This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


Lav  Library 

Ualv.    of  Calif. 

B«rk«ley 


ALL  MATERIAL  NONCIRCULATING 


CAU  NUMBER 


VOLUME 


COPY 


COPY  J 


AUTHOR 


TITLE 


SOUTHWESTERN     REPORTER 


NAME  AND  ADDRESS 


COPY  3 


Digitized  by 


Google        -J 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reportar  System  .—State  Series. 


THE 

SOUTHWESTERN  REPORTER, 

(ANNOTATED), 
VOLUME  122, 

CONTAnnNS  ALL  THE  CDHBENT  DEOSIONS  OP  THB 

SUPREME  AND  APPELLATE   COURTS  OF  ARKANSAS, 
KENTUCKY,  MISSOURI,  TENNESSEE, 
AND  TEXAS.    • 

PERMANENT  EDITION. 


DECEMBER  1— DECEMBER  29,  1909. 


WITH  TABLB  OF  SOUTHWESTERN  CASES  IN  WHICH  RBHEASINQS  HAVE  BEEN  DENIED. 

ALSO, 

ALPHABETICAL  AND  NUMERICAL  TABLES  OP  SOUTHWESTERN  CASES  PUBLISHED  IN 

VOLS.  220,  221,  MISSOURI  REPORTS,  188,  MISSOURI  APPEAL  REPORTS;  47,  TEXAS 

CIVIL  APPEALS  REPORTS;  55,  TEXAS  CRIMINAL  REPORTS. 


A  TABLE  OF  STATUTES  CONSTRUED  IS  GIVEN 
IN  THE  INDEX. 


8T.  PAUL 

WEST  PUBLISHING  CO. 

1910 


Digitized  by  VjOOQIC 


Lur  Library 


OoPTuaHT,  1900, 

BT 

WEST  PUBUSHING  COMPANY. 


COFTBIOHT,    1910^ 
BT 

WEST  PUBLISHINQ   COMPANT. 
(122  S.  WO 


Digitized  by  VjOOQIC 


SOCTHWESTERN  REPORTER,  VOLUME  122. 

JUDGES 

OV  THB 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


ARKANSAS — Supreme  Court 
EDQAB  A.  McCniiLOCH,  GHur  Jttstick. 

A8S00IAIK  JUOTICGB. 
BTTRRIIX  B.  BATTLE.  JESSB  C.  HART. 

CARBOLL  D.  WOOD.  SAMUEL  FBACENTHAL. 


KENTUCKY— Court  of  Appeals. 

T.  J.  NUNN,  Chief  JusncE.i 
W.  R  SETTLE,  Chief  Justick.* 

AssociATK  Justices. 
HENBT  &  BABKEB.  J.  P.  HOBSON. 

T.  J.  NUNN.i  JOHN  D.  CABBOLL. 

JOHN  M.  IiASSINQ.  ED.  0.  O'BEAR. 

W.  B.  SEITLBt* 

COUMISSIONEB     OF    APPEALS. 

WILLIAM   ROGERS  CLAY. 


MISSOURI — Supreme  Court 

LEBOT  B.  VALIXANT,  Chief  Justice. 

Division  No.  1. 
HENBT  LAMM,  Pbesidinq  Judge. 

ASSOCIATK  JUOOES. 

WALLER  W.  GRAVES.  ARCHELAUS  M.  WOODSON. 

LEROY  B.  VALLIANT. 

Division  No.  2. 
JAMES  B.  GANTT,  Pbesidihg  Juoqe. 

ABSOOIATK  JUDGES. 

OATON  D.  BDBGESS.  JAMES  D.  FOX. 

The  Kansas  City  Court  of  Appeals. 
E.  J.  BBOADDUS,  Presiding  Judqi. 

ASSOCIATE  JUDGES. 

JAMES  ELUSON.  T.  M.  JOHNSON. 


*  Baeam*  CUat  Jtutlc*  S«pt«mb«r  It,  IN*.  *  Becun*  Jndc*  B*ptemb«r  W,  UOli 

OU) 


Digitized  by  VjOOQIC 


iV  122  SOUTHWESTEBN  BEPORTEB. 

MISSOURI— The  St.  Louis  Court  of  Appeals. 
OEOBGB  D.  BBTITNOLDS,  Pbesidinq  Jdduk. 

ABSOCIATB  JUDGES. 

BICHABD  L.  GOODE.  ALBERT  D.  NOBTONL 

The  Springfield  Court  of  Appeals. 
J.  P.  NIXON,  Pbksidino  Judqk. 

ASSOCIATE  rUOGES. 

ABGUS  OOX.  HOWABD  OBAT. 

TENNESSEE— Supreme  Court. 
W.  D.  BEABD,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

W.  K.  McAIilSTBR.  M.  M.  NEIL. 

JOHN  K.  SHIELDS.  BENNETT  D.  BELU 


TEXAS — Supreme  Court 
BETTBEN  B.  OAINES,  Chief  Jubiicx. 

ASSOCIATE  justices. 

THOMAS  J.  BROWN.  F.  A.  WILLIAMi 

Court  of  Criminal  Appeals. 
W.  L.  DAVIDSON,  Fkesidirq  Judge. 

JUDGES. 

M.  U.  BROOKS.  W.  F.  BAMSEY. 

Courts  of  Civil  Appeals. 

First  District. 
R.  A.  PLEASANTS,  CitiBT  Justice, 
associate  justices. 
T.  S.  REESE.  S.  A.  McMEANS. 

Second  District. 
T.  H.  CONNER,  Chief  Justice. 

ASSOCIATE  justices. 

OCIB  SPEER.  IRBY  DUNKLIN. 

Third  District. 
H.  C.  FISHER,  Chief  Justice, 
associate  justices. 
W.  M.  EBf.  B.  H.  BICE. 

Fourth  District. 
3.  H.  JAMES,  Chief  Jusnoi. 
associate  justices. 
W.  S.  FLT.  H.  H.  NBILL. 

Fifth  District. 
ANSON  RAINET,  Chief  Justice, 
associate  justices. 
JOHN  BOOKHOUT.  J.  M.  TALDOT. 

Sixth  District. 
SAMUEL  P.  WILLSON,  Chief  Justice, 
associate  justices. 
RICHARD  B.  LEVX.  WM.  HOOQEa 

Digitized  by 


Google 


COURT  RULES. 


COURT  OF  APPEALS  OF  MISSOURI 


Rules  o{  Practice  in  the  Springfield  Court  of  Appeals. 


Adopted  August  10. 1909. 


Rule  1.— PRBSIDINO  JUDGE.  The  Pre- 
ddlng  Judge  shall  superintend  all  matters  of 
order  la  the  court  room. 

Rule  2.— WORDS  APPELLANT  AND  RE- 
SPONDENT, WHAT  THEY  INCLUDE. 
Wbenerer  the  word  appellant  or  respondent 
appear  In  these  rules  it  shall  be  taken  to 
mean  and  include  plaintiff  or  defendant  In 
«nor,  or  other  parties  occupying  like  posl- 
tlona  in  a  cause,  and  when  the  term  appeal 
te  osed  it  shall  be  held  to  include  writs  Of 
«rror,  unless  the  contrary  appears. 

Rule  3.— MOTIONS.  All  motions  shaU  be 
la  writing,  signed  by  counsel,  and  filed  with 
the  clerk  of  the  court  No  paper  shall  be 
received  or  filed  by  the  clerk  in  any  cause 
pending  In  this  court,  unless  Indorsed  with 
the  names  of  one  or  more  of  the  parties,  ap- 
pellant or  respondent,  the  general  nature 
of  the  motion,  and  the  name  of  the  counsel 
tendering  it  The  clerk  will  enter  on  the 
clerk's  motion  docket,  and  also  on  the  motion 
docket  of  the  court,  all  motions  filed,  as  well 
as  the  date  of  filing.  Immediately  on  filing 
thereof.  No  motion  shall  be  argued  orally, 
unless  by  leave  of  court 

Rule  4.— HEARING  OV  CAUSES.  Except 
in  causes  whereof  this  court  has  original  ju- 
liedlctlon,  no  cause  shall  be  heard  before  it 
is  reached  In  its  regular  order  on  the  docket, 
nnless,  In  the  opinion  of  the  court  circum- 
itances  exist  which  entitle  It  to  precedence; 
and  any  motion  to  advance  a  cause  on  the 
docket  shall  be  accomimnied  by  affidavits 
•howing  particularly  the  facts  on  which  such 
■notion  is  based.  When  a  cause  is  advanced, 
the  record,  as  well  as  the  briefs,  shall  be 
printed,  unless  the  court  ahall  otherwise  or- 
der. 


Rule  5.— DIMINUTION  OF  RECORD.  No 
suggestion  of  diminution  of  record  In  clTll 
cases  will  be  entertained  by  the  court  after 
Joinder  in  error,  except  by  consent  of  parties. 

Rule  6.— CERTIORARI  TO  PERFECT 
RECORD.  Whenever  a  writ  of  certiorari 
to  perfect  record  is  applied  for,  the  motion 
shall  state  the  defect  in  the  transcript  which 
it  is  designed  to  supply,  and  shall  be  verified 
by  affidavit  At  least  twenty-four  hours'  no- 
tice shall  be  given  to  the  adverse  party,  or 
his  attorney,  previous  to  making  the  appli- 
cation. The  court  may  of  its  own  motion,  at 
any  time,  require  the  clerk  of  the  trial  court 
to  send  up  a  complete  transcript 

Rule  7.— NOTICE  OP  WRITS  OF  ERROR. 

All  notices  of  writs  of  error,  with  the  ac- 
ceptance, waiver  or  return  of  service  In- 
dorsed thereon,  shall  be  filed  with  the  clerk 
of  this  court,  and  by  him  attached  to  the 
transcript  in  the  cause,  and  shall  be  the  Only 
evidence  that  such  notice  has  been  given. 

Rule  a— REVIEWING  INSTRUCTIONS. 
For  the  purpose  of  reviewing  the  action  of 
the  trial  court  in  giving  and  refusing  instruc- 
tions, it  shall  not  be  necessary  to  set  out  the 
evidence  in  the  bill  of  exceptions;  but  It 
shall  be  sufficient  to  state  that  there  was 
evidence  tending  to  prove  the  particular  fact 
or  facts.  If  the  parties  disagree  as  to  what 
fact  or  facts  the  evidence  tends  to  prove,  then 
the  evidence  of  the  witnesses  may  be  stated 
in  a  narrative  form,  avoiding  repetition  and 
omitting  all  Immaterial  matter. 

Rule  ».— BILLS  OF  EXCEPTIONS  IN 
EQUITY  OASES.  In  cases  of  equitable  Ju- 
risdiction, the  whole  of  the  evidence  shall  be 
embodied  in  the  bill  of  exceptions ;  provided 
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that  It  shall  be  anffident  to  state  the  legal 
effect  of  documentary  evidence  where  there  la 
DO  dispute  as  to  the  admissibility  or  legal 
effect  thereof;  and  provided,  further,  that 
parol  evidence^  whether  given  orally  in  court 
or  by  deposition,  may  be  reduced  to  a  nar- 
rative form  where  this  can  be  done,  and 
at  the  same  time  preserve  the  full  force  and 
effect  of  the  evidence. 

Rule  10.— DUTY  OF  THE  CLERK  IN 
MAKING  UP  TRANSCRIPTS.  The  clerks 
of  the  several  circuit  courts  and  other  courts 
of  first  Instance,  before  which  a  trial  of  any 
cause  \b  had  In  which  an  appeal  is  taken 
(unless  exception  Is  saved  to  the  regularity 
of  tlie  process  or  its  execution,  or  to  the 
acquiring  by  the  court  of  jurisdiction  of  the 
cause),  in  making  out  transcripts  of  the  rec- 
ord for  this  court,  shall  not  set  oat  the  orig- 
inal or  any  subsequent  writ,  or  the  return 
thereof;  bat  in  lieu  thereof  shall  say  (e.  g.): 

"Summons    lasned   on    the   day   of 

,  190 — ,  executed  on  the day  of 


,  190 — ;"    and    if    any    pleading    be 

amended,  the  clerk  In  making  out  transcripts, 
will  treat  the  last  amended  pleading  as  the 
only  one  of  that  class  in  the  cause,  and  shall 
not  set  out  any  abandoned  pleading  nor  cap- 
tion or  notices  or  certificates  to  depositions, 
nor  insert  in  the  transcript  any  matter  touch- 
ing the  organization  of  the  court,  or  any  or- 
der of  continuance,  or  any  motion,  or  affi- 
davit in  the  cause,  unless  the  same  be  spe- 
cially called  for  by  bill  of  exceptions. 

Rule  11.— PRESUMPTION  THAT  BILL 
OF  EXCEPTIONS  CONTAINS  ALL  THE 
EVIDENCE.  The  only  purpose  of  a  state- 
m«it  in  a  bill  of  exceptions,  that  it  sets 
out  all  the  evidence  In  a  cause,  being  that 
this  court  may  have  before  it  the  same  mat- 
ter which  was  decided  by  the  trial  court,  it 
shall  be  presumed  as  a  matter  of  fact.  In  all 
bills  of  exceptions,  that  they  contain  all  the 
evidence  applicable  to  any  particular  ruling 
to  which  exception  Is  saved.      > 

Rule  12.— ABSTRACTS  IN  LIEU  OF 
TRANSCRIPTS  WHEN  FILED  AND  SERV- 
ED. In  those  cases  where  the  appellant 
shall,  under  the  provisions  of  section  813, 
Revised  Statutes  of  1899,  file  in  this  court 
a  copy  of  the  Judgment,  order  or  decree,  in 
lieu  of  a  complete  transcript,  he  shall  de- 
liver to  the  respondent  a  copy  of  his  abstract 
at  least  thirty  days  before  the  cause  Is  set 
for  hearing,  and  shall  In  like  time  file  six 
copies  thereof  with  the  clerk  of  this  court. 
If  the  respondent  is  not  satisfied  with  such 
abstract,  he  shall  deliver  to  the  appellant  a 
complete  or  additional  abstract  at  least  fif- 
teen days  before  the  cause  is  set  for  bearing, 
and  within  like  time  file  six  copies  thereof 
with  the  clerk  of  this  court.  Objections  to 
such  complete  or  additional  abstracts  shall 


be  filed  with  the  derk  of  this  court  within 
ten  days  after  service  of  such  abstract  upon 
the  appellant,  and  a  copy  of  such  objections 
shall  be  served  upon  the  appellant  in  like 
time. 

Rule  13.— PRINTED  TRANSCRIPTS,     A 

printed  and  indexed  transcript  duly  certified 
by  the  clerk  of  the  trial  court  may  be  filed 
Instead  of  a  manuscript  record,  and  in  all 
cases  six  printed  and  Indexed  uncertified 
copies  of  the  entire  record  filed  and  served 
within  the  time  prescribed  by  these  rules 
for  serving  abstracts,  shall  be  deemed  a  full 
compliance  with  this  mle,  and  dispense  with, 
the  necessity  of  any  further  transcript 

Rule  14.— ABSTRACTS,  WHEN  FILED- 
AND  SERVED.  In  all  cases  where  a  com- 
plete written  or  printed  transcript  Is  brought 
to  this  court  in  the  first  Instance,  the  appel- 
lant shall  make  and  deliver  to  respondent 
a  copy  of  his  abstract  of  the  record  at  least 
twen^  days  before  the  day  on  which  the^ 
cause  is  set  for  hearing,  and  file  six  coplea 
thereof  with  the  clerk  of  this  court  not  later 
than  the  day  preceding  the  one  on  which  th& 
case  is  set  for  hearing.  If  the  respondent  de- 
sires to  file  a  further  or  additional  abstract, 
he  shall  deliver  to  the  appellant  a  copy  there- 
of at  least  five  days  before  the  cause  is  set 
for  hearing,  and  file  six  copies  thereof  with 
the  clerk  of  this  court  on  the  day  preceding 
that  on  which  the  cause  is  to  be  heard. 

Rule  16.— ABSTRACTS,  WHAT  THET 
SHALL  CONTAIN.  Abstracts  shall  be  print- 
ed in  not  less  than  ten  point  (long  prlmerX 
type,  and  shall  be  paged  and  have  a  complete 
index  at  the  end  thereof,  and  shall  set  forth 
so  much  of  the  record  as  is  necessary  to  a 
full  and  complete  understanding  of  all  the 
questions  presented  to  this  court  for  deci- 
sion. Where  there  Is  no  question  made  over 
the  pleadings,  or  over  deeds  or  other  docu- 
mentary evidence,  it  shall  be  sufficient  to  set 
out  the  substance  of  such  pleadings  or  docu- 
mentary evidence.  The  evidence  of  witnesses- 
shall  be  stated  in  a  narrative  form,  except 
when  the  questions  and  answers  are  neces- 
sary to  a  complete  understanding  of  the  evi- 
dence. When  there  is  any  question  made  con- 
cerning the  pleadings,  or  the  admissibility  or 
legal  effect  of  any  documentary  evidence,  the 
pleadings  and  such  documentary  evidence 
must  be  set  out  in  full  with  the  indorsements 
thereon;  and  in  all  other  matters  the  ab- 
stract must  set  forth  a  copy  of  so  muc^  or 
the  record  as  is  necessary  to  be  consulted 
in  the  disposition  of  the  errors  assigned. 

Rule  16.— WHEN  APPEAL  IS  RETURN- 
ABLE; CERTIFICATE  OF  JUDGMENT; 
TRANSCRIPT.  In  all  cases  where  appeals 
shall  have  been  taken  or  writs  of  error  sued 
out  to  this  court  after  October  1,  1909^  the 
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appellant  sball  file  with  the  derk  of  this 
coTirt  a  fall  transcript,  or  in  lieu  thereof,  a 
certificate  of  the  Judgment  as  provided  by 
section  813,  Revised  Statutes,  1890,  within 
the  time  desigfnated  in  said  section,  and  the 
date  of  the  allowance  of  the  appeal,  and  not 
the  time  of  filing  the  bill  Of  exceptions  after 
the  appeal  is  granted,  shall  determine  the 
term  of  this  court  to  which  such  appeal  Is 
returnable.  When  the  appellant,  for  any  rea- 
son, cannot  or  does  not  file  a  complete  tran- 
script, he  shall  file,  within  the  time  allowed 
by  said  section,  a  certificate  of  the  judg- 
ment, and  shall  thereafter  file  a  complete 
transcript  and  abstract  of  the  record,  or  sim- 
ply an  abstract  of  the  record. 

Rule  17.— CX)STa  WHEN  AI,IiOWED 
FOK  PRINTING  ABSTRAOTS  AND  REC- 
ORDS. Costs  will  not  be  allowed  either  par- 
ty for  any  abstracts  filed  in  lien  of  a  full 
transcript  under  section  81S,  Revised  Stat- 
utes, 1899,  which  fails  to  make  a  full  pres- 
Mitation  of  all  the  record  necessary  to  be 
considered  In  disposing  of  all  the  questions 
arising  in  the  cause.  In  those  cases  brought 
to  this  court  by  a  copy  of  the  Judgment,  or- 
der or  decree,  instead  of  on  a  full  transcript, 
and  In  which  the  appellant  shall  file  in  this 
court  a  printed  copy  of  the  entire  record, 
as  and  for  an  abstract,  costs  may  be  allowed 
for  printing  the  same. 

In  any  case  in  whldt  a  manuscript  record 
baa  been  or  may  hereafter  be  filed  in  this 
conrt,  a  reasonable  fee  for  printing  an  at>- 
stract  of  the  record,  or  the  entire  record,  may 
be  taxed  as  costs  upon  the  written  stipu- 
lation of  both  parties  to  that  effect  The  af- 
fidavit of  the  printer  shall  be  received  in 
every  case,  where  costs  may  properly  be 
taxed  -for  printing,  as  prima  facie  evidence 
of  the  reasonableness  thereof;  and  if  the 
adverse  party  objects  thereto,  such  objection 
sball  be  filed  within  ten  days  after  service 
of  notice  of  the  amount  of  such  charge.  Not 
exceeding  sixty-five  cents  a  printed  pnge  will 
be  allowed  in  any  case  for  printing  abstracts 
or  transcripts. 

Rtde  18.— BRIEFS,  WHAT  TO  CONTAIN 
AND  WHEN  SERVED.  The  appellant  shall 
deliver  to  the  opposing  party  a  copy  of  his 
brief  thirty  days  before  the  day  on  which 
the  cause  is  set  for  hearing,  and  the  respond- 
ent shall  deliver  a  copy  of  his  brief  to  the 
opposing  party  at  least  ten  days  before  the 
last  named  date,  and  the  appellant  shall  de- 
liver a  copy  of  his  brief  in  reply  to  the  op- 
posing party  not  later  than  the  day  pre- 
ceding that  on  which  the  cause  is  set  for 
hearing,  and  six  copies  of  each  brief  shall 
be  filed  with  the  clerk  on  or  before  the  last 
named  date. 

All  briefs  shall  be  printed  In  not  less  than 
ten  iwint  Gong  primer)  type,  and  shall  con- 
tain, separate  and  apart  from  the  argument 


or  discussion  of  authorities,  a  statement,  in 
numerical  order,  of  the  points  relied  on,  to- 
gether with  a  Citation  of  authorities  appro- 
priate tmder  each  point  Any  brief  falling 
to  comply  with  this  rule  may  be  disregarded 
by  the  court 

The  brief  filed  by  appellant  shall  dis- 
tinctly and  separately  allege  the  errors  com- 
mitted by  the  trial  court,  and  no  reference 
will  be  permitted  at  the  argument  to  the 
errors  not  thus  specified,  unless  for  good 
cause  shown  this  court  shall  otherwise  di- 
rect 

Delivery  of  an  abstract  or  brief  to  the  at- 
torney of  record  of  the  opposing  party  shall 
be  deemed  a  delivery  to  such  party  under  the 
foregoing  rules,  and  the  evidence  of  such 
delivery  must  be  by  the  written  acknowledg- 
ment of  such  opposing  party  or  his  attorney, 
or  by  the  affidavit  of  the  person  making  the 
service;  and  such  evidence  of  service  must- 
be  filed  In  this  court  with  the  abstract  or 
brief. 

Rule  19.— CITING  AUTHORITIES  IN 
BRIEFS.  In  citing  authorities  In  support 
of  any  proposition,  it  shall  be  the  duty  of 
counsel  to  give  names  of  the  principal  par- 
ties to  any  case  cited  from  any  report  of  ad- 
judged cases,  as  well  as  the  number  of  the. 
volume  and  the  page  where  the  same  will  l>e 
found ;  and  when  reference  Is  made  to  a  pas- 
sage In  any  elementary  work  or  treatise,  the 
number  of  the  edition,  the  volume,  the  sec- 
tion, the  paging  or  side  paging  shall  be  set 
forth. 

Rule  20.— EXTENSION  OF  TIME.  In  no 
case  will  extension  of  time  for  filing  state- 
ments, abstracts  or  briefs  be  granted,  except 
upon  affidavit  showing  satisfactory  cause. 

Rule  21.— PENALTY  FOR  FAILURE  TO 
COMPLY  WITH  RULES  12,  14,  16,  16  AND 
18.  If  any  appellant  in  any  civil  cause  shall 
fail  to  comply  with  the  provisions  of  rules 
12, 14, 15, 16  or  18,  the  court,  when  the  cause 
Is  called  for  hearing,  will  dismiss  the  ap- 
peal, or  writ  of  error,  or,  at  the  option  of  the 
respondent,  continue  the  cause  at  the  cost 
of  the  party  In  default  No  oral  argument 
will  be  heard  from  any  counsel  failing  to 
comply  with  the  provisions  of  rule  18,  un- 
less said  counsel  is  prevented  from  doing  so 
by  failure  of  opposing  counsel. 

Rule  22.— AGREED  STATEMENT  OR 
CAUSE  OF  ACTION.  Parties  may,  in  the 
courts  of  first  Instance,  agree  upon  any  state- 
ment of  the  cause  of  action,  the  defense  and 
the  evidence,  together  with  the  rulings  of  the 
court  thereupon,  and  the  exceptions  saved 
to  any  rulings,  which  intelligibly  present  to 
this  court  the  matters  intended  to  be  review- 
ed ;  and  this  statement,  with  a  certificate  by 
the  Judge  before  whom  the  cause  was  tried, 
that  the  same  is  a  substantial  history  of 
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what  occurred,  at  the  trial  of  the  cause,  shall 
be  treated  as  the  record  In  this  court 

Rule  23.— MOTIONS  FOB  REHEARING. 
Motions  for  rebearingr  must  be  accompanied 
by  a  brief,  printed  or  typewritten,  statement 
of  the  reasons  for  a  reconsideration  of  the 
cause,  and  must  be  founded  on  papers  show- 
ing clearly  that  some  question  decisive  of  the 
case,  and  duly  submitted  by  counsel,  has  been 
overlooked  by  the  court,  or  that  the  decision 
is  in  conflict  with  an  express  statute,  or  with 
a  controlling  decision  of  the  Supreme  Ck>nrt, 
or  with  a  decision  of  one  of  the  other  Courts 
of  Appeals ;  and  the  question  so  submitted  by 
the  counsel  and  overlooked  by  the  court,  or 
the  statute  with  which  the  decision  conflicts, 
or  tlie  controlling  or  conflicting  decision,  as 
the  case  may  be,  must  be  distinctly  and  par- 
ticularly set  forth  in  the  motion,  otherwise 
the  motion  will  be  disregarded.  Such  motion 
mnst  be  filed  within  ten  days  after  the  opin- 
ion-of  the  court  shall  be  filed,  and  notice  of 
the  filing  thereof  must  be  served  on  the  op- 
I)osite  counsel.  After  a  cause  has  been  once 
reheard,  and  the  motion  for  rehearing  over- 
ruled, no  further  motion  for  rehearing  or 
motion  to  set  aside  the  order  overruling  the 
motion  for  rehearing,  by  the  same  party,  will 
be  entertained  by  the  court  or  filed  by  the 
clerk,  nor  will  any  motions  to  certify  the 
case  to  the  Supreme  Court  be  filed  or  enter- 
tained. At  the  time  of  filing  of  such  motion 
for  rehearing,  three  copies  thereof  shall  be 
deposited  with  the  clerk  for  the  use  of  the 
Judges. 

Rule  24.— ORAL  ARGUMENTS.  When  a 
cause  is  called  for  argument,  the  appellant 
wiU  state  the  cause  and  proceed  with  his  ar- 
gument; the  respondent  will  thereupon  make 
his  statement  of  the  cause  and  proceed  with 
his  argument,  the  appellant  in  error  replying, 
if  he  desires,  provided  he  has  not  consumed 
all  of  bis  time  in  opening.  The  whole  time 
consumed  by  either  party  in  the  statement 
and  argument  shall  not  exceed  sixty  minutes, 
unless  the  court,  for  cause  shown,  and  on  ap- 
plication made  before  the  commencement  of 
the  argument  in  the  case,  shall  otherwise 
order. 

Cross  appeals  shall  be  treated  as  one 
cause,  and  the  plaintiff  in  the  trial  court 
shall  be  entitled  to  open  and  close  the  argu- 
ment 

Rule  25.— NOTICE  ON  MOTION  TO  DIS- 
MISS OR  AFFIRM.  A  party  In  any  cause, 
desiring  to  present  a  motion  either  to  dis- 
miss an  appeal  or  writ  of  error,  or  to  afllrra 
the  Judgment  of  the  trial  court  shall  notify 
the  adverse  party,  or  his  attorney  of  record, 
in  writing,  of  his  intention  to  file  said  mo- 
tion at  least  five  days  before  the  same  is 
filed,  and  shall  accompany  said  notice  with 
a  copy  of  said  motion,  and  in  all  cases  the 


court  will   require   satisfactory  proof  that 
proper  notice  has  t>een  given. 

Rule  26.— MOTION  FOR  AFFIRMANCE. 
On  motion  for  affirmance  under  section  812, 
Revised  Statutes,  1899,  the  mere  f&ct  that 
the  appellant  has  on  file,  or  presents  a  copy 
of  the  transcript  at  the  time  such  motion  is 
made,  shall  not  of  itself,  be  deemed  good 
cause  within  the  meaning  of  said  law. 

Rule  27.— APPEARANCE  OF  COUNSEIi. 
The  counsel  who  represent  the  parties  in  the 
trial  court  in  any  cause  coming  to  this 
court  will  be  held  to  represent  the  same  par- 
ties, respectively,  in  tliis  court;  but  should 
other  counsel  be  engaged  or  retained  in  the 
cause,  they  must  enter  their  appearance  in 
writing,  the  connsel  for  the  appellant  ten 
days,  and  the  connsel  for  the  respondent  five 
days  before  the  first  day  of  the  term  to  which 
the  appeal  or  writ  of  error  is  returnable; 
and  if  counsel  are  employed  after  said  time, 
their  appearance  must  be  entered  as  soon 
as  they  are  retained.  Counsel  failing  to  com- 
ply with  this  rule  will  not  be  recognized  la 
a  cause,  unless  the  consent,  in  writing,  of 
the  counsel  of  the  opposite  party  to  such  ap- 
pearance be  filed  with  the  derk  ten  days  be- 
fore the  day  on  which  the  cause  is  set  for 
hearing.  Appearance  may  be  entered  by 
written  notice  to  the  clerk  of  this  court  giv- 
ing the  name  and  address  of  the  counsel. 
Additional  connsel  may  enter  their  appear- 
ance at  any  time  before  the  cause  is  called 
for  bearing. 

Rule  2&  — ALIX)WANCE  TO  GAR- 
NISHEES. Garnishees  claiming  any  allow- 
ance in  this  court  must  do  so  on  or  before 
a  final  submission  of  the  cause  on  briefs. 
They  shall  accompany  the  claim  for  allow- 
ance with  a  sworn  statement  of  expenditures 
paid  or  incurred  upon  the  appeal. 

Rule  29.— SERVICE  OF  ABSTRACTS 
AND  BRIEFS  IN  CRIMINAL  OASES.  The 
attorneys  for  appellants,  in  criminal  cases 
In  which  transcripts  have  been  filed  in  the 
office  of  the  derk  of  this  court  sixty  days 
before  the  day  the  canse  Is  docketed  for 
hearing,  shall,  at  least  thirty  days  l>efore  the 
day  of  hearing,  file  in  the  office  of  the  clerk 
of  this  court  a  printed  statement  containing 
apt  references  to  the  pages  of  the  transcript, 
assignment  of  errors  and  brief  of  points  and 
argument  and  serve  a  copy  thereof  upon 
the  attorney  acting  as  prosecuting  officer  in 
the  trial  court  or  his  successor  in  office,  and 
thereupon,  such  attorney  shall,  fifteen  days 
before  the  day  of  trial,  serve  defendant  or 
his  counsel  with  a  copy  of  Ills  statement  and 
brief. 

When  a  criminal  case  shall  be  advanced  on 
the  docket  the  court  shall  designate  tlie  time 
for  filing  statements  and  briefib 
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Wben  appellants  have  been  allowed  to 
prosecute  their  appeals  as  poor  persons,  by 
tbe  trial  court,  counsel  will  be  permitted 
to  ffle  typewritten  briefs  and  statements.  In 
cases  in  wblch  tbe  transcript  bas  been  filed 
thirty  days  before  the  day  on  whicb  tbe 
cause  la  docketed,  counsel  for  appellant  shall 
file  their  statements,  briefs  and  assignments 
of  error  fifteen  days  before  the  hearing,  and 
the  prosecuting  officer,  his  brief  and  state- 
ment five  days  before  the  bearing. 


Rule  80.— RETURN  OF  ORIGINAIi 
WRITS.  Original  writs  or  other  process 
issued  by  the  court,  or  by  any  Judge  in  va- 
cation, may  be  made  returnable  to  the  court 
as  such  Judge  in  vacation  may  order. 

Rule  81.— WITHDRAWING  RECORDS. 
No  record  or  any  of  the  flies  In  any  cause 
shall  be  taken  from  the  clerk's  office,  but  any 
party  interested  may  make  a  copy  of  any 
record  In  the  clerk's  presence. 
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SCHROEDER  t.  TUBPIX. 
(Springfield  Court  of  Appeals.    Missouri.    Nov. 

Courts  ({  231*)  —  Jubisdiotion  —  Issuia— Ti- 

TIX  TO  Realtt. 

A  suit  to  set  aside  a  deed  for  fraud  directly 
inToIves  title  to  real  estate,  within  tlie  Constitu- 
tion, defining  the  jurisdiction  of  the  Supreme 
Court,  and  when  appealed  to  the  Court  of  Ap- 
peals will  be  transferred  to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  657 ;   Dec  Dig.  i  231.'] 

Ai^Kal  from  Circuit  Court,  Howell  County; 
W.  N.  Evans,  Judge. 

Action  by  William  G.  Schroeder,  reylved  In 
name  of  Anna  Kendall,  against  Aurellus  C. 
Tnrpin.  From  a  Judgment  for  plain tUT,  de- 
fendant appeals.  Cause  transferred  to  the 
Supreme  Court. 

J.  N.  Burroughs,  for  appellant.  O.  L.  Hay- 
don  and  W.  P.  Campbell,  for  respondent 

GRAY,  J.  This  Is  an  action  In  equity  to  set 
aside  certain  deeds  to  lands  situated  In  Howell 
county,  on  the  alleged  ground  of  fraud  In 
their  procurement  Under  the  decisions  of 
the  courts  of  this  state,  the  title  to  real  es- 
tate Is  directly  Involved,  within  the  meaning 
of  the  Constitution,  defining  the  Jurisdiction 
of  the  Supreme  Court  Overton  v.  Overton, 
131  Mo.  559,  33  S.  W.  1;  Lappln  v.  Crawford, 
92  Mo.  App.  453;  Reed  V.  Colp,  213  Mo.  577, 
112  S.  W.  255. 

This  court  therefore,  has  no  Jurisdiction  of 
the  case,  for  the  reason  that  the  Jurisdiction 
of  such  matter  Is,  by  the  Constitution  of  the 
state,  vested  solely  In  the  Supreme  Court,  and 
accordingly  the  cause  Is  transferred  to  that 
court    All  concur.  , 


FREEMAN  et  al.  v.  ST.  LOUIS  &  S.  F.  R.  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 

2,  1909.) 

1.  APPEAI,  and  BBBOB  (i  1151*)— DiSFOSITIOR 

OP  Case  oh  Appxai^-Rbhittitub  of  Exces- 
sive Damaobs. 

Where  the  court  erroneously  confined  the 
Jury  to  one  element  of  damages  and  plaintiff  did 
not  complain  thereof,  the  verdict,  excessive  un- 


der the  Instructions,  though  not  excessive  under 
the  evidence,  will  be  reduced  by  the  amount  of 
the  excess. 

(Ed.  Note. — For  other,  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sg  4498-1506:  Dec.  Dig.  { 
1151.»] 

2.  Cabbiebb  (8  163*)— Shippino  Contbacts— 

RECrTALS— BUBDEN  OF  PBOOF. 

A  recital  in  a  shipping  contract,  limiting 
the  carrier's  liability,  that  it  has  two  rates  for 
shipment  and  that  the  rate  named  in  the  con- 
tract is  a  special  rate  and. is  less  than  the  rate 
charged  for  shipments  at  carrier's  risk,  in  con- 
sequence of  which  reduced  rate  the  agreement 
limiting  the  carrier's  liability  is  made,  is  prima 
facie  evidence  that  the  rate  named  is  a  reduced 
rate,  and  the  burden  of  proving  the  contrary  is 
on  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  I  724 ;   Dea  Dig.  t  163.*] 

3.  Cabbiebb  (S  156*)— Shipping  Contbactr— 

OONSTBUCnON. 

A  shipping  contract  stipulating  that  in  con- 
sideration of  a  reduced  rate  the  shipper  releases 
the  carrier  for  breach  of  any  contract  to  furnish 
cars  at  any  particular  time  releases  a  claim  of 
the  shipper  for  damages  for  failure  to  furnish 
cars  at  a  time  agreed  on,  which  damages  had 
accrued  at  the  time  of  the  signing  of  the  con- 
tract 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  156.*] 

4.  RixBABE  (8  50*)— Pueadino  in  Avoidance 
— Necessitt. 

A  plaintiff  claiming  that  the  release  pleaded 
by  defendant  was  fraudulently  procured  must 
tender  the  issue  by  proper  replication,  as  pro- 
vided by  Rev.  St.  1899,  i  654  (Ann.  St.  1906,  p. 
6T0),  or  the  issue  is  not  raised. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  i  90;   Dec.  Dig.  8  50.*] 

Appeal  from  Circuit  Court  Phelps  Coun- 
ty;  L.  B.  Woodside,  Judge. 

Action  by  L.  L.  Freeman  and  another 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

W.  F.  Evans,  J.  T.  Woodruff,  Edgar  P. 
Mann,  and  Joseph  B.  Todd,  for  appellant. 
Lorts  &  Breuer  and  C.  C.  Bland,  for  respond- 
ents. 

COX,  J.  This  is  an  action  for  damages 
for.  failure  of  defendant  to  furnish  cars  for 
a  shipment  of  cattle  at  the  time  agreed  up- 
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on  by  plaintiffs  and  agent  of  tbe  defendant 
The  petition  declares  upon  a  contract  to  fur- 
nish two  cars  at  Bolla  August  4,  1908,  and 
alleges  that  they  were  not  furnished  until 
August  5th,  and  In  consequence  thereof  plaln- 
tlffs*  cattle  were  required  to  be  kept  in  the 
stock  pens  of  defendant  and  suffered  shrink- 
age. Damages  are  also  claimed  by  reason  of 
expenses  for  feeding  and  for  decline  In  the 
market.  The  answer  Is  a  general  denial  and 
a  plea  of  release  under  the  shipping  contract 
executed  when  the  cattle  were  shipped  on 
the  6th.  BepUcatlon  Is  a  general  denial. 
There  was  a  trial  by  Jury  and  Tordlct  for 
plaintiffs  for  $174.25.  Afterward  plaintiffs 
remitted  $74.25,  and  judgment  was  entered 
for  $100.    Defendant  appealed. 

Appellant  contends  that  the  verdict  is  ex- 
cessive after  the  remittitur  was  entered,  and 
that  error  was  committed  by  the  court  In 
giving  and  refusing  instructions.  The  ver- 
dict is  not  excessive  under  the  testimony,  but 
is  excessive  under  the  Issue  submitted  to  the 
Jury  by  the  instructions.  Tbe  Jury  were  by 
the  instructions  restricted  to  one  element  of 
damages — that  of  shrinkage  in  the  weight  of 
the  cattle — and,  if  It  is  to  be  confined  to  that 
element  alone,  the  contention  of  appellant  is 
right  that  under  the  evidence  the  highest 
amount  that  could  be  recovered  was  $92.94. 
Why  the  Jury  were  restricted  to  that  one 
element  of  damages  under  the  evidence  in 
this  case  does  not  appear,  but  plaintiffs  are 
not  complaining  and  the  Judgment  could  be 
released  of  its  excesslveness  by  a  remittitur 
here  if  that  were  its  only  defect 

The  evidence  shows  that  on  August  2d 
plaintiffs  ordered  two  cars  for  August  4th, 
and  were  notified  by  defendant's  agent  on 
August  4tb  that  the  cars  would  be  there 
ready  to  load  at  7  p.  m.  that  day.  Plaintiffs 
then  drove  their  cattle  to  Rolla,  and  placed 
them  In  defendant's  stock  pens  ready  to  load. 
The  cars  did  not  come  until  late  August  5th, 
and  the  cattle  were  loaded  about  8  p.  m. 
that  day,  and  started  to  their  destination — 
East  St.  Louis,  111.  A  shipper's  contract  was 
signed  by  plaintiff  Lennox,  in  whose  name 
the  shipment  was  made,  and  the  agent  of 
the  defendant  This  contract  was  upon  a 
blank  furnished  ty  the  company,  and  recit- 
ed that  the  company  has  two  rates  for  ship- 
ment of  freight,  and  that  the  rate  named  in 
this  contract  to  wit  $26.88  per  car,  is  a  spe- 
cial rate,  and  is  less  than  the  rate  charged 
for  shipments  at  carrier's  risk,  in  considera- 
tion of  which  reduced  rate  "it  is  mutually 
agreed  between  the  parties  hereto  as  fol- 
lows:" Then  follow  16  provisions,  among 
which  we  find  the  following:  "(7)  For  the 
consideration  aforesaid  the  shipper  agrees 
to  waive  and  release,  and  does  hereby  re- 
lease the  company  from  any  and  all  liabili- 
ty ••  •  for  breach  of  any  alleged  con- 
tract to  furnish  cars  at  any  particular  time, 
and  the  shipper  hereby  releases,  and  does 
waive  and  bar  any  and  all  causes  of  action 
for  any  damage  whatsoever  that  has  accrued 


to  the  shipper  by  any  written  or  verbal  con- 
tract prior  to  the  execution  hereof,  concerning 
said  stock,  or  any  of  them."  It  Is  contended 
by  appellant  that  this  contract  is  an  absolute 
defense,  and  that  by  it  plaintiffs  released 
any  claim  they  may  have  had  for  damages 
on  account  of  failure  of  defendant  to  furnish 
cars  on  the  day  It  agreed  to,  and  the  refusal 
of  the  court  to  so  instruct  the  Jury  is  now 
urged  for  a  reversal.  It  Is  conceded  that  one^ 
holding  a  claim  like  this  for  damages  against 
a  railroad  may  release  it  for  a  valuable  con- 
sideration, and,  that  If,  as  recited  In  this  con- 
tract, plaintiffs  were  given  a  reduced  rate 
on  this  shipment  in  consideration  for  this  re- 
lease, that  would  be  a  sufficient  considera- 
tion to  support  it 

The  real  question  at  issue  here  Is  as  to- 
the  effect  of  the  recitals  in  this  contract  that 
the  rate  there  charged— $26.88  per  car — ^Is  a 
special  and  reduced  rate.  Appellant  contends 
that  this  recital  must  be  taken  as  prima 
facie  evidence  of  Its  truth,  and  therefore 
casts  the  burden  of  proving  that  it  was  not 
a  reduced  rate  upon  the  plaintiffs,  and,  to- 
snpport  this  contention,  dtes  McFadden  v. 
Railroad,  92  Mo.  343,  4  S.  W.  688,  1  Am.  St 
Rep.  721,  Wyrlck  v.  Railroad,  74  Mo.  App. 
406,  Sbelton  and  Childress  v.  Railroad,  131 
Mo.  App.  560,  110  S.  W.  627,  and  Mires  v. 
Railroad,  134  Mo.  App.  379,  114  S.  W.  K^, 
which  are  squarely  in  point,  and  sustain  ap- 
pellant's position.  To  controvert  this  we  are 
cited  by  respondent's  counsel  to  the  case  of 
George  v.  Railroad,  214  Mo.  551,  113  S.  W. 
1099,  127  Am.  St.  Rep.  690,  which,  it  is  con- 
tended, establishes  a  different  doctrine;  but 
a  close  examination  of  that  case  convinces 
us  that,  Instead  of  promulgating  a  different 
doctrine,  it  in  reality  supports  the  other  cas- 
es. In  the  George  Case  the  contract  recited : 
"Said  rate  being  less  than  the  rate  charged 
for  shipments  transported  at  carrier's  risk, 
for  which  reduced  rate  and  other  considera- 
tions, it  is  mutually  agreed  between  the  par- 
ties hereto  as  follows :"  No  special  rate  was- 
mentioned,  so  that  it  could  not  be  ascertain- 
ed by  an  examination  of  the  contract  what 
rate  was  charged.  The  court  held  in  that 
case  that  the  failure  to  specify  the  rate  ren- 
dered the  recital  that  the  rate  charged  was 
a  reduced  rate  nugatory,  and,  by  placing  It 
upon  that  ground,  held  Inferentlally  that  If 
tbe  rate  charged  had  been  Inserted,  as  It  was 
In  this  case,  then  the  recital  in  the  contract 
would  have  been  prima  fade  evidence  that 
the  shipment  was  made  at  a  reduced  rate. 

We  appreciate  the  force  ,of  the  suggestion^ 
by  respondent's  counsel  that  the  logic  of  re- 
quiring the  rate  charged  to  be  inserted 
would  also  require  the  regular  rate  to  be  In- 
serted, BO  tbe  court  and  Jury  might  deter- 
mine whether  there  was  a  substantial  reduc- 
tion, or  whether  the  whole  matter  was  a 
mere  pretense  to  enable  the  carrier  to  escape 
its  common-law  liability,  but  as  the  Supreme 
Court  has  squarely  held  in  McFadden  v. 
Railroad,  92  Mo.  343,  4  S.  W.  688,  1  Am.  St 
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Rep.  721,  to  the  contrary,  and  has  practical- 
ly held  the  same  thing  in  the  George  Case, 
supra,  we  are  bound  by  these  decisions,  and 
must,  therefore,  hold  that  In  this  case  the 
contract  in  evidence  was  prima  facie  evi- 
dence that  the  rate  charged — $26.88  per  car 
— 'was  a  reduced  rate,  and,  there  being  no 
other  evidence  on  the  question,  the  Instruc- 
tlon  asked  by  defendant  upon  that  question 
Bhoiild  have  been  given. 

It  la  contended  by  respondents  that  the 
damages  for  failure  to  furnish  the  cars  at 
the  time  agreed  upon  had  already  accrued 
at  the  time  the  shipping  contract  was  sign- 
ed, and  therefore  could  not  have  been  con- 
templated by  .the  parties  in  executing  this 
contract  The  contract  itself  precludes  us 
from  adopting  this  theory.  A  mere  reading 
of  paragraph  7  of  the  contract,  above  set 
out,  wUl  show  that  It  was  prepared  for  the 
very  purpose  of  covering  cases  like  this,  and 
that  It  does  cover  it.  If  this  matter  was  not 
contemplated,  and  was  not.  In  fact,  a  part  of 
the  consideration  for  the  reduced  rate,  yet, 
if  there  was  no  fraud,  imposition,  or  coercion 
used  In  securing  the  signature  of  plalntltF 
Lennox  to  the  contract,  he  must,  after  hav- 
ing signed  it,  be  conclusively  presumed  to 
have  known  its  contents  at  the  time  he  sign- 
ed it  If  plaintitTs  contend  that  the  signa- 
ture of  Lomox  to  this  contract  which  in- 
cludes the  release  pleaded  by  defendant  was 
fraudulently  or  wrongfully  procured,  they 
should  tender  that  issue  by  proper  allega- 
tions in  the  replication  as  provided  in  sec- 
tion 654,  Rev.  St  1899  (Ann.  St.  1906,  p.  670). 
In  the  absence  of  such  pleading,  that  issue 
is  not  in  the  case.  If  It  be  true  that  the  rate 
charged  was  not  a  reduced  rate,  this  may  be 
shown  upon  a  retrial  of  the  case. 

Holding,  as  we  do,  that  under  the  evidence 
as  preserved  in  this  record  the  court  erred 
In  refusing  defendant's  instruction  as  to  the 
effect  of  the  shipping  contract  the  Judgment 
Is  reversed  and  the  cause  remanded.  All  con- 
cur. 


liONG   et  al.  v.   GREENE5   COUNTY 

ABSTRACT  &  LOAN  CO.  et  al. 

(Springfield  Court  of  Appeals.    MlBsonri.    Nov. 

2,1909.) 

(Doubts  (|  231*)— Jubisdiotion— Actions  In- 
volving Real  Estate. 

An  action  which  has  for  its  object,  in  part, 
the  setting  aside  of  a  deed  of  tru8t  of  real  es- 
tate aa  without  consideration  and  fraudulently 
procured,  involves  title  to  real  estate,  and  an 
appeal  therein  to' the  Court  of  Appeals  must  be 
certified  to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  657;  De&  Dig.  S  231.*] 

Appeal  from  Circuit  Court  Greene  County ; 
Alfred  Page,  Judge. 

Action  by  Oscar  Long  and  another  against 
the  Greene  County  Abstract  &  Loan  Com- 
pany and  others.     Judgment  for  plaintltts, 


and  defendants  appealed  to  the  Court  of  Ap- 
peals.   Cause  certified  to  the  Supreme  Court 

W.  R.  Self  and  T.  J.  Murray,  for  appellants. 
Henry  C  Young,  for  respondents. 

COX,  J.  This  Is  an  action  which  has  for 
its  object,  in  part,  the  setting  aside  of  a  deed 
of  trust  covering  certain  real  estate  In  the 
city  of  Springfield,  on  the  ground  that  It  was 
without  consideration  and  fraudulently  pro- 
cured. Under  the  authority  of  the  case  of 
Overton  v.  Overton,  131  Mo.  559,  33  S.  W.  'l, 
this  action  Involves  the  title  to  real  estate, 
and  must,  therefore,  be  certified  to  the  Su- 
preme Court  which  is  accordingly  done.  All 
concur. 


O'DAY  et  al.  v.  8ANF0RD  et  al. 

(Springfield  Court  of  Appeals.    MlssourL    Nov. 
2,  1909.) 

1.  PLEADiira  (I  350*)— Judgment  on  Plead- 
ings—Natubb  OF  Motion. 

'While  a  motion  for  jndement  on  the  plead- 
ings Is  in  the  nature  of  a  demurrer,  in  that  it 
admits  all  facts  well  pleaded,  it  ditFers  there- 
from, in  that  If  the  motion  is  sustained,  judg- 
ment goes  at  once  for  the  moving  party,  while 
on  demurrer  the  judgment  is  not  final  if  the 
other  party  pleads  over ;  bat,  in  both  cases,  ths 
motion  raises  only  an  issue  of  law. 

[E3d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  1053 ;   Dec  Dig.  {  350.*] 

2.  Wills    (|   748*)  — Action    bt  Legatee  — 
Pbomissobt  Note. 

A  legatee  to  whom  the  executors  have  as- 
signed, as  part  of  his  share  under  the  will,  a  ne- 
gotiable note  executed  to  testator,  occupies  the 
same  ixmition  as  testator  would  have  occupied  in 
suing  thereon. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  f  1923 ;   Dec.  Dig.  i  748.*] 

3.  Courts  (8  91*)— Rule  of  Decision— Deci- 
sion OF  Supbeme  Coubt. 

The  Court  of  Appeals  is  bound  by  a  deci- 
sion of  the  Supreme  (jourt  In  a  case  where  the 
question  decided  was  in  issue. 

[Ed.  Note.— For  other  cases,  sfee  Courts,  Cent 
Dig.  S  325 ;   Dec.  Dig.  i  91.*] 

4.  Bills  and  Notes  ({  443*)— Bight  of  Ao- 
TioN— Action  bt  Ma:e:eb. 

That  the  payee  of  a  note  was  also  one  et 
the  makers  would  not  prevent  his  maintaining 
an  action  at  law  thereon. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  1405;   Dec.  Dig.  S  443.*] 

Appeal  from  Circuit  Court  Greene  County ; 
James  T.  Neville,  Judge. 

Action  by  John  O'Day  and  another  against 
E.  L.  Sanford  and  another.  From  a  Judg- 
ment for  defendants  on  the  pleadings,  plain- 
tlfTs  appeal.  Reversed  and  remanded,  with 
directions  for  trial  on  the  merits. 

W.  D.  Tatlow,  for  appellants.  J.  T.  White, 
for  respondents. 

GRAY,  J.  On  August  27,  1908,  the  ap- 
pellants filed  In  the  circuit  court  of  Greene 
county.  Mo.,  the  following  petition:  "Plain- 
tiffs state  that  for  value  received,  the  de- 
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fendiuits  executed  and  dellTered  to  John 
O'Day  tbe  following  note  and  obligation,  to 
wit:  'Springfield,  Mo.,  Dea  80,  1898.  Tbree 
months  after  date  we  promise  to  pay  to  the 
order  of  John  O'Day  at  Exchange  Bank  of 
Springfield,  Mo.,  five  hundred  dollars,  for 
value  received,  without  defalcation  or  dis- 
count, with  eight  per  cent  Interest  after  due 
until  paid.  For  newspaper  mail.  John 
O'Day.  E.  L.  Sanford.  H.  B.  Jewell.'  Plain- 
tiffs further  state  that  on  or  about  the 

day  of  August,  1901,  the  said  John  O'Day, 
the  ancestor  of  tbe  plaintiffs,  departed  this 
life  testate  and  appointed  by  his  last  will 
and  testament  B.  W.  Bannister  and  Sue  I.  B. 
O'Day,  the  executors  thereof,  who,  after  his 
said  will  was  duly  probated  in  the  probate 
court  of  this  county,  duly  qualified  as  said 
executors.  Plaintiffs  further  state  that  aft- 
erwards, and  under  the  terms  of  said  will 
and  the  orders  of  said  court,  the  said  note 
was  duly  assigned  and  transferred  to  these 
plaintiffs  by  said  executors  as  a  part  of  their 
distributive  share  of  the  said  estate  of  John 
O'Day,  deceased.  Wherefore  plaintiffs  pray 
Judgment  against  defendants  on  said  note  for 
$500,  with  interest  from  maturity  at  8  per 
cent  per  annum,  and  for  cost  of  suit,  and  for 
such  other  relief  as  the  plaintiffs  may  be  enti- 
tled to  thereon."  In  proper  time  the  re- 
spondents answered,  admitting  the  signing  of 
the  note,  and  alleging  that  the  payee  in  said 
note,  John  O'Day,  ancestor  of  the  plaintiffs, 
signed  said  note  as  maker  and  as  principal 
therein,  and  the  respondents  signed  as  sure- 
ties for  him,  and  that  O'Day  retained  said 
note  In  his  possession  until  his  death,  and 
did  not  at  any  time  negotiate  or  transfer  the 
same  to  any  person.  The  answer  further 
alleged  that  no  consideration  was  received 
by  tbe  respondents  for  signing  said  note. 
Appellants  replied  denying  the  allegations  of 
the  answer,  except  it  was  admitted  that  John 
O'Day,  the  payee,  was  also  one  of  the  signers, 
and  expressly  denied  that  respondents  signed 
said  note  for  the  accommodation  of  O'Day, 
and  alleged  said  note  was  signed  by  ail  tbe 
signers  thereof  in  furtherance  of  a  Joint  en- 
terprise in  which  they  were  all  Interested, 
and  that  said  O'Day  did  not  receive  anything 
from  such  Joint  enterprise,  which  was  the 
purchase  of  a  newspaper  afterwards  turned 
over  to  defendant  Jewell,  and  whatever,  if 
anything,  was  received  from  the  sale  of  such 
paper,  was  received  by  the  defendant  Jewell. 
After  the  filing  of  this  reply,  the  respondents 
filed  a  motion  for  Judgment  on  the  pleadings, 
which  was  sustained,  and  Judgment  entered. 
A  motion  for  Judgment  on  the  pleadings 
partakes  of  tbe  nature  of  a  demurrer,  In  that, 
it  admits  all  facts  that  are  well  pleaded, 
but,  if  sustained,  Judgment  goes  at  once,  and 
in  this  it  differs  from  a  demurrer.  If  the 
demurrer  is  sustained,  the  order  is  not  a 
final  Judgment  The  party  has  a  right  to 
plead  over.  Sternberg  v.  Levy,  150  Mo.  617, 
60  S-  W.  1114,  53  L.  R.  A.  43a  The  motion, 
like  tbe  demurrer,  raises  an  issue  of  law 


only.  State  ex  reL  ▼.  Simmons  Hardware 
Co.,  109  Mo.  118,  18  S.  W.  1125,  15  L.  R.  A. 
676.  The  motion  for  Judgment  is  based  upon 
the  fact  that  John  O'Day,  the  payee  in  the 
note,  was  also  one  of  the  makers  thereof,  and 
it  is  claimed  that  an  action  at  law  cannot 
be  maintained  on  a  note  by  the  payee,  if  be 
is  one  of  the  makers,  and  this  is  the  only 
question  to  be  decided,  as,  from  our  view,  the 
appellants  stand  In. the  same  position  that 
John  O'Day  would  occupy,  if  alive  and  suing 
on  the  note  in  his  own  name. 

In  passing  upon  a  question  of  law.  It  is 
the  first  duty  of  this  court  to  examine  tlie 
decisions  of  the  Supreme  Court  of  this  state 
and  ascertain  if' that  court  has  decided  the 
question,  and,  if  it  has,  to  follow  its  deci- 
sion. Of  course,  this  means  that  the  ques- 
tion decided  by  the  Supreme  Court  was  one 
of  the  issues  to  be  decided  in  tbe  case.  We 
believe  that  this  question  was  before  the 
Supreme  Court  in  Willis  v.  Barron,  143  Mo. 
450,  45  S.  W.  289,  65  Am.  St  Rep.  673.  In 
that  case  the  executrix  of  R.  T.  Willis,  de- 
ceased, brought  an  action  to  recover  one- 
half  of  the  amount  of  two  notes  executed  by 
the  firm  of  Willis  &  Barron,  composed  of  R. 
T.  Willis  and  P.  J.  Barron,  to  R.  T.  Willis  In 
his  lifetime.  The  plaintiff  recovered  Judg- 
ment in  the  circuit  court,  from  which  defend- 
ant appealed  to  the  Kansas  City  Court  of  Ap- 
peals, and  that  court,  upon  a  division  of  opin- 
ion, certified  the  cause  to  the  Supreme  Court 
Judge  Gantt  states  the  point  before  the  court 
as  follows:  "Appellant  insists  upon  two 
propositions  to  reverse  the  Judgment:  First, 
that  an  action  at  law  cannot  be  maintained 
by  one  partner  upon  a  promissory  note  exe- 
cuted to  him  Individually  by  the  partnership 
of  which  he  is  a  member."  The  authorities 
are  reviewed  at  length,  and  tbe  conclusion 
is  reached  that  the  action  was  properly 
brought  and  could  be  maintained.  It  will 
not  be  necessary  to  review  the  authorities 
cited  by  Judge  Gantt,  or  to  review  his  opin- 
ion, but  simply  to  state  that  upon  that  au- 
thority we  decide  the  question  against  the  re- 
spondents. 

The  respondents  have  called  our  attention 
to  the  following  cases  from  this  state: 
Young  V.  Chew,  9  Mo.  App.  387;  Knaus  v. 
Glvens,  110  Mo.  58,  19  S.  W.  535;  First  Na- 
Oonal  Bank  ▼.  Payne,  111  Mo.  291,  20  S.  W. 
41,  33  Am.  St.  Rep.  520;  Lowrie  v.  Zunkel, 
49  Mo.  App.  153.  In  Xoung  v.  Chew  the  ac- 
tion was  by  an  indorsee  against  the  makers 
of  a  note  given  by  a  firm  to  one  of  its  mem- 
bers, and  while  the  court  said  In  that  case, 
"It  Is  not  questioned  that  the  payee  himself 
could  not  have  maintained  a  suit  at  law  on 
account  of  the  insuperable  objection  that  he 
would  have  been  both  plaintiff  and  defendant 
in  the  same  action,"  It  was  not  necessary  for 
the  court  to  decide  that  question,  and  It  was 
therefore  dictum.  In  Knaus  v.  Glvens  the 
Supreme  Court  cites  the  case  of  Toung  v. 
Chew,  and  says  of  it  the  following:  "The 
case  asserts  the  correct  doctrine  that,  not- 
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withstanding  no  action  of  law  can  be  main- 
tained on  a  negotiable  promissory  note,  exe- 
cuted by  a  firm  to  one  of  its  members,  yet 
it  is  well  settled  that  this  incapacity  to  sue 
does  not  attend  the  indorsee  of  such  paper." 
But  that  case,  lilce  the  Toung  Case,  was  an 
action  by  the  Indorsee.  In  Bank  t.  Payne 
a  suit  was  brought  upon  the  indorsement  of 
the  defendants  of  a  note  given  by  Robert  H. 
Payne  to  himself,  and  he  was  one  of  the  in- 
dorsers.  Payne  indorsed  the  note  to  the 
bank,  and  the  action  was  brought  in  the 
name  of  the  bank,  and  the  only  point  really 
In  the  case  was  whether  the  bank,  as  Indor- 
see, could  maintain  an  action  on  the  note, 
and  the  court  held  it  could.  And  the  same 
may  be  said  of  the  case  of  Lowrie  v.  Zunkel. 
In  that  case  one  Zunkel  made  a  note  payable 
to  himself  and  Indorsed  it,  and  the  suit  was 
brought  by  the  Indorsee. 

If  the  cases  cited  by  respondents  were  all 
of  the  Missouri  authorities  on  the  question, 
we  would  affirm  the  Judgment ;  but  the  case 
of  Willis  V.  Barron,  above  cited,  is  the  last 
decision  of  the  Supreme  Court  "upon  the 
question."  In  that  case  the  identical  issue 
was  presented  that  is  presented  here,  while 
In  the  cases  cited  by  respondents  the  ques- 
tion presented  here  was  not  an  issue,  and  it 
was  not  necessary  for  the  court  to  decide  the 
same. 

Taking  this  view  of  the  cause,  the  Judg- 
ment will  be  rerersed,  and  the  cause  re- 
manded, with  directions  to  the  trial  court  to 
try  the  case  on  its  merits.    All  concur. 


WERTHEIMER-SWARTS  SHOE  CO.  t.  MC- 
DONALD. 
(Springfield  Court  of  Appeals.    Missouri.    Not. 
2,  1900.) 

1.  PiBADiNG  (J8  354,  36T*)— Motions— iNDEPi- 

RnSNESS. 

A  motion  to  strike  out  an  answer  setting  up 
bitach  of  warranty  because  too  indefinite  and 
vncertaiD  dops  not  lie;  the  proper  practice  be- 
ing by  motion  to  make  more  definite  and  certain. 
[M.  Note.— For  otlier  cases,  see  Pleading, 
Cent.  Dig.  gg  1092-1005,  1173-1198 ;  Dec.  Dig. 
U  354,  367.*] 

2.  Pleading    (g    852*)  —  Stuiking    Out  — 
Gbourds. 

An  answer  to  a  complaint  for  the  price  of 
goods,  which  sets  up  a  general  denial  and  special 
pleas  of  breach  of  warranty,  cannot  be  stricken 
as  an  entirety  because  the  special  pleas  state  no 
defense,  since  the  general  denial  would  be  suf- 
ficient defense  to  the  action. 

[Bd.    Note. — For   other    cases,    see    Pleading, 
Cent  Dig.  f  g  1086-1088% ;   Dec.  Dig.  g  352.*] 

3.  PuiADiNo  (g  93*)- Inconsistent  Defenses 
—Special  Pisa. 

Under  Rev.  St.  1899.  i  605  (Ana.  St.  1906, 
p.  635),  providing  that  a  defendant  may  set  forth 
in  his  answer  as  many  defenses  as  he  may  have, 
provided  they  are  not  inconsistent  with  each 
other,  a  defendant  In  an  action  for  price  of  goods 
may  not  set  up  a  general  denial  and  si;>ecial  pleas 
alleging  a  breach  of  warranty. 

[Bd.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  |  180;   Dec.  Dig.  g  93.»] 


4.  Pleading  (|g  93,  352*)— Special  Pleas- 
Waiver  OF  General  Issue. 

Where,  in  an  action  for  the  price  of  goods, 
the  answer  sets  up  a  genera]  denial  and  also  spe- 
cial pleas  alleging  breach  of  warranty,  the  pleas, 
being  inconsistent  with  the  general  denial,  waiv- 
ed it,  and  a  motion  to  strike  out  the  entire  an- 
swer for  inconsistent  defenses  will  not  lie. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  Sg  189,  108G-10S8V4  ;  Dec.  Dig.  gg 
93,  352.*] 

5.  Pleading  (g  350*) — Judgment  on  Plead- 
ing—Nature. 

A  motion  for  judgment  on  pleadings  par- 
takes of  the  nature  of  a  demurrer,  in  that  it  ad- 
mits aU  the  facts  well  pleaded,  and,  if  sustained, 
judgment  goes  at  once ;  while,  if  a  demurrer  is 
sustained,  the  party  may  plead  over. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  g  1053 ;   Dec.  Dig.  g  350.*] 

6.  Sales  (g  435*)— Actions  foe  Price— Breach 
OF  Wabrantt  —  Sufficiency  of  Special 
Pleas. 

In  tn  action  for  price  of  goods,  special  pleas 
setting  up  breach  of  warranty  held  to  be  suffi- 
ciently certain  and  definite  to  state  a  good  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  g  435.*] 

7.  Sales  (g  261*)  —  "Express  Warranty"  — 
What  Constitutes. 

The  sale  of  a  chattel  with  any  representa- 
tion or  positive  affirmation  of  Its  quality  and 
condition  made  with  th^  intention  of  being  re- 
lied on,  and,  in  fact,  relied  upon,  is  an  expresa 
warranty  for  the  breach  of  which  an  action  will 
lie ;  no  special  form  of  words  being  necessary  to 
create  such  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  gg  727-735 ;   Dec.  Dig.  g  201.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2613-2614;   vol.  8,  p.  7658.] 

8.  Sales  (g  261*)— Express  Warranty— Qual- 
ity. 

A  statement  by  the  seller  of  chattels  that 
his  goods  are  equal  in  quality  to  other  well- 
known  articles  similar  in  kind  is  an  express  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  gg  727-735;   Dec.  Dig.  g  261.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  James  T.  Neville,  Judge. 

Action  by  the  Wertheimer-Swarts  Shoe 
Company  against  E.  W.  McDonald  for  the 
price  of  goods.  From  a  Judgment  for  plain- 
tiff after  a  motion  striking  out  the  amended 
answer,  defendant  appeals.-  Reversed  and 
remanded. 

J.  T.  White  and  R.  H.  Davis,  for  appellant 
O.  R.  Puckett  and  Hamlin  &  Seawell.  for 
respondent. 

NIXON,  P.  J.  The  petition  In  this  case  is 
as  follows:  "In  the  Circuit  Court,  January 
Term,  190S.  State  of  Missouri,  County  of 
McDonald — ss.:  Wertheimer-Swarts  Shoe 
Company,  Plaintiff,  v.  B.  W.  McDonald,  De- 
fendant Plaintiff  states:  That  it  is  and  at 
all  times  hereinafter  mentioned  was  a  cor- 
poration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of 
Missouri.  That  defendant  is  Justly  and  tru- 
ly indebted  to  the  plaintiff  In  the  sum  of 
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two  hundred  and  sixty-four  dollars  ($261.00), 
being  tbe  reasonable  and  agreed  price  of 
goods,  wares  and  merchandise  sold  and  de- 
livered by  said  plaintiff  to  the  defendant  dur- 
ing the  month  of  May,  1907,  at  his  special  in- 
stance and  request,  fnll  particulars  of  which 
will  appear  in  the  account  herewith  filed  and 
marked  'Exhibit  A.'  That  the  annexed  item- 
ized account  Is  Just,  true  and  correct  and  the 
same  Is  due  and  remains  payable;  that  all 
}ust  and  lawful  offsets,  payments  and  cred- 
its have  been  thereon  allowed  and  that  there 
Is  now  unpaid  and  owing  on  said  acconnt, 
after  allowing  all  just  credits,  deductions 
and  offsets,  the  said  sum  of'  two  hundred 
and  sixty-four  dollars,  which  accrued  and 
became  payable  October  1,  1907.  Wherefore 
plaintiff  prays  judgment  against  defendant 
for  the  sum  of  $264.00  with  interest  thereon 
at  the  legal  rate  of  six  per  cent.,  from  the 
first  day  of  October,  1907,  for  costs  herein  to 
t>e  taxed  and  all  proper  relief.  O.  R.  Puck- 
ett.  Attorney  for  Plaintiff."  "Exhibit  A," 
attached  to  the  foregoing  petition,  is  an  item- 
ized acconnt  of  the  goods  alleged  to  have 
been  purchased  by  the  defendant.  To  the  pe- 
tition the  defendant  filed  the  following  amend- 
ed answer:  "In  the  Circuit  Court  of  Greene 
Ooanty,  Missouri,  January  Term,  1900.  Wer- 
theimer-Swarts  Shoe  Company,  Plaintiff,  v. 
E.  W.  McDonald,  Defendant  Comes  now  the 
defendant,  and  for  amended  answer  to  plain- 
tifTs  petition  denies  each  and  every  allega- 
tion in  said  petition  contained,  and,  further, 
answering,  this  defendant  says  that  on  or 
about  the day  of ,  1907,  defend- 
ant gave  a  verbal  order  to  J.  W.  Sheppard, 
traveling  salesman  for  plaintiff,  for  a  bill  of 
shoes  amounting  in'prlce  to  $360,  which  shoes 
were  to  be  shipped  to  defendant  by  plain- 
tiff, and  the  blU  therefor  was  by  the  terms 
of  the  agreement  of  purchase  to  be  dated  July 
1,  1907,  and  due  in  90  days  thereafter;  that 
Sheppard  representing  tbe  plaintiff.  In  order 
to  Induce  the  defendant  to  make  such  order 
and  purchase  such  shoes,  on  behalf  of  the 
plaintiff,  represented,  warranted,  and  stated 
to  the  defendant  that  the  shoes  handled  by 
him  for  plaintiff  and  sold  by  plaintiff,  and 
tbe  shoes  to  be  shipped  to  defendant  on  such 
crder  were  of  first-class  quality,  made  of 
good  leather  for  the  style  and  price,  were 
W'Cll  put  together,  would  wear  well;  that  a 
gnaranty  of  good  quality  went  with  every 
shoe  to  be  delivered  on  the  order;  that  the 
shoes  were  as  good  as  or  better  than  the 
shoes  of  the  same  and  similar  style  and 
price  sold  by  the  Hamilton-Brown  Shoe  Com- 
pany, whose  shoes  were  well  and  favorably 
known  in  tbe  community  where  defendant 
had  his  store,  and  as  good  as  or  better  than 
other  shoes  of  the  same  style  and  price  sold 
in  that  community,  and  said  Sheppard,  on 
behalf  of  the  plaintiff,  at  said  time,  further 
agreed  as  part  of  the  contract  of  sale  that 
plaintiff  would  warrant  all  of  the  shoes  ship- 
ped on  said  order  to  be  as  above  represented, 
•nd,  in  order  to  introduce  the  line  of  shoes 


mentioned  In  the  order  Into  that  community, 
the  plaintiff  would  at  the  next  trip  of  the 
said  Sheppard,  which  was  to  be  about  six 
months  from  the  date  alsove  mentioned,  take 
up  all  the  shoes  ordered  and  received  by  the 
defendant  from  the  plaintiff  and  remaining 
unsold,  provided  the  said  shoes  were  not  as 
above  warranted,  or  were  not  of  the  quality 
as  above  represented  by  said  Sheppard,  or 
were  not  such  as  to  give  satisfaction  to  de- 
fendant and  defendant's  customers.  Defend- 
ant further  says  that  he  relied  upon  said 
statements,  warranties,  and  agreements  and 
was  Induced  thereby  to  give  the  order  as 
above  stated,  and  paid  plaintiff  $100  on  ac- 
connt thereof,  but  that  the  plaintiff  did  not 
ship  to  the  defendant  shoes  of  the  kind  or 
quality  ordered,  but  did  ship  a  bill  of  shoes 
similar  in  number,  size,  and  price,  which 
shoes  so  shipped  and  delivered  to  the  defend- 
ant were  of  inferior  quality,  made  of  poor 
and  rotten  leather,  or  imitation  leather,  were 
not  well  put  together,  but  would  tear  and  rip 
and  go  to  pieces  with  ordinary  wear  of  a 
few  hours,  and  at  most  a  few  days,  were  not 
as  good  as  the  shoes  of  similar  price  and 
style  sold  in  that  community  by  Hamilton- 
Brown  Shoe  Company,  but  were,  in  fact, 
worthless  and  unmerchantable.  Defendant 
further  says  that  neither  said  traveling  sales- 
man nor  any  one  else  representing  plaintiff 
came  to  defendant's  place  of  business  in 
about  six  months  or  at  any  other  time;  that 
defendant,  on  discovering  the  kind  and  qual- 
ity of  the  shoes  shipped  to  him  as  aforesaid, 
notified  the  plaintiff  and  offered  to  return  to 
plaintiff  all  the  shoes  shipped  to  him  as 
aforesaid  and  remaining  unsold,  and  plaintiff 
refused  to  accept  tbe  same;  that  defendant 
now  has  on  hand  ready  to  deliver  to  the 
plaintiff  a  quantity  of  shoes  shipped  to  him 
as  aforesaid,  amounting  in  price,  by  the  in- 
voice thereof,  to  $268,  and  is  ready  and  will- 
ing at  aU  times  to  deliver  same  to  the  plain- 
tiff. (2)  Defendant  for  further  answer  and 
defense  herein  says  that  on  or  about  the 
■day  of  ,  1907,  defendant  gave 


a  verbal  order  to  J.  W.  Sheppard,  traveling 
salesman  for  plaintiff,  for  a  bill  of  shoes 
amounting  in  price  to  $360,  which  shoes  were 
to  be  shipped  to  defendant  by  plaintiff  and 
the  bill  therefor  was,  by  the  terms  of  the 
agreement  to  purchase,  to  be  dated  July  1, 
1907,  and  due  in  90  days  thereafter;  that  said 
Sheppard,  who  was  agent  and  traveling  sales- 
man for  plaintiff.  In  order  to  Induce  the  de- 
fendant to  make  such  order  and  purchase 
such  shoes,  on  behalf  of  plaintiff,  represented, 
warranted,  and  stated  to  the  defendant  that 
the  shoes  handled  by  him  for  plaintiff,  and 
sold  by  plaintiff,  and  the  shoes  to  be  ship- 
ped to  defendant  on  such  order,  -were  of  first- 
class  quality,  made  of  good  leather  for  the 
style  and  price,  were  well  put  together, 
would  wear  well;  that  a  warranty  of  qual- 
ity went  with  every  shoe  to  be  delivered  on 
the  order;  that  said  shoes  were  as  good  as 
or  better  than  tbe  shoes  of  th«  saime  and 
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similar  style  and  price  sold  by  the  Hamilton- 
Brown  Slice  Company,  whose  shoes  were 
well  and  favorably  known  in  the  community 
wbere  the  defendant  bad  bis  store,  and  as 
good  as  or  better  than  other  shoes  of  the 
same  style  and  price  sold  In  that  commun- 
ity. Defendant  further  says  that  be  relied 
upon  said  statements,  warranties,  and  agree- 
ments, and  was  induced  there<by  to  give  the 
order  as  above  stated,  but  that  plaintiff  did 
not  sbip  to  the  defendant  shoes  of  the  kind 
or  qoality  ordered,  but  did  ship  to  the  de- 
fendant a  bill  of  shoes  similar  in  number, 
size,  and  price,  which  shoes  so  shipped  and 
delivered  to  the  defendant  by  the  plaintiff 
were  of  Inferior  quality,  made  of  poor  and 
rotten  leather,  or  imitation  leather,  and  were 
not  well  put  together,  but  would  tear  and  rip 
and  go  to  pieces  with  ordinary  wear  of  a 
few  hours  and  at  most  a  few  days,  were  not 
as  good  as  the  shoes  of  similar  price  and 
style  sold  In  that  community  by  Hamilton- 
Brown  Shoe  Company,  but  were  In  fact 
worthless  and  unmerchantable.  Wherefore 
defendant  says  that  by  reason  of  the  prem- 
ises there  has  been  a  failure  of  the  consid- 
eration for  the  account  sued  on,  and  that  de- 
fendant owes  plaintiff  nothing  by  reason 
thereof,  and  asks  to  be  discharged  with  its 
costs.  (3)  Defendant,  farther  answering  and 
for  farther  defense  herein,  says  that  on  the 
day  of ,  1907,  he  agreed  to  pur- 
chase of  the  plaintiff  a  certain  bill  of  shoes, 
the  style  and  numbers  of  which,  and  the  price 
of  which,  are  given  In  the  Itemized  statement 
attached  to  plaintiff's  petition  and  marked 
'Exhibit  A,'  for  the  price  and  sum  of  |360; 
that  plaintiff  shipped  to  defendant  an  in- 
voice of  shoes  amounting  to  the  said  sum  of 
$360  of  the  same  style,  numbers,  and  sizes 
as  mentioned  in  said  'Exhibit  A,'  but  that 
said  shoes  so  shipped  as  aforesaid  and  re- 
ceived by  defendant  were  made  of  poor  and 
rotten  leather,  or  imitation  leather,  and  were 
not  well  pat  together,  but  would  tear  and  rip 
and  go  to  pieces  with  ordinary  wear  of  a 
few  days,  and  were  in  fact  worthless  and 
unmerchantable.  Wherefore  defendant  says 
that  by  reason  of  the  premises  the  considera- 
tion for  the  account  sued  on  has  wholly  fail- 
ed, and  defendant  asks  to  be  discharged  with 
his  costs.  (4)  Defendant  for  further  answer 
and  counterclaim  says  that  he  in  the  month 

of ,  1907,  ordered  from  plaintiff  a  bill 

of  shoes  amounting  to  $360  in  price,  as  set 
forth  In  the  first  paragraph  of  this  answer, 
and  at  the  same  time  and  as  a  part  of  the 
same  transaction  defendant  ordered  of  and 
from  the  plaintiff  another  bill  of  shoes,  to  be 
shipped  to  defendant  at  an  earlier  date  than 
the  order  first  above  mentioned,  which  other 
order  was  for  shoes  amounting  to  $150,  which 
said  snm  defendant  paid  to  plaintiff;  that 
plaintiff  accordingly  shipped  to  defendant  be- 
fore the  shipment  of  the  larger  order,  to  wit, 
In  the  month  of  s  1907,  shoes  amoanting 

In  price  to  $150;  that,  when  the  defendant  or- 
dered the  said  last  mentioned  bill  of  shoes. 


the  /plaintiff  represented,  stated,  and  warrant- 
ed the  shoes  to  be  shipped  in  pursuance  to 
the  order  were  of  the  best  quality,  made  of 
good  leather  for  the  style  and  price,  would 
wear  well,  were  as  good  as  or  better  in  qual- 
ity than  the  shoes  of  similar  style  and  price 
sold  in  the  community  of  defendant's  store 
by  the  Hamilton-Brown  Shoe  Company;  that 
defendant  relied  upon  said  statements  and 
warranties,  and  was  induced  thereby  to 
make  said  order  and  said  payment;  that  in 
truth  and  in  fact  the  shoes  shipped  as  afore- 
said were  of  Inferior  quality,  were  made  of 
poor  leather,  were  not  well  put  together, 
were  not  as  good  in  quality  as  shoes  of  sim- 
ilar style  and  price  sold  by  Hamilton-Brown 
Shoe  Company  in  the  community  of  defend- 
ant's store;  that  said  shoes  would  rip,  tear, 
and  wear  out  with  a  few  hours  of  ordinary 
use  and  wear  and  were  and  are  in  fact 
worthless  and  unmerchantable.  Wherefore 
defendant  says  he  has  been  damaged  in  the 
sum  of  $150,  for  which  he  prays  Judgment 
(5)  Defendant  for  another  and  further  coun- 
terclaim herein  says  that  on  or  about  the 
day  of ,  1907,  he  gave  a  verbal 


order  to  plaintiff  for  a  bill  of  shoes  amount- 
ing in  price  to  $360,  the  styles,  numbers, 
and  prices  of  which  are  stated  in  the  item- 
ized statement  attached  to  plaintiffs  peti- 
tion and  marked  'Exhibit  A';  that  plaintiff 
warranted,  represented,  and  stated  to  defend- 
ant that  the  shoes  ordered  of  plaintiff  and  to 
be  shipped  to  defendant  under  said  order 
were  of  first-class  quality,  made  of  good 
leather  for  the  style  and  price,  were  well 
sewed  and  well  put  together,  and  would 
wear  well;  that  the  shoes  shipped  by  plain- 
tiff and  received  by  defendant  were  of  in- 
ferior quality,  made  of  poor  and  rotten 
leather,  or  Imitation  leather,  were  not 
sewed  and  well  put  together,  but  would 
tear  and  rip  and  go  to  pieces  with  ordi- 
nary wear  of  a  few  days  and  were  in  fact 
worthless  and  unmerchantable.  Defendant 
further  says  that,  in  making  said  contract 
of  purchase,  he  relied  upon  the  representa- 
tion, warranties,  and  agreements  so  made  as 
aforesaid,  and  that  lie  paid  to  plaintiff  on 
said  order  the  sum  of  $100  before  be  discov- 
ered the  worthless  and  unmerchantable  con- 
dition of  said  shoes.  Wherefore  defendant 
says  that  by  reason  of  the  premises  he  has 
been  damaged  In  the  snm  of  $100,  for  which 
be  prays  judgment  iR.  H.  Davis  and  J.  T. 
White,  Attorneys  for  Defendant." 

Thereafter  the  plaintiff  filed  a  motion  to 
strike  out  the  amended  answer  of  the  de- 
fendant, which  motion  is  as  follows:  "Werth- 
elmer-Swarts  Shoe  Company,  Plaintiff,  v.  B. 
W.  McDonald,  Defendant.  Motion  to  Strike 
Out  Defendant's  Answer.  Comes  now  the 
plaintiff,  and  moves  the  court  to  strike  out 
each  and  every  connt  in  defendant's  amend- 
ed answer,  viz.,  one,  two,  three,  four,  and 
five,  for  the  reason  that  the  facts  as  stated 
in  each  and  every  one  of  said  counts  con- 
stitntes  no  defense  to  plaintiff's  cause  of  ae- 
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tion  as  stated  In  the  petition  herein,  x^d 
because  the  pretended  representations  and 
warranties  therein  stated  are  too  Indefinite 
and  uncertain,  in  fact  amounts  to  no  warran- 
ty whatever.  O.  T.  Hamlin,  O.  K.  Puckett, 
Attorneys  for  Plalntlft." 

Upon  hearing  this  motion  was  by  the  trial 
court  sustained,  and,  the  defendant  refusing 
to  plead  further.  Judgment  was  enfered  for 
the  plaintiff  in  the  sum  of  $262,  the  amount 
sued  for,  and  costs.  The  defendant  in  due 
time  and  mode  pertectei  his  appeal.  The 
question  presented  to  this  court  is  as  to  the 
propriety  of  the  trial  court's  action  in  sus- 
taining the  above  motion,  striking  out  the 
defendant's  amended  answer,  and  in  enter- 
ing judgment  for  the  plaintiff. 

This  question  is  one  solely  as  to  the  law 
under  the  rules  of  pleading  and  practice  in 
our  state.  The  most  cursory  examination  of 
the  answer  in  this  case  shows,  first,  a  gen- 
eral denial  of  each  and  every  allegation  In 
the  petition,  -  and,  following  the  general  de- 
nial, five  other  separate  defenses  are  attempt- 
ed to  be  set  out  by  the  pleader  In  his  an- 
swer. In  effect  and  logically  all  the  special 
pleas,  considered  together,  confess  the  plain- 
tiff's cause  of  action,  and  then  attempt  to  set 
up  warranties  growing  out  of  the  sale  of 
the  goods  mentioned  in  plaintiff's  petition. 
These  warranties,  the  pleader  alleges,  were 
broken  by  the  plaintiff,  which  he  claims 
should  entitle  him  either  to  defeat  the  action 
in  toto  or  reduce  the  amount  of  plaintiff's 
recovery.  By  section  605  of  the  Revised 
Statutes  of  1899  (Ann.  St  1906,  p.  635)  it  is 
provided:  "Sec.  605.— •  •  •  The  defend- 
ant may  set  forth  by  answer  as  many  de- 
fenses and  counterclaims  as  he  may  have, 
whether  they  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated  In  such 
manner  that  they  may  be  intelligibly  dis- 
tinguished, or  refer  to  the  cause  of  action 
which  they  are  Intended  to  answer."  These 
several  causes  of  defense — No.  1  to  No.  5, 
inclusive— set  out  in  this  answer,  grow  out 
of  the  plaintiff's  cause  of  action  if  its  state- 
ments are  to  be  accepted.  They  are  sepa- 
rately stated  and  in  such  a  manner  that 
they  may  be  Intelligibly  distinguished.  The 
motion  of  the  plaintiff  upon  which  the  trial 
court  struck  out  the  entire  answer  and  en- 
tered Judgment  for  the  plaintiff  sets  out  two 
reasons  which  are  Intended  to  show  why  It 
should  be  granted,  and  why  each  and  every 
count  In  the  defendant's  answer — ^namely, 
one,  two,  three,  four,  and  five — should  be 
stricken  out  One  of  these  grounds  is,  "Be- 
cause the  pretended  representations  and  war- 
ranties therein  stated  are  too  indefinite  and 
uncertain."  As  to  this  objection — that  the 
answer  Is  Indefinite  and  uncertain — it  is  sufil- 
cient  to  say  that,  if  the  fact  were  true  as 
stated,  it  could  not  be  reached  under  our 
practice  act  by  a  motion  to  strike  out,  but 
the  proper  practice  would  be  by  motion  to 
make  the  pleading  more  definite  and  certain. 


MacAdam  v.  Scndder,  127  Mo.  345,  30  S.  W. 
168;  State  ex  rel.  ▼.  Edmundson  et  al.,  71 
Mo.  App.  172,  and  cases  therein  cited.  The 
other  reason  for  striking  out  the  entire  an- 
swer is  that  the  counts  constituted  no  de- 
fense to  the  plaintiff's  action,  it  is  enough 
to  say  In  reply  that  on  the  very  face  of  the 
record  there  stands  a  general  denial,  which, 
if  well  pleaded,  and  without  further  answer, 
would  certainly  constitute  an  absolute  and 
complete  defense  to  the  plaintifTs  petition. 
This  legal  proposition  is  primer  law  and  no 
authorities  are  needed  to  support  It  The 
real  fault  with  the  answer.  If  any.  Is  not 
that  its  counts  do  not  state  a  defense,  but 
that  the  defenses  stated  are  Inconsistent 
with  each  other.  The  section  of  the  statute 
cited  does  not  limit  the  number  of  defenses 
that  may  be  pleaded,  but,  as  construed  by 
the  courts,  it  does  inhibit  inconsistent  de- 
fenses. That  the  general  denial  and  the  plea 
of  warranty  in  this  case  are  inconsistent  is 
patent  on  the  face  of  the  answer.  The  plead- 
ing first  denies  the  allegations  of  the  peti- 
tion. It  then  confesses  and  seeks  to  avoid 
them  by  setting  up  warranties.  There  Is 
no  question  but  that  such  an  answer  is  in  vi- 
olation of  the  common-law  rules  of  plead- 
ing, and  Is  fiatly  at  variance  with  our  Code 
regulations  on  the  subject.  As  a  question  of 
pleading,  the  law  in  this  state  has  been 
long  established  that  a  party  cannot  traverse 
and  at  the  same  time  confess  and  avoid  the 
same  allegations ;  that  such  a  pleading  is  sub- 
ject to  the  objection  that  it  is  Inconsistent 
with  Itself  and  also  open  to  the  charge  of 
duplicity.  The  decisions  supporting  ^  these 
propositions  are'abundant.  We  cite  Coble  v. 
McDanlel,  33  Mo.  363;  Darrett  v.  Donnelly, 
38  Mo,  492;  Adams  v.  Trigg,  37  Mo.  141; 
Atteberry  v.  Powell,  29  Mo.  429,  77  Am.  Dec 
579;  McCord  v.  Railroad,  21  Mo.  App.,  loc. 
cit  95.  In  the  case  of  State  ex  Inf.  v.  Del- 
mar  Jockey  Club,  200  Mo.,  loc.  dt  66,  92 
S.  W.  185,  98  S.  W.  639,  all  these  cases  are 
considered.  But  it  does  not  necessarily  fol- 
low that  plaintiff's  motion  to  strike  out  the 
entire  answer  should  have  been  sustained 
and  Judgment  given  for  the  plaintiff  on  the 
pleadings  because  the  answer  was  defective. 
Such  a  rule  would  certainly  be  a  travesty 
on  Justice,  and  would  be  a  violation  of  every 
legal  principle  which  seeks  by  rules  of  plead- 
ing and  practice  to  arrive  at  the  true  sub- 
stance of  things,  and  not  be  drawn  into  a  ju- 
dicial chase  after  false  shadows.  The  law  la 
otherwise.  The  plea  of  general  denial  is 
simply  waived  when  it  is  followed  by  ei>ecial 
pleas  as  in  this  case.  Price  v.  Mining  Co., 
83  Mo.  App.,  loc.  clt  474 ;  Bank  of  Monett  v. 
Stone  &  Prlckett  93  Mo.  App.,  loc.  clt  294. 
As  stated  by  Smith,  P.  J.,  In  the  Price  Case, 
supra:  "It  Is  a  rule  of  pleading  that  a  gen- 
eral denial  Is  overcome  by  a  subsequent  con- 
fession and  attempted  avoidance"— citing  Mc- 
Cord v.  Railroad,  21  Mo.  App.  95. 

In  most  of  the  cases  just  cited  the  ques- 
tion was  raised  after  trial.    The  motion  to 
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rtrike  out  In  this  case  In  Its  legal  effect  was 
a  demurrer,  and  such  motions  are  goTemed 
by  the  rules  which  govern  demurrers.  Sap- 
Ington  y.  Jeffries,  15  Mo.  628;  Cashman  v. 
Anderson,  26  Mo.  67.  A  motion  for  Judgment 
on  the  pleadings  partakes  of  the  nature  of 
a  demurrer.  In  that  It  admits  all  facts  that 
are  well  pleaded,  and,  if  sustained,  Judg- 
ment goes  at  once.  In  this  It  differs  from  a 
demurrer.  If  the  demurrer  is  sustained,  the 
order  Is  not  a  final  judgment  The  party 
has  a  right  to  plead  over.  Sternberg  v.  Levy, 
159  Mo.  617,  60  S.  W.  1114,  53  L.  R.  A.  438. 
The  motion,  like  the  demurrer,  raises  an  is- 
sne  of  law  only.  State  ex  rel.  v.  Hlgglns,  84 
Mo.  App.  531 ;  State  ex  rel.  t.  Simmons  Hard- 
ware Co..  109  Mo.  118,  18  S.  W.  1125,  15  L. 
B.  A.  676. 

The  only  case  In  our  state  to  which  our 
attentton  has  been  called  where  a  motion  to 
dismiss  before  trial  was  considered  is  that 
of  State  ex  rel.  v.  Rogers,  79  Mo.  283.  This 
case  seems  to  be  nearly  parallel  to  the  case 
tmder  consldetation.  In  that  case  the  an- 
swer contained  several  defenses  consisting  of 
a  general  denial  followed  by  special  defens- 
es. The  plaintiff  demurred  to  the  whole  of 
the  answer  on  the  ground  that  the  same  con- 
stituted no  defense  to  the  action.  The  de- 
murrer was  sustained  and  judgment  rendered 
on  the  petition  for  want  of  further  answer 
as  In  this  case.  The  Supreme  Court  there 
held  that  where  the  answer  consists  of  a  gen- 
eral denial  and  special  pleas,  and  the  latter 
do  not  in  terms  admit  facts  sufficient  to  en- 
title plaintiff  to  a  Judgment,  a  demurrer  to 
the  whole  answer  will  not  lie.  The  proper 
method  of  testing  the  sufficiency  of  the  spe- 
cial pleas  is  to  demur  to  them  only  or  to 
more  to  strike  them  out.  This  case  seems 
never  to  have  been  overruled  or  criticised, 
and,  in  the  light  of  the  latest  decisions  of  the 
Supreme  Court,  points  out  the  true  rule  of 
practice  in  such  cases,  and  accords  with  the 
liberal  principles  of  the  modem  law  of  plead- 
ing and  practice. 

The  general  denial  in  this  case  having,  as 
we  have  seen,  in  law  been  waived  by  the 
special  pleas,  we  are  brought  finally  to  a  con- 
sideration of  their  sufficiency.  We  take  the 
following  quotation  from  the  defendant's  an- 
swer (count  No.  21  as  an  example  of  his  man- 
ner of  pleading  the  warranty:  "That  said 
Sheppard,  who  was  agent  and  traveling 
salesman  for  plaintiff  (at  the  time  of  the 
sale),  in  order  to  induce  the  defendant  to 
make  such  order  and  purchase  such  shoes  on 
behalf  of  plaintiff,  represented,  warranted, 
and  stated  to  the  defendant  that  the  shoes 
bandied  by  him  for  the  plaintiff,  and  sold  by 
plaintiff,  and  the  shoes  to  be  shipped  to  de- 
fendant on  such  order,  were  of  flrst-class 
quality,  made  of  good  leather  for  the  style 
and  price,  were  well  put  together,  would 
wear  well ;  that  a  warranty  of  quality  went 
with  every  shoe  to  be  delivered  on  the  order ; 
that  said  shoes  were  as  good  as  or  better 
than  the  ahoes  of  the  same  and  similar  style 


and  price  sold  by  the  Hamilton-Brown  Shoe 
Company,  whose  shoes  were  well  and  favor- 
ably known  in  the  community  where  the  de- 
fendant had  his  store,  and  as  good  as  or  bet- 
ter than  other  shoes  of  the  same  style  and 
price  sold  in  that  community.  Defendant 
further  says  that  he  relied  upon  such  state- 
ments, warranties,  and  agreements,  and  was 
induced  thereby  to  give  the  order  as  above 
stated,  but  that  plaintiff  did  not  ship  to  the 
defendant  shoes  of  the  kind  or  quality  or- 
dered, but  did  ship  to  the  defendant  a  bill  of 
shoes  similar  in  number,  size,  and  price, 
which  shoes  so  shipped  and  delivered  to  the 
defendant  by  the  plaintiff  were  of  inferior 
quality,  made  of  poor  and  rotten  leather,  or 
imitation  leather,  and  were  not  well  put  to- 
gether, but  would  rip  and  tear  and  go  to 
pieces  with  ordinary  wear  of  a  few  hours, 
and  at  most  a  few  days,  were  not  as  good 
as  the  shoes  of  similar  price  and  style  sold  in 
that  community  by  Hamilton-Brown  Shoe 
Company,  but  were  In  fact  worthless  and  un- 
merchantable." If  this  does  not  state  a  cause 
of  action  on  a  breach  of  warranty.  It  gives 
countenance  to  appellant's  assertion:  "Then 
the  English  language  is  incapable  of  express- 
ing a  cause  of  action."  That  the  sale  of  a 
chattel  with  any  representation  or  positive 
affirmation  of  its  quality  and  condition,  made 
with  the  intention  of  being  relied  upon  and 
in  fact  relied  upon,  is  an  express  warranty 
for  the  breach  of  which  an  action  will  lie, 
has  long  been  the  law  in  English  speaking 
communities.  No  special  form  of  words  is 
necessary  to  create  a  warranty.  It  is  now 
more  than  200  years  since  Lord  Holt  first 
settled  the  rule  In  Cross  v.  Gardner  and  Me- 
dina V.  Stoughton,  which  Butler,  J.,  in  1789 
laid  down  in  an  opinion  given  by  him  in  the 
famous  leading  case  of  Pasley  v.  Freeman, 
as  follows:  "It  was  rightly  held  by  Holt,  C. 
J.,  and  has  been  uniformly  adopted  ever 
since,  that  an  affirmation  at  the  time  of  a 
sale  is  a  warranty,  provided  it  appears  in 
evidence  to  have  been  so  intended."  It  Is  a 
matter  of  contract  between  the  parties,  and 
the  decisive  question  is  the  real  Intention  as 
to  whether  the  affirmation  of  fact  was  made 
for  the  purpose  of  Inducing  the  purchase  in 
the  one  instance,  and  whether  it  was  relied 
upon  by  the  purchaser  In  the  other.  Childs 
V.  Emerson,  117  Mo.  App.  671,  93  S.  W.  286 ; 
Haines  v.  Neece,  116  Mo.  App.  499,  92  S.  W. 
919 ;  Toung  v.  Van  Natta,  113  Mo.  App.  550, 
88  S.  W.  123;  Danforth  t.  Crookshanks,  68 
Mo.  App.  311;  Carter  v.  Black,  46  Mo.,  loc. 
clt  385.  A  statement  by  the  seller  of  chat- 
tels that  his  goods  are  equal  in  quality  to 
other  well-known  articles  similar  in  kind  is 
an  express  warranty.  Strauss  v.  American 
Chewing  Gum  Co.,  134  Mo.  App.,  loc.  clt  114, 
114  S.  W.  73;  Murphy  v.  Gay,  37  Mo.  635; 
30  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  138. 
The  authorities  already  cited  could  be  in- 
creased to  an  extent  only  limited  by  the  time 
and  diligence  of  the  compiler. 
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Under  theee  principles,  the  case  must  be 
reversed  and  remanded,  wMcb  Is  according- 
ly done.    All  concnr. 


LBTTS-SPENCBR    GROCER   C».    ▼.    BHS- 
SOURI  PAC.  RT.  C». 

(Kansas  City  Court  of  Appeals.     Missouri. 
May  3,  1909.    On  rehearing, 
Nov.  1,  1909.) 

1.  Cabribbs  (8  ^•)— Recovekt  op  Goods  bt 
OoNsiQNOB— Effect  of  Gabnishment. 

Gen.  St.  Kan.  1901,  8  5278,  providing  that 
an  order  of  attachment  binds  the  property  at- 
tached from  the  time  of  service,  and  the  gar- 
nishee shall  be  liable  from  the  time  he  is  served 
for  all  property  in  hig  hands,  and  section  5282, 
providing  that  a  garnishee  shall  be  served  pei^ 
sonaliy  with  summons  and  making  him  liable 
from  the  time  served,  places  defendant's  prop- 
erty in  custodia  legis  from  the  time  of  the  serv- 
ice of  notice  upon  the  garnishee,  so  that  a  rail- 
road company  ceased  to  hold  defendant's  prop- 
erty as  a  carrier  after  service  of  notice  of  gar- 
nishment upon  it,  but  held  it  as  the  court's  cus- 
todian, and  was  not  liable  as  for  conversion 
for  nondelivery  of  the  goods  to  the  consignor 
on  his  exercising  his  right  of  stoppage  in  tran- 
situ. 

[E2d.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  {  365;    Dec.  Dig.  i  92.»] 

2.  Sai.es  (J  289*)— Seixkb's  Remedy— Stop- 
page IN  Tbansitu — Natube  of  R^qht. 

The  right  of  stoppage  in  transitu  is  merely 
an  extension  of  the  seller's  lien  for  payment 
of  the  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  824;    Dec.  Dig.  i  289.»] 

8.  Sales  (S  291*)— Stoppage  ih  Tbansitd— 

Insolvency  of  Buyeb. 

The  right  of  stoppage  in  transitu  arises  up- 
on the  discovery  by  the  seller,  while  the  goods 
are  in  transit,  that  the  buyer  is  insolvent 

[Eld.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  827;    Dec.  Dig.  i  291.*] 

4.  Sales  (J  299*)— Stoppage  in  Tbansitu— 

Effect. 

The  exercise  of  the  right  of  stoppage  in 
transitu  by  the  seller  vests  in  each  party  to  the 
sale  the  rights  he  had  before  the  goods  were 
delivered  to  the  carrier. 

[Ejd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  I  855 ;   Dec.  Dig.  {  299.*] 

6.  Sales  (J  296*)— Stoppage  in  Transitu— 

Tebhination  of  Tbansit. 

The  unloading  and  placing  of  the  goods  in 
the  carrier's  warehouse  does  not  necessarily 
prevent  the  exercise  of  the  right  of  stoppage  in 
transitu,  so  that  the  seller  could  exercise  such 
right  the  day  after  the  goods  had  arrived  at 
destination,  but  while  they  were  still  in  the 
carrier's  possession. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  839;    Dec.  Dig.  {  296.*] 

6.  Sales  (S  294*)  —  Reubdies  of  Seller  — 
Stoppage  in  Tbansitu— Priority  of  Lien 
—Garnishment. 

The  seller's  right  of  stoppage  in  transitu 
while  the  goods  were  still  in  the  carrier's  pos- 
session could  not  be  impaired  by  the  garnish- 
ment of  the  goods  by  a  creditor  of  the  buyer. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  !  834 ;    Dec.  Dig.  §  2£».»] 

7.  Atfachment  (S  287*)—Pboceedings— Par- 
ties—Intervention  of  Seller. 

The  seller,  after  giving  notice  of  the  exer- 
cise of  his  right  of  stoppage  in  transitu,  may 


interplead  to  enforce  his  right  of  possession  in 
attachment  proceedings  by  a  creditor  of  the 
buyer. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |  999 ;   Dec.  Dig.  i  287.*] 

8.  Attachment  (|  300*)— Claimant  of  Prop- 
erty— Wrongful  Attachment— Action  fob 
Possession  of  Goods. 

The  seller,  after  giving  notice  of  the  exer- 
cise of  his  right  of  stoppage  in  transitu,  may 
enforce  his  right  to  possession  by  an  appro- 
priate action  against  the  officer  who  levied  an 
attachment  against  the  goods  at  the  suit  of  a 
creditor  of  the  buyer,  or  by  an  action  against 
the  creditor  and  officer  jointly. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  |}  1068,  1069;    Dec  Dig.  f  300.*] 

Appeal  from  ClFcnit  Court,  Buchanan 
County;  Henry  M.  Rainey,  Judge. 

Action  by  the  Letts-Spencer  Grocer  Com- 
pany against  the  Missouri  Pacific  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Martin  L.  Clardy  and  Ben.  J.  Woodson,  for 
appellant    Culver  &  Phillip,  for  respondent 

JOHNSON,  J.  Plaintiff  sued  defendant  in 
the  circuit  court  of  Buchanan  county  for 
damages  for  the  alleged  wrongful  conversion 
of  certain  goods,  wares,  and  merchandise.  A 
Jury  was  waived,  the  cause  was  submitted 
to  the  court  on  an  agreed  statement  of  facts, 
and  Judgment  was  rendered  for  plaintiff  in 
tbe  sum  of  $405.63,  the  value  of  the  property. 
Defendant  appealed.  Plaintiff,  a  wholesale 
merchant  at  St.  Joseph,  sold  the  goods  In 
question  to  the  W.  C.  Ross  Construction  Com- 
pany of  Stockton,  Kan.,  and  delivered  them 
to  defendant  at  St  Joseph  for  transportation 
to  Stockton.  They  arrived  at  Stockton  No- 
vember 29,  1907,  and!  were  unloaded  into  de- 
fendant's depot  at  that  place.  The  construc- 
tion company  was  Insolvent  at  the  time  of  the 
sale,  but  that  fact  was  not  known  to  plaintiff 
until  December  9th.  On  November  29th,  tbe 
day  of  the  arrival  of  the  goods  at  Stockton 
and  while  they  were  still  in  the  possession  of 
defendant,  a  creditor  of  the  construction  com- 
pany brought  suit  on  a  demand  against  that 
company  before  a  Justice  of  the  peace  at 
Stockton,  and  caused  a  garnishment  summons 
to  be  issued  and  served  on  defendant  On 
December  9th  plaintiff  notified  defendant  in 
writing  of  its  purpose  to  «xerci8e  tbe  right 
of  stoppage  In  transitu,  offered  to  pay  de- 
fendant's charges,  and  demanded  the  goods. 
The  demand  was  refused,  and  this  suit  fol- 
lowed. 

The  plaintiff  in  the  garnishment  suit  in 
Kansas  recovered  Judgment  against  the  con- 
struction company  for  $174.66  and  costs.  De- 
fendant answered  as  garnishee,  stating  that 
It  held  the  goods,  but  that  their  vendor 
(plaintiff  here)  had  exercised  the  right  of  stop- 
page in  transitu.  Notwithstanding  this  de- 
fense, the  Justice  ordered  defendant  to  deliv- 
er the  goods  to  the  constable  on  the  payment 
by  that  officer  of  the  freight  charges  amount- 


•Jfor  otber  csaes  see  same  topic  and  section  NUHBBR  In  D«e.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indwna 
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ing  to  126.66.  Compliance  with  this  order 
being  refused  by  defendant,  the  attachment 
plaintiff  brought  a  statutory  action  against 
defendant  in  Rooiu  county,  Kan.,  based  on 
the  order.  Defendant  answered,  claiming 
that  the  notice  by  the  plaintiff  in  the  present 
suit  of  the  exercise  of  its  right  of  stoppage 
in  transitu  excused  defendant  from  obeying 
the  order  made  by  the  Justice.  The  issues 
thus  raised  were  tried  in  the  district  court 
of  Rooks  county,  a  court  of  record  of  general 
Jurisdiction,  and  submitted  to  the  court,  but 
at  the  time  of  the  present  suit  Judgment  had 
not  been  rendered  in  that  action.  Plaintiff 
was  asked  by  defendant  to  intervene  in  the 
Kansas  suits,  but  did  not  comply  with  the 
request,  and  was  not  made  a  party  to  either 
suit  The  statutes  of  Kansas  and  decisions 
of  the  Supreme  Court  of  that  state  bearing 
on  the  issues  before  ns  were  Introduced  in 
evidence.  In  support  of  its  contention  that 
the  facts  above  stated  compel  a  Judgment  in 
its  favor,  defendant  argues  that  the  effect 
of  the  service  on  defendant  of  the  garnish- 
ment summons  was  to  impound  the  property, 
to  place  it  in  the  custody  of  the  law,  and  to 
make  defendant  Its  custodian,  subject  to  the 
orders  of  the  Kansas  court;  therefore,  that 
defendant  was  disabled  by  law  from  comply- 
ing with  the  demand  of  plaintiff  to  return 
the  goods,  and  being  thus  disabled,  cannot 
be  held  to  have  converted  the  property  on 
account  of  having  done  that  which  the  law 
compelled  it  to  do.  On  the  other  hand,  plain- 
tiff argues  that  its  right  of  stoppage  in  tran- 
situ gave  it  a  lien  on  the  goods  for  the  pur- 
chase price  superior  to  any  lien  a  creditor  of 
the  vendee  could  acquire'  by  attachment  or 
garnishment;  that  this  lien  and  the  right  to 
enforce  it  were  in  force  at  the  time  of  the 
garnishment  summons,  since  they  would  not 
be  lost  until  actual  delivery  of  the  property 
to  the  vendee,  and,  being  thus  in  force,  the 
right  was  not  impaired  by  the  garnishment  of 
the  carrier,  but  could  be  exercised  and  en- 
forced against  the  carrier,  regardless  of  any 
actions  brought  to  subject  the  property  to  the 
payment  of  the  debts  of  the  vendee  to  third 
persona. 

Pertinent  provisions  of  the  statutes  of 
Kansas  relating  to  garnishment  proceedings 
in  Justices'  courts  are  as  follows:  "An  order 
of  attachment  binds  the  property  attached 
from  the  time  of  service,  and  the  garnishee 
shall  stand  liable  to  the  plaintiff  in  attach- 
ment for  all  property,  moneys  and  credits  in 
Ms  hands,  or  due  from  him  to  the  defendant, 
from  the  time  he  is  served  with  the  written 
notice  mentioned  in  section  thirty-seven." 
Section  5278,  Gen.  St  Kan.  (Dassler)  1901. 
"A  garnishee  summons  shall  be  issued  and 
personally  served,  in  the  same  manner  as  an 
ordinary  summons  and  from  the  time  of  such 
service  the  garnishee  shall  stand  liable  to  the 
plaintiff  for  all  property,  money  and  articles 
in  his  bands  or  due  from  blm  to  the  defend- 
ant" Section  5282,  Gen.  St.  Kan.  1901.  The 
effect  of  these  statutes  is  to  place  in  custodla 


legls  the  property  of  the  defendant  in  a  gar- 
nishment suit  from  the  time  of  the  service 
of  notice  on  the  garnishee.  Rood  on  Gar- 
nishments (1896  Ed.)  {  194 ;  Drake  on  Attach- 
ments (6th  Kd.)  {  251.  In  legal  effect  the 
property  came  under  the  control  of  the  Kan- 
sas court  as  completely  as  would  have  been 
the  case  had  the  officer  of  that  court  seized 
It  under  writ  of  attachment ;  the  only  differ- 
ence being  that  in  the  latter  case  the  con- 
stable would  have  held  the  property  as  legal 
custodian,  while  in  the  case  in  hand  the  de- 
fendant, on  the  service  of  notice,  ceased  to 
hold  it  as  a  common  carrier,  and  thereafter 
held  it  as  the  court's  custodian. 

This  brings  us  to  the  question  of  whether 
a  vendor  may  enforce  his  right  of  stoppage 
in  transitu  before  the  goods  have  been  ac- 
tually delivered  by  the  carrier  to  the  vendee, 
but  after  they  have  been  seized  by  an  officer 
of  the  court  under  writ  of  attachment  issued 
in  a  suit  of  a  creditor  of  the  vendee,  or, 
what  is  practically  the  same  thing,  after  they 
have  been  Impounded  by  service  on  the  car- 
rier of  a.  garnishment  summons.  "All  au- 
thorities agree  that  the  right  of  stoppage  in 
transitu  is  nothing  but  an  extension  of  the 
vendor's  lien  on  the  goods  for  the  payment 
of  the  purchase  money."  ^chwabacher  v. 
Kane,  13  Mo.  App.  126.  "The  transit  is  held 
to  continue  from  the  time  the  vendor  parts 
with  the  possession  until  the  purchaser  ac- 
quires it;  that  is  to  say,  from  the  time  the 
vendor  has  so  far  made  delivery  that  his 
right  of  retaining  the  goods  and  his  right  of 
lien  •  •  •  are  gone  to  the  time  when  the 
goods  have  reached  the  actual  possession  of 
the  buyer.  •  •  •  The  stoppage  in  transitu 
is  called  Into  existence  for  the  vendor's  ben- 
efit after  the  buyer  has  acquired  title  and 
right  of  possession  and  even  constructive 
possession,  but  not  yet  actual  possession, 
•  •  *  and  the  Insolvency  of  the  purchaser 
Is  a  sufficient  Justification  for  exercising  the 
seller's  right,  though  the  sale  be  uncondition- 
al and  time  be  given  to  the  purchaser.  This 
right  of  stoppage  is  not  precluded  until  the 
goods  have  actually  reached  the  buyer  or  un- 
der circumstances  equivalent  thereto."  Bstey 
V.  Truxel,  25  Mo.  App.  238.  The  right  is  bas- 
ed on  the  equit&ble  rule  that  one  man's  prop- 
erty shall  not  be  taken  to  pay  another  man's 
debt  It  arises  from  the  discovery  by  the 
vendor  during  th#  transitus  of  the  Insolvency 
of  the  vendee,  and  the  ordinary  effect  of  its 
exercise  Is  "to  vest  in  each  party  to  the  con- 
tract of  sale  the  rights  he  had  before  the 
possession  of  the  goods  sold  was  delivered  to 
the  carrier."  Milling  Company  v.  Railway, 
97  Iowa,  719,  66' N.  W.  1059,  59  Am.  St  Rep. 
434.  "The  unloading  of  the  goods  and  the 
placing  of  them  In  the  warehouse  of  the 
railroad  company  does  not  necessarily  ter- 
minate the  transitus  nor  put  an  end  to  the 
right  of  stoppage.  So  long  as  they  remain 
in  the  hands  of  the  carrier  or  middlemen  as 
such,  the  right  does  not  cease."  Symns  ▼. 
Schotten,  35  Kan.  310,  10  Paa  828.    The  ap- 
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plication  of  these  rales  to  tbe  facts  in  band 
compels  the  holding  that  at  the  time  of  the 
service  of  the  garnishment  snmmons  on  the 
defendant  the  right  of  stoppage  was  vested  in 
plalntlfT,  and  could  not  be  destroyed  or  Im- 
paired by  any  process  issued  at  the  suit  of 
a  creditor  of  the  vendee.  S^irther,  we  agree 
with  plaintiff  that,  "after  a  notice  of  stop- 
page has  been  given,  the  seller  may  enforce 
his  right  of  possession  thereupon  accruing 
by  intervention  in  the  attachment  proceeding 
by  Interpleader  to  determine  the  rights  of 
tbe  parties,  or  by  appropriate  action  against 
the  officer  who  levied  the  writ,  or  jointly 
against  tbe  creditor  and  the  officer,  or 
against  the  carrier  or  middleman  who  hat 
refused  on  account  of  the  attachment  to  re- 
deliver the  goods  to  the  seller."  But  obvious- 
ly the  remedy  we  have  italicized,  which  Is 
the  one  sought  to  be  enforced  in  tbe  present 
case,  would  not  obtain  if,  at  the  time  of  the 
service  on  the  carrier  of  notice  to  stop  the 
goods,  the  carrier  no  longer  holds  them  as  a 
common  carrier,  but  has  been  transformed 
into  an  officer  of  the  court  and  holds  them 
as  the  custodian  of  the  court  PlalntlfT  con- 
cedes in  his  brief  that,  "If  the  officer  actual- 
ly seizes  the  goods  and  takes  them  out  of  the 
possession  of  the  railroad  company  and  in- 
to his  own  possession  under  the  writ  of  at- 
tachment or  execution,  then  replevin  must  be 
brought  against  the  officer  because  such  ac- 
tion must  be  brought  against  the  person  in 
possession."  So  in  tbe  present  case,  when 
the  notice  of  stoppage  was  served  by  plain- 
tiff, the  property  passed  out  of  the  possession 
of  tbe  defendants  as  a  carrier  into  tbe  cus- 
tody of  the  law.  "After  the  seizure  of  the 
goods  by  the  sheriff  under  the  attachment, 
they  were  in  the  custody  of  the  law,  and  tbe 


defendant  could  not  comply  with  the  demand 
of  plaintiffs  without  a  breach  of  it,  even  ad- 
mitting the  goods  to  have  been  at  the  time 
in  his  actual  possession."  Stiles  v.  Davis,  66 
U.  S.  101,  17  L.  Ed.  38.  Holding  the  goods 
as  the  receiver  or  officer  of  the  court,  as  it 
did,  how  could  defendant  accede  to  the  de- 
mand of  plaintiff  without  violating  its  duty 
to  the  court?  It  was  compelled  by  sovereign 
power  to  hold  the  goods  subject  to  the  orders 
of  that  power  and  Its  obedience  to  the  com- 
mand of  sovereignty  was  its  first  duty.  It 
was  not  guilty  of  the  conversion  of  the  goods 
for  the  simple  reason  that  it  exercised  no 
control  of  its  own  over  them,  but,  as  we  have 
seen,  merely  held  them  as  the  instrument  of 
a  higher  power  to  which  it  owed  obedience. 
The  right  that  Inured  to  plaintiff  was  not 
lost  or  impaired  by  tbe  service  of  the  gar- 
nishment on  defendant,  but  the  particular 
remedy  now  sought  to  be  enforced  was  lost 
by  the  Jurisdiction  assumed  by  the  Kansas 
courts  over  the  res  to  which  the  Hen  attach- 
ed. Defendant  committed  no  wrong  against 
any  right  of  plaintiff,  and  consequently  can- 
not be  held  liable  as  a  wrongdoer. 
The  Judgment  la  reversed.    All  concur. 

On  Rehearing. 

BROADDUS,  P.  J.  A  rehearing  was  grant- 
ed In  this  case  because  of  the  importance  of 
the  legal  questions  involved,  and  the  possibili- 
ty that  the  former  decision  might  be  errone- 
ous. But  after  a  careful  consideration  of 
the  case  anew  we  are  satisfied  that  there  can 
be  no  question  but  what  the  decision  correct- 
ly states  the  law,  and  that  it  results  In  Jus- 
tice as  well. 

Reversed.    All  concur. 
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flA&lNO  et  aL  ▼.  SHCLTON  et  al. 
(Sapreme  Court  of  Texas.     Not.  3,  1909.) 

1.  Adverse  Pobsesbion  (§  71*)— Limitatiows 
— Statdtes. 

The  three-year  statute  of  limitation  does 
not  protect  one  not  deraigning  title  from  the 
state. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |  422 ;   Dec.  Dig.  g  71.*] 

2.  Adtebse  Possession  (f  82*)— liDOTATiONS 
— Stattites. 

The  five-year  statute  of  limitation  does  not 
protect  one  claiming  under  a  deed  from  an  in- 
dividual, where  he  does  not  show  the  date  of  the 
recording  of  the  deed. 

[M.  Note.— For  other  cases,  see  Adverse  Pos- 
•csslon.  Cent  Dig.  S  468 ;   Dec  Dig.  g  82.*] 

3.  ElKECUTOBS  AWD  ADMINISTRATORS   (5  148*) — 

StLLE  OF  Rbai.  Estate— VAi.iDirz— Burden 

OF  Proof. 

Where  a  will  does  not  authorize  the  inde- 
pendent executrix  to  sell  real  estate,  a  purchas- 
er from  her  has  the  burden  of  [^roving  that  at 
the  time  of  the  sale  such  conditions  existed  as 
would  anthorize  the  probate  court  to  order  a 
■ale. 

[Bid.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gf  595-601; 
Dec  Dig.  g  148.*] 

4.  Evidence  (g  317*)— Hearsay  Evidence. 

In  trespass  to  try  title,  in  which  defendant 
claimed  under  a  deed  on  a  sale  by  an  independ- 
ent executrix  to  pay  debts  of  testator,  declara- 
tions of  the  executrix  as  to  the  existence  of 
debts  at  the  time  of  the  sale,  made  after  the 
sale,  are  inadmissible  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  gg  1174-1192;   Dec.  Dig.  g  317.*] 

5.  Wills  (g  439*)— Constbuction— Intention 
OF  Testator. 

In  construing  wills  the  object  is  to  ascer- 
tain the  intention  of  the  testator,  and  an  in- 
tention not  inconsistent  with  the  rules  of  law 
will  govern. 

[£d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gg  952,  955,  957 ;   Dec  Dig.  g  439.*] 

6.  Wills   (g   602*)  —  Construction  —  Estate 
Created — Defeasible  Fee. 

Testator  devised  to  his  wife,  "her  heirs  and 
assigns  forever,  the  following  described  land, 
*  *  *  and  it  is  my  will  that  my  said  wife 
and  her  heirs  shall  hold  said  land  in  fee  simple 
forever,  or  so  long  as  she  shall  remain  a  widow." 
Held,  that  the  wife  took  a  fee-simple  title,  de- 
terminable on  her  remarriage. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  g  1356;  Dec  Dig.  g  602.*] 

7.  Vendor   and   Purchaser   (g   229*)— Bona 
Fide  Purchaser— Notice. 

A  purchaser  of  realty  from  a  devisee  who 
took  a  fee-simple  title  thereto,  determinable  on 
her  remarriage,  is  charged  with  notice  of  the 
terms  of  the  will  and  takes  only  the  devisee's 
title. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g  482 ;   Dec  Dig.  g  229.*] 

Error  from  Court  of  Civil  Appeals  of 
First  Supreme  Judicial  District 

Action  by  J.  W.  Sbelton  and  others  against 
3.  G.  Haring,  In  which  the  First  National 
Bank  of  Crockett  Intervened^  There  was  a 
judgment  of  the  Court  of  CItII  Appeals  (114 
S.  W.  389)  affirming  a  judgment  for  plaln- 
tlffa,  and  defendant  and  intervener  bring 
error.    Affirmed. 


Nunn  &  Nunn,  for  plaintiffs  in  error, 
drlch  &  Crook,  for  defendants  In  error. 


Al- 


BBOWN,  J.  From  the  opinion  of  the 
Court  of  ClvU  Appeals  we  copy  the  follow- 
ing statement  of  the  case:  "In  this  case 
J.  W.  Sbelton  et  al.  sue  ,1.  G.  Haring  in  tres- 
pass to  try  title  to  recover  a  tract  of  land. 
The  First  National  Bank  of  Crockett  Inter- 
vened, setting  up  that  It  bad  acquired  Har^ 
lug's  title.  Upon  trial  without  a  Jury  the 
plaintiffs  had  Judgment  for  an  undivided 
four-ninths  of  the  land  sued  for,  and -from 
the  Judgment  defendants  appeal.  Conclu- 
sions of  fact  and  law  by  the  court  were 
flied.  The  case  turned  upon  the  validity  of 
a  deed  to  Haring  by  C.  C.  Sbelton,  surviv- 
ing widow,  In  her  own  right  and  as  inde- 
pendent executrix  of  W.  M.  Sbelton,  an- 
cestor of  plaintiffs,  to  convey  the  land,  and 
the  effect  of  this  deed  depended  upon:  (1) 
The  existence  of  debts  against  the  estate  of 
the  testator  at  the  date  of  the  deed,  to  au- 
thorize the  Independent  executrix  to  sell, 
and  (2)  upon  the  estate  vested  In  her  as  dev- 
isee by  the  terms  of  the  will,  as  authoriz- 
ing her  to  convey  Ip  her  own  right  If  the 
existence  of  such  debts  was  shown,  and,  if 
not,  If  the  will  vested  in  her  the  entire  es- 
tate Instead  of  an  estate  limited  to  her  wid- 
owhood, her  deed  conveyed  the  land,  and 
plaintiffs  in  either  event  were  not  entitled 
to  recover.  The  court  found  on  both  Issues 
against  the  defendants.  W.  M.  Sbelton  was 
twice  married.  Appellees  (plaintiffs  below) 
are  some  of  the  children  of  the  first  mar- 
riage. Sbelton  and  his  first  wife  owned  in 
community  a  tract  of' land  in  Falls  county. 
After  the  death  of  the  first  wife  and  the 
second  marriage  to  C  C.  Sbelton,  Sbelton 
exchanged  the  Falls  county  land  for  land  in 
Houston  county,  of  which  the  land  in  con- 
troversy is  a  part,  taking  the  title  to  the 
Houston  county  land  to  himself  and  his  sec- 
ond wife,  G.  C.  Sbelton.  Sbelton  died  leav- 
ing a  will  which  was  duly  probated,  where- 
in he  named  his  wife  Independent  executrix, 
after  devising  to  her  his  entire  estate,  in 
the  following  language:  'I  give  and  devise 
unto  my  beloved  wife,  0.  O.  Shelton,  her 
heirs  and  assigns  forever,  the  following  de- 
scribed tracts  or  parcels  of  land,  to  wit: 
A  tract  of  51  acres  In  Houston  county,  Tex- 
as, about  4  miles  N.  W.  from  the  town  of 
Crockett,  and  fully  described  In  a  deed  to 
me  by  H.  G.  Sanders,  bearing  date  June 
11,  1892.  Also  a  tract  of  210  acres  of  land 
in  said  county  and  state,  on  the  Wm.  White 
headrlght  survey,  about  4  miles  N.  W.  from 
the  town  of  Crockett,  and  fully  described  In 
the  above-mentioned  deed  from  H.  G.  San- 
ders to  me,  except  50  acres  heretofore  sold 
by  me  to  Alex  Anderson,  which  is  reserved 
out  of  the  said  210  acres  tract,  said  two 
tracts  being  formerly  known  as  the  West 
Christian  place,  and  now  occupied  by  me 
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and  my  said  wife  as  onr  homestead,  and  It 
la  my  will  that  my  said  wife,  C.  C.  Sbelton, 
and  ber  heirs  shall  hold  said  lands  In  tee 
simple  forever,  or  so  long  as  she  shall  re- 
main a  widow.'  No  express  power  to  sell 
is  given  by  the  will.  Shelton  died  in  1893. 
In  1895,  two  years  after  Shelton's  death, 
Mrs.  Shelton  In  her  own  right,  and  as  inde- 
pendent execntrlx,  executed  to  J.  O.  Harlng 
a  deed  to  the  land  In  controversy,  reciting 
that  it  was  done  to  pay  debts  of  the  estate. 
Mrs.  Shelton  married  again  in  1903.  The 
suit  was  filed  in  1904.  She  died  after  the 
suit  was  filed  and  before  trial." 

It  is  unimportant  to  the  disposition  of 
this  case  whether  the  property  in  question 
was  the  community  property  of  Sbelton  and 
his  first  wife  or  not,  unless  we  shall  find  It 
necessary  to  reverse  the  Judgment  of  the 
Court  of  Civil  Appeals  upon  one  or  both  of 
the  following  propositions,  which  are  con- 
tended for  by  the  plaintiffs  in  error  in  this 
case:  (1)  It  is  claimed  tliat  the  trial  court 
and  Court  of  CivU  Appeals  erred  in  finding 
and  holding  that  there  were  no  debts 
against  the  estate  of  Shelton  at  the  time  of 
the  sale  made  by  bis  widow  to  Haring,  and 
therefore  that  the  sale  was  not  made  for 
the  purpose  of  paying  the  debts  due  from 
Shelton's  estate.  (2)  It  is  contended  by 
plaintiffs  in  error  that  the  trial  court  and 
Court  of  Civil  Appeals  erred  in  holding  that 
the  wiU  of  Shelton  did  not  vest  an  estate  in 
fee  simple  in  Ills  widow,  C.  G.  Shelton. 

The  defendant  and  intervener  pleaded  the 
statute  of  limitations  of  three  and  five  years; 
but  they  did  not  deraign  title  from  the  state. 
Therefore  the  three-year  statute  did  dot  ap- 
ply, and  they  claimed  the  five-year  statute 
of  limitation  under  the  deed  from  Mrs.  G. 
G.  Shelton,  but  did  not  show  the  date  when 
it  was  recorded.  Having  failed  to  show 
themselves  entitled  to  the  bar  of  either  pe- 
riod of  limitation,  it  is  not  necessary  for 
OS  to  pass  on  the  assignment  which  pre- 
sents that  question. 

The  second  and  third  assignments  of  error 
assert  that  the  trial  court  and  Court  of  Civ- 
il Appeals  erred  in  holding  that  there  were 
no  debts  against  the  estate  of  W.  M.  Shel- 
ton. There  being  no  provision  In  the  will 
authorizing  the  sale  by  the  executrix,  the 
burden  of  proof  was  on  the  purchaser  to 
show  that  at  the  time  of  the  sale  such  con- 
ditions existed  as  would  have  authorized 
the  probate  court  to  order  the  sale  of  the 
land.  Freeman  v.  Tlnsley  (Tex.  Civ.  App.) 
40  S.  W.  835;  Roberts  v.  Connellee,  71  Tex. 
16,  8  S.  W.  626;  Mayes  v.  Blanton,  67  Tex. 
247,  3  S.  W.  40.  The  evidence  introduced 
upon  this  question  was  not  so  conclusive  as 
to  authorize  this  court  to  say  that  the  trial 
court  and  Court  of  Civil  Appeals  erred  in 
holding  that  the  evidence  did  not  show  that 
debts  existed  against  the  estate  of  W.  M. 
Shelton. 

At  the  trial  the  defendant  and  intervener 


offered  to  prove  the  declarations  of  Mrs.  C. 
G.  Shelton,  made  after  her  second  marriage 
and  after  the  sale  of  the  land,  to  the  effect 
that  debts  existed  against  her  husband's  es- 
tate at  the  time  the  sale  was  made,  which 
evidence  the  trial  court  excluded.  There 
was  no  error  in  this  ruling.  The  testimony 
offered  was  hearsay,  and  therefore  not  ad- 
missible. 

The  principal  questions  in  this  case  are: 
What  title  did  Mrs.  C.  C  Shelton  take  under 
the  terms  of  the  will,  and  what  interest  did 
she  convey  to  J.  6.  Haring  by  her  deed  to- 
him?  The  will  of  W.  M.  Shelton  contained 
the  following  provisions:  "I  give  and  de- 
vise unto  my  beloved  wife,  C.  C.  Shelton, 
her  heirs  and  assigns  forever,  the  follow- 
ing described  tracts  of  land."  Then  fol- 
lows the  description  of  the  tracts  of  land 
in  that  paragraph  of  the  will  and  in  the 
succeeding  paragraph.  After  the  descrip- 
tion of  the  property,  we  read  in  the  will: 
"It  is  my  wm  that  my  said  wife,  O.  G.  Shel- 
ton, and  her  heirs,  shall  hold  said  lands  in 
fee  simple  forever,  or  so  long  as  she  shall 
remain  a  widow."  The  language  first  quot- 
ed was  sufficient  to  vest  in  Mrs.  0.  C.  Shel- 
ton the  title  in  fee  simple  to  the  interest  of 
the  testator  in  the  land  and  did  so  vest 
that  title  in  her;  but,  by  the  language  which 
was  used  in  the  succeeding  paragraph  of 
the  will,  the  estate  was  qualified  and  con- 
verted into  a  fee-simple  estate  determinable 
npon  a  future  contingency,  that  Is,  upon  the 
second  marriage  of  Mrs.  0.  C.  Shelton. 
"The  intention  of  the  testator  is  the  first 
and  great  object  of  inquiry  in  the  construc- 
tion of  wills,  and  it  must  govern,  provided 
it  be  not  Inconsistent  with  the  rules  of  law." 
Laval  V.  Staflel,  64  Tex.  372.  It  is  evident 
that  Shelton  did  not  intend  to  give  to  his 
wife  the  lands  in  question,  free  of  the 
claims  of  any  one  in  the  future;  but  it  was 
his  purpose  that  his  widow  should  have  the 
property  as  her  own,  subject  to  the  condi- 
tion that  she  should  remain  a  widow. 

In  the  case  above  cited  the  testatrix  used 
this  language:  "I  give  and  bequeath  to  my 
son,  Alcide  Francois  Phanenf,  the  store  and 
lot  which  I  own  in  the  city  of  San  Antonio, 
on  the  north  side  of  the  Main  street,  and  on 
the  south  of  the  San  Antonio  river,  between 
lots  belonging  to  Mr.  August  Nette,  drug-- 
glst  (on  the  east  and  west).  This  legacy  is 
made  with  the  following  restrictions,  name- 
ly: That  before  my  said  son  shall  have 
completed  his  twenty-fifth  year,  he  shall 
have  no  other  right  over  the  real  estate  and 
fixtures  which  I  bequeath  to  him  than  to 
receive  and  dispose  of  the  revenue  thereof, 
without  having  the  right  in  any  manner  to 
incumber,  mortgage  or  sell  the  said  prop- 
erty before  he  shall  have  completed  the 
twenty-fifth  year  of  bis  age;  and  if  my  said 
son  should  leave  this  world  (which  God  for- 
bid) before  having  reached  that  age,  in  that 
case  the  lot,  house,  or  store  aforesaid  shall 
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pass  In  fan  right  and  free  from  all  charges 
In  full  property  to  my  aforesaid  daughter, 
Maria  Relne  Celine  Phanenf."  The  court 
held  that  that  prorision  which  restrained 
the  devisee  from  selling  or  mortgaging  the 
property  was  void,  but  also  held  that  the 
provision  which  limited  the  estate  granted 
to  Alclde  was  lawfully  limited  by  the  pro- 
Tlslon  that,  if  he  should  die  before  he  reach- 
ed his  twenty-fifth  year,  the  property  should 
pass  to  another,  and  the  court  said:  "The 
provision  therefore  that  the  estate  should 
pass  to  the  appellant  in  case  of  the  death  of 
Alclde  before  reaching  the  age  of  25  years 
was  one  which  the  testatrix  was  authorized 
to  make,  and  there  Is  nothing  in  the  re- 
straint upon  alienation  that  can  prevent 
this  will  and  intention  of  the  testator  from 
being  carried  out  Treating  the  provision  as 
to  alienation  as  void,  we  must  read  the  will 
as  if  no  such  restriction  had  been  imposed. 
Alclde  is  then  left  with  the  power  of  selling 
or  mortgaging  all  the  interest  or  title  he 
held  in  the  property  under  the  will;  that  Is, 
a  fee-simple  estate  liable  to  be  defeated  up- 
on the  -contingency  of  his  dying  before  be- 
coming 25  years  of  age.  To  this  extent  only 
could  he  have  sold  or  Incumbered  the  es- 
tate had  the  restriction  as  to  alienation  not 
been  made.  The  insertion  of  the  void  con- 
dition could  not  certainly  have  given  him 
greater  i>ower  over  the  estate  than  he  would 
have  had  without  it  The  mortgage  to  Gro- 
thans  therefore  furnished  him  security  only 
to  the  extent  of  Alcide's  title  to  the  land, 
as  above  stated.  Grothaus  took  the  risk  of 
Alcide's  living  to  the  age  of  25  years.  If 
that  contingency  happened,  the  entire  fee- 
simple  estate  was  pledged  to  him  for  the 
payment  of  his  debt;  otherwise,  his  secu- 
rity could  last  only  to  the  death  of  Alclde, 
and,  if  the  property  in  the  meantime  had 
been  sold  in  satisfaction  of  the  mortgage, 
the  title  of  the  purchaser  would  have  expir- 
ed with  the  death  of  Alclde." 

That  case  is  very  similar  in  its  facts  to 
the  one  under  consideration,  and  conclusive- 
ly establishes  the  fact  that  in  this  case  Mrs. 
Shelton  took  the  fee-simple  title,  determin- 
able upon  her  marriage,  and  that  the  plain- 
titTs  in  error,  the  bank,  and  Haring,  took  the 
title  of  Mrs.  Shelton,  and  no  more,  which 
was  terminated  In  their  hands  by  her  sec- 
ond marriage,  the  same  as  it  would  have 
been  If  the  title  had  remained  in  her.  No 
claim  Is  made  that  they  acquired  any  rights 
as  innocent  purchasers  from  Mrs.  Shelton, 
and.  Indeed,  the  facts  show  that  no  such 
claim  could  exist,  for  their  title  was  derived 
through  the  will,  by  which  the  limitation 
was  plainly  expressed,  and  the  purchasers 
from  Mrs.  Shelton  were  charged  with  notice 
of  the  terms  of  the  will  under  which  they 
derived  their  right 

The  Judgments  of  the  district  court  and 
Court  of  Civil  Appeals  are  aflSrmed. 


HOPKINS  et  al.  t.  HOPKINS. 
(Supreme  Court  of  Texas.     Nov.  8,  1909.) 

1.  Deeds  (J  128*)— Estate  Granted— Kule  iii 
Bhelusy's  Case— "Heibs." 

The  granting  clause  of  a  deed  was  to  the 
grantor's  son  H.  and  to  hia  "heirs,"  "on  tiie 
terms  and  conditions  hereafter  stated,"  the 
habendum  clause  to  H.  and  hia  "heirs,"  the  spe- 
cial warranty  to  H.  and  his  "heirs,"  and  the 
"terms  and  conditions  hereafter  stated"  were: 
"The  intention  •  •  •  is  to  vest  sufficient  title 
in  •  *  •  H.  to  the  *  •  •  property  so 
that  he  can,  during  bis  life,  use,  occupy,  and 
enjoy  it  •  •  •  as  completely  as  though  he 
bad  a  fee  simple,  and  at  bis  death  bis  children 
are  to  have  a  fee-simple  title.  Should  •  •  • 
H.  die  without  issue,  then  tlie  title  •  •  •  is 
to  revert  in  ns  *  *  *  if  we  are  living;  if 
we  are  not  living,  tben  according  to  the  descent 
and  distribution  laws  ♦  •  •  such  of  our 
heirs  are  to  receive  and  have  the  same  title  as 
be  gets,  and  whoever  inherits  said  property 
hereafter  shall  have  a  fee-simple  title.  Held, 
that  the  rule  in  Shelley's  Case  did  not  apply,  so 
as  to  vest  the  fee  in  H. ;  it  appearing  from  the 
subsequent  terms  and  conditions  referred  to  in 
the  granting  clause,  and  which  are  to  be  read  as 
if  incorporated  in  it,  that  the  word  "heirs" 
therein  is  used,  not  in  its  legal  sense,  but  in  the 
sense  of  "children"  or  "issue"  of  H.  living  at 
his  death,  who  are  to  take  by  purchase,  as  re- 
maindermen. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  11  413-^15;   Dec.  Dig.  t  128.*] 

2.  Deeds  rt  129*)— Constbtjction  — "Chil- 
dren"—"Issue." 

The  words  "children"  and  "issue"  in  a  deed 
will  not  be  read  as  meaning  "heirs,"  where  not 
to  do  so  will  carry  into  effect  the  lawful  inten- 
tion of  the  grantor  that  the  grantee  take  only  a 
life  estate,  and  ills  children  living  at  his  death 
the  remainder;  while  to  do  so  would  defeat 
such  intention. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  416;  Dec.  Dig.  |  129.*] 

Error  from  Court  of  Civil  Appeals  of  Sec- 
ond Supreme  Judicial  District 

Action  by  Samuel  B.  Hopkins  against  Car- 
rie A.  Hopkins,  guardian  of  Carrie  B.  Hop- 
kins, a  minor,  and  others.  Judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals  (114  S.  W.  673),  and  error  is  brought 
In  behalf  of  said  minor.  Reversed  and  dis- 
missed. 

D.  H.  Morrow  and  Lewis  &  Phillips,  for 
plaintiffs  in  error.  Davis  &  Thomason,  for 
defendant  In  error. 


WILLIAMS,  J.  This  action  was  brought 
by  defendaut  In  error  to  obtain  a  construc- 
tion of  a  deed  and  an  adjudication  that  It 
vested  in  him  a  fee-simple-  title  to  the  land 
conveyed  by  It  A  copy  of  the  deed  In  ques- 
tion is  attached  to  the  petition  and  is  from 
S.  B.  H(9klns  and  his  wife,  Mary  B.  Hop- 
kins, to  plaintiff,  their  son.  It  states  that 
it  is  made  in  consideration  of  love  and  af- 
fection, and  the  parts  material  to  the  deci- 
sion are  as  follows,  in  their  order:  (1)  Grant- 
ing clause,  "unto  our  said  son,  Samuel  Bunch 
Hopkins,  and  to  his  heirs,  upon  the  terms 
and  conditions  hereinafter  stated."    (2)  Hab- 


'iror  tihtr  eum  see  mud*  topio  and  s«ctlon  NUMBER  in  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


16 


122  S0T7THWESTEBN  REPORTEB. 


(Tex. 


endiim  danse,  "to  our  said  son  and  bis 
heirs."  (3)  Special  warranty  of  title  to  "said 
premises  unto  our  said  son,  Samuel  Bunch 
Hopkins,  and  his  heirs."  (4)  The  following: 
"The  intention  of  this  conveyance  Is  to  vest 
sufficient  title  In  our  Bald  son,  Samuel  Bunch 
Hopkins,  to  the  above-described  property,  so 
tliat  he  can,  during  his  life,  use,  occupy  and 
enjoy  it,  and  receive  therefrom  all  the  ben- 
efits as  completely  as  though  be  had  a  fee- 
simple  title,  and  at  his  death  bis  children 
are  to  have  a  fee-simple  title.  Should  our 
son,  Samuel  Bunch  Hopkins,  die  without  is- 
sue, then  the  title  to  said  property  is  to  re- 
vert in  UB  as  completely  as  though  this  con- 
veyance had  never  been  made,  if  we  are 
living;  if  we  are  not  living,  then  according 
to  the  descent  and  distribution  laws  of  Tex- 
as such  of  our  heirs  are  to  receive  and  have 
the  same  title  as  he  gets,  and  whoever  in- 
herits said  property  hereafter  shall  have  a 
fee-simple  title."  We  have,  for  convenience 
in  reference,  numbered  the  clauses.  It  ap- 
pears from  the  petition  that  both  the  gran- 
tors are  dead,  leaving  three  children,  plain- 
tiff and  two  Bisters.  The  father,  however, 
survived  the  mother  and  married  again  and 
left  a  widow  and  a  daughter,  Carrie  B.  Hop- 
kins, the  plaintiff  In  error.  This  widow  and 
the  two  full-sisters  and  the  half-sister  of 
plaintiff  are  the  defendants  in  this  action. 
The  defense  Is  made  in  behalf  of  the  minor 
half-sister,  and  was  presented  only  by  de- 
murrer to  the  petition,  which  was  overrul- 
ed, and  Judgment  was  rendered  for  plaintiff 
in  accordance  with  his  prayer.  The  appeal 
from  this  Judgment  and,  upon  Its  aflarmance, 
this  writ  of  error,  were  prosecuted  In  behalf 
of  the  minor. 

The  question  argued  Is  whether  the  plain- 
tiff took  a  fee-simple  title,  or  only  an  estate 
for  life.  It  is  the  contention  of  the  plain- 
tiff below,  sustained  by  the  Court  of  Civil 
Appeals,  that  the  deed  vested  In  him  the  fee 
by  force  of  the  rule  in  Shelley's  Case,  which 
is,  briefly,  thus  stated:  "If  an  estate  for  life, 
or  any  other  particular  estate  of  freehold, 
be  given  to  one,  with  remainder  to  his  heirs, 
the  first  taker  shall  be  held  to  have  the 
fee,  and  the  heirs  will  take  by  descent,  and 
not  by  purchase."  Counsel  for  defendant 
(plaintiff  In  error)  contend  that  the  rule  has 
no  application,  for  the  reason  that.  If  we  try 
to  apply  it  to  the  granting  clause,  the  haben- 
dum clause,  and  the  warranty,  without  re- 
gard to  the  words,  "upon  the  terms  and  con- 
ditions hereinafter  stated,"  we  find,  not  a 
life  estate,  but  a  fee-simple  estate  granted  to 
the  first  taker,  while,  If  we  regard  the  words 
Just  quoted  and  the  last  provision  In  the 
deed  to  which  those  words  evidently  refer, 
we  find  a  life  estate  granted  to  the  first 
taker  and  a  remainder,  not  to  heirs,  but 
to  children.  The  several  parts  of  the  deed 
are  not  to  be  considered  without  reference 
to  each  other,  but  are  to  be  construed  to- 
gether and  the  effect  of  one  upon  the  other 
80  determined;   and  a  question  upon  which 


the  decision  must  depend  does  thus  arise  as 
to  the  application  of  the  rule  In  Shelley's 
Case. 

'  The  grant  in  the  first  clause  to  Samuel 
Bunch  Hopkins  and  to  his  heirs,  if  that 
were  all,  unquestionably  would  create  in 
him  a  fee  simple;  but  we  cannot  stop  at 
those  words,  because  the  clause  Itself  does 
not  stop  with  them.  The  added  words,  "up- 
on the  terms  and  conditions  hereinafter  stat- 
ed," are  a  part  of  the  granting  clause  Itself 
and  of  equal  dignity  with  the  other  lan- 
guage of  that  clause.  Until  we  look  to  oth- 
er parts  of  the  deed  to  see  the  "terms  and 
conditions,"  we  cannot  rest  upon  the  assump- 
tion that  the  estate  granted  is  such  as  the 
other  words,  by  themselves,  would  convey, 
for,  as  we  shall  see,  it  was  competent  for 
the  grantors,  notwithstanding  the  use  of 
words  proper  to  the  creation  of  a  fee  sim- 
ple, to  show  by  other  provisions  in  the  deed 
that  those  words  were  used  in  a  restrictive, 
but  legitimate,  sense,  in  which  they  would 
create  a  life  estate  only.^  The  reference  In 
the  first  clause  to  other  parts  of  the  deed 
for  provisions  that  might  determine  the 
quantity  of  the  estate  granted  had  the  effect 
of  importing  into  the  granting  clause  those 
other  parts  and  of  making  them  a  part  of 
that  clause  as  fully  as  If  they  had  been  writ- 
ten therein.  The  deed  thus  read  is  a  grant 
to  the  first  taker  and  to  his  heirs;  the  es- 
tate granted  to  the  former  being  in  effect 
further  defined  as  a  life  estate.  If  this 
were  all,  the  rule  in  Shelley's  Case  would 
undoubtedly  control  and  vest  In  the  first 
taker  a  fee  simple;  but,  after  restricting 
the  first  estate  to  one  for  life,  the  deed 
grants  the  remainder  in  fee  to  the  "chil- 
dren" of  the  first  taker.  It  then  provides 
for  a  reversion  to  the  grantors,  If  living, 
should  the  first  taker  die  without  "Issue." 
We  think  it  obvious  that  those  who  are 
to  take  after  the  death  of  the  first  taker 
are  thus  called  indiscriminately  "heirs"  and 
"children"  and  "issue."  The  legal  effect  of 
the  deed  depends  on  the  meaning  of  the  gran- 
tors in  using  those  words.  If  they  meant 
heirs  in  the  legal  sense — that  is,  those  ap- 
pointed by  law  to  take  by  inheritance  from 
the  first  taker  in  regular  succession  from 
generation  to  generation — the  rule  In  Shel- 
ley's Case  would  apply  and  vest  the  fee  In 
him,  for  no  mere  declaration  of  an  inten- 
tion to  limit  the  estate  to  onb  for  life  could 
prevail  over  the  effect  given  by  law  to  tbe 
use,  in  Its  legal  sense,  of  tbe  technical  word 
"heirs."  On  the  other  hand,  if  that  word 
was  used  as  It  often  is  used  by  unskilled  per- 
sons only  to  designate  the  children,  or  the 
issue,  who  should  be  living  at  the  death  of 
the  first  taker,  to  take  by  purchase,  a§  re- 
maindermen. It  expresses  a  perfectly  lawful 
Intent  to  which  effect  must  be  given.  The 
real  difllculty  often  arising  in  such  cases  re- 
sults from  the  misuse  of  words  and  is  ex- 
perienced in  fixing  upon  those  which  express 
the  true  Intention  of  tbe  grantors,  for  the 
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word  '^eira"  la  often  used  In  the  sense  of 
"Issue,"  and  even  of  the  still  more  restricted 
one  of  "children,"  while  both  the  latter  terms 
may  be  used  when  those  to  take  generally 
by  inheritance,  as  belts  In  the  broadest  sense, 
are  in  mind.  2  Wasbb.  Real  Property,  653, 
651. 

In  this  case,  howerer,  we  have  not  found 
mncb  difficulty  In  reaching  the  conclusion 
that  tbe  grantors,  when  they  used  the  words 
"belts"  and  "issue"  and  "children,"  all  tbe 
time  bad  In  mind  one  or  the  other  of  two 
classes  of  persons,  viz.,  such  "children"  as 
the  first  taker  should  leave  at  his  death,  or 
such  "Issue"  as  he  should  leave  at  that  time. 
All  that  militates  against  this  view  is  the 
use  of  the  word  "belts."  As  we  have  seen 
it  Is  always  permissible  to  ascertain  from 
the  wbole  language  of  an  Instrument  that 
that  word  was  used  in  a  narrower  sense 
than  its  true  one  and  to  give  to  it  the  effect 
It  should  have  In  that  narrower  sense  pro- 
vided the  other  language  clearly  indicates 
the  restricted  use.  When  the  word  Is  first 
used  in  this  deed,  referring  to  those  who 
are  to  take  after  the  first  taker,  it  is  at  once 
followed  by  others  which  point  to  explana- 
tory provisions  to  be  introduced  later.  We 
look  to  those  and  find  the  words  "children" 
and  "Issue"  referring  to  the  same  class  in 
provisions  whose  validity  depends  on.  the 
intetpretation  of  all  of  the  words  in  a  sense 
more  restricted  than  the  true  sense  of  tbe 
word  first  used.  Tbe  estate  first  granted  Is 
in  effect  declared  to  be  one  for  life,  which 
It  could  not  be  if  the  remainder  in  fee  real- 
ly were  limited  to  heirs ;  but  tbe  remainder 
in  fee  Is  granted  to  "children,"  and  not  lim- 
ited to  heirs,  and  this  is  a  perfectly  valid 
disposition,  unless  the  word  "children"  is 
to  be  read  as  meaning  "heirs"  broadly.  This 
we  think  should  not  be  done.  Tbe  clear  in- 
tent can  have  effect  by  construing  the  words 
as  we  have  indicated..  According  to  the  prin- 
ciple uniformly  applied  by  this  court  in  this 
very  connection,  the  construction  which  car- 
ries into  effect  tbe  intention,  where  that  is 
lawful,  is  to  be  adopted  in  preference  to  that 
which  defeats  it  Hancock  v.  Butler,  21  Tex. 
804;  Simonton  v.  White,  93  Tex.  50,  53  S. 
W.  330,  77  Am.  St  Rep.  824.  That  by  "chil- 
dren" and  "issue"  the  grantors  did  not  mean 
"heirs"  In  the  general  sense  essential  to  tbe 
application  of  tbe  rule  In  Shelley's  Case  is 
indicated  by  the  phrase,  "at  his  death," 
which  designates  those  persons  of  the  class 
intended  tbea  living  who  are  to  take  the 
fee  by  imrcbase  and  not  by  Inheritance. 
Hancock  v.  Butler,  supra,  21  Tex.,  at  page 
817.  These  words  properly  are  words  of 
purchase,  and  In  order  to  treat  them  as 
words  of  limitation  such  use  of  them  must 
clearly  appear.  Tbe  word  "heirs"  cannot  be 
bdd  to  have  that  effect  when  the  instrument 
shows,  as  we  think  this  does,  that  it  Is  the 
one  mistakenly  used. 


We  might  pursue  the  discussion  through 
the  other  language  of  the  fourth  dause  to 
show  the  plain  intention  of  the  grantors  to 
restrict  the  first  taker's  Interest  to  a  life 
estate  and  to  grant  tbe  remainder  in  fee 
to  his  children  or  issue ;  but  the  question  at 
last  turns  upon  the  meaning  of  tbe  word 
"heirs"  in  this  particular  deed,  and  we  have 
no  doubt  that  it  was  used  in  the  sense  of 
one  or  both  of  the  later  words,  "children" 
and  "Issue."  Whether  "children"  is  to  be 
broadened  to  mean  "issue,"  or  "Issue"  nar- 
rowed to  mean  "children,"  is  wholly  imma- 
terial to  this  controversy,  since  either  word 
designates  as  remaindermen,  to  take  by  pur- 
chase, and  not  by  inheritance,  a  class  of  per- 
sons to  be  ascertained  at  the  death  of  the 
first  taker.  When  we  find  tbe  sense  in  which 
"heirs"  is  used  in  the  first  clause,  there  is 
no  reason  whatever  for  assuming  that  the 
word  has  a  broader  meaning  In  tbe  second 
and  third  clauses. 

It  is  arg^ued  that  the  warranty  to  Samuel 
Bunch  Hopkins  and  his  heirs  has  especial 
force  in  favor  of  plalntiflTs  contention,  since 
he  would  leave  nothing  to  his  heirs  if  he 
took  only  a  life  estate,  and  there  would  there- 
fore be  notblng  for  tbe  warranty  to  heirs 
to  operate  upon ;  but  if  tbe  heirs  referred  to 
are  mettiy  tbe  cfalldten,  or  Issue,  as  we  have 
held,  and  take  the  fee  by  purchase,  the  war- 
ranty applies  as  fully  as  if  the  fee  vested 
in  the  ancestor  and  descended  to  the  heirs 
by  Inheritance.  Neither  the  habendum  nor 
the  warranty  clause  furnishes  anything  to 
change  the  question  as  it  arises  upon  the 
granting  clause.  We  do  not  intend  to  de- 
termine questions  as  to  rights  that  may  arise 
in  others  than  children,  or  issue,  under  tbe 
fourth  clause,  since  our  conclusion  that  plain- 
tiff took  only  a  life  estate  ends  the  case. 
We  may  say,  however,  that  this  conclusion 
results  In  the  further  one  that  the  provision 
that,  in  defined  circumstances,  the  estate  Is 
to  go  according  to  the  law  of  descent  and 
distribution,  cannot  mean  that  it  Is  to  go 
to  the  heirs  of  Samuel  Bunch  Hopkins,  Jr., 
since  only  a  life  estate  Is  vested  in  him. 

The  exception  to  the  petition  should  have 
been  sustained,  and,  as  there  Is  no  prob- 
ability that  a  better  case  can  be  stated,  the 
proper  Judgment  to  be  here  rendered  is  one 
of  reversal  and  dismissal. 

Reversed  and  dismissed. 


KEITH  et  al.  v.  GUE5DRT, 

(Supreme  Court  of  Texas.     Nov.  3,  1900.) 

1.  PtTBUC  Lands  (J  172*)— FoBFCiruBB-riEvi- 

DENCX. 

One  claiming  the  benefit  of  a  forfeiture  un- 
der Act  Auk.  30,  1856  (Laws  1856,  p.  81,  c.  150), 
providing  that  when  a  survey  has  been  made 
on  a  conditional  certificate,  and  tiie  field  notes 
returned  to  the  General  Land  Office,  the  uncon- 
ditional certificate  shall  be  returned  to  and  fil- 
ed in  such  office  by  a  certain  time,  or  the  snr- 
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rej  shall  b«  forfeited,  has  the  burden  of  proving 
the  facts  necessary  to  establish  it;  so  that  in 
case  of  donbt  it  will  be  presumed  a  snrvey  tras 
made,  not  by  virtue  of  the  conditional  certificate, 
but  by  virtue  of  the  unconditional  certificate,  In 
vrhich  case  there  would  be  no  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §S  640,  541 ;    Dec.  Dig.  «  172.*] 

a  OoNBTrnrnoKAi.  Law  ({{  93,  123,  190*)— 
Retboactive  LiAwa — Ikfaibinq  Obligation 
of  contbacts  —  "vested  blohts  —  public 
Lands. 

Act  Nov,  29,  18T1  (Laws  2d  Seas.  1871,  p. 
45,  c.  67),  providing  that  in  all  locations  and 
surveys  of  land  theretofore  made  by  virtue  of 
any  of  certain  certificates,  embracing  a  headright 
certificate,  and  in  which  the  field  notes  have 
been  returned  to  the  General  Land  Office,  and 
the  certificate  by  virtue  of  which  the  survey  was 
made  is  not  on  file  in  such  office,  and  has  not 
been  withdrawn  for  location  of  unlocitted  bal- 
ance, such  certificate  shall  be  returned  to  and 
filed  in  such  office  within  a  certain  time,  or  the 
location  and  survey  shall  be  void,  is  not  retro- 
active, and  does  not  impair  the  obligation  of 
contracts  or  vested  rights,  in  contravention  of 
Const,  art.  1,  {  16;  it  not  impairing  the  rights 
of  the  grantee  to  the  certificate,  or  the  right  to 
acquire  land  by  locating  it,  but  merely  providing 
conditions  on  which  title  to  land  located  on  may 
be  completed,  with  forfeiture  of  imperfect  rights 
in  default  of  compliance  with  the  conditions. 

[EJd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  »  177,-183,  293-297,  530; 
Dec  Dig.  }§  93,  123,  193.*] 
3.  Public  Lands  (J  172*)— Foefeitubh>— Evi- 
dence. _  „ 
Under  Act  Nov.  29,  1871  (Laws  2d  Sess. 
1871,  p.  45,  c.  57),  declanng  void  prior  locations 
and  surveys  on  certificates  not  returned  to  the 
General  Land  Office  within  eight  months  after 
passage  of  the  act,  defendant,  who  claimed  un- 
der such  a  location  and  survey,  would  have  to 
show,  as  against  plaintiffs,  to  whom  a  patent 
was  issued  on  a  subsequent  location^  that  the 
certificate  was  returned  within  such  time,  which 
would  show  a  vested  right  in  him  superior  to 
that  of  plaintiffs,  unless  they  prove  that,  after 
deposit  of  defendant's  certificate  in  such  office, 
it  was  withdrawn  therefrom  by  defendant,  or 
some  one  authorized  by  him  to  do  so,  in  which 
case  his  survey  was  forfeited, 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  «i  540,  641;   Dec.  Dig.  §  172.»] 

Error  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District. 

Action  by  J.  F.  Keith  and  another  against 
Gustan  Guedry.  Judgment  for  defendant 
was  affirmed  by  the  Court  of  Civil  Appeals 
(114  S.  W.  392),  and  plaintiffs  bring  error. 
Reversed  and  remanded. 

Andrews,  Ball  &  Streetman  and  George 
D.  Anderson,  for  plaintiffs  in  error.  Greers 
&  Nail  and  J.  W.  Lackett,  for  defendant  In 
error. 

BROWN,  J.  J.  F.  Eeith  and  the  Eeltb 
Lumber  Company  brought  this  suit  against 
Gustan  Guedry  to  recover  title  and  posses- 
sion of  so  much  of  the  John  M.  Bowyer  1,- 
238^acre  survey  as  Is  In  conflict  with  the 
John  P.  Wilds  640-acre  survey,  situated  In 
Hardin  county.  Keith  and  the  Keith  Lum- 
ber Company  claimed  under  John  H.  Klrby 
by  warranty  deed,  and  made  him  a  party 


defendant  In  the  suit  The  petition  con- 
tained the  usual  allegations  in  actions  of 
trespass  to  try  title,  and  also  set  up  a  daim. 
on  the  part  of  the  plaintiffs  to  the  land  un- 
der the  statute  of  three  years'  Umltatloii. 
Hie  defendant  disclaimed  title  to  all  of  tb& 
land  except  that  covered  by  the  Wilds  sur- 
vey, whldh  he  described  In  his  answer,  and 
answered  by  a  plea  of  not  guilty  and  of 
three,  fire,  and  ten  years'  statute  of  limita- 
tion. Tlie  trial  court  instructed  the  Jury  a» 
follows:  "Tou  are  instructed  by  the  court 
that,  unless  the  plaintiffs  can  recover  under 
the  statute  of  three  years'  limitation  (upon 
which  you  will  hereinafter  be  instructed), 
then  your  verdict  should  be  for  the  defend- 
ant, Gustan  Guedry,  upon  the  issue  of  title 
to  the  land."  The  Jury  returned  a  verdict 
for  the  defendant. 

We  extract  from  the  opinion  of  the  C!ourt 
of  Civil  Appeals  the  following  statement  of 
the  facts  of  the  case:  '^he  appellants  claim 
under  the  John  Bowyer  survey  of  1,238% 
acres,  which  was  surveyed  March  30,  1881, 
for  J.  W.  Lawrence,  by  virtue  of  duplicate 
certificate  No.  35/137  issued  January  24, 
1879,  in  lieu  of  certificate  No.  1,062,  issued 
by  the  board  of  land  comihissloners  of  Har- 
ris county  on  August  9,  1851,  to  John  M. 
Bowyer.  The  field  notes  of  the  survey  were 
filed  in  the  General  Land  Office  April  12, 
1881,  and  on  October  25th  of  that  year  were 
indorsed  as  being  in  conflict  with  the  John 
P.  Wilds  survey,  and  on  November  9,  1883, 
were  indorsed  corrected.  On  July  2,  1886, 
patent  was  issued  for  the  land  described  by 
the  field  notes  to  Levi  Ketchum  and  James 
D.  Rhea,  as  assignees  of  James  M.  Bowyer, 
which  was  recorded  in  Hardin  county,  where 
the  land  is  situated,  in  1897.  It  is  conceded 
by  the  appellee  that  appellants  connected 
themselves  by  a  complete  chain  of  title 
with  the  patentees.  The  appellee  claims  the 
John  P.  Wilds  unpatented  survey*  of  640 
acres,  which,  except  a  small  portion  in  con- 
flict with  the  Cochran  survey,  is  covered  by 
the  Bowyer  survey,  claimed  by  appellants. 
This  survey  was  made  on  April  30,  1856,  by 
virtue  of  the  land  certificate  hereinafter 
mentioned,  and  the  field  notes  thereof  filed 
in  the  General  Land  Office,  July  14,  1856. 
On  July  4,  1839,  the  board  of  land  commis- 
sioners of  Jefferson  county,  under  the  act  of 
January  4,  1838,  issued  to  John  P.  Wilds 
conditional  headright  certificate  No.  46,  for 
640  acres,  which  certificate  recites  all  the 
facts  entitling  him  to  it  under  the  law  and 
prerequisite  to  its  Issuance.  On  July  18, 
1836,  the  clerk  of  said  board  reported  to  the- 
General  Land  Office  a  list  of  certificates  is- 
sued by  It,  which  included  the  one  above 
mentioned.  The  board  of  commissioners  ap- 
pointed under  the  act  of  January  29,  1840 
(Laws  1840,  p.  139),  to  Inspect  the  records 
of  the  boards  of  land  commissioners  and  as- 
certain by  satisfactory  testimony  what  cer- 
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tlflcates  for  land  bad  been  Issued  by  the  re- 
gpectlve  boards  to  legal  claimants,  and  re- 
port to  the  Commissioners  of  the  General 
Land  Office  snch  certificates  as  they  tthould 
find  to  be  genuine  and  legal.  In  Its  report 
of  May  24,  1841,  pronounced  such  conditional 
certificate  genuine  and  legally  Issued.  On 
November  3,  1846,  the  board  of  land  com- 
missioners of  JeflTerson  county,  under  the 
act  of  January  15,  1841,  defining  the  mode 
by  which  the  holders  of  conditional  certifi- 
cates shall  establish  the  same,  issued  to  John 
P.  Wilds  his  certificate  No.  46  for  640  acres ; 
be  baying  established  his  right  thereto  in 
accordance  wltb  the  provisions  of  said  act, 
and  the  order  of  the  board  reciting  the  names 
of  the  witnesses,  the  date  and  number  of  his 
conditional  certificate,  and  its  class  and  num- 
ber of  acres.  The  640  acres  in  controversy 
were  surveyed  April  30,  1856,  by  A.  H.  Red- 
ding, surveyor  of  Jefferson  county,  which 
then  Included  what  is  now  Hardin  county. 
Tbe  field  notes  of  the  survey  recite  that  It 
was  made  by  virtue  of  headright  certificate 
No.  46,  and  they  were  recorded  In  the  sur- 
veyor's office  April  30,  1856,  and  were,  as  be- 
fore stated,  on  July  14, 1856,  with  map  there- 
to attached,  filed  in  the  General  Land  Office, 
and  on  March  27,  1886,  they  were.  In  snch 
office.  Indorsed  In  pencil  as  being  in  conflict 
with  the  Bowyer  survey.  The  evidence  tends 
to  show  that  a  certificate  was  filed  with  the 
field  notes;  but  whether  the  conditional  or 
unconditional  it  does  not  disclose  wltb  any 
degree  of  certainty.  It  has  not  been  in  the 
land  office  since  this  suit  was  filed,  and  no 
witness  who  testified  In  the  case  had  any 
recollection  of  ever  having  seen  it  there  on 
file.  The  questions  as  to  whether  it  was  filed, 
and,  if  it  was,  which  certificate,  were  not 
Bnbmltted  to  the  Jury,  because  deemed  by  the 
trial  court  of  no  Importance,  under  its  view 
of  the  case." 

It  was  not  disputed  that  the  plalntifiTs  had 
the  title  which  was  g^ranted  by  the  state  by 
virtue  of  the  location  of  the  John  M.  Bow- 
yer survey,  and  the  defendant,  Oustan  Gue- 
dry,  bad  the  title  which  was  acquired  by  the 
location  of  the  John  P.  Wilds  surrey.  The 
case  was  brought  to  this .  court  by  writ  of 
error  sued  out  by  the  plaintiffs  in  the  court 
below.  The  statute  of  August  30, 1856  (Laws 
1836,  p.  81,  c.  150),  prescribed  that  when  a 
survey  of  land  had  been  made  upon  a  con- 
ditional certificate,  and  the  field  notes  re- 
turned to  the  General  Land  Office,  the  uncon- 
ditional certificate  should  be  returned  and 
filed  in  the  land  office  on  or  before  the  1st 
day  of  August,  1857,  and,  upon  failure  to 
comply  with  that  requirement,  the  survey 
should  be  forfeited.  The  terms  of  that  stat- 
Qte  do  not  apply  to  the  present  case  because 
the  testimony  does  not  show  that  the  survey 
in  question  was  made  by  the  conditional  cer- 
tificate issued  to  J.  P.  Wilds.  It  is  at  least 
doubtful,  according  to  the  findings  of  the 
Court  of  Civil  Appeals,  whether  the  survey 
was  made  by  the  conditional  or  the  uncondi- 


tional certificate,  and,  in  such  state  of  facts, 
the  court  will  presume  that  it  was  made  by 
virtue  of  the  unconditional  certificate,  which 
would  sustain  the  rights  acquired  thereby. ' 
One  who  claims  the  benefit  of  such  forfeiture 
must  prove  the  facts  necessary  to  establish 
it.  The  constitutionality  of  the  law  of  1856 
becomes  immaterial  in  this  state  of  the  evi- 
dence. 

On  the  29th  day  of  November,  1871,  the 
Legislature  of  this  state  enacted  that:  "In 
all  locations  and  surveys  of  land  heretofore 
made  by  virtue  of  any  such  certificate,  as  is 
specified  in  the  first  section  of  this  act  and 
in  which  the  field  notes  have  been  returned 
to  the  General  Land  Office  and  the  certlfi- 
'cate  by  virtue  of  which  the  survey  was  made 
is  not  on  file  In  the  General  Land  Office,  nor 
has  been  withdrawn  for  location  of  unlo- 
cated  balance  as  is  provided  in  the  first  sec- 
tion of  this  act,  such  certificate  shall  be  re- 
turned to,  and  filed  in  the  General  Land 
Office  within  eight  months  from  the  passage 
of  this  act,  or  the  location  and  survey  made 
by  virtue  thereof,  shall  be  null  and  void." 
Laws  2d  Sees.  1871,  p.  45,  c.  67.  The  J.  P. 
Wilds  certificate,  being  a  headright,  was  em- 
bi'aced  in  the  terms  of  the  first  section  of 
that  act,  therefore  included  in  the  part  of 
the  second  section  copied  above.  At  the  date 
of  that  enactment  the  J.  P.  Wilds  certificate 
was  not  in  the  General  Land  Office,  neither 
was  it  returned  to  that  office  prior  to  the 
aeth  day  of  July.  1872.  It  follows  that  by 
the  unmlstalcable  language  of  the  law  the 
survey  made  under  that  certificate  became 
Void,  and  on  March  30,  1881,  the  land  was 
subject  to  location  and  appropriation  by  the 
certificate  of  John  M.  Bowyer,  then  located 
thereon,  unless  it  shall  appear  that  the  un- 
conditional certificate  was  at  some  time  prior 
to  July  29,  1872,  on  file  in  the  General  Land 
Office. 

The  honorable  Court  of  Civil  Appeals  laid 
down  these  propositions:  (1)  That  the  issu- 
ance of  the  certificate  to  J.  P.  Wilds  con- 
stituted a  contract  between  him  and  the 
state  under  which  he  was  entitled  to  appro- 
priate 640  acres  of  the  public  domain.  (2) 
That  the  location  and  survey  of  the  land  and 
return  of  the  field  notes  to  the  General  Land 
Office  under  that  certificate  constituted  a 
vested  right  in  the  owner  of  it.  to  that  survey 
of  land.  Upon  these  propositions  the  Court 
of  Civil  Appeals  based  its  conclusion  that 
the  act  of  November  29, 1871,  was  in  conflict 
with  article  1,  {  16,  of  the  Constitution  of 
the  state,  which  reads  as  follows:  "No  bill 
of  attainder,  ex  post  facto  law,  retroactive 
law,  or  any  law  Impairing  the  obligation  of 
contracts,  shall  be  made."  It  is  claimed  that 
the  law  is  retroactive  and  violated  the  obliga- 
tion of  the  contract  and  impaired  the  vested 
right  secured  by  the  location  and  survey. 
The  act  of  1871  here  in  question  did  not  in 
any  manner  Impair  the  rights  of  the  grantee 
to  the  certificate  issued  to  Wilds,  nor  did  it 
destroy  the  right  to  acquire  land  by  locat- 
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tng  It  0nl7  the  location  and  snrrey  are  made 
▼old.  After  the  forfeiture  of  the  survey,  the 
.  certificate  might  still  have  been  located  upon 
the  public  domain  of  the  state.  Therefore 
there  was  no  Impairment  of  the  terms  or  the 
legal  effect  of  the  contract  between  the  state 
and  the  citizen.  The  law  did  not  destroy  the 
right  acquired  by  the  location.  "In  all  such 
cases,  however,  the  Imperfect  right  Is  lost 
through  the  failure  of  the  person  who  claims, 
and  seeloa  to  assert  it,  to  do  what  he  knew 
he  must  do,  and  without  which  the  law 
promised  nothing.  That  the  law  may  be 
passed  after  the  imperfect  right  has  an  exist- 
ence does  not  malie  It  objectionable." 

It  is  true  that  a  survey  under  the  Wilds 
certificate  and  the  return  of  the  field  notes 
and  certificate  would  have  constituted  a  vest- 
ed right  in  that  land  to  the  extent  that  it 
secured'  to  the  owner  of  the  certificate  a  right 
to  perfect  his  imperfect  title  to  the  land  In 
the  manner  and  time  prescribed  by  law,  or 
that  should  thereafter  be  prescribed;  but  it 
did  not  invest  the  owner  with  the  title  to 
the  land  that  remained  in  the  state  until  the 
patoit  should  be  issued.  In  order  to  com- 
plete his  title  Wilds,  or  his  assignee,  was 
required  to  present  the  certificate  to  the  Com- 
missioner of  the  G«neral  Land  Ofilce  and  pro- 
cure a  patent  for  the  land.  The  location  and 
survey  could  not  have  been  perfected  into 
full  title  without  presenting  the  certificate 
to  the  Commissioner  of  the  General  Land 
Office  and  depositing  it  with  him.  It  would 
be  implied  that  the  certificate  upon  which  the 
patent  was  Issued  should  l>e  delivered  up  to 
the  state.  The  Legislature  had  the  authority 
to  prescribe  a  time  within  which  those  acts 
should  be  performed  and  to  declare  a  for- 
feiture of  the  survey  on  failure  of  the  owner 
to  comply  with  the  terms  expressed.  Snider 
V.  Methvln,  60  Tex.  499.  In  that  case  this 
court  said:  "That  the  Legislature  may  pre- 
scribe a  time  within  which  a  person  must 
perform  acts  necessary  to  the  vestlture  of 
title  to  land  is  certainly  true;  and  that,  in 
case  of  failure  to  comply  with  such  a  require- 
ment, imperfect  rights,  such  rights  as  could 
be  made  perfect  only  by  compliance,  may  be 
annulled  by  legislation  declaring  the  ut- 
most limit  of  time  which  shall  be  glveh  to 
perform  such  acts.  Instances  of  the  exercise 
of  such  i>ower  by  the  L^islature  are  seen 
in  those  acts  requiring  surveys  already  made 
to  be  returned  within  a  given  time  or  the  sur- 
veys to  become  null  and  void,  and  in  acts 
prescribing  the  period  within  which  land  cer- 
tificates of  the  various  classes  should  be 
presented  to  the  several  boards  and  tribunals 
created  to  determine  the  validity  and  gen- 
uineness of  such  claims." 

To  the  Instances  mentioned  by  the  court 
we  would  add  the  following:  In  1876  the 
Legislature  enacted  a  law  (Laws  1876,  p.  46, 
a  48,  §  4,  as  amended  by  Laws  1879,  p.  35. 
c.  35),  providing  that  in  case  the  records  of 


deeds  of  any  county  had  been,  or  should  be. 
destroyed  by  fire,  every  owner  of  land  whose 
deed  had  been  recorded  in  said  records 
should  have  four  years'  time  within  which  to 
re-record  the  Instrument,  and,  In  case  of  fail- 
ure to  do  so,  the  destroyed  record  should  no 
longer  constitute  notice  of  the  existence  of  the 
deed.  The  Supreme  Court  sustained  this 
law  as  being  valid.  O'Neal  v.  Pettus,  79  Tex. 
254,  14  S.  W.  1065.  On  the  5th  day  of  Fet>- 
ruary,  1840,  the  Congress  of  the  Republic 
of  Texas  passed  an  act  whereby  it  required 
that  all  of  a  certain  class  of  certificates 
which  had  been  previously  issued  should  be 
presented  to  a  board  of  commissioners  cre- 
ated by  that  act  within  a  given  time,  and 
that  the  person  claiming  to  own  such  certifi- 
cate should  be  required  to  establish  its  valid- 
ity, and  in  case  it  was  not  presented  or  not 
proved  to  be  genuine  the  right  under  sucb 
certificate  should  cease.  The  Supreme  Court 
of  the  state  held  that  law  to  be  constitution- 
al, although  It  did  In  fact  destroy  the  right 
claimed  to  have  been  acquired  by  reason  of 
the  issuance  of  the  certificate.  Hosner  v.  De 
Young,  1  Tex.  764.  In  the  year  1856  the  leg- 
islature passed  a  law  which  required  that 
each  owner  of  a  land  certificate  of  certain 
classes  theretofore  issued  should  present  his 
certificate  to  a  commissioner  to  be  appointed, 
and  by  proof  to  establish  its  validity  and  fail- 
ing to  do  so  the  certificate  should  cease  to  be 
of  any  force.  That  law  was  sustained  in  an 
opinion  delivered  by  Chief  Justice  Moore  in 
the  case  of  Durrett  v.  Crosby,  28  Tex.  688. 
Other  similar  laws  which  have  been  sustained 
might  be  cited;  but  we  deem  these  sufficient. 
We  are  of  opinion  that  the  Court  of  Civil 
Appeals  erred  in  holding  the  act  of  the  2irth 
01  November,  1871,  to  be  void,  and  for  such 
error  the  Judgment  in  this  case  must  be  re- 
versed, and  the  cause  remanded. 

In  remanding  the  cause  we  think  It  proper 
to  say  that,  the  state  having  Issued  a  patent 
upon  the  location  made  under  the  Bowyer 
certificate,  It  will  devolve  upon  the  defendant 
below  to  prove  that  the  unconditional  certifi- 
cate Issued  to  J.  P.  Wilds  was  located  and 
the  field  notes  and  certificate  returned  to  and 
deposited  In  the  General  Land  Office  at  some 
time  prior  to  the  29th  day  of  July,  1872. 
Such  proof  in  our  opinion  would  show  a  vest- 
ed right  which  would  be  superior  to  the  right 
upon  which  the  patent  was  Issued,  unless  the 
plaintiffs  shall  prove  that,  after  the  Wilds 
certificate  bad  been  deposited  in  the  land  of- 
fice, it  was  withdrawn  therefrom  by  the 
owner  of  the  certificate,  or  by  some  person 
authorized  by  him  to  do  so.  Snider  v.  Meth- 
vln, cited  above.  If  such  proof  should  be 
made  by  the  plaintiffs,  then  the  survey  made 
by  the  Wilds  certificate  must  be  held  to  have 
been  forfeited  under  the  act  of  Novemlier  29, 
1871,  and  plaintiffs  would  be  entitled  to  re- 
cover the  land  in  controversy. 

Reversed  and  remanded. 
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FRANKS  V.  STATE. 
(Cooit  of  Criminal  Appeals  of  Texas.    Oct.  27, 

CRimNAL  liAw  (8  1090*)— Appeal  — Ques- 
tions Reviewable. 

Wliere  accused  stated  in  his  motion  for  new 
trial  that  he  was  not  prepared  for  trial,  not  hav- 
ing been  able  to  procure  material  evidence,  be- 
cause he  liad  no  attorney  to  attend  to  his  case, 
and  that  bis  motion  for  a  continuance  when  the 
case  was  called  was  overruled,  but  there  was  no 
bill  of  exception  reserved  to' such  matters,  and 
nothing  in  the  record  verifying  such  statement, 
except  such  mention  in  the  motion  for  new  trial, 
the  qnestions  raised  would  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  t  1090.*] 

Appeal  from  Cclmlnal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

T.  O.  Franks  was  convicted  of  crime,  and 
appeals.     Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  record  Is  before 
08  wltbont  a  statement  of  facts  or  bills  6f 
exceptions. 

There  is  a  statement  in  the  motion  for 
new  trial  that  appellant  was  not  prepared 
for  trial,  not  having  been  able  to  procure 
material  evidence  on  account  of  having  no 
attorney  to  attend  to  his  case;  and  he  fur- 
ther states  that  he  made  a  motion  for  contin- 
uance when  the  case  was  called  for  trial, 
and  that  the  court  overruled  this,  and  he 
was  comi>e]led  to  go  to  trial  unprepared. 
There  Is  no  bill  of  exception  reserved  to  this 
matter,  and  there  is  nothing  in  the  record 
verifying  this  statement,  except  the  mention 
of  It  In  the  motion  for  new  trial.  As  the 
record  Is  presented,  we  are  unable  to  review 
these  questions. 

The  Judgment  will  therefore  be  affirmed; 
and  It  Is  so  ordered. 


Ex  parte  GTJLIiEDGB. 

(Court  of  Criminal  Appeals  of  Texas.     Oct.  27, 
1900.) 

AxiMALS  a  50*)— Stock-Law  Election— Va- 

UDITT— DeSCRIPTIOW. 

Under  Sayles'  Ann.  Civ.  St.  1S07.  art.  4980, 
providing  that  a  petition  for  a  stock-law  elec- 
tion from  the  freeholders  of  a  subdivision  of  a 
county  shall  properly  describe  such  subdivision 
and  the  boundaries  thereof,  a  stock-law  election 
is  invalid  where  the  petition,  the  order  of  com- 
missioners' court,  the  notices  of  election,  and  the 
proclamation  of  the  county  jurlge  ordering  an 
election  contained  no  particular  description  by 
metes  and  bounds  of  the  subdivision  in  which 
tbe  election  was  to  be  held. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  f§  149-151 ;   Dec.  Dig.  {  50.«] 

Habeas  corpus,  on  the  relation  of  J.  F. 
Gulledge,  to  secure  his  release  from  custody. 
Relator  discharged. 

•For  otiier 


Norman  &  Shook,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  and  C.  F.  Gibson, 
Co.  Atty.,  for  the  State. 

RAMSET,  J.  This  Is  an  original  applica- 
tion for  writ  of  habeas  corpus,  made  to  this 
court  in  term  time.  The  application  involv- 
es the  validity  of  the  stock-law  election  held 
in  Cherokee  county.  It  Is  averred  and  prov- 
en that  the  petition  upon  which  tbe  elec- 
tion was  held,  as  well  as  the  order  of  the 
commissioners'  court,  the  notices  of  election, 
and  the  proclamation  of  the  county  judge 
putting  same  in  effect  and  ordering  said  elec- 
tion, contained  no  particular  description  by 
metes  and  bounds  of  the  territory  in  which 
such  election  was  to  be  held,  and  in  fact  was 
thereafter  held,  other  than  as  Justice  pre- 
cinct No.  2,  Cherokee  county,  Tex.;  and  It 
is  therefore  averred  that  said  election,  by 
reason  of  the  failure  to  describe  particularly 
such  Justice  precinct  No.  2  by  metes  and 
bounds,  is  invalid. 

That  such  an  election  Is  Invalid  Is  too 
clear  for  discussion.  Article  4980  of  the 
Revised  Civil  Statutes  is  as  follows :  "Such 
petition  shall  set  forth  clearly  the  class  or 
classes  of  animals  enumerated  In  the  preced- 
ing articles  which  tbe  petitioners  desire  shall 
not  run  at  large  in  such  county  or  subdivi- 
sion, as  the  case  may  be;  and  if  the  peti- 
tion be  from  the  freeholders  of  a  subdivision 
of  any  county  such  subdivision  shall  be  par- 
ticularly described  and  the  lK>undarles  there- 
of designated."  Applicant's  position  has  been 
sustained  directly  both  by  the  decisions  of 
this  court  and  the  Supreme  Court  Cox  v. 
State  (Tex.  Cr.  App.)  88  S.  W.  812;  Rail- 
way Company  v.  Tolbert,  100  Tex.  483,  101 
S.  W.  206;  Railway  Company  v.  Tolbert 
(Tex.  Civ.  App.)  90  S.  W.  508.  In  this  con- 
nection It  should  be  stated  that  originally 
application  was  made  to  the  county 'Judge 
of  Cherokee  county,  who  Indorsed  on  such 
appllcntlon  a  statement  that  bis  own  Judg- 
ment wns  that  the  writ  should  be  granted, 
but  that,  in  view  of  the  importance,  not  only 
to  relator,  but  to  the  Inhabitants  of  tbe  ter- 
ritory to  be  affected  by  the  decision,  and  in- 
asmuch as  by  the  discharge  of  tbe  relator 
there  could  be  no  such  authoritative  deci- 
sion of  the  question,  as  was  to  be  desired,  it 
was  suggested  that  the  application  be  made 
to  us  In  the  first  Instance.  We  think  the 
authorities  above  cited  are  conclusive,  and 
that,  indeed,  the  matter  Is  settled  past  dis- 
cussion. 
Relator  Is  accordingly  ordered  discharged. 


HANKINS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 
1909.) 

1.   iNniCTMENT    AND    INFORMATION    (J  •173*)  — 

Variance— Name  of  Accused. 

An  indictment  for  selling  liquors  to  ".Tim 
W."  is  not  supported  by  proof  of  a  sale  to  "Will 

«e«  tame  topic  and  section  NUMBER  Id  Dec.  t  Am.  Digs.  1907  to  date,  *  Reporter  Indoiiu 


Digitized  by 


Google 


22 


122  SOUTHWESTEBN  BflPOBl'BB. 


(Tex. 


W.,"  in  the  absence  of  evidence  that  the  buyer 
is  al80  called  or  known  as  "Jim  W." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  539;  Dec  Dig. 
f  173.*] 

2.  Intoxicatino  Liquobs  (I  233*)— Pboseou- 
taoNB— Admissibilitt  of  Evidenck. 

Bvidence  that  the  proprietor  of  the  dmg 
store  where  the  alleged  sale  of  liquors  was  made 
had  employed  the  accused,  a  day  or  two  before, 
to  haul  away  empty  beer  and  whisky  bottles,  is 
inadmissible,  aa  not  tending  to  show  a  sale  by 
the  accused. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  233.*] 

Appeal  from  Johnson  County  Court;  J.  B. 
Haynes,  Judge. 

John  Hanklns  was  convicted '  of  violating 
the  local  option  law,  and  he  appeals.  Be- 
versed. 

Phillips  &  Bledsoe,  for  appellant  F.  J. 
McCord,  As8t  Atty.  Gen.,  for  the  State. 

BAMSEX,  J.  Appellant  was  convicted  In 
the  county  court  of  Jolinson  county,  Tex., 
on  the  18th  day  of  February  of  this  year, 
on  a  charge  of  selling  Intoxicating  liquors 
In  violation  of  the  local  option  law,  and  Ills 
punishment  assessed  at  a  fine  of  $50  and  im- 
prisonment in  the  county  Jail  for  40  days. 

1.  The  indictment  In  the  case  alleges  sale 
by  appellant  to  one  Jim  Washington.  The 
only  proof  in  the  record  as  to  the  sale  is  by 
one  Willis  or  Will  Washington.  The  state- 
ment of  facts  shows  the  following:  "Wil- 
lis Washington,  being  duly  sworn,  testified 
for  the  state  as  follows:  'My  name  is  Will 
Washington.  •  •  •  i  told  him  I  wanted 
to  get  some  whisky,  and  gave  him  75  cents. 
He  got  a  pint  bottle  of  whisky  and  gave  it 
to  me.' "  There  is  no  other  reference  to  the 
name  of  the  prosecuting  witness  in  the  rec- 
ord, except  at  one  time  he  was  referred  to 
as  Washington.  The  rule  is  elementary  that 
the  name  of  the  person  to  whom  the  alleged 
sale  was  made  shall  be  proven  to  be  the 
same  person  as  alleged  in  the  Indictment 
There  Is  no  evidence  in  the  record  that  this 
witness.  Will  or  Willis  Washington,  was 
ever  called  or  known  as  Jim  Washington. 
This  variance  was  fatal  to  a  conviction. 
Perry  v.  State,  4  Tex.  App.  566. 

2.  Again,  we  think  the  court  erred  In  ad- 
mitting in  evidence  the  testimony  of  Ward 
Boper  to  the  effect,  In  substance,  that  about 
a  day  or  two  before  the  alleged  sale  he  sent 
appellant  to  Ft  Worth  with  a  wagon  and 
team,  in  which  he  carried  a  load  of  empty 
bottles  to  sell,  and  among  these  bottles  were 
beer  bottles,  frosty  bottles,  whisky  bottles, 
medicine  bottles,  and  all  kinds  of  bottles. 
Boper,  it  should  be  stated,  was  the  proprie- 
tor of  the  drug  store  where  the  sale  was 
alleged  to  have  been  made.  This  testimony 
did  not  tend  to  show  a  sale  by  appellant,  and 
the  only  effect  of  same  would  -  probably 
be  to  prejudice  the  Jury  against  appellant 
and  perhaps  Impress  them  that  Boper  was 


engaged  in  an  unlawful  business,  and  in  this 
manner  injure  the  rights  of  appellant 

For  the  errors  pointed  out  the  Judgment 
is  reversed,  and  the  cause  Is  remanded. 


IfBXEB  v.  STATE). 
(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 

CBnaNAL  Law  ((  1182*)— Appeal-Aitirm- 

ANCE. 

Where  no  error  appears  in  a  record  con- 
taining no  statement  of  facts  or  bill  of  excep- 
tions, the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  3208-3214;   Dec.  Dig.  i  1182.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Bobert  B.  Seay,  Judge. 

Frank  A.  Meyer  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 

BBOOKS,  J.  This  appeal  is  prosecuted 
from  a  conviction  of  burglary,  had  in  the 
criminal  district  court  of  Dallas  county.  In 
which  Judgment  the  .punishment  of  appel- 
lant was  assessed  at  three  years'  confinement 
In  the  state  penitentiary.  The  record  con- 
tains neither  statement  of  facts  nor  bill  of 
exceptions. 

No  error  appearing,  under  the  rules  of  this 
court,  it  only  remains  for  us  to  affirm  the 
Judgment,  which  is  accordingly  done. 


DAVIS  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 

Cbimihai,  Law  (g  1182*)— Appeai  and  Ebbob 

— Affibuance. 

Where  no  error  appears  in  a  record  con- 
taining no  statement  of  facta  or  bill  of  excep- 
tions, the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S§  3203-3214;   Dec.  Dig.  §  1182.*] 

Appeal  from  District  Court,  Hunt  Ck>unty; 
B.  L.  Porter,  Judge. 

Johnnie  Davis  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 

BBOOKS,  J.  Appellant  was  convicted  in 
the  district  court  of  Hunt  county  on  a  charge 
of  burglary,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  reformatory. 

The  record  Is  before  us  without  a  statem^it 
of  facts  or  bill  of  exceptions.  The  indict- 
ment Is  in  the  usual  form,  and  the  charge  of 
the  court  is  a  correct  and  proper  presenta- 
tion of  the  law  applicable  to  the  facts  of  tbd 
case. 

No  error  appearing,  the  Judgmoit  is  In  all 
things  affirraed. 


*For  otbsr  cues  see  lame  topic  and  lectlon  NUMBER  In  Dec.  4s  Am.  Digs.  UOT  to  date,  ft  Reporter  ladezaa 


Digitized  by 


Google 


Tex^ 


OEE  T.  STATE. 


23 


BRANDT  V.  9TATH. 

<Conrt  of  Criminal  Appeals  of  Texas.    Oct.  27, 
1909.) 

1.  GBiinNAi,  Law  (|  1090*)— Bill  of.Bxckp- 
T10W8— Conduct  or  Jubobs. 

That  a  jury  in  a  criminal  case  received  tes- 
timony and  evidence  and  wrong  information  as 
to  the  evidence  in  the  case  from  one  of  their 
members  cannot  be  reviewed,  in  the  absence  of 
bill  of  exceptions  evidencing  all  the  facts. 

[Ed.  Note. — For  other  cases,  see  Crin}inal  Law, 
Cent.  Dig.  {  2821 ;  Dec  Dig.  t  1000.*] 

2.  Cbiuinal  Law  (g  1159*)  —  Review  —  Evi- 
dence—Appboval  OF  Vebdict. 

Where  a  verdict  convicting  defendant  has 
been  approved  by  the  trial  court,  and  the  evi- 
dence, if  believed,  justifies  the  conviction,  it  will 
not  be  disturbed. 

[BH.  Mote.— For  other  cases,  see  Criminal  Law, 
Cent  Dig,  iS  3074-3083 ;   Dec.  Dig.  i  1159.*] 

Appeal  from  District  Court,  Ft  Bend  Coun- 
ty; Wells  Thompson,  Judge. 

Lndua  Brandt  was  convicted  of  assault 
with  Intent  to  rape,  and  he  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

KAMSElf,  3.  Appellant  prosecutes  this 
appeal  from  a  Judgment  had  In  the  district 
court  of  Ft  Bend  county  on  April  26,  1909, 
convicting  him  of  the  offense  of  assault  with 
intent  to  rape,  and  assessing  his  punishment 
at  confinement  In  the  penitentiary  for  a  peri- 
od of  two  years. 

Appellant's  motion  for  a  new  trial  raises 
three  questions:  First,  that  the  Jury  receiv- 
ed testimony  and  evidence  against  defendant 
from  one  of  their  own  members  which  was 
not  Introduced  before  the  court,  and  wblcb 
was  to  the  effect  that  appellant  had  served  a 
term  of  years  In  the  state  penitentiary,  which 
had  a  detrimental  effect  on  his  cause;  and, 
again,  that  one  of  the  Jurymen,  being  in 
doubt  as  to  the  testimony  of  one  of  the  wit- 
nesses, was  informed  by  tbe  other  members 
that  a  certain  matter  occurred  at  a  different 
time  from  the  date  and  time  in  fact  such 
event  bapi)ened,  and  that  the  Juryman,  there- 
fore, on  such  erroneous  Information,  changed 
his  mind,  and  accordingly  his  verdict,  to 
the  detriment  of  appellant.  The  last  conten- 
tion is  that  the  verdict  is  contrary  to  the 
law  and  tbe  evidence. 

There  is  n«  bill  of  exceptions  In  the  record, 
nor  is  tbe  charge. of  tbe  court  complained 
of  in  tbe  motion.  It  is  manifest,  under  tbe 
well-settled  rules  governing  this  tribunal,  that 
the  first  two  matters  mentioned  above  can- 
not, in  tbe  absence  of  bill  of  exceptions  evi- 
dencing all  the  facts  there  stated,  be  con- 
sidered by  us.  Tbe  evidence  in  tbe  case  is 
far  from  satisfactory,  though  the  prosecuting 
witness  testifies  to  an  assault  by  such  means 
and  force  and  under  such  circumstances  as, 
Jf  believed,  to  Justify  the  Jury  in  conclud- 
ing that  appellant  was  guilty.     This  ver- 


dict has  received  the  sanction  and  approval 
of  the  learned  trial  court,  and  we  feel  that 
we  ought  not,  as  here  presented,  to  interfere. 
Finding  no  error  in  the  proceedings  of  tbe 
court  below,  tbe  Judgment  is  hereby  in  all 
things   affirmed. 


GEE  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 

1909.) 

1.  Cbtminal  Law  (|  596*)  —  CoNTiNtJANCE  — 
Gbounds— Absent  Witnesses— Ikpeacuinq 
Testimony. 

A  continuance  for  absent  testimony  is  prop- 
erly refused,  where  such  testimony  could  only 
be  used  to  impeach  a  state's  witness,  who  is  to 
testify  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S§  1328-1330;   Dec.  Dig.  {  596.*] 

2.  Intoxicating  Liquobs  (8  236*)  — Unlaw- 
ful Sales— Pboseoution — Sufficiency  of 
(Evidence. 

Testimony  of  the  state's  witness  that  he 
gave  accused  25  cents  to  get  him  some  whisky, 
and  that  accused  shortly  afterwards  gave  him  a 
drink  of  whisky,  was  sufficient  to  justify  a  con- 
viction for  violating  the  local  option  law. 

[£]d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  236.*] 

Appeal  from  Montague  County  Court;  A. 
W.  Ritchie,  Judge. 

J.  D.  Gee  was  convicted  of  violating  the  lo- 
cal option  law,  and  api)eal8.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law.  When 
the  case  was  called  for  trial,  appellant  mov- 
ed to  continue  the  .case  on  account  of  tbe  ab- 
sence of  Mark  and  Ophelia  Black.  By  these 
witnesses  he  expected  to  prove  that  the 
state's  witness  and  alleged  purchaser,  Win- 
niger,  on  or  about  the  25tb  of  February-. 
1909,  while  at  tbe  bouse  of  said  witnesses 
Black,  stated  to  them  that  bis  (witness')  fa- 
ther had  given  or  offered  to  give  said  witness 
a  horse,  bridle,  and  saddle  if  be  would  testi- 
fy against  this  defendant  in  this  case.  This 
evidence  was  sought  to  Impeach  the  credibil- 
ity of  the  state's  witness,  Wlnnlger.  Tbe 
court  did  not  err  in  overruling  this  applica- 
tion. Where  tbe  absent  testimony  could  on- 
ly be  used  for  the  purpose  of  impeaching  a 
state's  witness,  who  is  to  testify  In  the  case, 
tbe  continuance  should  be  refused.  Garrett 
V.  State,  37  Tex.  Cr.  B.  198,  38  S.  W.  1017, 
39  S.  W.  108;  Rodgers  v.  State,  36  Tex.  Cr. 
R.  663,  88  S.  W.  184.  In  Butts  v.  State,  35 
Tex.  Cr.  R.  364,'  33  S.  W.  866,  It  was  held 
that  a  continuance  should  not  be  granted  to 
obtain  evidence  that  Is  only  impeaching. 
See,  also,  Franklin  v.  State,  34  Tex.  Cr.  B. 
203,  29  S.  W.  1088 ;  Bolton  v.  State  (Tex.  Cr. 
App.)  43  S.  W.  1010. 

Tbe  only  other  question  suggested  for  con- 
sideration Is  tbe  alleged  insufficiency  of  the 
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evidence.  The  evidence  of  the  state's  wit- 
ness was  SQfflclent  to  Justify  the  verdict  of 
the  Jnry.  He  testified  he  gave  appellant  25 
cents  to  get  him  some  whisky,  and  that  ap- 
pellant shortly  afterwards  gave  him  a  drink 
of  whisky. 

There  being  no  error  in  the  record  requir- 
ing a  reversal,  the  Judgment  Is  affirmed. 


C»UCH  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 

reoo.) 

Bail  (|  77*)— Fobfeitube— Pbocesb— Sebvict 

or  Citation— Sdfficikncy. 

Under  Code  Cr.  Proc.  1895,  art.  480,  enti- 
tling sureties  on  a  bail  bond  to  notice  of  for- 
feiture proceedings  by  service  of  citation  the 
lenj;th  of  time  and  in  the  manner  required  in 
civil  actions,  and  requiring  tiie  officer  executing 
the  citation  to  make  the  return  as  provided  for 
return  of  citation  In  civil  actions,  a  return  of 
service  and  citation  reading,  "Came  to  hand  22d 
day  of  August,  1908,  and  executed  on  *  *  * 
C.  22d  day  of  August,  1908,  In  B.  county."  was 
not  sufficient  to  sustain  a  default  judgment 
against  a  surety  on  a  bail  bond. 

[Ei.  Note.— For  other  cases,  see  Bail,  Cenb 
Dig.  {  337;  Dec  Dig.  f  77.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfleld,  Judge. 

Proceeding  by  the  State  against  3.  C. 
Couch.  From  a  Judgment  for  the  State, 
by  default,  defendant  appeals.  Beversed 
and  remanded. 

Scott  &  Foster,  for  appellant  F.  J.  Mc- 
Oord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  appeal  Is  from  a 
forfeiture  of  a  ball  bond.  The  Judgment 
was  taken  by  default. 

It  is  contended  that  the  service  and  ex- 
ecution thereof,  as  shown  by  the '  officer's 
return,  Is  not  sufficient  The  return  as  to 
the  service  and  execution  of  the  papers,  no- 
tice, etc.,  Is  as  follows:  "Came  to  hand  22d 
day  of  August,  1908,  and  executed  on  J.  C. 
Couch  22d  day  of  August,  1908,  In  Brown- 
wood,  Tex.,  and  executed  on  C.  H.  Benney 
Sept  1,  1908,  In  Brownwood,  Tex." — signed 
by  the  sheriff,  by  a  deputy.  Under  all  the 
authorities,  this  service  is  not  sufficient.  Ar- 
ticle 480,  Code  Cr.  Proc.  1895,  provides  as 
follows:  "Sureties  shall  be  entitled  to  notice 
by  service  of  citation,  the  length  of  time 
and  In  the  manner  required  In  civil  actions, 
and  the  officer  executing  the  citation  shall 
return  the  same  In  the  manner  provided  for 
the  return  of  citations  In  civil  actions."  In 
proceedings  upon  forfeited  ball  bonds  and 
recognizances,  the  sureties  are  entitled  to 
notice,  by  service  of  citation,  for  the  length 
of  time  and  In  the  manner  required  in  civil 
actions.  Mlddlelon  v.  State,  11  Tex.  255. 
For  collation  of  authorities  generally,  see 
White's  Ann.  Code  Cr.  Proc.  S  430;  Batt's 
Ann.  Civ.  St  art  1225,  and  citations  In 
notes;    Fulton   v.   State,   14  Tex.  App.  32; 


Bntberford  et  al.  t.  Davenport  et  aL  (Tex. 
App.)  16  S.  W.  110;  Bnssell  et  al.  ▼.  Butler 
et  al.  (Tex.  Civ.  App.)  71  S.  W.  896. 

The  Judgment  by  default  under  the  serv- 
ice and  execution  of  the  process  is  not  suf- 
ficient to  sustain  the  Judgment  by  default 
under  the  authorities  cited. 

The  Judgment  is  reversed  and  remanded. 


MAETIN  V.  STATEw 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 

1.  iRTOXiCATiNa  Liquors  (S  239*)— IixeoaXi 
Sales— Evidence— Issues. 

Where  accused,  on  a  trial  for  selling  Intox- 
icating liquors  on  election  day,  admitted  the 
sale  of  six  bottles  of  liquor  to  prosecutor,  who 
testified  that  five  bottles  intoxicated  him,  and 
testified  that  the  liquor  was  warranted  to  be 
nonintozicating,  that  be  bad  seen  people  drink 
as  many  as  half  a  dozen  bottles  many  times  and 
that  it  never  intoxicated,  and  that  ue  had  told 
the  wholesale  men  that  he  wanted  nothing  that 
could  not  be  legally  sold  In  local  option  terri- 
tory, the  evidence  raised  the  Issue  of  nouest  mis- 
take of  fact;  and  the  court,  on  req[uest,  must 
submit  the  issue. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  g  239.*] 

2.  INTOXICATINO    LlQUOBS    (|    231*)- ILLEOAC 

Sales— Evidence— Admissibilitt. 

Where,  on  a  trial  for  selling  intoxicating 
liquor  on  election  day,  prosecutor  testified  to 
the  purchase  of  six  bottles  of  liquor,  and  that 
five  bottles  made  him  intoxicated,  and  accused 
testified  that  the  liquor  was  nonintoxicating,  it 
was  error  to  exclude  the  testimony  of  a  witness 
that  he  had  drunk  as  many  as  six  or  eight  bot- 
tles a  day  many  times,  and  that  it  was  nonin- 
toxicating. 

[Ekl.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  291 ;  Dec.  Dig.  {  231.*] 

Appeal  from  Montague  County  Court;  A. 
W.  Eltchle,  Judge. 

Wes  Martin  was  convicted  of  selling  in- 
toxicating liquor  on  election  day,  and  he  ap- 
peals.   Beversed  and  remanded. 

F.  3.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


BAMSET,  3.  The  appeal  in  this  case  Is 
prosecuted  from  a  conviction  had  In  the 
county  court  of  Montague  county  for  seUIng 
intoxicating  liquors  on  election  day. 

The  only  Issue  made  in  the  case  was  In 
respect  to  the  Intoxicating  quality  of  the 
liquor  sold.  The  sale  was  admitted.  W.  G. 
Bralley,  sheriff  of  the  county,  testified  that 
on  the  12th  day  of  December,  1908,  he 
bought  six  bottles  of  liquor,  which  appellant 
told  him  at  the  time  was  frosty;  that  he 
took  them  home,  and  the  next  morning 
drank  five  bottles  of  them;  and  that  they 
Intoxicated  him  so  that  he  could  hardly 
walk.  Appellant  testified  that  he  sold  the 
six  bottles  to  Mr.  Bralley,  as  stated  by  him; 
that  the  liquor  was  straight  frosty,  and  war- 
ranted to  be  honlntoxlcatlng;   that  he  had 
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seen  people  drink  as  many  as  a  half  dozen 
bottles  many  tlmea,  and  that  It  never  In- 
toxicated him  or  any  one  else;  that  he  had 
told  the  wholesale  men  be  wanted  nothing 
that  could  not  legally  be  sold  in  local  option 
territory. 

1.  In  this  state  of  the  record,  appellant 
requested  the  court  to  charge  the  Jury  as 
follows:  "You  are  further  Instructed  that 
if  a  person,  laboring  under  a  mistake  as  to 
a  particular  fact,  shall  do  an  act  which 
TTould  otherwise  be  criminal,  he  is  guilty  of 
no  offense,  unless  he  was  guilty  of  a  degree 
of  carelessness  or  negligence  which  the 
law  r^ards  as  criminal;  and  In  this  case,  If 
yon  believe  from  the  evidence  that  the  de- 
fendant In  this  case  was  mistaken  as  to  the 
diaracter  of  the  goods  be  so  sold,  if  he 
(Old  any  as  alleged,  and  that  he  believed, 
uid  had  reasons  to  believe,  that  the  same 
was  not  intoxicating,  then  in  that  event  you 
will  acquit  the  defendant"  While  the  evi- 
dence is  slight  on  the  issue  of  honest  mis- 
take of  fact,  nevertheless  it  was  sufiScient 
to  raise  the  issue,  and  under  the  authority 
Of  numerous  cases  of  this  court  this  issue 
should  have  been  submitted.  We  do  not  de- 
(ire  to  be  understood  as  holding  that  the 
requested  charge  was  in  every  respect  ac- 
corate  as  applied  to  the  facts  in  evidence; 
Irat  it  was  undoubtedly  sufficient  to  have 
called  the  attention  of  the  court  to  the 
matter,  and.  In  substance,  at  least,  should 
have  been  given.  See  Walker  v.  State,  50 
Tex.  Cr.  R.  496,  98  S.  W.  848;  Patrick  v. 
State,  45  Tex.  Or.  R.  687.  78  S.  W.  947; 
Mayne  v.  State,  48  Tex.  Cr.  B.  93,  86  S.  W. 
329;  Uloth  v.  State,  48  Tex.  Cr.  R.  295,  87 
8.  W.  822;  McRoberts  v.  State,  49  Tex.  Cr. 
B.  288,  92  S.  W.  804. 

2.  Again,  there  was  error  in  the  action  of 
the  conrt  in  excluding  the  testimony  of  J. 
T.  Stalllngs,  offered  by  appellant.  Stallings, 
the  bill  shows,  was  Justice  of  the  peace  of 
Bowie  precinct,  In  Montague  county,  and 
bad  been  for  some  ten  years.  He  testlfled 
that  he  was  acquainted  with  appellant's 
place  of  business,  and  had  drank  a  great 
deal  of  the  frosty  through  the  past  summer 
and  up  to  the  time  his  place  closed.  There- 
upon he  was  asked  how  much  he  had  ever 
drank,  and  whether  or  not  It' was  Intoxica- 
tfaig.  To  this  question,  and  the  answer 
sought  to  be  elicited  thereby,  counsel  for  the 
state  objected,  and  the  court  sustained  the 
Objection,  and  refused  to  let  the  answer  go 
to  the  Jury.  The  witness  would  have  an- 
swered, as  the  bill  recites,  that  he  had  drank 
as  many  as  six  or  eight  bottles  a  day  many 
times,  and  that  it  was  nonlntoxlcatlng.  It 
seems  too  clear  for  discussion,  as  the  matter 
Is  presented,  that  this  testimony  was  ad- 
missible, and  on  another  ttlal  shoi)ld  be  re- 
ceived. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  is  remanded. 


RANKIN  v.  STATU.  . 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 
1909.) 

Cbiminal  Law  (J  699*)— Contiwuancb— Sub- 

PBISE. 

In  a  prosecution  for  violating  the  local 
option  law,  after  the  state's  witness  had  testi- 
fied to  buying  whisky  from  accused  in  the  pres- 
ence of  two  others,  which  accused  denied,  ac- 
cused applied  for  a  continuance  on  the  grounds 
of  surprise.  The  application  stated  that  the  per^ 
sons  claimed  to  have  been  present  at  the  sale 
would  testify  to  the  contrary,  and  their  affida- 
vits attached  denied  that  they  were  present,  or 
that  they  ever  saw  accused  sell  whislcy  to  any 
one.  Beld,  that  the  application  for  continuance 
should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1338,  1334;  Dec.  Dig.  | 
599.*] 

Appeal  from  Montague  County  Court;  A. 
W.  Ritchie,  Judge. 

Dan  Rankin  was  convicted  of  violating  the 
local  option  lavir,  and  he  appeals.  Reversed 
and  remanded. 

Albert  S.  Phelps,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law.  The 
state's  witness  Ward  testlfled  that  he  was  in 
Sunset  on  the  26th  of  December,  1908,  and 
was  in  George  Powell's  light  plant  and  Jack 
Rankin  and  Bob  Davis  were  both  present 
while  he  was  there;  that  appellant  gave  him 
a  bottle  of  whisky;  that  he  gave  somebody 
$1.25  for  it,  but  did  not  remember  whether 
be  gave  it  to  appellant  or  his  brother,  Jack 
Rankin,  but  he  thought  he  gave  it  to  appel- 
lant; that  he  had  been  drinking  that  day, 
and  was  drunk  at  the  time.  Dan  Rankin  tes- 
tlfled that  it  is  untrue  that  he  ever  met 
Ward  in  George  Powell's  light  plant,  and 
that  It  was  untrue  that  he  ever  sold  him  a 
bottle  of  whisky  at  any,  time.  The  parties 
went  to  trial,  and,  when  this  state  of  case 
developed,  appellant's  counsel  asked  the  court 
to  permit  hlin  to  withdraw  his  announce- 
ment of  ready  for  trial  on  account  of  the 
absence  of  two  witnesses.  Jack  Rankin  and 
Bob  Davis;  that  he  was  surprised  at  this 
testimony,  and  wa^  unaware  of  what  the 
witness  Ward  would  testify  as  to  the  pur- 
chase— the  time  and  place ;  that  he  had  gone 
to  Ward,  and  tried  to  ascertain  what  his  tes- 
timony would  be,  to  the  end  that  he  might 
prepare  his  case  for  trial.  Ward  denied  that 
appellant  had  gone  to  him  and  asked  him 
about  the  matter.  Application  tor  contin- 
uance or  postponement  was  made,  in  which 
appellant  states  that  he  could  prove  by  these 
two  witnesses  that  they  were  not  present  at 
the  time  and  on  the  occasion,  and  that  no 
such  transaction  occurred.  We  are  not  stat- 
ing the  details  of  the  application.  The  appli- 
cation was  overruled  and  appellant  convicted. 

As  a  part  of  the  motion  for  new  trial,  the 
affidavits  of  Davis  and  Jack  Rankin  are  at- 
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tached  to  It  as  exbl'blts.  In  these  affidavita 
they  swear  most  positively  tbey  were  not 
present  In  the  town  of  Sunset,  In  George 
Powell's  light  plant,  and  saw  Dan  Rankin 
or  anybody  else  deliver  to  said  witness  a 
bottle  of  whisky,  or  brandy,  or  any  other 
kind  of  a  bottle;  nor  did  they  see,  Ward  de- 
liver to  Rankin  or  anybody  else  a  dollar,  or 
any  other  sum  of  money.  They  further  state 
that  no  such  circumstance  occurred  on  De- 
cember 25,  190S,  or  at  any  other  time,  and  it 
ia  not  true  that  tbey  were  ever  ia  George 
Powell's  light  plant  at  said  time,  or  any  oth- 
er time,  when  Ward  and  Dan  Rankin  were 
present  We  are  of  opinion  that  under  the 
circumstances  of  this  case  this  application 
should  have  been  granted.  McNamee  v. 
State  (Tex.  Or.  App.)  87  S.  W.  96;  Sessions  v. 
State  (Tex.  Cr.  App.)  98  a  W.  243;  Black- 
bum  V.  State,  48  Tex.  Cr.  R.  286,  87  S.  W. 
692;  GUford  v.  State  (Tex.  Cr.  App.)  78  S. 
W.  692;  Cravens  v.  State  (Tex.  Cr.  App.)  103 
S.  W.  921;  Casey  v.  State,  51  Tex.  Cr.  R. 
433,  102  S.  W.  725;  McKlnney  v.  State,  41 
Tex.  Cr.  R,  413,  55  S.  W.  337. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded. 


FLOURNOT  V.  STATE. 

(Ourt  of  Criminal  Appeals  of  Texas.    Oct  27, 
1909.) 

1.  Cbiminal  Law  (SS  778,  789*)— TbiaI/-In- 

STSnCnONB— PbESUUPIIOR    or    iNNOCEItOB— 

Reasonable  Doubt. 

A  charge  that  defendant  is  presumed  to  be 
innocent  till  his  euilt  is  established  by  legal  ev- 
idence, and  that  In  case  the  jury  have  a  reason- 
able doubt  as  to  guilt  they  must  ac9uit,  correctly 
instructs  as  to  the  presumption  of  mnocence  and 
reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S$  1846-1849,  1904-1922;  Dec. 
Dig.  §S  778,  789.*] 

2.  Cbihiwai,  Law   (18  1056,  1064*)— Review 
ON  Appeai,— Questions  Not  Raised  Below. 

Criticisms  of  a  charge  made  in  the  brief  on 
appeal  cannot  be  considered,  when  not  mention- 
ed on  the  motion  for  new  trial  nor  presented  by 
exceptions  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i§  2668,  2670,  2683 ;  Dec.  Dig. 
fS  1056,  1064.*] 

Appeal  from  District  Court  Smith  Coun- 
ty;  R.  W.  Simpson,  Judge. 

Major  Flournoy  was  convicted  of  theft, 
and  he  appeals.    Affirmed. 

W.  F.  Boy«tte,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  3.  Appellant  was  convict- 
ed of  hog  theft.  The  record  is  without  bUls 
of  exceptions  or  statement  of  the  facts. 

The  motion  for  new  trial  criticises  the 
charge' given  by  the  court  The  charge,  we 
think,  is  a  sufficient  presentation  of  the  law 
on  the  general  propositions  in  regard  to  theft 
of  hogs.  The  following  charge  given  by  the 
court  is  urged  as  error:    "The  defendant  is 


presumed  to  be  Innocent  tmtll  his  gnllt  Is 
established  by  legal  evidence,  and  in  case 
you  have  a  reasonable  doubt  as  to  his  guilt 
you  must  acquit"  The  objection  is  thus 
stated:  The  court  should  have  charged: 
"The  defendant  is  presumed  to  be  innocent 
until  his  guilt  is  established  by  legal  evi- 
dence beyond  a  reasonable  doubt"  This 
criticism  is  rather  hypercritical.  The  charge 
given,  we  think,  does  instruct  the  jury  as  to 
the  presumption  of  innocence  and  reasonable 
doubt  In  addition  to  this,  the  court  sub- 
mitted the  issues  to  the  Jury,  informing 
them  that  before  they  could  convict  the  evi- 
dence in  the  case  must  show  beyond  a  rea- 
sonable doubt  that  appellant  was  guilty. 

There  are  some  other  criticisms  of  the 
charge  in  the  brief  which  are  not  mentioned 
in  the  motion  for  new  trial,  nor  were  excep- 
tions taken  to  these  matters  on  the  trial. 
As  these  matters  are  presented,  they  cannot 
be  considered. 

There  being  no  error  In  the  record,  the 
judgment  is  ordered  to  be  affirmed. 


WALTERS  V.  8TATBJ. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 

19O90 
CiBiKiNAi.  Law  ({  1090*)— Appeal— Rboobd. 

Where  the  indictment  is  valid,  and  there 
is  neither  bill  of  exceptions,  statement  of  facts, 
nor  motion  for  new  trial,  the  judgment  will  be 
affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2789,  2803-2827,  2927,  2928, 
2948-3204;    Dec  Dig.  i  109O.»] 

Appeal  from  Crimbial  District  Court  Dal- 
las County ;  Robert  B.  Seay,  Judge. 

Will  Walters  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  This  appeal  is  prosecuted 
from  a  conviction  of  burglary,  had  in  the 
criminal  district  court  of  Dallas  county  on 
June  30,  1909,  wherein  appellant  was  con- 
victed of  said  offense,  and  his  punishment 
assessed  at  two  years'  confinement  in  the 
penitentiary. 

As  the  record  comes  to  us,  there  is  neither 
bill  of  exception,  statement  of  facts,  nor  mo- 
tion for  a  new  trial.  ,  The  Indictment  is  val- 
id. In  this  state  of  the  record,  it  follows,  of 
necessity,  there  is  no  question  which  we  con 
review,  and  the  judgment  of  conviction  ia 
therefore  affirmed. 


McCLBART  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27. 
1909.) 

1.  (3BIMINAL   Law    (§§    763,    764»)— Instbuc- 
TioNs— Weight  or  Evidence. 

An   instruction    declaring   that   there    was 
evidence  before  the  jury  "tending"  to  impeach 
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witness,  vhlch  eoold  be  considered,  if  at  all,  for  I 
impeachment  purposes  only,  was  erroneous,  as 
on  the  weight  of  eridence. 

(Ejd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1731-1748;  Dec.  Dig.  U 
763,  764.*] 

2.  BoiaoiDB  (J  300*)— TbiaI/— iNSTBDcnoNs. 

An  instruction  that  defendant  had  the  right, 
on  a  i>eaceable  mission,  to  seek  out  decedent  and 
ask  him  to  retract  insulting  language,  and  to 
arm  himself  for  his  necessarr  self-defense  if  he 
apprehended  danger  at  the  tune  he  sought  such 
a^logy,  and  that  if  defendant,  on  a  peaceable 
mission,  sought  out  decedent  and  asked  him  to 
apologize,  and  decedent  refused  to  do  so,  and 
it  reasonably  appeared  to  defendant  that  he 
was  in  danger  of  death  or  serious  bodily  harm, 
and  acting  thereunder  he  shot  decedent,  to  ac- 
quit, placed  an  improper  limitation  on  defend- 
ant's rights  by  the  words  "on  a  peaceable  mis- 
sion." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  614-632;    Dec.  Dig.  I  300.*] 

Ramsey,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Falls  County; 
Richard  I.  Munroe,  Judge. 

Nat  McCleary  was  convicted  of  an  un- 
lawful tiomldde,  and  he  appeals.  Reversed 
and  remanded. 

Nat  Lewellyn  and  Splvey,  Bartlett  &  Car- 
ter, for  appellant  F.  J.  McCord,  Asst  Atty. 
Gen.,  and  Tom  Connally,  Co.  Atty.,  for  tbe 
SUte. 

RAMSST,  3.  Appellant  was  convicted  in 
the  district  court  of  Falls  county  on  the  24th 
day  of  February,  1909,  and  his  punishment 
assessed  at  two  years'  confinement  In  the 
penitentiary.  .From  such  Judgment  of  convic- 
tion he  appeals  to  this  court,  and  asks  that 
same  be  reversed  for  many  reasons. 

The  facts  in  evidence  showed  'that  appel- 
lant, who  was  a  young  white  boy  about  19 
years  old,  on  or  about  the  25th  day  of  Oc- 
tober, 1908,  in  the  village  of  Durango,  in 
Kails  county,  shot  and  killed  John  Shaderick. 
Shaderick  was  a  negro  man  some  35  years 
of  age.  Appellant  established  a  good  reputa- 
tion in  the  community  where  he  was  raised 
as  a  peaceable,  quiet,  inoffensive  man.  The 
testimony  of  the  appellant  tended  to  estab- 
lish the  fact  that  the  deceased  was  a  dan- 
gerous and  quarrelsome  man,  though  this  was 
contested  by  the  state,  which  introduced  some 
evidence  to  the  eCTect  that  his  reputation  was 
good  as  a  peaceable,  quiet,  and  an  inoffensive 
citizen.  The  evidence  showed  that  on  the 
day  of  the  homicide  appellant  with  Bonner 
Peevy,  E.  a  Stuart  and  Dallas  Stuart,  left 
tbe  town  of  Lott  In  a  buggy,  and  some  dis- 
tance from  this  town,  on  the  way  to  Durango, 
they  iMtssed  Will  Reed,  who  was  In  a  wagon, 
in  which  was  also  the  deceased  and  another 
negro.  Soon  after  passing  the  wagon  con- 
taining Reed  and  the  negroes,  appellant  and 
one  of  his  companions  went  back  to  the 
wagon  to  get  some  whisky.  The  occasion  of 
their  going  back  and  wliat  occurred  Is  dis- 


puted In  the  testimony;  bat  it  Is  conceded 
that  there  was  some  rough  language  used 
between  the  appellant  and  deceased.  Ap- 
pellant's witnesses  testified  that  deceased 
called  him  a  son  of  a  bitch  and  attempted  to 
strike  him  with  his  Imlfe.  This  was  prol)- 
ably  between  4  and  5  o'clodt  in  the  after- 
noon. The  partieb  named  above  continued 
their  Journey  to  Durango,  where  appellant 
obtained  a  gun  and  made  Inquiry  for  some 
large  shot  saying  that  he  wanted  to  kill 
some  ducks.  Some  of  the  witnesses  testify 
that  appellant  walked  with  the  deceased, 
Shaderick,  and  another  negro,  from  near  a 
man  named  James'  place  down  to  where  the 
stores  were  situated  in  the  village  of  Du- 
rango. Deceased  was  shot  three  times.  One 
shot  was  over  the  eyebrows,  another  on  the 
cheek,  and  the  third  near  the  temple. 

Appellant,  by  his  testimony,  If  believed, 
makes  a  case  of  self-defense.  He  explains 
his  possession  of  the  gim  with  the  statement 
that  he  intended  to  see  Shaderick  and  de- 
mand an  apology,  and  apprehended  that,  as 
a  result  of  his  mission,  deceased  might  as- 
sault him,  and  for  bis  protection,  and  not 
for  any  other  purpose,  he  had  provided  him- 
self with  a  gun;  that  later  on  he  felt  that 
if  he  exhibited  the  gun,  the  negro  might 
think  he  was  looking  for  trouble,  and  for 
this  reason  provided  himself  with  a  pistol, 
and  with  this  on  Ills  person  approached  Sha- 
derick, and  said  to  him  more  than  once  that 
he  thought  that  he  owed  him  an  apology; 
that  on  making  this  statement  to  deceased 
the  third  time,  deceased  turned  towards  him, 
put  his  hand  in  his  pocket,  and  said  he  would 
apologize  to  no  white  man,  with  an  oath, 
and  started,  as  he  believed,  with  a  weapon 
in  his  hand,  to  advance  upon  him;  and  that 
he  shot  Shaderick  in  the  belief  that  his  own 
life  was  in  danger.  Appellant's  testimony  to 
this  effect  was  somewhat  strongly  supported 
by  the  evidence  of  B.  C.  Stuart,  Bonner 
Peevy,  and  one  Stevens,  and  his  contention 
found  some  support,  also,  in  the  testimony  of 
Will  Reed.  The  testimony  of  most  of  these 
'witnesses  related  to  the  direct  issue  of  self- 
defense,  and  was  in  substantial  accord  with 
the  statement  and  testimony  of  appellant 
and  was,  of  course,  of  the  highest  importance 
to  his  defense. 

The  county  attorney,  acting  for  the  state, 
sought  to  impeach  these  witnesses,  and  not 
wholly  without  success,  by  producing  and 
having  them  identify,  and  subsequently  of- 
fering in  evidence,  written  statements,  some 
of  which  were  made  on  the  examining  trial, 
soon  after  the  tragedy,  and  others  made 
before  the  grand  Jury.  In  some  of  these 
statements,  one  of  the  witnesses,  at  least, 
who  had  testified  to  the  acts  of  deceased  in 
putting  his  hand  in  his  pocket  and  advancing 
on  appellant  testified  on  the  examining  trial 
that  at  the  time  of  the  shooting,  or  at  any 


•For  othar  casas  ■••  sam*  topic  and  lection  NUMBER  In  Dae.  A  Am.  Diga.  1907  to  data,  ft  Seportar  Indazas 


Digitized  by 


Google 


122  ^SOUTHWESTERN  RBPOBTBB. 


(Tex. 


erent  at  the  time  the  firat  shot  was  fired, 
and  jast  before,  be  did  not  and  could  not 
see  deceased.  The  testimony  of  other  wit- 
nesses irasltlvely  affirmed  some  matters  on 
the  trial  as  true  which  were  not  mentioned 
at  all  as  having  occurred  In  their  testimony 
on  the  examining  trial. 

1.  In  this  state  of  the  case,  the  court  In- 
structed the  Jnry  as  follows:  "There  Is  tes- 
timony before  you  tending  to  contradict  or 
impeach  the  witnesses  Will  Reed,  E.  C.  Stu- 
art, Bonner  Peevy,  and  Mose  Stevens.  As 
to  the  effect  of  said  impeaching  or  contradict- 
ing testimony,  if  any,  you  are  Instructed 
that  yon  can  only  consider  the  same  for  im- 
peachment purposes,  if  at  all,  and  for  no 
other  purpose."  We  think,  considered  al- 
together, that  this  charge  must  be  held  to  be 
on  the  weight  of  the  evidence.  Santee  r. 
State  (Tex.  Cr.  App.)  37  S.  W.  436;  Stull  T. 
State,  47  Tex.  Cr.  R.  647,  84  S.  W.  1060. 

In  the  first-cited  case  the  court  gave  the 
following  charge:  "You  are  further  Instruct- 
ed that  evidence  has  been  admitted  before 
you  tending  to  show  that,  about  the  time 
defendant  Is  charged  to  have  received  and 
concealed  the  property  charged  la  the  in- 
dictment, he  received  property  belonging  to 
another  person  than  R.  K.  Lane  that  was 
stolen.  You  can  consider  said  testimony  in 
determining  what  knowledge  the  defendant 
had  with  reference  to  the  property  described 
In  the  indictment  at  the  time  he  received  or 
concealed  th6  same,  if  he  did  receive  or  con- 
ceal it,  and  for  no  other  purpose."  After  ad- 
verting to  some  other  errors  in  this  charge, 
Judge  Henderson,  speaking  for  the  court, 
uses  this  language:  "Now,  in  this  connec-' 
tlon,  the  court,  in  the  charge  above  quoted, 
tells  the  Jury  that  the  evidence  admitted 
tended  to  show  that  defendant,  about  the 
time  charged  In  the  indictment,  received  the 
Felson  goods,  and  that  they  were  stolen. 
Webster  defines  the  word  'tend'  to  mean  as 
follows:  'To  be  directed,  as  to  any  end  or 
purpose;  to  aim;  to  have  or  give  a  leaning; 
to  exert  activity  or  Influence;  to  act  as  a 
njeans;  to  contribute  to.'  As  above  defined, 
the  charge  of  the  court  would  convey  to  the 
Jury  that  the  Judge  believed  that  the  testi- 
mony had  an  aim  or  leaning  in  the  direction 
of  showing  that  such  other  goods  were  stol- 
en; that  said  evidence  contributed  to  show 
such  fact.  If  the  Felson  goods  had  not  been 
stolen,  then  the  fact  that  the  defendant  sub- 
sequently had  possession  of  the  same  would 
not  constitute  any  inculpatory  evidence 
against  him  as  to  having  knowingly  received 
the  alleged  stolen  goods  he  is  charged  In  the 
indictment  to  have  received.  If,  on  the  other 
hand,  said  goods  were  stolen  property,  then 
It  would  constitute  a  criminative  fact  against 
the  defendant.  Certainly  the  court  could  not 
assume  as  an  admitted  fact  that  said  goods 
were  stolen;  but  it  was  his  duty  to  submit 
such  issue  fairly  to  the  Jury,  and  it  occurs 
to  us  that  the  use  of  the  word  'tending,'  in 


the  charge  of  the  court,  was  a  suggestion 
to  the  Jury  that  the  evidence  aimed  and  con- 
tributed to  establish  the  fact  that  said  Fel- 
son's  goods  were  stolen,  and  so  wtus  an  in- 
vasion of  the  province  of  the  Jury." 

The  charge  of  the  court  considered  In  tbe 
case  of  Stull  v.  State,  supra,  was  to  tbls 
effect :  "The  testimony  before  yon  of  defend- 
ant as  to  lUs  having  been  charged  vrlth  any 
other  crime  or  crimes  than  the  one  for  which 
he  is  now  on  trial  was  admitted  only  for  tbe 
purpose  of  going  to  the  credibility  of  the 
defendant  as  a  witness,  and  for  no  other  pur- 
pose, and  yon  will  consider  it  for  no  other 
purpose  whatever."  Commenting  on  this 
charge,  the  court  say :  "Said  charge  is  upon 
the  weight  of  the  evidence,  and  assumes  that 
defendant  had  testified  he  had  been  charged 
with  other  crimes.  It  Is  also  upon  the  weight 
of  tbe  evidence,  because  It  tells  the  Jury  that 
it  'goes  to  his  credibility,'  which  Is  equivalent 
to  telling  the  Jury  that  it  affects  his  credibil- 
ity, because  the  Jury  knows,  as  does  any  per- 
son with  ordinary  sense,  that  if  it  'goes  to  his 
credibility'  it  cannot  strengthen  it,  but  if  it 
'goes  to  his  credibility'  it  'goes'  against  his 
credibility.  The  court  should  have  so  in- 
structed the  Jury  on  this  phase  of  the  case 
as  to  leave  it  with  the  Jury  as  to  whether  It 
had  any  effect  at  all  on  defendant's  testi- 
mony. It  Is  a  question  for  the  Jury  to  de- 
termine what  effect  any  fact  has  on  the 
weight  to  be  given  the  testimony  of  any  wit- 
ness, and  is  entrenching  upon  the  function  of 
the  Jury  for  the  court  to  tell  them  in  his 
charge  that  'certain  testimony  is  admitted 
for  the  purpose  of  going  to  the  credibility  of 
the  defendant  as  a  witness.' " 

While  it  is  true  in  this  case  the  court  says 
that  the  Jury  may  consider  the  same  for 
impeachment  purposes,  if  at  all.  It  is  open  to 
tbe  criticism  and  objection  that  it  begins 
with  an  aflSrmative  statement  that  there  Is 
testimony  before  them  tending  to  contradict 
the  witnesses  named.  There  is  no  provision 
of  our  criminal  law  which  the  courts  have 
guarded  more  Jealously  than  that  prohibiting 
courts  from  commenting  on  tbe  weight  of  the 
evidence.  In  respect  to  testimony  so  vital  as 
that  of  these  witnesses  we  cannot  see  on  what 
ground  this  charge  could  be  upheld,  and  for 
this  reason  we  think  the  case  should  be  re- 
versed. 

2.  There  are  quite  a  number  of  other  ques- 
tions raised  on  the  appeal  touching  tbe  ad- 
missibility of  testimony,  application  for  con- 
tinuance, and  remarks  of  counsel,  most  of 
which  we  deem  It  unnecessary  to  discuss. 

Among  other  things,  the  court  Instructed 
the  Jury  as  follows :  "But  in  this  connection 
you  are  charged  that  the  defendant  had  the 
right,  on  a  peaceable  mission,  to  seek  out  the 
deceased  and  ask  him  to  apologize  to  him,  or 
retract  the  Insulting  language,  if  any,  he 
claimed  the  deceased  had  used  towards  him, 
and  be  also  had  the  right  to  arm  himself  for 
his  necessary  self-defense,  if  he  apprehended 
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danger  at  tbe  time  he  sought  snch  apology 
«r  retraction,  If  any,  from  the  deceased;  and 
If  you  believe  from  the  evidence  that  the 
defendant,  on  a  peaceable  mission,  songht 
ont  the  deceased  and  asked  him  to  apologize 
to  him,  or  retract  the  insulting  language  be 
claimed  the  deceased  had  used  towards  him, 
and  that  when  he  made  such  request,  if  any, 
tbe  deceased  refused  to  do  so,  and  If  you 
further  believe  from  the  evidence  that  at 
the  time  the  fatal  shot  was  fired  It  reason- 
ably appeared  to  the  defendant,  from  tbe 
acta  and  demonstrations  of  the  deceased.  If 
any,  or  from  the  words  of  the  deceased, 
coupled  with  his  acts  and  demonstrations, 
viewed  from  the  standpoint  of  the  defendant, 
that  the  deceased  was  then  making  an  at- 
tadc  on  the  defendant,  or  the  defendant  be- 
lieved that  he  was  in  the  act  of  making  an 
attack  on  him,  which,  from  the  manner  and 
character  of  it,  caused  the  defendant  to  have 
reasonable  expectation  or  fear  of  death  or 
serious  bodily  harm,  and  that,  acting  under 
nicfa  reasonable  apprehension  or  fear,  the 
defendant  shot  and  killed  the  said  John  Sha- 
derick,  then  and  in  that  event  you  will 
acquit  himt  or  If  you  have  a  reasonable 
doubt  thereof  you  will  acquit  him."  The 
contention  is  earnestly  made  that  this  charge 
was  erroneous,  and  that  tbe  words  "on  a 
peaceful  mission"  placed  an  improper  lim- 
itation on  appellant's  rights.  Appellant  re- 
fers, in  support  of  his  proposition,  to  the 
following  cases:  King  v.  State,  61  Tex.  Cr. 
E.  208,  101  S.  W.  237,  123  Am.  St  Rep.  881; 
Alrhart  v.  State,  40  Tex.  Cr.  R.  470,  61 
8.  w.  214,  76  Am.  St  Bep.  736;  Mitchell  v. 
State,  50  Tex.  Cr.  B.  180,  96  S.  W.  43; 
Pratt  V.  State,  60  Tex.  Cr.  R.  227,  96  S.  W. 
8;  Melton  v.  State,  47  Tex.  Or.  B.  461,  83 
S.  W.  822;  Gant  v.  State  (Tex.  Cr.  App.)  116 
a  W.  801. 

The  majority  of  the  court  think  this 
charge,  under  the  evidence,  erroneous,  and 
that  same  should  operate  as  a  reversal.  My 
own  opinion  is  that  In  the  respect  complained 
of  the  charge  is  not  erroneous,  but  In  ac- 
cordance with  all  the  authorities  in  this 
itate,  except  the  case  of  King  v.  State,  61 
Tex.  Or.  B.  208,  101  S,  W.  237,  123  Am. 
St.  Bep.  881.  See  Mitchell  v.  State,  60  Tex. 
Cr.  R.  180,  96  S.  W.  43;  Shannon  v.  State,  35 
Tex.  Or.  E.  2,  28  S.  W.  687,  60  Am.  St  Bep. 
17;  Melton  v.  State,  47  Tex.  Cr.  B.  451,  83 
8.  W.  822;  Winters  v.  State,  37  Tex.  Cr.  R. 
682,  40  S.  W.  303;  Winters  v.  State  (Tex. 
Cr.  App.)  51  S.  W.  1110;  Hall  v.  State,  42 
Tex.  Or.  E.  444,  60  S.  W.  769;  Hall  v.  State, 
«  Tex.  Cr.  B.  479,  66  S.  W.  783;  Beard  v. 
State,  47  Tex.  Or.  B.  50,  81  S.  W.  33,  122 
Am.  St  Bep.  672;  Cralger  v.  State,  48  Tex. 
Cr.  B.  500,  88  S.  W.  208;  Keith  v.  State,  50 
Tex.  Cr.  B.  63,  94  S.  W.  1044.  And,  by  com- 
parison, see  Bush  v.  State,  40  Tex.  Cr.  B. 
630,  51  8.  W.  239. 


For  tbe  errors  pointed  out,  the  Judgment 
of  the  court  below  la  reversed,  and  tbe  cause 
Is  remanded. 


CBAVENS  V.  STATBS, 

(Conrt  of  Criminal  -  Appeals  of  Texas.    Oct  27, 
1909.) 

1.  CoNSTrnmoNAi.  Law  (8  46*)— VALiDrrr  or 
Statdtb— NECESsnr  of  Detebmination. 

Where  a  statute  may  be  Bustained  as  a  lo- 
cal or  special  law,  the  conrt  will  not  InquiFe 
whether  tbe  statute,  if  treated  as  a  general  law, 
is  unconstitutional. 

[E!d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  SS  43-16 ;   Dec.  Dig.  §  46.*] 

2.  Statutes   (i    93*)  — Looax   ARn    Speciai. 
Law— Validity. 

Acts  30th  Leg.  (Laws  1907,  p.  177)  c  88, 
fixing  the  compensation  of  county  attorneys  in 
cities  of  over  30,000  and  under  40,000  population 
according  to  the  census  of  1900,  is  not  invalid 
as  a  local  or  special  law,  within  Const,  art.  3, 


{  66,  prohibiting  special  legislation,  but  is  a  val- 
id law,  within  article  11,  |  5,  providing  that 
cities  having  more  than  lO.iXX)  population  may 


have  their  charters  granted  or  amended  by  spe- 
cial act. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  t  102 ;   Dec.  Dig.  S  93.*] 

3.  Statutes  (8  61*)- Publication  or  LooAi, 
AND  Special  Statutes— Fbesukftions. 
The  court,  in  the  absence  of  proof  to  tbe 
contrary,  must  presume  that  the  Legislature,  in 
adopting  a  local  or  special  law,  complied  with 
Const  art.  3,  f  57,  and  Bev.  St  1895,  art.  3260, 
relating  to  publication  of  notice  of  intention  to 
apply  lOF  the  passage  of  local  or  special  laws; 
and  this  is  tme,  though  the  act  purports  on  its 
face  to  be  a  general  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  66 ;    Dec.  Dig.  {  61.*] 

Appeal  from  Criminal  District  Court,  Gal- 
veston County ;  B.  B.  Campbell,  Judge. 

Lizzie  Cravens  was  convicted  of  crime. 
From  an  order  denying  her  motion  to  retax 
the  costs  in  the  case,  she  appeals.    Affirmed. 

B.  H.  &  Alice  S.  TIeman  and  John  T. 
Wheeler,  for  appellant  Miles  Crowley,  James 
B.  &  Charles  J.  Stubbs,  and  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  is  an  appeal  prosecuted 
by  Lizzie  Cravens  from  an  order  of  the  crim- 
inal district  court  of  Galveston  county,  re- 
fusing to  retax  the  cost  in  a  case  In  said 
court  wherein  she  had  been  convicted,  and  to 
exclude  and  strike  therefrom  the  sum  of  $10 
assessed  and  taxed  as  a  proper  fee  of  tbe 
county  attorney  of  Galveston  county  for  rep- 
resenting the  state  therein.  The  order  ap- 
pealed from  in  substance  adjudges  the  fees 
so  taxed  to  be  proper  and  legal,  and  recites: 
"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  aforesaid  motion  to  retax  costs 
be  and  the  same  Is  hereby  in  all  thlnp  over- 
ruled." Appellant  was  allowed  20  days  after 
adjournment  within  which  to  file  bill  of  ex- 
ceptions and  statement  of  facts. 

By  bill  of  exception  it  is  recited  that  the 
following  facts  were  adduced  in  evidence  by 
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appellant:  A  complaint  was  filed  In  tbe  cor- 
poration court  in  Qalveston  on  November 
23,  1908,  in  which  appellant  was  charged 
with  unlawfully  being  under  the  Influence  of 
intoxicating  liquors  in  a  public  place  in  the 
city  of  Galveston  on  said  day;  the  fact  that 
she  was  fined  tbe  sum  of  $1  in  the  corpora- 
tion court,  from  which  Judgment  she  gave  no- 
tice of  appeal  to  the  criminal  district  court 
of  Galveston  county,  Tex.  She  also  offered 
in  evidence  the  transcript  of  the  record  of 
said  court,  which  shows,  among  the  cost  in 
said  corporation  court,  was  a  fee  of  $10  of  the 
county  attorney.  It  further  appears  that  on 
the  5th  day  of  February,  1^09,  in  said  crimi- 
nal district  court,  appellant  pleaded  guilty 
to  said  charge,  and  was  fined  tbe  sum  of  $10, 
and  the  cost  adjudged  against  her  In  the  last- 
named  court,  including  a  fee  of  $10  to  tbe 
county  attorney;  that  thereafter  she  filed 
ber  motion  to  strike  out  the  fee  of  $10 
taxed  for  the  county  attorney  of  Galveston 
county,  claiming  that  tbe  act  of  the  Legis- 
lature of  Texas  under  and  by  virtue  of  which 
said  fee  was  taxed  was  In  contravention  of 
the  Constitution,  illegal,  and  void.  The  bill  re- 
cites that  appellant  had  paid  the  sum  of  $28.- 
05  into  tbe  registry  of  tbe  court,  this  being 
the  sum  taxed  against  her  (Including  final 
costs),  less  tbe  said  fee  of  $10  so  taxed 
against  her  for  said  county  attorney.  This 
was  all  the  evidence  adduced  on  the  bearing 
of  tbe  motion.  . 

Appellant  asserts  that  the  act  of  the  30th 
Legislature  (Laws  1907,  p.  177,  c.  88),  fixing 
the  compensation  of  county  attorneys  In  cities 
of  over  30,000  population  and  under  40,000 
population,  according  to  the  census  of  1900, 
Is  unconstitutional,  because  it  Is  in  contra- 
vention of  section  '56,  art.  3,  of  the  Constitu- 
tion of  Texas,  and  that  same  Is  a  local  and 
special  law.  This  article  of  the  Constitution 
provides.  In  substance,  that  the  Legislature 
shall  not,  except  as  otherwise  provided  in 
this  Constitution,  pass  any  local  or  special 
law  authorizing  any  of  the  several  matters 
and  things  therein  named.  Among  the  mat- 
ters and  things  against  which  special  legis- 
lation is  inhibited  are  the  following:  Incor- 
porating cities,  towns,  or  villages,  or  changing 
their  charters.  This  provision  of  the  Consti- 
tution Is  to  be  construed  in  connection  with 
section  5  of  article  11  of  tbe  Constitution, 
which  in  terms  provides  that  cities  having 
more  than  10,000  inhabitants  may  have  their 
charters  granted  or  amended  by  special  act 
of  the  Legislature.  In  this  case  the  act  in 
question '  on  its  face  is  framed  in  form  as 
if  it  were  Intended  to  be  a  general  law,  and 
yet  it  relates  wholly  to  the  compensation  of 
tbe  county  attorney  in  a  city  or  cities  hav- 
ing a  population  of  more  than  30,000  and  less 
than  40,000  inhabitants,  and  is  in  aid  of  the 
enforcement  of  the  law  in  such  cities. 

It  is  to  be  noticed  that  the  statement  of 
facts  in  this  record  contains  no  suggestion, 
nor  is  any  issue  made,  as  to  whether  notice 
had  in  fact  been  given,  before  tbe  meeting 


of  the  Legislature,  of  the  purpose  to  intro- 
duce this  bill  as  the  Constitution  requires. 
If,  under  the  record,  the  act  may  be  sus- 
tained as  a  local  or  special  law,  then  It  be- 
comes unnecessary  to  Inquire  whether,  if 
treated  as  a  general  law,  It  would  be  violative 
of  the  Constitution,  if  it  may  be  assumed 
to  be,  or  treated  as,  a  local  or  special  law, 
then  we  think  it  must  be  held,  in  the  absence 
of  any  showing  to  the  contrary,  that  we 
should  and  will  presume  that  all  the  prereq- 
uisites to  the  passage  of  same  as  a  local  or 
special  law  had  been  complied  with.  It  will 
be  noted  that  section  56  of  article  3  of  tbe 
Constitution  provides  that  the  Legislature 
shall  not,  "except  as  otherwise  provided  in 
this  Constitution,  pass  any  local  or  special 
law"  authorizing,  among  other  things,  sucb 
an  act  as  that  here  complained  of.  It  would, 
as  we  believe,  undoubtedly  be  within  tbe 
power  of  tbe  Legislature,  by  special  act,  to 
prescribe  the  powers  and  duties  of  officers 
in  cities  and  to  fix  their  compensation.  If 
this  measure  had  in  terms  been  framed  as  a 
local  measure,  the  question  would  be  free 
from  difllculty.  If  in  fact  its  application  is 
local,  does  the  form  of  the  law.  change  the 
rule? 

In  most  of  the  cases  where  similar  acts 
have  been  held  unconstitutional,  as  being 
special  legislation,  it  was  because  the  Legisla- 
ture was  not  authorized  under  any  circum- 
stances to  pass  a  local  law  in  respect  thereta 
Section  5  of  article  11  of  tbe  Constitution 
provides  as  follows:  "Oltles  having  more 
than  10,000  inhabitants  may  have  their  char- 
ters granted  or  amended  by  special  act  of  the 
Legislature" — and  may  levy  taxes  and  do 
other  things  as  in  said  section  provided. 
We  think  the  true  test  in  considering  sucb 
legislation  as  special  is  not  the  test  of  form 
merely,  but  by  its  substance,  and  that.  If 
considered  with  reference  to  what  is  enacted. 
It  Is  in  its  nature  special,  and  such  as  might 
have  been  enacted  on  notice  and  by  special 
law,  it  should,  and  must  in  a  proper  case,  be 
sustained  as  a  local  measure,  notwithstanding 
it  Is  clothed  with  the  vesture  of  a  general 
law.  It  was  held  by  our  Supreme  Court  In 
the  case  of  City  of  Dallas  v.  Western  Electric 
Co.,  83  Tex.  243,  18  S.  W.  552,  that  arUcle  3, 
{  56,  of  the  Constitution,  prohibiting  local 
or  special  legislation,  does  not  apply  to  spe- 
cial city  charters  granted  cities  having  more 
than  10,000  people.  And  it  Is  further  said 
that  it  was  the  purpose  of  the  Constitution 
that  the  grant  of  power  in  the  charter  of  a 
city  having  more  than  10,000  inhabitants 
shall  be  complete  without  reference  to  any 
other  law.  Again,  it  was  held  In  the  case  of 
Texas  Savings  &  Beal  Estate  Investment  As- 
sociation V.  Pierre's  Heirs,  10  Tex.  Civ.  App. 
453,  31  S.  W.  426,  that  Const  art  3,  {  S6. 
prohibiting  the  Legislature  from  passing  a 
local  or  special  law  regulating  the  practice 
or  changing  the  rules  of  evidence  In  a  Judicial 
proceeding,  does  not  apply  to  acts  granting 
special  charters  to  cities  containing  over  1(^- 
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000  Inhabitants;  sacb  charters  being  special- 
ly aathorlzed  by  article  11,  t  5. 

Further,  U  it  be  conceded  that  the  act  com- 
plained of  Is  a  local  or  special  law,  and  not 
a  general  law,  then  this  court  would  and 
should  presume  concluslTely,  In  the  absence 
of  proof  to  the  contrary,  that  the  Constltu- 
tioD  was  complied  with  as  to  publication  of 
notice  of  the  intention  to  apply  for  the  pas- 
sage of  the  act  in  question,  as  demanded  by 
article  3,  {  57,  of  the  Constitution,  and  as 
also  expressly  arranged  for  in  Rev.  St  1895, 
art  3260.  This  question  came  before  the 
Court  of  Civil  Appeals  of  the  First  Judicial 
District  in  the  case  of  MoUer  v.  City  of  Gal- 
veston, 23  Tex.  Civ.  App.  693,  67  S.  W. 
1110.  In  that  case,  discussing  this  matter,  .the 
court  say:  "The  Constitution  prohibits  the 
passage  by  the  Legislature  of  any  local  or 
[Qjcclal  law,  unless  notice  of  the  Intention  to 
apply  therefor  shall  have  been  published  in 
the  locality  where  the  matter  or  thing  to  be 
affected  is  situated,  which  notice  shall  state 
the  substance  of  the  contemplated  law,  and 
shall  be  published  at  least  30  days  prior  to 
the  introduction  into  the  Legislature  of  such 
bill,  and  In  the  manner  to  be  provided  by 
law.  The  evidence  of  such  notice  having 
been  published  is  required  to  be  exhibited  to 
the  Legislature  before  such  act  shall  be 
passed."  Further  discussing  the  matter,  the 
court  says:  "But  we  are  of  the  opinion  that 
the  passage  of  the  act  by  the  ]C,egislature  Is 
conclusive  of  the  fact  that  due  notice  was 
given.  The  Constitution  requires  evidence 
of  such  publication  to  be  exhibited  to  the 
Legislature  before  such  act  shall  be  passed. 
This,  we  think.  Is  for  the  purpose  of  au- 
thorizing that  body  to  pass  conclusively  up- 
on this  question  of  fact.  To  hold  otherwise 
wooid  be  to  relegate  to  the  courts  the  ascer- 
tainment of  a  jurisdictional  fact  for  the  Leg- 
islature, and  to  unsettle  every  special  or  local 
law  that  has  been  passed  since  the  adoption 
of  the  Constitution." 

It  may  be  objected  that  this  act  purports, 
on  its  face,  to  be  a  general  law.  It,  however, 
relates  to  a  matter  touching  the  municipal 
life  of  the  people  of  Galveston,  and  regulating 
the  enforcement  of  the  law  in  the  local  court 
of  that  municipality,  and  Is  such  a  law  as 
might  properly  have  been  included  in  a  city 
charter.  The  fact  that  on  its  face  it  pur- 
ports to  be  a  general  law  would  not  deny  it 
validity  as  a  special  law,  if  notice  in  fact 
were  given,  and  if  it  were  such  an  act  as 
might  have  been  passed  as  a  special  law 
and  a  legitimate  amendment  of  their  charter. 
We  think,  on  full  review  of  the  subject,  that 
the  act  can,  and  should,  be  sustained  as  a 
special  law,  and  that  certainly.  In  the  absence 
of  proof  to  the  contrary,  we  should  and  must 
aasiune  that  proper  notice  was  given. 

It  follows,  of  course,  that  the  court  did 
not  err  in  overruling  the  motion,  and  its  ac- 
tion in  so  doing  is  hereby  affirmed. 


JONES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 
1909.) 

L  Labcknt  a  27*)— Pasties   to   Ofminsb— 
"Pbihoipai,." 

If  accused's  eon  and  grandson  took  posses- 
sion of  another's  cow  from  the  range,  and  drove 
her  away,  with  the  intention  of  appropriating 
her  to  their  own  use,  and  accused  was  not  pres- 
ent, he  would  not  be  guiltv  of  the  theft  as  a 
"principal,"  though  he  may  nave  agreed  that  the 
animal  should  be  stolen  and  subsequently  butch- 
ered, and  that  he  would  participate  in  Uie  butch- 
ering and  would  conceal  the  meat. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  65-57;   Dec.  Dig.  i  27.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5552-5567;    vol.  8,  p^  7763.] 

2.  LabCENT  (S  70*)— INSTBUCTIONS— LlABIlITT 

AS  Pbincipai.. 

Where  accused  was  prosecuted  under  an  in- 
dictment charging  the  committing  of  cattle  theft 
as  a  principal,  he  was  entitled  to  a  clear-cut 
charge  that  if  he  was  not  a  principal  under  the 
statute  he  should  be  acquitted,  and  that  the  fact 
that  he  was  an  accomplice  or  a  receiver  of  the 
stolen  animal  would  not  authorize  bis  convic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  S  182;   Dec.  Dig.  {  70. •] 

Appeal  from  District  Court,  Liberty  Coun- 
ty ;  L.  B.  Hightower,  Judge. 

Henry  Jones  was  convicted  of  cattle  theft, 
and  appeals.     Reversed  and  remanded. 

Stevens  &  Pickett,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J,  Appellant  was  convict- 
ed of  cattle  theft  The  alleged  owner  was 
named  Swayne.  The  evidence  is  rather  volu- 
minous in  minor  details.  The  case  is  one 
purely  of  circumstantial  evidence. 

A  witness  named  Holts  testified:  That  on 
the  evening  of  the  3d  of  July,  1007,  be  was 
on  horseback,  and  passed  where  Ran  Jones, 
son  of  appellant,  and  Miles  Dark,  grandson 
of  appellant,  were  standing  by  their  horses, 
and  one  of  them  had  a  rope  In  his  hand. 
That  he  passed  by  without  speaking  to 
Ran,  but  Ran  spoke  to  him.  That  about 
50  or  60  yards  from  where  the  two  were 
standing  was  a  considerable  bunch  of  cat- 
tle, about  30  or  40  in  number.  In  this 
bunch  was  one  belonging  to  Swayne,  a  red 
two  year  old  heifer.  This  animal  gave  ap- 
pearance of  having  been  chased  or  run.  Wit- 
ness rode  out  to  where  the  animal  was,  and 
identified  it  as  Swayne's.  That  about  that 
time  Ran  Jones  rode  away,  and  the  witness 
saw  nothing  more  of  him.  That  witness 
and  Miles  Dark,  the  little  grandson  of  appel- 
lant, rotle  away  together.  So  far  as  this 
witness  is  concerned,  there  Is  nothing  shown 
as  to  what  became  of  Ran  Jones  or  Miles 
Dark,  except  as  stated.  Miles  Dark  lived 
with  appellant,  and  seems  to  have  been  rais- 
ed by  him  up  to  that  time,  at  which  time 
he  seems  to  have  been  something  like  12  or 
14  years  of  age.    The  evidence  shows  that 
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Ran  Jones  lived  In  the  town  of  Liberty,  and 
appellant  something  like  2^  miles  north- 
east of  Liberty.  This  was  late  In  the  evening 
of  the  3d  of  July.  Ran  Jones  was  seen  by 
another  wltneBS  later  that  evening,  perhaps 
along  about  dusk,  riding  towards  the  town 
of  Liberty,  where  he  lived.  The  cattle  men- 
tioned were  about  300  or  400  yards  from  the 
house  of  appellant  at  the  time  witness  Holts 
saw  them,  and  Ran  Jones  and  MU'es  Dark 
near  them. 

Sam  HoUoman  testified  that  he  lived  in 
the  same  neighborhood  in  which  the  appellant 
lived,  and  beyond  him  from  the  town  of  Lib- 
erty; that  early  on  the  morning  of  the  4tb 
of  July  he  was  going  to  town,  and  passed 
appellant's  house,  and  In  appellant's  lot  be 
saw  a  little  heifer  yearling,  which  he  ulti- 
mately describes  as  being  about  two  years  of 
age  as  he  thought  He  says  the  animal  had 
Its  bead  towards  him,  but  he  knew  It  was 
a  heifer,  and  in  answer  to  a  question  stated 
he  knew  because  be  could  see  clear  through 
It  He  gives  no  other  description  of  the  ani- 
mal than  that  tiod  places  no  brand  upon 
it  or  marks  on  Its  ears.  It  might  be  well 
enough  to  state  in  this  connection  that  ap- 
pellant was  the  owner  of  cattle.  After  pass- 
ing beyond  appellant's  house,  this  witness 
Holloman  met  Ran  Jones  going  In  the  direc- 
tion of  his  father's,  and  asked  him  if  he  saw 
a  little  yearling  at  his  father's,  and,  being 
answered  in  the  affirmative,  stated  that  he 
was  going  to  butcher  it 

An  officer  named  Thornton,  a  constable,  tes- 
tified that  on  the  4th  of  July,  in  company 
with  the  sheriff,  Cherry,  he  went  to  appel- 
lant's home,  armed  with  a  search  warrant 
and  searched  his  premises;  that  he  found 
a  number  of  tracks  In  the  lot  which  he  fol- 
lowed out  of  the  lot  gate  into  and  through 
the  field  In  three  separate,  trails;  that  these 
trails  were  tracked  to  a  log  in  a  cypress 
brake,  and  off  the  log  Into  the  brake  some 
75  yards  to  a  tree.  In  which  he  found  con- 
cealed three  sacks  of  meat  The  following 
day  he  returned,  and  found  another  sack  of 
meat  about  50  yards  from  where  he  had  dis- 
covered the  meat  the  previous  day  In  the 
tree.  He  could  not  tell  the  size  of  the  shoe 
tracks,  but  said  they  were  7'8,  8's,  9'8,  or 
lO's;  but  he  did  not  measure  them,  nor 
could  he  say  they  were  three  separate  sizes ; 
nor  did  he  pay  any  attention  to  what  kind 
or  character  of  shoes  made  the  tracks,  nor 
did  he  fit  the  feet  of  appellant.  Ran  and  Ike 
Jones  into  these  tracks,  and  regretted  that 
he  did  not  do  so.  He  carried  these  three 
parties  with  him,  trailing  the  tracks  out  to 
where  the  discovered  the  three  sacks  of  meat 
in  the  tree;  nor  would  he  swear  that  the 
tracks  were  not  made  by  the  same  person. 
He  also  testifies  that  the  same  party  who 
made  the  track  he  followed  on  the  second 
day  could  have  made  the  three  tracks  he 
found  the  previous  day.  His  statement  is 
this:  "The  man  that  made  the  track  out  to 
the  fourth  sack,  so  far  as  I  know,  could  have 


made  those  three  I  found  the  first  day.  As  to 
It  being  probably  the  same  iierson  and  tbe 
same  shoe,  probably  he  could  have  made  it." 
This  witness  disclosed  expertness  In  traclns 
tracks.  It  Is  further  disclosed  by  this  wit- 
ness that  what  he  terms  the  "brake"  was  a 
muddy,  boggy  place  of  soft  ground,  and  that 
in  passing  over  it  his  feet  would  go  deep 
into  the  mud  and  over  the  top  of  his  laced 
boots.  He  also  states  that  he  did  not  notice 
whether  appellant  and  his  two  sons.  Ran 
and  Ike,  had  any  mud  on  their  shoes  or  cloth- 
ing, that  they  assisted  him  In  tracing  these 
tracks,  and  that  he  made  them  carry  the 
three  sacks  of  meat  away  from  the  tree 
where  they  were  discovered.  He  also  states 
that  be  saw  no  evidence  of  where  a  beef  had 
been  butchered  about  appellant's  premises 
anywhere,  except  that  in  what  he  calls  a 
"little  hog  pen"  he  saw  some  blue  files  about 
some  weeds,  as  if  they  scented  or  smelled 
something.  These  weeds  had  not  been  dis- 
turbed or  mashed  down.  It  may  be  stated 
from  the  evidence  that  appellant  has  a  lot 
in  which  he  kept  his  milch  cows,  horses,  and 
a  mule.  Ike  Jones,  a  son  of  appellant  milk- 
ed the  cows.  There  was  a  continued  and 
very  close  search  made  for  a  place  where  the 
animal  was  butchered,  as  well  as  to  discover 
the  hide,  which  search  proved  fruitless. 
There  was  no  blood,  offal,  or  other  evidence 
of  a  beef  having  been  butchered  In  the  lot 
or  about  appellant's  premises.  Tbe  above 
In  substance  is  a  fair  statement  of  this 
witness'  testimony. 

The  appellant  Introduced  evidence  to  tbe 
effect  that  he  had  nothing  to  do  with  tbe 
killing  of  any  animal,  and  that  it  was  not 
killed  at  bis  place;  Several  witnesses  were 
Introduced  to  this  effect  Ike  Jones,  appel- 
lant's son,  testified  for  the  appellant;  it 
having  been  shown  that  he  had  been  acquit- 
ted on  a  charge  of  theft  of  the  animal.  His 
evidence  was  in  substance  that  there  was  no 
animal  of  any  sort  butchered  at  the  place, 
and  he  knew  nothing  about  the  meat,  or  how 
it  got  to  the  tree,  and  that  his  father  and 
brother  Ran  did  not  participate  In  the  killing 
of  any  animal  about  the  premises,  and  in 
fact  had  nothing  to  do  with  the  killing  of  any 
animal,  on  the  4th  of  July.  A  woman  by  the 
name  of  Burnett  who  was  living  at  the  home 
of  appellant  testified  in  substance  as  did  Ike 
Jones.  All  the  witnesses  for  the  state  and 
defendant  testifying  on  this  point  state  that 
this  witness  was  there,  and  was  ironing  on 
the  morning  of  the  4th  of  July,  and  had  a 
considerable  fire  in  the  yard,  where  she 
heated  her  smoothing  irons.  The  state  shows 
that  appellant  had  a  very  small  quantity 
of  cooked  beef  In  his  safe  or  on  a  shelf,  as 
well  as  a  small  quantity  of  cooked  liver.' 
This  was  a  small  amount  Some  of  the  meat 
and  liver,  from  tbe  testimony  of  appellant's 
witnesses,  had  been  eaten.  Appellant  ac- 
counted for  the  presence  of  this  meat  by  tbe 
fact  that  Ike  Jones  had  bought  the  meat  In 
the  town  of  Liberty  on  the  3d  of  July,  and 
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appellant  had  bonght  the  Iiy6r  from  a  man 
named  McAllister.  The  state  denied  this 
through  testimony. 

Holloman  was  arrested  by  the  officer  for 
the  theft  of  the  animal,  and  kept  nnder  ar- 
rest for  a  day  or  so,  and  then  discharged. 
On  the  morning  of  the  4th  of  July  the  officer, 
Thornton,  went  to  the  honse  of  Holloman  and 
foand  the  doors  barred  or  fastened  on  the  In- 
side, but  finally  succeeded  in  kicking  them 
open  and  found  Holloman  asleep.  Holloman 
says  he  was  drnnk.  The  officer  aroused  him, 
and  returned  to  appellant's  house,  and  In- 
stituted the  search  above  described.  This, 
perhaps,  without  going  further  Into  the  de- 
tails, is  a  sufficient  atatonent  to  review  the 
questions. 

The  court  gave  a  general  charge,  author- 
lilng  the  jury  to  convict  If  they  believed  ap- 
pellant guilty,  and  also  Instructed  the  Jury 
In  regard  to  the  law  of  circumstantial  evi- 
dence. Appellant  asked  several  charges  sub- 
mitting the  law  of  principals.  Three  of  these 
were  given  by  the  court,  and  qualified  In 
what  appellant  contends  Is  an  unauthorized 
manner.  It  Is  hardly  necessary,  we  think,  to 
reproduce  each  of  these  charges,  as  they  in 
substance  nnbody  the  same  general  prin- 
ciple. Two  of  the  charges,  however,  were 
refused  by  the  court,  on  the  ground  that  he 
had  previously  given  other  charges  asked 
by  appellapt  covering  the  same  question. 
The  propositions  Involved  may  be  Illustrated 
by  this  requested  Instruction:  "You  are  in- 
structed that  If  the  defendant,  Henry  Jones, 
was  only  an  accomplice,  and  not  as  a  prin- 
cipal, in  the  commission  of  the  alleged  crime, 
yoQ  will  find  the  defendant  not  guilty;  and 
the  law  as  to  accomplice  and  principals  Is 
as  follows:  The  dividing  line  between  the 
two  Is  the  commencement  of  the  commis- 
sion of  the  offense.  Therefore,  If  Henry 
Jones,  the  defendant,  and  Ran  Jones,  agreed 
to  steal  the  alleged  stolen  animal  together, 
but  did  not  act  together  In  the  original  tak- 
ing of  the  said  head  of  cattle,  then  Henry 
Jones,  under  such  circumstances,  would  not 
be  a  principal,  and  if  you  so  believe  you 
will  find  the  defendant  not  guilty,  and  so 
say  by  your  verdict  When  the  acts  commit- 
ted prior  to  the  commission  of  the  principal 
otrense  or  subsequent  thereto,  and  one  par- 
ty is  not  present  when  the  offense  itself  is 
committed,  such  party  is  not  guilty  as  a 
principal  offender,  but  as  an  accomplice,  or 
accessory  in  law.  If  you,  therefore,  believe 
from  the  evidence  that  the  head  of  cattle 
was  actually  stolen  by  Ran  Jones  or  Miles 
Dark,  or  by  both  said  Ran  Jones  and  Miles 
Dark,  acting  together,  and  you  further  be- 
lieve that  the  defendant,  Henry  Jones,  was 
not  present  when  the  animal  was  originally 
taken,  but  that  he  subsequently  received  some 
of  the  stolen  meat,  or  assisted  in  butchering 
or  disposing  of  the  same,  yon  will  In  such 
case  find  the  defendant  not  guilty,  and  so 
say  by  your  verdict.  And  if  you  believe 
from  the  evidence  that  the  alleged  stolen 
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animal  was  not  originally  taken  by  the  de- 
fendant, Henry  Jones,  or  that  be  was  not 
present  when  the  animal  was  originally  tak- 
en, although  the  defendant  may  have  agreed 
to  assist  In  the  theft  and  to  help  kill  the 
alleged  stolen  animal,  you  will  find  the  de- 
fendant not  guilty,  and  so  say  by  your  ver- 
dict" This  charge  was  given,  with  the  fol- 
lowing quallflcation  by  the  court:  "Given, 
with  the  remark  that  the  foregoing  special 
Instruction  is  a  correct  exposition  of  the 
law;  but  you  will  consider  the  same  with 
the  following:  All  persons  are  principals 
who  are  guilty  of  acting  together  In  the  com- 
mission of  the  offense,  and  this  includes  not 
only  those  who  are  present  at  the  commis- 
sion of  the  offense,  but  those  who,  though 
absent,  are  doing  their  part  in  connection 
with  and  in  furtherance  of  the  common  de- 
sign; and  all  persons  are  principals  who 
engage  in  procuring  aid  or  means  of  any  kind 
to  assist  in  the  commission  of  an  offense, 
while  others  are  executing  the  unlawful  act." 

Exception  was  reserved  to  the  court  qual- 
ifying the  charge  as  qualified,  and  the  con- 
tention is  made  that  the  qualification  does 
not  correctly  state  the  law.  It  may  be  well 
to  copy  one  of  the  other  diarges  given  by 
the  court,  which  Is  as  follows :  "Tou  are  fur- 
ther instructed  that,  to  constitute  theft  of 
cattle  upon  the  range,  the  taking  of  the 
cattle  is  fully  complete  by  the  driving  of 
such  cattle  with  the  intent  to  subsequently 
butcher  the  same;  and  If  you  therefore  be- 
lieve from  the  evidence  that  Ran  Jones,  on 
the  3d  day  of  July,  1907,  took  possession  of 
the  head  of  cattle  alleged  to  have  been  stol- 
en, by  driving  the  same  from  the  range  with 
the  Intent  of  killing  the  same,  and  that  Hen- 
ry Jones,  the  defendant,  at  the  time  of  sucA 
taking  of  said  cattle  by  the  said  Ran  Jones 
was  not  present,  you  will  find  the  defendant 
not  guilty."  The  court  gave  this  special 
charge  with  the  following  qualification:  "Giv- 
en, with  this  quallflcation:  Add  after  the 
word  'guilty'  In  the  last  line  of  the  above 
special  Instruction  these  words:  'Unless  you 
find  that  the  defendant  was  connected  with 
the  original  taking  by  Ran  Jones,  If  you  find 
Ran  Jones  did  drive  the  animal  from  the 
range.'"  These  two  charges  practically  em- 
body the  thought  contained  In  the  other 
charges,  one  of  which  was  given  and  two 
refused.  The  one  given  was  qualified  In  the 
same  manner  as  those  herein  copied. 

We  are  of  opinion  that  appellant's  con- 
tention is  correct  If  Ran  Jones  and  Miles 
Dark  on  the  3d  of  July  took  possession  of 
Swayne's  cow  from  the  range,  and  drove  her 
away  with  the  intention  of  appropriating 
her  to  their  own  use  and  benefit  and  appel- 
lant was  not  present,  then  under  the  facts 
of  this  case  he  would  not  be  guilty  as  a  prin- 
cipal. He  may  have  agreed  that  the  ani- 
mal should  be  stolen  and  subsequently  butch- 
ered, and  that  he  would  participate  In  butch- 
ering the  animal  and  conceal  the  meat,  still 
this  would  not  make  him  a  principal.     It 
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might  constitute  him  an  accomplice  to  the 
taking  and  a  receiver  of  the  stolen  property 
after  It  came  Into  his  possession,  or  when 
he  became  connected  with  the  animal  or  the 
fraudulent  acquisition  of  the  meat  after  be- 
ing slaughtered;  but  he  could  not  be,  un- 
der our  statute,  a  principal.  This  question 
has  been  so  often  decided  we  deem  it  un- 
necessary to  discuss  it  All  the  later  au- 
thorities are  harmonious  on  this  question. 
The  old  rule  in  Smith's  Case,  21  Tex.  App. 
107,  17  S.  W.  552,  by  the  majority  of  the 
court,  as  well  as  In  Bean's  Case,  17  Tex. 
App.  60,  has  been  overruled  by  a  long  line 
of  decisions  and  held  not  to  be  the  law.  It 
Is  unnecessary  to  go  Into  a  review  of  this 
question  and  what  led  to  the  later  doctrine. 
The  overruling  and  qualifying  decisions  dis- 
cuss all  these  matters  and  assign  the  rea- 
sons.    Sessions  v.  State,  37  Tex.  Cr.  K.  58, 

38  S.  W.  605;  Mclver  v.  State  (Tex.  Cr. 
App.)  37  S.  TV.  745 ;  Criner  v.  State,  41  Tex. 
Cr.   E.   290,   53  S.   W.   873;    Bell  v.    State, 

39  Tex.  Cr.  B.  677,  47  S.  W.  1010;  Yates 
v.  State  (Tex.  Cr.  App.)  42  S.  W.  296;  Wright 
V.  State,  40  Tex.  Cr.  R.  45.  48  S.  W.  191; 
Joy  V.  State,  41  Tex.  Cr.  R.  47.  61  S.  W. 
933;  Walton  v.  State.  41  Tex.  Cr.  R.  454, 
55  S.  W.  566;  Barnett  v.  State,  46  Tex.  Cr. 
R.  459,  80  S.  W.  1013;  McDonald  v.  State, 
46  Tex.  Cr.  B.  4,  79  S.  W.  542;  Holmes  v. 
State.  49  Tex.  Cr.  B.  348,  91  S.  W.  588; 
Davis  T.  State  (Tex.  Cr.  App.)  117  S.  W.  159. 
We  have  not  undertaken  to  collate  all  the 
oases,  but  enough  to  show  the  unbroken  line, 
down,  to  and  Inclusive  of  Davis  v.  State, 
supra,  a  very  recently  decided  case.  Ap- 
pellant was  entitled  to  a  clear-cut  charge  to 
the  Jury  that,  if  he  was  not  a  principal  un- 
der our  statutory  law,  he  should  be  acquit- 
ted, and  the  fact  that  he  was  an  accomplice, 
or  *  receiver,  or  both,  would  not  authorize 
his  conviction  as  a  principal  under  this  In- 
dictment. 

There  are  several  bills  of  exceptions  re- 
served to  the  Introduction  of  testimony  of 
acts  and  statements  of  other  parties,  in  the 
absence  of  appellant,  and  in  the  absence 
of  a  conspiracy  shown.  We  are  of  opinion 
that  upon  another  trial,  if  the  facts  are  the 
same,  testimony  of  this  character  should 
not  be  admitted.  We  deem  it  hardly  neces- 
sary to  go  Into  a  discussion  of  these  mat- 
ters, as  they  will  suggest  themselves  to  the 
learned  trial  Judge. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


HANET  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 

1909.) 

1.  Intoxicating  Liqitobs  (5  226*)— Offenses 
—EvinENCE— Admissibility. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  where  defendant  was  convicted  upon 
the  teotimony  of  but  one  witness,  evidence  that 


defendant,  while  upon  the  way  to  trial,  upon  be- 
ing overtaken  by  a  buggy  in  which  the  witness 
was  riding,  halted  it,  and  pulled  the  witness  out, 
and  fought  with  him,  was  inadmissible. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  226.*] 

2.  Obiminal  Law  (8  364*)— Evidencb— Inad- 
uissiBiUTT— Res  G^stim. 

The  evidence  was  not  admissible  as  part  of 
the  res  gestse  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
C!ent  Dig.  i§  805,  808-810,  813,  816-818;  Dec. 
Dig.  I  364.*] 

3.  Cbiminal  Law  ({  369*)— Pbbvious  Convio- 

TION. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  it  was  error  to  require  defendant  to  tes- 
tify that  he  had  previously  been  convicted  of  vio- 
lations of  the  local  option  law. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  gf  822-824;  Dec.  Dig.  S  369.*1 

4.  Cbiuinal  Law  ({  1169*)— Habuless  Ebrob 
—Pbejudicb— Admission  of  Evidence. 

The  evidence  also  tended  to  bring  about  a 
higher  punishment  than  the  minimum,  as  it  plac- 
ed defendant  in  a  very  bad  light  before  the  jury, 
to  show  that  he  was  a  common  violator  of  the 
law,  especially  so  because  of  the  admission  of 
evidence  of  the  fight  between  defendant  and  the 
state's  witness  on  the  way  to  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  3137 ;    Dec  Dig.  $  1169.*] 

5.  Criminal  Law  (i  1169*)— TriaI/— Cukk  of 
(Erbobs— Admission  of  EVidkncb— Instbuc- 
TioNS— Effect  of. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  the  error  in  requiring  defendant  to  tes- 
tify that  he  had  previously  been  convicted  of 
violating  the  local  option  law  was  not  cured  by 
an  instruction,  given  at  the  request  of  the  state, 
after  the  argument  was  over  and  the  charge  giv- 
en, withdrawing  this  evidence  from  the  coasid- 
eration  of  the  jury,  as  the  state  had  already  re- 
ceived the  full  benefit  of  the  testimony  and  the 
argument 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  3141;   Dec.  Dig.  {  1169.*] 

Appeal  from  Montague  Ck>unty  Ourt;  A. 
W.  Bltchle,  Judge. 

Jim  Haney  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed 
and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  Is  a  conviction 
for  violating  the  local  option  law.  The  state 
proved  by  a  witness  named  Paul  that  ap- 
pellant sold  him  some  whisky.  Appellant 
testified  that  he  did  not  sell  him  any  whisky, 
but  sent  his  brother-in-law,  Smith,  a  bottle 
of  whisky  by  the  witness  Paul.  Appellant 
kept  a  livery  and  feed  stable.  His  brother- 
in-law  Smith,  kept  a  hotel,  and  the  reason 
he  sent  whisky  to  his  brother-in-law,  he 
states,  was  that  his  brother-in-law  had  been 
kind  to  him,  threw  a  good  deal  of  trade  to 
his  livery  stable,  and  was  in  a  sickly  condi- 
tion and  needed  the  whisky.  This  was  prac- 
tically the  testimony. 

On  the  morning  before  the  trial  that  day 
appellant  was  coming  to  the  county  seat 
for  the  purpose  of  attending  the  trial,  bring- 
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lug  his  wife  and  children  with  him  In  a 
surrey.  A  man  named  Moody  and  the  alleg- 
ed purchaser,  Paul,  who  was  In  a  buggy  with 
blm,  overtook  appellant,  who  was  walking 
alongside  of  his  surrey  In  company  with  one 
or  more  of  his  children,  the  remainder  of  his 
family  being  In  the  surrey,  when  appellant 
halted  them,  and  pulled  Paul  out  of  the  bug- 
gy, and  had  a  fight  with  him.  This  evidence 
■was  introduced  by  the  state  over  appellant's 
protest  and  objection.  We  are  of  opinion 
this  was  error.  It  In  no  way  tended  to  prove 
appellant  had  sold  the  whisky  to  Paul.  It 
might  indicate  bis  outraged  feelings  that 
i  Paul  was  testifying  against  him  under  what 
!  be  believed  was  false  testimony ;  but  It  was  a 
different  transaction  and  different  offense, 
which,  as  we  understand,  did  not  throw  any 
light  on  this  transaction,  either  as  to  mo- 
tive or  identity.  Nor  was  It  a  part  of  the 
res  gestae.  The  sale  of  whisky,  If  It  occur- 
red, had  long  passed.  Appellant  had  been 
I  arrested  previously,  and  was  en  route  to  the 
t  court  to  stand  bis  trial.  W6  think  this  testi- 
mony was  luadmisslble,  and,  In  view  of  other 
matter  set  up  in  other  bills  of  exception, 
tended  to  bring  about  a  higher  punishment 
than  the  minimum;  the  fine  In  this  case 
being  $50  and  30  days'  imprisonment.  One 
of  the  bills  recites  the  fact  that  there  had 
been  previous  convictions  in  other  cases 
against  appellant,  and  that  appellant  had 
been  placed  in  Jail  and  suffered  the  punish- 
ment It  is  also  shown  in  the  bills  that  on 
account  of  the  fight  excitement  was  rather 
blgh  about  the  town  and  courthouse,  and 
these  matters  tended  to  injure  appellant 
and  bring  about  a  higher  punishment. 

A  bill  of  exceptions  recites  that  appellant 
himself  was  required  to  testify  that  he  had 
previously  been  convicted  for  violations  of 
the  local  option  law.  This  went  to  the  Jury 
over  the  protect  of  appellant.  It  is  made  to 
appear  by  the  bill  of  exception,  after  argu- 
ment was  over  and  after  the  charge  had  been 
givea  by  the  court,  the  state  requested  a 
charge  withdrawing  this  evidence  from  the 
consideration  of  the  Jury.  This  charge  the 
court  gave,  and  instructed  the  Jury  not  to 
consider  it  as  evidence  against  the  defend- 
ant This  evidence  was  clearly  inadmissible 
and  erroneous.  Why  it  was  introduced  is 
not  explained  by  the  court,  nor  is  any  reason 
given.  After  the  state  bad  got  the  full  bene- 
fit of  the  testimony  and  the  argument,  the 
state  sought  to  withdraw  the  evil  effect  of 
it  by  the  special  charge.  We  do  not  believe 
this  character  of  practice  should  be  condon- 
ed. It  has  been  found  a  matter  of  difficulty 
to  always  know,  when  illegitimate  testimony 
baa  been  introduced  and  withdrawn,  whether 
the  ill  effects  of  the  testimony  could  be  also 
withdrawn  from  the  Jury;  but  this  matter, 
it  occurs  to  us,  bears  evidence  of  deliberate 
imrpose  in  getting  it  before  the  Jury  and  its 
effect  ni)on   them,  and   then   in  a   special 


charge  to  avoid  the  error.  This  it  is  insisted 
contributed  to  the  higher  punishment  of  ap- 
pellant, especially  viewed  in  the  light  of  the- 
testimony  previously  discussed.  This  charac- 
ter of  testimony  was  evidently  damaging,, 
and  seriously  so.  It  placed  the  appellant  in- 
a  very  bad  light  before  the  Jury  to  have  it. 
shown  to  them  that  he  was  a  common  vio- 
lator of  the  law,  and  especially  so  in  this- 
case,  where  the  difficulty  occurring  between- 
the  witness  and  appellant  on  the  road  em 
route  to  the  county  seat  shortly  before  and 
on  the  morning  of  the  trial  was  shown.  We 
are  of  opinion,  therefore,  that  the  error  in 
regard  to  introducing  this  testimony  was 
not  cured  by  the  state's  requested  instruc- 
tion withdrawing  it  Appellant  had  done 
all  he  could  to  avoid  it  and  asked  for  a  fair 
trial.  Under  the  circumstances,  we  believe 
the  error  was  of  sufficient  importance  to  re- 
quire a  reversal  of  .the  Judgment 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 


BDBANKS  ▼.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  27, 
1909.) 

1.  Gbiminai.  Law  (§  830*)  —  IrrsTBUonoKB  — 
Requests— SmnciENCY. 

Testimony  for  the  state  in  a  crimiDal  case 
was  sufficient  to  sustain  a  conviction  under  an 
indictment  for  theft  and  for  fraudulently  receiv- 
ing stolen  property.  Defendant  testified  that  he 
l>ought  the  property  from  or  through  another, 
and  supported  bis  evidence  by  another's  testi- 
mony and  by  testimony  as  to  his  good  reputa- 
tion. The  charge  deflned  theft  substantially  in 
the  terms  of  the  statute,  and  submitted  the  of- 
fense of  theft  as  such,  as  well  as  that  of  fraudu- 
lently receiving  and  concealing  stolen  property, 
and  the  issue  of  its  voluntary  return.  Defend- 
ant requested  a  special  instruction  tliat,  when  s 
person  takes  property  under  a  claim  of  title,  he 
cannot  tie  convicted  of  theft,  and  if  the  jury  ber 
lieved  he  took  the  property  under  a  claim  of 
title  they  must  acquit.  Held,  that  while  the  re- 
quested charge  was  not  strictly  accurate,  nor  its 
language  wholly  applicable  to  the  case,  it  was 
sufficient  to  call  the  court's  attention  to  its  fail- 
ure to  submit  the  defense  at  all,  and  should,  at 
least  in  substance,  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  2012,  2017 ;   Dec.  Dig.  i  830.*J 

2.  LAKCENT     (f    73*)— IRSTBUCTIONS— SXTBIIIS- 

siON  OF  Issues. 

An  indictment  for  theft  miist  aver  posses- 
sion of  the  property  stolen,  and  that  it  was  tak- 
en from  possession  of  the  owner  or  person  hold- 
ing for  him,  and  in  subm'itting  the  issue  of  pos- 
session it  should  be  substantially  in  the  terms 
of  the  Indictment 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  f  196;    Dec.  Dig.  |  73.*] 

3.  Larceny  (|  73*)  —  Instructions  —  Posses- 
sion AND  Ownership. 

A  portion  of  a  charge  submitting  the  issue 
of  the  owner's  possession  of  stolen  sacks  author- 
ized a  conviction  if  the  jury  were  satisfied  that 
defendant,  at  or  about  the  time  charged  in  the 
indictment,  "fraudulently  took  from  the  posses- 
sion of  the  sacks  the  property  described  in  the 
indictment,  and  that  they  were  the  property  of 
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J.  J.  McQ.,  without  the  consent  of  said  J.  3. 
McQ.,  with  intent  to  deprive  the  owner  of  the 
▼alae  of  the  aame,"  etc.  Held,  that  it  was  whol- 
ly meaninglesa  and  defective,  in  that  the  jury 
were  not  required  to  find  that  the  property  was 
taken  from  possession  of  the  person  aa  laid  in 
the  indictment 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
EMg.  I  196;    Dec.  Diff.  I  73.*] 

A.  LABCENT     (I    77*)— iKSTBTJCnOWS— SUBKIS- 

BION  or  IBSTTES. 

Where  the  issne  of  theft  was  raised  by  the 
state's  case,  and  defendant  admitted  the  manuai 
taking,  but  claimed  it  was  done  under  circum- 
stances not  imputing  crime  to  him,  but  in  pur- 
suance of  purchase,  it  was  error  to  submit  the 
issue  of  voluntary  return  of  stolen  property,  as 
that  doctrine  necessarily  implies  there  has  been, 
in  the  first  place,  a  criminal  taking,  and  this 
charge  was  calculated  to  create  a  belief  in  the 
minds  of  the  jury  that  the  original  taking  was 
wrongful. 

[Bd.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  {{  199-204;   Dec.  Dig.  |  77.*] 

Appeal  from  Ellis  County  Conrt;  J.  T. 
Spencer,  Judge. 

L.  J.  Eabauks  nas  convicted  on  a  trial 
on  charges  of  theft  and  of  receiving  stolen 
property,  and  be  appeals.     Reversed. 

Winn  &  Hancock,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  indicted  by 
the  grand  Jury  of  Ellis  county  on  Novem- 
ber 2Sth  of  last  year  for  the  theft  of  26 
sacks,  alleged  to  be  the  property  of  one 
J.  J.  McQuatters,  of  the  value  of  $2.60,  and 
in  another  count  with  the  offense  of  fraud- 
ulently receiving  stolen  property.  The  tes- 
timony of  the  state  includes  circumstances 
sufficient,  perhaps,  to  sustain  the  conviction. 
If  they  stood  alone.  It  was  appellant's  con- 
tention that  he  bought  these  sacks  from  or 
through  one  Parson  Frierson,  a  negro  driver. 
This  contention  he  supported  by  his  own 
testimony,  as  well  as  the  evidence  of  Frank 
Tidwell.  Appellant  Introduced  testimony 
that  he  bad  borne  and  bore  a  good  reputa- 
tion as  an  honest  and  law-abiding  citizen 
in  tb'e  community  in  which  he  lived.  The 
charge  of  the  court  defined  theft  substan- 
tially 111  the  language  of  the  statute,  and 
submitted  to  the  jury  the  offense  of  theft  as 
such,  as  well  as  the  offense  of  fraudulently 
receiving;  and  concealing  stolen  property,  qs 
well  as  the  issue  of  the  voluntary  return  of 
stolen  property. 

1.  In  this  state  of  record  appellant  re- 
qnested  the  court  to  give  in  charge  the  fol- 
lowing special  Instruction:  "Ton  are  further 
instructed  that,  where  a  person  takes  prop- 
erty under  a  claim  of  title,  he  cannot  be  con- 
victed of  theft,  and,  if  you  believe  that  the 
defendant  took  the  property  under  a  claim  of 
title,  you  must  acquit  him."  This  charge  is 
not  strictly  accurate,  nor  Is  this  language 
wholly  applicable  to  the  case  at  bar,  but  was 
sufficient,  we  think,  to  call  the  attention  of 
the  court  to  his  utter  failure  to  submit  ap- 


pellant's defense  at  all,  and  should.  In  sub- 
stance at  least,  have  been  given. 

2.  By  bill  of  exceptions  appellant  com- 
plains of  the  following  portion  of  the  court's 
charge:  "Now,  If  from  the  evidence  you  are 
satisfied  beyond  a  reasonable  doubt  that  tbe 
defendant,  L.  J.  Eubanks,  in  tbe  county  of 
Ellis  and  state  of  Texas,  at  or  about  the 
time  charged  in  the  indictment,  fraudulent- 
ly took  from  tbe  possession  of  the  sacks  tbe 
property  described  in  tbe  indictment,  and 
that  tbe  sacks  were  tbe  property  of  J.  J. 
McQuatters,  without  the  consent  of  tbe  said 
J.  J.  McQuatters,  with  intent  to  derive  the 
owner  of  the  value  of  the  same,  and  to  ap- 
propriate it  to  tbe  use  or  benefit  of  him, 
the  said  defendant,  L.  J.  Eubanks,  then  you 
will  find  tbe  defendant  guilty,"  etc.  Except 
for  the  bill  of  exceptions,  whlCh  was  taken 
at  tbe  time,  there  might  be  some  contention 
that  we  could  assume  that  the  charge  of  tbe 
court  as  copied  In  the  record  was  a  mere 
lapse  of  the  pen;  but  this  portion  of  tbe 
court's  charge  was  In  terms  excepted  to,  as 
the  bin  recites,  before  the  Jury  had  retired 
to  consider  their  verdict,  on  the  ground  that 
same  was  meaningless,  and  that  appellant 
could  not  take  from  the  possession  of  the 
sacks,  the  theft  of  which  he  is  charged,  but 
the  evidence  must  show  that  they  were  tak- 
en from  the  possession  of  some  one,  and  tbe 
court  gave  the  Jury  no  opportunity  to  pass 
on  the  question  as  to  whom  the  possession 
of  the  sacks  was  in,  or  as  to  whose  posses- 
sion they  were  taken  from.  In  all  indict- 
ments for  theft,  it  Is  essential  to  aver  the 
possession  of  tbe  property  stolen,  and  that 
It  was  taken  from  the  possession  of  the 
owner,  or  person  holding  for  the  owner,  and 
in  submitting  the  issue  to  the  Jury  it  Is  in- 
dispensable that  the  matter  of  possession  be 
submitted  substantially  In  the  terms  charged 
In  the  indictment  The  charge  of  the  conrt 
here,  of  course,  is  wholly  meaningless  and 
defective,  In  that  the  Jury  are  not  required 
to  find  that  the  property,  if  taken,  was  tak- 
en from  the  possession  of  the  person  as  laid 
in  the  Indictment 

3.  Again,  appellant  complains  that  tbe 
court  erred  In  submitting  the  issue  of  vol- 
untary return  of  stolen  property.  We  think 
tbe  court  was  in  error  In  submitting  this  is- 
sue. Under  tbe  state's  case,  the  issue  rais- 
ed was  the  fraudulent  taking  of  the  prop- 
erty, or,  in  other  words,  that  appellant  was 
guilty  of  theft  By  his  testimony  he  In  sub- 
stance admitted  the  manual  taking  of  the 
sacks,  but  claimed  that  same  was  done  un- 
der circumstances  not  imputing  crime  to 
htm,  but  In  pursuance  of  purchase.  The 
doctrine  of  voluntary  return  of  stolen  prop- 
erty implies  of  necessity  that  there  bad 
tteen,  in  tbe  first  place,  a  criminal  taking. 
This  charge  was  calculated  to  create  the 
belief  in  the  minds  of  the  Jury  that  tbe 
original  taking  was  wrongful,  and  must,  of 
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necessity,  have  been  prejudicial  to  amMllant 
From  the  verdict  of  the  Jury,  which  assessed 
a  fine  of  $1  against  appellant,  without  im- 
prisonment. It  la  obvlons  that  they  found 
appellant  guilty  with  reference  to  tblB  par- 
agraph of  the  court's  charge.  On  another 
trial  the  issues  as  here  indicated  should  be 
clearly  submitted  to  the  Jury,  omitting  any 
mention  of  voluntary  return  of  stolen  prop- 
erty under  the  evidence  as  here  presented. 
See  Schnltz  ▼.  State,  80  Tex.  App.  94,  16  S. 
W.  756. 

For  the  errors  pointed  out,  the  Judgment 
l8  reversed,  and  the  cause  is  remanded. 


JOHNSON    CX)DNTY    SAVINGS    BANK    v. 
R£NFRO. 

(Court  of  Civil  Appeals  of  Texas.    Oct  20, 

1909.) 

L  Bnxs  AND  Notes  (|  373*>— Inhocent  Pdb- 

CHASEB— EgmTABLK  SET-OiT. 

Where -plaintiff  was  an  innocent  porcbaser 
for  value  of^acceptancea  given  by  defendant  in 
payment  for  goods  sold  through  fraud,  but  ob- 
taGied  knowledge  of  the  fraud  and  of  defendant's 
tefoaa)  to  pay  for  them  before  maturity,  defend- 
ant conid  set  up  the  fraud  as  a  defense  in  an  ac- 
tion thereon  by  plaintiff  only  as  to  such  drafts 
as  matured  when  plaintiff  bad  in  its  possession 
funds  of  the  drawer  sufficient  to  pay  the  accept- 
ances, but  not  as  to  such  drafts  as  were  not 
matured  when  plaintiff  held  the  drawer's  funds, 
as  the  mle  should  not  be  applied  when  it  would 
woriE  injury  to  a  bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f  966;   Dec  Dig.  f  373.*] 

2.  Salzb  (S  114*)— Rkboission  iob  Frattd— 
Right  to  Rescind. 

The  buyer  of  ^oods  who  has  given  drafts 
for  the  pnnnase  pnce  could  rescind  and  cancel 
the  contract  for  fraud  in  inducing  him  to  pur- 
chase, notwithstanding  a  bond  given  to  him  in- 
demnifying against  loss  under  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  288;   Dec  Dig.  i  114.*! 

3.  Bnxs  and  Notes  (|  373*)— Actions— De- 

FEN  BES— FBAU  D— ESTOPPEI.. 

Where  the  drawee  when  he  paid  drafts  was 
not  fully  aware  of  the  fraud  Inducing  the  sale 
of  goods  for  which  they  were  given,  or,  if  so, 
was  then  trying  to  adjust  his  differences  with 
the  drawer,  the  payment  by  the  drawee  did  not 
preclnde  bim  from  urging  the  fraud  as  a  de- 
fense against  one  holding  the  drafts  at  maturity, 
with  knowledge  of  the  fraud,  acquired  after 
transfer,  who  then  had  sufficient  of  the  drawer's 
funds  to  pay  them. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  f  966;  Dec  Dig.  f  373.*] 

Appeal  from  Wilbarger  County  Court;  J. 
A.  Nabers,  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  J.  R.  Renfro.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  rendered  in  part,  and  affirmed  In 
part 

P.  P.  McObee,  toe  appellant  Berry  ft 
iMikj,  tor  appellee. 

BICB,  J.  This  was  a  suit  by  appellant 
against  appellee  to  recover  on  three  drafts. 


a  series  of  five,  of  date  November  13,  190C, 
drawn  by  the  American  Jobbing  Associa- 
tion on  appellee  and  accepted  by  him,  the 
last  three  being  each  for  the  sum  of  $74, 
all  of  the  same  being  due,  respectively,  four, 
six,  eight,  ten,  and  twelve  months  there- 
after; the  first  two  having  been  paid  off  at 
maturity.  Appellee  purchased  from  the 
American  Jobbing  Association  an  assortment 
of  Jewelry,  for  which  these  acceptances 
were  given.  Sub8e<}uent  thereto,  on  the 
14th  of  December,  1906,  said  association, 
for  value,  indorsed  said  drafts  to  appellant 
herein,  who  took  same  without  notice  of 
any  of  appellee's  defenses  thereto.  The  ap- 
pellee defended  on  the  ground,  among  other 
things,  of  the  failure  of  consideration  of  said 
acceptances,  in  this:  that  he,  not  being  a 
Judge  of  Jewelry,  relied  upon  the  represen- 
tations of  the  agent,  and  was  Induced  to 
purchase  said  Jewelry  by  reason  of  said  rep- 
resentations made  by  said  association  to 
the  effect  that  the  same  were  flrst-class 
goods,  merchantable  and  of  good  quality, 
whereas,  said  Jewelry  proved  to  be  worth- 
less, and  said  representations  were  there- 
fore fraudulent.  He  further  pleaded  that 
plaintiff  was  not  an  innocent  holder  for 
value  without  notice,  and,  further,  that 
plaintiff  after  it  had  been  Informed  before 
the  maturity  of  the  acceptances  of  tho 
fraud  that  bad  been  practiced  upon  him  in 
the  purchase  of  said  Jewelry,  and  that  the 
consideration  for  said  acceptances  had  fail- 
ed, had  paid  the  first  two  thereof,  and  that 
plaintiff  had  sufficient  funds  in  Its  bands 
belonging  to  said  American  Jobbing  Asso- 
ciation before  and  at  the  time  of  the  ma- 
turity of  said  last  three  acceptances  to  cover 
same,  and  which  he  contended  should  have 
been  applied  in  payment  thereof.  Appel- 
lant, by  supplemental  petition,  further 
pleaded  that  it  was  an  Innocent  purchaser 
for  value  of  said  acceptances,  without  no- 
tice of  the  infirmity  in  said  paper,  and  like- 
wise pleaded  that  at  the  time  of  the  pur- 
chase of  said  Jewelry  the  said  American 
Jobbing  Association  bad  executed  to  defend- 
ant a  contract  of  guaranty  as  to  the  quality 
of  said  Jewelry,  etc.,  wherefore  he  was  pre- 
cluded from  asserting  any  defense  against 
the  Judgment  sought  against  him.  Upon 
trial  before  the  court  without  a  Jury  Judg- 
ment was  rendered  in  favor  of  the  defend- 
ant, from  which  this  appeal  Is  prosecuted. 

While  there  are  a  number  of  assignments 
assailing  the  correctness  of  the  Judgment  of 
the  court  for  several  reascms,  still  we  think 
it  only  necessary  to  notice  the  principal 
one,  which  in  onr  Judgment  is  decisive  of 
the  questions  presented.  Appellant  Insists 
that  the  defoidant  has  no  right  in  equity  to 
set  up  as  against  it  a  failure  of  considera- 
tion of  the  acceptances,  and  to  urge  Its 
failure  to  apply  the  funds  of  the  association 
in  its  hands  to  the  satisfaction  of  said  ac- 
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ceptances  as  a  defense  to  this  action,  since 
It  contends  that  it  was  an  Innocent  purchas- 
er of  said  drafts  for  value  before  maturity 
without  notice  of  any  infirmity  therein,  and 
especially  so  since  there  were  no  funds  In 
its  hands  belonging  to  the  association  at  the 
time  of  the  maturity  of  the  last  acceptance. 

It  Is,  however,  urged  on  the  part  of  appel- 
lee that  the  Judgment  should  be  sustained 
because  of  appellant's  failure  after  notice 
of  the  fraud  and  failure  of  consideration 
therefor  to  apply  the  funds  In  Its  bands 
belo;iglng  to  said  association  to  the  satisfac- 
tion thereof,  and  this  is  true  notwithstand- 
ing he  had  paid  the  first  two  thereof  with- 
out objection,  asserting  that  it  would  be  ineq- 
uitable to  do  so,  and  cites  in  support  of 
said  insistence  the  cases  of  Sperlln  t.  Penin- 
sula Loan  &  Discount  Co.  (Tex.  Civ.  App.) 
103  S.  W.  232;  also  the  case,  of  Van  Winkle 
Gin  ft  Machinery  Co.  v.  Citizens'  Bank  of 
Buffalo,  89  Tex.  147,  83  S.  W.  862.  WhUe 
the  case  first  cited  is  in  Its  facts  very  much 
like  the  present  case,  and  In  some  respects 
seems  to  support  appellee's  contention,  still 
in  our  judgment  it  is  dissimilar  to  and  dis- 
tinguishable from  the  case  at  bar.  in  this: 
that  In  that  case  it  was  clearly  shown  by 
the  proof  that  the  bank,  the  holder  of  the 
acceptances  sued  upon,  was  not  an  Innocent 
purchaser  for  value,  and,  further,  the  ques- 
tion was  not  raised  in  that  case  as  to  wheth- 
er there  was  any  deposit  In  the  bank  in  fa- 
vor of  the  drawer  of  the  checks  at  the  time 
of  the  maturity  thereof.  In  the  last  case 
cited  the  record  discloses  that  the  bank 
not  only  had  notice  of  the  infirmity  of  the 
paper  and  the  failure  of  cousideratlon  be- 
fore maturity  thereof  and  before  suit  was 
brought  thereon,  but  likewise  bad  at  the 
time  of  its  maturity,  and  at  the  time  of  the 
institution  of  the  suit,  a  large  amount  of 
money  in  Its  hands  belonging  to  the  drawer 
of  the  drafts  sued  upon;  wherefore  it  was 
held  bound  in  equity  and  good  conscience  to 
protect  the  acceptor  of  the  paper  by  the  ap- 
plication of  said  funds  of  the  Indorser  to 
the  payment  of  said  acceptances.  So  that 
In  our  judgment  each  of  those  cases  pre- 
sents a  different  state  of  facts  from  those 
under  consideration  here,  and  which,  In 
our  opinion,  renders  them  Inapplicable  to 
the  questions  here  presented,  and  therefore 
of  no  controlling  effect 

It  is  said  by  Judge  Denman  In  Van  Win- 
kle Gin  Co.  V.  Citizens'  Bank,  supra:  "The 
relation  of  the  bank  to  its  depositors  is  that 
of  debtor  and  creditor,  and  its  right  to  off- 
set its  indebtedness  to  the  depositor  against 
the  indebtedness  of  the  latter  to  it  Is  of  an 
equitable  nature  intended  for  its  protection, 
and  does  not  depend  upon  any  statute  in 
relation  to  offsets.  It  is  generally  said  that 
it  Is  optional  with  the  bank  whether  it  will 
avail  itself  of  this  right.  Citizens'  Bank  y. 
Carson,  32  Mo.  191;  Jermain  v.  Denniston, 
6  N.  Y.  276;  Marsh  v.  Oneida  Cent  Bank,  34 


Barb.  (N.  T.)  298;  Pitts  v.  Oongdon,  2  N". 
Y.  362,  61  Am.  Dec.  299;  Beardsley  v.  War- 
ner, 6  Wend,  (N.  Y.)  610;  Tlconlc  Bank  v. 
Johnson,  21  Me.  426;  Sbackamaxon  Bank  v. 
Klnsler,  16  Wkly.  Notes  Oas.  (Pa.)  509.  The 
Instances  in  which  it  has  been  held  that 
the  bank  had  the  absolute  right  to  detM'mine 
whether  It  would  or  would  not  exercise  .its 
privilege  were  cases  in  which  it  was  not 
appealing  to  the  courts  to  apply  any  equita- 
ble principle  in  order  to  allow  it  to  recover, 
as  the  Citizens'  Bank  of  Buffalo  is  doing 
here,  against  an  Innocent  party  to  the  paper, 
who,  but  for  the  application  of  such  prin- 
ciple, could  not  be  held  liable.  If  the  Buf- 
falo Forge  Company  had  not  transferred  the 
bill  before  maturity,  or  If  at  the  time  of  the 
indorsement  the  bank  had  known  of  the 
failure  of  consideration.  It  Is  clear  that  such 
failure  would  have  been  a  complete  de- 
fense. This  is  not  disputed.  McDonald 
Manuf.  Co.  V.  Moran,  52  Wis.  203,  8  N.  W. 
864;  Mann  v.  Nat  Bank,  30  Kan.  412,  1 
Pac.  679.  But  although,  in  good  conscience, 
plaintiff  in  error  ought  not  &a  between  it 
and  the  Buffalo  Forge  Company,  or  any 
one  claiming  under  or  through  the  latter 
with  notice,  to  be  held  to  pay  the  bill,  never- 
theless it  will  not  be  allowed  to  assert  Its 
defense  to  the  prejudice  of  the  Indorsee 
bank  because  the  latter  has  invoked  the 
protection  thrown  round  it  by  the  law  as  an 
innocent  purchaser.  As  between  the  ac- 
ceptor and  the  Innocent  holder,  the  latter 
will  be  absolutely  protected,  because  the 
former  has  carelessly  launched  upon  the 
market  its  unqualified  promise  to  pay, 
whereby  the  latter  was  induced  to  acquire 
same.  But,  while  the  law  protects  the  in- 
nocent holder  at  the  expense  of  the  negligent 
but  inndcent  acceptor.  It  does  not  permit 
the  former  to  use  his  vantage  ground  for 
the  purpose  of  going  bey<»id  bis  protec- 
tion, and  willfully  Inflicting  on  the  latter  a 
wrong,  in  order  to  favor  the  fraudulent  «i- 
dorser  who  in  justice  and  good  ponscience 
ought  to  pay  the  bill." 

It  must  be  borne  in  mind,  however,  that  in 
that  case  an  entirely  different  set  of  facts 
from  those  here  presented  were  before  the 
court  for  consideration.  Beside  the  fact  that 
the  bank  had  ample  funds  in  its  hands,  both 
at  the  time  of  the  maturity  of  the  paper  and 
at  the  institution  of  the  suit,  with  which  to 
have  protected  itself,  and  that  both  It  and 
the  drawer  of  the  paper  lived  in  a  foreign 
state,  it  was  further  shown  that  the  suit  was 
brought  at  the  instance  of  the  drawer  of 
the  draft  in  that  case,  who  had  agreed  to 
hold  the  bank  harmless  In  the  event  of  a  fail- 
ure of  said  suit  To  show  that  the  court 
evidently  gave  much  weight  to  the  fact  that 
there  was  money  in  the  hands  of  the  bank 
belonging  to  the  endorser  at  the  time  of  ma- 
turity of  the  paper  after  notice  of  its  dla-  _ 
honor,  and  with  which  It  could  have  amply  ' 
protected   itself,   we  beg  to   further   quote 
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from  the  opinion  by  Judge  Denman  In  the 
game  case,  as  follows:  "The  bank  had  the 
andoabted  right  to  say  to  the  Forge  Com- 
pany :  'Ton  hare  indorsed  us  a  paper  which, 
as  between  you  and  the  acceptor,  the  latter 
oaght  not  to  pay.  We  have  money  belonging 
to  you  tn  our  hands  sufficient  to  satisfy  your 
contract  of  indorsement  now  due,  and  we 
elect  to  avail  ourselves  of  our  equitable  right 
to  apply  the  same  ks  an  off-set  and  in  settle- 
ment of  your  contract  and  return  to  you 
the  paper,  rather  than  pursue  the  innocent 
acceptor  in  another  jurisdiction,  especially 
since  such  pursuit  cannot  possibly  be  neces- 
sary for  our  protection.  We  will  not  use  the 
shield  thrown  round  us  by  law  solely  for 
our  protection  as  Innocent  purchasers  as  a 
subterfuge  to  aid  you  in  enforcing  through 
us  an  unjust  demand.'  Such  a  position 
would  have  been  unassailable  in  morals  and 
in  law.  The  bank,  however,  elected  the  con- 
trary. The  case  then  comes  to  this:  The 
iodorser  In  good  conscience  should  pay.  The 
bank  has  its  funds  in  Its  hands  sufficient  to 
satisfy  the  demand  with  a  perfect  right  in 
equity  to  offset  same  in  satisfaction  of  the 
bill.  The  pursuit  of  the  acceptor  in  a  foreign 
jarisdiction  Is  clearly  not  necessary  to  the 
bank's  protection,  but  can  only  serve  to  al- 
low the  Indorser  to  avail  himself  of  the 
protection  given  by  law  to  an  innocent  pur- 
chaser in  order  to  cut  the  acceptor  off  from  a 
Just  defense,  and  compel  It  to  pay  Bt  sum  of 
money  which  In  equity  It  should  not  pay." 
While  the  evidence  shows  that  the  defendant 
was  Induced  to  purchase  the  Jewelry  on 
account  of  fraudulent  representations  made 
with  reference  to  its  quality  by  said  associa- 
tion, and  that  the  same  proved  worthless,  and 
there  was  a  total  failure  of  consideration 
for  said  acceptances,  yet  it  also  appears  to 
our  satisfaction  that  the  appellant  was  an 
innocent  holder  for  value,  without  notice, 
of  the  same;  and,  while  subsequent  to  Its 
purchase  of  said  paper,  and  before  maturity 
thereof.  It  had  notice  of  said  infirmity  there- 
in and  defendant's  refusal  to  pay  the  same, 
still  it  also  appears  that  at  the  time  of  the 
maturity  of  the  last  acceptance  there  were 
no  funds  In  its  hands  belonging  to  said  asso- 
ciation, but,  on  the  contrary,  there  was  an 
overdraft  by  said  association,  amounting  to 
some  $800.  We  are  of  the  opinion  for  these 
reasons  that  it  would  be  inequitable,  so  far, 
at  least,  as  the  last  acceptance  is  concerned, 
to  apply  the  equitable  doctrine  invoked  here, 
and  thereby  defeat  the  right  of  recovery  on 
the  part  of  appellant  thereon.  It  appears, 
It  is  true,  that,  as  to  the  other  two  acceptan- 
ces sued  on,  there  were  funds  In  the  hands 
of  the  bank  after  their  maturity  belonging 
to  said  association  more  than  sufficient  to 
have  liquidated  them,  and  as  to  them  the 
defense  urged,  we  thlnJc,  ia  applicable,  but  we 


do  not  believe  that  the  bank,  appellant  In 
this  case,  would  have  any  right  to  apply 
funds  tn  its  hands  belonging  to  said  associa- 
tion to  the  payment  of  said  last  acceptance 
before  the  maturity  thereof.  Certainly  if  the 
bank  Itself,  as  between  It  and  its  depositor 
the  American  Jobbing  Association,  in  this 
case  would  have  no  right  to  set  off  its  unma- 
tured demand  against  said  depositor,  then  it 
would  be  inequitable  to  hold  that  it  should 
be  compelled  In  this  case  to  have  applied  any 
funds  in  its  hands  that  may  have  been  shown 
to  belong  to  said  association  In  payment  of 
its  unmatured  claim  in  an  effort  to  protect 
the  Innocent  acceptor,  because  It  could  not 
be  held  It  seems  to  us  that  it  should  be  re- 
quired to  place  Itself  at  disadvantage  for 
the  benefit  of  the  acceptor.  The  equitable 
doctrine  Invoked  In  our  Judgment  should  only 
be  applied  when  It  could  work  no  injury  to 
the  bona  fide  purchaser  of  the  paper,  and  in 
support  of  this  doctrine  we  cite  the  following 
authorities:  Homer  v.  Nat.  Bank  of  Com- 
merce, 140  Mo.  225,  41  S.  W.  790;  Jordan  v. 
Nat  Shoe  &  Leather  Bank,  74  N.  Y.  467,  30 
Am.  Rep.  310;  1  Morse  on  Banking  (3d  Ed.) 
p.  563,  §  329;  3  Randolph  on  Commercial  Pa- 
per, S  1441;  Commercial  Nat  Bank  v.  Proc- 
tor, 08  II}.  558;  First  Nat  Bank  v.  Peltz. 
176  Pa.  513,  35  Atl.  218,  36  L.  R.  A.  832,  63 
Am.  St  Rep.  68C. 

Appellant  likewise  urges  that  since  a  guar- 
anty bond  was  given  by  the  Jewelry  associa- 
tion to  the  defendant.  Indemnifying  blm 
against  loss  under  the  contract,  and,  further, 
that  since  the  payment  of  the  first  two  ac- 
ceptances without  objection  by  him,  he  should 
be  held  to  have  waived  the  right  of  urging  his 
equitable  defense  thereto.  We  think  It  only 
necessary  to  say  in  reply  to  this  contention 
that  the  defendant  had  the  right,  on  the 
ground  of  the  fraud  pleaded,  to  rescind  and 
cancel  the  contract,  and  that,  when  the  first 
two  acceptances  were  paid  by  him,  he  was 
not  fully  aware  of  the  worthlessness  of  said 
Jewelry,  or.  If  so,  there  was  at  that  time  an 
effort  being  made  by  him  to  adjust  the  dis- 
pute with  the  association,  for  which  reasons 
in  our  Judgment  he  was  not  precluded  from 
urging  said  defense,  and  appellant's  conten- 
tion Is  therefore  without  merit. 

Believing  that  the  court  erred  In  rendering 
Judgment  against  appellant  so  far  as  the  last 
acceptance  Is  concerned.  Its  Judgment  In  this 
respect  is  now  here  reversed  and  rendered  In 
favor  of  appellant  for  the  sum  of  $74,  with 
6  per  cent.  Interest  thereon  from  date  of  ma- 
turity thereof,  the  same  being  the  amount 
due  on  said  last  acceptance;  but  the  Judg- 
ment In  appellee's  favor  as  to  the  other  two 
acceptances  will  not  be  disturbed,  but  is  af- 
firmed. 

Affirmed  In  part,  and  reversed  and  reoderea 
in  part 
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FAMBRO  ▼.  KEITH. 

(Court  of  cavil  Appeals  of  Teza&     Oct  27, 

1909.) 

1.  EVIDKSCE  (S  441*)— PaBOL  ETIDKItCK  Al- 
rECTINO   WbiTINGS— NOTE.S. 

An  oral  promise  by  the  payee  to  the  surety 
on  a  note,  made  when  it  is  executed,  not  to 
enforce  its  i>ayment  against  him,  does  not  affect 
the  surety's  obligation,  evidenced  by  the  writing. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2046;   Dec.  Dig.  {  441.*] 

2.  Pbihcipal  awd  Surety  «  104*)  — Dib- 
OHASGE  or  SUBBTT— Extension  of  Tikb  vob 
Payment. 

An  agreement  between  the  maker  and  the 
payee  of  a  matured  note,  without  the  surety's 
consent,  to  extend  the  time  of  payment  for  a 
definite  period,  on  consideration  that  the  maker 
will  pay  interest  accruing  thereon,  releases  the 
sure^. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  IHg.  f  186;   Dec.  Dig.  t  104.*J 

Appeal  from  District  Court,  Shelby  Coun- 
ty; James  I.  Perkins,  Judge. 

Action  by  P.  P.  Keith  against  F.  W.  Fam- 
bro.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

D.  M.  Sbort  &  Sons,  for  appellant  Bryar- 
ly,  Carter  &  Walker,  for  appellee. 

NEILL,  J.  Appellee  sued  appellant  on  a 
promissory  note,  alleging  that  the  note  was 
made  to  him  on  February  21, 1903,  by  James 
T.  Policy  and  F.  W.  Fambro  for  the  sum  of 
$204.60,  payable  30  days  after  date,  with  In- 
terest from  date  at  the  rate  of  10  per  cent 
per  annum;  that,  while  the  note  was  signed 
by  each  maker  as  a  principal,  as  a  matter  of 
fact  PoUey  was  the  principal  and  Fambro  bla 
surety  thereon;  that  since  the  note  matured, 
and  before  the  Institution  of  the  suit,  Polley 
died,  leaving  bis  estate  Insolvent  The  de- 
fendant, Fambro,  answered  by  a  general  de- 
nial, and  pleaded  specially:  (1)  That  he  sign- 
ed the  note  as  an  accommodation  surety  at 
the  request  of  Polley,  and  upon  tbe  represen- 
tation, made  blm  by  plaintiff  when  sucb  re- 
quest was  made,  that  tbe  note  would  never 
be  enforced  against  him,  and  that  he  relied 
upon  and  was  induced  by  such  representation 
to  place  his  signature  to  the  instrument ;  and 
(2)  that  after  the  note  matured  tbe  plaintiff, 
without  his  consent,  in  consideration  of  an 
agreement  made  with  him  by  Polley  to  pay 
tbe  Interest  accruing  thereon,  extended  time 
of  payment  of  tbe  note  for  30  days,  and  that 
by  reason  of  sucb  agreement  and  extension 
defendant  was  discharged  from  further  lia- 
bility. Exceptions  to  both  special  pleas  were 
sustained,  the  case  was  tried  by  Jury,  and 
judgment  rendered  against  tbe  defendant  for 
tbe  amount  principal  and  interest  due. 

That  tbe  first  special  plea  offered  no  de- 
fense to  tbe  action  is  too  obvious  for  dis- 
cussion. It  Involves  the  absurdity  that  an 
oral  promise  of  tbe  payee  to  the  payor,  made 
when  a  note  Is  executed,  not  to  enforce  its 


payment,  destroys  tbe  obligation  evidenced  by 
a  written  Instrument  But  there  is  music  for  • 
tbe  appellant  In  the  other  special  plea;  for 
it  is  held  in  this  state  that  tbe  extension  of 
an  Interest-bearing  debt,  upon  an  agreement 
of  tbe  parties,  based  on  a  consideration,  for 
a  definite  period.  Is,  In  effect,  a  contract  thiat 
tbe  creditor  will  forbear  suit  during  the  time 
of  extension,  and  that  tbe  debtor  forego  his 
right  to  pay  before  the  expiration  of  that 
time;  that  sucb  agreement  is  a  contract  based 
upon  a  valuable  consideration,  and  binding 
upon  the  parties,  because  the  debtor  secures 
the  benefit  of  forbearance,  and  tbe  creditor 
an  Interest-bearing  Investment  for  a  prolong- 
ed and  definite  period;  and,  hence,  that  a 
surety  on  the  original  contract  of  Indebted- 
ness, who  has  not  assented  to  the  agreement 
extending  its  time  of  payment  Is  released 
from  his  obligation,  because  of  tbe  impair- 
ment of  his  right  to  pay  the  debt  at  any  time 
after  It  became  due  under  the  original  con- 
tract and  proceed  against  tbe  principal  for 
indemnity.  Benson  v.  Phipps,  87  Tex.  578, 
29  S.  W.  1061,  47  Am.  St  B^.  128;  Carter- 
BatUe  Grocer  Co.  v.  Clark  (Tex.  Civ.  App.) 
91  S.  W.  882;  Kearby  v.  Hopkins,  14  Tex.  Civ. 
App.  166,  36  S.  W.  515. 

We  conclude,  therefore,  that  tbe  court 
erred  in  sustaining  the  exception  to  said  plea. 
Wherefore  the  judgment  is  reversed,  and  tbe 
cause  remanded. 


HOPE  V.  LONG  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  14, 1909. 

Rehearing  Denied  Nov.  4,  1909.) 

Appeal  and  E^bob  (f  78*) — Obdebs  Appeai,- 

ABLB— Statutes. 

Rev.  St.  1805,  art.  1383,  authorizing  ap- 
peals from  final  judgments  of  the  district  and 
county  courts,  does  not  authorize  an  appeal 
from  an  interlocutory  order  of  the  county  court 
setting  aside  a  default  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 


peal 


Error,  Cent  Dig.  |  478 ;  Dec.  Dig.  §  71 

Appeal  from  Franklin  County  Conrt;  O. 
E.  Cowan,  Judge. 

Action  by  T.  A.  Hope  against  S.  M.  Long 
and  another.  From  an  order  setting  aside 
a  default  Judgment  in  favor  of  plaintiff,  be 
appeals.     Dismissed. 

S.  D.  Goswick,  for  appellant  R.  T.  Wil- 
kinson, for  appellees. 

LEVY,  J.  The  appellant  sued  appellee, 
and  bad  entered  on  tbe  appearance  day 
of  tbe  county  court  Judgment  by  default 
On  the  third  day  after  tbe  default  judg- 
ment was  rendered,  tbe  appellee  filed  a 
motion  to  have  same  set  aside  and  to  be 
allowed  to  file  an  answer  and  have  the 
cause  proceed  to  trial  on  the  merits.  It  ap- 
pears from  tbe  motion,  and  tbe  evidence 
submitted  to  tbe  court  on  tbe  hearing  thereof, 
that  on  tbe  first  day  of  the  court  the  attor- 
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neys  for  the  plaintUC  and  defeudant  had 
agreed  that  the  case  should  be  passed  for 
trial  until  a  specified  day  later  in  the  term. 
me  conrt  after  hearing  the  evidence  grant- 
ed the  motion,  and  entered  an  order  to  set 
aside  the  Judgment  by  default  The  ap- 
pellant excepted  to  the  order  setting  aside  the 
judgment  by  default,  and  gave  notice  of  ap- 
peal to  this  court.  The  case  was  not  tried 
on  its  merits  at  this  term  of  the  court,  but 
seems  to  have  been  passed  awaiting  a  de- 
termination of  this  appeal. 

There  is  no  provision  of  law  authorizing 
an  apiieal  to  this  court  from  an  interlocutory 
order  of  the  county  court  in  this  case  setting 
aside  the  Judgment  by  default  entered  at 
a  previous  day  of  the  term.  Rev.  St  1896, 
art  1383;  Stewart  ▼.  Jones,  9  Tex.  409;  Hous- 
ton V.  Starr,  12  Tex.  425;  Dial  v.  Collins  et 
aL,  40  Tex.  868.  Tbe  cases  cited  in  appel- 
lant's brief  have  no  application  to  tbe  pres- 
ent appeal.  They  are  cases  where  the  court 
refused  to  grant  a  new  trial  and  set  aside 
the  Judgment,  and  consequently  there  was  in 
the  cases  a  final  Judgment  which  could  be 
aK>eaIed  from  and  tbe  assignments  reviewed 
by  this  court 

Because  this  court  Is  without  Jurisdiction 
to  entertain  the  appeal,  the  same  was  ordered 
dismissed. 


GOODHUB  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Court  of  Civil  Appeals  of  Texas.     Oct  27, 
1909.) 

1.  Telegbaphb  and  Teuephones  (I  68*)— De- 
ult  is  Delivebt  of  Message  —  Damages 
Reooverabu:. 

In  case  of  delay  in  delivering  a  message  in- 
forming a  daughter  of  her  fathers  fatal  illness, 
damages  arising  from  distress  and  mental  an- 

SJsh  arising  from  her  great  desire  to  reach  her 
ther  at  tbe  earliest  possible  moment  and  from 
separation  from  her  family,  cannot  be  recovered, 
•8  her  anxiety  was  not  produced  thereby,  but 
merely  prolonged. 

[M.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  69,  70;  Dec.  Dig. 
|68.»] 

2.  DisinssAi.  AND  Nonsuit  ({  55*)— Sustain- 

mo    E^XCEPTIONB    to     PETITION  —  JUBISDIC- 
TION. 

Where  exceptions  are  sostained  to  parts  of 
a  petition  settmg  np  damages,  and  plaintiff 
declines  to  amend,  the  case  is  properly  dismiss- 
ed; the  remaining  amount  in  controTersy  not 
being  safficient  to  give  jurisdiction. 

(Bd.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  H  U5,  116;    Dec.  Dig.  J 

Appeal  from  District  Court  Jefferson  Coun- 
ty;   L.  B.  Hlghtower,  Jr.,  Judge. 

Action  by  Augusta  Goodhue  against  the 
Western  Union  Telegraph  Company.  From  a 
judgment  for  defendant  plaintitt  appeals. 
Affirmed. 

Ed.  Haltom,  for  appellant  F.  J.  &  R.  O. 
Duff,  for  appcdlee. 


FLY,  J.  Appellant  iuatituled  this  suit  to 
recover  damages  alleged  to  have  accrued  by 
the  failure  of  appellee  to  promptly  deliver  a 
message  informing  her  of  tbe  illness  of  her 
father.  The  material  parts  of  the  petition 
tire  as  follows : 

"And  now,  for  cause  of  action,  plaiutifT 
avers :  That  on  and  for  a  short  time  before- 
August  23,  1906,  she  was  on  a  visit  to  the 
family  of  Mr.  and  Mrs.  George  Smith,  in 
Warrenton,  Va.,  and  on  the  23d  day  of  Au- 
gust 1906,  John  B.  Goodhue,  tbe  father  of 
plaintiff,  was  seriously  Ul  in  Beaumont  Jef- 
ferson county,  Tex.,  and  on  said  23d  day  of 
August  at  or  about  12  o'clock  midday,  Mrs. 
Josie  Goodhue,  the  mother  of  plaintiff,  caus- 
ed to  be  delivered  to  defendant  at  Its  ofiSce 
in  Beaumont  Tex.,  a  message  to  be  sent  to 
plaintiff  at  Warrenton,  Va.,  notifying  plaintiff 
to  come  home  to  Beaumont  by  first  train; 
said  message  being  in  substance  as  follows : 
"Miss  Augusta  Goodhue,  care  Mrs.  Geo. 
Smith,  Warrenton,  Va.  Come  home  on  first 
train.  Papa  ill.  [Signed]  Mama."  And  that 
the  charges  of  defendant  for  transmission 
and  d^Ivery  of  said  message  were  paid.  And 
now  plaintiff  avers :  That  within  about  one- 
half  hour  after  said  message  was  accepted 
for  transmission  and  delivery  by  defendant 
at  Beaumont  plaintiff's  said  mother  caused 
tbe  defendant  at  its  office  in  Beaumont  to 
be  notified  that  tbe  prompt  and  immediate 
transmission  and  delivery  of  said  message 
was  important  and  then  requested  the  agent 
or  employe  of  said  defendant  to  have  said 
message  hurried  through  to  Warrenton,  Va., 
so  that  plaintiff  might  receive  the  same  as 
early  as  possible,  and  defendant's  agent  or 
employ^  was  told  that  if  there  were  any  ad- 
ditioiftil  charge  for  hurrying  said  message 
through  that  such  charges  would  be  immedi- 
ately paid,  and  so  they  would  have  been  paid ; 
and  then  the  agent  or  employe  replied,  in 
substance,  that  the  message  had  been  sent. 
and  would  be  hurried  through  to  deliver}' 
without  extra  charge,  and  plaintiff  further 
avers  that  said  message  upon  its  face,  and  by 
its  wording,  shows  that  It  was  Important  to 
plaintiff  that  she  receive  the  same  as  early  as 
possible,  BO  that  she  could  have  an  oppor- 
timlty  of  taking  the  first  possible  railway 
train  from  Warrenton,  Va.,  on  her  journey 
back  home  to  Beaumont  Tex.  That  defend- 
ant's agents  and  employes,  at  Beaumont 
knew  that  he  was  seriously  111,  and  knew 
that  said  message  was  sent  to  plaintiff  by 
plalntitTs  mother. 

"And  now  plaintiff  represents:  That 
through  the  gross  negligence  and  carelessness 
of  'the  defendant  its  agents  and  servants, 
said  message  was  not  transmitted  to  Warren- 
ton, Va.,  and  delivered  to  plaintiff  until  aft- 
er the  expiration  of  nearly  six  hours  after  it 
bad  been  received  by  defendant  at  Beau- 
mont Tex.,  for  transmission,  so  that  the  same 
was  not  delivered  to  plaintiff  until  about  tbe 
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honr  of  6  o'clock  and  55  minntes  on  the  even- 
ing of  August  23,  1906.  That  at  the  time 
Bald  message  was  delivered  the  banks  and 
business  houses  in  Warrenton  had  closed  for 
the  day,  and  plalntitT  did  not  have  suflSclent 
funds  to  pay  her  passage  back  to  Bfiaumont, 
and  by  reason  of  the  banks  and  business 
houses  being  closed  plaintiff  could  not  get  a 
draft  on  Beaumont  cashed  to  raise  the  neces- 
sary funds  which  she  could  and  would  have 
done  had  said  message  been  delivered  even 
one  hour  earlier.  That  her  host,  Mr.  Geo. 
Smith,  did  not  have  In  bis  house  sufficient 
money  to  pay  plalntifTs  passage  back  to 
Beaumont;  but,  almost  Immediately  after 
said  message  was  delivered,  Mr.  Geo.  Smith 
went  out  among  his  friends,  and  borrowing 
a  little  from  first  one  and  then  another  he 
succeeded  In  getting  for  plaintiff  sufficient 
funds  to  have  paid  her  passage  to  Beaumont, 
Tex.,  but  before  he  could  get  the  money  to- 
gether the  last  train  out  of  Warrenton,  Va., 
that  day,  had  left,  which  train  left  Warren- 
ton at  about  7:05  p.  m.  on  the  evening  of 
August  23,  1906,  and  there  would  be  no  other 
train  leaving  Warrenton,  which  plaintiff  could 
take  on  her  Journey  home,  until  6:15  p.  m. 
next  day,  August  24,  1906.  That  being  very 
anxious  to  get  home  as  soon  as  possible, 
plaintiff  went  on  the  night  of  August  23. 
1906,  by  wagon  to  Oalverton,  Va.,  a  distance 
of  about  nine  miles,  with  the  Intention  of 
there  taking  a  train  to  New  Orleans,  on  her 
way  home.  That  the  plaintiff  expended  for 
team  and  driver  from  Warrenton  to  Oalver- 
ton the  sum  of  $10,  which  was  a  reasonable 
charge,  and  which  it  became  necessary  for 
plaintiff  to  pay  in  order  to  reach  her  destina- 
tion at  the  earliest  possible  time.  That  Cal- 
verton  is  a  small  town  on  the  Southern' Rail- 
way through  which  a  train  passed  en  route 
to  New  Orleans  at  about  12:30  a.  m.,  but 
which  did  not  usually  stop  for  passengers 
at  that  station.  That  plaintiff,  or  friends 
for  her,  sent  a  telegraph  message  to  the 
officials  of  said  railway  at  Washington,  D. 
C,  requesting  that  the  train  stop  at  Oalver- 
ton for  plaintiff,  but  by  reason  of  the  fact 
that  the  message  to  plaintiff  from  Beaumont 
was  not  delivered  to  plaintiff  until  nearly  6 
p.  m.  the  message  to  said  railway  officials 
could  not  be  delivered  at  the  offices  of  said 
officials  In  Washington  until  after  office 
hours,  and  said  message  was  not  received  by 
said  railway  officials  until  It  was  too  late  for 
them  to  grant  said  request  made  by  plain- 
tiff, and  although  plaintiff  reached  Oalverton 
in  time  to  take  said  train  It  passed  through 
without  stopping.  That  if  plaintiff  had  suc- 
ceeded in  her  effort  to  take  said  train  she 
would  have  reached  Beaumont  about  24 
bburs  earlier  than  she  did.  Not  being  able 
to  take  the  said  train,  she  waited  at  Oalver- 
ton until  the  hour  of  1 :30  a.  m.,  August  24, 
1906,  when  she  took  a  train  which  carried 
her  to  Cincinnati,  Ohio.  That  this  was  un- 
der the  circumstances  the  best  and  quickest 
way  for  plaintiff  to  reach  her  home  In  Beau- 


mont, or  at  least  It  so  appeared  to  plaintiff. 
At  Cincinnati,  Ohio,  plaintiff  took  the  first 
train  she  could  for  New  Orleans,  La.,  which 
place  it  was  expected  plaintiff  would  reach 
in  time  to  take  a  train  from  New  Orleans  to 
Beaumont,  at  about  9  p.  m.,  August  25,  1906 ; 
but  the  train  upon  which  plaintiff  was  going 
from  Cincinnati  to  New  Orleans  was  late  or 
behind  time,  and  plaintiff  did  not  reach  New 
Orleans  until  about  11  o'clock  p.  ra.  August 
26,  1906,  after  the  train  from  New  Orleans 
to  Beaumont  bad  departed.  That  upon  ar- 
riving at  New  Orleans  plaintiff  was  met  by 
friends  who  informed  her  that  her  father, 
John  B.  Goodhue,  had  died  August  24,  1906, 
and  that  he  would  be  buried  on  the  evening 
of  August  26,  1906.  That  there  would  be  no 
trpin  going  from  New  Orleans  to  Beaumont, 
until  about  9:30  o'clock  on  the  morning  of 
August  26,  1906,  and  which  would,  not  reach 
Beaumont  until  6 :30  or  9 :30  o'clock  August 
2Cth,  after  the  burial  of  the  body  of  plaln- 
tifTs  father.  That  in  order  to  arrive  at 
Beaumont  before  the  funeral  of  her  father 
it  was  necessary  for  plaintiff  to  hire  a  spe- 
cial train  to  carry  her  from  New  Orleans  to 
Lafayette,  La.,  and  further  It  became  neces- 
sary for  plaintiff  to  again  borrow  money  to 
pay  for  said  special  train,  and  she  did  bor- 
row money,  and  did  hire  and  pay  for  such 
special  train  the  sum  of  $185.  Plaintiff  was 
compelled  to  wait  in  New  Orleans  until  2 
o'clock  a.  m.,  August  26th,  before  said  special 
train  was  made  up  and  ready  to  depart,  and 
at  which  hour  and  day  said  train  left  New 
Orleans  and  Arrived  at  -Lafayette,  La.,  at 
about  the  hour  of  7  o'clock  a.  m.,  August  26th, 
at  which  place  plaintiff  took  a  train  which 
arrived  In  Beaumont,  Tex.,  at  about  2  o'clock 
p.  m.,  August  26,  1906,  about  two,  hours  be- 
fore the  burial  of  the  body  of  plaintiff's 
father. 

"And  now  plaintiff  avers:  That  In  the 
Journey  from  Warrenton  to  Oalverton  by 
wagon  she  was  compelled  to  travel  over 
a  rough  and  muddy  road  in  the  dark,  and 
although  accompanied  by  friends,  who  did 
all  in  their  power  to  render  plaintiff  com- 
fortable, on  said  Journey  she  suffered  and  en- 
dured great  physical  pain  from  being  Jolted 
and  shaken  by  the  wagon  rolling  over  the 
rough  and  muddy  road,  and  great  anxiety, 
distress,  and  mental  anguish  on  account  of 
fearing  she  would  not  be  able  to  take  the  first 
train  passing  through  Oalverton;  and  that, 
by  reason  of  having  to  make  the  long  Journey 
from  Cincinnati  to  New  Orleans  on  a  train 
behind  time,  she  continuously  on  said  Jour- 
ney suffered  great  anxiety,  distress,  and 
mental  anguish  in  her  desire  to  reach  her 
father  at  the  earliest  possible  time.  And  at 
New  Orleans,  where  plaintiff  first  learned  of 
her  father's  death,  she  suffered  great  mental 
anguish  and  distress  in  contemplating  the 
long  ride  from  New  Orleans  to  Lafayette 
alone  in  a  special  train,  and  on  said  Journey 
from  New  Orleans  to  Lafayette  she  suffered 
great  distress  and  mental  ang^sh  from  be- 
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ins  alone  In  her  great  distress  and  grief, 
and  from  the  fact  that  she  was  separated 
from  her  mother  and  other  loved  ones  in 
their  sorrow.  All  of  which  physical  pain  and 
mental  anguish  was  directly  and  proximate- 
ly caused  by  the  gross  negligence  and  care- 
lessness of  the  defendant  in  falling  to  use 
ordinary  care  and  diligence  In  transmitting 
and  delivering  said  message.  And  plaintiff 
farther  shows:  That  she  was  required  to 
pay  and  did  pay  for  said  special  train  the 
smn  of  aboat  $185,  which  sum  of  money  she 
woald  not  have  had  to  pay  had  it  not  been 
for  the  gross  negligence  and  carelessness  of 
defendant  In  falling  to  use  ordinary  care 
and  diligence  In  transmitting  and  delivering 
said  message,  and  defendant  is  liable  for  said 
money.  That  plaintiff  paid  for  the  wagon 
and  driver  to  carry  her  from  Warrenton  to 
Calverton  the  sum  of  $10,  which  she  would 
not  have  had  to  pay  had  it  not  been  for  the 
negligent  failure  of  defendant  to  use  rea- 
sonable care  and  diligence  in  transmitting 
and  delivering  said  message. 

"And  plaintiff  further  says:  That  she 
was  not  in  any  way  guilty  of  contributory 
negligence  which  In  any  way  contributed  to 
her  injuries  or  mental  anguish  or  damages; 
and  tbe  defendant,  its  agents  and  servants, 
bad  notice  by  the  wording  of  said  message 
that  plaintiff  was  "notifled  of  her  father's 
serious  Illness,  and  that  It  was  urgent  and 
necessary  for  plaintiff  to  take  the  first  train 
possible  in  order  to  reach  her  father's  bed- 
side at  the  earliest  possible  moment;  and 
they  knew  that  if  said  message  was  not  de- 
iiv.ered  with  reasonable  dispatch  and  prompt- 
ness plaintiff  would  be  put  to  extra  expense 
and  also  delay  in  reaching  her  home  to  be 
with  ber  relatives  in  their  distress.  And  the 
defendant  knew,  or  ought  to.  have  known, 
that  plaintiff  would  expend  any  money  nec- 
essary to  be  expended  in  her  attempt  to 
reach  Beaumont  at  tbe  earliest  possible 
time.  Plaintiff  further  avers:  That,  had 
It  not  been  for  the  gross  negligence  and  care- 
lessness of  defendant  in  falling  to  use  ordi- 
nary care  and  diligence  in  the  transmission 
and  delivery  of  said  message,  the  plaintiff 
could  and  would  have  taken  a  train  at  War- 
renton, Va.,  at  about  5 :55  p.  m.  or  7:05  p.  m. 
on  August  23,  1906,  and  would  have  arrived 
at  Charlottesville,  Va.,  at  about  8  o'clock 
p.  m.,  where  she  would  have  taken  a  train 
direct  to  New  Orleans,  La.,  and  would  have 
arrived  at  New  Orleans  at  about  9  a.  m. 
on  August  24th,  and  would  have  reached 
Beaumont  at  about  9  p.  m.  on  the  same  day. 
That  had  defendant  used  ordinary  care  and 
diligence  in  transmitting  and  delivering  said 
message  plaintiff  would  have  received  the 
same  at  or  before  2  o'clock  p.  m.  on  August 
22,  1906,  and  conid  and  would  have  obtained 
the   necessary    money   for   ber   Journey   In 


time  to  have  left  Warrenton,  Va.,  at  7:05 
on  that  day,  and  could  and  would  have  ar- 
rived in  Beaumont  on  August  24,  1906,  at  9 
o'clocls  p.  m." 

The  sum  of  $1,800  was  alleged  to  have 
arisen  for  mental  anguish  and  $195  on  ac- 
count of  $10  paid  for  conveyance  from  War- 
renton to  Calverton  and  $185  for  a  special 
train  from  New  Orleans  to  Lafayette,  La. 
The  court  sustained  special  exception  to 
those  parts  of  the  petition  that  set  up  dam- 
ages that  were  alleged  to  have  arisen  from 
the  distress  and  mental  anguish  which  arose 
from  appellee's  great  desire  to  reach  her 
father  at  the  earliest  possible  moment  and 
from  the  fact  of  her  separation  from  her 
mother  and  loved  ones  and  was  alone  in  her 
distress  and  grief. 

If  the  message  had  been  delivered  with 
such  promptness  that  appellant  would  have 
left  by  the  first  train  out  of  Warrenton,  she 
would  have  been  Just  as  lonely  and  would 
have  suffered  the  same  mental  anguish  and 
grief  on  account  of  her  desire  "to  reach  her 
father  at  the  earliest  possible  time"  and 
"having  to  make  the  long  Journey  from  Cin- 
cinnati to  New  Orleans"  as  she  did  after 
being  delayed.  The  delay  of  the  message  did 
not  produce  the  anxiety  of  mind  arising  from 
those  causes,  but  merely  prolonged  it  The 
Supreme  Court  has  held  that  prolongation 
of  anxiety  caused  by  failure  to  promptly  de- 
liver a  message  cannot  be  made  the  basis 
of  damages.  Rowell  v.  Telegraph  Co.,  75 
Tex.  26,  12  8.  W.  534;  Telegraph  Co.  v.  Ed- 
mondson,  91  Tex.  206,  42  S.  W.  549;  Tele- 
graph Co.  V.  Glflln,  93  Tex.  530,  56  S.  W. 
744,  77  Am.  St.  Rep.  896.  The  delay  of  the 
message  did  not  add  a  mile  to  the  length 
of  the  Journey  from  Cincinnati  to  New  Or- 
leans, and  did  not  increase  the  desire  on  the 
part  of  appellant  to  reach  her  father  at  the 
earliest  possible  time,  and  was  not  the  proxi- 
mate cause  of  any  anxiety  resulting  "from 
tbe  fact  that  she  was  separated  from  her 
mother  and  other  loved  ones  in  their  sorrow." 

The  court  held  that  the  damages  set  forth 
as  arising  from  mental  anguish  could  not 
be  recovered,  but  granted  leave  to  appellant 
to  amend  so  as  to  meet  tbe  rulings ;  but  this 
was  declined  and  notice  of  appeal  given.  The 
court  granted  permission  to  appellant  to 
amend  her  petition  so  as  to  bring  the  mat- 
ters In  dispute  within  the  Jurisdiction;  but 
this  was  declined,  and,  the  amount  in  con- 
troversy that  remained  after  the  exceptions 
had  been  sustained  not  being  sufficient  to 
give  the  court  Jurisdiction,  the  case  was  prop- 
erly dismissed.  Haddock  v.  Taylor,  74  Tex. 
216,  11  S.  W.  1093;  McFadln  v.  City  of 
San  Antonio,  22  Tex.  Civ.  App.  140,  54  S. 
W.  4a 

Tbe  Judgment  is  affirmed. 
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(Coart  of  OiTll  Appeals  of  Texas.     Oct   13, 

1909.    ReheariiiK  Denied  Nor.  10, 1909.) 

1.  New  Tbiai.  (|  71*)  —  Grounds  —  Vebdiot 

CONTBABT  TO  BTIDKNOK— CORFUCTina  EVI- 
DENCE. 

As  the  jury  may  disregard  the  evidence  of 
either  party  Where  it  is  conflicting  a  verdict 
for  a  servant  should  not  be  set  aside  because  de- 
fendant's evidence  tended  to  show  contributory 
negligence  and  assnmption  of  rislc. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  K  1^4.  145;   Dec.  Dig.  i  71.*] 

2.  Masteb  and  Sebvant  (|  231*)— Injutbieb 
TO  Sebvant'— Oontbibutobt  Neoligknck— 
Reliance  on  Assukances  by  Fobekan. 

Plaintiff,  whose  duty  was  to  care  for  rail- 
road yards  and  assist  in  the  storage  of  oil  cars 
in  the  yard,  was  ordered  to  unscrew  the  nipple 
under  an  oil  tank  car  so  as  to  attach  a  pipe 
thereto,  to  empty  the  tank.  The  valve  in  the 
tank,  which  was  operated  by  a  key  from  the 
top,  had  been  left  open,  so  that,  when  the  nip- 
ple was  unscrewed,  the  oil  rushed  out  and  in- 
jured plaintiff's  eyes.  Plaintiff's  foreman,  in 
charge  of  unloading  the  oil,  whose  duty  it  was 
to  see  that  the  valve  was  closed  when  the  nipple 
was  removed,  went  on  top  of  the  tank  and  told 
plaintitF  everything  was  all  right  before  order- 
ing him  to  remove  the  nipple,  and  plaintiff  did 
not  know  that  the  valve  was  open.  Held,  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  676;  Dec.  Dig.  f  231.*] 

3.  Masteb  and  Sebvant  (i  205*)— Injttbies 
to  Sebvant— Asstthftion  of  Risk— Assub- 
ances  bt  Masteb. 

Plaintiff  did  not  assume  the  risk  of  injury 
from  such  cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  648;   Dec.  Dig.  §  205.*] 

4.  Masteb  and  Sebvant  (I  139*)— Injubies 
to  Servant— Pboximatb  Caubb. 

The  negligence  of  plaintiff's  foreman  in  op- 
erating the  oil  tank  without  closing  the  valve 
caused  plaintiffs  injuries. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  275,  296;  Dec.  Dig.  { 
139.*] 

5.  Masteb  and  Servant  (|  264*)— Injubies 
TO  Sebvant— Pleading  and  Psoor. 

Where,  in  a  servant's  action  for  injuries 
by  oil  spouting  from  the  bottom  of  a  tank  into 
plaintiS^s  eyes  when  he  removed  the  nipple 
from  the  pipe,  there  was  no  allegation  that  the 
spouting  was  caused  by  gravel  in  the  valve,  de- 
fendants  theory  being  that  plaintiff  went  un- 
der the  car  when  be  knew  the  oil  was  running, 
surmises  of  witnesses  that  gravel  in  the  valve 
caused  the  oil  to  spout  were  properly  rejected. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  865,  866;  Dec.  Dig.  S 
204.*] 

Q.  Masteb  and  Sebvant  ({  291*)— Injubies 
TO  Sebvant— Instbuctions. 

In  a  servant's  action  for  injuries  by  oil 
spouting  from  the  bottom  of  an  oil  tank  into  his 
eyes,  because  the  valve  was  open  when  he  re- 
moved the  nipple  from  the  pipe  at  the  bottom 
of  the  tank,  allegations  of  the  answer  that  the 
danger  was  open  to  plaintiff's  observation  wheu 
he  went  under  the  car  authorized  an  instruction 
that  defendant  would  be  liable  if  the  spouting 
oil  was  a  latent  danger  incident  to  the  work, 
known  to  defendant,  but  unknown  to  plaintiff. 


and  of  which  he  oouid  not  have  leanied  by  ex- 
ercising ordinary  care. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1138,  1189;  Dec.  Dig.  i 
291.*] 

7.  Masteb  and  Sebvant  (f  149*)— Injubies 
TO  Sebvant— Masteb' 8  IiLabilitt  — Oboeb- 
INO  Sebvant  Into  Place  of  Danoeb. 

It  defendant  knew  of  the  danger  in  sending 
an  employ^  under  an  oil  tank  car  to  unscrew  the 
nipple  of  the  pipe  when  the  valve  was  open,  »l» 
as  to  permit  the  oil  to  rush  out  into  his  eyes 
when  the  nipple  was  removed,  and  the  servant 
did  not  know  the  danger  and  could  not  liave  dis- 
covered it,  defendant  would  be  liable  for  resolt- 
ing  injuries. 

[EJd.  Note.— For  other  cases,  see  Master  an<f 
Servant,  Cent  Dig.  H  291,  294;  Dec.  Dig.  § 
149.*] 

8.  Tbial  (J  260*)—lNSTBucTi0NB— Requests- 
Instructions  Albeadt  Given. 

Where  the  defenses  of  contributory  negli- 
gence and  assumed  risk  were  clearly  presented 
in  the  court's  instructions,  it  was  unnecessary  to 
repeat  them  at  defendant's  request 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  657 ;   Dec.  Dig.  {  260.*] 

9.  Tbial  (J  252*)— Instructionb— Applica- 
BiLiTT  to  Evidence. 

A  requested  charge,  in  a  servant's  injury 
action,  to  reject  testimony  as  to  the  defective 
condition  of  machinery,  was  properly  refused 
where  there  was  no  evidence  <n  any  defects  in 
the  machinery. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «§  602,  603;  Dec.  Dig.  i  252.*] 

10.  Trial  (j  272*)  — iNerrBUCTiONS  — Exclu- 
sion of  Testimont— Objection  bt  Party 
Offering  Testimony. 

Defendant  cannot  object  to  the  action  of  the 
court  in  refusini^  an  instruction  to  reject  testi- 
mony given  by  his  own  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  678,  679;  Dec  Dig.  S  272.*] 

11.  Damages  (I  132*)— Pebsonal  Injuries- 
Excessive  Damages. 

Where  a  servant's  eyes  were  injured  by 
oil  so  that  he  could  not  perform  his  duties  or 
otherwise  earn  a  living,  and  his  condition  was 
becoming  worse,  a  verdict  for  $3,000  was  not 
excessive. 

[EM.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  i  385 ;  Dec.  Dig.  $  132.*] 

Appeal  from  District  Court,  Harris  Covin- 
1y ;  W.  P.  Hamblen,  Judge. 

Action  by  Felix  Sanchez  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company.  From  a  judgment  for  plalDtlff. 
defendant  appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,  Kelley  &  Welters,  for  appellant  J. 
M.  Gibson  and  Joe  H.  Eagle,  for  appellee. 

FLY,  J.  This  is  a  suit  for  damages  in- 
stituted by  appellee  against  appellant  After 
alleging  tlint  appellee  was  an  employft  of  ap- 
pellant, the  petition  proceeds  as  follows: 
"That  upon  said  date  the , defendant  caused 
one  of  its  tank  cars  loaded  with  oil  or  crude 
petroleum  to  be  run  upon  the  switcli  at  aaid 
place  for  filling  the  oil  tank  there  situate  for 
the  storage  of  petroleimi  used  as  fuel  by  the 
defendant  upon  its  engines  operating  on  said 
road  to  San  Antonio.    That  the  plaintiff  was 
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instructed  and  commanded  by  the  defend- 
ant agent  tb«n  and  there  operating  and  con- 
trolling the  operation  and  unloading  of  said 
car  to  go  under  the  aald  oil  car  or  tank  filled 
with  crude  petroleum  oil,  and  to  unscrew 
the  nipplea  of  the  tw<o  tubular  apertures, 
pipes,  or  drains,  under  said  car,  and  attach 
thereon  the  rubber  tube  or  hose  used  to  pump 
the  oil  from  the  tank  car  Into  the  oil  tank 
reservoir  there  situate ;  that  plaintiff,  not  be- 
ing aware  that  the  top  of  said  oil  tank  car 
was  open,  and  that  the  key  or  appliance  nn- 
loddng  a  valve  in  the  bottom  of  said  car 
was  turned  so  as  to  leave  open  free  egress 
of  the  oil  from  said  car  on  removal  of  said 
nlK)les  on  the  projecting  tubes  at  the  bot- 
tom titereof,  went  under  said  car,  and  on  re- 
moving the  nipple  from  one  of  the  said  tubes 
the  oil,  petroleum,  gas,  and  tar  acids  and 
4>th«  poisonous  substances  in  said  car  and 
petroleum  fluid  violently  spouted  out  upon 
plaintUTs  face  and  body,  and,  entering  both 
of  his  eyes,  wounded,  poisoned,  and  burned 
the  lids,  balls,  and  pupils  thereof  so  as  to 
greatly  hurt  the  plaintiff  and  to  destroy  the 
vision  of  both  eyes,  and  deprive  him  of  sight 
and  render  him  blind,  or  nearly  so,  for  life." 
It  was  further  alleged:  "That  the  direct  and 
proximate  cause  of  his  injury  was  the  negli- 
gence of  the  defendant  and  its  agents  oper- 
ating its  tank  car  in  causing  the  top  of  said 
car  to  be  left  open  and  the  key  of  said  bot- 
tom valves  to  be  turned  and  opened,  when 
the  plaintiff  was  directed  and  caused  to  go 
underneath  the  said  car  and  to  -remove  the 
nipples  from  the  tubular  apertures  there- 
under." 

Appellee  was  engaged,  as  an  employ^  of 
appellant,  in  taking  care  of  its  yard  and 
tracks  at  Rosenberg,  Tex.,  and  he  also  as- 
sisted about  the  oU  tanks  and  tank  cars  in 
the  yard  of  appeUant  His  eyes  were  so 
badly  damaged  by  oil  spouting  in  his  face, 
while  he  was  assisting  in  putting  the  hose  to 
an  oil  tank,  that  his  sight  is  permanently 
Impaired,  and  he  was  discharged  from  the 
service  of  appellant  because  he  could  not  see 
to  perform  his  duties.  He  thus  describes  the 
accident:  "The  oil  tank  car  was  switched 
oat  of  the  train  and  placed  on  the  side  track 
opposite  the  stationary  tank,  and  I  was  told 
to  get  the  hose  and  attach  to  the  nipples  at 
the  iwttom  of  the  car.  Mr.  Naylor,  an  em- 
p1oy6  of  the  defendant,  who  had  charge  and 
.  the  direction  of  the  unloading  of  the  cars, 
went  on  top  of  the  oil  tank  car.  There  is  a 
place  on  top  of  the  car,  which  is  an  opening 
in  the  tank  car,  having  a  removable  top  to 
it,  in  which  the  oil  is  loaded  into  the  car. 
There  is  a  rod,  or  key,  running  from  the 
top  of  the  car  down  to  the  bottom  and  in- 
side of  the  car,  which  turns  the  valve  at  the 
bottom  of  the  car.  Beneath  these  valves 
were  two  apertures,  or  tubes,  which  are 
closed  on  the  outside  by  what  I  call  'taps,'  or 
'nipples,'  being  screwed  on.  Mr.  Naylor  went 
on  top  of  the  car.  It  was  his  business  to  see 
that  the  key  worked  all  right,  and  that  the 


valve  at  the  bottom  was  closed,  so  that  when 
the  nipples  were  taken  oif  the  tubes  the  oil 
would  not  spout  out  until  the  valves  were 
turned.  After  he  had  gone  on  the  car  he 
called  to  me  that  It  was  aU  right,  to  go  ahead 
and  take  off  the  nipples  and  put  the  hose  up- 
on the  tubes  underneath  the  car.  At  the 
time  I  was  Injured,  I  was  taking  the  tap 
from  underneath  the  oil  car,  so  as  to  be  able 
to  connect  the  pipe  to  It  and  unload  the  oil, 
and  while  doing  this  the  oil  blew  all  over 
my  face.  I  do  not  know  whether  there  was 
anything  wrong  or  the  matter  with  the  ap- 
pliances or  valves  inside  the  car  or  not,  be- 
cause, as  soon  as  I  got  the  tap  off  the  tubes 
underneath  the  car,  the  oil  blew  all  over 
my  face.  The  kind  of  oil  tank  car  it  was, 
was  one  of  the  kind  usually  used  on  this 
railroad;  that  Is,  it  was  a  car  with  a  tanl:' 
situated  on  it  The  tank  was  long  and 
round.  On  the  top  of  the  car  is  a  hole  into 
which  to  load  the  oil  Into  the  car.  It  has 
a  place  up  there  which  closes  up  when  they 
are  not  taking  the  oil  out  In  order  to  un- 
load the  car  in  safety,  it  was  necessary  to 
turn  the  key  on  the  top  of  the  car,  so  as  to 
close  the  holes  or  tubes  at  the  bottom  of 
the  car.  If  the  key  bad  been  turned,  on  top 
of  the  car,  the  oil  would  not  have  blowed  or 
spouted  into  my  face  when  I  moved  the  nip- 
ples at  the  bottom  of  the  car.  That  car  had 
two  nipples  at  the  bottom.  The  nipples  at 
the  bottom  of  the  car  were  about  one-quarter 
of  a  foot  long.  The  one  on  this  car  was 
about  that  big,  and  the  nipples  screwed  on 
the  end  of  the  tubes.  I  was  under  the  car 
to  fasten  the  hose.  The  pumpman,  Mr.  Nay- 
lor, told  me  to  go  under  the  car  and  take 
the  screws  off  and  attach  the  hose.  He  was 
on  top  of  the  tank  car.  I  did  not  know  that 
the  tank  car  was  open  at  the  top  when  I 
went  under  it  The  pumplngman,  Mr.  Naylor, 
told  me  to  go  and  put  the  hose  to  the  nipples, 
and  he  connected  it  with  the  hose,  and  said 
it  was  all  right.  When  I  did  the  oil  blowed 
in  my  face." 

That  evidence  was  sharply  contradicted  by 
the  witnesses  of  appellant,  and  the  first  sec- 
ond, third,  and  fourth  assignments  of  error 
seem  to  proceed  upon  the  theory  that  as  Its 
evidence  tends  to  show  contributory  n^ll- 
gence  and  assumption  of  the  risk,  the  ver- 
dict of  the  jury  should  have  been  set  aside. 
This,  however,  is  not  the  theory  upon  which 
trials  by  juries  are  conducted ;  but  the  pow- 
er Is  lodged  with  the  jury  to  disregard  the 
evidence  of  appellant,  which  contradicted  the 
testimony  of  appellee,  and  to  accept  such 
testimony  as  giving  a  true  account  of  the 
affair.  If  the  testimony  of  appellee  be  true, 
he  was  not  guilty  of  contributory  negligence, 
nor  had  he  assumed  the  risk  arising  from 
the  situation.  He  swore  that  there  was  a 
rod  or  key  which  turned  the  valve  at  the  bot- 
tom, that  the  key  was  manipulated  by  the  man 
who  had  cliarge  of  unloading  the  cars,  that 
It  was  the  business  of  that  man  to  see  that 
the  key  worked  all  right,  and  that  the  valve 


Digitized  by 


Google 


46 


122  SOUTHWESTERN  REPORTBE. 


(Tex. 


was  cloeed,  80  that  when  tlie  nipples  were 
taken  off  tbe  oil  would  not  spout.  The  man 
in  charge  told  appellee  everything  was  in 
proper  condition  and  ordered  him  to  take  off 
the  nipples  and  put  the  hose  on  the  tubes 
under  the  car,  and  while  executing  that  com- 
mand the  oil  blew  into  his  face,  inflicting  the 
injury.  The  Jury  credited  that  testimony, 
and  it  formed  a  suflSclent  basis  for  their  ver- 
dict Under  that  testimony  the  injuries  must 
necessarily  have  resulted  from  the  negligence 
of  the  foreman  In  operating  or  manipulating 
the  oil  tank. 

There  was  no  allegation  that  gravel  or 
something  else  had  in  some  manner  gotten 
Into  the  valve  and  caused  the  spouting  of 
the  oil,  and  the  court  properly  rejected  evi- 
dence of  the  surmises  of  witnesses  that -such 
a  condition  existed.  There  was  nothing  In 
the  pleading  nor  the  circumstance  upon 
which  to  base  the  guesses  made  by  the  wit- 
nesses as  to  what  caused  the  oil  to  spout,  and 
it  did  not  have  a  tendency  to  disprove  the 
case  of  negligence  made  by  the  testimony  of 
appellee.  The  theory  of  the  defense  was  that 
appellee  had  voluntarily  gone  under  the  car 
when  he  knew  that  the  oil  was  running,  and 
the  desired  opinions  of  the  witnesses  had  no 
connection  whatever  with  that  theory. 

The  sixth  assignment  of  error  is  overruled. 
That  part  of  the  charge  which  instructed  the 
Jury  that  appellant  would  be  liable  if  the 
spouting  of  the  oil  was  a  latent  or  secret 
danger  incident  to  the  work  which  was  nn- 
knovTn  to  appellee,  and  could  not  be  ascer- 
tained by  him  in  the  exercise  of  ordinary 
care,  but  was  known  to  appellant,  was  per- 
missible, as  it  presented  an  issue  deduclble 
from  the  pleadings  of  appellant,  which  alli- 
ed that  the  dangers  of  the  situation  were 
open  to  the  observation  of  appellee.  If  the 
dangers  were  hidden  so  that  appellee  could 
not  and  did  not  discover  them,  and  appellant 
knew  of  them,  it  would  be  liable  for  sending 
him  into  a  place  where  such  hidden  dangers 
would  be  developed  by  the  acts  of  its  agents 
in  opening  the  valves.  The  language  used  is 
wrested  from  Its  connections  and  criticised 
without  reference  to  them.  When  read  as  a 
whole,  the  criticised  section  of  the  charge  is 
not  open  to  the  attacks  made  upon  It. 

So  far  as  the  special  charge,  whose  rejec- 
tion 1b  complained  of  in  the  seventh  assign- 
ment of  error,  embodied  the  law  and  was  ap- 
plicable to  the  facts,  it  was  given  In  the  gen- 
eral charge  of  the  court  There  was  no  evi- 
dence tending  to  show  that  the  spouting  of 
the  oil  was  a  danger  ordinarily  incident  to 
the  work  in  which  appellee  was  engaged, 
and,  on  the  other  hand,  appellant  sought  to 
show  that  it  was  brought  about  by  unusual 
conditions. 

The  court  did  not  err  in  refusing  to  pre- 
sent the  third  special  charge  requested  by 
appellant  The  defenses  of  contributory  neg- 
ligence and  assumed  risk  were  clearly  pre- 


sented by  the  court  and  it  was  unnecessary 
to  repeat  the  Instructions. 

The  ninth  assignment  of  error  complains  of 
the  rejection  of  a  special  charge  which 
sought  to  Instruct  the  Jury  to  reject  testi- 
mony as  to  the  defective  condition  of  the  ma- 
chinery. The  charge  was  properly  refused 
because  there  was  no  evidence  whatever  of 
any  defects  in  the  machinery.  If  It  were 
true,  as  stated  by  appellant  that  it  had  prov- 
ed by  its  witness  that  there  was  a  defect  in 
the  valve,  to  have  given  the  requested  charge 
would  have  been  extending  the  privilege  to 
appellant  of  demolishing  and  destroying  a 
man  of  straw  erected  by  Itself. 

If  appellee's  eyes  were  so  badly  damaged 
that  appellant  concluded  he  could  not  per- 
form the  duty  of  caring  for  Its  yard,  and  he 
was  on  that  account  discharged,  as  the  tes- 
timony showed,  it  would  not  seem  that  a 
verdict  for  $3,000  would  be  excessive.  Ap- 
pellee swore  that  his  eyes  were  In  such  condi- 
tion as  to  prevent  him  from  earning  a  liv- 
ing, and  that  they  were  growing  worse. 

The  Judgment  is  afllrmed. 


SMITH  et  al.  v.  PITTS  et  al. 

(Court  of   Civil   Appeals   of  Texas.     Oct    14, 
1909.) 

1.  Assignments  (§  19*)— Pebsonai.  Contracts- 
— Assignability. 

A  purchaser  in  a  contract  of  sale  contract- 
ed in  consideration  of  $2,000  cash  to  sell  to  a 
third  person  an  option  on  certain  land  of  the  ven- 
doi.  The  contract  with  the  third  person  recit- 
ed that  it  was  contingent  on  the  consummation 
of  the  contract  of  sale,  and,  in  case  the  gale  was 
not  consummated,  the  S2,000  should  be  returned 
to  the  third  person,  and  provided  that  it  was  un- 
derstood that  the  third  pers*n  was  appointed 
agent  of  the  purchaser  to  sell  the  land  described, 
and  that  the  purchaser  would  make  a  warranty 
deed  to  the  land  sold  by  the  third  person,  etc. 
Held,  that  the  contract  with  the  third  person, 
whether  construed  as  an  employment  of  the  third 
person,  with  power  to  sell  land  described,  or  as 
a  purchase  by  him  of  an  option  on  the  land  and 
the  deposit  of  the  $2,000  as  a  payment  of  a  part 
of  the  price,  was  a  personal  contract  whereby 
the  purchaser  bound  himself  to  make  warranty 
deeds,  and  he  could  not  shift  his  undertaking  to 
others  without  the  consent  of  the  third  person. 

[Eld.  Note. — For  other  cases,  see  Assignments. 
Cent.  Dig.  {!  2S-31 ;   Dec.  Dig.  i  19.*] 

2.  Assignments  (§  19*)— Pkbsonal  Contracts 
— Tbanbfebabilitt. 

Rights  growing  out  of  contracts  which  in- 
volve relations  of  personal  confidence  cannot  be 
transferred  by  one  party  without  the  consent  of 
the  other. 

[Bd.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  S§  28-31 ;  Dec.  Dig.  |  19.*] 

3.  COVKNAHTS  (J  74*)— DiBCHABOB. 

A  contract  of  warranty  contained  in  a  deed 
of  real  estate  involves  a  personal  obligation  on 
the  part  of  the  grantor  to  which  the  grantee  has 
a  right,  and  which  cannot  be  denied  him  or 
switched  to  another  without  his  consent 

[Ed.  Note.— For  other  cases,  see  Covenaata. 
Dec.  Dig.  i  74.*] 
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4.  Verdob  and  Pubohaseb  (J  318*)  — CoN- 
TBACTS— Partial  Payments— Recovebt. 

Where  the  purchaser  in  a  contract  of  sale 
,  ot  Peal  estate  was  boand  to  repay  to  a  third  per- 
son the  sam  deposited  by  him  on  his  contract 
with  the  purchaser  for  an  interest  in  a  part  of 
the  real  estate  of  the  vendor,  and  there  was  evi- 
dence that  the  vendor  did  not  know  of  the  con- 
tract until  after  a  settlement  with  the  purchaser 
based  on  a  report  of  sales  by  the  purchaser  from 
the  vendor,  and  a  payment  of  money  by  the  puiv 
chaser  to  the  vendor,  the  court,  in  directing  the 
purchaser  to  repay  to  the  third  person,  could  not 
direct-  the  venaor  to  pay  the  sum  to  the  pur^ 
chaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  3ia»] 

5.  Judgment  (|  258*)— Issues— Findings. 

The  court  may  not  pass  on  any  issue  of 
fact  and  render  judgment  thereon  on  which  the 
jury  has  failed  to  return  a  findlnx.  no  matter 
how  conclusive  the  evidence  may  be. 

[B3.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  <  447;   Dec.  Dig.  S  256.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;    W.  J.  Oxford,  Judge. 

Action  by  O.  A.  Pitts  against  0.  Hagelsteln 
and  others,  In  which  R.  K.  Wylie  and  anoth- 
er were  made  parties.  From  a  judgment  for 
plaintiff  against  C.  Hagelsteln  and  another 
and  in  favor  of  C.  Hagelsteln  and  another 
against  R.  K.  Wylie  and  others,  Cicero  Smith 
and  others  appeal.  Affirmed  in  part,  and  re- 
versed and  remanded  in  part 

C.  H.  Wllllngham,  Gross  &  Allen,  J.  T. 
Bansport,  and  Penlx  &  Eberhart,  for  appel- 
lants. J.  B.  Hayner  and  Ramsey  &  Odell,  for 
appellees. 

BODGES,  J.  Appellee  O.  A.  Pitts  institut- 
ed this  suit  In  the  district  court  of  Palo  Pinto 
coon^  against  C.  and  G.  Hagelsteln  and  Cicero 
Smith,  seeking  to  recover  $2,000  paid  to  tbem 
on  the  30th  day  of  January,  1907,  under  a 
contract  of  tHat  date,  by  the  terms  of  which 
Pitts  was  appointed  an  agent  to  sell  certain 
lands  under  the  control  of  the  defendants  In 
the  iinlt.  It  is  alleged  that  be  agreed  to  sell 
for  the  defendants,  within  12  months  from 
that  date,  2,000  acres  of  land  known  as  a 
part  of  the  Wylie  ranch  in  Runnels  county, 
Tex.;  that  he  paid  to  the  Hagelsteins  and 
Smith  the  $2,000  upon  condition  and  with 
the  nnderstandlng  that.  In  the  event  he  per- 
formed his  part  of  said  contract,  the  money 
was  to  be  refunded.  It  is  also  alleged  that 
the  Hagelsteins  and  Smith  were  under  con- 
tract to  purchase  this  land  from  R.  K.  Wylie 
and  wife,  and  that  his  contract  with  the 
Hagelsteins  and  Smith  was  made  dependent 
npon  the  consummation  of  the  sale  of  the 
Wylie  ranch  to  the  Hagelsteins  and  Smith. 
It  l8  claimed  that  this  sale  was  not  consum- 
mated, and  for  that  reason  plaintiff  is  enti- 
tled to  the  return  of  the  $2,000.  The  defend- 
ants Hagelsteln  answered  by  general  denial 
and  in  substance  that  the  contract  made  with 
Pitts  on  January  30,  1907,  granted  to  him  an 
option  to  acquire  and  sell  the  lands  described 
In  tills  contract,  and  that  the  $2,000  was  paid 


for  that  option;  that  the  contract  was  con<^ 
tingent  upon  the  consummation  of  the  sale  of 
the  ranch  by  the  Wylies  to  them,  and,  if  not 
consummated,  the  $2,000  was  to  be  returned 
to  Pitts;  .that  Wylie  and  wife  on  April  13, 
1907,  by  written  Instrument,  revoked  the  con- 
tract of  sale  with  them,  the  Hagelsteins, 
which  said  Wylies  had  no  right  to  do.  They 
further  pleaded  that  Wyjie  and  wife  and 
Smith  had  entered  into  an  agreement  with 
them,  by  the  terms  of  which  Smith  and  the 
Wylies  assumed  to  carry  out  the  obligations 
of  the  Hagelsteins  as  contained  in  the  con- 
tract with  Pitta,  and  of  which  Pitts  had  full 
notice ;  and  asked  that  Wylie  and  Smith  l>e 
made  parties  to  the  suit,  and.  In  the  event 
judgment  was  recovered  against  them,  the 
Hagelsteins,  that  they  have  Judgment  against 
the  Wylies  and  Smith  for  the  same  amount 
Cicero  Smith  answered  by  general  denial, 
and;  among  other  things,  specially  alleged 
that  be  was  ready  and  willing  to  carry  out 
the  terms  of  his  contract  with  Pitts,  but  that 
Pitts  had  never  performed  bis  contract  or 
offered  to  do  so  In  any  way;  that  the  con- 
tract of  pnrdiase  of  the  Wylie  ranch  by  him 
and  the  Hagelsteins  was  consummated,  and 
the  Wylies  thereafter  repurchased  from  the 
Hagelsteins  tbeir  one-half  undivided  interest 
In  the  same ;  that  thereafter  he.  Smith,  own- 
ed an  undivided  one-half  Interest  In  the 
ranch,  and  the  Wylies  the  other  half;  that  in 
the  repurchase  from  the  Hagelsteins  by  the 
Wylies  the  latter  acquired  the  Interest  of  the 
Hagelsteins  in  all  the  contracts  of  sale  of 
said  land  which  had  been  made,  among  which 
was  a  contract  with  the  plaintiff  Pitts.  Smith 
also  pleaded  that,  in  the  event  the  plaintiff 
recovered  a  judgment  against  him,  he  had 
Judgment  over  against  the  Wylies  for  one- 
half  of  the  amount.  The  appellants  B.  K. 
Wylie  and  wife  answered  by  general  denial, 
and  adopted  all  of  Smith's  original  answer, 
except  wherein  he  asks  judgment  against 
tbem,  and  also  adopted  that  part  of  the  an- 
swer of  the  Hagelsteins  which  sets  up  the 
contract  of  sale  of  the  Wylie  ranch'  to  tbem 
and  Smith,  and  that  by  the  terms  of  the  same 
the  Wylies  bad  no  authority  to  revoke  the 
contract  They  pleaded  that  tb^  contracted 
in  writing  to  sell  the  Wylie  ranch  to  Smith 
and  the  Hagelsteins,  and  that  on  the  6tb  day 
of  April,  1905,  they  repurchased  the  interest 
of  the  Hagelsteins,  taking  tbeir  deed  for  the 
same,  but  Smith  retained  bis  half  interest 
They  professed  to  be  willing  and  able  to  car- 
ry out  all  the  contracts  of  sale  made  by  the 
Hagelsteins.  They  further  alleged  that 
while  negotiating  with  the  Hagelsteins  fot 
the  repurchase  of  their  Interest  in  the  ranch, 
the  latter  represented  to  tbem  that  they  had 
made  a  number  of  sales  ot  the  land  to  divers 
persons,  a  list  of  which  was  furnished  at  the 
time.  In  this  was  listed  a  contract  for  the 
sale  of  2,000  acres  of  land  to  Pitts,  the  plain- 
tiff in  this  suit     The  Hagelsteins  claimed 
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that  they  did  not  then  hare  the  Pitts  con- 
tract with  them,  and  fraudulently  and  false- 
ly represented  to  them  that  the  contract  made 
^-Ith  Pitts  was  a  bona  fide  contract  of  sale, 
and  that  Pitts  had  placed  In  their  hands  a 
forfeit  of  $2,000,  which  was  to  g6  to  the  own- 
ers of  the  land  in  the  event  he  failed  to  com- 
ply with  the  terms  of  his  purchase.  They 
alleged  that  as  a  part  of  the  consideration 
paid  by  them  to  the  Hagelstelns  for  their 
deed  back  to  said  land  and  the  transfer  of 
the  contracts  of  sale  and  oommissions  claim- 
ed by  the  Hagelstelns  they  allowed  them  a 
credit  of  ^,000  for  the  alleged  sale  made  to 
IMtts,  and  that,  relying  upon  the  representa- 
tions made  by  the  Hagelstelns  that  their  con- 
tract with  Pitts  was  a  valid  bona  fide  sale, 
they  paid  the  Hagelstelns  $1,750  as  a  com- 
mission of  5  per  cent  on  the  sale  which  the 
latter  claimed  to  have*  made  to  Pitts.  This 
they  charge  was  a  fraud  perpetrated  upon 
them  by  the  Hagelstelns,  and  that  they  were 
thereby  defrauded  by  said  Hagelstelns  out  of 
the  commission  amounting  to  $1,750;  that 
said  false  representations  were  willfully  and 
fraudulently  made  for  the  purpose  of  defraud- 
ing them  of  that  sum ;  that  the  contract  be- 
tween the  Hagelstelns  and  Smith  and  Pitts 
was  secreted  and  kept  from  these  defendants 
until  some  time  after  they  had  repurchased 
the  interest  of  the  Hagelstelns  in  said  ranch. 
They  further  pleaded  that  an  Instrument  of 
April  6,  1907,  wherein  it  is  stated  that  the 
contracts  listed  therein  are  received  by  them, 
the  Wylies  and  Smith,  did  not  speak  the 
truth ;  that  in  truth  and  in  fact  at  the  time 
of  the  execution  of  that  instrument  they  did 
not  receive  the  Pitts  contract  nor  did  they  re- 
<«ive  the  money  mentioned  in  said  contract, 
but  the  sum  was  retained  by  the  Hagelstelns. 
The  Wylies  also  allege  that  Smith  owns  a 
one-half  interest  .in  the  lands  and  they  the 
other  half,  and  pray  that  Smith,  the  Hagel- 
stelns, and  the  plaintUf  take  nothing  against 
them,  but,  if  judgment  be  rendered  against 
them,  that  they  have  Judgment  against  the 
defendants  Hagelstein  for  $1,750  and  for 
costs  of  suit  At  the  conclusion  of  the  testi- 
mony the  trial  court  instructed  the  jury  to 
return  a  verdict  in  favor  of  Pitts  against  the 
Hagelstelns  and  Smith  for  the  full  amount 
sued  for,  and  In  favor  of  the  Hagelstelns 
against  the  Wylies  and  Smith  for  the  same 
amount  Judgment  was  rendered  for  and 
against  the  respective  parties  in  accordance 
with  the  verdict  The  Judgment  also  provid- 
ed that,  in  the  event  Smith  paid  oft  the  Judg- 
ment, execution  issue  in  his  favor  against  the 
Wylies  for  one-Iialf  of  the  amount  recovered 
by  the  plaintiff  in  the  suit  Smith  and  the 
Wylies  alone  have  appealed,  and  have  filed 
separate  appeal  bonds,  and  presented  eep- 
.■\rute  assignments  of  error. 

The  testimony  shows  that  R.  E.  Wylle 
and  his  wife  originally  owned  a  large  body 
of  land  situated  In  Runnels  county,  known 
as  the  "Wylle  pasture."  On  December  12, 
i906,  Wylle  and  wife  entered  into  a  written 


contract  with  the  Hagelstelns  and  Smith, 
by  which,  for  a  recited  consideration,  they 
agreed  to  sell  and  convey  to  the  latter  sev- 
eral thousand  acres  of  that  land.  This  con- 
tract was  duly  acknowledged  and  recorded. 
On  January  30,  1907,  the  Hagelstelns  and 
Smith,  claiming  to  be  a  partnership  firm, 
entered  into  a  wrlttoi  contract  with  Pitts, 
the  appellee,  by  the  terms  of  which  Pitts 
acquired  certain  rights  from  those  parties 
as  to  the  sale  of  2,000  acres  of  the  wyile 
land,  and  deposited  with  the  Hagelstelns  and 
Smith  the  sum  of  $2,000,  to  be  forfeited  in 
the  event  he  failed  to  perform  the  conditions 
of  the  contract,  and  to  be  returned  to  him 
under  certain  other  specified  conditions.  This 
suit  is  for  the  recovery  of  iliat  sum,  and  Is 
based  upon  the  contention  by  Pitts  that  the 
conditions  occurred  which  Justified  him  in 
asking  for  its  return.  Inasmuch  as  bis  right 
to  the  recovery  must  depend  upon  the  con- 
struction of  the  contract  last  above  referred 
to,  it  Is  proper  that  we  give  such  portions 
of  that  contract  as  bear  upon  the  Issues  in- 
volved. Omitting  those  portions  which  are 
not  material,  the  contract  is  as  follows: 
"State  of  Texas,  County  at  Tom  Green.  This 
agreement,  made  and  entered  into  by  and 
between  the  firm  of  Hagelstein  and  Smith, 
composed  of  Chris  Hagelstein  and  George 
Hagelstein  of  San  Angelo,  Texas,  and  Cicero 
Smith  of  Mineral  Wells,  Texas,  parties  of 
the  first  part,  and  O.  A.  Pitts,  <rf  Grandvlew, 
Texas,  party  of  the  second  part  wltnessetta: 
That  the  parties  of  the  firet  part,  for  and  in 
consideration  of  the  sum  of  $2,000  cash  In 
hand  paid,  have  sold  to  second  party  an  op- 
tion on  certain  land  hereinafter  described, 
said  option  to  last  twelve  months  from  the 
date  hereof,  and  in  the  event  that  the  con- 
ditions of  this  contract  hereinafter  set  out 
are  kept  and  fulfilled  by  second  party,  then 
said  $2,000  shall  be  returned  to  said  second 
party,  but  not  otherwise.  The  conditions  of 
this  contract  are  as  follows,  to  wit:  First 
Wherea<3,  the  firat  parties  hereto  are  under 
contract  to  purchase  the  R.  K.  Wylle  ranch 
located  in  Runnels  county,  Texas,  about  6 
miles  N.  W.  from  Balllnger,  Texas,  on  the 
Colorado  River,  It  is  understood  and  agreed 
by  I>oth  parties  to  this  contract,  that  this 
contract  shall  be  contingent  on  the  final  con- 
summation of  the  contract  of  sale  of  said 
R.  K.  Wylle  ranch,  and  in  the  event  that 
said  sale  is  not  consummated,  then  said 
$2,000  Is  to  be  returned  in  full  to  said  sec- 
ond party.  Under  this  understanding  and 
agreement  the  said  parties  hereto  do  agree 
that  the  said  O.  A.  Pitts,  party  of  the  sec- 
ond part.  Is  appointed  agent  of  the  parties 
of  the  first  part  under  the  following  terms 
and  conditions,  to  wit:  The  said  O.  A.  PIUs. 
party  of  the  second  part,  agrees  to  contract 
and  sell  to  bona  fide  purchasera  for  the  said 
parties  of  the  first  part,  all  of  the  land  con- 
tained in  the  following  tracts,  according  to 
the  new  sulidlvislon  of  the  said  Wylle  ranch, 
to  wit:"    Then  follows  a  description  of  the 
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land.    The  second  and  third  paragraphs  fix 
the  price  to  be  paid  and  terms  of  sale.  "First 
party   agrees  to  make  warranty   deed  and 
fumisb  abstract  to  each  tract  of  land  sold 
by  second  party,  showing  good  and  sufficient 
I        title  to  said  land  within  90  days  after  being 
I        notified  by  second  party  that  aale  has  been 
I        made.    If  any  other  and  different  terms  for 
i        sale  of  said  land  shall  be  made  by  the  sec- 
ond party,  It  shall  be  by  approval  of  the 
first  parties.     The  parties  of  the  first  part 
are  to  hare  the  benefit  of  the  nnfenced  and 
'  noBOld  land  above  described  until  the  com- 
I        pletlon  of  this  contract,  and  they  are  to  have 
all  growing  crops  now  on  said  land.    In  the 
i        event  that  any  contract  for  the  sale  of  any 
of  said  land  above  mentioned  shall  be  made 
by  the  parties  of  the  first  part  or  the  party 
of  the  second  part,  and  the  proposed  pur- 
chaser shall   have  been  required  to  put  up 
a  forfeit  and  that  said  amount  of  said  for- 
feiture or  liquidated  damages  shall  be  col- 
lected, then  the  same  shall  at  once  be  equal- 
i         ly  divided  betwcMi  each  party  hereto.    The 
'         power  herein  conferred  upon  the  party  of 
the  second  part  shall  cease  on  the  25th  day 
of  February,  1908,  and  after  such  date  he 
shall  no  longer  have  power  or  authority  to 
bind  tlie  parties  of  the  first  part  for  any  con- 
tract of  sale  hereunder,  and  nothing  shall 
hereinafter  be  done  under  this  contract  ex- 
cept by  mutual  consent,  save  the  final  set- 
tlement between  the  parties  hereto." 

On   April   18,  1907,   Wylle  and  wife  ex- 
ecuted an  instrument  called  a  "revocation  of 
contract,"  in  which  it  was  recited  that  by 
reason  of  the  fact  that  the  Hagelsteins  had 
failed  and  refused  to  carry  out  or  complete 
their    contract   of   December    12,    1906,    but 
bad  made  default  as  to  the  same,  they,  the 
Wylies,    thereby    "announced   and    declared 
said  contract  had  not  been  compiled  with  by 
said  Hagelsteins  in  any  particular,  and  that 
the  same  was  at  an  end  and  of  no  further 
force  and  effect,"  and  that  the  Hagelsteins 
bad  no  further  rights  or  claims  upon  the 
land  referred  to  In  the  contract  of  Decem- 
ber,  1906.     This  Instrument  was  acknowl- 
edged and  recorded  in  the  deed  records  of 
Runnels  county.    On  the  2Gth  day  of  April, 
1907,  C.  and  O.  Hagelstein  executed  a  writ- 
ten instrument  reciting  the  contract  of  De- 
cember 12,  1906,  with  the  Wylies,  and  that 
it  had  been  "mutually  agreed"  between  them 
and  the  Wylies  that  the  same  should  be  "for- 
feited, canceled,  and  held  for  naught."     It 
is  then  stated  that  for  and  in  consideration 
of  the  sum  of  $10  and  other  good  and  valu- 
able consideration  paid  by  Wylle  and  wife 
to  them,  C.  and  O.  Hagelstein,  the  latter  "do 
release,   remise,    quitclaim,    and   acquit   all 
their  right,  title,  and  interest  in  and  to  all 
the  lands  conveyed  or  agreed  to  be  convey- 
ed to  them  by  Wylle  and  wife,"  and  also  re- 
leasing Wylle  and  wife  from  any  obligation 
theretofore  made  to  convey  to  them  the  lands 
before  referred  to.    This  instrument  was  ac- 
knowledged and  recorded  in  the  deed  records 
of  Bunnels  county. 
122S.W.— 4 


All  the  appellants  complain  of  the  action  of 
the  trial  court  In  Instructing  «  verdict  in 
favor  of  Pitts  against  the  Hagelsteins  iiud 
Smith.  They  contend  that  the  contract  of 
January  30,  1907,  between  the  Hagelsteins 
and  Smith  on  the  one  side  and  Pitts  on  the 
other,  was  the  sale  of  an  option  to  Pitts 
on  the  land  described,  aqd  that  when  the 
Wylies,  the  real  owners,  stood  ready  to  make 
to  Pitts  a  conveyance,  the  latter  was  bound 
to  take  It  or  lose  his  forfeit  of  $2,000  by 
the  terms  of  his  contract.  We  do  not  agree 
to  this  construction  of  the  contract  of  Jan- 
uary 30,  1907.  While  the  instrument  Is  not 
entirely  free  from  ambiguity,  a  fair  interpre- 
tation, considering  all  o(  Its  provisions,  shows 
that  the  parties  Intended  that  Pitts  should 
become  a  special  agent  with  certain  powers  to 
sell  the  particular  tracts  of  land  referred 
to  during  the  time  specified,  and  that,  in  the 
event  he  failed  to  comply  with  his  under- 
taking, he  was  to  forfeit  the  deposit  of  $2, 
000  made  with  the  Hagelsteins  and  Smith. 
If  this  construction  be  correct,  then  it  follows 
that  the  relations  thereby  created  between  the 
parties  were  of  a  personal  nature,  and  that 
the  Hagelsteins  had  no  authority  to  transfer 
to  Wylle  and  wife  any  of  their  duties  and 
obligations  in  such  a  way  as  to  compel  Pitts 
to  continue  with  the  Wylies  business  relations 
commenced  under  the  contract  with  the  Hag- 
elsteins. But  we  think  it  is  immaterial  • 
whether  we  regard  this  contract  in  that  light, 
or  as  the  purchase  by  Pitts  of  an  option 
on  the  2,000  acres  of  the  Wylle  land,  and 
the  deposit  of  the  $2,000  as  the  payment 
of  a  part  of  the  purchase  money  to  be  for- 
feited upon  the  failure  to  complete  the  pur- 
chase. It  clearly  appears  from  Pitts'  con- 
tract that  the  Hagelsteins  and  Smith  did 
not  at  that  time  own  the  land  involved,  but 
only  had  a  contract  with  the  owners  by  which 
they  were  to  acquire  the  title  at  some  time 
in  the  future;  and  It  was  expressly  provided 
that  this  contract  (the  one  with  Pitts)  should 
be  contingent  upon  the  consummation  of 
that  contract  (the  one  between  the  Hagel- 
steins and  Smith  and  the  Wylies),  and  in  the 
event  that  that  sale  was  not  consummated, 
then  the  $2,000  deposited  by  Pitts  was  to  be 
returned  in  full  to  him.  The  evidence  is  un- 
disputed that  this  sale  from  the  Wylies  to 
the  Hagelsteins  and  Smith  was  never  con- 
summated; that  the  contract  by  which  the 
Wylies  had  bound  themselves  to  make  the 
sale  had  been  canceled  by  agreement  of  all 
the  parties  concerned  except  Pitts.  By  their 
contract  with  Pitts  the  Hagelsteins  also 
bound  themselves  to  make  warranty  deeds 
and  to  furnish  abstracts  of  title  to  the  land 
when  sold  by  Pitts.  This  was  a  personal 
undertaking  upon  their  part  to  do  some- 
thing which  they  could  not  shift  to  others 
without  the  consent  of  Pitts.  Their  agree- 
ment to  make  a  deed  of  conveyance  with  war> 
ranty  was  not  fulfilled  by  tendering  a  deed 
from  some  one  else.  It  may  be  that  the 
purchaser,    Pitts,   had  special    reasons    for 
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wanting  the  warranty  of  the  Hagelstelns. 
Their  contract  with  him,  and  the  conditions 
upon  which  the  deposit  was  to  be  retained 
by  them,  was  that  they  should  acquire  the 
title  and  make  the  conveyances,  and  they 
had  no  right  to  substitute  a  conTeyance  from 
another  without  the  consent  of  Pitts;  neith- 
er was  he  bound  to  accept  a  deed  from  one 
from  whom  he  had  not  purchased.  Rights 
growing  out  of  contracts  which  involve  re- 
lations of  personal  confidence  cannot  be  trans- 
ferred by  one  party  without  the  consent  of 
the  other.  Menger  v.  Ward,  87  Tex.  622,  80 
8.  W.  853;  Buries  y.  Davles,  85  Cal.  110,  24 
Pac.  613,  20  Am.  St  R^.  213.  The  contract 
of  warranty  usually  rontained  in  deeds  con- 
veying real  estate  inTOlves  a  personal  obliga- 
tion upon  the  part  of  the  grantor  to  which 
the  grantee  has  a  right,  and  which  cannot 
be  denied  him  or  shifted  to  another  with- 
out his  consent  If  the  Hagelstelns  could 
fulfill  their  contract  by  tendering  the  deed 
of  the  Wylles,  they  might  with  equal  propri- 
ety have  fulfilled  it  by  tendering  the  deeds 
from  any  remote  purchaser  from  Wylle,  how- 
ever irresponsible  be  may  have  been,  and 
however  much  Pitts  may  have  been  Induced 
to  make  his  contract  by  reason  of  the  solv- 
ency of  the  Hagelstelns,  from  whom  he  con- 
tracted to  obtain  the  conveyance.  We  think 
the  court  properly  instructed  the  Jury  to  re- 
•  turn  the  verdict  in  favor  of  Pitts  against 
Smith  and  the  Hagelstelns. 

Complaint  is  also  made  of  the  peremptory 
instruction  to  return  a  verdict  in  favor  of 
the  Hagelstelns  against  Smith  and  the  Wy- 
lles. The  testimony  shows  that  in  April, 
1907,  there  was  a  settlement  between  the 
Hagelstelns  and  Smith  and  the  Wylles,  and 
that  the  Hagelstelns  made  a  report  showing 
sales  of  land  belonging  to  the  Wylles  and 
Smith  amounting  in  the  aggregate  to  $221,- 
000,  based  upon  contracts  with  prospective 
purchasers.  At  the  same  time  the  Hagel- 
stelns turned  over  to  the  Wylles  and  Smith 
the  contracts  evidencing  those  sales,  togeth- 
er with  several  thousand  dollars  of  money 
which  had  been  placed  upon  deposit  with 
them  as  part  payment  of  the  purchase  price 
of  the  land  sold  or  as  the  purchase  of  op- 
tions. In  this  report  of  sales  was  included 
the  contract  with  Pitts,  based  upon  the  dalni 
that  it  was  a  sale  to  him  of  2,000  acres  of 
land,  at  $17.50  per  acre.  The  $2,000  which 
had  been  deposited  by  him  was  also  account- 
ed for  to  Smith  and  Wylle,  and  they  were 
charged  up  with  a  commission  of  6  per  cent, 
amounting  to  $1,750  for  making  the  alleged 
sale  to  Pitts.  Wylle  and  hia  attorney  and 
Smith  testified,  and  they  do  not  seem  to 
have  been  contradicted,  that  the  contract  with 
Pitts  was  not  among  the  list  of  those  actually 
delivered  to  them  at  the  time  of  the  settle- 
ment, and  they  did  not  know  its  contents  till 
some  weeks  later  and  after  the  settlement 
had  been  made.    If  this  be  true,  Wylle  and 


Smith  were  not  bonnd  by  an  acceptance  of 
that  contract  as  one  of  a  sale,  and  the  Hagel- 
stelns had  no  right  to  recover  from  Smith 
and  Wylle  any  sum  In  excess  of  the  difference 
between  their  commissions,  $1,750,  and  that 
which  they  paid  or  accounted  for  to  the 
Wylles.  We  think  the  court  erred,  therefore, 
in  giving  the  peremptory  instruction  to  find 
against  Smith  and  the  Wylles  in  favor  of 
the  Hagelstelns  for  the  sum  of  $2^000.  It 
may  not  be  improper  to  remark  in  this  con- 
nection that  there  is  no  basis  in  the  finding 
of  the  Jury  for  the  Judgment  rendered  by 
the  courts  in  favor  of  Smith  against  the 
Wylies  in  the  event  Smith  should  pay  off  and 
discharge  the  Judgment  rendered  against 
them  Jointly  in  favor  of  the  Hagelstelns.  The 
court  has  no  right  to  pass  upon  any  issue  of 
fact  upon  which  the  Jury  has  failed  to  re- 
turn a  finding,  no  matter  how  conclusive  the 
evidence  may  be.  Moore  v.  Moore,  67  Tex. 
296,  3  S.  W.  285;  Texas  Brewing  Aaa'n  v. 
Meyer  (Tex.  Civ.  App.)  38  8.  W.  263. 

That  portion  of  the  Judgment  wherein 
Pitts  recovers  for  the  amount  sued  for 
against  Smith  and  the  Hagelstelns  is  affirmed. 
In  all  other  respects  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 


INTERNATIONAL  &  Q.  N.  R.  CO.  et  al.  ▼. 
WYNNE. 

(Court  of  Civil  Appeals  of  Texas.    Oct  13, 1909. 
Rehearing  Denied  Nov.  10,  1900.) 

1.  Rkckiveks  (i  174*)— Actions  Aoainst— An- 
THoarrT  of  Plaintiff  to  Sue. 

Where  the  federal  court  appointing  a  re- 
ceiver for  a  railroad  expressly  authorizing  him 
to  defend  all  actions  theretofore  brought,  seek- 
ing to  establish  any  claim  against  tile  property 
in  his  hands,  including  the  demands  of  plaintiff 
for  damages  for  personal  injuries,  such  order 
was  ample  authority  for  the  maintenance  of 
plaintiff's  action  against  the  receiver  regardless 
of  whether  Act  Cong.  March  3,  1887,  c.  373,  §  3, 
24  Stat  553,  as  amended  by  Act  Aug.  13,  1888, 
c.  866,  I  3,  25  Stat  435  (U.  S.  Comp.  St  1901,  p. 
510),  providing  that  every  receiver  appointed  by 
any  United  States  court  may  be  sued  respecting 
any  act  of  his  in  carrying  on  the  business  con- 
nected with  the  property  without  previous  leave 
of  court,  authorizes  such  a  suit  without  leave. 

[E5d.   Note.— For  other  cases,   see   Receivers, 
(Jent  Dig.  {{  338,839;  D«ft  Dig.  i  174.*] 

2.  Pleading  (§  20S*)— Capacitt  to  Sue. 

Where,  in  an  action  against  a  railroad  and 
its  receiver,  allegations  in  the  petition  as  to 
plaintiff's  right  under  an  order  of  court  to  sue 
the  receiver  were  not  denied  by  the  receiver  un- 
der oath  as  required  by  Rev.  St  1895,  art.  1265, 
it  was  not  necessary  for  plaintiff  to  prove  them. 
TEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  882-884 ;  Dec.  Dig.  {  203.  •] 

3.  Mabteb  and  Sebvant  (I  287*)  —  Injubieb 
TO  Seevant — Questions  fob  Jubt. 

Where  the  evidence  was  conflicting  as  to 
whether  it  was  the  duty  of  defendant's  servant 
in  charge  of  a  locomotive  to  ascertain  the  pres- 
ence of  plaintiff,  another  employ^,  under  the 
tank  of  tne  locomotive  or  warn  him  of  his  in- 
tention to  move  the  locomotive  and  tank,  wheth- 
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er  failare  to  to  do' was  negli^nce  waa  for  the 
juiy. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1060 ;   Dec.  Dig.  {  281.*] 

4.  Appeal  and  Ebbob  (|  843*)  —  Academic 

Questions, 

An  academic  question  will  not  be  consider- 
ed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3331-8341;    Dec.  Dig.  g 

Appeal  from  District  Court,  Anderson 
County;  B.  H.  Gardner,  Judge. 

Action  by  H.  P.  Wynne  against  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany and  another.  Judgment  for  plalntlfF, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Tills  suit  was  brought  by  the  appellee 
against  the  appellant  railroad  company  and 
Ttaos.  J.  Freeman  In  his  official  capacity  as 
its  receiver  to  recover  damages  against  the 
company  for  personal  Injuries  alleged  to 
have  been  Inflicted  by  the  negligence  of  Its 
servants.  The  defendant  Freeman  answered 
by  a  general  demurrer  and  by  special  excep- 
tion to  the  effect  that  it  is  apparent  from  the 
petition  that  the  alleged  cause  of  action  ac- 
crued before  he  was  appointed  receiver  of 
the  company,  and  It  does  not  appear  from 
the  allegations  that  plaintiff  procured  per- 
mission of  the  court  in  which  the  receiver- 
ship is  pending  to  sue  him.  Freeman  then 
answered  that  the  alleged  cause  of  action 
arose  before  his  appointment,  and  that  plain- 
tiff bad  not  been  granted  authority  to  make 
Iilni  a  party  to  this  action.  Each  defendant 
pleaded  a  general  denial.  The  general  and 
special  exceptions  were  overruled,  and  the 
tria.1  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $15,000. 
It  was  ordered  that  the  Judgment  entered 
on  the  verdict  be  certified  for  classification 
and  payment  to  the  Circuit  Court  of  the 
United  States,  wherein  the  receivership  is 
pending. 

King  &  Morris,  for  appellants.  Campbell, 
Sewell  &  Strickland,  for  appellee. 

NEIIiL,  J.  (after  stating  the  facts  as 
above).  The  first  and  second  assignments  of 
error  complain  of  the  court's  overruling  the 
general  and  special  exceptions  to  plaintiff's 
petition,  and  the  third  that  the  verdict 
against  the  receiver  is  contrary  to  the  evi- 
dence, in  that  It  conclusively  shows  that  the 
cause  of  action  arose  long  before  his  appoint- 
ment, and  that  the  suit  ia  not  In  respect  to 
any  act  or  transaction  of  the  receiver  in 
carrying  on  the  business  of  the  railroad  com- 
pany as  ita  receiver;  it  not  appearing  that 
plaintiff  had  previously  to  filing  the  suit  ob- 
tained an  order  of  the  court  wherein  the  re- 
ceivership was  pending  to  sue  the  receiver. 

In  determining  the  two  first  assignments 
we  deem  it  unnecessary  to  decide  whether. 


under  Act  Cong.  March  8,  1887,  a  873,  {  3, 
24  Stat  653,  as  corrected  by  Act  Aug.  13, 
1888,  c.  866,  S  3,  25  Stat  435  (0.  8.  Comp. 
St  1901,  p.  510),  a  receiver  can  be  sued  with- 
out leave  of  the  court  for  an  alleged  wrong- 
ful act  committed  in  the  operation  of  the 
road  before  he  became  receiver;  for,  if  it 
should  be  conceded  that  leave  in  this  case 
for  the  plaintiff  to  sue  the  receiver  was  es- 
sential, yet  If,  as  is  alleged  in  plalntifTs  peti- 
tion, the  court  appointing  the  receiver  enter- 
ed an  order  expressly  authorizing  and  em- 
powering him  to  defend  any  and  all  actions 
which  had  been  theretofore  brought,  seek- 
ing to  establish  any  claim  or  demand  against 
the  property  in  his  hands  as  such  receiver, 
including  the  demands  of  plaintiff,  such  or- 
der, regardless  of  the  statute  cited,  was 
ample  authority  for  the  prosecution  and 
maintenance  of  this  suit  against  Freeman  In 
his  capacity  of  receiver  of  the  railroad  com- 
pany. 1  EHllott  on  Railroads  (2d  Ed.)  8  571. 
We  therefore  bold  that  the  petition  was  good 
as  against  the  exceptions  referred  to.  In 
regard  to  the  third  assignment,  we  deem  It 
sufficient  to  say  that,  as  the  allegations  in 
I)laintiff's  petition  respecting  his  right  to 
prosecute  bis  action  against  the  receiver 
were  not  denied  by  the  defendant  Freeman 
under  oath  as  required  by  statute  (Rev.  St. 
1895,  art  1265),  it  was  not  necessary  for 
plaintiff  to  prove  them.  Town6s  on  Plead- 
ing, 299. 

The  fourth  assignment  of  error  complains 
of  this  paragraph  of  the  court's  charge:  "The 
undisputed  facts  In  the  case  show  that  H.  P. 
Wynne,  the  plaintiff,  an  air  brake  machinist 
in  the  employ  of  the  defendant  railroad  com- 
pany, was  at  work  in  discharge  of  his  duty 
as  such  air  brake  machinist  under  the  tank 
of  engine  No.  258  when  said  engine  and 
tank  was  caused  to  move  and  run  over  and 
crush  plalntifTs  band,  thereby  causing  ampu- 
tation. Now  you  are  charged  that  if  yon 
find  from  a  preponderance  of  the  evidence 
that  said  injury  was  caused  by  the  failure 
of  the  employ^  so  causing  said  engine  to 
move  to  ascertain  the  presence  of  plaintiff 
under  said  tank^  or  to  warn  him  of  the  in- 
tention to  move  said  engine  and  tank,  and 
If  you  further  find  that  such  failure  to  as- 
certain the  presence  of  plaintiff  or  to  warn 
him  of  the  intention  to  move,  if  there  was 
such  a  failure,  was  the  direct  and  proxi- 
mate cause  of  the  injury  to  plaintiff,  then 
yon  will  find  for  the  plaintiff,  otherwise  you 
will  find  for  the  defendant"  The  evidence 
shows  that  the  plaintiff  went  under  the  tank 
without  the  knowledge  of  defendant's  serv- 
ants, who  moved  or  cause  the  movement  of 
the  engine  to  which  it  was  attached,  and 
that,  from  the  time  be  went  under  It  until 
the  engine  was  moved,  such  servant  did  not 
know,  or  have  any  reason  to  suspect,  he  was 
there.  As  to  whether  it  was  the  servant's 
duty  to  ascertain  the  presence  of  plaintiff 
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under  the  tank  or  warn  him  of  his  Intention 
to  move  the  engine  and  tank,  the  evidence  Is 
conflicting.  If  the  uncontradicted  evidence 
showed  that  such  was  the  servant's  duty  Ms 
failure  to  discharge  it  would  be  negligence. 
But  such  la  not  the  state  of  the  evidence. 
Therefore  the  question  of  whether  the  fail- 
ure of  the  servant  who  moved  or  caused  the 
engine  to  move  to  ascertain  the  presence  of 
plaintiff  under  the  tank  or  to  warn  him  of 
his  intention  to  move  the  engine  and  tank 
was  negligence  was  one  of  fact  which  should 
have  been  submitted  to  the  Jury.  This  the 
charge  fails  to  do;  but,  in  effect,  assumes  It 
was  negligence  as  a  matter  of  law.  In  this 
the  charge  Is  clearly  erroneous. 

The  remaining  assignment  complains  that 
the  verdict  is  excessive.  As  the  Judgment 
will  be  reversed  for  reason  of  the  error  Indi- 
cated, the  question  raised  becomes  purely 
academic,  and  will  not  be  considered. 

Reversed  and  remanded. 


WASHAM   V.    HARRISON. 

(Coart  of  Civil  Appeals  of  Texas.    Oct.  20, 
1900.) 

1.  Advbbsi  Possession  (|  96»)  —  Possession 
or  Pabt  of  Tbact. 

Where  tke  boundaries  of  a  lot  were  clearly 
marked,  it  having  been  fenced  at  least  a  portion 
of  the  time,  possession  of  plaintiff,  through  bia 
tenauts,  of  a  part  of  the  lot,  perfected  title  by 
limitation  to  the  well-defined  limits  of  the  whole 
lot. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  §  S36 ;  Dec.  Dig.  8  96.*] 

2.  Appeai.  and  Ebbob  (S  742*)— Assiqnuents 
OF  Ebbob— StrETiciENCY. 

Where,  in  trespass  to  try  title,  an  assiini- 
ment  of  error  complaining  of  the  failure  of  a 
paragraph  of  a  charge  to  state  that  to  recover 
under  10  years'  limitations  there  should  be  proof 
of  adverse  possession,  and  the  statements  con- 
nected with  the  assignment  and  propositions 
thereunder  failed  to  disclose  what  the  court 
charged  on  the  subject,  the  Court  of  Civil  Ap- 
peals could  decline  to  consider  the  assignment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ernor,  Cent.  Dig.  i  3000;    Dec  Dig.  |  742.*] 

3.  Teiai.  ft  192*)  —  iNSTBUcnoNS  —  Assump- 
tion OF  Facts. 

In  trespass  to  try  title  to  land  claimed  by 
10  years'  adverse  possession,  where  there  was  no 
question  as  to  the  character  of  plaintiff's  posses- 
sion, the  only  issue  being  as  to  the  length  thereof 
and  the  amount  of  the  land  possessed,  and  all  the 
facts  tended  to  show  that,  if  plaintiff  was  in 
possession  at  all,  the  possession  was  peaceable 
and  adverse,  the  court  could  assume  that  it  was 
adverse  to  defendant,  and  it  was  not  error  to 
fail  to  state  that  to  recover  under  10  years'  lim- 
itations there  should  be  proof  of  adverse  posses- 
sion. 

[!».  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  JJ  432-434 ;  Dec.  Dig.  S  192.*] 

4.  Tbial  (J  192*)  — iNSTBDCTiONS  — Assump- 
tion OF  FAcrrs. 

In  trespass  to  try  title  to  land  claimed  by 
10  years'  adverse  possession,  where  the  undis- 
puted evidence  showed  that  plaintiff  had  im- 
provements on,  and  held  possession  of,  the  rear 


part  of  the  lot  it  was  not  error  for  the  court  to 
state  snch  &u:t  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  432-434;  Dec.  Dig.  8  192.*1 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  O.  Kittrell,  Judge. 

Trespass  to  try  title  by  Henry  Harrison 
against  W.  B.  Washam.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Lock  McDanlel,  for  appellant  Sam,  Brad- 
ley ft  Fogle,  for  appellee. 

FliT,  J.  This  is  an  action  of  trespass  to 
try  title  to  a  certain  parcel  of  land  situated 
In  the  city  of  Houston,  instituted  by  appellee 
against  appellant.  In  the  petition  appellee 
pleaded  title  by  limitation  of  10  years.  Ap- 
pellant answered  by  general  denial  and  plea 
of  not  KuUty.  A  trial  by  Jury  resulted  la  a 
verdict  and  Judgment  in  favor  of  appellee. 

In  deference  to  the  verdict  of  the  Jury,  we 
find  tliat  appellee  had  acquired  a  title  by  lim- 
itation In  so  far  as  appellant  was  concerned. 
He  was  placed  In  possession  of  the  land  by 
Cummins  in  1890,  under  a  verbal  contract  of 
sale.  He  built  a  bouse  on  the  front  part  of 
the  lot  and  a  stable  and  bam  In  the  rear 
next  to  a  lot  owned  by  bis  mother  and  step- 
father. He  paid  most  of  the  purchase  money, 
but  did  not  obtain  a. deed  to  the  land.  In 
1893  Cununins  left  the  country,  and  the  house 
on  the  front  part  of  the  lot  was  moved  off. 
and  appellee  moved,  but  left  his  mother  in 
possession  of  the  stable  on  the  rear  end  of 
the  let,  as  well  as  the  whole  lot  She  held 
possession  of  the  lot  for  more  than  10  years 
for  appellee.  A  fence  was  around  the  whole 
of  the  lot  for  a  large  portion  of  the  10  years. 
The  evidence  tended  to  show  that  appellee 
continuously  claimed  the  whole  of  the  lot 
through  a  period  of  more  than  10  years  be- 
fore appellant  entered  possession  of  a  part  of 
it  There  was  evidence  to  the  effect  that  the 
whole  of  the  lot  was  Inclosed  from  1890  to 
1900,  a  period  of  10  years,  when  the  fence 
was  blown  down  by  what  was  designated  as 
the  "Galveston  storm."  Api)ellant  does  not 
claim  through  or  by  the  vendor  of  appellee. 

Possession  of  a  part  of  the  lot  with  a  claim 
to  the  whole  was  sufficient  to  perfect  title  by 
limitation  to  the  whole  of  it  The  boundaries 
of  the  land  were  clearly  marked.  It  was 
fenced  at  least  a  portion  of  the  time.  Ap- 
pellee at  all  times  claimed  the  whole  of  the 
lot  and,  even  though  his  tenants  were  in 
possession  of  only  a  part  of  the  lot,  the  pos- 
session extended  to  the  well-defined  limits  of 
the  whole  lot  Railway  v.  Broom  (Tex.  Civ. 
App.)  114  S.  W.  655. 

The  first  assignment  of  error  complains  of 
the  third  paragraph  of  the  charge,  because 
it  did  not  state  that  in  order  to  recover  un- 
der the  10  years'  statute  of  limitation  there 
should  be  proof  of  adverse  possession.  Tho 
statements  connected  with  the  assignment  of 
I  error   and   propositions  thereunder   fall   to 
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disclose  wbat  the  court  charged  on  the  sub- 
ject, and  this  court  could  with  propriety  de- 
cline to  consider  the  assignment.  However, 
It  may  be  stated  that  there  was  no  question 
whatever  as  to  the  <diaracter  of  appellee's 
possession;  the  only  Issue  being  as  to  the 
length  of  possession  and  the  amount  of  tiie 
land  possessed.  All  the  facts  tended  to  show 
that  If  appellee  was  In  possession  at  all,  as  he 
claimed,  the  possession  was  peaceable  and  ad- 
verse to  the  claims  of  every  one.  The  char- 
acter of  the  possession  not  being  attacked,  the 
court  could  assume  that  it  was  adverse  to 
the  claims  of  appellant 

The  court  did  not  err  in  stating  to  tbe 
Jury  that' appellee  had  improvements  on,  and 
held  possession  of,  the  rear  part  of  the  lot 
Those  facts  were  established  by  the  undisput- 
ed evidence. 

The  Judgment  is  afBrmed. 


INGALLS  V.  ORANGE  LUMBER  CO. 

(Court  of  Civil  Appeals  of  Texas.     June  25, 

1909.     Rehearing  Denied  Oct  21,  1900.) 

1.  JrDOMKNT  a  743*)— Co RCLUBivitNKSB— Ti- 
tle TO  Fbopebtt. 

To  trespass  to  try  title,  a  judgment  by 
(jtreement  between  heirs  of  a  patentee  and  plain- 
tiff's remote  grantor  in  a  suit  for  recovery  of 
title  and  possession  to  the  land,  divesting  the 
hein'  title  and  vesting  it  in  the  remote  grantor, 
was  admissible  as  a  link  In  plaintiff's  chain  of 
title,  vesting  title  in  the  grantor  by  estoppel  and 
having  the  same  prima  facie  effect  in  placing  in 
him  the  title  inherited  by  tbe  heirs  as  their  deed 
Tonld  have  had. 

[Ed.   Note.— For  other  cases,  see  .Tudgment, 
Cent  Dig.  i  1276;   Dec.  Dig.  f  743.*] 

2.  Afpbai.  and  Ebbor  (8  1033*)  —  Review  — 
'Ebbob  Favobablk  to  Pabtt  Complaining. 

In  trespass  to  try  title,  defendant  cannot 
cbject  to  the  exclusion  of  evidence  showing  that 
the  plaintiffs  in  a  prior  action  against  the  re- 
mote grantor  of  the  plaintiffs  in  the  present  suit, 
in  which  there  was  a  judgment  by  agreement. 
Testing  title  to  the  land  in  the  remote  grantor, 
had  not  sold  their  interest  in  the  land  to  the 
erantor  or  to  any  one  else,  since  it  would  only 
strengthen  the  effect  of  the  judgment  as  a  link 
in  the  present  plaintlfTs  title. 

(Bd.  Note. — For  other  ca^es,  see  Appeal  and 
Error,  Cent  Dig.  i  4055;   Dec.  Dig.  !  1033.*] 

3.  PuBUO  Lands  ((  178*)— Conveyance  by 
Heibs— Bona  Fide  Pcrcbaseb. 

Title  acquired  under  a  transfer  of  a  boun- 
ty warrant  certificate  conld  not  be  asserted 
against  a  parcbaser  for  valne,  who  acquired  title 
of  the  heirs  of  the  original  owner  of  the  cer- 
tificate to  whom  the  land  was  patented  with- 
out any  notice,  actual  or  constructive,  of  Uie 
transfer  of  the  certificate,  the  land  being  located 
under  a  certificate  for  the  unlocated  balance  of 
the  bounty  warrant  certificate. 

[Bi  Note.— For  other  cases,  see  Public  Lands, 
•  «•? t  pig.  {  581 ;   Dec  Dig.  {  178.*] 

4.  Appeal  and  Ebbob  (S  1064*)  —  Review  — 
Habmless  EteBOB— Instructions. 

In  trespass  to  try  title,  where  the  undisput- 
ed evidence  shows  that  plaintiff  purchased  for 
value  without  notice  of  an  outstanding  claim  of 
title,  a  charge  that  defendant  to  defeat  plaln- 
^HT*  iecovei7i  on  the  ground  of  the  outstanding 


claim,   must  connect  himself   with   such  title, 
if  erroneous,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  I  4210;    Dec.  Dig.  f  1064.*] 

Appeal  from  District  Court,  Newton  Coun- 
ty;  W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  tbe  Orange  Lumber 
Company  against  James  Ingalls.  Judgment 
for-  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

W.  W.  Blake,  for  appellant 

PLEASANTS,  C.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  appellee 
against  appellant  to  recover  a  tract  of  20U 
acres  of  land  in  Newton  county  granted  to 
Ellsha  Spencer.  Fending  the  suit  appellee 
obtained  a  writ  of  Injunction  restraining  ap- 
pellant from  cutting  timber  from  tbe  land. 
The  defendant  answered  by  general  demurrer 
and  plea  of  not  guilty  and  by  plea  in  recon- 
vention for  damages  caused  him  by  the  In- 
junction proceedings.  To  this  answer  plain- 
tiff replied  by  supplemental  petition  in  which 
it  claimed  title  under  the  three,  five,  and  ten 
years  statutes  of  limitation,  and  also  as  in- 
nocent purchaser  for  value  without  notice 
of  defendant's  claim.  The  trial  in  the  court 
below  with  a  jury  resulted  in  a  verdict  and 
judgment  In  favor  of  plaintiff  for  all  of  the 
land  in  controversy. 

The  land  was  patented  on  September  212. 
1875,  to  EUsba  Spencer.  .In  a  Suit  In  the  dis- 
trict court  of  Newton  county  brought  by  AV. 
A.  Shepherd  and  others,  heirs  of  Elisha  Spen- 
cer, against  William  Clark,  a  judgment  by 
agreement  was  entered  on  March  28,  1900,  In 
favor  of  said  Clark  for  the  title  and  posses- 
sion of  the  land,  divesting  all  right  and  title 
of  plaintiff  in  said  land,  and  vesting  same  lu 
defendant  Appellee  holds  the  title  thus  ac- 
quired by  Clark  by  regular  chain  of  convey- 
ances. The  land  was  located  under  a  certifi- 
cate Issued  to  Ellsha  Spencer  August  27. 
1870,  for  the  unlocated  balance  of  a  bounty 
warrant  certificate  for  1,280  acres.  Issued  to 
said  Spencer  on  January  31,  1838.  This 
original  bounty  warrant  certificate  has  tb« 
following  Indorsements  thereon: 

"The  discharge  upon  which  this  Certificate 
was  Issued  has  been  legally  transferred  from 
G.  W.  Mott  assign  Ellsha  Spencer  to  P.  Hal- 
pin  wbls  Transfer  Is  now  on  file  In  this  ofilce. 
Febry.  2nd.  183a    Barnard  E.  Bee,  Sec.  War. 

"1  File  1374.  Bexar  Bounty  Warrant  1280 
acres.  Ellsha  Spencer.  Filed  Sept.  20/5.S. 
1  7.  1858  by  Jno.  H.  Hemdon  for  Jno.  Jame!< 
San  Antonio. 

"Registered  and  approved  March  11,  1858. 
Edward  Clark,  Commr.  of  Claims.  Certifi- 
cate of  unlocated  Balance  for  flye  hundred 
and  forty-two  (542)  acres  issu^  and  deliver- 
ed to  C.  P.  Johns  &.  Co.    Aug.  27,  1870." 
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The  original  surrey  of  the  land  In  contro- 
versy was  made  by  the  surveyor  of  Newton 
county  in  1873.  The  surveyor's  records  of 
said  county  show  that  the  application  for 
said  survey  was  made  by  James  Ingalls,  the 
father  of  appellant,  In  his  own  name.  The 
same  records  show  that  other  applications 
made  by  said  Ingalls  at  or  about  this  time 
were  made  in  the  names  of  the  grantees  In 
the  certificates.  Appellant  testified  that  his 
father,  who  was  a  civil  engineer,  always 
claimed  to  own  this  certificate,  and  always 
claimed  the  land  located  thereunder.  Appel- 
lee purchased  the  land  for  a  valuable  con- 
sideration and  without  actual  notice  of  ap- 
pellant's claim  thereto. 

The  first  assignment  of  error  and  the  prop- 
ositions advanced  thereunder  are  as  follows: 
"The  court  erred  in  permitting  the  plaintiff  to 
read  in  evidence  before  the  jury,  over  the 
objection  of  defendant,  a  judgment  of  the 
district  court  of  Newton  county,  in  cause  No. 
540  on  the  docket  of  said  court,  styled,  W.  A. 
Shepherd  et  al.  v.  Wm.  Clark,  dated  March 
5JS,  1900,  which  judgment  described  the  land 
in  controversy,  for  the  reasons  assigned  in 
bill  of  exceptions  No.  1."  Proposition  under 
first  assignment  of  error:  "The  judgment  re- 
lied on,  l>eing  a  judgment  by  consent  and  be- 
tween different  parties,  and  not  showing  on 
its  face  that  the  title  of  Elisha  Spencer  or 
one  emanating  from  him  either  by  purchase 
or  descent  was  involved  in  the  controversy, 
could  not  constitute  a  link  In  the  chain  of 
title  from  the  sovereignty.  To  recover  in  this 
cause,  the  same  proof  of  superior  title  that 
«nabled  Clark  to  recover  from  the  heirs  of 
Elisha  Spencer  (if  In  fact  they  were  the  heirs, 
and  the  recovery  was  upon  proof  of  title) 
must  be  presented  here  or  the  plaintiff  fails 
to  connect  himself  with  the  Spencer  title, 
and  cannot  recover  against  a  defendant  in 
possession.  Plaintiff  In  trespass  to  try  title 
must  recover  on  the  strength  of  his  own  title, 
not  upon  weakness  of  defendant's  title."  Un- 
der this  assignment  it  is  very  earnestly  In- 
sisted by  appellant  that  the  judgment  refer- 
red to  In  the  assignment  does  not  prima  facie 
connect  Clark  and  those  holding  under  him 
with  the  Spencer  title,  even,  if  it  be  conceded 
that  the  plaintiffs  in  said  judgment  were  the 
heirs  of  Elisha  Spencer.  We  cannot  agree 
with  appellant  in  this  contention.  The  judg- 
ment was  by  agreement  and  by  its  terms  di- 
vested the  title  of  plaintiffs  in  said  land  and 
vested  said  title  in  the  defendant  Clark. 
The  evidence  shows  that  the  plaintiffs  in  the 
suit  were  the  heirs  of  Elisha  Spencer,  and 
the  agreed  judgment  divesting  their  title  and 
vesting  it  in  Clark  was  just  as  effectual  in 
placing  in  him  the  title  Inherited  by  them 
from  Elislia  Spencer  as  their  deed  would 
have  .been.  If  the  judgment  bad  not  been 
by  agreement,  and  had  not  in  terms  divested 
the  title  of  plaintiffs,  the  suit  l>elng  one  for 
recovery  of  the  title  as  well  as  the  possession 
of  the  land,  a  judgment  in  favor  of  defendant 


would  have  passed  the  title  of  the  plaintlffiB 
by  estoppel,  and  would  have  prima  facie  con- 
nected defendant  with  the  title  of  Elisha 
Spencer.  It  goes  without  saying  that  neither 
the  plaintiffs  in  that  suit,  nor  any  one  claim- 
ing under  them,  could  assert  against  Clark 
or  those  holding  under  him  any  title  to  the 
land  which  they  had  at  the  time  said  judg- 
ment was  rendered,  and,  it  being  shown  that 
they  were  the  heirs  of  Elisha  Spencer,  it  de- 
volved upon  defendant,  in  order  to  defeat 
the  prima  fade  title  by  estoppel  thus  ac- 
quired by  Clark,  to  show  that  at  the  time 
said  Judgment  was  rendered  the  plaintiffs 
in  said  suit  did  not  hold  the  Spencer  title. 
As  before  said,  we  think  this  judgment 
should  be  given  the  same  prima  facie  effect 
as  would  be  given  to  a  deed  from  the  heirs 
of  Elisha  Spencer.  There  is  no  firmer  rule 
of  decision  than  tliat  which  recognizes  title 
by  estoppel,  and  no  character  of  estoppel  is 
of  higher  dignity  than  estoppel  by  judgment. 

The  cases  dted  by  appellant  wholly  fall 
to  sustain  his  contention.  The  cases  of  Col- 
man  V.  Reavis  (Tex.  Civ.  App.)  34  S.  W.  645. 
and  House  v.  Reavis  (Tex.  Civ.  App.)  34  S. 
W.  646,  simply  hold  that  a  plaintiff  In  action 
of  trespass  to  try  title  does  not  connect 
himself  prima  fade  with  the  title  of  the 
original  grantee  of  the  land  by  showing  that' 
he  holds  under  a  foreclosure  judgment  and 
sale  of  the  land  had  in  a  suit  in  wtilch  nei- 
ther the  original  grantee  nor  his  heirs,  or  any 
one  holding  title  under  him,  was  a  party. 
The  case  of  Sebastian  v.  Martin  Brown  Co., 
75  Tex.  292,  12  S.  W.  986,  holds  that  a  plain- 
tiff In  suit  of  trespass  cannot  recover  by  sim- 
ply showing  that  he  purchased  the  land  at  a 
sherlfTs  sale  under  foreclosure  proceedings 
and  that  the  defendant  in  claiming  under  the 
defendant  in  said  foreclosure  proceedings, 
but,  to  authorize  a  recovery  by  showing  a 
superior  title  from  a  common  source,  the 
plaintiff  must  show  that  the  deed  to  the  de- 
fendant from  the  conunon  source  is  subse- 
quent to  that  under  which  plaintiff  claims. 
The  case  of  Barnes  v.  McArthur,  4  Tex.  Civ. 
App.  73,  22  S.  W.  770,  holds  that  a  deed  from 
the  husband  alone  to  land  shown  to  be  the 
separate  property  of  the  wife,  notwithstand- 
ing the  title,  was  In  the  name  of  the  husband, 
would  not  pass  title  to  a  vendee  who  paid  no 
consideration  for  the  land.  It  Is  apparent 
that  these  cases  go  no  further  than  to  recog- 
nize and  enforce  the  fundamental  rules  that 
no  one  is  bound  by  a  judgment  to  which  he 
is  not  a  party,  and  that  in  an  action  of  tres- 
pass to  try  title  the  plaintiff  cannot  recover 
without  showing  a  prima  facie  title.  The  as- 
signment cannot  be  sustained. 

The  second  assignment  complains  of  the  re- 
fusal of  the  trial  court  to  permit  the  defend- 
ant to  read  In  evidence  a  part  of  the  deposi- 
tions of  Mrs.  Vlana  Spencer  taken  In  the  suit 
of  Shepherd  v.  Clark,  before  mentioned.  This 
evidence  was  offered,  as  stated  by  apjpellant'a 
brief,  for  the  purpose  of  showing  that  the 
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heirs  of  Ellsha  Spencer  had  not  sold  their 
interest  in  said  land  to  William  Clark,  or  to 
any  one  else,  and  therefore  Clark  could  not 
hare  recovered  In  said  suit  upon  the  Spencer 
title  and  the  Judgment  in  bis  faror  did  not 
connect  him  with  said  title.  The  witness 
whose  deposition  in  the  former  salt  was  of- 
fered was  dead  at  the  time  said  deposition 
was  offered  in  this  suit  The  otFered  testi- 
mony was  not  material  to  defendant's  case, 
and  was  therefore  properly  excluded,  even 
If  it  were  permissible  in  this  suit  to  use  the 
depoBltions  taken  In  the  former  suit  between 
persons  not  parties  to  this  suit 

According  to  our  view  of  the  case,  as  be- 
fore expressed,  evidence  showing  title  in  the 
beirs  of  Spencer  at  the  time  the  Judgment  In 
faror  of  Clark  was  rendered  against  him  for 
the  land,  so  far  from  destroying  the  prima 
fade  elTect  of  that  Judgment  as  a  link  con- 
necting appellee  with  the  Spencer  title 
strengthens  and  confirms  it  and  appellant 
cannot  object  to  the  exclusion  of  such  evi- 
dence. 

We  do  not  think  the  evidence  is  sufficient 
to  show  a  transfer  of  the  certificate  by  Elisha 
Spencer,  but  conceding,  for  the  sake  of  argu- 
ment, tlut  it  is,  the  title  thus  acquired 
could  not  be  asserted  against  a  purchaser  for 
value  who  acquired  the  title  of  the  heirs  of 
Spencer  to  whom  the  land  was  patented  witta- 
ont  any  notice,  actual  or  constructive,  of  the 
transfer  of  the  certificate,  and  the  undisputed 
evidence  in  this  case  shows  that  both  appel- 
lee and  its  immediate  vendor  was  a  purchaser 
for  value  without  notice  of  appellant's  claim. 
Wlmberly  v.  Pabst  55  Tex.  587;  Lewis  v. 
Johnson,  68  Tex.  448,  4  S.  W.  644;  Bogart  v. 
Moody,  35  Tex.  av.  App.  1,  79  S.  W.  633. 
Upon  this  state  of  the  record  it  is  unneces- 
sary for  us  to  determine  whether  the  trans- 
fer of  the  certificate  to  P.  Halpin,  conceding, 
for  the  sake  of  argument,  that  the  evidence 
shows  such  transfer  is  an  outstanding  title 
which  appellant,  without  connecting  himself 
therewith,  can  use  to  defeat  appellee's  title. 

The  third  assignment  of  error,  which  com- 
plains of  the  charge  of  the  court  which  in 
effect  instructs  the  Jury  that  appellant  in 
order  to  defeat  appellee's  recovery  on  the 
ground  of  outstanding  title  in  Halpin  must 
connect  himself  with  such  title,  cannot  be 
sustained  because  if  the  charge  was  errone- 
ous, as  contended,  such  error  was  harmless  in 
view  of  the  undisputed  evidence  showing  ap- 
pellee to  have  purchased  for  value  without 
notice  of  such  outstanding  claim  of  title. 

Wliat  we  have  said  disposes  of  all  the  ma- 
terial questions  presented  by  the  appeal,  and 
theKemainIng  assignments  of  error  need  not 
be  discussed.  Each  of  them  have  been  duly 
considered,  and  none  of  them  should  be  sus- 
tained. We  are  of  opinion  that  the  Judgment 
^  the  court  below  should  be  affirmed,  and  it 
lias  been  so  ordered. 

Affirmed. 


THOURON  V.  SKIRVIN  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oct   15, 

1909.    Rehearing  Denied  Nov.  4,  1909.) 

1.  Appeal  and   Erbob   (S   663*)  —  Recobd — 
Statement  of  Facts— Cebtificate. 

A  judge's  certificate  to  the  statement  of 
facts  is  sumcient  as  against  appellee's  motion  to 
strike  out  the  statement  on  the  ground  that  it 
does  not  show  that  the  stateijient  was  submitted 
to  him  or  his  attorney,  where  it  is  shown  that  he 
is  a  nonresident,  and  it  does  not  appear  that  he 
was  present  at  the  trial,  and  the  certificate 
shows  that  he  was  not  represented  by  any  at- 
torney. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2853;   De&  Dig.  8  663.*] 

2.  Fraud   (S   25*)— Uabiutt— Injttbt   from 
Fraud. 

A  vendor  frandnlently  induced  to  accept  a 
reconveyance  in  satisfaction  of  the  vendor's  lien 
notes  cannot  recover  for  the  fraud  in  the  ab- 
sence of  a  showing  that  injury  resulted. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  24;   Dec.  Dig.  S  25.*] 

3.  Fraud  (J  59*)— Damages— Amount  Recov- 
erable. 

A  vendor  fraudulently  induced  to  accept  a 
reconveyance  in  satisfaction  of  the  vendor's  lien 
notes  cannot,  where  he  keeps  the  property,  re- 
cover the  amount  of  the  notes  as  damages  for 
the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  g  60 ;  Dec  Dig.  !  59.*] 

4.  Fraud    (J    60*)  —  Damages  —  Attornet's 
Fees. 

Attorney's  fees  are  not  recoverable  as  ac- 
tual damages  in  a  suit  for  depriving  one  of  his 
property  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  65 ;   Dec.  Dig.  $  60.*] 

5.  Damages  (g  87*)— Exehplabt  Damages. 

Exemplary  damages  cannot  be  recovered 
unless  the  plaintiff  sustained  actual  damages. 

IBH.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  191 ;  Dec.  Dig.  $  87.*1 

Appeal  from  District  Court  Galveston 
County;   Robt  G.  Street  Judge. 

Action  by  Nicholas  Thouron  against  Wil- 
liam Sklrvin  and  others.  From  a  Judgment 
for  plaintiff  without  damages,  he  appeals. 
Affirmed. 

Stewarts,  Geo.  T.  Burgess,  and  J.  Homer 
Jones,  for  appellant  James  B.  &  Charles 
J.  Stubbs,  for  appellees.     . 

PIJEASANTS,  C  J.  This  action  was 
brought  by  appellant  against  the  appellees  to 
recover  the  title  and  possession  of  certain  lots 
or  parcels  of  land  on  the  Antonio  Julia  sur- 
vey, in  Galveston  county,  and  to  recover  ac- 
tual and  exemplary  damages  for  alleged 
wrongful,  fraudulent,  and  malicious  acts  of 
defendants  in  attempting  to  acquire  title  to 
plaintlfT's  land  by  fraud  and  in  thereby  cloud- 
ing the  title  thereto.  In  addition  to  the  usual 
allegations  to  an  action  of  trespass  to  try 
title,  the  petition  alleges,  in  substance :  That 
on  November  3,  1893,  the  defendant,  William 
Sklrvin,  induced  the  plaintiff,  who  was  then 
the  owner  in  fee  simple  of  the  Antwiio  Julia 
320-acre  survey,  in  Galveston  county,  to  sub- 
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divide  same  into  lots  of  about  16  acres  eacli, 
said  lots  being  numbered  44  to  61,  inclusive, 
and  to  sell  all  of  said  lots  to  said  defendant 
That  plalntllC  on  said  date  conveyed  all  of 
said  lots  to  said  defendants,  and  in  part 
consideration  for  sudi  conveyance  the  de- 
fendant executed  and  delivered  to  plaintifF 
his  certain  several  promissory  notes  for  the 
aggregate  sum  of  $5,400,  which  said  notes 
were  secured  by  vendor's  lien  on  the  land, 
expressly  retained  in  the  deed  conveying 
said  lots.  That  thereafter,  on  December  3, 
1893,  Sklrvin  conveyed  all  of  the  lots  to  the 
Alto  Loma  Investment  8c  Improvement  Com- 
pany, a  corporation  organized  and  controlled 
by  Sklrvin  and  M.  S.  Waller.  That  the  deed 
conveying  the  property  to  the  corporation 
recites  a  consideration  of  $1,000  in  cash,  and 
further  recites  the  fact  that  the  conveyance 
is  made  subject  to  the  incumbrance  of  $5,- 
400  due  plaintiff,  but  that,  in  fact,  no  oon- 
slderatlon  was  paid  for  said  conveyance. 
"That  at  and  prior  to  the  time  that  this 
plaintiff  was  Induced  by  William  Sklrvin  to 
convey  satd  real  property  to  said  Sklrvin  said 
WlUiam  Sklrvin  had  entered  into  an  agree- 
ment and  conspiracy  with  one  M.  S.  Waller, 
whereby  it  was  agceed  between  said  William 
Sklrvin  and  said  M.  S.  Waller  that  they 
would  defraud  plaintiff  out  of  the  said  An- 
tonio Julia  survey,  but  the  fact  of  the  said 
fraud  and  conspiracy  was  not  known  to  this 
plaintiff  at  that  time,  and  was  not  discovered 
by  him  until  long  subsequent  That  the 
said  Antonio  Julia  survey  wag  Inclosed  to- 
gether with  various  other  surveys  In  a  pas- 
ture by  one  Jacques  Tacquard.  That  said 
Waller  and  said  Sklrvin,  conspiring  together, 
purchased  from  said  Jacques  Tacquard  cer- 
tain lands  owned  by  him,  and  did  fraudulent- 
ly Induce  said  Jacques  Tacquard,  he  being  a 
man  unable  to  read  or  write,  to  execute  to 
the  said  M.  S.  Waller  a  deed  of  conveyance 
for  the  snld  Antonio  Julia  survey,  by  which 
said  deed  apparently  the  Antonio  Julia  sur- 
vey was  by  said  Jacques  Tacquard  conveyed 
to  said  M.  S.  Waller,  and  which  said  deed 
bears  date  of  June  6,  1892,  which  deed  was 
not  filed  for  record,  however,  until  October 
31,  1894,  and  of  which  deed  plaintiff  had  no 
knowledge  at  the  time  he  conveyed  the  prop- 
erty to  said  Sklrvin." 

It  Is  further  alleged  that  Waller  at  the 
instigation  of  Sklrvin  conveyed  the  Antonio 
Julia  survey  to  Thomas  C.  Brown  by  deed 
of  date  November  24,  1894,  and  that  there- 
after, when  said  vendor's  lien  notes  executed 
by  Sklrvin  became  due,  he  refused  to  pay 
the  same  on  the  ground  that  there  was  an 
outstanding  title  to  the  land  In  Brown,  which 
be  pretended  to  believe  was  superior  to  plain- 
tiff's title,  and  proposed  to  plaintiff  that,  if 
be  (plaintiff)  would  cancel  and  surrender 
said  notes  he  (the  said  Sklrvin)  would  pro- 
cure a  reconveyance  of  the  lots  to  plaintiff; 
that  plaintiff  was  led  to  believe  by  the  rep- 
i;«8entationB.  of  said  defendant  that  .bis  title 


to  the  property  was  defective  and  agreed  to 
accept  the  proposition  to  surrender  said  notes 
In  consideration  of  a  reconveyance  of  said 
property;  that  in  pursuance  of  bis  said 
proposition,  the  defendant  Sklrvin  had  the 
said  Thomas  C.  Brown  to  reconvey  the  An- 
tonio JuUa  survey  to  M.  S.  Waller,  and  had 
the  said  Waller  to  convey  same  to  the  Alto 
Loma  Company;  that  thereafter  said  Skir- 
vln,  on  May  4,  1898,  tendered  to  plaintiff  a 
deed  from  said  company  reconveying  to  him 
the  lots  theretofore  conveyed  by  plaintiff  to 
said  defendant  and  that  plaintiff  accepted 
said  deed,  and  canceled  and  surrendered  to 
defendant  his  said  notes;  that  at  the  time 
plaintiff  accepted  said  deed  and  surrendered 
the  notes  he  was  assured  by  Sklrvin  that 
the  Alto  Loma  Company  held  the  Tacquard 
title  to  said  land,  and  plaintiff  relied  upon 
said  representations,  and  would  not  otherwise 
have  accepted  said  conveyance  In  satisfaction 
of  said  notes;  "that  the  said  Alto  Loma  In- 
vestment &  Improvement  Company  was  a 
corporation  which  was  owned,  controlled,  and 
manipulated  by  said  William  Sklrvin  and  M. 
S.  Waller;  that  said  William  Sklrvin  did 
canse  said  Alto  Loma  Investment  &  Improve- 
ment Company  to  convey  to  one  M.  B.  Gerry  of 
Pueblo,  Colo.,  lota  46  to  55,  Inclusive,  in  said 
Antonio  Julia  survey,  said  deed  dated  June 
3,  1895,  and  reciting  that  said  property  was 
sold  subject  to  vendor's  lien;  that  the  only 
vendor's  lien  outstanding  against  this  prop- 
erty was  said  vendor's  lien  held  by  this 
plaintiff,  and  the  lien  of  this  plaintiff  was  the 
lien  intended  and  referred  to  In  said  deed 
to  said  Gerry;  that  tn  truth  and  In  fact 
said  Gerry  paid  no  consideration  whatever  to 
said  Alto  Loma  Investment  &  Improvemeut 
Company,  but  took  title  to  said  property 
merely  in  trust  for  said  William  Sklrvin  In 
furtherance  of  the  purpose  of  said  William 
Sklrvin  to  defraud  this  plaintiff;  that  said 
Sklrvin,  though  having  signed  said  deed  from 
the  Alto  Loma  Investment  &  Improvement 
Company  In  his  capacity  as  secretary  of  said 
company  and  knowing  full  well  of  the  exist- 
ence thereof,  did  in  truth  and  tn  fact  state 
to  this  plaintiff  that  the  Alto  Loma  Invest- 
ment &  Improvement  Company  had  not  con- 
veyed said  real  property,  but  that  same  be- 
longed to  said  Alto  Loma  Investment  &  Im- 
provement Company  at  the  time  of  the  execu- 
tion and  delivery  of  the  aforesaid  deed  from 
said  company  to  this  plaintiff;  that  this 
statement  was  made  by  William  Sklrvin  for 
the  purpose  of  defrauding  this  plaintiff  and 
at  the  time  same  wa»  made  was  known  by 
said  Sklrvin  to  be  false  and  fraudulent;  that, 
to  further  carry  out  the  purpose  to  defraud 
this  plaintiff,  said  Sklrvin  did  have  M.  B. 
Gerry  execute  a  deed  of  conveyance  to  one 
J.  H.  Pesler  of  Pitkin  county,  Colo.,  which 
deed  described  the  property  therein  attempt- 
ed to  be  conveyed  as  lots  numbered  46  to  55, 
inclusive,  and  being  the  same  lots  by  like 
numbers  described  in  the  aforesaid  deed  from 
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tbe  said  AUo  Loma  lOTestment  &  Improve- 
ment Company  to  tbls  plaintiff,  and  being  the 
said  property  that  had  been  by  this  plaintiff 
conreyed  to  William  Skiryin;  that  said  deed 
from  Geny  to  Fesler  was  made,  executed, 
and  delivered  without  any  consideration 
whatsoever,  and  said  Fesler  had  no  real  in- 
terest in  Bald  property,  but  took  and  held  the 
same  and  still  holds  same  of  record  for  the 
use  and  benefit  of  said  William  Skirvin, 
who  is  claiming  to  own  said  real  property; 
that  the  placing  of  the  apparent  title  to  said 
property  in  said  Fesler  was  for  the  purpose  of 
defrauding  this  plaintiff,  and  was  conceived 
and  carried  out  by  said  William  Skirvin  with 
that  end  in  view;  that  both  said  Gerry  and 
Fesler  in  all  said  matters  were  represented 
by  WUllam  Skirvin  and  M.  S.  Waller  and 
said  Gerry  and  Fesler  in  truth  and  In  fact 
had  no  interest  in  said  transactions  or  said 
property,  but  merely  permitted  the  use  of 
their  names  by  said  William  Skirvin  in  order 
that  he  might  by  the  use  of  said  names  and 
apparent  placing  of  title  in  said  Gerry  and 
Fesler,  place  said  title  again  outstanding  and 
in  an  Innocent  party,  and  thereby  again  de- 
fraud this  plaintiff;  that  said  Fesler  In  so 
taking  title  to  said  property  and  holding 
sanae  In  his  name  and  said  William  Skirvin 
In  having  said  Fesler  take  property  in  bis 
name  and  placing  deed  of  record  are  con- 
gpirlng  together  to  injure  this  plaintiff,  and, 
so  conspiring  and  so  acting,  have  injured  aud 
damaged  this  plaintiff  In  the  sum  of  $7,500; 
that  said  Skirvin  and  said  Fesler  by  their  ac- 
tions have  cast  a  cloud  upon  title  of  plaintiff 
to  said  property;  that  said  William  Skirvin 
is  DOW  offering  said  property  for  sale  and 
pretending  to  own  same,  though  he  Imows 
that  said  real  property  belongs  to  plaintiff, 
and  that  this  plaintiff  took  and  accepted 
a  deed  of  conveyance  from  the  Alto  Loma 
Investment  &  Improvement  Company  on  the 
representation  of  said  Skirvin  that,  by  said 
conveyance  from  said  Alto  Loma  Investment 
&  Improvement  Company  to  this  plaintiff,  this 
plaintiff  would  be  revested  with  the  title  to 
said  real  property;  that  the  action  of  said 
William  Skirvin  in  so  offering  said  property 
for  sale  and  in  claiming  to  own  same  casts  a 
cloud  on  title  of  this  plaintiff,  and  same  is 
done  maliciously  and  wrongfully,  and  for 
tbe  sole  and  only  purpose  of  injuring  title 
of  this  plaintiff  to  said  real  property;  that 
defendant  R.  S.  Rowland  did  in  June,  1908, 
flle  with  the  county  clerk  of  Galveston  coun- 
ty, Tex.,  two  instruments;  one  purporting  to 
be  a  deed  from  J.  H.  Fesler  to  3.  R.  Morse, 
and  tbe  other  to  tie  a  deed  from  J.  R.  Itforse 
to  R.  S.  Rowland  conveying  portions  of  the 
hereinbefore  described  real  property;  that 
•aid  deed  from  Fesler  to  Morse  and  said  deed 
from  Morse  to  Rowland  were  instigated  and 
hispired  by  said  William  Skirvin  and  said 
B.  S.  Rowland,  who  conspiring  together  there- 
by sought  to  defraud  this  plaintiff  of  his 
pn^terty,  and  sought  to  cast  a  cloud  on  the 


title  thereof,  and  by  tiie  recording  of  said 
deeds  did  cast  a  cloud  on  the  title  of  plaintiff 
to  the  said  real  property;  that  in  truth  and 
in  fact  said  Fesler  at  no  time  had  title  to 
said  real  property,  and  the  pretended  deed 
from  said  Fesler  to  said  Morse  passed  no 
title  to  Morse,  and  was  not  Intended  to  vest 
title  In  Morse;  that  said  deed  from  said  Fee- 
ler to  said  Morse  was  prepared  by  said  M.  S. 
Waller,  and  no  consideration  whatever  paid 
to  said  Fesler  for  said  deed;  that  said  pre- 
tended deed  from  said  Morse  to  R.  S.  Row- 
land was  inspired  and  a  scheme  concocted 
by  defendant  Skirvin  and  Rowland  for  tbe 
purpose  of  defrauding  this  plaintiff,  and  for 
the  purpose  of  clouding  title  of  this  plaintiff 
to  the  said  real  estate,  and  same  does  operate 
as  a  cloud  on  the  title  of  plaintiff ;  that  in  truth 
and  in  fact  said  Fesler  knew  nothing  of  said 
Morse,  and  said  Morse  had  never  seen  said 
R.  S.  Rowland,  but  signed  the  deed  in  blank 
and  said  R.  S.  Rowland  thereupon  fiUed  In 
said  blank  with  his  name,  to  wit,  the  name 
of  R.  S.  Rowland;  that  said  R.  S.  Rowland 
is  confederating  together  with  William  Skir- 
vin, J.  H.  Feeler,  and  J.  R.  Morse  in  his 
said  acts  and  in  holding  title  to  said  prop- 
erty In  his  name  in  furtherance  of  said 
wrongful  acts,  and  said  Skirvin  and  said 
Fesler  and  said  3.  H.  Morse  and  said  R.  S. 
Rowland  by  their  said  acts  are  casting  a 
cloud  on  title  of  this  plaintiff;  that  said 
plaintiff  by  said  wrongful  acts  of  defendants 
is  damaged  in  the  sum  of  $7,500;  that  said 
real  property  is  of  the  value  of  $25  per  acre, 
and  this  plaintiff  could  sell  said  real  prop- 
erty for  $25  per  acre,  but  is  prevented  from 
doing  so  by  the  wrongful  acts  of  said  Skir- 
vin, Morse,  Rowland,  and  said  Fesler  as  here- 
inbefore stated,  as  no  one  can  be  induced  to 
purchase  said  property  because  of  the  said 
claim  so  being  asserted  by  said  Skirvin, 
Morse,  Rowland,  and  Fesler;  •  •  •  tliat 
said  action  of  said  Skirvin  and  Morse  and 
Rowland  and  said  Fesler  have  necessitated 
the  employment  of  attorneys  to  bring  this 
suit  to  remove  cloud  from  said  title,  and  said 
acts  are  malicious  and  done  for  the  purpose 
of  Injuring,  harassing,  and  annoying  said 
plaintiff,  and  because  of  the  annoyance  so 
caused  to  this  plaintiff,  and,  because  of  said 
malicious  acts,  this  plaintiff  should  recover  of 
said  defendants  exemplary  damages  which 
plaintiff  now  alleges  in  the  sum  of  $10,000. 
Wherefore  plaintiff  prays  that  on  trial  hereof 
that  he  have  judgment  against  said  defend- 
ants for  title  and  possession  of  and  to  said 
Antonio  Julia  survey,  including  each  and 
every  lot  therein,  and  that  the  cloud  cast  on 
plaintifTs  title  by  reason  of  claim  of  these 
defendants  be  removed,  and  that  the  afore- 
said deed  from  the  Alto  Loma  Investment  & 
Improvement  Company  to  M.  B.  Gerry  and 
from  said  M.  B.  Gerry  to  J.  H.  Fesler  and 
from  J.  H.  Fesler  to  J.  R.  Morse  and  from 
said  J.  R.  Morse  and  R.  S.  Rowland  be 
declared  null  and  void  and  of  no  effect,  and. 
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furtber,  that  this  plaintiff  do  have  and  re- 
cover of  and  from  said  J.  H.  Fesler  and  Bald 
William  SklrTln  and  said  J.  R.  Morse  and 
said  R.  S.  Rowland  bis  actual  damages  as 
aforesaid  in  the  sum  of  $7,S00;  and,  fur- 
ther, that  plaintiff  do  hare  and  recover  of 
and  from  said  Sklrvln  and  of  and  from  said 
Feeler  and  of  and  from  said  3.  R.  Morse 
and  of  and  from  said  R.  S.  Rowland  Jointly 
and  severally  the  sum  of  $10,000  as  exem- 
plary damages  by  reason  of  the  malicious 
and  wrongful  acts  of  said  defendants  as 
hereinbefore  stated,  and  plaintiff  further 
prays  for  such  other,  further,  and  general 
relief  as  be  may  be  entitled  to  in  law  and 
equity." 

The  defendants  Sklrvln,  Morse,  and  Row- 
land each  filed  an  answer  disclaiming  any 
right,  title,  or  interest  in  the  land  sued  for. 
Plaintiff  dismissed  bis  suit  as  to  defendant 
Fesler.  Upon  the  trial  in  the  court  below 
judgment  was  rendered  In  favor  of  plaintiff 
for  all  of  the  land  sued  for  and  for  removal 
of  the  cloud  upon  bis  title  caused  by  the 
claims  of  the  defendants,  but  no  damages 
were  adjudged  In  plalntifTs  favor  against 
any  of  the  defendants.  From  that  portion  of 
the  judgment  refusing  plaintiff's  claim  for 
damages  he  prosecutes  this  appeal. 

Appellee  Sklrvln  has  filed  a  motion  to 
strike  from  the  record  the  statement  of  facts 
filed  by  appellant,  on  the  ground  that  it  does 
not  appear  from  the  certificate  of  the  judge 
appended  to  said  statement  that  the  same 
was  ever  submitted  to  the  defendant  or  his 
attorneys,  or  that  any  opportunity  was  giv- 
en defendant  tr  bis  attorneys  to  prepare  and 
present  a  statement.  The  certificate  of  the 
judge  is  as  follows:  "Galveston,  Texas, 
Deer.  11th.,  1908.  The  within  statement  of 
facts  having  been  presented  to  me  by  the 
plaintifTs  attya.,  and  no  atty.  for  either  of 
the  defendants  having  been  present  at  the 
trial  and  no  statement  being  presented  to  me 
on  behalf  of  the  defendants,  and  having  ex- 
amined the  statement  herewith  and  finding 
the  same  In  all  things  correct,  the  same  is 
hereby  approved  as  a  true  and  correct  state- 
ment of  the  facts  given  in  evidence  on  the 
trial."  In  reply  to  this  motion  appellant 
has  filed  the  affidavit  of  George  T.  Burgess, 
one  of  bis  attorneys,  to  the  effect  that  after 
the  statement  was  prepared  and  within  the 
time  prescribed  Iqr  the  statute  he  presented 
the  statement  to  Mr.  Charles  J.  Stubbs,  one 
of  the  attorneys  who  filed  the  disclaimer  for 
appellant,  and  requested  to  examine  same, 
and.  If  he  found  it  correct,  to  agree  thereto ; 
that  Mr.  Stubbs  stated  that  neitlier  he  nor 
his  firm  represented  the  defendant  in  the 
matter  of  preparing  such  statement,  and 
that  he  would  have  nothing  to  do  with  it  It 
is  shown  that  the  defendant  Sklrvln  Is  a 


nonresident  of  the  state,  and  it  does  not  ap- 
pear that  he  was  present  at  the  trial,  and 
the  certificate  of  the  judge  shows  that  be 
was  not  represented  by  any  attorney  on  said 
trial.  Upon  this  showing  we  think  the  cer- 
tificate is  suflicient,  and  the  motion  should 
be  overruled. 

The  first  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  refusing  to  give 
judgment  for  plaintiff  for  actual  damages 
because  the  evidence  showed  that  by  the  acts 
of  the  defendants  the  plaintiff  had  been  dam- 
aged in  the  sum  of  $S,400,  the  face  value  of 
the  purcbase-money  notes  given  by  Sklrvln 
in  part  payment  of  property  in  controvCTsy." 
The  statement  under  this  assignment,  which 
contains  a  summary  of  all  the  material  facts 
shown  in  the  statement  of  facts,  does  not 
sustain  the  assignment  There  is  no  evi- 
dence tliat  the  plaintiff  suffered  any  damage 
by  reason  of  the  fraudulent  representations 
of  the  defendant  Sklrvln  by  which  he  was  In- 
duced to  cancel  and  surrender  the  notes  due 
him  by  Sklrvln.  There  is  neither  allega- 
tion nor  proof  that  the  property  reconveyed 
to  him  in  consideration  of  the  surrender  of 
the  notes  was  not  worth  the  amount  of  said 
notes,  and.  In  any  event  plaintiff  would  not 
be  entitled  to  keep  the  property  and  recover 
of  defendants  as  actual  damages  the  value 
of  the  consideration  given  ther^or,  it  mat- 
ters not  bow  fraudulent  the  transaction  may 
have  been  on  the  part  of  the  defendant 

The  second  assignment  complains  of  the 
refusal  of  the  court  to  give  plaintiff  judg- 
ment for  actual  damages  in  the  amount  of 
the  attorney's  fees  shown  to  have  been  paid 
by  him  in  the  necessary  prosecution  of  this 
suit  It  Is  well  settled  by  the  decisions  of 
our  Supreme  Court  that  attorney's  fees  in 
suits  of  this  character  are  not  recoverable 
as  actual  damages.  Landa  v.  Obert  45  Tex. 
539;  Salado  College  v.  Davis,  47  Tex.  135; 
Harris  v.  Flnberg,  46  Tex.  79;  Ry.  Co.  v. 
Oram,  49  Tex.  346 ;  Vance  v.  LIndsey,  60  Tex. 
290. 

It  Is  also  well  settled  that  exemplary  dam- 
ages cannot  be  recovered  unless  the  plaintiff 
is  shown  to  have  sustained  actual  damages. 
Flanagan  v.  Womack,  64  Tex.  60;  Girard  v. 
Moore,  86  Tex.  675,  26  S.  W.  946.  No  actual 
damages  being  shown  in  this  case,  plaintiff 
was  not  entitled  to  recover  exemplary  dam- 
ages, and  the  third  assignment  of  error, 
which  complains  of  the  refusal  of  the  court 
to  render  judgment  for  plaintiff  for  exem- 
plary damages,  must  be  overruled. 

This  di^oses  of  all  the  questions  present- 
ed by  appellant's  brief,  and,  there  being  no 
error  in  the  judgment  of  the  court  below,  It 
Is  affirmed. 

Affirmed. 
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INTERNATIONAIi  &  G.  N.  R.  CO.  et  al.  t. 

BRADT  et  al.f 
(Court  of  Civil  Appeals  of  Texas.    Oct.  13,  1909. 
Rehearing  Denied  Not.  10,  1009.) 

1.  Receivebs  (I  183*)— Acnow  Against— Al- 
I.EOATIOR  OF  Leave  to  Sue— Deniai/— Ne- 
CESsrrr  of  Vbbification. 

In  a  suit  axainst  a  railroad  and  its  receiver, 
the  allegation  of  the  petition  that  permission  to 
sue  the  receiver  had  been  obtained  from  the 
court  appointing  him  will  be  taken  as  true 
where  not  denied  by  plea  under  oath,  as  re- 
quired by  Rev.  St  1895,  art.  1266.   - 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  i  183.*] 

2.  Masteb  and  Sebvant  (8  264*)— iHJtreiES 
TO  Sebvant— Action — Pleading  and  Evi- 
dence. 

In  an  acdon  against  a  railroad  for  the 
death  of  an  engineer  by  derailment  of  his  en- 
gine at  an  open  switch,  where  the  petition  al- 
leged that  defendant  failed  to  inspect  its  traclc 
and  switch,  and  negligentlv  failed  to  discover 
the  state  of  the  switch  and  provide  any  warn- 
ing to  deceased  of  the  dangerous  condition  there- 
of, evidence  of  defendant's  failure  to  have  color- 
ed lights  at  the  switch  at  the  time  of  the  ac- 
cident to  show  how  the  switch  was  set,  as  had 
been  the  custom,  was  admissible,  especially  in 
view  of  the  answer  alleging  that  it  was  de- 
ceased's duty  to  ascertain  whether  the  switch 
was  properly  set,  and  that  certain  colored  lights 
gave  warning  of  the  condition  of  the  switch,  and 
charging  deceased  with  not  heeding  the  warning. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  861-876;  Dec  Dig.  i 
264.*] 

3.  Masteb  and  Servant  (5  293*)— Injcbies 
TO  Servant— NEouaENCB—lNBTBucTioNS. 

In  an  action  against  a  railroad  for  the 
death  of  an  engineer  by  derailment  of  his  en- 
gine at  an  open  switch,  where  the  evidence 
raised  the  issue  as  to  the  switch  having  been  left 
open  by  some  one  in  possession  of  a  switch  Icey, 
and  it  appeared  that  only  employes  had  such 
keys,  and  the  lock  t>elonging  to  the  switch,  which 
was  partly  open,  was  found  near  it  securely 
locked,  and  there  was  nothing  to  indicate  the 
intervention  of  an  outside  party,  it  was  not  er- 
ror to  charge  that  negligence  of  a  servant  was 
negligence  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  1148-1161;  Dec.  Dig.  { 
293.*] 

4.  Masteb  and  Servant  (i  265*)— Injuries 
TO  Servant  —  Appliances  —  Railroad 
Switch— Prima  Facie  Case. 

Proof  that  the  death  of  deceased,  an  engi- 
neer, was  caused  by  a  disulaced,  unlocked  switch 
made  out  a  case  of  negligence  against  defend- 
ant railroad,  since,'  as  it  was  defendant's  duty 
to  furnish  safe  appliances,  it  had  the  burden 
of  accounting  for  the  unsafe  condition  of  the 
■witch. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  877-006;  Dec.  Dig.  { 
265.*J 

Appeal  from  District  Court,  Anderson 
County ;   B.  H.  Gardner,  Judge. 

Action  by  Minnie  Lou  Bradt,  and  others 
ngninst  the  International  &  Great  Northern 
Railroad  Company  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

King  &  Morris,  for  appellants.  Thoa.  B. 
Greenwood  and  A.  O.  Greenwood,  for  ap- 
pellees. 


FLY,  J.  This  Is  a  suit  by  the  mother,  wid- 
ow, and  minor  children  of  Sam  Bradt 
against  the  International  &  Great  Northern 
Railroad  Company  and  Thomas  Freeman,  re- 
ceiver thereof,  for  damages  resulting  from 
his  death.  The  cause  was  tried  by  Jury  and 
resulted  in  a  verdict  and  Judgment  in  favor 
of  appellees  for  $20,000,  apportioned  as  fol- 
lows :  To  the  widow,  Mrs.  Minnie  Lou  Bradt, 
$7,000;  to  the  mother,  Mrs.  Jennie  Bradt, 
$3,000;  and  to  each  of  the  two  minors,  $5,- 
000.  No  complaint  Is  made  as  to  the  amount 
of  the  verdict  The  facts  disclose  that  Sam 
Bradt,  an  engineer  In  the  service  of  the  rail- 
road company,  while  in  the  faithful  discharge 
of  his  duties,  was  so  Injured  that  he  died; 
the  injuries  resulting  from  tilie  derailment  of 
the  locomotive  which  be  was  running, 
through  the  negligence  of  the  railroad  com- 
pany. Freeman  was  afterwards  appointed 
receiver  by  a  federal  court 

The  first,  second,  and  third  assignments 
of  error  attack  the  action  of  the  trial  court 
In  overruling  the  general  and  certain  spe- 
cial exceptions. to  the  petition  presented  by 
the  receiver.  The  position  Is  taken  that  the 
receiver  could  not  be  sued  without  the  con- 
sent of  the  federal  court  by  which  the  receiv- 
ership was  created,  and*  that,  the  cause  of 
action  having  accrued  prior  to  the  appoint- 
ment of  the  receiver,  he  was  not  a  necessary 
or  proper  party.  It  was  alleged  In  the  peti- 
tion that  permission  to  sue  the  receiver  bad 
been  obtained  from  the  court  appointing  him, 
and  there  was  no  plea  under  oath  denying 
the  capacity  or  right  of  appellees  to  sue,  and 
the  allegation  would  be  sufficient  without 
proof.  The  exceptions  attacked  the  power 
of  the  appellees  to  sue  without  an  order  from 
the  federal  court,  and  they  were  not  verified 
by  oath,  and.  In  the  absence  of  such  verifica- 
tion, the  allegation  will  be  taken  as  true. 
Article  1265,  Rev.  St  1895;  Young  v.  Mer- 
edith, 88  Tex.  Civ.  App.  59,  85  S.  W.  82. 

The  fifth  assignment  of  error  Is  overruled. 
The  petition  alleged,  among  other  things, 
that  the  railroad  company  had  failed  to  in- 
spect Its  track  and  switch  "and  negligently 
and  recklessly  failed  to  discover  the  state  of 
the  switch  and  provide  any  warning  to  the 
said  Sam  Bradt  of  the  fatally  dangerous 
condition  thereof."  In  connection  therewith 
appellees  were  permitted  to  prove  that  color- 
ed lights  had  been  used  at  switches  by  the 
railroad  company  to  show  how  the  switch 
was  set,  and  that  they  were  efficacious,  but 
failed  to  have  the  switch  In  question  so 
guarded.  We  think  the  allegation  of  a  fail- 
ure to  give  warning  of  the  condition  of  the 
switch  at  night  was  sufficient  to  Justify  the 
admission  of  proof  of  a  failure  to  have  lights 
at  the  switch  as  had  been  the  custom.  In 
addition,  appellants  alleged  that  it  was  the  * 
duty  of  deceased  engineer  to  ascertain  wheth- 
er the  switch  was  properly  set,  and  that  cer- 
tain targets,  half  red  and  half  white,  gave 
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warning  of  the  condition  of  the  Bwitcb  and 
charged  deceased  with  negligence  In  not 
heeding  the  warning,  and  appellees  in  answer 
to  that  charge  had  the  right  to  prove  the  fail- 
ure to  have  the  proper  signals  at  the  switch, 
which  at  night  would  -  consist  of  red  and 
white  lights.    The  evidence  was  admissible. 

The  evidence  raised  the  Issue  as  to  the 
switch  having  been  left  open  by  some  one  in 
possession  of  a  switch  key,  and  it  appeared 
that  no  one  hut  employes  had  such  keys. 
There  was  no  lock  on  the  Bwitdi,  the  dis- 
placement of  which  caused  the  derailment; 
but  the  lock  securely  locked  was  found  near 
the  switch,  and  the  switch  was  partly 
thrown.  There  was  nothing  to  indicate  the 
Intervention  of  an  outside  party.  Under  such 
circumstances  It  was  not  error  to  charge  that 
negligence  of  a  servant  was  negligence  of  the 
master.  Appellees  had  charged  that  the 
death  of  Sam  Bradt  had  been  caused  by  the 
negligence  of  the  railroad  company,  and.  If 
there  was  any  evidence  tending  to  show  that 
the  negligence  was  that  of  a  servant  of  the 
company,  the  court  was  authorized  to  in- 
struct the  Jury  that  such  negligence  was  the 
negligence  of  the  master. 

The  evidence  showed  that  Sam  Bradt  was 
an  engineer  in  the-  employment  of  the  rail- 
road company  and  came  to  his  death  by  a  de- 
railment of  his  train  which  was  caused  by  a 
misplaced,  unlocked  switch.  He  was  not 
shown  to  have  been  guilty  of  negligence.  It 
was  about  2:30  o'clock  In  the  morning  when 
the  wreck  occurred.  There  is  no  dispute  that 
the  switch  was  unlocked.  Wh(>se  business 
was  It  to  keep  it  in  a  secure  condition?  Un- 
doubtedly it  was  the  duty  of  the  railroad 
company.  It  was  negligence  to  have  the 
switch  in  such  condition  that  employes  In 
discharge  of  their  duty  of  running  trains 
would  rush  to  destruction.  When  appellees 
proved  that  the  death  of  Sam  Bradt  had  been 
caused  by  a  displaced,  unlocked  switch,  they 
made  a  case  of  negligence  against  the  rail- 
road company,  because  the  duty  rested  on  It 
to  furnish  safe  appliances  with  which  Its  em- 
ployes could  perform  their  duties,  and  the 
burden  rested  on  It  to  account  for  the  unsafe 
condition  of  the  switch.  It  failed  to  do  so, 
and  the  Jury  were  Justified  in  finding  it  guil- 
ty of  negligence. 

The  Judgment  Is  aflBrmed. 


INTERNATIONAL  A  G.  N.  R.  CO.  v. 

SANDLIN.t 

(Court  of  Civil  Appeals  of  Texas.    Oct.  20,  1909. 

Rehearing  Denied  Nov.  4,  1909.) 

1.  Tbial  (S   13.3*)— Impbopeb  Abquvent  of 
Counsel,— AcTiow  or  Coubt. 

Where  counsel  for  plaintiff,  in  an  action  for 
*    injuries  to  a  passenger  by   derailment  of   the 
train,  admitted  on  objection  by  defendant  that 
his  argument  to  the  jury  to  the  effect  that  de- 
fendant was  not  discharging  its  duty  to  the  pub- 


lic, but  was  leaving  that  duty  to  a  receiver,  was 
improper,  and  requested  the  jury  not  to  consider 
it,  and  the  trial  judge  directed  the  jury  not  to 
consider  it,  the  improper  argument  was  not 
ground  for  reversal. 

[Ed.  Note.— For  other  oases,  see  Trial,  Cent. 
Dig.  i  316 ;  Dec.  Dig.  |  133.*] 

2.  Tbiai.  (i  129*)  —  ImpbopeB  Abouiient  of 

COUNSEIr— RETAI.IATOBT   REMABKB. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, tlie  counsel  for  the  railroad  improperly 
argued  to  the  juiy  that  a  railroad  benefited  a 
community  through  which  it  ran  by  hauliogs  its 
people,  buying  their  timber  for  ties,  and  by  add- 
ing values  to  their  land,  the  railroad  could  not 
complain  of  the  improper  argument  of  counsel 
for  plaintiff  that  it  was  not  discharging  its  duty 
to  the  public,  but  was  leaving  that  duty  to  a 
receiver. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  810:  Dec.  Dig.  I  129.*] 

3.  Evidence  (i  477*)  —  Opinioh  Btidekcb  — 
Nonexpert  WrrNESs— Bodily  Condition. 

Under  the  rule  that  a  nonexpert  witness 
may  give  his  opinion  on  questions  of  apparent 
conditions  of  the  t>ody  or  mind,  a  husliand  suing 
for  a  personal  injury  to  his  wife  may  testify, 
though  he  is  not  an  expert,  that  his  wife  suffers 
greatly,  and  that  her  lower  limbs  are  in  a  para- 
lyzed condition. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2237-2241 ;   Dec  Dig.  S  477.*] 

4.  Appeal  and  Ebbob  (S  1050*)  —  Habmt.esb 
Ebrob  —  Ebboneoub  Admission  or  Evi- 
dence. 

In  a  personal  injury  action,  the  error,  if 
any,  in  admitting  the  testimony  of  physicians 
that  if  the  person  injured  was  not  in  a  position 
to  have  a  change  of  scenery  and  the  like  to  di- 
vert her  mind  her  chant-es  for  recovery  would 
l>e  less  than  under  more  favorable  circumstancos. 
and  that  they  would  not  say  positively  that  she 
would  ever  get  well,  was  not  prejudicial,  where 
there  was  no.  effort  on  the  part  of  either  pnrt.v 
to  show  that  she  was  or  was  not  in  a  position 
to  have  a  change  of  scenery. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i§  4153-41C0;  Dec.  Dig.  ( 
1050.*] 

5.  Dauaoes  (I  163*)— INJUBIES  TO  Wife— Ac- 
tions BY  Husband— Burden  of  Pbook. 

In  an  action  by  the  husband  for  personal 
Injuries  to  his  wife,  defendant  has  the  burden 
of  proving  that  the  husband  could  by  proper 
care  and  attention  avoid  the  damages  sustained 
by  reason  of  the  wife's  injury. 

[Ed.  Note.— For  other  cases,  lee  Damages. 
Cent.  Dig.  i  457 ;  Dec.  Dig.  {  103.*] 

6.  Cabbiers  (8  820*)  —  INJTTBIES  to  Passen- 
Oebs—Neguoence— Question  fob  Jury. 

Whether  the  prima  facie  case  made  by 
showing  the  derailment  of  a  train  and  the  con- 
sequent injury  to  a  passenger  was  rebutted  by 
the  evidence  of  the  railroad  that  a  switch  caus- 
ing the  derailment  was  not  left  open  by  one  of 
its  employes  held,  under  the  evidence,  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  {  320.*] 

7.  Trial  (J  192*)— iNerrRucrioNB- Assump- 
tion or  Fact. 

The  court  in  Its  instruction  may  assume  « 
fact  conclusively  established  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  432-434;    Dec  Dig.  i  192.*] 

&  Damages  (8  183*)— Excf.ssive  Damages. 

Where,  in  an  action  by  the  husband  for  in- 
juries to  tne  wife,  the  testimony  showed  that 
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the  wife  was  a  nervous  wreck,  hopelessly  para- 
lyzed in  her  lower  limbs,  and  an  intense  snSeier 
of  iMtb  mental  and  physical  pain  as  a  direct  re- 
sult of  the  injuries,  and  there  was  other  evi- 
dence that  nnder  proper  conditions  and  with 
proper  care  she  might  recover  in  from  three  to 
five  months  from  the  time  of  the  trial,  a  verdict 
for  $16,000  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  II  368,  369,  386-395;  Dec.  Dig.  1 
133.*] 

Ai^)eal  from  District  Court,  Walker  Cotm- 
ty;  S.  W.  Dean,  Judge. 

Action  by  G.  J.  Sandlln  agalnfit  the  Inter- 
national ft  Great  Northern  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfSrmed. 

King  A  Morris,  for  appellant  Hill  &  El- 
kins  and  Lovejoy  &  Parker,  for  appellee. 

McMEANS,  J.  Suit  by  appellee,  O.  J. 
Sandlln,  against  appellant.  International  & 
Great  Northern  Railroad  Company,  to  recov- 
er damages  for  personal  injuries  received  by 
appellee's  wife,  Mrs.  Tilda  Sandlln,  while  a 
passenger  on  appellant's  train.  Appellee  al- 
leged that  the  engine  and  some  of  the  cars 
of  the  train,  including  the  car  in  which  his 
wife  was  riding,  were  derailed  and  were 
brought  to  a  standstill  by  a  sudden  and  vio- 
lent stop,  and  that  she  was  thrown  violently 
down  in  the  car,  and  thereby  received  the  in- 
juries complained  of.  Appellant's  pleadings 
consisted  of  a  general  demurrer  and  general 
denial.  A  trial  before  a  Jury  resulted  In  a 
verdict  and  Judgment  for  appellee  for  $16,- 
000.    The  railroad  company  has  appealed. 

By  its  first  assignment  of  error  appellant 
complains  of  the  following  language  us^ d  by 
appellee's  attorney  in  the  closing  argument: 
"G}entlemen  of  the  Jury:  Who  is  operating 
this  railroad  now?  The  defendant  company 
is  not  discharging  its  duty  to  the  public.  It 
is  not  keeping  up  Its  track  for  the  purpose  of 
preventing  wrecks  of  the  character  of  that 
In  which  plaintiff  was  injured,  but  Is  leaving 
that  duty  to  a  receiver."  -  The  language  was 
objected  to  at  the  time,  and  a  bill  of  excep- 
tions saved.  The  attorney  for  appellee  at 
once,  upon  objection  being  made,  withdrew 
the  remarks,  stating  to  the  Jury  that  they 
-were  Improper,  and  asked  the  Jury  not  to 
consider  them,  and  requested  the  court  to 
instruct  the  Jury  to  disregard  them,  which 
the  court  did.  It  appears  from  the  bill  of 
exceptions  that  the  language  above  quoted 
was  made  in  reply  to  the  argument  made  by 
one  of  the  appellant's  attorneys  to  the  effect 
tliat  railroads  are  valuable  to  "your  county 
and  to  your  community.  You  seek  to  get 
railroads  to  your  town,  procuring  for  them 
rights  of  way,  making  to  them  donations, 
and  In  return  they  haul  your  people,  buy 
your  timber  for  ties,  add  value  to  your  lands, 
and  are  of  great  use  to  you  and  should  not 
be  stricken  down;  and  that  defendant  in  this 
case  should  not  be  dealt  a  blow  in  doing  so 


much  for  a  community."  It  is  conceded  that 
the  language  complained  of  was  improper. 
The  Jury  was  so  told  by  the  attorney  who 
used  It,  and  he  also  in  that  connection  re- 
quested the  Jury  not  to  consider  his  remarks, 
and  at  the  same  time  the  trial  Judge,  by  the 
request  of  the  attorney,  so  admonished  the 
Jury.  The  attorney  and  the  Judge  did  all 
that  could  be  done  to  avoid  any  injury  to  the 
defendant  by  the  improper  language  used. 
As  said  in  Brown  v.  Perez,  89  Tex.  286,  34 
S.  W.  727:  "The  district  Judge  was  in  a  posi- 
tion to  observe  the  Jury  during  the  course  of 
the  argument,  and  could  determine  whether 
any  injurious  effect  was  produced  upon  their 
minds  much  better  than  we  can  by  examina- 
tion of  the  record,  and  we  presume  that  if, 
in  the  opinion  of  the  trial  Judge,  injury  had 
resulted,  •  •.  •  he  would  have  granted  a 
new  trial.  We  do  not  think,  from  the  record 
as  presented  to  us,  that  the  error  is  such  as 
to  require  a  reversal  of  the  Judgment"  An- 
other reason  that  may  be  given  for  holding 
that  the  remarks,  although  Improper,  do  not 
require  a  reversal,  is  that  they  were  made  in 
response  to  language  used  by  appellant's  at- 
torney which  were  but  little  less,  if  not  fully, 
as  objectionable  as  that  complained  of.  U 
certainly  was  no  defense  to  plalntifTs  suit 
that  a  railroad  benefits  a  community  through 
which  It  runs,  by  hauling  its  people,  baying 
their  timber  for  ties,  and  by  adding  values  to 
their  land;  and  it  Is  equally  certain  that  If 
such  facts  constituted  a  defense  no  such  facts 
were  proven.  In  making  such  an  argument 
appellant's  attorney  urged  before  the  Jury 
matters  which  were  Improper  for  their  con- 
sideration. "If  counsel  for  one  party  pur- 
sues a  line  of  argument  not  called  for  by  the 
facts  of  the  case,  and  in  Itself  improper,  and 
thereby  invites  a  reply,  the  party  so  through 
counsel  violating  a  proper  course  of  proce- 
dure and  the  rules  intended  to  secure  the 
proper  presentation  of  causes  ought  not  to 
be  heard  to  complain  of  the  reply,  and  in 
such  cases  this  court  will  not  reverse  a  Judg- 
ment on  an  assignment  of  error  based  on 
such  facts."  Railway  Co.  v.  Garcia,  62  Tex. 
289 ;  Hogan  v.  Railway  Co.,  88  Tex.  685,  32 
S.  W.  1035;  Jones  v.  Wright  (Tex.  Civ.  App.) 
92  S.  W.  1011;  Railway  Co.  v.  Alleman  (Tex. 
Cir.  App.)  116  S.  W.  74. 

While  testifying  in  his  own  behalf,  the 
plaintiff  was  asked  the  following  question: 
"What  is  the  condition  of  your  wife's  lower 
limbs  now?"  To  which  be  replied:  "She  suf- 
fers a  great  deal  now.  She  is  crippled  and 
cannot  walk.  She  has  been  in  bed  or  either 
in  the  rolling  chair,  and  suffering  all  the 
time  since  that  accident  Her  lower  limbs 
are  In  a  paralyzed  condition  now,  and  she 
hasn't  any  use  of  them  and  has  no  feeling  in 
them."  The  question  and  answer  were  ob- 
jected to  on  the  grounds  tliat  the  witness 
was  not  a  physician,  had  not  qualified  as  an 


Tot  other  eases  see  same  topic  and  section  NtmBGR  In  Dec.  *  Am.  Digs- 1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


62 


122  SOUTHWESTERN  SEPOBTBB. 


CTez. 


expert,  and  therefore  was  not  competent  to 
speak  on  tbe  subject,  and  that  the  testimony 
was  immaterial.  Irrelevant,  and  prejudicial 
to  defendant,  and,  the  objection  being  over- 
ruled by  the  court,  the  ruling  Is  made  the 
basis  of  appellant's  second  assignment  of 
error.  The  proposition  following  tbe  assign- 
ment Is:  "It  was  error  to  permit  appellee  to 
testify  that  his  wife  was  paralyzed  without 
qualifying  as  a  medical  expert"  The  assign- 
ment is  without  merit  and  is  overruled.  The 
question  did  not  call  for  the  opinion  of  the 
witness,  and  the  answer  appears  to  be  a 
statement  of  facts,  and  not  an  expression  of 
an  opinion  or  a  conclusion.  However  that 
may  be,  It  now  appears  to  be  well  recognized 
that  a  nonexpert  witness  may  give  his  opin- 
ion on  questions  of  apparent  conditions  of 
the  body  or  mind,  Intoxication,  insanity,  sick- 
ness, health,  etc.  Such  testimony  is  received 
in  the  particular  cases  or  instances  mention- 
ed because  a  mere  description,  without  the 
witness'  opinion,  would  convey  an  imperfect 
Idea  of  the  force,  meaning,  and  Inherent  char- 
acter of  the  thing  described.  Railway  ▼. 
Flory  (Tex.  Civ.  App.)  100  S.  W.  222 ;  RaU- 
way  V.  Cllppenger  (Tex.  Civ.  App.)  106  S.  W. 
158;  Railway  v.  Smith  (Tex.  Civ.  App.)  90  S. 
W.  926. 

By  its  third  assignment  appellant  complains 
of  the  action  of  the  court  in  admitting,  over 
its  objection,  the  testimony  of  Drs.  Bush,  An- 
gler, Fowler,  and  Hendriclu  to  the  effect 
tha^  if  plaintiff's  wife  was  not  in  a  situation 
to  have  a  change  of  scenery  and  the  like  to 
divert  her  mind,  her  chances  of  recovery 
would  be  less  than  it  would  be  under  more 
favorable  circumstances,  and  that,  if  she 
were  not  In  such  a  situation  as  to  have  a 
change  of  scenery  and  the  like  to  divert  her 
mind,  they  would  not  say  positively  that  she 
would  ever  get  well.  The  proposition  assert- 
ed under  this  assignment  is  that  appellee 
could  not  recover  damages  which  could  be 
reasonably  avoided  by  proper  care  and  atten- 
tion, and  it  was  error  for  the  court  to  permit 
evidence  tending  to  show  what  would  be  the 
damages  if  appellee  should  fail  to  use  reason- 
able efforts  for  the  restoration  of  his  wife's 
health,  and  that  tbe  admission  of  such  testi- 
mony was  prejudicial  to  appellant  It  Is 
manifest  that  the  physicians  had  Indicated 
that  a  change  of  scenery,  or  a  diversion  of 
her  mind  otherwise,  would  be  beneficial  to 
Mrs.  Sandlln,  and  the  question  merely  sug- 
gested what  was  self-evident,  namely,  that  if 
she  was  not  In  a  situation  to  have  such  a 
change  she  could  not  receive  a  benefit  In  that 
way.  The  only  way  the  question  could  have 
become  material  would  have  'been  for  appel- 
lee to  have  offered  to  show  that  his  wife  was 
not  in  a  situation  to  have  a  change  of  scen- 
ery, or  for  appellant  to  have  offered  to  show 
that  she  was;  but  neither  did  this.  The  evi- 
dence clearly  was  harmless  and  could  not 
have  affected  the  jury.  If  appellant  desired 
to  show  that  appellee  could  have,  by  proper 
care  and  attention,  avoided  the  damages  he 


sustained  by  reason  of  his  wife's  Injury,  It 
was  Incumbent  on  it  to  make  such  proof. 
Belcher  v.  Railway,  92  Tex.  597,  50  S.  W.  559. 
The  assignment  is  overruled. 

Appellant's  fourth  assignment  assails  tbe 
third  paragraph  of  the  court's  general  charge 
to  the  jury,  which  la  as  follows:  "Now,  there- 
fore, if  you  believe  from  a  preponderance  of 
the  evidence  that  an  employ^  of  the  defend- 
ant company.  Intrusted  with  the  duty  in  that 
regard,  and  in  furtherance  of  the  company's 
business,  opened,  or  caused  to  be  opened,  a 
switch  connecting  tbe  spur  track  and  the 
main  track  at  West  Davidson  Mill,  and  there- 
after failed  to  close  the  same,  and  thus  fail- 
ing to  close  the  same.  If  he  did,  he  was  guil- 
ty of  negligence,  and  that  such  negligence,  if 
any,  was  the  proximate  cause  of  the  derail- 
ment of  the  train  and  injury  to  plaintiff's 
wife  therein,  if  she  was  so  injured,  you  will 
find  a  verdict  for  plaintiff."  By  its  second 
proposition  under  this  assignment  appellant 
contends  that,  there  I>elng  no  evidence  show- 
ing, or  tending  to  show,  that  an  employ^  of 
the  company  opened,  or  caused  to  be  opened, 
the  switch  in  question,  and  thereafter  failed 
to  close  the  same,  it  was  error  for  the  court 
to  submit  that  issue  to  the  Jury.  It  is  urged 
by  the  first  proposition  that  it  was  reversible 
error  for  the  court  to  submit  an  issue  to  the 
Jnry  unless  It  is  raised  by  both  the  pleadings 
and  evidence.  This  brings  us  to  a  considera- 
tion of  the  evidence  having  a  bearing  on  this 
Issue. 

The  wreck  occurred  some  time  after  1 
o'clock  in  the  morning,  and  was  manifestly 
caused  by  the  switch  at  West  Davidson 
Mill  being  so  displaced  a0  to  be  out  of  align- 
ment for  the  main  line  and  not  far  enough 
to  connect  with  the  spur  track,  thereby  caus- 
ing what  is  Imown  as  a  "cocked"  or  "split" 
switch.  Appellee  having  proved  the  derail- 
ment and  consequent  injury  to  his  wife,  it 
devolved  upon  appellant  to  negative  every 
act  or  omission  amounting  to  the  want  of 
care  incumbent  upon  a  carrier  of  passengers 
that  could  have  been  an  efScient  cause  of 
the  derailment,  and  this  it  attempted  to  do 
by  offering  testimony  to  prove  that  for  the 
17  hours  next  preceding  the  wreck  the 
switch  had  not  been  opened  or  left  opened 
by  any  of  its  employ^  Intrusted  with  that 
duty,  and  In  furtherance  of  the  company's 
business.  By  its  train  dispatcher,  Cald- 
well, was  shown  the  times,  that  various 
trains  passed  West  Davidson  spur  t)etween 
9  o'clock  on  tbe  morning  of  December  27tb 
and  the  time  of  derailment,  as  follows:  A 
passenger  train  at  11  a.  m.,  north-bound;  a 
freight  train  at  11:30  a.  m.,  south- tx>und;  a 
passenger  train  at  1:60  p.  m.,  south-bound; 
a  freight  train  at  5:40  p.  m.,  north-bound; 
an  extra  freight  train  at  6  p.  m.,  north- 
bound; passenger  train  at  7:40  p.  m.,  north- 
bound. The  next  train  was  the  passenger 
train  which  derailed,  which  was  south- 
bound. Employes  on  each  of  these  trains, 
except  the  one  derailed,  testified  that  the 
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swltcb  was  not  thrown  or  used  by  any  of 
the  operatives  of  the  respective  trains,  and 
at  tbe  time  of  the  passing  of  their  trains 
the  switch  was  properly  set  and  showed 
clear.  All  tbe  crew  of  the  north-bound 
freight  train  which  passed  the  switch  at 
6:40  p.  m.  testified  that  they  t^ad  orders  to 
pick  up  a  car  off  the  spur  tracl:,  but  that 
they  did  not  do  so  because  the  car  was  not 
properly  loaded,  and  that  while  tbe  train 
slowed  down  it  did  not  come  to  a  stop.  Hol- 
land, the  swing  bralceman  on  this  train,  tes- 
tified: That  he  got  off  the  train  at  a  point 
about  100  feet  south  of  the  gate  across  tbe 
spur  track,  where  he  expected  to  "cut"  the 
train;  that  at  tbe  time  be  got  off  the  train 
had  not  stopped;  that  It  did  not  stop,  but 
was  running  slowly;  that  the  engineer  whis- 
tled off-brakes;  that  he  at  once  got  back  on 
the  train;  that  only  one  other  member  of 
the  crew  got  off  on  the  ground,  and  he  was 
the  rear  brakeman  (Doyle)  who  got  off  the 
caboose  to  flag  the  train  behind  them.  Dr. 
Raybom  and  Miss  Rich,  who  were  at  tbe 
switch  when  this  train  passed,  testified  that 
it  passed  without  stopping  and  without  any 
(me  getting  off  that  they  saw.  It  was  shown 
by  the  sectlonmen  working  that  day  near 
the  spur  that  when  they  quit  work  at  5:30 
p.  m.  they  got  on  their  hand  car  and  went 
south  to  Lovelady,  passing  the  switch  at 
about  5:40,  and  passed  It  again,  returning, 
at  about  6:30.  These  witnesses  testified  that 
they  did  not  notice  anything  wrong  with 
the  switch  at  either  time.  The  testimony 
justifies  the  conclusion  that  the  cocked 
switch  would  not  have  derailed  a  north- 
bound train,  but  would  have  derailed  a  train 
bound  south.  A  hand  car,  being  lighter, 
would  be  more  easily  derailed  by  a  split 
switch.  W.  P.  Morris,  a  passenger  on  the 
derailed  train,  testified:  That  he  examined 
the  switch  Immediately  after  the  accident 
and  found  It  In  a  half-thrown  position,  and 
he  judged  It  was  in  that  position  when  the 
train  struck  It;  that  be  noticed  the  lock  was 
not  in  the  switch,  but  that  be  did  not  look 
for  it;  that  later  be  saw  one  of  the  men  who 
was  looking  for  the  cause  of  the  accident 
pick  the  lock  up  from  under  tbe  long  tie  on 
whldi  the  switch  stand  rested;  that  It  was 
locked  when  picked  up;  that  tbe  swltcb 
stand  showed  no  signs  of  having  had  any 
force  applied  to  it;  that  the  lock  was  found 
In  the  neighborhood  of  the  stand;  that  It 
seoned  to  be  In  good  condition,  and  saw  no 
Indication  of  Its  having  been  tampered  with; 
that  he  noticed  the  switch  staple  into  which 
the  lock  fastened,  and  Its  condition  appeared 
to  be  normal,  Jnst  about  like  all  of  them 
be  bad  ever  seen;  that  the  switch  lever  was 
abcmt  halfway  between  the  two  slots  on  the 
switch  plate  and  was  not  in  a  proper  posi- 
tion to  turn  the  train  on  either  side. 

We  have  not  set  out  in  detail  the  testimo- 
ny bearing  upon  the  issue,  but  enough,  we 
tlilnk,  to  demonstrate  that  it  was  for  the 
Jury  to  Bay  whether  the  prima  facie  case 


made  by  plaintiff,  by  showing  tbe  derail- 
ment and  consequent  Injury  to  bis  wife,  was 
rebutted  by  the  testimony  adduced  by  de- 
fendant to  show  that  the  switch  was  not  left 
open  by  one  of  its  employ&s.  That  tbe  tes- 
timony referred  to  was  sufficient  to  Justify 
the  charge  complained  of  we  think  there 
is  no  doubt  With  other  evidence  introduc- 
ed the  jury  had  before  it  testimony  tliat 
there  was  to  be  moved  a  loaded  car  which 
was  upon  the  spur  track,  which  was  con- 
nected by  the  swltcb  with  the  main  track; 
that  a  freight  train  crew  had  orders  to  pick 
this  car  up;  that  when  the  train  reached  the 
spur  the  swing  brakeman,  in  the  perform- 
ance of  his  duties  In  connection  with  tbe 
picking  up  of  said  car,  got  off  tbe  train  near 
the  switch,  and  tbe  rear  brakeman  also  got 
off  for  the  purpose  of  flagging  a  train  that 
was  following.  It  is  true  that  the  employes 
on  this  train  testified  they  did  not  stop, 
and  that  none  of  them  threw  tbe  switch; 
but  whether  they  did  or  not  was  a  question 
for  the  Jury.  Railway  v.  Runnels,  92  Tex. 
306,  47  S.  W.  971. 

Or  the  Jury  may  have  believed  that  tbe 
section  crew  left  the  switch  open.  It  was 
shown  that  they  quit  work  at  5:30  p.  m., 
passed  the  spur  on  a  hand  car  going  south  at 
about  5:40,  and  returned  about  6:80.  Tbe 
importance  of  this  testimony  becomes  rea- 
sonably apparent  when  It  is  considered  that 
three  trains  passed  the  switch  near  enough 
to  the  time  the  sectlonmen  said  they  passed 
It  for  It  to  have  been  necessary  for  them 
to  have  taken  the  spur  track,  or  to  have 
removed  the  hand  car  from  the  main  line, 
in  order  to  have  gotten  out  of  tbe  way.  One 
train  passed  at  5:40  going  north;  another 
going  In  the  same  direction  passed  at  6K)0, 
and  still  another,  going  In  the  same  direc- 
tion, passed  at  7:40.  The  time  tbe  section- 
men  said  they  passed  was  5:40.  TJiis  was 
the  very  time  that  the  evidence  showed  a 
train  went  by;  the  hand  car  going  south, 
and  the  train  north.  Only  20  minutes  later 
another  train  passed.  It  Is  true  that  they 
testified  that  they  did  not  open  the  switch 
or  leave  it  open;  but  if  they  did  they  would 
be  actuated  by  the  most  powerful  considera- 
tions to  deny  it,  and  this  was  a  matter 
which  the  jury  might  properly  consider. 
And  tbe  Jury  had  before  them  the  further 
fact  that  no  violence  appeared  to  have  been 
done  to  the  switch  or  any  of  the  appliances, 
and  the  lock  had  no  appearance  of  having 
been  tampered  with.  It  Is  pure  speculation 
to  suppose  that  a  malicious  person  opened 
the  switch.  We  think  tbe  testimony  was 
clearly  sufficient  to  Justify  the  submission 
of  tbe  issue  in  tbe  charge  complained  of. 
Railway.  ▼.  Thompson  (Tex.  CSv.  App.)  116 
S.  W.  109;  Railway  v.  Coffnlan  (Tex.  Civ. 
App.)  121  S.  W.  221;  Railway  v.  Shapard 
(Tex.  Civ.  App.)  118  S.  W.  699;  Railway 
V.  Lytle  (Tex.  Civ.  App.)  106  S.  W.  90a 

There  is  no  merit  in  tbe  third  proposition 
under  this  assignment,  that  the  charge  corn- 
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plntned  of  Is  upon  the  weight  of  the  erl- 
(lence,  in  that  It  assumes  that  the  switch 
c-onnectlng  the  spur  track  and  the  main 
track  was  open.  The  testimony  was  so  con- 
cIuslTe  upon  that  point  the  court  could  well 
assume  It  as  a  fact.  The  assignment  Is  orer- 
ruled. 

The  remaining  assignment  of  error  com- 
plains that  the  verdict  Is  excessive.  There 
was  testimony  that  appellee's  wife  Is  a  nerv- 
ous wreck,  hopelessly  paralyzed  in  her  low- 
er limbs,  and  an  Intense  sufferer  of  both 
mental  and  physical  pain,  as  a  direct  result 
of  the  Injuries  Inflicted  upon  her  In  the 
wreck.  There  was  other  testimony  indicat- 
ing that  under  proper  conditions  and  envi- 
ronment and  with  proper  care  she  might  re- 
cover in  from  three  to  five  months  from 
the  time  of  trial.  The  verdict  is  large;  but 
we  cannot  say  from  the  evidence  that  it  is 
so  excessive  as  to  indicate  that  the  Jury 
was  actuated  by  passion,  prejudice,  sym- 
pathy, or  other  Improper  motive  in  fixing 
their  award. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  is  4f- 
Armed. 

Affirmed. 


TEXARKAN.A.  &  FT.  S.  RT.  CO.  ▼.  NECHE8 
IRON  WORKS  et  al. 

(Court  of  Civil   Appeals   of  Texas.     Oct   23, 
1909.) 

1.  Carriers  (§  105»)— Fahube  to  DiajviB— 
Notice  of  Speoial  Damages. 

When  a  consigiiee  paid  the  freight  on  a  car 
of  coke  in  the  carriers  yards  at  its  destina- 
tion, he  informed  the  carrier  that  the  consignee's 
supply  of  coke  was  running  short,  and  that,  un- 
less it  received  the  coke  promptly,  its  plant 
would  likely  be  shut  down,  as  coke  was  neces- 
sary to  run  it.  Held  sufficient  to  char°;e  the  car- 
rier with  notice  of  special  damages  by  loss  of 
business. 

(Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  §  452%;  Dec.  Dig.  |  105.*] 

2.  Trover  and  Oonvebsion  ({  44*)— Damages 
—Value  of  Propebtt. 

The  general  measure  of  damages  for  con- 
version of  property  is  its  market  value  at  the 
time  and  place  of  conversion,  with  legal  interest. 
[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  §  260;   Dec.  Dig.  §  44.*] 

3.  Evidence  ({  113*)  —  Belevaitcy  —  Market 
Value. 

Evidence  of  the  price  paid  for  property  is 
not  evidence  of  its  market  value. 

[EM.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  i  271 ;    Dec.  Dig.  I  113.*] 

4.  Trover  and  Conversion  (f  40*) — Evidence 
—Sufficiency— Value  of  Property. 

Evidence  as  to  the  value  of  a  car  of  coke 
at  the  time  of  its  conversion  held  Insufficient  to 
sut|taln  a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  |  242;   Dec.  Dig.  {  40.*] 

6.  Trover  and  Conversion  (8  54*)— Becoveby 
OF  Special  Damages. 

In  a  suit  for  a  earner's  conversion  of  a  car 
«f   coke,    plaintiff,    a   manufacturing   company, 


was  not  entitled  to  recover  for  loss  of  an  order 
for  work,  where  it  appeared  that  the  order  wai: 
subsequently  filled,  and  that  all  the  profit  was 
made  out  of  it  that  would  have  been  made  If  fill- 
ed promptly. 

[EM.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  I  54.*] 

Appeal  from  Jefferson. Comity  Court;  Jas. 
A.  Harrison,  Judge. 

Suit  by  the  Neches  Iron  Works  against  the 
Texarkana  &  Ft  Smith  Railway  Company 
and  another.  There  was  a  judgment  for 
plaintiff  against  the  defendant  named,  and 
it  appeals.  Affirmed  In  part,  and  reversed 
in  part. 

Hiram  Glass  and  H,  M.  Whitaker,  for  ap- 
pellant Terry,  Cavln  &  Mills  and  F.  J.  & 
R.  C.  Duff,  for  appellee  G.  C.  &  S.  F.  Ry.  Co. 
W.  W.  Cruse,  for  appellee  Neches  Iron  Works. 

PLEIASANTS,  C.  J.  This  suit  was  brought 
by  the  Neches  Iron  Works  against  the  ap- 
pellant and  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  to  recover  the  value  of  a 
car  load  of  coke  alleged  to  have  been  convert- 
ed by  the  defendants,  and  to  recover  special 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  by  reason  of  said  conversion. 
The  cause  of  action  is  thus  stated  In  the  pe- 
tition: "That  heretofore,  to  wit,  on  or  about 
September  3,  1907,  defendants  owned,  oper- 
ated, and  controlled  each  Its  certain  line  of 
railroad,  extending  Into  an^  about  the  city 
of  Beaumont,  Jefferson  county,  Tex.,  and  was 
then  and  there  and  still  is  engaged  in  the 
business  of  running  and  operating  a  line  of 
railroad  and  transporting  freight  on  and 
over  their  said  lines  of  road  as  common  car- 
riers for  lilre,  and  that  on  or  about  September 
6,  1907,  In  consideration  of  the  sum  of  $SS 
then  and  there  paid  defendants  by  plaintiff, 
which  was  freight  charges  demanded  by  the 
defendants  upon  one  car  of  Milwaukee  Salvoy 
coke,  at  which  time  the  defendants  promised 
and  agreed  to  carry  and  deliver  to  the  plain- 
tiff promptly  at  Its  machine  shops,  in  the 
city  of  Beaumont  Tex.,  Its  place  of  business, 
said,  one  car  of  Milwaukee  Salvoy  coke,  which 
was  then  and  there  in  their  possession  in 
their  yards  in  the  city  of  Beaumont,  Tex.. 
having  been  shipped  over  their  said  line  of 
railroad,  and  was  then  and  there  the  prop- 
erty of  this  plaintiff,  and  was  of  the  rea- 
sonable value  of  $199.04,  and  that  at  the  time 
of  the  payment  of  said  freight  charges,  as 
aforesaid,  plaintiff  told  and  informed  defend- 
ants that  its  supply  of  coke  was  running 
short,  and  it  was  In  Immediate  need  of  the 
delivery  of  this  car  of  coke,  and  unless  same 
was  delivered  to  them  promptly,  which  it  re- 
quested to  be  done,  that  its  supply  would 
run  out  and  they  would  be  delayed  In  their 
work,  and  would  cause  them  damage,  and 
that  repeatedly  thereafter,  for  the  next  10 
or  15  days,  plaintiff  did  call  defendants  up 
over  the  phone  and  requested  and  Insisted  np- 
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on  the  Immediate  delivery  of  the  said  car  of 
coke  to  them,  each  time  Informing  them  of 
the  Importance  of  having  the  same  delivered 
at  once,  stating  to  them,  nnless  they  received 
same  at  once,  they  would' have  to  close  the 
sh<^,  and  would  be  damaged,  and  that  they 
would  hold  them  for  It.  But  that  afterwards, 
on  or  about  September  6,  1907,  defendants 
knowingly,  unlawfully,  and  willfully  took  pos- 
session of  said  property,  and  knowingly  and 
unlawfully  converted  the  same  to  their  own 
use  and  benefit  Plalntlft  further  charges 
that  It  was  some  20  days  after  the  payment 
of  said  freight  charges  before  It  learned  that 
Its  said  car  of  coke  had  been  used,  and  that 
defendant  could  not  deliver  same,  but  that 
during  all  this  time  which  intervened  defend- 
ants negligently  and  fraudulently  misinform- 
ed plaintiff  and  kept  it  believing  that  its 
car  of  coke  would  be  delivered  by  telling  it 
that  they  would  trace  it  up  and  have  it  put 
over  to  him,  when  as  a  matter  of  fact  it 
tiad  been  appropriated  and  could  not  be  de- 
livered." Other  allegations  of  the  petition 
claim  that  the  special  damages  sustained  by 
the  plaintiff  by  reason  of  loss  of  business 
caused  by  the  failure  of  the  defendants  to 
deliver  the  coke  amounted  to  the  sum  of  $250. 

The  defendants  answered  by  general  de- 
murrer and  general  denial,  and  specially  ex- 
cepted to  the  petition  on  the  ground  that 
tlie  all^ations  of  special  damages  were  in- 
snfflcient,  in  that  there  is  no  allegation  that 
the  defendants  at  the  time  they  accepted  the 
Bblpment  of  the  coke  had  notice  that  such 
special  damage  would  likely  accrue  if  there 
should  be  a  failure  to  deliver  the  coke.  De- 
fendants also  excepted  or  pleaded  to  the  Ju- 
risdiction of  the  court  on  the  ground  that  the 
claim  for  special  damages  being  insufficient, 
for  tlie  reason  above  stated,  and  the  amount 
sued  for  as  general  damages  being  less  than 
$200,  the  court  was  without  Jurisdiction  to 
bear  and  determine  the  case.  The  trial  in 
the  court  below  with  a  Jury  resulted  in  a 
verdict  and  Judgment  In  favor  of  the  plain- 
tiff against  the  appellant  for  the  sum  of  $208, 
the  alleged  value  of  the  coke  with  interest 
thereon  from  the  date  of  its  conversion,  and 
the  further  sum  of  $140  special  damages 
No  Judgment  was  rendered  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  this  Judgment  the  Texarkana  &  Ft 
Smith  Railway  Company  has  appealed  against 
plaintiff  and  its  codefendant 

The  court  did  not  err  in  overruling  the 
special  exception  to  the  petition  and  the  plea 
o{  its  Jurisdiction.  The  petition  alleged  that 
at  the  time  the  defendants  were  notified  that 
q)ecial  damages  would  accrue  if  the  coke  was 
not  delivered  the  car  of  coke  was  In  pos- 
session of  the  defendants  in  their  yards  in 
the  dty  of  Beaumont  The  general  rule  re- 
quiring notice  at  the  time  of  making  a  con- 
tract for  the  delivery  of  property  of  the  ex- 
istence of  peculfar  conditions  under  which 
special  damages  are  likely  to  accrue  from  its 
breach  as  essential  to  create  liability  of  the 
122&W.-S 


promisor  for  such  damages  Is  not  universal 
nor  applicable  to  all  cases,  and  It  has  been 
expressly  held  in  a  case  similar  to  this  case 
In  all  respects  that  notice  given  after  the 
property  reached  its  destination  and  is  in  the 
possession  and  control  of  the  carrier  charged 
with  Its  delivery  is  sufficient  Bourland  v. 
Railway  Co.,  09  Tex.  407,  90  S.  W.  483,  3 
li.  R.  A.  (N.  S.)  1111,  122  Am.  St  Rep.  647. 
The  evidence  shows  that  at  the  time  plain- 
tiff's agent  paid  the  freight  on  the  shipment, 
and  appellant  agreed  to  deliver  the  coke  at 
once,  he  informed  the  appellant  that  plain- 
tiff's supply  of  coke  was  running  short,  and 
that,  unless  they  received  the  coke  promptly, 
the  plaintlfTs  plant  would  likely  be  shut 
down,  as  coke  was  necessary  for  running  the 
plant  At  this  time  the  car  was  in  possession 
of  appellant  at  Beaumont  This  was  suf- 
ficient to  charge  appellant  with  notice  of  the 
special  damages  claimed  by  plaintiff,  and  the 
court  did  not  err  In  submitting  that  Issue  to 
the  Jury. 

The  only  testimony  as  to  the  value  of  the 
car  of  coke  at  Beaumont  at  the  time  of  its 
conversion  is  that  of  the  witnesses  Meagher 
and  Wills.  The  witness  Meagher  after  stat- 
ing the  value  of  the  car  of  coke  to  be  $199.04, 
which  he  fixed  by  the  market  and  the  invoice, 
on  cross-examination  stated  that  he  got  the 
value  "entirely  by  the  figures  I  took  from 
my  invoice,  and  the  papers  in  my  office.  I 
never  saw  the  coke.  There  is  good  coke  and 
bad  coke.  I  don't  know  whether  that  car 
was  good  coke  or  bad  coke.  I  never  saw  It 
The  only  thing  I  can  tell  about  its  nature  and 
condition  is  the  reputation  of  the  house.  I 
never  saw  that  particular  car  of  coke,  and 
I  don't  know  whether  it  was  good  or  bad." 
And  in  answer  to  a  further  Inquiry  stated 
that  he  fixed  the  whole  thing  as  to  the  class 
and  amount  of  the  coke  by  the  invoices  and 
his  books.  The  witness  Wills  stated  that 
the  contract  price  of  this  coke  with  the  con- 
cern from  whom  he  purchased  was  $9.55  a 
ton.  There  was  no  other  evidence  as  to  the 
amount  or  value.  It  is  well  settled  that  the 
general  measure  of  damages  for  the  conver- 
sion of  property  Is  the  market  value  of  the 
property  at  the  time  and  place  of  the  con- 
version, with  legal  Interest  thereon.  It  is 
also  settled  that  evidence  of  the  price  paid 
for  property  is  not  evidence  of  Its  market 
value.  Under  these  rules,  if  the  witnesses 
had  testified  that  a  car  of  coke  of  the  quanti- 
ty, class,  and  condition  of  that  converted  by 
the  defendants  cost  the  sum  named  by  them, 
and  from  the  fact  that  such  was  its  cost  in 
the  open  market  they  would  swear  that  such 
was  its  market  value,  such  evidence  would 
clearly  be  Inadmissible,  and,  if  admitted  with- 
out objection,  we  are  not  Inclined  to  think 
It  would  be  sufficient  to  sustain  a  finding 
as  to  the  market  value  of  coke.  But,  be  this 
as  It  may,  the  evidence  In  this  case  is  we 
think  clearly  insufficient  because  the.  witness 
does  not  testify  as  to  the  cost  of  a  car  of 
coke  of  the  kind  and  quantity  converted  by 
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the  defendants,  bnt  says  be  does  not  know 
bow  much  or  wbat  kind  of  coke  was  taken, 
and  be  only  testifies  tbat  coke  of  this  kind 
and  quantity  named  In  tbe  Invoice  sent  plain- 
tiff would  cost  tbe  amount  named.  We  tblnk 
this  evidence  Is  Insufficient  to  sustain  tbe 
verdict,  and  tbe  assignment  complaining  of 
the  Judgment  on  tbis  ground  should  be  sus- 
tained. This  testimony  in  effect  amounted 
to  nothing  more  than  the  production  of  tbe 
invoice. 

The  evidence  Is  also  insufficient  to  sustain 
the  verdict  for  $140  special  damages  for  loss 
on  an  order  for  work  to  be  done  for  the  Gulf 
Refining  Company.  The  evidence  shows  that 
this  order  was  delayed  by  the  failure  to  re- 
ceive the  coke,  but  that  it  was  finally  filled 
by  tbe  plaintiff,  and  plaintifTs  manager  tes- 
tified: "When  we  did  get  It  out,  we  made 
whatever  profit  we  were  going  to  make  on 
that  particular  worli.  We  did  not  lose  tbat 
work."  It  is  clear  tbat  plaintiff  was  not 
entitled  to  recover  damages  for  loss  of  this 
order  when  the  testimony  shows  tbat  It  was 
subsequently  filled  and  all  tbe  profit  made 
out  of  it  that  would  have  been  made  If  It 
bad  been  filled  promptly. 

None  of  the  assignments  presented  in  tbe 
brief  show  any  errrr  against  the  appellant  In 
tbe  trial  of  tbe  case  as  between  It  and  Its 
codefeudant,  tbe  Gulf,  Colorado  &  Santa 
F6  Railway  Company,  and  the  judgment  in 
favor  of  said  company  should  be  affirmed.  In 
announcing  our  decision  and  making  tbe  en- 
try upon  our  trial  docket,  we  Inadvertently 
stated  tbat  tbe  Judgment  of  the  court  below 
was  reversed  and  the  cause  remanded,  when 
the  entry  and  announcement  should  have 
been  reversed  and  remanded  as  to  appellee 
Neches  Iron  Works  and  affirmed  as  to  the 
Gulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny. Tbis  entry  will  be  corrected  and  Judg- 
ment entered  as  indicated,  and  it  is  so  or- 
dered. 

Affirmed  in  part.  Reversed  and  remanded 
in  part 


BLACKWELL  DURHAM  TOBACCO  CO.  T. 
JACOBS. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  27, 
1909.) 

1.  Account,  Action  on  (8  12*)— Vkbipied  Ac- 
count— Effect  of  Vkbification— Burden 
of  Pboop. 

In  an  action  on  a  swom  account  for  goods 
nold  and  delivered,  defendant's  swom  plea,  by 
admittiag  the  correctness  of  the  item  of  the  ac- 
count, made  a  prima  facie  case  for  plaintiff, 
when  put  in  evidence,  though  tlie  plea  also  al- 
leged that  defendant  was  entitled  to  certain  cred- 
its from  tbe  amount  claimed  as  due,  and  the 
burden  was  upon  defendant  to  establlEb  such 
credits  by  other  proof. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on.  Cent.  Dig.  $  37 ;   Dec.  Dig.  §  12.»] 


2.  Appeai,  and  Ebbob  d  1176*)— Disposition 
— Revebbai.  and  Rendition.  i 

Where  the  evidence  on  appeal,  which  con-    | 
sisted  of  the  pleadings  and  aamissions  therein, 
shows   that  plaintitf  was  entitled   to  a  larger    i 
judgment  than  that  rendered,  tbe  Court  of  Civil    { 
Appeals  will  reverse  and  render  such  judgment 
as  the  trial  court  should  have  rendered,  | 

[Ed.  Note. — For  other  cases,  see  Appeal  and    ' 
Error,  Cent  Dig.  {S  4573,  4580;    Dec.  Dig.   i 
1175.^]  : 

Appeal  from  Grimes  County  Court;  T.  P,. 
Buffington,  Judge.  i 

Action  by  the  Blackwell  Dnrham  Tobacca 
Company  against  L.  A.  Jacobs.  From  a  Judg- 
ment for  plaintiff  for  a  less  amount  than 
claimed.  It  appeals.    Reversed  and  rendered. 

Geo.  D.  Neal,  for  appellant  Hood  Boone, 
for  appellee. 

JAMES,  O.  J.  This  is  an  action  on  a  swom 
account  for  goods  sold  and  delivered  to  Ja- 
cobs; tbe  account  showing  4,850  pounds  of 
tobacco  sold  at  various  dates  for  $3,055.50  as 
the  debit  and  various  items  of  credits  amount- 
ing to  $2,798.96,  leaving  a  balance  of  debit  of 
$256.04.  Tbe  answer  was  a  general  denial, 
and  a  sworn  plea,  as  follows:  "Tbat  said 
itemized  account  aforesaid  shows  a  balance- 
of  $256.04,  when  In  truth  and  in  fact  the  bal- 
ance due  and  owing  plaintiff  by  this  defend- 
ant Is  only  tbe  sum  of  fl3.64,  which  this  de- 
fendant is  ready  and  willing  to  pay.  That 
plaintiff  (dtfendant)  admits  tbat  he  bought 
the  qnantitles  of  tobacco  as  set  forth  In  said 
itemized  account  aforesaid  at  the  price  set 
out  therein,  to  wit  4,850  pounds,  but  that 
tbis  defendant  was  entitled  to  a  discount 
and  rebate  of  five  cents  per  pound  on  said' 
4,850  pounds  tobacco.  Tbat  said  discount  or 
rebate  amounts  in  the  aggregate  to  tbe  sum 
of  $242.50,  which  defendant  alleges  and  says 
should  have  been  credited  to  him  on  said 
itemized  account  aforesaid,  for  which  reason 
defendant  says  tbat  said  account  is  not  Just 
and  is  untrue,  and  tbat  there  is  only  due 
plaintiff  the  sum  of  $13.54,  which  sum  de- 
fendant Is  ready  and  willing  to  pay,  as  be- 
fore alleged."  The  Judge's  findings  of  fact 
were  tbat  plaintiff's  testimony  consisted  of 
the  verified  account  tbat  defendant's  evi- 
dence consisted  of  tbe  swom  plea,  and  from' 
this  tbe  conclusion  of  law :  "Defendant  hav- 
ing pleaded  under  oath  that  the  account  was 
unjust  and  untrue,  the  burden  of  proof  was 
upon  plaintiff  to  establish  its  case  by  other 
evidence;  the  prima  fade  character  of  tbe^ 
sworn  account  having  been  lost."  The  Judg- 
ment was  that  plaintiff  should  recover  on 
defendant's  answer  the  sum  of  $13.54. 

This  judgment  we  conclude,  Is  erroneous. 
If  tbe  swom  denial  of  tbe  account  had  been 
In  the  general  terms  of  tbe  statute,  plaintiff 
unquestlonaoly  would  have  had  to  prove  bis 
account  by  independent  testimony;  but  tbe 
swom  plea  admitted  that  the  goods  were 
purchased  by  the  defendant  of  plaintiff,  and 
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at  the  price  which  was  stated  In  the  account 
The  only  respect  In  which  the  account  was 
qnestloned  was  the  omission  therefrom  of  a 
certain  credit  that  defendant  claimed  he  was 
entitled  to.  Now,  the  rery  plea  which  was 
relied  on  to  destroy  the  account  as  evidence 
In  doing  so  admitted  and  established  its  cor- 
rectness as  far  as  it  went  This  admission 
made  a  prima  facie  case  for  plaintiff,  and 
we  are  of  opinion  that  it  devolved  upon  de- 
foidant  to  show  by  testimony  the  existence 
of  the  credit  he  set  up.  This  he  did  not  do. 
The  items  of  the  account  not  having  been 
controverted,  but  admitted  by  the  plea  itself, 
which  was  introduced  as  evidence,  was  suffi- 
cient proof  of  them.  Shuford  t.  Chinskl 
(Tes.  Civ.  App.)  26  S.  W.  141. 

The  cause  was  tried  by  the  court,  and  It 
becomes  our  duty,  according  to  the  law  as 
we  think  it  applicable  to  the  evidence,  to 
render  such  Judgment  as  the  trial  judge 
gbonld  have  rendered,  which  Is  that  plaintifC 
have  Judgment  for  the  balance  claimed. 

Reversed  and  rendered. 


MISSOURI,  K,  &  T.  RY.  CO.  OF  TEXAS  v. 
COUCH. 

(Conrt  of  Civil  Appeals  of  Texas.    Oct  23, 

1009.) 

L  Daicages   (f   112*)  —  Measubk  —  BuBNiira 

PaSTTTBB   ItAND. 

The  measure  of  damages  for  bnming  grass 
from  pasture  land  is  its  rental  value  for  pastur- 
age, and  the  value  of  the  grass  burned  cannot  be 
based  on  the  value  of  hay  fed  to  stock  because 
of  the  destniction  of  such  grass. 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent  Dig.  {§  281-283 ;    Dec.  Dig.  i  112.*] 

2.  Appeai.  and  Erbob  (§  549*)  —  Pbesenta- 
TioN  AND  Reservation  oe  Ebbob— Bill  of 
Exceptions. 

Where  the  statement  of  factis  prepared  by 
the  trial  jadge,  the  parties  having  failed  to 
agree,  shows  the  proceedings  on  the  trial,  the 
qnestions  and  answers,  and  the  exceptions  made, 
and  is  filed  within  the  time  allowed  for  filing 
bills  of  exceptions,  exceptions  to  the  introduction 
of  evidence  so  presented  will  be  considered  on 
appeal,  and  an  objection  that  no  proper  bill  of 
exceptions  was  reserved  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  549.»] 

3.  RArLROADS  (J  485*)— FiBES— Actions— In - 

8TBUCTION8. 

In  an  action  against  a  railroad  for  grass 
and  fruit  trees  burned,  the  evidence  showed  that 
plaintiff  owned  the  premises,  but  that  another 
was  in  possession  "cropping  on  shares"  and  wag 
anthorized  to  use  the  fruit  and  let  his  stock 
graze  npon  the  grass.  The  court  charged  that 
plaintiff  would  be  entitled  to  recover  for  all 
damage  sustained  by  the  burning  of  the  grass. 
Held,  tliat  the  charge  ignored  the  rights  of  the 
cropper,  and  entitled  plaintiff  to  recover  there- 
for, and  should  have  confined  recovery  to  the 
loss  sustained  by  plaintiff  only. 

[E:d.  Note.— For  other  eases,  see  Railroads, 
Dec  Dig.  I  485.»] 

Appeal  from  Ellis  County  Court;    J.  T. 
Spencer,  Judge. 
Action  by  R.  N.  Couch  against  the  Mis- 


souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  the  rail- 
way company  appeals.  Affirmed  on  the  origi- 
nal hearing,  without  opinion ;  but  on  motion 
for  a  rehearing,  reversed  and  remanded. 

Coke,  Killer  &  Coke  and  O.  C.  Grace,  for 
appellant    Tom  Whipple,  for  appellee. 

RAINBY,  C.  J.  Appellee  brought  this  suit 
to  recover  damages  for  grass,  fence,  posts, 
and  fruit  trees  destroyed  by  Are  set  by  one 
of  appellant's  engines.  The  damages  claimed 
were  $390.  A  trial  before  a  jury  resulted  In 
a  verdict  and  judgment  for  plaintiff  In  the 
sum  of  $250,  from  which  the  railway  com- 
pany appeals. 

On  the  trial  the  plaintiff  testified  the  value 
of  the  grass  burned  was  $2.50  per  acre.  On 
cross-examination  be  testified  that  he  did 
not  know  the  rental  value  of  pasture  land 
such  as  his,  and  that  his  estimate  of  the 
value  of  the  grass  burned  was  based  on  the 
value  of  hay  he  fed  to  his  stock  because  of 
the  burning  of  the  grass  on  his  pasture.  Ap- 
pellant moved  to  exclude  this  testimony  of 
the  witness,  which  was  overruled.  This  was 
error.  The  measure  of  damages  for  growing 
grass  burned  Is  its  value  at  the  time  and 
place  of  bnming,  and  its  value  cannot  be  de- 
termined by  the  value  of  hay  necessarily 
fed  to  stock  because  of  the  destruction  of 
such  grass.  The  proof  does  not  show  the 
quantity  of  grass  that  was  standing  on  the 
land  when  It  was  destroyed,  nor  whether  it 
was  more  or  less  than  the  amount  that  was 
necessarily  fed  to  the  stock  because  of  the 
burning,  nor  was  the  expense  of  cutting,  etc., 
which  is  necessary  In  arriving  at  the  value  of 
hay  that  has  been  severed  from  the  soil, 
shown.  The  land  on  which  the  grass  was 
destroyed  being  used  for  pasturage,  the  dam- 
ages were  the  value  of  such  land  for  that  pur- 
pose. 

Counsel  for  appellee  contend  that  we  ought 
not  to  consider  this  assignment,  as  there  was 
no  proper  bill  of  exceptions  shown  to  have  been 
reserved  as  required  by  law.  The  exception 
is  shown  in  the  statement  of  facts  which  was 
prepared  by  the  judge  trying  the  case — th«> 
parties  having  failed  to  agree— to  which 
statement  of  facts  the  Judge  affixed  the  fol- 
lowing certificate:  "Counsel  having  failed  to 
agree  upon  a  statement  of  facts  in  the  al)ove- 
styled  cause,  I  submit  the  foregoing  as  a  cor- 
rect statement  of  the  material  evidence,  and 
of  the  exceptions  reserved  and  approve  and 
allow  such  statement  and  exceptions,  and 
order  the  same  filed  as  a  part  of  the  record 
in  said  cause."  It  has  been  the  practice  of 
'the  appellate  courts  of  this  state,  which  prac- 
tice Is  upheld  by  various  decisions,  to  con- 
sider exceptions  to  the  Introduction  of  evi- 
dence when  presented  as  done  in  this  case. 
The  statement  of  facts  shows  the  proceed- 
ings on  the  trial,  the  questions  asked  and 
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answers  given  as  to  part  of  the  evidence,  and 
the  exceptions  made  to  the  rulings  of  the 
court  in  relatloi)  thereto.  There  Is  no  ob- 
jection that  said  statement  of  facts  was  not 
filed  within  the  time  allowed  for  filing  bills 
of  exceptions.  We  are  of  the  opinion  that 
appellee's  objection  to  the  consideration  of 
said  exception  should  not  be  sustained. 

The  evidence  shows  that  plaintiff  owned 
the  premises,  but  that  one  Owens  was  in  pos- 
session "cropphag  on  the  shares."  He  was 
authorized  to  Use  the  fruit  that  grew  on  the 
premises  and  to  let  his  stock  graze  upon  the 
grass  that  was  destroyed.  The  court  in- 
structed the  Jury,  in  effect  that  plaintiff 
would  be  entitled  to  recover  for  all  the  dam- 
ages sustained  by  the  burning  "of  the  grass. 
While  It  appears  that  Owens'  damages  were 
small,  yet  he  had  substantial  rights,  which 
■  were  Ignored,  and  for  which,  under  the 
charge,  the  plaintiff  was  entitled  to  recover. 
We  think  the  charge  should  have  confined  a 
recovery  to  the  loss  sustained  by  plaintiff 
only,  and  not  authorized  a  recovery  for  all 
the  damages  sustained. 

Near  the  close  of  last  term  of  this  court 
we  affirmed  this  case,  believing  no  substan- 
tial error  had  been  committed ;  but  upon  re- 
consideration of  the  case  on  motion  for  re- 
hearing our  minds  have  undergone  a  change, 
and  we  are  now  convinced  that  the  failure  to 
exclude  the  testimony  stated  was  material 
error,  and  that  substantial  Justice  had  not 
been  reached. 

Therefore  the  motion  for  rehearing  will 
be  granted,  and  the  Judgment  of  the  lower 
court  reversed,  and  cause  remanded. 


KOPPB  et  al.  v.  KOPPB. 
(Court  of  Civil  Appeals  of  Texas.    Oct.  22, 
'^  1909.) 

1.  CANCEI.LAT10N  OF  Instruments  ($  51  •)  — 

INSTRUCTIONS-BUBDBN  OF  PROOF-PBAUD. 

In  an  action  to  set  aside  a  deed  from  plain- 
tiff to  his  stepmother,  being  part  of  a  transac- 
tion involving  an  exchange  of  land  between  them, 
for  alleged  advantage  taken  of  him  by  her  while 
occupying  a  relation  of  trust  and  confidence  to- 
wards plaintiff,  in  order  to  recover,  plaintiff 
must  establish  his  cause  of  action  by  a  prepon- 
derance of  evidence ;  and,  where  the  trust  rela^ 
tlon  is  shown,  and  evidence  has  been  introduced 
by  defendant,  tending  to  show  that  the  trans- 
action in  question  was  on  an  adequate  considera- 
tion it  was  error  to  charge  that  the  burden  of 
nroof  was  upon  defendant  to  prove  by  a  prepon- 
derance of  the  evidence  thit  the  transacUon  was 
fair,  and  that  no  advantage  was  taken  by  de- 
fendant, and  that  the  consideration  paid  was 
fair  and  adequate,  since  thereunder,  if  the  jury 
was  unable  to  determine,  from  the  evidence, 
whether  or  not  the  consideration  was  adequate, 
they  could  find  for  plaintiff. 

fEd  Note.— For  other  cases,  see  Cancellation 
of  Instrumento,  Cent  Dig.  J  108;  Dec  Dig.  J 
61.*] 

2.  EXCHANGK    OF   PBOPKBTY    (8   8*)— VALlDrTT 

OF  Transaction— Burden  of  Proof-Rati- 
fication. .  ,  J    .  t 
Defendant,  in  addition  to  the  general  denial, 
having  specially  pleaded  that  plaintiff,  with  full 


knowledge  of  all  the  facts,  ratified  the  trade  by 

executing  a  mortgage  on  the  property  conveyed 
to  him  in  exchange,  the  burden  was  upon  defend-  - 
ant  to  establish  by  a  preponderance  of  evidence 
all  the  facts  necessary  to  show  the  ratification. 
[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  i  17  ;  Dec  Dw- 1  8.*] 

3.  Appkal  and  Ebbob  (S  1064*)  —  Review  — 
Harmless  Ebror— Erroneous  Chakoe. 

That  the  consideration  paid  to  plaintiff  was 
so  inadequate  as  to  make  the  transaction  fraud- 
ulent not  being  shown  by  undisputed  evidence, 
the  erroneous  charge  was  not  harmless,  since  it 
could  only  be  so  if  there  were  no  conflict  in  the 
evidence  upon  the  issue  so  submitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4219;   Dec  Dig.  {  10C4.*] 

4.  Appeai.  and  Error  (8  742*)— Assignments 
OF  Ebbob— SuFriciESCY— Statement. 

If  plaintiff,  alleged  to  have  been  defrauded 
by  defendant  into  conveying  land  to  defendant 
in  exchange  for  other  land,  subsequently  mort- 
gaged the  land  given  to  him  in  exchange,  and 
had  no  liuowledge  of  the  fraud  when  he  execut- 
ed the  mortgage,  the  act  could  not  be  a  ratifica- 
tion of  the  alleged  fraudulent  transaction,  and 
hence  an  assignment  of  error  complaining  "f  an 
erroneous  charge  on  such  ratification,  which  did 
not  show  in  the  statement  thereunder  that  plain- 
tiff Itnew  of  the  fraud,  if  any,  when  he  execut- 
ed the  mortgage,  did  not  raise  the  issue  of  rati- 
fication, and  upon  the  state  of  the  record  any 
error  in  the  charge  on  that  issue  would  be  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  ana 
Error,  Cent.  Dig.  $  3000;   Dec  Dig.  i  '42.*1 
5.  Exchange  of  Pbopebtt  (§  3»)  — Fraud  — 
Ratification. 

If  plaintiff,  alleged  to  have  been  defrauded 
by  defendant  into  conveying  land  to  defendant  in 
exchange  for  other  land,  with  a  full  knowledge 
and  understanding  of  aU  the  facts,  treated  the 
property  received  by  him  as  his  own,  appropriat- 
ed It  to  his  use  by  executing  a  mortgage  there- 
on, his  acts  would  constitute  a  ratification,  r^ 
gardlees  whether  he  knew  specifically  what  nis 
legal  remedies  were,  and  whether  he  knew  that 
the  execution  of  the  mortgage  would  be  a  ratifi- 
cation of  the  transaction,  it  not  bemg  contend- 
ed that  he  was  of  insufficient  mental  capacity 
to  understand  the  nature  and  consequence  of 
his  acts,  but  only  that  his  mind  was  wanting 
in  intelligence,  judgment,  and  experience,  quali- 
fying him  to  conduct  a  business  transaction,  ana 
that  he  was  wanting  hi  shrewdness  or  capacity 
to  form  a  correct  idea  of  the  value  of  money  or 
property;  this  not  amounting  to  such  deuciency 
as  to  release  him  from  the  operation  of  the  gen- 
eral rule  that  ignorance  of  the  law  excuses  no 
one.  ,™    V  « 

[Ed.  Note.-For  other  cases,  see  Exchanse  of 
Property,  Cent.  Dig.  i|  3,  5,  7 ;   Dec  Dig.  8  3.*] 

6.  Exchange  of  Property  (8  *!)— ^**Y^"~ 
Evidence— Value  of  Land  Exchanged. 

In  ascertaining  the  value  of  land  exchang- 
ed with  plaintiff  to  determine  whether  he  had 
been  defrauded  by  defendant  only  the  °i"^«' 
value  of  the  property  at  the  time  of  the  trans- 
action, if  it  had  a  marltet  value  at  that.  time, 
could  be  considered,  especially  where  plaintiffs 
property  at  the  time  of  the  exchange  was  largely 
indebted,  making  it  necessary  to  ascertain  the 
value  of  plaintiff's  equity  therein  a^d  find  the 
excess,  if  any,  in  the  maAet  value  of  the  prop- 
erty over  and  above  its  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  8  17;   Dec  Dig.  §  8.*i 

7.  Evidence  (8  142*)— Belevanct— Value  of 

^fn"  ascertaining  the  value  of  land,  evidence 
)f  the  value  of  other  lands  belonging  to   the 
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same  tract  is  inadmtesible,  nnless  such  lands  are 
shown  to  be  of  the  same  character  and  in  the 
same  immediate  neighborhood,  and  the  surround- 
ings and  conditions  of  both  are  substantially 
identical,  and  the  testimony  as  to  the  value  of 
land  situated  18  or  20  miles  away,  not  shown 
to  be  of  the  same  character,  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ff  416-421 ;   Dec.  Dig.  S  142.*] 

8.  Evidence  (J  478*)— Opinions— Nonexpebts 
— Mental  Capacity. 

In  an  action  to  set  aside  a  deed  from  plain- 
Utf  to  his  stepmother  for  alleged  advantage  taic- 
en  of  him  by  her,  while  she  was  occupying  a 
relation  of  trust,  where  it  was  not  sought  to 
avoid  the  contract  upon  the  grounds  of  mental 
incapacity,  but  allegations  in  the  petition  of 
mental  weakness,  ignorance,  and  want  of  busi- 
ness capacity  were  onljr  anziliary  to  the  allega- 
tion that  he  trusted  his  stepmother  to  protect 
bis  interests,  which  trust  was  largely  superin- 
duced by  his  mental  unfitness  for  the  conduct 
of  large  business  transactions,  and  that  the 
trust  had  been  taken  advantage  of  by  his  step- 
mother in  the  transaction  complained  of,  testi- 
mony of  witnesses  that  they  had  known  plaintiff 
for  a  long  time,  had  often  seen  him  and  con- 
veiaed  with  him,  and  ttiat  some  of  them  had 
known  of  trades  made  by  him,  and  that  from 
their  knowledge,  thus  obtained,  he  was  in  their 
opinion  weak-minded,  "and  had  no  appreciation 
of  the  value  of  money  or  property,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2242-2244;    Dec.  Dig.  §  478.*] 

9.  Evidence  (J  601*)  —  Opinion  Evidence — 
Mentai,  Capacity— Examination  op  Non- 

EXPEBT. 

The  testimony  was  not  incompetent  because 
the  witnesses  failed  to  state  specifically  the  acts 
of  plaintiff  and  conversations  had  with  him,  on 
which  their  opinions  were  based. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2297 ;  Dec.  Dig.  §  501.*]  ■ 

10.  Evidence  (f  471*)— Opinion  Evidence— 
Mental  Capacity— Conclusions. 

The  testimony  was  not  objectionable  as  be- 
ing opinions  involving  a  legal  conclusion. 

[Eki.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  !§  2168,  2170;   Dec.  Dig.  §  471.*] 

11.  Evidence  (|  471*)— Opinion  Evidence- 
Mental  Capacity— Legal  Conclusions. 

Testimony  of  witnesses  that  plaintiff  did 
not  in  their  opinion  have  sufficient  mental  ca- 
pacity to  fully  understand  the  transaction  was 
inadmissible  as  involving  a  legal  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  §  21G8,  2170 ;   Dec.  Dig.  {  471.*] 

12.  Exchange  of  Pbopbbty  (S  3*)— Validity 
—Fraud— Avoidance. 

Fraud  of  one  standing  in  a  confidential  re- 
lation in  a  transaction  involving  an  exchange 
of  land  does  not  depend  upon  the  defrauded  par- 
ty's sole  reliance  on  the  representations,  and 
avoidance  of  the  exchange  is  not  precluded  by 
the  fact  that  he  consulted  a  friend,  and  was  also 
infinenced  by  the  friend  to  make  the  trade. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  8§  3,  6;  Dec  Dig.  S  3.*] 

Appeal  from  District  Court,  Brazos  Coun- 
ty; J.  C.  Scott,  Judge. 

Action  by  WUliam  Eoppe  against  Laura 
Eoppe  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 


Doremus  &  Butler,  for  appellants.  T.  R. 
Batts,  V.  B.  Hudson,  and  Hutclieson,  Camp- 
bell &  Hutcheson,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  the  appellee  against  the  appellants,  Laura 
Koppe,  J.  F.  Robinson,  and  Augusta  Kurten, 
to  recover  an  undivided  one-half  interest  In 
the  estate  of  William  Koppe,  deceased.  As 
preliminary  to  such  recovery,  it  was  sought 
to  cancel  a  deed  executed  by  the  plaintiff  to 
Laura  Koppe  on  February  26,  1906,  whereby 
plaintiff  conveyed  his  Interest  in  said  estate 
to  said  defendant.  It  was  further  sought  to 
cancel  certain  deeds  from  Laura  Koppe  to 
the  defendants  Robinson  and  Kurten,  convey- 
ing to  them,  respectively,  certain  portions  of 
the  lands  belonging  to  said  estate.  The  fol- 
lowing paragraphs  of  the  petition  sufficiently 
show  the  grounds  upon  which  plaintiff  sought 
to  set  aside  the  deed  by  which  be  conveyed 
his  interest  In  the  estate  to  the  defendant 
Laura  Koppe:  "Plaintiff  avers  that  the  de- 
fendant Laura  Koppe  is  the  surviving  wid- 
ow of  William  Koppe,  deceased,  plaintiff's 
father,  and  that  plaintiff  Is  the  child  of 
William  Koppe  deceased  by  a  former  mar- 
riage, and  is  the  only  child  descendant  of 
the  said  William  Koppe,  deceased.  Plaintiff 
avers  tliat  the  defendant  Laura  Koppe  Is  a 
shrewd,  designing,  far-seeing,  calculating  per- 
son, and  she  exercised  over  plaintiff's  father 
a  great  and  overwhelming  influence,  and 
plaintiff's  father  being  conscious  of  the  fact 
that  plaintiff  was  a  green,  inexperleuced, 
ignorant,  and  uneducated  fellow,  whose  mind 
was  wholly  undeveloped,  and  he  knew  that ' 
plaintiff  was  wholly  Incapable  of  protecting 
and  taking  care  of  the  large  estate  to  which 
he  would  be  entitled  upon  the  death  of  his 
father,  and  plalntifTs  father  being  desirous 
of  providing  for  and  leaving  him  in  comfort- 
able and  easy  circumstances,  he  did  often, 
prior  to  his  death,  communicate  his  said 
wishes  to  the  defendant  Laura  Koppe,  and 
she  did  then  and  there  set  about  and  did  in- 
duce plaintiff's  father  to  give  her  an  equal 
interest  in  said  estate  with  this  plaintiff, 
and,  in  order  to  secure  said  interest,  promis- 
ed plaintiff's  father  that  she  would  diligently 
and  faithfully  guard  and  protect  plaintiff's 
every  interest,  and  would  look  after  his  wel- 
fare generally,  and  plaintiff's  father,  relying 
upon  said  promise  made  to  him  by  defendant 
Laura  Koppe,  and  believing  that  she  would 
perform  the  services  promised  conscientious- 
ly and  faithfully,  and  for  the  purpose  of  se- 
curing for  plaintiff  the  assistance,  protection, 
and  help  of  the  said  Laura  Koppe  in  looking 
after  and  taking  care  of  his  property,  plain- 
tiff's father  did  on  the  11th  day  of  Novem- 
ber, 1902,  make  and  publish  his  last  will  and 
testament,  by  the  terms  of  which  he  be- 
queathed to  Laura  Koppe  and  this  plaintiff 
an  equal  one-half  Interest  each  in  his  es- 
tate; that  said  will  was  after  the  death  of 


•ror  otner  cases  see  bus*  topic  sod  lacUon  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


70 


122  SOUTHWESTERN  BBPORTEB. 


(lex. 


said  William  Koi^>e,  •which  occurred  on  the 

day  of ,  1902,  duly  probated  by 

the  probate  court  of  Brazos  county,  and  by 
terms  of  said  will,  and  In  the  manner  herein- 
before alleged,  the  said  Laura  Koppe  acquir- 
ed an  undivided  one-half  Interest  In  all  of 
the  property  of  the  said  William  Koppe,  de- 
ceased, plaintiff's  father.  Plaintiff  avers 
that  aU  of  the  property,  both  real,  personal, 
and  mixed,  of  which  his  father  died  seised 
and  possessed,  was  community  property  be- 
tween his  father  and  this  plaintiff's  mother, 
or  was  the  separate  property  of  plaintiff's 
father,  made  and  acquired  long  prior  to  his 
marriage  to  the  defendant  Laura  Koppe,  and 
no  part  of  said  property  was  community 
property  between  plaintiff's  father  and  the 
defendant  Laura  Koppe.  Plaintiff  avers  that 
immediately  after  the  death  of  his  father 
defendant  Laura  Koppe,  in  connection  with 
Mr.  Milton  Parker  of  Brazos  county,  Tex., 
took  charge  of  all  of  the  estate,  both  real, 
personal,  and  mixed,  belonging  to  his  said 
father's  estate  and  administered  the  same 
independent  of  the  probate  court,  as  by  said 
will  provided,  and  the  said  Laura  Koppe 
being  extremely  avaricious  and  grasping  in 
her  disposition,  and  so  unpleasant  in  her 
manner  of  the  management  of  said  estate,  by 
desiring  to  acquire  for  herself  the  entire  and 
absolute  control  and  possession  of  said  estate, 
did  thereafter  commence  a  course  of  conduct 
towards  the  said  Milton  Parker  in  the  matter 
of  the  management  and  conduct  of  said  es- 
tate and  the  spending  of  money  belonging 
thereto  which  was  so  objectionable  and  an- 
noying to  the  said  Parker  that  he  did  there- 
after file  his  application  in  the  probate  court 
of  Brazos  county,  Tex.,  and  did  resign  his 
trust  as  executor  of  said  estate,  which  said 
application  and  resignation  were  filed  on  Jan- 
uary 12,  1905,  and  plaintiff  avers  that,  after 
said  resignation  of  the  said  Parker  aforesaid, 
the  defendant  Laura  Koppe  had  absolute  and 
entire  and  unqualified  control  of  all  of  the 
property  belonging  to  the  estate  of  William 
Koppe,  deceased,  both  real,  personal,  and 
mixed;  and  she  did  thereafter  manage,  con- 
trol, and  dispose  of  said  property  as  she  saw 
fit,  without  consulting  this  plaintiff,  and 
without  regard  to  his  interest  and  welfare, 
and  plaintiff,  relying  all  the  while  upon  her 
to  look  after  his  interest,  believing  that  she 
was  so  doing.  ♦  ♦  •  Plaintiff,  though  of 
adult  age,  Is  wholly  wanting  In  intelligence, 
judgment,  and  experience  qualifying  him  to 
conduct  a  business  transaction.  His  mind 
Is  naturally  weak  and  wanting  In  shrewdness 
or  capacity  to  form  a  correct  idea  of  the 
value  of  money  or  property  or  to  protect 
himself  in  a  trade.  He  has  never  engaged 
in  a  business  transaction  of  any  size  or  mag- 
nitude. That  he  has  lived  since  becoming  of 
age  on  his  father's  plantation  in  Burleson 
county,  Tex.,  working  as  a  common  laborer, 
receiving  pay  of  $25  per  month  for  bis  serv- 
ices, and,  in  addition  to  his  lack  of  experi- 
ence his  mind  is  dwarfed  and  undeveloped. 


all  of  which  was  fully  known  to  the  defend- 
ants Laura  Koppe  and  J.  F.  Robinson.  The 
said  defendants  Laura  Koppe  and  J.  F.  Rob- 
inson, knowing  of  plaintiff's  said  condition, 
undertook  to  buy  from  him  his  interest  in 
his  father's  estate  and  the  land  held  in  com- 
mon between  plaintiff  and  Laura  Koppe,  and 
finally  persuaded  and  procured  him  to  make 
to  Laura  Koppe  the  deed  hereinbefore  de- 
scribed on  the  26th  day  of  February,  1906, 
a  copy  of  which  has  been  here  filed  In  this 
cause,  marked  'Exhibit  B,'  paying  the  plain- 
tiff for  said  property  the  sum  of  ?2,500  in 
money,  and  giving  him  a  deed  to  a  tract  of 
land  belonging  to  said  estate  worth  not  ex- 
ceeding $5,000,  and  plaintiff  Is  informed,  and 
so  believes  and  so  charges,  the  fact  to  be  that 
the  price  paid  to  him  for  his  interest  in  said 
property  is  grossly  inadequate,  for  that  his 
interest  in  said  estate  was  at  that  time  easily 
worth  the  sum  of  $75,000  over  and  above  all 
debts,  but  so  it  is  he  alleges  that  he  being 
ignorant  of  the  matters,  and  having  had  no 
exi>erience  with  large  sums  of  money  or 
trades  of  any  magnitude,  supposed  at  the 
time  of  the  purchase  that  he  was  being  paid 
a  fair  value,  and  especially  supposed  that  he 
would  not  be  overreached  or  mistreated  In 
said  trade  by  his  stepmother,  Laura  Koppe. 
but  he  alleges  that  he  was  by  said  Laura 
Koppe  aided  and  assisted  by  J.  F.  Robinson, 
grossly  overreached,  and  his  property  sought 
to  be  taken  from  him  by  them  for  a  grossly 
Inadequate  consideration,  therefore  he  avers 
that  no  title  passed  by  said  deed,  and  same 
should  be  set  aside  and  canceled  and  held 
for  nau^t"  Other  paragraphs  of  the  peti- 
tion set  out  specifically  and  fully  many  acts 
and  representations  of  the  defendants  LAura 
Koppe  and  J.  F.  Robinson,  by  which  it  is 
alleged  they  knowingly  and  fraudulently  de- 
ceived plaintiff,  and  thereby  fraudulently  ob- 
tained from  him  the  conveyance  of  his  in- 
terest in  the  estate  of  his  father.  The  de- 
fendants answered  by  general  and  special  ex- 
ceptions and  general  denial  and  by  special 
pleas,  the  nature  of  which  it  is  unnecessary 
to  state  here.  The  trial  in  the  court  below 
by  a  Jury  resulted  In  a  verdict  and  judgment 
'in  favor  of  plaintiff. 

The  conclusion  we  have  reached  as  to  the 
proper  disposition  of  this  appeal  renders  a 
full  statement  of  the  facts  shown  by  the  evi- 
dence unnecessary  and  unappropriate.  It  is 
sufficient  to  say  that  the  evidence  was  con- 
filctlng  upon  the  Issue  of  fraud  raised  by  the 
pleadings,  and,  while  there  was  ample  evi- 
dence to  sustain  the  verdict  of  the  Jury,  there 
was  also  evidence  sufficient  to  sustain  a  find- 
ing that  defendant  Ijaura  Koppe  acted  in 
good  faith  In  making  the  trade  with  plain- 
tiff. Upon  this  state  of  the  evidence  the  trial 
court  gave  the  Jury  the  following  instruc- 
tion :  "If  you  believe  from  a  preponderance 
of  the  evidence  that  at  and  prior  to  Febru- 
ary 26,  1906,  the  defendant  Laura  Koppe  oc- 
cupied a  position  of  advantage  over  the 
plaintiff,  either  because  of  the  weakness  of 
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Ills  mind  or  Judgment,  which  pierented  him 
from  understanding  his  rights,  or  the  nature 
and  extent  of  the  transaction  in  which  the 
-deeds  were  exchanged,  if  you  find  from  a  pre- 
ponderance of  the  testimony  that  such  a  con- 
■dition  of  mind  or  Judgment  existed,  or  if 
yon  belieye  from  a  preponderance  of  the  evl- 
clence  that  prior  to  and  at  said  date  the  said 
Irfinra  Koppe  occupied  a  position  of  advan- 
tage over  the  plaintiff  because  of  his  confl- 
-dence  and  reliance  ui>on  her,  if  you 'find  that 
such  relation  of  trust  and  confidence  existed, 
and  tliat  at  the  time  said  deed  was  executed 
-she  did  occupy  a  position  of  advantage  over 
tbe  plaintiff  on  account  of  the  existence  of 
said  conditions  or  either  of  them,  then  you 
are  Instructed  that  the  burden  of  proof  is  on 
the  defendant  Laura  Koppe  to  establish  by 
ML  preponderance  of  the  evidence  that  the 
transaction  of  date  February  26,  1906,  In 
'Which  the  plaintiff  executed  his  deed  to  her 
In  excliange  for  her  deed  to  him  and  the 
^2,600  in  money,  was  fair  and  open,  that  no 
advantage  was  taken  in  the  course  of  said 
trade  by  her,  that  the  plaintiff  understood  the 
nature  and  value  of  his  rights  in  the  proper- 
ty conveyed  to  her,  and  that  the  consideration 
paid  to  tbe  plaintiff  was  fair  and  adequate — 
that  is,  reasonably  of  the  same  value  as  the 
land  conveyed  to  her — and  if  you  have  found 
that  the  conditions,  or  either  of  them  above 
set  ont,  conferring  a  position  of.  advantage 
on  the  said  Laura  Koppe,  existed,  unless  you 
BO  find  the  facts  to  be  in  regard  to  said  trans- 
action as  submitted  to  yon  herein  as  to  fair- 
ness and  adequacy,  then  yon  will  return  a 
verdict  for  the  plaintiff  for  the  cancellation 
of  said  deeds  of  February  26,  1906."  Un- 
der an  appropriate  assignment  of  error  appel- 
lant assails  this  charge  upon  the  ground 
among  others,  that  It  erroneously  places  the 
torden  of  proof  on  the  defendant  upon  the 
issne  of  whether  the  consideration  paid  plain- 
tiff for  the  conveyance  of  his  Interest  in  the 
Koppe  estate  was  fair  and  adequate.  We 
think  the  assignment  should  be  sustained. 
Unless  plaintiff  was  injured  by  the  transac- 
tion of  which  he  complains,  he  is  not  entitled 
to  have  it  set  aside. 

The  allegation  that  the  consideration  re- 
ceived by  him  for  his  conveyance  of  the  prop- 
erty to  the  defendant  was  inadequate  was 
an  essential  part  of  plaintiff's  position,  and 
proof  of  this  allegation  was  necessary  to  his 
right  to  relief.  Such  inadequacy  of  consider- 
ation being  an  essential  part  of  his  case,  the 
barden  rested  upon  him  to  establish  snch  fact 
by  a  preponderance  of  the  evidence,  and  tbe 
burden  of  proof  nix>n  this  issue  could  not  be 
shifted  to  the  defendant  at  any  stage  of  the 
proceedings.  The  authorities  cited  by  appel- 
lee do  not  sustain  his  contention  that  the 
charge  was  correct  The  statement  of  Judge 
Mlell  in  the  opinion  In  the  case  of  Wells  v. 
HooBton,  29  Tex.  Civ.  App.  618,  69  S.  W.  183, 
tbat  "there  are  certain  relations  of  trust, 
•ach  as  parent  and  child,  guardian  and  ward, 
tniatee  and  cestui  que  trust,  attorney  and 


client,  where  the  danger  of  allowing  persons 
holding  such  relations  with  other  to  deal  with 
them  is  so  great  that  the  presumption  ought 
to  be  and  is  against  the  transaction ;  and  the 
person  holding  the  trust  or  Influence  ought  to 
be  and  are  required  to  vindicate  it  from  all 
fraud,"  cannot  be  taken  as  holding  that  in  a 
case  of  this  character,  when  the  trust  relation 
Is  shown  and  evidence  has  been  Introduced 
by  the  defendant  tending  to  show  that  the' 
transaction  sought  to  be  set  aside  was  based 
on  an  adequate  consideration,  it  would  be 
proper  to  instruct  the  Jury  tliat  the  burden 
was  upon  the  defendant  to  show  the  adequa- 
cy of  the  consideration.  No  such  question 
was  Ijefore  the  court  In  the  case  cited,  and 
the  learned  Judge  who  wrote  that  opinion 
only  announced  the  rule  which  is  well  settled 
by  authority  tliat  proof  of  a  trust  relation  of 
this  character  is  prima  facie  evidence  of 
fraud  in  the  transaction,  and  from  which  the 
existence  of  such  relationship  the  necessary 
and  essential  fact  of  inadequacy  of  consider- 
ation might  be  presumed.  This  is  but  a  rule 
of  evidence  under  which  the  existence  of  one 
fact  may  be  presumed  upon  proof  of  another, 
and  Is  not  In  conflict  with  the  settled  rule 
that  the  burden  is  upon  the  plaintiff  to  make 
out  his  case  by  a  preponderance  of  the  evi- 
dence, and  that,  while  the  weight  of  the  evi- 
dence may  shift  from  side  to  side  during  the 
progress  of  a  trial,  a  plaintiff  is  never  re- 
lieved of  this  burden,  and,  when  all  the  evi- 
dence Is  in,  unless  the  Jury  And  that  the 
plaintiff  has  made  out  his  case  by  a  prepon- 
derance of  the  evidence,  their  verdict  should 
be  for  the  defendant.  Under  the  charge  giv- 
en by  the  court,  above  set  out,  if  the  Jury  were 
unable  to  determine  from  the  evidence  wheth- 
er or  not  the  consideration  given  plaintiff 
was  adequate  and  fair,  they  were  told  to  find 
a  verdict  for  plaintiff,  when  the  law  is  that, 
unless  the  plaintiff  establishes  the  cause  of 
action  asserted  by  him  by  a  preponderance 
of  the  evidence,  the  verdict  should  be  for  the 
defendant  If  the  defendant  seeks  to  defeat 
a  prima  fade  case  made  by  the  plaintiff  by 
proof  of  an  Independent  fact,  In  avoidance  of 
the  right  of  recovery,  of  course,  tbe  burden 
is  upon  him  to  establish  such  fact,  and  the 
Jury  be  so  instructed.  This  distinction  is  apt- 
ly illustrated  in  the  present  case.  In  addition 
to  the  general  denial,  the  defendant  special- 
ly pleaded  that  plaintiff  with  full  knowledge 
of  all  the  facts  ratified  and  affirmed  the  trade 
by  executing  a  deed  of  trust  upon  the  prop- 
erty conveyed  him  by  defendant  Laura  Koppe 
in  consideration  of  his  conveyance  to  her  of 
his  interest  In  the  estate.  Upon  this  issue 
the  burden  was  upon  the  defendant  to  estab- 
lish by  a  preponderance  of  the  evidence  all 
of  the  facts  necessary  to  show  the  ratifica- 
tion, and  the  court  properly  so  charged  the 
Jury.  The  rule  that,  when  the  defendant 
seeks  to  defeat  the  prima  facie  case  made  by 
the  plaintiff  by  evidence  tending  to  show  that 
some  fact  necessary  to  establish  such  prima 
facie  case  la  not  ^e,  the  burden  does  se^ 
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rest  upon  him  to  establish  the  nonexistence 
of  such  fact  by  a  preponderance  of  the  evi- 
dence, but  In  such  case,  unless  the  Jury  find 
from  a  preponderance  of  all  the  evidence 
that  the  facts  necessary  to  establish  plaln- 
tlfTs  right  to  recover  are  true,  they  should 
find  for  the  defendant,  Is  firmly  fixed  by  the 
decisions  of  our  Supreme  Court,  and  it  is 
therefore  unnecessary  to  ascertain  what  the 
rule  is  in  other  Jurisdictions. 

The  leading  case  upon  this  subject  is  that 
of  Clark  v.  Hills  et  al.,  67  Tex.  141,  2  S. 
W.  356.  This  case  has  been  uniformly  follow- 
ed and  approved  by  the  Supreme  Court  Bail- 
way  Co.  v.  Bums,  71  Tex.  481,  9  S.  W.  467 ; 
Scott  V.  Pettlgrew,  72  Tex.  329,  12  8.  W. 
161;  Jester  v.  Stelner,  86  Tex.  419,  25  S. 
W.  411.  The  case  of  Railway  Co.  v.  John- 
son, 92  Tex.  591,  50  S.  W.  563,  Is  not  in  con- 
flict with  the  views  above  expressed.  While 
the  charge  approved  in  that  case  instructed 
the  Jury  that,  if  they  found  certain  facts 
alleged  by  the  plaintiff  to  be  true,  they 
constituted  a  prima  fade  case  of  negligence 
against  the  railroad,  "and.  In  the  absence  of 
rebutting  evidence  sufiSclent  to  overcome  such 
prima  facie  case,"  the  defendant  would  be 
liable,  the  Jury  were  further  told.  In  effect, 
that  to  find  for  the  plaintiff  they  must  find 
from  the  evidence  that  the  rebuttal  testimo- 
ny offered  by  the  defendant  was  not  true. 
The  court  in  approving  this  charge  express- 
ly holds  that  it  did  not  shift  the  burden  of 
proof  from  the  plaintiff  to  the  defendant. 
This  certainly  cannot  be  said  of  the  charge 
complained  of  in  this  case.  This  error  in  the 
charge  would  only  be  harmless  in  a  case  in 
which  there  was  no  conflict  in  the  evidence 
upon  the  Issue  so  erroneously  submitted,  and 
we  cannot  say  that  the  undisputed  evidence 
in  this  case  shows  that  the  consideration  paid 
plaintiff  by  the  defendant  was  so  laadequate 
as  to  make  the  transaction  fraudulent,  and 
the  appellee  does  not  so  contend. 

Upon  the  Issue  of  ratification  pleaded  by 
the  defendants  the  court  Instructed  the  Jury 
as  follows :  "Upon  ,the  defendant's  plea  of 
ratification,  you  are  Instructed  that  if  you 
believe  from  the  evidence  that  at  the  time 
and  under  the  circumstances  when  plaintiff 
made  and  executed  his  deed  of  trust  to  A. 
G.  Board  plaintiff  was  fully  advised  of  his 
Interest  which  he  had  sold  by  deed  of  Febru- 
ary 26,  1906,  and  was  fully  advised  of  the 
existence  of  the  fraud  perpetrated  by  defend- 
ants, or  either  of  them,  upon  him,  if  any  such 
yon  have  found  under  any  preceding  para- 
graph of  this  charge,  and  knew  and  had  suf- 
ficient capacity  to  understand  the  wrong  done 
him,  if  he  had  been  wronged,  and  he  knew 
be  was  entitled  to  relief,  and  the  relief  to 
which  he  was  entitled,  you  will  find  your  ver- 
Oict  in  this  case  for  the  defendants  against 
tite  cancellation  of  the  deed,  even  though  you 
should  find  that  they  had  originally  defraud- 
ed plaintiff ;  and,  unless  you  so  find  that  said 
mortgage  was  executed  with  full  knowledge 
•f  all  the  facts  and  circumstances  affecting 


plaintiffs  rights  in  bis  deed  of  February  28, 
1906,  and  that  he  knew  that  in  executing  bis 
said  mortgage  he  was  ratifying  the  previous 
transaction,  you  will  disregard  the  evidence 
as  to  the  execution  of  the  said  mortgage,  and 
the  circumstances  connected  therewith,  and 
If  you  have  found  under  the  other  paragraphs 
of  this  charge  that  the  deeds  of  February  2G, 
1906,  should  be  canceled  and  said  transaction 
set  aside,  you  will  return  your  verdict  for 
the  plaintiff  accordingly."  This  charge  is  as- 
sailed upon  the  following  grounds:  "(a)  It 
requires  the  Jury  to  believe  that  the  plaintiff 
knew  the  value  of  the  interest  that  he  sold 
and  the  existence  of  the  fraud  perpetrated 
upon  him,  and  also  the  relief  to  which  he  was 
entitled,  (b)  Said  charge  also  required  the 
Jury  to  believe  the  plaintiff  knew  by  the  ex- 
ecution of  the  mortgage  he  was  ratifying  the 
transaction  with  Mrs.  Koppe;  whereas,  the 
relief  to  which  the  plaintiff  was  entitled,  and 
whether  his  acts  amounted  to  a  ratification 
or  not,  were  questions  of  law,  and  did  not 
depend  upon  plaintiff's  knowledge  or  inten- 
tion." The  assignment  complaining  of  this 
error  in  the  charge  cannot  be  sustained,  be- 
cause it  does  not  appear  from  the  statement 
thereunder  that  the  defendant  knew  of  the 
fraud.  If  any  was  perpetrated  upon  him,  at 
the  time  he  executed  the  mortgage.  The 
statement  made  by  appellee  In  answer  to  the 
assignment  tends  to  show  that  he  had  no 
such  knowledge  at  the  time  the  mortgage 
was  executed.  Upon  this  state  of  the  record 
the  issue  of  ratification  is  not  raised  and  any 
error  in  the  charge  on  that  issue  would  not 
be  prejudicial  to  the  defendants. 

In  view  of  another  trial.  It  Is  necessary 
that  we  pass  upon  the  questions  presented  by 
the  assignment  We  think  each  of  the  ob- 
jections to  the  charge  urged  by  appellant 
is  valid.  If,  with  a  full  knowledge  and  un- 
derstanding of  all  the  facts,  appellant  treat- 
ed the  property  received  by  him  as  his  own 
and  appropriated  It  to  his  use  and  benefit 
by  executing  a  mortgage  or  deed  of  trust 
thereon,  such  acts  would  constitute  a  ratifi- 
cation regardless  of  whether  he  knew  spe- 
cifically what  bis  legal  remedies  were,  and 
regardless  of  whether  he  knew  that  the  ex- 
ecution of  the  mortgage  was  to  be  a  rati- 
fication of  the  transaction.  It  is  not  nlleged 
that  appellant  was  of  insufficient  mental  ca- 
pacity to  understand  the  nature  and  conse- 
quence of  his  acts.  All  that  Is  claimed  in 
the  petition  Is  that  his  mind  was  wanting 
in  "Intelligence,  Judgment  and  experience 
qualifying  him  to  conduct  a  business  trans- 
action, that  he  Is  wanting  In  shrewdness  or 
capacity  required  to  form  a  correct  Idea  of 
the  value  of  money  or  property,  and  that  his 
mind  is  dwarfed  and  undeveloped."  Neither 
the  pleading  nor  evidence  show  plaintiff  to 
be  so  deficient  In  mental  capacity  as  to  re- 
lieve him  from  the  operation  of  the  general 
rule  that  Ignorance  of  the  law  excuses  no 
one.  The  doctrine  of  ratification  of  a  con- 
tract obtained  by  fraud  is  thus  stated  bj 
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Mr.  Pomeroy:  "Where  a  party  originally  bad 
&  right  of  defense  or  of  action  to  defeat  or 
set  aside  a  transaction  on  the  ground  of 
actual  or  constractlTe  fraud,  he  may  lose 
8uch  remedial  right  by  a  subsequent  con- 
firmation, by  acquiescence,  and  even  by  mere 
delay  or  laches."  2  Pom.  Eq.  Juris,  p.  9G4. 
Treating  of  this  subject  of  ratification  by 
acquiescence,  the  author  says:  "A  second 
mode  by  which  the  remedial  right  may  be 
destroyed,  and  the  transaction  rendered  un- 
impeachable. Is  acquiescence.  The  term  'ac- 
quiescence' is  sometimes  used  improperly. 
It  differs  from  confirmation  on  one  side, 
and  from  mere  delay  on  the  other.  While 
confirmation  implies  a  deliberate  act.  In- 
tended to  renew  and  ratify  a  transaction 
known  to  be  voidable,  acquiescence  is  some 
act,  not  deliberately  intended  to  ratify  a 
former  transaction  known  to  be  yoidable,  but 
recognizing  the  transaction  as  existing,  and 
intended,  to  some  extent  at  least,  to  carry 
it  into  eCTect,  and  to  obtain  or  Claim  the 
benefits  resulting  from  it.  The  theory  of 
the  doctrine  is  that  a  party  haying  thus  rec- 
ognized a  contract  as  existing,  and  having 
done  something  to  carry  it  Intb  eftect  and 
to  obtain  or  claim  its  benefits,  although  per- 
haps only  to  a  partial  extent,  and  having 
thus  taken  his  chances,  cannot  afterwards 
be  suffered  to  repudiate  the  transaction  and 
allege  its  voidable  nature.  It  follows  that 
mere  delay,  mere  suffering  time  to  elapse 
without  doing  anything,  is  not  acquiescence, 
although  it  may  be,  and  often  is,  strong  evi- 
dence of  an  acquiescence;  and  It  may  be, 
and  often  is,  a  distinct  ground  for  refusing 
equitable  relief,  either  afilrmative  or  defen- 
sive. An  acquiescence  is  thus  a  recognition 
of  and  consent  to  the  contract  or  other  trans- 
action as  existing,  the  requisites  to  Its  be- 
ing effective  as  a  bar  are  knowledge  or  no- 
tice of  the  transaction  itself,  knowledge  of 
the  party's  own  rights,  absence  of  all  undue 
Influence  or  restraint,  and  consequent  free- 
dom of  action.  A  conscious  Intention  to  rat- 
ify the  transaction,  however.  Is  not  an  essen- 
tial element  When  a  party  with  full  knowl- 
edge, or  at  least  with  BuCBcient  notice  or 
means  of  knowledge,  of  his  rights,  and  of 
all  the  material  facts,  freely  does  what 
amounts  to  a  recognition  of  the  transaction 
as  existing,  or  acts  in  a  manner  inconsistent 
with  its  repudiation,  or  lies  by  for  a  con- 
siderable time,  and  knowingly  permits  the 
other  party  to  deal  with  the  subject  under 
the  belief  that  the  transaction  .has  been 
recognized,  or  freely  abstains  for  a  consid- 
erable length  of  time  from  impeaching  It, 
so  that  the  other  party  is  thereby  reason- 
ably Induced  to  suppose  that  it'  is  recog- 
nized, there  is  acquiescence,  and  the  trans- 
action, although  originally  Impeachable,  be- 
comes unimpeachable  in  equity."  2  Pom.  Eq. 
Juris,  par.  905. 

l%e  question  as  to  whether  the  plaintiff 
was  defrauded  In  the  transaction  which  he 
seeks  to  set  aside  could  only  be  determined 


by  an  ascertainment  of  the  value  of  ihe 
property  conveyed  and  of  that  received  by 
him,  and  in  the  ascertainment  of  this  only 
the  market  value  of  the  property  at  the 
time  of  the  transaction,  if  It  had  a  market 
value  at  that  time,  should  be  considered. 
This  would  be  the  rule  in  all  cases  of  this 
character,  but  it  is  specially  necessary  that 
this  rule  should  be  applied  in  this  case,  be- 
cause the  undisputed  evidence  shows  that  at 
the  time  the  transaction  occurred  the  Kop- 
pe  estate  was  largely  Indebted  to  various 
persons,  and  the  only  fair  method  of  ascer- 
taining the  value  of  plaintiff's  equity  in  said 
estate  would  be  to  find  the  excess,  if  any, 
in  the  market  value  of  the  estate  over  and 
above  its  Indebtedness.  This  rule  was  gen- 
erally recognized  and  enforced  upon  the  trial 
of  the  case,  and  both  parties  introduced  a 
number  of  witnesses  who  testified  as  to  what 
was  the  market  value  of  the  property  of 
the  estate  at  the  time  the  transaction  com- 
plained of  occurred.  The  fact  that  the  prop- 
erty had  a  market  value  at  that  time  was 
fully  established  by  the  testimony  of  numer- 
ous witnesses  Introduced  by  both  sides.  Such 
being  the  state  of  the  evidence  upon  this 
issue,  the  trial  court,  over  the  objection  of 
the  defendants  that  testimony  as  to  the  In- 
trinsic value  of  the  property  was  not  ad- 
missible, permitted  the  plaintiff's  attorney  to 
Introduce  the  following  testimony:  "Q.  Now, 
what  was  the  intrinsic  value  In  February, 
1906,  of  that  Koppe  plantation  In  Burleson 
county?"  To  this  question  defendants  there- 
upon in  open  court  objected,  on  the  ground 
that  any  evidence  as  to  the  intrinsic  value 
was  immaterial  and  Irrelevant  to  any  of  the 
Issues  in  the  case,  and  because  plaintiff,  hav- 
ing established  that  there  was  a  market  val- 
ue for  said  land,  was  limited  to  proof  of 
market  value,  which  objections  were  over- 
ruled; and  the  following  testimony  was  by 
the  court  allowed  to  be  introduced:  "Q.  What 
was  the  intrinsic  value  of  It — not  with  ref- 
erence to  your  knowing  of  any  sales.  Just 
state  what  It  was  worth  according  to  your 
idea.  A.  About  $30  per  acre."  The  court 
erred  In  overruling  the  objection  to  this  tes- 
timony, and  the  assignment  complaining  of 
such  ruling  should  be  sustained. 

It  was  also  error  to  admit  testimony  as 
to  the  value  of  other  Brazos  river  lands  not 
belonging  to  the  Koppe  estate,  unless  such 
lands  were  shown  to  be  of  the  same  char- 
acter and  were  in  the  same  Immediate  neigh- 
borhood and  the  surroundings  and  conditions 
of  both  were  substantially  Identical,  and  the 
testimony  of  the  witness  Kennedy  as  to  the 
value  of  land  situated  18  or  20  miles  from 
the  lands  of  the  Koppe  estate,  and  not  shown 
to  have  been  substantially  identical  in  class, 
conditions,  and  surroundings,  should  not 
have  been  admitted.  Upon  this  issue  as  to 
the  value  of  the  property,  the  question  to 
lie  determined  was  Its  value  at  the  very 
time  of  the  transaction,  and  the  charge  re- 


Digitized  by 


Google 


74 


122  SOUTHWESTERN  BBPORTEB. 


(Te 


quested  by  the  defendants  bo  Instructing  the 
Jury  should  have  been  given. 

In  support  of  the  allegations  of  plalntUTs 
mental  weakness,  Ignorance,  and  want  of 
business  capacity  before  set  out,  he  Introduc- 
ed a  number  of  witnesses  who  testified,  in 
substance,  that  they  had  known  him  for  a 
long  time,  had  been  with  him  often,  con- 
versed with  him  on  many  subjects,  and  some 
of  them  had  known  of  trades  made  by  him, 
and  that  from  their  knowledge  of  plaintlfC 
thus  obtained  In  their  opinion  be  was  weak- 
minded,  wanting  In  business  capacity,  and 
had  no  appreciation  of  the  value  of  money  or 
property.  All  this  testimony  was  objected 
to  by  the  defendant  on  the  grounds  that  the 
witnesses  had  not  stated  sufficient  facts  upon 
which  their  opinion  was  based  to  authorize 
them  to  express  an  opinion  upon  plalntlfT's 
mental  capacity,  and  that,  even  if  the  facts 
stated  were  a  sufficient  basis  of  their  opin- 
ion, such  opinion  was  a  conclusion  of  law 
and  fact  and  was  therefore  inadmissible. 
We  do  not  think  these  objections  to  the  tes- 
timony should  be  sustained.  The  plaintlfiT  does 
not  seek  to  avoid  the  contract  upoa  the 
grounds  of  mental  Incapacity,  and,  as  we 
understand  the  petition,  the  allegations  of 
mental  weakness.  Ignorance,  and  want  of 
business  capacity  are  only  auxiliary  to  the 
allegation  tliat  he  entirely  trusted  and  re- 
lied upon  the  defendant,  Laura  Koppe,  to 
look  after  and  protect  his  Interest  in  bis 
father's  estate,  and  that  this  trust  and  con- 
fidence, which  was  largely  superinduced  by 
plalntlfTs  mental  unfitness  for  the  conduct 
of  large  business  transactions  such  as  the 
management  of  his  father's  estate,  was  abus- 
ed and  taken  advantage  of  by  the  defendant 
in  the  transaction  complained  of  In  the  peti- 
tion. We  think  that  In  support  of  these  al- 
legations the  evidence  objected  to  was  ad- 
missible. The  condition  of  mind  alleged  in 
the  petition  could  best  be  shown  by  the  opin- 
ion of  those  whdse  intimacy  with  plaintiff, 
with  his  habits  of  life,  thought,  and  conversa- 
tion would  enable  them  to  form  a  correct 
opinion  of  the  degree  of  his  intelligence  and 
his  mental  powers,  and  the  opinion  of  such 
witnesses  is  not  Inadmissible  because  they 
fall  to  state  specifically  and  In  detail  the  acts 
of  the  plaintiff  and  conversations  had  with 
him  upon  which  their  opinions  are  based. 
That  a  nonexpert*  witness  may  give  his  opin- 
ion upon  a  question  of  this  character  when 
the  facts  upon  which  he  bases  his  opinion 
are  stated  Is  well  settled.  Garrison  v.  Blan- 
ton,  48  Tex.  299;  Cockrill  v.  Cox,  65  Tex.  669; 
Field  V.  Field,  39  Tex.  Civ.  App.  1,  87  S.  W. 
726;  Wells  v.  Houston,  29  Tex.  Civ.  App. 
619,  69  a  W.  183;  Brown  v.  Mitchell,  88 
Tex.  350,  31  S.  W.  621,  36  L.  R.  A.  64:  Rail- 
way Co.  V.  Roberts  (Tex.)  108  S.  W.  808.  In 
the  two  cases  last  cited,  the  distinction  is 
shown  between  the  opinion  of  a  witness  In- 
volving a  conclusion  of  law  and  one  which  's 
only  a  fact  conclusion,  and  it  Is  held  that  It 


Is  not  competent  for  a  witness  to  give  his 
opinion  when  such  opinion  involves  a  legal 
conclusion,  such  as  the  capacity  to  make  a 
will  or  a  contract,  or  as  to  what  would  be  a 
reasonable  time  for  a  railroad  company  to 
transport  stock  from  the  place  of  shipment 
to  the  place  of  destination,  because  sudi 
question  is  a  mixed  question  of  law  and 
fact,  and  the  very  question  for  the  Jury  to 
be  determined  by  them  under  the  Instruction 
of  the  court  The  evidence  before  mentioned 
does  not  come  under  the  rule  announced  tn 
these  casesv  and  is  not  subject  to  the  ob- 
jection that  the  opinion  of  the  witness  in- 
volves a  legal  conclusion.  There  was  testi- 
mony introduced,  however,  which  Is  obnox- 
ious to  this  rule.  One  or  two  of  the  witnesses 
were  permitted  to  state  that  the  plaintiff  did 
not  in  their  opinion  have  sufficient  mental 
capacity  to  fully  understand  the  transaction 
complained  of.  This  testimony  was,  we  think, 
Inadmissible  under  rule  announced  In  the  cas- 
es last  cited. 

The  trial  court  did  not  err  in  refusing  to 
instruct  the  Jury  that  If  plahitlff  in  making 
the  trade  with  the  defendant  was  Infiueuced 
by  and  acted  on  the  advice  of  his  friend, 
Mr.  Milton  Parker,  with  whom  he  consulted 
before  concluding  the  transaction,  they  should 
find  for  the  defendants. 

If  the  plaintiff  trusted  and  relied  upon  the 
defendant  as  claimed  by  him,  the  fact  that 
he  consulted  his  friend,  Mr.  Parker^  before 
concluding  the  trade,  and  was  also  infiueuced 
by  him  In  accepting  defendant's  offer,  would 
not  defeat  his  right  to  recover.  He  Is  not 
required  to  show  that  he  relied  entirely  and 
solely  upon  the  representations  of  the  defend- 
ant. If  the  relations  of  trust  and  confidence 
existed  between  him  and  defendant  as  al- 
leged, and  that  confidence  was  abused  and 
plaintiff  defrauded,  it  is  no  defense  to  this 
suit  to  say  that  plaintiff  consulted  others  as 
to  the  advisability  of  the  trade  and  was  to 
some  extent  Infiueuced  by  their  advice.  In 
order  to  relieve  the  defendant,  the  proof 
must  show  the  relation  of  trust  and  confi- 
dence did  not  exist  between  plaintiff  and 
herself,  and  that  plaintiff  did  not  rely  upon 
her  representations.  We  think  the  charge 
given  by  the  court  upon  this  Issue  wrfs  cor- 
rect and  the  requested  charge  was  properly 
refused. 

We  have  not  discussed  all  of  the  assign- 
ments of  error  Itecause  to  do  so  would  serve 
no  useful  purpose,  and  would  greatly  add  to 
the  length  of  this  opinion.  What  we  have 
said  disposes  of  all  the  material  questions 
presented.  If  any  error  Is  shown  which  has 
not  been  discussed  In  this  opinion,  it  is  im- 
material, and  not  such  as  Is  likely  to  occur 
upon  another  trial. 

For  the  error  before  pointed  out  the  Judg- 
ment of  the  court  below  Is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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SAXTON  et  al.  v.  CORBBTT  et  aLt.  • 

<Coart  of  Civil  Appeals  of  Texas.  Oct.  20,  1909. 
On  Motion  for  Rehearing.    Nov.  10,  1909.) 

1.  TsEBPAss  TO  Tbt  Title  (8  41«V-PsiOR  Pob- 
BEssioN  —  Evidence  —  Defect  in  Defend- 
ants' Title. 

Where,  in  trespass  to  try  title,  plaintiff 
shoved  a  superior  right  to  defendants  by  prior 
po^ession,  and  defendants  undertook  to  defeat 
plaiDtiCs  prima  facie  title,  or  to  substantiate 
their  own  title  by  proving  a  chain  of  title  from 
the  state,  plaintiff  was  entitled  to  show  that  one 
of  the  links  in  defendants'  chain  was  insufficient 
without  defeating  his  own  prima  facie  i^ght 

[EJd.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  f  41.*] 

2.  Trespass  to  Tbt  Title  (J  41*)— Patent  to 
Third  Person- Evidence. 

Mere  proof  of  a  patent  to  a  third  person 
to  the  land  in  controversy  did  not  show  an  out- 
standing title  in  such  patentee  sufficient  to  bar 
plaintiff's  recovery  based  on  possession. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Tnr  Tide,  Cent  Dig.  8  62;   Dec.  Dig.  {  41.»] 

3.  Trespass  to  Tbt  T1TI.K  ({  45*)— Instbuo- 

TIONB. 

In  trespass  to  try  title  to  640  acres  of  land, 
defendants,  other  than  M.  and  O.,  disclaimed  as 
to  the  west  half  of  the  tract,  and  defended,  by 
pleas  of  not  guilty  and  limitations,  as  to  the 
east  half.  M.  disclaimed  except  as  to  the  west 
half  of  the  640  acres  to  which  he  claimed  title, 
and  O.  claimed  as  tenant  of  the  whole  tract  for 
the  other  defendants.  Held,  that  an  instruction 
that  all  of  the  defendants  except  M.  had  been 
in  possession  under  color  of  title  for  three 
years,  and  that  the  jury  should  find  that  all  of 
the  defendants  except  M.  had  been  in  possession 
of  the  east  half  of  the  tract,  was  not  objection- 
able as  .a  charge  that  defendants  were  entitled  to 
judgment  for  the  320  acres  claimed  by  them  as 
matter  of  law,  since  the  charge  only  applied  to 
the  east  half  of  the  tract  which  was  not  claimed 
by  M. 

[Bd.  Note.— For  other  cases,  see  Trespass  to 
T^  Title,  Cent.  Dig.  i  67;    Dec.  Dig.  8  45.*] 

4.  Appeal  and  Erbob  (8  216*)— Presentation 
OF  Questions  in  Tbial  Coubt— Instbuo- 
noNS— Theory  of  Cause. 

Where,  in  trespass  to  try  title,  an  Issue  was 
tried  on  the  theory  of  a  reconveyance  to  the 
patentee  of  the  whole  tract,  but  there  was  no 
leqnest  to  submit  the  question  whether  the  re- 
conveyance was  one  of  a  part  of  the  land,  de- 
fendants could  not  object  on  appeal  that  the  sub- 
mission of  the  issue  on  the  assumption  that  the 
reconveyance,  if  made,  governed  the  entire  tract, 
was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  216;*  Trial,  Cent  Dig.  8 
<B0.] 

&  Judgment  (8  272*)— Entbt— Time. 

District  court  rule  66,  prohibiting  the  entry 
of  judgment  over  objection  within  two  days  of 
the  adjournment  of  the  court  for  the  term,  does 
not  apply  to  judgments  entered  by  the  court  on 
verdicts. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  88  512,  613;   Dec.  Dig.  8  272.*] 

61  Advebse  Possession  (8  71*)— Color  of  Ti- 
tle—Outstanding  Title. 

Where  a  patentee  of  certain  land  conveyed 
to  a  third  person  before  conveying  to  defendant's 

trior  grantors,  and  it  was  not  shown  that  there 
■d  been  any  reconveyance  of  such  outstanding 
title,  defendants  had  not  color  of  title  from  the 


sovereignty  of  the  soil  and  could  not  therefore 
claim  under  the  three-year  statute  of  limitations. 
[Ed.  Not".— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  8  422;   Dec.  Dig.  8  71*] 

7.  New  Tbial  (8  103*)- Newly  Discotebed 
Evidence— Materiality. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  which  is  immaterial  and 
would  not  aC^ct  the  result. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  88  215,  216 ;    Dec.  Dig.  8  103.*] 

8.  Tbespass  to  Tby  Title  (8  85*)— Pleadino 
—Eviction— Date. 

Where  plaintiff  alleged  that  on  or  about 
January  1,  1905,  he  was  lawfully  seised  and  in 
peaceable  possession  of  the  land  in  fee,  and  that 
on  that  date  defendants .  unlawfully  entered  on 
the  premises  and  with  force  and  arms  ejected 
plaintiff  therefrom  and  unlawfully  withheld ; 
and  still  withholds,  from  plaintiff  the  rightful 
possession,  plaintiff  was  not  confined  to  the 
dates  of  the  possession  and  eviction  pleaded,  but 
was  entitled  to  prove  that  the  eviction  occurred 
in  190L 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  8  80;    Dec.  Dig.  8  35.*] 

9.  Advebse  Possession  (8  53*)  —  Possession 
BY  Tenant— Abandonment— Notice. 

Where  plaintiffs  had  possession  of  certain 
land  in  controversy  through  tenants,  a  hiatus 
during  which  no  one  was  in  possession,  between 
the  abandonment  of  the  property  b^  the  tenants 
and  defendants'  entry,  was  insufficient  to  estab- 
lish plaintiffs'  abandonment  or  a  surrender  of 
their  possessory  rights ;  neither  plaintiffs  nor 
their  agent  having  had  notice  that  the  tenants 
had  departed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  88  266,  267;  Dec.  Dig.  8 
53.*] 

10.  Adverse  Possession  (8  50*)— Possession 
BY  Tenant— Attornment  to  Stbanoeb. 

Wliere  a  landlord  is  in  adverse  possession 
by  means  of  tenants,  the'  tenants'  attornment 
to  a  third  person  without  the  knowledge  or 
consent  of  tne  landlord  will  not  destroy  the 
landlord's  possession. 

[Ed.  Note.— For  other  cases',  see  Adverse  Pos- 
session, Cent  Dig.  88  255,  256,  261;  Dec.  Dig. 
8  50.*] 

11.  Trespass  to  Tby  Title  (8  25*)  —  Pbiob 
Possession— Action— Time. 

It  is  not  essential  to  a  recoveiy  of  land  by 
force  of  a  prior  possession  that  the  action  be 
brought  within  a  reasonable  time  after  eviction ; 
a  delay  of  five  years  not  being  safficient  to  bar 
the  right  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  8  30;  X>ea  Dig.  8  25.*] 

12.  Tbespass  to  Tby  Title  (8  25*)— Action- 
Del  ay— E  ffect. 

Delay  in  bringing  an  action  to  try  title 
to  land  based  on  plaintiff's  prior  possession  oper- 
ates merely  as  evidence  that  plaintiff  had  in  fact 
abandoned  his  prior  possession  without  animus 
revertendi,  in  cases  where  the  possession  was 
not  continued  when  the  adverse  entry  took  place, 
in  which  the  question  of  intent  to  return  be- 
comes important;  unreasonable  delay  in  itself 
not  being  a  bar  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  8  30 ;   Dec.  Dig.  8  25.*] 

13.  Appeal  and  Ebbob  (8  832*)— Reheabino 
—New  Issues. 

An  issue  not  relied  on  nor  asked  to  be 
submitted  in  the  trial  court,  nor  assigned  as 
error  in  the  Court  of  Civil  Appeals,  cannot  be 
introduced  on  motion  for  rehearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3218;    Dec.  Dig.  8  832.*] 
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14.  Appkai.  and  Ebsob  ({  659*)— Ajifijfioa- 

TION   OF  RECOBD— CeBTIOBABI. 

Certiorari  will  not  be  granted  to  amplity 
the  record  in  support  of  an  issue  raised  for  the 
first  time  on  an  application  for  rehearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  2834,  2S40;  Dec.  Dig.  § 
659.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Norman  O.  Klttrell,  Judge. 

Trespass  to  try  title  by  W.  C.  Corbett  and 
others  against  Fannie  Burr  Saxton  and  oth- 
ers, in  which  certain  of  the  defendants  filed 
a  cross-complaint  Judgment  for  plaintiff 
Corbett  on  special  Issues,  and  defendants  ap- 
peal.   Affirmed. 

Hunt,  Myer  &  Townes  and  B.  F.  Louis,  tor 
appellants.  Rowe,  Lewis,  Boyd  &  Norton,  T. 
C.  Rowe,  and  Fisher,  Sears  &  Campbell,  for 
appellees. 

JAMES,  0.  J.  An  action  of  trespass  to  try 
title,  brought  by  W.  C.  Corbett  against  appel- 
•  lants.  Involving  the  title  to  640  acres  of  land, 
the  east  half  of  the  Malcolm  McAuIey  1,280- 
acre  survey  In  Harris  county.  The  defend- 
ants, except  M.  McColIum  and  John  Oant, 
disclaimed  as  to  the  west  half  of  said  640 
acres,  and  defended,  by  the  pleas  of  not  guil- 
ty and  the  statutes  of  three  and  five  years' 
limitations,  the  east  half  thereof ;  and  they 
pleaded,  also,  by  a  cross-action  against  plain- 
tiff and  their  codefendant,  McCoUum,  alleg- 
ing fee-simple  title  in  themselves  to  said  east 
half  of  the  G40  acres;  also  alleging  title  In 
themselves  by  virtue  of  the  three  and  five 
years'  statute  by  limitations;  and  further  al- 
leging that  plaintiff  and  McCollum  assert 
some  pretended  title  thereto  which  consti- 
tutes a  cloud  on'  plaintiffs'  title,  which  they 
pray  to  have  removed.  McCollum  pleaded 
similarly,  except  that  he  claimed  only  the 
west  half  of  the  640  acres.  John  Gant  an- 
swered, In  substance,  that  be  had  been  in 
possession  'of  the  640  acres  since  December 
30,  1004,  not  claiming  any  Interest  therein 
for  blmself,  but  as  tenant  of  the  other  de- 
fendants. Plaintiff  pleaded  not  guilty  to  the 
said  cross-action.  The  court  rendered  Judg- 
ment for  plaintiff  Corbett  upon  a  verdict  de- 
ciding q)eclal  Issues. 

Conclusions  of  Fact 

The  evidence  developed  the  following  facts: 
The  land  (1,280  acres)  was  patented  to  Mal- 
colm McAuley.  Plaintiff  Corbett  did  not 
connect  himself  with  this  title;  but  the  evi- 
dence showed  such  prior  possession  of  the 
laud  by  him  and  invasion  of  this  possession 
by  defendants  as  in  our  opinion  would  war- 
rant a  recovery  by  him.  In  the  absence  of 
any  title  In  the  defendants.  Defendants  show- 
ed a  chain  of  title  In  themselves  from  and 
under  Malcolm  McAuley  through  sundry 
mesne  conveyances.  In  this  chain  of  title  a 
vital  question  of  fact  arose  whether  or  not 


the  deed  from  McAuley  to  B.  A.  Noland  and 
H.  G.  Pannell  dated  July  4,  1842,  passed  any 
title,  upon  the  following  testimony:  There 
was  testimony  to  show  that  prior  to  said 
conveyance  McAuley  bad  conveyed  the  east 
half  of  the  survey  to  one  Wm.  Young,  and 
there  was  testimony  by  circumstances  which 
In  our  opinion  was  «ufficient  to  make  it  an 
issue  of  fact  whether  or  not  the  title  so  con- 
veyed to  Young  was  reacquired  by  McAuley, 
so  that  we  conclude  that  there  was  evidence 
which  supports  the  finding  by  the  jury  that 
such  title  was  not  resumed  or  reacquired  by 
bim.  IJpon  the-,  issue  of  title  In  defendants 
by  limitations,  the  Jury,  by  the  court's  direc- 
tion, found  for  the  defendants,  except  McCol- 
lum, on  title  by  the  three  years'  statute  as  to 
the  east  half  of  the  640  acres.  This  finding, 
we  may  here  note,  was  not  given  any  effect, 
evidently  upon  the  theory  that  it  was  nulli- 
fied by  the  finding  that  McAuley  had  already 
conveyed  this  land,  when  he  made  the  deed 
to  Noland  and  Pannell.  Other  facts  will  be 
stated  where  necessary  in  tbe  course  of  the 
opinion,  which  follows. 

Conclusions  ot  Law. 

The  first,  second,  and  third  assignments  of 
error  are,  in  substance,  that  the  circumstan- 
tial evidence  upon  the  Issue  of  a  reconvey- 
ance or  surrender  of  this  land  by  Young  to 
McAuley  was  such  as  compelled  the  conclu- 
sion that  it  was  In  fact  so  reeonveyed  or  re- 
linquished. These  assignments  are  disposed 
of  by  the  conclusions  of  fact  we  liave  ex- 
pressed on  this  subject. 

The  fourth,  fifth,  and  sixth  assignments  of 
error  present  the  question  embodied  in  this 
proposition:  'Where  plaintiff  relies  solely  on 
prior  possession,  and  proves  a  conveyance  by 
the  patentee  to  that  of  the  remote  grantor  of 
defendants,  but  fails  to  connect  himself  with 
it  for  the  purpose  of  showing  a  superior  out- 
standing title,  he  thereby  refutes  or  aban- 
dons his  presumption  of  title  by  prior  pos- 
session. Our  views  are  against  the  proposi- 
tion. Without  trying  to  reconcile  or  explain 
what  has  been  written  in  the  various  opin- 
ions of  our  courts  on  this  subject,  we  shall 
state  what  our  view  is. 

The  plaintiff  In  this  case  showed  a  superior 
right  to  defendants  to  this  land,  by  reason  of 
his  prior  possession.  The  fact  of  bis  prior 
possession,  and  tbe  fact  that  it  bad  not  been 
abandoned  when  defendants  entered,  has  been 
determined  by  a  verdict,  on  evidence  we  re- 
gard as  sufficient.  Now  defendants  say  that 
this  does  not  entitle  him  to  a  recovery  by 
superior  right,  because  the  patent  to  McAu- 
ley and  the  conveyance  by  McAuley  to  Young, 
which  plaintiff  himself  proved,  would  estab- 
lish that  the  title  to  the  land  is  outstanding 
and  not  vested  in  plaintiff,  and  therefore  the 
presumption  of  title  which  goes  with  his 
prior  possession.  Is  repelled.  It  has  'been  ex- 
pressly held  that  the  mere  proof  of  a  patent 
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to  a  tblrd  person  does  not  bare  this  effect. 
As  stated  In  House  t.  Reavls,  89  Tex.  626,  35 
S.  "W.  10(53:  "The  presnmptlcfn  which  is  rais- 
ed In  favor  of  the  title  of  the  possessor  of 
land  necessarily  Includes  the  presumption 
tbat  the  state  has  parted  with  the  title  to 
ttie  land  to  some  one,  and  that  the  possessor 
has  acquired  that  title;  otherwise  the  pre- 
sumption of  title  In  fee  could  not  exist.  It 
therefore  follows  as  a  necessary  and  logical 
conclusion  that  to  prove  that  such  title  had 
passed  out  «(  the  state  establishes  no  fact 
-wlilch  Is  not  included  in  the  presumption  of 
title  In  the  plaintiff;  that  is,  that  some  per- 
son had  acquired  title  from  the  state  prior 
to  that  of  the  plaintiffs."  We  are  of  opinion 
tbat  no  reason  is  apparent  why  the  rule 
should  be  otherwise  when  it  is  shown  that 
'the  patentee  In  turn  conveyed  it  to  some 
tbird  person.  If  the  presumptions  are  not 
disturbed  by  proof  of  a  patent  to  some  one 
not  appearing  to  be  connected  with  the  par- 
ties to  the  litigation,  there  Is  no  sound  reason 
for  holding  that  they  are  disturbed  when  the 
patented  title  is  shown  to  have  passed  one 
or  more  steps  further,  but  not  connecting 
with  the  parties.  We  think  also  that  It  is 
Immaterial  by  whom  such  proof  is  introduc- 
ed. This  does  not  change  its  effect.  Elspe- 
dally  do  these  principles  seem  to  be  applica- 
ble in  this  case.  Defendants  undertook  to 
defeat  plaintiffs'  prima  facie  title  from  prior 
possession  or  to  substantiate  their  own  title 
set  up  by  their  cross-petition,  by  proving  a 
chain  of  title,  If  admitted,  as  It  was,  bad  the 
effect  of  defeating  plaintiff.  Plaintiff  nat- 
urally and  with  perfect  right  was  entitled  to 
show,  if  he  could,  tbat  one  of  the  links  In 
this  chain  was  not  effective  to  pass  title, 
which  he  did  successfully,  thereby  defeating 
the  claim  of  title  in  defendants,  both  docu- 
mentary and  by  limitations.  To  bold  tbat, 
by  making  such  necessary  proof  to  negative 
the  claims  of  title  In  his  adversary,  he  de- 
feated bis  own  prima  facie  right  based  on 
the  Independent  fact  of  their  prior  posses- 
sion, would  be  unreasonable,  if  not  prepos- 
terous. Plaintiff  had  no  occasion  in  this  pur- 
pose to  go  any  further  than  to  show  the  con- 
veyance by  McAuley  to  Young.  Neither 
plaintiff  nor  defendant  offered  any  proof 
that  went  to  show  that  plaintiff  was  not  in 
privity  with  said  titl& 

The  eighth  assignment  asserts  that  the  fol- 
lowing instruction,  in  view  of  another  in- 
struction to  find  for  the  defendants,  except 
McCollnm,  misled  the  Jury  Into  assuming 
that  the  rights  of  defendants  had  been  dis- 
posed of  in  their  favor,  and  that  the  in- 
struction, which  Is  as  follows,  applied  only 
to  HcCollum,  who  had  shown  no  record  title: 
Ton  are  further  instructed,  as  a  matter  of 
law,  that  all  of  the  defendants  except  Mc- 
Collum  had  been  in  possession  of  the  proper- 
ty under  what  the  law  terms  color  of  title 
for  three  years  next  before  the  beginning  of 
this  suit,  and  you  will  say:  'We,  the  Jury, 
find  under  instruction  of  the  court  that  all 


the  defendants  except  McCollum  bad  been  in 
possession  by  tenant  of  the  east  half  of  the 
east  half  of  the  McAuley  survey  under  color 
of  title  for  three  years  next  before  this  suit 
was  brought'"  It  Is  urged  that  the  Jury 
could  not  have  arrived  at  any  other  conclu- 
sion than  that  said  defendants  were  to  have 
a  Judgment  for  their  320  acres,  and  that  the 
above  special  Issue  was  Intended  to  apply 
only  to  the  320  acres  claimed  by  McCol- 
lum. We  see  no  reasonable  basis  for  this 
contention.  ■  The  charge  expressly  applied 
only  to  the  east  half  of  the  east  half  of  the 
survey,  which  was  not  claimed  by  McCol- 
lum, and,  unless  we  credit  the  Jury  with 
want  of  ordinary  Intelligence,  they  could  not 
have  been  misled. 

The  ninth  assignment  complains  of  the  fol- 
lowing submission  to  the  Jury:  "Do  you  or 
do  you  not  find  as  a  fact  established  from 
all  the  facts  and  circumstances  in  evidence 
that  William  Young,  at  some  later  date,  re- 
conveyed  said  land  to  Malcolm  McAuley?" 
Inasmuch  as  the  evidence  showed  that  Young 
had  paid  McAuley  half  of  the  purchase  price 
and  gave  notes  for  one-tialf,  and  McAuley 
afterwards  conveyed  one-half  (the  east  half 
of  the  640  acres)  to  Noland  and  Pannell,  and 
died  without  having  conveyed  the  other  one- 
half,  appellants  say  the  Jury  might  have 
found  tbat  Young  had  reconveyed  only  one- 
half  of  the  land,  and  kept  the  other  half,  and 
that  therefore  the  submission,  which  contem- 
.plated  that  the  Jury  should  find  a  reconvey- 
ance of  all  or  nothing,  was  error.  It  appears 
that  the  theory  upon  which  the  issue  was 
tried  was  that  the  reconveyance,  if  any,  af- 
fected the  whole,  else  some  indication  of  a 
trial  on  the  opposite  theory  would  have  ap- 
peared upon  the  record.  Nothing  so  appears, 
not  even  a  request  to  submit  a  question  In 
accordance  with  this  assignment. 

The  tenth  assignment  presents  the  follow- 
ing proposition:  "Where  &  cause  is  taken 
under  advisement  by  the  court  more  than 
three  days  before  the  end  of  the  term,  the 
court  is  not  authorized  under  rule  66  to  enter 
Judgment  therein,  over  objection  of  a  party  to 
the  suit  before  Judgment,  within  two  days  of 
'its  adjournment,  and  such  a  Judgment  is  re- 
versible error,  whether  the  party  objecting 
is  Injured  thereby  or  not"  Tbese  facts  ap- 
pear from  the  bill  of  exceptions:  The  verdict 
was  rendered  on  May  9,  1908,  and  the  court 
took  time  to  deliberate  on  what  Judgment  to 
evolve  therefrom.  Arguments  on  this  subject 
were  bad  at  various  times  until  June  10th, 
when  the  Judge  announced  that  be  had  de- 
cided to  enter  Judgment  in  favor  of  defend- 
ants (except  McCollum)  for  the  S20  acres 
claimed  by  them,  but  that  if  he  changed  his 
views  he  would  notify  defendants'  counsel. 
The  term  ended  ou  June  13th  by  operation 
of  law.  The  Judge  on  the  morning  of  the 
12th  announced  to  counsel  for  plaintiff  his 
decision  against  said  defendants,  hut  the 
Judge  was  In  doubt  whether  or  not  he  also  at 
same  time  announced  same  to  said  defend- 
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ants'  counsel,  but  he  certifies  with  posltlve- 
nesa  that  he  had  reached  and  made  the  final 
conclusion  prior  to  any  motion  by  defendants' 
counsel  to  not  enter  any  Judgment,  thereby 
Invoking  said  rule.  Without  regard  to  the 
question  of  appellants'  diligence  in  making 
the  motion  or  objection,  we  hold  that  the 
rule  was  not  Intended  to  apply  to  Judgments 
entered  by  the  court  upon  verdicts. 

The  eleventh  is  that  the  court  erred  in  not 
rendering  Judgment  upon  that  portion  of 
their  cross-action  which  relied  on  adverse, 
peaceable,  and  continuous  possession  of  the 
S20  acres  under  title  and  color  of  title  from 
the  sovereignty  for  three  years.  We  are  of 
opinion,  as  already  stated,  that  tf  said  de- 
fendante'  remote  grantor,  McAuley,  had  con- 
veyed the  land  prior  to  the  conveyance  from 
him  that  appears  In  defendants'  chain  of  ti- 
tle, the  statute  of  three  years  was  not  avail- 
able. In  view  of  the  finding  that  such  prior 
conveyance  of  the  land  was  In  fact  made, 
the  court  properly  Ignored  that  feature  of 
the  case. 

The  twelfth  assignment  contends  tliat  said 
defendants  should  have  bad  a  new  trial  be- 
cause D.  F.  Rowe  testified,  on  the  Issue  of 
abandonment  of  prior  possession  on  which 
plaintiff  relied,  that  he  had  a  serious  spell  of 
sickness  in  the  fall  of  1900  and  was  away  at 
Hot  Springs  until  after  the  1st  day  of  Janu- 
ary, and  that  he  was  sick  at  home  a  month 
before  he  left,  and  defendants  did  not  dis- 
cover until  after  the  trial  certain  record  evi- 
dence which  showed  conclusively  that  the  tes- 
timony was  not  true.  Assuming  that  defend- 
ants were  in  a  position  to  avail  themselves 
of  this  as  newly  discovered  evidence  in  ref- 
erence to  a  new  trial,  still  we  are  of  opinion 
that  no  error  was  committed  In  refusing  a 
new  trial  for  the  reason  that  It  was  inunate- 
rial  in  view  of  the  clear  evidence  that  the 
tenants  did  not  leave  the  premises  until  later 
In  January.  As  in  appellees'  brief,  proof  that 
Mr.  Rowe  was  actually  in  Houston  during  the 
fall  of  1900  could  not  possibly  have  affected 
the  question  of  plaintiffs'  abandonment  of  the 
premises,  and  that  suit  was  brought  in  a  rea- 
sonable time  if  a  new  trial  had  been  granted, 
because  of  the  fact  that  plaintiffs  were  actu- 
ally in  possession  by  tenants  during  that  time. 

The  thirteenth  assignment  we  overrule  be- 
cause we  conclude  that  the  evidence  was 
■ncfa  as  made  it  a  proper  issue  for  the  Jury 
whether  or  not  the  prior  possession  had  been 
In  fact  abandoned  by  plaintiff  when  defend- 
ants entered  upon  it  through  their  tenant 
Mabry.  E'urthermore,  while  the  motion  for 
new  trial  asked  that  the  particular  finding 
be  set  aside,  it  was  not  for  the  reasons  speci- 
fied in  this  assignment 

Appellants'  proposition  under  the  four- 
teenth and  fifteenth  assignments  is  as  fol- 
lows: "Where  plaintiff  relies  upon  title  by 
presumption  from  prior  possession  alone, 
the  pleading  of  the  date  of  such  possession 
and  eviction  being  In  effect  the  pleading  of 
plalntlfTs  title  specially,  be  should  be  held 


to  prove  the  same  at  the  time  alleged  in  his 
petition,  and  proof  of  any  other  date  will 
constitute  a  variance."  Plaintiff  alleged: 
That  upon  or  about  the  Ist-  day  of  January, 
1905,  he  was  lawfully  seised  and  in  peace- 
able possession  of  the  land  holding  the  same 
In  fee  simple;  that  on  or  about  said  laat- 
mentioned  date  the  defendants  unlawfully 
entered  upon  said  premises  and  with  force 
and  arms  ejected  plaintiff  therefrom  and 
unlawfully  withheld,  and  still  withhold, 
from  plaintiff  the  rightful  possesaian  there- 
of. In  this  case  the  eviction  was  proved  to 
have  occurred  in  1901.  We  think  plaintiff 
was  not  confined  to  the  dates  of  the  posses- 
sion and  eviction  as  stated  in  the  petition. 
Travis  V.  Hall,  jfV  Tex.  Civ.  App.  95,  65  S. 
W.  1077. 

The  foregoing  portion  of  this  opinion  dealtf 
with  the  assignment  of  error  made  by  the 
defendants  except  McCollum.  We  now  di- 
rect our  attention  to  his  brief. 

What  has  been  said  disposes  of  McCol- 
lum's  first,  second,  fourth,  eighth,  and  ninth 
assignments. 

His  third,  fifth,  sixth,  and  seventh  assign- 
ments assert  these  propositions:  "(1)  In  or- 
der for  the  plaintiff  to  recover  upon  the 
presumption  of  title  from  prior  possession, 
it  is  essential  that  such  possession  shall  ex- 
tend to  the  time  when  adverse  possession  is 
taken  by  the  defendant  and  be  not  aban- 
doned, and  if  there  is  any  lapse  of  time  be- 
tween the  taking  of  possession  by  the  ad- 
verse parties  and  the  possession  of  the  par- 
ties relying  there6n  for  recovery,  and  such 
lapse  is  not  accounted  for,  plaintiff  cannot 
recover.  (2)  In  a  case  where  the  question  to 
be  determined  is  whether  or  not  the  prior 
possession  claimed  by  the  plaintiff  has  been 
abandoned,  it  is  error  for  the  court  to  re- 
quire as  a  prerequisite  to  such  abandonment 
that  the  lessor  should  have  notice  or  knowl- 
edge that  his  tenant  had  left  the  land.  (3) 
Where  one  relies  upon  prior  possession  as 
presumptive  evidence  of  title,  and  such  pri- 
or possession  has  been  lost,  in  order  for  a 
party  to  recover  upon  the  strength  of  such 
prior  possession,  an  action  must  be  brought 
within  a  reasonable  time  after  losing  such 
possession  to  regain  it  In  this  case  the 
uncontradicted  evidence  showing  that  no 
action  was  brought  to  recover  possession 
prior  to  the  filing  of  the  suit  for  title,  and  a 
period  of  nearly  five  years  having  elapsed' 
from  the  time  such  possession  was  lost  until 
such  suit  was  filed,  and  such  delay  not  being 
accounted  for  in  any  way,  the  plaintiff  will 
be  deemed  to  have  abandoned  his  claim  to 
such  possession." 

The  first  and  second  of  the  above  propo- 
sitions relate  to  the  first  question  propound- 
ed to  the  Jury,  which  was  as  follows:  "Do 
yon,  or  do  you  not,  find  as  a  fact  established 
by  the  evidence  that  at  the  time  Mabry 
went  into  possession  of  the  land  in  contro- 
versy the  plaintiff,  with  knowledge  or  no- 
tice that  his  tenant  had  left  the  place,  had 
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abandoned  tbe  prior  poBsesslon  of  said  prop- 
erty? Yoa  will  ans-wer  tills  qnestlon  by 
iaylng,  If  yoa  And  that  the  prior  possession 
of  said  place  had  been  abandoned,  'We  find 
tbat  plaintiff  had  abandoned  his  possession 
when  Mabry  took  possession';  but  If  yon 
find  tbat  It  had  not  been  abandoned  as  above 
explained,  you  will  say,  'We  find  that  plain- 
tiff bad  not  abandoned  his  possession  when 
Habry  went  Into  possession.' "  It  appears 
from  testimony  that  plaintiff  had  posses- 
Blon  In  1898  by  tenant,  and  this  occupancy 
by  the  tenant  nntll  he  died  and  by  mem- 
bers of  his  family  continued  until  near 
March  1,  1901,  when  they,  without  notifying 
anybody,  left  the  place,  but  left  some  house- 
hold effects  In  tbe  house,  and  that  Mabry 
went  Into  possession  for  tbe  defendants  In 
tbe  latter  part  of  the  same  month.  By  this 
time  plaintiff  did  not  become  Informed  of 
tbe  vacancy  or  of  this  entry.  There  was  evi- 
dence that  plaintiff  claimed  the  property 
and  bad  no  Intention  of  abandoning  the  pos- 
session. The  lapse  of  time  between  the  go- 
log  out  of  plaintiffs'  tenant  and  the  entry 
by  defendants  was  brief,  and  the  testimony 
Is  in  accord  with  the  Idea  tbat  such  going 
out  was  unknown  and  unexpected  by  plain- 
tiff, and  that  be  and  bis  agent  were  not 
aware  but  that  bis  tenants  were  still  there, 
when  defendants  entered  and  took  posses- 
sion. It  seems  to  us  that  notice  to  plaintiff 
was  essential  to  tbe  question  of  bis  aban- 
donment, whether  tbe  vacancy  was  for  the 
period  mentioned,  or  for  a  somewhat  longer 
period,  as  might  have  been  found  from  some 
of  the  testimony.  Of  course,  his  intention 
to  abandon  might  liave  concurred  in  point 
of  time  with  the  abandonment  by  his  tenant, 
or  the  tenant's  abandonment  might  have  be- 
come his  at  some  Intermediate  time;  but  it 
is  difficult  to  see  how  tbls  could  have  been 
the  case,  unless  he  knew  of  the  tenant's  act 
Jackson  v.  Denn,  0  Cow.  (N.  T.)  200.  In 
Cobb  V.  Robertson,  99  Tex.  138,  86  S.  W. 
748,  87  S.  W.  1148,  122  Am.  St  Rep.  609,  tbe 
same  principle  is  stated:  "Had  the  tenants 
in  this  case,  without  knowledge  or  consent 
of  the  landlord,  actually  attorned  to  plain- 
tiffs, this,  under  tbe  law,  would  not  have 
destroyed  the  landlord's  possession." 

The  third  of  the  above  propositions  is  al- 
ao  overruled.  Appellants  rely  on  a  declara- 
tlon  in  tbe  opinion  in  Burroughs  v.  Falmer 
(Tex.  Civ.  App.)  46  S.  W.  846,  which  they 
quote:  "It  Is  true  tttat  possession  of  land 
under  a  claim  of  right  is  prima  facie  evi- 
dence of  title  in  the  possessor.  This  rule  of 
evidence  is  usually  applied  in  cases  where 
the  possessor  is  ousted  and  seeks,  within  a 
reasonable  time,  to  recover  the  possession 
of  which  be  has  been  deprived."  Also  quot- 
big  from  Sabariego  ▼.  Maverick,  124  U.  S. 
261,  8  Sup.  Ct  461,  81  L.  Ed.  430:  "It  there- 
fore appears  that  prior  possession  is  suffi- 
cient to  entitle  a  party  to  recover  in  an  ac- 
tion of  ejectment  only  against  a  mere  in- 
truder or   wrongdoer,  or  a  person   subse- 


quently entering  without  right  Another 
qualification  of  the  rule  Is  that  the  action  to 
regain  the  prior  possession  must  be  brought 
within  a  reasonable  time  after  it  has  been 
lost  If  there  had  been  delay  in  bringing 
the  suit,  tbe  animus  revertendi  must  be 
shown  and  the  delay  satisfactorily  account- 
ed for,  or  the  prior  possessor  will  be  deem- 
ed to  have  abandoned  bis  claim  to  the  pos- 
session." We  are  not  aware  of  any  decision 
in  this  state  which  holds  authoritatively  that 
the  right  to  recover  by  force  of  a  prior  pos- 
session does  not  exist  unless  action  is 
brought  In  a  reasonable  time  after  the  evic- 
tion. It  would  seem  that,  if  such  possession 
presumes  title  as  against  one  having  no  title. 
It  ought  to  be  available  so  long  as  title  has 
not  been  adversely  acquired  by  limitations. 
However,  what  is  or  is  not  a  reasonable  time 
is  ordinarily  a  question  of  fact,  and  a  delay 
of  five  years  in  bringing  the  action  Is  not  a 
bar  as  a  matter  of  law.  The  quotation  from 
Sabariego  v.  Maverick  is  followed  by  this: 
'Thus  in  Whitney  v.  Wright,  15  Wend.  (N. 
Y.)  171,  it  was  held  that  where  there  was 
a  prior  possession  of  11  years,  and  then  an 
entry  by  the  defendants  under  a  title  ad- 
verse to  such  possessory  title,  the  omission 
to  bring  a  suit  for  13  years  with  knowledge 
of  the  adverse  entry  and  continuance  of  pos- 
session under  it,  would  authorize  a  Jury  to 
find  an  abandonment  of  claim  by  the  prior 
possessor."  Again,  further  on  in  the  same 
opinion,  and  as  a  conclusion,  tbe  Supreme 
Oourt  states:  "It  follows  tbat  in  cases 
where  the  proof  on  the  part  of  the  plaintiff 
does  not  show  a  possession  continuous  until 
actual  possession  by  the  defendant,  or  those 
under  whom  he  claims,  the  burden  of  proof 
Is  upon  the  plaintiff  to  show  that  his  prior 
possession  had  not  been  abandoned." 

Thus  it  would  appear  that  delay  in  bring- 
ing an  action  operates  merely  as  evidence  that 
a  plaintiff  had  in  fact  abandoned  his  prior 
possession  without  the  animo  revertendi,  in 
cases  where  his  possession  was  not  continued 
when  the  adverse  entry  took  place,  in  which 
cases  the  question  of  animo  revertendi  be* 
comes  important  We  do  not  believe  it  was 
ever  intended  that  the  fact  of  unreasonable 
delay  should  of  Itself  be  a  bar  to  the  action, 
but  that  it  is  a  circumstance  for  the  Jury 
to  consider  on  said  question.  We  overrule  the 
said  assignments. 

The  Judgment  is  affirmed. 

On  Motion  for  R^earlng. 

Tbe  case  of  Bates  v.  Bacon,  66  Tex.  348, 
1  S.  W.  256,  Is  discussed  In  House  v.  Reavis, 
89  Tex.  626,  85  S.  W.  1063,  and  explained 
thus:  "In  Bates  v.  Bacon  the  plaintiff  show- 
ed by  his  evidence  tbat  he  had  no  title,  and 
that  bis  possession  was  under  a  title  that 
was  absolutely  void,  and  therefore  oo  pre- 
sumption of  title  could  arise  out  of  his  pos- 
session under  a  void  title."  We  do  not  con- 
sider the  case  of  Mann  v.  Hossack  (Tex.  Civ. 
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App.)  96  S.  W.  709,  as  In  conflict  with  our 
opinion. 

The  motion,  with  increased  vigor,  contends 
that  the  testimony  showed  conclusively  that 
the  land  was  In. some  manner  reconveyed  by 
Young  to  McAuley.  It  may  be  that  circum- 
stances might  so  unerringly  point  to  audi  a 
conclusion  that  no  other  result  would  be  sus- 
tained. There  were  no  acts  disclosed  on  the 
part  of  Young  which  might  be  taken  to  mean 
a  disclaimer.  There  was  no  possession  of 
the  land  until  in  recent  years.  There  was 
nothing  to  show  that  Young  ever  knew  of 
the  resumption  of  ownership  by  McAuley. 
We  do  not  question  that  there  was  evidence 
that  would  have  warranted  the  Jury  in  find- 
ing that  Young  reconveyed  to  McAuley  as 
the  most  reasonable  and  probable  result  of 
the  circumstances  and  difflcultles  surround- 
ing the  matter ;  but  that  this  result  Is  what 
the  law  will  declare  from  them  we  clearly 
cannot  hold,  In  view  of  what  Is  said  by  the 
Supreme  Ck>urt  in  Hemdon  t.  Vick,  89  Tex. 
on  page  475,  35  8.  W.  141,  in  reference  to 
a  combination  of  circumstances  much  strong- 
er In  favor  of  the  presumption  than  what  we 
have  In  this  case. 

An  effort  Is  made  in  this  motion  for  re- 
hearing to  introduce  an  issue  not  relied  on 
nor  asked  to  be  submitted  in  the  trial  court 
and  not  assigned  as  error  In  this  court  The 
point  sought  to  be  made  la  that  the  testi- 
mony shows,  as  a  matter  of  law,  that  appel- 
lants, or  those  under  whom  they  hold  from 
McAuley,  are  entitled  to  a  Judgment  for  the 
land  as  innocent  purchasers  for  value.  This 
issue,  if  It  had  been  relied  on,  was  depend- 
ent for  Its  solution  upon  circumstances,  and 
whatever  presumption  may  have  attached  to 
the  circumstances  was  a  presumption  of  fact, 
to  be  considered  and  passed  on  by  the  Jury. 
It  could  not,  as  a  matter  of  law,  be  held  that 
Koland  &  Pannell  and  subsequent  assignees 
were  Innocent  purchasers.  The  deed  to  No- 
land  &  Pannell  was  executed  In  1842  after 
the  act  of  1840  (Hartley's  Dig.  arts.  2765, 
2767),  which  was  construed  by  the  Supreme 
Court  In  Kimball  v.  Houston  Oil  Co.,  100 
Tex.  336,  99  S.  W.  852,  as  at  that  time  Im- 
posing the  burden  of  proof  of  such  an  is- 
sue on  appellants.  The  issue,  however,  was 
not  relied  on  by  appellants  in  the  trial  court, 
and  It  is  too  late  to  seek  to  rely  on  it  here. 

A  motion  Is  made  for  a  writ  of  certiorari 
to  require  the  clerk  of  the  district  court  to 
send  up  the  originals  or  copies  of  certain 
papers  on  file  there,  which  papers  are  de- 
scribed in  a  general  way,  but  not  copied,  in 
the  statement  of  facts.  The  papers  have  not 
been  ordered  by  the  district  Judge  to  be 
sent  here  with  the  record,  and  we  there- 
for doubt  our  power  to  require  them  sent 
up,  and  doubt  our  right  under  the  circum- 
stances to  consider  anything  on  this  appeal 
except  the  statement  of  facts  as  made  up 
and  approved  by  the  Judge;    but,   in  any 


ev^it,  we  should  deny  the  certiorari  for  the 
reason  that  its  purpose  Is  In  aid  of  the  Is- 
sue of  Innocent  purchase,  which,  as  before 
stated,  is  a  matter  not  properly  before  us. 

The  motion  for  rehearing,  the  motion  to 
certify  a  question  to  the  Supreme  Court,  and 
the  motion  for  certiorari  are  overruled. 


SMITH  BROS.  V.  FLANDERS. 

(Court  of  Civil  Appeals  of  Texas.    Oct  27, 
1909.) 

1,  Appeai,  and  Bbror  (§  935*)— Tbial  Court 
— Denying  Motion  to  Vacate  Judgment. 

Where  a  record  on  appeal  does  not  contain 
the  testimony  upon  which  the  trial  court  over- 
ruled a  motion  to  vacate  the  judgment  made 
upon  the  ground  that  the  case  was  tried  on  ap- 
peal from  justice's  court  without  notice  that  an 
appeal  had  been  perfected  and  in  absence  of  de- 
fendants, it  cannot  be  said  by  the  Supreme 
Court  that  there  was  error  in  overrulinK  the  mo- 
tion. 

lEid.  Note.— For  other  cases,  see  Appeal  and 
BJrror,  Cent  Dig.  i  3784;  Dec  Dig.  {  935.*  ] 

2.  Bills  and   Notes   (S   370*)— Bona   Fide 
pubchabeb  —  defenses  —  failure  of  con- 

BIDEBAtlON. 

A  failure  of  the  consideration  for  drafts  aa 
between  the  drawer  and  drawee  would  not  af- 
fect the  right  of  a  bona  fide  purchaser  of  the 
drafts  for  value  before  maturity,  without  notice 
thereof,  to  recover  thereon  against  the  drawee. 
[E2d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  963 ;   Dec.  Dig.  J  370.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty ;  James  L  Perkins,  Judge. 

Action  by  Lewis  Flanders  against  Smith 
Bros.  From  a  Judgment  for  plalntifiC,  de- 
fendants appeal.    Affirmed. 

Hugh  B.  Short,  for  appellants.  •  Bryarly, 
Carter  &  Walker,  for  appellee. 

FLY,  J.  This  is  a  suit  Instituted  by  appel- 
lee in  the  Justice's  court  on  five  drafts  drawn 
by  the  American  Standard  Jewelry  Company 
of  Detroit  Mich.,  on  appellants,  and  by  them 
accepted;  each  of  the  drafts  being  for  $30. 
They  were  drawn  on  June  16,  1905,  and  were 
due,  respectively,  in  8,  5,  7,  9,  and  10  months 
after  date.  In  the  Justice's  court  Judgment 
was  rendered  In  favor  of  appellants,  and  the 
cause  was  appealed  to  the  district  court 
where  Judgment  was  rendered  in  favor  of  ap- 
pellee for  $210  and  all  costs  of  suit  Appel- 
lants pleaded  failure  of  consideration,  but 
did  not  attempt  to  establish  the  plea  by  the 
evidence,  and  the  uncontroverted  evidence 
showed  that  the  drafts  were  accepted  by  ap- 
pellants, and  were  purchased  for  value  by 
appellee,  in  due  course  of  business,  before 
their  maturity. 

The  only  assignment  of  error  is  as  follows : 
"First  The  trial  court  erred  in  falling  to 
sustain  the  defendants'  motion  to  set  aside 
the  Judgment  rendered  against  them  and  to 
grant  them  a  new  trial  upon  the  grounds  that 
said  case  was  tried  in  the  district  court  after 
having  been  tried  in  the  Justice  court  where- 
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in  a  Judgment  waa  rendered  for  aroeUants 
for  costs,  wlthoat  appellants  having  been  noti- 
fied tbat  any  appeal  had  been  perfected  from 
said  Judgment  by  appellee,  and  in  the  absence 
of  appellants  or  any  one  authorized  to  repre- 
sent them,  and  wlthoat  any  knowledge  upon 
the  part  of  appellants  the  said  appeal  had 
been  perfected,  when  said  motion  and  the 
record  shows  that  appellants  have  a  good 
ETOund  of  defense  to  appellee's  demand,  and 
upon  the  trial  In  the  Justice  court  before  a 
Jury  sustained  said  '  defense  by  testimony, 
after  having  pleaded  a  good  defense  to  said 
demand — that  Is  to  say,  fraud  and  failure  of 
consideration — whereby  the  pretended  con- 
tract is  vitiated,  and  the  statement  of  facts 
shows  that  no  testimony  whatever  was  intro- 
duced in  support  of  either  of  these  pleas,  but 
tliat  the  only  testimony  was  that  of  the  plain- 
tiff in  his  behalf."  Appellants  had  in  some 
way  found  out  that  the  cause  had  been  ap- 
pealed to  the  district  court,  whether  they 
were  given  formal  notice  or  not,  for  the  Judg- 
ment recites  that  they  appeared  and  announc- 
ed ready  for  trial,  and  the  statement  of  facts 
filed  In  this  court  was  agreed  to  by  their  at- 
torneys. It  Is  true  that  one  of  the  appellants 
swore  to  a  motion  to  set  aside  the  Judgment, 
in  which  it  was  recited  that  their  senior 
counsel.  C  B.  Short,  died  pending  the  appeal 
to  the  district  court,  and  that  Hugh  B.  Short 
bad  represented  them  without  authority,  but 
the  court  that  heard  the  matter  was  satis- 
fied that  there  was  no  merit  In  the  motion ; 
and.  In  the  absence  of  the  testimony  on  the 
subject.  It  cannot  be  held  that  there  was  er- 
ror In  overruling  the  motion. 

The  evidence,  showing  that  appellee  was  a 
purchaser.  In  good  faith,  without  notice  and 
for  value,  of  the  acceptances  before  maturity, 
cannot  be  affected  by  a  failure  of  considera- 
tion as  between  the  drawer  of  the  bills  and 
the  acceptors. 

The  Judgment  is  afBrmed. 


BEXL  V.  NOB. 

(Sapi«me  Court  of  Tennessee.    Sept.  Tenn, 
1909.) 

CoosTB  (f  246*)— Intermediate  Coubts— Ju- 

EisDicTiON— Homestead. 

Under  Acts  1907,  p.  233,  c  82,  S  7,  provid- 
ing that  the  Jarisdiction  of  the  Court  of  Civil 
Appeals  shall  extend  to  all  cases,  except  where 
the  amoant  exceeds  $1,000  and  ejectment  suits, 
etc.,  the  Supreme  Court  has  no  JariEdiction  of 
an  appeal  in  an  action  asserting  rights  in  a 
homestead,  which  is  not  an  action  of  ejectment, 
■ince  a  homestead  cannot  exceed  $1,000  in  value. 

[Ed.  Note.— Tor  other  cases,  see  Courts,  Dec. 
Dig.  i  246.»] 

Appeal  from  Chancery  Court,  Hamblen 
County;    Hugh  G.  Kyle,  Chancellor. 

Action  by  Mrs.  Catherine  Bell  against  J. 
C.  Noe  to  establish  certain  homestead  rights 
In  certain  lands.  On  appeal  to  the  Supreme 
Court,  the  case  Is  transferred  to  the  Civil 


Appeals,  as  being  without  the  Jurisdiction  of 
the  Supreme  Court 

Park  &  Park,  for  complainant.  McCanless 
&  Tate,  for  defendant 

NlilL,  J.  The  bill  in  this  case,  as  finally 
amended,  seeks  only  to  assert  complainant's 
right  to  a  homestead  in  certain  land  describ- 
ed. This  estate  cannot  exceed  $1,000  In 
value.  The  appellate  Jurisdiction  Is  there- 
fore exclusively  In  the  Court  of  Civil  Aj)- 
pealB.  Acts  1907,  p.  233,  C.  82,  i  7.  This  is 
not  an  ejectment  suit 

An  order  will  be  entered  directing  the 
transfer  of  the  cause. 


STATE  ex  rel.  DAVIS  v.  EVANS. 

(Supreme    Court   of   Tennessee.     Sept   Term, 
1909.) 

1.  Quo  Wabbarto  (f  57*)— Office— Matibbs 

CONSIDSBED. 

In  a  proceeding  in  the  nature  of  quo  war- 
ranto to  test  the  right  of  defendant  to  bold  over 
the  office  of  county  superinte'ndent  of  public 
schools,  in  which  relator  claimed  that  he  was 
duly  elected  to  the  office,  but  defendant  claimed 
that  relator  did  not  have  the  certificate  of  the 
board  of  education  required  by  Acts  1806,  p. 
70,  c.  54,  which  rendered  him  ineligible,  the 
court  could  not  consider  relator's  contention  that 
his  failure  to  have  a  certificate  was  due  to  a 
mistake  in  an  examination  question  presented 
to  him,  which,  if  it  bad  been  correctly  stated, 
he  would  have  answered  correctly,  and  received 
a  certificate. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  i  68;  Dec.  Dig.  {  57.*] 

2.  Constitdtionai.  Law  (8  62*)— Deleoatiow 
OF  Leqislativb  PowEB— Inelioibiutt  of 

OFFICEBS— BOABD   OF  EDTTCATION. 

School  Law  (Acts  1873,  pw  41,  c.  23)  i  a 
creates  the  office  of  county  superintendent  of 
public  schools,  and  provides  that  he  shall  be  a 
person  of  literary  and  scientific  attainments. 
Acts  1895,  p.  70,  c.  54,  amendatory  thereof,  pre-, 
scribes  the  same  qualification,  and  also  provides 
that  applicants  for  the  office  shall  before  elec- 
tion be  examined  by  the  board  of  education  and 
receive  a  certificate  of  qualification  as  a  condi- 
tion to  eligibility.  Beld,  that  the  amendatory 
act  was  not  unconstitutional,  as  delegating  legis- 
lative power  to  the  board,  in  that  the  act  stated 
the  qualifications  so  generally  that  the  board 
must  practically  make  the  qualifications,  where 
by  the  amended  act  the  subjects  to  be  taught  in 
the  public  schools  were  laid  down,  and  section 
8  necessarily  refers  thereto. 

[Eld.  Note.-^'or  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  $  99 ;   Dec.  Dig.  §  62.*] 

8.  Schools  and  School  Districts  (J  46*)— 
Superintendent  of  Schools — Qualifica- 
tions— Construction  of  Statute. 

Such  amendatory  act  is  mandatory,  and  not 
directory,  as  shown  by  the  clear  intention  of  the 
Legislature,  especially  since  the  provision  of  the 
original  act  gave  the  county  court  power  to  re- 
move the  superintendent  for  inefficiency. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  IMstricts,  Dec.  Dig.  g  46.*] 
4.  Estoppel   (g  68*)- Position   in   Judicial 
Pboceedinos— Quo    Warranto. 

Where  relator,  in  quo  warranto  to  test  the 
right  of  defendant   to  hold  over  the   office   of 
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Bapeilntendent  o{  public  achoolB,  submita  to  the 
determination  of  the  coart  his  eligibility  to  the 
office  to  which  he  had  been  elected,  he  cannot 
thereafter  contend  that,  because  he  had  been 
elected  and  taken  oath  of  office,  etc.,  defendant 
Bhonld  test  his  right  to  office  by  some  independ- 
ent proceeding. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {{  165-169;   Dec.  Dig.  §  68.*] 

5.  Quo  Warbawto  (J  65*)— EviDENCi>— QuAU- 
FiCATioN  OF  Claimant  of  Office. 

In  qno  warranto  to  test  defendant's  right 
to  hold  over  the  office  of  superintendent  of  pub- 
lic schools,  relator  cannot  contend  that  defend- 
ant was  a  usurper,  in  that  he  did  not  take  an 
oath  to  support  the  Constitution,  where  it  does 
not  affirmatively  appear  that  such  oath  was  not 
taken. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  I  63;    Dec.  Dig.  {  55.*] 

Appeal  from  Chancery  Coart,  Claiborne 
County ;  T.  A.  B.  Nelson,  Chancellor. 

Proceedings  in  the  nature  of  quo  warranto 
by  the  State  of  Tennessee,  on  relation  of 
John  P.  Dayla,  against  Frank  Erans.  From 
a  decree  for  def^idant,  relator  appeals. 
Affirmed. 

Jourolmon,  Welcker  &  Smith,  for  appel- 
lant   Carr  &  Jones,  for  appellee. 

NEIL,  J.  This  is  a  proceeding  In  the  na- 
ture of  a  quo  warranto,  to  test  the  right  of 
the  defendant  to  hold  the  office  of  county 
superintendent  of  public  schools  for  Clai- 
borne coun^,  holding  over  at  the  expiration 
of  his  regular  term,  which  ended  on  the  first 
Monday  In  January,  1909.  The  relator 
charges  that  on  the  day  last  mentioned  he 
was  regularly  elected  by  the  county  court, 
the  constituent  body,  to  the  office,  by  a  vote 
of  12  in  his  favor  to  7  In  favor  of  the  de- 
fendant, only  19  Justices  being  present  and 
voting.  He  alleges  that  he  was  declared 
duly  elected;  that  he  gave  the  bond  requir- 
ed by  law,  and  took  the  oath  of  office,  but 
the  defendant  refused  to  turn  over  to  him 
the  books  and  papers  appertaining  thereto, 
alleging,  as  ground  for  such  action  on  his 
part,  that  the  relator  was  not  eligible  to  the 
office,  and  therefore  that  his  election  was 
void.  The  point  of  ineligibility  in  contro- 
versy, as  appears  from  the  bill,  Is  that  the 
relator  was  not  in  possession  of  the  certifi- 
cate from  the  State  Board  of  Education,  re- 
quired by  chapter  64,  p.  70,  Acts  1895.  It 
is  alleged  that  the  relator  really  possessed 
the  qualifications  required  by  the  act,  and 
that  he  was  entitled  to  the  certificate  which 
it  is  the  business  of  the  board  to  issue,  and 
that  his  failure  to  receive  It  arose  out  of  a 
mistake  on  the  part  of  the  board  In  stating 
one  of  the  questions  submitted  for  his  exam- 
ination. It  is  alleged  that  the  question — 
one  in  mathematics — was  improperly  stated 
by  the  board,  and  if  properly  stated  he  could, 
and  would,  have  given  a  correct  answer,  and 
would  then  have  received  the  certificate. 
These  are  matters,  of  course,  with  which  we 
can  have  no  concern  In  the  present  proceed- 


ing. Aside  from  all  this,  however,  it  is  in- 
sisted that  the  act  in  question  is  unconsti- 
tutional, and  for  that  reason,  if  for  no  otn- 
er,  the  relator  was  duly  elected,  and  was 
entitled  to  the  office.  The  purpose  of  the- 
blll  is  to  question  the  right  of  the  defendant 
to  hold  over,  the  charge  being  that  he  is  a 
usurper  of  the  office  in  bis  attempt  to  hold 
over,  and,  incidentally  thereto,  it  is  alleged 
that  the  relator  Is  the  person  entitled  to  ad- 
minister the  duties  of  the  office,  because  of 
his  said  election. 

There  is  no  controversy  in  the  record  that 
the  relator  was  elected  in  the  manner  above- 
stated,  and  that,  if  be  was  eligible  to  the 
office,  the  defendant  is  a  usurper,  and  should 
be  restrained  from  further  Interference. 

The  case  turns  upon  the  constitutionality 
of  the  act  above  referred  to.  This  act  pur- 
ports to  amend  section  8  of  the  general 
school  law,  which  Is  chapter  23,  p.  41,  of  the 
Acts  of  1873. 

Section  8,  as  it  appears  in  the  original  act, 
reads  as  follows: 

"Sec.  8.  Be  it  further  enacted,  there  shall 
be  a  county  superintendent  for  each  county, 
who  shall  be  elected  by  the  county  court  at 
its  April  or  July  term,  1873,  and  after  1874 
he  shall  be  elected  biennially  in  January, 
and  no  member  of  the  county  court  shall  l>e 
eligible  to  said  office.  Be  shall  be  a  person 
of  literary  and  scientific  attainments,  and, 
when  practicable,  of  skill  and  experience 
in  the  art  of  teaching,  shall  hold  bis  office 
for  two  years,  and  shall  receive  such  pay 
for  his  services  as  may  be  allowed  him  by 
the  county  court,  to  be  paid  upon  the  order 
of  the  chairman  or  Judge  of  the  county  court 
by  the  county  trustee.  He  shall  be  subject 
to  removal  from  office  for  misbehavior  or 
inefficiency  at  any  time,  by  the  county  court: 
Provided,  that  the  causes  for  such  removal 
shall  be  communicated  to  him  in  writing." 

We  have  written  in  italics  the  part  of  tliis 
section  which  was  amended  by  chapter  54  of 
the  Acts  of  1895.  In  this  act  the  language 
above  italicized  is  stricken  out  and  the  fol- 
lowing substituted: 

"Said  county  superintendent  shall  be  a 
person  of  literary  and  scientific  attainments, 
and  of  skill  in  the  theory  and  practice  of 
teaching:  Provided,  that  preceding  each  bi- 
ennial election,  or  any  election  to  fill  a  va- 
cancy for  county  superintendent  of  schools, 
each  applicant  shall  file  with  the  chairman 
of  the  county  court  a  certificate  of  qualifica- 
tion given  by  the  State  Board  of  Education: 
Provided,  that  on  the  first  Monday  in  Octo- 
ber preceding  each  biennial  election  for  coun- 
ty superintendent  of  schools,  each  applicant 
for  said  office  shall  undergo  a  public  exami- 
nation at  the  county  seat  of  the  county  in 
which  he  or  she  is  an  applicant,  by  and  be- 
fore a  commission  of  three  residents  of  the 
county,  said  commission  to  be  previously  ap- 
pointed by  the  chairman  of  the  county  court. 
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and  to  be  dtlzena  who,  by  education  and 
experience,  are  most  eminently  qualified  to 
bold  said  examination,  the  same  to  be  held 
under  sndi  rules  and  regulations  as  may  be 
prescribed  by  the  State  Board  of  Education: 
Provided,  that  if  qualified  as  attested  by  said 
examination,  said  applicant  shall  receive  a 
certificate  of  qualification  by  the  State  Board 
of  Education." 

It  Is  Insisted  In  behalf  of  relator  that  this 
amendment  devolves  legislative  power  upon 
the  State  Board  of  Education,  because  It  is 
a  legislative  function  to  prescribe  the  quali- 
fications of  public  officers.  It  is  argued  that 
the  language  of  the  Legislature  in  stating  the 
qualifications  required,  that  he  "shall  be  a 
person  of  literary  and  sdentific  attainments, 
and  of  skill  in  the  theory  and  practice  of 
teaching,"  is  so  general  as  to  leave  It  prac- 
tically within  the  power  of  the  State  Board 
to  declare  the  qualifications  necessary  for 
the  ofiSce,  since  they  can  exact  a  very  high 
grade  of  attainments,  or  may  be  content 
with  a  very  low  grade,  and  they  may  Indi- 
cate the  different  subjects  upon  which  pro- 
ficiency may  be  required  within  the  wide 
range  covered  by  the  words  "literary  and 
Kdentlfic  attainments." 

There  is  plausibility  In  the  objection,  but 
no  real  force.  The  act  of  1873,  which  is 
amended,  laid  down.  In  section  31,  tlie  sub- 
jects to  be  taught  in  the  public  schools.  It 
was  with  reference  to  these,  of  course,  that 
the  provisions  of  section  8  were  enacted.  It 
Is  noted  that  section  8,  as  originally  written, 
prescribed.  In  substance,  the  same  general 
qualifications.  They  meant,  of  course,  a  rea- 
sonable degree  of  attainment  In  literature 
and  science.  In  reject  of  the  subjects  that 
were  to  be  taught,  to  the  ead  that  the  county 
superintendents  might  be  able  to  exercise 
proper  Judgment  lu  the  selection  of  teachers 
and  in  the  oversight  of  their  work.  Before 
section  8  was  amended,  the  duty  was  devolv- 
ed upon  the  county  court  of  Judging  the 
quaUflcations  of.  the  county  superintendent 
to  be  elected.  Under  the  amendment  means 
were  provided,  through  boards  composed  of 
skUled  persons,  of  ascertaining  whether  a 
candidate  could  come  within  the  description, 
or  list  of  qualifications.  Indicated  by  the  act. 
There  was  In  this  no  delegation  of  legislative 
power,  but  simply  the  provision  of  adminis- 
trative agencies  for  the  purpose  of  aiding  in 
the  execution  of  the  purpose  of  the  Legisla- 
ture. The  Legislature  Itself  prescribed  the 
necessary  qualifications,  and  the  boards  cre- 
ated and  referred  to  simply  determined 
whether  given  persons  came  within  those  re- 
quirements, or  were  possessed  of  those  quali- 
fications. It  was  impracticable  for  the  Leg- 
islature Itself  to  lay  down,  with  precision,  the 
d^ree  of  eflSciency  In  literature  and  science 
that  the  county  superintendents  i^ould  pos- 
sess. In  the  nature  of  things,  this  must  be 
left  somewhat  indeterminate,  and  it  was 
highly  proper  that  the  ascertainment  of  the 
exact  degree  of  learning  necessary  to  carry 


carry  out  the  purpose  of  the  act  should  be 
left  for  the  action  of  competent  boards.  See, 
on  the  general  principle,  the  following  au- 
thorities: Leeper  v.  State,  103  Tenn.  500, 
523,  526,  53  8.  W.  962,  48  L.  H.  A.  167;  Peo- 
ple ex  rel.  v.  Klpley,  171  lU.  4^  49  N.  E.  229, 
41  L.  B.  A.  775,  782,  783 ;  Ex  parte  Bassltt, 
90  Va.  679, 19  S.  B.  453;  People  v.  Dunn,  80 
Cal.  211,  22  Pac.  140,  13  Am.  St  Rep.  118; 
Pueblo  County  Com'rs  v.  Smith,  22  CJolo.  634, 
45  Pac.  357,  33  L.  R.  A.  465 ;  Blue  v.  Beach, 
155  Ind.  121,  56  N.  E.  64,  50  L.  R.  A.  04,  69, 
70,  80  Am.  St  Rep.  195 ;  ScfaoUe  v.  State,  90 
Md.  729,  46  Atl.  326,  50  L.  B.  A.  411,  414; 
State  V.  Thompson,  160  Mo.  333.  60  S.  W. 
1077,  54  L.  R.  A.  950.  952-953,  83  Am.  St  Rep. 
468;  Hurst  v.  Warner,  102  Mich.  238,  26  L. 
R.  A.  484,  491,  47  Am.  St  Rep.  525;i  State 
of  Wisconsin  ex  rel.  v.  Stewart,  74  Wis.  620, 
43  N.  W.  947,  6  L.  R.  A.  394 ;  Comm.  v.  Sis- 
son,  189  Mass.  247,  75  N.  E.  619,  1  L.  R.  A. 
(N.  S.)  752-755,  109  Am.  St  Rep.  630.  And 
see  the  full  discussion  of  the  general  subject 
by  Cullen,  C.  J.,  In  Trustees  of  Saratoga 
iaprlngs  v.  Saratoga,  etc..  Gas  Co.,  191  N.  T. 
123,  83  N.  E.  693,  18  L.  B.  A.  (N.  S.)  713,  718, 
et  seq.  The  case  of  Wright  v.  Cunningham, 
115  Tenn.  445,  91  S.  W.  293,  cited  by  com- 
plainant's counsel,  is  not  at  all  in  confilct 
with  the  principle  we  have  invoked  as  the 
basis  of  the  present  decision. 

We  need  not  pursue  the  subject  We  are 
of  the  opinion  that  the  amendment  Is  clearly 
constitutional. 

It  is  Insisted  that  the  terms  of  the  amend- 
ment are  not  mandatory,  but  only  directory. 
We  think  this  is  a  mistaken  view.  It  was 
the  clear  purpose  of  the  Legislature  to  make 
eligible  for  election  only  such  persons  as 
could  comply  with  the  conditions  indicated. 
This  general  purpose  Is  emphasized  by  the 
provisions  of  the  original  section  giving  the 
county  court  power  to  remove  the  county  su- 
perintendent for  inefficiency. 

There  are  some  points  of  alleged  unconsti- 
tutionality insisted  upon  other  than  the  one 
above  referred  to,  but  we  do  not  think  they 
deserve  special  consideration  in  this  opinion. 
Suffice  it  to  say  that  we  have  examined  them, 
and  find  no  merit  in  them. 

It  is  Insisted  that  since  the  relator  was 
elected  by  the  county  court,  and  had  execut- 
ed bond,  and  bad  taken  the  oath,  he  should 
be  permitted  to  take  and  administer  the  of- 
fice, and  the  burden  of  establishing  his  in- 
eligibility should  be  cast  upon  the  defend- 
ant, and  be  presented  by  him  In  some  inde- 
pendent litigation.  Whatever  force  might 
be  In  this,  as  an  original  suggestion.  It  can- 
not be  considered  here,  because  the  relator 
himself  submitted  In  his  bill,  to  the  deter- 
mination of  the  court,  the  question  of  eligi- 
bility. 

It  is  insisted  that,  at  all  events,  the  de- 
fendant should  be  declared  a  usurper  be- 
cause, when  he  was  inducted  into  office,  iQ 
1907,  he  did  not  take  the  oath  to  support 
the  Constitution  of  the  United  States,  and 

»  60  N.  W.  440. 


Digitized  by 


Google 


M 


122  SOUTHWESTERN  REPOBTEB. 


(Tenn. 


of  the  state  of  Tennessee,  but  that  he  took 
only  the  oath  of  office.  We  do  not  think 
there  Is  any  sufficient  allegation  In  the  bill 
upon  this  subject  (Gibson's  Suits  In  Chan- 
cery, I  455),  and.  If  there  was.  It  does  not 
affirmatively  appear  that  he  did  not  take  the 
oath  referred  to,  and  for  these  reasons  the 
point  suggested  Is  not  well  taken  (State  t. 
Allen  [Tenn.  Ch.  App.]  67  S.  W.  189;  Staggs 
V.  State,  3  Humph.  372).  In  saying  this,  we 
are  not  to  be  understood  as  holding  that  the 
inadvertent  omission  to  take  the  oath  refer- 
'  red  to  would  result  In  a  deprivation  ipso 
facto  of  the  defendant's  official  character. 

On  the  grounds  stated,  we  are  of  the  opin- 
ion that  the  decree  of  the  chancellor,  in  favor 
of  the  defendant,  must  be  sustained. 


BROWN  T.  CRYSTAL  ICE  CO. 

(Supreme   Court   of   Tennessee.      Sept   Term, 
1009.) 

1.  Mandamus  (5  3*)— Cowellino  Inspection 

OF  COBFOSATE  BOOKS— EXISTENCE  OF  OTHEB 

Remedy. 

The  remedy  of  a  stockholder,  denied  permis- 
sion to  inspect  the  con>orate  books,  is  by  man- 
damus, though  a  mandatory  injunction  may  be 
made  effectual,  as  mandamas  is  a  more  direct 
remedy,  and  can  be  conditioned  by  such  restric- 
tions as  the  court  may  deem  necessary. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  fS  8,  9,  34 ;    Dec.  Dig.  {  3.*] 

2.  Mandamus  (J  3*)— Compeixikq  Inspection 
of  cobfobate  books— existence  of  olheb 
Remedy. 

The  remedy  by  mandatory  injunction  to 
compel  a  corporation  to  permit  a  stockholder  to 
inspect  the  corporate  books  is  not  concurrent 
with  the  remedy  by  mandamus,  notwithstanding 
the  act  of  1877  (Acts  1877,  p.  119,  c  97),  giving 
the  chancery  court  jurisdiction  of  all  cases  at 
law,  except  actions  for  unliquidated  damages  to 
peraonB,  property,  or  character,  as  the  remedy 
by  mandamus  is  in  the  nature  of  a  prero^tive 
n-iit,  to  be  granted  only  in  the  high  discretion  of 
the  court,  and  to  be  applied  to  those  cases  as  to 
which  no  other  remedy  exists. 

VEd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SJ  8,  9,  34;   Dec.  Dig.  {  3.*] 

3.  Mandamus  ({  146*)— Petition  in  Name  of 
State— Amen  dments. 

Where,  in  mandamus,  objection  is  made  on 
the  ground  that  the  name  of  the  state  is  not 
used,  the  court  may,  on  application,  allow  an 
amendment  inserting  the  name  of  the  state. 

[E!d.  Note. — For  other  cases,  see  Mandamas, 
Cent  Dig.  {  287 ;  Dec  Dig.  i  146. •] 

Appeal  from  Chancery  Court  Hamilton 
County;  T.  M.  McConnell,  Chancellor. 

Suit  by  Bowdre  Brown  against  the  Crystal 
Ice  Company.  There  was  a  decree  of  the 
Court  of  Civil  Appeals,  reversing  a  decree  of 
the  chancellor,  dismissing  the  bill,  and  re- 
manding the  cause  for  answer,  and  defend- 
ant brings  certiorari.  Judgment  of  the  chan- 
cellor, dismissing  the  bill,  affirmed,  and  the 
Judgment  of  the  Court  of  ClvU  Appeals  re- 
Tersed. 

See  113  8.  W.  360. 


R.  B.  Cooke,  for  plalntlfT.  Prltchard  & 
Sizer,  for  defendant 

PER  CURIAM.  The  bill  in  this  case  was 
filed  by  a  stockholder  of  the  defendant  cor- 
poration to  obtain  an  Inspection  of  the  books. 
After  alleging  his  character  of  stockholder, 
the  complainant  avers  the  president  assured 
him  that  the  dividend  for  the  current  year 
would  be  "eight  times  the  amount  of  the 
fixed  charges,"  while  in  fact  only  a  6  per 
cent  dividend  was'  declared;  that  being 
greatly  desirous  of  finding  the  cause  of  the 
disparity,  he  applied  to  the  officers  of  the 
corporation  for  leave  to  inspect  the  books; 
that  this  was  granted  him,  in  a  gingerly 
way,  but  when  he  took  from  his  pocket  a 
small  memorandum  book  and  attempted  to 
make  some  memoranda,  the  corporation 
books  were  taken  from  him,  and  he  was  not 
permitted  to  proceed  further.  The  bill  there- 
upon closed  with  the  following  prayer:  "Ijet 
a  mandatory  Injunction  be  served  on  the  de- 
fendant its  officers  and  agents,  requiring 
them  to  allow  complainant  to  examine  the 
books  of  said  company,  and  to  make  such 
notations  as  he  chooses  to  make  thereof.  Let 
the  defendant,  Its  officers  and  employes,  be 
enjoined  from  interfering  with  complainant 
in  his  examination  of  said  books,  and  on  the 
hearing  let  said  injunction  be  made  perpet- 
ual.   Grant  general  relief." 

The  defendant  demurred  to  the  bill  on  the 
ground  that  complainant's  remedy  for  the 
case  stated  therein  was  a  petition  for  man- 
damus, and  that  the  court  had  no  jurisdic- 
tion to  grant  the  injunctive  relief  sought 

The  demurrer  was  sustained  by  the  chan- 
cellor; but  on  appeal  to  the  Court  of  Civil 
Appeals,  the  decree  of  the  chancellor  was  re- 
versed, and  the  cause  remanded  for  answer 
and  further  proceedings.  The  case  was  then 
brought  to  this  court  by  certiorari. 

We  are  of  the  opinion  that  the  Coart  of 
Civil  Appeals  was  in  error.  By  the  great 
weight  of  authority  the  relief  sought  must 
be  obtained  through  mandamus  proceedings. 
State  ex  rel.  v.  Williams,  110  Tenn.  649,  To 
S.  W.  948,  64  L.  R.  A.  418;  Clark  on  Corpo- 
rations, I  135;  Clark  &  Marshall  on  Corpo- 
rations, pp.  1653-1655;  High  on  Extraordi- 
nary Legal  Remedies,  S  308;  Cook  on  Cor- 
porations, §§  513,  514;  Thompson  on  Corp.  g 
4431 ;  note  to  Weihenmayer  v.  Bitner,  45  L. 
B.  A.,  at  page  457,  and  cases  cited ;  26  Am. 
&  Eng.  Enc.  (2d   Ed.)  p.  965 ;  26  Cyc.  349. 

It  Is  Insisted  that  the  remedy  sought  in 
the  bill  Is  concurrent  with  the  remedy  by 
mandamus ;  that  since  the  act  of  1877  (Acts 
1877,  p.  119,  c  97),  giving  the  chancery  court 
Jurisdiction  of  all  cases  at  law,  except  ac- 
tions for  unliquidated  damages  to  persons, 
property,  or  character,  no  distinction  should 
be  made,  but  that  any  remedy  under  the  con- 
trol of  the  chancery  court  proper  to  effectu- 
ate the  purpose,  may  be  used;    and  that  a 
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mandatory  Injunction  1b  specially  adapted  to 
tbe  purpose.  We  do  not  think  that  this  sug- 
gestion Is  a  sound  one.  The  remedy  by  man- 
damus Is  a  ipecnllar  one,  and,  although  the 
court  of  chancery  has  been  given  concurrent 
Jurisdiction  with  the  court  of  law,  yet  the 
remedy  by  mandamus  has  remained  substan- 
tially the  same  in  both  courts  as  to  the  prac- 
tice and  the  class  of  cases  to  which  It  ap- 
plies. It  Is  true  that  In  a  court  of  law  the 
complaining  party  comes  In  by  petition,  while 
In  the  court  of  chancery  this  pleading  Is  call- 
ed a  bill,  yet  In  substance  and  In  language 
they  are  the  same.  Likewise,  In  tbe  court  of 
chancery,  as  well  as  at  law,  an  alternative 
writ  Issues  and  a  return  Is  made  as  at  law, 
and  the  subsequent  proceedings  are  about  the 
same.  Likewise,  In  Its  Inherent  nature,  this 
remedy  has  preserved,  in  the  court  of  chan- 
cery, the  same  marks  it  had  in  the  court  of 
law.  It  is  regarded  In  both  courts  as  In  the 
nature  of  a  prerogative  writ,  to  be  granted 
only  in  tlie  high  discretion  of  the  court,  and 
to  be  applied  only  to  those  cases  as  to  which 
no  otber  remedy  exists. 

We  have  In  this  state  quite  a  large  number 
of  cases  upon  the  subject,  showing  a  variety  of 
applications.  It  is  frequently  used  to  eftect- 
nate  the  Jurisdiction  of  this  court  over  In- 
ferior courts.  The  cases  upon  this  subject 
are:  State  t.  Cooper,  107  Tenn.  202,  64  S. 
W.  50 ;  State  v.  Sneed,  106  Tenn.  711,  68  8. 
W.  1070 ;  Vanvabry  v.  Staton,  88  Tenn.  334, 
12  8.  W.  786;  State  v.  BrockweU,  16  Lea, 
683;  Alexander  v.  State,  14  Lea,  88;  Ing  v. 
Davey,  2  Lea,  276;  Newman  v.  Justices  of 
Scott  County,  1  Helsk.  787 ;  State  v.  Hall,  6 
Baxt  3;  Whitfield  v.  Oreer,  8  Baxt  78;  Gal- 
loway T.  Flelng,  2  Tenn.  Gas.  615 ;  State  v. 
Elmore,  6  Cold.  528. 

Other  cases,  showing  together  quite  a  range 
of  subjects,  are:  State  ex  rel.  v.  Enloe,  121 
Tenn.  34T,  117  S.  W.  223:  Cantrell  T.  Gold- 
en, 120  Tenn.  204,  109  S.  W.  1154;  State 
ex  rel.  y.  Taylor,  119  Tenn.  229.  104  8. 
\V.  242;  State  v.  Thompson,  118  Tenn.  571. 
102  S.  W.  349,  20  I*  R.  A.  (N.  S.)  1; 
Marler  v.  Wear,  117  Tenn.  244,  96  S.  W.  447 ; 
State  v.  WlUett,  117  Tenn.  334,  97  S.  W.  299 ; 
State  V.  Alexander,  115  Tenn.  156,  90  S.  W. 
20;  State  v.  Board  of  Inspectors,  114  Tenn. 
516.  86  S.  W.  319;  State  v.  Williams,  110 
Tenn.  549,  75  S.  W.  948,  64  L.  E.  A.  418; 
State  V.  Justices  of  Wayne  County,  108  Tenn. 
259.  67  8.  W.  72;  State  v.  Hart,  106  Tenn. 
269,  61  S.  W.  780;  State  v.  Wilbur.  101  Tenn. 
211,  47  8.  W.  411 ;  Donaldson  v.  Walker,  101 
Tenn.  236,  47  8.  W.  417;  Harris  v.  State, 
96  Tenn.  496,  34  8.  W.  1017;  Williams  v. 
Dental  Examiners,  93  Tenn.  620,  27  S.  W. 
1019;  Whltesides  v.  Stuart,  91  Tenn.  710, 
20  8.  W.  245;  Insurance  Co.  v.  House,  89 
Tenn.  438,  14  8.  W.  927 ;  Iron  Companies  v. 
Pace.  89  Tenn.  707,  15  8.  W.  1077;  Bates 
V.  Taylor,  87  Tenn.  819,  11  8.  W.  266,  3  L. 
B.  A.  316 ;  Morgan  v.  Plckard,  86  Tenn.  208, 
9  8.  W.  690;  State  v.  Mayor,  etc.,  of  Nash- 
vlUe,  15  Lea,  697,  64  Am.  Rep.  427;    Robl- 


son  V.  Hawkins,  12  Lea,  450;  Meadows  v. 
Nesblt,  12  Lea,  486;  Hawkins  v.  Kercbeval, 
10  Lea,  535;  Tost  v.  Gaines,  10  Lea,  676; 
State  V.  Whitworth,  8  Lea,  694;  State  v. 
Puckett,  7  Lea,  709;  «tate  v.  Nashville, 
Chattanooga  A  St  L.  R.  Co.,  7  Lea,  15; 
State  V.  Marks,  6  Lea,  12;  Morley  v.  Pow- 
er, 6  Lea,  691 ;  State  v.  Miller,  1  Lea,  596 ; 
Beasley  v.  Ferrlss,  1 1/ea,  461 ;  Memphis  Ap- 
peal Publishing  Co.  v.  Pike,  9  Helsk.  697'; 
Puckett  V.  Hyde,  6  Helsk.  194;  Mobile  &  O. 
R.  Co.  T.  Wisdom,  6  Helsk.  125,  155,  157; 
Ralney  v.  Aydelette,  4  Helsk.  122;  Jones- 
boro,  Fall  Branch  &  Blair's  Gap  Turnpike 
Co.  V.  Brovni,  8  Baxt.  490,  35  Am.  Rep.  713 ; 
State  V.  Anderson  County,  8  Baxt  249; 
White's  Creek  Turnpike  Co.  v.  Marshall,  2 
Baxt  104,  121,  124;  City  of  Memphis  y. 
Bethel,  3  Tenn.  Cas.  205;  Loague,  Mayor, 
etc.,  V.  Coward,  8  Tenn.  Cas.  693 ;  State  v. 
City  of  Memphis,  2  Tenn.  Cas.  185 ;  Beck  v. 
Puckett  2  Tenn.  Cas.  490;  State  v.  Sinking 
Fund  Commissioners,  1  Tenn.  Cas.  490,  503; 
Winters  &  Cross  v.  Burford's  Heirs,  6  Cold. 
328;  Williams  v.  'Saunders,  5  Cold.  60,  80, 
81 ;  State  v.  Hall,  8  Gold.  255 ;  SafTrons  v. 
Erlcson,  3  Cold.  1 ;  Nelson  v.  Justices  of 
Carter  County,  1  Cold.  207 ;  Justices  of  Wil- 
liamson County  V.  Jefferson,  1  Cold.  420; 
Felts,  Sheriff,  etc.,  v.  Mayor,  etc.,  of  Mem- 
phis, 2  Head.  650 ;  Battle  v.  Rawlea,  2  Sneed, 
576 ;  Johnson  v.  Lucas  &  Galther,  11  Humph. 
300 ;  Hess  v.  Crawford,  8  Humph.  609 ;  Jus- 
tices of  Cannon  County  v.  Hoodenpyle,  7 
Humph.  145 ;  Caldwell  v.  Watson,  6  Humph. 
498;  Barnhart  v.  Nelsler,  6  Humph.  493; 
Lacy  v.  Anderson,  6  Humph.  495;  Gillespie 
V.  Wood  &  Douglass,  4  Humph.  437 ;  Thom- 
ason  V.  Justices,  etc.,  3  Humph.  233;  Cope- 
land  V.  Woods,  2  Humph.  330;  Dunlap  y. 
Smith,  4  Terg.  509 ;  Hardin  County  Court  v. 
Hardin,  Peck,  291 ;  Bradford  v.  Treasurer  of 
East  Tennessee,  Peck,  425;  King  v.  Hamp- 
ton, 3  Hayw.  59,  60;  Kennedy  v.  Woolfolk, 
1  Overt  453. 

In  none  of  these  cases  is  there  an  intima- 
tion of  any  similarity  between  this  remedy 
and  that  by  injunction,  or  that  they  are  at 
all  Interchangeable.  In  two  of  them  the  in- 
junction was  united  with  the  mandamus  to 
bold  matters  in  statu  quo  until  the  manda 
mus  could  be  made  operative.  Iron  Compa- 
nies y.  Pace,  supra,  and  Bates  v.  Taylor,  87 
Tenn.  819, 11  S.  W.  266,  3  L.  R.  A.  316.  And 
such  practice  Is  no  doubt  useful  and  proper 
in  some  cases.  It  Is  true  that  the  mandatory 
Injunction  might  be  made  effectual  in  secur- 
ing for  a  stockholder  an  examination  of  the 
books,  by  forbidding  the  officers  and  agents 
of  the  corporation  from  interfering  with  him 
in  such  examination;  but  the  mandamus  Is 
a  much  more  direct  remedy,  and  can  be  con- 
ditioned by  such  restrictions  as  the  court 
may  deem  necessary  or  proper  to  prevent  in- 
Jury  to  tbe  books  or  undue  inconvenience  to 
the  officers  and  agents  of  the  corporation  in 
the  discharge  of  their  duties  (State  ex  rel 
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V.  Williams,  supra),  and  we  deem  It  best  to 
adhera  to  the  recognized  practice. 

It  is  insisted  that  in  Hawkins  t.  Kerche- 
val,  78  Tenn.  535,  the  remedy  administered 
was  a  mandatory  Injunction.  This  Is  a  mis- 
taken view.  The  court  held  in  that  case  that 
the  relief  sought  under  the  original  bill  by 
injunction  could  not  be  granted.  The  relief 
that  was  granted  was  under  the  amended 
bill,  which  the  court  construed  to  be  an  ap- 
plication for  the  writ  of  mandamus. 

A  question  has  been  made  as  to  whether  it 
is  necessary  to  present  the  bill  in  the  name 
of  the  state.  It  was  so  held  in  Wbitesides  t. 
Stuart,  91  Tenn.  710,  20  S.  W.  2«.  This 
seems  the  more  logical  rule,  since  the  writ  is 
In  the  nature  of  a  prerogative  writ  (State  ex 
rel.  Weinberg  v.  Pacific  Brewing  &  Malting 
Co.,  21  Wash.  451,  58  Pac.  584,  47  L.  R.  A. 
208-212,  and  authorities  cited) ;  but  In  most 
of  our  cases,  prior  to  Whitesldes  t.  Stuart, 
the  name  of  the  state  was  not  used,  and  the 
same  is  true  of  some  of  the  subsequent  cases. 
No  doubt  the  court  would  lend  an  easy  ear 
to  an  application  for  amendment,  so  as  to  In- 
sert the  name  of  the  state  In  any  case  where 
objection  Is  made  on  that  ground. 

On  the  grounds  stated,  the  Judgment  of  the 
Court  of  OlTil  Appeals  must  be  reversed,  and 
the  Judgment  of  the  chancellor,  dismissing 
the  bill,  must  be  affirmed,  with  costs. 


J.  I.  CASE  THRESHING  IfACH.  CO.  T. 

WATSON  et  aLf 

(Supreme  Court  of  Tennessee.    Sept  Term, 

1909.) 

1.  Saxes  (S  479»)— Conditiowai-  Sales— Rem- 
edy or  Selueb — Sale  or  Pbopebtt— Fail- 
ure TO  Comply  with  Statutes— BFrEcr. 

The  duty  Imposed  on  a  conditional  seller 
by  Acts  1889,  p.  117,  c.  81,  |  1,  to  advertise  the 
property  for  sale  upon  regaining  possession  on 
the  buyer's  default,  is  absolute,  and  the  failure 
by  a  nonresident  seller  to  advertise  by  printed 
handbills  invalidates  a  sale,  and  in  effect  re- 
scinds the  contract,  so  that  the  seller  cannot  re- 
cover the  price,  especially  in  view  of  section  4, 
authorizing  recovery  by  the  purchaser  from  the 
seller  of  the  part  of  the  consideration  paid,  if 
the  seller  fails  to  advertise  the  sale  as  pro- 
vided. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  1435;    Dec.  Dig.  §  479.»] 

2.  Sales  (§  479*)— Conditional  Sales— Rem- 
edy OF  Seller— Sale  of  Property- Man- 
NBB  OF  Sale— Sale  by  Nonresident  Seller. 

Acts  1889.  p.  117,  c.  81,  f  1,  provides  that  a 
conditional  seller,  upon  regaining  possession  of 
the  property  on  the  buyer's  default,  shall,  with- 
in 10  days  thereafter,  advertise  it  for  sale  by 
printed  handbills,  or  written  or  printed  notices 
posted  on  the  door  of  the  courthouse  in  the 
county  in  which  the  seller  resides,  and  also  at 
two  public  places  in  the  civil  district  in  which 
the  purchaser  resides.  Held,  that  the  statute 
provides  two  methods  of  giving  notice  of  sale — 
one  by  printed  handbills,  applicable  where  the 
seller  resides  in  another  state  or  in  another 
county  than  the  buyer,  and  the  other  by  posting 
notice  on  the  courthouse  door,  etc.,  applicable 
where  the  parties  live  in  the  same  county  in  the 


state;  and  a  nonresident  seller  cannot  give  no- 
tice of  a  sale  in  the  buyer's  county  in  this  state 
by  posting  notices,  but  must  give  notice  by  print- 
ed handbills. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1435 ;   Dec.  Dig.  {  479.*] 

Appeal  from  Chancery  Court,  Monroe 
County;  T.  M.  McConnell,  Chancellor. 

BUI  by  the  J.  I.  Case  Threshing  Machine 
Company  against  Pryer  Lb  Watson,  adminis- 
trator, and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
bill  dismissed. 

McCroskey  &  Pease,  for  appellants.  Young 
&  Toung,  for  appellee. 

BEARD,  C  J.  The  bill  In  this  cause  was 
filed  to  recorer  a  balance  alleged  to  be  due 
on  notes-  executed  by  one  William  Donahoo 
to  the  complainant  company  as  the  purchase 
price  of  machinery  contracted  and  delivered 
by  the  complainant  to  him.  To  secure  the 
payment  of  these  notes  the  title  to  the  ma- 
chinery was  retained  by  the  vendor.  The 
purchaser  having  died,  the  defendant  P.  L. 
Watson  was  appointed  administrator  of  his 
estate.  Upon  the  ground  that  his  Intestate, 
for  Just  reasons,  had  abandoned  the  con- 
tract, he  declined  to  recognize  these  notes  as 
claims  against  the  estate.  Thereupon  the 
complainant  took  possession  of  the  machinery 
and  made  sale  of  the  same.  Falling  to  real- 
ize the  full  amount  of  the  purchase-money 
notes  at  this  sale,  which,  it  is  alleged,  was 
made  "under  and  in  accordance  with  the 
act  of  the  state  of  Tennessee  of  the  year 
1890,  chapter  81,  regulating  conditional  sales 
of  personalty,"  this  suit  was  instituted  for 
the  purpose  stated  above. 

A  number  of  defenses  were  set  up  in  the 
answer  of  the  administrator,  among  them 
being  a  denial  that  complainant  had  com- 
plied with  the  statute  in  question. 

On  this  point  the  record  shows  that,  im- 
mediately after  taking  possession  of  the 
property,  it  was  advertised  by  the  complain- 
ant for  sale  by  printed  posters  that  were  put 
up  in  the  civil  district  within  which  Dona- 
hoo lived  and  died,  and  where,  also,  his  ad- 
ministrator lived;  one  of  them  being  placed 
on  the  courthouse  door  in  the  town  of  Madi- 
sonvllle,  located  within  that  civil  district, 
and  others  in  public  places  in  other  parts  of 
Monroe  county,  where  the  machinery  was. 
It  is  Insisted  that  in  this  there  was  a  failure 
to  comply  with  the  requirement  of  the  stat- 
ute referred  to. 

Upon  regaining  possession  of  property  by  a 
vendor  in  a  conditional  sale,  because  of  the 
failure  of  the  vendee  to  pay  the  full  pur- 
chase money,  as  provided  in  the  contract  of 
sale,  "the  statutory  duty  of  within  10  days 
thereafter  advertising  the  same  for  sale  In 
the  manner  prescribed  by  the  act  Is  Impera- 
tive, and  a  failure  to  discharge  this  duty  in 
any  important  particular  makes  the  vendor 
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80  reclaiming  liable  to  the  original  purchaser 
for  the  part  of  the  consideration  theretofore 
paid."  Whltelaw  Furniture  Co.  t.  Boon,  1Q2 
Tenn.  719,  52  S.  W.  155.  It  Is  true  that  no 
part  of  the  purchase  money  In  the  case  at 
bar  was  paid,  and  the  particular  question 
presented  In  this  case  just  cited  does  not 
arise  here ;  but  the  principle  there  announc- 
«d  Is  equally  controlling. 

The  Insistence  of  the  defendant  on  the 
point  at  issue  Is  that  no  "notice  of  this  sale 
-was  posted  on  the  door  of  the  courthouse  of 
the  county"  where  the  "seller"  resided,  and 
that,  this  being  so,  the  sale  was  ineffectual 
to  place  any  liability  upon  the  estate  of 
Donahoo,  the  deceased. 

The  conditional  vendor  In  the  present  case 
is  a  corporation,  with  Its  situs  at  Racine, 
Wis.  To  bare  posted  notice  of  this  sale  on 
the  courthouse  door  at  that  point  would  have 
been  an  Idle  ceremony.  We  are  confident 
that  the  Legislature  never  contemplated  that 
where  a  nonresident  vendor  made  a  condi- 
tional sale  of  personalty  to  a  conditional  ven- 
dee In  this  state,  and  then  reclaimed  the 
property  because  of  the  failure  of  the  latter 
to  comply  with  the  terms  of  the  purchase, 
in  order  to  make  a  perfect  sale  under  the 
act  of  1889,  notice  of  the  same  should  be 
posted  at  the  courthouse  of  the  vendor.  Such 
a  requirement  would  be  absurd.  The  provi- 
sion as  to  the  duty  of  the  reclaiming  vendor 
Is  found  In  section  1  of  this  act,  which  is  In 
words  as  follows: 

'^That,  hereafter,  when  any  personal  prop- 
erty Is  sold  upon  condition  that  the  title  re- 
main In  the  seller  until  that  part  of  the 
consideration  remaining  unpaid  Is  paid,  It 
shall  be  the  duty  of  said  seller,  having  re- 
gained possession  of  said  property,  because 
-of  the  consideration  remaining  unpaid  at 
maturity,  to,  within  ten  days  after  regain- 
ing said  possession,  advertise  said  property 
for  sale,  for  cash  to  the  highest  bidder,  by 
printed  handbills,  or  written  or  printed  no- 
tices, posted  on  the  door  of  the  courthouse 
of  the  county  of  which  said  seller  resides; 
and  also  at  two  public  places  in  the  civil  dis- 
trict in  which  said  original  purchaser  resides 
(said  notice  to  be  posted  at  least  ten  days  be- 
fore the  day  of  sale,  and  to  contain  a  de- 
scription of  the  property  to  be  sold  and  time 
and  place  of  said  sale),  unless  the  debt  Is 
satisfied  before  the  day  of  sale,  then  it  shall 
be  the  duty  of  said  original  seller,  or  his 
agent,  at  the  time  and  place,  as  stated  In 
said  notices,  to  offer  for  sale  said  property, 
as  provided  above.    •    •    »•• 

This  statute,  though  inartificially  drawn, 
provides  for  two  modes  of  giving  notice  by  a 
reclaiming  vendor,  one  by  "printed  hand- 
bills" and  the  other  by  posted  notices,  and 
we  are  satisfied  contemplates  two  distinctly 
dUTerent  cases,  one  that  of  a  nonresident 
seller  with  a  purchaser  residing  in  this  state, 
or  a  seller  resident  In  a  county  in  this  state 
-other  than  that  in  which  the  purchaser  re- 


sides, and  the  other  where  the  conditional 
vendor  lives  In  the  same  county  In  this  state 
with  the  conditional  vendee.  In  the  first  of 
these  cases,  as  has  been  Indicated  above,  the 
posting  of  a  notice  at  the  courthouse  door 
of  the  county  of  the  vendor,  residing  In  an- 
other state,  or.  In  a  county  in  this  state  other 
than  that  of  the  residence  of  the  conditional 
vendee,  would  be  Idle  and  of  no  effect,  so 
far  as  giving  notice  of  the  sale-was  concern- 
ed. To  meet  such  case  It  therefore  provides 
that  notice  of  the  sale  may  be  given  by 
"printed  handbills."  It  is  a  matter  of  com- 
mon knowledge  what  these  are  and  the  pur- 
pose they  are  to  serve  in  the  matter  of  a 
public  sale.  They  are  printed  notices  of  such 
a  sale,  giving  the  time,  place,  and  terms 
thereof,  with  a  description  of  the  property 
to  be  sold,  distributed  by  hand,  and  it  was 
the  evident  purpose  of  the  Legislature  that 
this  should  be  done  with  reasonable  diligence 
and  good  faith  among  persons  living  In  the 
neighborhood  where  the  property  is  and  the 
sale  is  to  take  place.  When  this  Is  done,  all 
opportunity  for  unfair  dealing,  as  regards 
the  purchaser,  and  unjust  advantage  of  him, 
is  avoided. 

The  other  class  embraces  the  case  of  the 
conditional  vendor  who  lives  In  the  same 
county  In  this  state  with  the  conditional  ven- 
dee, and  the  former  (Oiooses  to  make  his  sale 
In  that  county.  In  such  a  case  the*  statute 
provides  for  the  posting  at  the  courthouse 
of  the  county,  and  also  two  public  places  In 
the  civil  district  In  which  the  purchaser  lives. 
This  method  secures,  not  only  notice  to  the 
vendee  of  the  sale  which  was  to  take  place, 
but  gives  publicity  to  his  neighbors,  so  as 
to  insure  the  utmost  fairness  In  the  sale  ad- 
vertised. 

This  section  bears  this  construction,  and 
it  is  only  by  adopting  It  that  the  Legislature 
can  be  relieved  of  the  charge  of  having  re- 
quired of  the  nonresident  vendor,  as  in  the 
present  case,  a  foolish  and  unnecessary  act. 
In  either  case,  we  are  satisfied  that  the  non- 
compliance upon  the  part  of  the  reclaiming 
vendor,  in  any  respect,  with  the  require- 
ments of  the  statute  would  be  ineffectual  to 
convey  the  property  sold,  and  equally  Inef- 
fectual to  place  any  other  or  further  burden 
upon  the   conditional   vendee. 

In  the  present  case  the  provision  of  the 
statute,  for  the  benefit  of  the  class  to  which 
the  complainant  belongs,  was  not  availed  of ; 
but  It  saw  proper  to  make  advertisement 
under  the  other  provision,  with  the  result 
that,  as  a  matter  of  law,  no  valid  sale  was 
made.  In  legal  effect  It  was,  as  section  4 
of  the  act  has  been  construed,  a  rescission 
of  the  contract  This  being  so,  the  com- 
plainant was  not  entitled  to  maintain  the 
present  bill  as  against  the  administrator  of 
the  delinquent  vendee. 

It  follows  that  the  decree  of  the  chancellor, 
in  so  far  as  It  grants  relief  to  the  complain- 
ant. Is  reversed,  and  the  bUl  Is  dismissed. 
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122  SOUTHWESTERN  BBPORTBB. 


(Ark. 


McDONAIiD  et  al.  t.  RANKIN. 
(Supreme  Court  of  Arkansas.    June  28,  1900.) 

I.   IlfPBOTKMERTB      ({     4*)— SET-OTF    'AOAIRSI 

Rents— Reco  vebt. 

At  common  (aw,  the  true  owner  of  land  had 
a  right  to  the  land,  and  the  ri^ht  to  enter  on 
it  when  the  possession  was  withheld,  and  to 
own  the  improvements  placed  thereon  by  any 
one,  incladinft  a  bona  fide  possessor,  bat  equity 
adopted  the  doctrine  requiring  the  value  of  the 
permanent  improvements  placed  by  a  bona  fide 
possessor  to  be  ofFset  against  the  rents  and  prof- 
Its,  whenever  the  true  owner  applied  to  equity 
for  an  accounting  by  the  possessor  of  the  rents 
and  profits. 

[Ed.  Note. — For  other  cases,  see  Improvements, 
Cent.  Dig.  {{  4,  8 ;   Dec.  Dig.  S  4.*J 


2.  Imfbotemxnts 
"possessob  in 


I  4*)  —  COICPBNSATION  — 

}00D  Faith, 


Under  the  betterment  act  (Kirby's  Dig.  fS 
2754-2757),  providing  that  any  person,  believ- 
ing himself  to  be  the  owner  at  law  or  in  equity 
under  color  of  title,  shall  be  entitled  to  compen- 
sation for  improvements  placed  on  the  land,  in 
order  to  recover  for  the  Improvements  placed  on 
the  land  of  another,  one  must  occupy  the  land 
in  good  faith  under  color  of  title,  and  in  ignor- 
ance of  his  title  being  questioned  by  another 
claiming  a  better  title,  and  though  he  knows  the 
facts  which  prove  the  invalidity  of  his  title,  yet, 
if  through  mistake  of  law  he  believes  his  title 
good,  he  ia  a  "possessor  in  good  faith"  within 
the  act 

[Ed.  Note.— For  other  cases,  see  Improvements, 
Cent.  Dig.  {  7 ;   Dec.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  824r-825.] 

8.  Ills  Pendens  (J  24*)— Pubohasebs  Pend- 
ing Suit— Title  Acquibed. 

The  doctrine  of  lis  i>endens  applies  to  pur- 
chasers or  others  acquiring  title  from  a  party 
to  a  pending  action,  and  generally  does  not 
apply  to  strangers  to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  I  ^;   Dec.  Dig.  {  24.*] 

4.  Judicial  Sales  (8  53*)- Void  Decbeb— Ti- 
■  TLB  or  Pdrchaseb. 

A  sale  under  a  void  decree  confers  no  title, 
and  the  purchaser,  though  a  stranger  to  the  suit, 
is  not  an  innocent  purcliaser  so  as  to  acquire 
title. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent.  Dig.  {  105;    Dec.  Dig.  S  63.»] 

5.  Judicial  Sales  (§    n.^*)— Void  Decbeb  — 
Right  of  Pubchaseb— Improvements. 

The  rule  that  a  purchaser  at  a  void  ju- 
dicial sale  is  not  an  innocent  purchaser  so  as 
to  acquire  title  applies  only  to  the  titie  itself, 
and  does  not  apply  to  the  rights,  given  to  a 
party  by  the  betterment  act  (Kirby's  Dig.  §§ 
275^2757),  to  compensation  for  improvements 
placed  on  land  of  another,  and  a  purchaser  ob- 
taining the  title  in  good  faith,  and  holding  pos- 
ses.sion,  without  actual  notice  that  his  title  is 
assailed  by  one  claiming  a  better  title,  is  en- 
titled to  compensation  for  the  improvements. 

[Ed.  Note.— For  other  cases,  see  .Tudicial  Sales, 
Cent.  Dig.  S  110;   Dec.  Dig.  {  55.»] 

C.  Lis  Pendens  (5  26*)— Compensation  for 
Improvements  Pending  Action. 

The  provisions  of  the  betterment  act  (Kir- 
by's Dig.  §§  2754-2757),  granting  to  a  bona  fide 
possessor  of  the  land  of  another  a  recovery  for 
thn  value  of  the  improvements  made  thereon  by 
him,  are  based  on  public  policy,  and  the  doc- 
trine of  lis  pendens  cannot  be  applied  to  Em  oc- 


cupying claimant  of  land  who  otherwise  would 
be  entitled  to  the  benefits  of  the  act. 

[Bd.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  I  60;   Dec.  Dig.  f  2f;.*] 

7.  Judicial  Sales  (8  55*)— Void  Sale- Com- 
pensation fob  Ixfbovements. 

A  purchaser  at  a  sale  under  a  Judicial  de- 
cree, void  because  entered  by  consent  in  a  cause 
in  which  an  infant  was  a  party,  entered  into 
possession  under  color  of  title,  which  was  first 
adjudged  valid,  and  he  believed  in  the  stren^^th 
of  his  title,  and  he  and  hia  grantees  under  him 
had  no  knowledge  of  any  one  asserting  a  better 
title.  The  purchaser  and  his  grantees  made 
improvements  on  the  land  in  good  faith.  Held, 
that  he  and  his  grantees  occupied  the  land  un- 
der color  of  title  and  in  good  faith,  and  were 
entitled  to  compensation  for  the  improvementa 
under  the  betterment  act  (Kirby's  Dig.  81  2754— 
2757). 

FEd.  Note^— For  other  cases,  see  Judicial  Sales, 
Dec  Dig.  8  65.*] 

8.  Improvements  (8  4*)  —  Coufenbation  — 
Profits. 

The  betterment  act  (Kirby's  Dig.  88  2754- 
2757),  providing  that  the  owner  shall  be  al- 
lowed the  rents  of  the  land  that  shall  have  ac- 
crued within  three  years  next  before  the  com- 
mencement of  the  suit  therefor,  deprives  the 
true  owner  of  all  the  mesne  profits  that  accrued 
prior  to  that  time,  but  it  gives  to  him  the  rents 
on  the  land  in  the  exact  condition  in  which  they 
are  for  the  period  subsequent  to  the  three  years 
next  before  the  commencement  of  the  suit,  the 
measure  of  rents  recoverable  being  the  fair 
rental  value  of  the  land  in  its  improved  con- 
dition during  the  period  named  in  the  act.  which 
means  the  net  rents  resulting  from  deducting 
from  the  gross  rental  value  the  amounta  ex- 
pended for  necessary  repairs,  and  such  other  nec- 
essary expenses  as  under  the  custom  of  the 
country  have  been  paid  for  salary  of  an  over- 
seer in  the  management  and  collection  of  the 
rents. 

[Ed.  Note. — For  other  cases,  see  Improvementa, 
Cent.  Dig.  8  22;    Dec.  Dig.  8  4.*] 

9.  Improvements  (8  4*)  —  Compensation  — 
Profits. 

Where  occupants  of  the  lands  of  another 
were  entitled  to  the  value  of  the  improvements 
placed  thereon  by  their  predecessor  in  posses- 
sion and  the  predecessor  would  be  chargeable 
with  rents  for  certain  years,  the  occupants 
should  be  charged  with  such  rents,  though  they 
were  actually  received  by  the  predecessor,  who 
had  since  died,  and  whose  estate  was  not  brought 
into  the  restitution  suit  brought  by  the  true 
owner;  and  where  the  value  of  the  improve- 
ments exceeded  the  amount  of  the  rents  for 
those  years,  thev  should  be  charged  with  the 
entire  rents  of  those  years. 

[Ed.  Note.— For  other  cases,  see  Improvements, 
Cent  Dig.  8  22 ;    Dec.  Dig.  8  4.*] 

10.  Improvements  (§  4*) — Rents. 

Though  rents  that  accrued  prior  to  the  three 
years  before  the  true  owner  sued  for  posses- 
sion of  the  land  and  the  rents  from  the  occupants 
claiming  under  a  void  judicial  sale  are  not  re- 
coverable under  the  betterment  act  (Kirby's  Dig. 
§§  2754-27  ri7),  yet,  on  equitable  principles,  such 
rents  should  be  set  off  without  restriction  against 
the  claim  of  the  occupants  for  reimbursement 
of  the  purchase  money  received  by  the  true 
owner. 

[Ed.  Note. — For  other  cases,  see  Improvements, 
Cent  Dig.  8  22 ;   Dec  Dig.  8  4.*] 

11.  Judicial  Sales  (8  55*)  — Void  Sale  — 
Right  of  Purchaser — Profits — Insubancb 
Monet. 

An  occupant  of  land  under  a  void  Judicial 
sale,  who  is  liable  under  the  betterment  act  (Kir- 
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hfi  Dig.  if  2754-2757),  to  account  to  the  trne 
owner  for  the  rents  of  the  land,  ii  not  liable 
for  inmrance  money  received  on  a  policy  in- 
niring  a  house  destroyed  by  fire  and  rebuilt 
by  the  occupant,  for  the  insurance  money  did 
not  arise  from  the  property,  but  was  payable  to 
the  occupant  by  reason  oi  a  personal  contract 
with  insurer. 

[EH.  Note.— For  other  cases,  see  Judicial  Sales, 
Dec  Dig.  S  55.*] 

12.  Jttoicial  Sales  (5  55*>  —  Void  Sale  — 
Rights  or  Puxceaseb— Rkcotebt  of  Rents 

— INTKBBST. 

An  owner  of  land,  entitled  to  recover  rents 
nnder  the  betterment  act  (Kirby's  Dig.  !§  2754- 
2757)  from  occupants  under  a  void  judicial  sale, 
is  entitled  to  interest  on  all  rents  from  the  time 
tbey  were  received  by  the  occupants  and  those 
under  whom  they  claimed. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent.  Dig.  i  96;  Dec.  Dig.  S  55.*] 

13.  JnDiciAi,  Sales  (|  65*)  — Void  Sale  — 
Rights  or  Pttrchasier— Taxes. 

Occupants  of  land  under  a  void  judicial 
sale  are  entitled  to  recover  all  taxes  paid  on 
the  land  and  the  interest  on  the  taxes  paid  by 
them,  and  those  under  whom  they  hold  the  land, 
from  the  time  such  taxes  were  paid. 

TEM.  Note.— For  other  cases,  see  Judicial  Sales, 
Dec.  Dig.  i  55.*] 

14.  Judicial  Sales  (I  55*)  —  Void  Sale  — 

COUFENSATION    FOB    IMFBOVEMENTB— VALTTE. 

The  value  of  improvements,  placed  on  the 
land  of  another  by  a  bona  fide  occupant  there- 
of onder  a  void  judicial  sale,  is  determined  as 
of  the  time  of  the  recovery  by  the  true  owner; 
that  being  the  time  the  improvements  are  turn- 
ed over  to,  and  go  into  the  usable  possession  of, 
the  true  owner. 

lEd.  Note.— For  other  cases,  8e«  Judicial  Sales, 
Dec.  Dig.  I  55.»] 

13.  JcDiciAL  Sales  (I  55»)  — Void  Sam— 
Compensation  fob  Impbovements— Value. 
The  value  of  improvements,  placed  on  land 
by  a  bona  fide  occupant  under  a  void  judicial 
tale,  is  based  on  the  enhanced  value  which  the 
improvements  at  the  time  of  the  recovery  by 
the  true  owner  impart  to  the  land;  but  the  en- 
hanced value  of  the  land  should  arise  solely  by 
reason  of  the  improvements  themselves,  and 
shonld  be  determined  only  by  the  ordinair  con- 
siderations that  apply  to  lands  similarly  sit- 
uated, and  the  condition  of  the  improvements  at 
the  time  of  the  recovery,  the  difference  in  the 
value  of  the  land  without  the  improvements  and 
the  value  of  the  land  with  the  improvements  in 
their  then  condition,  should  be  considered  to- 
K<'tber  with  the  reasonable  cost  in  making  the 
improvements  and  their  deterioration,  but  the 
value  should  not  exceed  the  cost  of  making  the 
improTcmcnts  or  replacing  them  at  the  time  of 
the  recovery,  and  in  the  condition  in  which  tbey 
are  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Dec.  IMg.  i  55.*] 

la  Judicial  Sales  (8  55*)- Void  Sale- 
RiCHT  TO  Immediate  Possession— Payment 
or  Value  of  Improvements. 

Under  the  betterment  act  (Kirby's  Dig.  { 
2755),  providing  that  no  writ  shall  issue  for  the 
possession  of  land  in  favor  of  the  successful 
party  until  payment  has  been  made  to  the  oc- 
copant  of  the  amount  due  him  for  the  improve- 
ments and  the  taxes  paid,  an  owner,  entitled  to 
the  possession  of  land  in  the  occupancy  of  one 
claiming  in  good  faith  under  a  void  judicial 
<ale.  is  not  entitled  to  the  possession  of  the  land 
until  an  accounting  of  the  rents  and  profits  and 
the  value  of  the  improvements  and  the  taxes 


paid  has  been  had  and  a  final  determination 
made. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Dec.  Dig.  5  "S5.*] 

17.  Appeal  and  Ebbob  (§  80*)— Obdebs  Ap- 
feai.able. 

An  order,  in  proceedings  by  the  true  own- 
er to  recover  the  possession  of  land  and  the 
rents  thereof,  brought  against  an  occupant  hold- 
ing in  good  faith  under  a  void  judicial  sale, 
which  directs  an  accounting  of  the  rents  and 
profits,  the  value  of  the  improvements  by  the 
occupant,  and  the  taxes  paid,  and  that  the  true 
owner  shall  not  liave  the  possession  until  the  ac- 
counting has  been  bad  and  a  final  determination 
made,  is  not  a  final  order,  and  is  not  appealable. 
[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4M;  Dec.  Dig.  {  80.*] 

Battle  an4  Hart,  JJ.,  dissenting  in  part 
On  Rehearing. 

18.  Appeai.  and  Bbbob  (J  1176*)  — Disposi- 
tion or  Case  on  Appeal— Remand. 

Where  a  decree  of  the  trial  court  involv- 
ing title  to  land  is  reversed,  the  Supreme  Court 
must  remand  the  case  to  the  trial  court  with 
directions  to  enter  a  decree  in  accordance  with 
the  order  and  opinion  of  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4588 ;   Dec.  Dig.  t  1176.*] 

Appeal  from  Woodruff  Chancery  Court, 
Northern  District;  Josepbus  O.  Marshall,  Spe- 
cial Chancellor. 

Suit  by  SalUe  Spott  Rankin  against  Cora 
McDonald  and  others  to  recover  lands  iu 
the  possession  of  defendants  under  a  void 
judicial  sale,  and  the  rents  and  profits 
thereof.  From  the  decree  both  parties  ap- 
peal. Modified  and  affirmed  In  part,  and  re- 
versed and  remanded  in  part. 

This  cause  has  been  before  this  court 
several  times,  and  the  various  questions  in- 
volved in  and  decided  upon  former  appeals 
will  be  found  In  the  following  opinions: 
Rankin  v.  Schofleld,  70  Ark.  83,  06  S.  W. 
197;  Rankin  v.  Schofleld,  71  Ark.  1C8,  66  S. 
W.  197,  70  S.  W.  306,  100  Am.  St.  Rep.  69; 
Rankin  v.  Schofleld,  81  Ark.  440,  98  S.  W. 
674;  Rankin  v.  Fletcher,  84  Ark.  150,  101 
S.  W.  933;  Schofleld  v.  Rankin,  80  Ark.  86, 
109  S.  W.  1161.  The  questions  which  are 
presented  upon  the  present  appeal  to  this 
court  Involve  the  determination  and  adjust- 
ment of  the  rights  of  the  parties  to  the  Im- 
provements and  taxes,  and  the  rents  and 
profits  of  the  lands  in  litigation.  These 
lands  belonged  to  J.  N.  S.  Gibson,  who  died 
in  1884,  seised  and  possessed  thereof.  The 
original  suit  herein  was  Instituted  In  the 
Woodruff  chancery  court  on  the  17th  day  of 
August,  1886,  by  the  collateral  heirs  of  J. 
N.  S.  Gibson,  as  plaintiffs  in  that  suit, 
against  the  administrator  of  his  estate.  Bet- 
tie  Harwell,  who  was  at  one  time  his  wife, 
and  Sallle  Spott  Gibson  (now  Rankin),  the 
appellee  in  this  appeal,  who  was  his  only 
child,  as  defendant  in  that  case,  for  the  pur- 
pose of  partitioning  said  lands.  At  the  Jan- 
uary term,  1889,  of  that  court  a  consent  de- 
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cree  was  rendered  directing  the  sale  of  tbe 
property  In  controversy.  For  tbat  pnrpose 
a  commissioner  was  appointed,  who  made  a 
sale  of  the  property  In  the  latter  part  of 
the  year  1889.  At  that  sale  one  L.  B.  Mc- 
Donald, who  was  not  a  party,  but  a  stran- 
ger, to  tbe  suit,  became  the  purchaser  of  the 
property  at  the  bid  and  price  of  $14,050. 
The  commissioner  made  the  report  of  said 
sale  to  said  chancery  court,  and  at  Its  Jan- 
uary term,  1880,  that  court  duly  approved 
and  confirmed  the  sale,  and  directed  the 
commissioner  to  execute  to  the  said  pur- 
chaser a  deed  for  said  land.  The  commis- 
sioner executed  said  deed  to  said  McDonald, 
which  was  duly  approved  by  and  acknowl- 
edged in  said  court  in  the  manner  prescrib- 
ed by  law.  It.  B.  McDonald  went  into  pos- 
session of  the  lands  under  said  deed  In  1890 
and  made  permanent  improvements  upon 
the  lands.  In  1896  he  conveyed  a  portion  of 
said  lands  to  his  daughter,  Antoinette  Bond, 
who  Is  one  of  the  appellants  in  this  appeal; 
and  In  1899  he  conveyed  the  remaining  por- 
tion of  said  lands  to  Cora  and  Jesse  Mc-' 
Dobald,  who  are  his  daughter-in-law  and 
grandson,  and  who  are  tbe  other  appellants 
in  this  appeal. 

In  1889,  at  the  time  that  said  consent  de- 
cree was. entered,  Sallle  Spott  Bankln  was 
a.  minor  of  tender  years,  and  she  came  of 
age  in  June,  1889.  On  February  19,  1800, 
she  prayed  an  appeal  to  this  court  from  said 
consent  decree,  under  which  the  sale  of  said 
lands  was  made  to  said  McDonald,  and  on 
November  15,  1902,  tbat  decree  was  revers- 
ed by  this  court  Rankin  v.  Schofield,  71 
Ark.  168,  66  8.  W.  197,  70  S.  W.  306,  100 
Am.  St  Rep.  59.  On  December  20,  1902, 
Sallle  Spott  Rankin  filed  a  supplemental 
complaint  In  said  cause  against  the  said  ap- 
pellants, seeking  therein  to  recover  from 
them  the  possession  of  said  lands  and  the 
rents  and  profits  thereof,  and  process  on 
said  supplemental  complaint  was  served  on 
said  appellants  on  January  8,  1903.  An  an- 
swer was  filed  by  them.  In  which  they 
claimed  title  to  the  lands  under  said  com- 
missioner's deed  executed  to  said  McDonald, 
and  the  conveyance  from  McDonald  to  them. 
A  decree  was  rendered  by  the  chancery  court 
In  their  favor,  and  that  decree  was  reversed 
by  this  court  Rankin  v.  Schofield,  81  Ark. 
440,  98  S.  W.  674.  It  was  there  found  that 
Sallle  Spott  Rankin  was  the  only  child  and 
sole  heir  of  said  J.  N.  S.  Gibson,  and  the 
owner  of  said  lands;  and  It  was  held  tbat 
the  said  consent  decree  of  the  Woodruff 
chancery  court  ordering  the  sale  of  said 
lands  was  void,  because  It  was  entered  sole- 
ly by  the  consent  of  the  parties,  and  with- 
out any  consideration  or  Judicial  determina- 
tion, and,  said  Sallle  Spott  Rankin  being 
then  an  infant  ber  guardian  had  no  author- 
ity to  consent  to  such  a  decree,  and  also  be- 
cause the  consent  decree  was  not  author- 
ized by  the  Issues  raised  In  the  pleadings. 
In  that  opinion  this  court  expressly  stated 


that  It  did  not  "undertake  to  determine  tiie 
rights  of  the  parties  to  a  return  of  pro- 
ceeds of  sale  of  lands  received  by  the  appel- 
lant (Sallle  Spott  Rankin),  rents  of  lands 
and  Improvements  thereon,  or  other  inci- 
dents consequent  on  the  recovery  of  the 
same." 

Upon  tbe  cause  being  remanded  to  Bald 
chancery  court  that  court  entered  a  decree 
setting  aside  tbe  commissioner's  conveyance, 
which  had  been  executed  in  1800  to  said  Ik 
B.  McDonald,  and  decreeing  in  favor  of  said 
Sallle  Spott  Rankin  a  recovery  of  said  lands. 
It  appointed  a  special  master  to  take  and 
state  an  account  of  the  value  of  tbe  Improve- 
ments and  amount  of  taxes  paid  on  said 
lands  by  the  appellants  and  those  under 
whom  they  claimed,  and  also  an  account  of 
the  rents  and  profits  of  said  lands  and  of 
the  repairs  made  thereon.  It  also  directed 
the  taking  of  an  account  of  the  purchase 
money  which  was  paid  by  said  McDonald 
and  received  by  the  parties  to  tbe  original 
proceedings.  It  provided  that  said  accounts 
be  taken  and  stated  separately  as  to  the 
lands  conveyed  to  and  claimed  by  said  An- 
toinette Bond,  and  as  to  tbe  lands  conveyed 
to  and  claimed  by  said  Cora  and  Jesse  Mc- 
Donald. That  court  further  decreed:  "It 
Is  further  ordered  that  no  writ  of  assistance 
or  other  process  for  the  possession  of  said 
lands  shall  issue  in  favor  of  plaintiffs  in 
said  supplemental  proceedings  until  the  val- 
ue of  the  aforesaid  improvements  and  tax- 
es shall  bave  been  ascertained,  and  any  bal- 
ance, if  any  tbere  shall  be  owing  to  said  de- 
fendants on  account  of  said  improvements, 
after  setting  the  value  and  amount  of  sucb 
Improvements  off  against  any  amount  tbat 
may  be  coming  to  said  plaintiffs  on  account 
of  rents  and  profits,  less  tbe  cost  of  repairs, 
shall  have  been  paid.  In  taking  the  ac- 
count of  rents  the  master  will  ascertain  tbe 
amount  commencing  with  the  first  year,  to 
wit,  1890,  and  ascertain  what  rents  were 
received  by  Ii.  B.  McDonald  for  that  year, 
or  what  be  might  by  the  exercise  of  ordina- 
ry diligence — that  is,  the  diligence  which  a 
man  of  reasonable  capacity  would  exercise 
in  his  own  business — and  will  charge  biin 
vrlth  the  rents  thus  received,  or  which  be 
might  hare  received,  for  that  year.  He  will 
next  ascertain  the  cost  of  all  necessary  re- 
pairs upon  said  lands  for  that  year,  and  de- 
duct the  amount  thereof  from  the  amount 
of  rents,  in  like  manner,  for  each  year  cov- 
ered by  the  period  aforesaid.  In  taking  the 
account  for  improvements  he  will  ascertain 
and  state  specifically  each  permanent  im- 
provement which  he  finds  to  have  been 
made,  and  the  nature  and  character  thereof, 
and  value  such  improvements  added  to  said 
premises.  He  will  also  find  as  separate  item 
what  amount  such  Improvement  may  h&ve 
added  to  the  rental  value  of  said  premisen- 
The  master  will  proceed  as  early  as  practica- 
ble to  take  and  state  such  account.  Where- 
upon said  plaintiffs  renewed  their  motion 
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filed  herein,  to  wit,  on  the  3d  day  of  Jan- 
uary, 1903,  for  writ  of  restitution,  which  mo- 
tion is  by  the  court  overruled  at  this  time, 
on  the  ground  that  the  court  is  of  the  opin- 
ion that  the  defendants  herein  are  entitled 
to  an  accounting  for  the  value  of  perma- 
nent iniproTements  placed  upon  said  premis- 
es and  taxes,  and  that  no  writ  of  restitution 
should  be  issued  until  the  master  aforesaid 
shall  make  bis  report,  and  the  same  shall 
have  been  approved  by  the  court" 

A  great  deal  of  evidence  was  taken  by  the 
master  relative  to  these  matters  submitted 
to  him,  and.  he  made  a  detailed  report  of  bis 
findings  relative  thereto.     The  findings  of 
the  master  as  to  the  values  and  amounts  of 
the  Items  submitted  to  him  are  well  sustain- 
ed by  the  evidence,  and  his  work  has  beea 
done  so  well  and  thoroughly  in  this  respect 
that  neither  party  has  made  any  objection 
thereto  In  that  regard.    Their  objections  are 
based  solely  upon  the  rights  of  the  respec- 
tive parties  to  recover  the  respective  items. 
The  special  chancellor  approved  these  find- 
ings, but  altered  the  report  of  the  master 
hy  allowing  certain  Items  and  disallowing 
others.     Upon  a  final  hearing  the  special 
chancellor  entered  a  decree  in  favor  of  An- 
toinette Bond  In  the  sum  of  $2,095.50,  the 
same  being  a  net  balance  which  he  found 
to  be  due  upon  Improvements  made  and  tax- 
es paid  upon  that  portion  of  the  lands  con- 
veyed to  her,  and  in  favor  of  Sallle  Spott 
Bankln,  and  against  Cora  and  Jesse  McDon- 
xdd  in  the  sum  of  $4,662.81;  the  same  being 
a  net  balance  found  by  blm  to  be  due  on 
the  mesne  profliB  of  that  portion  of  the  lands 
which  were  conveyed  to  Cora  and  Jesse  Mc- 
Donald.   In  the  alMve  amounts  there  were 
not  Included  any  rents  for  the  year  1908  in 
any  of  said  lands.    From  this  decree  all  the 
parties  have  appealed  to  this  court.    Sallie 
Spott  Kankln  also  prayed  a  separate  appeal 
from  that  portion  of  the  decree  refusing  to 
give  to  her  the  immediate  possession  of  all 
the  lands.    The  two  appeals  have  been  con- 
solidated In  this  court,  and  the  cause  is  now 
■docketed,  and  will  be  referred  to,  with  An- 
toinette Bond  and  Cora  and  Jesse  McDonald 
as  appellants  and  Sallle  Spott  Bankln  as 
appellee. 

Moore,  Smith  &  Moore,  for  appellants. 
Gnstave  Jones,  H.  F.  Boleson,  Harry  M. 
Wood,  N.  W.  Norton,  P.  B.  Andrews,  and 
Bose,  Hemingway  &  Rose,  f<Mr  appellee. 

FRATTENTHAL,  J.  (after  stating  the  facts 
as  above).  The  matters  that  are  now  In- 
volved In  this  case,  and  which  are  presented 
to  ns  on  this  appeal  for  our  determination, 
relate  to  the  respective  rights  of  the  parties 
to  a  recovery  for  improvements  and  taxes 
npon  the  one  side,  and  the  rents  and  profits 
of  the  land  on  the  other.  The  determination 
of  these  matters  depend  principally,  if  not 
«itlrely,  upon  whether  or  not  the  better- 
ment act  applies  to  this  case.    It  has  been 


decided  that  the  appellee  Is,  and  has  l>een 
ever  since  the  death  of  her  father,  the  true 
owner  of  all  said  lands.  According  to  the 
common  law,  the  true  owner  of  land  had 
a  right  to  the  land,  and  that  Included  the 
right  to  enter  on  it  when  the  possession  was 
withheld,  and  to  have  and  own  the  improve- 
ments placed  thereon  by  any  one,  which 
were  considered  to  be  but  a  part  of  the  land 
Itself,  and  the  true  owner  had  also  a  right 
to  all  the  rents  and  profits  issuing  from  the 
land.  No  distinction  was  made  l)etween  a 
bona  fide  and  mala  fide  possessor.  As  to 
the  true  owner,  the  possession  of  the  oc- 
cupying claimant  was  wrongful,  and  he  could 
acquire  no  rights  In  another's  property  by 
his  wrongful  acta.  But  It  soon  became  ap- 
parent that  this  rule  was  harsh  and  unjust 
when  lasting  and  permanent  improvements, 
which  actually  increased  the  value  of  the 
lands,  were  placed  thereon  by  an  Innocent 
and  bona  fide  holder,  and  offset  the  value  of 
the  rents  and  profits.  To  cure  this  harsh 
rule  the  courts  of  equity  adopted  the  doctrine 
of  requiring  the  value  of  the  permanent  im- 
provements in  such  cases  to  be  offset  against 
the  rents  and  profits  whenever  the  owner 
of  the  lands  applied  to  such  court  of  equity 
for  an  accounting  by  the  possessor  of  the 
rents  and  profits.  This  doctrine  was  applied 
In  pursuance  of  the  great  equitable  prin- 
ciple that  "he  who  seeks  equity  must  do  equi- 
ty." The  rights  thus  recognized  by  the 
courts  of  equity  were  founded  upon  the  prin- 
ciple that  the  occupant  who  thus  went  into 
possession  of  the  land  in  ignorance  of  the 
invalidity  of  his  title,  although  technically 
a  possessor  in  bad  faith,  because  he  might 
have  discovered  such  defect,  yet  he  was  not 
to  be  placed  in  the  position  of  one  who  fraud- 
ulently takes  possession  without  any  title 
.and  keeps  the  true  and  known  owner  out  of 
possession.  But  these  rights  accorded  to 
such  an  occupant  were  only  of  an  equitable 
nature,  and  his  remedies  could  only  be  en- 
forced in  a  court  of  equity.  The  r«ason  and 
justice  of  recognizing  such  rights  resulted  in 
the  enactment  of  statutes  which  granted 
them  as  substantive  rights,  which  could  be 
enforced  In  the  very  courts  that  determined 
the  title  to  the  land,  and  also  gave  to  the 
occupant  a  recovery  for  the  amount  of  the 
value  of  the  improvements  in  excess  of  the 
value  of  the  mesne  profits.  Green  v.  Bid- 
die,  8  Wheat  1,  6  !>.  Ed.  647;  8  Pomeroy, 
Eq.  Jur.  (3d  Ed.)  {  1241;  2  Story,  Eq.  Jur. 
ii  799a,  799b;  Warvelle  on  Ejectment  8S  646, 
557;  Jones  v.  Great  Southern  Fire  Proof 
Hotel  Co.,  86  Fed.  370,  30  C.  C.  A.  108;  New 
Orleans  v.  Christmas,  131  U.  S.  191,  8  Sup. 
Ct  745.  33  L.  Ed.  99;  Byers  v.  Fowler,  12 
Ark.  292;  Cunningham  v.  Ashley,  16  Ark. 
182,  63  Am.  Dec.  62;  McCloy  v.  Amett 
47  Ark.  458,  2  S.  W.  71.  The  Legislature  of 
the  state  of  Arkansas  in  1883  enacted  the 
statute  commonly  known  as  ttie  "Betterment 
Act"  which  is  embraced  in  sections  2754- 
2757,  Klrby's  Dig.     That  stetute  defines  (X) 
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the  .qnallflcatlons  of  the  occupant  who  Is 
entitled  to  Its  benefits;  (2)  it  fixes  the  value 
'  of  the  Improvements  and  taxes  which  it 
grants  to  such  occupant ;  (3)  and  the  amount 
of  the  mesne  profits  which  are  recoverable 
by  the  owner. 

1.  It  is  contended  by  the  counsel  for  appel- 
lee that  ti.  B.  McDonald  and  the  appellants 
claiming  under  him  are  not  such  occupants 
as  are  described  in  the  betterment  act;  and 
they  base  their  contention  upon  the  ground 
that  said  McDonald  purchased  the  land  dur- 
ing the  pendency  of  this  suit,  under  a  decree 
which  was  declared  to  be  void  by  this  court. 
The  question  which  is  thus  presented  for  de- 
termination is,  What  is  the  character  of  the 
occupancy  which  the  possessor  must  have 
in  order  to  fall  within  the  provisions  of  this 
statute?  The  statute  describes  such  occu- 
pant to  be  "any  person,  believing  himself 
to  be  the  owner,  either  in  law  or  equity,  un- 
der color  of  title,  (who)  has  peaceably  im- 
proved, or  shall  peaceably  Improve,  any  land 
which  upon  judicial  investigation  shall  be  de- 
cided to  belong  to  another."  It  thus  appears 
that  the  person  must  occupy  the  land  un- 
der color  of  title,  and  with  the  honest  bellet 
that  he  has  title  to  the  land.  In  the  case 
of  Fee  T.  Gowdry,  45  Ark.  410,  65  Am.  Rep. 
560,  the  court  described  such  occupant  as 
being  "one  who  not  only  supposes  himself  to 
be  the  true  proprietor  of  the  laud,  but  who 
is  ignorant  that  his  title  is  questioned  by 
some  one  claiming  better  right  to  it."  In 
Beard  v.  Dansby,  48  Ark.  183,  2  S.  W.  701,  in 
describing  the  requirements  which  such  occu- 
pant should  possess,  this  court  said :  "Good 
faith,  in  its  moral  sense,  as  contradistin- 
guished from  bad  faith,  and  not  in  the  tech- 
nical sense  in  which  it  Is  applied  to  convey- 
ances of  title,  as  when  we  speak  of  a  bona 
fide  purchaser,  meaning  thereby  a  purchaaei^ 
without  notice,  actual  or  constructive,  Is  im- 
plied in  the  requirement  that  be  must  believe 
himself  to  be  the  true  proprietor.  It  must  be 
an  honest  belief,  and  In  ignorance  that  any 
other  person  claims  a  better  right  to  the 
land."  It  was  held  in  Shepherd  v.  Jemigan, 
51  Ark.  275,  10  S.  W.  765,  14  Am.  St.  Rep. 
50,  that  where  a  party  improved  lands  in 
good  faith,  and  under  the  belief  that  he  was 
the  true  owner,  be  is  entitled  to  the  benefits 
of  this  betterment  act,  and  that  such  notice 
as  might  be  gained  from  the  registry  of  the 
deed  is  not  sufficient  to  preclude  him  from 
those  benefits.  This  court,  in  the  case  of 
Bloom  V.  Strauss,  70  Ark.  483,  69  S.  W.  548, 
72  S.  W.  563,  held  that  a  bona  fide  occupant, 
who  held  under  a  last  will  which  was  de- 
fective upon  its  face,  could  claim  the  benefit 
of  this  statute.  In  the  case  of  Brown  v. 
Nelms,  86  Ark.  368,  112  S.  W.  373,  this  court 
held  that  one  who  had  purchased  under  a 
probate  sale  which  was  declared  void  was 
such  an  occupant  as  could  claim  the  benefits 
of  this  statute.  In  that  case  the  purchaser 
at  the  Judicial  sale  had  been  the  appraiser 
of  the  land  that  was  sold,  and  upon  that 


account  It  was  held  that  such  sale  was  fraud* 
ulent  In  law,  and  on  account  of  such  fraud  It 
was  void.  But  the  court  foimd  that  the 
purchaser  acted  in  good  faith,  and  In  an 
honest  belief  that  be  would  obtain  a  good 
title  to  the  land,  although  he  knew  the  facts 
wblcb  constituted  the  legal  fraud  and  made 
the  sale  Invalid.  That  was  a  judicial  sale, 
under  whicB  a  purchase  was  made,  and  the 
parties  In  Interest  had  a  right  to  appeal 
therefrom,  or  to  institute  proceedings  to 
avoid  said  sale,  wliich  they  did,  so  that  in 
that  case  the  occupant  was  a  purchaser  dar-' 
ing  the  pendency  of  the  proceedings,  under  a 
sale  which  was  afterwards  declared  void; 
and  this  court  held  that  the  provisions  of  the 
betterment  act  applied  in  that  case.  Cowllns 
V.  Nelson,  76  Ark.  146,  88  S.  W.  913.  From 
all  these  cases  it  will  be  seen  that  the  cardi- 
nal requisite  that  the  occupant  should  pos> 
sess  is  good  faith,  and  an  hOBest  belief  In 
the  title  under  which  he  occnpies  the  land, 
and  an  Ignorance  of  his  title  being  questioned 
by  another  who  claims  a  better  right.  In  or^ 
der  for  him  to  be  entitled  to  the  benefits  of 
the  statute.  He  may  know  the  facts  which 
prove  the  invalidity  of  his  title,  yet  If, 
through  mistake  of  the  law,  he  still  believes 
that  title  good,  he  can  hold  in  good  faith 
within  the  meaning  of  the  betterment  act. 
The  doctrine  of  lis  pendens  applies  to  pur- 
chasers, or  others  acquiring  title  from  a 
party  to  the  action,  and  generally  It  does  not 
apply  to  strangers  to  the  suit.  But  where 
the  decree  under  which  the  sale  Is  made  Is 
wholly  void  by  reason  of  some  jurisdictional 
defect, 'it  can  confer -no  title.  The  purchaser 
In  such  Instance,  although  a  stranger  to  the 
suit,  cannot  In  law  be  an  Innocent  purchas- 
er so  as  to  acquire  the  title.  But  whether 
this  doctrine  is  founded  upon  notice,  or  up- 
on public  policy.  It  only  applies  to  the  title 
Itself  which  is  thus  acquired,  and  does  not  ap- 
ply to  the  "Ights  and  benefits  which  are  giv- 
en to  the  Party  under  the  betterment  act. 
The  occupa^^t  holding  under  a  tax  deed  which, 
on  account  of  some  jurisdictional  defect.  Is 
declared  void,  or  holding  under  a  sale  made 
under  a  decree  in  some  tax  proceeding  which 
is  declared  void,  although  he  knows,  or  has 
means  of  knowing,  of  these  jurisdictional  dei 
fects  in  his  title,  has  yet  been  held  to  come 
within  the  terms  of  this  statute.  The  con- 
structive notice  of  the  invalidity  of  the  title 
which  will  deprive  the  purchaser  at  such  a 
sale  from  acquiring  the  title  as  an  innocent 
purchaser  does  not  affect  the  rights  of  such 
a  purchaser  under  the  betterment  act  if  he 
obtained  the  title  In  good  faith  and  held  pos- 
session without  actual  notice  that  his  title 
was  assailed  by  one  claiming  a  better  title. 
Ordinarily  there  is  greater  confidence  placed 
in  a  purchase  at  a  judicial  sale  than  at  any- 
other  sale,  on  account  of  the  great  confidence 
reposed  by  the  people  in  the  proceedings  of 
our  courts.  But  if  the  doctrine  of  lis  pen- 
dens shall  apply  to  defeat  such  purchasers 
of  the  benefits  of  the  betterment  act,  they 
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are  placed  at  a  greater  dlaadvantage  than  a 
porchaser  at  any  other  sale.  The  doctrine 
of  Ub  pendens,  It  la  said,  results  not  so  much 
from  notice,  but  Is  largely  founded  upon 
public  policy.  And  so  likewise,  the  provisions 
of  the  betterment  act,  which  grant  to  tbfe 
bona  fide  possessor  of  the  land  a  recov- 
ery for  the  vabK  of  the  Improvements  made 
thereon  by  him,  have  resulted  from  public 
policy.  The  policy  thus  advanced  by  this 
statute  should  prevail,  and  the  public. policy 
thus  announced  by  the  legislative  will  would 
not  be  subserved  by  applying  the  doctrine  of 
Us  pendens  to  those  occupying  claimants  of 
land  who  otherwise  would  be  entitled  to  the 
benefits  of  this  act. 

In  this  case  It  is  conceded  that  the  purchas- 
er, McDonald,  went  into  possession  of  the 
land  under  color  of  title,  and  that  title  was 
held  to  be  valid  by  this  coiul  in  the  flrsf 
bearing  of  the  cause  involving  that  ques- 
tion. The  evidence  tends  to  show  ttiat  the 
parcbaser  believed  in  the  strength  of  that 
title,  and,  until  these  supplemental  proceed- 
ings were  instituted  and  the  summons  served 
on  them,  he  and  the  appellants  had  no  knowl- 
edge of  any  one  questioning  that  title,  or  as- 
serting a  better  title  to  the  land.  The  special 
Chancellor  found  that  these  occupants  held 
the  lands  under  color  of  title  in  good  faith, 
and  In  the  honest  belief  that  th^  had  a  per- 
fect title  to  the  land,  and  these  findings  ap- 
pear to  be  well  sustained  by  the  evidence. 
We  are  of  the  opinion,  therefore,  that  the 
facts  of  this  case  bring  It  within  the  terms  of 
the  betterment  act.  The  appellants  are  there- 
fore entitled  to  the  value  of  all  Improvements 
made  prior  to  January  8,  1903,  the  time  that 
the  summons  was  served  herein  on  them,  and 
to  all  taxes  paid  by  them  and  those  under 
whom  they  claim;  and  the  appellee  is  entitled 
to  recover  all  mesne  profits  that  shall  have 
accrued  within  three  years  next  before  the 
commencement  of  this  supplementary  suit 

2.  Before  the  passage  of  the  betterment 
act  the  courts  adopted  various  measures  for 
estimating  the  value  of  the  improvements 
that  should  be  allowed  to  the  occupant,  and 
the  mesne  profits  that  should  be  allowed  to 
the  true  owner.  Some  allowed  the  first  cost 
of  the  Improvements,  with  interest,  others 
fixed  their  value  at  the  time  of  the  notice 
received  by  the  possessor  of  the  title  of  the 
tme  owner,  while  others  fixed  their  value  at 
the  time  of  the  recovery.  So  likewise  they 
dltTered  In  the  amount  of  the  mesne  profits 
tbat  should  be  recovered  by  the  owner ;  some 
allowing  the  rents  only  on  the  lands,  without 
tbe  improvements,  and  others  on  the  lands  as 
tbey  were  improved.  Haaklns  v.  Splller,  8 
Dana  (Ky.)  573;  Bamett  v.  Hlgglns,  4  Dana 
(Ky.)  S65;  Evetts  v.  Tendlck,  44  Tex.  570. 
Tbe  betterment  act  conferred  upon  the  oc- 
capant  certain  substantive  rights,  and  for 
tbe  true  owner  it  fixed  the  definite  mesne 
profits  which  he  could  recover.  As  is  said  In 
tbe  case  of  Brown  v.  Nelms,  86  Ark.  868,  112 
S.  W.  373,  the  betterment  act  is  "one  to  ad- 


just equities  between  the  owners  of  the  lands 
and  persons  who  have  occupied  tbe  same  un- 
der color  of  title,  believing  themselves  to  be 
the  owners — bona  fide  occupants.  •  •  • 
In  other  words,  when  the  occupant  holds  in 
good  faith  under  color  of  title,  the  owner  can 
recover  the  land  and  mesne  profits  for  three 
years,  and  the  occupant  can  recover  the  value 
of  his  Improvements  and  amount  of  taxes." 
These  are  the  rights  of  the  parties  as  fixed 
by  this  statute.  The  statute  says  that  the 
owner  shall  be  allowed  the  rents  of  the  lands 
that  shall  have  accrued  within  three  years 
next  before  the  commencement  of  the  suit 
It  deprives  the  true  owner  of  all  tbe  mesne 
profits  that  accrued  prior  to  that  time,  but  it 
gives  to  him  the, rents  on  the  lands  in  the 
exact  condition  in  which  they  are  for  the 
period  subsequent  to  three  years  next  before 
the  commencement  of  the  suit 

It  is  urged  by  the  appellants  that  they 
ahould  not  be  charged  with  the  rents  and 
profits  arising  from  the  Improvements  made 
by  them,  but  only  for  tbe  rents  on  tbe  lands 
In  the  condition  in  which  they  were  when 
McDonald  took  possession.  To  sustain  their 
contention  counsel  for  appellants  especially 
rely  upon  the  case  of  State  v.  Baxter,  60  Ark. 
447,  8  S.  W.  188;  but  that  case  Is  but  a  con- 
tinuation of  the  case  of  State,  Use  of  Gar- 
land County,  V.  Baxter,  38  Ark.  462,  which 
was  a  suit  instituted  In  1881,  long  prior  to  the 
passage  of  tbe  betterment  act  The  principles 
applied  In  that  case  were  based  upon  an  ac- 
counting which  allowed  rents  without  restric- 
tion. It  was  an  action  to  set  aside  a  lease 
obtained  by  tbe  occupant  for  a  long  term, 
and  under  which  he  had  made  Improvements 
on  the  land,  which  lease  was  subsequently 
set  aside  for  fraud ;  it  had  no  application  to 
the  terms  of  tbe  betterment  act.  The  various 
rules  that  have  been  formulated  by  courts  of 
equity  in  attempting  to  make  equitable  ad- 
justments of  the  rights  of  the  occupant  on 
the  one  hand,  to  the  value  of  the  improve- 
ments and  the  taxes  paid,  and  on  the  other 
hand,  of  the  owner  to  the  rents  and  profits, 
were  based  upon  such  principles  of  equity  as 
in  the  opinion  of  those  courts  were  right.  In 
the  uncertainty  of  these  decisions  the  bet- 
terment act  was  enacted  to  definitely  fix  these 
respective  rights,  and  It  fixed,  as  a  substan- 
tive right  for  the  owner  of  the  land,  the 
rents  of  the  lands  for  the  period  therein 
named,  with  the  improvements  which  tbe 
lands  then  possessed.  The  general  rule  adopt- 
ed by  the  courts  for  the  measure  of  damages 
in  cases  for  the  recovery  of  mesne  profits  Is 
the  fair  rental  value  of  the  lands  during  the 
period  of  the  withholding.  Analogous  to 
that  ruling,  the  measure  of  rents  and  profits 
which  are  recovered  under  the  betterment 
act  is  the  fair  rental  value  of  the  lands  In 
their  Improved  condition  during  the  period 
named  in  the  betterment  act  This  means 
the  net  rents;  that  is  to  say,  the  amounts 
expended  for  necessary  repairs,  and  for  such 
necessary  expenses  as  under  the  custom  of 
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the  conntry  have  been  paid  for  salary  of 
an  OTemeer  In  the  management  and  collection 
of  the  rents,  should  be  deducted  from  the 
gross  rental  value.  This  Is  on  the  theory 
that  the  owner  wonid  have  had  to  have  done 
this.  Warvelle  on  Ejectment,  i  543 ;  Wallace 
V.  Berdell,  101  N.  Y.  13,  8  N.  E.  769 ;  Hodg- 
klns  V.  Price,  141  Mass.  162,  5  N.  E.  602. 

It  iS  arged  by  appellants  that  Ck)ra  and 
Jesse  McDonald  should  not  be  charged  with 
the  rents  for  the  years  of  1900  and  1901,  be- 
cause the  rents  for  those  years  were  actually 
not  collected  or  received  by  them,  but  by  W. 
li.  McDonald,  who  has  since  died,  and  whose 
estate  is  not  brought  into  this  restitution 
suit.  Bat  these  appellants  became  entitled 
to  the  value  of  the  improvements,  for  which 
they  are  allowed  a  recovery,  which  were 
rlaced  upon  the  lands,  not  by  them,  but  by 
him  under  whom  they  claim,  and  he  would  be 
chargeable  with  these  rents.  To  the  extent  of 
the  fund  so  received  by  them  for  such  Im- 
provements it  Is  but  equitable  that  they 
should  be  charged  with  said  rents ;  and,  inas- 
much as  the  value  of  the  improvements  ex- 
ceeds the  amount  of  the  rents  for  those  years, 
they  should  be  charged  with  the  entire  rents 
of  those  years.  The  rents  of  the  lands  that 
accrued  prior  to  December  20,  1899,  cannot 
be  recovered  by  the  appellee,  by  virtue  of 
the  betterment  act ;  but,  upon  equitable  prin- 
ciples, these  rents  should  be  set  ofT  without 
restriction  against  the  claim  of  appellants  for 
reimbursement  of  the  purchase  money  receiv- 
ed by  the  appellee.  The  appellants  are  en- 
titled In  equity  to  recover  such  portion  of 
the  purchase  money  paid  under  said  Invalid 
sale  for  said  land  which  was  actually  re- 
ceived by  the  appellee,  for  the  reason  that 
the  appellee  now  recovers  the  land,  which 
was  the  sole  consideration  for  the  money 
so  paid,  and  it  is  but  equitable  that  reim- 
bursement should  be  made  therefor.  But 
during  the  years  prior  to  1900,  those  paying 
the  purchase  money  received  the  rents  and 
profits  from  these  lands,  and  therefore,  upon 
equitable  principles,  those  mesne  profits  for 
the  full  period,  and  without  restriction,  should 
be  applied  on  such  claim  for  reimbursement 
of  the  purchase  money. 

It  is  urged  by  the  appellants  that  for  the 
years  prior  to  1900  they  should  not  be  charg- 
ed with  the  mesne  profits  from  improvements 
made  by  them,  but  only  with  the  profits  of 
the  lands  in  the  condition  that  they  were 
when  McDonald  took  possession.  But  It  is 
unnecessary  to  pass  upon  this  contention,  for 
the  reason  that,  according  to  the  value  of  the 
rents  as  found  by  the  master,  and  which  find- 
ing Is  approved,  the  rents  of  the  lands,  with 
only  said  original  Improvements,  would  ex- 
ceed the  largest  amount  of  said  purchase 
money  that  can  be  claimed  to  have  been  re- 
ceived by  the  appeUee ;  and  this  Is  true  wb&n 
the  purchase  money  and  the  rents  are  appor- 
tioned to  the  respective  tracts  occupied  by 
the  respective  appellants 

Upon  the  tract  of  land  occupied  by  ap- 


pellant Bond  a  house  was  burned  and  rebuilt 
by  the  occupant.  This  house  had  been  in- 
sured by  the  occupant  for  a  number  of  years- 
for  $1,050,  and  the  Insurance  money  was  col- 
lected by  the  occupant.  This  sum  was  by 
the  master  charged  to  the  appellant  Bond  as- 
a  part  of  the  rents,  but  was  disallowed  by 
the  special  chancellor.  The  contract  of  in- 
surance was  a  personal  contract  of  appellant 
Bond,  and  the  consideration  was  paid  sol^ 
by  her.  The  Insurance  money,  therefore, 
did  not  In  law  arise  from  the  property,  but 
was  payable  to  the  appellant  Bond  by  reason 
of  her  personal  contract  with  the  insurance- 
company.  She  was  therefore  not  chargeable 
therewith.  Roesch  v.  Johnson,  69  Arl^  30, 
62  S.  W.  416;  Langford  v.  Searcy  College, 
73  Ark.  211,  83  S.  W.  944. 

The  appellee  is  entitled  to  recover  interest 
on  all  rents  from  the  time  they  were  received 
by  appellants  and  those  under  whom  they 
dalm.  15  Cyc.  208;  Nunn  v.  Lynch  (Ark.) 
115  S.  W.  926.  Likewise  the  appellants  are 
entitled  to  recover  all  taxes,  and  the  Interest 
on  all  taxes,  paid  by  them  and  those  under 
whom  they  hold  the  land  from  the  time  sucb 
taxes  were  paid. 

3.  Under  the  evidence  In  this  case  all  the 
Improvements  were  made  prior  to  the  service 
of  the  summons  in  this  supplemental  proceed- 
ing, and  therefore  the  occupying  claimants 
must  be  paid  the  value  of  those  improve- 
ments. The  value  of  the  improvements  Is 
determined  at  the  time  of  the  recovery,  for 
that  Is  the  time  that  they  are  turned  over 
to  and  go  into  the  usable  possession  of  the 
holder  of  the  title.  In  Summers  v.  Howard, 
33  Ark.  490,  this  court,  in  speaklbg  of  the 
time  when  the  value  of  the  Improvements 
should  be  estimated,  said;  "Such  allowances 
[for  Improvements]  are  made  upon  the  ground 
that  the  Improvements  do  In  fact  pass  into 
the  hands  of  the  plalntlflC  as  a  new  acquisi- 
tion ;  and  they  can  only  be  a  new  acquisition 
to  him  to  the  extent  of  their  value  at  the 
time  he  recovers  or  obtains  possession  of 
them,  and  therefore  their  value  at  that  time 
is  to  be  allowed,  and  nothing  more."  War- 
velle on  Ejectment,  |  558 ;  16  Cyc.  222 ;  Greer 
V.  Fontaine,  71  Ark.  605,  77  S.  W.  56.  The 
value  thereof  is  based  upon  the  enhanced 
value  which  these  Improvements  at  the  time 
of  the  recovery  Impart  to  the  land.  But  sucb 
enhanced  value  of  the  land  should  arise 
solely  by  reason  of  the  Improvements  them- 
selves, and  should  be  determined  only  by  the 
ordinary  considerations  that  would  apply  to 
lands  that  are  similarly  situated.  The  condi- 
tion of  the  improvements  at  the  time  of  the 
recovery  should  be  taken  Into  consideration. 
The  difference  in  the  value  of  the  land  without 
the  improvements  and  the  value  of  the  land 
with  the  Improvements  In  their  then  condi- 
tion would  be  a  Just  sum  to  allow  therefor. 
In  any  event  no  value  that  the  land  might 
Impart  to  the  Improvements  should  be  con- 
sidered In  estimating  the  value  of  such  Im- 
provements.   The  reasonable  cost  in  makins 
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the  Improyements,  tbelr  deterioration,  If  any, 
Of  tbe  reasonable  cost  of  making  them  at  the 
I  time  of  the  recovery  in  their  then  condition, 
may  well  be  taken  into  consideration  in  ar- 
rlTlng  at  the  valne  of  snch  Improvements. 

In  determining  the  value  of  these  Improve- 
ments the  master  found  the  amount  of  the 
cost  thereof  at  the  time  of  tbe  recovery,  and 
then  added  50  per  cent,  thereof  to  such  cost, 
on  the  theory  that,  under  the  testimony,  the 
Talue  of  the  land  was  thus  enhanced  by  these 
improvements  In  excess  of  their  cost  This 
estimate  of  tbe  value  of  the  Improvements 
was  approved  by  the  special  chancellor.  This 
is  an  arbitrary  mode  of  fixing  such  valua- 
tion, rather  than  one  based  on  the  actual 
value  of  tbe  betterment  and  amelioration  of 
these  Improvements  to  the  land.  The  value 
at  the  Improvements  should  not  exceed  the 
cost  of  making  them  or  replacing  them  at 
the  time  of  the  recovery  and  in  the  condition 
In  which  they  are  at  that  time.  New  Orleans 
T.  Gaines,  15  Wall.  624,  21 1^  Ed.  215. 

The  special  chancellor  properly  refused  to 
grant  to  Sallle  Spott  Bankln  the  immediate 
possession  of  tbe  land  at  the  time  of  her  ap- 
plication. The  betterment  act  is  applicable 
to  this  case,  and  that  statute  provides  that 
"^0  writ  shall  issue  for  tbe  possession  of  the 
land  in  favor  of  the  successful  party  until 
payment  has  been  made  to  such  occupant  of 
the  balance  due  blm  for  such  improvements 
and  tbe  taxes  paid."  Kirby's  Dig.  i  2755. 
CdUI  tbe  accounting  of  these  matters  was 
had,  and  a  final  determination  thereof  made, 
the  possession  of  the  lands  should  not  have 
been  given  to  her.  Such  an  order  was  also 
on  this  account  not  such  a  final  order  from 
which  an  appeal  would  He.  Crittenden,  Ex 
parte,  10  Ark.  333;  Fltzpatrlck  v.  Phillips, 
41  Ark-  85 ;  Davie  v.  Davie,  52  Ark.  224,  12 
S.  W.  558,  20  Am.  St.  Rep.  170;  Cohn  v. 
Huffman,  62  Ark.  436, 12  S.  W.  1071;  Hargus 
T.  Hayes,  83  Ark.  186, 103  S.  W.  163 ;  Brown 
T.  XorveU,  88  Ark.  590,  115  S.  W.  872.  In  the 
final  decree  of  the  Woodruff  chancery  court 
it  was  ordered  and  decreed  that  the  appellee 
recover  all  the  lands ;  that  a  writ  of  restitu- 
tion issue  to  her  for  the  immediate  posses- 
sion of  the  lands  which  were  claimed  by  ap- 
pellants Cora  and  Jesse  McDonald,  and  that 
a  writ  of  restitution  should  be  issued  to  her 
for  the  lands  claimed  by  the  appellant  An- 
toinette Bond,  after  the  payment  of  said  sum, 
which  was  the  amoimt  of  the  balance  of  the 
Talue  of  the  Improvements  made  on  said  land, 
and  found  by  the  court  as  stUl  due  to  said  ap- 
peDant.  Under  the  findings  of  the  chancellor 
this  portion  of  the  decree  relative  to  the  pos- 
ietslon  of  the  lands  was  correct.  But  as 
hereinafter  direfcted,  a  restatement  of  tbe 
acconnts  of  tbe  matters  upon  which  the  find- 
higB  of  the  court  were  based  will  be  ordered 
by  this  court  And  if  as  a  result  of  such  an 
acconntlnK  it  shall  be  found  that  nothing  is 
due  to  either  of  tbe  appellants  upon  the  im- 
provements and  taxes  upon  the  respective 
tracts,  then  Immediate  writs  of  restitution 


will  issue  to  the  appellee  tor  snch  tract  or 
tracts. 

The  findings  of  the  special  chancellor  and 
the  decree  rendered  by  him.  are  in  the  main 
in  accord  with  this  opinion;  but  In  some  par- 
ticulars it  does  not  conform  with  It  The 
decree  will  therefore  be  reversed.  But  we 
are  of  the  opinion  that  the  findings  of  the 
special  master  of  tbe  Woodruff  chancery  court 
are  amply  sustained  by  the  evidence  as  to 
the  values  and  the  amounts  of  taxes,  rents, 
interest,  and  all  other  matters  submitted  to 
him  and  set  out  in  bis  report,  except  as  to 
the  improvements;  and  as  to  the  improve- 
ments we  are  of  opinion  that  his  findings  of 
the  actual  cost  thereof  at  tbe  time  of  the 
recovery  will  give  the  true  values  thereof 
with  which  amounts  the  appellants  should  be 
credited,  and  that  tbe  only  error  committed 
in  that  regard  was  in  adding  to  such  cost 
the  additional  sum  of  50  per  cent  of  such 
cost  We  are  of  opinion  that  a  restatement 
of  the  account  as  to  all  matters  involved 
herein  and  submitted  to  i^id  special  master 
can  be  made  from  the  evidence  taken  by  the 
special  master,  so  that  It  will  conform  with 
this  opinion  and  without  taking  any  addition- 
al testimony.  For  this  reason  we  do  not 
think  it  necessary  to  remand  this  cause  In 
order  to  make  such  a  restatement  of  these 
accounts;  but  we  deem  it  advisable  that  a 
special  master  be  appointed  by  this  court  for 
the  purpose  of  making  a  restatement  of  said 
accounts  from  the  evidence  as  appears  in  the 
report  of  the  special  master  (and  which  is 
a  part  of  the  record  of  the  case)  which  will 
conform  with  this  opinion.  To  that  end 
therefore  a  special  master  will  be  appointed 
by  this  court.  Said  special  master  will  be 
directed  to  take  the  evidence  contained  in  the 
report  of  John  6.  Haralson,  tbe  special  mas- 
ter of.  the  Woodruff  chancery  court  and 
which  Is  a  part  of  the  record  herein;  that 
from  said  evidence  he  make  and  state  an  ac- 
count of  the  improvements,  taxes,  and  mesne 
profits  of  the  lands,  together  with  interest  on 
the  taxes  and  mesne  profits  between  the  re- 
spective parties  to  this  suit  and  in  accord- 
ance with  this  opinion.  In  making  and  stat- 
ing said  accounts  he  will  make  and  state 
separate  accounts  of  all  the  above  matters 
relative  to  the  lands  that  were  in  tbe  posses- 
sion of  the  appellant  Antoinette  Bond,  and 
which  are  called  in  said  special  master's  re- 
port the  "Bond"  place,  and  relative  to  the 
lands  that  were  in  the  possession  of  the 
appellants  Cora  and  Jesse  McDonald,  and 
which  are  called  In  said  report  the  "Mc- 
Donald" place.  And  this  cause  will  be  con- 
tinued for  the  further  orders  of  this  court  aft- 
er said  report  ot  the  special  master  of  this 
court  shall  be  taken,  made,  and  filed  in  this 
court.  And  thereupon  this  cause  will  be  re- 
manded to  the  Woodruff  chancery  court,  with 
directions  to  enter  a  decree  in  accordance 
with  the  opinion  of  this  court 

BATTLE  and  HART,  JJ.,  dissent  to  so 
much  of  this  opinion  as  allows  to  appellee 
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rents  on  Improvements  made  by  appellants 
and  those  under  whom  they  claim. 

On  Rehearing. 

FRAUENTHAL,  J.  The  appellants  and  ap- 
pellee herein,  respectively,  filed  motions  here- 
in for  a  rehearing.  After  due  consideration 
of  said  motions  we  are  of  the  c^lnlon  that 
the  motions  should  be  overruled,  except  as 
herein  Indicated. 

By  our  opinion  in  this  case  the  findings  of 
the  special  chancellor  were  In  all  things  ap- 
proved, except  only  as  to  his  finding  of  the 
value  of  the  improrements  made  on  the  lands 
by  a];^>ellants  and  those  under  whom  they 
claim.  As  to  the  value  of  those  improve- 
ments, we  held  that  the  sole  error  in  the  find- 
ing of  the  special  chancellor  was  in  adding 
to  the  cost  thereof  the  sum  of  50  per  c^t.  of 
such  cost;  and  we  held  that,  "as  to  the  im- 
provements, we  are  of  opinion  that  his  find- 
ings of  the  actual  cost  thereof  at  the  time 
of  the  recovery  will  give  the  true  amounts 
thereof,  with  which  amounts  the  appellants 
should  be  credited."  The  appellee  has  filed 
a  motion  in  which  she  states  that,  according 
to  the  finding  of  the  special  chancellor,  the 
said  cost  of  the  Improvements  made  on  the 
land  claimed  by  appellant  Bond  amounted  to 
$5,865,  to  which  the  si)ecial  chancellor  added 
$2,032.50  being  60  per  cent  of  same,  and 
which  latter  finding  was  only  disai)proved ; 
that  if  the  amount  of  the  final  balance  found 
by  the  special  Chancellor  as  due  to  the  ap- 
pellant Bond,  to  wit,  $2,591.88,  should  be  de- 
ducted from  this  disallowed  item  of  credit 
of  $2,932.50,  It  would  represent  the  true  final 
amount  due  to  appellee  from  appellant  Bond 
on  the  accounting,  to  wit,  $340.62;  that  the 
said  cost  of  the  improvements  made  on  the 
lands  claimed  by  appellants  Cora  and  Jesse 
McDonald  amounted  to  $2,520,  to  which  the 
special  chancellor  added  $1,260,  being  50  per 
cent,  of  same,  and  which  latter  item  was 
only  disapproved ;  that  If  to  the  final  balance 
found  by  the  special  chancellor  as  due  by 
the  appellants  McDonald,  to  wit,  $4,662.81, 
should  be  added  this  disallowed  item  of  cred- 
it of  $1,2G0,  It  would  represent  the  true  final 
amount  due  to  appellee  from  the  appellants 
Cora  and  Jesse  McDonald  upon  the  account- 
ing, to  wit,  $5,922.81,  and  the  appellee  asks 
that  the  portion  of  the  order  in  our  former 
opinion  which  refers  the  restating  of  an  ac- 
count to  a  master  be  set  aside,  and  that  the 
opinion  and  the  decree  be  modified  as  above 
stated.  Upon  further  examination  of  the 
report  of  the  special  master  and  the  findings 
of  the  special  chancellor,  we  are  of  the  opin- 
ion that  the  above  correctly  states  the  cost 
of  the  respective  improvements,  at  the  time 
of  the  recovery,  made  on  the  two  tracts,  and 
that  in  fixing  the  value  of  said  improvements 
at  said  amounts  the  rights  of  appellants  can- 
not be  prejudiced.  The  value  of  said  im- 
provements   is    therefore    found    as    above 


stated.  It  follows  that  upon  said  final  ac- 
counting of  the  improvements,  taxes,  and 
mesne  profits  there  is  due  by  the  appellant 
Antoinette  Bond  to  the  appellee  the  sum  of 
$340.62,  and  that  there  is  due  by  the  appel- 
lants Cora  and  Jesse  McDonald  to  the  ap- 
pellee the  sum  of  $5,922.81,  and  that  these 
should  have  been  the  findings  of  the  special 
chancellor,  and  a  decree  rendered  In  favor 
of  appellee  for  these  re^ective  amounts  and 
a  recovery  of  the  lands.  The  order  hereto- 
fore made  herein  for  the  appointment  of  a 
master  and  the  reference  to  him  for  a  re- 
statement of  the  account  is  set  aside.  The 
former  opinion  of  this  court  is  modified  so 
as  to  conform  with  this  additional  opinion. 

That  portion  of  the  decree  of  the  Woodruft 
chancery  court  which  grants  to  the  appellee 
the  restitution  of  the  land  claimed  by  the 
appellants  Cora  and  Jesse  McDonald  and  re- 
covery against  said  appellants  of  $4,662.81  is 
modified  so  that  it  will  decree  in  favor  of 
the  appellee  the  recovery  of  said  lands  claim- 
ed by  appellants  Cora  and  Jesse  McDonald, 
and  a  recovery  against  said  appellants  of 
the  sum  $5,922.81;  and  the  decree  of  the 
chancery  court  as  to  said  appellants  Cora 
and  Jesse  McDonald,  thus  modified,  is  af- 
firmed. That  portion  of  the  decree  which 
finds  in  favor  of  the  appellant  Antoinette 
Bond  for  a  balance  due  on  Improvements  and 
postponing  the  restitution  of  the  lands  claim- 
ed by  said  appellant  Bond  is  reversed ;  and 
said  portion  of  the  cause  is  remanded  to  the 
Woodruff  chancery  court,  with  directions  to 
enter  a  decree  in  favor  of  appellee  for  Im- 
mediate recovery  of  said  land  claimed  by 
appellant  Bond  and  a  recovery  against  said 
Bond  for  the  sum  of  $340.62.  We  do  not  en- 
ter a  decree  in  this  court  in  favor  of  appellee 
and  against  the  appellant  Antoinette  Bond  In 
accordance  with  the  above  opinion  for  the 
reason  that  the  title  to  land  is  herein  in- 
volved, and  that  portion  of  the  decree  Is  re- 
versed. Where  the  decree  of  the  lower  court 
involving  title  to  land  is  reversed,  this  court 
thereupon  remands  the  cause  to  the  lower 
court,  with  directions  to  enter  a  decree  in 
that  court  In  accordance  with  the  order  and 
opinion  of  this  court.  In  the  McDonald 
branch  of  this  case  the  lower  court  entered  a 
decree  in  favor  of  the  appellee  for  the  land, 
and  that  much  of  that  portion  of  the  decree 
we  have  affirmed.  We  have  only  modified  In 
that  branch  of  the  case  the  amount  of  the 
damages  that  appellee  should  recover.  There- 
fore that  portion  of  the  decree  can  be  modi- 
fied, and,  as  modified,  affirmed. 


KINO  ▼.  BTRNB  et  al. 

(Supreme  Court  of  Arkansas.     Oct.  25,  1909.) 

1.  Descent  ano  Distribution  (§  47*)— Per- 
sons Entitleo — Child  Omitted  from  Will. 
Under  Kirby's  Dig.  i  8020,  providing  that, 
where  testator  in  his  will  omits  to  mention  the 
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name  of  a  child  or  the  legal  representatives  of 
sach  child  living  at  the  time  of  the  execution  of 
the  will,  he  shall  so  far  as  regards  such  child 
be  deemed  to  have  died  intestate,  and  it  shall  be 
entitled  to  such  proportion  of  the  estate  as  if 
testator  died  intestate,  the  great  granddaughter 
of  testator  cannot  recover  where  she  was  not 
living  when  the  will  was  made. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  S§  126-130;  Dec.  Dig. 
I  47.*] 

2.  DXSCEIfT   AND    DISTBIBUTION    (§    47*)— PlB- 

80NS  Entitled— Opebation  of  Will. 
Under  such  statute,  the  great  granddaugh- 
ter could  not  recover  if  her  mother  was  living 
\rhen  the  will  was  made ;    the  grandchildren  be- 
ing mentioned  by  class  in  the  will. 

[EkL  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  126-130;  Dee.  Dig. 
I  47.»] 

3.  Descent  and  Distbibution  ({  71*)— Es- 
tablishment OF  RioHT  TO  Share— -Chil- 
DBEN  Omitted  fbok  Will. 

The  burden  is  on  one  claiming  under  Kir- 
bfB  Dig.  I  8020,  relating  to  children  omitted 
from  will,  to  show  his  right  to  recover. 

(Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  233;  Dec.  Dig.  { 
71.»] 

Appeal  from  Lafayette  Chancery  Court; 
E.  0.  Maboney,  Chancellor. 

Suit  by  Blanche  King  against  L.  A.  Byrne 
and  others.  From  a  decree  dismissing  the 
complaint,  plaintiff  appeals.     Affirmed. 

D.  L.  King,  for  appellant  L.  A.  Byrnes, 
(or  appellees. 

BATTLE,  J.  This  suit  was  brought  by 
Blanche  King  In  the  Lafayette  chancery 
court  against  Lawrence  A.  Byrne,  C.  L. 
Byrne,  J.  V.  Brame,  and  Henry  Moore  for 
the  recovery  of  lands.  She  alleged  In  her 
complaint  that  Alexander  Byrne  died  seised 
and  possessed  of  personal  and  real  property 
and  left  a  last  will  and  testament,  and  there- 
by devised  and  bequeathed  to  his  wife,  Fran- 
ces Byrne,  all  his  property  for  and  during 
her  natural  life  and  one-fifth  of  his  estate 
remaining  at  the  death  of  Frances  Byrne 
to  his  granddaughter,  Irene  Lewis,  who  died 
leaving  the  plaintiff,  Blanche  King,  her  only 
child  and  heir  surviving;  and  alleged  that 
Irene  Lewis  was  the  granddaughter  of  Fran- 
ces Byrne,  and  that  she  (Lewis)  died  leaving 
plaintiff  her  only  child  and  heir  surviving 
as  before  stated;  that  Frances  Byrne  made 
a  will  on  the  4th  day  of  September,  1888, 
without  naming  plaintiff  or  providing  for  her 
therein,  which  was  duly  probated  and  admit- 
ted to  record;  and  that  Frances  Byrne  died 
seised  and  possessed  of  certain  real  estate. 
She  did  not  allege  that  any  of  the  estate  of 
Alexander  .Byrne  remained  after  the  pay- 
ment of  his  lawful  debts,  or  that  she  (plain- 
tiff) was  living  at  the  time  Frances  Byrne 
executed  her  last  will  and  testament  She 
asked  for  a  decree  for  one-fifth  of  the  real 
estate  of  which  Alexander  and  Frances 
Byrne  severally  died  seised  and  possessed. 

The  defendants  answered,  and  denied  that 


any  of  the  estate  of  Alexander  Byrne  re- 
mained after  the  payment  of  his  lawful 
debts,  and  that  plaintiff  was  living  at  the 
time  Frances  Byrne  executed  her  last  will 
and  testament 

Upon  the  final  hearing  of  the  Cause,  the 
conrt  dismissed  plaintiff's  complaint  for  want 
of  equity;  and  she  appealed  to  this  court 

It  was  not  claimed  or  shown  that  any  of 
the  estate  of  Alexander  Byrne,  deceased,  re- 
mained after  the  administration  of  his  estate 
and  the  payment  of  his  debts.  We  take  that 
fact  as  conceded.  It  is  not  alleged  or  shown 
that  plaintiff  was  living  when  Frances  Byrne 
made  her  will.  She  claims  that  she  Is  en- 
titled to  share  In  the  property  of  Frances 
Byrne,  deceased,  on  the  theory  that  she  died 
intestate  as  to  her;  Mrs.  Byrne  not  having 
named  or  provided  for  her  In  the  will,  which 
so  far  as  It  affects  this  cause  Is  as  follows: 

"3d.  After  all  of  my  funeral  expenses  and 
debts  have  been  fully  discharged,  then  all 
of  the  remainder  of  my  property,  personal 
and  real,  moneys,  credits,  choses  In  action, 
of  whatever  name,  nature  or  description, 
which  may  come  to  my  ownership,  by  be- 
quest, devise  or  purchase,  I  hereby  bequeath 
and  devise  absolutely  unto  my  two  sons, 
Lawrence  A.  and  Casslns  L.  Byrne,  to  be 
shared  in  by  them  equally,  and  to  be  taken 
by  them  absolutely,  at  my  death.        , 

"While  I  have  bequeathed  and  devised  all 
my  property  absolutely  to  my  said  two  sons. 
It  Is  my  wish  that  they  shall,  from  time  to 
time,  contribute,  out  of  my  said  estate,  such 
sums  of  money  or  property,  to  my  grand- 
children, as  they  may  require  or  need,  to  re- 
lieve tbelr  wants,  leaving  my  said  two  sons 
to  use  their  own  discretion,  as  to  the  time 
and  manner  of  such  contributions,  believing 
that  they  will  do  what  Is  right  and  equitable 
in  the  premises." 

The  following  Is  the  statute  upon  which 
appellant  bases  her  claim:  "When  any  per- 
son shall  make  his  last  will  and  testament, 
and  omit  to  mention  the  name  of  a  child,  If 
living,  or  the  legal  representatives  of  such 
child  born  and  living  at  the  time  of  the  exe- 
cution of  such  will,  every  such  person,  so 
far  as  regards  such  child,  shall  be  deemed 
to  have  died  Intestate,  and  such  child  shall 
be  entitled  to  such  proportion,  share  and 
dividend  of  the  estate,  real  and  personal,  of 
the  testator  as  If  he  had  died  Intestate,"  etc. 
Kirby's  Dig.  {  8020. 

Appellant  cannot  recover  under  this  stat- 
ute because  It  Is  not  shovvn  that  she  was 
living  at  the  time  the  will  was  made.  If 
her  mother,  Irene,  was  living  then,  she  could 
not  recover  because  the  latter  was  mention- 
ed by  class  (grandchildren)  In  the  vrill. 
Brown  v.  Nelms,  86  Ark.  308,  112  S.  W.  373. 
It  Is  alleged  by  plaintiff,  and  not  denied 
by  the  defendants,  that  appellant's  grand- 
mother, Mary  Lewis,  bom  Byrne,  the  daugh- 
ter of  Alexander  and  Frances  Byrne,  Is  dead. 


*IMr  otber  cases  see  Mune  topic  aaa  section  NUMBUa  in  Dec.  &  Am.  Digs.  1807  to  date.  &  Keporter  Inaezea 
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but  it  is  not  alleged  or  ahown  when  she  died. 
The  bnrden  was  upon  the  plaintiff  to  show 
that  she  iras  entitled  to  recover,  and  she  has 
failed  to  do  so.    Decree  affirmed. 


BURNSIDB  ▼.  UNION  SAWMILL  CO. 
(Supreme  Court  of  Arkansas.     Oct.  23,  1909.) 

1.  iKjuNcriON  (8  16*)— Adequate  RiaiEDT  at 
Law. 

An  injunction  should  not  be  granted  where 
plaintiff  has  a  full,  adequate,  and  complete  rem- 
edy at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  15;    Dec.  Dig.  i  16.*] 

2.  Injunction  (J  62*)— Bemovai  o»  Tmbeb— 
Remedy  at  Law. 

Plaintiff,  who  purchased  certain  standing 
timber  from  a  grantee  of  defendant,  was  not  en- 
titled to  an  injunction  restraining  defendant 
from  interfering  with  the  cutting  and  removal 
of  the  timlwr,  since  plaintifC  might  sue  at  law 
for  possession  or  for  damages. 

[Ed.  Note.— For  other  cases,  gee  Injunction, 
Cent.  Dig.  {  105;    Dec.  Dig.  $  52.*] 

3.  Injunction   (§   52*)— Insolvency  op  De- 
fendant. 

The  complaint  not  alleging  defendant's  in- 
solvency did  not  show  that  the  mischief  sought 
to  be  enjoined  would  be  remediless  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  105;   Dec.  Dig.  {  52.*] 

4.  Injunction  (5  36*)— Dispute  as  to  Riohts. 

That  the  parties  placed  different  construc- 
tions on  various  provisions  of  a  timber  deed  as 
to  the  timber  conveyed  did  not  warrant  equita- 
ble relief,  since  a  court  of  law  could  construe 
the  deed  as  well  as  a  court  of  equity. 

JEd.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  Si  82-84 ;   Dec.  Dig.  8  36.*] 

Appeal  from  Union  Chancery  Court;  E.  O. 
Maboney,  Chancellor. 

Action  for  injunction  by  the  Union  Saw- 
mill Company  against  J.  W.  Burnslde.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

R.  L.  Floyd  and  N.  C.  Marsh,  for  appel- 
lant   Gaughan  &  Sifford,  for  app^lee. 

FRAUENTHAL,  J.  The  Union  Sawmill 
Company,  who  was  the  plaintiff  below,  in- 
stituted this  suit  against  J.  W.  Buckner,  de- 
fendant below,  in  December,  1908,  in  the 
Union  chancery  court,  seeking  to  enjoin  the 
defendant  from  in  any  manner  interfer- 
ing with  or  preventing  the  plaintiff  or  Its 
agents  from  cutting  and  removing  100,000 
feet  of  standing  pine  timber.  In  its  com- 
plaint it  alleged  that  in  1906  the  defendant 
had  by  deed  sold  to  the  Geo.  W.  Miles  Tim- 
ber &  Lumber  Company  the  pine  timber  12 
inches  in  diameter  standing  on  certain  lands, 
and  that  the  Geo.  W.  Miles  Timber  &  Lum- 
ber Company  thereafter  sold  said  timber  to 
plaintiff;  that  the  timber  involved  in  this 
suit  is  standing  on  the  above  lands  inside 
of  an  inclosed  field  containing  tracts  of  clear- 
ed land;  and  that  defendant  claims  that  he 
did  not  sell  the  timber  in  such  field,  and  fur- 


ther claims  that  plaintiff  Is  not  entitled  to 
any  timber  that  was  less  than  12  inches  In 
diameter  at  the  date  of  the  deed,  and  refuses 
to  permit  plaintiff  to  cut  the  said  timber  and 
remove  same.  It  is  further  alleged  that 
plaintiff  will  make  profit  out  of  the  manufac- 
ture of  the  timber,  which,  on  account  of 
many  contingencies,  especially  a  fluctuating 
market,  cannot  be  ascertained  in  a  suit  for 
damages.  The  defendant  demurred  to  the 
complaint  upon  the  grounds  that  it  does  not 
show  that  plaintiff  will  suffer  irreparable 
damage,  and  that  it  does  not  allege  the 
insolvency  of  the  defendant;  that  it  is  with- 
out equity,  and  does  not  state  a  cause  of  ac- 
tion. The  court  overruled  this  demurrer 
over  defendant's  objection.  Upon  a  trial  of 
the  cause,  the  court  granted  the  injunction 
as  asked  for  in  the  complaint.  The  defendant 
has  appealed  to  this  court 

Under  the  allegations  of  the  complaint  In 
this  case,  the  plaintiff  had  a  full,  adequate, 
and  complete  remedy  at  law,  and  in  such  case 
an  injunction  should  not  be  granted.  16  Am. 
&  Eng.  Bncy.  Law  (2d  Ed.)  352.  If  the  plain- 
tiff became  the  owner  of  the  property  in- 
volved In  this  suit  by  virtue  of  a  purchase 
thereof  from  a  grantee  of  the  defendant,  and 
the  defendant  withheld  possession  thereof, 
the  plaintiff  has  the  right  to  sue  at  law  for 
Its  possession  or  for  damages.  Where  there 
Is  a  failure  to  deliver  or  convey  property,  the 
value  of  such  property  is  the  measure  of  the 
damages  sustained;  and  the  right  to  recover 
sucb  damages  in  a  suit  at  law  would  be  a 
full  and  complete  remedy  for  the  wrongful 
withholding  of  such  property.    13  Cyc.  168. 

The  complaint  does  not  allege  the  Insol- 
vency of  the  defendant,  and  therefore  does 
not  show  that  the  mischief  sought  to  be  en- 
joined would  be  remediless  at  law.  And 
there  was  no  evidence  tending  to  show  that 
the  defendant  was  not  perfectly  solvent 
This  case  is  in  this  particular  analogous  to 
those  cases  where  it  is  sought  to  enjoin  the 
cutting  of  timber  on  land.  In  those  cases,  it 
has  been  held  that  under  rights  analogous 
to  the  rights  alleged  In  the  complaint  in  this 
case,  an  injunction  would  not  be  granted  In 
the  absence  of  any  allegation  of  the  defend- 
ant's insolvency.  Ex  parte  Foster,  11  Ark. 
304;  Myers  v.  Hawkins,  67  Ark.  413,  56  S.  W. 
640;  Western  Tie  &  Timber  Co.  v.  Newport 
Land  Co.,  75  Ark.  286.  87  S.  W.  432;  Haggart 
V.  Chapman,  77  Ark.  527,  92  S.  W.  792. 

The  fact  that  the  parties  place  different 
constructions  on  the  timber  deed  in  regard 
to  Its  various  provisions  would  not  be  ground 
for  equitable  relief.  A  court  of  law  can 
construe  the  deed  equally  as  well  as  a  court 
of  equity.  And  there  are  no  other  allega- 
tions in  the  complaint  sufficient  to  show  that 
the  plaintiff  will  suffer  Irreparable  injury 
if  an  injunction  is  not  granted. 

It  follows  that  the  lower  court  erred  In 
overruling  the   demurrer   to   the   complaint 
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The  decree  of  the  lower  court  1b  reversed, 
and  this  cause  Is  remanded,  with  directions 
to  sustain  the  demurrer  to  the  complaint 
with  leave  to  be  given  to  the  plaintiff  to 
amend  the  same,  if  he  Is  so  advised,  and  to 
proceed  not  Inconsistent  with  this  opinion. 


CAMPBELL  V.  HYDE. 
(Supreme  Court  of  Arkansas.     Oct.  25,  1909.) 

1.  False  Impbiborment  (5  7*)  —  Abbest  bt 
Police  Offices — Wabbant. 

Defendant,  a  police  offi6er,  on  information 
from  parties,  who  knew  the  facts,  that  plaintiff 
liad  Violated  a  peace  ordinance,  made  affidavit 
before  the  mayor  for  a  warrant  of  arrest,  char- 
King  plaintiff  with  disturbing  the  peace.  The 
warrant  was  issued,  and  plamtiff  was  arrested 
b;  defendant.  Held  that,  the  warrant  l>eing  fair 
npon  its  face,  the  defendant  was  protected  from 
liability  for  false  imprisonment  m  serving  it; 
it  not  being  necessary  that  the  warrant  should 
bave  been  in  aii  respects  regular.  It  was  suffi- 
cient if  it  appear  to  have  l>een  lawfully  issued, 
and  sQch  as  he  might  lawfully  serve. 

(BM.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent.  Dig.  §9  &-10 ;   Dec.  Dig.  I  7.*] 

2.  False  Impbisonmekt  (8  7*)— Pbotection 
BT  Pbocess— Process— Faib  on  Pace. 

A  process  is  fair  on  its  face  which  proceeds 
from  a  court  or  magistrate,  or  body  having  au- 
thority by  law  to  issue  process  of  that  nature, 
and  which  is  legal  in  form,  and  on  its  face  con- 
tains nothing  to  notify  or  fairlv  apprise  the  of- 
ficer that  it  issued  without  autnonty. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
piTsonment,  Cent.  Dig.  Si  8-10 ;  Dec  Dig.  S  7.*] 

3.  Falsk  Impbisonment  rt  7*)— Maliciously 
—  Pbobablk  Cause  —  Malioioub  Pboseou- 
noN. 

While  a  person  who  procures  a  warrant 
may  be  liable  to  an  action  for  malicious  prose- 
cution if  he  acts  maliciously  and  without  prob- 
able cause,  he  is  not  liable  to  an  action  for  false 
imprisonment. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment. Cent.  Dig.  {{  4&-50;  Dec.  Dig.  t 
t.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  W.  Phillips,  Special  Judge. 

Action  by  J.  E.  Hyde  against  W.  W.  Camp- 
bdl.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  dismissed. 

Appellee  sued  appellant  for  false  Imprison- 
nent  alleging  that  on  or  about  the  23d  day 
of  November,  1907,  In  the  dt^  of  Newport, 
Jackson  county.  Ark.,  defendant  did  forcibly, 
falsely,  maliclouBly,  and  against  his  will  ar- 
rest without  warrant  or  other  legal  process, 
and  imprison  blm  and  restrained  him  of  his 
liberties  for  three  days,  or  thereabout;  that 
by  reason  of  said  false  arrest  and  imprison- 
ment maliciously  committed  by  appellant 
against  appellee  he  suffered  great  shame, 
Was  greatly  injured  In  his  good  name,  repu- 
tation, and  standing,  and  otherwise  suffered 
treat  Injury,  to  his  damage  in  the  sum  of 
$10,000,  for  which  amount  he  prayed  Judg- 
ment Appellant  filed  an  answer,  in  which 
be  denied  the  allegations  of  the  complaint, 
and  for  defense  set  up  the  following:    That 


be  was  a  police  officer  of  the  city  of  Newport, 
Ark.,  and  as  such  It  was  his  duty  to  serve 
warrants  of  arrest  on  persons  charged  with 
violating  the  criminal  laws  In  said  city,  and 
with  violating  the  ordinances  of  said  city; 
that  on  the  23d  day  of  November,  1907,  there 
was  instituted  before  the  mayor  of  said  city 
a  charge  against  appellee  for  disturbing  the 
peace  by  cursing  and  threatening  to  fight, 
and  being  drunk  in  Aaron  Eeedy's  hotel,  also 
on  the  streets  of  said  city,  all  in  said  city, 
and  on  or  about  the  20th  day  of  November, 
1907;  that  the  mayor  of  said  dty  issued  a 
warrant  of  arrest  for  appellee,  and  placed 
the  same  lu  the  hands  of  appellant  for  serv- 
ice; that  in  pursuance  of  said  warrant,  and 
acting  thereunder,  appellant  went  to  the 
place  where  appellee  could  be  found,  and 
served  said  warrant  on  him,  after  which 
time  they  walked  together  to  the  mayor's 
place  of  holding  court;  that  at  said  place  ap- 
pellee was  turned  over  to  the  marshal  of  the 
city  of  Newport,  Ark.,  according  to  the  rulea 
and  regulations  governing  the  police  depart- 
ment of  said  city,  after  which  time  appellant 
had  notlUng  further  to  do  with  appellee;  that 
the  only  connection  appellant  had  with  said 
transaction  was  the  serving  of  said  warrj^nt 
of  arrest  on  appellee;  that  said  warrant  was 
duly  and  regularly  Issued  before  said  arrest 
by  said  mayor ;  that  appellant  did  nothing  In 
the  premises  but  what  it  was  his  duty  to  do 
as  an  officer;  that  said  warrant  was  served 
In  a  gentlemanly  manner;  that  appellant  did 
not  imprison  appellee  at  ail,  and  that  all  of 
hla  acts  and  doings  In  relation  to  said  arrest 
were  strictly  in  pursuance  to  said  warrant 
and  the  law,  and  in  due  performance  of  ap- 
pellant's duties  as  a  peace  officer  of  said 
city ;  and  that  he  did  not  in  any  manner  mis- 
treat appellee,  and  concluded  with  a  prayer 
for  Judgment  in  bis  behalf. 

Appellee,  among  other  things,  testified  that 
on  or  about  the  23d  day  of  November,  1907, 
appellant  arrested  him,  and  took  him  up  the 
streets  of  Newport  and  delivered  him  to  Mr. 
Baird  at  the  Hose  House.  He  did  not  carry 
appellee  into  the  mayor's  court  then.  Appel- 
lant never  said  anything  about  a  warrant 
when  he  arrested  appellee;  said:  "You  will 
have  to  go  before  the  mayor."  Appellee's 
friend  put  up  $5  for  his  first  appearance. 
Then  appellee  got  the  money  back,  thinking 
he  could  give  bond.  Caroutbers,  the  city 
marshal  and  chief  of  police,  then  said,  "I 
will  go  with  you  wherever  you  ask  me  to," 
and  appellee  replied,  "You  will  have  to  go  to 
Jail  then."  Caroutbers  lodced  appellee  up, 
and  in  a  little  whUe  appellee  made  bis  bond 
and  was  released  from  custody.  Appellee 
was  not  shown  any  warrant  by  appellant. 
Appellant,  after  arresting  him,  delivered  him 
to  Caroutbers,  and  Caroutbers  for  a  short 
time,  while  appellee  was  unable  to  make  the 
bond,  put  appellee  In  Jail.   The  appellant  was 
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there  the  morning  they  took  appellee  oat  of 
the  mayor's  court  and  put  him  In  jaU.  Ap- 
pellee admitted  that  appellant  was  a  police 
oflScer  of  the  city  of  Newport  at  the  time  he 
made  the  arrest.  Various  ordinances  were  in- 
troduced showing  that  appellant  bad  authori- 
ty to  arrest  persons  for  violating  the  city  or- 
dinances, and  making  appellant  a  conserrator 
of  the  peace  within  the  city.  An  ordinance 
was  Introduced  showing  that  it  was  the  duty 
of  appellant  after  making  arrests  to  deliver 
the  persons  arrested  to  the  city  marshal. 

There  was  testimony  on  behalf  of  appelant 
showing  that  appellant  received  information 
from  parties  who  knew  the  facts  that  appel- 
lee had  violated  a  peace  ordinance  of  the  city 
of  NewiMrt;  that  appellant  upon  this  infor- 
mation made  affidavit  before  the  mayor  for  a 
warrant  of  arrest,  charging  appellee  with  dis- 
turbing the  peace  contrary  to  the  ordinances 
of  the  city.  Thereupon  the  mayor  Issued  the 
warrant  for  the  arrest  of  appellee,  and  ap- 
pellant arrested  appellee  upon  this  warrant. 
The  appellant,  among  others,  presented  the 
following  prayers  for  instructions:  "(5)  The 
defendant  was  an  officer  of  the  city  of  New- 
port at  the  time  of  the  alleged  arrest,  and  as 
such  had  fall  power  and  authority  to  make 
the  arrest  In  question.  (6)  Yoa  are  Instruct- 
ed that  the  mayor  had  Jurisdiction  to  issue 
the  warrant  in  question,  and  further  instruct- 
ed that  an  officer  is  fully  protected  in  serv- 
ing a  warrant  that  Is  fair  on  Its  face.  (7)  Be- 
fore yoa  can  find  for  the  plaintiff,  yoa  must 
believe  and  find  from  the  evidence  that  the 
d^endant  arrested  the  plaintiff  without  any 
warrant,  and  that  the  defendant  imprisoned 
the  plaintiff.  (8)  The  defendant  was  fully 
Jnstlfled  in  serving  the  warrant  on  the  plain- 
tiff, if  he  had  such  warrant,  and  this  Is  true 
although  you  may  believe  that  the  plaintiff 
may  have  previously  been  arrested  on  a  war- 
rant Issued  by  a  justice  of  the  peace.  (9)  If 
the  defendant  had  a  warrant  fair  on  its  face. 
Issued  by  competent  authority  at  the  time  he 
arrested  the  defendant,  be  was  fully  Justi- 
fied In  making  such  arrest,  and  your  verdict 
should  be  for  the  defendant"  "(12)  If  the 
defendant,  W.  W.  Campbell,  upon  informa- 
tion received  from  credible  persons  of  such  a 
nature  a  person  would  ordinarily  believe  to 
be  true,  made  an  affidavit  charging  the  of- 
fense of  disturbing  the  peace,  and  If  defend- 
ant, believing  in  good  faith  and  without  any 
carelessness  on  his  part  that  the  plaintiff 
Hyde  had  committed  such  offense,  and  a  war- 
rant fair  upon  its  face  was  thereupon  Issued 
by  the  mayor,  then  the  defendant,  W.  W. 
Campbell,  would  be  protected  In  acting  aader 
snch  warrant  as  if  the  affidavit  upon  which 
the  warrant  was  issued  bad  been  made  by 
some  other  person  in  good  faith.  (13)  You 
are  instructed  that  under  the  evidence  In  this 
case  the  defendant,  W.  W.  Campbell,  was  au- 
thorized to  make  the  affidavit  to  procure  the 
Issuance  of  the  warrant  In  question."  The 
above  prayers  were  refused,  and  appellant 


daly  objected  and  excepted  to  the  court's  rul> 
ing. 

The  court  gave  the  following:  "Gentlemen 
of  the  Jury,  in  this  case  I  instruct  you  under 
the  testimony  that  you  must  find  a  verdict  tor 
the  plaintiff."  "(2)  You  are  instructed  that 
one  who  causes,  instigates,  participates  in, 
or  sets  in  motion,  a  wrong  is  liable  for  the 
damages  resulting  therefrom,  and  It  is  not 
a  justification  or  excuse  that  others  vrere 
likewise  connected  with  the  wrong.  (3)  Vour 
verdict  being  for  the  plaintiff,  you  will  as- 
sess such  damages  as  will  fully  compensate 
plaintiff  for  his  loss  of  time,  for  the  shame 
and  humiliation  sustained  by  blm;  for  the 
disgrace  and  injury  to  his  r^atatlon  and 
standing  in  the  community  caused  by  such 
arrest  and  imprisonment,  considering  all  the 
Burroimding  circumstances.  All  these  matters 
should  be  considered  by  you  in  arriving  at  the 
amount  of  damages  to  which  plaintiff  is  en- 
titled. (4)  The  plaintiff  having  been  unlawful- 
ly arrested  by  the  defendant,  you  are  Instruct- 
ed that  he  thereby  became  liable  for  ail  dam- 
ages growing  out  of  such  unlawful  arrest, 
whether  committed  by  him  or  by  any  other  of- 
ficer, antil  he  was  discharged.  The  damages 
that  the  plaintiff  is  entitled  to  are  just,  actual 
damages."  The  jury  returned  a  verdict  for  the 
plaintiff,  appellee,  fixing  his  damages  at  $100. 
Judgment  was  rendered  for  that  sum,  which 
appellant  seeks  to  reverse  by  this  appeal. 

Jeffery  &  Grant  and  Campbell  &  Suits,  for 
appellant 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  court  erred  in  Instructing  the  Jury  to  re- 
turn a  verdict  in  favor  of  appellee  and  in  the 
Instructions  given.  The  court  also  erred  in 
refusing  appellant's  prayer  for  instructions. 
This  court  In  Trammell  v.  Russellville  et  aL, 
34  Ark.  106,  36  Am.  Rep.  1,  said:  "It  is  es- 
tablished doctrine  that  process,  fair  on  its 
face,  win  protect  from  liability  the  officer 
executing  it  It  is  not  meant  that.lt  shall  In 
all  respects  be  regular;  but  that  it  shall  ap- 
pear to  have  been  lawfully  Issued,  and  such 
as  the  officer  might  lawfully  serve.  That  pro- 
cess may  be  said  to  be  fair  on  its  face  which  ' 
proceeds  from  a  court  or  magistrate,  or  body 
having  authoi^ty  by  law  to  issue  process  of 
that  nature,  and  which  is  legally  in  form,  and 
on  its  face  contains  nothing  to  notify  or  fair- 
ly apprise  the  officer  that  it  issued  without 
authority.  When  such  appears  to  be  the 
process,  the  officer  Is  protected  In  making 
service;  he  Is  not  concerned  with  any  illegali- 
ties that  may  exist  back  of  it  That  the  mar- 
shal and  his  deputy  were  protected  from  lia- 
bility by  the  warrants  we  think  Is  dear." 
Judge  Caldwell,  speaking  for  the  Circuit 
Court  of  Appeals,  in  Carman  v.  Emerson,  71 
Fed.  264,  18  C.  C.  A.  38,  announced  the  fol- 
lowing: "The  writ  was  in  due  form,  and 
served  within  the  territorial  Jurisdiction  ot 
the  court  in  a  lawful  manner,  by  an  officer 
authorized  by  law  to  serve  It    The  rule  bag 
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long  been  settled  that  no  ImpriBonmeit  by 
virtue  of  a  legal  writ  In  due  form.  Issued  by 
a  court  of  competent  jurisdiction,  and  served 
In  a  lawful  manner.  Is  false  Imprisonment 
It  matters  not  that  upon  a  presentation  of 
all  tbe  facts  it  appears  that  tbe  writ  was  Im- 
providently  or  wrongfully  issued.  The  exlst- 
etux  of  such  facts  does  not  make  the  writ 
void  or  Illegal,  or  Impair  its  ^cacy  as  a 
complete  defense  to  an  action  for  false  Im- 
prisonment brought  against  tbe  officer  serving 
It,  or  the  party  who  procured  it  to  be  is- 
sued and  instigated  its  service.  In  such  cases. 
If  tbe  party  procuring  the  Issuance  of  the 
writ  acts  maliciously  and  without  probable 
cause,  he  may  be  liable  to  an  action  for  mali- 
cious prosecution,  but  he  is  not  .liable  to  an 
action  for  false  Imprisonment." 

It  follows  that  upon  tbe.  undisputed  facts 
of  this  record  the  appellant  Is  not  liable  for 
false  imprisonment.  The  court  erred  in  so 
holding,  and  for  the  errors  indicated  the 
judgment  must  be  reversed,  and  the  cause  is 
dismissed. 


JACKSON  V.  STATE. 

(Supreme  Court  of  Arkansas.     Oct.  25,  1009.) 

1  Bape  (i  40*)— Evidence— ADMisaiBiLiTr. 

On  a  trial  tor  rape,  the  reputation  of  prose- 
«otrix  for  ancbastity  is  admissible  to  show  her 
consent. 

[Eld.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  Si  55-59;    Dee.  Dig.  i  40.*] 

2.  WiTHESSEs  (S  337*)— Impeachment. 

The  credit  of  prosecutrix  as  a  witness  in 
a  trial  for  rape  may  be  impeached  by  evidence 
that  her  general  reputation  for  truth  or  im- 
moialit:^  renders  her  unworthy  of  belief,  but  not 
by  particular  wrongful  acts. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1129-1131;   Dec.  Dig.  i  337.*] 

3.  Ckiminai,  Law  (J  830*)  —  Instbuctions — 
Requests. 

Accnsed  reqnesting  an  instruction  submit- 
ting an  isfnie  must  request  a  correct  instruction 
or  the  refusal  to  give  it  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  2012,  2017;  Dec.  Dig.  { 
830.*] 

4.  Rape  (J  59*)— Evidence— Ikstbuctions. 

Where,  on  a  trial  for  rape,  the  prosecutrix 
testified  that  the  rape  occurred  at  night  at  a 
place  she  believed  to  be  remote  from  human 
habitation,  and  that  her  resiatance  was  over- 
come through  fear,  and  accused  testified  that  tbp 
intercourse  was  voluntary,  the  court  on  proper 
request  must  charge  that  the  failure  to  make 
an  outcry  might  be  considered  in  connection 
with  the  other  facts  as  showing  want  of  resist- 
ance. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i  97;    Dec.  Dig.  {  59.*]    . 

5.  Rape  (J  59*)— Evidence— Instbcctions. 

Where,  on  a  trial  for  rape,  the  state  mainly 
relied  on  the  testimony  of  prosecutrix,  and  pc- 
cosed  testified  that  the  intercourse  was  vol- 
nntaiT,  that  thereafter  he  took  her  to  a  neigh- 
bor's house,  that  she  made  no  complaint,  that  he 
sabsequently  met  her,  and  that  her  manner  to 
him  was  friendly,  the  refusal  to  charge  that  the 
failure  to  make  immediate  complaint,  and  that 


she  remained  friendly  for  some  time,  could  be 
considered  on  the  question  whether  the  inter- 
course was  by  consent,  was  erroneous. 

[Eld.  Note.— For  other  cases,  see  Rape,  Cent 
Diig.  i  96;    Dec.  Dig.  i  69.*] 

Appeal  from  Circuit  Court  Monroe  Coun- 
ty ;  Eugene  Lankford,  Judge. 

Sam  Jackson  was  convicted  of  rape,  and  he 
appeals.    Reversed  and  remanded. 

H.  A.  Parker,  for  appellant  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst  Atty.  Gen.,  for  tbe  Stat& 

HART,  J.  Sam  Jackson  was  indicted,  tried 
before  a  Jury,  and  convicted  of  the  crime  of 
rape  in  the  Monroe  circtdt  court  The  case  is 
here  on  appeal. 

Counsel  for  appellant  assigns  as  error  the 
refusal  of  the  court  to  give  the  following  in- 
struction :  "The  court  Instructs  the  jury  that 
If  they  find  from  the  testimony  that  the  vic- 
tim or  prosecutrix  is  a  woman  of  Immoral 
character  that  the  jury  should  consider  this 
fact  for  two  purposes :  (1)  It  goea  to  her 
credibility  as  a  witness.  (2)  The  jury  may 
consider  It  upon  the  question  of  consent." 
This  Instruction  was  based  upon  the  evidence 
adduced  at  the  trial  tending  to  show  that  the 
prosecutrix  was  a  woman  of  unchaste  char- 
acter. The  Instruction  was  properly  refus- 
ed In  the  form  In  which  it  was  presented. 
Her  reputation  for  chastity  may  not  be  put 
In  issue  to  shake  her  credit  as  a  witness,  but 
only  to  show  her  consent,  and  so  no  rape. 
Her  credit  as  a  witness  may  be  Impeached  by 
evidence  that  her  general  reputation  for 
truth  or  immorality  renders  her  unwoi^hy  of 
belief,  but  not  by  evidence  of  particular 
wrongful  acts.  The  reason  for  admitting  evi- 
dence concerning  her  chastity  is  that  a  jury 
might  more  readily  infer  assent  to  the  inter- 
course in  an  unchaste  woman  than  in  a  vir- 
tuous one.  Hence  the  Instruction  was  not 
correct  in  the  form  in  which  it  was  present- 
ed. Maxey  v.  State.  66  Ark.  523,  52  S.  W.  2 ; 
State  V.  Stlmpson,  78  Vt  124,  62  Atl.  14,  12 
L.  R.  A.  (N.  S.)  1163 ;  1  Wigmore  on  Evidence, 
18  199,  200 ;  3  Rice  on  Evidence,  p.  605.  Ap- 
pellant under  the  authorities,  supra,  was  en- 
titled to  an  instruction  on  the  bad  reputation 
of  the  prosecutrix  for  chastity  as  affecting 
the  question  of  her  consent  But  It  was  tbe 
duty  of  appellant  to  ask  a  correct  Instruc- 
tion. Mabry  v.  State,  80  Ark.  346,  97  S.  W. 
I  285 ;  Allison  v.  State,  74  Ark.  454,  86  S.  W. 
409,  and  cases  cited ;  Snyder  v.  State,  86  Ark. 
456,  111  S.  W.  465 ;  Western  Coal  A  Mining 
Co.  V.  Bums,  84  Ark.  74,  104  S.  W.  535. 

Counsel  for  appellant  urges  upon  us  a  re- 
versal because  the  court  refused  to  give  the 
following  Instruction:    "The  court  Instructs 
I  the  jury  that  it  was  the  duty  of  Estella  WIl- 
!  Hams,  when  she  thought  a  rape  was  about 
'  to  be  committed  on  her,  to  make  an  outcry; 
and  that,  if  she  failed  to  do  so,  the  jury  can 
consider  this  fact  as  showing  want  of  resist- 
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ance."  The  court  properly  refused  the  In- 
struction in  the  form  In  which  it  was  pre- 
sented. The  prosecutrix  testified  that  the 
rape  occurred  in  the  nighttime  at  a  place  she 
belieyed  to  be  remote  from  l^uman  habitation, 
and  that  her  resistance  was  overcome 
through  fear.  Appellant  testified  that  the  in- 
tercourse was  voluntary.  Hence  it  cannot 
be  said  that  it  was  the  duty  of  the  prosecu- 
trix to  make  an  outcry ;  for  this  would  have 
Invaded  the  province  of  the  Jury  in  express- 
ing an  opinion  on  the  evidence.  If  a  proper 
Instruction  on  the  question  had  been  asl^ed, 
the  court  should  have  told  the  Jury  that  the 
failure  to  make  an  outcry  might  be  consider- 
ed by  the  Jury  In  connection  with  the  other 
facts  and  circumstances  adduced  In  evidence 
as  tending  to  show  want  of  resistance. 

Counsel  for  appellant  also  complains  that 
the  court  refused  to  Instruct  the  Jury  as  fol- 
lows: 

"(7)  The  court  Instructs  the  Jury  that,  if 
they  find  from  the  evidence  that  Estella  Wll- 
licrms  failed  to  make  complaint  immediately 
after  the  alleged  commission  of  said  offense, 
the  Jury  may  consider  this  upon  the  matter 
as  to  whether  she  gave  her  consent  or  not 

"(8)  The  court  Instructs  the  Jury  that,  if 
they  find  from  the  evidence  in  this  case  that 
the  defendant  and  the  prosecutrix  remained 
friendly  for  some  time  after  the  alleged  out- 
rage, this  can  be  considered  whether  the  sex- 
ual intercourse  was  by  consent  or  not" 

These  instructions,  or  one  of  similar  Im- 
port, should  have  been  given.  23  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  pp.  862,  863,  and  cas- 
es cited.  Appellant  te^ifled  that  after  he 
had  sexual  Intercourse  with  the  prosecutrix 
he  carried  her  to  a  neighbor's  house,  and 
that  after  sitting  around  the  fireside  for 
some  time,  she  went  to  bed  without  making 
any  complaint ;  that  be  met  her  on  two  dif- 
ferent occasions  after  this  before  a  charge  of 
rape  was  preferred  against  him ;  and  that 
her  manner  toward  him  was  friendly  and 
cordial.  It  is  the  natural  instinct  of  a  wo- 
man to  complain  of  an  outrage  of  this  kind 
at  the  first  opportunity,  and  to  have  a  feel- 
ing of  aversion  against  the  perpetrator  of  it 
The  theory  of  the  state  was  that  she  was 
overcome  by  fear  of  appellant.  This  view 
was  presented  to  the  Jury  by  the  court  by  a 
proper  instruction.  Appellant's  theory  was 
that  his  intercourse  with  the  prosecutrix  was 
by  her  consent.  He  was 'entitled  to  have 
this  view  presented  to  the  Jury.  The  state 
relied  mainly  upon  the  testimony  of  the  pros- 
ecutrix for  a  conviction.  The  testimony  of 
the  appellant  was  In  direct  conflict  with  her 
testimony.  Hence  the  refusal  to  give  the  in- 
structions was  prejudicial  to  the  appellant 
Hamilton-Brown  Shoe  Co.  v.  Choctaw  Mer- 
cantile Co.,  80  Ark.  438,  97  S.  W.  284 ;  Little 
Aock  Ry.  ft  Elec.  Co.  v.  Goerner,  80  Ark. 
158,  95  S.  W.  1007,  7  L.  R.  A.  (N.  S.)  97; 
Smith  V.   State,  50  Ark.  545,  8  S.  W.  941; 


Taylor  v.  McOlintock,  87  Ark.  243,  112  S.  W. 
405. 

Other  assignments  of  error  are  pressed  for 
our  determination,  but  as  they  relate  to  mat- 
ters that  will  not  likely  arise  upon  a  new 
trial  of  the  case,  they  need  not  be  considered. 

For  the  error  in  refusing  to  give  instruc- 
tions Nos.  7  and  8,  requested  by  appellant 
the  Judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 


ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  McNAMARE. 
(Supreme  Court  of  Arkansas.     June  28,  1909.) 

1.  Venoe  (5  65*)— Change  of  Venhb — Stat- 
DTOBY  Provisions. 

Kirb^'s  Dig.  g  7996,  provides  that  a  party 
may  obtam  a  change  of  venue  on  a  petition  stat- 
ing that  be  believes  that  he  cannot  obtain  a  fair 
tnal  in  the  county  where  the  action  is  pending 
on  account  of  the  undue  influence  of  his  adver- 
sary, etc.  The  petition  ahall  be  verified  and 
supported  by  the  affidavits  of  at  least  two  cred- 
ible persons  that  affiants  believe  the  statements 
of  petitioner  are  true.  Section  7998  provides 
that  on  presenting  the  petition,  which  may  be 
resisted,  the  judge  may  order  a  change  of  venue, 
etc.,  provided  that  where  plaintiff  sues  in  a 
county  other  than  that  of  his  residence,  or  wherp 
the  occurrence  of  which  he  complains  took  place, 
unless  compelled  to  do  so  to  get  service  on  de- 
fendant defendant  shall  have  the  right  to  a 
change  of  venue  on  presentation  of  his  petition 
duly  verified.  Held  that,  ^vhere  the  conditions 
contained  in  the  proviso  to  tbe-iatter  section  ex- 
ist, defendant  is  entitled  as  of  right  to  a  change 
of  venue,  and  his  verified  petition  need  not  be 
supported  by  affidavits. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {  109;   Dec.  Dig.  {  65.*] 

2.  Death  (8   47*)  —  Actions  —  Compi,aint  — 
Statutes. 

A  complaint,  alleging  that  the  death  of 
plaintiff's  husband  was  caused  by  the  negligence 
of  defendant  railroad  in  failiug  to  block  its  frogs 
and  guard  rails  eis  required  by  law,  states  a 
cause  of  action  under  Rev.  St.  Mo.  1899,  $  28G5 
(Ann.  St.  1906,  p.  1644),  giving  a  right  of  action 
tor  death  caused  by  the  wrongful  act,  neglect, 
or  default  of  another,  and  not  under  soctlon 
2S64,  giving  a  right  of  action  for  death  caused 
by  the  negligence  of  the  servant  operating  de- 
fendant's instrument  of  transportation. 

[Eld.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  61 ;  Dec.  Dig.  i  47.*] 

3.  Death  (8  11*)  —  Statutes  —  Cbbation  of 
New  Cause  of  Action. 

Rev.  St.  Mo.  1899.  §  2865  fAnn.  St.  1906, 
p.  1(>44),  giving  a  right  of  action  for  death  caused 
by  wrongful  act,  etc.,  where  the  injured  person 
would  have  been  entitled  to  recover  had  death 
not  ensued,  does  not  create  a  new  cause  of  ac- 
tion, but  simply  transmits  one  that  therefrom 
existed,  and  would  have  ceased  to  exist  on  the 
death  of  the  injured  party  but  for  the  provisions 
of  the  section. 

[Eld.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  15;   Dec  Dig.  {  11.*] 

4.  Death  (§  7*)— Statutes— Cause  or  Aotioh 

— Natdbe. 

Rev.  St.  Mo.  1899,  $  2805  (Ann.  St  1906, 
p.  1C44),  giving  a  right  of  action  for  damages 
for  death  caused  by  wrongful  act  where  the  in- 
jured person  would  have  been  entitled  to  re- 
cover had  death  not  ensued,  does  not  inflict  a 
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penalty  by  way  of  punishment,  but  merely  gives 
compensation  for  the  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  114;  Dec  Dig.  17.*] 

5.  Death  (J  35*)— Actions— Jtibisdiotion. 

An  action  may  be  maintained  in  Aricansas 
BDder  Rev.  St.  Mo.  1899,  |  2865  (Ann.  St.  1906, 
p.  1644),  giving  a  right  of  action  for  damages 
tor  death  caused  by  wrongful  act ;  .such  statute 
being  substantially  similar  in  import  and  char- 
acter to  the  Arkansas  statute  on  the  subject 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent. 
Dig.  S  50;   Dec  Dig.  |  35.*] 

6.  Constitutional  Law  (g  301*)— Dub  Pbo- 
CE58  OF  Law— Deprivation  of  Defense — 

COKTBIBUTOBY  NEGLIGENCE. 

Act.  Mo.  Feb.  28,  1907  (Laws  1907.  p.  18C1), 
i  1,  requires  all  corporations,  etc.,  operating 
railroads  in  the  state  to  maintain  the  best  known 
appliances  to  fill  or  block  all  switches,  frogs, 
and  guard  rails  on  the  roads,  in  all  yards,  etc, 
to  prevent,  as  far  as  possible,  the  fpet  of  em- 
ployes or  other  persons  from  being  caught  therein. 
Section  2  provides  that  the  contributory  negli- 
gence of  any  person  injured  or  killed  by  reason 
of  noncompliance  with  the  act  shall  not  relieve 
the  railroad  from  liability  in  an  action  for  dam- 
ages. Held,  that  the  act  is  within  the  police 
power  of  the  state,  and  is  not  unconstitutional 
because  depriving  a  railroad  of  the  defense  of 
contributory  negligence,  and  thereby  depriving  it 
of  its  property  without  due  process  of  law. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  857 ;   Dec  Dig.  g  301.*] 

T.  CoiniEBCg  (1 10*)— Rbguuition  by  Statb— 

Statute. 
Since  Congress  has  not  required  railroads 
ea^aged  in  interstate  commerce  to  fill  or  block 
switches,  frogs,  and  guard  rails  on  their  roads. 
Act  Mo.  Feb.  28,  1907  (Laws  1907,  p.  181),  re- 
quiring railroads  so  to  do,  does  not  conflict  with 
Act  Cong.  April  22,  1908  (35  Stat.  65,  c.  149), 
commonly  known  as  the  "employer's  liability 
act"  whereby  Congress  assumed  jurisdiction 
over  injuries  to  employes  engaged  in  interstate 
commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  8;   Dec  Dig.  i  10.*] 

McCnUoch,  C.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Brlce  B.  Hndglns,  Judge. 

Action  by  Rutb  F.  McNamare  against  the 
St  Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded  for 
new  trial. 

This  Is  an  action  by  Rutb  E.  McNamare, 
widow  of  F.  McNamare,  against  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
to  recover  damages  for  alleged  negligence  in 
killing  her  husband  while  In  the  employment 
of  said  railway  company.  The  material  facts 
npon  which  the  suit  is  based  are  as  follows: 
On  the  18th  day  of  February,  1908,  plalntlfTs 
hnsband  was  In  the  employment  of  the  de- 
fendant as  a  brakeman  on  one  of  Its  freight 
trains,  running  from  Cotter,  Ark.,  to  Crane, 
Uo.  On  said  date  one  of  the  defendant's 
freight  trains  upon  which  her  said  husband 
wag  a  brakeman  was  running  north  on  de- 
fendant's railroad  at  or  near  Melva,  Mo.,  and 
the  conductor  ordered  her  husband,  who  was 
in  the  rear  of  said  train,  to  walk  over  the 


cars  and  notify  the  engineer  to  head-In  on  a 
switch  In  the  yards  at  Melva  for  the  purpose 
of  allowing  a  passenger  train  to  pass.  In 
obedience  to  the  order,  McNamare  went  for- 
ward and  notified  the  engineer.  The  enj;l- 
neer,  Instead  of  heading  Into  the  switch, 
went  to  the  other  end  of  it  for  the  purp-^e 
of  backing  Into  It  It  was  the  duty  of  Mc- 
Namare to  assist  In  operating  the  switch. 
For  that  purpose,  as  the  engine  approached 
the  switch  stand,  he  jumped  off  of  It  HAs 
foot  was  caught  In  an  unblocked  frog  oJ 
guard  rail,  and  was  held  so  firmly  that  he 
could  not  unloose  it  so  as  to  get  out  of  the 
way  of  the  train.  The  train  ran  over  him, 
severing  his  legs  from  his  body,  which  re- 
sulted in  his  death.  In  getting  off  of  the  en- 
gine he  jumped  on  the  side  next  to  the 
switch,  instead  of  on  the  opposite  side,  as  he 
was  required  to  do  by  the  rules  of  the  com- 
pany. There  was  a  jury  trial  and  verdict 
for  the  plaintiff  in  the  sum  of  $7,500.  From 
the  judgment  entered  on  the  verdict  the  de- 
fendant has  appealed. 

E.  B.  Klnsworthy,  S.  D.  Campbell,  and  T. 
T.  Dickinson,  for  appellant    Jones  &  Seawell 
and  Hamlin  &  Seawell,  for  appellee. 
« 

HART,  J.  (after  stating  the  facts  as  above). 
1.  Counsel  for  appellant  assign  as  error  the 
action  of  the  court  In  refusing  to  grant  It  a 
change  of  venue.  In  its  petition  for  a  change 
of  venue  appellant  states:  '.That  it  verily  be- 
lieves that  It  cannot  obtain  a  fair  and  Im- 
partial trial  In  this,  Marion,  county,  on  ac- 
count of  the  undue  prejudice  against  the  pe- 
titioner In  said  county.  It  further  says  the 
plaintiff  Is  not  a  resident  of  Marlon  county. 
Ark.,  but  is  a  resident  of  the  state  of  Mis- 
souri; that  her  cause  of  action.  If  any  she 
has,  and  the  occurrence  of  which  she  com- 
plains, did  not  take  place  in  Marlon  county. 
Ark.,  but  occurred  in  the  state  of  Missouri, 
and  plaintiff  was  not  compelled  to  Institute 
her  suit  in  Marion  county  In  order  to  get 
service  on  the  defendant" — and  ends  with  a 
prayer  to  grant  it  an  order  changing  the 
venue  of  this  case  to  some  other  county  In  the 
state  of  Arkansas,  against,  which  there  was 
no  valid  objection,  and  for  all  other  proper  * 
relief. 
'  The  facts  are  that  appellee  came  to  Marl- 
on county  after  the  suit  was  brought,  a  few 
weeks  before  the  date  of  the  trial,  and  resid- 
ed there  at  the  time  of  the  trial.  At  the 
time  her  husband  received  the  Injury  com- 
plained of,  they  resided  at  the  town  of  Cot- 
ter, In  Baxter  county.  Ark.,  through  which 
county  appellant's  line  of  railroad  also  ex- 
tended. The  injury  complained  of  occurred 
In  the  state  of  Missouri.  The  action  was  not 
commenced  in  the  county  of  the  plalutlff'si 
residence,  nor  in  the  county  where  the  occur- 
rence she  complains  of  took  place,  and  it  was 
not  necessary  to  bring  the  suit  In  Marlon 


•Tor  soiar  eases  see  same  topic  and  section  NUMBER  in  D«c.  it  Am.  Digs.  X907  to  date,  A  Reporter  ladexas 
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county  in  order  to  get  service  on  the  appel- 
lant Hence,  upon  presentation  of  Its  peti- 
tion duly  verified,  appellant  was  entitled  as 
a  matter  of  right  to  a  change  of  venue. 

We  will  quote  the  two  sections  of  our  stat- 
utes relative  to  the  question:  Section  7996 
provides:  "Any  party  to  a  civil  action  trial 
by  Jury  may  obtain  an  order  for  change  of 
venue  therein  by  a  motion  upon  a  petition 
stating  that  he  verily  believes  that  he  cannot 
obtain  a  fair  and  Impartial  trial  in  said  ac- 
tion In  the  county  in  which  the  same  is  pend- 
ing on  account  of  the  undue  influence  of  bia 
adversary,  or  of  the  undue  prejudice  against 
the  petitioner,  or  his  cause  of  action,  or  de- 
fense, in  such  county.  The  petition  shall  be 
signed  by  the  party  and  verified  as  pleadings 
are  required  to  be  verified,  and  shall  be  sup- 
ported by  aflSdavits  of  at  least  two  credible 
persons  to  the  effect  that  affiants  believe  that 
the  statements  of  the  petitioner  are  true." 
Section  7998:  "Upon  presenting  the  petition, 
which  may  be  resisted,  and  notice  to  such 
judge,  he  may  make  an  order  for  the  change 
of  venue  In  such  action  if,  in  his  Judgment, 
it  be  necessary  to  a  fair  and  impartial  trial, 
to  a  county  to  which  there  is  no  valid  objec- 
tion, which  he  concludes  Is  most  convenient 
to  the  parties  and  their  witnesses ;  provided, 
that,  in  case  where  the  plaintiff  shall  have  in- 
stituted suit  in  a  county  other  than  that  of 
his  residence,  or  of  the  county  where  the  oc- 
currence of  which  he  complains  took  place, 
unless  compelled  to  do  so  in  order  to  get 
service  on  the  defendant,  the  defendant  shall 
have  the  right  to  a  change  of  venue  upon 
presentation  of  his  petition  duly  verified." 

The  language,  "upon  presenting  the  peti- 
tion, which  may  be  resisted,"  plainly  con- 
templates the  petition  duly  verified  and  the 
supporting  affidavits.  This  Is  so  for  the  rea- 
son that  it  provides  for  a  resistance,  which 
could  not  be  done  and  which  would  not  be 
necessary  to  be  done  unless  a  petition  for 
change  of  venue  duly  verified  and  with  sup- 
porting affidavits  as  required  by  the  statute 
had  been  filed.  In  short  there  would  be 
nothing  to  resist  unless  the  requirements  of 
7996  had  been  compiled  with.  The  proviso 
contained  in  the  latter  part  of  section  7998  is 
'  a  limitation  upon  the  preceding  part  of  the 
section.  Where  the  conditions  contained  in 
the  proviso  exist,  they  defeat  the  operation 
of  the  first  part  of  the  section.  In  other 
words,  the  proviso  conditionally  limits  the 
operation  of  the  statute  relative  to  a  change 
of  venue.  It  provides  that,  when  the  condi- 
tions exist,  the  change  of  venue  shall  be 
granted  as  a  matter  of  right  upon  presenta- 
tion of  the  petition  duly  verified.  If  the  Leg- 
islature had  intended  that  the  supporting  af- 
fidavits should  accompany  the  petition  as  a 
prerequisite  to  the  granting  of  a  change  of 
venue,  it  would  have  used  the  language  "up- 
on presentation  of  his  petition  duly  verified 
together  with  the  supporting  affidavits" ;  but 
the  expression  of  the  one  excludes  the  use  of 
the  other.    In  the  case  of  St  Louis  South- 


western Railway  Co.  v.  Turlow,  81  Ark.,  at 
page  499,  99  S.  W.  690,  the  court  said:  "The 
statute  plainly  means  that  If  the  plaintiff 
commences  an  action  In  a  county  other  than 
that  of  his  residence,  or  other  than  that  of 
the  county  in  which  this  occurrence  of  which 
he  complains  took  place,  unless  he  Is  com- 
pelled to  do  so  in  order  to  get  service  on  the 
defendant,  the  latter  shall  have  the  right  to 
a  change  of  venue  upon  presentation  of  his 
petition  in  proper  form,  duly  verified,  contain- 
ing allegations  of  the  statutory  grounds  of 
prejudice  or  undue  influence  and  supported 
by  the  affidavits  of  two  credible  witnesses." 
The  use  of  the  words,  "and  supported  by  the 
affidavits  of  two  credible  witnesses,"  used 
by  the  court,  was  not  necessary  to  a  proper 
determination  of  the  issue  under  considera- 
tion, and  the  views  we  have  expressed  In  the 
present  case  are  in  harmony  with  the  rest  ot 
the  opinion. 

2.  Appellee  alleges  in  her  complaint  that 
she  Is  entitled  to  maintain  this  action  under 
section  2864  of  the  Revised  Statutes  of  Mis- 
souri of  1899  (Ann.  St  1906,  p.  1637).  ■  Coun- 
sel for  appellant  contend  that  section  2864 
Is  penal  in  its  character,  and  that  the  courts 
of  one  Jurisdiction  will  not  enforce  the  penal 
statutes  of  another.  The  allegations  of  the 
complaint  do  not  state  a  cause  of  action  un- 
der section  2864,  but  do  state  a  cause  of  ac- 
tion under  section  2865  of  the  Revised  Stat- 
utes of  Missouri.  The  right  of  action  given 
in  section  2864  is  for  a  death  caused  by 
the  negligence  of  the  servant  operating  the 
defendant's  instrument  of  transportation, 
whether  it  be  a  locomotive,  car,  train  of  ears, 
steamboat,  its  machinery,  stagecoach,  or  oth- 
er public  conveyance,  while  the  right  of  ac- 
tion given  in  the  two  sections  next  following 
is  for  a  death  caused  by  the  negligence  of  the 
defendant,  which  may  mean  his  own  negli- 
gence, as,  for  instance,  in  furnishing  an  un- 
safe vehicle,  or  it  may  mean  his  negligence 
through  his  servant  in  some  particular  other 
than  the  particular  specified  In  section  2864, 
for  which,  if  the  person  Injured  had  not  died, 
he  would  have  had  a  cause  of  action.  Casey 
V.  Transit  Co.,  205  Mo.  721,  103  8.  W.  1146; 
Crohn  v.  Kansas  City  Home  Telephone  Co., 
131  Mo.  App.  813,  109  S.  W.  1068.  The  com- 
plaint In  this  case  alleges  that  the  death  of 
McNamare  was  caused  by  the  negligence  of 
appellant  In  falling  to  block  Its  frogs  and 
guard  rails  as  required  by  the  act  approved 
February  28,  1907.  See  Laws  Mo.  1907,  p. 
181.  Hence  it  states  a  cause  of  action  under 
section  2865,  and  not  under  2864,  of  the  Mis- 
souri Revised  Statutes.  Section  2865  does 
not  create  a  new  cause  of  action,  but  simply 
transmits  one  that  theretofore  lexlsted,  and 
would  have  ceased  to  exist  iipon  the  death 
of  the  injured  party  but  for  its  provisions. 
Strottman  v.  St  Louis,  Iron  M.  &  Sou.  R. 
Co.,  211  Mo.  227,  109  S.  W.  769.  Section 
2865,  Rev.  St  Mo.  1899,  Is  as  follows: 
"Whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect  or  default 
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of  another,  and  the  act,  neglect  or  default  is 
SQCb  aa  would.  If  death  had  not  ensued,  have 
entitled  the  party  Injured  to  maintain  an 
action  and  recover  damages  in  respect  there- 
of, then,  and  in  every  such  case,  the  person 
who,  or  the  corporation  which  would  have 
been  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured." 

It  will  be  seen  that  the  recovery  permit- 
ted by  this  statute,  giving  a  right  of  action 
for  death  by  wrongful  act,  is  not  a  penalty 
Inflicted  by  way  of  punishment,  but  is  mere- 
ly compensatory  for  the  damages  sustained 
by  the  widow,  to  whom  under  the  Missouri 
statutes  the  right  of  action  was  transmitted 
on  the  death  of  her  husband.  It  Is  well  set- 
tled that 'an  action  under  such  statutes  may 
be  maintained  in  another  state  having  a 
statute  substantially  similar  in  import  and 
character,  St  Louis,  L  M.  &  S.  R.  Co.  v. 
Haist,  71  Ark.  258,  72  S.  W.  893,  100  Am. 
St  Rep.  65,  and  numerous  cases  cited  in  note 
to  the  case  of  Ralsor  v.  Chicago  &i  Alton  Ry. 
Co.,  on  page  806  of  2  Am.  &  Eng.  Ann.  Cases. 
Counsel  for  appellant  urges  upon  us  that  the 
statutes  are  not  substantially  similar  In  their 
character.  As  we  have  already  shown,  the 
statute  of  Missouri  under  which  the  suit  was 
brought  is  similar  to  ours  In  that  it  is  not 
a  suit  for  a  penalty,  but  for  damages  as 
compensation ;  and  also  that  it  does  not 
create  a  new  cause  of  action,  but  simply  pro- 
vides for  the  survival  of  the  cause  of  action 
where  death  ensues.  There  is  no  objection 
that  the  right  of  action  Is  enforced  by  the 
widow  as  provided  by  the  laws  of  Missouri 
Instead  of  by  the  personal  representative  for 
the  benefit  of  the  estate;  and  for  the  bene- 
Sclarles  of  the  deceased,  as  provided  by  our 
statutes.  In  Dennick  v.  Railroad  Company, 
103  U.  S.  11,  26  L.  Ed.  439,  the  United  States 
Supreme  Court  said  of  a  similar  action:  "It 
Is  Indeed  a  right  dependent  solely  on  the 
statute  of  the  state;  but  wlien  the  act  is 
done  for  which  the  law  says  the  person  shall 
be  liable,  and  the  action  by  which  the  remedy 
la  to  be  enforced  is  a  personal  and  not  a  real 
action,  and  Is  of  that  character  which  the 
law  recognizes  as  transitory  and  not  local, 
we  cannot  see  why  the  defendant  may  not 
be  liable  in  any  court  to  whose  Jurisdiction 
be  can  be  subjected  by  personal  process  or 
by  voluntary  appearance,  as  was  the  case 
here.  It  Is  difficult  to  understand  how  the 
nature  of  the  remedy,  or  the  Jurisdiction  of 
the  courts  to  enforce  It  Is  in  any  manner 
dependent  on  the  question  whether  It  Is  stat- 
utory rigkt  or  a  common-law  right.  Where- 
ever,  by  either  the  common  law  or  the  stat- 
ute law  of  a  state,  a  right  of  action  has  be- 
come fixed,  and  a  legal  liability  incurred, 
that  liability  may  be  enforced  and  the  right 
of  action  pursued  In  any  court  which  has 
Jurisdiction  of  such  matters  and  can  obtain 
Jnrlsdlction  of  the  parties."  To  the  same 
effect  see  Boston  &  M.  R.  Co.  v.  McDuffey 
et  al.,  79  Fed.  934,  25  C.  C.  A.  247.    Therefore 


we  are  of  the  opinion  that  under  the  princi- 
ples above  declared  the  'suit  can  be  main- 
tained in  this  stat& 

3.  It  is  next  contended  that  the  act  ap- 
proved February  28,  1907  (Laws  Mo.  1907,  p. 
181),  Is  unconstitutional.  The  act  reads  as 
follows: 

"Section  1.  That  all  companies  or  corpora- 
tions, lessees  or  other  persons  owning  or  oper- 
ating any  railroad  or  part  of  railroad  In  this 
state,  are  hereby  required,  on  or  before  the 
first  day  of  September,  nineteen  hundred  and 
seven  (1907),  to  adopt  put  in  use  and  main- 
tain the  best  known  appli^ces  or  inventions 
to  fill  or  block  all  switches,  frogs  and  guard 
rails  on  their  roads,  in  all  yards,  divisional 
and  terminal  stations,  and  where  trains  are 
made  up,  to  prevent,  as  far  as  possible,  the 
feet  of  employes  or  other  persons  from  being 
caught  therein.  Any  company  or  corpora- 
tion, lessees  or  other  person,  owning  or  oper- 
ating any  railroad,  or  part  of  a  railroad  In 
this  state,  who  shall  fail  to  do  any  act  or 
thing  in  this  section  required  to  be  done, 
or  shall  cause  any  act  or  thing  not  to  be 
done,  or  shall  aid  or  abet  any  such  omission, 
shall  be  deemed  guilty  of  a  violation  of  this 
law,  and  shall  forfeit  and  pay  the  sum  of 
ten  dollars  (110.00)  for  every  such  offense, 
and  each  day  shall  constitute  a  separate 
and  distinct  offense.  At  every  term  of  a 
court  of  record  of  this  state  having  criminal 
Jurisdiction,  the  Judge  thereof  shall  direct 
and  charge  grand  Juries  to  make  special  in- 
quiry as  to  violation  of  this  law. 

"Sec.  2.  When  any  employ^  or  other  per- 
son shall  be  injured,  maimed  or  killed,  by 
reason  of  the  noncompliance  with  the  provi- 
sions of  this  act  then  In  any  action  for  dam- 
ages which  may  be  Instituted  against  any 
railroad  company,  corporation  or  lessee  for 
such  injuring,  maimlug  or  killing,  jjroof  of 
contributory  negligence  or  carelessness  on 
the  part  of  any  employ^  or  other  person  so 
injured,  maimed  or  killed,  shall  not  relieve 
such  railroad  company  (corporation)  or  les- 
see from  liability." 

Counsel  first  urged  that  the  act  is  uncon- 
stitutional because  it  takes  away  the  defense 
of  contributory  negligence  from  the  railroad 
company  and  thereby  deprives  it  of  its  prop- 
erty without  due  process  of  law.  The  rule 
on  that  subject  as  laid  down  by  Mr.  Elliott 
Is  as  follows:  "There  are  many  modern 
statutes  requiring  the  performance  of  speci- 
fied acts  and  denouncing  a  penalty  against 
persons  who  fail  or  refuse  to  perform  tne 
designated  acts.  In  some  of  the  books  it  is 
suggested  that  the  doctrine  of  contributory 
n^ligence  does  not  apply  where  the  Injury 
is  caused  by  a  violation  <^  the  statute.  The 
overwhelming  weight  of  authority  Is,  how- 
ever, that  the  doctrine  does  apply,  unless  the 
statute  abrogates  the  rule  of  the  common 
law.  Principle  and  authority,  as  we  believe, 
require  the  conclusion  that  although  the 
violation  of  a  statute  may  give  a  right  of 
action  to  one  who  la  Injured  thereby.  It  does 
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not  unless  expressly  or  by  necessary  implica- 
tion so  declared,  give  a  right  of  action  to 
one  who  is  himself  guilty  of  contributory 
negligence."  Elliott  on  Railroads,  vol.  3,  f 
1315.  See,  also,  Labatt,  Master  &  Servant, 
vol.  2,  {!  951,  952;  Qnackenbush,  Adm'x,  et 
al.  V.  Wis.  &  Minn.  K.  Co.,  62  Wis.  411,  22 
N.  W.  519.  Here  the  act  expressly  deprives 
the  railway  company  of  the  defense  of  con- 
tributory negligence.  The  policy  of  the  law 
on  which  the  defense  is  excluded  Is  tliat  it 
is  in  the  nature  of  a  penalty  for  the  neglect 
of  the  railroad  company  to  comply  with  a 
regulation  of  the  Legislature  deemed  neces- 
sary for  the  lives  of  its  employes.  We  are 
of  the  opinion  that  such  acts  fall  within  the 
police  power  of  the  state,  and  are  within  the 
scope  of  legislative  authority. 

Again  it  is  urged  by  counsel  for  appellant 
that  Congress  by  act  of  AprU  22,  1908  (35 
Stat  85,  c.  149),  has  assumed  Jurisdiction 
over  injuries  to  employes  engaged  in  Inter- 
state commerce,  and  that  auch  jurisdiction 
is  exclusive.  In  the  case  of  Chicago,  Bock 
Island  &  Pacific  R.  Co.  v.  State,  86  Ark.  412, 
111  S.  W.  456,  this  court  held  that  the  Ar- 
kansas statute  requiring  railroad  companies 
to  equip  certain  freight  trains  with  at  least 
three  brakemen,  in  so  far  as  It  relates  to  in- 
terstate commerce,  is  not  in  conflict  with  any 
act  of  Congress  on  that  subject,  and  is  valid 
until  Congress  legislates  on  the  same  subject 
The  court,  speakhig  through  Chief  Justice 
Hill,  said:  "There  Is  no  direct  Interference 
with  the  legislation  of  Congress  relied  upon 
by  the  act  in  question.  Bach  may  stand. 
Each  covers  its  own  field,  and  there  is  no  ap- 
parent ground  of  conflict  possible  in  the  op- 
eration of  the  two  acts,  for  they  do  not  reach 
the  precise  subject-matter."  So,  in  the  pres- 
ent case,  it  may  be  said  that  Congress  has 
not  required  railroad  companies  engaged  in 
Interstate  commerce  to  fill  or  block  all 
switches,  frogs,  and  guard  rails  on  their  roads 
or  in  their  yards,  and  there  Is  no  conflict 
therefore  between  the  act  now  under  consid- 
eration and  the  act  of  Congress  of  April  22, 
1908,  commonly  known  as  the  "employer's  lia- 
bility act" 

4.  Counsel  for  appellant  also  contend  that 
the  court  erred  in  submitting  to  the  Jury  the 
question  of  whether  the  place  where  Mc- 
Namare  received  the  injuries  which  resulted 
In  his  death  was  a  yard  on  appellant's  line 
of  railroad,  and  urges  that  the  court  should 
have  declared  as  a  matter  of  law,  under  the 
evidence  adduced,  that  such  place  was  not  a 
"yard"  within  the  meaning  of  the  act  of  Mis- 
souri of  February  28,  1907,  above  quoted. 
The  case  seems  to  have  been  tried  on  the 
theory  that  the  act  does  not  contemplate  that 
all  switches,  frogs,  and  guard  rails  on  the 
road  shall  be  filled  or  blocked,  but  that  only 
such  as  are  In  yards,  divisional  and  terminal 
stations,  and  where  trains  are  made  up  fall 
within  the  provisions  of  the  act.  Inasmuch 
as  the  question  of  filling  or  blocking  frogs, 
switches,  and  guard  rails  on  all  parts  of  the 


road  may  arise  on  a  new  trial  of  the  case, 
and  for  the  reason  that  neither  the  Supreme 
nor  appellate  courts  of  the  state  of  Missouri 
have  to  our  knowledge  construed  the  act  we 
will  refrain  from  considering  this  assignment 
of  error. 

5.  Other  assignments  of  error  are  urged  up- 
on us  for  our  consideration;  bat  they  are 
upon  questions  of  evidence  and  on  the  im- 
proper remarks  of  counsel  in  their  argument 
to  the  jury,  and  they  need  not  arise  on  a  re- 
trial of  the  case.  H^ice  we  will  not  now 
consider  them. 

For  the  error  in  not  granting  appellant  a 
change  of  venue  as  indicated  in  the  opinion, 
the  Judgment  will  be  reversed,  and  the  cause 
remanded  for  a  sew  trial. 

McCULLOCH,  C.  J.  I  concur  in  the  Judg- 
ment of  reversal,  because  X  think  the  trial 
court  erred  In  bearing  evidence  as  to  the  ex- 
istence of  the  grounds  tor  change  of  venue 
set  forth  in  the  petition,  and  in  overruling 
the  petitiod ;  but  I  do  not  concur  in  that  part 
of  the  opinion  which  holds  that  "where  the 
plaintifF  shall  have  instituted  suit  in  a  county 
other  than  that  of  Iiis  residence,  or  of  the 
county  where  the  occurrence  of  which  he 
complains  took  place,  unless  compelled  to  do 
so  In  order  to  get  service  on  the  defendant" 
the  change  may  be  granted  on  presentation  of 
a  verified  petition  without  supporting  aflB- 
davits.  I  think  the  statute  means  that  under 
such  circumstances  the  petition  must  be  veri- 
fied, and  must  also  be  supported  by  the  .affi- 
davits of  at  least  two  credible  persons,  as 
provided  in  section  7996  of  Klrby's  Digest 
but  that  the  grounds  of  the  petition  cannot 
be  inquired  into.  This  was  what  we  stated 
In  St  L.  S.  W.  Ry.  Co.  v.  Furlow,  81  Ark- 
496,  99  S.  W.  689,  to  be  the  proper  construc- 
tion of  the  statute.  Section  7996  of  Klrby's 
Digest  provides  In  general  terms  what  a  par- 
ty shall  do  in  order  to  obtain  a  change  of 
venue,  and  It  requires  the  supporting  affi- 
davits of  at  least  two  credible  persons.  Sec- 
tion 7381  of  Sandels  ft  Hill's  Digest  which 
was  amended  by  the  act  of  April  13,  1899, 
reads  as  follows:  "Upon  presenting  the  pe- 
tition and  notice  to  such  Judge,  he  shall  make 
an  order  for  the  change  of  the  venue  In  such 
action  to  a  county  to  which  there  is  no  valid 
objection,  which,  in  his  judgment,  is  most 
convenient  to  the  parties  and  their  witnesses." 

Now  the  only  change  wrought  in  the  law 
by  the  act  of  1899  Is  to  allow  the  gronnds 
stated  in  the  petition  to  be  Inquired  into  by 
the  court  except  in  cases  where  the  plaintiff 
Improperly  Institutes  the  action  In  a  county 
other  than  that  of  his  residence  or  where  the 
Injury  complained  of  occurred;  and  it  is 
clear  to  me  that  the  Legislatnre  did  not  in- 
tend to  change  the  form  or  substance  of  the 
petition,  or  to  relieve  the  petitioner  from  the 
necessity  of  presenting  supporting  affidavits 
to  his  petition  In  order  to  show  the  good  faith 
of  his  allegations  that  he  "verily  believes  that 
he  cannot  obtain  a  fair  and  impartial  trial 
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of  said  action  In  the  county  In  which  the 
same  is  pending."  My  opinion  is  that  the 
LieglBlature  only  Intended  to  make  the  peti- 
tion and  the  supporting  affidavits  of  credible 
persons  conclusive  as  to  the  existence  of 
grounds  for  a  change  of  venue,  where  the 
plaintiff  has  instituted  an  action  in  the  wrong 
county,  the  same  as  the  law  stood  as  to  all 
actions  before  the  passage  of  the  act.  The 
language  of  the  act  of  1889  fully  bears  out 
my  construction.  It  begins  with  a  declara- 
tion that  "upon  presentation  of  the  petition, 
which  may  be  resisted,"  etc.,  the  court  or 
Judge  shall  make  the  order  for  a  change  if  in 
bis  judgment  it  be  necessary  to  obtain  a  fair 
trial.  What  is  meant  by  the  word  "petition" 
as  thus  used?  Surely  not  a  bare  petition, 
without  supporting  affidavits,  for  section 
7996,  which  is  neither  amended  nor  repealed, 
expressly  provides  that  the  petition  must  be 
accompanied  by  supporting  affidavits.  Now, 
if  the  Legislature  used  the  words  "presenta- 
tion of  the  petition"  in  the  beginning  of  this 
section  without  intending  to  dispense  with 
ttie  necessity  for  supporting  affidavits,  th«i 
It  is  reasonable  to  suppose  that  there  was  no 
intention,  in  using  the  words  "presentation  of 
the  petition  duly  verified"  In  the  concluding 
part  of  the  section,  to  dispense  with  the  re- 
quirement for  supporting  affidavits. 

I  think  that  in  actions  instituted  In  a  coun- 
ty other  than  that  of  the  plaintiff's  residence, 
and  other  than  the  counly  where  the  injury 
complained  of  occurred,  unless  compelled  to 
do  so  In  order  to  get  service  of  summons,  the 
act  of  1899  made  no  change  in  the  require- 
ments at  all,  and  in  such  cases  the  defendant 
must  still,  as  before,  present  a  petition  duly 
verified  by  affidavit,  and  supported  by  the 
affidavits  of  at  least  two  credible  persons. 
The  Inquiry  of  the  court  Is  then  limited  to 
the  ascertainment  whether  or  not  the  support- 
ing affiants  are  credible  i^rsons,  and.  If  they 
are  found  to  be  such,  the  change  of  venue 
niust  be  granted  as  a  matter  of-  course. 


WESTERN  UNION  TEIjEGRAPH  CO.  r. 

ASKEW. 

(Supreme  Coart  of  Arkansas.     Oct.  25,  1909.) 

1.  Telegraphs  and  Telephones  (S  67*)  — 
CouMEBCiAi.  Messages— Notices. 

Where  a  message  on  its  face  showed  that 
it  related  to  a  commercial  business  transaction 
between  the  gender  and  addressee,  of  value  to 
each,  the  telegraph  company  had  notice  of  any 
actual  damaee  that  might  result  from  its  neg- 
ligence in  falling  to  transmit  it  property. 

[Ed.  Note. — ^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  C5;  Dec.  Dig.  i 
67.*] 

2.  Teiegbaphs  and  Telephones  (S  70*)  — 
Tbanshission  of  Message  —  Mistakes  — 
Loss  OF  SAI.E— Damages. 

Plaintiff  having  been  offered  two  cars  of 
hay  delivered  at  T.,  at  $15  a  ton,  while  the 
offer  was  still  o_pen  wired  his  acceptance  by  an 
open  message  in  which  plaintiff's  name  was 
transmitted  as  "O.  H.  Arnold,"  instead  of  "J. 


H.  Askew."  By  reason  of  this  mistake,  tbe 
seller  failed  to  ship  the  hay  and  on  plaintiff 
learning  of  its  nonarrival  more  than  a  month 
thereafter  when  the  price  had  materially  ad- 
vanced, he  purchased  other  hay  in  the  open  mar- 
ket at  the  advanced  price.  Held  that  the  meas- 
ure of  plaintiffs  damages  against  tbe  telegraph 
company  for  the  error  was  the  difference  be- 
tween the  price  of  the  hay  purchased,  and  the 
value  thereof  at  the  time  it  should  have  been 
delivered. 

[EJd.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  !{  72,  73 :  Dec.  Dig. 
i  70.*] 

Appeal  from  Circuit  Court,  Columbia 
County;  G.  W.  Hays,  Judge. 

Action  by  J.  H.  Askew  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  plaintiff,  appellee,  was  conducting  a 
general  mercantile  establishment  at  Waldo, 
Ark.,  when  on  or  about  the  1st  day  of  Octo- 
ber, 1906,  he  received  by  letter  from  the  Ros- 
well  Trading  Company  of  Roswell,  N.  M.,  an 
offer  to  ship  him  two  cars  of  choice  alfalfa 
hay  at  $15  a  ton,  delivered  at  Texarkana. 
This  offer  was  still  open  and  unrevoked  on 
the  3d  day  of  October,  1900,  when  during 
the  regular  hours  for  receiving  messages  the 
plaintiff  delivered  to  the  agent  of  the  appel- 
lant company  at  Waldo,  Ark.,  a  message  ac- 
cepting the  offer.  The  message  was  signed 
"J.  H.  Askew."  It  was  transmitted  as  If 
signed  by  G.  H.  Arnold,  instead  of  J.  H.  As- 
kew, the  sender.  Relying  on  the  accuracy 
and  promptness  of  the  telegram,  the  plain- 
tiff, appellee,  waited  for  notice  of  the  arrival 
of  the  hay  at  Texarkana  until  November  6, 
1006,  the  time  when  the  hay  ought  to  have 
been  at  Texarkana.  His  first  information 
of  the  error  was  in  reply  to  his  letter  of  In- 
quiry as  to  why  the  hay  had  not  been  deliv- 
ered. In  the  meantime  the  price  of  this 
grade  of  hay  had  advanced  materially  and 
the  appellee  seeks  to  recover  damages  for 
the  failure  to  properly  and  promptly  trans- 
mit the  message  of  acceptance  as  measured 
by  the  difference  between  the  offered  price 
and  the  market  price  of  the  same  grade  of 
hay  on  the  day  on  which  the  error  was  first 
discovered.  In  addition  plaintiffs  complaint 
prayed  for  damages  suffered  by  the  loss  of 
anticipated  profits  In  the  sale  of  this  hay  In 
the  regular  course  of  business.  The  proof 
did  not  sustain  this  allegation.  The  court 
below  expressly  found  against  prospective 
damages.  The  plaintiff  does  not  appeal  from 
the  Judgment  of  the  court,  and  abandons 
this  portion  of  the  complaint.  The  case  was 
submitted  to  the  court  sitting  as  a  Jury, 
which  found  that  the  plaintiff  suffered  no 
damage  by  a  loss  of  anticipated  profits,  but 
that  he  suffered  actual  damages  to  the 
amount  of  $66,  for  which  Judgment  was  ren- 
dered. 

Geo.  H.  Pearons,  Rose,  Hemingway,  Cant- 
rell  &  Loughborough  aud  Todd  &  Hurley, 
for  appellant    W.  H.  Askew,  for  appellee. 
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WOOn,  J.  (after  stating  the  facts  as 
above).  The  Judgment  of  the  court  eliminat- 
ed all  claim  for  damages  by  reason  of  the 
loss  of  anticipated  profits  set  up  in  the  com- 
plaint. The  message  "Roswell  Trading  Com- 
pany, RoBwell,  N.  M.,  ship  two  cars  choice 
alfalfa  fifteen  dollars,  delivered  at  Texar- 
kana,  J.  H.  Askew,"  on  Its  face  showed  that 
It  related  to  a  commercial  business  transac- 
tion between  the  sender  and  sendee  of  Im- 
portance and  value  to  each.  Where  such  Is 
the  case,  the  telegraph  company  has  notice 
of  any  direct  or  actual  damages  that  may  re- 
sult from  its  negligence  In  falling  to  transmit 
the  message  promptly,  and  Is  liable  therefor. 
True  V.  International  Tel.  Co.,  60  Me.  9,  H 
Am.  Rep.  156;  Postal  Tel.  Co.  v.  Lathrop, 
131  111.  575,  23  N,  E.  683,  7  L.  R.  A.  474,  19 
Am.  St  Rep.  55;  W.  U.  Tel.  Co.  v.  Blanch- 
ard,  68  Ga.  299,  45  Am.  Rep.  480;  Tel.  Co. 
V.  Hyer  Bros.,  22  Fla.  637,  1  South.  129,  1 
Am.  St.  Rep.  222,  228.  Cases  are  cited  giv- 
ing examples  of  messages  calling  for  applica- 
tion of  the  above  rule  In  Postal  Tel.  Co.  v. 
Lathrop,  supra.  The  measure  of  damages 
In  such  cases  is  the  difference  between  the 
price  that  the  sender  of  the  message  agreed 
to  pay  for  the  merchandise  had  the  telegram 
been  seasonably  delivered  and  the  sum 
which  he  would  have  been  compelled  to  pay 
at  the  same  place.  In  order,  by  the  use  of 
due  diligence  after  notice  of  the  failure  of 
the  telegram,  to  have  purchased  the  like 
quantity  and  quality  of  the  same  species  of 
merchandise.  Squire  v.  West.  Union  Tel. 
Co.,  98  Mass.  232,  93  Am.  Dec.  161;  True 
V.  International  Tel.  Co.,  supra,  and  cases 
there  cited. 

Without  discussing  the  evidence  In  detail. 
It  suffices  to  say  that  It  warranted  a  finding 
by  the  court  that  the  Roswell  Trading  Com- 
pany made  appellee  an  offer  to  sell  two  cars 
of  choice  alfalfa  hay  on  October  3,  1906, 
which  offer  appellee  duly  accepted  on  that 
day  by  his  telegram  delivered  to  appellant 
for  transmission;  that  by  appellant's  fail- 
ure to  transmit  the  telegram  appellee  lost  the 
bargain  and  the  benefit  of  the  contract  with 
the  Roswell  Trading  Company,  which  the 
prompt  delivery  of  his  telegram  would  have 
closed  and  secured  to  him;  that  appellee, 
by  the  course  of  trade  and  prior  dealings 
between  himself  and  the  Roswell  Trading 
Company,  could  not  be  charged  with  negli- 
gence in  having  failed  to  discover  the  mis- 
take of  the  Telegraph  Company  before  No- 
vember 12,  1906,  the  day  when  he  discovered 
the  error;  that  on  November  12,  1906,  the 
price  of  alfalfa  hay  was  $18  per  ton,  or  $a 
more  than  appellee  would  have  had  to  pay 
for  the  bay  delivered  at  Texarkana  on  the 
day  the  contract  (except  for  the  negligence 
of  appellant)  would  have  been  closed.  Ap- 
pellee began  buying  hay  as  soon  as  he  dis- 
covered that  his  telegram  had  not  been  cor- 
rectly transmitted,  but  did  not  remember 
what  it  had  cost  him  delivered.  It  thus  ap- 
pears that  through  appellant's  negligence  ap- 


pellee, as  we  have  stated,  lost  the  contract 
that  he  would  have  made  with  the  Roswell 
Trading  Company  on  October  3,  1900,  and 
the  measure  of  damages  is  as  above  announc- 
ed. This  rule  for  the  measure  of  damages 
In  such  cases  is  recognized  in  Telegraph  Co. 
V.  Hall,  124  U.  8.  444,  8  Sup.  Ct  577,  31  I,. 
Ed.  479.  The  rule  has  its  analogy  In  cases 
where  there  is  a  breach  of  contract  on  the 
part  of  the  vendor  in  not  delivering  goods 
according  to  his  contract  of  sale.  The  rule 
in  such  cases  Is:  "That  where  the  vendor 
is  in  default  for  not  delivering  goods  or  chat- 
tels in  pursuance  of  the  contract  of  sale, 
and  no  money  has  been  advanced  by  the  ven- 
dee, the  true  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the 
value  at  the  time  the  article  should  have 
been  delivered ;  and  the  reason  of  the  rule  ia 
conclusive,  to  wit,  that  such  damages,  added 
to  the  contract  price  which  the  vendee  has 
not  parted  with,  will  enable  him  to  buy  t^e 
article  in  the  market"  Dey  v.  Dox,  9  Wend. 
(N.  Y.)  127,  24  Am.  Dec.  137.  See,  also,  Grifr 
fln  V.  Colver,  16  N.  I.  489,  69  Am.  Dee  718, 
and  other  cases  cited  in  appellee's  brief. 

There  is  nothing  in  Telegraph  Co.  v.  Fell- 
ner,  58  Ark.  29,  22  S.  W.  917,  41  Am.  St  Rep. 
81,  Brewster  v.  Tel.  Co.,  65  Ark.  539,  47  S. 
W.  560,  and  Telegraph  Ca  v.  Love  Banks, 
73  Ark.  205,  83  S.  W.  949,  in  conflict  wltli 
the  rule  above  announced  as  to  the  measure 
of  damages.  In  those  cases  the  facts  were 
different  from  the  facts  of  the  case  at  bar, 
and  the  rule  for  the  measure  of  damages 
therein  announced  was  the  correct  one  for 
the  facts  of  those  cases.  But  the  cases  show 
that  upon  a  state  of  facts  parallel  to  those 
at  bar  the  rule  would  be  as  we  have  stated 
in  this  case.  In  Western  Union  Tel.  Co.  ▼. 
Love  Banks,  supra,  it  Is  held,  quoting  sylla- 
bus: "The  measure  of  damages  for  the  neg- 
ligent failure  of  a  telegraph  company  to  de- 
liver a  message  offering  a  price  for  a  com- 
modity held  for  sale  is  the  difference  betweea 
such  price  and  the  sum  for  which  the  com- 
modity could  have  been  sold  for  at  the  time 
the  message  should  have  been  delivered." 
In  Brewster  v.  Western  Union  Tel.  Co.,  su- 
pra, at  page  540  of  65  Ark.,  page  561  of  47 
S.  W.,  Judge  Riddlck,  speaking  for*tbe  court, 
says:  "The  law  requires  that  a  party  should 
exercise  due  diligence  to  avoid  injury  to  him- 
self, and  the  measure  of  damages  In  such  a 
case  is  the  difference  between  the  contract 
price  of  the  cattle  and  that  which  plaintiffs 
would  have  been  compelled  to  pay  at  the 
same  place' In  order,  by  due  diligence  after 
delivery  of  the  telegram  or  notice  of  the 
failure  to  deliver  it  to  purchase  the  same 
number  and  grade  of  cattle."  Although  ap- 
pellee designated  the  damages  which  he  sus- 
tained as  the  "loss  of  profits,"  and  sued  for 
the  "loss  of  said  profits,"  yet  his  complaint 
sets  forth  the  facts,  and  among  other  alle- 
gations are  these  that:  "Said  Roswell  Trad- 
ing Company  would  have  filled  said  order  If 
said  telegram  had  been  properly  transmlt- 
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ted,  and  delivered  to  said  RoBwell  Trading 
Ck)mpany."  The  market  price  of  choice  al- 
fidfa  hay  at  Roewell,  N.  M.,  on  NoTember 
15,  1906,  was  $20  per  ton,  delivered  at  Tex- 
arkana.  The  prayer  is  for  damages  in  the 
snm  of  (175  and  for  "other  proper  relief." 
Under  all  tlie  allegations  of  the  complaint, 
and  the  proof  taken  without  objection,  we 
are  of  the  opinion  that  the  judgment  of  the 
court  In  favor  of  appellee  for  actual  damages 
in  the  sum  of  $66  is  not  "without  the  issue." 
The  judgment  is  therefore  affirmed. 


.     BAKER  V.  NANNY,  Sheriff. 
(Supreme  Court  of  Arkansas.     Oct  25,  1909.) 

ANiiiArs  (S  44*)  —  Maucious  Khxino  and 
WouNDncQ  —  JuDoiiENT— Payment— CouN- 
n  Wabbants. 

Kirby'a  Dig.  if  1892,  1803,  provides  that 
any  person  who  shall  willfully,  etc.,  kill  or 
woand  any  animal  of  another  with  or  without 
malice  toward  the  owner  which  it  is  made  lar- 
ctoy  to  steal,  shall  on  conviction  be  fined  or 
imprisoned,  and  shall  be  liable  for  damages  to 
ihe  owner,  and  the  court  shall  render  judgment 
for  the  party  threefold  the  amount  of  damages 
amcssed.  Held,  that  the  amount  so  assessed  for 
the  benefit  of  the  owner  was  not  payable  to 
the  county,  nnder  the  statute  providing  that  cer- 
tain fines,  penalties,  and  forfeitures  imposed  by 
the  court,  shall  be  paid  into  the  county  treasury 
for  county  purposes,  and  hence  a  judgment  for 
damages  so  rendered  was  not  payable  to  the 
sheriff  in  county  warrants. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  i  44.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;   Brlce  B.  Hudgins,  Judge. 

Mandamus  on  relation  of  E.  C.  Baker  to 
compel  John  Nanny,  as  SherlfT  of  Marlon 
County,  to  accept  county  warrants  In  payment 
of  a  Judgment  for  damages  assessed  against 
relator  for  the  malicious  killing  and  wound- 
ing of  certain  mules.  From  a  judgment  de- 
nying the  relief  asked,  relator  appeals.  Af- 
firmed. 

W.  S.  Chastaln,  for  appellant  S.  W. 
Woods,  for  appellee. 

BATTLE,  X  E.  G.  Baker  was  convicted 
in  the  Marion  circuit  court  of  malicious  mis- 
chief, committed  by  killing  one  mule  and 
wounding  another,  the  property  of  J.  F.  Dud- 
ley, and  was  fined  |50,  and  judgment  was 
rendered  for  that  amount  and  costs  of  prose- 
cution in  favor  of  the  state  of  Arkansas,  and 
in  the  same  prosecution  upon  the  same  con- 
viction the  damages  of  Dudley  was  assessed, 
and  Judgment  was  rendered  against  the  de- 
fendant In  favor  of  Dudley  for  $180  damages 
to  the  mules.  Execution  was  issued  upon 
the  judgment  In  favor  of  Dudley  and  placed 
in  tlie  hands  of  John  Nanny,  the  sherlfl^. 
The  defendant  tendered  him  (sheriff)  the 
warrants  of  the  county  of  Marion  in  pay- 
ment of  the  amount  due  for  damages,  and 
lie  refused  to  accept  them.    He  (Baker)  there- 


upon applied  to  the  Marion  circuit  court  for 
a  writ  of  mandamus  to  compel  the  sheriff  to 
accept  and  the  court  refused  to  grant  it, 
and  be  appealed. 

Tlie  judgment  rendered  against  Baker  for 
damages  In  the  prosecution  for  malicious  mis- 
chief was  based  upon  the  following  statutes, 
which,  so  far  as  applicable,  are  as  follows: 
"If  any  person  shall  willfully,  maliciously  or . 
wantonly,  by  any  means,  whatsoever,  kill, 
malm  or  wound  any  animal  of  another  with 
or  without  malice  toward  the  owuer  of  the 
animal,  which  it  is  made  larceny  to  steal,  he 
shall  on  conviction  be  punished  by  a  flue  of 
not  less  than  twenty  nor  more  than  one  hun- 
dred dollars,  or  by  Imprisonment  in  the  coun- 
ty Jail  for  a  period  not  less  than  ten  nor 
more  than  sixty  days,  or  by  both  such  fine 
and  imprisonment,  and  shall,  moreover,  be 
liable  to  damages  to  the  owner  of  the  animal 
so  killed,  maimed  or  wounded,  as  In  the  pre- 
ceding section  provided" — which  is  as  fol- 
lows :  "And  the  jury  who  shall  try  such  case 
shall  assess  the  amount  of  damages  If  any 
actual  damages  has  occurred,  •  •  •  and 
the  court  shall  render  Judgment  in  favor  of 
the  party  for  threefold  the  amount  so  assess- 
ed by  the  jury."    Klrby's  Dig.  H  1892, 1893. 

Under  these  statutes  the  Judgment  for  the 
damages  to  the  animal  killed  or  wounded  is 
rendered  In  favor  of  the  owner.  It  is  for 
compensation  to  the  owner  as  well  as  punish- 
ment to  the  accused.  The  judgment  is  not 
due  and  payable  to  the  county,  and  is  not  to 
be  paid  as  a  fine  into  the  county  treasury  for 
the  benefit  of  the  county;  the  statute  upon 
that  subject  providing:  "All  fines,  penalties 
and  forfeitures  Imposed  by  any  court  or  board 
of  officers  whatsoever,  except  those  Imposed 
by  mayors  or  police  courts  In  any  city  or 
town,  shall  be  paid  Into  the  county  treasury 
for  county  purposes."  Hence  as  the  Judgment 
in  favor  of  the  owner  is  not  payable  into 
the  county  treasury,  and  is  not  a  debt  due  the 
county,  and  Is  Intended  as  compensation  for 
damages  suffered  by  the  owner,  it  Is  not  pay- 
able In  county  warrants.  We  cannot  see  up- 
on what  principle  It  Is  so  payable ;  there  be- 
ing no  statute  requiring  it 

Judgment  affirmed. 


BLUM  ▼.  PULASKI  C!OUNTY. 
(Supreme  Court  of  Arkansas.     Oct.  25,  1909.) 

APPEAt    AND    EBBOB    (I    70*)- INTEBLOOUTOBT 

JuDOUENT  —  Revival  —  Dismissal  of  Ap- 
peal. 

An  order  of  revival,  under  Kirby's  Dig.  §8 
6312,  6313,  6315,  providing  for  the  revival  of 
actions  within  a  Rpecified  time,  is  not  appealable 
and  is  reviewable  only  on  appeal  from  final 
judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  367-383;   Dec  Dig.  {  70.*] 

Appeal    from    Pulaski    Chancery    Court; 
John  EI.  Martlneau,  Chancellor. 
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Action  on  behalf  of  Pnlaskl  €k>unty  against 
R.  A.  Furth  and  another,  revived  after  the 
death  of  Furth  In  the  name  of  Sam  Blum, 
his  executor.  From  the  order  ■  of  revival, 
Blum  appeals.  On  motion  to  dismiss. 
Granted. 

J.  W.  House  and  Rose,  Hemingway,  Can- 
trell  &  Loughborough,  for  appellant.  Jones 
&  Hamlter  and  Carmlchael,  Brooks  &  Pow- 
ers, for  appellee. 

PER  CURIAM.  An  action  was  institnted 
on  behalf  of  the  county  of  Pulaski  In  the 
chancery  court  of  that  county  against  R.  A. 
Furth  and  another.  Furth  died  during  the 
pendency  of  the  action,  and  appellant,  Blum, 
qunllfled  as  executor.  On  motion  of  appellee 
the  chancery  court  entered  an  order  reviving 
the  cause  as  to  the  estate  of  Furth  in  the 
name  of  appellant  as  executor,  and  he  took 
an  appeal  to  this  court  He  contends  that  the 
order  of  revivor  was  entered  after  the  time 
within  which  the  statute  authorizes  the  same, 
and  that  the  court  erred  in  so  doing.  Appel- 
lee now  moves  the  court  to  dismiss  the  ap- 
peal on  the  ground  that  the  order  of  revivor 
was  not  final,  the  action  being  still  pending, 
and  that  the  appeal  is  premature. 

The  statutes  relating  to  the  subject  are  as 
follows: 

"Sec.  6312.  An  order  to  revive  an  action 
against  the  personal  representatives  of  a  de- 
fendant, or  against  him  and  the  heirs  or 
devisees  of  the  defendant,  cannot  be  made, 
unless  by  consent,  until  after  six  months 
from  the  qualiflcatlon  of  the  personal  repre- 
sentatives. 

"Sec.  6313.  An  order  to  revive  an  action 
against  the  representatives  or  successor  of 
a  defendant  shall  not  be  made  without  the 
consent  of  such  representatives  or  successor, 
unless  in  one  year  from  the  time  it  could 
have  been  first  made.    •    •    ••• 

"Sec.  6315.  When  it  appears  to  the  court 
by  affidavit  that  either  party  to  an  action 
has  been  dead,  or,  where  he  sues  or  is  sued 
as  a  personal  representative,  that  his  powers 
have  ceased  for  a  period  so  long  that  the 
action  cannot  be  revived  in  the  names  of  his 
representatives  or  successor  without  the  con- 
sent of  both  parties,  it  shall  order  the  ac- 
tion to  be  stricken  from  the  docket"  Kir- 
by's  Dig. 

The  court  is  of  the  opinion  that  the  order 
Is  not  final  in  the  sense  that  It  concludes  the 
rights  of  the  parties  to  the  action,  and  that 
the  appeal  in  this  case  is  premature.  The 
order  does  not  end  the  action,  even  if  It  be 
erroneous,  for  the  action  Is  still  pending. 
The  error  of  reviving  the  action,  if  error  it 
be,  is  like  any  other  erroneous  ruling  of  the 
court  to  be  reviewed  6n  appeal  from  the  final 
decree  in  the  cause.  In  Ayres  v.  Anderson- 
TuUy  C3o.  (Ark.)  116  8.  W.  199,  we  held  that 
an  order  of  court  vacating  a  Judgment  ren- 


dered at  a  former  term  of  tbe  court  was  a 
final  one  and  was  appealable ;  this  upon  the 
ground  that  it  concluded  the  rights  of  the 
parties  in  the  former  judgment  which  had 
become  final  at  the  lapse  of  tbe  term,  and 
that  the  party  in  whose  favor  it  was  ren- 
dered bad  the  right  to  appeal  from  the  sub- 
sequent Judgment  and  order  disturbing  his 
rights  therein.  A  different  question  is  pre- 
sented in  this  case,  for  here  no  judgment 
lias  ever  been  rendered  which  finally  con- 
cludes the  rights  of  tbe  parties.  The  action 
is  still  pending,  ami  any  error  committed  by 
the  court  during  the  progress  of  the  proceed- 
ings may  be  corrected  on  appeal,  taken  when 
the  final  decree  is  entered. 
So  the  appeal  Is  dismissed. 


CAMPBEDIi  et  al.  v.  SAMPLES. 
(Supreme  Court  of  Arkaasaa.     Oct.  25,  1909.) 

1.  Statutes   (J  161*)— Rkpeai   bt   Implica- 

TIOW. 

Where  the  later  of  two  Btatntes  covers  the 
whole  subject-matter  of  tbe  former,  and  is  evi- 
dently intended  as  a  substitute,  it  will  be  held 
to  repeal  such  prior  act,  though  there  be  no 
express  words  to  that  effect  and  the  old  act  con- 
tains provisions  not  in  the  new. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §1  230-234 ;  Dec  Dig.  |  161.«] 

2.  Elections  (§  311*)— Punishiocnt  or  Elec- 
tion Officers— Statutes— Repeal. 

Act  March  4,  1891  (Laws  1891,  p.  32),  relat- 
ing to  elections,  provides,  in  section  38,  that  ev- 
ery public  officer  who  shall  willfully  neglect  to 
perform  any  duty  imposed  on  him  by  the  act,  or 
do  anything  forbidden  thereby,  shall  be  deemed 
guilty  of  a  misdemeanor,  punishable  by  removal 
from  office,  or  fine  or  imprisonment,  or  both. 
Section  43  provides  that  any  election  officer  who 
willfully  makes  a  false  count  of  ballots,  or 
falsely  certifies  the  returns  of  any  election,  or 
steals  or  destroys  any  ballot,  tally  sheet,  box, 
etc.,  shall  be  deemed  guilty  of  a  felony,  punish- 
able by  imprisonment,  etc.  Section  44  provides 
that  any  violation  of  this  act  by  any  election 
ofBcer,  etc.,  for  which  no  punishment  is  else- 
where specifically  prescribed  shall  be  deemed 
guilty  of  a  misdemeanor  and  punishable  as  in 
this  act  provided  for  misdemeanor.  Held,  that 
the  act  repeals  by  implication  Kitby's  Dig.  | 
1667  (being  section  21  of  the  general  election 
law  of  January  23,  1875  [Laws  1874-75,  p.  97]), 
providing  for  the  punishment  of  election  officers 
who  neglect  to  perform  any  of  their  duties  or 
are  gnilty  of  corruption  or  misbehavior  in  any 
matter  appertaining  to  such  election,  etc. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  336;    Dec.  Dig.  |  811.*] 

Appeal  from  Circuit  C3ourt  (Trawford  Coun- 
ty; Jeptha  H.  Evans,  Judge. 

Separate  actions  by  Ben  Samples  against 
C.  J.  CampBell  and  against  Jack  Moore.  The 
cases  were  consolidated,  and  judgment  was 
rendered  for  plaintiff,  and  defendants  appeal. 
Reversed,  and  actions  dismissed. 

Sam  R.  Chew,  for  appellants.  C.  A.  Star- 
bird,  for  appellee. 

McCULLOCH,  O.  J.  Plaintiff,  Ben  Sam- 
ples, who  claimed  to  be  a  citizen  and  qualified 
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elector  of  a  certain  township  In  CrawforA 
county.  Ark.,  Instituted  separate  actions  In 
the  circuit  court  of  that  couuty  against  the 
defendants,  C.  J.  Oampbell  and  Jack  Moore, 
who  were  Judges  of  election  at  the  general 
election  held  on  September  14,  1908,  to  recov- 
er the  penalty  of  $200  prescribed  by  the  fol- 
lowing statute:  "If  any  Judge  or  clerk  of  any 
election,  or  any  other  person  concerned  In 
the  conducting  of  any  election,  shall  neglect. 
Improperly  delay  or  refuse  to  perform  any  of 
the  duties  required  by  law,  having  undertak- 
en to  do  so,  or  shall  be  guUty  of  corruption, 
partiality  or  manifest  misbehavior  in  any 
ntatter  or  thing  appertaining  to  such  election, 
or  shall  unduly  attempt  to  influence  the  elec- 
tion, he  shall  forfeit  and  pay  the  sum  of  two 
hundred  dollars,  to  be  recovered  by  indict- 
ment, or  by  action  of  debt,  in  the  name  of 
any  person  who  may  sue  for  the  same."  Sec- 
tion 1667,  Kliby's  Dig.  This  statute  is  a  sec- 
tion of  the  general  election  law  enacted  Jan- 
uary 23,  1875,  entitled  "An  act  providing  a 
general  election  law"  (Laws  1874-75,  p.  97, 
§  21).  The  General  Assembly  enacted  an- 
other election  law  which  was  approved  on 
March  4,  1891,  and  was  entitled  "An  act 
to  r^pilate  elections  In  the  state  of  Arkan- 
sas" (Acts  1881,  p.  32).  It  provides,  as  the  ti- 
tle of  the  act  implies,  a  method  of  conduct- 
ing elections,  and  contains  the  following  sec- 
tions prescribing  penalties: 

"Sec  38.  Every  public  ofDcer,  upon  whom 
any  duty  Is  imposed  by  this  act,  who  shall 
willfully  neglect  or  omit  to  perform  such 
daty,  or  who  shall  do  any  thing  which  is  by 
this  act  forbidden,  other  than  the  things 
specifically  enumerated  In  sections  87  and 
43  hereof,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall 
be  punished  by  removal  from  office,  and  Im- 
prisonment in  the  county  Jail  not  less  than 
six  months  nor  more  than  twelve  months, 
or  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars, 
or  by  both  such  fine  and  imprisonment." 

"Sec.  43.  Any  election,  officer  or  other  per- 
son whomsoever  who  shall  wUlfully  make  a 
false  count  of  any  election  ballots,  or  falsely 
or  fraudulently  certify  the  returns  of  Ay 
election,  or  steal,  destroy,  secrete  or  other- 
wise make  way  with  any  election  ballot,  tal- 
ly sheet,  certificate  or  ballot  box,  either  be- 
fore or  after  the  closing  of  the  polls,  shall 
be  deemed  guilty  of  a  felony,  and  on  convic- 
tion thereof,  punished  by  Imprisonment  at 
hard  labor  in  the  penitentiary  not  less  than 
two  years  nor  more  than  seven  years. 

"Sec.  44.  Any  violation  of  this  act  by  any 
election  officer,  or  other  person  whomsoever, 
except  a  state  or  county  officer,  for  which  no 
pnnlshmoit  is  elsewhere  ^eciflcally  prescrib- 
ed in  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  punishable  as  in  this  act 
provided  for  misdemeanors." 

The  two  cases  were  consolidated,  and  the 


trial  resulted  In  favor  of  plalntUt  against 
the  defendants  for  a  reoQyery  of  the  penalties 
sued  for.  On  api>eal  to  this  court,  the  con- 
tention of  the  defendants  is  that  the  above- 
quoted  sections  of  the  act  of  March  4,  1891, 
repealed  by  Implication  section  1667  quoted 
above  and  taken  from  the  act  of  January  23, 
1875. 

The  case  of  Brown  v.  Haselman,  79  Ark. 
213,  95  B.  W.  136,  was  a  suit  brought  against 
the  officers  of  a  school  election  to  recover 
the  penalty  under  section  1667.  The  argu- 
ment was  made  there,  as  in  this  case,  that 
the  statute  had  been  repealed  by  the  later 
enactment.  We  considered  It  unnecessary 
then  to  pass  upon  the  question,  as  we  held 
that  that  section  did  not  apply  to  school 
elections.  We  are  convinced,  however,  that 
the  Judgment  In  that  case  should  have  been 
affirmed,  not  only  on  the  grounds  stated  in 
the  opinion,  but  also  on  the  further  ground 
that  the  statute  had  been  Impliedly  repealed 
by  the  act  of  March  4,  1891.  Now  that  the 
question  Is  squarely  presented,  we  so  hold. 
This  court  has  a  number  of  times  decided 
that,  while  repeals  by  implication  are  not 
favored,  still  "where  the  later  of  two  stat- 
utes covers  the  whole  subject-matter  of  the 
former,  and  It  Is  evident  that  the  Legisla- 
ture Intends  It  as  a  substitute,  the  prior  act 
will  be  held  to  have  been  repealed  thereby, 
although  there  may  be  no  express  words  to 
that  effect,  and  there  be  In  the  old  act  provi- 
sions not  in  the  new."  St  L.  &  8.  F.  R.  Co. 
V.  Bowman,  76  Ark.  32,  88  S.  W.  1033,  and 
cases  cited.  Now,  applying  this  rule  to  the 
question  presented,  it  is  evident  that  the 
sections  quoted  above  from  the  act  of  March 
4,  1891,  cover  fully  the  ground  covered  by 
section  1667,  Kirby's  Dig.,  and  It  is  not 
reasonable  to  presume  that  the  Legislature 
intended  to  leave  that  act  In  force.  We  do 
not  mean  to  hold  that  the  act  of  1891  re- 
peals all  the  provisions  of  the  act  of  January 
23,  1875,  on  the  subject  of  general  elections. 
The  later  act  contains  no  express  repeal; 
but,  on  the  contrary,  it  expressly  leaves  In 
force  some  of  the  provisions  of  the  old  law. 
We  have  no  doubt,  however,  that  the  section 
upon  which  this  act  is  based  was  repealed. 

The  Judgments  rendered  against  the  two 
defendants  are  therefore  reversed,  and  the 
two  actions  against  them  are  dismissed. 


MANEY  V.  BURKE. 

(Snpreme  Court  of  Arkaosias.     Oct.  25,  1909.) 

1.  Taxation  (§  7To^) — Land  Commissioneb's 
Deed— CoNSTBUCTioN— Land  Conveyed. 
C.  purchased  an  nndivided  one-half  pf  the 
S.  W.  %  of  section  29,  at  Judicial  sale,  which 
was  confirmed  at  Novemiwr  term,  1889.  July 
10,  1897,  C.  conveyed  the  laods  to  plaintiff.  An 
undivided  half  of  the  same  section  was  sold  to 
the  state  January  29,  1883,  under  a  decree  in 
overdue  tax  proceedings.    An  undivided  half  of 
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the  same  section  waa  sold,  at  delinqaent  tax 
tale,  April  14,  1884.  to  tlie  state  for  the  nonpay- 
ment of  the  taxes  for  1883.  October  14,  1899, 
the  Commissioner  of  State  Lands  executed  to 
defendant  a  deed  for  lands,  describing  them  as 
the  undivided  one-half  of  the  S.  W.  V4  of  section 
29,  forfeited  in  1883,  and  the  undivided  one-half 
of  the  8.  W.  %  of  section  29  sold  to  the  state 
at  overdue  tax  sale  January  29,  1883.  The  tax 
records  for  1883  show  that  the  whole  of  the  S. 
W.  %  of  section  29  was  assessed  in  the  name 
of  J.,  and  in  the  margin  where  is  usually  marlc- 
ed  "Paid"  waa  marked  "Und.  %."  The  tax 
books  for  1886  to  1890  show  an  undivided  one- 
half  paid  on  by  J.  and  one-half  left  to  the  state. 
Held,  that  the  deed  of  the  commissioner  convey- 
ed the  whole  of  the  S.  W.  ^  of  section  28  to 
defendant ;  the  description  ol  an  undivided  one- 
half  as  forfeited  for  the  nonpayment  of  taxes  for 
1883,  and  an  undivided  one-half  as  sold  to  the 
state  under  overdue  tax  proceedings  for  a  differ- 
ent year,  showing  that  the  whole  of  the  S.  W. 
V4  of  section  29,  and  not  a  half,  was  intended 
to  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  Sf  1545.  1072 ;  Dec.  Dig.  §  770.*] 

2.  Taxation  (|  7S9»)— Land  Comuissioneb's 
Deei>— Evidence  or  Title. 

A  deed  from  the  Commissioner  of  State 
Lands  is  prima  facie  evidence  of  title  in  the 
grantee. 

[Ed.  N«t«.— For  other  cases,  see  Taxation, 
Cent  Dig.  9  1536;  Dec.  Dig.  I  789.*] 

3.  Ejectment  (J  86»)— Stbenoth  of  Defend- 
ant's TnxB. 

Where  defendant  in  ejectment  shows  prima 
facie  title,  plaintiff  must  overcome  such  title  and 
show  title  m  himself,  as  be  can  only  rely  on  his 
own  title. 

[E3d.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  244;   Dec.  Dig.  §  86.*] 

4.  Levees    (8    27*)— Levee    Taxes— Fobeolo- 

SUBE— NATtTBE    OF    PBOCEEDINQ. 

A  foreclosure  proceeding  to  enforce  a  lien 
for  unpaid  levee  taxes  is  not  a  proceeding  in  rem 
against  the  land,  but  is  an  adversary  proceeding 
against  the  owners,  to  recover  the  levee  taxes, 
and,  in  default  of  their  payment,  to  have  a  lien 
therefor  declared  upon  the  land. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent 
Dig.  {  25;    Dec.  Dig.  S  27.*] 

5.  Ejectment  (|  95*)— Taxation  in  Name  of 
Person  Not  Owneb— Ownebship. 

Proof  that  land  was  assessed  for  taxes  in 
the  name  of  one  person,  and  the  taxes  paid  by 
him,  is  not  suiBcient  to  establish  ownership  in 
him  so  as  to  sustain  a  recovery  of  the  land 
against  the  holder  of  a  prima  facie  title  in  pos- 
session, since  taxes  for  general  purposes  are  a 
charge  upon  the  land,  and  are  not  Infrequently 
assessed  in  the.  name  of  one  not  the  owner  and 
paid  by  him. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  i  287;  Dec.  Dig.  f  05.*] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; Hance  N.  Button,  Judge. 

Action  by  R.  C.  Burke  against  Luke  Maney. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

R.  W.  Nichols  and  W.  G.  Dinning,  for  ap- 
pellant Bevens  &  Mundt  and  J.  H.  Steven- 
son, )or  appellee. 

HART,  J.  Luke  Maney  is  In  possession  of 
a  certain  tract  of  land  in  Phillips  county. 
Ark.,  under  a  deed  from  the  State  Land  Com- 


missioner for  the  nonpayment  of  taxes.  His 
deed  la  dated  October  14,  1899.  He  has  been 
In  possession  of  the  land  since  bis  deed  was 
executed,  and  has  cleared  a  part  of  It,  and 
placed  valuable  improvements  on  It  R.  C. 
Barlce  brought  suit  In  ejectment  against 
him  in  the  Phillips  circuit  court  to  recover 
the  land.  The  suit  was  commenced  October 
3, 1901.  The  statement  of  facts  is  as  follows: 
In  1889  the  Cotton  Belt  levee  district  insU- 
tuted  suit  In  the  Phillips  chancery  court 
against  the  Jacks  Real  Estate  Company  for 
the  purpose  of  enforcing  its  lien  for  unpaid 
levee  taxes  and  obtained  judgment  against  it 
upon  personal  service  for  the  amount  of  the 
unpaid  leree  taxes.  In  default'  of  the  pay- 
ment thereof  the  commissioner  of  the  chan- 
eery  court  was  directed  to  sell,  among  other 
lands,  the  undivided  %  of  the  S.  W.  %  of 
section  20,  township  3  S.,  range  4  E.,  In  Phil- 
lips county,  Ark.,  for  the  purpose  of  satisfy- 
ing said  Indebtedness.  Pursuant  to  the  direc- 
tions of  said  decree  the  lands  were  sold,  and 
H.  H.  Cage  became  the  purchaser.  The  sale 
was  duly  reported  and  confirmed  by  the  court 
at  its  November  term,  1889.  On  July  10, 
1897,  Cage  conveyed  the  lands  to  R.  G.  Burke. 
The  record  shows  that  the  undivided  %  of 
said  section  29  was  sold  to  the  state  of  Ar- 
kansas on  January  29,  1883,  under  a  decree  of 
the  Phillips  chancery  court  in  what  is  gen- 
erally known  as  the  "overdue  tax  proceed- 
ings." The  record  also  shows  that  the  undi- 
vided %  of  said  section  29  was  sold  at  de- 
linquent tax  sale  on  April  14,  1884,  to  the 
state  for  the  nonpayment  of  the  taxes  for 
1883.  The  record  also  shows  that  on  the  14th 
day  of  October,  1890,  the  Commissioner  of 
State  Lands  executed  a  deed  to  Luke  Maney 
to  lands  described  as  follows: 

Parts  of  sec-    See-    Town-    Range   Acres     Tears 

tlon  tlon       ship  forfeited. 

Und.  H  S.W.  %    2»        S  S.       4  B.         80  1S8S 

Und.  'A  S.W.  %  29  S  S.  4  B.  80  Sold  to 
State  at  overdue  tax  sale  January  29tli.  '83. 

The  tax  records  for  1883  show  that  the 
whole  of  the  S.  W.  ^  of  said  section  29  was 
assessed  in  the  name  of  Jacks  &  Co.,  and  that 
in  the  margin,  where  Is  usually  marked 
"Paid,"  was  marked  "Und.  %."  The  tax 
books  for  1886  show  an  undivided  one-half 
paid  on  by  Jacks  &  Co.,  and  one-half  undivid- 
ed left  to  the  state.  It  is  the  same  for  tbe 
years  1887-88-89  and  90,  except  it  was  paid 
on  by  the  Jacks  Real  Estate  Company.  The 
court  Instructed  the  jury  tliat  the  title  to  tie 
lands  in  controversy  was  in  the  plaintiflT, 
Burke,  and  directed  a  verdict  for  him  for  the 
recovery  of  the  land,  which  was  according- 
ly done.  The  case  is  here  on  appeal,  and 
counsel  for  Maney  predicates  error  upon  the 
action  of  the  court  in  giving  a  peremptory  In- 
struction In  favor  of  Burke. 

The  deed  of  the  Commissioner  of  State 
Lands  conre.ved  the  whole  of  the  S.  W.  ^4 
of  section  29  to  Maney.    Tbe  description  as 


•For  other  cases  see  ume  topic  and  section  NUMBER  In  Dae.  A  Am.  Digs.  IMT  to  date,  A  Reporter  Indexes 
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given  In  tbe  deed  Is  copied  In  the  statement 
of  facts.  It  shows  that  an  undivided  ^  of 
tbe  S.  W.  %  of  said  section  29  was  sold  to 
tbe  state  at  overdue  tax  sale  on  January  29, 
18S3,  and  an  undivided  %  of  the  S.  W.  % 
of  said  section  29  was  forfeited  to  the  state 
for  the  nonpayment  of  the  taxes  of  1883. 
The  description  contained  in  the  deed  shows 
tbat  the  forfeiture  for  nonpayment  of  taxes 
occurred  In  different  years.  That  being  so, 
prima  fade,  the  title  to  tbe  whole  quarter 
section  passed  to  the  state,  and  the  deed  of 
the  Land  Commissioner  in  like  manner  con- 
veyed the  whole  quarter  section  to  Maney. 
Tbe  deed  of  the  Land  Commissioner  describ- 
ing an  undivided  one-half  as  forfeited  for  the 
nonpayment  of  taxes  for  1883  and  an  undivid- 
ed one-half  as  sold  to  the  state  under  overdue 
tax  proceedings  for  a  different  year  shows 
tbat  tbe  whole,  of  the  S.  W.  \i  of  said  sec- 
tion 29,  and  not  an  undivided  half  thereof, 
was  intended  to  be  conveyed. 

The  deed  of  the  Commissioner  of  State 
Lands  to  Maney  was  prima  fade  evidence  of 
Utie  in  blm.  Allen  v.  PhUlips,  87  Ark.  185, 
112  S.  W.  403 ;  Cracraf t  v.  Meyer,  76  Ark. 
450,  88  S.  W.  1027 ;  Doniphan  Lumber  Co.  v. 
Beid,  82  Ark.  31.  100  8.  W.  69.  It  is  well 
settled  In  this  state  that  a  plaintiff  in  eject- 
ment must  rely  upon  his  own  title.  Allen 
V.  Phillips,  supra.  This  rule  has  been  an- 
nounced so  frequently*  by  this  court  that 
there  is  no  need  for  a  further  citation  of  au- 
thority to  support  It  Hence  Burke,  to  recov- 
er, must  not  only  overcome  this  prima  facie 
I  title  in  Maney,  but  must  show  title  In  him- 
self. 

The    leviee   foreclosure   under    which   he 
claims  title,  as  far  as  tbe  record  of  that  pro- 
ceeding is  shown  herein,  was  not  a  proceed- 
I       lug  in  rem  against  the  land,  but  was  an  ad- 
versary proceeding  against  the  Jacks  Real 
Estate  Company  to  recover  the  levee  taxes, 
and  In  default  of  their  payment  to  have  a 
Hen  therefor  declared  upon  the  land.     It  is 
contended    by   counsel   for   Burke   tbat   the 
forfeiture  to  the  state  at  delinquent  tax  sale 
In  1884  for  the  nonpayment  of  the  taxes  of 
1883  was  void  because  the  land  was  assessed 
in  the  name  of  Jacks  &  Co.  or  the  Jacks  Real 
Estate  Company,  and  that  the  taxes  were 
paid  by  that  company.    Proof  that  the  lands 
I       were  assessed  for  taxes,  and  that  the  taxes 
i       were  paid  by  that  company  for  1883,  is  not 
I       cofficient  to  establish  ownership  in  that  com- 
I       pany  at  the  time  of  the  forfeiture,  upon 
I       which  to  sustain  an  action  for  the  recovery 
of  tbe  }aiid  against  the  holder  of  the  prima 
fade  legal  title  and  in  possession  of  the  land. 
Taxes  for  general  purposes  are  a  charge  up- 
<Hi  the  land  and  are  not  against  tbe  owner. 
It  is  a  matter  <rf  common  knowledge  that  land 
is  frequently  assessed  and  the  taxes  paid  In 
the  name  of  another  person  than  the  owner. 
Hence  It  would  be  strange,  Indeed,  to  hold 
that  proof  that  the  land  was  assessed  and  the 


taxes  paid  in  the  name  of  one  person  woul<^ 
be  sufficient  proof  upon  which  he  might  base 
an  action  for  the  recovery  of  the  land  against' 
one  who  holds  the  prima  facie  legal  title. 

We  are  of  the  opinion  that  the  court  erred 
in  instructing  the  jury  that  the  title  to  the 
land  was  in  the  plaintiff,  Burke,  and  that 
they  should  return  a  verdict  in  his  favor  for 
the  recovery  of  the  land ;  and,  for  this  error, 
the  Judgment  will  be  reversed,  and  tbe  cause 
remanded  for  a  new  trial. 


ARKANSAS  SMOKELESS  COAL  CO.  v. 

PIPPINS. 

(Supreme  Court  of  Arkansas.     Oct.  25,  1909.) 

1.  Masteb  and  Servant  (§i  109,  217*)— In- 

JUBY     TO      SEBVANT    —    VICIOUS     ANIUAL   — 

Knowledge  of  Masteb  —  Assumption  of 

Risk. 

Where  a  master  negligently  furnishes  his 
servant  with  a  mule  of  such  a  vicious  nature' 
that  the  servant  is  liable  to  be  injured  because 
of  its  viciousness,  the  master  will  be  liable,  if 
be  knew,  or  could  have  known  by  ordinary  care, 
of  the  vicious  propensities  of  the  animal,  unless 
the  servant  knew  that  the  animal  was  danger- 
ous, but  continues  to  use  it,  in  which  case  he 
assumes  tbe  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f§  204,  585;  Dec.  Dig.  U 
109,  217.*] 

2.  Masteb  and  Sebvant  ({  118*)— Injuby  to 
Servant— Neoliqence  of  Masteb. 

Plaintiff  was  employed  in  a  mine  at  driving 
a  coal  car  hauled  by  a  mule.  In  driving  down  a 
steep  grade  in  an  entry  or  passagewav  he  was 
kicked  by  the  mule  and  knocked  off  the  car 
and  between  it  and  the  walls  of  the  entry.  The 
wall  of  the  entry  was  about  one  foot  from  the 
car  track.  Held,  that  as  the  entry  was  suffi- 
ciently wide  to  permit  the  car  to  pass  in  safety, 
and  as  it  could  not  be  reasonably  anticipated  by 
the  employer  that  the  employfe  would  be  in- 
jured by  being  kicked  or  otherwise  falling  be- 
tween the  cars  and  the  walls,  he  was  not  negli- 
gent  in   the  construction  of   the  entry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  209;  Dec.  Dig.  §  118;* 
Mines  and  Minerals,  Cent.  Dig.  §  219.] 

8.  Master  and  Servant  (S§   101,  102*)— In- 
jury TO  Sebtani— Duty  of  Masteb— Safk 
Appliances. 
_  A  master  is  not  bound  to  furnish  absolutely 
safe  appliances,  but  only  to  exercise  reasonable 
care  to  furnish  such  appliances  as  are  suitable 
for  the  purposes  for  which  they  are  intended,  , 
and  to  exercise  ordinal^  care  to  see  that  they 
are  kept  in  such  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant.  Cent.  Dig.  S  173;  DecDlg.  {|  101, 102.*] 

4.  Master  and  Servant  (J  265*)— Injury  to 

Servant  —  Presumption  of  Neolioenoe  — 

Burden  of  Proof. 

In  an  action  by  a  servant  for  personal  inju- 
ries, the  burden  is  on  the  servant  to  show  that 
tbe  master  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J  878;    Dec.  Dig.  |  2G5.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty ;  Daniel  Hon,  Judge. 

Action  by  J.  J.  Pippins  against  the  Arkan- 
sas Smokeless  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 


*For  otber  caMS  see  same  topic  and  aection  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Keporter  IndaxM 
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J.  X  Pippins  Instituted  this  action  to  recov- 
er damages  for  personal  Injuries  of  a  per- 
manent nature  sustained  by  him  while  In  the 
service  of  the  Smokeless  Coal  Company  In 
consequence  of  the  alleged  negligence  of  the 
defendant  company.  J.  J.  Pippins  was  em- 
ployed by  the  coal  company  on  the  14th  day 
of  January,  1908.  He  first  worked  for  the 
defendant  company  as  a  digger  of  coal.  Then 
be  was  put  to  work  as  a  driver.  When  the 
coal  Is  mined,  it  Is  hauled  on  a  small  car 
on  a  track.  The  tracks  lead  from  the  room 
Into  the  entry,  and  from  there  to  what  Is 
called  the  "parting."  The  cars  are  carried 
along  the  track  Just  as  coal  cars  are  carried 
on  a  railroad  track ;  the  motive  power  being 
a  mule.  It  Is  the  duty  of  the  driver  to 
hitch  the  mule  to  the  car  or  cars  and  drive 
to  the  parting,  where  the  cars  are  hoisted 
from  the  mine.  He  then  unhitches  the  mule 
from  the  loaded  cars,  and  hitches  him  to 
empty  cars  to  carry  back  to  the  room.  It 
is  a  part  of  his  duty  to  sprag  the  cars.  This 
consists  In  putting  iron  or  wooden  stakes 
about  1%  feet  long  between  the  spokes  of  the 
wheel  and  the  body  of  the  car  to  check  the 
speed  of  the  car  while  going  downgrade.  In 
other  words,  spragging  is  the  act  of  applying 
brakes  to  the  coal  cars.  On  the  day  Pippins 
was  injured  he  bad  been  engaged  in  driving 
for  about  two  hours,  and  was  making  his 
third  trip.  The  mule  was  hauling  two  cars, 
and  Pippins  was  seated  on  the  front  end  next 
to  the  mule.  The  cars  were  going  down  ■& 
steep  grade  in  the  west  third  entry  or  pas- 
sageway. Pippins  looked  to  see  if  his  "buddy" 
was  behind  him.  He  then  looked  around  at 
the  mule.  Being  afraid  that  the  cars  would 
run  on  the  mule,  he  hallooed  at  him.  When 
he  did  tuis,  the  mule  kicked  him  with 
both  feet,  knocking  him  off  the  car  and  be- 
tween It  and  the  wails  of  the  entry.  The 
wall  of  the  entry  was  about  one  foot  from  the 
car  track.  Pippins'  body  was  so  badly  crush- 
ed that  the  lower  part  of  it  become  wholly 
paralyzed.  His  physician  says  that  he  will 
never  be  able  to  do  any  kind  of  physical 
work,  and  will  not  likely  live  many  years 
longer.  Pippins  was  34  years  old  at  the  time 
he  was  injured.  He  predicates  his  right  of 
recovery  on  the  alleged  negligence  of  the  coal 
company  In  furnishing  him  with  a  vicious 
mule  to  work  and  in  the  defective  condition 
of  the  entry.  Pippins  recovered  Judgment 
against  the  coal  company  for  $2,000,  and  the 
case  is  here  on  appeal. 

Jesse  A.  Harp  and  Geo.  W.  Dodd,  for  ap- 
pellant.   A.  J.  Koenigsteln,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
Counsel  for  appellant  insist  that  the  court 
erred  in  not  directing  a  verdict  In  favor  of 
appellant.  The  law  In  regard  to  the  negli- 
gence of  the  master  in  furnishing  his  servant 
with  a  vicious  animal  to  work  stands  on  the 
same  footing  as  furnishing  him  a  dangerous 
appliance.  The  rule  is  aptly  stated  by  Mr. 
Thompson,  as  follows:     "But,  if  a  master 


furnishes  for  the  use  of  the  servant  a  horse 
or  other  animal  of  such  a  vicious  nature  that 
the  servant  Is  liable  to  be  Injured  In  conse- 
quence of  its  vlciousness,  the  master  will  be 
liable  If  he  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  of  the  vidons 
propensities  of  the  animal,  unless  the  servant 
knew  that  the  animal  is  dangerous,  but  never- 
theless continues  to  use  it,  in  which  case  be 
assumes  the  risk  of  injury  from  it"  4  Thomp- 
son on  Negligence,  $  404.'  To  the  same  effect, 
see  26  Cyc  113,  and  cases  dted  In  note  80; 
1  Labatt  on  Master  &  Servant,  i  206:  In  the 
case  at  bar  jthere  was  sufficient  evidence  ad- 
duced at  the  trial  on  the  part  of  the  appellee 
from  which  the  Jury  might  infer. that  the 
animal  was  of  a  vicious  nature,  and  that 
that  fact  was  not  known  to  appellee;  but 
there  is  no  evidence  which  would  warrant 
the  Jury  In  finding  that  the  coal  company 
knew  that  the  mule  was  vicious,  or  by  the 
exercise  of  ordinary  care  could  have  known 
it  All  the  employes  of  the  company  who  tes- 
tified on  the  subject  except  one  said  that  the 
mule  was  not  vicious.  One  of  the  employes 
testified  as  above  stated  to  facts  from  which 
the  Jury  might  have  Inferred  that  the  mule 
was  vicious,  but  he  was  not  shown  to  have 
been  the  keeper  of  the  mule,  or  to  have  been 
in  such  position  that  it  could  be  said  that  his 
knowledge  was  the  master's  knowledge. 

2.  On  the  question -of  the  defective  condi- 
tion of  the  entry,  we  are  of  the  opinion  tbiit 
under  the  facts  disclosed  by  the  record  the 
appellee  is  not  entitled  to  recover,  and  that 
this  case  In  that  respect  Is  controlled  by  the 
principles  announced  in  the  case  of  St  Liouis 
&  San  Francisco  Rd.  Co.  v.  Hill,  79  Ark.  76, 
94  S.  W.  914.  In  that  case  a  train  was  pass- 
ing over  a  bridge  of  the  railroad  company, 
and  the  bridge  gave  way  and  wrecked  the 
train.  A  brakeman  on  the  train  was  killed. 
The  engine  was  derailed  before  It  reached 
the  bridge,  and  there  was  evidence  tending 
to  show  that  the  bridge  was  sufficient  to  sus- 
tain the  train  had  it  remained  upon  the  track, 
and  that  the  derailment  of  the  train  caused 
the  bridge  to  give  way.  The  court  said^ 
"The  bridge  In  question'  was  constructed 
solely  for  the  passage  of  defendant's  trains  on 
the  track  over  Crowder  creek.  There  was 
evidence  tending  to  prove  that  it  was  suffi- 
cient for  that  purpose.  There  is  no  evidence 
to  show,  and  plaintiff  does  not  contend,  that 
the  derailment  of  the  train  was  owing  to 
defects  of  the  bridge.  That  being  true,  the 
derailment  did  not  prove  that  the  defendant 
was  negligent  in  the  construction  oi:  main- 
teunnce  of  the  same."  So,  In  the  case  at  bar. 
It  may  be  said  that  the  entry  was  sufficiently 
wide  to  permit  the  passage  In  safety  of  the 
mine  cars,  and  it  could  not  be  reasonably 
anticipated  by  the  coal  company  that  Its  em- 
ploy^ would  be  injured  by.  being  kicked,  or 
otherwise  falling,  between  its  cars  and  the 
walls  of  the  entry.  The  case  at  bar  does 
not  come  within  the  rule  announced  in  Mc- 
Namara  v.  Logan,  100  Ala.  1S7,  14  South.  1<3^ 
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There  the  aeirant  was  Injured  while  engaged 
In  spragglng  the  cars.  The  testimony  showed 
that  It  was  his  duty  to  walk  along  beside  the 
"ars  and  to  sprag  them  when  they  started 
down  a  steep  grade.  The  entry  was  too  nar- 
row for  that  purpose  at  the  place  where  the 
servant  was  injured  while  engaged  lu  the  per- 
formance of  his  duties  of  spragglng  or  block- 
ing the  cars,  and  the  court  held  that,  the  evi- 
dence being  tn  conflict  as  to  whether  the  en- 
try was  dangerously  narrow,  or  the  cars  dan- 
gerously near  the  wall  at  that  point,  the  ques- 
tion of  negligence  was  for  the  jury.  In  the 
present  case  there  was  no  testimony  to  show 
that  it  was  the  duty  of  the  driver  to  alight 
froDQ  the  cars  to  sprag  them.  On  the  contrary, 
the  uncontradicted  testimony  shows  that  the 
drivers  always  rode  on  the  cars  while  engaged 
In  the  jjerformance  of  their  duties.  Under  the 
testimony  In  the  case  at  bar,  there  was  no  ne- 
cessity for  sufficient  room  between  the  sides 
of  the  car  and  the  walls  of  the  entry  for  the 
use  of  the  driver  In  spragglng,  and  conse- 
qnently  there  was  no  defect  in  the  condition 
of  the  entry  where  the  Injury  occurred.  A 
master  is  not  bound  to  furnish  absolutely  safe 
appliances,  but  only  to  exercise  reasonable 
care  to  furnish  such  appliances  as  are  suita- 
ble for  the  purposes  for  which  they  are  In- 
tended, and  to  exercise  ordinary  care  to  see 
that  they  are  kept  in  such  condition. 

There  is  no  presumption  of  negligence  In. a 
nase  like  this.  The  burden  of  showing  that 
the  appellant  was  n^Ilgent  in  regard  to  the 
matters  alleged  in  appellee's  complaint  was 
upon  him.  Having  failed  to  establish  negli- 
gence in  regard  to  either  of  the  allegations 
o*  hla  complaint,  the  verdict  of  the  Jury  is 
without  evidence  to  support  it 

Therefore  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


WABRT  et  al.  v.  KETTBRIXG  et  «1. 
(Supreme  Court  of  Arkansas.     Oct.  25,  1909.) 

1.  Appeal  and  Ebrob  (8  19*)  — Moot  Ques- 
tion. 

Where  plaintiffs  only  prayed  that  defend- 
ants be  restrained  from  developing  certain  pho- 
tographic plates  and  from  publishing  or  using 
the  photographs,  and  in  their  brief  on  appeal 
admitted  that  this  had  been  done,  the  cose  pre- 
sented a  moot  question,  so  far  as  the  rights  of 
the  parties  were  concerned,  which  would  not  be 
determined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  63,  64;  Dec.  Dig.  {  19.*] 

2.  ToBTB  (S  8*)— Right  of  Pbivact— Photo- 
OBAPHS  or  Criminai.. 

Officers  of  the  law  are  entitled  to  take  and 
use  the  photographs  of  persons  confined  in  jail 
on  a  criminal  charge,  for  the  purpose  of  iden- 
tification. 

fEd.  Note.— For  other  cases,  see  Torts,  Dec. 
Dig.  f  &•] 

3.  IifjuNcnoK  (§  96«)— -Right  of  Pbivact— 

PfiOTOGBAFHS    OF   CBIMIKALS. 

Officers  of  the  law  being  entitled  to  take 
and  use  photographs  of  persons  in  jail  charged 


with  crime  for  purposes  of  Identification,  the 
persons  photographed  cannot  maintain  a  suit  for 
an  injunction  for  the  use  of  the  photographs, 
without  showing  specifically  that  they  are  to  be 
used  improperly. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  167;  Dec.  Dig.  {  96.*] 

Appeal  from  Pulaski  Chancery  Court ;  John 
E.  Martlnean,  Chancellor. 

Action  by  J.  C.  Mabry  and  others  against 
Ralph  Kettering  and  others.  Judgment  for 
defendants,  and  plaUitlfts  appeal.    Afllrmed. 

See,  also,  117  S.  W.  746. 

Bradshaw,  Rhotou  &  Helm,  for  appellants. 
Wm.  G.  Whipple  and  Powell  Clayton,  for  ap- 
pellees. 

MeCTJDLOCH,  C.  J.  Mabry  and  others  in- 
stituted this  suit  in  chancery  against  Ketter- 
ing and  others,  praying  for  an  Injunction  re- 
straining the  latter  from  developing  plates 
of  the  photographs  of  the  plaintiffs,  who 
were  then  confined  in  JaU  under  criminal 
charges,  and  from  "publishing  or  uttering, 
or  causing  to  be  uttered  or  published,  said 
photographs,  or  any  photographs,  of  these 
plaintiffs."  The  question  involved  is  fully 
set  forth  in  the  opinion  of  this  court  deliv- 
ered on  the  motion  to  dissolve  the  temporary 
injunction.  Mabry  v.  Kettering  (Ark.)  117 
S.  W.  746.  A  demurrer  was  sustained  by  the 
chancellor  to  the  complaint,  and  the  plain- 
tiffs have  appealed  to  this  court 

In  our  former  opinion  we  said  that  "the 
complaint  when  it  comes  to  be  considered 
by  this  court  on  final  hearing  of  the  cause, 
will  present  an  Interesting  (luestion  concern- 
ing what  is  now  termed  by  modem  author- 
ities the  'right  of  privacy,'  or  the  right  of  an 
individual  to  invoke  the  jurisdiction  of  a 
chancery  court  to  restrain  an  Improper  use 
of  his  photograph  without  his  consent"  We 
were  probably  too  hasty  in  stating  that  this 
question  would  arise  on  the  final  hearing  of 
the  case  here ;  for  on  further  consideration 
we  do  not  find  it  necessary  to  a  decision  of 
this  case*  for  us  to  go  into  the  question  refer- 
red to. 

The  plaintiffs  only  asked  that  the  defend- 
ants be  restrained  from  developing  the  plates 
and  from  publishing  or  using  the  photo- 
graphs. Now  they  admit  in  their  brief  that 
this  has  been  done.  So  the  case  only  pre- 
sents a  moot  question,  so  far  as  the  rights  of 
the  parties  are  concerned.  Moreover,  the 
plaintiffs  allege  in  their  complaint  that  they 
are  confined  in  jail  on  a  criminal  charge;  and, 
as  we  held  in  the  former  opinion  that  the 
officers  had  a  right  to  use  the  photographs 
for  the  purpose  of  Identification,  the  prayer 
of  the  complaint  asked  for  too  much  in  ask- 
ing that  they  be  restrained  from  using  the 
plates  altogether.  The  complaint  does  not 
point  out  specifically  any  Improper  use  to  be 
made  of  the  photographs.  Therefore  the  de- 
fendants having  the  right  to  use  them  for  a 
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legitimate  purpose,  and  bavlng  already  done 
so,  the  plaintiffs  have  no  right  to  restrain 
them  without  showing  specifically  that  the 
photo;^aphs  are  to  be  used  Improperly. 

It  Is  true  that  It  Is  alleged  In  the  com- 
plaint that  the  photographs  were  taken  by 
the  defendants  "for  the  avowed  purpose  of 
developing  said  plates  into  photographs,  as 
these  plalntifTs  believe  and  allege,  for  the 
purpose  of  having  said  photographs  placed 
In  what  is  known  as  the  *rogue8'  gallery' " ; 
but  they  fail  to  state  what  the  rogues'  gal- 
lery consists  of,  and  we  cannot  take  Judicial 
cognizance  thereof.  For  ought  we  know  to 
the  contrary,  it  may  be  some  legitimate  meth- 
od of  identification  of  criminals,  or  those 
charged  with  crime;  and  we  have  held  that 
the  photographs  of  accused  persons  may  be 
used  for  such  purpose. 

We  conclude,  therefore,  that  the  plaintiffs 
are  entitled  to  no  relief  on  the  showing  made, 
and  the  decree  is  therefore  afilrmed. 


ST.  LOUIS,  I,  M.  &  S.  RT.  CO.  ▼.  CORMAN 
et  al. 

(Supreme  Ck>art  of  Arkansas.     Oct.  25,  1900.) 

1.   EXECCTOBS   AND   AniflRIBTBATORB  (f   Dl*)— 

Death  (|  31*)— Statutes— Benbficiaries. 
Kirby's  Dig.  §  6289,  provides  that,  where 
death  shbll  have  been  caused  by  a  tort,  and  the 
injured  party  could  have  sued  therefor  if  he  had 
not  died,  then  the  tort-feasor  who  would  have 
been  liable  except  for  the  death  of  the  injured 
person  shall  still  be  liable  in  spite  of  such  death, 
even  though  the  death  be  caused  under  circum- 
stances amounting  to  a  felony.  Section  6290 
Erovldes  that  an  action  for  wrongful  death  shall 
»  brought  by  and  in  the  name  of  decedent's 
personal  representative,  and,  if  there  be  none, 
then  by  the  heira  at  law ;  the  amount  recovered 
being  for  the  exclusive  benefit  of  the  vridow  and 
next  of  kin  of  the  decedent,  to  be  distributed 
in  the  proportion  provided  by  law  in  relation  to 
the  distribution  -  of  personal  property  left  by 
persons  dying  intestate.  Held,  that  such  statute 
creates  two  causes  of  action — one  for  the  bene- 
fit of  the  estate  to  recover  damages  which  the 
decedent  could  have  recovered  bad  he  survived 
the  accident,  and  the  other  for  the  benefit  of 
the  widow  and  next  of  kin  for  the  damages 
which  they  anstained  by  the  death. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Dec  Dig.  {  51  ;*  Death, 
Cent.  Dig.  H  38.  40,  42;    Dec.  Dig.  S  31.*] 

2.  Death  (§  35*)— Nature  of  Actiok— Tbans- 
rroBT  Actios— JcKisDicTioN. 

An  action  by  a  decedent's  widow  and  next 
of  kin  for  bis  wrorsfol  death  is  transitory,  and 
cut-r  be  maintained  in  a  state  other  than  that  in 
which  the  arcidt-nt  occurred. 

'Ed.  Note.- For  other  cashes,  see  Death.  Cent. 
V.4.  I  50;    Dec.  Dig.  {  35.»1 

3.  DiiATH  <|  8•^— Bights  or  PABrrss— What 

T:f  Tiz'zvs  of  the  parties  to  an  action  for 
wrjczf^;  d-±"2  m::5t  be  detenniced  in  acoord- 
I2,.i>  '■m-.-Ji  cite  Uw  of  the  state  where  the  injury 
«o.-irr»ii.  I 

'Ei.  N.-'».— For  otiwr  ca«*-i.  see  I>«.:h,  Cent, 
r:*    a  li  3»x  5i  1:^1.  Ic^S :    Dec.  !>;?.  t  S.*]  ' 

*r<ir  etixr  < 


4.  Death  (8  81*)— Who  Mat  Suk— Widow  ab 
Heib. 

A  widow  is  one  of  the  heirs  at  law  of  her 
husband  within  Kirby's  Dig.  M  62R9,  621)0,  pro- 
viding that  an  action  for  wrongful  death  shall 
he  brought  by  the  heirs  at  law  of  the  deomlont, 
the  amount  recovered  to  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  42;   Dec.  Dig.  }  31.*] 

5.  Death  (S  41*)— Actions— Parties  Puun- 
tiFP— "Heibs  at  Law." 

Where  decedent  was  survived  b.v  a  widow 
and  one  child,  such  widow  and  child  were  his 
only  heirs  at  law  within  Kirby's  Dig.  i!  6289, 
6290,  providing  for  an  action  for  wrongful  death 
to  be  brought  by  the  heirs  at  law  of  the  deceased 
person,  and  were  therefore  the  only  necessary 
parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  88  56,  57;    Dec.  Dig.  8  41.* 

For  other  deRnitions,  see  Words  and  Phrases, 
vol.  4,  p.  3205.] 

6.  Mabteb  and  Sebvant  (8  278*)— Death  of 
Servant— RAII.R0ADS—DANOEBOUS  TBACk— 
Debailino  Device. 

In  an  action  for  death  of  a  railroad  brake- 
man  in  a  collision  between  the  engine  on  which 
he  was  riding  and  certain  ballast  cars  left  on 
a  storage  track,  which  had  rolled  down  the  de- 
scending grade  onto  the  main  track  by  reason  of 
defective  brakes  and  a  failure  to  block  the 
wheels,  evidence  held  to  warrant  a  finding  of  de- 
fendant's negligence  in  failing  to  install  a  de- 
railing or  other  device  to  prevent  the  escape  of 
such  cars. 

[Ejd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  963 ;   Dec.  Dig.  8  278.*] 

7.  Masteb  and  Servant  (8  226*)— Injuries 
TO  Sebvantt-Assumed  Risk. 

A  servant  assumes  the  risk  of  all  dangers 
from  the  ordinary  incidents  of  the  service,  but 
does  not  assume  the  risk  of  dangers  arising  from 
the  neRligeot  acts  of  his  employer,  unless,  after 
becoming  aware  thereof  and  appreciating  the 
danger,  he  exposes  himself  to  it  by  continuing  in 
the  service. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  659,  660,  662;  Dec  Dig. 
§  226.*] 

8.  Master  and  Servant  (8  217*)  —  Injubies 
TO  Sebvant  —  Railboads  —  Debaiuno  De- 
vice— ^AssmiED  Risk — Knowledge  of  Dan- 

OBB. 

A  railroad  brakeman  whose  duties  did  not 
limit  his  activities  to  any  particular  part  of  the 
railroad's  right  of  way  was  not  bound  to  know 
that  the  company  had  not  provided  a  derailing 
or  other  safety  device  at  a  particnlarly  danger- 
ous point  where  a  storage  track  connected  with 
the  main  line  on  a  descending  grade  to  prevent  a 
collision  between  trains  on  the  main  track  and 
cars  set  out  on  the  storage  track  which  might 
nm  down  the  grade  onto  the  main  track  l>ecause 
the  defective  brakes  with  which  they  were  equip- 
ped were  insufficient  to  hold  them,  and  hence  a 
brakeman  in  a  train  on  the  main  track  did  not 
assnme  the  risk  of  injuries  sustained  in  such  col- 
lision. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  577,  578,  589;  Dec  Dig. 
8  217.*] 

9.  Master  A!*d  Servant  (J  201*)  —  iKJURrES 
TO  Servant — Neougknce  of  Master — Cos- 
cvkr:.no  NecuvEsck  of  Fkijx)w  Sebvajjt. 

>\'here  a  ntitnad  brakeman  was  injured  be- 
cause of  the  ra  Irvad  cvmpany's  negligence  in 
failing  to  piovUt*  a  derailer  or  other  safety  de- 
Tjte  at  a  daasvrou*  switch,  he  was  entitled  to 
rew'ver.  tkouji  :h?  oefcVg^eace  of  his  fellow  aerv- 
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ants  concnired  with  that  of  the  railroad  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i$  521,  530;  Dec.  Dig.  I 
201.»] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  Jeptha  H.  Evans,  Judge. 

Action  by  Emma  Corman  and  another 
against  the  St  Ixiuls,  Iron  Mountain  &  South- 
ern JSallway  Company.  Judgment  for  plain- 
tlffg,  and  defendant  appeala    Affirmed. 

Murray  L.  Corman  waB  a  brakeman  In  the 
employ  of  the  defendant  railway  company, 
and  was  killed  by  the  derailment  of  an  en- 
gine on  which  be  was  riding  In  the  discharge 
of  his  duties  on  August  9,  1907,  at  Wagoner, 
I.  T.  The  engine  was  pulling  a  local  freight 
train  and  was  approaching  Wagoner,  and 
was  within  the  yard  limits.  Corman  was  on 
the  running  board  of  the  engine,  preparing  to 
go  down  on  tte  pilot  for  the  purpose  of  oper- 
ating a  switch  for  the  train  to  go  In  upon  a 
siding.  There  was  another  track  used  as  a 
passing  and  storage  track — principally  the 
latter — and  a  few  minutes  before  Gorman's 
engine 'reached  the  north  end  of  the  track 
some  ballast  cars  standing  on  this  track  were 
struck  and  put  In  motion  by  other  cars 
handled  by  the  crew  of  another  train.  These 
cars  rolled  down  the  descending  grade  of 
the  storage  tra(^  to  the  end  and  out  upon 
the  main  track,  and  collided  with  Gorman's 
engine,  while  he  was  on  It,  oTerturning  the 
engine  and  crushing  him  to  death.  This 
passing  and  storage  track  was  about  2,500 
feet  long,  and  had  a  decided  grade  in  each 
direction ;  the  summit  of  the  grade  being 
about  In  the  middle.  The  grade  each  way 
was  steep  enough  that  cars  when  once  put 
in  motion  would  roll  to  the  end.  There  was 
no  derailing  device  of  any  kind  at  the  end 
of  this  track  to  prevent  cars  from  rolling 
upon  the  main  track.  There  were  15  or  20 
or  25  of  the  ballast  cars  standing  on  the 
storage  track,  and  the  brakes  on  them  were 
not  in  working  order.  When  they  were  put 
in  motion,  a  brakeman  who  was  a  member 
of  the  other  train  crew  mounted  the  string 
of  cars  and  tried  to  put  on  brakes  so  as  to 
st<9  them,  but,  on  account  of  the  brakes  not 
working,  he  failed  to  accomplish  this.  It  is 
shown  that  In  loading  the  ballast  cars  with 
a  steam  shovel  gravel  would  get  In  the 
rachets  of  the  brakes,  thereby  preventing 
their  use.  It  Is  also  shown  that  the  brakes 
on  some  of  them  were  out  of  working  order 
hi  other  respects. 

The  present  action  was  instituted  in  the 
circuit  court  of  Crawford  county  by  Emma 
Corman,  the  widow,  and  Murray  Corman, 
an  Infant  child  and  sole  heir  at  law  of  Mur- 
rey L.  Corman,  deceased,  to  recover  damages 
sustained  by  them  as  such  widow  and  next 
of  kin  on  account  of  the  death  of  said  de- 
cedent There  was  no  administration  upon 
the  estate.     The  complaint  sets   forth   two 


charges  of  negligence  against  the  defendant 
which  are  alleged  to  have  been  the  proxi- 
mate cause  of  Gorman's  death:  One,  that 
the  defendant  was  guilty  of  negligence  In 
falling  to  have  a  derailing  device  at  the  end 
of  the  storage  track  so  as  to  prevent  ears 
from  rolling  down  the  grade  from  that  track 
upon  the  main  track;  and  the  other  that 
the  defendant  was  negligent  in  permitting 
cars  on  which  the  brakes  were  out  of  repair 
to  be  left  on  the  storage  track.  The  defend- 
ant In  Its  answer  denied  the  charges  of  neg- 
ligence, and  pleaded  that  Corman  was  guilty 
of  contributory  negligence,  and  also  that  he 
had  assumed  the  risk. 

The  Jury  returned  a  verdict  In  favor  of  the 
plaintiff,  assessing  the  damages  at  $10,000. 
Judgment  was  rendered  accordingly,  and  the 
defendant  appealed.  Other  facts  tending  to 
explain  the  points  at  issue  will  be  stated  In 
the  opinion. 

Lovlck  P.  Miles,  for  appellant  Robt  J. 
White,  for  appellees. 

Mcculloch,  C.  J.  (after  stating  the  facts 
as  above).  It  is  contended  that  the  plalutlS 
cannot  maintain  this  action,  and  that  It  cau 
be  maintained  only  by  an  administrator  of 
the  decedent's  estate.  This  question  was  at- 
tempted to  be  raised  by  a  demurrer  to  the 
complaint  on  the  alleged  ground  that  the 
plaintiff  was  without  legal  capacity  to  sue. 
It  was  also  shown  by  evidence  that  the  par- 
ents of  said  decedent  were  living,  and  the 
contention  Is  made  that  they  might,  as  such 
parents,  claim  damages  by  reason  of  the 
death  of  their  son,  and  that  the  suit  should 
therefore  have  been  brought  by  an  administra- 
tor. The  statutes  of  Arkansas  (sections  6289, 
C290,  Kirby's  Dig.),  embodying  the  principles 
of  the  English  Statute  known  as  Lord  Camp- 
bell's act  were  in  force  in  the  Indian  Ter- 
ritory when  the  injury  In  question  occurred. 
One  section  of  this  statute  reads  as  follows: 
"Every  such  action  shall  be  brought  by,  ana 
in  the  name  of,  the  personal  representative 
of  such  deceased  person,  and  If  there  be  no 
personal  representatives,  then  the  same  may 
be  brought  by  the  heirs  at  law  of  such  de- 
ceased person ;  and  the  amount  recovered  In 
every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such 
deceased  person,  and  shall  be  distributed  to 
such  widow  and  next  of  kin  In  the  proportion 
provided  by  law  In  relation  to  the  distribu- 
tion of  personal  property  left  by  persons  dy- 
ing Intestate;  and.  In  every  such  action,  the 
Jury  may  give  such  damages  as  they  shall 
deem  a  fair  and  Just  compensation,  with  ref- 
erence to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin 
of  such  deceased  person.  Provided,  every 
such  action  shall  be  commenced  within  two 
years  after  the  death  of  such  person."  Act 
May  2,  1890,  c.  182,  |  81,  26  Stat  94.    This 
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statute  creates  two  causes  of  action — one  for 
the  benefit  of  the  estate,  to  recover  damages 
which  the  decedent  could  have  recovered  had 
he  survived  the  accident,  and  the  other  for 
the  benefit  of  the  widow  and  next  of  kin, 
for  the  damages  which  they  sustained  by 
reason  of  the  death.  Davis  t.  Railway  Ck>., 
53  Ark.  117,  13  S.  W.  801,  7  L.  R.  A.  283. 
The  present  action  falls  within  the  last- 
named  class.  It  is  a  transitory  action,  and 
can  be  maintained  in  this  state,  but  the 
rights  of  the  parties  must  be  determined  in 
accordance  with  the  law  of  the  place  where 
the  injury  occurred.  St.  L.,  I.  M.  &  Son. 
R.  Co.  v.  Halst,  71  Ark.  258,  72  S.  W.  893, 
lOO  Am.  St  Rep.  65. 

Now,  the  statute  provides  that,  "if  there 
be  no  personal  representatives,  then  the  ac- 
tion may  be  brought  by  the  heirs  at  law  of 
such  deceased  person."  Who,  then,  constitute 
the  heirs  at  law?  The  widow  is  one  within 
the  meaning  of  the  statute,  for  she  receives 
a  distributive  portion  of  the  recovery.  Mc- 
Bride  v.  Berman,  79  Ark.  62,  94  S.  W.  913. 
The  child  Is  the  only  other  heir  at  law,  and 
by  the  plain  letter  of  the  statute  is  the  only 
other  person  who  is  a  necessary  party  to 
the  action.  Nothing  is  found  in  the  decision 
In  the  case  of  McBrlde  v.  Berman,  supra, 
which  militates  against  this  conclusion.  The 
action  In  that  case  was  Instituted  by  the 
widow  alone,  "without  Joining  the  collateral 
heirs  at  law,  there  being  no  children  of  the 
decedent  Was  the  defendant  company  guilty 
of  negligence  In  falling  to  install  a  derailing 
device  so  as  to  keep  the  cars  from  rolling 
off  the  storage  track,  and,  if  so,  did  Corman 
assume  the  risk  of  the  danger  to  which  he 
was  exposed  by  reason  thereof?  In  consid- 
ering the  question  of  negligence,  all  the  facts 
must  be  kept  In  mind.  This  was  a  track 
used,  not  only  for  trains  to  pass,  but  it  was 
used  mainly  for  the  storage  of  cars.  On  it 
a  large  number  of  cars  were  stored  dally, 
and  among  them  was  a  considerable  num- 
ber of  empty  ballast  cars  with  brakes  out 
of  order.  It  was  the  custom  to  store  these 
cars  there,  and  the  ordinary  use  of  them 
in  loading  them  with  dirt  and  gravel  for 
ballast  necessarily  put  the  handbrakes  out 
of  service  on  account  of  gravel  lodging  in 
the  rachets  of  the  brakes.  These  cars  were 
habitually  left  on  the  track  In  bunches  and 
on  a  steep  grade,  which  would  cause  them, 
when  once  put  in  motion,  to  roll  to  the  end 
of  the  storage  track  and  onto  the  main 
track,  unless  brakes  were  put  on.  The  ordi- 
nary condition  In  which  the  brakes  were  left 
made  it  Impossible  for  cars  to  be  stopped 
when  once  put  in  motion,  for  It  appears 
from  the  evidence  that  on  the  particular  oc- 
casion in  question  a  brakeman  of  the  other 
train  crew  made  every  effort  to  stop  the 
cars,  but  failed  because  the  handbrakes 
could  not  be  worked. 

We  are  clearly  of  the  opinion  that  these 
facts  presented  a  situatiob  which  warranted 


the  Jury  in  finding  that  defendant  was  guilty 
of  negligence  in  falling  to  exercise  reason- 
able care  to  furnish  a  safe  place  to  Its  em- 
ployes at  which  to  do  their  accustomed  work. 
The  situation  thus  described  was  a  danger- 
ous one — at  least,  the  Jury  was  warranted 
in  finding  that  to  be  so— and  defendant  did 
not  discbarge  its  full  duty  to  its  employes 
merely  'by  prescribing  a  system  of  rules  re- 
quiring trainmen  when  they  stored  cars  on 
the  track  to  see  that  the  brakes  on  them 
were  set  or  that  the  wheels  were  blocked. 
Some  device  ought  to  have  been  Installed  to 
prevent  the  escape  of  these  cars  from  the 
storage  track  If  they  should  be  put  in  mo- 
tion, for  it  was  obvious  to  any  one  that, 
when  pnce  started  down  the  grade,  they 
would  roll  to  the  end,  and  go  out  on  the 
main  track  where  they  would  be  likely  to 
collide  with  tralna  This  la  precisely  what 
occurred  when  Corman  was  killed,  and  it 
was  a  catastrophe  which  could  have  been  an- 
ticipated by  an  employer  who  was  exercising 
the  care  of  a  reasonably  prudent  person  for 
the  safety  of  employes. 

Nor  can  we  hold  as  a  matter  ef  law, 
which  learned  counsel  for  appellant  insist 
we  should  hold,  that  under  the  circumstances 
of  this  case  Corman  assumed  the  risk.  That 
was  a  question  of  fact  for  the  Jury  to  deter- 
mine, instead  of  a  question  of  law  for  the 
court  to  decide,  as  the  evidence  presented  a 
condition  of  affairs  from  which  different 
minds  might  reach  different  conclusions. 
An  employ^  by  his  contract  of  service  im- 
pliedly agrees  to  assume  and  bear  the  risk 
of  all  dangers  from  the  ordinary  Incidents 
of  the  service,  but  these  do  not  include 
the  dangers  arising  from  negligent  acts 
of  his  employer,  unless,  after  he  becomes 
aware  of  such  negligence  and  appreciates 
the  danger  arising  therefrom,  he  exposes 
himself  to  it  by  continuing  in  the  service. 
Of  course,  If  a  person  of  ordinary  intelli- 
gence Is  aware  of  a  danger,  he  is  presumed 
to  appreciate  it;  but  it  does  not  necessarily 
follow  that  because  one  becomes  aware  of  a 
negligent  act  he  appreciates  the  danger  aris- 
ing therefrom.  This  may,  under  some  cir- 
cumstances, be  a  question  of  fact  to  be  de- 
termined by  a  trial  Jury,  unless  the  danger 
is  obvious,  in  which  case  a  person  of  average 
experience  and  intelligence,  being  shown  to 
be  aware  of  the  negligent  act,  is  presumed  to 
appreciate  an  obvious  danger  arising  there- 
from. But  it  is  not  correct  to  say  that  an 
employe  assumes  the  risk  of  danger  arising 
from  negligent  acts  of  his  employer  merely 
because  he  could  by  the  exercise  of  ordinary 
care  have  discovered  the  defect  brought 
about  by  such  negligence.  This  might  con- 
stitute contributory  negligence  of  an  em- 
ploye in  falling  to  discover  a  defect,  but  It 
would  not  be  an  assumption  of  risk,  for  the 
doctrine  of  assumed  risk  Is  based  upon  and 
grows  out  of  contract;  and,  before  It  can  be 
said  that  the  employe  has  assumed  the  risk 
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of  danger  caiuied  by  his  employer's  negli- 
gence. It  must  appear  that  be  was  aware  of 
the  negligence  and  appreciated  the  danger. 
St.  li.,  I.  M.  &  Sou.  R.  Co.  T.  Birch  (Ark.) 
117  S.  W.  243;  C,  O.  &  G.  Ry.  Co.  ▼.  Jones, 
TT  Ark.  367,  02  S.  W.  244.  4  L.  R.  A.  (N.  S.) 
837. 

We  are  not  now  speaking  of  the  ordinary 
conditions  of  the  service  as  existing  when 
the  employe  took  service,  for  of  these  he 
must  take  notice.  When  he  enters  Into  a 
contract  to  perform  service  for  his  employ- 
er, he  agrees  to  work  at  the  place  expressly 
or  impliedly  designated  in  the  contract,  and 
with  the  tools  and  appliances  regularly  fur- 
nished by  the  master  for  use,  "so  far  as  these 
things  were  open  and  obvious,  so  that  they 
could  readily  be  ascertained  by  such  exami- 
nation and  inquiry  as  one  would  be  expected 
to  mtike  If  he  wished  to  know  the  nature 
and  perils  of  the  service  In  which  he  was 
about  to  engage."  Rooney  y.  Sewall  ft  Day 
Cordage  Co.,  161  Mass.  153,  36  N.  E.  789; 
C,  O.  ft  G.  R.  R.  Co.  v.  Thompson,  82  Ark. 
11,  100  S.  W.  83.  A  famUiar  illustration  of 
this  Is  the  general  use  or  failure  to  use  un- 
blocked frogs  in  the  operation  of  railroads. 
It  is  obvious  to  any  employ6  whether  or  not 
the  plan  of  blocking  frogs  at  switches  has 
been  adopted,  and  one  who  takes  service  for 
the  purpose  of  engaging  In  the  operation'  of 
trains  must  take  notice  of  that  which  is  ob- 
vious to  alL  Learned  counsel  insist  that, 
because  we  have  held  in  C,  O.  ft  G.  R.  Co. 
V.  Thompson,  supra,  and  In  other  cases,  that 
a  railroad  employ^  must  take  notice  of  the 
use  of  unblocked  frogs,  we  should  hold,  in 
necessary  consequence,  that  he  must  take  no- 
tice of  the  failure  to  use  a  derailing  device 
on  each  side  track  along  the  entire  line  of 
road  where  they  work.  This  does  not  fol- 
low, for  we  think  it  would  be  unreasonable 
and  unjust  to  say  as  a  matter  of  law  that 
railroad  trainmen  must  take  notice  and  be 
deemed  to  have  contracted  to  assume  the  rlss 
of  every  defect  existing  along  the  entire  line 
of  road  which  is  obvious  to  one  working  at 
the  particular  place  where  it  exists.  To  il- 
lustrate: To  a  switchman  working  daily  In 
a  certain  yard  the  defective  condition  of  a 
certain  switch  would  be  obvious;  but  not  so 
to  a  brakeman  who  passes  through  the  yard 
on  his  regular  trip  without  using  this  par- 
ticular switch.  Nor  is  the  failure,  generally 
as  a  plan  of  operation,  to  use  derailing  de- 
vices, comparable  with  the  use  of  unblocked 
frogs.  If  the  unblocking,  of  frogs  is  due  to 
the  general  plan  of  construction  which  is 
adopted  along  the  line  of  the  road,  an  em- 
ploy£  would  have  to  take  notice  of  the  fact 
of  the  general  plan  of  construction  adopted ; 
but  the  exercise  of  ordinary  care  might  re- 
quire the  use  of  a  derailing  device  at  some 
particularly    dangerous   place,    even   though 


the  general  plan  of  construction  did  not  in- 
clude the  use  of  any  such  device,  and  an  em- 
ploye who  la  bound  to  take  notice  of  the 
general  plan  of  construction  would  not  nec- 
essarily be  bound  to  assume  that  a  device 
especially  needed  at  a  particularly  danger- 
ous place  had  not  been  installed.  It  would 
be  a  question  of  fact  for  the  determination 
of  a  jury,  under  all  the  circumstances  of  the 
case,  whether  or  not  the  employe  knew  that 
the  particular  device  was  not  used  at  the 
particular  place. 

But  it  does  not  even  appear  In  this  case 
from  the  evidence  that  derailing  devices 
were  not  adopted  at  all  on  the  line  of  road 
along  which  Corman  worked.  On  the  con- 
trary, it  affirmatively  appears  that  they  were 
used  at  some  places  along  the  line.  It  is 
true  that  the  evidence  shows  that  they  were 
not  used  generally  at  side  tracks;  but  this 
track  was  used  mainly  for  storage  of  cars, 
and  the  grade  was  exceptionally  steep.  It 
was  an  extraordinarily  dangerous  place,  a 
place  of  unusual  peril  to  crews  of  passing 
trains,  on  account  of  the  circumstances  de- 
scribed. Whether  Corman  knew  that  no 
derailing  device  was  in  use  at  this  place,  or 
whether  be  should  have  Inferred  from  the 
fact  that  they  were  not  used  at  other  passing 
tracks  that  none  was  used  at  that  place,  was 
peculiarly  a  question  for  the  determination 
of  a  Jury.  There  was  no  direct  evidence  at 
all  that  Corman  actually  knew  that  no  de- 
railer  was  used  there,  no  evidence  that  he 
ever  used  that  track  in  bis  work,  nor  any 
as  to  the  length  of  time  he  had  been  work- 
ing along  that  division  of  the  road.  He  was 
not  using  the  track  at  the  time  of  the  injury. 
We  conclude,  therefore,  that  the  evidence 
warranted  a  finding  tliat  Corman  did  not 
assume  the  risk. 

We  are  also  of  the  opinion  that  there  was 
sufficient  evidence  to  warrant  the  submis- 
sion to  the  Jury  of  the  question  whether  or 
not  the  defendant  was  guilty  of  negligence 
in  allowing  the  ballast  cars  with  defective 
brakes  to  l>e  habitually  left  standing  on  this 
storage  track  where  there  was  no  deraller. 
Even  if  the  negligence  of  the  fellow  servants 
of  Corman  concurred  with  that  of  the  master 
In  causing  the  injury,  the  latter  is  respon- 
sible, for  it  is  plain  that,  but  for  the  ab- 
sence of  the  derailing  device,  the  injury 
would  not  have  occurred.  Chicago  Mill  & 
Lbr.  Co.  V.  Cooper  (Ark.)  119  S.  W.  C72. 
The  giving  and  refusal  of  Instructions  Is 
complained  of  as  error,  but  it  Is  not  neces- 
sary to  discuss  these  assignments  further 
than  to  say  that  the  several  rulings  of  the 
court  and  the  instructions  referred  to  violate 
no  principle  herein  announced,  and  we  find 
no  error  in  them. 

Judgment  affirmed. 
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SEBASTIAN  v.  ROSE. 
(Court  of  Appeals  of  Kentucky.    Not.  12,  1909.) 

1.  DiVOBCB  ({  57*)— JUBISDlCTtON. 

Divorce  proceedings  are  exclusively  irithlii 
the  jurisdiction  of  the  chancery  conrta. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  !  198;    Dec.  Dig.  {  57. »] 

2.  DivoBCE  (§  2G9*)— Decree  tor  Alimony- 
Enforcement  —  SuuuABT  Proceedings  — 
Contempt. 

While  under  the  direct  provisions  of  Ky. 
St.  1909,  g  1663  (Russell's  St  {  154),  a  judg- 
ment in  chancery  for  money  or  other  specified 
thing  may  be  enforced  by  any  appropriate  writ 
allowable  on  a  judgment  at  law,  under  subsec- 
tion 2,  providing  that  nothing  herein  shall  pre- 
vent the  carrying  of  a  judgment  into  execution 
according  to  the  ancient  chancery  practice,  cir- 
cuit courts  have  all  the  powers  of  the  English 
chancery  courts,  and  may  as  an  incident  there- 
to summarily  enforce  their  decrees  by  attach- 
ment and  imprisonment,  and  hence  payment  of 
the  balance  of  an  alimony  decree  could  be  en- 
forced by  motion  for  a  rule  to  show  cause 
against  punishment  for  contempt  for  nonpay- 
ment. 

{Ed.  Note. — For  other  cases,  see  Divorce,  Cent, 
g.  I  756 ;  Dec.  Dig.  S  269.*] 

3.  Divorce  (§  24o*)— Decree  fob  Alimont— 
Modification. 

Ky.  St.  i  2123  (Russell's  St.  f  73),  per- 
mitting the  court  on  final  judgment  to  make  or- 
ders for  the  care  and  maintenance  of  minor  chil- 
dren, and,  at  any  time  afterward,  upon  peti- 
tion of  either  parent,  to  revise  on  alter  the  same, 
contemplates  further  control  by  chancery  courts 
over  divorce  decrees  awarding  alimony,  so  that 
the  court  granting  the  divorce  may  modify  the 
decree  by  enlarging,  lessening,  or  suspending  the 
allowance  of  alimony. 

[Ed.  Note. — For  other  eases,  see  Divorce,  Cent. 
Dig.  i  692;   Dec.  Dig.  {  245.*] 

4.  Divorce  ({  177*)— Absolute  Divobcb— Ap- 
peal. 

A  decree  of  absolute  divorce  is  final,  and 
cannot  be  reviewed  on  appeal  by  the  trial  court ; 
only  divorces  from  bed  and  board  being  subject 
to  retrial  under  the  direct  provisions  of  Civ. 
Code  Frac.  S  427. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  I  563;    Dec.  Dig.  §  177.*] 

5.  Divorce  (g  169*)— Decbee— Construction 
— "Filed  Away." 

A  recital  in  a  divorce  decree  that  a  part  of 
the  judgment  for  alimony  was  paid  by  defend- 
ant and,  that  the  case  was  "filed  away, '  was.  in 
effect,  keeping  control  of  the  case  to  be  redooket- 
ed  upon  notice ;  the  parties  not  having  ^been 
dismissed. 

[Ekl.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  S  551;    Dec.  Dig.  g  169.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2704-2770.] 

6.  DivoBCE  (I  l.">2*)— Decree— On  Aobeement. 

While  a  defendant  In  a  divorce  action  may 
refuse  to  defend  under  an  agreement  with  plain- 
tiff, the  decree  of  divorce  cannot  be  the  subject 
of  agreement,  but  is  the  court's  action  upon  the 
allegations  and  proof. 

•  [Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  {  514 ;    Dec.  Dig.  g  152.*] 

7.  Divorce  (g  239*)— New  Trial— Awabd  of 
Alimony. 

While  a  new  trial  cannot  be  granted  after 
entry  of  a  decree  of  absolute  divorce,  and  the 
judgment  is  final  unless  annulled  upon  petition 
of  both  parties  under  Civ.  Code  Prac.  g  42(>,  a 


new  trial  may  be  granted  upon  the  qnestion  of 
allowing  or  refusing  alimony. 

[EM.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  g  683;    Dec.  Dig.  g  239.*] 

8.  Divorce  (g  280*)— Appeal— Decisions  Re- 
viewable—Alimony. 

Judgments  allowing  or  refusing  alimony  are 
reviewable  on  appeal., 

[Ekl.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  g  764 ;   Dec.  Dig.  g  280.*] 

9.  Attobney  and  Client  (g  101*)— Authobitt 
—  Compbomise  —  Receiving  Less  Amount 
Than  Judgment. 

An  attorney  in  a  divorce  action  is  without 
authority  to  compromise  by  accepting  a  les» 
amount  of  alimony  than  awarded  by  the  decree 
in  satisfaction  thereof,  without  express  author- 
ity of  his  client;  such  compromise  being  void- 
able at  the  client's  option. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  g  215;  Dec.  Dig.  g  101.*] 

10.  Attorney  and  Client  (g  103*)— Authob- 
iTY— Ratification  by  Client. 

•  Where  an  attorney  compromised  a  suit 
without  authority  by  accepting  a  less  amount  of 
alimony  than  awarded  his  cuent  by  the  judg- 
ment, the  client,  upon  learning  of  the  act,  must 
either  ratify  or  disaffirm  it,  and,  on  disaffirm- 
ing, must  occupy  the  same  position  as  before  the 
compromise,  and  cannot  at  the  same  time  deny 
the  attorney's  authority  and  claim  the  benefits 
of  tlie  compromise. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent.  Dig.  g  154 ;    Dec.  Dig.  g  103.*] 

11.  Divorce  (g  286*)— Appeal  — Alimony  — 
Scope  of  Review. 

'  On  appeal  from  an  order  denying  a  motioik 
for  rule  to  show  cause  why  defendant  should 
not  be  compelled  to  pay  the  balance  of  alimony 
awarded  plaintiff  in  a  divorce  action,  the  ques- 
tion whether  plaintiff  is  entitled  to  alimony  i» 
not  open,  the  only  question  being  the  amount 
thereof ;  defendant  claiming  that  judgment  for 
the  amount  awarded  thereby  was  fraudulently 
or  inadvertently  entered. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  (§  769,  770;  Dec.  Dig.  g  286;*  Appeal 
and  Error,  Cent.  Dig.  g  598.] 

12.  Divorce  (g  240*)  —  Alimony— Considera- 
tions IN  Awarding. 

The  dependent  condition  of  defendant's 
abandoned  wife,  the  needs  of  his  infant  child, 
defendant's  wealth  when  the  action  was  begun 
as  well  as  when  the  award  was  made,  and  hi» 
earning  capacity  and  reasonable  future  expect- 
ancy and  probable  ability  to  pay  alimony,  should 
all  be  considered  in  determining  the  amount  of 
alimony. 

[BM.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  gg  675-078;    Dec.  Dig.  g  240.*] 

Appeal  from  Circuit  Court,  Owsley  County. 

"To  be  officially  reported." 

Motion  by  Daisy  D.  Sebastian  against  W. 
C.  Rose  for  a  rule  to  show  cause  why  de- 
fendant should  not  be  punished  for  contempt 
for  failure  to  pay  the  balance  of  an  award  of 
alimony  by  a  judgment  in  a  divorce  action. 
From  a  Judgment  denying  the  lAotlon,  and 
enjoining  the  collection  of  the  balance  of 
such  alimony,  plaintiff  appeals.  Reversed 
and  remanded  for  further  proceedings. 

Wm.  H.  Holt,  for  appellant  Hazelrigg  & 
Hazelrlgg,  for  appellee. 

O'REAR,  J.  Appellant  and  appellee  were 
married  June  13,  1901.     Appellee  was  then 
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a  joimg  man  about  25  years  old.  His  wife 
was  a  year  or  two  younger.  Appellee's  fa- 
ther was  a  man  of  wealth,  and  had  consider- 
able business  interests.  Appellee  was  a  part- 
ner in  some  of  his  enterprises,  was  Industrl- 
008,  a  good  business  man  of  sound  judgment, 
and  successful ;  but  he  had  contracted  the 
bablt  of  Inebrlacy.  Upon  his  marriage  he 
took  bis  bride  to  his  father's  dwelling  to  re- 
side. A  month  later  he  abandoned  ber,  leav- 
ing her  without  means  of  support  She  was 
compelled  to  return  to  her  father's  home, 
where  she  resided  till  his  death  In  1007. 
March,  1902,  after  the  separation,  she  gave 
birth  to  a  son,  who  Is  still  Hying  so  far  as 
the  record  8how&  In  1902  she  brought  this 
salt  against  her  husband  for  divorce  and 
alimony,  asking  also  that  she  be  given  the 
permanent  custody  of  the  child,  and  that  she 
be  restored  to  her  maiden  name.  Her  father 
was  a  lawyer,  a  man  of  high  social  and  pro- 
fessional standing,  but  possessed  of  moderate 
means.  He  had  other  ctaUdron  also.  In  ap- 
pellant's suit  for  divorce  she  Joined  as  de- 
fendants the  parents  and  brothers  of  appel- 
lee, charging  that  her  husband  had  conveyed 
and  transferred  his  property  to  them  In 
fraud  of  ber  rights,  and  to  defeat  her  action 
for  alimony.  Appellee  did  not  file  an  answer 
In  the  case.  Appellant  Introduced  evidence 
in  support  of  her  claim.  It  showed  her  right 
to  a  divorce  under  the  statute  on  the  ground 
of  abandonment  As  to  the  alleged  transfer 
of  property  the  evidence  was  very  meager. 
A  judgment  was  entered  In  the  case  on 
May  14,  1903,  granting  to  appellant  an  ab- 
solute divorce  from  appellee,  restoring  her 
to  ber  maiden  name,  and  adjudging  ber  the 
custody  and  control  of  the  child.  She  was 
also  adjudged  $1500  as  alimony,  and  $50  as 
counsel  fee  In  the  case.  The  judgment  con- 
cludes: "Thereupon  came  G.  B.  Rose  and 
paid  $500  on  the  judgment  to  the  plaintiff, 
and  $50  to  John  C.  Eversole,  and  this  case  Is 
filed  away." 

G.  B. .  Rose  was  the  father  of  appellee. 
John  C.  Eversole  was  an  attorney  in  the 
case  for  appellant.  Appellant's  action  against 
G.  B.  Rose  and  his  wife  and  sons  concerning 
appellee's  property  was  dismissed.  On  De- 
cember 11,  1907,  appellant  filed  a  motion  (of 
which  due  notice  was  given  to  appellee)  for 
a  rule  against  appellee  to  show  eause  why 
he  should  not  be  punished  for  contempt  of 
court  for  his  failure  to  pay  the  balance  of 
the  Judgment  above  named.  Appellee  re- 
qwnded  that  be  ought  not  to  pay  any  part 
of  the  balance,  because  the  Judgment  was  en- 
tered by  the  fraud  or  mistake  of  appellant's 
coiwsel  (her  father  having  been  one  of  her 
attorneys  In  the  suit  for  divorce  and  alimo- 
ny); that  tbe  Judgment  was  In  fact  a  com- 
promise of  tbe  suit;  that  appellee  had  a 
valid  defense  to  the  action.  Involving  mat- 
ter that  would  have  been  humiliating  or  dis- 
graceful to  ber  if  disclosed,  and  that,  upon 
ber  father's  being  advised  of  the  fact  be  as- 


sented to  the  compromise,  and  Induced  ap- 
pellant to  likewise  agree  to  It ;  that  the  agree- 
ment was  that  appellee  was  to  pay  appellant 
$500  only  as  alimony,  and  tbe  $50  counsel 
fee,  but  that  as  a  salve  to  ber  feelings  the 
judgment  was  to  recite  that  she  was  adjudg- 
ed $1,500  as  alimony,  all  of  which  was  to 
be  indorsed  satisfied  upon  tbe  payment  of 
$500  and  tbe  $50  attorney  fee;  that  counsel 
relied  upon  appellant's  father,  James  M.  Se- 
bastian, one  of  her  counsel,  to  have  the  prop- 
er orders  entered,  but  that  he  failed  to  do 
so  tbrough  fraud  or  oversight  Appellant 
replied,  denying  the  authority  of  her  father 
to  make  the  compromise  of  $500,  and  denied 
that  he  did  so.  She  denied  that  appellee  had 
any  defense  to  her  action  of  divorce,  and 
denied  that  It  Involved  her  moral  conduct 
Upon  this  Issue  the  motion  was  tried.  The' 
evidence  is  that  James  M.  Sebastian  acted  as 
attorney  for  appellant  In  tbe  divorce  case; 
that  while  Mr.  John  G.  Eversole  was  also 
counsel  Mr.  Sebastian  was  the  senior  and 
managing  attorney;  that  he  did  agree  to 
take  $500  in  full  settlement  of  bis  daughter's 
alimony,  and  upon  bis  reporting  that  she 
had  consented  to  It  the  $500  was  paid,  and 
the  judgment  entered.  Tbe  evidence  also 
shows  that  appellant  did  not  authorize  tbe 
settlement  and  knew  nothing  of  It  until  It 
was  disclosed  in  the  response  filed  upon  this 
motion.  There  was  no  evidence  Introduced 
or  offered  Impugning  appellant's  conduct  or 
character.  Thereupon  the  circuit  court  ad- 
Judged  that  the  motion  be  denied,  and  that 
the  collection  of  tbe  balance  of  the  judgment 
be  perpetually  enjoined.  It  Is  from  that 
Judgment  that  this  appeal  Is  prosecuted. 

Divorce  proceedings  In  this  state  come 
within  the  exclusive  cognizance  of  courts  of 
chancery  Jurisdiction.  Judgments  in  chan- 
cery may  be  enforced  by  any  appropriate  writ 
allowed  for  the  enforcement  of  judgments  at 
law.  Section  1663,  Ky.  St  (Russell's  St  } 
154).  But  it  is  provided  by  subsection  2,  } 
1663,  that  "nothing  In  this  article  shall  pre- 
vent either  party  from  proceeding  to  carry 
an  order  or  Judgment  of  court  into  execution 
according  to  ancient  practlfe  of  courts  of 
chancery."  The  circuit  courts  of  this  state 
have  all  power  anciently  vested  In  the  Eng- 
lish Courts  of  Chancery.  Rebhan  v.  Pubr- 
man,  21  Ky.  Law  Rep.  17,  50  S.  W.  976. 
Those  courts  had,  and  circuit  courts  of  Ken- 
tucky now  have,  the  power,  as  an  incident  of 
their  chancery  jurisdiction,  to  enforce  obe- 
dience to  their  orders  and  decrees  by  sum- 
mary mode,  attachment  and  imprisonment 
Said  this  court  In  Ballard  v.  Caperton,  2 
Mete.  412:  "This  power  belongs  of  necessity 
to  the  court  that  its  Judgments  and  orders 
may  be  carried  Into  execution  and  not  re- 
main powerless,  and  that  Its  dignity  and  right 
to  respect  may  be  preserved  by  prompt  pun- 
ishment of  contumacy."  The  practice  of  pro- 
ceeding by  rule  in  such  cases  is  seemingly 
sustained  by  Evans  v.  Stewart  38  S.  W.  697, 
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18  Ky.  Law  Rep.  941,  and  Tyler  v.  Tyler, 
«0  Ky.  31,  34  S.  W.  898,  17  Ky.  Law  Rep. 
1341.  Furthermore,  the  statute  contemplates 
further  control  by  courts  of  chancery  over 
their  decrees  in  cases  where  alimony  has 
been  adjudged  (secUon  2123,  Ky.  St.  [Rus- 
sell's St  S  73])  for,  as  observed  In  Logan  v. 
Logan,  2  B.  Mon.  150:  "If  hereafter  the  elr- 
«ult  judge  shall  be  satisfied  that  this  allow- 
ance is  either  inadequate  or  superfluous,  he 
win,  of  course,  modify  it  by  enlargement, 
curtailment,  or  suspension  altogether,  ac- 
cording to  circumstances,  retaining,  as  he 
must,  the  control  of  the  case  for  that  purpose, 
and  for  the  benevolent  purpose  also  of  keep- 
ing open  the  door  of  ultimate  reconciliation." 
The  original  decree  in  this  case  "filing  the 
case  away"  was,  in  eftect,  keeping  control  of 
the  case,  to  be  redocketed  upon  notice,  as 
the  parties  were  not  dismissed.  The  decree 
of  divorce  is  final.  It  may  not  be  reviewed 
on  appeal,  or  a  new  trial  granted  by  the  trial 
court.  Divorces  a  mensa  et  thoro  may  be  re- 
tried in  the  circuit  court  (section  427,  Civ. 
Code  Prac.;  McCracken  v.  McCracken,  109 
Ky.  706,  GO  S.  W.  720.  22  Ky.  Law  Rep.  1448), 
but  In  no  other.  Hence  we  are  precluded,  as, 
was  the  circuit  court,  from  re-examining  the 
grounds  of  the  judgment  for  divorce  in  this 
case,  in  so  far  as  that  judgment  granted  the 
divorce,  even  if  there  was  an  issue  upon  that 
point.  But  there  is  not.  The  abandonment 
of  appellant  by  her  husband  appears  to  have 
been  a  cruej  act,  wholly  unexplained,  and 
without  mitigation.  The  solemn  and  sacred 
vows  of  the  altar,  the  highest  form  of  con- 
tract, the  most  important  social  relation, 
wQre  forgotten  by  the  bridegroom  ere  the 
honeymoon  had  waned;  and  it  seems  even 
the  pride  of  paternity  was  not  enough  to 
move  to  compassion  a  nature  insensible  to 
the  demands  of  conjugal  obligation. 

Grounds  for  divorce  may  not  be  confessed. 
They  must  be  proved.  Section  422,  Civ.  Code 
Prac.  They  cannot  legally  be  the  subject 
of  agreement  Not  the  consent  of  dissatisfied 
parties,  but  the  judgment  of  the  courts  alone, 
may  dissolve  the  marital  relation.  True,  a 
defendant  to  an  action  for  divorce  may  de- 
cline to  defend,  even  though  he  has  a  defense. 
The  act  may  be  the  result  of  agreement 
Nevertheless,  when  the  decree  is  entered,  It 
is  the  court's  judgment  upon  the  record  as 
made,  and  establishes  a  new  status,  not  sub- 
ject to  retrial  In  court  The  decree  of  di- 
vorce in  this  case  must  therefore  abide,  un- 
less the  parties  by  their  joint  personal  peti- 
tion to  the  court  granting  the  divorce  pro- 
cure its  annulment  as  allowed  by  section 
42C,  Civ.  Code  Prac.  But  judgments  allow- 
ing or  refusing  alimony  are  subject  to  review 
on  appeal;  or  to  new  trial  upon  proper 
grounds  therefor  being  shown. 

This  proceeding  to  enforce  the  payment  of 
the  judgment  for  alimony  was,  as  we  have 
seen,  one  authorized  by  the  practice  in  chan- 
cery. Relief  wiU  be  granted  according  to  the 
rules  of  equity.    We  are  satisfied  from  the 


evidence  that  Mr.  Sebastian,  representing  ap- 
pellant as  bOT  attorney,  did  agree  with  the 
father  and  the  attorney  for  appellee  that 
the  payment  of  $500  and  the  attorney's  fee 
of  $50  would  be  In  satisfaction  of  the  judg- 
ment for  alimony,  and  that  the  judgment  fix- 
ing the  amount  was  predicated  upon  that 
agreement,  rather  than  upon  the  proof  in 
the  record.  We  are  also  satisfied  that  ap- 
pellant did  not  authorize  the  compromise, 
and  did  not  know  of  It  Her  counsel  had 
not  the  legal  authority  to  enter  Into  a  com- 
promise for  her  without  her  express  au- 
thority. Smith  V.  Dixon,  3  Heta  438;  Cox  t. 
Adelsdorf,  51  S.  W.  616,  21  Ky.  Law  Rep.  421. 
The  compromise  was  therefore  voidable  by 
her.  When  appraised  of  it  she  must  elect 
to  either  ratify  or  disaffirm  it  If  she  rati- 
fy It,  that  ends  it.  If  she  disaffirms  it,  then 
she  must  consent  to  stand  where  she  was 
before  It  was  made.  She  will  not  in  equity 
be  allowed  to  say  in  one  breath  that  she  will 
claim  the  fruits  of  the  agreement,  and  in 
the  next  breath  to  deny  the  condition  upon 
which  the  agreement  was  made.  The  case 
then  stands  thus:  A  divorce  has  been  grant- 
ed to  appellant  upon  allegation  and  proof  of 
abandonment  Her  claim  for  alimony  assert- 
ed In  the  petition  Is  undisposed  of.  She 
has  been  paid  $500  on  her  claim  for  alimony, 
and  $50  on  her  counsel  fee.  That  she  Is 
legally  entitled  to  alimony  In  this  cas6  is  not 
now  an  open  question.  The  only  question  is: 
How  much  should  be  awarded  her?  Even 
upon  the  showing  she  made  In  the  partial 
preparation  of  the  case,  it  seems  to  us  that 
$1,500  was  wholly  Inadequate.  Just  what 
property  appellee  then  had  Is  not  satisfactori- 
ly shown.  But  It  Is  shown  that  he  had  youth, 
health,  strength,  and  business  ability,  no 
mean  assets  In  these  times.  Many  a  man  be- 
gins life  with  the  charge  of  a  family  with 
no  more,  yet  achieves  success.  The  dei>end- 
ent  condition  of  the  wife,  the  helplessness 
and  just  needs  of  their  child,  both  Imposing 
legal  and  moral  obligations  upon  the  husband 
and  father  not  discharged  by  divorce,  nor 
diminished  by  his  abandonment,  or  want  of 
aftectlon,  are  elements  which  enter  into  the 
court's  consideration  in  fixing  the  amount 
of  alimony.  Not  only  what  appellee  bad 
when  the  action  was  begun,  but  what  he  has 
now,  and  his  reasonable  expectancy  (Mulr 
V.  Muir,  02  S.  W.  314,  28  Ky.  Law  Rep.  1355, 
4  L.  R.  A.  [N.  S.]  909)  and  his  earning  ca- 
pacity (Canine  v.  Canine,  16  S.  W.  367,  13 
Ky.  Law  Rep.  124)  may  also  be  considered, 
and  should  be.  In  ascertaining  the  Just 
amount  necessary  to  maintain  appellant  and 
her  child  comfortably,  and  to  educate  the 
child  fittingly,  and  the  probable  abHity  of 
appellee  to  pay  It  This  is  exacted  of  ap- 
pellee not  as  a  penalty  alone  for  his  fault 
(though  that  may  also  be  considered),  bnt  Is 
in  discbarge  of  his  contractual,  and  more 
particularly  of  his  social,  obligation  imposed 
on  him  by  law  as  an  incident  of  manhood 
and  the  head  of  a  family. 
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Let  the  Judgment  be  reversed,  and  cnuee  re- 
manded for  further  proceedings  not  Incouslst- 
-ent  with  this  opinion. 


TANCBY  ▼.  COMMONWBAI/TH. 
-<Coart  of  Appeals  of  Kentncky.    Nov.  5,  1000.) 

1.  constitutionai,  law  (8  01*)— right  ot 
Peaceable  Asseublt— Right  to  Petition 

LKOISLATURB— ClBCULATlON   OF   PETITION. 

Under  Const.  {  1,  subsec.  6,  which  provides 
that  citizens  of  the  state  shall  have  the  right 
40  assemble  in  a  peaceable  manner  for  their 
common  good,  and  to  apply  to  the  government 
<or  the  redress  of  grievancea,  or  other  proper 
purpose  by  petition,  address^  or  remonstrance, 
any  citizen  or  number  of  citizens  may  petition 
the  Legislature  of  the  state  for  any  necessary 
-a.nd  proper  purpose,  which  includes  the  right  to 
lawfully  circulate  the  petition  and  procure  oth- 
ers to  sign  it. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  173;    Dec.  Dig.  I  01.*] 

2.  Libel  and  Slandeb  (§  148*)— Circulation 
OF  Petition— Pbivilkged  Communication. 

Defendant,  in  a  prosecution  for  criminal 
libel,  was  a  judge  of  the  county  court.  He 
caused  to  be  sent  to  C,  who  was  the  foreman 
of  a  former  grand  jui?,  a  letter  asking  that  C. 
sign  an  inclosed  petition  or  an  affidavit,  to  be 
used  in  impeachment  proceedings  before  the 
Legislature,  to  the  effect  that  G.,  who  was  the 
state  attorney  for  the  judicial  district  in  which 
all  three  parties  lived,  was  an  unfit  and  incom- 
petent oflicer,  be  being  frequently  and  almost 
constantly  drunk,  etc.  Held  that,  if  defendant 
in  good  faith  believed  G.  to  be  such  an  unfit  and 
incompetent  officer  as  the  letter  and  petition  ap- 
pear to  make  him,  the  defendant  had  the  right 
to  inquire  of  C.  as  to  his  knowledge  of  G.'s 
unfitness  and  incompetency,  and  to  ask  his  as- 
sistance in  procuring  the  impeachment  of  G.  by 
the  Legislature. 

[Ed.  Note.— For  other  cases,   see  Libel  and 
Slander,  Cent.   Dig.  8S '407-411;    Dec.  Dig.  $ 
148.*] 
Z.  Libel  and  Slandeb  (§  148*)- Cibculation 

OF  Petition— Impeachment  Pboceedinos— 

Pbivileged  Commttnication. 

Ky.  St.  1909,  S  2172  (Russell's  St.  {  172), 
provides  that  a  person  desirous  of  procuring  the 
impeachment  of  any  officer  shall,  by  petition  in 
writing  to  the  House  of  Representatives  signed 
by  himself  and  verified  by  his  own  affidavit,  and 
tiie  affidavits  of  such  others  as  he  may  deem 
necessary,  set  forth  the  facts  upon_  which  he 
prays  an  impeachment.  Defendant,  in  a  prose- 
cution for  criminal  libel,  was  a  judge  of  the 
county  court  He  caused  to  be  sent  to  C,  who 
was  foreman  of  a  former  grand  jury,  an  affida- 
vit and  petition  addressed  to  the  House  of 
Representatives,  charging  G.,  the  state  attorney 
for  the  district  in  which  all  three  parties  lived, 
with  acts  reprehensible  in  one  of  his  official  posi- 
tion. Held  that,  if  G.'s  conduct  was  so  bad  as 
to  make  him  a  fit  subject  for  impeachment,  in 
rendering  such  assistance  as  would  tend  to 
bring  it  about,  defendant  and  C.  should  be  pre- 
sumed to  be  discharging  a  social  or  public  duty, 
and  defendant's  communication  was  within  the 
scope  of  his  duty  as  an  officer  and  good  citizen ; 
it  not  being  alleged  in  the  indictment  that  it 
was  made  without  reasonable  grounds. 

[Ed.   Note. — For  other  cases,   see   Libel   and 
Slander,  Cent.  Dig.  SS  407-411;    Dec.  Dig.   f 
148.*] 
4.  Libel  and  Slandeb  (S  148*)— Circulation 

OF  Petition— Privileged  Communications. 

The   right   conferred    by   Ky.   St.   1009.   i 

2172  (Russell's  St.  §  172),  to  file  the  affidavits 


of  other  persons  in  proceedings  for  the  imi>each- 
ment  of  an  officer  necessarily  carries  with  it  the 
right  to  make' reasonable  and  proper  inquiry  to 
obtain  them. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  81  407-411;  Dec.  Dig.  { 
148.*} 

5.  Libel  and  Slandeb  (8  148*)  —  Impeach- 
ment Proceedings  —  Judicial  Proceedino 
—Pbivileged  Communications. 

An  impeachment  proceeding  is  a  judicial 
proceeding,  and  whatever  writings  in  the  way  of 
petitions,  affidavits,  or  pleas  as  may  properly  be 
used  in  an  impeachment  proceeding  are,  as  to 
statements  of  fact  contained  therein,  as  much 
privileged  as  other  writings  or  pleadings  pre- 
pared for  ase  or  filed  in  the  course  of  ordinary 
litigation. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  $8  407-411;  Dec.  Dig.  8 
148.*] 

Appeal  from  Circuit  Court,  Carroll 
County. 

"To  be  officially  reported." 

W.  P.  Yancey  was  conricted  of  criminal 
libel,  and  he  appeals.  Reversed  and  de- 
manded. 

Wlnslow  &  Howe,  W.  O.  Jackson,  W.  B. 
Moody,  and  M.  H.  Bourne,  for  appellant 
Jno.  S.  Gaunt,  Jas.  Breathitt,  Atty.  Gen., 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  J.  A. 
Donaldson,  M.  S.  Downs,  Chas.  Strother, 
Arthur  Cox,  and  F.  C.  Greene,  for  the  Com- 
monwealth. 

SETTLE,  J.  At  the  January  term,  1908, 
of  the  Carroll  circuit  court  the  grand  Jury 
found  and  returned  against  the  appellant, 
W.  P.  Yancey,  the  following  Indictment: 
"The  grand  jury  of  Carroll  county.  In  the 
name  and  by  the  authority  of  the  common- 
wealth of  Kentucky,  accuse  W.  P.  Yancey 
of  the  offense  of  criminal  libel  committed 
as  follows,  to  wit:  The  said  W.  P.  Yancey 
in  the  county  and  circuit  aforesaid  did,  on 
the  17th  day  of  January,  1008,  within  12 
months  next  before  the  finding  of  this  in- 
dictment, unlawfully,  willfully,  maliciously, 
and  Imowlngly  write  and  publish  a  certain 
written  statement,  to  wit,  a  letter,  which 
letter  Imputed  to  one  F.  C.  Greene,  then 
commonwealth  attorney  of  the  Fifteenth 
Judicial  district  of  Kentucky,  dishonesty, 
misconduct  in  office,  corruption  In  the  dis- 
charge of  bis  official  duties,  and  incompe- 
tency in  the  performance  of  same,  and  did 
sign  same,  and  mail  and  deliver  same  to 
the  following  persons  in  Carroll  county,  Ky.: 
B.  W.  Ransdell,  John  Davis,  A.  S.  Lee,  A.  G. 
Kendall,  Arthur  Carico,  O.  M.  Bond,  O.  C. 
Coghill,  J.  C.  Duvall,  R.  E.  Crutcher,  Harry 
Grobmeyer,  Joe  Hayes,  Forrest  Adcock,  and 
divers  others  whose  names  are  to  this  grand 
Jury  now  unknown,  all  residents  of  Carroll 
county,  Ky.,  said  written  letters  l>eing  in 
words  as  follows:  'W.  P.  Yancey,  Judge  of 
Owen  County  Court.  Owenton,  Kentucky, 
January  17, 1008.  Mr.  0.  C.  Coghill,  Carroll- 
ton,   Ky. — ^My   Dear   Sir:    We  should   like 
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very  much  to  have  you  sign  a  petition  or 
affidavit  would  be  better,  something  like  the 
one  I  inclose.  I  only  send  this  thinking  it 
might  answer  the  purixise,  if  not,  all  right. 
A  petition  has  been  circulated  in  this  county 
petitioning, the  Legislature  to  remove  Greene 
from  office.  We  would  like  very  much  to 
have  an  affidavit  signed  by  you  as  foreman 
of  the  May  term  of  the  grand  Jury  to  the  ef- 
fect that  Greene  is  wholly  Incompetent  and 
corrupt  In  his  office.  If  this  meets  your  ap- 
proval you  can  write  me  by  Wednesday  of 
next  week  as  we  want  to  go  to  Pranicfort 
Thursday  with  affidavits.  Yours  truly  in 
confidence,  W.  P.  Yancey.'  The  Inclosure 
in  said  letter  and  part  of  said  letter  is  in 
words  and  figures  as  follows:  'We,  the  un- 
dersigned citizens  of  Carroll  county,  Ky., 
state  tliat  we  were  members  of  the  grand 
Jury  at  the term  of  the  Carroll  cir- 
cuit court,  for  the  year  1907,  and  that  dur- 
ing that  said  term  of  the  court,  the  common- 
wealth attorney  for  the  Fifteenth  Judicial 
district  of  Kentucky,  one  P.  C.  Greene,  was 
constantly  and  habitually  drunk,  so  much  so 
that  he  was  incapacitated  from  attending  to 
the  duties  of  his  said  office  in  a  proper  and 
becoming  manner;  that  at  the  close  of  the 
term  of  our  said  service  as  grand  Jurors, 
when  several  indictments  had  been  prepar- 
ed, ttie  said  F.  O.  Greene  could  not  be 
found,  and  that  we  found  that  he  was  trying 
to  make  his  escape  from  the  city  of  Carroll- 
ton,  and  that  it  was  necessary  for  us  to  have 
the  said  Greene  arrested  by  the  sheriff  of 
CarroU  county  and  returned  to  the  Jury 
room.  In  order  tliat  he  might  sign  the  said 
indictments.  The  affiants  state  that  the  said 
F.  C.  Greene  has  persistently  and  continuous- 
ly shown  his  incompetency  and  unfitness  for 
the  office  of  commonwealth  attorney,  in  that 
he  is  frequently  and  almost  constantly  drunk, 
and  they  respectfully  ask  and  petition  the 
Legislature  of  Kentucky  to  Impeach  the  said 
Greene  and  remove  him  from  his  said  office.' 
Now  the  grand  Jury  says  that  said  Yancey 
wrote  said  letter  and  caused  said  inclosure 
to  accompany  same,  and  vouched  for  the 
truth  of  same,  well  knowing  at  the  time  he 
so  published  same  that  it  was  and  is  false, 
libelous,  infamous,  and  malicious,  and  same 
was  and  is  false  and  libelous,  and  same  was 
so  done  by  the  said  Yancey  with  the  mali- 
cious purpose  and  criminal  intent  to  injure 
said  F.  C.  Greene  in  his  profession  and  in 
the  discbarge  of  his  official  duties,  and 
against  the  peace  and  dignity  of  the  common- 
wealth of  Kentudcy.  F.  C.  Greene,  Common- 
wealth Attorney,  Fifteenth  Dist.  of  Ken- 
tucky." The  trial  of  appellant  resulted  in 
his  conviction  of  the  alleged  criminal  libel, 
his  punishment  I>elng  fixed  by  verdict  of  the 
Jury  at  a  fine  of  $^.  Appellant  entered 
motion  in  arrest  of  Judgment,  and  also  filed 
a  motion  and  grounds  for  a  new  trial,  but 
both  motions  were  overruled  by  the  circuit 
court,  and  these  rulings  gave  cause  for  this 
appeal. 


Appellant's  first  complaint  is  that  the  trial 
court  erred  in  overruling  bis  demurrer  to  the 
Indictment.  This  complaint  is  mainly  based 
upon  the  ground  that  l>oth  the  letter  and  the 
inclosed  i)etltlon  set  forth  in  the  indictment 
were  privileged  communications,  and  there- 
fore their  publication  did  not  constitute  an 
indictable  offense.  Subsection  6.  f  1,  Bill  of 
Rights,  Const,  provides  that  citizens  of  the 
state  shall  have  "the  right  of  assembling  to- 
gether in  a  peaceable  manner  for  their  com- 
mon good,  and  of  applying  to  those  invested 
with  the  power  of  government  for  the  re- 
dress of  grievances,  or  other  proper  purpose 
by  petition,  address  or  remonstrance."  Man- 
ifestly, the  foregoing  declaration  of  the  Bill 
of  Rights  confers  upon  any  citizen,  or  num- 
ber of  citizens,  the  right  to  petition  the  Leg- 
islature of  the  state  for  any  necessary  and 
proper  purpose,  and  if  one  may  lawfully  sign 
bis  name  to  a  petition  to  be  presented  to  the 
Legislature  for  a  proper  purpose,  he  may 
likewise  lawfully  circulate  the  petition  and 
procure  others  to  sign  it  The  letter  and 
Inclosed  petition  set  forth  in  the  Indictment 
show  that  appellant  was  seeking  either  a 
petition  or  affidavit  from  Coghlli  to  be  used 
in  an  impeachment  proceeding,  to  be  insti- 
tuted in  the  Legislature  against  Greene,  and 
nothing  contained  in  the  Indictment  nega- 
tives this  Idea.  If,  as  these  writings  show, 
appellant  in  good  faith  believed  Greene,  the 
commonwealth's  attorney  of  the  Judicial  dis- 
trict in  which  he  and  Coghlli  reside,  to  be 
such  an  unfit  and  incompetent  officer  as  the 
letter  and  petition  appear  to  make  him,  then 
appellant  had  the  right  to  inquire  of  Coghlli 
as  to  his  knowledge  of  the  alleged  unfitness 
and  Incompetency  of  Greene,  and  to  ask  his 
assistance  in  procuring  the  Impeachment  of 
Greene  by  the  Legislature." 

Section  2172,  Ky.  St.  (Russell's  St  {  172), 
provides:  "A  person  desirous  of  procuring 
the  impeachment  of  any  officer  shall,  by  pe- 
tition In  writing  to  the  House  of  Representa- 
tives signed  by  himself  and  verified  by  bis 
own  affidavit  and  the  affidavits  of  Fuch  oth- 
ers as  he  may  deem  necessary,  set  forth  the 
facts  upon  which  he  prays  an  impeachment" 
It  will  be  observed  that  the  paper  Coghlli 
was  asked  by  appellant  to  sign  was  an  affi- 
davit and  petition  addressed  to  the  House 
of  RepresentativeB.  As  appellant  was  Judge 
of  the  Owen  county  court,  and  Coghlli  had 
been  a  member  of  the  grand  Jury  during  the 
Carroll  circuit  court  at  which  Greene  was 
charged  with  certain  acts  reprehensible  in 
one  of  his  official  position,  and  both  appel- 
lant and  Coghlli  were  citizens  of  the  district 
of  which  Greene  was  commonwealth's  attor- 
ney, the  communication  complained  of  was 
between  persons  having  a  common  interest, 
and  mainly  in  the  nature  of  an  inquiry  of 
Onghill  as  to  his  knowledge  of  what  Greene 
had  done  at  the  Carroll  court  If  Greene's 
conduct  was  so  l>ad  as  to  make  him  a  fit 
:  subject  of  imiieachment  It  is  no  less  than 
I  the  truth  to  say  that,  in  rendering  such  as- 
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•istance  as  would  tend  to  bring  about  bis 
Impeachment,  appellant  and  Cogbill  should 
be  presumed  to  have  acted  In  the  discharge 
of  a  social  or  public  duty  and  from  the 
standpoint  of  good  citizenship.  The  comma- 
nlcation  was  within  the  scope  of  appellant's 
^uty  as  an  oflScer  and  good  citizen,  and  it  is 
not  alleged  in  the  indictment  that  it  was 
made  without  reasonable  grounds.  Not  only 
"were  the  letter  and  Inclosure  from  appellant 
to  Coghlll  In  the  nature  of  an  inquiry  and 
request  for  the  letter's  assistance,  but  it  was 
also  a  confidential  communication,  for  the 
letter  closes  with  the  words,  "Tours  truly 
In  confidence."  The  Inclosure  contains  no 
statement  of  fact  made  by  appellant;  It  is 
merely  a  part  of  the  inquiry,  and  in  addition 
a  statement  of  the  facts  the  writer  supposed 
to  be  in  Coghill's  possession,  and  which,  if 
true,  he  was  expected  to  swear  to,  in  which 
event  it  would  be  used  by  appellant,  in  con- 
nection with  the  contemplated  impeachment 
proceedings,  as  a  petition  or  one  of  the  affl- 
darits  allowed  by  the  statute  in  support  of 
the  petition  praying  Greene's  impeachment. 
The  right  conferred  by  the  statute  to  file  the 
affidavits  of  other  persons  In  such  a  proceed- 
ing necessarily  carries  with  it  the  right  to 
make  reasonable  and  proper  inquiry  to  ob- 
tain ^em. 

An  Impeachment  proceeding  is  a  judicial 
proceeding;  the  Legislature  being  the  trial 
court  This  being  true,  whatever  writings  in 
tlie  way  of  petitions,  affidavits,  or  pleas  as 
may  properly  be  used  In  an  impeachment 
proceeding. are,  as  to  the  statements  of  fact 
contained  therein,  as  much  privileged  as  oth- 
er writings  or  pleadings  prepared  for  use 
or  filed  in  the  course  of  ordinary  litigation  in 
tt>e  courts  of  the  country.  An  excellent  state- 
ment of  the  law  on  this  subject,  as  we  un- 
derstand It,  may  be  found  in  Roberson's 
Criminal  Law,  i  592:  "There  are  certain 
communications  which  are  privileged,  and 
are  not  deemed  libelous,  because  of  the  oc- 
casion upon  which  they  are  made,  though  the 
party  making  them  may  in  fact  be  in  error, 
and  not  able  to  prove  them  to  be  true.  A 
communication  is  regarded  as  privileged  if 
made  in  good  faith,  upon  any  subject-matter 
upon  which  the  party  communicating  has  an 
Interest,  or  in  reference  to  which  he  has  a 
duty  public  or  private,  and  either  legal,  so- 
cial, or  moral,  if  the  defamatory  matter  is 
honestly  believed  to  be-  true  by  the  person 
publishing  it,  and  made  to  a  person  or  body 
of  men  having  a  corresponding  interest  or 
duty.  Thus  proceedings  In  courts  of  Justice, 
legislative  proceedings,  and  petition  and  me- 
morials to  the  Legislature  are  privileged." 
The  rule  here  announced  was  approved  by 
thlB  court  in  Ranson  v.  West,  125  Ky.  457, 101 
8.  W.  885,  31  Ky.  Law  Rep.  82;  Sebree  v. 
Thompson,  126  Ky.  223,  103  S.  W.  374,  31 
Ky.  Law  Rep.  642,  11  L.  R.  A.  (N.  S.)  723. 
Also  Cooley  on  Torts,  S  251;  Townsend  on 


Slander  and  Libel,  {  221;  18  Am.  &  Eng. 
Eucy.  of  Law,  1023.  Being  of  opinion  that 
the  writings  alleged  In  the  indictment  to  be 
libelous  belong  to  the  class  of  communica- 
tions regarded  by  the  law  as  absolutely  priv- 
ileged, we  conclude  that  the  learned  special 
Judge  erred  in  overruling  the  demurrer  to  the 
Indictment.  This  view  of  the  matter  makes 
it  unnecessary  for  us  to  consider  the  nu- 
merous additional  contentions  urged  by  ap- 
pellant for  a  reversal. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


MARTIN  V.  SPURLOOK. 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1909.) 

Appeal  and  Ebbob  (t  1009*)  —  Decision  on 
Appeal  —  Second  Tkial  —  Opinion  as  to 
conclnsivenebs  of  evidence. 

Where,  on  appeal  In  litigation  over  the  pos- 
session of  land,  it  is  declared  that  the  evidence 
shows  conclusively  that  defendant  had  been  in 
adverse  possession  for  more  than  20  years  before 
salt  as  owner,  and  that  a  very  coniiiderable  por- 
tion had  been  Inclosed  hy  him  and  was  under 
cultivation,  and  there  was  no  evidence  on  a  sub- 
sequent trial  to  the  contrary,  judgment  should 
be  for  defendant,  regardless  of  how  disputed 
boundary  lines  of  a  patent  should  be  run. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4376;  Dec.  Dig.  i  l099.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

"Not  to  be  oflaclally  reported." 

Suit  by  R.  M.  Spurlock  against  James  Mar- 
tin. From  the  Judgment,  both  parties  appeal. 
Reversed,  with  directions  to  dismiss  the  pe- 
tition. 

See,  also,  68  S.  W.  396,  24  Ky.  Law  Rep.  212. 

Wm.  H.  Holt  and  J.  F.  Butler,  for  appel- 
lant   James  Goble,  for  appellee. 

CARROLL,  J.  In  1892  Spurlock.  brought 
this  suit  against  Martin  to  recover  possession 
of  a  tract  of  land  in  Floyd  county,  describ- 
ed as  follows :  "Beginning  at  sugar  tree  and 
black  walnut;  thence  N.  71°  W.,  80  poles; 
8.  24*  W.,  60  poles;  S.  10°  W.,  120  poles; 
S.  20*  W.,  114  poles;  S.  44°  E.,  144  poles; 
S.  71°  E.,  80  poles,  to  two  beeches,  black  oak, 
and  2  chestnuts,  in  the  gap  of  the  ridge  be- 
tween said  branch  and  the  Boiling  branch; 
N.  37*  E.,  SO  poles,  to  a  stake  in  the  Morgan 
gap:  N.  85°  W.,  40  poles;  N.  38.5°  E.,  40 
poles,  to  the  beginning."  He  averred  that  he 
was  the  owner  and  entitled  to  the  posses- 
sion of  this  land,  and  that  Martin  was  un- 
lawfully holding  it  A  Judgment,  adjudging 
Spurlock  the  owner  of  the  land  and  award- 
ing him  possession,  was  rendered  by  default: 
Martin,  although  summoned,  not  appearing. 
Afterwards  Martin  filed  an  action  In  equity 
to  vacate  the  judgment  upon  various  grounds 
not  necessary  to  mention.  The  lower  court 
dismissed  his  petition,  and  upon  appeal  to 
this  court  the  judgment  was  reversed,  in  an 
opinion  that  may  be  found  In  68  S.  W.  396, 
24  Ky.  Law  Rep.  212. 
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Upon  a  retain  of  the  case,  Martin  filed  an 
answer,  traversing  the  petition,  pleading  ad- 
verse possession,  and  that  the  matters  In 
controversy.  In  so  far  as  adverse  possession 
was  concerned,  were  adjudged  In  bis  favor 
by  this  court  in  the  opinion  supra.  The  rec- 
ord on  this  appeal,  so  far  as  the  evidence  is 
concerned.  Is  the  same  as  on  the  former,  with 
the  exception  of  two  unimportant  depositions 
taken  after  the  return  of  the  case.  When  It 
was  again  submitted,  the  court  adjudged  that 
the  Spurlocks  were  the  owners  of  and  en- 
titled to  the  possession  of  the  following  tract 
of  land,  to  wit:  "Beginning  at  walnut  tree 
and  black  walnut,  beginning  comer  to  100- 
acre  survej'  made  In  the  name  of  Elijah  Can- 
ada; thence  N.  11*  W.,  80  poles;  S.  24*  W., 
60  poles;  S.  10°  W.,  120  poles;  8.  20'  W., 
114  poles;  S.  41°  E.,  144  poles;  thence  a 
straight  line  to  the  2  beeches  and  black  oak 
and  2  chestnuts  in  the  Boiling's  gap;  thence 
S.  71°  E.,  80  poles;  thence  N.  37°  B.,  80 
poles,  to  a  stake  in  the  Morgan  gap;  N.  85° 
W..  40  poles;  N.  38.5°  E.,  40  poles,  to  the 
beginning.  The  court  further  adjudged  that 
James  Martin  was  the  owner  of  the  73-acre 
patent  described  herein,  except  so  far  as  Is 
herein  adjudged  to  the  Spurlock  heirs." 
From  this  Judgment  both  parties  appeal. 

It  will  be  observed  that  the  court  inserted 
"a  straight  line"  from  the  end  of  the  line  "S. 
44°  E.,  144  poles,"  to  the  beeches,  oak,  and 
chestnut  in  the  Boiling  gap,  and  then  ran 
the  lines  as  called  for  in  the  patent,  with  the 
exception  that  line  "S.  71°  E.,  80  poles," 
comes  In  after  leaving  the  trees  at  Boiling's 
gap,  in  place  of  being  the  course  and  distance 
that  brought  the  line  to  these  trees,  as  in 
the  patent.  By  omitting  from  the  Judgment 
the  words  "theuce  a  straight  line  to  the  2 
beeches,  black  oak,  and  2  chestnuts  In  the 
Boiling  gap,"  the  lines  given  in  the  Judg- 
ment do  not  Interfere  with  Martin's  boun- 
dary. But,  with  this  matter  omitted  from 
the  Judgment,  the  courses  and  distances  given 
In  the  Judgment,  when  applied  to  the  map 
on  file  with  the  record,  will  not  touch  the 
marked  trees  at  Boiling's  gap.  To  run  to 
these  trees  it  Is  necessary  to  change  the 
course  "S.  44°  E.,  144  poles,"  to  "S.  14°  E., 
144  poles."  It  is  difflcult  to  understand  npon 
what  theory  the  court  in  its  Judgment  Insert- 
ed a  straight  line  from  "S.  44°  E.,  144  poles, 
to  Boiling's  gap."  There  Is  no  evidence  in 
the  record  that  authorizes  the  Incorporation 
of  this  line  in  the  pateqt  boundary. 

But  we  do  not  deem  it  necessary  to  consid- 
er further  how  the  lines  of  the  patent  should 
be  run,  as  the  Judgment  should  have  been 
for  Martin  upon  the  question  of  adverse  pos- 
session. In  the  former  opinion  the  court  said: 
"The  evidence  shows  very  conclusively  that 
appellant,  Martin,  had  been  in  the  open,  ad- 
verse, and  notorious  possession  of  this  land 
for  more  than  20  years  before  the  institution 
of  the  suit  by  appellees.  Spurlocks,  claiming 


to  be  the  owners  thereof,  and  that  a  very 
considerable  portion  of  It  had  l>een  inclosed, 
by  him  and  was  under  cultivation." 

There  Is  no  evidence  in  the  case  that  an- 
thorlzes  us  to  depart  from  this  expression 
of  opinion,  and  so  the  Judgment  must  be  re- 
versed, with  directions  to  dismiss  the  peti- 
tion. 


EAST   TENNESSEE   TELEPHONE   CO.   ▼. 

CITT  OF  HARRODSBURG. 
(Court  of  Appeals  of  Kentucky.    Nov.  3,  1909.) 

Texegrafhb  awd  Telephones  (S  33*)— Rbod- 
LATON — Ohaboes— "Business  Service." 
The  words  "business  service,"  in  a  telephone 
company's  franchise  fixing  the  maximum  rato 
for  such  service,  mean  the  ordinary  service  be- 
tween business  men  and  other  citizens  within  the 
radius  specified,  and  do  not  include  service  ren- 
dered to  a  telegraph  company  under  a  joint  traf- 
fic arrangement  which  does  not  increase  the  cost 
of  the  service  rendered  by  the  latter  company. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  21;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Mercer  County^ 

"To  be  officially  reported." 

Action  by  the  City  of  Harrodsburg  against 
the  East  Tennessee  Telephone  Company.. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

B.  H.  Galther,  for  appellant  C.  E.  Ran~ 
kin  and  R,  W.  Keenon,  for  appellee. 

CLAY,  C.  Appellant,  East  Tennessee  Tele^ 
phone  Company,  Is  the  ovmer  of  &  franchise- 
for  the  maintenance  and  operation  of  a  sys- 
tem of  telephone  service  in  Harrodsburg  andi 
Mercpr  county,  Ky.  Section  6  of  the  fran- 
chise Is,  In  part,  as  follows:  "The  maximnin. 
rate  during  the  term  of  this  franchise  shall 
be  as  follows:  ♦  •  *  por  business  serv- 
ice within  a  radius  of  one  and  one-half  miles 
from  the  exchange,  one  party  line,  per  month, 
$2.75;  the  same  service,  two  party  line,  per- 
month,  $2.00.  •  ♦  •  In  the  event  the 
foregoing  provisions  of  this  section,  or  any 
of  them,  shall  be  violated  by  the  owner  or 
operator  of  said  system  of  said  telephone,  or 
any  manager  or  agent,  or  servant  of  said- 
owner  or  operator,  or  Its  assigns,  by  charging, 
demanding,  collecting,  or  receiving  any  sum- 
in  excess  of  the  rates  herein  provided  for, 
said  owner  or  operator  shall  forfeit  to  the- 
city  of  Harrodsburg  the  sum  of  ten  dollars 
Id  liquidated  damages  for  each  day  said 
terms  are  violated,  said  damages  to  be  for 
the  beneflt  of  the  citizens  of  Harrodsburg, 
unless  said  owner  or  operator  shall  refund 
such  amount  of  overcharge  when  demanded 
after  giving  proper  evidence  of  each  over- 
charge." This  is  an  action  by  the  city  of 
Harrodsburg  to  enforce  the-  penalty  above  re- 
ferred to  against  -appellant  for  an  alleged 
overcharge  In  Its  telephone  rates.  It  is  charg- 
ed In  the  petition  that  J.  D.  Parrlsh  is  a  dti- 


•For  otber  case*  lee  sam*  topic  and  lectlon  NUMBER  tn  Dec.  &  Am.  Olga.  1907  to  data,  ft  Reporter  ludexa 
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zen  and  resident  of  Harrodsburg,  Ky.,  en- 
gaged in  transmitting  to  other  points,  and  re- 
ceiving from  other  points  and  transmitting 
to  said  citizens,  telegraphic  messages;  that 
he  is  also  engaged  in  the  business  of  receiving 
for  transportation  by  express  freight  from 
the  citizens  of  said  town  and  that  commun- 
ity, and  the  business  of  delivering  to  said 
citizens  freight  transported  to  them  from  oth- 
er cities,  under  an  arrangement  which  he 
has  with  the  telegraph  and  express  compan- 
ies which  be  represents ;  that  he  Is  required 
to  furnish  the  office  room  and  furniture,  and 
to  send  out  to  persons  residing  a  distance 
from  his  office  the  telegraphic  messages  of 
persons  desiring  them  sent  over  the  telegraph 
lines,  and  for  all  his  services  in  said  busi- 
ness: that  he  has  in  his  possession  a  store 
in  said  city,  within  250  yards*  of  defendant's 
Harrodsbnrg  exchange ;  that  desiring  a  tele- 
phone service  as  contemplated  In,  and  re- 
quired by,  the  franchise  referred  to,  he  re- 
quested the  defendant  to  furnish  It  to  him ; 
that  in  compliance  with  his  request  it  In- 
stalled in  his  building  a  telephone  instrument, 
and  connected  him  with  the  Hnrrodsburg 
exchange;  that  be  is  now,  and  has  at  all 
times  been,  ready,  willing,  and  able  to  pay 
to  said  defendant  the  sum  of  $2.75  for  serv- 
ices per  month;  that  said  amount  has  been 
tendered  appellant,  but  that  it  refused,  and 
still  refuses,  to  accept  the  same;  that  not- 
withstanding said  franchise,  the  appellant 
has  adopted  a  different  method  of  charging 
him  for  said  telephone  service;  that  it  de- 
mands and  charges  him  2  cents  for  each  and 
every  call,  and  15  per  cent,  of  all  sums  which 
he  collects  for  transmitting  telegraph  mes- 
sages from  Harrodsbnrg,  Ky.,  to  other  dis- 
tant points ;  that  during  the  month  of  March, 
1909,  it  demanded,  charged,  collected,  and 
received  from  him,  for  each  and  every  day 
between  February  28,  1909,  and  April  1, 
1900,  a  period  of  31  days,  in  excess  of  $2.75 
per  month  for  the  services  furnished  him, 
which  charges  were  paid  by  him  under  pro- 
test; that  complaint  of  the  overcharge  was 
made,  and  proof  thereof  offered  to  appellant, 
but  that  it  failed  and  refused  to  refund  any 
sum  on  account  thereof.  It  is  then  charged 
that,  by  reason  of  the  violation  of  Its  fran- 
chise agreement  and  the  overcharge  exacted 
of  J.  D.  Parrish,  appellant  had  become  in- 
debted to  plaintlft  in  the  sum  of  $10  per  day 
for  31  days,  amounting  to  $310.  Appellant 
thereafter  filed  Its  answer.  'The  first  para- 
graph contained  a  general  denial  of  certain 
allegations  of  the  petition.  By  the  second 
paragraph  the  defense  is  made  that  John  D. 
Parrish  is  the  agent  of  the  Western  Union 
Telegraph  Company,  a  corporation  duly  and 
I^.iny  organized  and  engaged  in  the  busi- 
ness of  tran^smitting  and  receiving  telegraph 
messages  throughout  the  country:  that  said 
Parrish  is  also  the  agent  of  the  Southern 
Express  Company,  a  common  carrier  of  goods 
and  stock,  and  that  said  Parrish  has  no  busi- 


ness other  than  as  agent  for  the  said  cor- 
porations; that  under  the  trafilc  arrangement 
with  the  Western  Union  T'elegraph  Com- 
pany, duly  executed  in  writing,  between  that 
company  and  appellant  for  the  purpose  of 
mutual  benefit  and  profit,  appellant  mad& 
and  entered  into  a  contract  whereby  it  agreed| 
to  transmit  for  the  Western  Union  Telegraph, 
Company  to  each  of  defendant's  subscrit>era, 
any  messages  received  over  the  wires  of  the. 
Western  Union  Telegraph  Company.  The. 
charge  for  this  service  is  2  cents  for  eacli. 
message.  It  is  further  stipulated  that,  for. 
each  message  delivered  over  appellant's  lluea. 
to  the  Western  Union  Telegraph  Company 
for  transmission  over  its  lines,  appellant  la. 
to  receive  15  per  cent,  of  the  net  cost  of  saldf 
message  to  said  sender;  that  said  contract 
embraces  all  of  the  exchanges  of  the  appel- 
lant, and  that  It  is  a  valid,  binding,  andt 
equitable  contract,  and  that  the  Western 
Union  Telegraph  Company  and  the  appellant 
are  mutually  bound  thereunder  and  are  each 
attempting  to  perform  and  live  up  to  said- 
contract;  that  the  said  J.  D.  Parrish  Is  at- 
tempting to  nullify  the  contract  and  avoid 
the  provisions  thereof  by  demanding  of  tho. 
appellant  a  telephone  ostensibly  for  his  per- 
sonal business,  but  with  the  fraudulent  pur- 
pose of  using  the  same  to  receive  and  trans- 
mit messages  for  and  from  the  Western  Un- 
ion Telegraph  Company,  and  to  thereby  nuli. 
lify  the  said  contract  with  said  company.  It 
Is  further  averred  In  the  second  paragraph, 
that  It  bad  offered  to  install  for  Parrish 's 
use,  individually  and  as  agent  of  the  South- 
ern Express  Company,  a  telephone  at  the 
business  rate  of  $2.75  per  month,  and  a  sec- 
ond phone  for  the  Western  Union  Telegraplx. 
Company  under  the  said  agreement  and  traf- 
fic arrangement  with  said  company ;  that 
Parrish  has  refused  to  accept  said  phones, 
under  such  conditions;  that  said  contract 
with  the  Western  Union  Telegraph  Company 
is  In  full  force  and  efTect  in  all  the  exchange», 
under  appellant's  control,  and  that  the  same, 
was  in  existence  at  the  time  said  telephone, 
was  installed  in  the  office  of  the  Western 
Union  Telegraph  Company  at  Harrodsburg. 
By  amended  answer  it  is  further  averred 
that  the  contract  between  appellant  and  tbo. 
Western  Union  Telegraph  Company  was  in 
existence,  and  that  the  appellant  and  the. 
Western  Union  Telegraph  Company  were, 
each  operating  under  said  contract  before, 
the  passage  of  the  franchise  granted  to  ap- 
pellant by  the  city  of  Harrodsburg  in  1008; 
that  it  offered  to  said  Parrish,  agent  of  the. 
Western  Union  Telegraph  Company,  a  tele- 
phone for  all  purposes  other  than  business- 
of  the  latter  company  at  the  rates  fixed  by 
said  ordinance,  but  that  he  refused  to  accept 
the  same.  A  demurrer  was  sustained  to  the. 
second  paragraph  of  appellant's  answer  and 
to  the  amendment  thereof.  Evidence  was, 
then  heard,  and  the  case  submitted  to  the- 
Jury.    The  court  peremptorily  instructed  the. 
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Jury  to  return  a  verdict  In  favor  of  appellee, 
cliy  of  Harrodsburg,  for  the  sum  of  $310,  and 
the  telephone  company  appeals. 

While  several  grounds  for  reversal  are 
urged,  we  deem  It  necessary  to  consider  only 
one;  taat  Is,  the  propriety  of  the  court's  ac- 
tion In  sustaining  the  demurrer  to  the  second 
paragraph  of  the  original  answer  and  the 
amendment  thereof.  It  appears  from  these 
pleadings  that  appellant  and  the  Western 
Union  Telegraph  Company  are  both  public 
service  corporations,  engaged  in  the  business 
of  r^elvlng  i>nd  transmitting  messages.  They 
have  made  a  Joint  traffic  arrangement  by 
which  the  cost  of  the  messages  transmitted 
by  them  is  to  be  prorated  upon  a  certain 
basis.  This  arrangement  applies  to  all  ex- 
changes under  the  control  of  appellant,  and 
to  every  place  wherfi  the  Western  Union  Tele- 
graph Company  has  an  office.  According  to 
the  franchise  the  maximum  rate  is  as  fol- 
lows: "For  business  service  within  a  radius 
of  one  and  one-half  miles  from  the  exchange, 
one  party  line,  per  month,  |2.75;  the  same 
service,  two  party  line,  per  month,  $2.00." 
The  question,  then,  arises:  What  is  meant 
by  the  words  "business  service"  as  used  in 
the  franchise?  In  our  opinion  the  council 
meant  the  ordinary  business  service  between 
the  business  men  and  other  citizens  within 
the  radius  speclfled  in  the  ordinance  granting 
the  franchise.  We  do  not  believe  the  council 
intended  that  the  words  "business  service" 
should  Include  service  of  the  kind  rendered 
by  appellant  to  the  Western  Union  Telegraph 
Company.  In  our  opinion  the  council  did 
not  Intend  to  affect  In  any  way  the  Joint  traf- 
fic arrangement  between  two  such  public 
service  corporations  as  appellant  and  West- 
ern Union  Telegraph  Company.  If  the  serv- 
ice rendered  by  the  Western  Union  Telegraph 
Company  to  the  citizens  of  Harrodsburg  and 
vicinity  was  rendered  more  costly  by  reason 
of  the  charge  exacted  by  appellant,  a  differ- 
ent question  would  be  presented.  So  far  as 
It  appears  in  the  answer,  the  Western  Union 
Telegraph  Company  alone  pays  the  cost  of 
such  service,  and  pays  it  under  and  by  vir- 
tue of  a  contract  which  it  has  with  appel- 
lant. There  is  no  increased  cost  that  the 
citizen  is  required  to  pay.  The  Increased 
cost  required  of  Parrish  Is  not  exacted  from 
him  as  a  citizen  of  Harrodsburg,  but  only  as 
the  ageflt  and  representative  of  the  Western 
Union  Telegraph  Company.  He  cannot  there- 
fore obtain  for  his  personal  use  a  telephone 
from  appellant,  and  then  as  the  agent  of  the 
Western  Union  Telegraph  Cofnpany  use  the 
telephone  for  the  purpose  of  nullifying  the 
contract  between  appellant  and  the  Western 
Union  Telegraph  Company.  If  the  franchise 
ordinance  were  intended  to  apply  to  a  com- 
mercial arrangement  between  two  public  serv- 
ice corporations,  engaged  in  the  same  line  of 
business,  It  Is  manifest  that  the  telephone 
company  would  be  placed  at  a  great  disad- 


vantage. Its  proportion  of  the  profits  of  the 
business  done  would  depend,  not  upon  its 
contract  with  the  telegriaph  company,  but 
upon  the  maximum  rate  fixed  for  ordinary 
business  service.  As  said  above,  we  are  of 
opinion  that  the  council  did  not  intend  that 
the  maximum  rate  fixed  in  the  franchise  or- 
dinance should  control  the  Joint  traffic  ar- 
rangement between  two  snch  corporations. 
We,  therefore,  conclude  that  the  trial  court 
erred  In  sustaining  appellee's  demurrer  to 
the  second  paragraph  of  appellant's  answer 
and  the  amendment  thereof. 

Judgment  reversed,  and  cause  remanded, 
for  proceedings  consistent  with  this  opinion. 


CINCINNATI,  N.  O.  ft  T.  P.  RY.  CO.  ▼. 
.      LOWKY. 

(Court  of  Appeals  of  Kentucky.    Nov.  3,  1909.) 

1.  Railroads  (§  44e»)— Killing  Stock— Neq- 
LioENCE— Question  itob  Jubt, 

Where,  in  an  action  against  a  railroad  for 
killing  stock,  plaintiff  showed  facts  establishing 
some  negligence  on  the  part  of  the  railroad  em- 
ployfo,  it  was  for  the  jury  to  determine  whether 
the  killing  was  due  to  want  of  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §g  1627-1G41 ;    Dec.  Dig.  i  446.»] 

2.  Railroads  (5  446*)- Killing  Stock— Nbo- 
LioENCB — Question  fob  Jubt. 

Where,  in  an  action  against  a  railroad  for 
killing  stock,  the  engineer  and  fireman  admitted 
the  killing,  and  testified  that  they  were  only  able 
to  see  the  8to<&  at  about  100  yards  distance,  and 
that  they  immediately  did  everything  within 
their  power  to  bring  the  train  to  a  stop,  and 
there  was  evidence  that  the  engine  did  not  shut 
off  steam,  but  Aras  working  steam  300  yards  be- 
fore the  train  struck  the  stock,  and  continued  to 
do  so  thereafter,  and  the  tracks  made  by  the 
stock  could  be  seen  for  about  900  yards  over  the 
track  to  where  the  stock  were  struck,'  the  ques- 
tion of  the  negligence  wag  for  the  jury. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1627-1641;    Dec.  Dig.  g  446.*] 

Appeal  from  Circuit  Court,  Jessamine 
County, 

"Not  to  be  officially  reported." 

Action  by  Louis  S.  Lowry  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

N.  L.  Bronaugh  and  John  Galvin,  for  ap- 
pellant Everett  B.  Hoover  and  L.  H.  Miller, 
for  appellee. 

CLAY,  a  Appellee,  Louis  S.  Lowry,  Insti- 
tuted this  act'ion  against  appellant,  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company,  to  recover  damages  for  the  negli- 
gent killing  of  two  mules  and  a  horse  (»  its 
right  of  way.  The  Jury  returned  a  verdict 
In  appellee's  favor  for  the  sum  of  $250,  and 
the  railroad  company  appeals. 

At  the  time  the  stock  was  killed  appellee 
was  the  owner  of  a  farm  lying  along  and 
adjacent  to  appellant's  right  of  way,  and  had 
a  gateway  or  private  crossing  over  same. 


*For  otbw  cases  see  same  topic  and  section  NUUBKR  in  Deo.  A  Am.  Digs.  1807  to  date,  ft  Reporter  Indexes 
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Appellant's  railn>ad  from  tills  gateway  soutli- 
ward  for  about  900  yards  was  a  straight 
track,  witb  considerable  upgrade  for  about 
200  yards  south  of  the  gate.  On  the  night  of 
March  7,  1908,  two  mules  and  a  horse  belong- 
ing to  appellee  went  through  his  gate  and  on- 
to the  track  of  appellant's  road.  They  were 
found  dead  the  next  morning  by  the  side  of 
the  track,  and  on  the  right  of  way,  about 
300  yards  from  appellee's  gateway.  Appel- 
lant contends  that  the  facts  of  this  case 
bring  It  within  the  rule  announced  by  this 
coart  In  Kentucky  Central  R.  R.  Co.  v.  Tal- 
bot, etc.,  78  Ky.  621,  and  that  it  was  entitled 
to  a  peremptory  instruction.  In  that  case  it 
was  held  that  where  the  railroad  company 
Introduces  as  witnesses. those  employ^  who, 
from  the  circumstances  of  the  particular 
case,  would  be  presumed  to  know  whether 
there  had  been  any  negligence  on  the  part  of 
the  company,  and  they  testified  that  there 
was  no  negligence,  and  there  was  no  evidence 
to  the  contrary,  or  any  circumstances  tend- 
ing to  Impeach  them,  the  law  is  for  the  rail- 
road company.  The  engineer  and  fireman  on 
the  train  which  killed  the  stock  were  intro- 
duced as  witnesses.  They  admitted  the  kill- 
ing, but  testified  that  they  were  only  able 
to  see  the  stock  from  about  100  yards  distant 
from  the  train,  and  that  they  Immediately 
cut  off  the  air,  rcTersed  the  engine,  and  did 
everything  within  their  power  to  bring  the 
train  to  a  stop.  At  the  time  the  train  was 
running  about  35  miles  an  hour.  The  stock 
signal,  consisting  of  four  Sharp  blasts,  was 
blown.  The  train  could  not  have  been  stop- 
ped Inside  of  its  length.  There  is  some  dis- 
crepancy between  the  testimony  of  the  fire- 
man and  engineer.  The  fireman  testified  that 
the  stock  was  hit  on  the  curve  a  half  mile  be- 
yond the  cut  The  engineer  testified  that  the 
stock  was  struck  on  the  straight  track 
about  a  -  quarter  of  a  mile  beyond  the  cut. 
The  fireman  .further  testified  that  the  brakes 
were  put  on,  and  the  train  stopped  about  30 
car  lengths  the  other  side  of  the  stock,  while 
the  engineer  stated  that  the  train  did  not 
stop  at  all.  They  both  testified  that  the 
steam  was  turned  off  and  the  engine  reversed. 
For  the  appellee  Joe  Grant  testified  that  he 
lived  not  a  great  distance  from  the  track, 
and  was  lying  awake  some  time  between  2 
and  4  o'clock,  when  the  train  passed  by.  The 
engine  did  not  shut  off  steam  at  all,  but 
was  working  steam  300  yards  before  the 
train  struck  the  stock,  and  continued  to 
work  steam  until  it  passed  out  of  hearing, 
far  beyond  the  stock.  He  Identified  the  train 
as  the  one  which  struck  the  stock  by  saying 
that  he  heard  the  stock  whistle,  consisting  or 
several  sharp  blasts,  and  that  no  other  trains 
passed  there  during  that  time.  According  to 
the  testimony  of  Joe  Delany,  section  foreman, 
the  tracks  made  by  the  stock  could  be  seen 
for  a  distance  of  about  900  yards  over  the 
railroad  track  to  the  point  where  the  stock 


was  struck  by  the  train.  Part  of  the  track 
was  upgrade,  and  part  downgrade. 

From  the  foregoing,  it  'will  be  seen  that 
there  is  not  only  testimony  of  a  witness  tend- 
ing to  impeach  the  testimony  of  the  fireman 
and  engineer,  but  the  physical  facts  tend  to 
contradict  them.  If  the  tracks  of  the  stock 
killed  indicated  that  they  had  been  running 
down  the  track  for  a  considerable  distance, 
this  was  a  circumstance  to  be  taken  into  con- 
sideration in  determining  whether  or  not 
those  In  charge  of  the  engine  could  have  seen 
the  stock  In  time  to  prevent  the  inju^.  -la 
cases  of  this  character  the  plaintiff  can  rare- 
ly show  when  the  stock  were  in  fact  seen. 
He  must,  therefore,  rely  In  the  main  upon 
the  circumstances  attending  the  killing  to 
show  negligence ;  and,  when  he  shows  facts 
establishing  some  negligence  on  the  part  of 
the  railroad  employes,  the  statutory  presump- 
tion of  negligence  ,1s  not  overthrown.  It  is 
then  a  question  for  the  Jury  whether  or  not 
the  killing  of  the  stock  was  due  to  want  of 
care.  Louisville  &  Nashville  R.  R.  Co.  v. 
Moore,  84  S.  W.  1144,  27  Ky.  Law  Rep.  203. 
In  the  case  of  Illinois  Central  R.  R.  Co.  v. 
Stanley,  96  S.  W.  84C,  29  Ky.  Law  Rep.  1054, 
the  rule  is  thus  stated:.  "The  Jury  were  not 
bound,  in  the  face  of  the  facts  which  tended 
to  show  the  negligence  of  appellant,  to  accept 
the  testimony  of  its  employes,  although  no 
other  living  witness  saw  the  accident.  The 
Jury  bad  the  right  to  apply  the  maxim  res 
Ipsa  loquitur."  In  the  case  under  considera- 
tion, one  witness  testified  to  facts  which  con- 
tradict the  fireman  and  engineer  to  a  certain 
extent,  and  the  circumstances  of  the  killing 
are  somewhat  In  conflict  with  their  state- 
ments. That  being  the  case,  the  court  prop- 
erly submitted  the  question  of  negligence  to 
the  Jury,  and  we  cannot  say  that  their  finding 
Is  flagrantly  against  the  evidence. 

Judgment  affirmed. 


COVINGTON  ft  C.  R.,  TRANSFER  ft 

BRIDGE  CO.  T.  MULVEY'S 

AEiM'R. 

(Court  of  Appeals  of  Kentucky.    Nov.  4,  1900.) 

Railboads  (8  364*)— Injury  to  Pebson  Nkak 
Track— CoAi,  Faixino  from  Car— Niodi- 

OENCE.  ,, 

The  probability  that  a  boy,  who  with  A  Tew 
pther  boys  playa  on  the  private  premises  of  a 
railroad  company,  adjoining  its  Ti^ht  of  way. 
will  be  in  a  position  to  l>e  struck  by  a  lump  of 
coal  falling  from  a  passing  car  is  not  so  great 
as  to  impose  on  the  company  the  duty  of  load- 
ing its  cars  with  reference  to  his  presence,  or  of 
inspecting  its  cars  to  see  that  he  is  not  injured 
by  falling  coal ;  and  there  is  no  liability  for  in- 
Jury  so  occurring.  In  the  absence  of  wantonness 
and  recklessness. 

[E}d.   Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  {  1252 ;   Dec.  Dig.  S  364.*] 

Appeal     from     Circuit    Court,     Campbell 
Ctounty. 
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"To  be  officially  reported." 

Action  by  John  Mnlvey's  Administrator 
against  the  Covin^on  &  Cincinnati  Railroad, 
Transfer  &  Bridge  Company.  Judgment  for 
plaintur.  Defendant  appeals.  Reversed  and 
remanded. 

Galvln  &  Galvln,  for  appellant  Arthur  0. 
Hall  and  J.  A.  Shackelford,  for  appellee. 

CLAY,  O.  John  Mulrey,  as  administrator 
of  John  Mnlvey,  Jr.,  deceased,  instituted  this 
action  against  the  LoulBTille  &  Nashville 
Railroad  Company,  the  Chesapeake  &  Ohio 
Railway  Company,  and  appellant,  the  Coving- 
ton &  Cincinnati  Railroad,  Transfer  &  Bridge 
Company,  to  recover  damages  for  the  death 
of  Ills  decedent  Upon  the  conclusion  of  the 
testimony  the  court  gave  a  peremptory  In- 
struction In  favor  of  the  Louisville  &  Nash- 
ville Railroad  Company  and  the  Chesapeake 
&  Ohio  Railway  Company.  Judgment  was 
entered  in  their  favor,  and  from  that  Judg- 
ment there  Is  no  appeal.  The  case  as  to  ap- 
pellant was  submitted  to  the  Jury,  which  re- 
turned a  verdict  in  favor  of  appellee  for  the 
sum  of  $2,500.  From  that  Judgment  this  ap- 
peal is  prosecuted."  The  failure  of  the  trial 
court  to  award  It  a  peremptory  instruction 
is  the  only  ground  for  reversal  urged  by  ap- 
pellant 

The  facts  are  as  follows:  Appellatit  is  the 
owner  of  a  bridge  which  spans  the  Ohio  river 
at  Covington,  Ky.  It  also  owns  and  main- 
tains railroad  tracks  running  from  Seven- 
teenth street,  in  Covington,  through  said 
city  and 'over  said  bridge  to  points  in  Cin- 
cinnati, Ohio.  .  It  has  locomotives  which  it 
uses  for  the  purpose  of  transporting  trains 
over  the  bridge  and  roads  owned  by  it.  .  At 
Fifth' and  Johnson  streets  in  Covington,  Ky., 
there  is  a  vacant  and  uninclosed  lot,  which 
has  a  frontage  of  about  50  feet  on  the  south 
side  of  Fifth  street,  and  a  depth  of  about 
100  feet  This  lot  is  bounded  on  the  west 
by  a  stone  wall  or  approach  to  said  bridge, 
and  on  the  east  by  an  alley.  The  top  of  the 
wall  is  about  10  feet  above  Its  base  or  the 
level  of  the  lot  There  are  two  tracks  on 
this  wall ;  the  east  track  being  used  by  trains 
going  north,  and  the  west  track  by  those'  go- 
ing south.  The  lot  in  question  is  owned  by 
appellant  In  the  summer  time  It  has  been 
used  as  a  playground  by  children.  At  times 
they  would  gather  up  coal  on  the  tracks  and 
from  cars,  and  make  a  flre  on  the  lot.  On 
December  11,  1907,  about  7^30  o'clock  p.  m., 
and  after  dark,  the  decedent,  John  Mulvey, 
who  was  then  about  12  years  of  age,  in  com- 
pany with  several  other  boys  the. same  age, 
was  playing  on  the  lot  referred  to.  Early  in 
the  day  they  had  built  a  fire  on  the  lot 
within  a  distance  of  4  or  5  feet  from  the 
bridge  wall.  On  the  occasion  of  the  accident 
they  were  sitting  around  the  fire  when  they 
heard  a  train  approaching  from  the  south. 
This  train  consisted  of  about  20  cars,  four  of 
which'  were  loaded  .viitb,  <9>al.  As  the  engine 
approached,  the  boys  all  ran  back  30  or  40 


feet  to  escape  the  cinders  and  ashes  from  the- 
engine.  Shortly  after  the  engine  passed, 
young  Mulvey  ran  back  to  the  fire  and  took 
a  seat  thereby.  In  a  short  time  one  of  his- 
companions  called  the  attention  of  the  other 
boys  to  the  fact  that  Mulvey  was  lying  on 
the  ground.  Al>out  that  time  one  of  the- 
boys  saw  a  dark  object  rolling  along  the- 
ground  about  three  or  four  feet  from  youngr 
Mulvey's  head.  The  witness  who  testified  to- 
this  fact  made  a  statement  Inconsistent  with 
it,  but  on  the  trial  of  the  case  insisted  that 
be  had  seen  something  rolling  along  the- 
ground  at  the  time  Mulvey  wab  injured. 
When  their  attention  was  called  to  young- 
Mulvey,  the  boys  rushed  to  his  assistance. 
It  was  found  that  he-had  a  wound  in  the  top- 
of  his  head.  This  wound  contained  particles 
of  dirt  Mulvey's  companions  carried  him  to- 
his  home.  It  was  found  by  the  physician- 
summoned  to  attend  him,  and  by  the  cor- 
oner at  the  inquest  that  young  Mulvey's^ 
neck  was  broken.  The  lump  of  coal  which 
it  is  claimed  fell  from  the  car,  and  which  was 
seen  rolling  when  young  Mulvey  was  injured, 
was  picked  up  by  one  of  the  boys,  and  later- 
turned  over  to  the  coroner  as  evidence. 
There  is  also  evidence  to  the  eftect  that  there 
was  no  other  coal  on  the  lot  at  the  time  of 
the  injury.  Some  of  the  witnesses  also  tes- 
tified that  the  coal  in  the  coal  <*ars  was  heap- 
ed up  in  the  center  of  the  cars.  Appellant 
proved  title  to  the  lot,  and  also  showed  that 
the  cars  containing  the  coal  were  loaded  at 
least  250  miles  from  the  point  where  the  ac- 
cident occurred. 

In  discussing  this  case  we  may  admit  that 
there  is  some  evidence  tending  to  show  that 
young  Mulvey  was  killed  by  being  struck  on 
the  head  by  a  tump  of  coal  which  fell  from 
one  of  the  cars  as  the  train  passed  by.  The 
doctrine  of  the  Turntable  Cases,  of  course, 
has  no  application  to  this  case.  This  is  not 
a  case  where  a  dangerous  agency  that  was 
alluring  and  attractive  to  children  was  left 
in  such  position  that  they  could  and  would' 
use  It  Nor  is  it  a  case  where  the  premises 
were  rendered  unsafe  by  a  spring  gun  or- 
any  trap  that  would  injure  a  person  if  he- 
came  in  contact  with  it  Appellee,  however, 
insists  that,  as  children  had  beeA  playing- 
upon  the  lot  in  question  for  a  long  time, 
with  the  knowledge  or  acquiescence  of  ap- 
pellant, it  was  the  duty  of  the  latter  to  an- 
ticipate their  presence,  and  so  load  its  cars 
as  not  to  injure  any  one  of  them.  This  court 
has  gone  to  the  extent  of  holding  that  where 
a  railroad  track  runs  through  a  populous- 
community,  along  or  across  streets,  where 
from  the  nature  of  things  persons  may  be- 
reasonably  expected  at  any  time.  It  is  the 
duty  of  those  in  charge  of  the  train  to  have 
it  under  reasonable  control,  to  keep  a  look- 
out for  persons  using  the  track,  and  to  give 
timely  warning  of,  the  approach  of  the  train. 
Illinois  Central  R.  R.  Co.  v.  Murphy's  Adm'r, 
123  Ky.  787,  97  S.  W.  729,  30  Ky.  Law  Bep. 
93,  11  L.  R.  A.  (N.  S.)  352. .  The  reason  for- 
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this  mle  Is  that  the  long  and  continued  use 
of  the  track  at  the  point  In  question  by  large 
oambers  of  persons  Is  suflSclent  to  Indicate 
a  reasonable  certainty  that  persons  will  be 
found  there.  This  rule  has  never  been  ex- 
tended to  cases'  where  there  was  no  custom- 
ary nae  of  the  track  at  the  point  of  the  in- 
iarj.  The  presence  of  persona  on  the  track 
becanae  of  Its  cnstomary  use  by  the  public 
being  reasonably  certain,  there  is  a  strong 
I»t)babiUty  of  some  one's  being  injured  un- 
less proper  precautions  are  taken  to  prevent 
accidents.  The  necessity  for  precaution  is 
due  to  the  fact  that  the  very  movement  of  a 
train  Is  dangerous,  and  likely  to  injure  those 
caught  tmawares.  But  the  probability  that  a 
boy,  who  with  a  few  other  boys  plays  upon 
the  private  pronlses  of  a  railroad  company, 
adjoining  its  right  of  way,  will  be  in  position 
to  be  struck  by  a  lump  of  coal  falling  from 
a  passing  car  is  not  so  great  as  to  impose 
upon  the  company  the  duty  of  loading  its 
cars  with  reference  to  his  presence,  or  of  in- 
specting its  cars  to  see  that  he  is  not  in- 
jured by  falling  coal.  Under  such  drcnm- 
stances  there  is  no  liability,  unless  the  in- 
Jury  is  wanton  or  reckless.  There  is  no  evi- 
doice  in  this  case  to  show  either  one  of 
these  prerequisites  to  a  recovery.  The  death 
of  the  decedent  was  simply  the  result  of  an 
miforttinate  accident,  which  could  not  have 
been  reasonably  anticipated  by  appellant 
We,  therefore,  conclude  that  the  court  erred 
in  falling  to  give  a  peremptory  Instruction 
In  favor  of  appellant. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
TAYIiOR. 

(Court  of  Appeals  of  Kentucky.    Nov.  9,  1909.) 

Teleobaphs  and  Telkfhones  ({  71*)— Mis- 
take IN  Tbansmission— Mental  Anguish— 
Damages. 

Where  through  defendant  telegraph  com- 
pany's neglifcent  mistake  in  transmitting  a  mes- 
sage plaintiff  was  led  to  believe  that  both  his 
parents  were  dead,  whereas  in  fact  only  one  was 
dead,  a  verdict  for  |450  for  mental  anguish  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  74;  Dec.  Dig.  i 
71.*] 

Appeal  from  Circuit  Court,  Fulton  County. 

"Not  to  be  officially  reported." 

Action  by  Oscar  M.  Taylor  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Bobbins  &  Thomas,  Richards  &  Ronald, 
Geo.  H.  Fearons,  A.  M.  Tyler,  and  R.  G.  Rob- 
bins,  for  appellant  Herschel  T.  Smith,  for 
app^ee. 

•NUNN,  0.  J.  This  Is  the  third  appeal  of 
Oils  case.    The  first  was  prosecuted  by  the 


present  appellee  from  a  Judgment  sustaiu- 
ing  a  demurrer  to  and  dismissing  his  peti- 
tlon.  The  action  of  the  lower  court  was  re- 
versed. See  101  S.  W.  969.  31  Ky.  Law  Rep, 
240.  On  the  next  trial  appellee  secured  a 
verdict  for  $1,000,  and  this  court  reversed  the 
Judgment  because  the  lower  court  refused 
to  give  a  certain  instruction  offered  by  ap- 
pellant, which  was  copied  into  the  opinion 
and  discussed.  See  112  S.  W.  844.  The  factv 
presented  in  the  case  were  stated  in  full  la- 
the two  opinions  referred  to.  Appellant  dlA 
not  Introduce  any  testimony  on  either  trial,, 
therefore  the  facts  as  presented  by  appellee' 
stand  without  the  slightest  contradiction. 
The  lower  court  on  the  last  trial  gave  the 
additional  instruction  copied  In  the  opinion, 
and  committed  no  error  in  admitting  or  re- 
jecting testimony.  In  fact  appellant's  coun- 
sel suggest  no  ground  for  reversal  in  their 
brief  except  that  of  excessive  verdict  The 
testimony  without  contradiction,  shows  that 
appellee  was  caused  to  expend  In  traveling 
more  than  $50  by  reason  of  the  negligent 
transmission  of  and  delay  in  delivering  the 
telegrams.  This  leaves  $450  of  the  Judgment 
awarded  appellee  for  mental  anguish  result- 
ing from  the  negligence  of  appellant's  serv> 
ants,  and  we  are  asked  to  reverse  this  Judg- 
ment because  it  Is  so  excessive  that  It  shows 
it  was  the  result  of  passion  and  prejudice 
on  the  part  of  the  Jury  returning  the  ver- 
dict It  Is  peculiarly  within  the  province  of 
the  Jury  to  fix  the  damages  in  a  case  of  this 
character,  and  this  court  has  refused  to  dls-. 
turb  such  verdicts  when  the  amounts  were 
more  than  the  court  would  have  awarded. 
In  the  case  of  Western  Union  Telegraph 
Company  v.  Caldwell,  126  ,Ky.  42,  102  S.  W. 
840,  31  Ky.  Law  Rep.  497,  12  L.  R.  A.  (N.  S.) 
748,  this  court  said:  "The  recovery  of  $1,- 
000  In  damages  is  more  than  should  have 
been  awarded,  but  we  do  not  feel  disposed 
to  reverse  because  the  amount  seems  to  be 
excessive.  It  Is  extremely  difficult  In  fact 
we  might  add  impossible,  to  fix  any  certain 
standard  of  recovery  in  cases  of  this  char- 
acter. In  the  very  necessity  of  the  case  the 
a;nount  must  be  left  to  the'  Judgment  and 
discretion  of  the  Jury;  and,  unless  their 
award  is  so  excessive  as  to  be  palpably  un- 
just, it  will  not  be  disturbed." 

For  these  reasons,   the  Judgment  of  the' 
lower  court  is  affirmed. 


COJIRIGAN  V.  HUNTER. 

(Court  of  Appeals  of  Kentucky.    Nov.  12,  1909.)- 

1,  Master  and  Servant  (J  302*)— Liabilitt 
FOR  Unauthorized  Act  of  Servant.- 

The  trainer  of  one  maintaining  a  stable. of 
race  horses  having  no  authority  to  hire  or  select 
boys  to  be  used  in  training  the  horseB,  but  his 
authority  being  restricted  to  use  of  such  boys  as 
had  been  employed  for  such  purpose,  his  act  of 
placing  on  a  horse  a  boy  not  so  employed  wa*. 
without  the  scope  of  his  authority ;   so  that,  un- 
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less  it  was  ratified,  the  master  was  not  liable  for 
injury  to  the  boy. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tS  1219,  1225 ;  Dec.  Dig.  $ 
302.*] 

2.  MA8TEB  AWD  Servant  (§  330*)— Ratifica- 
tion OF  Sebvant'b  Act— Evidencb. 

It  is  not  sufficient  evidence  that  C,  a  horse- 
man, ratified  the  unauthorized  act  of  his  trainer 
in  using  in  the  training  of  horses  a  lx>y  not  em- 

gloyed  for  such  purpose,  that  C.  once  saw  the 
oy  at  the  race  track,  rode  to  town  on  the  same 
Jtreet  car  with  him,  paid  his  fare  into  a  theater, 
and  said  that  he  was  going  to  see  his  mother. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  1272 ;   Dec.  Dig.  §  330.»J 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  2d  Division. 

"To  be  oflldally  reported." 

Action  by  Mary  Hunter  against  Edward 
Corrlgan.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

O'Neal  &  O'Neal,  for  appellant  McCbord, 
Hlnes  &  Norman,  for  appellee. 

CLAY,  0.  Richard  Hunter,  an  Infant  11 
years  of  age,  was  injured  while  riding  one 
of  appellant's  race  horses.  His  mother,  Mary 
Hunter,  Instituted  this  action  against  appel- 
lant for  damages.  The  cause  of  action  was 
based  upon  the  wrongful  act  of  appellant  in 
using  the  boy  without  ber  consent  In  the  haz- 
ardous business  of  riding  race  horses.  The 
boy's  leg  was  broken  and  It  had  to  be  ampu- 
tated. The  trial  resulted  in  a  verdict  for 
Mary  Hunter,  the  mother,  in  the  sum  of  $750. 
From  the  judgment  based  thereon,  this  appeal 
Is  prosecuted. 

According  to  the  evidence  for  appellee, 
Richard  Hunter,  about  three  weeks  prior  to 
the  accident,  had  gone  to  the  race  track  near 
the  city  of  Louisville  where  appellant  had 
&  stable  of  horses.  This  he  did  without  his 
mother's  consent.  Mary  Hunter;  the  mother, 
was  working  out,  and,  when  she  left  for  her 
dally  work,  the  boy  was  at  home.  Upon  the 
return  of  his  sister  from  school  in  the  after- 
noon, Mary  Hunter  learned  that  the  boy  had 
not  gone  to  school.  Search  was  then  made 
for  him  for  several  days,  but  the  tx)y  was 
not  found.  After  more  than  a  week  the  boy 
returned  to  his  mother's  home,  and  told  her 
that  he  had  a  home  with  Mr.  Corrlgan  on 
Fourth  street  and  all  that  he  had  to  do  was 
to  cut  the  kindling,  carry  water,  and  bring 
In  coal  and  help  around  the  bouse.  In  the 
course  of  three  or  four  days  the  boy  made  a 
second  visit  to  his  mother.  About  a  week 
later  he  was  Injured.  June  Collins,  appel- 
lant's trainer,  placed  the  boy  on  a  thorough- 
bred yearling  with  Instructions  to  take  the 
horse  to  the  stable.  As  the  boy  proceeded  on 
the  horse  to  the  stable,  some  one  who  was 
cleaning  out  a  stall  threw  some  hay  out  of 
the  stall  on  a  sack,  and  frightened  the  horsa 
The  boy  tried  to  stop  the  horse,  but  was  un- 
able to  do  so.    It  finally  stumbled  and  fell. 


throwing  the  boy  to  the  ground.  In  getting 
up,  the  horse  crushed  the  boy's  ankle  and 
foot  He  was  taken  to  a  hospital,  and  re- 
mained there  for  five  months.  While  there 
his  leg  was  amputated.  While  at  appellant's 
stable  the  boy  slept  In  the  bed  with  appel- 
lant's trainer,  June  Collins.  He  ate  meals 
which  were  furnished  by  appellant  to  his  em- 
ployes. According  to  the  evidence  for  appel- 
lant the  boy  had  run  away  from  home,  and 
was  brought  to  appellant's  trainer  to  see  If 
the  latter  could  do  something  with  him.  The 
trainer  took  the  boy  for  the  purpose  of  teach- 
ing him  to  ride  with  a  view  to  making  a 
profit  out  of  ills  training  for  himself  and  the 
boy  or  his  mother.  Only  appellant,  who  was 
occasionally  at  the  track,  and  bis  secretary, 
who  was  stationed  there,  had  authority  to 
hire  or  engage  the  services  of  boys  for  the 
puri)ose  of  exercising  and  cooling  off  the 
horses.  At  the  time  of  the  accident  there 
were  six  or  seven  boys  employed  for  this 
purpose.  While  the  trainer  had  authority  to 
select  boys  from  among  those  hired  for  that 
purpose  to  ride  appellant's  horses,  he  had  no 
authority  to  employ  or  discharge  boys.  He 
was  given  no  discretion  in  the  matter  of  se- 
lecting employes.  When  the  boy  was  Injured, 
appellant  had  on  hand  a  sufficient  number  of 
l>oys  to  perform  the  services  required,  and 
there  was  no  emergency  or  necessity  requir- 
ing the  services  of  any  outside  l>oy.  Appel- 
lant contends  that  the  court  erred  (1)  in  re- 
fusing to  award  him  a  peremptory  Instruc- 
tion ;  and  (2)  in  assuming  as  a  matter  of  lavr 
that  the  trainer  in  placing  the  boy  on  the 
horse  was  acting  within  the  scope  of  his  aa- 
thorlty. 

Appellee  Insists  that  the  facts  adduced  In 
evidence  were  sufficient  to  justify  the  court 
in  concluding  as  a  matter  of  law  that  Col- 
lins, the  trainer,  was  acting  within  the  scope 
of  his  authority.  In  this  connection  appellee 
relies  upon  the  principle  announced  in  Ro- 
bards  v.  P.  Bannon  Sewer  Pipe  Co.  et  al.,  113 
&  W.  429,  18  L.  R.  A.  (N.  S.)  923,  wherein 
this  court  said:  "It  is  not  the  test  of  the 
master's  liability  for  the  wrongful  act  of  the 
servant  from  which  injury  to  a  third  person 
has  resulted  that  he  expressly  authorized  the 
particular  act  and  conduct  which  occasioned 
It  In  most  cases  where  the  master  has  been 
held  liable  for  the  negligent  or  tortious  act 
of  the  servant  the  servant  acted,  not  only 
without  express  authority  to  do  the  vnrong, 
but  in  violation  of  his  duty  to  the  master. 
It  is  in  general  sufficient  to  make  the  mas- 
ter responsible  that  he  gave  to  the  servant  an 
authority,  or  made  It  bis  duty  to  act  in  re- 
spect to  the  business  in  which  he  was  engag- 
ed when  the  wrong  was  ccAnmltted,  and  that 
the  act  complained  of  was  done  in  the  course 
of  his  employment  The  master  in  that  case 
will  be  deemed  to  have  consented  to  and  au- 
thorieed  the  act  of  the  servant,  and  he  will 
not  be  excused  from  liability,  although  the 
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aerrant  abused  his  antborlty,  or  was  reck- 
less In  the  performance  of  his  duty,  or  in- 
flicted an  unnecessary  injury  in  execnting  his 
master's  orders.  The  master  who  puts  the 
•errant  In  a  place  of  trust  or  responsibility, 
or  commits  to  him  the  management  of  his 
business  or  the  care  of  his  property,  is  Justly 
held  responsible  when  the  servant,  through 
lack  of  Judgment  or  discretion,  or  from  In- 
firmity of  temper,  or  under  the  Influence  of 
passion  aroused  by  the  circumstances  and  the 
occasion,  goes  beyond  the  strict  line  of  his 
duty  or  authority,  and  inflicts  an  unjasti- 
flable  Injury  upon  another."  The  abore  doc- 
trine was  announced  in  a  case  where  a  party 
not  on  the  premises  was  shot  by  a  night 
watchman  employed  to  protect  the  premises 
and  to  use  firearms  for  that  purpose.  There 
the  general  authority  of  the  night  watchman 
to  protect  the  premises  and  to  use  firearms 
was  fully  stated  in  the  substituted  petition, 
and  it  necessarily  followed  that  the  act  was 
authorized  by  the  master  under  the  general 
authority  given  to  the  night  watchman. 

Counsel  for  appellee  argue  in  this  case 
that  Collins,  the  trainer,  had  general  author- 
ity to  train  appellant's  horses,  and  to  select 
and  place  the  boys  upon  the  horses ;  that  In 
doing  this  he  was  acting  In  the  Interest  of  his 
master  and  performing  a  service  for  the  lat- 
ter ;  that  the  authority  to  do  the  particular 
act  (L  e.  the  placing  of  Richard  Hunter  up- 
on the  horse)  naturally  followed  from  the 
general  authority  which  the  trainer  had  to 
train  the  horses.  Appellee's  position  in  this 
matter  would  be  sound  if  it  were  shown  that 
Collins,  the  trainer,  had  general  authority  to 
hire  or  select  such  boys  as  he  saw  fit  for 
the  purpose  of  exercising  the  horses.  Under 
those  circumstances,  it  would  not  be  neces- 
sary to  show  that  he  had  particular  authori- 
ty to  select  Richard  Hunter  for  that  purpose ; 
for  Hunter  would  then  be  Included  within 
tbe  class  which  Collins  liad  the  right  to,  and 
did,  employ.  In  that  event,  the  statement  of 
Collins  that  he  was  using  the  boy  for  his  own 
benefit  and  with  a  view  to  making  a  Jockey 
of  him,  to  their  mutual  profit,  would  play 
no  part  in  the  case.  He  could  not  make  such 
a  claim  when  the  boy  was  selected  under  his 
general  authority  for  the  purpose  of  exer- 
cising horses.  In  this  case  no  anch  authority 
was  shown.  The  uncontradicted  evidence  of 
Corrigan,  his  secretary  and  trainer,  is  that 
the  trainer  had  no  authority  to  hire  or  select 
bo]rs  to  be  used  in  training  the  horses.  Cor- 
rigan had  a  sufiiclent  number  of  boys  on  hand 
to  perform  such  services.  No  emergency  ex- 
isted which  required  the  use  of  an  additional 
boy.  The  trainer  bad  no  right  to  place  up- 
on tbe  horse  a  boy  not  engaged  for  that  or 
similar  services.  If  Hunter  had  been  one  of 
the  boys  hired  for  that  purpose,  then  the 
trainer's  act  would  ttave  been  that  of  the 


master,  and  the  latter  would  have  been  lia- 
ble. Having  no  authority  to  employ  or  se- 
lect boys  generally  to  exercise  the  horses,  and 
his  authority  being  restricted  to  the  use  of 
such  boys  as  had  been  employed  for  that  pur- 
pose, it  necessarily  follows  that  the  particu- 
lar act  of  placing  Hunter  upon  the  horse  in 
question  was  not  within  tbe  scope  of  the 
trainer's  authority.  In  performing  the  act, 
Collins  acted  for  himself  alone,  and  not  with- 
in the  scope  of  his  authority  as  appellant's 
trainer.  i 

It  therefore  follows  that  appellant  Is  not 
liable  unless  there  was  such  acquiescence  on 
bis  part  as  amounted  to  a  ratification  of  the 
act  done.  When  we  come  to  consider  this 
question,  we  find  that  appellant's  secretary 
saw  Hunter  riding  a  horse  some  two  or  three 
times.  He  then  ran  the  boy  away  from  tbe 
premises.  Collins  again  took  the  boy  back 
because  he  felt  sorry  for  him,  as  he  had  no 
home.  After  that  time  It  is  not  shown  that 
either  appellant  or  his  secretary  had  knowl- 
edge of  the  fact  that  tbe  boy  was  riding  ap- 
pellant's horses.  Tbe  only  other  circum- 
stance from  which  acquiescence  might  be  in- 
ferred was  the  statement  of  the  boy  that  up- 
on one  occasion  he  saw  Corrigan  at  the  track 
and  asked  the  latter  to  take  him  down  town> 
Corrigan  let  the  boy  ride  down  on  tbe  same 
street  car  with  him,  and  gave  him  15  cents 
to  pay  his  way  into  the  theater.  Tbe  boy 
stated  that  Corrigan  said  he  was  going  to  see 
the  boy's  mother.  There  Is  nothing  in  these 
facts  to  show  acquiescence.  They  go  no  fur- 
ther than  to  show  that  Corrigan  saw  the  boy 
once,  rode  down  on  the  same  street  car  with 
him,  paid  his  way  into  a  theater,  and  said 
that  he  was  going  to  see  the  boy's  mother. 
It  is  not  shown  for  what  purpose  he  was  go 
ing  to  see  the  mother,  nor  is  it  shown  that 
he  ever  In  fact  went  to  see  her.  Manifestly 
this  is  not  sufficient  to  show  that  appellant 
knew  the  boy  was  riding  his  horses,  and  thus 
acquiesced  In  the  arrangement  between  Col- 
lins and  the  boy.  Our  conclusion,  then,  is 
that  there  was  not  sufficient  evidence  on  the 
question  of  ratification  to  Justify  tbe  court 
in  submitting  the  case  to  the  Jury. 

For  the  reasons  given,  we  are  of  opinion 
that  the  court  erred  in  refusing  appellant  a 
peremptory  Instruction.  Upon  the  next  trial, 
unless  there  be  additional  evidence  tending 
to  show  that  Collins  had  authority  to  select 
boys  other  than  those  hired  by  Corrigan  or 
his  secretary  for  the  purpose  of  exercising 
horses,  or  additional  evidence  tending  to  es- 
tablish the  acquiescence  of  appellant  in  the 
arrangement  made  by  Collins  with  the  boy, 
the  court  will  instruct  the  Jury  to  find  for 
appellant. 

Judgment  reversed  and  cause  remanded, 
with  directions  for  a  new  trial  consistent 
with  this  opinion. 
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SPKODSE  T.  tX)MMONWEAI/TH. 
(Coort  of  Appeals  of  Kentucky.    Oct.  28, 1909.) 

1.  CBIiaRAI.  lAW  (§  561*)— BVIDKNCB— SUITI- 
.  OIENOT. 

The  guilt  of  accused  must  be  established 
by  evidence  to  the  exclusion  of  a  reasonable 
doubt ;  and,  where  the  evidence  taken  as  a 
whole  creates  only  a  suspicion  of  accused's  guilt, 
there  is  nothing  to  submit  to  the  jury. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1267;    Dec.  Dig.  i  561.»] 

2.  HouioiDK  (I  235*)  —  Btidencb  —  SuFn- 

CIBNOT. 

On  a  trial  for  murdering  a  child  by  setting 
fire  to  the  house  in  which  the  child  dwelt,  evi- 
dence held  not  to  support  a  conviction  because 
of  the  failure  to  show  that  accused  burned  the 
honse. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  4M;    Dea  Dig.  g  235.*] 

Appeal  from  Circuit  Court,  Carter  County. 
"Not  to  be  officially  reported." 
John    Sprouse  was   convicted   of   murder, 
and  he  appeals.    Reversed  and  remanded. 

W.  D.  O'Neal,  Jr.,  Frank  Prater,  and  O. 
W.  Skaggs,  for  appellant  Jas.  Breathitt, 
Atty.  Oen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

BARKER,  J.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal 
Is  to  be  found  In  116  S.  W.  344. 

Appellant  John  Sprouse,  was  Indicted 
with  Alonzo  Kelly,  charged  with  the  murder 
of  Dovle  Cooper,  conunitted  by  feloniously 
setting  fire  to  and  burning  the  dwelling  house 
of  Charles  Cooper  while  Dovle  Cooper  was 
sleeping  within  it,  and  thereby  burning  her 
fo  death.  The  defendant  Sprouse,  was  tried 
separately  from  his  codefendant  Kelly,  with 
the  result  that  he  was  found  guilty  by  the 
Jury  as  charged  In  the  Indictment,  and  bis 
punishment  fixed  at  confinement  in  the  peni- 
tentiary for  life.  From  the  Judgment  based 
upon  that  verdict  be  appealed  to  this  court, 
with  the  result  that  the  judgment  was  re- 
versed. 

It  Is  not  deemed  necessaiy  to  make  an 
elaborate  statement  of  the  evidence  as  shown 
In  the  record.  With  but  little  change  it  is 
substantially  the  same  as  upon  the  former 
trial.  We  deem  It  now  sufficient,  except  as 
hereinafter  set  forth,  to  refer  to  the  opinion 
on  the  former  appeal  for  a  more  comprehen- 
sive statement  of  the  facts.  It  was  said  in 
the  opinion  upon  the  first  appeal  that  there 
was  no  evidence  that  Cooper's  bouse  was 
burned  by  an  incendiary,  and  none  to  con- 
nect him  with  the  burning,  even  if  It  be  as- 
sumed that  the  crime  of  arson  had  been  com- 
mitted; and,  at  the  conclusion  of  the  opin- 
ion, it  was  said  that  if  upon  another  trial 
the  evidence  was  substantially  the  same  as 
updn  the  first,  the  court  should  award  the 
defendant  a  peremptory  Instruction  to  find 
him  not  guilty.  Upon  this  appeal  we  have 
read  the  evidence  contained  in  the  transcript 
with  the  greatest  care  and  attention,   and 


we  are  now,  as  before,  of  the  opinion  that 
there  Is  not  the  slightest  evidence  upon 
which  to  base  the  assumption  that  Cooper's 
house  was  burned  In  any  other  way  tban 
by  accident  None  of  the  Cooper  family 
were  willing  to  say,  or  did  say,, that  the 
house  was  burned  intentionally.  '  On  the 
contrary,  all  of  the  evidence  which  bears  up- 
on this  point  tends  to  show  an  accidental 
burning.  The  flre  occurred  on  the  night  of 
the  14th  day  of  September,  1908,  and  It  will 
be  recalled  that  this  was  during  a  most  pro- 
tracted drought,  extending  all  over  this  part 
of  the  country.  The  testimony  shows  that 
there  had  been  no  rain  for  a  long  time,  and 
everything  was  unusually  dry.  The  house 
was  frame,  and  the  roof  was  old  and  moss- 
grown.  There  had  been  a  fire  in  Mrs.  Coop- 
er's sleeping  room  made  of  hickory  hearts,  a 
species  of  timber  which  emits  sparks  that 
hold  flre  longer  than  those  from  any  other 
burning  timber.  There  had  also  been  a  fire 
In  the  yard  within  30  feet  of  the  house, 
where  Mrs.  Cooper  had  been  making  soap, 
or  some  other  household  article  which  re- 
quired to  be  boUed.  This  flre  was  also  made 
of  hickory  hearts,  and  there  was  during  the 
night  a  wind  blowing.  It  will  thus  be  seen 
that  everything  was  propitious  for  an  acci- 
dental flre.  The  faipily  were  awakened  by 
the  flre  between  10  and  11  o'clock,  and  at 
that  time  the  house  was  completely  envelop- 
ed by  the  flames.  It  was  with  the  greatest 
difficulty  that  the  adult  members  of  the 
family  escaped  from  the  flames.  Two  little 
children,  one  of  whom  was  Dovle  Cooper, 
could  not  be  rescued,  and  were  burned  to 
death.  The  only  additional  evidence  intro- 
duced by  the  commonwealth  on  the  second 
trial  was  the  statement  of  Anderson  Hays, 
which  is  so  short  that  we  copy  It  In  full:  *'i 
bad  a  conversation  with  lilm  [John  Sprousej 
on  Irish  creek  in  August  or  July,  1908.  He 
proposed  to  sell  his  farm  to  me.  I  told  him 
I  had  nothing  to  buy  with.  He  said  he  would 
take  $300,  that  $100  went  to  Jim  Hicks,  and 
the  rest  was  bis,  but  he  would  give  me  $25 
or  more,  if  necessary,  of  It,  if  I  would  help 
him  get  Charley  Cooper  out  of  there;  that 
he  had  to  get  him  out,  and  he  might  have 
to  go  out  between  two  days,  and  might  have 
to  go  out  over  the  coals"— and  of  Doc.  Mur- 
phy, who  testified  as  follows:  "I  heard  John 
Sprouse  ask  Charley  Cooper  If  he  was  not 
afraid  he  would  get  burned  up  there,  and 
Charley  said  no;  he  had  not  done  anybody 
that  much  harm.  Sprouse  said  some  time 
he  was  uneasy  and  afraid  that  he  would." 
Now  this  is  all  that  is  In  the  case  which  even 
tends  to  create  a  suspicion  that  the  appel- 
lant might  have  burned  the  house.  Sprouse 
had  no  motive  to  bum  out  Charley  Cooper. 
He  had  sold  the  farm  to  him,  and  been 
paid  for  his  Interest,  and  had  made  his  ven- 
dee a  general  warranty  deed.  Burning  the 
house  would  not  get  Cooper  out   or  give 
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Spronse  the  property  or  any  Interest  there- 
in. The  evidence  shows  without  contradic- 
tion that  the  appellant  was  friendly  with 
Cooper,  and  was  working  for  him  just  before 
the  fire.  Murphy's  evidence  amounts  to  noth- 
ing whatever,  nor  does  in  our  opinion  that 
•of  Anderson  Hays.  The  cliaracter  of  Hays 
for  truthfulness  and  veracity  was  thorough- 
ly impeached,  and  his  entire  story  Is  apocry- 
phal on  its  face,  bnt,  assuming  It  to  be  true, 
it  does  not  show,  or  tend  to  show,  that  the 
appellant  burned  the  house,  or  that  anybody 
burned  it;  and  we  are  therefore  of  opinion 
that  the  trial  court  should  have  awarded 
the  defendant  a  peremptory  instruction  to 
the  Jury,  at  the  close  of  all  the  evidence,  to 
And  him  not  guilty. 

The  law,  in  a  criminal  case,  requires  that 
the  gnilt  of  the  defendant  should  be  estab- 
lished by  the  evidence  to  the  exclusion  of  a 
reasonable  doubt.  Where  the  evidence,  tak- 
en as  a  whole,  creates  only  a  suspicion  that 
the  defendant  might  be  guilty,  there  Is  noth- 
ing to  submit  to  the  jury.  In  our  opinion, 
as  said  before,  this  is  the  sum  total  of  the 
value  of  the  evidence  of  the  commonwealth 
in  tliis  case,  and  therefore  the  Judgment  is 
reversed,  with  instructions  that  if,  upon  an- 
other trial,  the  evidence  Is  substantially  the 
same  as  upon  this,  the  court  award  the  de- 
fendant a  peremptory  Instruction  to  the  Jury 
to  find  him  not  guilty. 


BVERMAN  V.  EVERMAN. 
<Goart  of  Appeals  of  Kentucky.    Nov.  12,  1909.) 

1.  AOKWOWLKDQiaCKT    (J   55*)    —  CONCLUSIVE- 
RES8. 

In  view  of  Ky.  St  S  3780  (RnsseH's  St. 
I  4862),  providing  that,  except  on  allegation  of 
Iiand  or  miatake,  no  fact  officially  stated  by  an 
officer  in  the  form  of  a  certificate  (hall  be  ques- 
tioned collaterally,  the  certificate  of  a  grantor's 
ngnatnre  and  admowledgment  is  condtiBive  in 
a  snit  by  a  party  claiming  under  the  deed,  where 
the  certificate  was  not  attacked  for  mistake  or 
fraud. 

[Ed.  Mote.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  H  290-300;   Dec.  Dig.  |  55.*] 

2.  Appeax  ANn  Ebbok  (|  1009*)  —  Revibw — 
Charcellob's  Finoino  of  Fact. 

A  chancellor's  finding  of  fact  on  conflicting 
evidence  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3972;   Dec.  Dig.  g  1009.*] 

8.  Jti«T  (I  28*)— RiOHT  TO  Tbial  by  Jubt— 

Waivkb. 

Assuming  that  a  party  is  entitled  to  a  Jnry 
trial  on  issues  before  the  chancellor,  he  could 
not  after  his  request  was  granted  and  with- 
drawn on  his  motion,  delay  several  years  before 
Tini^jng  it  again,  and  complain  of  the  refusal 
of  the  conrt  to  entertain  it. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  I  181;    Dec.  Dig.  f  2S.*] 

Appeal  from  Circuit  Court,  Carter  County. 

"Not  to  be  officially  reported." 

Suit  by  Lafayette  Everman. against  G.  W. 
Everman.  From  a  Judgment  for  plalntitT, 
defendant  appeals.    Affirmed. 


E.  B.  Wllhoit,  for  appellant  John  M. 
Wangb,  for  appellee. 

CARROLL,  J.-  William  Everman  died  in- 
testate at  the  age  of  92  years,  in  1899,  leav- 
ing surviving  him  several  children;  two  of 
them  being  the  appellant  and  appellee.  In 
1801  he  and  his  wife,  Elisabeth,  conveyed  a 
small  tract  of  land  to  the  appellee,  Lafayette 
Everman,  in  consideration  of  $1  in  hand  paid, 
and  the  further  obligation  to  support  and 
care  for  the  grantors  during  their  respective 
lives.  This  deed  was  signed  and  acknowl- 
edged by  the  grantors  on  the  day  of  its  execu- 
tion, but  was  not  recorded  In  the  proper  of- 
fice until  June,  1894.  After  the  death  of 
William  Everman  and  his  wife,  Elizabeth, 
Lafayette  E>verman  brought  this  suit  against 
the  appellee  to  recover  from  him  about  25 
acres  of  the  land  included  In  the  deed  made 
to  him  by  his  father.  He  alleged  that  he 
was  the  owner  of,  and  entitled  to,  the  pos- 
session of  the  land,  and  that  O.  W.  Everman 
was  wrongfully  withholding  it  In  defense 
to  the  action  O.  W.  Everman  attacked  the 
conveyance,  upon  the  ground  that  .its  execu- 
tion had  been  procured  by  fraud  and  undue 
influence,  and  that  William  Everman  was 
not  competent  to  understand  the  nature  and 
quality  of  his  act,  and  in  fact  did  not  either 
sign  or  acknowledge  the  deed.  He  further 
set  up  that  about  1893  or  1894  William  Ever- 
man gave  him  by  parol  the  land  in  contro- 
versy, and  he  bad  since  been  occupying  it 
under  this  parol  gift  The  action,  although 
brought  in  ordinary,  wns  transferred  to  equi- 
ty, and  after  being  prepared  for  trial  was 
submitted  to  ttie  cliancellor,  who  adjudged 
that  Lafayette  was  entitled  to  the  relief 
sought  From  that  Judgment  this  appeal  is 
prosecuted. 

With  the  exception  of  one  question  of  laV' 
raised,  the  issues  are  purely  those  of  fact 
The  evidence  is  conflicting  upon  the  question 
of  the  competency  of  William  Everman  to 
make  the  deed,  but  Is  very  satisfactory  upon 
the  point  that  he  signed  and  acknowledged 
It  Indeed  the  certificate  of  the  officer,  which 
is  in  regular  form,  Is  ^conclusive  upon  this 
question,  as  it  was  not  attacked  for  mistake 
or  fraud  on  his  part  Ky.  St.  |  3760  (Rus- 
sell's St  I  4862).  Upon  the  facts  we  cannot 
say  that  the  chancellor's  Judgment  was  not 
correct.  When  the  answer  was  filed,  the  ap- 
pellant moved  the  court  to  submit  out  of 
chancery  the  issues  of  fact  Involved  to  a 
Jury.  This  motion  was  sustained  by  the 
court,  and  thereafter  the  action  for  some  rea- 
son remained  on  the  docket  without  being 
tried  for  al>out  two  years,  when,  upon  mo- 
tion of  counsel  for  appellant  the  court  set 
aside  the  order  submitting  .the  issues  to  a 
Jury.  Some  two  years  afterwards  counsel 
for  appellant  again  moved  the  court  to  sub- 
mit the  issues  out  of  chancery  to  a  Jury, 
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and  this  motion  the  court  properly  over- 
ruled. AssumiiiK  that  appellant  was  entitled 
to  a  Jury  trial  upon  the  issues,  he  could  not, 
after  bis  request  was  granted  and  withdrawn 
upon  his  motion,  delay  several  years  before 
making  It  again,  and  complain  of  the  refusal 
of  the  court  to  entertain  it 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 


CONWAY  ▼.  LOUISVILLE  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1909.) 

"To  be  oflElclally  reported." 

Dissenting  opijion. 

For  majority  opinion,  see  119  S.  W.  206. 

HOBSON,  J.  Section  786,  Ky.  St  (Rus- 
sell's St  8  6335),  requires  railroad  companies 
to  provide  each  locomotive  engine  passing 
upon  its  road  with  a  bell  of  ordinary  size  and 
a  steam  whistle,  and  requires  that  the  bell 
shall  be  rung  or  the  whistle  sounded  out- 
side of  Incorporated  cities  and  towns  at.  a 
distance  of  at  least  60  rods  from  the  place 
where  the  roads  cross  upon  the  same  level 
any  highway,  and  that  the  bell  shall  be  rung 
or  whistle  sounded  continuously  or  alternate- 
ly until  the  engine  has  reached  the  highway 
crossing.  Section  466,  Ky.  St  (Russell's  St 
i  3),  also  provides  that  the  person  injured 
by  the  violation  of  any  statute  may  recover 
from  the  offender  such  damages  as  he  may 
sustain  by  reason  of  Its  violation,  although 
a  penalty  Is  therein  Imposed.  Accordingly  It 
has  been  steadily  held  by  this  court  that 
where  the  proper  signals  are  not  given  of 
the  approach  of  a  train  to  a  public  crossing 
as  required  by  the  statute,  and  by  reason 
thereof  a  traveler  on  the  highway  Is  hurt, 
he  may  recover  damages.  South  Conway, 
a  boy  11  years  of  age,  took  his  father's  horse 
to  vrater,  and  while  riding  back  from  the 
creek  along  the  county  highway  approach- 
ing the  crossing,  and  on  his  way  to  the  cross- 
ing, was  hurt  in  this  way:  The  road  ran, 
as  It  approached  the  crossing,  for  a  few 
yards  parallel  with  fhe  railroad.  A  freight 
train  running  rapidly  came  up  behind  the 
horse,  giving 'no  signal  of  Its  approach  to  the 
crossing,  and  caused  the  horse  to  run  away, 
thus  injuring  the  child  very  seriously.  The 
county  road  at  this  point  ran  along  a  fill  Just 
outside  of  the  railroad  ties.  No  signals  of 
the  approach  of  the  train  being  given,  the 
child  was  caught  In  a  trap  with  the  creek  on 
one  side  of  him  and  the  rapidly  approaching 
railroad  train  coming  up  behind  his  horse  on 
the  other  side,  when  the  ties  of  the  railroad 
ran  out  nearly  to  the  line  of  the  county  road. 
That  the  horse  should  become  frightened 
when  a  rapidly  running  train  suddenly  dash- 
ed upon  it  from  behind  without  warning  was 
to  be  expected.  The  danger  to  the  traveler 
at  this  narrow  point  was  Just  as  great  for 
all  practical  purposes  as  far  as  the  manage-  { 


ment  of  the  horse  went  as  It  would  have  been 
if  he  was  at  the  crossing.  The  purpose  of  re- 
quiring signals  to  be  given  of  the  approach  of 
the  train  50  rods  from  the  crossing  Is  that 
the  traveler  may  know  of  the  approach  of 
the  train,  and  have  an  opportunity  to  take 
steps  for  his  own  protection.  When  there 
was  a  failure  of  the  train  In  question  to  give 
any  notice  of  its  approach  to  the  crossing,  the 
child  was  caught  In  a  trap,  and  the  first  he 
knew  of  the  approach  of  the  train  was  from 
the  fright  of  his  horse.  It  is  entirely  Im- 
material whether  he  was  at  the  crossing  or 
73  yards  from  It  He  was  on  the  county 
highway.  He  was  riding  to  the  crossing,  and 
as  a  traveler  on  the  highwdy,  was  entitled 
to  notice  of  the  approach  of  the  train  as 
required  by  the  statute.  The  fact  that  the 
county  road  for  a  short  distance  ran  parallel 
with  the  railroad  In  no  way  lessened  his 
rights.  On  the  contrary,  the  danger  of  the 
situation  required  a  greater  degree  of  care 
on  the  part  of  those  operating  the  train. 
The  opinion  seems  to  be  based  upon  the  idea 
that  the  child  does  not  testify  what  he 
would  have  done  if  the  proper  signals  of  the 
approach  of  the  train  had  been  given.  If 
he  had  imdertaken  to  testify  on  this  subject, 
the  court  would  manifestly  have  excluded  the 
evidence.  He  can  tell  what  he  did,  but  what 
he  would  have  done  under  other  conditions 
he  cannot  testify  to;  for  he  cannot  be  al- 
lowed after  he  Is  hurt  to  tell  what  was  In 
his  mind  or  wliat  he  would  have  done  If 
something  had  happened  that  did  not  happen. 
He  can  testify  to  all  that  be  did,  and  what 
he  would  have  done  if  signals  had  been  given 
that  were  not  given  must  be  determined  by 
the  Jury  under  the  evidence  and  all  the  cir- 
cumstances. The  opinion  Intimates  broadly 
that  If  the  child  had  said  that  he  would 
have  waited  at  the  creek  if  signals  had  been 
given  of  the  approach  of  tbe  train,  then  a 
peremptory  instruction  should  not  have  been 
given.  It  also  intimates  broadly  that  if  he 
had  testified  that  he  would  have  protected 
himself  In  some  other  way,  the  peremptory 
instruction  should  not  have  ibeen  given. 
What  he  may  now  say  he  would  have  done 
If  the  signals  had  been  given  might  be  en- 
tirely dlCferent  from  what  he  would.  In  fact 
have  done  in  the  emergency  In  which  he 
was  placed.  The  question  he  may  testify 
to  is  what  he  could  have  done.  He  was  en- 
titled by  law  to  the  signals  of  the  approach 
of  the  train. "  When  they  were  not  given,  h» 
was  deprived  of  an  opportunity  to  secure 
himself.  If  he  could  by  ordinary  diligence 
have  protected  himself  from  danger  if  the 
signals  had  been  given,  then  It  should  be  pre- 
sumed that  he  would  have  exercised  ordinary 
care  for  a  child  of  his  age  under  the  circum- 
stances. It  is  manifest  from  the  proof  that, 
if  the  child  had  known  that  the  train  was 
coming  a  minute  before  his  horse  took  fright 
he  could  have  turned  him  around  and  ridden 
back  down  to  the  creek,  eiven  If  It  be  con- 
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ceded  that  he  had  left  the  creek  before  the 
train  reached  the  whistling  board.  When 
signals  are  not  given  of  the  approach  of  the 
train,  and  the  traveler  on  the  highway  is 
injured  because  he  Is  not  aware  of  the  ap- 
proach of  the  train,  and  is  thus  caught  at  a 
disadvantage,  It  must  be  a  question  for  the 
Jury  whether  or  not  his  Injury  Is  primarily 
due  to  the  failure  of  those  In  charge  of  the 
train  to  give  the  signals  of  its  approach.  In 
III.  Cen.  R.  R.  Co.  v.  Mlzell,  100  Ky.  235,  88 
S.  W.  5,  18  Ky.  Law  Rep.  7S8>  no  signals 
of  the  approach  of  a  train  to  a  crossing 
were  given,  and  the  plaintifTs  horse  ran  off 
with  her,  throwiag  her  and  injuring  her 
seriously.  Sustaining  a  recovery,  this  court 
said :  "The  principal  ground  relied  on  by 
appellant  Is  that  the  alleged  negligence  in 
failure  to  blow  the  whistle  was  not  the 
proximate  cause  of  the  injury;  but.  If  by 
reason  of  that  failure  the  appellee  went  upon 
the  tni<&  and  her  horse  was  there  frighten- 
ed by  the  approaching  train,  the  Jury,  if  they 
brieve  appellee's  witnesses,  had  evidence 
from  which  they  were  entitled  to  find  that 
the  negligence  was  the  proximate  cause  of 
the  injury,  and  that  the  damage  followed  as 
a  continuous  and  natural  sequence  from  the 
negligent  act,  and  was  a  result  which  might 
have  been  foreseen  and  expected  as  the  re- 
sult of  the  conduct  complained  of,  for  It 
was  to  be  expected  that  passengers  on  borse- 
baclE  might  be  traveling  along  the  highway." 
The  same  rule  Is  laid  down  in  Rupard  v. 
C.  &  O.  R.  R.  Co.,  88  Ky.  280,  11  S.  W.  70, 
10  Ky.  Law  Rep.  1023,  7  L.  R.  A.  816,  al- 
though In  that  case  a  peremptory  Instruc- 
tion was  given  because  Mrs.  Rupard  was 
negligent  in  not  looking  out  for  the  train. 
But  In  this  case  the  child  was  only  11  years 
old.  He  was  not  upon  the  crossing,  but 
simply  approaching  it,  and  if  It  is  conceded, 
a&  In  the  Rupard  Case,  that  an  action  may 
be  maintained  for  the  negligence  of  the  rail- 
road company  unless  there  was  contributory 
negligence  on  the  part  of  the  plaintiff,  then 
manifestly  the  case  should  have  gone  to  the 
jury  under  a  long  line  of  opinions  by  this 
conrt.  See  L.  &  N.  R.  R.  Co.  v.  Clark,  105 
Ky.  6T1,  49  S.  W.  323,  20  Ky.  Law  Rep.  1375; 
L.  &  N.  R.  R.  Co.  V.  Ueltschl,  97  S.  W.  14, 
29  Ky.  Law  Rep.  1136;  C.  &  O.  R.  R.  Co. 
V.  Vaughn,  97  S.  W.  774,  30  Ky.  Law  Rep. 
215;  L.  4  N.  R.  R.  Co.  v.  Lucas,  99  S.  W. 
859.  30  Ky.  Law  Rep.  359;  G,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Champ,  104  S.  W.  988,  31  Ky. 
Law  Rep.  1054;  U  &  N.  R.  R.  Co.  v.  Taylor, 
104  S.  W.  776,  31  Ky.  Law  Rep.  1142. 

This  case  is  practically  on  all  fours  with  C 
A  N.  R.  R.  Co.  V.  Ogles,  73  S.  W.  761,  24  Ky. 
Law  Rep.  2160,  except  that  there  were  in 
that  case  facts  showing  that  the  plaintiff  was 
not  guilty  of  contributory  negligence.  But, 
as  the  child  here  was  only  11  years  old,  he 
conid  only  be  required  to  use  such  care  as 
might  be  reasonably  expected  from  a  child 
of  bis  age;  and.  If  the  railroad  company  was 


negligent.  It  cannot  shield  itself  from  the 
consequences  of  Its  own  negligence  because 
the  child  did  not  take  those  precautions  that 
might  reasonably  be  expected  of  an  adult  In 
so  far  as  the  opinion  is  predicated  In  any  de- 
gree upon  contributory  negligence  on  the 
part  of  the  child,  it  is  in  conflict  with  the 
opinions  of  this  court  above  cited ;  and,  in 
so  far  as  it  is  based  on  the  ground  that  the 
child  does  not  testify  what  be  would  have 
done  If  the  signals  had  been  given,  it  disre- 
gards the  settled  rules  of  evidence.  In  L.  & 
N.  R.  R.  Co.  V.  McNary's  Adm'r,  128  Ky.  408, 
108  S.  W.  898,  32  Ky.  Law  Rep.  1272,  17  L. 
R.  A.  (N.  B.)  22i,  where  there  was  testimony 
by  bystanders  as  to  what  occurred  when  the 
woman  was  struck  showing  Just  how  the  ac- 
cident occurred,  and  it  was  insisted  that  a 
peremptory  instruction  should  have  been  giv- 
en the  Jury  to  find  for  the  defendant,  this 
court  said:  "The  woman  manifestly  could 
have  seeb  the  train  if  she  had  looked  In  that 
direction  Just  before  she  went  on  the  track, 
but  she  had  a  right  to  assume  that  notice  of 
the  approach  of  a  train  would  be  given ;  and, 
where  proper  signals  are  not  given,  this  court 
has  held  in  a  number  of  cases  that  the  ques- 
tion whether  the  traveler  used  ordinary  care 
is  for  the  Jury— [citing  authorities].  To  hold 
as  a  matter  of  law  that  the  footman  is  guilty 
of  contributory  negligence  barring  a  recovery 
for  his  injury  whenever  he  goes  upon  a  rail- 
road track  without  stopping,  looking,  or  lis- 
tening would  be  practically  to  exempt  rail- 
roads from  all  responsibility  in  cases  of  this 
sort."  The  rule,  stop,  look  and  listen  is  not 
applied.  There  is  nothing  to  show  negligence 
on  the  part  of  the  child  except  that  he  was 
riding  along  the  road  and  did  not  look  be- 
hind him.  He  beiH  not  reached  the  crossing. 
If  his  horse  was  gentle  and  did  not  usually 
take  fright  from  the  cars,  this  was  at  least 
not  a  reason  for  requiring  unusual  precau- 
tions on  his  part  If  his  horse  had,  when 
frightened,  run  back  and  not  forward  to  the 
crossing,  he  would  have  the  same  right  of  ac- 
tion if  hurt  as  he  now  has.  The  gist  of  his 
action  is  that  the  signals  to  which  he  was 
entitled  were  not  given,  and  it  Is  not  mate- 
rial whether  his  hone  was  thus  frightened 
at  the  crossing  or  a  few  yards  from  it  He 
cannot  recover  unless  he  used  ordinary  care, 
but  what 'would  be  ordinary  care  for  a  child 
11  yeara  old  might  not  be  ordinary  care  for 
an  adult  In  City  of  Owensboro  v.  York's 
Adm'r,  117  Ky.  300,  77  S.  W.  1130,  25  Ky. 
Law  Rep.  1397,  this  court  quoted  with  ap- 
proval from  7  Am.  &  Eng.  Enc.  of  Law,  408: 
"As  the  standard  of  care  thus  varies  with 
the  age,  capacity,  and  experience  of  the  child. 
It  is  usually,  If  not  always,  where  the  child 
is  not  wholly  irresponsible,  a  question  of  fact 
for  the  Jury  whether  the  child  exercised  the 
ordinary  care  and  prudence  of  a  child  simi- 
larly situated;  and,  if  such  care  was  exer- 
cised, a  recovery  can  be  had  for  an  injury 
negligently  inflicted,  no  matter  how  far  the 
care  used  by  the  child  falls  short  of  the 
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standard  which  the  law  erects  for  determin- 
ing what  Is  ordinary  care  in  a  person  of  full 
age  and  capacity."  The  same  rule  is  thus 
stated  in  29  Cyc.  642:  "It  is  also  a  qnestlon 
for  the  Jury  to  determine  under  all  the  facts 
whether  a  child  exercised  such  care  and  dis- 
cretion as  might  .reasonably  be  expected  of 
one  of  his  age,  capacity,  and  experience  sit- 
uated as  he  was."  In  United  States  Natural 
Gas  Co.  T.  Talmage  Hicks  (decided  May  19, 
1909)  U9  S.  W.  166,  this  court  said:  "The 
general  rule  is  that,  when  a  child  reaches 
the  age  of  14  years,  the  legal  presumption  is 
that  it  knows  right  from  wrong,  and  it  is  re- 
sponsible for  its  acts.  Between  that  age  and 
seven  years  the  legal  presumption  is  with  the 
child,  and,  to  make  it  responsible,  it  must  be 
shown  by  testimony  that  it  had  suflSclent  in- 
telligence and  discretion  to  realize  and  to 
know  what  would  be  the  result  of  its  acts. 
Hence  it  is  always  proper  to  submit  the  ques- 
tion of  contributory  negligence  In  such  cases 
to  the  Jury."  See,  also,  1  Shearman  and  Red- 
fleld  on  Negligence,  §  73.  When  the  plaintiff 
is  placed  in  a  position  of  peril  by  the  defend- 
ant's negligence,  and  thus  suffers  an  injury, 
the  rule  is  that  he  may  recover  unless  at  the 
time  he  failed  to  exercise  ordinary  care  for 
his  own  safety,  and  but  for  this  would  not 
Imve  been  injured.  Here  by  the  defendant's 
negligence  the  plaintiff  was  placed  in  a  post- 
ition  of  peril  and  was  injured;  and,  under 
the  rule  heretofore  laid  down  by  this  court, 
he  may  recover  unless  he  failed  then  to  ex- 
ercise ordinary  care  for  his  own  safety. 
What  he  would  have  done  if  the  defendant 
bad  not  been  negligent  Is  only  material  on 
the  question  of  proximate  cause.  Western 
Union  Telegraph  Co.  t.  Caldwell,  126  Ey.  42, 
102  S.  W.  840,  81  Ky.  Law  Rep.  497,  12  L.  R. 
A.  (N.  S.)  748;  Sutton  v.  Western  Union 
Tel.  Co.,  110  S.  W.  874,  33  Ky.  Law  Rep.  577. 
The  rule  in  this  state  Is  that,  if  there  is 
any  evidence,  the  question  is  for  the  Jury. 
The  scintilla  rule  has  been  so  often  upheld 
that  the  question  Is  no  longer  open.  The 
proof  is  abundant  that  no  signals  of  the  ap- 
proach of  the  train  were  given,  and  that  the 
child  was  thus  caught  in  a  trap.  By  reason 
of  the  want  of  the  signals  he  had  no  oppor- 
tunity to  protect  himself  as  he  would  have 
had  if  the  signals  had  been  given.  The  facts 
show  that,  if  proper  signals  were  given,  a  per- 
son of  ordinary  care  could  have  protected 
himself.  It  cannot  be  presumed  that  the 
child  would  not  have  used  ordinary  care  for 
one  of  bis  age;  and,  it  being  conceded  that 
the  defendant  was  negligent  in  the  discharge 
of  a  legal  duty  required  of  It  for  his  protec- 
tion as  a  traveler  on  the  highway,  it  was  a 
question  for  the  Jury  whether  this  negligence 
was  the  proximate  cause  of  his  injury,  and 
whether  he  exercised  such  care  as  may  be 
reasonably  expected  of  a  child  of  his  age  un- 
der the  circumstances.  The  opinion  of  the 
court  refers  to  L.  &  N.  R.  R.  Co.  v.  Smith, 


107  Ky.  178,  53  S.  W.  269,  21  Ky.  Iaw  Rep. 
848.  C,  N.  O.  &  T.  P.  R.  R,  Co.  v.  Bagby,  29 
S.  W.  320,  16  Ky.  Law  Bep^  533,  L.  &  N.  R. 
R.  Co.  V.  Bowen,  39  S.  W.  31,  18  Ky.  Law 
Rep.  1099,  C.  ft  O.  R.  R.  Co.  y.  Pace,  106  S. 
W.  1176,  32  Ky.  Law  Rep.  806,  and  L.  ft  N. 
R.  R.  Co.  V.  McCandless,  123  Ky.  121,  93  S. 
W.  1041,  29  Ky.  Law  Rep.  5G3,  but  these 
were  all  cases  where  crossing  signals  were 
not  involved.  The  gist  of  this  case  is  that 
the  plaintiff  was  entitled  to  the  crossing  sig- 
nals, and  these  were  not  given.  To  say  that 
the  chUd  cannot  recover  because  on  the  facts 
shown  he  was  as  a  matter  of  law  guilty  of 
contributory  negligence  is  to  adopt  in  this 
state  the  rule,  stop,  look,  and  listen  before 
the  traveler  reaches  the  crossing  and  to  make 
it  apply  to  a  child  eleven  years  old.  Under 
the  opinion,  the  rule  would  apply  equally  if 
the  child  had  been  on  the  crossing.  If  not, 
why  not?  For  he  was  equally  entitled  to 
the  crossing  signals  as  he  approached  the 
crossing  as  when  he  was  on  it. 
I  therefore  dissent  from  the  opinion. 

NUNN,  C  J.,  concurs  In  this  dissent. 


WRIGHT  V.  SCHUI/rZ. 
(Court  of  Appeals  of  Kentucky.    Oct  SQ,  1909.) 

1.  Tbial  (g  396*)— FiNDiNos—EviDEHOB— Is- 
sues. 

Where  an  action  by  the  buyer  of  an  animal 
for  the  price  paid  and  express  charges,  on  the 
ground  that  the  animal  shipped  by  the  seller  was 
not  the  animal  which  he  had  described  to  the 
buyer,  was  tried  as  tbpngh  every  material  rep- 
resentation made  in  the  seller's  letter  describ- 
ing the  animal  was  in  issue,  the  court's  finding 
that  the  animal  shipped  was  brown,  while  the 
seller  had  de8cri))ed  the  animal  as  black,  was 
against  the  seller,  though  plaintiif,  in  the  peti- 
tion, failed  to  allege  that  the  animal  shipped 
was  not  black. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  396.*] 

2.  Witnesses  (|  328*)— Evidkwoe— Cbedibh.- 

ITY. 

Where  a  buyer  of  an  animal  warranted  by 
the  seller  sued  for  the  price  paid  on  the  ground 
that  the  animal  shipped  was  not  the  one  sold,  it 
was  competent  to  show  that  the  seller  did  not 
personally  know  the  fact  on  which  the  warrant 
was  based,  as  affecting  his  credibility  as  a  wit- 


[Ei.  Note.— For  other  cases,   see   Witnesses, 
Cent.  Dig.  g  1103 ;    Dec.  Dig.  |  328.*] 

8.  Sauk    (|   397*)— Recovkbt   of   Pbick   bt 

BuTEB— Evidence. 

In  an  action  by  the  buyer  of  an  animal  for 
the  price  paid,  on  the  ground  that  the  animal 
shipped  by  the  seller  was  not  the  one  sold,  evi- 
dence that  the  seller  did  not  personally  know 
the  fact  on  which  bis  warranty  was  founded  was 
competent. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  397.*] 

4.  Sales  (|  897*)  —  Recovebt  of  Pbicb  by 
BuYEB— Evidence. 

Where  in  an  action  by  the  buyer  of  an 
animal  for  the  price  paid,  on  the  ground  that 
the  animal  shipped  by  the  seller  was  not  the 
one  sold,  it  appeared  that  the  seller  had  given 
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the  measoremeata  of  tbe  animal  which  he  aereed 
to  sell,  a  finding  that  the  measurements  of  the 
animal  deliTered  did  not  correspond  with  the 
meaaurements  given  bj  tile  seller  was  justified 
by  evidence  showing  a  difference,  though  the 
measurements  of  the  animal  delivered  were  made 
while  the  animal  was  either  in  a  dying  condition 
or  after  it  was  dead. 

gSd.  Note.— For  other  cases,  see  Sales,  Dec. 
.  I  397.*] 

5.  Apfbai.  and  E^bob  (§  1008*)— FiNDiNoa— 

C0N0I.tJ8IVENE88. 

A  finding  in  an  action  at  law  must  be 
treated  as  the  verdict  of  a  properly  instructed 
jniy. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  18  3955-3960;  Dec  Dig.  i 
100&*] 

Appeal  from  Circnit  Conrt,  Boyle  County. 

"Not  to  be  oflSclally  reported." 

Action  by  Amos  R.  Schultz  against  Joe  E. 
Wright  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

George  B.  Stone  and  Cbas.  H.  Rodes,  for 
appellant.    Fox  &  Jacltson,  for  appellee. 

LASSINO,  J.  In  the  winter  and  early 
spring  of  1907  tbe  appellee,  Amos  R.  Schultz, 
a  resident  of  Hampstead,  Md.,  entered  into 
correspondence  witli  the  appellant,  Wright, 
looking  to  the  purchase  of  a  Jack;  Wright 
being  a  dealer  in  Jack  stock.  After  some 
considerable  correspondence,  Schultz  pur- 
chased a  Jack  of  a  certain  description  from 
Wright  for  $375,  and  directed  that  the  Jack 
be  shipped  to  him  by  express.  Thereafter, 
on  March  4th,  the  Jack  was  delivered  by 
Wright  to  the  express  company,  to  be  ship- 
ped to  appellee  at  his  home  at  Hampstead. 
where  it  arrived  on  tbe  morning  of  March 
Ttb  at  about  8  o'clock.  Appellpe  was  pros- 
<>nt  whftn  It  arrived  and  saw  It  unload- 
ed from  tbe  car.  When  taken  from  tbe 
car  It  had  a  small  skinned  place  upon  Its 
side  and  also  upon  Its  head.  Indicating  that 
It  had  been  down.  It  appeared  sluggish,  and 
when  taken  to  appellee's  stable,  a  short  dis- 
tance from  the  track,  it  refused  to  eat  and 
was  evidently  sick.  Such  medical  skill  and 
attention  was  given  It  as  the  place  afford- 
ed; but  in  spite  thereof  it  continued  to  grow 
worse,  and  two  days  later  died.  On  tbe 
afternoon  of  the  same  day  tbat  it  arrived' 
at  Hampstead,  to  wit,  tbe  7th  of  March,  ap- 
pellee wrote  to  Wright  the  following  letter: 

"Mr.  Joe  B.  Wright,  Junction  CHty,  Ky.— 
Dear  Sir:  Jack  you  shipped  came  In  this 
morning  he  la  not  the  Jack  you  promised  to 
ship  the  Jack  I  bought  through  correspond- 
ence called  for  a  Four  Year  old  this  one 
shows  a  Six  Year  old  mouth  or  older  was 
to  be  60  Inches  high  from  bottom  of  foot  to 
top  shoulder  60  Inches.  This  Jack  measures 
about  67  inches.  Arm  not  over  16  Inches  this 
Is  not  satisfactory  by  any  means.  Now  there 
Is  one  way  to  make  It  satisfactory  that  Is  to 
fill  your  contract  to  do  that  Is  to  ship  the 
Jack  you  sold  me  as  I  have  the  letters  with 


measurements  yon  sent  and  sent  yon  the 
money  that  you  agreed  to  take  for  the  Four 
Year  old.  Know  I  want  you  to  ship  the  Four 
Year  old  with  measurem^its  as  agreed 
through  correspondence  at  once  Expressage 
prepaid  and  I  will  crate  this  Jack  and  return 
him  at  your  expense.  Wire  me  at  once  if 
you  are  going  to  comply  with  this  letter  or  I 
will  positively  proceed  to  enter  suit  Imme- 
diately. 

"Yours  truly,  A.  R.  Schultz." 

Having  paid  for  the  Jack  before  he  ordered 
it  shipped,  and  having  been  compelled  to 
pay  the  expressage,  amounting  to  $35,  be- 
fore the  company  would  deliver  it  up  to  him, 
be  filed  suit  against  Wright  In  Boyle  circuit 
court,  wherein  he  sought  to  recover  of  him 
the  amount  of  money  which  be  bad  paid  him 
for  the  Jack  and  the  express  charges  which 
be  bad  paid  the  company  for  shipping  him, 
on  the  ground  that  the  Jack  shipped  was  not 
tbe  jack  which  he  had  bought  and  which  had 
been  described  to  him  by  Wright  In  the  cor- 
respondence. Issue  was  Joined  upon  the  ma- 
terial allegations  of  the  petition,  to  wit :  The 
question  as  to  whether  or  not  the  Jack  ship- 
ped was  the  one  sold.  The  case  was  tried 
by  the  court  without  the  Intervention  of  a 
Jury,  and  the  court  found  in  favor  of  the 
plaintiff.  Upon  motion  of  tbe  defendant,  a 
separate  finding  as  to  tbe  law  and  facts 
was  given,  and  upon  this  finding  Judgment 
was  rendered  In  favor  of  the  plaintiff  for  the 
full  amount  sued  for.  A  motion  for  a  new 
trial  was  made,  and,  having  been  overruled, 
this  appeal  is  prosecuted. 

The  negotiations  leading  up  to  the  trade 
and  the  trade  Itself  were  conducted  and  clos- 
ed by  correspondence.  The  offer  and  accept- 
ance are  found  in  the  following  letters: 

"Junction  City,  Ky.,  Feb.  15,  '07. 

"Mr.  A.  R.  Schultz,  Hampstead,  Md.— Dear 
Sir:  We  have  your  favor  of  the  13th,  and 
contents  noted  very  carefully.  We  would 
like  very  much  to  do  some  business  with 
you,  but  we  are  afraid  that  you  are  Inclined 
to  want  to  buy  a  Jack  for  too  little  money. 
Mules  have  been  advancing  very  fast  in 
price,  and  we  are  sure  will  go  higher  than 
they  are  now,  as  we  cannot  at  all  supply  the 
demand.  Jacks  have  also  advanced  In  price 
within  the  last  two  or  three  years,  and  we 
have  bad  to  put  at  least  20  per  cent  on  the 
price  of  our  Jacks  compared  to  what  we  sold 
them  for  two  years  ago.  We  are  going  to 
give  you  prices  and  descriptions  of  our  four 
year  old  Jacks.  He  is  black,  with  white 
points,  has  good  feet  and  legs,  large  bone 
with  plenty  substance,  nice  smooth  round 
body,  mounts  up  well  in  front,  long  rangy 
neck,  and  very  fine  head  and  ears.  Thia 
Jack  Is  very  vigorous,  and  is  an  animal  with 
lots  of  style  and  action,  very  high-headed, 
and  can  run  like  a  horse.  He  is  perfectlj 
kind  and  gentle,  and  very  easy  to  handle. 
We  have  tried  him,  and  know  him  to  be  a 
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producer  of  very  fine  large  mules,  and  we 
will  give  you  a  written  guarantee  thfct  be  la 
a  good  breeder,  sure  foal  getter,  sound  and 
all  rlgbt  In  every  respect  From  tip  of  nose 
to  root  of  tall  be  Is  106  incbes;  height,  from 
top  of  shoulder  to  bottom  of  foot  60  inch; 
girth  64  inch;  body  80;  arm  21  Inch;  knee 
14  inch;  ears  from  tip  to  tip  29  inch.  Now, 
Mr.  Schultz,  this  is  a  very  fine  young  Jack, 
and  you  will  not  make  a  mistake  if  yon  buy 
him.  He  is  a  very  quick  performer,  and  also 
a  splendid  teaser.  You  will  not  need  a  stal- 
lion with  him.  Now,  as  you  state  that  you 
are  going  to  trust  me  to  ship  you  a  Jack,  I 
want  to  say  that  I  can  recommend  this  Jack 
as  being  all  right  In  every  way,  and  I  also 
know  that  your  people  cannot  pick  any  flaws 
In  him,  as  he  is  a  Jack  of  very  fine  appear- 
ance. We  have  been  holding  him  for  $500, 
but  as  you  state  that  you  cannot  come  to  see 
us,  but  will  leave  the  shipping  of  him  to  us, 
we  will  price  him  to  you  at  $400  cash.  We 
mean  business,  and  not  $1  less  than  $400  will 
buy  him,  and  when  you  buy  a  Jack  for  less 
money  than  we  have  priced  him,  I  fear  you 
will  get  something  that  may  not  grive  you 
perfect  satisfaction,  and  one  that  your  peo- 
ple may  not  be  pleased  with.  But  we  will 
give  you  description  and  measurements  of  a 
Jack  that  we  can  sell  for  less  money.  He  is 
six  years  old,  very  black,  with  white  points, 
has  plenty  of  bone  and  substance,  nice  round 
body,  mounts  up  well  in  front,  and  has  very 
good  head  and  ears.  He  measures  from  tip 
.  of  nose  to  root  of  tall  103  inches,  top  of 
shoulder  to  bottom  of  foot  69  inches ;  girth 
60  Inch;  body  70  Inch;  arm  19  Inch;  knee  12 
Inch;  hock  17  inch;  ears  from  tip  to  tip  28 
Inch.  He  Is  a  good  breeder,  and  his  mules 
are  fine  and  large;  will  also  guarantee  him 
to  be  a  good  breeder,  sure  foal  getter  sound 
and  all  right ;  and  will  say  that  he  is  perfect- 
ly straight,  no  blemishes  of  any  kind,  is  a 
quick  performer,  good  teaser,  do  not  have  to 
use  a  stallion,  and  we  will  price  him  at  $250 
cash.  He  Is  not  as  fine  an  individual  as  the 
first  young  Jack  we  priced,  neither  has  he  as 
much  style  and  action,  but  as  far  as  his 
breeding  is  concerned  be  will  give  you  satis- 
faction, and  your  people  wlU  find  no  fault  In 
this  respect  We  have  tried  to  be  very  plain, 
and  expect  to  give  you  an  honest  square 
deal.  We  have  told  you  straight  about  the 
Jacks,  and  you  can  take  your  choice.  Send 
us  a  bank  draft,  or  certified  check,  and  we 
will  ship  you  the  Jack  at  once.  Hoping  to 
hear  from  you  by  return  mall,  and  to  receive 
your  order  for  Jack,  we  remain, 

"Yours  very  truly,  Joe  B.  Wright" 
"Junction  City,  Ky.,  Feb.  22,  1907. 
"Mr.  A.  R.  Schultz,  Hampstead,  Md. — ^Dear 
Sir:  We  have  your  favor  of  the  18th,  and 
also  of  the  19th.  We  note  that  you  have  de- 
cided that  you  want  the  big  black  Jack  that 
we  priced  at  $400.  Now,  Mr.  Schultz,  you  re- 
member that  we  said  to  you  In  our  former 
letter  that  $400  was  as  cheap  as  we  could 


sell  this  Jack,  and  that  we  would  not  take 
anything  off  the  price,  and  we  would  much 
prefer  to  sell  you  the  Jack  we  priced  you  at 
$2u0  than  to  take  any  off  the  price  of  the 
$400  Jack;  but  as  you  seem  anxious  to  do 
some  business,  and  of  course  we  think  you 
would  be  willing  to  help  us  to  'sell  other 
Jacks  In  your  section,  we  have  decided  tO' 
let  yon  have  him  at  $37o.  We  are  looklng^ 
for  a  number  of  buyers  about  the  1st  of 
March,  and  we  would  like  to  ship  out  thl» 
Jack  as  soon  as  possible,  as  we  do  not  like- 
to  have  Jacks  that  are  sold  In  our  bam,  as 
the  buyer  Is  almost  sure  to  want  the  Jacks 
that  have  been  bought  by  some  one  else,  and 
especially  If  they  are  good  ones.  So  please 
let  us  have  your  draft  by  return  mall  for  the 
$375  and  give  us  shipping  instructions,  and 
we  will  let  the  Jack  go  forward  at  once. 
Hoping  to  have  your  order  by  return  maiU 
we  remain, 

"Yours  very  truly,  Joe  E.  Wright 

"P.  S. — You  need  not  be  uneasy  about  our 
shipping  the  Jack  when  the  weather  is  bad, 
for  this  we  never  do,  but  would  like  to  have 
full  instructions  so  that  he  can  go  forward, 
that  we  con  start  him  the  first  pretty  warm 
day.  We  personally  superintend  the  loading 
and  shipping  of  the  Jacks  we  sell,  and  we 
will  see  that  he  Is  put  on  the  car  In  good  con- 
dition." 

"Hampstead,  Md.,  Feb.  25,  1907. 

"Mr.  Joe  B.  Wright  Junction  City,  Ky. — 
Dear  Sir:  Will  send  certified  check  tomor^ 
row  get  ready  to  ship  Jack  weather  Is  fairly 
good  here  now.  I  thank  you  kindly  for  let- 
ting me  have  the  Jack  for  $375.  Mr.  C.  J. 
Trimmer  of  Hacketstown,  New  Jersey,  rec- 
ommends you  very  highly  wrote  me  that  he 
got  a  better  Jack  than  expected.  My  ship- 
ping point  is  Hampstead,  Md.,  Adams  Ex- 
press when  you  ship  Jack  put  a  valuation  on 
him  of  $700.  so  that  if  any  accident  occurs 
Railroad  Co.  Is  responsible.  My  people  here 
has  never  saw  such  a  Jack  as  you  described 
there  Is  quite  a  lot  of  breeding  starting 
around  here  the  last  year  or  so  and  no  Jack 
In  25  miles  of  this  place.  It  Is  more  than 
likely  you  will  sell  another  one  In  this  sec- 
tion soon.  Will  start  check  tomorrow. 
"Yours  truly,  A.  E.  Schultz." 

"Junction  City,  Ky.,  Feb.  28,  1907. 

"Mr.  A.  R.  Schultz,  Hampstead,  Md. — ^Dear 
Sir:  We  have  your  favor  of  the  25th,  and 
thank  you  very  much  for  the  order.  We 
have  marked  the  Jack  sold,  and  have  asked 
our  express  agent  to  secure  for  us  the  very 
best  rate  possible  from  Junction  City  to 
Hampstead,  Md.  The  shipping  will  not  be 
delayed  any .  longer  than  we  can  possibly 
help,  as  we  explained  to  you  we  like  for 
the  Jacks  to  go  out  as  fast  as  they  are  sold, 
but  will  be  careful  to  start  him  in  good  con- 
dition, weather  and  other  conditions  being 
favorable  for  the  shipment  Think  we  can 
ship  him  by  March  4th  If  there  Is  no  hin- 
drance more  thou  we  know  of  now.     Will 
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notify  yon,  howerer,  the  day  before  we  ship, 
•o  yon  will  get  our  letter  In  time  to  be  on 
the  loolioat  for  him.  Will  also  send  guar- 
antee on  the  Jack  as  soon  as  shii^ed.  Again 
thanking  yon  for  the  order,  and  hoping  that 
yon  will  be  highly  pleased  with  the  jack  and 
that  yon  will  be  pleMid  as  well  as  our 
friend  Mr.  Trimmer  aat  recommend  us  to 
other  customers  we  may  have  in  your  sec- 
tion, as  our  experlence-rbas  taught  us  that 
well-pleased  customers  .sve  the  beet  adver- 
tisement we  can  have,   .-: 

"Yours  very  truly,    •■  Joe  E.  Wright." 

The  sole  question  raised  on  this  appeal  Is 
whether  or  not  the  finding  and  Judgment 
of  the  chancellor  is  so  flagrantly  against  the 
evidence  as  to  warrant  its  being  set  aside 
and  reversed.  The  letter  of  the  appellant, 
containing  the  statelnents  relative  to  the 
color,  age,  size,  and  qualltiea  of  the  Jack,  ui>- 
on  which  appellee  acted  and  was  induced  to 
purchase  same,  represented  that  he  was  black 
in  color,  four  years  old,  showed  certain  meas- 
nrements,  and  was  known  by  the  appellant 
to  be  a  sure  foal  getter.  The  testimony  of 
appellant  measured  up  fully  to  his  represen- 
tations In  every  particular  as  to  the  Jack 
shipped,  except  that  he  admitted  that  he 
bad  only  owned  this  Jack  a  short  time  and 
had  made  no  season  with  him,  and  It  Is  not 
alb^^ther  clear  that  he  had  any  personal 
knowledge  of  this  Jack's  breeding  qualities. 
The  other  witnesses  Introduced  by  him  sup- 
ported his  testimony  in  the  main.  While,  on 
the  other  band,  appellee  testified  that  the 
Jack  received  by  him  was  brown  In  color, 
from  six  to  eight  years  old,  and  smaller  in 
the  various  measurements  than  represented. 
The  trial  Judge  found  that  the  Jack  shipped 
did  not  measure  up  to  the  representations 
made  in  the  following  particulars:  First, 
that  he  was  brown,  instead  of  black ;  second, 
that  appellant  did  not  Imow  blm  to  be  a 
snre  foal  getter;  and,  third,  that  the  meas- 
nrementa  of  the  knee  and  arm  were  12  inch- 
es full  and  17.  inches,  respectively,  whereas 
these  measurements  In  the  letter  were  rep- 
resented to  be  14  and  21  Inches,  respectively. 

It  is  urged  that  the  finding  of  the  trial 
Judge  that  the  Jack  shipped  was  a  brown 
Jack  Is  not  against  appellant,  for  the  rea- 
son that  appellee  failed  to  allege  in  his  plead- 
ing that  the  Jack  shipped,  was  not  a  black 
Jack;  but,  Inasmuch  as  it  is  alleged  that 
the  Jack  received  was  not  the  Jack  bought, 
we  think  this  point  is  not  well  taken,  and 
this  is  especially  true  when  the  case  was 
tried  out  upon  the  issues  raised  as  though 
every  material  representation  made  in  the 
letter  was  placed  in  issife.  So,  likewise,  it 
is  urged  that  the  finding  of  the  court  that 
the  appellant  did  not  personally  know  the 
Jack  to  be  assure  foal  getter  is  a  finding  up- 
on an  immaterial  point,  tor  at  last  the 
qaestlon  would  turn  upon  the  fact  as  to 
whether  or  not  be  was  a  sure  foal  getter. 


rather  than  upon  the  appellant's  knowledge 
of  this  quality  in  the  Jack.  It  was  compe- 
tent for  the  plaintiff  to  show  that  the  de- 
fendant did  not,  as  a  matter  of  fact,  know 
that  the  statement  he  made  of  the  Jack  in 
this  particular  was  true.  Such  testimony 
was  at  least  competent  as  affecting  the  cred- 
ibility of  the  witness,  and  this  fact  seemed 
to  have  been  given  considerable  weight  by 
the  trial  Judge.  But,  be  that  as  it  may,  it 
was  competent  evidence  for  what  it  was 
wortii,  and  the  finding  upon  this  point  is 
against  appellant 

As  to  the  other  two  points  upon  which  the 
court  finds  against  him,  it  was  urged  that 
the  measurements  were  taken  of  a  Jack  ei- 
ther In  a  dying  condition  or  after  he  was 
dead.  This  Is  an  argument  that  might  prop- 
erly be  addressed  to  the  court,  and  under  all 
the  circumstances  it  would  have  been  the 
province  of  the  court  to  determine  whether 
or  not  a  Jack's  knee  would  shrink  as  much 
as  from  one  to  two  Inches  when  be  had 
been  sick  or  injured  for  two  or  three  days, 
or  even  after  he  was  dead.  So,  likewise, 
whether  or  not  the  foreleg,  where  it  Joins 
the  body,  would  under  like  conditions  shrink 
as  much  as  four  inches.  The  court  found 
against  appellant  upon  these  points,  and  it 
not  being  denied,  for  the  reason,  we  pre- 
sume, that  it  could  not  be,  that  these  meas- 
urements are  material  and  important  in  the 
make-up  of  a  Jack — bone,  size,  and  substance 
being  looked  upon  as  points  of  excellence — 
unless  the  court  should  have  found  that  this 
difference  In  these  particular  measurements 
was  due  to  the  enfeebled  condition  or  death 
of  the  Jack,  which  he  did  not,  then  there  is 
no  escaping  the  conclusion  that  appellee  did 
not  get  the  Jack  described  In  the  letter  re- 
ceived by  him  from  appellant  Numerically, 
the  weight  of  the  testltaiony  upon  this  point 
is  in  favor  of  appellee.  He  was  a  stranger, 
residing  in  another  state,  relying  wholly 
upon  the  representations  of  appellant,  and 
under  these  circumstances  it  behooved  ap- 
pellant to  deal  with  him  with  the  utmost 
fairness.  The  allegation  in  his  letter,  that 
he  knew  the  Jack  to  be  a  sure  foal  getter, 
shows,  when  viewed  in  its  most  favorable 
light,  that  he  was  not  ovemice  in  drawing 
distinctions  between  personal  knowledge  and 
hearsay,  and  this  fact  evidently  had  some 
bearing  upon  the  court  In  leading  him  to  the 
belief  that  he  was  likewise  careless  in  hand- 
ling the  tape  when  making  the  measure- 
ments of  the  knee  and  arm. 

On  the  whole  case,  we  are  not  prepared  to 
say  that,  if  we  were  passing  upon  the  ver- 
dict of  a  properly  instructed  Jury,  we  would 
feel  authorized  to  grant  a  reversal,  and,  as 
has  been  frequently  held,  the  finding  of  the 
trial  court  in  a  case  of  this  character  must 
be  treated  as  the  verdict  of  a  properly  in- 
structed Jury. 

The  Judgment  is  afllrmed. 
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liOUISYIIiLD  ft  N.  R.  CO.  et  «1.  r.  HAHirS 
ADM'R.t 

(Court  of  Appeals  of  Kentucky.    Nov.  9,  1909.) 

1.  MaBTEB  and   SEBVANT   (I   276*)— INJUBY  TO 

Sebvakt—Nkouqknce— Evidence. 

In  an  action  for  the  death  of  a  locomotive 
fireman,  evidence  held  to  support  a  finding  that 
decedent  was  struck  by  a  semaphore  pole  main- 
tained at  a  point  so  close  to  the  track  as  to  be  a 
source  of  great  danger  to  trainmen,  authoricing 
a  recovery. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  969 ;  Dec.  Dig.  i  2r6.*] 

2.  Masteb  and  Sebvant  (§§  113,  210*)— IK- 
JUBT  TO  Sebvant— Assumption  of  Risk. 

Where  a  railroad  maintains  obstructions 
near  its  tracks,  it  is  liable  for  injuries  occasion- 
ed by  its  neglect  of  duty,  and  a  trainman  know- 
ing of  them  does  not  assume  the  risk. 

[SSd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {i  224,  556;  Dec.  Dig.  {{ 
118,  210.»] 

3.  Masteb  and  Servant  ({  280*)— Injvbt  to 
Sbbvant— Contbibctobt  Negligence. 

Whether  a  locomotive  fireman  charged  with 
the  duty  of  keeping  a  lookout  in  front  of  the  lo- 
comotive and  to  the  rear  of  the  train,  who  was 
struck  by  a  semaphore  pole  near  the  track  and 
killed,  was  guilty  of  contributory  negligence, 
held,  under  the  evidence,  for  the  jury. 

[EJd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  1089-1132 ;  Dec.  Dig.  { 
289.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Action  by  Charles  A.  Hahn's  administra- 
tor against  the  Louisville  &  Nashville  Rail- 
road Company  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

John  S.  Kelley,  Trabue,  Doolan  &  Cox,  and 
Benjamin  D.  Warfleld,  for  appellants.  Nat 
W.  Halstead,  Charles  F.  Ogden,  D.  A:  Mc- 
Candless,  and  F.  B.  Daugherty,  for  appellee. 

CliAY,  C.  This  action  was  instituted  In 
the  Nelson  circuit  court  by  W.  G.  Habn,  as 
administrator  of  Charles  A.  Hahn,  deceased, 
against  the  Louisville  &  Nashville  Railroad 
Company,  the  Illinois  Central  Railroad  Com- 
pany, and  the  Kentucky  &  Indiana  Bridge  &. 
Railroad  Company  to  recover  damages  for 
the  destruction  of  the  life  of  Charles  A. 
Hahn.  The  trial  court  gave  a  peremptory 
instruction  in  favor  of  the  Kentucky  &  In- 
diana Bridge  &  Railroad  Company.  The  jury 
returned  a  verdict  against  the  Louisville  & 
Nashville  Railroad  Company  and  the  Illinois 
Central  Railroad  Company  for  the  sum  of 
$5,000.  From  the  judgment  based  thereon, 
this  appeal  Is  prosecuted. 

While  several  alleged  errors  are  assigned 
as  grounds  for  reversal,  counsel  for  appel- 
lants state  In  their  brief  that  they  do  not 
care  to  have  the  judgment  reversed  unless 
this  court  shall  hold  that  plaiutitf  made  no 
case  to  submit  to  the  jury,  and  that  the  trial 
court  erred  in  refusing  to  award  appellants 
a  peremptory  instruction.     We  shall  there- 


fore discuss  the  case  from  the  standpoint  of 
the    question     thus    presented.       Decedent, 
Charles  A.  Hahn,  at  the  time  of  bis  deatb 
was  in  the  employ  of  the  Louisville  &  Nasb- 
ville  Railroad  Company  and  engaged  In   tbe 
capacity  of  a  locomotive  fireman.    The  acci- 
dent occurred  on  the  south  track  of  the  Sbort 
Route   Railway   in   the   city   of   Lonlarille. 
The  railway  referred  to  extends  from  near 
Floyd  street  to  Thlrte«»th  street.  In  the  city 
of  Louisville.    It  consists  of  a  doable  traA, 
and   passes  over   a   trestle  commencing-    at 
Floyd  and  First  streets.    The  grade  between 
Floyd  and  First  streets  is  very  steep.     Lo- 
cated about  120  feet  west  of  Floyd  street 
is  a  semaphore  pole  which  was  used  for  sig- 
nal purposes  for  the  benefit  of  all  the  trains 
of  the  different  companies  using  the  Short 
Route  Railway  track.    The  Short  Route  Rail- 
way   was   maintained,   controlled,   managed, 
and  operated  by  the  Illinois  Central  Railroad 
Company  as  a  part  of  its  system,  under  and 
by  virtue  of  a  lease  for  a  period  of  99  years. 
The  Louisville  &  Nashville  Railroad  Com- 
pany had  for  a  long  time  prior  to  the  death 
of  the  decedent  been  using  the  Short  Route 
Railway  track  daily  for  the  purpose  of  pass- 
ing its  trains  over  it,  and  was  so  using  the 
track  on  the  occasion  of  the  accident     On 
the  day  the  decedent  was  killed  the  Louisville 
&  Nashville  Railroad  Company  was  taking 
a  train  consisting  of  32  cars  to  the  Big  Four 
Railroad.    This  train  was  in  diarge  of  two 
engines.     The  Louisville  &  Nashville  engine 
was  in  front,  while  the  Big  Four  engine  was 
in  the  rear.    At  the  time  of  the  accident  the 
train  was  passing  ovot  the  south  track  of  the 
Short    Route    Railway.      The    Louisville    & 
Nashville  engine  was  backing.    The  decedent 
was  thus  placed  on  the  side  next  to  the 
semaphore.    The  negligence  charged  is  that 
the  defendants   suffered  and  permitted  the 
semaphore  pole  to  be  and  remain  so  close  and 
in  such  dangerous  proximity  to  the  track 
of  the  said  Short  Route  Railway,  over  which 
the  engine  on  which  the  decedent  was  fire- 
man was  passing,  as  to  render  same  unsafe 
and  dangerous  to  the  decedent  in  the  dis- 
charge of  his  duties  as   such  fireman,  and 
dangerous  and  unsafe  to  the  employee  of  the 
company  in  operating  trains  along  and  over 
said  track.     When  decedent  was  last  seen, 
he  was  in  the  engine  at  Jaciuon  street.    He 
then  had  a  conversation-  with  the  engineer, 
O'Hern,  who  told  him  to  have  his  fire  hot 
as  it  was  a  heavy  pull  up  that  hill.    Some 
time  after  passing  the  semaphore  pole,  dece-  - 
dent  was  missing.    His  body  was  afterwards 
found  some  SO  or  40  feet  west  of  the  pole. 
An  examination   of  the  pole   showed  that 
there  was  a  fresh  mark  on  it  at  about  the 
height  of  a  man's  head  seated  in  the  engine 
cab  or  standing  in  the  gangway.'   Decedent's 
cap  was  found  at  the  foot  of  the  pole.   A  por- 
tion of  his  brains  was  also  found  about  fire 
feet  from  the  pole.    There  was  no  blood  or 


•For  otbsr  cues  am  ume  topic  and  sectloa  NUMBBR  In  Dec.  A  Am.  Diss.  1907  to  date,  ft  Reporter  lodexM 

t  Rehearing  denied  December  17,  1909. 
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clothing  foimd  upon  tbe  wheels  of  the  engine. 
Blood  was  found  upon  the  wheels  of  the 
other  can  beginning  with  the  car  next  to  the 
engine.  The  top  of  decedent's  head  was 
knocked  off.  One  of  bis  bands  was  found 
aboat  12  feet  west  of  the  semaphore  pole. 
His  body  was  cut  in  two.  Blood  and  flesh 
were  found  strung  along  the  track  from 
about  32  feet  west  of  the  semaphore  pole, 
where  the  body  was  found,  a  distance  of 
30  or  40  feet 

The  accident  occurred  on  July  4^  1907.  It 
took  place  about  4a5  a.  m.  While  the  evl- 
dence  for  appellants  Is  to  the  effect  that  It 
was  then  broad  dayllgLt,  the  evidence  for 
appellee  Is  that  it  was  barely  day,  and  the 
morning  being  a  hazy  one,  it  was  necessary 
in  signaling  to  use  lighted  lanterns.  Ac- 
cording to  appellee's  testimony,  the  sema- 
phore pole  was  located  at  a  point  from  14  to 
18  Inches  distant  from  a  passing  engine  or 
car.  The  ix>sltion  of  the  pole  was  such  as 
to  be  a  source  of  danger  to  the  men  operating 
the  trains.  According  to  the  evidence  for  ap- 
pellants, the  pole  was  some  distance  further 
from  a  passing  engine  or  car,  and  It  was  nec- 
essary that  It  should  be  placed  at  that  point 
It  was  a  permanent  stmcture,  and  had  been 
there  during  all  the  time  that  decedent  was 
In  the  employ  of  the  LoulsvUle  &  NashTllle 
Railroad  Company,  a  period  of  eight  or  nine 
months.  While  appellants'  witnesses  testi- 
fy that  it  was  necessary  that  the  semaphore 
pole  be  located  at  the  pohit  where  it  was 
located,  the  witnesses  for  appellee  say  that 
it  should  bare  been  placed  upon  the  side  of 
the  tracks  at  a  point  where  its  presence 
would  not  be  dangerous  to  trainmen,  and 
in  this  position  it  would  have  been  Just  as 
serviceable  for  the  purposes  required.  It 
was  shown  by  various  witnesses  tliat  It  was 
decedent's  duty,  while  not  engaged  In  the 
actual  act  of  firing,  to  assist  the  engineer  to 
Keep  a  lookout  To  this  end  it  was  neces- 
sary for  him,  not  only  to  look  In  the  direction 
in  which  the  train  was  moving  so  as  to 
avoid  coming  in  contact  with  people  or  ob- 
jects on  the  track,  but  also  to  look  to  the 
rear  of  the  train  in  order  to  take  signals 
from  brakemen.  On  the  other  band,  there 
was  testimony  to  the  effect  that  at  the  par- 
tlcnlar  time  the  decedent  was  killed  the  en- 
gineer could  see  the  head  brakeman  and  take 
all  the  necessary  signals  from  blm. 

It  Is  first  insisted  by  appellants  that,  un- 
der the  facts  of  this  case,  the  jury  could 
do  nothing  more  than  guess;  that  there  was 
00  evidence  tending  to  show  that  decedent 
was  actually  struck  by  the  semaphore  pole; 
that  he  might  have  fallen  out  of  the  engine 
and  the  same  result  followed.  While  It  Is 
tme  that  no  one  saw  the  accident  and  that 
whatever  conclusion  is  reached  in  regard  to 
the  cause  of  the  accident  is  dediicible  only 
bom  the  circumstances,  in  our  opinion  all 
the  facts  point  unerringly  to  the  conclusion 
that  decedent  was  struck  by  the  semaphore 
pole.    It  Is  altogether  Improbable  that  a  fall 


from  an  engtoe  would  have  knocked  off  a 
portion  of  decedent's  skull.  The  presence 
of  bis  cap  at  the  semaphore  pole,  the  fact 
that  the  pole  was  marked  at  a  place  where 
Us  bead  would  likely  come  in  contact  with 
It  the  Character  of  the  blow  on  the  head, 
and  the  further  fact  that  a  portion  of  his 
brains  were  found  at  that  particular  point 
when  considered  In  connection  with  the  .im- 
probability of  his  death  having  occurred  In 
any  othor  way,  removed  the  case  from  the 
field  of  speculation,  and  were  sufficient  to 
authorize  the  finding  of  the  jury  that  the  de- 
cedent's head  was  actually  struck  by  the  pole. 

But  it  is  insisted  that  decedent  in  project- 
ing his  head  from  the  engine  was  acting 
solely  for  himself,  and  not  in  the  perform- 
ance of  any  duty  in  the  capacity  of  fireman. 
The  proof,  however,  shows  that  it  was  the 
decedent's  duty,  not  only  to  look  in  front  of 
the  engine,  but  to  the  rear  of  the  train.  If 
It  was  a  hazy  morning,  as  some  of  the  wit- 
nesses testify,  it  \fi  certainly  true  that  dece- 
dent could  get  a  better  view,  not  only  of  the 
track,  but  of  the  train,  by  projecting  bis 
head  out  of  the  engine.  Where  It  is  the  duty 
of  the  fireman  to  keep  a  lookout,  we  will  not 
say  that  It  is  negligence  upon  his  part  to  at- 
tempt to  perform  this  duty  In  a  manner 
that  will  render  it  most  effective.  Nor  can 
we  say  he  Was  acting  merely  for  his  own 
convenience  when  his  purpose  was  to  serve 
his  master  In  a  most  commendable  way. 

Lastly,  It  Is  insisted  that  the  semaphore 
pole  was  a  permanent  structure  and  neces- 
sary for  the  operation  of  trains;  that  the 
det^ent  had  passed  It  daily  for  several 
months,  and  he  must  assume  the  risk  of 
being  Injured  thereby.  In  support  of  this 
conclusion,  we  are  cited  to  4  Thompson's 
Commentaries  cm  the  Law  of  Negligence,  ( 
4755.  It  is  undoubtedly  true  that  this  doc- 
trine has  been  recognized  In  certain  Juris- 
dictions, but  it  Is  not  the  law  of  this  state. 
Thus  In  the  case  of  Cincinnati,  etc.,  B.  Co. 
V.  Sampson's  Adm'r,  97  Ky.  65,  30  8.  W.  li, 
this  court  used  the  following  language:  "It 
is  contended  that  this  bridge  has  been  con- 
structed for  many  years,  and,  no  employd 
having  been  injured  or  killed  by  reason  of 
Its  construction,  It  must  be  assumed  that  It 
is  such  a  structure  as  is  reasonably  safe  for 
Its  employes.  We  cannot  adopt  this  view  of 
counsel,  but  on  the  contrary,  it  is  plain 
from  the  record  before  us  that  this  overhead 
structure  was  in  no  such  condition  as  en- 
abled this  employ^  to  discharge  the  duty  he 
owed  the  company,  and  at  the  same  time, 
however  careful,  protect  himself  from  the 
danger  Impending  by  reason  of  the  unsafe 
'condition  of  the  bridge.  The  employe  as- 
sumes the  ordinary  risks  pertaining  to  an 
employment  that  is  often  and  necessarily 
attended  with  much  danger,  but  this  does  not 
exempt  the  railroad  company  from  liability 
when  reasonable  precaution  on  Its  part 
would  save  Its  employes  from  harm,  and  in  a 
case  like  this  where  the  exercise"  of  the 
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slightest  care  would  bare  prevented  the 
accident  Therfe  can  be  and  has  been  no 
reason  assigned  In  this  case  why  a  corpora- 
tion with  the  means  to  construct  a  railway 
would  in  the  construction  of  all  or  large 
bridges  leave  them  in  such  a  -  condition  as 
Involves  its  employes,  brakemen,  In  immi- 
nent peril  when  passing  through  them,  when 
with  a  small  expenditure  such  structures  in 
this  regard  could  be  made  perfectly  safe. 
We  are  aware  of  many  reported  cases,  some 
of  which  have  been  referred  to  by  counsel, 
where  the  absence  of  ordinary  care  and  the 
means  of  knowing  the  condition  of  the  bridge 
by  the  employ^  have  been  held  as  relieving 
the  railway  company  from  responsibility  In 
such  cases.  This  court,  however,  has  not 
followed  or  approved  those  decisions  In  ref- 
erence to  such  structures,  but,  on  the  con- 
trary, In  the  case  of  Derby's  Adm'r  v.  Ken- 
tucky Central  Railroad  Company,  9  Ky.  Law 
Rep.  153,  4  S.  -W.  303,  plainly  intimated  that 
if  the  Intestate  in  that  cas^  had  been  requir- 
ed to  be  on  top  of  the  car  as  It  passed 
through  the  structure  in  discharge  of  bis 
duty,  and  was  killed  by  reason  of  Its  being 
too  low  for  the  cars  to  pass  under,  the  brake- 
man  standing  erect  upon  them,  a  recovery 
would  have  followed."  In  the  case  of  Fin- 
ley  V.  Louisville  Ry.  Co.,  31  Ky.  Law  Rep. 
740,  103  S.  W.  343,  this  court  said:  "We  are 
unable  to  perceive  any  diCTerence  In  the 
principles  governing  the' liability  of  the  mas- 
ter for  injuries  to  a  servant  caused  by  an 
obstruction  overhead  and  one  caused  by  an 
obstruction  at  the  side  or  any  other  place." 
In  the  same  connection  the  court  uses  the 
following  language:  "Firom  these  authorities 
it  Is  perfectly  manifest  that  the  rule  In  the 
state  of  Kentucky  Is  that  the  master  Is  re- 
quired to  furnish  the  servant  a  reasonably 
safe  place  to  work;  and,  unless  It  is  in  the 
line  of  the  servant's  duty,  be  Is  not  required 
to  make  an  inspection  of  the  place  of  work 
to  discover  the  defects  and  the  danger  Inci- 
dent thereto:  and  he  is  not  precluded  from 
recovering  of  the  master  when  he  is  injured 
by  defects  or  dangerous  obstructions,  unless 
he  knows  of  them  or  they  are  patent  to  per- 
sons of  his  experience  and  understanding." 
In  26  Cyc.  1130,  the  rule  is  thus  stated:  "A 
railway  company  Is  bound  to  exercise  reason- 
able care  and  diligence  to  prevent  obstruc- 
tions or  erections  on  or  over  or  near  its 
tracks  which  are  a  source  of  danger  to  its 
servants,  and  will  be  held  liable  for  injuries 
occasioned  by  its  neglect  of  duty."  Many 
cages  are  there  cited  to  support  tbe  doctrine 
of  tbe  text. 

Under  the  facts  of  this  case,  there  can  be 
no  doubt  that  the  presence  of  the  semaphore 
pole  at  the  point  where  it  was  located  was  a 
source  of  great  danger  to  men  operating  the 
trains  along  the  Short  Route  Railway.  We 
cannot  say  as  a  matter  of  law  that  decedent 
was  guilty  of  contributory  negligence  In  pro- 


jecting bis  head  for  the  purpose  of  keeping 
a  lookout  at  a  time  when  It  would  come  in 
contact  with  the  semaphore  pole.  That  wa« 
a  question  for  the  Jury. 

We  therefore  conclude  that  the  court  did 
not  err  in  refusing  appellants  a  peremptory 
instruction. 

Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  COOKE  et  al.t 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1909.) 

1.  WiULS  (g  641*)— Creation  op  Life  Estate 
—Conditions— Cbeation  of  Debts. 

A  will  devising  a  life  estate  to  testator's 
son  on  condition  that,  if  a  judgment  was  en- 
tered against  him  subjecting  his  interest  in  the 
property  or  its  use  or  income  for  his  debts,  the 
estate  would  cease  at  the  date  of  the  judgment, 
though  appealed  from,  is  valid. 

[EM.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  641.*] 

2.  Wills  (§  641*)— Constbuotion— JunoitENT 
FOB  Taxes. 

Under  such  will  that  a  Judgment  was  en- 
tered against  the  life  estate  for  taxes  and  the 
estate  ordered  sold  was  not  such  a  debt  as  de- 
termined the  estate  as  it  was  testator's  intention 
that  only  debts  created  by  the  act  of  the  son 
himself  could  have  that  effect. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  !  641.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported," 

Action  by  tbe  City  of  Louisville  against 
H.  B.  Cooke  and  another  to  recover  dty  tax- 
es. From  a  Judgment  for  defendants,  plain' 
tiff  appeals.     Reversed  and  remanded. 

C.  B.  Blakey  and  J.  M.  Chilton,  for  appel- 
lant   C.  B.  Seymour,  tor  appellees. 

HOBSON,  J.  The  will  of  George  Q.  Cooke, 
made  in  the  year  1893,  contained  among 
other  things  tbe  following  provision:  "All 
the  balance  of  my  estate  of  every  character 
and  description,  real,  personal  and  mixed, 
and  including  the  estates  in  remainder  here- 
tofore mentioned  In  this  will,  I  hereby  de- 
vise in  equal  parts  to  my  two  sons,  H.  Brent 
Cooke  and  J.  Esten  Cooke  upon  tbe  follow- 
ing trusts  and  with  the  following  limita- 
tions, to  wit:  the  part  devised  to  each  of 
them  shall  be  held  by  him  for  hla  own  ben- 
efit for  tbe  period  about  to  be  mentioned, 
but  without  any  power  in  him  to  sell  or 
encumber  the  same,  or  to  anticipate  its  in- 
come or  in  any  way  subject  same  to  his 
debts,  for  and  during  his  natural  life  or 
until  a  court  of  competent  Jurisdiction  shall 
by  a  Judgment  hold  that  his  interest  in  said 
property,  or  its  use  or  income  Is  liable  to 
be  subjected  to  bis  debts  or  liable  to  be  sold 
or  encumbered  by  him,  or  to  have  its  rents 
and  profits  anticipated  by  him,  with  remain- 
der after  such  death  or  Judgment  to  my 
grandchildren  now  bom  or  to  be  hereafter 
bom,  per  capita  and  not  per  stirpes,  but  in 
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nse  of  the  death  of  any  such  grandchild, 
leaving  descendants,  before  the  termination 
of  the  particular  estate,  the  interest  be  or 
she  would  have  taken  shall  go  to  his  or  her 
descendants.  And  though  such  judgment 
should  be  appealed  from,  still  it  is  my  will 
that  said  beneficial  Interest  of  that  son 
against  whom  such  judgment  shall  be  en- 
tered shall  cease  and  determine  at  the  date 
of  the  Judgment  appealed  from."  The  city 
of  Louisville  Instituted  this  action  against 
H.  Brent  Cooke  and  J.  Esten  Ck>oke  to  re- 
cover the  city  taxes  for  the  years  1906  and 
1907  on  property  which  they  had  received 
noder  this  clause.  They  filed  an  answer,  In 
which  they  claimed  to  have  a  defeasible  life 
estate  In  the  property.  Thereupon  the  city 
filed  an  amended  petition  setting  up  the  con- 
ditions under  which  they  held  the  life  estate 
\a  the  land,  and  asked  for  a  sale  of  their 
life  estate  to  satisfy  the  payment  of  the 
taxes.  They  demurred  to  the  amended  pe- 
tition. Their  demurrer  was  overruled,  and 
a  judgment  was  rendered  against  them  for 
the  taxes,  adjudging  that  their  life  estate 
was  subject  to  the  payment  of  the  debt ;  that 
under  the  will  their  life  estate  thereupon 
ceased,  and  the  title  to  the  property  vested 
in  their  children.  Leave  was  given  to  the 
dty  of  Louisville  to  proceed  against  the 
grandchildren  of  George  B.  Cooke  for  the 
taxes  and  a  sale  of  the  property.  The  city 
of  Louisville  appeals. 

It  was  held  In  Bull  v.  Ky.  Nat.  Bank,  90 
Ky.  452.  14  S.  W.  426,  12  Ky.  Law  Rep. 
536.  12  L.  R.  A.  37,  that  a  provision  In  a 
will  such  as  that  before  as  Is  valid.  By 
section  2908,  Ky.  St.,i  all  taxes  remaining  un- 
collected on  the  1st  day  of  May  shall  be 
deemed  a  debt  from  the  taxpayer  to  the 
city,  arising  as  by  contract  and  may  be  en- 
forced as  other  contract  debts,  where  the 
taxpayer  is  under  no  disability;  but  this 
statute  was  passed  long  after  the  will  in 
question  was  made.  The  thing  that  the  tes- 
tatw  had  In  mind  was  to  provide  against 
his  two  sons  selling  or  incumbering  the 
property  In  any  way  or  making  It  subject  to 
debts  of  their  own  creation.  He  had  In 
mind  debts  voluntarily  created  by  them,  not 
charges  created  by  law  without  their  voli- 
tion. He  bad  in  this  provision  of  his  will 
DO  r^erence  to  the  taxes  required  for  the 
support  of  the  state  or  municipal  govern- 
ment. Their  life  estate  may  be  sold  to  pay 
the  taxes  without  its  being  terminated  as 
provided  in  the  will.  The  testator  had  no 
intoition  to  so  fix  the  estate  as  to  shield  it 
from  taxation  or  to  provide  that.  If  his 
sons  did  not  l>ay  the  taxes  on  the  estate, 
it  Should  go  to  his  grandchildren. 

Under  the  pleadings  the  court  should  have 
entered  a  Judgment  subjecting  the  life  estate 
tt  the  defendants  In  the  property  to  the  tax 
claims.  If  this  fails  to  pay  the  taxes,  the 
city  may  be  allowed  to  amend  Its  petition 


and  bring  the  grandchildren  before  the  court 
and  subject  the  remainder. 

Judgment   reversed   and  cause  remanded 
for  further  proceedings  consistent  herewith. 


SMITH  V.  RUEHL. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1909.) 

1.  Insane  Pebsons  (8  71*)— Insane  Husband 
—Lands— Sale  bt  Wife- Proceedings. 

Ky.  St.  §  2131  (Russell's  St.  {  4634),  pro- 
vides tbat  when  a  husband  has  become  perma- 
nently deranged  the  wife  may  be  empowered  by 
decree  to  convey  by  her  own  deed  any  of  her 
real  estate  freed  as  to  it  and  its  proceeds  from 
any  claim  of  her  husband,  provided  that  the  hus- 
band shall  have  been  adjudged  a  lunatic  by  a 
court  of  competent  jurisdiction.  -  Held,  that 
where  a  wife,  whose  husband  had  been  duly  de- 
clared insane,  filed  an  ez  parte  petition  in  the 
circuit  court  stating  the  facts  and  with  it  an 
authenticated  copy  of  the  record  showing  the 
lunacy  adjudication  and  prayed  for  a  decree  au- 
thorising the  sale  of  her  land  free  from  any 
claim  of  her  husband,  and  a  guardian  ad  litem 
was  appointed,  a  decree  granting  the  relief  pray- 
ed without  any  evidence  other  than  the  record 
of  the  inquest,  and  without  having  before  the 
court  any  person  representing  the  husband,  was 
not  objectionable  for  failure  to  make  the  bus-  - 
band's  committee  or  guardian,  if  any,  a  party 
defendant. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  8  118;  Dec.  Dig.  8  71.»] 

2.  Insane  Persons  (8  26*)^Adjddication  op 
I NSAN  rry— Conclusiveness. 

A  judgment  of  the  circuit  court  adjudging 
a  husband  a  lunatic  was  conclusive  in  a  sub- 
sequent proceeding  by  the  wife  to  obtain  a  de- 
cree authorizing  a  sale  of  her  land  free  from  any 
interest  of  the  husband  as  provided  by  Ky.  St. 
8  2131  (Russell's  St.  8  463^. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  88  35,  36;   Dec.  Dig.  8  20.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

Suit  by  Rose  Smith  against  Margaret 
Ruehl.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed,  with  directions. 

Frank  V.  Benton  and  Henry  A.  Faber,  for 
appellant.    William  U.  Warren,  for  appellee. 

CARROLL,  J.  In  a  suit  by  the  appellant 
to  enforce  spedflcally  a  contract  for  the 
sale  of  real  estate  purchased  from  her  by 
the  appellee,  the  appellee  defended  upon  the 
ground  that  the  appellant  could  not  make  a 
good  title.  The  lower  court  sustained  her 
defense,  and  the  appellant  has  brought  the 
case  here. 

The  appellant's  immediate  vendor  obtained 
the  land  from  a  Mrs.  Puff,  and  the  only 
question  In  the  case  is  whether  or  not  Mrs. 
Pull  conveyed  a  good  title.  In  1906  Henry 
Puff,  the  husband  of  Mrs.  Puff,  was  adjudged 
by  the  circuit  court  of  Campbell  county,  in  a 
proceeding  instituted  for  that  purpose,  to  be 
a  person  of  unsound  mind  and  a  lunatic,  and 
he  was  ordered  to  be  and  was  confined  li. 
one  of  the  state  Institutions  for  the  Insane. 


iror  other  cases  soe 
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Afterwards  bis  wife  filed  her  ex  parte  peti- 
tion in  the  Campbell  circuit  court,  in  which 
she  set  out  that  she  was  the  owner  of  certain 
described  land,  and  that  her  husband  who 
had  bem  adjudged  a  lunatic  was  incurable 
and  confined  in  the  state  asylum  for  the  in- 
sane, and  she  prayed  for  a  decree  that  she 
have  the  right  to  dispose  of  any  real  estate 
that  she  then  owned  or  might  thereafter  ac- 
quire, free  from  any  claim  of  her  husband. 
Although  neither  the  husband,  nor  any  per- 
son, was  made  a  party  to  the  petition,  a  sum- 
mons was  issued  against  him  and  executed  as 
provided  in  section  53  of  the  Code  upon  the 
superintendent  of  the  asylum  in  which  he 
was  confined.  Thereafter  a  guardian  ad 
litem  was  appointed,  and  when  his  report 
was  filed  the  court,  without  bearing  any  evi- 
dence, except  the  record  of  the  inquest,  or 
having  before  it  any  person  representing  the 
husband,  entered  a  Judgment  decreeing  that 
"the  petitioner,  Kate  PufT,  may  by  her  own 
deed  sell  and  convey  any  of  her  real  estate, 
freed  as  to  it  and  its  proceeds  from  any 
claim  of  her  husband." 

It  is  insisted  that  this  proceeding  was 
void,  upon  the  ground  that  it  was  necessary 
under  the  statute  that  the  husband,  and  his 
committee  or  guardian,  if  he  bad  one,  should 
be  made  a  party  defendant  to  the  action, 
and  a  summons  executed  upon  either  the 
committee,  father,  or  guardian.  Section  2131 
of  the  Kentucky  Statutes  (Russell's  St.  { 
4634),  under  which  the  proceeding  by  Mrs. 
Puff  was  instituted,  reads  as  follows :  "When 
the  husband  abandons  the  wife  and  lives 
separate  and  apart  from  her,  or  abandons 
her  without  making  Eu£9cient  provision  for 
her  maintenance,  or  when  he  is  confined  in 
the  penitentiary  for  an  unexpired  term  of 
more  than  one  year,  or  when  he  becomes  per- 
manently deranged  in  his  mind,  the  wife,  by 
Judgment  of  a  court  of  equity,  may  be  em- 
powered to  sell  and  convey  by  her  own  deed 
any  of  her  real  estate  freed  as  to  it  and  its 
proceeds  from  any  claim  of  her  husband; 
provided,  that  in  case  of  insanity  be  shall 
have  been  adjudged  a  lunatic  by  a  court  of 
competent  Jnrisdiction."  Under  this  statute 
it  is  not,  in  our  opinion,  necessary  that  the 
wife  shall  do  more,  in  a  case  like  the  one 
before  us,  than  file  her  ex  parte  petition  in 
the  circuit  court,  stating  the  facts,  and  with 
it  file  an  authenticated  copy  of  the  record 
showing  that  the  husband  has  been  adjudged 
a  lunatic  by  a  court  of  comi>etent  Jurisdic- 
tion. The  manner  in  which  a  husband  may 
be  divested  of  bis  interest  in  the  estate!  of 
his  wife  is  entirely  within  the  control  of  the 
legislative  department  of  the  state,  and  It 
seems  that  the  Legislature  only  deemed  it  nec- 
essary that  the  wife  should  bring  to  the  no- 
tice of  the  chancellor  by  her  petition  the  dis- 
ability under  which  her  husband  was  laboring, 
and  that  then  the  court  might  make  such  or- 
ders as  were  necessary  to  grant  the  relief  de- 
sired without  service  of  process  upon  any  per- 


son or  the  appointment  of  a  guardian  ad  li- 
tem. It  would  probably  have  been  better  if 
the  Legislature  had  prescribed  more  definitely 
the  practice  or  method  of  procedure,  or  have 
directed  that  the  committee  or  guardian  or 
some  person  interested  In  the  person  and  es- 
tate of  the  person  of  unsound  mind  should 
be  brought  before  the  court  to  represent  bis 
Interests;  but  it  did  not  see  proper  to  do 
this,  and  we  do  not  feel  authorized  to  supply 
by  Judicial  interpretation  a  system  of  prac- 
tice and  procedure  that  the  legislative  de- 
partment did  not  deem  it  necessary  to  In- 
corporate in  the  statute. 

We  are  confirmed  in  the  correctness  of  our 
construction  of  the  statute  by  the  fact  that 
section  2146  in  the  same  chapter  in  the  stat- 
ute (Russell's  St  i  4636),  directing  how  the 
inchoate  right  of  dower  of  an  insane  mar- 
ried woman  may  be  divested  upon  the  petition 
of  her  husband,  provides  that:  "The  wife 
and  her  committee,  if  she  have  one,  shall  be 
made  defendants  to  said  action;  if  she  have 
no  committee,  the  court  shall  appoint  an  at- 
torney to  defend  for  her,  •  •  •  and  if 
the  court  be  satisfied  by  the  proof  that  the 
wife  is  a  confirmed  lunatic,  it  may  adjudge 
the  sale  and  conveyance  of  her  inchoate 
right  of  dower  In  said  land;  and  If  she  has  a 
committee,  the  court  may  direct  that  be 
unite  with  the  husband  in  the  deed  convey- 
ing said  land;  or  If  she  has  no  committee, 
the  court  shall  appoint  a  commissioner,  who 
shall  unite  with  the  husband  in  sucb  convey- 
ance. A  deed  so  executed  shall  pass  such 
wife's  inchoate  right  of  dower.  Before  any 
Judgment  pursuant  to  this  section  shall  be 
rendered,  the  husband,  with  at  least  two 
good  sureties,  shall  execute,  before  the  court, 
a  covenant  to  the  commonwealth  for  the  ben- 
efit of  the  wife,  to  be  approved  by  the  court, 
that  she  shall  be  paid  the  value  of  her  right 
of  dower  in  said  land  should  such  right  there- 
after I)ecome  complete."  It  will  thus  be  seen 
that,  in  providing  for  the  sale  of  land  in 
which  an  insane  wife  has  an  Inchoate  right 
of  dower,  particular  care  is  taken  to  protect 
her  interest,  and  if  the  Legislature  had  in- 
tended that  the  same  or  a  similar  practice 
should  be  followed  in  a  proceeding  to  divest 
the  husband  of  his  Interest  it  would  have  so 
declared.  Why  the  Legislature  did  not  see 
proper  to  guard  as  carefully  the  interest  of 
the  husband  as  that  of  the  wife,  we  are  un- 
able to  say;  but  that  It  did  not  Is  manifest 
from  the  sections  of  the  statute  quoted. 

This  view  of  the  case  renders  It  unneces- 
sary to  consider  the  regularity  of  the  process 
served  upon  the  husband.  Mrs.  Puff  filed 
with  her  petition  copies  of  the  records  of  the 
Campbell  circuit  court  showing  that  her  hus- 
band was  in  that  court  adjudged  to  te  a 
lunatic.  The  Judgment  of  that  court  and  the 
orders  appearing  are  conclusive  in  this  ac- 
tion of  the  question  that  the  proceedings  in 
the  Campbell  circuit  court  by  which  the  hus- 
band was  adjudged  a  lunatic  were  regular. 


Digitized  by 


Google 


Ky.) 


PHILLIPS  V.  HUNDLEY. 


U7 


Crown  Real  Estate  Co.  v.  Rogers  (Ky.)  117 
S.  W.  275. 

Wherefore  the  Judgment  of  the  lower  court 
is  reversed  for  proceedings  In  conformity 
with  this  oplnlou. 


PHIMJPS  ▼.  HUNDLEY  et  aL 
(Goart  of  Appeala  of  Kentucky.    Nor.  4.  1906.) 

ExKcnroiia  and  Adioristbatobs  (i  21*)— Ad- 
MiNiaTSATom  C.  T.  A.— Void  ob  Ebboneods 
AppoiRmBRT— Tdu  rOR  Review. 

The  appointment,  as  an  administrator  with 
the  will  annexed,  of  another  than  the  one  enti- 
tled to,  and  asking  for,  the  appointment,  gov- 
erned, as  provided  by  Ky.  St.  I  3881,  hy  sections 
3896,  3897  (Russell's  St  if  3937,  3919,  3920), 
as  to  appointment  of  administrators,  is  not  void 
for  want  of  jurisdiction,  but  only  erroneous :  so 
that  it  can  be  reviewed  only  by  an  appeal  from 
the  county  court  to  the  circuit  court  within  60 
days  of  the  order,  and  not  by  appeal  from  an  or- 
der denying  a  motion  made  at  a  subsequent  term 
to  set  aside  such  appointment  and  appoint  the 
one  entitled  to  it 

[Bi.  Note.— For  other  cases,  see  E&cecutors 
and  Administrators,  Cent  Dig.  1 113 ;  Dec.  Dig. 

Appeal  from  Circnlt  Court,  Marlon  Coun- 
ty. 

"To  be  officially  reported." 

Proceedings  relative  to  appointment  of  an 
administrator  with  the  will  annexed  of  J. 
G.  Phillips,  deceased.  From  a  Judgment  of 
the  circuit  court  dismissing  an  appeal  from 
the  county  court.  Bird  Burton  Phillips  ap- 
peals; E.  N.  Hundley  and  others  being  the 
appellees.    Affirmed. 

H.  P.  Cooper  and  Lindsay  &  Edelen,  for 
appellant.  W.  W.  Spalding,  W.  C.  McChord, 
and  Samuel  Avritt,  for  appellees. 

CARROLL,  J.  J.  Q.  Phillips  died  testate  In 
Marion  county  In  December,  1907.  In  bis 
original  will  he  nominated  E.  N.  Hundley  as 
executor,  but  by  a  codicil  John  B.  Phillips 
and  Owen  D.  Thomas  were  substituted  as 
executors  in  place  of  Hundley.  The  dece- 
dent left  survlTing  talm  his  widow  and  four 
children ;  one  of  the  children  being  the  ap- 
pelant. Bird  Burton  Phillips.  The  first  reg- 
ular county  court  day  after  the  death  of 
Mr.  Phillips  occurred  on  January  6,  1908. 
The  coonty  court  that  convened  on  this  day 
was  adjourned  until  January  10th,  when 
the  executors  Thomas  and  Phillips  offered 
the  will  for  probate,  to  which  Hundley  ob- 
jected. For  various  reasons  not  necessary 
to  mention  the  disposition  of  the  case  was 
continued  until  January  22d,  when  the  coun- 
ty conrt  met  and  probated  the  will;  all  op- 
position to  it  having  been  withdrawn.  After 
the  probate  the  nominated  executors  stated 
to  the  conrt  that.  If  W.  C.  Rogers  and  J.  A. 
K^y  were  appointed  administrators  with 
the  will  annexed,  they  would  relinquish  their 
rlglit  to  qualify.  In  this  arrangement  the 
widow  and  children,  except  appellant,  also 


concurred.  Thereupon  the  appellant  de- 
manded the  right  to  be  appointed  administra- 
trix, but  the  court  appointed  Rogers  and 
Kelly,  and  on  that  day  they  qualified  and 
entered  upon  the  discharge  of  their  duties. 
The  record  shows  that  when  the  parties  ap- 
peared In  conrt  on  the  22d  day  of  January, 
and  announced  their  desire  that  Keliy  and 
Rogers  be  appointed,  "Bird  Burton  Phillips, 
a  daughter  of  J.  G.  Phillips,  deceased,  there- 
upon by  attorney  demanded  that  she  be  ap- 
pointed and  qualified  as  administratrix  with 
the  will  annexed  in  lieu  of  the  said  J.  A. 
Kelly  and  W.  C.  Rogers,  and  In  lieu  of  all 
other  persons,"  which  motion  the  court  over- 
ruled; and  on  the  same  day  the  following 
order  was  entered:  "In  the  Matter  of  the 
Estate  of  J.  6.  Phillips.  Bird  Burton  PhU- 
llps  by  attorney  moved  the  court  to  set  aside 
so  much  of  the  order  this  day  entered  as 
appoints  J.  A.  Kelly  and  W.  C.  Rogers  ad- 
ministrators w^ith  the  will  annexed  of  J.  G. 
Phillips,  and  refused  to  appoint  her.  Bird 
Phillips,  as  a  void  order;  and,  the  court 
being  advised,  overruled  said  motion,  to 
which  Bird  Burton  Phillips  objected  and  ex- 
cepted, and  prayed  an  appeal  to  the  circuit 
court"  The  county  conrt  record  also  shows 
that  on  February  3, 1908,  which  was  the  first 
day  of  the  second  regular  term  of  the  county 
court  after  the  death  of  Mr.  Phillips,  the 
following  order  was  entered:  "In  the  Mat- 
ter of  the  Estate  of  James  6.  Phillips.  This 
day  came  Miss  Bird  Phillips,  by  attorney, 
and  moved  the  court  to  appoint  her  adminis- 
tratrix with  the  will  annexed  of  the  estate 
of  her  father  J.  O.  Phillips,  deceased.  The 
court,  for  reasons  sufficient  to  Itself,  declined 
to  take  action  of  any  kind  upon  said  mo- 
tion." And  again,  on  the  2d  day  of  March, 
1808,  Miss  Phillips  appeared  in  court,  and 
renewed  her  motion,  which  was  continued 
until  March  11,  1908.  On  May  4,  1908,  Miss 
Phillips  filed  'lier  affidavit  in  the  county 
court,  setting  out  her  qualifications  for  and 
right  to  the  office  of  administratrix,  and 
"moved  the  court  to  set  aside  as  void  the 
former  order  of  this  court  appointing  W.  C. 
Rogers  and  J.  A.  Kelly  as  administrators. of 
the  estate  of  her  father,  J.  G.  Phillips,  and 
to  appoint  her  as  administratrix  of  her  said 
father's  estate  with  the  will  annexed ;  and 
the  court,  being  sufficiently  advised,  over- 
ruled each  of  said  motions,  and  on  account 
of  the  said  former  appointment  refused  to 
grant  letters  of  administration  to  Bird  Phil- 
lips, to  all  of  which  Bird  Phillips  objected 
and  excepted  and  prayed  an  appeal  to  the 
Marlon  circuit  court,  which  is  granted."  On 
May  2Gth  Miss  Phillips  filed  and  perfected 
her  appeal  In  the  circuit  court,  and  when  the 
case  came  up  for  hearing,  the  appellees  mov- 
ed to  dismiss  the  appeal,  because  It  was  not 
prosecuted  in  time.  The  circuit  court  sus- 
tained this  motion,  and   Miss  Phillips  ap- 
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It  win  be  observed,  as  shown  by  tbe  rec- 
ords of  tbe  county  court,  tbat  Miss  Phillips 
appeared  In  the  county  court  when  Kelly  and 
Rogers  were  appointed  as  administrators, 
and  asked  to  be  appointed  In  their  place, 
and  that  when  ber  motion  was  overruled, 
she  prayed  an  appeal  to  the  circuit  court, 
but  did  not  perfect  it.  Appeals  In  matters 
like  this  must  be  prosecuted  from  the  coun- 
ty court  to  the  circuit  court  within  60  days 
after  tbe  order  appealed  from  is  made  In  the 
county  court.  The  order  of  the  county  court, 
made  In  January  appointing  Kelly  and  Rog- 
ers administrators  and  refusing  to  appoint 
Miss  Phillips,  was  a  final  and  appealable  or- 
der. And  if  she  desired  to  have  this  order 
reviewed  In  the  circuit  court,  an  appeal 
should  ha^ve  been  taken  and  perfected  In 
that  court  within  00  days  thereafter.  It  is 
evident,  however,  that  the  appeal  to  the 
circuit  court  was  prosecuted,  not  from  the 
orders  of  the  county  court  made  in  January, 
but  from  the  order  made  in  May.  In  support 
of  tbe  right  to  appeal  from  tbe  order  made 
in  May  it  Is  argued  that  the  appointment  of 
Kelly  and  Rogers  under  the  circumstances 
stated  was  void,  and  hence  the  county  court 
should  have  set  it  aside  at  any  time;  and, 
if  It  refused,  tbe  circuit  court  should  set  it 
aside  on  appeal.  That  being  a  void  order, 
It  was  not  Important  whether  the  motion  to 
vacate  it  was  made  during  the  term — that  is, 
before  tbe  regular  term  of  the  county  court 
In  February— or  afterwards,  and  that  when 
Miss  Phillips  moved  the  court  in  May  to  re- 
voke the  appointment  of  Kelly  and  Rogers 
and  substitute  her,  she  had  the  right,  within 
60  days  thereafter,  to  appeal  from  the  order 
overruling  her  motion,  and  have  the  matter 
of  the  appointment  of  Kelly  and  Rogers,  and 
tlie  refusal  to  appoint  her,  inquired  into.  In 
this  view  of  the  case  we  are  unable  to  agree. 
If  the  order  appointing  Kelly  and  Rogers 
was  void  upon  the  ground  tba^  the  court  had 
no  jurisdiction  to  appoint  them,  there  would 
be  much  force  In  the  argument  presented  by 
ber  counsel.  But  the  appointment  of  Rogers 
and  Kelly  was  not  void.  It  was  only  erro- 
neous. We  may  concede  that  under  section 
3896  of  the  Kentucky  Statutes  (Russell's  St 
i  3919)  Miss  Phillips  was  entitled  to  be  ap- 
pointed at  tbe  time  Kelly  and  Rogers  were, 
if  the  widow  bad  declined  the  appointmeut; 
but,  as  their  appointment  was  only  erro- 
neous, and  the  court  had  jurisdiction  to  ap- 
point them.  Miss  Phillips,  who  objected  to 
their  appointment,  should  have  prosecuted 
within  60  days  thereafter  an  appeal  to  the 
circuit  court,  and  falling  to  do  this,  she  lost 
her  right  to  complain  about  the  appointment 
In  Underwood  v.  Underwood,  111  Ky.  906, 
65  S.  W.  130,  23  Ky.  Law  Rep.  1287,  the  court 
held  that  tbe  appointment  of  a  public  admin- 
istrator before  the  expiration  of  three  months 
after  the  death  of  a  decedent  was  void — 
holding  that  under  section  3905  of  tbe  Ken- 


tucky Statutes  (Russell's  St  {  3920)  tbe 
court  bad  no  jurisdiction  to  make  the  ap- 
pointment until  the  three  months  had  ex- 
pired; but  this  rule  has  never  been  applied 
to  tbe  appointment  of  administrators  under 
sections  3896,  3897  (Russell's  St  3919,  3920), 
of  tbe  Kentucky  Statutes;  and  the  appoint- 
ment of  an  administrator  with  tbe  will  an- 
nexed is,  as  provided  In  section  3891  of  the 
Kentucky  Statutes  (Russell's  St  {  3937),  reg- 
ulated by  these  sections.  On  the  contrary, 
we  held  in  Buckner  v.  L.  &  N.  R.  Co.,  120 
Ky.  600,  87  S.  W.  777,  27  Ky.  Law  Rep.  1009, 
Young's  Adm'r  ▼.  L.  &  N.  R.  Co.,  121  Ky. 
483,  89  S.  W.  475,  28  Ky.  Law  Rep.  451, 
Spayd  V.  Brown,  102  S.  W.  ^3,  31  Ky.  Law 
Rep.  438,  Cunningham  v.  Clay  (Ky.)  112  S. 
W.  852,  and  McFarland  ▼.  L.  &  N.  R.  Co. 
(Ky.)  113  S.  W.  82,  that  the  appointment  of 
an  administrator,  not  of  kin  to  the  deceased, 
before  the  second  county  court  day  after 
the  death  of  the  Intestate,  was  erroneous, 
but  not  void.  It  therefore,  follows  that  as 
tbe  order  of  tbe  county  court  apt)olntlng  Rog- 
ers and  Kelly  was  erroneous,  the  only  way 
to  correct  it  was  by  an  appeal  to  tbe  circuit 
court  within  CO  days  from  the  date  of  the 
order  making  the  appointment. 

Wherefore  the  judgment  of  the  lower  court 
is  affirmed. 


GOFP  T.  HURST. 

(Court  of  Appeals  of  Kentucky.    Nov.  5,  1900.) 

Brokers  (J  56*>— Right  to  Commissions— Ef- 
ficient AQKNiy- Pbocdbing  Cause  of  Coh- 

TBACT. 

Where  a  real  estate  broker  who  had  been 
authorized  to  sell  the  timber  on  a  tract  of  land 
merely  informed  the  purchaser,  who  had  been 
negotiating  with  the  owner  for  some  time  in  re- 
gard to  purchasing  the  land,  that  he  bad  the 
land  for  sale,  but  did  nothing  further,  and  knew 
nothing  of  the  subsequent  negotiations  which 
led  up  to  the  sale,  which  was  not  made  until 
the  vendor  agreed  that  a  mill  and  the  down  tim- 
ber would  be  included,  and  also  agreed  to  the 
purchaser's  terms  as  to  time  of  payment,  he  was 
not  the  efficient  agent  in,  or  the  procuring  cause 
of  the  contract,  so  as  to  entitle  him  to  a  com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Ont. 
Dig.  SI  85-89 ;   Dec.  Dig.  !  56.*] 

Appeal  from  Circuit  Court  Breathitt 
County. 

"To  be  officially  reported." 

Action  by  R.  A.  Hurst  against  C  P.  GofT. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

E.  C.  Hyden,  W.  W.  McGuire,  and  O.  H. 
Pollard,  for  appellant  J.  J.  C.  Bach,  for 
appellee. 

SETTLE,  J.  R.  A.  Hurst  brought  this 
suit  aglnst  C.  P.  GoCT.  He  alleged  in  his 
petition  that  Goff  had  employed  him  to  pro- 
cure for  him  a  purchaser  for  tbe  timber  on 
a  tract  of  1,076  acres  of  land  known  as  the 
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Wore  Cannel  Coal  tract,  and  had  agreed  to 
pay  him  $500  upon  condition  that  he  would 
procure  him  a  purchaser  for  the  timber  at 
the  price  of  $10,000  that  he  procured  such  a 
purchaser  who   bought   the   property,   and 
that  Goff  had  refused  to  pay  him  the  |500. 
Gotr  filed  an  answer  In  which  he  denied  that 
Hurst  had  procured  a  purchaser  of  the  tlm- 
l>er,  or  that  the  sale  was  in  any  wise  Induc- 
ed by  him.    There  was  a  trial  of  the  Issues 
thus  joined  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff.    Goff  appeals. 
The  evidence  Introduced  by  Hurst  on  the 
trial  'was  lu  substance  as  follows:     Samuel 
E.   Patton  in  the  spring  of  1906  had  some 
correspondence  with  Goff  relative  to  the  pur- 
chase of  the  timber,  but  they  came  to  no 
agreement.      In   October   the    negotiations 
■were  renewed,  and  in  December  no  agree- 
ment between  them  had  been  reached.    At 
this  time  Hurst  met  Goff  In  Jackson  and  bad 
a  talk  with  him  about  finding  him  a  pur- 
chaser for  the  timber.    On  December  6th  he 
wrote  Goff  the  following  letter:    "Jackson, 
Ky.,  Dec.  6,  1906.    Cas  Goff,  Esq.,  Paris,  Ky. 
Dear  Sir:    I  had  a  talk  with  you  about  the 
property  you  were  interested  in  in  this  coun- 
ty last  fall  and  you  indicated  to  me  that  if 
I  found  a  purchaser  to  let  you  know  and 
you  would  give  me  the  right  to  sell  same. 
I  have  a  purchaser  and  he  will  act  prompt- 
ly.   Please  put  the  lowest  price  on  the  tim- 
ber of  each  tract  and  give  me  the  number 
of  acres  and  the  location  of  each  tract  and 
at  once,  and  write  me  by  return  mall  and 
oblige.  Respectfully,  R.  A.  Hurst."    On  De- 
cember 10th  Goff  wrote  Hurst  as  follows: 
"Paris,  Ky.,  Dec  10,  1906.    Mr.  R.  A.  Hurst, 
Jackson,  Ky.    Dear  Sir:    The  only  piece  of 
timber  we  are  offering  now  for  sale  is  a 
boundary  of  1,076  acres  at  the  mouth  of 
Troublesome   Creek,    known   as   the   Ware 
Cannel  Coal  Cos,  boundary.     The  standing 
timber  on' this  boundary  I  offer  for  $10,000.- 
00.    If  you  can  find  a  buyer  at  the  price  will 
allow  you  5f  or  $500.00.    Very  Resp.,  C.  P. 
Goff." 

Hurst  immediately  upon  receiving  this  let- 
ter from  Goff  saw  Patton  and  informed  him 
that  be  had  the  tract  of  land  for  sale,  and 
that  It  could  be  purchased  for  $10,000.  He 
asked  him  to  take  the  matter  up  with  Goff. 
Patton  said  he  would  examine  the  timber, 
and  take  the  matter  up  with  Goff.  He  did 
make  an  examination  of  the  timber,  and  on 
the  Slst  of  December  he  closed  a  trade  with 
Goff,  by  which  he  paid  Goff  $10,000  for  the 
timber  on  the  land  standing  and  down  and 
a  mill  Goff  owned.  Hurst  did  not  notify 
Goff  that  Patton  was  the  man  he  was  fur- 
nishing as  a  buyer.  He  did  not  Introduce 
Patton  to  Goff.  He  knew  nothing  of  the 
correspondence  carried  on  between  them  for 
the  sale  of  the  timber.  He  was  not  present 
at  any  of  the  meetings  they  had,  and  knew 
nothing  of  them.    He  did  not  notify  Goff  at 


any  time  that  he  had  seen  Patton  about  the 
timber,  and  Goff  did  not  know  that  Hurst 
claimed  to  have  had  anything  to  do  with  the 
matter  until  a  month  after  the  trade  was 
made.  Patton  did  not  buy  the  timber 
through  Hurst,  but  bought  it  independently 
of  him  of  Goff,  and  he  did  not  make  the 
trade  with  Goff  until  Goff  agreed  to  put  in 
the  mUl  and  down  timber,  and  also  agreed 
to  his  terms  as  to  the  time  of  payment  of 
the  price.  The  rule  is  that,  to  be  entitled 
to  a  commission,  a  broker  must  be  an  effi- 
cient agent  in,  or  the  procuring  cause  of  the 
contract,  or  it  Is  sometimes  expressed  he 
must  be  the  primary  procuring  cause  or  con- 
trolling cause.  Collier  v.  Johnson,  67  S.  W. 
830,  23  Ky.  Law  Rep.  2453,  and  cases  cited. 
In  the  case  at  bar  Hurst  was  In  no  sense 
the  efficient  or  procuring  cause  of  the  con- 
tract. At  the  time  that  Hurst  saw  Patton, 
he  bad  been  negotiating  for  some  months 
with  Goff  for  the  purchase  of  the  timber, 
and  Goff  had  priced  it  to  him  at  $10,000. 
Hurst  did  nothing  except  to  see  Patton  and 
inform  him  that  he  had  the  tract  of  land  for 
sale,  and  ask  him  to  take  the  matter  up 
with  Goff.  He  gave  Patton  no  information 
that  he  did  not  already  have  except  to  In- 
form him  of  his  agency.  After  telling  Pat- 
ton this,  he  did  not  see  Patton  any  more 
and  had  nothing  to  do  with  the  matter; 
but  Goff  went  on  and  made  the  trade  with 
Patton  without  any  help  from  Hurst.  To 
say  on  this  proof  that  Hurst  was  the  pri- 
mary controlling  cause  of  the  contract  would 
be  to  make  the  rule  mean  nothing  and  to 
Ignore  the  principle  on  which  the  rule  rests. 
On  the  admitted  facts  the  court  should  have 
Instructed  the  Jury  peremptorily  to  find  for 
the  defendant  Alexander  v.  Breeden,  14  B. 
Mon.  154,  is  not  like  this  case.  There  the 
agent  procured  the  purchaser,  and  the  own- 
er of  the  property  prevented  him  from  sell- 
ing it  for  the  price  named  as  he  would  have 
done  but  for  the  owner's  interference.  In 
Coleman  v.  Meade,  13  Bush.  358,  the  broker 
procured  the  purchaser,  and  he  was  accept- 
ed by  the  owner  of  the  property. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


LOUISVILLE  RY.  CO.  v.  ROSER. 

(Court  of  Appeals  of  Kentucky.    IJov.  11,  1909.) 

Damages  (§  131*)— Pebsonal  Injubies— Ex- 
cessiveness. 

Plaintiff,  a  steam  fitter  earning  $2.26  per 
day.  was  injured  on  August  9,  1907.  On  Sep- 
tember 16th  following  he  returned  to  work,  and 
worked  12  days  in  that  month,  losing  but  few 
days  thereafter  because  of  inability  to  work,  and 
in  November  following  his  wages  were  increas- 
ed. He  had  no  broken  Iwnes  or  dislocated 
joints.  Several  physicians  testified  that  he  had 
a  curvature  of  the  spine,  and  that  he  had  suffer- 
ed a^  severe  nervous  shock,  and  that  pressure 
on  either  side  of  the  spinal  column  which  waa 
enlarged  and  swollen  increased  the  pulse.  There 
was  other  evidence,  however,  that  the  increas- 


•ror  other  caaa  see  same  topic  and  lecUon  NUMBER  In  D«c.  *  Am.  Digs.  1907  to  itte,  *  Reportar  Indezea 


Digitized  by 


Google 


150 


122  SOUTHWESTERN  REPOETBE. 


(Ky. 


ed  temperatare  and  pulse  may  have  been  due 
to  acute  indigestion  from  which  he  suffered,  and, 
though  the  physicians  testified  that  his  condition 
would  likely  grow  worse,  there  was  no  satisfac- 
tory evidence  of  a  permanent  impairment  of  his 
power  to  earn  money.  Held,  that  a  verdict  for 
$5,000  was  so  excessive  as  to  indicate  passion 
and  prejudice  and  required  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  357-367 ;   Dec.  Dig.  i  131.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  DlTlslon. 

"Not  to  be  officially  reported." 

Action  by  George  Roser  against  tbe  Louis- 
Tllle  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Falrieigh,  Straus  &  Falrlelgli,  for  appe- 
lant.   Bennett  H.  Toung,  for  appellee. 


CLAY,  C.  Appellee,  George  Roser,  Insti- 
tuted this  action  against  appellant,  Louis- 
ville Railway  Company,  to  recover  damages 
for  personal  Injuries.  The  Jury  returned  a 
verdict  In  favor  of  appellee  for  the  sum  of 
$5,000,  and  the  Louisville  Railway  Company 
appeals. 

Cteorge  Roser  was  a  passenger  on  one  of  ap- 
pellant's Second  Street  cars  on  August  9, 
1907.  He  was  on  bis  way  to  the  railroad 
shops  In  South  Louisville,  where  he  was  em- 
ployed as  a  steam  fitter.  The  car  was  going 
south,  and  as  it  neared  Chestnut  street  a 
work  car  going  east  on  Chestnut  street  reach- 
ed the  intersection.  The  work  car  had  the 
right  of  way  under  the  rules  of  tbe  com- 
pany, and  it  was  the  duty  of  those  in  charge 
of  tbe  Second  Street  car  to  stop  and  wait 
until  the  work  car  bad  crossed  over  the  In- 
tersection. The  motorman  on  tbe  Second 
Street  car  knew  this  to  be  the  rule  and  en- 
deavored to  obey  the  same  by  stopping  bis 
car,  but  was  unable  to  do  so  because  the  air 
brake  was  out  of  order.  There  was  also 
testimony  by  a  former  employ^  to  the  effect 
that  he  at  one  time  had  charge  of  car  901— 
the  car  on  which  appellee  was  a  passenger — 
and  that  the  brake  was  then  out  of  order, 
and  he  reported  this  fact  to  his  superior  of- 
ficers. The  latter  denied  that  he  made  any 
such  report.  When  the  Second  Street  car 
struck  tbe  work  car,  appellee  was  thrown 
from  the  platform  to  the  ground.  He  was 
picked  up  in  a  semiconscious  condition.  In 
which  be  remained  for  about  36  hours. 

Appellant  urges  as  grounds  for  reversal: 
(1)  Newly  discovered  evidence;  (2)  miscon- 
duct of  counsel;  and  (3)  that  the  verdict 
is  excessive.  In  view  of  the  conclusion  of 
the  court,  we  shall  consider  only  tbe  last 
ground. 

The  evidence  as  to  appellee's  Injuries  la 
as  follows:  The  collision  occurred  on  Au- 
gust 9, 1907.  At  tbe  time  of  the  accident,  ap- 
pellee worked  for  tbe  Louisville  &  Nashville 
Railroad  Company  as  a  steam  fitter,  and  had 


been  working  for  that  company  for  five 
months  prior  to  the  date  of  the  accident,  at 
$2.25  per  day.  On  the  16th  day  of  Septem- 
ber, 1907,  be  went  back  to  work  and  work- 
ed 12  days  In  September.  From  that  time 
on  he  lost  but  a  few  days  from  his  usual  oc- 
cupation of  a  steam  pipe  fitter.  The  work  in 
which  he  was  engaged  required  a  strong  man. 
In  November  following  the  accident  his  wa- 
ges were  increased  from  $2.25  to  $2.35  per 
day.  He  had  no  broken  bones  or  dislocat- 
ed Joints. 

Dr.  Schackner,  who  was  appointed  by  the 
lower  court  to  examine  appellee,  made  two 
examinations;  one  In  May  prior  to  the  trial, 
and  one  on  the  day  of  the  trial.  He  testi- 
fied that  on  each  occasion  he  found  appel- 
lee's temperature  above  normal  and  some 
acceleration  of  tbe  pulse.  This  condition, 
however,  could  be  attributed  to  various  caus- 
es. He  discovered  no  injury  to  appellee's  per- 
son, except,  perhaps,  a  slight  Impairment  of 
the  motion  in  one  shoulder.  There  might  be 
some  slight  lateral  curvature  of  the  spine. 
He  found  no  shrinkage  nor  atrophy  of  any 
part;  no  evidence  of  structural  impairment. 
Appellee  was  well  nursed,  and  his  muscles 
were  solid,  not  fiabby.  There  might  be  a 
very  slight  rigidity  of  the  mnsdes  of  the 
back. 

Dr.  Dudley  S.  Reynolds  testified  that  he 
found  that  appellee's  right  shoulder  blade 
seemed  detached.  Close  to  the  ribs  it  had 
less  motion  than  the  left  shoulder  blade. 
Tbe  right  shoulder  blade  was  held  down. 
There  was  a  curvature  of  the  spine,  which, 
in  his  opinion,  was  the  result  of  violence. 
This  curvature  of  the  spine  was  not  there 
on  the  former  examination.  There  was  some 
rigidity  of  tbe  muscles  in  the  back,  which 
was  a  nervous  manifestation.  There  were 
points  of  tenderness  at  three  places  in  ap- 
pellee's spine.  When  asked  tbe  question  If 
appellee  was  liable  to  get  better  or  worse, 
the  witness  replied  that  be  had  grown  worse 
since  the  first  examination. 

Dr.  Forest  Gabbert,  who  treated  appellee 
at  tbe  time  of  his  injuries,  testified  that 
appellee  was  more  or  less  unconscious  at 
tue  time.  His  back  was  swollen,  also  bis 
right  shoulder.  The  latter  was  also  con- 
siderably bruised  and  tender.  The  whole 
spinal  column  was  more  or  less  wrenched 
and  tender  on  pressure.  Witness  called  In 
Dr.  Breidenthal,  because  he  thought  the  case 
was  more  serious  than  he  anticipated  at 
first  Appellee  worked  against  tbe  advice 
of  witness.  Had  bad  control  and  observation 
of  appellee  since  tbe  accident.  In  answer 
to  the  question  whether  or  not  appellee  was 
getting  better  or  worse,  witness  replied  that 
he  was  getting  worse.  Could  not  say  whether 
be  suffered  much  or  little  pain.  Appellee 
suffered  pain  on  pressure  and  complained 
more  or  less  of  pain.  Witness  also  testified 
that  apoellee's  temperature  was  above  nor- 
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mal,  and  to  the  further  fact  that  hia  pulse 
and  breathing  were  above  normal. 

Dr.  George  B.  Breldenthal  testlfled  that 
he  made  an  examination  of  appellee  on  Au- 
gust 25th,  and  found  him  extremely  nerrouB 
and  apparently  in  much  pain.  His  tempera- 
ture, respiration,  and  pulse  were  above  nor- 
maJ.  In  answer  to  the  question  whether  or 
not  appellee  was  getting  better  or  worse,  the 
witness  replied  that  be  was  getting  worse. 
In  the  opinion  of  witness,  If  appellee  were 
going  to  get  better  he  would  have  Improved 
before  that 

Dr.  Curran  Pope  testified  that  he  examin- 
ed appellee  thoroughly  from  bead  to  feet 
He  found  bis  temperature,  pulse,  and  respira- 
tion considerably  above  normal.  Appellee  at 
the  time  of  the  examination  was  In  a  state 
of  very  severe  nervous  shock.  There  was 
a  scar  about  one  inch  in  length,  rather  deep, 
jnst  above  the  left  ear,  and  also  a  scar  on 
the  left  ear  about  where  it  Joined  the  skin 
of  the  scalp.  Appellee's  spine  was  curved 
from  side  to  side ;  that  is,  it  had  a  lateral 
curvature.  There  was  a  place  four  by  six 
inches  on  either  side  of  the  spinal  column 
that  was  enlarged  and  swollen.  Pressure 
upon  this  place  raised  the  pulse  to  120. 
Appellee's  shoulder  bad  been  considerably 
wrencbed,  and  tbe  shoulder  blade  was  in 
BQcb  condition  you  could  not  slip  your  hand 
under,  and  the  blade  was  not  as  freely  mov- 
able as  it  should  be.  In  answer  to  the  ques- 
tion whether  or  not  appellee  would  get  bet- 
ter or  worse,  witness  replied  that  be  did  not 
think  he  would  get  better,  but  that  there  was 
every  probability  of  his  getting  worse.  In 
his  opinion  appellee  had  not  the  proper  nerve 
force  to  carry  on  the  functions  of  the  body. 
From  the  character  of  the  Injuries  received, 
witness  was  of  the  opinion  that  appellee  had 
■  RuCfered  a  great  deal  of  pain.  Witness  had 
some  doubt  as  to  whether  or  not  appellee 
was  in  condition  to  do  proper  work. 

Appellee  himself  testified  that,  while  he 
bad  worked,  It  was  always  accompanied  with 
mach  pain.  He  had  to  work  t>ecause  it  was 
necessary  to  support  his  family. 

Here,  then,  we  have  a  case  where  a  man, 
although  Injured,  continues  to  perform  the 
laborious  work  of  a  steam  pipe  fitter.  It  is 
true  that  he  lost  some  time  from  his  work 
because  his  services  were  not  needed;  but 
he  lost  very  few  days  because  of  his  Inabil- 
ity to  work.  It  was  developed  on  cross-ex- 
amination that  the  fact  that  appellee's  tem- 
perature, pulse,  and  respiration  were  above 
normal  may  have  been  due  to  other  causes. 
He  was  suffering  from  acute  indigestion. 
This  may  have  had  something  to  do  with  It. 
Fnrthermore,  the  very  fact  that  he  was  un- 
dergoing an  examination  may  have  had  some 
bearing  upon  tbe  condition  of  his  pulse,  tem- 
perature, and  respiration.  When  It  was 
wugbt  to  ascertain  from  the  witnesses 
wbethor  or  not  In  their  opinion  appellee's 


injuries  were  permanent,  the  answers  of  the 
physicians  were  to  the  effect  that  he  would 
likely  grow  worse.  There  was  no  positive 
statement  from  which  It  could  be  fairly  de- 
duced that  appellee's  power  to  earn  money 
would  be  permanently  Impaired.  Notwith- 
standing the  testimony  of  the  physicians  that 
appellee  was  not  in  fit  condition  to  do  prop- 
er work,  the  fact  nevertheless  remains  that 
he  was  actually  employed  in  the  work  of 
a  steam  fitter,  and  that  his  wages  for  that 
service  had  .been  Increased  from  $2.25  to 
$2.36  per  day.  The  physicians  seem  to  have 
been  rather  guarded  in  their  opinions,  and 
It  is  apparent  from  their  testimony  that  ap- 
pellee might  continue  to  grow  wqrse  for  a 
certain  length  of  time  and  thereafter  grow 
better.  All  that  they  say  may  be  true,  and 
yet  appellee  have  suffered  no  permanent  im- 
pairment in  his  power  to  earn  money.  They 
were  Just  as  positive  in  their  opinions  that 
he  was  not  capable  of  doing  proper  work  at 
the  very  time  that  he  was  doing  proper 
work  as  they  were  in  the  belief  that  he 
would  continue  to  grow  worse.  In  our  opin- 
ion their  testimony  partakes  too  much  of 
mere  speculation  and  is  by  no  means  con- 
vincing that  appellee  was  permanently  in- 
jured. That  being  the  case,  we  conclude 
that,  although  a  punitive  damage  Instruc- 
tlop  was  authorized  by  the  evidence,  a  ver- 
dict for  1,5,000  was  so  excessive  as  to  appear 
at  first  blush  to  have  been  the  result  of  pas- 
sion and  prejudice  on  the  part  of  the  Jury. 
We  are  therefore  of  tbe  opinion  that  the 
ends  of  Justice  require  that  this  case  be  re- 
manded for  a  new  trial. 

Judgment  reversed  for  proceedings  couslst- 
ent  with  this  opinion. 


MILLIKBN,  County  Treasurer,  et  aL  T. 

OBORGB  K  GILJ^UM  &.  SON. 

(Court  of  Appeals  of  Kentucky.    Nov.  6,  1809.) 

1.  Counties  (8  204*)— Aixowanck  of  Claim— 

OBDEB— I N  DEFINITBNESS. 

An  order  of  tbe  fiscal  court  that  "the  fol- 
lowing claims  were  allowed  and  made  payable 
out  of  the  county  levy  for  1906:  'Roads.' 
Flowers,  J.  S.  Commissioner  at  Duncan's  on 
Mnddy  River  $1,650.00,"  held  void  for  indefi- 
niteness;  it  being  impossible  to  determine  from 
the  language  of  the  order  whether  he  was  ap- 
pointed commissioner  to  construct  a  bridge,  pub> 
lie  road,  or  some  other  public  improvement  not 
described. 

[Ed.    Note.— For   other    cases,    see    Counties, 
Cent  Dig.  §  317 ;  Dec.  Dig.  8  204.»] 

2.  Evidence  (g  387*)— County  Recobds— E!x- 
TBANEoua  Evidence— ADMissiBrLiTT. 

The  fiscal  court,  like  other  courts,  must 
speak  through  its  records,  and  extraneous  evi- 
dence is  not  admissible  to  show  the  meaning  of 
its  orders. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  {  1702;    Dec.  Dig.  %  387.*] 

3.  Bbidges  (f  20*)— Fiscal  Coubts— Delega- 
tion OF  Discbetion. 

Although  the  fiscal  court  cannot  delegate 
to  an  agent  the  discretion  with  which  the  law 
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dotbes  it.  It  may  after  determining  the  neces- 
sity therefor  appoint  a  commissioner,  not  a 
member  of  the  court,  to  construct  a  bridge  or 
:»ntract  for  its  construction,  but  it  should  in 
advance  direct  through  its  records  the  diaracter 
of  the  bridge  and  its  cost,  and  not  allow  the 
commissioner  a  round  sum  for  the  worli,  or 
leave  to  his  judgment  the  character  of  the  work 
and  the  cost,  or  allow  him  to  obtain  the  money 
in  advance  for  the  doing  of  the  woric,  either  by 
a  sale  or  assignment  of  the  warrants  therefor, 
or  collecting  it  from  the  county  treasurer. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent.  Dig.  S  37;   Dec.  Dig.  |  20.»] 

4.  Counties  (|  155*)— Funds— Disposition. 

The  fiscal  court  has  no  power  to  order  the 
county  treasurer  to  pay  into  the  hands  of  a 
third  person  the  county's  money,  to  l>e  paid 
out  by  him  months  later  in  satisfaction  of  coun- 
ty indebtedness  created  by  him,  nor  does  the 
fact  that  such  method  is  customary  sanction 
or  legalize  the  method. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  223-225 ;   Dec.  Dig.  |  155.*] 

5.  Counties   (|  64*)— Piscax,   Coubts— Void 
Affointmentb. 

An  order  of  the  fiscal  court  appointing  one 
of  its  members  a  commissioner  to  do  certain 
county  worli  was  void. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  64.*] 

6.  Counties  (S   167*)- Fiscal  Courts— Void 
Obdebs— CouNxr  Wabbants— Equity. 

Plaintiffs  discounted  two  warrants  issued  to 
a  bridge  commissioner  upon  a  void  order  of  the 
fiscal  court  of  Ia.  county.  Both  parties  acted  in 
good  faith.  The  parties  to  the  transaction  only 
followed  a  custom  which,  though  unsanctioned 
by  law,  bad  long  obtained  in  the  county.  The 
bridge  constructed  with  part  of  the  money  re- 
ceived from  plaintiffs  was  of  excellent  material 
and  workmanship,  and  its  cost  was  less  than  ex- 
pected by  the  fiscal  court.  The  fiscal  court 
accepted  the  bridge,  which  was  used  regularly 
by  the  people,  and  is  worth  the  cost  of  con- 
struction. Held,  that  equity  re<}uired  that  de- 
fendant county  should  pay  plaintiffs  the  amount 
they  furnished  to  construct  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  !  249 ;   Dec  Dig.  i  167.*] 

7.  Counties  (g  167*)- Fiscal  Coubts— Void 
Orders— CouNTT  Wabbants— Equity. 

Since  the  bridge  commissioner  sold  plaintiffs 
void  warrants,  he  is  liable  to  them  for  the  dif- 
ference between  what  they  paid  him  for  the 
warrants  and  the  amount  tor  which  they  were 
given  judgment  against  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  249;   Dec  Dig.  g  1C7.»1 

Appeal  from  Circuit  Court,  Logan  County. 

"To  be  offlcinlly  reported." 

Action  by  George  L.  Gillum  &  Son  against 
John  W.  Millikeu,  as  treasurer  of  Logan 
county,  and  another.  Judgiueut  for  plain- 
tills.  »nd  defendants  appeal.    Affirmed. 

R.  W.  Davis  and  S.  R.  Crewdson,  for  ap- 
pellants.   Browder  &  Browder,  for  appellees. 

nOBSONi  J.  The  fiscal  court  of  Logan 
county  during  its  regular  October  term,  1005, 
allowed  numerous  claims,  including  one  of 
$1.G50  Involved  In  this  action.  That  part  of 
the  order  allowing  this  claim  Is  as  follows: 
"The  following  claims  were  allowed  and  made 
payable  out  of  the  county  levy  for  1906: 
'Roads.'      Flowers,    J.    S.    Commissioner    at 


Duncan's  on  Muddy  River  $1,630.00."  Soon 
after  the  allowance  of  tbe  claim,  Flowers, 
who  was  a  magistrate  of  Logan  county  and 
therefore  a  member  of  the  fiscal  court,  pro- 
cured of  the  clerk  of  the  Logan  county  court 
two  warrants  covering  tbe  amount  named; 
one  of  them  being  for  $450  and  tbe  other 
for  $1,200.  In  November,  19(^,  he  assigned 
the  two  warrants  to  appellees,  George  L. 
Gillum  &  Son,  a  firm  composed  of  George  L. 
Gillum  and  Perry  Gillum,  engaged  in  tbe 
hardware  business  in  Russellvllle,  and  receiv- 
ed of  them  $1,552.40  therefor.  Of  the  amount 
thus  received.  Flowers  expended  $1,108.17 
In  constructing  an  Iron  bridge  on  Muddy 
river,  where  It  Is  crossed  by  the  Russellvllle 
and  Morgautown  road  near  Duncan's  In  Lo- 
gan county.  Following  the  completion  of 
the  bridge,  tbe  appellees,  George  L.  Gillum  & 
Son,  demanded  of  the  appellant  John  W. 
Milliken,  treasurer  of  Logan  county,  payment 
of  each  of  the  warrants  assigned  them  by 
Flowers,  but  that  officer  refused  to  pay  them, 
and  appellees  thereupon  brought  suit  against 
him  in  his  official  capacity  and  against  Logau 
county  and  also  against  J.  H.  Flowers  to  re- 
cover the  $1,650  claimed  to  be  due  them  up- 
on the  warrants. 

The  answer  filed  by  the  treasurer  for  him- 
self and  Logan  county  denies  any  liability 
on  their  part  upon  the  warrants,  claims  that 
both  are  void  for  uncertainty,  that  the  fiscal 
court  was  without  power  to  appoint  Flowers 
commissioner  to  construct  the  bridge,  and 
that  the  assignment  of  the  warrants  by  the 
latter  to  appellees  was  unauthorized  and  void, 
as  were  his  acts  In  constructing  the  bridge 
and  expending  therefor  such  part  of  tbe  mon- 
ey he  received  from  appellees  as  was  applied 
to  that  puriwse.  The  answer  of  Flowers  al- 
leged the  bona  fides  of  the  assignment  of  the 
warrants  to  appellees,  and  of  his  acts  In 
constructing  the  bridge  and  expending  there- 
for the  money  received  of  appellees,  and  al- 
so alleged  that  out  of  the  balance  of  $444.- 
23  he  claimed  was  left  In  his  hands  after  pay- 
ing for  the  bridge  be  paid  $2G0  for  road  work 
In  the  Russellvllle  magisterial  district  which 
the  fiscal  court  bad  directed  him  as  commis- 
sioner to  have  done,  but  later  refused  to  pay 
him  for,  and  was  entitled  to  $42  for  his 
services  In  superintending  the  building  of 
the  bridge,  and  these  sums,  it  was  averred, 
he  was  entitled  to  be  paid  out  of  the  $444.23, 
left  In  his  hands,  but  $184.23,  and  the  latter 
sum  he  was,  as  alleged,  entitled  to  retain  for 
services  rendered  by  him  as  commissioner 
of  public  roads  by  order  of  the  fiscal  court. 
Responsive  pleading  controverting  both  an- 
swers was  filed  by  appellees. 

The  circuit  court  on  the  issues  thus  made, 
and  following  the  taking  of  proof  by  tbe 
parties,  rendered  the  following  judgment,  viz.: 
"These  consolidated  causes  coming  on  to  be 
heard  upon  the  pleadings  and  testimony  aud 
the  court  being  advised.  It  is  now  adjudged 
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by  the  court  that  the  plaintiffs,  George  L. 
Gillum  and  Perry  Glllum,  partners  trading  as 
George  L.  Glllum  &  Son,  recover  of  the  de- 
fendant, Logan  county,  the  sum  of  $1,108.17, 
with  Interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  the  1st  day  of  Janu- 
ary, 1907,  and  two-thirds  of  their  costs  In 
these  actions  expended,  for  which  execution 
may  issue  after  10  days.  To  which  judg- 
ment the  defendant  Logan  county  objects  and 
excepts,  and  prays  an  appeal  to  the  Court  of 
Appeals,  which  Is  granted.  It  is  further 
adjudged  by  the  court  that  the  plaintiffs  as 
above  named  recover  of  the  defendant  J.  H. 
Flowers  the  sum  of  ?454.83,  with  Interest 
thereon  from  January  1,  1907,  until  paid  at 
the  rate  of  6  per  cent,  per  annum,  and  one- 
third  of  their  costs  in  these  actions  expend- 
ed, for  which  execution  may  Issue  after  10 
days.  To  all  of  which  judgment  against  him 
the  defendant  J.  S.  Flowers  objects  and  ex- 
cepts, and  prays  an  api)eal  to  the  Court  of 
Appeals,  which  is  granted.  The  court  de- 
livered a  written  opinion  In  these  actions, 
which  is  hereby  filed  and  made  a  part  of  this 
record,  and  these  cases  are  hereby  continued." 
We  concur  In  the  conclusions  expressed  in 
the  written  opinion  of  the  circuit  court  that 
the  order  allowing  Flowers  the  $1,650  was 
and  is  void,  because  of  its  Indefinlteness  and 
the  want  of  authority  on  the  part  of  the 
fiscal  court  to  appoint  Flowers,  one  of  its 
members,  a  commissioner  to  construct  a 
bridge.  It  Is  impossible  to  determine  from 
the  language  of  the  order  for  what  purpose 
Flowers  was  appointed  a  commissioner, 
whether  to  construct  a  bridge,  public  road, 
or  some  other  public  improvement  not  de- 
scribed. 

The  fiscal  court,  like  other  courts,  must 
speak  through  Its  records.  Extraneous  evi- 
dence to  show  the  meaning  of  Its  orders  will 
not  be  allowed.  As  the  fiscal  court,  though  a 
court  of  record,  is  one  of  limited  jurisdiction 
and  powers  the  greater  reason  exists  for 
applying  to  Its  records  the  rule  referred  to, 
otherwise  the  counties  of  the  state  could 
not  conduct  their  monetary  affairs  with  safe- 
ty, or  protect  themselves  from  expensive  and 
unnecessary  litigation.  The  fiscal  court  can- 
not delegate  to  an  agent  the  discretion  with 
which  the  law  clothes  it.  It  may,  after 
determining  the  necessity  therefor,  appoint 
a  commissioner,  not  a  member  of  the  court, 
to  construct  a  bridge  or  contract  for  its  con- 
struction, but  In  doing  so  it  sliould  in  ad- 
vance direct  through  its  records  what  char- 
acter of  bridge  it  should  be  and  Its  cost,  in- 
stead of  allowing  him  a  round  sum  with 
which  to  do  the  work  and  leaving  to  his 
judgment  what  shall  be  the  character  of  the 
work  and  its  cost,  or  allowing  him  to  ob- 
tain the  money  In  advance  of  the  doing  of 
the  work,  either  by  a  sale  and  assignment  of 
warrants  therefor,  or  collecting  it  from  the 
county  treasurer. 

The  treasurer  of  the  county  is  the  legal 
costodian  of  its  money  and  responsible  upon 


bis  o£Qclal  bond  for  its  safe-keeping  and  pay- 
ment, and  the  fiscal  court  has  no  power  to 
order  the  county's  money  paid  by  the  treas- 
urer into  the  hands  of  another  person  to  be 
paid  out  by  the  latter  some  months  later  in 
satisfaction  of  the  county's  Indebtedness  cre- 
ated by  the  person  receiving  the  money.  Nor 
can  the  fact  that  such  a  method  of  build- 
ing and  paying  for  roads  and  bridges  had 
long  been  a  matter  of  custom  in  logan  coun- 
ty sanction  or  legalize  the  method.  In  the 
Instant  case  the  warrants  embracing  the  sum 
allowed  for  the  construction  of  the  bridge 
were  assigned  to  and  discounted  by  appellees 
In  November  or  December,  1903,  when  the 
commissioner  had  not  made  a  contract  for 
the  construction  of  the  bridge,  and  did  not 
know  what  it  would  cost.  The  money  he 
received  upon  the  warrants  he  held  until  the 
summer  of  1906,  when  about  two-thirda  of 
it  was  paid  on  the  bridge,  leaving  the  re- 
mainder in  bis  hands,  which,  it  is  claimed 
for  the  county,  has  not  since  been  expended 
as  contemplated  by  the  fiscal  court  Such 
methods  of  conducting  the  business  of  a 
county  cannot  receive  our  approval.  In  no 
event  had  the  fiscal  court  the  power  to  ap- 
point Flowers  commissioner  to  construct  the 
bridge  in  question,  as  he  was  a  magistrate 
of  Logan  county,  and  by  virtue  thereof  a 
member  of  the  fiscal  court  of  the  county. 
In  the  case  of  Pulaski  County  v.  Sears,  117 
Ky.  249,  78  S.  W.  123,  25  Ky.  Law  Rep.  1381. 
it  was  held  that  an  order  of  the  fiscal  court 
Investing  the  county  judge  with  the  general 
supervision  of  the  roads  of  the  county  and 
making  the  magistrate  in  each  magisterial 
district  his  assistant  was  void.  In  Boyd 
County  V.  Arthur,  118  Ky.  932.  82  S.  W.  613, 
26  Ky.  Law  Rep.  906,  it  Is  said :  "The  stat- 
utes that  we  have  referred  to  have  the 
same  end  in  view  when  they  forbid  members 
of  the  fiscal  court  being  interested  In  any 
contract  or  work.  •  •  •  >•  Vaughn  v.  Hu- 
lett,  119  Ky.  380,  84  S.  W.  309.  27  Ky.  Law 
Rep.  35;  Daviess  County  v.  Goodwin,  116 
Ky.  801,  77  S.  W.  185,  25  Ky.  Law  Rep.  1081. 
It  Is  patent,  however,  from  the  record  that 
the  warrants  issued  to  Flowers  were  dis- 
counted by  appellees  in  good  faith,  and  that 
Flowers  also  acted  in  good  faith  in  so  dis- 
posing of  the  warrants.  Indeed,  the  record 
casts  no  reflection  upon  the  character  of  any 
of  the  parties  to  the  transaction,  but,  on  the 
contrary,  shows  that  they  but  followed  a 
custom  which,  though  unsanctioned  by  the 
law,  had  long  obtained  in  Logan  county.  It 
Is  conceded  that  the  bridge  constructed  across 
Muddy  river  near  Duncan's,  under  the  su- 
pervision of  Flowers,  was  of  excellent  ma- 
terial and  workmanship,  and  that  Its  cost 
was  less  than  was  expected  by  the  fiscal 
court  As  before  stated,  the  bridge  cost  $1,- 
108.17,  and  this  sum  was  admittedly  paid 
by  Flowers  out  of  the  $1,652.40  obtained 
from  appellees  upon  the  warrants.  As  the 
fiscal  court  of  Logan  county  seems  to  have 
accepted  the  bridge  and  It  has  been  in  use 
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by  the  people  ot  the  county  since  its  com- 
pletion and  Is  conceded  to  be  worth  the 
amount  expended  by  Flo-vrers  In  Its  construc- 
tion, we  think  equity  requires  that  Logan 
county  should  pay  appellees  the  f  1,108.17  they 
furnished  to  construct  the  bridge.  There- 
fore In  so  adjudging  the  circuit  court  did  not 
err.  As  Flowers,  however  innocent  of  any 
purpose  to  wrong  them,  sold  and  assigned 
appellees  the  two  void  warrants,  be  Is  liable 
to  them  for  the  difference  between  what  they 
paid  him  for  the  warrants  and  the  amount 
for  which  they  were  given  Judgment  against 
Logan  county,  that  Is,  they  were  entitled 
to  recover  of  him  $4.54.83,  with  interest  from 
January  1,  1907,  and  for  this  sum  and  In- 
terest the  circuit  court  very  properly  gave 
appellees  Judgment  against  Flowers. 

The  circuit  court  did  not  pass  upon  the 
credits  and  demands  asserted  against  the 
claim  of  appellees  and  against  Logan  coun- 
ty by  the  answer  of  Flowers,  nor  will  we 
do  so,  as  It  appears  that  these  matters  can- 
not be  relied  on  to  defeat  appellees'  claim, 
and  besides  they,  with  other  like  demands, 
are  Involved  In  another  action  between  Flow- 
ers and  I>ogan  county,  pending  in  the  Logan 
circuit  court. 

Finding  no  error  In  the  Judgment  appealed 
from,  It  Is  affirmed  both  as  to  Logan  county 
and  J.  H.  Flowers. 


WICKHAM'S  ADM'R  t.  LOUISVILLE  &  N. 
R.  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  10,  1909.) 

1.  Masteb  and  Servant  (§  236*)— Injuries  to 
Servant— CoNTRiBUTORT  Negligence. 

Where  a  watchman  employed  to  keep  tres- 
passers on  a  railroad  track  from  being  Injured 
by  trains  suddenly  stepped  without  looking  from 
a  place  of  safety  before  an  approaching  train, 
which  he  knew  was  due,  be  was  negligent  as  a 
matter  of  law  barring  a  recovery  for  his  death. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  739;   Dec.  Dig.  §  236.*] 

2.  Master  and   Servant  (|  137*)— Injuries 
TO  Servant— Care  Required  of  Master. 

A  railroad  does  not  owe  to  its  watchman 
employed  to  keep  trespassers  on  the  track  from 
being  injured  by  trains  the  duty  of  regulating 
the  speed  of  its  trains,  and  it  is  not  liable  for 
the  death  of  the  watchman  struck  by  a  train, 
merely  because  it  operated  the  train  at  a^  negli- 
gent speed,  because  of  the  fact  that  the  public 
customarily  used  the  track  at  that  point,  which 
was  within  an  incorporated  town. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  274 ;  Dec.  Dig.  {  137.*] 

Appeal  from  Circuit  Court,  Spencer  County. 

"To  be  offldally  reported." 

Action  by  John  Wlckham's  administrator 
against  the  LouiBvUIe  &  Nashville  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Reasor  &  Crume,  Edwards,  Ogden  &  Peak, 
and  Peak  &  Holland,  for  appellant.  Luther 
C.  Willis  and  Benjamin  D.  Warfleld,  for  ap- 
pellee. 


CLAT,  C.  Appellant,  J.  W.  Crume,  as  ad- 
ministrator of  John  WIckham,  instituted  this 
action  against  appellee,  Louisville  &  Nasb- 
vUIe  Railroad  Company,  to  recover  damages 
for  the  destruction  of  the  life  of  John  Wick- 
ham.  At  the  conclusion  of  all  the  testimony 
the  court  awarded  appellee  a  peremptory  in- 
struction. 

The  deceased,  John  Wickham,  was  killed 
on  April  29,  1908.  At  the  time  of  bis  death 
he  was  53  years  of  age.  He  was  then  In  the 
employ  of  appellee  in  its  South  Louisville 
yards  as  day  watchman,  and  had  been  work- 
ing in  that  capacity  for  about  six  months. 
He  was  earning  $40  per  month.  His  duties 
as  watchman  were  to  protect  the  property  of 
appellant  in  its  yard  at  the  point  where  he 
was  stationed,  and  to  see  that  school  children 
and  other  trespassers  were  kept  off  the  track 
and  not  Injured  by  passing  trains.  The  de- 
ceased was  killed  in  Highland  Park,  an  in- 
corporated town  of  about  2,000  inhabitants. 
Highland  Park  is  situated  about  one-half 
mile  south  of  the  southern  limits  of  the  city 
of  Louisville.  Its  principal  thoroughfare  is 
Ottawa  street,  which  crosses  the  tracks  of 
appellee  about  150  feet  north  of  the  station 
at  Highland  Park,  about  680  feet  south  of 
the  "FX"  tower,  and  about  700  feet  south  of 
the  point  where  decedent  was  killed.  At 
the  "FX"  tower,  the  point  near  which  de- 
cedent lost  his  lite,  appellee  had  three  tracks, 
namely :  North  Main,  South  Main,  and  "Drill 
track."  Just  north  of  the  "FX"  tower  the 
tracks  became  numerous  and  constitute  ap- 
pellee's yards;  there  being  12  tracks  in  all. 
There  is  a  street  on  each  side  of  the  yards, 
one  on  the  east  and  one  on  the  west,  running 
north  from  Ottawa  street.  They  run  for  a 
short  distance  only.  At  the  place  where  de- 
cedent was  killed,  appellee's  right  of  way  was 
about  80  feet  wide.  There  was  proof  tend- 
ing to  show  that  a  number  of  persons  passed 
across  the  track  at  this  point  Appellant  was 
struck  by  train  No.  4,  which  is  a  fast  passen- 
ger train  running  between  Nashville  and  Cin- 
cinnati. It  was  due  at  the  "FX"  tower  Just 
north  of  Highland  Park  at  8 :43  a.  m.  It  was 
on  time  on  the  morning  of  April  29,  1908.  It 
was  then  running  between  25  and  30  miles 
an  hour.  Its  speed  was  a  little  less  than  its 
usual  rate.  Just  prior  to  the  accident  the 
decedent  was  in  the  tower  house  talking  to 
one  Harry  Barker.  In  the  presence  of  de- 
cedent, and  at  a  time  when  decedent  was 
close  enough  to  hear,  Mr.  Daniels,  the  tower 
operator,  told  Barker  that  No.  4  was  ap- 
proaching. Barker  and  decedent  then  left  the 
tower  house.  Train  No.  4  did  not  stop  at  the 
tower  house.  When  it  arrived  it  gave  the 
usual  signals  of  its  approach  by  blowing  the 
whistle  and  continually  ringing  the  bell.  The 
decedent  went  to  a  point  between  North 
Main  track,  that  on  which  No.  4  was  running, 
and  track  No.  1.  At  that  time  he  was  in  a 
safe  place.    These  tracks  were  about  10  feet 
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apart  He  then  walked  a  distance  of  about 
23  feet  between  these  two  tracks  until  he  got 
where  the  switch  target  was  located.  As  de- 
cedent approached  the  switch  target,  the  yard 
engine  was  coming  toward  the  switch  target 
with  a  namber  of  freight  cars  attached,  and 
was  making  the  usnal  and  customary  noises 
incident  to  a  moving  freight  train.  When  de- 
cedent reached  the  switch  target,  he  turned 
to  pass  between  It  and  the  North  Main  track. 
This  brought  him  In  dangerous  proximity  to 
train  No.  4,  which  was  then  passing.  Up  to 
that  time  he  had  been  in  a  safe  place.  When 
he  attempted  to  step  between  the  switch 
target  and  the  North  Main  track,  train  No. 
4  was  right  on  him,  and  he  was  struck  by 
the  engine  and  killed. 

It  is  not  charged  that  there  was  any  neg- 
ligence in  falling  to  give  the  usual,  custom- 
ary, and  timely  warning  of  the  approach  of 
the  train.  It  is  not  alleged  that  those  In 
rfaarge  of  the  train  saw,  or  by  the  exercise 
of  ordinary  care  could  bare  seen,  decedent  in 
time  to  avoid  Injuring  him.  The  only  negli- 
gence relied  upon  Is  the  speed  of  the  train. 
To  sostain  this  contention  it  Is  argued  that 
it  was  shown  that  there  was  a  customary  use 
by  the  public  of  appellee's  tracks  at  tliat 
point,  and,  as  the  accident  happened  in  an 
incorporated  town,  appellee  should  have  run 
its  train  with  reference  to  the  presence  of 
SDch  persons,  and  that  it  was  negligence  on 
its  part  to  pass  that  point  at  a  speed  of  25 
or  30  miles  an  hour.  In  considering  this 
question,  it  must  be  rememtwred  that  there 
was  some  evidence  tending  to  show  that  de- 
cedent had  actual  notice  of  tlie  approaching 
train.  Whether  this  be  true  or  not,  it  is  cer- 
tainly true  that  decedent  was  employed  to 
keep  trespassers  on  the  tracks  from  being  In- 
jured. He  had  been  employed  as  watchman 
for  six  months.  It  was  his  duty  to  know  the 
time  of  the  arrival  and  departure  of  trains 
at  that  point  What,  then,  was  the  duty  of 
appellee  towards  decedent? 

In  the  case  of  Conulff  v.  L.  H.  &  St  L.  Ry. 
Co.,  124  Ky.  763,  99  S.  W.  1154,  30  Ky.  Law 
Itcp.  982,  where  damages  were  sought  for  the 
death  of  a  flagman  who  was  stntloned  by  the 
railroad  company  at  a  street  crossing  in 
Louisville  to  warn  persons  of  the  approach 
of  trains,  this  conrt  said :  "It  was  as  much 
the  duty  of  Connlff  to  keep  a  lookout  for 
trains  approaching  the  crossing,  and  give 
warning  to  travelers,  when  he  was  arranging 
the  switch  targets,  as  it  was  when  he  had 
flolshed  his  task  and  was  engaged  In  no  oth- 
er way  than  as  flagman.  Resting  the  case 
npon  this  ground,  appellee  did  not  owe  Con- 
nlfl  any  lookopt  duty,  and  was  under  no  ob- 
ligation to  give  him  warning  of  the  approach 
of  Its  trains ;  in  fact  owed  him  no  duty,  im- 
til,  as  the  conrt  said  In  the  Instruction,  he 
was  discovered  to  be  In  peril." 

In  the  case  of  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Harrod'B  Adm'r  (Ky.)  115  S.  W.  699, 
the  distinction  between  the  duty  owing  by 
railroad   companies   to  a   licensee   and   to 


those  whose  duty  it  is  to  know  of  the  time  of 
the  arrival  of  trains  Is  clearly  pointed  out 
There  the  decedent  was  a  brakeman  in  the 
employ  of  the  Southern  Railway  Company. 
He  was  at  work  In  the  railroad  company's 
yards  at  Georgetown,  Ky.,  and  was  engaged 
with  others  in  shifting  cars.  This  court, 
in  discussing  the  question  of  excessive  speed, 
said:  "If  Harrod  bad  been  a  section  work- 
man in  the  yards  at  Georgetown,  his  cast 
would  not  have  been  less  than  it  is.  See- 
tlonmen  work  In  railroad  yards,  as  well  as 
In  the  country,  at  all  times,  and  may  rea- 
sonably be  expected  there  at  any  time.  They 
must  be  aware  of  the  time  of  the  ruuning  of 
the  trains  over  the  track  on  which  they  are 
at  work.  Even  though  those  In  charge  of 
a  fast  train  knew  they  were  working  at 
that  point  or  might  reasonably  be  expected  to 
be  working  there,  they  also  knew  it  was  their 
duty  to  maintain  a  clear  track  for  that  train, 
and  to  themselves  keep  out  of  its  way,  as 
they  well  could.  Would  the  speed  of  the 
train,  even  though  negligence  to  the  passen- 
gers or  licensees,  have  been  negligence  as  to 
them?  We  think  not  and  it  would  make  no 
difference  whether  they  were  In  the  yards  at 
Georgetown,  at  Kincaid,  or  in  the  country, 
where  there  was  no  station,  for  It  must  al- 
ways be  borne  In  mind  that  negligence  to- 
ward a  person  is  the  antithesis  of  a  duty 
owing  to  that  person.  But  the  facts  of  this 
case  carry  us  one  step  further.  Decedent 
actually  knew  that  train  No.  4,  a  fast 
through  passenger  train,  was  due  to  pass 
his  point  at  6:50.  He  obtained  the  knowl- 
edge for  the  very  purpose  of  keeping  out 
of  Its  way.  When  it  came  along  at  the 
very  moment  it  was  due  to  come,  it  were 
as  if  be  had  at  that  moment  notice  of 
the  fact  Why  do  trains  whistle  and  ring 
their  bells?  Obviously  to  notify  people, 
whom  they  owe  a  duty  to,  of  their  approach. 
If,  then,  the  person  to  be  notified  already 
knows  the  fact  w'hy  again  notify  him?  L. 
&  N.  R.  R.  Co.  V.  Taaffe's  Adm'r,  106  Ky. 
535.  50  S.  W.  850,  21  Ky.  Law  Rep.  64;  Helm 
V.  L.  &  N.  R.  R.  Co.,  33  S.  W.  396,  17  Ky. 
Law  Rep.  1004;  Craddock  v.  L.  &  N.  R.  R. 
Co.,  16  S.  W.  125,  13  Ky.  Law  Rep.  18.  And 
why  are  trains  required  by  the  common  law 
to  slacken  their  speed  when  passing  through 
populous  settlements?  Because  It  is  far 
more  probable  that  one  or  more  persons 
from  among  so  great  a  number  may  be,  and 
probably  will  be,  rightfully  using  the  tracks 
of  the  railroad  at  that  point  at  that  moment 
unaware  of  the  train's  approach,  and,  if  the 
too  high  rate  is  maintained,  they  will  be  run 
over  and  killed  or  Injured  before  they  could 
get  out  of  the  way  even  after  learning  that 
the  train  was  coming.  But  those  who  know 
that  the  fast  train  is  due  and  coming  In  can- 
not rely  upon  its  duty  towards  others  ignor- 
ant of  the  fact,  so  as  to  charge  its  opera- 
tives with  negligence  in  ruimlng  it  at  high 
rate  of  speed,  for  with  their  knowledge,  by 
keeping  off  the  track,  the  speed  of  the  train 
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would  be  barmleBs  to  them.  Bat  tbe  tacts 
here  carry  us  stUI  another  step.  Decedent 
unnecessarily  went  from  a  place  of  safety 
to  one  of  great  hazard  to  serve  Ms  own  con- 
venience alone,  and  thereby  put  himself  in  a 
position  where  no  amount  of  care  In  operating 
train  No.  4  would  hare  saved  him.  They 
could  not  see  blm  until  he  suddenly  stepped 
out  on  the  track  Immediately  In  front  of  their 
engine.  Whether  running  20  or  50  miles  an 
hour  then,  the  train  could  not  have  been 
stopped  In  time  to  avoid  striking  him.  Be- 
tween the  tracks  was  a  safe  place  in  which 
to  do  bis  work.  On  the  west  side  was  safer, 
though  not  quite  so  convenient.  To  step  in- 
to the  middle  of  the  main  track,  at  the  mo- 
ment a  fast,  heavy  train  was  due,  and  which 
he  knew  was  due,  without  looking,  is  such  an 
act  of  negligence  that  its  quality  is  not  de- 
batable. Nor  can  it  be  ignored  in  law.  Be- 
ing established  without  question,  its  legal 
effect  is  a  pure  question  of  law." 

The  rule  laid  down  in  I.  C.  R.  R.  Co.  v. 
Murpdy's  Adm'r,  123  Ky.  787,  97  S.  W.  729, 
30  Ky.  Law  Rep.  93,  11  L.  R.  A.  (N.  S.)  352, 
is  not  applicable  to  this  case.  There  Murphy 
was  one  of  the  public,  and  a  licensee.  In  this 
case  the  decedent  was  an  employ^  whose  duty 
It  was,  not  only  to  keep  others  out  of  the 
way  of  approaching  trains,  but  himself  like- 
wise. Furthermore,  Wlckham,  who  had  been 
In  a  place  of  safety,  suddenly  stepped  before 
the  approaching  train,  which  he  knew  was 
due,  and  without  looking.  As  said  In  the  case 
of  Cincinaati,  N.  O.  &  T.  P.  By.  Co.  v.  Har^ 
rod's  Adm'r,  supra,  this  was  such  an  act  of 
negligence  that  its  quality  is  not  debatable. 

In  view  of  the  foregoing  authorities,  we 
conclude  that  the  speed  of  the  train  at  tbe 
time  of  the  accident  was  not  negligence  as  to 
the  decedent.  It  would  be  a  strange  rule, 
indeed,  that  would  require  a  railroad  com- 
pany to  regulate  the  speed  of  its  trains  with 
teference  to  tbe  presence  of  a  watchman, 
.  whose  duty  it  was  to  know  when  the  train 
would  arrive  and  keep  others  and  himself 
from  being  injured  by  it  As  no  other  negli- 
gence is  relied  upon,  we  conclude  that  the 
court  properly  directed  a  finding  in  favor  of 
appellee. 

Judgment  affirmed. 


OFFUTT  ft  BLACKBURN  v.  DOYLE. 
TCourt  of  Appeals  of  Kentucky.    Oct.  29,  1009.) 
1.  Appeal  and  Ebros  (S  96 i*)— Consolida- 
tion OF  Actions  —  Discretion  of  Trial 

Co  U  BT— Re  V  I£  w 

Tbe  action  of  the  court  in  directing  that  an 
original  cause  of  action  and  a  cause  of  action 
presented  by  cross-petition  shall  be  heard  to- 
gether by  the  same  jury  will  not  be  disturbed 
unless  it  appears  that,  in  the  exercise  of  a  sound 
discretion,  the  court  should  have  ordered  sep- 
arate trials  before  separate  juries. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3834;   Dec.  Dig.  {  9C4.»] 


2.  JUKT  (S  95*)— COMPETBNOT  OF  JUBOBS— PBI- 
OB   SEBVICE— SlUILAB   CAUSE. 

In  actions  by  buyers  of  seed  wheat  based 
on  the  seller's  warranty  that  the  wheat  was 
good,  and  the  fact  that  it  did  not  germinate,  tbe 
seller  made  his  pleading  a  cross-petition  against 
a  warehouseman  alleging  that  he  had  stored  the 
wheat  in  the  latter's  warehouse,  and  that  the- 
latter  violated  his  agreement.  Some  of  tbe  ac- 
tions by  the  buyers  were  tried  before  juries 
without  the  issues  made  by  the  cross-petition  be- 
ing heard.  Thereafter  the  actions  on  the  cross- 
petitions  were  consolidated,  and  were  called  for 
trial  at  the  saine  term  of  court  Held,  that  the 
refusal  of  the  court  to  continue  the  consolidated 
action  or  to  impanel  a  new  jury  to  try  it  on 
tbe  ground  that  the  jurors  on  the  regular  panel 
had  served  in  trying  the  issues  in  the  orieina) 
actions  was  proper;  tbe  issues  being  entirely 
different,  though  in  relation  to  tbe  same  subject- 
matter. 

[E!d.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  i  428 ;   Dec.  Dig.  {  95.*] 

3.  Evidence  (g  406*)— Pabol  Evidence— Re- 
ceiits— Contbactb. 

A  receipt  issued  by  a  warehouseman  stating 
tbe  receipt  of  a  specified  quantity  of  wheat  for 
delivery  on  the  presentation  of  tbe  receipt  prop- 
erly indorsed  and  tbe  payment  of  the  charges, 
and  which  provides  that  the  wheat  is  held  for 
the  owner  at  bis  risk  as  to  fire  or  depreciation, 
that  the  grain  may  be  mixed  with  grain  of  like 
quality  and  may  be  delivered  from  any  bin  con- 
taining like  quality  of  gralq.  Is  more  than  a 
receipt,  and  is  a  contract  fixing  the  rights  of  the 
parties,  and  parol  evidence  u  inadmissible  to 
vary  its  terms,  in  the  absence  of  fraud  or  mis- 
take, though  a  receipt  may  be  contradicted  by 
parol  evidence  without  any  averment  of  fraud  or 
mistake. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  1825;   Dec.  Dig.  {  406.  *! 

4.  Tbial  (J  252*)— Instructions— Evidence. 

Wbere  a  written  contract  between  the  par- 
ties to  an  action  is  set  up  or  relied  on  in  the 
pleadings  or  is  introduced  in  the  evidence,  the 
court  should  instruct  on  the  writing,  and,  though 
there  is  evidence  of  mistake  or  fraud  or  want 
of  consideration,  the  court  should  charge  that 
the  writing  is  the  contract  unless  the  jury  be- 
lieve that  It  was  not  executed,  or  that  it  was 
without  consideration,  or  was  procured  by  fraud 
or  mistake. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent- 
Dig.  S§  604,  607 ;   Dec.  Dig.  S  252.*] 

5.  Evidence  (§i  431,  432,  433,  434*)- Pabol— 
Admissibilitt. 

Where  there  is  a  denial  of  the  execution  of 
a  written  contract  relied  on  or  an  averment  of 
want  of  consideration  or  of  fraud  or  that  by  mu- 
tual mistake  it  does  not  contain  the  contract, 
parol  evidence  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1975-2020;  Dec  Dig.  SI  431,  432, 
433,  434>] 

6.  TRIAL  (I  244*)  —  Instructions— PoiNTiNa 
Out  Particulab  Evidence. 

Tbe  rule  that  it  is  not  proper  to  point  out 
particular  evidence  in  an  instruction  or  to  give 
undue  prominence  to  any  fact  applies  to  parol 
evidence,  and  not  to  written  evidence  of  a  con- 
tract. 

[Eld.  Note.— For  other  cases,  se^  Trial,  Cent. 
Dig.  §  578 ;   Dec.  Dig.  S  214.*] 

Appeal  from  Circuit  Court,  Scott  County. 

"To  be  officially  reported." 

Consolidated  cross-action  by  Ed.  Doyle,  a 
defendant  in  several  actions,  against  Offutt 
&   Blackburn.     From   a  judgment   for  the- 
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former,  the  latter  appeal.    Beveraed,  and  new 
trial  granted. 

B.  M.  Lee,  tor  appellants.    Bradley  &  Brad- 
ley, for  appellee. 

CARROLL,  J.  Tbe  appellants  are  seed 
'warehousemen,  and  in  July,  1907,  the  appel- 
lee Doyle  stored  In  their  warehouse  some 
'600  bushels  of  wheat  In  the  fall  of  the 
same  year  the  appellee  sold  this  wheat  to  a 
number  of  farmers,  who  wanted  It  for  seed- 
ing purposes.  The  farmers  to  whom  the 
wheat  was  sold  sowed  it,  and  it  failed  to 
germinate.  Thereupon  the  farmers  brought 
suits  against  appellee  for  damages,  and  each 
-of  tbem  recovered  Judgment  against  him  for 
the  price  paid  for  the  wheat.  The  suits  of 
tbe  farmers  were  based  on  the  ground  that 
the  wheat  was  bought  to  be  used  as  seed 
wbeat,  and  for  no  other  purpose,  and  that 
appellee  warranted  It  to  be  good  seed  wheat 
In  his  answer  to  these  various  suits,  which 
was  in  substance  a  traverse,  appellee  made 
his  pleading  a  cross-petition  against  appiel- 
lants,  averring  in  the  cross-petition:  That, 
when  he  stored  the  wheat  In  the  elevator  of 
appellants,  be  informed  them  that  it  was  to 
be  sold  as  seed  wheat,  and  they  agreed  to 
store  the  same  in  a  separate  bin  or  elevator 
and  deliver  to  him,  or  the  persons  to  whom 
.  be  might  sell,  tbe  identical  wheat  stored,  and 
also  to  deliver  No.  2  wbeat  That  in  viola- 
tion of  their  agreement  appellants  failed  to 
keep  tbe  wbeat  In  a  separate  bin  or  elevator, 
and  mixed  it  with  other  wheat,  allowing  it 
to  become  overheated,  and  also  that  they  fail- 
ed to  deliver  to  him  No.  2  wheat.  He  also 
averred  that  by  mistake  appellants  Issued 
to  him  the  following  receipt:  "Received  in 
store  from  Ed.  Doyle  601  bushels  of  w,heat 
grade  No.  2,  which  we  will  deliver  to  Ed. 
Doyle  or  order,  upon  presentation  of  this 
receipt  properly  indorsed,  on  payment  of 
charges.  This  property  Is  held  for  the  owner 
in  store  at  his  risk  as  to  fire  or  depreciation 
from  any  cause.  This  grain  may  be  mixed 
with  grain  of  like  quality,  and  may  be  deliv- 
ered from  any  bin  containing  like  quality  of 
grain."  And  that,  when  be  learned  the  con- 
tents of  the  receipt,  be  notified  them  that  a 
mistake  had  been  made  in  its  issual,  and 
they  told  him  to  keep  tbe  receipt,  and  they 
would  store  his  wbeat  in  a  separate  bin  or 
elevator.  He  asked  Judgment  against  them 
for  tbe  amount  of  any  Judgment  that  might 
be  obtained  against  him  by  tbe  farmers  who 
had  sued  him.  To  this  cross-petition  the 
appellants  filed  an  answer  denying  all  its 
material  allegations,  but  they  did  not  set 
up  or  rely  on  the  receipt  as  containing  the 
contract  between  them.  It  appears  from  the 
record  that  three  of  the  suits  filed  by  tbe 
farmers  against  appellee  were  tried  before 
Juries  without  tbe  Issues  made  by  tbe  cross- 
petition  being  beard  or  disposed  of,  and  that 
after  verdicts  had  been  returned  In  favor 
of  the  farmers  in  these  cases  the  actions  of 
appellee  against  appellants  on  his  cross-peti- 


tion in  the  cases  in  which  tbe  farmers  bad 
obtained  Judgments  were  by  consent  consoli- 
dated and  called  for  trial  at  tbe  same  term 
of  the  court  at  which  the  farmers  who  sued 
appellee  had  obtained  Judgments  against  him. 
\Aihen  the  consolidated  actions  on  the  cross- 
petition  were  called  for  trial,  the  appellauts 
moved  the  court  to  continue  the  case  or  im- 
panel a  new  Jury  to  try  the  issues  upon  the 
ground  that  the  Jurors  upon  tbe  regular 
panel  bad  served  in  trying  tbe  issues  ou  tbe 
original  petition  between  the  farmers  and 
appellee.  The  court  overruled  the  motion, 
and  the  record  shows  that  the  panel  of  Jurors 
who  tried  tbe  case  on  the  cross-petitions  of 
appellee  against  appellants  was  composed, 
with  one  exception,  of  the  same  persons  who 
sat  as  Jurors  in  tbe  cases  of  the  farmers 
against  tbe  appellee.  We  are  asked  to  re- 
verse tbe  verdict  in  favor  of  appellee  for  tbe 
alleged  error  of  tbe  court  In  refusing  to  con- 
tinue the  case  or  select  new  Jarors  before 
whom  it  might  be  tried,  and  for  error  in  giv- 
ing and  refusing  Instructions. 

Although  the  record  does  not  contain  the 
evidence  heard  in  the  cases  of  tbe  farmers 
against  Doyle,  it  is  entirely  probable,  and  we 
so  assume,  that  in  those  cases  tbe  Juries 
beard  a  good  deal  about  the  suits  pending 
on  the  cross-petitions  of  Doyle  against  OfCutt 
&  Blackburn;  and  possibly  they  formed  some 
opinion  as  to  the  merits  of  the  case  pending 
between  Doyle  and  Offntt  St  Blackburn.  Tbe 
issues  in  the  two  cases,  however,  were  very 
different  In  the  suits  between  tbe  farmers 
and  Doyle  there  were  really  only  two  ques- 
tions in  dispute:  One,  whether  tbe  wheat 
was  bought  for  and  represented  to  be  good 
seed  wheat  the  other  whether  or  not  it  ger- 
minated; whereas,  In  the  suit  between  Doyle 
and  Oflutt  &  Blackburn,  the  Issues  were  first 
whether  or  not  OSutt  &  Blackburn  agreed 
to  keep  tbe  wheat  in  a  separate  bin,  or  so 
that  it  would  not  become  heated;  and,  sec- 
ond, whether  or  not  they  committed  a  breach 
of  this  agreement  in  putting  it  in  bins  with 
other  wheat  and  permitting  it  to  become 
overheated,  and  In  falling  to  deliver  No.  2 
wheat  But  without  respect  to  tbe  similarity 
or  dieCerence  in  the  facts  In  the  cases  be- 
tween tbe  farmers  and  Doyle,  and  those  be- 
tween Doyle  and  OfTutt  &  Blackburn,  it  is  a 
sufficient  answer  to  tbe  argument  of  counsel 
to  say  that  the  court  In  its  discretion  might 
have  directed  tbe  actions  of  Doyle  against 
Offutt  &  Blackburn  to  be  tried  with  the  suits 
of  the  farmers  against  Doyle.  Doyle's  cause 
of  action  against  Offutt  &  Blackburn  was 
affected  by  and  grew  out  of  the  original  cause 
of  action  against  him.  If  bis  contention  was 
true,  the  suits  of  tbe  farmers  against  him 
were  caused  by  the  negligence  or  breach  of 
contract  on  the  part  of  Oflutt  &  Blackburn. 
If  the  court  had  directed  the  original  cause 
of  action,  and  the  cause  of  action  arising  on 
tbe  cross-petition  to  be  heard  at  the  same 
time  before  the  same  Jury,  tbe  Jurors  in 
place  of  hearing  both  cases  at  different  times 
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would  have  beard  both  of  tbem  together,  and 
It  l8  plain  that  tbe  effect  on  tlielr  minds 
would  be  precisely  the  same.  If  the  facts 
they  heard  In  the  cases  of  the  farmers  against 
Doyle  operated  to  prejudice  tbem  In  any  way 
against  Offutt  &  Blackburn,  It  would  have 
affected  them  the  same  way  If  the  cases  bad 
been  heard  together.  And  so  we  are  unable 
to  perceive  how  Offutt  &  Bladcbom  were 
prejudiced  by  the  ruling  of  the  court 

It  Is  quite  a  common  practice  for  the  trial 
court  to  order  an  original  cause.of  action  and 
a  cause  of  action  presented  by  cross-petition 
to  be  heard  together  by  the  same  jury ;  and, 
although  this  practice  may  sometimes  operate 
to  the  disadvantage  of  one  of  the  litigants, 
it  will  not  be  ground  for  reversal  unless  it 
Is  made  to  appear  that  In  the  exercise  of  a 
sound  discretion  the  trial  court  should  have 
ordered  separate  trials  and  before  jurors 
Who  did  not  sit  In  the  first  trial.  It  is,  of 
course,  of  the  highest  Importance  that  jur- 
ors who  are  called  upon  to  decide  issues  of 
fact  should  be  free  from  bias  or  prejudice 
for  or  against  either  of  the  parties  to  the 
litigation,  and  that  their  minds  should  be  in 
such  condition  as  to  receive,  free  from  for- 
mer opinions  or  impressions,  the  evidence  in- 
troduced in  support  of  the  respective  conten- 
tions of  the  parties.  But  this  much-desired 
end  cannot  in  all  cases  be  obtained;  and  In 
trials  where  cross-petitions  are  allowable, 
and  tbe  court  In  the  exercise  of  a  sound  dis- 
cretion directs  the  Issues  on  the  original  and 
cross-petition  to  be  heard  together,  tbe  jurors 
necessarily  hear  evidence  In  one  branch  of 
the  case  that  may  have  a  tendency  to  Influ- 
ence their  judgment  upon  the  other. 

We  may  further  add  that,  if  a  new  Jury 
had  been  impaneled,  they  would  necessarily 
have  learned  all  about  the  suits  of  the  farm- 
ers in  the  trial  of  the  case  between  Doyle  and 
Offutt  &  Blackburn.  Doyle's  cause  of  action 
against  Offutt  &  Blackburn  was  rested  sole- 
ly on  the  ground  that  he  was  obliged  to  pay 
damages  to  the  farmers  who  sued  him.  And 
80,  In  the  trial  of  his  case  against  Offutt  & 
Blackburn,  the  facts  as  to  bis  loss  and  how 
It  occurred  and  everything  relating  thereto 
would  necessarily  be  brought  to  the  attention 
of  the  Jury. 

Counsel  for  appellant  requested  the  court 
to  give  an  Instruction  saying,  in  substance, 
that  the  warehouse  receipt  was  the  written 
evidence  of  tbe  contract  between  the  parties, 
and  the  law  presumed  that  it  expressed  the 
true  agreement,  and  the  Jury  should  so  find, 
unless  they  believed  that  the  contract  be- 
tween the  parties  was  that  the  wheat  should 
be  stored  In  a  separate  bin  and  kept  as  seed 
wheat,  and  that  by  mutual  mistake  this  part 
of  the  agreement  was  omitted  from  the  re- 
ceipt But  the  court  refused  to  give  this  ot 
any  instruction  based  on  the  receipt.  Offutt 
ic  Blackburn  Introduced  evidence  showing 
that  the  receipt  contained  the  only  contract 
they  had  with  Doyle,  while  the  evidence  for 
Doyle  tended  to  show  that  the  receipt  did  not 


contain  the  contract,  and  that  this  fact  was 
known  to  and  in  effect  acknowledged  by  Of- 
futt &  Blackburn.  There  was  also  evidence 
conducing  to  show  that  Offutt  &  Blackburn 
did  not  properly  handle  the  wheat  or  deliver 
No.  2  wheat  The  execution  and  delivery  of 
tbe  receipt  was  admitted;  the  only  conten- 
tion of  Doyle  being  that  it  did  not  fully  ex- 
press the  contract.  In  the  absence  of  mutual 
mistake  as  to  its  contents,  the  receipt  was 
tbe  contract  beween  the  -parties.  It  not  only 
acknowledged  the  receipt  of  the  wheat  but 
contained  an  agreement  upon  the  part  of  Of- 
futt &  Blackburn  to  deliver  it  Although 
called  a  warehouse  receipt.  It  was  more  than 
an  ordinary  receipt  and  must  be  treated  as  a 
contract  fixing  the  right  of  the  parties  as  to 
the  matters  it  related  to.  When  there  Is  a 
written  contract  between  the  parties  engaged 
in  litigation,  and  the  contract  Is  set  up  or 
relied  on  in  the  pleadings,  or  is  introduced  in 
evidence,  the  court  should  give  an  Instruction 
based  on  the  writing.  A  writing  Is  the  best 
evidence  of  what  the  parties  agreed  to  do; 
and,  when  its  execution  is  admitted,  in  the 
absence  of  fraud,  want  of  consideration  or 
mistake,  their  rights  must  be  settled  accord- 
ing to  its  terms.  Where  there  is  a  denial  of 
the  execution  of  a  paper,  or  an  averment 
that  it  was  obtained  by  fraud,  or  that  by  mu- 
tual mistake  it  does  not  contain  the  contract, 
or  a  want  of  consideration  is  pleaded.  It  Is 
proper  to  admit  oral  evidence  to  sustain  the 
pleas.  But  this  does  not  change  the  rule  that 
the  court  sliould  instruct  the  jury  that  the 
writing  Is  the  contract;  and  they  should  so 
find,  if  It  was  executed,  unless  they  believe 
from  the  evidence  that  it  was  executed  with- 
out consideration  or  by  fraud  or  mistake  as 
the  case  may  foe.  A  writing  like  this  does 
not  stand  on  tbe  same  footing  as  parol  evi- 
dence. It  has  been  ruled  time  and  time  again 
that  it  is  not  proper  to  point  out  particular 
evidence  in  an  Instruction,  or  to  give  undue 
promineuce  to  any  fact;  but  this  practice 
applies  to  parol  evidence,  and  not  to  written 
evidence  of  a  contract.  If  in  the  trial  of  an 
ejectment  case  the  plaintiff  introduces  deedis 
and  records  showing  that  he  has  a  good  pa- 
per title,  the  court  should  Instruct  the  jury 
that  the  record  evidence  Invests  the  plaintiff 
with  a  good  title  and  they  should  so  find,  un- 
less they  believe  it  is  avoided  by  some  de- 
fense set  up  by  the  defendant  that  Is  sup- 
ported by  the  evidence.  And  so  in  a  suit  on 
a  promissory  note,  judgment  or  other  record, 
the  law  gives  high  regard  to  written  con- 
tracts, and,  when  engagements  or  undertak- 
ings are  reduced  to  writing,  the  legal  pre- 
sumption is  that  they  express  the  true  agree- 
ment between  the  parties. 

It  should,  however,  be  noted  that  the  rule 
stated  with  reference  to  written  contracts, 
deeds,  and  records  does  not  apply  to  an  or- 
dinary receipt  acknowledging  the  payment 
of  money  or  other  tiling,  or  to  the  recital  in 
an  Instrument  of  the  amount  of  the  consid- 
eration paid  or  received.    A  receipt  is  oulj 
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prima  fade  evidence  of  tlie  truth  of  what  It 
contains.  It  may  be  assailed  and  contradict- 
ed by  parol  evidence  without  any  averment 
of  fraud  or  mistake  In  Its  execution  or  deliv- 
ery. The  distinction  in  tills  particular  be- 
tween deeds,  contracts,  and  other  agreements 
and  receipts  is  well  pointed  out  in  Gully  v. 
Grubbs,  1  J.  J.  Marsh.  387,  where,  in  dis- 
cussing this  question,  the  court  said: 
"Wherever  a  right  is  vested  or  created  or 
extinguished  by  contract  or  otherwise,  and 
writing  is  employed  for  that  purpose,  parol 
testimony  Is  Inadmissible  to  alter  or  contra- 
dict the  legal  and  common-sense  construction 
of  the  instrument  But  that  any  writing, 
which  neither  by  contract,  the  operation  of 
law,  nor  otherwise,  vests  or  passes,  or  extin- 
gnUhes  any  right,  fout  is  only  used  as  evi- 
dence of  a  fact,  and  not  as  evidence  of  a  con- 
tract or  right,  may  be  susceptible  of  expla- 
nation by  extrinsic  circumstances  or  facts. 
Thus  a  wUI,  a  deed,  or  a  covenant  in  writing, 
so  far  OS  they  transfer  or  are  intended  to  be 
evidences  of  rights,  cannot  be  contradicted  or 
opposed  in  tbelr  legal  construction  by  facts 
'alinndl.'  But  receipts  or  other  writings, 
which  only  acknowledge  the  existence  of  a 
simple  fact,  such  as  the  payment  of  money 
for  example,  may  be  susceptible  of  explana- 
tion and  liable  to  contradiction  by  witness- 
es." This  principle  has  been  approved  in 
CaldweU  ▼.  Hardin,  3  T.  B.  Mon.  349 ;  Peddi- 
cordT.  Hill,  4  T.  B.  Mon.  370;  Gordon  v.  Gor- 
don, 1  Mete.  285,  and  many  other  cases. 

If,  therefore,  the  contract  did  express  the 
agreement  between  the  parties,  Doyle  was 
not  entitled  to  recover  unless  Offutt  &  Black- 
bum  failed  to  deliver  to  him  No.  2  wheat,  or 
were  guilty  of  negligence  in  storing  or  hand- 
ling the  wheat.  On  another  trial  of  the  case 
the  court  will  In  addition  to  the  other  in- 
structions given,  in  substance,  instruct  the 
Jnry  that  the  receipt  was  the  contract  be- 
tween the  parties  unless  by  mutual  mistake 
it  failed  to  express  the  true  agreement  be- 
tween them,  and  the  Jury  should  find  for  Of- 
futt &  Blackburn  if  they  delivered  to  Doyle 
No.  2  wheat  and  were  free  from  negligence  in 
storing  or  handling  it.  There  should  also  be 
Incorporated  in  instruction  No.  1  the  Idea 
that  the  receipt  controlled,  unless  there  was 
a  mistake  In  it. 

Wherefore  the  Judgment  Is  reversed  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 


PATRICK  et  al.  v.  PATRICK. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1900.) 

1.  Wnxs  ((I  439,  460*)— CoHSTBUCTiON— IN- 

lESTioN  OF  Testator. 

The  court  in  constming  a  will  sliould  aim 
to  ascertain  testator's  intention,  and  should,  if 
posBlble,  ao  constme  the  will  as  to  uphold  each 
Item  or  clause  thsreof. 

[Bd.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  952,  966;    Dec.  Dig.  H  439,  450.*] 


2.  Wills  (J  672*)— Constbuction— Cbeation 
OF  Tbdst^-Implicatiow. 

Testator  devised  all  his  property  to  his  son, 
provided  be  should  pay  a  specified  sum  to  each 
of  his  sisters,  and  declared  that  the  property 
should  be  kept  together  until  the  death  or  re- 
marriage of  the  wife,  and  that  the  son  should 
remain  with  the  family  and  manage  the  estate 
until  the  wife's  death  or  remarriage,  when  the 
property  should  pass  as  provided  for.  Held, 
that  the  wife  was  the  l>eneficiary  of  the  entire 
estate  for  life  or  during  widowhood,  with  re- 
mainder to  the  son,  who  took  the  title  as  trus- 
tee for  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1579 ;   Dec  Dig.  {  672.*] 

3.  Wills  (|  821*)— Chaboe  on  Pbopebtt  De- 
vised—Natube. 

A  testamentary  gift  to  testator's  son,  pro- 
vided that  be  pay  to  each  of  his  sisters  a  speci- 
fied sum  and  that  if  any  of  the  sisters  should 
be  dead  at  testator's  death  the  sum  should  be 
paid  to  her  bodily  heirs,  was  a  gift  to  the  son 
on  condition  that  the  payments  to  bis  sisters 
were  ihade,  which  payments  must  be  made  at 
the  death  of  testator,  and  tlie  amount  due  each, 
with  interest  from  the  end  of  the  year  succeed- 
ing testator's  death,  was  a  charge  on  the  son's 
interest. 

FEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ff  2114,  2116;   Dec.  Dig.  §  821.*] 

4.  Wills  (8  686*)  — CJonstbuction— Tbusts 
Cbe  ated— Tebkin  ation  . 

Where  testator  devised  all  bis  property  to 
his  son,  provided  that  be  pay  to  each  of  tes- 
tator's daughters  a  specified  sum,  and  declared 
that  the  property  should  be  kept  together  until 
the  death  or  marriage  of  testator's  wife,  and 
that  the  son  should  remain  with  the  family  and 
manage  the  estate  until  the  wife's  death  or  re- 
marriage, the  fact  that  the  son  removed  from 
the  property  did  not  affect  the  trust  created  iu 
favor  of  the  wife  or  the  rights  of  the  wife,  where 
the  son  continued  to  faithfully  execute  the  trust. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §{  1631,  1637;  De&  Dig.  |  686.*] 

5.  Tbusts  (8  815*)— Testamentabt  Tbusts— 
Compensation  of  Tbustee. 

Where  the  will  creating  a  trust  does  not 
declare  that  the  trustee  shall  not  be  compensat- 
ed for  the  services  rendered  in  executing  the 
trust,  the  court  may  allow  him  a  reasonable 
compensation  therefor. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  88  433-435;   Dec.  Dig.  t  316.*] 

6.  Wills  (8  602*)  —  Constbuctioit  —  Estates 
Cbeated. 

Testator  devised  all  his  property  to  his  son, 
provided  he  pay  a  specified  sum  to  each  of  tes- 
tator's daughters,  and  declared  that  the  property 
should  be  kept  together  until  the  death  or  mar- 
riage of  testator's  wife,  and  that  the  son  should 
remain  with  the  family  and  manage  the  estate 
until  the  wife's  death  or  marriage,  and  that  if 
the  son  should  die  without  bodily  heirs  his  share 
should  go  to  bis  surviving  sisters  or  to  their 
bodily  heirs.  Beld,  that  the  son  acquired  a  fee 
In  the  entire  estate,  subject  to  defeat  by  his 
death  without  living  issue  before  the  death  or 
marriage  of  testator  s  wife. 

[Eld.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  1351-1359;    Dec  Dig.  |  602.*] 

7.  Wills  (8  602*)— Constbxjction— Defeasi- 
ble Fee— TiuE  of  CoirriNOENCT. 

The  rule  that  where  an  estate  is  given  by 
will  which  may  be  defeated  on  the  happening  of 
a  contingency,  and  there  is  no  other  period  ap 
parent  or  Intended  In  which  the  event  shall  oc- 
cur, it  shall  refer  to  an  event  happening  within 
the  lifetime  of  the  testator,  does  not  obtain  when 


•For  otbar  cues  see  same  topic  and  section  NDUBBR  In  Dee.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


160 


122  SOUTHWESTERN  REPORTER. 


(Kj. 


the  will  shows  on  Its  face  with  reasonable  cer- 
tainty that  the  event  to  which  the  contingency 
refers  is  in  contemplation  o£  testator  to  occur 
after  bis  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  1351-1359;   Dec.  Dig.  i  002.*] 

Appeal  from  Circuit  Court,  Daviess  County. 

"To  be  officially  reported." 

Action  between  W.  T.  Patrick  and  others, 
and  Fannie  Patrlclc,  for  the  construction  of 
the  will  of  R.  E.  Patrick,  deceased.  From  a 
Judgment  construing  the  will,  the  former  ap- 
peal.   Affirmed. 

Miller  &  Todd  and  C.  S.  Walker,  for  ap- 
pellants. La  Vega  Clements  and  Ben  D.  Rlu- 
go,  for  appellee. 

SETTLE,  J.  R.  B.  Patrick  died  In  Dav- 
iess county  leaving  a  will  wblch  was  duly  ad- 
mitted to  probate.  So  much  of  the  will  as 
It  win  be  necessary  to  consider  Is  as  ftfllows : 

"(1)  I  win  all  my  property  real,  personal 
and  mixed  to  my  son,  W.  T.  Patrick,  after 
paying  all  my  debts  and  funeral  expenses, 
provided,  he  shall  pay  to  each  one  of  my 
daughters,  to  wit,  Maggie  Bishop,  Cora  Jesse. 
MolUe  Ayers,  Minnie  Patrick,  Fannie  Pat- 
rick, Annie  Patrick,  Lnvena  Patrick,  $100.- 
00.  If  any  of  my  said  daughters  shall  be 
dead  at  my  death,  then  the  1100.00  shall  be 
paid  to  her  bodily  heirs,  if  any ;  if  none,  the 
f  100.00  shall  belong  to  said  W.  T.  Patrick. 

"(2)  If  my  beloved  wife  shall  survive  me  I 
win  and  desire  my  property  be  kept  together 
Just  as  it  is  until  her  death  or  marriage,  my 
son,  W.  T.,  to  stay  with  the  family  and  man- 
age the  estate  to  the  best  possible  advantage 
until  her  death  or  marriage  when  the  proper- 
ty shall  pass  as  in  item  one. 

"(3)  If  my  son  shall  die  without  bodily 
heirs  his  share  of  my  estate  shall  go  to  bis 
surviving  sisters,  or  to  their  bodily  heirs,  if 
any  shall  be  dead  leaving  bodily  heirs." 

The  testator  was  survived  by  his  widow 
and  the  son  and  seven  daughters  named  in 
the  win.  Tlie  son  resided  on  the  real  es- 
tate devised  at  the  time  of  the  testator's 
death,  but  has  since  removed  to  another  home 
acquired  with  means  of  his  own.  While  the 
fact  does  not  clearly  appear  from  the  record 
t)efore  us,  we  take  it  for  granted  that  the 
widow  and  daughters  of  the  testator,  or  such 
of  the  latter  as  are  unmarried,  still  reside  on 
the  land  devised.  By  the  present  action 
brought  in  the  court  below  the  widow  set  up 
claim  to  an  estate  for  life  or  during  her  wid- 
owhood In  the  property  devised,  asked  a  con- 
struction of  the  will,  that  the  executor,  W. 
T.  Patrick,  l>e  required  to  settle  his  accounts 
as  executor,  and  pay  her  the  net  Income  aris- 
ing from  the  estate.  The  answer,  in  sub- 
stance, denies  that  she  owns  any  Interest  In 
the  estate  devised,  asserts  title  in  appellant 
to  the  whole  estate  and  his  right  to  certain 
credits  In  the  settlement  of  his  accounts  as 
executor.    The  issues  presented  by  the  plead- 


ings made  a  construction  of  the  will  neces- 
sary, and  the  construction  given  it  by  the 
circuit  court  was  tbat  the  appellee  as  wldow^ 
took,  under  its  provisions,  an  estate  for  life, 
or  during  her  widowhood,  in  the  property  de- 
vised, with  remainder  at  her  death  or  mar- 
riage to  appellant  Therefore  by  the  Judg- 
ment rendered  it  required  of  appellant  the 
accounting  asked,  and  be,  being  dissatisfied 
with  the  Judgment,  has  appealed. 

A  wUi  should,  If  possible,  be  construed  so 
as  to  uphold  each  item  or  clause  thereof. 
The  end  to  be  attained  Is  the  ascertainment  of 
the  testator's  intention.  Applying  these  well- 
known  rules  to  the  will  under  consideratlou, 
we  think  its  meaning  is  that  appellee,  after 
the  payment  of  the  testator's  debts,  takes  or 
becomes  the  beneficiary  of  the  entire  estate 
devised,  for  life,  or  during  her  widowhood, 
with  remainder  to  appellant.  The  title,  how- 
ever, to  the  estate  which  she  takes  Is,  by  the 
win,  vested  In  appellant  as  her  trustee.  In 
other  words,  so  long  as  she  lives  and  remains 
unmarried,  appellant  holds  in  trust  for  her 
the  title  to  the  property  devised.  At  her 
death  or  marriage  the  trust  will  cease,  and,. 
If  he  Is  then  living,  the  estate  devised  be- 
comes his  absolutely.  The  requirement  of 
the  will  that  the  property  after  the  death  of 
the  testator  shaU  be  "kept  together  Just  as  it 
Is  until  her  death  or  marriage,  my  son,  W. 
T.,  to  stay  with  the  family  and  manage  the 
estate  to  the  best  possible  advantage  until 
her  death  or  marriage,"  means  something 
more  than  that  the  support  of  the  widow 
shall  be  a  mere  charge  or  burden  upon  the 
estate.  Its  meaning  is  an  estate  to  her  for 
life  or  widowhood  la  the  property  devised, 
although  the  son  is  to  hold  and  manage  It  as 
her  trustee,  devoting  the  Income  of  the  estate 
to  her  use  and  to  the  support  of  such  of  the 
daughters  as  may  live  with  her  and  consti- 
tute a  part  of  the  family.  If  such  was  not 
the  Intention  of  the  testator,  what  meaning 
can  be  given  the  following  language  as  to 
the  disposition  of  the  estate  after  the  deatli 
of  the  widow,  "when  property  shall  pass  as 
In  Item  one,"  namely,  to  the  appellant,  W.  T. 
Patrick?  While  the  language  of  the  second 
clause  of  the  will  does  not  in  express  terms 
declare  that  appellant  Is  to  take  and  hold  as 
trustee  for  appellee,  during  ber  life  or  wid- 
owhood, the  title  to  the  entire  estate  devised 
by  the  first  clause  of  the  will,  it  obviously 
does  so  by  implication,  and  as  obviously 
makes  the  widow  of  the  testator  the  cestui 
que  trust  It  is  not  clear  that  the  daughters 
are  also  to  be  regarded  as  cestui  que  trust, 
but  such  of  them  as  may  remain  with  their 
mother,  as  a  part  of  the  family,  are,  we 
think,  to  be  supported  from  the  estate  as  long 
as  she  lives  and  continues  a  widow;  but, 
with  her  death  or  marriage,  the  right  of  the 
daughters  to  live  upon  or  receive  a  support 
from  the  estate  will  cease,  as  will  the  trust 
itself.   Not  only  does  appellant  take  the  prop- 


•ror  otbar  cases  cee  same  topl«  aud  sectloo  NUMBER  In  Dec.  t  Am.  Diss.  1907  to  data.  *  Reporter  Indazw 


Digitized  by 


Google 


Ky.) 


COMMONWEALTH  ▼.  ROSS. 


161 


erty  devised  by  the  will  subject  to  the  life 
estate  or  widowhood  of  api>ellee,  though 
holding  In  trust  the  title  and  possession 
thereof  during  that  period,  but  he  also  takes 
it  upon  the  condition  that  he  shall  pay  to 
each  of  his  seven  sisters  $100.  We  think  It 
was  contemplated  by  the  testator  that  the 
$100  to  each  of  his  daughters  should  be  paid 
hy  appellant  at  his  death,  not  from  the  es- 
tate, but  out  of  his  own  means,  for  the  will 
provides :  "If  any  of  my  said  daughters  shall 
be  dead  at  my  death,  then  the  $100.00,  shall 
be  paid  to  her  bodily  heirs.  If  any ;  If  none, 
the  $100.00  shall  belong  to  said  W.  T.  Pat- 
rick." It  appears  that  ail  the  daughters 
were  living  at  the  testator's  death  and  are 
■till  living,  bat  does  not  appear  whether  they 
have  been  paid  the  $100.  If  not,  the  amount 
due  each  should  be  a  charge  upon  appellant's 
remainder  Interest  In  the  testator's  estate, 
with  Interest  from  the  end  of  the  year  suc- 
ceeding the  testator's  death. 

Our  conclusion  that  appellee  took  under 
the  will  a  life  estate  In  the  property  of  the 
testator  seems  to  us  to  be  consistent  with  all 
of  the  provisions  of  that  Instrument,  and  not 
less  consistent  with  its  provisions  do  we  re- 
gard the  further  conclusion  as  to  the  crea- 
tion of  the  trust  under  which  appellant  is  to 
preserve  the  estate  and  apply  its  net  pro- 
ceeds or  income  to  Bpi>ellee's  use.  The  lan- 
guage of  the  will  from  which  the  trust  is  to 
be  Implied  is  not  merely  suggestive,  recom- 
mendatory, or  in  the  form  of  a  request  from 
the  testator,  with  which  appellant  might  or 
migbt  not  in  bis  discretion  have  complied, 
but  la  of  such  a  precatory  character  as  to 
reasonably  satisfy  us  from  the  language  it- 
self, taken  in  connection  with  its  effect  upon 
the  disposition  of  the  testator's  property,  that 
the  latter's  intention  to  create  a  trust  bene- 
ficial to  his  widow  is  as  complete  as  if  he 
had  given  the  property  to  hold  upon  a  trust 
declared  in  express  terms  and  in  the  cus- 
tomary manner.  Pomeroy's  Eq.  §  1016.  If 
correct  in  our  conclusion  that  the  property 
devised  appellant  In  trust  for  appellee  Is  an 
estate  for  life  or  during  her  widowhood,  in 
all  the  property  left  by  the  testator,  It  would 
seem  to  follow  that  she  is  entitled  to  receive, 
year  by  year,  from  the  truAtee  the  entire  net 
profits  of  the  estate  as  long  as  she  lives  and 
continues  a  widow.  The  fact  that  appellant 
has  removed  from  the  property  of  which  he  is 
tmstee  does  not  afFect  the  trust  or  the  rights 
ot  appellee,  if  he  continues  to  faithfully  exe- 
cute the  trust  As  the  will  does  not  declare 
appellant  shall  not  be  compensated  for  the 
services  be  renders  in  executing  the  trust 
committed  to  him,  we  think  the  circuit  court 
should  allow  him  reasonable  compensation 
therefor,  and,  as  appellee  has  not  taken  a 
cross-appeal  from  that  part  of  the  Judgment 
declaring  appellant  entitled  to  a  reasonable 
compensation,  the  question  will  not  be  consid- 
ered by  us. 


The  third  clause  of  the  will  was  not  con- 
strued by  the  circuit  court;  but,  the  entire 
will  being  before  us,  we  will  give  our  Inter- 
pretation of  that  clause,  as  it  may  prevent 
further  controversy  between  the  parties.  The 
question  suggested  by  the  reading  of  the 
clause  is:  At  what  time  would  the  death  of 
appellant  without  "bodily  heirs"  cause  "his 
share"  of  the  testator's  estate  to  "go  to  his 
(appellant's)  surviving  sisters,  or  to  their 
bodily  heirs,  if  any  shall  be  dead,  leaving 
bodily  heirs"?  Numerous  cases  may  be  found 
In  which  this  court  held  that  where  an  es- 
tate is  given  by  will  which  may  be  defeated 
upon  the  happening  of  a  contingency,  and 
there  is  no  other  period  apparent  or  intended 
in  which  the  event  shall  occur,  it  shall  refer 
to  an  event  happening  within  the  lifetime  of 
the  testator;  but  this  rule  does  not  obtain 
when  the  will  shows  on  Its  face  with  rea- 
sonable certainty  that  the  event  to  which  the 
contingency  refers  is,  in  contemplation  of  the 
testator,  to  occur  after  bis  own  death.  We 
think  the  clause  under  consideration  has  ref- 
erence to  the  death  of  appellant  before  the 
death  or  marriage  of  his  mother,  the  life  ten- 
ant. If  the  testator  bad  had  in  mind  the  death 
of  appellant  before  his  own  death,  he  doubt- 
less would  have  said  so  in  clause  3,  as  he  did 
In  clause  1  with  respect  to  the  bequest  to  his 
daughters  of  $100  each  to  be  paid  by  appel- 
lant; It  being  therein  declared:  "If  any  of 
my  said  daughters  be  dead  at  my  death,  then 
the  $100.00  shall  be  paid  to  her  bodily  heirs. 
If  any;  if  none,  the  $100.00  shall  belong  to 
said  W.  T.  Patrick."  But  the  third  clause 
simply  provides:  "If  my  son  shall  die  with- 
out bodily  heirs  his  share  of  my  estate  [1.  e.. 
the  remainder]  shall  g;o  to  his  surviving  sis- 
ters," etc.  In  our  opinion  the  testator  here 
meant  that,  if  appellant  should  die  childless 
before  the  death  or  marriage  of  his  mother, 
in  that  event  his  sisters,  or  the  children  of 
such  of  them  as  may  then  be  dead,  will  take 
the  estate  devised  him;  that  is,  the  will 
gives  appellant  a  defeasible  fee  in  the  entire 
estate  devised ;  In  other  words,  the  fee  in 
remainder  to  the  whole,  subject  to  be  defeat- 
ed by  his  death,  without  living  issue,  before 
the  death  or  marriage  of  his  mother.  Baxter 
V.  Isaacs,  71  S.  W.  907,  24  Ky.  Law  Rep. 
1618 ;  Lewis  v.  Shropshire's  Trustee,  68  S.  W. 
426,  24  Ky.  Law  Rep.  332;  BImey  v.  Rich- 
ardson, S  Dana,  424. 

As  the  Judgment  of  the  circuit  court  in  all 
essential  particulars  conforms  to  the  conclu- 
sions herein  expressed,  it  is  hereby  afllrmed. 


COMMONWEALTH,    for   Use   of   CITI    OF 

LOUISVILLE,  V.  ROSS  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  5,  1909.) 

1.  Statutes  (§   190*)— Cowstbuction— Exist- 
ence OF  Ambiguity. 

The  doctrine  of  practical  coustructinn  cau- 
not  be  applied  unicus  the  language  of  the  atat- 
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ate  is  80  ambiguous  aa  to  leave  the  judicial  mind 
in  doubt. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  269;   Dec.  Dig.  {  190.*] 

2.  Statutes   (§  224*)  —  Constbuction  —  Aid 
FBOic  Otbeb  Statutes. 

To  aid  the  construction  of  a  statute  as  to 
when  a  bond  recorder  in  a  city  should  account, 
the  court  mav  look  to  all  other  statutes  relating 
to  public  officers  receiving  public  revenue  for 
which  they  are  required  to  account. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.   ;>ig.  {  302;   Dec.  Dig.  S  224.*] 

3.  Municipal  Cobpobations  (8  162*)  — Bond 
Recobdebs— Fees— Accounting— Statutes. 

Ky.  St.  I  2947  (RusseH's  St.  8  G2C),  au- 
thorizes the  appointment  of  a  bond  recorder  in 
a  city  of  the  first  class  by  circuit  court  judges 
for  a  term  of  four  years;  qualifications,  oath 
and  bond  to  be  as  requii-ed  of  county  clerks,  com- 
pensation to  be  the  same  as  allowed  to  justices 
of  the  peace  in  trials  for  breach  of  the  peace,  to 
be  paid  by  the  part^  for  whom  the  services  are 
rendered,  two  deputies  to  be  appointed  to  be  paid 
out  of  fees  collected,  a  record  of  bonds  to  be 
kept  by  him,  and  all  moneys  received  over  $4,- 
000,  exclusive  of  the  deputy's  salary,  to  be  paid 
to  the  dty  treasurer.  Held,  that  since  all  other 
statutes  relating  to  officers  receiving  public  rev- 
enue required  an  accounting  of  moneys  collected 
at  least  once  a  year,  and  the  recorder's  fees  and 
expenses  are  on  an  annual  basis,  the  bond  re- 
corder must  make  at  least  annual  settlements 
with  such  officials  as  the  city  shall  designate, 
keep  an  accurate  record  of  all  amounts  collected 
by  him,  and,  wben  he  is  shown  to  have  collected 
enough  to  pay  his  salary  and  his  deputies  and 
other  legal  expenses  for  the  current  year,  he 
must  account  to  the  city  for  the  balance  every 
month,  if  so  desired  by  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |  866;    Dec.  Dig.  | 

4.  Statutes    (§    215*)   —  Contempobaneous 
CojrsTBUcnoN— When  Allowable, 

Contemporaneous  construction  will  not  be 
allowed  where  to  apply  it  will  override  a  fixed 
legislative  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  IMg.  S  291 ;   Dea  Dig.  |  215.*] 

5.  MuTticiPAi.  Cobpobations  (S  162*)— Bond 
Recobdeb»—Co]iipen8ation— Statutes. 

Such  section  of  the  statute  imports  that 
the  bond  recorder  is  to  receive  $4,000  a  year, 
and  $1,000  a  year  for  each  deputy  actually  em- 
ployeid,  not  exceeding  two. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  366;    Dec.  Dig.  i 

Appeal  jfrom  Circuit  Court,  Jefferson  Coun- 
ty, Cbancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Suit  by  the  Commonwealth,  for  the  use  of 
the  City  of  LonlSTiUe,  against  Joseph  Hunter 
Ross  and  others,  for  an  accounting.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Jas.  Breathitt,  Atty.  Gen.,  C.  B.  Blakey, 
Asst  Atty.  Gen.,  and  J.  M.  Chilton,  for  appel- 
lant Kohn,  Balrd,  Sloss  &  Kohn,  Arthur  B. 
Bensinger,  and  Falrleigh,  Straus  &  Fairlelgh, 
for  appellees. 

O'REAR,  J.  This  suit  was  instituted  against 
appellees  Joseph  Hunter  Ross  and  his  surety 
upon  the  former's  bond  as  bond  recorder  for 


the  city  of  Lonisville,  for  an  accounting  by 
Ross  of  the  fees  collected  by  him  during  his 
term,  and  for  judgment  for  balance  in  his 
bands.  Ross  was  elected  to  his  of&ce  in  De- 
cember of  1905,  for  a  term  of  four  years,  and 
on  December  2,  1905,  executed  the  bond  and 
entered  upon  the  discharge  of  bis  official  du- 
ties. The  petition  charges:  That  In  the 
month  of  December,  1905,  he  collected  as  fees 
for  accepting  and  recording  appearance  and 
peace  bonds,  at  $2  for  each  bond,  $430.  That 
during  the  year  ending  December  31,  1906,  be 
likewise  collected  as  fees,  $6,330;  for  the 
year  ending  December  31,  1907,  $8,050;  for 
the  year  ending  December  31,  1908,  $9.- 
663;  and  for  taking  other  bonds  in  criminal 
proceedings  (in  the  Jefferson  circuit  court), 
$1,619,  during  the  three  years  and  one  month 
named.  That  he  had  upon  demand  by  the 
city  of  Louisville  for  an  accounting  refused 
to  account  or  pay  over  to  the  city  any  of 
these  sums,  or  any  part  of  them,  but  had 
taken  his  records  from  his  office  and  conceal- 
ed them,  refusing  to  allow  the  city's  au- 
thorities access  to  them.  That  he  had  co\ 
lected  large  sums  in  addition  as  fees,  which 
the  plainticrs  were  unable  to  state  because  of 
his  conduct  in  secreting  his  records.  The 
prayer  was  for  a  judgment  for  the  sums  stat- 
ed, less  his  salary  and  deputies'  salaries,  and 
for  a  reference  to  the  commissioner  of  the 
court  to  ascertain  the  further  amount  col- 
lected by  him  aa  fees,  and  for  a  full  ac- 
counting by  him.  Interest  at  6  per  cent,  per 
annum  and  penalties  of  20  per  cent  on  the 
sums  due  the  city  at  the  end  of  each  settle- 
ment period  were  also  sought 

The  statute  under  which  appellee  Ross 
was  elected,  which  governs  In  fixing  the  times 
of  settlement  and  payment  by  him,  as  well 
as  fixes  his  salary,  is  section  2947,  Carroll's 
Ky.  St  (Russell's  St  {  626),  a  part  of  the 
act  of  1893,  governing  cities  of  the  first  class, 
and  Is  as  follows:  "There  shall  be  appointed 
by  a  majority  of  the  judges  of  the  circuit 
court  having  jurisdiction  in  said  cities,  a 
bond  recorder  for  said  cities.  He  shall  be  ap- 
pointed for  a  term  of  four  years,  and  shall 
have  the  qualifications,  take  the  oath,  and 
give  the  bond  required  of  the  county  clerks, 
and  he  shall  be  subject  to  the  same  fines  and 
penalties  to  which  they  are  subject;  and  for 
neglect  and  violation  of  his  duty  he  may  be 
prosecuted,  punished  or  removed,  in  the 
same  manner  in  which  said  clerks  may  be 
prosecuted,  punished  or  removed.  The  bond 
furnished  by  said  recorder,  and  the  requisite 
surety  thereon,  must  be  approved  by  said 
judges.  Said  bond  recorder  shall  have  ex- 
clusive right  to  take  all  bonds  required  by 
law  to  be  taken  or  given  by  persons  arrested 
in  the  city  In  and  for  which  he  is  appointed, 
for  their  appearance  before  the  proper  trl- 
bunual;  also  all  bonds  or  recognizances  re- 
quired by  law  to  be  taken  or  given  by  or 
In  the  police  court  of  said  city;  and  no  per- 
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8(te  In  trastody  shall  be  released  tberefrom, 
before  trial,  unless  bond  be  first  glren  as 
herein  required.  Said  bond  recorder  shall 
be  allowed  for  his  services  the  same  compen- 
sation as  now  allowed  by  law  to  Justices  of 
the  peace  in  trials  for  breach  of  the  peace, 
to  be  paid  by  the  party  for  whom  the  serv- 
ices are  rendered.  He  may  appoint  two  dep- 
uties, and  the  salary  of  each  of  said  deputies 
shall  be  $1,000.00  per  annum,  and  shall  be 
paid  from  the  fees  collected  by  the  said  bond 
recorder.  Said  deputies  shall  give  bond  the 
same  as  the  recorder,  and  be  is  hereby  given 
powo:  to  administer  oaths  to  parties  offering 
as  sureties  on  bonds,  and  for  all  purposes 
necessary  for  the  proper  conduct  of  his  ofSce, 
to  carry  into  effect  the  provisions  of  this  act, 
and  enable  him  to  properly  execute  his  duty. 
And  no  officer  or  other  persons  shall  have 
power  to  take  any  bond  or  administer  any 
oatb  Iiereln  mentioned,  except  said  recorder. 
Said  bond  recorder  shall  keep  a  record  of  all 
the  bonds  taken  by  himself  or  his  deputy, 
showing  the  date,  amount  of  ball,  the  name 
of  defendant,  and  the  charge  under  which 
arrest  was  made;  and  all  money  received 
by  the  bond  recorder,  over  and  above  the 
amount  of  four  thousand  dollars,  exclusive 
of  the  deputy's  salary,  shall  be  paid  into  the 
treasury  of  the  city  for  which  the  recorder 
is  appointed.  Said  recorder,  or  one  of  his 
deputies,  shall  be  In  bis  office  at  all  hours, 
for  the  purpose  of  taking  bonds.  All  bonds 
and  affidavits  shall  be  returned  within  twen- 
ty-four hours  to  the  proper  tribunal.  In 
continued  cases,  the  bond  recorder  may  re- 
qolre  a  memorandum  from  the  clerk  of  the 
court,  showing  the  charge,  amount  of  bail, 
and  date  of  continuance." 

The  defense  to  this  suit  is  that  it  was 
brought  prematurely.  The  answer  is  styled 
a  "plea  in  abatement"  It  assumes,  as  the 
proper  construction  of  the  foregoing  statute, 
that  the  bond  recorder  of  the  city  of  Louis- 
ville Is  not  required  to  settle  his  accounts, 
or  to  pay  over  to  the  city  any  balance  in  bis 
bands  from  the  fees  of  his  office,  except  at 
the  end  of  his  term.  The  chancellor,  in  an 
opinion  delivered  In  overruling  a  general  de- 
murrer to  the  petition,  indicated  that,  read- 
ing the  statute  alone,  be  could  not  say  that 
the  time  of  settlement  and  payment  was  at 
the  end  of  the  term,  but,  evidently  In  re- 
sponse to  argument,  that  the  statute  was 
ambiguous  on  that  point,  and  if  the  officers 
of  the  dty  had,  by  a  practical  contemporane- 
ous construction  during  the  15  years  since 
Its  enactment,  construed  it  so,  that  was  a 
fact  to  be  pleaded.  Thereupon  the  defend- 
ants filed  their  answer,  or  plea  in  abate- 
ment, in  which  they  asserted  that  such  bad 
been  the  practical  contemporaneous  construc- 
tion by  the  city  officials,  and  of  appellee  Uoss 
and  his  predecessors  in  office.  A  demurrer 
to  this  answer  was  overruled.  The  city 
declined  to  plead  further,  and  Its  petitiuu 
was  dismissed.  This  appeal  is  prosecuted 
from  that  Judgment. 


Before  the  doctrine  of  practical  contem- 
poraneous construction  can  be  applied  to  the 
Interpretation  of  a  statute,  the  language  of 
the  enactment  must  be  so  ambiguous  as  to 
leave  the  Judicial  mind  In  doubt  as  to  the 
legislative  purpose.  The  statute  in  question 
deals  with  tbe  duties  and  compensation  of 
a  collector  of  public  revenues.  By  the  terms 
of  the  section  he  is  placed  on  the  plane  of 
county  court  clerks — public  officials  who  are 
paid  out  of  the  fees  of  their  offices,  and  whose 
duties  include  the  collection  of  public  moneys. 
Turning  to  the  statute  bearing  on  the  duty 
and  liabilities  of  county  court  clerks  when 
tbeir  duties  are  analogous  to  those  to  be  per- 
formed by  the  bond  recorder,  we  find  that  by 
section  4242,  Ky.  St.  (Russell's  St  S  C171), 
county  court  clerks  are  required  on  the  first 
day  of  each  circuit  court  to  make  out  and 
file  with  the  court  an  account  showing  all 
public  money  received  by  them,  and  pay  it 
over  .to  the  trustee  of  the  Jury  fund  on  the 
order  of  the  court  By  section  424S,  a  fail- 
ure Is  penalized  by  fine  of  from  $200  to  $300. 
Section  4255  requires  the  clerks  to  keep  a 
well-bound  book  in  tbeir  offices  showing  all 
money  received  by  them  for  the  common- 
wealth. Section  1761  (Russell's  St  §  2732) 
requires  county  court  clerks  In  all  counties 
baring  a  population  of  75,000  or  more  to  pay 
over  to  the  auditor  of  public  accounts  on  the 
first  of  each  month  the  money  due  the  state 
from  them,  and  to  file  a  statement  showing 
the  amount  due.  Every  ofiicer  who  collects 
or  holds  money  for  the  state  or  county  Is  re- 
quired to  make  frequent  settlements — none 
less  often  than  once  a  year — and  to  then,  or 
oftener,  pay  over  the  public  funds  In  tlieir 
hands.  The  State  Auditor  and  Treasurer  are 
required  to  have  their  accounts  examined 
monthly  (section  4630  [Russell's  St  S  4930]) ; 
the  sheriff  Is  required  to  settle  annually  (sec- 
tion 4143,  ky.  St) ;  county  court  clerks  and 
circuit  clerks  monthly  (section  1761).  The 
Jailers  are  required  to  pay  over  monthly  (sec- 
tion 1773);  the  Clerk  of  the  Court  of  Appeals 
and  the  assessor  in  counties  having  popula- 
tion of  75,000  or  over,  in  January  of  each 
year;  sheriffs,  clerks,  county  Judges,  police 
Judges,  constables,  justices  of  the  peace,  mar- 
shals, and  other  ofticers  authorized  to  receive 
money  due  the  commonwealth  are  required  to 
report  on  the  first  day  of  each  circuit  court 
(three  times  a  year),  section  4252,  Ky.  St 
It  appears  the  bond  recorder  collects  money, 
which  Is  due  the  city,  amounting  to  $5,000 
or  more  annually.  The  settled  policy  of  the 
state  is  to  require  frequent  settlements  of  all 
of  its  collecting'  officers.  These  various  stat- 
utes may  be  looked  to  to  ascertain  the  legis- 
lative purpose  in  the  statute  under  examina- 
tion, as  to  when  the  recorder  should  settle 
his  accounts.  The  allusion  in  the  statute 
to  the  duties  and  liabilities  of  6ounty  court 
clerks  clearly  meant  to  embody  those  provi- 
sions so  far  as  applicable  to  the  bond  re- 
corder. While  the  reports  to  and  aettl^nents 
with  the  same  officers  are  not  of  course,  re- 
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quired,  settlements  with  the  proper  officials 
of  the  city  are  as  clearly  Indicated  by  the  al- 
lusion; but  bis  fees  and  office  expenses  are 
to  be  deducted  from  bis  collections.  They  are 
based  upon  an  annual  basis.  It  cannot  be 
known  before  the  expiration  of  the  year,  pos- 
sibly, whether  anything  would  be  due  from 
the  office,  as  it  is  possible  that  for  the  first 
11  months  not  enough  would  be  collected  to 
defray  Its  expenses.  From  the  scope  of  the 
section,  and  Its  allusions  to  other  statutes, 
BO  far  as  applicable,  we  think  the  proper  con- 
struction is:  That  the  bond  recorder  must 
make  at  least  annual  settlements  with  such 
offlcliils  as  the  city  council  may  designate; 
that  be  must  keep  an  accurate  record  at  all 
times  In  the  book  in  bis  office,  which  shall 
be  a  public  record,  of  the  amounts  collected 
by  him ;  that  when  he  is  shown  to  have  col- 
lected as  much  as  will  pay  his  salary,  and 
his  deputies',  and  other  legal  expenses  for 
the  current  year,  the  balance  is  due  to  the 
city,  and  may  be  required  to  be  paid  over 
each  30  days  if  the  city  so  demands;  but 
that,  until  there  is  a  demand  and  a  failure 
to  settle  and  pay,  there  is  not  a  default,  and 
no  penalty  could  be  attached  till  after  such 
demand  and  default 

The  plea  of  contemporaneous  construction, 
one  always  of  last  resort,  at  least  always  de- 
ferred as  a  source  of  information  until  the 
interpretation  put  upon  the  language  by  the 
Legislature  Itself  is  applied,  if  it  has  given 
such  interpretation,  cannot  avail  In  this  case. 
To  allow  it  would  be  to  override  the  fixed  leg- 
islative purpose,  as  indicated  by  a  great  num- 
ber of  provisions,  applicable  to  every  class  of 
collecting  officers,  by  a  kind  of  sufferance  of 
administrative  officials.  It  ia  not  probable — 
there  is  no  reason  for  supposing  it  likely — 
that  the  Legislature  Intended  to  make  an  ex- 
ception of  this  official  and  to  allow  bim  to 
hold  in  bis  liands  many  thousands  of  the 
public  dues  for  four  years,  while  the  public 
was  being  taxed  to  pay  indebtedness  to  which 
the  fees  on  hand  were  applicable.  Some- 
thing more  than  mere  passivity  of  the  city 
officials,  and  of  the  course  pursued  by  the 
predecessors  in  the  office  of  the  recorder, 
must  concur  to  authorize  the  courts  to  adopt 
tiiat  construction  as  the  one  the  Legislature 
intended. 

As  to  the  compensation  of  the  bond  record- 
er, we  think  that  tbe  language  of  the  sec- 
tion imports  that  he  is  to  receive  $4,000  a 
year,  and  |1,000  a  year  for  each  deputy  ac- 
tually employed,  not  exceeding  two. 

The  case  should  have  been  referred  to  the 
commissioner  to  ascertain  the  true  amount 
due  by  the  bond  recorder  for  each  year  of 
bis  term,  and  the  Judgment  should  be  for 
the  balance  found  due  each  year  after  deduct- 
ing the  salaries  alluded  to,  plus  6  per  cent 
per  annum  Interest  on  each  balance. 

Reversed  and  remanded  for  proceedings 
consistent  herewith. 


COMMONWEALTH  ex  rel.   AUDITOR'S 

AGEXT  V.  LOUISVILLE  GAS  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  5,  1909. » 

1.  Taxation  (§  45*)— UNirosMiTr— Taxation 

OF  COBPORATIONS  AND  INDIVIDUALS — "PBOP- 

EBTT  Tax"— "Privilege  Tax." 

Ky.  St  1909,  II  4077,  4082  (Russell's  St  IS 
C050,  6055),  provide  tliat  certain  corporations, 
including  gas  companies,  shall,  in  addition  to 
other  taxes,  annually  pay  a  tax  on  their  fran- 
chise to  the  state  and  a  local  tax  thereon  to  the 
county,  town,  etc.,  where  the  franchise  is  exer- 
cised ;  and  each  corporation  shall  report  the 
amount  of  tangible  property  in  tlie  state,  and 
where  situated,  and  assessed  and  the  fair  cash 
value  thereof;  and  the  l>oard  of  valuation  and 
assessment  is  required  to  fix  the  value  of  the 
capital  stock  of  each  corporation  and  from  such 
amount  deduct  the  assessed  value  of  all  tangible 
property  assessed  in  the  state;  the  remainder 
to  be  the  value  of  its  corporate  franchise  sut>- 
ject  to  taxation,  etc.  By  another  provision  all 
the  property  of  domestic  corporations,  includ- 
ing intangible  property  considered  in  determin- 
ing tbe  value  of  the  franchises,  shall  be  sub- 
ject to  taxation  unless  exempt  by  the  Constitu- 
tion. Sold,  that  within  Const  {  174,  requiring 
.the  property  of  corporations  and  natural  per- 
sons to  be  similarly  taxed,  and  allowing  such 
further  license,  income  and  franchise  taxes  as 
the  Legislature  may  deem  proper,  the  tax  on 
the  franchise  of  a  gas  company  was  a  "property 
tax"  on  the  intangible  property,  and  not  a  "privi- 
lege tax"  for  engaging  in  a  business  that  nat- 
ural persons  could  not,  since  under  section  4082 
natural  persons  engaged  in  such  business  are 
taxed  as  such  corporations  are. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  §|  100-103 ;   Dec.  Dig.  I  45.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5729,  5730;  5590,  5591.1 

2.  Taxation  (|  45*)—Unifobmitt— Taxation 
or  oobporations  and  individuals. 

Held,  also,  that  the  franchise  tax  is  not  ft 
privilege  tax  imposed  on  tbe  right  to  be  a  cor- 
poration. 

[Ed.    Note.— For  other   cases,  see   Taxation, 
Cent  Dig.  ||  100-103;   Dec.  Dig.  S  45.*] 
8.  Taxation  (|  122*)— Siiabes  of  Stockhold- 
ers —  Effect  of  Tax  on  Cobpobate  Pbop- 
ebtt. 

Under  such  statute,  where  the  corporation 
does  report  and  pay  taxes  on  all  its  property  as 
required,  then  the  stockholders  of  the  corpora- 
tion are  not  required  to  list  their  shares  in  the 
company  for  taxation. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  «  221 ;   Dec.  Dig.  |  122.*] 

4,  Taxation  (|  122*)— Shares  of  Stockhold- 
ers—Effect  OF  Tax  on  Corporate  Proper- 
TT— Shares  Owned  by  Other  Cobpohation. 

Where  a  gas  company  is  a  shareholder  in 
an  electric  company,  all  the  property  of  which 
has  been  reported  and  taxed,  including  its  fran- 
chise under  such  statute,  the  gas  company's  lia- 
bility for  taxation  on  its  shares  are  precisely  as 
any  other  shareholder,  and  hence  the  shares  are 
not  assessable. 

[Ed.    Note. — For   other   cases,   see   Taxation, 
Cent  Dig.  I  221 ;   Dec.  Dig.  I  122.*] 

5.  Taxation  (|  376*)— Corporate  Fbanchibb 
— Mode  of   valuation. 

Held,  also,  that  the  bonds  of  the  eicctrie 
company  owned  by  the  gas  company  were  to  be 
computed  in  determining  tbe  value  of  the  tat- 
ter's franchise  as  any  other  property. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  II  625,  C2»-fl31 ;  Dec.  Dig.  |  376.*] 
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6.  Taxatiok   (t  406*)— CoBPOBATioNS— Omit- 
ted   PBOPERTT— BUBDBN    OY   PROOF. 

Under  aaid  statutes,  in  a  proceeding  to  as- 
sess omitted  property,  the  burden  of  proof  is  on 
the  state  to  show  that  the  bonds  of  the  electric 
company  held  by  a  gas  company  were  omitted 
from  the  tatter's  report  of  its  taxable  property. 

[Ed.  Note.— f\>r  other  cases,  see  Taxation, 
Dec.  Dig.  i  406.*] 

7.  Taxation  (§  406*)  —  ContoBATioN  —  Omit- 
ted  PrOPEBTY— SUFTICIENCT   OF   REPOBT. 

Under  such  statutes,  where  the  gas  com- 
pany reports  what  it  claims  to  be  all  its  taxable 
property,  but  the  report  does  not  specifically 
show  that  bonds  of  an  electric  company  which 
the  gas  company  owns  are  listed,  the  bonds  can- 
not be  taxed  as  omitted  property,  where  the 
board  of  assessment  does  not  require  a  further 
nport. 

[E^d.    Note.— For   other   cases,   see  Taxation, 
Dec.  Dig.  f  406.*] 
&  CouBTS   (J  89*)— Prbcedknts— Stare   Db- 

CI8I8> 

Where  mling  precedents  as  to  the  construc- 
tion of  a  statute  are  long  and  deBnitely  settled, 
and  the  business  of  the  state  has  become  adapt- 
ed to  it,  the  construction  will  not  be  departed 
from. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  311,  312;  Dec.  Dig.  {  89.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  ofBdally  reported." 

Proceeding  by  the  Commonwealth,  on  rela- 
tion of  the  Auditor's  Agent,  against  the 
LonlBTllle  Gas  Company.  From  a  Judgment 
for  the  Gas  Company,  the  Commonwealth 
appeals.    Affirmed. 

11.  J.  Holt,  for  appellant  Humphrey,  Da- 
▼le  &  Humphrey,  for  appellee. 

O'REAR,  J.  This  to  a  proceeding  begun 
In  the  Jefferson  county  court  to  assess  as 
omitted  property  certain  stocks  and  bonds  of 
another  corporation  owned  by  appellee  gas 
company.  The  Judgment  was  for  the  tax- 
payer. Formerly  the  LouiSTlUe  Gas  Com- 
pany operated  In  Louisville,  In  addition  to 
Its  plant  for  the  manufacture  of  gas,  an  elec- 
tric light  plant  In  1902  It  sold  the  light 
plant,  and  took  In  part  payment  $1,500,000 
5  per  cent,  bonds  of  the  purchasing  company, 
called  the  Louisville  Lighting  Company,  and 
1G.C67  shares  of  the  capital  stock  of  the  lat- 
ter company  of  the  par  value  of  $100  a  share. 
These  bonds  and  stock  were  owned  by  appel- 
lee for  the  tax  year  of  1904.  In  August 
1904,  It  sold  all  the  bonds  except  $670,000 
worth,  par  value,  since  which  date  it  has 
owned  that  amount  of  bonds  and  the  stock 
named.  The  capital  stock  of  appellee  Is  $3,- 
600,000.  The  bonds  of  the  lighting  company 
bad  during  the  years  In  question  (which  are 
the  years  of  1904  and  1905)  a  market  value  of 
102  and  103,  and  the  stock  paid  regularly  a 
dividend  of  4  per  cent  Appellee  Is  what  is 
called  a  "public  service  corporation."  It  Is, 
by  the  provisions  of  section  4077,  Ky.  St 
(Rnssell'B  St  {  6050),  required  to  pay,  "In 
addition  to  the  other  taxes  Imposed  on  It  by 


law,"  "annually  a  tax  on  its  franchise"  to 
the  state,  and  "a  local  tax  thereon  ta  the 
county,  incorporated  city,  town  and  taxing 
district,  where  Its  franchise  may  be  exer- 
cised." 

The  first  question  is.  What  Is  the  franchise 
to  be  taxed?  the  second  Is.  How  is  Its  value 
to  be  ascertained?  the  third  Is,  Has  It  been 
done  In  the  manner  provided  by  the  statute? 

Appellant  contends  that  the  franchise  to 
he  taxed  is  not  the  intangible  property  of  the 
corporation,  but  Is  a  privilege  tax ;  that  Is,  it 
is  a  tax  Imposed  upon  the  privilege  of  en- 
gaging In  a  business  that  a  natural  person 
could  not  engage  In.  But  that  position  can- 
not be  mnlntalned  of  the  Kentucky  Statutes. 
Natural  persons  may  engage  In  the  business 
of  manufacturing  and  Eelllug  gas,  as  well  as 
In  some  of  the  other  business  that  is  sub- 
jected to  this  tax.  When  they  do,  they  ar« 
taxed  upon  the  same  principle  as  corpora- 
tions are  that  are  engaged  In  like  business. 
Section  4082,  Ky.  St.  (Russell's  St  §  6055); 
Providence  Bk.  Co.  v.  Webster  Co.,  108  Ky. 
527,  57  S.  W.  14,  22  Ky.  Law  Rep.  214.  Nor 
is  a  tax  Imposed  upon  the  right  to  be  such 
a  corporation.  The  organization  tax  Imposed 
by  section  422S,  Ky.  St.,  which  is  one-tenth 
of  1  per  cent  of  the  authorized  capital  of 
such  corporation,  to  the  only  tax  exacted  of 
a  corporation  for  being  and  exercising  the 
trade  allowed  by  Its  charter.  The  Constitu- 
tion requires  taxes  to  be  imposed  alike  upon 
the  property  of  corporations  and  natural  per- 
sons (section  174),  and  It  allows  In  addi- 
tion the  Imposition  of  a  license  tax,  an  In- 
come tax,  and  a  franchise  tax,  as  the  Leg- 
islature may  determine  upon.  So  far  th(; 
Legislature  of  this  state  has  not  provided 
for  an  Income  tax,  and  license  taxes  are  im- 
posed upon  certain  kinds  of  business,  but  not 
upon  that  of  serving  the  public  as  do  corpo- 
rations like  appellee  gas  company.  The  as- 
sessing board  created  and  empowered  by  the 
statute  (section  4077,  supra)  to  value  the 
franchises  subjected  to  the  tax  Is  given  a 
large  discretion  In  the  manner  of  Its  pro- 
cedure; but  It  Is  required  of  the  property 
owner  subjected  to  the  tax  to  make  a  report 
showing,  among  other  things,  the  amount  of 
the  capital  stock  of  the  corporation,  the  na- 
ture of  Its  business,  how  its  shares  arc  di- 
vided, the  amount  of  paid-up  stock,  its  par 
and  market  values,  the  highest  price  at 
which  the  stock  has  been  sold  at  a  bona  fldo 
sale  in  the  preceding  12  months,  the  amount 
of  surplus  fund  and  undivided  profits,  "and 
all  other  assets";  the  total  Indebtedness  us 
principal ;  the  gross  and  net  Income,  "and  in- 
cluding Interest  on  Investments" ;  the  value 
of  its  tangible  property,  "and  such  other 
facts  as  the  auditor  may  require"  (section 
4078,  Ky.  St.) ;  the  length  of  line  of  railroads 
and  other  common  carriers,  and  other  pro- 
visions especially  applicable  to  corporations 
doing  an  Interstate  business.    The  direction 
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to  the  board  Is  then  summed  up  (section  4079, 
Ky.St):  "Said  board  from  said  statement, 
and  from  such  other  evidence  as  It  may  have, 
If  such  company,  corporation  or  association 
be  organized  under  the  laws  of  this  state, 
shall  fix  the  value  of  the  capital  stock  of 
the  corporation,  company  or  association  as 
provided  in  the  next  preceding  section 
(4078),  and  from  the  amount  thus  fixed  shall 
deduct  the  value  of  all  tangible  property 
assessed  in  this  state,  or  in  the  counties 
where  situated.  The  remainder  thus  found 
shall  be  the  value  of  its  corporate  franchise 
subject  to  taxation  as  aforesaid." 

It -is  thus  made  clear  that  the  tax  Im- 
posed is  a  property  tax,  pure  and  simple. 
It  groups  all  the  property  of  the  corporation, 
and  values  It  according  to  its  earning  or  pro- 
ducing capacity.  In  a  sense  the  capital  stock 
of'  the  corporation  represents  all  Its  proper- 
ty; but  it  was  known  that  sometimes  the 
market  value  of  such  stock  differs  from  its 
actual  or  earning  value.  The  franchise  val- 
ue takes  Into  consideration  all  these  elements 
which  go  to  make  the  real  value  of  the  cor- 
poration property  considered  as  an  entirety. 
It  has  been  so  construed  and  held  In  Hender- 
son Bridge  Co.  v.  Commonwealth,  09  Ky. 
623,  31  S.  W.  486,  17  Ky.  Law  Rep.  389,  29 
L.  R.  A".  73;  Hager  v.  American  Surety  Co., 
121  Ky.  791,  90  S.  W.  550,  28  Ky.  Law  Rep. 
782;  Commonwealth  v.  Cumberland  Tel.  Co., 
124  Ky.  535,  99  S.  W.  604,  30  Ky.  Law  Rep. 
723 ;  .Henderson  Bridge  Co.  v.  Kentucky,  106 
tJ.  S.  154,  17  Sup.  Ct  532,  41  L.  Ed.  95.'}; 
Louisville  Tobacco  Warehouse  Co.  v.  Com- 
monwealth, 106  Ky.  165,  49  S.  W.  1069,  67 
L.  R.  A.  33;  ^tna  Life  Insurance  Co.  v. 
Coulter,  Auditor,  116  Ky.  803,  74  S.  W.  1050 ; 
Marlon  National  Bank  of  Lebanon  v.  Burton, 
Sheriff,  121  Ky,  876,  90  S.  W.  948,  10  L. 
R.  A.  (N.  8.)  947;  Commonwealth  v.  Walsh's 
Trustee  (Ky.)  117  S.  W.  398.  Had  we  doubt 
of  the  correctness  of  that  construction,  we 
should  not  feel  at  liberty  to  depart  from 
it  after  it  has  been  so  long  and  definitely 
settled,  and  the  business  of  the  state  has 
become  adapted  to  It. 

The  corporation  in  this  state  Is  required  to 
pay  taxes  on  all  its  property,  not  specifical- 
ly exempt  by  the  Constitution  from  taxation. 
When  the  corporation  does  report  and  pay 
the  tax  on  all  Its  property,  as  required  by 
'  the  statute,  then  the  stockholders  of  the  cor- 
poration are  not  required  to  list  their  shares 
In  the  company  for  taxation.  Section  4088, 
Ky.  St.;  Commonwealth  v.  Walsh's  Trustee, 
supra.  The  Louisville  Lighting  Company  is 
a  domestic  franchise-taxed  corporation.  Ap- 
Iiellee  gas  company  is  a  shareholder  in  the 
lighting  company.  The  gas  company's  liabil- 
ity to  taxation  upon  the  shares  of  the  light- 
ing company  owned  by  it  are  precisely  the 
same  as  on  other  shareholders.  It  is  conced- 
ed that  tlie  lighting  company  was  assessed 
and  paid  Its  franchise  tax.  Being  so,  the 
shareholders  are  not  assessable.    So  appellee 


was  not  required  to  pay  upon  so  much  of  its 
Intangible  property  as  was  r^resented  by 
those  shares,  a  fact  doubtless  taken  Into  con- 
sideration by  the  State  Board  in  fixing  the 
value  of  appellee's  franchise.  Commonwealth 
V.  Steele,  126  Ky.  670,  104  S.  W.  687,  31  Ky. 
Law  Rep.  1033;  Commonwealtli  v.  Ledman, 
127  Ky.  603,  IQO  8.  W.  247,  32  Ky.  Law 
Rep.  452;  Commonwealth  .v.  Ames,  106  S.  W. 
306,  32  Ky.  Law  Rep.  569.  But  upon  the 
bonds  appellee  was  required  to  pay  precisely 
as  It  did  upon  its  other  intangible  property; 
that  is,  the  bonds,  and  their  market  value 
and  earning  quality  were  pertinent  facts  to 
be  reported  to  the  State  Board,  and  In  esti- 
mating the  value  of  appellee's  franchise  those 
bonds  were  considered,  or  ought  to  have  been, 
as  any  other  chose  In  action  owned  by  ap- 
pellee. 

Appellee  contends  that  the  action  of  the 
State  Board  of  Valuation  and  Assessment  in 
valuing  a  franchise  for  taxation  is  one  act, 
not  severable,  and  whether  it  considered  all 
the  evidence  bearing  upon  the  value  of  the 
franchise,  or  omitted  to  take  some  evidence 
that  It  might  have  required,  cannot  be  re- 
viewed by  the  courts  in  a  proceeding  to  list 
omitted  property;  that  the  thing  being  now 
considered,  i.  e.,  whether  the  bonds  were  in- 
cluded in  the  gas  company's  report  and  the 
board's  estimate,  might  be  omitted  evidence, 
but  not  omitted  property,  as  there  was  no 
warrant  for  the  board  to  assess  the  bonds 
in  any  event  as  property.  This  franchise 
tax  is  new.  It  is  substitutional  as  a  method 
of  valuation  only.  Its  like  existed  under  the 
old  statutes  of  this  state  where  choses  in 
action  and  the  like  were  grouped  as  "miscel- 
lany." Then  a  taxpayer  could  have  reported, 
say,  $10,000  In  "miscellany,"  which  was  sup- 
posed to  embrace  all  bis  notes  and  accounts; 
but  suppose  he  had  notes  to  the  amount,  and 
solvent,  6f  |20,000,  not  an  erroneous  valua- 
tion of  those  reported  as  flO.OOO,  but  $10.- 
000  in  addition.  It  would  scarcely  have  been 
contended  that  the  failure  to  list  C.  D.'a 
notes  for  $10,000  was  merged  in  the  listing  of 
the  A.  B.  notes.  The  Legislature  could  have 
required  corporations  to  pay  on  each  item 
of  their  Intangible  property,  on  their  notes, 
bonds,  accounts,  capital  stock,  and  so  forth. 
In  detail;  but  it  allowed  all  these  properties 
to  be  grouped  for  purposes  of  taxation,  as  a 
more  convenient  and  Just  method  of  assess- 
ing. It  was  not  contemplated  that  the  privi- 
lege thus  accorded  the  taxpayer  was  to  be 
a  shield  for  bis  neglect  or  fraud  In  omitting 
a  material  part  of  bis  property.  If,  for  ex- 
ample, a  railroad  corporation  owns  two  dif- 
ferent lines  of  railroad  in  this  state,  but  re- 
ports only  one  of  them,  and  the  earnings  of 
but  one,  it  must  be  apparent  that  the  failure 
to  report  the  other  is  something  more  than 
an  omission  of  evidence.  It  would  be  an 
omission  of  property.  It  is  not  true  that  the 
bonds  In  appellee's  bands  are  not  taxable. 
They  are.    The  Constitution  prohibits  their 
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exemption.  Section  174.  But  the  manner  of 
assessing  them  Is  to  have  them  reported  to 
the  State  Board,  and  there  valued  as  a  part 
of  the  owner's  "franchise."  When  they  are 
omitted,  property  liable  to  taxation  is  omit- 
ted. It  may  be  brought  in  and  assessed  as 
omitted  property  under  section  424,  Ky.  St. 
(Russell's  St.  i  4815). 

Hot  were  the  bonds  omitted?  Appellant 
took  the  burden  of  showing  that  they  were. 
He  produced  the  reports  filed  with  the  Auditor 
of  State  by  the  gas  company.  The  reports 
did  not  name  the  bonds;  but  the  reports  did 
show  that  the  company  reported  its  gross  in- 
come from  "coke,  tar,  ammonia,  etc.,"  at 
$187,886.18  for  one  of  the  years,  and  approxi- 
mately the  same  for  the  other,  while  It  re- 
ported "gross  earnings  from  gas"  at  $391,- 
569.45.  The  reports  did  not  disclose  the  facts 
as  they  should  hare  done,  and  as  the  State 
Board  might  have  required.  Appellee's  book- 
keeper testified  that  the  bonds  were  reported 
by  and  included  in  that  item.  The  books  of 
the  company  would  have  shown.  Appellant 
might  have  compelled  their  production;  but 
it  did  not  The  evidence  in  tbe  record  tben 
18  that  tbe  bonds  were  not  omitted  from  tbe 
report,  and  actually  went  into  the  considera- 
tion of  the  (ward  in  fixing  tbe  value  of  the 
franchise;  that  Is  to  say,  the  income  produc- 
ed by  the  Interest  on  the  bonds  was  treated 
as  part  of  the  company's  gross  earnings,  and, 
whether  from  bonds  or  tbe  sale  of  gas,  went 
to  enhance  the  value  of  the  company's  money 
earning  capital  by  that  much.  So  that  it 
appears  that  tbe  bonds  were  In  fact,  though 
perhaps  not  in  name,  as  effectually  valued  In 
making  the  franchise  assessment  as  if  they 
had  been  reported  specifically  as  they  should 
hare  been. 

Finding  no  prejudicial  error 'in  the  record, 
tbe  judgment  must  be  affirmed. 


LOW  V.  RAMSEY  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Nov.  10,  1909.) 

L  Wills  (8  821*)— Chaboe  on  Devise— Case 

or  Childben— LIEN  on  Land. 

A  provision  In  a  will,  cbargini;  a  son  to 
whom  all  the  property  was  given  with  the  duty 
of  caring  for  two  younger  children  of  the  testa- 
trii  till  they  Teached  a  certain  age.  created  a 
lien  on  tbe  land  in  their  favor  for  this  purpose. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  2118;    Dec.  Dig.  §  821.*] 

2.  Wills  (8  824*)— Liabilities  of  Pubchaseb 

noM  Devisee. 

A  purchaser  from  a  devisee  is  charged  with 
notice  of  provisions  of  the  recorded  will,  and 
holds  tbe  land  subject  to  tbe  liabilities  imposed 
on  the  devisee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §{  1913,  2122;  Dec.  Dig.  §  824.*] 

3L  Wills  (J  639*)  —  Constbuction  —  Vesting 
OF  Devise— CoNniTioN  Pbecedent  ob  Sub- 
sequent. 
A  provision  in  a  will  imposing  on  a  son, 

to  whom  all  the  property  was  given,  the  duty 


of  supporting  and  caring  for  other  children  of 
the  testatrix,  was  neither  a  condition  precedent 
to  the  vesting  of  a  devise  in  him,  nor  a  condi- 
tion subsequent,  which  by  failure  to  perform 
would  forfeit  tbe  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1524:   Dec.  Dig.  |  639.*] 

4.  LiurrATiON  OF  "Actions  (J  72*)- Accbuai. 
of  Cause  of  Action— Infant's  Rights  Un- 
der Will. 

Where  an  Infant  was  entitled  under  the 
terms  of  a  will  to  support  and  maintenance  by  a 
devisee  till  she  reached  the  age  of  15,  her  cause 
of  action  thereunder  to  enforce  a  lien  on  the 
land  first  accrued  when  the  devisee  failed  to 
furnish  her  support,  and  her  full  cause  ot  action 
was  protected  when  she  reached  that  age. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  390;   Dec  Dig.  i  72.»] 

5.  Limitation  of  Actions  (§  72*)— Computa- 
tion of  Pebiod— Effect  of  Infant's  Dis- 
abilitt. 

One  who  was  an  infant  when '  a  right  of 
action  acrued  had  the  same  length  of  time  to 
sue  after  becoming  of  age  that  she  would  have 
had  had  she  been  of  age  when  the  cause  of  ac- 
tion accrued:  Ky.  St.  i  2525  (Rilsseirs  St.  i 
191),  expressly  providing  as  to  infants  entitled 
to  sue  that  action  may  be  brought  within  a 
like  number  of  years  after  removal  of  their 
disability  that  is  allowed  to  a  person  having  no 
such  impediment. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  390 ;   Dec.  Dig.  8  72.*] 

6.  Limitation  of  Actions  (8  28*)- Limita- 
tions Applicable  —  Action  on  Contbaci 
Not  in  Whiting. 

An  action  to  enforce  an  undertaking  to  sup- 
port a  minor  a-ssumed  by  one  accepting  property 
under  a  will  providing  therefor  is  governed  by 
the  five-year  limitation  of  Ky.  St.  8  2515  (Rus- 
sell's St.  8  224),  as  to  actions  on  contracts  not 
in  writing,  and  the  mere  fact  that  tbe  accept- 
ance of  the  devise  charged  the  property  with  the 
liability  undertaken  by  him  does  not  extend  the 
time. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  8  134;   Dec.  Dig.  8  28.*] 

7.  Limitation  of  Actions  (88  180,  182*)  — 
Pleading— Demubreb  Raising  Defense. 

The  statute  of  limitations  must  be  pleaded, 
unless  the  petition  shows  not  only  a  snificient 
lapse  of  time,  but  nonexistence  ot  any  ground 
of  avoidance;  but  when  the  petition  shows  that 
tbe  action  is  barred,  and  that  plaintiff  is  not 
within  any  exception  contained  in  the  statute 
which  saved  his  right  to  sue,  the  question  may 
be  raised  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  88  671,  678,  679;  Dec.  Dig. 
88  180,  182.*] 

Appeal  from  Circuit  Court,  Oarrard  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Josie  Low  against  Charlie'  Ram- 
sey and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

W.  I.  Williams  and  Jas.  I.  Hamilton,  for 
appellant     Lewis  L.  Walker,  for  appellees. 

CARROLL,  J.  Mrs.  Mary  L.  Low  died, 
after  making  her  last  will,  which  was  pro- 
bated in  January,  1888.  By  this  will  the 
testatrix  gave  to  her  son  Wiatt  Low  all  of 
her  personal  and  real  estate,  declaring  that 
be  sbould  pay  $1  to  each  of  her  children. 
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viz.,  Mary  E.  Jordan,  Harry,  Josle,  Aaron, 
BIgle,  and  Samuel.  The  balance  of  ber  es- 
tate, both  real  and  personal,  sbe  devised  and 
bequeathed  to  him  "with  the  understanding 
that  be  Is  to  take  and  raise  my  children 
Harry  and  Josle  until  they  are  IS  years 
old."  At  the  time  the  testatrix  died,  Josle 
Low  was  between  seven  and  eight  years  old. 
Shortly  after  the  probate  of  the  wlU  Wlatt 
Low  sold  the  real  estate  devised  to  him  to 
James  Ramsey,  and  moved  out  of  the  state, 
taking  with  him  Harry  Low.  Ramsey  re- 
mained In  possession  of  the  land  from  the 
time  he  bought  It  from  Wlatt  until  bis  death 
In  1008,  when  It  descended  to  his  widow  and 
children,  the  appellees  herein.  In  1908  Josle 
brought  this  suit  against  the  Ramsey  heirs, 
charging  that  Wlatt  Low  Immediately  after 
the  death  of  the  testatrix  abandoned  her, 
and  did  not  at  any  time  provide  her  with 
food,  diothlng,  money,  or  property  of  any 
sort  She  alleged  that  she  was  entitled  to 
a  Hen  on  the  land  for  the  reasonable  cost 
of  her  care  and  support  from  the  time  of 
her  mother's  death  until  she  became  15  years 
of  age,  and  that  the  reasonable  cost  of  car- 
ing for  and  supporting  her  during  this  period 
would  be  $1,000.  She  further  alleged  that 
when  Ramsey  bought  the  land  from  Wlatt 
be  had  actual  and  constructive  knowledge  of 
the  contents  of  the  will.  Sbe  asked  that  she 
be  adjudged  a  Hen  on  the  land,  and  that  it 
be  subjected  to  the  payment  of  her  demand 
of  $1,000.  The  lower  court  sustained  a  gen- 
eral demurrer  to  her  petition  as  amended, 
and,  declining  to  plead  further,  her  action 
was  dismissed,  and  she  appeals. 

In  our  opinion  the  provision  in  the  will 
charging  Wlatt  Low  with  the  duty  of  car- 
ing for  Josle  and  Harry  until  they  were  15 
years  old  created  a  lien  upon  the  land  in 
their  favor  and  for  this  purpose,  and  as  the 
will  was  put  to  record  the  vendee  of  Wlatt 
was  charged  with  notice  of  Its  provisions  and 
held  It  subject  to  the  liabilities  imposed  up- 
on Wlatt. 

It  is  insisted  by  counsel  for  appellant  tbnt 
the  provisions  in  the  will  imposing  upon 
Wlatt  the  duty  of  supporting  and  caring  for 
these  children  was  either  a  condition  prece- 
dent to  the  vesting  of  the  devise  In  him,  or 
a  condition  subsequent,  that  by  his  failure 
to  perform  forfeited  the  estate;  but  In  this 
view  we  do  not  agree.  Giving  to  the  provi- 
sion in  the  will  the  same  effect  that  was 
given  to  similar  provisions  in  the  wills  con- 
strued In  the  cases  of  Pearcy  v.  Greenwell, 
80  Ky.  616,  and  Bryant  v.  Dungan,  92  Ky. 
C27,  18  S.  W.  636,  36  Am.  St  R^.  618,  we 
hold,  as  did  the  court  In  Pearcy  v.  Green- 
well,  that  Wlatt  took  the  estate  subject  to 
the  charge  upon  it  in  favor  of  Harry  and 
Josle. 

Assuming  then  that  it  was  the  duty  of 
Wlatt  to  support  and  care  for  these  benefici- 
aries, the  question  remains  whether  or  not 
the  appellant  has  not  surrendered  her  claim 
by  the  long  delay  before  attempting  to  en- 
force It    Her  cause  of  action  first  accrued  I 


when  Wlatt  failed  to  furnish  her  support, 
and  her  full  cause  of  action  was  perfected 
when  she  became  16  years  of  age.  Sbe 
might  then,  under  the  facts  stated  In  the 
petition,  have  recovered  everything  that  was 
due  ber  under  the  will ;  but  as  ^e  was  an 
Infant  when  ber  right  accrued,  she  had  the 
same  leng^  of  time  after  becoming  of  age 
to  bring  the  suit  that  she  would  have  if 
she  had  been  of  age  when  ber  cause  of  ac- 
tion accrued — section  2525  of  the  Kentucky 
Statutes  (RusseU's  St  i  191),  reading:  "If 
a  person  entitled  to  bring  any  of  the  actions 
mentioned  In  the  third  article  of  this  chap- 
ter, except  for  a  penalty  or  forfeiture,  was, 
at  the  time  the  cause  of  action  accrued,  an 
infant,  •  *  •  the  action  may  be  brought 
within  the  like  number  of  years  after  the  re- 
moval of  such  disability,  •  •  •  that  is 
allowed  to  a  person  having  no  such  impedi- 
ment to  bring  the  same  after  the  right  ac- 
crued." 

The  next  question  Is:  How  many  years 
did  she  have  after  becoming  of  age  to  bring 
the  action?  Section  2515  of  the  Kentucky 
Statutes  (Russell's  St  |  224)  provides  in  part 
that  "an  action  upon  a  contract  not  in  writ- 
ing signed  by  the  party  •  «  •  shall  be 
commenced  within  five  years  next  after  the 
cause  of  action  accrued,"  and  we  have  no 
question  that  this  statute  applies.  The  con- 
tract attempted  to  be  enforced  was  not  sign- 
ed by  Wlatt  He  merely  accepted  the  pro- 
visions of  a  will  that  Imposed  upon  him  an 
obligation.  The  undertaking  to  support  and 
care  for  appellant  was  assumed  by  Wlatt 
as  a  personal  obligation  when  he  took  the  de- 
vise, and  the  mere  fact  that  the  acceptance 
of  the  devise  charged  the  projjerty  with  the 
liability  undertaken  by  him  does  not  have 
the  effect  of  extending  the  time  In  which  an 
action  to  enforce  it  may  be  brought  beyond 
five  years.  This  point  was  adjudged  in  Col- 
lings  V.  Colllngs,  92  S.  W.  577,  29  Ky.  Law 
Rep.  51.  In  that  case  Elisha  Colllngs  con- 
veyed to  bis  daughter  certain  lands  in  con- 
sideration of  her  agreement  to  pay  specified 
debts  then  owing  by  Ceilings.  In  the  course 
of  the  opinion  the  court  said:  "While  it  is 
true  the  deed  Imposed  on  the  grantee  the 
payment  of  the  debts  named  in  It  which  be- 
came thereby  a  lien  on  the  land  in  favor 
of  the  respective  creditors  to  whom  owing, 
it  was  an  express  assumpsit,  barred  by  lim- 
itation after  five  years,  so  far  as  the  gran- 
tee was  concerned,  although  as  between  the 
original  debtor,  Elisha  Colllngs,  and.  bis  cred- 
itors, the  debts  may  not  have  been  barred. 
When  the  debts  became  outlawed,  so  far  as 
they  affected  the  grantee,  the  lien  was  like- 
wise discharged.  It  was  not  competent  for 
Elisha  Colllngs  and  bis  creditors  by  any 
subsequent  agreement  between  themselves  to 
prolong  the  Uvea  of  these  debts  so  as  to  af- 
fect Mrs.  AUoway,  the  grantee  of  the  land, 
without  her  consent" 

As  the  claim  of  appellant  is  barred  by  the 
statute,  can  this  defense  be  presented  by  & 
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general  demurrer?  The  rule  Is  that  the  stat- 
ute of  UmltatlonB  must  be  pleaded,  unless 
the  petition  shows  not  only  a  sufficient  lapse 
of  time  .but  the  nonexistence  of  any  ground 
of  avoidance;  but  when  the  petition  shows 
that  the  action  is  barred,  and  that  plaintiff 
l8  not  within  any  of  the  exceptions  contained 
in  the  statute  which  saved  his  right  to  sue, 
the  question  may  be  raised  by  demurrer. 
StlUwell  V.  Leayy,  6i  Ky.  379,  1  S.  W.  600, 
8  Ky.  Law  Rep.  321.  The  only  relief  sought 
is  the  subjection  of  the  land  in  the  hands  of 
the  appellees  to  the  payment  of  appellant's 
daim.  There  is  no  averment  that  the  ap- 
pellees in  any  manner  or  form  assumed  the 
payment  of  appellant's  claim  or  any  part  of 
It.  The  petition  does  not  seek  any  relief 
against  the  appellees  personally,  and  so  it 
follows  that  she  could  not  l>e  entitled  to 
any  of  the  exertions  contained  in  the  stat- 
ute of  limitations  that  would  save  It  from 
running  against  her.  Under  these  drcnrn- 
stances  we  thlnlc  the  question  that  the  claim 
was  barred  by  limitation  could  be  raised  by 
demurrer. 

Wherefore  the  Judgment  of  the  lower  court 
is  affirmed. 


PATTERSON  et  al  v.  PATTERSON  et  al. 
(Court  of  Appeals  of  Kentudcy.    Nov.  9,  1909.) 

1.  pebpettjities    (i    6*)  —  ookstbtjction    op 
Deed. 

A  deed  conveying  land  to  a  tumpilce  com- 
pany for  a  tollhouae,  and  providing  that,  when 
the  honse  should  cease  to  1>e  used  tor  such  pur- 
pose, the  land  and  building  should  revert  to  cer- 
tain peiaons  named,  did  not  create  a  perpetuity 
in  violation  of  Ky.  St  1909,  §  2360  (Russell's 
St.  i  2065),  since  the  grantee  might  at  any  time 
with  the  sale  of  its  turnpike  convey  the  use  of 
the  tollhouse  end  ground  to  its  vendee,  and  un- 
der section  2359  .(section  2054)  the  reversioners 
might  at  pleasure  sell  their  reversionary  inter- 
est. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  §1  S-30;  Dec.  Dig.  §  a*] 

2.  Deeds  (8  145*)— Conotruotion— Condition 
Subsequent— Covenant. 

Conditions  subsequent  are  not  favored,  and, 
if  it  be  doubtful  whether  a  clause  in  a  deed  be 
a  condition  or  a  covenant,  courts  will  incline  to 
the  latter  construction. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  «  471 ;   Dec.  Dig.  i  145.*] 

3.  Pebpetcities    (J    6*)— Conveyance    foe 

HlOHWAT. 

The  statute  against  perpetuities  (Ky.  St 
1909.  I  23C0  [Russell's  St.  i  20551)  does  not 
apply  to  a  conveyance  of  land  for  a  public  high- 
way, or  for  use  in  connection  with  the  operation 
of  a  turnpike,  which  is  a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Dec.  Dig.  !  6.*] 

4.  Perpetuities  (8  4*)  — Reversions  — Con - 
stbdction. 

Where  a  deed  conveyed  land  to  a  turnpike 
company  for  use  for  a  tollhouse,  a  provision  that 
on  cessation  of  such  use  the  land  should  revert 
to  certain  named  persons,  instead  of  the  grantor, 
was  valid. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  8S  8-30;    Dec.  Dig.  8  4.*] 


5w   PtEADINO  (8  214*)— DEMDBBER— BWECT. 

On  demurrer  to  the  petition  the  facts  there- 
in alleged  must  be  accepted  as  true. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  8S  525-034 ;    Dec.  Dig.  |  214.*J 

Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  officially  reported." 

Action  by  John  Patterson  and  others 
against  Jacob  S.  Patterson  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed  and  remanded,  with  directions. 

O.  Allison  Holland  and  Wallace  Mulr,  for 
appellants.    Allen  &  Duncan,  for  appellees. 

SETTLE,  J.  On  October  27,  1891,  Nannie 
C.  Smedley,  spinster.  In  consideration  of  $1 
In  band  paid,  sold  and  by  deed  conveyed  to 
the  Ft.  Spring  &  Plnkard  Turnpiiie  Company, 
a  corporation  owning  and  operating  a  turn- 
pike in  Fayette  county,  a  quarter  of  an  acrf 
of  ground  ''for  the  purpose?'  of  building  a 
bouse  for  collecting  toll  for  said  pike."  The 
deed  also  provides:  "Now,  It  is  further 
agreed  that  when  said  house  ceases  to  be 
used  for  collecting  toll  for  said  pike,  then 
and  at  that  time  the  above  tract  of  land 
with  all  buildings  and  fixtures  to  revert  back 
to  Jacob  Smedley,  Will  Waltz,  and  John  Pat- 
terson or  their  heirs."  Jacob  Smedley  was 
a  brother,  John  Patterson  and  Will  Waltz, 
brothers-in-law,  of  Nannie  Smedley.  On  May 
9, 1894,  the  turnpike  company,  grantee  In  the  • 
deed  referred  to,  sold  and  conveyed  Its  turn- 
pike to  the  fiscal  court  of  Fayette  county, 
and  that  court  at  once  made  It  a  free  turn- 
pike and  ceased  to  collect  tolls  thereon,  and 
to  use  the  tollhouse  on  the  lot  conveyed  by 
Nannie  Smedley  to  the  turnpike  company. 
Thereupon  Jacob  Smedley,  Will  Waltz,  and 
John  Patterson  without  objection  from  any 
source  took  possession  of  the  tollhouse  and 
ground  in  question,  and  they,  or  Patterson  and 
the  heirs  at  law  of  Jacob  Smedley  and  Will 
Waltz,  have  since  continuously  had  and  held 
the  actual  adverse  possession  thereof,  claiming 
it  as  against  all  others.  Nannie  Smedley,  the 
grantor  in  the  deed  to  the  turnpike  company, 
was  living  at  the  time  Jacob  Smedley,  Will 
Waltz,  and  John  Patterson  took  possession 
of  the  tollhouse  and  for  ten  years  thereafter, 
and  all  the  while  residing  near  the  property 
in  question.  Nannie  Smedley  died  in  1904. 
childless,  but  left  a  will  which  was  duly  pro- 
bated, following  which  her  estate  was  in  due 
course  settled  and  distributed  as  by  the  will 
directed.  Jacob  Smedley  and  Will  Waltz 
both  died  after  they  and  John  "Patterson  took 
possession  of  the  tollhouse  and  ground,  but 
both  left  children  who  are  their  heirs  at  law. 
respectively.  Some  years  after  Nannie  Suicd- 
ley's  death,  and  after  the  distribution  of  her 
estate,  the  appellees,  F^nny  Hlckey  and 
John  B.  Smedley,  the  former  a  sister  and  the 
latter  a  brother  of  the  decedent  set  up  claim 
to  the  lot  and  tollhouse  as  her  heirs  at  law. 
whereupon  John  Patterson  and  the  heirs  nt 
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law  of  Jxcob  Smedley  and  Will  Waltz,  deceas- 
ed, brought  this  action  In  the  Fayette  circuit 
court  to  quiet  their  title  to  the  tollhouse  and 
lot,  alleging  their  ownership  and  possession 
of  same  under  the  deed  from  Nannie  Smed- 
ley to  the  turnpike  company  and  Its  rever- 
sion to  them  by  reason  of  the  purchase  and 
freeing  of  the  turnpike  by  the  fiscal  court  of 
Fayette  county.  The  devisees  and  heirs  at 
law  of  Nannie  Smedley,  deceased,  were  made 
parties  defendant  to  the  action,  and  were 
duly  summoned.  But  only  two  of  them,  Fan- 
ny Hlckey  and  John  B.  Smedley,  made  de- 
fense to  the  action.  This  they  did  by  filing  a 
general  demurrer  to  the  petition,  and  with- 
out waiving  same,  later  filing  an  answer. 

By  the  demurrer  and  answer  they  resisted 
appellants'  right  to  the  property  In  question 
on  the  ground  that  the  deed  from  Nannie 
Smedley  to  the  turnpike  company,  In  so  far 
as  It  provided  that  the  tollhouse  and  lot 
should  revert  to  and  become  the  property  of 
Jacob  Smedley,  Will  Waltz,  and  the  appellant, 
John  Patterson,  upon  the  turnpike  company 
ceasing  to  use  it  for  collecting  toll,  was  and 
is  void  for  remoteness  and  by  reason  of  the 
statute  against  perpetuities,  and  that,  there- 
fore, the  title,  following  the  abandonment  of 
the  use  of  the  property  for  collecting  toll, 
reverted  to  the  grantor,  Nannie  Smedley,  up- 
on whose  death  It  descended  to  appellees  and 
the  other  heirs  at  law  of  the  decedent.  Accept- 
ing this  view  of  the  matter,  the  circuit  court 
sustained  the  demurrer  to  the  petition  and 
dismissed  the  action  at  appellants'  cost  Ap- 
pellants, being  dissatisfied  with  the  Judgment, 
have  appealed. 

For  appellants  it  is  urged  that  the  circuit 
court  erred  In  adjudging  that  the  reversion  or 
limitation  over  contained  in  the  deed  from 
Nannie  Smedley  to  the  turnpike  company 
created  a  perpetuity  in  violation  of  section 
2360,  Ky.  St.  (Russell's  St.  §  2055).  The  sec- 
tion reads  as'  follows :  "The  absolute  power 
of  alienation  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  a  life 
or  lives  in  being  at  the  creation  of  the  estate, 
and  twenty-one  years  and  ten  months  there^ 
after."  Without  entering  upon  a  dissertation 
as  to  the  meaning  of  the  legal  term,  "per- 
petuity," it  is  sufficient  to  say  that  the  pur- 
pose of  the  statute  is  not  to  compel  the  vest- 
ing of  estates,  but  to  prohibit  unreasonable 
restraints  upon  alienation.  Neither  in  law 
nor  fact  did  the  deed  under  consideration 
create  or  seek  to  create  a  perpetuity.  It  con- 
veyed to  the  turnpike  company  for  a  specific 
purpose,  namely,  for  use  in  the  collecting  of 
tolls  on  the  pike,  the  ground  described.  The 
deed  did  not  render  the  property  inalienable, 
for  the  turnpike  company,  after  receiving  it, 
had  at  any  time  the  right  to  sell  its  turnpike 
to  an  Individual,  company,  or  the  fiscal  court, 
and  with  such  sale  convey  the  use  of  the 
ground  and  tollhouse  to  its  vendee,  and  that 
vendee  to  another,  ad  libitum,  so  long  as  the 
property  was  used  for  the  single  purpose  to 


which  it  was  devoted  by  the  Smedley  deed. 
On  the  other  hand,  appellants  had  like  pow- 
er to  sell  and  convey  at  any  time  the  rever- 
sionary Interest  in  the  tollhouse  and  ground 
conveyed  them  by  the  deed.  Section  2359, 
Ky.  St  (Russell's  St  §  2054).  The  deed  con- 
tains no  language  which  imports  that  the 
grant  was  to  become  void  in  case  the  pur- 
pose for  which  the  land  was  conveyed  was 
not  carried  out,  nor  does  it  reserve  to  the 
grantor  the  right,  in  that  event,  to  re-enter 
upon  the  land  and  resume  possession  of  it  as 
of  her  former  estate.  On  the  contrary,  Its 
language  leaves  no  doubt  of  the  intention  of 
the  grantor  to  give  the  property  to  her  broth- 
er and  brothers-in-law  named  therein  when 
its  use  as  a  tollhouse  shall  cease.  "It  is  a 
rule  of  law  that  conditions  subsequent  are 
not  favored  because  they  tend  to  destroy  es- 
tates, and,  if  it  be  doubtful  whether  a  clause 
In  a  deed  be  a  condition  or  a  covenant,  courts 
win  Incline  to  the  latter  construction."  Car- 
roll County  Academy  v.  Gallatin  Academy, 
104  Ky.  621,  47  S.  W.  617,  20  Ky.  Law  Rep. 
824. 

There  is  another  thing  aside  from  the  deed 
itself  that  has  an  Important  bearing  on  the 
case.  The  contingency  entitling  appellants 
to  the  land  in  controversy  matured  during 
the  lifetime  of  the  grantor.  We  think  it  safe 
to  say  that  a  limitation  that  would  have 
been  void  under  conditions  existing  when  the 
deed  was  executed  will  not  affect  the  ability 
of  such  a  limitation,  if  by  reason  of  circum- 
stances happening  subsequent  to  the  execu- 
tion of  the  deed  but  before  the  death  of  the 
grantor  it  does  not  offend  the  rule.  The 
facts  averred  in  the  petition  and  admitted 
by  the  demurrer  are  that  the  deed  from  Nan- 
nie Smedley  to  the  turnpike  company  was 
made  In  1891 ;  that  the  turnpike  company 
conveyed  its  road  and  property  to  the  fiscal 
court  of  Fayette  county  May  9,  1804;  that 
upon  that  day  appellants  took  possession  of 
the  tollhouse  and  ground  by  virtue  of  the  re- 
versionary Interest  conveyed  them  by  the 
deed  from  Nannie  Smedley  to  the  turnpike 
company,  and  have  ever  since  been  in  the 
actual,  adverse  possession  thereof ;  and  that 
the  grantor,  Nannie  Smedley,  died  in  1804, 
10  years  after  appellants  took  possession  of 
the  property,  and  during  the  whole  of  that 
time  set  up  no  claim  that  it  had  reverted 
to  her.  These  facts  show  that  she  had  knowl- 
edge of  their  taking  possession  of  and  retain- 
ing the  property,  and  that  It  was  done  with 
her  acquiescence,  If  not  actual  consent 

Finally,  we  are  of  opinion  that  the  statute 
against  perpetuities  does  not  apply  to  a  con- 
veyance of  land  for  a  public  bigfiway,  or  for 
use  in  connection  with  the  operation  of  a 
turnpike,  which  Is  a  public  highway.  Oass  & 
Bonta  V.  Wllhite,  etc.,  2  Dana,  170,  26  Am. 
Dec.  446.  If  the  deed  from  Nannie  Smedley 
to  the  turnpike  company  had  not  provided 
for  the  reversion  of  the  title  upon  the  aban- 
donment of  the  use  of  the  land  for  tollhouse 
purposes,  nevertheless,  under  the  law  of  tbia 
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state,  It  would  in  consequence  of  Bucli  aban- 
donment have  reverted  to  the  grantor,  and, 
this  being  true,  neither  the  statute  against 
peipetuitlea  nor  other  obstacle  stood  in  the 
way  of  her  providing  in  the  deed  for  its  re- 
version to  another  or  others  instead  of  her- 
self. 

Accepting  as  true  the  facts  alleged  in  the 
petition,  and.  this  we  must  do  on  demurrer, 
we  think  they  entitled  appellants  to  the  re- 
lief asked.  Therefore  the  circuit  court  erred 
in  sustaining  the  demurrer. 

For  the  reasons  Indicated,  the  judgment  is 
reversed  and  cause  remanded,  with  directions 
to  the  circuit  court  to  overrule  the  demurrer, 
and  for  further  proceedings  consistent  with 
the  opinion. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  v. 
CHAVASSE'S  ADM'R.t 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1909.) 

1.  RAII.ROADB  (I  340*)— Collisions  at  Cboss- 
IN  o — Neolioence. 

A  railroad  maintaining  three  tracks  cross- 
ing a  street  maintained  a  watchman  at  the  cross- 
ing. A  pedestrian  passed  over  the  main  and 
middle  tracks,  and  came  to  the  third  track,  on 
which  a.  freight  train  was  passing.  A  passenger 
train  on  the  main  track  was  late.  The  pedes- 
trian passed  the  watchman,  who  said  nothiug  to 
him,  and,  on  seeing  the  passenger  train  ap- 
proaching, be  attempted  to  recross  the  mam 
track,  and  was  killed  by  the  passenger  train. 
The  watchman,  when  the  pedestrian  first  pass- 
ed over  the  tracks,  did  not  know  how  late  the 
passenger  train  was.  Held,  that  the  watchman 
was  not  negligent  in  allowing  the  pedestrian  to 
walk  over  the  crossing  without  warning  him  of 
the  approach  of  the  passenger  train. 

[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1102;   Dec  Dig.  (  340.*] 

2.  Ratlroads  (S  335*)— Collision  at  Cross- 
ing— Neohgence. 

A  pedestrian  while  stnnding  in  the  space 
tietween  the  main  track  and  a  third  track  wap 
in  a  safe  position,  but,  on  a  passenger  train  on 
the  main  track  flashing  its  headlight  over  the 
crossing,  he  determined  to  cross  in  front  of  the 
train,  and  was  struck  by  it  and  killed.  Held. 
that  the  railroad  was  not  liable  because  the  pas- 
senger train  ran  over  the  crossing  at  a  danger- 
ous rate  of  speed. 

[Ed.  Note.— For '  other  cases,  see  Railroads, 
■Cent.  Dig.  {J  1086-1088;   Dec.  Dig.  J  335.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  officially  reported." 

Action  by  £.  L.  Chavasse's  administrator 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Tbomton  ft  Johnson,  Edward  Colston,  and 
John  Galvln,  for  appellant  Walton,  Dick- 
son &  Walton  and  F.  S.  Spruiil,  for  appellee. 

BARKER,  J.  On  the  17th  day  of  March, 
1908,  at  about  6:15  p.  m.  o'clock,  Ernest  L. 
Chavasse  was  struck  by  an  engine  attached 
to  a  passenger  train  of  the  Cincinnati,  New 
Orleans  ft  Texas  Pacific  Railway  Company  at 
the  point  where  the  tracks  of  the  company 


cross  South  Broadway  street,  in  the  city  of 
Lexington,  Ky.  As  a  result-  of  the  injuries 
received  in  the  collision  Chavusse  within  a 
short  time  thereafter  died.  To  recover  dam- 
ages for  bis  death  this  action  was  instituted 
by  the  administrator  of  his  estate,  and  in 
the  petition  It  is  alleged  that  his  death  was 
occasioned  by  the  gross  negligence  of  the 
employes  of  the  company.  The  defendant 
filed  an  answer  denying  all  the  allegations 
of  the  petition,  and  pleading  affirmatively 
that  the  decedent  was  himself  guilty  of  con- 
tributory negligence.  The  affirmative  allega- 
tions of  the  answer  having  been  denied  by 
reply,  the  issues  were  made  up  and  a  trial 
before  a  Jury  resulted  in  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  |10,000.  Of  the 
Judgment  predicated  upon  this  verdict  the 
railway  company  now  complains. 

The  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railway  Company  crosses  South  Broad- 
way street  In  Lexington,  Ky.,  from  a  uortb- 
erly  to  a  southerly  direction;  but  at  the  point 
of  crossing  the  track  runs  from  a  southeaster- 
ly to  a  northwesterly  direction.  Broadway 
street  is  50  feet  wide  and  has  three  railroad 
tracks  crossing  it  at  the  point  where  the 
accident  occurred,  each  4%  feet  wide,  with 
5  feet  space  between  the  tracks.  The  tracks 
begin  to  curve  very  sharply  when  they  leave 
Broadway  street  going  toward  the  south. 
There  is  a  watchman's  stand  in  the  corner 
between's  Scott's  Hotel  and  Broadway  street. 
On  the  right  of  Broadway  street,  going  from 
the  city,  and  on  the  north  side  of  the  track, 
the  depot  is  situated. 

The  decedent,  Ernest  Chavasse,  was  board- 
ing at  Scott's  Hotel,  and  on  the  evening  of 
the  accident  he  was.  proceeding  from  the 
hotel  towards  the  city  of  Lexington.  He 
approached  South  Broadway,  which  was  oc- 
cupied by  three  railroad  tracks.  The  first 
called  the  "main"  track,  the  second,  being 
in  the  middle  of  the  street,  called  "track 
No.  1,"  and  the  third,  which  was  on  the 
south  side  of  the  street,  called  "track  No.  2." 
As  this  railroad  crossing  is  used  by  many 
people,  the  company  maintains  there  a  watch- 
man, whose  business  it  Is  to  prevent  travel- 
ers from  going  upon  the  railroad  crossing 
at  a  time  when  it  is  dangerous  so  to  do  be- 
cause of  the  passing  trains.  On  the  evening 
of  the  accident  which  is  involved  in  this  Uti- 
eatlon.  Ernest  L.  Chavasse,  as  said  before, 
left  his  hotel  and  started  across  South  Broad- 
way street.  As  he  walked  along  the  pave- 
ment, he  passed  the  watchman,  who  was  go- 
ing from  the  street  to  his  stand  at  the  cor- 
ner. Chavasse  crossed  the  main  or  north- 
erly track,  then  crossed  track  No.  1,  which, 
is  in  the  middle  of  the  street,  and,  when  he 
reached  track  No.  2,  which  is  on  the  souther- 
ly side  of  East  Broadway  street,  he  found  it 
occupied  by  a  long  freight  train  which  was 
slowly  moving  across  the  highway.  At  this 
time  train  No.  2  from  the  south  was  overdue; 


•For  otber  esses 
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t  Rehearing  denied  December  17,  1909. 


Digitized  by 


Google 


172 


122  SOUTHWESTKHN  REPORTEB. 


(Ky. 


its  schedule  time  belug  0:08  p.  lu.,  and  It  was 
about  10  minutes  late.  When  the  decedent 
encountered  the  freight  train  crossing  the 
street  on  track  No.  2,  he  paused  there  in 
order  to  let  it  pass,  bo  that  be  could  pursue 
Ills  Journey.  While  the  freight  train  was 
passing,  the  fast  passenger  train  from  the 
south,  being  No.  2,  whistled  for  the  crossing. 
Thereupon  the  watchman  with  his  lantern  In 
hand  went  upon  the  crossing,  and  cried  out 
to  all  persons  in  the  neighborhood  "Look  out 
for  No.  2!"  His  attention  was  especially 
directed  to  one  or  more  person?  who  were 
about  to  drive  over  the  crossing.  In  order 
to  stop  this,  he  made  the  outcry  above  recit- 
ed, and  also  waved  his  lantern.  Wben  he 
first  made  the  outcry,  "Look  out  for  train 
No.  2!"  Chavasse  was  standing  quietly  near 
the  freight  train  which  was  slowly  crossing 
the  street  on  track  No.  2.  While  he  was 
thus  standing,  one  Phil  Donovan,  who  also 
wished  to  cross  at  the  point  the  decedent 
did,  was  standing  by  his  side.  While  this 
condition  of  things  existed,  the  fast  passen- 
ger train  (No.  2)  from  the  south  approached 
the  crossing  at  a  speed  of  from  12  to  15  miles 
an  hour.  As  the  train  neared  the  crossing  It 
encountered  quite  a  sharp  curve,  and  as  soon 
as  it  passed  this  curve  It  threw  Its  head- 
light over  the  crossing.  When  this  occurred, 
it  seemed  to  attract  the  attention  of  the  de- 
cedent, who  at  once  turned  to  retrace  his 
steps  across  the  railroad  tracks  In  the  direc- 
tion of  bis  hotel  on  the  north  side  of  the 
street.  He  went  In  a  great  hurry;  the  wit- 
nesses saying  that  he  ran.  Just  as  he  reach- 
ed the  main  track,  over  which  the  approach- 
ing train  was  to  pass,  be  looked  in  its  direc- 
tion, it  being  but  a  short  distance  from  him, 
and  then,  seemingly  calculating  that  be  could 
cross  in  time,  he  sprang  over  the  track,  with 
the  result  that,  although  he  nearly  cleared 
It,  the  pilot  beam  on  the  far  side  of  the 
engine  struck  him,  inflicting  injuries  from 
which  he  almost  Immediately  died. 

The  theory  of  the  plaintiff  Is,  first,  that 
the  railroad  watchman  was  guilty  of  negli- 
gence in  allowing  the  decedent  to  go  upon  the 
tracks  wben  the  fast  passenger  train  from 
the  south  was  overdue,  without  having  warn- 
ed him  of  its  approach.  The  answer  to  this 
is  that  the  watchman  did  not  know  at  the 
time  the  decedent  passed  him  wben  the  fast 
train  from  the  south  would  arrive.  In  the 
second  place,  it  is  said  that. the  decedent, 
as  he  stood  between  the  main  track  and 
track  No.  2,  was  in  a  perfectly  safe  position, 
and.  If  be  bad  remained  in  that  position,  be 
would  not  have  been  hurt,  and  therefore  it 
was  his  own  fault  that  he  was  injured. 

The  question,  then,  arises  whether  or  not 
the  company  was  negligent  of  any  duty  that 
It  owed  the  decedent  as  a  traveler  rightfully 
occupying  and  crossing  the  highway  at  the 
time  he  was  killed.  When  the  decedent 
crossed  the  main  track  on  the  company's 
right  of  way,  and  as  he  stood  beside  the 
passing  freight  train  on  track  No.  2,  he  was 


in  a  perfectly  safe  position  so  far  as  the 
passing  trains  were  concerned.  He  had  vol- 
untarily taken  a  position  within  a  few  feet 
of  the  freight  train  on  track  No.  2,  and,  as 
said  before,  was  waiting  for  this  to  pass  the 
crossing  so  that  he  could  continue  on  bis 
way.  Behind  him  there  was  a  space  of  from 
12  to  15  feet  before  the  main  track  was  reach- 
ed, along  which  the  incoming  train  was  beinjir 
propelled,  and  In  this  space  the  decedent. 
Phil  Donovan,  and  the  watchman  were  stand- 
ing In  perfect  security.  Wben  the  headlight 
of  the  approaching  passenger  train  was 
thrown  upon  the  crossing,  for  some  reason 
that  is  not  explained  in  the  record  the  dece- 
dent changed  his  mind  with  reference  to 
crossing  the  street,  and  dashed  back  towards 
bis  hotel,  evidently  with  the  intention  and 
desire  of  crossing  the  main  track  before  the 
fast  approaching  train  reached  it.  Just  as  he 
got  to  the  main  track  be  paused  for  a  sec- 
ond, apparently  considering  whether  or  not 
he  could  make  the  crossing  before  the  .on- 
coming train.  Believing  that  he  could  do  so. 
he  sprang  across  the  main  track,  with  the 
result  that  he  nearly  cleared  it^  but  was 
struck  by  the  pilot  beam  on  the  far  side, 
receiving  the  Injuries  from  which,  as  said 
before,  he  almost  immediately  died.  It  cannot 
be  said  with  any  show  of  reason  that  the 
watchman  was  guilty  of  negligence  In  allow- 
ing Chavasse  to  walk  along  the  crossing  as 
he  did  without  warning  him  of  the  approach 
of  the  fast  passenger  train  from  the  south. 
In  the  first  place,  at  the  time  that  Chavasse 
crossed  the  main  track  going  into  the  city, 
the  watchman  did  not  know  bow  late  the 
train  was,  or  when  it  would  reach  the  cross- 
ing. He  was  not  in  danger  from  having 
crossed  the  main  track.  When  he  got  be- 
tween the  main  track  and  track  No.  2,  he 
was  in  a  perfectly  safe  position,  and  all  that 
he  had  to  do  was  to  maintain  it  We  con- 
clude, therefore,  that  the  company  was  guilty 
of  no  negligence  in  having  allowed  him  to 
cross  the  main  track  without  warning  him 
of  the  approach  of  the  trajn  from  the  south. 

The  only  question  remaining,  then,  is 
whether  or  not  the  company  was  guilty  of 
negligence  because  the  passenger  train  from 
the  south  was  runniu;;  over  the  crossing  at 
a  dangerous  rate  of  speed.  We  conclude  that 
it  was  not  The  passenger  train  before 
reaching  Lexington  ran  a  schedule  rate  of 
fifty  miles  an  hour,  but  when  it  reached  the 
city  limits,  its  speed  was  gradually  checked 
until  wben  it  reached  the  crossing  where 
the  accident  occurred  it  was  running  only 
12  to  15  miles  an  hour.  But  it  seems  to  us 
that  the  speed  of  the  train  was  entirely  im- 
material. Chavasse  knew  the  train  was  com- 
ing. He  had  been  especially  warned  by  the 
watchman  of  this  fact,  and  the  evidence 
leaves  no  doubt  in  our  minds  that  before 
he  undertook  to  cross  the  main  track,  ho 
saw  the  approaching  train,  and  this  when  he 
was  in  a  position  of  absolute  safety.  Having 
concluded   that  he  could   safely    cross    the 
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main  track  In  front  of  the  approachtug  train, 
he  made  the  attempt  with  the  result  as  above 
stated.  It  was  Immaterial  whether  the  train 
was  running  at  the  rate  of  5  miles  per  hour 
or  50  miles  per  hour.  The  decedent  having 
Jumped  across  the  track  Immediately  in  front 
of  the  cow  catcher,  nothing  could  have  been 
done  to  save  him  by  those  in  charge  of  the 
engine  It  Is  not  pretended  that  the  engi- 
neer or  fireman  saw,  or  could  by  the  exercise 
of  the  utmost  diligence  have  seen,  the  dece- 
dent before  he  sprang  across  the  track  in 
front  of  the  engine;  and,  this  being  true, 
the  speed  of  the  engine  was  Immaterial. 

As  said  before,  it  is  not  explained  in  the 
record  why  Cbavasse  changed  his  mind  and 
undertook  to  retrace  his  steps  over  the  main 
track.  It  is  certain  that  the  watchman 
warned  him  twice  of  the  approach  of  train 
Xo.  2,  and  plalntlfTs  own  witness,  Donovan, 
who  stood  l>e8ide  Cbavasse,  heard  the  warn- 
ing. If  Cbavasse  had  attempted  to  recross 
the  main  track  when  the  first  warning  was 
given  him,  he  undoubtedly  could  have  done 
so  in  safety ;  but  he  seems  not  to  have  heed- 
ed either  the  first  or  second  warning  to  look 
out  for  train  No.  2,  and  it  was  only  when  the 
liendlight  flashed  over  the  crossing  that  he 
suddenly  determined  to  cross  in  front  of  the 
train.  He  was  standing  in  perfect  security, 
and  there  was  nothing  In  his  demeanor 
which  indicated  that  be  did  not  Intend  so  to 
do  until  after  the  freight  train  In  front  of 
him  got  out  of  his  way  so  that  he  could  pur- 
sue his  Journey.  Whether  Cbavasse  merely 
changed  his  mind  and  determined  to  go  back, 
to  bis  hotel,  or  whether  he  was  overcome  by 
fear  when  he  found  himself  about  to  be  in- 
closed between  two  passing  trains,  cannot 
now  be  told ;  but  in  either  case  the  company 
was  not  responsible  for  what  be  did.  All 
that  the  company  owed  him  was  the  duty 
not  to  permit  him  to  get  into  a  place  of 
danger  on  the  crossing  by  reason  of  its  neg- 
ligence; and  we  are  unable  to  see  how  any- 
thing that  the  company's  agents  did  or  omit- 
ted to  do  contributed  to  the  decedent's  in- 
jury. If  he  had  stood  with  the  watchman 
and  Donovan,  he  would  have  been  perfectly 
safe  and  no  barm  would  liave  come  to  him. 
The  company's  servants  were  not  able  to 
know  what  was  passing  in  his  mind,  or  to 
anticipate  his  sudden  determination  to  Jump 
across  the  track  Immediately  In  front  of  the 
engine.  It  is  immaterial  whether  train  No. 
2  was  mnning  fast  or  slow,  or  whether  those 
in  charge  of  it  gave  all  or  any  of  the  statu- 
t(H7  signals  of  its  approach.  The  watch- 
man had  told  Cbavasse  it  was  coming,  and 
plaintiff  shows  that  be  saw  it  before  he 
Jumped  to  a  place  of  danger.  The  case  read- 
ily falls  within  the  principle  of  C,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Harrod's  Adm'r  (Ky.)  115 
S.  W.  899;  L.  &  N.  R.  R.  Co.  v.  Tower's 
Adm'r  (Ky.)  115  S.  W.  719,  20  L.  R.  A,  (N. 
S.)  380 ;  li.  &  N.  R.  R.  Co.  v.  Gilmore's  Adm'r, 


109  S.  W.  321,  32  Ky.  Law  Rep.  74;  Hum- 
mer's Ex'x  V.  L.  &  N.  R.  R.  Co.,  128  Ky.  480, 
108  8.  W.  885,  32  Ky.  Law  Rep.  1313 ;  L.  & 
N.  R.  R.  Co.  V.  Taaffe's  Adm'r,  106  Ky.  535, 
.■>0  S.  W.  850,  21  Ky.  Law  Rep.  64 ;  Craddock 
V.  L.  &  N.  R.  R.  Co.,  16  S.  W.  125,  13  liy. 
Law  Rep.  18;  Helm  v.  L.  &  N.  R.  R.  Co.,  33 
S.  W.  396,  17  Ky.  Law  Rep.  1004 ;  Gresham's 
Adm'r  v.  L.  &  N.  R.  R.  Co.,  24  S.  W.  809, 
15  Ky.  Law  Rep.  599 — and  the  defendant  com- 
pany was  entitled  to  a  peremptory  instruc- 
tion to  the  Jury  to  find  for  It  at  the  close  of 
platntifl^'s  testimony.  This  conclusion  renders 
it  unnecessary  that  we  should  consider  any 
other  instruction  either  given  or  refused  by 
the  trial  court 

Judgment  reversed  for  proceedings  consis- 
tent with  this  opinion. 


HOWERTON  et  al.  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1909.) 

1.  Bail  (i  45»)  —  Cbimiw al  Prosecutions  — 
Afteb  Reversal  on  Appeal. 

Wliere  a  judgment  of  conviction  was  re- 
versed by  the  Supreme  Court  on  September  29tli, 
the  Judgment  was  not  vacated  until  the  decision 
on  appeal  became  final  when  the  mandate  was 
lodged  in  the  trial  court  on  November  5th,  pur- 
suant to  Or.  Code  Prac.  {  360.  as  amended  by 
Act  March  21,  1904  (Acts  1904.  p.  144,  c.  641. 
providing  that  no  mandate  shall  issue  or  deci- 
sion become  final  until  after  30  days,  excluding 
Sundays,  from  the  day  the  decision  was  render- 
ed, so  that  under  Cr.  Code  Prac.  (  75,  prohibit- 
ing admitting  defendant  to  bail  after  conviction, 
accused  could  not  be  admitted  to  bail  on  Sep- 
tember 30th. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  i  146;   Dec.  Dig.  |  45.*] 

2.  Bail  (|  44*)— Bond— Validitt— Bono  Giv- 
en Atteb  Conviction. 

Under  Cr.  Code  Prac.  §  75,  prohibiting  ad- 
mitting a  defendant  to  bail  after  conviction,  the 
trial  court  could  not  admit  an  accused  to  bail 
after  conviction,  and  before  the  mandate  revers- 
ing the  judgment  was  filed,  and  the  ball  bond 
given  on  its  attempt  to  do  so  was  void. 

[Eid.  Note.— For  other  cases,  see  Ball,  Cent. 
Dig.  8  145;   Dec.  Dig.  I  44.*] 

Appeal  from  Circuit  Court,  Crittenden 
County. 

"To  be  officially  reported." 

Proceeding  by  the  Commonwealth  against 
P.  A.  Howerton  and  another  to  enforce  the 
forfeiture  of  a  ball  Ixtnd.  E'rom  a  Judg- 
ment for  the  Commonwealth,  defendants  ap- 
peal. Reversed  with  directions  to  quash  re- 
cognizance. 

Jas.  A.  &  John  A.  Moore,  James  &  James, 
and  L.  H.  James,  for  appellants.  Jas.  Breutli- 
itt,  Atty.  Gen.,  and  Tom  B.  MIcGregor,  for 
the  Commonwealth. 


BARKER,  J.  Percy  Howerton  was  convict- 
ed in  the  Crittenden  circuit  court  of  a  felony. 
From  the  Judgment  based  upon  the  verdict 
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of  the  Jury,  finding  him  guilty  as  charged  In 
the  Indictment  against  him,  be  appealed  to 
this  court,  where  the  Judgment  was  reversed 
on  the  29th  day  of  September,  19^8.  112  S. 
W.  606,  S3  Ky.  Law  R^.  1008.  On  September 
30,  1908,  the  clerk  of  the  Crittenden  circuit 
court,  in  obedience  to  a  long-distance  tele- 
I>hone  message  from  the  circuit  Judge,  ad- 
mitted the  defendant  to  ball  in  the  sum  of 
$1,000,  with  the  appellants,  P.  A.  and  G.  W. 
Ilowerton,  as  sureties.  Afterwards,  on  No- 
vember 5,  1908,  the  mandate  of  this  court 
was  Issued  directing  the  Judgment  against 
the  defendant  to  be  set  aside  and  awarding 
him  a  new  trial.  The  case  was  then  assigned 
on  the  docket  of  the  circuit  court  for  another 
trial.  When  the  trial  day  arrived,  the  de- 
fendant, having  l)een  called,  made  default 
and  forfeited  his  bond,  and  so  far  as  we  are 
advised  he  is  still  at  large.  This  procedure 
Is  to  enforce  the  forfeiture  of  the  bond 
against  the  sureties,  the  appellants. 

The  question  arising  upon  the  foregoing 
statement  is  whether  the  bond  executed  by 
the  original  defendant,  with  appellants  as 
sureties,  was  or  not  void.  Section  75  of  the 
Criminal  Code  of  Practice  is  as  follows: 
"After  conviction,  the  defendant  cannot  be 
admitted  to  bail."  Section  3G0,  as  amended 
by  Act  March  21,  1904  (Acts  1904,  p.  144,  c. 
64)  provides:  "That  no  mandate  shall  issue, 
nor  decision  become  final,  until  after  thirty 
days,  excluding  Sundays,  from  the  day  on 
which  the  decision  is  rendered,  unless  the 
court,  in  delay  cases,  otherwise  direct 
•  ♦  •  "  After  the  conviction  of  the  defend- 
ant be  could  not  be  admitted  to  bail  while 
the  Judgment  of  conviction  remained  in  full 
force  and  effect.  It  was  not  vacated  until 
the  decision  of  this  court  l>ecame  final,  un- 
der the  provisions  of  section  360,  supra,  and 
this  could  not  be  done  until  the  5th  day  of 
November,  1906,  when  the  mandate  was  is- 
sued and  lodged  in  the  circuit  court.  It 
seems  to  ns  therefore  to  follow  that  the  ad- 
mission to  ball  of  the  defendant  Howerton 
by  the  clerk  of  the  circuit  court  was  without 
any  authority,  and  the  bond  taken  was  void. 
The  learned  circuit  Judge  was  without  ju- 
risdiction to  authorlsse  the  clerk  to  admit 
the  defendant  to  bail  until  the  filing  of  the 
mandate  of  this  court  and  the  setting  aside 
of  the  Judgment  of  conviction. 

In  Commonwealth  v.  Phillips,  116  Ky.  329, 
76  S.  W.  118,  25  Ky.  Law  Rep.  544,  it  was 
held  that,  while  under  section  74,  Cr.  Code 
Prac.,  a  person  charged  with  a  felony  may 
not  be  admitted  to  bail  before  being  brought 
I)efore  a  magistrate,  and,  though  the  magis- 
trate issuing  the  warrant  Indorsed  upon  it 
that  the  defendant  might  be  admitted  to 
ball,  the  bond  accepted  by  the  sheriff  was 
void.  In  the  cases  of  Commonwealth  v.  Ball, 
6  Bush,  291,  and  Covington  v.  Commonwealth, 
3  Bush,  478,  it  was  held  that  Iwnds  such  as 
Involved  here,  taken  by  an  officer  or  person 


unauthorized  so  to  do,  are  void  and  Impose 
no  obligation  on  the  sureties  to  the  common- 
wealth. See,  also,  Branhom  v.  Common- 
wealth, 2  Bush,  3;  Creekmore  v.  Common- 
wealth, 6  Bush,  312;  Commonwealth  v.  Rob- 
erts, 1  Duv.  199 ;  Morgan  v.  Commonwealth, 
12  Bush,  84. 

Judgment  reversed,  with  directions  to 
quash  the  recognizance  upon  which  the  appel- 
lants are  sureties. 


CITY  OF  LOUISVILLE  v.  TOMPKIXS.t 
(Court  of  Appeals  of  Kentucky.    Nov.  5,  1909.) 

1.  Easements  (|  10*)— Establishment— Ad- 
VEBSE  User. 

The  granting  of  a  right  of  way  and  its  ac- 
ceptance by  the  proper  authority  and  in  a  proper 
manner  n-ill  be  conclusively  presumed  from  on 
uninterrupted  adverse  use  by  the  public  as  of 
right  for  15  years  or  more. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {§  27-S2 ;    Dec.  Dig.  {  10.»] 

2.  Trial  (8  140*)— Credibility  of  WrrNESSES 
—  Weiout    of    Evidence  —  Question    fob 

JtJBT. 

Facts  indicating  that  plalotiFs  witnesses 
were  unworthy  of  belief  were  for  the  jury's  con- 
sideration alone. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (S  334,  335 :   Dec.  Dig.  8  140.*] 

3.  Damages  (!  132*)  —  Personal  Injuries  — 
Excessiveness. 

Plaintiff,  a  married  woman,  who  was  a 
housekeeper,  was  thrown  from  her  carriage  by 
an  obstruction  in  a  city  street.  She  was  con- 
fined to  her  bed  for  several  days  as  she  testi- 
fied, though  only  for  one  day  as  testified  by  wit- 
nesses for  the  city.  She  sustained  a  severe  cut 
over  the  left  eye,  which  caused  a  permanent 
drooping  of  the  eyelid  and  suffered  great  pain 
and  oecame  neurasthenic.  Physicians  testified 
that  her  injuries  were  permanent  and  that  her 
power  to  earn  money  was  seriously  impaired. 
Held,  that  a  verdict  awarding  her  $3,000  was 
not  excessive. 

[BM.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  fS  372-385;   Dec.  Dig.  |  132.*J 

4.  Damages  (8  187*)  —  Injt7sie8  to  Married- 
Woman— Eabnino  Power. 

In  an  action  for  injuries  to  a  married  wo- 
man who  is  a  housekeeper,  it  is  not  necessary 
to  prove  her  earning  power  in  order  to  entitle 
her  to  damages  for  permanent  injuries. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  I  509 ;   Dec.  Dig.  8  187.*] 

5.  Damaoes  (8  208*)— Permanent  iNmBiBS— 
Married  women— Impairment  of  Eabnino 
Power— Question  fob  Jubt. 

Where  a  married  woman  who  is  a  house- 
keeper is  injured,  the  extent  of  im.pairment  of 
her  earning  power  is  for  the  jury,  to  be  deter- 
mined by  application  of  their  common  knowledge 
and  experience  to  all  the  facts  in  the  case. 

[Ed.  Note.— F(Jr  other  cases,  see  Damages, 
Cent  Dig.  88  533,  534 ;   Dec.  Dig.  8  208.*] 

6.  Municipal  Oobporations  (8  775*)- Streets 
— -CoNSTBUcnoN- Paving  Matebial. 

A  city  has  no  authority  to  incuml>er  one  of 
its  streets  with  paving  material  to  be  used  in 
the  improvement  of  another  street. 

[tjd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1630;  Dec.  Dig.  { 
775.*] 
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7.   MUNICIFAI.    OORPOBATIOKS    (|    821*)  —  DE- 
FECTIVE Stbeets— Injuries  to  Tbaveljebs— 

CONTBIBUTOBY    NEOLIOENCE. 

That  plaintifF,  who  was  seated  in  a  wagon 
during  a.  severe  rainstorm,  failed  to  observe  a 
paving  stone  with  which  the  street  was  obstruct- 
ed which  c&me  in  contact  with  the  wagon  wheel 
and  threw  plaintiff  to  tiie  ground,  did  not  con- 
stitute contributory  negligence  as  a  matter  of 
law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1754-1756;  Dec. 
Dig.  I  821.»] 

Api)eal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  oflSdally  reported." 

Action  by  Ella  M.  Tompkins  against  the 
City  of  Louisville.  Judgment  for  plaintlflt, 
and  defendant  appeals.    Affirmed. 

Clayton  B.  Blakey,  Leon  P.  Lewis,  and  J. 
&L  Chilton,  for  appellant  Edward  G.  Hill, 
for  appellee. 

CLAY,  0.  Appellee,  Ella  M.  Tompkins,  in- 
stituted this  action  against  appellant,  city  of 
Louisville,  to  recover  damages  for  personal 
injuries.  The  Jury  awarded  her  $3,000,  and 
the  city  appeals. 

The  accident  occurred  on  May  29,  1908,  be- 
tween 5  and  6  o'clocic  in  the  evening.  At  that 
time  a  severe  rainstorm  was  in  progress.  Ap- 
pellee lived  in  a  tenement  house  on  Poplar 
street  She  left  her  home  and  proceeded  to 
a  point  on  that  street  where  her  husband  had 
left  a  mule  and  wagon.  Appellant  bad  caused 
or  allowed  to  be  placed  on  each  side  of  the 
roadway  of  Poplar  street  piles  of  granite  pav- 
ing blocks.  Some  of  these  blocks  were  direct- 
ly Id  the  roadway  or  travel  part  of  the 
street  According  to  the  evidence  for  appel- 
lee, there  were  piles  of  blocks  so  near  togeth- 
er that  only  one  vehicle  at  a  time  could  pass 
betwera  them.  According  to  the  evidence  for 
appellant,  at  least  two  vehicles  could  pass 
between  the  piles  of  granite  blocks.  When 
appellee  reached  the  wagon  she  climbed  In 
and  started  to  drive  up  Poplar  street  towards 
her  home.  When  the  mule  bad  taken  but  a 
few  steps,  the  left  front  wheel  of  the  wagon 
came  in  contact  with  one  of  the  granite 
blocks  which  was  lying  directly  in  the  road- 
way. This  caused  the  wagon  to  careen,  and 
appellee  was  thrown  therefrom  to  one  of  the 
piles  of  granite  blocks  and  rendered  uncon- 
scious. She  received  a  severe  cut  over  her 
left  eye,  which  caused  a  phosis  or  permanent 
drooping  of  the  left  eyelid.  She  was  also  in- 
jured in  tife  lower  dorsal  and  upper  lumbar 
region  of  the  spine  and  nerves  of  the  hip. 
Her  left  side  and  knee  were  bruised.  In  the 
opinion  of  the  physician  who  treated  her,  and 
of  the  pbjrslclan  appointed  by  the  court  to 
examine  her,  her  injuries  were  permanent 

At  the  conclusion  of  appellee's  evidence,  ap- 
pellant asked  for  a  peremptory  instruction  on 
the  ground  that  there  was  no  evidence  tend- 
ing to  establish  the  fact  that  Poplar  street 


was  a  public  highway.  The-  evidence  upon 
this  point  was  that  Poplar  street  had  been 
used  as  a  public  highway  for  15  or  20  years. 
There  was  also  evidence  to  the  effect  that  the 
police  patrolled  Poplar  street,  although  It 
was  also  shown  that  they  patrolled  private 
property  as  well.  It  Is  now  the  settled  rule 
that  a  grant  of  a  right  of  way  and  its  accept- 
ance by  the  proper  authority  and  in  the  prop- 
er manner  will  be  conclusively  presumed 
from  an  uninterrupted  and  adverse  use-  by 
the  public  as  a  right,  and  not  the  effect  of 
Indulgence  or  permission,  for  the  period  of 
15  years  or  more.  Greenup  County  v.  Mays- 
vllle  &  Big  Sandy  R.  R.  Co.,  21  S.  W.  351,  14 
Ky.  Law  Rep.  099.  In  the  case  of  City  of 
Louisville  V.  Brewer's  Adm'r,  72  S.  W.  9, 
24  Ky.  Law  Rep.  1671,  the  rule  is  thus  stated: 
"It  may  now  be  considered  the  prevailing 
opinion  that  an  acceptance  may  be  implied 
from  a  long-continued  use  by  the  public  as  a 
right"  To  the  same  effect  Is  Riley  v.  Buch- 
anan, 116  Ky.  625,  76  S.  W.  627,  25  Ky.  Law 
Rep.  863,  63  L.  R.  A.  042,  where  It  Is  said: 
"A  dedication  of  a  highway  may  be  Impliedly 
accepted  by  long-continued  user  by  the  pub- 
lic." In  view  of  the  foregoing  principles, 
we  conclude  that  the  court  did  not  err  in  fall- 
ing to  award  appellant  a  peremptory  instruc- 
tion. Nor  did  he  err  in  assuming.  In  the  In- 
structions given  to  the  Jury,  that  Poplar 
street  was  a  public  highway.  No  serious  at- 
tempt was  made  by  the  city  to  rebut  the  pre- 
sumption arising  from  the  long-continued  use 
of  Poplar  street  as  a  public  highway.  After 
the  fact  that  Poplar  street  had  been  used  for 
15  years  or  more  as  a  public  highway  had 
been  established,  the  court  had  a  right  to 
assume  its  dedication  and  acc^tance  as  a 
highway.  In  the  absence  of  any  proof  to  the 
contrary. 

It  is  next  argued  that  the  verdict  is  against 
the  evidence.  The  only  two  eyewitnesses  of 
the  accident  were  Mrs.  Tompkins  and  Mrs. 
Nellie  Schuler.  While  there  are  some  slight 
discrepancies  In  their  testimony,  they  are  not 
more  than  usually  occur  in  such  cases.  The 
fact  that  appellee  and  her  husband  are  no- 
mads of  the  Louisville  Point  is  by  no  means 
conclusive  that  tbey  are  not  worthy  of  belief. 
Besides,  any  facts  tending  to  show  that  ap- 
pellee's witnesses  were  unworthy  of  belief 
were  matters  for  the  consideration  of  the  Jury 
alone.  We  are  unable  to  say  that  the  finding 
of  the  Jury  Is  flagrantly  against  the  weight  of 
tbe  evidence. 

It  Is  next  insisted  that  the  verdict  Is  ex- 
cessive. While  appellee  claims  to  have  been 
confined  to  her  bed  for  several  days,  a  num- 
ber of  witnesses  for  appellant  stated  that  she 
was  not  confined  to  bed  after  tbe  day  of  the 
Injury.  Whether  this  be  true  or  not,  the  evi- 
dence shows  that  she  had  a  severe  cut  over  her 
left  eye  which  caused  a  permanent  drooping 
of  the  eyelid.  This  drooping  would  produce  a 
disfigurement  which  would  necessarily  cause 


•ror  otiiar  cues  n*  tun*  topic  and  lecUoa  NUMBER  is  Dec.  &  Am.  Digs.  1807  to  daU,  *  Reporter  IndexM 


Digitized  by 


Google 


176 


122  SOUTHWESTERN  RBPORTEB. 


(Ky. 


tiiiy  one  great  mental  suffering.  Dr.  Davidson, 
wh.o  treated  appellee,  stated  that  her  Injuries 
were  permanent,  and  that  her  power  to  earn 
money  was  seriously  impaired.  Dr.  Boggess, 
who  was  appointed  by  the  court  to  examine 
appellee,  said  he  was  of  opinion  that  she  suf- 
fered a  great  deal  of  pain.  She  was  still 
suffering  pain  at  the  time  of  the  trial.  The 
witness  was  also  of  opinion  that,  If  her  con- 
dition remained  the  same  as  it  was  at  the 
time  of  the  examination,  her  earning  capacity 
would  be  practically  nothing.  Thus  It  will 
be  seen  that  there  is  no  evidence  to  the  effect 
that  her  injuries  are  not  permanent  Fur- 
thermore, it  was  not  necessary  to  prove  the 
earning  power  of  appellee,  in  order  to  show 
her  entitled  to  damages  for  permanent  In- 
juries. It  was  shown  that  she  was  a  house- 
keeper. In  this  capacity  she  had  to  do  the 
necessary  work  around  the  home.  She  bad 
the  right  to  earn  money.  Her  power  to  do  so 
was  Impaired.  To  what- extent  was  a  ques- 
tion for  the  Jury,  to  be  determined  by  the  ap- 
plication of  their  common  knowledge  and  ex- 
perience to  all  the  facts  and  circumstances 
of  the  case.  Cumberland  Telephone  &  Tele- 
graph Company  v.  Overfleld,  127  Ky.  648,  106 
S.  W.  242,  32  Ky.  Law  Rep.  421.  In  view  of 
the  character  of  appellee's  injuries,  and  of 
the  pain  which  she  must  have  endured,  and 
of  the  fact  that  at  the  time  of  the  trial, 
which  occurred  about  a  year  after  the  acci- 
dent, she  was  still  suffering  from  neurasthe- 
nia, a  condition  which  in  the  opinion  of  the 
physicians  would  thereafter  continue  and  per- 
manently impair  her  power  to  earn  money, 
we  cannot  say  that  a  verdict  for  $3,000  Is  so 
excessive  as  to  strike  the  mind  as  being  the 
result  of  passion  or  prejudice  on  the  part  of 
the  Jury.  That  being  the  case,  the  verdict 
will  not  be  disturbed  on  that  ground. 

As  another  ground  for  reversal,  it  Is  urged 
that  the  court  erred  In  failing  to  give  the 
following  Instruction:  "That  the  defendant, 
the  city  of  Louisville,  in  repairing  and  con- 
structing and  reconstructing  Its  streets  and 
highways  has  the  right  to  place  such  ma- 


terials as  may  be  necessary  for  said  purpose 
on  the  sides  of  Its  highways,  including  Poplar 
street  at  the  place  mentioned  In  the  petition, 
that  when  said  materials  were  so  placed  the 
defendant  was  not  required  to  anticipate  any 
of  said  stones  being  taken  or  removed  from 
the  place  where  they  were  piled  and  put  In 
the  driveway,  and  that  the  defendant  Is  not 
required  to  foresee  or  provide  for  or  against 
every  possible  accident  or  danger  that  might 
occur  to  persons  driving  upon  its  streets,  but 
is  only  required  to  exercise  reasonable  pru- 
dence or  care  In  keeping  its  highways  free 
from  obstructions."  Wc  deem  It  unnecessary 
to  copy  the  Instructions  given  by  the  court. 
Suffice  it  to  say  that  the  issue  whether  or  not 
Poplar  street,  at  the  place  of  the  accident, 
was  reasonably  safe  for  public  travel,  was 
properly  presented  in  the  instructions.  It 
was  not  error  to  refuse  the  instruction  offer- 
ed by  the  city.  The  principle  announced  In 
the  case  of  Elam  v.  City  of  Mt.  Sterling  (Ky.) 
117  S.  W.  250,  20  L.  R.  A.  (N.  S.)  512,  has  no 
application  to  the  facts  of  the  case  at  bar. 
In  that  case  the  material  was  necessary  for 
the  construction  or  Improvement  of  the  street 
upon  which  it  was  located.  It  Is  not  contend- 
ed In  this  case  that  the  piles  of  granite  were 
to  be  used  by  the  city  in  the  construction  or 
Improvement  of  Poplar  street.  It  Is  insisted, 
however.  In  the  brief  of  appellant,  that  the 
materials  were  to  be  used  In  the  improvement 
of  a  nearby  street.  Even  if  that  were  the  case 
(although  there  is  no  satisfactory  proof  of 
it).  It  would  not  Justify  the  giving  of  the  In- 
struction refused.  It  is  only  where  the  ma- 
terial Is  piled  upon  the  street  to  be  construct- 
ed and  improved  that  the  principle  announced 
In  the  Elam  Case  becomes  applicable. 

The  question  of  contributory  negligence  by 
appellee  was  properly  submitted  to  the  Jury. 
We  cannot  say,  as  a  matter  of  law,  that  her 
failure,  when  seated  In  the  wagon  during  a 
severe  rainstorm,  to  observe  the  rock  which 
came  In  contact  with  the  wheel  of  the  wagon, 
constituted  contributory  negligence. 

Judgment  affirmed. 
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DERSCH  et  al.  v.  MILIAR. 
(Court  of  Appeals  of  Kentucky.    Nov.  19,  1900.) 

1.  Mechanics'  Limts  (§  3(H*)— Constbcotinq 
Sidewalks— Peksonal  Liabilitt  of  Abut- 
TiKO  Owner. 

A  contract  between  an  owner  of  property 
abutting  on  a  street  and  a  contractor  for  the 
construction  by  the  latter  of  a  sidewalk  in  front 
of  the  property  and  steps  leading  into  the  prop- 
erty personally  binds  the  owner,  and  a  personal 
jodgment  may  be  rendered  against  him  thereon, 
though  the  contractor,  under  Ky.  St.  i  2463 
(Russell's  St.  {  2383),  acquired  a  lien  on  the 
property  in  question. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liena,  Cent.  Dig.  II  632-635 ;  Dec.  Dig.  I  304.*] 

2.  Appxai.  and  Ebbob  (i  934*)  —  Pbibuhf- 
TioNS— Vaudity  of  Judohent. 

In  the  absence  of  «i  showing  to  the  contrary, 
the  conrt  on  appeal  must  presume  that  the  judg- 
ment joBtifled  by  the  petition  was  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8777-^781;    Dec.  Dig.  { 

Appeal  from  C!ircult  C:k>urt,  Kenton  County, 
Common  Law  and  Equity  Division. 

"To  be  officially  reported." 

Action  by  Charles  C.  Miller  against  Henry 
Dersdi  and  others,  consolidated  with  an  ac- 
tion by  Henry  Dersch  against  the  Cottage 
Building  Association  No.  2,  of  Covington, 
and  others.  From  a  Judgment  for  plaintiff 
Charles  C.  Miller,  defendant  Henry  Dersdi 
and  another  appeal.    Affirmed. 

J.  M.  Dial,  for  appellants.  A.  E.  Strick- 
lett,  for  appellee. 

SETTLE,  3.  The  appellee,  Charles  G.  Mil- 
ler, under  a  contract  made  with  the  appel- 
lant Liouis  Noble^  constructed  in  front  of  the 
latter's  lot,  in  the  city  of  IJatonia,  a  sidewalk 
and  steps  leading  Into  the  lot,  at  a  cost  of 
$117.93.  Upon  the  completion  of  the  work  ap- 
pellee, by  filing  In  the  office  of  the  clerk  of 
the  Kenton  county  court  the  statement  requir- 
ed by  section  2463,  Ky.  St  (section  2383,  Rus- 
sell's St),  duly  acquired  a  lien  upon  the  lot 
In  question.  Noble  having  failed  to  pay  the 
debt  appellee,  within  the  time  fixed  by  the 
statute,  instituted  suit  thereon  In  the  court 
below  to  recover  personal  judgment  of  Noble 
and  obtain  the  enforcement  of  his  mechanic's 
lien  upon  the  lot  mentioned.  The  petition 
contained  an  accurate  description  of  the  lot 
and  the  usual  statements  of  fact  necessary  in 
such  cases  to  manifest  the  Hen.  The  Cottage 
Building  Association  No.  2,  of  Ck>vlngton,  and 
the  appellant  Henry  Dersch  were  made  de-' 
fendants;  it  being  alleged  In  the  petition  that 
eacb  claimed  a  lien  of  some  sort  upon  the  lot 
in  question,  which  they  were  called  upon  to 
assert. 

Shortly  after  the  institution  of  appellee's 
action,  the  appellant  Derscb  brought  an  ac- 
tion In  the  Kenton  circuit  court — but  whether 
in  tbe  same  division  In  which  appellee's  ac- 
tion was  brought  does  not  appear  from  the 
record — to  enforce  a  mortgage  lien  for  $225, 


claimed  to  exist  In  his  favor  upon  the  same 
lot  In  the  latter  action  the  Cottage  Building 
Association  No.  2,  of  Covington,  seems  to 
have  filed  an  answer,  which  was  made  a 
cross-petition  against  Noble,  also  asserting  a 
lien  upon  the  same  property;  "but  neither  the 
building  association  nor  the  appellant  Dersch 
appears  to  have  filed  an  answer  In  tbe  action 
brought  by  the  appellee.  It  does  appear, 
however,  from  an  order  found  In  the  record, 
that  on  motion  of  the  Cottage  Building  Asso- 
ciation the  action  brought  by  the  appellant 
Dersch  was  consolidated  with  that  of  appel- 
lee, and  that  by  a  further  order  the  answer 
and  croBS-petltloD  of  the  building  association 
was  taken  and  to  be  considered  as  Its  answer 
and  cross-petition  in  the  latter  case;  but  no 
order  was  entered  allowing  the  petition  In 
the  suit  brought  by  appellant  Dersch  to  be 
taken  as  his  answer  to  the  petition  in  tbe 
action  brought  by  appellee.  No  defense  was 
Interposed  by  the  appellant  Noble  In  either 
action. 

Judgment  was  rendered  in  tbe  court  below 
In  appellee's  favor  against  Noble  for  the 
amount  of  his  debt  and  costs.  In  addition, 
appellee  and  the  Cottage  Building  Associa- 
tion were  given  judgment  for  the  enforcement 
of  their  lien;  that  of  the  building  association 
being  given  priority.  Tbe  appellant  Dersch 
was  also  given  judgment  for  the  enforcement 
'Of  hlB  Hen  upon  the  same  property;  but  his 
lien  was  adjudged  Inferior  to  those  of  appel- 
lee and  the  Cottage  Building  Association. 
From  the  judgment  in  question  both  Dersch 
and  Noble  have  appealed. 

It  is  contended  by  Noble  that  the  court  be- 
low erred  in  giving  appellee  a  personal  judg- 
ment against  him  for  the  amount  of  his  debt; 
and  this  Is  his  sole  complaint  which  rests 
upon  the  theory  that  as  to  such  a  claim  only 
a  judgment  In  appellee's  favor  enforcing  the 
lien  was  proper.  The  contention  is  untenable. 
It  is  true  that  in  the  matter  of  improvement 
Hens  made  under  tbe  ordinances  of  a  city 
this  court  has  held  that  a  personal  Judgment 
against  the  property  owner  Is  not  allowable, 
the  contractor  being,  in  such  cases,  restricted 
to  the  enforcement  of  his  lien;  but  this  rule 
does  not  obtain  where  the  improvement  is 
made  under  a  contract  between  the  maker  of 
tbe  Improvement  and  tbe  owner  of  the  prop- 
erty. In  the  latter  case  the  contract  like  any 
other,  personally  binds  the  property  owner 
and  renders  him  liable  for  the  coat  of  the  im- 
provement. Therefore  the  personal  Judgment 
against  him  was  proper. 

It  is  complained  by  the  appellant  Dersch 
that  his  mortgage  lien  was  created  before  the 
filing  by  appellee  of  the  statement  for  his 
mechanic's  lien  in  the  clerk's  office,  and  there- 
fore tbe  circuit  court  erred  in  giving  appellee 
priority.  If  this  were  true,  Dersch  would 
seem  to  be  entitled  to  the  priority  claimed; 
but  It  does  not  so  appear  from  the  record. 
Though    made    a    defendant    In    the   action 


•iror  otlier  csms  ses  asme  topic  ana  sacUon  NUMBER  In  See.  *  Am.  Digs.  1907  to  dat«,  *  Reporter  Indexes 
122S.W.-12 


Digitized  by 


Google 


178 


122  SOUTHWESTERN  REPORTBB. 


(Ky. 


brought  by  appellee,  Dersch  did  not,  by  an- 
swer or  otherwise,  set  up  his  mortgage  lien 
in  that  action  of  claim  priority  over  that  of 
appellee.  The  petition  in  his  action  was  not 
made  an  answer  to  appellee's  petition,  and 
no  defense  or  objection  was  made  by  Iiim 
to  appellee's  lien,  or  as  to  the  priority  thereof. 
Indeed,  the  record  is  incomplete,  presenting 
•  only  a  partial  showing  of  the  proceedings 
had  In  the  two  cases  in  the  court  below.  In 
the  absence  of  a  complete  record,  and  the  pe- 
tition of  appellee  being  sufficient  to  support 
the  Judgment  In  his  behalf,  we  must  take  It 
for  granted  that  the  court  had  before  it  all 
the  facts  sufficient  to  Justify  It  In  giving  ap- 
pellee's lien  priority  over  that  of  the  appel- 
lant Dersch.  In  other  words,  in  the  absence 
of  a  showing  to  the  contrary,  we  must  con- 
clude that  the  Judgment  of  the  circuit  court 
is  in  all  respects  such  a  Judgment  as  should 
have  been  rendered  In  the  case. 

As  the  appellants  did  not  file  a  schedule 
in  the  office  of  the  clerk  of  the  circuit  court 
within  the  time  required  by  the  C!ode,  we 
might  have  summarily  disposed  of  the  appeal 
by  dismissing  it;  but,  its  dismissal  not  being 
asked  upon  that  ground,  we  have  concluded 
to  dispose  of  the  case  as  otherwise  presented 
by  the  record,  upon  its  merits. 

Judgment  affirmed. 


CITY  OF  OWBNSBORO  v.  GABBERT. 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1900.) 

1.  Masteb  aito  Sebvant  ({  219*)  —  Assuued 
Risk— Obvious  Danoebs. 

A  ditch  two  feet  wide  and  six  feet  deep, 
which  a  servant  was  digging  through  sandy  soil 
when  the  sides  caved  and  injured  him,  was  not 
such  an  obviously  dangerous  place  of  work  that 
one  of  common  understanding  would  not  have 
continued  to  work  therein,  though  Its  walls  were 
not  supported  In  any  way. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i§  610-624;  Dec.  Dig.  f 
319.  ] 

2.  Masteb  and  Servant  (J  222*)— P1.AOB  of 
Work— Assumption  of  Risk. 

Where  the  place  of  work  is  not  such  as  to 
impose  upon  the  master  the  full  duty  of  provid- 
ing a  safe  place,  and,  though  somewhat  danger- 
ous, it  is  not  so  obviously  so  that  one  of  ordi- 
nary intelligence  would  not  woi^  there,  and  a 
servant  is  assured  b^  the  master  or  his  repre- 
sentative that  there  is  no  danger,  or  is  directed 
to  continue  the  work,  he  may  recover  for  In- 
juries caused  by  the  dangerous  place  of  work, 
though  the  risk  is  as  open  to  him  as  to  the  mas- 
ter; the  doctrine  of  assumption  of  risk  in  case 
of  equal  knowledge  of  the  danger  not  being 
strictly  implied  when  the  servant  acts  under  the 
master's  direction,  as  he  may  then  rely  on  the 
master's  judgment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  648-651;  Dec.  Dig.  | 
222.*] 

8.  Master  and  Servant  (S  222*)— Injuries— 
Assumption  of  Risk  — Place  of  Work  — 
Work  Under  Master's  Direction. 

Where  a  ditch  which  plaintiff  was  digging 

when  it  caved  was  not  so  obviously  dangerous 


for  want  of  shoring  up  that  one  of  ordinary  in- 
telligence would  have  quit  the  work,  the  master 
was  liable  for  injuries  caused  by  its  caving, 
where  he  impliedly  directed  plaintiff  to  continue 
work  after  plaintiff  had  called  his  attention  to 
the  probable  danger  and  necessity  of  bracing  it, 
even  if  the  place  was  such  that  plaintiff  created 
the  danger  In  the  progress  of  the  work,  so  that 
the  rule  as  to  a  safe  place  of  work  would  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  648-651;    Dec.  Dig.  { 

4.  Master  and  Servant  (8  107*)— Injuries- 
Safe  Place  of  Work— Duty  to  Make  Safe 
—Excavating  Work. 

While  the  rule  requiring  a  master  to  fur- 
nish a  safe  place  of  work  does  not  apply  to  man^ 
works  of  construction  where  the  unsafe  condi- 
tion is  necessarily  made  daring  the  progress  of 
the  work,  the  master  was  bound  to  make  reason- 
ably safe,  by  shoring  the  wails,  a  ditch  two  feet 
wide  and  six  feet  deep  which  was  being  built 
through  sandy  soil;  such  precaution  being  pos- 
sible at  a  slight  expense,  and  the  danger  from 
working  without  it  not  being  obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  107.*] 

Appeal  from  Circuit  Court,  Daviess  County. 

"To  be  officially  reported." 

Action  by  O.  M.  Gabbert  against  the  City 
of  Owensboro.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

R.  W.  Slack,  for  appellant  Le  Vega  Cle- 
ments and  Ben  D.  Bingo,  for  appellee. 


CARROLL,  J.  This  appeal  Is  prosecuted 
from  a  Judgment  in  favor  of  appellee  in  an 
action  brought  by  him  against  the  appellant 
to  recover  damages  for  injuries  sustained 
while  in  its  employment  as  a  laborer  (iigging 
a  ditch. 

It  appears  from  the  evidence  that  appel- 
lee, under  the  direction  of  a  superior  servant 
of  the  city,  was  engaged  in  digging  a  ditch 
two  feet  wide  and  six  feet  deep  in  a  sandy 
soil.  The  ditch  was  not  braced  or  supported 
in  any  way,  although  it  could  have  been 
shored  up  and  made  safe  at  little  expense, 
and  the  sand  in  the  side  of  the  ditch  gave 
way,  causing  the  solid  earth  on  the  surface 
to  cave  In  and  fall  on  appellee.  The  argu- 
ment Is  made  in  behalf  of  the  city  that  ap- 
pellee, who  was  a  man  of  mature  years  and 
ordinary  Intelligence,  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  the 
dangers  incident  to  the  employment,  which 
it  Is  said  were  obvious,  and  that  he  assumed 
the  risk  of  being  Injured  In  the  manner  he 
was;  and  It  Is  further  Insisted  that  as  this 
was  a  work  of  construction,  and  the  danger- 
ous place  was  being  made  by  appellee  in 
the  course  of  his  labors,  the  rule  putting  on 
the  master  the  duty  of  furnishing  reasonably 
safe  places  for  the  servant  to  work  in  does 
not  apply.  Complaint  Is  also  made  of  alleged 
errors  committed  by  the  court  in  giving  and 
refusing  Instructions. 

Excepting  appellee  and  the  physicians  who 
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testified  In  his  bebalf,  no  witnesses  were  In- 
troduced by  either  party.  During  the  ex- 
amination of  appellee,  he  was  asked  the  fol-. 
lowing  questions:  "Q.  Now,  Mr.  Gabbert,  at 
the  time  the  walls  of  the  ditch  caved  in,  you 
icnew  It  was  going  to  cave  In?  A.  Certainly 
not,  or  I  would  not  have  been  in  there.  Q. 
Did  yoa  know  the  danger  of  its  caving  In? 
A.  No,  sir;  I  never  worked  in  such  sand 
and  dirt  as  that  before.  '  Q.  Upon  whose 
Judgment  did  you  rely  in  that  matter?  A. 
Doc  Woods.  Q.  You  knew  Mr.  Woods  well? 
A.  Certainly.  Q.  And  you  had  tteen  working 
under  him?  A.  Yea,  sir.  Q.  You  knew  he 
was  an  experienced  man?  A.  Yes,  sir.  Q. 
How  long  had  you  been  digging  ditches  of 
that  kind  and  depth?  A.  I  don't  know  as 
I  ever  dug  any  besides  th&t  of  that  kind  and 
depth.  Q.  How  long  bad  you  been  digging 
at  six  feet  in  that  place?  A.  Something  like 
two  days,  I  guess.  It  was  deeper  out  there 
where  it  caved  In  than  where  we  commenced. 
Q.  It  hadn't  caved  in  anywhere  else,  had  It? 
A.  No,  sir;  that  was  the  first  cave-in  In 
that  ditch.  Q.  Could  you  see  anything  more 
about  that  soil  than  the  shape  of  that  ditch, 
or  know  anything  more  about  it  than  Mr. 
Woods  could  see?  Was  there  anything  he 
could  see  or  know  about  It  that  you  could 
not  see  or  know?  A.  I  can't  say  anything 
about  that.  Mr.  Woods  should  have  under- 
stood his  business  and  knew  the  disposition 
of  the  soil.  Q.  Did  you  see  that  sand  crumb- 
ling? A.  No,  sir;  I  didn't  see  any  sand 
cmmbUng.  I  was  cleaning  up  the  bottom  of 
the  ditch  when  It  caved  in,  and  I  don't  re- 
member watching  It.  Q.  You  received  all 
of  your  orders  from  Mr.  Woods,  did  you? 
A  CJertalnly.  Q.  Did  anybody  else  about  the 
work  have  authority  to  give  orders  to  the 
men  except  Mr.  Woods?  A.  No,  sir.  Q.  Did 
yoa  have  any  warning  at  all  before  it  caught 
you?  A.  No,  sir;  none  at  all.  Q.  What,  If 
anything,  had  you  said  to  the  foreman  about 
the  ditch?  A.  I  just  remarked  to  Mr.  Woods, 
who  was  10  or  12  feet  behind  me,  awhile  be- 
fore that  happened,  that  I  thought  It  ought 
to  be  braced,  that  there  was  sand  there,  and 
he  said,  'Maybe  we  will  get  through  without 
It,'  and  just  went  on  that  way." 

It  thus  appears  that  appellee,  although 
not  sure  that  the  place  was  dangerous,  felt 
gome  uneasiness  about  It  and  made  the  in- 
quiry above  set  out  to  his  foreman,  Woods, 
who.  In  effect,  assured  him  that  there  was 
no  danger.  It  cannot  be  said  that  the  place 
was  10  obviously  dangerous  that  no  person 
of  common  understanding  would  have  contin- 
ued to  work  In  It,  and  so  the  principle  an- 
nounced In  Wilson  V.  Chess- Wymond  Co., 
117  Ky.  567,  78  S.  W.  453,  25  Ky.  Law  Rep. 
1655,  Shemwell  v.  Owensboro  &  Nashville  R. 
Co.,  117  Ky.  556,  78  S.  W.  448,  25  Ky.  Law 
Rep.  1671,  Duncan  v.  Gernett  Bros.  Lumber 
Co.,  87  S.  W.  762,  27  Ky.  Law  Rep.  1039, 
and  other  like  cases,  does  not  apply.  The 
rule  In  this  state  la  that  when  the  place  In 


which  the  servant  Is  engaged  In  worldng 
Is  not  such  as  imposes  upon  the  master  the 
full  duty  of  providing  a  safe  place,  but  la 
somewhat  hazardous  or  dangerous,  although 
not  obviously  so,  or  the  danger  of  continuing 
Is  not  so  apparent  that  a  person  of  ordinary 
Intelligence  would  not  undertake  It,  and  the 
servant  Is  assured.  In  substance  or  effect,  by 
ttie  master,  who  Is  present,  that  It  Is  rea- 
sonably safe,  or  that  there  Is  no  danger,  or 
is  directed  by  him  to  go  on  with  the  work, 
the  servant  may  recover  for  Injuries  receiv- 
ed, although  the  risk  or  hazard  In  prosecut- 
ing the  work  Is  as  well  known  to  the  servant 
as  It  is  to  the  master.  When  the  master  Is 
present,  the  doctrine  of  equal  knowledge  and 
assumed  risk,  that  is  sometimes  Invoked  In 
cases  like  this  to  relieve  the  master,  should 
be  sparingly  applied.  The  position  of  the 
two  is  very  different,  and  out  of  this  defer- 
ence grows  the  right  of  the  servant  to  de- 
pend upon  the  master.  If  he  be  present  di- 
recting the  work,  as  he  has  a  right  to  pre- 
sume he  will  warn  him  of  danger  and  save 
him  from  needless  exposure  to  Injury  or 
death.  In  Shearman  &  Redfield  on  Negli- 
gence, f  186,  this  idea  Is  well  expressed  In 
the  follovrtng  language:  "The  true  rule  In 
this  as  in  all  other  cases  Is  that.  If  the  mas- 
ter gives  the  servant  to  understand  that  h« 
does  not  consider  the  risk  one  which  a  pru- 
dent person  should  refuse  to  undertake^  the 
servant  has  the  right  to  rely  upon  his  ma»- 
ter's  Judgment,  unless  his  own  is  so  clearly 
opposed  thereto  that  in  fact  he  does  not  rely 
upon  the  master's  opinion.  So,  If  the  pecu- 
liar risk  of  the  act  commanded  by  the  master 
Is  not  obvious,  the  servant  has  the  right  to 
assume  that  he  Is  not  sent  Into  any  unusual 
peril,  and  is  not  bound  to  investigate  into 
the  risk,  before  obeying  his  orders.  A  serv- 
ant Is  not  called  upon  to  set  up  his  own  un^ 
aided  Judgment  against  that  of  his  superiors, 
and  he  may  rely  upon  their  advice,  and  stlU 
more  upon  their  orders,  notwithstanding 
many  misgivings  of  his  own.  •  •  •  Tb» 
servant's  dependent  and  Inferior  position  Is 
to  be  taken  Into  consideration,  and  If  the 
master  gives  him  positive  orders  to  go  on 
with  the  worlc,  under  perilous  circumstances, 
the  servant  may  recover  for  an  Injury  thus 
Incurred,  if  the  work  was  not  inevitably  or 
Immediately  dangerous."  So  that,  If  we 
should  put  this  case  upon  the  ground  that 
the  servant  was  engaged  in  a  work  of  con- 
struction, and  was  himself  by  his  labor  mak- 
ing the  danger,  and  hence  the  strict  role 
for  the  protection  of  the  servant  In  respect 
to  safe  places  should  not  be  applied,  we 
would  yet  feel  obliged  to  say  that  the  mas- 
ter In  this  case  made  himself  liable  by  his 
implied  direction  to  the  servant  to  go  on 
with  the  work  after  his  attention  was  direct- 
ed by  the  servant  to  the  probable  danger 
and  the  necessity  for  shoring  or  bracing.  Aa 
said  In  Western  Union  Telegraph  Co.  x.  Holt- 
by,  93  S.  W.  652,  2d  Ky.  Law  Repw  S23,  a 
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case  In  many  respects  like  the  one  at  bar: 
"Tbere  are  exceptions  to  the  rule  that  reliev- 
ed the  master  from  liability  when  the  serv* 
ant  Is  Injured  by  appliances  or  tools  or  un- 
safe places,  when  the  danger  Is  one  that 
might  have  been  discovered  by  the  servant 
by  the  exercise  of  ordinary  care.  Among 
them,  and  applicable  to  the  facts  in  this 
case,  is  the  doctrine  that,  although  an  ap- 
pliance,-tool,  or  place  may  be  unsafe,  and  the 
danger  discoverable  by  reasonable  or  ordi- 
nary insi>ectlon,  yet  if  the  master  is  present 
and  orders  the  servant  to  perform  the  duty, 
or  the  servant  depends  on  the  master's  pre- 
sumed knowledge  of  the  defective  appliance 
or  unsafe  place,  or  relies  on  the  master's  In- 
spection of  the  premises,  and  acts  under  his 
immediate  direction,  the  master  will  be  lia- 
ble." 

But,  aside  from  this,  the  character  of  the 
work,  although  constructive,  was  not  such 
as  to  relieve  the  master  from  the  duty  of 
making  It  reasonably  safe.  There  are  a 
great  many  works  of  construction  in  which  it 
would  not  be  practicable  for  the  master  to 
keep  a  safe  place  in  which  the  servant  could 
work  while  engaged  In  the  undertaking;  the 
nature  of  the  work  being  such  that  a  coa> 
tlnual  change  is  going  on  with  which  the 
seryant  must  familiarize  himself  and  take 
such  precautions  as  are  necessary  to  avoid 
accident  or  injury.  To  this  class  of  construc- 
tive work  a  lower  standard  of  liability  on 
tlie  part  of  the  ntaster,  and  In  many  cases 
no  liability,  will  be  applied  than  In  cases 
where  the  work  has  been  finished  and  Is 
being  used  in  the  ordinary  conduct  of  the 
business.  Bailey  on  Master  &  Servant,  Si 
29,  267 ;  Ballard  &  Ballard  Co.  v.  Lee  (Ky.) 
115  S.  W.  732.  But  where  an  excavation 
like  the  one  Involved  in  this  case  Is  being 
made,  and  there  is  danger  that  the  walls 
may  cave  in,  and  this  is  or  should  be  in  the 
exercise  of  ordinary  care  known  to  the  mas- 
ter, and  can  easily  and  with  little  expense 
be  obviated  by  shoring  them  up,  there  is  no 
reason  why  the  duty  of  the  master  to  fur- 
nish the  servant  a  reasonably  safe  place  In 
which  to  work  should  not  be  applied  in  its 
fullest  extent,  unless  the  danger  is  so  ob- 
vious that  a  person  of  ordinary  Intelligence 
would  not  undertake  it.  This  doctrine  Is 
well  supported  by  numerous  authorities, 
among  which  we  may  mention  Thompson  on 
.Xegltgence,  S§  3912,  3913;  Bailey  on  Master 
.V:  Servant,  S  98;  American  &  English  Ency- 
clopedia of  Law,  vol.  20,  p.  59 ;  26  Cyc.  1178 ; 
Welch  V.  Carluccl  Stone  Co.,  215  Pa.  34,  64 
Atl.  392,  7  Am.  &  Eng.  Ann.  Cas.  299. 

As  the  instructions  given  by  the  court 
conformed  to  our  views  of  the  law  applicable 
to  the  case  as  we  have  expressed  them  In 
rhis  opinion,  and  the  verdict  is  not  excessive, 
Che  judgment  of  the  lower  court  must  be  af- 
tirmed,  and  it  is  so  ordered. 


BENTLEX  et  al.  t.  NAPIER. 

(Goort  of  Appeals  of  Kentucky.     Nov.  11. 
1909.) 

1.  Deeds   (|    111*)— Constbuotiok— Descrip- 
tion OF  Phopebty. 

The  whole  description  of  a  deed,  inartificial- 
ly  drawn,  should  be  read  witiiout  giving  special 
prominence  to  any  one  expression. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S  309 ;   Dec.  Dig.  S  HI.*] 

2.  BOtlNDABIES    (8   3*)  — Desobiption  — Cos- 

BTBUCTION— REFEBENCE   TO   HaBKED    LINE. 

A  marked  line,  referred  to  in  a  deed,  being 

indisputably  established,  the  other  part  of  the 

description  should  be  read  to  harmonize  with  it. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 

Cent  Dig.  SS  25-29 ;   Dec.  Dig.  S  3.*] 

3.  Evidence  (§  460*)- Pakol  Evidence— Lo- 
cation OF  Calls  in  Deed. 

Parol  proof  is  always  admissible  to  show- 
where  the  objects  called  for  in  a  deed  are  lo- 
cated on  the  ground. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8  2120;   Dec.  Dig.  S  460.*] 

4.  Bocndabies  (S  49*)— Location  Made  bt 
Parties  to  Deed  as  Contbollinq. 

When  the  location  as  actually  made  by  the 
parties  to  a  deed  is  established,  thia  must  con- 
trol. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  IS  243-248;   Dec  Dig.  |  49;*1 

5.  Boundabies  (S  37*)— Evidence— Line  Re- 
ferred TO  in  Deed— Location. 

Evidence  held  to  show  the  location  of  a 
marked  line,  referred  to  in  the  description  in  a 
deed,  was  the  line  intended  by  the  parties. 

(Ed.  Note. — For  other  cases,  see  Boundaries. 
Cent.  Dig.  S8  184^194;   Dec.  Dig.  S  37.*] 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  between  John  H.  Napier  and  Mack 
Bentley  and  others.  There  was  a  judgment 
In  favor  of  the  former,  and  the  latter  appeal. 
Affirmed. 

Jno.  B.  Miniard,  Wootton  &  Morgan,  and 
Greene,  Van  Winkle  &  Schoolfleld,  for  appel- 
lants. J.  G.  Begley,  0.  K.  Calvert.  J.  W. 
Wright,  and  W.  W.  RawUngs,  for  appellee. 

HOBSON,  J.     Many  years  ago  William 
Sizemore'  lived  on  Rock  House  creek  In  Les- 
lie county.    He  laid  off  to  his  son,  Joe  Size- 
more,  a  boundary  of  land.     Before  a  deed 
was  made,  Joe  Sizemore  sold  the  land  to 
John  H.  Napier,  and  then  William  Sizemore 
made  Napier  the  deed  In  the  year  1879.    Ka- 
pler entered  upon  the  land,  claiming  to  the 
line  which  was  shown  him,  and  held  up  to 
this  line  until  this  controversy  arose,  in  the 
year  1907,  between  him  and  the  heirs  at  law- 
of  William  Sizemore,  who  bad  died  previous 
I  to  the  year  1890.    The  only  question  in  the 
:  case  Is  what  land  is  embraced  by  the  calls 
of  the  deed  from  William  Sizemore  to  John 
H.  Napier.    The  calls  of  the  deed  are  as  fol- 
lows:   "Beginning  at  a  rock  near  the  forks  of 
the  Rock  House  creek  on  the  east  side  of 
!  said  creek;  thence  up  said  Rock  House  with 
'  the  calls  of  the  patent  to  the  second  ford  of 
•  said  creek  to  a  marked  line;  thence  square 
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across  said  creek  each  way  down  to  the  'be- 
ginning,  containing  125  acres,  be  the  same 
more  or  less  together,  with  all  and  singular 
the  appnrtenancea  and  improvements  there- 
with belonging."  William  Slzemore  owned 
a  body  of  land  lying  on  the  waters  of  Rock 
House  creek  and  extending  out  on  each  side 
to  the  crest  of  the  ridge.  The  figure  1  on  the 
following  plot,  which  roughly  represents  the 
situation,  is  at  the  Iieginnlng  point  of  the 
deed;  the  line  A  B  being  the  upper  line  of 
the  tract  as  claimed  by  the  heirs  of  Slzemore 
and  tbe  line  G  X  D  being  the  -upper  line  of 
the  tract  as  claimed  by  Napier. 


Napier,  and  that  he  had  conveyed  to  Napier 
to  this  line.  Napier  also  showed  that  in  tbe 
year  1890  William  Sizemore's  hehrs  sold  to 
B.  H.  Patterson,  trustee,  a  large  body  of 
laud  which  they  owned,  and  that  by  this 
sale  they  sold  and  conveyed  to  the  line  O  X 
D;  that  be  was  at  home  when  the  surveying 
was  done,  and  they  sent  for  him  and  had 
bim  bring  his  deed,  and  tbe  line  was  then 
run  and  re-marked  as  his  line.  After  this 
some  of  the  Slzemore  heirs  held  some  of  the 
land  under  Napier,  and  another  pointed  out 
to  persons  cutting  timber  under  Patterson 
where  Napier's  line  ran,  so  that  be  would 


The  proof  for  the  heirs  of  Slzemore  is  to 
tbe  effect  that  the  second  ford  on  the  creek, 
counting  from  its  mouth.  Is  where  the  line 
A  B  crosses  tbe  creek ;  that  this  is  a  marked 
line,  and  that  the  land  below  this  line 
amounts  to  99.6  acres.  The  proof  for  Napier 
la  that  when  he  bought  the  land  he  was 
shown  the  line  C  X  D,  which  was  then  mark- 
ed; that  he  settled  upon  the  land  when  he 
bought  it,  and  has  since  claimed  to  this  line. 
Joe  iSizemore  also  testified  that  his  father 
laid  off  tbe  land  to  him  before  he  sold  it  to 
Napier,  and  marked  to  him  the  line  G  X  D; 
that  the  land  was  not  surveyed,  and  they 
bad  little  Idea  bow  much  land  was  In  the 
boundary  within  the  crest  of  the  hills.  A 
■nrvey  shows  now  that  there  are  something 
like  385  acres  below  the  line  O  X  D.  In  ad- 
dition to  this  Napier  proved  by  four  witness- 
es, who  were  neighbors  and  friends  of  Wil- 
liam Slzemore,  that  he  had  shown  them  the 
line  C  X  D,  tellbig  them  that  he  had  marked 
this  line  off  for  Joe;   that  Joe  had  sold  to 


not  get  over  the  line  on  Napier.  In  addition 
to  this,  previous  to  the  year  1880,  there  had 
been  no  dispute  t>etween  Napier  and  William 
Slzemore  or  his  heirs  as  to  the  line  O  X  D 
being  the  true  line,  and  after  1880,  when 
they  sold  to  Patterson,  trustee,  they  gave  in 
no  land*  for  taxation  on  Rock  House  creek, 
and  set  up  no  claim  to  any  land  there;  there 
being  no  controversy  untjl  about  the  year 
1907,  when  this  suit  was  brought  On  these 
facts  the  court  gave  Judgment  In  favor  of 
Napier  and  the  Slzemore  heirs  appeal. 

It  is  earnestly  Insisted  for  the  appellants 
that  the  deed  which  Napier  accepted  is  con- 
clusive for  them  that  only  the  land  up  to  the 
line  A  B  was  conveyed  to  Napier  because  it 
Is  said  the  proof  clearly  shows  that  this  Is  a 
marked  line,  and  crosses  tbe  creek  at  the 
second  ford.  The  deed  is  very  inartificially 
drawn,  and  We  are  to  read  the  whole  de- 
scription without  giving  special  prominence 
to  any  one  expression.  It  Is  evident  from  the 
whole    description   that   William    Slzemore 
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conveyed  to  Napier  a  body  of  land  lying  on 
both  sides  of  Rock  House  creek  and  extend- 
ing up  to  a  marked  line.  There  Is  not  suffl- 
£lent  proof  In  the  record  that  WllUam  Size- 
more  made  a  marked  line  at  A  B,  or  that  he 
ever  recognized  this  line  for  any  purpose. 
On  the  other  hand,  the  proof  Is  conclusive 
that  the  marked  line  which  he  referred  to 
was  the  marked  line  when  he  bad  marked 
off  the  land  to  Joe  Slzemore  a  short  time  be- 
fore, and  which  they  had  pointed  out  to  Na- 
pier shortly  before  the  deed  was  made.  The 
proof  shows  that  there  was  a  ford  at  X,  and 
a  short  distance  below  It  another  ford;  these 
fords  being  above  what  was  known  as  Buf- 
falo HIU.  When  he  used  the  expression  "the 
second  ford,"  he  evidently  had  In  mind  the 
upper  of  these  two  fords,  which  were  close 
together  and  In  the  same  vicinity.  What 
was  then  known  as  the  second  ford  is  a  mat- 
ter of  proof;  and,  while  this  may  not  have 
been  the  second  ford  across  the  creek  count- 
ing from  Its  mouth,  it  may  have  been  ^own 
colloquially  as  the  second  ford.  The  marked 
line  being  here,  and  being  Indisputably  estab- 
lished, the  other  part  of  the  description 
should  be  read  to  harmonize  with  it  Parol 
proof  Is  always  admissible  to  show  where 
the  objects  called  for  in  a  deed  are  located 
on  the  ground;  and,  where  the  location  as 
actually  made  by  the  parties  Is  established, 
this  must  control.  In  view  of  the  subsequent 
conduct  of  all  the  parties,  we  have  no  doubt 
that  the  line  C  X  D  Is  the  true  line.  It  is 
true  that  this  line  gives  Napier  three  times 
as  much  land  as  his  deed  calls  for,  but  when 
he  bought  the  land,  land  was  selling  very 
cheap,  or  at  from  $1  to  $2  an  acre.  The  par- 
ties made  no  survey,  and  really  had  no  ade- 
quate Idea  what  the  distance  was  from  the 
crest  of  one  hlU  to  the  crest  of  the  other,  and 
perhaps,  when  they  put  the  quantity  at  125 
acres,  they  had  In  mind  the  land  below  the 
cliffs.  But  however  this  may  be,  it  being 
plain  that  the  line  was  marked  and  estab- 
lished as  called  for  by  Napier,  he  cannot 
now  be  disturbed. 
Judgment  aflSrmed. 


BURNES  et  al.  v.  DAVIESS  COUNTY  BANK 
ft  TRUST  CO.'S  ASSIGNED  et  al. 
FRANKB'et  al.  v.  SAME. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1909.) 
1.  Plbdoks  (I  23*)— Dexivebt  and  Posses- 
sion—Wkittbn  IN8TB0MENT8  — Bonds— Va- 
lid ITT. 

A  bank  issued  to  depositors  certificates 
termed  "mortgage  certificates  of  deposit,"  wiiich 
recited  the  deposit,  and  that  the  certiQcate  was 
secured  by  an  equal  amount  of  bonds  or  lien 
notes.  When  such  certificates  were  issued,  the 
bank  would  indorse  on  one  of  its  mortgage  bonds 
or  lien  notes  the  fact  that  it  was  plpdged  as  se- 
curity for  certificates  issued,  and  the  bond  or 
note  so  indorsed  was  placed  in  a  box  retained 
by  it  with  others  similarly  indorsed,  and  a  sim- 
ilar indorsement  was  made  on  the  register  op- 


posite the  entry  of  such  bond  or  note,  and,  when 
such  indorsed  bonds  or  notes  were  paid,  an- 
other bond  or  note  belonging  to  the  bank  waa 
indorsed  and  placed  in  the  box  with  the  others. 
The  indorsements  were  not  dated  and  ordinarily 
not  signed  by  the  bank  officers.  Ky.  St  (  190» 
(Russell's  St.  (  2102),  makes  every  charge  up- 
on personalty,  unless  actual  possession  in  good 
faith  accompanies  it,  void  as  to  any  creditor  pri- 
or to  the  recording  of  the  charge.  Held,  that  a 
pledge  of  personalty  could  only  be  created  by 
actual  or  symbolic  delivery  of  the  pix>perty  to 
the  pledgee,  and,  while  the  pledge  of  the  bonds, 
etc.,  was  valid  as  between  the  bank  and  the 
certificate  holders,  the  statute  made  it  void  as  to 
other  creditors. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Oent. 
Dig.  I  47 ;    Dec  Dig.  f  2afl 

2.    ASSIQNMENTB    FOB    BENETIT    OF    CkEDITOBS 

(I   178*)— Reuedies   of  Assioneb— SEiriNa 

Aside  Assioniient— Rioht. 

Under  Ky.  St  {  84  (Russell's  St  {  396), 
vesting  in  the  assi^ee  property  fraudulently 
transferred  by  an  assignor  for  the  benefit  of 
creditors  before  the  assignment  if  a  transfer  by 
the  assignor  is  void  as  to  his  creditors,  it  is  void 
as  to  the  assignee,  since  he  represents  them, 
and  holds  the  property  in  trust  for  their  benefit, 
so  that  the  fact  that  a  pledge  of  property  by 
an  assignor  for  the  benefit  of  creditors  without 
delivering  possession  was  good  as  between  it 
and  the  pledgees  would  not  prevent  the  assignee 
from  setting  it  aside  as  void  against  the  as- 
signor's creditors. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  i  525 ;  Dec. 
Dig.  I  178.*] 

Appeal  from  Circuit  Court,  Daviess 
Coimty. 

"To  be  officially  reported." 

Proceedings  by  E.  B.  Anderson  to  settle  bis 
accounts  as  assignee  for  the  benefit  of  cred- 
itors of  the  Daviess  Coimty  Bank  &  Tmst 
Company.  From  the  Judgment  entered,  Ed- 
ward Franke  and  Sam  Bumfis  appeal.  Af- 
firmed. 

Sweeney,  Ellis  &  Sweeney,  Miller  &  Todd, 
J.  D.  Atchison,  and  Geo.  W.  Jolly,  for  appel- 
lants. Le  Vega  Clements,  Ben  D.  Rlngo,  C. 
M.  Finn,  J.  R.  Hays,  W.  F.  Hays,  and  01  W. 
Wells,  for  appellees. 

HOBSON,  J.  The  Daviess  County  Bank  & 
Trust  Company  began  business  in  Owensboro, 
Ky.,  on  August  7,  1900.  On  April  28,  1908, 
it  made  a  general  deed  of  assignment  for  the 
benefit  of  Its  creditors,  and  E.  B.  Anderson 
was  appointed  as  trustee.  He  filed  this  ac- 
tion In  the  Daviess  circuit  court  for  a  set- 
tlement of  his  accounts.  There  were  a  large 
number  of  depositors  in  the  bank,  some  of 
whom  held  the  ordinary  certificates  of  de- 
posit Others  held  what  Is  denominated  in 
the  record  "mortgage  certificates  of  deposit." 
The  latter  were  in  these  words:  "Owens- 
boro, Ky.,  .  $ .  This  is  to  cer- 
tify that has  deposited  In  the  Daviess 

Bank  &  Trust  Company dollars  pay- 
able to  his  order  on  return  of  this  certificate 
properly  Indorsed  twelve  months  after  date 

with  Interest  thereon  at per  cent  per 

annum.  Interest  to  cease  on  the day 
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19 — .    This  certificate  of  deposit 


is  one  of  a  series  of  similar  certificates .  and 
is  secured  by  an  equal  amount  of  first  mort- 
gage bonds  or  lien  notes  on  real  estate  in 
Daviess  county,  Kentucky,  worth  at  least 
double  the  amount  loaned."  These  certifi- 
cates were  issued  pursuant  to  an  order  of 
the  board  of  directors  made  on  March  26, 
1903,  which  was  as  follows:  "At  a  meeting 
of  the  directors  of  the  Daviess  County  Bank 
&  Trust  Company  held  to-day  in  the  directors' 
room  there  were  present  T.  S.  Venable,  J.  J. 
GrlfiSn,  and  T.  S.  Anderson.  T.  S.  Anderson 
laid  before  the  board  a  plan  for  Issuing  cer- 
tificates of  deposit  secured  especially  by  first 
mortgage  bonds  or  lien  notes  set  aside  for 
that  purpose,  all  money  coming  In  on  said 
certificates  to  be  Invested  In  said  class  of 
secoritles  and  held  as  a  special  fund.  Mr. 
Venable  moved  that  the  bank  issue  such  cer- 
tificates of  deposit  to  be  known  as  mortgage 
certificates  of  deposit  His  motion  was  sec- 
onded by  Mr.  Grlflln  and  carried.  Board  ad- 
journed." The  plan  adopted  by  the  bank  for 
the  Issual  of  these  mortgage  certificates  was 
this:  The  bank  would  issue  a  certificate  of 
this  kind  to  a  person  who  deposited  money 
with  the  bank,  and  it  would  take  from  among 
the  mortgage  bonds  or  Hen  notes  a  note  or 
bond 'and  Indorse  upon  it  in  stencil  these 
words:  "This  bond  (or  note)  is  pledged  as 
security  for  the  series  of  mortgage  certifi- 
cates of  deposit  Issued  by  the  Daviess  County 
Bank  &  Trust  Company."  The  bond  or  note 
thus  stamped  was  then  placed  in  a  box  with 
the  others  so  stamped,  and  an  Indorsement 
in  stencil  was  made  on  the  register  of  the 
bank  opposite  the  entry  of  this  bond  or  note 
similar  to  the  Indorsement  stamped  on  it 
The  Indorsements  were  not  dated,  and  were 
not  ordinarily  signed  by  the  bank  or  any  of- 
ficer of  It  When  a  bond  or  note  thus  stamp- 
ed or  an  interest  coupon  was  paid.  It  was 
paid  to  the  bank  In  the  regular  course  of 
its  business  and  delivered  to  the  payor,  and 
another  bond  or  note  belonging  to  the  bank 
was  taken  from  the  notes  or  bonds  of  the 
bank,  stamped  as  above,  and  placed  among 
those  previously  stamped  in  the  box  kept  for 
that  purpose.  At  the  time  the  bank  failed  it 
held  bonds  secured  by  mortgage  of  the  par 
value  of  $206,066.  It  also  held  real  estate 
notes  to  the  amount  of  $23,084.  On  these 
mortgage  bonds  and  real  estate  notes  the 
holders  of  the  mortgage  certificates  claimed 
a  Hen  on  $74,000  to  secure  their  certificates 
whldi  amounted  to  the  sum  of  $73,403.44. 
These  bonds  and  notes  were  in  the  box  re- 
ferred to  with  indorsements  as  stated  at  the 
time  they  came  to  the  hands  of  the  assignee, 
and  that  they  were  placed  there  at  the  time 
the  mortgage  cwtlficates  were  issued  or  when 
other  notes  previously  placed  there  were 
withdrawn  Is  conceded.  In  other  words,  it  Is 
conceded  that  the  bank  in  good  faith  under- 
took to  secure  these  depositors  in  this  way  at 
the  time  tliey  dq;>osited  their  money  with  it; 


and  the  only  question  we  are  to  determine 
Is  whether  a  valid  lien  may  be  thus  created 
on  notes  and  bonds  to  the  prejudice  of  other 
creditors. 

Section  1908,  Ky.  St  (Russell's  St  t  210^, 
is  In  these  words:  "Every  voluntary  aliena- 
tion of  or  charge  upon  personal  property,  un- 
less the  actual  possession.  In  good  faith,  ac- 
companies the  same,  shall  be  void  as  to  a 
purchaser  without  notice,  or  any  creditor, 
prior  to  the  lodging  for  record  of  such  trans- 
fer or  charge  in  the  ofllce  of  the  county  court 
for  the  county  where  the  alienor  or  person 
creating  the  charge  resides."  Under  this 
statute,  it  has  been  held  in  an  unbroken  line 
of  decisions  that  an  absolute  sale  of  personal 
property  Is  per  se  void  as  to  the  purchasers 
and  creditors  unless  the  possession  of  the 
property  accompanies  the  title,  and  that  a 
lien  on  the  property  can  only  be  created  by  a 
writing  recorded  In  the  county  clerk's  office, 
where  the  owner  retains  possession.  Enders 
V.  Williams,  1  Mete.  346,  and  cases  cited.  In 
the  case  at  bar  the  bank  did  not  surrender 
possession  of  the  notes  and  l>onds  put  in  the 
box  to  secure  the  mortgage  certificates.  These 
notes  and  bonds  were  not  delivered  to  the 
holders  of  these  certificates.  If  the  maker  of 
a  note  had  a  set-off  against  the  bank,  It  was 
available  against  the  note;  but.  If  he  had 
a  set-off  against  the  holder  of  a  mortgage  cer- 
tificate, this  could  not  have  been  asserted 
against  the  note  In  the  hands  of  the  bank 
and  a  payment  to  the  holder  of  one  of  these 
certificates  would  have  been  no  defense  to  an 
action  by  the  bank  on  the  note,  If  the  bank 
had  without  notice  of  the  payment,  settled 
with  the  certificate  holder.  A  pledge  of  per- 
sonal property  can  only  be  created  by  actual 
or  symbolic  delivery  of  the  property  by  the 
pledgor  to  the  pledgee.  If  the  property  re- 
mains In  the  possession  and  under  the  con- 
trol of  the  pledgor,  the  transaction  falls  with- 
in the  statute,  and  is  void  as  to  creditors  and 
purchasers.  A  bank  has  no  greater  rights 
than  an  individual,  and  to  hold  that  an  in- 
dividual can  create  pocket  liens  upon  his 
property  in  such  a  way  as  this  that  are  valid 
against  purchasers  and  creditors  would  be 
to  nullify  the  statute  and  entirely  defeat  the 
legislative  purpose  in  Its  enactment  It  Is 
said  that  the  assignee  for  the  benefit  of  the 
creditors  simply  stands  in  the  shoes  of  his 
assignor,  and  that  the  arrangement  In  con- 
teat  was  good  as  between  the  certificate  hold- 
ers and  the  bank;  but  by  section  8i,  Ky. 
St  (Russell's  St  8  396),  if  the  assignor  be- 
fore making  the  deed  of  assignment  shall 
have  made  a  fraudulent  transfer  of  his  prop- 
erty, the  property  so  fraudulently  transfer- 
red vests  In  the  assignee.  Hie  assignee  holds 
the  property  for  the  benefit  of  the  creditors 
and  as  their  trustee.  If  the  transfer  Is  void 
as  to  the  creditors  whom  he  represents,  It  Is 
void  also  as  to  him  as  their  representative. 
A  trustee  may  always  assert  the  rights  of 
his  cestui  que  trust,  and  take  such  steps  as 
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are  necessary  to  protect  them  In  a  court  of 
equity.  Practically  the  same  question  we 
hare  before  us  was  before  the  Supreme  Court 
of  Louisiana  In  Succession  of  Lanaux,  46  La. 
Ann.  1036,  15  South.  708,  25  L.  R.  A.  580, 
and  before  the  United  States  Supreme  Court 
In  Casey  v.  Cavaroc,  96  U.  S.  467,  24  L.  Ed. 
779,  and  we  concur  In  the  reasoning  of  those 
opinions  denying  a  Hen  to  creditors  attempt- 
ed to  be  created  between  debtor  and  cred- 
itor by  a  private  arrangement  like  this.  See, 
also,  Grand  Avenue  Bank  v.  St  Louis  Union 
Trust  Co.,  185  Mo,  App.  366,  115  S.  W.  1074. 

It  Is  Insisted  for  the  appellants  that  the 
bank  held  the  bonds  and  notes  as  trustee 
for  the  holders  of  the  mortgage  certificates, 
and  we  are  referred  to  a  number  of  cases  in 
which  such  trusts  have  been  enforced  as  be- 
tween trustee  and  cestui  que  trusts;  but 
It  will  be  seen  from  an  examination  of  these 
cases  that  in  none  of  them  were  the  rights  of 
creditors  or  purchasers  involved.  The  ar- 
rangement here  was  valid  as  between  the 
bank  and  the  depositor  if  the  bank  had  re- 
mained solvent,  and  the  rights  of  other  cred- 
itors were  rot  involved;  but  It  would  entire- 
ly defeat  the  statute  to  say  that  a  trust 
of  this  sort  could  be  enforced  against  pur- 
chasers or  creditors.  The  purpose  of  the 
statute  was  to  declare  inoperative  and  void 
such  transactions  as  to  purchasers  and  cred- 
itors. 

We  therefore  conclude  that  the  circuit 
court  properly  held  that  the  holders  of  the 
mortgage  certificates  had  no  su{Terlor  Hen  on 
the  bonds  and  notes  referred  to. 

Judgment  affirmed. 


LEWIS  T.  LOUISVILLE  &  N.  R.  CO. 
(Conrt  of  Appeals  of  Kentucky.    Nov.  10,  1009.) 

1.  Cabbiers   ({    108*)— Loss   ob   Dauaoe   to 
Goods— Natdbe  of  Liabiutt. 

A  common  carrier  is  an  Insurer  of  freight 
delivered  to  it  for  carriage,  and  can  only  escape 
liability  for  loss  or  damage  by  showing  it  was 
caused  by  the  act  of  God,  or  the  public  enemy, 
or  by  inherent  defects  in  the  goods. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  8g  471-495 ;   Dec.  Dig.  {  108.*] 

2.  WABEHonsEKXN  (§  24*)— Natubk  of  Li*.- 

BILITT. 

A  warehouseman  is  not  an  insurer  of  goods 
placed  in  his  warehouse,  end  is  only  linble  for 
such  loss  or  damage  thereto  as  is  caused  by  his 
negligence  for  failure  to  exercise  ordinary  care. 
lEd.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  ii  48,  49,  51-54 ;  Dec.  Dig.'  { 
24.  ] 

3.  Cabbiebs  (S  114*)— Delivebt  of  Goods— 
TlUI  FOB  Reicoval  bt  Consioneb. 

A  consignee  should  have  a  reasonable  time 
to  remove  goods  after  they  have  been  placed  in 
a  carrier's  warehouse  at  their  destination. 

[EM.    Note.— For    other    cases,    see    Carriers. 
Cent  Dig.  f{  608-620;    Dec  Dig.  {  114.*] 


4.  Cabbiebs  (§  84*)  —  Tbanspobtation  of 
Fbeioht— Duty  as  to  Cabbiaoe  and  De- 
livebt. 

The  duty  of  a  carrier  accepting  freight  for 
transportation  does  not  end  by  merely  carrying 
the  goods  in  its  cars  to  the  pomt  of  destination, 
but  it  mnst  deliver  them  at  such  jriace  in  or 
about  its  station  as  will  enable  the  consignee 
to  conveniently  get  them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8§  280-298;    Dec.  EHg.  {  84.*J 

5.  Cabbiebs  (J  114*)— Cabbiaoe  of  Goods— 
LiABiLrrr  fob  Loss  ob  Injubt— Tbbmina- 
TION  Thxbkof. 

A  carrier  may  keep  goods  in  its  cars  or 

glace  them  in  its  warehouse,  but  wherever  it 
eeps  them,  except  against  loss  or  damage  by 
act  of  God,  or  the  pnblic  enemy,  or  by  inherent 
defect  it  insures  their  safety  till  the  consignee 
has  a  reasonable  time  to  remove  them  after  dieir 
arrival,  as  the  delivery  contemplated  is  not  fully 
performed  till  then. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  Si  608-620;    Dec.  Dig.  {  114.*] 

&  Cabbiebs  (§  149%*)— Cabbiage  of  Goods- 
Limitation  of  Liabilitt. 

In  view  of  Const  f  196,  forbidding  a  com- 
mon carrier  to  contract  for  relief  from  its  com- 
mon-law liability,  a  common  carrier  cannot,  by 
any  stipulation  m  the  contract  or  bill  of  lading, 
reduce  its  liability  as  an  insurer  of  the  safety 
of  goods  till  the  consignee  has  had  a  reasonable 
time  to  remove  them  after  their  arrival. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  a  651-653,  660-662;  Dec.  Dig.  f 
149  V6.*] 

7.  Cabbiebs  ({  114*)— Cabbiaoe  of  Goods— 
Removai.  bt  Consignee  —  "Reasonable 
Time." 

The  period  of  reasonable  time  for  the  re- 
moval of  goods  begins  when  the  consignee  knows, 
or,  in  the  exercise  of  reasonable  diligence  should 
know,  that  they  have  arrived. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  if  608-620;    Dec.  Dig.  i  114.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5977-5983 ;   vol.  8,  p.  7780.] 
a  Cabbiebs  (J  136*)— Carbiaqe  op  Goods- 
Actions  FOB  Loss  ob   Injubt— Questions 
fob  Juby. 

Reasonable  time  for  removal  of  goods  by  a 
consignee,  and  reasonable  diligence  on  bis  part 
to  inform  himself  of  their  arrival,  are  in  gen- 
eral questions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  i  596 ;  Dec.  Dig.  i  13(5.*]      ^"'^"* 

Appeal  from  Circuit  Court  BeU  County. 

"To  be  ofliclally  reported." 

Action  by  R.  J.  Lewis  against  the  Louis- 
ville &  Nashville  Railroad  Company  for  loss 
of  goods  burned  in  defendant's  warehouse. 
From  a  judgment  for  defendant  plalntlft  ap- 
peals.   Reversed. 

Jas.  H.  Jeffries  and  N.  R.  Patterson,  for 
appellant  C.  W.  Metcalf,  Benjamin  D.  War- 
field,  and  Chas.  H.  Moorman,  for  appellee. 

CARROLL,  J.  The  questions  presented  by 
this  record  are:  When  does  the  duty  and  lia- 
bility of  a  common  carrier  of  goods  as  a  car- 
rier cease  upon  the  arrival  of  the  goods  at 
the  point  of  destination,  and  when  does  Its 
duty  and  liability  as  a  warehouseman  begin? 

It  is  agreed  that  there  was  shipped  to  the 
appellant  Lewis  over  the  road  of  the  appellee 
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(.-ompaity  to  PlneTille,  Ey.,  three  packages  of 
goods  that  were  1b  Its  warebouse  at  PlnevlIIe 
on  the  night  of  September  16th,  when  the 
balldlng  and  its  contents,  including  this 
freight,  was  destroyed  by  fire;  that  the  fire 
commenced  at  a  late  hour  on  the  night  of  the 
16th,  or  an  early  hour  on  the  morning  of  the 
17th,  and  was  not  cansed  either  directly  or 
Indirectly  by  the  negligence,  fraud,  or  wrong- 
doing of  the  company  or  any  of  its  agents, 
servants,  or  employes;  that  at  the  time  of 
the  fire,  and  for  some  five  years  prior  there- 
to, Lewis  was  engaged  in  selling  goods  as  a 
merchant  at  a  point  some  25  miles  distant  by 
the  nearest  traveled  route  from  PlnevlIIe; 
that  during  this  time  all  of  the  goods  and 
merchandise  that  he  sold  was  delivered  to 
him  by  the  company  at  its  PlnevlIIe  station, 
and  this  fact  was  known  to  its  agent  at  Plne- 
vlIIe, who  also  knew  where  Lewis  lived  and 
his  postofflce  address ;  that  two  of  the  pack- 
ages of  merchandise  destroyed  reached  Plne- 
vlIIe on  the  18th  of  September,  and  were 
placed  in  the  company's  warehouse  on  that 
day,  and  the  other  package  destroyed  was 
placed  in  the  warehouse  at  noon  on  Septem- 
ber 16th;  that  neither  Lewis  nor  any  one 
for  him  made  Inquiry  about  or  called  at  the 
warehouse  for  the  goods,  nor  was  any  notice 
of  the  arrival  of  the  goods  or  any  of  them 
sent  or  given  by  mail  or  otherwise  to  Lewis, 
and  he  did  not  at  the  time  of  the  Are  have 
any  knowledge  or  notice  that  the  goods  or 
any  of  them  were  In  the  warehouse.  It  is 
further  agreed  that,  on  account  of  the  heavy 
traffic  on  the  road,  it  was  impossible  for 
Lewis  to  know  with  reasonable  certainty 
when  the  goods  which  were  shipped  from 
distant  points  would  reach  PlnevlIIe,  and  that 
the  goods  In  question  were  transported  with- 
out unreasonable  delay,  although  it  appears 
that  one  shipment  that  left  Louisville  on  Au- 
gust 28th  did  not  reach  Pinevllle  until  Sep- 
tonber  13th,  while  another  package  that  left 
Louisville  on  September  14th  reached  Plne- 
vlIIe on  September  16th,  and  the  package  that 
was  sent  from  Knoxville,  which  Is  only  about 
half  the  distance  from  Pinevllle  that  Louis- 
ville is,  did  not  arrive  at  Pinevllle  until  Sep- 
tember 13th,  although  it  was  shipped  on  Sep- 
tember 6tb.  Upon  these  facts  the  trial  court 
held  as  matter  of  law  that  the  company  was 
not  liable. 

There  Is  really  no  contrariety  of  opinion  as 
to  the  dlfTerence  between  the  liability  of  a 
common  carrier  and  the  liability  of  a  ware- 
houseman ;  it  being  everywhere  agreed  that 
a  common  carrier  is  an  insurer  of  the  freight 
delivered  to  it  for  carriage,  and  can  only  es- 
cape liability  for  loss  or  damage  to  the  goods 
by  showing  that  the  loss  or  damage  was 
caused  by  the  act  of  God,  or  the  public  enemy, 
or  by  inherent  defects  In  the  goods.  It  is 
equally  as  weU  established  that  a  warehouse- 
man is  not  an  insurer  of  goods  placed  in  his 
warehouse,  and  is  only  liable  for  such  loss  or 
damage  to  the  goods  as  is  cansed  by  his  neg- 
ligence or  failure  to  exercise  ordinary  care. 


From  these  rules  it  will  be  seen  that,  if  the 
goods  In  controversy  were  In  the  custody  of 
the  company  as  a  common  carrier  at  the  time 
of  their  destruction,  it  would  nevertheless  be 
liable  for  their  value;  while,  if  they  were 
In  Its  custody  as  a  warehouseman.  It  would 
not  be  liable,  as  the  loss  was  not  occasioned 
by  its  fault  or  negligence.  Although  the  Ha- , 
blllty  of  a  carrier  and  that  of  a  warehouse- 
man is  well  defined,  and  the  distinction  be- 
tween them  in  this  respect  clearly  pointed 
out  in  all  the  authorities,  there  is  wide  and 
irreconcilable  conflict  concerning  when  the 
liability  of  a  common  carrier  as  a  common 
carrier  ceases,  and  its  liability  as  a  ware- 
houseman begins.  In  Massachusetts  and  oth- 
er states  the  rule  is  tliat  when  the  carrier 
has  delivered  the  goods  at  the  point  of  desti- 
nation, removed  them  from  Its  cars  and  plac- 
ed them  in  its  warehouse.  Its  liability  as  a 
carrier  Immediately  ceases,  and  thereafter  it 
holds  the  goods  as  a  warehouseman.  In  New 
Hampshire  and  other  Jurisdictions  the  rule 
is  that  the  carrier  continues  liable  as  a  car- 
rier after  the  goods  have  reached  their  des- 
tination and  have  been  placed  in  the  ware- 
house, and  for  a  reasonable  time  thereafter, 
in  which  time  the  consignee  must  remove 
them  or  otherwise  the  carrier  will  hold  them 
as  a  warehouseman.  While  the  Supreme 
Court  of  New  York  and  other  state  courts  of 
last  resort  hold  that  unless  the  consignee  is 
present  when  the  goods  arrive,  he  must  be 
notified  of  their  arrival  and  have  a  reason- 
able time  after  notice  in  which  to  remove 
them  before  the  liability  of  the  carrier  as  a 
carrier  ceases.  Hutchinson  on  Carriers  (3d 
Ed.)  §g  701,  710;  Elliott  on  Railroads  (2d  Ed.) 
{  1527 ;  note  to  Denver,  etc.,  R.  Co.  v.  Peter- 
son, 07  Am.  St  Rep.  76 ;  East  Tenn.,  etc.,  R. 
Co.  V.  Kelly,  91  Tenn.  699,  20  S.  W.  312,  17 
L.  R.  A.  691,  30  Am.  St  Rep.  902.  In  this 
state  we  have  no  statute  on  the  subject,  but 
the  question  we  are  considering  has  been  be- 
fore this  court  In  three  cases.  In  Louisville,  C. 
&  L.  R.  Co.  V.  Mahan,  8  Bush.  184,  and  Wald 
&  Co.  V.  Louisville,  etc,  R.  Co.,  92  Ky.  645, 
18  S.  W.  850,  13  Ky.  Law  Rep.  850,  the  point 
Involved  was  what  constituted  a  reasonable 
time  In  which  a  passenger  might  remove 
from  the  depot  the  baggage  that  came  on 
the  train  with  him.  In  Jeffersonvllle  R.  Co. 
V.  Cleveland,  2  Bush,  468,  the  question  pre- 
sented was  In  many  respects  like  the  one  now 
before  us,  and  the  court  In  delivering  the 
opinion  followed  what  may  be  called  the  New 
Hampshire  rule.  In  that  case  suit  was 
brought  to  recover  the  value  of  goods  shipped 
by  freight  and.  destroyed  by  Are  on  the  night 
of  April  26th,  while  they  were  in  the  ware- 
house of  the  carrier  at  the  place  of  destina- 
tion. The  goods  in  the  ordinary  course  of 
transportation  should  have  arrived  on  the 
20th,  but,  on  account  of  delays,  they  did  not 
arrive  until  the  evening  of  the  25th ;  and  the 
owner  Inquired  at  the  warehouse  for  them  on 
each  day  from  the  20th  to  and  Inciuding  the 
morning  of  the  25th.    On  the  morning  of  the 
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28tli  a  notice  to  the  owner  of  the  fact  that 
his  goods  had  arrived,  was  deposited  In  the 
post  office,  but  not  received.  In  the  course 
of  the  opinion  the  court  said :  "Whether  the 
responsibility  of  the  company,  after  the  ar- 
rival and  storage  of  the  goods  In  Detroit, 
was  that  devolved  by  law  on  carriers  or  on- 
ly that  of  depositaries,  It  was  not  necessary 
in  our  opinion  that  the  company  should  either 
give  notice  of  the  arrival  of  the  goods  or 
malce  actual  delivery  of  them,  as  is  now  done 
by  express  companies,  in  order  that  the  lia- 
bility of  carriers  should  cease  after  reason- 
able time  had  elapsed  for  the  owner  to  attend 
and  remove  the  goods.  •  •  •  But  the  lia- 
bility of  railroad  corporations  as  common 
carriers  for  goods  transported  on  their  rail- 
roads continues  until  the  goods  are  ready  to 
be  delivered  at  their  place  of  destination,  and 
the  owner  or  consignee  has  had  reasonable 
opportunity  of  receiving  and  removing  them. 
•  •  •  What  such  reasonable  time  should 
be  must  In  the  nature  of  the  case  when  not 
provided  for  by  express  contract  depend  on 
the  character  of  the  freight,  the  distance  to 
which  it  Is  to  be  carried,  and  the  capacity 
and  business  of  the  road,  with  such  other 
circumstances  as  would  serve  to  notify  the 
consignee  of  the  probable  time  when  the 
goods  would  reach  their  destination,  wo  that, 
with  proper  watchfulness,  he  might  receive 
them,  and  thus  terminate  the  carrier's  re- 
sponsibility as  soon  as  practicable."  Upon 
the  facts  stated,  the  court  held  that  the  own- 
er did  not  have  a  reasonable  time  in  which 
to  remove  the  goods  after  their  arrival,  and 
that  the  carrier  at  the  time  of  their  destruc- 
tion was  holding  them  as  a  carrier  and  hence 
liable.  The  liability  vras  put  upon  the  ground 
that  the  owner  had  exercised  reasonable  dili- 
gence to  ascertain  when  the  goods  would  ar- 
rive, and,  as  their  arrival  was  delayed  several 
days  after  the  time  when  they  should  have 
reached  their  destination,  the  owner  was  not 
obliged  to  continue  his  inquiries  as  to  when 
they  would  come,  and  the  notice  was  not 
sufficient  to  enable  him  by  reasonable  dili- 
gence to  remove  the  goods  during  the  day  on 
which  the  notice  was  sent 

Although  disposed  towards  the  view  that 
the  carrier  should  give  notice  if  it  desires 
to  be  relieved  of  its  duty  as  a  carrier,  yet 
we  are  not  fully  prepared  to  overrule  the 
Cleveland  Case  on  this  point.  This  being  so, 
the  only  question  left  open  is  the  one  relating 
to  reasonable  time  in  which  to  remove  the 
goods.  That  the  consignee  should  have  such 
time  after  the  goods  have  been  placed  in  the 
warehouse  we  have  no  doubt  When  a  car- 
rier accepts  freight  for  transportation,  its 
duty  as  a  carrier  does  not  end  by  merely 
carrying  the  goods  in  its  cars  to  the  point 
of  destination.  It  must  deliver  as  well  as 
carry,  although  by  this  we  do  not  mean  that 
It  must  deliver  them  as  express  companies 
do  to  the  home  or  place  of  business  of  the 
consignee,  but  it  must  deliver  them  at  such 
place  In  or  about  its  station  as  will  enable 


the  consignee  to  conveniently  get  them.  It 
may,  if  It  desires,  keep  them  in  its  cars  or 
place  them  in  Its  warehouse,  but,  wherever 
it  keeps  them.  It  Insures  their  safety  except 
against  the  causes  mentioned  until  the  con- 
signee has  reasonable  time  to  remove  them, 
as  the  delivery  contemplated  is  not  fully 
performed  until  the  consignee  has  had  this 
time  after  the  arrival  of  the  goods  in  which 
to  remove  them.  And  this  Is  true,  although 
the  bill  of  lading  or  contract  for  carriage,  as 
in  this  case,  provides  "property  shall  be  at 
the  risk  of  the  owner  from  the  time  of  Its 
arrival  at  destination  whether  in  the  vessel, 
car,  depot  or  place  of  delivery ;  if  not  taken 
possession  of  and  removed  by  the  party  en- 
titled thereto  within  twenty-four  hours  there- 
after, shall  be  subject  to  a  reasonable  charge 
for  storage,  or  at  the  option  of  the  carrier 
may  be  removed  or  otherwise  stored  at  the 
owner's  risk  and  cost"  as  neither  this  nor 
any  other  stipulation  In  the  contract  or  bill 
of  lading  will  be  allowed  to  reduce  the  lia- 
bility of  the  carrier  below  what  It  was  at 
common  law.  Our  Constitution  (section  196) 
provides  In  part  that  "no  common  carrier 
shall  be  permitted  to  contract  for  relief  from 
its  common-law  liability";  and,  nnder  the 
common  law,  the  duty  and  liability  of  the 
common  carrier  was  not  terminated  until  the 
goods  after  the  carriage  were  delivered  to 
the  consignee.  2  Kent,  Com.  604 ;  Moses  v. 
Boston  &  Maine  R.  Co.,  24  N.  H.  71,  55  Am. 
Dec  222.  But,  as  it  is  not  deemed  reason- 
able to  require  a  railway  carrier  of  freight 
to  deliver  the  goods  to  the  consignee  at  his 
residence  or  place  of  business,  the  rule  of 
the  common  law  in  the  Interest  of  and  for 
the  convenience  of  this  class  of  carriers  has 
been  modified,  and  now  It  is  only  required 
that  the  delivery  shall  be  at  the  point  of 
destination,  and  at  tbls  place  the  consignee 
must  come  for  and  remove  his  goods  within 
a  reasonable  time  after  their  arrival  during 
which  time  the  common-law  liability  of  the 
carrier  continues. 

The  question  then  comes  up:  What  Is  a 
reasonable  time?  How  Is  It  to  be  deter- 
mined? Is  It  to  be  decided  by  the  court  as 
a  matter  of  law  or  by  the  Jury  as  a  matter 
of  fact?  Some  courts  hold  that  a  reasonable 
time  for  the  consignee  to  remove  the  goods 
is  not  to  be  measured  by  any  peculiar  cir- 
cumstances In  his  own  condition  or  situation 
rendering  it  necessary  for  his  own  conven- 
ience and  accommodation  that  he  should 
have  a  longer  time  or  better  opportunity 
than  if  he  resided  In  the  vicinity  of  the  ware- 
house and  was  prepared  with  the  means  and 
facilities  for  taking  the  goods  away ;  or,  to  ° 
put  it  In  another  way,  a  reasonable  time  is 
such  time  as  will  enable  one  living  in  the 
vicinity  of  the  place  of  delivery  In  the  ordi- 
nary course  of  business  and  in  the  osnal 
hours  of  business  to  remove  the  goods. 
Moses  V.  Boston  &  Maine  R.  Co.,  32  N.  H. 
523,  64  Am.  Dec.  381;  L.  L.  &  O.  R.  Co.  v. 
Marls,  16  Kan.  833;  Wood  ▼.  Crocker,  19 
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Wis.  383,  86  Am.  Dec.  773;  United  Fruit  Co. 
r.  New  York  Transportation  Co.,  104  Md.  567, 
65  Atl.  415,  8  li.  R.  A.  (N.  S.)  240,  10  Am.  & 
Ens.  Ann.  Gas.  437 ;  Columbus  R.  Co.  ▼.  Lud- 
den.  89  Ala.  612,  7  South.  471 ;  5  Am.  &  Bng. 
Kncy.  of  Lew,  pp.  263-274;  6  Cyc.  445.  It 
must  be  conceded  that  this  rule  has  at  least 
the  merit  of  easy  application,  and  that  Its 
adoption  would  solve  the  question  of  what  l8 
a  reasonable  time  with  little  dlflSculty.  Un- 
der It  the  only  Issue  of  fact  left  open  would 
be  the  time  of  day  the  goods  arrived  at  the 
station,  as.  If  they  arrived  in  time  to  remove 
them  on  that  day  in  the  usual  hours  of  busi- 
ness, then  they  must  be  removed  on  that  day 
or  afterwards  the  carrier  would  hold  them 
as  a  warehouseman ;  and  so,  If  they  arrived 
in  tbe  night,  they  must  be  removed  in  the 
bonrs  of  business  on  the  following  day.  And 
It  Is  manifest  that  if  this  rule  should  tie  ap- 
plied to  the  case  before  us,  the  carrier  would 
be  relieved  of  responsibility,  even  as  to  the 
patkage  of  goods  that  arrived  at  noon  on  the 
16th,  as  a  person  living  in  the  vicinity  of  the 
depot  could  have  removed  this  package  as 
well  as  the  ones  that  came  on  the  13th,  dur- 
ing the  afternoon  of  the  16th.  But  we  do 
not  feel  disposed  to  follow  the  rule  announc- 
ed. Nor  was  It  observed  in  the  Cleveland 
Case,  supra.  There  the  goods,  although  they 
arrived  on  the  25th,  were  not  destroyed  un- 
tU  the  night  of  the  26th,  and  yet,  notwith- 
standing the  fact  that  the  consignee  had  the 
entire  day  of  the  26th  In  which  to  remove 
them,  the  carrier  was  held  liable  as  a  car- 
rier. In  our  opinion  the  true  test  of  what 
Is  a  reasonable  time  depends,  not  on  wheth- 
er the  consignee  lives  in  the  vicinity  of  the 
station,  or  whether  he  could  remove  the 
goods  in  the  usual  hours  of  business  on  the 
day  of  their  arrival,  but  on  the  question 
whether  or  not  he  exercised  reasonable  dili- 
gence to  ascertain  when  the  goods  would  or 
did  arrive,  and  reasonable  diligence  In  their 
removal,  after  he  received,  or  In  the  exercise 
of  reasonable  care  should  have  received  no- 
tice of  their  arrival.  If  the  consignee  is 
present,  or  If  he  has  notice  of  the  time  of 
the  arrival  of  his  goods,  or  if  he  is  notified 
by'  the  consignee  that  his  goods  have  been 
shipped  on  a  certain  day,  and  the  train  upon 
which  they  are  shipped  arrives  on  schedule 
time,  he  should  remove  them  within  a  rea- 
sonable time  thereafter,  and,  if  he  falls  to 
do  so,  the  liability  of  the  carrier  will  be 
reduced  to  that  of  a  warehouseman.  On 
the  other  hand,  if  he  is  not  present,  and  has 
no  notice  of  when  they  arrive,  or  there  Is 
delay  In  the  transportation  of  the  goods,  he 
shonld  exercise  reasonable  diligence  to  in- 
form himself  of  their  arrival  and  have  a 
reasonable  time  thereafter  to  remove  them. 
In  other  words,  the  period  at  which  the  rea- 
sonable time  for  removal  begins  is  when  the 
consignee  knows  or  in  the  exercise  of  reason- 
able diligence  should  know  that  Ills  goods 
have  arrived. 
In  every  state  of  case  the  consignee  must 


exercise  reasonable  diligoice  to  Inform  him- 
self of  the  arrival  of  the  goods,  and,  if  he 
wishes  to  hold  the  carrier  liable  as  a  carrier, 
must  remove  them  within  a  reasonable  time 
thereafter,  whether  it  be  a  day  or  a  week. 
What  is  reasonable  diligence  being,  like  rea- 
sonable time,  a  question  of  fact  varying 
with  each  case,  it  is  manifest  that  no  fixed 
rule  can  be  laid  down  to  measure  reasonat^e 
time  or  reasonable  diligence.  What  would 
be  reasonable  in  one  instance  would  be  un- 
reasonable in  another,  and  so  In  these  par- 
ticulars each  case  must  be  adjudged  upon 
the  facts  it  presents.  If  the  consignee  is  to 
have  a  reasonable  time  in  wlileh  to  remove 
the  goods,  then  it  is  not  just  that  this  should 
be  measured  by  his  proximity  to  the  depot, 
or  his  ability  to  remove  the  goods  on  the  day 
of  their  arrival.  All  consignees  should  be 
treated  alike,  no  matter  whether  they  live 
close  to  or  far  from  the  depot  If  the  con- 
signee has  exercised  reasonable  diligence  in 
ascertaining  when  his  goods  arrived  and  in 
removing  them,  then  he  has  removed  them 
in  a  reasonable  time.  If  he  has  not  exercis- 
ed reasonable  diligence  in  finding  out  when 
his  goods  have  or  should  have  arrived,  and 
In  removing  them,  he  has  not  removed  them 
in  a  reasonable  time.  This,  notwithstanding 
the  respect  we  have  for  the  courts  that  de- 
fine reasonable  time  In  the  manner  betore 
stated.  Is,  we  submit  the  true  rule,  and  that 
the  other  definition  is  both  Illogical  and  un- 
sound. How  can  U  be  said  that  a  consignee 
who  does  not  know,  and  in  the  exercise  of 
reasonable  care  cannot  Imow,  that  his  goods 
had  arrived,  has  had  a  reasonable  time  to 
remove  them?  How  can  it  be  said  that  a 
I>er8on  has  failed  to  do  a  thing  within  a  rea- 
sonable time  when  he  has  no  notice  that  he 
will  be  required  to  do  It?  It  would  be  Just 
as  well  to  abolish  the  rule  of  reasonable 
time  as  to  say  that  the  time  when  reasonable 
time  commences  to  run  is  the  time  when  the 
consignee  had  not  and  could  not  In  the  ex- 
ercise of  reasonable  diligence  know  of  its 
beginning.  The  test  of  reasonable  time  should 
not  be  made  to  turn  on  whether  or  not  the 
consignee  might  remove  them  on  the  day  of 
their  arrival  if  he  can  do  this  in  the  busi- 
ness hours  of  that  day.  To  Illustrate,  under 
this  rule  if  a  box  of  goods  arrived  at  noon, 
and  the  warehouse  was  open  in  tlie  after- 
noon, the  consignee.  If  present  or  notified 
that  his  goods  would  be  sent  on  the  train 
tliat  arrived  at  noon,  and  the  train  reached 
the  station  on  schedule  time,  would  have  a 
reasonable  time  in  the  business  hours  of 
that  day  to  remove  them.  But  let  us  sup- 
pose that  he  is  not  present  and  has  no  no- 
tice that  his  goods  have  arrived,  or  are  ex- 
pected to  arrive,  how  can  It  be  said  that  he 
has  had  a  reasonable  time  to  remove  them 
on  the  day  of  their  arrival,  when  he  does  not 
and  by  the  exercise  of  reasonable  diligence, 
could  not  learn  of  their  arrival  until  the  fol- 
lowing day  or  the  day  thereafter?    Or  let  va 
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suppose  that  tbe  consignee  has  notice  that 
bis  goods  have  been  shipped  at  a  certain 
time,  and  that  In  the  ordinary  course  will 
reach  their  destination  at  a  certain  hour,  and 
tbe  consignee  Is  at  the  station  when  the 
train  Is  due,  but  It  Is  delayed  and  does  not 
come  until  tbe  next  day  or  the  day  follow- 
ing, must  the  consignee  wait  until  its  ar- 
rival  7  Or  let  us  suppose  that  the  goods  in 
tbe  course  of  shipment  are  in  some  way  de- 
layed and  do  not  come  for  a  week,  must  he 
wait  In  attendance  at  tbe  depot?  These  ex- 
amples, which  are  of  common  occurrence,  il- 
lustrate that  the  rule  requiring  the  goods  to 
be  removed  on  the  day  of  their  arrival.  If 
this  can  be  done  in  the  usual  business  hours, 
is  not  tbe  proper  test  of  what  constitutes  a 
reasonable  tim«  in  which  the  consignee  must 
remove  his  goods  after  their  arrivaL  Nor 
are  we  wanting  in  authority  for  the  views 
we  have  expressed  as  to  what  constitutes 
reasonable  time.  In  Redfleld  on  the  Law  of 
Railways  (6tb  Ed.)  {  175,  the  learned  author, 
speaking  upon  this  point,  sajw:  "Upon  prin- 
ciple It  seems  more  reasonable  to  conclude 
that  the  responsibility  does  not  terminate 
until  the  owner  or  consignee,  by  watchful- 
ness, has  bad,  or  might  have  had,  an  oppor- 
tunity to  remove  them.  •  •  •  There  Is 
then  no  very  good  reason,  as  it  seems  to  us, 
why  the  responsibility  of  the  carrier  should 
not  continue  until  the  owner  or  consignee  by 
the  use  of  diligence  might  have  removed  the 
goods.  The  warehousing  seems  to  be  with 
that  intent,  and  for  that  purpose.  And,  if 
we  assume,  as  we  must,  we  think  that  there 
is  no  obligation  upon  railway  carriers  to 
give  notice  of  the  arrival  of  the  goods,  there 
does  still  seem  to  be  reason  and  Justice  In 
giving  the  consignee  time  and  opportunity  to 
remove  the  goods  by  the  exercise  of  the 
proper  watchfulness,  before  the  responsibil- 
ity of  the  carrier  ends."  We  appreciate  the 
fact  that  the  rule  we  have  announced  is  open 
to  objection  on  account  of  its  uncertainty  and 
the  difficulty  of  its  application;  but  it  is  not 
more  uncertain  or  difficult  of  application 
than  any  other  matter  Involving  like  ques- 
tions of  fact  The  decisions  of  many  of  the 
most  important  business  afTairs  that  come 
before  the  courts  turn  upon  the  question  of 
what  Is  reasonable  time,  and  what  is  reason- 
able diligence.  These  two  factors  enter  into 
cases  that  come  up  every  day.  Nor  does  the 
rule  Impose  any  particular  hardship  on  the 
carrier,  as  it  can,  by  giving  notice  to  the 
consignee  of  the  arrival  of  bis  goods,  reduce 
its  liability  to  that  of  a  warehouseman,  if 
the  consignee  within  a  reasonable  time  after 
the  reception  of  tbe  notice  does  not  remove 
them.  We  may  also  add  that  what  is  rea- 
sonable time  and  reasonable  diligence  is,  ex- 
cept in  rare  cases,  a  question  for  the  Jury, 
although  it  might  become,  as  any  other  ques- 
tion of  fact  about  which  thwe  was  no  dis- 


pute, an  issue  to  be  decided  by  the  court. 

In  conformity  with  these  views,  the  court 
should  on  another  trial  of  the  case  submit 
the  Issues  of  fact  to  a  Jury,  and  instruct 
them  in  substance  that  if  they  believe  from 
tbe  evidence  that  Lewis  knew,  or  in  the  ex- 
ercise of  reasonable  diligence  could  hare 
known,  when  his  goods  arrived,  they  should 
find  for  the  railroad  company  if  he  failed  to 
remove  them  from  the  warehouse  within  a 
reasonable  time  after  be  knew  or  by  tbe  ex- 
ercise of  reasonable  diligence  could  have 
known  of  their  arrival.  But  if  he  did  not,  or 
in  the  exercise  of  reasonable  diligence  could 
not  have  known  the  time  of  the  arrival  of 
the  goods,  and  did  not  fall  to  remove  them 
within  a  reasonable  time  after  he  so  knew  or 
could  have  known,  they  should  find  for 
Lewis. 

In  the  trial  each  party  should  be  permit- 
ted to  introduce  all  pertinent  evidence  throw- 
ing light  upon  the  question  of  whether  or 
not  Lewis  exercised  reasonable  diligence, 
and  failed  to  remove  the  goods  in  a  reason- 
able time. 

Tbe  Judgment  of  tbe  lower  court  is  revers- 
ed, with  directions  to  grant  appellant  a  new 
trial  in  conformity  with  this  opinion. 


CALOR  OIL  &  QAS  CO.  v.  FRANZELL  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  4,  190&.) 

1.  Eminent  Domain  (8  93*)— Compensation— 
Gbounds— Right  of  Wat  fob  Pipe  Line. 

The  owner  of  land  sought  to  be  condemned 
by  a  gas  company  for  a  pipe  line  may  not  add 
to  the  value  of  the  property  to  be  taken  the 
damages  arising  from  the  supposed  exhaustion 
of  a  gas  reservoir  under  his  property  by  the  use 
which  the  eaa  company  intends  to  make  of  its 
gas  wells,  for  the  destruction  of  the  gas  resei^ 
voir  will  not  arise  from  tbe  mere  fact  that  the 
pipe  line  is  laid  through  his  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  8§  237,  238 ;   Dec.  Dig.  §  93.*J 

2.  Eminent  Domain  (|  238*)— Assessment  of 
Damages— BnsDEN  of  Proof. 

On  appeal  in  condemnation  proceedings,  the 
condemnor  has  the  burden  of  proof,  and  is  en- 
titled to  the  concluding  argument. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  f  238.*] 

3.  Eminent  Domain  (S  136*)  — MEAStraE  of 
Compensation— Land  fob  Pipe  Line. 

The  measure  of  compensation  for  tbe  right 
to  lay  and  maintain  a  pipe  line  along  a  railroad 
right  of  way  across  the  owner's  land  is,  in  the 
absence  of  evidence  that  tbe  strip  has  peculiar 
adaptability  for  a  pipe  line,  the  fair  market  val- 
ue of  the  property  at  a  fair  and  voluntary  sale. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  !S  363-366;   Dec.  Dig.  |  136.*  1 

4.  Eminent  Domain  (§  203*)- Assessment  of 
Compensation— EvIDENCB^—ADMIssIBILITT. 

Where,  in  proceedings  to  condemn  a  right 
of  way  for  a  pipe  line,  the  strip  sought  to  be 
taken  had  no  peculiar  adaptability  for  a  pipe 
line,  evidence  of  the  value  of  the  land,  based  on 
any  supposedly  peculiar  adaptability  for  pipe 
line  purposes,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  If  542;  Dec.  Dig.  {  203.*] 
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Appeal  from  Circuit  Court,  Meade  County. 

"Xot  to  be  officially  reported." 

(.'ondeninatlon  proceedings  by  the  Calor 
Oil  &  Gas  Company  against  Nicholas  Fran- 
zell  and  others.  From  a  Judgment  awarding 
compensation,  petitioner  appeals,  and  defend- 
ants file  cross-appeal.  Affirmed  on  cross-ap- 
peal, and  reversed  and  remanded  on  original 
appeaL 

L.  A.  Fanrest  and  E.  P.  Humphrey,  for 
appellant  J.  W.  Lewis,  J.  M.  Richardson, 
Matt  O'Doherty,  and  McQuown  &  Beckham, 
for  appellees. 

BARKER,  J.  This  is  the  second  appeal  of 
this  case.  The  opinion  upon  the  first  Is  to  be 
found  In  128  Ey.  715,  109  S.  W.  328,  33  Ky. 
Law  Rep.  98.  The  question  involved  on  this 
appeal  is  whether  or  not  the  verdict  fixing 
the  value  of  the  piece  of  property  sought  to 
be  condemned  at  $700  is  or  not  excessive. 
We  shall  not  undertake  to  restate  the  facts 
of  this  case.  They  are  minutely  set  forth 
in  the  opinion  on  the  first  appeal,  and  we 
refer  to  that  for  a  more  complete  statement 
of  them  and  of  the  questions  heretofore  ad- 
judicated. When  the  case  returned  to  the 
lower  court  for  another  trial  consistent  with 
the  opinion  on  the  first  appeal,  there  was 
really  but  one  question  to  be  determined— 
the  value  of  the  strip  of  ground  sought  to  he 
condemned.  All  others  had  been  adjudlcat- 
<>d.  There  is,  however,  now  a  new  question 
arising  on  the  cross-appeal,  which  will  be 
discussed  further  along. 

We  decided  on  the  first  appeal  that  the 
strip  of  land  sought  to  be  condemned  had  no 
peculiar  adaptability  for  a  pipe  line  which 
would  bring  it  within  the  principle  enunciat- 
ed in  Boom  Co.  v.  Patterson,  98  U.  S.  403,  25 
L.  Ed.  206,  and  we  said  that  the  measure  of 
damages  was  what  the  property  would  bring 
at  a  fair,  voluntary  sale,  where  the  seller 
was  not  obliged  to  part  with  his  property 
and  the  buyer  was  not  forced  to  purchase  it. 
llie  owner  of  the  ground  had  no  right  to  add 
to  the  value  of  the  property  sought  to  be 
condemned  the  damages  arising  from  the 
supposed  exhaustion  of  the  gas  reservoir 
under  his  property  by  the  use  which  the 
condemning  corporation  intends  to  make  'of 
its  gas  wells  in  Meade  county.  We  held  on 
the  first  appeal  that  the  Calor  Oil  &  Gas 
Company  had  a  right  to  make  a  legitimate 
nse  of  the  gas  flowing  from  its  wells,  and  if 
in  so  using  them  the  gas  field  as  a  whole  was 
exhausted,  this  was  a  loss  which  aU  the 
parties  interested  would  suffer  in'  common. 
The  destruction  of  Franzell's  reservoir  of 
gas,  supposed  to  be  under  his  farm,  will  not 
arise  from  the  fact  that  the  pipe  is  laid 
through  his  land,  and  his  injury  as  to  this 
vill  be  the  same  whether  the  pipe  line  runs 
over  his  farm  or  over  the  farm  of  another ; 
ud  It  cannot  be  maintained  that  he  has  a 


right  to  add  to  the  value  of  the  land  taken 
for  the  purpose  of  laying  the  pipe  the  dam- 
ages arising  from  the  supposed  destruction 
of  his  gas  reservoir  by  the  use  of  which  the 
Calor  Oil  &  Gas  Company  proposes  to  make 
of  its  welfs  in  Meade  county.  If  Franzell 
would  have  no  cause  of  action  against  the 
Calor  Oil  &  Gas  Company  for  the  destruction 
of  his  reservoir  if  the  pipe  line  did  not  run 
over  his  land,  the  fact  that  it  does  so  will 
not  give  him  a  cause  of  action.  This  propo- 
sition is  so  plain  that  it  needs  no  further 
elucidation,  nor  does  it  need  any  citation  of 
authority  to  sustain  it. 

The  court  properly  held  that  the  burden 
of  proof  was  upon  the  condemnor,  and 
awarded  it  the  concluding  argument  Shel- 
byville  &  Eminence  Turnpike  Co.  v.  Louis- 
ville &  Nashville  R.  R.  Co.,  51  S.  W.  805,  21 
Ky.  Law  Rep.  548.  In  the  case  cited  it  was 
held  that,  where  both  parties  file  exceptions 
to  the  amount  awarded  by  the  viewers  or 
commissioners,  the  burden  of  proof  is  upon 
the  condemning  company. 

The  strip  of  ground  sought  to  be  condemn- 
ed in  this  case  is  about  an  acre  of  land.  It 
is  a  part  of  the  right  of  way  of  the  Louis- 
ville, Henderson  &  St  Louis  Railroad,  which 
runs  through  the  Franzell  farm.  The  rail- 
road owns  a  perpetual  and  exclusive  right 
of  way  through  the  farm,  and  the  strip  of 
ground  in  question  is  witiiln  this  easement, 
and  is  1,450  feet  long  by  27  feet  wide.  In 
this  strip  a  pipe  line  10  inches  in  diameter 
is  to  be  burled.  The  Jury  awarded  the  own- 
er of  the  land  $700  as  damages.  The  com- 
missioners appointed  to  assess  the  damages, 
in  their  report  fixed  it  at  $21.75.  Franzell 
himself  testified  that  his  land  was  worth 
$40  an  acre.  The  additional  servitude  plac- 
ed upon  one  acre  of  the  right  of  way  of  the 
railroad  cannot  be  worth  as  much  as  an  acre 
of  the  land  with  no  easement  upon  it;  and 
yet  the  Jury  awarded  the  owner  $700  for  an 
additional  servitude  on  one  acre,  when  the 
owner  would  have  sold  it  at  $40  without  any 
easement  at  all  upon  it  The  amount  assess- 
ed is  fiagrantly  excessive,  and  the  Judgment 
will  have  to  be  reversed  for  this  reason. 

Upon  another  trial  the  court  will  not  per- 
mit any  questions  as  to  the  value  of  the  land 
based  upon  any  supposedly  peculiar  adapta- 
bility for  pipe  line  purposes,  as  we  decided 
on  the  former  appeal  that  it  has  no  such 
peculiar  adaptability.  Nor  will  counsel  be 
permitted  to  interrogate  witnesses  concern- 
ing the  lamp  black  factory,  or  any  other 
extraneous  question.  The  instruction  given 
by  the  court  to  the  Jury  is  in  accord  with 
the  principles  enunciated  on  the  first  appeal, 
and  will  be  given  on  another  trial  as  upon 
the  first 

For  these  reasons,  the  Judgment  is  affirmed 
on  the  cross-appeal,  and  reversed  on  the 
original  appeal,  for  proceedings  consistent 
berewitti. 
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SBBLBACH   HOTEL  CO.  ▼.  OOMMOX- 
WEAIiTH. 

(Court  of  Appeals  of  Kentucky.    Nov.  11,  1909.) 

IRTOXICATINO      LlQUOBB      (|      103*)  — SUNDAT 
SAI.E8— INNEEEPEBS. 

An  Innkeeper,  not  being  exempt  from  Ky. 
St.  i  1304  (Russell's  St.  {  3631),  b^  which  no 
one  can  sell  intoxicating  liquors  without  a  li- 
cense, violates  section  1303  (section  3630),  de- 
claring it  an  offense  to  sell  such  liquor  on  Sun- 
day,_  by  serving  it  with  a  Sunday  meal,  though 
an  innkeeper's  ordinary  business  is  one  of  ne- 
cessity within   Sunday  closing  acts. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  <  179 ;   Dec.  Dig.  {  103.«] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"To  be  officially  reported." 

Tbe  Seelbach  Hotel  Company  appeals  from 
a  conviction.    Affirmed. 

Gibson,  Marshall  &  Gibson  and  Kobn, 
Baird,  Sloss  &  Kobn,  for  appellant  Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGreg- 
or, Asst  Atty.  Gen.,  for  the  Commonwealth. 

O'REAR,  J.  This  is  an  appeal  from  a 
judgment  of  conviction  against  appellant  in 
a  penal  action  Instituted  for  four  alleged 
violations  of  section  1303,  Ky.  St.  (Russell's 
St  {  3630),  which  section  reads  as  follows: 
"Any  person  who  shall,  on  Sunday,  keep 
open  a  barroom  or  other  place  for  the  sale 
of  liquors,  or  who  shall  sell  or  otherwise  dis- 
pose of  such  liquors,  or  any  of  them  on  Sun- 
day, shall  be  fined  not  less  than  ten  nor 
more  than  fifty  dollars  for  each  offense." 
The  case  was  submitted  and  decided  in  the 
circuit  court  upon  an  agreed  state  of  facts, 
disclosing:  That  the  appellant  was  at  the 
time  mentioned  in  the  petition  (on  a  Sunday) 
a  duly  licensed  hotel  and  Inn  keeper  In  the 
city  of  Louisville,  and  operating  Its  hotel  in 
good  faith,  having  all  the  essentials  and  con- 
veniences to  enable  it  to  do  so>  That  appel- 
lant also  bad  a  bar  attached  to  its  hotel,  but 
that  on  the  occasions  named  Its  bar  was 
closed.  That  appellant  furnished  a  guest 
at  its  hotel,  who  was  a  citizen  of  Louisville 
and  came  to  the  hotel  for  his  dinner,  a  quart 
of  champagne  as  a  part  of  his  dinner,  par- 
taken of  by  him  and  his  friends  who  accom- 
panied him;  to  another  guest,  who  was  a 
traveling  salesman  from  New  York,  a  cock- 
tall  and  a  pint  of  white  wine  as  part  of  his 
dinner;  to  another  guest,  who  was  then  liv- 
ing in  the  hotel,  as  part  of  his  dinner,  a 
pint  of  claret;  to  another  guest,  then  liv- 
ing in  the  hotel  as  a  guest  as  a  part  of  his 
supper,  a  mug  of  beer.  That  the  liquors  were 
ordered  by  the  guests  as  parts  of  their  meals, 
and  were  served  to  them  In  good  faith  as 
parts  of  their  entertainment,  "and  that  said 
persons,  according  to  their  mode  of  living, 
manner,  and  habits,  required  and  generally 
took  for  and  as  part  of  their  meals  as  a 
beverage  liquors,  and  they  had  acquired  the 


habit  of  drinking,  instead  of  coffee  or  tea, 
such  liquors  with  their  meals,  and  it  was 
necessary  for  them  to  have  the  same  for 
their  comfort  and  habits."  It  was  further 
agreed  that  such  habits  and  customs  existed 
with  a  large  number  of  people  who  pat- 
ronized that  hotel,  became  its  guests,  and 
took  their  meals  therein.  This  additional 
statement  was  Incorporated  in  the  stipulation 
of  facts:  "That  there  has  been  a  statute  in 
this  state,  differing  in  character,  forbidding 
labor  and  doing  of  business  on  the  Lord's 
Day,  or  Sunday,  for  more  than  100  years, 
and  that  under  all  the  statutes  In  this  state, 
during  all  of  said  time,  hotels  and  innkeep- 
ers have  been  permitted  to  serve  their  guests 
with  liquors  at  their  meals,  and  It  was  never 
attempted  to  enforce  any  statute  against 
them,  exercising  such  rights,  although  sev- 
eral statutes  of  this  state  on  this  subject 
have  been  enforced  at  various  times  that 
they  never  have  been  considered  as  applica- 
ble to  hotels  and  Innkeepers  and  never  have 
been  sought  to  be  enforced  against  them  un- 
til recently  within  a  year  or  18  months  past." 
That  the  sale  of  intoxicating  liquors  Is 
a  subject  for  tbe  state's  police  regulation  Is 
no  longer  an  open  question.  Anderson  ▼. 
Commonwealth,  13  Bush,  485.  In  this  state 
no  person  has  the  right  to  sell  such  liquors 
at  all  as  a  matter  of  right,  nor  until  they 
shall  have  been  granted  a  license  by  tbe 
state  to  do  so.  Section  1304,  Ky.  St  (Rus- 
sell's St  f  3631).  This  regulation  applies  as 
well  to  Innkeepers  as  to  other  people.  If 
the  state  may  regulate  the  sale,  and  to  that 
end  may  require  a  license  to  be  obtained  by 
the  vendor  as  a  prerequisite  to  his  engaging 
In  the  business.  It  Is  equally  competent  for 
the  state  to  regulate  the  times  during  which 
the  privilege  secured  by  the  license  may  be 
exercised,  and  the  places  where  liquors  may 
be  sold,  and  the  persons  to  whom  they  may 
not  be  sold.  It  is  probably  true  that  the 
reason  Sunday  is  excepted  from  the  times 
when  liquors  may  be  sold  in  this  state  was 
In  deference  to  the  religious  views  of  a  vast 
number  of  people ;  but  whether  that  was  the 
reason,  or  not,  or  whether  it  was  to  en- 
force a  day  of  rest  and  quiet  as  tending  to 
enhance  public  health  and  peace,  or  whatever 
the  reason,  it  was  competent  for  the  Legis- 
lature to  prohibit  the  sale  on  that  day  in 
the  exercise  of  tbe  police  power  of  the  state. 
For  that  matter  it  was  equally  competent 
to  have  prohibited  the  sale  on  Monday,  ot 
Saturday,  or  election  days,  as  is  done  (se<v 
tion  1675,  Ky.  St  [Russell's  St  |  3430]). 
or  to  require  the  selling  to  cease  at  midnight 
of  every  day  (McNulty  v.  Toof,  116  BCy.  202, 
75  S.  W.  258,  25  Ky.  Law  Rep.  430).  Sales 
to  minors  are  forbidden  (section  1306,  Ivy. 
St  [Russell's  St  I  3633]),  as  are  sales  tor 
Inebrlates  (section  1307  [section  3634]).  Could 
It  be  successfully  urged  that  these  provisions 
against  selling  to  minors  and  Inebriates  are 
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not  applicable  to  tavern  keepers?  In  this 
ftate  local  option  may  be  voted  by  any  town, 
county,  or  precinct  Section  61,  Const  It 
such  territory  votes  "dry,"  and  If  by  the 
terms  of  the  vote  druggists  are  included, 
then  no  one  can  sell  liquors  in  such  terri- 
tory I7  retail.  Such  Is  the  unqualified  pro- 
hibition of  the  statute.  Section  2557a,  Ky. 
St  (Russell's  St  §  3636).  In  none  of  these 
Btatntes  are  Innkeepers  excepted.  Whole- 
sale dealers  selling  their  own  product  at 
place  of  manufacture  by  wholesale  and  phy- 
sicians are  expressly  excepted.  If  the  Leg- 
islature had  intended  to  except  others,  they 
would  have  been  named. 

It  Is  Idle  to  argue  that  as  some  people 
liabltaally  drink  wines,  beer,  or  other  liq- 
uors with  their  meals.  Instead  of  coffee  or 
tea.  the  Innkeeper  must  provide  these  guests 
\rith  what  they  demand.  Unless  the  inn- 
Iceeper  Is  licensed  to  sell  liquors,  he  cannot 
lawfully  do  it,  no  matter  what  the  tastes 
or  habits  of  bis  guests  may  be ;  and,  If  -bis 
license  does  not  permit  him  to  sell  liquors 
OD  Sunday  (and  it  does  not),  it  is  as  un- 
lawful for  him  to  do  so  as  it  would  be  to 
sell  them  on  Monday  without  any  license. 
Appellant's  contention  is,  in  short,  that  inn- 
keepers are,  by  reason  of  the  customary  re- 
quirements of  their  calling,  excepted  from 
the  operation  of  the  Sunday  statute  (sec- 
tion 1308,  supra),  because  their  guests  are 
themselves  not  prohibited  from  drinking  liq- 
uors at  their  own  tables  on  Sunday;  but 
It  does  not  follow.  Granted  that  a  man  may 
drink  what  he  pleases  at  his  own  table  on' 
Snnday,  nevertheless  sales  to  him  of  liquors 
on  that  day  are  prohibited.  Whether  he 
boys  from  the  bar,  or  the  merchant,  or  the 
druggist,  or  the  tavern,  the  sale  is  forbidden. 
Tbe  drinking  is  not  When  the  tavern  keep- 
er sells  his  guest  a  mug  of  beer,  on  Sunday, 
tbe  act  is  as  clearly  within  the  prohibition 
of  the  letter  and  terms  of  the  statute  as  if 
the  sale  bad  been  by  the  barkeeper. 

Nor  do  we  regard  tbe  fact  set  out  in  the 
stipulation  as  to  the  construction  of  the  Sun- 
day closing  statute  for  the  past  hundred 
years  of  any  significance  in  this  case.  If 
one's  ordinary  business  is  a  necessity  (which 
a  tavern  keeper's  is),  he  Is  not  within  such 
statute.  If  bis  business  is  not  prohibited, 
the  statute  would  not  apply  at  all.  For  ex- 
ample, some  sorts  of  traveling  on  Sunday  are 
regarded  as  necessary.  On  that  ground  the 
operation  of  a  railroad  train  was  allowed  as 
not  contravening  tbe  Sunday  closing  statute. 
Commonwealth  v.  L.  &  N.  R.  It.  Co.,  80  Ky. 
298,  44  AUL  Rq).  475.  But  if  the  railroad 
company  carried  passengers  upon  whom  there 
was  no  urgency  for  going  on  that  day,  it 
would  not  be  liable  under  the  statute.  If 
innkeepers  are,  by  virtue  of  their  calling 
and  the  habits  and  wants  of  their  customers, 
bound  to  furnish  their  guests  food  and  drink 
as  called  for,  and  on  that  ground,  and  that 


the  usage  and  customs  of  hospitality  here 
and  abroad  In  the  past  have  included  the  fur- 
nishing of  intoxicating  drinks  as  part  of  the 
entertainment  of  hotel  guests,  exceptions  by 
implication  to  the  sweeping  prohibition  of 
our  liquor  statutes,  then,  on  the  same  ground, 
it  would  follow  that  they  are  excepted  from 
the  statutes  requiring  license  to  liquor  sel- 
lers, and  from  tbe  statutes  forbidding  sales 
to  minors  (who  may  also  be  guests  at  inns), 
and  that  in  local-option  territory  they  would 
be  excepted  from  the  operation  of  the  vote, 
and  that  dining-car  companies,  pnllman-car 
companies,  restaurants,  caf^s,  lunch  counters, 
and  all  places  where  eating  Is  provided, 
drinking  also  might  be  provided,  regardless 
of  license,  Sunday  closing,  or  any  other  reg- 
ulation. We  find  no  warrant  for  such  sweep- 
ing construction.  The  Legislature  did  not 
intend  to  except  hotel  keepers  from  the  op- 
eration of  the  statutes  aimed  to  stop  tbe 
liquor  trafiic  for  one  day  in  seven.  At  least 
no  such  Intention  Is  manifested. 
The  judgment  is  afllrmed. 


LOUISVILLE  &  N.  R.  CO.  v.  CRUTCHBR. 
(Court  of  Appeals  of  Kentudcy.    Nov.  10,  1909.) 

1.  Master  and  Sebvant  (8  286*)— Injttbies— 
Action  —  Jtjbt    Question  —  Gross    Neqli- 

GENCE. 

In  a  switchman's  action  for  Injuries  caused 
by  being  thrown  from  a  switch  engine  cab, 
whether  plaintiff  was  thrown  from  the  engine 
by  the  gross  negligence  of  the  engineer  in  run- 
ning It  at  a  dangerous  rate  of  speed  held  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1001-1050 ;  Dec.  Dig.  i 
286.*] 

2.  Release  (S8  16,  17*)— VALiDrrr— Mistake. 

If  an  injured  servant  signed  a  release  of 
a  claim  for  injuries  tielieving  it  to  be  a  receipt 
for  wages  due  him,  and  the  question  of  a  settle- 
ment was  not  mentioned  at  the  time,  the  release 
was  invalid  as  being  obtained  by  fraud  or  mis- 
take. 

[Ed.  Note. — ^For  other  cases,  see  Release,  Cent. 
Dig.  a  31,  32;   Deo.  Dig.  SS  16,  17.*] 

3.  Release  (8  58*)— Jubt  Question  — Con - 
rucTiNa  Evidence. 

Where  the  testimonjr  was  conflicting  as  to 
whether  a  release  was  signed  under  the  belief 
that  it  was  a  receipt  for  wages,  as  claimed  by 
one  party  thereto,  the  question  was  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  88  10^114;    Dec  Dig.  (  5&»] 

4.  Release  (8  65*)  —  Actions  —  Burden  of 
Proof. 

A  written  release  of  all  claims  for  injuries, 
signed  by  plaintiff,  made  out  a  prima  facie  de- 
fense when  introduced  in  a  personal  injury  ac- 
tion, and  the  burden  was  on  plaintiff  to  avoid 
the  release  by  showing  its  invalidity. 

[E^.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  88  Wr-100;    Dec.  Dig.  8  55.*] 

5.  Master  and  Servant  (8  293*) — Instruc- 
tions —  Concrete  Instructions  —  Svrri- 
cienct. 

In  a  switchman's  action  for  injuries  by 
l>eing  thrown  from  a  switch  engine  cab,  where 
plaintiff  claimed  that  the  engine  swayed  violent- 
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ly  when  ranning  at  a  high  speed,  and  was  being 
no  run  when  he  was  thrown  out,  an  instruction 
that  if  plaintiff  was  injured  by  the  gross  negli- 
ij:ence  at  defendant's  engineer  in  operating  a 
certain  engine  in  its  yards,  by  which  negligence 
plaintiff  was  thrown  from  the  engine  ana  in- 
jured, the  jury  should  find  for  him  in  such  sum 
as  would  compensate  him  for  pain  and  mental 
anguish  suffered,  if  any,  and  which  it  is  rea- 
sonably certain  that  he  will  suffer  hereafter, 
and  for  impairment  of  his  earning  power,  if  any, 
was  not  sufficiently  concrete  as  to  plaintiff's  con- 
tention, and  the  court  should  have  instructed 
that,  if  the  jury  believed  that  by  the  engineer's 
gross  negligence  in  operating  the  engine  at  a 
high  and  dangerous  rate  of  speed  plaintiff  was 
thrown  from  the  engine  and  injured,  they  should 
allow  him  such  sum  as  would  compensate  him 
for  pain  of  body  and  mind  suffered,  if  any,  or 
which  he  is  reasonably  certain  to  suffer  here- 
after, and  for  impairment  of  earning  power,  if 
any,  resulting  directly  and  proximately  from 
the  injury,  not  exceeding  the  amount  demanded. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1148-1168  j  Dec.  Dig. 
§  293.*] 

C.  Release  ({  59*)— Instbuctiohs— Sufficien- 
cy— CONCBETB    INSTBUCTIONS. 

In  a  switchman's  action  for  injuries  by 
being  thrown  from  a  switch  engine  cab,  in 
whidi  defendant  offered  a  release,  which  plain- 
tiff claimed  was  signed  by  him  under  the  belief 
that  it  was  a  receipt  for  wages,  an  instruc- 
tion that  if  the  jury  believed  the  paper  relied  on 
by  defendant  as  a  release  was  executed  by  the 
parties,  each  understanding  that  it  was  a  re- 
lease of  all  of  plaintiff's  claims  against  defend- 
ant on  account  of  the  Injury,  they  should  find 
for  defendant,  but,  if  they  believed  that  it  was 
executed  by  the  parties  under  a  mutual  under- 
standing that  it  was  for  the  time  lost  by  plain- 
tiff for  12  days  on  account  of  his  injuries,  the 
jury  should  regard  the  paper  as  a  release,  was 
not  sufficiently  concrete,  and  the  court  should 
have  instructed,  in  connection  with  an  instruc- 
tion authorizing  a  recovery  if  plaintiff  was 
thrown  from  the  engine  bv  the  gross  negligence 
of  defendant's  engineer,  that  plaintiff  could  re- 
cover if  the  jury  believed  that  the  paper  read 
in  evidence  as  the  release  was  executed  upon 
the  mutual  understanding  of  both  plaintiff  and 
<lefendant  that  it  was  for  time  lost  by  the  plain- 
tiff for  12  days  on  account  of  bis  having  been 
injured,  and  that  plaintiff  executed  the  release 
by  mistake,  or  fraud  of  defendant. 

[I^.  Note. — For  other  cases,  see  Release,  Dec. 
Dig.  {  59.»] 

7.  Masteb  and  Sebvant  (8  295*)— Injttbies— 
AssuupnoN  OF  Risk  —  OoNCBETE  Instbuo- 

TIOKB. 

In  a  switchman's  action  for  injaries  by  be- 
ing thrown  from  a  switch  engine  cab,  where 
plaintiff  claimed  that  the  accident  was  caused 
by  the  swaying  of  the  engine  while  it  was  run 
at  a  dangerous  speed,  an  instruction  that  when 
plaintiff  entered  defendant's  service  he  assum- 
ed all  the  risks  ordinarily  incident  to  his  em- 
ployment,, and,  if  the  injury  received  by  him 
was  in  his  ordinary  employment  and  in  the  or- 
dinary operation  of  the  engine  he  was  on,  the 
jury  should  find  for  defendant,  was  not  sufficient- 
ly concrete,  and  the  court  should  have  instructed 
that  when  plaintiff  entered  defendant's  service 
he  assumed  all  risks  ordinarily  incident  to  the 
business  conducted  with  ordinary  care,  includ- 
ing the  danger  from  operating  the  engine  on 
which  plaintiff  was  when  injured,  unless  the 
ongineer  was  gnilty  of  gross  negligence  in  run- 
ning it  at  a  dangerous  jate  of  speed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  1168-1179;  Dec  Dig. 
*  295.*] 


8.  Masteb  and  Servant  (8  29C*)— Injubies— 

INSTBUCTIONS— CONTBIBUTOEY     NEOLIQENCE 
— CONCBETE  INSTBUCTIONS. 

In  a  switchman's  action  for  injuries  by 
being  thrown  from  an  engine  cab,  where  de- 
fendant claimed  that  the  engine  was  running  at 
an  ordinary  rate  of  speed,  and  plaintiff  was 
starting  to  get  off  when  he  fell  and  his  foot 
turned  on  a  lump  of  coal,  but  plaintiff  claimed 
that  he  was  thrown  out  by  the  swaying  motion 
of  the  engine,  which  was  running  at  a  high 
speed,  an  instruction  that,  though  defendant's 
agents  were  negligent,  yet,  if  plaintiff  was  him- 
self negligent,  and  such  negligence,  if  any,  con- 
tributed to  the  injury,  which  would  not  have 
occurred  without  it,  the  jury  should  find  for 
defendant,  was  not  sufficiently  concrete  upon 
the  issues,  and  the  court  should  have  instruct- 
ed that  if  plaintiff's  fall  was  caused  by  bis 
negligently  undertaking  to  step  from  the  engine 
when  it  was  running  at  a  dangerous  speed,  or 
by  stepping  upon  a  lump  of  coal  and  losing  his 
balance,  and  not  by  the  speed  of  the  engine,  or 
if  he  failed  to  exercise  such  care  for  his  own 
safety  as  a  person  of  ordinary  prudence  similar- 
ly situated  would  usually  exercise,  and  but  for 
which  omission  he  would  not  have  been  injured, 
the  jury  should  find  for  defendant. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1180-1194;  Dec.  Dig. 
I  296.*] 

Appeal  from  Circuit  Court,  Fraukliu 
County. 

"To  be  officially  reported." 

Action  by  Justus  Crutcber  against  the 
Iioulsvllle  &  Nashville  Railroad  Coinpaii.v. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

McQuown  &  Beckham,  Chas.  H.  Moorman, 
and  Benjamin  D.  Warfleld,  for  appellant 
Leslie  W.  Morris,  Wm.  Lindsay,  and  T.  L. 
Edelen,  for  appellee. 


HOBSON,  J.  Justus  Crutcher  was  a  switch- 
man in  the  service  of  the  Louisville  &  Nash- 
ville Railroad  Company  in  its  yard  at  Paris, 
Ky.  The  crew  to  which  he  belonged  used 
an  engine  known  as  "No.  603."  It  was  a 
road  engine,  and  had  been  converted  Into 
what  Is  known  as  a  "yard  engine."  When 
used  as  a  road  engine  it  had  three  driving 
wheels  on  each  side,  and  a  truck  composed 
of  four  small  wheels  supporting  the  front  of 
the  engine.  To  change  It  from  a  road  engine 
to  a  yard  engine,  the  pilot  was  taken  off,  a 
step  being  put  In  Its  place,  and  the  truck  of 
four  small  wheels  was  removed.  These  small 
wheels  served  to  steady  the  engine  when 
running,  and,  to  compensate  for  taking  them 
out,  the  position  of  the  boUer  was  changed 
to  balance  the  machinery  upon  the  three 
pairs  of  driving  wheels  so  as  to  steady  it  for 
use  In  the  yards.  In  January,  1908,  the  crew 
were  going  with  the  engine  up  In  the  yard 
to  move  a  car,  Crutcher  being  In  the  cab  of 
the  engine.  As  to  what  happened  the  proof 
is  conflicting.  The  proof  for  him  is  to  the 
effect:  That  the  attempt  to  steady  the  en- 
gine had  been  unsuccessful.  That  it  rocked 
as  It  went  to  such  an  extent  that  It  bad  ae- 
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qalred  the  name  "Ocean  Waye,"  and  this 
vas  known  to  all  of  them.  That  the  engi- 
neer, as  they  were  going  np  after  this  car, 
helog  in  a  hurry  to  get  out  of  the  way  of  a 
train  that  was  about  due,  was  running  about 
15  or  20  miles  an  hour.  This  caused  the  en- 
gine to  oscillate  violently,  and  by  reason  of 
this  oscillation  Crutcher  was  thrown  from 
the  cab.  He  caught  the  handhold  as  he  was 
thrown  out,  which  caused  him  to  swing 
around  with  great  ylolence  against  the  step, 
which  struck  him  in  the  side,  causing  violent 
hemorrhages  from  the  lungs,  and  by  reason 
of  his  injuries  his  capacity  to  earn  money 
was  practically  destroyed.  The  proof  for 
the  defendant  is  to  the  effect  that  the  engine 
was  rnnning  only  at  its  ordinary  rate  of 
speed  at  4  or  5  miles  an  hour,  that  Crutcher 
stirted  to  get  down  off  the  engine  for  the 
purpose  of  throwing  the  switch  while  the 
engine  was  in  motion,  and  that  as  he  step- 
ped his  foot  turned  on  a  lump  of  coal,  and 
he  lost  his  balance  and  fell  for  this  reason. 
After  he  had  been  laid  up  for  12  days  with 
his  injuries,  and  when  they  were  not  regard- 
ed as  serlons,  as  they  afterward  api>eared, 
the  defendant  paid  him  $28.80,  and  he  exe- 
cuted to  it  a  rdease  of  all  claims  on  account 
of  his  Injuries.  Afterwards  he  brought  this 
■alt  to  recover  damages,  and  the  defendant 
pleaded  the  written  release  in  bar  of  a  re- 
covery. It  also  traversed  the  allegations  of 
the  petition  and  pleaded  contributory  negli- 
gence. A  reply  was  filed  by  him,  and  the  Is- 
sue was  made  up.  The  case  was  submitted 
to  a  Jury,  who  found  a  verdict  for  him  in 
the  sum  of  $6,000,  and  the  defendant  appeals. 

The  court  did  not  err  in  refusing  to  in- 
struct the  jury  peremptorily  to  find  for  the 
defendant.  If  this  engine  wobbled  as  much 
as  the  proof  for  the  plaintiff  tends  to  show 
when  run  over  6  miles  an  hour,  there  was 
evidence  of  gross  negligence  on  the  part  of 
the  engineer  in  running  it  15  or  20  miles  an 
hour;  and,  if  by  reason  of  this  dangerous 
speed  Crutcher  was  thrown  from  the  engine, 
the  question  of  gross  negligence  should  be 
submitted  to  the  Jury. 

Crutcher  was  making  $2.40  a  day.  He  had 
been  unable  to  work  for  12  days,  and  he  was 
paid  $28.80.  This  he  testified  was  paid  him 
for  his  lost  time,  and  that  the  question  of  a 
settlement  for  his  injuries  was  not  mention- 
ed. He  signed  the  paper  in  Ignorance  of  its 
being  a  release,  and  believing  it  to  be  simply 
a  receipt  for  his  wages.  If  his  evidence  was 
true,  the  settlement  was  obtained  by  fraud 
or  mistake,  and  this  question  was  for  the 
jury. 

The  Gonrt,  at  the  conclnsion  of  all  the 
evidence,  gave  the  Jnry  these  instructions: 
"Instruction  No.  1.  The  court  Instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff  was  injured  on  January 
11,  1906,  by  the  gross  negligence  of  the  de- 
fendant's engineer  in  the  operation  of  en- 
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glne  No.  008,  in  the  yards  at  Paris,  by  which 
negligence  he,  the  plaintiff,  was  thrown  from 
the  said  engine,  injuring  him,  then  they 
will  find  for  the  plaintiff  such  sum  as  will 
compensate  hlin  for  his  pain  and  mental  an- 
guish, if  any,  which  he  has  heretofore  suf- 
fered, and  which  from  the  evidence  it  is 
reasonably  certain  that  he  will  hereafter 
suffer,  if  any,  for  the  Impairment  of  his 
power  to  earn  money,  if  any,  not  exceeding 
In  all  $10,000,  and,  unless  they  so  believe, 
they  will  find  for  the  defendant  Instruc- 
tion No.  2.  The  court  Instructs  the  Jnry 
that  if  they  believe  from  the  evidence  that 
the  paper  relied  on  by  the  defendant  as  a  re- 
lease was  executed  both  by  the  plaintiff  and 
the  defendant,  each  understanding  and 
agreeing  that  the  said  paper  was  a  release 
for  all  claims  which  the  plaintiff  had  or 
might  have  against  the  defendant  on  account 
of  the  injury  received  by  the  plaintiff,  then 
the  Jury  are  instructed  to  find  for  the  de- 
fendant; but,  if  they  believe  that  the  paper 
produced  in  evidence  was  signed  and  ex- 
ecuted both  by  plaintiff  and  defendant  with 
the  mutual  understanding  that  it  was  for 
the  time  lost  by  the  plaintiff  for  12  days  on 
account  of  his  having  received  the  injury 
complained  of,  then  the  Jury  shall  not  re- 
gard the  paper  as  a  release  of  all  claims  by 
the  plaintiff  against  the  defendant,  but  it 
shall  be  wholly  disregarded  by  them.  In- 
struction No.  S.  The  court  instructs  the 
Jury  that,  when  the  plaintiff  entered  the 
services  of  the  defendant,  he  assumed  all 
the  risks  which  are  ordinarily  incident  to 
his  employment,  and  if  the  Jnry  believe  that 
the  injury  received  by  the  plaintiff  was  re- 
ceived in  the  ordinary  employment  of  the 
plaintiff  by  the  defendant,  and  in  the  ordi- 
nary operation  of  engine  No.  003,  then  they 
ought  to  find  for  the  defoidant  Instruction 
No.  4.-  £Nen  though  the  Jnry  may  believe 
that  the  defendant,  by  its  agents  and  serv-' 
ants  then  in  charge  of  the  engine  mention- 
ed herein,  was  careless  and  negligent,  yet, 
If  they  further  believe  that  the  plaintiff 
himself  was  careless  and  neglli;ent,  and 
that  such  carelessness  and  negligence  on  his 
part,  If  any,  contributed  to  the  injury  re- 
ceived by  bim,  but  for  which  contributory 
negligence  on  his  part,  if  there  was  any, 
the  injury  would  not  have  been  received, 
then  the  Jury  ought  to  find  for  the  defend- 
ant" The  defendant,  among  others,  asked 
this  instruction:  "The  court  instructs  the 
Jury  that  if  they  shall  believe  from  the  evi- 
dence that  the  plaintiff,  Crutcher,  while  rid- 
ing on  defendant's  engine,  leaped  or  stepped 
from  said  engine  while  it  was  in  motion, 
and  thereby  received  the  injury  complained 
of,  the  Jury  should  find  for  the  defendant." 
The  written  release  barred  the  plaintiff's 
action  unless  the  evidence  offered  by  the 
plaintiff  was  sufficient  to  relieve  him  from 
it  It  made  out  prima  facie  a  defense  for 
the  defendant    The  instructlona  do  not  so 
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present  the  matter.  Tbe  defoidant  was  not 
required  to  offer  any  evidence  except  the 
writing  to  make  out  Its  defense.  The  bur- 
den was  on  the  plaintiff  to  avoid  the  writ- 
ing, and  the  instructions  of  the  court  should 
be  so  framed  as  to  show  this.  Another  ob- 
jection to  tbe  instructions  Is  that  they  do 
not  present  to  the  Jury  In  a  sufficiently  con- 
crete form  tbe  plaintiff's  case  or  the  defend- 
ant's defense.  L.  &  N.  B.  R.  Co.  t.  King 
(Ky.)  115  S.  W,  190. 

In  lieu  of  instructions  No.  1  and  No.  2, 
the  court  should  have  told  the  jury  that  if 
they  believed  from  the  evidence  that,  by  the 
gross  negligence  of  the  engineer  In  the  oper- 
ation of  the  engine  at  a  high  and  dangerous 
rate  of  speed,  the  plaintiff  was  thrown  from 
the  engine  and  injured,  and  if  they  further 
believe  from  the  evidence  that  the  paper 
read  in  erldence  as  a  release  was  executed 
upon  the  mutual  understanding  of  both  the 
plaintiff  and  the  defendant  that  it  was  for 
the  time  lost  by  the  plaintiff  for  12  days  on 
account  of  his.  having  been  injured,  and  that 
the  plaintiff  executed  the  release  by  mis- 
take, or  by  fraud  of  the  defendant,  then 
they  should  find  for  the  plaintiff  such  sum  as 
would  compensate  him  for  tbe  pain  of  body 
and  mind.  If  any,  which  be  has  heretofore 
suffered,  or  which  it  is  reasonably  certain 
he  will  thereafter  suffer,  if  any,  and  of  tbe 
impairment  of  his  power  to  earn  money,  if 
any,  resulting  directly  and  proximately  from 
his  said  injury,  not  exceeding  In  all  $10,000, 
and  unless  they  so  believe  they  will  find  for 
tbe  defendant 

In  lieu  of  instmctlon  No.  3,  the  court 
should  have  told  tbe  jury  that  when  the 
plaintiff  entered  the  service  of  the  defendant 
he  assumed  all  tbe  risks  which  were  ordi- 
narily incident  to  the  business  conducted 
with  ordinary  care,  including  the  danger 
from  the  operation  of  engine  No.  603,  unless 
the  engineer  was  guilty  of  gross  negligence 
in  running  it  at  a  high  and  dangerous  rate 
of  speed  as  set  out  in  No.  1. 

In  lien  of  instruction '  No.  4,  the  court 
should  have  told  the  jury  that  If  they  be- 
lieve from  the  evidence  that  the  plaintiff, 
Crutcher,  while  riding  on  the  engine,  neg- 
ligently undertook  to  leap  or  step  from  it 
when  it  was  running  at  a  rapid  and  danger- 
ous rate  of  speed,  or  if  be  stepped  upon  a 
lump  of  coal,  and  bis  foot  slipped,  and  he 
thus  lost  his  balance,  and  this,  and  not  the 
speed  of  the  engine,  was  the  proximate  cause 
of  his  fall,  or  if  while  riding  on  tbe  engine 
he  failed  to  exercise  such  care  for  his  own 
safety  as  a  person  of  ordinary  prudence  sit- 
uated as  he  was  would  usually  exercise,  and 
but  for  this  would  not  have  been  injured, 
then,  in  any  of  these  events,  they  should  find 
for  the  defendant. 

We  see  no  other  error  in  the  record. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


STIRMAN  V.   CStABTREE. 
(Court  of  Appeals  of  Kentucky.    Nor.  12, 1909.) 

1.  EviDEifCE({  419*)— Pasol  Evidkscb-Oos- 

SIDEBATIOIf  FOB  DEED. 

The  recital  of  a  deed  as  to  the  considera- 
tion being  explainable  by  parol,  in  a  suit  for 
possession  of  a  farm  occupied  by  defendant  after 
plaintiff  purchased  it,  it  was  competent  for  de 
fendant  to  show  by  parol  that,  as  part  of  the 
consideration  for  the  sale  of  other  real  estate  b.v 
defendant  to  plaintiff  by  a  deed  recitini;  tb>t 
the  conveyance  was  for  a  good,  valuable,  and 
adequate  consideration  in  cash,  plaintiff  agreed 
to  buy  a  farm  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  1912-1928 ;    Dec.  Dig.  {  419.«1 

2.  Equitt  (§5  377,  381*)— Sdbmissios  or  Is- 
sues TO  JUBT. 

Though,  in  a  suit  involving  matters  of 
equitable  cognizance,  the  chancellor  may  prop- 
erly decline  to  submit  issues  to  a  jury,  he  maj 
do  so  on  bis  own  motion,  though  be  need  not 
follow  their  findings  in  adjudging  the  rights  of 
tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  a  788-793,  813-817;  Dec.  Dig.  H  377, 
381.*] 

3.  Eqcitt  ($  379*)— SuBuissioN  of  Issues  to 

JUB7.  I 

If  a  chancellor  Is  to  accept  the  findings  of      i 
a  jury  in  an  equity  case,  tbey  should  be  advised,      i 
by  the  issues  submitted,   of  tbe  contention  of      , 
both  parties,  so  that  when  tbey  come  to  consider 
their  verdict  they  may  have  before  them  the  case 
of  each. 

[E}d.  Note.— For  other  cases,  see  EV]nity,  Cent 
Dig.  §S  800-808;    Dec.  Dig.  f  379.*] 

Appeal  from  Circuit  Court,  McLean  Count;. 
"Not  to  be  officlaUy  reported." 
Suit  by  Wilbur  F.  Stirman  against  George 
W.  Crabtree  to  recover  land.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Re- 
versed. 

Little  &  Slack,  W.  A.  Taylor,  and  J.  H- 
Miller,  for  appellant  W.  B.  Noe  and  L.  P. 
Tanner,  for  appellee. 

CARROLL,  J.  In  1904  the  appellee.  Crab- 
tree,  owned  some  real  estate  in  Owensboro 
that  he  purchased  for  $9,500,  paying  in  cash 
$3,500  and  executing  for  the  deferred  pay- 
ments six  notes  of  $1,000  each,  due,  respec- 
tively, on  tbe  1st  day  of  March,  1904,  1905, 
1906,  1907,  1908,  and  1909.  There  was  a 
condition  in  tbe  notes  that  all  of  them  should 
become  due  at  tbe  option  of  tbe  bolder  If 
there  was  default  in  the  payment  of  any  of 
them  at  maturity.  In  the  early  part  of  1904 
the  appellant,  Stirman,  became  the  purchaser 
of  these  six  notes,  and  some  time  before 
September  1st  of  that  year  he  notified  Crab- 
tree,  who  had  not  paid  anything  on  tbe  note 
due  March  1,  1904,  that  unless  the  note  was 
paid,  or  some  better  security  given,  he  would 
bring  suit  upon  all  the  notes.  As  the  result 
of  various  conferences  between  the  parties 
that  will  be  stated  more  fully  in  the  course 
of  the  opinion,  Crabtree  conveyed  all  the 
Owensboro  property  to  Stirman,  and  Stirman 
surrendered  to  Crabtree  all  the  notes  he 
held  against  him.    The  consideration  is  not 
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stated  In  the  deed;  but  It  recites  that  the 
conveyance  was  made  for  "a  good,  valuable 
and  adequate  consideration  to  them  in  cash 
paid  by  the  party  of  the  second  part,  the  re- 
ceipt of  which  is  hereby  acknowledged."    By 
the  consent  of  Stlrman,  Crabtree  was  per- 
mitted to  remain  in  the  occupancy  of  the 
property,  a  part  of  which  was  a  livery  stable, 
until   January  1,  1905.     In  January,   1905, 
Stlrman  purchased  173  acres  of  land  in  Mc- 
Lean county  from  Neal  and  wife  for  $2,600. 
Six  hundred  dollars  of  this  amount  he  paid 
in  cash,  and  executed  five  notes  of  $400  each 
for  the  remainder  of  the  purchase  money, 
due,  respectively,  on  the  1st  day  of  Janu- 
ary, 190C,  1907,  1908,  1009,  and  1910;  each 
l)earlng  Interest  from  date.     The  deed  con- 
veying this  land  was  made  to  Stlrman.    In 
the  early  part  of  1005,  Crabtree  moved  on 
this  land,  and  was  in  possession  of  it  In  Oc- 
tober,   1907,    when    Stlrman    brought    suit 
against  him  for  the  recovery  of  the  land  and 
?(>00,  the  reasonable  rental   for  the  years 
1906-7.    In  the  pleadings  in  this  suit  he  al- 
leged, in  substance:     That  at  the  time  he 
purchased  the  notes  the  property  was  not 
worth  as  much  as  $6,000,  but  Crabtree  as- 
sured him  he  bad  made  arrangements  to  pay 
tbe  note  due  March  1,  1904,  at  its  maturity. 
That,  as  Crabtree  failed  to  pay  any  part, 
he  notified  tiim  he  would  bring  suit  upon  all 
of  the  notes  in  the  October  term,  1904,  of 
the  Daviess  circuit  court  and  enforce  his  lien 
upon  the  property.     That  thereupon  Crab- 
tree besought  him  not  to  do  so,  saying  that 
If  the  property  was  sold  under  a  Judgment  it 
would  not   bring  his  debt,   and  that  If  be 
wonld  not  sue  him  he  would  surrender  the 
property  and  convey  it  to  him,  which  he  did. 
He  said  that,  after  Crabtree  consented  to 
make  the  conveyance,  he  agreed  with  him  in 
parol  that   he   might   occupy   the  property, 
rent  free,  until  January  1,  1805,  and  that  In 
tbe  meantime,  if  he  could  find  a  purchaser 
(or  it  who  would  pay  more  than  the  amount 
of  the  notes  and  interest,  he  (Crabtree)  could 
have  the  excess.    That  there  was  no  consid- 
eration for  this  agreement  on  his  part,  and 
be  was  induced  to  make  it  out  of  sympathy 
for  Crabtree.    That  in  December,  1904,  Crab- 
tree informed  him  he  could  not  find  any  pur- 
chaser for  the  stable  and  would  surrender 
possession  on  January  1,  1905,  and  then  ap- 
pealed to  him  to  help  him  get  a  farm.    That 
shortly  afterwards  Crabtree  reported  that  he 
bad  found  a  farm  in  McLean  county  that 
(/ouid  be  bought  for  $2,600,  and,  if  he  (Stlr- 
man) would  buy  it  and  allow  him  to  occupy 
it,  he  wonld  l>e  able  to  pay  for  it  out  of  the 
proceeds  of  his  crops ;  and  that  as  an  accom- 
modation to  him  he  agreed  to,  and  did,  pur- 
chase the  farm,  taking  the  deed  to  himself, 
.ind,  further,  that  Crabtree  had  failed  to  pay 
either  of  tbe  notes  due  January  1,  1906  and 
1907,  or  any  part  of  the  consideration,  and 
that  he  had  been  compelled  to  take  up  the 
notes. 
To  this  suit,  Crabtree  filed  an  answer,  set- 


off, and  counterclaim,  In  which  he  said,  in 
substance,  that  in  August,  1904,  it  was  agreed 
in  parol  between  himself  and  Stlrman  that  If 
he  would  convey  to  Stlrman  the  Owensboro 
property  Stlrman  would  surrender  to  him  the 
notes  he  held,  and  in  addition  thereto,  and 
as  a  part  of  the  consideration,  would  pay  for 
and  have  deeded  to  him  auy  farm  he  (Crat>- 
tree)  might  select  in  Daviess  or  Mcl/ean 
county,  which  could  be  i)urchased  for  $3,000 
or  less,  and  that  in  pursuance  of  this  agree-' 
ment  he  selected  the  Neal  land,  consenting 
that  the  deed  might  be  made  to  Stlrman,  but 
with  the  parol  agreement  between  himself 
and  Stlrman  that  Stlrman  should  pay  off  the" 
purchase-money  notes  executed  to  Neal,  and 
when  these  notes  were  paid  convey  the  land 
to  Crabtree.  He  further  averred  that  Stir- 
man,  in  pursuance  of  this  parol  agreement, 
did  purchase  the  Neal  farm  and  place  him  in 
possession  thereof  in  1905,  and  that  during 
his  occupancy  he  had  made  valuable  and 
lasting  improvements  on  tbe  land  that  en- 
hanced its  value  at  least  $600,  and  the  laud 
was  worth  when  the  suit  was  brought  $5,200i 
He  therefore  prayed  that  he  be  adjudged  tbe 
owner  of  tbe  land,  and  that  Stlrman  be  re- 
quired to  pay  for  and  convey  it  to  him ;  or, 
if  this  could  not  he  done,  that  he  be  given 
Judgment  against  Stlrman  in  damages  for 
the  sum  of  $5,200.  Other  pleadings  complet- 
ed the  issues,  and  the  court  upon  its  own 
motion  transferred  the  action  to  the  equity 
docket,  but  directed  that  an  issue  out  of 
chancery  be  submitted  to  a'  Jury.  A  trial 
resulted  in  a  Jury  finding  a  verdict  in  favor 
of  Crabtree  for  $3,000.  This  verdict  was  set 
aside  by  the  court,  and  a  new  trial  ordered, 
when  tbe  court  upon  its  own  motion  again 
submitted  the  following  issues  to  a  Jury: 
"(1)  The  Jury  will  find  from  the  evidence 
and  state  in  their  verdict  whether  or  not 
in  the  oral  contract  for  the  sale  of  the  livery 
stable  in  Owensboro,  Ky.,  by  the  defendant 
to  the  plaintiff,  tbe  plaintiff  agreed  to  buy  a 
farm  for  the  defendant  that  cost  not  less 
than  $2,500,  In  addition  to  surrendering  the 
notes  the  plaintiff  held  against  the  defend- 
ant, which  were  a  lien  on  the  stable  convey- 
ed by  tbe  defendant  to  the  plaintiff ;  and  the 
Jury  will  also  find  from  the  evidence  and 
state  in  the  verdict  whether  or  not  tbe  plain- 
tiff did  purchase  the  farm  in  controversy  in 
this  action  for  the  defendant  and  place  him 
in  possession  of  it,  with  the  understanding 
and  agreement  that  the  defendant  accepted  it 
In  satisfaction  of  the  $2,500  difference,  if 
any,  l)etween  the  lien  notes  and  the  value  of 
the  stable  conveyed  by  defendant  to  the 
plaintiff.  (2)  The  Jury  will  find  from  the 
evidence  and  state  in  their  verdict  whether 
by  a  contract  of  sale  by  Crabtree  to  Stir- 
man  of  real  estate  In  Owensboro,  Ky.,  that 
Stlrman  agreed,  In  addition  to  the  $6,000  in 
notes  which  he  surrendered  to  Crabtree,  that 
he  would  pay  to  Crabtree  $3,000,  or  pay  for 
a  farm  for  Crabtree  of  the  value  of  $3,000, 
or  less."    In  response  to  these  questions,  the 
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Jury  found  the  following  verdict:  "We  of 
the  Jury  find  from  the  evidence  that,  In  the 
sale  of  the  real  estate  In  Owensboro  by  Crab- 
tree  to  Stlrman,  Stlrman  did  agree  to  bny  a 
farm  for  Crabtree  of  the  value  of  $2,500;  and 
we  further  find  from  the  evidence  that  Stlr^ 
man  put  Crabtree  In  posseeslon  of  the  farm 
described  In  the  petition  In  this  action  under 
the  agreement,  and  that  Crabtree  accepted  It 
in  satisfaction  of  the  $2,500  difference  be- 
tween the  Hen  notes  of  Stlrman  and  the  val- 
ue of  the  stable  agreed  on  by  the  parties  at 
the  time  of  the  trade."  Thereupon  the  court 
adjudged  that  Stlrman  was  the  owner  of  the 
land,  but  that  Crabtree  had  a  lien  on  it  for 
$2,500,  and  was  entitled  to  retain  possession 
of  it  until  this  amount  was  paid  to  him  by 
Stlrman.  Other  questions  in  reference  to 
rents  and  improvements  were  disposed  of  by 
the  court ;  but  we  do  not  deem  further  men- 
tion of  this  part  of  the  Judgment  necessary 
to  a  consideration  of  the  question  presented 
by  this  appeal. 

In  behalf  of  the  appellant,  it  is  urged:  (1) 
That  the  parol  contract  set  up  by  Crabtree 
was  not  enforceable;  (2)  that  the  verdict  is 
palpably  against  the  evidence;  (3)  that  the 
court  should  not  have  submitted  the  issues  of 
fact  to  a  Jury;  and  (4)  that  the  Issues  sub- 
mitted were  InsuflBcient  and  misleading. 

It  has  been  decided  in  a  number  of  cases 
that  the  recital  In  a  deed  of  the  considera- 
tion paid  Is  not  conclusive,  .and  that  either 
party  may  show  by  parol  evidence  what  the 
true  consideration  was.  This  being  so,  it  was 
competent  for  Crabtree  to  make  the  defense, 
and  establish  it  by  parol  evidence  if  he  could, 
that  as  a  part  of  the  consideration  for  the 
sale  of  the  Owenshoro  property  Stlrman 
agreed  to  buy  a  farm  to  cost  $3,000  or  less. 
The  fact  that  the  agreement  in  respect  to  the 
consideration  contemplated  the  purchase  of  a 
farm  did  not  affect  the  right  of  Crabtree  to 
show  what  the  real  consideration  was.  If, 
as  a  part  of  the  consideration  for  the  Owens- 
boro property,  stlrman  agreed  to  bny  a  farm 
at  a  cost  of  $3,000,  and  convey  it  to  Crabtree, 
although  Crabtree  could  not  compel  Stlrman 
to  purchase  the  land  and  convey  it  to  him,  he 
could  yet  bring  a  suit  to  recover  the  value  of 
the  farm;  and  so  we  think  that  Crabtree 
in  his  pleading  presented  a  good  cause  of  ac- 
tion. 

In  view  of  the  fact  that  there  will  be  an- 
other trial,  we  do  not  deem  it  proper  to  ex- 
press any  decided  opinion  upon  the  evidence ; 
it  t)eing  sufficient  to  say  that,  although  the 
weight  of  it  favors  Stlrman's  contention,  it 
was  conflicting  and  sufficient  in  a  common- 
law  action  to  sustain  the  verdict  of  a  proper- 
ly Instructed  Jury  In  favor  of  either  party. 
Although  this  suit  involves  matters  of  equi- 
table cognizance,  and  the  chancellor  might 
properly  have  declined  to  submit  any  issues 
to  a  Jury,  yet,  under  the  settled  practice,  he 
had  the  right  to  do  so,  although  he  need  not 


have  followed  their  findings  In  adjudging  the 
rights  of  the  parties.  And  so  the  chancellor 
acted  within  a  sound  discretion  when  he  call- 
ed in  a  Jury  to  get  their  Judgment  upon  the 
disputed  questions  of  fact ;  but  we  are  of  the 
opinion  that  the  issue  submitted  did  not 
fairly  present  the  case  to  the  Jury,  and  as  it 
appears  from  the  Judgment  entered  that  the 
chancellor  felt  himself  bound  by  the  finding 
of  the  Jury,  although  he  might  have  disre- 
g^arded  it,  it  seems  to  us  that  the  Jury  should 
have  been  advised  by  the  issues  submitted 
to  them  of  the  contention  of  both  the  parties 
to  the  litigation,  so  tliat  when  they  came  to 
consider  their  verdict  they  might  have  before 
them  the  case  of  each  of  the  parties.  But 
the  court  in  the  two  questions  submitted  real- 
ly presented  only  Crabtree's  theory  of  the 
case,  ignoring  Stlrman's.  Stlrman's  theory 
was  that  he  did  not  agree  to  buy  a  farm  for 
Crabtree  or  pay  anything  for  the  Owensboro 
property  in  addition  to  the  notes  he  held 
against  him,  but  that  as  a  matter  of  accom- 
modation he  bought  a  farm  and  gave  Crab- 
tree the  privilege  of  occupying  and  cultivat- 
ing it  with  the  understanding  that  be  (Crab- 
tree) would  take  up  the  purchase  notes  as 
they  fell  due,  and  in  addition  pay  to  Stlrman 
what  he  had  paid  in  cash  on  the  place.  Thla 
view  of  the  case  was  not  before  the  Jury  at 
all.  Their  attention  was  not  directed  to  it 
by  the  question  submitted. 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial,  and,  if  upon  a 
new  trial  issues  of  tact  are  submitted  to  a 
Jury,  they  should  cover  the  case  as  made  out 
for  each  party,  and  the  chancellor  may  or 
may  not  in  his  discretion  enter  a  Judgment 
in  conformity  to  their  verdict;  in  other 
words,  the  chancellor  will  decide  the  case  as 
he  thinks  right  and  proi)er,  giving  to  the 
findings  of  the  Jury  such  weight  as  he  con- 
siders them  entitled  to. 


HELM'S  TRUSTEE  v.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  1909.) 

L  DoMicrLB  (S  1*)— Intent. 

The  question  of  domicile  is  usually  one  of 
Intent;  Blight  clrcnmatonces  often  being  suffi- 
cient to  determine  the  question. 

[Eld.   Note.— For   other   cases, .  see   Domicile, 
Cent.  Dig.  S  1 ;  Dec  DIr.  §  !.•] 
2.  DOHICII.K  (J  1*)— Neoessitt. 

Every  person  baa  a  legal  domicile. 
[Ed.    Note. — For   other  cases,    see   Domicile, 
Cent  Dig.  §  1 ;   Dec.  Dig.  |  1.*] 

8.  DoMicTLE  (8  10*)— Abandonment— Inten- 
tion—EviDBNCB. 

Where  a  domicile  is  once  established,  intent 
to  abandon  it  and  adopt  a  new  one  must  be  sat- 
isfactorily shown. 

[EM.    Note.— For   other   cases,    see    Domicile, 
Cent.  Dig.  S  39;   Dec.  Dig.  i  10.»] 

4.  Domicile  (f  !•)  —  Evidence — Admisbibh,- 

ITT. 

In  determining  the  domicile  of  a  person, 
her  sex,  status  as  married  or  single,  and  all  snr- 
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ronnding  clrcnmatances  which  tended  to  Influ- 
ence or  explain  her  acts  by  which  her  residence 
Is  sought  to  be  established,  such  as  the  fact 
that  it  was  unnecessary  for  her  to  own  a  home 
because  she  was  single  and  without  family  ties, 
or  to  engage  in  business  because  she  was 
wealthy,  should  be  considered. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent.  Dig.  {  1 ;   Dec  Dig.  {  1.*] 

S.  Taxatiow  ({  254*)  —  Evidence  —  Svm- 

CSBNCT. 

In  a  proceeding  to  require  personalty  to  be 
listed  for  taxation  in  a  certain  county  on  the 
ground  that  the  owner  was  there  domiciled,  evi- 
dence held  to  show  that  she  was  a  resident  of 
another  county. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  425;  DecT  Dig.  f  254.*] 

Appeal  from  Circuit  Court,  Fayette  Connty. 

"To  be  officially  reported." 

Proceeding  by  the  Conunonwealtb,  by  the 
State  Auditor's  agent,  against  Margaret 
Helm'a  trustee.  From  a  judgment  for  plain- 
tiff In  the  circuit  court,  reversing  a  judg- 
ment for  defendant  In  the  county  court,  de- 
fendant appeals.  Reversed,  with  directions 
to  affirm  the  judgment  of  the  county  court 
dismissing  the  proceeding. 

Oeo.  B.  KInkead  and  Wallace  &  Harris, 
for  appellant.  D.  C.  Hunter  And  Geo.  C 
Webb,  for  appellee. 

BARKER,  J.  This  Is  a  proceeding  com- 
menced in  the  county  court  of  Fayette  coun- 
ty to  require  the  appellant,  as  trustee  for 
Margaret  Helm,  to  list  the  personal  proper- 
ty of  the  cestui  que  trust  for  taxation  a9 
omitted  property  for  the  years  1904,  1905, 
1906,  1907,  and  1908.  The  merits  of  the 
question  involved  here  turn  upon  whether 
or  not  Margaret  Helm  was  domiciled  In  Fay- 
ette county,  Ky.,  during  the  years  mentioned, 
as  is  claimed  by  appellee,  or  whether  her 
domicile  was  in  Woodford  county,  as  claimed 
by  appellant.  This  question  Is  one  wholly 
of  fact,  and  Is  not  altogether  free  from  doubt. 
Margaret  Helm's  father  and  mother  resided 
on  a  large  farm  In  Woodford  county,  Ry., 
up  to  the  time  of  the  death  of  the  father. 
After  bis  death  the  mother,  Mary  L.  Helm, 
and  ber  daughter,  Margaret,  continued  to  re- 
side in  Woodford  county,  although  they  were 
absent  therefrom  a  large  part  of  the  time. 
The  farm  was  rented  out,  but  the  mother  re- 
taloMl  a  room  in  the  house  which  she  kept 
famished  and  occupied  from  time  to  time. 
After  the  death  of  her  mother,  Margaret 
Hdm  did  not  continue  to  keep  a  room  In 
the  house  on  the  farm,  but  boarded  In  Lex- 
ington, Ky.  She  was  tinmarrled,  and  able 
financially  to  live  how  and  where  she  pleas- 
ed. Her  mother  died  In  1903,  and  since 
that  time  she  has  for  the  most  part  boarded 
in  Lexington.  Whether  or  not  that  was  her 
domicile  Is  the  question  for  adjudication. 

The  win  of  the  mother,  Mary  L.  Helm,  was 
probated  In  Woodford  county,  and  the  Se- 
curity  Trust  Company   was  appointed  and 


qualified  there  as  trustee  under  the  will  for 
the  daughter,  Margaret  It  Is  conceded  that 
each  and  every  year  since  the  appointment 
and  qualification  of  appellant  as  trustee  It 
has  paid  state  and  county  taxes  on  the  trust 
estate  In  Woodford  county,  Ky.  The  ques- 
tion of  domicile  Is  nearly.  If  not  always,  one 
of  Intent,  and  often  very  slight  circumstances 
will  serve  to  turn  the  judgment  in  favor  of 
one  or  another  of  the  different  places  claim- 
ed to  be  the  domicile.  It  Is  a  firmly  settled 
rule  of  law  that  every  person  has  a  legal 
domicile  somewhere;  and  It  Is  equally  well 
settled  that,  where  the  domicile  is  once  es- 
tablished, an  Intent  to  abandon  it  and  adopt 
a  new  one  must  be  satisfactorily  shown. 
Now,  In  the  case  before  as.  It  Is  conceded 
that,  np  to  the  time  of  the  death  of  the 
mother  In  1903,  the  domicile  of  the  mother 
and  daughter  was  In  Woodford  county.  To 
establish  the  fact  that  the  daughter,  after 
the  death  of  the  mother,  changed  her  domi- 
cile from  Woodford  to  Fayette  county,  the 
commonwealth  proved  that  for  the  larger 
part,  If  not  all,  of  the  time  since  the  death 
of  the  mother,  the  daughter  has  lived  in  a 
boarding  house  In  Lexington,  and  evidence 
Is  given  of  certain  statements  of  the  cestui 
que  trust  relative  to  a  proposed  change  of 
residence  to  avoid  taxation;  but  this  was 
after  this  procedure  was  commenced,  and 
had  reference  to  escape  from  city  taxation. 
On  the  other  hand,  we  have  the  undisputed 
fact  that  the  trustee  has  regularly  listed  the 
whole  estate  for  taxation  in  Woodford  coun- 
ty, and  paid  the  taxes  due  thereon  each  year. 
We  find,  also,  that  Margaret  Helm  retained 
her  membership  in  the  Episcopal  Church  at 
Versailles,  and  has  never  changed  It  to  a 
church  in  Lexington ;  and  It  is  shown  that 
she  told  the  officers  of  the  trust  company 
that  she  resided  In  Woodford  county,  she 
having  been  asked  this  question  for  the  pur- 
pose of  ascertaining  where  her  estate  should 
be  taxed,  and  this  long  before  any  question 
of  taxation  In  Fayette  county  arose.  In 
reaching  the  proper  conclusion  as  to  the  dom- 
icile of  the  cestui  que  trust,  her  sex  and 
status  and  all  her  surroundings  should  be 
taken  Into  consideration.  Being  single,  with 
no  family  ties,  it  was  not  necessary  for  her 
to  own  a  house ;  being  wealthy,  she  was  not 
required  to  go  Into  any  business;  and,  be- 
ing a  female,  she  might  feel  a  delicacy  In 
keeping  a  room  In  the  home  of  her  tenant. 
On  the  whole,  we  think  that  the  fact  that 
the  estate  was  listed  for  taxation  during  ail 
of  the  years  Involved  herein  In  Woodford 
county,  Ky.,  ought  to  establish,  in  the  ab- 
sence of  stronger  evidence,  that  Margaret 
Helm  resides  in  Woodford  county. 

In  the  case  of  City  of  Lebanon  v.  Biggers, 
117  Ky.  430,  78  S.  W.  213,  25  Ky.  Law  Rep. 
1528,  the  question  we  have  here  was  dis- 
cussed at  considerable  length.  In  the  opin- 
ion It  is  said:  "It  is  a  maxim  of  the  law  that 
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every  person  must  have  a  domicile,  and  also 
that  he  can  have  but  one,  and  that,  when 
once  established,  it  continues  untU  he  re- 
nounces it  and  takes  up  another  in  its  stead. 
Nor  can  there  be  any  question  that  a  dom- 
icile is  not  lost  by  temporary  absence.  The 
question  is  one  of  fact,  and  it  is  often  diffi- 
cult to  determine.  The  rule  Is  laid  down  by 
Mr.  Justice  Cooley  in  volume  one  of  his  work 
on  Taxation  (3d  Ed.)  p.  641,  quoting  Shaw, 
C.  J.,  as  follows:  'No  exact  definition  can 
be  given  of  domicile.  It  depends  upon  no 
one  fact  or  combination  of  circumstances, 
but  from  the  whole,  taken  together,  it  must 
be  determined  In  each  particular  case.  It 
is  a  maxim  that  every  man  must  have  a 
domicile  somewhere,  and  also  that  he  can 
have  but  one.  Of  course,  it  follows  that  his 
existing  domicile  continues  until  he  acquires 
another,  and,  vice  versa,  by  acquiring  a  new 
domicile  he  relinquishes  his  former  one. 
S'rom  this  view  it  is  manifest  that  very  slight 
circumstances  must  often  decide  the  ques- 
tion. It  depends  upon  the  preponderance  of 
evidence  in  favor  of  two  or  more  places; 
and  it  may  often  occur  that  the  evidence  of 
facts  tending  to  establish  the  domicile  in 
one  place  would  be  entirely  conclusive  were 
It  not  for  the  existence  of  facts  and  circum- 
stances of  a  still  more  conclusive  and  de- 
cisive character,  which  fixed  It  beyond  ques- 
tion in  another.  So,  on  the  contrary,  very 
slight  circumstances  may  fix  one's  domicile, 
if  not  controlled  by  more  conclusive  facts 
fixing  it  in  another  place.' "  So,  in  this  case, 
tnliitig  the  evidence  for  the  Commonwealtb 
and  looking  from  that  point  of  view,  it  would 
ai)pear  that  Margaret  Helm  was  domiciled 
in  Lexington.  Taking  that  for  the  appel- 
lant, It  seems  to  us  that  her  domicile  was 
In  Woodford  county.  Certain  it  Is  that  she 
so  believed  and  Intended,  and  her  trustee 
acted  upon  this  view  In  giving  in  the  estate 
for  taxation. 

For  these  reasons,  the  judgment  Is  revers- 
ed, with  directions  to  the  circuit  court  to 
affirm  the  judgment  of  the  county  court  dis- 
missing the  proceeding  of  the  auditor's  agent 


FAIRBANKS,  MORSE  &  CO.  ▼. 

S.  W.  HEI/rSLEY  &  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  17,  1909.) 

1.  Sales  (§  340*)  —  Contkact  —  Bbeacd— Ac- 
tion FOB  Price. 

Where  the  buyer  of  an  engme  from  a  man- 
ufacturer notified  tRe  seller  before  the  engine 
had  been  seen,  tendered,  or  delivered  that  he 
would  not  accept  it,  and  for  this  reason  there 
was  no  delivery  and  the  title  at  all  times  re- 
mained in  the  seller,  he  could  not  maintain  an 
action  for  the  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §  933 ;   Dec.  Dig.  {  340.»] 

2.  Judgment   (i   570*)— Res   JuniCATA— Dis- 
missal—Insufficiency  OF  Pleading. 

Dismissal  of  a  seller's  action  for  the  price 
because  the  petition  was  demurrable  for  want 


of  facts  was  no  bar  to  another  action  for  breach 
of  contract 

[Ed.  Note. — For  other  cases,  see  .Judgment, 
Cent  Dig.  S  1089;   Dec.  Dig.  {  570.*] 

Appeal  from  Circuit  Court  Todd  County. 

"To  be  officially  reported." 

Action  by  Fairbanks,  Morse  &  Co.  against 
S.  W.  Heltsley  &  Co.  Judgment  for  defend- 
ant and  plaintiffs  appeal.    Affirmed. 

Trimble  &  Mallory.  Jas.  R.  Mallory,  Glfford 
&  Stelnfeld  and  Chas.  R.  Gowen,  for  appel- 
lants.   C.  A.  Denny,  for  appellee. 

HOBSON,  J.  Fairbanks,  Morse  &  Co. 
brought  this  suit  against  S.  W.  Heltsley  & 
Co.  In  the  Todd  circuit  court.  The  defend- 
ants demurred  to  the  petition;  their  demur- 
rer was  sustained.  The  plaintiff  filed  an 
amended  petition.  The  defendants  demurred 
to  the  petition  as  amended.  The  demurrer 
was  sustained,  and,  the  plaintiff  falling  to 
plead  further,  the  petition  was  dismissed. 
The  plaintiff  appeals. 

The  facts  stated  In  the  petition  are  briefly 
these:  The  plaintiff  is  a  corporation  created 
by  the  laws  of  Illinois.  On  July  30,  1908,  it 
entered  into  a  written  contract  with  the  de- 
fendants by  which  It  agreed  to  deliver  on 
board  the  cars  at  ElKton,  Ky.,  one  15  horse 
power  gasoline  engine,  for  which  the  de- 
fendants agreed  to  pay  It  $660.  The  plain- 
tiff Immediately  proceeded  to  build  and  equip 
an  engine  in  compliance  with  the  terms  of 
the  contract  and  crated  and  prepared  It 
for  shipment  from  its  factory  to  Elkton ;  but 
before  It  was  shipped  the  defendants  notified 
the  plaintiff  that  they  would  not  receive  the 
engine  if  shipped,  or  pay  for  It  and  for  this 
reason  It  did  not  ship  the  engine,  although 
ready  and  willing  to  do  so.  No  part  of  the 
contract  price  was  paid,  and  on  these  facts 
the  plaintiff  asked  judgment  for  the  con- 
tract price,  $660,  and  costs. 

In  Cook  V.  Brandeis,  3  Mete.  555,  the  plain- 
tiff sold  certain  wheat  to  the  defendants  to 
be  thereafter  delivered,  but  the  defendants, 
when  the  time  came  for  delivery,  refused  to 
receive  It  The  plaintiff  thereupon  sold  the 
wheat  for  less  than  the  contract  price,  and 
brought  a  suit  to  recover  damages.  In  de- 
fining his  rights  the  court  said:  "In  such 
case — that  Is,  where  the  vendee  refuses  to  re- 
ceive the  thing  bargained  for — the  vendor 
may  consider  It  as  his  own,  as  If  there  bad 
been  no  delivery,  and  recover  the  differenc-e 
between  the  value  at  the  time  and'  place  of 
delivery  and  the  contract  price;  or  he  may 
sell  It  with  due  precaution  and  diligence  to 
satisfy  his  lien  for  the  price,  and  then  he 
may  sue  and  recover  only  the  unpaid  balance 
of  the  contract  price,  or  he  may  consider  It 
as  the  property  of  the  vendee  subject  to  his 
call  or  order,  and  then  be  recovers  the  full 
price  which  the  vendee  was  to  pay.  In  eith- 
er case  the  election  rests  with  the  venidor; 
the  vendee  having  violated  his  contract"    In 
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the  subsequent  case  of  Bell  v.  Offutt,  10  Bush, 
632,  Bell  had  sold  certain  hogs  to  Offutt 
to  be  thereafter  delivered,  and  Offutt  declin- 
ed to  take  the  hogs  when  tendered.  Bell 
thereupon  sold  the  hogs  for  less  than  the 
contract  price,  and  brought  suit  for  damages. 
The  coast  there  laid  down  the  same  rule  as  1h 
Cook  V.  Brandeis.  But  It  will  be  observed 
that  in  both  of  these  cases  the  seller  had 
sold  the  property  in  the  open  market  for 
the  best  price  attainable,  and  the  court  did 
not  have  before  it  the  question  what  he  must 
do  to  recover  the  contract  price  in  order  that 
the  thing  sold  might  be  regarded  as  thb  prop- 
erty of  the  purchaser.  This  question  was  pre- 
sented in  Webber- V.  Minor,  6  Bush,  463,  99 
Am.  Dec.  688.  In  that  case,  the  plaintiff  had 
sold  a  lot  of  wood,  which  the  defendant  re- 
fused to  receive,  and  brought  an  action  for 
the  price  while  he  still  had  the  wood.  The 
court,  holding  that  he  could  not  recover  the 
price,  said:  "According  to  the  case  of  Cook 
V.  Brandeis  and  Crawford,  3  Mete.  555,  relied 
on  for  the  appellee,  and  the  authorities  there- 
in cited,  the  appellee  might  on  the  refusal  of 
the  appellant  to  receive  and  pay  for  the 
wood,  if  he  was  bound  to  do  so  by  the  con- 
tract, have  either  kept  the  wood  and  recov- 
ered by  proper  action  the  difference  between- 
its  valne  at  the  time  and  place  of  delivery 
and  the  contract  price,  or  he  might  have 
sold  it  with  due  precaution  and  diligence, 
and  then  have  sued  for  and  recovered  the 
difference  between  the  price  received  and 
the  contract  price,  or  he  might  npon  mak- 
ing an  actual  or  constructive  ■delivery  of  the 
wood  have  recovered  the  full  contract  price, 
the  measure'  of  relief  sought  In  this  action. 
But,  although  the  evidence  conduces  to  sus- 
tain the  plaintiff's  averments  of  the  contract, 
and  his  readiness  and  offer  to  deliver  the  one 
hundred  and  flf  ty-fonr  cords  of  wood,  and  the 
refusal  of  the  defendant  to  receive  It,  these 
facts  do  not  in  our  opinion  constitute,  actual- 
ly or  constructively,  a  complete  performance 
of  the  contract;  for,  conceding  that  a  sub- 
stantial compliance  with  bis  undertaking  did 
not  require  that  he  should  place  the  wood 
upon  the  brickyard  against  the  will  of  the 
defendant,  he  should  have  set  it  apart  for  the 
,  defendant,  and  relinquished  bis  own  control 
of  it  at  or  as  near  to  the  place  of  delivery  as 
was  reasonably  practicable.  This  would  have 
been  a  constructive  delivery  of  the  wood,  not 
merely  an  offer  or  tender  of  delivery.  Duck- 
ham  V.  Smith,  5  T.  B.  Mon.  372;  2  Story  on 
Contracts,  {  800.  And,  as  there  would  have 
remained  nothing  more  for  the  plaintiff  to  do 
to  vest  the  property  in  the  defendant  and 
render  the  sale  absolute,  he  might  then  have 
recovered  the  contract  price  of  the  wood- 
But  he  was  not  entitled  to  a  recovery  to 
that  extent  upon  the  allegation  and  proof 
only  of  a  tender  or  offer  of  delivery,  which, 
if  tfoe,  neither  divested  him  of  the  legal  title 
nor  the  possession  of  the  wood." 

This  case"  followed  the  rule  which  had  been 
previously  aiinounced  In  Williams,  etc.,  t. 


Jones,  etc.,  1  Bush,  621,  and  It  has  been  fol- 
lowed in  Wells  V.  Maley,  6  Ky.  Law  Rep.  77 ; 
Miller  v.  Burch  (Ky.)  41  S.  W.  307;  Singer 
Manufacturing  Co.  v.  Cheney  (Ky.)  51  S.  W. 
813 ;  Hauser  v.  Tate,  105  Ky.  701,  49  S.  W. 
475,  20  Ky.  Law  Rep.  1716.  A  contrary  rule 
was  not  laid  down  in  Jones  t.  Strode,  41  S. 
W.  562,  19  Ky.  Law  R^.  1117,  or  in  Holler- 
bach  and  May  Contract  Company  v.  Wilklna 
(Ky.)  112  S.  W.  1126.  In  each  of  these  cases 
the  action  was  brought  to  recover  damages 
for  the  breach  of  the  contract.  In  Benjamin 
on  Sales,  §  1117,  the  tule  is  thus  stated: 
"When  the  vendor  has  not  transferred  to  the 
buyer  the  property  in  the  goods  which  are 
the  subject  of  the  contract  as  has  been  ex- 
plained in  Book  II,  as  where  the  agreement 
is  for  the  sale  of  goods  not  specific,  or  of 
specific  goods  which  are  not  In  a  deliverable 
state,  or  which  are  to  be  weighed  or  measured 
before  delivery,  the  breach  by  the  buyer  of 
his  promise  to  accept  and  pay  can  only  affect 
the  vendor  by  way  of  damages.  The  goods 
are  still  his.  He  may  resell  or  not  at  his 
pleasure.  But  his  only  action  against  the 
buyer  is  for  damages  for  nonacceptance.  Qe 
can  in  general  only  recover  the  damage  that 
he  has  sustained,  not  the  full  price  of  the 
goods.  The  law  with  the  reason  for  It  was 
thus  stated  by  Tindal,  C.  J.,  In  delivering  the 
opinion  of  the  Exchequer  Chamber  in  Bar- 
row V.  Amaud:  'Where  a  contract  to  deliver 
goods  at  a  certain  price  Is  broken,  the  proper 
measure  of  damages  In  general  is  the  differ- 
ence between  tlie  contract  price  and  the  mar- 
ket price  of  such  goods  at  the  time  when 
the  contract  is  broken,  because  the  purchas- 
er, having  the  money  in  bis  hands,  may  go 
into  the  market  and  buy.  So,  if  a  contract 
to  accept  and  pay  for  goods  Is  broken,  the 
same  rule  may  be  properly  applied,  for  the 
seller  may  take  his  goods  into  the  market 
and  obtain  the  current  price  for  them.* " 

Here  there  was  a  contract  to  make  a  gnso- 
llne  engine,  and  to  deliver  it  on  board,  the 
cars  at  Elkton,  Ky.  Before  the  mnnufnctur- 
er  had  shipped  the  engine,  and  before  It  had 
been  seen,  tendered,  or  delivered  to  the  pur-t 
chaser,  he  notified  the  seller  that  he  would 
not  take  it  The  property  in  the  engine  had 
not  passed.  The  engine  remained  at  the 
manufacturer's  factory.  It  was  its  property, 
and  was  subject  to  its  control.  The  plaintiff 
had  in  no  manner  released  Its  control  of  the 
engine.  If  the  engine  had  been  destroyed.  It 
would  have  been  at  the  plalntUTs  loss,  and 
any  insurance  upon  it  would  have  belonged  to 
the  plaintiff.  That  in  such  a  state  of  case 
an  action  for  the  price  cannot  be  maintained 
Is  sustained  by  the  great  weight  of  American 
authority.  Mechem  on  Sales  of  Personal 
Property,  §§  1091,  1092;  Newmark  on  Sales, 
8  391;  24  Am.  &  Eng.  Ency.  of  Law,  1118; 
Note  to  Gardner  v.  Deeds,  7  Am.  &  Eng.  Ann. 
Cas.  1175,  1176;  Oklahoma  Vinegar  Company 
V.  Carter,  116  Ga.  140,  42  S.  E.  378,  59  L.  R. 
A.  122,  94  Am.  St  Rep.  112;   McCormlck  T. 
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Balfany,  78  Minn.  870.  81  N.  W.  10,  79  Am. 
St.  Rep.  393,  and  cases  cited. 

The'  plalntllTB  petition  states  no  facts  to 
constitute  a  cause  of  action  for  damages  for 
the  breach  of  contract  It  Is  simply  an  ac- 
tion for  the  price;  no  facts  being  stated  up- 
on which  a  Judgment  for  damages  could  be 
rendered.  The  dismissal  of  this  action  will 
not  bar  another  action  for  damages  for  the 
breach  of  the  contract,  as  a  Judgment  upon 
an  Insufficient  petition  is  never  a  bar  to  an- 
other action. 

Judgment  affirmed. 


STONE  T.  ADAMS  EXPRESS  CO. 
(Court  of  Appeals  of  Kentucky.    Nor.  17,  1900.) 

1.  Cabriebs  ($  135*)— Dakages  —  Mkasube— 

iNJTJBT  TO  PebBONALTT. 

The  measure  of  actual  damages  for  injury 
to  a  shaft  while  being  transported,  b^  falling  out 
of  the  car  and  breaking,  was  the  difference  be- 
tween the  value  of  the  shaft  before  and  after 
the  injuiy  to  it. 

TEd.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  S  135.*] 

2.  Cabbtebs  (i  105*)— Deijit  ut  Deuvebt— 
Special  Dakaoes. 

Where  a  shaft  used  in  an  electric  plant 
fell  out  of  a  car  in  transit  and  was  broken,  aft- 
er which  the  express  company  had  it  repaired 
and  forwarded  to  the  owner,  damages  claimed 
for  loss  of  profits  in  being  prevented  from  run- 
ning the  plant  while  the  shaft  was  being  repair- 
ed were  special  damages,  and  hence  could  not 
be  recovered  unless  the  carrier  had  notice  of  the 
use  for  which  the  shaft  was  intended,  either  ac- 
tually or  by  plain  inference  from  the  nature  of 
the  thing  transported. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  H  459-462;    Dec.  Dig.  {  105.*] 

3.  Oabbiebs  (i  105*)  — Delat  in  Deliveet  — 
Special  Damages— Notice. 

That  electric  lights  In  the  office  of  an  ex- 
press company  at  a  place  from  which  electric 
machinery  was  expressed  for  repairs,  and  to 
which  it  was  returned  under  separate  contract, 
were  not  burning  while  the  machinery  was  away 
for  repaiis,  did  not  ^ve  notice  to  the  express 
company  of  the  purpose  for  which  the  machin- 
ery was  used,  so  as  to  make  it  liable  for  special 
damages  by  loss  of  profits  caused  by  delay  in  re- 
turning the  machinery  ;  its  agent  making  the  re- 
turn contract  of  carriage  not  knowing  those 
facts. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  S§  451^52;  Dec.  Dig.  {  105.*] 

4.  Oabbiebs  (i  08*)— Cabbiaoe  of  Goods— De- 
];,at— Causes  of  Delay. 

A  claim  for  loss  of  profits  by  being  compel- 
led to  stop  an  electric  plant  because  a  shaft 
used  tberem  was  broken  en  route  and  returned 
to  the  repair  shop  by  the  express  company  to  be 
repaired  before  ft  was  forwarded  to  the  plant 
was  based  upon  the  owner's  being  deprived  of 
the  use  of  the  shaft,  and  whether  the  delay 
was  caused  by  injury  to  the  shaft  or  by  other 
reasons  was  immaterial. 

[EJd.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  H  39&-426:  Dec,  Dig.  {  98.*] 

5.  Appeal  and  Bbbob  (S  1171*)- Disposition 
—Affibmancb— Technical  Ebbob. 

Under  the  maxim,  "De  minimis  non  curat 
lex,"  a  judgment  for  defendant  will  not  be  re- 


versed on  appeal  because  plaintiff  was  entitled 
to  nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  anA 
Error,  Cent  Dig.  {  4553 ;  Dec.  Dig.  j  1171  ;• 
Damages,  Cent  Dig.  {  18.] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  L.  L.  Stone  against  the  Adams 
Express  Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

N.  J.  Auxler,  for  appellant  Joseph  D, 
Harkins  and  Walter  S.  Harklns,  for  appellee. 

CLAT,  C.     Appellant  L.  L.  Stone,  is  the 
owner  of  the  Pike  Light  &  Power  Company, 
which  operates  an  electric  light  plant  located 
at  Plkevllle,  Ky.     In  the  month  of  Septem- 
ber, 1908,  a  shaft  which  was  in  use  in  the 
plant  was  broken.     Appellant  then  shipped 
it  over  the  line  of  the  Adams  Express  Com- 
pany to  a  machine  shop  at  Ironton,  Ohio,  for 
the  purpose  of  having  It  repaired.    After  the 
shaft  was  repaired.  It  was  delivered  to  the 
Southern  Bbcpress  Company  to  be  transported 
by  it  and  connecting  carriers  to  Plkevllle, 
Ey.    The  Sonthem  Express  Company  doe» 
not  do  business  in  the  Big  Sandy  valley.    Up- 
on reaching  Eenova,  W.  Va.,  It  delivered  the 
shaft   to  the  Adams  Express  Company   (or 
transportation  to  Plkevllle.     The  shaft  was 
placed  aboard  the  Adams  Express  Company 
car  at  Kenova  and  mounted  on  skids.     To- 
facilitate  the  handling  of  the  shaft,  rollers 
were  placed  under  the  skids  and  the  shaft 
rolled  into  the  center  of  the  car.    The  roller 
nearest  the  door  was  removed,  leaving  one 
end  of  the  skid  upon  which  the  shaft  was 
mounted  lying  on  the  floor.     A  block  was 
placed  next  to  the  other  roller  which  was 
left  under  the  skid.    The  door  was  closed  by 
the  messenger  In  charge  of  the  car.     While 
he  was  in  another  portion  of  the  car  prepar- 
ing to  deliver  express  at  another  station, 
and  while  the  car  was  going  around  a  sharp 
curve   near  Clyffeslde   Park,  some  two   or 
three  miles  from  Ashland,  Ely.,  where  the 
shaft  was  to  be  transferred  to  the  Big  Sandy 
Division  of  the  Chesapeake  &  Ohio  Railway 
Company,  the  door  of  the  car  opened,  and  in 
some  way  the  shaft  rolled  out  of  the  car. 
When  the  train  reached  Ashland,  the  mes- 
senger   noticed    the    disappearance    of    the 
shaft.    A  man  was  Immediately  sent  back  to 
search  for  it     When  found  the  shaft  was 
broken.    Thereupon  it  was  again  transported 
to  Ironton,  to  the  same  machine  shop  from 
which  it  had  been  shipped,  and  was  again 
repaired.    In  about  10  days  it  was  delivered 
to  the  Adams  Express  Company  and  trans- 
ported by  It  to  appellant  at  Plkevllla    The 
expense  incidental  to  the  repairs  made  neces- 
sary by  the  injury  of  the  shaft  while  in  the 
possession    of    appellee    was    $112.      This 
amount  was    paid   by   the  Adams    Express 
Company.     Api)ellant  instituted  this  action 
to  recover  damages  by  way  of  profits  which 
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he  conM  haTe  realised  by  mnnlng  the  elec- 
tric light  plant  during  the  10  days  he  was 
deprived  of  the  nae  of  the  shaft.  At  the  con- 
clnslon  of  the  evidence  the  clrcnlt  court  held 
that  the  damages  sought  to  be  recovered  were 
Bpedal  damages,  and  as  no  notice  was 
brongbt  borne  to  appellee,  or  the  connecting 
carrier  from  which  It  received  the  shaft,  of 
the  special  use  which  was  to  be  made  of  the 
shaft,  appellant  bad  not  shown  himself  enti- 
tled to  recover  such  damages.  The  Jury  were 
therefore  instructed  to  find  for  appellee. 

There  can  be  no  doubt  that  the  actual 
damage  occurring  when  the  shaft  was  Injur- 
ed was  the  difference  between  the  value  of 
the  shaft  before  and  after  its  Injury.    When 
appellee,  however,  repaired  the  shaft  and  re- 
stored it  to  its  former  condition  and  paid  the 
expense  incident  thereto,  it  settled  the  actual 
damages   resulting   from   the   injury.     The 
damages  arising  from  loss  of  profits  between 
the  time  when  the  shaft  should  have  arrived 
and  the  time  when  it  did  arrive  were  special 
damages.     Illinois  Central  R.  R.  Go.  et  e.\. 
V.  Hopkinsvllle  Canning  Co.,  116  8.  W.  758, 
and  the  cases  therein  cited ;  Patterson  v.  Il- 
linois Central  R.  R.  Co.,  123  Ey.  783,  97  8. 
W.  426,  30  Ky.  Law  Rep.  7&    In  the  case  of 
Brand  v.  Illinois  Central  R.  R.  Co.,  108  B.  W. 
356,  32  Ky.  Law  Rep.  1335,  It  was  held  that, 
in  order  to  recover  lost  profits  as  special  dam- 
ages from  a  carrier  for  delay  in  the  ship- 
ment of  goods,  the  carrier  at  the  time  of  the 
delivery  of  the  shipment  to  it  must  have  no- 
tice of  the  use  for  which  the  goods  are  In- 
tended, or  the  character  of  the  goods  must 
be  such  that  such  use  may  be  reasonably  in- 
ferred therefrom.    There  was  nothing  In  the 
appearance  of  the  shaft  to  indicate  the  spe- 
cial use  that  was  to  be  made  of  It    The 
■haft.  Itself,  did  not  therefore  give  the  re- 
quired notice.    Nor  did  the  fact  that  electric 
lights  were  used  in  the  Adams  Express  Com- 
pany office  at  PlkevlIIe,  and  that  they  were 
not  tfnmlng  during  the  time  the  shaft  was 
being  repaired,  bring  home  to  the  appellee 
notice  of  the  use  that  was  intended  to  be 
made  of  the  shaft    In  the  case  of  Loaisville 
&  Nashville  R.  R.  Co.  v.  Mink,  126  Ey.  837, 
103  8.  W.  294,  31  Ey.  Law  Rep.  833,  it  was 
held  that  whene  mill  machinery  was  shipped 
to  be  repaired,  and  then  by  a  separate  con- 
tract shipped  back,  to  give  the  carrier  notice 
of  ipedal  circumstances  from  which  damage 
would  arise  from  delay  In  transportation,  so 
as  to  nuke  it  liable  therefor,  it  is  not  enough 
tbat  the  agent  with  whom  the  first  contract 
was  made  knew  thereof,  there  having  been 
no  delay  in' the  first  shipment,  but  the  agent 
vlth  whom  the  second  contract  was  made 
most  have  been  informed  of  such  circumstan- 
ces. 

But  It  Is  contended  by  appellant  that  the 
action  in  this  case  does  not  grow  out  of  the 
delay,  but  arises  from  the  fact  that  the  shaft 
was  Injured  and  he  was  deprived  of  Its  use 


during  the  time  it  was  being  repaired.  In 
our  opinion,  however,  no  Just  distinction  can 
be  made  between  a  case  where  the  delay 
grows  out  of  an  injury  to  the  freight  and  a 
case  where  it  is  delayed  for  other  reasons. 
In  either  case  the  party  seeking  damages 
bases  his  right  of  recovery  upon  the  fact  that 
he  was  deprived  of  the  use  of  the  machinery. 
In  this  case  the  damages  sought  to  be  recov- 
ered were  caused  by  the  delay  In  transporta- 
tion and  delivery  of  the  shaft  In  order  to 
recover  damages  other  than  the  usual  and 
ordinary  damages,  notice  must  be  brought 
home  to  the  shipper  of  the  use  for  which  the 
goods  were  intended,  or  the  character  of  the  ■ 
goods  must  be  such  that  the  use  may  be  rea- 
sonably inferred  therefrom.  The  evidence 
before  as  Is  not  suflldent  to  show  either  ac- 
tual or  constructive  notice.  While  he  did 
show  himself  entitled  to  nominal  damages, 
we  will  not  reverse  the  case  on  that  ground. 
The  maxim,  "De  minimis  noa  curat  lex,"  ap- 
plies. 
Judgment  affirmed. 


MAODOX  et  al.  v.  MADDOX  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  1909.) 

Deeds  (S  19*)— Failubb  ot  Ooksidbbation— 

Support. 

Grantors  conveyed  to  their  two  sons  their 
property,  in  consideration  of  support  and  pay- 
ment of  $200  to  another  brother,  which  payment 
was  made.  After  supporting  grantors  for  a 
time,  one  of  the  sons  died,  and  the  other  was  un- 
able to  support  them  without  the  aid  of  the 
heirs  of  the  other  brother,  who  were  also  unable 
to  fumlsb  any  support.  Held  that  as  the  gran- 
tees could  not  comply  with  the  covenants  of  the 
deed,  the  deed  should  be  set  aside,  on  .repayment 
to  the  grantees  of  the  money  paid  and  expense 
of  support. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {38;  Dec.  Dig.  {  19.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

"To  be  offlcdally  reported." 

Suit  by  Mary  F.  Maddox  and  another 
against  Mattie  Maddox  and  others  to  set 
aside  a  deed.  From  a  decree  entered  on  sus- 
taining a  demurrer  to  the  petition,  complain- 
ants appeal.    Reversed. 

J.  P.  Sanderfur  and  J.  BL  Fogle,  for  ap- 
pellants. J.  8.  Glenn  and  Glenn  &  Simmer- 
man,  for  appellees. 

BARKER,  J.  The  appellants,  J.  L.  R. 
Maddox  and  Mary  F.  Maddox,  his  wife,  are 
very  old  people,  who  live  in  Ohio  county, 
Ky.  On  the  30th  day  of  July,  1900,  they 
conveyed  by  deed  to  their  two  sons,  Moses 
R.  Maddox  and  J.  L.  R.  Maddox,  Jr.,  a  tract 
of  land  in  Ohio  county,  containing  243  acres, 
more  or  less,  and  which  is  set  out  by  metes 
and  bounds  in  the  petition.  The  considera- 
tion for  the  conveyance  was  that  the  two 
sons  agreed  and  undertook,  first  to  pay  W. 
P.  Maddox,  a  brother,  $200  for  his  Interest 
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In  the  land  conveyed;  and,  second,  that  the 
grantees  would  support  their  father  and 
mother  during  their  declining  years  and  de- 
cently bury  them  after  their  death.  It  ap- 
pears that  the  $200  was  paid  to  the  broth- 
er, and  the  sons  undertook  to,  and  did  for 
a  while,  support  their  parents.  One  of  the 
sons,  J.  li.  R.  Maddox,  Jr.,  afterwards  be- 
came insane  and  was  sent  to  the  asylum, 
where  he  has  since  died,  leaving  a  wife  and 
two  children,  who  are  the  appellees.  After 
the  death  of  J.  L.  R.  Maddox,  Jr.,  this  suit 
was  Instituted  by  the  grantors  to  have  the 
deed  set  aside  and  annulled  for  a  failure 
of  consideration — It  being  alleged  that  J.  L. 
R.  Maddox,  Jr.,  was  dead;  that  the  Infant 
defendants  and  their  mother,  Mattie  F.  Mad- 
dox, were  unable  to  support  the  grantors  or 
carry  out  the  covenant  made  by  the  hus- 
band and  father;  that  they  were  without 
means  of  any  sort,  and  had  abandoned  the 
place,  and  done  nothing  towards  the  support 
or  maintenance  of  the  grantors,  for  two 
years.  The  other  son,  Moses  R.  Maddox,  In 
his  pleading  expressed  a  willingness  to  carry 
out  the  covenant  in  the  deed  so  far  as  he 
is  able,  but  alleges  that  he  Is  unable  to  sup- 
port his  parents  by  himself  without  aid  of 
the  other  covenantor.  He  states  that  he  is 
willing  to  pay  his  brother's  children  $450, 
and  then  take  the  whole  land  and  carry 
out  the  covenant,  and  alleges  that  he  has 
already  paid  to  his  brother,  W.  P.  Maddox, 
the  $200  stipulated  in  the  deed  from  bis  fa- 
ther and  mother.  To  the  petition  a  gen- 
eral demurrer  was  Interposed,  and  sustain- 
ed by  the  court;  and,  the  plaintiffs  having 
declined  to  plead  further,  the  petition  was 
dismissed. 

We  are  of  opinion  that  the  court  erred  In 
sustaining  the  demurrer  to  the  petition.  So 
far  as  the  defendants  were  concerned,  it  ap- 
pears that  they  are  not  able  to  carry  out 
the  covenant  of  their  deceased  father  and 
husband.  They  cannot,  therefore,  have  the 
land  without  paying  the  consideration,  and 
the  old  people  are  clearly  entitled  to  their 
land  back,  unless  the  grantees  are  able  and 
willing  to  comply  with  the  covenant  to  sup- 
port and  maintain  them  throughout  their 
lives  and  bury  them  at  their  death.  But,  In- 
asmuch as  J.  L.  R.  Maddox,  Jr.,  has  paid  a 
part  of  the  consideration  for  the  conveyance, 
it  wonid  be  Inequitable  that  his  wife  and 
children  should  lose  the  whole  of  that  for 
which  he  had  In  i>art  paid.  The  court  should 
have  overruled  the  demurrer,  and  required 
the  defendants  to  plead,  and,  if  it  appeared 
that  they  were  unwilling  or  unable  to  per- 
form the  covenant  of  J.  L.  R.  Maddox,  then 
the  case  should  have  been  referred  to  a 
commissioner  for  the  purpose  of  ascertain- 
ing what  proportion  of  the  whole  considera- 
tion the  father  had  paid,  either  in  money  or 
service,  to  be  credited,  of  course,  by  the 
value  of  the  use  of  the  land,  if  any,  during 


the  time  the  service  was  being  rendered, 
end  the  balance  so  ascertained  should  be  re- 
funded to  the  widow  and  children  of  the 
dead  grantee. 

For  these  reasons  the  judgment  is  revers- 
ed, for  further  procedure  in  accordance  wltb 
this  opinion. 


SCOTT  V.  ALPIXB  COAL  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  19,  1909.) 

1.  Boundaries  ($  3*)— Water  Courses— Con- 
clusiveness. 

The  name  of  a  water  course  on  which  land 
is  located,  as  a  part  of  the  description  of  its 
boundaries,  is  to  be  deemed  no  more  conclusive 
than  any  other  part  of  the  description. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  IS  6-13 ;   Dec.  Dig.  I  3.*] 

2.  Boundaries  (|  64*)- Patent  Boundaries 
— Location. 

The  question  as  to  the  true  location  of  a 
patent  boundary  of  land  is  one  of  fact,  and  if  it 
appears  that  the  entrant  and  surveyor  actually 
located  the  particular  tract  in  dispute  at  the 
point  at  present  claimed,  errors  in  the  recitals 
of  the  patent  would  not  invalidate  it;  the  rule 
that  that  is  certain  which  can  be  made  certain 
applying,  and  the  place  where  the  original  sur- 
vey was  made  may  be  shown  otherwise  than  by 
the  testimony  of  those  who  participated  in  it. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  272,  273;    Dec.  Dig.  {  54.*] 

3.  Boundaries  (5  35*)—Bvidencb— Reputa- 
tion. AS  to  Location  of  Lines  and  Cor- 
ners. 

Reputation  as  to  the  location  of  lines  and 
corners  of  a  survey  is  admissible  as  evidence ; 
it  being  an  exception  to  the  rule  against  bear- 
say. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §S  154,  155 ;    Dec.  Dig.  |  35.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  W.  F.  Scott  against  the  Alpine 
Coal  Company.  There  was  a  directed  ver- 
dict for  defendant,  and  plaintiff  appeals.  Re- 
versed, and  remanded  for  new  triaL     . 

Denton  &  Wallace,  for  appellant  O.  H> 
Waddle  &  Son,  for  appellee. 


O'REAR,  J.  In  this  action  of  ejectment 
the  main  question  at  issue  was  the  location 
of  the  plalntifrs  boundary  of  land.  It  was 
described  as  being  "In  the  county  of  Pulaski, 
on  the  waters  of  Miller's  creek,  near  the 
head."  The  description  in  the  patent,  in  ad- 
dition, named  the  trees  and  other  monuments, 
iwith  courses  and  distances  of  lines.  The 
survey  upon  which  the  patent  was  issued  was 
made  June  1,  1827.  A  stream  now  known  as 
Miller's  creek  has  its  source  in  a  small  moun- 
tain. On  the  opposite  side  of  the- mountain 
the  water  flows  into  a  branch,  a  tributary  of 
what  is  now  known  as  Martin's  creek.  The 
50-acre  patent  in  dispute  is  claimed  to  lie  on 
this  watershed,  but  on  the  Martin's  creek 
side.  There  was  evidence  for  the  plaintiff  on 
the  trial  that  what  is  now  known  as  Martin's 
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creek  was  many  years  ago  called  Miller's 
creek.  It  was  shown,  too,  or  at  least  there 
was  evidence  tending  to  show,  that  the  plot 
of  land  embraced  in  this  survey,  claimed  by 
appellant  (plaintiff)  and  his  vendors  for 
many  years,  and  consistently  throughout, 
with  knowledge  and  acquiescence  of  appel- 
lee's vendors,  was  on  Martin's  creek  side, 
where  the  trespass  In  dispute  was  committed. 
The  trial  court  granted  for  the  defendant 
a  peremptory  instruction  at  the  close  of  the 
plaintiff's  evidence,  upon  the  notion  that,  as 
the  patent  showed  on  Its  face  that  the  land 
embraced  by  it  was  on  Miller's  creek.  It  could 
not  be  the  basis  of  title  for  land  situated  on 
Martin's  creek. 

Naming  the  water  course  on  which  the  land 
Is  locatea  is  part  of  the  description  of  the 
boundary  of  land.  There  Is  no  apparent  rea- 
son for  holding  that  part  of  the  description 
as  conclusive,  more  than  any  other  part  of 
It.  Reid  V.  Langford,  3  J.  J.  Marsh,  420.  In 
a  controversy  over  the  true  location  of  a  pat- 
ent boundary  of  land,  the  question  is  one  of 
fact  A  tree  may  be  called  for  as  a  monu- 
ment of  the  boundary.  If  it  should  not  be 
there,  or  never  was  there,  the  patent  Is  not 
void  because  of  that  fact  The  fact  Is  evi- 
dence, from  which  it  may  be  deduced  that 
the  attempted  location  is  not  true.  A  con- 
furrence  of  many  such  discrepancies  between 
the  recitals  of  the  writing  and  the  physical 
conditions  on  the  ground  would  be  more  con- 
clusive as  basis  for  the  deduction  that  the 
attempted  location  was  erroneous.  Yet,  If  the 
fact  was  that  the  entrant  and  surveyor  ac- 
tually located  the  particular  tract  in  dispute 
at  the  point  now  claimed,  and  run  Its  lines 
as  is  now  done,  and  that  fact  was  made  to 
satisfactorily  appear,  an  error  or  errors  in 
the  recitals  of  the  patent  would  not  Invali- 
date it.  While  It  might  be  so  vague  and  un- 
certain as  to  be  insusceptible  of  location,  yet 
the  rule,  "That  is  certain  which  can  be  made 
certain,"  applies  to  descriptions  in  patents. 
as  well  as  instruments  inter  partes.  It  is 
always  relative  to  show  where  the  original 
survey  for  a  patent  was  actually  made.  Aft- 
er many  years  this  cannot  be  done  by  the 
testimony  ©f  those  who  participated  in  it 
Tet  if  It  can  be  shown  otherwise,  it  may  be. 
Reputation  as  to  the  location  of  the  hneS 
and  comers  is  admissible  as  evidence,  and  is 
an  exception  to  the  rule  against  hearsay  evi- 
dence. Smith  V.  Nowells,  2  Litt  161 ;  Phii- 
IJps  V.  Stewart,  9T  S.  W.  6. 

The  circuit  court  should  have  admitted  the 
evidence  excluded  of  the  reputation  of  the 
location  of  the  patent  lines  and  courses,  as 
well  as  the  names  by  which  the  streams  were 
formerly  known.  It  was  then  for  the  Jury  to 
say  whether  the  patent  boundary  as  located 
by  the  plaintiff  coincided  with  its  location 
when  originally  surveyed  in  1827. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  consistent  herewith. 


RISNER  et  al.  v.  DUNN. 
(Court  of  Appeals  of  Kentucky.    Nov.  19,  1909.) 

Logs  and  Loogino  (S  3*)— Conveyance  of 
TiMBEB — Want  op  Considebation. 

An  owner  of  land  gave  a  bond  for  title 
for  $400,  to  be  paid  in  merchantable  timber  suit- 
able for  a  specified  purpose,  growing  on  thd 
land  sold_  and  land  of  the  purchaser,  any  balance 
to  be  paid  within  eight  months.  Subsequently, 
within  the  eight  months,  the  timber  not  being 
suitable  for  the  specified  purpose,  the  vendor 
sold  it  to  another  for  $700.  Thereafter  the 
owner  conveyed  the  land  to  the  purchaser,  who 
was  illiterate,  and  the  purchaser  executed  a 
deed  to  the  vendor  for  all  the  timber  on  the 
two  tracts  of  land.  Held,  that  the  conveyance 
of  the  timiier,  being  in  excess  of  the  require- 
ments of  the  bond  for  deed,  wag  without  consid- 
eration, and  should  be  canceled,  and  the  vendor 
therein  was  entitled  to  judgment  for  the  value 
of  timber  removed  in  excess  of  $400. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §  6;    Dec.  Dig.  §  3.*] 

Appeal  from  Circuit  Court,  Magoffin 
County. 

"Not  to  be  officially  reported." 

Suit  by  Elizabeth  Rlsner  and  others 
against  John  M.  Dunn,  to  reform  a  deed  and 
for  other  relief.  From  the  decree  render- 
ed, complainants  appeal.  Reversed  and  re- 
manded. 

Byrd  &  Howard,  for  appellants.  D.  D. 
Sublett,  for  appellee. 

O'REAR,  J.  On  October  21,  1899,  John 
M.  Dunn,  sold  to  Elijah  Risner  a  tract  of 
land  in  Magoffin  county,  containing  75  acres, 
for  $400.  Rlsner  was  to  pay  for  It  In  mer- 
chantable timber,  white  oak  and  pine,  22 
inches  in  diameter  3  feet  from  the  ground, 
growing  upon  that  land  and  on  an  adjoining 
tract  owned  by  Rlsner,  at  40  cents  a  tree. 
The  timber  was  to  be  such  as  the  Moxley 
White  Oak  Timber  Company  of  Tennessee  was 
buying.  Any  balance  left  after  the  timber 
was  applied  was  to  be  paid  to  Dunn  by  the 
Rlsners  within  eight  months.  The  contract 
was  evidenced  by  a  bond  for  title.  TTie  Mox- 
ley White  Oak  Timber  Company  declined  to 
buy  the  timber.  Subsequently,  but  within 
the  eight  months,  Dunn  sold  the  timber  to 
one  Pischel,  who  branded  it,  and  subsequent- 
ly removed  it,  paying  Dunn,  it  Is  said,  about 
$700  for  the  trees.  A  deed  conveying  the 
timber  was  executed  by  the  Rlsners  and 
Dunn  on  June  8,  1900.  On  June  29,  1900, 
Dunn  and  the  Rlsners  exchanged  deeds, 
Dunn  conveyed  to  Rlsner  the  75  acres  of 
land,  and  Risner  conveyed  to  Dunn  the  tim- 
ber on  the  two  tracts.  The  Rlsners  were  il- 
literate, unable  to  read  or  write.  Dunn  pre- 
pared the  deeds  and  sent  them  to  the  Rls- 
ners by  a  deputy  county  court  clerk,  Dunn's 
deed  to  be  delivered,  and  the  Rlsners'  to  be 
executed.  They  were  delivered  and  executed. 
Shortly  afterward  Elijah  Risner  died.  Dunn 
cut  and  removed  the  Pischel  timber  and 
some  additional  trees.  This  suit  was  brought 
by  Elizabeth  (who  was  also  Elijah's  widow. 
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as  well  as  one  of  the  parties  In  the  contract) 
and  by  the  children  of  Elijah  Blsner  for  a 
reformation  of  the  deeds,  aoA  to  recover 
from  Dunn  the  excess  In  valne  of  the  timber 
cut  bj  Pischel  and  Dunn  above  the  $400 
which  was  to  be  paid  for  the  land. 

The  deeds  as  executed  went  far  beyond  the 
terms  of  the  bond.  The  deed  from  the  Ris- 
ners  to  Dunn  conveyed,  not  only  all  the  pine 
and  white  oak  trees  22  Inches  In  diameter, 
but  all  the  timber  growing  on  both  tracts  2 
Inches  or  more  In  diameter,  with  the  privi- 
lege to  Dunn  to  remove  it  at  any  time  with- 
in 30  years.  It  bound  Rlsner  to  protect  the 
timber,  and  gave  Dunn  a  lien  on  both  tracts 
of  land  for  any  destroyed,  save  accidentally, 
and  for  any  shortage  In  acreage  of  either 
tract  There  were  a  number  of  other  hard 
and  oppressive  conditions  In  the  deed  not 
found  in  the  bond.  Dunn  claims  that  he  and 
Rlsner  made  another  trade  respecting  the 
land  and  timber  after  the  Moxley  White  Oak 
Timber  Company  declined  to  buy,  and  that 
the  deeds  were  In  execution  of  the  latter  con- 
tract. There  are  charges  of  fraud  and  deceit 
made  by  the  Rlsners  against  Dunn,  and  con- 
siderable evidence  was  Introduced  on  that 
Issue. 

While  Dunn  and  the  Rlsners  had  the  pow- 
er to  rescind  the  contract  of  May,  1899,  and 
to  make  another  in  lieu  of  it,  we  And  from 
the  record  that  such  was  not  the  Intention 
of  the  parties — at  least,  not  of  the  Rlsners. 
To  have  effected  a  rescission,  both  parties 
to  the  original  contract  must  have  concur- 
red In  it.  Rlsner  had  bought  the  land.  He 
never  consented  to  cancel  the  bond  evidenc- 
ing his  purchase.  When  Pischel  was  substi- 
tuted for  the  Moxley  Company  as  vendee  of 
the  trees.  It  became  Immaterial  what  the 
Moxley  standard  was.  The  purpose  of  the 
stipulation  was  to  insure  Dunn's  receiving 
the  $400  that  he  was  to  get  for  Ills  land. 
When  the  trees  were  sold  to  Pischel  for  more 
than  $400,  and  Dunn  was  paid,  be  no  longer 
had  an  Interest  In  the  matter.  The  trees  of 
the  kind  and  sizes  originally  set  apart  to  pay 
Dunn  had  been  sold  by  his  consent  and  pro- 
curement to  another,  which  satisfied  the  un- 
dertaking of  the  Rlsners  in  the  bond.  There 
was,  then,  no  consideration  to  support  the 
deed  made  by  the  Rlsners  to  Dunn  June  29, 
1900.  Whether  or  not  It  was  procured  by 
the  fraud  of  Dunn,  It  was  executed  by  the 
Rlsners  under  a  clear  mistake  of  fact  and  of 
their  legal  liability.  It  should,  therefore, 
have  been  canceled  by  the  judgment  of  the 
chancellor  in  this  action;  but  it  was  not 
The  sale  to  Pischel  was  of  all  the  trees  on 
l>oth  tracts  of  the  dimension  and  kind  nam- 
ed. They  were  branded  and  removed  by 
Pischel,  or  on  his  behalf,  and  he  has  paid 
Dunn  for  them.  Dunn  has,  for  all  above 
$400  due  him  by  the  Rlsners,  received  that 
much  of  their  mon^  without  consideration 
or  right,  and  ought  to  have  been  adjudged 


to  pay  it  over  to  the  Rlsners.  But  he  was 
not  All  the  other  timber  cut  or  destroyed 
by  Dunn,  whatever  its  dimensions  or  kind, 
was  the  taking  of  that  much  of  the  Rlsners' 
property,  and  he  ought  to  have  been  requir- 
ed to  pay  them,  for  it  Its  value  at  the  tim» 
he  cut  it    But  the  court  did  not  so  adjudge. 

The  case  ought  to  have  been  referred  t» 
the  master  commissioner  to  ascertain:  First 
The  amount  received  by  Dunn  from  Plschd 
above  $400.  Such  excess,  and  Its  interest 
from  the  date  he  received  the  money,  should 
be  adjudged  against  him  In  behalf  of  the 
appellants.  Second.  To  ascertain  the  kind, 
quantity,  and  value  of  trees  cut  and  destroy- 
ed by  Dunn,  other  than  that  sold  and  deliver- 
ed to  Pischel.  The  value  of  that  timber,  and 
Interest  on  the  amount  should  have  been 
adjudged  to.  appellants  against  Dunn.  Th» 
Judgment  should  also  cancel  the  deed  from 
the  Rlsners  to  Dunn,  executed  June  29,  1900. 

Reversed,  and  remanded  for  proceedings 
consistent  herewith. 


DIXON  et  al.  v.  DRISKIIiL  et  aL 

LOWERY  et  aL  v.  SAMEL 

(Court  of  Appeals  of  Kentucky.    Nov.  17, 1909.) 

1.  IHJT7NCTI0N  (§  46*)— TkeSPASS  TO  LAND. 

Under  Ky.  St.  1909,  {  2361  (Russell's  St  I 
1'^,  providing  that  the  owner  of  land  may  main- 
tam  the  appropriate  action  to  recover  damages 
for  any  trespass  or  injury  committed  thereon  or 
to  prevent  or  restrain  any  trespasses  or  other 
injury  thereon,  notwithstanding  such  owner  may 
not  have  actual  possession  of  the  land  at  the 
time  of  the  commission  of  the  trespass,  a  land- 
owner may  sue  in  equity  to  restrain  trespasses. 
[Ed.  Note. — For  other  cases,  see  Injunction* 
Cent  Dig.  Si  98,  90;   Dec.  Dig.  {  40.*] 

2.  Injunction  (5  118*)— Tkespass  to  Land. 

A  petition,  alleging  that  plaintiffs  were  the 
legal  owners  and  in  actual  possession  of  certain 
tracts  of  land  described,  that  defendants  were 
openly  claiming  to  own  the  land,  that  they  had 
been  and  were  cutting  timber  therefrom,  and 
were  threatening  to  continue  to  cut  and  remove 
the  timber,  and  unless  restrained  would  contin- 
ue to  do  so,  thus  causing  irreparable  injury  to 
plaintiffs,  stated  a  cause  of  action  for  an  injunc* 
tion  to  restrain  a  trespass  as  authorised  by  Ky. 
St  1909,  i  2361  (Russell's  St.  {  17). 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  SS  223-242;   Dec.  Dig.  1 11&*] 

Appeal  from  Circuit  Court,  Livingston 
County. 

"Not  to  be  officially  reported." 

Suits  by  George  Dixon  and  another  against 
Limbert  Drlsklll  and  others  and  by  Walter 
Lowery  and  others  against  Limbert  Drlsklll 
and  others.  Decrees  for  defendants,  and 
plaintiffs  appeal.     Reversed  and  remanded. 

O.  C.  Grasham  and  Wilson  &  Landrum,  for 
appdlants.     William  Marble,  for  appellees. 

CLAY,  G  These  two  cases  Involve  the 
same  questions,  and  will  be  considered  to- 
gether. In  the  case  of  George  Dixon  and 
Syd  E.  Sexton,  partners  trading  and  dolny 
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bnslness  under  the  firm  name  and  style  of 
"DUon  &  Sexton,"  against  Llmbert  Drisklll 
and  others,  the  petition  stated:  That  the 
plaintiffs  were  the  owners  by  legal  title  and 
were  In  the  actual  possession  of  certain  tracts 
of  land  described  therein;  that  the  defend- 
ants were  openly  claiming  to  be  the  owners 
of  the  lands  in  controversy;  that  they  had 
been  and  were  cutting  the  timber  therefrom, 
and  were  threatening  to  continue  to  cut 
and  remove  the  timber;  that,  unless  re- 
strained by  the  court,  they  would  continue 
to  CQt  and  remove  the  timber — thus  produc- 
ing great  and  Irreparable  Injury  to  the  plain- 
tiffs. In  the  case  of  Walter  Lowrey,  etc., 
against  Llmbert  Drlsklll  and  others,  the  pe- 
tition contains  the  same  allegations  with  ref- 
erence to  other  lands.  It  appears  from  the 
record  that  the  plaintiffs  below  In  each  of 
the  actions  claim  title  under  a  1,000-acre 
survey  and  patent  issued  to  James  Quarles. 
The  defendants  claim  under  a  3,000-acre  sur- 
vey and  patent  issued  to  McGlurg.  Both 
these  actions  were  brought  in  equity.  The 
chancellor,  taking  the  view  that  the  -ques- 
tion Involved  was  simply  the  location  of  a 
boundary  line  between  two  patents,  and  that 
whatever  possession  there  was  of  the  land 
In  dispute  was  common  to  both,  held  that 
the  action  was  not  cognizable  in  equity.  lie 
further  held  that,. the  plaintiffs  having  elect- 
ed to  pursue  their  actions  to  quiet  title,  the 
cases  presented  no  common-law  question,  and 
that  the  chancellor  was  without  authority  to 
settle  the  question  of  disputed  boundary.  In 
accordance  with  these  views,  he  entered  Judg- 
ment dismissing  the  petition  In  each  case. 
From  the  Judgments  below  the  plaintiffs  ap- 
peal. 

We  deem  It  unnecessary  to  determine  the 
<queBtlon  whether  or  not  the  chancellor  erred 
in  holding  that  plalntitTs  did  not  show  them- 
selves entitled  to  relief  under  section  11  of 
the  Kentucky  Statutes,  for  the  reason  that 
the  actions  brought  are  authorized  by  sec- 
tion 2361,  Ky.  St  (Russell's  St  {  17),  which 
Is  as  follows:  '^he  owner  of  land  may  main- 
tain the  appropriate  action  to  recover  dam- 
ages for  any  treq^ass  or  Injury  committed 
thereon,  or  to  prevent  or  restrain  any  tres- 
passes or  other  Injury  thereto  or  thereon, 
notwithstanding  such  owner  may  not  have 
the  actual  possession  of  the  land  at  the  time 
of  the  commission  of  the  trespass."  Under 
this  section  It  has  been  held  that  an  actfon 
will  lie  in  equity  to  restrain  trespass.  Dan- 
id  T.  Tmnnell,  113  S.  W.  51;  Bowling  v. 
Breathitt  Coal,  Iron  &  Lumber  Co.,  120  S. 
W.  317.  The  allegations  of  each  petition 
are  sofflcient  to  bring  the  cases  within  this 
statute.  We  therefore  conclude  that  the 
chancellor  erred  in  dismissing  the  petitions. 

We  express  no  opinion  upon  the  merits  of 
either  case.  We  deem  It  best  to  have  an 
adjudication  below  of  the  questions  Involved 
before  nndertaklng  to  decide  them  here. 


For  the  reasons  given,  ttie  Judgment  in 
each  case  is  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


TROSPBR  V.  EAST  JELLIOO  COAL  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  1909.) 

1.  Masteb  and  Sebvaitt  (§  236*)— Safe  Place 
TO  Work. 

A  servant  cannot  recover  for  injuries  if 
he  knows  of  a  danger  and  does  not  exercise 
ordinary  care  for  his  own  safety;  and,  where 
a  servant  engaged  in  hauling  rails  on  a  car  in  a 
mine  knew  that  certain  cross-beams  were  not 
high  enough  to  permit  him  to  pass  without 
stooping  while  riding  on  the  car.  and  neglected 
to  do  so  when  passing  under  one  of  them,  which 
he  could  have  seen  if  he  had  looked,  he  could 
not  recover  for  injuries  resulting  from  such  neg- 
lect 

[E}d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  733;   Dec.  Dig.  {  236.*] 

2.  Master  and  Sebvant  (5  236*)— Permanent 
Structubes  Near  Tbaok— Appucation  of 
Rule. 

The  rule  applicable  to  permanent  stmctaies 
by  the  side  of  railroad  tracks  or  overhead  brid- 
ges does  not  apply  to  employes  in  a  mine  who 
either  walked  or  rode  slowly  behind  a  mule. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  733;    Dec  Dig.  S  236.*] 

Appeal  from  Circuit  Court,  Knox  County. 

"To  be  officially  reported." 

Action  by  John  Trosper  against  the  East 
Jelllco  Coal  Company.  There  was  a  direct- 
ed verdict  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

Edward  W.  Hines,  B.  B.  Oolden,  and  Mc- 
Chord,  Hlnes  &  Norman,  for  appellant  Pit- 
zer  D.  Black,  James  D.  Black,  and  William 
B.  Black,  for  appellee. 

CLAY,  C.  Appellant,  John  Trosper,  In- 
stituted this  action  against  appellee,  'Boat 
Jelllco  Coal  Company,  to  recover  damages 
for  personal  Injuries.  Upon  the  conclusion 
of  the  evidence  the  court  gave  a  peremptory 
Instruction  to  find  for  appellee.  To  review 
the  propriety  of  this  ruling  this  appeal  Is 
prosecuted. 

At  the  time  appellant  was  Injured  he  was 
employed  In  removing  some  steel  rails  and 
air  pipe  from  appellant's  mine,  and  was 
struck  by  an  overhead  timber.  He  had  been 
in  appellee's  employment  for  seven  or  eight 
years,  but  during  the  greater  part  of  that 
time  he  worked  outside  of  the  mine.  While 
so  employed  he  ran  the  locomotive  engine 
for  a  while,  and  also  a  small  dinky  engine. 
He  also  ran  the  drum  which  pulls  the  coal 
up  and  down  the  hill,  and  the  compressor 
which  forces  the  air  into  the  mine.  A  few 
days  prior  to  the  accident  Trosper  and  an 
employe  by  the  name  of  Franck  Bnrcb  ex- 
changed Jobs.  Burcb  was  employed  on  the 
Inside  of  the  mine  In  some  capacity  neces- 
sitating the  use  of  a  car  and  mule  in  haul- 
ing water,  slate,  and  other  things.    The  ex- 
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change  was  made  at  the  request  of  Trosper 
and  Burch,  and  was  approved  by  the  mine 
foreman.  Tbe  accident  occurred  in  wliat  is 
Icnown  as  the  "7th  left  entry"  of  the  mine. 
The  coal  had  been  practically  exhausted 
■when  the  work  of  "robbing  the  mine"  (i.  e., 
pulling  the  stumps,  removing  the  rails,  etc.) 
had  commenced  at  the  bead  of  the  entry. 
In  order  to  save  the  piping  and  steel  rails 
in  said  entry,  it  became  the  duty  of  appel- 
lant, his  brother,  Milton  Trosper,  and  anoth- 
er employe  of  the  name  of  James  Curtis*  to 
remove  the  piping  and  rails  to  the  outside 
of  the  mine.  It  was  in  the  performance  of 
this  duty  that  appellant  was  injured.  The 
place  at  which  he  was  injured  was  about 
midway  between  the  two  ends  of  the  entry, 
which  was  several  hundred  feet  in  length. 
There  were  arranged  in  the  mine  certain 
cross-beams  which  were  located  1%  to  2 
feet  from  the  top  of  the  mine.  These  cross- 
beams were  set  In  hatches  cut  into  the  slate 
and  supported  the  pipes  which  conveyed 
air  from  the  compressor  on  the  outside.  At 
first  appellant  and  his  fellow  workmen  drag- 
ged the  rails  out  on  the  ground.  He  then 
claims  he  was  instructed  by  the  mine  fore- 
man to  use  a  car  for  that  purpose.  The 
steel  rails  were  placed  on  the  back  of  the 
car  and  fastened  there  with  a  chain;  four 
rails  being  hauled  at  a  time.  It  became 
necessary,  according  to  the  evidence  for  ap- 
pellant, for  him  and  his  two  fellow  work- 
men to  stand  on  the  bumper  in  front  of  tbe 
car  In  order  to  hold  it  on  the  track.  The 
bumper  was  about  10  Inches  above  the  rails 
of  the  track.  While  standing  on  the  bump- 
er, appellant  claims  that  he  turned  his  head 
to  see  whether  or  not  the  rails  were  going 
to  catch  in  the  ties  behind  the  curve,  and, 
as  he  did  so,  Curtis  hallooed  for  him  to 
look  out.  Appellant  started  to  throw  his 
head  under  the  timber,  but  the  timber 
struck  his  head  and  pressed  htm  over  the 
car,  thus  causing  the  Injury  complained  of. 
According  to  the  evidence  for  appellant, 
the  cross-beams  were  located  about  five 
feet  and  a  half  or  a  little  over  above  the 
track.  According  to  the  testimony  for  ap- 
pellee, the  cross-beams  were  more  than  six 
feet  distant  from  the  track.  Appellant  is 
six  feet  three  inches  tall.  While  he  had 
wi>rked  on  the  outside  of  the  mine  his  evi- 
dence shows  that  he  had  frequently  been 
In  the  mine.  The  evidence  shows  that  Cur- 
tis and  appellant's  brother  always  stooped 
when  walking  under  the  cross-beams.  On 
the  evening  of  the  accident  appellant  and 
his  companiona  had  made  at  least  two  trips 
into  the  seventh  left  entry,  and  had  passed 
the  cross-beams  not  less  than  four  times. 
The  mine  was  sufficiently  lighted  to  enable 
appellant  to  see  a  distance  of  from  30  to  35 
feet.  Appellant  was  engaged  as  driver,  and 
It  was  his  duty  to  look  after  the  mule.  He 
was  in  charge  of  the  work  that  was  then 
being  done.  In  answer  to  the  question, 
"Ton  knew  as  a  matter  of  fact  that  there 


were  cross-beams  along  different  places  in 
the  seventh  left  entry?"  Appellant  answer- 
ed, "Yes."  The  further  question  was  asked: 
"Then,  if  you  had  looked  up  there,  you 
could  have  seen  that  cross-beam  with  which 
you  came  in  contact?  A.  Yes."  It  is  man- 
ifest from  this  evidence  that  appellant  knew 
the  cross-beams  were  there.  They  were 
right  before  his  eyes  and  could  be  readily 
seen.  All  he  had  to  do  was  to  bend  his 
head  and  avoid  coming  in  contact  wifh 
them.  While  it  is  the  duty  of  the  master  to 
furnish  the  servant  a  reasonably  safe  place 
in  which  to  work,  yet  the  servant  cannot  re- 
cover if  he  knows  of  a  danger,  and  does  not 
exercise  ordinary  care  for  his  own  safety. 
Knowing  of  the  location  of  the  cross-beams, 
appellant  could  have  escaped  injury  by  the 
exercise  of  the  slightest  degree  of  care. 

Appellant  Insists,  however,  that  the  rule 
applicable  to  permanent  structures  by  the 
side  of  railroad  tracks  or  overhead  bridges 
should  be  applied  in  this  case.  There  is, 
however,  a  wide  distinction  between  the  two 
cases.  A  train  moves  along  at  a  high  rate 
of  speed.  A  trainman  while  engaged  in  the 
performance  of  his  duty  on  the  top  or  side 
of  a  car  may  be  caught  unawares.  While 
his  attention  is  fixed  upon  the  performance 
of  his  duties,  he  may  be  suddenly  carried 
under  a  bridge  and  thrown  from  the  train. 
Here  the  employes  either  walked  or  rode 
slowly  behind  a  mule.  The  cross-beams 
were  a  part  of  the  general  plan  of  the  mine. 
Entries  In  mines  are  necessarily  low,  as 
there  must  be  economy  of  space.  This  Is 
not  the  case  with  reference  to  overhead  or 
side  structures  along  a  railroad.  There  is 
plenty  of  room  for  them.  There  was  no 
danger  of  being  caught  unawares  by  being 
carried  rapidly  beneath  one  of  the  cross- 
beams. Being  there  as  a  permanent  part 
of  the  mine,  it  was  necessary  for  appellant 
in  the  exercise  of  ordinary  care  to  recog- 
nize their  presence  and  avoid  coming  in 
contact  with  them.  If  it  was  necessary  to 
stoop  while  walking  In  order  to  avoid  the 
timber,  as  appellant's  companions  testified, 
it  was  all  the  more  necessary  to  stoop  when 
standing  on  the  bumper,  which  was  10  inch- 
es above  the  track.  As  the  proof  shows 
the  mine  was  weU  lighted,  the  cross-beams 
were  right  before  his  eyes.  He  could  not 
close  bis  eyes  to  their  presence,  and  then 
recover  for  an  Injury  which  was  entirely 
due  to  his  failure  to  observe  them. 

The  fact  that  the  pipe  had  been  removed 
from  the  cross-beams  at  tbe  time  of  the  ac- 
cident has  no  bearing  upon  the  case.  Ap- 
pellant knew  this  fact,  because  he  was  en- 
gaged at  that  very  time  in  taking  the  air 
pipes  out  of  the  mine;  and  he  knew  from 
whence  the  air  pipes  had  come.  Having 
stated  that  he  knew  the  cross-beams  were 
there,  it  is  immaterial  that  the  air  pipes 
were  not  resting  on  the  cross-beams.  Even 
though  the  place  where  appellant  was  work- 
ing may  not  have  been  reasonably  safe  for 
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a  person  who  did  not  know  of  the  presence 
of  the  croaa-beams.  It  cannot  be  said  that 
the  place  was  not  reasonably  safe  for  one 
who  actnally  knew  the  cross-beams  were 
there.  We  therefore  conclude  that  the  trial 
court  properly  Instructed  the  Jury  to  find 
for  appellee. 
Judgment  affirmed. 


BOARD  OF  EDUCATION  FOR  PIKE  COUN- 
TY V.  A.  H.  ANDREWS  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  29,  1909.) 

1.  Schools  and  Schooi.  Distbicts  (§  41*) — 
Alteration  of  Distbicts— Rbtboactive  Op- 

EBATJON. 

The  act  of  March  24,  1908  (Laws  1908,  p. 
133.  c  56),  for  the  gOTeniment  and  regulation 
of  the  common  schools,  having  been  enacted  lone 
after  judgment  was  rendered  against  a  school 
district,  could  not  affect  the  rights  of  the  judg- 
ment creditor  or  the  district's  previous  liabilities. 
[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  .73;  Dec.  Dig.  § 
41.*] 

2.  Schools  and  School  Distbicts  (§  41*)— 
Altebation  of  Distbicts— CoNSTmrnoNAL- 
HT. 

The  act  is  constitutional,  though  it  does 
not  provide  for  paying  debts  of  school  districts 
owing  at  the  time  of  its  adoption. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  73;  Dec.  Dig. 
I  41.*] 

3.  Schools  and  School  Distbicts  (§  41*)— 
Altebation  of  Distbicts— Debt  fob  School 

FUBNITDBE   —   LlABIUTT     OF     DiSTBICT;    OB 
COUNTT. 

A  school  district  having  prior  to  the  act 
cnated  a  debt  for  furniture,  and  used  and  en- 
joyed the  same,  the  patrons  and  property  of 
the  district,  as  it  stood  prior  to  the  act,  and  not 
the  property  of  the  entire  county,  should  pay 
such  debt. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i  73;  Dec.  Dig.  S 
41.«] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  the  A.  H.  Andrews  Company 
against  School  District  No.  67  of  Pike  Coun- 
ty. From  a  judgment  requiring  the  county 
board  of  education  to  levy  a  tax  to  satls^ 
plaintlfTs  debt.  Interest,  and  costs,  after  It  re- 
covered judgment  against  the  district,  the 
board  appeals.    Affirmed. 

A.  F.  Childress,  for  appellant  James  M. 
Roberson,  for  appellee. 

LASSING,  J.  The  A.  H.  Andrews  Com- 
pany obtained  a  Judgment  in  the  Pike  circuit 
court  against  the  trustees  of  School  District 
No.  67  for  $152.24  for  school  desks  and  sup- 
plies furnished  to  said  district  The  trustees 
were  directed  to  levy  a  tax  for  the  purpose 
of  liquidating  this  debt  For  some  reason 
they  failed  to  comply  with  the  order,  and, 
before  steps  were  taken  to  compel  them  to 
do  go,  the  school  law  passed  March  24,  1908, 
went  Into  effect  Laws  1908,  p.  133,  c.  56. 
Plaintiff  thereupon  filed  an  amended  or  sup- 


plemental petition  attacking  the  constitution- 
ality of  the  act  of  March  21,  1908,  In  so  far 
as  it  affected  Its  right  to  collect  Its  debt  The 
constitutionality  of  said  act  was  assailed  on 
the  ground  that  it  made  no  provision  for  the 
payment  of  debts  owing  by  this  various  school 
districts  at  the  time  of  its  adoption.  The 
board  of  education  for  Pike  county  filed  a  de- 
murrer to  this  supplemental  pleading,  which 
was  overruled,  and  thereupon  the  board  de- 
clined to  plead  further,  and  the  court  enter- 
ed a  judgment  declaring  the  act  of  1908  un- 
constitutional and  void  in  so  far  as  the  rights 
of  plaintiff  were  affected  by  said  act  or  by 
sections  9  or  11  thereof.  The  court  further 
adjudged  that  the  board  of  education  had 
superseded  the  district  trustees,  and  he  di- 
rected said  board  to  proceed  to  levy  the  tax 
under  the  provisions  of  the  law  as  it  existed 
prior  to  the  adoption  of  the  act  of  1008  for 
the  purpose  of  satisfying  plaintlfTs  debt.  In- 
terest, and  costs.  From  said  judgment  the 
l)oard  of  education  prosecutes  this  appeal. 

The  Judgment  entered  by  the  chancellor 
was  In  effect  merely  a  direction  to  the  coun- 
ty board  of  education,  which  under  the  act  of 
1908  superseded  or  took  the  place  of  the 
board  of  trustees  for  said  district  No.  67,  to 
carry  out  the  Judgment  that  had  theretofore 
been  entered  in  this  case.  The  act  of  1908, 
having  been  passed  and  become  operative 
long  after  the  rendition  of  the  Judgment 
which  fixed  plaintiff's  rights  and  determined 
the  district's  liability,  could  in  no  wise  af- 
fect either.  Its  provisions  were  not  intended 
in  any  wise  to  be  retroactive,  but  they  look 
to  and  deal  with  the  present  and  for  the  fu- 
ture good  of  the  various  schools  throughout 
the  country.  The  act  of  1908  Is  constitution- 
al and  has  been  so  held  by  this  court  but  it 
does  not  apply  to  this  case.  District  No.  67 
had  created  this  debt  used  and  enjoyed  the 
furplture  for  which  It  was  created,  and  it  is 
but  natural  and  right  that  the  patrons  and 
property  of  District  No.  67,  as  it  stood  prior 
to  the  act  of  1908,  and  not  the  property  of 
the  entire  county,  should  pay  this  debt;  and, 
the  circuit  Judge  having  so  adjudged  and  di- 
rected, the  Judgment  Is  affirmed. 


RELIANCE  TEXTILE  &  DYE  WORKS  CO. 

V.  WILLIAMS. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  1909.) 

MaSTEB    and     SEBVANT    (J     177*)— INJUBY    TO 

Sebvant— Fellow  Sebvants. 

Where  the  undisputed  evidence  showed  that 
a  servant  was  injured  in  conseQuence  of  an  act 
committed  by  a  fellow  servant,  there  coald  be 
no  recovery  from  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  352 ;   Dec.  Dig.  $  177.*] 

Appeal  tiom  Circuit  Court  Kenton  Coun- 
ty, Common-Law  and  Equity  Division. 

"Not  to  be  officially  reported." 

Action  by  John  Williams  against  the  Re- 
liance Textile  &  Dye  Works  Company.    From 
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a  judgment  for  plaintiff,  defendant  appeals. 
Reversed.  ** 

OalTln  ft  Galvln  and  R.  H.  Gray,  for  appel- 
lant   B.  F.  Orazlana,  for  appdlee. 

CARROLL,  J.  In  JTannary,  1007.  the  ap- 
pellant company  bad  stored  in  Its  warehouse 
several  hundred  bales  of  tightly  compressed 
cotton  goods.  These  bales,  which  weighed 
some  600  or  600  pounds  each,  were  piled  in 
the  warehouse  on  top  of  each  other  In  tiers. 
The  appellee,  Williams,  was  Injured  by  one 
of  these  bales  falling  on  his  foot  from  the 
top  of  a  tier  in  which  It  was  placed.  To  re- 
cover for  the  Injuries  sustained  he  brought 
this  action,  and  a  Jury  assessed  his  damages 
at  $1,000. 

A  motion  In  behalf  of  the  appellant  for  a 
peremptory  instruction  was  made  at  the  con- 
clusion of  the  evidence  for  the  appellee,  and 
renewed  when  all  the  evidence  was  in.  We 
have  reached  the  conclusion  that  this  request 
should  have  been  granted.  The  appellee  was 
entirely  familiar  with  the  arrangement  and 
location  of  the  bales  in  the  warehouse,  as 
he  had  been  working  in  and  about  it  some 
three  months,  and  bis  duties  as  porter  and 
laborer  required  him  to  handle  and  move 
the  bales.  He  was  the  only  witness  In  his 
behalf  who  testified  as  to  the  falling  of  the 
bale,  Its  location  Immediately  before  it  fell, 
and  the  position  in  which  he  was  standing 
when  it  fell.  He  said  repeatedly  in  the 
course  of  his  examination  that  be  did  not 
know  what  caused  the  bale  to  fall,  and  fur- 
ther that  several  persons — one  of  them  being 
Sidney  Fox — were  engaged  as  co-laborers 
with  him  at  the  time  It  fell,  helping  to  re- 
move the  bales  from  the  warehouse.  Fox, 
being  Introduced  by  the  appellant,  testified 
that  he  toppled  the  bale  over  so  that  It  mlgbt 
fall  on  the  floor  to  be  carried  out,  but  that 
before  doing  so  he  notified  Williams  and 
others,  who  were  present,  to  get  out  of  the 
way,  and  supposed  they  had  done  so. 

The  uncontradicted  evidence  upon  three 
Tltal  points  in  the  case  is  (1)  that  appellee 
did  not  know  what  caused  the  bale  to  fall; 
(2)  that  Fox  Intentionally  threw  It  ofT  the 
tier  so  that  it  might  be  carried  ont;  and  (8) 
that  Fox  was  a  fellow  servant  of  WllUains. 
With  these  three  propositions  undisputed,  ap- 
'pellee  had  no  case  to  submit  to  a  Jury. 

Wherefore,  the  judgment  is  reversed,  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 


MAT  et  al.  t.  FERGUSON  et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  18, 1909.) 

1.  iNTOxicATiHo  Liquors  (8  40*)— Local  Op- 
tion Elections— Statutes. 

TTnder  the  Cammack  act  (Act  March  14, 
1906  [Acts  1906,  p.  86,  c.  211),  providing  for 
local  option  elections  for  entire  counties,  ex- 
cept that  cities  of  the  first,  second,   third,  or 


fourth  class  may  hold  an  election  on  the  same 
day,  the  county  is  the  absolute  unit  except  in 
counties  In  which  a  city  of  the  first,  second, 
third,  or  fourth  class  is  situated,  and  in  such 
counties  all  of  the  territory  outside  of  the  city 
limits  is  an  absolute  unit,  and  the  city  Is  a 
separate  unit,  and,  where  a  vote  is  ordered  for 
an  entire  county  in  which  there  Is  situated  a 
citv  of  the  first,  second,  third,  or  fourth  class, 
unless  a  separate  vote  is  asked  for  and  bad 
within  the  limits  of  the  city,  it  is  'bound  by 
the  result  of  the  election  In  the  entire  county, 
and  it  Is  only  where  the  citizens  of  the  city 
seek  and  are  granted  a  separate  vote  on  the 
same  day  that  its  right  to  be  treated  as  a  sepa- 
rate unit  is  recognized. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  34 ;   Dec.  Dig.  {  40.*] 

2.  Intoxicating  Liquobs  (§  40*)— Locai,  Op- 
tion Elections— Statutes. 

Where  prohibitory  laws  are  not  in  force  In 
a  county,  any  magisterial  district,  voting  pre- 
cinct, or  town  of  any  class  may  vote  to  es- 
tablish prohibition  within  the  limits  of  such 
district,  precinct,  or  town,  but,  where  prohibi- 
tion has  been  established  In  the  entire  county 
pursuant  to  the  Cammack  act  (Act  March  14, 
1906  [Acts  1906,  p.  86,  c.  21]),  a  unit  has  been 
established,  and  the  vote  cannot  again  be  taken 
in  any  subdivision  of  the  county  other  than 
in  a  city  of  the  first,  second,  third,  or  fourth 
class  situated  in  the  county,  unless  it  is  taken 
in  the  entire  county,  and,  so  long  as  a  city  of 
one  of  the  designated  classes  in  a  county  pre- 
serves Its  Identity  by  taking  a  vote  on  the  same 
day  that  the  vote  is  taken  in  the  entire  county, 
its  status  is  not  changed  by  the  will  of  the 
majority  of  the  voting  j}opuIation  of  the  county 
or  of  a  magisterial  district  therein. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  34;   Dec.  Dig.  |  40.*] 

Appeal  ftom  Clrcnlt  Court,  Muhlenberg 
County. 

"To  be  oflldally  reported." 

Election  contest  by  John  T.  May  and  oth- 
ers against  J.  B.  Ferguson  and  others.  From 
a  judgment  of  the  circuit  court  adverse  to 
the  contestants,  they  appeal.  Reversed,  with 
directions. 

Willis  &  Meredith,  Belcher  &  Sparks,  and 
J.  K.  Freem/in,  Jr.,  for  appellants.  Walker 
Wllklns  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  appellees. 

LASSING,  J.  In  August,  1903,  a  local 
option  election  was  held  under  the  law  then 
In  force  for  the  entire  county  of  Muhlenberg. 
At  that  election  a  separate  vote  was  had 
within  Central  City.  The  county  voted  dry 
and  the  city  wet.  No  election  has  been  held 
In  the  entire  county  since  that  time.  On  Oc- 
tober 6,  1906,  another  election  was  held  in 
Central  City,  and  the  dty  again  voted  wet 
In  July,  1908,  petitions  were  filed  with  the 
county  Judge,  signed  by  the  requisite  num- 
ber of  voters  residing  In  magisterial  district 
No.  1,  which  is  composed  of  six  voting  pre- 
cincts, including  Central  City,  asking  for  a 
local  option  election  In  said  magl^erlal  dis- 
trict Petitions  were  thereafter  filed,  signed 
by  the  requisite  number  of  citizens  of  Cen- 
tral City,  asking  for  a  separate  vote  at  the 
same  time.    The  election  was  on  August  Slst 
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ordered  to  be  held  on  December  7th,  and  it 
was  ao  held ;  the  officers  who  officiated  at  the 
regular  November  election,  1907,  acting  as  the 
officers  of  this  election,  except  In  cases  where 
tbey  had  removed  from  the  precinct  or  other- 
wise disqualified  themselres.  In  this  election 
on  December  7th  the  district  went  dry  by 
something  like  400  and  the  dty  by  2S.  The 
residents  of  the  dty  were  with  few  excep- 
tions denied  the  right  to  participate  In  the 
election  for  the  district ;  separate  bnllots  be- 
ing famished  to  the  voters  for  the  district 
election  from  those  for  the  city  election.  The 
wets  contested  the  validity  of  the  election  be- 
fore the  county  board,  and,  Us  decision  be^ 
lag  adverse  to  their  contention,  they  prosecut- 
ed an  appeal  to  the  circuit  court,  where  they 
were  again  unsuccessful,  and  the  case  la 
brought  before  xa  for  review. 

Many  reasons  are  assigned  why  the  elec- 
tion should  be  set  aside,  the  prindpal  of 
which  is  that  there  was  no  authority  in  law 
to  warrant  the  county  judge  in  ordering  a 
local  option  election  in  magisterial  district 
No.  1,  and  from  the  conduslon  which  we  have 
reached  this  Is  the  only  question  which  we 
will  consider.  Under  the  Oammack  act, 
which  became  a  law  March  14,  1006  (Acts 
1906,  p.  86,  c.  21),  the  county  is  the  absolute 
nnit  in  all  counties  save  those  In  which  there 
is  situated  a  dty  of  the  first,  second,  third, 
or  fourth  class,  and  in  such  counties  all  of 
tbe  territory  outside  of  such  dty  limits  is  an 
absolnte  unit,  and  the  city  Is  made  a  separate 
unit.  This  was  a  complete  reversal  of  the 
order  of  things  that  bad  theretofore  existed, 
for  under  tbe  law  in  force  prior  to  the  adop- 
tion of  this  act  the  precincts  and  incorporat- 
ed towns  of  whatever  class  were  recognized 
as  separate  units,  and  might  take  a  separate 
rote  upon  the  question  as  to  whether  or  not 
local  option  should  be  enforced  within  a 
given  boundary  or  territory.  The  old  law 
was  not  satisfactory  to  the  temperance  or 
local  option  adherents,  and,  in  order  that 
tbe  dtlzens  In  one  part  of  a  county  might 
have  a  voice  in  determining  whether  or  not 
prohibition  should  be  enforced  In  another  pari 
of  the  county,  the  law  was  amended  as  above 
indicated  so  as  to  make  tbe  county  the  unit, 
and  the  only  exception  which  the  act  recog- 
nizes is  that  dtles  of  the  first,  second,  third, 
and  fourth  class  are  made  separate  units,  but 
in  order  for  them  to  avail  themselres  of  the 
right  to  be  recognized  as  separate  units,  it  is 
necessary  that  they  should  vote  upon  the 
same  day  upon  which  the  vote  is  taken  in 
the  entire  county  when  the  question  is  sub- 
mitted as  to  whether  or  not  prohibition  shall 
prevail  in  the  county.  So  that,  where  a  vote 
is  ordered  upon  this  question  for  the  «itire 
county  In  which  there  is  situated  a  dty  of 
the  first,  second,  third,  or  fourth  class,  un- 
less a  separate  vote  is  asked  for  and  had 
within  the  territorial  limits  of  such  city,  it  Is 
bound  by  the  result  of  the  election  in  the  en- 
tire county,  and  It  Is  only  where  its  citizens 
seek  and  are  granted  a  separate  vote  on  the 
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same  day  that  its  right  to  be  treated  as  a 
separate  unit  is  recognized.  Yates,  Cktunty 
Judge,  v.  Nunnelly,  125  Ky.  644,  102  &  W. 
292,  80  Ky.  Law  Rep.  984. 

Central  City  is  a  dty  of  tbe  fourth  class. 
It  had  on  the  eth  of  October,  1906,  voted 
wet.  The  entire  county  outside  of  said  dty 
was  at  that  time  dry.  Mo  vote  had  been  tak- 
en in  the  entire  county  since  1903,  at  which 
time  it  voted  dry.  It  is  most  earnestly  in- 
sisted for  appellant  that,  inasmuch  as  the 
law  expressly  provides  that  no  election  can 
be  held  upon  this  question  oftener  than  once 
in  three  years,  the  county  Judge  had  no  right 
to  order  an  election  upon  this  question  at  all 
unless  he  had  ordered  it  for  the  entire  coun- 
ty; that  there  is  no  authority  in  law  what- 
ever for  ordering  a  vote  in  a  subdivision  of 
a  county  other  than  a  city  of  the  first,  sec- 
ond, third,  or  fourth  class  where  such  county 
has  theretofore  voted  dry.  The  whole  object 
of  temperance  legislation  has  been  to  bring 
about  prohibition  and  create  dry  territory, 
and  courts  in  dealing  with  this  class  of  legis- 
lation have  borne  in  mind  this  primary  object 
of  the  Legislature,  and  have  construed  such 
acts  as  far  as  possible  so  as  to  carry  out  this 
legislative  intent  Hence  it  has  been  held 
that  where  territory  is  wet  where  prohibition 
has  not  theretofore  been  enforced,  any  shb- 
division  of  a  county  may  vote  upon  the  ques- 
tion of  establishing  prohibition  therein,  but 
no  subdivision  of  a  county  other  than  dtles 
of  the  first,  second,  third,  or  fourth  class  may 
take  a  vote  upon  tbe  question  at  all  when 
prohibition  is  already  enforced  within  such 
territorial  limit.  In  other  words,  where  no 
prohibitory  laws  are  in  force  in  the  county, 
any  magisterial  district,  voting  precinct,  or 
town  of  any  class  may  vote  to  establish  pro- 
hibition within  the  limits  of  such  magisterial 
district,  voting  precinct,  or  town;  but,  where 
proliibitlon  bas  been  established  in  the  entire 
comity,  a  different  rule  obtains.  A  unit  has 
been  established,  and  the  vote  can  never 
again  be  taken  in  any  subdivision  of  that 
county  other  than  in  some  one  of  the  cities 
belonging  to  the  excepted  class,  unless  it  is 
taken  in  the  entire  county.  So  that,  where 
a  precinct  or  magisterial  district  bas  once 
been  made  dry  by  a  vote  of  the  county,  it 
must  forever  remain  dry,  unless  the  bond  is 
lifted  by  the  people  of  the  entire  county.  Eg- 
gen,  etc.,  v.  Offutt,  etc.,  128  Ky.  814,  108  S. 
W.  333,  32  Ky.  Law  Rep.  1350.  It  is  true, 
in  the  case  to  which  we  have  Just  referred, 
this  identical  question  was  not  before  tbe 
court,  but  just  tbe  converse  of  the  conditions 
with  which  we  are  dealing  were  under  consid- 
eration. There  tbe  county  was  wet,  and  the 
precinct  had  taken  a  vote  upon  the  question 
as  to  whether  or  not  prohibition  should  be 
enforced  within  its  limits  and  had  voted  dry, 
and  the  court  held  that  it  might  do  so,  but 
in  tbe  same  opinion  distinctly  stated  that,  if 
I  the  county  In  which  this  precinct  was  situated 
I  had  theretofore  voted  dry,  the  election  would 
,  have  t)een  Invalid,  for  prohibition  having  been 
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established  In  the  connty,  the  unit,  the  will 
of  the  people  therein  could  not  be  overthrown 
by  the  voters  of  any  part  of  that  unit 

Applying  the  rule  announced  in  that  case 
to  the  case  at  bar,  we  find  that  there  are  In 
Muhlenberg  county  two  units  of  equal  dlg^ 
nlty,  one  including  all  of  the  county  outside 
of  the  limits  of  Central  City,  the  other  in- 
cluding the  territory  within  the  limits  of 
Central  City,  and,  so  long  as  the  city  pre- 
serves its  Identity  by  taking  a  vote  upon  the 
same  day  that  the  vote  is  taken  In  the  en- 
tire connty.  Its  status  cannot  be  changed  by 
the  wUl  of  the  majority  of  the  voting  popula- 
tion of  Muhlenberg  connty,  mucb  less  of  a 
magisterial  district  therein,  and,  the  precinct 
er  magisterial  district  in  dry  territory  no 
longer  being  recognized  as  a  unit,  there  was 
no  authority  under  which  the  county  judge 
could  legally  order  the  election  in  magiste- 
rial district  No.  1,  and,  as  a  vote  had  been 
taken  In  Central  City  within  less  than  three 
years  from  December  7,  1908,  the  connty 
judge  was  without  authority  to  order  an 
election  in  said  city  on  said  date,  and  for 
these  reasons  both  of  said  elections  were  il- 
legal and  absolutely  void.  This  being  true.  It 
Is  unnecessary  to  consider  the  other  ques- 
tions raised  upon  this  appeal. 

The  judgment  is  reversed,  with  directions 
to  the  lower  court  to  enter  a  judgment  in 
conformity  with  this  opinion,  declaring  each 
of  said  elections  null  and  void. 


ILLINOIS  CENTRAL  R.  CO.  et  al.  t. 

HAYNBS. 

(Court  of  Appeals  of  Kentucky.    Nov.  19,  1909.) 

1.  Limitation  of  Actions  (J  55?)— Computa- 
tion—Accbuai,  OP  Action. 

A  railroad  in  double-tracking  its  road  in 
1900  dug  borrow  pits,  and  several  years  after 
a  stream  overflowed  its  banks  and  ran  into  the 
pits,  thereby  ciianging  the  channel  of  the  stream, 
which  in  1906  and  1907  injured  plaintiff's  land 
and  crops.  Held^  that  the  rule  that,  where  an 
injury  to  real  estate  results  from  the  construc- 
tion of  a  permanent  structure,  the  cause  of 
action  accrues  on  the  completion  of  the  struc- 
ture, was  not  applicable,  and  an  action  for  dam- 
ages brought  in  1908  was  in  time. 

[Ed.   Note.— For  other  cases,   see  Limitation 
of  Actions,  Cent.  Dig.  J  305;   Dec.  Dig.  §  55.*] 

2.  TBIAL  (J  253*)— INBTBDCTIONS— BXCITIDING 

Issues— D  am  a  oes. 

In  an  action  for  injuries  to  plaintiff's  land, 
the  tiling  in  &  ditch  thereon,  and  crops  by  the 
change  in  the  course  of  a  stream,  because  of  a 
railroad  l>orrow  pit,  in  which  action  there  was 
evidence  that  the  water  washed  wide,  deep  gul- 
lies through  the  land,  and  that  the  soil  was  car- 
ried away,  an  instruction  on  the  measure  of 
damages,  which  fails  to  charge  on  permanent  in- 
jury to  the  land,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  613-623;    Dec.  Dig.  |  253.*] 

3.  Waters  and  Water  Courses  (8  178*)  — 
Flowaoe— Measube  or  Damages. 

In  such  case  the  measure  of  damages  would 
t>e  the  sum  sufficient  to  restore  the  tiling  to  the 
condition  it  was  in  prior  to  the  overflow,  the 
market   value   of  the  crops  destroyed,   and,   if 


the  injury  was  temporary,  that  diminution  in  the 
value  of  the  ase  of  the  land  during  continuance 
of  the  injury,  or,  if  permanent, .  the  difference 
between  the  market  value  of  the  land  before  it 
was   injured  and   after  it  was   injured. 

[£!d.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §8  251-255;  Dec. 
Dig.  {  178.*] 

4.  Waters  and  Wateb  Coubsbs  (8  179*)  — 
FLOWAaE—DAMAQES— Instruction. 
'  Where,  in  such  action,  there  was  evidence 
that  prior  overflows  had  caused  injuries  to 
plaintiff's  land  and  crops,  defendant  was  entitled 
to  an  instruction  that  there  could  l>e  no  recov- 
ery unless  the  change  in  the  course  of  the 
stream  caused  the  damage  to  plaintiff's  land  to 
a  greater  extent  than  it  did  prior  to  the  acta 
complained  of. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  8  257;   Dec.  Dig.  8 

Appeal     from     Circuit     Court,     Carlisle 
County. 
"Not  to  be  offlclaily  reported." 
Action  by  E.  W.  Haynes  against  the  Illi- 
nois Central  Railroad  Company  and  others. ' 
From  a  judgment  for  piaiutift,  defendants 
appeal.     Reversed  and   remanded   for  new 
trial. 

Trabue,  Doolan  ft  Cox,  Robbins  &  Thom- 
as, John  E.  Kane,  Blewett  Lee,  and  R.  O. 
Robbins,  for  appellants.  Shelbourne  & 
Smith,  for  appellee. 

CLAY,  C.  Appellee,  K  W.  Haynes,  Insti- 
tuted this  action  against  the  Illinois  Cen- 
tral Railroad  Company  et  al.  to  recover  dam- 
ages for  injury  to  his  crops  and  land,  alleg- 
ed to  have  been  caused  by  appellants.  The 
jury  returned  a  verdict  in  appellee's  favor 
for  $C80.  From  the  judgment  based  there- 
on, this  appeal  Is  prosecuted. 

Appellee,  E.  W.  Haynes,  is  the  owner  of 
at>out  150  acres  of  land  situated  just  south 
of  Arlington,  Ky.,  and  along  the  line  of  the 
Illinois  Central  Railroad  Company.  The 
railroad  was  double-tracked  about  the  year 
1900,  over  and  tlirough  the  lands  of  appellee. 
In  double-tracking  their  railroad,  appellants 
dug  some  borrow  pits.  A  few  years  later, 
Cane  creek  began  to  flow  over  the  embank- 
ment next  to  the  town  of  Arlington  and  In- 
to the  borrow  pits.  This  resulted  in  chan- 
ging the  channel  of  the  stream.  The  water 
then  continued  In  a  straight  course  untli  It 
passed  under  a  trestle  at  an  abrupt  angle. 
Drift  logs  and  brush  were  allowed  to  lodge 
under  the  trestle  and  obstruct  the  water 
from  flowing  out.  Owing  to  this  fact,  and 
the  further  fact  that  the  water  turned  at  an 
abrupt  angle.  It  was  caused*  to  overflow  the 
banks  of  the  creek  and  to  spread  out  over 
appellee's  land.  Appellee  based  his  cause 
of  action  on  the  damage  done  In  the  years 
1906  and  1907.  He  showed  that  his  crops 
had  been  damaged,  that  the  tiling  which  he 
had  used  In  a  ditch  had  been  washed  up, 
and  that  large  gullies  bad  been  washed 
through  his  land. 


•Kor  otbar  case*  m«  same  topic  and  lactJou  NUMBBR  In  Dec.  <k  Am.  Dig:  1807  to  dmta,  ft  Beportar  Indttzw 
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It  is  first  contended  by  appellant  that  the 
court  erred  in  falling  to  give  an  instruction 
onder  the  statute  of  limltatloug.  In  tills 
connection  it  is  argued  that,  if  the  channel 
of  the  creek  was  changed,  it  was  done  in  the 
year  1900,  when  the  railroad  was  double- 
tracked.  A  careful  reading  of  the  evidence, 
however,  shows  that  appellee's  land  suffered 
DO  material  damages  from  the  allegad  over- 
flows nntil  the  years  1906  and  1907.  The 
assistant  civil  engineer  of  the  railroad  tes- 
tiaed  that,  while  the  road  was  double-track- 
ed in  1900,  it  was  several  years  thereafter 
before  the  creek  overflowed  the  embankment 
and  made  a  new  channel  through  the  bor- 
row pits.  That  being  the  case,  it  Is  manifest 
that  the  facts  of  this  case  do  not  bring  it 
within  the  rule  laid  down  in  that  line  of 
opinions  holding  that,  where  an  Injury  to 
real  estate  results  from  the  construction  of 
a  ipermanent  structure,  the  cause  of  action 
accrues  upon  the  completion  of  the  struc- 
ture. Louisville  &  Nashville  R.  R.  Co.  v. 
Orr,  01  Ky.  109,  15  S.  W.  8,  12  Ky.  Law 
Rep.  756;  Hay  v.  City  of  Lexington,  114  Ky. 
GK5,  71  S.  W.  867,  24  Ky.  Law  Rep.  1495; 
Johnson  t.  Owensboro  &  Nashville  R.  R. 
Oo.,  36  S.  W.  8,  18  Ky.  Law  Rep.  276;  Oliv- 
er V.  Illinois  Central  R.  R.  Co.,  74  S.  W.  1078, 
23  Ky.  Law  Rep.  235.  In  these  cases  the  in- 
Jury  was  apparent  to  a  reasonably  prudent 
man  at  the  time  of  the  completion  of  the 
structure.  In  the  case  at  bar  the  double- 
tracking  of  the  railroad  and  the  digging  of 
the  borrow  pits  did  not  cause  immediate  in- 
jury to  appellee's  land.  His  land  was  not 
damaged  until  a  few  years  thereafter,  when 
the  creek  overflowed  the  embankment  and 
carried  the  new  channel  through  the  borrow 
pits.  A  party  is  not  required  to  sue  for 
damages  to  bis  land  nntil  it  is  reasonably 
apparent  that  he  lias  suffered  damages.  If 
appellee's  cause  of  action  had  accrued  in  the 
year  1900,  then  he  might  have  lost  his  right 
of  action  long  before  he,  as  a  matter  of  fact, 
suffered  any  damages.  The  only  material 
damage,  if  any,  to  his  land,  took  place  in 
1900  and  1907.  The  action  was  brought  in 
1908.  It  is  manifest,  therefore,  that  there 
was  no  evidence  to  justify  the  giving  of  an 
instruction  based  upon  the  statute  of  limita- 
tions. 

It  is  next  insisted  that  the  court  erred  in 
defining  the  measure  of  damages.  The  in- 
struction upon  the  measure  of  damages  is 
as  follows:  "And  in  estimating  the  dam- 
ages (if  they  believe  be  has  sustained  any 
damages)  they  will  take  into  consideration 
the  value  of  plaintiff's  land  before  the  wa- 
ter so  deflected  and  thrown  upon  his  land 
«lf  they  believe  the  water  was  thrown  upon 
the  land  of  plaintiff),  the  injury  to  his  said 
land  by  washing,  carrying  up  the  soil,  cut- 
ting it  in  gullies,  and  any  Injury  to  the 
crops  raised  on  the  land  in  190C  and  1007, 
not  to  exceed,  however,  the  amount  claimed 
In  the  petition."     It  is  manifest  from  the 


foregoing  Instruction  that  the  court  gave 
the  jury  no  guide  by  which  to  estimate  ths 
damages.  If  any,  which  appellee  suffered. 
There  was  some  evidence  tending  to  show 
that  the  water  washed  wide,  deep  guUIes 
through  appellee's  land,  and  that  the  soil 
was  carried  away.  If  this  was  true,  then 
such  injury  would  be  permanent  In  the 
case  of  Louisville  &  Nashville  R.  R.  Co.  v. 
Whltsell,  125  Ky.  433,  101  8.  W.  834,  81  Ky. 
Law  Rep.  76,  the  right  of  the  Jury  to  deter- 
mine whether  or  not  the  injury  Is  temporary 
or  permanent  is  recognized,  and  it  was  there 
laid  down  that  It  was  proper  to  sabmlt  to 
the  jury  that  question.  In  the  case  at  bar 
the  jury  should  have  been  told  that  the 
measure  of  damages  was:  (1)  A  sum  suffi- 
cient to  restore  the  tiling  to  the  condition  it 
was  in  prior  to  the  overflow  complained  of; 
(2)  the  market  value  of  the  crops  destroyed, 
if  any;  (3)  If  the  Jury  believed  that  the 
damage  to  the  land  was  tempwary,  the 
diminution  in  the  value  of  the  use  of  the 
land  during  the  continuance  of  the  injury, 
or.  If  they  believed  that  the  Injury  to  the 
land  was  of  a  permanent  character,  the  dif- 
ference between  the  market  value  of  the 
land  before  It  was  Injured  and  after  it  was 
injured.  In  other  words,  appellee,  if  he 
makes  out  his  case,  Is  entitled  to  recover  a. 
sum  Sufficient  to  restore  the  tiling  to  the 
condition  It  wos  In  prior  to  the  Injury,  also 
the  market  value  of  the  crops  destroyed, 
and  such  further  sum  as  will  compensate, 
him  either  for  the  diminution  in  the  value 
of  the  use  of  the  land  during  the  continu- 
ance of  the  Injury,  or  for  the  difference  In 
the  market  value  before  and  after  the  In- 
jury; the  last  element  depending  upon 
whether  or  not  the  jury  believes  the  Injury 
to  be  permanent  or  temiwrary.  And  the 
jury  should  say  in  their  verdict  whether  the 
■injury  to  the  land  is  temporary  or  perma- 
nent 

The  witnesses,  in  testifying  as  to  the 
amount  of  damages  to  appellee's  property, 
did  not  comply  with  the  rules  laid  down  by 
this  court  In  this  connection  we  call  at- 
tention to  the  case  of  Illinois  Central  R.  R. 
Co.  V.  Smith,  110  Ky.  208,  61  S.  W.  2,  22 
Ky.  Law  Rep.  1655,  where  the  proper  meth- 
od of  interrogating  witnesses  upon  issues 
similar  to  those  Involved  in  this  action  is 
pointed  out  by  this  court 

There  was  some  evidence  tending  to  Show 
that  prior  to  changing  the  channel  of  the 
creek  and  the  obstruction  of  the  water  un- 
der the  trestle,  the  waters  of  the  creek 
overflowed  appellee's  land.  That  being  the 
case,  appellee  cannot  recover  unless  the 
change  in  the  channel  of  the  creek  and  the 
obstrucHon  of  the  water  caused  the  creek 
to  overflow  and  damage  appellee's  land  to 
a  greater  extent  than  It  did  prior  to  the 
acts  complained  of,  and  the  jury  should  be 
so  Instructed. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 
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JOHN  DIEBOLD  &  SONS  v.  WOLLBORN. 
(Court  of  Appeals  of  Kentucky.    Not.  IB,  1909.) 

1.  APPEAI.  and  ElBBOB  ({  959*)— DISCRETION 
OF  TBIAX.  CODBT— AlfENDUENT   OV   PETITION 

—Review. 

The  petition,  in  an  action  by  a  stone  mason 
for  injuries  received  by  falling  from  a  platform 
while  attempting  to  set  in  the  wall  of  a  building 
a  stone  hoisted  and  swung  over  the  platform 
by  a  derrick,  averred  that  the  engine  was  not 
operated  in  a  careful  and  proper  manner  and 
as  a  result  he  was  violently  struck  and  thrown 
from  the  platform.  Several  months  afterwards 
be  offered  an  amendment,  which  some  time  aft- 
erwards, and  on  the  day  of  trial,  he  was  al- 
lowed to  file.  The  amended  petition  alleged  that 
the  superior  servant  under  whom  plaintiff  was 
working  failed  to  keep  in  communication  with 
plaintiff,  as  he  should  have  done,  and  thereby 
placed  him  in  a  position  of  danger  unknown 
to  plaintiff,  who,  while  attempting  to  land  the 
sb>ne,  was  thrown  and  carried  off  the  platform, 
and  that  this  was  due  to  the  negligence  ot 
his  superior  in  operating  the  engine.  Held, 
that  the  court's  discretion  in  permitting  the 
amendment  would  not  be  interfered  with;  it 
not  clearly  appearing  that  its  action  prejudiced 
the  adverse  party's  substantial  rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3830;   Dec.  Dig.  f  959.*] 

2.  Master  and  Servant  ({  197*)— Who  are 
"Fellow  Servants." 

An  engineer  in  charge  of  a  derrick  engine 
hoisting  stone  to  be  set  in  the  walls  of  a  build- 
ing and  a  stone  mason  receiving  and  placing 
them  in  position  were  "fellow  servants." 

[M.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  490 ;   Dec.  Dig.  g  197.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;   vol.  8,  p.  7862.] 

3.  Master  and  Servant  (i  190*)- Fellow 
Servants— Foreman  Enoaoino  in  Work. 

A  foreman,  directing  the  work  of  construct- 
ing a  building,  was  not,  while  temporarily  run- 
ning the  engine  by  which  the  derrick  was  op- 
erated in  the  absence  of  the  tegular  engineer, 
the  fellow  servant  of  a  stone  mason  receiving 
stone  from  the  derrick. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  452;   Dec.  Dig.  {  190.*] 

4.  Master  and  Servant  (|  190*)— Vice  Prin- 
cipals —  Foreicah  Taking  Place  of  Ab- 
sent Man. 

When  a  foreman  for  the  time  being  takes 
a  place  made  vacant  by  the  absence  of  a  laborer 
who  was  under  him,  be  does  not  surrender  the 
duties  and  obligations  of  a  superior ;  but  the 
master  will  be  responsible  for  his  negligence  if 
it  results  in  injury  to  an  employ^  also  subor^ 
dinate  to  the  foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  452 ;   Dec  Dig.  g  190.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Fred  Wollborn  against  John  Die- 
bold  &  Sons.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Bennett  H.  Young  and  Marion  W.  Rlpy, 
for  appellants.  Camden  R.  McAtee  and  J. 
B.  McCormlck,  for  appellee. 

CARROLL,  J.  The  pppellee  was  employed 
as  a  stone  mason  for  the  appellants,  who 
had  the  contract  for  the  stonework  on  the 
City  Hall  Annex  in  Louisville.     He  was  In- 


jured by  falling  from  a  platform  upon  which 
he  was  standing  In  an  attempt  to  place  and 
adjust  a  large  stone  that  had  been  lifted 
from  the  ground  to  a  point  over  the  platform. 
The  platform  was  on  the  Inside  of  an  un- 
finished wall  and  several  feet  below  the  top 
of  it  The  derridi  and  engine  by  which  it 
was  operated  were  located  on  the  outside  of 
the  bulKlng,  and  the  stone  desired  to  be 
hoisted,  which  was  also  on  the  outside  of 
the  building,  would  be  placed  In  a  swing  at- 
tached to  a  boom  pole  that  was  a  part  of 
the  derrick,  and  lifted  by  the  engine  by 
means  of  the  boom  iH>le  and  ropes  to  a  point 
above  the  top  of  the  wall,  and  then  the 
boom  pole  and  stone  attached  thereto  would 
be  swung  around  so  as  to  bring  the  stone  on 
the  Inside  of  the  wall  and  over  the  platform. 
When  the  stone  was  swung  above  the  plat- 
form, Wollborn,  standing  on  the  platform, 
would  take  hold  of  the  stone  with  his  hands 
and  put  It  immediately  over  the  place  on  the 
wall  where  It  was  Intended  to  be  set,  and 
then  It  would  be  lowered  by  the  operation 
of  the  engine  to  its  position  on  the  wall.  At 
the  time  Wollborn  fell  from  the  platform, 
two  men  besides  himself  were  engaged  in 
the  work.  Robinson  was  operating  the  en- 
gine, and  Huddy,  who  bad  placed  the  swing 
around  the  stone  on  the  ground,  was  on  his 
way  up  to  the  platform  to  help  Wollborn 
place  the  stone  In  position  on  the  wall;  bnt 
before  he  reached  It  Wollborn  fell.  Robin- 
son  was  foreman,  and  one  of  his  duties  was 
to  stand  on  the  wall  and  direct  the  move- 
ment of  the  boom  pole  by  signals  to  the  en- 
gineer, as  the  engineer  could  not  be  seen  by 
the  person  standing  on  the  platform ;  but,  on 
this  occasion,  the  engineer  was  absent,  and 
Robinson,  the  foreman,  was  acting  in  his 
place  and  running  the  engine. 

It  appears  in  the  evidence  that  it  was 
the  duty  of  the  engineer,  when  the  stone  was 
lifted  over  the  wall  and  swung  above  the 
platform,  to  stop  the  engine  and  not  start  It 
until  notified  to  do  so.  When  the  regular  en- 
gineer was  on  duty,  notice  to  him  when  to 
start  and  when  to  stop  would  be  given  by 
Robinson,  who  testifies  that  after  the  stone 
had  been  swung  above  the  platform  the  en- 
gineer should  not  start  the  engine  until  no- 
tified. The  negligence  complained  of  was  the 
failure  of  Robinson,  who  was  operating  the 
engine,  to  stop  it  when  the  stone  had  been 
lifted  over  the  wall.  The  evidence  of  Woll- 
born— and  there  Is  no  contradiction  of  it- 
shows  that,  when  the  stone  was  swung  over 
the  wall  and  above  the  platform,  he  caught 
hold  of  it,  expecting  that  the  engine  would 
be  stopped  as  had  theretofore  been  done,  but 
that  Robinson  failed  to  stop  the  engine,  and 
the  stone  In  some  way  carried  him  off  the 
small  platform,  causing  bim  to  fall  some  33 
feet.  The  Jury  that  tried  the  case  assessed 
the  damages  in  favor  of  Wollborn  at  $1,000. 
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The  amonnt  of  tbe  Terdict  Is  not  complained 
of;  but  a  reversal  is  asked  (1)  because  the 
conrt  erred  In  permitting  an  amended  peti- 
tion to  be  filed  changing  the  grounds  of  neg- 
ligence complained  of  in  the  original  petition 
and  in  failing  to  grant  a  continuance,  and 
(2)  the  refusal  to  direct  the  jury  to  return  a 
verdict  for  the  defendant,  now  appellants. 

The  evidence  Is  amply  sufflcleut  to  support 
the  theory  of  WoUbom  that  It  was  the  duty 
of  the  engineer,  when  the  stone  was  suspend- 
ed over  the  platform,  not  to.  lower  it  by 
starting  the  engine  until  signaled  so  to  do; 
and,  althougb  the  evidence  is  not  so  satis- 
factory that  the  failure  to  stop  the  engine 
and  the  consequent  lowering  of  the  stone 
cauited  Wollborn  to  fall  from  the  platform, 
there  was  yet  enough  evidence  upon  this 
point  to  authorize  the  Jury  In  finding  that 
the  lowering  of  the  stone  without  a  signal 
caused  WoUbom,  who  had  hold  of  it,  to  lose 
his  balance  and  fall. 

In  the  petition  It  is  averred  that  "the  en- 
gine was  not  operated  In  a  careful  and  prop- 
er manner,  and  as  a  result  thereof  the  plain- 
tiff was  violently  struck  and  thrown  with 
great  force  from  the  point  where  he  was 
working."  Several  months  afterwards,  and 
on  the  3d  day  of  February,  1909,  the  plain- 
tiff offered  to  file  an  amended  petition.  In 
which  the  allegation  was  made  that  the  su- 
perior servant  under  whom  Wollborn  was 
working  failed  to  keep  In  communication  with 
him,  as  he  should  have  done,  and  thereby 
placed  Wollborn  in  a  position  of  danger  un- 
known to  WoUbom,  who,  while  attempting 
to  land  the  stone,  was  thrown  or  carried  off 
the  platform ;  and  this  was  due  to  the  negli- 
gence of  the  superior,  Robinson,  In  operating 
the  engine.  Objection  to  tbe  filing  was  made, 
and  tbe  matter  taken  under  advisement  by 
the  court  until  February  10th,  when  the  ob- 
jection was  overruled,  the  pleading  allowed 
to  be  filed,  and  an  order  made  controverting 
It  of  record.  On  the  same  day  the  trial  was 
entered  Into.  It  does  not  appear  that  the' 
appellant  was  at  all  prejudiced  by  the  ruling 
of  tbe  court  in  permitting  this  amended 
pleading  to  be  filed.  In  matters  of  this 
sort  the  trial  court  has  a  large  discretion  that 
Trill  not  be  Interfered  with  In  tbe  absence  of 
a  clear  showing  that  the  action  of  the  court 
operated  to  prejudice  tbe  substantial  rights 
of  the  adverse  party. 

The  argument  that  a  peremptory  instruc- 
tion should  have  been  given  is  rested  upon 
the  ground  that  the  engineer,  whose  negli- 
gence caused  the  accident  and  resulting  In- 
Jury,  was  a  fellow  servant  of  WoUbom.  Un- 
der the  authority  of  Dana  v.  Blackburn,  re- 
ported in  121  Ky.  706,  90  S.  W.  237  (but  cited 
by  counsel  as  being  in  28  Ky.  Law  Rep.  695), 
and  Cooper  v.  Oscar  Daniels  Ck>.,  96  S.  W. 
1100,  29  Ky.  Law  Rep.  1172,  if  the  regular 
engineer  and  not  the  foreman  had  been  oper- 
ating the  engine,  tbe  contention  of  counsel 


would  be  well  taken,  as  the  engineer  and 
WoUbom  would  be  fellow  servants ;  but  the 
rale  laid  down  In  those  cases  does  not  apply 
when  the  foreman  or  superior  servant  at  tbe 
time  the  negligent  act  Is  committed  is  pres- 
ent and  performing  the  services  of  a  fellow 
servant  When  a  foreman  for  the  time  being 
takes  a  place  made  vacant  by  the  absence  of 
a  laborer  who  was  under  him,  he  does  not 
surrender  tbe  duties  and  obligations  of  a 
superior;  but  the  master  will  be  responsible 
for  his  negligence  If  it  results  in  injury  to 
an  employe  who  was  also  subordinate  to 
the  foreman.  When  Robinson,  the  foreman, 
undertook  to  perform  the  duties  of  the  ab- 
sent engineer,  he  was  as  much  the  repre- 
sentative of  the  master  and  the  superior  of 
WoUbom  as  when  the  regular  engineer  was 
present,  and  he  was  the  superior  of  both. 
If  the  regular  engineer  had  been  present 
and  bad  been  directed  by  Robinson  not  to 
stop  the  engine  after  the  stone  was  swung 
over  the  wall,  and  this  Instruction  had  re- 
sulted In  injury  to  WoUbom,  there  could  be 
no  doubt  that  it  would  have  been  actionable 
negligence,  in  view  of  the  testimony  of  Rob- 
inson that  the  engine  should  Jiot  be  started 
until  a  signal  to  do  so  was  given.  This  being 
so,  the  fact  that  Robinson  In  temporary 
charge  of  the  engine  was  guilty  of  a  like  act 
of  negligence  rendered  the  master  liable.  It 
is  aptly  said  in  Illinois  Central  Railroad 
Company  v.  Coleman,  59  S.  W.  13,  22  Ky. 
Law  Rep.  878,  where  this  precise  point  was 
under  consideration,  that:  "The  rule  Is 
well  settled  In  this  state  that  the  master  Is 
responsible  for  the  negligence  of  his  superior 
servant  to  one  under  his  control  for  an  In- 
Jury  thereby  caused  him,  and  we  are  unable 
to  see  that  it  can  make  any  difference  wheth- 
er tbe  negligent  act  was  done  by  his  own 
hand  or  by  another  under  bis  orders.  The 
reason  of  the  rale  is  that  the  superior  serv- 
ant represents  the  master,  and  It  seems  to 
us  to  apply  with  as  much  force  in  one  case 
as  the  other."  To  the  same  effect  is  Illinois 
Central  R.  R.  Co.  v.  Elliott,  82  S.  W.  374, 
26  Ky.  Law  Rep.  669,  and  Board  v.  Chesa- 
peake &  Ohio  R.  R.  Co.,  70  S.  W.  625,  24  Ky. 
Law  Rep.  1079. 

Wherefore    the    Judgment    of    the    lower 
court  is  affirmed. 


LANDRUM  &  ADAMS  v.  WELLS. 

(Conrt  of  Appeals  of  Kentucky.    Nov.  17,  1909.) 

1.  Vendob  and  PtracHASEB  (j  315*)— Action 
FOR  Price— Quantity  of  Land — ^Deficiency 
—Evidence— Findings. 

In  an  action  to  recover  tile  balance  of  the 
price  of  certain  land,  evidpnce  held  to  snstaio  a 
verdict  finding:  That  plaintiffs  at  the  time  of 
the  sale  represented  the  land  to  contain  157 
acres ;  that  defendant  believed  and  relied  on 
the  representation  and  was  induced  by  it  to 
purchase  the  land ;  that  it  was  sold  at  a  speci- 
fied price  per  acre,  and  not  in  ^rpss;    and  that 
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he  sustained  a  specified  damage  by  reason  of  a 
deficiency. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Puicbaser,  Gent  Dig.  §  931 ;   Dec  Dig.  8  315.*] 

2.  Vendob  and  Ptjbchaseb  (|  178*)  —  Defi- 
ciency IN  Quantity— Equitable  Relief. 
Where  there  was  a  deficiency  of  33%  per 
cenf.  in  the  acreage  of  land  sold  over  the  yen- 
dor's  representation,  equity  would  grant  the 
vendee  relief,  whether  the  sale  was  in  gross  or 
by  the  acre,  or  whether  the  loss  occurred  through 
fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §S  333-340;  Dec.  Dig.  8 
17a*J 

8.  Tbial  (J  11»)— Tbansfbb  of  Causes— Sub- 
mission OF  Issues  to  Juby. 

Where  a  suit  to  enforce  a  vendor's  lien  was 
necessarily  brought  in  equity,  but  the  question 
whether  plaintiffs  were  entitled  to  an  enforce- 
ment pf  the  lien  depended  on  whether  there  was 
anything  due  them  on  the  notes  secured  there- 
by, the  court  properly  transferred  the  case  to 
the  law  docket  for  a  pury  trial  as  to  the  amount 
due  in  accordance  with  defendant's  demand  un- 
der Civ.  Code  Prac.  g  12,  authorizing  a  transfer 
of  equity  causes  for  a  jury  trial  of  legal  issues. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  30 ;    Dec  Dig.  {  11.*] 

Appeal    from    Clrcolt    Court,    Hickman 

Oonnty. 
"Not  to  be  ofiaclally  reported." 
Suit  by  Landrum  &  Adams  against  O.  W. 

Wells.      Judgment    for    plaintiffs    for    less 

than  the  relief  demanded,  and  tbey  appeal. 

AfiSrmed. 

Shelbonrne  &  Smith,  for  appellants.  Rob- 
bins  &  Thomas  and  Joe  W.  Bennett,  for  ap- 
pellee. 

SETTLE,  J.  The  appellants,  Landrum  & 
Adams,  by  deed  of  date  May  25,  1907,  sold 
and  conveyed  the  appellee,  C.  W.  Wells,  a 
tract  of  land  in  Hickman  county  at  the 
price  of  $6,500.  Appellee  at  the  time  of  re- 
ceiving the  deed  paid  appellants  $3,500  of 
the  purchase  price,  and  for  the  remaining 
$3,000  executed  to  them  his  promissory  notes 
of  $1,500  each,  payable  6  and  12  months 
from  date,  respectively.  After  maturity  of 
the  notes  suit  was  brought  upon  them  by 
appellants  in  the  court  below  in  which  per- 
sonal judgment  was  sought  against  appel- 
lee for  the  amount  due  on  each  of  them, 
and,  in  addition,  judgment  asked  for  the 
enforcement  of  the  vendor's  lien  retained  on 
the  land  by  the  deed  and  for  the  sale  of  the 
land  to  pay  them.  Appellee  by  answer  and 
counterclaim  contended  for  certain  credits 
upon  the  notes  alleging  that  he  had  made 
various  payments  thereon  in  work,  timber, 
and  money,  aggregating  $880;  the  date  and 
amount  of  each  payment  being  given.  The 
answer  and  counterclaim  contained,  in  sub- 
stance, the  further  averments:  That,  when 
appellants  sold  and  conveyed  appellee  the 
land  in  question,  they  represented  it  to  con- 
tain 157  acres  and  referred  him  to  the  deed 
made  them  by  their  vendors.  Lane  &  Rob- 
erts,  conveying   them   the    land,    for   proof 


of  the  fact,  which  was  then  of  record  and 
purported  to  convey  157  acres;  that  believ- 
ing and  relying  upon  this  representation, 
and  having  no  personal  knowledge  himself 
of  the  true  quantity,  appellee  was  induced 
to  purchase  the  land,  and  did  purchase  it, 
at  the  price  of  $41.40  per  acre,  or  $0,500  for 
the  whole;  but  that,  after  his  purchase 
thereof  and  his  payment  of  $3,500  and  ac- 
ceptance of  the  deed  made  him  by  appel- 
lants, he  received  information  and  later  dis- 
covered that  the  land  contained  by  correct 
survey  only  104  acres,  thereby  making  n 
shortage  of  53  acres,  and  causing  appellee 
a  loss  and  damage  of  $2,191.20,  for  which, 
and  the  several  payments  alleged  to  have 
been  made  by  him  to  appellants,  he  asked 
credit  upon  the  notes  sued  on.  Appellants 
by  reply  traversed  the  affirmative  matter 
of  appellee's  answer  and  counterclaim,  and 
after  thus  completing  the  pleadings,  the  cir- 
cuit court,  on  appellee's  motion,  transferred 
the  case  to  the  ordinary  docket  for  a  trial 
before  a  jury  of  the 'issues  of  fact  made  by 
the  pleadings,  to  which  ruling  of  the  court 
the  appellants  at  the  time  excepted.  On 
the  trial  the  jury  allowed  appellee  all  the 
credits  and  damages  asked  in  his  answer 
and  coimterclaim,  and  returned  a  verdict  in 
appellants'  favor  for  $20.08.  The  case  was 
then  remanded  to  the  equity  docket,  follow- 
ing which  judgment  was  entered  in  con- 
formity to  the  verdict.  Thereafter  appel- 
lants filed  a  motion  and  grounds  for  a  new 
trial;  but  the  motion  was  overruled,  and 
they  have  appealed. 

Without  discussing  in  detail  the  evidence, 
we  deem  it  only  necessary  to  say  that  much 
of  It  conduced  to  prove  that  appellants  did, 
as  claimed  by  appellee,  represent  that  the 
tract  of  land  sold  and  conveyed  him  con- 
tained 157  acres.  Proof  of  this  fact  was  not 
confined  to  the  testimony  of  appellee  alone, 
but  was  also  testified  by  others,  among 
them  Lane,  one  of  the  persons  of  whom  ap- 
pellants purchased  the  land  they  sold  ap- 
pellee. Lane  testified  that  appellants  told 
him,  the  same  day  they  conveyed  the  land 
to  appellee,  that,  as  to  the  number  of  acres 
In  the  tract,  they  referred  appellee  "to  the 
records  at  Clinton  for  Information,"  mean- 
ing the  deed  from  Lane  &  Roberts  to  them, 
recorded  in  the  county  clerk's  office,  which 
described  the  land  they  sold  appellee  as  con- 
taining 157  acres.  Indeed,  the  appellant 
Landrum  In  effect  admitted  that  he  referred 
appellee  to  the  Lane  and  Roberts  deed  for 
information  as  to  the  number  of  acres  In 
the  tract  of  land  purchased  by  appellee. 
Appellee,  however,  claimed  in  testifying  that 
Landrum  positively  represented  to  him  that 
the  tract  contained  157  acres,  and  in  addi- 
tion referred  him  to  the  Lane  &  Roberts 
deed  for  confirmation  of  the  statement.  It 
is  likewise  true  that  Landrum  testified  that 
he  told  appellee  some  one  had  claimed  there 
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Tvere  only  115  acres  In  the  tract,  but  that 
he  did  not  know.  He  admitted,  however, 
that  thla  statement  waa  made  to  appellee 
after  the  latter  had  made  the  cash  payment 
on  the  land  and  accepted  the  deed  therefor. 
We  do  not  mean  to  say  that  appellants 
did  not  furnish  evidence  In  support  of  their 
claim  that  they  did  not  represent  the  land 
to  contain  157  acres.  They,  In  part,  so  tes- 
tified themselves,  and  were  supported  In 
some  measure  by  other  witnesses  introduced 
In  their  behalf;  but  on  the  whole  evidence 
we  cannot  say  that  the  weight  of  it  tended 
to  BUBtaln  their  version  of  the  contract  At 
any  rate,  there  was  evidence  from  which 
the  Jury  might  conclude:  First,  that  appel- 
lants at  the  time  of  the  sale  and  convey- 
ance of  the  land  to  appellee  represented  it 
to  contain  157  acres;  second,  that  appellee 
believed  and  relied  upon  the  representation 
and  was  induced  by  it  to  purchase  the  land; 
third,  that  it  was  sold  to  him  at  $41.40  per 
acre,  and  not  in  gross;  fourth,  that  he  sus- 
tained a  loss  of  $2,194.20  by  reason  of  the 
63-acre  deficit  In  the  land.  As  the  foregoing 
conclusions  of  fact  were  evidently  arrived 
at  by  the  Jury,  and  it  was  admitted  that  the 
land  sold  appellee  contains  only  104  acres, 
their  reasons  for  the  verdict  returned  can 
readily  be  understood.  There  seems  to  be 
little  conflict  in  the  evidence  as  to  the  pay- 
ments made  by  appellee  upon  the  notes  held 
by  appellants,  and. for  them  be  waa  prop- 
erly given  credit  by  the  Jury.  The  shortage 
of  53  acres  shown  In  this  case  constitutes 
a  deficit  of  more  than  33Vi  per  cent.  Such 
a  loss  is  excessive,  and  shows  that  it  could 
not  have  been  Intended  or  contemplated  by 
the  parties  that  it  would  or  could  occur.  So, 
whether  the  sale  of  the  land  was  in  gross  or 
by  the  acre,  or  the  loss  occurred  through 
the  fraud  or  mistake  of  the  vendors,  cer- 
tainly no,  court  of  equity  should  refuse  re- 
lief upon  such  facts  as  are  here  presented. 
In  numerous  cases  relief  has  been  granted 
by  the  courts  where  the  deficiency  was  as 
low  as  15  or  even  10  per  cent  Shelby  v. 
Smith's  Heirs,  2  A.  K.  Marsh.  513;  Smith 
V.  Smith,  4  Bibb,  81;  Hazllp  v.  Austin,  4 
Ky.  Law  Rep.  082.  As  said  in  Young  t. 
Craig,  2  Bibb,  270,  and  quoted  with  ap- 
proval in  several  later  decisions  of  this 
court:  "The  equity  of  such  case  must  de- 
pend upon  its  own  peculiar  circumstances. 
The  relative  extent  of  the  surplus  or  deficit 
cannot  per  se  furnish  an  infallible  criterion; 
but  the  conduct  of  the  parties,  the  date  of 
the  contract,  the  value,  extent  and  locality 
of  the  land,  the  price,  and  other  nameless 
circumstances,  are  always  Important  and 
generally  decisive."  Harrison  v.  Talbot,  2 
Dana,  258;  HaU  v,  Ely,  76  8.  W.  848,  25  Ky. 
Law  Rep.  954;  Collins  v.  StodghlU,  79  S. 
W.  185,  25  Ky.  Law  Rep.  2015.  In  view  of 
what  we  have  said  of  the  eftect  of  the  evi- 
dence, we  perceive  no  reason  for  sustaining 


appellants'  contention  that  the  verdict  Is  not 
supported  by  the  evidence. 

Appellants  insist  that  the  trial  court  erred 
In  transferring  the  action  from  the  equity 
to  the  law  docket,  and  submitting  to  a  Jury 
the  trial  of  the  Issues  of  fact.  This  was  not 
error.  Section  12,  Civ.  Code  Prac,  provides: 
"In  an  equitable  action,  properly  commenc- 
ed as  such,  either  party  may  by  motion 
have  the  case  transferred  to  the  ordinary 
docket  for  the  trial  of  any  issue  concerning 
which  he  is  entitled  to  a  Jury  trial;  but  ei- 
ther party  may  require  every  equitable  is- 
sue to  be  disposed  of  before  such  transfer." 
Necessarily  appellants  had  to  bring  their 
action  in  equity,  as  they  sought  an  enforce- 
ment of  a  vendor's  lien  upon  the  land  they 
had  sold  and  conveyed  appellee.  The  ques- 
tion of  whether  they  were  entitled  to  an 
enforcement  of  the  lien  depended  upon 
whether  there  was  anything  due  them  upon 
the  notes  to  secure  which  the  lien  was  glv- 
&1.  So  there  was  no  equitable  issue  for  the 
court  to  determine  until  the  questions  of 
fact  were  determined,  for  the  trial  of  which 
the  case  was  transferred  to  the  ordinary 
docket  In  other  words,  as  appellants'  equi- 
table right  depended  upon  the  decision  of 
issues  of  fact  concerning  which  appellee  de- 
manded a  Jury  trial.  It  was  not  error  for 
the  court  to  grant  the  Jury  trial.  Carder 
&  Vallandingham  v.  Welsenburgh,  95  Ky. 
135,  23  S.  W.  964,  15  Ky.  Law  Rep.  497; 
Meek  v.  McCall,  80  Ky.  375;  Hill  v.  Phll- 
ipps  et  al.,  87  Ky.  169,  7  S.  W.  917,  10  Ky. 
Law  Rep.  31. 

We  have  been  unable  to  find  any  ground 
for  appellants'  complaint  that  the  court  Im- 
properly admitted  or  excluded  testimony. 
We  think  the  record  is  free  of  error  in  that 
respect 

We  are  also  of  opinion  that  appellants' 
objection  to  the  Instructions  given  by  the 
court  are  groundless.  The  Instructions  are 
too  numerous  to  copy  in  the  opinion,  but, 
on  the  whole,  fairly  gave  the  Jury  all  the 
law  necessary  to  guide  them  in  arriving  at 
their  verdict. 

Wherefore  the  Judgment  Is  affirmed. 


COMMONWEALTH  v.  MARCT7M. 

(Court  of  Appeals  of  Kentucky.    Oct.  29,  1909.) 

1.  Searches  and  Seizures  (J  7»)  — Misde- 
meanors —  Abbest  Without  Warrant  — 
Statutes. 

Ky.  St.  S  806  (Russell's  St.  8  5.350),  makes 
it  an  oEFense,  punishable  by  a  fine  and  impris- 
onment in  the  county  jail,  tor  any  person  -while 
riding  on  a  train  in  the  hearing  or  presence  of 
other  passengers,  and  to  their  trnnoyance,  to 
use  obscene  or  profane  language,  or  behave  In 
a  boisterous  or  riotous  manner,  and  makes  It 
the  duty  of  the  conductor  either  to  put  such 
person  off  the  train,  or  to  give  notice  of  viola- 
tion of  the  section  to  some  peace  oflicer  at  the 
first  stopping  place  where  such  officer  may  be, 
who  may  arrest  the  offender  without   a   wai^ 
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rant.  _  Beld,  tbat  such  act  was  valid,  and  not 
objectionable  in  so  far  ai  it  authorized  such  ar- 
rest, as  violating  Const,  f  10,  providing  that  the 
people  shall  be  secure  from  unreasonable  search- 
es and  seizures. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Cent.  Dig.  {  6;  Dec.  Dig.  §  7.*] 

2.  Carbiebs  (S  351*)— Passenqebb— Bjectioh 
— disobdkelt  oondcct. 

_  Ky.  St  §  806  (Russell's  St.  S  5350),  pro- 
viding for  the  ejection  of  passengers  on  rail- 
road trains  guilty  of  disorderly  conduct  or  ob- 
taining or  attempting  to  (^tain  money  or  prop- 
erty from  any  person  by  any  game  or  device, 
etc.,  is  reasonable  and  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  3ol.»] 

3.  Homicide  (8  105*)— Abbest— Misdimeanobs 
—Use  of  Fobce. 

Ad  officer  having  a  right  to  arrest  for  a 
misdemeanor  may  use  such  force,  if  resisted,  as 
is  necessary  or  reasonably  appears  to  the  of- 
ficer necessary  in  the  exercise  of  a  sound  judg- 
ment to  overcome  the  resistance  and  make  the 
arrest,  but  he  may  not,  while  the  resistance  is 
not  forcible,  wantonly  shoot  or  injure  the  per- 
son sought  to  be  apprehended. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  135;   Dec.  Dig.  i  105.*] 

4.  Homicide  (5  298*)— Defenses— Resistance 
— ^fobce — instbuctions. 

An  instruction  that  it  was  a  public  offense 
for  a  passenger  to  behave  boisterously  in  the 
presence  of  other  passengers,  and  that  it  was 
the  conductor's  duty  either  to  eject  the  offend- 
ing person  or  ^ive  notice  to  a  peace  officer  at 
the  first  stopping  place,  and  that  it  was  the 
peace  officer's  duty  to  arrest  the  offender  and 
carry  him  to  the  most  convenient  magistrate 
of  the  county,  and  in  making  the  arrest  the 
officer  could  use  such  force  as  was  necessary, 
even  to  taking  the  life  of  the  offender,  but  that 
he  should  not  use  annecessary  violence,  nor  shoot 
the  offender  unless  the  arrest  could  not  other- 
wise be  made— was  objectionable,  as  eliminating 
the  necessity  that  the  resistance  must  be  forci- 
ble, and  the  idea  that  the  officer  might  act  on 
appearances  in  the  exercise  of  reasonable  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  612;   Dec.  Dig.  §  29a*] 

5.  Homicide  (§  298*)— Execution  of  Duty- 
Resistance  TO  ABBEST— INSTBUCTION. 

In  a  prosecution  for  homicide,  an  instruc- 
tion as  to  the  right  of  defendant,  a  city  mar- 
shal, to  shoot  one  whom  a  train  conductor  had 
requested  to  have  arrested  for  disorderly  con- 
duct in  case  of  resistance  to  the  arrest,  held 
proper, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  612;   Dec  Dig.  8  298.*] 

Appeal  from  Circuit  Court,  Lawrence 
County. 

"To  be  officially  reported." 

Frecl  Marcum  was  indicted  for  murder, 
and,  after  a  mistrial,  the  Commouwealth  cer- 
tified certain  questions  to  the  Court  of  Ap- 
peals. 

Byrd  &  Davis,  Calloway  Howard,  and 
Hopkins  &.  Hopkins,  for  appellant.  J  as. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst.  Atty.  Gen.,  for  the  Commonwealtb. 
W.  D.  O'Neal,  for  appellee. 

BARKER,  J.  The  appellee,  Fred  Marcum, 
was  Jointly  Indicted  with  Frank  Blevins  and 


James  Sizemore  by  the  grand  jury  of  Law- 
rence county,  Ky.,  charged  with  the  offense 
of  willful  murdec,  committed  by  shooting 
John  Whittaker  with  a  pistol  and  inflicting 
wounds  upon  bim  of  which  he  then  and  there 
died.  The  defendants  all  pleaded  not  guilty 
to  the  Indictment,  and,  when  the  case  was 
called  for  trial,  the  appellee,  Fred  Marcum, 
demanded  a  severance  from  his  codef endants, 
which  was  granted  him.  Thereupon  the  com- 
monwealth elected  to  try  him  first,  and  a 
trial  was  then  and  there  had,  with  the  result 
that  the  Jury  were  unable  to  agree  upon  a 
verdict,  and  were  discharged  by  the  court 
from  further  consideration  of  the  case. 

Afterwards  the  commonwealth's  attorney, 
as  by  law  authorized,  certified  the  record  to 
this  court  for  the  purpose  of  having  adjudi- 
cated the  propriety  of  giving  instructions 
Nos.  5  and  6  to  the  Jury,  and  of  the  court's 
refusal  to  give  to  the  Jury  instruction  No.  1 
asked  for  the  commonwealth.  The  court 
gave  the  usual  instructions  In  murder  cases, 
and  in  addition  gave  Nos.  6  and  6,  which 
are  as  follows: 

"(5)  The  court  further  instructs  the  Jury 
that  it  is  a  public  offense  for  any  person 
while  riding  on  a  passenger  train,  to.  In  the 
hearing  or  presence  of  the  passengers,  and  to 
their  annoyance,  use  or  utter  obscene  or  pro- 
fane language,  or  behave  in  a  boisterous  or 
riotous  manner,  and  it  is  the  duty  of  the  con- 
ductor in  charge  of  a  train  upon  which  any 
such  offense  is  committed  either  to  put  the 
person  so  offending  off  the  train,  or  to  give 
notice  of  such  offense  to  some  peace  officer 
at  the  first  stopping  place  where  any  such 
peace  officer  may  be,  and  It  is  the  duty  of 
such  peace  officer  when  so  notified  by  such 
conductor  to  arrest  such  offender,  and  carry 
him  to  the  most  convenient  magistrate  of  the 
county  In  which  such  arrest  Is  made ;  and  In 
making  such  arrest  such  peace  officer  has  the 
right  to  use  such  force  as  Is  necessary  there- 
for, even  to  the  taking  of  the  life  of  the  of- 
fender, but  not  the  right  to  use  unnecessary 
violence,  nor  to  shoot  the  offender,  unless 
such  offender  resist  such  arrest,  and  such  ar- 
rest cannot  be  otherwise  made. 

"(6)  A  city  marshal  is  a  peace  officer  of 
the  county  in  which  the  city  is  located  of 
which  he  is  marshal,  and  if  the  Jury  should 
believe  from  the  evidence  that  Frank  Blevlus 
was  the  conductor  In  charge  of  the  train 
upon  which  the  deceased  Whlttaker  was  rid- 
ing at  the  time  that  he  was  killed,  and  fur- 
ther believe  from  the  evidence  that  said  Blev- 
ins as  such  conductor,  in  Iiawrence  county, 
Ky.,  while  such  conductor  in  charge  of  said 
train  and  on  said  run,  and  before  said  killing 
was  done,  complained  to  and  notified  the  de- 
fendant, Marcum,  as  marshal  of  the  city  of 
lioulsa,  I>awrence  county,  Ky.,  that  the  de- 
ceased Whlttaker  had  on  his  (BlevIns*)  train, 
on  said  run,  committed  a  public  offense  as  de- 
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lined  In  said  instrnctlon  No.  6,  and  that  as 
such  manhad  In  the  discharge  of  hl8  official 
duties  In  good  faith  attempted  to  arrest  the 
deceased,  and  while  so  »igaged  the  deceased, 
with  the  Intent  to  prevent  and  with  force  re- 
sisted Boch  arrest  and  assaulted  the  defend- 
ant, and  there  appeared  to  defendant  Mar- 
cnm,  exercising  a  reasonable  Judgment  on  the 
time  and  under  the  circumstances,  no  other 
safe  way  to  save  his  life  or  to  protect  himself 
from  great  bodily  harm  or  to  malce  such  ar- 
rest than  to  shoot  and  kill  the  deceased,  then 
in  snch  event  the  Jury  will  acquit  the  defend- 
ant upon  the  grounds  of  self-defense  or  ap- 
parent necessity." 

The  commonwealth  tendered  to  the  court, 
and  asked  that  it  be  given  to  the  Jury,  in- 
strnctlon No.  1,  which  was  refused.  It  is  as 
follows:  "It  was  the  duty  of  the  defendant 
in  attempting  to  arrest  the  deceased  to  In- 
form him  of  his  intention  to  arrest  him  and 
of  the  offense  charged  against  him,  and  if 
the  Jury  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  failed 
to  perform  said  duties,  or  either  of  tbem,  and 
they  further  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  deceased 
did  not  know  the  defendant's  purpose  and 
the  offense  charged  against  him,  then  the  de- 
ceased had  the  right  under  the  law  to  use 
such  force  as  was  necessary  or  reasonably 
api)eared  to  him  to  be  necessary  to  protect 
him  from  danger  or  death,  or  great  bodily 
harm  then  about  to  be  inflicted  on  him  by  the 
defendant" 

The  facts  out  of  which  grew  the  killing  for 
which  the  appellant  was  indicted  are  as  fol- 
lows: The  Chesapeake  &  Ohio  Railroad 
Company  on  Sunday,  January  11,  1909,  ran 
an  excursion  train  through  Lawrence  county, 
Ky.,  to  Catlettsburg.  The  deceased,  John 
Whittaker,  and  his  two  brothers,  Caleb  and 
Frank,  with  several  friends  and  acquaintan- 
ces, went  on  this  excursion.  When  the*  party 
reached  Catlettsburg,  John  Whittaker  and 
Ills  friends  proceeded  to  have  a  good  time 
by  getting  dmnk  and  visiting  bouses  of  pros- 
titution. At  one  of  these,  John  Whittaker 
got  into  an  altercation  with  one  of  the  wo- 
men in  the  house,  and  drew  his  pistol,  flonr- 
ishing  it  about  in  a  reckless  manner.  One  of 
his  companions,  Sam  Robinson,  in  order  to 
keep  him  out  of  trouble,  took  the  pistol  from 
the  drunken  man,  and  placed  it  in  his  own 
pocket.  The  train  returned  at  night,  and 
John  Whittaker  and  his  party  had  with  them 
a  suit  case  containing  six  quarts  of  whisky 
and  gin,  of  which  they  partook  freely,  and 
were  In  a  bllarions  and  lx>lsterou8  mood. 
The  conductor,  Frank  Blevlns,  warned  John 
Whittaker  several  times  to  keep  quiet,  and 
not  to  make  a  disturbance,  and  finally  said 
to  him:  "Ton  have  got  to  cut  that  out  (mean- 
ing his  boisterous  behavloar),  for  I  have  got 
a  num  on  this  train  who  will  take  you  off." 
He  referred  to  the  appellee,  Fred  Mareum, 
who  was  marshal  of  Lonisa.  When  the  train 
readied  Lawrence  county,  Mareum,  at  the  In- 


stance and  request  of  the  conductor,  Blevins, 
went  into  the  car  where  Whittaker  and  his 
party  were  for  the  purpose  of  arresting  those 
who  were  boisterous  and  unruly.  They  first 
arrested  Sam  Robinson,  who,  as  before  stat- 
ed, had  taken  John  Whlttaker's  pistol  from 
him  in  Catlettsburg.  In  making  this  arrest 
they  mistook  Robinson  for  Whittaker;  they 
both  wearing  white  hats,  and  looking  some- 
thing alike.  Roblnsci  submitted  quietly  to 
the  arrest,  and  went  with  the  officer  and  con- 
ductor to  another  car,  where  he  explained  to 
them  that  they  were  mistaken  in  the  man, 
and  told  them  that  he  had  taken  a  pistol  from 
Whittaker  to  keep  him  out  of  trouble. 
Thereupon  the  officer  released  Robinson,  and 
with  the  conductor  went  back  Into  the  car 
for  the  purpose  of  finding  and  arresting  John 
Whittaker.  Whittaker  and  bis  brothers,  who 
had  seen  the  arrest  of  Sam  Robinson,  under- 
took to  avoid  the  arrest  of  John  Whittaker 
by  the  following  ruse:  John  left  the  seat 
be  was  occupying,  went  in  the  forward  part 
of  the  car,  and  on  the  opposite  side  of  the 
aisle  from  where  he  had  been  sitting  or 
standing,  and  took  a  seat  by  a  little  boy; 
and.  In  order  to  conceal  him,  one  of  his 
brothers  sat  on  the  arm  of  the  seat,  and  lean- 
ed over  John  so  as  to  screen  him  from  ordl- 
nafy  observation.  This  necessitated  some- 
what of  a  search  by  the  officer  and  the  con- 
ductor, with  the  result  that  the  conductor, 
Blevlns,  finally  discovered  John,  and  said  to 
the  officer,  "Here  he  is.  This  is  your  man," 
or  words  to  tliat  effect  Thereupon  the  mar- 
shal, Mareum,  put  his  hand  upon  the  shoul- 
der or  neck  of  Whittaker,  and  said  to  him: 
"Tou  must  go  with  me.  You  are  under  ar- 
rest." Thereupon  Whittaker  replied:  "I 
haven't  done  anything,  and  I  will  not  go." 
The  marshal  then  said,  "Oh,  yes;  you  will," 
and  then  gave  him  a  pull  or  Jerk  with  his 
hand.  Thereupon  John  Whittaker  Immedi- 
ately assaulted  the  officer,  knocking  him 
down,  or  very  nearly  knocking  him  down, 
and  his  brothers,  and  perhaps  others,  at  once 
assaulted  the  marshal  and  conductor,  Blev- 
ins, and  a  general  and  free  fight  resulted, 
creating  the  greatest  confusion  and  conster- 
nation among  the  passengers,  many  of  whom 
left  or  tried  to  leave  the  car.  The  marshal, 
was  badly  beaten  about  the  face,  the  blood 
running  freely  from  a  wound  on  his  head 
down  in  his  eyes.  In  the  midst  of  the  mSlte 
he  drew  his  pistol  and  shot  John  Whittaker 
in  the  left  breast  and  he  sank  into  his  seat, 
and  there  died  within  a  few  minutes. 

We  have  not  recited  all  of  the  mass  of  tes- 
timony that  was  adduced  upon  the  trial. 
The  evidence  for  the  commonwealth  and  that 
for  the  defendant  differs  as  to  the  degree  of 
noise  or  boisterous  conduct  of  Whittaker  and 
his  friends,  but  the  evidence  for  the  common- 
wealth sufficiently  shows  the  facts  to  l>e  sub- 
stantially as  stated  in  this  opinion.  We  feel 
that  it  is  sufficient  for  the  purposes  of  this 
case  merely  to  give  a  general  outline  of  the 
evidence  so  that  the  principles  of  law  certi- 
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fled  to  us  may  be  properly  understood.  The 
arrest  of  John  Whittaker  by  the  constable  was 
under  the  authority  of  section  806,  Ky.  St. 
(Russell's  St  i  6350),  which  Is  as  follows: 
"If  any  person  whilst  riding  on  a  passenger 
or  other  train,  shall,  in  the  hearing  or  pres- 
ence of  other  passengers,  and  to  their  an- 
noyance, use  or  utter  obscene  or  profane  lan- 
guage, or  behave  in  a  boisterous  or  riotous 
manner,  or  obtain,  or  attempt  to  obtain,  mon- 
ey or  property  from  any  passenger  by  any 
game  or  device,  he  shall  be  fined  for  each  of- 
fense not  less  than  twenty-flve  nor  more  than 
one  hundred  dollars,  or  imprisoned  in  the 
county  Jail  not  less  than  ten  nor  more  than 
fifty  days,  or  both  so  fined  and  imprisoned; 
and  it  shall  be  the  duty  of  the  conductor  in 
cliarge  of  any  train  upon  which  there  is  a 
person  who  has  violated  the  provisions  of 
this  section  either  to  put  such  person  off  the 
train,  or  to  give  notice  of  such  violation  to 
some  peace  officer  at  the  first  stopping  place 
where  any  such  officer  may  be."  The  com- 
monwealth challenges  the  constitutionality  of 
the  foregoing  statute  as  being  inimical  to  sec- 
tion 10  of  the  Constitution,  which  provides : 
"The  people  shall  be  secure  in  their  persons, 
houses,  papers  and  possessions,  from  unrea- 
sonable search  and  seizure.  »  •  •"  And 
in  support  of  this  view  cite  the  case  of  Jami- 
son V.  Gaemett,  etc.,  10  Bush,  221.  In  that 
case  it  was  insisted  that  the  charter  of  the 
city  of  Louisville  authorized  policemen  to  ar- 
rest, with  or  without  a  warrant,  persons 
guilty  of  offenses  against  the  laws  or  ordi- 
nances of  the  city.  The  court  in  denying  that 
the  charter  authorized  policemen  to  make  ar- 
rests contrary  to  the  general  law  of  the  state 
said,  after  quoting  the  charter :  "We  do  not 
regard  this  enactment  as  necessarily  conflict- 
ing with  the  general  law  which  defines  and 
limits  the  xx>wer  of  the  arresting  officer ;  but, 
if  we  did  so  construe  It,  we  should  hesitate 
to  decide  that  it  was  not  an  Infringement  of 
the  constitutional  guaranty  of  security  to  the 
people  'in  their  persons,  houses,  papers,  and 
possessions  against  unreasonable  seizure  and 
searches.' "  And  then  the  opinion  goes  on 
to  hold  that  policemen  of  the  city  of  Louis- 
ville must  make  arrests  in  accordance  with 
the  general  law  bearing  upon  the  subject. 
The  opinion  in  this  case  Is  not  conclusive  of 
the  question  of  the  constitutionality  of  the 
statute  we  have  under  consideration.  It 
may  well  be  doubted  whether  policemen 
could  constitutionally  be  authorized  to  make 
arrests  for  violations  of  municipal  ordinan- 
ces not  committed  in  their  presence  without 
a  warrant;  and  there  would  be  ample  room 
for  the  argument  that  the  granting  of  such 
power  would  be  unreasonable  within  the 
meaning  of  section  10  of  the  Constitution. 
But  that  is  not  the  case  we  have  here.  The 
statute  we  are  construing  was  enacted  for 
the  protection  of  the  traveling  public — ^men, 
women,  and  children — from  unlawful  con- 
duct on  the  part  of  fellow  passengers.  If  a 
conductor  could  not  be  empowered  to  forci- 


bly eject  a  passmger  violating  the  foregoing 
statute,  or  to  have  the  offender  arrested  as 
soon  as  a  peace  officer  could  be  obtained, 
then  we  are  not  able  to  see  how  a  railroad 
corporation  could  protect  its  passengers  from 
the  unlawful  deeds  of  boisterous  or  disorder- 
ly or  drunken  persons  on  the  train.  Rail- 
road corporations  are  engaged  in  the  busi- 
ness of  carrying  passengers  for  long  dis- 
tances. Their  trains  ordinarily  run  through 
many  counties  as  well  as  through  different 
states.  The  passengers  are  necessarily  more 
or  less  crowded  together  in  close  proximity, 
and  their  safety  is  in  a  measure  at  the 
mercy  of  each  other.  If  the  law-abiding 
cannot  be  protected  from  insult  or  violence 
by  the  lawless,  it  necessarily  follows  that 
traveling  by  railroad  will  become  essential- 
ly a  hazardous  undertaking.  Independently 
of  the  ordinary  dangers  of  accident  or  mis- 
fortune. The  law  is  a  growing  science,  and 
the  Legislature  is  constantly  engaged  in  ad- 
vancing its  protecting  sanctions  so  as  to 
safeguard  the  lives  and  the  liberty  of  the 
citizen  against  outrage  and  violence.  Wher- 
ever there  is  a  special  need  for  a  new  stat- 
ute to  protect  the  citizen  in  bis  rights,  then 
it  is  the  duty  of  the  Leg;islature  to  enact 
such  a  statute.  It  was  in  obedience  to  this 
duty  that  the  statute  tmder  consideration 
was  enacted  for  the  protection  of  the  trav- 
eling public  in  their  right  to  be  transported 
in  railroad  cars  free  from  the  danger  of  in- 
sult, outrage^  or  violence  by  lawless  men. 

So  much  of  the  statute  under  considera- 
tion as  authorized  the  conductor  under  the 
circumstances  described  in  the  statute  to 
eject  a  passenger  from  his  train  was  rec- 
ognized and  upheld  as  lawful  by  this  court 
in  the  case  of  Chesapeake  &  Ohio  Ry.  v. 
Crank,  128  Ky.  329,  108  S.  W.  27G,  32  Ky. 
Law  Rep.  1202,  16  L.  R.  A.  (N.  S.)  197.  But 
the  statute  not  only  authorizes  the  conduc- 
tor to*  eject  a  passenger  who  offends  against 
its  provisions,  but  authorizes  him  to  obtain 
the  assistance  of  a  peace  officer  us  soon  as 
he  can  get  into  the  presence  of  such  an  offi- 
cer, and  empowers  the  peace  officer  upon 
the  demand  of  the  conductor  to  arrest  the 
offender  without  a  warrant  This  must 
necessarily  be  so  If  the  statute  is  to  tiave 
any  efficient  force  or  effect  The  train  could 
not  be  held  at  a  station  until  the  conducts 
could  go  and  swear  out  the  warrant  for  the 
arrest  of  the  offender.  To  require  this  would 
nullify  the  statute.  Laws  are  not  made  for 
the  benefit  of  criminals,  but  for  the  protec- 
tion of  the  innocent,  and,  if  the  statute  was 
so  framed  as  to  require  the  issuance  of  the 
warrant  as  a  prerequisite  to  the  arrest  of 
the  violator  of  the  statute,  it  would  enable 
the  guilty  always  to  escape,  and  thus  take 
from  the  innocent  all  hope  of  protection. 
The  statute  is  not  only  constitutional,  but  It 
Is  an  exceedingly  wise  and  beneficent  law. 
It  puts  into  the  hands  of  the  railroad  corpo- 
ration the  power  to  protect  its  Innocent  pas- 
sengers by  authorizing  the  conductor  to  eject 
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offenders  from  his  train  or  to  cause  tbem  to 
be  arrested  by  the  first  peace  officer  whose 
services  be  can  secure. 

The  question  as  to  whether  a  search  or  sei- 
snre  of  the  person  of  the  dtlssen  Is  reasonable 
under  the  Constitution  Is  a  relative  one.  It 
might  not  be  reasonable  to  seize  or  search  the 
person  of  a  dtUsen  for  a  misdemeanor  where 
he  was  at  large  in  the  city  or  country,  and 
where  the  circumstances  would  generally  be 
such  that  a  warrant  could  be  secured  lu 
advance  of  the  arrest.  But  It  would  not  be 
reasonable  to  require  the  officers  to  wait  for 
a  warrant  if  the  offense  was  a  felony,  be- 
cause here  the  gravity  of  the  offense  and  the 
Importance  to  the  public  of  the  prompt  sel- 
inre  of  the  criminal  overrides  the  unreason- 
ableness of  the  search  or  seizure  without  a 
warrant.  And  so,  in  the  case  at  bar,  the  cir- 
cumstances which  require  the  arrest  of  an 
offender  against  the  statute  are  such  as  to 
make  it  reasonable  that  a  peace  officer  should 
be  authorized  upon  the  request  of  the  con- 
ductor of  a  train  to  arrest  a  violator  with- 
out a  warrant,  and  without  the  offense  for 
which  the  arrest  was  to  be  made  being  done 
in  the  presence  of  the  officer.  The  law,  being 
a  practical  science,  regards  the  necessities  of 
the  case,  the  danger  to  the  public,  and  the 
opportunity  for  the  escape  of  the  offender, 
and  arranges  the  remedy  so  as  to  protect  the 
innocent,  trespassing  upon  the  liberty  of  the 
citizen  as  little  as  possible  in  order  to  secure 
the  protection  of  the  public.  No  law,  there- 
fore, can  be  considered  unreasonable  which 
is  necessary  to  protect  the  public  from  vio- 
lence or  outrage  at  the  hands  of  the  law- 
less. And,  if  such  a  law  seems  to  give  an 
undue  amount  of  absolute  authority  into  the 
hands  of  the  officers  having  in  charge  its 
administration,  it  must  be  remembered  that 
tills  is  the  price  that  the  people  pay  for  pro- 
tection; for,  after  all,  government  is  but  the 
sum  total  of  the  natural  liberty  of  the  citizen 
surrendered  np  in  return  for  law  and  order 
and  peace  and  safety. 

We  will  now  consider  instructions  6  and 
6,  given  by  the  court,  and  which  are  objected 
to  by  the  commonwealth.  In  the  case  of 
Stevens  y.  Commonwealth,  124  Ky.  32,  98 
S.  W.  284,  30  Ky.  Law  Rep.  290,  we  had 
occasion  to  examine  the  question  as  to  the 
force  which  a  peace  officer  la  authorized  to 
use  in  making  an  arrest  where  the  party  is 
charged  with  a  misdemeanor,  and  in  the  opin- 
ion In  that  case  the  decisions  by  our  court 
are  reviewed,  as  well  as  the  text-books  bear- 
ing upon  the  subject,  and  from  the  prin- 
ciples there  enunciated  we  have  never  de- 
parted. In  the  opinion  it  is  clearly  stated 
that  an  officer  having  a  right  to  arrest  for 
a  misdemeanor,  if  he  be  forcibly  resisted, 
may  use  such  force  as  is  necessary,  or  rea- 
sonably appears  to  the  officer  necessary  In 
the  exercise  of  a  sound  Judgment,  to  over- 
come such  force  and  to  make  the  arrest    But 


be  has  not  the  right,  where  the  resistance  is 
not  forcible,  to  wantonly  shoot  or  injure  the 
person  charged  with  a  crime.  In  the  case 
cited  an  Instruction  was  formulated  which, 
with  slight  changes  to  meet  the  necessities  ef 
the  varying  facts,  would  have  well  served 
for  the  Instruction  In  this  case.  Instruction 
No.  6,  given  by  the  court,  is  objectionable, 
in  that  it  does  not  present  the  idea  that  the 
resistance  of  the  offender  to  the  proposed  ar- 
rest must  be  a  forcible  resistance.  Nor  does 
it  present  the  Idea  that  the  officer  may  act 
upon  what  appears  to  him  to  be  necessary 
in  the  exercise  of  a  reasonable  Judgment. 
Therefore  No.  6  should  be  modified  so  as  to 
make  it  read,  commencing  with  the  last 
semicolon,  as  follows :  "  •  •  »  And  in 
making  such  arrest,  such  peace  officer  baa 
the  right  to  use  such  force  as  is  reasonably 
necessary  therefor,  if  the  arrest  be  forcibly 
resisted,  even  to  the  taking  of  the  life  of  the 
offender,  but  he  has  not  the  right  to  use  un- 
necessary force  or  violence,  nor  to  shoot  or 
otherwise  injure  the  offender,  unless  such  of- 
fender forcibly  resists  the  arrest  and  the  ar- 
rest can  not  be  otherwise  made,  or  it  appears 
to  the  officer,  in  the  exercise  of  a  reasonable 
judgment,  that  it  can  not  be  otherwise  made." 
Instruction  No.  6  is  not  subject  to  criticism, 
and  upon  another  trial  may  be  given  as  on 
the  first 

The  commonwealth  was  entitled  to  have 
the  jury  instructed,  in  accordance  with  the 
provisions  of  section  39  of  the  Criminal  Code 
of  Practice,  that  it  was  the  duty  of  the  of- 
ficer, before  making  the  arrest  to  inform  the 
offender  that  he  was  about  to  be  arrested 
and  the  offense  for  which  he  was  to  be  ar- 
rested, unless  the  decedent  knew  these  facts, 
in  which  latter  case  it  was  not  necessary  to 
inform  him  of  that  which  he  already  knew. 
The  court  should,  in  addition,  have  told  the 
jury  plainly  that  it  was  the  duty  of  the  peace 
officer  to  arrest  the  offender  upon  the  verbal 
request  or  demand  of  the  conductor,  and  that 
in  making  the  arrest  the  peace  officer  was 
not  required  to  examine  Into  the  guilt  or  in- 
nocence of  the  offender  whom  the  conductor 
asked  to  have  arrested,  and  it  was  the  duty 
of  the  decedent  to  submit  to  a  lawful  arrest 
at  the  hands  of  the  peace  officer,  whether  or 
not  he  had  done  anything  which  justified  the 
arrest  In  order  to  make  the  statute  ef- 
fective. It  was  necessary  to  authorize  the  of- 
ficer to  make  the  arrest  upon  the  verbal  re- 
quest of  the  conductor.  It  does  not  contem- 
plate that  the  offense  should  have  been  com- 
mitted In  the  presence  of  the  officer,  and 
therefore  the  officer  was  authorized  to  act 
under  the  direction  of  the  conductor.  It 
may  be  that  this  construction  will  occasional- 
ly work  a  hardship  upon  the  citizen,  but,  as 
said  before,  this  hardship  Is  necessary  In  the 
individual  instance  In  order  to  effectuate  a 
statute  which  Is  Intended  to  subserve  a  great 
and  general  good.    And  the  citizen  who  is 
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oppressed  unlawfully  by  its  operation  baa  bla 
remedy  against  the  railroad  corporation  for 
malicious  prosecution. 

It  is  therefore  now  ordered  that  this  opin- 
ion be  certified  to  the  trial  court,  as  by  law 
required. 


CRAWFORD  T.  IX)UISVIIJ^B  &  N.  B.  CO. 
(Court  of  Appeals  of  Kentucky.    Not.  18,  1009.) 

Cabriebs  (§  297*)— INJTJBT  to  Passenoebs— 

Neqlioence. 

A  carrier  operating  its  train  at  the  ordinary 
rate  of  speed  is  not  liable  to  a  passenger  thrown 
from  the  Iwiclt  platform,  on  which  he  was  rid- 
ing, while  the  train  was  on  a  curve,  on  the 
ground  that  the  train  was  operated  at  a  danger- 
ous rate  of  speed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1204;   Dec.  Dig.  {  297.»] 

Appeal  from  Circuit  Court,  Clark  County. 

"Not  to  be  officially  reported." 

Action  by  W.  Anderson  Crawford  against 
the  Louisville  &  Nashville  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

W.  M.  Beckner,  for  appellant  Fred  P. 
Caldwell,  Benjamin  D.  Warfleld,  Pendleton, 
Bush  &  Bush,  and  John  T.  Shelby,  for  ap- 
pellee. 

BARKER,  J.  The  appellant,  W.  Ander- 
son Crawford,  boarded  the  train  of  the  ap- 
pellee railroad  company  at  Winchester,  Ky., 
for  the  purpose  of  being  transported  to  bis 
home  at  Elklns,  Ky.  The  car  was  somewhat 
crowded,  and  he  took  a  seat  upon  the  back 
platform  of  the  rear  car.  Intending  to  prevent 
himself  from  falling  by  holding  on  to  the 
iron  handrails.  The  conductor  came  around, 
found  him  on  the  back  platform,  and  collected 
his  fare  without  saying  anything  to  him. 
When  the  train  reached  Elklns,  which  was 
the  station  of  appellant,  he  did  not  observe 
tliat  it  was  the  place  to  get  off  the  car,  and 
claims  tliat  be  did  not  hear  nny  announce- 
ment made  of  the  station.  As  a  result,  be 
was  carried  beyond  Elklns,  and  he  then  made 
up  his  mind  to  leave  the  train  at  Ford  and 
go  home  from  there.  Just  before  he  reached 
Ford,  the  train  encountered  a  curve  which 
was  in  a  cut.  When  the  car  upon  which  ap- 
pellant was  sitting  struck  this  curve  he  was 
thrown  from  the  platform,  striking  his  head 
against  the  side  of  the  cut,  receiving  severe 
injuries,  to  recover  damages  for  which  he  in- 
stituted this  action.  The  basis  of  appellant's 
claim  for  recovery,  as  set  forth  in  his  peti- 
tion, is  that  the  train  was  operated  at  a  high 
and  dangerous  rate  of  speed,  which  caused 
it  to  lurch  so  severely  when  It  struck  the 
curve  above  mentioned  that  he  was  thrown 
off  the  platform  and  Injured.  The  defendant 
answered  controverting  all  the  material  al- 
legations of  the  petition,  and  pleading,  In  ad- 
dition thereto,  the  contributory  negligence 
of  the  plaintiff.    When  the  issues  were  made 


up  a  trial  was  had  before  a  Jury,  and  at  the 
close  of  plaintiff's  testimony  the  circuit  Judge 
sustained  a  motion  made  by  defendant  cor- 
poration for  a  peremptory  instruction  to  the 
Jury  to  find  for  it  Of  ttiis  instruction  tbe 
plaintiff  (appellant)  complain& 

The  court  ruled  correctly  in  sustaining  the 
motion  for  a  peremptory  instruction.  There 
Is  not  the  slightest  evidence  in  the  case  that 
the  train  was  being  operated  at  a  high  or 
dangerous  rate  of  speed,  or  that  it  was  being 
operated  In  any  other  way  than  on  schedule 
time  Appellant's  own  evidence  on  this  sul>- 
Ject  is  to  tbe  effect  tliat  he  did  not  know 
whether  the  train  was  nmning  faster  than 
usual  or  not  His  testimony  on  this  subject 
was  as  follows:  "The  train  seemed  to  be 
running  fast,  and  mighty  fast  when  I  was 
thrown  off,  as  I  have  toid.  It  was  down- 
grade, and  seemed  to  be  running  very  fast; 
but  I  do  not  know  whether  it  was  unusually 
fast  or  not  I  do  not  know  that  it  was  run- 
ning faster  than  usual.  I  was  holding  tight 
to  the  rail  when  I  was  thrown  off."  No  wit- 
ness said  the  train  was  running  faster  tlian 
tbe  ordinary  schedule  time  The  allegation 
of  the  pleading  that  the  train  was  operated 
at  a  high  and  dangerous  rate  of  speed  was 
not  sustained  by  the  evidence ;  and,  this  be- 
ing the  only  negligence  alleged  or  attempted 
to  be  shown,  it  seems  to  us  that  there  was 
nothing  for  the  court  to  do  but  award  a  per- 
emptory Instruction  at  the  close  of  plaintiff's 
testimony.  He  knew  when  be  took  a  seat 
on  the  platform  that  there  is  always  danger 
attending  such  a  position.  All  railroads  have 
curves,  and,  as  a  rule,  the  trains  are  operated 
quite  fast  To  operate  the  trains  so  as  to 
travel  rapidly  is  one  of  the  great  utilities  of 
the  railroad  system,  and  plaintiff  was  bound 
to  know,  if  he  sat  outside  of  the  car  on  tbe 
platform,  that  when  tbe  fast-moving  car 
struck  a  curve  he  was  liable  to  be  thrown  off. 
We  do  not  see  wherein  the  company  was  neg- 
ligent 

Judgment  affirmed. 

BOGGS  V.  BUSH. 
(Court  of  Appeals  of  Kentucky.    Nov.  19,  1909.) 

1.  Vendob  and  Pcbchaseb  (J  176*)  — Defi- 
ciency IN  QuANTrrT  OF  Land  Sold— Suit 
TO   Abate    Price— Defksses. 

In  the  negotiations  the  vendor  represented 
that  the  land  contained  90  acres,  and  a  survey 
showed  that  quantity.  A  deed  was  given  con- 
veying 90  acres  "more  or  less,"  and  thereafter 
it  was  discovered  that  through  an  error  in  calls 
the  tract  contained  78  acres,  and  the  purchaser 
sued  in  equity  for  relief  against  the  dp6ciency 
on  the  ^und  of  mistake  or  fraud.  Held,  that  a 
contention  that  the  purchaser  got  all  he  bar- 
gained for,  and  that  there  was  no  loss  of  any 
part  of  the  property,  was  not  pertinent,  though 
it  might  be  in  an  action  for  breach  of  warranty, 
since  the  gist  of  the  present  action  was  mistake 
or  fraud. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  333-336,  358;  Dec. 
Dig.  i  176.*] 
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2.  ViwDos  AND  Ptjbchabeb  (|  176*)  — Defi- 
ciEWCT  IN  QuANTirr  or  Land— Abatemknt 
OF  Pbice — Sali  BT  ACBB  OB  IN  Geoss. 
In  such  case,  the  unit  of  measure  of  land 
In  fixing  the  price  being  tlie  acre,  it  ia  imma- 
terial whether  the  sale  -was  by  the  acre  or  in 
Kroas,  since  if  by  the  acre  the  vendor  was  en- 
titled to  the  qoantity  represented,  and  if  In  gross 
the  buyer  was  entitled  to  relief  aiiainst  a  deficit 
so  great  aa  was  probably  not  within  the  con- 
templation of  the  parties. 

[Ei.  Note.— For  other  cases,  see  Vendor  and 
Pnrcbaser.  Cent  Dig.  {{  33a-336,  358;  Dec. 
Dig.  S  17&*] 

8.  Deeds  (J  113*)— Qtjantitt  or  Land  Con- 
veyed— "MOBE  OB  LESS." 

The  words  "more  or  less"  In  a  deed  relieve 
only  from  the  necessity  for  exactness,  and  not 
from  gross  deficiency. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  333;    Dec.  Dig.  I  113.» 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  5.  pp.  4582-4695.] 

4.  Vendob  and  Pubchaseb  (|  176*)— Quak- 
TiTT  OF  Land— Pebcentaob  or  Deficit. 
Since  it  is  a  rale  that  relief  will  be  denied 

for  a  deficit  which  is  less  than  10  per  cent,  and 

panted  where  10  or  more,  the  pnrchaser  was 

entitled  to  relief  for  the  deficit  of  12  acres  out 

«f  90. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 

Pnrchaser.   Cent  Dig.  {|  333-330,  358;    Dec 

Dig.  I  176.*] 

&  Evidence  ({  460*)  — Dekds— RtiOB  Nego- 
tiations. 

The  court  may,  without  offending  against 
the  rule  as  to  parol  evidence,  look  to  the  nego- 
tiations leading  up  to  a  deed  to  determine  wheth- 
er the  sale  was  by  the  acre  or  in  gross. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  gf  2117-2119;  Dec.  Dig.  |  460.*] 

6.  Pleading  (|  9*)- Fbaud  ob  Mistake— Con- 

ci.it810n  fbom  facts  ai.i.eqed. 

Where  the  facts  pleaded  are  such  that  from 
them  the  law  imputes  either  fraud  or  mistake,  it 
need  not  be  pleaded  in  terms. 

(Bid.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  29;   Dec.  Dig.  8  «■*] 

Appeal  from  Circuit  Conrt,  Madison 
Connty. 

"To  be  officially  reported." 

Suit  by  W.  R.  Bogga  against  B.  F.  Bush 
to  recover  for  a  deficit  In  land  sold.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

J.  A.  Sullivan  and  S.  M.  Wallace,  for  ap- 
pellant J.  C.  &  D.  M.  Cbenault,  for  ap- 
pellee. 

OUBAR,  X  Appellee,  Bush,  sold  and  con- 
xeyed  to  appellant,  Boggs,  two  tracts  of  land 
In  Bstlll  county,  for  the  consideration  of 
f  1.400.  The  description  of  the  land  contain- 
ed in  the  deed  is  as  follows:  "Beginning  at 
the  mouth  of  the  branch,  Prather  comer  on 
the  Kentucky  river,  thence  up  said  branch 
as  it  meanders  N.  6%°  W.,  20  poles,  N.,  26 
poles ;  thence  N.  6°  W.,  24  poles,  to  a  hickory 
on  said  branch ;  thence  N.  59^^*  R,  6.2  poles, 
to  a  buncb  of  walnut  bushes;  thence  with 
a  Nest  line  between  Floyed  and  the  said  Bush, 
N.  78%'  W.,  14  poles,  to  a  stone;  thence 
V.  46</4°  W.,  16  poles,  to  a  fence  post;  thence 


N.,  to  a  stone  In  Bogle's  line,  comer  to 
Ware  and  said  Bush ;  thence  a  straight  line 
S.  W.  to  a  locust  tree  near  an  old  icehouse 
containing  a  straight  line  to  a  stone  CMrner 
to  Ware  and  Hendrix ;  thence  with  Hendrlx's 
line  S.  10°  E.,  136  poles,  to  a  stake  on  the 
N.  bank  of  the  Kentucky  river;  thence  up 
said  river  N.  68°  B.,  107  poles,  to  the  be- 
ginning, containing  90  acres  more  or  less.  Al- 
so a  tract  of  woodland  containing  10  acres 
more  or  less  and  lying  on  the  north  side  of 
Browning  creek  and  Liberty  road.  Joining 
lands  of  Jas.  HaU,  Lewis  Richardson,  and 
others."  In  this  suit  by  appellant  against 
his  grantor,  Busb,  It  is  claimed  that  the  tract 
described  as  containing  "90  acres  more  or 
less"  was  actually  only  78  acres.  The  plain- 
tiff's damage  is  laid  at  $250.  He  sues  upon 
the  ground  that  the  sale  to  him  was  by  the 
acre;  or.  If  not,  that  the  deficit  was  so  large 
as  to  fall  within  the  rale  that  it  was  not 
within  the  contemplation  of  the  parties,  and 
was  therefore  a  mistake,  a  misrepresentation, 
from  which  a  court  of  equity  will  grant  re- 
lief. It  was  denied  in  the  answer  that  the 
sale  was  by  the  acre.  It  was  averred,  on  the 
contrary,  that  it  was  a  sale  In  gross,  and 
that  as  a  matter  of  fact  the  grantee  got  by 
the  conveyance  all  the  land  that  was  sold  or 
intended  to  be  sold  to  him,  and  all  that  he 
thought  he  was  buying.  The  circuit  court  de- 
nied plaintiff  the  relief  for  which  he  prayed, 
basing  the  Judgment  upon  the  ground  that 
the  sale  was  in  gross,  and  that  the  discrep- 
ancy In  quantity  was  not  enough  to  warrant 
a  restitution  of  a  proportionate  part  of  the 
consideration.  The  circuit  court  also  held 
that  it  was  inadmissible  to  show  by  extrane- 
ous evidence  the  negotiation  leading  up  to 
the  sale  and  execution  of  the  deed ;  that  the 
trial  must  be  confined  to  the  examination  of 
the  deed  alone. 

The  proof  was:  That  the  parties  went 
upon  the  land  pending  the  negotiation,  when 
the  lines  of  the  first-described  tract  were 
pointed  out  to  appellee  by  appellant ;  that  ap- 
pellee believed  that  boundary  contained  00 
acres,  and  so  represented  to  appellant;  that 
upon  appellant's  request  that  it  be  surveyed 
appellee,  no  doubt  acting  in  good  faith,  re- 
sponded that  it  had  been  surveyed,  at  least  the 
boundary  bad  been  calculated  a  short  while 
before,  and  that  It  contained  90  acres.  He 
refused  to  have  It  surveyed  again.  Appel- 
lant did  not  know  that  the  boundary  contain- 
ed less  than  90  acres.  The  discrepancy 
arose  from  an  error  in  one  of  the  calls,  con- 
tained in  the  description  appearing  In  the 
deed  to  appellee — where  the  call  was  for  a 
course  "N.  6%»  W.,"  it  should  have  been 
"N.  62%*  W."  If  it  were  ran  N.  6%',  the 
line  would  extend  over  onto  another  man's 
land,  and  would  make  the  boundary  em- 
brace probably  00  acres;  but,  if  the  area  Is 
calculated  with  reference  to  the  true  course 
of  that  line  N.  62Vt'  W.,  it  embraces  only 
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78  acres.  Some  few  years  later,  when  appel- 
laot  sold  the  land,  hfs  purchaser  demanding 
a  survey  of  the  tract,  It  was  discovered 
that  the  true  area  was  only  78  acres.  Appel- 
lee contends  that  appellant  got  all  the  land 
be  bargained  for,  and,  whether  it  was  78 
acres  or  90  acres,  there  was  not  a  loss  of 
any  part  of  the  property;  but  we  do  not 
regard  this  contention  as  pertinent.  It  would 
be  upon  an  action  for  breach  of  warranty  of 
title;  but  that  Is  not  this  action.  Always 
in  actions  such  as  this  the  claim  is  not  for 
a  failure  of  title,  but  is  for  the  deceit  prac- 
ticed by  the  successful  party  in  Inducing  the 
buyer  to  believe  he  was  getting  that  which  he 
did  not  get  by  the  conveyance,  or  upon  the 
mutual  mistake  of  the  parties  so  great  as  to 
be  inconsistent  with  the  presumption  that  it 
was  within  their  contemplation  a»  one  of  the 
natural  and  usual  results  likely  to  arise 
from  casual  errors  of  measurement,  calcula- 
tion, or  observation. 

We  do  not  regard  the  question  as  a  mate- 
rial one  in  this  case  whether  the  sale  was  by 
the  acre  or  In  gross.  If  it  was  by  the  acre, 
then  it  does  not  matter  whether  the  deficien- 
cy is  great  or  small;  the  number  of  acres 
represented  must  be  within  the  boundary.  If 
in  gross,  If  the  deficiency  is  so  great  as  was 
probably  not  'within  the  contemplation  of  the 
parties,  the  buyer  is  entitled  to  relief  upon 
the  same  basis  of  computation  as  if  the  sale 
had  been  by  the  acre.  The  quantity  or  area 
of  land  embraced  by  a  sale,  described  by 
metes  and  bounds,  is,  or  at  least  may  be,  an 
es.sential  inducement  to  the  bargain.  Farm 
lands  are  frequently,  perhaps  most  frequent- 
ly, sold  by  the  acre,  or  are  sold  at  a  valuation 
Into  which  the  number  of  acres  enters  as  a 
material  feature  of  the  trade.  While  the  rec- 
itation of  the  number  of  acres  is  a  part  of 
the  description  of  the  land,  or  may  be,  it  is, 
not  unusually,  more  than  that  The  purchas- 
er buys  not  only  the  particular  body  of  land, 
but  the  quantity  it  is  represented  to  contain; 
the  latter  feature  of  the  bargain  affecting 
the  amount  of  consideration  to  be  paid.  The 
unit  of  measure  of  land  in  this  country  is 
the  acre,  as  of  wheat.it  is  the  bushel,  and  of 
certain  other  articles  the  pound.  True,  the 
bargain  in  a  particular  instance  might  be 
without  respect  to  such  unit  In  that  case 
the  principle  we  are  discussing  would  not 
spply ;  but  where  the  unit  of  measure  is  con- 
sidered and  treated  as  au  element  of  the 
trade,  upon  which  the  consideration  is  In 
some  part  rested,  it  is  not  perceived  how  it 
can  be  disregarded  subsequently  in  measur- 
ing the  rights  of  the  parties,  as  an  Immaterial 
matter.  The  addition  of  the  qualifying  clause 
"more  or  less"  relieves  only  the  necessity  for 
exactness.  It  indicates  that  the  parties  con- 
templated making  some  allowance  for  those 
inaccuracies  that  are  usual  in  such  measure- 
ments, and  that  they  each  took  the  chance  of 
the  fact  being,  if  ascertained  with  accuracy, 
that  the  quantity  was  somewhat  more  or 
somewhat  less  than  was  represented.  The 
difficulty  arises,  in  administering  relief  upon 


complaint,  in  determining  the  limit  While 
the  courts  have  not  set  a  rule  applicable  to  all 
cases,  in  Kentucky  no  case  to  which  our  at- 
tention has  been  called  has  granted  the  relief 
where  the  deficit  was  less  than  10  per  cent, 
and  none  where  it  was  refused  where  the  def- 
icit was  as  much  or  more  than  10  per  cent 
In  the  early  history  of  the  state,  when  lands 
were  cheap,  and  in  consequence  surveying 
was  frequently  attended  with  Inaccnrades  be- 
cause, perhaps,  it  did  not  pay  to  take  the 
time  and  go  to  the  labor  and  expense  neces- 
sary to  secure  greater  exactness,  more  lati- 
tude for  discrepancy  was  allowed.  As  values 
have  enhanced,  and  surveying  has  been  more 
carefully  done,  there  Is  less  reason  for,  and 
would  be  more  injustice  in,  applying  the  rule 
of  ancient  times.  The  following  cases  are 
the  basis  for  the  principles  advanced  above : 
Harrison  v.  Talbot  2  Dana,  266;  Smith  v. 
Smith,  4  Bibb,  81 ;  Shelby  ▼.  Shelby's  Heirs, 
2  A.  K.  Marsh.  504;  Hall  v.  Ely  (Ky.)  76 
S.  W.  848 ;  Anderson  ▼.  Dawson  (Ey.)  118  S. 
W.  953 ;  Anthony  v.  Hudson  (Ky.)  114  S.  W. 
782;  Landrum  &  Adams  v.  Wells  (opinion  de- 
livered November  17,  1909)  122  S.  W.  213. 

In  the  early  and  leading  case  of  Harrison 
V.  Talbot  sjapra,  indeed  throughout  the  cases 
on  the  subject  it  appears  that  the  court  may- 
look  to  extraneous  evidence  to  show  the  na- 
ture of  the  transaction,  to  enable  it  to  de- 
termine whether  the  sale  was  in  gross  or  by 
the  acre,  or  whether,  under  the  circumstances 
of  the  particular  case,  equity  required  the 
granting  of  the  relief.  The  action  Is  based 
upon  deceit  or  mistake.  Each  presupposes 
that  the  written  memorial  is  Incomplete.  If 
the  rules  of  evidence  precluded  a  resort  to 
anything  but  the  document  to  determine  the 
fact,  it  would  often  happen  that  the  ends  of 
equity  would  be  defeated  by  the  rigidity  of  a 
rule  of  law.  The  writing  may  in  truth  show 
that  the  sale  was  in  fact  in  gross,  or  was  in 
fact  by  the  acre.  If  it  does,  then  other  evi- 
dences of  the  fact  need  not  be  resorted  to — 
not  because  of  its  irrelevancy,  but  because  it 
is  unnecessary.  A  deed  may  be  Impeached, 
It  is  conceded.  A  prerequisite  Is  to  attack  its 
genuineness  in  a  proper  pleading.  In  this 
kind  of  a  case,  the  very  essence  of  which  la 
one  of  the  grounds  for  attacking  a  writing 
collaterally,  it  is  not  necessary  to  charge  ei- 
ther fraud  or  mistake  in  its  execution.  The 
allegation  that  a  conveyance  of  a  tract  of 
land,  described  as  containing  so  many  acres, 
erroneously  mistakes  the  acreage  to  such  an 
amount  as  the  court  will  be  able  to  see.  In 
the  light  of  the  attending  circumstances  plead- 
ed, was  beyond  the  probable  contemplation 
of  the  parties,  is  such  an  excessive  variation 
as  to  indicate  fraud  or  mistake.  When  the 
facts  pleaded  are  such  that  from  them  the 
law  imputes  either  fraud  or  mistake,  it  need 
not  be  pleaded  in  terms. 

In  this  case  the  discrepancy  was  more  than 
13  per  cent. 

The  Judgment  should  have  been  for  the 
plaintiff. 

Reversed  and  remanded. 
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SHAUX^ROSS  T.  SHALIiCROSS. 

(Court  of  Appeals  of  Kentncky.     Not.  19, 
100©.) 

L  DivoBCE  (J  303*)— Custody  of  Chixdken— 
J  o  DGMENT— Modification— Statutes. 

Ky.  St.  1909,  i  2123  {Rusaell's  St.  §  73), 
providea  that  the  court  in  divorce  proceedings 
mi.j  malce  an  order  for  the  care,  custody,  and 
maintenance  of  minor  children,  and  at  any  time 
afterward,  on  the  petition  of  either  parent,  may 
tense  the  same,  having,  in  all  cases,  tlie  welfare 
of  the  children  principally  in  view.  Held,  that 
such  section  did  not  deprive  the  court,  after 
panting  a  divorce  decree,  from  modifying  the 
same  after  the  term,  on  its  own  motion,  in  so 
far  as  it  granted  the  father  the  right  to  visit  a 
child,  the  custody  of  which  was  granted  to  the 
wife,  nor  to  limit  such  action  to  a  case  instituted 
for  that  purpose  by  petition  of  either  parent. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SS  793-705;   Dec.  Dig.  i  303.»] 

2.  DivoBCE  (I  298*) — Custody  of  Childben. 

Where  a  child  of  divorced  parents  has 
reached  years  of  discretion,  its  wishes  as  to  its 
custody  will  be  considered,  but  are  not  control- 
ling. 

[Ed.  Note.— For  other  oases,  see  Divorce,  Cent 
Dig.  a  781-787;   Dec  Dig.  §  208.*] 

3.  DIVOBCE  (I  298*)— Custody  of  Childbew- 
Rights  of  Parejtts. 

On  the  granting  of  a  divorce,  the  custody  of 
very  young  children  will  generally  be  awarded 
to  the  mother. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {S  781-787 ;   Dec.  Dig.  !  298.*] 

i.  Divorce  (J  303*)— Custody  of  Cuildben 

—Modification  of  Decbee. 

While  the  circuit  court  should  not  modify  a 
divorce  decree  in  so  far  as  it  affected  the  cus- 
tody of  children,  without  notice  to  the  parents,  a 
divorced  husband,  having  applied  for  a  rule  on 
bis  divorced  wife  to  show  cause  why  she  did  not 
comply  with  the  decree  in  so  far  as  it  granted 
the  husband  a  right  to  have  visits  from  his  child, 
could  not  object  to  a  modification  of  the  decree 
denying  him  the  right  to  further  visits  because 
he  was  not  served  with  a  written  notice  of  an 
application  to  modify  the  decree. 

[Ed.  Note.— For  other  cases,  see  Divoree,  Cent. 
Dig.  H  793-795;  Dec.  Dig.  |  303.*] 

5.  Divorce  {§  303*)— Custody  of  Chii.dbxn— 

Visitation. 

Where  a  father,  by  reason  of  inebriety  and 
profligacy,  was  not  a  proper  person  to  assorinte 
with  hia  infant  son,  the  court  properly  modified 
a  prior  divorce  decree  granting  the  father  the 
right  to  visit  his  son,  and  have  him  with  him  un- 
der certain  circumstances,  by  withdrawing  such 
right  of  visitation ;  benefit  to  the  child  being 
the  chief  concern. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig,  {{  793-793 ;   Dec.  Dig.  g  303.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Sarah  Shelby  SballcroBS  against 
Harry  Sf.  Shallcross.  From  an  order  modi- 
fying a  divorce  decree  in  so  far  as  It  related 
to  the  company  of  children,  defendant  ap- 
peals.   Affirmed. 

Barrett  Gibson  and  Gibson,  Marshall  & 
Gibson,  for  appellant  C.  H.  Shield  and  R.  A. 
McDowell,  for  appellee. 


SETTLE,  J.  On  April  29,  1907,  the  appel- 
lee, Sarah  Shelby  Shallcross,  was,  by  a  Judg- 
ment of  the  Jefferson  circuit  court,  chancery 
branch,  second  division,  divorced  from  her 
husband,  the  appellant,  Harry  M.  Shallcross, 
and  given  the  custody  of  their  son  and  only 
child,  Vernon  Lewis  Shallcross,  an  Infant  of 
tender  years.  The  Judgment  In  question  Is  as 
follows:  "This  action  having  been  beard  and 
submitted  upon  the  plalntlfTs  .petition  and 
the  defendant's  answer  herein  and  upon  the 
proof,  and  the  court  being  advised,  it  is  ad- 
Judged  that  the  plaintiff,  Sarah  Shelby  Shall- 
cross, be  and  she  Is  hereby  divorced  from 
the  bonds  of  matrimony  with  Harry  Mason 
Shallcross,  and  It  Is  further  adjudged  that 
the  said  plaintiff  Is  given  the  custody  and 
control  of  her  son,  Vernon  Lewis  Shallcross, 
and  It  Is  further  adjudged  that  the  defend- 
ant Harry  Mason  Shallcross,  shall  have  the 
privilege  of  seeing  his  child  at  such  reason- 
able times  as  will  not  Interfere  with  the  edu- 
cation of 'the  child,  and  that  he  shall  have 
the  privilege  of  having  the  said  child  with 
him  at  least  two  days  during  each  month 
during  school  season,  and  shall  have  the  priv- 
ilege of  baring  the  child  with  him  during  va- 
cation for  periods  ranging  from  one  to  two 
weeks  at  a  time,  such  periods  of  visit  to  his 
father  to  be,  however,  at  such  times  as  shall 
be  mutually  agreed  on  between  the  plaintiff 
and  the  said  defendant,  and  will  not  In  any 
wise  interfere  with  the  health  or  welfare  of 
the  said  child.  It  Is  further  adjudged  that 
the  final  custody  of  said  child,  In  case  of  the 
death  of  Sarah  Shelby  Shallcross  during  the 
minority  of  said  child,  shall  not  now  be  de- 
termined, but  left  open,  and  this  action  Is 
reserved  for  such  proceedings  as  may  then  be 
had.  It  Is  further  adjudged  that  the  de- 
fendant shall  be  charged  with  the  reasonable 
and  proper  clothing  and  education  of  such 
child,  and  that  the  question  of  alimony  to  his 
wife  be  reserved  for  future  determination, 
and  this  action  is  reserved  for  said  purpose. 
It  Is  further  considered  and  adjudged  by  the 
court  that  each  party  shall  restore  to  the 
other  such  property  not  disposed  of  at  the 
commencement  of  this  action  as  either  may 
have  obtained,  directly  or  indirectly  from  or 
through  the  other,  during  marriage  in  con- 
sideration or  by  reason  thereof." 

It  does  not  appear  from  the  foregoing  Judg- 
ment, or  any  subsequent  order  found  In  the 
record  before  us,  that  the  case  was  ever 
stricken  from  the  court's  docket.  At  any 
rate,  on  June  30,  1909,  the  same  court,  on 
motion  of  the  appellant,  Harry  M.  Shallcross, 
based  on  his  affidavit  then  filed,  granted  and 
issued  a  rule  against  appellee,  Sarah  Shelby 
Shallcross,  returnable  July  5,  1009,  requiring 
her  to  show  cause.  If  any  she  had,  why  she 
should  not  comply  with  the  Judgment  of 
April  29,  1907,  by  permitting  him  to  see  and 
be  with  their  Infant  son  as  provided  therein. 
In  the  affidavit  for  the  rule  appellant  stated 
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that  the  appellee  had  not,  since  November 
26, 1008,  permitted  him  to  see  his  son,  Vernon 
Lewis  Shallcross,  and  bad  repeatedly  refnaed 
him  the  right  to  do  so,  or  to  have  the  child 
with  him  at  any  time,  and  had  announced 
that  she  did  not  Intend,  in  the  future,  to  per- 
mit appellant  to  see  or  have  him  in  his  cus- 
tody. Appellee,  on  the  day  the  rule  was  re- 
turnable, filed  a  response  thereto,  in  whi<^ 
it  was  admitted  that  she  had  refused  appel- 
lant the  privilege  of  seeing  or  having  their 
child,  and  had  announced  her  purpose  to  per- 
sist in  such  refusal  as  charged  in  appellant's 
affidavit  for  the  rule,  but  stated.  In  substance, 
that  she  was  constrained  to  so  act  because  of 
the  drunken  and  debauched  habits  and  life 
of  appellant  from  the  excessive  use  of  whisky 
and  cigarettes;  many  instances  being  given 
of  intoxication  and  boisterous  and  other  un- 
seemly conduct  on  his  part  in  hotels,  saloons, 
and  other  public  places  in  the  city  of  Louis- 
ville, some  of  which  occurred  when  appel- 
lant had  his  son  with  him.  It  was  further. 
In  substance,  stated  in  the  response  that  ap- 
pellant constantly  kept  whisky  In  his  apart- 
ments, which  he  regularly  drank  in  excessive 
quantities  in  the  presence  of  his  son,  when 
the  latter  would  visit  him ;  that  by  indulging 
the  whims  of  the  child,  and  otherwise  im- 
properly influencing  him,  appellant  attempted 
to  wean  his  affection  from  appellee  and  make 
him  disobedient  to  her;  that  the  intemper- 
ance, profligacy,  and  evil  example  of  appel- 
lant, manifested  as  stated,  were  well  calcu- 
lated to  corrupt  the  mind  and  morals  and 
ruin  the  life  of  the  child,  and  that  to  avert 
such  a  catastrophe  appellee  believed  it  her 
duty  to  prevent  further  association  between 
the  father  and  son,  for  which  reason  alone 
she  had  for  some  time,  as  complained  by  ap- 
pellant, refused  his  requests  to  have  the  child 
visit  him  as  he  had  been  accustomed  to  do. 

Appellant  by  a  pleading  entitled  an  answer 
controverted  all  the  affirmative  statements 
of  the  response.  Thereupon  -  the  court  heard 
all  the  evidence  Introduced  by  the  parties 
and  thereafter  rendered  the  following  Judg- 
ment: "The  court  being  sufficiently  advis- 
ed, it  is  considered  and  adjudged  that  said 
response  of  the  plaintiff  is  sufficient,  and  the 
rule  awarded  against  her  is  hereby  dis- 
charged at  defendant's  costs.  It  is  further 
considered  and  adjudged  that  by  the  original 
Judgment  the  plaintiff  is  given  the  custody 
ant  control  of  the  child,  Vernon  Shallcross, 
and  the  defendant  is  not  entitled  thereby  to 
any  custody  or  control  over  said  child,  and 
the  plaintiff's  motion  is  therefore  unneces- 
sary and  overruled.  The  court  on  Its  own 
motion  sets  aside  as  much  of  the  provision 
in  said  Judgment  as  gives  the  defendant  the 
privilege  of  seeing  bis  child  at  his  home,  and 
it  Is  hereby  ordered  that  the  plaintiff  shall 
send  the  child  to  the  home  of  Henry  T. 
Shanks  at  No.  619  Floral  Terrace,  In  tue 
city  of  Louisville,  at  2  o'clock,  p.  m.  on  the 
1st  and  3d  Saturday  afternoons  of  each 
month,  to  remain  until  6  o'clock  of  said  day, 


where  the  defendant  may  visit  and  see  said 
child  according  to  the  opinion  filed  herein. 
Such  visits,  however,  not  to  interfere  with 
the  welfare,  health,  and  education  of  said 
child.  Exceptions  reserved  to  both  parties, 
appeal  to  the  Court  of  Appeals  granted  to 
the  defendant,  and  a  cross-appeal  granted  to 
the  plaintiff."  Being  dlssatisfled  with  the 
Judgment  appellant  prosecutes  this  appeal. 

His  able  counsel  earnestly  insist  that  the 
Judgment  complained  of  Is  but  a  modification 
of  the  first  Judgment,  rendered  in  the  action 
for  divorce  at  a  previous  term,  and  that  the 
court  was  without  Jurisdiction,  and  had  not 
the  power,  upon  a  mere  motion,  to  modify  or 
vacate  the  former  Judgment  after  the  expira- 
tion of  the  term  at  which  it  was  rendered- 
Sectlon  2123,  Ky.  St  (Carroll's  Ed.  1909  [Rus- 
sell's St.  §  73]),  provides:  "Pending  an  appli- 
cation for  divorce,  or  on  final  Judgment,  the 
court  may  make  orders  for  the  care,  custody 
and  maintenance  of  the  minor  children  of  the 
parties,  or  children  of  unsound  mind,  or  any 
of  them,  and  at  any  time  afterward,  upon  the 
petition  of  either  parent,  revise  and  alter  the 
same,  having  in  all  such  cases  of  care  and 
custody  the  interest  and  welfare  of  the  chil- 
dren principally  in  view;  but  no  such  order 
for  maintenance  of  children  or  allotment  in 
favor  of  the  wife  shall  divest  either  party  of 
the  fee-simple  title  of  real  estate." 

It  is  not  denied  by  counsel  that  the  court 
rendering  such  a  Judgment  as  that  referred 
to  can  modify  or  vacate  It,  after  the  expira- 
tion of  the  term  at  wtdch  it  was  rendered, 
but  contended  that,  in  order  to  enable  it  to 
do  80,  the  power  to  that  end  must  be  reserv- 
ed in  the  Judgment  Itself,  or  its  exercise  In- 
voked by  the  petition  of  a  parent  of  the  child 
to  l>e  affected.  In  all  cases  respecting  the 
custody  of  a  child  the  welfare  of  the  child 
is  the  governing  principle  with  the  courts. 
The  right  of  the  father  to  have  the  custody 
of  his  child  is,  in  Its  general  sense,  admitted, 
but  this  Is  not  on  account  of  any  absolute 
right  of  the  father,  but  for  the  l>eneflt  of  the 
Infant;  the  law  presuming  it  to  be  for  its 
Interest  to  be  under  the  care  of  its  natural 
protector,  both  for  maintenance  and  educa- 
tion. Neither  the  father  nor  mother,  how- 
ever, has  any  right  that  can  be  allowed  to 
seriously  militate  against  the  welfare  of  the 
child.  If  the  father  be  unflt  to  have  the 
custody  of  his  child,  the  courts  will  prompt- 
ly declare  his  rights  forfeited.  The  same  Is 
true  of  the  mother,  and  neither  parent  is 
entitled  to  the  custody,  if  it  is  manifestly 
against  the  child's  welfare.  In  such  a  case 
the  custody  of  the  child  will  be  awarded  to  a 
third  person.  If  the  child  has  reached  years 
of  discretion,  its  wishes  will  be  considered, 
but  will  not  always  control.  As  between 
the  parents,  the  tendency  of  the  courts  is  to 
give  very  young  children  to  the  mother,  es- 
pecially in  cases  of  divorce.  Our  meaning 
has  been  admirably  expressed  by  Judge  Rob- 
ertson in  the  opinion  In  Adams  v.  Adams,  1 
Duv.  167,  as  follows:    "The  welfare  of  la- 
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fancy,  InvolTing  that  also  of  the  common- 
wealth, defines  the  sphere  of  parental  duties 
and  rights,  and  these  preferred  rights  and 
duties  are  correlative.  The  character  and 
destiny  of  the  citizen  are  molded  by  the  do- 
mestic tutelage  of  the  nursling.  Therefore, 
whenever  the  parents  are  separated  by  di- 
vorce, although  prima  facie  the  abstract 
right  and  duty  of  the  father  are  superior  to 
those  of  the  mother,  yet  the  court  dissolving 
the  union  should  confide  the  care  and  custody 
of  their  Infant  child  to  the  parent  most  trust- 
worthy and  capable,  and  if  neither  of  them 
shall  be  worthy  of  such  a  delicate  and  event- 
ful trust,  the  Interest  of  the  child  and  the 
public  may  authorize  the  transfer  of  the 
custody  to  a  stranger." 

In  this  state  courts  of  equity  are  given  prac- 
tically exclusive  Jurisdiction  over  the  persons 
and  property  of  infants,  and  the  jurisdiction 
attaches  from  the  very  fact  of  the  institution 
of  an  action  or  proceeding  affecting  the  person 
or  property  of  an  infant,  and  at  once  makes 
him  a  ward  of  the  court  When  such  Juris- 
diction Is  invoked  In  the  Infant's  behalf, 
there  are  few.  If  any,  Infiezlble  rules  of  pro- 
cedure. Even  section  2123,  Ky.  St,  which 
gives  to  the  parent  of  an  Infant  the  right 
to  apply  by  petition  to  a  court  of  equity  for 
the  vacation  or  modification  of  a  Judgment 
with  respect  to  the  custody  of  the  infant, 
rendered  at  a  previous  term,  should  not  be 
so  Interpreted  as  to  exclude  any  other  rem- 
edy or  course  of  procedure  allowed  under 
the  rules  of  chancery,  or  that  might  be  in- 
voked or  followed  in  a  court  of  equity  for 
such  relief,  unless  the  language  of  the  stat- 
ute sufficiently  indicates  that  such  was  the 
legislative  Intent.  On  the  contrary,  it  should, 
if  such  a  meaning  can  reasonably  be  given 
its  language,  be  construed  as  Intended  to 
add  to  the  jurisdiction  and  power  already 
possessed  by  courts  of  equity,  or  as  afford- 
ing an  additional  remedy  to  either  divorced 
parent  At  any  rate  we  are  unwilling  to 
bold  that  the  statute,  supra,  ties,  or  was 
ever  Intended  to  tie,  the  chancellor's  hands 
until  a  parent  acts  in  the  matter.  Besides 
the  language  of  the  statute  itself  recognizes 
and  emphasizes  the  paramount  duty  of  the 
court  which  is  to  look  to  the  child's  welfare 
regardless  of  both  parents,  or,  to  quote  from 
the  statute,  "having  in  all  such  cases  of  care 
and  custody  the  Interest  and  welfare  of  the 
dilldren  in  view."  Exercise  of  the  power 
possessed  by  a  court  of  equity  with  resitect 
to  the  custody  of  an  Infant  in  such  a  case  is 
not  therefore  dependent  upon  action  upon 
the  part  of  either  of  the  divorced  parents, 
or  upon  a  reservation  in  the  Judgment  of 
authority  to  subsequently  change  or  modify 
it  The  court  need  not  have  waited  for  ei- 
ther parent  to  take  the  initiative,  but  pos- 
sessed the  power  to  modify,  upon  its  own 
motion,  the  previous  Judgment  as  to  the 
custody  of  the  Infant,  upon  the  state  of  facts 


appearing  In  the  response  and  established  by 
the  proof.  We  do  not  mean  to  say  that  the 
circuit  court  should  at  any  time  enter  a  Judg- 
ment, or  change  one  rendered  at  a  previous 
term,  as  to  the  custody  of  a  child  without 
notice  to  the  parents.  In  this  case,  however, 
both  had  notice.  It  does  not  lie  in  the  mouth 
of  appellant  to  complain  that  he  was  not 
served  with  a  written  notice  of  the  proceed- 
ings resulting  in  the  modification  of  the  orig- 
inal Judgment  as  to  the  custody  of  his  son; 
for  he  instituted  the  proceeding  by  taldng 
the  rule  against  appellee,  and  thereby  gave 
cause  and  opjwrtunity  for  the  filing  of  her 
response,  the  statements  of  which,  together 
with  the  evidence  Introduced  to  support 
them,  convinced  the  court  of  the  necessity 
for  modifying  the  first  Judgment  to  the  ex- 
tent that  would  prevent  appellant  from  hav- 
ing the  custody  of  his  son  at  all.  In  this 
view  of  the  matter  we  think  appellant  is  es- 
topped to  complain  of  the  want  of  previous 
formal  notice  of  the  action  of  the  court  in 
modifying  the  Judgment,  and  likewise  estop- 
ped to  complain  that  the  modification  result- 
ed without  the  filing  of  a  petition  therefor 
by  appellee  or  himself. 

We  deem  it  unnecessary  to  discuss  in  de- 
tail the  evidence  upon  which  the  circuit  court 
acted  In  modifying  the  Judgment  as  to  the 
custody  of  the  child,  but  we  think  It  was 
sufficient  to  show  that  appellant  is  unfit  to 
have  the  custody,  even  temporarily,  of  hia 
son.  .    ' 

The  circuit  court  did  what  It  could  and 
was  authorized  to  do  to  protect  the  child. 
Wherefore  the  judgment  is  affirmed. 


CRANE  &  BREED  MFG.  CO.  T.  STAGG'S 

ADM'R. 
(Court  of  Appeals  of  Kentucky.    Nov.  17,  1909.) 

1.  PUADINO  »  801»)  — Affidavits  (|  14»)  — 
Plxadinos  Execxtted  in  Another  Siatb— 
sxjfficienct. 

A  pleading  or  affidavit  to  be  used  in  Ken- 
tucky must  be  made  and  verified  as  required  by 
the  laws  thereof,  though  executed  in  another 
state. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Dee.  Dig.  §  301  ;•  Affidavits,  Dec.  Dig.  §  14.».] 

2.  EXECTTTOBS   AND    Adhinistbatobs    (§   227*) 

—  Actions    Aoainsi  —  Vebification     o» 

C1.AIMS. 

Ky.  St  i  3870  (Russell's  St.  {  3901),  pro- 
vides that  all  demands  against  the  estate  of  a 
decedent  shall  be  verified  by  the  claimant's  writ- 
ten affidavit  Civ.  Code  Prac.  §  544,  defines  an 
affidavit  as  a  written  declaration  under  oath 
made  without  notice  to  the  adverse  party.  Sec- 
tion 550,  snbsec.  I,  provides  that  any  affidavit 
by  law  may,  unless  otherwise  expressed,  l>e 
made  by  his  agent  or  attorney  if  he  be  absent 
from  the  county.  Section  117  provides  that  an 
affidavit  of  a  private  corporation  must  be  verified 
by  its  chief  officer  or  agent  etc.,  or,  if  it  have  no 
such  officer  or  agent  in  the  county  in  which 
the  action  is  brought,  that  it  may  be  verified 
by  its  attorney.  Section  540,  subsec  2,  provides 
that  an  affidavit  may  be  made  out  of  th«!  state 
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before  any  ofBcer  or  person  who  may  be  author- 
ized pursuant  to  section  664  to  take  depositions, 
and  section  564  authorizes  the  taking  of  deposi- 
tions out.  of  the  state  before  a  notary  public,  etc 
Held,  that  the  afBdavit  of  a  nonresident  corpora- 
tion claimant  against  the  estate  of  a  decedent 
may  be  made  before  a  notary  at  its  chief  office 
or  principal  place  of  business  in  the  state  of  its 
residence  by  its  chief  officer,  or,  in  his  absence 
from  the  county  of  its  principal  place  of  busi- 
ness, by  its  treasurer  or  other  authorized  agent, 
the  affidavit  in  the  latter  case  to  show  the  offi- 
cial title  of  the  chief  officer,  his  absence  from 
the  county,  and  the  authority  of  the  treasurer  or 
other  agent  to  make  the  necessary  affidavit,  and 
such  an  affidavit  which  does  not  purport  to  have 
been  made  by  the  corporation's  chief  officer,  or 
state  that  he  was  absent  from  the  county,  or 
that  the  corporation's  treasurer,  in  the  absence 
of  its  chief  officer  from  the  county,  was  author- 
ized to  make  the  affidavit,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  811-818; 
Dec.  Dig.  {  227.*] 

3.  Executors  and  Admtwistbatobs  (S  227*) — 
Actions  Against— Atfi  davit  of  Claim — 
sufficienct. 

Under  Ky.  St  t  8871  (Russell's  St  |  3902), 
providing  that,  if  any  part  of  the  demand  of  a 
claimant  afrainst  a  decedent's  estate  has  been 
paid,  the  affidavit  of  claim  shall  state  the  pay- 
ment, and,  when  it  was  made,  to  the  best  of 
affiant's  knowledge  and  belief,  an  affidavit  of 
a  claim  upon  an  account  which  embraced  sales 
of  merchandise  from  claimant  to  decedent  cov- 
ering a  period  of  fonr  years,  aggregating  $!,• 
463.71,  upon  which  decedent  had  made  during 
that  period  numerous  payments,  all  credited  on 
the  account,  amounting  to  $1,062.91,  leaving  a 
balance  due  of  $400.80,  which  affidavit  treated 
the  balance,  not  as  a  balance,  but  as  represent- 
ing decedent's  entire  indebtedness  from  start  to 
finish,  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S!  811-818; 
Dec.  Dig.  i  227.*^ 

4.  bxecutobs  and  apuinibtbators  (|  227*) — 
Actions   Aoainst— Affidavit  of  Claim— 

Under  Ky.'st  S  3870  (Russell's  St  8  3901), 
which  requires  that,  when  a  person  other  than 
the  claimant  against  a  decedent's  estate  makes 
affidavit  to  the  claim,  he  shall  state  in  bis  affi- 
davit that  he  believes  the  claim  to  be  just,  and 
shall  give  the  reason  why  he  so  believes,  an  af- 
fidavit by  an  employ^  of  a  claimant  on  an  ac- 
count against  an  estate  giving  as  the  only  rea- 
son for  bis  belief  as  to  the  correctness  of  the  ac- 
count that  he  had  examined  claimant's  books, 
and  found  that  the  account  against  decedent  ap- 
peared on  the  books  as  on  the  copy  of  the  ac- 
count to  which  his  affidavit  was  attached,  is 
insufficient. 

[E}d.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  811-818;  Dec. 
Dig.  S  227.*] 

5.  EXECUTOBS  AND  Administbatobb  ({  431*) — 
Suit  to  Compel  Settlement  by  Adminis- 
tratob  —  Necessity  fob  Yebified  Aftida- 
TiTs  OF  Claims. 

Where  a  creditor  sued  in  equity  to  compel 
the  settlement  of  an  estate  by  an  administrator, 
under  Civ.  Code  Prac.  S  428,  and  the  payment  of 
debts,  including  plaintiff's  claim,  making  the  ad- 
ministrator, decedent's  heirs,  and  such  of  the 
creditors  as  were  known  to  plaintiff  defendants, 
and  the  petition  charged  that  the  administrator 
was  delaying  settlement  stated  the  amount  of 
the  estate's  Indebtedness,  the  value  of  its  prop- 
erty, that  the  personal  property  was  not  suffi- 
cient to  pay  the  debts,  alleged  the  necessity  for 
a  sale  or  realty  for  such  purpose,  asked  a  ref- 


erence of  the  case  to  a  master  commissioner  for 
taking  proof  as  to  creditors'  claims,  and  report- 
ing assets  and  liabilities  of  the  estate,  and  closed 
with  a  prayer  for  penonal  Judgment  for  plain- 
tiff's debt,  with  interest,  ana  for  a  settlement  of 
the  estate,  etc.,  it  was  unnecessary  that  payment 
of  plaintiff's  daim  should  have  been  demanded 
of  the  administrator  before  the  institution  of 
the  action,  and  it  was  error  to  dismiss  the  suit 
because  of  a  failure  of  plaintiff  to  present  sucb 
affidavit;  the  object  of  the  statute  requiring 
the_  claimant  before  bringing  an  action  on  his 
claim,  to  make  demand  of  payment,  being  to  af- 
ford the  personal  representative  an  opportunity 
to  pay  it  without  cost  of  suit,  which  would  not 
be  necessary  where  there  are  no  assets  in  the 
hands  of  the  personal  representative  with  which 
to  pay  decedent's  debts,  or  sucb  as  he  may  have 
are  insufficient  for  that  purpose,  c&d  decedent 
left  real  estate  liable  for  such  debts. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  |S  167&-1CS2;  Dec 
Dig.  I  431.*] 

Appeal  from  Oirctilt  Court,  Mercer  (bounty, 

"To  be  officially  reported." 

Action  by  the  Crane  &  Breed  Manufactur- 
ing Company  against  Matilda  Stagg's  admin- 
istrator. Judgment  of  dismissal,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

B.  F.  Roach,  for  appellant  Thomas  H. 
Hatdln,  for  appellee. 

SEI-TLE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Mercer  circuit  court  dis- 
missing appellant's  action  upon  the  grounds^ 
that  the  account  of  $400.80  against  the  es- 
tate of  Matilda  Stagg,  deceased,  sued  on, 
had  not  been  verified,  or  Its  payment  de- 
manded of  the  administrator  before  suit,  as 
required  by  sections  3870-3872,  Ky.  St  (sec- 
tions 3001-3903,  Russell's  St.).  Attached  to- 
the  account  filed  with  the  petition  were  two 
affidavits;  the  first  being  that  of  appellant's 
treasurer,  and  the  second  that  of  another 
person,  presumably  an  employe  of  appellant, 
who  made  oath  as  to  the  correctness  of  the 
account  from  a  comparison  of  It  with  the 
original  entries  contained  In  appellant's 
books.  The  first  affidavit  was  insufficient. 
In  the  first  place.  It  did  not  purport  to  have 
been  made  by  appellant's  chief  officer,  or 
state  that  sucb  chief  officer  was  absent  from 
the  county  in  which  appellant's  chief  office 
is  situated  at  the  time  the  affidavit  was 
made,  or  that  appellant's  treasurer.  In  tb» 
absence  of  the  chief  officer  from  the  county, 
was  authorized  to  make  the  affidavit.  Ap- 
pellant is  a  corporation  created  and  doin^r 
business  as  such  imder  the  laws  of  Ohio, 
and  Its  chief  office  or  place  of  business  is 
In  that  state,  as  is  the  residence  of  its  chief 
officer. 

A  pleading  or  affidavit  to  be  used  In  Ken- 
tucky must,  though  executed  In  another 
state,  be  made  and  verified  as  required  by 
the  laws  of  Kentucky.  Section  3870,  Ky. 
St.,  provides:  "All  demands  against  the  es- 
tate of  a  decedent  shall  be  verified  by  the 
written  affidavit  of  the  claimant,  or  in  his 
absence  from  the  state,  by  his  agent,  or  If 
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dead,  by  hla  personal  representatiTe,  stating 
that  tlie  demand  Is  Just,  and  has  never  to 
his  knowledge  or  belief  been  paid,  and  that 
there  Is  no  off-set  or  disconnt  against  the 
same,  or  any  usury  therein;   and  If  the  de- 
mand  be  other  than  an  obligation  signed 
by  the  decedent,  or  a  Judgment,  It  shall  also 
be  Terlfled  by  a  person  other  than  the  claim- 
ant, who  shall  state  In'  his  affidavit  that  be 
belleres  the  claim  to  be  Just  and  correct  and 
give  the  reasons  why  he  so  believes."    Civ. 
Code  Prac.  |  544,  thus  defines  the  word  "af- 
fidavit":   "An  affidavit  la  a  written  declara- 
tion under  oath,  made  without  notice  to  the 
adverse  party."     Subsection  1,  g  B50,  pro- 
vides:   "Any  affidavit  which,  this  Code  re- 
quires or  authorizes  a  party  to  make  may, 
unless  otherwise  expressed,  be  made  by  his 
agent  or  attorney,  if  he  be  absent  from  the 
county."    By  yet  another  provision  of  the 
Civil  Code  of  Practice,  viz.,  section  117,  a 
pleading  or  affidavit  of  a  private  corporation 
"must  be  verified  by  Its  chief  officer  or  agent 
upon  whom  a  summons  In  the  action  Is  law- 
fully served,  or  might  be  lawfully  served  If 
It  were  a  defendant;  or  if  it  have  no  such 
officer  or  agent  in  the  county  In  which  the 
action  is  brought,  or  is  pending,  it  may  be 
verified  by  its  attorney."    It  will  be  observ- 
ed that  neither  the  sections  of  the  statutes 
nor  those  of  the  Code,  supra,  offer  any  ob- 
struction to  the  right  of  appellant  to  make 
or  execute  the  affidavits  in  veriflcalion  of 
its  claim  in  the  state  of  Ohio.    They  merely 
provide  how  the  verification  shall  be  effect- 
ed if  made  or  to  be  used  in  this  state.    The 
Code  (section  549,  subsec.  2)  does,  however, 
provide:    "That  an  affidavit  may  be  made 
•    •    •    out  of  this  state,  before  any  officer 
or  i>erson  who  may  be  authorized,  pursuant 
to  section  564  to  take  depositions."     And 
section  564  authorizes  the  taking  of  depo- 
sitions out  of  this  state  "before  a  commis- 
sioner appointed  by  the  Governor  thereof; 
or  before  any  other  person  empowered  by  a 
commission  directed  to  him  by  consent  of 
the  parties,  or  by  order  of  the  court;  or  be- 
fore a  Judge  of  a  court,  a  Justice  of  the 
peace,  mayor  of  a  city,  or  notary  public." 
Therefore  the  claimants'  affidavit,  in  proof 
of  appellant's  demand  against  appellee,  might 
have  been  made  before  a  notary  at  its  chief 
office  or  principal  place  of  business  in  Ohio 
by  its  chief  officer,  or,  In  his  absence  from 
the  county  In  which  such  chief  office  or 
principal  place  of  business  is   situated   in 
that  state,  by  its  treasurer,  or  other  author- 
ized agent.     In  the  latter  case,   however, 
the  affidavit  should,  by  an  appropriate  state- 
ment, be  made  to  show  the  official  title  of 
the  chief  office,  his  absence  from  the  county, 
and  the  authority  of  the  treasurer  or  other 
agent  to  make  the  necessary  affidavit.    None 
of  these  essential  facts  appear  in  the  affi- 
davit made  by  the  treasurer,  and  their  omis- 
sion, as  we  have  already  intimated,  renda- 
ed  It  fatally  defective. 
We  think  the  affidavit  defective  in  anoth- 


er particular.  It  falls  to  state  the  dece- 
dent's full  indebtedness  to  appellant  accord- 
ing to  the  account  as  originally  rendered,  or 
to  Indicate  the  payments  for  which  the  ac- 
connt  on  its  face  shows  she  was  given  cred- 
it. In  other  words,  the  affidavit  treats  the 
1400.80,  balance  due  on  the  account,  not  as  a 
balance^  but  as  representing  the  decedent's 
entire  indebtedness  to  appellant  from  start 
to  finish;  whereas,  according  to  the  account 
Itself,  it  embraced  sales  of  merchandise  from 
appellant  to  the  decedent  covering  a  period 
of  four  years,  aggregating  $1,463.71,  upon 
which  she  made,  during  the  same  period, 
numerous  payments,  all  credited  on  the  ac- 
count and  amounting  in  the  aggregate  to 
$1,062.91,  which,  subtracted  from  the  total 
Indebtedness,  left  a  balance  due  appellant  of 
$400.80.  In  addition  to  what  section  3870, 
Ky.  St.,  directs  to  be  stated  In  the  affidavit 
of  the  claimant,  section  3871  requires:  "If 
any  part  of  the  demand  has  been  paid,  or 
there  be  any  set-off  or  discount  against  the 
same,  or  any  usury  therein,  the  affidavit 
shall  state  the  payment  or  usury,  when  the 
payment  was  made,  and  when  the  off-set 
or  discount  was  due,  to  the  best  of  the  af- 
fiant's Icnowledge  and  belief.    •    •    • » 

The  second  affidavit  accompanying  the  ac- 
count, made  doubtless  by  an  employe  of  ap- 
pellant, appears  to  be  defective  in  one  par^ 
ticular.  It  gives  but  a  single  indefinite  rea- 
son for  the  affiant's  belief  as  to  the  correct- 
ness of  the  demand  sued  on,  viz.,  that  he 
had  examined  appellant's  books  and  found 
that  the  account  against  the  decedent  ap- 
peared on  the  books  as  on  the  copy  of  the 
account  to  which  his  affidavit  was  attach- 
ed. Though  without  personal  knowledge  of 
the  sales  to  the  decedent  of  any  of  the  mer- 
chandise set  forth  In  the  account,  if,  in  addi- 
tion to  what  is  said  in  his  affidavit,  this 
employ^  had  therein  stated  he  was  familiar 
with  the  merchandise  described  In  the  ac- 
count as  having  been  sold  the  decedent  and 
its  market  value  during  the  period  covered 
by  the  account,  that  the  various  sums  charg- 
ed in  the  account  therefor  were  reasonable 
and  the  customary  prices  for  such  goods, 
and  that  it  appeared  from  the  original  en- 
tries that  the  merchandise  therein  described 
was  sold  the  decedent  as  of  the  dates  re- 
spectively therein  specified — it  would  have 
made  the  affidavit  sufficiently  conform  to 
section  3870  of  the  statute,  supra,  which  re- 
quires that  the  person  other  than  the  claim- 
ant "shall  state  in  his  affidavit  that  he  be- 
lieves the  claim  to  be  Just  and  correct,  and 
give  the  reason  why  he  so  believes."  Dew- 
hurst  V.  Shepherd,  102  Ky.  239.  43  S.  W. 
253,  19  Ky.  Law  Rep.  1260.  But,  notwith- 
standing the  conclusions  we  have  expressed 
as  to  the  insufficiency  of  the  affidavits  fur- 
nished by  appellant  in  proof  of  Its  claim, 
we  are  nevertheless  of  opinion  that  the  cir- 
cuit court  erred  In  dismissing  the  action  on 
that  ground,  or  because  of  the  alleged  fail- 
ure of  demand. 
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We  find  from  the  record  that  tbe  action 
was  one  ta  equity  brought  under  section 
428,  ClT.  CJode  Prac,  by  appellant  as  a  cred- 
itor of  the  decedent  to  compel  a  settlement 
by  tbe  administrator  of  her  estate  and  the 
payment  of  the  estate's  Indebtedness,  In- 
cluding Its  claim  of  $400.80.  Tbe  adminis- 
trator, heirs  at  law  of  the  decedent,  and 
such  of  the  creditors  as  were  known  to  ap- 
pellant were  made  defendants,  and  the  peti- 
tion, as  amended,  charges  that  the  adminis- 
trator Is  delaying  the  settlement  of  the 
decedent's  estate  in  order  to  obtain  profit 
in  its  business  from  the  Interest  realized  on 
tbe  money  belonging  to  the  decedent's  es- 
tate it  has  received;  states  with  particu- 
larity the  amount  of  tbe  estate's  indebted- 
ness, the  nature  and  value  of  the  property, 
real  and  personal,  left  by  the  decedent;  that 
the  personal  property  is  not  sufficient  to  pay 
the  debts;  and  alleges  the  necessity  for  a 
Bale  of  the  real  estate  or  such  part  thereof 
as  will  realize  an  amount,  which  together 
with  the  proceeds  of  the  personalty  will  be 
sufficient  to  pay  the  decedent's  debts.  The 
petition  also  fully  described  the  real  estate, 
asks  a  reference  of  the  case  to  the  master 
commissioner  for  taking  proof  as  to  the 
claims  of  creditors  and  reporting  the  assets 
and  liabilities  of  the  estate,  and  closes  with 
the  prayer  for  a  personal  Judgment  against 
the  administrator  for  appellant's  debt  with 
interest,  for  a  settlement  of  the  estate,  and 
all  necessary  general  and  equitable  relief. 

In  view  of  the  object  of  the  action  and 
the  fact  that  appellant's  claim,  as  well  as 
those  of  all  other  creditors  of  the  estate, 
must  be  properly  'proved  as  required  by  the 
statute  before  they  are  filed  with  and  al- 
lowed by  the  commissioner,  It  was  unneces- 
sary that  payment  thereof  shonld  have  been 
demanded  of  the  administrator  before  the 
institution  of  the  action  by  the  presentation 
to  him  of  the  claim  accompanied  by  the 
necessary  statutory  affidavits.  Huffman  v. 
Moore's  Adm'r,  101  Ky.  288,  41  S.  W.  292, 
19  Ky.  Law  Rep.  461;  Orey  v.  Lewis,  70 
Ky.  453;  Hamilton  v.  Wright,  87  8.  W.  1093, 
27  Ky.  Law  Rep.  1144.  The  object  of  the 
statute  in  respect  to  the  verification  of 
claims  against  decedents'  estates  is  to  pro- 
tect them  against  unjust  or  fraudulent 
claims,,  and  the  reason  for  requiring  the 
claimant,  before  bringing  an  action  on  his 
claim,  to  make  demand  of  payment,  is  to 
afford  the  personal  representative  an  oppor- 
tunity to  pay  it  without  cost  of  suit,  and  at 
the  same  time  have  a  legal  voucher  of  such 
payment  If,  however,  there  are  no  assets 
in  the  hands  of  tbe  personal  representative 
with  which  to  pay  the  decedent's  debts,  or 
such  as  he  may  have  be  insufficient  for  that 
purpose,  but  the  decedent  left  real  estate 
liable  for  such  debts,  there  can  be  no  reason 
or  necessity  for  a  creditor's  presenting  bis 
claim,  accompanied  by  the  statutory  affida- 


vit, to  the  personal  representative.  In  order 
to  entitle  him  (the  creditor)  to  bring  suit 
for  the  purpose  of  subjecting  such  real  es- 
tate to  the  payment  of  the  decedent's  debts, 
including  his  own.  As  well  said  in  Huff- 
man V.  Moore's  Adm'r,  supra:  "Indeed,  tbe 
right  to  bring  an  action  such  as  this  is  ex- 
pressly given  to  a  creditor  by  section  428, 
Civ.  Code  Prac.  And  that  right  is  not  there- 
by made  conditional  upon  compliance  by  the 
creditor  with  the  terms  prescribed  by  tbe 
statute  in  order  to  maintain  an  action  ordi- 
nary to  recover  personal  judgment  against 
the  administrator  or  executor.  Of  course, 
an  action  such  as  this  Involves  a  reference 
to  the  master  /»mmissloner  of  court  to  pass 
upon  and  report,  subject  to  approval  of 
court,  in  regard  to  every  claim  or  demand 
that  may  be  presented,  each  of  which  must 
be  verified,  and  approved  as  required  by 
statute  before  being  allowed."  When  ap- 
pellant's claim  against  the  decedent's  estate 
Is  presented  to  tbe  commissioner,  it  can 
then  be,  and  should  be,  verified  and  proved. 
In  the  statutory  manner. 

On  account  of  the  error  committed  by  the 
circuit  court  in  dismissing  the  action,  the 
judgment  is  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  tbe 
opinion. 

BROADWAY  COAL  MINING  CO.  v.  DAVIS. 
(Court  of  Appeals  of  Kentucky.    Nov.  16,  1900.) 

1.  Master  and  Servant  (|  279*)— Injuries 
TO  Servant  —  SurFiciENOT  o»  Evidence  — 
Superior  Servants. 

In  a  miner's  action  for  Injuries  by  a  coal 
car  which  broke  loose  and  ran  over  plaintiff, 
the  car  having  been  chocked  under  the  direction 
of  another  employ^,  evidence  held  to  show  that 
such  employ^  was  plaintiff's  superior,  and  had 
authority  to  control  bis  work. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  978;   Dec  Dig.  |  279.*] 

2.  Master  and  Servant  (|  231*) —Injuries 
to  Servant — Contributory  Neolioknce — 
Reliance  on  Master's  Care. 

Where  plaintiff,  a  coal  miner,  notified  his 
superior  that  a  coai  car  was  off  tlie  track,  and 
such  superior  brought  a  gang  and  put  it  on  the 
track,  and,  before  it  was  chocked  under  the  per- 
sonal direction  of  the  superior,  plaintiff  resum- 
ed' his  work  with  his  back  to  the  car,  plaintiff 
could  assume  that  the  latter  would  have  the 
car  securely  chocked  so  as  to  prevent  injury 
from  its  getting  away. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  675 ;   Dec.  Dig-  5  231.»] 

3.  Appeai,  and  Error  (J  1002*)— Findings— 
Conclusiveness  —  Conflicting  Evidence. 

The  Supreme  Court  Is  reluctant  to  inter- 
fere with  a  finding  on  substantially  conflicting 
evidence. 

[E)d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3935;    Dec.  Dig.  f  1002.*] 

4.  Appeal  and  Error  (g  1033*)  —  Harkless 
Error  —  Instructions  —  Ebrob  Favorable 
TO  Partt  Oomplainino. 

In  a  coal  miner's  action  for  injuries  caus- 
ed by  a  car  breaking  away  and  running  over 
him,  an  instruction  to  find  for  plaintiff  if  an- 
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•>ther  servant,  who  was  superior  In  authority  to 
plaintiff,  "and"  was  engaged  in  a  different  line 
of  woric,  by  gross  negligence  caused  the  car  to 
run  over  him  was  more  favorable  to  defendant 
than  to  plaintiff,  since  by  using  the  word  quot- 
ed it  required  a  finding  that  the  negligent  serv- 
ant was  not  only  superior  to  plaintiff,  but  was 
engaged  in  a  different  line  of  work. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror.   Cent   Dig.  H  405ft-4058;    Dec.  Dig.  § 

losa*] 

B.  Masteb  and  Sebvant  (S  202*)— Injuries  to 
Sebvant— Gross  Negugence  of  Supebiob 
Servants. 

A  servant  is  entitled  to  recover  from  the 
master  for  injuries  caused  by  the  gross  negli- 
gence of  a  superior  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  535-53T;  Dec.  Dig.  | 
202.*] 

6.  Master  and  Servant  ({  191*)  —  Injuries 
TO  Servant— Neguoenob  of  Co-Servant. 

A  servant  is  entitled  to  recover  from  the 
master  for  injuries  caused  by  the  negligence  of 
a  colaborer  engaged  in  a  different  line  of  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  475 ;   Dec.  Dig.  §  191.*] 

7.  Master  and  Servant  (J  294*)  —  Injuries 
TO  Servant— iNBTBUcnoNS—NEBLiaENCE  o» 
Fellow  Servants. 

In  a  coal  miner's  action  for  injuries  caused 
by  a  car  breaking  away  and  running  over  him, 
an  instruction  to  find  for  plaintiff  if  his  fore- 
man chocked  the  car,  or  ordered  another  than 
plaintiff  to  do  so,  and  plaintiff  did  not,  and  could 
not,  know  by  exercise  of  ordinary  care  that  it 
was  improperly  secured,  was  erroneous  as  au- 
thorizing a  recovery  if  the  accident  was  caused 
by  the  negligence  of  a  fellow  servant  in  chock- 
ing the  car  under  orders  from  the  foreman ; 
thus  virtually  abolishing  the  fellow-servant  rule. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1162 ;   Dec.  Dig.  f  294.*] 

&  Appeal  and  Ekbob  (§  1066*)— Harmxebs 
Errob  —  Instructions — Prejudicial  Ef- 
fect. 

In  a  miner's  action  for  injnries  by  a  coal 
car,  which  broke  loose  and  ran  over  plaintiff,  the 
evidence  showed  that  the  car  was  chocked  under 
the  personal  direction  of  another  servant,  who 
was  plaintifTs  foreman,  and  the  issues  were 
whether  such  other  servant  was  plaintiff's  su- 
perior, and,  being  present,  directed  others  to 
chock  the  car,  or  whether  plaintiff  himself  as- 
sisted in  chocking  it.  The  court  instructed  that 
if  plaintiff's  foreman  chocked  the  car,  or  order- 
ed another  than  plaintiff  to  do  so,  and  plaintiff 
did  not,  and  could  not,  know  that  it  was  im- 
properly chocked,  the  jury  should  find  for  him. 
aeld  that,  while  the  instruction  was  erroneous, 
considered  abstractly,  as  authorizing  a  recovery 
if  the  accident  was  caused  by  the  negligence  of 
a  fellow  servant  in  chocking  the  car  under  the 
foreman's  direction.  Irrespective  of  whether  the 
latter  was  present,  in  view  of  the  evidence  and 
issues  it  could  not  have  prejudiced  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220 ;  Dec.  Dig.  f  lOGG.*] 

Appeal  from  Circuit  Cotirt,  Ohio  County. 
"Not  to  be  officially  reported." 
Action  by  J.  T.  Davis  against  the  Broad- 
way Coal  Mining  Company.     From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Af- 
firmed. 

Belcher  &  Sparks  and  Barnes  &  Ander- 
son, for  appellant  Heavrln  A  Woodward, 
for  appellee. 


CARROLL,  J.  The  appellee,  Davis,  while 
engaged  In  a  mine  as  a  laborer  for  the  ap- 
pellant company,  was  seriously  injuifed  by 
a  car  running  upon  bim.  In  this  action  to 
recover  damages  for  the  injuries  sustained, 
the  Jury  returned  a  verdict  In  his  behalf  for 
$850.  The  judgment  entered  upon  tbis  ver- 
dict we  are  asked  to  reverse  for  reasons  that 
will  be  pointed  out  In  the  course  of  the  opln* 
ion. 

The  accident  happened  in  this  way:  Da- 
vis, In  connection  with  other  employes,  was 
directed  by  Jones,  tbe  mine  boss,  to  load 
some  cars  in  tbe  mine  with  slate  that  it 
was  desired  to  remove  out  of  the  mine. 
The  track  upon  which  the  cars  run  descend- 
ed at  a  heavy  grade  to  the  point  at  which 
they  were  placed  to  be  loaded,  and  at  this 
place  there  was  considerable  water  running 
Into  the  mine  that  made  the  rails  very  slip- 
pery. The  track  ended  where  Davis  was 
engaged  at  work,  and  It  was  necessary  to 
chock  the  cars  to  keep  them  from  running 
off  the  end  of  tbe  track.  A  short  while  be- 
fore the  accident  In  which  Davis  was  in- 
jured the  car  he  was  loading,  not  being 
properly  chocked,  ran  off  the  end  of  the 
rails,  and  Davis  went  to  see  H.  C.  Chumley, 
who  was  In  charge  of  a  gang  of  men  some 
200  feet  away,  to  get  him  to  bring  his  men 
down  and  put  tbe  car  back  on  the  track. 
In  obedience  to  this  request,  Chumley  and 
several  of  the  laborers  placed  the  car  on  the 
track,  and  went  back  to  their  work.  After 
the  car  was  placed  on  tbe  track,  Davis,  who 
had  been  engaged  In  picking  immediately  at 
the  end  of  the  rails,  resumed  his  work,  with 
bis  back  to  the  car,  and  had  been  so  oc- 
cupied for  about  15  minutes  when  the  car 
again  got  loose  and  run  off  the  end  of  the 
rails  and  over  and  on  Davis. 

Two  questions  of  fact  are  presented  con- 
cerning which  the  evidence  Is  conflicting — 
one  is  whether  or  not  Chumley  was  a  supe* 
rior  servant  to  Davis,  and  the  other,  wheth- 
er Davis  himself  chocked,  or  assisted  In 
chocking,  the  car  that  struck  him.  Davis 
testifies  that,  although  Jones  was  the  mine 
boss,  and  In  general  charge  of  all  the  labor- 
ers engaged  In  the  mine,  Chumley  was  the 
second  superior  officer  to  Jones,  and,  in  the 
absence  of  Jones,  had  the  control  and  di- 
rection of  the  work  and  the  laborers  en- 
gaged in  the  mine,  and  that  when  in  obedi- 
ence to  his  request  Chumley  and  the  gang 
of  men  employed  immediately  with  him 
came  to  put  the  car  on  the  track,  Chumley 
remained  in  charge  of  the  car  until  after  It 
had  been  chocked  under  his  immediate  di- 
rection, and  that  when  the  car  was  placed 
on  the  track,  and  before  it  was  chocked,  he 
(Davis)  went  back  to  his  work,  leaving  the 
chocking  of  the  car  to  Chumley  and  the 
laborers  with  him,  supposing  that  Chumley 
would  see  to  it  that  tbe  car  was  properly 
chocked,  and  that  he  relied  upon  tbe  fact 
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that  Chamley  would  do  this,  and  did  not 
personally  give  any  attention  to  the  manner 
In  which  It  was  chocked.  On  the  other 
band,  Cbumley  and  other  witnesses  testify 
that  Davis  assisted  in  chocking  the  car, 
and  was  directed  by  Chamley  to  chock  it  so 
that  It  would  not  run  off  the  track  again. 
We  think  the  evidence  sufficiently  shows 
that  Cbumley  was  the  superior  of  Davis, 
and  had  the  authority  to  direct  and  control 
bis  work,  and  that  Davis,  accepting  bis  tes- 
timony as  true,  bad  the  right  to  assume 
that  Cbumley,  who  was  immediately  in 
charge  of  the  matter,  would  have  the  car 
diocked  so  that  it  would  not  run  off  the 
track.  Upon  the  question  whether  or  not 
Davis  assisted  in  chocking  the  car,  there  is 
more  difficulty.  The  weight  of  the  evidence 
shows  that  he  did  assist  in  chocking  it,  and 
that  Cbumley  told  him  in  substance  to  chock 
It  so  that  it  would  not  run  off  the  track. 
But,  as  we  have  often  said  in  matters  like 
this,  we  are  reluctant  to  interfere  with  the 
finding  of  a  jury  upon  a  disputed  question 
of  fact 

In  Instruction  No.  1  the  Jury  were  told 
that  the  law  was  for  the  plaintiff  If  they 
believed  from  the  evidence  that,  while  be 
was  exercising  ordinary  care  for  bis  own 
safety,  "one  Cbumley,  who  was  superior  In 
power  and  authority  to  Davis,  and  who  was 
engaged  in  a  different  line  of  work,  by  gross 
negligence  caused  and  occasioned  the  car 
to  run  down  upon  and  over  him."  This  in- 
struction is  criticised  because  of  the  use  of 
the  word  "and"  after  the  word  "Davis." 
But  the  Instruction  is  more  prejudicial  to 
Davis  than  the  company,  as  in  it  the  Jury 
were  required  to  believe  that  be  was  not 
only  superior  in  authority,  but  also  engaged 
in  a  different  line  of  work,  although  Davis 
was  entitled  to  recover  if  injured  by  the 
gross  negligence  of  a  superior  or  the  negli- 
gence of  a  colaborer  engaged  in  a  different 
line  of  work.  L.  &  N.  R.  R.  Co.  v.  Brown, 
127  Ky.  732,  106  S.  W.  793,  32  Ky.  Law  Rep. 
652,  13  L.  R.  A.  (N.  S.)  1135. 

Instruction  D,  reading:  "If  the  Jury  he- 
lieve  that  the  defendant,  Cbumley,  chocked 
the  car,  or  ordered  another  than  the  plaintiff 
to  chock  it,  and  plaintiff  did  not  know,  and 
could  not  have  known  by  ordinary  care  on 
his  part,  that  the  car  was  improperly  secured, 
and  the  injuries  were  Inflicted  as  supposed 
in  the  first  instruction,  then  the  Jury  should 
find  for  the  plaintiff"— is  complained  of. 
The  objection  to  this  instruction  urged  by 
counsel  is  that,  if  Chamley  ordered  a  fellow 
servant  of  Davis,  engaged  with  him  in  load- 
ing slate,  to  chock  the  car,  and  he  did  it  in 
a  negligent  manner,  the  company  would 
nevertheless  be  liable,  and  it  la  said  this 


would  virtually  abolish  the  fellow-servant 
rule,  as  whenever  two  or  more  fellow  serv- 
ants were  directed  by  their  superior  to  do  a 
certain  thing,  and  any  one  of  tbem  was  negli- 
gent in  the  performance  of  his  labor,  the 
master  would  be  responsible  for  injury  to 
the  other  laborers  resulting  from  It^  The  in- 
struction as  an  abstract  statement  of  law, 
and  disassociated  from  the  evidence  in  this 
case,  is  open  to  the  objection  urged  against 
it,  and  as  counsel  well  say  the  master  would 
be  responsible,  in  almost  every  instance,  for 
injuries  Inflicted  upon  one  fellow  servant  by 
another  if  he  merely  directed  all  of  tbem  to 
do  certain  work.  But,  when  the  Jury  con- 
sidered this  instruction  In  connection  with 
the  evidence,  they  could  not  well  have  been 
misled  by  it.  There  Is  no  conflict  in  the  evi- 
dence about  the  fact  that  Cbumley  was  pres- 
ent when  the  car  was  put  back  on  the  track, 
and  when  the  laborers  undertook  to  chock  it. 
The  dispute  comes  up  concerning  whether  or 
not  Davis  was  directed  by  Cbumley  to  and 
did  assist  in  chocking  the  car,  or  whether  or 
not  Cbumley,  being  present,  directed  some  of 
the  other  persons  to  do  It  It  is  evident  that 
the  court  gave  the  instruction  upon  the  the- 
ory presented  by  the  evidence  that  Chumley 
was  present  and  he  himself  chocked  the  car, 
or  ordered  one  of  the  other  employes  than 
Davis  to  do  it,  and  that  if  Davis  did  not 
know  it  had  not  been  properly  done,  the 
company  was  liable.  Taking  this  view  of 
the  matter,  the  instruction  is  not  so  objec- 
tionable as  if  Cbumley,  who  the  Jury  bad  a 
right  to  assume  was  the  foreman,  himself 
chocked  the  car,  or  directed  any  person  other 
than  Davis,  who  was  not  assisting,  to  chock 
it  He  owed  a  duty  to  Davis  to  exercise 
ordinary  care  to  properly  chock  it;  and,  if  be 
failed  to  do  so,  the  company  was  liable.  If 
the  court  had  Inserted  in  the  Instruction  the 
words  "who  was  present"  after  the  word 
"Chumley,"  there  could  be  no  criticism  made 
of  the  instruction;  but,  as  it  is,  we  do  not 
believe  that  it  prejudiced  the  substantial 
rights  of  the  appellant  The  whole  case  of 
Davis  was  predicated  upon  the  idea  that 
Cbumley,  bis  superior,  was  present  looking 
after  the  chocking  of  the  car,  and  that  be 
(Davis)  bad  nothing  to  do  with  it  On  the 
other  band,  the  theory  of  the  company  was 
that  CSiumley  was  not  the  superior  of  Davis, 
or,  assuming  that  be  was,  that  Davis,  him- 
self, chocked  the  car  or  assisted  in  doing  so. 
Upon  these  two  lines  the  case  was  contested 
in  the  lower  court  and  the  Jury  could  not 
well  have  been  mistaken  in  the  meaning  of 
the  Instruction. 

Wherefore  tbe  Judgment  of  the  lower  court 
Is  afilrmed. 
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SMITH  et  al.  t.  AGNEW. 

(Conrt  of  Appeals  of  Kentnckj.     Nor.  18, 
1909.) 

1.  INBDBARCK  (|  116*)— INSUBABLB  IWTEBEST. 

One  not  a  creditor  nor  related  to  insured 
has  no  insurable  interest  in  his  life. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |t  158-162;  Dec.  Dig.  |  116.*] 

Z  INSTJBANCS  (»  122*)— Ltte  IN8UBAN0»— Ab- 

SIONHENT  OF  FOLICY. 

An  instrument  assigninfr  a  policy  of  Insur- 
ance to  one  having  no  insurable  interest,  to  hold 
the  same  unto  the  assignee  and  to  be  paid  to  htm 
at  matnrity,  the  assignee  agreeing  on  any  settle- 
ment of  the  policy  that  there  should  be  first  de- 
ducted all  the  then  existing  indebtedness  to  the 
company,  without  expressing  what  the  assignee 
is  to  do,  or  that  he  is  to  do  anything,  is  void  and 
unenforceable. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  166,  167 ;   Dec.  Dig.  {  122.*] 

8.  IxsuBANCE  (I  122*)— Assignment  of  Lifb 
Policy— "Wagesing  Contbaot." 
^A  policy  of  life  Insurance,  assigned  to  one 
having  no  insurable  interest,  with  an  agreement 
that  the  assignee  should  pay  the  premiums,  and, 
when  the  policy  was  paid,  retain  the  amount  so 
paid  and  a  certain  part  of  the  surplus,  is  Toid 
as  a  "wagering  contract." 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent.  Dig.  iS  166,  167;  Dec.  Dig.  §  122.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  8,  pp.  7365^-7368,  7831.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"To  be  officially  reported." 

Action  by  Geoi^  W.  Smith  and  others 
against  R.  W.  Agnew  and  tbe  Mutual  Life 
Insurance  Company  of  New  Jersey.  The  ac- 
tion having  been  dismissed  on  demurrer  as 
against  Agnew,  plaintiffs  appeal.    Affirmed. 

Vance  &  Hellbroner,  for  appellants.  W. 
P.  McCIaim,  for  appellee. 

CARROLL,  J.  In  1884  the  Mutual  Benefit 
Life  Insurance  Company  of  Newark,  N.  J.,  is- 
sued to  George  W.  Smith  a  policy  of  insur- 
ance for  $3,000  in  consideration  of  his  agree- 
ment to  pay  an  annual  premium  during  his 
life.  Tbe  beneficiaries  named  in  the  policy 
were  his  children,  now  the  appellants.  Smith 
died  in  1908,  and  after  bis  death  the  benefi- 
ciaries brought  this  suit  against  tbe  insur- 
ance company  and  R.  W.  Agnew,  alleging  that 
In  1904  tbeir  father,  the  insured,  entered  in- 
to a  written  contract  with  Agnew  by  the 
terms  of  which  Agnew  agreed  to  pay  all  an- 
nual premiums  that  might  thereafter  fall 
due,  keep  the  policy  in  force  until  the  death 
of  the  insured,  and,  upon  bis  deatli,  collect 
the  amount  due  on  the  policy,  and,  after  de- 
ducting aud  retaining  tbe  premiums  paid  by 
him,  the  balance  of  the  amount  paid  by  tbe 
insurance  company  was  to  be  divided  equally 
between  Agnew  and  the  beneficiaries  in  the 
policy.  They  further  averred  that  in  pursu- 
ance of  the  agreement  the  policy  was  assign- 
ed and  transferred  to  Agnew,  and  that,  if  the 
policy  had  lapsed  or  become  of  no  effect,  it 
was  because  Agnew  had  failed  to  perform  his 


part  of  the  contract  and  pay  the  annual 
premium.  They  sought  Judgment  against 
Agnew  for  their  part  of  the  poiicy.  Agnew 
was  called  on  in  the  pleading  to  produce  and 
file  the  policy  of  insurance,  as  well  as  the 
contract  entered  into  between  himself  and 
Smith.  Thereupon  Agnew  filed  the  policy,  as 
well  as  the  contract  of  assignment,  which 
reads  as  follows:  "For  value  received  we 
do  hereby  assign,  transfer  and  set  over  unto 
R.  W.  Agnew  tbe  above-named  policy  of  in- 
surance, and  all  sum  or  sums  of  money,  in- 
terest, benefit  and  advantage  whatsoever,  now 
due  or  hereafter  to  arise,  or  to  be  bad  or 
made  by  virtue  thereof ;  to  have  and  to  hold 
unto  the  said  R.  W.  Agnew  and  to  be  paid 
to  bim  at  maturity  the  said  assignee  hereby 
agreeing  that  in  any  settlement  of  the  said 
policy  there  shall  first  be  deducted  all  then 
existing  indebtedness  to  the  company  on  said 
policy."  A  demurrer  interposed  by  Aguew 
was  sustained,  and,  declining  to  plead  further, 
the  petition  as  to  him  was  dismissed. 

The  only  question  before  us  is  the  correct- 
ness of  the  ruling  of  the  court  in  dismissing 
the  petition  as  to  Agnew.  It  is  conceded  in 
the  brief  of  counsel  that  Agnew  did  not  have 
any  insurable  interest  in  the  life  of  Smith, 
not  being  his  creditor,  or  related  to  him  in 
any  way.  Under  the  pleading  the  rights  of 
the  parties  are  to  be  determined  by  the  writ- 
ten contract,  and  it  is  manifest  from  it,  tak- 
en In  connection  with  the  fact  that  Agnew 
did  not  have  any  insurable  interest  in  the 
life  of  Smith,  that  the  contract  was  void  and 
unenforceable  In  its  Inception  and  at  all 
times  thereafter.  It  has  been  settled  by  re- 
I>eated  decisions  of  this  court  that  a  person 
who  has  not  an  insurable  interest  in  the  life 
of  another  cannot  take  an  asBlgnment  of  an 
Insurance  policy  upon  such  life.  The  authori- 
ties are  fully  collected  in  the  case  of  Hess  v. 
Segenfelter,  127  Ky.  348,  105  S.  W.  476,  32 
Ky.  Law  Rep.  225,  14  L.  R.  A.  (N.  8.)  1172. 
As  the  contract  was  void — in  fact,  no  con- 
tract— it  is  clear  that  a  cause  of  action  predi- 
cated upon  it  cannot  be  maintained,  as  the 
law  will  not  enforce  what  it  has  forbidden 
and  denounced.  Bromley  v.  Washington  Life 
Insurance  Company,  122  Ky.  402,  92  S.  W.  17, 
28  Ky.  Law  Rep.  1300,  5  L.  R.  A.  (N.  S.)  747, 
121  Am.  St  Rep.  453.  The  case  of  VaUghan 
V.  Reddick,  106  S.  W.  292,  32  Ky.  Law  Rep. 
531,  relied  on  by  counsel  for  appellants,  does 
not  support  his  contention.  In  that  case 
Vaughan,  the  insured,  made  a  contract  with 
Reddick,  a  stranger,  to  pay  tbe  premiums  up- 
on the  policy  and  assigned  the  policy  to  him 
as  security.  Tbe  only  interest  that  the  as- 
signee, Reddick,  bad  in  tbe  policy,  was  to 
hold  it  as  indemnity  for  what  he  might  pay 
in  the  way  of  premiums.  The  court  held 
that  this  contract  was  valid;  the  only  ques- 
tion in  the  case  being  whether  or  not  a  per- 
son who  bad  for  a  sufficient  consideration  ob- 
ligated himself  to  pay  the  premiums  could  b« 
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made  liable  In  an  action  for  a  breach  of  his 
contract  It  was  not  decided  that  a  person 
who  had  no  Insurable  Interest  In  the  life  of 
another  might  by  assignment  or  otherwise  ac- 
quire an  interest  in  the  policy  independent 
of  or  in  excess  of  the  amount  paid  as  premi- 
ums. It  has  never  been  held  that  an  Insured 
might  not  make  a  valid  contract  with  anoth- 
er who  had  no  Insurable  Interest  In  his  life 
to  pay  the  premiums,  nor  that  he  might  not 
pledge  to  the  person  paying  the  premiums  so 
much  of  the  iwllcy  as  was  necessary  to  secure 
him  In  the  amount  of  premiums  x>aid.  In 
this  kind  of  a  contract  the  question  of  in- 
surable interest  Is  not  involved,  as  the  person 
paying  the  premiums  has  no  Interest  in  the 
policy  except  as  security  for  the  premiums 
paid.  If  the  policy  had  been  assigned  to  Ag- 
new  under  an  agreement  by  which  he  was  to 
hold  it  as  security  for  any  sums  he  paid  as 
premiums,  then  under  the  authority  of  Beard 
V.  Sharp,  100  Ky.  006,  38  S.  W.  1057,  18  Ky. 
Law  Rep.  1029,  and  other  cases,  Agnew  could 
retain  a  sufficiency  of  the  proceeds  realized 
from  the  policy  to  reimburse  him  for  the 
amount  of  premiums  paid.  And  so,  if  Agnew 
for  a  sufficient  consideration  had  agreed  to 
pay  the  premiums,  and  failed  to  do  so,  there- 
by causing  loss  to  Smith,  Smith  could,  as  held 
in  Vaughan  y.  Reddick,  supra,  sue  him  for  a 
breach  of  the  contract  and  recover  the  dam- 
ages he  sustained.  But  in  the  case  at  bar  the 
written  contract  upon  which  the  action  is  bas- 
od  is  an  unconditional  assignment  of  the  en- 
tire policy  to  Agnew  without  expressing  what 
he  is  to  do  or  that  he  Is  to  do  anything.  This 
belns  so,  the  contract  was  void,  and  conse- 
quently nonenforceable.  But  if  we  should 
assume  that  Agnew,  Independent  of  the  writ- 
ing, agreed  to  pay  the  premiums,  and  when 
the  policy  was  paid  retain  the  amount  so 
paid  and  one-half  or  any  other  part  of  the 
surplus,  the  contract  as  a  whole  would  like- 
wise be  void.  The  contract  of  assignment, 
whether  looked  at  as  it  appears  in  the  writ- 
ing, or  as  it  is  stated  in  the  petition,  is  noth- 
ing more  nor  less  than  a  wagering  speculative 
contract  of  Insurance.  If  it  should  be  upheld, 
the  barriers  that  the  court  have  set  up  to  pre- 
vent wagering  insurance  would  be  of  little  ef- 
fect To  avoid  the  prohibition  it  would  only 
be  necessary  to  stipulate  that  the  assignee 
should  In  consideration  of  the  payment  of 
the  premiums  have  such  Interest  In  the  policy 
as  might  be  agreed  upon. 

The  petition  does  not  charge  that  Agnew 
ever  paid  or  agreed  to  pay  any  premiums,  ex- 
cept in  consideration  of  the  fact  that  he  was 
to  become  an  equal  owner  in  the  policy  with 
Smith,  and  receive  in  addition  to  the  premi- 
ums he  might  pay  one-half  of  the  amount  re- 
ceived on  the  policy,  and  the  attempt  is  to 
recover  from  Agnew  one-half  the  amount  of 
the  policy,  or,  to  be  more  accurate,  that  part 
of  the  policy  that  Smith  was  to  receive  un- 
der the  contract    In  other  words,  the  legal 


effect  of  the  contract  Is  precisely  the  same  a« 
if  Agnew  had  taken  an  assignment  of  the 
policy  and  agreed  to  pay  Smith  $100  or  any 
other  specified  amount  for  It 

The  question  presented  Is  not  like  that 
considered  by  the  court  in  Beard  v.  Sharp. 
There  the  contract  made  by  the  insured  with 
Sharp  as  assignee  of  the  policy  was  similar 
to  the  contract  here  made  by  Agnew,  but  In 
that  case  the  money  realized  on  the  policy 
was  paid  to  Sharp  as  assignee,  who  had  ful- 
ly performed  his  contract.  And  the  question 
before  the  court  was  whether  or  not  Sharp 
as  against  the  beneficiary  was  entitled  to 
hold  that  part  of  the  insurance  the  contract 
gave  him  the  right  to  retain,  or  only  so  much 
as  would  cover  the  premiums  paid  by  him, 
and  it  was  held  that  he  could  only  retain 
the  amount  of  the  premlnms.  Here  the  at- 
tempt is  made  to  specifically  enforce  an  In- 
valid executory  contract  There  Is  no  claim 
that  Agnew  ever  paid  aity  premiums  or  did 
any  other  thing  entitling  him  to  an  interest 
in  the  policy. 

The  judgment  of  the  lower  court  dismissing 
the  petition  Is  affirmed. 


EIDD  v.  BELIi  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  18,  1909.) 

1.  Husband  and  Wrra  (§  »•)— Deeds— In- 
TEBKST  Passing — Iniebest  or  Wife— Con- 

STBUCTION  OF  DEED. 

Where  the  grantor's  wife  was  not  named  in 
the  deed,  the  testimonium  clause  merely  re- 
citing that  she  relinquished  her  right  to  dower 
interest  in  land,  in  testimony  whereof  she  sub- 
scribed her  name,  and  the  clerk's  certificates  re- 
cited that  she  had  appeared  and  declared  that 
she  signed  and  sealed  relinquishment  of  dower 
of  her  own  free  will,  etc.,  no  interest  of  the 
wife  in  the  land  passed  under  the  deed ;  she  hav- 
ing merely  relinquished  her  dower  interest  there- 
in. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  K  95-97 ;    Dec.  Dig.  ^  15.»J 

2  PaBTITIOH  (S  63*)  —  SUFFICIENOT  OF  Evi- 
DENCK. 

In  an  action  to  sell  land  for  partition  claim- 
ed to  be  owned  jointly  with  defendant,  in  which 
the  latter  claimed  a  part  thereof  under  title 
bonds,  weight  of  evidence  held  to  show  that  no 
title  bonds  were  ever  executed  to  him. 

[Ed.    Note.— For  other  cases,   see   Partition. 
Dec.  Dig.  {  63.*] 

3.  Husband  and  Wife  (§  187*)— Conveyan- 
ces—Validitt. 

Where  the  statute  directing  the  manner  in 
which  a  married  woman  could  convey  real  es- 
tate was  not  complied  with  in  the  execution 
of  a  title  bond  by  a  married  woman,  It  was  in- 
effectual. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  fi  722,  723;  Dec.  Dig.  §  187.»] 

4.  Advebse  Possession  (8  100»)— Extent  of 
Possession— Necessitt  of  Hostile  Claim. 

Where  defendant  thought  that  a  tract  which 
he  fenced  and  on  which  be  erected  a  barn  was 
a  part  of  land  he  had  purchased,  and  did  not 
then  know  it  was  a  part  of  land  now  claimed 
by  him  by  adverse  possession,  his  possession 
would  not  extend  beyond  the  fenced  part  and 
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was  not  available  to  Bustain  an  adverse  claim 
to  other  land. 

[Ed.  Note. — For  other  cases,  ace  Adverse  Pos- 
■ession.  Cent.  Dig.  I  551 ;  Dec.  Dig.  §  100.*] 
5.  Advekse  Possession  (i  ill*)— Statutobt 

PbO  VISIONS. 

Defendant  could  not  claim  by  adverse  pos- 
session in  partition  proceedings  a  two-acre  tract 
which  he  had  fencecT,  where  in  his  pleadings  he 
did  not  describe  sncn  tract  and  claim  to  have 
held  it  for  more  than  15  years;  Civ.  Code 
Prac.  {  125,  requiring  the  answer  in  an  action 
to  recover  land  to  state  whether  defendant 
claims  any  part  of  the  land,  and,  if  so,  to  de- 
scribe that  part  claimed  so  as  to  identify  it 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §{  64^-650 ;  Dec.  Dig.  { 
111.*) 

&  Tenanct  in  CoKiion  ({  3*)— Cbkation  of 

Relation. 

Defend.mt  was  a  joint  tenant  or  tenant  in 
common  with  the  other  owners,  where  the  deeds 
under  which  he  claimed  referred  to  the  land 
conveyed  as  undivided  sixth  interests. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  {  8 ;  Dec.  Dig.  t  3.*] 

7.  Tenancy  in  Common  (|  15»)— "Adverse 
Possession." 

While  a  tenant  in  common  may  hold  ad- 
versely against  his  co-tenant  to  make  his  pos- 
session  adverse,  it  must  he  open,  notorious,  and 
hostile  to  the  other  co-tenant,  and  known  by  him 
to  be  so. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  {S  42-52 ;   Dec.  Dig.  i  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-236;    vol.  8,  p.  7568.] 

8.  Advebse  Possession  ({  41*)— LniiTATiONS 
—Time. 

An  adverse  claim  to  land  made  shortly  be- 
fore the  beginning  of  the  action  in  which  it  was 
set  np  was  not  available  to  give  title  by  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  41.*] 

9.  Pabtition  (J  16*)— Title— Common  Soubce. 

A  party,  to  a  partition  suit  need  not  trace 
his  tide  beyond  the  common  source  of  title  of 
•11  the  parties. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {  S2;  Dec  Dig.  §  16.*] 

10.  Limitation  of  Actions  (i  195*)— Bubdbn 
OF  Pboop— Running  of  Limitations— Re- 
moval OF  Disability. 

The  burden  was  upon  one  claiming  land  by 
adverse  possession  against  a  married  woman  un- 
der a  deed  from  her  husband  to  show  that  the 
period  within  which  she  could  have  asserted  her 
rights  to  prevent  the  running  of  limitations  after 
her  husband's  death  had  elapsed,  in  that  her 
husband  died  more  than  three  jrears  before  the 
beginning  of  the  action  in  which  the  adverse 
possession  was  set  up. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  $  714 ;   Dec.  Dig.  $  195.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

"Not  to  be  officially  reported." 

Action  by  Sally  Bell  and  others  against  H. 
P.  Kidd.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.     Affirmed. 

John  W.  Tuttle  and  Harrison  &  Harrison, 
fbr  appellant    Cress  &  Cress,  for  appellees. 

LASSING,  J.  Appellees  brought  suit 
against  appellant,  H.  P.  Kidd,  tn  the  Wayne 
circuit  court,  wherein  they  sought  to  have 


sold  five  tracts  of  mountain  land  for  the  pur- 
pose of  dividing  the  proceeds  among  them- 
selves, alleging  that  they  and  the  appellant, 
Kidd,  were  the  joint  owners  thereof  in  un- 
equal interests,  and  that  the  land  could  not 
be  divided  between  them  without  materially 
Impairing  Its  value.  It  being  made  to  appear 
that  three  of  the  plaintiffs  owned  an  interest 
In  but  one  of  the  tracts  described  in  the 
pleadings,  the  plaintiffs  were  required  to 
elect  whether  they  would  proceed  to  have  tht 
four  remaining  tracts  sold  or  the  tract  in 
which  the  three  plaintiffs  owned  an  Interest 
They  elected  to  have  the  four  tracts  sold, 
and  the  case  was  dismissed  as  to  the  three 
plaintiffs  claiming  an  interest  in  only  the 
fifth  tract 

Appellants  claim  title  to  the  lands  In  <iues 
tlon  as  the  only  heirs  at  law  of  William  Car 
son,  who  died  in  1869,  leaving  six  children 
Sally  Bell,  Iiaurana  Steele,  Cynthia  Dolan, 
Linda  Koger,  Rebecca  Jones,  and  Cyrenus 
Carson,  each  of  whom  as  heir  at  law  of  their 
father  acquired  an  undivided  %  interest  in 
the  property  in  question.  The  two  first  nam- 
ed, to  wit,  Sally  Bell  and  Laurana  Steele, 
are  still  living.  Cynthia  Dolan  died  In  1906, 
leaving  six  children,  who  jointly  claim  theli 
mother's  interest,  or  ^,  and  each  is  therefort 
entitled  to  i/se-  Linda  Koger  died  many 
years  ago,  and  the  appellant,  Kidd,  has  pro- 
cured by  purchase  froin  her  children  and 
heirs  at  law  %  of  her  interest  in  the  estate 
of  her  father,  or  T/^g  of  the  entire  tract  in 
litigation.  Rebecca  Jones  and  Cyrenus  Car- 
son each  sold  and  transferred  their  entire  In- 
terest to  the  defendant,  Kidd,  making  his  un- 
divided interest  in  the  four  tracts  of  land 
«»/4».  The  petition  admits  that  Kidd  is  the 
owner  of  "/*»,  and  claims  that  the  appellees 
are  the  owners  of  the  remaining  ib/48-  The 
defendant  in  his  answer  traverses  the  ma- 
terial allegations  of  the  petition,  denies  that 
plaintiffs  or  any  of  them  owned  any  interest 
whatever  in  the  land  in  controversy,  and  al- 
leges that  he  is  the  sole  owner  thereof  by 
purchase  from  the  various  claimants.  He 
further  pleads  and  relies  upon  the  statute 
of  limitations  as  a  bar  to  their  right  of  re- 
covery, alleging  that  he  had  been  in  the  ac- 
tual, peaceable,  and  continuous  adverse  pos- 
session, of  the  property  for  more  tllan*^5 
years.  He  further  pleaded  that  he  had  made 
lasting  and  valuable  improvements  on  the 
property  which  had  greatly^  enhanced  Its 
value,  and  he  asked  that,  if  the  plaintiffs  be 
adjudged  the  owners  of  an  interest  therein, 
these  improvements  be  taken  into  considera- 
tion, and  that  he  be  allowed  therefor.  The 
affirmative  matter  set  np  In  the  answer  was 
traversed  in  the  reply.  Much  proof  was  tak- 
en, and  upon  final  submission  the  chancellor 
found  that  the  plaintiffs  owned  an  undivided 
28/48  Interest,  and  that  the  defendant,  Kidd, 
was  the  owner  of  an  undivided  "'/n  interest 
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in  the  land.  He  further  found  that  It  could 
be  divided  without  materially  impairing  its 
value,  and  he  directed  this  to  be  done  and 
the  portions  upon  which  the  defendant,  Kldd, 
had  erected  the  improvements  be  set  apart  to 
him  without  placing  any  value  whatever  up- 
on the  improvements.  From  that  judgment 
the  defendant  prosecutes  this  appeal. 

Thus  from  the  pleadings  it  is  seen  that 
appellant,  Kldd,  claims  to  be  the  owner  of 
all  of  the  land  in  question,  first,  by  purchase ; 
and,  second,  by  adverse  possession.  He  says 
he  purchased  the  property  in  the  following 
manner :  That  about  1880  William  BeU  and 
Sally  Bell  gave  him  a  title  bond  for  their 
undivided  one-sixth  interest,  and  that  at 
that  time  William  Bell  held  a  title  bond  for 
the  ene-slsth  Interests  of  Cynthia  Dolan  and 
Gyrenus  Carson  in  this  land,  and  that  be 
purchased  from  said  BeU  each  of  these  ti- 
tle bonds.  He  thereafter  procured  a  deed 
from  Cyrenus  Carson  for  his  undivided  in- 
terest, so  his  title  to  Cyrenus  Carson's  in- 
terest Is  not  In  question.  He  flies  a  deed 
from  H.  S.  Steele  under  which  he  claims  to 
have  purchased  the  Interest  of  Laurana 
Steele  In  the  estate  of  her  father.  In  this 
deed  she  Is  not  named  as  a  party,  and  her 
name  only  appears  for  the  purpose  of  re- 
linquishing her  rl^t  of  dower;  the  recita- 
tion in  the  deed  being  as  follows :  "In  testi- 
mony whereof  the  said  H.  S.  Steele  hath 
hereunto  subscribed  his  name  the  day  and 
date  above  written.  The  said  Laurana  H. 
Steele,  wife  of  said  H.  8.  Steele,  relihquish- 
ea  her  right  to  dower  in  said  land.  In  tes- 
timony whereof  she  hath  hereunto  subscrib- 
ed her  name  as  above."  The  certificate  of 
the  clerk  relative  to  the  signature  of  Mrs. 
Steele  reads  as  follows:  "And  on  the  same 
day  also  voluntarily  appeared  before  me 
the  said  Laurana  H.  Steele,  wife  of  said  H. 
S.  Steele,  to  me  well  known,  In  the  absence 
of  her  husband  declared  that  she  had  of  her 
ovro  free  will  signed  and  sealed  relinquish- 
ment of  dower  In  the  foregoing  deed  for  the 
consideration,  uses  and  purposes  therein  con- 
tained." The  husband  was  the  sole  grantor, 
and  the  wife  did  not  attempt  to  convey  any 
Interest  which  she  might  own  in  the  land; 
and  this  Intent  on  her  part  is  evidenced  not 
only  ^y  the  fact  that  she  is  not  made  a  party 
grantor  in  the  deed,  but  the  clerk  ^ho  took 
the  acknowledgment  so  understood,  and  so 
certified  that  she  was  merely  relinquishing 
her  right  of  dower  in  the  land  which  her 
husband  was  conveying.  This  court  In  the 
cases  of  Hedger  v.  Ward  and  Hobbs  v.  Hed- 
ger.  54  Ky.  106,  held  that  where  the  wife 
signed  the  deed  purporting  to  convey  on  the 
part  of  her  husband  land  which  was  the  In- 
heritance of  the  wife,  and  acknowledged  the 
deed  and  relinquished  dower  In  the  land, 
such  deed  was  InefFectual  to  pass  the  inher- 
itance of  the  wife,  as  the  deed  contained  no 
language  indicating  any  intention  to  convey 
her  right  of  inheritance.  And,  again.  In  the 
case  of  Hatcher  and  Wife  v.  G.  W.  and  N. 


P.  Andrews,  68  Ky.  561,  it  was  held  that 
such  a  deed  did  not  operate  to  divest  tbe 
wife  of  any  Interest  In  the  land  which  she 
had.  Under  the  authority  of  these  decisions, 
the  deed  from  H.  S.  Steele  to  appellant, 
Kidd,  did  not  operate  to  pass  the  Interest  of 
Laurana  Steele  In  said  land,  and  hence.  If 
she  is  entitled  to  hold  said  land  against  her. 
It  must  be  under  bis  claim  of  adverse  pos- 
session, and  not  by  purchase. 

There  Is  a  sharp  conflict  in  the  evidence  as 
to  whether  or  not  the  title  bonds  which  ap- 
pellant claims  he  procured  for  the  interest 
of  Sally  Bell  and  Cynthia  Dolan  were  In 
fact  executed  to  him.  Appellant  swears  pos- 
itively that  they  were,  while  appellees  tes- 
tify just  as  pointedly  that  no  such  bonds 
were  ever  executed.  Appellant  says  that  the 
bonds  were  lost  or  misplaced,  but  It  Is  a 
singular  circumstance  that,  although  he 
knew  these  bonds  were  lost  during  all  the 
years  that  intervened  between  the  date  of 
the  alleged  purchase  and  the  beginning  of 
this  litigation,  he  made  no  efforts  to  pro- 
cure from  appellees  a  deed  for  this  land. 
The  weight  of  the  evidence  Is  against  the 
contention  of  appellant  that  these  bonds 
were  ever  executed,  but,  even  If  this  were 
not  so,  appellant's  claim  in  this  particular 
must  fail  for  the  further  reason  that  at  the 
date  when  these  bonds  were  alleged  to  have 
b^en  executed  both  Sally  Bell  and  Cynthia 
Dolan  were  married  women,  and  the  statute 
then  In  force  directed  tbe  way  and  manner 
In  which  a  married  woman  could  divest  her- 
self of  title  to  real  estate,  and  there  Is  no 
pretense  that  the  requirements  of  the  statute 
were  in  any  wise  complied  with,  and,  this 
being  BO,  even  if  such  a  bond  had  been  ex- 
ecuted, as  appellant  claims  there  was.  It 
would  have  been  inoperative.  Hence  appel- 
lant's title  to  these  interests  must  llkevrlse 
rest  upon  his  claim  of  adverse  possession. 

From  his  own  testimony  appellant  shows 
that  he  resided  upon  one  of  these  tracts  of 
land  for  nine  years  and  a  tenant  resided  up- 
on the  same- tract  for  two  years  prior  to  his 
occupancy,  so  that  he  has  had  actual  pos- 
session for  only  11  years,  unless  it  Is  held 
that  the  possession  of  one  William  Sprad- 
lln,  a  tenant  of  appellant,  who  fenced  some- 
thing like  two  acres  of  ground  Supposed  to 
be  a  part  of  this  land,  was  such  possession 
as  would  authorize  a  flndlng  that  it  extend- 
ed to  the  whole  of  said  tract  It  appears 
that  upon  this  tract  of  land  there  was  no 
building  except  a  small  stable  or  bam  which 
stood  upon  the  line,  and  appellant  is  not 
sure  from  his  testimony  whether  any  part 
of  this  building  or  the  tract  which  was 
fenced  by  Spradlln  is  Included  within  tbe 
Carson  boundary,  for  he  says  there  Is  a 
survey,  known  as  the  Hurt  and  Long  sur- 
vey, which  is  claimed  to  run  in  between  the 
Carson  land  and  the  land  owned  by  appel- 
lant, and  he  testifies  that  he  does  not  know 
whether  the  stable  in  question  did  in  fact 
Stand  upon  tbe  Oarsou  land  or  not;  that  the 
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Hurt  and  Long  survey  has  never  been  locat- 
ed, and  be  was  not  sure  as  to  wbere  tbe 
lines  ran,  and,  while  he  claims  that  he  has 
had  the  two-acre  tract  In  posseesion  and 
claimed  same  for  about  twenty-four  years, 
he  admits  that  when  he  directed  his  tenant, 
Spradlin,  to  take  possession  thereof,  and 
authorized  him  to  fence  it,  he  claimed  his 
tract  "the  same  as  any  of  It,"  and  that  he 
directed  his  tenant  to  take  charge  of  that 
land  as  his.  Eividently  at  that  time,  as  he 
did  not  know  where  the  Hurt  and  Long  sur- 
vey ran,  be  regarded  this  tract  which  was 
fenced  and  upon  which  the  bam  stood  in 
part  as  a  part  of  the  land  which  he  was  pur- 
chasing from  Spradlin,  and,  even  though  it 
was  in  fact  a  part  cf  the  Carson  land,  if  he 
did  not  know  it  to  be  such,  and  was  not 
claiming  at  that  time  the  whole  of  the  Car- 
son land,  bis  possession  would  not  extend 
beyond  bis  inclosure,  to  wit,  the  two  acres, 
and,  as  be  failed  to  set  out  and  describe 
this  two-acre  tract  and  claim  to  have  held  it 
for  more  than  fifteen  years  adversely,  bis 
dalm  to  even  that  small  portion  of  the  en- 
tire tract  must  fall.  Civ.  Code  Prac.  ;  t2&. 
Practically  all  of  this  land  is  wild  mountain 
land,  valuable  only  for  Its  timber  and  min- 
erals. The  heirs  of  William  Carson  resided 
chiefly  in  the  West,  and  there  is  no  evidence 
that  any  of  them  knew  that  appellant  was 
laying  claim  to  any  portion  of  the  land  ex- 
cept the  Interests  which  he  bad  purchased, 
and  as  all  the  deeds  under  which  be  acquir- 
ed these  Interests  referred  to  tbe  laud  as  un- 
divided sixth  interests,  etc.,  by  each  separate 
porchase  he  became  a  Joint  tenant  or  ten- 
ant In  common  with  the  remaining  owners 
thereof;  and,  while  It  is  possible  for  a  joint 
tenant  or  tenant  in  common  to  bold  adverse- 
ly to  bis  co-tenant,  as  said  by  this  court  in 
tbe  case  of  VermllUon  v.  Nickell,  114  S.  W. 
270,  to  make  tbe  possession  of  a  tenant  in 
common  adverse  to  the  co-tenant,  the  pos- 
session must  be  open,  notorious,  and  hostile 
to  the  other  co-tenant  and  known  by  him 
to  be  so.  Measured  by  this  standard,  appel- 
lant had  at  no  time  been  in  the  adverse  pos- 
session of  any  portion  of  this  land  prior  to 
1902  or  1003,  when  be  made  claim  to  a  son 
of  Sally  Bell  that  he  was  claiming  his  moth- 
er's interest  under  a  title  bond.  And  this 
dalm,  of  course,  can  be  of  no  avail,  for  it 
was  made  but  a  short  time  before  tbe  Insti- 
tution of  this  suit. 

Appellant's  counsel  in  brief  argues  that 
the  claim  of  appellees  to  tract  1  must  fall 
for  the  reason  that  they  failed  to  trace  their 
title  from  the  commonwealth  to  William 
Carson,  their  ancestor.  The  petition  alleges 
that  William  Carson  died  seised  and  possess- 
ed of  this  land,  and  this  allegation  stands 
unchallenged.  But,  even  If  it  were.  Inas- 
much as  appellant  claims  title  through  va- 
rious deeds  from  brothers  and  sisters  of  ap- 
pellees,  be  traces  bis  title  to  a  common 


source  with  them,  and  under  the  repeated 
decisions  of  this  court,  where  parties  claim 
title  from  a  common  source,  it  is  unneces- 
sary to  trace  title  beyond  that  source.  Bar- 
nett  v.  Mlmlck,  17  S.  W.  334,  13  Ky.  Law 
Bep.  503;  Heard  v.  Cherry,  92  S.  W.  651,  29 
Ky.  liaw  Bep.  106;  Luen  v.  Wilson,  85  Ky. 
5(e,  3  S.  W.  911,  9  Ky.  Law  Bep.  83.  Tbe 
case  of  Heard  v.  Cherry,  supra,  is  directly 
in  point,  for  It  was  there  held  that  one  ten- 
ant in  common  Is  not  permitted  to  question 
the  validity  of  the  title  of  bis  other  Joint 
tenants. 

Tbe  contention  of  appellant's  counsel  is 
that,  even  though  his  claim  to  the  whole  of 
this  tract  under  "his  plea  of  adverse  posses- 
sion must  fall  as  to  some  of  tbe  heirs,  It  Is 
nevertheless  good  as  to  the  interest  of  Laur- 
ana  Steele  therein  for  the  reason  that  he 
took  possession  under  the  deed  that  was  ex- 
ecuted to  him  by  her  husband  and  has  been 
holding  same  ever  since  openly,  adversely, 
and  notoriously  against  her  interest,  and 
that,  while  at  the  time  be  took  possession 
thereof  she  was  under  the  disability  of  cov- 
erture, her  husband  died  more  than  three 
years  before  the  institution  of  this  suit,  and 
therefore  the  time  within  which  she  might 
have  asserted  her  right  and  prevented  tbe 
running  of  the  statute  has  elapsed,  and  tbe 
plea  is  now  operative  and  good  as  to  her.  In 
this  contention,  however,  he  must  fall  for 
the  reason  that  tbe  record  does  not  show 
affirmatively  this  fact.  It  Is  not  clear  from 
the  evidence  that  Laurana  Steele  had  been 
a  widow  as  much  as  3  years  prior  to  tbe  in- 
stitution of  this  suit;  and,  the  burden  be- 
ing upon  appellant  to  establish  this  fact, 
be  loses  even  if  It  be  conceded  that  he  had 
been  in  tbe  actual  adverse  possession  of  this 
land  for  the  24  years,  as  claimed. 

On  tbe  whole  case  we  are  of  opinion  that 
appellant  has  failed  to  make  out  a  claim  of 
adverse  possession  to  any  of  this  property. 
When  he  claims  to  have  taken  possession  24 
years  before  tbe  institution  of  the  suit,  it  is 
evident  that  he  was  directing  the  tenant, 
Spradlin,  to  take  possession  of  and  hold  the 
land  which  he  had  bought  of  Spradlin.  He 
was  not  then  aiming  to  seize  the  Carson 
land.  •  He  did  not  know  tbe  true  boundary 
thereof,  and.  In  fact,  be  understood  that 
there  was  another  survey  in  between  the 
Spradlin  land  which  he  had  purchased  and 
the  darson  land,  and  if,  in  attempting  to 
take  possession  of  his  own  land,  he  had  tsn- 
Intentlonally  taken  possession  of  some  of 
the  Carson  land,  he  would  acquire  no  rights 
to  any  portion  thereof  which  he  did  not 
actually  Inclose  and  bold  for  the  statutory 
period. 

Prom  a  careful  examination  of  the  record, 
which  Is  not  altogether  clear  upon  many 
points,  we  are  convinced  that  the  conclusion 
reached  by  the  Chancellor  was  correct;  and 
the  Judgment  Is  therefore  affirmed. 
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FERGUSON  ▼.  STATE. 
(Supreme  Conrt  of  Arkansas.     Oct.  25,  1900.) 

1.  Criminai,  Law  (g  1159*)— AppeaI/— Review 
— Vebdict. 

A  verdict  of  the  Jury  will  not  be  disturb- 
ed on  appeal  if  there  is  substantial  evidence  to 
support  it. 

[M.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  8075;    Dec.  Dig.  §  1159.»] 

2.  Homicide  ({  253*)— Fibst-Deobee  Mctdkb 
— ^Evidence. 

In  a  prosecution  for  homicide,  evidence 
held  to  sustain  a  verdict  of  murder  in  the  first 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S!  523-532;    Dec  Dig.  f  253.»] 

3.  HomCIDE  (J  152*)— MUBDKB— Degbeb— Pbb- 
BUMPTIOir. 

Under  Kirby's  Dig.  i  1760,  declaring  that 
all  murder  by  means  of  poison,  lying  in  wait, 
or  other  malicious  or  premeditated  killing,  _  or 
which  shall  be  committed  in  the  perpetration 
or  attempt  to  perpetrate  arson,  rape,  robbery, 
burglary,  or  larceny,  shall  be  deemed  murder  in 
the  first  degree,  when  the  fact  of  killing  alone 
is  proved,  it  will  be  presumed  that  the  crime 
is  murder  in  the  second  degree. 

[Ed.  Note.— For  other  caqes,  see  Homicide, 
Cent.  Dig.  {  280;   Dec.  Dig.  S  152.*] 

4.  Homicide  (8  22*)— FIbbt-Degbee  Mubdeb— 
Pkemeditation— Deliberation. 

Under  Kirby's  Di^.  §  1766,  defining  murder 
in  the  first  degree,  it  is  incumbent  on  the  state, 
in  order  to  sustain  a  conviction  of  that  crime, 
to  prove  that  the  killing  was  done  with  pre- 
meditation and  deliberation. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  J  87;    Dec.  Dig.  I  22.*] 

6.  Homicide   (it    147,    152*)  —  Fibst-Dkgbee 

Mubdeb— "Pbekeditation." 

"Premeditation"  essential  to  the  crime  of 
mnrder  In  the  first  degree  cannot  be  inferred 
from  the  fact  of  death,  but  there  must  be  evi- 
dence of  a  prior  intention  to  do  the  act  of  kill- 
ing, though  it  is  not  necessary  that  snch  inten- 
tion be  conceived  for  any  particular  period  of 
time.' 

[Ed.  Note, — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  272,  280;   Dec.  Dig.  H  147,  iffi.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5503-5507;   vol.  8,  p.  7760.] 

e.  Gbiminai,  Law  ({  730*)— Tbiai^Abgxtmekt 
or  OouRSEii. 

Ibe  state,  in  rebuttal,  having  introduced 
testimony  that  certain^  witnesses  for  defendant 
had  made  statements  different  from  those,  which 
they  made  on  the  witness  stand,  the  state's  at- 
torney in  his  argument  referred  to  such  con- 
trary statements,  and,  on  objection,  stated  that 
his  argument  was  only  in  consideration  of  the 
truthfulness  of  the  witnesses'  statements,  and 
the  court  charged  that  the  testimony  of  con- 
trary statements  was  not  admissible  on  the 
question  of  the  guilt  or  innocence  of  defendant, 
but  onl^  to  impeach  or  discredit  the  witnesses 
contradicted.  Held,  that  the  attorney's  argu- 
ment was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8  1603 ;   Dea  Dig.  8  730.*] 

Appeal  from  Circuit  Court,  Howard  Cotin- 
ty;  James  S.  Steel,  Judge. 

Butler  Ferguson  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed. 


J.  D.  Conway  and  W.  P.  Feazel,  for  appel- 
lant Hal  L.  Norwood,  Atty.  Gen.,  C.  A.  Cun- 
ningham, Asst  Atty.  Gen.  (J.  S.  Lake  and 
Geo.  M.  ChapUne,  of  counsel),  for  the  State. 

FRAUBNTHAL,  J.  The  defendant,  But- 
ler S^erguaon,  was  Indicted  by  the  grand  jury 
of  Howard  county  charged  with  the  crime  of 
murder  In  the  first  degree  by  killing  Pet  Hen- 
derson on  the  30th  day  of  May,  1909.  Upon 
his  trial  he  was  convicted  by  a  petit  jury  of 
that  county  of  the  crime  of  murder  In  the 
first  degree;  and  from  the  judgment  render- 
ed upon  that  verdict  he  prosecutes  this  ap- 
peal. 

The  evidence  on  the  part  of  the  state  es- 
tablishes the  following  facts:  The  deceased. 
Pet  Henderson,  was  a  young  man  about  24 
years  old.  On  the  afternoon  of  Sunday,  May 
30th,  In  company  with  two  young  men  of 
about  the  same  age,  young  Henderson  went 
to  a  creek  a  short  distance  south  from  the 
town  of  Center  Point  for  the  purpose  of 
swimming.  After  going  along  the  creek  for 
some  distance,  they  decided  they  would  not 
go  in  swimming  because  the  water  was  too 
muddy.  They  then  proceeded  across  a  field 
towards  the  public  road,  and  young  Hender- 
son was  somewhat  in  the  lead,  and  got  to  the 
road  In  advance  of  his  companions.  In  this 
road  Henderson  met  two  small  negro  boys, 
whom  he  began  chasing,  and  the  negro  boys 
became  frightened  and  ran  down  the  road  for 
a  distance  to  a  negro  church  house,  before 
which  f.  crowd  of  colored  people  were  linger- 
ing. In  the  crowd  were  Grant  Whltmore  and 
Tap  Clardy,  and  the  defendant  was  Just 
across  the  road  and  within  hearing  distance 
from  the  crowd.  To  this  crowd  the  negro 
boys  ran,  and  told  them  about  being  chased 
by  the  deceased.  In  a  short  time  after  this 
the  defendant,  Grant  Whltmore  and  Tap 
Clardy  went  up  this  road  from  the  negro 
church  towards  where  the  deceased  had  chas- 
ed the  negro  boys.  In  the  meanwhile  young 
Henderson,  after  chasing  the  negro  boys,  had 
returned  to  his  two  companions,  who  by  that 
time  bad  come  out  of  the  field  into  the  road; 
and  the  three  young  men  sat  down  on  the 
ground  next  the  side  of  the  road,  and  en- 
gaged in  friendly  conversation.  When  the 
defendant,  in  company  with  the  two  par- 
ties who  had  proceeded  from  the  negro 
church  with  him,  got  to  a  point  in  the  road 
about  50  or  60  yards  from  where  young  Hen- 
derson and  his  two  companions  were  seated 
next  the  road,  the  defendant  said:  "There 
sits  that  God  damn  Pet  Henderson,  the  God 
damn  son  of  a  bitch.  If  he  does  anything 
to  me,  I  will  fix  him."  Henderson  arose 
from  where  he  was  seated,  and  walked  in 
the  direction  of  the  defendant,  and  the  de- 
fendant continued  along  the  road  towards  the 
deceased.  Henderson  was  unarmed,  and  his 
hanas  were  extended  down  by  his  side. 
When  he  came  within  a  few  steps  of  defend- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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ant,  Henderson  spoke  to  defendant,  and  said: 
"Did  you  call  me  a  God  damn  son  of  a 
bitch?"  The  defendant  Immediately  drew 
his  pistol,  and  began  shooting  at  Hender- 
son, and  saying  "I  did."  He  shot  three  times 
In  rapid  succession,  and,  as  Henderson  was 
falling,  he  shot  twice  more;  and  then  the 
defendant  whirled  around,  and  ran  back 
towards  the  negro  church.  When  Henderson 
walked  towards  the  defendant  and  spoke 
to  blm,  he  had  nothing  In  his  hands,  and  at 
the  time  defendant  shot  him  he  was  a  few 
steps  from  the  defendant,  and  was  making 
no  demonstration  of  any  kind.  There  was 
testimony  showing  that  the  deceased  and  his 
two  companions  had  drank  some  diluted  al- 
cohol a  few  hours  before  the  killing,  b\it  the 
young  men  testified  that  It  was  not  sufficient 
to  affect  them,  and  that  they  were  not  af- 
fected thereby.  The 'defendant  and  his  two 
friends  testified  that,  when  the  deceased  ap- 
proached, he  had  a  stick  In  his  hand,  and 
struck  defendant  with  It,  and  that  he  wa« 
backing  when  he  pulled  his  pistol  and  shot 
the  deceased,  firing  Ato  times.  There  was 
testimony  showing  that  the  defendant  and 
his  two  friends  did  not  state  that  the  deceas- 
ed had  a  stick  or  bad  struck  him  with  a 
stick  when  they  first  narrated  the  circumstan- 
ces of  the 'killing:  and  there  was  other  testi- 
mony contradicting  the  defendant  and  his 
two  friends  in  their  statements  made  upon 
the  trial  as  to  the  manner  and  circumstances 
of  the  killing.  But  the  two  young  compan- 
ions of  the  deceased,  who  at  the  time  of  the 
killing  were  only  a  few  steps  distant,  testi- 
fied that  the  deceased  did  not  have  a  stick, 
and  that  when  he  was  shot  his  hands  were 
empty  and  extended  by  his  side,  and  that  the 
deceased  was  making  no  demonstration  when 
be  was  shot  Before  the  Jury  these  witness- 
es appeared,  and  the  jury  were  the  judges 
of  their  credibility.  The  defendant  and  his 
two  friends  gave  their  testimony  before  the 
Jury,  and.  In  the  light  of  their  demeanor  on 
the  stand  and  in  the  light  of  all  the  evidence 
In  the  case,  the  Jury  were  the  Judges  to  de- 
termine whether  their  statements  were  true, 
or  only  made  to  shield  the  defendant  from  a 
punishment  for  the  perpetration  of  a  great 
crime.  It  was  peculiarly  the  province  of  the 
Jury  to  determine  the  facts  of  this  case;  and 
it  has  been  uniformly  held  by  this  court, 
that,  if  there  is  substantial  evidence  to  sus- 
tain the  findings  of  the  Jury  as  to  questions 
of  fact,  its  verdict  will  not  be  disturl>ed. 
Hubbard  v.  State,  10  Ark.  378;  Chltwood  v. 
State,  18  Ark.  453;  Floyd  v.  State,  12  Ark. 
43,  54  Am.  Dec.  250;  Doghead  Glory  v.  State, 
13  Ark.  236;  Dixon  v.  State,  22  Ark.  213; 
Harris  v.  State,  31  Ark.  196;  McCoy  v.  State, 
46  Ark.  141;  Holt  v.  State,  47  Ark.  196,  1  8. 
W.  61;  Williams  v.  State,  60  Ark.  511,  9  S. 
W.  5.  We  have  carefully  examined  the  tes- 
timony In  this  case,  and  find  that  there  is 
ample  evidence  to  sustain  the  Jury  in  finding 
the  facts  of  the  case  to  be  as  they  were  de- 
tailed by  the  state's  witnesses;  and  it  is 
upon  these  findings  that  the  verdict  of  mur- 


der In  the  first  degree  must  necessarily  be 
based. 

It  is  urged  by  learned  counsel  for  the 
defendant  that  the  evidence  on  the  part  of 
the  state  is  not  sufficient  to  sustain  the  ver- 
dict of  the  Jury  convicting  the  defendant  of 
murder  in  the  first  degree.  The  statutes  of 
the  state  provide:  KIrby's  Dig.  I  17G6:  "AH 
murder  which  shall  be  perpetrated  by  Means 
of  poison,  or  by  lying  in  wait,  or  by  any  other 
kind  of  willful,  deliberate,  malicious  and  pre- 
meditated killing,  or  which  shall  be  commit- 
ted in  the  perpetration  of  or  in  the  attempt  to 
perpetrate  arson,  rape,  robbery,  burglary  or 
larceny  shall  be  decreed  murder  In  the  first 
degree."  Section  1767:  "All  other  murder 
shall  be  deemed  murder  in  the  second'  de- 
gree." When  the  fact  of  death  alone  is  prov- 
ed, the  presumption  lis  that  the  crime  is  mur- 
der in  the  second  degree,  and,  before  it  can 
be  determined  that  the  crime  Is  murder  In 
the  first  degree,  it  is  Incumbent  on  the  prose- 
cution to  prove  further  by  evidence  that  the 
killing  was  done  with  premeditation  and  de- 
liberation. The  premeditation  cannot  be  in- 
ferred from  the  fact  of  death,  but  there  must 
be  evidence  of  a  prior  intention  to  do  the  act 
of  killing  in  question.  But  it  has  been  uni- 
versally held  that  It  is  not  necessary  that 
this  intention  be  conceived  for  any  particular 
period  of  time.  As  Is  said  by  Judge  Battle 
in  the  case  of  Green  v.  State,  51  Ark.  180, 
10  a.  W.  260:  "In  order  to  constitute  the  kill- 
ing of  a  human  being  murder  in  the  first  de- 
gree, there  must  I>e  a  spedflc  intent  to  take 
life  formed  in  the  mind  of  the  slayer  before 
the  act  of  killing  was  done.  It  is  not  neces- 
sary, however,  that  the  intention  be  conceiv- 
ed for  any  particular  length  of  time  before 
the  killing.  It  may  be  formed  and  deliberate- 
ly executed  in  a  brief  space  of  time.  If  it 
was  the  conception  of  a  moment,  but  the  re- 
sult of  deliberation  and  premeditation,  reason 
being  on  its  throne,  it  would  be  sufficient 
The  law  fixes  no  time  in  which  It  must  be 
formed,  but  leaves  Its  existence  as  a  fact  to 
be  determined  by  the  Jury  from  the  evidence." 
Blvens  v.  State,  11  Ark.  455;  McAdams  v. 
State,  25  Ark.  405;  McKenzIe  v.  State,  26 
Ark.  339 ;  Fltzpatrlck  v.  State,  87  Ark.  256 ; 
Casat  V.  State,  40  Ark.  524;  King  v.  State, 
68  Ark.  572,  60  S.  W.  951^  82  Am.  St  Rep. 
307;  Wharton  on  Homicide  (3d  Ed.)  i  152; 
Bishop  on  Criminal  Law  (7tb  Ed.)  728 ;  Peo- 
ple V.  Comettl,  02  N.  Y.  85.  The  proof  ad- 
vanced in  the  case  must  be  sufficient  to  satis- 
fy the  minds  of  the  Jury  that  the  killing  was 
willful,  deliberate,  malicious,  and  premedi- 
tated. But  it  is  not  necessary  to  show  a  spe- 
cific motive  or  even  a  deep-seated  ill  will. 
The  will  of  man  acts  under  a  variety  of  mo- 
tives and  varies  with  the  man.  One  may  be 
actuated  by  a  deep-seated  passion,  another 
by  a  general  Intent  to  violate  the  law.  no  mat- 
ter on  whom  the  consequences  may  fall.  An- 
other may  labor  under  a  sense  of  a  wrong  or 
some  indignity,  real  or  fancied.  But  if  be 
deliberately  kills  the  person  by  whom  he  sup- 
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poses  himself  to  be  aggrieved,  or  by  wbom  he 
thinks  some  Indignity  has  been  done  to  an- 
other In  whom  he  may  take  an  Interest,  he 
Is  guilty  of  murder  In  the  first  degree,  If  the 
act  was  done  with  the  premeditated  design  to 
kill.  The  motive  may  be  Inadequate  or  com- 
paratively trivial,  or  the  act  may  be  done 
through  a  feeling  of  resentment  No  matter 
how  groundlessly  it  may  be  based,  still  If  the 
killing,  by  whatever  of  these  motives  It  may 
be  actuated,  is  done  with  deliberation  and 
after  premeditation.  It  is  murder  in  the  first 
degree.  1  Wharton's  Criminal  Law  (10th 
Ed.)  {  121.  Whether  the  defendant  was  in- 
censed by  having  Just  beard  that  the  deceas- 
ed had  chased  the  two  negro  boys  in  whom 
he  may  have  felt  an  interest,  or  whether  he 
had  a  resentment  against  deceased  caused  by 
reason  of  some  fancied  grievance,  or  whether 
he  was  bent  on  doing  generally  an  unlawful 
act  fall  the  consequences  where  they  may, 
the  evidence  on  the  part  of  the  state  shows 
that  he  did  the  killing  deliberately,  and  after 
premeditation  and  without  provocation.  Just 
before  reaching  the  deceased,  he  spoke  to 
him  in  a  violent  manner,  applying  to  his 
name  a  vile  epithet,  and  then  spoke  of  "fixing 
him,"  and  at  the  time  he  was  armed  with  a 
deadly  weapon.  Here  was  evidence  of  malice 
and  of  premeditation,  and,  when  in  a  few 
moments  thereafter  the  deceased  without 
making  any  demonstration  accosted  him,  the 
defendant  immediately  fired  at  him,  with  an 
expression  of  words  showing  his  design  to 
kill  was  fixed;  and,  although  the  deceased 
was  several  steps  away  and  wholly  unarmed 
and  made  no  demonstration,  the  defendant 
fired  several  shots  and  continued  to  fire  after 
the  deceased  was  falling.  The  jury  was  jus- 
tified from  this  evidence  in  finding  that  the 
killing  was  willful,  malicious,  and  deliberate. 
Where  there  Is  substantial  evidence  to  sup- 
port the  verdict  so  that  it  cannot  be  said  to 
be  without  evidence  In  any  essential  Ingredi- 
ent to  the  finding,  the  verdict  should  be  per- 
mitted to  stand.  Bivens  v.  State,  11  Ark. 
455 ;  Stanton  v.  State,  13  Ark.  319 ;  Bichard- 
son  V.  State,  47  Ark.  502,  2  S.  W.  187;  Dow 
V.  State,  77  Ark.  404,  92  S.  W.  28;  Wharton 
on  Homicide  (3d  Ed.)  156. 
'  It  is  urged  by  counsel  for  defendant  that 
error  was  eommi^ted  by  the  trial  court  in 
permitting  certain  remarks  to  be  made  by  the 
attorney  on  behalf  of  the  prosecution  in  lils 
argument  to  the  Jury.  The  state  by  way  of 
rebuttal  had  introduced  testimony  showing 
that  certain  witnesses  who  had  testified  on 
behalf  of  the  defendant  had  made  statements 
different  from  those  which  they  made  on  the 
wltoess  stand.  The  state's  attorney  in  his 
argument  spoke  of  these  contradictory  state- 
ments made  by  these  witnesses  prior  to  the 
trial.  Upon  objection  being  made  to  the  char- 
acter of  the  argument,  the  court  told  the 
Jury  that  such  previous  statements  could  only. 
be  considered  for  the  purpose  of  Impeaching 
the  credibility  of  the  witnesses,  and  that  all 
remarks  of  the  attorney  relative  to  said  state- 


ments, except  that  going  to  impeach  the  cred- 
ibility of  the  witnesses,  was  excluded.  The 
state's  attorney  thereupon  said  to  the  Jury 
that  the  remarks  in  bis  argument  were  only 
made  "for  the  purpose  of  considering  the 
truthfulness  or  untruthfulness  of  the  state- 
ment of  the  witness."  From  this  the  Jury 
fully  understood  that  the  previous  statemmts- 
of  the  witnesses  could  not  be  considered  by 
them  as  substantive  evidence  of  any  fact  in 
the  case,  but  only  for  the  purpose  of  Impeach- 
ing the  witness.  Such  argument  for  that 
purpose  was  warranted  by  the  law,  and  with- 
the  statement  and  admonition  of  the  court 
made  to  the  Jury  at  the  time  we  do  not  think 
an  undue  advantage  was  secured  by  the  ar- 
gument which  has  worked  a  prejudice  to  the 
defendant  In  addition  to  this,  the  court 
specifically  instructed  tjie  Jury  relative  to  the 
testimony  of  these  impeaching  witnesses  a» 
follows: 

"(10)  You  are  Instructed  that  the  testimony 

of  Jeff  Reese  and Woodruff  as  to  the 

statements  made  to  them  by  the  witness  Grant 
Whltmore  as  to  how  the  killing  occurred  can 
only  be  considered  by  you  for  the  purpose  of 
Impeaching  or  discrediting  the  testimony  giv- 
en by  said  witness  on  the  stand.  This  testi- 
mony cannot  be  considered  by  you  as  tend- 
ing to  establish  the  guilt  or  innocence  of  the 
defendant 

"(11)  Ton  are  Instructed  that  the  testimony 

of  Lee  Gamer  and Stuart  as  to  the 

statements  made  to  them  or  either  of  them 
by  the  witness  John  Ferguson,  as  to  what  he 
saw  or  heard  of  the  killing,  can  only  be  con- 
sidered by  you  for  the  purpose  of  impeaching 
or  discrediting  the  testimony  given  by  said 
witness  while  on  the  stand.  His  statements 
to  them  cannot  be  considered  by  you  as  tend- 
ing to  establish  the  guilt  or  Innocence  of  the 
accused." 

We  do  not  think,  therefore,  that  the  ver- 
dict of  the  Jury  should  be  set  aside  or  the 
punishment  reduced  by  reason  of  the  re- 
marks of  the  attorney  on  behalf  of  tlie  state. 
Redd  V.  State,  65  Ark.  475,  47  S.  W.  119; 
Kansas  City  Southern  By.  Ck).  v.  Murphy,  74 
Ark.  256,  85  S.  W.  428;  Noble  v.  State,  75- 
Ark.  240,  87  S.  W.  120. 

There  is  no  special  instruction  mentioned 
by  counsel  for  appellant  in  their  brief  which 
they  claim  it  was  error  to  have  given  or  t» 
have  refused.  We  have  carefully  examined 
all  the  instructions  given  by  the  court  and  all 
those  that  were  refused,  and  in  none  of  lt» 
rulings  relative  to  these  instructions  do  we 
find  that  any  error  was  committed.  The 
court  fully  and  fairly  Instructed  the  jury  on 
every  phase  of  the  case,  and  in  those  instruc- 
tions presented  every  privilege  and  guarded 
every  right  that  the  defendant  was  enti- 
tled to. 

The  defendant  has  had  the  aid  of  able 
counsel.  He  has  had  a  full  and  fair  trial 
before  a  jury  of  the  country.  That  Jury  has- 
declared  by  its  verdict  that  he  Is  guilty  of 
the  crime  of  murder  In  the  first  degree;  and 
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we  And  that  there  Is  ample  eyidence  to  sus- 
tain that  rerdlct 

The  Judgment  of  the  Howard  circuit  court 
herein  Is  affirmed. 


KIRCHMAN  T.  TUFFLI  BROS.  PIG  IRON 
&  COKE  CO. 

(Supreme  Court  of  Arkansas.     Oct  25,  1909.) 

1.  Saus  (J  153*)— Breach  of  Buyeb— Ten- 

DBB. 

Where,  prior  to  the  time  for  performance 
of  an  executory  contract  of  sale,  the  buyer  an- 
nounced that  he  would  not  accept  performance, 
the  contract  was  broken,  and  the  seller  was  ab- 
solved from  any  further  duty  to  tender  or  ship 
the  goods. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S  363 ;    Dec.  Dig.  {  153.*] 

2.  Sales  (J  370*)— Coktbact— Cancellation 
BT  Buteb. 

A  buyer  has  no  right  to  cancel  the  contract 
while  the  seller  is  not  in  fault  without  the  sel- 
ler's consent;  and,  if  be  does  so,  the  seller  may 
treat  the  repudiation  as  a  breach  of  contract 
and  sue  for  the  breach. 

[E!d.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  1085:    Dec.  Dig.  {  370.*] 

3.  Sales  ({  383*)  —  Oontbacts  —  Breach  bt 
Buyeb— Action  bt  Seller— Evidence. 

Where  a  buyer,  prior  to  the  time  for  de- 
livery, notified  the  seller  that  he  would  not  ac- 
cept delivery,  the  seller  was  entitled  to  recover 
for  damages  for  breach  of  contract,  without 
proof  that  he  actually  had  the  goods  on  hand,  or 
tendered  them  or  had  actually  sold  the  goods  for 
less  than  the  contract  price. 

[E^  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1097 ;  Dec.  Dig.  §  S83.*] 

4.  Sales    ({    884*)  —  Contbactb  —  Buyer's 
Breach— Mbasdbk  of  Damages. 

The  measure  of  damages  for  a  buyer's 
breach  of  a  contract  of  sale  is  the  difference  be- 
tween the  contract  price  and  the  market  Value 
of  the  goods  at  the  time  and  place  of  delivery. 

fEd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1098-1107;  Dec  Dig.  S  384.*] 

5.  Sales  (i  79*)— Contbact— Place  of  De- 
uveby. 

Where  an  order  for  coke  specified  the  quan- 
tity, grade,  price  per  ton,  and  terms,  "f.  o.  b. 
Van  Buren,  Ark.,"  it  fixed  the  place  of  delivery 
at  Van  Buren. 


[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
IMg.  a  214-216;    Dec  Dig.  {  79.*] 

6.  Sales   (§   384*)  —  Contracts  —  Breach  — 
Measure  of  Dahaoes— Nearest  Market. 

Where,  in  an  action  for  a  buyer's  breach  of 
•  contract  of  sale,  there  was  no  market  for 
the  goods  at  the  place  of  delivery,  the  market 
value  at  thst  place  was  the  value  of  the  goods 
at  the  nearest  market  pins  the  coat  of  trans- 
portation to  the  place  of  delivery. 

[£>].  Note.— For  other  cases,  gee  Sales,  Cent 
Dig.  il  10e&-1107 ;  Dec  Dig.  i  384.*] 

7.  Appeal  and  Error  (§  216*)— Inbtbuctionb 
— Nbcessity  or  Request. 

A  party  cannot  complain  that  an  Instruc- 
tion given  is  not  sufiiciently  specific,  unless  he 
has  requested  one  more  specific. 

[Ed  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  216;*  Trial,  Cent  Dig.  i 
628.] 


8.  Sales  (S  382*)  — Contbact— Bbeaoh— Ac- 
tion BY  Seller— Evidence. 

Where,  in  an  action  for  buyer's  breach  of 
a  contract  to  purchase  72-hour  economy  coke, 
he  claimed  that  the  coke  shipped  under  the  con- 
tract was  not  suitable  for  the  purpose  for  which 
it  was  purchased,  the  seller  was  entitled  to  show 
the  cbamcter  and  efficacy  of  such  coke. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  382.*] 

9.  Sales    (S  877*)- Contbact— Bbeaoh   of 
Buyer— Pleading. 

In  an  action  for  a  buyer's  breach  of  a  con- 
tract to  purchase  coke,  the  buyer  having  re- 
pudiated the  contract  before  expiration  of  the 
time  for  performance,  the  seller  was  not  requir- 
ed to  allege  in  his  complaint  the  amount  of  coke 
it  had  prepared  for  shipment  under  the  con- 
tract before  it  was  terminated,  especially  in  view 
of  Kirby's  Dig.  i  6133,  providing  that  in  plead- 
ing performance  of  a  condition  in  a  contract,  the 
facts  showing  performance  need  not  be  alleged, 
but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  !  1092 ;   Dec  Dig.  §  377.*] 

10.  Sales  (i  377*)— Items  of  Dauaob— Plead- 

INO. 

In  an  action  by  a  seller  for  breach  of  a 
contract  of  sale,  repudiated  by  the  buyer  before 
the  time  of  performance  was  past,  it  is  not  nec- 
essary for  the  complaint  to  allege  the  items  of 
damage  suffered,  since  the  measure  of  damages 
is  established  by  law. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1092;   Dec  Dig.  f  377.*] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  Jeptba  H.  Evans,  Judge. 

Action  by  Tuffll  Bros.  Fig  Iron  &  Coke 
Company  against  William  Kirchman.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Sam  R.  Chew,  for  appellant  E.  L.  Mat- 
lock, for  appellee. 

FRAUENTHAL,  J.  This  Is  an  action  in- 
stituted by  the  appellee  against  the  appel- 
lant to  recover  damages  for  an  alleged  breach 
of  contract  The  complaint.  In  substance,  al- 
leged that  on  July  29,  1907,  the  appellant  en- 
tered into  a  contract  with  appellee  for  the 
purchase  of  "six  cars  of  72-hour  economy 
foundry  coke,"  to  he  shipped  to  appellant  be- 
tween that  date  and  July  1,  1908,  as  called 
for,  at  ^.95  per  ton  of  2,000  pounds  f.  o.  b. 
cars  at  Van  Buren,  Ark.;  that  at  the  request 
of  appellant  one  car  of  said  coke  was  ship- 
ped on  October  2,  1907,  and  that  thereafter 
the  appellant  countermanded  the  order,  and 
refused  to  take  and  receive  the  remainder  of 
the  coke,  and  repudiated  the  contract  al- 
though the  appellee  fully  complied  with  Its 
IMirt  of  the  contract  It-alleged  that  it  was 
damaged  by  reason  of  the  said  hreach  of  the 
contract  by  appellant  In  the  sum  of  $250,  for 
which  It  asked  Judgment  The  appellant 
made  a  motion  to  require  the  appellee  to 
make  the  complaint  more  definite  and  cer- 
tain by  stating  at  what  time  and  how  many 
cars  the  appellee  prepared  for  shipment  and 
the  items  of  the  damages.  The  court  over- 
ruled this  motion.    Thereupon  appellant  filed 
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bis  answer  in  wlilcli,  In  substance,  he  allegied 
tbat  on  receipt  of  the  first  car  of  coke  be  dis- 
covered that  the  coke  would  not  answer  the 
purpose  for  which  he  liad  purchased  same, 
and  he  Immediately  countermanded  the  or- 
der, aud  directed  the  appellee  not  to  ship 
any  more  coke  on  the  contract 

It  appears  from  the  evidence  In  the  case 
that  the  parties  entered  into  the  following 
written  contract  on  July  29,  1907: 

"To  Tuffli  Bros.  Pig  Iron  &  Coke  Company, 
Sales  Agents,  St.  Louis,  Mo. — Dear  Sirs: 
Please  enter  our  order  as  follows:  Quantity, 
six  car  loads.  Orade  72  hr.  Economy  Fdy. 
Coke.  Price  $8.95  per  ton  of  2,000  lbs.  F. 
o.  b.  Van  Buren,  Arkansas.  Terms  cash  30 
days.  Shipment  between  now  and  July  1, 
1908,  as  called  for.  Railroad  weights  at  point 
of  origin  to  govern  settlements.  Ail  agree- 
ments are  contingent  upon  strikes,  accidents, 
car  supply,  railroad  delays  or  other  causes 
beyond  our  control.  The  above  contract  la 
not  subject  to  any  change  or  cancellation 
whatsoever  without  obtaining  full  consent  of 
the  sellers.  Tours  truly.  The  Engineering 
Works,  Wm.  Kirchman,  Prop. 

"Accepted.  Tuffli  Brothers  Pig  Iron  4  Coke 
Co.,  Sales  Agents." 

In  October  thereafter  the  appellee  shipped 
to  appellant  at  his  request  one  car  of  coke, 
which  was  received  and  paid  for.  Not  re- 
ceiving request  for  further  shipment,  the  ap- 
pellee wrote  to  appellant,  who,  on  May  2, 
1908,  replied  as  follows:  "Gentlemen:  We 
have  your  favor  of  the  90th  ult  regarding 
coke  shipments,  and  In  view  of  the  fact  that 
business  does  not  pick  up  as  expected,  and 
that  we  still  have  a  large  quantity  of  coke 
on  hand,  we  consider  it  the  best  policy  for 
all  concerned  to  cancel  the  balance  of  this 
contract,  as  we  are  unable  to  tell  at  present 
when  we  will  have  capacity  to  store  any 
more  coke.  Very  truly  yours,  The  Engineer- 
ing Works,  By  William  Kirchman,  General 
Manager."  further  correspondence  passed 
between  the  parties  when,  on  June  13,  1008, 
the  appellant  wrote  to  appellee  as  follows: 
"Van  Buren,  Ark.  June  13, 1908.  Tuffli  Broth- 
ers Pig  Iron  &  Coke  Company.  St  Louis, 
Missouri. — Gentlemen:  Answering  your  fa- 
vor of  the  9th  regarding  coke  still  due  on 
contract  will  say,  we  affirm  our  former  let- 
ter canceling  balance  of  order.  We  find  that 
this  coke  does  not  come  up  to  our  expecta- 
tions," etc.  The  evidence  tends  to  prove 
that  the  remaining  five  cars  of  coke  amount- 
ed to  125  tons,  and  that  the  market  value  of 
said  coke  declined  $1.90  per  ton  from  the 
said  contract  price  by  June  13,  1908.  There 
was  no  market  value  of  the  coke  at  Van 
Buren,  the  place  of  delivery,  but  the  above 
market  value  was  at  the  oven,  the  nearest 
place  to  Van  Buren  having  such  market  and 
with  transportation  from  such  place  to  Van 
Buren  the  decline  in  the  market  value  of  the 
coke  from  the  contract  price  would  have 
amounted  to  $1.90  at  Van  Buren.  The  evi- 
dence tended  further  to  prove  that  the  coke 


named  in  the  contract  was  of  a  quality  and 
grade  sulBcient  for  the  purpose  for  which  it 
was  purchased.  The  Jury  returned  a  verdict 
in  favor  of  appellee  for  $237.50. 

The  questions  that  are  presented  by  the 
appellant  upon  this  appeal  are  determined 
by  the  nature  of  the  above  contract  its 
breacli,  and  the  character  of  this  action. 
The  parties  had  entered  Into  an  executory 
contract  by  which  the  appellant  bad  agreed 
to  purchase  the  commodity  noted  in  the  con- 
tract, which  was  to  be  shipped  by  the  appel- 
lee upon  request  made  therefor  by  appellant 
at  any  time  from  July  29,  1907,  to  July  1, 
190S.  The  appellee  was  to  perform  the  con- 
tract on  Its  part!  by  shipping  the  coke  on  re- 
quest of  appellant  at  any  time  up  to  July  1st 
If  during  said  time  the  appellant  bad  made  a 
request  for  the  shipment  of  the  coke,  and 
the  appellee  had  failed  or  refused  to  ship 
same,  then  appellant  could  have  recovered 
from  appellee  such  damages  as  he  might 
have  suffered  by  reason  of  such  failure.  But 
the  appellant  made  no  request  for  shipment 
and  before  the  time  arrived  for  the  perform- 
ance of  tlie  contract  on  the  part  of  the  appel- 
lee, the  appellant  canceled  the  order,  and  by 
his  letter  of  June  13th  unqualifiedly  announc- 
ed that  he  would  not  receive  the  coke,  and 
would  not  therefore  accept  performance  of 
the  contract  on  the  part  of  appellant.  The 
contract  was  then  not  rescinded,  but  broken 
by  the  appellant;  and,  by  such  repudiation 
of  the  contract  be  absolved  the  appellant 
from  any^  further  duty  to  tender  or  ship  the 
coke.  2  Mecbem  on  Sales,  {  1087.  The  ap- 
pellee at  this  time  of  the  repudiation  of  the 
contract  by  the  appellant  was  not  in  any  de- 
fault and  it  did  not  lie  within  the  power  of 
the  appellant  to  end  the  contract  without  the 
consent  of  appellee.  The  appellee  had  then 
the  right  to  treat  this  repudiation  as  a  wrong- 
ful putting  an  end  to  the  contract  and  to  at 
once  bring  his  action  as  for  a  breach  of  It 

In  the  case  of  Roehm  v.  Horst  91  Fed.  345. 
33  C.  C  A.  650,  It  was  ruled  that  a  poslUve 
and  absolute  refusal  to  carry  out  the  con- 
tract prior  to  the  date  of  actual  default 
amounted  to  a  breach  of  the  contract,  and 
that  after  the  rentmciation  of  the  agreement 
by  the  one  party  the  other  party  should  be 
at  liberty  to  consider  himself  absolved  from 
any  further  performance  of  It  retaining  bis 
right  to  sue  for  any  damage  he  has  suffered 
from  the  breach  of  It  This  case  was  affirm- 
ed by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Roehm  v.  Horst  178  U.  S.  1, 
20  Sup.  Ct  780,  44  L.  Ed.  953,  and  we  think 
correctly  announces  the  rights  of  the  parties 
under  such  circumstances.  In  the  case  at 
bar  the  appellant  by  his  letter  of  June  13th, 
absolutely  and  unqualifiedly  canceled  the  con- 
tract and  renounced  its  performance.  The 
evidence  tends  to  prove  ttiat  prior  to  tbat 
time  the  appellee  was  ready  and  willing  to 
perform  the  contract  on  its  part  It  was  urg- 
ing the  appellant  to  send  his  request  for  the 
coke,  so  that  appellee  could  ship  it  to  liim; 
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but  the  appellant  refused  to  comply  with 
the  proTlBlons  of  the  contract  on  bis  part, 
and  repudiated  It  on  the  ground,  as  be  then 
claimed,  that  the  coke  did  not  come  up  to 
the  requisite  quality.  That  issue  was  pre- 
sented to  the  jury,  and  it  was  decided  against 
appelliint  The  appellee  was  therefore  not 
in  any  default,  and  the  appellant  then  wrong- 
fully breached  the  contract  The  appellee 
thereupon  had  the  right  to  treat  the  breach 
as  complete,  and  to  sue  for  the  damage  he 
suffered  thereby.  It  was  not  necessary  then 
for  the  appellee  to  prove  that  it  actually 
had  the  coke  on  hand  and  tendered  same,  or 
that  It  actually  sold  the  coke  for  a  leas  price 
than  the  contract  price,  Tledeman  on  Sales, 
S  333 :    2  Mechem  on  Sales,  S  1091. 

Upon  a  breach  of  contract  to  purchase 
goods  by  the  buyer  the  general  rule  is  that 
the  measure  of  damages  is  the  difference  be- 
tween the  price  fixed  by  the  contract  and 
the  market  value  of  the  goods  at  the  time 
and  place  of  the  delivery,  provided  the  con- 
tract price  exceeds  said  market  value.  Olass- 
cock  V.  Rosengrant,  S5  Ark.  376,  18  S.  W. 
379;  Morris  v.  Cohn.  55  Ark.  401,  17  S.  W. 
342,  18  S.  W.  384;  Nelson  v.  Hirscbberg,  70 
Ark.  39,  66  S.  W.  347;  24  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  1114.  In  this  case  the.  court 
gave  an  Instruction  as  to  the  measure  of 
damages  conforming  with  this  rule.  It  is 
urged  by  the  appellant  that  "there  Is  no  proof 
where,  under  the  terms  of  the  contract,  the 
coke  was  to  be  delivered."  But  the  contract 
Itself  says  that  the  coke  was  sold  "f.  o.  b. 
Van  Buren,"  and  this  therefore  named  the 
place  of  delivery.  If  there  was  no  market  at 
the  place  of  delivery,  then  the  value  of  the 
goods  at  the  nearest  market,  plus  the  cost  of 
transportation  to  the  place  of  delivery,  woiild 
be  the  market  value  of  the  goods  at  such 
place  of  delivery.  Tledeman  on  Sales,  §  333. 
And  the  evidence  in  this  case  sufficiently 
sbbwed  the  market  value.  The  Instruction 
given  by  the  court  on  the  measure  of  dam- 
ages we  think  is  in  general  terms  correct. 
If  the  appellant  desired  tliat  it  should  have 
been  more  specific  in  any  respect,  be  should 
have  requested  an  Instruction  in  that  regard 
blmself.  Falling  to  do  that,  he  cannot  now 
complain  because  the  instruction,  although 
correct.  Is  too  general.  Fordyce  v.  Jackson, 
56  Ark.  595,  20  S.  W.  528,  597;  White  v. 
McCracken,  60  Ark.  613,  31  S.  W.  882.  The 
above  principles  of  law  governing  the  facts 
of  the  case  will  also  show  that  the  instruc- 
tions numt)ered  1  and  2,  as  requested  by  the 
appellant,  were  rightly  refused.  One  of  the 
Instructions  in  substance  stated  that  before 
tbe  appellee  could  recover  in  this  case,  it 
must  show  tiiat  it  actually  had  the  coke  on 
band,  and  the  other  stated  that  it  must  actu- 
ally have  aoli  the  coke  for  a  price  less  than 
that  of  the  contract,  before  it  could  recover 
more  than  nominal  damages. 

The  appellant  complains  of  the  admission 


of  certain  testimony  on  the  part  of  appellee 
relative  to  tbe  character  and  efflca<7  of  72- 
hour  economy  coke.  But  we  think  no  error 
was  committed  by  its  Introduction,  because 
the  appellant  was  claiming'  that  the  coke 
was  not  suitable  for  the  purposes  for  which 
he  purchased,  and  the  testimony  thus  admit- 
ted tended  to  prove  that  it  was. 

Tbe  appellant,  before  filing  bis  answer 
herein,  requested  by  motion  that  the  com- 
plaint tie  made  more  definite,  and  says  tliat 
error  was  committed  by  the  trial  court  In 
overruling  his  motion.  We  have  thought  it 
best  to  consider  this  contention  of  appellant 
after  the  above  statement  of  the  principles 
governing  this  case,  and  which  are  Involved 
In  the  cause  of  action  as  set  out  in  the  com- 
plaint Inasmuch  as,  by  reason  of  the  repu- 
diation of  the  contract  by  the  appellant  be- 
fore the  date  of  its  performance,  the  appel- 
lee could  treat  it  as  breached,  and  at  once 
sue  for  its  damages  without  further  per- 
formance on  its  part  the  appellee  did  not 
have  to  allege  In  the  complaint  "how  many 
cars  of  coke  it  prepared  for  shipment  to  de- 
fendant" 

Furthermore  the  plaintiff  in  the  complaint 
alleged,  in  substance,  the  performance  by  it 
of  tbe  conditions  of  the  contract  Section 
6133,  Klrby's  Dig.,  provides:  "In  pleading 
the  performance  of  a  condition  in  a  contract 
it  shall  not  be  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be 
stated  generally  that  the  partly  duly  per- 
formed all  the  conditions  on  his  part" 

And  It  was  not  necessary  for  the  complaint 
to  allege  the  items  of  damage,  as  requested 
by  appellant  The  law  fixes  the  element  and 
measure  of  the  damage  in  case  of  a  breach 
of  such  a  contract  as  is  involved  in  this  case, 
and  therefore  it  was  not  necessary  to  be 
more  definite  in  the  allegation  of  damage. 

We  have  examined  the  testimony  and  the 
instructions,  and  we  find  no  reversible  error 
in  tbe  record.    The  Judgment  is  affirmed. 


PARKVIEW  LAND  CO.  v.  ROAD  IMPROVE- 
MENT DIST.  NO.  1  OF  JEFFERSON 
COUNTY. 

(Supreme  Court  of  Arkansas.     Oct  25,  1909.) 

1.  Highways  (J  19*)— Improvement  Dibtbicts 
— VALiDmr  of  Statute. 

As  Const  art.  7,  §  28,  giving  the  county 
court  exclusive  original  Jurisdiction  of  matters 
relating  to  county  roads,  does  cot  specify  in 
what  manner  the  jurisdiction  shall  be  exercised, 
the  Legislature  has  power  to  prescribe  the  meth- 
od by  appropriate  legislation  not  inconsistent 
with  the  Constitution ;  and  hence  Act  No.  247, 
p.  568,  Acts  1907,  authorizing  the  county  court 
of  Jefferson  county  to  form  the  whole  of  that 
county,  or  any  part  thereof,  upon  a  petition  of 
property  owners,  into  a  road  improvement  dis- 
trict for  the  purpose  of  constructing,  repairing 
and   maintaining  public  roads  within   the   dis- 
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trict,  was  not  Tlolatlye  of  that  section  of  the 
Constitution. 

[Ed.   Note.— For  other  cases,   see  Highways, 
Dec.  Dig.  i  19.*] 
2.  Statdteb  a  64*)  —  Vauditt  —  Effect  of 

Pabtial  Invaliditt. 

If  Act  No.  247,  p.  568,  Acts  1907,  au- 
thorizing the  connty  court  of  Jefferson  county 
to  form  the  whole  or  any  part  of  that  county 
into  a  road  improvement  district,  contravened 
the  power  of  the  Legislature  in  authorizing  the 
formation  of  the  county  into  one  road  im- 
provement district  for  the  purpose  of  construct- 
ing new  roads,  it  would  still  be  valid  in  so  far 
as  it  authorized  the  formation  of  a  part  of  the 
county  into  one  district  for  the  purpose  of  re- 
pairing and  .improving  public  roads  already  in 
existence ;  that  object  of  the  act  being  perfectly 
distinct,  so  that  it  could  stand,  though  Uie  other 
fall. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  if  5»-66;    Dec.  Dig.  i  64.*] 

Appeal  from  Jefferson  Chancery  Court; 
J.  M.  Elliott,  Chancellor. 

Action  by  the  Parkview  Land  Company 
against  the  Road  Improvement  District  No. 
1  of  Jefferson  County.  Decree  of  dismissal, 
and  plalntur  appeals.    Affirmed. 

Daniel  Taylor,  for  appellant  Taylor  & 
Jones  and  W.  F.  Coleman,  for  appellee. 

BATTLE,  J.  The  Parltview  Land  Com- 
pany brought  suit  in  the  Jefferson  chancery 
court  against  Road  Improvement  District  No. 
1  of  Jefferson  County,  the  directors  thereof, 
and  Citizens'  Bank.  It  alleged  In  its  com- 
plaint :  That  it  Is  the  owner  of  certain  lands 
in  Jefferson  county,  and  that  the  same  are 
situate  within  the  boundaries  of  Road  Im- 
provement District  No.  1,  "which  was  formed 
under  Act  No.  247,  p.  568,  Acts  1907,  and 
in  conformity  with  the  provisions  thereof,  for 
the  purpose  of  constructing  about  eight  miles 
of  macadam  and  gravel  road  within  the  dis- 
trict, assessing  the  cost  thereof  against  the 
real  property  benefited  In  the  district 

"That  A.  Brewster,  P.  P.  Byrd,  and  J.  A. 
Clement  are  the  duly  appointed  directors  of 
said  district  and  that  through  them,  as  di- 
rectors, the  district  has  constructed  about 
eight  miles  of  road  in  Jefferson  county,  known 
as  the  'Star  City  and  Cornersville  Road,'  by 
grading,  ditching,  and  macadamizing  same 
with  crushed  rock  and  gravel  at  a  cost  of 
about  $30,000,  for  which  bonds  have  been  is- 
sued and  sold,  and  pursuant  to  a  resolution 
of  the  said  board  of  directors  are  declared 
a  Hen  upon  the  lands  embraced  in  the  district 

"That  against  plaintiff's  land  there  Is  as- 
sessed a  total  betterment  of  $16  upon  which 
an  annual  tax  of  6  per  centum  has  been 
levied  by  the  directors,  which,  by  the  terms 
of  the  act  Is  made  a  lien  against  all  the  lands 
of  the  district  for  which  it  Is  provided  by 
said  act  plaintiff's  land  may  be  sold.  If  It  be 
not  paid. 

"That  Act  No.  247,  together  with  the  bonds 
aforesaid,  the  assessment  of  betterments,  and 
levy  of  annual  taxes  thereon  punwrtlng  to 


be  a  lien  against  the  lands,  are  inyalid,  be- 
cause  the  act  under  which  the  district  wa» 
formed  is  in  conflict  with  the  provisions  of 
the  Constitution  of  Arkansas  vesting  exclu- 
sive jmrisdlctlon  over  roads  In  the  county 
courts. 

"That  the  bonds  of  the  district,  together 
with  the  assessment  of  betterments  against 
the  lands  and  the  levy  of  an  annual  tax  of  6- 
per  centum  on  the  betterments  provided  by 
the  act  and  claimed  to  be  a  lien  against  the 
lands,  constitute  a  cloud  upon  the  title  of 
plaintiff  to  the  lands. 

"Unless  restrained  the  district  will  annoy 
plaintiff  with  numerous  suits  for  the  collec- 
tion of  the  annual  taxes. 

"That  the  Citizens'  Bank  Is  the  purchaser 
and  bolder  of  the  bonds. 

"Plaintiff  prayed  that  the  bonds,  together 
with  the  resolution,  contract,  and  all  acts  of 
the  board  of  directors  In  declaring  the  bonds 
to  be  a  lien  upon  the  lands  of  the  plaintiff,  l>e 
canceled  and  held  for  naught;  tiiat  the  as- 
sessment of  betterments  against  the  lands 
and  levy  of  the  annual  tax  before  mentioned 
be  canceled  and  held  for  naught  and  that 
the  district  be  enjoined  from  assessing  any 
betterments  against  the  lands  of  plaintiff,  or 
levying  any  annual  or  other  tax  on  such  bet- 
terments for  the  purpose  of  paying  the  cost 
of  said  Improvement  or  reducing  the  bonds  or 
any  thereof,  and  that  plaintiff's  title  be  quiet- 
ed In  it  free  of  such  Hen." 

The  defendants  answered,  and  denied  "that 
the  act  conflicts  with  the  provisions  of  the 
Constitution.  They  stated  that  the  improve- 
ment contemplated  and  as  actually  made  was 
for  the  purpose  of  Improving  a  county  road 
In  Jefferson  county,  already  in  existence,  by 
the  construction  of  what  Is  known  as  a  ma- 
cadam or  gravel  Toad  over,  upon,  and  along 
such  county  road  as  mentioned  in  the  com- 
plaint for  a  distance  of  about  eight  miles  bjB- 
tween  the  terminal  points  on  the  county  road 
as  stated ;  that  no  part  of  the  road  is  a  new 
road,  nor  was  it  contemplated  that  any  por- 
tion of  such  improvement  should  involve  the 
laying  out  or  establishing  of  any  new  public 
road  or  any  portion  thereof  whatsoever. 

"They  denied  that  the  bonds,  assessment  of 
betterments,  and  levy  of  taxes  now  claimed 
and  purporting  to  be  a  Hen  on  plaintiff's 
lands  are  Invalid." 

The  court  found  that  "the  tmprovementft 
contemplated  by  the  formation  of  road  Im- 
provement district  No.  1,  and  as  actually 
made  thereunder,  were  solely  for  the  purpose- 
of  Improving  a  connty  road  in  Jefferson  coun- 
ty, Ark.,  already  in  existence,  and  whiclk 
county  road  is  an  old  and  established  county 
road  of  the  county,  and  has  been  for  many 
years,  and  that  the  road  so  Improved  is  in  no 
part  a  new  road,  nor  was  it  contemplated 
that  any  portion  of  such  improvement  should 
Involve  the  laying  out  or  establishing  of  any- 
new  public  road,  or  any  portion  thereof  what- 
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fovrer,"  and  dismissed  the  complaint  for 
want  of  equity.  The  evidence  sustained  the 
findings  of  the  court    PlaintUT  appealed. 

Appellant  contends  that  Act  No.  247,  of  the 
Acts  of  General  Assembly  of  1907,  under 
which  Improvement  District  No.  1  was  form- 
ed. Is  unconstitutional,  because  It  Is  in  con- 
flict with  section  28  of  article  7  of  the  Con- 
Btitntlon,  which  Is  as  follows:  "The  county 
courts  shall  have  exclusive  original  Jurisdic- 
tion In  all  matters  relating  to  coun^  taxes, 
roads,  bridges,  ferries,  paupers,  bastardy, 
vagrants,  the  apprenticeship  of  minors,  the 
disbursement  of  money  for  county  purposes 
and  In  every  other  case  that  may  be  neces- 
sary to  the  Internal  Improvement  and  local 
concerns  of  the  respective  counties.    •    •    •  " 

Act  No.  247  Is,  In  part,  as  follows: 

"Section  1.  Whenever  a  majority  In  value 
of  the  owners  of  real  property  In  a  county  or 
any  part  of  a  county  (such  majority  In  value 
to  be  determined  by  the  assessment  for  pur- 
poses of  general  taxation  In  force  at  the  time) 
shall  present  a  petition  to  the  county  court 
of  any  county  In  this  state,  praying  for  the 
formation  of  a  road  Improvement  district,  the 
said  county  court  shall,  after  having  given 
public  notice  for  twenty  days  by  printed  cop- 
ies in  ten  places  in  said  county  or  part  there- 
of, one  of  which  shall  be  posted  on  the  prin- 
cipal door  of  the  courthouse  of  said  county, 
or  by  publication  In  some  newspaper  publish- 
ed In  said  county,  determine  the  fact  that 
snch  petition  Is  so  signed  by  such  majority  In 
value  of  said  landowners.    •    ♦    • 

"After  such  hearing,  or  opportunity  to  be 
heard,  the  said  county  court  shall  determine, 
and  so  enter  upon  the  records,  the  fact  of 
existence  or  nonexistence  of  the  assent  of  the 
said  majority  In  value  to  the  prayer  of  said 
petition.  If  the  said  county  court  shall  make 
an  order  declaring  that  the  said  petition  con- 
tains a  minority  In  value  of  the  landowners 
■within  the  territory  described  In  said  petition 
and  accompanying  map,  then  the  said  flndtag 
shall  be  entered  of  record,  and  shall  not  there- 
after be  questioned  except  for  fraud  In  the 
making  thereof.  Upon  ascertaining,  as  afore- 
said, that  the  necessary  majority  in  value  of 
the  landowners  have  requested  the  formation 
of  said  district,  the  said  county  court  shall 
make  an  order  declaring  the  same  to  be  and 
exist  under  the  name  and  style  of  'Road  Im- 
provement District  No. of  the  county 

of  .'    That  the  said  district  shall  be 

and  become  a  body  politic  and  corporate  by 
said  name  and  may  sue  and  be  sued,  Implead 
and  be  Impleaded,  and  have  perpetual  succes- 
sion for  the  purpose  of  building,  constructing, 
repairing  and  maintaining,  within  the  terri- 
tory described  In  said  petition  and  order,  such 
public  roads  as  may  be  mentioned  In  said  pe- 
tition.   •    •    •" 

"Sec.  S.  In  the  order  declaring  said  road 
Improvement  district  to  exist,  the  court  shall 
appoint  three  persons,  owners  of  real  property 
tber^n,  who  shall  compose  a  board  of  dl- 
RCton  for  the  district    •    •    •  " 


"Sec.  9.  The  said  board  of  directors  shall 
have  and  they  are  hereby  vested  with,  power 
and  authority,  and  It  is  hereby  made  their 
duty  to  build,  construct  maintain,  and  repair 
such  road  or  roads  within  their  respective 
districts  as  provided  In  the  petition  as  may 
be  deemed  necessary  to  carry  out  the  Im- 
provement contemplated,  and  In  doing  so 
shall  expend  sums  of  money  authorized  to 
lie  levied  and  collected  under  authority  of 
this  act    •    •    •" 

"Sec.  12.  As  soon  as  said  board  of  directors 
shall  have  formed  the  plan  of  Improvement, 
and  shall  have  ascertained  the  cost  thereof, 
it  shall  report  the  same  to  the  county  Judge, 
who  shall  appoint  three  electors  of  the  coun- 
ty, who  shall  constitute  a  board  of  assess- 
ment of  the  benefits  to  be  received  by  the 
several  and  particular  tracts  of  lands,  or  oth- 
er subdivision  of  land  within  said  district  by 
reason  of  the  proposed  local  Improvement 

*  •    • » 

"Sec.  23.  Annually  during  the  month  of 
September  all  road  Improvement  districts 
created  under  this  act  shall  file  with  the 
clerk  of  the  county  In  which  such  Improve- 
ment district  Is  formed,  a  settlement  showing 
all  collections  and  moneys  received  and  paid 
out,  with  proper  vouchers  for  all  such  pay- 
ments, which  settlement  shall  lie  over  for  one 
month  for  examination  and  adjustment,  dur- 
ing which  time  any  taxpayer  of  such  district 
may  file  exceptions  to  such  settlement 

"Sec.  24.  Whether  any  such  exceptions  are 
filed  or  not,  the  county  court  shall  proceed  to 
examine  such  settlement  and  shall  disallow 
all  unjust  charges  and  credits.  If  any  therp 
be.  and  shall  readjust  such  settlement  wher- 
ever an  Improper  Item  may  be  Included  In  It 
which  adjustment  shall  be  finally  subject  to 
re-examinatlon  In  a  court  of  chancery  for  er- 
ror or  mistake,  upon  suit  brought  by  such 
board  or  by  any  taxpayer  of  such  district 

•  •    •» 

"Sec.  28.  All  roads  built,  constructed,  main- 
tained and  repaired  under  authority  of  this 
act  shall  be  public  roads,  and  after  the  roada 
shall  have  been  built,  constructed,  maintained 
and  repaired,  the  same  shall  be  and  constitute 
a  part  of  the  general  highways  of  the  county, ' 
to  be  thereafter  cared  for  and  maintained 
by  the  county  court  out  of  the  general  rev- 
enues and  special  road  tax  authorized  by  the 
Constitution  and  laws  of  the  state  of  Ar- 
kansas. And  In  building,  constructing,  main- 
taining, or  repairing  said  roads  it  shall  be 
lawful  for  the  county  court  from  time  to 
time,  to  supplement  by  specific  allowances 
out  of  the  general  revenues  and  special  road 
tax  aforesaid,  the  revenues  raised  under  the 
authority  of  this  act  for  the  purposes  there- 
of, to  the  end  that  the  tax  levied  under  the 
authority  of  said  general  laws  shall  be  equi- 
tably and  fairly  apportioned  to  the  several 
localities  in  the  county,  Including  therein  the 
districts  formed  under  authority  of  this  act" 

The  act  provides  that  It  shall  apply  only 
to  JefFerson  county. 
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It  (act)  Is  not  in  conflict  with  the  Consti- 
tution of  this  state.  Section  28  of  article  7 
of  the  Constitution,  which  defines  the  Juris- 
diction of  county  courts,  does  not  specify  or 
indicate  In  what  manner  the  Jurisdiction 
!hall  be  exercised.  In  the  absence  of  such 
Bpeclficatlona,  the  Legislature  has  the  power 
to  prescribe  by  appropriate  l^slatlon  not  in- 
consistent with  the  Constitution  bow  It  shall 
Ae  exercised.  Cooley's  Constitutional  Limi- 
tations (7th  Ed.)  126,  236,  242.  In  the  ex- 
ercise of  this  power  it  has  from  time  to  time 
speclflcally  and  without  question  prescribed 
on  what  conditions  and  In  what  manner  pub- 
lic roads  and  highways  shall  be  laid  out, 
opened,  and  repaired,  the  failure  of  the  coun- 
ty court  to  comply  with  the  mandatory  pro- 
visions of  which  renders  the  orders  and  Judg- 
ment of  the  court  Invalid  (Klrby's  Dig.  §f 
2992-3016);  and  in  the  same  manner  has  pre- 
jcribed  how  and  by  what  agencies  or  Instru- 
mentalities such  roads  and  highways  shall  be 
repaired  and  maintained  (Kirby's  Dig.  §§ 
7223-7358) ;  and  without  such  legislation  the 
<murt  can  do  and  has  done  nothing. 

Act  No.  247  does  not  usurp  the  Jurisdic- 
tion of  the  county  court  It  was  passed  to 
aid  the  court  In  the  accomplishment  of  its 
object  For  that  purpose  It  authorizes  the 
county  court  to  form  road  Improvement  dis- 
tricts, to  appoint  their  boards  of  directors 
.  and  assessment  of  benefits,  and  requires  the 
directors  to  annually  account  to  It  for  mon- 
eys received  by  them,  and  authorizes  the 
court  to  aid  them  (improvement  districts)  by 
specific  allowances  out  of  the  revenues  at  Its 
disposal  for  the  construction,  repair,  and 
maintenance  of  roads;  and  provides  that, 
after  "the  roads  shall  have  been  built,  con- 
structed, maintained  and  repaired,  the  same 
shall  be  and  constitute  a  part  of  the  general 
highways  of  the  county,  to  be  thereafter 
cared  for  and  maintained  by  the  county 
court"  Where  the  roads  are  In  the  condi- 
tion the  Improvement  districts  were  formed 
to  place  them,  the  districts  cease  to  exist, 
and  the  roads  become  subject  to  the  care 
and  control  of  the  county  court  as  th^  were 
before  the  formation  of  the  districts;  they 
(districts)  being  temporary  expedients  adopt- 
ed to  assist  the  county  court  In  doing  the 
work  Imposed  uix>n  it,  and  are  not  usurpers, 
but  friends  and  allies  of  the  county  court, 
created  by  It  by  authority  of  the  act  for  the 
accomplishment  of  one  of  Its  duties — Instru- 
mentalities of  the  county  court  for  that  pur- 
pose. 

If  It  be  true,  as  contended,  that  the  Legis- 
lature cannot  authorize  the  formation  of  the 
county  into  one  road  improvement  district 
for  the  purpose  of  constructing  new  roads,  it 
can  so  form  a  part  of  the  county  for  the 
puriKwe  of  repairing  and  improrlng  public 
roads  already  In  existence  as  held  in  Road 
Improvement  Dlst  No.  1  v.  Glover,  117  S. 
W.  644,  and  to  that  extent  Act  No.  247  U 
valid.  It  comes  within  the  rule  to  the  ef- 
fect that,  "where  a  statute  Is  divisible  and 


a  portion  of  it  Is  r^ugnant  to  the  Constitu- 
tion, so  much  of  the  statute  is  to  be  upheld 
as  does  not  conflict  with  the  Constitution 
and  the  enactment  sustained  by  rejecting  the 
objectionable  part" 

As  to  when  a  statute  is  divisible.  Judge 
Cooley  in  his  work  on  Constitutional  Limita- 
tions says:  "When,  therefore,  a  part  of  a 
statute  is  unconstitutional,  that  fact  does  not 
authorize  the  courts  to  declare  the  remainder 
void  also,  unless  all  the  provisions  are  con- 
nected In  subject-matter,  depending  on  each 
other,  operating  together  with  the  same  pur- 
pose, or  otherwise  so  connected  together  In 
meaning  that  it  cannot  be  presumed  the  Leg- 
islature would  have  passed  the  one  without 
the  other.  The  constitutional  and  unconsti- 
tutional provisions  may  be  even  contained  In 
the  same  section,  and  yet  be  perfectly  dis- 
tinct and  separable,  so  that  the  flrst  may 
stand,  though  the  last  fall.  The  point  is  not 
whether  they  are  contained  In  the  same  sec- 
tion, for  the  distribution  Into  sections  is  pure- 
ly artificial,  but  whether  they  are  essentially 
and  Inseparably  connected  in  substance.  If, 
when  the  unconstitutional  portion  Is  stricken 
out,  that  which  remains  is  complete  In  it- 
self, and  capable  of  being  executed  In  ac- 
cordance with  the  apparent  legislative  intent, 
wholly  Independent  of  that  which  was  re- 
jected, it  must  be  sustained.  The  difllculty 
is  In  determining  whether  the  good  and  bad 
parts  of  the  statute  are  capable  of  being 
separated  within  the  meaning  of  this  rule. 
If  a  statute  attempts  to  accomplish  two  or 
more  objects,  and  is  void  as  to  one,  it  may 
still  be  In  every  respect  complete  and  valid 
as  to  the  other.  But,  If  Its  puriiose  Is  to 
accomplish  a  single  object  only,  and  some  of 
its  provisions  are  void,  the  whole  must  fall 
unless  sufllclent  remains  to  effect  the  object 
witbout  the  aid  of  the  invalid  portion.  And, 
If  they  are  so  mutually  connected  with  and 
dependent  on  each  other,  as  conditions,  con- 
siderations, or  compensations  for  each  other, 
as  to  warrant  the  belief  that  the  Legislature 
Intended  them  as  a  whole,  and,  If  all  could 
not  be  carried  into  effect,  the  Legislature 
would  not  pass  the  residue  independently, 
then.  If  some  parts  are  unconstitutional,  all 
the  provisions  which  are  thus  dependent  con- 
ditional, or  connected  must  fall  with  them." 
Cooley's  Constitutional  Limitations  (7th  Ed.) 
246-24&  See  Little  Rock  &  Ft  Smith  Ry. 
Co.  V.  Worthen,  46  Ark.  312,  328.  329;  E.x 
parte  Deeds,  75  Ark.  542,  87  S.  W.  1030; 
Gray  v.  Matheny,  66  Ark.  86,  48  S.  W.  «$78 ; 
State  v.  Marsh,  37  Ark.  357;  State  ▼.  Dea- 
cbamp,  53  Ark.  490,  14  S.  W.  653;  Crlbbs 
v.  Benedict,  64  Ark.  555,  44  S.  W.  707. 

The  Act  247  authorizes  the  county  court 
of  Jefferson  county  to  form  the  whole  ot  that 
county,  or  any  part  of  It,  upon  a  petition 
of  the  majority  In  value  of  the  owners  of 
real  property  In  the  territory  formed.  Into 
a  road  Improvement  district  "for  the  purpose 
of  building,  constructing,  repairing,  and  main- 
taining" public  roads  within  such  district. 
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It  Is  obvlona  that  the  act  la  dlvlalMe  accord- 
ing to  the  rule  as  stated  by  Judge  Cooley, 
and  that  so  much  of  the  act  as  authorizes 
the  formation  of  the  whole  county  Into  one 
district  and  authorizes  the  building  and  con- 
structing of  new  roads  can  be  stricken  out, 
and  that  so  much  as  authorizes  the  formation 
of  a  part  of  the  county  into  road  Improve- 
ment district  for  the  repairing,  maintaining, 
and  Improving  roads  in  existence  Is  complete 
within  itself,  and  can  be  executed  in  accord- 
ance with  the  apparent  legislative  intent, 
■without  the  aid  of  the  part  so  stricken  out 
and  wholly  Independent  of  It,  and  Is  there- 
fore sustained,  and  the  remainder  of  the  act 
Is  rejected  and  declared  void.  Road  Im- 
provement District  No.  1  ▼.  Glover. 

Having  decided  the  only  questions  submit- 
ted for  our  consideration,  the  decree  of  the 
chancery  court  la  afBrmed. 


WAGNER  ▼.  CITIZENS'  BANK  ft  TRUST 
CO. 

(Supreme  Court  of  Tennessee.    Nov.  13,  1909.) 
1.  Bankbuptct  (8  320*)-Cr,AiM»-Siw-pFF. 

Bankr.  Act  July  1,  1898.  c.  641.  «  68a,  30 
Stat.  565  (U.  S.  Comp.  St.  1901.  p.  3450),  pro- 
viding tiiat,  in  cases  of  mutual  debts  or  credits 


between  the  estate  of  a  bankrupt  and  a  creaitor, 
the  account  shall  be  stated,  and  one  debt  shall 
be  set  off  against  the  other,  does  not  enlarge 
the  doctrine  of  set-off,  or  enable  a  party  to  have 
a  set-off,  where  the  principles  of  legal  or  equi- 
table set-off  do  not  authorize  it. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i  514 ;    Dec.  Dig.  i  326.*] 
2   Banks  and  Banking  (8    136*)-<>ewbbai, 
DEPOsrrs— Relation  Between  Bank  and 
Depositor.  .  ,   , 

The  relation  of  a  bank  to  its  general  de- 
positor is  that  of  debtor  to  the  depositor,  and 
the  bank  holds  a  lien  on  the  general  deposit  to 
■ecnie  repayment  of  the  depositor's  indebtedness. 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  8  353;    Dec.  Dig.  8  136.»] 
a.  Basks  and  Banking  (S  153*)  — Special 
Deposits— Relation   Between   Bank  and 
Special  Depositob. 

A  bank  does  not  have  a  lien  on  special  ae- 
TOsits,  or  on  money  deposited  for  a  specific  pur- 
pose, as  for  collateral  security,  or  for  the  pay- 
ment of  a  particular  debt. 

[Ed    Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  8  356;    Dec.  Dig.  §  I.IS.'J 
4.  Banks  and  Banking  (SS  134.  13C*)-Spe- 
ciAL  Deposits— Set-Off. 

A  bank,  dealing  with  a  depositor  as  trus- 
tee, and  recognizing  funds  standing  in  liis  name 
as  trust  funds,  and  knowing  them  to  be  such, 
cannot  appropriate  the  same  to  the  payment  of 
an  individual  debt  to  the  bank,  as  there  is  no 
right  of  set-off  against  a  trust  deposit,  nor  any 
lien  for  the  trustee's  personal  debts. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  IS  333,  350;  Dec.  Dig.  iS 
134  136.*] 

6.  Banks  and  Banking  (8  134»)  —  Special 
Deposits— Set-Off.  ^  .  ^ 

Where,  pursuant  to  an  agreement  between 
the  creditors  of  an  insolvent  business  concern, 
funds  of  the  concern  were  deposited  in  a  bank, 
which  was  a  creditor,  for  pro  rata  distribution 
among  all  the  creditors,  and  the  bank,  through 


its  president,  consented  thereto,  and  the  funds 
were  not  to  be  checked  out  without  the  signature 
of  the  representative  of  the  committee  of  the 
creditors,  the  funds  were  trust  funds  for  a 
specific  purpose,  with  the  consent  of  the  bank, 
and  it  had  no  right  to  set-off  in  such  funds 
against  the  concern's  indebtedness  to  it. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  8  356;  Dec.  Dig.  8  134.*] 
6.  Bankbuptct  (8  140»)— Recoveby  of  Funds 

BY  TanSTEE. 

A  trustee  in  bankruptcy  may  recover  funds 
deposited  in  a  bank  by  the  bankrupt  for  the 
benefit  of  all  the  creditors,  pursuant  to  an  agree- 
ment between  the  creditors,  including  the  bank. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  8  221 ;  Dec.  Dig.  8  140.*1 

Appeal  from  Chancery  Court,  Hamilton 
County;   T.  M.  McConnell,  Chancellor. 

Suit  by  T.  H.  Wagner,  trustee  In  bankrupt- 
cy of  the  WUcox  Furniture  Company,  against 
the  Citizens'  Bank  ft  Trust  Company.  From 
a  decree  for  complainant,  defendant  appeals. 
Affirmed. 

Pritchard  &  Slzer,  for  appellant  White  ft 
MarttD  and  Burkett,  Miller  ft  Bfoore,  for  ap- 
pellee. 

McAliISTER,  J.    Complainant,  as  trustee 
Iri  bankruptcy  of  the  Wilcox  Furniture  Com- 
pany, a  bankrupt  corporation,  filed  the  pres- 
ent bill  to  recover  the  sum  of  $6,110.98  al- 
leged to  be  due  the  bankrupt    The  bill  al' 
leges  that  at  the  date  of  the  adjudication  ot 
bankruptcy  against  said  Wilcox  Furniture 
Company,  and  also  at  the  date  of  the  appoint- 
ment of  the  oomplalnant  as  trustee  in  bank- 
ruptcy of  said  company,  there  was  on  deposit 
in  the  custody  of  the  Citizens'  Banln  ft  Trust 
Company  a  fund,  amounting  to  $6,110.98,  be- 
longing to  said  Wilcox  Furniture  Company, 
and  which  fund  was  a  part  of  Its  assets.    It 
Is  alleged  that  said  fund  was  impressed  with 
the  character  of  a  trust  fund,  and  was  ac- 
cumulated under  circumstances  which  fixed 
upon  defendant  Bank  &  Trust  Company  the 
character  of  trustee  in  relation  to  said  fund. 
It  is  alleged  in  the  bill  that  said  money  was 
accumulated  as  the  result  ol  an  agreement 
among  the  creditors  of  the  said  bankrupt,  In- 
cluding defendant  bank,  to  the  effect  that  the 
assets  of  the  bankrupt  should  be  collected, 
and  the  proceeds  deposited  in  the  defendant 
bank,  and  distributed  pro  rata  among  all  the 
creditors.    It  is  alleged  that  at  the  meeting 
of  the  creditors  the  defendant  Citizens'  Bank 
&  Trust  Company  was   represented  by   its 
president,  G.  N.  Henson,  and  he  concurred 
in  the  course  then  adopted,  and  agreed  to 
act  with  the  local  creditors  in  pursuing  what- 
ever plan  might  be  devised,  and  to  share  with 
them  pro  rata  in  the  division  of  the  proceeds 
which  might  be  realized  from  the  sale  of  the 
assets  of  the  said  Wilcox  Furniture  Company. 
It  is  then  alleged  that,  after  the  appointment 
of  a  temporary  receiver  in  the  biuikruptcy 
case,  the  defendant  "set  up  a  claim  to  said 
trust  fund  then  on  deposit  In  the  bank,  and 
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claimed  the  right  to  set  off,  as  against  said 
fund,  a  large  amoant  of  Indebtedness  owing 
to  It  from  the  Wilcox  Furniture  Company." 

It  Is  then  claimed  that,  under  the  facts 
set  forth  In  the  bill,  the  defendant  Is  "estop- 
ped from  appropriating  said  funds  to  its  own 
use,  to  the  exclusion  of  other  creditors,  or 
from  setting  up  any  adverse  claim  to  the  said 
fund,  or  from  withholding  the  same  from 
your  complainant." 

The  defendant  bank,  in  its  answer,  admit- 
ted that  on  the  date  of  the  adjudication  in 
banlcruptcy  there  was  a  balance  of  $6,110.98 
due  from  it  to  the  bankrupt  on  deposit  In  Its 
bank;  but  It  averred  that  the  bankrupt 
was  Indebted  to  the  defendant  by  notes  In  an 
amount  exceeding  said  balance,  and  that  said 
credit  balance  In  favor  of  the  bankrupt  was 
applied  pro  tanto  to  the  payment  of  said 
notes.  The  bank  denied  that  it  held  any 
trust  fund  belonging  to  the  Wilcox  Furniture 
Company  at  the  time  of  Its  adjudication  in 
bankruptcy,  or  that  It  was  a  trustee  of  said 
bankrupt  with  relation  to  any  fund.  It  ad- 
mitted that  it  had  refused  to  pay  said  credit 
balance  to  complainant,  and  denied  the  alle- 
gations of  the  bill  asserting  a  right  In  coqi- 
plalnant  to  recover  the  same. 

Proof  was  taken,  and  on  the  hearing  the 
chancellor  decreed  that  the  deposit  account  In 
the  defendant  bank  was  Impressed  with  the 
character  of  a  trust  fund  for  the  benefit  of 
all  the  creditors  of  the  Wilcox  Furniture 
Company,  and  that  defendant  bank  was  es- 
topped from  appropriating  the  same  to  Its 
own  use,  to  the  exclusion  of  the  other  credit- 
ors. He  accordingly  pronounced  a  decree  in 
favor  of  the  complainant  and  against  the  de- 
fendant bank  for  the  sum  of  $5,810.98,  but 
declined  to  allow  any  Interest  on  the  recov- 
ery, and  adjudged  the  cost  against  the  com- 
plainant. 

The  defendant  bank  appealed,  and  has  as- 
signed the  following  errors: 

(1)  That  the  bank  is  clearly  entitled  to  the 
right  of  set-off  claimed  in  its  answer ;  and 

(2)  That  the  trustee  In  bankruptcy  has  no 
right  to  enforce  the  alleged  trust  In  behalf 
of  the  creditors,  even  If  one  existed. 

The  material  facts  necessary  to  be  noticed 
are  that  in  the  spring  of  1907  the  Wilcox 
Furniture  Company  was  indebted  to  various 
creditors  In  the  sum  of  about  $40,000,  and 
had  also  become  delinquent  In  the  payment  of 
its  current  bills.  The  resident  creditors,  aft- 
er securing  inventories  and  examining  into 
the  condition  of  the  company,  extended  to  it 
further  time  on  Its  past-due  Indebtedness,  re- 
ceiving from  it  notes  therefor,  and  during  the 
summer  of  1907  the  company  succeeded  In 
paying  to  each  of  the  Chattanooga  creditors 
about  25  per  cent  of  their  respective  claims. 
In  the  fall  of  1907,  on  account  of  the  financial 
panic  thtt  was  then  prevailing,  the  furniture 
company  became  still  further  embarrassed, 
and  about  October  1st  the  local  creditors  of 
the  concern  had  another  meeting  In  the  city 
of  Chattanooga,  and,  after  conferring  with 


the  oflScers  of  the  company,  determined,  with 
their  consent,  to  convert  the  assets  of  the  fur- 
niture company  into  cash,  which  should  be 
deposited  In  the  defendant  bank,  and  only  so 
much  thereof  used  as  might  be  necessary  to 
defray  current  expenses  and  satisfy  the 
claims  of  persistent  creditors,  and  the  sur- 
plus, after  the  accumulation  of  sufficient 
funds,  should  be  divided  pro  rata  among  all 
the  creditors,  both  local  and  foreign.  A  com- 
mittee of  three  was  appointed  to  represent 
the  interests  of  all  the  creditors,  and  espe- 
cially to  see  that  the  policy  adopted  by  the 
meeting  should  be  faithfully  executed.  It 
was  also  determined  at  the  said  meeting  that 
the  committee  so  selected  should  appoint  a 
competent  bookkeeper,  by  and  with  the  con- 
sent of  the  Wilcox  Furniture  Company,  who 
should  be  placed  In  the  office  of  that  company 
to  represent  the  Interests  of  the  creditors, 
but  who  at  the  same  time  should  be  on  the 
pay  roll  of  the  furniture  company.  It  should 
be  stated  that  the  defendant  bank,  as  a  cred- 
itor of  the  furniture  company,  was  repre- 
sented at  said  meeting  by  its  president.  At 
a  subsequent  meeting  a  rule  was  adopted, 
with  the  consent  of  the  defendant  bank, 
whereby  all  the  checks  drawn  by  the  presi- 
dent of  the  Wilcox  Furniture  Company 
against  its  bank  deposit  should  be  counter- 
signed by  the  representative  of  the  creditors' 
committee,  and  without  such  signature  should 
not  be  honored  by  the  bank. 

The  dear  weight  of  the  proof  Is  that  Mr. 
G.  N.  Benson,  president  of  the  Citizens' 
Bank  &  Trust  Company,  attended  a  number 
of  meetings  held  by  the  creditors  of  th« 
Wilcox  Furniture  Company  and  definitely 
agreed  to  the  policy  adopted  by  the  commit- 
tee of  husbanding  the  resources  of  the  furni- 
ture company,  which  should  be  deposited  in 
the  defendant  bank,  and  after  a  sufficient  ac- 
cumulation the  fund  should  be  divided  pro 
rata  among  all  the  creditors  of  the  furniture 
company.  We  cannot,  of  course,  undertake  to 
detail  the  testimony  establishing  this  proposi- 
tion, and  can  only  state  our  conclusion  as  to 
the  weight  of  the  testimony  from  an  examina- 
tion of  the  record.  We  think  it  undeniable 
on  this  record  that  the  Wilcox  Furniture 
Company  was  insolvent,  at  least  from  the 
date  of  the  appointment  of  J.  L.  Morrison  as 
the  representative  of  the  committee,  and 
that  this  fact  was  known  to  the  bank.  The 
fact  Is  the  Wilcox  Furniture  Company  was 
unable  to  meet  Its  obligations  as  they  matur- 
ed in  the  usual  course  of  business  during  the 
spring,  summer,  and  fall  of  1907.  The  proof 
shows  that  3.  L.  Morrison,  the  representative 
of  the  creditors'  committee,  prepared  week- 
ly financial  repwts  of  the  condition  of  the 
furniture  company,  which  he  submitted  to 
the  creditors'  committee.  These  reports  com- 
menced November  21,  1907,  and  continued 
down  to  the  close  of  the  week  ending  Jan- 
uary 4,  190S.  Mr.  Morrison  testifies  that  he 
kept  Mr.  Benson  advised  dally  as  to  the  con- 
dition of  its  affairs,  and  that  Mr.  Benson  ap- 
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proved  of  the  policy  of  the  committee.  The 
trustee  la  bankruptcy  testified  that  claims 
amounting  to  $33,718.90  had  been  proTeii 
■against  the  bankrupt  mercantile  corporation. 
He  further  testified  that  all  the  assets  of  the 
furniture  company  bad  been  disposed  of,  and 
-the  entire  amount  that  came  into  his.  hands 
was  $8,&41.02.  It  appears  that  the  furniture 
-company  was  Indebted  to  the  defendant  bank, 
'When  the  bankruptcy  proceedings  were  com- 
menced, in  the  sum  of  $7,363,  and  that  after 
the  present  suit  was  commenced  the  defend- 
ant bank  applied  the  sum  of  $6,110.98,  stand- 
ing to  the  credit  of  the  furniture  company 
on  the  books  of  the  bank  at  the  close  of 
basking  hours  on  January  17,  1908,  to  the 
Indebtedness  of  the  Wilcox  Furniture  Com- 
pany, leaving  the  sum  of  $1,252.50  as  the  bal- 
a.nce  due  the  bank,  which  It  filed  as  a  claim 
a.galnst  the  bankrupt  It  appears  that  on 
■January  7,  1908,  the  cash  balance  standing 
to  the  credit  of  the  Wilcox  Furniture  Com- 
pany In  the  Citizens'  Bank  &  Trust  Company 
was  only  $217.17.  It  appears  that  the  re- 
<»ipta  from  the  total  sales  of  the  business 
conducted  In  the  usual  manner  were  not 
more  than  sufficient  to  defray  the  current  ex- 
penses. The  creditors  of  the  company  were 
becoming  Impatient,  and  some  were  threat- 
•enlng  litigation.  In  this  crisis  the  creditors' 
-committee  determined  to  throw  the  stock  of 
goods  on  the  market  and  dispose  of  them  at 
auction  sale.  This  mode  of  converting  the 
stock  of  the  company  Into  cash  was  approv- 
ed by  the  creditors,  Including  the  defendant 
bank.  Accordingly  auction  sales  were  com- 
menced on  January  8tb,  and  were  continued 
from  day  to  day  until  January  11th,  when 
-certain  nonresident  creditors  of  the  Wilcox 
Furniture  Company  filed  a  petition  of  Invol- 
untary bankruptcy  against  It  At  this  date 
there  was  on  deposit  in  the  defendant  bank 
the  sum  of  $4,761.25,  which  had  been  accum- 
ulated as  the  result  of  the  first  three  days 
-of  the  auction  sale.  Application  was  made 
to  the  trustee  in  bankruptcy  to  allow  the 
sales  to  continue,  and  under  an  arrangement 
with  the  trustee  the  sales  were  continued  for 
two  or  three  days  after  the  petition  In  bank- 
ruptcy was  filed.  The  sum  of  $2,301.72  was 
realized  from  the  auction  sales  after  the  pe- 
tition In  bankruptcy  was  filed.  We  find 
from  the  proof  that  the  fund  which  the  bank 
Is  now  seeking  to  set  ott  against  the  Indebt- 
edness due  It  from  the  furniture  company 
was  accumulated  as  the  result  of  the  auction 
sales,  and  that  It  was  understood  by  the  de- 
fendant bank  that  this  fund  was  being  de- 
posited with  it  as  a  special  fund  for  pro  rata 
distribution  among  all  the  creditors  of  the 
TVilcox  Furniture  Company. 

The  defendant  bank  bases  Its  right  to  a 
set-off  on  section  68a  of  the  bankruptcy  act 
-of  1898  (Act  July  1,  1898,  c.  541,  30  Stat 
565  [C.  S.  Comp.  St  1901,  p.  3450]),  as  fol- 
lows: 

"In  all  cases  of  mutual  debts  or  mutual 
-credits  between  the  estate  of  a  bankrupt 


and  a  creditor,  the  account  shall  be  stated 
and  one  debt  shall  be  set  off  against  the  oth- 
er, and  the  balance  only  shall  be  allowed  or 
paid." 

In  the  case  of  New  York,  etc..  Bank  v. 
Massey,  192  U.  S.  138,  24  Sup.  Ct  109.  48 
L.  Ed.  380,  the  Supreme  Court  of  the  United 
States,  In  dealing  with  the  clause  Just  men- 
tioned, says: 

"Section  68a  of  the  bankruptcy  act  of  1808 
Is  almost  a  literal  reproduction  of  section  20 
of  the  act  of  1807." 

In  Sawyer  v.  Hoag,  17  Wall.  610,  21 1*  Ed. 
731,  in  construing  section  20  of  the  act  of 
1807  (Act  March  2,  1867,  14  iStat  526,  c. 
176),  the  court  said  as  follows: 

"This  section  was  not  Intended  to  enlarge 
the  doctrine  of  set-off,  or  to  enable  a  party 
to  make  a  set-off  In  cases  where  the  princi- 
ples of  legal  or  equitable  set-off  did  not  pre- 
viously authorize  It" 

The  general  rule  Is  that  the  relation  of  the 
bank  to  the  depositor  Is  that  of  debtor  and 
creditor,  and  the  bank  Is  the  debtor  of  the 
depositor.  Harris  v.  Bank,  110  Tenn.  249,  75 
S.  W.  1053. 

"The  bank  holds  a  lien  on  the  deposits  In 
its  hands  to  secure  the  repayment  of  the  de- 
positor's Indebtedness,  and  may  enforce  that 
lien  as  the  debts  mature  by  applying  the 
debtor's  deposits  upon  them,  thus  setting  the 
two  off  against  each  other."  3  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  835. 

It  Is  also  stated: 

"The  right  of  the  bank  to  apply  deposits  to 
the  extinguishment  of  the  depositor's  Indebt- 
edness as  it  matures  grows  out  of  the  doc- 
trine that  relationship  between  the  bank  and 
the  depositor  is  that  of  debtor  and  creditor." 
3  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  835. 

But  it  Is  well  settled  that  a  bank  does  not 
have  "a  Hen  upon  special  deposits  or  monies 
deposited  for  a  specific  purpose,  as  for  col- 
lateral security,  or  for  the  payment  of  a  par- 
ticular debt."  3  Amer.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  837,  and  cases  cited. 

Again  It  is  said: 

"The  proposition  that  there  is  no  right  of 
set-off  against  a  trust  deposit,  nor  any  Hen 
for  the  trustee's  personal  debts,  is  axiomat- 
ic." 3  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
837,  and  cases  cited. 

In  State  v.  Corning  State  Sav.  Bank,  128 
Iowa,  597,  105  N.  W.  159,  it  is  said: 

"Where  a  bank,  which  was  a  creditor  of 
an  Insolvent  estate,  received  a  deposit  of 
funds  from  the  receiver,  it  could  not  apply 
such  funds  on  its  claims,  nor  plead  such 
claims  as  an  offset  against  the  deposit." 

In  State  Bank  v.  McCabe,  135  Mich.  479, 
98  N.  W.  20,  it  is  said: 

"Where  the  bank  deals  with  a  depositor 
as  trustee,  and  recognizes  funds  standing  In 
his  name  as  trust  fimds,  knowing  them  to  be 
such,  it  cannot  appropriate  them  to  the  pay- 
ment of  the  trustee's  individual  Indebtedness 
to  the  bank." 

This  uuestiou  arose  In  Be  Davis  (D.  C.) 
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119  Fed.  950.  wherein  an  Insolvent  partner- 
ship sold  Its  stock  of  goods,  and,  by  Its  direc- 
tion, the  purchaser  deposited  Its  price  In  the 
bank,  taking  a  receipt  therefor,  showing  that 
the  money  was  to  be  prorated  among  the 
several  creditors  of  the  firm  as  their  Inter- 
ests might  appear.  Subsequently,  on  peti- 
tion of  creditors,  the  partnership  was  adjudi- 
cated an  involnntary  bankrupt-  After  said 
adjudication,  the  bank  undertook  to  apply 
the  money  so  deposited  on  certain  notes  of 
the  firm  held  by  it  and  another  creditor, 
without  the  consent  of  the  depositor  or  the 
bankrupt,  and  to  refuse  the  demands  of  the 
trustee  therefor.  Held,  that  the  bank  held 
the  deposit  in  a  fiduciary  capacity  as  a  trust 
fund,  which  precluded  It  from  asserting  an 
adverse  claim  thereto  after  the  bankruptcy 
as  against  the  trustee. 

Among  other  things,  the  court  said: 

"Upon  the  merits  of  the  controversy,  would 
the  bank  be  In  position  to  successfully  con- 
test the  right  of  the  trustee  to  the  money? 
Its  ability  to  do  so  would  depend  upon  Its 
right  to  apply  the  fund  to  its  own  use.  While 
a  general  deposit  by  a  merchant  of  money 
in  a  bank  creates  the  relation  of  debtor  and 
creditor,  and  authorizes  the  bank  to  use 
the  money  as  Its  own,  such  result  does  not 
obtain  when  the  deposit  Is  made  for  a  spe- 
cial purpose,  as,  for  example,  to  be  paid  to 
creditors,  as  was  the  case  here." 

In  Wilson  y.  Dawson,  52  Ind.  515,  it  was 
said: 

"It  is  a  general  rule  that  funds  deposited 
in  bank  for  a  special  purpose,  known  to  the 
bank,  cannot  be  withheld  ^rom  that  purpose, 
to  the  end  that  they  may  be  set  off  by  the 
bank  against  a  debt  due  to  it  from  the  de- 
positor." 

In  Lynam  y.  National  Bank,  98  Ma  448, 
57  Atl.  799,  It  appeared  that: 

"In  June,  1902,  the  Standard  Granite  Com- 
pany sent  to  each  of  its  creditors,  Including 
■  the  Belfast  National  Bunk,  a  circular  letter 
stating  that  it  was  unable  to  meet  its  obli- 
gations. A  few  days  later  In  the  same  month 
It  called  a  meeting  of  its  creditors,  at  which 
meeting  the  Belfast  National  Bank  was  rep- 
resented by  one  of  its  directors.  At  this 
meeting  a  committee  of  three  creditors  was 
appointed,  with  instructions  to  secure,  if  pos- 
sible, the  discharge  of  certain  attachments 
which  had  been  placed  upon  the  property 
of  the  granite  company.  On  September  4th, 
following,  the  directors  of  the  granite  com- 
pany passed  a  resolution,  admitting  the  in- 
ability of  the  company  to  pay  its  debts,  and 
its  willingness  to  be  adjudged  a  bankrupt 
on  that  ground.  On  the  day  following  the 
granite  company  sent  to  the  Belfast  Nation- 
al Bank  a  deposit  of  $800.  At  that  time  the 
granite  company  had  a  balance  of  $1.04  stand- 
ing to  its  credit  on  the  books  of  the  Belfast 
National  Bank.  The  intention  of  the  Stand- 
ard Granite  Company  In  making  this  deposit 
of  $800  was  that  it  should  be  held  by  the 
bank  tmtll  a  trustee  in  bankruptcy  for  the 


granite  company  should  be  appointed;  but 
no  notice  of  such  intention  was  given  to  the 
bank,  and  the  deposit  was  credited  to  the  ac- 
count of  the  granite  company  and  added  to 
the  balance  of  $1.04  then  standing  on  the 
books  of  the  company. 

"At  the  time  this  deposit  was  made  the 
granite  company  was  indebted  to  the  bank  to 
the  amount  of  several  thousand  dollars.  On 
the  day  following  the  making  of  this  deposit 
of  $800,  a  petition  in  bankruptcy  was  filed 
against  the  granite  company,  and  it  was 
duly  adjudged  a  bankrupt,  and  one  Lynam 
was  appointed  and  qualified  as  its  trustee  In 
bankruptcy.  Said  trustee  made  a  demand  on 
the  bank  for  the  $800,  which  demand  was 
refused;  the  bank  claiming  that  it  would  off- 
set the  deposit  on  the  past-due  notes  of  the 
granite  company. 

"For  some  time  past,  all  the  efforts  of  the 
granite  company  *  *  •  and  that  of  its 
creditors  had  been  to  obtain  a  distribution  of 
Its  assets  equitably,  and  to  that  end  the  first 
attempt  was  to  discharge  the  attachments. 
Honest  dealing  on  the  part  of  the  granite 
company,  which  is  to  be  presumed,  required 
that  all  of  Its  assets  should  be  husbanded 
for  the  benefit  of  all  of  Its  creditors.  Pend- 
ing the  efltort  to  obtain  an  assignment  or 
adjudication  of  bankruptcy.  It  had  $800  In 
money,  which  It  Intended  to  retain,  and  ought 
to  retain;  as  part  of  its  general  assets.  As 
some  time  would  elapse  before  It  could  be 
thus  administered,  it  was  deposited  In  the 
bank,  really  for  safe-keeping.  All  these  facts 
were  well  known  to  the  bank  when  it  receiv- 
ed the  deposit  It  knew  It  was  not  intended 
as  a  payment,  and  did  not  treat  it  as  such. 
The  bank  could  not  fail  to  understand  that 
It  was  Intended  that  this  money  should  be 
added  to  the  other  assets  for  the  general 
benefit  as  it  equitably  ought  to  be.  It  cer- 
tainly understood  that  the  granite  company, 
under  the  then  existing  circumstances,  would 
not  voluntarily  subject  this  portion  of  Its  as- 
sets to  a  set-off  by  the  bank,  to  the  Injury 
of  other  creditors. 

"Upon  consideration  of  all  the  circum- 
stances, and  the  situation  of  the  parties,  we 
think  it  a  fair  Inference  that  the  bank  under- 
stood that  the  deposit  was  Intended  only  for 
safe-keeping,  to  be  ultimately  appropriated 
for  the  benefit  of  all  the  creditors  of  the 
granite  company,  and  that  in  fact  it  was  a 
deposit  In  trust  for  that  purpose.  And  It 
being  charged  with  such  trust,  the  plaintiff, 
as  trustee  In  bankruptcy,  is  entitled  to  re- 
cover." 

We  are  of  opinion  that  these  authorities 
are  applicable  in  the  present  Instance.  It 
distinctly  appears  on  this  record  that  the 
funds  accumulated  in  the  defendant  bank 
were  deposited  for  a  special  purpose,  with 
the  knowledge  and  consent  of  the  president 
of  the  bank;  that  the  funds  could  not  be 
checked  out  by  the  president  of  the  furni- 
ture company  without  the  signature  of  J.  L. 
Morrison,   representative   of   the   creditors' 
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committer  The  fond  thereby  became  a 
tnwt  deposit  for  specific  purposes,  with  the 
knowledge  and  consent  of  the  bank,  and  the 
latter  bad  no  right  of  set-oIC  in  said  fund 
against  the  bankrupt's  indebtedness  to  the 
bank. 

Counsel  for  the  bank  relies  on  several 
cases  as  announcing  a  contrary  doctrine, 
namely.  New  York  County  Bank  ▼.  Massey, 
192  U.  S.  138,  24  Sup.  Ot  109,  48  Ia  Ed. 
380;  Clark  t.  Northampton  Nat.  Bank,  160 
Mass.  26,  35  N.  E.  108;  LoweU  v.  Interna- 
Oonal  Trust  Co.,  158  Fed.  781,  86  C.  C.  A. 
137. 

In  Bank  ▼.  Massey,  supra,  the  court  said: 

"It  cannot  be  doubted  that,  except  under 
special  circumstances,  or  where  there  is  a 
statute  to  the  contrary,  a  deposit  of  money 
upon  general  account- with  a  bank  creates  the 
relation  of  debtor  and  creditor.  The  money 
deposited  becomes  part  of  the  general  funds 
of  the  bank,  to  be  dealt  with  by  it  as  oth- 
er moneys,  to  be  loaned  to  customers  and 
parted  with  at  the  will  of  the  bank,  and  the 
right  of  the  depositor  is  to  have  this  debt 
repaid  in  whole  or  in  part  by  honoring  checks 
drawn  against  the  deposits.  It  creates  an 
ordinary  debt,  not  a  privilege  or  right  of  a 
fiduciary   character." 

But  in  that  case  the  facts  did  not  show  a 
deposit  for  a  special  purpose,  with  the  knowl- 
edge and  consent  of  the  bank,  but  only  a 
deposit  in  the  ordinary  course  of  business. 
In  such  a  case  the  authorities  are  uniform 
that  the  bank  has  the  right  to  set  off  its 
notes  against  the  deposits. 

In  Clark  v.  Northampton  National  Bank, 
snpra,  the  case  seems  to  have  turned  on  a 
finding  of  fact  by  the  lower  court.  The 
court  said  as  follows: 

"The  amount  of  the  notes  is  to  be  set  off 
against  the  balance  due  on  account  of  the 
deposits  at  the  time  of  the  commencement 
of  the  proceedings  in  bankruptcy,  unless  the 
deposits  made  after  March  8,  1892,  are  to 
be  construed  as  made  with  a  view  to  give  a 
preference  or  to  efTect  a  fraudulent  transfer 
of  property,  contrary  to  the  statute  relating 
to  insolvency,  or  as  made  upon  a  trust  for 
the  creditors.  Whether  these  deposits  were 
made  in  violation  of  either  section  96  or  sec- 
tion 98  of  chapter  157  of  the  Public  Statutes 
was  a  question  of  fact,  and  the  court,  trying 
the  case  without  a  Jury,  has  found  that  they 
were  not  so  made.  On  the  facts  found  by  the 
court,  the  rulings  on  this  part  of  the  case 
were  right 

"We  are  not  certain  that  the  exceptions  set 
out  all  the  evidence.  Enough,  however,  is 
recited  to  show  that  the  plaintiff  had  some 
ground  to  contend  that  after  March  8th  the 
bank  knew  that  the  business  of  the  Florence 
Tack  Company  was  being  carried  on  with  a 
view  of  converting  its  assets  into  cash  for 
the  benefit  of  its  creditors,  and  that  the  com- 
pany must  either  effect  a  compromise  with 
its  creditors  or  go  into  insolvency.    The  mon- 


ey received  after  March  8th  ought  perhaps 
to  have  been  specially  deposited;  but  this 
was  not  done,  and  the  account  of  the  tack 
company  with  the  bank  continued  unchanged 
In  form.  There  Is  evidence  that  the  defend- 
ant's cashier  understood  that,  after  Marck 
8th,  checks  were  to  be  drawn  only  to  'pay 
the  help'  of  the  company;  but  there  is  also 
evidence  that  checks  were  in  fact  drawn  for 
other  purposes  and  were  paid.  There  ap- 
pears to  be  no  doubt  that  the  officers  of  the 
bank  knew  of  the  Insolvency  of  the  company 
on  March  8th.  Still  it  is  a  question  of  fact 
whether  the  transactions  between  the  com- 
pany and  the  bank  after  March  8th  were 
had  under  an  implied  contract  or  understand- 
ing on  the  part  of  both  parties  different  from 
that  which  existed  before.  The  [lower]  court 
has  In  effect  found  that  after  March  8th  the 
money  continued  to  be  deposited  and  checks 
to  be  drawn  on  the  same  understanding  as 
that  which  existed  before  that  time;  that 
is,  upon  the  understanding  that  the  relation 
of  the  parties  continued  to  be  the  ordinary 
one  of  a  depositor  with  a  bank  of  discount 
and  deposit  We  cannot  say,  as  a  matter  of 
law,  that  this  finding  was  wrong.  It  was 
for  the  court  below  to  draw  the  proper  infer- 
ences of  fact  and  the  exceptions  disclose  no 
errors  of  law." 

In  Lowell  T.  Internatlonaf  Trust  Co.,  su- 
pra, it  was  said: 

"Portions  of  the  propositions  submitted  to 
us  by  the  trustee  allege  that  the  bankrupt 
had  been  Insolvent  for  a  considerable  time, 
and  that  during  that  period  it  had  been 
struggling  along  with  its  business,  with  some 
support  from  its  creditors,  and  with  an  un- 
derstanding between  the  International  Trust 
Company  and  some  other  creditors,  by  virtue 
of  wbich  all  of  them,  including  the  Interna- 
tional Trust  Company,  should  receive  certain 
pro  rata  benefits  out  of  whatever  funds  might 
come  from  the  Thomas  &  Pike  Coal  Company. 
Therefore  it  is  claimed  that  the  funds  now 
used  for  are  held  by  the  International  Trust 
Company  in  a  quasi  trust,  enforceable  by  the 
trustee." 

The  court  held:  "A  trustee  in  bankruptcy 
has  no  interest,  which  he  can  enforce  for  the 
benefit  of  the  general  creditors,  in  an  ar- 
rangement between  the  bankrupt  and  certain 
creditors,  by  which  money  deposited  with 
one,  which  was  a  bank,  was  to  be  held  in 
trust  and  distributed  pro  rata  between  them, 
and  which  was  not  prohibited  by  the  bank- 
ruptcy statute." 

The  facts  appearing  in  Lowell  v.  Interna- 
tional Trust  Co.  are  very  dlGFerent  from  the 
facts  presented  on  the  present  record.  There 
the  trustee  was  seeking  to  enforce  a  contract 
between  the  bankrupt  and  certain  creditors. 
In  the  present  instance  the  fund  was  ac- 
cumulated in  defendant  bank  for  the  bene- 
fit of  all  the  creditors,  and  the  bank  had 
become  a  party  to  the  arrangement.  In  the 
present  case  the  trustee  clearly  has  a  right 
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to  recover  a  fund  which  had  been  deposited 
by  the  bankrupt  for  the  benefit  of  all  the 
creditors. 

We  are  therefore  of  opinion  that  the  bank 
Is  estopped,  by  Its  conduct  and  by  Its  agree- 
ment with  the  other  creditors,  from  assert- 
ing any  right  to  a  set-off  against  the  funds 
derived  from  the  sales  of  the  stock  of  the 
furniture  company,  and  that  the  decree  of 
the  chancellor  so  holding  was  correct;  and 
the  same  is  affirmed. 


CAMPBELL  et  al.  v.  BARTLETT  et  al. 
(Supreme  Court  of  Tennessee.    Oct.  30,  1909.) 

1.  Specific  Pebfobmahcb  (§  105*)— Cowtbact 
OP  Sale— Laches. 

To  obtain  specific  performance  of  a  con- 
tract of  sale  evidenced  by  a  title  bond,  the  pur- 
chaser must  sue  with  reasonable  promptness, 
though  the  writing  does  not  make  time  of  the 
essence  of  the  contract,  especially  where  there 
has  been  a  great  increase  in  the  value  of  the 
property. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  SS  327,  334;  Dec  Dig.  § 
105.*  J 

2.  Specific  Pebfobhance  (8  105*)— Contbact 
OF  Sale— Right  of  Mabbied  Woman— Dis- 
ability AS  Excuse  fob  Laches. 

The  same  rule  should  apply  to  a  married 
woman  as  to  aa  infant  as  to  her  right  to  sue 
for  specific  performance  of  a  contract  of  sale, 
and  her  disability,  like  that  of-  an  infant,  is 
not  an  excuse  for  unreasonable  delay  in  making 
payment ;  and  after  a  great  lapse  of  time,  and 
a  lar^e  increase  in  the  value  of  the  property,  a 
married  woman,  notwithstanding  ber  disability, 
will  not  be  awarded  specific  performance  of  a 
contract  of  sale  evidenced  by  a  title  bond  In 
favor  of  ber  father,  on  which  the  purchase  mon- 
ey was  long  due  when  he  died. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  340;  Dec.  Dig.  8  105.*] 

Appeal  from  Chancery  Court,  Campbell 
County ;  Hugh  G.  Kyle,  Chancellor. 

Bill  by  Mary  A.  Campbell  and  another 
against  J.  S.  Bartlett  and  others.  The  bill 
was  dismissed,  and  complainants  appeal. 
Affirmed. 

James  M.  Hill,  Jno.  P.  Rogers,  and  Agee 
&  Peters,  for  appellants.  W.  A.  Owens  and 
Joui-olmon,  Welcker  &  Smith,  for  appellees. 

NEIL,  J.  The  bin  in  the  present  case  was 
filed  to  recover  a  one-eighth  undivided  Inter- 
est in  a  tract  of  land  described.  This  land 
was  sold,  or  the  greater  part  of  It,  In  1853, 
to  James  S.  Murray,  complainant's  father, 
by  a  title  bond  executed  by  one  J.  M.  Cooper. 
In  1861,  50  acres  additional  were  added,  and 
the  old  title  bond  taken  up  and  a  new  one 
executed,  putting  both  tracts  into  one.  In 
December,  1864,  Murray  died,  without  having 
paid  the  purchase  money  for  either  tract. 
His  children  all  married  and  moved  away, 
except  F.  M.  Murray.  He  remained  upon 
the  land  with  bis  mother  until  about  the 
year   1871,  whai,  becoming  convinced  that  I 


they  could  never  pay  the  balance  of  pur- 
chase money  due,  which,  with  interest,  was 
then  more  than  the  original  sum,  they  sur- 
rendered the  bond,  and  the  possession  of  the 
land,  to  the  vendor,  Cooper.  He  placed  a 
tenant  in  possession,  one  Reuben  Marlow, 
who  remained  until  about  1880.  P.  W.  Ruth- 
erford then  went  upon  the  land,  and  remain- 
ed until  the  summer  of  1881.  After  this 
F.  M.  Murray  was  upon  the  land  for  a  while, 
but  it  does  not  clearly  appear  how  long  be 
remained.  Perhaps  others  of  the  heirs  at 
law  of  James  S.  Murray  were  upon  parts  of 
the  land  for  a  year  or  two  at  a  time,  but 
none  of  them  attempted  a  permanent  resi- 
dence. In  18S6  several  of  the  heirs  of  the 
vendor,  Cooper,  who  had  died  In  1880,  con- 
veyed their  Interest  in  the  land  now  in  con- 
troversy, along  with  many  hundred  other 
acres  besides,  to  F.  M.  Murray,  and  in  1886 
others  of  these  heirs  conveyed  to  him,  so 
that,  when  these  deeds  were  made,  he  was 
the  ostensible  owner  of  seven-eighths  interest 
in  600  or  700  acres  of  land,  including  the 
300  acrea  now  in  controversy.  On  May  2, 
1890,  F.  M.  Murray  conveyed  his  seven- 
eighths  interest  in  the  lands  thus  acquired  to 
William  Balrd,  S.  C.  Balrd,  and  Jeremiah 
Smith.  On  March  25,  1902,  these  persons 
conveyed  the  same  Interest  to  Benjamin  D. 
Bartlett  On  April  3,  1902,  William  Balrd 
acquired  the  remaining  one-eighth  Interest 
from  the  heirs  of  the  persons  representing 
that  outstanding  interest  in  the  Cooper  es- 
tate, and  on  January  8,  1903,  he  conveyed 
it  to  Benjamin  D.  Bartlett.  On  April  1, 
1905,  Benjamin  D.  Bartlett  conveyed  all  of 
the  lands  to  J.  S.  Bartlett,  and  in  the  same 
year  the  latter  conveyed  an  undivided  one- 
third  interest  to  H.  M.  La  Follette,  and  a 
portion  was  also  conveyed  by  him  to  the 
La  Follette  Coal,  Iron  &  Railroad  Company. 
On  July  7,  1906,  the  complainant,  joined 
by  her  husband,  Wyatt  F.  Campbell,  filed  the 
present  bill  against  the  said  J.  S.  Bartlett, 
H.  M.  La  Follette,  and  the  La  Follette  Coal, 
Iron  &  Railroad  Company,  in  which  she  as- 
serted her  right  to  a  one-eighth  undivided 
equitable  interest  as  heir  at  law  of  James  S. 
Murray,  deceased.  In  the  land  covered  by 
the  title  bond  made  to  her  father  in  1861,  on 
the  ground  that  she  had  never  consented  to 
the  surrender  of  that  bond,  expressing  a 
willingness  to  pay  out  of  her  share  any  of 
the  purchase  money  remaining  unpaid.  She 
learned  about  the  year  1880,  or  shortly  there- 
after, that  the  title  bond  had  been  surrender- 
ed. She  made  no  complaint  until  1890,  when 
she  told  her  brother,  F.  M.  Murray,  that  she 
still  claimed  ber  one-eighth  Interest.  She 
also  made  the  same  statement,  In  substance, 
to  William  Balrd,  about  the  time  he  was 
negotiating  his  purchase  of  the  land.  In 
1890  she  employed  an  attorney  to  bring  suit; 
but  he  was  the  son-in-law  of  F.  M.  Murray, 
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and  after  a  conference  with  the  latter  he 
declined  the  employment  After  thlB  6he 
slept  npon  her  rights  until  the  present  bill 
was  filed,  16  years  later,  or  26  years  after 
the  surrender  of  the  title  bond,  and  42  years 
after  her  father's  death.  She  has,  however, 
all  the  time  been  nnder  coverture. 

The  present  defendants  had  no  actual 
knowledge  of  complainant's  claim  when  they 
purchased  and  obtained  deeds  in  fee  to  the 
lands;  but  there  was,  iierhaps,  sufficient  ref- 
erence to  a  title  bond  or  bonds,  in  the  deeds 
made  by  the  Cooper  heirs  to  F.  M.  Murray, 
whidi  were  In  their  chain  of  title,  to  start 
them  upon  an  inquiry  which  would  have  led 
to  a  discovery  of  the  existence  of  the  title 
bond  of  1861,  and  of  the  fact  that  complain- 
ant had  no  hand  In  surrendering  that  bond, 
and  that  she  was  still  claiming  an  Interest 
tn  the  land;  that  is.  If  we  can  assume  that 
the  parties  indicated,  the  Coopers  and  P.  M. 
Murray,  were  willing  to  make  true  replies  to 
Inquiries,  and  would  have  done  so.  The  title 
bond  was  not  registered;  but  it  seems  to 
have  been  handed,  with  the  unpaid  notes,  as 
papers  no  longer  useful,  to  F.  M.  Murray, 
by  the  Coopers,  when  they  made  the  deeds 
to  him,  and  the  bond  was  by  him  handed 
over  to  William  Baird,  along  with  the  deed 
made  to  him  and  his  co-purchasers^  The 
Cooper  deeds  did  not  describe  any  special 
title  bond,  but  stated  in  general  terms  that 
title  bonds  had  been  executed  on  the. lands, 
and  never  paid  for,  and  that  they  did  not 
warrant  against  such  incumbrances. 

When  the  title  bond  was  executed  the  land 
was  worth  only  $1  an  acre,  because  of  little 
value  for  agricultural  puriwses  and  unavail- 
able for  mineral  uses,  being  In  a  mountainous 
country,  remote  from  railroads.  Within  re- 
cent years  a  railroad  has  been  built  into 
that  country,  and  coal  discovered  upon  the 
land,  close  to  transportation  facilities.  As  a 
consequence,  the  land  Is  now  worth  $50  per 
acre,  an  increase  In  value  of  50-fold. 

In  disposing  of  the  case,  we  shall  assume, 
without  deciding,  that  the  facts  stated  were 
sufficient  to  fix  the  defendants  with  construc- 
tive notice,  under  our  registration  laws 
(Teague  v.  Sowder,  121  Tenn.  132,  114  S.  W. 
484),  though  it  Is  worthy  of  remark  that  aft- 
er such  a  great  length  of  time  as  had 
ensued  when  Bartlett  bought  he  might  per- 
haps assume  that  any  outstanding  title  bonds, 
not  already  enforced,  had  been  abandoned, 
and,  in  that  event,  his  defense  of  Innocent 
purchaser  would  be  available.  We  shall  not 
consider  the  general  subject  of  estoppels 
against  married  women  arising  out  of  con- 
duct on  their  part  deceiving  and  misleading 
persons  relying  thereon,  upon  different  phases 
of  which  we  have  cases.  Oalbralth  v.  Luns- 
ford,  87  Tenn.  89,  9  S.  W.  365,  1  L.  R,  A. 
522;  Pllcher  v.  Smith,  2  Head,  208;  Cooley 
V.  Steele,  Id.  605;  Bletcher  v.  Coleman,  Id. 
384;  Stephenson  y.  Walker,  8  Baxt  289; 
HoweU  T.  Bale,  5  Lea,  405;    Berrigan  v. 


Fleming,  2  Lea,  271;  Fogg  v.  Yeatman,  6  Lea, 
580;  Anderson  v.  Akard,  15  Lea,  192;  Gates 
V.  Card,  93  Tenn.  341,  24  S.  W.  486;  Johnson 
City  V.  Wolfe,  103  Tenn.  277,  52  S.  W.  991; 
Bruce  V.  Ooodbar,  104  Tenn.  638,  645,  58 
S.  W.  282.  And  see  Duckwall  v.  KIsner,  136 
Ind.  99,  101,  86  N.  B.  697;  Catherwood  v. 
Watson,  65  Ind.  576;  Minnlcta  T.  Shaffer,  135 
Ind.  634,  34  N.  El  987. 

We  are  of  the  opinion,  however,  that  the 
controversy  must  be  decided  adversely  to 
complainant,  on  the  ground  that  the  present 
bill  is  in  effect  one  to  enforce  a  specific  per- 
formance of  the  contract  of  sale  evidenced  by 
the  title  bond.  Such  rights  must  be  enforced 
with  reasonable  promptness,  even  where  the 
writing  does  not  in  terms  make  time  of  the 
essence  of  the  contract,  especially  when  there 
has  been  a  great  increase  in  the  value  of  the 
property.  Smith's  Heirs  v.  Christmas,  7 
Yerg.  565.  In  that  case  eight  months  was 
held  too  long  a  delay,  although  the  complain- 
ants were  infants,  who  had  succeeded  to  the 
rights  of  their  father,  who  had  died  before 
the  maturity  of  the  contract.  The  uncle  of 
the  infants  assumed  to  act  in  their  behalf  aft- 
er the  death  of  their  father.  He  testified  that 
on  the  Ist  day  of  January,  the  time  when  the 
purchase  money  was  due,  under  the  contract, 
lie  did  not  consider  It  an  advantageous  con- 
tract. It  seems  to  have  been  thought  better 
then  to  lie  by  and  speculate  on  the  advan- 
tages of  the  contract.  The  property  might 
rise,  or  It  might  fall.  In  value,  or  remain 
stationary.  In  either  of  the  latter  two  events, 
the  friends  of  the  Infants  did  not  intend  to 
execute  the  contract.  The  court  said  they 
could  not,  after  waiting  eight  months  and 
willfully  neglecting  to  do  anything,  and  by 
their  backwardness  authorizing  the  inference 
that  they  did  not  intend  to  do  anything,  and 
after  the  property  had  increased  threefold, 
come  Into  a  court  of  equity  and  get  the  con- 
tract enforced.  "It  would  be  most  inequit- 
able If  they  could,"  continued  the  court,  "and 
it  is  not  believed  that,  in  any  case  circum- 
stanced as  this  is,  has  a  coturt  of  equity  ever 
decreed  in  favor  of  a  complainant  It  is 
true  that  the  simple  fact  of  a  rise  in  the  value 
of  the  property  is  not  a  ground  for  refusing 
a  specific  performance.  2  Ver.  42,  43,  280. 
Nor  do  we  consider  that  in  a  contract  like 
this,  where  there  is  no  condition  that  it  shall 
be  void  on  the  nonperformance  of  one  of 
the  parties,  time  is  of  the  essence  of  the  con- 
tract; but  time  in  such  a  case  is  material, 
and  if  there  be  no  excuse  for  nonperformance, 
according  to  the  stipulation  of  the  bargain, 
and  the  party  has  willfully  lain  by,  imtll  the 
circumstances  of  the  estate  have  changed, 
and  a  performance  would  be  ruinous  to  the 
other  party,  a  specific  performance  will  not  be 
decreed.  In  this  case  Christmas  gave  up  an 
advantageous  contract  with  Camp,  which  he 
had  made  on  the  faith  of  this.  Lands  In  that 
section  of  the  county  had  greatly  increased 
in  value  before  an  offer  was  made  in  behalf 
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of  the  complainants  to  perform  this  contract, 
during  all  which  time  their  friends  had  will- 
fully forborne  to  do  anything  In  the  business. 
They  came  now  too  late  to  obtain  the  assis- 
tance of  this  court." 

In  another  opinion  In  the  same  case  the 
English  doctrine  was  stated  to  be :  "When  a 
court  of  equity  holds  that  time  Is  not  of  the 
essence  of  the  contract,  It  proceeds  upon  the 
principle  that,  haTlng  regard  to  the  nature  of 
the  subject,  time  Is  Immaterial  to  the  value, 
and  Is  urged  only  by  way  of  pretense  and 
evasion.  Dolorch  y.  Rothschild,  1  81m.  & 
Stuart,  590.  Where  the  contract  upon  Its 
face  Is  to  be  void  In  case  of  default,  there  the 
defendant  may  so  consider  it,  though,  if  he 
waive  the  default,  the  circumstances  remain- 
ing the  same,  he  will  be  bound  by  the  con- 
tract. Where  there  is  any  change  in  the 
circumstances,  either  of  the  estate  or  the 
parties,  as  the  falling  In  of  lives,  or  any 
great  rise  or  fall  in  value,  a  specific  per- 
formance will  not  be  decreed.  Where  the 
delay  has  operated  injuriously  to  the  defend- 
ant, or  where  his  object  in  making  the  con- 
tract has  thereby  been  defeated,  a  perform- 
ance will  be  refused.  Crofton  v.  Ormsby,  2 
Sch.  &  Lef.  604.  Where  the  party  has  lain 
by  and  speculated,  or  has  trifled  and  shown 
a  backwardness  in  carrying  the  contract  In- 
to effect,  no  decree  will  be  made  in  his  favor. 
12  Ves.  228;  Guest  v.  Humphrey,  6  Ves. 
818.  See,  also,  Sugden  on  Vend.  277,  278, 
281;  Jeremy,  461,  462."  Speaking  further 
to  the  same  matter  the  court  said :  "If  this 
be  the  state  of  the  English  law,  what  ought 
to  be  the  rule  in  this  country?  In  England 
land  is  of  a  permanent  and  fixed  value. 
There  is  but  very  little  fluctuation  in  price, 
so  that  what  is  a  fair  valuation  in  one  time 
Is  generally  so  a  year  or  two  afterwards. 
This  rule,  then,  that  time  is  not  of  the  essence 
of  the  contract,  restricted  as  it  is  by  the 
modem  doctrines  of  the  court,  may  have 
pretty  extensive  application  in  practice  in 
that  country,  consistently  with  the  substan- 
tial rights  of  the  parties.  But  as  often  as 
the  application  of  the  rule  would  not  sub- 
serve the  ends  of  Justice,  the  courts  have 
departed  from  this  rule  and  refused  to  en- 
force the  contract.  In  this  country,  which  is 
comparatively  but  newly  settled,  where  the 
price  of  land  depends  upon  the  tide  of  emi- 
gration, the  settling  and  improving  of  par- 
ticular sections,  the  springing  up  of  towns, 
and  other  causes  operating  to  change  the 
price  in  particular  neighborhoods,  as  well  as 
larger  sections,  the  rule,  restricted  as  it 
should  be,  would  be  found  of  much  less  prac- 
tical utility.  In  this  country,  time  should 
be  regarded  as  a  circumstance  of  decisive 
importance,  fixing  the  necessity  upon  the  neg- 
ligent party  of  observing  that  the  defendant 
has  waived  the  default,  or  that  no  incon- 
venience or  loss  will  arise  to  him.  and  that 
the  property  is  substantially  of  the  same 
value.    This  is  the  view  taken  of  the  subject 


by  Chancellor  Kent  in  Benedict  v.  Lynch,  1 
Johns.  Ch.  (N.  Y.)  379,  7  Am.  Dec.  484,  with 
whose  general  course  of  reasoning  in  that 
case  I  entirely  concur." 

Upon  the  subject  of  the  infancy  of  the 
complainants,  the  court  said:  "But  it  ia 
said  that  laches  cannot  be  Imputable  to  these 
complainants,  because  they  are  infanta.  Up- 
on this  part  of  the  case  we  cannot  better 
express  the  views  we  entertain  than  in  the 
language  of  the  Chancellor.  'It  is  true,'  he 
says,  'In  many  cases  this  answer  to  the  ob- 
jection of  time  elapsed  would  be  good  for 
some  reasonable  delay  on  the  part  of  the  in- 
fants. In  all  cases,  depending  on  the  ques- 
tion of  abandonment  simply,  or  backward- 
ness and  trifling  conduct,  they  would  be  con- 
sidered as  standing  on  more  favorable  grounds 
than  adults.  But  I  cannot  assent  to  the  posi- 
tion that  this  is  to  be  allowed  as  an  excuse, 
when  the  fault  or  delay,  from  wtiatever  cause 
it  may  have  arisen,  other  than  the  acts  of  the 
defendant,  has  been  the  means  of  defeating 
the  object  of  the  defendant,  or  where  the 
property  has  greatly  risen  or  fallen  in  value 
in  the  meantime.  If  we  adopt  such  a  rule, 
while  we  relieve  one  party  from  an  incon- 
venience, we  do  great  injustice  to  the  other. 
In  cases  of  this  kind  a  court  of  equity  will 
leave  the  parties  to  their  legal  remedies,  and 
will  let  the  loss  fall  where  Providence  has 
placed  it  This  view  of  the  question  Is  sup- 
ported and  enforced  by  that  able  Chancellor, 
Lord  Reddesdale,  in  the  case  of  Griffin  v. 
Griffin,  1  Sch.  &  Lef.  332.  Infants,  in  such 
cases,  must  always  act  by  their  friends,  and 
their  rights  will  be  saved  or  lost  by  the  activ- 
ity or  negligence  of  those  whom  nature  has 
placed  around  them  for  their  protection.  If 
this  should  not  be  the  case,  the  Infants  would 
be  protected  until  maturity,  which  might  be 
for  20  years  or  more,  and,  in  the  meantime, 
both  parties  to  the  contract  might  be  dead, 
and  the  situation  of  the  parties  interested, 
and  the  value  and  circumstances  of  the  prop- 
erty, entirely  changed.'  If  the  infancy  of 
the  complainants  be  an  excuse  for  a  delay 
of  8  months,  it  may,  for  the  same  reason,  ex- 
cuse a  delay  of  20  years.  The  injustice  such 
a  rule  would  inflict  upon  the  other  party 
could  not  be  endured.  But  in  this  case  the 
friends  of  these  infants  were  alive  to  their 
interests.  They  forbore  to  do  anything  so 
long  only  as  they  believed  It  would  be  for  the 
benefit  of  the  infants  to  forbear;  but  when 
they  find,  by  the  sudden  rise  of  property, 
that  it  would  be  for  their  interest  to  act,  we 
find  them  promptly  doing  all  they  could  to 
secure  the  speculation.  As  the  notes  were 
at  last  executed  and  tendered  by  the  admin- 
istrators, they  could  have  been  as  easily  ex- 
ecuted and  tendered  by  them  at  any  previous 
time,  so  that  there  Is  no  pretense  for  an  ex- 
cuse for  the  delay  growing  out  of  the  Infancy 
of  the  complainants.  Had  Smith's  death.  Just 
before  the  time  the  contract  was  to  be  com- 
pleted, been  attended  with  any  embarrass- 
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ment  or  difficalty,  so  that  the  Mends  of  the 
children  knew  not  how  to  act,  or  were  unable 
to  act  In  the  business,  and  If,  so  soon  as  they 
reasonably  could  have  done  so,  advice  had 
been  taken,  and  an  offer  made  to  perform  the 
agreement  on  their  part,  this  wonld  have 
been  a  good  excuse  for  delay ;  and,  although 
the  lands  might  have  risen  in  value,  still  the 
contract  would  have  been  enforced.  But  this 
was  not  the  case.  The  administrator,  whose 
duty  it  was  to  act,  was  appointed  at  the  Oc- 
tober court.  He  was  acquainted  with  the  na- 
ture of  the  contract,  and  knew  that  it  de- 
volved on  him  to  perform  it  on  the  part  of 
Smith ;  but,  not  believing  it  an  advantageous 
one  on  the  part  of  Smith's  children,  he  pur- 
posely declined  doing  anything  until  the  great 
rise  In  the  value  of  the  land  convinced  him 
that  It  would  be  greatly  to  their  advantage 
to  have  the  bargain  executed,  and  then  he 
was  willing  to  put  himself  to  great  personal 
inconvenience  to  secure  it  for  them.  If,  aft- 
er all  this,  the  Infancy  of  these  complainants 
should  be  held  sufficient  to  excuse  this  delay, 
under  the  circumstances  of  this  case,  the 
friends  of  other  infants  will  have  the  strong- 
est temptation  to  commit  the  most  deliber- 
ate frauds  upon  i)ersons  with  whom  the  an- 
cestors of  such  infants  may  contract.  They 
may  purposely  hold  back  for  years,  until 
some  favorable  change  in  the  estate  shall 
occur,  and  then  come  forward  and  offer  to 
perform,  and  plead  the  Infancy  of  the  chil- 
dren as  an  excuse  for  the  delay."  See,  also, 
on  the  general  subject,  Mann  v.  Dun,  2  Ohio 
St  187 ;  Brown  v.  Haines,  12  Ohio,  1 ;  Henry 
V.  Conn,  Id.  193;  Scott's  Ex'rs  v.  Barber's 
Heirs,  14  Ohio,  547.  See,  also,  Benedict  y. 
Lynch,  1  Johns.  Cb.  370,  7  Am.  Dec.  484,  1  L. 
Ed.  N.  T.  Ch.  Rep.  175,  and  note.  In  Henry 
V.  Conn,  the  court  held  that,  where  the  pur- 
chase money  becomes  due  in  the  lifetime  of 
the  vendee,  the  infancy  of  his  heir  will  not 
excuse  delay  in  making  payment,  so  as  to  in- 
duce the  court  to  decree  performance  against 
the  vendor,  after  a  great  lapse  of  time.  This 
rule  was  approved  and  followed  in  the  sub- 


sequent case  of  Scott's  Ex'rs  v.  Barber's 
Heirs,  supra. 

In  the  case  we  have  before  us,  the  pur- 
chase money  had  long  been  due  when  the 
father  of  complainant  died.  In  tbds  class 
of  cases,  at  least,  we  think  the  same  rule 
should  apply  to  a  married  woman  as  to  an 
Infant,  to  say  nothing  of  the  more  stringent 
rule  laid  down  In  Smith's  Heirs  v.  Christmas, 
supra.  We  are,  however,  further  of  opinion 
that  after  a  great  lapse  of  time,  and  a  large 
increase  in  the  value  of  tUte  property,  the 
rule  of  Smith's  Heirs  v.  Christmas  is  a  prop- 
er one  to  be  applied,  even  to  married  women. 
Certainly  the  natural  inhibition  upon  Infants, 
arising  out  of  their  Immaturity,  is  no  less 
than  the  supposed  restraint  of  coverture  in 
cases  of  married  women,  preventing  them 
from  setting  up  claims  to  valuable  property. 
The  underlying  reason  in  each  Instance  Is 
the  public  policy  that  supports  the  rule. 

The  present  decision  Is  confined  to  cases 
wherein  specific  performance  is  sought  We 
do  not  impair  the  authority  of  Dodd  v.  Ben- 
tbal,  4  Heiak.  601,  and  Moore  v.  Walker,  3 
Lea,  656,  and  similar  cases  wherein  a  mar- 
ried woman  seeks  to  set  aside  deeds  made  by 
her,  or  to  recover  property  Oie  title  to  which 
has  been  vested  In  her. 

On  the  grounds  stated,  we  are  of  the  opin- 
ion that  the  decree  of  the  chancellor  dismiss- 
ing the  bill  should  be  affirmed. 

The  Chief  Justice,  while  concurring,  is  of 
the  opinion  that  the  court  should  go  further, 
and  authoritatively  determine  that,  after 
such  a  lapse  of  time,  one  examining  the  rec- 
ords in  the  register's  office,  and  seeing  such 
a  statement  concerning  title  bonds  as  appears 
in  the  deeds  referred  to,  would  have  the 
right  to  presume  conclusively  that  such  title 
bonds  had  been  abandoned,  and  were  hence 
no  longer  in  the  way  of  his  making  a  pur- 
chase. In  brief,  he  is  of  the  opinion  that, 
after  such  a  length  of  time,  recitals  of  the 
character  above  referred  to  would  not  put  the 
purchaser  upon  inquiry. 
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FT.   WORTH   DRIVING  ClyUB   T.   FT. 

WORTH  FAIR  ASS'N. 
(Supreme  Coart  of  Texas.    Nov.  17,  1S09.) 

1.  Landlobo  ahd  Tenant  (§  44*)— Stipula- 
tions Running  with  Land— Violation  by 
Sublessee. 

A  stipulation  in  a  lease  forbidding  tbe  sale 
of  intozicatine  liquors  on  the  premises,  under 
penalty  of  a  forfeiture  of  the  lease,  runs  with 
the  land,  and  a  violation  thereof  bv  a  sublessee 
furnishes  as  good  ground  for  foneiture  as  if 
committed  by  the  original  lessee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  110;   Dec.  Dig.  S  44.*] 

2.  Injunction  (§  62*) — Covenants  in  Lease 
— Breach. 

Where  the  violation  by  a  sublessee  of  a 
stipulation  in  the  lease  against  selling  liquor  on 
the  premises  will  work  a  forfeiture  of  the  lease 
and  destroy  valuable  rights  of  the  lessee,  in- 
junction will  lie  to  restrain  such  violation, 
where  the 'contract  of  subleasing,  while  it  does 
not  forbid,  does  not  authorize  such  sale  of  liq- 
uors ;  both  parties  holding  subject  to  the  orig- 
inal  lease. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {§  124-127:   Dec.  Dig.  i  62.*] 

3.  Landlobd  and  Tenant  (|  103*)— Lease- 
Waiver  OP  Conditions. 

A  lessee  could  not  waive,  in  favor  of  a  sub- 
lessee, a  stipulation  in  the  original  lease  against 
the  selling  of  intoxicating  liquors  on  the  prem- 
ises, and  providing  for  a  forfeiture  of  the  lease 
for  violation  of  such  stipulation. 

[E<d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  324 ;   Dec.  Dig.  S  103.*) 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  the  Ft.  Worth  Driving  Club 
against  the  Ft  Worth  Fair  Association, 
From  a  judgment  of  the  Court  of  Civil  Ap- 
peals dissolving  an  interlocutory  injunction 
(121  S.  W.  213),  plaintiff  brings  error.  Re- 
versed, and  Injunctions  ordered  reinstated. 

Q.  T.  Moreland,  for  plaintiff  In  error.  Milce 
E.  Smith,  Marshall  Spoonts,  Smith,  Turner, 
Bradley  &  Powell,  and  Bryan  &  Spoonts, 
for  defendant  In  error. 

WILLIAMS,  J.  This  writ  of  error  Is 
talcen  from  the  judgment  of  the  Court  of 
Civil  Appeals,  dissolving  an  interlocutory  in- 
junction granted  by  the  district  judge  at  the 
suit  of  the  Driving  Club  against  the  Fair  As- 
sociation, restraining  the  sale  of  intoxicating 
liquors  on  grounds  held  under  lease. 

The  land  formerly  belonged  to  David  Ev- 
ans, who  let  it  to  the  Driving  Club  for  a  term 
of  15  years;  the  contract  providing  that  the 
sale  ot  intoxicating  liquors  on  the  premises 
should  not  be  permitted  during  the  term,  and 
giving  the  lessor  the  right  of  re-entry  for 
failure  of  lessee  to  perform  any  of  the  cove- 
nants and  agreements.  The  Driving  Club  im- 
proved the  premises  with  barns,  stalls,  well, 
race  track,  etc.,  at  a  cost  of  some  $6,000,  and 
its  rights  under  tbe  lease  were  vety  valua- 
Me.  The  Driving  Club  let  to  the  Fair  Asso- 
ciation, with  Evans'  consent,  the  right  to  use 


the  premises  two  weeks  each  year  for  fiva 
years  for  the  purposes  of  the  association,  tbe 
contract  between  them  containing  no  provi- 
sion concerning  the  sale  of  liquor,  but  tbe 
provision  of  the  original  lease  being  knowu 
to  the  sublessee.  Evans  thereafter  conveyed 
the  land,  and  assigned  his  rights  under  the 
original  lease  to  Johnson.  At  tbe  time  tbe 
injunction  was  sued  out  the  Fair  Associa- 
tion was  permitting  the  sale  of  Intoxicating 
liquors  on  the  premises,  and  Johnson  refused 
to  give  his  assent  thereto,  and  notified  tbe 
Driving  Club  that  he  would  forfeit  tbe  lease 
if  the  selling  continued.  Thereupon  the  Driv- 
ing Club  sued  out  the  Injunction.  The  Court 
of  Civil  Appeals  dissolved  the  injunction  for 
the  reason  that  the  sublessee  was  not  a  party 
to,  nor  bound  by,  the  covenant  made  between 
the  lessor  and  lessee.  It  is  true  that  there  Is 
no  privity  between  a  lessor  and  a  sublessee, 
such  as  makes  the  covenants  In  the  lease 
binding  on  the  latter  personally;  bat  It  la 
equally  true  that  stipulations  like  that  ia 
question,  forbidding  the  use.  of  the  premises 
for  a  specified  purpose,  run  with  the  land, 
and  are  in  the  nature  of  conditions,  and  the 
forbidden  use  of  them  by  a  sublessee  is  as 
much  a  violation  of  such  a  provision,  and 
furnishes  as  good  ground  for  forfeiture  and 
re-entry  as  If  it  were  the  act  of  the  original 
lessee.    24  Cyc.  1064;   22  Cyc  861. 

The  texts  referred  to  are  well  sustained  by 
the  authorities  cited,  which  establish,  not 
only  the  substantive  rule  stated,  but  also  that 
the  injunction  is  the  proper  remedy  where 
others  are  inadequate.  In  Wheeler  v.  Earle^ 
6  Cush.  (Mass.)  31,  51  Am.  Dec.  42,  the 
substantive  doctrine  is  thus  stated:  "This 
restriction  upon  the  manner  of  using  the 
premises  runs  with  the  land,  and  is  binding 
upon  the  estate  in  the  hands  of  subtenants. 
They  take  only  the  title  of  the  lessee,  and 
with  the  like  limitations  and  restrictions. 
Such  use  by  a  subtenant  holding  under  the 
original  lessee,  for  an  unlawful  purpose,  would 
equally  forfeit  the  estate.  This  principle 
seems  very  clear,  and  hence,  in  the  treatises 
upon  tbe  relation  of  landlord  and  tenant  it 
is  said  that  when  an  estate  is  held  subject  to 
forfeiture,  for  breaches  ot  numerous  cove- 
nants or  stipulations,  some  of  which  may  be 
likely  to  be  violated,  it  Is  expedient  always 
to  take  from  a  sublessee  good  security  against 
all  such  violations  of  the  various  stipulations 
in  the  original  lease  as  may  subject  the  origi- 
nal lessee  to  lose  his  whole  estate."  Since 
the  alleged  action  of  the  sublessee,  if  not  re- 
strained, would  have  the  effect  of  forfeiting 
the  lease  and  destroying  the  valuable  rights 
of  the  lessee,  it  seems  plain  that  the  case  is 
one  which  calls  especially  for  the  exercise  of 
the  preventive  power  of  a  court  of  equity. 
The  contract  between  the  two  does  not  forbid, 
bnt  neither  does  it  authorize,  the  sale  of  liq- 
uor In  violation  of  the  original  lease,  subject 
to  which  both  hold.    The  latter  contains  the 


•For  other  cam  bm  same  topic  and  ••ctlon  NUMBER  In  Dec.  *  Am.  Digs.  1W7  to  data,  A  R«port«r  ladaza* 


Digitizei;!  by 


Google 


Tez.) 


DILLBT  ▼.  JABPBR  LUMBER  CO. 


255 


provision  the  violation  of  whlcb  by  the  sub- 
lessee  will  work  to  the  original  lessee  the  In- 
jury to  prevent  which  the  aid  of  equity  Is 
Bought.    We  think  that  la  enough. 

We  are  of  opinion,  also,  that  the  facts  re- 
lied on  to  show  that  Evans,  or  the  Driving 
Onb,  or  both,  had  waived  the  provision 
against  the  sale  of  liquor  are  not  sufficient  to 
justify  such  a  conclusion.  Beyond  several 
permits  granted  by  Evans,  consenting  for 
the  Fair  Association  to  conduct  such  a  busi- 
ness for  two  weeks  at  a  time,  restricted  to  that 
time,  and  providing  that  the  provision  In  the 
lease  should  continue  In  force  thereafter, 
nothing  of  a  definite  character  is  shown. 
Certainly  nothing  appears  which  would  Jus- 
tify this  court  In  holding  that  the  trial  court 
was  bound  to  find  that  the  provision  was 
waived,  and  to  deny  the  relief  on  that  ground. 
It  is  shown  that  the  Driving  Club  did  not 
object  to  the  forbidden  use  of  the  premises 
BO  long  as  the  lessor  did  not  object,  but  it 
could  not  waive  the  right  of  its  lessor,  and 
its  dalm  to  the  aid  of  equity  arises  from  the 
threat  of  the  lessor  rightfully  to  cancel  the 
lease  because  of  the  wrongful  act  of  the  sub- 
lessee. 

The  judgment  of  the  Court  of  Civil  Ap- 
peals will  be  reversed,  and  the  injunction 
granted  by  the  district  Judge  will  be  rein- 
stated. 

Beversed. 


DIU/ET  V.   JASPER  LUMBER  CO.  et  al. 

(Sapreme  Court  of  Texas.  Nov.  17.  1909.) 
RxosivEBS  (i  139*)  — Salb  — Vacating— Col- 
lusion. ,  ,  .  „  _^ 
A  receiver  was  appointed  to  sell  property 
for  not  less  than  135,000  at  private  sale,  and 
afterward  the  order  of  sale  was  modified  so  as 
to  permit  a  public  sale  for  not  less  than  $15,000, 
and  thereafter  all  limitations  as  to  price  were 
removed,  and  the  property  was  finally  sold  for 
about  $2,150,  makmg  it  necessary  to  appropri- 
ate the  property  upon  which  intervener  had  a 
lien  to  payment  of  receivers'  certificates,  etc.  In- 
tervener moved  to  vacate  the  sale,  alleging  that 
the  modification  of  the  order  of  sale  was  with- 
out notice  to  him,  and  that  the  sale  was  collu- 
sive' iietween  the  receiver  and  the  debtor,  and 
was  for  a  grossly  inadequate  price,  and  that  he 
was  prevented  from  contesting  the  confirmation 
of  the  sale  by  a  misunderstanding  Iietween  his 
attorney  and  the  court  as  to  the  time  the  sale 
was  to  be  affirmed.  Held,  that  the  facts  re- 
quired the  sale  to  be  set  aside,  so  that  it  was  er- 
ror to  refuse  to  hear  evidence  on  the  motion. 

fE3d.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  H  243,  244;  Dec  Dig.  i  139.*] 

HkTor  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District. 

Action  by  C.  S.  Basham  against  the  Jas- 
per liumber  Company,  in  which  George  E. 
Dllley  intervened.  Motion  by  Intervener  to 
remove  the  receiver  and  set  aside  a  sale 
was  denied,  and  from  affirmance  thereof  by 
the  Court  of  CavO  Appeals  (114  S.  W.  878^ 
Intervener  brings  error.  Reversed  and  re- 
manded. 


A.  D.  Lipscomb,  for  plaintiff  In  error. 
McDowell  &  Duffle,  W.  D.  Wilkerson,  E.  A. 
Kasterllng,  Hunt,  Meyer  &  Townes,  and  A. 
R.  Masterson,  for  defendants  in  error. 

GAINES,  C.  J.  a  S.  Basham  brought 
this  suit  against  the  Jasper  Lumber  Com- 
pany upon  a  promissory  note,  alleging  that 
the  sawmUI,  the  running  of  which  was  the 
lumber  company's  business,  was  shut  down, 
and  that  work  could  not  be  resumed,  for 
the  want  of  readjr  money,  and  prayed  that 
a  receiver  be  appointed  to  operate  the  mill 
and  to  wind  up  the  business.  At  the  same 
time  the  lumber  company  filed  an  answer 
and  joined  in  the  prayer  for  the  appoint- 
ment of  a  receiver,  which  was  accordingly 
done,  and  W.  C.  McClelland  was  appointed 
and  gave  bond  and  entered  upon  the  duties 

of  the  position.    On  the day  of  April, 

1906  (five  months  otter  the  Institution  of 
the  suit  and  the  appointment  of  a  receiver), 
George  E.  Dllley  filed  a  petition  of  interven- 
tion. In  which  be  alleged  that  the  lumber 
company  was  Indebted  to  h'im  to  the  amount 
of  certain  notes  and  attorney's  fees  and  that 
it  had  executed  to  him  a  mortgage  to  secure 
the  same.  On  the  &th  day  of  March,  1906, 
the  court  ordered  the  receiver  to  sell  the 
property  at  a  sum  not  less  than  $33,000,  at 
private  sale,  and,  if  not  sold  in  30  days,  then 
to  advertise  and  sell  to  the  highest  bidder 
for  cash.  On  the  21st  day  of  April,  190C, 
the  order  of  sale  was  modified,  the  upset 
price  being  placed  at  $15,000.  Finally  all 
restrictions  were  removed  from  the  order  of 
sale,  and  the  receiver  was  authorized  to 
sell  at  any  price  he  could  get  at  a  public 
sale.  The  property  was  sold  as  follows: 
1  engine,  heater,  and  pump  for  $475.15;  the 
property  subject  to  Dilley's  mortgage  for 
$800;  115,000  feet  of  lumber  for  $375;  and 
all  the  residue  of  the  property  for  the  sum 
of  $500 — and  A.  P.  Laughlin  became  'the 
purchaser  of  the  whole.  The  sale  was  con- 
firmed by  the  court.  Thereupon  came  George 
E.  Dllley,  the  plaintiff  in  error  in  this  pro- 
ceeding, and  on  July  5,  190C,  filed  a  motion 
to  remove  W.  C.  McClelland  as  receiver  of 
the  property  in  suit  on  the  grounds:  That 
the  receivership  was  collusive  as  between 
him  and  the  president  of  the  defendant  com- 
pany; that  the  final  modification  of  the  or- 
der of  sale  had  been  made  without  notice  to 
the  Intervener;  that  the  sale  of  the  proper- 
ty was  for  a  grossly  inadequate  price;  that 
it  was  his  Intention  to  have  contested  a 
confirmation  of  the  sale;  that  on  account  of 
some  misunderstanding  between  his  attorney 
and  the  Judge  of  the  court  the  question  of 
confirmation  of  the  report  of  sale  was  taken 
up  at  an  unexpected  hour,  when  his  attor- 
ney was  not  present;  and  that  by  reason  of 
the  collusion  between  the  receiver  and  the 
purchaser  at  the  sale  the  proi>erty  was  sold 
at  a  grossly  inadequate  price.    The  court  de- 
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clined  to  bear  evidence  In  support  of  the 
motion  and  sustained  exceptions  to  tbe  alle- 
gations therein  contained. 

Tbe  action  of  the  court  in  declining  to 
hear  evidence  In  support  of  the  motion  is  as- 
signed as  error,  and  we  think  the  assign- 
ment is  well  taken.  If  the  facts  alleged  In 
the  motion  are  true,  the  sales  ought  to  be 
set  aside.  Tlie  aggregate  of  the  money  re- 
ceived for  the  property  was  about  one-tenth 
of  the  original  price  and  about  one-fifth  of 
the  second  lowest  price  at  ^hlch  the  receiv- 
er was  authorized  to  make  the  sale.  The  re- 
sult was  that,  notwithstanding  DiUey  had  a 
lien  upon  property  which  brought  $800,  the 
price  was  appropriated  to  pay  the  receiver's 
certificates — and.  It  may  be,  other  expenses 
of  administration.  For  this  error  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  for  this  reason  the  Court  of  Civil 
Appeals  held,  as  we  think,  correctly,  that 
the  other  assignments  of  error  could  not  be 
considered. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


BYRNE  ▼.  ROBISON,  Land  Com'r. 
(Supreme  Ourt  <^  Texas.    Nov.  17,  1900.) 

1.  MANDAinrs  (g  152*)— Necessabt  Dietend- 

ARTS. 

Where  the  Commissioner  of  the  General 
Land  Office  awarded  school  land  to  relator  as 
purchaser,  and  afterwards  canceled  the  award, 
and  awarded  them  to  W.,  W.,  while  a .  proper 
party,  is  not  a  necessary  defendant  to  manda- 
mus to  compel  reinstatement  of  relator  as  pur- 
chaser, at  least  where  it  is  indicated,  from  the 
fact  that  she  cannot  be  found  In  the  county, 
that  she  has  either  abandoned  her  purchase  or 
sold  her  rights,  thoas;h  she,  not  being  made  a 
party,  will  not  be  affected  by  the  judKment. 

TEd.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  293 ;   Dec  Dig.  §  152.*] 

2.  Public  Lands  (§  173*)— Sale  ot  School 
Lands— Award  to  Highest  Biddeb. 

Under  Act  April  15,  1905  (Laws  19a5.  p. 
159,  c  103),  providinjf  a  scheme  for  selling 
school  lands  to  the  highest  bidder,  requiring 
peisons  desiring  to  buy  to  send  bids  in  envelopes 
to  the  Commissioner  of  the  General  Ijand  Of- 
fice, to  remain  in  the  land  office  unopened  till 
the  day  after  that  named  for  sale,  and  to  be 
opened  at  10  o'clock  of  that  day,  the  award  to 
be  made  to  tbe  higheRt  bidder,  an  award  so 
made  cannot  be  set  aside,  and  the  land  awarded 
to  one  who  had  sent  a  bid  which  did  not  reach 
the  commissioner's  office  in  time  because  the 
letter  containing  it  remained  in  the  post  office, 
owing  to  absence  of  an  employ^  of  the  land  of- 
fice whose  duty  it  was  to  get  the  mail. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
CJent.  Dig.  f J  544-551;    Dec.  Dig.  f  173.*] 

Original  mandamus  proceedings  by  B.  D. 
Byrne  against  J.  T.  Roblson,  Land  Commis- 
sioner.    Writ  awarded. 

E.  Oortledge,  for  relator.  B.  V.  Davidson, 
Atty.  Gen.,  and  William  E.  Hawkins,  Asst 
Atty.  Gen.,  for  respondent 


GAINES,  C.  J.  This  Is  a  petition  for  the 
writ  of  mandamus  to  compel  J.  T.  Robison, 
as  Commissioner  of  the  General  Land  Office, 
to  reinstate  relator  as  purchaser  of  section 
348  In  block  2,  certificate  1/406,  Texas  &  Pa- 
cific Railway  Company,  for  640  acres,  being 
a  section  of  tbe  public  free  school  lands  of 
the  state. 

It  is  alleged  in  tbe  petition:  That  the  sec- 
tion In  controversy  had  been  appraised  at 
$1.50  per  acre  and  bad  been  advertised  for 
sale  on  August  1,  1908.  That  on  July  18, 
1908,  the  relator  made  application  to  pur- 
chase said  section  as  additional  lands  to  bis 
home  tract  He  wrote  out  his  application, 
together  with  the  obligation  for  tbe  Install- 
ment of  39/40  of  tbe  purchase  money  and  in- 
closed them  in  an  envelope  indorsed  as  re- 
quired by  the  statute,  and  before  the  1st 
day  of  August  1908,  paid  into  tbe  State 
Treasury  1/40  of  the  purchase  money.  His 
bid  was  $2.30  per  acre.  This  being  the  only 
bid  received  by  the  commissioner  at  10  a.  m. 
August  3, 1908  (August  2d  being  Sunday),  the 
land  was  awarded  to  relator,  and  he  was 
notified  of  its  acceptance.  Mrs.  Nannie  May 
Williams,  however,  put  in  a  bid  for  tbe  landT 
in  July,  1908,  and  mailed  it  in  accordance 
with  law.  The  papers  reached  the  post  of- 
fice in  Austin  in  due  time;  but  for  absence 
of  an  employ^  of  the  land  ofllce,  whose  busi- 
ness it  was  to  convey  the  mall  from  the  post 
office  to  the  land  office,  It  did  not  reach  the 
Commissioner  of  the  €reneral  Land  Office  un- 
til August  4,  1908.  Thereupon  the  commis- 
sioner reconsidered  his  action  and,  at  a  sub- 
sequent day,  canceled  the  award  to  the  re- 
lator and  awarded  tbe  purchase  to  Mrs. 
Williams. 

Mrs.  Williams  and  her  husband  are  made 
parties  to  the  suit,  but  process  sent  to  Pre- 
sidio county  has  been  returned  by  the  officer 
with  the  statement  that  they  could  not  be 
found  in  that  county.  Tbe  relator  has  sub- 
mitted the  case  with  the  understanding  that 
if  they  are  not  considered  necessary  parties 
the  suit  may  be  dismissed  as  to  them.  That 
they  are  proper  parties  there  can  be.  no 
doubt;  but  that  they  are  necessary  parties 
is  not  so  clear.  But  from  the  fact  that  the 
return  of  the  sheriff  upon  the  citation  to 
them  shows  that  they  were  not  found  in  the 
county  at  the  time  of  its  attempted  service, 
and  Indicates  that  they  had  either  abandon- 
ed their  purchase  or  sold  their  rights,  we 
with  some  reluctance  conclude  that  they  are 
not  necessary  parties,  and  therefore  dismiss 
the  suit  as  to  them.  They  will  not  be  affect- 
ed by  tbe  Judgment  In  this  case. 

The  scheme  of  the  act  of  April  15,  1905 
(Laws  1905,  p.  159,  c.  103),  under  which 
the  transaction  in  controversy  was  had, 
was  to  sell  the  unsold  school  lands  to  the 
highest  bidder.  In  order  to  accomplish  this, 
bidders  were  required  to  make  application 
in  the  terms  of  the  act  and  to  Inclose  the 
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same  In  enyelopes,  addreBsed  to  the  Com- 
missioner of  the  Oeneral  Land  Office,  with 
certain  Indorsements  thereon,  offering  to  buy 
the  land,  giving  the  amount  of  the  bid 
and  with  certain  other  prerequisites  prescrib- 
ed by  law.  The  envelopes  were  to  remain  In 
the  land  office  nnopened  until  the  day  next 
after  that  named  as  the  day  of  sale,  and 
at  10  o'clock  of.  that  day  were  to  be  opened, 
and  the  land  was  to  be  awarded  to  the  high- 
est bidder  therefor.  The  language  Is  peremp- 
tory and  absolute.  There  Is  no  provision 
for  a  delayed  application,  from  whatever 
cause  the  delay  may  arise.  The  idea  of  the 
Legislature  seems  to  have  been  to  have  the 
applications  all  in  by  a  certain  day,  and  that 
from  those  that  were  on  file  the  commis- 
sioner should  determine  who  was  entitled  to 
the  land  and  make  his  award.  Those  that 
were  not  on  file  could  not  be  considered,  and 
no  provision  is  made  for  reopening  the  mat- 
ter and  considering  them  thereafter.  Was 
this  wise?  The  state  Is  desirous  of  selling 
the  school  lands.  It  owes  no  duty  to  any  In- 
dividual to  sell  It  to  him.  It  gives  every 
one  a  fair  chance  to  bid,  and  this  is  all  that 
Is  required.  Ample  time  Is  afforded  to  allow 
one  not  only  to  mall  his  application,  but  to 
see  that  It  has  been  received  In  the  land 
office.  For  example.  In  the  present  case,  Mrs. 
Williams  could  have  ascertained  that  her 
application  had  not  been  received  in  the  land 
office  by  August  1,  1908,  and  could  have  In- 
formed the  commissioner  that  it  was  mailed 
In  time  to  have  been  there.  Then  on  Inquiry 
at  the  post  office,  either  by  a  messenger  from 
the  land  office,  or  by  herself,  or  her  agent, 
the  necessary  package  would  have  been  found' 
and  would  have  been  delivered  In  time.  Is 
It  better  not  to  consider  an  application  not 
filed  in  time,  or  to  consider  it  with  the  ad- 
ditional question  whether  the  delay  was 
caused  by  fault  of  the  applicant  or  not?  We 
think  the  Legislature  was  of  the  opinion  that 
the  applications  on  file  at  10  o'clock  on  the 
day  after  the  day  of  sale  should  only  be 
considered,  and  that  the  highest  bidder  among 
them  should  be  entitled  to  buy  the  land. 

Our  conclusion  Is  that  the  land  was  prop- 
erly awarded  to  the  relator,  and  that,  having 
been  so  awarded,  the  commissioner  was  with- 
out power  to  set  it  aside. 

The  mandamus  prayed  for  Is  therefore 
awarded. 


8CHAPER  V.  STATE. 

{Conrt  of  Criminal  Appeals  of  Texas.     Nev.  3, 

1909.) 
Cbtminai,  Law  (S  775*)— Defenses— Alibi— 
iKsraucnoNs. , 

Where,  in  a  prosecution  for  tinlawfully  car- 
rying a  pistol  at  a  dance,  defendant's  only  de- 
fense was  that  he  was  in  the  dancing  room  at 
the  time  of  a  difficulty,  when  certain  others  ex- 
hibited pistols  in  the  yard,  and  denied  that  he 
had  any  pistol  on  his  person  at  any  time,  and 


requested  to  oe  searched  when  charged,  the 
court's  refusal  to  cliarRe  on  alibi  in  accordance 
with  defendant's  specific   request  was  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1833-1837 ;  Dec.  Dig.  t  775.*J 

Appeal  from  Guadalupe  County  Court;  H. 
M.  Wurzbach,  Judge. 

Willie  Schaper  was  convicted  of  unlawful- 
ly carrying  a  pistol,  and  he  appeals.  Re- 
versed. 

P.  E.  Campbell,  for  appellant  F.  J.  Mc- 
Cord,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  unlawfully  carrying  a  pistol.  The 
evidence  discloses  there  was  a  social  func- 
tion at  a  little  village  in  Guadalupe  county 
known  as  New  Berlin.  Quite  a  crowd  as- 
sembled, among  whom  was  appellant.  He 
was  a  stranger,  and  went  from  the  town  of 
Lavernla,  in  Wilson  county,  to  attend  the 
social  gathering.  During  the  evening  there 
occurred  a  personal  difficulty  in  the  room 
in  which  there  was  dancing.  Appellant  was 
not  engaged  in  this  difficulty.  The  owner 
of  the  premises  and  one  of  his  sons  ejected 
one  of  the  parties  to  the  difficulty  from  the 
house,  chasing  him  out  into  the  yard  some 
distance.  The  state's  testimony  shows  that, 
about  the  time  the  chasing  party  overtook 
the  man  they  were  pursuing,  appellant  and 
Harry  Peck  exhibited  their  pistols  and  forc- 
ed them  to  cease  their  pursuit  There  were 
two  or  three  witnesses  who  testified  to  see- 
ing appellant  and  Peck  exhibit  their  pistols. 
When  the  party  returned  into  the  house,  ap- 
pellant was  accused  of  being  one  of  the  men 
who  exhibited  the  pistols.  This  he  denied. 
This  was  In  the  dancing  room,  and  he  re- 
quested them  to  examine  him,  stating  that 
he  bad  no  pistol.  They  declined  to  examine 
him.  Ai^>eIIaDt  testified  that  there  was  a 
dlfiSculty  in  the  bouse,  that  the  parties  were 
strangers  to  him,  and  that  he  took  no  part 
in  it  He  further  testified  that  he  did  not 
leave  the  dancing  room  during  the  difficulty, 
and  was  not  in  the  yard  or  out  of  the  bouse. 
He  also  testified  that  he  did  not  have  a 
pistol,  and  corroborates  the  state's  witnesses 
to  the  effect  that  after  the  difficulty,  and  aft- 
er their  return  to  the  dancing  room,  upon 
being  accused  of  having  exhibited  a  pistol, 
he  denied  it  and  offered  to  be  examined,  and 
requested  that  they  make  an  examination 
of  his  person,  and  satisfy  themselves  that  he 
was  not  armed,  and  he  corroborates  the 
state's  witnesses,  further,  in  that  they  de- 
clined to  make  the  examination. 

The  court  charged  the  Jury  In  r^ard  to 
the  presumption  of  Innocence  and  reasonable 
doubt,  and  the  further  phase  of  the  law 
that  they  were  the  exclusive  judges  of  the 
facts  proved  and  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses.  Upon 
the  general  issue  he  Instructed  the  jury.  If 
they  should  believe  from  the  evidence  beyond 
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a  reasooable  doubt  that  the  defendant,  Willie 
Schaper,  on  or  about  the  25th  day  of  Decem- 
ber, 1908,  In  Guadalupe  county,  Tex.,  did 
carry  on  or  about  his  person  a  pistol,  they 
should  find  him  guilty,  and  assess  an  appro- 
priate punishment.  If  they  should  find  de- 
fendant not  guilty,  they  should  say  bo  in 
their  verdict  Appellant  asked  in  writing  an 
Instruction  submitting  the  law  of  alibi,  which 
was  refused.  To  this  refusal  exception  was 
taken  in  the  motion  for  new  trial,  as  well  as 
in  a  bill  of  exceptions.  We  are  of  opinion 
this  charge  should  hare  been  given.  This 
was  the  only  theory  of  appellant's  defense, 
except  the  evidence,  above  detailed,  that  be 
was  not  armed,  had  no  pistol,  and  his  good 
faith  In  offering  to  be  examined  to  demon- 
strate the  fact  that  he  was  not  armed.  In 
the  case  of  Jones  v.  State,  53  Tex.  Cr.  R.  13l' 
110  S.  W.  741,  126  Am.  St.  Rep.  776,  the 
question  of  charging  upon  alibi  was  discuss- 
ed at  length,  both  in  the  original  opinion  and 
in  the  opinion  on  motion  for  rehearing.  In 
the  opinion  on  motion  for  rehearing  quite  a 
number  of  cases  are  overruled  In  regard  to 
the  necessity  of  charging  upon  alibi,  and  the 
further  statement  made  as  to  what  should  be 
the  rule,  and  it  was  said:  "We  reaffirm  and 
redeclare  the  old  rule,  which  so  long  existed  In 
this  state,  that  a  case  will  not  be  reversed  for 
the  mere  failure  of  the  court  to  charge  on  the 
subject  of  alibi,  unless  a  special  charge  sub- 
mitting this  Issue  is  requested,  or  an  excep- 
tion reserved,  at  the  time."  Following  this 
decision,  appellant  complied  with  what  Is  the 
rule  there  laid  down  In  regard  to  this  phase 
of  the  law.  The  court  did  not  charge  with 
reference  to  the  matter.  It  was  appellant's 
real  defense  as  against  the  state's  evidence, 
combined  with  the  further  fact  that  he  was 
not  armed.  Complying  with  this  decision, 
appellant  asked  a  special  charge,  and,  upon 
its  being  refused,  reserved  his  exception, 
both  in  the  motion  for  new  trial  and  in  an 
approved  bill  of  exceptions.  We  are  of  opin- 
ion that  there  was  error  in  refusing  to  give 
this  instruction,  under  the  circumstances 
of  the  case,  under  the  decision  in  the  Jones 
Case,  supra. 

Appellant's  motion  for  a  first  continuance 
makes  a  very  stroi^  equitable  showing;  the 
testimony  being  unquestionably  of  the  most 
material  character.  The  absent  witnesses 
would  have  testified,  as  stated  In  appellant's 
application,  which  is  supported  In  the  motion 
for  new  trial  by  their  affidavits,  that  appel- 
lant was  not  out  of  the  house  during  the 
difficulty,  and  therefore  could  not  have  been 
one  of  the  parties  who  exhibited  a  pistol 
on  the  outside.  One  of  the  witnesses  would 
have  testified  that,  before  the  difficulty  be- 
tween the  parties  In  the  house,  he  (the  wit- 
ness) wanted  to  borrow  a  pistol  from  appel- 
lant Appellant  stated  to  him  that  he  did 
not  have  a  pistol,  and  the  absent  witness, 
thinking  that  he  did  not  want  to  lend  it  to 


him,  examined  him,  and  found  that  he  did 
not  have  one  on  his  person,  but  said  to  blm 
that  he  had  one  In  his  buggy.  This  appel- 
lant denied,  and  the  party  went  to  the  buggy 
and  examined  for,  but  failed  to  find,  it  It 
may  be  further  stated  in  this  connection  that 
the  evidence  shows  that  whoever  exhibited 
the  pistol  did  so  in  the  dark.  While  the 
diligence  was  not  sufficient,'  we  are  of  opin- 
ion, under  the  circumstances  of  the  case,  and 
in  view  of  the  refusal  of  the  court  to  charge 
alibi,  appellant  being  the  principal  witness 
for  himself  in  the  case,  that  there  Is  such 
error  in  this  record  aa  precludes  the  idea 
that  appellant  got  that  character  of  fair  trial 
guaranteed  by  the  law.  Therefore  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 

RAMSET.  J.  I  concur  in  the  result  Un- 
der the  circumstances,  the  ends  of  Justice 
would  doubtless  have  been  best  secured  by 
granting  appellant's  application  for  contin- 
uance. I  doubt  If  the  court  was  called  on, 
under  the  circumstances,  to  charge  on  alibi. 


CARR  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  8, 
1909.) 

LaBCENT  (8  55*)— EVIDENCB— SUFFICIENCT. 

Evidence  hrld  sufficient  to  sustain  a  convic- 
tion for  theft  of  bogs. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  i§  14^178;   Dec.  Dig.  %  55.»] 

Appeal  from  District  Court  Houston  Coun- 
ty; B.  H.  Gardner,  Judge. 

Will  Carr  was  convicted  of  theft  and  he 
appeals.    Affirmed. 

Moore  &  Sallas,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

The  only  question  raised  in  the  record  be- 
fore us  is  the  sufficiency  of  the  evidence. 
The  evidence  contains  marked  discrepancies 
as  to  the  marks  upon  the  hogs  alleged  to 
have  been  taken,  but  there  is  a  clear  Identifi- 
cation of  the  hogs  by  the  prosecuting  witness 
from  flesh  marks.  Appellant  sold  the  hogs 
at  an  unreasonable  hour  and  fied  the  county, 
and  various  other  circumstances  that  we  do 
not  deem  necessary  to  collate  authorized  the 
Jury  in  finding  appellant  guilty. 

The  Judgment  is  affirmed. 


GROVES  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 

1.  Crihinal  Law  (J  1144*)  —  Appbal  —  Pbe- 

STJMPTIONS  —  I'BESUMPTIOKB    IN    FAVOB    OF 

Verdict. 

In  absence  of  a  statement  of  facta  to  en- 
able the  appellate  court  to  consider  the  ground 
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nrg«d  in  the  motion  for  new  trial,  wbicli  was 
made  on  the  ground  of  uewly  discovered  eri- 
deuce,  all  i>resumptions  will  be  indulged  in  fa- 
vor of  the  jadgmeat  of  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  3086;    Dec  Dig.  i  1144.*] 

2.  Cbikinai.  liAw  (I  1007*)— Appeait-State- 
MEKT  OF  Facts— NECESsiTT—ElrracT  o»  Ab- 
sence. 

One  of  the  defenses  at  trial  was  insanity, 
and  the  motion  for  new  trial  was  on  the  ground 
of  newly  discovered  evidence  showing  insanity ; 
the  witnesses  by  whom  such  evidence  was  to 
be  proved  being  accused's  father  and  sister, 
who,  it  was  claimed,  would  testify  that  his 
aunt  was  confined  in  an  insane  asylum,  and  a 
deceased  brother  had  epilepsy.  The  only  affi- 
davit filed  was  by  accused's  attorney,  which 
stated  that  the  testimony  was  unknown  to  bis 
attorneys  at  trial  and  negatived  want  of  dili- 
gence ;  but  it  was  not  shown  whether  accused 
was  claimed  to  have  been  permanently  or  tem- 
porarily insane,  or  that  he  was  so  insane  as  to 
be  unable  to  inform  his  attorneys  of  his  fam- 
ily history.  Held,  that  the  newly  discovered  tes- 
timony may  have  been  only  cumulative,  and,  in 
absence  of  a  statement  of  facts,  the  Court  of 
Criminal  Appeals  could  not  review  a  denial  of 
the  motion. 

[Ed.  Kote. — For  other  cases,  see  Criminal  Iaw. 
Cent.  Dig.  K  2946-2948 ;  Dec.  Dig.  $  1097.»] 

Appeal  from  District  Court,  Travlg  Coun- 
ty; George  Calhoun,  Judge. 

J.  A.  Groves  was  convicted  of  assault 
with  Intent  to  commit  murder,  and  be  ap- 
peals.   Affirmed. 

W.  I*  Whlt^  for  appellant  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  assault  with  Intent  to  murder  Ellen 
Groves;  his  punishment  being  assesijed  at 
t«i  years'  confinement  in  the  penitentiary. 

There  are  no  bills  of  exceptions  In  the  rec- 
ord, nor  was  a  statement  of  facts  prepared 
i  for  the  Inspection  of  this  court  In  determin- 
ing this  appeal.  The  motion  for  new  trial 
sets  Tip  newly  discovered  evidence  In  regard 
to  the  plea  of  Insanity.  One  of  the  Issues  on 
the  trial  was  Insanity.  This  Is  gathered  from 
the  charge  of  the  court,  which  submits  the 
issue  for  the  consideration  of  the  Jury.  One 
of  appellant's  attorneys  files  an  affidavit  that 
the  testimony  was  unknown  to  the  attorneys 
for  appellant  at  the  time  of  and  during  the 
trial,  and  that  it  was  discovered  since,  and 
that  the  failure  to  discover  said  testimony 
was  not  owing  to  any  want  of  diligence  on 
the  part  of  said  attorneys.  The  appellant 
does  not  make  an  affidavit  What  testimony 
was  introduced  on  the  trial  Is  not  shown  In 
this  record,  and  we  have  no  Information  In 
regard  to  It  upon  which  we  can  act  as  a 
court  The  witness  by  whom  this  newly  dis- 
covered testimony  was  to  be  shown  is  the  fa- 
tba  of  the  defendant,  who  resides  at  Llpan, 
Tex.,  and  by  him  they  expected  to  show  that 
appellant's  aunt,  a  sister  of  his  mother,  was 
Inmne,  and  confined  In  tbe  Insane  asylum  at 
Terrell,  and  that  a  deceased  brother  of  ap- 
pellant during  his  lifetime,  sufTered  from  epi- 
lepsy;  and  by  a  sister  of  appellant  who,  it 


is  alleged,  is  believed  to  live  at  Cleburne,  be 
expected  to  prove  the  same  facts;  that  this 
testimony  was  unknown  to  appellant's  attor- 
neys. This  testimony  may  have  been  only 
cumulative,  and,  In  the  absence  of  the  state- 
ment of  facts  proved  on  the  trial,  all  pre- 
sumptions will  be  Indulged  In  favor  of  the 
validity  of  a  Judgment  and  against  the 
grounds  of  the  motion  for  new  trial.  It  Is 
not  shown  that  appellant  was  Insane  to  the 
extent  that  he  was  unable  to  give  his  attor- 
neys information  about  his  family  history, 
and  on  his  plea  of  insaitlty  the  Jury  found 
against  him.  It  may  be  further  stated  W4 
are  not  informed  In  any  way  as  to  the  speclea 
of  Insanity  under  which  appellant  was  labor- 
ing, whether  temporary  or  permanent  In 
the  absence,  therefore,  of  the  evidence,  and 
as  the  matter  Is  presented  by  the  motion,  we 
are  unable  to  review  the  question. 

The  Judgment  must  be  affirmed,  and  it  la 
80  ordered. 


SOUTHERN  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1909.) 

Homicide  (8  234*)— Mubdeb— Evidence— SuF- 

riClENCY. 

Evidence  held  not  to  support  a  conviction 
of  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  482-493 ;    Dec.  Dig.  !  234.*] 

Appeal  from  District  Court,  Ft  Bend 
County;    Wells  Thompson,  Judge. 

Ellis  Southern  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

F.  J.  McGord,  Asst  Atty.  Gen.,  for  the 
State. 

BAMSET,  J.  This  appeal  Is  prosecuted 
from  a  conviction  bad  In  tbe  district  court 
of  Ft  Bend  county  on  the  23d  day  of  April, 
of  this  year,  In  which  appellant  was  convict- 
ed of  tbe  offense  of  murder,  and  his  punish- 
ment assessed  at  confinement  in  the  peni- 
tentiary for  life. 

Only  two  questions  are  raised  on  the  ap- 
peal, and  these  both  raise  the  sufficiency  of 
the  evidence  to  support  the  verdict  In  the 
first  place,  it  is  urged  that  the  testimony  is 
not  sufficient  to  show  that  the  body  found 
was  that  of  tbe  alleged  deceased,  Jerry 
Williams;  and,  second,  that  It  was  not 
shown  that  his  death  occurred  by,  through, 
or  of  the  criminal  agency  or  direction  or  act 
of,  appellant  No  synopsis  of  the  testimony 
can  fairly  present  these  questions,  so  as  to 
make  a  precedent  of  value  to  the  profes- 
sion. We  therefore  set  out  tbe  testimony  In 
full.    It  Is  as  follows: 

"J.  O.  Florea,  county  attorney  of  Ft  Bend 
county,  Tex.,  testified:  That  on  Sunday 
morning,  January  31,  1909,  he  received  word 
that  a  bam  and  some  outbuildings  were  burn- 
ed near  Clodine,  a  small  town  In  the  north- 


■For  otliar  caaM  sea  «un«  topic  and  section  NUMBER  In  Dec.  &  Am.  Dlga.  1907  to  date.  &  Reporter  Indezw 


Digitized  by 


Google 


260 


122  SOUTHWESTERN  RBPOETBB. 


(Tax. 


east  i>art  of  Ft.  Bend  county,  and  Uat  the 
remains  of  a  human  being  bad  been  found 
in  the  ruLna.  That  he  and  tlie  deputy  sher- 
iff, Elmo  Ransom,  went  to  the  scene  of  the 
fire.  Upon  their  arrival  at  the  scene  of  the 
fire  they  found  that  a  large  bam,  and  a  lot 
of  farming  Implements,  and  some  small 
buildings  were  completely  destroyed  by  fire 
Saturday  night.  The  bam  was  a  frame 
building,  consisting  of  two  large  comcrlbs, 
with  a  driveway  between  them,  and  shed 
room  on  either  side  for  stock.  The  witness 
did  not  know  whether  the  bam  bad  mow 
room  over  the  cribs  or  not  In  the  ruins, 
about  two  feet  from  where  the  north  door  to 
ODo  of  the  cribs  bad  t>een,  they  found  the 
charred  remains  of  a  human  being  lying 
aar<089  the  tines  of  a  pitchfork  and  some 
old  wire,  face  up,  and  the  stubs  of  the  arms 
indicating  that  the  hands  had  been  folded 
across  the  breast  The  legs  and  feet  were 
burned  off  up  to  within  a  few  inches  of  the 
knees.  The  bowels  were  oozing  out  of  an 
opening  in  the  belly.  The  flesh  was  burned 
off  of  the  face,  exposing  a  set  of  small,  even 
teeth.  The  frontal  bone  was  mashed  in  be- 
tween the  eyes,  apparently  by  some  blunt 
instrument  and  from  the  back  and  top  of 
the  head  the  brains  bad  oozed  out  through 
a  bursted  place  In  the  skull.  The  witness 
stated  that  be  was  certain  that  the  body 
found  in  the  burned  ruins  was  the  body  of  a 
negro  man;  that  he  reached  this  conclusion 
after  a  thorough  examination  of  the  body; 
that  nowhere  about  the  body  could  he  tell 
the  color  of  the  human  being,  but  the  skull 
was  that  of  a  negro;  that  the  remains  look- 
ed to  be  those  of  a  person  of  medium  height, 
with  a  full  chest  The  body  was  burned 
crisp  all  over,  except  two  patches  on  the 
cheeks  of  the  buttocks,  which  rested  on  the 
ground.  These  two  patches  of  flesh  were 
covered  with  hurned  clothing,  and  were 
parched  brown.  On  the  body,  extending 
from  the  throat  down  the  chest,  there  were 
four  rows  of  buttons  of  different  styles.  One 
kind  were  small  dish  buttons;  another,  pearl 
buttons  lari;er  than  the  former;  another  row, 
of  metal  buttons,  with  the  word  'Niagra' 
engraved  thereon,  and  also  a  locomotive; 
another  row,  of  large  metal  buttons,  like  the 
buttons  used  on  slickers.  The  witness  stated 
he  and  the  deputy  sheriff  gathered  these  but- 
tons up;  also  a  number  of  brass  eyelets, 
without  books,  like  those  worn  on  laced 
boots  or  shoes,  bob  nails  and  brass  screw 
brads  like  those  used  in  fastening  on  boot 
soles,  a  barlow  pocket  knife,  and  tin  snuff 
box,  and  a  metal  piece  off  of  the  shank  of  a 
pipe.  The  iron  frames  of  various  kinds  of 
farming  impleraents  were  strewn  over  the 
ground  near  the  body;  also  a  heavy  sledge- 
hammer was  found  near  by.  The  witness 
stated  that  a  short  distance  from  the  ruins 
stood  a  vacant  tenant  house,  and  from  which 
trailed  a  mark  to  the  ruins,  as  though  some- 
thing heavy  had  been  dragged  on  the  ground. 
The  witness  stated  he  found  no  blood  stains 


around  the  vacant  building,  or  on  the  ground 
about  there. 

"The  state  introduced  dish  buttons,  pearl 
buttons,  metal  buttons,  with  the  word  'Niag- 
ra' printed  on  them  and  a  locomotive  en- 
graved thereon,  and  a  large  flat  metal  but- 
ton, like  those  used  on  slickers,  a  tin  snuff 
box,  a  metal  piece  off  of  the  shank  of  a  pipe, 
and  some  hob  nails  and  brass  brads  like 
those  used  in  fastening  on  boot  soles,  and  a 
barlow  pocket  knife,  all  of  which  the  wit- 
ness identified  as  being  found  on  the  dead 
body  by  him  and  Mmo  Ransom. 

"Eamo  Ransom,  deputy  sheriff,  testified  to 
practically  the  same  facts  as  Mr.  Florea, 
except  that  he  could  not  tell  whether  the 
remains  were  those  of  a  white  man  or  a 
negro. 

"S.  J.  Winston,  sheriff  of  Ft  Bend  coun- 
ty, Tex.,  testified:  That  he  went  to  the 
scene  of  the  fire  Monday  morning,  and  t)e- 
gan  inquiring  as  to  the  probable  offender,  if 
any  one  at  all,  and  he  was  informed  that 
the  defendant,  ESlis  Southern,  had  been  seen 
leaving  the  Washington  house  Sunday  morn- 
ing, going  in  the  direction  of  the  Figure 
4  ranch,  carrying  a  suit  case.  That  he  and 
Jerry  Williams  were  the  only  persons  miss- 
ing from  the  neighborhood.  That  he  went 
to  the  Figure  4  ranch,  and  found  the  defend- 
ant and  Phoebe  Williams.  That  be  found 
that  suit  case,  with  these  clothes  in  it  fpoint- 
ing  to  a  suit  case  and  some  clotliing  that 
had  been  introduced),  in  the  defendant's 
room.  That  he  arrested  the  defendant  and 
Phcebe  Williams,  and  brought  them  to  Ricli- 
mond,  and  placed  them  in  Jail.  That  the 
man  who  was  then  being  tried  was  the  same 
man. 

"Bat  O'Brien,  testified:  That  the  defend- 
ant Ellis  Southern,  and  Jerry  Willlnms,  Les 
Asmore,  Lee  Ck>llier,  Edgar  Lindsey,  and 
Charles  Washington  worked  for  him  the 
week  the  fire  occurred.  That  be  had  known 
Jerry  Williams  about  a  year,  and  that  he 
had  worked  for  him  since  last  harvest  That 
Jerry  seemed  to  be  temperate  in  bis  habits 
and  did  not  run  about  much.  That  during 
harvest  season  Jerry  gave  him  money  to 
keep  for  him.  That  Jerry  used  snuff  and 
smoked  a  pipe.  That  the  Saturday  the  fire 
occurred  Jerry  accompanied  the  witness  to 
the  train,  he  having  gone  into  Houston  that 
day  and  did  not  return  until  some  time  Mon- 
day. That  he  had  not  seen  or  heard  of 
Jerry  Williams  since  that  Saturday.  The 
witness  stated  he  lived  about  1,200  feet 
from  the  Washington  house,  and  the  Wash- 
ington house  was  that  distance  from  CIo- 
dlne.  That  Clodlne  was  about  2\tt  or  3 
miles  from  the  Jones  place,  where  the  build- 
ings were  burned. 

"W.  J.  Weller  testified:  That  he  lived  In 
Olodine,  Ft.  Bend  county,  Tex.,  where  he 
kept  a  general  store.  That  about  9:30  Sat- 
urday evening,  January  30th,  his  attention 
was  attracted  by  a  big  fire  in  the  direction 
of  the  Jones  place,  which  is  about  2%  or  3 
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miles  from  Clodlne.  That  wb«i  he  saw  the 
fire  It  was  wdl  under  headway.  That  he 
bad  known  Jerry  Williams  about  a  year. 
That  Jerry  was  of  medium  height  and  full- 
chested.  That  be  had  not  seen  or  beard  of 
Jerry  Williams  since  the  flre.  The  witness 
stated  he  kept  barlow  knives  for  sale  exact- 
ly like  the  one  exhibited  and  same  brand, 
also  Jumper  coats,  with  buttons  on  them  of 
the  style  and  make  of  those  exhibited,  and 
also  had  often  sold  goods  to  Jerry  Williams. 
"J.  A.  Madden  testified:  That  he  lived 
about  400  yards  from  the  scene  of  the  fire. 
That  the  buildings  had  been  vacant  since 
gome  time  last  December.  That  the  build- 
ings were  burned  some  time  Saturday  night, 
January  30,  1909;  just  what  time  during  the 
night  he  did  not  know,  as  he  went  to  bed  ear- 
ly Saturday  night,  and  did  not.  wake  up  un- 
til late  the  next  morning.  That  the  bam, 
which  was  completely  destroyed  by  flre,  was  a 
large  frame  building,  consisting  of  two  large 
corucrlbs,  with  a  driveway  between  them  and 
a  big  haymow  overhead,  and  shed  rooms  for 
stock  round  the  sides  of  the  cribs,  in  which 
had  been  stored  a  lot  of  farm  implements,  the 
Iron  frames  of  which  were  scattered  about  In 
the  ruins.  That  he  found  the  charred  re- 
mains of  a  human  being  In  the  ashes  a  few 
feet  from  where  the  north  door  to  one  of  the 
cribs  had  been.  The  body  was  lying  on  Its 
back,  across  the  tines  of  a  pitchfork  and  some 
old  wire.  The  feet  and  legs  were  burned  off 
np  to  within  a  few  Inches  of  the  knees.  The 
bowels  were  oozing  from  an  opening  In  the 
abdomen.  The  hands  were  burned  off,  and 
from  the  position  of  the  arms  it  looked  as 
though  the  hands  had  been  folded  across  the 
breasL  That  the  flesh  was  burned  off  of  the 
face,  leaving  exposed  a  set  of  small,  even 
teeth.  The  frontal  bone  was  crushed  in,  ap- 
parently by  some  blunt  Instrument;  and  from 
the  back  and  top  of  the  head  the  brains  had 
oozed  out  through  a  bursted  place  In  the 
sknll,  which  looked  as  though  it  had  been 
caused  by  the  flre.  That,  after  examining  the 
rains,  he  sent  one  of  bis  men  to  Clodlne  to 
telephone  the  sheriff  about  the  flre.  That 
quite  a  number  of  people  visited  the  scene  of 
the  fire  that  morning.  That  he  was  present 
when  the  county  attorney,  J.  C.  Florea,  and 
the  deputy  sherUf,  Elmo  Ransom,  made  an  In- 
vestigation. That  they  gathered  up  some 
metal  buttons,  with  the  design  of  a  locomo- 
tive on  them,  being  the  style  of  button  worn 
on  the  'Nlagra'  Jumper  coat,  a  snuff  box,  a 
metal  piece  which  looked  like  a  fastening  off 
of  a  pipe,  a  barlow  pocket  knife,  and  some 
brass  eyelets  from  a  pair  of  lace  boots  or 
shoes.  That  he  knew  Jerry  Williams  and  El- 
lis Southern.  That  Ellis  Southern  lived  on 
the  O'Brien  farm,  at  the  Washington  house, 
near  Oodlne.  He  knew  Jerry  Williams  about 
a  year.  Whoi  Jerry  first  came  to  that  sec- 
tion of  the  country,  he  worked  for  him.  That 
Jerry  was  a  negro  man  of  medium  height 
and  heavy  built,  about  SO  years  of  age.  That 
he  bad  not  seen  or  heard  of  Jerry  Williams 
since  the  flre.    That  he  did  not  know  wheth- 


er the  body  found  In  the  ruins  was  that  of 
Jerry  Williams  or  not  That  quite  a  number 
of  people  visited  the  scene  of  the  flre  Sunday, 
but  he  did  not  remember  seeing  Lee  Osburn 
there  that  day.  The  witness  stated  that  Clo- 
dlne was  about  2^  miles  from  the  Jones 
place,  where  the  fire  occurred,  and  about  IV^ 
miles  across  the  prairie. 

"Lee  Collier  testified :  That  he,  Ellis  South- 
ern, Lee  Asmore,  Edgar  Lindsey,  Charley 
Washington,  and  Jerry  Williams  worked  at 
Bat  O'Brien's  the  week  the  flre  occurred. 
That  he  had  been  cooking  at  the  O'Brien  place 
for  some  time.  That  be  bad  known  Jerry 
Williams  about  a  year.  He  did  not  know 
how  old  Jerry  was,  but  his  hair  was  gray. 
That  Jerry  had  'good  sound  teeth,  medium  In 
size,  and  they  looked  sorter  narrow  to  me.' 
That  Jerry  was  full-breasted,  low,  'chunky, 
and  was  pretty  heavy  sot'  That  the  last 
time  he  saw  Jerry  was  about  7:30  Saturday 
night  at  the  O'Brien  place,  where  be  ate  sup- 
per. He  stayed  in  the  kitchen  awhile  after 
supper,  then  left  telling  me  'hQ  believed  he 
would  go  over  to  the  store  and  get  some  to- 
bacco.' That  Jerry  wore  laced  boots,  a  jum- 
per, and  carried  a  slicker  on  his  arm.  That 
It  was  about  7:30  when  he  left  the  house,  go- 
ing In  the  direction  of  Clodlne.  That  he  had 
not  seen  or  heard  of  Jerry  Williams  since 
that  time.  The  witness  stated  that  he  beard 
Jerry  say  on  Friday  at  dinner  that  he  was 
going  to  make  a  point  (appointment)  with 
some  woman  who  had  promised  to  meet  him 
In  a  'wast*  house  in  the  bottom  Saturday 
night  and  that  Lee  Asmore  told  him,  'The 
way  you  are  going  there  is  no  wast  house,' 
and  that  Jerry  replied  that  there  was  one  on 
the  edge  of  the  prairie.  The  witness  said  the 
Jones  place  was  "pretty  much  on  the  edge 
of  the  prairie.'  That  Ellis  Southern  left 
O'Brien's  place  Saturday  after  dinner,  and 
did  not  return  until  about  C  o'clock  that  eve- 
ning. That  he  did  not  eat  supper  at  O'Briens, 
but  went  to  Clodlne  to  mall  a  letter  on  tne 
train  going  to  Houston,  which  was  due  about 
6:14.  The  witness  identified  the  clothing  ex- 
hibited as  being  Jerry  Williams'  clothing. 
That  Jerry  complained  about  losing  a  watch 
some  time  before  the  fire  occurred.  That  he 
(Lee  Collier)  was  arrested  some  time  after 
the  flre  occurred.  That  the  sheriff  found  the 
watch  in  bis  (Lee  Collier's)  room,  t>etween 
the  mattresses  of  his  bed.  That  he  pleaded 
guilty  to  stealing  the  watch.  The  witness 
stated  he  was  alone  at  the  O'Brien  place  the 
night  of  the  fire. 

"Lee  Asmore  testified:  That  he,  Jerry  Wil- 
liams, Ellis  Southern,  and  Charles  Washings 
ton  worked  for  Bat  O'Brien.  That  he  and 
Jerry  Williams  slept  In  the  same  room  at 
O'Brien's.  The  witness  Identified  the  cloth- 
ing exhibited  as  being  the  same  clothing  Jer- 
ry Williams  gave  to  the  defendant,  Ellis 
Southern,  In  his  (witness*)  presence  about 
two  weeks  before  the  flre  occurred.  That  El- 
lis took  the  clothing  home  with  him.  That 
defendant  lived  on  the  O'Brien  place,  at  the 
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Washington  house,  with  Phoebe  WllllaRis, 
Charles  Washington's  sister.  That  Friday, 
the  29th,  while  he,  EUls  Southern,  Jerry  Wil- 
liams, and  Lee  Collier  were  eating  dinner, 
Jerry  Williams  made  the  statement  that  'he 
was  going  down  In  the  bottom  to  make  a 
point  (appointment)  with  some  woman  who 
had  promised  to  meet  him  in  a  wast  house,' 
and  witness  told  him  there  was  no  empty 
house  In  the  direction  }ie  was  going,  and  Jer- 
ry replied  that  there  were  some  empty  houses 
on  the  edge  of  the  prairie,  and  that  he  was 
going  there  and  make  a  point  (appointment) 
with  a  woman.  That  he  did  not  hear  Jerry 
tell  Ellis  that  Friday  morning— the  witness 
and  they  and  some  other  negroes  were  stand- 
ing around  a  flre  in  the  field  warming— that 
be  (Jerry)  was  going  to  Houston  Sunday,  and 
for  Ellis  to  write  to  him  at  a  certain  address. 
The  witness  stated  he  left  the  flre  before  Jer- 
ry and  Ellis  left  That  witness  stated  he 
did  not  know  Jerry  was  married,  and  that  he 
had  told  him  he  was  not  married.  That  Jer- 
ry wore  a  jumper  with  buttons  on  it  like 
those  exhibited.  That  Jerry  wore  a  short, 
black  slicker,  with  flat  metal  buttons  on  it, 
like  those  exhibited.  That  he  wore  laced 
boots,  with  brass  eyelets  like  the  ones  ex- 
hibited. That  Jerry  had  a  barloW  pocket 
knife,  exactly  like  the  one  exhibited.  That 
Jerry  dipped  snuff,  which  he  carried  in  a  tin 
box  like  the  one  exhibited,  and  also  smoked 
a  pipe  with  a  metal  piece  on  it  like  the  one 
exhibited.  That  Jerry  Williams  did  not  run 
about  much  with  the  other  negroes.  He  some- 
times went  over  to  the  store  of  an  evening. 

"Charley  Washington  testlfled:  That  he 
lived  on  Mr.  O'Brien's  place,  in  .the  same 
house  with  his  sister,  Phoebe  WilliamB,  Sally 
Washington,  and  his  mother,  and  that  Ellis 
Southern  had  been  living  there  with  Phoebe 
Williams.  That  Phoebe  Williams  and  Ellis 
had  had  a  quarrel  about  two  weeks  before  the 
night  of  the  flre,  and  that  Phoebe  left  her 
house  and  went  to  work  for  Mr.  Aker  on  the 
Figure  4  ranch,  about  four  miles  from  Clodlne. 
The  witness  stated  that  Friday  morning, 
while  he  and  defendant,  Lee  Asmore,  and  Jer- 
ry Williams  were  standing  around  a  flre  they 
had  built  in  the  fleld  to  warm  by,  Ellis  South- 
ern told  'Uncle  Jerry'  that  he  was  going  to 
make  a  point  (appointment)  with  a  woman 
to  meet  him  (Ellis)  in  a  wast  house  Saturday 
night,  and  that  he  would  make  a  point  with  a 
woman  for  Jerry.  That  Jerry  said  he  would 
go  If  Ellis  would  make  the  arrangements. 
Witness  left  O'Brien's  about  3  o'clock  Satur- 
day, and  did  not  return  until  Sunday  even- 
ing. 

"Alice  McDonald  testlfled :  That  she  went 
over  to  Charles  Washington's  house,  on  the 
O'Brien  place,  about  6  o'clock,  Saturday  even- 
ing, January  30,  1909,  to  sit  up  with  Sadie 
Washington,  who  was  very  sick.  That  be- 
tween 7  and  8  o'clock  that  evening,  about 
7 :30  as  near  as  sbe  could  tell,  Ellis  Southern 
came  to  the  house  and  stayed  a  while,  then 
left,  saying  be  was  going  to  the  store,  which 


is  a  short  distance  from  the  Washington 
house.  He  told  Pathlnia  Washington  that  he 
would  bring  her  back  some  oranges.  That 
Ellis  was  gone  a  few  minutes,  probably  15  or 
20  minutes,  when  he  came,  back  to  the  bouse, 
bringing  some  oranges  with  him.  That  he 
stayed  in  the  house  a  few  minutes,  and  went 
out  again,  and  she  asked  him  where  he  was 
going,  and  he  said  he  was  going  to  talk  to  Jer- 
ry Williams;  that  he  had  some  business  with 
him.  That  Ellis  did  not  return  until  a  short 
time  before  the  train  from  From  came,  which 
is  due  at  9:57.  As  near  as  the  witness  could 
tell,  he  was  gone  about  t^o  hours.  That  while 
he  was  gone  she  saw  a  flre  toward  the  Jones 
place,  which  she  took  to  be  a  strawetack  on 
flre.  That  when  Ellis  came  back  he  asked 
her  if  she  saw  the  flre,  and  on  being  told  she 
did,  and  that  she  thought  it  was  a  straw- 
stack  on  flre,  he  said  it  looked  too  big  for  a 
strawstack,  and  that  It  looked  like  the  Jones 
buildings.  That  Ellis  helped  witness  move 
the  sick  woman  from  a  chair  after  be  came 
back,  then  said  be  would  go  over  to  the  de- 
pot and  see  the  train  come  in,  but  Just  as  he 
was  starting  out  the  train  whistled.  Witness 
stated  that,  when  Ellis  came  in  and  helped 
her  move  the  sick  woman,  he  did  not  seem  to 
be  excited  or  breathless,  like  a  person  would 
be  after  running  some  distance..  That  he  was 
calm  and  self-possessed. 

"Phoebe  Williams  testlfled:  That  sbe 
knew  Ellis  Southern  and  Jerry  Williams. 
That  she  and  EUls  bad  been  living  together 
for  about  two  years  at  ber  brother's  house  on 
the  O'Brien  place.  That  she  did  Jerry  Wil- 
liams* washing  for  him,  and  Jerry  came  to 
the  house  after  his  clothes.  That  she  and 
Ellis  had  a  quarrel  about  two  weeks  before 
the  flre  occurred,  and  she  left  the  Washing- 
ton house,  and  went  to  work  for  Mr.  Aker 
on  the  Figure  4  ranch,  about  four  miles  from 
Clodlne.  That  she  bad  never  seen  the  coat 
and  vest  and  the  two  pair  of  pants  at  the 
Washington  house  when  she  was  there.  That 
sbe  was  afraid  of  Ellis,  as  he  had  threatened 
to  kill  her  about  some  men,  and  was  Jealous 
of  her.  That  she  had  not  seen  the  clothes 
that  were  exhibited  but  two  or  three  times, 
but  she  knew  they  were  Jerry  Williams' 
clothes.  The  witness  said  she  had  seen  Jer- 
ry Williams  weor  the  suit  of  clothes  two  or 
three  times  when  he  was  going  to  town. 
That  Sunday,  January  31st,  Ellis  came  to 
the  Figure  4  ranch,  where  she  was  working, 
and  brought  the  suit  case  and  the  clothes  ex- 
hibited with  him.  That  she  asked  him  why 
be  brought  Uncle  Jerry's  clothes  with  him, 
and  he  said  'Jerry  bad  gone  to  Houston,  and 
had  given  him  the  clothes  to  keep,  and  if  he 
did  not  come  back  he  (Ellis)  could  have  tlie 
clothes.'  That  Ellis  told  her  that  the  two 
Martin  boys  told  Jerry  they  saw  an  officer 
looking  for  him.  That  Ellis  stayed  with  her 
that  night,  and  that  the  next  morning  they 
were  arrested  and  brought  to  Richmond  and 
placed  in  Jail. 
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"G.  "W.  Brantmer  testified:  That  about  9 
o'clock  Saturday  night,  January  30,  1909,  he 
saw  a  large  fire  in  the  direction  of  the  Jones 
farm,  trhich  Is  about  2%  or  3  miles  from 
Clodine.  That  he  visited  the  scene  of  the 
fire  the  next  day,  and  saw  the  charred  re- 
mains of  a  human  being  In  the  ruins ;  but  he 
could  not  tell  whether  it  was  the  body  of 
a  white  man  or  a  negro.  That  he  had  known 
Jerry  Williams  about  a  year.  That  he  was 
a  middle-aged  man,  of  medium  height,  and 
weighed  about  ISO  pounds.  That,  judging 
from  the  size  and  appearance  of  the  body 
and  from  the  teeth,  he  'thought'  the  body 
was  that  of  Jerry  Williams.  That  he  knew 
the  "defendant,  who  lived  with  Phcebe  Wil- 
llnms  at  the  Washington  house. 

"Lee  Osbnrn  testified :  That  he  knew  Jer- 
ry Williams  about  a  year.  That  he  met  him 
at  the  train  when  Jerry  first  came  to  Clo- 
dine, and  that  Jerry  went  home  with  him 
and  stayed  all  night  That  the  next  day 
Jerry  went  to  work  for  Mr.  Madden.  That 
Jerry  frequently  after  that  came  to  his  house 
and  visited  with  him.  The  witness  stated 
that  Jerry  had  a  small  set  of  even  teeth; 
that  he  was  about  50  years  old  and  of  medi- 
um height  and  heavy  set;  that  he  went  to 
the  scene  of  the  fire  about  10  o'clock  Sunday 
morning ;  that  he  saw  the  body  in  the  ashes, 
and  it  was  charred  beyond  recognition,  the 
flesh  being  burned  from  the  face,  and  the 
teeth  showed  plainly.  The  witness  stated, 
when  he  saw  the  teeth,  'I  says,  "them 
shore's  Uncle  Jerry's  teeth."'  He  stated 
that  the  top  of  the  head  was  mashed  flat, 
and  the  body  burned  to  a  crisp.  That  he 
did  not  remain  at  the  ruins  but  a  very  short 
time.  That  be  had  not  seen  or  heard  of  Jer- 
ry Williams  since  the  Are.  He  did  not  know 
whether  that  was  Jerry  Williams'  body  he 
saw  in  the  ruins, 'but  he  was  'shore  them 
were  Uncle  Jerry's  teeth.'  That  witness  stat- 
ed that  he  did  not  know  Jerry  Williams  was 
married  until  after  the  fire.  The  witness 
stated  his  hearing  was  defective,  being  par- 
tially deaf. 

"Julia  Williams,  wife  of  Jerry  Williams, 
testified:  That  she  lived  In  Houston,  Tex. 
That  she  was  the  wife  of  Jerry  Williams. 
That  she  met  Jerry  Williams  some  months 
before  at  a  church  in  Houston.  That  they 
were  married  December  27,  A.  D.  1008,  and 
that  Jerry  and  she  lived  together  until  Jan- 
uary 1,  1909,  when'  Jerry  went  to  Clodine 
to  go  to  work.  That  was  the  last  she  saw 
of  him.  Tliat  she  did  not  know  where  he 
was.  That  he  had  written  her  two  letters 
after  going  to  Clodine.  That  he  had  promis- 
ed her  that  he  would  come  to  Houston  Jan- 
uary 30th  or  Slst,  but  he  did  not  come.  That 
Jerry  had  never  failed  to  keep  a  promise 
with  her  before  this  time. 

"Edgar  Ldndsey  testified:  That  he  was 
working  In  a  blacksmith  shop  on  the  O'Brien 


place  Saturday,  January  30,  1909.  That  he 
knew  Jerry  Williams  and  Ellis  Southern. 
That  a  while  before  supper  Saturday  even- 
ing Jerry  Williams  went  to  his  room  and 
went  to  sleep.  About  6  o'clock  Ellis  came 
to  the  shop  where  he  was  at  work,  and  ask- 
ed him  If  he  knew  where  Uncle  Jerry  was, 
and  he  told  Ellis  that  Jerry  was  in  his  room 
asleep.  And  Ellis  said  be  did  not  want  to 
wake  him,  and  for  the  witness  to  tell  Jerry 
that  he  had  made  the  arrangements  they 
had  talked  about,  and  for  him  (Jerry)  to 
4peet  him  as  he  had  agreed  to.  That  he  told 
Jerry  at  supper  time  what  Ellis  had  told  him 
to  tell.  That  Ellis  did  not  stay  for  supper, 
but  said  be  was  going  to  mail  a  lector  on 
the  train  going  to  Houston,  which  was  due 
about  6:14  p.  m.  That  evening,  after  sup- 
per, was  the  last  time  he  had  seen  .Terry  Wil- 
liams. The  witness  stated  that  he  was  at 
the  examining  trial,  but  did  not  say  any- 
thing about  what  Ellis  h^d  told  him  to  tell 
Jerry  until  a  short  while  before  the  regu- 
lar trial  of  the  defendant." 

There  was  no  testimony  offered  by  the  de- 
fendant It  may  be  that  the  evidence  is 
sufficient  to  authorize  the  Jury  to  find  that 
the  burned  and  disfigured  body  found  was 
that  of  Jerry  Williams,  with  whose  murder 
appellant  stands  charged.  If,  however,  this 
fact  could  be  conceded,  the  testimony  falls 
far  short  of  being  of  that  degree  of  cogency 
and  directness  as  to  justify  us  in  upholding 
a  conviction  consigning  any  man,  black  or 
white,  to  prison  walls  for  his  whole  life.  A 
reading  of  the  testimony  will  demonstrate 
that  there  was  no  motive  shown,  and  that 
the  sum  of  the  criminative  evidence  is  the 
possession  by  appellant  of  some  clothing  said 
to  have  belonged  to  deceased,  and  the  fact 
that  they  were  together  with  other  persons 
on  the  evening  of  the  fire,  which  almost  con- 
sumed the  body  of  the  dead  man.  While  this 
might  raise  some  suspicion,  it  falls  so  far 
short  of  that  high  degree  of  proof  which  the 
law  requires  that  we  cannot  hesitate  in  be- 
lieving it  insufficient 

The  judgment  Is  reversed,  and  the  cause  Is 
remanded. 


ZACHARY  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 
1909.) 

1.  Criminai,  Law  (5  603*)  —  Oontintjance  — 
Absence  of  Witptess  —  Failttbe  to  State 
Testimony  Expected. 

An  application  for  a  continuance  for  the 
want  of  certain  witnesses,  which  did  not  set 
out  what  facts  it  was  expected  would  be  tes- 
tified to  by  them,  was  properly  refused. 
.  [Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1354;   Dec.  Dig.  S  e03.»] 

2.  Criminal  Law  (§§  419,  420*)— Evidence— 
Heassat. 

In  a  rape  case,  testimony  of  prosecutrix's 
mother  as  to  whether,  before  the  alleged  inter- 
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conrse  with  accused,  she  did  not  hear  that  the 
school  trustees  were  threatening  to  expel  pros- 
ecutrix for  immoral  conduct,  was  properly  ex- 
cluded as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  »73;    Dec  Dig.  S§  419,  420.*] 

8.  Rape  (J  13*)— Fekalb  Dndbb  Age  of  Con- 
sent—Refbesentationb  or  Fekale  as  to 
Aoe. 

Carnal  knowledge  of  a  child  under  the  age 
of  consent  being  itself  criminal,  in  a  prosecu- 
tion therefor,  representations  of  the  child  to 
accused  as  to  her  age  are  immaterial. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  S  12;   Dec.  Dig.  {  13.*] 

4.  Cbiminai.  Law  (§  1091*)— Bill  of  Excbp-" 
TioNB  —  CoNSTBUOTioN  —  Explanation  of 

CODRT. 

In  a  rape  case,  a  bill  of  exceptions,  com- 
plaining of  the  refusal  to  permit  a  witness  to 
answer  a  question  relating  to  the  reputation  of 
prosecutrix  for  chastity  prior  to  her  alleged  con- 
nection with  accused,  stated  that  the  witness 
would  have  answered  that  he  knew  her  general 
repntation  in  that  respect,  and  that  it  was  bad. 
The  court  approved  the  bill  to  where  it  under- 
took to  set  out  what  would  bare  been  the  wit- 
ness' answer,  and  gave  an  explanation  that  it 
changed  its  ruling,  and  notified  accused's  at- 
torneys during  the  trial,  offering  to  permit  evi- 
dence of  prosecutrix's  reputation,  and  calling 
special  attention  to  the  former  witness,  that 
that  witness  was  afterwards  on  the  stand,  but 
was  asked  no  farther  question  on  the  subject. 
The  bill  as  proved  up  by  b}rstanders  included 
the  court's  explanation,  recited  the  question 
asked,  that  objection  was  made,  the  answer  of 
the  witness,  purpose  of  the  testimony,  and  that 
"we,  the  undersigned,  •  •  •  hereby  attest 
that  we  are  fully  informed,  and'  nnderstand  the 
contents  of  the  foregoing  bill  of  exceptions, 
*  *  *  and  that  the  said  bill  of  exceptions, 
which  the  judge  •  •  •  refused  to  sign,  is 
correct.  •  ♦  ♦"  BeU  that,  as  the  bill  as 
proved  up  did  not  in  terms  deny  the  statement 
of  the  court,  it  should  be  accepted. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  j§  2828-2833 ;   Dec.  Dig.  S  1091.»] 

6.  Criminal  Law  (g  1170*)— Appkai/— Review 
— Habuless  Ebbor— Rulings  on  Evidence. 
Any  error  in  the  exclusion  of  testimony  as 
to  the  reputation  of  prosecutrix  in  a  rape  case 
was  not  prejudicial,  where  prosecutrix  was  un- 
questionably under  the  age  of  consent,  and  ac- 
cused afterwards  had  the  opportunity  to  intro- 
duce the  same  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  J§  3145-3153 ;   Dec  Dig.  |  1170.*] 

6.  Criminal  Law  (|  338*)— Evidence— Rea- 
son FOB  Not  Indicting  Otheb  Partt. 

In  a  criminal  prosecution,  evidence  as  to 
why  another  person  was  not  also  indicted  for 
the  offense  was  irrelevant. 

[Ed.  Note.— Tor  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1752;   Dec.  Dig.  8  33a*] 

7.  Criminal  Law  (J  lO&l*)— Appeal— Bill  of 
Exceptions— Constbuction— Right  to  Use 
Statement  of  Facts. 

Where  there  is  an  issue  between  the  ex- 
planation of  a  bill  of  exceptions  by  the  court  and 
the  matters  recited  and  proved  up  by  bystand- 
ers, which  is  in  doubt,  the  recitals  in  the  state- 
ment of  facts  may  be  looked  to. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  2828-2833 ;   Dec.  Dig.  {  1091.*] 

Appeal  from  District  Court,  Honston  Coun- 
ty; B.  H.  Gardner,  Judge. 

Adolpbus  Zacbary  was  convicted  of  rape, 
and  appeals.    AfSrmed. 


Moore  &  Sallas,  for  am>ellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  in 
the  district  court  of  Houston  county,  charged 
with  the  offense  of  rape  on  one  Sylvia  Gad- 
way,  a  female  then  and  there  under  the  age 
of  15  years.  On  bis  trial,  had  in  said  court 
on  5th  day  of  March  of  this  year,  he  was 
found  guilty  by  the  jury,  and  his  punishment 
assessed  at  confinement  in-  the  penitentiary 
for  a  period  of  20  years. 

The  age  of  SyMa  Gadway  was  established 
by  unquestioned  testimony,  and  she  was 
shown  by  all  the  evidence  to  have  been  un- 
der 15  year0  of  age  at  the  time  of  the  alleged 
nnlawfnl  Intercourse.  The  proof  of  the  un- 
lawful carnal  Intercourse  was  shown,  not 
only  by  the  testimony  of  the  witness  Sylvia 
Gadway,  but  by  John  A.  Davis,  who  testified: 
That  he  was  justice  of  the  peace  at  Grape- 
land,  in  Houston  county,  and  had  been  for 
22  years,  and  had  known  appellant  aU  bis 
life.  That  In  1908  appeUant  came  to  him, 
and  asked  him  how  old  a  girl  would  have  to 
be  before  a  person  would  be  permitted  by 
law  to  have  intercourse  with  her,  and  In  this 
connection  he  testified  further,  as  follows: 
"He  [appellant]  said  be  bad  been  having  in- 
tercourse with  the  Gadway  girl.  He  said  he 
did  not  think  she  was  15  years  old."  In  ad- 
dition to  this,  George  Calhoun,  who  was  in- 
troduced as  a  witness  by  appellant,  testified 
that  appellant  told  him  that  he  was  having 
a  good  time  with  the  Gadway  girl.  "He  said 
be  had  met  her  at  a  church,  and  asked  me 
If  I  did  not  want  to  have  a  good  time  with 
her."  The  evidence  shows  that,  when  first 
brought  before  the  grand  jury,  prosecutrix 
denied  the  Intercourse,  and  never  admitted 
same  at  all  until  after  a  physical  examina- 
tion of  her  person  by  a  physician.  Her  tes- 
timony also  developed  several  other  contra- 
dictions of  an  Important  character,  not  nec- 
essary here  to  notice.  We  make  this  brief 
statement  of  the  case,  to  the  end  that  ttae 
opinion  may  be  understood. 

1.  When  the  case  was  called  for  trial,  ap- 
pellant filed  an  application  for  continuance 
for  the  want  of  the  testimony  of  Mrs.  J.  E. 
Price,  P.  H.  Bayne,  and  Dr.  W.  B.  Collins. 
This  application  did  not  set  out  at  all  what 
facts,  or  any  facts,  which  It  was  expected  to 
be  testified  to  by  the  witness  Collins.  The 
bill  of  exceptions  evidencing  the  action  of 
the  court  touching  this  matter  tendered  by 
appellant  was  refused  by  the  court,  and  in 
lieu  of  the  bill  tendered  the  court  prepared 
and  had  a  bill  of  exceptions  filed.  In  this 
bill  It  appears  that,  when  the  application  was 
presented  by  appellant's  counsel,  the  district 
attorney  called  the  court's  attention  to  the 
failure  to  state  what  was  expected  to  be 
proved  by  Dr.  Collins.  It  Is  further  stated 
by  the  court  that  there  was  not  any  further 
request  for  additional  process,  nor  for  post- 
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ponement  until  OoUlns  could  be  bad,  though 
it  was  a  fact  that  he  lived  at  Lovelady,  on 
the  International  &  Great  Northern  RaUroad, 
within  13  miles  of  Crockett,  and  could  be 
readied  by  telephone,  and  could  easily  reach 
Crockett  by  buggy  in  two  hours,  and  the 
trains  passed  twice  a  day.  The  court  further 
states  that  he  would  have  granted  all  reason- 
able Indulgence  and  process  to  have  procured 
the  attendance  of  said  witness,  and  the  case 
was  on  trial  for  two  or  three  days.  It  is 
further  stated  by  the  court,  and  appears  in 
the  record,  that  Mrs.  Price,  as  well  as  the 
witness  Bayne,  "both  appeared  and  testified. 
Appellant  had  prepared  touching  this  matter 
a  bill  of  exceptions  and  proved  same  up  by 
bystanders.  In  this  bill  it  is  stated  that  the 
witness  Collins,  If  present,  would  have  testi- 
fied that  he  was  a  physician,  a  graduate  in 
medicine,  with  20  years'  experience  in  the 
practice  of  medicine  and  surgery,  that  while 
prosecutrix  was  before  the  grand  Jury  be 
made  an  examination  of  her  person,  and  that 
in  his  opinion  she  was  a  virgin,  and  had 
never  been  penetrated  by  the  male  organ  of 
a  man.  This  application,  whether  tested  by 
the  statements  contained  in  the  bill  of  ex- 
ception prepared  by  the  court  or  that  ten- 
dered by  appellant,  shows  no  error,  in  that 
there  was  no  kind  of  statement  made  in 
the  application  for  continuance  as  to  the  tes- 
timony expected  to  be  given  by  this  witness. 
The  application  speaks  for  Itself,  and  a  care- 
ful reading  of  It  discloses  that  it  is  whoUy 
wanting  In  the  essential,  and,  indeed,  one 
of  the  most  essential,  particulars  demanded 
by  the  law — that  of  stating  the  testimony 
expected  to  be  given  by  the  absent  witness. 

2.  There  are  a  number  of  bills  of  exertion 
contained  in  the  record  proven  up  by  by^ 
slanders,  many  of  which  are  in  contradiction 
and  impeachment  of  the  bills  prepared  and 
allowed  by  the  court,  thus  evidencing  a  most 
unfortunate  condition  of  affairs.  We  do  not 
believe,  however,  that,  tested  by  any  of  the 
bills,  in  the  light  of  the  entire  record,  there 
is  any  issue  or  question  of  such  importance 
as  would  justify  us  in  reversing  the  case. 
For  Instance,  Mrs.  Sarah  Gadway,  mother  of 
prosecutrix,  was  asked  if  it  was  not  a  fact 
that,  before  the  alleged^  Intercourse  with  ap- 
pellant, she  did  not  hear  that  the  school 
trustees  of  that  community  were  threatening 
to  expel  her  daughter  from  school  on  account 
of  her  Immoral  conduct  This,  it  was  claim- 
ed, was  admissible  and  material,  as  tending 
to  show  that  prosecutrix  was,  prior  to  the  al- 
leged conduct  of  appellant,  of  a  bad  and  im- 
moral character,  and  would  have  affected  her 
credibility  as  a  witness.  This  was  clearly 
hearsay,  and  under  no  circumstances  admis- 
sible. 

8.  Again,  it  is  Claimed  that  the  court  erred 
In  refusing  to  permit  and  compel  prosecutrix 
to  answer  the  question  as  to  whether  or  not, 
at  the  marriage  of  one  Miss  Ada  Ward,  on 
the  8th  day  of  January,  1008,  she  did  not 
ten  the  defendant  tltat  she  was  then  14  years 


of  age.  In  this  connection  it  should  be  stat- 
ed that  the  prosecutrix  was  not  introduced 
by  the  state -to  prove  her  age,  nor  did  she  tes- 
tify Id  respect  to  her  age,  nor  was  there,  in 
the  light  of  all  the  testimony,  any  question 
or  substantial  Issue  made  In  respect  to  this 
matter.  Besides,  this  Identical  question  was 
ruled  adversely  to  appellant  in  the  case  of 
Edens  T.  State,  43  S.  W.  89.  In  that  case  ap- 
pellant complained  of  the  action  of  the  court 
In  "refusing  to  permit  him  to  prove  by  the 
alleged  injured  female,  who  was  at  the  time 
of  the  trial  his  wife,  that  in  the  latter  part 
of  January,  1887,  at  their  first  meeting  in  the 
woods,  the  question  of  her  age  was  discussed 
between  them,  and  that  she  then  informed 
appellant  that  she  was  over  the  age  of  15 
years,  and  on  the  other  occasions  of  their 
assignations  she  always  told  defendant  that 
she  was  over  the  age  of  15  years."  In  dis- 
cussing this  question  Judge  Davidson,  speak- 
ing for  the  court,  says: 

"On  objection  by  the  state,  this  evidence 
was  ruled  out  In  this,  we  think,  there  was 
no  error.  The  indictment  alleged  that  at  the 
time  the  sexual  Intercourse  occurred  between 
the  parties  the  girl  was  under  15  years  of  age 
and  not  his  wife.  The  uncontradicted  proof 
In  the  case  shows  that  these  were  facts.  The 
first  act  of  Intercourse  occurred  In  the  latter 
pilrt  of  January,  1897,  and  was  repeated  at 
intervals  for  several  months,  until  finally,  to 
escape  a  prosecution,  he  married  the  girl  on 
the  18th  of  August,  1897,  she  having  become 
15  years  of  age  on  the  10th  of  July  previous  to 
said  marriage.  'Where  the  offense  Is  in  hav- 
ing connection  with  a  child  under  the  age  of 
consent,  belief  on  the  part  of  the  defendant 
that  she  was  over  the  age  of  consent,  and  that, 
therefore,  consent  on  her  part  would  prevent 
the  act  from  being  criminal,  cannot  be  shown. 
Connection  with  a  chlid  under  the  age  of  con- 
sent being  criminal,  one  who  has  connection 
with  a  female  which  would,  in  any  event,  be 
unlawful,  must  know  at  bis  peril  whether 
her  age  is  such  as  to  make  the  act  a  rape.' 
See  McClaln,  Cr.  Law,  {  451.  And  see,  also, 
Lawrence  v.  Com.,  30  Grat  (Va.)  845 ;  State 
V.  Newton,  44  Iowa,  45;  State  v.  Houx,  109 
Mo.  654,  19  S.  W.  35,  82  Am.  St  Rep.  686; 
State  V.  Baskett,  111  Mo.  271,  19  S.  W.  1097 ; 
Holton  T.  State,  28  Fla.  803,  9  South.  716; 
Reg.  T.  Prince,  L.  R.  2  Crown  Gas^  154; 
State  V.  Grossheim,  79  Iowa,  75,  44  N.  W. 
54i;  People  v.  McDonald,  9  Mich.  150; 
Hays  V.  People,  1  Hill  (N.  Y.)  351 ;  2  Bish. 
Cr.  Law,  1091 ;  Bish.  St  Crimes,  §  490.  Mr. 
Bishop  says:  'While,  within  principles  ex- 
plained In  another  connection,  no  one  is  ever 
punishable  for  any  act  in  violation  of  law 
whereto,  without  his  fault  or  carelessness,  he 
was  impelled  by  an  innocent  mistake  of  facts, 
this  rule  does  not  free  a  man  from  the  guilt 
of  his  offense  by  reason  of  his  believing,  ou 
whatever  evidence,  that  the  girl  Is  above  the 
statutory  age.  His  intent  to  violate  the  laws 
of  morality  and  the  good  order  of  society, 
though  with  the  consent  of  the  girl,  and 
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though  in  a  case  where  he  supposes  he  shall 
escape  punishment,  satisfies  the  demands  of 
the  law,  and^he  must  take  the  consequences.' 
Blsh.  St  Grimes,  }  490.  See,  also,  1  Bish.  Cr. 
Law,  li  301-310,  and  note  to  section  303a. 
And  see,  also,  sections  327,  330-340.  We 
have  found  no  contrary  opinion,  and  but  one 
dissenting  opinion.  The  latter  Is  found  in 
the  case  cited  from  Grattan's  Reports.  We 
deem  it  unnecessary  to  amplify  this  question, 
for  the  authorities  above  cited  fully  settle  it." 
4.  The  next  bill  relates  to  the  action  of  the 
court  in  refusing  to  permit  the  witness  John 
A.  Davis  to  answer  the  following  question: 
"Do  you  know  the  general  reputation  of  the 
prosecutrls,  Sylvia  Gadway,  prior  to  her  al- 
leged connection  with  the  defendant,  for 
chastity?"  It  is  stated  In  the  bill  that  this 
witness,  if  i>ermitted,  would  have  answered 
that  he  knew  the  general  reputation  of  the 
prosecutrix,  Sylvia  Gadway,  for  chastity,  pri- 
or to  her  alleged  connection  with  defendant, 
and  that  it  was  bad.  The  bill  further  states 
that  this  evidence  was  offered  for  the  purpose 
of  affecting  the  credibility  of  prosecutrix, 
Sylvia  Gadway.  In  approving  this  bill  the 
court  makes  this  statement:  "Approved  down 
to  where  It  undertakes  to  set  out  what  would 
have  been  the  answer  of  said  witness.  As  a 
matter  of  fact  the  court  changed  the  ruling, 
and  so  notified  defendant's  attorneys  during 
the  trial,  and  offered  to  permit  defense  to 
go  into  the  reputation  of  the  prosecutrix,  and 
called  special  attention  to  the  witness  Davis, 
and  he  was  thereafter  on  the  stand,  but  no 
further  question  as  to  reputation  of  said 
Sylvia  was  asked  of  said  Davis."  The  bill  as 
proved  up  by  bystanders  includes  the  expla- 
nation of  the  court,  recites  the  question  ask- 
ed, and  that  objection  was  made,  the  answer 
of  the  witness,  the  purpose  of  the  testimony, 
and  proceeds  as  follows:  "We,  the  under- 
signed, citizens  of  Houston  county,  Tex.,  here- 
by attest  that  we  are  fully  Informed,  and  un- 
derstand the  contents  of  the  foregoing  bill  of 
exceptions ;  that  we  were  bystanders  In  the 
court,  and  present  when  the  matters  related 
in  said  bill  of  exceptions  occurred,  and  we 
are  fully  cognizant  of  said  matters,  and  the 
said  bill  of  exceptions,  which  the  judge  pre- 
siding at  said  trial  has  refused  to  sign,  is 
correct,  and  truly  presents  the  facts  as  they 
really  transpired."  It  will  be  noticed  that 
the  bill  as  proved  up  does  not  in  terms  deny 
the  explicit  statement  of  the  court  If,  in 
any  event,  there  was  any  merit  in  the  bill,  In 
the  absence  of  the  court's  explanation  we 
think,  where  the  record  contains  such  an  ex- 
plicit statement  of  material  facts,  not  in 
terms  denied  and  negatived  by  the  bill  as 
proven  up  by  bystanders,  that  we  must  and 
should  accept  the  court's  explanation.  With 
this  explanation,  it  Is  manifest  that  there  was 
no  error  In  the  ruling,  since  appellant,  in  the 
light  of  the  bill,  had  the  opportunity  to  make 
proof  of  the  evidence  tendered.  Besides,  It  is 
doubtful,  under  the  authority  of  Stelnke  v. 
State,  33  Tex.  Cr.  R.  66,  24  S.  W.  909,  25 


S.  W.  287,  in  the  light  of  the  unquestioned 
age  of  the  prosecutrix,  whether  in  any  event 
this  testimony  would  l>e  admissible. 

6.  On  the  trial  it  was  proposed  to  be  shown 
by  the  testimony  of  the  witness  Bayne  the 
reason  why  no  indictment  had  been  returned 
against  one  Calhoun.  The  reason  was,  as 
statea  in  the  bill,  It  was  believed  that  the 
finding  of  such  indictment  would  weaken  the 
state's  case  against  appellant  If  It  were  per- 
missible for  the  appellant  to  have  shown  the 
reasons  why  Calhoun  watfnot  indicted,  and 
these  reasons  were>  among  others,  that  it 
would  weaken  the  case  against  appellant, 
it  would  seem  to  have  been  equally  compe- 
tent. If  Calhoun  had  been  indicted,  for  the 
state  to  have  shown  that  fact  as  an  evidence 
of  their  belief  in  the  guilt  of  both  parties. 
This  testimony,  under  any  view  of  the  case, 
was  wholly  irrelevant  and  Inadmissible. 

6.  Touching  the  question  as  to  the  action 
of  the  court  on  the  matter  of  proof  of  the 
general  reputation  of  prosecutrix  for  virtue 
and  chastity,  we  may  say  the  following  state- 
ment is  made  on  page  8  of  the  statement  of 
facts:  "Prior  to  the  time  of  the  alleged  trans- 
action of  the  defendant  with  the  prosecutrix, 
Sylvia  Gadway,  did  you  know  her  reputation 
in  the  community  in  which  she  lived  for  chas- 
tity? State  objected.  Court  sustained  ob- 
jection. Defendant  excepted.  The  court  aft- 
erwards notified  defendant's  counsel  In  open 
court  that  be  had  changed  his  mind  on  that 
ruling,  and  would  permit  the  witness  to  testi- 
fy as  to  the  reputation  of  said  witness,  and, 
though  the  witness  Davis  was  on  the  stand, 
said  attorneys  declined  or  did  not  avail  them- 
selves of  said  ruling."  To  what  extent  we 
may  look  to  the  statement  of  facts  In  expla- 
nation of  bills  of  exception  has  never  been 
very  clearly  determined ;  but  we  think,  in  a 
case  like  this,  where  there  is  an  issue  I>e- 
tween  the  explanation  of  the  court  and  the 
matters  recited  and  proven  up  by  bystanders, 
and  where,  as  In  this  case.  It  may  be  stated 
to  be  left  In  some  doubt,  that  we  should,  in 
reason,  be  authorized,  in  testing  the  accuracy 
of  confilcting  statements,  to  look  to  recitals 
and  statements  made  In  the  statement  of 
facts. 

7.  Finally,  It  is  urged  that  the  testimony  of 
the  presecutrix  is  so  contradictory  as  not  to 
form  a  just  basis  of  conviction.  If  the  tes- 
timony of  the  prosecutrix,  in  reelect  to  inter- 
course, had  stood  alone,  we  should.  Indeed, 
hesitate  in  the  matter  of  afllrming  the  judg- 
ment ;  but  in  view  of  the  explicit  statements 
of  appellant  directly  affirming  the  inter- 
course, one  of  which  was  testifled  to  by  a  wit- 
ness introduced  by  himself,  and  in  view  of 
the  unquestioned  proof  as  to  her  age,  it  seems 
to  us  that,  not  only  is  the  verdict  sustained 
by  the  testimony,  but  Indeed,  no  other  ver- 
dict could  or  should  in  fairness  have  been 
rendered. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  hereby  in  all  tilings  affirmed. 
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JAEHNIG  V.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.    Nor.  8, 
1909.) 

1.  Cbihiital  Law  (J  1167*)— AppeaI/— Habi€- 
i£ss  £bbob— Defects  in  Information. 

One  convicted  of  simple  assault  cannot  com- 
plain because  tlie  information,  attempting  to 
cliarge  an  aggravated  assault,  is  defective  t>e- 
rauae  it  fails  to  state  tlie  manner  in  wbicli  the 
instrument  ctiarged  was  used. 

[Ed.  Notew — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  }}  3101-3106;   Dec  Dig.  {  1167.»] 

2.  Oriminai,  Law  (8  1172*)— Hawo-ess  Ebbob 
— Ebboneous   Instkuctionb. 

One  convicted  of  simple  assault  cannot  com- 
plain because  the  court  misdirected  the  jury  as 
to  the  law  on  aggravated  assault. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  3154-3163;    Dec.  Dig.  i  1172.»] 

Appeal  from  Bee  County  Court;  W.  W. 
Dodd,  Judge. 

Herman  Jaehnig  was  convicted  of  simple 
assault,  and  he  appeals.    AflBrmed. 

Cbambllss  &  Baker,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
simple  assault,  and  his  punishment  assessed 
at  a  fine  of  910. 

Appellant  complains  that  the  Information 
is  defective,  in  that  it  attempts  to  charge  an 
aggravated  assault,  and  therefore  is  Insuffl- 
dent.  In  that  It  nowhere  states  the  manner 
in  which  the  instrument  charged  was  used, 
and  that  the  court  misdirected  the  Jury  as  to 
the  law  of  aggravated  assault  Conceding 
this  was  true,  appellant  was  only  convicted 
of  a  simple  assault  and  fined  $10.  Therefore 
appellant  cannot  complain  of  same.  The  court 
properly  charged  on  simple  assault,  and  the 
jury  properly  found  api)ellant  guilty  under 
the  evidence  as  disclosed  in  the  record.  See 
McCutcheon  v.  State,  49  Tex.  Cr.  R.  607,  95 
S.  W.  525. 

Finding  no  error  In  the  record,  the  judg- 
ment Is  affirmed. 


STATE  MUT.  LIFE  INS.  CO.  v.  BALLARD. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  27, 
1900.) 

Evidence  (S  411*)— Application  pob  Insttb- 
ANCK— Pabol  Evidence— Admissibility. 
Where  an  application  for  insurance  did  not 
upon  its  face  attempt  to  set  out  in  full  the 
Character  of  the  policy  or  contract  entered  into 
between  the  insurer's  agent  and  the  insured,  but 
stated  that  there  was  a  special  contract,  the 
terms  of  which  did  not  appear,  it  was  proper 
to  admit  evidence  of  the  nature  and  character  of 
the  special  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  1802;    Dec.  Dig.  {  411.»] 

Appeal  from  Haslcell  County  Court;  Joe 
Irby,  Judge. 

Action  between  T.  E.  Ballard  and  the  State 
Mutual  Life  Insurance  Company.     From  a 


Judgment  In  favor  of  Ballard,  the  insurance 
company  appeals.    Affirmed. ' 

S.  W.  Scott  for  appellant  H.  G.  McCon- 
nell  and  Gordon  B.  McGulre,  for  appellee. 

FISHER,  C.  J.  We  find  no  error  In  the 
action  of  the  trial  court  in  overruling  the  mo- 
tion for  continuance.  He  correctly  conclud- 
ed that  the  diligence  shown  was  not  suffi- 
cient 

The  court  properly  admitted  testimony  of 
appellee  as  to  the  nature  of  the  contract  en- 
tered into  between  him  and  the  agent  of 
the  appellant  The  application  for  insurance 
did  not  upon  Its  face  attempt  to  set  out  in 
full  the  character  of  the  policy  or  contract 
that  the  appellee  was  entitled  to.  It 'stated 
that  there  was  a  special  contract,  the  terms 
of  which  do  not  appear  on  the  face  of  the 
application.  Therefore  It  was  proper  for  the 
court  to  admit  evidence  showing  the  nature 
and  character  of  the  special  contract  there 
referred  to. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


ST.  LOUIS,  B.  &  M.  RT.  CO.  v.  YZNAGA. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  21,  1000. 
On  Motion  for  Rehearing,  Nov.  11,  1009.) 

1.  Appbai,  and  Ebbob  (|  1169*)— Bevebsal— 
Theobt  of  Cause— Instbuctions. 

Where,  in  a  negligence  case,  the  verdict  is 
general,  and  there  were  two  theories  presented 
on  which  the  case  was  tried,  an  erroneous  in- 
struction on  one  theory  will  require  a  reversal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4535;  Dae  Dig.  8  IIGO.'J 

2.  Affeai.  and  Ebbob  (§  407*)  —  Record — 
Showing  Gbounds  of  Review. 

Where  the  appeal  record  fails  to  show  that 
a  special  charge  complained  of  was  given,  the 
instruction  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  2054 ;   Dec.  Dig.  |  497.*] 

Appeal  from  Cameron  Oonnty  Court;  John 
Bartlett,  Judge. 

Action  by  J.  A.  Yznaga  against  the  St. 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany. Judgment  for  plaintifF,  and  defendant 
appeals.     Affirmed,   and  rehearing   refused. 

Claude  Pollard  and  R.  J.  McMillan,  for 
appellant  J.  F.  (?analcs  and  A.  J.  Hudson, 
for  appellee. 

PER  CURIAM.  Judgment  affirmed,  with- 
out written  opinion. 

On  Motion  for  Rehearing. 

McMEANS,  J.  At  a  former  day  of  this 
term  we  affirmed  the  Judgment  of  the  court 
below  without  a  written  opinion.  Appel- 
lant's attorneys  have  filed  a  motion  for  re- 
hearing, In  which  they  ably  argue  that  the 
court  below  committed  reversible  error  lu 
giving  to  the  Jury,  upon  the  request  of  ap- 
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pellee,  a  special  charge  which  will  be  here- 
after set  out  Appellee's  cause  of  action 
grew  out  of  the  killing  of  certain  animals 
by  reason  of  being  struck  by  the  engine  and 
cars  of  appellant.  That  they  were  so  struck 
and  killed  was  not  controverted  by  appel- 
lant in  the  court  below,  nor  In  this  court — 
appellant's  contention  In  the  main  being, 
first,  that  the  animals  were  killed  at  a  place 
where  public  necessity  and  convenience,  and 
a  regard  for  the  safety  of  its  employes  in 
operating  its  trains  and  switching  its  cars, 
required  that  its  track  should  not  be  fenc- 
ed; and,  second,  that  the  killing  of  the  an- 
imals at  such  place  was  not  the  result  of 
the  negligence  of  Its  employes.  Both  theo- 
ries were  appropriately  submitted  by  the 
court  in  the  main  charge  to  the  jury.  Be- 
fore ordering  the  affirmance  of  the  Judg- 
ment, we  concluded  that  the  evidence  was 
sufficient  to  sustain  a  finding  that  the  an- 
imals were  killed  at  a  place  where  the 
track  should  have  been  f^iced.  But  ap- 
'  pellant  contends  that  as  the  verdict  was  gen- 
eral, and  it  being  therefore  impossible  to  say 
upon  which  theory  the  Jury  found,  the  giv- 
ing of  an  erroneous  instruction  upon  one 
theory  necessitates  the  reversal  of  the  Judg- 
ment. We  recognize  this  contention  as  cor- 
rect 

Appellant,  by  its  fifth  assignment,  pre- 
sented in  its  brief,  called  our  attention  to 
special  Instruction  No.  2  requested  by  appel- 
lee,' and  which  appellant  claims  was  given 
by  the  court  to  the  Jury,  and  again  calls  our 
attention  to  it  In  the  motion  for  rehearing. 
The  charge  complained  of  is  as  follows: 
"That  it  is  the  duty  of  those  operating  rail- 
road trains  to  keep  a  lookout  for  persons 
or  animals  upon  or  near  to  and  approaching 
its  tracks,  and,  upon  discovering  animals 
on  or  near  to  and  approaching  its  tracks,  to 
blow  the  whistle  and  ring  the  bell,  and,  if 
necessary,  stop  its  train,  if  It  could  do  so, 
so  as  to  avoid  injury  thereto,  and,  when 
the  danger  Is  discovered,  it  becomes  its  du- 
ty to  use  all  means  in  its  power  to  avoid 
such  injury,  and  a  failure  to  do  so  would 
constitute  negligence  on  its  part  Therefore, 
if  you  find  and  believe  that  the  defendant 
and  its  agents  and  employes  operating  the 
train  that  struck  and  killed  plaintiff's  an- 
imals (if  it  did  so  kill  them)  did  not  keep 
a  diligent  lookout  to  discover  said  animals, 
if  they  were  on  or  near  defendant's  railroad 
track,  and  that  if  by  keeping  such  lookout 
they  could  have  discovered  said  animals  in 
time  to  have  avoided  said  accident,  and  you 
further  find  that  said  acts  of  the  defendant 
constituted  negligence,  which  was  the  direct 
or  proximate  cause  of  the  injury  or  death 
of  plaintilTB  animals  (If  any  there  was),  then 
the  defendant  would  be  liable  to  plaintiff 
for  whatever  damages  he  sustained  thweby. 
And  in  this  connection  you  are  told  that  by 
negligence  is  meant  the  failure  to  use  such . 


care  as  a  reasonably  prudent  person  would 
use  under  the  same  or  exactly  similar  cir- 
cumstances." The  charge  is  manifestly  In^ 
correct  and  misleading,  and  if  it  was  in 
fact  given  the  Judgment  suould  be  reversed. 
Upon  consideration  of  the  assignment,  we 
found  that  the  only  statement  made  under 
the  assignment  was,  "PlalntifTs  special 
charge  No.  2,  complained  of  in  this  assign- 
ment, is  there  correctly  copied,"  and  refers 
us  to  the  page  of  the  record  where  the 
charge  is  set  out  We  concluded  that  this 
statement  was  incomplete  and  Insufficient 
to  require  our  consideration  of  the  assign- 
ment, for  the  reason  that  it  was  not  there 
shown  that  the  charge  was  given.  Since 
then  we  have  examined  the  record,  and  find 
there  is  nothing  therein  to  show  whether  the 
cliarge  was  given  or  refused.  It  seems  to 
be  well  settled  that,  when  the  record  falls 
to  show  that  a  special  charge  was  given,  ap- 
pellate courts  cannot  take  the  alleged  giving 
of  it  into  consideration.     Hodde  v.  Susan, 

63  Tex.  310;  HUl  v.  Crownover,  4  Tex.  8; 
James  v.  Fulcrod,  6  Tex.  512,  55  Am.  Dec. 
743;  Moore  ▼.  Brown,  27  Tex.  Civ.  App.  208, 

64  S.  W.  947;  Michael  v.  Toakum  (Tex.  Civ. 
App.)  80  S.  W.  1076.  It  is  said  In  Hodde 
V.  Susan  that  "the  statement  of  counsel  in 
a  motion  for  new  trial  to  the  effect  that  the 
charge  was  asked  and  refused  cannot  be  ac- 
cepted as  evidence  of  that  fact"  In  Mi- 
chael V.  Yoakum  It  Is  said:  "It  is  the  action 
of  the  Judge  In  connection  with  the  charges 
that  is  complained  of  as  error;  and  there 
must  be  something  In  the  record  to  show 
that  the  charges  have  been  called  to  the  at- 
tention of  the  Judge,  and  that  action  has 
been  taken  by  him  In  regard  to  them,  be- 
fore errors  assigned  In  connection  with  them 
will  be  entertained  by  an  appellate  court 
The  file  mark  indicates  nothing  but  a  min- 
isterial act  on  the.  part  of  the  clerk." 

The  motion  for  rehearing  is  refused. 


NAIL  ▼.  riRST  NAT.  BANK  OP 
CHICKASHA. 

(Court  of  (^vil  Appeals   of  Texas.     Oct  27, 

1909.) 

Bnxs  AND  Notes  (5  {537*)— Actions— Suffi- 

ciENCT  or  Evidence. 

In  an  action  on  a  note,  evidence  heJd  suf- 
ficient to  go  to  the  jury  on  the  question  of  pay- 
ment 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1885,  18S6j    Dec  Dig.  i 

Appeal  from  District  Cour^  Lipscomb 
County;  H.  O.  Hendricks,  Judge. 

Action  by  the  First  National  Bank  of 
Cblckasha  against  A.  L.  Nail  and  others. 
Judgment  of  dismissal  as  to  other  defendants, 
and  a  directed  verdict  for  plaintiff  against 
the  defendant  named,  who  appeals.  Revers- 
ed and  remanded. 

See,  also,  118  S.  W.  1084. 
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B.  C  Gray  and  Capps,  Canty,  Hanger  ft 
Short,  for  appellant  Bond  ft  Melton  and 
Hoover  ft  Taylor,  for  appellee. 

KEY,  J.  The  First  National  Bank  of 
Cblckaaha  brought  this  suit  against  Joe  Per- 
ry, A.  L.  Nail,  and  8.  B.  C.  Nail  to  enforce 
the  payment  of  a  promissory  note  for  |1,S00, 
signed  by  Joe  Perry,  and  payable  to  A.  L. 
and  S.  B.  C.  Nail,  or  order.  The  bank  ac- 
qalred  the  note  from  the  Nails.  Joe  Perry 
and  8.  B.  C.  Nail  were  not  served  with  cita- 
tion, and  suit  was  dismissed  as  to  them.  A. 
li.  Nail  answered  by  general  demurrer,  spe- 
cial exceptions,  general  denial,  and  plea  of 
payment  by  Joe  Perry ;  the  plea  alleging  that 
Perry  had  paid  the  note  sued  on  by  executing 
and  delivering  to  the  l>ank  two  other  notes 
in  fall  payment  and  satisfaction  of  the  one 
Involved  in  this  suit.  There  was  a  Jury  trial, 
and,  after  hearing  all  the  testimony,  the 
court  Instructed  a  verdict  for  the  plaintiff  for 
$1,809.60,  which  verdict  was  returned,  and 
judgment  entered  thereon.  From  that  judg- 
ment the  defendant  has  appealed,  and  assigns 
as  error  the  action  of  the  trial  court  in  per- 
emptorily Instructing  a  verdict  for  the  plain- 
tiff, and  not  sdbmlttlng  the  question  of  pay- 
ment to  the  jury,  as  requested  by  the  defend- 
ant. 

We  sustain  appellant's  contention,  and  hold 
that  the  question  of  payment  should  have 
been  submitted  to  the  jury.  It  would  hardly 
be  proper  for  this  court  to  discuss  at  length 
the  testimony  bearing  upon  that  question, 
and  express  any  opinion  as  to  how  the  ques- 
tion should  be  decided,  and  we  content  our- 
selves with  saying  that,  in  our  opinion,  the 
testimony  of  Joe  Perry  to  the  effect  that  he 
executed  and  delivered  to  one  Melton,  who 
was  acting  as  agent  for  appellee,  a  renewal 
note  for  $1,620  and  another  note  for  $125  as 
advance  payment  of  Interest,  and  that  there- 
after be  saw  both  of  said  notes  in  possession 
of  the  bank,  together  with  the  letters  written 
by  the  bank  to  A.  L.  Nail,  of  date  February 
27,  1905,  and  May  4,  1905,  tended  to  sustain 
the  plea  of  payment.  There  was  much  testi- 
mony to  the  contrary;  but  tbat  did  not  de- 
prive appellant  of  his  right  to  have  the  Jury 
pass  upon  the  weight  of  the  testimony  and 
decide  the  question  of  payment. 

For  the  error  iwlnted  out,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


BELL  COUNTY  v.  FEI/TS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Nov.  10, 
1909.) 

1.  Al>PBAl,  AND  Ebbob  («  175,  854,  856*)— 
Pbbsebvation  of  Obounds  of  Review. 
To  affirm  a  judgment,  the  Court  of  Civil 
Appeals  is  not  bound  by  the  reasons  given  by 
the  trial  court,  nor  limited  in  its  conclnsions  to 
the  Krounds  stated  in  the  findings  below,  if  the 
findings  of  fact  or  the  evidence  in  the  record 


show  that  no  other  result  could  be  reached,  and 
the  issae  proved  is  pleaded,  though  not  passed 
upon  by  the  trial  court  nor  called  to  its  atten- 
tion by  a  request  for  a  finding  upon  it,  but 
where  the  evidence  merely  raises  the  issue,  and 
is  not  conclusive  of  it,  the  party  who  relies  apon 
it  should  have  it  passed  upon  by  the  trial  cpurt, 
or  at  least  request  that  it  be  none  to  have  the 
question  reviewed,  and,  if  he  fails  to  do  so,  the 
contention  is  waived,  and  he  cannot  have  the 
cause  remanded,  which  would  otherwise  be  ren- 
dered, to  permit  him  to  have  the  issue  submit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  1137,  3408,  3406;  Dec. 
Dig.  il  175,  854,  856.*] 

2.  EvioENCB  (S  689*)— Weioht— CBBDiBiLirr 
—Parties. 

Where  a  witness  Is  a  party  in  interest,  his 
credibility  is  largely  a  fact  to  be  considered  in 
determining  what  ^ect  should  be  given  to  his 
testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2438;   Dec.  Dig.  |  689.*  ] 

3.  Limitation  of  Actions  (8  103*)— Adverse 
Possession  of  Tbustee  —  Repudiation — 
Necessitt. 

If  a  person  held  title  to  land  in  trust  for 
a  county,  his  possession  would  not  be  adverse, 
so  as  to  start  the  statute  of  limitations,  until 
there  was  a  repudiation  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  50S-510 ;  Dec.  Dig.  1 103.*] 

On  Rehearing.    Motion  overruled. 

For  former  opinion,  see  120  S.  W.  1005. 

FISHER,  C.  J..  The  only  question  tbat  we 
desire  to  discuss,  raised  in  appellee's  motion 
for  rehearing,  is  whether  or  not  the  judg- 
ment could  be  affirmed  on  the  undisputed 
evidence  In  the  record  that  the  three-year 
statute  of  limitations  applies,  or  whether 
the  Judgment  below  should  be  reversed  and 
remanded  for  the  purpose  of  permitting  that 
question  to  be  considered  and  determined  in 
the  trial  court  Some  of  the  evidence  of  ap- 
pellee Felts  tends  to  show  that  the  land  in 
question  was  Intended  to  be  used  as  a  pub- 
lic park;  and,  if  the  evidence  was  satisfac- 
tory that  It  was  used  for  such  purpose,  then 
we  were  correct  in  holding  that  limitation 
did  not  affect  the  right  of  the  county  to  re- 
cover, but  it  is  more  than  probable  that  we 
should  not  have  given  this  effect  to  the  evi- 
dence, and  that  on  this  branch  of  the  case 
the  rule  announced  in  Johnson  v.  Llano 
County,  15  Tex.  Civ.  App.  421,  39  S.  W.  995, 
should  be  applied.  But  however  this  may 
be,  we  are  of  the  opinion  that  the  appellee 
is  in  no  position  to  have  this  question  re- 
viewed and  the  three-year  statute  of  limita- 
tions applied  in  his  favor.  The  case  was 
tried  before  the  court,  and  the  trial  Judge 
filed  conclusions  of  fact  and  law,  which  did 
not  In  any  respect  touch  the  question  or  the 
application  of  the  three-year  statute,  nor  was 
there  any  request  made  by  either  party  for 
a  finding  upon  that  issue.  Of  course  it  Is 
true  tbat  in  order  for  this  court  to  affirm 
we  are  not  bound  by  the  reasons  given  by  the 
trial  court  nor  are  we  limited  in  our  con- 
clusions to  the  grounds  stated  In  the  find- 
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Ings  below,  but  If  the  findings  of  fact  or  the 
evidence  contained  In  the  record  show  that 
no  other  result  could  be  reached,  we  should 
affirm,  If  the  issue  so  proven  Is  pleaded,  al- 
though not  passed  upon  by  the  trial  court 
nor  called  to  Its  attention  by  a  request  for  a 
finding  upon  it.  But  where  the  evidence 
merely  raises  the  issue,,  and  is  not  conclu- 
sive of  it,  the  party  who  relies  upon  it  should 
have  it  passed  upon  by  the  trial  court,  or  at 
least  request  that  this  be  done,  in  order  to 
have  the  question  reviewed  by  the  appellate 
court ;  and,  if  In  such  a  case  this  is  not  done, 
it  Is  regarded  as  waive^.  Tenzler  et  al.  v. 
Tyrrell  et  al.,  82  Tex.  Civ.  App.  443,  75  S. 
W.  58,  and  cases  cited.  In  the  cases  cited 
and  others  upon  this  point  this  rule  of  law 
was  Invoked  to  defeat  an  objection  or  com- 
plaint urged  by  the  appellant,  but  we  can 
perceive  no  reason  why  the  rule  should  not 
apply  to  the  appellee  when  he  is  urging 
the  court  in  support  of  his  Judgment  to  con- 
sider evidence  which  was  not  considered  by 
the  trial  court,  and  the  effect  of  which  was 
waived  by  not  requesting  some  finding  based 
upon  it.  In  a  case  of  this  character,  where 
the  appellate  court  in  reviewing  the  evidence 
and  the  issues  of  fact  and  law  found  by  the 
trial  court  reaches  the  conclusion  that  the 
Judgment  is  not  only  erroneous,  but  that  it 
should  be  reversed  and  rendered,  the  ap- 
pellee should  not  be  permitted  to  defeat 
this  course  by  the  suggestion  that  the  case 
should  be  reversed  merely  so  that  upon  an- 
other trial  he  may  be  permitted  to  have  sub- 
mitted and  passed  upon  an  issue  which  could. 
If  he  had  so  requested,  have  been  determined 
and  settled  at  the  original  trial. 

The  evidence  in  this  case  is  not  conclu- 
sive of  the  question  of  limitation.  Its  eftect 
was  merely  to  present  an  Issue  of  fact  which 
the  trial  court  could  have  determined  either 
for  or  against  appellee.  The  appellee's  tes- 
timony furnishes  the  only  evidence  as  to  his 
actual  possession,  and  whether  it  was  ad- 
verse to  the  county.  He  being  a  party  at 
interest,  his  credibility  is  largely  a  fact  to 
be  considered  in  determining  what  effect 
should  be  given  to  his  testimony.  This  has 
been  frequently  decided  by  this  and  other 
courts.  Further,  his  evidence  as  to  his  pos- 
session is  not  altogether  clear,  and  it  is  by 
no  means  certain  that  it  could  be  held  that 
it  was  adverse  to  the  county ;  that  Is,  that  it 
should  be  held  adverse  unless  he,  in  some 
unequivocal  manner,  repudiated  the  trust 
under  which  he  held  the  legal  title.  It  is 
true  that  he  had  a  deed  to  the  land,  but  that 
title  was  held  in  trust  for  the  county,  as  said 
in  the  original  opinion,  which  his  evidence 
shows  he  offered  to  surrender  to  the  commis- 
sioners, but  which  they  declined  to  accept, 
and  upon  that  body  doing  this,  he  claims  that 
be  went  into  possession.  We  pointed  out  In 
the  original  opinion  that  the  commissioners' 
court  could  not  lawfully  bind  the  county 


by  such  agreement,  and  that  if  the  superior 
title  had  vested  in  the  county,  there  was 
only  one  way  of  divesting  It;  and,  In  this 
connection.  It  is  well  to  remember  that  the 
evidence  shows  there  was  no  final  settlement 
of  this  matter  with  the  commissioners'  court 
until  November,  1904,  from  which  time  to 
the  filing  of  this  suit  In  May,  1007,  would 
not  be  sufficient  to  bar  under  the  three-year 
statute.  The  most  that  can  be  said  in  ap- 
pellee's favor  is  that  he  relied  upon  the 
illegal  agreement  with  the  commissioners' 
court  to  the  effect  that  he  could  retain  title, 
as  the  county  did  not  want  It  At  least  it 
could  be  held  that  up  to  the  time  of  the  final 
settlement  in  November,  1904,  his  possession 
was  based  upon  that  agreement  Prior  to 
the  time  of  this  final  settlement  there  was 
not,  independent  of  the  first  agreement  and 
the  fact  of  possession,  any  distinct  act  of  re- 
pudiation of  the  trust  From  these  facts. 
if  the  issue  had  been  passed  upon,  the  trial 
court  could  have  concluded  that  a  repudiation 
of  the  trust  was  not  shown,  at  least,  prior  to 
the  time  of  the  settlement  in  1904 ;  and,  if  we 
were  correct  in  holding  that  appellee  occu- 
pied to  the  county  a  trust  relation  with  ref- 
erence to  this  title,  limitation  would  not  run 
until  there  was  a  repudiation.  We  are  in- 
clined to  think  that  the  evidence  on  this 
branch  of  the  case,  with  the  rules  of  law 
applied  to  it,  is  sufficient  to  show  that  there 
was  no  adverse  holding  for  a  time  sufficient 
to  bar  the  appellant's  action  under  the  three- 
year  statute.  Or  if  not  entitled  to  be  given 
any  effect,  it  could  be  considered  as  merely 
raising  an  issue  of  fact  which  the  appellee 
has  waived  by  not  requesting  It  to  be  pass- 
ed upon  by  the  court  below,  and  that  we  are 
not  authorized  to  reverse  In  order  to  permit 
its  presentation  in  another  trial. 
Motion  overruled. 


MORGAN'S  U  &  T.  R.  &  S.  S.  CO.  t. 

STREET,  r 

(Court  of  Civil  Appeals  of  Texas.    Oct  20,  1909. 

Rehearing  Denied  Nov.  10,  1909.) 

1.  Removal  or  Causes  ({  81*)— Waives  of 

RiOHT. 

A  nonresident  defendant  who  failed  to  re- 
quest the  court  to  suspend  the  trial  to  enable 
him  to  prepare  a  bond  and  application  for  re- 
moval of  the  action  to  the  federal  court  on  the 
dismissal  of  the  action  as  to  the  resident  defend- 
ant, but  who  continued  in  the  trial,  and  took  his 
chances  with  the  jury,  waived  his  right  of  re- 
moval to  the  federal  court. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {{  137,  138;  Dec.  Dig.  i 
81.»] 

2.  Courts  (5  7*)— Tbanbitobt  Actions— Per- 
sonal Torts. 

An  action  of  tort  to  the  person  Is  transi- 
tory, and  the  courts  of  one  state  may  take  juris- 
diction of  actions  for  torts  based  on  acts  or  omis- 
sions done  or  occurring  in  sister  states. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  iS  14,  16,  22-31 ;   Dec.  Dig.  §  7.*] 
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3.  CouBTs  (S  7*)— Touts  (8  2*)— Tbanbitoby 
Actions— Persokal  Tobts. 

The  right  of  the  courts  of  one  state  to 
take  jarisdiction  of  an  action  for  tort  to  the 
person,  baaed  on  acts  or  omissions  done  or  oc- 
curring in  a  sister  state,  is  not  affected  by  the 
fact  that  there  is  a  dissimilarity  between  the 
laws  of  the  two  states  as  applicable  to  the  ac- 
tion, for  the  court  taking  jurisdiction  must  apply 
the  law  of  the  state  where  the  cause  of  action 
arose. 

[Ed.  Note. — ^For  other  cases,  see  Ck>urtB,  Cent. 
Dig.  §§  14,  16,  22-31 ;  Dec.  Dig.  |  7  ;•  Torto, 
Cent  Dig.  {  2;    Dec.  Dig.  {  2.*] 

4.  Abatement  and  Rbvivai.  (}  13*)— Anothbb 
Action  Pending. 

That  a  plaintiff  in  an  action  in  the  courts 
of  Texas  for  a  personal  Injury  inflicted  in  a 
sister  state,  and  removed  to  the  federal  court 
on  the  application  of  the  nonresident  defend- 
ant, brought  an  action  in  the  sister  state  on 
the  came  caose  of  action  before  the  federal  couft 
remanded  the  cause  to  the  state  court,  did  not 
abate  the  action  in  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  M  82-98,  100;  Dec. 
Dig.  I  13.*] 

5.  Tbial  (8  143*)— Conflicting  Bvidencb— 
Question  fob  Jubt. 

The  jury  must  weigh  conflicting  evidence, 
and  determine  its  probative  force. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sf  342,  343 ;   Dec.  Dig.  i  143.»] 

6.  Masteb  and  Sebvant  (8  129*)- Injxjbt  to 
Sebvantv-Nboi-igence. 

Where  the  mud  on  a  rail  was  a  concurring 
cause  with  the  defective  condition  of  the  wheel 
and  axle  of  a  motor  car  and  of  excessive  speed 
of  the  car  in  producing  its  derailment,  injurine 
a  servant,  the  presence  of  the  mud  on  the  tall 
did  not  defeat  an  action  for  the  injury. 

[Ed.'  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  257-263;    Dec.  Dig.  i 
129.*] 
T.  Tbial,  (J  260*)— Instbtjctions— Refusal  to 

Give  Instbuctiors  Covebed  by  tbce  Chaboe 

Given. 

It  is  not  error  to  refuse  requested  charges 
embraced  in  the  court's  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  651-659 ;   Dect  Dig.  8  260.*] 

Error  from  District  Court,  Harris  County; 
Norman  G.  Klttrell,  Judge. 

Action  by  Gus  C.  Street,  Jr.,  against  Mor- 
gan's Ix)aislana  &  Texas  Railroad  &  Steam- 
ship Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Baker,  Botts,  Parker  &  Garwood,  for  plain- 
tiff In  error.  Lovejoy  &  Parker,  for  defend- 
ant in  error. 

NEII/L,  J.  This  suit  was  orlgtnally  brought 
by  defendant  In  error,  hereafter  called  plain- 
tiff, against  the  Sontbem  Pacific  Company, 
the  Texas  &  New  Orleans  Railroad  Com- 
pany, and  plaintiff  in  error,  Morgan's  Louisi- 
ana &  Texas  Railroad  &  Steamship  Company, 
hereafter  called  defendants,  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have 
been  Inflicted  through  their  negligence  when 
In  their  service  operating  a  motor  car  on  the 
railroad  of  the  last-named  defendant  in  the 
state  of  lioulslana.     Morgan's  Louisiana   & 


Texas  Railroad  &  Steamship  Company  season- 
ably filed  Its  application  and  bond  to  remove 
the  case  to  the  United  States  Circuit  Court 
for  the  Southern  District  of  Texas,  whereup- 
on the  application  was  granted,  and  the 
cause  transferred  to  the  federal  court.  On 
March  20,  1903,  upon  motion  of  plaintiff,  the 
cause  was  remanded  by  the  United  States 
Circuit  Court  to  the  district  court  of  Harris 
county,  Tex.,  wherein  the  suit  was  first  In- 
stituted. Then  each  of  the  defendants  filed 
its  original  answer  in  the  district  court  April 
7,  1903,  which  emtoaced,  on  behalf  of  each 
defendant  the  following  pleas  in  abatement 
and  demurrers,  to  wit:  (1)  A  verified  plea 
as  to  the  jurisdiction  of  the  Texas  court, 
based  on  certain  alleged  dissimilarities  be- 
tween the  laws  of  the  state  of  Louisiana  and 
of  the  state  of  Texas,  specially  alleged;  (2) 
a  plea  in  abatement,  setting  forth  that  prior 
to  the  time  this  cause  was  remanded  to  the 
state  court  a  suit,  based  on  the  same  cause 
of  action,  between  plaintiff  and  the  defend- 
ant Morgan's  Louisiana  &  Texas  Railroad  & 
Steamship  Company,  had  been  instituted 
and  was  still  pending  in  the  state  of  Louis- 
iana; (3)  a  general  demurrer;  (4)  a  special 
demurrer  on  account  of  the  misjoinder  of 
parties  defendant;  and  (5)  a  special  demur- 
rer based  on  the  contention  that  the  peti- 
tion, on  its  face,  showed  the  injury  com- 
plained of  to  have  resulted  from  the  negli- 
gence of  a  fellow  servant  The  pleas  to  the 
jurisdiction  and  in  abatement,  and  the 
demurrers,  were  duly  submitted,  beard,  and 
overruled  by  the  court.  Thereafter  the  Mor- 
gan's Louisiana  &  Texas  Railroad  &  Steam- 
ship Company  filed  its  first  amended  original 
answer,  which,  in  addition  to  said  overruled 
pleas  and  demurrers,  contained  the  following 
pleas  In  bar,  to  wit:  (1)  A  general  denial; 
(2)  the  negligence  of  a  fellow  servant;  (3) 
contributory  negligence  on  the  part  of  Street 
(a)  In  falling  to  keep  proper  lookout  for  ob- 
structions on  the  track,  and  (b)  in  sittlnit  In 
a  careless  position  and  manner  on  the  motor 
car,  without  holding  on  or  securing  himself; 
(4)  assumed  risk;  (5)  unavoidable  accident; 
(6)  a  plea  in  bar  of  the  action  by  reason  of 
various  dissimilarities  alleged  between  the 
laws  of  Louisiana  and  of  Texas  applicable 
to  such  cases.  The  case  as  to  all  the  parties 
was  then  tried  before  a  Jury,  and  resulted  in 
a  verdict  and  judgment  In  plaintiff's  favor 
against  Morgan's  Louisiana  &  Texas  Railroad 
&  Steamship  Company  In  the  sum  of  $12,500 ; 
the  plaintiff  having,  before  the  case  was  sub- 
mitted to  the  jury  by  the  charge  of  the  court, 
dismissed  it  as  to  the  other  two  defendants, 
and  the  jury  were  expressly  informed  in  the 
second  paragraph  of  the  general  charge, 
which  directed  them,  on  account  of  such  dis- 
missal, to  consider  only  the  defendant,  Mor- 
gan's Louisiana  &  Texas  Railroad  &  Steam- 
ship Company,  in  arriving  at  their  verdict 
.\fter  the  judgment  was  rendered,  the  mo- 
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tlon  for  a  new  trial  overruled,  the  court  ad- 
journed for  the  term,  and  the  petition  for  a 
writ  of  error  filed  In  the  district  court,  the 
defendant.  Morgan's  Louisiana  &  Texas  Rail- 
road &  Steamship  Company,  on  September 
25,  19OT,  filed  another  petition  and  bond  for 
removal  of  the  case  to  the  federal  court, 
which  application,  with  the  bond,  was  pre- 
sented to  and  denied  by  the  court  on  Oc- 
tober 5, 1908.  This  application  was  based  up- 
on the  g^round  of  diverse  citizenship  of  the 
parties,  and  was  urged  upon  the  theory  that 
on  the  voluntary  dismissal  by  plaintiff  of  the 
other  two  defendants  (who,  having  been  par- 
ties, defeated  the  first  application  for  remov- 
al) the  case  against  it,  as  the  only  defend- 
ant, was  removable  to  the  federal  court  up- 
on its  filing  a  proper  bond  and  application 
therefor.  As  the  action  of  the  trial  court 
in  denying  the  application  for  removal  just 
referred  to  is  assailed  by  an  assignment  of 
error,  styled  "Error  aiH>arent  of  record,"  we 
will  dlsx>ose  of  It  before  considering  those 
which  go  to  the  merits  of  the  case. 

If  it  be  conceded,  as  we  think  it  should 
be,  that  upon  the  voluntary  dismissal  of  the 
other  two  defendants  the  case  as  to  this  one, 
notwithstanding  it  had  gone  to  trial  against 
them  all,  eo  Instante  rendered  it  subject  to 
removal  to  the  federal  court  upon  the  de- 
fendant's filing  a  proper  bond  and  applica- 
tion, yet  we  are  of  the  opinion  that  it  waiv- 
ed its  right  of  such  removal,  the  case  being 
then  on  trial,  by  failing  to  request  the  court 
to  suspend  the  trial,  in  order  that  It  might 
have  time  to  inrepare  a  bond  and  application 
for  removal  and  present  it  for  the  action  of 
the  court,  and  by  taking  its  chances  for  a 
verdict  by  continuing  in  the  trial  of  the  case 
without  then  taking  such  steps  as  were  nec- 
essary to  remove  it  to  the  federal  court.  It 
cannot  be  successfully  contended  that  de- 
fendant did  not  know  of  the  fact  that  plain- 
tiff had  discontinued  hla  action  as  to  the 
other  two;  for,  as  is  shown  in  our  state- 
ment of  the  case  the  second  paragraph  of 
the  court's  charge  expressly  informed  the 
Jury  that  plalntier  had  dismissed  his  suit  as 
against  the  Southern  Pacific  Company  and 
the  Texas  ft  New  Orleans  Railroad  Company, 
and  directed  them  to  only  consider  the  de- 
fendant, Morgan's  Louisiana  &  Texas  Rail- 
road &  Steamship  Company,  in  arriving  at 
their  verdict.  If  defendant's  counsel  did  not 
know  of  the  dismissal  before,  they  knew  it 
then,  or  were  charged  with  knowledge  of  it; 
for  the  record  shows  they  were  in  court, 
where  it  was  their  duty  to  be.  And,  as  the 
court  was  required  to  read  the  charge  to  the 
Jury,  It  must  be  presumed  it  discharged 
such  duty,  and  that  it  was  beard  by  defend- 
ant's counsel.  Then  they  should  have  taken 
the  proper  steps  to  have  the  cause  removed, 
instead  of  taking  chances  of  a  verdict  in 
their  client's  favor,  and  not  have  waited  un- 
til after  the  verdict  against  the  defendant 
was  returned.  Judgment  entered  on  it,  mo- 
tion for  a  new  trial  overruled,  court  adjourn- 1 


ed,  and  application  for  a  writ  of  error  sued 
out  before  presenting  the  bond  and  applica- 
tion for  the  removal  of  the  cause. 

But  under  the  first  assignment  of  error  is 
advanced  this  proposition:  "When  a  plain- 
tiff, having  sued  in  a  state  court,  and  sought 
to  fix  Joint  liabUity  on  two  defendants,  one 
a  resident,  the  other  a  nonresident  of  the 
state,  has  k^t  his  pleading  in  this  form,  so 
that  the  case  Is  not  removable  until  after  the 
lapse  of  the  time  limited  by  the  laws  of  the 
state  for  pleading  or  answering  in  said  case, 
and  thereupon  the  plalntUT  voluntarily  aban- 
dons and  dismisses  the  case  as  against  the 
residrait  defendant  by  an  order  entered  of 
record  concurroitly  with,  and  as  a  part  of, 
a  Judgment  then  entered  against  the  non- 
resident,  such  a  device  is  a  fraud  on  the 
right  of  a  nonresident  defendant  to  have  the 
cause  removed  under  the  statutes  of  the  Unit- 
ed States.  It  estops  the  plaintiff  to  com- 
plain of  delay  in  the  removal  proceedings, 
and  vitiates  the  Judgment,  rendering  it  void 
as  against  the  exercise  by  the  nonresident 
defendant  of  his  right  and  option  to  so  re- 
move the  case  by  filing  and  presenting  his 
petition  and  bond  thereafter,  and  such  op- 
tion and  right  to  remove  will  continue  in 
defendant  so  long  as  the  removal  status  of 
the  record  continues,  and  up  to  the  time 
when  such  defendant  would  be  required  to 
plead  or  answer  in  response  to  this  new  sta- 
tus of  the  record."  We  need  not  discuss  nor 
pass  upon  the  abstract  question  of  the  sound- 
ness of  the  proposition  in  its  entirety;  for 
it  is  more  extensive  than  can  be  sustained  by 
the  record.  It  is  deemed  sufficient  to  point 
out  that  the  record  does  not  warrant  the  as- 
sertion contained  in  the  proposition  that 
plaintiff  voluntarily  abandoned  and  dismiss- 
ed his  case  against  the  resident  defendants 
"by  an  order  entered  of  record  concurrently 
with  and  as  a  part  of  the  Judgment  against 
the  nonresident"  In  this  case  no  Judgment 
was  entered,  nor  could  be,  until  after  the 
verdict  was  returned.  There  could  have 
been  no  verdict  until  after  the  charge  was 
prepared  by  the  court  and  read  to  the  Jury, 
and  the  charge  expressly  states  that  the 
plaintiff  had  dismissed  his  suit  against  the 
two  resident  defendants.  Therefore  the  or- 
der of  dismissal  was  not  entered  of  record 
"concurrently  with,  and  as  a  part  of,  the 
Judgment  against  the  nonresident  defend- 
ant." But,  as  is  shown  by  what  has  been 
said  In  disposing  of  the  preceding  assign- 
ment, the  order  was  entered  in  ample  time 
to  have  enabled  the  defendant  by  taking  the 
proper  steps  to  have  presented  its  bond  and 
aK>lication  tac  ronoval  before  the  verdict 
was  returned  and  the  Judgment  on  it  ren- 
dered. Inasmuch  as  no  such  steps  were  tak- 
en, it  cannot  be  truly  said  that  defendant's 
"option  and  right  to  remove-  continued"  after 
the  verdict  and  Judgment;  but  from  that 
time  must  be  considered  waived.  N.  P.  Ry. 
Co.  V  Austin.  133  U.  S.  315,  10  Sup.  Ct.  758. 
34  L.  Ed.  218;    Chesapeake  &  O.  Ry.  Co.  v. 
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Dixon.  179  U.  S.  140,  21  Sup.  Ot.  67,  45  L. 
Ed.  125 ;  Powers  v.  Chesapeake  &  O.  Ry.  Co., 
169  U.  8.  101,  18  Sup.  Gt.  264.  42  I*  Ed.  670; 
Jones  Y.  Mosher,  107  Fed.  561,  46  C.  G  A. 
471.  Having  thus  disposed  ot  these  pre- 
Uminary  asslgnmentB,  we  come  to  the  con- 
sideration of  those  which  question  the  valid- 
ity of  the  judgment 

Tbe  contention  on  the  part  of  defendant 
that  the  court  erred  In  not  sustaining  its 
plea  to  Its  jnrlodlctlon  by  reason  of  the  al- 
leged dissimilarity  of  the  laws  of  Louisiana — 
the  state  where  plalntlfTs  injury  was  in- 
flicted— ^to  those  of  this  state,  cannot  be  main- 
tained. The  right  of  the  courts  of  one  state 
to  take  Jurisdiction  of  causes  of  action  for 
torts  to  persons  based  upon  acts  or  omis- 
sions done  or  occurring  In  other  states  is 
established  beyond  dispute.  The  alleged  In- 
jury to  the  plaintiff  is  actionable  under  tbe 
laws  of  Louisiana  as  well  as  under  those  of 
Texas.  It  is  transitory  In  its  nature,  and 
such  as  can  be  brought  wherever  Jurisdiction 
can  be  obtained  over  the  person  of  the  de- 
fendant £ven  if  there  were  a  dissimilarity 
between  the  laws  of  tbe  two  states,  as  ap- 
plicable to  the  action,  that  would  not  deprive 
the  courts  of  Texas  of  Jurisdiction ;  for  they 
would  simply  apply  the  laws  of  the  state 
where  the  cause  of  action  arose  as  was  done 
In  this  case.  That  after  tbe  institution  of 
this  suit  tbe  plaintiff  also  sued  the  defend- 
ant on  the  same  cause  of  action  in  Louisiana 
furnished  no  cause  for  abating  tbe  suit 
brought  in  this  state. 

There  was  no  error  in  the  court's  refusing 
defendant's  request  to  Instruct  the  Jury  that, 
according  to  the  law  and  the  undisputed  evi- 
dence In  this  case,  the  plaintiff  Is  not  en- 
titled to  recover,  and  therefore  to  return  a 
verdict  in  favor  of  defendant.  Because  the 
«vldence  was  not  undisputed,  but  In  sharp 
conflict.  It  was  for  the  Jury  to  weigh  and  de- 
termine its  probative  force.  In  doing  so  they 
must  have  found  that  the  derailment  of  the 
motor  car,  which  was  the  cause  of  plaintiff's 
Injuries,  was  due  either  to  the  unsafe  and 
defective  condition  of  the  axle  of  its  front 
wheel,  or  to  the  speed  at  which  Stevens,  who 
was  defendant's  servant  and  vice  principal 
In  charge  of  and  running  the  car,  propelled 
it;  or  to  both  causes  combined.  The  evi- 
dence was  reasonably  sufficient  to  warrant 
tbe  Jury  in  finding  that  either  or  all  of  these 
acts  were  tbe  cause  of  the  derailment  which 
resulted  In  plaintiff's  injuries,  and  that  they 
all  were  negligent  acts  of  the  defendant,  and 
also  that  the  plaintiff  did  not  assume  the 
risk  of  the  derailment  from  any  of  said  neg- 
ligent acts,  and  was  gnllty  of  no  negligence 
contributing  to  his  injuries. 

This  disposition  of  the  third  assignment  of 
error,  also  disposes  of  the  fourth,  fifth,  sixth, 
and  ninth,  which  complain  that  the  evidence 
is  Insufficient  to  support  the  findings  of  tbe 
Jury,  and  also  of  the  seventh,  which  com- 


plains that  the  court  erred  in  submitting  to 
the  Jury  the  question  as  to  a  defect  in  tbe 
left  front  wheel  and  axle  of  the  car,  whether 
it  was  in  an  unsafe  and  defective  condition, 
and.  If  unsafe  and  defective,  whether  such 
condition  caused  the  car  to  leave  the  track, 
and  was  the  proximate  cause  of  plaintiff's 
Injuries,  upon  tbe  ground  that  there  was 
no  evidence  to  warrant  the  submission  of 
such  Issues. 

There  Is  no  error  in  that  part  of  the  charge 
complained  of  in  the  eighth  assignment.  If, 
as  is  said  by  tbe  court  in  that  part  of  its 
charge,  there  was  mud  on  the  rail,  and  it 
was  only  tbe  concurring  cause  with  the  con- 
dition of  the  wheel  and  axle  and  speed  of  tbe 
car,  or  with  both  together,  in  producing  the 
derailment,  then  the  presence  of  mud  on  tbe 
rail  would  not  defeat  defendant's  action,  If 
the  left  front  wheel  was  In  a  defective  and 
unsafe  condition  by  reason  of  defendant's 
negligence,  or  if  the  rate  of  speed  the  car 
was  running  was  negligence,  and  that  either 
of  such  acts  of  negligence  or  both  concurring 
caused  tbe  derailment,  either  together  or 
In  connection  with  mud  on  the  rail. 

So  much  of  the  requested  charges,  the  re- 
fosal  of  which  Is  complained  of  in  the  tenth, 
eleventh,  and  twelfth  assignments,  as  is  the 
law  applicable  to  the  case  is  embraced  In  the 
court's  main  charge. 

There  is  no  error  in  the  judgment,  and  it 
is  affirmed. 


KIRBY  LUMBER  CO.  v.  C.  R.  CUMMINGS 
&  CO. 

(Court  of  CHvll  Appeals  of  Texas.    Oct.  27,  1909. 
Rehearing  Denied  Nov.  17,  1909.) 

1.  Tbiai,    (S    141*)— Jubt   Qubstion— Unois- 
PUTED  Facts. 

Where  the  essential  facts  of  plaintiff's  cause 
of  action  are  established  by  undisputed  evidence, 
there  is  no  issue  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  336;  Dec.  Dig.  {  141.*] 

2.  Sales  (S  420*)  —  Action  by  Bdyeb  fob 
Bbeach— JuBY  Question. 

In  an  action  by  a  buyer  for  breach  of  the 
contract  of  sale,  there  is  no  question  for  the 
jury  except  the  amount  of  damages  where  the 
facts  as  to  the  contract  and  breach  are  estab- 
lished by  undisputed  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1202;  Dec  Dig.  {  420.*]^ 

3.  Sales  (|  418*)— Bbeach  of  Contract  bt 
Seller— Measure  of  Dakaoes. 

While  ordinarily  the  measure  of  damages 
for  the  vendor's  breach  of  a  contract  of  sale 
is  the  market  price  of  the  goods  at  the  time  and 
place  of  delivery,  less  the  contract  price,  if, 
when  the  contract  is  made,  tbe  vendor  has  notice 
that  the  goods  are  purchased  for  resale  in  a  par- 
ticular market  or  pursuant  to  a  particular  con- 
tract, BO  that  he  may  reasonably  be  deemed  to 
have  contracted  in  contemplation  of  such  pur- 
pose, damages  may  be  recovered  on  tbe  basis  of 
such  market  or  such  special  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1192,  1193 ;   Dec.  Dig.  {  418.*] 
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122S.W.— 18 


Digitized  by 


Google 


274 


122  SOUTHWESTERN  RBPORTBH. 


(Tex. 


4.  Apfbai,  ard  Ebbob  n  1051*)— Hakmuess 
Ebrob— Adicission  of  Evidence. 

Error  in  admitting  evidence  on  the  amount 
of  damages  was  faarmKSB  where  the  undisputed 
evidence  tully  sustained  the  verdict  as  to  the 
damages  awarded,  measured  by  the  rule  prop- 
erly given  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4163 ;   D^.  Dig.  §  1051.*] 

5.  Pleading  (§  248*)  —  Auekduent  —  New 
Cause  op  Action. 

Where  both  the  original' and  amended  peti- 
tions were  based  upon  a  breach  of  the  same 
contract,  that  plaintiff  construed  the  contract 
as  one  of  agency  in  the  original  petition,  and  as 
a  contract  of  sale  in  the  amended  petition,  did 
not  make  the  amended  petition  set  up  a  new 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §$  701,  702 ;   Dec.  Dig.  §  248.*] 

6.  Saxes  (S  400*)— Remedt  ov  Buteb— Ac- 
tion FOB  Breach— Conditions  Pbecedent. 

Where,  in  an  action  for  breach  of  contract 
to  deliver  lumber  sold,  it  appeared  that  the 
seller  had  no  lumber  on  hand  at  the  time  for 
delivery  which  it  intended  to  deliver  under  the 
contract,  the  buyer  was  not  bound  to  inspect 
and  select  any  lumber  in  order  to  sue  for  the 
seller's  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  1156,  1157 ;  Dec.  Dig.  i  406.*] 

7.  Sbt-Off  and  Countebclaim  (S  55*)— Un- 
liquidated Deu^nds  —  Existence  of  Skt- 
OtP. 

Where  plaintiff  at  the  accrual  of  an  indebt- 
edness owing  by  him  under  a  contract  was  en- 
titled, as  damages  for  breach  of  the  contract, 
to  a  much  larger  sum  than  the  amount  due,  in- 
terest on  such  amount  wajs  properly  disallowed. 
[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim.  Cent.  Dig.  S  126;  Dec.  Dig.  I  55.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  O.  Klttrell,  Judge. 

Action  by  C.  R.  Cummlngs  &  Co.  against 
the  Kirby  Lumber  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Moye  Wicks  and  Andrews,  Ball  *  Street- 
man,  for  appellant.  Hutcheson,  Campbell  4 
Hutcheson,  for  appellees. 

NEILL,  J.  Tills  suit  was  brought  by  ap- 
pellees to  recover  damages  against  appellant 
for  the  breach  of  certain  alleged  sales  of  lum- 
ber made  by  the  latter  to  the  former;  the 
breach  alleged  being  the  company's  failure  to 
deliver  the  lumber  contracted  for.  The  de- 
fendant answered  by  general  and  special  ex- 
ceptions to  plalntiflt's  first  amended  original 
petition,  on  which  the  case  was  tried,  a  gen- 
eral denial,  pleas  of  limitation,  and  certain 
other  pleas  in  bar,  which  will  hereafter  be  re- 
ferred to.  The  case  was  tried  before  a  Jury, 
whom,  after  the  evidence  was  introdneecl,  the 
court  Instructed  as  follows: 

"The  undisputed  evidence  shows  that  the 
360,000  feet  of  lumber  bought  by  the  plaintiff 
of  the  defendants  on  the  23d  of  July,  1902, 
was  ultimately  delivered,  and  consequently 
you  will  not  consider  that  matter  at  all  in 
making  up  your  verdict. 

"(2)  The  evidence  is  also  undisputed  that 
all  the  orders  beginning  near  the  foot  of  page 


2  of  the  plaintiffs'  first  amended  original  peti- 
tion filed  April  25,  1908,  the  first  order  be- 
ing No.  517,  continuing  down  to  and  on  to 
page  6,  the  last  being  order  No.  551,  were 
all  given  to  the  defendant  Kirby  Lumber 
Company  by  the  plaintiffs,  and  were  by  said 
company  accepted  for  delivery  in  the  quanti- 
ties and  at  the  prices  and  at  the  times  stated 
in  the  petition. 

"(3)  The  evidence  Is  also  undisputed  that 
the  Kirby  Lumber  Company  would  not  have 
any  connection  with  or  sell  to  any  person  in 
Germany  or  beyond  the  seas,  but  that  all  the 
orders  above  cited  were  sold  to  and  charged 
to  C.  R.  Cummlngs  &  Co.,  and  that  they  were 
placed  on  the  books  of  the  Kirby  Lumber 
Company  as  a  charge  against  -the  said  C.  R. 
Cummlngs  &  Co.,  and  It  is  further  undisputed 
that  the  said  Kirby  Lumber  Company  knew 
when  the  orders  were  given  that  the  lumber 
was  bought  to  be  shipped  abroad  and  sold  in 
foreign  markets. 

"(4)  It  Is  further  undisputed  that  none  of 
the  lumber  was  delivered,  and  the  only  duty 
devolving  upon  you  is  to  determine  what  loss 
Cummlngs  &  Co.  suffered  by  reason  of  such 
failure  on  the  part  of  the  Kirby  Lumber 
Company  to  deliver  the  lumber.  In  arriv- 
ing at  this,  you  will  take  the  price  at 
which  the  lumber  was  sold  for  delivery  at 
Rotterdam  or  at  Hamburg,  as  the  case  may 
be,  in  each  instance,  and  then  ascertain  what 
the  lumber  was  worth  in  that  market  at  the 
time  It  was  to  have  been  delivered,  and  al- 
low the  plaintiffs  as  damages  the  difference- 
between  the  two  prices  per  thousand  feet, 
and  will  find  what  that  difference  amounted 
to  as  to  each  shipment,  and  then  add  to  the 
amount  you  so  find  to  have  been  the  loss  or 
damages  of  the  plaintiffs  on  each  shipment  5 
per  cent,  on  the  amount  which  the  whole 
shipment  would  have  brought  at  the  place  of ' 
delivery  at  the  time  it  was  contracted  to  be- 
delivered.  You  will  pursue  this  method  of 
calculation  as  to  each  shipment  In  regular 
sequence,  and  find  the  aggregate  of  such  loss, 
If  any,  as  yon  find  there  was,  and  then  from, 
that  aggregate  you  will  deduct  the  credit  of 
$2,302.59,  admitted  to  be  due  by  the  plaintiffs 
to  the  defendant  upon  some  other  account,, 
and  add  to  the  balance  so  remaining  6  per- 
cent. Interest  per 'annum  from  June  1,  1903, 
to  this  date,  and  return  your  verdict  for  the- 
plalntlffs  for  the  sum  resulting  from  this 
method  of  inquiry  and  calculation.  You  will 
then  find  for  the  plaintiffs  the  sum  of  $925.83. 
as  the  amount  paid  Langbehn  &  Co.,  but  will 
allow  no  interest  on  that  amount,  and  then, 
by  adding  the  sum  of  $925.83  to  the  aggregate 
so  found  as  above  stated,  state  the  total  due- 
at  this  date,  and  return  your  verdict  there- 
for." 

In  response  to  the  charge  the  Jury  returned, 
the  following  verdict: 

"We,  the  jury,  "find  for  the  plaintiff,  C.  R. 
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Cummlngs  &  Co.,  damages  and  Interest  as 
follows: 


Order  517, 

"  521, 

•  524, 

"  531, 

"  532, 

"  533, 

»  535, 

"  546, 

-  551, 


»10,310  16 
Interest  6%  Jane  1,  1903,  to  date  2,378  25 
Claim  of  Langbehn  &  Co 925  83 


damages $     830  77 

397  70 

353  64 

"        6,418  19 

"       524  19 

"       102  90 

"       1,806  06 

573  17 

"       303  56 


113,614  24 
Less  amt.  due  Kirby  Lumber  Go.. .      2|302  69 


Total $11,311  65" 

Upon  the  verdict  judgment  was  entered  In 
favor  of  plaintiffs  for  the  sum  of  $11,311.65, 
with  Interest  from  Its  date. 

We  find  that  the  undisputed  evldenoe  estab- 
lishes beyond  question  such  matters  of  fact 
as  the  jury  were  charged  by  the  court  were 
tncontrovertibly  proved,  and  that  It  is  rea- 
sonably sufficient  to  support  the  verdict  as  to 
the  damages.  We  deem  It  unnecessary  to 
consider  and  discuss  seriatim  the  numerous 
assignments  presented  In  appellant's  brief, 
for  many  can  be  disposed  of  on  principles  of 
law  applicable  alike  to  them  all. 

Our  conclusions  of  fact  dispose  of  the  as- 
signments which  attack  the  part  of  the 
charge  which  enumerates  certain  matters  of 
fact  proved  by  the  undisputed  evidence ;  for, 
when  the  undisputed  evidence  establishes  be- 
yond controversy  facts  essential  to  plaintiff's 
action  or  to  the  defense  of  his  adversary, 
as  to  such  matters  there  can  be  no  issues  of 
fact  to  submit  to  the  Jury's  finding  but  they 
become  matters  of  law  for  the  court  to  de- 
termine. Hence,  under  the  undisputed  evi- 
dence, it  was  proper  for  the  court  to  submit 
to  the  Jury  only  the  question  as  to  the  amount 
of  damages  plaintiffs  bad'  sustained  by  de- 
fendant's breach  of  the  contracts. 

Bat  It  Is  complained  that  the  charge  gives 
to  the  Jury  the  wrong  measure  of  damages  in 
a  case  like  this,  where  the  breach  consists  in 
the  vendor's  failure  to  deliver  to  the  vendee 
the  goods  contracted  for.  Ordinarily,  if  a 
contract  for  the  sale  of  personalty,  executory 
on  the  part  of  the  vendor.  Is  broken  by  him, 
the  measure  of  damages  Is  the  market  price 
of  Bocb  property  less  the  contract  price,  and 
the  market  price  for  this  purpose  must  be 
determined  as  to  the  time  and  place  of  the 
delivery  agreed  upon.  But,  if  at  the  time  the 
contract  is  made  the  vendor  has  notice  or 
knowledge  that  the  goods  are  being  purchased 
for  sale  in  a  particular  market,  or  to  be  sup- 
plied in  pursuance  of  a  particular  contract, 
he  may  fairly  and  reasonably  be  deemed  to 
have  made  his  contract  In  contemplation  of 
that  purpose,  and  to  have  assumed  the  risks 
thereby  entailed,  then.  If  he  breaks  his  con- 
tract, damages  for  loss  caused  thereby,  if  not 
uncertain  and  remote,  may  be  recovered.  3 
Page  on  Contracts,  }  1589 ;  Mechem  on  Sales,  | 


{  1763;  Sutherland  on  Damages,  §  52.  In 
this  case  the  evidence  conclusively  shows  that 
at  the  time  the  sales  were  made  defendant 
knew  that  plaintiffs  purchased  the  lumber 
for  resale  In  a  foreign  market — at  Rotterdam 
or  at  Hamburg.  In  fact,  the  defendant  knew 
when  It  sold  plaintiffs  the  lumber  that  they 
bought  It  for  delivery  to  parties  In  Rotter- 
dam and  Hamburg,  with  whom  they  had  con- 
tracted to  sell  It  at  prices  designated  In  the 
orders  which  they  furnished  the  defendant  at 
the  time  It  made  the  contracts  with  them  up- 
on which  this  action  Is  founded.  We  think, 
therefore,  that  the  proper  measure  of  dam- 
ages was  presented  to  the  Jury  In  the  conrt'i 
charge.  While  It  may  be  that  In  view  of  the 
court's  charge  the  evidence  as  to  prices  at 
which  plaintiffs  had  contracted  resales  of  the 
lumber  In  Rotterdam  and  Hamburg,  and  as 
to  their  having  to  Indemnify  the  parties  to 
whom  they  sold  for  the  damages  they  sus- 
tained by  reason  of 'their  inability  to  deliver 
the  lumber,  occasioned  by  defendant's  breach 
of  its  contract,  was  Irrelevant,  It  cannot  be 
held  to  have  been  Inadmissible  In  view  of 
plaintlfTs  pleadings.  If,  however,  all  the  evi- 
dence, the  admission  of  which  Is  complained 
of  by  numerous  assignments,  should  be  deem- 
ed inadmlBsible  under  the  objections  urged  to 
Its  introduction,  still.  Inasmuch  as  the  undis- 
puted evidence  tally  sustains  the  verdict  as 
to  the  damages,  measured  by  the  rule  given 
the  Jury,  its  introduction  could  have  In  no 
way  affected  the  verdict,  and  such  error.  If 
error,  was  therefore  harmless. 

The  plaintiffs'  first  amended  original  peti- 
tion declares  upon  the  same  contracts  that 
were  sued  upon  In  their  original  petition,  the 
breach  of  Which  In  each  pleading  is  the  foun- 
dation of  the  action.  That  the  plaintiffs  did 
not  place  the  same  construction  upon  the  con- 
tracts in  each  pleading — having  construed 
them  In  the  first  as  contracts  of  agency  and 
In  the  other  as  a  contract  of  sale — did  not 
constitute  the  filing  of  the  first  amended 
original  petition  the  beginning  of  a  new  or 
different  cause  of  action.  In  view  of  this.  It 
is  apparent  from  the  dates  of  the  several  con- 
tracts and  of  the  filing  of  the  original  peti- 
tion that  plaintiffs'  action  was  not  barred  by 
the  statutes  of  limitations  pleaded,  and  that 
the  court  did  not  err  In  refusing  to  submit  as 
an  issue  In  the  case  the  question  of  limita- 
tion to  the  Jury. 

From  the  uncontroverted  evidence  the  de- 
fendants had  no  lumber  on  hand  that  It  In- 
tended to  deliver  the  plaintiffs  under  the  con- 
tracts. Hence  plaintiffs'  failure  to  Inspect 
and  select  the  lumber  cannot  be  urged  as  a 
defense  to  this  action. 

Inasmuch  as  plaintiffs  were  entitled,  as 
damages,  to  a  much  larger  sum  than  the  $2,- 
302.59  they  owed  defendant  at  the  time  such 
sum  became  due,  there  was  no  error  in  the 
court's  not  allowing  defendant  Interest  on 
such  amount.   * 

There  Is  no  error  In  the  Judgment,  and  It  la 
affirmed. 
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DOLINSEI  et  al.  ▼.  FIRST  NAT.  BANK  OF 
PITTSBURG  et  al. 

(Court  of  Civil   Appeals  of  Texaa.     Oct.  28, 
1909.) 

1.  Pbikcipai,  and  Aqent  (S  69*)— Ppbohasb 
BY  Agent— AccotjNTiNO  fob  Profits. 

The  purchasers  of  property  requested  the 
vendor  to  purchase  other  property  for  them. 
He  was  not  told  what  to  pay  for  it,  bat,  upon 
his  asking  to  be  limited  as  to  the  price,  he  was 
told  not  to  give  more  than  $6,000.  He  was  to 
receive  nothing  for  making  the  purchase.  He 
paid  $5,000  for  the  property,  and  took  a  bill 
of  sale  tor  $5,800,  and  on  the  same  day  deeded 
it  to  the  purchasers  for  $5,800.  Held  that,  in 
making  the  purchase,  he  acted  as  agent  for  the 
purchasers,  so  that  he  was  bound  to  account  to 
them  for  his  profit  on  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  U  130,  132,  140;  Dec.  Dig. 
§69.»] 

2.  Appeal  and  Erbob  (S  852*)  —  Retikw  — 
Scope  and  Tbeobt  of  Case. 

Where  plaintiff  in  an  action  on  a  note  plead 
ed  performance  of  a  condition  precedent,  but 
not  a  waiver  by  defendant  of  performance,  the 
court,  on  plaintiff's  appeal,  need  not  consider 
whether  the  evidence  supports  a  finding  tliat 
there  was  such  a  waiver  of  performance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3402 ;   Dec  Dig.  S  852.*] 

8.  Contracts  (j  346*)  —  Action  —  Pleading 
AND  PBOOF— Performance— Waives. 

Plaintiff,  who  pleads  performance  of  a  con- 
dition precedent,  cannot  recover  on  proof  of 
a  waiver  by  defendant  of  such  performance. 

[Eid.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1750;   Dec.  Dig.  }  346.*] 

4.  Vendor  and  Pubohabeb  ({  285*)— Ven- 
dob's  Lien— Foreclosure— Judouent. 

In  an  action  to  foreclose  a  vendor's  lien  re- 
tained in  a  note  for  the  purchase  price  of  prop- 
erty, no  Judgment  except  for  foreclosure  should 
be  rendered  against  a  defendant  who  has  suc- 
ceeded to  the  rights  of  the  makers  of  a  note,  in 
the  absence  of  allegations  in  the  pleadings  show- 
ing a  further  liability  and  a  prayer  for  further 
relief  against  such  defendant  than  such  fore- 
closure. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  803-803;  Dec.  Dig. 
§285.*] 

5.  Bills  and  Notes  (|  120*)— Vendor's  Lien 
—Note— Construction— "We  ob  Either  of 
VB  Promise  to  Pat." 

Where  a  vendor's  lien  note  stated  that  "we 
or  either  of  na  promise  to  pay,"  etc.,  the  liabil- 
ity of  the  four  makers  was  properly  held  joint 
and  several,  though  the  conveyance,  a  part  of 
the  consideration  of  which  was  represented  by 
the  note,  stated  that  the  cash  payment  was  made 
by  the  purchasers  in  the  proportions  of  one- 
fourth,  one-third,  one-sixth,  and  one-fourth,  and 
that  toe  amounts  to  be  paid  by  the  purchasers 
on  the  note  were  in  the  same  proportions. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  257 ;   Dec.  Dig.  S  120.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7421,  7422.] 

Appeal  from  District  Court,  Camp  County; 
R.  W.  Simpson,  Judge. 

Action  by  the  First  National  Bank  of  Pitts- 
burg against  P.  Dollnskl,  H.  D.  Knight,  and 
otbers.  Judgment  for  plaintitf  against  all  de- 
fendants, and  for  defendant  Knight  against 
the  other  defendants,  who  appeal.    Aiflrmed 


as  to  the  Judgment  In  favor  of  the  bank 
against  Knlgbt,  and  in  other  respects  revers- 
ed and  remanded  for  new  trial. 

The  suit  was  by  the  appellee  bank  against 
the  appellants  P.  Dollnskl,  C.  G.  Davis,  J.  B. 
Greer,  and  P.  W.  Thorsell  as  makers,  and 
against  appellee  H.  D.  Knight  as  an  Indorser, 
to  recover  a  balance  of  $1,800,  Interest  and 
attorney's  fees,  alleged  to  be  due  on  a  promis- 
sory note  for  the  sum  of  $5,300,  payable  to 
said  ECnIght,  and  representing  a  part  of  the 
purchase  price  of  a  saw  and  a  shingle  mill, 
certain  pine  timber,  and  other  property 
which  need  not  be  specified,  and  as  against 
said  appellants  and  appellee  .Knight  and  as 
against  appellant  the  Progressive  Lumber 
Company  to  foreclose  a  vendor's  lien  recited 
in  the  note  as  having  been  retained  on  the 
property  to  secure  the  payment  thereof.  In 
accordance  with  the  verdict  of  a  Jury,  Judg- 
ment was  rendered  In  favor  of  the  bank 
against  all  the  Other  parties  for  the  sum  of 
$2,277.44,  Interest  and  costs,  and  foreclosing 
the  vendor's  Hen  as  prayed  for,  and  In  favor 
of  Knight  over  against  all  the  appellants  for 
said  sum  of  $2,277.44  and  costs.  The  appeal 
Is  prosecuted  by  Dollnskl,  Greer,  Thorsell, 
Davis,  and  the  Progressive  Lumber  Com- 
pany. 

The  note  declared  upon  was  as  follows: 
"$5,300.00.  Gilmer,  Texas,  February  6th,  1907. 
On  or  before  the  first  day  of  January,  1908, 
we  or  either  of  us  promise  to  pay  to  H.  D. 
Knight  or  order  the  sum  of  Fifty  Three  Hun- 
dred  Dollars  for  value  received,  with  Inter- 
est from  date  hereof  at  the  rate  of  eight  per 
cent,  per  annum  until  paid.  And  In  case  this 
note  Is  placed  In  the  hands  of  attorneys  for 
collection  by  suit  we  agree  to  pay  10%  ad- 
ditional as  attorney's  fees.  This  note  Is  giv- 
en in  part  consideration  for  the  purchase 
money  for  one  saw  mil)  complete,  and  Thir- 
teen hundred  and  forty  five  acres  of  Pine 
saw  timber,  this  day  conveyed  Phillip  Do- 
llnskl, C.  O.  Davis,  J.  B.  Greer  and  P.  W. 
Thorsell,  on  which  property  a  vendor's  lien 
is  hereby  retained  until  the  purchase  money 
Is  fully  paid.  It  is  fui^her  agreed  by  the 
said  H.  D.  Knight  that  he  Is  to  furnish  the 
Grantees  herein  the  amount  of  One  hundred 
acres  of  virgin  Fine  timber.  In  order  that 
the  amount  of  1345  acres  conveyed  In  said 
deed  may  be  completed.  One  thousand  dol- 
lars of  this  note  not  to  be  paid  until  100  acres 
Is  deeded  to  said  grantees  by  good  and  suf- 
ficient deed.  The  said  H.  D.  Knight  agrees 
further  that  he  will  secure  releases  for  ap- 
proximately $900.00  outstanding  against  said 
timber  before  the  payment  of  this  note. 
[Signed]  PliUIip  Dollnskl.  G.  O.  Davis.  J. 
B.  Greer.  P.  W.  Thorsell."  A  portion  of  the 
Instrument  conveying  the  property  referred 
to  from  Knight  to  appellants  Dollnskl,  Davis, 
Greer,  and  Thorsell,  bearing  the  same  date 
as  the  note,  was  as  follows:  "Know  all  men 
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by  these  presents:  that  I,  H.  D.  Knight  of 
the  county  of  Upshur  and  state  of  Texas,  for 
and  In  consideration  of  the  sum  of  twenty- 
two  thousand  and  one  hundred  dollars  to  me 
paid  and  secured  to  be  paid  by  Phillip  Do- 
UnsU,  C  G.  Davis,  J.  B.  Greer  and  P.  W. 
niorsell,  as  follows:  Sixteen  thousand  and 
eight  hundred  dollars  cash  In  hand  paid,  the 
receipt  whereof  Is  fully  acknowledged,  and 
the  sum  of  fifty  three  hundred  dollars  In  one 
certain  promissory  note  executed  by  the  said 
grantees  to  said  H.  D.  Knight  for  said  sum, 
due  January  first,  1908,  with  Interest  from 
date  hereof  until  paid  at  the  rate  of  eight 
per  cent  per  annum,  and  the  respective 
amounts  paid  by  the  grantees  herein  is  as  fol- 
lows, Phillip  DoUnskl  forty-two  hundred  dol- 
lars, the  same  being  his  one-fourth  Interest 
of  the  casb  payment;  C.  G.  Davis  fifty -six 
hnndred  dollars,  the  same  being  his  one-third 
interest  In  the  cash  payment;  J.  B.  Greer 
twenty-eight  hundred  dollars,  the  same  being 
bis  one-sixth  Interest  In  the  cash  payment; 
P.  W.  "niorsell  forty-two  hundred  dollars,  the 
same  being  his  one-fourth  Interest  in  the 
cash  payment.  The  respective  amounts  to  be 
paid  by  the  grantees  on  the  said  note  being 
In  the  order  above  named,  one-fonrth,  one- 
third,  one-Blxtli,  and  one-fourth  I>eing  in  the 
same  proportion  as  the  cash  payment" 

Hell  &  _  Stephens  and  Sam  D.  Snodgrass, 
for  appellants.  Warren  &  Brlggs  and  W.  B. 
Heath,  for  appellees. 

WILLSON.  C.  J.  (after  stating  the  facts 
as  above).  Appellants  Insist  that  the  uncon- 
tradicted evidence  showed  that  In  purchas- 
ing the  shingle  mill  Knight  acted  for  them 
as  their  agent  and  therefore  that  they  were 
entitled  to'  have  allowed  as  an  offset  against 
the  balance  remaining  unpaid  on  the  note 
the  sum  of  $800,  representing  the  difference 
between  $5,000,  the  sum  Knight  actually 
paid  for  the  shingle  mill,  and  $.5,800,  the 
sum  be  r^resented  to  them  he  had  paid  for 
It  and  the  sum  be  demanded  and  received 
of  them  on  account  of  same.  Knight  tes- 
tified: 'They,"  referring  to  appellants  Do- 
Ilnskl,  Davis,  Greer,  and  Thorsell,  "asked  me 
to  buy  the  property  for  them,  and  I  told 
tbem  I  would,  and  went  but  did  not  buy 
It  for  tbem.  I  did  not  tell  them  I  was  going 
to  bny  that  property  for  myself.  I  did  not 
tell  them  anything  about  It.  I  don't  remem- 
ber tbem  asking  me  to  buy  it  directly  for 
tbem.  They  asked  me  to  go  and  buy  It  I 
suppose  for  tbem,  but  they  did  not  say  I 
was  to  buy  It  for  tbem.  They  did  not  tell 
me  how  much  to  pay  for  It  When  I  start- 
ed. I  said,  Tou  had  better  limit  me  on  this 
thing,  because  I  might  give  more  than  yon 
want  to  give  for  it;'  and  they  said,  'Don't 
give  over  $6,000.'  They  did  not  want  to 
give  any  more  than  that  Tbey  said,  'Don't 
pay  over  $0,000.'  They  were  not  to  give  me 
anything  for  making  the  purchase  of  that 
Brown  property  for  them.  There  was  noth- 
tag  said  about  It  at  alL    •     •    *     I  paid 


$5,000  for  the  property.  I  deeded  the  same 
property  to  them  the  same  day  I  got  It 
*  *  *  I  took  a  bill  of  sale  to  the  Brown 
property  for  $5,800.  This  Is  the  bill  of  sale 
that  Brown  executed  to  me  that  same  day. 
When  I  went  back,  I  showed  this  bin  of  sale 
to  these  parties.  I  gave  it  to  them.  Thj 
bill  of  sale  shows  the  consideration  paid  for 
the  Brown  property  was  $5,800.  The  rea- 
son I  did  that  was  because  It  salted  me  to 
do  It  that  way.  But  as  a  matter  of  fact  I 
only  paid  $5,000  for  It  I  did  not  say  there 
to  those  gentlemen,  'This  Is  what  I  paid  for 
It'  I  never  did  say  that  They  did  not  ask 
me.  Tbey  never  asked  me  If  I  did  not  pay 
but  $5,000  for  that  property.  I  never  told 
them  what  I  really  paid  for  this  piece  of 
property.  They  did  not  ask  me,  and  I  did 
not  tell  tbem  voluntarily.  I  got  $5,800  for 
the  property  because  that  Is  what  I  asked 
them  for  It  I  did  not  represent  anything 
about  the  price  to  tbem,  any  more  than  I 
Just  showed  tbem  the  bill  of  sale."  From 
the  testimony  quoted  we  think  the  conclu- 
sion is  Irresistible  that,  when  be  purchased 
the  shingle  mill.  Knight  acted  as  appellants' 
agent  and  we  do  not  think  the  conclusion 
Is  weakened  by  other  portions  of  Knight's 
testimony  tending  to  show  that  he  may  have 
believed  he  acted  for  himself  In  purchasing 
the  shingle  mill,  and  that  at  the  time  be 
undertook  to  represent  appellants  In  the  pur- 
chase thereof  the  negotiations  between  him- 
self and  appellants  with  respect  to  the  sale 
by  him  to  tbem  of  his  sawmill  had  not 
reached  a  point  where  appellants  had  be- 
come bound  to  purchase  his  sawmill  prop- 
erty In  the  event  they  secured  the  shingle 
mill.  Whether  they  bad  become  bound  to 
purchase  the  sawmill  property  or  not,  when 
they  authorized  Knight  on  their  account  to 
purchase  the  shingle  mill,  they  became 
bound  to  receive  and  pay  for  same  after 
Knight  had  purchased  It  for  them  at  a  price 
authorized  by  them.  And,  as  their  agent, 
the  latter  became  bound,  when  he  took  a 
conveyance  to  himself  of  the  sbingle  mill, 
to  convey  same  to  appellants  at  the  price  he 
paid  for  It  He  would  not  be  permitted  to 
make  a  profit  for  himself  out  of  his  agency 
by  selling  to  bis  principals  at  a  price  In  ex- 
cess of  that  he  paid  for  It  property  he  had 
undertaken  to  purchase  on  their  account  1 
Clark  &  Skyles  on  Agency,  p.  900.  On  the 
evidence  as  It  appears  In  the  record,  w« 
think  the  peremptory  Instruction  requested 
by  appellants  directing  the  Jury  to  find  In 
their  favor  the  offset  of  $800  claimed  as 
specified  should  have  been  given. 

By  the  terms  of  the  contract  between  the 
parties  to  the  note  declared  upon,  $1,000 
of  the  amount  thereof  was  not  to  be  paid  un- 
til 100  acres  of  virgin  pine  timber,  in  addi- 
tion to  the  quantity  conveyed  by  the  instru- 
ment referred  to  In  the  note,  had  been  con- 
veyed by  a  "good  and  sufflclent  deed"  to  the 
makers  thereof.  Appellants  insist  that  the 
testimony  showed  that  In  the  particular  re- 


Digitized  by 


Google 


278 


122  SOUTHWESTERN  BEPORTBB. 


(Tex. 


ferred  to  the  contract  had  not  been  compiled 
with,  and  therefore,  In  so  tar  as  the  Judg- 
ment awarded  a  recovery  against  them  for 
the  |1,000  interest,  eta.  It  Is  erroneous,  be- 
cause contrary  to  the  evidence.  That  the 
100  acrea  of  timber,  nor  any  part  of  it,  nev- 
er was  conveyed  to  appellants,  seems  to 
Iiave  been  conclusively  eetablisbed  by  un- 
contradicted testimony.  Appellees  sought 
to  avoid  the  consequence  of  the  failure  on 
Knight's  part  to  comply  with  his  undertak- 
ing to  make  a  conveyance  of  such  timber 
by  a  "good  and  sufficient  deed"  by  testimo- 
ny tending  to  show  that  the  Progressive 
Lumber  Company,  succeeding  to  the  rights 
of  the  makers  of  the  note,  had  cat  and  man- 
ufactured into  lumber  for  its  own  use  the 
timber  off  of  29  acres  of  land  belonging  to 
Knight,  and  that  Davis,  as  president  of  said 
lumber  company,  had  accepted  as  a  compli- 
ance on  the  part  'of  Knight  with  his  under- 
taking a  conveyance  to  him  (Knight)  from 
one  Ferguson  of  71  acres  of  timber  owned 
in  common  by  Ferguson  and  other  persons 
jvfjao  did  not  Join  in  the  conveyance.  Davis 
denied  having  so  accepted  such  a  deed;  and, 
without  going  into  a  discussion  of  the  evi- 
dence on  that  phase  of  the  case,  we  will  say, 
if  it  established  anything,  it  established  a 
waiver  by  Davis  of  the  performance  by 
Knight  of  that  term  oiF  the  contract,  and 
not  a  performance,  substantial  or  otherwise, 
thereof.  The  allegation  in  appellees'  plead- 
ing was  that  Knight  bad  performed  the  un- 
dertaking in  question  by  conveying  to  ap- 
pellants the  100  acres  of  virgin  pine  timber. 
They  did  not  allege  a  waiver  by  appellants 
of  a  performance  by  Knight  of  his  under- 
takings. It  therefore  is  unnecessary  to  con- 
sider whether  the  testimony  was  sufficient 
to  support  a  finding  by  the  Jury  that  there 
was  such  a  waiver  or  not.  To  be  available 
as  an  excuse  for  the  nonperformance  by 
Knight  of  his  undertaking,  the  waiver  must 
have  been  pleaded.  Insurance  Co.  v.  Hol- 
comb,  89  Tex.  410,  34  S.  W.  915;  Insurance 
Co.  V.  Brown,  82  Tex.  631,  18  S.  W.  715;  In- 
surance Co.  V.  Daniels  (Tex.  Civ.  App.)  33 
S.  W.  550. 

"  For  the  errors  indicated  by  what  has  been 
said,  the  Judgment  except  so  far  as  It  is  tn 
favor  of  the  bank  against  appellee  Knight 
will  be  reversed.  On  another  trial,  in  the 
event  of  a  recovery  by  the  appellees,  if  the 
pleadings  remain  as  they  are,  a  Judgment 
other  than  for  a  foreclosure  of  the  lien  as- 
serted should  not  be  rendered  against  the 
Progressive  Lumber  Company.  Facts  show- 
ing further  liability  on  its  part  were  not 
alleged,  and  the  only  relief  prayed  for  as 
against  it  was  for  a  foreclosure  of  the  lien. 

We  do  not  think  the  court  erred  in  con- 
struing the  contract  between  the  parties  to 
the  note  as  binding  the  makers  Jointly  and 
severally  for  the  full  amount  of  the  bal- 
ance, if  any,  due  on  the  note.    Such  a  con- 


struction was  necessary  to  give  effect  to  the 
language  of  the  contract  as  evidenced  by  the 
note  and  the  instrument  conveying  the  prop- 
erty from  Knight  to  Dolinskl,  Davis,  Greer, 
and  Thorsell.  We  think  the  recital  of  the 
proportions  paid  and  to  be  paid  of  the  pur- 
chase price  of  the  property  by  the  purchas- 
ers thereof  should  be  construed  as  intended 
as  between  themselves  to  evidence  th^r  re- 
spective interests  in  it 

So  far  as  the  Judgment  is  in  favor  of  the 
bank  against  appellee  Knight  it  will  be  af- 
firmed. In  all  other  respects  It  will  be  re- 
versed, and  the  cause  will  be  remanded  for 
a  new  trial  on  the  issues  remaining. 


ATTOTAC  RIVER  LUMBER  00.  ir.  PAY^'B. 

(Court   of   Civil   Appeals   of   Texas.      Nov.    1, 
1909.) 

1.  Masteb  and  Servant  (8  79»)— Time  CnscKS 
—Payment  in  Mebchandise— Liabilitt. 

An  employer  issuing  checks  to  his  employte. 
payable  only  in  merchandise  at  the  employer's 
store  is  not  liable  in  money  to  the  employ^ 
or  their  assignee  for  the  amount  of  the  checks 
unless  demand  for  their  payment  In  merchandise 
is   refused. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  104;    Dec.  Dig.  !  79.*] 

2.  Biixs  AND  Notes  (S  162*)— Time  Checks— 
Payment  in  Mekohandise  —  "Neqotiabue 
instbument." 

Checks  issued  to  employes  payable  only 
in  merchandise  at  the  employer's  store  are 
not  negotiable  Instruments  payable  to  bearer, 
and  mere  possession  of  them  b^  a  third  person 
raises  no  presumption  that  he  is  entitled  to  the 
rights  of  the  employes,  and,  in  the  absence  of 
evidence  that  the  third  person  has  acquired  the 
right  of  the  employes,  be  is  not  entitled  to  re- 
cover thereon. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  g  397;    Dec.  Dig.  g  162.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4767-4770;    vol.  a  p.  7731.] 

Appeal  from  District  Court,  Nacogdoches 
County ;   James  I.  Perkins,  Judge. 

Action  by  Mrs.  N.  Payne  against  the  At- 
toyac  River  Lumber  Company.  From  a  Judg- 
ment for  plalntifT,  defendant  appeals.  Re- 
versed and  remanded 

June  C.  Harris  and  Ingraham,  Middle- 
brook  &  Hodges,  for  appellant  King  &  King 
and  C.  D.  Mims,  for  appellee. 

PLEASANTS,  0.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover  the 
sum  of  $738.65,  th^  aggregate  amount  of  cer- 
tain time  checks  Issued  by  the  appellant  to 
various  of  its  employes,  and  claimed  to  be 
owned  by  appellee. 

In  addition  to  general  and  special  excep- 
tions and  general  denial,  the  defendant's  an- 
swer contains  the  following  special  pleas: 
"Further  answering  herein,  defendant  denies 
that  it  ever  at  any  time  issued  any  time 
checks  which  were  given  for  labor  performed 
by  its  employes  to  be  redeemed  in  cash  or 
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payable  to  any  one,  except  In  this:  That  de- 
fendant has  beretofore  for  tbe  convenience 
and  accommodation  of  Its  employes  Issued 
time  checks,  some  of  which  have  been  deliv- 
ered to  defendant's  employfis  before  their 
'n-ages  were  due  for  the  special  and  peculiar 
benefit  and  accommodation  of  its  said  em- 
ployes, and  with  the  specific  agreement- and 
understanding  In  each  instance  that  said 
checks  were  issued  and  delivered  to  said  em- 
ployes for  the  special  accommodation  of  the 
employe  to  whom  they  were  delivered;  that 
said  checks  were  nontransferrable,  and  were 
delivered  by  the  defendant  and  accepted  under 
the  condition  that  such  employe  so  receiving 
said  checks  would  use  them  for  the  purpose 
of  purchasing  merchandise  at  defendant's 
store  located  near  its  mill  at  Mayo,  In  Nacog- 
doches county,  Tex.,  and  that  said  checks 
were  not  redeemable  in  money.  Defendant 
says  that  the  average  profit  made  upon  mer- 
chandise sold  out  of  Its  said  store  to  Its  em- 
ployes Is  25  per  cent.,  and  that  the  value  of 
said  checks  Is  not  more  than  75  cents  on  the 
dollar.  Tbe  defendant  did  Issue  checks  such 
as  are  described  in  plaintiff's  petition  with 
an  agreement  with  such  party  to  whom  Issu- 
ed tliat  they  would  not  transfer  them  to  any 
one,  that  they  were  only  payable  In  merchan- 
dise at  the  commissary  store  of  defendant, 
and  were  nothing  but  orders  for  merchan- 
dise at  the  prices  the  same  was  sold  at  the 
commissary  of  this  defendant,  and  were  not 
payable  in  money,  that  they  were  only  Issued 
as  emergency  matter,  and  to  avoid  to  some 
extent  keeping  an  elaborate  set  of  books  and 
accounts  with  each  man  to  whom  Issued, 
and  the  said  merchandise  was  sold  at  a  prof- 
it of  20  per  cent,  and  no  demand  has  been 
made  for  the  payment  of  said  checks  in  mer- 
chandise of  this  defendant,  who  was  at  all 
times  and  now  Is  ready  to  pay  them  ofT  at 
Its  commissary  with  merchandise  at  Its  sell- 
ing price  at  Its  commissary,  and  the  same 
would  thus  be  paid  there  on  presentation 
tiIK>n  proof  of  ownership  of  the  holder,  and 
these  facts  it  is  ready  to  verify."  The  trial 
In  the  court  below  was  with  a  Jury,  and  un- 
der peremptory  instructions  by  the  court  a 
verdict  was  returned  In  favor  of  the  plain- 
tiff for  amount  claimed  by  her,  and  Judgment 
was  rendered  in  accordance  with  such  ver- 
dict 

llie  record  does  not  contain  a  copy  of  any 
of  tbe  checks  upon  which  tbe  suit  was 
bronirht  and  the  description  of  said  checks 
shown  by  the  evidence  Is  very  meager.  It 
only  appears  that  the  che<^s  were  numbered 
5,  10,  25,  50,  or  100,  and  were  Issued  by  the 
appellant  It  does  not  appear  that  said 
checks  show  on  their  face  to  whom  they  were 
issued,  or  show  that  In  Issuing  them  appel- 
lant became  liable  to  any  one  in  any  amount 
Tbe  evidence  does  show,  however,  that  the 
number  of  tbe  check  was  Intended  to  show 
tbe  number  of  cents  in  whldi  appellant  was 
indebted  to  tbe  person  to  whom  they  were  Is- 


sued for  labor  performed  for  appellant,  and 
there  was  testimony  tending  to  show  that 
the  appellant  In  issuing  said  check  intended 
to  and  did  obligate  itself  to  pay  to  the  per- 
son to  whom  they  were  Issued  the  number  of 
cents  shown  by  the  number  of  said  check. 
The  evidence  offered  by  tbe  appellant  was  to 
the  effect  that  It  only  Issued  checks  of  the 
kind  sued  on  by  appellee  at  request  of  its 
employes  and  with  the  distinct  understand- 
ing and  agreement  on  the  part  of  the  em- 
ploye to  whom  any  such  check  might  be  issu- 
ed that  the  check  was  redeemable  only  in 
merchandise,  and,  unless  such  check  was  pre- 
sented at  appellant's  store  and  offered  In  ex- 
change for  merchandise,  appellant  was  xmder 
no  obligation  to  redeem  It.  Appellant's  tes- 
timony upon  this  issue  Is  as  follows: 

8.  F.  Carter  for  defendant  testified:  "We 
just  issue  these  checks  for  the  convenience 
of  the  employes  and  bookkeepers.  When 
they  would  want  something  out  of  the  store 
and  had  no  money,  we  would  Issue  them  a 
check,  and  they  would  buy  something  out  of 
the  store  with  the  check.  Any  one  tnai  want- 
ed something  out  of  the  store  we  would  Issue 
them  a'  check ;  but  he  had  to  buy  out  of  the 
store,  and  with  that  check.  It  was  with  that 
understanding  that  we  Issued  the  checks  to 
the  men.  Sometimes  we  would  accommo- 
date a  man  that  bad  done  no  work  yet  and 
was  wanting  something  out  of  the  store.  We 
would  Issue  him  a  check  so  he  could  get 
something  to  live  on  until  he  could  get  to 
work  and  got  in  some  time.  We  only  done 
this  for  accommodation,  however,  but  done 
it  quite  often.  When  we  would  issue  a  man 
a  check  that  had  In  no  time,  we  would  Just 
charge  him  with  it,  and,  as  soon  as  he  had 
worked  some,  would  fix  that  up  again.  He 
would  have  to  get  merchandise  with  his 
check.  We  made  18  or  20  per  cent  net  on 
our  merchandise.  We  did  not  give  checks  for 
cash  at  all,  but  so  the  men  could  purchase 
merchandise.  We  were  advised  by  our  at- 
torney not  to  put  'Merchandise'  on  the 
checks.  If  a  man  was  working  at  $1  per 
day,  If  he  wanted  it  at  night,  I  would  give 
him  |1  check.  We  had  a  pay  day,  Saturday 
after  the  15th  of  each  month.  Our  hands  all 
worked  under  this.  If  a  man  would  draw 
his  checks  every  night  and  spend  only  15  of 
them  during  the  month,  we  would  not  give 
$15  in  cash  for  15  No.  100  checks.  We  did 
not  issue  checks  only  for  men  who  wanted  to 
trade  out  of  the  store.  That  was  the  only 
purpose  they  were  Issued  for,  and  that  was 
the  understanding  with  the  men." 

H.  M.  Carter  testified:  "I  am  superintend- 
ent of  defendant ;  know  Mr.  Atkinson ;  have 
cashed  small  checks  for  him,  not  many  times. 
I  told  him  I  would  not  cash  any  more  unless 
discounted  10  per  cent  I  told  the  men  they 
would  have  to  discount  the  checks  10  i>er 
cent  Atkinson  told  me  he  would  get  every 
one  of  the  damned  things  he  could,  and  we 
stopped  Issuing  them.     I   cashed  some  to 


Digitized  by 


Google 


280 


122  SOUTHWESTERN  BBPORTIDB. 


(lex. 


avoid  a  lawsuit  Every  one  dse  was  willing 
to  the  discoiint  Mr.  Skeeters  and  Mr.  Phil- 
lips was.  I  do  not  remember  who  else.  The 
peddlers  were.  The  checks  were  Issued  sole- 
ly for  the  convenience  of  the  employes  of 
the  mill.  When  those  laborers  would  get  the 
checks  and  go  outside  of  the  store  with  them, 
we  would  discount  the  man  that  finally 
brought  them  In  10  per  cent  Any  man  who 
brought  them  In  would  have  to  accept  a  dis- 
count of  10  per  cent" 

There  was  no  evidence  that  the  persons 
from  whom  api>ellee  obtained  the  checks  were 
those  to  whom  they  were  originally  issued, 
or  had  acquired  the  title  of  those  to  whoqi 
they  were  issued. 

Under  this  state  of  the  evidence,  the  trial 
court  should  not  hare  instructed  a  verdict 
for  the  plaintiff,  and  the  assignment  of  error 
complaining  of  such  Instruction  must  be  sus- 
tained. 

It  Is  dear  that  the  evidence  above  set  out 
would  authorize  a  finding  by  the  Jury  that 
the  checks  sued  on  were  Issued  by  appellant 
with  the  understanding  and  agreement  on  the 
part  of  the  employ^  to  whom  they  were  issued 
that  such  checks  were  payable  only  In  mer- 
chandise. If  this  Is  true,  it  is  well  settled 
that  neither  the  employes  to  whom  the  checks 
were  issued  nor  their  assignee  could  recover 
in  money  the  amount  specified  In  the  checks, 
unless  demand  had  been  made  for  their  pay' 
ment  in  merchandise  and  such  demand  re- 
fused by  appellant  The  privilege  of  the  ap- 
pellant to  discharge  the  obligation  in  mer- 
chandise was  not  lost  until  demand  bad  been 
made  therefor ;  the  obligation  not  being  pay- 
able on  a  day  certain,  but  on  demand  of  the 
payee.  Baker  v.  Todd,  6  Tex.  273,  55  Am. 
Dec.  775 ;  Hopkins  v.  Seymour,  10  Tex.  202 ; 
Short  V.  Abemathy,  42  Tex.  94.  The  checks 
in  question  having  none  of  the  essential  qual- 
ities of  a  negotiable  instrument  payable  to 
bearer,  the  mere  possession  of  them  by  the 
appellee  raises  no  presumption  that  she  is 
entitled  to  the  rights  of  the  person  to  whom 
they  were  Issued.  The  evidence  failed  to 
show  that  appellee  had  acquired  the  right 
and  title  of  the  original  owner  of  said  checks, 
and  therefore  falls  to  show  ISiat  she  was  en- 
titled to  recover  thereon.  Rush  Bros.  v.  Hag- 
gard, 68  Tex.  674,  6  S.  W.  683;  Grlffeth  v. 
Hanks,  46  Tex.  217 ;  Robinson  v.  Texas  Pine 
Land  Ass'n  (Tex.  Civ.  App.)  40  S.  W.  620. 
The  act  of  the  Legislature  prohibiting  em- 
ployers from  Issuing  time  checks  to  their  em- 
ployte  payable  In  merchandise  was  declared 
unconstitutional  by  the  Court  of  Criminal  Ap- 
peals in  the  case  of  Jordan  v.  State,  61  Tex. 
Cr.  R,  631,  108  S.  W.  633.  11  li.  R.  A.  (N. 
S.)  603,  and  the  rights  of  the  parties  to  this 
suit  are  therefore  not  affected  by  that  act 

For  the  reasons  above  given,  the  Judgment 
of  the  court  below  must  be  reversed,  and 
the  cause  remanded,  and  it  is  so  ordered. 
Reversed  and  remanded. 


WESTERN  UNION  TELEGRAPH  CO.  t. 
WILLIAMS. 

(Court  of  Civil  Appeals  of  Texas.     Oct  23, 
1909.) 

1.  Teusoraphs  anu  Teuephones  (I  67»)  — 
Faildbe  to  Deliveb  Message  —  Notice  of 
Pbobablb  Damage. 

'A  telegram  sent  by  plaintiff  to  his  agent 
reading:  "Rent  building  ii  you  think  best,"  was 
sufficient  to  show  defendant  telegraph  com- 
pany's agents  tliat  the  addressee  had  t>een  ne- 
gotiating to  rent  plaintiff's  building,  that  h» 
was  authorized  to  rent  it  if  he  thought  best 
and  that  damages  might  result  to  plaintiff  if 
defendant  did  not  deliver  the  message,  and  the 
building  was  not  rented. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  65;  Dec.  Dig.  f 
d7.*] 

2.  Damages  (f  62*)  —  Pailtjbe  to  Deuver 
Messaob— Damages— Duty  to  Reduce  Dam- 
age. 

It  was  plaintiff's  duty,  on  losing  a  pro- 
spective tenant  for  his  building  for  a  stated  term 
through  defendant  telegraph  company's  failure 
to  deliver  a  message,  to  use  reasonable  diligence 
to  secure  another  tenant  at  the  best  rental  he 
could  get  and  thus  reduce  the  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §1  128,  129;   Dec.  Dig.  {  62.»] 

Appeal  from  Freestone  County  Court; 
John  Terry,  Judge. 

.  Action  by  J.  H.  Williams  against  the  West- 
em  Union  Telegraph  Companjr.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

N.  L.  Lindsley,  for  appellant 

BOOKHOUT,  J.  Appellee.  J.  H.  Williams, 
a  resident  of  Freestone  county,  Tex.,  on  July 
23,  1908,  brought  suit  against  appellant 
Western  Union  Telegraph  Company,  for  the 
nondelivery  of  the  following  telegram: 
"Rockwall,  Texas,  7-23-1907.  To  R.  H.  Wal- 
drop,  Teague,  Texas.  Rent  building  If  you 
think  best  [Signed]  J.  H.  Williams."  It 
was  alleged  that  on  the  23d  of  July,  1907, 
appdlee  was  the  owner,  and  Is  still  the  own- 
er, of  lot  No.  17,  In  block  No.  94,  in  the  town 
of  Teague,  Tex.,  and  a  certain  storehouse 
situated  thereon;  that  on  said  last-mention- 
ed date  appellee  had  an  agent  to  wit  R.  H. 
Waldrop,  who  was  then  residing  In  the  town 
of  Teague,  and  was  In  said  town  at  said 
time,  and  that  he  was  well  known  to  the  citi- 
zens of  said  town  of  Teague;  that  Connell 
Bros.,  a  firm  then  doing  business  in  said 
town  of  Teague,  was  desirous  of  leasing  ap- 
pellee's said  storehouse  for  a  period  of  12 
months  beginning  on  the  1st  day  of  August 
1907,  and  to  run  for  12  months,  or  until  Au- 
gust 1, 1908,  and  the  said  Connell  Bros,  offer- 
ed to  the  appellee  the  sum  of  $36  per  month 
rental  for  said  building;  that  appellee  was 
absent  from  the  town  of  Teague  at  the  time, 
and  was  in  the  town  of  Rockwall,  Tex. ;  that . 
being  advised  by  bis  said  agent  of  the  propo- 
sition so  made  by  the  said  Connell  Bros,  to 
lease  his  said  building,  his  said  agent  not 
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haying  the  anthority  to  lease  same  without 
the  consent  of  appellee,  he  (appellee)  on  the 
23d  day  of  Jnly,  1907,  made  and  deliver- 
ed to  the  appellant's  agent  at  Rockwall 
the  telegram  hereinabove  set  out;  that  he 
paid  to  appellant's  agent  at  Rockwall,  Tex., 
the  sum  of  25  cents,  being  In  full  of  all 
charges  demanded  by  appellant's  agent  at 
said  place;  that  the  said  telegram  was  by 
the  negligence  of  said  appellant,  its  agents 
and  servants,  never  delivered  to  the  said  R. 
H.  Waldrop,  and  by  reason  of  such  negli- 
gence of  appellant  In  falling  to  promptly 
transmit  and  deliver  the  said  message  to  the 
said  R.  H.  Waldrop,  as  it  contracted  and 
agreed  to  do,  the  said  Connell  Bros,  failed 
to  lease  the  said  building,  and  appellee  has 
thereby  sufFered  and  lost  in  actual  damages 
the  amount  of  $420 ;  that,  had  the  appellant 
delivered  the  said  message  to  R.  H.  Waldrop, 
the  said  Waldrop  could  and  would  have  clos- 
ed a  rental  contract  with  the  said  Connell 
Bros,  for  appellee's  said  building  for  one 
year,  beginning  on  the  Ist  day  of  August, 

1907,  and  ending  on  the  Ist  day  of  August, 

1908,  at  a  monthly  r«ital  of  $35 ;  that  appel- 
lee has  only  been  able  to  rent  his  said  build- 
ing for  about  two  months  during  said  time, 
and  has  collected  as  rents  the  sum  of  $45, 
which  said  amotmt  he  credits  on  the  yearly 
rental  be  would  have  received;  leaving  a 
balance  due  of  $375,  for  which  amount  he 
asks  Judgment.  The  defendant  answered  by 
general  and  special  exceptions,  general  de- 
nial, and  by  special  answer  that  the  plaintiff 
could  and  should  by  the  use  of  ordinary  dili- 
gence have  rented  the  premises  for  a  reason- 
able monthly  rental  shortly  after  July  23, 
1907,  and  that  by  reason  of  plaintiff  falling 
to  use  ordinary  diligence  in  this  respect,  and 
by  reason  of  the  fact  that  the  plaintiff  has 
been  guilty  of  contributory  negligence,  the 
alleged  loss  and  damage  to  plaintift  was 
occasioned,  and  that  the  plaintiff  for  this 
reason  is  not  entitled  to  recover  against  the 
defendant  herein.  The  demurrers  were  over- 
ruled, to  which  action  of  the  court  the  de- 
fendant excepted.  Trial  was  had  before  the 
court,  which  resulted  in  a  Judgment  in  favor 
of  appellee  and  against  appellant  for  $375. 

We  are  of  the  opinion  that  the  telegram 
gave  sufficient  notice  of  the  object  of  plain- 
tur  in  sending  it,  and  that  the  agents  of  de- 
fendant could  reasonably  have  contemplated 
that  some  such  damages  as  that  sued  for 
would  result  to  plaintiff  by  its  failure  to 
use  reasonable  diligence  for  its  delivery. 
The  message  was  sufficient  to  show  that 
Waldrop,  the  addressee,  had  been  negotiating 
to  rent  plaintiff's  building,  and  that  lie  was 
authorized  to  rent  It  if  In  his  Judgment  be 
thought  best,  and  that  damages  might  re- 
sult to  plaintiff  if  the  company  failed  to  de- 
lirtx  tbe  message,  and  the  building  was  not 
rented.  There  was  no  error  In  overruling 
appellant's  demurrers  to  the  petition. 


We  are,  however,  of  the  opinion  that  re- 
versible error  Is  pointed  out  by  the  sixth  as- 
signment of  error,  reading  as  follows:  "The 
court  erred  in  rendering  Judgment  in  favor 
of  tbe  plaintiff  and  against  the  defendant 
herein  for  the  reason  that  it  appears  from 
the  uncontradicted  evidence  in  this  case  that 
the  proximate  cause  of  the  damages  claimed 
to  have  resulted  to  the  plaintiff  was  caused 
by  tbe  failure  on  the  part  of  tbe  plaintiff 
to  make  other  efforts  to  rent  the  storehouse 
during  the  time  it  is  claimed  he  could  have 
rented  it  to  Connell  Bros."  It  was  the  duty 
of  plaintiff,  after  the  contract  had  been 
breached  and  he  ascertained  that  Connell 
Bros,  would  not  rent  his  building,  to  use 
reasonable  diligence  to  rent  the  same  to 
some  other  responsible  party.  If  It  could  not 
be  rented  for  the  same  amount  that  Connell 
Bros,  were  willing  to  pay,  then  he  should 
have  used  reasonable  diligence  to  rent  it  for 
the  best  price  he  could  get  from  other  solvent 
parties,  and  hold  the  appellant  liable  for  the 
difference,  and  thus  reduce  as  far  as  possible 
bis  damages.  Telegraph  Co.  v.  Jeanes,  88 
Tex.  230,  31  S.  W.  186;  Kramer  v.  Wolf 
Cigar  Stores,  99  Tex.  697,  91  S.  W.  775.  Ap- 
pellee testified  that  he  made  no  attempt  aft- 
er he  found  his  telegram  had  not  been  deliv- 
ered to  rent  his  storehouse  during  the  bal- 
ance of  the  year. 

For  the  error  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


PRATT  et  aL  v.  INTERSTATE  SAVINGS  & 

TRUST  CO. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  3, 1909.) 

Appeal  and  Ebbob  (i  407*)— GrrATioir  in  Eb- 

BOB— Sebvice. 

Rev.  St.  1895,  art.  1394,  provides  that  a 
citation  in  error  shall  be  directed  to  an  officer 
commanding  him  to  summon  defendant  to  ap- 
pear, etc.  Article  1398  provides  that,  if  de- 
fendant is  a  nonresident  or  cannot  be  found  in 
the  county,  the  citation  shall  direct  tbe  officer  to 
summon  defendant  by  service  on  his  attorney 
of  record,  if  there  be  one.  Held  that,  where  a 
citation  in  error  merely  commands  the  officer  to 
summon  defendant,  service  thereof  on  defend- 
ant's attorney  is  not  service  on  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2129 ;    Dec.  Dig.  |  407.*] 

Error  from  District  Court,  Taylor  County ; 
J.  H.  Calhoun,  Judge. 

Action  between  John  A.  Pratt  and  Emma 
W.  Pratt  and  the  Interstate  Savings  &  Trust 
Company.  To  review  the  Judgment  entered 
the  Fratta  brought  error.  Heard  on  motion 
to  dismiss  writ  of  error.    Writ  dismissed. 

Harry  Tom  King  and  B.  K.  Isaacs,  for  the 
motion. 

On  Motion  to  Dismiss  Writ  of  Error. 

RICE,  J.  This  is  a  motion  by  the  defend- 
ant in  error  to  dismiss  the  writ  of  error 
herein.    The  service  in  this  case  of  the  writ 
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of  error  was  made  upon  tbe  attorney  of  the 
defendant  in  error,  and  no  service  whatever 
was  made  upon  the  defendant  In  error,  nor 
has  It  In  any  manner  accepted  service  of 
said  petition  In  error.  It  appears,  both  from 
the  petition  for  writ  of  error  and  from  the 
petition  in  the  lower  court,  that  the  defend- 
ant In  error  was  a  nonresident  corporation. 
T);ie  citation  in  error  In  this  case  commanded 
the  sheriff  to  serve  the  same  upon  the  defend- 
ant In  error,  and  no  direction  whatever  was 
made  therein  to  serve  the  same  upon  Its  at 
tomey  of  record,  as  was  In  fact  done  by  the 
sheriff.  Among  other  requisites  of  a  citation 
In  error  it  Is  required  that  it  shall  be  direct- 
ed to  the  sheriff  or  any  constable  of  the  coun- 
ty where  the  defendant  Is  alleged  to  reside, 
and  shall  command  him  forthwith  to  summon 
the  defendant  to  appear  and  defend  such 
writ,  etc  Kev.  St  1895,  art  1394.  Ordinarily 
service  of  such  writ  shall  be  made  by  deliv- 
ering to  the  defendant  In  error  In  person  a 
true  copy  of  such  citation  by  the  officer.  Ar- 
ticle 1398  of  the  Revised  Statutes  prescribes 
that  If  It  appears  from  the  allegations  in  the 
papers  of  the  cause  that  the  party  Is  a  non- 
resident of  the  state,  or  If  It  appears  from 
the  return  of  the  sheriff  or  constable  that 
the  party  cannot  be  found  In  the  county  of 
his  residence,  the  citation  shall  direct  the  of- 
ficer to  summon  the  defendant  by  making 
service  on  bis  attorney  of  record  If  there  be 
one. 

Defendant  In  error  has  moved  to  quash  the 
bervlce  and  dismiss  the  writ  of  error,  for 
several  reasons,  amongst  others,  because  said 
citation  in  error  so  Issued  by  the  derk 
was  not  by  the  sheriff  serving  the  same 
served  on  the  party  who  by  its  terms  he  was 
commanded  to  serve ;  second,  because  said  ci- 
tation commanded  the  sheriff  to  serve  the  In- 
terstate Savings  &  Trust  Company  (defendant 
In  error),  and  his  return  on  said  process 
shows  that  he  served  Harry  Tom  King  (who, 
it  appears  from  the  papers,  was  its  attorney 
of  record) ;  and,  third,  because  the  record  in 
this  case  falls  to  show  that  defendant  in  er- 
ror was  properly  cited  to  appear  and  defend 
the  writ  of  error.  We  think  the  motion  is 
well  taken,  and  should  be  sustained.  The 
citation  In  error  was  formal,  and  such  as  pre- 
scribed by  article  1394,  Rev.  Civ.  St  1895, 
and  such  as  Is  contemplated  when  the  de- 
fendant in  the  writ  is  a  resident  of  the  coun- 
ty to  which  the  same  is  directed,  but  where 
it  appears  from  the  papers  of  the  cause  that 
the  party  is  a  nonresident,  or  If  from  the  re- 
turn of  the  sheriff  it  appears  that  the  de- 
fendant cannot  be  found  in  the  county  of  his 
residence,  then  the  citation  shall  direct  the 
officer  to  summon  defendant  by  making  serv- 
ice on  his  attorney  of  record,  if  there  be  one. 
These  are  the  only  contingencies  authorizing 
service  upon  the  attorney,  so  that  the  writ 
in  this  case  did  not,  in  fact,  direct  the  sher- 
iff to  summon  defendant  by  serving  the  same 


upon  its  attorney  of  record.  Such  being  the 
case,  the  officer  was  not  authorized  to  serve 
the  writ  upon  the  attorney,  and  such  service 
was  insufficient  to  give  Jurisdiction  ovtsr  the 
defendant  in  error,  for  which  reason  the  mo- 
tion to  dismiss  is  well  taken.  See  Rev.  St. 
1895,  Art  1398;  Bradley's  Procedure,  p.  284; 
Thompson  v.  Thompson  (Tex.  Civ.  App.)  41  S. 
W.  679;  McGnire  v.  NewbUl,  64  Tex.  317; 
Scarborough  v.  Oroesbeck  (Tex.  Civ.  App.) 
25  S.  W.  687;  Oge  v.  Froboese  (Tex.  Civ. 
App.)  63  S.  W.  654;  National  Cereal  Co.  v. 
Ernest  (Tex.  Civ.  App.)  84  S.  W.  1101 ;  Asp- 
ley  V.  Olcott  (Tex.  Civ.  App.)  90  S.  W.  885. 

We  do  not  think,  however,  that  we  are 
Justified  in  dismissing  the  petition  in  error, 
but  simply  hold  that  the  attempted  service 
was  insufficient  (Holloman  v.  Mlddleton,  23 
Tex.  537),  and  dismiss  and  strike  from  the 
docket  the  writ  of  error,  but  without  preju- 
dice to  plaintiff  In  errors'  right  to  perfect 
service  in  accordance  with  law,  if  they  should 
hereafter  desire  so  to  do;  and  it  is  so  or- 
dered. 

Writ  of  error  dismissed. 


GOLDMAN  et  al.  v.  HADLET. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  3, 1909.) 

1.  Vbndob  and  Pubchaseb  (I  334*)— FAII.UB5 
OK  CoNsiDEBATioN— Right  ot  Pubchaseb— 
Quitclaim  Deed. 

In  the  absence  of  fiaud,  a  vendor  who  sells 
land  as  vacant  land  between  two  surveys,  when 
it  is  part  of  one  of  them  and  belongs  to  another, 
is  not  liable  for  the  purchase  price  for  failure 
of  consideration;  he  having  given  merely. a  quit- 
claim deed. 

[Ed.  Note.— For  other  cases,  see  Vendci  and 
Purchaser,  Cent  Dig.  |  968 ;   Dec.  Dig.  J  334.*] 

2.  BouNDABiES  (§  3*)  —  Patents  —  Contbol- 
LINO  Calls. 

The  call  in  a  patent  of  a  survey  for  the 
south  line  of  another  survey  as  Its  north  line 
controls  a  call  for  distance  which  will  not  make 
its  north  line  reach  the  other  survey. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  S  32;   Dec.  Dig.  §  3.*] 

3.  BOUNDABIES  (S  3»)— SUBVETOBS'  MaBES  OW 

Gbound. 

A  call  in  the  patent  of  a  survey  for  a  fixed 
and  undisputed  line  as  a  boundary  cannot  be 
controlled  by  the  lines  and  comers  marked  on 
the  ground  by  the  original  surveyor  in  making 
the  survey :  nis  field  notes  making  no  reference 
to  such  objects. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  i  27 ;  Dec.  Dig.  §  3.*] 

4.  Boundabies  (i  35»)— Evidence— LiOCATiON 
OF  Mabes. 

Testimony  of  a  witness  that  he  found  on 
the  ground  certain  lines  and  comers  made  by 
the  original  surveyor  when  making  a  survey  is 
objectionable ;  he  not  showing  how  he  knew  the 
marks  he  found  were  made  by  such  surveyor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  i  178;   Dec  Dig.  i  35.*] 

5.  Appeal  and  Ebbob  (S  1051*)— Habuless 
Ebbob. 

Admission  of  evidence  of  an  admitted  fact 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4164 ;   Dec.  Dig.  {  1031.*] 
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■^  Prattd  (8  56*)  —  Etidxrck  —  Relianoe  ok 

Refhesentations. 

As  a  circumstance  tending^  to  throw  light 
on  the  material  question  whether  plaintiff  in 
buying  land  of  defendant  was  deceived  by  any 
false  repieaentation  of  defendant  that  it  was 
yacant  laud,  when  it  was  included  in  a  surrey 
belonging  to  another  person,  evidence  that  the 
evening  after  plaintiff  had  paid  for  it  he  told 
defendant's  agent  in  the  transaction  that  he 
had  just  found  out  that  there  was  no  land 
there,  and  that  he  wanted  his  money  back,  is 
admissible. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  53 ;  Dec  Dig.  {  56.*] 

Appeal  from  District  Ck>urt,  Harris  Coun- 
ty; Norman  6.  Eittrell,  Judge. 

Action  by  J.  Jf  Hadley  against  A.  Gold- 
man and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Reversed  and  remanded. 

Ford,  Crawford  &  Ford  and  Moye  Wicks, 
for  appeUants.  £.  P.  &  Otis  K.  Hamblen, 
for  appellee. 

JAMES,  C.  J.  This  action  was  brought 
by  Hadley,  charging,  In  substance,  that  Gold- 
man had  by  false  representations  induced 
him  to  buy  a  piece  of  land  as  vacant  school 
scrap  land  in  Harris  county  when  the  same 
was  not  vacant  land  at  all,  but  a  part  of 
section  3,  Houston. &  Texas  Central  Rail- 
road Company,  block  1. 

The  court  charged  the  Jury  as  follows: 
"There  is  no  testimony  sufficient  to  prove 
any  fraudulent  conduct  on  the  part  of  the 
defendant  Goldman,  but  the  record  evidence 
shows  that  there  was  not,  and  is  not,  any 
Tacancy  between  the  Lubbock  survey  and 
siwvey  No.  3.  Ton  will,  therefore,  return 
your  verdict  for  plaintiff  In  the  sum  of 
$759.70,  with  Interest  thereon  at  6  per  cent 
per  annum  from  March  2,  1907,  against  de- 
fendant Goldman  and  the  Planters'  &  Me- 
chanics' National  Bank,  and  return  your  ver- 
dict also  against  defendant  Gioldman  alone 
for  $100,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  f i^om  March  2,  1907, 
and  for  cancellation  of  the  deed  from  Gold- 
man to  Hadley."  The  verdict  was  In  accord- 
ance with  the  instruction.  We  have  consider- 
ed the  testimony,  and  In  our  opinion  It  was 
sufficient  to  have  sustained  a  finding  that 
the  sale  was  induced  by  false  representations 
of  Goldman,  and  It  was  for  the  Jury  to  pass 
upon  the  question.  From  the  tenor  of  the 
court's  charge  it  must  have  been  upon  the 
theory  of  failure  or  want  of  consideration 
that  the  court  deemed  Goldman  liable.  The 
deed  given  by  Goldman  to  Hadley  was  a 
quitclaim.  No  liability  existed  by  reason  of 
any  warranty,  for  there  was  none.  The 
court  found  that  the  evidence  established 
that  there  was  no  vacancy.  This  would  be  a 
total  failure  of  consideration,  but  to  make 
the  vendor  liable  for  the  purchase  price 
paid  by  reason  of  this  fact  would  be  to  give 
a  quitclaim  deetf  the  force  and  effect  of  a 
warranty  deed. 


The  only  real  issues  In  this  case  were 
whether  or  not  there  was  a  vacancy  embra- 
cing the  land  which  was  the  subject-matter 
of  the  deed,  and.  If  there  was  not,  was  the 
purchaser.  Hadley,  induced  by  false  repre- 
sentations of  Goldman  to  enter  into  and 
make  the  purchase.  That  there  was  evidence 
to  support  the  latter  issue  we  have  already 
determined.  The  land  In  question  was  cov- 
ered by  the  calls  of  the  patent  to  survey  No. 
3,  Houston  &  Texas  Central  Railway  Com- 
pany, the  field  notes  of  which  made  its  north 
line  identical  with  the  south  line  of  the  Thos. 
Lubbock  survey.  The  theory  upon  which  the 
fact  of  vacancy  is  founded  Is  that  the  dis- 
tance called  for  In  the  patent  to  survey  3 
fails  to  make  its  north  line  reach  the  Lub- 
bock survey,  and  that  the  intervening  space 
constitutes  the  vacancy  for  which  Goldman 
had  secured  an  award  from  the  Commission- 
er of  the  General  Land  Office,  The  land  lay 
within  the  calls  of  the  patent  to  survey  3, 
and  prima  facie  It  was  patented  land. 

The  court  ruled  out  the  testimony  of  sur- 
veyors offered  by  Goldman,  who  sought  to 
show  that  the  footsteps  of  the  original  sur- 
veyor had  been  traced  by  them,  and  found 
to  be  not  as  far  north  as  the  Lubbock  south 
line.  To  the  exclusion  of  this  testimony 
there  are  bills  of  exceptions.  The  bill  shows 
that  GiOldman  expected  to  show  by  the  wit- 
ness Allen  that  he  "located  the  survey  3  on 
the  ground,  and  found  that  the  north  line 
of  said  section  3  as  actually  found  and  mark- 
ed upon  the  ground  was  *  •  •  south  of 
the  south  line  of  the  said  T.  S.  Lubbock  sur- 
vey, leaving  a  vacant  strip  l)etween  the  north 
line  of  said  section  3  and  the  south  line  of 
the  said  T.  S.  Lubbock  survey  351.1  varas 
wide  and  2,984  varas  In  length,  containing 
185.3  varas  of  land;  that  in  locating  said 
section  3  he  found  that  the  calls  as  given  in 
the  field  notes  could  not  be  made  to  fit  on 
the  ground,  and  that  It  was  Impossible  to 
give  effect  to  all  the  calls;  that  he  found  up- 
on the  ground  the  northwest  and  northeast 
corners  of  section  3  marked  by  the  surveyor 
who  originally  laid  out  said  section  3  at  the 
time  of  said  survey;  that  said  northwest 
and  northeast  corners  forming  the  north  line 
of  No.  3  i^ere  plainly  marked  on  the  ground 
by  the  surveyor  who  originally  laid  out  the 
said  survey  at  the  time  of  making  the  said 
survey;  that  he  found  and  followed  said  orig- 
inal marks  and  lines  so  made  upon  the  orig- 
inal survey  of  said  lands  and  located  said 
section  3  in  conformity  therewith;  that,  as 
located  upon  the  groimd  by  him,  said  section 
No.  3  contains  an  excess  of  25  acres,  and 
that,  if  section  8  were  permitted  to  extend 
as  far  north  as  the  south  line  of  the  T.  S. 
Lubbock  survey.  It  would  contain  an  excess 
of  210.3  acres;  that  he  found  and  located 
upon  the  ground  all  of  the  corners  of  said 
section  3  placed  upon  the  ground  by  the 
original  surveyor  of  said  sedion  3,  and  that 
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all  of  them  are  there  to-day,  plain,  Tlslble, 
and  marked  upon  the  groand,  and  that  he 
located  said  section  3  npon  the  ground  ex- 
actly In  conformity  with  said  original  marks 
and  lines,  and  that  said  location  of  section 
3  left  a  vacant  strip  between  the  north  line 
of  said  section  3  and  the  south  line  of  the 
said  T.  8.  Lubbock  surrey  351.1  varas  wide 
and  2,984  varas  in  length."  The  court  ruled 
out  this  diaracter  of  testimony  for  the  rea- 
son that,  as  the  patent  of  section  3  calls  for 
the  south  line  of  the  Lubbock,  no  evidence 
could  be  received  tending  to  show  that  said 
section,  when  surveyed  out  and  applied  to 
the  gtound  according  to  its  field  notes,  fails 
to  reach  as  far  north  as  the  south  line  of 
the  Lubbock,  and  held  as  a  matter  of  law 
that  the  north  line  of  No.  3  coincides  with 
the  south  line  of  the  Lubbock,  and  that  no 
vacancy  existed  between  them.  The  above 
testimony  of  Alien  was  an  effort  to  show 
that  the  footsteps  of  the  original  surveyor 
in  making  survey  3  were  traceable  on  the 
ground  by  marks,  marked  lines,  and  comers 
of  the  surveyor,  when  no  reference  was 
made  in  his  field  notes  to  such  objects.  This 
has  frequently  been  held  not  admissible. 
Brodbent  v.  Carper  (Tex.  Civ.  App.)  100  S. 
W.  185;  Hamilton  v.  Blackburn  (Tex.  Civ. 
App.)  95  S.  W.  1097.  A  survey  is  to  be  lo- 
cated by  what  appears  upon  the  face  of  the 
grant  (Blackwell  v.  Coleman  Co.,  94  Tex. 
216,  59  S.  W.  530),  and  here  there  was  noth- 
ing In  the  description  to  control  the  call  for 
the  Lubbock  south  line  (which  was  a  fixed 
and  undisputed  line)  except  a  call  for  dis- 
tance. The  patent  had  a  clear  and  well-set- 
tled construction  and  meaning,  and  the  land 
it  designated  was  ascertainable  without  any 
ambiguity  arising.  Had  the  field  notes  called 
for  a  marked  line  and  other  objects,  it  would 
have  been  different.  The  testimony  of  Al- 
len, even  if  such  testimony  had  been  compe- 
tent, was  properly  rejected  for  another  rea- 
son. It  failed  to  show  in  any  manner  how 
he  knew  the  marks  he  found  were  made  by 
the  original  surveyor.  It  may  have  been 
from  hearsay,  or  merdy  conclusions.  Noth- 
ing was  shown  from  which  the  Jury  could 
have  found  or  inferred  that  the  marked  lines 
were  those  made  upon  the  original  survey. 

As  the  sole  question  in  this  case  upon  this 
transcript  is  whether  or  not  Hadley  was  de- 
ceived by  false  r^resentatlons  of  Ooldman 
into  making  the  purchase,  all  testimony 
which  was  merely  for  the  purpose  of  proving 
that  there  was  or  was  not  a  vacancy  only 
incumbered  the  record.  That  fact  was  es- 
tablished. For  this  reason,  the  map  mention- 
ed in  the  fourth  assignment  was  irrelevant, 
and  the  Judgment  referred  to  in  the  sixth 
assignment  of  error  was  also  irrelevant,  like- 
wise the  reasons  of  the  General  Land  Office 
for  canceling  Ooldman's  award.  The  fact 
that  the  Commissioner  canceled  the  award 
to  Goldman  was'  shown  by  the  testimony  of 


Goldman  himself  and  was  fui  admitted  fact. 
Therefore  he  was  not  prejudiced  by  the  let- 
ter mentioned  in  the  fifth  assignment,  in  so 
far  as  the  letter  went  to  show  the  fact  of 
cancellation.  In  so  far  as  it  went  to  show 
the  Commissioner's  reasons  for  the  cancella- 
tion, it  was  irrelevant.  Upon  such  an  issue 
as  fraud  or  deceit  in  inducing  a  purchaser 
to  buy,  the  evidence  necessarily  must  take 
a  wide  range.  One  fact  essential  for  Had- 
ley to  establish  would  be  that,  when  be 
consummated  the  purchase,  he  had  the  be- 
lief that  the  award  was  a  valid  one  by  rea- 
son of  a  vacancy;  in  other  words,  that  Gold- 
man, by  the  award,  had  title.  If  he  did  not 
have  this  belief,  it  was  not  possible  for  him 
to  have  been  deceived.  This  leads  us  up  to 
the  third  assignment  of  error,  which  com- 
plains of  the  admission  of  this  testimony  of 
Munger,  plaintiff's  witness:  "Now,  I  will 
ask  you  whether  or  not,  when  you  saw  Mr. 
Hadley  that  evening  after  the  check  was  giv- 
en, Mr.  Hadley  said  anything  about  the  title 
to  the  land,  and.  If  so,  what  he  said?  An- 
swer. He  said  be  bad.  Just  found  out  that 
there  was  no  land  there  at  all,  and  he  want- 
ed his  money  back,  and  he  wanted  to  know 
what  I  could  do."  This  was  objected  to  as 
evidence  of  a  self-serving  character.  Hadley 
could  testify  to  what  the  state  of  his  mind 
was  when  he  made  the  purchase.  The  above 
testimony  was  immaterial,  if  its  purpose  was 
to  show  whether  or  not  a  vacancy  existed, 
as  that  was  not  really  an  Issue.  If  its  par- 
pose  was  to  show  what  was  in  Hadley's  mind 
at  the  time  of  the  purchase  as  to  what  he 
was  getting,  it 'was  relevant.  Munger  was 
Goldman's  agent  in  the  transaction,  and  noth- 
ing was  more  natural  than  for  Hadley  to  go 
to  him  with  a  complaint  of  this  kind  and  to 
make  known  his  reasons.  It  was  a  circum- 
stance which  tended  to  throw  some  light  on 
a  material  question,  and  Us  weight  was  for 
the  Jury.  We  think  there  was  no  error  in 
admitting  the  evidence. 
Reversed  and  remanded. 


ABBOTT  GIN  CO.  v.  MISSOURI,  K.  &  T. 
RY.  CO.  OF  TEXAS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  23, 1909. 
Rehearing  Denied  Nov.  13,  1909.) 

1.  Tbial  (§  255»)—lK8TBticTiow8— Failure  to 
Charoe— Absence  of  Request. 

Where  two  grounds  were  alleged  as  a  basis 
for  plaintiff's  recovery,  the  court's  failure  to 
charge  on  one  of  the  grounds  was  not  error,  in 
the  absence  of  a  special  request  to  charge 
thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §J  627-641;   Dec.  Dig.  {  255. •] 

2.  Cabbiebs  (§§  108.  113*)— Destbuction  o» 
Freight— Liability. 

Where  goods  are  placed  in  a  carrier's  pos- 
session for  immediate  shipment  and  are  destroy- 
ed before  transportation  begins,  the  carrier  can- 
not escape  liability  except  by  showing  that  the 
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loss  was  dae  to  an  act  of  God,  the  pablic  enemy, 
an  inherent  defect,  or  negligence  of  the  shipper. 
JEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i{  100,  471-495,  520-522,  608-620; 
Dec  Dig.  §{  108,  113.»] 

a  Carbiebb  (§  113*)— Delivebt  to  Cabbieu— 

Debtbuction  of  Goods. 

Where  plaintiff's  cotton  seed  was  placed  in 
certain  houses  located  on  a  carrier's  right  of 
way,  bat  not  belonging  to  the  carrier,  for  storage 
until  cam  could  be  obtained  \a  which  it  could 
be  shipped,  and  no  bills  of  lading  had  been  is- 
sued by  defendant,  or  other  act  done  showing  an 
intention  to  accept  the  seed  for  transportation, 
the  railroad  company  was  not  liable  as  a  carrier 
for  the  destruction  of  the  seed  by  fire  commu- 
nicated to  the  storage  houses  from  fire  orig- 
inating on  its  cotton  platform  from  sparks  from 
defeniuuit's  engine. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  100,  608-620 ;  Dec  Dig.  {  113.*] 

4.  BATLBOADS     (8     484»)— FlBES— DKSTEtJCTION 

OF  Adjoining   Pboperty  —  Contbibutobt 

Neoligenck. 

Where  plaintiff  stored  cotton  seed  in  cer- 
tain houses  located  on  defendant's  right  of  way 
to  remain  until  cars  could  be  procured  for  ship- 
ment, and  rt  appeared  that  the  storage  house 
was  near  the  track  and  adjacent  to  the  tail- 
road  company's  cotton  platform,  and  was  de- 
stroyed by  fire  communicated  from  sparks  to  the 
cotton  platform  and  from  the  platform  to  the 
storage  house,  such  facts  were  sufficient  to  raise 
the  issue  of  plaintiff's  contributory  negligence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1745 ;   Dec  Dig.  {  484.*] 

Error  ftom  District  Court,  Hill  County; 
W.  0.  "Wear,  Judge. 

Action  by  the  Abbott  Gin  Company 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Morrow  &  Smtthdeal,  for  plaintiff  In  er- 
ror. Coke,  Miller  &  Coke,  Ramsey  &  Odell, 
and  Yaughan  &  Hart,  for  defendants  in  er- 
ror. 

BAINEY,  C.  J.  Tills  suit  was  Instituted 
by  plaintiff  in  error  against  defendants  in 
error  to  recover  the  sum  of  |1,020,  the  value 
of  68  tons  of  cotton  seed  owned  by  plaintiff, 
and  TThicb  stood  on  defendant's  right  of 
way,  alleged  to  have  been  burned  by  negli- 
genOy  pwmitting  sparks  of  fire  to  escape 
from  defendant's  engine.  The  defendant 
pleaded  a  general  denial  and  contributory 
negligence  of  plaintiff  in  placing  said  cotton 
seed  on  defendant's  right  of  way  exposed 
to  fire.  A  trial  before  a  Jury  resulted  in  a 
verdict  and  Judgment  for  defendant. 

Plaintlfl  in  error  complains  of  the  giving 
of  a  special  charge  requested  by  defendant 
in  error,  to  wit:  "You  are  Instructed  that 
the  burden  is  upon  the  plaintiff  to  show  by 
a  preponderance  of  the  evidence  that  the 
fire  which .  destroyed  the  property  in  con- 
troveiBy  was  caused  from  a  spark  or  sparks 
emitted  or  discharged  ttom  an  engine  of  the 
defendant  railway  company;  and  unless  you 
believe  from  the  preponderance  of  the  evi- 
dence that  it  was  so  caused,  or  if  you  be- 


lieve that  said  fire  originated  from  any  oth- 
er cause,  you  will  find  for  the  defendant." 
The  first  contention  Is  that  "it  being  al- 
leged in  the  petition  that  the  cotton  seed  in 
question  were  delivered  to  the  defendant 
company  as  a  common  carrier  for  immedi- 
ate shipment,  and  there  being  evidence  in 
the  rbcord  supporting  said  allegation,  it  was 
error  for  the  court  to  tell  the  Jury  In  the 
special  charge  mentioned  that  the  burden 
was  upon  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  fire 
which  destroyed  the  property  was  caused 
by  sparks  emitted  from  the  defendant's  en- 
gine, because  under  the  law,  if  the  property 
was  in  possession  of  the  defendant  as  a 
common  carrier  for  immediate  shipment, 
the  destruction  of  the  property  would  fix 
its  liability."  The  petiUon  of  plaintiff  con- 
tained two  counts.  The  first  was,  in  sub- 
stance, that  defendant  had  negligently  per- 
mitted sparks  to  emit  from  Its  engine  and 
set  fire  to  and  destroy  the  cotton  seed,  etc.; 
and  the  second,  in  effect,  was  that  the  cot- 
ton seed  had  been  placed  in  defendant's 
warehouse  slttiated  on  Its  right  of  way  and 
tendered  to  defendant  for  Immediate  ship- 
ment, that  application  for  cars  had  been 
made,  and  while  awaiting  the  furnishing  of 
cars  and  "while  the  seed  were  in  the  pos- 
session of  defendant  and  in  said  warehouse 
upon  the  right  of  way,  and  after  the  same 
had  been  delivered  to  the  said  defendant 
for  Immediate  shipment,  the  same  were  de- 
stroyed by  fire."  There  being  two  grounds 
alleged  as  a  basis  for  a  recovery  by  plain- 
tiff and  a  charge  covers  one  ground,  the 
failure  to  charge  upon  the  other  ground.  In 
the  absence  of  a  special  charge  requesting 
the  court  to  so  charge,  will  not  be  reveralhio 
error.  No  such  charge  was  asked.  Currle 
V.  Gunter,  77  Tex.  490,  14  S.  W.  127. 

But  it  is  contended  that  the  charge  was 
affirmative  error,  in  that  the  burden  wais 
placed  upon  plaintiff  to  show  the  burning 
was  caused  by  the  negligence  of  defend- 
ant, when  the  burden  was  on  defendant, 
as  the  seed  had  been  placed  in  its  posses- 
sion for  immediate  shipment,  and  the  de- 
fendant could  not  escape  liability  except  by 
showing  "the  loss  was  due  to  an  act  of  God. 
a  public  enemy,  or  Inherent  defect  or  neg- 
ligence on  the  part  of  the  shipper."  Whilp 
this  contention  of  plaintiff  states  a  correct 
principle  of  law,  we  do  not  think  the  facts 
support  the  contention.  As  we  view  the 
facts,  there  was  no  such  delivery  of  the  seed 
to  the  defendant  In  error  which  would  make 
it  liable  as  a  common  carrier.  The  cotton 
seed  were  placed  In  a  house  situated  on  de- 
fendant's right  of  way.  It  had  been  erect- 
ed by  some  concern  for  Its  own  use,  pre- 
sumably with  defendant's  consent,  in  stor- 
ing and  shipping  seed,  but  said  concern  had 
gone  out  of  business,  and  the  house  was 
used  for  the  same  purpose.    McDantel.  who 
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owned  a  half  Interest  In  the  Abbott  Gin 
Company,  and  was  its  general  manager, 
testified  that  be  had  frequently  made  de- 
mands of  defendant's  station  agent  for  cars 
to  make  shipments,  and  the  agent  had  re- 
marked: "Why  don't  you  fill  up  that  house 
down  there  until  we  can  get  a  little  more 
time  and  have  more  cars?"  This  remark 
was  made  before  he  commenced  pntthig 
seed  In  the  house.  He  further  testified  that 
Mr.  White,  general  counsel  for  the  Abbott 
Gin  Company,  "was  the  one  that  instructed 
me  to  put  those  seed  In  that  seedhouse. 
♦  •  *  When  I  got  that  Instruction  from 
htm,  I  commenced  putting  those  seed  In 
there  right  away.  Mr.  White  told  me  to 
fill  up  all  the  houses  with  the  seed  If  I  could 
not  get  cars.  No  bill  of  lading  had  ever 
been  executed  for  the  shipment  of  any  of 
this  seed."  The  house  was  used  during  the 
summer  to  store  grain  in  by  grain  buyers. 
The  grain  was  stored  for  shipment  on  the 
railway.  "I  could  not  say  that  I  had  made 
demand  for  cars  for  this  particular  amount 
of  seed."  Defendant  Introduced  two  writ- 
ten statements  made  by  McDaniel  In  regard 
to  this  matter.  In  one  of  which  he  says  be 
rented  the  seedhouse  from  the  Swift  Cotton 
Oil  Company,  and  in  the  other  that  he  was 
instructed  to  put  the  seed  In  there  by  O.  h. 
White  of  Hlllsboro.  G.  L.  White  testified: 
"I  owned  and  controlled  half  of  the  Abbott 
Gin  Company  prior  to  and  In  October,  1906. 
In  the  management  and  control  of  the  prop- 
erty, the  output  of  It,  I  advised  with  Mr.  Mc- 
Daniel, and  he  acted  through  my  advice  In 
the  management  of  it  I  did  have  knowl- 
edge of  the  fact  that  cotton  seed  were  put 
In  the  building  which  was  destroyed  down 
at  Abbott  We  had  quite  a  lot  of  seed  to 
move  that  year  from  Abbott  and  could  not 
get  cars.  *  *  *  I  talked  to  the  M.,  K.  & 
T.  Railway  Company  authorities  with  refer- 
«nce  to  cars  every  day  over  the  phone  al- 
most about  It  Those  conversations  did  re- 
late to  the  seed  that  I  had  at  Abbott  for 
shipment  We  had  urged  the  agent  here  to 
place  us  cars  at  Abbott  because  our  seed 
was  needing  to  be  moved,  and  our  bouse 
was  full,  and  I  knew  we  didn't  have  cars, 
and  I  urged  them  every  day  to  work  and 
co-operate  with  us  and  get  cars  at  Abbott" 
T.  H.  Shaw,  the  agent  of  the  defendant  com- 
pany at  Abbott  at  the  time  of  the  fire,  after 
testifying  that  there  was  cotton  for  ship- 
ment on  the  cotton  platform,  testified  as  fol- 
lows: "That  cotton  platform  Is  there  on  the 
right  of  way.  I  think  that  right  of  way  is 
80  feet  from  the  main  line,  each  side,  right 
through  the  town  there,  and  100  feet  alto- 
gether. This  seedhouse  was  on  the  right  of 
way,  too.  1  did  not  know  that  they  were 
putting  those  seed  in  there,  and  I  don't  re- 
member when  the  seed  were  put  there.  I 
knew  there  was  seed  there.  I  expect  that 
Mr.  McDaniel  bad  talked  to  me  about  get- 
ting cars  to  ship  those  seed.  I  did  not,  that 
I  remember,  say  anything  to  him  about  put- 


ting those  seed  in  those  bouses.  I  would 
not  be  positive  that  I  did  not  say  some- 
thing to  him  on  the  subject  So  far  as  dy 
recollection  goes,  I  think  It  has  always  been 
rulable  for  them  to  store  the  seed  In  those 
houses  to  ship,  or  probably  they  wanted  to 
hold  them  for  a  raise  In  price.  I  don't 
know.  If  they  wanted  to  ship,  that  was  the- 
place  to  put  th'em,  because  that  was  con- 
venient to  get  them  In  the  cars.  They  could 
either  load  them  from  them  or  from  a  wag- 
on. If  the  car  was  not  there  at  the  time, 
there  was  no  place  right  on  the  right  or 
way  to  put  them  except  In  those  houses^ 
In  the  absence  of  the  car,  the  only  way  to- 
load  them  or  have  them  there  was  to  put 
them  In  the  seedhouse  or  dump  them  in  the- 
car  when  the  car  came.  Those  houses  had 
been  used  for  that  purpose  ever  since  they 
had  been  there,  but. then  they  did  not  ever 
store  them  there  but  once  to  my  recollection. 
They  shipped  them  out  I  remember  Mr.  ■ 
McDaniel  coming  to  me  about  cars  several 
times  about  shipping  cotton  seed  in  1906. 
During  the  fall  of  1906,  during  his  glnnlni? ' 
season,  he  wanted  to  ship  to  the  oU  mill  at 
Hlllsboro,  and  often  I  got  him  cars  as  soon 
as  he  placed  them.  Sometimes  we  would 
get  cftrs  for  him,  and  sometimes  we  could 
not.  He  could  not  load  many  cars.  They 
could  not  load  three  or  four  cars  every  day, 
or  could  not  load  one  car  every  day.  When- 
ever he  got  a  supply  of  seed,  we  got  him 
cars.  Sometimes  we  could  furnish  them 
and  sometimes  we  could  not,  which  is  al- 
ways the  case." 

Considering  the  evidence  in  its  most  favor- 
able light  for  plaintiff.  It  falls  to  show  that 
the  defendant  had  received  the  cotton  seed 
for  Immediate  shipment.  Take  the  remark 
testified  to  as  having  been  made  by  the  agent 
of  defendant,  which,  when  properly  con- 
strued, means  that  plaintiff  might  store  the 
seed  In  the  house  until  cars  could  be  furnish- 
ed, and  it  shows  there  was  no  intention  of 
then  receiving  the  seed  for  shipment.  That 
the  agent  was  willing  for  the  house  to  be 
occupied  by  the  seed  to  await  the  procuring 
of  cars  when  he  had  failed  to  get  them  for 
a  long  time,  and  did  not  know  when  he  could 
get  them,  would  be  doing  an  injustice  to 
hold  that  defendant  had  received  them  for 
Immediate  shipment,  and  that  it  was  liable 
for  loss.  No  bill  of  lading  had  been  Issued 
by  defendant,  nor  any  other  act  done  by  It 
showing  an  Intention  to  then  accept  the  seed. 
We  understand  the  rule  of  law  that  the  is- 
suance of  a  bill  of  lading  Is  not  necessary 
where  the  property  Is  placed  in  the  possession 
of  the  railway  company  for  Immediate  ship- 
ment, but  this  Is  not  that  kind  of  a  case. 
Neither  party  under  the  facts  contemplated 
an  Immediate  shipment,  but  that  the  seech 
should  await  the  procurement  of  cars.  We 
are  of  the  opinion  that,  under  the  circum- 
stances of  this  case,  there  Is  no  reversible 
error  in  the  failure  of  the  court  to  charge- 
on  the  matters  complained  of. 
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Tbe  proposition  that  the  special  charge 
submitted  an  issue  not  raised  by  the  evi- 
dence, "in  that  there  was  no  evidence  what- 
ever that  tbe  flre  was  caased  by  anything 
other  than  tbe  escape  of  sparks  from  de- 
fendant's engine,"  is  not  tenable.  The  natur- 
al conclusion  is  that  if  the  flre  was  not  cans- 
ed  by  the  escape  of  sparks  from  defendant's 
engine,  it  was  evident  that  it  was  from 
some  other  canse,  and  no  harm  could  possibly 
have  resulted  to  plaintiff  by  reason  of  such' 
expression  ih  tbe  charge. 

The  second  assignment  of  error  is:  "The 
court  erred  in  giving  to  the  jury  special 
cliarge  No.  3,  requested  by  the  defendant,  be- 
cause the  evidence  in  the  case  did  not  raise 
the  issue  of  contributory  negligence,  and  be- 
cause there  was  no  testimony  showing,  or 
tending  to  show,  that  the  property  destroyed 
by  the  flre  had  been  placed  on  the  railway 
company's  right  of  way  without  the  consent 
of  the  defendant's  agent  at  Abbott,  and  be- 
canse  there  was  no  evidence  showing,  or 
tending  to  show,  that  at  the  time  the  cotton 
seed  were  placed  In  said  building  where  they 
were  stored  there  was  any  cotton  on  the 
platform,  or  other  inflammable  material  on 
defendant  company's  right  of  way,  or  plat- 
form, in  proximity  thereto."  The  first  con- 
tention is:  "The  special  charge  was  error, 
in  that  there  was  no  evidence  that  the  prop- 
erty destroyed  was  placed  there  without  the 
consent  of  the  agent  of  the  company."  De- 
fendant's station  agent  testified:  "I  know 
Mr.  McDanlel  there  at  Abbott.  I  did  not  tell 
Mr.  McDanlel  to  place  said  weed  in  that 
house.  I  did  not  know  that  they  Were  putting 
those  seed  in  there,  and  don't  remember  when 
tbe  seed  were  put  In  there.  I  did  not,  that 
I  remember,  say  anything  to  him  about  putting 
those  seed  in  those  houses."  The  witness  fur- 
ther testified  that  the  company  had  nothing 
to  do  with  the  seedhouses,  as  it  did  not  be- 
long to  It,  and  that  they  did  not  accept  seed 
until  after  they  got  a  car.  He  further  tes- 
tified: "I  never  use  those  seedhouses  at  all, 
and  bad  nothing  to  do  with  them."  It  was 
shown  that  the  Reedhouse  the  seed  were  stor- 
ed in  was  leased  by  the  West  Cotton  Oil 
Mills  at  the  time  of  this  flre,  and  that  said 
building  was  situated  about  six  feet  south  of 
a  cotton  platform  upon  defendant's  right  of 
way  used  for  the  storage  of  cotton  for  ship- 
ment, and  the  defendant's  house  track,  main 
line  track,  and  passing  track  were  west  of 
said  stmctnre.  Tbe  fire  originated  on  the 
other  platform,  and  was  communicated  to 
the  seedhouse.  The  contention  of  plaintiff 
on  this  issue  Is  not  sustained.  The  second 
contention  is  that,  "it  appearing  from  the  evi- 
dence that  .plaintUT  desiring  to  ship  cotton 
seed  over  the  defendant's  railroad,  and  the 
defendant,  having  no  cars  available  in  which 
to  load  them,  permitted  them  to  be  placed 
In  a  seedhouse  on  its  right  of  way,  which 
was  used   for  loading  grain  and  seed  into 


cars  of  the  defendant  company,  no  issue  ot 
negligence  of  the  plaintiff  Is  raised  by  the 
fact  that  on  the  same  right  of  way  the  de- 
fendant had  cotton  on  its  platform  for  shl])- 
ment."  The  house  in  which  the  seed  were 
stored  was  on  the  right  of  way  near  the. 
track  and  adjacent  to  the  company's  platform 
on  which  it  had  placed  bales  of  cotton  for 
shipment.  The  cotton  first  caught,  and  the 
fire  was  communicated  to  the  cotton  seed. 
The  condition  shown  by  the  evidence  raised 
the  issue  of  contributory  negligence,  and 
there  was  no  error  in  the  court  submitting 
it.  Martin  v.  Railway,  87  Tex.  IIT,  26  S, 
W.  1052;  Railway  v.  Crabb  (Tex.  Civ.  Apn.X 
80  8.  W.  408. 

We  have  considered  the  other  assignments. 
of  error,  all  of  which  we  conclude  are  not 
well  taken. 

Finding  no  reversible  error,  the  Judgment 
Is  affirmed. 


GALVESTON,  H.  &  S.  A.  RT.  CO.  v.  HOUS- 
TON ELECTRIC  CO. 

(Court   of   Civil   Appeals  of  Texas.     Oct   20, 
1909.    Rehearing  Denied  Nov.  17,  1009.) 

1.  Stbeict  Railroads  (J  23*) — Constbuction. 
IN    Highways  —  Constitutional    Pb07i-. 

SIONS. 

Const,  art.  10,  S  7,  prohibiting  laws  grant- 
ing the  right  to  construct  and  operate  a  street 
railroad  within  any  city  or  town  upon  any  pub- 
lic highway  without  first  acquiring  the  consent 
of  the  local  authorities  having  control  of  the 
highways,  is  prohibitory  and  does  not  directly 
grant  the  right  to  constnict  railways  along  pub- 
lic highways,  but  by  implication  recognizes  the 
right  if  the  consent  of  the  highway  officers  la 
obtained. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  $  66 ;  Dec  Dig.  {  23.*] 

2.  Street  Raiiaoads  (8  25*)— "Public  Hioh- 
WATs"— "Local  Authorities." 

"Public  highways,"  as  used  in  the  Con-, 
stitution,  requiring  the  consent  of  local  authori- 
ties to  the  use  of  tbe  public  highways  by  street 
railroad  companies,  refers  to  some  public  thor- 
oughfare different  from  a  street  in  a  city,  town, 
or  village,  and  not  to  streets  In  an  unincorpor-' 
ated  town,  or  village,  as  distinguished  from  the. 
streets  in  an  incorporated  city,  town,  or  village ; 
and  "local  authorities"  means  those  officers  oa, 
whom  the  administration  of  the  government  of 
the  particular  political  subdivision  of  the  state, 
by  virtue  of  their  office,  devolves  in  relation  to. 
the  subject-matter  of  the  provision. 

[Ed,  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  77;  Dec.  Dig.  S  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3291-3306;  vol.  8,  p..7678;  vol.  5, 
p.  4205.] 

3.  Street  Railboads  (§  25*)— Construction 
ON  Highways— Power  to  Authorize. 

The  Legislature  having  conferred  upon  the 
commissioners'  courts  the  power  to  establish, 
change,  and  discontinue  public  highways,  and 
to  exercise  general  superintendence  over  all 
highways  in  their  counties,  commissioners'  courts, 
are  the  "local  authorities"  within  the  Constitu- 
tion, from  whom  permission  to  build  a  street 
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railway  along  the  public  highways  of  counties 
must  be  obtained. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  77 ;   Dec.  Dig.  i  25.*] 

4.  Stbeet  Railboads  (S  41  •)— Right  to  Oc- 
cupy HiOHWATB— Objection  bt  Thibd  Peb- 

B0N8. 

The  commissioners'  conrt  having  granted 
the  right  to  a  street  railway  company  to  use  a 
road  for  the  construction  of  its  track  upon  peti- 
tion of  citizens  owning  the  land  in  the  yicinity 
and  for  whose  use  it  was  primarily  constructed, 
the  company  could  not  be  deprived  of  that  right 
by  objection  of  a  steam  railway  company  which 
had  previously  been  permitted  to  cross  the  road. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  {  114;   Dec.  Dig.  i  41.*] 

5.  Stbket  Railroads  (J  20*>— Opkbation  Bb- 
TOND  LruiTa  OF  City. 

A  street  railway  company  incorporated  nn- 
der  Rev.  St.  1895,  art  042,  subd.  21,  authoriz- 
ing the  formation  of  corporations  for  the  con- 
structing, acquiring,  maintaining,  and  operating 
of  street  railways  and  suburban  belt  lines  of 
railways  within  and  near  cities  and  towns  for 
the  transportation  of  freight  and  passengers, 
could  construct  and  operate  a  line  of  road  be- 
yond tlie  limits  of  the  city  wherein  it  was  char- 
tered to  operate,  and  into  a  city  which  was  prac- 
tically a  suburb  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  57;  Dec.  Dig.  {  20.*] 

6.  Eujnent  Domain  (I  120*)— Use  or  High- 
way—  Additional,  Sebvitttde  —  Right  to 
Oboss  Steak  Road. 

No  new  servitude  is  imposed  upon  a  public 
highway  by  constructing  and  operating  a  street 
railway  therein  whose  cars  are  propelled  by  elec- 
tricity for  the  transportation  of  passengers,  and 
the  right  of  snch  a  city  railway  company  to 
cross  over  the  trades  of  a  steam  railroaa  cross- 
ing suclv  liighway  is  subject  to  no  conditions 
other  than  those  to  which  the  general  public  is 
subject  in  traveling  over  the  highway. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  816;    Dec.  Dig.  S  120.*] 

7.  Street  Railroads  (S  2*) — Ceabacteb  of 
Business. 

That  an  electric  railway  carries  mail,  per- 
sons, and  property  would  not  render  it  a  com- 
mercial, and  not  a  street,  railway. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  2;    Dec.  Dig.  i  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6693-6696w] 

8.  Street  Railroads  (8  68*)- Application  of 
Statutes— Cbossiro  Other  Traces. 

Gen.  Laws  1901,  p.  255,  c.  89,  authorizing 
the  railroad  commission  to  regulate  railroads 
crossing  each  other's  tracks,  does  not  apply  to 
street  railwaya 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  146;  Dec.  Dig.  §  68.*] 

'   9.  Eminent  Domain  (S  10*)— Delegation  of 
.  Power  to  Street  Railroads. 

Gen.  Laws  1907,  p.  23,  c.  15,  conferring 
the  power  of  eminent  domain  on  intenirban  elec- 
tric railway  companies,  does  not  apply  to  street 
railways. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  35;    Dec.  Dig.  t  10.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  P.  Hamblen,  Judge. 

Action  by  the  Galveston,  Harrlsburg  ft 
San  Antonio  Railway  Company  against  tbe 
Houston   Electric    Company.     From    a    re- 


straining order  entered  In  defendant's  cross- 
action,  plaintiff  appeals.    Affirmed. 

Lane,  Welters  &  Storey  and  A.  L.  Jackson, 
for  appellant  Andrews,  Ball  &  Streetman, 
for  appellee. 

FLY,  J.  .  Appellant  sought  to  restrain  ai>- 
pellee  from  building  a  line  of  suburban  street 
railway  across  its  line  of  steam  or  com- 
mercial railway  about  3V^  miles  from  tbe 
city  of  Houston,  at  a  point  where  said  com- 
mercial railway  crosses  the  public  road  lend- 
ing from  said  city  to  Harrlsburg.  A  tem- 
porary writ  of  injunction  was  issued,  and 
appellee  answered,  setting  up  the  facts,  and 
by  way  of  a  cross-action  prayed  that  appel- 
lant be  restrained  from  interfering  with  it 
In  building  the  desired  crossing.  On  a  pnnl 
hearing  the  temporary  order  was  set  aside, 
tbe  application  of  appellant  was  denied,  and 
an  order  was  made  restraining  appellant 
from  interference  with  appellee  in  buUdlng 
tbe  crossing,  and  a  suitable  person  was  ap- 
pointed to  supervise  and  superintend  the  In- 
stallation of  a  standard  grade  crossing,  which 
appellee  was  authorized  to  build.  From  that 
order  of  tbe  court,  this  appeal  has  been  per- 
fected. 

Upon  the  petition  of  numerous  citizens  of 
Harris  county  living  in  tbe  vicinity  of  the 
public  road  leading  from  Houston  to  Harrls- 
burg, permission  was  granted  by  tbe  com- 
missioners' court  to  appellee  to  build  an  elec- 
tric street  railway  along  tbe  public  road  which 
was  crossed  by  appellant's  line  of  railway. 
Appellee  sought  to  build  Its  line  along  the 
said  public  road  and  across  the  line  of  ap- 
pellant's commercial  railroad,  as  empowered 
by  the  commissioners'  court,  the  crossing 
known  as  the  "Standard  crossing"  to  be  a 
perfectly  safe  and  convenient  one,  and  under 
its  rules,  to  which  it  was  commanded  to  ad- 
here by  tbe  decree  of  the  court,  would  be 
attended  with  no  danger  to  passengers  or 
operatives  on  either  line  of  railway.  Rail- 
roads around  Houston  are  crossed  at  numer- 
ous places  by  street  railways  by  grade  cross- 
ings, and  no  Interlocking  devices  are  requir- 
ed, and  no  inconvenience  or  danger  results 
therefrom.  It  appeared  that  neither  a  non- 
grade  crossing  nor  an  Interlocking  device  was 
required  at  the  point  In  question,  and  at  a 
similar  point  appellant  had  recently  consent- 
ed to  a  grade  crossing  over  its  line,  near 
Houston,  by  an  electric  railway  company, 
and  the  same  had  been  continuously  operated 
without  accident  or  injury  to  any  one.  The 
building  of  tbe  line  of  electric  railway  Is  a 
public  convenience  and  necessity.  Tbe  fran- 
chise was  granted  for  28  years  and  restricted 
the  use  of  the  road  to  the  carriage  of  "pas- 
sengers, mall,  express  matter,  parcels,  pack- 
ages and  passengers'  baggage  only,"  and  the 
motive  power  was  confined  to  electricity,  "or 
gasoline  in  cases  of  emergency."     Tbe  fol- 


Vor  otber  cases  see  same  topio  and  section  NUMB£R  In  Dec.  Ic  Am.  Digs.  U07  to  date.  It  Reporter  Indexes 
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towing  proposition  la  made  under  the  first  as- 
signnient  of  error:  "Tbe  commlsslonera'  court 
of  Harris  county  had  no  power,  under  the 
Coustitation  or  the  laws  of  Texas,  to  au- 
thorize the  possession,  appropriation,  or  use 
of  a  public  road,  for  any  purpose  except  a 
public  use,  according  to  the  usual  methods 
of  travel,  and  any  order  attempting  to  con- 
fer upon  a  private  corporation  the  right  to 
make  an  unusual  or  extraordinary  appropria- 
tion or  use  of  such  public  road  Is  void." 

In  section  7,  art  10,  of  the  state  Consti- 
tution, It  is  provided:  "No  law  shall  be 
passed  by  the  Legislature  granting  the  right 
to  construct  and  operate  a  street  railroad 
within  any  city,  town  or  village,  or  upon 
any  public  highway,  without  first  acquiring 
the  consent  of  the  local  authorities  having 
control  of  the  street  or  highway  proposed 
to  be  occupied  by  such  street  railroad."  The 
section  is  merely  prohibitory  and  does  not 
directly  grant  any  authority  for  the  erec- 
tion of  railways  along  streets  or  public  high- 
ways, but  by  implication  recognizes  the  right 
to  build  along  such  thoroughfares.  It  the 
consent  of  those  to  whom  the  supervision 
and  control  of  the  streets  and  public  high- 
ways are  confided  is  obtained.  So  it  has 
been  specially  decided  in  the  case  of  Mayor 
V.  Street  Railway  Co.,  83  Tex.  648,  19  S.  W. 
127,  29  Am.  St  Rep.  679,  in  regard  to  the 
■treetB  of  a  dty,  and,  if  the  public  roads 
of  a  county  are  comprised  within  the  term 
"public  highways,"  the  authority  to  build 
street  railroads  upon  such  public  roads  Is 
recognized  to  rest  In  the  "local  authorities." 
The  words  "public  highways"  are  dearly 
used  to  describe  some  public  thoroughfare 
dlfTerent  from  a  street  in  a  city,  town,  or 
village,  and  cannot  be  construed  to  mean 
streets;  nor  can  they  be  held,  with  any  de- 
gree of  reason  or  force,  to  apply  to  streets 
In  an  unlncorirarated  town  or  village  as 
contradistinguished  from  the  streets  in  an 
incorporated  city,  town,  or  village.  If  the 
desire  had  been  to  confine  the  power  to  grant 
authority  to  erect  and  operate  street  rail- 
ways to  the  streets  of  cities,  towns,  or  vil- 
lages, the  words  "public  highways,"  being 
superfluous  and  confusing,  would  never  have 
been  used.  It  Is  stated  by  Nelms,  in  his  work 
on  Street  Surface  Railroads  (page  71),  that 
in  nearly  every  state  of  the  Union  a  like 
provision  is  found  either  in  the  Constitu- 
tion or  some  statutory  provision,  and  In  some 
of  them  Is  recognized  the  right  of  county 
boards,  commissioners,  or  supervisors,  cor- 
responding to  the  commissioners'  court  In 
Texas,  to  grant  the  authority  for  street 
railways  to  be  erected  along  public  roads 
or  highways.  Matter  of  Rochester  Electric 
Railway  Co.,  123  N.  T.  351,  25  N.  E.  381; 
State  V.  Board,  56  N.  J.  Law,  416,  28  Atl. 
K>3.  We  have  seen  no  decision  denying  such 
authority. 

The  term  "local  authorities,"  used  In  the 
Constitution,  is  defined  In  the  New  York 
dted  case  as  "those  officers  on  whom  the 
122  S.W.— 19 


administration  of  the  government  of  the  par- 
ticular political  subdivision  of  the  state,  by 
virtue  of  their  office,  devolves,  in  relation  to 
the  subject-matter  of  the  legislative  provi- 
sion." In  Texas  the  commissioners'  court  is 
created  by  the  Constitution,  and  it  is  given 
"such  powers  and  Jurisdiction  over  all  coun- 
ty business,  as  is  conferred  by  this  Consti- 
tution and  the  laws  of  this  state,  or  as  may 
be  hereafter  prescribed."  Under  that  au- 
thority the  Legislature  has  conferred  upon 
commissioners'  courts  the  power  "to  lay  out 
and  establish,  change,  and  discontinue  pub- 
lic roads  and  highways,"  and  "to  exercise 
general  control  and  superintendence  over  all 
roads,  highways,  ferries  and  bridges  in  their 
counties."  Commissioners'  courts  are  there- 
fore the  "local  authorities,"  within  the  pur- 
view of  the  Constitution,  from  whom  permis- 
sion to  build  a  street  railway  along  the  pub- 
lic highways  of  a  county  must  be  obtained. 
Control  of  streets  and  public  highways  of  a 
county  has  been  given  by  law  to  the  local 
authorities  of  dtles  and  counties,  and  the 
Constitution  delegates  to  them  alone  the  au- 
thority to  permit  street  railways  to  construct 
their  lines  upon  such  streets  and  highways 
Having  been  granted,  by  the  only  authority 
that  could  grant  it,  the  privilege  of  using  the 
road  for  the  construction  of  its  track,  appel- 
lee could  not  be  deprived  of  that  right  be- 
cause appellant  has  been  permitted  to  cross 
the  public  road  and  objects  to  any  other 
railway  company  using  such  road,  although 
the  citizens  owning  the  land  In  the  vicinity 
of  the  road  and  for  whose  use  It  was  pri- 
marily constructed  have  petitioned  the  coun- 
ty authorities  to  grant  the  privilege  to  the 
street  railway  of  occupying  the  public  high- 
way. However  unusual  It  may  be  to  use  "a 
rural  public  highway  for  the  permanent  loca- 
tion and  maintenance  of  a  street  car  roadbed 
and  track,"  as  stated  -by  appellant,  the  Con- 
stitution and  statutes  authorize  It,  the  citi- 
zens Interested  in  the  public  road  demand 
It,  the  commissioners'  court  has  permitted 
it,  and  appellant  has  no  right  to  complain. 

Appellee  was  incorporated  under  the  provi- 
sions of  Rev.  St  1895,  art  642,  subd.  21, 
which  authorizes  the  formation  of  corpora- 
tions "for  the  constructing,  acquiring  and 
maintaining  and  operating  street  railways 
and  suburban  belt  lines  of  railways  within 
and  near  cities  and  towns,  for  the  transporta- 
tion of  freight  or  passengers."  Appellee's  de- 
sired line  of  railway  is  within  and  near  the 
"dty  of  Houston,"  and  we  think  that  the 
construction  of  the  railway  is  fully  authoriz- 
ed by  Its  charter.  The  terms  of  the  statute 
fully  contemplate  the  construction  and  opera- 
tion of  street  railways  beyond  the  limits  of 
cities  and  clearly  authorize  such  construction 
and  operation.  Harrlsburg  Is  but  a  short  dis- 
tance from  the  city  of  Houston,  and  the  testi- 
mony tended  to  show  that  It  is  practically  a 
suburb  of  that  city. 

Appellant  has  no  right  in  the  public  roads 
of  Harris  county  except  those  granted  It  by 
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th»  proper  authorittee,  and  It  cannot  assume 
the  function  of  protecting  the  public  from 
encroachments  upon  the  highways  by  other 
corporations,  and  cannot  assume  the  author- 
ity of  the  state  In  inquiring  Into  the  legality 
of>  appellee's  acts  under  Its  charter.  The 
evidence  clearly  Indicates  that  It  will  not  be 
injured  by  a  crossing,  to  which  Its  resident 
engineer  gave  the  stamp  of  his  approval,  and 
which  is  necessary  for  the  accommodation 
and  comfort  of  a  number  of  the  citizens  of 
Harris  county.  Its  rights  have  been  fully 
protected  by  the  decree  of  the  court.  Appel- 
lee is  not  seeking  to  take  possession  of  any- 
thing belonging  to  appellant,  but  is  merely 
trying  to  do  what  any  vehide  of  any  kind, 
authorized  on  a  public  road,  has  the  right  to 
do — get  across  a  railroad  built  over  a  public 
highway. 

No  additional  burden  wUl  devolve  upon  ap- 
pellant by  the  crossing  constructed  by  appel- 
lee, and  it  has  acquired  no  right  by  being  au- 
thorized to  cross  the  public  road  as  would 
empower  it  to  stop  the  wheels  of  progress  and 
thwart  the  etForts  of  the  public  to  obtain 
cheaper  and  faster  transportation.  It  has 
be«i  held  time  and  again  in  this  state  and 
others  that  no  new  burden  or  servitude  is 
imposed  upon  a  public  street  or  highway  by 
constructing  and  operating  a  street  railway 
thereon  whose  cars  are  propelled  by  elec- 
tricity for  the  transportation  of  passengers. 
Aycock  T.  Association,  26  Tex.  Civ.  App.  341, 
63  S.  W.  953;  Rische  v.  Transportation  Co., 
27  Tex.  Civ.  App.  83,  66  S.  W.  324;  RaUway 
V.  Street  Railway,  64  Tex.  80,  53  Am.  Rep. 
739;  Railway  v.  LImburger,  88  Tex.  79,  30  S. 
W.  533,  53  Am.  St  Rep.  730;  Railway  v. 
TracUon  Co.,  Ill  Ga.  679,  36  S.  E.  873,  51 
I*  R.  A.  125;  Railway  v.  Railway,  139  Ind. 
297.  38  N.  E.  604.  26  li.  R.  A.  337,  47  Am. 
St  Rep.  264;  Kinsey  v.  Traction  Co.,  169 
Ind.  663,  81  N.  E.  922;  Railway  v.  Railway, 
169  Ind.  339,  82  N.  E.  765,  13  L.  R.  A.  (N. 
S.)  916;  Railway  v.  Electric  Railway,  42  Ind. 
App.  66,  83  N.  E.  650.  In  several  of  the 
cases  cited  it  was  held  that  the  right  of  way 
acquired 'by  a  steam  railroad  across  a  pub- 
lic highway  is  subject  to  the  operation  of  a 
street  railway,  that  it  imposes  no  additional 
burden,  and  that  It  can  cross  the  steam  rail- 
road tracks  without  compensation  to  the  com- 
pany. Quotations  from  some  of  the  author- 
ities will  indicate  the  reasons  for  such  deci- 
sions. 

In  the  case  of  Railway  v.  Railway,  139  Ind. 
297,  38  N.  B.  604,  26  L.  R.  A.  337,  47  Am. 
St  Rep.  264,  it  is  said:  "So  long  therefore 
as  It  is  the  settled  law  of  this  state  that  a 
street  railway  is  not  an  additional  burden  to 
that  of  the  easement  the  general  public  has 
in  the  street,  and  that  the  street  railway 
company's  right  to  use  the  street  is  founded 
on  ttiat  easement,  that  long  It  must  be  held 
that  the  right  of  such  street  railway  to  cross 
over  the  tracks  of  a  steam  railway  laid  on 
such  street  Is  subject  to  no  conditions  other 


than  those  to  which  the  general  public  is 
subject  in  traveling  over  sudi  streets.  When 
the  steam  railway  company  obtains  its  right 
of  way  over  and  along  a  public  street,  it 
does  BO  subject  to  the  right  of  the  general 
public  to  use  that  street  and  the  street  cross- 
ings over  its  tracks;  and  It  is  generally  in- 
cumbent on  Bach  steam  railway  companies 
to  make  such  crossings  as  passable  for  the 
general  public  as  they  were  before  the  con- 
struction of  the  tracks  thereon.  •  •  •  In 
short  the  appellant's  rights  obtained  in  the 
use  of  the  streets  for  its  steam  railway  were 
subject  to  the  burden  of  the  appellee's  use 
thereof,  in  the  ordinary  and  proper  manner, 
for  its  street  railway." 

In  the  case  of  Railway  v.  RaUway,  169  Ind. 
339,  82  N.  E.  766,  13  L.  R.  A.  (N.  S.)  916. 
the  court  held :  "Asauilaing  that  the  railroad 
was  constructed  across  the  highway,  its  own- 
ers thereby  acquired  merely  the  privilege  of 
crossing  in  the  transportation  of  freight  and 
passengers,  subject  to  all  proper  uses  to 
which  the  highway  might  be  devoted  under 
the  law.  The  owners  of  the  railroad  were 
bound  to  know  that  a  street  or  interurban 
railroad  might  thereafter  be  lawfully  located 
upon  such  highway  and  across  the  track  at 
that  point  The  board  of  commissioners,  in 
whom  the  authority  was  lodged,  determined 
that  the  location  and  construction  of  the  in- 
terurban road  upon  the  highway  would  sub- 
serve the  convenience  of  the  traveling  public. 
When  appellants  obtained  the  privilege  of 
crossing  the  highway,  they  did  it  with  the 
knowledge  and  upon  the  condition  that  they 
must  submit  to  such  growing  inconveniences 
as  might  result  from  the  development  of  the 
country,  among  which  would  be  the  wants 
and  demands  of  the  public  for  better  facil- 
ities in  traveling.  Appellants  complain  that 
their  track  will  be  cut  and  their  private 
rights  Invaded.  Such  interference  must  have 
been  contemplated  when  their  road  was  lo- 
cated across  a  public  highway.  •  •  • 
Our  conclusion  therefore  is  that  the  owners 
of  a  steam  railroad  are  not  entitled  to  re- 
cover compensation  for  the  crossing  of  its 
track,  at  a  public  highway  intersection,  by 
an  electric  interurban  road  built  upon  such 
highway  with  the  consent  of  the  board  of 
commissioners  of  the  county;  nor  can  such 
crossing  be  enjoined  imtll  compensation  there- 
for shall  have  been  assessed  and  paid  or  ten- 
dered." A  long  list  of  authorities  were  cited 
to  sustain  the  decision. 

The  case  of  Michigan  Central  Railroad  v. 
Electric  Railway,  42  Ind.  App.  66,  83  N.  E. 
6o0,  not  only  holds  as  do  the  cases  quoted 
from,  but.  In  addition,  defines  a  "street  rail- 
road" and  holds  an  electric  railway  carrying 
mall,  persons,  and  property  was  a  street  rail- 
way, and  not  what  is  known  as  a  "commer- 
cial" one,  and  therefore  its  occupancy  of  a 
street  or  road  was  not  an  additional  servi- 
tude. The  same  contention  is  made  in  this 
case;    but  it  is   not  shown   that  appellee's 
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charter  authorises  It  to  carT7  freit^t,  and 
Its  Character  cannot  be  fixed  by  the  order 
of  the  commissioners'  court  giving  It  permis- 
sion to  build  along  the  Harrlsburg  road.  Its 
character  Is  fixed  by  the  charter  which  It 
obtained  from  the  state  of  Texas,  and  not 
by  orders  made  by  the  commissioners^  court 
It  was  not  shown  that  It  had  ever  carried 
freight,  and,  should  It  attempt  to  do  so  In 
violation  of  the  terms  of  Its  charter,  the  state 
wUl  be  fully  able  to  care  for  the  matter. 

The  act  of  1901  (Gen.  Laws  1901,  pp.  255. 
256,  c.  89)  has  no  reference  to  street  railways, 
and  neither  does  the  act  of  the  Thirtieth 
L^slature  (Gen.  Laws  1907,  p.  23,  c.  15)  ap- 
pertain  to  street  railways.  Appellee  ob- 
tained its  charter  under  a  different  statute, 
and  claims  the  right  to  cross  the  railroad 
of  appellant  in  a  public  road  Just  as  a  dray 
or  wagon  would  claim  the  right  to  cross. 
Having  obtained  permission  of  the  "local'  au- 
thorities," It  claims  the  right  of  any  other 
vehicle  using  the  public  road. 

The  Judgment  is  afltemed. 


GALLUP  et  al.  v.  LIBERTY  COUNTT.t 

(Court   of  Civil   Appeala   of  Texag.     Oct   20, 

1909.     On  Motion  for  Rehearing, 

Nov.  17,  1909.) 

1.  PcTBUc  Laros  (I  173*)— Lands  of  State— 
Scuooi.  Lands— Salb  bt  County  Commis- 
siONEB  8— Statutes. 

Const  art.  7,  g  6,  as  it  existed  in  1881,  pto- 
vided  that  lands  granted  to  counties  for  school 
purposes  might  be  sold  by  the  counties  as  pro- 
vided by  the  commissioners'  court;  the  pro- 
ceeds to  be  held  for  the  benefit  of  the  public 
schools.  Const  1876,  art.  5,  I  18,  declared  that 
the  county  commissioners'  court  should  exercise 
such  powers  and  jurisdiction  over  all  county 
business  as  was  conferred  by  the  Constitution  or 
laws  of  the  state,  and  Rev.  St  1896,  arts.  1560, 
4271,  made  It  the  duty  of  the  conunissioners 
court  to  provide  for  the  disposition  of  all  county 
school  lands  In  the  manner  provided  by  the  com- 
missioners'  court  Held  that,  while  such  provi- 
sions authorized  a  disposition  of  such  lands, 
they  could  only  be  sold  in  the  manner"  provid- 
ed by  the  commissioners'  court,  which  had  no 
power  to  delegate  to  the  county  judge  the  power 
to  make  such  sales  as  agent  tor  the  county, 
and  sales  so  attempted  to  be  made  by  him  were 
invalid. 

[Ed.  Note. — For  other  cases,  see  Public  Lends, 
Cent  Dig.  §i  544-651 ;   Dec.  Dig.  |  173.*] 

2.  Pbincipai.  and  Agent  (|  163*)— "Ratik- 

CATION." 

"Ratification"  ia  the  election  by  a  person, 
and  the  expression  of  such  election  m  words  or 
conduct  to  accept  an  act  or  contract  previous- 
ly done  or  entered  into  in  his  behalf  by  another 
who  had  at  the  time  no  authority  to  do  the  act 
or  make  the  contract  on  his  behuf.  If  the  acts 
have  been  performed  or  contracts  made  without 
his  authority  on  bis  behalf,  he  has,  when  be 
obtains  knowledge  thereof,  an  election  either 
to  accept  or  repudiate  them^  If  he  accepts 
them,  his  acceptance  is  a  "ratification"  of  the 
previously  unauthorized  acts  or  conduct  and 
makes  them  as  binding  on  him  from  the  time 
they  are  performed  as  if  originally  authorized. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  f  619 ;  Dec  Dig.  g  163.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5928-5932 ;   voL  8,  p.  777a] 


8.  MumciPAi.  Cobforations  ({  248*)— Un- 
authorized Acts  or  OrFicEBS— Ratutca- 
tion. 

The  principle  of  ratification  applies  to  a 
mnnidpal  corporation  as  well  as  to  an  individu- 
al as  to  contracts  which  have  been  unauthorized- 
ly  entered  into  on  its  behalf,  if  the  corporation 
could  have  originally  authorized  such  acts  or 
contracts,  especially  where  the  illegality  consists 
of  some  irregularity  or  informality  in  the  man- 
ner or  time  of  its  execution,  so  that  it  is  in- 
capable of  enforcement ;  but,  if  there  is  no  legal 
authority  to  contract  such  authority  cannot  be 
created  by  estoppel,  acquiescence,  or  ratifica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  684;  Dec.  Dig.  i 
248.*] 

On  Motion  for  Rehearing. 

4.  Public  Lands  (S  173*)— Lands  oi'  State-^ 

SonooL   Lands— INVAUD    Sale— Ratitica- 

tion. 

Where  a  county  had  full  power  to  sell  cer- 
tain school  lands,  but  the  sale  was  Invalid  be- 
cause made  by  the  county  judge  under  an  ultra 
vires  delegation  of  author!^  by  the  commission- 
ers' court  the  connty,  having  received  the  par- 
chase  money  and  used  it  for  county  purposes, 
thereby  ratified  the  sale  and  was  not  entitled  to 
recover  the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  U  544^551 ;   Dec.  Dig.  {  173.*] 
6.  Ptjbuo  IiANDS  ((  173*)— Lands  OF  State 

—  School  Lands  —  Sale  —  Disposition  of 

Proceeds. 

Where  a  county  having  full  power  to  sell 
school  lands  without  authority  directed  sales 
to  be  made  by  the  connty  judge,  and  thereafter 
ratified  the  same,  such  sales  were  not  invali- 
dated as  against  the  county  because  the  judge 
was  allowed  a  commission  of  5  per  cent  of  the 
proceeds,  which  was  diverted  from  the  school 
fund  for  which  the  county  held  the  lands  in 
trust ;  the  beneficiaries  of  the  school  fund  being 
entitled  to  recover  such  commission  from  the 
county  as  an  obligation  payable  out  of  its  gen- 
eral fund. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  ||  544-551;   Dec  Dig.  {  173.*] 

Appeal  from  District  Court  Polk  County; 
L.  B.  Hightower,  Judge. 

Suit  by  Liberty  County  against  David  L. 
Gallup  and  others.  Judgment  for  plaintUt, 
and  defendants  appeal.  Reversed  and  ren- 
dered. 

Coke,  Miller  Se  Coke  and  Terry,  Cavln  ft 
Mills,  for  appellants.  Branch  T.  Masterson 
and  Stevens  ft  Pickett  for  appellee. 

NEILL,  J.  "This  suit  was  brought  by  the 
county  of  Liberty,  appellee  herein,  against 
David  L.  Gallup  and  East  Texas  Oil  Com- 
pany, appellants  herein,  and  C.  M.  Votaw, 
C.  W.  Nugent  Oscar  B.  Oates,  A.  G.  Hodges, 
A.  W.  Hodges,  J.  K.  Humble,  J.  W.  Humble, 
and  B.  D.  Saunders,  to  recover  tbe  title  to  10 
certain  tracts  of  land,  aggregating  about  16,- 
000  acres,  situated  In  the  counties  of  Polk, 
Hardin,  and  Tyler.  The  suit  was  In  the  ordi- 
nary form  of  an  action  in  trespass  to  try  tl- 
tla  Of  the  defendants,  David  L.  Gallup  was 
a  resident  and  citizen  of  the  state  of  New 
York,  the  East  Texas  Oil  Coiflpany  was  a  res- 
ident and  citizen  of  the  state  of  New  Jersey, 
and  all  of  the  other  defendants  were  resl- 


•For  other 


(M  same  toplo  and  section  NUMBBR  in  D«c.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezia 
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dents  of  the  state  of  Texas.  The  defendants 
David  L.  Gallup  and  East  Texas  Oil  Com- 
pany, who  are  appellants  In  this  court,  filed 
petition  and  bond  for  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Texas,  upon  the  fil- 
ing of  which  the  plaintiff  dismissed  Its  suit 
as  to  all  of  the  defendants  except  David  L. 
Gallup,  a  citizen  of  New  Tork,  the  East  Tex- 
as Oil  Company,  a  citizen  of  New  Jersey,  and 
J.  W.  and  J.  K.  Humbly  dtlzena  of  Polk 
county,  Tex.  The  petition  of  these  appellants 
for  the  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Texas  was  granted ;  but  the  cause 
Was  remanded  to  the  district  court  of  Folk 
county  from  the  Circuit  Court  of  the  United 
States,  and  was  tried  in  the  district  court  of 
Folk  county.  Judgment  was  rendered  against 
the  defendant  J.  W.  Humble  by  default,  and 
judgment  nil  dldt  was  rendered  against  the 
defendant  J.  K.  Humble,  and  upon  trial  had 
Judgment  was  rendered  for  the  land  In  con- 
troversy against  the  defendants  Gallup  and 
East  Texas  Oil  Company,  appellants  here. 
These  appellants  answered  In  the  court  below 
by  general  demurrer,  plea  of  not  guilty,  and 
also  filed  a  cross-action  against  the  plalntlfT, 
seeking  to  recover  the  title  and  possession 
of  the  same  land  sued  for  by  the  plaintiff,  up- 
on which  cross-action  Judgment  was  also  ren- 
dered against  these  appellants.  The  trial 
court  duly  filed,  at  the  request  of  appellants, 
his  findings  of  fact  and  conclusions  of  law, 
which  were  excepted  to  by  these  appellants, 
who  filed  also  a  motion  to  correct  and  supple- 
ment said  findings  of  fact  and  conclusions  of 
law,  which  motion  was  overruled.  The  case 
has  been  properly  brought  to  this  court  by 
appeal  of  these  appellants,  David  L.  Gallup 
and  East  Texas  Oil  Company."  This  state- 
ment of  the  nature  and  result  of  the  suit, 
taken  from  appellant's  brief,  is  accepted  by 
the  appellee,  with  this  emendation:  "Final 
Judgment  in  favor  of  the  county  of  Liberty 
was  against  defendants  David  L.  Gallup, 
Eiast  Texas  Oil  Company,  J.  K.  Humble,  and 
J.  W.  Humble,  for  the  land  In  controversy" 
— and  is  adopted  by  u& 

Tlie  findings  of  fact  and  of  law  by  the  tri- 
al Judge  are  as  follows: 

"Findings  of  Fact 

"(1)  I  find  that  the  10  tracts  of  land  in 
controversy,  as  described  in  plaintiff's  first 
amended  original  petition,  were  patented  dur- 
ing the  year  1858  by  the  state  of  Texas  to 
the  school  commissioners  of  Liberty  county  in 
due  form  of  law. 

"(2)  I  find  that  on  July  1,  1881,  the  com- 
missioners' court  of  Liberty  county  made  and 
entered  on  the  minotes  thereof  the  following 
order:  'Whereas,  it  is  the  Judgment  of  the 
court  that  it  id  for  the  Interest  of  Liberty 
county  that  all  of  the  county  school  lands 
situated  in  the  counties  of  Polk,  Tyler,  and 
Uardln  be  placed  on  the  market  for  sale,  and 
tbtt  proceeds  thereof  invested  as  provided  by  , 


law:  It  Is  therefore  ordered  by  the  court 
that  W.  W.  Ferryman  be  and  be  is  hereby 
appointed  agent  of  the  county  of  Liberty  with 
full  power  to  sell  all  of  said  school  lands,  ei- 
ther at  private  or  public  sale,  in  his  Judg- 
ment he  n)ay  deem  best  for  the  interest  of 
the  county,  and  to  make  good  and  sufficient 
title  to  the  purchaser  or  purchasers  of  said 
lands ;  provided  that  said  lands,  nor  any  part 
thereof,  shall  not  be  sold  for  a  less  price  than 
$1.60  per  acre.  It  is  further  ordered  that 
any  sale  made  by  said  Penyman  shall  in  no 
wise  affect  actual  settlers  of  any  rights  ac- 
quired by  them  under  the  laws  of  this  state ; 
and  the  price  of  land  to  such  actual  settlen 
Is  fixed  at  $2.00  per  acre.'  And  also  that 
said  court  on  the  same  date  made  and  entei^ 
ed  on  its  minutes  another  order,  as  follows: 
'It  is  ordered  by  the  court  that  W.  W.  Perry- 
man  be  and  he  is  allowed  5  per  cent,  commis- 
sion on  all  sales  made  by  him  of  the  Liberty 
county  school  lands.' 

"(3)  I  find  that  W.  W.  Ferryman,  purport- 
ing to  act  as  agent  for  the  county  of  Liberty, 
under  the  above  orders,  on  August  17,  1881, 
executed  a  deed  to  Walter  H.  Allen,  convey- 
ing the  said  10  tracts  of  land,  patented  as 
above  found,  aggregating  15,905V&  acres,  for  a 
cash  consideration  of  $26,164.51. 

"(4)  I  find  that  the  above-mentioned  con- 
sideration of  $26,164.54  was  paid  to  W.  W. 
Ferryman  by  the  grantee  in  said  deed  exe- 
cuted by  said  Ferryman,  and  that  5  per  cent 
of  said  consideration  (the  same  being  the 
sum  of  $130&22)  was  retained  by  said  Fer- 
ryman for  himself,  and  that  he  kept  and 
held  said  amount  In  his  own  right  and  ap- 
plied same  to  his  own  use  and  benefit 

"(5>  I  find  that  on  November  14,  1881,  the 
commissioners'  court  of  Liberty  county  made 
and  entered  on  Its  minutes  the  following  or- 
der: 'Whereas,  it  appears  from  the  report  of 
the  county  Judge  that  be  has  in  his'  hands 
the  sum  of  $24,843.32  from  the  sale  of  school 
lands:  It  is  ordered  by  the  court  that  the 
county  Judge  deposit  one-third  of  said  amount 
with  T.  W.  House,  of  Houston,  one-third  with 
City  Bank  of  Houston,  and  one-third  with  the 
First  National  Bank  of  Houston,  to  the  credit 
of  the  school  fund  of  Liberty  county.' 

"(Q  I  find  that  the  county  Judge  of  Liber- 
ty county  deposited  the  said  sum  of  $24,843.- 
32  in  the  three  Houston  banks  mentioned 
above,  and  that  thereafter,  to  wit  on  June 
29,  1882,  the  commissioners'  court  of  Liberty 
county,  by  order  entered  on  its  minutes,  di- 
rected that  said  sum  of  money  be  transferred 
from  said  banks  at  Houston  and  deposited 
with  Ball,  Hutchings  &  Co.,  bankers  of  Gal- 
veston, Tex.,  and  further  directed  that  said 
Ball,  Hutchings  &  Co.  Invest  said  money  in 
bonds  of  the  state  of  Texas. 

"(7)  I  find  that  in  pursuance  of  said  order 
of  the  commissioners'  court  last  above  men- 
tioned said  Ball,  Hutchings  ft  Co.  did  invest 
said  sum  of  money  in  bonds  as  directed, 
holding  said  bonds  on  deposit  and  paid  the 
interest  collected  thereon  to  the  county  treat- 
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nrer  of  Liberty  county,  Tex.,  and  the  same 
was  by  him  placed  to  the  credit  of  the  avail- 
able school  fund  of  Liberty  county. 

"(8)  I  find  that  W.  W.  Ferryman,  who  exe- 
cuted the  deed  to  Walter  H.  Allen  dated 
Au^st  17,  1881,  as  above  mentioned,  was 
county  Judge  of  Liberty  county  during  all" 
of  the  years  1881  and  1882,  and  that  he  died 
prior  to  the  institution  of  this  suit 

"(9)  I  find  that  during  the  year  1886,  'is 
accordance  with  orders  of  the  commissioners' 
court  of  Liberty  county,  said  Ball,  Hutchings 
&  Ca  sold  a  portion  of  said  bonds  which 
were  on  deposit  with  them,  and  the  proceeds 
of  such  sale  were  invested  in  Liberty  county 
Jail  bonds;  the  amount  so  invested  being,  at 
first,  $6,S0O,  and  later  an  additional  sum  of 
$3,500.  And  I  further  find  that  these  bonds 
in  the  sum  of  |10,000  were  placed  on  deposit 
with  Ball,  Hutchings  A  Co.  of  Galveston  for 
safe-keeping.  And  I  further  And  that  Inter- 
est on  these  bonds  was  paid  to  the  county 
treasurer  of  Liberty  county  for  a  number  of 
years  thereafter,  and  the  sums  so  paid  were 
placed  to  the  credit  of  the  available  school 
fund ;  but  the  evidence  does  not  disclose  ex- 
actly the  amount  so  paid  nor  accurately  the 
number  of  years  such  interest  was  paid. 

"(10)  I  find  that  on  September  6,  1809,  the 
commissioners'  court  of  Liberty  county  made 
and  entered  on  its  minutes  the  following 
order:  'It  is  ordered  by  the  court  that  the 
$12,100  of  state  of  Texas  5  per  cent,  bonds 
belonging  to  the  permanent  school  fund  of 
Liberty  county,  and  now  In  the  hands  of  the 
treasurer  of  Liberty  county,  be  sold  by  M. 
D.  Baybum,  county  Judge  of  Liberty  coun- 
ty, and  delivered  by  him  to  the  purchaser 
thereof.  The  proceeds  to  be  paid  over  by 
him  to  the  county  treasuter  of  Liberty  coun- 
ty to  be  hereafter  Invested  as  this  court  may 
decide.'  And  I  further  find  that  on  the  same 
date  said  court  made  and  entered  on  its 
minutes  this  order,  to  wit:  It  is  ordered 
that  the  proceeds  of  the  sale  of  $12,100  and 
the  $500  Refugio  county  bonds  belonging  to 
the  school  fund  of  Liberty  county  be  invested 
Id  the  5^  per  cent  interest-bearing  script  of 
Liberty  county,  and  the  money  used  in  pay- 
ing the  back  indebtedness  of  Liberty  county. 
Also  that  5%  per  cent,  interest-bearing  script 
be  issued  In  the  sum  of  $6,500.00  to  the  per- 
manent school  fund  of  Liberty  county  in  Ueu 
of  $1,500  illegally  spent  by  the  county  by 
mistake  and  $5,000  of  JaU  bonds  which  were 
void  for  want  of  proper  authority  in  their 
Issuance,  in  July  and  December,  1885.' 

"(11)  I  find  that  W.  W.  Ferryman,  who 
executed  the  deed  to  Walter  H.  Allen  on  Au- 
i^st  17,  1881,  for  the  lands  In  controversy 
(as  found  in  paragraph  1  of  these  findings), 
made  no  written  report  of  that  sale  to  the 
commissioners'  court  of  Liberty  county,  and 
that  said  sale  was  never  expressly  approved 
or  ratified  by  said  court 

"(12)  I  find  that  the  defendants  David  L. 
Gallup  and  the  East  Texas  Oil  Company 
dalm  title  by  mesne  conveyance  to  the  land 


In  controversy  through  and  under  the  deed 
from  W.  W.  Ferryman  to  Walter  H.  Allen 
dated  August  17,  1881,  referred  to  in  the  first 
paragraph  of  these  findings  of  fact  and  that 
said  defendants  now  have  and  bold  only 
such  title  as  became  vested  in  said  Allen 
by  virtue  of  said  deed.  And  I  further  find 
that  the  defendant  David  L.  Gallup  paid  in 
cash  to  Augustus  F.  Kountse  a  valuable  con- 
sideration for  the  land  in  controversy  when 
he  bought  same  from  said  Kountze. 

"(13)  I  find  that  40,000,000  feet  of  timber 
have  been  cut  from  those  tracts  of  land  In 
controversy  located  in  the  counties  of  Folk 
and  Tyler,  under  contract  with  parties  claim- 
ing title  to  said  lands  under  and  by  virtue 
of  said  deed  above  mentioned  from  W.  W. 
Ferryman  to  Walter  H.  Allen  dated  August 
17,  1881,  and  that  said  parties  were  paid 
for  said  timber  the  sum  of  $1.25  per  thou- 
sand feet.  And  I  further  find  that  the  pres- 
ent market  value  of  said  timber  would  be 
$2  per  thousand  feet 

"Conclusions  of  Law. 

"I  conclude  that  the  commissioners'  court 
of  Liberty  county  had  no  power  to  delegate 
to  W.  W.  Ferryman  the  authority  to  sell 
the  lands  in  controversy  as  said  court  at- 
tempted to  do  In  its  order  made  and  entered 
on  July  1,  1881.  as  set  out  in  above  findings 
of  fact  and  therefore  said  order  was  and  Is 
null  and  void. 

"(9  I  conclude  that  the  deed  executed  by 
W.  W.  Ferryman  to  Walter  H.  Allen  on  Au- 
gust 17,  1881,  conveying  the  lands  in  con- 
troversy, as  set  out  in  above  findings  of  fact 
is  null  and  void,  and  that  no  title  whatever 
passed  thereby;  the  said  Ferryman  being 
wholly  without  authority  to  execute  the 
same.  And  I  further  conclude  that  peither 
the  commissioners'  court  of  Liberty  county 
nor  any  act  of  said  county  has  ever  express- 
ly ratified  or  confirmed  said  void  sale. 

"(3)  I  conclude  that  the  title  to  the  lands 
in  controversy  is  vested  In  fee  simple  in  the 
county  of  Liberty  for  the  public  schools  of 
said  county  in  accordance  with  the  Constitu- 
tion and  laws  of  the  state  of  Texas,  and  that 
therefore  Judgment  should  be  rendered  for 
said  county  of  Liberty,  plalntltC  In  this 
cause." 

Opinion. 

The  first,  second,  and  third  assignments  of 
error  are  directed  against  the  first  and  sec- 
ond conclusions  of  law  of  the  trial  court 
Every  one  of  them  Is  advanced  as  a  propo- 
sition in  Itself.  Under  the  three  assignments 
this  additional  proposition  is  advanced:  "The 
order  of  the  commissioners'  court  of  July  1, 
1881,  was  within  the  power  of  said  court 
and' in  all  respects  valid,  and  the  sale  and 
conveyance  made  thereunder  by  W.  W.  Fer- 
ryman to  Walter  H.  Allen  was  valid  and 
effectual  to  convey,  and  did  convey,  to  said 
Allen  the  land  in  controversy." 

Section  6k  art  7,  at  the  Constitution  u  it 


Digitized  by 


Google 


294 


122  SOUTHWESTEEN  RBPORTEB. 


(Tex. 


stood  in  tS81,  so  far  as  material  to  the  ques- 
tion Involved,  Is  as  follows:  "All  lands  here- 
tofore or  hereafter  granted  to  the  several 
counties  of  this  state  for  education  or  schools 
are  of  right  the  property  of  said  counties 
respectively  to  which  they  were  granted  and 
title  thereto  Is  vested  in  said  counties. 
*  *  *  Each  county  may  sell  or  dispose  of 
Its  land,  In  whole  or  in  part,  in  manner  to 
be  provided  by  the  commissioners'  court  at 
the  county ,  Said  lands  and  the  pro- 
ceeds thereof,  when  sold,  shall  be  held  by 
said  counties  alone  as  a  trust  for  the  benefit 
of  the  public  schools  therein ;  said  proceeds 
to  be  Invested  in  bonds  of  the  state  of  Texas 
or  of  the  United  States  and  only  the  Interest 
thereon  to  be  used  and  expended  annually." 
Section  18,  art  6,  of  the  Constitution  of 
1876,  provides  that  "The  county  commission- 
ers, •  •  •  with  the  county  Judge  as  pre- 
siding officer,  shall  compose  the  county  com- 
missioners' court,  which  shall  exercise  such 
powers  and  jurisdiction  over  all  county  busi- 
ness as  Is  conferred  by  the  ConBtltutlon  or 
the  laws  of  the  state  or  as  may  thereafter 
be  prescribed."  After  the  adoption  of  the 
Constitution  of  1876,  and  prior  to  1881,  the 
Legislature  enacted  the  following  provisions, 
which  appear  In  the  present  revised  statutes 
as  articles  1560  and  4271,  and,  so  far  as  ma- 
terial, are  as  follows:  Article  1650:  "It 
shall  be  the  duly  of  the  commissioners'  court 
to  provide  for  the  protection,  preservation 
and  disposition  of  all  lands  heretofore  grant- 
ed, or  that  may  hereafter  be  granted  to  the 
county  for  education  or  schools."  Article 
4271:  "Each  county  may  sell  or  dispose  of 
the  lands  granted  to  It  for  educational  pur- 
poses in  such  manner  as  may  be  provided  by 
the  commissioners'  court  of  such  county ;  and 
the  proceeds  of  any  such  sale  shall  be  in- 
vested In  bonds  of  the  state  of  Texas,  or  of 
the  United  States,  and  held  by  such  county 
alone  as  a  trust  for  the  benefit  of  public  free 
schools  therein,  only  the  Interest  thereon  to 
be  used  and  expended  annually." 

It  is  clearly  seen  from  these  constitutional 
provisions :  That  the  land  in  controversy.  It 
having  been  granted  by  the  state  to  Liberty 
county  for  educational  purposes,  was  the 
property  of  such  county  in  whom  the  title 
vested;  that  the  coun^  was  authorized  to 
sell  or  dispose  of  the  land,  in  whole  or  in 
part,  In  the  manner  to  be  provided  by  its 
commissioners'  court;  that  the  proceeds  of 
sale  should  be  invested  in  certain  securities 
and  held  by  the  county  alone  as  a  trust  for 
the  benefit  of  public  free  schools  therein; 
that  only  the  Interest  thereon  should  be  used 
and  exiwnded  annually.  In  other  words. 
Liberty  county  was  of  right  the  owner  of  the 
land,  and  empowered  to  sell  the  same  in  the 
manner  provided  by  Its  commissioners'  cburt. 
The  manner  of  sale  was  not  prescribed  by 
law;  but  It  was  left  to  be  provided  by  the 
county  eommisBloners'  court  In  this  case  the 
county  commissioners'  court  of  Liberty  coun- 
ty did  provide,  or  attempted  to  provide,  for 


I  the  sale  of  the  land  In  controversy,  as  is 
i  shown  by  the  order  of  said  court  copied  In 
I  the  trial  court's  second  conclusion  of  fact 
Was  this  order,  under  the  law  as  interpreted 
by  the  Suprone  Court  sufficient  in  the  man- 
ner it  provided  for  the  sale  being  made,  tc 
■empower  the  county  to  sell  its  land?  Th» 
order  Is  predicated  upon  the  express  Judg- 
ment of  the  commissioners'  court  that  it 
was,  when  made,  for  the  Interest  of  Liberty 
county  that  Its  school  lands  described  there- 
in be  placed  uiKin  the  market  for  sale  and 
the  proceeds  thereof  invested  as  provided  by 
law.  It  appointed  W.  W.  Ferryman  agent  of 
the  county,  with  full  power  to  sell  the  land, 
either  at  private  or  public  sale,  as  In  his 
Judgment  he  might  deem  best  for  the  Inter- 
est of  the  county,  and  to  make  good  and 
sufficient  title  to  the  purchasers,  and  provid- 
ed that  the  lands,  nor  any  part  thereof, 
should  be  sold  for  a  less  price  than  $1JS0  per 
acre. 

In  the  case  of  Logan  v.  Stephens  County, 
88  Tex.  283,  83  S.  W.  365,  a  case  very  similar 
to  this,  it  is  said  by  the  Supreme  Court: 
"The  Constitution,  as  before  quoted,  gives  to 
the  commissioners'  court  of  each  county  am- 
ple powers  to  sell  the  school  lands  of  the 
county;  but  it  in  terms  declares  that  the 
counties  hold  'the  said  land  and  proceeds 
thereof,  when  sold,  •  •  •  alone  as  a  trust 
for  the  benefit  of  the  public  schools  therein.' 
The  county  vras  In  the  attitude  of  trustee 
for  the  benefit  of  the  public  school  fund  in 
the  handling  and  management  of  the  land, 
and  we  must  construe  the  power  given  to  fhe 
commissioners'  court  in  accordance  with  the 
rules  which  govern  trustees  in  the  discharge 
of  their  duties.  •  •  •  with  reference  to 
the  constitutional  provision  now  under  con- 
sideration, the  act  of  selling  is  necessarily 
the  direct  act  of  the  county  through  its  com- 
missioners' court  which  is  onpowered  to 
transact  all  Its  business" — and  that  a  sale  by 
an  agent  would  not  be  a  sale  by  the  county. 
Under  the  decision  quoted  from,  the  provi- 
sion In  section  6,  art  7,  of  the  Constitution, 
"that  such  county  may  sell  or  dispose  of  Its 
lands  •  *  *  in  manner  to  be  provided 
by  the  commissioners'  court  of  the  county," 
must  be  read  and  construed  In  connection 
with  that  part  of  section  18,  art.  5,  which 
provides  that  such  "court  shall  exercise  such 
powers  and  Jurisdiction  over  all  county  busi- 
ness as  is  conferred  by  the  Constitution  and 
laws  of  the  state,"  and,  when  so  read,  must 
be  construed  to  mean  that  the  sale  of  school 
lands,  being  the  business  of  the  county  to 
which  they  belong,  can  only  be  made  by  the 
county  through  its  commissioners'  court  as 
Its  agent.  That  the  sale  under  which  tfa* 
appellants  claim  the  land  was  by  Ferryman 
as  its  agent,  and  not  by  the  county  of  Lib- 
erty, is  apparent  from  the  order  of  his  ap- 
pointment, as  well  as  from  the  deed  made  in 
its  pursuanc&  By  the  order  he  Is  given  full 
power  to  sell  the  land.  To  hold  sudi  order 
valid  would  be  to  say  that  the  county  corn- 
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mlaslonen'  conrt  coald  divest  Itself  of  a  pow- 
er given  It  alone  by  the  Oonstitutlon  and 
delegate  It  to  another,  contrary  to  the  prin- 
ciple, "Delegatus  non  potest  delegare."  The 
case  In  hand,  as  well  as  the  one  we  have 
quoted  from,  is  distinguishable  from  Mata- 
gorda County  T.  Casey  (Tex.  Civ.  App.)  108 
S.  W.  477,  In  that  the  terms  of  sale  In  that 
case  were  fixed,  and  an  agent  was  only  ap- 
pointed to  make  the  sales  on  the  specific 
terms  prescribed  by  the  commissioners'  court. 
No  power  or  discretion  delegated  by  the  Con- 
stitution and  laws  of  the  state  to  that  court 
was  divested  by  its  order  appointing  Donald 
&  Cobb  its  agents  nor  lodged  In  them;  but 
such  power  and  discretion  had  been  fully  ex- 
ercised and  discharged  by  the  court,  and  they 
were  only  empowered  to  carry  Into  effect 
sales,  the  terms  of  which  had  been  definitely 
fixed  by  the  court  itself.  Their  authority  was 
purely  ministerial ;  nothing  being  left  to  their 
judgment  or  discretion. 

We  therefore  think  the  question  stated,  in- 
volved in  the  assignments,  should  receive  a 
negative  answer. 

The  fourth,  fifth,  sixth,  and  seventh  assign- 
ments of  error,  presented  as  original  propo- 
sitions, are  as  follows:  "(4)  The  court  erred 
In  its  third  conclusion  of  law,  which  is  as 
follows:  'I  conclude  that  the  title  to  the 
lands  in  controversy  Is  vested  In  fee  simple 
In  the  county  of  Liberty  for  the  public  schools 
of  said  county,  in  accordance  with  the  Con- 
stitntlon  and  laws  of  the  state  of  Texas,  and 
therefore  Judgment  should  be  rendered  for 
said  county  of  Liberty,  plalntlfF  in  tbis  cause' 
— ^for  that  the  undisputed  and  uncontradicted 
evidence  in  this  case  shows  that  the  title  to 
the  lands  in  controversy  in  this  case  Is  vested 
In  Bald  David  L.  Oallup  and  East  Texas  Oil 
Company,  because  the  sale  made  by  W.  W. 
Ferryman,  acting  for  and  on  behalf  of  the 
commissioners'  court  of  Liberty  county,  Tex., 
to  Walter  H.  Allen,  has  been  ratified  and  con- 
firmed by  the  plaintiff  in  this  case  and  by 
the  county  commissioners'  court  of  Liberty 
county,  Tex.,  and  said  plaintiff  has  continu- 
ously retained  and  used  the  proceeds  and 
benefits  of  said  sale  for  a  period  of  26  years 
before  the  filing  of  this  suit,  and  has  thereby 
ratified  and  confirmed  the  same,  and  is  es- 
tc^ped  to  deny  the  validity  thereof.  (5)  The 
court  erred  in  rendering  Judgment  herein  in' 
favor  of  the  plaintiff  for  the  land  in  con- 
troversy herein  against  these  defendants, 
and  in  failing  and  refusing  to  render  Judg- 
ment for  said  land  in  favor  of  these  defend- 
ants against  said  plaintiff,  for  that  the  un- 
disputed and  uncontradicted  evidence  herein 
shows  that  these  defendants  held  under  Wal- 
ter H.  Allen,  to  whom  the  land  in  controversy 
was  conveyed  on  August  17,  1881,  by  W.  W. 
Ferryman,  acting  for  the  plaintiff  herein,  and 
that  the  said  plaintiff,  with  full  knowledge 
of  all  of  the  facts  connected  with  said  con- 
veyance and  sale,  and  the  said  commlssion- 
ers'  court  of  Liberty  county,  with  full  knowl- 


edge of  all  of  the  facts  with  said  sale,  accept- 
ed the  benefits  arising  from  said  sale,  and  has 
continuously  used  and  enjoyed  the  said  bene- 
fits and  proceeds  of  said  sale  for  a  period 
of  26  years  before  the  filing  of  this  suit,  and 
has  never  tendered  a  return  thereof  to  said 
Allen  or  his  assigns,  and  the  plaintiff  is  es- 
topped from  questioning  and  attacking  the 
validity  of  said  sale  made  to  said  Allen.  (6) 
The  conrt  erred  in  rendering  judgment  in 
this  cause  for  the  land  in  controversy  in  favor 
of  the  plaintiff  against  these  defendants,  and 
In  failing  and  refusing  to  render  judgment 
In  favor  of  these  defendants  against  said 
plaintiff  for  said  land,  for  that  the  undis- 
puted and  uncontradicted  evidence  shows 
that  these  defendants  hold  the  title  to  said 
land  under  and  through  Walter  H.  Allen,  to 
whom  said  lands  were  conveyed  by  W.  W. 
Ferryman,  acting  for  the  plaintiff  herein,  in 
1881,  and  that  since  said  time  the  county  of 
Liberty,  plaintiff  herein,  and  the  commission- 
ers' court  thereof,  has  continuously  retained 
and  used  the  consideration  paid  by  said  Allen, 
and  have  never  tendered  a  return  of  said 
consideration  to  said  Allen  or  his  assigns, 
and  that,  by  receiving  and  using  the  benefits 
of  said  sale,  the  said  plaintiff  herein  has 
ratified  and  confirmed  the  said  sale.  (7) 
The  court  erred  in  rendering  Judgment  herein 
in  favor  of  the  plaintiff  for  the  land  in  con- 
troversy against  these  defendants,  and  in 
failing  and  refusing  to  render  judgment  for 
said  land  in  favor  of  these  defendants  against 
said  plaintiff,  for  that  the  undisputed  and  un- 
contradicted evidence  shows  that  these  de- 
fendants hold  under  Walter  H.  Allen,  to 
whom  the  land  in  controversy  was  conveyed 
on  August  17,  1881,  by  W.  W.  Ferryman,  act- 
ing for  the  plaintiff  herein,  and  that  the  said 
plaintiff  accepted  the  benefits  arising  from 
said  sale,  and  has  continuously  used  and  en- 
joyed the  said  benefits  for  a  period  of  26 
years  before  the  filing  of  this  suit  and  has 
never  tendered  a  return  thereof  to  said  Allen 
or  his  assigns,  and  that  said  plaintiff  is  es- 
topped from  questioning  and  denying  the 
validity  of  the  said  sale  made  to  said  Allen." 
And  under  the  assignments  are  asserted 
these  additional  propositions:  "(1)  If  the  or- 
der of  the  commissioners'  court  of  July  1, 
1881,  was  not  within  the  power  of  the  court 
and  in  all  respects  valid,  the  sale  and  con- 
veyance made  thereunder  by  Ferryman,  act- 
ing for  and  on  behalf  of  Liberty  county,  to 
Allen,  has  been  ratified  and  confirmed  by 
said  county  and  the  commissioners'  conrt 
thereof,  and  is  in  all  respects  valid  and 
binding  on  said  county.  (2)  The  county  com- 
missioners' court  of  Liberty  county  was 
vested  with  authority  to  make  a  sale  of  the 
lahd  in  question,  being  a  p<n:tion  of  the 
school  lands  donated  to  said  county  by  the 
state  of  Texas.  If  it  be  admitted  that  the 
order  entered  by  said  court,  directing  W.  W. 
Ferryman  to  sell  the  lands,  was  beyotad  the 
authority  of  the  commissioners'  court,  yet, 
as  the  undisputed  and  uncontradicted  evi- 
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dence  In  this  case  shows  that  Perryman,  wbo 
purported  to  act  as  the  agent  of  Liberty 
county,  reported  said  sale  to  the  commis- 
sioners' court,  and  that  the  commlsalouers' 
court  of  Liberty  county,  well  knowing  all  of 
the  facts  connected  with  said  sale,  received 
the  proceeds  and  benefits  arising  therefrom, 
and  retained  and  used  said  proceeds  and 
benefits,  well  knowing  all  the  facts,  for  a 
period  of  20  years  before  the  filing  of  this 
suit,  and  has  never  tendered  them  to  the 
purchaser  from  Ferryman  or  his  assigns,  the 
county  of  Liberty  has  thereby  ratified  and 
confimled  the  sale  so  made  to  Perryman, 
and,  as  appellants  held  the  title  of  the  pur- 
chasers from  Ferryman,  the  county  of  Lib- 
erty cannot  now  disaffirm  said  sale  and  re- 
cover the  land  involved  therein,  and  it  was 
error  for  the  court  below  to  render  judgment 
in  favor  of  the  county.  (3)  Accepting  and 
retaining  the  benefits  arising  ttom  a  convey- 
ance by  which  one  was  not  bound,  or  which 
was  voidable  as  to  him,  with  knowledge  of 
the  facts,  is  a  ratification  of  such  coavej- 
ance.  This  applies  as  well  to  municipal  cor- 
porations and  trustees  as  to  any  other  class 
of  persons.  (4)  The  county  commissioners' 
court  of  Liberty  county  and  Liberty  county 
itself,  having  full  knowledge  of  all  the  facts 
and  circumstances  connected  with  the  sale 
made  to  Allen  by  Ferryman  purporting  to 
act  as  the  agent  for  Lilberty  county  and  its 
commissioners'  court,  and  having  received 
the  benefits  arising  from  said  sale,  and  re- 
tained and  used  said  benefits  for  over  26 
years  after  said  sale  was  made,  and  having 
taken  no  steps  during  that  time  to  disaffirm 
said  sale,  and  having  given  no  indication  of 
any  Intention  to  so  disaffirm  said  sale,  and 
having  allowed  innocent  parties,  such  as  ap- 
pellants herein,  to  purchase  the  title  which 
passed  from  Allen,  for  valuable  considera- 
tion, are  estopped  to  deny  the  validity  of 
said  sale,  and  are  estopped  from  claiming 
the  title  to  the  lands  In  question  against  ap- 
pellants, and  the  court  therefore  erred  in 
reudei'Ing  Judgment  in  favor  of  the  county 
of  Liberty  and  against  appellants." 

The  principle  is  axiomatic  that  where  one 
person  executes  a  deed,  purporting  to  be  the 
act  of  ano.ther,  without  authority  to  do  so, 
and  the  person  for  whom  such  act  purports 
to  have  been  done  Is  fully  apprised  of  all  the 
facts  connected  therewith,  and  knowingly 
receives  and  uses  the  benefits  derived  from 
such  sale,  he  thereby  ratifies  it  and  is  estop- 
ped from  asserting  that  the  person  purport- 
ing to  act  as  his  agent  was  without  author- 
ity to  make  it  As  is  said:  "Ratification  is 
the  election  by  a  person,  and  the  expression 
of  such  election  by  words  or  conduct,  to  ac- 
cept an  act  or  contract  previously  done  or 
entered  into  in  his  behalf  by  another  who 
had  at  the  time  no  authority  to  do  the  act 
or  make  the  contract  on  his  t>ehalf.  If  cer- 
tain acts  have  been  performed  or  contracts 
made  on  bebalf  of  another  without  his  au- 
thority, he  has,  when  he  obtains  knowledge 


thereof,  an  election  either  to  accept  or  repu- 
diate such  acts  or  contracts.  If  he  accepts 
them,  his  acceptance  is  a  ratification  of  the 
previously  unauthorized  acts  or  contracts, 
and  makes  them  as  binding  upon  him  from 
the  time  they  were  performed  as  if  they 
had  been  authorized  in  the  first  place." 
Clark  &  Styles  on  Agency,  |  98.  This  prin- 
ciple applies  to  a  municipal  corporation  the 
same  as  to  an  individual  as  to  contracts 
whldi  have  l>een  unauthorizedly  entered  in- 
to on  its  bebalf,  if  it  could  have  originally 
authorized  such  acts  or  contracts.  If  there 
is  legal  authority  for  the  contract,  though 
it  be  Illegal  because  of  some  irregularity  or 
informality  in  the  manner  or  time  of  its  ex- 
ecution, and  therefore  incapable  of  enforce- 
ment, it  may  be  ratified  by  an  acceptaace  of 
the  benefits  of  the  contract  by  the  corpora- 
tion; but,  if  there  be  no  legal  authority  for 
the  contract,  that  authority  cannot  be  creat- 
ed through  the  application  of  any  doctrine, 
or  of  principle  of  estoppel,  acquiescence,  or 
ratification.  Clark  &  Skyles  on  Agency,  i 
121;  Abbott  on  Municipal  Corporations,  {{ 
279,  280;  Smith's  Modern  Law  of  Municipal 
Corporations,  §S  258,  259. 

The  case  before  us  does  not  disclose  a  sale 
beyond  the  scope  and  powers  of  Liberty 
county  or  of  its  commissioners'  court,  in- 
trusted by  the  Constitution  and  laws  of  the 
state  with  its  business,  but  one  that  the 
county  is  expressly  authorized  to  make  "in 
the  manner  to  be  provided  by  the  commis- 
sioners' court  of  the  county."  The  manner 
provided  by  the  court  was  simply  illegal. 
That  is  all.  If  the  manner  it  provided  had 
been  legal,  the  sale  would  have  t>een.  There- 
fore we  think  the  sale,  though  illegal,  under 
which  appellants  claim  the  land  in  contro- 
versy, was  such  as  could  l>e  ratified  by  the 
county,  and  that  the  facts  found  by  the  tri- 
al court  show  a  full  and  complete  ratifica- 
tion of  it. 

Wherefore  the  Judgment  of  the  district 
court,  as  against  these  appellants,  is  revers- 
ed, and  Judgment  is  here  rendered  against 
the  appellee  in  their  favor  for  the  land  in 
controversy. 

On  Motion  for  Rehearing. 

The  land  sued  for  was,  by  virtue  of  sec- 
.tion  6,  art  7,  of  the  Constitution,  ecpressly 
granted  by  the  state  to  Liberty  county  for 
"education  or  schools,"  and  was  "of  right  the 
property  of  said  county,"  in  whom  the  title 
by  virtue  of  the  grant  vested.  The  same 
constitutional  provision  which  authorized  the 
grant  empowered  the  county  to  "sell  or  dis- 
pose of  the  land  in  manner  to  be  provided  by 
the  commissioners'  court  of  the  county."  Ar« 
tide  4271,  Rev.  St  1895,  added  nothhig  to 
the  county's  power  to  sell  or  dispose  of  such 
lands,  nor  could  It  divest  the  county  of  such 
power  conferred  by  the  Constitution.  The 
land  was  donated  and  dedicated  for  educa- 
tion or  schools.  To  accomplish  the  purpose 
of  the  grant  it  was  essential  that  it  should 
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be  sold  or  some  other  dlspoBltlon  be  made  of 
it.  This  diapoBltlon  could  only  be  made  by 
the  county,  In  the  manner  to  be  provided  by 
the  commissioners'  court  In  other  words,  it 
was  for  the  county  to  dLspose  of  it,  and  the 
commissioners  to  prescribe  the  manner  of  its 
disposition.  As  the  land  was  the  county's, 
its  sale  or  disposition  was  "county  business 
conferred  by  the  Constitution  of  the  state," 
and  the  power  of  the  county  to  sell  could 
only  be  exercised  by  the  county  commission- 
ers' court  in  such  a  manner  as  It  might  pre- 
scribe; but  it  could  prescribe  no  manner  of 
selling  or  disposing  of  the  land  which  would 
take  from  it  and  vest  in  another  the  discre- 
tionary power  necessary  to  be  exercised  In 
making  a  sale,  as  is  held  by  the  Supreme 
Court  in  Logan  t.  Stephens  County.  When 
the  court  acts  itself  in  the  sale  of  county 
school  lands,  it  can  exercise  to  Its  fullest  ex- 
tent the  power  conferred  upon  it  as  a  trustee 
by  the  Constitution;  but,  when  it  attempts  to 
act  through  another  as  its  agent,  it  can  dele- 
gate none  of  its  discretionary  powers,  for,  un- 
der the  rules  goveming  trustees,  the  court  it- 
self must  exercise  the  discretionary  powers 
Intrusted  to  it  by  the  Constitution.  Meer- 
Bcheldt  T.  Gardner  (Tex.  Civ.  App.)  107  8. 
W.  «19. 

The  rule  that  a  trustee,  who  is  authorized 
to  sell  property  under  an  Instrument  which 
does  not  contain  any  special  direction  as  to 
the  mode  or  time  of  sale,  must  exercise  his 
own  Judgment  in  determining  the  time  and 
mode  of  sale,  and  whether  the  amount  offer- 
ed shall  be  accepted  or  not,  cannot,  with  re- 
spect to  any  of  these  matters,  delegate  the 
exercise  of  his  Judgment  or  discretion  to  an- 
other, is  the  one  applied  by  the  Supreme 
Court  in  the  Stephens  County  Case;  but, 
wliile  the  trustee  may  not  delegate  the  exer- 
cise of  the  Judgment  and  discretion  reposed 
in  him,  he  may  employ  agents  to  a  limited 
extent  to  aid  him  In  the  execution  of  the  pow- 
ers intrusted  to  him.  Still  their  employment 
should  be  restricted  to  carrying  out  what  be 
has  already  determined  upon,  for  the  Judg- 
ment and  discretion  must  be  that  of  the  trus- 
tee, though,  in  accomplishing  what  his  Judg- 
ment has  previously  approved,  he  may  call 
others  to  his  aid.  Gillespie  ▼.  Smith,  29  111. 
473,  81  Am.  Dec.  328;  Kennedy  v.  Dunn,  58 
Cal.  339;  Johns  v.  Sargeant,  45  Miss.  332. 
Herein  lies  the  distinction  between  the  cases 
of  Logan  v.  Stephens  County,  98  Tex.  283, 
83  S.  W.  365,  and  Matagorda  County  v.  Casey 
(Tex.  Civ.  App.)  108  S.  W.  476.  In  the  one 
case  the  county  commissioners'  court  ordered 
that  E.  L.  Walker  be  appointed  commissioner 
for  the  sale  of  the  Stephens  county  school 
lands  and  to  make  title  to  the  same  as  such 
commissioner,  which  was  clearly  an  attempt 
on  the  part  of  the  court  to  delegate  to  an- 
other the  Judgment  and  discretion,  the  exer- 
cise of  which  was  intrusted  by  the  Constitu- 
tion to  it  alone.  In  the  other  case  the  order 
was  that  Donald  &  Cobb  be  appointed  as 
agents  of  the  county  of  Matagorda  for  the 
management  and  sale  of  its  school  lands  and 


empowered  them,  as  sucb  agents,  to  sell  and 
convey  the  lands  at  the  prices  specifically  set 
forth  in  the  order.  From  the  order  it  is 
apparent  that  no  Judgment  or  discretion  of 
the  court  was  attempted  to  be  delegated  to 
Donald  &  Cobb,  but  that  they  were  simply 
appointed  for  ttie  purpose  of  carrying  out 
what  the  court,  in  the  exercise  of  its  Judg- 
ment and  discretion,  liad  already  determined 
upon.  Hence  the  sale  in  the  first  case  was  in- 
valid, and  in  the  other  it  was  all  right. 
While  the  surrender  of  its  Judgment  and  dis- 
cretion and  its  attempted  delegation  by  the 
county  commissioners'  court  of  Liberty  coun- 
ty to  Ferryman  was  not  as  complete  in  the 
case  at  bar  as  it  was  in  the  Stephens  County 
Case,  it  seems  to  us  that  enough  was  surren- 
dered and  sought  to  be  delegated  to  him  to 
render  the  sale  made  by  him,  through  which 
appellants  deralgn  title,  invalid,  when  tested 
by  the  principles  before  enunciated. 

This  brings  us  to  the  consideration  of  the 
question  whether  the  sale  was  susceptible  of 
ratification.  It  is  stoutly  asserted  and  vig- 
orously argued  in  this  motion  that  we  erred 
in  deciding  this  question  in  the  affirmative  in 
our  original  opinion,  and  that  we  should,  up- 
on reconsideration,  decide  that  the  sale  could 
not  be  ratified.  There  are  certain  contracts 
which  are  incapable  of  ratification;  or,  more 
properly  speaking,  there  are  certain  trans- 
actions partaking  of  the  color  of  contracts, 
which  are  not  and  never  can  become  con- 
tracts according  to  the  legal  conception  of  the 
term.  Such  transactions  as  are  directly  or 
impliedly  prohibited  by  the  Constitution  or 
statute;  such  as  are  clearly  against  public 
policy;  or  such  as,  were  it  not  perforce  of  a 
statute,  would  be  unauthorized,  which  do  not 
comply.  In  manner  and  form  of  their  execu- 
tion, with  the  requirements  of  the  statute  au- 
thorizing them — are  in  no  sense  of  the  term 
contracts,  and  never  can,  by  ratification,  ac- 
quiescence, or  any  act  of  the  parties,  become 
contracts  such  as  can  be  enforced  through  the 
medium  of  the  courts.  To  illustrate:  A.,  in 
consideration  of  a  promise  made  to  him  by 
B.  to  pay  him  a  designated  sum  of  money  up- 
on his  murdering  C.,  commits  the  murder  in 
the  performance  of  his  part  of  the  agreement. 
B.  then  refuses  to  pay  him  the  sum  of  money 
according  to  his  agreement.  Then  A.  sues 
him,  setting  up  the  terms  of  the  agreement, 
the  performance  of  his  part  of  the  agreement, 
and  prays  Judgment  for  the  sum  of  money 
B.  promised  to  pay  hfan  for  committing  the 
felony.  Any  child  in  the  land  would  know 
that  such  an  agreement  Is  not  a  contract,  and 
the  reason  why  it  Is  not  and  could  not  he, 
that,  though  on  account  of  the  murder  B.  ac- 
cepted pecuniary  benefits  arising  from  It,  the 
transaction  was  such  that  it  could  not.  in 
the  sense  of  the  law,  be  ratified  by  any  subse- 
quent act;  that,  If  the  law  were  enforced,  in- 
stead of  a  judgment  for  money,  B.  would  get 
one  for  a  hangman's  noose  entitling  him  to 
dangle  from  a  gallows  by  the  side  of  A.,  his 
partner  in  the  crime.  That  such  a  suit  has 
never  been  brought  is  not  because  no  such 
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agreement  has  ever  been  made,  but  on  ac- 
count of  the  knowledge,  of  those  who  have 
sunk  to  the  lowest  depths  of  human  depravi- 
ty, of  the  law.  Take  another  case,  of  a  char- 
acter which  has  frequently  arisen  and  been 
adjudicated,  for  Illustration  of  the  principle: 
A.,  knowing  that  B.  desires  to  rent  his  house 
to  be  used  for  an  illegal  purpose — such  as 
for  gambling,  a  house  of  prostitution,  storing 
smuggled  goods,  or  secreting  stolen  property 
— rents  It  to  him  for  the  purpose  of  his  carry- 
ing on  such  illegal  business  therein.  B.  takes 
possession  of  the  building  under  the  lease 
and  uses  it  during  the  term  for  the  purxMse 
of  carrying  on  such  unlawful  business.  B. 
has  not  paid,  but  refuses  to  pay,  A.  the  rental 
agreed  upon,  and  the  latter  sues  him  for  it 
B.  pleads  in  answer  the  illegality  of  the 
agreement,  to  which  A.,  by  his  supplemental 
petition,  replies;  "Tou  ratified  the  agreement 
by  entering  Into  possession  of  my  house  there- 
under and  occupying  it  during  the  entire 
term  of  the  lease."  The  reply  has  no  force, 
for  the  law  pronounces  the  agreement  ille- 
gal from  its  inception  because  the  purpose  for 
which  it  was  entered  into  was  contrary  to  the 
statute,  as  well  as  against  public  policy,  and 
Incapable  of  ratification.  Such  an  agreement 
is  so  tainted  by  the  putrefaction  of  immoral- 
ity as  to  render  it  an  absolute  nullity,  in- 
capable of  ratification  in  any  manner. 

It  is  not  insisted  in  appellee's  motion  for 
rehearing  that  the  case  under  consideration  Is 
of  the  class  we  have  just  illustrated,  and  we 
have  offered  the  illustrations  only  for  the 
purpose  of  demonstrating  the  principle  that  a 
contract  which  is  in  Itself  illegal  Is  not  sus- 
ceptible of  ratification.  It  cannot  be  said  that 
the  sale  by  a  county  of  her  public  school 
lands  is  in  Itself  illegal,  for  such  a  sale  is  ex- 
pressly authorized  by  the  Constitution,  as 
well  as  by  statute ;  nor  can  it  be  held  against 
public  policy  for  a  county  to  do  that  which 
it  Is  fully  authorized  by  the  Constitution  and 
laws  of  the  state  to  do.  On  the  contrary,  it 
would  seem  that  it  was  the  duty  of  Liberty 
county  to  sell  such  of  her  lands  at  the  time 
her  commlBsioners'  court  attempted  to  do  so, 
and  by  its  order  of  July  1, 1881,  appointed  W. 
W.  Ferryman  the  agent  of  the  county  to  sell 
such  lauds;  for  It,  at  the  same  time,  declared 
it  to  be  the  judgment  of  the  court  that  it 
was  for  the  Interest  of  the  county  that  all  its 
school  lands  situated  in  the  counties  of  Polk, 
Tyler,  and  Hardin  be  placed  on  the  market 
for  sale,  and  the  proceeds  thereof  invested 
as  provided  by  law.  In  this  there  was  an 
exercise  of  the  discretion  and  judgment  of 
the  court,  which  was,  no  doubt,  properly  de- 
termined, for  the  children  within  the  scho- 
lastic age  then  residing  in  Liberty  county 
were  as  much  entitled  to  the  benefaction  pro- 
vided by  the  state  as  the  children  who  may 
reside  within  Its  limits  a  hundred  years  from 
now.  In  tUa  view  It  would  seem  that  the 
county  had  not  only  the  right  to  place  the 
lands  on  the  market  for  sale  at  that  time, 
but  that  It  was  its  duty  to  do  so,  in  order  that 


those  who  were  entitled  to  the  Interest  on  the 
proceeds  of  the  sale.  Invested  as  a  permanent 
school  fund,  could  get  the  benefit  of  it,  as  was 
Intended  by  the  state  when  the  donation  of 
the  land  to  the  county  was  made.  It  was 
certainly  not  contemplated  by  the  "Fathers" 
that  the  children  of  their  generation  should 
be  deprived  of  the  fruits  of  the  state's  bounty 
in  order  that  In  the  distant  future  a  better 
price  might  be  obtained  and  a  larger  perma- 
nent school  fund  realized  for  the  children  of 
future  generations.  It  must  have  been  con- 
templated that  the  children  of  those  who  "let 
down  the  gap  and  trod  down  the  first  grass, 
fought  back  the  Indians  and  smoothed  the 
trail  for  others,"  were  entitled  to  some  benefit 
from  the  donation  of  lands  by  the  state  to 
the  several  counties  for  school  purposes. 

So  far  there  was  no  illegality  in  the  order 
of  the  commissioners*  court,  nor  would  it 
have  been  illegal  for  the  county,  by  its  com- 
missioners' court,  to  have  sold  the  land  and 
have  carried  Into  effect  a  sale  made  by  it 
through  the  agency  of  Ferryman,  or  any  other 
suitable  person.  Its  invalidity  consisted  in 
the  order's  giving  him  "full  power  to  sell 
the  land  either  at  private  or  public  sale,  as 
in  his  judgment  he  might  deem  best  for  the 
interest  of  the  county."  Thus  expressly  dele- 
gating its  powers  of  discretion  and  judgment, 
which,  as  we  have  seen,  it  alone  could  exer- 
cise. But  the  sale  made  by  him  was  not  like 
the  sales  in  those  cases  where  the  commis- 
sioners' courts  conveyed  county  school  lands 
to  parties  In  consideration  of  their  locating 
and  surveying  such  lands,  which  were  InTalid, 
because  contrary  to  the  Constitution  and  stat- 
ute which  provide  that  the  proceeds  of  such 
lands,  when  sold,  "shall  be  held  by  said  coun- 
ties alone  as  a  trust  fund  for  the  benefit  of 
the  schools  therein."  Inasmuch  as  such  sales 
were  in  consideration  of  services  performed, 
the  counties  received  nothing  that  could  be 
held  as  a  trust  fund  for  the  benefit  of  the 
schools.  The  trust  expressly  imposed  by  the 
Constitution  upon  the  county  was  violated, 
and  the  source  from  which  the  trust  fund 
was  to  flow  was  destroyed,  by  the  very  power 
intrusted  by  the  law  with  Its  preservation. 
Hence  such  proceedings  of  the  commissioners' 
court  were  absolutely  void  and  incapable  of 
ever  being  ratified  in  any  way  by  any  power 
In  this  world. 

This  case  Is  not  analogous  In  principle  to 
Nichols  V.  State,  11  Tex.  Olv.  App.  327,  32  8. 
W.  452.  In  that  case  the  plaintiff's  demand 
against  the  state  for  pajanent  for  extra  work 
upon  the  building  could  not  be  enforced  be- 
cause of  the  inhibition  contained  in  section 
44,  art.  3,  of  the  Constitution,  which  provides 
that:  "The  Legislature  shall  not  grant  mon- 
ey to  any  individual  on  a  claim,  real  or  pre- 
tended, when  the  same  shall  not  have  been 
provided  for  by  pre-existing  law."  As  there 
was  no  such  pre-existing  law  authorizing  pay- 
ment for  the  extra  work  done  by  Nichols  on 
the  state's  building,  the  acceptance  and  occu- 
pancy of  the  building  by  the  state  was  not  a 
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ratlflcation  of  the  pretended  contract  upon 
which  his  demand  arose,  and  could  not  be,  for 
the  reason  that  the  Legislature  was  by  the 
Conatltutlon  expressly  Inhibited  grantlug  mon- 
ey on  such  a  claim;  no  provision  having  been 
made  by  any  law  existing  before  the  claim 
arose  for  Its  payment 

The  casee  of  Noel  v.  City  of  San  Antonio, 
H  Tex.  Civ.  App.  580,  33  S.  W.  265,  and  Na- 
tional Bank  v.  Dallas  (Tex.  Civ.  App.)  78  S. 
W.  841,  are  ruled  by  the  principle  that  a  pre- 
t«ided  contract  by  a  municipal  corporation, 
which  the  municipality  is  prohibited  by  the 
Constitution  from  making,  is  absolutely  void 
and  not  susceptible  of  ratlflcation.  In  the 
two  cases  mentioned  no  provision  was  "made 
to  assess  and  annually  collect  a  sufficient 
-flom  to  pay  the  interest  thereon,  and  to  create 
a  sinking  fund."  Therefore  the  claims  sued 
upon  were  in  direct  violation  of  section  G,  f^rt 
11,  of  the  Constitution,  which  declares  that 
no  debt  shall  be  created  by  a  city,  unless  at 
the  same  time  provision  be  made  to  assess 
and  collect  a  sufficient  sum  to  pay  the  Inter- 
«8t  thereon  and  create  a  sinking  fund  of  at 
least  2  per  cent  thereon.  Consequently,  in 
accordance  with  the  principle  stated,  it  was 
held,  as  has  been  done  in  a  number  of  similar 
eases,  that  the  contracts  sued  on  were  abso- 
lutely void  and  incapable  of  ratification. 
Hence  it  appears  that  there  is  no  analpgy  be- 
tween that  class  of  cases  and  the  one  at  bar. 

Nor  Is  there  any  analogy  between  the  case  In 
hand  and  that  of  Daniel  v.  Mason,  90  Tex. 
240.  88  S.  W.  161,  69  Am.  St  Rep.  788,  where- 
in It  was  held  by  the  Supreme  Court  that  a 
married  woman's  deed  to  her  separate  prop- 1 
erty  was  void,  although  her  vendee  had  no 
notice  of  her  covertqre,  and  though  she  ac- 
cepted from  lilm  the  cash  consideration,  ap- 
propriated, and  never  returned  it  That  de- 
cision rests  upon  the  principle  that  where  a 
contract  which  could  not  under  the  common 
law  be  made.  Is  authorized  by  a  statute  which 
prescribes  the  manner  and  form  of  its  execu- 
tion, it  must  be  made  in  conformity  to  the 
statute  which  authorizes  it,  or  else  it  will  be 
void.  In  that  case  a  married  woman  under- 
took to  convey  real  estate,  which  was  her  sep- 
arate property,  without  being  joined  in  the 
conveyance  by  her  husband,  which  was  abso- 
lutely required  by  article  635,  Rev.  St  1895, 
which  conferred  the  right  to  make  the  con- 
veyance and  prescribed  the  manner  and  form 
of  its  execution.  Hence  the  court  held  her 
deed  was  absolutely  void  and  not  susceptible 
«f  ratification. 

In  the  case  of  Logan  v.  Stephens  County, 
supra,  there  was  no  ratification  of  the  sale 
attempted  to  be  made  by  Walker  under  his 
appointment  as  commissioner  for  the  sale  of 
the  county's  school  lands,  nor  was  the  ques- 
tion of  ratification  Involved. 

We  have  thus  classified  and  analyzed  the 
cases  upon  which  appellee  relies  to  show  that 
the  sale  of  the  lands  In  controversy  was  void 
and  Incapable  of  subsequent  ratification,  dis- 
closed the  principle  upon  which  each  class 


was  decided,  distinguished  the  case  in  hand 
from  each  class  of  such  cases,  and  demon- 
strated that  the  principle  by  which  it  is  ruled 
does  not  obtain  and  is  inapplicable  to  the 
case  under  consideration. 

The  appellee  in  its  motion  makes  this  quo- 
tation from  Dillon  on  Municipal  Corpora- 
tions: "A  municipal  corporation  may  ratify 
the  unauthorized  acts  and  contracts  of  Its 
agoits  or  officers  which  are  within  the 
scope  of  the  corporate  powers,  but  not  other- 
wise. •  •  •  But  a  subsequent  ratifica- 
tion cannot  make  valid  an  unlawful  act 
without  the  scope  of  corporate  authority. 
An  absolute  excess  of  authority  by  the  offi- 
cers of  the  corporation,  in  violation  of  law, 
cannot  be  upheld,  and,  when  the  officers  of 
such  a  body  fall  to  pursue  the  requirements 
of  a  statutory  enactment  under  which  they 
are  acting,  the  corporation  is  not  bound.  In 
such  a  case  the  statute  must  be  strictly  fol- 
lowed. And  a  person  who  deals  with  a  mu- 
nicipal body  is  obliged  to  see  that  its  charter 
has  been  fully  complied  with.  When  this  is 
not  done,  no  subsequent  act  of  the  corpora- 
tion can  make  an  ultra  vires  contract  effec- 
tive." The  argument  its  counsel  bases  upon 
the  principle  begs  the  question,  in  assuming 
that  the  sale  of  the  land  was  not  within  the 
corporate  powers  of  Lib^ty  county,  from 
which  premise  they  reach  the  condnsion 
that  it  was  ultra  vires,  and  therefore  incapa- 
ble of  subsequent  ratification.  Whether  such 
premise  is  sound  or  not  is  the  very  question 
to  be  determined.  If  it  is  sound,  the  conclu- 
sion inevitably. follows  that  the  sale  in  ques- 
tion is  not  susceptible  of  ratification ;  but  If 
unsound,  the  conclusion  fails  with  the  prem- 
ise. In  the  latter  event  some  other  premise 
must  be  formed  as  a  basis  for  such  conclu- 
sion. In  the  quotation  the  principle  Is  clear- 
ly and  unequivocally  enunciated  that  "a  mu- 
nicipal corporation  may  ratify  the  unauthor- 
ized acta  and  contracts  of  its  agents  or  offi- 
cers which  are  within  the  scope  of  Its  cor- 
porate powers."  We  have  seen:  That  it  was 
within  the  scope  of  the  corporate  powers  of 
Liberty  county  to  sell  Its  school  lands,  such 
power  being  expressly  granted  by  the  Consti- 
tution and  laws  of  the  state ;  that  the  invalid- 
ity of  the  sale  did  not  rest  upon  the  principle 
of  ultra  vires ;  but  that  the  vice  lay  In  the  man- 
ner in  which  the  county  exercised  Its  corpo- 
rate power  to  sell.  As  is  said  In  Abbott  on 
Municipal  Corporations,  {  279:  "A  contract 
may,  because  of  some  irregularity  in  the 
manner  or  time  of  Its  execution,  be  illegal 
because  defective,  and  therefore  incapable  of 
enforcement  Such  a  contract  the  authorities 
hold  may  be  ratified  either  by  an  acceptance 
of  the  contract  by  the  public  corporation, 
•  •  •  or  by  acquiescence  in  existing  con- 
ditions." See,  also,  the  authorities  cited  in 
note  887,  pp.  623,  624,  vol.  1,  of  the  work  Just 
quoted  from. 

There  is  no  mandatory  provision  prescribed 
by  either  the  Constitution  or  laws  of  the 
state,  as  in  the  case  of  the  conveyance  by  ^ 
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married  woman  for  the  conyeyance  of  taer 
separate  real  estate,  for  tbe  sale  and  convey- 
ance by  a  county  of  her  county  school  lands ; 
but,  as  we  have  seen,  It  Is  left  to  the  county 
commissioners'  court  to  provide  the  manner 
of  its  sale  and  disposition.  It  is  a  general 
•rule  that,  "if  the  invalid  contract  was  one 
which  the  corporation  could  malce  and  is  not 
void  because  not  in  compliance  with  a  man- 
datory provision  of  the  law,  It  may  be 
ratified."  Supervisors  of  Marshall  County  v. 
Schneck,  6  Wall.  772,  18  L.  Ed.  B56;  State 
V.  Milling  Co.,  156  Mo.  620,  57  S.  W.  1008; 
Bell  V.  Waynesboro  Borough,  195  Pa.  299,  45 
Atl.  930.  Hence  we  conclude  that  tbe  sale  of 
the  land  evidenced  by  the  deed  from  W. 
W.  Perryman,  under  which  appellants  claim, 
though  invalid,  was  not  void,  and  was  there- 
fore susceptible  of  ratification. 

We  omitted  to  express  our  opinion  In  the 
proper  place  upon  the  eftect  of  Perryman's 
retaining  6  per  cent  of  the  proceeds  of  tbe 
sale  as  his  commissions  for  effecting  the 
sale.  It  is  that  it  does  not  affect  the  ques- 
tion of  ratification.  Tbe  commission  was  al- 
lowed by  a  different  order  of  the  commission- 
ers' court  from  that  which  sought  to  empow- 
er Perryman  to  effect  the  sale  of  the  land. 
The  purchaser  was  not  therefore  charged 
with  notice  of  it  when  he  paid  the  purchase 
money,  which  was  more  than  tbe  minimum 
price  for  which  the  commissioners'  court,  as 
Is  shown  by  its  order  appointing  him  as  agent 
of  the  county  to  sell,  was  willing  for  it  to  be 
sold.  The  court's  allowing  Perryman  to  re- 
tain the  5  per  cent  was,  in  our  opinion,  aim- 
ply  a  diversion  of  the  money  from  the  fund 
to  which  it  belonged  to  the  general  fund 
of  the  county.  Thereby  the  county  commis- 
sioners' court  created  a  claim  by  the  school 
fund  on  the  general  county  fund  for  the 
amount  of  money  paid  Perryman,  and  there- 
fore the  commissioners'  court  should  restore 
the  amount  thus  diverted  from  the  school 
fund  by  taking  It  from  the  general  fund  to 
whldi  it  was  diverted. 

The  sale  of  tbe  land  being  susceptible  of 
ratification,  the  next  question  is:  Do  the 
facts  found  by  the  trial  court  show  Its  rati- 
fication by  tbe  county?  As  is  said  in  our 
original  opinion:  "The  principle  Is  axiomatic 
that  where  one  iwrson  executes  a  deed,  pur- 
porting to  be  the  act  of  another,  without  au- 
thority to  do  BO,  and  the  person  for  whom 
such  act  purports  to  have  been  done  Is  fully 
apprised  of  all  the  facts  connected  therewith, 
and  knowingly  receives  and  uses  the  benefits 
derived  from  such  sale,  he  thereby  ratifies  it 
and  is  estopped  from  asserting  that  the  per- 
son purporting  to  act  as  his  agent  was  with- 
out authority  to  make  It  •  •  •  'Ratifica- 
tion is  the  election  by  a  person,  and  tbe  ex- 
pression of  such  election  by  words  or  con- 
duct, to  accept  an  act  or  contract  previously 
done  or  entered  Into  in  his  behalf  by  another 
who  had  at  the  time  no  authority  to  do  the 


act  or  make  the  contract  on  his  behalf.  If 
certain  acts  have  been  performed  or  contracts 
made  on  behalf  of  another  without  his  au- 
thority, he  has,  when  be  obtains  knowledge 
thereof,  an  election  either  to  accept  or  re- 
pudiate such  acts  or  contracts.  If  he  ac- 
cepts them,  his  acceptance  Is  a  ratification 
of  the  previously  unauthorized  acts  or  con- 
tracts, and  makes  them  as  binding  upon  blm 
from  the  time  they  were  performed,  as  if 
they  had  been  authorized  In  the  first  place.' 
Clark  &  Skyles  on  Agency,  i  98."  Inasmuch 
as  the  evidence  shows  Indisputably  the  pres- 
ence of  all  the  facts  essential  to  a  complete 
ratification,  we  think  It  Is  self-demonstra- 
tive. If  a  man,  who  had  knowingly  received 
from  another  the  purchase  money  for  an  un- 
authorized sale  of  his  land.  Invested  tbe  mon- 
ey in  Interest-bearing  securities,  collected 
and  used  the  interest  on  the  Investment  for 
ovor  20  years,  should  sue  the  purchaser  te 
recover  his  property  upon  the  ground  that 
he  never  authorized  the  sale,  his  actios 
would  unquestionably  be  defeated  by  proof 
of  such  acts  of  ratification.  To  our  minds 
it  Is  equally  dear  that  Liberty  county  can- 
not,  for  the  same  reason,  recover  in  this 
action.  The  education  of  the  children  of 
Texas  does  not  demand  the  sacrifice  of  pub- 
lic integrity.  Such  a  sacrifice  is  too  great 
for  any.  purpose.  No  individual  can  afford  to 
make  it,  and  we  do  not  think  that  any  coun- 
ty of  the  great  state  of  Texas  is,  or  should 
be,  allowed  to  make  It  "Robbing  Peter  to 
pay  Paul"  has  never  been  regarded  as  ortho- 
dox religion  by  any  church,  or  as  sound 
morals  by  any  man;  and  it  may  be  doubted 
whether  Peter  himself,  with  all  his  Cbristian 
forbearance,  approved  quch  conduct 
The  motion  is  overruled. 


STACT  V.  DELERT. 

(Court  of  Civil  Appeals  of  Texas.     Oct  23, 
1009.    Rehearing  Denied  Nov.  18,  1909.) 

1.  Watebs  and  Watkb  Coubbes  (I  87*)— Uif* 

lAWFULLY    DmAININQ   WATKB  —  ACTIONS — 

IssnEB,  Pboof,  and  Vabiancx. 

Where  a  lower  riparian  owner,  suing  an 
upper  owner  for  unlawfully  appropriating  the 
water  of  a  stream,  alleged  that  the  upper  owner 
impounded  tbe  water  of  one  of  the  forks  of  the 
stream,  and  the  evidence  showed  that  the  dam- 
ages complained  of  were  caused  by  dams  on  the 
other  folk  of  the  stream,  there  coald  be  no  re- 
covery, because  the  evidence  did  not  support  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  87.*] 

2.  Appeal  and  Ebbob  (S  731*)— Assionuents 
OF  Erbob— Sdfficienct. 

An  assignment  of  error  "becanse  the  evi- 
dence is  insufficient  to  support  the  verdict  and 
judgment  of  tbe  court"  is  too  general  to  require 
consideration  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3017-3021;  Dec.  Dig.  | 
731.*] 
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3.  Watebs  and  Wateb  Courses  (|  78*)— Usb 
OF  Wateb  fob  Irbioation  Pcbfoses. 

Each  riparian  oirner  has  equal  rights  in 
the  stream  for  irrigation  purposes,  and  the  use 
of  each  must  be  reasonable  as  to  the  rights  of 
the  others. 

[Ed.  Note.— For  other  .cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i|  67-69;  Dec.  Dig. 
|7&»] 

4.  Watebs  and  Wateb  Coubses  (g  78*)— Usi 
OF  Water  fob  Ibbioa'Hon  Pubposes. 

The  right  of  a  riparian  owner  to  the  water 
of  a  stream  for  irrigation  purposes  is  not  con- 
fined to  a  use  of  the  water  as  it  flows  by,  and 
while  it  is  so  flowing,  but  he  may  store  the  wa- 
ter in  reservoirs  for  future  use  after  it  has  ceas- 
ed to  flow  so  far  as  is  consistent  with  the  rights 
of  the  lower  owners,  but  such  use  of  the  water 
by  one  owner  as  will  prevent  a  lower  owner 
from  storing  water  for  irrigation  is  not  reason- 
able. 

[EU.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  il  67-79;  Dec.  Dig. 
|7S.»] 
e.  Watebs  ard  Water  Coijbses  (J  78*)— Use 

OF  Water  fob  Ibbioation  Purposes. 

A  lower  riparian  owner  is  not  entitled  to 
water  which  has  been  stored  by  an  upper  owner 
while  the  stream  was  running,  unless  such  wa- 
ter also  included  water  which  the  latter  caught 
and  stored  by  entirely  obstructing  the  flow  while 
the  stream  was  running,  to  the  former's  dam- 
sge. 

[W.  Note.— For  other  cases,  see  Waters  and 
water  Courses,  Cent  Dig.  ii  67-79;  Dec.  Dig. 
I78.»l 

Appeal  from  District  Conrt,  Liberty  Coun- 
ty; L.  B.  Hlghtower,  Judge. 

Action  by  William  Stacy  against  W.  S. 
Deleiy  and  another,  in  wbicb  defendant 
Delery  pleaded  In  reconvention  for  damages 
against  plaintiff.  From  a  Judgment  for,  de- 
fendant Delery  on  the  plea  In  reconvention, 
plaintiff  appeals.    Reversed  and  remanded. 

Stevens  ft  Pickett,  for  appellant.  Baker, 
Botts,  Parker  &  Garwood,  for  appellee. 

BBESE,  J.  This  suit  was  brought  by  Wil- 
liam Stacy  In  the  district  court  to  enjoin 
W.  S.  Delery  and  Jane  Friable  from  cutting 
cwtaln  dams  erected  by  Stacy  on  White's 
bayon.  Both  defendants  answered.  Delery 
also  pleaded  In  reconvention  for  damages 
against  plaintiff  Stacy,  occasioned  by  Injury 
to  his  rice  crop  caused  by  unlawful  deten- 
tion and  appropriation  by  plaintiff  of  water 
flowing  In  White's  bayou.  After  answer  by 
defendants,  plaintiff  dismissed  bis  suit  for 
Injunction,  with  the  allegation  that  such  rem- 
edy was  no  longer  necessary,  and  the  cause, 
as  between  Stacy  and  Delery,  proceeded  to 
trial  upon  Delery's  plea  In  reconvention. 
Upon  trial  without  a  Jury  Judgment  was 
rendered  for  Delery  for  $826.25,  from  which 
Stacy  appeals. 

By  the  first,  second,  fifth,  and  tenth  as- 
signments of  error  appellant  complains  of 
the  Judgment  as  based  upon  a  cause  of  ac- 
tion not  embraced  In  the  pleadings,  but  va- 
riant therefrom.  The  plea  In  Intervention 
sets  out:  That  appellee  had  rented  a  tract 
of  land  for  the  year  1907,  upon  which  he 


had  planted,  and  was  growing,  a  crop  of 
rice.  The  land  lay  along  White's  bayou,  a 
running  stream  from  which  appellee  procur- 
ed water  to  water  the  crop,  catching  «nd 
holding  the  water  In  a  dam  across  the  ba- 
you, and  pumping  It  out  on  his  rice.  That 
appellant,  who  was  a  rice  grower  on  land 
above  him,  had  placed  a  dam  In  White's 
bayou,  and  had  thereby  stopped  the  flow 
of  the  stream,  appropriated  all  of  the  water, 
and  prevented  any  of  it  from  reaching  ap- 
pellee at  a  time  when  he  was  in  pressing 
need  of  the  same  to  water  his  rice  crop, 
for  lack  of  which  water  his  rice  crop  was  in- 
jured. It  Is  further  alleged  In  the  plead- 
ings: "That  the  stream  known'  as  White's 
bayou  has  its  head  at  a  point  north  or 
northwest  from  the  town  of  Devers,  on  the 
north  side  of  the  Texas  &  New  Orleans  Rail- 
way track,  and  runs  thence  in  an  eastwardly 
direction  through  the  Whittlngton  league, 
owned  by  William  Babcock,  and  turning 
south  across  said  railway  at  a  point  east 
of  the  town  of  Devers,  and  enters  the  Ben- 
jamin Barrow  survey  of  land,  and  continu- 
ing thmce  in  a  southwardly  direction,  pass- 
ing through  said  land  leased  by  the  defend- 
ant, W.  S.  Delery,  herelnalxjve  described. 
That  in  recent  years  a  gully  has  been  wash- 
ed out  by  the  flow  of  water  caused  by  rain- 
fall, which  gully  begins  on  said  White's  bay- 
ou and  the  Benjamin  Barrow  survey  of 
'land,  extending  thence  northwestwardly 
through  said  Barrow's  survey,  a  part  of  the 
Chism  survey,  and  on  west  of  the  town  of 
Devers,  the  head  of  said  gully  being  near  to 
said  White's  bayou,  northwest  of  said  town 
of  Devers;  that  this  said  gully  is  not  now 
and  has  never  been  the  main  stream  or  wa- 
terway of  White's -bayou,  but  that  same  has 
only  in  recent  years  come  Into  existence  as 
a  stream,  and  that  by  reason  of  natural 
rainfall  and  overflow  of  water  from  said 
White's  bayou  northwest  of  the  town  of 
Devers,  which  rainfall  and  overflow  water, 
following  a  natural  depression  west  of  said 
town  of  Devers,  has  flowed  southwardly  in- 
to the  said  White's  bayou  again,  and  by 
reason  of  washing  caused  by  said  rainfall 
and  said  overflow  of  water  from  said  White's 
bayou  the  said  gully  has  been  made.  That 
one  tract  of  plaintiff's  land  borders  on  said 
White's  bayou,  and  said  tract  of  land  s6 
bordering  upon  said  White's  bayou  Is  shown 
on  the  map,  which  the  defendant  hereto  at- 
tached, and  same  is  marked  for  identifica- 
tion. That  the  other  two  tracts  of  land 
owned  by  plaintiff  are  on  the  said  gully, 
which  is  located  west  of  the  town  of  De- 
vers, as  hereinbefore  described  and  refer- 
red to.  That  the  said  two  tracts  of  said 
land  are  so  riparian  to  the  said  White's  bay- 
ou, and  the  same  do  not  touch  or  come  in 
contact  with  the  said  White's  bayou  In  Its 
natural  channel  or  proper  basin.  This  de- 
fendant is  informed  and  believes,  and  upon 
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such  Information  and  belief  avers,  that  said 
plalntUTs  crop  of  rice  referred  to  and  de- 
scribed In  bia  petition  was  grown  upon  said 
tra(^  which  are  not  riparian  to  the  said 
White's  bayon.  This  defendant  says,  there- 
fore, that  the  plaintiff  did  appropriate  the 
water  from  White's  bayou  to  irrigate  said 
tracts  of  land,  which  are  not  entitled  to  Ir- 
rigation from  it;  that  the  supply  of  water 
from  said  White's  bayou  la  wholly  Inade- 
quate to  irrigate  the  lands  owned  by  plain- 
tiff, which  are  not  riparian  to  said  White's 
bayou,  and  the  land  leased  by  defendant 
Delery,  and  upon  which  the  said  Delery  was 
growing  a  crop  of  rice  last  year."  A  plat 
attached  to  the  plea  in  reconvention  and 
Introduced  In  evidence  shows  the  stream, 
the  course  of  which  has  been  shown,  mark- 
ed "White's  bayou"  and  the  other  stream 
marked  "White's  bayou  gully,"  the  upper 
end  of  which  Is  shown  to  be  connected  with 
White's  bayou  by  a  ditch,  and  which  runs 
thence  in  about  a  straight  line  to  connect 
with  White's  bayou,  below  the  lands  mark- 
ed as  Stacy's  lands,  and  above  the  lands  of 
Delery.  The  map  also  shows  Stacy's  culti- 
vated land  lying  along  this  stream  marked 
White's  bayon  gully,  other  lands  interven- 
ing between  them  and  White's  bayou.  The 
sketch  also  shows  a  dam  on  White's  bayou 
}uBt  above  the  Junction  of  the  two  streams, 
and  another  further  up  the  stream  marked 
"White's  bayou  gully." 

It  Is  further  alleged  "that  the  said  tract 
of  land  which  is  located  upon  and  which  Is 
riparian  to  the  said  White's  bayou  is  south 
of  and  along  the  course  of  said  White's  bay- 
ou below  the  other  tracts  of  land  owned  by 
plaintiff;  that  said  tract  of  land  riparian 
to  said  bayou  is  woodland,  not  adapted  for 
the  cultivation  and  growth  of  rice,  and  that 
no  part  of  same  is  now  In  cultivation  for 
the  purpose  of  growing  rice,  and  that  none 
of  the  water  from  said  White's  bayou  was 
used  upon  said  land  for  the  purpose  of  irri- 
gating crops  growing  on  same;  that  said 
plaintiff  has  constructed  a  dam  across  said 
bayon,  and  by  means  of  said  dam  stops  the 
water  which  should  natur&Ily  drain  past  the 
land  of  the  defendant,  Delery,  and  confines 
same  by  said  dam  on  the  said  tract  of  land 
owned  by  plaintiff,  and  within  the  banks  of 
said  White's  bayou,  and  then  pumps  same 
from  said  dam  back  upon  the  lands  owned 
by  plaintiff,  which  are  not  riparian  to 
White's  bayou;  that  said  dam  practically 
consumes  all  of  the  water  flowing  through 
said  White's  bayou,  and  plaintiff  Is  now  aii- 
proprlatlng  and  seeking  to  appropriate  all 
of  said  water,  and  confines  same  by  said 
dam,  thereby  preventing  It  passing  beyond 
same  to  the  land  being  cultivated  by  said 
Delery;  that  it  is  not  necessary  for  the  cul- 
tivation and  growth  of  crops  of  rice  upon 
said  plaintiff's  premises  to  appropriate  all 
of  said  water,  but  that  the  said  plaintiff  is 
storing  said  water  on  his  said  land,  Instead 
of  permitting  the  same  to  take  its  natural 


course,  which  would  permit  it  to  reach  the 
land  leased  and  cultivated  by  said  defend- 
ant, Delery." 

It  is  made  clearly  to  appear  from  the  al- 
legations of  the  plea  that  appellee  Intends 
to  distinguish  carefully  White's  bayou  from 
the  other  stream  which  he  calls  a  "gnUy," 
and  which  Is  marked  on  his  sketch  as 
"White's  bayou  gully,"  and  the  gravamen  of 
his  complaint  Is  that  by  means  of  a  dam 
across  White's  bayou,  which  is  shown  on 
the  sketch,  appellant  has  impounded  the 
water  coming  down  White's  bayou,  thus  de- 
priving appellee  of  the  use  thereof  to  water 
his  lands  lower  down  on  the  stream,  and 
using  the  same  to  water  his  (appellant's) 
rice  on  land  alleged  to  be  not  riparian  to 
White's  bayou,  but  lying  along  said  gully. 
In  every  way  appellee  distinguishes  White's 
bayou  from  White's  bayou  gully,  and  makes 
it  clear  that  his  ground  of  complaint  Is  the 
damming  up  of  White's  bayou  and  the  stop- 
page of  the  flow  of  water  down  this  stream 
and  using  it  to  irrigate  land  on  the  "gully," 
and  aWay  from  this  stream.  No  reference 
Is  made  to  any  dam  on  the  stream  which - 
he  distinguishes  as  White's  bayou  gully,  or 
to  any  flow  of  water  down  said  stream. 
By  means  of  the  allegations  of  the  plea,  In 
connection  with  the  sketch,  appellee  puts 
his  finger  upon  the  objectionable  dam  across 
White's  bayou,  above  the  lower  junction  of 
that  stream  with  the  so-called  gully. 

The  court  found  as  a  basis  for  the  judg- 
ment (and  the  findings  are  not  disputed)  that 
White's  bayou  divides  at  the  point  where  the 
ditch  was  cut  and  runs  into  two  prongs 
(one  being  the  stream  called  by  appellee 
"White's  bayou,"  and  the  other  the  stream 
which  he  denominates  "White's  bayou  gully"), 
the  two  prongs  uniting  below  appellant's  and 
above  appellee's  lands,  that  both  streams 
throughout  their  courses  possess  all  the  char- 
acteristics of.  water  courses  as  defined  by 
law,  and  that  the  water  runs  through  both 
of  them  during  all  the  year,  except  extreme 
dry  weather  In  the  summer  time.  The  court 
in  Its  findings  speaks  of  the  stream  marked 
on  the  sketch  as  White's  bayou  as  the  east 
prong  of  the  bayou,  and  the  other  as  the 
west  prong.  The  court  in  its  findings  treats 
each  prong  as  White's  bayou.  The  court  finds 
that  appellant  had  erected  two  dams  across 
the  west  prong,  and  at  a  point  lower  down 
and  a  short  distance  above  the  junction  had 
erected  a  dam  "extending  from  the  east 
bank  of  the  east  prong  to  a  point  about  where 
Big  Ben's  marsh  empties  into  the  eastern 
prong,  across  to  the  western  bank  of  the 
western  prong."  The  court  further  finds 
that,  "by  reason  of  said  series  of  dams,  the 
plaintiff,  Stacy,  stopped  entirely  the  flow  of 
water  in  White's  bayou,  confining  in  said 
dams  all  the  water  that  came  down  this 
stream,  and  permitting  none  of  it  to  pass 
save  that  whidi  wasted  from  his  irrigated 
lands."  The  findings  ot  the  court  leave  no 
room  for  doubt  that,  when  White's  bayou  Is 


Digitized  by 


Google 


Tex.) 


8TA0Y  T.  DELEB7. 


303 


spoken  of,  the  stream  embracing  both  prongs 
Is  meant,  and  that  the  Judgment  Is  based 
npon  the  stopping  of  the  water  flowing  down 
both  streams  and  obstrncted  In  both  by  the 
"series  of  dams"  mentioned. 

It  is  farther  found  that  in  1907  the  water 
ceased  to  run  In  the  eastern  prong  (White's 
bayon)  on  July  1,  1907,  and  in  the  western 
prong  (White's  bayoa  gully)  on  July  25th,  and 
it  is  80  concluslTely  shown  that  appellee 
had  sufficient  water  to  thoroughly  water  his 
rice  crop  up  to  July  20th,  and  that  he,  in 
fact,  watered  his  crop  up  to  about  July  25th. 
Appellee  had  a  dam  to  catch  the  water  at 
his  place  soffldent  to  hold  enough  water  for 
his  purposes.  When  we  consider  that  the  wa- 
ter ceased  to  flow  in  White's  bayou  or  the 
eastern  prong  on  Joly  1st,  and  continued  to 
run  In  the  western  prong,  or  White's  bayou 
gully,  until  July  25th,  and  that  appellee  bad 
plenty  of  water  at  least  as  late  as  July  20tb, 
it  Is  clear  that  his  damage  was  caused  prin- 
cipally, if  not  entirely,  by  the  erection  of 
tlie  three  dams  In  the  western  prong  across 
the  stream  called  by  him  "White's  bayou  gul- 
ly," and  that  the  dam  complained  of  by  him 
in  his  plea  across  White's  bayou,  or  the  east- 
em  prong,  contributed  yery  little  thereto,  if 
at  all.  Clearly  this  western  prong  carried 
the  heavier  flow  of  water.  Eliminate  all  the 
dams  on  the  western  prong  or  gully,  of  which 
there  Is  no  mention  in  the  pleading,  and  it 
does  not  appear  that  appellee  would  have 
suffered  any  damage,  as  he  would  have  re- 
ceived the  flow  of  that  stream  to  fill  his 
dam  until  July  25th.  By  the  allegations  of 
the  plea  appellant  had  no  notice  that  any  com- 
plaint was  made  of  any  of  his  dams  on  the 
western  prong  of  the  stream,  as  found  by  the 
court. 

It  1b  not  necessary  to  cite  authorities  to 
sustain  the  proposition  that  facts  proven,  but 
not  allied,  cannot  form  the  basis  of  a  judg- 
ment. 

The  several  assignments  referred  to  are 
well  taken,  and  must  be  sustained. 

The  seventh  assignment  of  error  is  as  fol- 
lows: "Because  the  evidence  Is  insufficient 
to  support  the  verdict  and  judgment  of  the 
court."  The  assignment  Is  too  general  to 
require  consideration,  and  would  not  be.  con- 
sidered but  for  the  fact  that  the  judgment 
will  l>e  reversed  on  another  ground,  and,  in 
view  of  another  trial,  It  Is  proper  that  we 
express  our  views  upon  some  of  the  prop- 
ositions advanced  under  the  assignment.  Mil- 
ler V.  Schmullen,  37  Tex.  233;  Randall  v. 
Carlisle,  69  Tex.  70;  Toe  v.  Montgomery,  68 
Tex.  842,  4  S.  W.  622 ;  Bonner  v.  Whitcomb, 
80  Tex.  178,  16  8.  W.  899.  The  error  is  not 
fundamental. 

The  first  proposition  under  this  assignment 
Is  that  a  riparian  owner  is  only  entitled  to 
his  proportionate  part  of  the  fiow  of  a  run- 
ning stream,  and,  after  a  running  stream 
has  ceased  to  flow  naturally,  a  lower  ripiari- 
an  owner  has  no  caxise  of  action  to  an  upper 
riparian  owner,  who  during  the  time  that 


the  stream  flowed  naturally  stored  In  reser- 
voirs a  part  of  the  water,  provided  that  d\ir- 
Ing  the  period  of  snch  storage  by  the  upper 
owner  the  lower  owner  received  his  qnota 
of  the  flow  of  the  stream.  The  opinion  of  the 
Supreme  Conrt  in  Watklns  Land  Co.  v.  Clem- 
ents, 98  Tex.  578,  86  8.  W.  733,  70  L.  R.  A. 
064,  107  Am.  St  Rep.  653,  must  be  taken 
as  settling  the  law  in  this  state  as  to  the 
respective  rights  of  riparian  owners  on  the 
same  stream  in  the  water  of  the  stream  for 
irrigation  purposes,  and  that  "each  riparian 
owner  has  equal  rights  in  the  stream  of  wa- 
ter which  flows  by  him,  and  the  use  of  each 
must  be  reasonable  as  regards  the  rights  of 
others";  what  is  such  reasonableness  being 
a  question  for  the  jury  In  each  case.  Clark 
V.  Allaman,  71  Kan.  206,  80  Pac.  571,  70  L. 
R.  A.  971;  Crawford  v.  Hathaway,  67  Neb. 
325,  03  N.  W.  781,  60  L.  R.  A.  889,  108  Am. 
St.  Bep.  647.  This  right  to  take  is  not  only 
to  use  the  water  as.  it  flows  by,  and  while 
It  Is  so  flowing,  but  also,  so  far  as  this  can 
be  done  consistently  with  the  rights  of  lower 
owners,  the  right  to  store  it  in  reservoirs  or 
confine  it  for  future  use  after  it  has  ceased 
to  flow.  Long  on  Irr.  (  118.  It  was  shown 
that  the  water  in  the  east  prong  ceased  to 
fiow  on  July  Ist  and  In  the  west  prong  July 
25th,  but  that  at  a  much  earlier  date  appel- 
lant, by  damming  the  water,  appropriated  all 
of  it,  and  allowed  none  to  get  by  to  appel- 
lee's land  where  he  was  prepared  to  catch 
and  store .  at  least  a  part,  if  not  all,  of  the 
flow.  Perhaps  if  the  water  had  been  allow- 
ed to  continue  to  run  down  to  appellee's 
lands  up  to  the  time  it  ceased  to  run  at  all 
in  both  streams  (if  appellee's  pleadings  are 
so  framed  as  to  meet  the  case  made  by  the 
findings  of  the  trial  court),  he  would  have 
been  able  to  catch  and  store  a  sufficient  quan- 
tity of  this  continued  flow  to  continue  to 
water  his  rice  and  save  his  crop  from  dam- 
age. Such  use  of  the  water  by  appellant  as 
would  prevent  his  doing  this  could  hardly  be 
said  to  be  a  reasonable  use  consistent  with 
the  equal  right  of  appellee  to  the  use  of  the 
water.  This  view  makes  it  important  to  de- 
termine upon  another  trial  whether  the  dam- 
age to  appellee's  crop  was  caused  by  this 
stoppage  of  the  flow  while  the  water  was 
still  running  in  the  streams,  depending  to 
some  extent  upon  whether  be  was  prepared 
to  catch  and  hold  this  continued  flow  if  It 
had  not  been  stopped  by  appellant  The  evi- 
dence does  not  make  this  entirely  clear. 

The  judgment  Is  not  predicated  to  any  ex- 
tent, as  shown  by  the  findings  of  the  trial 
court,  upon  the  act  of  appellant  in  divert- 
ing tbe  water  from  the  east  prong  to  the 
west  prong  by  means  of  the  ditch  cut  by  him 
in  1895,  more  than  10  years  before  the  in- 
stitution of  the  suit  It  does  not  appear 
to  ns  that  the  second,  third,  and  fourth  prop- 
ositions advanced  by  appellant  under  this 
assignment  have  any  relation  to  the  case 
made  by  the  evidence. 

What  we  have  said  disposes  of  the  fourth 
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and  8lxtfa  asslgnnienta  of  error,  with  this 
addition:  Appellee  would  not  be  entitled  to 
the  water  which  had  been  caught  and  stored 
by  appellant  while  the  stream  was  running 
unless  such  body  of  water  also  Included  wa- 
ter which  appellant  caught  and  stored  by  en- 
tirely obstructing  the  flow  while  the  stream 
was  still  running,  to  appellee's  damage,  as 
explained  in  this  opinion. 

There  is  no  merit  in  the  eighth  assignment. 
In  riew  of  the  decision  of  the  Supreme  Court 
in  Watkins  t.  Clements,  supra. 

What  we  have  said  sufficiently  disposes  of 
the  ninth  and  tenth  assignments  of  error, 
which  are  overruled. 

For  the  error  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


HAMILTON  V.  KEGIiET. 

(Court  of  CivU  Appeals  of  Texas.    Oct.  20, 
1909.) 

Afpkai,  and  Ebbob  (i  719*)— Ebbobs  Review- 
able IN  Absence  or  Assiqnments  of  Eb- 
bob. 

There  Is  no  fundamental  error  apparent  of 
record  which  alone  can  be  considered  in  the  ab- 
sence of  assignments  of  error,  where  the  judg- 
ment, for  the  full  amount  of  the  claim,  makes 
no  provision  for  application  in  payment  of  it  of 
money  paid  by  defendant  to  plaintiff  pending 
the  litigation;  plaintiff's  testimony  showing 
without  anything  to  controvert  it  that  on  filing 
bis  amended  petition  be  paid  it  into  the  registry 
of  the  court,  where  it  is  still  held,  there  being 
nothing  to  prevent  defendant  withdrawing  it 
and  applying  it  on  the  judgment,  plaintiff  hav- 
ing lost  all  power  and  control  over  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  29C8-2982;  Dec.  Dig.  | 
719.*] 

Error  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Action  by  Jay  Kegley  against  W.  H.  Ham- 
ilton. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Durrett  te  Pendleton,  for  plaintiff  In  error. 

RICE,  J.  Kegley  sued  Hamilton  for  a 
balance  claimed  to  be  due  him  from  Hamilton 
arising  out  of  a  former  partnership  business 
conducted  by  them  at  Helton.  There  was  a 
verdict  and  Judgment  In  favor  of  Kegley  for 
1699.41,  to  reverse  which  Hamilton  sued  out 
this  writ  of  error. 

While  plaintiff  in  error  complains  of  nu- 
merous rulings  of  the  court,  yet  there  was  no 
assignment  of  errors  filed  In  the  lower  court, 
as  required  by  law,  and  therefore  none  is 
brought  up  in  the  record.  Hence  we  are  not 
called  upon  to '  consider  any  error,  except 
such  as  may  be  fundamental  and  apparent 
from  the  face  of  the  record,  which  doctrine 
Is  admitted  to  be  correct  by  counsel  for  plain- 
tiff in  error.  See  article  1018,  Rev.  Civ.  St; 
District  Court  Rules  97,  98  (67  8.  W.  xxvli); 


Supreme  Court  Rules  22,  28;  Bopp  ▼.  Oan- 
zer  (Tex.  Clv.  App.)  26  S.  W.  444;  Lewis  v. 
Stelner,  84  Tex.  364,  19  S.  W.  516;  Durham 
V.  Onrrett  (decided  at  the  present  term,  not 
yet  officially  reported)  121  S.  W.  1141. 

Plaintiff  in  error,  however,  contends  that 
there  is  fundamental  error  apparent  of  rec- 
ord, in  this:  That  it  is  shown  thereby  that 
be  bad  paid  to  defendant  in  error  pending 
the  litigation  the  sum  of  $552.28,  with  which 
he  has  not  been  credited.  While  this  is  not 
denied,  yet  Kegley  testified  that  this  amount, 
upon  the  filing  of  his  amended  petition,  had 
been  paid  by  him  into  the  registry  of  the 
court,  and  is  still  held  there,  and  there  is 
nothing  controverting  his  statement.  This 
being  true,  notwithstanding  that  the  Judg- 
ment of  the  court  in  Kegley's  favor  made  no 
provision  for  the  application  of  this  money 
in  payment  of  bis  Judgment  against  Hamil- 
ton, yet  there  is  nothing  to  prevent  Hamil- 
ton from  withdrawing  this  money  and  apply- 
ing the  same  in  satisfaction  thereof;  Kegley 
having  lost  all  power  and  control  over  the 
same.  It  is  true  that  the  court  might  have 
provided  for  the  application  of  the  same  in 
satisfaction  pro  tanto  of  the  Judgment  ren- 
dered, but  this  does  not  prevent  plaintiff  In 
error  so  applying  It;  and  doubtless  the 
court,  if  it  becomes  necessary,  will  order  the 
same  paid  over  to  Hamilton  for  this  purpose. 
In  the  absence  of  an  assignment  of  error,  this 
failure  on  the  part  of  the  court  to  so  provide 
does  not  in  our  Judgment  constitute  such 
fundamental  error  as  the  authorities  contem- 
plate we  should  talce  notice  of,  and  the  Judg- 
ment is  therefore  In  all  things  affirmed. 

Affirmed. 


BSTE:S  et  al.  v.  ESTES  et  al. 

((Tourt  of  Civil  Appenis  of  Texas.    Nov.  8, 
1909.) 

1.  Appbai,  and  Ebbob  (S  731*)— Assignments 
or  Ebbob— StTKFiciENCT. 

Aji  assignment  of  error  that  the  verdict  is 
clearly  against  the  law,  the  evidence,  the  great 
preponderance  of  evidence,  and  directly  against 
the  admitted,  agreed,  and  uncontradicted  evi- 
dence, is  too  general  and  indefinite  noder  Court 
of  Civil  Appeals  Rules  22-28  (67  S.  W.  iv),  re- 
lating to  the  preparing  of  causes  for  submission. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  3021 ;  Dec.  Dig.  (  731.*] 

2.  Affeai.  and  Ebbob  ($  728*)— Absionuents 
or  Ebbob— SumciENCT. 

Assignments  of  error  which  do  not  identify 
the  particular  proceedings  complained  of  in  the 
record,  as  expressly  required  by  Court  of  Civil 
Appeals  Rules  25  and  28  (67  S.  W.  xv),  are  not 
sufficient ;  and  hence  an  assignment  merely 
urging  that  the  court  erred  in  several  rulings 
in  excluding  legal  ^nd  competent  evidence  of- 
fered by  plaintiffs,  to  their  great  prejudice,  a  I! 
of  which  was  duly  excepted  to  by  tbem,  refer- 
ring to  bills  of  exception,  was  insufficient. 

[Ed.  Note.— ITor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3010-3012;    Dec.  Dig.  | 

72a*^ 


•For  other  cases  sc«  •am*  topte-«iMl  Mctlnn  NUMBER  in  Dm.  *  Am.  Digs.  U07  to  data,  ft  Reporter  Ind*x«s 


Digitized  by 


Google 


x'ez.) 


ESTES  T.  ESTBS. 


30& 


S.  Appkai.  and  ISrbob  ({  742*)— AssiONiOEifTS 

OF    EbBOB— PBOPOBITIONB— SUFFICIENOT. 

Where  propoaitions  under  assignments  of 
error  are  not  germane  to  the  assignments,  or 
are  general  and  indefinite,  failing  to  specify  with 
certainty  the  particular  error  complained  of, 
they  are  insufficient  under  Court  of  Civil  Ap- 
peals Rules  30-32  (67  S.  W.  ivi),  prescribing 
the  form  of  such  propositions. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec.  Dig.  J  742.*] 

4.  Tbial  (I  256*)  —  iHSTBucnoNS  —  Duty  to 

Ask. 

It  is  not  compulsory  upon  the  Judge  to  set 
out  any  more  of  the  pleadings  in  his  charge  than 
he  may  deem  necessary,  and  it  is  the  duty  of  a 
party,  if  dissatisfied  with  the  charge,  to  have 
prepared  and  presented  a  special  charge,  cover- 
mg  the  8uppo»ed  defect,  and,  if  he  does  not  do 
so.  he  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  628;   Dec.  Dig.  |  256.*! 
5b  Appkai.  and  Ebbob  (|  742*)— AsaiONUENTS 

OP  E<BBOB— Sevebai.  Pbopositions  or  Law 

AS  Onk  Pboposition. 

Assignments  complaining  of  several  sepa- 
rate charges,  embracing  several  propoaitions  of 
law  as  one  proposition,  are  insufficient 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec.  Dig.  S  742.*] 

&  Apfeai.  and  Ebbob  (|  730*) — Suffioienot 

— Gknebalitt. 

Assignments  that  the  court  erred  in  refus- 
ing to  give  charges  requested  by  plaintiff  be- 
cause they  were  clearly  the  law  arising  on  the 
issues  and  evidence,  and  were  absolutely  neces- 
sary, that  the  court,  having  failed  to  give  any 
eiiuivalent  charge,  wrought  fatal  injury  to  plain- 
tiffs, and  that  the  court  erred  in  every'  para- 
graph of  its  cliarge  from  the  fourth  to  the  ninth, 
twelfth  to  the  sixteenth,  nineteenth,  twentieth, 
twenty-first,  and  twenty-second  paragraphs,  be- 
cause they  were  not  warranted  by  the  issues 
raised  or  the  proof  made,  are  too  general  and 
indefinite. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8013-3016;  Dec.  Dig.  { 
730.*] 

7.  Appeai,  and  Ebbob  d  742*)— Asbionkentb 
or  Ebbob— iNsurnciENCT  or  Stateuknt. 
An  assignment  of  error  complaining  of  the 
court's  refusal  to  give  requested  cnarges,  not  fol- 
lowed by  any  statement,  and  an  assignment 
urging  that  the  court  erred  in  certain  para- 
graphs of  its  charge,  followed  by  a  statement  not 
setting  out  the  charges  complained  of,  need  not 
be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000 ;   Dec.  Dig.  §  742.*] 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Trespass  to  try  title  by  J.  W.  Estes  and 
others  against  Florence  Estes  and  others. 
Judgment  for  defendants,  and  one  of  ttae 
plaintiffs  appAxis.    Affirmed. 

See,  also,  118  S.  W.  174. 

Saunders  &  Saunders  and  Woodward  &  Ba- 
ker, for  appellant  Tyler  &  Tyler  and  A.  L. 
Curtis,  for  appellees. 

EICE,  J.  J.  W.  Estes,  Mrs.  Margaret  Mur- 
phy, Joined  by  her  husband,  W.  O.  Murphy, 
and  C.  P.  Estes,  brought  this  suit  against 
Mrs.  Florence  Estes  and  ttae  other  appellees 
herein.  In  the  ordinary  form  of  trespass  to 
try  title,  to  recover  700  acres  of  land  In  Bell 


county.  Appellants,  except  Mnrphy,  were 
the  children  of  E.  T.  Estes  by  his  first  wife, 
Jane  Estes,  and  the  appellees  were  the  chil- 
dren and  grandchildren  of  said  E.  T.  E^stes 
by  his  second  wife,  S.  A.  Estes.  By  amend- 
ment to  the  pleading,  the  suit  was  In  effect 
one  to  recover  on  ttae  part  of  said  plaintiffs  a 
one-half  Interest  in  said  tract  of  land,  basing 
their  contention  upon  ttae  theory  that  the 
land  Involved  was  purctaased  by  E.  T.  Estes, 
their  father,  with  the  money  realized  by  him 
from  ttae  sale  of  the  homestead  of  himself 
and  his  said  first  wife,  their  mother.  Appel- 
lees replied  by  general  denial,  plea  of  not 
gnllty,  and  also  pleaded  the  statutes  of  lim- 
itation of  3,  6,  10,  and  4  years,  and  stale  de- 
mand, and  likewise  pleaded  by  way  of  estop- 
pel that  E.  T.  Estes,  ttae  ancestor  of  both 
plaintiffs  and  defendants,  and  who  held  the 
legal  title  to  ttae  land  In  controversy  up  to  tals 
death  In  1887,  made  a  valid  will,  which  was 
duly  probated  and  In  full  force,  by  the  terms 
of  which  he  devised  to  said  plaintiffs,  J.  W. 
Estes,  G.  P.  Estes  and  Margaret  Ann  Murphy, 
certain  lands  In  Grimes  and  Montgomery  coun- 
ties, amounting  to  1,167  acres,  and  by  ttae 
same  will  devised  ttae  lands  in  controversy 
herein  and  all  his  personal  property  to  his 
said  second  wife  (mother  and  grandmother, 
respectively,  of  appellees)  during  taer  lifetime, 
witta  remainder  to  the  ctalldren  of  said  E.  T. 
E^stes  and  S.  A.  Estes,  some  of  whom  are  de- 
fendants herein,  and  others  of  whom  are 
their  descendants,  charging  said  land  and 
said  personal  property  with  the  payment  of 
his  debts;  that  but  for  said  will  appellees 
would  have  been  entitled  'by  Inheritance  to 
their  staares  in  said  land  In  Grimes  and 
Montgomery  counties,  so  devised  to  appel- 
lants; but  that  said  will  excluded  appellees 
from  any  interest  therein,  and  also  from  any 
interest  in  the  lands  in  controversy  or  In  the 
estate  of  said  B.  T.  Estes  until  the  death  of ' 
their  mother,  S.  A.  Estes,  in  1905 ;  that  appel- 
lants have  sold  the  lands  In  Grimes  and 
Montgomery  counties,  appropriating  ttae  pro- 
ceeds ttaereof  to  their  own  use;  that  appel- 
lants, excepting  W.  G.  Mnrphy,  who  is  a 
nominal  party  hereto,  were  wholly  insolvent 
and  cannot  be  compelled  to  restore  said  land 
or  the  proceeds  thereof  to  be  partitioned  be- 
tween appellants  and  appellees;  that  appel- 
lees and  their  mother,  S.  A.  Estes,  taave  long 
since  paid  off  ttae  debts  and  expenses  of  last 
illness,  in  accordance  with  said  will;  and  that 
it  would  be  inequitable  now  for  appellants  to 
share  witta  appellees  In  ttae  land  sued  for, 
whereby  they  are  concluded  and  estopped 
from  claiming  any  Interest  therein,  and  have 
elected  to  take  said  land  in  Grimes  and  Mont- 
gomery counties  under  the  provisions  of  said 
will.  Appellants  by  supplemental  petition 
sought  to  avoid  the  effect  of  the  statute  of 
limitations,  so  pleaded  by  appellees,  by  alleg- 
ing an  agreement  between  Mrs.  Estes  and 
themselves,  to  the  effect  that  if  they  would 


•ror  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Diss.  U07  to  data,  *  ReporUr  Index** 

122  aw.— 20 


Digitized  by 


Google 


306 


122  SOUTHWESTERN  REPOBTEB. 


CXez. 


not  disturb  her  possession  during  her  lifetime 
they  should  be  entitled  to  an  undivided  one- 
half  of  the  same  after  her  death,  and  denied 
that  they  had  elected  to  take  under  said  will, 
but  asserted  that  the  Grimes  and  Montgom- 
ery county  lands  had  been  paid  for  by  them 
by  work  done  for  and  money  loaned  their  fa- 
ther during  his  lifetime.  Said  J.  W.  Estes 
pleaded  that  prior  to  the  death  of  his  step- 
mother, Mrs.  S.  A.  Estes,  he  had  an  under- 
standing and  agreement  with  lier  to  the  ef- 
fect that  be  should  pay  her  during  her  life- 
time a  certain  sum  of  money  for  her  support, 
equivalent  to  the  rental  value  of  said  land, 
and  that  said  land  should  not  be  divided  dur- 
ing her  lifetime,  and  that  he  was  In  posses- 
sion of  said  land  at  the  time  of  her  death  un- 
der this  contract,  with  which  he  had  com- 
plied, and  remained  In  possession  after  her 
death  until  1907,  when  he  was  ousted  there- 
from, by  the  defendants  in  a  forcible  entry 
and  detainer  suit  There  were  other  plead- 
ings on  the  part  of  appellees,  unnecessary  to 
notice.  There  was  a  Jury  trial  and  verdict 
and  Judgment  in  behalf  of  defendants,  from 
which  all  of  appellants  prosecuted  this  ap- 
peal; but  at  a  former  term  of  this  court,  on 
account  of  an  insufficient  appeal  bond,  the 
appeal  was  dismissed  so  far  as  J.  W.  Estes 
and  Murphy  and  wife  were  concerned;  appel- 
lant C.  W.  Estes  being  allowed  to  give  a  new 
appeal  bond,  which  he  did,  and  now  alone 
prosecutes  this  appeal.  See  Estes  v.  Estes 
(Tex.  Civ.  App.)  118  S.  W.  174. 

By  Ills  first  assignment  appellant  contends 
that  the  verdict  of  the  Jury  is  clearly  against 
the  law  and  evidence,  the  great  preponder- 
ance of  the  evidence,  and  directly  against  the 
admitted,  agreed,  and  uncontradicted  evi- 
dence. Appellees  insist  that  this  assignment 
Is  too  general  and  indefinite,  citing  rules  of 
Court  of  Civil  Appeals  22  to  28,  inclusive 
■(67  S.  W.  XV),  and  likewise  urge  that  appel- 
lant's propositions  thereunder  are  not  ger- 
mane to  the  assignment,  but  are  a  complaint 
of  the  action  of  the  court  in  excluding  cer- 
tain evidence,  citing  in  support  thereof  rules 
30  to  32  of  Court  of  Civil  Appeals  (67  8.  W. 
xvi);  Railway  Co.  v.  Taylor  (Tex.  Civ.  App.) 
58  S.  W.  166;  OH  Ca  v.  Dlsborough  (Tex. 
Civ.  App.)  38  S.  W.  1004;  Railroad  Co.  v. 
Norrls  (Tex.  Civ.  App.)  29  S.  W.  050.  We 
are  indiued  to  agree  with  appellees  in  this 
contention  and  hold  that  the  assignment  is 
too  general  to  require  further  consideration 
at  our  hands. 

The  second  assignment  of  error  merely 
urges  that  the  court  erred  in  several  rulings 
In  excluding  legal  and  competent  evidence 
offered  in  behalf  of  plaintiffs  to  the  Jury,  to 
the  great  prejudice  of  the  plalntlfb,  all  of 
which  was  duly  excepted  to  by  the  plaintiffs, 
r^errlng  to  bills  of  exception.  The  propo- 
sitions under  this  assignment  are  likewise 
general  and  indefinite,  falling  to  specify  with 
certainty  the  partlcolar  error  complained  of. 
Appellees  also  except  to  this  assignment,  be- 
cause of  Its  failure  to  specify  the  particular 


errors  complained  of.  For  the  same  reasons 
assigned  above,  we  think  this  objection  well 
taken,  because  It  has  been  frequently  held 
that  assignments  of  error  which  do  not  iden- 
tify the  particular  proceedings  complained 
of  in  the  record,  as  required  by  the  rules, 
are  not  sufficient  and  cannot  be  reviewed. 
See  rules  25  and  26,  Court  of  Civil  Appeals 
(67  S.  W.  XV) ;  Swift  ▼.  Bruce,  81  Tex.  Civ. 
App.  92,  71  S.  W.  821. 

The  third  assignment  complains  that  the 
conrt  in  its  charge  omitted  to  make  a  full 
and  correct  statement  of  appellant's  material 
allegations  in  his  first  supplemental  petition. 
We  have  examined  the  charge,  and,  while 
it  may  have  omitted  to  Incorporate  all  of 
the  Issues  raised  by  the  pleadings,  yet  It  is 
not  compulsory  upon  the  Judge  to  set  out 
any  more  of  the  pleadings  of  the  parties  In 
his  charge  than  he  may  deem  necessary.  Be- 
sides, it  was  the  duty  of  appellant,  if  dlssat- 
lefled  therewith,  to  have  prepared  and  pre- 
sented a  special  charge  covering  the  sui^kw- 
ed  defect,  and,  falling  so  to  do,  he  Is  not  in 
a  position  to  complain.  Mo.  Pac.  By.  Co.  ▼. 
Lehmberg,  76  Tex.  66, 12  S.  W.  83a 

By  the  fourth  assignment  It  is  Insisted 
that  the  court  erred  in  refusing  to  give  to 
the  Jury  the  charges  requested  by  appellant, 
because  they  were  properly  and  clearly  the 
law  arising  on  the  Issues  and  the  evidence, 
were  'absolutely  necessary,  and,  the  court 
having  failed  to  give  eoiy  equivalent  charge, 
wrought  fatal  injury  to  plaintitFs.  By  his 
fifth  assignment  it  is  urged  that  the  court 
erred  in  every  paragraph  of  its  charge  from 
the  fourth  to  the  ninth,  twelfth  to  the  six- 
teenth, nineteenth,  twentieth,  twenty-first, 
and  twenty-second  paragraphs,  because  they 
were  not  warran,ted  by  the  issues  raised  or 
the  proof  made  In  the  trial  of  the  case. 
There  Is  no  statement  whatever  under-  the 
fourth  assignment,  and  the  statement  under 
the  fifth  does  not  imdertake  to  set  out  the 
charges  complained  of.  These  assignments 
complain  of  several  separate  and  distinct 
charges  of  the  court,  embracing  different 
propositions  of  law.  It  has  frequently  been 
held  that  an  assignment  of  error  combining 
several  propositions  of  law  as  one  proposi- 
tion is  In  violation  of  the  rules.  See  Street 
V.  Bobertson,  28  Tex.  Civ.  App.  222,  66  8.  W. 
1120.  Besides  this,  both  of  these  assign- 
ments are  subject  to  the  objection  that  they 
are  Indefinite  and  too  general,  and,  in  addi- 
tion thereto,  they  are  not  followed  by  such 
statements  as  the  law  requires.  It  is  there- 
fore not  incumbent  npon  us  to  search  the 
entire  record  In  order  to  ascertain  whether 
or  not  there  may  have  been  possible  error 
committed,  especially  in  view  of  the  objec- 
tion to  their  consideration  on  the  part  of 
appellees. 

Because  no  such  error  has  been  pointed 
out  by  appellant  as  will  require  a  reversal 
of  the  Judgment,  the  same  Is,  in  all  things, 
affirmed. 

Affirmed. 
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M0NT60MERT  t.  AMSLER  et  aLt 

(Court  of  Civil   Appeals  of  Texas.     Oct.  21, 

1909.    Behearins  Denied  Not.  18^  1909.) 

1.  PaSIKKBBHIP  (f  11*)— EXIBIKHOB  OF  RUA- 
XION. 

Q^at  a  broker  having  a  contract  with  the 
owner  of  land  for  the  sale  thereof  had  an  under- 
standing with  plaintiff,  another  broker,. that,  if 
plaintiff  would  send  him  a  pnichaser  to  whom  a 
sale  was  made,  the  profits  should  be  divided, 
no  expenses  or  losses  or  profits  to  be  shared  un- 
lesa  a  sale  was  effected  by  their  joint  efforts, 
did  not  make  the  parties  partners,  so  as  to 
render  notice  to  the  other  broker  of  defects  in 
the  title  notice  to  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent.  Dig.  i  26;   Dec.  Dig.  |  11.*] 

2.  Appkai.  and  Bbbob  (f  1061*)— Hariojiss 
Ekbob. 

In  an  action  by  a  land  broker  for  commis- 
siona,  the  erroneous  admission  of  evidence  show- 
ing notice  to  plaintiff  of  defects  in  defendant's 
tiue  was  harmless,  where  other  evidence  showed 
that  plaintiff  had  such  notice  or  had  knowledge 
of  facta  anfficient  to  put  a  prudent  person  on 
inqniry,  and  whidi,  if  followed  with  reasonable 
diligence,  would  bare  resulted  in  his  learning  of 
the  defects. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4161-4166:  Dec.  Dig.  i 
1051.'] 

8.  BBOKEB8    (I   61*)— DorXOTS  IK   TlTUB— NO- 

ncB. 

That  a  land  broker  was  told  by  the  owner 
that  defects  had  been  found  in  the  title,  but  that 
he  believed  it  was  good,  as  they  had  owned  the 
land  30  or  40  years,  was  sufficient  to  put  the 
broker  on  inquiry  and  charge  him.with  notice  of 
the  defects;  the  statement  by  the  owner  that 
the  title  was  good  for  the  reason  given  being 
merely  an  expression  of  opigion. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec. 
Dig.  f  61.*1 

4.  Bbokess  (I  61*)— CoioussioNS— Devkotb  in 

TlTM. 

A  broker  knowing  at  the  time  he  under- 
takes to  sell  land  of  defects  in  the  title  cannot 
hold  the  owner  responsible  for  the  failure  of 
the  sale  of  a  portion  of  the  land  because  of  such 
defects. 

[E^d.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  8  98:   Dec.  Dig.  {  61.*] 

5.  EsTOPPBX  (8  63*)— Gbounds. 

In  an  action  by  a  land  broker  for  com- 
missions on  the  sale  of  land  at  $4  per  acre,  un- 
der a  contract  by  which  he  was  to  receive  all 
of  the  purchase  price  in  excess  of  $2.50  per 
acre,  a  plea  that  after  the  purchaser  offered  $3 
per  acre,  and  said  offer  was  rejected,  and  be- 
fore the  sale  at  $4,  plaintiff  demanded  of  de- 
fendant 50  cents  per  acre  as  his  compensation, 
and  that  defendant,  when  he  sold  the  land  at  S4 
per  acre,  did  so  believing  that  plaintiff  would 
demand  no  more  than  CO  cents  per  acre  as  his 
compensation,  did  not  show  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppd, 
Dec  Dig.  8  63.*] 

&  Appeai,  akd  Ebbob  (8  1040*)— Habklesb 

Ebbob. 

Where  plaintiff  was  not  entitled  under  any 
phase  of  the  evidence  to  recover  more  than  the 
amonnt  awarded  him,  error  in  overruling  an 
exception  to  a  certain  plea  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  8  4102;   Dec.  Dig.  8  1040.*] 

OlOflSSIOHB. 

refusal  of  defendants  to 
a  sale  of  land  made  by  plaintiff,  a 


7.  Bbokkbs  (8  63*)-Ooii 
On  the  wrongful  refi 
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broker,  in  accordance  with  his  contract,  they 
became  liable  to  him  in  the  amount  to  which 
he  would  have  l>een  entitled  under  the  contract 
had   they  ratified  the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  88  79^  81,  94r^;   Dec.  Dig.  8  63.*] 

8.  Bbokebb  (8  87*)— AonoN  fob  Coiatissioiia 
— Damagxb. 

Where  a  broker  sued  on  his  contract  for 
commissions,  his  damages  were  limited  to  those 
he  sustained  by  the  breach  of  the  contract  and 
he  was  not  entitled  to  amy  part  of  the  profit*, 
made  by  defendants  on  a  aubsequent  sale  of  the 
land. 

fE^.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  8  131 ;   Dec  Dig.  8  87.*) 

9.  Appral  and  Ebbob  (8  742*)— AssioNicKNTa 
ov  Ebbob. 

Alleged  error  in  the  refoaal  of  an  instrae- 
tion  will  not  be  considered,  where  it  is  not . 
copied  or  referred  to  in  the  statement  following 
the  assignment,  and  the  contents  are  not  shown. 
[Eld.  Nate. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  8000;  Dec  Dig.  i  742.*] 

lOw  Appkai,  and   Ebbob  (8  600*)  —  Asbior- 

MBNT8  or  Ebbob. 

An  assit^ment  of  error  complaining  of  the 
refusal  to  give  certain  instructions  will  be  ovei^ 
ruled,  where  the  record  does  not  show  that  ap- 
pellant requested  the  inatructlons  indicated  la 
the  assignment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  88  2298;   Dec  Dig.  8  500.*] 

11.  Appxai.  and  Ebbob  (S  1068*)— Habkucbb 
Ebbob. 

Any  error  in  the  instructions  was  harmlesa 
to  plaintiff,  where  he  recovered  all  he  was  en- 
titled to  under  the  undisputed  evidence. 

USA.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  88  4225-4228;  Dec  Dig.  g 
1068.*] 

12.  BbOKBBS    (8  7*)- CONTBAOT   OF   EMPLOY- 

hbnt. 

Where  defendant,  in  reply  to  plaintiff's 
letter  informing  him  that  he  thought  he  could 
sell  defendant's  land  under  certain  conditions, 
wrote  plaintiff  that  he  would  sell  the  land  for 
$2.50  per  acre,  net  cash,  and  that  he  would 
write  the  deed  to  include  plaintiff's  profits,  there 
was  an  employment  of  plaintiff  as  broker  to  sell 
the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  88  5-8;    Dec  Dig.  8  7.*] 

13.  Bbokxbb  (8  44*)  —  Atjthobitt  to  Sell  — 
Withdrawal. 

Though  defendant  reserved  the  right  to 
withdraw  at  any  time  authority  given  plaintiff 
as  a  broker  to  sell  land,  he  could  not  having 
known  that  plaintiff  was  continuing  his  efforts 
to  find  a  purchaser,  and  spending  time  and  mon- 
ey in  so  doin^,  keep  silent  and  withdraw  hlB 
offer  after  plaintiff  had  procured  a  purchaser. 

[E:d.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  8  45;   Dec  Dig.  8  44.*] 

Appeal  from  District  Court,  Waller  Coun- 
ty;  Wells  Thompson,  Judge. 

Action  by  Jack  Montgomery  against  Mra. 
Julia  Amsler  and  others.  Trom  a  Judgment 
for  plaintiff  for  less  than  demanded,  he  ap- 
peals.  Affirmed. 

R.  Hannay  and  Williams  ft  Bdd,  for  appel- 
lant J.  D.  Harvey  and  Keet  McDade,  for 
appelleea. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  Mrs.-  Julia  Amsler,  J.  O. 
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Amsler,  and  L.  D.  Amsler  to  recoTer  the  Bum 
of  15,815.50,  alleged  to  be  due  appellant  as 
commission  or  compenaation  for  his  services 
In  the  sa^e  of  3,877  acres  of  land  owned  by 
appellees.  Plalntift  alleges,  in  substance: 
That  he  contracted  with  appellees  to  procure 
a  purchaser  for  said  land,  and  did  procure 
such  purchaser  in  the  person  of  one  D.  A. 
Odell,  to  whom  defendants  sold  said  land  at 
the  price  of  |4  per  acre;  that  plaintiff  was 
the  procuring  cause  of  such  sale;  and  that 
br  the  terms  of  their  contract  with  plaintiff 
the  defendants  agreed  and  promised  to  pay 
to  him,  in  consideration  of  bis  services  in 
procuring  such  purchaser,  whatever  amount 
they  might  receUe  for  said  land  over  and 
above  the  sum  of  $2.50  per  acre.  The  de- 
fendants answered  by  general  demurrer  and 
general  denial  and  by  special  pleas,  in  which 
they  averred,  in  substance:  "(1)  That  de- 
fendants withdrew,  annulled,  and  terminated 
plaintiff's  right  and  authority  under  said 
contract  before  a  contract  of  sale  was  entered 
Into.  (2)'  That  the  sale  as  made  was  made 
by  defendant,  and  not  according  to  the  terms 
of  said  contract  of  agency.  (3)  That  said 
sale  was  not  made  through  the  efforts  of 
plaintiff,  nor  were  plaintiff's  efforts  the  pro- 
curing cause  thereof.  (4)  That  plaintiff  was 
acting  as  agent  of  the  purchaser  in  said  sale. 
(9  That  a  part  of  the  land  sq  contracted  for 
was  rejected  by  the  purchaser  on  account  of 
defective  title,  and  that  plaintiff  knew  of  said 
defect  when  he  procured  the  purchaser.  (6) 
That  plaintiff  is  estopped  from  claiming  more 
than  50  cents  per  acre,  because,  after  the  pur- 
chaser had  offered  $3  per  acre,  and  said  offer 
had  been  rejected  by  defendant,  and  before 
the  sale  at  $4  per  acre  had  been  made,  plain- 
tiff demanded  of  defendant  50  cents  per  acre 
as  his  compensation,  and  that  defendant, 
when  he  sold  said  land  to  the  purchaser  at  ^ 
per  acre,  did  so  believing  that  plaintiff  would 
demand  no  more  than  50  cents  per  acre  as 
compensation." 

Plaintiff  directed  general  demurrer  to  de- 
fendants' answer  and  special  exceptions  tt> 
that  portion  of  It  which  ^eeks  to  set  up  and 
plead  an  estoppel  against  plaintiff's  cause 
of  action  for  more  than  60  cents  per  acre 
commission  or  compensation,  on  the  grounds 
that  same  is  insufficient  as  a  plea  of  estoppel, 
and  the  matters  therein  pleaded  constituted 
no  answer  or  defense  to  plaintiff's  cause,  and 
asked  that  the  same  be  stricken  from  said 
answer.  To  defendants'  answer  plaintiff  re- 
plied: (1)  By  general  denial;  (2)  that  de- 
fendants represented  to  him  at  the  time  of 
bis  employment  by  them  that  they  had  good 
title  to  said  land  and  all  of  It,  and  that  he 
relied  upon  said  assertions  and  believed  that 
they  did  have  good  title ;  (3)  that  Odell  con- 
tracted to  buy  all  of  said  land  of  defendants 
at  $4  per  acre,  and  that  if  he  failed  or  re- 
fused to  buy  any  portion  of  said  land  It  was 
because  the  defendants  did  not  have  a  good 
and  marketable  title  to  the  land  which  he 
refused  to  buy;   (5)  plaintiff  admits  that  he 


made  the  demand  for  50  cents  per  acre  as  his 
compensation,  but  says  that  the  same  was 
made  after  the  purchaser  procured  by  him 
had  offered  defendants  9S  per  acre  cash  for 
all  of  said  lands  and  defendants  had  refused 
to  convey,  and  before  plaintiff  knew  that  said 
land  had  been  sold  to  the  said  Odell  at  $4 
per  acre ;  (6)  that  plaintiff  was  the  procuring 
cause  of  the  sale  of  said  land  at  $4  per  acre. 
Upon  the  trial  in  the  court  below,  the  trial 
Judge  instructed  the  Jury  to  return  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  $862.- 
66,  which  amount  was  the  aggregate  of  50 
cents  per  acre  for  all  of  the  land  sold  by  the 
defendants  to  Odell.  Upon  the  return  of  sucb 
verdict  Judgment  was  rendered  in  accordance 
therewith. 

The  facts  disclosed  by  the  record  are  as 
follows:  In  August,  1906,  appellee  owned  a 
body  of  land  situated  near  Magnolia,  in  Mont- 
gomery county,  Tex.,  supposed  at  the  time  to 
aggregate  about  3,877  acres,  but  which  in 
fact  aggregated  3,867  acres.  Said  body  of 
land  consisted  of  the  following  tracts:  1,280 
acres  in  the  Jno.  W.  Miles  survey ;  441  acres 
in  the  James  Pierpont  survey;  580  acres  in 
the  James  M.  Hanun  survey;  668  acres  in 
the  Wm.  Stansbury  survey;  and  888  acres 
in  the  R.  O.  Lusk  survey.  Jno.  C.  Amsler  is 
now,  and  has  been  ever  since  and  prior  to  Au- 
gust, 1906,  the  general  agent  and  manager  for 
appellees,  with  full  power  and  authority  to 
contract  in  relation  to  said  lands  in  behalf 
of  appellees.  Appellant  Is,  and  was  at  the 
time  mentioned  is  the  evidence,  a  land  bro- 
ker, residing  in  Conroe,  Montgomery  county, 
Tex.,  and  known  to  be  such  by  appellee  and 
her  agent,  Jno.  G.  Amsler,  both  of  whom  re- 
sided, and  still  reside.  In  Hempstead,  Waller 
county,  Tex. 

On  August  25,  1906,  appellant  wrote  and 
mailed  to  John  C.  Amsler  the  following  letter 
with  reference  to  the  above-mentioned  lands: 
"Conroe,  Tex.,  8/25/06.  J.  C.  Amsler,  Esq., 
Hempstead,  Tex. — ^Dear  Sir:  I  have  a  cus- 
tomer who  I  think  wUl  take  your  3,877  acres 
north  of  Magnolia  on  condition  that  he  be  al- 
lowed to  commence  cutting  pine  pole  ties  aft- 
er completing  purchase  on  that  part  that  had 
been  cut  over.  This  man  is  a  tie  and  timber 
man,  and  proposes  to  clean  the  land  of  com- 
mercial timber,  and  then  cut  it  up  in  farms. 
Of  course  he  would  buy  subject  to  Mr.  Law- 
son's  contract,  and  -would  follow  Lawson's 
chopping,  taking  off  the  tie  timber  and  cord- 
wood  as  fast  as  Lawson  cut  over  the  mill 
timber.  Can  this  be  arranged?  Kindly  an- 
swer at  Magnolia,  and  oblige.  Yours  truly. 
Jack  Montgomery." 

On  August  30,  1906,  John  C.  Amsler,  In  re- 
ply to  the  above  letter,  wrote  and  mailed  to 
appellant  the  following  letter:  "Hempstead, 
Tex.,  Aug.  30,  1906.  Jack  Montgomery,  Mag- 
nolia, Tex. — Dear  Sir:  Replying  to  your  fa- 
vor of  the  25th,  will  say  that  we  will  sell 
our  lands  at  $2.50  net  to  us  cash.  Will  write 
the  deed  to  include  your  profit  This  Is  In 
no  sense  an  option  and  subject  to  withdrawal 
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at  any  time.  Trnstlng  that  you  can  make  a 
deal,  we  are,  Tours  truly,  C.  Amsler  Estate, 
Jno.  C" 

On  September  22,  1906,  appellant  wrote 
and  mailed  to  John  C.  Amsler  the  following 
letter:  "Conroe,  Tex.,  Sept.  22,  1906.  John 
G.  Amsler,  Esq.,  Uempstead.  Tex. — Dear  Sir: 
Yours  of  30th  ult  is  to  hand,  and  am  work- 
ing on  your  lands  with  good  prospects  of 
selling  same.  I  am  putting  out  one  hundred 
blueprints  and  500  printed  folders.  Mr.  F. 
W.  Colby  is  working  with  me  on  the  propo- 
sition. Tours  truly.  Jack  Montgomery."  No 
reply  was  made  by  Amsler  to  the  above  letter. 

On  February  24,  1907,  appellant  wrote  and 
mailed  to  John  C.  Amsler  the  following  let- 
ter: "Conroe,  Tex.,  2/24/1907.  John  C.  Ams- 
ler, Esq.,  Hempstead,  Tex.— Dear  Sir:  Kind- 
ly advise  me  by  return  mall  whether  your 
Magnolia  8,877  acres  has  been  sold  yet 
Yours  truly,  Jack  Montgomery.  P.  S.  I  have 
a  northern  man  I  want  to  show  it  to  next 
week,  say  about  Saturday  or  Sunday.  J.  M." 

John  C.  Amsler  replied  to  tb«  above  letter 
by  writing  on  the  bottom  thereof,  as  fol- 
lo-ws:  "Dear  Sir:  The  land  is  still  unsold. 
Although  I  have  been  dickering  with  some 
parties,  there  is  no  option.  Yours  truly, 
John  O.  Amtaer." 

On  February  28,  1907,  appellant  wrote  Jno. 
C>  Amsler  the  following  letter,  to  which  Ams- 
ler made  no  reply:  "Conroe,  Tex.,  2/28/07. 
Jno.  C  Amsler,  Hempstead,  Tex. — Dear  Sir: 
I  have  Just  returned  from  Magnolia,  where 
I  showed  your  lands  to  two  parties  from 
Wisconsin.  They  did  not  express  them- 
selves very  favorably,  but  may  call  on  you 
for  better  terms  than  I  was  authorized  to 
grant  them.  Kindly  protect  me  in  the  prem- 
ises, as  I  priced  It  to  them  at  $3.50  cash. 
Yours  truly.  Jack  Montgomery." 

On  March  19,  lS|p7,  appellant  sent  from 
Houston,  Tex.,  the  following  telegram  to 
John  C.  Amsler:  "Houston,  Texas,  March 
19,  1007.  Jno.  C.  Amsler,  Hempstead,  Texas. 
Sold  your  land  subject  to  your  approval  of 
terms.  Coming  on  morning  train  with  buy- 
«.     Jack  Montgomery." 

Appellant  testified,  in  substance:  That 
upon  receipt  of  Amsler's  letter  of  August 
30,  1906,  above  quoted,  he  (appellant)  began 
an  active  campaign  of  advertisement  of  said 
lands  for  sale,  by  sending  out  folders  and 
blueprints  and  carrying  advertisements  in 
northern  and  western  papers,  etc.,  and  con- 
tinued working  on  the  matter,  trying  to  ef- 
fect a  sale,  all  fall  and  winter;  that  on 
March  16,  or  17,  1907,  he  showed  the  land 
to  D.  A. '  Odell  -  of  Minnesota,  who  agreed 
with  appellant  to  buy  same  at  $3  per  acre, 
partly  cash  and  partly  on  credit,  and  there- 
upon appellant  and  Odell  went  to  Houston, 
Tex.,  and  from  the  latter  place  appellant 
sent  Anasler  the  telegram  of  March  19th,  as 
before  quoted.  Odell  was  not  the  customer 
referred  to  by  appellant  in  his  letter  to 
Amsler  of  date  August  25tb,  above  quoted. 
There  Is  nothing  in  the  evidence  showing,  or 


tending  to  show,  that  appellee,  or  her  agent, 
John  C.  Amsler,  had  any  notice  or  knowl- 
edge of  appellant's  activities  relating  to 
procuring  a  purchaser  for  said  lands,  or 
that  he  was  acting,  or  purporting  to  act,  in 
appellee's  behalf,  save  and  except  such  as 
the  correspondence  above  set  out  discloses. 
On  March  20,  1907,  appeUant  and  Odell 
went  to  Hempstead,  where  they  had  a  con- 
versation with  J.  C.  Amsler,  in  the  course  of 
which  Odell  offered  to  buy  said  lands  at  $3 
per  acre,  partly  cash  and  partly  on  credit, 
which  offer  was  refused  by  Amsler.  There- 
upon Odell  offered  to  buy  said  lands  at  |3 
per  acre  cash,  which  was  likewise  refused. 
Appellant  details  such  conversation  as  fol- 
lows: "John  C.  Amsler  came  to  the  bank  in 
a  short  time,  and  we  took  the  matter  up  with 
him.  He  made  no  objections  to  the  terms 
of  part  cash  and  part  credit  He  refused  to 
deliver  at  $3  per  acre.  I  then  had  a  con- 
sultation with  Odell,  and  at  my  request  he 
offered  $3  per  acre  all  cash  for  the  land. 
This  offer  was  also  refused  by  John  G.  Ams- 
ler. I  spread  my  letters  on  the  bank  table 
and  styted  to  Mr.  Amsler  that  he  knew  he 
had  authorized  me  to  sell  the  land  at  that 
price.  Mr.  Amslw  replied:  Tes,  I  did;  but 
I  reserved  the  right  to  withdraw  the  land 
from  your  charge  at  any  time.'  I  replied: 
'Yes;  but  have  you  ever  withdrawn  it?'  He 
replied:  'No,  but  I  withdraw  It  now.'" 
John  C- Amsler  gives  the  following  version 
of  said  conversation:  "The  day  Mr.  Mont- 
gomery and  Mr.  Odell  came  up  here  I  was 
serving  on  the  Jury.  When  they  first  canio 
up,  I  could  not  talk  to  them,  but  after  a 
while  I  got  off  the  jury  and  went  down  town 
to  the  bank,  where  they  were,  and  we  talked 
the  matter  over;  but  as  soon  as  they  spoke 
of  the  price  at  $3  per  acre  I  refused  it  I 
never  would  agree  to  that  price  for  the  rea- 
son that  lands  in  that  vicinity  had  gone  up 
In  value  since  I  wrote  the  letter  to  Mr. 
Montgomery  of  August  30th.  It  seems  that 
Mr.  Montgomery  had  represented  to  Mr. 
Odell  that  he  (Montgomery)  had  an  option 
on  the  land,  for  I  remember  Mr.  Odell  say- 
ing to  Montgomery,  'Why,  I  thought  you  said 
you  had  an  option  on  the  land,'  and  Mr. 
Montgomery  pulled  out  bis  letter  from  me  of 
August  30,  1906,  and  spread  it  before  us  and 
said,  'Here  is  my  option.'  Mr.  Odell  said, 
'That  is  no  optiou.'  I  had  reserved  the  right 
in  my  letter  to  Mr.  Montgomery  to  with- 
draw that  price  at  any  time,  and  I  did  so 
that  day.  Mr.  Odell  at  first  wanted  to  pay 
one-third  cash  and  the  balance  in  one  and 
two  years,  and  then  he  offered  $3  cash  for 
the  land.  I  priced  the  land  to  them  that  day 
at  $4,  or  it  might  have  been-|5  per  acce 
for  some,  and  $4  per  acre  for  the  balance. 
•  •  *  When  Mr.  Montgomery  and  Mr. 
Odell  were  in  the  bank,  Mr.  Odell  offered  to 
buy  the  land  at  $3  per  acre,  and  I  refused 
the  same.  Mr.  Montgomery  said,  'You  prom- 
ised to  deliver  It  at  $2.50  per  acre.'  I  said. 
Tea,  I  gave  you  that  price  six  or  seven 
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iqonths  ago;  bat  lands  hare  gone  up  since, 
and  I  won't  sell  at  that  price  now.  I  ez- 
pretMly  reserved  the  rl^t  to  withdraw  at 
any  time.'  He  said,  Ton  bare  never  writ- 
ten me  that  jou  have  withdrawn  It.'  I  said, 
'Well,  I  withdraw  it  now,'  and  walked  out 
Lasds  of  that  character  In  that  commnnity, 
in  the  Yiclnlty  where  these  lands  lay,  bad 
at  that  time  risen  to  from  $4  to  $6  per  acre." 
After  the  above  conversation,  appellant  and 
Odell  departed  from  Hempstead,  and  after- 
wards, oil  March  23d,  Odell,  of  his  own  voli- 
tion, came  back  to  Hempstead,  and  he  and 
Amsler  finally  agreed  upon  and  executed  a 
contract  of  sale  for  said  lands  at  |4  per  acre, 
partly  cash  and  partly  on  credit  Pursuant 
to  such  contract  of  sale,  appellee  conveyed 
by  warranty  deed,  to  said  Odell,  the  1,280 
acres  In  the  Jno.  W.  Nlles  survey  and  the 
441  acres  in  the  James  Plerpont  survey  for 
$4  per  acre,  one-third  cash,  and  balance  In 
one  and  two  years;  but  the  lands  in  the 
Hamm,  Stansbnry,  and  Lusk  surveys  were  re- 
jected by  Odell  because  of  defects  in  appel- 
lee's title  thereto. 

John  O.  Amsler  testified:  "I  made  a  trip 
down  to  Magnolia,  Tex.,  to  look  after  my 
mother's  business  down  there.  It  was  either 
July  or  August,  1906.  I  met  Mr.  Jack  Mont- 
gomery at  Magnolia,  Tex.,  and  he  asked  me 
If  I  bad  disposed  of  those  overcnt  lands.  I 
told  him  no;  that  I  liad  given  Mr.  Colby  an 
option  on  that  land.  It  was  for  either  30, 
00,  or  90  days.  That  after  a  great  deal  of 
persuasion  on  Mr.  Colby's  part  I  had  extend- 
ed that  option,  and  during  that  time  I  was 
continuously  getting  letters  from  Mr.  Colby 
that  the  prospects  were  good.  That  he  had 
taken  his  wife,  and  they  were  spending  the 
winter  in  Missouri,  and  In  the  meantime  I 
bad  an  abstract  made  and  had  given  them  to 
Mr.  Colby.  I  remember  having  the  conver- 
sation with  Mr.  Montgomery  prior  to  Au- 
gust 25,  1906.  I  told  him  that  the  deal  with 
Mr.  Colby  had  failed  to  materialize;  tiiat  it 
did  not  go  through;  that  Mr.  Colby  had 
found  some  defects  in  the  title  to  the  land 
(which  is  the  same  in  controversy);  that 
Mr.  Colby  raised  a  lot  of  complaint  about 
it  Mr.  Montgomery  told  me,  at  the  same 
time,  that  he  bad  a  great  many  old  lands 
In  that  condition,  and  that  he  had  been  quite 
successful  in  patching  them  up.  I  told  Mr. 
Montgomery  that  we  had  owned  the  land 
for  30  or  40  years,  and  for  that  reason  I 
thought  the  title  was  good." 

Appellant  testified:  "Yes,  I  remember 
having  a  conversation  at  Magnolia  with  Jna 
C.  Amsler  before  I  took  the  agency  for  the 
sale  of  this  land.  Tea,  I  remember  that  in 
this  conversation  with  Mr.  Amsler  he  stated 
that  Mr.  Colby  had  complained  about  some 
minor  defects  in  Amsler's  titie  to  some  of 
the  land;  but  he  (Amsler)  in  that  conversa- 
tion assured  me  that  their  title  to  it  was 
good,  stating  that  they  had  owned  all  of  it 
for  35  or  40  years.  I  knew  absolutely  noth- 
ing about  their  titie  to  it  and  supposed  It 


was  good.  There  are  minor  defects  in  near- 
ly all  tities  to  lands  In  these  older  surveys; 
but  they  rarely  ever  prove  to  be  serious. 
We  can  usually  remedy  them  by  getting 
proof  of  heirship,  etc.,  and  have  record  mkde 
of  same." 

The  first  assignment  of  error  presented 
in  appellant's  brief  is  as  follows:  "The 
court  erred  in  admitting  the  letter  from 
Colby  to  Amsler  in  evidence,  because  it 
does  not  show,  or  tend  to  show,  that  plain- 
tiff had  either  actual  or  constructive  knowl- 
edge of  defects  In  defendant's  title  that  ex- 
isted at  the  time  of  writing  said  letter  by 
Colby." 

The  letier  referred  to  in  the  assignment 
was  written  by  Colby  to  Amsler  on  July 
12,  1906,  and  contained  this  statement: 
"When  I  wrote  you  that  your  abstract  show- 
ed two  serious  defects  and  asked  you  to  ex- 
plain same  to  relieve  my  mind,  and  yon  de- 
clined to  do  so,  I  of  course  stopped  my  ad- 
vertising at  the  end  of  the  contracts."  This 
letter  was  offered  and  admitted  for  the 
purpose  of  showing  that  appellant  bad  no- 
tice at  the  time  he  entered  into  the  con- 
tract with  appellees  that  the  titie  to  some 
of  the  land  he  was  aatho^ized  to  sell  was 
defective.  The  theory  upon  wUch  it  was 
admitted  was  that  the  evidence  shows  that 
at  the  time  it  was  written,  and  at  the  time 
appellant  contracted  with  appellees,  he  and 
Colby  were  partners,  and,  the  letter  contain- 
ing an  admission  by  Colby  that  he  had  no- 
tice of  the  defects  in  appellees'  titie,  such 
admission  was  evidence  against  appellant 
on  the  ground  that  he  was  charged  with  no- 
tice of  any  fact  known  to  his  partner  in  the 
undertaking.  We  do  not  think  the  letter 
was  admissible  as  evidence  of  notice  on  the 
part  of  appellant  of  defects  in  appellees' 
title.  The  evidence  falls  to  show  that  ap- 
pellant and  Colby  were  ever  partners  In  a 
legal  sense,  so  that  either  would  be  bound 
by  the  acts  of  the  other,  or  that  notice  to 
one  would  be  notice  to  Oxe  other.  The  re- 
lation between  them  is  thus  stated  by  ap- 
pellant: "Yes,  when  Mr.  Colby  had  the 
agency  for  this  land,  he  and  I  were  work- 
ing on  it  together.  I  was  to  share  the  ex- 
penses with  him  of  trying  to  sell  it,  and  we 
were  to  divide  the  profits,  if  sale  was  made 
by  our  efforts,  and  when  I  got  this  agency 
for  it  we  worked  the  same  way.  Mr.  Colby 
had  a  contract  of  agency  from  Amsler  to 
sell  this  same  land  prior  to  the  time  I  got 
this  contract  He  and  I  were  partners  in 
the  matter.  We  shared  the  burdens,  losses, 
and  expenses,  and  were  to  share  the  profits 
if  a  sale  had  been  made;  but  none  was 
made.  If  either  of  us  made  the  sale,  both 
would  have  shared  in  the  profits.  This  ' 
same  kind  of  an  arrangement  existed  be- 
tween Mr.  Colby  and  myself  in  relation  to 
my  contract  of  agency  with  Amsler.  We 
are  partners  in  this  matter.  We  shared  the 
burdens,  losses,  and  expenses,  and  also  the 
profits,  if  there  are  any  profits."     On  re- 
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direct  examination  the  witness  testified  as 
follows:  "I  wlsli  to  explain  my  testimony 
of  yesterday  with  reference  to  Mr.  Colby 
and  myself  being  partners.  We  were  what 
yon  would  probably  call  iassoclate  brokers.' 
It  Is  this  way:  When  a  land  broker  gets  an 
agency  for  a  tract  of  land,  he  sends  it  out 
to  other  brokers,  and  whichever  one  of  them 
brings  him  a  purchaser,  if  either  of  them 
does  BO,  they  share  the  profits  of  the  sale 
after  deducting  the  expenses.  When  Mr. 
Colby  got  this  agency,  he  sent  his  list  to 
me,  as  well  as  to  many  other  brokers,  and 
if  I  had  succeeded  in  helping  him  to  make 
the  sale — ^tliat  is,  if  I  bad  brought  him  a 
buyer,  or  put  him  In  correspondence  with  a 
\myer,  who  purchased  the  land — I  would 
haye  shared  the  profits  of  the  sale  after  the 
expenses  had  been  deducted.  If  no  sale  was 
made,  as  was  the  case  while  Oolby  bad  the 
agency,  then  each  of  us  bear  his  own  ex- 
penses. That  was  the  arrangement  between 
Mr.  Colby  and  myself  while  he  bad  the 
contract  When  I  got  the  agency,  I  sent  it 
oat  to  a  great  many  other  brokers,  most  of 
them  In  the  north  and  west,  and  sent  one  to 
Colby.  Colby  brought  Mr.  Odell,  and  be- 
cause of  that  fact  he  was  entitled  to  share 
in  the  profits;  but  he  looks  to  me,  and  not 
to  Amsler,  for  his  share.  If  any  other  bro- 
ker bad  brought  me  the  purchaser,  or  If  I 
had  found  him  myself  without  Colby's  help, 
Colby  would  have  had  no  share  whatever  In 
the  profits." 

While  the  original  testimony  of  appel- 
lant might  be  sufficient  to  show  that  he  and 
Colby  were  partners  in  the  undertaking  to 
sell  appellees'  land,  in  that  they  were  to 
stiare  In  the  profits  and  losses  of  the  under- 
taking, his  explanation  on  redirect  examina- 
tion shows  that  they  were  not  Appellant 
was  not  a  party  to  the  contract  between  ap- 
pellees and  Colby  at  the  time  the  letter  was 
written,  and  Colby  was  not  a  party  to  the 
contract  between  appellant  and  appellees. 
During  the  existence  of  Colby's  contract  he 
had  an  understanding  with  appellant  to  the 
effect  that,  if  appellant  should  send  him  a 
purchaser  for  the  land,  and  a  sale  was  made 
to  such  purchaser,  he  would  share  the  prof- 
its of  the  sale  with  appellant.  After  Colby's 
contract  with  appellee  expired,  and  appel- 
lant entered  into  his  contract  with  them, 
he  bad  a  similar  understanding  with  Col- 
by. Under  this  agreement  between  them 
there  was  to  be  no  sharing  of  the  expenses 
or  losses  incurred  by  them,  or  of  the  profits, 
unless  a  sale  of  the  property  was  effected 
by  their  Joint  efforts.  An  agreement  by  one 
person  to  give  another  a  share  in  the  profits 
of  an  undertaking  as  compensation  for  serr- 
ices  to  be  rendered,  provided  such  services 
contribute  to  the  success  of  the  undertaking, 
does  not  make  sach  persons  partners,  and 
tills  Is  the  relation  shown  to  have  existed 
between  appellant  and  Colby.  We  think, 
however,  that  the  error  in  admitting  this 
testimony   was    immaterial    because  other 


evidence  before  set  out  shows  that  appellant 
at  the  time  he  made  the  contract  with  s>p- 
pellees  had  notice  of  the  defects  in  appel- 
lee's title,  or  had  knowledge  of  facts  suffi- 
cient to  put  a  prudent  person  on  inquiry, 
which,  if  followed  with  reasonable  diligence, 
would  have  resulted  in  his  ascertainment 
of  knowledge  of  the  defects  in  the  title. 

Appellee  J.  C.  Amsler  testified  that,  when 
the  appellant  first  spoke  to  him  in  regard 
to  selling  the  land  for  him,  he  told  appel- 
lant: "That  Oolby  had  found  defects  in  the 
title  to  the  land;  that  Mr.  Colby  raised  a 
lot  of  complaint  about  It  Mr.  Montgomery 
told  me  at  the  same  time  that  he  had  a 
great  many  old  titles  in  that  condition,  and 
that  he  had  been  quite  successful  in  patch- 
ing them  up.  I  told  Mr.  Montgomery  that 
,we  had  owned  the  land  for  30  or  40  years, 
and  for  that  reason  I  thought  the  title  was 
good."  The  appellant  admits  that  he  had 
this  conversation  wHh  Amsler;  the  only 
difference  between  his  statement  and  Ams- 
ler's  being  that  appellant  states  that  Amsler 
spoke  of  the  defects  complained  of  by  Col- 
by as  "minor  defects,"  and  that  Amsler  in 
that  conversation  stated  that  their  title  to  it 
was  good,  that  they  had  owned  it  for  all  of 
"35  or  40  years."  No  other  reasonable  in- 
terpretation can  be  given  this  testimony  as 
a  whole  than  that  the  assurance  of  Amsler 
that  the  title  was  good  was  nothing  more 
than  the  expression  of  his  opinion  that,  be- 
cause appellees  had  held  a  title  to  the  land 
for  a  long  time,  said  title  was  good,  notwith- 
standing the  defects  claimed  by  Colby  to  ex- 
ist therein.  The  facts  shown  by  this  testi- 
mony were  sufficient  to  put  appellant  upon 
Inquiry,  and  that  he  would  have  learned  of 
the  defects  in  the  title  if  he  had  used  any 
diligence  in  making  inquiry  cannot  be  ques- 
tioned. Such  being  the  case,  he  Is  charged 
with  notice  of  the  defects  in  the  title.  Hav- 
ing this  notice  at  the  time  he  undertook  to 
sell  the  land  for  appellees,  be  cannot  hold 
appellees  responsible  for  the  failure  of  the 
sale  of  a  portion  of  the  land  because  of  de- 
fects in  the  title.  He  undertook  to  sell  the 
land  with  the  defective  title,  and  the..failnre 
to  do  so  was  not  the  fault  of  appellees. 

This  disposes  of  all  of  the  assignments 
complaining  of  the  ruling  of  the  court  in  per- 
mitting the  letter  above  mentioned  to  be  In- 
troduced In  evidence.  The  objections  to  the 
testimony  of  the  appellee  Amsler  above  set 
out,  presented  under  appellant's  tenth  as- 
signment, to  the  effect  that  the  testimony 
was  inadmissible  because  the  statement  made 
by  Amsler  as  to  the  defects  in  the  title  was 
too  vagne  and  indefinite  to  put  appellant  up- 
on notice,  and  because  said  testimony  shows 
that  Amsler  told  appellant  that  the  title 
was  good,  and  appellant  was  therefore  not 
required  to  pursue  the  Inquiry  further,  can- 
not be  sustained.  What  we  have  before  said 
in  regard  to  this  testimony  dlEtposes  of  the 
objection  that  it  was  too  vague  and  indefinite 
to  put  appellant  upon  inquiry. 
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In  regard  to  tbe  second  objection  It  is  snf- 
fldent  to  887  that  the  testimony  objected  to 
does  not  ahow  that  Amsler  assured  appellant 
that  tbe  title  was_  good.  All  that  he  said 
was  that  appellees  had  owned  the  'land  tot 
SO  or  40  years,  and  for  that  reason  he 
thought  the  title  was  good.  Appellants  hav- 
ing been  informed  that  Colby  had  complained 
of  defects  In  the  title  to  tbe  land,  ordinary 
prudence  required  of  him  that  he  should  not 
rest  satisfied  with  the  mere  opinion  of  Amsler 
that  tbe  title  was  good  because  appellees 
had  owned  the  land  30  or  40  years. 

The  trial  court  erred  in  not  sustaining  ap- 
pellant's exception  to  the  plea  of  estoppel  set 
out  in  appellees'  answer.  The  facts  pleaded 
do  not  constitute  an  estoppel.  This  error  is 
immaterial,  however,  because  appellant  was 
not  entitled  under  any  phase  of  the  evidence 
to  recover  more  than  tbe  amount  awarded 
him  by  the  Jury,  and  therefore  was  not  In- 
jured by  the  error  of  the  court  In  overruling 
the  exceptions  to  the  plea.  The  only  sale 
effected  by  appellant  was  tbe  one  to  Odell 
for  $3  per  acre  which  appellees  declined  to 
rati^.  It  does  not  appear  that  appellant 
made  any  further  effort  to  sell  the  land,  or 
that  he  could  have  sold  to  Odell  for  cash  for 
any  greater  amount.  Under  his  contract 
with  appellees  he  was  only  to  receive  the  ex- 
cess over  and  above  a  cash  consideration  to 
appellees  of  $2.50  per  acre,  and  the  evidence 
shows  that  tbe  cash  consideration  received 
by  appellees  in  the  sale  made  by  them  to 
Odell  was  less  than  that  amount.  This  sale 
not  having  been  made  by  appellant,  and  not 
being  made  in  accordance  with  the  terms  of 
his  contract,  he  would  not  be  entitled  to  re- 
cover tbe  compensation  therefor  named  In 
his  contract  Upon  the  wrongful  refusal  of 
appellees  to  complete  the  sale  made  by  appel- 
lant to  Odell  In  accordance  with  tbe  terms 
of  the  contract,  they  became  liable  to  appel- 
lant in  the  amount  which  be  would  have  been 
entitled  under  the  contract  bad  they  ratified 
the  sale.  Appellant's  rights  became  then  fix- 
ed, and  would  not  be  changed  by  a  subse- 
quent sale  by  the  appellees  upon  terms  differ- 
ent from  those  contained  in  the  contract  with 
appellant  Appellant  sued  upon  his  contract, 
and  the  liability  of  tbe  appellees  to  him  Is 
limited  to  the  damages  which  he  sustained 
by  the  breach  of  said  contract,  and  this 
breach  was  the  refusal  of  the  appellees  to 
ratify  the  sale  made  by  him  to  Odell.  He 
Is  not  entitled  to  recover  any  tmrt  of  tbe 
profits  that  appellees  may  have  made  by  the 
subsequent  sale  of  tbe  land  to  Odell. 

Tbe  twelfth  assignment  of  error  complains 
of  the  refusal  of  the  trial  court  to  give  spe- 
cial instruction  No.  1,  requested  by  plaintiff. 
The  special  instruction  mentioned  In  this  as- 
signment is  not  copied  or  referred  to  in  the 
statement  following  the  assignment,  nor  are 
its  contents  shown.  The  statement  is  dear- 
ly insufllclent  to  entitle  the  assignment  to 
consideration. 

The  thirteenth  and  fourteenth  assignments 


complain  of  tbe  refusal  of  the  court  to  give 
certain  instructions  to  the  Jury.  The  record 
dotis  not  show  that  plaintiff  made  any  request 
that  the  court  instruct  the  Jury  as  Indicated 
in  the  assignment,  and  for  this  reason  the  as- 
signment should  be  overruled.  In  addition  to 
this,  as  before  said,  appellant  recovered  a 
Judgment  for  the  full  amount  to  which  he 
was  entitled  under  the  undisputed  evidence, 
and  therefore  any  error  in  the  submission  of 
the  case  to  the  Jury  would  have  been  harm- 
less. 

We  find  no  reversible  error- in  any  of  the 
assignments  presented  by  appellant  and  all 
of  them  are  overruled. 

Under  an  appropriate  cross-assignment,  the 
appellees  urge  that  the  Judgment  of  the  court 
below  be  reversed  because  "tbe  evidence  was 
InsnfScient  to  establish  such  a  contract  of 
employment  or  appointment  by  appellees  of 
appellant  as  broker,  to  find  a  purchaser  for 
appellees'  land,"  as  would  entitle  him  to  re- 
cover thereon.  We  think  this  assignment  Is 
without  merit  When  appellee  J.  C.  Amsler, 
in  reply  to  appellant's  letter  of  August  25th, 
Informing  him  that  the  writer  thought  he 
could  sell  the  land  for  him  under  certain 
conditions,  wrote  appellant  that  he  would 
sell  the  land  for  $2.50  (per  acre)  net  cash, 
and  that  "he  would  write  the  deed  to  Include 
appellant's  profits,"  he  thereby  agreed  and 
contracted  that.  If  appellant  should  find  a 
purchaser  for  the  land  who  would  pay  appel- 
lees $2.50  per  acre  cash  therefor,  appellant 
could  have  as  profits,  or  compensation  for 
his  services,  whatever  amount  In  excess  of 
$2.50  per  care  he  might  receive  for  the  land. 
All  of  the  correspondence  between  the  par- 
ties indicates  that  appellant  was  acting  un- 
der this  understanding  of  the  contract,  and 
appellee  Amsler  does  not  deny  in  this  tes- 
timony that  such  was  the  contract,  but 
claims  that  by  tbe  terms  of  the  contract  he 
had  the  right  to  withdraw  or  rescind  the 
agreement  after  appellant,  without  any  no- 
tice of  an  Intention  tovresclnd  on  the  part  of 
appellee,  bad  fully  performed  bis  part  of  the 
contract  No  sudi  construction  should  be' 
given  tbe  contract.  Appellee  Amsler  was  in- 
formed by  appellant  from  time  to  time  that 
he  w!)s  continuing  his  efforts  to  procure  a 
purchaser  for  the  land  under  Ms  contract, 
and  appellee,  knowing  this  fact,  could  not 
keep  silent  and  permit  appellant  to  continue 
to  spend  his  time  and  money  in  procuring  a 
purchaser  for  tbe  land,  and  withdraw  his 
offer  after  appellant  had  earned  his  compen- 
sation by  procuring  a  purchaser  for  tbe  land 
under  the  terms  of  the  contract  The  tight 
to  withdraw  at  any  time  reserved  in  the  con- 
tract could  not  be  exercised  by  appellee  after 
a  i>erformance  by  appellant  of  his  part  of  tbe 
contract 

We  are  of  opinion  that  the  Judgment  of 
the  court  below  should  be  affirmed,  and  it  is 
80  ordered. 

AtQrmed. 
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STATE  T.  TULLER. 

(Kansaa  City  Conrt  of  Appeals.     Missoarl. 

June  14,  1909.    Reheariiu  Denied 

Not.  1,  1909.) 

Cbihinai.  IiAw  (I  15*)— Statutobt  Oitkkskb 

— BKPKAI/— ElTECT. 

Rev.  St.  1899,  f  3047  (Ann.  St.  1908,  p. 
1746),  relating  to  the  sale  of  liqnon  by  drug- 
gists, was  repealed,  not  merely  suspended,  by 
the  adoption  in  a  county  of  prohibition  under 
the  local  option  law,  and  one  violating  such  sec- 
tion before  the  adoption  of  prohibition  was 
thereafter  subject  to  conviction  under  section 
2392  (page  146(S),  providing  that  no  offense  com- 
mitted previous  to  the  repeal  or  amendment  of 
any  statutory  provision  shall  he  affected  by  such 
repeal  or  amendment. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  19;   Dec.  Dig.  i  16.*1 

Appeal  from  Circuit  Court,  Caldwell  Coun- 
ty; Samuel  Davis,  Jndge. 

F.  M.  TuUer  was  convicted  of  violating 
Rev.  St  1899,  |  3047  (Ann.  St  1906,  p.  1746), 
relating  to  the  sale  of  liquor  by  druggists, 
and  appeals.    A£9rmed. 

J.  C.  Wilson  and  Garland  Wilson,  for  ap- 
pellant Ik  R.  Kautz  and  D.  E3.  Adams,  for 
the  State 

JOHNSON,  J.  Defendant  and  W.  H.  Ed- 
wards, who,  as  partners,  were  conducting  a 
drug  store  In  Caldwell  county,  were  indicted 
for  a  violation  of  section  3047,  Rev.  St.  1899 
(Ann.  St  1906,  p.  1746).  Edwards  died  before 
trial,  and  the  prosecution  was  continued 
against  defendant  alone.  The  trial  resulted 
in  a  conviction,  and  the  cause  is  here  on  the 
appeal  of  defendant. 

The  alleged  offense  was  committed  in  Oc- 
tober, 1907,  and  defendant  was  Indicted  De- 
cember 4tb  of  that  year.  After  the  offense, 
but  before  the  trial,  a  "local  option"  elec- 
tion was  held  in  Caldwell  county,  and  the 
vote  was  in  favor  of  prohibition.  It  is  con- 
ceded the  election  and  proceedings  were  regu- 
lar, and  that  prohibition  became  effective  in 
that  county  December  16.  1907.  Tbe  trial 
was  had  in  June,  1908.  Defendant  contends 
that  the  effect  of  the  adoption  of  prohibition 
In  Caldwell  county  after  the  date  of  the  of- 
fense and  before  the  trial  was  to  relieve  de- 
fendant of  criminal  responsibility  for  the 
offense,  under  the  common-law  rule  that 
there  can  be  no  legal  conviction  for  an  of- 
fense unless  the  act  be  contrary  to  law  at 
tbe  time  it  is  committed,  nor  can  there  be  a 
Judgment  unless  the  law  is  in  force  at  the 
time  of  the  Indictment  and  Judgment.  De- 
fendant argues  that  the  provisions  of  sec- 
tion 2392,  Rev.  St  1890  (Ann.  St  1906,'  p. 
1466),  that  "no  offense  committed  and  no 
fine,  penalty  or  forfeiture  incurred  or  prose- 
cution commenced  or  pending  previous  to  or 
at  the  time  when  any  statutory  provision 
shall  be  repealed  or  amended,  shall  be  affect- 
ed by  such  repeal  or  amendment,"  has  no  ap- 
plication here  for  the  reason  that  the  effect 


of  the  adoption  of  prohibition  under  the  local 
option  law  was  to  suspend,  not  to  repeal,  the 
operation  of  the  druggist  act  In  Caldwell 
county,  and,  consequently,  that  section  2392 
does  not  apply,  since  It  relates  only  to  repeal- 
ed or  amended  laws. 

This  precise  question  was  before  the  St. 
Louis  Court  of  Appeals  In  State  v.  Walker, 
129  Mo.  App.  371,  108  S.  W.  615,  and  was  de- 
cided adversely  to  the  contention  of  defend- 
ant; but  tbe  decision  was  deemed  to  be  in 
conflict  with  the  majority  opinion  of  this 
court  In  State  v.  Wlufleld,  65  Mo.  App.  602, 
and  on  that  account  tbe  cause  was  certified 
to  the  Supreme  Court  A  careful  Investiga- 
tion of  tbe  question  convinces  us  of  the  cor- 
rectness of  the  conclusion  of  the  St  Louis 
court  and  we  refer  to  tbe  opinion  of  Judge 
Goode  in  that  case  for  a  full  expression  of 
the  views  we  entertain.  To  the  extent  that 
It  may  be  In  conflict  with  the  present  ruling, 
the  decision  in  the  Wlnfleld  Case  Is  overruled. 

Point  is  made  that  tbe  verdict  and  Judg- 
ment are  not  supported  by  evidence ;  but  we 
find  the  evidence  sufficient  to  sustain  a  con- 
viction. State  V.  Quinn,  40  Mo.  App.  627. 
Further,  we  flnd  that  the  instructions  given 
the  Jury  properly  stated  the  law  of  the  case. 

The  Judgment  Is  affirmed.   All  concur. 


STATE  V.  TULLER. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  1,  1909.) 

CaiMiNAi.  Law  (Sf  1109,  1130*)— Appeai^Ab- 

STBAOT— Brief. 

Under  Rev.  St  1899.  {  2716  (Ann.  St 
1906*  p.  150S),  providing  that  no  assignment  of 
error  or  Joinder  in  error  shall  be  necessary  on 
any  appeal  or  writ  of  error,  in  a  criminal  case, 
etc,  bat  the  court  shall  without  delay  render 
Judgment  on  the  record  before  them,  where  de- 
fendant presents  a  complete  record  of  the  case, 
with  the  evidence,  instructions,  verdict,  judg- 
ment, and  motion  for  new  trial  and  in  arrest  of 
judgment,  and  the  ruling  on  them  and  the  or- 
der granting  an  appeal,  the  appeal  will  not  be 
dismissed  for  failure  to  file  an  abstract  of  the 
case  and  brief  and  argument 

[Ed.  Note.— For  other  cases,  see  Criminal  I«w, 
Cent  Dig.  {  29C5:   Dec  Dig.  §|  1109,  1130.*] 

Appeal  from  Circuit  Court  Caldwell  Coun- 
ty;   Francis  H.  Trimble,  Judge. 

F.  M.  Tuller  was  convicted  of  Illegally  sell- 
ing liquor,  and  appeals.    Affirmed. 

J.  C.  Wilson,  for  appellant  D.  E.  Adams, 
for  the  State. 

BROADDUS,  P.  J.  At  the  November  term, 
1907,  of  the  circuit  court  of  Caldwell  coun- 
ty, tbe  defendant  was  Indicted  by  the  grand 
Jury  of  the  county  for  the  illegal  sale  of 
whisky.  The  Indictment  was  In  three  counts. 
In  the  first  count  he  was  charged  with  the 
illegal  sale  of  whisky  as  a  dramshop  keeper. 
In  the  second  and  third  counts  he  was  charg- 
ed with  the  illegal  sale  of  whisky  as  a  li- 
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censed  druggist  The  prosecuting  attorney 
dismissed  as  to  the  first  count  of  the  In- 
dictment, and  the  cause  was  tried  before  a 
Jury  on  the  charges  contained  In  the  second 
and  third  counts,  and  defendant  was  con- 
victed on  both  counts.  The  defendant  In 
due  time  filed  motions  for  a  new  trial  and 
in  arrest  of  Judgment,  which  were  orerruled 
by  the  court,  and  Judgment  entered  on  the 
verdict  of  the  Jury.  The  defendant  appealed. 
He  has  filed  no  abstract  of  the  case  and  no 
brief  and  argument  In  this  court  The  state 
has  moved  to  dismiss  the  appeal  for  such 
failure;   but  the  motion  is  overruled. 

Section  2716,  Rev.  St  189d  (Ann.  St  1906, 
p.  1595),  governing  appeals  in  criminal  cases, 
expressly  provides  that:  "No  assignment  of 
error  or  Joinder  in  error  shall  be  necessary 
upon  any  appeal  or  writ  of  error,  in  a  crimi- 
nal case  Issued  or  taken,"  etc.;  "but  the 
court  shall  proceed  upon  the  return  thereof 
without  delay,  and  render  Judgment  upon  the 
record  before  them."  The  defendant  has 
presented  to  the  court  a  complete  record  of 
the  case,  including  the  trial,  with  the  evi- 
dence, instructions,  verdict  Judgment  and 
his  motion  for  a  new  trial  and  in  arrest  of 
Judgment,  and  the  ruling  of  the  court  upon 
them  and  the  order  granting  an  appeal.  In 
the  pursuance  of  the  mandate  of  the  statute, 
we  have  examined  the  record,  and  find:  That 
the  Indictment  Is  sufficient ;  that  the  evidence 
Justified  the  defendant's  conviction  of  the 
crime  with  which  he  was  charged ;  that  there 
was  no  error  in  the  admission  or  rejection  of 
evidence ;  and  that  defendant  had  a  fair  and 
impartial  trial. 

Wherefore  the  cause  is  affirmed.  All  con- 
cur. 


RIPPETOE  V.  MISSOURI,  K.  &  T.  RY.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  1.  1909.) 

1.  Witnesses  (S  379*)— IicpxAOHMEnT— Pbiob 
Stateuentb. 

A  atatement  by  a  witness  that  his  testimony 
could  easily  cause  plaintiff  to  win  or  lose  may 
be  proved  to  impeach  his  credibility. 

[Ed.   Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1220;   Dec.  Dig.  g  379.*] 

2.  Mabteb  and  Sebvant  (|  284*)— Injubies 
TO  Sebvant— QmssTiONS  fob  Jdbt. 

Evidence  held  to  make  out  such  a  case  as 
entitled  an  injured  employ^  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  1000;   Dec.  Dig.  |  284.*] 

3.  Neolioence  (I  139*)— Instbuotions. 

While  it  is  better  to  Instruct  the  jury  as  to 
what  constitutes  negligence  or  carelessness,  it 
is  not  necessaiy  in  all  cases,  as  a  jury  of  ordi- 
nary intelligence  will  understand  the  meaning. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i  871 ;   Dea  Dig.  |  139.*] 

4.  Appeal  and  Ebbob  (|  882*)— Review— Eb- 
TOFPEi.  TO  Allege  Ebbok— Instbuotions. 

A  party  cannot  complain  of  an  instruction 
which  IS  the  same  as  one  asked  by  him. 

[BH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3602;   Dec.  Dig.  i  882.*] 


5.  TbIAL    (f    250*)— INSTBT70TI0NB— REQUESTS. 

One  cannot  complain  of  an  instruction 
which  allows  the  jun  to  interpret  the  expression 
"carelessly  and  negligently,"  m  the  absence  of  a 
request  for  a  more  specific  instruction. 

[lid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  637;   Dec  Dig.  S  256.*] 

6.  Tbial  (I  260*)—IN8TBUCTION8— Requests. 

It  is  not  error  to  refuse  to  repeat  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  i  651 ;   Dec.  Dig.  I  260.*] 

Appeal  from  Circuit  Court  Cooper  County. 

Action  by  James  M.  Rlppetoe  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintilF,  defendant  ap- 
peals.   Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  W.  M. 
Williams  and  Roy  D.  Williams,  for  respond- 
ent 

BROADDUS,  P.  J.  This  is  an  action  for 
damages  for  personal  injuries  sustained  by 
plaintiff  while  working  for  defendant  as  en- 
gineer of  a  steam  ditcher  in  use  on  d^end- 
ant's  railroad.  The  ditcher  was  set  on 
wheels  placed  on  rails  laid  on  two  flat  cars, 
fastened  together,  which  formed  a  part  of 
one  of  defendant's  trains.  At  the  time  of  the 
accident  it  was  standing  on  a  side  track.  A 
crane  was  attached  to  the  machinery  with  a 
bucket  fastened  to  the  end  which  operated 
as  a  shovel,  and  which  took  up  the  earth 
from  the  sides  of  the  railroad,  and  deposited 
it  on  fiat  cars  In  the  train.  The  crane  moved 
in  Its  station  laterally  and  perpendicularly 
at  the  will  of  the  engineer  on  application 
of  power  derived  from  the  engine.  The  cars 
when  loaded  were  moved  away  by  an  engine, 
and,  after  being  unloaded  at  some  other 
place,  were  returned  to  the  ditcher  to  be 
again  filled.  Before  being  moved,  the  loaded 
cars  were  uncoupled  from  the  ditcher.  On 
the  day  In  question  the  engine  used  to  move 
the  cars  upon  which  the  ditcher  was  carried 
from  place  to  place  came  In  on  the  side  track 
to  couple  up  with  the  cars  upon  which  the 
ditcher  was  stationed.  Plaintiff  was  on  the 
fiat  car  at  the  south  end  of  the  ditcher,  and 
In  the  act  of  stepping  up  on  the  ditcher  to  his 
place  as  engineer,  when  the  other  cars  of  the 
work  train  attached  to  the  engine  struck  the 
cars,  carrying  the  ditcher,  causing  it  to  move 
south  on  the  rails  lying  on  the  flat  cars. 
Plaintiff's  evidence  tends  to  prove  that  im- 
mediately before  he  was  Injured,  he  went  un- 
der the  machine  to  take  some  measurements ; 
that  l>efore  doing  so,  he  set  the  levers  to 
keep  the  engine  in  place;  that  he  supposed 
that  In  so  setting  the  levers  that  they  would 
hold  the  ditcher  in  its  place  as  it  had  for 
some  time  previously ;  that  the  engine,  when 
it  coupled  other  cars  to  the  cars  upon  wlilch 
the  ditcher  was  stationed  In  the  usual  man- 
ner, would  not  move  the  ditcher  on  the  flat 
cars  more  than  two  or  three  inches;  that 
plaintiff,  after  coming  from  under  the  ditch- 
er, was  about  to  step  up  to  his  place  as  en- 
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gineer,  and  was  In  front  and  on  the  south 
side  of  the  ditcher,  when  the  engine  came  In 
on  the  side  track  from  the  south,  going  north 
to  couple  with  the  flat  cars  carrying  said 
ditcher,  and  struck  them  with  unusual  and 
extraordinary  and  unnecessary  force ;  -  and 
that  In  consequence  the  ditcher  moved  for- 
ward a  foot  or  more,  running  over  both  his 
feet,  and  mutilating  the  left  foot  so  badly 
that  an  amputation  became  necessary,  where- 
by he  lost  one  foot  His  evidence  tended  to 
show  that  hlg  position  at  the  time  was  the 
proper  one;  that  it  was  convenient  to  step 
on  the  rail  lying  on  the  fiat  car,  and  then  up 
to  his  place  on  the  ditcher;  that  he  was 
standing  at  least  a  foot  In  advance  of  the 
wheels  of  the  ditcher ;  that  It  bad  been  his 
custom  to  stand  at  this  place  while  couplings 
were  being  made,  and  that  It  had  not  at  such 
times  moved  much  forward;  and  that  the 
force  of  «  coupling  ordinarily  made  would 
not  have  moved  the  ditcher  to  the  place  where 
plaintiff  was  standing.  The  petition  alleges 
that  "defendant's  said  servants  and  agents 
in  cliarge  of  said  locomotive  engine  carelessly 
and  negligently  cansed  the  engine  and  car 
attached  thereto  to  suddenly  strike  the  flat 
cars  upon  which  said  steam  ditcher  was 
standing  with  great,  unnecessary  and  unusual 
torce  and  violence,  and,  by  reason  of  said 
carelessness  and  negligence  in  causing  said 
cars  to  come  together  with  sudden  force  and 
violence,  said  steam  ditcher  was  thrown  or 
moved  forward  in  the  direction  of  said  engine 
and  caused  to  run  over  and  crush  plaintiff's 
feet,"  etc.  The  answer  was  a  general  denial, 
except  as  to  the  allegations  of  the  petition 
that  defendant  was  a  corporation,  and  was 
operatliig  and  controlling  the  raUroad  In 
qnestion.  The  defendant's  evidence  tended  to 
prove  that  the  coupling  In  question  was  not 
made  with  nnnsual  force  and  violence.  The 
jury  returned  a  verdict  for  the  plaintiff  for 
$3,000,  upon  whicb  Judgment  was  rendered, 
and  defendant  appealed. 

The  defendant  <»ntendB  that  the  court 
erred  In  the  admission  of  the  evidence  of  wit- 
ness named  Moss  as  to  what  defendant's  wit- 
ness Schaffer  said  to  him  on  a  former  occa- 
sion. Schaffer  was  asked  If  he  did  not  tell 
Hoss  that  his  testimony  could  easily  cause 
plaintiff  In  the  case  to  win  or  lose  it  His 
answer  was  that :  "I  may  have  been  Joshing, 
Or  something  like  that  I  don't  believe  I 
made  it  to  the  best  of  my  recollection." 
When  Moss  was  questioned  as  to  the  state- 
meat  defendant's  attorney  objected  to  the 
statement  iiecause  it  did  not  pertain  to  any 
material  Issue  In  the  case.  We  think  It  was 
material.  It  went  to  show  want  of  candor 
and  tmtb  on  the  part  of  Schaffer.  It  went 
to  impeach  his  credibility.  This  is  always 
admlsslUa 

The  defendant  Insists  that  plaintiff  failed 
to  make  out  such  a  case  as  entitled  him  to 
go  to  the  Jury ;  but,  as  plaintiff  Introduced 
evidence  that  went  to  prove  the  allegation  of 
negligence  and  the  extent  of  the  injury  he 


sustained  by  reason  of  such  negligence,  It  Is 
useless  to  discuss  the  question.  Defendant's 
counsel  has  argued  the  matter  with  much 
skill  and  great  length,  but  after  all,  we  do 
not  feel  Impressed  with  the  correctness  of  his 
views. 

An  instruction  given  at  the  Instance  of 
plaintiff  is  criticised  by  defendant  and  alleg- 
ed to  be  erroneous.  The  instruction  is  In  the 
following  language:  "The  Jury  are  instruct- 
ed that  if  they  believe  from  the  evidence  that 
on  or  about  the  16th  day  of  June,  1005,  plain- 
tiff was  in  defendant's  employ  as  engineer  of 
a  steam  ditcher,  and  that  said  steam  ditcher 
was  set  on  wheels  or  rollers  and  placed  on 
two  flat  cars  fastened  together,  and  which 
formed  a  pfirt  of  one  of  defendant's  work 
trains,  and  was  being  used  In  Improving  and 
repairing  defendant's  roadbed  on  the  Colum- 
bia branch  of  defendant's  railroad,  and  that 
while  the  flat  cars  carrying  said  steam  ditch- 
er were  upon  a  side  track  defendant's  servant 
in  charge  of  its  locomotive  engine  used  in 
connection  with  said  work  train  moved  said 
locomotive  engine  and  some  cars  attached 
thereto  to  the  side  track  upon  which  said 
flat  cars  carrying  said  ditcher  were  standing, 
and  undertook  to  couple  the  cars  attached 
to  said  locomotive  engine  to  said  flat  cars, 
and  carelessly  and  negligently  caused  the 
cars  attached  to  said  locomotive  engine  to 
suddenly  strike  the  flat  cars  upon  which  said 
ditcher  was  standing  with  great,  unnecessary, 
and  unusual  force  and  violence,  and  that,  by 
reason  of  the  carelessness  and  negligence  of 
defendant's  said  locomotive  engineer  in  caus- 
ing said  cars  to  come  together  with  such 
force  and  violence,  said  steam  ditcher  was 
moved  forward  on  said  flat  cars  in  the  direc- 
tion of  the  locomotive  engine,  and  was  there- 
by, in  consequence  of  said  carelessneBs  and 
negligence,  caused  to  run  over  and  Injure 
plaintiff's  right  and  left  foot  while  plaintiff 
was  in  the  exercise  of  reasonable  care,  then 
plaintiff  Is  entitled  to  recover,  and  the  ver- 
dict should  be  in  his  favor."  The  criticism 
Is  that  the  words  "carelessly  and  negligently" 
mean  nothing  In  an  instruction,  and  that 
they  have  the  effect  to  turn  "the  Jury  loose  to 
reach  a  conclusion  upon  any  theory  that  may 
seem  sufficient  to  them  without  advising  them 
as  to  what  the  law  requires."  It  would  be 
better  in  all  cases  of  negligence  for  the  court 
to  tell  the  jury  what  constituted  negligence 
or  carelessness ;  but  that  duty  is  often  omit- 
ted. The  appellate  courts,  however,  hold  that 
It  is  not  necessary  In  all  cases,  for  the  reason 
that  a  Jury  of  ordinary  Intelligence  nnder- 
Btand  the  meaning  well  enough.  Defendant, 
however,  is  in  no  condition  to  complain  as  the 
court  In  Instruction  numbered  2,  given  at  its 
Instance,  also  left  it  to  the  Jury  to  interpret 
the  expression.  Moreover,  If  defendant  had 
desired  a  more  speciflc  instruction  as  to  that, 
it  should  have  asked  for  It  Ashby  v.  Gravel 
Road  Co.,  Ill  Mo.  App.  79,  85  S  W.  957; 
Rattan  v.  Central  Electric  Ry.  Co.,  120  Mo. 
App.  270,  96  S.  W.  735. 
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The  court  refused  to  give  defendant's  In- 
Btructlou  numbered  4,  which  contains  a  prop- 
er theory  of  the  case  from  the  defendant's 
standpoint ;  but  as  instruction  9,  given  by  de- 
fendant, contains  the  same  elements,  there 
was  no  error  In  the  refusal  to  give  the  for- 
mer. It  iB  not  necessary  to  repeat  instmc- 
■  tiona  to  the  Jury.  We  find  no  error  In  the 
record. 

The  cause  is  affirmed.    All  concur. 


STATE  ex  rel.  DORAN  t.  JOHNSON 

COUNTY  COURT. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  1,  1909.) 

1.  Intoxicating  Liquobs  (§  C9*)— Petition 
roR  LicENSB— Duty  of  County  Court  to 
Grant. 

It  is  the  mandatory  duty  of  a  county  court 
to  grant  a  liquor  license  on  a  petition  signed 
in  accordance  with  law,  by  two-thirds  of  the 
qualified  petitioners  in  a  block. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  73 ;    Dec.  Dig.  I  C9.*] 

2.  Tm E  (I  6*)  —  Notice  of  Local  Oftiom 
EuonoN. 

Notice  of  a  local  option  election  required 
to  be  published  4  consecutive  weelcs  must  be 
published  for  28  days. 

[Bd.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  19;  DecDig.  !&•] 

8.  Intoxicating  Liquors  (|  33*)— Notiox  of 

Local  Option  Election. 

If  notice  of  a  local  option  election  which 
need  only  be  published  in  one  paper  be  published 
in  more  than  one,  it  must  be  published  in  each 
for  the  full  time. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  41 ;   Dec.  Dig.  |  S3.*] 

4.  Intoxicating  Liquors  (|  33*)— Notice  of 

Local  Option  Election. 

It  the  last  day  of  publication  of  notice  of 
a  local  option  election  be  the  day  after  the 
election,  it  cannot  be  counted  in  determining  the 
time. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  41 ;  Dec.  Dig.  g  33.*] 

6.  Intoxicating  Liquors  (|  33*)— Notice  of 

Local  Option  Election. 

Evidence  held  to  show  that  the  day  of  pub- 
lication of  a  paper  containing  notice  of  a  local 
option  election  was  the  date  on  which  it  pur- 
ported to  be  actually  published. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  41;   Dec.  Dig.  g  33.*] 

6.  Notice  (g  11*)— Time  of  Publication. 

The  day  a  notice  is  set  up  in  type  and  print- 
ed is  not  the  day  of  publication,  but  puUica- 
tion  takes  places  when  the  notice  is  seen  and 
read  in  the  paper  by  the  public,  though  it 
need  not  reach  every  member  of  the  public  at 
the  same  time ;  and  publication  will  date  from 
the  day  when  the  public  begins  to  receive  it 
from  tne  publisher. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  gg  25-29;   Dec.  Dig.  g  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5841-5846.] 

7.  Intoxicating  Liquors  (g  33*)— Publica- 
tion of  Notices  of  Locai.  Option  Elec- 
tion. 

Where  two  papers  were  designated  to  pub- 
lish a  notice  of  a  local  option  election,  proper 


Enblication  only  in  the  one  designated  as  the  of- 
cial  paper  was  insufiicient. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  41;    Dec  Dig.  g  33.*] 

8.  Intoxicating  Liquors  (g  33*)— Publica- 
tion OF  Notices  of  Local  Option  Elec- 
tion. 

Whether  an  order  for  publication  of  a  no- 
tice of  a  local  option  election  is  for  "four  full 
consecutive  weeks"  or  for  "four  consecutive 
weeks,"  the  time  required  is  the  same. 

[Ed.  Note. — For  other  cases,  see  Intoxicatiiig 
Liquors,  Cent  Dig.  g  41;    Dec.  Dig.  g  33.*] 

Application  for  mandamus  by  the  State, 
on  the  relation  of  John  T.  Doran,  against  the 
County  Court  of  Johnson  County.  An  alter- 
native writ  Is  made  peremptory. 

3.  W.  Suddath  &  Sons,  for  relator.    W.  L.        ' 
Chaney,  Pros.  Atty.,  and  S.  T.  White,  for  re- 
spondent 

ELLISON,  J.  Thlfa  is  an  original  proceed- 
ing in  this  court  by  mandamus  seeking  to 
compel  the  connty  court  of  Johnson  county 
to  Issue  to  relator  a  license  to  keep  a  dram- 
shop in  the  city  of  Warrensburg,  in  sncb 
county,  a  city  of  more  than  2,500  Inhabit- 
ants. Due  return  was  made  to  the  alterna- 
tive writ  Relator  then  moved  for  a  peremp- 
tory writ  based  upon  the  return. 

The  case  Involv^  the  validtty  of  a  local 
option  .election  held  In  Warrensburg  on  the 
6th  day  of  February,  1908,  to  determine 
whether  Intoxicating  liquors  should  be  sold 
within  the  limits  of  such  city,  which  resulted 
against  the  sale  of  such  liquors.  Afterwards 
the  relator,  conceiving  the  election  to  have 
been  void,  presented  his  application  and  peti- 
tion to  the  county  court  of  that  county  ask- 
ing a  dramshop  license.  Whether  the  peti- 
tion was  signed  by  two-thirds  of  the  qualified 
petitioners  in  the  block,  as  required  by  law, 
was  a  matter  of  dispute  between  the  parties 
In  this  court  Five  of  those  who  signed  are 
conceded  to  have  been  proper  petitioners. 
Three  others  signed  whose  right  Is  disputed. 
And  three  were  qualified  who  did  not  sign. 
Thus  eleven  names  were  involved.  If  either 
one  of  the  three  who  signed  was  not  a  prop- 
er petitioner,  then  the  petition  contained  the 
names  of  two-thirds  of  the  qualified  petition- 
ers, as  determined  by  the  appellate  courts 
(Scarritt  v.  Jackson  County  Court,  89  Mo. 
App.  595) ;  and  it  was  the  mandatory  duty 
of  the  county  court  to  grant  the  license  (State 
ex  rel.  v.  Turner,  210  Mo.  77,  82,  107  S.  W. 
1064 ;  State  ex  rel.  v.  Meyers,  80  Mo.  601 ; 
State  ex  rel.  v.  McCammon,  111  Mo.  App. 
628,  86  S.  W.  610;  Scarritt  v.  Jackson  Coun- 
ty, 89  Mo.  App.  585). 

In  passing  on  relator's  motion  for  a  per- 
emptory writ  on  respondent's  return,  we  con- 
cluded that  the  record  showed  him  entitled 
to  the  license  unless  the  local  option  has  been 
legally  adopted.  We  found  that  a  determina- 
tion of  that  question  involved  the  fact  wheth- 
er proper  legal  notice  of  the  election  bad 
been  given — that  is  to  say,  whether  the  publl- 
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cation  of  the  notice  had  been  made  for  the 
requisite  time— and  this  made  necessary  the 
taking  of  evidence,  which  was  heard  by  an 
officer  agreed  upon  by  the  parties.  The  evi- 
dence has  been  written  down  and  filed  in 
court.  It  appears  that  the  dty  authorities 
ordered  the  notice  to  be  published  In  two 
weekly  newspapers,  the  Weekly  Journal-Dem- 
ocrat and  the  Warrensburg  Dally  Star.  The 
law  requires  that  such  notice  shall  be  pub- 
lished for  4  consecutive  weois,  which  have 
been  repeatedly  held  to  be  for  28  days. 
State  ex  rel.  v.  Tucker,  32  Mo.  App.  620; 
State  T.  Dobbins,  116  Mo.  App.  29,  92  9.  W. 
136 ;  State  v.  Swearlngen,  128  Mo.  App.  605, 
107  S.  W.  1;  State  ex  rel.  Gonn  v.  Cordell, 
137  Mo.  App.  — ,  117  S.  W.  635.  See,  also, 
Tonng  V.  Downey,  150  Mo.  817,  330,  51  8.  W. 
751.  And,  while  It  Is  only  necessary  that  It 
be  pnbllshed  In  one  paper  (either  a  weekly 
or  dally),  yet.  If  It  be  ordered  published  In 
more  than  one.  It  must  be  published  In  each 
for  the  full  length  of  time.  State  ex  rel.  v. 
Reld,  184  Mo.  App.  682,  114  S.  W.  1116.  The 
notice  before  us  was  published  dally  In  the 
Dally  Star  for  28  days,  and  Is  conceded  to 
have  been  properly  published  for  the  neces- 
sary time  In  that  paper.  But  It  was  pub- 
lished In  the  Weekly  Journal-Democrat  In 
papers  dated  January  10,  17,  24,  31,  and 
February  7,  1908,  the  last  date  being  the  day 
After  the  election,  and  proof  of  publication 
was  made  to  the  city  council  as  of  those 
dates.  If  ^e  accept  those  dates  as  being  the 
dates  of  publication,  It  is  apparent  that  no- 
tice of  28  days  was  not  had.  The  last  day, 
being  the  day  after  the  election,  cannot  be 
counted,  and  from  the  10th  of  January  to  the 
6th  of  February,  the  day  of  the  election, 
there  is  not  a  space  of  28  days  to  the  election. 
Bnt  It  Is  sought  to  avoid  this  condition  of 
the  record  by  showing  that  in  point  of  fact 
the  publications  were  made  one  day  ahead 
of  each  date;  that  is,  on  January  9th,  16th, 
23d,  30th,  and  February  6th.  This  Is  the 
point  In  the  case.  We  will  not  by  any  means 
say  that  a  mere  misdating  of  the  distribution 
of  a  newspaper  to  the  public  would  be  con- 
clusive of  the  question.  Rlche  v.  Water  Co., 
75  Me.  91,  97.  But  we  do  not  find  that  an 
error  In  dates  was  shown  by  the  evidence. 
The  evidence  shows  that  the  date  of  the  pa- 
per was  regarded  as  the  time  of  its  publica- 
tion, and  was  in  fact  its  publication,  though 
It  was  printed  the  evening  before,  and,  when 
printed.  It  was  taken  to  the  post  office  be- 
tween 6  and  9  o'clock  p.  m.  for  distribution 
through  the  mall.  The  papers  for  each  post 
office  throughout  the  county.  Including  route 
men  in  the  city  of  Warrensburg,  were  tied 
up  In  separate  bundles  and  put  in  sacks  at 
the  printing  office,  and  then  some  time  be- 
tween 6  and  9  o'clock  p.  m.  were  taken  to  the 
post  office,  where  the  bundles  for  other  of- 
fices were  taken  that  night  by  the  post  office 
force  to  the  trains  to  be  transported  to  their 
reQ>ectIve  destinations,  and  the  bundles  for 
the  "routed'  In  Warrensburg  were  delivered 


to  route  men  by  the  postmaster  the  next 
morning,  whoi  they  were  distributed  to  the 
public.  Clerks  In  the  post  office  at  Warrens- 
burg testified  that,  when  the  papers  were 
brought  to  that  office  (generally  between  8 
and  9  o'clock  p.  m.},  those  going  to  offices  out- 
side of  Warrensburg  were  sent  to  the  depot 
and  were  taken  on  trains  east  and  west  some 
time  after  midnight;  that  there  were  very 
few  subscribers  for  the  paper  through  the 
post  office ;  that  the  most  of  the  city  circula- 
tion was  put  in  the  post  office  In  bundles  for 
"route  men,"  who  distributed  them  through 
carriers ;  and  that  the  route  men  did  not  get 
them  of  the  post  office  until  next  morning. 
A  few  took  the  paper  individually  through 
the  post  office,  but  these  could  only  get  it 
next  morning,  unless.  In  exceptional  cases, 
where  some  one  having  a  lock  box  might  get 
his  paper  "late  at  night"  We  think  It  quite 
manifest  from  the  evidence  that  the  Journal- 
Democrat  Is  actually  published  on  the  day 
It  purport»  to  be ;  that  Is,  on  the  day  of  Its 
date. 

It  would  be  unreasonable  to  say  that  a  no- 
tice has  been  given  when  the  medium  of  Its 
publication  Is  shut  out  from  the  eye  of  the 
persons  for  whom  It  is  Intended.  To  say 
that  would  Justify  the  statement  that  a  ver- 
bal notice  was  given  when  the  thought  of  the 
notice  was  conceived  or  matured.  Instead  of 
when  the  words  were  uttered.  The  publica- 
tion of  a  notice  In  a  newspaper  is  not  the  day 
It  Is  set  up  in  type  and  printed.  It  Is  the 
day  that  It  may  be  seen  and  read  in  the  paper 
by  the  public.  Not  that  it  must  reach  every 
member  of  the  public,  but  Its  publication  will 
date  from  the  day  when  the  public  begin  to 
receive  it  from  the  publisher.  We  do  not 
think  the  case  of  Leroy  v.  Jamison,  15  Fed. 
Gas.  873,  No.  8,271,  and  others  cited  by  re- 
spondent, have  application  to  the  question  in 
respondent's  favor. 

Respondent  suggests  that  the  Dally  Star 
bad  been  designated  by  the  city  authorities 
as  the  official  paper  for  the  city,  and  that, 
therefore,  a  proper  publication  In  that  paper 
would  meet  all  requisites  as  to  notice.  We 
do  not  think  the  point  well  taken.  There  is 
a  difference  In  the  wording  of  the  orders  for 
publication.  That  In  the  Dally  Star  was  "for 
four  full  consecutive  week^"  while  that  in 
the  Journal-Democrat  was  "for  four  consecu- 
tive weeks,"  omitting  the  word  "full."  Upon 
this  difference  respondent  founds  a  sugges- 
tion that  a  less  time  was  meant  for  the  Jour- 
nal-Democrat than  for  the  Dally  Star.  We 
think  there  Is  nothing  in  the  suggestion. 
Four  full  weeks  are  no  more  nor  less  than 
four  weelu.  If  a  week's  time  elapses.  It  Is 
both  a  week  and  a  full  week. 

After  a  careful  examination  of  the  record, 
we  find  that  there  was  not  a  legal  notice  of 
the  election,  and  that  It  Is  therefore  void. 
We  further  find  that  relator  has  shown  him- 
self to  be  entitled  to  the  license,  and  the  al- 
ternative writ  will  lie  made  peremptory.  AH 
concur. 
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CLARK  et  al.  t.  ST.  JOSEPH  &  G.  I.  RT.  CO. 

et  al. 

(KatuaB  City  Court  of  Appeals.    Missouri.    Nov. 
1,  1900.) 

1.  Cabbikbs    (I    228*)  — Cabbiaoe    of    Live 
Stock— Neolioert  Delay— Evidence. 

Proof  of  delay  in  the  transportation  of 
live  stock,  unaccompanied  by  proof  that  it  was 
caused  by  negligence,  does  not  prove  the  negli- 
gence of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  900 ;    Dec.  Dig.  |  228.*] 

2.  Cabbiers    (I    228*)  —  Cabbiaoe    of    Live 
Stock— Dei-at—Bubdkn  of  Pboof. 

A  shipper,  suing  a  carrier  for  delay  in 
transporting  live  stock,  has  the  burden  of  prov- 
ing that  the  delay  was  caused  by  the  negligence 
of  the  carrier. 

[Eld.  Note.— For  other  cases,  see  Carriets, 
Cent  Dig.  S  9S8:  Dea  Dig.  f  228.*] 

Appeal  from  Circuit  Conrt,  Bncbanan  Coun- 
ty;   Henry  M.  Ramey,  Judge. 

Action  by  WUliam  Clark  and  another 
against  the  St.  Joseph  ft  Orand  Island  Rail- 
way Company  and  another.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed. 

Cyrus  Crane,  Geo.  J.  Mersereau,  and  R.  A. 
Brown,  for  appellants.  Culver  &  Phillip,  for 
respondents. 

ELLISON,  J.  Plaintiffs  shipped  a  lot  of 
fat  cattle  over  the  road  of  the  defendant,  the 
Grand  Island  Railway  Company,  from  Oovr^ 
er.  Mo.,  to  Crider  Bros.  Commission  Com- 
peoiy,  at  Kansas  City,  Mo.,  for  the  market  at 
the  latter  place.  It  is  alleged  by  plaintiffs 
that  the  Grand  Island  Company  transported 
the  cattle  to  Kansas  City,  and  there  delivered 
them  to  the  defendant  the  Kansas  City  South- 
em  Railway  Company,  which  company  receiv- 
ed them  and  agreed  to  deliver  to  the  com- 
mission firm  aforesaid.  It  Is  alleged  by 
plalntUTs  that  there  was  such  negligent  and 
unreasonable  delay  In  the  shipment  as  caus- 
ed the  cattle  to  get  in  the  stockyards  too  late 
for  the  day's  market  they  were  Intended  for, 
and  that  they  lost  In  weight,  etc.  The  Judg- 
ment in  the  trial  court  was  for  the  plaintiffs. 

The  foregoing  statement  suffices  for  dis- 
position of  the  case  in  the  view  we  take  of  it. 
The  ground  of  plaintlSs'  action  Is  negligent  de- 
lay. There  was  no  evidence  to  sustain  that 
ground.  Conceding  that  there  was  evidence 
of  delay  In  the  transportation,  there  was  no 
evidence  that  such  delay  was  caused  by  neg- 
ligence, and  for  aught  that  appears  in  the 
record  the  delay  may  have  been  unavoidable. 
Negligence  Is  not  shown  by  mere  proof  of 
delay.  There  must  be  something  more,  and 
the  burden  Is  on  the  plaintiff.  Ecton  v.  Rail- 
way Co.,  126  Mo.  App.  223,  102  S.  W.  B75: 
Wemlck  v.  Railway  Co.,  131  Mo.  App.  37,  109 
S.  W.  1027;  Anders<m  v.  Railway  Co.,  93 
Mo.  App.  677,  67  S.  W.  707;  Wright  v.  Rail- 
way Co.,  118  Mo.  App.  392,  94  S.  W.  555.    I'he 


reason  upon  which  this  rule  is  founded  \n 
fully  explained  In  the  foregoing  cases.  Tliey 
are  based  on  the  following  decisions  of  the 
Supreme  Court:  Witting  v.  RaUway  Co., 
101  Mo.  631,  14  S.  W.  743,  10  L.  R.  A.  602, 
20  Am.  St.  Rep.  636;  Otis  Co.  r.  Railway 
Co.,  112  Mo.  622,  20  S.  W.  676;  Stanard 
MUling  Co.  T.  Transit  Co.,  122  Mo.  258,  20  S. 
W.  704, 

But  It  is  stated  by  plalnttff  that  the  St. 
Louis  Court  of  Appeals  has  decided  In  Llbby 
V.  Railway  Co.  (Mo.  App.)  117  S.  W.  659,  that 
mere  proof  of  delay  made  a  case  for  the  Jury. 
The  case  does  not  so  rule.  The  court  there 
state  that  there  was  a  delay  of  several  hours 
at  each  of  three  points  en  route.  The  court 
state  specifically  that  "where  It  appears  that 
unreasonable  delays  occurred  without  Just 
cause  therefor,  as  In  this  case,"  the  question 
of  negligence  is  for  the  Jury. 

No  case  was  made,  for  the  plaintiffs.  We 
do  not  regard  the  extract  from  the  lettffl  of 
the  assistant  freight  agent  as  aiding  the 
plaintiffs'  evidence  in  any  manner. 

The  Judgment  should  have  been  for  the  de- 
fendants, and  it  is  accordingly  reversed.  All 
concur. 


UTZ  V.  INSURANCE  CO.  OF  NORTH 
AMERICA.      . 
(Kansas  City  Court  of  Appeals.  Missouri.  Nov. 
1,  1909.    Rehearing  Denied  Nov..  15,  1909.) 

1.  INSUBANCE    (I    378*)— OtHEB    INSUBARCE— 
Nones  TO  AOERT— "FUBNITHBE." 

Notice  to  insurer's  agent  that  insured  had 
other  insurance  on  his  "furniture"  was  notice  of 
other  insurance  on  a  piano. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  968;   Dec.  Dig.  |  378.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3013-3016.] 

2.  INSUKARCE   (I   668*)— AonOIf   OR  POLICT— 

Vexatious  Dei.at  —  Statutobt  Pbraltt  — 

Questions  fob  Jubt. 

Under  Rev.  St.  1899, 1  8012  (Ann.  St.  1906, 
p.  3808),  allowing  insured.  In  an  action  on  a 
policy  to  recover,  in  addition  to  the  amount  ot 
the  loss,  damages  not  exceeding  10  per  cent. 
thereof  and  a  reasonable  attorney's  lee,  if  it 
appears  that  defendant  has  vezatiously  refused 
to  pay  the  loss,  when  there  is  competent  evi- 
dence tending  to  prove  vexatious  delay,  the  ques- 
tion is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  668.*] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;  C!.  A.  Mosman,  Judge. 

Action  by  Michael  Utz  against  the  Insur- 
ance Company  of  North  America.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Reed,  Atwood,  Tates,  Hastln  ft  Harvey 
and  Neville  ft  Grier,  for  appellant  Brewster, 
Ferrell  ft  Mayer  and  Culver  ft  Phillip,  for 
respondent 

ELLISON,  J.  Plaintiff  Instituted  this  ac- 
tion on  a  policy  of  Insurance  Issued  to  him 
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bj  defendant,  and  recovered  Judgment  In  the 
trial  court  for  loss  of  bis  propert)',  as  well 
as  for  a  penalty  for  vexatious  refusal  to  pay 
the  loss.  The  policy  covered  loss  of  plain- 
tiff's house  in  the  sum  of  $700  and  loss  of 
piano  In  the  sum  of  $300. 

It  Is  contended  by  defendant  that  plaintiff 
had  other  insurance  on  the  piano,  of  which  It 
was  not  advised,  and  that  therefore  the  poli- 
cy was  avoided  under  specific  provisions 
therein  to  tliat  effect  The  evidence,  as  plain- 
tiff interprets  it,  abows  that  defendant's 
agent  was  notified  of  the  other  insurance.  De- 
fendant concedes  that  its  agent  bad  notice 
of  $200  other  insurance  on  his  "fnmitare," 
bat  asserts  that  sncb  notice  was  not  a  no- 
tice of  Insurance  on  a  musical  instrument, 
such  aa  a  piano.  We  do  not  think  the  point 
well  taken.  We  held,  in  Bowne  v.  Insurance 
Co.,  46  Mo.  App.  473,  that  wbere  there  was 
an  insurance  of  $1,300  on  "household  and 
kitchen  furniture,  useful  and  ornamental," 
it  Included  a  Japanese  vase  valued  at  $500, 
although  It  was  not  specifically  named.  In 
Grossman  v.  Baldwin,  49  Conn.  490,  there 
was  a  contract  to  purchase  "all  the  furni- 
ture" in  a  certain  hotel,  and  it  was  held  to  in- 
clude a  piano.  In  Sumner  v.  Blakslee,  59 
N.  H.  242,  47  Am.  Rep.  196,  pianos  were  held 
to  be  included  in  household  furniture  men- 
tioned In  a  chattel  mortgage.  In  AIsup  v. 
Jordan,  69  Tex.  300, 6  S.  W.  831,  5  Am.  St  Rep. 
53,  it  was  held  that  an  exemption  from  ex- 
ecution of  "household  and  kitchen  furniture" 
would  include  a  piano.  In  Lee  v.  Oorham,  165 
Mass.  130,  42  N.  E.  556,  the  statute  providing 
that  conditional  sales  of  "furniture  or  other 
household  effects"  should  be  in  writing,  was 
held  to  apply  to  the  sale  of  a  piano.  An  Eng- 
lish case  Involved  a  bequest  of  "all  and  singu- 
lar the  household  furniture  and  other  house- 
hold effects  of  and  belonging  to  the  testator 
in  the  dwelling  house  and  premises  at  the 
time  of  bis  decease."  There  was  found  in 
the  bouse  and  premises  "four  fowling  pieces, 
a  pair  of  pistols,  lathes  and  apparatus  for 
turning,  models  of  a  cutter  and  mortar,  sev- 
eral paintings  in  frames,  one  hundred  vol- 
umes of  books,  an  organ,  a  parrot  and  cage, 
a  grey  pony,  a  cow,  a  haystack,  and  a  con- 
siderable Btodc  of  wines  and  liquors."  Upon 
this  the  Vice  Chancellor  said  that  "the  words 
'hoosefaold  fnmitare  and  other  household  ef- 
fects' will  comprise  all  property  in  the  bouse 
and  on  the  premises.  Intended  for  use  or  con- 
sumption therein,  or  for  the  ornament  there- 
in. Elizabeth  Cole  Is,  therefore,  entitled  to 
the  pistols,  to  the  apparatus  for  turning,  to 
the  models,  paintings,  organ,  parrot,  books, 
and  wine  and  liquors,  but  not  to  the  pony, 
cow,  or  fowling  pieces,  unless  it  is  proved 
that  they  were  kept  for  the  defense  of  the 
bouse.  If  the  haystack  was  only  for  use,  it 
would  pass ;  if  for  sale,  it  would  not  pass." 
Cole  T.  PltBgemld,  1  Sim.  &  St  189.  It  fol- 
lows,   from   the    foregoing   authorities,    all 


bearing  on  the  very  question  here  presented, 
that,  when  defendant's  agent  was  notified 
of  other  Insurance  on  plaintiff's  furniture,  It 
was  notice  of  other  Insurance  on  his  piano. 

But  defendant  Insists  that  It  should  at 
least  be  relieved  of  the  penalty  assessed  un- 
der the  provisions  of  the  statute  for  vexa- 
tious delay.  Section  8012,  Rev.  St  1899  (page 
3808,  Ann.  St  1906).  We  held,  in  Blackwell 
V.  Insurance  Co.,  80  Mo.  App.  76,  that  to  justi- 
fy a  penalty  for  delay  In  payment  of  Insur- 
ance the  refusal  must  have  been  without  rea- 
sonable excuse,  and  that  the  mere  fact  of  It 
being  found  at  the  trial  that  the  insurance 
money  was  due  the  assured  would  not  alone 
determine  that  the  delay  was  vexatious  and 
without  cause.  But  where  there  is  compe- 
tent evidence  tending  to  prove  vexations  de- 
lay, a  question  is  made  for  the  Jury,  and 
we  must  accept  the  verdict  In  this  case  no 
excuse  appears,  as  did  In  the  Blackwell  Case, 
and  we  think  the  court  properly  submitted 
the  question  to  the  Jury.  It  has  been  so  de- 
termined by  the  Supreme  Court  (Keller  v. 
Insurance  Co.,  108  Mo.  440,  96  S.  W.  903), 
and  by  this  court  in  Kellogg  v.  Insurance 
Co.,  188  Mo.  App.  391,  113  S.  W.  663. 

On  the  whole  record,  we  find  no  reason 
for  disturbing  the  Judgment,  and  it  ia  ac- 
cordingly affirmed.    All  concur. 


STATE  V.  CLAYBAUGH. 

(Kansas  City  Court  of  Appeals.  Missouri.  Nov. 

1,  1909.) 

1.  LABOENT   (I  3*)— EiLEICINTB— CbOUNAI.   IN- 
TENT, 

A  criminal  intent  is  the  principal  element 
of  the  offense  of  either  grand  or  petit  larceny. 

[Ed.    Note.— For    other    cases,    see    Larceny, 
Cent  Dig.  H  3-10;    Dec.  Dig.  S  8.»] 

2.  Lakcent  (I  3*)— E}iJani:NT8  of  Offense.  . 

One  who,  in  good  faith  and  under  color  of 
a  rightful  claim,  takes  and  converts  to  his  own 
use  the  proper<7  of  another,  is  not  ^ilty  of 
theft  and  his  liability  is  civil,  not  crimmal. 

[E^.    Note.— For   other    cases,   see   Larceny, 
Cent.  Dig.  t  5;   Dec.  Dig.  S  8.*] 

3.  Criminal  Law  (|  741*)— TbiaIt-Pbovincb 
of  coubt  and  jubt. 

It  is  the  province  of  the  court  to  pass  on 

the  question  whether  the  state's  evidence  has 

enough  probative  force  to  raise  an  issue  of  fact. 

[EM.    Note.— For   other   cases,    see    Criminal 

Law,  Cent  Dig.  8  1713;   Dec.  Dig.  8  741.*] 

4.  Labcent  (I  68*)— Cbiminai.  Intent— Sob- 

1U8SI0N  TO  JtlBT. 

In  a  trial  for  larceny,  where  accused  claims 
ownership  of  the  property,  and  there  is  no  sub- 
stantia) evidence  of  criminal  intent  the  court 
should  not  send  the  case  to  the  Jury. 

[Ed.    Note.— For   other    cases,    see   Larceny, 
Cent  Dig.  K  180,  181 ;    Dec.  Dig.  |  6&*] 

5.  Labcent  (J  68*)— Cbiminai,  Intent— Sur- 
FiciENCT    OF    EJvidence  —  Submission    to 

JUBT. 

In  a  trial  for  larceny,  evidence  of  a  crim- 
inal intent  held  insufficient  to  warrant  the  sub- 
mission of  the  case  to  the  jury. 

[Ed.    Note. — For    other    cases,    see    Larceny. 
Cent  Dig.  If  180,  181 ;   Dea  Dig.  {  68.*] 


*ir«r  atliar  caaas  u*  wm*  topic  and  taction  NUHBBR  In  Dae.  *  Am.  Digt.  1M7  to  data,  4k  Raportar  Indrxaa 


Digitized  by 


Google 


320 


122  SOUTHWESTERN  RBPORTBB. 


(Ma 


Appeal  from  Circuit  Court,  Grundy  Coun- 
ty;   G.  W.  Wannamaker,  Judge. 

Clarence  Claybaugh  was  convicted  of  lar- 
ceny, and  appealed  to  the  Supreme  Court, 
which  transferred  the  case  to  the  Kansas 
City  Court  of  Appeals  on  Jurisdictional 
grounds.    Reversed. 

See  119  S.  W.  303. 

O.  N.  Gibson  and  Hubbell  Bros.,  for  ap- 
pellant Elliott  W.  Major,  Atty.  Gen.,  and 
James  T.  Blair,  Asst  Atty.  Gen.,  for  the 
State. 

JOHNSON.  X  Defendant  was  indicted, 
tried,  and  convicted  for  petit  larceny,  and 
was  granted  an  appeal  to  the  Supreme  Court ; 
but  that  tribunal  transferred  the  case  to  this 
court  on  jurisdictional  grounds.  The  charge 
in  the  indictment  is  "that  Clarence  Olay- 
baugh,  •  •  •  on  the  day  of  De- 
cember, 1904,  at  the  county  of  Grundy,  state 
of  Missouri,  eleven  (11)  turkeys,  the  property 
of  W.  O.  Gamand,  of  the  value  of  $17.60,  did 
unlawfully  steal,  take,  and  carry  away ;  he, 
the  said  Clarence  Claybaugh,  then  and  there 
having  no  right  or  interest  in  said  turkeys," 
etc.  The  record  is  very  voluminous.  The 
contest  arose  between  neighboring  farmers 
over  the  ownership  of  11  turkeys,  and  the 
whole  countryside  appears  to  have  partici- 
pated In  the  trial.  This  great  neighborhood 
ado  must  have  disconcerted  the  court,  since 
throughout  the  trial,  and  particularly  in  the 
iustructions  given  the  jury,  we  And  the  prin- 
cipal Ingredient  of  the  offense  of  larceny — 
1.  e.,  a  criminal  intent — was  entirely  ignored, 
and  the  cause  was  tried  as  though  it  were 
one  in  replevin,  or  for  conversion.  The  one 
great  issue,  fought  at  white  heat,  was  wheth- 
er the  turkeys  in  controversy  were  Clsy- 
baugh's  or  Gamand's.  The  Jury,  immersed 
by  the  evidence  in  a  mass  of  circumstances 
and  details,  emerged  with  a  verdict  that 
the  turkeys  were  Garnand's,  and  convicted 
the  defendant,  a  very  young  man,  of  spotless 
reputation  and  the  mainstay  of  his  widowed 
mother. 

We  shall  not  attempt  to  detail  the  "facts 
and  circumstances."  To  do  so  would  make 
this  opinion  as  long  as  the  briefs  of  counsel, 
and  would  but  serve  to  confuse.  The  prin- 
cipal facts  thus  may  be  stated:  The  Clay- 
baugbs,  Gamands,  and  Renfros,  neighboring 
families,  raised  turkeys  in  the  year  1904. 
The  Gamand  and  Renfro  broods  were  hatch- 
ed by  turkey  hens,  and,  after  the  manner  of 
their  kind,  became  nomadic  and  predatory. 
They  came  home  at  rare  intervals,  and  their 
owners  seldom  saw  them.  Most  of  the  Clay- 
tmugh  turkeys  were  hatched  and  mothered 
by  chlc&en  hens,  and,  under  the  wise  guid- 
ance of  their  mothers,  stayed  at  home  and 
led  a  purely  domestic  life.  As  Thanksgiving 
Day  approached,  the  Gamands  and  Renfros 
began  an  unsuccessful  hunt  for  their  turkeys. 
Their  quest  finally  led  them  to  the  Claybaugh 
farm,   where  they  found  that  two  of  the 


turkeys,  which  at  the  time  were  roosting  high 
(thieves  had  made  Inroads  on  the  flock  sever- 
al nights  before),  looked  like  Gamand  tur- 
keys (old  hens).  Mrs.  Claybaugh  and  her  son 
claimed  the  hens  as  their  property.  There 
were  41  turkeys  in  the  flock,  and  Mrs.  Clay- 
baugh, who  had  tended  the  flock  all  summer, 
claimed  all  of  them.  Some  courteous,  but 
strained,  conversation  ensued,  with  the  re- 
sult that  the  Gamands  and  Renfros  withdrew 
with  the  understanding  that  the  turkeys 
would  not  be  sold  for  a  few  days,  and  that 
the  claimants  would  return  with  proof  of 
their  claims.  The  Gamands  claimed  to  own 
11,  and  the  Renfros  6,  of  the  turkeys.  Mrs. 
Claybaugh  kept  the  flock  intact  for  over  a 
week,  and  then,  thinking  the  claimants  hart 
abandoned  their  demands,  proceeded  to  car- 
ry out  the  purpose  she  had  entertained  all 
along  to  sell  the  turkeys  on  the  market.  Ac- 
cordingly her  son,  the  defendant,  started  be- 
fore daybreak  one  morning  with  a  load  of  30 
turkeys,  and  drove  to  Trenton  to  sell  them. 
The  poultry  dealer  would  give  but,  9  cents 
a  pound — the  market  price  had  been  11  cents 
— and  defendant  returned  home  with  the  tur- 
keys. Afterward  Mrs.  Claybaugh  learned 
that  a  dealer  in  a  small  nearby  town  was 
paying  12  cents  a  pound,  and  defendant  took 
a  load  to  that  town,  and  sold  them  to  the 
dealer  at  that  price.  The  dealer  gave  de- 
fendant a  check  on  the  bank  for  the  pur- 
chase price,  and  defendant  took  the  check 
home.  Afterward,  and  within  a  week,  de- 
fendant drove  two  other  loads  to  the  same 
town,  and  sold  them  to  the  dealer.  Each 
time  he  surrendered  the  check  previously  giv- 
en him,  and  received  a  new  check  for  the 
purchase  price  of  all  the  turkeys  sold  to 
that  time.  In  this  way,  Mrs.  Claybaugh  dis- 
posed of  the  41  turkeys. 

Now,  the  dealer  had  heard  in  some  way 
that  the  Gamands  and  Renfros  claimed  to 
own  some  of  these  turkeys,  and  he  put  them 
all  in  a  pen  and  telephoned  the  claimants 
that  he  had  them.  He  was  notified  not  to 
dispose  of  them  until  the  claimants  had  an 
opportunity  to  appear  and  claim  their  prop- 
erty. Accordingly,  he  stopped  payment  on 
the  check  and  advised  defendant  of  what  he 
had  done  and  why  he  had  done  It  Defend- 
ant, who  had  refrained  from  cashing  the 
checks,  expressed  bis  satisfaction  with  the 
dealer's  conduct,  and  at  an  appointed  time 
met  the  Renfros  and  Gamands  at  the  turkey 
pen.  Defendant  offered  to  settle  the  contro- 
versy, even  if  it  cost  him  $25,  If  it  could  be 
done  in  a  way  that  would  not  amount  to  a 
confession  that  he  had  done  wrong.  He  in- 
sisted that  the  turkeys  lielonged  to  his  moth- 
er, but  was  willing  to  pay  for  peace.  Tbe 
Gamands  and  Renfros  were  obdurate.  They 
demanded  unconditional  surrender;  that  Is 
to  say,  they  demanded  unconditional  orders 
from  defendant  on  the  dealer  for  the  full 
value  of  the  respective  flocks  claimed  by 
them.    Defendant  refused,  and  tbe  negotla- 
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■  tioas  stopped.  The  Identification  of  their 
property  by  the  claimants  appears  to  ns  very 
vagne  and  unsatisfactory.  They  did  not 
profess  familiarity  with  the  yoong  turkeys. 
They  did  Identify  one  old  hen  on  account  of 
the  lightness  of  her  color,  and  another  by  her 
mniBually  long  and  extremely  red  legs,  and, 
by  a  sort  of  Sherlock  Holmes  process  of  de- 
duction, observing  that  17  of  the  turkeys,  a 
little  lighter  In  color  than  the  others  In  the 
pen,  boded  together  and  would  not  associate 
with  their  darker  fellow  prisoners,  conclud- 
ed this  exclusive  bunch  must  be  their  prop- 
erty. Mr.  Gamand  was  aSked  why  he  did  not 
replevin  his  turkeys,  or  sue  somebody  for 
their  value,  and  replied  that  It  would  be 
too  much  trouble  and  some  expense.  After- 
ward the  dealer  permitted  defendant  to  cash 
the  check,  and  later,  when  the  grand  jury 
met,  an  indictment  was  found  against  de- 
fendant 

It  Is  elementary  that  a  criminal  Intent  is 
the  principal  element  of  the  offense  of  lar- 
ceny, whether  the  offense  be  grand  larceny, 
and  therefore  a  felony,  or  petit  larceny,  a 
misdemeanor.  Often  It  Is  difficult  to  draw  the 
line  between  theft  and  a  mere  unlawful 
conversion.  If  one  takes  the  property  of 
another  and  converts  It  to  his  own  use,  but 
takes  It  In  good  faith  under  color  of  a  right- 
ful daiffl,  he  Is  not  a  tblef,  but  an  honest 
wrongdoer,  and  his  liability  is  civil,  not  crim- 
inal. Generally,  the  issue  of  whether  the 
accused  acted  In  good  faith  under  color  of 
right  Is  one  of  fact  for  the  Jury.  So  fre- 
quently In  criminal  prosecutions  for  theft 
a  mere  pretense  of  ownership  is  used  by  the 
accused  as  a  screen  to  a  criminal  Intent  that 
courts  will  not  listen  to  such  assertions, 
where  the  evid«ice  discloses  facts  and  cir- 
cumstances tending  to  show  that  they  are  a 
mere  pretense.  "If  the  bare  assertion  of  a 
claim  to  stolen  goods  shall  prevent  a  convic- 
tion for  larceny,  there  is  no  protection  against 
the  Invasion  of  d^redntors."  Witt  v.  State, 
9  Mo.  672.  But  In  such  cases,  as  in  all  oth- 
ers. It  is  the  province  of  the  court  to  pass 
on  the  question  of  whether  the  evidence  ad- 
duced by  the  state  has  enough  probative  force 
to  raise  an  issue  of  fact  If  there  Is  no  sub- 
stantial evidence  of  criminal  Intent  the  court 
should  not  send  the  case  to  the  Jury.  And  in 
the  present  case  the  evidence  Is  so  barren 
of  even  a  reasonable  suggestion  of  criminal 
intent  that  we  cannot  refrain  from  expressing 
oar  surprise  at  the  action  of  the  learned 
trial  Judge  in  overruling  the  demurrer  to  the 
evidence,  and  In  refusing  to  set  aside  a  ver- 
dict so  grossly  pervertlve  of  Justice.  Here 
we  find  a  young  man  of  unimpeachable  char- 
actw  and  reputation,  acting  on  the  word  of 
bis  mother,  who  was  a  woman  of  good  char- 
acter and  reputation,  but  In  a  manner  thor- 
oughly considerate  of  the  rights  of  the  claim- 
ants.- He  willingly  gave  tbem  every  opportu- 
nity to  Identii^  their  property  and  to  bring 


suit  for  its  recovery  or  value.  There  wis  no 
attempt  at  concealment  Everything  he  did 
was  open  and  above  board.  There  Is  no  room 
for  any  reasonable  mind  to  Infer  that  he  har- 
bored a  criminal  Intent  The  prosecuting 
witness  had  no  right  to  discard  his  civil  rem- 
edy and  Invoke  criminal  process  on  account 
of  the  trouble  and  expense  a  dvll  suit  might 
cause  him.  The  criminal  courts  are  neither  a 
collection  agency  nor  a  forum  for  the  trial 
of  mere  disputes  over  the  ownership  of  prop- 
erty. 
The  Judgment  is  reversed.   All  concur. 


SLAGBL  V.  CHAS.  H.  NOLD  LUMBER  CX>. 

(Kansas  City  Conrt  of  Appeals.    Mlssonrl. 

Nov.  1,  1909.) 

Masteb  aro  Sebvart  (8   236*)—  CortbibtT'- 

TOBY  NEOLIOENCB— ASSUBAROK  OT  SAFETT. 

A  teamster  on  a  load  of  lumber,  assured 
by  his  foreman  that  he  could  drive  under  an 
overhanging  joist  supporting  the  roof  of  a  shed 
with  safety,  who  slowly  approaches  the  shed 
in  daylight  and  is  caught  between  the  load  and 
the  joist  and  inlnred,  is  negligent  and  cannot 
recover,  where,  ii  he  had  stooped  low  enough,  he 
conld  have  passed  in  safety. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.Dlg.  S§  72»-742 ;  Dec.  Dig.  1 236.»] 

Appeal  from  Circuit  Court  Buchanan 
County ;  Ludan  J.  Eastln,  Judge. 

Action  by  William  Slagel  against  the  Ghas. 
H.  Nold  Lumber  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Mytton  &  Parkinson,  for  appellant  Allen, 
Gabbert  &  BiUtcfadl,  for  respondent 

ELLISON,  J.  This  action  Is  for  personal 
Injury.  Defendant  was  the  owner  of  a  lum- 
ber yard,  and  In  the  prosecution  of  the  busi- 
ness was  engaged  In  the  hauling  of  large 
loads  of  lumber  from  the  yard ;  the  plaintiff 
being  one  of  his  teamsters.  On  the  forenoon 
of  the  7th  of  April  be  was  driving  a  gentle 
team  with  a  large  load  of  lumber  out  of  the 
yard,  and  in  doing  so  It  was  necessary  to 
drive  under  a  shed  and  out  at  an  opening. 
The  Joist  at  the  point  In  controversy  support- 
ing the  roof  of  the  shed  was  8  feet  6  inches 
above  the  ground.  The  top  of  the  load  of 
lumber  was  7  feet  8  inches  above  the  ground, 
leaving  a  space  of  15  Inches  between  the  top 
of  the  load  and  the  joist,  where  the  wagon 
should  pass  out  from  under  the  shed.  Plain- 
tiff was  sitting  on  top  of  the  load.  Before 
starting,  he  made  inquiry  of  the  foreman  if 
he  could  get  through  safely,  and  was  told: 
"Tes ;  go  ahead.  There's,  men  on  bigger  and 
higher  loads  than  that  that  have  driven 
through  there  hundreds  of  times."  He  then 
drove  under  the  west  end  of  the  shed;  but, 
as  stated  by  him,  the  ground  rises  a  little 
approaching  the  east  end,  "and  as  I  drove 
under  the  east  end  of  the  shed  I  stooped  to 
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get  under.  I  stooped  as  low  as  I  conld,  and 
the  Joist  or  cross-beam  caught  me  at  the' 
back  of  the  neck  and  shoulders  and  crushed 
my  bade."  The  trial  court  sustained  a  de- 
murrer to  the  evidence,  and  plaintiff  has 
brought  the  case  here. 

Notwithstanding  the  assurance  given  to 
plaintiff  that  he  could  drive  under  the  shed, 
we  are  of  the  opinion  that  thQ  trial  court 
took  the  proper  view  of  the  case.  An  assur- 
ance of  safety  to  the  servant  cannot  be  al- 
lowed to  control  his  action  as  to  that  which 
is  patently  open  to  his  observation.  In  cases 
of  this  nature  apparently  small  differences  In 
fact  make  a  great  difference  in  legal  result. 
If  plaintiff  had  been  assured  be  could  drive 
through  safely,  and  on  once  starting  could 
not  clearly  see  where  he  was  going,  or  the 
conditions  Into  which  he  was  moving,  or  If 
he  could  see,  but  could  not  stop  after  start- 
ing, we  would  have  a  totally  different  case 
from  the  one  the  record  shows  in  this  In- 
stance. Here  the  foreman  told  the  plaintiff 
he  could  drive  through;  but  the  latter  evi- 
dently saw,  or  should  hare  seen,  as  he  slow- 
ly approached  the  place,  that  he  could  not 
pass  under  unless  he  laid  down  on  the  load, 
or  at  least  stooped  quite  low.  There  was  no 
disturbance  with  his  team  or  his  wagon  or 
harness,  nor  did  anything  happen  to  distract 
his  attention.  It  was  merely  for  him  to 
indulge  In  a  matter  of  common  observation. 
It  will  not  be  pretended  that  be  understood 
the  foreman  to  say  that  be  could  get  under 
by  standing  or  sitting  upright  on  the  wagon. 
It  was  plainly  nothing'  more  than  an  assur- 
ance that  he  could  get  under,  and  so  he  could 
have,  by  lying  down  or  stooping  quite  low. 

Besides,  notwithstanding  an  assurance  of 
safety,  tbe  servant  must  not  abandon  all  ex- 
ercise of  common  sense  and  prudence.  The 
situation  in  which  plaintiff  found  himself 
did  not  Involve  a  question  of  expert  knowl- 
edge, 4>r  of  superior  knowledge  of  the  fore- 
man. As  he  came  to  the  low  place,  he 
was  in  position  to  exercise  better  knowl- 
edge than  the  foreman  had.  We  could  well 
say  here,  as  was  remarked  by  Judge  Lanun 
in  Knorpp  y.  Wagner,  195  Mo.,  loc.  dt 
666,  93  S.  W.  961,  that,  "In  pleading  plain- 
tiff's ignorance  and  defendant's  knowledge, 
the  learned  counsel  for  respondent  [ap- 
pellant] doubtless  had  in  mind  pronounce- 
.ments  of  courts  in  this  class  of  cases,  wherein 
there  always  appears  an  element  of  ignorance 
on  the  part  of  the  servant  and  superior 
Imowledge  necessarily  Implied  on  tbe  part  of 
the  master.  •  «  •  The  trouble  with  re- 
simndents'  [appellants']  case  Is  that  he  had 
the  superior  knowledge  •  •  • "  of  condi- 
tions at  the  time  of'his  Injury.  We  have  re- 
cently had  cases  in  this  court  bearing  directly 
on  tbe  rule  applicable  to  the  facts  shown  by 
this  record.  Meyers  v.  Glass  Co.,  129  Mo. 
App.  556,  107  S.  W.  1041 ;  Pulley  v.  Standard 
Oil  Co.,  136  Mo.  App.  172, 116  S.  W.  430.    For 


other  cases  illustratlTe  of  the  view  we  take 
of  the  case,  see  Blundell  v.  Mfg.  Co.,  189  Mo. 
552,  88  S.  W.  103 ;  Mathls  v.  Stockyards  Co., 
185  Mo.  434,  448,  449,  84  S.  W.  66,  and  Other 
citations  to  be  found  in  defendant's  brief. 

We  think  the  Judgment  should  undoubted- 
ly be  affirmed.    All  concur. 


MERBITT  CREAMERY  CO.  ▼.  ATCHISON, 
T.  &  S.  F.  RY.  CO. 

(Kansas  City  Court  of  Appeals,    Missouri.    Nov. 
1,  1900.    Rehearmg  Denied  Nov.  13,  1909.) 

1.  Cabbiebs  (i  119*)— Loss  ow  Goods— Act  of 
God. 

The  flood  on  May  30  and  31,  1903,  at 
the  junction  of  the  Kaw  and  Missouri  rivers,  at 
Kansas  City,  Mo.,  was  an  act  of  God,  and  a 
carrier  was  not  liable  for  loss  of  freight  in  such 
flood. 

[E!d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i  528;   Dec.  Dig.  i  119.*] 

2.  Cabbiebs  (i  119*)— Loss  of  Fbeioett— Act 
OF  God. 

Though  defendant  railroad  was  negligent 
in  not  getring  the  car  containing  plaintiff's  batter 
out  of  its  freight  yards  before'  the  destructive 
part  of  an  unprecedented  flood,  constituting  an 
act  of  God,  came,  it  was  not  liable,  unless  it 
was  warned  of  the  approach,  not  merely  of  a 
rise  in  the  river,  but  of  the  flood. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  S  528;   Dec.  Dig.  {  119.»] 

Appeal  from  Circuit  Court,  Buchanan 
County;  C  A.  Mosman,  Judge. 

Action  by  the  Merritt  Creamery  Company 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Allen  &  Allen  and  Allen,  Gabbert  &  Mitch- 
ell, for  appellant  Thomas  R.  Morrow  and 
Culver  &  Phillip,  for  respondent 

ELLISON,  J.  Plaintiff  shipped  in  one  of 
defendant's  cars  a  consignment  of  butter 
from  Great  Bend,  Kan.,  to  Boston,  Mass. 
The  car  left  Great  Bend  on  the^lght  of  May 
27,  1903,  and  arrived  in  defendant's  freight 
yards  near  Kansas  City  on  the  morning  of 
May  30tb,  where,  ordinarily,  the  car  would 
be  made  a  part  of  a  train  for  Eastern  points. 
But  In  this  Instance  the  car  was  not  taken 
out  of  Kansas  City,  and  on  the  night  of  May 
30th,  or  during  May  31st,  Qxe  butter  was  de- 
stroyed by  a  flood.  Plaintiff  brought  this  ac- 
tion for  damages.  The  defense  was  that  the 
flood  was  an  act  of  God.  The  plaintiff  met 
this  by  the  contention  that  defendant  knew 
of  the  coming  of  the  flood,  or  by  proper  dili- 
gence should  have  known  it,  in  time  to  hare 
taken  the  butter  to  a  place  of  safety.  At 
tbe  trial  the  court  gave  a  peremptory  instruc- 
tion sustaining  defendant's  case,  and  plaintiff 
duly  appealed  to  this  court 

'That  the  flood  here  Involved  was  of  such 
unprecedented,  terrific,  and  destructive  na- 
ture as  to  properly  be  designated  as  the  act 
of  God  has  been  several  times  determined 
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by  this  and  other  courts  In  cases  arising  over 
shipments  of  freight  destroyed  or  lost  In  the 
different  railway  yards  at  and  near  Kansas 
aty.  MofTntt  Co.  t.  Railway  Co.,  113  Mo. 
App.  544,  88  S.  W.  117;  Lamar  Mfg.  Co.  v. 
Railway  Co.,  117  Mo.  App.  «3,  93  S.  W.  851 ; 
Lightfoot  &  Son  y.  Railway  Co.,  126  Mo. 
App.  532,  104  S.  W.  482;  Empire  Cattle  Co. 
T.  Railway  Co.  (0.  C.)  135  Fed.  135 ;  Rodgers 
T.  Railway  Co.,  75  Kan.  222,  88  Pac.  885, 
10  L.  R.  A.  (N.  S.)  658,  121  Am.  St  Rep.  416. 
See,  also,  Grler  v.  Railway  Co.,  108  Mo.  App. 
565,  84  S.  W.  158,  as  to  the  same  flood  at 
St.  Louis.  Bnt  plaintiff  Insists  that  defend- 
ant had  warning  of  the  coming  of  the  water 
hi  time  to  have  saved  the  bntter,  and  that 
it  negligently  laid  by  and  failed  to  move  the 
car  out  of  danger.  Plaintiff  bases  much  of 
Its  case  on  the  law  as  seated  In  Pinkerton 
T.  Railway  Co.,  117  Mo.  App.  288,  93  S.  W. 
849.  Bat  In  our  opinion  the  facts  of  this 
case  do  not  bring  it  within  the  rule  in  the 
Piolcerton  Case.  The  law  applicable  here  has 
been  recently  so  fully  discussed  In  the  cases 
above  cited  that  it  can  serve  no  purpose  to 
restate  It  at  this  time,  es[)eclally  in  a  case 
involving  the  same  flood  at  practically  the 
game  place. 

Plaintiff's  entire  case  turns  on  a  mere  ques- 
tion of  fact ;  that  is,  did  defendant  know,  or 
coold  it  have  known,  of  the  coming  flood? 
^e  Kaw  river  and  the  Missouri  river  meet 
at  Kansas  City ;  the  former  flowing  into  the 
latter.  Both  rivers  were  In  excessive  flood. 
The  Kaw  suddenly  rose,  at  Topeka  and 
above, miles  from  Kansas  City,  in  ad- 
dition to  its  already  overflowed  banks,  and 
mnch  stress  is  put  upon  the  Itnowledge  which 
defendant's  ofllcers  had  obtained  by  telegraph 
of  the  coming  of  these  waters.  But  It  was 
shown  that  the  amount  of  rise  which  these 
additional  waters  would  have  caused  at  Kan- 
sas City  would  have  left  plaintifTs  butter 
onbarmed  In  the  iKHSition  tn  which  defendant 
bad  placed  it.  The  cause  of  the  great  de- 
struction and  the  overwhelming  nature  of  the 
flood  arose,  in  great  i>art,  from  the  unex- 
pected volume  of  water  added  to  the  already 
flooded  Missouri.  ^Hie  result  of  the  floods  of 
both  rivers  Joining  at  Kansas  City  caused  the 
great  destruction  of  property  which  that  cat- 
astrophe brought  about  in  such  short  time 
that  few  escaped  its  fury.  We  have  examin- 
ed plalntUTs  brief  and  written  suggestions, 
in  connection  with  the  oral  argument  made 
when  the  cause  was  submitted,  and  have  con- 
cluded that  the  record  Justified  the  action  of 
the  trial  court 

It  would  not  aid  plaintiff's  case,  in  prac- 
tical result  if  it  should  be  conceded  that  de- 
fendant may  have  been  negligent  In  not  get- 
ting the  car  out  of  the  freight  yards  before 
the  destructive  part  of  the  flood  came.  The 
qnestlon  Is :  Was  it  warned  of  the  approach, 
not  merely  of  a  rise  In  the  river,  but  of  the  un- 
precedented flood,  which  carried  destruction 


to  all  property  within  Its  reach?  Though  a 
party  be  negligent  in  transporting  freight,  he 
is  not  liable  for  every  misfortune  which  be- 
falls it,  unless  It  can  be  connected  with  the 
negligence.  This  phase  of  the  case  was  con- 
sidered and  determined  in  the  case  of  Moffatt 
Co.  V.  Railway  Co.,  supra. 

We  have  no  other  alternative  than  to  aflSrui 
the  Judgment.    All  concur. 


WILLIAMS  et  al.  v.  BBATTT. 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 

1,  1909.     Rehearing  Denied  Nov.  15,  1909.) 

1.  HionwATB  (§  120»)  —  Altebatiok  —  POWEB 
TO  Alteb. 

A  person  whose  land  abutted  on  a  public 
road  constructed  on  an  embankment  through 
lowlands,  on  the  right  of  way  of  which,  and  on 
his  side  of  the  embankment,  wag  a  drainage 
ditch,  had  no  right,  without  complying  with 
Rev.  St.  1899,  |  9414  (Ann.  St.  1906,  p.  4327), 
requiring  an  application  for  the  change  of  roads 
to  be  by  petition  to  the  county  court,  to  obstruct 
the  ditch  and  change  the  road '  by  moving  the 
embankment  to  the  other  side  of  the  ditch  and 
on  his  own  land,  and  by  placing  culverts  in  the 
embankment  so  as  to  collect  and  throw  onto  land 
on  the  other  side  of  the  road  sui-face  water 
which  formerly  flowed  through  the  ditch. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  ii  374-878 ;   Dec.  Dig.  S  120.*] 

2.  Highways  (i  120*)  —  Obstruction  —  In- 
junction BY  Abuttinq  Owneb  —  Speciai 
Dahaoes. 

It  clearly  appearing  that  such  a  change  in 
the  road  and  ditch  would  not  only  be  detrimen- 
tal to  the  general  public,  but  would  inflict  special 
damage  to  land  on  the  other  side  of  the  road,  the 
owner  of  the  other  land  was  entitled  to  enjoin 
the  change,  since  an  abutting  owner  has  rights 
in  the  highway  which  are  special  to  himself, 
such  as  the  rights  of  ingress  and  egress. 

[Bd.   Note.— For  other  cases,  see   Highways, 
Cent  Dig.  U  374-^378 ;   Dec.  Dig.  {  120.»] 

3.  Equity  (§  65*)— Maxims— Clean  Hand^- 
Application  of  Rule. 

The  fact  that  the  complaining  party  had 
previously  raised  the  grade  of  the  road  and  re- 
moved culverts  therein  without  formal  authority 
would  not  preclude  his  injunctive  relief  under 
the  maxim  that  he  who  seeks  equity  must  do  so 
with  clean  hands,  as  his  prior  acts  were  an 
entirely  separate  matter,  and  the  maxim  applies 
only  to  conditions  related  to  the  subject  of  liti- 
gation. 

[Bid.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  $S  185-187;    Dec.  Dig.  S  65. »] 

4.  Highways  (8  120*)  —  Obstbuctionb  — 
RiORTS  OF  Abutting  Owners. 

The  complainant's  right  to  an  injunction 
was  not  affected  by  an  instrument  executed  by 
his  grantor  to  the  other  party,  giving  him  per- 
mission to  construct  a  drainage  ditch  through 
the  grantor's  land ;  that  right  not  being  in  con- 
troversy. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec  Dig.  S  120.»] 

5.  Covenants  (8  70*)  — Running  with  thb 
Land  —  License  —  Revocabilitt  —  "Iw- 
cumbbance." 

An  instrument,  giving  a  person  the  right  to 
construct  a  drainage  ditco  through  the  land  of 
the  person  executing  the  instrument,  being  with- 
out consideration,  and  not  acknowledged  and 
recorded,  was  a  mere  license,  revocable  at  the 
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will  of  the  licensor  and  bis  grantee,  and  not  a 
covenant  running  with  tlie  land,  and  did  not  con- 
stitute an  "incumbrance"  thereon  which  would 
prevent  the  conveyance  of  a  fee-simple  title  by 
the   grantor. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  8  70;   Dec  Dig.  {  T0.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  851»-8627.] 

Appeal  from  drcult  Court,  Macon  Ooiin- 
ty;  Nat  M.  Sheldon,  Judge. 

Action  by  Bamett  R.  Williams  and  an- 
other against  Samuel  G.  Beatty.  Judg- 
ment fur  plaintiffs,  and  defendant  appeals. 
Affirmed. 

I.  6.  Rlngoldsky  and  Guthrie  &  Franklin, 
for  appellant  I.  W.  Barrow  and  Dysart  ft 
Mitchell,  for  respondents. 

JOHNSON,  J.  "tbiB  is  an  Injunction  suit, 
brought  by  tiie  owners  of  a  farm  In  Macon 
county,  to  restrain  defendant,  the  ownw  of 
an  adjoining  farm,  from  interfering  with 
the  public  road  and  drainage  ditch  separat- 
ing the  two  farms.  Both  farms  are  In  the 
valley  of  the  Charlton  river  on  the  east  side 
of  that  water  course,  and  extend  eastward 
to  the  hills.  That  of  plaintiffs  Is  on  the 
Houtb  Bide  of  the  public  road,  which  runs 
cast  and  west  from  the  river  to  the  hills, 
and  Is  In  sections  34  and  35,  township  59, 
range  10.  The  farm  of  defendant  is  on  the 
north  side  of  the  road.  In  sections  26  and 
27.  From  the  hills  westward  the  roadway, 
toe  a  distance  of  about  half  a  mile,  is  60 
feet  wide,  thence  to  the  river,  a  distance 
of  between  a  quarter  and  a  half  of  a  mile, 
it  Is  80  feet  wide.  At  the  time  this  suit 
was  begun  the  road  had  been  Improved  by 
the  construction,  in  1887,  of  an  embankment 
over  the  bottom  land,  by  which  the  travel- 
ed way  was  elevated  to  a  height  sufficient 
to  insure  a  good  road  In  bad  weather.  A 
drainage  ditch  had  been  dug  on  the  north 
side  of  the  embankment  and  on  the  right  of 
way  from  the  hills  to  the  river,  to  carry  off 
the  water,  flowing  In  two  streams,  that  come 
out  of  the  bills  and  unite  at  the  northeast 
comer  of  plaintiffs'  land.  Before  the  con- 
struction of  the  ditch  the  stream  formed  by 
this  Junction  flowed  In  a  northwest  course 
onto  the  land  of  defendant,  where  It  became 
diffused  into  a  chain  of  ponds,  swales,  and 
marshy  places,  that  extended  flrst  north- 
westerly, then  curved  around  to  a  southwest 
course,  until  it  passed  from  defendant's  land 
to  that  of  plaintiffs,  at  a  point  nearly  a 
half  mile  west  of  Its  place  of  entry  on  de- 
fendant's land.  After  the  drainage  ditch 
was  built,  defendant,  by  running  out  auxil- 
iary ditches  from  It,  drained  these  ponds 
and  low  places  Into  the  drainage  ditch,  and 
we  think  the  evidence  shows  that  defend- 
ant's farm  was  greatly  benefited  by  these 
improvements,  and  was  not  subjected  to  any 
additional  servitude  by  them,  though  it  ap- 
pears that  the  flow  of  surface  water  from 


his  land  to  that  of  plaintiffs  was  stopped. 
The  threatened  acta  of  defendant,  to  prevent 
which  this  suit  was  brought,  are  these:  Pro- 
fessing to  have  authority  from  two  of  the 
road  commissioners  so  to  do,  he  was  about 
to  change  the  road  entirely  by  moving  the 
embankment  north  of  the  drainage  ditch 
and  onto  his  own  land,  and  by  putting  cul- 
verts In  the  embankment  in  a  way  to  col- 
lect and  throw  on  plaintiffs'  land  surface 
water  which  now  flows  through  the  drain- 
age ditch. 

What  had  been  done^  and  U  threatened  to 
be  done,  by  defendant  appears  In  the  fol- 
lowing extract  from  the  Judgment  entered 
by  the  trial  court:  "And  the  court  finds 
from  the  evidence  that  there  Is  a  public  road 
duly  established  and  passing  on  or  near  the 
line  between  the  N.  W;  %  of  the  N.  W.  \i, 
of  section  S5,  and  the  N.  E.  %  and  the  E. 
%  of  the  N.  W.  ^  of  section  34,  township 
68,  range  16  on  the  south,  and  the  S.  W.  ^ 
of  the  S.  W.  ^  of  section  26,  and  the  S.  E. 
%  and  the  E.  %  of  the  S.  W.  ^  of  section 
27,  township  59,  range  16  on  the  north;  that 
near  all  of  the  said  distance  the  said  road 
passes  over  bottom  lands  of  the  Charlton 
river;  that  at  the  time  of  the  Institution 
of  this  suit  the  said  road  was  well  graded 
up  for  nearly  all  of  said  distance,  so  aa  to 
make  a  good,  permanent  road,  which  was 
practically  above  high-water  mark,  and  that 
at  the  time  of  the  Institution  of  this  suit  the 
said  portion  of  said  road  was  in  better  con- 
dition than  It  had  ever  been  since  It  bad 
been  laid  out  and  established;  that  the 
road  right  of  way  throughout  near  all  of 
said  distance  was  about  80  feet  wide;  that 
the  said  dump  or  grade  was  somewhat  to 
the  south  of  the  cento:  of  said  road,  and 
that  a  ditch  sufficient  to  carry  the  water  had 
been  made  on  the  north  side  of  said  road 
to  the  river,  which  ditch  was  sufficient  to 
carry  the  waters  falling  and  collecting  on 
the  north  side  of  the  said  roadway;  that  at 
the  time  of  the  Institution  of  this  suit  the 
natural  and  best  course  for  the  waters  fall- 
ing and  collecting  on  the  north  side  of  the 
said  grade  and  roadway  was  on  the  side  of 
the  said  graded  roadway  to  the  Ctiarlton 
river,  and  that  such  waters,  left  to  them- 
selves, would  find  their  way  to  the  Chariton 
river  on  the  north  side  of  the  said  roadway, 
and  through  the  ditch'  on  the  right  of  way 
on  the  north  side  of  said  grade;  that  the 
said  right  of  way  has  ample  width  for  a 
public  road,  and  also  for  the  ditch  to  carry 
all  of  said  waters.  The  court  further  finds 
from  the  evidence  that  at  the  time  of  the 
institution  of  this  suit  the  defendant  con- 
structed and  was  maintaining  a  levee,  or 
levees,  across  the  said  ditch  to  the  north 
side  of  the  said  graded  way,  so  as  to  bin- 
der the  water  from-  fiowing  In  the  said  ditch, 
and  that  the  said  defendant  was  threaten- 
ing to,  and  proceeding  to,  cut  and  injure  the 
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said  graded  roadway  and  dump  and  to 
place  culvertB  in  and  across  the  said  graded 
roadway,  and  to  force  the  water  through 
the  same  onto  plaintiffs'  land;  that  said 
acts  were  an  Injury  both  to  the  said  road- 
way and  to  the  plaintiffs  herein  and  their 
lands  south  of  the  said  roadway.  And  the 
court  further  finds  from  the  evidence  that 
the  defendant,  without'  any  legal  right  to  do 
the  same,  was  threatening  and  attempting 
to  move  a  portion  of  the  said  established 
roadway  off  of  the  established  right  of  way 
thereof  where  the  said  road  passes  over  the 
north  side  of  the  N.  w:  ^.of  the  N.  W.  M  of 
section  35,  township  B9,  range  16,  and  place 
the  same  on  the  south  side  of  the  N.  W.  % 
of  the  S.  W.  ^  of  section  26,  township  G9, 
range  10;  that  no  petition  had  ever  been  pre- 
sented to  the  county  court,  as  the  law  re- 
quires, asking  for  such  change  of  the  pub- 
lic road  aforesaid;  tliat  the  said  acts  of  the 
defendant,  threatening  to  be  done  by  him 
Immediately,  would  be  to  the  great  injury 
and  annoyance  and  expense  of  the  public, 
and  to  the  great  injury  and  damage  of  the 
plaintiffs."  Following  these  findings  of  fact, 
whldi  appear  to  be  well  supported  by  evi- 
dence^ the  court  adjudged  "that  the  tempo- 
rary injunction  granted  in  this  cause  be 
made  perpetual,  and  that  the  defendant  and 
his  sonants  be  both  enjoined  and  restrained 
from  filling  or  damming  up  and  obstructing 
the  ditches  on  the  right  of  way  of  the  said 
road,  and  from  making  or  maintaining  any 
leree,  or  levees,  on  said  right  of  way,  and 
from  cutting,  injuring,  or  destroying  the 
grade  or  dump  of  the  said  road,  or  any  part 
thereof,  and  from  removing  the  said  road- 
bed or  grade  from  said  right  of  way  or  from 
its  present  position  and  cpndltlon,  and  from 
putting  any  culverts  or  openings  through  the 
said  road  grade  or  dump,  so  as  to  force,  or 
attempt  to  force,  waters  across  said  right  of 
way  onto  plaintiffs'  land,  and  from  making 
or  maintaining  any  ditches  or  levee  or  dump 
in  any  way  on  the  said  right  of  way  of  said 
road,  so  as  to  turn  the  water  flowing  along 
said  Tight  of  way  on  plaintiffs'  land,  and 
from  filling  up  or  impeding  the  flow  of  the 
water  in  the  ditches  upon  the  said  right  of 
way." 

We  adopt  the  view  of  the  law  of  the  case 
thus  ax^lled  by  the  trial  court  Here  we 
find  established  by  constituted  authority  a 
good  public  road  and  a  drainage  ditch,  ob- 
viously placed  in  the  best  position  to  carry 
to  fbe  river  the  surplus  water  of  that  drain- 
age zone  at  a  minimum  of  damage  to -the 
sarronndlng  lands,  including  the  farm  of 
defendant  Further,  we  find  defendant,  as- 
suming to  act  under  authority  received  from 
two  of  the  road  commissioners,  has  ob- 
structed the  ditch,  and  is  threatening  to 
change  the  road  from  the  present  right  of 
way,  and  to  put  in  culverts  in  a  manner  to 
collect  and  precipitate  surface  water  in  a 
body  on  the  land  of  plaintiffs.  Such  acts 
would  be  nothing  short  of  an  arbitrary  ex- 


ercise by  defendant  of  the  power  of  eminent 
domain,  since  they  would  be  wholly  unsup- 
ported by  legal  authority.  Under  the  pro- 
visions of  section  9414,  Rev.  St.  1899  (Aiui. 
St  1906,  p.  4327)  et  seq.,  an  established  pub- 
lic road  may  be  vacated  or  changed  only  by 
order  of  the  county  court  in  a  proceeding 
complying  with  the  requirements  prescrib- 
e<f.  State  v.  Wells,  70  Mo.  635;  State  v. 
Bhodes,  35  Mo.  App.  360.  No  such  order 
was  made  in  the  present  case,  and  defend- 
ant's proposed  interference  with  the  road 
and  ditch  were  wholly  without  legal  Justifi- 
cation. As  it  clearly  appears  that  If  car- 
ried into  effect  the  threatened  changes  not 
only  will  be  detrimental  to  the  general  pub- 
lic, but  will  inflict  special  damage  to  plain- 
tiffs' land,  a  proper  case  is  presented  for 
interposition  by  a  court  of  equity.  "An 
abutting  property  owner  has  the  same  right 
to  the  use  of  the  street  that  the  public  have, 
and  in  addition  thereto  he  has  rights  which ' 
are  special  to  himself,  as  the  rights  of  in- 
gress and  egress,  and  this  right  is  a  property 
right  which  he  may  protect  Ferrenbach  v. 
Turner,  86  Mo.  416,  66  Am.  Rap.  487;  Glaess- 
ner  v.  Brewing  Ass'n,  100  Mo.  506,  13  S.  W. 
707.  An  obstruction  in  a  street  or  highway 
may  be  both  a  public  and  a  private  nui- 
sance, and  in  such  cases  the  private  citizen 
who  is  specially  injured  may  have  injunctive 
relief."  Schopp  v.  City,  117  Mo.,  loc.  cit 
135.  22  S.  W.  898,  20  Lk  R.  A.  783. 

It  is  argued  by  defendant  that  plaintiffs 
do  not  come  Into  a  court  of  equity  with 
dean  hands  because  of  the  fact  that  with- 
out authority,  they  removed  culverts  and 
raised  the  grade  of  the  embankment  some 
time  before  defendant  initiated  his  project 
of  changing  the  road.  It  appears  from  the 
evidence  that  work  of  this  character  was 
done  by  plaintiffs  without  formal  authority, 
but  it  was  orally  approved  and  accepted  by 
the  members  of  the  county  court  We  con- 
cede that  plaintiffs  were  trespassers  In  doing 
that  work,  but  we  do  not  sanction  the  con- 
tention of  defendant  that  a  prior  trespass  on 
the  public  highway  committed  by  plaintiffs 
is  a  Justification  of  defendant's  purpose  to 
commit  a  similar  trespass.  By  whatever 
means  the  public  road  was  placed  in  its 
present  condition,  no  private  person  possess- 
es the  right  to  change  the  road  without  form- 
al permission  of  the  constituted  authori- 
ties. The  issue  before  us  is  the  legality  of 
the  proposed  acts  of  defendant,  not  the  le- 
gality of  what  others  may  liave  done  In 
the  past.  "The  maxim  that  he  who  seeks 
equity  must  do  so  with  clean  hands  applies 
only  to  conduct  related  to  the  subject  of 
litigation."  Hingston  v.  Montgomery,  121 
Mo.  App.  457,  97  S.  W.  202.  The  prior  tres- 
pass Of  plaintiffs  was  an  entirely  different 
matter  from  that  now  before  us.  If  defend- 
ant would  have  the  road  changed,  let  him 
proceed  In  a  lawful  manner  to  accomplish 
his  end.  The  law  does  not  tolerate  the  em- 
ployment of  the  strong  liand  by  an  indlvidu- 
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al  to  right  bis  grievaneea,  and  since  defend- 
ant has  resorted  to  the  strong  hand,  and 
plaintiffs  are  specially  interested  in  the  sub- 
ject of  the  aggression,  we  do  not  thinlc  the 
past  wrongs  committed  by  plaintiffs  should 
deprive  them  of  injunctive  relief. 

Further,  It  is  argued  by  defendant  that 
the  action  should  fail  because  of  a  parol 
easement  or  license  given  defendant  in  1900 
by  plaintiffs*  grantor.  The  instrument  ex- 
ecuted by  the  then  owner  of  the  land  now 
owned  by  plaintiffs  is  as  follows:  "Ethel, 
Mo.,  Oct.  C  1900.  This  entitles  S.  G.  Beatty 
to  construct  a  drain  ditch  through  that  por^ 
tlon  of  the  N.  E.  %  of  sec.  34,  township 
59,  K.  16  Macon  county,  state  of  Mo.  in  such 
manner  as  the  said  S.  G.  Beatty  should  di- 
rect It  Is  agreed  that  the  undersigned  own- 
er of  said  land  above  described  shall  bear 
no  part  of  expense  of  above  mentioned  ditch. 
J.  N.  Fletcher."  We  do  not  think  this  In- 
strument, if  biuding  on  plalutlffs,  has  any 
bearing  on  the  present  controversy.  The  Is- 
sue here  is  not  the  right  to  maintain  an  es- 
tablished drainage  ditch  on  the  land  of 
plaintiffs,  but,  as  we  have  shown,  is  the  as- 
serted claim  of  defendant  that  he  has  the 
right  to  change  a  public  road  without  au- 
thority conferred  in  the  manner  prescribed 
by  statute.  But  the  Instrument  Invoked  is 
worthless  as  an  aid.  to  defendant's  position 
for  another  reason.  It  was  without  consid- 
eration, and  was  not  aclcnowledged  and  re- 
corded. It  was  a  mere  parol  license,  rev- 
ocable at  the  will  of  the  licensor  and  his 
grantees.  Dunham  v.  Joyce,  129  Mo.  6,  31 
S.  W.  337.  It  was  not  a  covenant  running 
with  the  land,  nor  did  it  constitute  an  In- 
cumbrance that  prevented  the  conveyance  of 
a  clear  fee-simple  title  by  Fletcher  to  plain- 
tiffs. 

The  cause  was  tried  without  error,  and 
manifestly  the  Judgment  Is  righteous.  Ac- 
cordingly, it  is  affirmed.    All  concur. 


HALSEY  V.  RICHARDSON. 

(Kansas    City    Court    of    Appeals.      Missouri. 

June  14,  1909.    Rehearing  Denied  Nov. 

1,  1909.) 

1.  municipai,  cobpobations  (8  4s.'5*)— street 
Improvements  —  Tax  Biix  —  Prima  Facie 
Case. 

Tax  bills  issued  against  property  owners  for 
a  municipal  improvement,  if  regular  in  form, 
make  out  a  prima  facie  case  against  an  owner 
of  the  property. 

[Ed.  Xote. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1144;  Dec.  Dig.  S 
485.»] 

2.  MuNiciPAi,  Corporations  (|  305*)— Street 
Improvements— CoNTBACT — As  Part  of  Or- 
dinance. 

Where  specifications  for  a  street  improve- 
ment contained  a  form  of  contract  which  the  city 
intended  to  employ  in  malting  the  contract  with 
the  successful  bidder,  the  tact  that  the  ordi- 
nance referred  to  the  plans  and  specifications  on 


file  for  information  as  to  details  did  not  make 
the  form  of  contract  a  part  of  such  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  817;  Dec.  Dig.  { 
305.»] 

3.  MuNioiPAi,  Cobporations  (I  304*)— Street 
Improvements  —  Performance  —  Time  — 
Failure  to  Specify— Reasonable  Time. 

Failure  of  a  street  improvement  ordinance 
to  specify  any  time  within  which  the  work 
should  be  completed  was  not  a  fatal  defect,  as 
it  would  be  construed  to  require  completion 
within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,   Cent   Dig.  |  816;    Dec.   Dig.   | 

4.  MnNiciFAL  Corporations  ({  362*)— Street 
Improvements— Completion  —  Reasonabue 
Time— Determination  . 

Where  a  municipal  improvement  contract 
provides  for  excusable  delay,  and  the  contractor 
was  required  to  complete  the  work  within  a  rea- 
sonable time,  whether  the  time  consumed  was 
reasonable  was  to  be  determined  from  the  sur- 
rounding circumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  894;  Dec.  Dig.  | 
362.*] 

5.  Municipal  Corporations  ({  364*)— Street 
Improvements  —  Contract  —  Performance 
— E>xcusABLE  Delay. 

A  street  improvement  contractor  was  not 
responsible  for  delay  resulting  from  the  city  en- 
gineer's failure  to  set  grade  stakes,  and  from 
the  delay  of  a  street  railroad  company  to  replace 
the  rails  of  its  tracks,  in  the  absence  of  proof 
that  the  delay  was  the  result  of  collusion  with 
the  contractor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  897;  Dec.  Dig.  | 
364.*] 

6.  Municipal  Cobpobations  (8  284*)— Street 
Improvements— Time— Legislative  Power 
— ^Delegation  to  City  Engineer. 

A  street  improvement  contract,  providing 
that  the  T7ork  shall  be  commenced  within  one 
week  after  written  notice  so  to  do  from  the  city 
engineer,  and  should  be  carried  on  so  as  to  in- 
sure completion  within  three  months  thereafter, 
etc,  is  not  objectionable  as  delegating  to  the 
city  engineer  the  exercise  of  legislative  power 
of  prescribing  the  length  of  time  for  the  com- 
pletion of  the  work,  the  engineer  not  l>eing  au- 
thorized to  postpone  the  giving  of  notice  either 
arbitrarily,  fraudulently,  or  without  reasonable 
cause. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  756;  Dec.  Dig.  { 
.-84.  ] 

7.  Municipal  Cobpobations  (f  414*)— Street 
Improvements — "Repairs." 

It  was  not  improper  to  include,  in  an  as- 
sessment for  the  improvement  of  a  street,  the 
cost  of  work  performed  on  the  sidewalks,  curt>- 
ing  and  guttering,  on  the  theory  that  such  work 
constituted  repairs  chargeable  to  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1017;    Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  609C-C102;    vol.  8,  p.  7785.] 

Ellison,  J.,  dissenthig. 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty ;   Henry  M.  Ramey,  Judge. 

Action  by  F.  E.  Halsey  against  Marla^  C. 
Richardson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afllrmed. 


*For  othsr  coses  see  luna  topic  and  isetlon  NUMBER  In  D«c.  *  Am.  Dlfi.  1907  to  date,  &  Reporter  Indexes 
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H.  K.  Wilte,  for  appellant.  Charles'  B. 
Strop  and  Eugene  Silverman,  for  respondent. 

JOHNSON,  J.  Action  to  enforce  tbe  lien 
of  two  special  tax  bills  Issned  in  part  pay- 
ment of  tbe  cost  of  certain  Improvements 
made  on  Eighth  street,  in  the  city  of  St.  Jo- 
seph. Each  bill  was  made  the  subject  of  a 
count  In  tbe  petition.  The  cause  was  heard 
by  the  court  without  a  Jury.  Judgment  was 
rendered  for  plaintiff  on  each  count  for  the 
full  amount  demanded,  with  Interest,  and  de- 
fendant appealed. 

It  Is  conceded  that  the  tax  bUls,  being  regu- 
lar ta  form,  are  sufficient  to  make  out  a 
prima  fade  case  In  favor  of  plaintiff,  but 
tbelr  validity  is  attacked  on  several  grounds 
In  tbe  answer  and  proof  adduced  by  defend- 
ant. The  improvement  in  question  was  made 
pursuant  to  a  special  ordinance  passed  by 
tbe  city  council  on  April  12,  1900,  and  enti- 
tled: "An  ordinance  to  provide  for  the 
subgrading,  paving,  curbing,  guttering  and 
laying  of  sidewalks  on  Eighth  street,  from 
the  south  line  of  Olive  street  to  the  south 
line  of  Mitchell  avenue."  The  ordinance  con- 
tains no  reference  to  the  time  of  the  begin- 
ning or  completion  of  the  proposed  work,  nor 
does  It  contain  the  details  or  specifications. 
It  does  provide  that  the  improvement  shall  be 
made  "in  accordance  with  the  specifications 
tberefor  on  file  In  the  office  of  the  dty  en- 
gineer." No  point  is  made  that  the  specifica- 
tions were  not  on  file  at  the  time  of  the  pas- 
sage of  the  ordinance,  but  one  of  the  defenses 
we  shall  presently  notice  is  based  on  the 
fact  that  attached  to  them,  and  therefor  on 
file,  was  the  form  of  the  contract  afterward 
entered  Into  between  plaintiff  and  the  city. 
Among  tbe  stipulations  of  this  contract,  which 
was  signed  by  the  parties  on  &fay  29,  1900, 
are  the  following,  which  appear  under  the 
head  of  "Duties  and  Responsibilities": 

"(9)  The  first  party  (the  contractor)  shaU 
not  be  entitled  to  any  claim  for  damages  for 
any  hindrance  or  delay  from  any  cause  what- 
ever, In  the  progress  of  the  work  or  any  por- 
tion thereof;  but  such  hindrance  may  enti- 
tle said  first  party  to  an  extension  of  the 
time  for  completing  this  contract  sufficient 
to  compensate  for  the  detention,  the  same  to 
be  determined  by  the  city  engineer,  provided 
he  shall  have  immediate  notice  in  writing  of 
the  caase  of  detention. 

"(10)  The  work  embraced  In  this  contract 
shall  be  commended  within  one  week  after 
written  notice  so  to  do  shall  have  been  given 
to  the  contractor  by  the  city  engineer,  car- 
ried on  regularly  and  uninterruptedly  with 
such  force  of  men  as  to  Insure  Its  full  com- 
pletion within  three  months  thereafter;  the 
time  of  beginning,  rate  of  progress,  and  time 
of  completion  being  essential  conditions  of 
this  contract" 

Under  the  head  of  "General  Stipulations" 
is  tills  provision:  "If  said  work  shall  not  be 
b^un  when,  where,  and  as  ordered  by  the 
dty  engineer,  or  If  the  rate  at  which  said 


work  shall  be  performed  shall  not,  in  the 
Judgment  of  the  city  engineer,  be  such  as  to 
Insure  its  progress  and  completion  in  the  time 
and  manner  herein  stipulated,  or  if  said  work 
shall  be  wholly  or  In  part  Improperly  con- 
structed, or  In  case  the  contractor  shall  from 
any  cause  abandon  the  work  and  cease  to 
prosecute  the  same,  then  the  city  engineer 
shall  certify  the  facts  to  the  common  coun- 
dl  and  the  common  council  shall  have  tbe 
power  to  declare  the  contract  forfeited,  ei- 
ther as  to  a  portion  or  the  whole  of  said 
work,  and  to,  at  any  time,  relet  the  same,  or 
order  the  reconstruction  of  the  work.  In 
whole  or  In  part,  if  Improperly  done." 

On  the  6th  of  December,  1900,  the  engineer 
for  the  first  time  notified  plaintiff  In  writing 
"to  commence  work  within  seven  days  upon 
the  contract  between  you  and  the  city  of  St. 
Joseph  for  paving  Eighth  street  from  Mitchell 
avenue  to  Olive  street  (Ordinance  No.  2C19), 
and  to  finish  the  same  according  to  contract" 
December  18,  1900,  the  dty  councU  passed  a 
special  ordinance  (Na  2935)  extending  the 
time  for  the  completion  of  the  work  for  a  pe- 
riod of  five  months,  and  on  April  15,  1901, 
passed  another  ordinance  further  extending 
the  time  for  a  period  of  four  months.  The 
work  was  completed  within  the  period  pre- 
scribed in  the  last  ordinance  mentioned,  was 
accepted  by  the  city,  and  the  tax  bills  in  pay- 
ment of  the  cost  thereof  were  Issued  October 
2,  1901,  and  delivered  to  plaintiff.  The  long 
delay  In  the  performance  of  the  contract 
after  it  was  made  and  approved  by  the  city 
Is  the  foundation  of  the  attack  against  the 
validity  of  the  proceedings.  To  free  himself 
from  the  Imputation  of  fault  on  account  of 
this  delay,  plaintiff  Introduced  evidence  which 
tended  to  show  that  very  shortly  after  the 
contract  was  ratified  he  began  its  perform- 
ance by  making  brick,  taking  out  guttering, 
resetting  the  curb  and  breaking  rock  for 
foundation,  but  could  not  proceed  beyond  the 
preparatory  stage  because  of  the  failure  of 
the  city  engineer  to  lay  out  the  work'  and 
set  stakes  for  his  guidance.  Further,  it  was 
shown  that  plaintiff  was  directed  by  the  dty 
engineer  not  to  proceed  with  the  paving  of 
the  street  until  after  the  street  railway  com- 
pany had  reconstructed  its  tracks  thereon, 
and  that,  on  account  of  its  inability  to  ob- 
tain new  rails  from  the  manufacturers,  the 
company  was  delayed  In  prosecuting  tbe 
work  of  relaying  the  tracks  and  bringing 
them  to  the  proper  grade.  These  obstacles 
In  the  way  of  plaintiff  continued  for  some 
time  after  the  engineer  served  notice  on  him 
to  proceed  with  the  performance  of  the  con- 
tract Plaintiff  still  was  unable  to  obtain 
the  services  of  the  engineer  to  give  him  the 
necessary  grade  stakes,  and  the  street  rail- 
way company  could  not  and  did  not  perform 
Its  task  until  the  following  spring.  Cold 
weather  set  In  shortly  after  December  5th, 
and  the  ground  became  frozen  to  an  extent 
preclusive  of  the  doing  of  any  grading.  Such 
was  the  situation  when  the  first  ordinance 
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was  passed  whlcb  extended  the  time.  When 
the  second  ordinance  was  passed  In  the  fol- 
lowing April,  the  engineer  and  street  railway 
company  were  still  In  default  In  the  respects 
related.  In  short,  the  evidence  of  plalntUt 
casts  the  entire  blame  for  the  delay  on  the 
city,  and  the  issne  of  fact  thns  raised  was  re- 
solved by  the  conrt  in  faVor  of  plaintiff.  De- 
fendant's evidence  tended  to  show  that  60 
days  afforded  a  reasonable  time  for  doing  the 
work,  while  that  of  plaintiff  was  to  the  ef- 
fect that  three  months  would  have  been  re- 
quired had  plaintiff  been  given  the  opportuni- 
ty of  prosecuting  the  work  without  hindrance 
from  the  city. 

Since  the  evidence  introduced  by  plaintiff 
on  these  controverted  Issues  of  fact  is  sub- 
stantial, no  reason  exists  for  interference  on 
our  part  with  the  findings  of  the  trial  conrt 
on  which,  it  is  evident,  the  Judgment  for 
plaintiff  was  founded.  As  far  as  it  may  be 
material,  we  shall  assume  as  established  the 
fact  that  plaintiff  in  no  wise  was  remiss  in 
the  performance  of  his  contract  but  was  re- 
tarded solely  by  the  acts  of  the  city,  and, 
from  this  standpoint,  shall  consider  the  ques- 
tions of  law  presented  by  the  learned  counsel 
for  defendant  in  support  of  bis  contention 
that  the  tax  bills  should  be  declared  invalid. 

It  is  argued  that,  though  the  ordinance 
which  authorized  the  Improvement  is  silent 
on  the  subject  of  a  time  limit,  the  fact  that 
it  speclflcally  referred  to  specifications  on  file 
to  which,  at  the  time,  a  form  of  contract  was 
attached,  made  the  stipulations  contained  In 
that  form  which  related  to  the  time  in  which 
the  work  was  to  be  begun  and  completed  a 
part  of  the  ordinance  Itself;  consequently 
that  the  ordinance  should  be  held  to  have 
made  time  of  the  essence  of  the  proceedings, 
and  should  be  pronounced  void  because  it 
attempted  to  delegate  to  the  engineer  the 
purely  legislative  function  of  fixing  the  time 
when  the  contractor  should  begin  work.  In 
support  of  this  argument  we  are  cited  to 
Barber  Asphalt  Co.  v.  UUman,  137  Mo.  543,  88 
8.  W.  458;  Oalbreath  v.  Newton,  SO  Mo. 
App.  880;  Roth  v.  Hax,  68  Mo.  App.  283; 
McQulddy  v.  Brannock,  70  Mo.  App.  535.  In 
these  cases  the  rule  is  declared  that,  where 
the  ordinance  providing  for  the  Improvement 
omits  specific  mention  of  the  details  thereof 
and  refers  to  plans  and  specifications  on  file 
for  information  respecting  such  details,  the 
plans  and  specifications  actually  on  file  at 
the  designated  place  become  a  part  of  the  or- 
dinance to  the  same  extent  and  with  the  same 
effect  as  though  they  had  been  literally  cop- 
led  therein.  But  it  does  not  follow  from 
this  rule  that  the  adoption  in  this  manner  of 
specifications  should  be  treated  as  the  incor- 
poration in  the  ordinance  of  such  extrinsic 
matter  as  a  form  of  contract  from  the  mere 
fact  that  such  form  has  been  attached  to  the 
specifications.  Had  the  city  Intended  to  em- 
body in  the  ordinance  the  stipulations  and 
conditions  appearing  In  such  form  of  con- 
tract; It  hardly  would  have  contented  Itself 


wltb  a  reference  only  to  the  specifications, 
but  would  bare  referred  also  to  the  form  of 
contract  on  file.  The  attachment  of  a  form 
of  contract  amounted  to  nothing  more  than 
the  expression  by  the  city  of  an  intention 
to  employ  that  form  in  the  preparation  of  a 
contract  it  would  make  with  the  successful 
bidder,  but,  until  the  contract  was  executed 
by  .the  parties,  the  form  was  but  so  much  pa- 
per, and  did  not  operate  to  impose  contractual 
obligations  on  either  party.  Neither  by  pro- 
vision appearing  on  its  face  nor  by  refer- 
ence to  the  specifications  on  file  does  the  or- 
dinance before  us  state  a  time  limit  This 
omission  does  not  invalidate  the  proceeding, 
but,  under  the  rule  adopted  by  the  courts  of 
last  resort  in  this  state,  it  requires  us  to 
construe  the  ordinance  as  containing  the  im- 
plied provision  that  the  improvement  must 
be  completed  within  a  reasonable  time.  Allen 
V.  Labsap,  188  Mo.  692,  87  S.  W.  926;  Heman 
V.  GlUlam,  171  Mo.  258,  71  S.  W.  163;  Hll- 
gert  V.  Barber  Asphalt  Paving  C3a,  107  Mo. 
App.  385,  81  S.  W.  496 ;  Curtice  T.  Schmidt, 
202  Mo.  703,  101  S.  W.  61;  Schlbel  v.  Merrill, 
185  Mo.  534,  83  S.  W.  1069;  Jaicks  v.  Middle- 
sex Co.,  201  Mo.  211,  98  B.  W.  759.  Beyond 
the  requirement  that  the  work  must  be  com- 
pleted within  such  time,  the  ordinance  does 
not  make  time  essential,  nor  is  there  anything 
in  the  contract  made  by  the  parties  indicative 
of  an  intention  to  depart  in  any  respect  from 
the  ordinance.  The  stipulations  of  the  con- 
tract are  similar  in  effect  to  those  consider- 
ed by  the  Supreme  Court  In  Allen  v.  Labsap, 
Heman  v.  Ollllam,  and  Curtice  v.  Schmidt, 
supra.  In  the  first  of  these  cases  it  is  said : 
"In  the  absence  of  a  city  ordinance  requiring 
the  work  to  be  completed  within  a  definite 
time  and  in  the  presence,  as  here,  of  a  con- 
tract provision  specifying  a  definite  time  for 
the  completion  of  the  work,  followed  by  other 
provisions,  to  which  effect  must  be  given, 
providing  for  deductions  from  the  money  due 
the  contractor  on  a  failure  to  complete  the 
work  within  that  time,  the  views  of  this  court 
on  full  consideration  have  come  to  be  that. 
If  the  work  is  completed  within  a  reasonable 
time,  the  tax  bills  are  not  void — [citing  cases]. 
No  suflldent  reason  is  suggested  why  the 
reasoning  of  these  cases  is  unsound,  nor  why 
the  doctrine  should  not  be  regarded  as  set- 
tled under  the  rule  of  stare  decisis,  and  we 
accordingly  hold  the  question  no  longer  an 
open  one  in  this  state." 

As  In  that  case,  the  contract  in  the  present 
Instance  contemplates  and  makes  provlsioc 
for  the  contingency  of  excusable  delay  In  the 
completion  of  the  Improvement,  and  we  must 
hold  that  under  both  ordinance  and  contract 
plaintiff  had  a  reasonable  time  in  which  to 
do  the  work ;  and,  further,  that  the  question 
of  whether  he  completed  the  improvement 
within  a  reasonable  time  is  one  of  fact  to 
be  solved  by  the  trier  of  fact  In  the  light  of 
the  surrounding  circtmistances.  Hilgert  t. 
Paving  Co.,  supra;  Lapsley  v.  Howard,  119 
Mo.  489,  24  S.  W.  1020;  State  T.  Harrison,  53 
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Mo.  App.  316.  The  parties  themselTee  stipu- 
lated In  the  contract  that  a  period  of  three 
months  from  the  reception  by  plaintiff  from 
the  engineer  of  notice  to  proceed  wonld  af- 
ford a  reasonable  time.  The  trial  conrt  f  onnd 
this  estimate  to  be  approximately  correct,  and 
the  finding,  we  think,  Is  supported  by  evi- 
dence. In  the  absence  of  any  showing  that 
the  delays,  occasioned  by  the  failure  of  the 
engineer  to  set  grade  stakes  and  of  the  street 
railway  company  to  rq>Iace  the  rails  of  Its 
tracks,  were  the  result  of  a  oollnslre  under- 
standing or  agreement  to  which  the  contrac- 
tor was  a  party,  the  time  consmned  by  such 
delays  should  not  be  computed  as  time  wast- 
ed by  the  contractor.  Curtice  v.  Schmidt,  su- 
pra. It  clearly  appears  that  be  was  ready 
and  wlUlng  to  proceed  with  the  work  im- 
mediately on  the  ratification  of  the  contract, 
and  wonld  have  been  able  to  complete  It  In 
tlie  time  spedfled  but  for  the  fault  of  the 
dty.  It  would  be  extremely  nnjust  to  punlslr 
him,  not  for  any  breach  on  his  part  of  any 
contractual  obligation  or  duty,  but  for  the 
neglect  of  the  other  party  to  the  contract. 

What  we  have  said  necessarily  leads  to  the 
conclusion  that  the  tax  bills  should  not  be 
held  Invalid  on  the  ground  that  the  contract 
attempted  to  delegate  to  the  dty  engineer 
the  exerdse  of  the  legislative  power  of  pre- 
scribing a  time  for  the  completion  of  the 
work.  In  Allen  r.  Labsap,  supra,  the  con- 
tract contained  the  stipulation:  "The  work 
embraced  In  this  contract  shall  be  begiAi 
within  one  week  after  written  notice  bo  to 
do  shall  have  been  given  to  the  contractor 
by  the  street  commissioner."  A  similar  stlp- 
nlatlon  appears  in  the  contract  considered  in 
Heman  v.  Gilliam,  supra.  In  neither  case  did 
the  Supreme  Court  consider  such  provision 
as  an  attempt  to  delegate  a  legislative  duty, 
and  we  are  of  opinion  that  it  should  not  ba 
constmed  as  an  attempt  to  delegate  author- 
ity to  the  engineer  to  delay  the  initiation  and 
comidetion  of  the  improvement  beyond  a 
reasonable  time  from  the  approval  of  the 
ordinance.  Obviously  Its  purpose  was  to  in- 
vest the  engineer  with  suCSdent  supervisory 
authority  to  enable  him  to  expedite  the  prose- 
cution of  the  work  in  order  that  its  comple- 
tion might  not  be  retarded  beyond  the  time 
contemplated  by  the  ordinance.  It  did  not 
give  him  the  right  to  postpone  the  giving  of 
notice  arbitrarily,  fraudulently,  or  without 
reasonable  cause.  In  this  view,  the  stipula- 
tion under  consideration  cannot  be  said  to 
evince  an  effort  to  invest  a  city  officer  with 
the  right  to  exerdse  a  legislative  power.  Wo 
do  not  find  in  the  record  that  the  provisions 
of  this  stipulation  (No.  10,  under  head  of 
"Duties  and  Responsibilities")  appeared  any- 
where in  the  specifications  on  file  to  which 
the  ordinance  authorizing  the  improvement 
referred,  and  therefore,  as  we  have  shown, 
the  ordinance  did  not  by  reference  to  the 
specifications  dther  make  time  of  the  essence ' 


of  the  contract  or  attempt  to  delegate  a  leg- 
islative function  to  the  dty  engineer.  The 
trial  court  properly  held  the  tax  bills  valid. 

Point  Is  made  that  It  was  improper  to  in- 
dude  in  the  assessment  the  cost  of  the  woric 
performed  under  the  ordinance  and  contract 
on  the  sidewalks,  curbing,  and  guttering,  for 
the  reason  that  such  work  was  in  the  nature 
of  repairs,  and,  as  such,  was  chargeable  to 
the  dty.  We  had  this  precise  question  l>c- 
fore  us  in  the  case  of  Ra(^iffe  v.  Duncan 
180  Mo.  App.  695,  108  S.  W.  lUO,  and,  for 
the  reasons  stated  in  the  opinion  in  that 
case,  must  rule  the  point  against  defendant 

The  Judgment  is  affirmed. 

BBOADDUS,  P.  J.,  concurs. 

ELLISON,  X,  does  not  agree  that  the  rec- 
ord shows  the  facts  in  several  material  re- 
spects to  be  as  stated  by  tu,  and  therefore 
dissents. 


LEWIS  V.  IMHOF  et  al. 

(Kanaaa  City  Court  of  Api>ealB.    Missonrl. 

Nov.  1,  1900.) 

1.  Saxks  (I  aQl*)— Tbansfbb  or  Title— Dx- 
uvKST— Dbuvbst  to  Oabbik»— "Oonstbuo- 

TIVB   DBUVEBT." 

Where  there  are  no  spedfic  instructions  ao 
to  shipment,  a  delivery  by  the  seller  to  the  usual 
carrier  for  the  buyer,  with  proper  directions,  is 
a  "constmctive  delivery"  to  the  buyer  and  the 
goods  immediately  become  his  property,  subject 
only  to  the  right  of  stoppage  in  transitu. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  636 ;   Dec.  Dig.  i  201.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1469,  1470;   vol.  8,  p.  7613.] 

2.  Sauis  ({  150*)— Loss  or  Goods— Dkuvebt 
TO  Cabbies- Duties  or  Seixeb. 

In  the  absence  of  proof  to  the  contrary,  a 
seller  shipping  the  goods  to  the  buyer  must  make 
such  a  contract  with  the  carrier  as  will  afford 
the  buyer  a  remedy  against  the  carrier  for  the 
full  value  of  the  goods  in  case  of  their  loss. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  355;   Dec,  Dig.  g  160.*] 

8.  Pbincipai,  awd  Aokrt  (J  101*)— Power  to 
CoNTBACT— Custom  ob  Coubse  or  Business. 
Where  the  seller  of  goods  acts  as  the  agent 
of  the  buyer  in  shipping  the  goods  to  such  buy- 
er, his  authority  to  enter  into  a  limited  liabil- 
ity contract  with  the  carrier  may  be  implied 
from  the  course  of  dealing  between  the  parties, 
or  from  a  known  custom  to  ship  In  that  manner. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  256;   Dec.  Dig.  S  101.*] 

4.  Sales  (J  150*)— Loss  or  Goods— Delivebt 

TO  Cabbies— Duties  or  Selleb. 

A  seller  who,  without  receiving  specific  in- 
stmctions  as  to  shipment,  ships  the  goods  by 
express  addressed  to  the  buyer  must  show  either 
express  or  implied  authority  to  enter  into  a 
contract  with  the  carrier,  limiting  its  liability  in 
case  of  loss,  and  such  authority  is  not  implied 
from  the  mere  direction  of  a  new  customer  to 
ship  by  express. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  355;   Dec.  Dig.  S  150.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  L.  J.  Eastin,  Judge. 


*Por  otliar  i 
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Action  by  Alfred  Lewis  against  A.  and  B. 
Imhof.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Allen,  Gabbert  &  Mitchell,  for  appellant. 
Vinton  Pike,  for  respondents. 

JOHNSON,  J.  Action  on  an  account  for 
goods  sold  and  dellTered  by  plaintlfF,  a  whole- 
sale merchant  In  New  York,  to  defendants, 
retail  merchants  in  St.  Joseph.  The  defense 
Is  that  the  goods  were  not  delivered.  The 
case  was  tried  to  the  court  on  an  agreed 
statement  of  facts,  and  judgment  was  entered 
for  defendants.    FlalntlfT  appealed. 

The  agreed  statement  of  facts  is  as  follows: 
"(1)  The  plaintiffs  are  merchants  doing  busi- 
ness in  the  city  of  New  Tork,  and  the  de- 
fendants are  partners  engaged  in  business  in 
the  city  of  St  Joseph,  Mo.,  and  both  parties 
were  so  engaged  in  business  at  all  times  here- 
in mentioned.  (2)  On  May  1,  1907,  defend- 
ants gave  the  plaintiff's  traveling  salesman 
at  St  Joseph,  Mo.,  a  verbal  order  for  the 
goods  sued  for  In  this  case,  and  said  sales- 
man of  plaintiff's  transmitted  to  the  plain- 
tiffs at  New  York  a  written  order,  of  which 
a  true  copy  is  hereto  attached,  marked  'Ex- 
hibit A.'  (3)  On  receipt  of  the  order  of  plain- 
tiffs, they  in  New  York  City,  on  May  4,  1907, 
packed  the  goods  for  transportation,  and  de- 
livered the  same  to  the  American  Express 
Company  in  said  city  of  New  York  for  trans- 
portation to  St  Joseph,  Mo.,  said  express 
company  limiting  its  undertaking,  and  not 
being  further  bound  than  by  executing  and 
delivering  to  plaintiff  a  receipt  of  which  the 
following  is  a  copy:  [Not  necessary  to  be 
here  set  outl  (4)  The  American  Express 
Company  is  a  common  carrier,  whose  line 
extended  from  New  York  City  in  state  of 
New  York  to  Chicago  in  the  state  of  Illinois, 
said  Chicago  being  the  nearest  point  to  des- 
tination (in  this  case  St  Joseph,  Mo.)  reached 
by  said  carrier,  and  where  it  delivered  the 
goods  aforesaid  to  the  Wells-Fargo  Express 
Company  (an  independent  connecting  car- 
rier), for  carriage  to  St  Joseph,  but  said 
goods  were  never  ddivered  by  the  latter  ex- 
press company,  but  were  lost  or  destroyed 
by  reason  of  its  negligence  while  in  its 
possession.  (5)  At  all  times  herein  mention- 
ed there  were  express  companies  engaged  in 
business  as  common  carriers  whose  lines  ex- 
tended from  New  York  City  to  St  Joseph, 
Mo.,  to  any  of  which  the  goods  in  question 
could  have  been  delivered  for  carriage  to 
St  Joseph.  (6)  Said  Wells-Fargo  Express 
Company  received  said  goods  from  the  Amer- 
ican Express  Company  at  Chicago,  and  then 
and  there  undertook  to  carry  said  goods  from 
Chicago  to  St  Joseph.  (7)  When  the  goods 
sued  for  were  ordered  by  defendants  of  plain- 
tiff's salesman  at  St.  Joseph,  the  former  di- 
rected that  the  said  goods  be  shipped  to  them 
by  express,  without  specifying  any  company 
or  line,  or  terms  of  shipment,  and  the  Ameri- 
can Express  Company  was  one  of  the  car- 
riers usually  employed  by  plaintiff  and  oth- 


er New  York  shippers  for  transportation  of 
merchandise  to  St  Joseph,  Mo.  (8)  It  was 
customary  with  the  manufacturers  and 
wholesalers  of  tlie  class  of  goods  sued  for 
in  New  York  City  to  ship  goods  to  purchas- 
ers by  express,  selecting  any  one  of  the  vari- 
ous carriers  whose  contracts  of  shipment 
contained  stipulations  such  as  are  found  in 
the  blank  forms  hereto  attached.  Exhibits 
B,  C,  and  D.  (9)  The  price  of  the  goods  sued 
for  was  $162  at  New  York  City,  and  they 
were  to  be  shipped  by  express  to  St  Joseph — 
freight  to  be  paid  by  defendants  at  destina- 
tion. (10)  Further,  fuller,  or  better  pleading 
is  waived,  and  if  upon  the  foregoing  facts 
defendants  are  liable,  plaintiffs  may  have 
judgment  for  $102,  with  interest  from  De- 
cember 15,  1907;  if  not,  judgment  shall  be 
entered  for  defendants.  The  foregoing  stip- 
ulation of  facts  is  for  all  purposes  of  the 
case,  and  upon  it  alone  the  cause  shall  be 
submitted  in  the  above  court,  and  In  any 
other  court  to  whidi  said  cause  may  be  ap- 
pealed." The  receipt  or  shipping  contract 
issued  by  the  American  Express  Company  to 
plaintiff  was  made  out  on  a  printed  form, 
which,  among  oth&e  stipulations,  contained 
the  following:  "It  is  further  agreed  that 
this  company  is  not  to  be  held  liable  or 
responsible  for  any  loss  of,  or  damage  to, 
said  property  or  any  part  thereof,  from  any 
cause  whatever,  unless  in  every  case  the 
said  loss  or  damage  be  proved  to  have  oc- 
curred from  the  fraud  or  gross  negligence 
of  said  company  or  its  servants;  nor  in  any 
event  shall  this  company  be  held  liable  or 
responsible,  nor  shall  any  demand  be  made 
upon  it  beyond  the  sum  of  fifty  dollars,  un- 
less the  just  and  true  value  thereof  is  stated 
herein,  and  an  extra  charge  is  paid  or  agreed 
to  be  paid  therefor,  based  upon  such  high- 
er value."  Across  the  bottom  of  the  face 
of  the  contract  in  bold  type  is  the  further 
agreement  that  "the  liability  of  this  com- 
pany is  limited  to  $50,  unless  the  just  and 
true  value  is  stated  in  this  receipt  and  an 
extra  charge  is  paid  or  agreed  to  be  paid 
therefor,  based  upon  such  higher  value." 
A  column  for  the  insertion  of  the  value  of  the 
property  appears  in  the  blank  space  provid- 
ed for  the  description  of  the  particular  ship- 
ment For  the  purposes  of  our  inquiry  there 
Is  no  material  difference  between  the  blank 
form  of  receipt  Issued  by  the  American  Ex- 
press Company  and  those  used  by  other  ex- 
press companies,  which  are  attached  as  ex- 
hibits to  the  agreed  statement  of  facts. 
Plaintiff  failed  to  have  the  value  of  the  goods 
stated  in  the  receipt  and  shipped  them  on 
a  valuation  of  $50,  and  on  a  rate  based  on 
such  valuation. 

Recently,  in  an  action  brought  against  an 
express  company  by  the  consignee  of  goods 
shipped  fro^  New  York  to  St.  Joseph  and 
lost  in  transportation,  we  said,  speaking 
through  Broaddus,  P.  J.:  "We  believe  it  is 
entirely  competent  for  a  carrier  to  limit 
the  amount  of  its  liability  for  negligence^ 
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where  the  shipper  fixes  a  valnatlon  upon  the  i 
goods  shipped,  and  agrees  that  the  carrier's 
liability  should  not  be  In  excess  of  snch 
value,  when  It  Is  shown  that  on  goods  of 
greater  value  a  higher  rate  la  exacted.  In 
such  cases  a  carrier  may  make  reasonable 
regulations,  graduating  Its  compensation,  and 
providing.  In  case  of  failure  of  the  shipper 
to  declare  the  value  as  required,  It  shall  be 
deemed  not  to  exceed  a  certain  sum.  El- 
liott on  Railroads,  §  1510."  Dry  Goods  Co.  v. 
Express  Co.,  133  Mo.  App.  683,  113  S.  W. 
1161.  Under  the  doctrine  of  this  decision,  of 
the  soundness  of  which  we  have  no  doubt,  It 
Is  dear  that,  If  the  delivery  of  the  goods 
by  plaintiff  to  the  express  company  consti- 
tuted a  constructive  delivery  to  defendants, 
the  recovery  which  defendants  might  enforce 
against  the  express  company  would  be  lim- 
ited by  the  express  terms  of  the  shipping 
contract  to  $50  for  goods  costing  the  defend- 
ants $162.  The  rule  is  well  established  "that 
when  goods  are  ordered  and  no  specific  In- 
structions are  given  in  regard  to  their  ship- 
ment, •  •  •  a  delivery  to  the  usual  car- 
rier for  the  purchaser,  with  proper  direc- 
tions, Is  a  constructive  delivery  to  the  pur- 
chaser, and  the  goods,  Immediately  upon  such 
delivery,  become  the  property  of  the  purchas- 
er, subject  only  to  the  right  of  stoppage  in 
transitu."  Bloom's  Son  Co.  v.  Haas,  130  Mo. 
App.  122,  108  S.  W.  1078;  Graff  v.  Foster,  67 
Mo.,  loc.  clt.  520;  Meyer  Bros.  Drug  Co.  v. 
McMahan,  50  Mo.  App.  18;  Milling  Co.  v. 
Stanley,  132  Mo.  App.  308,  111  S.  W.  869. 
This  rule  Is  based  on  the  legal  fiction  that 
In  ordering  goods  to  be  transported  by  com- 
mon carrier  the  vendee,  by  Implication,  ap- 
points thp  vendor  his  agent  to  select  a  car- 
rier usually  employed  In  such  shipments, 
and  to  contract  with  such  carrier  In  the  usual 
manner  for  the  transportation.  Where  the 
vendor  performs  these  dutes  of  his  agency, 
the  carrier  then  becomes  by  Implication  the 
agent  of  the  vendee  to  receive  delivery  of 
the  goods.  In  the  absence  of  proof  to  the 
contrary  we  must  begin  with  the  presump- 
tion that  the  usual  and  ordinary  way  re- 
quires the  vendor,  in  the  performance  of  his 
duties  as  agent  of  the  vendee,  to  ship  the 
goods  under  a  contract  that  will  afford  the 
vendee  a  remedy  against  the  carrier  for  their 
full  value.  If  they  be  negligently  lost  by 
the  carrier.  This  was  the  rule  of  the  com- 
mon law,  and  we  perceive  no  reason  In  the 
changed  conditions  of  modem  commerce  and 
means  of  transportation  for  departing  from 
it  Lord  Ellenborongh  said  In  Clarke  v. 
Hutchlngs,  14  East,  475,  a  case  where  the 
carrier  had  a  well-known  regulation  not  to 
be  answerable  for  goods  above  a  certain 
value,  unless  entered  and  paid  for  as  such, 
and  the  seller  delivered  goods  of  greater 
value  without  so  entering  them:  "The  plain- 
tiff cannot  be  said  to  have  deposited  the  goods 
in  the  usual  and  ordinary  way,  for  the  pur- 


pose of  forwarding  them  to  the  defendant, 
unless  he  took  the  usual  and  ordinary  precau- 
tion, which  the  notoriety  of  the  carrier's  gen- 
eral undertaking  required,  with  respect  to 
the  goods  of  this  value,  to  insure  Qiem  a  safe 
conveyance;  that  Is  by  making  a  special  en- 
try of  them.  He  had  an  implied  authority, 
and  It  was  his  duty  to  do  whatever  was 
necessary  to  secure  the  responsibility  of  the 
carrier  for  the  safe  delivery  of  the  goods, 
and  to  put  them  In  such  a  course  of  con- 
veyance as  that,  in  case  of  a  loss,  the  defend- 
ant might  have  his  Indemnity  against  the 
caiTler."  2  Mechem  on  Sales,  f  1183,  and 
note. 

Arguendo,  we  agree  with  counsel  for  plain- 
tiff that  authority  In  the  vendor  to  enter  In- 
to a  limited  liability  contract  such  as  that 
under  consideration  need  not  be  expressly 
conferred  by  the  vendee,  but  may  be  Implied, 
either  from  a  course  of  dealing  between  the 
parties  or  from  a  known  practice  and  custom 
of  the  merchants  of  New  York  to  ship  goods 
by  express  without  declaring  their  value, 
unless  otherwise  directed  by  the  customer. 
But  this  concession  does  not  benefit  plaintiff, 
for  the  reason  that  the  sale  In  question  was 
the  first  business  transaction  between  the 
parties,  and  therefore  no  course  of  dealing 
existed  between  them,  and  the  existence  of 
a  custom  among  the  New  York  merchants 
not  to  state  the  value  of  goods  shipped  by 
express  Is  not  disclosed  by  the  agreed  state- 
ment. We  cannot  assume  without  proof  that 
there  was  a  custom  of  that  kind.  The  eighth 
paragraph  of  the  agreed  statement  goes  no 
further  than  to  say  it  was  customary  for 
New  York  merchants  to  ship  by  express  on 
the  forms  of  receipt  attached,  but  it  does  not 
say  that  It  was  customary  for  them  to  fall 
to  insert  the  value  of  the  goods  In  the  blank 
place  provided  for  such  statement  In  other 
words  the  stipulation  does  not  say  that  New 
York  merchants  were  In  the  habit  of  send- 
ing; out  goods  by  express  under  shipping  con- 
tracts which,  in  effect,  greatly  understated 
the  value  of  the  goods. 

We  conclude  that  the  burden  was  on  plain- 
tiff to  show  either  express  or  Implied  au- 
thority to  ship  the  goods  in  the  manner  he 
did,  and  that  such  authority  should  not  be 
implied  from  the  mere  direction  of  a  new 
customer  to  ship  "by  express." 

The  judgment  is  affirmed.    All  concur. 


SHEIiTON  V.  COOKSEY. 

{Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  1,  1909.) 

1.  Appeal  ano  Errob  (§  842»)— Question  of 

Law. 

An  instruction  in  the  nature  of  a  direction 
to  the  jury  to  find  for  the  plaintiff  raises  a 
qnestion  of  law. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3316-3330;  Dec.  Dig.  § 
842.*] 
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2.  Feacds,  Statute  of  (J  63»)— Cokvbtanck 

OF  LiA.ND— OBAIi  AOREEMGNI. 

The  title  to  land  being  in  defendant,  he 
orally  agreed  to  reconver  the  land  to  his  gna- 
tor;  the  ocmBlderstfon  Ming  the  nnpaid  par- 
chase  price,  Held,  that  the  agreement,  not  be- 
ing In  wiiiiBC  and  signed  by  the  parties,  was 
▼old  under  the  statute  of  frands.  R«v.  St  1890, 
{  3416  (Ann.-  St  1906,  p.  194d). 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat 
ate  of,  Cent  Dig.  i  100;   Dec.  Dig.  f  63.*] 

3.  Vendor  and  Pubchaseb  (§  266*)— Cohvbt- 
ANCE  or  Land  —  ObaIi  Agbeeicent— Ven- 
DOB's  Lien. 

Where  the  grantee  of  land  orally  reconvevs 
it  to  liis  grantor,  the  consideration  being  the 
unpaid  puFciiaBe  price,  and  the  afreemes*  is 
void  because  not  in  writing,  the  original  grantor 
notwithstanding  the  oral  agreement  to  reconvey 
retains  a  lien  on  the  land  and  its  proceeds  for 
the  amount  of  said  purchase  money  unpaid. 

[£jd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  266.*] 

4.  Evidence  (§  419*)  —  Pasoi.  Evidence  — 
Deeds— Recitai,  of  Reckift  of  Considera- 

TION. 

A  recital  in  a  deed  that  the  purchase  price 
had  been  paid  is  as  between  the  parties  in  the 
nature  of  a  receipt  and  subject  to  explanation. 

[EM.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  1 1912;  Dec.  Dig.  §  419.*] 

5.  Estoppel  (|  26*)— REcrrALa  in  Cohvit- 
ANCE— Payvent  or  Consideration. 

Defendant's  son  was  the  owner  in  fee  of  26 
acres  of  land.  He  conveyed  nine  acres  to  de- 
fendant reciting  in  the  deed  a  consideration  of 
$1,000  paid  in  fuIL  The  land  was  not  paid 
for,  and  subseqoently  it  was  orally  agreed  that 
defendant  should  reconvey  the  land,  and  there- 
after the  land  was  treated  as  belonging  to  the 
son.  The  land  was  later  sold  by  an  agent  for 
part  cash  and  the  balance  in  a  draft  Plaintiff, 
a  creditor  of  defendant,  garnished  the  draft 
held  by  the  agent  Held,  that  the  defendant's 
son  was  not  estoroed  to  deny  the  truth  of  the 
receipt  in  the  deed,  as  to  plaintiff,  since  plaintiff, 
not  having  paid  out  anything  on  the  strength 
of  the  recitai,  was  not  a  purchaser,  and  was  not 
prejudiced  thereby. 

[Ed.   Note.— For   other   cases,    see   Estoppel, 
Cent  Dig.  §  61 ;  Dec.  Dig.  §  23.*] 
6i  Gabnishhxnt   ({   206*)— Jurisdiction   of 

Oabnishee}— Notice  to  Claimant^Failubk 

Of. 

Rev.  St.  1899,  i  8459  (Ann.  St  1900,  p. 
1985),  provides  that  if  the  garnishee  disclose 
in  his  answer,  and  declare  his  belief,  that  the 
debt  owin^  by  him  to  defendant,  or  the  supposed 
property  in  his  hands,  has  been  sold  or  assigned 
to  a  third  person,  and  the  plaintiff  contests  or 
disputes  the  existence,  force,  or  validity  of  such 
sale  or  assignment,  the  court  shall  make  an  or- 
der upon  the  supposed  vendee  or  assignee  to  ap- 
pear at  a  designated  time  and  sustain  his  claim 
to  the  property  or  debt.  Defendant's  son  was 
the  owner  of  26  acres  of  land  in  fee.  He  con- 
veyed 9  acres  of  the  land  to  defendant.  The 
land  was  later  orally  reconveved  to  the  son. 
Subsequently  the  land  was  sold  by  an  agent, 
and  the  draft  for  the  purchase  price  was  gar- 
nished while  in  the  agent's  hands.  The  son  was 
not  notified  nor  made  a  party  to  the  proceed- 
'ings.  Held,  that  the  court  had  jurisdiction  of 
the  garnishee  notwithstanding  the  failure  to  no- 
tify the  son  and  to  make  him  a  party  to  the  pro- 
ceedings, since  section  8459  is  directory  only, 
and  the  conrt  had  the  right  under  the  pleading 
to  pronounce  upon  them  in  the  son's  absence, 
as  neither  party  had  demanded  that  he  should 
be  brought  oefore  the  court 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  f  398;    Dec.  Dig.  S  206.*] 


7.  Garnibhkent  (i  52*)  —  Possession  of 
Agent  as  Possession  of  PbinoipaI/— Bui.e 
Not  Appuoable. 

The  rule  that  the  iMssession  of  the  agent 
la  the  possession  of  the  jprindpal  does  not  apply 
to  garnishment  proceedmgs,  as  the  object  therv 
is  to  seize  or  detain  the  res,  which  is  the  8ul>- 
ject-matter  of  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Gent  Dig.  S|  102,  104;   Dec.  Dig.  f  CS2.*] 

Appeal  from  Circuit  Court,  Gmndy  Ooirn- 
ty;  G.  W,  Wannamaker,  Judge. 

Action  by  Frank  B.  Sbelton,  as  administra- 
tor of  David  R.  Shelton,  deceased,  against 
Vincent  Cooksey,  defendant,  and  Mary  A. 
Cooksey,  as  administrator  <tf  the  estate  of 
John  S.  CSooksey,  deceased,  garnishee.  Judg- 
ment for  plaintiff,  and  the  garnishee  appeals. 
Reversed  and  remanded. 

Hall  &  Hall,  for  appellant  Harber  tc 
Knight,   for   respondent 

BROADDDS,  P.  J.  The  controversy  grows 
out  of  a  garnishment  proceeding.  The  plain- 
tiff Institnted  snit  in  the  circuit  conrt  of 
Grundy  county  and  sued  ont  attachment  In 
aid  thereof,  by  means  of  which  a  certain 
fund  In  the  hands  of  John  S.  Cooksey  was 
gamisheed.  The  garnishee  answered  that 
the  fund  did  not  belong  to  the  defendant 
Vincent  Cooksey,  but  that  It  was  the  prop- 
erty of  George  Cooksey.  The  cause  was  tried 
on  the  issues  raised  by  the  answer  of  the 
garnishee;  the  alleged  claimant  George  Cook- 
sey not  haying  been  made  a  party  to  the 
cause.  For  a  long  time  prior  to  this  suit 
defendant,  Vincent  Cooks^,  was  a  resident 
of  Mercer  county,  oigaged  in  farming  and 
dealing  in  stock.  The  plaintiff  became  sure- 
ty for  him  to  the  extent  of  several  thousand 
dollars,  of  which  amount  plaintiff  was  com- 
pelled as  such  surety  to  pay  about  $600.  De- 
fendant then  removed  to  Grundy  county, 
and  afterwards  to  the  state  of  Arkansas, 
where  the  claimant,  George,  now  resides. 
At  the  time  George .  Cooksey  removed  from 
Missouri,  where  he  had  previously  resided, 
to  Arkansas  in  company  with  his  father,  the 
defendant,  Vincent,  he  was  the  owner  In 
fee  of  26  acres  of  land  In  Grundy  county. 
On  Angnst  19,  1908,  be  conveyed  9  acres  of 
this  tract  to  the  defendant,  in  the  deed  to 
which  there  is  a  recited  consideration  of 
$1,000  paid  in  full.  The  .testimony  went  to 
show  that  it  was  worth  about  $1,300.  There 
was  testimony  given  to  show  that  the  pur- 
chase price  for  the  land  had  not  been  paid, 
and  it  is  claimed  that  a  short  time  after  the 
date  of  said  deed  defendant  proposed  to  re- 
convey the  land  to  George  In  payment  of  the 
unpaid  purchase  price;  that  George  agreed 
to  the  proposition,  and  thereafter,  according 
to  the  evidence  of  both  parties,  the  land  was 
treated  as  belonging  to  (3eorge.  For  the 
pnriwse  of  sustaining  his  theory  of  the  case, 
the  garnishee  introduced  evidence  tending 
to  prove  that,  after  his  financial  fallnre  in 
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Mercer  comity,  the  defendant  had  not  been 
able  to  retrleTB  his  losses,  and  therefore  he 
could  not  have,  and  did  not,  pay  the  pnr^ 
chase  price  of  the  land.  The  defendant  mov- 
ed back  to  Missouri,  and  took  charge  of  the 
land,  rented  It,  received  the  money,  paid  the 
taxes,  and  It  Is  alleged  sent  the  rent  mostly 
to  George;  but  It  was  shown  In  the  evi- 
dence that  he  Informed  the  tenant  that  he 
was  the  owner  of  the  land,  and  he  made  wit- 
ness by  the  name  of  Llckey  his  agent  to  sell 
the  entire  26  acres,  but  told  him  only  9  acres 
of  It  was  In  hlB  name.  The  garnishee  con- 
tracted a  sale  of  the  entire  26  acres  to  a 
Mr.  Robinson  for  the  agreed  sum  of  $1,800, 
and  defendant  and  George  and  wife  Joined 
In  a  deed  to  the  purchaser,  who  paid  $100 
at  the  time  the  contract  was  entered  into, 
and  the  remainder  In  a  draft  to  the  gar- 
nishee, which  was  gamlsheed  in  his  bands 
under  the  attachment  herein.  Other  matters 
arising  on  the  trial  will  be  noticed  hereafter. 
The  finding  and  Judgment  were  for  the  plain- 
tiff, from  which  the  garnishee  appealed. 

We  will  dispose  of  the  first. contention  of 
the  appelant,  that  the  court  erred  in  exclud- 
ing certain  evidence  offered  by  him,  by  the 
statement  generally  that  much  of  It  was 
wholly  incompetent  and  the  residue  immate- 
rial. We  do  not  understand  that  it  la  our 
dnty  to  take  np  such  matters  In  detail  in 
ordw  to  show  their  competency  or  incompe- 
tency, their  relevancy,  or  irrelevancy.  Tbe 
case  was  tried  by  the  court  upon  the  theory 
contained  in  instruction  1,  given  at  the  In- 
stance of  plaintiff,  which  Is  as  follows:  "By 
the  deed  read  In  evidence  of  August  19, 1903, 
from  George  to  Vincent  Cooksey,  for  the 
nine  acres  mentioned  by  the  witness,  George 
Cooksey  acknowledged  to  have  received  the 
full  purchase  price  of  said  lands.  And,  even 
fhongh  the  same  may  not  in  fact  have  been 
paid,  and  even  though  months  thereafter  the 
said  Vincent  may  have  vertwUy  agreed  to 
convey  said  lands  to  said  George,  or  agreed 
tliat,  when  It  was  sold,  the  said  George  might 
receive  payment  of  said  purchase  price,  yet 
this  did  not  operate  to  transfer  any  right, 
title,  or  interest  in  said  premises  to  said 
George,  or  give  him  in  this  proceeding  any 
rights  as  against  plaintiff  to  the  purchase 
price  paid  therefor  by  witness  (Cooksey)  Rob- 
inson, nor  did  it  give  to  the  garnishee,  John 
8.  Cooksey,  any  right  whatever  to  bold  the 
proceeds  of  said  sale  of  said  nine  acres  as 
against  the  plaintiff  and  proceedings  of  gar- 
nishment had  herein.  But  said  George  hav- 
ing conveyed  said  premises  to  said  Vincent, 
and  there  never  having  been  any  reconvey- 
ance thereof,  the  said  Vincent  had  the  right 
to  sell  and  convey  the  same,  and  the  proceeds 
thereof  under  the  circumstances  aforesaid 
were  subject  to  attachment  and  garnishment 
herein;  and,  if  the  Jury  find  from  the  evi- 
dence that  after  the  proceeds  of  said  sale  of 
nine  acres  to  said  Robinson  came  into  the 
liands  of  said  John  8.  Cooksey,  garnishee 
herein,  be,  the  said  John  8.  Cooksey,  was 


gamlsheed,  and  this  prior  to  remitting  said 
proceeds  to  the  said  George  Cooksey,  the 
Jury  will  find  for  the  plalntlft  as  against 
said  gamlshee,  and  determine  the  value  of 
the  interest  of  the  said  Vincent  Cooksey  In 
said  draft  as  in  other  Instrnctlon  herein  spec- 
ified." The  instruction  was^  in  the  nature 
of  a  direction  to  the  Jury  to  find  for  the 
plaintiff.  The  qnestlon  is  therefore  one  of 
law;  as  the  instrnctlon  is  predicated  upon 
the  theory  that,  the  title  being  in  defendant, 
his  agreement  to  reconvey  the  land  to  George 
Cooksey,  the  consideration  being  the  unpaid 
purchase  price,  the  agreement  not  being  in 
writing  and  signed  by  the  parties,  is  void 
under  the  statute.  Section  3416,  Rev.  St. 
1899  (Ann.  St  1906,  p.  1949).  The  theory  of 
the  court  was  right  in  so  far  as  such  verbal 
agreement  was  concerned,  but  it  Is  insisted,' 
and  correctly,  that,  notwithstanding  said  oral 
agreement  of  Vincent  Cooksey  to  reconvey 
the  land  to  George,  the  latter  had  a  lien 
on  the  land  and  its  proceeds  for  the  amount 
of  said  purchase  money  unpaid;  and  such 
Hen  was  enforceable  both  in  law  and  equity. 
Johnson  ▼.  Burks,  103  Mo.  App.  221,  T7  8. 
W.  133.  We  do  not  understand  that  respond- 
ent seriously  takes  issue  with  appelant  on 
that  question,  but  denies  it  has  any  applica- 
tion by  reason  of  the  recitals  In  the  deed 
that  the  purchase  price  of  land  had  been 
paid.  As  between  the  parties,  sudi  a  recital 
was,  in  effect.  In  the  nature  of  a  receipt,  sub- 
ject to  explanation.  Wheeler  r.  Land  Co., 
193  Mo.  279,  91  S.  W.  1050. 

But  it  is  insisted  that  such  recitals  acted 
upon  by  third  parties  in  good  faith  without 
Icnowledge  of  the  facts  and  to  their  prejudice 
operates  as  an  estoppel,  and  parties  disking 
such  recitals  are  precluded  from  denying  their 
purport  It  Is  said:  "Where  the  vendor  of 
property  gives  to  the  purchaser's  agent, 
through  whom  the  purchase  was  made,  a 
receipt  in  full  for  the  purchase  money,  and 
thq  purchaser,  In  good  faith,  relying  on  the 
truth  and  validity  of  the  receipt,  pay  the 
amount  to  the  agent,  the  vendor  is  estopped 
as  between  him  and  the  purchaser  from  de- 
nying the  truth  of  the  receipt  •  •  • " 
Miller  V.  Sullivan  &  Co.,  26  Ohio  St  639. 
And  a  like  holding  is  announced  in  Bunton  v. 
Palm  (Tex.)  9  S.  W.  182;  Atkins  v.  Payne, 
190  Pa.  B,  42  Atl.  878;  San  Luis  Obispo 
County  V.  Pettlt,  100  Cal.  442,  34  Pac.  1082; 
Turner  v.  FUnn,  72  Ala.  532.  While  the 
law  as  thus  stated  has  our  unqualified  ap- 
proval, we  are  of  the  opinion  that  plaintiff 
has  not  brought  himself  vrlthln  the  scope 
of  its  protection.  He  was  not  a  purchaser. 
He  paid  ont  nothing  on  the  strength  of  the 
recital.  It  is  true  he  has  incurred  costs  in 
his  effort  to  subject  the  proceeds  of  the  sale 
of  the  land  to  the  payment  of  his  Judgment; 
but  that  fact  alone  will  not  suffice.  He  has 
not  been  prejudiced  in  the  sense  meant  by 
the  use  of  that  word.  The  instruction  should 
not  have  been  given. 

The  samlshee  denies  that  the  court  liad 
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jurisdiction  of  the  garnishee  because  of  fail- 
ure to  give  notice  and  make  the  claimant, 
George  Cooksey,  a  party.  Section  3459,  Rev. 
St.  1899  (Ann.  St  1906,  p.  1985),  provides: 
"If  the  garnishee  disclose  in  his  answer,  and 
declare  his  belief,  that  the  debt  owing  by 
him  to  the  defendant,  or  the  supposed  prop- 
erty of  the  defendant  In  his  hands,  has  been 
sold  or  assigned  to  a  third  person,  and  the 
plaintiff  contests  or  disputes  the  existence, 
force  or  validity  of  such  sale  or  assignment, 
the  court  shall  make  an  order  upon  the  sup- 
posed vendee  or  assignee  to  appear  at  a 
designated  time  and  sustain  his  dalm  to  the 
property  or  debt."  This  statute  Is  held  to  be 
directory  only,  and  the  court  had  "the  right 
under  the  pleadings  to  pronounce  upon  them. 
In  the  absence  of  the  claimant,  as  neither 
-party  had  demanded  that  he  should  be 
brought  before  -the  court"  McKlttrlck  v. 
Clemens,  52  Mo.,  loc.  dt  163;  Swartz  v. 
Riner,  66  Mo.  App.  476;  Lindsay  v.  Brooks, 
82  Mo.  App.  801. 

There  Is  a  further  contention  by  appellant 
that,  as  the  garnishee  was  the  claimant's 
agent,  his  possession  _  at  the  time  of  the 
service  of  the  garnishment  was  the  posses- 
sion of  such  claimant;  and  that  therefore, 
the  Judgment  against  him  was  wholly  unau- 
thorized. It  Is  true  that  possession  of  the 
agent  as  a  Action  of  law  is  often  treated  as 
the  possession  of  the  principal,  but  this  rule 
does  not  apply  In  cases  like  this,  where  the 
object  Is  to  seize  or  detain  the  res  which  is 
the  subject-matter  of  litigation. 

There  was  only  one  issue  in  the  case,  via.: 
Was  Vincent.  Cooksey  Indebted  to  George 
Cooksey  for  tiie  purchase  price  of  the  land 
at  the  time  of  service  of  garnishment?  And 
the  case  should  be  tried  on  that  Issue  alone. 

Reversed  and  remanded.     All  concur. 


MIJRPHT  T.  ST.  JOSEPH  RT.,  LIGHT. 

HEIAT  &  POWER  CO. 

(Kansas  City  (Jourt  of  Appeals.     Missouri. 

Nov.  1,  1909.) 

Stbekt  Railboads  (S  103*)— Injubt  at  Oboss- 

IRQ — CONTBIBUTOBT   NEQLIGENCB— HUMANI- 
TABIAR   DOCTBINK. 

Where  the  motorman  saw,  or  conld  nave 
seen,  the  peril  of  a  person  crossing  the  track  in 
time  to  have  avoided  the  injury,  tne  company  is 
liable,  notwithstanding  the  negligence  of  the 
person  injured. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  219;  Dec.  Dig.  S  lOS.'l 

Appeal  from  Circuit  Court,  Buchanan 
County  ;•  L.  J.  Eastin,  Judge. 

Action  by  Mary  F.  Murphy  against  the  St 
Joseph  Railway,  Light,  Heat  &  Power  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Mytton  &  Parkinson,  for  appellant  R.  A. 
Brown,  for  respondent. 


ELLISON,  J.  Plaintiff  seeks  damages 
from  defendant  a  street  railway  company 
in  St  Joseph,  for  personal  injuries  inflicted 
by  one  of  its  cars.  The  trial  court  sustained 
a  demurrer  to  the  evidence  given  for  plain- 
tiff. 

The  evidence  in  plaintiff's  behalf  tended  to 
prove  that  she  was  a  woman  68  years  of  age 
and  was  returning  to  her  home  with  some 
provisions  she  had  purchased  from  a  nearby 
grocery.  She  was  wearing  a  sunbonnet,  and 
in  consequence  her  vision  to  either  side  was 
greatly  obstructed.  When  she  came  on  the 
street  near  the  place  where  she  was  injured, 
a  car  had  just  passed  going  south  on  the  west 
track  and  stopped  on  the  south  side  of  the 
street.  The  car  was  standing  there  when 
plaintiff  left  the  sidewalk  to  cross  the  street 
in  which  were  the  defendant's  tracks.  She 
did  not  look  for  a  northbound  car  on  the 
east  track,  but  continued  towards  the  tracks. 
She  crossed  the  west  track,  and  had  just  put 
her  foot  on  the  west  rail  of  the  east  track, 
when  she  was  struck  by  the  northbound  car. 
She  walked  slowly,  and  gave  no  evidence  of 
knowledge  of  approaching  danger.  It  is 
conceded  she  was  grullty  of  negligence  in  not 
looking  out  for  the  car  and  avoiding  a  col- 
lision; but  it  is  claimed  that  defendant's 
motprman  saw  her  dangerous  position,  or 
should  have  seen  It,  in  time  to  have  stopped 
the  car,  and  that  therefore  she  made  out  a 
case  within  the  humanitarian  rule.  We  tlilnk 
the  dalm  well  made.  There  is  no  reasonable' 
ground  upon  which  to  distinguish  the  case 
from  that  of  Waddell  v.  Ry.  Co.,  213  Mo.  8, 
111  S.  W.  642. 

Defendant  in  argument  endeavored  to 
show  that  plaintiff's  action  in  stopping  a  mo- 
ment between  the  tracks  was  evidence  to  the 
motorman  that  she  would  not  get  into  dan- 
ger; but  in  point  of  fact  there  was  evi- 
dence which  tended  to  prove  she  was  then  In 
danger,  unless  the  car  stopped.  If  the  tes- 
timony in  plalntUTs  behalf  is  to  be  accepted 
as  true,  the  motorman  should  have  seen  her 
dangerous  position,  -  and  could  have  stopped 
the  car  in  time  to  have  avoided  striking  her. 

A  case  was  made  for  the  opinion  of  a  jury, 
and  the  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


CLAVER  et  al.  v.  WOODMEN  OP  THE 
WORLD. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  1,  1909.) 

1.  Affeai,  AND  Ebbob  ({  685*)— Rboobd— Dx- 

FBCTS— ABSTBACT. 

An  appeal  will  not  be  dismissed  I>ecan8e 
the  abstract  of  record  fails  to  show  the  filing  of 
a  bill  of  exceptions,  as  the  cause  is  still  b^ore 
the  court  on  Uie  record  proper. 

[E!d.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §f  2776-2778;  Dec.  Dig.  §635.*] 
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2.  Appkai.  and  Ebrob  (t  635*)— BzcoKD— De- 
fects— Abstbact. 

The  failure  of  an  abstract  of  the  record  to 
show  the  taking  of  an  appeal  justifies  a  dismiss- 
al of  the  appeal  for  want  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  H  2776-2782;  Dec.  Dig.  {  635.*) 

Appeal  from  Circuit  Court,  Buchanan 
County ;  C.  A.  Mosman,  Judge. 

Action  by  Ethel  N.  Claver  and  another 
against  the  Woodmen  of  the  World.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Appeal  dismissed. 

Casteel  &  Bennett,  for  appellant.  Brew- 
ster, Farrell  &  Mayer,  for  respondents. 

PER  CURIAM.  This  suit  Is  founded  on  a 
death  benefit  certificate  issued  by  defendant, 
a  fraternal  beneficiary  society.  Verdict  and 
Judgment  were  for  plaintllt,  and  defendant 
appealed.  After  the  submission  of  the  cause, 
respondent  filed  a  motion  to  dismiss  the  ap- 
peal on  the  grounds  that  the  abstract  of  rec- 
ord filed  by  appellant  falls  to  show  the  filing 
of  an  affidavit  for  appeal,  motion  for  a  new 
trial,  motion  In  arrest,  or  bill  of  exceptions, 
and  falls  to  show  any  ruling  on  motions  for 
a  new  trial  or  in  arrest,  or  that  time  was 
granted  in  which  to  file  bill  of  exceptions. 

We  find  the  abstract  to  be  deficient  as 
charged  In  this  motion.  Respondent  in  an- 
swer to  the  motion  confesses  the  insufficiency. 
and  asks  leave  to  file  a  supplemental  ab- 
stract 

The  failure  of  the  appellant  to  show  in  his 
abstract  the  record  entries  relating  to  the 
bin  of  exceptions  would  not  Justify  us  in 
dismissing  the  appeal,  since  the  cause  would 
still  be  before  us  on  the  record  proper;  but 
the  failure  of  the  abstract  to  show  the  taking 
of  an  appeal  is  fatal  to  our  Jurisdiction  over 
the  cause  and  compels  us  to  sustain  the  mo- 
tion to  dismiss.  We  do  not  think  the  appel- 
lant has  disclosed  a  good  reason  for  leave  to 
file  a  supplemental  abstract  (Harding  v.  Be- 
doll.  202  Mo.  625,  100  8.  W.  638;  Redd  v. 
Railroad,  122  Mo.  App.  93,  98  S.  W.  89).  and 
the  application  for  such  leave  Is  denied. 

The  order  of  submission  Is  set  aside,  and 
the  appeal  dismissed.    All  concur. 


DAWSON  ▼.  QTHNOr,  O.  &  K.  C.  R.  CO. 

.  (Kansas  City  Court  of  Appeals.    Missouri.    Nov. 
1,  1909.) 

1.  Cabbiebs  a  229*)  —  Cabbiaob  of  Live 
Stock  -r  Neglioent  Dv.at  —  Measubb  of 
Damages. 

A  shipper  of  cattle  is  entitled  to  recover 
compensation  for  the  actual  loss  be  suffers  on 
aoconnt  of  the  negligent  delay  of  the  carrier, 
which  loss  may  consist  of  depreciation  in  mar- 
ket value,  of  loss  in  weight,  and  of  loss  on  ac- 
count of  the  stale  appearance  of  the  animals. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  !§  963,  064 ;   Dec.  Dig.  S  229.*] 


2.  Cabbiebs  ({  228*)  —  Cabbiaob  of  Livb 
Stock— Neguobnt  Delat—Damages— Evi- 
dence. 

In  an  action  against  a  carrier  for  negli- 
gent delay  In  shipping  cattle,  a  finding  for  plain- 
tiff for  the  loss  occasioned  by  the  decline  in 
the  market  between  the  time  his  cattle  should 
have  arrived  and  did  arrive  could  not  be  sus- 
tained, where  plaintiff  did  not  show  at  what 
Erice  he  sold  the  cattle,  but  only  proved  the 
ighest  market  price  on  the  two  dates,  as  nei- 
ther the  court  or  jury  have  the  right  to  indulge 
in  speculation  or  inference  to  supply  an  indis- 
pensable fact  in  the  chain  of  proof. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  060;    Dec.  Dig.  {  228.*] 

8.  Appeai.  and  Ebrob  ({  909*)— Pbesump- 
TI0N8  —  Carriage  of  Live  Stock  —  Negli- 
gent Delay — Assumption  as  to  Pbice  Ob- 
tained. 

Nor  could  it  be  assumed  on  appeal  that  he 
sold  for  the  highest  market  price  on  the  day  of 
the  sale,  as  the  court  cannot  say  as  a  matter 
of  law  that  he  did  not  obtain  a  higher  price. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3675;   Dec.  Dig.  |  909.*) 

4.  Cabbiebs  ({  228*)  —  Cabbiage  or  Live 
Stock— Negligent  Delay— Damages— Evi- 
dence. 

Nor  could  plaintiff  recover  tor  loss  occa- 
sioned by  the  stale  appearance  of  the  cattle 
caased  by  such  negligenf  delay,  where  it  was  not 
shown  that  the  cattle  were  rendered  stale  by  the 
delay,  or  that  plaintiff  on  that  account  was  com- 
pelled to  sell  them  for  a  less  price  than  other- 
wise should  have  been  received. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  060;   Dec.  Dig.  (  228.*] 

Appeal  from  Circuit  Court  Clinton  Coun- 
ty;  A.  D.  Bumes,  Judge. 

Action  by  J.  Lee  Dawson  against  the 
Quincy,  Omaha  &  Kansas  City  Railroad  Com- 
pany. Judgment  for  plaintiff,  an^  defendant 
appeals.    Reversed  and  remanded. 

H.  T.  Herndon  and  J.  G.  Trimble,  for  ap- 
pellant   Pross  T.  Cross,  for  respondent 

JOHNSON,  J.  Plaintiff  shipped  two  car 
loads  of  fat  cattle  over  defendant's  railroad 
from  Trimble,  Mo.,  to  the  Union  stockyards 
at  Chicago.  The  shipment  left  Trimble  In 
the  afternoon  of  October  5,  1903,  and  did 
not  arrive  at  Its  destination  until  the  after- 
noon of  October  7th — too  late  for  the  market 
of  that  day.  Plaintiff  alleges  that  In  the 
ordinary  course  of  transportation  the  cattle 
should  have  reached  the  stockyards  In  time 
for  sale  on  the  market  of  October  7th,  and 
that  the  delay  was  caused  by  the  negligence 
of  defendant.  The  evidence  Introduced  by 
plaintiff  tends  to  prove  these  allegations.  A 
trial  to  a  Jury  resulted  In  a  verdict  and  Judg- 
ment for  plaintiff  in  the  sum  of  $200.67,  and 
the  cause  Is  here  on  the  appeal  of  defendant. 

No  point  Is  made  that  the  petition  does 
not  state  a  cause  of  action,  or  that  the  evi- 
dence of  plaintiff  Is  not  sufficient  to  take  the 
case  to  the  Juiy  on  the  issue  of  negligence; 
but  It  Is  argued  by  defendant  that  the  evi- 
dence of  plaintiff  fails  completely  to  show 
that  plaintiff  suffered  any  damage  on  ac- 
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count  of  the  delay,  and  therefore  that  he 
ahonld  not  have  been  i>ennltted  to  recover 
more  than  nominal  damages.  The  petition 
alleges  that  plaintiff  was  damaged  $74.67  on 
accomit  of  depredation  in  the  market  value 
of  cattle,  $76.22  on  account  of  loss  In  weight 
suffered  by  the  cattle  from  the  negligent  de- 
lay, $49.78  on  account  of  the  stale  condition 
and  appearance  of  the  cattle  caused  by  the 
delay,  and  $5  on  account  of  extra  feed.  The 
last  item  appears  to  have  been  abandoned 
at  the  trial.  On  the  measure  of  damages 
the  court,  at  the  request  of  plaintiff,  Inatmct* 
ed  the  Jury  "^at.  If  they  find  for  the  plain- 
tiff, they  will  assess  Iiis  damages  at  such 
sum  as  they  may  believe  from  the  evidence 
he  has  sustained,  by  reason  of  the  negligent 
delay  in  shipping,  as  follows:  First.  For 
any  loss  to  plaintiff  occasioned  by  any  de-' 
dine  In  the  market  at  Chicago,  if  any,  be- 
tween the  time  plaintiff's  cattle  should  have 
arrived  and  the  time  they  did  arrive,  provid- 
ed you  find  from  the  evidence  said  cattle 
did  not  arrive  within  a  reasonable  time,  not 
to  exceed  the  amount  sued  for  on  that  ac- 
count, $74.67.  Second.  For  any  shrink  in 
the  weight  of  said  cattle,  over  and  above  fhe 
ordinary  and  usual  shrinkage  of  like  cattle, 
from  being  shipped  from  the  said  station  of 
Quincy  to  Chicago,  if  any,  over  the  road  of 
the  Chicago,  Burlington  &  Quincy  Railway, 
not  to  exceed  the  sum  of  $76.22.  Third.  For 
any  loss  to  plaintiff  occasioned  by  the  stale 
appearance  of  said  cattle,  if  any,  caused  by 
such  negligent  delay,  if  any,  on  the  part  of 
and  while  on  the  road  of  Chicago,  Burling- 
ton &  Quincy  Railway  Company  in  shipping, 
not  to  exceed  the  sum  of  $49.78.  The  whole 
amount  of  your  verdict  not  to  exceed  the 
sum  of  $200.67." 

It  will  be  observed  that  the  verdict  of  the 
Jury  was  for  the  full  amount  of  damages 
claimed  by  plaintiff.  The  rule  for  the  meas- 
urement of  damages  in  such  cases  is  as  stat- 
ed in  this  tnstruction.  The  shipper  is  en- 
titled to  recover  compensation  for  the  actual 
loss  he  suffers  on  account  of  the  negligent 
delay  of  the  carrier.  Such  loss  may  con- 
sist of  depreciation  in  market  value,  of  loss 
In  weight,  and  of  loss  on  account  of  the 
stale  appearance  of  the  animals.  But  the 
trouble  with  the  plaintiff's  case  is  that  he 
has  failed  to  adduce  any  evidence  to  support 
the  first  and  third  of  the  items  claimed.  Rel- 
attve  to  the  first,  he  testified:    "Q.  Mr.  Daw- 


son, you  say  you  sold  your  cattle  on  the  8tb? 
A.  The  7th.  No ;  I  sold  them  on  the  8tb : 
yes,  sir.  Q.  State  whether  or  not  yon  are 
acquainted  with  the  best  market  prices  for 
cattle  of  the  kind  and  character  yours. was 
in  the  Chicago  market  on  the  8th  day  of 
October,  1903,  the  day  on  which  yon  sold 
them?  A.  Well,  there  was  a  decline  in  the 
market  Q.  I  asked  you  if  you  were  ac- 
quainted with  the  l>est  price  on  the  day  you 
sold  them?  A.  $5.15.  Q.  Xou  are  acquaint- 
ed with  the  prices?  A.  Tes,  sir.  Q.  What 
was  it?  A.  $5.15.  Q.  Were  you  acquainted 
with  the  best  market  price  for  cattle  of  this 
kind  and  class  on  the  7th,  the  day  before  you 
sold  them?  A.  Yes,  sir.  Q.  What  was  it 
then?  A.  $5.30."  But  he  does  not  state,  nor 
does  the  record  show,  at  what  price  he  sold 
his  cattle.  We  are  asked  by  counsel  for 
plaintiff  to  assume  that  he  sold  them  at  the 
highest  market  price  on  the  day  of  the  sale. 
We  cannot  do  this  for  the  reason  that  we 
cannot  say  as  a  matter  of  law  that  he  did 
not  obtain  a  higher  price.  It  devolved  on 
him  to  prove  his  damages,  and  neither  court 
nor  jury  have  the  right  to  indulge  in  specula- 
tion or  inference  to  supply  an  Indispensable 
fact  in  the  chain  of  proof;  and,  further, 
should  we  assume  that  plaintiff  sold  at  the 
highest  market  price  for  the  class  of  cattle 
to  which  his  belonged,  then  on  what  theory 
can  the  award  of  damages  for  the  stale  ap- 
pearance of  the  animals  l>e  sustained?  If 
the  highest  market  value  was  realized.  It  is 
obvious  no  loss  was  incurred  on  account  of 
their  stale  appearance,  ^nd  that  part  of  the 
verdict  clearly  was  erroneous. 

With  reference  to  the  third  item  plaintiff 
testifled:  "Q.  Are  you  acquainted  with  the 
effect  it  had  on  cattle,  if  any,  such  as  these 
were,  to  keep  tnem  in  cars  for  a  long  period 
of  time  and  hold  them  over  on  the  market? 
A.  Yes,  sir ;  it  gives  them  a  stale  appearance. 
Their  hair  looks  bad,  and  it  makes  a  differ- 
ence in  price."  It  is  not  shown  that  the 
cattle  in  question  were  rendered  stale  by 
the  delay,  or  that  plaintiff  on  such  account 
was  compelled  to  sell  them  for  a  less  price 
than  otherwise  should  have  been  received. 

Thus  it  appears  that  with  reference  to  the 
first  and  third  items  of  damage  the  verdict, 
being  wholly  unsustained  by  evidence,  is  the 
mere  product  of  conjecture,  and  it  follows 
that  the  Judgment  must  be  reversed,  and  the 
cause  remanded.    All  concur. 
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KEINSTRA  T.  KINO. 
(St.  Louis  Coart  of  Appeals,  Uissouri.    Nor.  17, 

IiAKDU>KD  AND  TENANT  ({  207*)— REN1>— LlA- 
BILITT. 

An  owner  leased  premises  to  indiriduals, 
who  formed  a  corporation,  and  assigned  the 
lease  to  tlie  corporation.  The  property  of  the 
corporation  was  sold  by  a  receiver,  and  a  new 
corporation  was  organized,  and  was  recognized 
u  tenant.  The  president  of  the  new  corpo- 
lation  paid  the  rent  by  his  individual  check. 
The  new  corporation,  while  the  president  so 
paid  the  rent,  carried  on  its  business  on  the 
premises.  Held,  that  the  new  corporation  occu- 
pied the  premises,  and  was  the  tenant,  and 
the  president  was  not  liable  for  future  rent, 
in  the  absence  of  evidence  that  he  used  the 
corporation  which  he  controlled  to  evade  person- 
al liability. 

[Eid.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  818;   Dec.  Dig.  i  207.*] 

Appeal  from  St  Louis  Circuit  Court;  Chas. 
Oaflln  Allen,  Judge. 

Action  by  Anton  Kelnstra  against  John  C. 
King.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

This  action  was  instituted  before  a  Justice 
of  the  peace,  whence  it  proceeded  to  the  cir- 
cuit court  It  is  nn  action  for  three  mouths' 
rent  to  wit  from  October  1,  1906,  to  Janu- 
ary 1,  1907,  at  $8.33%  a  month  for  part  of 
lot  No.  1  of  Ashland,  a  subdivision  of  part 
of  the  January  farm  In  the  city  of  Ferguson, 
county  of  St  Louis,  and  state  of  Missouri, 
bdng  the  same  property  described  in  the 
lease  of  said  Keinstra  to  Qeorge  W.  Downs 
and  others,  dated  June  1,  1885,  so  the  com- 
plaint says.  The  written  lease  shows  plain- 
tiff had  let  the  premises  to  George  W.  Dovnis, 
John  M.  Afihbrook,  and  Olive  P.  Downs  on 
June  1,  1895,  for  a  term  commencing  that 
day  and  to  end  June  1,  1912,  at  an  annual 
rental  of  $100,  payable  in  monthly  install- 
ments of  $8.33%.  Those  lessees  formed  a 
corporation  Imown  as  the  "Olive  Branch  Elec- 
tric Company,"  in  which  the  lessees  owned 
tbe  stock,  and  with  the  consent  of  plaintiff, 
the  lessor,  they  assigned  tbe  lease  to  said 
company.  That  company  erected  an  electric 
plant  on  the  ground,  and  operated  the  plant 
nntll  some  time  In  1898,  we  understand, 
when  a  receiver  was  appointed  for  It  and 
afterwards  the  property  was  sold  by  the  re- 
ceiver under  an  order  of  court  and  purchased 
by  Ida  A.  King,  defendant's  wife.  She  con- 
veyed the  property  to  the  Bang  Electric  Com- 
pany, a  corporation,  and  that  corporation  ex- 
ecuted a  deed  of  trust  to  her  to  secure  the 
purchase  money  of  $10,000.  The  King  Elec- 
tric Company,  of  which  defendant  was  presi- 
dent operated  the  plant  until  1901,  or  about 
three  years,  when  It  established  a  new  plant 
■t  De  Hodlamont  and  Bartmer  avenues  In 
St  Louis.  The  machinery  of  the  plant  on 
tbe  leased  property  was  moved  out  but  the 
bnlldlngs,  a  shed,  and  some  poles  were  left 


on  the  leased  property.  Whllb  the  King  Elec- 
tric Company  was  in  possession,  some  time 
after  It  abandoned  possession  and  up  to  the 
maturity  of  the  installment  In  suit  King, 
the  president  paid  the  rent  with  his  own 
Checks  most  of  the  time,  but  he  testlfled  he 
paid  out  of  the  funds  of  the  company,  as  he 
did  other  debts  of  the  coinpany.  In  every 
Instance,  save  one,  plaintiff  gave  receipts 
for  the  rent  to  King.  Mrs.  King  paid  the 
rent  for  a  while  with  her  personal  checks 
plaintiff  testified.  King  refused  to  pay  the 
rent  In  controversy,  saying  he  had  nothing 
more  to  do  with  the  property;  that  he  had 
sold  out  his  interest.  It  does  not  appear  the 
lease,  which  had  previously  been  assigned 
to  the  Olive  Branch  Electric  Company,  had 
ever  been  assigned  to  Mrs.  King  or  tbe  King 
Electric  Company.  The  King  Electric  Com- 
pany is  still  In  existence  operating  a  plant 
at  De  Hodlamont  Defendant  and  his  wife 
each  owned  49  shares  of  the  King  Electric 
stock  and  their  son  owned  two  shares.  After 
the  death  of  Mrs.  King  defendant  owned  98 
shares,  and,  the  son  having  died  also,  two 
men  named  Herman  and  Grossman  each  own- 
ed a  share.  At  the  request  of  defendant,  the 
court  gave  the  following  declarations  of  law: 
"The  court  declares  the  law  to  be  that  the 
defendant  is  not  liable  for  the  rent  here  sued 
for  under  or  by  reason  of  the  lease  read  In 
evidence.  The  court  declares  the  law  to  be 
that  if  the  court  finds  from  the  evidence  that 
the  only  acts  of  control  which  the  defendant 
exercised  over  the  premises  Involved  In  this 
suit  were  as  president  of  the  King  Electric 
Company,  and  that  said  company  was  a  cor- 
poration, then  plaintiff  is  not  entitled  to  re- 
cover, and  the  finding  must  be  In  favor  of 
tbe  defendant  The  court  Instructs  that  the 
mere  fact  that  Mr.  King's  personal  check 
was  used  in  paying  the  rent  of  the  premises 
in  question  does  not  entitle  plaintiff  to  re- 
cover in  this  suit  The  court  declares  the 
law  to  be  that  the  burden  is  upon  the  plain- 
tiff to  show  by  a  preponderance  of  the  evi- 
dence that  at  the  time  of  the  institution  of 
this  suit  the  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant  as  to 
the  premises  involved  In  this  suit  The  court 
declares  the  law  to  be  that  If  the  court  finds 
from  the  evidence  that  when  this  suit  was 
Instituted  the  King  Electric  Company  was 
in  possession  of  the  premises  here  in  ques- 
tion, and  that  the  rent  of  said  premises  was 
paid  by  defendant  King  as  president  of  said 
company  or  in  its  behalf,  then  plaintiff  can- 
not recover  In  this  action.  The  court  de- 
clares the  law  to  be  that  If  the  court  finds 
from  the  evidence  that  the  defendant  John 
C.  King  was  never  individually  or  by  agent 
in  possession  of  the  premises  here  in  ques- 
tion, then  the  plaintiff  Is  not  entitled  to  re- 
cover, and  the  finding  must  be  in  favor  of 
the  defendant"  No  declarations  were  given 
at  plalntltrs  request  but  the  court  found  a 
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yerdlct  and  Judgment  for  plaintiff,  and  de- 
fendant appealed. 


Kinealy  &  Kinealy,  for  appellant 
Settle,  for  respondent. 


Jas.  W. 


GOODB,  J.  (after  stating  the  facts  as 
above).  The  way  the  court  declared  the  law 
leaves  but  one  ground  on  which  defendant 
can  be  held  personally  liable  for  the  rent; 
1.  e.,  that  the  relation  of  landlord  and  ten- 
ant had  become  established  between  plain- 
tiff and  defendant  by  the  latter's  use  and  oc- 
cupation of  the  premises.  The  court  declared 
defendant  was  not  liable  by  virtue  of  the 
written  lease,  or  If  the  only  acts  of  control 
he  exercised  over  the  premises  were  as  presi- 
dent of  the  company;  that  the  relation  of 
landlord  and  tenant  between  him  and  plain- 
tiff must  have  existed  to  lay  him  liable;  that 
if  the  King  Electric  Company  was  in  pos- 
session of  the  premises  and  defendant  paid 
rent  as  president  of  said  company,  plaintiff 
could  not  recover,  and,  if  defendant  never 
was  as  an  individual,  or  by  agent,  in  pos- 
session of  the  premises,  plaintiff  could  not 
recover.  We  can  conceive  of  no  possible 
theory  under  which  defendant  can  be  made 
liable  In  view  of  those  declarations,  unless 
he  was  found  to  have  been  personally  In  the 
use  and  occupation  of  the  premises  and  the 
ienant  of  plaintiff.  Cohen  v.  Kyler,  27  Mo. 
123;  Hynes  v.  Bcker,  34  Mo.  App.  650,  638. 
The  dlfilculty  with  this  theory  is  there  is  no 
testimony  to  show  defendant  was  ever  as  an 
individual  in  occupation  of  the  premises  or 
tenant  of  plaintiff.  Plaintiff's  own  testimony 
shows  he  let  to  other  Individuals,  permitted 
them  to  assign  the  lease  to  the  Olive  Branch 
Company,  and,  after  that  company  had  sold 
out  under  a  receiver,  and  Mrs.  King  had 
purchased,  and  a  new  company,  the  King 
Electric,  had  been  organized,  recognized  the 
latter  as  tenant  and  in  possession,  and  had 
accepted  rent  first  from  Mrs.  King  and  then 
from  King.  It  is  true  he  testified  they  paid 
by  personal  checks,  but  we  regard  this  as  an 
immaterial  circumstance;  for  he  swore  the 
King  Electric  Company  carried  on  business  in 
the  plant  for  five  or  six  years,  then  moved 
the  machinery  away,  and  left  the  buildings 
there.  Plainly  under  all  the  testimony  it  was 
the  King  Electric  Coippany,  and  not  defend- 
ant, who  used  and  occupied  the  premises, 
and  was  the  tenant  of  plaintiff.  The  point 
has  not  been  made  that  defendant  Is  liable 
for  the  rent  as  owner  of  practically  the  entire 
stock  of  the  corporation,  and,  as  far  as  the 
evidence  shows,  there  were  at  least  two  oth- 
er stockholders  when  this  rent  accrued  who 
were  not  even  members  of  defendant's  fami- 
ly. Sometimes  when  an  Individual  attempts 
to  use  a  corporation  which  he  substantially 
owns  and  controls  as  a  cloak  to  evade  per- 
sonal liability,  a  court  wfll  disregard  the  cor- 
porate  existence.     Cook,    Corporations   (6th 


Ed.)  Si  6,  663.     Noting  had  been  advanced 
to  show  this  case  ought  to  be  determined  on 
that  proposition. 
The  Judgment  is  reversed.    All  concur. 


WARNER  et  al.   t.   MICHEL  et  al. 
(St.  Louis  Court  of  Appeals,  Missouri.    Nov.  2, 

1.  Tkiai.  (i  156*)— OvEBRULiNa  Demubbeb  to 

EVinENCE. 

Overruling  a  demurrer  to  plaintiCTs  evi- 
dence means  only  that  as  a  matter  of  law  there 
Is  some  evidence  to  be  weighed ;  so  that  there 
is  no  incongruity  in  doiu^  bo,  and  then  finding 
lor  defendant  on  an  equity  count,  and  setting 
aside  the  verdict  for  plaintiff  on  a  count  at  law, 
and  granting  a  new  trial  thereon,  this  meaning 
that  the  evidence,  when  weighed  by  the  court, 
was  unsatisfactory. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  354;   Dec.  Dig.  §  136.*] 

2.  New  Tbial  (S  72*)- Weight  of  Evidence. 

The  evidence  being  confiicting,  the  trial 
court,  considering  the  verdict  contrary  to  the 
weiglit  of  evidence,  could  set  it  aside,  and  grant 
a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  146;  Dea  Dig.  |  72.  •] 

Appeal  from  St  Louis  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Action  by  Franceska  Warner  and  another 
against  Frank  H.  Michel  and  others.  From 
an  adverse  judgment  and  orders,  plaintiffs 
appeal.    Affirmed. 

The  petition  In  this  case  contains  two 
counts,  the  first  asking  the  cancellation  of 
the  record  of  a  certain  deed  of  trust  given 
by  plaintiffs,  it  being  averred  that  the  debt 
secured  thereby  had  been  paid  and  discharg- 
ed in  fun,  and  that  the  plaintiffs  had  ten- 
dered the  necessary  fee  fixed  by  law  to  en- 
title them  to  have  the  satisfaction  of  the 
deed  of  trust  Indorsed  on  the  record  thereof. 
In  the  second  count,  averring  the  payment  of 
the  debt  secured  by  the  deed  of  trust  in 
full  and  the  tender  of  the  legal  fee  for  the 
release  thereof  on  the  margin  of  the  record, 
along  with  a  demand  that  the  release  be  in- 
dorsed, and  averring  the  refusal  of  the  de- 
fendants to  release  the  deed  of  trust  of  rec- 
ord, plaintiffs  demand  the  statutory  penalty 
of  10  per  cent  of  the  debt  as  damages  for 
failure  so  to  do.'  The  answer  admitted  the 
execution  of  the  notes  and  deed  of  trust,  but 
denied  all  other  allegations  in  the  petition. 
The  petition  embracing  legal  and  equitable 
causes  of  action  In  separate  counts,  by  stipu- 
lation of  parties  and  consent  of  the  court 
both  counts  were  tried  at  one  and  the  same 
time,  a  jury  being  Impaneled  to  try  the  is- 
sue involved  In  the  second  count  of  the  peti- 
tion, the  court  hearing  the  evidence  as  chan- 
cellor, so  far  as  it  related  to  the  first  count 
At  the  conclusion  of  the  trial,  the  court  founc 
in  favor  of  defendants  on  the  first  count  thus 
holding  that  the  plaintiffs  were  not  entitled 
to  have  the  deed  of  trust  released  of  record. 
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On  the  second  count,  bowever,  the  jury  re- 
turned a  verdict  in  favor  of  plaintiffs  for 
$150  damages  for  the  defendants'  failure  to 
release  tlie  deed  of  trust  of  record.  Both' 
parties  filed  motions  for  new  trial,  and  the 
court  sustained  the  defendants'  motion  for 
a  new  trial  of  the  second  count,  but  over- 
mled  the  plaintiffs'  motion  for  a  new  trial 
of  the  first  count,  whereupon  plaintiffs' duly 
perfected  an  appeal  to  this  court  It  is  not 
necessary  to  go  over  the  testimony  in  this 
case  any  further  than  to  state  that  it  appears 
that,  subsequent  to  the  giving  of  the  deed  of 
trust  which  secured  a  note  given  by  plain- 
tiffs for  $1,500,  one  of  the  plaintiffs,  John 
Warner,  the  husband  of  the  other,  went  to 
the  office  of  Hammell  &  Karlesklnd,  real 
estate  agents,  who  are  two  of  the  defendants 
here,  and,  talking  about  the  debt,  was  told 
that  he  and  his  wife  owed  the  firm  $65  for 
commissions  in  placing  this  loan,  which  It 
seems  was  a  renewal  of  a  former  loan  on  the 
same  property.  Whereupon  John  Warner 
gave  his  note  for  the  $65.  The  secured  loan 
not  being  paid  when  due,  and  plalntiflls  hav- 
ing been  notified  that  the  holder  of  the  note 
desired  payment,  the  property  was  advertised 
for  sale ;  the  note  not  having  been  paid.  Be- 
fore the  advertised  sale  took  place,  Mrs.  War- 
ner went  to  the  office  of  Hammell  &  Karles- 
klnd and  was  shown  the  account,  which  cov- 
ered the  note,  interest,  costs  of  advertising, 
and  a  fee  of  $5  for  drawing  up  the  advertise- 
ment. She  was  also  asked  what  she  was 
going  to  do  about  the  $65  note,  which  was 
then  shown  to  her.  It  appears  from  the  evi- 
dence that  this  was  the  first  time  Mrs.  War- 
ner knew  of  this  note.  She  became  angry 
when  It  was  shown  to  her,  and  tore  It  up. 
One  of  the  defendants  picked  up  the  pieces 
and  fastoied  them  together,  and  taking  up 
the  matter  with  Mrs.  Warner,  according  to 
her  testimony,  the  firm  agreed  to  accept  $25 
in  iwyment  of  the  note,  which  she  agreed  to 
pay,  but  according  to  the  testimony  -of  the 
defendants  she  agreed  to  pay  them  $40  if 
they  would  give  her  two  or  three  weeks  to 
pay  the  difFerence  between  the  money  which 
she  bad  brought  with  her  and  the  amount 
whidi  tliey  claimed.  Thereupon  the  note 
for  $%  was  turned  over  to  Mrs.  Warner  or 
her  husband,  and  she  paid  defendants  $1,550, 
which  was  all  the  money  she  had  with  her. 
According  to  the  statement  which  was  given 
her  at  the  time  there  was  due  on  the  note 
$1,500  principal,  $37.50  interest,  $26.86  for 
advertising  the  sale,  and  a  fee  of  $5  for  draw- 
ing up  notice  of  sale,  a  total  of  $1,568.30, 
and  also  $40  on  the  note  of  John  Warner, 
her  husband,  a  total  of  both  accounts  of 
$1,609.36l  According  to  the  defendants,  there 
was  still  due  them  $59.86  on  the  whole  trans- 
action, or  $19.36  on  account  of  the  deed  of 
trust  and  the  legal  costs  connected  with  the 
advertised  sale  under  that  It  is  claimed  by 
the  plaintiffs  that  the  $1,550  which  was  paid 
was  a  settlement  and  was  received  in  full  in 
payment  of  the  whole  transaction,  and  that 


one  of  the*  partners  had  told  tiie  attorney 
for  the  Warners  that  It  was  all  a  mistake 
to  claim  anything  from  them,  that  they  had 
paid  up  In  full.  On  the  other  hand,  the  de- 
fendants claim  that  the  $1,550  was  paid  on 
account  merely,  and  that  there  was  stUl  due 
them  on  the  deed  of  trust  and  the  legal  costs 
connected  with  it  $19.36,  or  on  the  whole 
transaction  between  them  and  the  Warners 
$69.36.  They  also  gave  evidence  to  the  ef- 
fect that  the  partner  who  had  said  the  mat- 
ter was  settled  was  mistaken,  and  that  the 
day  after  he  had  made  that  statement  to  plain- 
tiffs' attorney  over  the  telephone  another 
partner  had  called  on  that  attorney  and  ex- 
plained the  mistake.  The  court  as  chancel- 
lor found  for  defendants,  while  the  Jury 
found  for  plaintiffs.  Thereupon  the  court, 
on  motion  of  defendants,  set  aside  the  find- 
ing of  the  Jury  and  awarded  a  new  trial 
as  before  stated.  The  record  contains  the 
recital  that  the  court  sustained  defendants' 
motion  for  new  trial,  "because  the  verdict 
is  against  the  evidence  and  against  the 
weight  of  evidence,  and  against  the  law  un- 
der the  evidence."  In  the  record  proper  it 
is  set  out  that  the  motion  was  overruled, 
obviously  a  clerical  error,  as  other  parts  of 
the  record  and  briefs  and  argument  of  coun- 
sel show  that  defendants'  motion  for  a  new 
trial  was  sustained  "for  the  reasons  set  out 
in  the  first  point  of  defendants'  motion." 

tk  P.  Crlgler  and  D.  Murphy,  for  appel- 
lants.   J.  Ij.  Homsby,  for  respondents. 

REYNOLDS,  P.  3.  (after  stating  the  facts 
as  above).  Argument  is  made  by  the  coun- 
sel for  the  appellants  that,  as  the  court  had 
overruled  demurrers  interposed  to  the  evi- 
dence at  the  close  of  plaintiffs'  case,  as  well 
as  at  the  close  of  the  whole  case,  that  its  ac- 
tion was  tantamount  to  holding  that  the 
plaintiff  had  made  out  its  case.  That 
does  not  follow.  It  has  been  held  by  our 
Supreme  Court  that:  "Strictly  speaking, 
sustaining  a  demurrer  to  the  evidence  in  an 
equity  case  means  the  same  that  it  means  in 
a  law  case.  It  means  that  there  Is  no  evidence 
tending  to  sustain  the  plaintiffs'  case,  and 
therefore  none  for  the  trier  of  fact  to  weigh. 
In  a  law  case  the  court  might  with  propriety 
overrule  a  demurrer  to  the  plaintiffs'  evi- 
dence and  the  Jury  might  with  equal  proprie- 
ty find  for  the  defendant;  and  the  same  is 
true  in  an  equity  case.  The  court  might  over- 
rule the  demurrer  to  the  plaintiffs'  evidence, 
and  yet,  when  the  case  is  submitted  on  the 
evidence,  find  for  the  defendant  In  each 
case  it  means  that  as  a  matter  of  law  there 
is  some  evidence  to  be  weighed,  but  as  a 
matter  of  fact  the  evidence  when  weighed 
by  the  trier  of  fact  is  not  satisfactory."  An- 
thony V.  Kennard  Building  Co.,  188  Mo.  704, 
loa  dt  718,  87  S.  W.  921,  924.  There  is 
no  incongruity,  therefore,  in  the  acticm  of 
the  court  In  at  first  overruling  the  demurrer 
to  the  evidence  taken  on  each  count  and 
subsequently  finding  for  the  defendants,  and 
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in  refusing  to  take  the  case  from  the  jury  on 
the  last  count  of  the  petition,  and  then  set- 
ting that  verdict  aside.  As  will  he  noticed 
from  the  statement  of  the  facts,  which  we 
have  given  very  briefly  and  which  we  do  not 
think  It  serviceable  to  extend,  we  And  no  er- 
ror In  the  action  of  the  trial  cour^  in 
awarding  a.  new  trial.  The  evidence  was  con- 
flicting, and  It  was  for  the  trial  judge,  if 
he  considered  the  verdict  contrary  to  the 
weight  of  the  evidence,  to  set  it  aside. 

Its  Judgment  is  affirmed,  and  the  case  re- 
manded for  further  proceedings.    All  concur. 


COOK  et  aL  v.  SPENOB  et  aL 

(St  Louis  Court  of  Appeals.    Missouri.    Nov.  2, 
1909.) 

1.  oovbts  (§  17*)-^obibdiction  of  subject- 
Mattbb. 

A  court  of  general  jurlsdictiou  is  possessed 
of  Jurisdiction  of  the  subject-matter  if  it  baa 
jurisdiction  to  hear  and  determine  causes  of  the 
general  class  of  the  one  under  consideration. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i  48;   Dec.  Dig.  i  17.*] 

2.  Apfkarance  (8  19*)— What  Constitdtes — 
Acquisition,  or  Jukisdiction. 

Though  the  circuit  court  of  B.  county  had 
no  original  jurisdiction  in  unlawful  detainer 
touching  lauds  in  S.  county,  it  yet  had  power 
to  hear  and  determine  the  general  class  of  ac- 
tions of  unlawful  detainer,  and,  where  the  par- 
ties appeared  in  the  circuit  court  of  B.  county 
on  a  change  of  venue,  and  proceeded  to  trial, 
the  appearance  of  the  parties  gave  the  court 
jurisdiction  over  the  person  by  consent,  and  the 
defendant  thereby  waived  his  right  to  object  to 
the  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  i  79 ;   Dec  Dig.  I  19.*] 

3.  Appeal  and  Errob  (J  1232*)— Affirmance 
OF  Judgment— Effect— Appeal  Bond. 

Where  a  judgment  was  affirmed  on  appeal 
and  determined  to  be  valid,  and  the  covenant  of 
the  sureties  on  the  appeal  bond  was  to  pay  a 
"valid"  judgment,  if  such  should  be  obtained 
against  their  principal,  the  judgment  was  with- 
in the  covenant  of  the  sureties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4753;    Dec.  Dig.  f  1232.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; J.  L.  Fort,  Judge. 

Action  by  Laura  Cook  and  another  against 
K.  C.  Spence  and  another.  Judgment  for 
plaintiffs,  and  defendant  sureties  appeal. 
Afllrmed. 

Wommack  &  Welborn,  for  appellants.  N. 
A.  Mozley  and  H.  H.  Larlmore,  for  respond- 
ents. 

NORTONI,  J.  This  is  a  suit  on  an  appeal 
bond.  The  plaintiffs  recovered,  and  defendant 
sureties  appeal.  The  principal  In  the  bond 
abandoned  the  case  after  judgment  against 
him  in  the  circuit  court,  and  the  sureties 
only  prosecute  the  appeal,  nie  bond  sued  on 
was  given  upon  the  appeal  of  the  case  of 
Cook  V.  Penrod  from  a  Justice  of  the  peace 
to  the  circuit  court  of  Stoddard  county.    It 


appears  that  Cook  Instituted  an  action  of 
unlawful  detainer  against  the  defendant  Pen- 
rod  before  a  justice  of  the  peace  of  Stoddard 
county.  The  plaintiff  having  prevailed  in 
that  action  before  the  justice,  the  defendant, 
Penrod,  perfected  his  appeal  from  the  Judg- 
ment of  the  justice  to  the  circuit  court.  In 
connection  with  that  appeal,  the  present  de- 
fendants, Spence  and  Harper,  executed  the 
appeal  bond  now  In  suit  as  sureties  for  the 
defendant  Penrod.  Afterwards,  Hon.  Robert 
L.  Wilson  was  selected  as  special  judge  to 
try  the  issues  In  the  unlawful  detainer  case. 
It  appears  the  case  was  tried  before  Judge 
Wilson,  and  he  gave  judgment  for  the  de- 
fendant therein.  From  that  judgment,  an  ap- 
peal was  perfected  to  this  court  This  court 
reversed  the  judgment  referred  to  and  re- 
manded the  cause,  as  wiU  appear  by  refer- 
ence to  Cook  V.  Penrod,  111  Mo.  App.  128,  85 
S.  W.  676.  Thereafter  Judge  Wilson,  acting 
as  special  judge  in  the  cause,  declined  to 
further  proceed  with  the  same;  In  other 
words,  he  disqualified  himself,  on  his  own  mo- 
tion, from  sitting  as  special  judge  therein, 
and  ordered  the  venue  changed  to  the  circuit 
court  of  Butler  county.  After  the  case  of 
Cook  V.  Penrod  for  an  unlawful  -  detainer 
reached  the  circuit  court  of  Butler  county, 
and  when  It  was  upon  the  docket  for  trial, 
the  defendant,  Penrod,  through  his  counsel, 
sought  and  obtained  a  continuance  to  a  suc- 
ceeding term  of  the  Butler  circuit  court 
Tliereafter  the  cause  came  on  for  trial  in 
Butler  county,  and  the  defendant,  Penrod, 
together  with  his  counsel,  appeared  and  par- 
ticipated therein.  The  trial  resulted  in  a 
judgment  for  the  plaintiff  for  the  possession 
of  the  real  estate  in  controversy  which  was 
situate  in  Stoddard  county,  together  with  cer- 
tain interests,  damages,  rents,  and  costs 
amounting  in  the  aggregate  to  $964.  From 
that  Judgment  the  defendant,  Penrod,  appeal- 
ed to  this  court,  as  will  appear  by  reference 
to  the  case  of  Cook  v.  Penrod,  129  Mo.  App. 
377,  108  S.  W.  583. 

The  principal  argument  advanced  in  this 
court  for  a  reversal  of  the  judgment  on  that 
appeal  was  to  the  effect  that  the  circuit 
court  of  Butler  county  was  without  jurisdic- 
tion to  proceed  and  give  judgment  in  the 
cause  referred  to,  for  the  reason  that  Hon. 
R.  L.  Wilson,  the  special  judge,  was  without 
authority  under  our  statutes  to  order  a 
change  of  venue  from  the  circuit  court  of 
Stoddard  county  on  his  own  motion  upon 
feeling  himself  dlsquallfled  because  of  Inter- 
est etc.  On  that  appeal  this  court  stated  the 
question  for  decision,  and  expressed  Its  views 
thereon  in  the  following  language:  "The 
only  point  in  the  brief  which  need  be  advert- 
ed to  as  Involving  a  question  not  previously 
decided  is  the  contention  that,  as  Hon.  R.  L. 
Wilson  had  dlsquallfled  himself  to  sit  as  spe- 
cial Judge  on  account  of  his  Interest  in  the 
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case,  be  had  no  authority  to  change  the  ven- 
ue to  Cape  Glrardean  in  the  first  instance  and 
Bntler  county  in  the  second.  Whatever  mer- 
it there  might  have  been  in  this  position,  If 
properly  taken  and  held,  the  point  was  un- 
doubtedly waived  by  the  appearance  of  Pen- 
rod  in  the  circuit  court  of  Butler  county  and 
his  contest  of  the  issues  there.  Before  be 
raised  any  objection  to  the  jurisdiction  of 
said  court,  be  had  been  granted  one  con- 
tinuance, and  subsequently  was  granted  an- 
other, and  afterwards  participated  in  the 
trlaL  Neither  did  he  make  any  objection  to 
Judge  Wilson's  ordering  the  venue  changed 
to  Butler  county.  Hence  it  follows  he  waived 
the  point  he  now  makes  by  not  raising  it  at 
the  time  In  the  Stoddard  circuit  court.  Hax- 
ton  V.  Kansas  City,  190  Mo.  53,  88  S.  W.  714." 
The  judgment  in  the  unlawful  detainer  case 
was  affirmed  by  this  court  on  the  reasoning 
above,  and  the  present  plaintiff,  wlw  was 
plaintiff  in  that  action,  instituted  the  present 
suit  on  the  appeal  bond  given  by  Penrod  upon 
appealing  the  case  from  the  justice  of  the 
peace  of  Stoddard  county  in  the  first  instance. 
Upon  a  trial  of  the  issues  in  the  present 
action  on  the  appeal  bond  the  circuit  court 
gave  judgment  for  the  plaintiff.  From  that 
judgment  the  sureties  on  the  appeal  bond 
alone  appeal,  and  Insist  that  there  has  been 
no  breach  of  their  obligation  for  the  reason 
the  circuit  court  of  Butler  county  was  with- 
out Jurisdiction  to  give  a  valid  judgment 
against  Penrod,  the  principal  in  the  bond  in 
the  unlawful  detainer  suit  of  Cook  v.  Penrod, 
above  referred  to.  Quoting  from  appellant's 
brief,  they  say:  "The  defense  below,  and  the 
one  to  be  urged  here,  is  that  the  circuit  court 
of  Butler  county  did  not  have  jurisdiction  to 
render  a  judgment  in  the  principal  action 
which  would  be  binding  or  affect  these  de- 
fendants as  sureties  on  the  appeal  bond  of 
W.  R.  Penrod.  It  may  be  simply  stated  that 
if  the  circuit  court  of  Butler  county  had 
jurisdiction  and  authority  under  the  law  to 
render  the  judgment,  which  it  did  render, 
and  thereby  make  these  defendants  liable  as 
sureties  on  said  appeal  bond  to  pay  said 
judgment,  or  any  part  thereof,  then  the  judg- 
ment of  the  circuit  court  in  this  case  is  right, 
but,  if  the  Batler  circuit  court  did  not  have 
jurisdiction  to  render  said  judgment,  then 
the  judgment  in  this  case  is  wrong  and  should 
be  reversed."  This  being  a  suit  on  the  ap- 
peal liond,  it  is  important  to  examine  the  con- 
dition of  that  obligation.  The  bond  referred 
to  is  in  tlie  penal  sum  of  $500,  and  condition- 
ed as  follows:  "Now,  If  the  said  William 
Richard  Penrod  shall  prosecute  his  appeal 
with  effect  and  without  delay,  neither  com- 
mit nor  suffer  to  be  committed  any  waste 
or  damage  on  the  premises  whereof  restitu- 
tion is  adjudged,  and  shall  pay  all  rents  and 
profits,  damages  and  costs  that  may  be  ad- 
judged against  him,  and  shall  otherwise  abide 
the  jodgment  of  the  circuit  court  in  said 
cause,  then  this  recognition  to  be  void"— 


and,  of  course,  otherwise  the  bond  shall  re- 
main in  full  force  and  effect. 

Now  it  appears  from  the  condition  of  the 
bond  above  quoted  that  the  present  defend- 
ants as  sureties  convenanted  to  pay  all  rents 
and  profits,  damages,  and  costs  that  might  be 
adjudged  against  the  defendant,  Penrod,  in 
the  unlawful  detainer  action.  From  an  in- 
spection of  the  record  we  ascertain  that  a 
court  of  competoit  jurisdiction — that  is,  the 
circuit  court  of  Butler  county — entered  a 
judgment  against  the  principal  In  the  bond, 
Penrod,  for  the  sum  of  $964,  damages,  rents, 
interest,  and  cost  in  that  proceeding,  an«l 
that  none  of  this  amount  has  ever  been  paid 
by  him.  That  judgment  when  attacked  in  a 
direct  proceeding  by  appeal  was  affirmed  in 
this  court,  as  will  appear  by  reference  to 
Cook  V.  Penrod,  129  Mo.  App.  377,  106  S.  .W- 
583,  and  the  identical  argument  now  ad- 
vanced against  the  jurisdiction  of  the  Butler 
circuit  court  therein  was  rejected.  It  is 
very  true  that  under  our  statutes  the  drcnlt 
court  of  Stoddard  county  alone  was  possess- 
ed in  the  first  instance  of  jurisdiction  of  the 
appeal  from  a  Justice  of  the  peace  in  an  un- 
lawful detainer  action  concerning  land  situ- 
ate in  that  county.  However  this  may  be. 
the  circuit  court  of  Butler  county  is  a  court 
of  general  jurisdiction,  and  was  possessed  of 
Jurisdiction  over  the  subject-matter  of  the 
action  after  It  became  lodged  there.  The 
doctrine  in  this  state  is  that  a  court  of  gen- 
eral jurisdiction  Is  possessed  of  Jurisdiction 
of  the  subject-matter  if  it  has  jurisdiction  t<> 
hear  and  determine  causes  of  the  gencml 
class  of  the  one  under  consideration.  Al- 
though the  circuit  court  of  Butler  county  had 
no  original  jurisdiction  in  the  first  Instance 
pertaining  to  the  controversy  in  unlawful  de- 
tainer touching  lands  situate  in  Stoddard 
county,  it  nevertheless  had  jurisdiction  of 
the  general  class  of  such  actions  and  power 
to  bear  and  determine  them  when  presented. 
Posthlewalte  v.  Ghlselln,  97  Mo.  420,  !(• 
S.  W.  482;  Columbia  Brewery  Co.  v.  Forgey 
(App.)  120  8.  W.  625.  We  regard  it  wholly 
Immaterial  as  to  how  the  cause  of  Cook  v. 
Penrod  in  unlawful  detainer  found  its  way 
into  the  circuit  court  of  Butler  county.  It 
may  be  that  Judge  Wilson,  the  special  Judge, 
was  wlthbut  authority  to  order  the  venue 
changed  from  the  circuit  court  of  Stoddard 
county.  This  question  we  will  not  examine, 
and  on  it  we  express  no  opinion.  It  is  suf- 
ficient to  say  that  the  circuit  court  of  Butler 
county  is  possessed  of  power  to  hear  and  de- 
termine the  general  class  of  actions  of  unlaw- 
ful detainer  and  that  the  parties  appeared  In 
that  court  and  proceeded  to  trial  of  the  is- 
sue in  that  cause.  Of  course,  the  appearanco. 
of  the  parties  gives  jurisdiction  over  the  per- 
son by  consent,  and  the  defendant,  Penrod. 
thereby  waived  his  right  to  complain.  The 
judgment  in  that  case  is  valid  as  to  him. 
Cook  V.  Penrod,  120  Mo.  App.  377,  108  S.  W. 
583.    However  all  of  this  may  be,  we  regard 
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this  matter  as  Immaterial  at  this  time  when 
the  judgment  of  the  circuit  court  of  Butler 
county  In  the  case  of  Cook  v.  Penrod  Is  sub- 
jected to  a  collateral  attack  as  in  the  present 
proceeding.  That  Judgment  was  affirmed 
when  assailed  by  a  direct  attack  on  appeal, 
and  It  was  determined  to  be  a  valid  and 
binding  Judgment  upon  the  parties.  The 
covenant  of  these  sureties  on  the  appeal  bond 
was  to  pay  a  valid  Judgment,  if  such  should 
be  obtained  against  Penrod,  their  principal, 
in  the  bond.  It  may  be  that  the  question  as 
to  the  validity  of  that  Judgment  is  not  res 
^djudicata  in  the  present  action  in  so  far  as 
these  sureties  are  concerned  who  were  not 
parties  to  that  suit.  Be  this  as  it  may,  this 
-court  has  declared  that  Judgment  to  be  valid 
against  Penrod  and  will  adhere  to  that  rul- 
ing. 

The  Judgment  In  that  case  being  valid  as 
to  Penrod,  it  is  within  the  covenant  of  the 
sureties,  and  they  shbuld  respond  In  ac- 
cord with  the  condition  of  their  undertaking. 

The  Judgment  in  the  present  case  Is  for  the 
right  party,  and  should  be  affirmed.  It  is  so 
^ordered.    All  concur! 


P.   H.   SMITH  CO.  v.  liOUISVII/LB  &   N. 

R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Nov.  2, 

1909.     Rehearing  Denied   Nov.   16,   1909.) 

1.  Salm    (§i    291,    296*)  —  "Stoppage   in 
Tbansitu" — ^Nature  of  Right. 

The  "right  of  stoppage  In  tranaitu"  exists 
where  the  goods  have  not  been  paid  for  and 
the  buyer  is  insolvent,  but  the  right  presup- 
poses the  vestiug  of  title,  but  may  be  exercised 
before  the  expiration  of  the  term  of  credit  or 
the  maturity  of  the  buyer's  note,  at  any  time 
l>efore  the  goods  come  to  the  possesaiou  of  the 
buyer. 

[EM.  Note.— For  other  cases,  see  gales.  Cent. 
Dig.  827,  837 ;    Dec.  Dig.  {§  291,  296.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  0669-8672.] 

2.  Sai-es  (I  291*)— Stoppage  in  TRANsrrn— 
Nature  of  Right. 

The  refusal  of  a  buyer  to  honor  drafts 
drawn  by  the  seller  for  the  price  is  not  in  it- 
self evidence  of  the  insolvency  of  the  buyer 
essential  to  justify  the  exercise  of  the  right 
of  stop{>age  in  transitu. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  830;    Dec.  Dig.  i  291.*] 

3.  Carriers  {§  94*)- Nondelivebt  or  Goods 
— Action  by  Buteb— Evidence. 

Whether  a  buyer  suing  a  carrier  for  non- 
delivery of  goods  had  advanced  money  to  the 
seller  on  account  of  the  goods  is  a  question  of 
fact  for  the  trial  court  to  determine. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  94.*] 

4.  Trial  (§  386*)- Trial  by  Court— Refus- 
al OF  Instructions. 

The  court  may  refuse  a  requested  Instruc- 
tion contrary  to  the  facts  found. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  901,  902;    Dec.  Dig.  g  386. »] 


6.  Sales  (|  218%*)  — Delivebt  — Pbesump- 

tions. 

The  delivery  by  the  seller  to  the  buyer  of 
a  bill  of  lading  is  strong  presumptive  evidence 
that  title  passes  to  the  buyer  named  as  con- 
signee, but  this  presumption  may  be  overthrown 
by  evidence,  and  ovist  be  determined  by  the 
facts  peculiar  to  the  transaction  itself. 

t'EA.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig,  {  218%.*] 

e.  Cabeiebs  (8  93*)—Delivery— Liability. 

A  carrier,  who  has  issued  a  bill  of  lading 
in  favor  of  the  buyer  of  goods,  acts  at  its  peril 
when,  as  carrier  or  as  warehouseman,  it  di- 
verts the  goods,  and  it  must  ascertain  the  facts, 
and  its  justification  In  diverting  the  goods  turns, 
not  on  its  knowledge  or  want  of  knowledge  of 
the  facts,  but  on  the  facts  themselves. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  n  343,  364-366 ;    Dec.  Dig.  {  93.*] 

Appeal  from  St  Louis  Circuit  Court; 
Moses  N.  Sale,  Judge. 

Action  by  the  F.  H.  Smith  Comiwny  against 
the  Louisville  &  Nashville  Railroad  Company. 
E^m  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Action  by  plaintiff,  appellant  here,  against 
the  respondent,  to  recover  the  value  of  three 
car  loads  of  poplar  lumber,  plaintiff  averring 
In  the  first  count  of  its  amended  petition  that 
the  Nashville,  Chattanooga  ft  St.  Louis  Rail- 
road Company,  on  the  23d  day  of  May,  1906, 
received  from  the  Kennesaw  Hardwood  Lum- 
ber Company,  at  Atlanta,  6a.,  consigned  to 
plaintiff,  a  car  load  of  poplar  lnml>er  for 
transportation  and  delivery  to  plaintiff  at 
East  St  Louis,  111.,  and  issued  its  bill  of  lad- 
ing for  the  same,  the  lumber  being  contained 
in  a  car  marked  "Wabash,  No.  66923";  that 
the  bill  of  lading  shows  on  its  face  that  the 
Nashville,  Chattanooga  &  St  Louis  Railroad 
Company  was  to  deliver  the  car  to  the  de- 
fendant, Louisville  ft  Nashville  Railroad  Com- 
pany, and  that  that  defendant  was  to  deliver 
the  car  of  lumber  to  plaintiff  at  East  St. 
Louis;  that  defendant  received  and  accepted 
the  car  for  transportation  to  plaintiff  at  East 
St  Louis,  but  that  it  has  failed  and  neglected 
to  deliver  it  to  plaintiff ;  that  the  plaintiff  has 
made  demand  on  defendant  for  the  lumber 
contained  in  the  car,  and  defendant  refused  to 
deliver  said  car  load  of  lumber  to  plaintiff. 
The  petition  further- avers  that  plaintiff  "has 
purchased  said  bill  of  lading  and  the  lumber 
contained  in  said  car,  and  that  he  is  the  law- 
ful and  rightful  owner  of  said  lumber  and 
said  bill  of  lading."  Averring  that  the  lum- 
ber Is  of  the  reasonable  value  of  ^17.78, 
plaintiff  demands  judgment  for  that  amount, 
with  Interest  The  second  and  third  counts 
are  similar  to  the  first,  with  the  exception 
that  the  lumber  claimed  in  the  second  count 
was  in  a  car  marked  "Penna.,  No.  76169," 
and  valued  at  $441,  and  in  the  third  count 
the  car  is  marked  "Nashville,  Chattanooga  ft 
St  Louis — 6552,"  and  the  lumber  valued  at 
$423.05. 

The  action  seems  to  have  been  dismissed  as 
to  the  Nashville,  Chattanooga  ft  St  Louis 
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Railroad  Company,  and  thereafter  prosecuted 
against  the  LonlSTllIe  &  Nashville  Railroad 
Company  alone.  The  latter  company  answer- 
ed by  a  general  denial,  and  by  the  specific 
averment  that  plaintiff  did  not  at  any  time 
own  or  have  any  interest  in,  or  have  the 
right  of  possession  of,  the  lumber  described  in 
the  several  counts  of  the  petition.  The  case 
was  tried  before  the  court,  a  Jury  having  been 
waived ;  and,  while  a  great  deal  of  testimony 
was  Introduced,  the  case  appears  to  have 
been  ultimately  submitted  on  an  agreed  state- 
ment of  facts.  A  comparison  of  that  with  the 
testimony  shows  that  this  stipulation  covers 
practically  all  the  essential  facts.  It  Is  only 
necessary  to  add  to  It  that,  In  addition  to 
the  facts  there  agreed  upon,  it  is  not  disput- 
ed that  before  sending  the  telegram  referred 
to  In  the  stipulation  as  of  date  May  29th 
plaintiff,  on  May  28thi  bad  sent  to  the  Ken- 
nesaw  Hardwood  Lumber  Company,  at  At- 
lanta, Ga.,  a  telegram  as  follows:  "Cannot 
accept  drafts  drawn;  stop  shipping  poplar; 
grade  not  right." 

This  stipulation  Is  as  follows: 

"A  number  of  cars  were  shipped  by  Kenne- 
saw  Hardwood  Lumber  Company,  and  drafts 
were,  on  presentation  by  St.  Louis  bank,  ei- 
ther paid  or  accepted  by  F.  H.  Smith  Com- 
pany, and  bills  of  lading  covering  such  cars 
were  received  by  P.  H.  Smith  Company,  and 
the  cars  delivered  to  the  F.  H.  Smith  Com- 
pany by  the  railroad  on  surrender  bUls  of 
lading. 

"Three  Cars  In  Question. 

"Wabash  66923.  Lumber  by  Kennesaw 
Hardwood  Lumber  Company  was  delivered 
into  this  car  at  Atlanta,  Ga.,  May  23,  1906, 
consigned  by  said  lumber  company  to  said  F. 
H.  Smith  Company,  East  St  Louis,  111.  BUI 
of  lading  was  Issued  on  that  date  according- 
ly. Drafts  for  $141.36,  dated  Atlanta,  Ga., 
May  22,  1906,  payable  on  June  7,  1906,  to  or- 
der of  Kennesaw  Hardwood  Lumber  Com- 
pany, stating  on  its  face  'one-half  car  from 
Atlanta.  Georgia,  W.  R.  R.  66023,'  drawn  on 
F.  H.  Smith  Company,  Commercial  Building, 
St.  Louis.  Mo.,  drawn  by  Kennesaw  Hard- 
wood Lumber  Company,  of  Atlanta,  Ga., 
and  another  draft  for  $141.37,  dated  May  22, 
190C,  payable  June  0, 1907,  to  order  of  Kenne- 
saw Hardwood  Lumber  Company,  for  one- 
half  car  from  Atlanta,  Ga.,  W.  R.  R.  66923, 
drawn  on  F.  H.  Smith  Company  by  Kennesaw 
Hardwood  Lumber  Company,  were  transmit- 
ted for  collection  at  Atlanta  May  22,  1900, 
and  were  received  and  presented  May  24th 
and  23th,  respectively,  by  the  National  Bank 
of  Commerce-  to  F.  H.  Smith  Company  for 
acceptance,  and  acceptance  and  payment  by 
F.  H.  Smith  Company  were  refused,  and 
drafts  were  at  once  returned  to  shippers  at 
Atlanta.  On  May  24th  F.  H.  Smith  Com- 
I>any,  which  had  on  that  day  received  bill  of 
lading  for  this  car,  tnmed  same  over  to  de- 
fendant, requesting  reconslgnment  from  East 
St  JjoaiB,  IlL,  to  St  Louis  Car  Company,  St . 


Louis,  Mo.  On  May  28th  the  Kennesaw 
Hardwood  Lumber  Company  instructed  the 
Nashville,  Chattanooga  ft  St.  Louis  Railway 
Oompady,  the  initial  carrier,  and  the  defend- 
ant, the  next  connecting  and  final  carrier,  to 
hold  shipment  subject  to  the  order  of  the 
shipper,  telling  them  that  the  shipment  was 
the  property  of  the  shipper.  The  Louisville 
ft  Nashville  Railroad  Company  held  the  car 
pursuant  to  this  Instruction  until  June  6tb, 
when  it  was  ordered  diverted,  and  was  di- 
verted by  defendant  on  the  order  of  the  ship- 
per to  Steger,  111.  On  May  29th  F.  H.  Smith 
Company  telegraphed  Kennesaw  Hardwood 
Lumber  Company  at  Atlanta,  Ga.,  as  follows : 
'Will  accept  no  more  drafts  or  any  more 
poplar.  Stop.  This  Imperative.'  On  May 
29th  the  car  arrived  at  destination  In  East 
St  Louis,  111.,  where  the  car  was  held  by  the 
Louisville  ft  Nashville  Railroad,  as  above 
stated,  subject  to  Instructions  from  shipper. 
On  May  3l8t  Mr.  Creellnan,  of  the  Kennesaw 
Hardwood  Lumber  Company,  met  Mr.  Smith, 
of  the  F.  H.  Smith  Company,  at  St  Louis, 
and  a  settlement  of  some  sort  was  reached 
In  regard  to  cars  that  had  been  shipped,  and, 
as  the  F.  H.  Smith  Company  contends.  In  re- 
gard to  car  Wabash  66923.  The  Kennesaw 
Hardwood  Lumber  Company,  however,  says 
that  no  settlement  was  made  on  that  day,  ot 
at  any  time,  for  this  car.  On  June  6th  the 
car  was  diverted  by  defendant  to  Steger,  111., 
as  above  stated.  The  drafts  for  this  car 
were  never  paid  or  taken  up  by  F.  H.  Smith 
Company. 

"Pennsylvania  76169.  Shipped  by  Kenne- 
saw Company  to  Smith  Company  from  At- 
lanta to  East  St!  Xouis  May  22,  1906,  by  way 
of  Nashville,  Chattanooga  ft  St.  Louis  and 
Louisville  &  Nashville  Rallrond;  consign- 
ed straight  to  F.  H.  Smith  Company ;  bill  of 
lading  Issued.  Draft  for  $208.58,  dated  May 
21,  1906,  payable  June  5,  1906,  on  account  car 
Pennsylvania  76169,  was  presented  by  Na- 
tional Bank  of  Commerce  in  St.  liOuis  to  F. 
H.  Smith  Company  on  May  ^th.  and  ac- 
ceptance or  payment  thereof  refused.  On 
May  24th  F.  H.  Smith  Company,  having  bill 
of  lading  for  this  car,  inclosed  same  to  Louis- 
ville &  Nashville  agent  here.  Instructing  di- 
version from  East  St  Louis,  IlL,  to  St.  Louis 
Oar  Company,  St.  Louis.  May  28th  shipper 
instructed  Nashville,  Chattanooga  ft  St  Louis 
and  Louisville  ft  Nashville  to  hold  this  car 
subject  to  instruction  from  shipper.  Car  or- 
dered by  Louisville  &  Nashville  so  held.  May 
29th  car  arrived  at  destination  at  East  St 
Louis,  111.  On  May  29th  F.  H.  Smith  Com- 
pany telegraphed  Kennesaw  Hardwood  Lum- 
ber Company  at  Atlanta,  Ga.,  as  follows: 
'Will  accept  no  more  drafts  or  any  more  pop- 
lar. Stop.  This  Is  imperative.'  On  May 
Slst  Mr.  Creelman  met  Mr.  Smith,  as  above 
stated,  and  some  sort  of  settlement  was  reach- 
ed. According  to  plaintiff.  It  covered  this 
car ;  according  to  Kennesaw  Hardwood  Lum- 
ber Company,  it  did  not  cover  this  car.  On 
June  6tta  this  car,  which  had  been  held  slnca 
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May  29th,  as  Instructed,  snbject  to  order 
from  shipper,  was,  on  the  order  of  the  ship- 
per, diverted  from  East  St  Louis  to  Steger, 
111.,  by  the  defendant  • 

"N.  O.  A  St  L.  6552.  Shipped  from  Atlan- 
ta, Oa.,  to  Ebst  St  Louis,  111.,  May  23,  1906, 
by  Kennesaw  Hardwood  Lumber  Company 
to  F.  H.  Smith  Company  by  way  of  Nashville, 
Chattanooga  &  St  Louis, and  Louisville  & 
NashvlUe  Bailroad;  bill  of  lading  issued, 
consigning  shipment  to  F.  H.  Smith  Oom- 
pany.  On  May  25th  draft  for  |289.S1,  pay- 
able June  9,  1906,  to  the  order  of  the  Ken- 
nesaw  Hardwood  Lumber  Company,  In  full 
car  from  Atlanta,  Georgia,  N.  C.  ft  St  L. 
6552,'  was  drawn  on  F.  H.  Smith  Company 
by  Kennesaw  Hardwood  Lumber  Company, 
and  was  presented  on  May  28,  1906,  by  Na- 
tional Bank  of  Commerce  in  St  Louis  to 
F.  H.  Smith  Company.  F.  H.  Smith  Com- 
pany refused  to  accept  or  pay  draft  and  the 
draft  was  at  once  returned  by  the  bank  to 
shipper.  On  same  day,  May  28th,  F.  H. 
Smith  Company  advised  LoulsvlUe  &  Nash- 
ville Bailroad  that  it  held  bill  of  lading  for 
this  car,  but  did  not  surrender  bill  of  lad- 
ing with  Its  advice,  which  was  by  letter,  and 
asked  diversion  of  shipment  from  E^ast  St 
Louis,  IlL,  to  St  Louis  Gar  Company,  St 
Louis,  Mo.  On  the  same  day.  May  28th, 
shipper  instructed  Nashville,  Chattanooga  & 
St  Louis  and  Louisville  &  Nashville  not  to 
deliver  car  to  F.  H.  Smith  Company,  unless 
instructed  so  to  do  by  shipper.  May  29tb  car 
arrived  at  destination,  East  St  Louis.  May 
20th  F.  H.  Smith  Company  wired  Kennesaw 
Hardwood  Lumber  Company  at  Atlanta, 
Ga.,  as  follows :  'Will  accept  no  more  drafts 
or  any  more  poplar.  Stop.  This  is  impera- 
tive.' May  31st  the  Creelman-Smlth  settle- 
ment above  referred  to  took  place  at  St 
Louis.  On  June  6th  the  LoulsvlUe  &  Nash- 
ville Bailroad,  having  held  the  car  subject 
to  shipper's  Instructloiw,  received  instruc- 
tions from  shipper  to  divert  from  East  St. 
Louis  to  Steger,  111.,  which  it  did  on  that 
date." 

At  the  close  of  the  testimony  plaintiff 
prayed  the  court  for  the  following  declara- 
tions of  law:  "(1)  The  court  declares  the 
law  to  be  that.  If  the  plaintiff,  who  was 
the  consignee  named  in  the  bills  of  lading, 
had  the  bills  of  lading  in  his  possession,  and 
had  advanced  money  to  the  shipper  on  ac- 
count of  the  lumber  contained  In  these  cars, 
then  the  .defendant  had  no  right  to  divert 
these  cars  from  the  plaintiff,  and  the  judg- 
ment must  be  for  the  plaintiff.  (2)  The 
court  declares  the  law  to  be  that  if  the 
plaintiff,  who  was  the  consignee  named  in 
the  bills  of  lading,  had  the  bills  of  lading 
in  his  possession,  and  had  paid  the  shipper 
for  the  lumber  contained  in  the  cars  cov- 
ered by  the  bills  of  lading,  no  matter  wheth- 
er the  plaintiff  at  one  time  refused  to  pay 
for  the  said  lumber  or  not,  if,  as  a  matter 
of  fact,  the  said  lumber  was  paid  for,  then 


the  defendant  had  no  right  to  divert  these 
cars  from  the  plaintiff,  and  the  judgment 
must  be  for  the  plaintiff."  The  court  re- 
fused to  give  them,  plaintiff  excepting. 
Thereupon  the  court  gave  an  instruction  to 
the  effect  that  plaintiff  was  not  entitled  to 
recover  from  the  defendant  the  Louisville 
&  Nashville  Bailroad  Company.  Exception 
was  duly  saved  to  the  giving  of  this  in- 
struction, and,  the  court  finding  for  defend- 
ant entered  judgment  accordingly.  Plaintiff 
having  filed  its  motion  for  a  new  trial,  and 
that  being  overruled  and  exception  duly  sav- 
ed, has  duly  prosecuted  its  appeal  to  this 
court 

Thos.  F.  Gait  for  appellant  Bryan  & 
Christie  and  Harold  B.  Small,  for  respond- 
ent 

BETNOLDS,  P.  J.  (after  stating  the  facts 
as  a^ve).  At  the  outset  of  the  case,  it 
might  be  as  well  to  observe  that  the  very 
essential  element  Involved  in  the  right  of 
stoppage  In  transit— that  is  to  say,  insolven- 
cy of  the  buyer — is  not  present  in  this  case. 
The  right  of  stoppage  in  transit  (to  quote 
from  a  very  concise  elementary  work, 
Brovra,  American  Law  of  Sales,  p.  185)  "ex- 
ists where  the  parties  live  at  a  distance  from 
each  other;  the  goods  are  in  course  of 
transportation  for  delivery;  have  not  been 
paid  for;  and  the  buyer  is  insolvent  In 
such  circumstances  the  seller  may  retake 
the  goods  at  any  time  before  they  come  to 
the  possession  of  the  buyer.  The  right,  like 
that  of  lien,  presupposes  the  vesting  of  ti- 
tle, but  it  may  be  exercised  before  the  ex- 
piration of  the  term  of  credit  or  the  ma- 
turity of  the  buyer's  note."  There  is  no 
evidence  in  this  case  tending  to  show  the 
insolvency  of  the  buyer,  plaintiff  here.  All 
that  appears  is  that  it  refused  to  iionor  the 
drafts,  not  in  itself  evidence  of  insolven- 
cy. The  case,  therefore,  turns  upon  the 
question  as  to  whether  or  not  there  was  a 
consummated  sale  and  delivery  of  the  lum- 
ber by  the  Kennesaw  Hardwood  Lumber 
Company  to  plaintiff,  and  whether  that  sale 
was  subsequently  set  aside  and  repudiated 
by  the  parties  to  it,  and,  conceding  that 
to  have  been  done,  whether  a  settlement  and 
agreement  was  made  between  the  parties 
at  the  interview  which  took  place  between 
them  on  the  31st  of  May,  or  before  the  6th 
of  June,  by  which  title  to  the  lumber  in  con* 
troversy  again  passed  to  the  plaintiff. 

It  is  argued  by  counsel  for  the  appellant 
that,  as  by  virtue  of  the  bills  of  ladiug, 
executed  by  tjbe  carrier,  plaintiff  had  acquir- 
ed title  to  the  lumber,  and  the  defendant 
became  the  agent  of  the  plaintiff  to  deliver 
the  lumber  to  it  delivery  by  the  consignor 
to  the  carrier  was  equivalent  to  delivery  to 
the  plaintiff.  Plaintiff  endeavored  to  cov- 
er tliis  position  by  the  instructions  asked, 
but  which  the  trial  court  refused  to  give. 
In  the  written  opinion  filed  by  the  learned 
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trial  Judge,  wlilcb  Is  in  tbe  record  before  us, 
be  states  as  a  reason  for  bis  refusal  to  give 
tbe  first  instruction  tbat  it  "is  Inapplicable 
to  tbe  facts  in  tbe  case,  as  tbere  is  no 
proof  before  me  tbat  tbe  plaintiff  bad  ad- 
vanced any  money  to  tbe  shipper  on  account 
of  the  lumber  contained  in  tbe  cars  In  con- 
troversy. .  Tbe  proof  Is  directly  to  the  con- 
trary tbat  every  draft  drawn  on  account  of 
the  shipments  In  controversy  was  refused 
and  returned  to  the  drawer,  and  that  was 
the  state  of  affairs  when  the  shipper  noti- 
fied the  railroad  company  In  effect  that 
It,  the  lumber  company,  was  the  owner  of 
the  property  in  question.  If  any  money  was 
advanced  on  account  of  tliese  cars.  It  was 
advanced  after  May  29tb."  As  the  ques- 
tion of  whether  plaintiff  "bad  advanced 
money  to  the  shipper  on  account  of  tbe  lum- 
ber contained  in  these  cars"  was  a  question 
of  fact,  it  was  within  the  province  of  the 
trial  court  to  determine  It,  and  It  was  with- 
in his  province  to  refuse  to  declare,  as  this 
instruction  did,  contrary  to  what  he  found 
to  be  a  fact  Hence  this  declaration  was 
properly  refused. 

Passing  on  to  the  second  declaration  of 
law  asked  by  plaintiff,  the  trial  judge  states 
that  he  refused  that  "because,  as  I  have 
stated,  the  mere  possession  of  the  bills  of 
lading  is  not  conclusive  evidence  of  owner- 
ship. Neither  do  I  regard  it  as  immaterial, 
as  stated  in  tbe  instruction,  that  plaintiff 
at  one  time  refused  to  pay  for  tbe  lumber. 
It  makes  a  great  deal  of  difference  in  my 
opinion  as  to  whether  the  lumber  was  paid 
for  or  not  under  the  contract  which  tbe 
plaintiff  company  had  with  Oreelman;  and, 
if  tbe  lumber  as  a  matter  of  fact  was  paid 
for  after  May  28th  or  29th,  certainly  tbe 
duty  rested  upon  the  plaintiff  to  advise 
the  railroad  company  as  to  its  rights."  It 
will  be  seen  tbat  the  learned  trial  Judge, 
in  passing  on  each  of  these  Instructions, 
holds  tbat  possession  of  bills  of  lading  Is 
not  conclusive  evidence  of  passing  of  title 
or  vesting  of  title  In  the  bolder.  This  posi- 
tion is  earnestly  controverted  by  counsel 
for  appellant,  and  he  cites  many  authorities 
which  he  claims  are  in  support  of  his  con- 
tention. Those  cited  are  1  Hutchinson  on 
Carriers,  pp.  210,  211,  pars.  193,  194;  Ben- 
jamin on  Sales  (7th  Ed.)  {  804,  par.  789; 
Mechem  on  Sales,  {{  740,  788,  789;  Tiede- 
mau  on  Sales,  last  paragraph,  {  85,  p.  121 ; 
second  paragraph,  §  332,  p.  537;  as  well  as 
the  case  of  WIgton  v.  Bowley,  130  Mass.  252. 
In  fact  these  citations  are  tbe  ones  relied 
on  by  connsel  for  all  bis  contentions.  An 
examination  of  tbe  authorities  cited,  and 
even  of  the  quotations  from  them  by  coun- 
sel, falls  to  sustain  bis  contention.  All  of 
tbe  authorities  cited,  and,  so  far  as  we 
know,  all  authorities,  agree  that  while 
the  delivery  of  the  bills  of  lading  is  strong 
presumptive  evidence  that  title  has  passed 
to  the  party  named  therein  or  his  assignee, 
j«t  this  It  a  presumption   which  may   be 


overthrown  by  evidence,  and  Is  to  be  deter- 
mined by  the  facts  peculiar  to  the  trans- 
action itself.  Thus  in  Southern  Express 
Co.  V.  Dickson,  94  U.  S.  549.  24  L.  Ed.  285, 
the  Supreme  Court  of  the  United  States 
holds  that  the  consignment  by  bill  of  lad- 
ing is  prima  fade  evidence  only  of  the  in- 
veetlture  of  ownership  of  tlie  goods  In  trans- 
it in  the  consignee. 

Our  court  in  Frazier  v.  Atchison,  Topeka 
&  Santa  ¥6  Ry.  Co.,  104  Mo.  App.  355,  78 
S.  W.  679,  has  distinctly  held  that  the  Issu- 
ance of  a  4)111  of  lading  In  the  name  of  tbe 
consignee  would  not  have  conduslvely  con- 
veyed to  him  title  or  right  of  possession  to 
the  goods  shipped;  "for  a  bill  of  lading  Is 
but  prima  facie  evidence  of  tbe  Intent  of  the 
vendor  to  part  with  the  title  or  Interest  In 
tbe  property  for  which  It  was  issued,  and  ex- 
traneous evidence  is  admissible  for  the  pur- 
pose of  showing  the  true  Intent  of  the  par- 
ties." Scharff  v.  Meyer,  133  Mo,  428,  34  S. 
W.  858,  54  Am.  St  Rep.  672,  is  cited  In  sup- 
port of  this  proposition.  So  also  in  Strauss, 
Prltz  &  Co.  V.  Hlrsch  &  Co.,  63  Mo.  App. 
95,  the  Kansas  City  Court  of  Appeals  held 
tbat  the  vesting  of  title  to  goods  may  depend 
upon  the  purchaser's  performance  of  some 
condition,  in  which  case  possession  before  the 
performance  thereof  does  not  pass  title.  In 
StrotUer  v.  McMullen  I/umber  Co.,  200  Mo. 
647,  98  S.  W.  34,  our  Supreme  Court  has  held 
tbat  the  general  rule  laid  down  In  tbe  books 
is  that  tbe  passing  of  title  is  one  of  intention, 
and  that  such  Intention  must  be  deduced , 
from  the  contract,  construed  in  tbe  light  of 
the  circumstances  under  which  it  was  made, 
Including  the  nature  and  character  of  tbe 
business  and  the  subject-matter  to  which  tbe 
contract  relates.  Tbe  discussion  of  tbe  au- 
thorities in  this  Strother  Case  by  Judge 
Gantt  who  delivered  tbe  opinion,  is  so  full 
that  It  Is  not  necessary  to  refer  to  any  other 
in  support  of  the  position  taken  by  the  trial 
Judge  on  It  as  to  the  first  declaration  asked 
and  repeated  In  his  objections  to  the  second 
declaration  asked. 

When  we  come  to  consider  the  second  In- 
struction, however,  as  a  whole,  and  which 
the  court  refused  to  give,  we  are  compelled 
to  bold  this  refusal  error.  Under  tbe  factr' 
In  the  case  tbe  lumber  was  most  certalnl}- 
delivered.to  plaintiff  by  turning  it  over  to  tbf 
railroad  company,  the  initial  carrier,  con- 
signed to  plaintiff,  and  sending  the  latter  tbe 
bill  of  lading,  and  prima  facie  that  carried 
title.  But  It  appears  by  tbe  evidence  that 
plaintiff  had  notified  the  Kennesaw  Hard- 
wood Lumber  Company  the  day  before  not  to 
ship  any  more  lumber  pending  tbe  adjustment 
of  certain  differences  between  these  parties. 
There  is  a  question  tbat  suggests  Itself  to 
us  from  the  evidence — whether  this  direction 
applied  to  this  particular  shipment,  or  was 
to  apply  to  others  subsequently  to  be  made. 
Passing  that  however,  as  not  settled  by  any 
finding,  and  as  rather  ambiguous,  the  most 
that  can  be  said  In  favor  of  the  Kenaesaw 
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Hardwood  Lumber  Company  is  that  the  title 
to  the  lumber  was  not  to  vest  In  plaintiff  nn- 
tU  It  had  accepted  the  drafts  drawn  on  It, 
payable  June  6th,  but  to  be  accepted  at  sight 
Possibly  the  evidence  In  the  case  would  Justi- 
fy the  conclusion  that  title  was  not  to  vest  in 
the  plaintiff  company  until  it  had  paid,  or 
certainly  until  it  had  accepted,  the  drafts. 
The  inference  may  be  drawn  from  the  evi- 
dence In  the  case  that  the  sale  was  on  credit, 
with  the  understanding  that  the  drafts  due 
from  5  to  10  days  ahead  should  be  accepted 
at  sight.  Assuming,  however,  thdt  the  trier 
of  the  fact  might  find  that  it  was  a  condition 
precedent  that  the  draft  should  be  accepted 
on  presentation,  and  might  further  find  that 
plaintiff's  notification  to  the  Kennesaw  Hard- 
wood Lumber  Company  not  to  ship  any  more 
lumber,  and  that  It  would  not  accept  drafts, 
applied  to  these  particular  shipments,  and 
amounted  to  a  repudiation  of  the  sale,  so 
that  the  title  did  not  vest  in  plaintiff,  and  left 
the  title  In  such  shape  that  the  Kennesaw 
Hardwood  Lumber  Company,  as  consignor, 
might  order  the  railroad  company  to  divert 
shipment  to  some  other  consignee,  there  la 
certainly  evidence  for  plaintiff  tending  to 
prove  that  on  May  31st  the  lumber  In  dis- 
pute was  included  in  the  settlement  made, 
and  that  plaintiff  then  paid  for  it  If  this  is 
true,  as  plaintiff  still  held  the  bills  of  lading, 
or,  more  correctly,  still  held  one,  and  had 
turned  over  two  of  them  to  the  railroad  com- 
pany defendant,  with  orders  to  ship  the  lum- 
ber to  a  consignee  designated  by  plaintiff, 
certainly  title  to  the  lumber  then  vested  in 
plaintiff  on  May  31st  In  the  second  declara- 
tion of  law  asked  by  the  plaintiff  the  court 
Ignores  this  proposition,  in  refusing  to  de- 
clare that  if  plaintiff  had  paid  the  shipper 
for  the  lumber  contained  in  the  cars  cover- 
ed In  the  bills  of  lading,  then  the  lumber  be- 
came the  property  of  the  plaintiff,  and  de- 
fendant had  no  right  to  divert  it  by  shipping 
it  to  the  order  of  the  Kennesaw  Hardwood 
Lumber  Company.  We  cannot  agree  with  the 
finding  of  the  learned  trial  Judge  that  plain- 
tiff, or  any  one  else,  was  bound  to  notify  de- 
fendant of  this  new  deal,  and  that  failure 
to  do  so  Justified  the  defendant  in  diverting 
the  shipment  on  the  order  of  the  shipper. 
Under  the  facts  in  evidence  the  railroad  com- 
pany held  these  cars,  and  did  not  reconslgn 
them  to  the  Kennesaw  Hardwood  Lumber 
Company's  order  until  June  6th;  and,  If 
there  had  been  any  settlement  on  May  Slst, 
it  is  very  certain  that  there  was  no  title  at 
that  time  In  the  Kennesaw  Hardwood  Lum- 
ber Company,  but  title  was  in  plaintiff,  and 
the  defendant  company,  in  obeying  the  order 
of  the  Kennesaw  Hardwood  Lumber  Com- 
pany to  ship  to  some  other  consignee,  did  so 
at  its  peril.  The  defendant  would  only  be 
exonerated  from  liability  to  plaintiff  in  case 
the  Kennesaw  Hardwood  Lumber  Company, 
on  June  6th,  was  the  owner  of  the  title  to 


the  property  and  plaintiff  was  not  If  there 
had  been  a  settlement  on  May  Slst  as  to 
these  very  cars,  then  the  title  on  June  6th 
was  in  plaintiff,  and  when  defendant  recon- 
slgned  the  lumber  at  the  shipper's  order,  It 
converted  it  as  against  plaintiff.  The  learn- 
ed trial  Judge,  declining  to  pass  on  the  ques- 
tion as  to  whether  or  not  the  settlement  of 
May  Slst  covered  the  Inmber  in  these  cars, 
and  resting  his  refusal  to  give  the  instruc- 
tion on  the  proposition  that  the  defendant 
was  not  chargeable  with  notice  of  that  set- 
tlement until  it  had  been  communicated  to  it, 
was  in  error.  Having  issued  bills  of  lading 
in  favor  of  the  plaintiff,  the  defendant,  ei- 
ther as  a  common  carrier  or  as  a  warehouse- 
man and  bailee,  acted  at  its  peril  when,  in 
disregard  of  the  bills  of  lading  and  on  the 
order  of  the  consignor  alone.  It  diverted  the 
shipment.  It  was  bound  to  ascertain  the 
facts  in  the  case,  and  its  Justification  must 
turn  in  this  case,  not  on  its  knowledge  or 
want  of  knowledge  of  the  facts,  but  on  the 
real  fact  itself.  The  second  declaration  of 
law  prayed  for  by  plaintiff  presented  that 
hypothesis  of  the  case,  and  there  was  error 
in  refusing  It. 

The  plaintiff  under  the  facts  In  the  case,  to 
repeat,  held  prima  facie  title  under  Its  bills  of 
lading,  and  when  the  railroad  company  de- 
fendant, on  June  6th,  obeyed  the  Kennesaw 
Hardwood  Lumber  Company's  order  to  re- 
consign  it,  it  did  so  at  its  peril.  It  was 
bound  to  know,  bound  to  inquire,  and  bound 
to  find  out  for  its  own  protection,  whether 
it  was  Justified  In  ignoring  the  apparent  title 
held  by  plaintiff  as  holder  of  the  bills  of 
lading,  and  that  is  a  fact  which  must  be 
submitted  and  passed  on  under  the  evidence 
in  the  case  by  the  trier  of  fact  For  this 
reason  the  finding  and  Judgment  of  the  cir- 
cuit court  is  set  aside,  and  the  cause  remand- 
ed for  new  trial. 

GOODE  and  NORTONI,  JJ.,  concur. 


HEINZ  V.  UNITED  RTS.  CO.  OF  ST. 

LOUIS. 

(St.  Louis  Court  of  Appeals,  MissourL    Nov.  2, 

1.  Appeai,  and  Bbbob   (J  1002*)— Rbview— 
Questions  of  Fact. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  3935-3987;  Dec.  Dig.  i 
1002.*]  '^ 

2.  DaMAOES    (f    216*)— iNSTBXrOTIONS. 

An  instruction  in  a  personal  injuiy  case 
authorizing  a  recovery  for  doctors'  fees  and 
loss  of  time  in  excess  of  the  amount  claimed 
and  proved  is  erroneous. 

[EM.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  §  216.*] 

Appeal  from  St  Loata  Circuit  Court:  Mo- 
ses N.  Sale,  Judge. 


•For  other  cum  leo  same  topic  and  lactlon  NUMBER  In  Dec.  *  Am.  Dlgi.  1907  to  date,  A  Reporter  Indezaa 
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Action  by  Charles  J.  Heinz  against  the 
United  Railways  Company  of  St  Ix)ul8. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peala    Reversed  and  remanded. 

Boyle  &  Priest  and  F.  J.  Whltelaw,  for  ap- 
pellant   Blevlns  &  Jamison,  for  respondent 

GOODB,  J.  This  plaintiff  was  hurt  De- 
cember 6, 1907,  In  a  fall  from  one  of  defend- 
ant's trolley  cars.  The  exact  point  where 
the  accident  occurred  Is  In  dispute,  but  It 
was  somewhere  about  the  Intersection  of 
Hickory  street  and  Jefferson  avenue,  In  the 
city  of  St  Louis.  Jefferson  avenue  Is  a 
north  and  south  thoroughfare,  and  Hickory 
street  an  east  and  west  one.  Where  the  two 
streets  Intersect,  there  is  a  Jog  In  Hickory ; 
Its  Intersection  with  the  east  line  of  Jeffer- 
son avenue  being  some  50  feet  south  of 
where  It  opens  Into  Jefferson  on  the  west 
side  of  the  latter  thoroughfare.  Plaintiff 
lived  on  west  Hickory  street,  but  the  evi- 
dence for  him  Is  that  be  attempted  to  alight 
at  the  northeast  comer  of  east  Hickory  street 
and  Jefferson  avenue,  and  was  Just  at  said 
spot  Plaintiff  and  three  other  men  who  had 
been  attending  a  lodge  meeting  In  the  south- 
em  part  of  the  city  boarded  a  north-bound 
Jefferson  street  car  at  Arsenal  street  and 
traveled  northward.  When  they  passed  RUt- 
ger  street,  which  Is  the  first  one  crossing 
Jefferson  south  of  east  Hickory,  plaintiff 
rang  the  bell  for  a  stop  at  east  Hickory,  and, 
as  the  car  drew  near  that  crossing,  the  con- 
ductor also  rang  a  bell  signaling  the  motor- 
man  to  stop.  Plaintiff  went  out  of  the  car 
through  the  front  door,  stepped  down  to  the 
lower  step,  the  car  being  at  that  time  still 
moving,  but  at  the  speed  of  a  slow  walk,  and. 
Just  as  plaintiff  attempted  to  put  his  foot  on 
the  ground  In  his  descent  from  the  steps, 
the  speed  of  the  car  was  accelerated  by  a 
sudden  movement  forward  as  though  the 
motorman  had  released  the  air  which  held 
the  brakes.  Plaintiff  was  thrown  to  the 
street,  his  nose  broken,  his  tongue  cut,  and 
he  was  dazed  and  otherwise  injured. 

Testimony  for  the  defense,  as  given  by  the 
motorman  and  conductor.  Is  that.  Instead  of 
plaintiff  alighting  at  the  Intersection  of  east 
Hickory  and  Jefferson,  the  car  had  passed 
east  Hickory,  and  was  about  halfway  be- 
tween It  and  west  Hickory,  and  In  the  act  of 
slowing  down  to  stop  at  the  latter  street  to 
allow  plaintiff  to  alight,  when  he  stepped  off 
the  car,  and  fell  to  the  ground.  It  Is  apparent 
the  evidence  Is  contradictory  as  to  the  cause 
of  the  accident  PlalntifTs  averments  of 
negligence  related  to  the  sudden  acceleration 
of  the  speed  of  the  car  as  he  was  In  the  act 
of  getting  off;  and  the  testimony  for  him 
would  suffice  to  prove  this  occurred,  there- 
by proving  his  Injury  was  due  to  the  neg- 
ligence of  the  motorman.  Inasmuch  as  he 
was  getting  off  at  the  front  of  the  car  un- 
der the  motorman's  eyes.  Of  course,  It  was 
Incnmbfflit  on  the  motorpoan  to  allow  him 


to  alight  and  not  to  start  the  car  as  he  was 
in  the  act  of  doing  so.  On  the  contrary,  if 
plaintiff  attempted  to  get  off  while  the  car 
was  in  motion,  but  slowing  down,  and  fell  as 
he  did  so  without  any  careless  Increase  of 
the  car's  speed,  no  case  was  made  against 
defendant.  We  are  urged  to  deny  a  recov- 
ery on  the  ground  of  lack  of  evidence  to  sup- 
port the  case  stated  In  the  petition.  This 
cannot  be  done  without  Ignoring  as  worthless 
plaintiers  own  testimony,  and  that  of  other 
witnesses  who  corroborated  him,  more  qr 
less.  Whether  any  inconsistencies  or  dis- 
crepancies occurred  In  the  testimony  for 
plaintiff  was  for  the  Jury  to  weigh. 

The  only  other  exception  which  need  be 
noticed  Is  the  instruction  on  the  measure  of 
damages.  It  should  be  stated  by  way  of 
premise  the  petition  alleged  plaintiff  lost 
two  weeks'  time  and  his  earnings  of  $2.50 
a  day  during  that  period;  that  his  Injuries 
were  treated  by  a  physician,  and,  on  account 
of  the  services  of  the  latter,  plaintiff  had 
become  indebted  to  .him  for  the  reasonable 
value  of  the  treatment,  to  wit,  |50.  The  In- 
struction .  on  the  measure  of  damages  told 
the  Jury  to  assess  damages  for  any  loss  of 
earnings  the  Jury  might  believe  had  been  oc- 
casioned by  tiie  Injuries  and  the  reasonable 
expense,  if  any,  he  had  incurred  for  medical 
treatment.  The  exception  to  the  Instruction 
is  based  on  failure  to  limit  recovery  for  loss 
of  earnings  and  medical  services  correspond- 
ing to  the  damages  charged  In  the  petition 
to  have  been  sustained  in  consequence  of 
those  Items.  We  do  not  see  how,  In  the  face 
of  the  decisions  of  the  Supreme  Court  in 
Smoot  T.  Kansas  City,  191  Mo.  613,  522,  92 
S.  W.  363,  and  Tinkle  v.  Railroad,  212  Mo. 
445,  471,  110  S.  W.  1086,  a  reversal  of  the 
Judgment  on  account  of  the  Instruction  on 
the  measure  of  damages  can  be  escaped.  In 
the  first  of  those  cases  the  Supreme  Court 
condemned  as  erroneous  an  instruction  which 
did  not  limit  plaintiff's  amount  of  recovery 
for  loss  of  time  to  the  amount  claimed  in 
his  petition,  and  In  the  second  case  it  was 
said  a  similar  instruction  ought  to  be  cor- 
rected on  the  second  trial.  The  decisions 
of  Tandy  .v.  Transit  Co.,  178  Mo.  240,  77 
S.  W.  994,  and  Lindsay  v.  Kansas  City,  195 
Mo.  166,  93  S.  W.  273,  relied  on  by  plaintiff, 
are  not  in  point.  In  those  cases  there  was 
testimony  tending  to  prove  the  Injured  party 
would  sustain  loss  of  time  in  the  future — 
that  Is,  after  the  filing  of  the  petition  and 
even  after  trial — and  for  this  reason  It  was 
held  Instructions  on  the  measure  of  damages, 
which  did  not  limit  recovery  to  the  loss  of 
time  alleged  in  the  petition  were  not  erro- 
neous, since  that~  allegation  covered  only 
time  lost  up  to  the  day  the  petition  was  fil- 
ed. But  In  the  "present  case  whatever  time 
plaintiff  lost  and  whatever  expense  he  was 
put  to  for  treatment  by  a  physician  had  all 
been  lost  and  Incurred  prior  to  the  filing  of 
.the  suit  He  testified  he  had  lost  two  weeks' 
time  from  work  as  alleged  In  the  petition. 
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and  had  Incurred  a  doctor's  bill  of  $50. 
There  was  no  chance  then,  for  other  damages 
to  accrue  on  account  of  those  Items  continu- 
ing to  entail  damage  after  the  case  had  been 
begun. 

The  point  falls  within  the  scope  of  the  de- 
cisions of  the  Supreme  Ctourt  first  dted ;  and 
the  Judgment  must  be  reversed  and  the  cause 
remanded  for  new  trlid.    All  concur. 


PI/tTCKS  T.  ST.  LOUIS,  I.  M.  ft  S.  BY,.  CO. 

(St.  Louis  Court  of  Appeals,  Missouri.    Not.  2, 

1909.) 

1.  OaRRIKRS  (S  298*)— DUTIKS  TO  Passenoebs. 

It  is  the  duty  of  railroads  to  operate  their 
passeilger  trains  so  as  to  avoid  unnecessary 
jars  and  lurches  that  may  injure  passengers 
while  moving  atraut  in  a  car. 

[EJd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §1205;   Dec.  Dig.  {  298.»1 

2.  Cabbiebs  (S  321*)— Action  fob  Injurikb 
TO  Passenoeb  —  iNSTBucnoNS  —  "Safb 
Speed." 

Aa  instruction,  assuming  that  th«  opera- 
tion of  a  train  around  a  curve  "at  an  nnuBual- 
ly  high  rate  of  speed"  was  negligent,  is  errone- 
ous, as  a  speed  may  be  safe,  though  unusual. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S  1326;    Dec.  Dig.  §  321.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6283.] 

3.  Cabbiebs  (}  320*)— Action  roB  Injubies 
TO  Passbngeb— Negligent  Speed- Ques- 
tion FOR  JUBT. 

Whether  the  speed  with  which  a  train  was 
run  around  a  curve  was  dangerous  and  negli- 
gent is  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1321;    Dec.  Dig.  §  320.*] 

4.  Tbial  (I  296*)  —  Harmless  Errob  — In- 
stboctions— Coring  Errob  by  Other  In- 
btuctions. 

The  error  of  an  instruction  presenting  a 
wrong  theory  of  the  entire  case'  is  not  cured  by 
other  instructions  on  the  right  theory. 

Bid.  Note. — For  other  cases,  see  Trial,  Cent 

ig.  {  708;   Dec.  Dig.  f  296.*] 


d(, 


Appeal  from  St  Louis  Circuit  Court;  Matt 
G.  Reynolds,  Judge. 

Action  by  Carl  Flucks  against  the  St. 
Ix>uis,  Iron  Mountain  &  Southern  Railway 
Company.  FVom  an  order  granting  defend- 
ant a  new  trial,  plaintiff  appeals.    Affirmed. 

Wright  &  Cutler,  for  appellant  K  Ia 
Clardy  and  H.  0.  Herbel,  for  respondent 

GOODE,  3.  This  appeal  was  taken  from 
an  order  allowing  defendant  a  new  trial  on 
the  ground  of  error  In  the  first  Instruction 
granted  for  piaintiff.  Before  reciting  the  in- 
struction, a  summary  of  the  facta  of  the 
case  and  a  statement  of  the  averments  on 
which  plaintiff  sought  to  recover  ought  to  be 
given.  Plalntitt  took  passage  on  one  of  de- 
fendant's trains  on  December  5,  1905,  at 
8:30  p.  m.,  at  Union  Station,  in  St  Louis, 
to  go  to  Little  Rock,  Ark.,  and  then  to  Mor- 
rillton,  in  the  same  state.  The  train  was  a 
fast  one,  known-  as  the  "Cannon  Ball."    It 


left  the  station  on  time,  ran  southward  to- 
ward Carondelet,  where,  about  30  minutes 
after  its  departure,  plaintifT  was  hurt  by 
being  thrown  across  the  arm  oit  a  seat  as 
he  was  placing  his  bat  In  an  overhead  rack. 
When  he  entered  the  coach,  he  found  all  the 
seats  taken  except  a  chair  at  the  rear  end 
and  next  to  the  aisle.  The  adjacent  chair  by 
the  window  was  occupied  by  a  gentleman 
named  Denny,  with  whom  plaintiff  fell  into 
conversation,  not  attempting,  at  first,  to  de- 
posit his  hat  In  the  rack.  As  said,  he  did 
this  about  half  an  hour  after  leaving  Union 
Station,  rising  to  his  feet,  and  leaning  over 
Mr.  Denny  toward  the  side  of  the  coach,  for 
the  purpose.  His  first  attempt  to  lodge  the 
hat  in  the  rack  failed  in  consequence  of 
there  being  some  other  articles  in  the  rack 
which  left  little  room  for  the  hat  He  at- 
tempted a  second  time  to  place  it  there, 
reached  upward,  and,  while  In  the  act  of 
depositing  It,  the  train  ran  arotmd  a  curve 
at  a  speed  estimated  by  piaintUT  and  Denny 
to  have  been  40  or  50  miles  an  hour,  where- 
upon the  train  gave  a  lurch,  throwing  plain- 
tiff first  to  the  right  and  then  to  the  left,  so 
that  he  fell  across  the  arm  of  the  chair  on 
the  opposite  side  of  the  car,  and  was  hurt 
He  continued  on  his  Journey,  suffering  con- 
siderable pain,  and  there  was  evidence  to 
prove  one  or  two  ribs  were  broken,  evi- 
dence, too,  which  tends  to  prove  a  speed  of 
40  or  45  miles  an  hour  where  the  accident 
happened  would  have  been  too  high  for  safe- 
ty, and  would  have  caused  the  train  to  lurch 
considerably.  The  speed  allowed  at  the 
curve  where  plaintiff  testified  the  accident 
happened — that  is.  Ivory  curve,  near  Ivory 
avenue — was  20  miles  an  hour.  It  is  the 
contention  of  defendant,  and  perhaps  there 
is  some  evidence  to  support  It,  that  anoth- 
er curve  north  of  Ivory  avenue  was  where  the 
accident  happened,  but  this  seems  to  hare 
been  an  immaterial  fact  The  testimony 
showed  the  particular  curve  vras  construct- 
ed for  high  speed;  that  is,  so  that  trains 
might  be  operated  around  it  at  high  speed. 
The  negligence  averred  in  the  petition  is 
the  car  was  caused  to  give  a  sudden,  vio- 
lent, unusual,  extraordinary,  and,  to  plain- 
tiff, unexpected,  lurch  through  the  careless- 
ness and  negligence  of  defendant's  agents 
and  servants  in  charge  of  and  operating  the 
train  in  running  the  same  Into  and  around 
the  curve  at  a  high  and  excessive  rate  of 
speed.  It  was  further  averred  that,  by  rea- 
son of  the  lurch  of  the  car,  plaintiff  was 
thrown  across  the  aisle  and  against  the  arm 
of  the  seat  on  the  opposite  side  with  great 
force  and  violence,  rendering  plaintiff  uncon- 
scious, and  breaking  and  Injuring  flre  of  bis 
ribs. 

The  first  Instruction  given  for  plaintiff, 
for  error  in  which  the  court  granted  a  new 
trial,  reads  as 'follows:  "The  court  instructs 
the  jury  that  if  they  find  and  t>elieve  from 
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the  evidence  that  plaintiff  was  a  passen- 
ger on  one  of  defendant's  passenger  trains 
leaving  St  Louis,  Mo.,  on  the  evening  of 
December  6,  1905,  and  that  he  was  riding 
in  a  chair  car  need  by  defendant  for  con- 
veying passengers,  and  that  in  said  car  de- 
fendant had  provided  racks  above  the  seats 
to  be  used  by  passengers,  and  that  defend- 
ant Invited  its  passengers  in  said  car  to 
use  said  racks  for  placing  therein  tlielr  hatr 
and  small  packages,  and  if  the  jury  further 
find  and  believe  from  the  evidence  that 
after'  plaintiff  had  been  accepted  as  a  pas- 
senger, and  after  said  train  had  run  a  short 
distance  from  Union  Station,  8t  Louis,  Mo., 
plaintiff  arose  from  his  seat  in  said  car  for 
the  purpose  of  placing  his  hat  in  one  of 
said  racks,  and,  when  standing  and  in  the 
act  of  placing  his  hat  in  said  rack,  the  car 
gave  a  sudden,  violent,  unusual,  extraordi- 
nary lurdi,  causing  plaintiff  to  be  tluown 
across  the  aisle  and  against  the  arm  of  a 
seat  with  great  force  and  violence,  thereby 
injuring  him,  and  that  said  lurch  was  direct- 
ly caused  by  the  carelessness  and  negli- 
gence of  defendant's  agents  and  servants 
operating  said  train  in  running  it  Into  and 
around  a  sharp  curve  at  an  unusually  high 
rate  of  speed  at  said  place,  and  the  plain- 
tiff was  In  the  exercise  of  ordinary  care  for 
bis  own  safety,  then  your,  verdict  will  be 
for  the  plaintiff."  One  defense  was  plaintiff 
was  guilty  of  contributory  negligence  in  ris- 
ing and  leaning  forward  and  upward  while 
the  train  was  running  at  a  high  speed.  The 
argument  has  been  pressed  on  us  that  plain- 
tiff ought  to  be  held  to  have  been  guilty 
of  contributory  negligence  as  a  legal  conclu- 
Blon  In  view  of  his  own  testimony.  We  do 
not  take  this  view  of  the  case.  The  rack 
was  placed  in  the  car  for  passengers  to  de- 
posit articles  in,  and  there  was  no  presump- 
tion of  want  of  due  care  in  plaintiff  because 
he  rose  while  the  train  was  running  rapidly 
to  put  his  hat  in  the  rack.  It  is  the  duty  of 
railroad  companies  'to  operate  their  passen- 
ger trains  so  as  to  avoid  unnecessary  Jars 
and  lurches  that  may  injure  passengers 
while  moving  about  in  a  coach.  The  issue 
of  plalntifTs  negligence  was  at  most  one  for 
the  jury. 

The  objection  to  the  quoted  instruction 
la  our  opinion  Is  that  it  assumes  the  opera- 
tion of  the  train  around  the  curve  "at  an 
unnsnally  high  rate  of  speed"  was  negli- 
gence. It  will  be  perceived  on  reading  the 
instruction  the  court  did  not  leave  it  to  the 
jary  to  say  whether  the  speed  with  which 
the  train  ran  Into  and  around  the  curve 
was  a  dangerous  rate,  but  this  was  the  es- 
sential fact  to  be  found.  Ordinarily  the  train 
might  have  run  around  the  curve  at  10  or 
12  miles  an  hour,  so  that  running  at  15  or  20 
miles  an  hoar  would  have  been  unusual 
speed,  thou^  aaf&  Now,  the  latter  part  of 
tbe  instruction  allowed  a  verdict  if  the  jury 


found,  among  other  things,  "that  said  lurch 
was  directly  caused  by  tbe  carelessness  and 
negligence  of  defendant's  agents  and  serv- 
ants in  running  into  and  around  a  sharp 
curve  at  an  usually  high  rate  of  speed." 
Defendant's  servants  were  not  negligent  if 
they  ran  around  the  curve  at  a  higher  speed 
than  was  usual,  provided  they  kept  within 
the  margin  of  safety;  and  they  were  negli- 
gent If  they  ran  only  at  the  usual  rate  pro- 
vided It  was  an  unsafe  one.  The  instruc- 
tion begs  the  very  point  at  Issue  in  assum- 
ing that  running  at  an  unusual  speed  was  nec- 
essarily careless  conduct.  This  instruction 
presented  a  theory  of  the  entire  case  that 
was  radically  wrong,  and  the  error  could  not 
be  cured  by  other  Instructions  presenting  a 
right  theory.  Sullivan  v.  RaUroad,  88  Mo. 
182;  Uansnr-Tebbets  Imp.  Ck>.  ▼.  Ritchie, 
143  Mo.  612,  46  S.  W.  684. 

Therefore  the  court  did  right  to  ordering 
a  new  trial,  which  order  is  afltoned  and  the 
cause  remanded.     All  concur. 


BYRNE  V.  HAFNER  FEED  CO. 

(St  Louis  Conrt  of  Appeals,  Missouri.    Nov.  2, 
1909.) 

1.  Evidence  ({  317*)— Hkabsat. 

In  an  action  against  a  corporation  for  a 
debt  owing  by  its  general  manager  on  the  alle- 
gation that  defendant  had  assumed  the  debt, 
testimony  that  in  another  action,  to  which  de- 
fendant was  not  a  party,  a  witness  testified  that 
defendant  had  assumea  the  debt  in  suit,  is 
hearsay. 

[Eld.  Note. — For  otiier  cases,  see  Evidence, 
Cent  Dig.  !|  1174-1192;   Dec.  Dig.  !  817.*] 

2.  EvioENOK  (S  271*)  —  SELV-SEBViNa  Dec- 

LABATIONS. 

In  an  action  against  a  corporation  for  a 
debt  owiug  by  its  general  manager  on  the  alle- 
gation that  defendant  had  assumed  it,  testi- 
mony that  in  another  action  to  which  defendant 
was  not  a  party  such  general  manager  testified, 
that  defendant  had  assumed  the  debt  is  a  self-' 
serving  declaration,  and  not  binding  on  the  de- 
fendant 

[EM.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  {  271.*] 

Appeal  from  St  Louis  Circuit  Court; 
Robt  M.  Foster,  Judge. 

Action  by  Daniel  P.  Byrne  against  the 
Hafner  Feed  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Jno.  O.  Marshall  and  Dalton  tc  Harris,  for 
appellant    Wm.  A.  Kinnerk,  for  respondent 

GOODE,  J.  This  cause  began  before  a 
justice  of  the  peace  by  the  filing  of  a  com- 
plaint wherein  plaintiff  alleged  defendant  is 
a  corporation ;  that  Joseph  Hafner  is  indebt- 
ed to  plaintiff  in  the  sum  of  $125,  the  amount 
of  a  Judgment  for  debt  interest,  and  costs 
recovered  by  plaintiff  against  said  Hafner 
before  a  Justice  of  the  peace;  that  subse- 
quent to  the  recovery  of  said  judgment  de- 
fendant, the  Hafner  Feed  Company,  promis- 
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ed  to  pay  said  debt  of  Joseph  M.  Hafner  to 
this  plaintiff,  wherefore  plaintifC  prayed 
Judgment  against  defendant  for  the  sum 
of  $125.  The  cause  proceeded  to  the  circuit 
court,  where  plaintiff  obtained  judgment, 
and  an  appeal  was  taken  to  this  court 

Several  reasons  are  assigned  why  the  judg- 
ment of  the  circuit  court  should  be  reversed ; 
1.  e.,  failure  of  the  complaint  to  state  defend- 
ant assumed  the  debt  of  Joseph  Hafner  in 
writing,  want  of  competent  evidence  to  prove 
defendant  assumed  the  debt  at  all,  or  prom- 
ised to  pay  It,  and  that  whatever  evidence 
was  received  to  prove  the  fact  was  too  vague 
and  uncertain  to  support  a  judgment.  This 
plaintiff  recovered  a  judgment,  as  alleged, 
against  Jos.  M.  Hafner  before  a  justice  of 
the  peace,  and  thereupon  summoned  the  Os- 
car W.  Blanke  Ice  &  Coal  Company  as  gar- 
nishee; we  suppose  on  an  execution  issued 
on  the  judgment.  The  only  evidence  Intro- 
duced in  the  present  action  to  prove  the 
Hafner  Feed  Company  had  promised  for  a 
valuable  consideration  after  plaintiff  obtain- 
ed judgment  against  Hafner  to  pay  the 
amount  of  it  to  plaintiff  was  the  testimony 
of  two  witnesses,  who  said,  in  substance, 
that  on  the  trial  of  the  garnishment  issue 
between  Blanke  Ice  &  Coal  Company  as 
garnishee  and  plaintiff,  Jos.  M.  Hafner  and 
John  O..  Marshall  testified  defendant  corpora- 
tion had  assumed  the  debts  of  said  Hafner, 
and  Hafner  had  turned  over  his  assets  to 
the  corporation  in  part  payment  of  the  capi- 
tal stock  of  defendant;  that  Hafner  further 
testified  in  the  garnishment  issue  "he  was 
what  might  be  called  acting  as  general 
manager  for  defendant — that  is,  the  com- 
pany kept  on  just  the  same — that  he  was  an 
officer  and  general  manager,  the  thing  run- 
ning Just  as  it  always  did."  It  is  obvious 
that  what  Marshall  swore  to  in  the  other 
case,  to  which  this  defendant  was  not  a 
party,  was  incompetent  to  establish  liability 
against  defendant,  because  it  was  hearsay 
as  to  this  defendant,  who  had  no  opportunity 
to  cross-examine  said  Marshall.  The  same 
Is  true  as  regards  the  testimony  of  Jos.  M. 
Hafner,  unless  an  exception  is  to  be  allowed 
to  the  general  rule  excluding  hearsay  testl- 
mony  in  favor  of  what  he  testified  on  the 
garnishment  trial,  because  he  was  acting  as 
general  manager  of  defendant  corporation. 
The  contention  is  his  statement  was  binding 
on  the  corporation  because  he  was  the  chief 
officer  of  It.  This  view  cannot  be  accepted. 
His  testimony  on  the  trial  of  the  garnish- 
ment  issue  was  a  self-serving  declaration, 
and  defendant  company  had  no  opportunity 
to  cros8%xamlne  Iilm,  since  it  was  not  a 
party  to  the  cause.  A  corporation  acts 
through  its  agents  and  officers,  and  many 
admissions  and  declarations  of  those  persons 
made  in  the  course  of  their  duties  in  the 
transaction  of  the  business  of  the  company 
are  binding  on  the  latter  for  the  same  rea- 
son that  a  principal  is  bound  by  the  declara- 
tions of  bis  agent  while  engaged  in  the  trans- 


action of  the  principal's  business  and  in  ref- 
erence to  said  business,  provided  the  trans- 
action falls  within  the  scope  of  the  agent's 
real  or  apparent  authority.  Northrup  v.  In- 
surance Co.,  47  Mo.  435,  4  Am.  Rep.  337; 
Western  U.  Tel.  Co.  y.  Baltimore,  etc.,  Tel. 
Co.  (C.  C)  26  Fed.  55;  3  Cook,  Corporations 
(6th  Ed.)  I  726.  And  we  are  aware  there  are 
instances  in  which  the  admissions  and  state- 
ments of  officers  of  a  corporation  are  held 
to  be  binding  on  the  company,  even  though 
they  relate  to  past  transactions.  4  Thomp- 
son, Corporations,  S  4915.  This  case  falls 
within  no  such  exception.  Chllds  v.  Ponder, 
117  Ga.  653,  43  S.  E.  986;  Hoag  v.  Lamont. 
60  N.  Y.  96.  Defendant  would  be  cut  off 
from  its  right  to  search  the  conscience  and 
knowledge  of  Joseph  M.  Hafner,  and  protect 
itself  against  his  false  or  loose  statements 
made  to  serve  his  own  Interest,  If  we  were 
to  admit  his  testimony  on  another  trial,  to 
which  defendant  was  not  a  party,  could  es- 
tablish liability  against  defendant.  In  Bang» 
Mill.  Co.  V.  Bums,  152  Mo.  350,  380,  53  S. 
W.  923,  the  suit  was  to  set  aside  a  certain 
deed  of  trust  in  which  a  bank  was  beneficial- 
ly interested  as  having  been  made  to  defraud 
the  grantor's  creditors.  Different  suits  by 
creditors  had  been  Instituted  assailing  the 
deed  of  trust,  and  in  one  of  them  Calvin  F. 
Bums,  president^  of  the  beneficiary  bank,  had 
given  testimony.  It  was  sought  to  use  that 
testimony  in  the  case  cited,  supra,  as  a  detri- 
mental admission  against  the  bank  made  by 
its  president  On  the  offer  of  this  testimony 
the  Supreme  Court  said:  "We  fail  to  see 
from  the  transcript  of  the  testimony  offered 
how  it  could  have  in  any  wise  been  bene- 
ficial to  appellants;  but,  considering  It  as 
containing  according  to  appellants'  contention 
a  detrimental  admission  to  the  claim  of  ttie 
bank  as  to  one  of  the  notes  secured  by  the 
deed  of  trust  under  which  the  interpleader 
claims  the  property  In  suit  for  the  use  of  the 
bank  and  the  Ayr  Lawn  Company,  the  tran- 
script of  the  testimony  was  still  inadmissible 
as  evidence  against  the  bank  in  this  action. 
Neither  the  bank  nor  Calvin  F.  Burns  was 
a  party  to  the  issues  on  trial  in  that  case, 
and  the  statements  then  made  by  him,  if  any, 
detrimental  to  the  present  contention  of  the 
interpleader  for  the  bank,  could  not  be  said 
to  have  been  made  by  him  as  agent  for  the 
bank,  but  in  answer  to  the  compulsory  pro- 
cess of  the  court  that  required  his  presence 
and  commanded  his  answers.  Neither  the 
voluntary  statement  of  an  agent  or  officer  of 
a  corporation  acting  outside  of  and  beyond 
the  duties  of  his  agency  or  those  exacted  and 
not  afterwards  ratified  by  the  corporation 
can  be  held  and  treated  as  declarations  or 
admissions  binding  upon  the  corporation  in  a 
suit  afterwards  between  the  corporation  and 
a  stranger."  That  ruling  Is  in  point,  and  it 
will  be  observed  that,  though  the  Supreme 
Court  remarked  neither  Calvin  P.  Bums 
nor  the  bank  were  parties  to  the  case  m 
which  said   Bums   had  testified,  the  prin- 
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ciple  on  whlcb  the  ezdnsion  of  the  evidoice 
was  sustained  shows  the  fact  that  the  bank 
'was  not  a  party  was  the  only  material  fact; 
and  the  mere  circumstance  that  Hafner  was 
a  party  to  the  suit  In  which  the  garnish- 
ment was  Issned  does  not  serve  to  distinguish 
tbla  case  In  principle  from  the  one  cited. 
In  truth  It  may  be  said  Hafner  was  no 
party  to  the  garnishment  proceeding  which 
grew  out  of  the  case  plaintlfC  brought  against 
him;  and  hence  the  Supreme  Court's  deci- 
sion was  glToi  on  facts  identical  with  those 
before  us.  If  it  was  desirable  to  utilize  the 
knowledge  of  Marshall  and  Hafher,  they 
slionld  have  been  put  on  the  stand  in  the 
present  cas&  One  of  them  at  least  was  pres- 
ent at  the  trial,  Mr.  Marshall.  We  have  paid 
no  attention  to  whether  or  not,  even  if  the 
statements  of  Hafuer  and  Marshall  were 
competent,  the  proper  procedure  to  hold  de- 
fendant on  its  assumption  of  Hafner's  debt 
was   adopted. 

The  Judgment  Is  reversed  and  the  cause 
remanded.    All  concur. 


BAETLETT  v.   HELMBACHBR  FORGE  & 

ROLLING  MILLS  CO. 
(St.  LoDis  Court  of  AppMls.    Missouri.    Nov.  2, 

Appkai.  and  Ebbob  ({  1015*)— Review— Dis- 

OBRTION    of    COUBI^NEW    TBIAI.    OW    COK- 

n.iCTiNo  Evidence. 

Where  there  was  a  conflict  in  the  evidence 
on  material  issues,  the  coart's  action '^n  grant- 
ing a  new  trial  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence  cannot  be 
set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror,  Cent.  Dig.  {  8871 ;    Dec.  Dig.  f  1015.*] 

Appeal  from  St.  Louis  Circuit  Court;  Vlr- 
SU  Rule,  Judge. 

Action  by  Charles  A.  Bartlett,  administra- 
tor of  Guiseppi  Pusateri,  against  the  Helm- 
t>acber  Forge  &  Rolling  Mills  Company.  A 
judgment  for  plaintiff  was  set  aside,  and 
new  trial  granted.  PlaiiitiCF  appeal^.  Af- 
firmed and  remanded. 

Joseph  Wheless,  for  appellant.  McKeig- 
han  &  Watts  and  Wm.  R.  Gentry,  for  re- 
spondent. 

GOODE,  J.  Guiseppi  Pusateri,  a  Sicilian, 
was  IcUled  in  defendant's  iron  worlcs  on 
January  11,  1907,  by  the  falling  on  him  of  a 
pile  of  iron  bars.  The  bars  were  about  36 
inches  long,  and  the  averment  Is  they  had 
been  piled  to  an  excessive  and  dangerous 
height,  from  10  to  16  feet,  unsupported  In 
any  way  and  insecure  and  liable  from  the 
great  height  and  unsafe  structure  of  the  pile 
to  coUnpse  and  fall.  It  was  further  averred 
the  careless  way  in  which  the  iron  was  pil- 
ed, and  the  fact  that  the  piles  were  danger- 
ous and  liable  to  fall,  was  well  known  to  de- 
fendant, or  could  have  been  known  to  it  by 


the  exercise  of  ordinary  care  for  t'ae  safety 
of  its  employ^.  Plaintiff  was  working  on  a 
low  pile  a  foot  or  so  from  the  one  which 
toppled  over  and  killed  him.  This  action 
was  instituted  by  the  administrator  of  bis 
estate  under  the  provisions  of  two  statutes 
of  the  state  of  Illinois,  where  deceased  re- 
sided and  the  accident  happened.  The  evi- 
dence for  plaintiff  tended  to  prove  the  piles 
were  15  to  18  feet  high,  and,  in  truth,  one 
witness  tor  plaintiff  swore  tlie  one  which 
fell  was  30  feet  high.  The  evidence  tended 
also  to  show  the  plies  were  negligently  and 
insecurely  stacked  and  liable  to  fall  in  con- 
sequence of  the  vibrations  of  trains  passing 
near  the  foundry. 

Plaintiff  had  a  verdict,  which  tbe  court 
set  aside,  granting  a  new  trial  on  the  ground 
the  verdict  was  against  the  weight  of  the 
evidence.  This  appeal  was  prosecuted  from 
the  order  for  new  trial;  the  contention  be- 
ing there  was  no  substantial  conflict  in  tbo 
evidence  on  any  point  affecting  the  merits  of 
the  case.  We  have  read  the  evidence  in  re- 
gard to  plaintiff's  contention,  and  And  it  un- 
tenable. There  was  a  sharp  conflict  of  testi- 
mony as  to  the  height  of  the  pile  which  fell, 
some  saying  it  was  not  more  than  four  or 
five  feet  high;  also,  as  to  whether  It  had 
been  piled  straight,  and  yjas  perpendicular 
at  the  time  it  fell,  or  had  been  piled  slant- 
ingly and  gotten  out  of  plumb.  There  can  be 
no  question  that  a  conflict  of  evidence  oc- 
curred on  material  Issues  of  the  case,  and 
therefore  the  action  of  the  court  in  granting 
a  new  trial  because  the  verdict  waa  against 
the  weight  of  the  evidence  cannot  be  set 
aside.* 

The  order  for  new  trial  Is  afflrmed  and  the 
cause  remanded.    All  concur. 


GERMAN  LITERARY  SOCIETY  v.  BLOCH. 

(St.  Lonis  (Tourt  of  Appeals.    Missouri.    Nov.  2, 

1909.     Rehearing  Denied   Nov.   17,   1909.) 

Justices   of  the   Peace   (|  133*)— Revival 
OF  Judgment— Time  of  Pboceedino. 

Rev.  St.  1899,  i  4028  (Ann.  St.  1906,  p. 
2195),  providing  that  no  justice's  judgment  shall 
be  revived  after  10  years  from  its  rendition. 
fixes  the  limit  of  time  in  whlcb  the  revival 
may  be  ordered,  and  not  in  which  it  may  be 
applied  for,  so  that  application  thereunder  must 
be  made  at  least  10  days  before  the  limitation 
period  has  expired,  in  view  of  section  4024,  pro- 
viding that,  upon  tbe  filing  of  an  affidavit  in  a 
proceeding  to  revive  such  a  judgment,  the  jus- 
tice shall  cause  a  citation  to  be  served  on  de- 
fendant to  appear  at  a  time  not  less  than  10 
days,  nor  more  than  30  days,  from  the  issuing 
thereof,  and  show  cause  why  the  judgment 
should  not  be  revived. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  415;   Dec.  Dig.  i  133.*] 

Appeal  from  St.  Louis  ClrcvUt  Court;  Chas. 
Glaflln  Allen,  Judge. 

Action  by  the  German  Literary  Society 
against  John  Blocb  to  revive  a  Justice's  Judg- 
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ment  From  a  Judgment  of  reylval  reversed 
by  the  circuit  court,  plaintiff  appeals.  Af- 
firmed. 

Frank  A.  Hobeln  and  Vital  W.  Garesclte, 
for  appellant    Liee  Sale,  for  respondent 

GOODE,  J.  This  is  a  proceeding  by  scire 
facias  to  revive  a  Judgment  of  a  Justice  of 
the  peace.  According  to  the  stipulated  facts, 
the  Judgment  was  rendered  by  the  Justice 
February  25,  1897,  and  on  February  21,  1907, 
plaintiff  filed  a  i)etition  to  revive  it  before 
the  successor  of  the  Justice  by  whom  it  had 
been  given.  A  citation  was  issued  and  de- 
livered to  the  constable  on  the  same  day, 
commanding  him  to  summon  defendant  to 
appear  before  the  Justice  to  whom  the  i>eti- 
tion  of  revivor  tiad  been  addressed  on  March 
6,  1907,  to  answer  tiie  complaint  of  plaintiff, 
and  then  and  there  show  cause,  if  any,  wtiy 
the  Judgment,  describing  it,  should  not  be  re- 
vived. This  writ  was  served  February  23, 
1907.  The  cause  was  continued  to  Mardi 
28th,  when  defendant  appeared  by  his  attor- 
ney and  moved  the  Judgment  be  not  revived 
because  the  Justice  was  without  Jurisdiction, 
and  because  no  proper  citation  had  been  di- 
rected or  served  on  defendant  according  to 
section  4028  of  the  statutes  (Rev.  Sf.  1899 
[Ann.  St  1906,  p.  2195]),  and  for  other  rea- 
sons which  need  not  be  stated.  The  Justice 
overruled  defendant's  motion,'  and  entered 
judgment  reviving  the  original  Judgment, 
whereupon  defendant  appealed  to  the  circuit 
court,  and  there  prevailed,  causing  plaintiff 
to  appeal  to  tliis  court,  where  defendant's 
counsel  assigns  as  reason  for  upholding  the 
judgment  of  the  court  below  that  the  10- 
year  period  in  which  the  right  to  revive 
would  be  lost  by  statutory  limitation  liad 
run  prior  to  the  date  on  which  the  citation 
served  on  defendant  was  returnable  or  could 
have  been  made  returnable.  Rev.  St  1899, 
i  4031  (Ann.  St  1906,  p.  2196) ;  Bick  v.  Wll- 
kerson,  62  Mo.  App.  31.  This  proposition  be- 
comes clearer  when  we  scrutinize  the  statu- 
tory provision  that  no  Judgment  of  a  Justice 
of  the  peace  "shall  be  revived  after  the  lapse 
of  ten  years  from  the  rendition  thereof,"  or 
from  the  date  of  a  previous  revival.  Rev. 
St  1899,   i  402a 

Defendant's  counsel  contends  the  language 
quoted  from  the  statute  forbids  revival  of 
any  Judgment  unless  application  to  have  it 
revived  Is  made  long  enough  before  the  10- 
year  limitation  has  run  to  enable  the  writ  of 
scire  facias  to  be  Issued  and  served  on  the 
defendant  in  time  to  be  returnable  within 
the  10-year  period;  that  is  to  say,  the  ap- 
plication for  revivor  must  be  made  at  least 
10  days  before  the  limitation  period  has  ex- 
pired, because  by  virtue  of  section  4024 
(Ann.  St.  1906,  p.  2194),  the  shortest  Interval 
in  which  the  writ  can  be  made  returnable  Is 
10  days  from  the  date  of  service.  Support 
for  this  view  of  the  law  is  found  in  Tefft  v. 
Bank,  36  Kan.  457,  13  Pac.  783.    The  Code  of 


Kansas  says  an  order  to  revive  an  action 
against  the  representatives  or  successor  of 
a  defendant  shall  not  be  made  without  th^ 
consent  of  such  representatives  or  successor 
unless  in  one  year  from  the  time  it  could 
first  have  been  made.  Another  section  of 
that  Code  says,  if  a  Judgment  becomes  dor- 
mant, it  may  be  revived  in  the  same  manner 
as  is  prescribed  for  reviving  actions  before 
Judgment  The  two  provisions  construed  to- 
gether prohibit  an  order  to  revive  a  Judg- 
ment which  has  become  dormant  from  being 
made  longer  than  one  year  after  It  has  be- 
come dormant;  that  is,  the  Kansas  limita- 
tion period.  In  the  case,  supra,  the  Supreme' 
Court  of  Kansas  said  the  filing  of  the  mo- 
tion to  fevlve  and  giving  notice  were  not 
sufficient  to  bring  the  case  within  the  limita- 
tion, bat  the  point  of  limitation  prescribed 
by  the  statute  is  the  making  of  the  order, 
and  not  the  commencement  of  the  proceed- 
ing  to  obtain  the  order ;  that  a  "party  should 
at  least  commence  proceedings  In  sufficient 
time  to  give  the  required  notice  to  the  ad- 
verse party  of  the  hearing  within  tlie  year, 
and  the  time  fixed  in  the  notice  when  the 
application  is  to  be  made  should  be  within 
that  period."  The  same  court  reiterated 
this  doctrine  in  Reaves  v.  Long,  63  Kan.  700, 
66  Pac.  1030,  saying  revivor  is  purely  of  stat- 
utory origin,  and  can  only  be  accomplished 
in  the  mode  and  on  the  conditions  prescril)- 
ed  by  the  statute;  tbat,  as  the  Kansas  stat- 
ute explicitly  says  an  order  of  revivor  should 
not  be  made  without  consent  unless  withini 
one  year  of  the  time  in  which  it  could  be 
made,  a  court  was  without  power  to  make  it 
later. 

At  this  point  in  defendant's  argument  our 
attention  is  called  to  the  Missouri  statute 
concerning  the  revival  of  Judgments  in  courts 
of  record,  which  says :  "The  plaintiff,  or  his 
legal  representative  may,  at  any  time  within 
ten  years,  sue  out  a  scire  facias  to  revive  a 
Judgment  or  lien;  but  after  the  expiration 
of  ten  years  from  the  rendition  of  the  judg- 
ment, no  scire  facias  shall  Issue."  Rev.  St 
1899,  §  3715  (Ann.  St  1906,  p.  2083).  That 
lang^uage  is  contrasted  with  the  language  of 
the  statute  for  the  revival  of  judgments  of 
Justices  of  the  peace,  which  says  they 
shall  not  "be  revived  after  the  lapse  of  tea 
years  from  the  rendition  thereof"  (Rev.  St 
1899,  f  4028 ;  Ann.  St  1906,  p.  2195),  and  it 
Is  argued  the  first  section  was  Intended  to 
place  a  limitation  on  the  commencement  of 
proceedings  to  revive,  whereas  the  latter 
was  Intended  to  put  a  limitation  upon  Judg- 
ments of  revivor.  No  doubt  the  language  of 
the  two  sections  is  consistent  with  this  con- 
clusion, and  the  question  is  whether  it  com- 
pels the  conclusion.  If  the  section  relating 
to  Judgments  of  Justices  absolutely  forbids 
an  order  to  revive  a  dormant  Judgmoit  after 
10  years  from  its  rendition,  singular  conse- 
quences may  ensue.  The  Judgment  creditor 
could  apply  long  within  the  limitation  period, 
and,  from  one  cause  or  aaother,  no  hearing 
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be  bad  nntil  after  the  period  had  expired, 
In  which  case  It  might  be  out  of  the  power  of 
the  Justice  to  order  a  revivor;  or  an  appeal 
mlsht  be  taken  to  the  circuit  court,  and  the 
delay  occasioned  would  carry  the  hearing 
of  the  application  beyond  the  limitation  pe- 
riod and  that  court  be  without  power  to  re- 
vive. Those  contingencies  might  or  might 
not  suffice  to  create  an  exception,  or  take  the 
cause  out  of  the  statute.  We  decide  notb- 
iag  as  to  tbat.  Probable  mischiefs  cannot 
overcome  the  effect  of  any  statute  If,  fairly 
considered.  It  will  bear  but  one  meaning. 
Our  statute  on  the  subject  In  hand  is  leas 
explicit  than  the  Kansas  one,  for  the  latter 
says,  In  effect,  an  order  to  revive  cannot  be 
made  except  by  consent  of  the  parties  after 
one  year  from  the  time  the  Judgment  be- 
comes dormant;  whereas,  our  statute  says 
no  Judgment  shall  be  revived  after  the  lapse 
of  10  years  from  Its  rendition,  but  it  is  hard 
to  discern  how  the  words  "no  Judgment  shall 
be  revived"  can  be  held  to  mean  no  scire 
facias  to  revive  a  Judgment  shall  be  sued 
out  or  no  application  for  revival  shall  be 
made. 

Against  our  first  impression  we  liave  come 
to  the  conclusion  after  study  of  the  point 
that  the  statute  fixes  the  limit  of  time  in 
which  e  revival  may  be  ordered,  and  not  In 
'which  it  may  be  applied  for,  as  is  the  case  in 
proceedings  to  revive  a  Judgment  In  a  court 
of  record.  What  has  led  us  to  this  conclu- 
sion, besides  the  positive  terms  of  the  stat- 
ute, are  the  circumstances  leading  to  the 
enactment  of  the  limitation.  It  was  decided 
In  Humphreys  v.  Lundy,  37  Mo.  320,  there 
was  no  statutory  limitation  of  proceedings  to 
revive  Justices'  Judgments,  and  they  mig^t 
be  revived  at  any  time;  that  the  10  years 
then  prescribed  for  suing  out  writs  of  scire 
facias  to  revive  Judgments  related  only  to 
those  of  courts  of  record.  In  fact,  the  stat- 
ute regarding  the  revival  of  Justice's  Judg- 
ments merely  said  "a  Judgment  once  revived 
may  be  again  revived  in  the  same  manner 
and  with  like  effect  as  the  first  revival  was 
had."  Gen.  St  1865,  c.  182,  I  12.  In  Corby 
T.  Tracy,  62  Mo.  511,  this  decision  of  the 
point  was  followed,  and  in  the  opinion  Judge 
Hough  called  attention  to  the  anomalous 
rules  of  law  relating  to  Justices'  Judgments. 
He  showed  it  was  possible  by  revival  to  keep 
a  judgment  of  a  Justice  of  the  peace  in  force 
tt>r  more  than  20  years,  or  the  period  in 
wlilch  It  ought  to  be  presumed  to  have  been 
satisfied,  and  that  in  the  particular  case  the 
Jndgment  might  be  regarded  as  in  force  after 
23  years.  This  and  another  incongruity  not 
necessary  to  be  mentioned  were  noticed.  The 
opinion  said:  "With  the  hope  that  some  rem- 
edy may  be  provided  by  the  appropriate  de- 
partment of  the  government"  No  .doubt  in 
consequence  of  this  opinion  the  Legislature, 
In  revising  the  statutes  in  1879,  amended  sec- 
tion 12  of  chapter  182  of  the  General  Stat- 


utes of  1866  by  adding  these  words:  "Provid- 
ed, that  no  Judgment  shall  be  revived  after 
the  lapse  of  20  years  from  the  rendition 
thereof,  or  from  the  date  such  Judgment  may 
have  been  revived  as  hereinbefore  provided." 
Rev.  St  1879,  t  3008.  That  amendment  fixed 
the  limitation  period  at  20  years  from  the 
date  of  a  Judgment  or  any  previous  revival 
of  it  as  the  time  in  which  it  must  be  revived 
or  become  defunct 

It  is  to  be  borne  in  mind  the  opinion  of  the 
Supreme  Oourt  in  Ck>rby  v.  Tracy  had  re- 
marked upon  the  incongruity  of  permitting 
Justices'  Judgments  ^to  be  kept  alive  by  re- 
vival for  more  than  20  years,  or  beyond  the 
time  when,  according  to  analogy,  they  would 
be  presumed  to  have  been  satisfied.  There- 
fore it  is  unlikely  the  Legislature  meant  in 
the  amendment  to  leave  that  incongruity  in- 
tact But  if  the  20-year  period  prescribed  in 
the  statute  was  meant  to  limit  the  time  in 
which  a  scire  facias  could  be  sued  out,  and 
not  in  which  a  revival  could  be  ordered,  it 
was  still  possible,  by  applying  for  a  scire  fa- 
cias a  few  days  before  the  20  years  expired, 
and  making  the  writ  returnable  after  the  ex- 
piration, and  perhaps  by  continuing  the  pro- 
ceeding, to  keep  the  Judgment  alive  after  it 
ought  to  be  presumed  satisfied.  The  probable 
Intention  was  in  prescribing  20  years  as  the 
limitation  to  forbid  a  revival  after  that  pe- 
riod. Thus  the  statute  stood  until  1895,  when 
the  amendment  of  the  original  enactment 
was  itself  amended  by  striking  out  the  word 
"twenty"  and  Inserting  in  lieu  of  it  the  word 
"ten,"  so  that  the  language  was:  "Provided 
that  no  Judgment  shall  be  revived  after  the 
lapse  of  ten  years  from  the  rendition  there- 
of or  from  the  date  such  judgment  may  have 
been  revived  as  hereinbefore  provided."  This 
is  the  language  of  the  statute  now  In  force, 
and  we  cannot  escape  the  opinion  that,  what- 
ever the  Legislature  may  really  have  intend- 
ed, the  only  Intention  that  can  be  gleaned 
from  a  fair  interpretation  of  the  language 
used  and  the  history  of  the  enactment  was  to 
limit  the  time  In  which  an  order  to  revive 
could  be  made. 

The  Judgment  is  affirmed.    All  concur. 


REIS  V.  EPPERSON  et  al. 
(St  Louis  Oourt  of  Appeals.    Missouri.    Nov.  2, 

1.  JtTDOHKNT  (i  525«)—CONCLU8IVKWBSS— RE- 
CITALS. 

Where  a  court,  even  of  limited  jarisdic- 
tion,  is  acting  within  the  limit  of  that  jurisdic- 
tion; the  recitals  in  its  judgments  are,  at  least, 
prima  facie  evidence  of  the  facts  there  set  out 
TEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §{  668,  968,  982;   Dec  Dig.  |  626.*] 

2.  Covenants  (|  116*)— Action  fob  Bbsaoh— 
Issues. 

In  an  action  for  breach  of  covenant  of  ti- 
tle, in  that  there  were  street  assessment  liens 
against  the  property,  the  petition  alleged  that 
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g:rantPe  bought  the  land  without  any  notice  of 
such  lien,  and  the  answer,  after  denying  "each 
and  every  allegation  therein  contained  unless 
hereinafter  admitted,"  admitted  the  execution  of 
a  deed,  but  alleged  that  it  was  a  part  of  the 
real  consideration  that  grantee  should  pay  such 
assessments.  Held  that,  in  view  of  the  plead- 
ings, the  grantor  could  not  claim  that  the  judg- 
ment confirming  the  assessment  and  declaring  it 
a  lien  on  the  property  in  question  was  improp- 
erly introduced  in  evidence,  bectftase  there  was 
no  proof  other  than  the  recitals  of  the  judgment 
itself  that  there  had  been  service  of  notice  of  the 
assessment  on  the  grantor,  since  the  pleadings 
admitted  the  existence  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  CSovenants, 
Cent.  Dig.  §  209;  Dec.  Dig.  f  116.*] 

&  JuDOicENT  a  822*)— Judgment  or  Othkb 
State— Conclusiveness— Recitals  —  Serv- 
ice OF  Notice. 

Where,  in  an  action  for  breach  of  cove- 
nant of  title,  in  that  there  were  outstanding 
street  assessment  liens  against  the  property, 
which  property  was  in  another  state,  it  was 
stipulated  that  the  judgment  confirming  the  as- 
sessment and  declaring  it  a  lien  was  to  De  treat- 
ed as  a  judgment  of  a  court  of  the  resident  state, 
and  the  statute  of  the  foreign  state  showed 
that  the  Judgment  was  entered  by  a  court  of 
record  and  of  original  jurisdiction  in  that  class 
of  cases,  recitals  in  the  judgment  that  service 
was  had  on  the  grantor,  the  defendants  in  the 
action,  were  prima  facie  true,  and  the  burden 
was  on  Qefendant  to  overthrow  the  presumption, 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1500;   Dec.  Dig.  {  822.*] 

4.  Covenants  (|96*)— Covenant  Against  In- 
ctniBKANCES— Bbeach— Absesguent  Liens. 

The  existence  of  a  street  assessment  lien, 
which  is  a  valid  lien  against  property  at  the 
time  the  owner  deeds  it  by  a  statutory  warranty 
deed  to  one  havitag  no  notice  of  the  lien,  is  a 
breach  of  covenant 

[Ed.   Note. — For  other  cases,   see  Covenants, 
Cent  Dig.  {  119 ;   Dec.  Dig.  {  90.*] 

5.  Covenants  (|  135*)- Warbantt  of  Title 

— BBEACH— INSTBUCTIONS.. 

In  an  action  for  breach  of  covenant  of  ti- 
tle, in  which  plaintiff  claims  a  breach  by  exist- 
ence of  assessment  liens  against  property  at  the 
time  of  conveyance,  and  defendant  claims  that 
plaintiff  had  notice  of  such  liens  and  assumed 
their  payment  as  part  consideration  of  the  deed, 
an  instruction  that  if  the  jury  believe  from  the 
evidence  that,  at  the  time  of  execution  and  de- 
livery of  the  statutory  warranty  deed  offered  in 
evidence,  plaintiff,  in  addition  to  the  considera- 
tion mentioned  in  the  deed,  agreed  to  assume  all 
taxes  for  street  improvements,  then  the  jury  are 
to  find  for  defendant,  properly  submitted  the  is- 
'  sue  to  the  jury. 

[Ed.   Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  S  2C9 ;   Dec.  Dig.  {  135.*] 

0.  Covenants  (f  118*)- Wabbanty  of  Title- 
Existence  OF  JliiENS— Burden  of  Pboop. 
In  an  action  for  breach  of  covenant  of  title, 
in  that  there  were  outstanding  street  assessment 
liens  against  property,  an  instruction  placing 
the  burden  of  proof  on  plaintiff  to  show  that  a 
consideration  named  in  a  statutory  warranty 
deed  was  the  true  consideration,  and  that  he  did 
not  assume  the  payment  of  such  liens,  and  that, 
unless  plaintiff  show  such  fact  by  preponderance 
of  the  evidence,  the  jury  should  find  for  defend- 
ant, is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  213 ;   Dec.  Dig.  §  118.*] 

7.  Trial  (S  261*)- Request  fob  Instbucitons 
—Erroneous  Requests. 

Where,  in  an  action  for  breach  of  covenant 
of  title,   requested  instructions  as  to  burden  of 


proof  being  oa  plaintiff,  and  that  plaintiff  most 
show  the  facts  by  a  preponderance  of  the  evi- 
dence, are  erroneous,  and  are  refused,  further 
requested  instructions  defining  the  burden  of 
proof  and  preiMnderance  of  evidence  are  also 
properly  refused, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  660;    Dec  Dig.  i  261.*] 

8.  Tbial  (J  25*)— Right  to  Open  and  Close. 

The  injection  into  a  case  by  defendants 
of  an  affirmative  issue  does  not  change  the  rule 
as  to  the  right  of  plaintiff  to  open  and  close; 
bat  it  is  oiHy  where  plaintiff's  whole  case  is 
admitted,  and  the  defense,  by  new  matter  in 
avoidance  or  the  like,  undertakes  to  meet  the 
admitted  case,  that  the  rule  is  changed. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §47;  Dec.  Dig.  »  25.*] 

9.  Appeal  and  Ebbob  (J  994*)  —  Review — 
Weight  of  Testimony. 

The  weight  to  be  given  testimony  of  wit- 
nesses is  a  matter  for  the  exclusive  determina- 
tion of  the  jury  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8901-3906;  DecDig.  {  994.*  J 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

Action  by  Michael  C.  Rels  against  Ernest 
Li.  Epperson  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeaL    Affirmed. 

On  the  24th  of  August,  1901,  defendants, 
who  are  appellants  bece,  by  their  deed  con- 
veyed to  respondent  certain  lots  in  Harri% 
Place  addition  to  the  city  of  East  St  Louis, 
St  Clair  county,  III.,  in.  consideration  of  $1.- 
200.  The  deed  was  executed  in  St  Clair 
county,  111.,  and  Is  the  statutory  form  in  use 
in  tliat  state  of  a  warranty  deed,  reciting 
tliat  the  grantors,  naming  them  (defendants 
here),  for  and  in  consideration  of  $1,200  In 
hand  paid,  "convey  and  warrant"  to  plaintiff 
the  lots  described.  The  deed  is  properly  ac- 
knowledged by  all  of  the  parties  to  it  wbo- 
are  defendants  here.  The.  Illinois  law,  prop- 
erly pleaded  and  introduced  in  evidence 
(section  9,  c.  30,  Starr  &  C.  Ann.  St  IlL  189fi). 
provides  that  every  deed  in  sulwtance  in  the- 
form  of  the  deed  in  evidence,  "when  oUier- 
wise  duly  executed,  shall  be  deemed  and  held 
a  conveyance  In  fee  simple,  to  the  grantee, 
bis  heirs  or  assigns,  with  covenants  on  tlie- 
pnrt  of  the  grantor,  (1)  tliat  at  the  time  of 
the  making  and  delivery  of  such  deed  be  wa» 
lawfully  seized  of  an  indefeasible  estate  in 
fee  simple.  In  and  to  the  premises  therein  de- 
scribed, and  bad  good  right  and  full  power 
to  convey  the  same;  (2)  that  tlie  same  were 
then  free  from  all  incumbrances ;  and  (3)  that 
be  warrants  to  the  grantee,  his  heirs  and  as- 
signs, the  quiet  and  peaceable  possession  of 
such  premises,  and  will  defend  the  title  there- 
to against  all  persons  who  may  lawfully 
claim  the  same.  And  such  covenants  shall 
be  obligatory  upon  any  grantor,  his  helrs- 
and  personal  representatives,  as  fully  and 
with  like  effect  as  if  written  at  length  in 
such  deed." 

The  i>etition  in  the  case,  after  averring 
the  execution  and  delivery  of  the  above  deed. 
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avers:  That  prior  to  Its  execution  certain 
special  assessments  had  been  levied  against 
defendants,  made  pursuant  to  the  laws  of 
the  state  of  Illinois,  also  pleaded,  for  the  Im- 
provement of  Bangh  avenue,  on  which  street 
the  lots  fronted,  and  that  the  special  aasess- 
•  ments,  by  virtue  of  these  laws,  had  prior  to 
the  execution  and  delivery  of  the  deed  afore- 
said become  a  valid  lien  upon  the  property ; 
that  plalntlfF  had  no  knowledge  of  the  lien 
or  special  assessments  when  he  accepted  the 
deed  and  paid  the  consideration,  and  did  not 
learn  of  the  same  until  after  the  property 
had  been  sold  pursuant  to  the  laws  of  the 
state  of  Illinois  concerning  enforcement  of  the 
imyment  of  tliat  assessment;  that  plaintifl 
was  compelled  to,  and  did,  redeon  the  prop- 
erty; that  the  total  amount  of  the  assess- 
ment  was  $594.60,  which  amount  plaintiff  had 
been  compelled  to  pay,  together  with  pen- 
alties. Interests  and  costs  and  expenses  in 
the  sum  of  $400.  Averring  that  the  existence 
of  the  Hen  constituted  a  breach  of  the  cove- 
nant In  the  deed  and  that  plalnttfTs  damage 
thereby  was  $904.60,  Judgment  Is  prayed  for 
that  amount.  The  answer,  after  denying 
"each  and  ev^ry  allegation  therein  contained, 
unless  hereinafter  admitted,"  admits  the  exe- 
cution of  the  warranty  deed,  but  alleges  that 
the  consideration  In  the  deed  was  not  the 
real  and  only  consideration  for  the  convey- 
ance of  the  premises  by  defendants  to  plaln- 
tllf.  but  that  there  were  other  considerations, 
and  that  one  of  them  was  the  payment  by 
the  plaintiff  "of  the  v^ry  street  assessment 
for  the  Improvement  of  Baugh  avenue  set  out 
in  his  petition."  The  answer  then  denies 
that  plaintiff  was  without  any  knowledge  of 
the  lien  or  assessment  or  without  any  knowl- 
edge of  the  same  until  after  the  property 
was  sold,  but  alleges  and  charges  that  the 
property  was  sold  to  plaintiff  by  defendants 
at  about  one-half  of  Its  value  on  the  express 
consideration  that  plaintiff  would  pay  all  as- 
siess  ments  for  street  Improvements.  "De- 
fendants therefore  deny  that  the  existence  of 
the  lien  of  said  special  assessments  consti- 
tuted a  breach  of  the  covenant  of  defendant's 
deed  aforesaid,  and  hence  deny  that  they  are 
indebted  to  plaintiff  In  the  sum  of  $994.60 
or  any  other  sum  whatsoever."  The  reply 
was  a  general  denial  of  this  new  matter. 

On  trial  before  a  court  and  Jury,  the  deed 
being  introduced,  as  also  the  statutes  of 
Illinois  relating  to  conveyances  of  real  es- 
tate and  vesting  power  in  the  city  council  of 
East  St  Louis  to  make  the  Improvements, 
and  conferring  jurisdiction  on  the  county 
court  of  St.  Clair  county  to  adjudge  assess- 
ments for  street  Improvements,  plaintiff  offer- 
ed a  transcript  of  the  record  of  proceedings 
of  the  county  court  of  St.  Clair  county  rela- 
tive to  the  special  assessment  for  the  Baugh 
avenue  improvements.  This  transcript  re- 
cites, among  other  things,  and  after  a  recital 
of  the  fact  of  the  presentation  of  the  peti- 
tion for  the  assessment  of  the  costs  of  the 
improvements:    That  it  appears  to  the  court 


that  the  commissioners  had  given  notice  of 
the  assessment,  "and  that  the  final  hearing 
thereof  would  be  had  at  this  term  of  court  as 
required  by  law,  by  sending  through  the 
mall  to  each  owner  of  the  premises  assessed 
a  notice  of  such  assessment,  giving  the  names 
of  the  owners,  a  description  of  the  property, 
amount  of  the  assessment,  and  that  said  as- 
sessment roll  would  be  returned  to  the  Au- 
gust term,  A.  D.  1900,  of  this  court,  which  no- 
tices were  In  the  form  required  by  law,  and 
signed  by  said  commissioners,  and  were  mail- 
ed to  said  parties  more  than  10  days  prior  to 
the  first  day  of  this  term  of  court,  and  which 
were  sent  to  each  of  the  persons  whose  names 
appear  on  the  said  assessment  roll  filed  in 
this  cause.  That  said  commissioners  also 
gave  notice  of  said  assessment  and  Its  return 
to  this  court,  by  posting  notices  for  10  days 
prior  to  the  first  day  of  this  said  August 
term  of  court,  in  four  public  places  in  said 
city  of  East  St  Louis,  two  of  said  places 
being  tn  the  neighborhood  of  said  proposed 
Improvement;  and  also  by  publishing  said 
notices  five  successive  days  in  the  East  St. 
Louis  Dally  Journal,  a  daily  newspaper  pub- 
lished In  the  said  city  of  E&st  St  Louis, 
said  publication  being  also  10  days  prior  to 
the  first  day  of  said  August  term  of  this 
court  The  court  therefore  entered  a  rule 
on  all  parties  to  this  proceeding  and  all  per- 
sons Interested  to  make  answer  or  file  ob- 
jections herein  by  the  first  Thursday  of  this 
term,  August  9,  1900."  It  further  appears 
by  the  recitals  In  the  transcript  that  at  the 
day  named  one  of  the  parties,  named  Wein- 
mann,  appeared  and  filed  objections  to  the 
confirmation  of  the  assessment  The  judg- 
ment of  the  county  court  then  continues: 
"And  as  to  each  of  the  other  parties  herein 
Judgment  In  this  cause  Is  hereby  rendered 
against  them  by  default."  None  of  the  ap- 
pellants here,  however,  appeared.  After- 
wards, on  the  20th  of  December,  Weinmann 
withdrew  her  objections,  and  the  city  of 
East  St  Louis,  through  its  attorneys,  asking 
for  confirmation  of  the  special  taxes  and  the 
assessment,  the  court  ordered  and  adjudged 
that  the  special  taxes  to  pay  the  costs  of  the 
Improvements  as  assessed  In  the  assessment 
roll  be  levied  and  confirmed  against  the  lots 
as  assessed  and  entered  on  the  roll.  It  ap- 
pears by  a  subsequent  order  that  this  as- 
sessment was  payable  in  five  annual  install- 
ments, each  Installment  to  bear  Interest. 

When  this  "judgment  roll,"  as  for  conven- 
ience we  will  call  it  was  Introduced,  counsel 
for  defendants  made  the  general  objection 
that  It  was  Incompetent  until  it  was  shown, 
outside  of  this  record,  that  there  had  been 
service  on  these  defendants,  expressly  waiv- 
ing, however,  all  other  objections  to  it  and 
agreeing  that  It  was  to  be  treated  exactly 
as  if  it  was  the  record  of  a  court  of  the  state 
of  Missouri.  To  put  It  accurately,  after  the 
court  had  sustained  the  objection  to  the  ad- 
mission of  this  record  and  had  ruled  the 
record  out  the  court  asked  counsel  for  de- 
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f  endants  If  bis  position  was  that,  tor  the  pur- 
poses of  this  trial,  the  record  was  to  be 
treated  as  If  It  was  the  record  of  a  domestic. 
Instead  of  a  foreign,  conrt?  Counsel  answer- 
ed: That  that  was  his  position,  and  his 
objection  lay  to  the  lack  of  showing  by  evi- 
dence that  necessary  steps  bad  been  taken 
to  create  a  valid  lien  against  the  property, 
in  that  K  was  not  sufficient  by  Its  own  re- 
citals to  prov«  the  fact  of  service  of  notice 
as  required  by  law  on  the  defendants  In  this 
case;  that  It  was  Incumbent  on  plaintiff  to 
prove  the  service  of  notice  on  these  defend- 
ants, outside  of  the  recitals  in  the  record; 
that  plaintifC  should  be  required  to  produce 
the  afBdavlt  of  the  publisher  of  the  paper, 
or  testimony  of  the  party  who  had  mailed  or 
posted  up  the  notices  referred  to  In  the  Judg- 
ment. Thereupon  the  court  overruled  the  ob- 
jection to  the  record  and  admitted  It;  de- 
fendants duly  saving  exceptions.  There  was 
evidence  showing  the  amount  that  had  been 
paid  on  account  of  this  assessment  by  the 
plaintiff.  Plaintltr  positively  denied  having 
had  knowledge  of  the  assessment  when  he  ac- 
cepted the  deed,  and  denied  in  very  positive 
terms  ever  having  agreed  to  pay  the  assess- 
ment Wliile  plaintiff  was  under  cross-ex- 
amination, a  contract  was  Introduced  in  evi- 
dence which  had  been  executed  between  the 
plaintiff  and  these  defendants  as  to  the  sale 
of  these  lots,  a  contract  executed  prior  to 
the  delivery  of  the  deed,  which,  under  this 
contract,  bad  been  in  escrow  for  some  time 
after  its  date.  This  contract  was  dated  the 
12tb  of  June,  1901,  while  the  deed  was  dat- 
ed August  24,  1901.  It  is  not  necessary  to 
set  it  out,  as,  while  it  provides  for  assump- 
tion of  various  claims  and  liens  by  plain- 
tiff, there  is  no  specific  mention  of  these  as- 
sessments, and  while  defendants'  witnesses 
testify  that,  when  this  contract  was  made, 
these  assessments  were  spoken  of  as  liens  to 
be  assumed  by  plaintiff,  the  latter  denied 
this.  On  the  part  of  the  defendants,  testi- 
mony was  introduced  strongly  tending  to 
show  that  it  was  distinctly  understood  be- 
tween plaintiff  and  the  defendants  when  this 
contract  was  made,  and  when  the  deed  was 
made  and  delivered,  that  plaintiff  had  assum- 
ed and  was  to  pay  these  assessments. 

The  court,  at  the  instance  of  plaintiff, 
gave  an  instruction  to  the  effect  that  the 
Judgment  of  the  county  court  of  St  Clair 
coimty.  III.,  Introduced  in  evidence,  fixed 
a  valid  lien  against  the  property  described 
in  the  petition  In  this  suit,  and  that  the  ex- 
istence of  such  lien  and  its  nonpayment  by 
defendants  was  a  breach  of  the  covenant  of 
warranty  in  the  deed  of  defendants  to  plain- 
tiff, and  It  told  the  Jury  that  "unless  you 
find  from  the  evidence  that  plaintiff  as  a 
part  of  the  consideration  of  said  deed  assum- 
ed and  agreed  to  pay  said  assessments,  your' 
verdict  must  be  for  the  plaintiff."  The  court 
further  instructed  the  Jury,  at  the  instance 
of  the  plaintiff,  that  if  tbey  found  in  bis 
favor,  their  verdict  should  be  in  such  an 


amount  as  they  found  from  the    evtderi 
plaintiff  had  been  compelled  to  pay  to  prot« 
his  title,  not  exceeding  the  amount  sued  fc 
to  which  sum  they  could  add  interest  at  tl 
rate  of  6  per  cent  per  annum  from  tbe  241 
of  May,  1904,  to  date.  .  Exception   was   duJ 
saved  by  defendants  to  the  giving   of    tbes 
instructions.    At  the  instance  of  tbe  defend 
ants,  the  court  gave  an  instruction    to    tb 
effect  that  if  tbe  Jury  "believe  from  tbe  evi 
dence  that  at  the  time  of  the  execution  ao^ 
delivery  of  the  warranty  deed  offered  In  eti 
dence,  the  plaintiff,  in  addition  to  tbe   con- 
sideration of  $1,200  mentioned  in  said  deed, 
agreed  with  the  defendant  Harris  to  assume 
all  taxes  for  street  improvements,   then  the 
Jury  are  to  find  for  the  defendants."     The 
defendants  asked   three  other  instructions, 
which  the  court  refused.    The  first  instruc- 
tion asked  was  that  under  the  law  and  the 
evidence  the  Jury  would  find  for  the  defend- 
ants.   The  second  instruction  asked  was  t« 
the  effect  that  the  burden  of  proof  was  on 
plaintlfl  "to  show  that  when  the  warranty 
deed  read  In  evidence  was  executed  and  de- 
livered to  plaintiff  by  the  defendant  the  con- 
sideration named  therein  was  the  considera- 
tion for  the  purchase  of  the  lot  described 
in  the  deed,  and  that  the  plaintiff  did  not 
assume  to  pay  for  the  street  Improvement, 
and  that  unless  the  plaintiff  has  shown  the 
same  by  a  preponderance  of  testimony,   the 
Jury  should   find  for  the  defendant"     The 
third  instruction  asked  defined  the  meanlo; 
of  the  terms  "burden  of  proof  and  "prepon-   ' 
derance  of  evidence."    According  to  the  ab-   | 
stract  of  the  record,  the  defendants  saved   i 
exception  to  the  refusal  of  tbe  second  and 
third  instructions ;  but  they  do  not  ai^>ear  to 
have  saved  exceptions  to  the  refusal  of  tbe 
Instruction  to  the  effect  that  under  the  law    j 
and  the  evidence  the  Jury  should  find  for  tbe    | 
defendants.    The  jury  returned  a  verdict  for 
plaintiff  and  against  defendants  for  $416.$S 
for  the  debt  and  $18.54  for  Interest;  nine  of 
the  Jurors  concurring  in  the  verdict   Defend- 
ants in  due  time  filed  a  motion  for  new  trial, 
which  was  overruled,  exception  duly  saved, 
and  the  cause  Is  here  on  the  appeal  of  tbe 
defendants. 

J.  F.  &  R.  H.  Merryman,  for  appellants. 
Harlan,  Rels  &  Wagner,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facte 
as  above).  While  by  the  answer  in  the  case 
the  defendants  denied  each  and  every  allega- 
tion contained  In  the  petition,  they  followed 
it  with  the  clause,  "unless  hereinafter  ad- 
mitted." We  are  of  the  opinion  that  the  al- 
l^atlons  in  the  answer  following  this  quali- 
fied denial,  in  effect,  admitted  the  leTying  of 
the  assessment  for  the  improvements,  and 
relied  upon  the  claim  that  by  outside  agree- 
ments between  plaintiff  and  defendants  these 
assessments  were  excluded  from  the  w«^ 
ranty  and  were  assumed  and  were  to  be  paid 
by  the  plaintiff;  either  that  or  In  one  part 
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s-ia>j^.'the  answer  defendants  hare  denied  and 
■jf^~_^.'tbe  other  admitted  the  assessment  and 
iii  jinitoied  that  they  were  absolved  from  a 
_;IZ  ^.."ach  of  the  warranty  of  nonpayment  be- 
-.  ^r^-.ise  plaintiff  had  himself  assumed  their 
^_  'pr.  Tment.  In  point  of  fact  that  is  the  Issue 
-i'.«  it^-  '°  which  the  case  was  presented  to  the 
_j;^-— ,?^^  by  counsel  for  each  of  the  parties.  The 
^.,^fc.r".fy  Instruction   aslced  by  defendants  and 


17en  by  the  court  at  their  Instance  carries 

th  it  the  idea  that  these  taxes  and  assess- 

_  ints    for    street   Itoprovements    had   been 

.  ~,  i."J*^*  *"^^  were  a  burden  or  lien  upon  the 


■Jitle: 


Hi-s-j.'operty 


Apart  from  that,  however.  It  was 

ipressly  stipulated  that  the  judgment  of 

:J3^^_"ie  county  court  of  St  caalr  county.  111.,  was 

ir  iar'  ^®  treated  exactly  as  if  it  was  the  Judg- 

-.'*  t,^  iient  of  one  of  our  own  courts.    The  statute 

'■'•■»  i»'  ^   Illinois   Introduced    In    evidence    showed 

i~',  rf^"iat  not  only  was  the  county  court  a  court 

V"  .71 J  record,  generally,  but,  so  far  as  this  class 

'.Z  ./!';>f  cases  is  concerned,  was  a  court  of  original 

Z  l^^'*j'.nrlsdictlon.    However  inferior  a  tribunal  It 

~Z-f,>  '"'■y  b^i  according  to  the  well-settled  rules  of 

_.';".".~lecl8lon  in  our  courts,  when  a  court,  even  of 

[".'"^.'limited  jurisdiction,  is  acting  within  the  11m- 

,  ~'.  Jit  of  that  jurisdiction.  Its  recitals  are  at  least 

,  .''■/'.  prima  facie  evidence  of  the  facts  there  set 

~T*..'out    In  point  of  fact  many  of  our  decisions 

'.,7  .-go  muiA  further  than  that,  and  tend  to  up- 

~-.-  liold  the  recitals  of  jurisdictional  matters  by 

'..'~.'  courts  of  Inferior  jurisdiction  In  cases  with- 

,'~'.,  in  that  jurisdiction  as  conclusive  of  the  truth 

'  ,'i-.  of  those  recitals.    In  either  view  of  the  case 

~~  .  therefore  no  error  was  committed  in  the  re- 

T:  1, :  ception  in  evidence  of  this  record  of  the 

~'7'.    county  court  of  St.  Clair  county,  111.,  and  Its 

i  r  -.    recitals  of  the  fact  of  service  comply  with 

the  requirements  in  such  cases,  as  was  prov- 

,'.'_.._    en  by  the  statute  of  Illinois,  and  are  at  least 

.'.    prima  facie  evidence  that  the  defendants  here 

\1[      were  duly  served  and  their  property  before 

■;..     that  court  for  adjudication  in  this  matter. 

If,  from  the  return  of  process  or  proof  of 

^  •.      service  by  posting  or  publication,  defendants 

.'^1-     desired  to  overturn  those  recitals,  assuming 

for  this  case  that  that  could  be  done,  it  was 

for  them  to  have  Introduced  evidence  to  that 

effect    They  failed  to  do  this  and  are  bound 

by  tlie  recitals  of  the  record  in  evidence. 

There  was  no  error  in  giving  the  instruc- 
tion which  the  court  gave  at  the  instance  of 
plaintiff.  The  instruction  given  at  the  In- 
stance of  the  defendants  fairly  put  the  con- 
tention of  defendants  to  the  jury,  on  the  is- 
sues that  had  been  tried  before  it  and  de- 
fendants have  no  cause  whatever  to  com- 
plain of  that  Instruction  as  not  properly 
presenting  the  issues  and  the  evidence  from 
tbelr  side  of  the  case.  The  instruction  as 
to  the  preponderance  of  the  evidence  and  as 
to  where  the  burden  lay  on  the  issue  of  the 
•ssomptlon,  outside  of  the  deed,  of  payment 
o(  this  special  assessment  was  properly  re- 
fased,  and,  that  being  properly  refused,  the 


Instruction  defining  "burden  of  proof  and 
"weight  of  evidence,"  of  course,  should  not 
have  been  given.  The  learned  counsel  for 
defendants  in  this  case  have  ignored  or  lost 
sight  of  the  fact  that  ttiis  matter  of  pay- 
ment or  of  assumption  outside  of  the  war- 
ranty of  the  deed  was  their  affirmative  de- 
fense— was  the  affirmative  defense  of  the  de- 
fendants. Hence  the  burden  of  proof  of 
that  was  with  the  defendants,  and  the  court 
very  properly  refused  the  instruction.  Sup- 
port is  sought  to  be  given  to  the  argument 
for  these  instructions  as  to  the  burden  of 
proof  on  the  fact  that  plaintiff  had  the  open- 
ing and  closing  of  the  case.  That  is  always 
the  rule,  so  long  as  any  part  of  plaintiff's 
case  is  In  Issue.  The  injection  into  the 
case  by  the  defendants  of  an  affirmative  de- 
fense does  not  change  the  rule.  The  rule  is 
changed  only  when  plaintiff's  whole  case  is 
admitted,  and  the  defense,  by  new  matter 
in  avoidance  or  the  like,  undertakes  to  meet 
the  admitted  case.  That  was  not  the  situa- 
tion here. 

The  weight  to  be  given  to  the  testimony 
of  the  different  witnesses  was  a  matter  for 
the  exclusive  determination  of  the  jury,  and 
their  verdict  Is  conclusive  on  that  matter; 
there  being  no  error  of  law  in  the  trial  or 
instructions. 

Finding  no  error,  the  judgment  of  the  cir- 
cuit court  is  affirmed.    All  concur. 


BORCHEBS  V.  BARCKERS. 

(St  Louis  Court  of  Appeals,  Missouri.    Nov.  2, 
1909.) 

1.  Insurance  (§  212*)— Life  Insubance— As- 
810NMENT— Mental  Cafacitt  of  Assionob 
-^Undue  Influence. 

The  assignment  by  a  father  of  his  interest 
in  his  life  insurance  policy  to  his  son  only  a  few 
days,  at  most,  before  his  death,  is  alcm  to  a 
testamentary  act,  and  the  rules  regarding  mental 
capacity  and  undue  influence  applicable  to  a 
testator  ought  to  be  applied  in  such  case. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  i  212.*] 

2.  Insurance  (§  212*)— Life  Insdrance— As- 
signment—Mental  Capacity  of  Assionob 
—Question  fob  Jubt. 

Evidence  held  to  present  a  question  for  the 
jury  as  to  the  mental  capacity  01  insured  at  the 
time  of  assigning  his  interest  in  a  life  insur- 
ance policy  to  one  of  his  sons. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  212.*] 

3.  Insurance  (8  212*)— Life  Insubance— As- 
siqnment- "Mental  Capacitt''  op  Assign- 
or. 

Mental  capacity  of  Insured  to  make  an  as- 
signment of  life  insurance  means  intelligence 
sufficient  to  understand  the  act  he  is  about  to 
perform,  the  property  he  possesses,  what  dispo- 
sition he  is  making  of  it,  and  the  persons  and 
objects  of  his  bounty. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  i  212.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4475.] 
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4.  INSUBAKCT  ({  212*)— Lira  Insurance— As- 
BiANUENT  —  Undue    Influence  —  Suffi- 

CIENCT. 

Evidence  held  not  to  prove  undue  influence 
as  to  an  assignment  b^  insured  of  his  Interest 
in  a  life  insurance  policy  to  one  of  bis  sons. 

[EA.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  (  212.*] 

5.  Gifts  (8  36*)— Parent's  Rioht  to  Gite  to 
Waywabd  Child. 

A  parent  has  a  right  to  give  property  to  a 
wayward  child ;  and  neither  his  other  heirs  nor 
a  jury  are  entitled  to  select  the  object  of  his 
bounty,  and  set  aside  a  gift  because  they  think 
it  undeserved. 

\VA.  Site. — For  other  cases,  see  Gifts.  Dec. 
Dig.  5  3C.«J 

C.  CONTBACTS  ({  96*)— Undui  Influihcb — 

Evidence. 

Influence  to  be  exerted  must  not  only  exist, 
but  there  must  be  proof  that  it  was  effectually 
exerted. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dif.  i  9&*1 

7.  CONTKACTS    (J    99*)  — UNDUB    INFLUENCE — 

Evidence. 

The  exertion  of  influence  and  its  effect  in 
inducing  a  will  or  contract  may  be  shown  by 
circumstances,  and  need  not  be  directly  proved, 
but  there  must  be  some  evidence,  circumstantial 
or  direct,  tending  to  ]>rove  the  facts,  and  not 
merely  raising  a  suspicion  of  their  existence,  or 
showing  opportunity  for  exercise  of  improper  in- 
fluence without  showing  that  It  actually  was 
exercised. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  1199;   Dec.  Dig.  i  99.*] 

a  CoNTBACTs  (S  99*)— "Undue  iNFLtntNCK"- 

Evidence. 

Weakness  of  a  person's  mind  does  not,  ipso 
facto,  prove  he  was  undulv  influenced,  but  cir- 
cumstances must  be  provea  pointing  to  the  suc- 
cessful employment  of  undue  influence  or  posi- 
tive testimony  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  §  99.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172,  7823-7824.] 

9.  INBUBANCE  (|  212*)— LIFE  INSUBANCE— AS- 

BioNMKNT— Undue  Influence— Bubden  of 

Pboof. 

In  a  suit  by  the  administrator  of  insured 
to  determine  the  right  to  proceeds  of  a  life 
insurance  policy,  the  burden  is  on  plaintiff  to 
establish  that  an  assignment  by  insured  of  his 
interest  in  the  policy  to  one  of  his  sons  was  pro- 
cuKd  by  undue  influence. 

[EkI.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  i  212.*] 

Appeal  from  St  Louis  Circuit  Coort;  Jas. 
B.  Wlthrow,  Judge. 

Action  by  John  Borcbers,  Jr.,  administra- 
tor of  John  Borcbers,  deceased,  against  Hen- 
ry N.  Barckers,  to  determine  the  right  to 
the  proceeds  of  a  policy  of  insurance  on  the 
life  of  plaintiff's  intestate.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

John  Borchers  died  January  11,  1905,  leav- 
ing as  hla  children  and  heirs  John  Borchers, 
Jr.,  Ernest  Borchers,  Henry  N.  or  "Nick" 
Barckers,  defendant,  and  bis  two  married 
daughters,  Slvla  Strotjost  and  Katherlne  Ho- 
busch.  Defendant  has  changed  the  spelling 
of  bis  name  to  "Barckers."    He  Is  commonly 


called  "Nick"  by  his  relatives  and  acquaint- 
ances. A  policy  of  insurance  in  the  Mutual 
Reserve  Association  was  Issued  to  John  Bor- 
chers, Sr.,  on  his  life  July  10,  1900.  After 
he  fell  sick,  to  wit,  January  4,  1905,  he  as- 
signed his  interest  in  the  polled  to  his  son 
Nick  Barckers,  dying,  as  said,  a  week  later 
and  Intestate.  His  son  John  was  appointed 
administrator  of  the  estate,  and  both  be  and 
Nick  claimed  the  proceeds  of  the  policy — 
John  as  administrator  and  Nick  as  assignee. 
By  agreement  of  the  rival  claimants,  the  lia- 
bility of  the  company  was  settled  for  $600. 
This  sum  was  paid  to  a  trust  company  to  be 
held  until  the  disposition  of  it  was  determin- 
ed by  suit,  and  John  Borchers,  administrator, 
filed  the  petition  in  the  present  suit,  setting 
out  the  Issuance  of  the  policy,  the  death  of 
bis  father  intestate,  bis  appointment  as  ad- 
ministrator, the  settlement  of  the  liability  of 
the  company  for  $600,  that  defendant  claim- 
ed to  be  assignee  of  the  policy  by  an  assign- 
ment and  transfer  made  on  January  4,  1905, 
while  plaintiff  claimed  It  as  administrator 
of  the  estate,  denied  the  right  of  Nick  Bar- 
ckers under  the  assignment,  and  prayed  that 
the  trust  company  be  ordered  to  pay  the 
fund  to  plaintiff.  Henry  Barckers  answered, 
admitting  the  formal  averments  of  the  peti- 
tion regarding  the  Issuance  of  the  policy,  etc., 
and  then  alleged  the  deceased  had  on  Janu- 
ary 4^  1905,  executed  and  delivered  to  de- 
fendant the  following  documents: 

"Application  for  Change  of  Beneficiary. 

"Mutual  Reserve  Life  Insurance  Company. 

"I  herewith  return  to  yon  my  policy  No. 
387,500,  Issued  July  10,  1900,  for  $2000,  and 
direct  that  the  beneficiary  as  therein  stated 
be  changed,  and  th^  policy  now  be  made  pay- 
able to  Henry  N.  Barckers,  42,  Son,  St.  Louis. 
State  cause  why  change  of  beneficiary  is  de- 
sired: Love  and  affection  for  the  proposed 
beneficiary. 

"Dated  St  I/>u1b,  this  4tb  day  of  Janu- 
ary, 1905. 

bis 
"[Signed]    John  X  Borcbers." 
maik 

"State  of  Missouri,  City  of  St  Louis— ss.: 

"On  this  4th  day  of  January,  in  the  year 
one  thousand  nine  hundred  and  five,  before 
me,  the  subscriber,  personally  came  John 
Borcbers,  to  me  known,  and  known  to  me  to 
be  the  person  mentioned  and  described  In  and 
who  executed  the  foregoing  instrument  and 
acknowledged  to  me  that  be  executed  the 
same. 

"My  term  expires  September  lOtb,  1906. 
"[Signed]  H.  A.  Loevy,  Notary  Public.  [Seal.] 

"Consent  of  Existing  Beneficiary. 

"(Should  the  beneficiary  as  at  present  stat- 
ed in  the  policy  be  an  aduU,  the  following 
clause  must  be  signed  by  such  beneficiary,  ne- 


•For  other  cases  im  same  topic  and  section  NUMBER  in  Doc.  *  Am.  Dlga.  1907  to  date,  ft  Reporter  Indexee 
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fore  sending  tbla  to  the  home  office.  If  bene- 
ficiary be  a  minor,  so  state).  I  herewith  con- 
sent to  the  abOTe-mentloned  change  of  bene- 
ficiary. 

his 
"[Signed]    John  X  Borchers." 
mark 

The  answer  further  averred  that,  by  vlr- 
toe  Of  said  assignment  or  change  of  benefi- 
ciary, he  was  entitled  to  the  proceeds  of  the 
policy,  and  plaintiff  had  no  right  or  title 
of  any  kind  or  nature.  The  trust  company, 
which  was  made  a  party  to  the  suit,  filed  an 
answer,  admitting  it  held  the  fund  to  be  paid 
to  the  party  found  to  be  entitled  by  the  de- 
cree. In  reply  plaintiff  denied  John  Bor^ 
ohers,  deceased,  on  January  4,  1805,  made, 
executed,  or  delivered  to  defendant  the  as- 
signment or'  change  of  beneficiary  set  out  In 
the  answer,  and  denied,  further,  that  by  vir- 
tue of  said  assignment  or  change  of  bene- 
ficiary, or  in  any  other  manner,  defendant 
was  entitled  to  the  proceeds  of  the  policy; 
further  averred  that,  by  the  terms  of  the 
policy,  no  valid  assignment  could  be  made 
unless  the  association  consented  to  It,  and 
the  association  bad  not  consented  to  the  one 
In  question ;  further  averred  that  at  the  time 
deceased  signed  his  name  to  the  assignment 
or  change  of  beneficiary,  if.  In  fact,  he  ever 
did,  he  was  "not  of  legal  capacity  to  sign 
such  document,  and  therefore  the  said  pre- 
tended asslgnmrait  or  change  of  beneficiary 
Is  not  the  act  or  deed  of  the  said  John  Bor- 
chers, deceased" ;  farther  averred  that,  If  the 
deceased  signed  said  pretended  assignment 
or  change  of  beneficiary,  he  did  so  through 
the  undue  and  improper  Infiuence  of  said 
Henry  N.  Bardcers  and  without  considera- 
tion ;  wherefore  the  pretended  assignment  or 
change  of  beneficiary.  If  signed  by  said  de- 
ceased, was  not  his  act  or  deed.  After  the 
evidence  had  been  beard  and  instructions 
passed  upon,  the  cause  was  submitted  to  a 
Jury,  which  returned  a  verdict  in  favor  of 
plaintiff,  and,  Judgment  having  been  entered 
accordingly,  this  appeal  was  prosecuted.  The 
court  left  the  case  to  the  Jury  on  the  ground 
plaintiff  was  entitled  to  recover  If  the  execu- 
tion of  the  assignment  was  Induced  by  undue 
Influence  exercised  over  the  ihind  of  the  de- 
ceased. John  Borchers,  by  his  son  Nick,  or 
any  other  person  for  him.  The  Instructions 
for  plalntlff>  in  substance,  told  the  Jury  as 
follows:  Though  they  might  believe  from 
the  evidence  at  the  time  of  the  execution  of 
the  so-called  assignment  of  the  policy  de- 
ceased was  of  sound  mind  and  memory  and 
of  sufficient  mental  capacity  to  execute  said 
assignment,  yet  if  they  further  found  and  be- 
lieved from  the  evidence  that  at  the  time  of 
the  execution  of  said  writing  the  mind  of  de- 
ceased was,  from  disease,  age,  decrepitude, 
bodily  or  mental  attack,  or  other  cause  or 
causes,  subject  to  the  dominion  and  control 
of  defendant,  and  that  defendant  or  any  per- 
son for  him  unduly  exercised  such  dominion, 
power,  or  influence  over  the  mind  and  will 


of  deceased  when  he  executed  said  assign- 
ment so  as  to  destroy  his  free  will  and 
knowledge  in  the  disposition  of  his  property, 
so  that  such  disposition  was  not  his  free  will 
and  desire,  then  the  verdict  should  be  for 
plaintiff.  A  second  Instruction  for  plaintiff 
defined  the  words  "undue  infiuoice"  as  used 
in  the  instructions  to  mean  any  influence 
which  restrained,  controlled,  directed,  divert- 
ed, or  coerced  the  will  or  overcame  the  mind 
and  Judgment,  and  directed  the  Jury  to  give 
a  verdict  for  plaintiff  if  they  believed  from 
the  evidence  Henry  N.  Barckers,  or  any  other 
person  or  persons  in  his  behalf,  by  persuasion 
or  other  device  or  machination,  controlled, 
directed,  restrained,  or  coerced  the  will,  or 
confused  the  mind  of  John  Borchers,  deceas- 
ed, or  confused  or  overcame  his  power  of 
Judgment  of  the  true  relation  between  him- 
self and  those  who  were  the  natural  objects 
of  his  bounty.  In  the  execution  of  the  paper 
or  writing  read  in  evidence  as  and  for  his 
assignment  of  said  poli^,  so  that  said  in- 
strument does  not  express  the  will  and  desire 
of  said  assignor  in  the  disposition  of  his 
property.  The  Jury  were  further  told  to 
take  into  consideration  the  mental  and  i^ys- 
ical  condition  of  deceased  at  the  time  of  exe- 
cuting the  instrument,  all  the  circumstances 
attending  the  execution,  the  instrument  itself 
and  its  provisions  in  determining  whether 
undue  inflaence  was  used  to  procure  its  exe- 
cution. The  court  held  consent  of  the  com- 
pany was  not  material  to  the  controversy 
between  the  parties  to  this  suit,  refused  to 
declare  the  signature  to  an  Instrument  made 
by  the  mark  of  a  person,  instead  of  writing 
his  full  name,  was  as  valid  in  law  as  if  the 
person  had  written  his  name,  and  refused, 
further,  to  Instruct  there  was  no  evidence 
to  prove  deceased  was  not  of  legal  capacity 
to  sign  the  assignment  at  the  time  he  signed, 
or  that  he  did  so  through  the  undue  or  Im- 
proper Influence  of  defendant 

It  is  necessary  to  state  the  substance  of 
the  testimony.  It  will  be  observed  the  as- 
signment or  direction  for  change  of  bene- 
ficiary purports  to  have  been  acknowledged 
before  H.  A.  Loevy,  notary  public,  on  Jan- 
uary 4,  1905.  Mr.  Loevy  testified  that  the 
morning  of  said  day  defendant  had  called, 
at  his  office  and  asked  him  to  come  out  dur- 
ing the  day  to  take  the  acknowledgment 
He  went  taking  his  notarial  seal',  met  de- 
fendant at  a  transfer  point  on  the  street  rail- 
way, accompanied  him  to  the  place  where  de- 
ceased was,  found  the  latter  sick  in  bed,  and 
his  physician,  Dr.  Martin,  there.  He  (Loevy) 
took  the  policy,  and  wrote  out  the  assign- 
ment or  application  to  change  the  beneficia- 
ry. The  deceased  got  out  of  bed,  walked  to 
a  table  In  the  room,  and  made  his  mark  in 
two  places.  The  table  was  not  very  far 
from  the  bed.  After  doing  this,  deceased 
handed  the  policy' to  his  son  Nick.  The  de- 
ceased seemed  to  be  111  with  a  cold  and  was 
coughing;  said  his  son  Nick  had  been  kind 
to  him,  and  be  wanted  to  leave  the  policy 
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to  said  son.  It  should  be  stated  deceased 
and  defendant  at  that  time  were  Uvlng  In 
a  two-story  bam  a  short  distance  from 
where  John  Borchers  lived.  They  had  been 
living  In  the  bam  for  about  a  year,  and  two 
other  sons,  or  at  least  one  other,  had  lived 
there  also.  Deceased  took  his  meals  at  his 
son  John's,  and  defendant  prepared  his  own 
meals  at  the  barn.  Deceased  was  a  dairy- 
man, and  until  about  two  weeks  before  he 
died,  had  attended  to  his  dairy  business,  car- 
ing for  milk,  delivering  it,  and  the  like. 
Mrs.  Strotjost  gave  a  great  deal  of  testimony, 
most  of  which  was  immaterial,  relating  to 
the  character  of  defendant,  and  tending  to 
prove,  as  plaintlCT's  counsel  said,  he  was  a 
"black  sheep,"  of  idle  habits,  had  gotten 
into  trouble  with  his  wife,  or  wives,  and  had 
called  on  his  father  to  pay  money  for  him. 
She  said  another  son  of  deceased  had  died 
a  month  or  so  before,  and  her  father  was 
deeply  affected  by  this  loss  and  never  was 
the  same  afterward^;  that  after  be  took  to 
his  bed,  he  was  a  very  sick  man,  bad  a 
swollen  neck,  expectorated  a  great  deal,  and 
was  weak,  was  back  and  forth  in  bed  for 
two  weeks,  was  only  "right  down  in  bed" 
about  a  week;  that  tiiere  was  no  trouble  be- 
tween the  father  and  any  of  the  other  chil- 
dren except  Nick.  Her  father  while  sick 
had  very  little  to  say;  would  talk  about  bis 
own  affairs;  sometimes  would  come  over  to 
her  house  with  his  horse  and  buggy,  and 
spend  hours  talking  with  her  husband  for 
advice,  and  also  with  her  brother  John,  the 
plaintiff.  We  suppose  these  conversations 
vere  prior  to  his  last  illness.  She  said  de- 
ceased was  in  the  babit  of  telling  about  his 
business,  but  did  not  tell  about  having  made 
the  assignment.  She  was  asked  whether  he 
was  In  such  condition  as  to  know  what  he 
was  doing — whether  he  was  of  sulfflcient 
mental  capacity  to  understand  the  paper  or 
assignment,  and  answered:  "No;  Bother 
would  know  nothing  about  such  a  thing  as 
that  in  the  condition  he  was  in."  Mrs.  Ho- 
busch  gave  similar  testimony  regarding  the 
Illness  of  hOT  father;  said  he  was  weak 
mentally  and  physically;  at  times  could 
comprehend  his  acts  and  at  other  times  not; 
be  could  write  his  name,  and  she  had  re- 
peatedly seen  him  sign  it;  said  her  father 
bad  lived  in  the  house  of  his  son  John  a 
while,  but  wanted  to  go  back  to  the  bam  to 
be  with  Nick.  John  Borchers  also  gave 
much  testimony  tending  to  disparage  de- 
fendant's character.  He  testified  that  in  his 
opinion  deceased  was  not  fit  to  do  any  busi- 
ness, "sign  things  over  one  to  another."  As 
to  the  time  in  which  he  was  in  this  condi- 
tion, the  witness  limited  it  to  "a  short  time 
before  he  died."  Dr.  Martin,  who  waited 
on  deceased,  gave  testimony  that  the  lat- 
ter was  pretty  sick  for  four  or  five  days 
before  he  died.  A  week  before  be  was  in 
a  fair  condition  mentally,  and  only  got  in 
such  shape  he  could  not  do  anything  on  the 
last  day  of  his  life;    became  unconscious 


on  that  day,  and  was  nnconscions  until  ha 
died.  The  testimony  of  this  witness  had  - 
a  slight  tendency  to  prove  the  assignment 
was  taken  on  the  day  deceased  died,  thougli 
the  witness  declined  to  fix  the  day  posi- 
tively, but  said  he  never  saw  Mr.  Loevy  there 
but  once.  He  was  with  the  deceased  every 
day  during  the  last  10  days  of  his  life.  The 
we^  l>efore  be  died  he  was  in  a  fair  condi- 
tion, and  able  to  transact  business;  liad, 
asthma  and  this  developed  into  pneumonia. 
Isaiah  Mandlestam  testified  that  about  a 
week  before  deceased  died  witness  had  seen 
him  milking  cows  and  delivering  milk,  work- 
ing in  the  stable.  Deceased  had  talked  to 
witness  about  trouble  with  his  children; 
said  two  boys,  Herman  and  Ernest,  wers 
nearly  always  drunk.  Deceased  talked  to 
him  about  insurance;  said  the  two  boys 
could  run  the  dairy  if  they  behaved  them- 
selves; that,  if  they  did  not,  he  would  give 
the  cows  away;  said  he  would  give  the  old- 
est one  a  couple  of  thousand  dollars.  This 
was  four  or  five  weeks  before  he  died.  O. 
£}.  La  Roage  testified,  among  other  things, 
Nick,  defendant,  attended  to  the  dairy,  work- 
ed around  there  and  handled  the  milk.  In 
October  or  November,  1904,  the  old  gentle- 
man was  talking  about  tils  insurance  and 
said  be  Intended  to  give  the  insurance  up. 
None  of  the  family  seemed  to  interest  them- 
selves in  it  Nick,  who  was  present,  said 
be  would  ke^  it  up;  whereupon  the  old 
gentleman  said  he  (deceased)  would  have 
nothing  more  to  do  with  it  Joseph  Well- 
meyer  stated  that  in  April,  1903,  deceased 
had  applied  to  him  for  some  money  to  pay 
the  premium  on  the  insurance  policy,  and 
had  then  said  aa  long  as  he  (deceased)  had 
no  wife  he  would  leave  the  Insurance  to  his 
son  Nick.  Deceased  owned  4^  acres  of 
land  near  or  in  St  Louis  on  the  Natural 
Bridge  Road  and  other  property  that  de- 
scended to  his  children  equally. 

H.  A.  lioevy,  for  appellant  Oollins  & 
Ohapelle,  for  respondent 

GOODE,  J.  (after  stating  the  facts  aa 
above).  The  assignment  of  the  insurance 
policy  to  defendant  is  attacked  in  plaintiff's 
petition  on  three  grounds:  Lack  of  consent 
of  the  insurance  company;  want  of  mental 
capacity  in  the  deceased  to  execute  any  doc- 
ument at  the  time  this  one  was  executed; 
and  procurement  of  the  assignment  through 
undue  Influence  exercised  over  the  mind  of 
the  deceased  by  defendant  Only  the  last  of 
the  three  grounds  was  submitted  to  the  Jury 
in  the  Instructions,  as  one  on  which,  if  the 
evidence  supported  it,  they  might  return  a 
verdict  in  favor  of  plaintiff.  It  will  be  per- 
ceived the  main  instruction  for  plaintiff  did 
not  leave  it  to  the  jury  to  say  whether  de- 
ceased was  of  sufficient  mental  capacity  to 
execute  the  assignment,  but,  taking  for 
granted  he  was,  directed  the  Jory  to  find 
whether  defendant,  or  any  one  for  him,  pos- 
sessed and  wielded  an  undue  influence  over 
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teceafled,  and  tbereby  brought  about  the  at- 
algnment  without  Its  being  the  Individual 
act  of  deceased.  There  Is  some  evidence  in 
this  record,  though  slight,  from  which  an  In- 
ferotce  of  want  of  mental  capacity  in  the  de- 
ceased to  execute  the  assignment  might  be 
deduced.  The  act  was  akin  to  a  testamen- 
tary one;  and  the  rules  regarding  mental 
capacity  and  undue  influence  applicable  to 
the  case  of  a  testator  ought  to  be  applied 
here.  The  two  daughters  and  the  son  gave 
testimony  tending  to  prove  their  father's 
lack  of  mental  capacity  during  his  illness  to 
know  what  he  was  doing,  though  when  scru- 
tinized this  testimony  is  not  cogent  Then 
there  is  the  fact  of  the  mark  instead  of  the 
signature  of  deceased  being  affixed  to  the 
policy,  and  Dr.  Martin's  testimony  which 
tended  to  prove  the  assignment  was  on  the 
day  deceased  died  and  when  he  had  lapsed 
into  a  semiconscious  condition.  The  doc- 
tor's statement  was  so  uncertain  on  this 
point  as  to  be  of  little  weight;  but  is  per- 
haps a  circumstance  on  the  issue  of  mental 
capacity.  All  the  evidence  on  this  issue  suf- 
ficed to  send  the  case  to  the  jury,  as  it  was 
tried  by  a  Jury,  though  it  appears  to  be  in 
the  nature  of  a  suit  in  equity.  What  would 
constitute  capacity  to  make  the  assignment 
will  be  understood  from  declarations  of  the 
Supreme  Court  that  legal  competency  to 
transact  business,  or  rather  to  make  a  will, 
means  Intelligence  sufficient  to  understand 
the  act  the  testator  is  about  to  perform,  the 
property  he  possesses,  what  disposition  he  is 
making  of  it,  and  the  persons  and  objects  of 
his  bounty.  Sehr  v.  LIndemann,  163  Mo. 
286,  28a  54  8.  W.  637;  Biley  v.  Shwwood, 
144  Mo.  354,  363,  45  S.  W.  1077. 

We  find  no  proof  of  the  exercise  of  un- 
due Influence  over  the  mind- of  deceased  by 
defendant  or  some  person  for  him  In  order  to 
Induce  the  assignment  of  the  policy  to  de- 
fendant. The  members  of  the  court  have 
perused  the  evidence  several  tlnies,  and  con- 
sider it  a  blank  as  regards  proof  of  this 
charge.  The  only  other  person  than  defend- 
ant who  could  have  been  meant  as  the  one 
who  might  have  influenced  deceased  unduly 
Is  Mr.  Loevy,  an  attorney,  but  who  acted  in 
this  matter  as  notary  public,  and  simply  took 
the  acknowledgment  of  deceased.  For  aught 
shown,  he  did  literally  nothing  else.  The 
only  circumstance  to  prove  any  conversation 
bad  passed  at  any  time  between  defendnnt 
Nick  Barckers  and  his  father  during  the  let- 
ter's last  iUness  about  a  transfer  of  the  pol- 
icy to  defendant  is  that  the  latter  requested 
Mr.  Iioevy  to  go  where  deceased  lay  sick, 
and  take  an  acknowledgment  of  the  assign- 
ment. If  credible  witnesses  are  to  be  be- 
lieved, deceased  had  expressed  an  Intention 
before  he  fell  111  to  transfer  this  policy  to  de- 
fendant. A  great  deal  is  said  nbout  defend- 
ant's being  a  "black  sheep";  and  we  think 
this  charge  was  dwelt  on  at  the  trial  more 
than  It  deserved.  As  said,  there  was  some 
proof  defendant  of  late  years  had  been  idle 
■ad  maybe  tronblesome  to  his  father;    but 


there  Is  other  evidence  to  prove  be  helped 
carry  on  the  dairy  business,  and  that  the  fa- 
ther was  attached  to  him.  A  parent  has  the 
right  to  give  property  to  a  wayward  child; 
and  neither  his  other  heirs  nor  a  jury  are 
entitled  to  select  the  object  of  his  bounty 
and  set  aside  a  grift  merely  because  they 
think  it  was  not  deserved.  The  questions  for 
the  triers  of  the  fact  were  the  mental  com- 
petency or  Incompetency  of  the  deceased, 
and  whether  the  act  was  his  own  or  he  was 
overcome,  coerced,  or  overpersuaded  so  as 
to  make  it  the  result  of  the  influence  of  an- 
other over  him,  exercised  to  a  degree  that 
dominated  his  will.  A  reading  of  the  cases 
wherein  transactions  -were  assaUed  as  having 
been  Induced  by  imdue  Influence  will  show 
the  Supreme  Court  of  Missouri  has  taken 
strong  ground  regarding  the  right  of  a  per- 
son to  dispose  of  his  property  by  contract  or 
will,  and  against  the  policy  of  setting  trans- 
fers and  wills  aside  on  slight  proof  that  they 
were  brought  about  by  such  an  influence. 
The  weight  of  authority  supports  said  court 
in  its  positions,  which  we  venture  to  remark 
are  wisely  taken;  for  it  Is  common  for  per- 
sons who  are  disappointed  in  their  expecta- 
tions of  patrimony  to  attempt  to  cast  sus- 
picion on  bona  flde  transactions.  For  one 
thing,  there  is  a  dearth  of  evidence  In  the 
present  record  to  show  defendant  had  any 
special  Influence,  due  or  undue,  over  the 
mind  of  deceased.  The  tendency  of  the  evi- 
dence for  plaintiff  was  to  prove  deceased 
was  out  of  patience  with  defendant  and  un- 
likely to  listen  to  him.  For  influence  to  be 
exerted  it  must,  of  course,  exist.  But  it 
must  not  only  exist,  but  there  must  be  proof 
that  it  was  exerted,  and  effectively.  Brink- 
man  V.  Rueggeslck,  71  Mo.  653;  Riley  v. 
Sherwood,  144  Mo.  354,  366,  45  S.  W.  1077; 
Crowson  v.  Crowson,  172  Mo.  691,  703,  72 
S.  W.  1065.  The  exertion  of  it  and  Its  effect 
In  inducing  a  will  or  contract  may  be  shown 
by  circumstances,  and  need  not  be  directly 
proved.  But  there  must  be  some  kind  of 
evidence,  either  circumstantial  or  direct, 
tending  to  prove  those  facts,  and  not  merely 
to  engender  a  suspicion  of  their  existence,  or 
show  opportunity  for  the  exercise  of  Improp- 
er influence  without  showing  it  actually  was 
exercised.  Teckenbrock  v.  McLaughlin,  209 
Mo.  533.  551,  108  S.  W.  46;  Doherty  v.  Gll- 
more,  136  Mo.  414,  419,  87  S.  W.  1127.  We 
are  not  unmindful  of  the  fact  In  this  con- 
nection of  there  being  evidence  which  would 
tend  to  show  a  weakened  mental  condition  in 
deceased,  which,  though  not  amounting  to 
legal  incapacity  to  transact  business,  would 
render  him  the  more  susceptible  to  improper 
influences.  But  his  weakness  of  mind,  if 
such  there  was,  does  not  ipso  facto  prove  he 
was  unduly  influenced.  If  it  did,  many  wills 
which  are  perfectly  valid  would  be  set  aside 
for  having  been  executed  when  the  testators 
were  languishing  in  their  last  Illnesses. 
What  we  hold  is  there  must  be  circumstances 
proved  which  point  to  the  successful  em- 
ployment of  undue  influence  or  positive  tes- 
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tlmony  to  that  effect,  and  there  was  neitber 
Id  the  preBent  case.  Riley  v.  Sherwood,  144 
Mo.  354,  366,  45  S.  W.  1077;  Sehr  v.  Llnde- 
mami,  153  Mo.  286,  280,  54  8.  W.  537.  We 
hold,  too,  the  burden  waB  on  plaintiff  to  es- 
tablish the  assignment  was  thus  procured,  as 
it  is  in  moat  cases  where  undue  influeuce  in 
bringing  about  a  transaction  is  alleged. 
Xibbe  V.  Kamp,  164  Mo.  646,  580,  54  S.  W. 
870,  66  S.  W.  440.  If  deceased  was  of  suffi- 
cient mental  capacity  to  participate  in  a 
transaction,  then  tested  by  the  principles  de- 
clared in  the  foregoing  decisionB  of  the  Su- 
preme Court  and  other  decisions  of  the  same 
court  referred  to  in  the  cases  cited  the  pres- 
ent record  is  barren  of  evidence  to  prove  the 
assignment  of  the  policy  of  Insurance  to  de- 
fendant was  otb&r  than  the  voluntary,  spon- 
taneous, and  unsolicited  act  of  the  deceased, 
prompted  by  paternal  affection  for  defend- 
ant, and  a  desire  to  make  some  provision  for 
him.  Similar  doctrines  to  those  set  forth 
have  been  declared  by  the  Supreme  Ciourt  In 
cases  involving  dispositions  of  property  by 
transfers  inter  vivos.  McKlssock  v.  Groom, 
148  Mo.  450,  50  8.  W.  116;  CSiadweU  v.  Reed, 
108  Mo.  360,  05  S.  W.  227." 

The  Judgment  is  reversed  and  the  cause 
remanded. 

NORXONI,  Jn  concurs.  REYNOLDS,  P. 
J.,  concurs  In  reversing  the  judgment,  but 
not  In  remanding  the  cause. 


A.  C.  I*  HAASB  &  SONS  FISH  CO.  v.  MBR- 
CHANXS'  DESPAXCH  TRANSP.  CO. 

<St  Louis  Court  of  Appeals.    MiasonrL    Nov.  2, 
1009.) 

1.  Affeai.  and  Ebbob  (i  171*)— Aduxbxnokto 
Issues  Below. 

Where  an  action  ai^alnst  a  carrier  was  tried 
on  the  theory  of  liability  for  negligent  delay  in 
transporting  freight,  the  common-law  liability  of 
the  carrier  for  delivery  in  damaged  condition 
will  not  be  considered  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Di)?.  f§  1053-1069,  llSl-llOS; 
Dec.  Dig.  i  171.*] 

2.  Cabstebs  ({  177*)— liiABiLiTT  or  Initiai. 
Cabbies. 

A  carrier  issuing  a  through  bill  of  lading, 
by  which  it  agrees  to  transport  freight  from 
the  initial  point  Vo  destination  part  oi  the  dis- 
tance by  a  ship  and  the  balance  by  rail,  becomes 
thereby  a  carrier  for  the  entire  route,  and  is 
liable  for  the  negligence  of  any  carrier  trans- 
porting the  property  under  an  arrangement 
with  it. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  770-700;   Dec.  Dig.  {  177.*] 

3.  Gabbiebs   (i  00*)— Delay  or  Shipment— 

Liability. 

A  statute  providing  that,  when  a  carrier 
summoned  as  garnishee  in  an  action  has  goods  in 
its  possession  shipped  by  or  consigned  to  de- 
fendant in  the  action,  it  shall  not  be  liable  for 
its  failure  to  transport  the  goods  until  it  is  dis- 
cban^ed,  exonerates  the  carrier  garnished  in  an 
action  against  the  shipper  or  consignee  from  lia- 
bility for  delay  caused  by  the  garnishment,  but 
a  carrier  merely  alleging  that  a  third  person 


was  in  possession  <rf  the  goods  at  the  time  he 
was  garnished  and  omitting  to  allege  any  fa<^ 
showing  that  the  possession  of  the  third  person 
was  the  possession  of  the  carrier  is  not  within 
the  protection  of  the  statute. 

[BJd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  422;    Dec.  Dig.  t  99.*] 

4.  Pleading  (8  311*)— Exhibits. 

An  exhibit  attached  to  a  pleading  is  not 
a  part  thereof,  and  an  answer  which  merely  al- 
leges that  a  matter  was  attached  to  the  petition 
as  an  exhibit  does  not  make  the  same  a  part  of 
the  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §  045;  Dec.  Dig.  i  311.*] 

5.  Cabbiebs  (g  156*)— Cabbiaoe  or  FBEiaHX— 
Bill  of  Lading — Liability. 

Proof  that  brine  had  run  off  fish  shipped 
in  barrels,  and  that  the  barrels  during  trans- 
portation had  been  punctured,  and  that  the  fish 
were  injured  thereby,  did  not  prove  a  leakage 
within  the  bill  of  lading,  relieving  the  carrier 
from  liability  for  damages  caused  by  leakage. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Oent  Dig.  {608;    Dec:  Dig.  {  156.*] 

6.  Cabbiebs  '({  104*)— Delay  at  Xbanspobta- 

TION— NeOUOKNCE— BUBOEN  Or  PbOOF. 

One  suing  a  carrier  for  negligent  delay  in 
transporting  freight  must  prove  negligence  and 
the  consequent  damage,  and  the  mere  fact  that 
the  freight  was  shipped  in  apparently  good  or- 
der and  properly  packed,  and  was  in  a  deteri- 
orated condition  when  delivered  after  a  delay,  is 
not  sufficient  to  require  the  carrier  to  show  that 
it  was  not  negligent 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  439 ;   Dec.  Dig.  (  104.*] 

Appeal  from  St  Louis  Clrcolt  Court;  Dan- 
iel C.  Xaylor,  Judge. 

Action  by  the  A.  0.  L.  Haase  &  Sons  Fish 
Company  against  the  Merchants'  Despatch 
Xransportation  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Plaintiff  recovered  judgment  for  damage 
to  a  cargo  of  pickled  mackerel,  shipped  from 
Liverpool,  England,  and  consigned  to  de- 
fendant In  East  St  Louis,  111.  The  mack- 
erel were  purchased  in  the  north  of  Irel^d 
by  John  Murray,  an  agent  of  defendant, 
were  shipped  in  barrels  by  the  steamship 
Sagamore  from  Liverpool  to  Boston,  and 
thence  transported  by  rail  to  East  St.  Louis. 
Xhere  were  303  barrels  of  mackerel,  and  the 
petition  avers  defendant,  a  transportation 
company,  undertook,  for  a  consideration  paid 
by  plaintiff,  to  carry  them  from  Liverpool 
to  Boston,  and  therefrom  by  rail  to  East 
St  Louis,  within  a  reasonable,  time  after 
December  21,  1006,  the  date  defendant  re- 
ceived the  fish  in  Liverpool  for  transporta- 
tion; that  defendant  carried  the  cargo  to 
Boston,  where  it  arrived  January  3,  1006, 
and  it  then  became  defendant's  business 
to  transport  It  to  B^st  St.  Louis,  which 
would  require  four  to  six  days,  but,  in  dis- 
regard of  Its  duty,  defendant  failed  to  de- 
liver the  fish  until  late  In  January  or  early 
in  February,  or  four  weeks  later  than  a 
reasonable  time.  It  is  further  averred  that, 
in  consequence  of  the  long  delay  In  trans- 
porting and  delivering  the  fish  at  East  St 


*For  other  cases  see  same  topic  and  aectlon  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  '.ndaxe* 


Digitized  by 


Google 


Mo.).     A.  0.  li.  HAASE  &  SONS  FISH  CO.  r.  MEECHANTS'  DESPATCH  T.  CO.      363 


Iiouls,  part  of  them  became  spoiled  and 
deteriorated,  some  of  the  barrels  In  which 
they  were  packed  were  broken  in  transit, 
and  the  brine  escaped  from  them  in  conse- 
4]uence  of  the  length  of  time  consumed  in 
transportation;  that  the  market  value  of 
mackerel  depreciated  between  the  earlj  part 
of  January,  when  the  fish  in  question  should 
have  arrived  In  St  Louis,  and  the  latter  part 
of  January  or  early  in  February,  when  they 
did  arrive;  that,  by  reason  of  those  matters, 
plaintiff  had  sustained  damage  in  the  sum 
of  $909.75,  for  which  Judgment  was  asked. 
The  answer  originally  filed,  besides  a  gener- 
al denial,  contains  a  special  defense  of  the 
following  tenor:  Whatever  delay  occurred 
in  the  transportation  of  the  fish  to  destina- 
tion was  caused  by  their  being  attached  un- 
der process  of  law;  issued  out  of  the  munici- 
pal court  of  the  city  of  Boston,  Mass.,  in 
a  suit  brought  by  trustee  process  (i.  e.,  gar- 
nishment) by  Thomas  Woodward,  plaintiff, 
against  John  Murray,  defendant,  Geo.  H. 
Warren  and  the  American  Express  Com- 
pany, trustees,  the  said  writ  of  attachment 
having  be«n  issued  January  3, 1906,  and  duly 
served  on  said  Warren  and  the  express  com- 
pany, returnable  on  January  13,  1906,  to 
said  municipal  court,  which  is  one  of  rec- 
ord and  had  Jurisdiction  of  the  subject-mat- 
ter of  the  action  and  of  the  parties;  that 
under  said  writ  so  Issued  the  fish  were  seiz- 
ed by  an  officer  having  authority  to  do  so, 
as  the  property  of  John  Murray,  of  county 
Clare,  Ireland,  who  was  the  shipper  of  the 
goods.  The  seizure  occurred  while  the  prop- 
erty was  in  possession  of  Geo.  H.  Warren, 
doing  business  as  Warren  &  Co.,  and  the 
owner  of  the  steamship  Sagamore,  in  which 
the  fish  had  been  carried  across  the  Atlantic; 
that  plAlntlfl  was  notified  of  the  institution 
of  the  said  suit  In  the  municipal  court  of 
Boston,  of  the  seizure  of  the  property,  and 
plaintiff  declined  to  appear  in  the  cause  or 
defend  it;  that  the  fish  at  the  time  of  the 
commencement  of  said  suit  and  attachment 
were  In  the  possession  of  Warren  and  most- 
ly In  the  hold  of  the  steamship  Sagamore, 
but  partly  on  the  dock  in  the  city  of  Bos- 
ton, and  the  attachment  was  levied  on  said 
goods  before  they  were  taken  from  said 
bold  and  dock,  and  before  they  could  be  de- 
livered by  Warren  to  defendant,  as  required 
by  the  bill  of  lading.  None  of  the  fish  were 
tamed  over  to  defendant  by  Warren  &  Co. 
until  January  24,  1906,  and,  as  soon  as  they 
were,  defendant  transported  them  without 
delay  to  East  St.  Liouls,  and  delivered  them 
to  plaintiff;  that  defendant  was  not  made  a 
party  to  the  suit  above  described  in  the 
Boston  municipal  court;  that  there  was  In 
force  in  Massachusetts  at  the  time  the  suit 
was  Instituted  a  statute  of  said  state,  as  fol- 
lows: "Ttiat  all  personal  actions  except  ac- 
tions for  tort,  for  malicious  prosecution  or 
for  libel  or  for  assault  and  battery  or  actions 
of  replevin,  may  be  commenced  by  a  trustee 
process,  and  any  person  or  corporation  may 


be  summoned  as  trustee  of  defendant  there- 
in, but  a  person  who  Is  not  an  Inhabitant  of 
the  commonwealth  or  a  corporation  which 
is  not  established  under  the  laws  shall  not 
be  summoned,  unless  he  or  it  has  an  estab- 
lished place  of  business  in  the  common- 
wealth." Rev.  Laws,  c.  189,  {  1.  There  was 
also  In  force  in  Massachusetts  an  act  (Acts 
1906,  p.  241,  c.  324)  which  Is  as  follows: 
"Provided,  when  a  common  carrier  sum- 
moned as  trustee  in  an  action  at  law,  has 
in  his  possession  or  Its  possession,  goods 
shipped  by  or  consigned  to  the  defendant  in 
such  an  action,  such  carrier,  in  the  absence 
of  collusion  on  his  or  Its  part,  shall  not  be 
Itoble  to  the  owner  or  consignee  by  reason 
of  his  or  its  failure  to  transport  and  deliver 
the  said  goods  until  the  attachment  is  dis- 
solved or  the  carrier  is  discharged  as  trus- 
tee." It  was  further  averred  Geo.  H.  War- 
ren and  the  American  ESxpress  Company 
were  common  carriers  in  the  commonwealth 
of  Massachusetts,  had  established  places  of 
business  there,  and  were  summoned  In  said 
suit  by  virtue  of  Ita  lawa  The  foregoing 
special  defense  was  struck  out  on  motion 
of  plaintiff,  and  an  exception  was  saved  to 
the  ruling.  Another  special  defense  was 
based  on  the  provisions  in  the  bill  of  lading, 
purporting  to  exempt  defendant  or  any  car- 
rier handling  the  goods  from  liability  for 
loss  or  damage  to  them  before  arrival  at  the 
port  of  Boston,  due  to  causes  beyond  the 
control  of  the  carri»,  or  unless  claim  was 
made  for  the  damage  or  loss  while  th<»  goods 
were  In  the  actual  custody  of  the  carrier; 
further  providing  no  common  carrier  should 
be  liable  for  loss  or  damage  caused  by 
shrinkage,  leakage,  or  breakage,  or  packing 
the  goods  in  packaged  of  insufficient  size  or 
strength;  also  claiming  the  benefit  of  oth- 
er exemptions  in  the  bill  of  lading  relating 
to  losses  subsequent  to  the  arrival  of  the 
merchandise  at  the  port  of  Boston,  which 
said  no  carrier  or  cominny  in  possession  of 
the  property  should  be  liable  for  loss  or  dam- 
age to  the  goods  due  to  causes  beyond  its- 
control  by  breakage,  leakage,  or  chafing; 
or  for  loss  or  damage  not  occurring  on  its 
own  line  or  its  portion  of  the  through 
route;  or  unless  claim  should  be  made  in 
writing  in  30  days  after  the  delivery  of  the 
property  to  the  consignee.  The  answer  al- 
leged that,  If  damage  occurred  to  plaintiff's 
property,  it  was  due  to  the  causes  mentioned 
for  which  defendant  was  not  liable  under 
the  terms  of  the  bill  of  lading,  and  that  no 
claim  was  made  within  30  days  for  any 
damage,  alleged,  further,  that  under  the 
laws  of  England,  where  the  bill  of  lading 
was  issued,  the  consignor  and  consignee 
were  allowed  to  enter  into  valid  contracts, 
stipulating  for  exemptions  such  as  we  have 
stated,  that  any  loss  or  damage  which  hap- 
pened to  plaintitTs  property  as  alleged  In 
its  petition  was  due  to  the  negligence  of  the 
consignor  In  falling  to  pack  the  property 
properly  for  its  Journey.     Evidence  was  in- 
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troduced  tending  to  sustain  the  averments 
of  the  petition  resrardlng  the  prolonged  delay 
In  transporting  the  fish  to  East  St  Louis, 
and  the  damaged  condition  in  -which  they 
arrived.  It  was  proved  brine  had  leaked 
from  a  great  many  of  the  barrels  and  In  con- 
sequence the  fish  had  become  what  Is  called 
"rusty,"  and  were  worth  not  more  than  half 
they  would  have  been  worth  if  in  good  condi- 
tion. It  was  also  proved  some  of  the  bar- 
rels had  burst  about  their  heads,  and  the 
staves  were   pierced  with  holes. 

The  instructions  for  plaintiff  required  the 
Jury  to  find  as  gn^ounds  of  a  verdict  against 
defendant  that  it  had  delayed  the  trans- 
portation of  the  fish  longer  than  was  nec- 
essary to  carry  them  from  Liverpool  to 
East  St  Lonis  by  the  exercise  of  reasonable 
care,  and  that  when  they  reached  destina- 
tion, they  were  not  in  good  condition  In 
consequence  of  the  delay.  In  other  words, 
it  was  necessary  to  find  the  delay  was  neg- 
ligent and  caused  damage  to  the  fish  in  or- 
der to  return  a  verdict  against  defendant 
Several  instructions  were  given  at  the  re- 
quest of  plaintiff  predicating  liability  on 
negligence,  and  several  at  defendant's  re- 
quest the  purport  of  which  was,  if  the  Jury 
found  the  fish  had  been  damaged  by  storms, 
heavy  sead,  or  perils  Incident  to  navigation, 
and  not  by  any  negligence  of  defendant, 
plaintiff  could  not  recover.  Further,  If  the 
Jury  believed  they  were  damaged  partly  in 
consequence  of  the  kind  of  cask  In  which 
they  were  packed  for  shipment,  or  because 
of  the  'way  in  which  they  were  packed  in 
the  casks,  and  partly  by  reason  of  the  delay 
in  transportation,  and  the  Jury  were  un- 
able to  separate  the  damage  due  to  the  two 
causes,  then  plaintiff  could  not  recover;  and, 
if  the  jury  were  able  to  separate  the  damage 
due  to  the  two  causes,  plaintiff  could  recover 
only  for  damage  due  to  the  negligence  of 
defendant  Further,  If  the  Jury  found  the 
damage  or  loss  to  the  fish  was  due  to  the 
nature  of  the  goods  or  the  Insufficient  pack- 
.ing,  the  verdict  should  be  for  defendant 
The  defendant  requested  and  the  court  re- 
fused to  Instruct  plaintiff  could  not  recover 
for  damage  to  the  fish  due  to  leakage,  and 
refused  several  instructions  to  the  effect  that 
delay  caused  by  the  proceedings  In  the  court 
at  Boston  constituted  a  defense  to  any  claim 
for  damage  suffered  by  plaintiff  on  account 
of  such  delay. 

Defendant  appealed  from  the  judgment 
for  plaintiff  given  on  a  verdict  In  its  favor. 

Geo.  F.  McNulty  and  Jas.  R.  Van  Slyke. 
for  appellant  Rassieur,  Scbnurmacher  & 
Rassleur,  for  respondent 

GOODB,  J.  (after  stating  the  facts  as 
above).  The  instructions  requested  show 
both  parties  tried  the  case  on  the  theory 
that  plaintiff  was  counting  on  the  negligent 
delay  of  defendant  in  carrying  the  fish, 
whereby  they  were  damaged,  and  not  on  any 
common-law  liability  for  delivering  the  fish 


In  a  damaged  condition.  Hurst  t.  Railroad, 
117  Mo.  App.  25,  87,  94  S.  W.  7»4.  The  cause 
was  submitted  on  the  theory  that  there 
must  have  been  careless  and  unreasonable 
delay  In  the  transportation  of  the  goods  fron* 
Liverpool  to  East  St.  Louis  to  lay  defend- 
ant liable,  and  damages  could  not  be  recover- 
ed for  losses  due  to  delay  or  other  injurious 
incidents  of  the  voyage  across  the  Atlantic, 
caused  by  contrary  winds,  heavy  seas,  or  the 
perils  of  navigation  generally,  for  which  de- 
fendant was  not  to  blame.  Hence  we  shall 
not  consider  the  appeal  with  reference  to  a 
possible  common-law  liability  of  defendant 
It  had  issued  in  Liverpool  a  through  bill  of 
lading  by  which  it  agreed  to  transport  the 
fish  from  that  port  to  East  St  Louis,  agree- 
ing to  carry  first  to  Boston  by  the  ship  Saga- 
more and  from  there  to  East  St  Louis  by 
rail.  Defendant  therefore  became  a  common 
carrier  for  the  entire  route,  and  was  liable 
for  the  negligence  of  any  carrier  which  trans- 
ported the  property  under  im  arrangement 
with  It  McCann  v.  Eddy,  133  Mo.  69,  33  K 
W.  71,  85  L.  R.  A.  110. 

One  point  of  controversy  Is  over  the  court's- 
action  In  striking  out  the  special  defense  bas- 
ed OB  the  trustee  process  or  garnishment 
issued  by  the  Boston  municipal  court,  where- 
in Warren,  owner  Of  the  steamship,  and  at 
the  time  actually  the  custodian  of  the  fish,, 
and  the  American  Express  Company,  the  agent 
of  defendant  in  Issuing  the  bill  of  lading, 
were  garnished.  The  court  not  only  stru<^ 
out  this  defense  and  excluded  evidence  to 
support  it,  but  refused  instructions  to  the  Jury 
on  the  issue,  thus  carrying  out  consistently 
the  theory  that  the  garnishment  of  Warren 
and  the  American  Elxpress  Company  was  no 
excuse  for  the  detention  of  the  fish  three 
weeks  or  more  In  Boston.  It  Is  to  be  remem- 
bered the  gravamen  of  this  action  is  the  neg- 
ligent delay  in  transit  and  damage  caused 
thereby,  and  not  conversion  of  the  property 
by  defendant;  and  the  question  urged  la 
whether  the  garnishment  of  the  owner  of 
the  steamship  who  had  the  fish  in  custody 
and  his  refusal  to  relinquish  the  property  to 
defendant  \intll  the  garnishment  suit  was 
dismissed,  thereby  preventing  defendant  from 
forwarding  the  goods  promptly  to  destina- 
tion, in  law  excuses  defendant's  delay.  There 
is  some  conflict  between  the  courts  regard- 
ing whether  a  common  carrier  which  has 
goods  in  its  hands  and  actually  in  transit, 
as  these  were,  can  be  garnished  In  an  action 
against  the  owner  of  the  goods,  and  per- 
haps the  weight  of  authority  is  against  the 
right  to  levy  such  a  garnishment  2  Hutch- 
inson, Carriers  (M.  &  D.  Ed.)  i  746*  orlg.  { 
402;  4  Elliott,  Railroads  (2d  Ed.)  {  153S.  and 
cases  cited;  Stevenot  v.  Koch,  61  Minn.  104, 
63  N.  W.  256.  28  L.  R.  A.  600,  and  note; 
Baldwin  v.  Railroad,  81  Minn.  247,  83  N.  W. 
980,  51  I*  R.  A.  640,  83  Am.  St  Rep.  870. 
The  point  has  not  been  passed  on  in  this 
state,  though  In  Landa  v.  Hoick  &  C3o.,  129 
Mo.  663,  81  S.  W.  900,  60  Am.  St  Rep.  468^ 
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It  was  held  a  railroad  company  which  had 
received  good»  for  Bhipment,  but  had  not  yet 
atarted  them  In  transit,  might  be  garnished 
in  respect  of  such  goods,  and  this  Is  the  gen- 
eral doctrine.  The  law  in  Massachusetts  is 
contrary  to  the  weight  of  authority,  and 
there  are  peculiar  statutes  on  the  subject  in 
that  state,  as  will  be  seen  supra.  In  Adams 
T.  Scott,  104  Mass.  164,  it  was  held  a  com- 
mon carrier  may  be  summoned  in  garnish- 
ment In  an  action  against  the  owner  of  the 
goods  actnally  in  transit  That  decision  was 
given  on  a  construction  of  the  Massachusetts 
statute  first  quoted  abov&  A  fact  much  re- 
lied on  by  this  plaintiff  is  that  trustee  pro- 
cess in  the  Boston  municipal  court  was  sued 
out,  not  against  plalntifll,  but  against  Mur- 
ray. The  second  Massachusetts  statute  quot- 
ed, supra,  says  a  common  carrier  summoned 
as  trustee  and  having  in  Its  possession  goods 
shipped  by  or  consigned  to  the  defendant  in 
such  an  action.  In  the  absence  of  collusion  on 
Its  part,  will  not  be  liable  to  the  owner  or 
consignor  by  reascm  of  its  failure  to  trans- 
port or  deliver  the  goods  until  the  attachment 
is  dismissed  or  the  carrier  discharged  as 
trustee.  That  statute  exonerates  a  carrier 
garnished  in  an  action  hrought  against  either 
the  shipper  of  the  goods  or  the  consignee 
from  liability  to  the  owner  or  the  consignee 
for  delay  occasioned  by  the  garnishment. 
The  Bhiiqter  in  the  present  case  was  John 
Murray,  and  under  the  statute  it  looks  lilce 
garnishment  of  the  carrier  of  the  fish  in  an 
action  against  Murray  would,  in  Massachu- 
setts, be  a  good  excuse  for  delay  in  transpor- 
tation due  to  the  garnishment  in  favor  of  the 
party  summoned  as  garnishee.  The  act  was 
passed  according  to  the  answer  in  1895,  and 
perhaps  in  consequence  of  the  decision  given 
In  1870,  in  Edwards  v.  White  Line  Transit 
Co.,  104  Mass.  159,  6  Am.  Rep.  213,  that  gar- 
nishment was  no  defense  to  the  carrier  if  it 
was  in  an  action  against  any  person  other 
than  the  owner  of  the  goods.  In  said  case 
the  garnishment  was  in  an  action  against  the 
shipper,  Jtast  as  here ;  and,  the  carrier  having 
been  sued  by  the  owner  for  delay  thus  cans* 
ed,  it  was  held  the  garnishment  was  no  de- 
fense. Plaintiff  says  the  defendant  was  not 
in  possession  of  the  goods  at  the  time  of  the 
garnishment,  and  so  alleges  in  the  portion  of 
the  answer  which  was  struck  out  The  an- 
swer does  not  say  In  so  many  words  defend- 
ant was  not  in  possession  at  the  time  of  the 
service  of  garnishment,  but  says  Warren  ft 
Co.  were,  and  the  goods  were  not  delivered 
to  defendant  until  the  latter  part  of  January. 
Nothing  is  alleged  either  in  the  answer  or 
the  petition  about  Warren  ft  Co.  being  the 
agent  of  defendant,  or  any  other  fact  which 
would  make  the  custody  of  Warren  &  Co. 
the  poflsesslon  of  defendant.  Landa  v.  Hoick 
&  Co.,  129  Mo.  663,  871,  31  S.  W.  900,  50 
Am.  St  Rep.  459.  The  only  reference  in  the 
answer  which  shows  the  facts  about  this 
matter  says  it  was  attached  to  the  petition 
as  an  exhibit    This  fact  did  not  make  It  a 


part  of  the  petition,  much  less  of  the  answer. 
Bowling  V.  McFarland,  38  Mo.  465;  Foment 
V.  Fullerton,  113  Mo.  440,  21  8.  W.  19.  It 
follows  we  are  comi>eUed  to  dispose  of  an 
interesting  question  on  a  point  of  pleading. 
The  part  of  the  answer  struck  out  avers  pos- 
session of  the  property  in  another  than  de- 
fendant when  trustee  process  was  served; 
also,  avers  defendant  was  not  a  party  to  the 
proceeding,  and  hence  states  defoidant  out- 
side the  scope  of  the  Massachusetts  statute, 
which  purports  to  protect  only  carriers  who 
are  In  possession  of  the  property  and  those, 
summoned  as  trustees.  We  will  not  deter- 
mine whether  summoning  an  agent  of  defend- 
ant if  Warren  &  Co.  was  such,  would  have 
given  defendant  the  benefit  of  the  statute. 
What  we  hold  is  that  having  alleged  Warren 
ft  Co.  was  in  possession  of  the  property  at 
the  time  trustee  process  was  served,  and 
having  omitted  to  allege  any  fact  to  show 
custody  or  possession  of  that  garnishee  was 
the  possession  of  defendant,  no  defense  was 
stated  under  the  Massachusetts  statute. 

Complaint  Is  made  because  the  court  re- 
fused to  charge  that  before  plaintiff  could 
recover,  it  must  prove  by  a  preponderance  or 
greater  weight  of  the  evidence  any  damage 
done  to  the  goods  by  leakage  was  directly 
caused  by  some  act  of  negligence-  on  the  part 
of  defendant  its  agents,  or  servants.  But 
the  requested  Instruction  said  plaintiff  ad- 
mitted the  damage  to  the  mackerel  was  caus- 
ed by  leakage,  and  there  was  no  such  ad- 
mission either  in  the  pleadings  or  proof.  It 
is  true  plaintifTs  secretary  testified  the  brine 
had  run  off  the  mackerel  in  some  of  the  bar- 
rels, but  he  said  the  barrels  were  stove  in  at 
the  head,  and  in  some  places  holes  had  been 
run  through  the  staves.  The  escape  of  brine 
through  openings  knocked  in  the  casks  was 
not  leakage  within  the  meaning  of  the  bill 
of  lading,  nor  was  testimony  of  its  escape 
in  that  maimer  equivalent  to  admitting  the 
damage  was  due  to  leakage. 

For  plaintiff  the  court  instructed  the  jury 
that  If  the  mackerel  were  shipped  In  ap- 
parently good  order  and  condition  and  prop- 
erly packed,  and  when  delivered  to  plaintiff 
by  defendant  some  of  the  casks  were  broken 
open  and  the  brine  had  escaped,  and  the 
mackerel  become  deteriorated,  then  the  law 
presumed  the  negligence  of  defendant  caused 
said  condition,  and  this  presumption  would 
obtain  until  defendant  showed  by  the  greater 
weight  of  evidence  that  its  negligence  did  not 
bring  about  the  condition,  and,  unless  defend- 
ant had  proved  to  the  satisfaction  of  the  jury 
by  the  greater  weight  of  evidence  the  condi- 
tion of  the  mackerel  was  not  produced  by  de- 
fendant's negligence,  and  the  jury  should  find' 
the  mackerel  were  not  transported  and  de-, 
livered  In  the  usual  time,  the  verdict  must 
be  for  plaintiff.  Plaintiff  counted  in  its  pe- 
tition on  negligent  delay  of  defendant  in 
transporting  the  fish,  and  It  will  be  perceived 
the  Instruction  just  epitomised  told  the  jury 
the  law  presumed  negligence  If  the  mackerel 
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were  delivered  to  defendant  In  good  condi- 
tion and  delivered  by  defendant  to  plaintiff 
In  a  deteriorated  condition.  This  la  not  tlie 
law.  It  was  incumbent  on  plaintiff  to  es- 
tabllsti  its  charges  of  negligence  and  conse- 
quent damage  to  the  mackerel.  In  support  of 
the  Instruction,  we  are  cited  by  plaintifTB 
counsel  to  Klrby  v.  Express  Co.,  2  Mo.  App. 
369.  That  decision  does  support  It,  but  it 
was  rendered  on  the  authority  of  Levering 
V.  Union,  etc.,  Co.,  42  Mo.  88,  97  Am.  Dec. 
320,  and  Ketchum  v.  Egress  Co.,  62  Mo.  391, 
and  those  decisions  were  expressly  overruled 
in  Witting  V.  Railroad,  101  Mo.  631,  14  S.  W. 
743,  10  li.  R.  A.  602,  20  Am.  St  Rep.  03S, 
wherein  the  court  said  It  must  be  taken  as 
the  established  law  of  this  state  that,  when 
the  cause  of  action  stands  on  the  ground  of 
negligence  on  the  part  of  the  carrier,  the 
burden  of  proof  is  upon  the  plaintiff,  that 
the  party  who  founds  bis  cause  of  action  on 
negligence  must  be  prepared  to  establish  the 
assertion  by  proof,  and  the  harden  of  proof 
Is  on  him  from  the  beginning  to  the  oid  of 
tbe  case.  This  decision  was  reaffirmed  in 
Stanard  Mill.  Co.  v.  Transit  Co.,  122  Mo. 
268,  276,  26  S.  W.  704. 

Tbe  Judgment  Is  reversed  and  the  cause 
remanded.    All  concur. 


EPSTEIN  r.   PENNSYLVANIA  R.   CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Nov. 

2,  1909.     Rehearing  Denied  Nov.  16,  1909.) 

1.  Damaoes  (8  185*)  —  Pebbonal  Injubibs— 
Impotenct— Sufficiency  of.  Evidence. 

In  an  action  for  personal  injuries,  evidence 
held  sufficient  to  sustain  a  finding  by  the  jury 
that  plaintiff  was  rendered  impotent. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Dec.  Dig.  §  185.*] 

2.  Negligence  (§  121  •)— Proximate  Cause— 
BuBDEN  OF  Proof. 

In  an  action  for  personal  injuries.  It  is 
incumbent  upon  plaintiff  to  show  that  the  ac- 
cident directly  caused  the  injury  complained  of. 
(Ekl.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  g  228 ;   Dec  Dig.  §  121.*] 

3.  Neougence  (8  134*)— Proximate  Cause— 
Sufficiency  op  Evidence. 

In  an  action  for  personal  injuries,  evidence 
held  to  sustaiu  a  finding  that  plaintiff's  im- 
potency  directly  resulted  from  the  accident. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Dec.  Dig.  I  134.*] 

4.  Witnesses  J§  188*)  —  Competency  —  Hus- 
band and  wife  —  Nonaccess  —  Pboof  of 
impotency. 

In  an  action  for  personal  injuries,  it  was 
competent  for  plaintiff  to  prove  impotency  as  a 
result  of  the  accident  by  testimony  that  since 
it  occurred  he  had  not  been  able  to  have  inter- 
course  with   his   wife. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
•Dec.  Dig.  $  18a»] 

6.  Appeal  and  Erbob  (S  1056*)  —  Review — 
Harmless  Error- Evidence. 

In  au  action  for  personal  injuries,  the  ex- 
clusion of  tbe  depositions  of  two  physicians  who 
assisted  the  principal  physician  in  the  examina- 
tion and  treatment  of  plaintiff  while  in  a  hos- 


pital, containing  evidence  bearing  directly  on 
the  condition,  symptoms,  and  aets  of  plaintiff 
and  observations  made  and  conclusions  arrived 
at  on  an  inspection  and  conversation  with  him. 
could  not  be  sustained  on  the  ground  that  tbe 
evidence  was  immaterial  and  its  exclusion  was 
harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1056.*] 

6.  Tbiai,  (f  56*)  —  Cumulative  Evidence  — 
Right  to  Exclude. 

Neither  were  the  depositions  objectionable 
as  being  merely  cumulative  of  other  testimony 
received;  it  being  proper  and  right  to  have  all 
witnesses  heard  woo  had  Itnowledge  of  facts 
and  circumstances  bearing  on  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gj  131.  132;    Dec  Dig.  g  56.*] 

7.  Witnesses  (8  219*)— Competency— Pbivi- 
lbged  Communications— Waiver- Physi- 
cian AND  Patient. 

Where  three  physicians  were  in  attendance 
on  plaintiff  at  a  hospital,  one  as  prindpai  phy- 
sician and  the  others  as  assistants,  the  failure 
of  plaintiff  in  an  action  to  recover  for  his  in- 
juries, to  invoke  his  privilege  as  to  the  prin- 
cipal physician  when  called  by  the  defense  under 
Rev.  St  1899,  g  4639  (Ann.  St  1906,  p.  2539). 
providing  that  a  physician  or  surgeon  is  dis- 
qualified from  testifying  concerning  information 
acquired  from  a  imtient  while  attending  him  in 
his  professional  character,  was  not  a  waiver  of 
his  right  to  invoke  his  privilege  as  to  the  assist- 
ants. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  |g  769,  781,  782;  Dec  Dig.  g  219.* J 

8.  Depositions  (g  107*)— Objections  to  at 
Tbial. 

Under  the  express  provisions  of  Rev.  St 
1899,  g  2906  (Ann.  St  1006,  p.  1671),  the  ad- 
missibility of  evidence  in  a  deposition  may  be 
objected  to  upon  the  trial,  though  such  objec- 
tion was  not  made  at  the  time  of  taking  the 
deposition. 

[Eld.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  gg  309-319;    Dec.  Dig.  g  107.*] 

Appeal  from  St.  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  Samuel  Epstein  against  tbe 
Pennsylvania  Railroad  Company  to  recover 
for  personal  injuries.  From  a  Judgment  for 
plaintiff,  defendant  aiH>cal8.  Affirmed.  Cer- 
tified to  Supreme  Court  on  conflict  with  Kan- 
sas City  Court  of  Appeals. 

This  is  an  action  for  personal  injuries  al- 
leged to  have  been  incurred  by  plaintiff,  re- 
spondent here,  in  a  wreck  on  defendant's 
railroad  on  the  night  of  January  6,  1906. 
Adopting  the  statement  of  counsel  for  ap- 
pellant, "the  only  question  raised  at  the  tri- 
al was  as  to  the  extent  of  the  injuries  result- 
ing to  plaintiff."  Without  stating  them  with 
very  great  particularity,'  it  is  sufficient  to 
say  that  it  Is  (ftarged  in  the  petition  that 
plaintiff  was  canght  and  pinioned  In  the 
wreckage  of  tlie  train  upon  which  he  was  a 
passenger,  his  ankle  sprained,  his  leg,  knee, 
and  person,  stomach,  and  liver  wounded, 
crushed,  bruised,  cut  contused,  ex'ternally 
and  internally,  and  he  was  greatly  and  per- 
manently injured,  and  has  been  con  fined  to 
his  bed  and  bouse  by  reason  thereof  for  a 
long  time,  has  been  prevented  from  att»id- 
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Ing  to  hlB  bnaineas  as  a  wholesale  dry  goods, 
merchandise,  and  notions  dealer,  to  his  great 
loss  and  damage ;  that  he  was  and  has  been 
and  will  be  unable  to  glre  his  ordinary  and 
usual  time,  care,  and  diligence  to  his  busi- 
ness, prevented  from  work,  labor,  and  serv- 
ices, thereby  greatly  Impairing  his  earning 
capacity ;  that  be  has  been  and  will  be  com- 
pelled to  procure  medical  attention,  medi- 
cines, nursing,  nurse  hire,  and  expenses  for 
them  and  for  physicians,  which  expense  be 
sets  out  in  detail,  averring  that  these  serv- 
ices were,  now  are,  and  will  continue  to  be 
necessary  for  an  Indefinite  period;  "that,  by 
reason  .of  such  great  injuries  and  the  horror 
of  said  wreck,  his  nervous  system  was  caused 
to  collapse,  and  his  sexual  powers  to  become 
impotent,  and  he  has  been,  and  will  in  the 
future  be,  by  reason  of  said  injuries  and 
nervous  shock,  permanently  injured,  has  suf- 
fered, and  will  In  the  future  suffer,  great 
mental  pain  and  bodily  anguish."  Judgment 
Is  demanded  in  the  sum  of  $30,000.  The  an- 
swer was  a  general  dental,  contributory  neg- 
ligence, want  of  due  care.  Inattention  to  his 
injuries  after  they  had  been  received,  want 
of  knowledge  or  Information  suflSclent  to  en- 
able defendant  to  form  a  belief  as  to  wheth- 
er or  not  plalntlS  was  permanently  injured, 
but  that,  if  he  did  receive  permanent  in- 
juries at  that  time  and  place,  they  were  due 
to  his  own  u^llgence  and  carelessness. 

A  great  amount  of  testimony  was  Intro- 
duced at  the  trial  by  the  respective  parties. 
Plaintiff  testiSed  to  the  accident  and  nature 
and  extent  of  his  Injuries;  his  testimony 
tending  to  prove  them  as  set  out  in  his 
petition.  In  the  course  of  his  direct  exam- 
ination this  appears:  "Q.  Before  you  were 
injured,  were  you  able  to  have  Intercourse 
with  your  wife?  Mr.  Pattison:  I  object  to 
going  Into  that  question  for  two  reasons:  In 
the  first  place.  It  either  requires  expert  tes- 
timony to  support  that  charge  of  the  peti- 
tion, or  else  there  must  be  testimony  of  non- 
access.  I  say,  under  the  uniform,  unbroken 
current  of  decisions,  this  witness  cannot  tes- 
tify as  to  nonaccess,  and  this  witness  has 
not  qualified  as  an  expert.  I  object  to  the 
question  as  incompetent  (The  objection  was 
overruled,  to  which  ruling  of  the  court  de- 
fendant, by  counsel,  then  and  there  duly  ex- 
cepted.) A.  Tes,  sir.  Mr.  Bond:  Since  your 
injury  have  you  been  able  at  any  time  to 
have  intercourse  with  your  wife?  Mr.  Pat- 
tison: I  object  to  the  question  on  the  same 
grounds.  (The  objection  was  overruled,  to 
which  ruling  of  the  court  defendant,  by  coun- 
sel, then  and  there  duly  excepted.)  A.  No, 
sir."  Plaintiff  further  testified  that  before 
his  injury  bis  physical  condition  was  "all 
good,"  had  never  been  sick  In  his  life.  There 
was  no  other  testimony  In  the  case  on  this 
particular  point  of  Impotency,  either  by 
plaintiff  or  any  other  witness,  nor  did.  any 
of  the  physicians  who  were  examined  in  the 
case  testify  in  reference  to  It,  except  that 


one  physician  called  as  a  witness  by  defend- 
ant testified  that  he  bad  made  an  examina- 
tion of  the  plaintiff's  person,  and  found  no 
indication  of  any  disease  or  Injury  to  his 
private  parts,  and  no  abnormality.  Asked, 
on  cross-examination,  whether  or  not  a  man 
who  had  been  in  a  railroad  wreck  and  suf- 
fered shock  under  the  circumstances  attend- 
ing the  wreck  which  were  detailed  to  him, 
and  who  had  been  Injured  and  laid  up  for 
a  long  time,  would  be  apt  to  be  affected  in 
his  sexual  organs,  he  answered  that  he  did 
not  think  so,  did  not  think  that  that  would 
necessarily  follow,  and  did  not  think  that 
such  result  would  come  from  these  injuries 
or  from  this  shock;  that  he  might  be  more 
or  less  shocked  from  fright.  On  redirect  ex- 
amination, this  witness  testified  that  he  was 
not  a  neurologist  Counsel  for  plaintiff,  then 
calling  his  attention  to  the  fact  that  he  had 
been  asked  some  questions  about  the  pos- 
sibility of  the  fright  such  as  plaintiff  had 
spoken  of,  affecting  the  size,  etc.,  of  the  gen- 
ital organs,  asked  him  what  he  would  say 
about  it  as  to  whether  he  (the  physician) 
knew  anything  about  that,  and  whether  that 
came  in  the  line  of  his  practice,  to  which  he  . 
answered:  "No;  I  think  I  would  not  have 
anything  to  say  about  that  I  do. not  know." 
All  he  does  know,  he  testified,  is  that  he 
found  the  organs  In  a  normal  condition. 

It  also  appeared  in  evidence,  that  when 
plaintiff  was  first  injured,  be  was  taken  to 
a  'hospital,  and  there  attended  by  a  Dr.  El- 
ston.  Dr.  Elston  was  called  as  a  witness  by 
th^  defendant,  and  he  testified  as  to  the  con- 
dition in  which  he  found  plaintiff  at  the 
hospital,  and  to  what  had  taken  place  there 
during  his  examination  of  the  plaintiff,  and 
also  testified  that  be  bad  with  him  at  the. 
time  two  assistants.  Dr.  Phelps  and  Dr. 
Christie.  PlalnUff  himself  had  testified  to 
his  treatment  In  th^  hospital,  and  that,  when 
he  was  treated  by  Dr.  Elston,  the  other  two 
doctors  were  also  there.  At  the  trial,  coun- 
sel for  defendant  stated  that  he  desired  to 
ask  the  court  to  pass  upon  the  question 
whether  or  not  the  two  physicians  who  as- 
sisted Dr.  Elston  in  the  hospital,  and  whose 
depositions  had  been  taken  and  were  on 
file,  are  competent  witnesses  to  testify  as  to 
what  they  saw,  and  he  offered  their  deposi- 
tions, which  are  in  the  record  and  are  state- 
ments of  the  observations  of  these  two  phy- 
sicians and  surgeons  as  to  the  nature  of  the 
injuries  and  their  extent  and  probable  dura- 
tion. Ounsel  for  plaintiff  objected  to  their 
depositions  being  read  on  the  ground  that 
these  two  surgeons  were  assistants  of  Dr. 
Elston,  and  that  they  and  Dr.  Elston  were 
plaintiff's  physicians,  and  that  whatever  took 
place  between  him  and  them  was  a  privileged 
communication.  The  court  sustained  the  ob- 
jection and  excluded  the  depositions,  defend- 
ant duly  excepting. 

The  deposition  of  a  witness  named  An- 
drews, taken  on  behalf  of  defendant  was 
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read  In  eridence.  In  tbat  deposition  An- 
drews was  asked  by  counsel  for  defendant 
this  question:  "You  didn't  observe  the  In- 
juries tie  complained  of,  did  you?"  To  this 
he  answered:  "The  physicians  were  there. 
They  examined  him,  and  said  there  were  no 
ttones  broken."  This  answer  was  objected 
to  at  the  trial  by  counsel  for  plaintiff,  ol>- 
jection  sustained,  and  the  answer  ezdnded, 
defendant  duly  excepting.  On  this  witness 
being  re-examined,  as  appears  by  the  deposi- 
tion, he  said,  in  answer  to  a  question,  ..that 
his  impression  was  that  the  physician  t<dd 
Epstein,  the  plaintiff,  that  there  were  no 
bones  broken.  Tbis  was  objected  to,  the  ob- 
jection sustained,  and  the  answer  excluded. 
At  the  instance  of  plaintiff,  the  court  gave 
several  instructions;  and,  while  defendant 
excepted  to  the  giving  of  all  of  the  instruc- 
'tions,  the  particular  Instruction  now  object- 
ed to  in  the  brief  and  argument  submitted  to 
us,  and  the  only  one  now  objected  to,  is  that 
part  of  the  instruction  covering  the  measure 
of  damages,  and  occurring  in  the  fourth  in- 
struction given  at  the  instance  of  plaintiff. 
After  instructing  that  the  Jury  was  entitled 
to  assess  his  damages  in  such  sum  «s  will 
reasonably  compensate  him  for  whatever  in- 
juries complained  of  by  plaintiff  in  his  peti- 
tion tho  Jury  believed  from  the  evidence  he 
has  sustained,  if  any,  the  court,  after  de- 
fining what  reasonable  expenses  could  be  in- 
cluded and  that  pain  of  body  and  mind,  peril, 
and  fright.  If  any,  could  be  taken  Into  con- 
sideration and  that  nervous  shock,  if  any, 
directly  caused  by  the  injury  could  be  takjen 
Into  consideration,  instructed  that  the  Jury 
might  also  consider,  in  estimating  damages, 
"the  impotency  to  his  sexual  organs,  if  any, 
which  he  has  suffered  from  such  injuries  and 
directly  caused  thereby."  On  the  part  of  the 
defendant,  the  court  Instructed  the  Jury  that 
it  was  for  plaintiff  to  prove  the  Injuries 
which  he  clninied  be  had  suffered  from  the 
accident,  and  tliat  he  is  entitled  to  recover 
for  only  such  Injuries  as  set  forth  In  the  in- 
structions herein  as  it  appears  from  the  pre- 
ponderance of  the  evidence  that  he  has  suf- 
fered. The  Jury  were  further  Instructed  at 
the  Instance  of  defendant  that  the  evidence 
admitted  in  the  trial  as  to  plaintiff's  inability 
to  attend  to  business  is  to  be  considered  only 
so  far  as  it  tends  to  prove  that  plaintiff  was 
suffering  physically  and  mentally  as  the  re- 
sult of  the  accident;  that  the  Jury  are  not 
to  take  into  consideration,  as  tending  to  prove 
damages,  any  loss  arising  from  plaintiff's  past 
or  present  Inability  to  attend  to  busiaess,  and 
the  Jury  in  assessing  damages  were  not  to 
take  Into  consideration  any  loss  of  time  since 
the  accident  and  up  to  the  time  of  the  trial 
during  said  period  to  attend  to  business, 
"since  these  do  not  under  the  pleadings  and 
evidence  in  this  case  constitute  any  element 
of  damage  for  which  plaintiff  is  entitled  to 
recover."  The  third  instruction,  given  at  the 
Instance  of  the  defendant,  was  to  the  effect 
that  the  opinions  of  the  physicians  who  have 


testified  In  the  case  are  merely  advisory,  and 
not  binding  on  the  Jury,  and  that  the  Jury 
would  give  them  such  weight  as  they  believed 
from  all  the  facts  and  drcumstances  in  evi- 
dence they  are  entitled  to  receive,  and  are  at 
liberty  to  disregard  all  or  any  part  of  their 
opinions  which  appear  to  the  Jury  to  be  un- 
reasonable. The  fourth  Instruction  told  the 
Jury  that  they  would  not  be  warranted  in  giv- 
ing plaintiff  any  damages  for  future  or  per- 
manent injuries,  unless  there  is  such  a  de- 
gree of  probability  that  the  injuries  would 
be  permanent  or  at  least  continue  in  the  fu- 
ture as  amounts  to  a  reasonable  certainty 
that  the  result  will  follow  from  plaintiff's 
original  Injory.  By  the  fifth  instruction  the 
Jury  were  told  that  plaintiff  was  not  entiaed 
to  recover  for  any  trouble  with  his  stomach 
which  he  did  not  have  before  the  accident, 
unless  they  believed  from  the  evidence  that 
that  trouble  is  the  result  of  the  wounding, 
etc.,  of  his  stomach,  "and  from  that  cause 
alone  he  is  entitled  to  recover  for  stomach 
trouble,  if  any,  caused  by  nervous  affection, 
whether  or  not  you  believe  such  nervous  af- 
fection to  be  the  result  of  the  accident" 

The  defendant  also  asked  three  instruc- 
tions, marked  "A,"  "B,"  and  "C,"  which  the 
court  refused.  Instruction  A  was  to  the  ef- 
fect that,  if  the  Jury  believed  from  the  evi- 
dence that  plaintiff's  injuries  were  not  prop- 
erly treated  at  the  hospital  and  that  the  re- 
sult of  bis  injuries  was  on  that  account  ag- 
gravated, the  Jury  were  not  to  take  into  con- 
sideration the  circumstances  of  the  improper 
treatment,  if  it  was  found  to  be  improper, 
and  that  plaintiff  was  not  entitled  to  recover 
any  damages  whatever  for  or  on  acconnt  of 
such  improper  treatment  or  aggravation.  In- 
sti-uctions  B  and  C,  which  were  asked  by  de- 
fendant and  refused,  are  as  follows : 

"(B)  Plaintiff  alleges  in  his  petition  that 
one  result  of  his  injuries  is  that  he  has  be- 
come sexually  impotent  Ton  are  instructed 
that  there  is  no-evidence  in  support  of  this 
allegation,  and  in  making  up  your  verdict 
you  will  not  take  it  Into  consideration. 

"(O  Plaintiff  alleges  in  his  petition  that 
one  result  of  his  Injuries  is  that  he  has  be- 
come sexually  impotent  Yon  are  Instructed 
that  there  Is  no  evidence  that  his  impotence, 
even  if  you  find  It  to  exist,  was  caused  by 
the  injuries  received  in  his  accident  and  in 
making  up  your  verdict  you  will  not  take  'in- 
to consideration  this  alleged  impotency." 

Exception  was  duly  saved  to  the  refusal 
of  these  instructions.  The  Jury  returned  a 
verdict  in  favor  of  plaintiff  for  $4,000,  nine  of 
the  members  of  the  Jury  concurring.  A  mo- 
tion for  new  trial  was  duly  filed  and  overrul- 
ed, exception  saved,  and  «n  appeal  duly  tak- 
en to  this  court  by  the  defendant 

Everett  W.  Pattlson,  for  appellant  Jesse 
A.  Wolfert  and  Sterling  P.  Bond,  for  respond- 
ent 

REYNOIJ)S,  P.  J.  (after  stating  the  facts 
as  above).    In  the  presentation  of  this  case 
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to  this  court  the  learned  counsel  for  the  ap- 
pellant, in  a  yery  exhaustive  brief  and  argu- 
ment, makes  seven  points  against  the  action 
of  the  trial  court  The  first,  second,  and 
third  points  relate  to  the  refusal  of  the  court 
to  give  the  lustructlons  marked,  "Defendant's 
Instructions  B  and  C,"  and  In  giving  the 
fourth  paragraph  of  the  Instruction  covering 
the  measure  of  damage;  that  is  to  say,  the 
paragraph  based  on  the  impotency  of  plain- 
tiff. The  fourth  point  of  error  assigned  Is  to 
the  admission  of  the  testimony  of  plaintiff  as 
to  his  noniatercoqrse  with  his  wife.  The 
fifth  point  alleges  error  to  allow  two  of  the 
physicians  to  give  their  opinions  as  to  the 
nervous  condition  of  plaintiff;,  it  being  claim- 
ed that  It  was  In  evidence  that  these  physi- 
cians could  not  give  such  an  opinion  without 
relying  more  or  less  upon  the  statements 
plaintiff  made  to  them.  The  sixth  error  as- 
signed is  to  the  action  of  the  court  in  exclud- 
ing the  testimony  of  the  two  physicians  whose 
depositions  were  offered,  and  the  seventh  er- 
ror assigned  is  to  the  action  of  the  court  in 
excluding  the  testimony  of  the  witness  which 
we  have  quoted,  as  to  statements  made  by 
a  physician  to  the  plaintiff,  in  the  presence 
and  hearing  of  the  witness,  as  to  the  extent 
of  the  plaintifTs  injuries. 

Taking  up  these  propositions  in  the  order 
made,  we  dispose  of  the  first  one  by  saying 
that  we  do  not  consider  it  well  taken.  We 
have  set  out  the  testimony  of  the  plaintiff 
himself  bearing  on  the  fact  of  impotency. 
On  that  testimony  the  conclusion  of  alleged 
impotency  must  rest  It  is  true  there  was 
testimony  of  a  physician  called  as  a  witness 
by  the  defendant  and  which  we  have  set 
out  in  the  statement  to  the  effect  that  In 
bis  opinion  Impotency  was  not  a  necessary 
result  of  the  accident  to  plaintiff.  But  that 
physician  on  redirect  examination  by  coun- 
sel for  defendant  testified  that  he  did  not 
consider  himself  competent  to  answer  or  to 
pass  upon  that  fact  Even  if  this  witness 
had  not  almost  entirely  destroyed  the  pro- 
bative force  of  his  testimony  by  this  very 
frank  admission,  the  fact  of  whether  im- 
potency had  been  proven  was  one  for  the 
determination  of  the  Jury,  who  were  the 
Judges  of  the  weight  to  be  given  to  the 
testimony  concerning  it.  The  Jury  had  t>e- 
fore  it  the  declaration  of  this  plaintiff  as  to 
nonintercourse,  and  counsel  for  appellant 
argue  and  present  this  case  on  the  theory 
tliat  testimony  of  nonintercourse  is  evi- 
dence of  impotency.  His  argument  is  that 
Impotency  is  sought  to  be  proven  by  the 
fact  of  nonintercourse,  and  that  plaintiff,  as 
husband,  is  disqualified  from  testifying  as 
to  the  fact  of  nonintercourse,  and,  as  he  is 
not  shown  to  be  an  expert  he  cannot  testi- 
fy as  an  expert  These  are  substantially 
bis  objections  made  to  the  question  as  to 
nonintercourse  when  that  question  was  ask- 
ed plaintiff  at  the  trial,  and  it  is  on  these 
objections  that  his  brief  and  argument  be- 
fore us  rests.  There  was  no  contradiction 
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of  this  bald  and  plain  statement  of  a  fact 
by  plaintiff.  The  Jury  saw  and  heard  the 
plaintiff,  and  it  was  within  their  province 
to  determine,  on  his  testimony,  whether  the 
fact  existed.  The  learned  counsel  for  the 
appellant  however,  very  strenuously  argues 
that  the  court  in  inserting  in  the  instruction 
which  it  did  give  on  this  subject  the  words 
"and  directly  caused  thereby"  was  instruct- 
ing without  evidence  on  which  to  base  this 
clause,  contending  that  there  was  no  evi- 
dence whatever  In  the  case  to  show  that  the 
impotency  complained  of_  or  Injury  to  the 
organs  was  directly  cause'd  by  the  accident 
Counsel  presents  a  vast  array  of  authorities 
in  support  of  his  position  that  it  must  ap- 
pear that  the  accident  directly  caused  the 
injury  complained  of.  There  Is  no  doubt 
whatever  that  this  is  as  thoroughly  settled 
as  any  legal  proposition  can  be  said  to  be 
settled.  The  assumption,  however,  upon 
which  the  argument  rests,  is  erroneous. 
The  testimony  of  plaintiff  himself  was  that 
before  this  wreck  he  was  a  perfect  man  in 
all  respects.  His  testimony  tended  to  prove 
that  after  that  he  had  become  itnpotent 
The  fact  of  the  accident  was  beyoad  ques- 
tion. He  was  injured  in  the  wreck.  There 
is  no  pretense  of  any  intervening  or  inter- 
mediate fact  to  which  the  change  in  his  con- 
dition can  be  attributed.  On  these  facts  the 
Jury  had  a  right,  as  sensible  men,  as  men  of 
even  ordinary  intelligence,  to  form  their 
own  conclusions  as  to  whether  or  not  the 
alleged  result  was  directly  caused  by  the 
accident  Even  assuming  that  the  testimo- 
ny of  the  physician  in  the  face  of  his  own 
declaration  of  nonexpertness  on  such  mat- 
ters Is  to  be  taken  as  the  testimony  of  an 
expert  that  impotency  does  not  follow  such 
Injuries  as  were  testified  to  as  having  been 
received  by  plaintiff,  and  assuming,  which 
was  not  true  in  this  case,  that  witnesses  of 
established  reputation  as  experts  on  this 
branch  of  pathology  had  testified  that  im- 
potency could  not  arise  from  or  be  directly 
caused  by  such  injuries  or  from  such  an  ac- 
cident we  have  in  this  case  the  express 
declaration  of  the  court  given  at  the  In- 
stance of  defendant's  counsel  himself  In  his 
third  instruction:  "Tou  are  instructed  that 
the  opinions  of  the  physicians  who  have 
testified  in  this  case  are  merely  advisory, 
and  not  binding  on  you.  Yon  should  accord 
to  them  such  weight  as  you  believe  from 
all  the  facts  and  circumstances  In  evidence 
they  are  entitled  to  receive,  and  you  are  at 
liberty  to  disregard  all  or  any  part  of  their 
opinions  which  appear  to  you  to  be  unrea- 
sonable." So  that  under  this,  the  Jury  has 
the  undoubted  right  to  determine  as  be- 
tween the  testimony  of  plaintiff  and  the 
theoretical,  somewhat  mythical,  testimony 
of  experts.  Our  conclusion  is  that  there 
was  no  error  in  giving  this  part  of  the  in- 
struction and  in  including  Impotency  as  an 
element  of  damage,  and  It  follows  that  there 
was  no  error  in  refusing  instructions  B  and 
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C  asked  by  defendant,  unless  it  is  true  that 
the  fact  of  nonlntercoorse,  on  which  the 
presumption  of  impotency  rests,  cannot  be 
proTen  by  the  testimony  of  the  husband,  he 
not  being  an  expert,  nor  qualified  as  such, 
and  being  incompetent,  as  husband,  from 
testifying  to  the  fact  of  nonintercourse. 

Counsel  for  appellant  has  cited  In  support 
of  bis  contention  that  error  was  committed 
in  allowing  plaintiff  to  testify  as  to  non- 
intercourse,  3  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  878,  as  also  Dennison  v.  Page,  29  Pa. 
420,  72  Am.  Dec.  644;  Tioga  County  v.  South 
Creek  Township,  75  Pa.  433;  Shuman  y. 
Shuman,  83  Wis.  250,  53  N.  W.  455;  Mink  v. 
State,  60  Wis.  583, 19  N.  W.  445,  50  Am.  Rep. 
386;  Bell  v.  Oklahoma,  8  Okl.  75,  56  Pac. 
853;  Chamberlain  v.  People,  23  N.  Y.  85,  80 
Am.  Dec.  255;  Egbert  ▼.  Green  wait,  44 
Mich.  245,  6  N.  W.  654,  38  Am.  Rep.  260; 
Boykln  v.  Boykln,  70  N.  C.  262,  16  Am.  Rep. 
776;  Scanlon  v.  Walshe  et  al.,  81  Md.  118, 
31  Atl.  498,  48  Am.  St.  Rep.  488;  Bowles  v. 
Bingham,  2  Munf.  (Va.)  442,  5  Am.  Dec.  497; 
Corson  v.  Corson,  44  N.  H.  587;  Legge  v. 
Edmonds,  25  L.  J.  Ch.  (N.  S.)  125.  Refer- 
ring to  the  encyclopedia  on  the  page  given 
by  counsel.  It  will  be  found  that  the  text 
relied  upon  Is  under  the  title,  "Bastardy." 
Most,  if  not  all,  of  the  cases  which  he  cites 
are  cases  of  bastardy  or  cases  between  the 
husband  and  wife.  In  which  it  was  held,  as 
it  undoubtedly  has  been  held  In  like  cases 
in  our  state,  not  only  by  decision,  but  by 
statute,  in  all  cases  where  the  question  of 
competency  of  the  witness  is  concerned, 
that  the  husband  in  such  cases  is  not  a  com- 
petent witness  as  to  transactions  between 
himself  and  bis  wife.  It  is  the  shield  thrown 
by  the  law  around  the  relation  of  husband 
and  wife,  and  in  the  cases  referred  to  by 
counsel  it  was  invoked  either  where  the 
husband  was  suing  the  wife  or  vice  versa, 
or  in  cases  of  bastardy,  or  where  the  ques- 
tion of  the  legitimacy  of  the-  children  was  in 
issue.  On  a  careful  examination  of  every 
one  of  these  cases,  we  have  come  to  the 
conclusion  that  they  do  not  meet  the  issue, 
and  do  not  sustain  the  proposition  made  in 
this  case  by  counsel. 

In  Corson  v.  Corson,  supra,  cited  by  ap- 
pellant, the  ruling  of  the  court  that  the 
husband  Is  not  a  competent  witness  to  prove 
want  of  access  Is  distinctly  limited  to  proof 
of  want  of  access  in  a  proceeding  in  a  libel 
for  divorce,  although  it  is  true  that  in  that 
case  authority  is  cited  for  the  position  that 
nonaccess  cannot  be  proved  by  either  bus- 
band  or  wife  In  any  cause.  This  is  follow- 
ed, however,  by  the  limitation,  "whether  to 
recover  property  as  heir  at  law  or  in  a  bas- 
tardy or  settlement  case."  It  would  seem, 
therefore,  that  in  all  the  cases  in  which  this 
matter  of  testimony  as  to  nonaccess  has 
been  passed  upon  the  legitimacy  of  children 
was  involved,  or  they  were  cases  between 
husband  and  wife  for  alleged  unfaithfulness 
or  inattention  to  marital  obligations,  or  the 


like.  This  is  no  proceeding  affecting  the 
wife  or  in  which  she  Is  involved  with  re- 
spect to  the  relations  between  ber  and  her 
husband,  no  property  rights  of  the  husband 
and  wife  inter  sese  or  as  to  their  children 
are  involved,  no  question  of  legitimacy  or 
of  Inheritance  of  the  children  is  Involved, 
and  no  disclosure  of  the  relationship  of  hus- 
band and  wife  of  such  a  character  as  ren- 
ders it  against  public  policy  for  either  to 
testify,  is  presented  by  this  case.  We  have 
been  referred  to  no  case  in  which  the  rule 
has  been  extended  to  cover  cases  such  as 
the  one  at  bar,  where  the  husband,  suing 
for  damages,  one  of  the  elements  of  which 
was.  alleged  impotency,  has  been  excluded 
from  testifying  as  to  a  fact  which  Is  a  very 
strong  element  in  the  establishment  of  im- 
potency. It  seems  to  us  that  the  plaintiff 
was  competent  to  testify  as  to  the  fact,  "be- 
cause of  the  necessity  of  the  case."  Cram- 
er V.  Hurt,  154  Mo.  112,  loc.  clt  117-120,  55 
S.  W.  258,  77  Am.  St  Rep.  752.  1  Greenleaf 
Ev.  (14th  Ed.)  8  348,  Is  cited  and  quoted  by 
Judge  Burgess  in  support  of  the  rule  that 
the  necessity  of  the  case  makes  an  excep- 
tion to  the  rule  itself.  No  human  being  but 
himself  or  his  wife  could  in  modesty  or 
morals  or  in  law  possibly  know  of  the  ex- 
istence of  the  fact.  The  testimony  of  any 
other  witness  would  be  theoretical  merely. 
Our  conclusion  Is  that  there  was  no  error 
in  the  admission  of  this  testimony  of  the 
husband,  and  that  there  was,  therefore,  no 
error  In  the  refusal  of  defendant's  Instruc- 
tions B  and  C  or  of  the  embodying  of  the 
fourth  clause  of  the  instruction  concerning 
the  elements  of  damage  which  the  court 
gave  at  the  Instance  of  plaintiff. 

The  fifth  point  or  proposition  made  by  coun- 
sel is  not  tenable.  The  two  physicians  re- 
ferred to  show  by  the  examination  to  wbldi 
they  were  subjected  that  they  were  fairly 
competent  to  testify  as  experts  on  the  line 
upon  which  their  evidence  was  sought 

The  sixth  point  made  as  to  the  error  of 
the  court  in  excluding  the  depositions  of  Dr. 
Phelps  and  Dr.  Christie,  who  were  present 
assisting  Dr.  Elston  in  the  examination  and 
treatment  of  plaintiff  while  in  the  hospital, 
in  our  opinion,  is  not  tenable.  It  appears 
that  plaintiff  objected  to  these  parties  as 
witnesses  on  the  ground  that  they  were  hia 
physicians,  and  therefore,  without  his  con- 
sent, not  competent  witnesses  as  to  what  had 
taken  place.  Our  statute  (section  4659,  Rev. 
St  1899  [Ann.  St  1906,  p.  2539])  holds  a  phy- 
sician or  surgeon  disqualified  and  incompe- 
tent to  testify  "concerning  any  information 
which  he  may  have  acquired  from  any  pa- 
tient while  attending  him  In  a  professional 
character  and  which  information  was  neces- 
sary to  enable  him  to  prescribe  for  such  pa- 
tient as  a  physician,  or  do  any  act  for  him 
as  a  surgeon."  Counsel  for  plaintiff  argne 
that  the  evidence  which  it  was  proposed  to 
elicit  from  these  two  witnesses  is  not  set  out, 
and  that  It  cannot  be  determined  whvther  It 
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was  relevant  or  not.  But  It  appears  from  the 
abstract  of  the  record  famished  by  appellant 
that  the  depositions  of  each  of  these  witness- 
es was  offered  to  be  read,  but  excluded,  save 
a  sentence  or  two  from  that  of  Dr.  Phelps, 
which  was  read  In  evidence.  The  substance 
of  the  depositions  was  very  properly  inserted 
in  the  record,  and  they  are  before  us.  It  Is 
argued  that  the  testimony  in  them  Is  merely 
cumulative  of  the  testimony  already  in,  and 
that  no  reversible  error  was  made  in  exclud- 
ing them.  We  cannot  agree  to  this.  The 
depositions  disclose  that  the  testimony  of- 
fered bore  directly  on  the  condition  and  symp- 
toms and  acts  of  the  plaintiff  at  the  hospital 
as  the  witnesses  saw  them,  and  the  testimony 
of  these  surgeons  bore  directly  on  what  they 
had  observed  and  the  conclusions  they  had 
arrived  at  from  Inspection  of  and  conversa- 
tion with  the  plaintiff.  It  cannot  be  said  that 
this  testimony  was  immaterial.  Nor  can  we 
assent  to  the  proposition  that  it  was  merely 
cumulative,  or  that  it  was  proper  to  exclude 
it  because  merely  cumulative.  It  was  more 
than  that.  It  was  Independent  testimony 
in  corroboration  of  defendant's  theory  that 
the  injuries  to  plaintiff  were  not  of  the  seri- 
ous nature  claimed.  A  party  has  a  right  to 
have  all  the  witnesses  heard  who  have  knowl- 
edge of  facts  and  circumstances  bearing  on 
the  case.  Limitation  of  the  number  of  what 
are  called  "character  witnesses"  Is  an  ex- 
ception to  this  rule.  Possibly  there  are  other 
exceptions.  But  this  is  within  the  rula 
Therefore  the  exclusion  of  these  depositions 
must  rest  solely  on  the  question  of  whether 
the  witnesses  come  within  the  statnte  quoted 
as  excluding  phyBidans  and  surgeons  from 
testifying,  and  whether  the  privilege  of  ex- 
clnaion,  vested  in  plaintiff,  has  been  waived. 
Cramer  v.  Hurt,  supra,  is  one  among  the 
many  cases  in  which  our  Supreme  Court  has 
held  that  waiver  of  the  privilege  of  exclu- 
sion rests  in  the  patient  alone.  It  seems  to 
be  conceded  in  this  case  that  Dr.  Elston  was 
plaintiff's  attending  surgeon,  and  that  Drs. 
Phelps  and  Christie  assisted  him ;  that  they 
were  In  attendance  on  plaintiff  in  that  ca- 
pacity. There  is  nothing  in  the  records  to 
show  that  the  relation  of  surgeon  and  pa- 
tient did  not  exist  between  them  and  plain- 
tiflC  as  fully  as  between  him  and  Dr.  Blston. 
Weitz  V.  Mound  City  Ry.  Co.,  53  Mo.  App. 
39,  loc.  cit  44.  So  that  unless  it  be  that,  by 
testifying  as  to  the  injuries  and  treatment 
himself  and  waiving  the  privilege  as  to  Dr. 
Boston,  plaintiff  must  be  held  to  have  waived 
it  as  to  these  two  surgeons,  there  is  no  force 
in  the  point  made  by  defendant  We  are 
referred  to  Webb  v.  Met.  Street  Ry.  Co.,  89 
Mo.  App.  004,  a  decision  by  the  Kansas  City 
Court  of  Appeals,  and  to  Hlghflll  v.  Mo.  Pac. 
Ry.  Co.,  83  Mo.  App.  219,  a  decision  by  the 
same  court  following  it,  as  holding  that  by 
going  Into  detail  showing  that  he  had  been 
treated  by  certain  doctors  at  certain  times 


for  certain  disorders  plaintiff  had  thrown 
down  the  bars  and  forfeited  bis  right  of  ex- 
clusion of  the  testimony  of  the  physicians 
who  attended  him.  We  cannot,  after  care- 
ful consideration  of  that  case  and  opinion 
and  of  the  cases  referred  to  therein,  agree 
to  this.  If  by  testifying  to  his  injuries  and 
what  was  done  and  said  by  his  attendant  phy- 
sicians the  patient  has  thrown  down  the  bars, 
then  our  statute  is  abrogated.  Nor  do  we  In- 
terpret the  decision  of  Mellor  v.  Railway,  lO."} 
Mo.  455,  461,  16  S.  W.  849,  850,  10  L.  R.  A. 
36,  as  sanctioning  any  such  rule.  In  this 
latter  case  Judge  Thomas  for  the  court  In 
banc,  adopting  the  opinion  of  Judge  Barclay 
given  in  Division  No.  1,  distinctly  held  that 
by  calling  one  physician  to  testify  the  plain- 
tiff had  not  waived  his  right  to  claim  privi- 
lege as  to  others.  The  case  at  bar  is  much 
stronger  than  that,  for  Dr.  Elston  was  not 
called  by  plaintiff.  He,  plaintiff,  merely  fail- 
ed to  Invoke  his  privilege  against  Dr.  Elston 
testifying.  Furthermore,  as  we  understand 
the  decision  of  our  Supreme  Court  In  Hollo- 
way  V.  Kansas  City,  184  Mo.  19,  82  S.  W. 
89,  plaintiff  by  testifying  to  his  Injuries  and 
treatment  and  by  falling  to  assert  his  privi- 
lege as  against  the  testimony  of  Dr.  Elston, 
a  witness  called  by  the  defendant,  did  not 
waive  his  privilege  to  object  to  the  testimony 
of  Drs.  Phelps  and  Christie. 

The  final  point  made  by  counsel  for  ap- 
pellant is  on  the  exclusion  of  evidence  of  cer- 
tain statements  made  by  a  physician  to  the 
plaintiff  as  to  the  extent  of  his  injuries. 
The  point  of  this  objection  seems  to  be  that 
when  the  deposition  was  taken  no  such  ob- 
jection was  made.  This  assignment  is  not 
tenable.  Rev.  St.  1899,  i  2006  (Ann.  St. 
1906.  p.  1671). 

Finding  no  reversible  error,  we  think  the 
Judgment  should  be  affirmed,  but,  as  our  deci- 
sion on  the  point  indicated  is  in  conflict  with 
that  of  the  honorable  the  Kansas  City  Court 
of  Appeals  In  the  two  cases  cited,  we  certify 
the  case  to  the  Supreme  Court 


BATSCH    V.    UNITED   RTS.    CO.    OF    ST. 
LOUIS. 

(St  Louis  C!ourt  of  Appeals.    Missouri.    Nov.  2, 

1.  DviDENCB  (I  539%*)— Opinion  Evidknct— 
Competency  of  E&febts. 

Motormen  with  many  years'  experience 
with  hand  brake  cars,  who  have  either  observed 
cars  with  air  brakes  or  operated  them  for  sev- 
eral months,  can  testify  as  experts  to  the  dis- 
tance in  which  a  car  of  the  latter  kind  can  be 
stopped. 

[Ed.    Note.— For  other  cases,    see   Evidence, 
Cent  Dig.  S  2351;    Dec.  Dig.  §  539%-*] 

2.  Stbeet  Railboads  (j  117*)— Opebation— 
Injuries— Questions  fob  Jurv. 

Whether  a  motonnan  failed  to  keep  vigi- 
lant watch  to  avoid  a  collision  is  a  question  for 


•For  other  eases  see  tame  topic  and  section  NUMBGK  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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the  Jui7-  where  there  is  evidence  that  the  dan- 
ger was  visible  300  feet  away,  and  that  he  made 
no  effort  to  chedc  the  speed  of  the  car. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §S  244,  253;  Dec.  Dig.  i 
117.*] 

3.  Neoliqence  (I  140*)  —  IwsTBUcnoNS — 
Pkoximate  Cause. 

An  instruction  authorizing  a  recovery  if  the 
jur;  find  defendant's  negligence  "directly  con- 
tributed to  cause"  the  injury,  instead  of  re- 
quiring them  to  find  said  negligence  caused  the 
injury,  is  erroneous,  where  the  defense  of  con- 
tributory negligence  is  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  «§  378-381 ;   Dec.  Dig.  §  140.»J 

4.  Witnesses  (|  388*)  — Impeachment  — In- 
consistent Stateueni  —  Foundation  fob 
Pboof. 

The  admission  by  a  witness  that  he  signed 
an  impeaching  writing  shown  to  him  is  a  suffi- 
cient foundation  for  its  reception  in  evidence. 

[£2d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  Si  1239,  1240 ;    Dea  Dig.  §  38a*] 

Api^eal  from  St.  Louis  Circuit  Court ;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  Joseph  E.  Batsch  against  tlie 
United  Railways  Company  of  St  Louis. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.     Reversed  ■  and  remanded. 

This  Is  an  action  to  recover  for  personal 
injuries  to  plaintiff,  and  also  damage  to  bis 
horse,  wagon,  and  merchandise  In  the  wagon. 
Ills  head  was  bruised  aud  his  right  arm  frac- 
tured both  above  and  below  the  elbow,  leav- 
ing the  arm  stiff,  he  testified.  His  horse  was 
alleged  to  have  been  damaged  to  the  amount 
of  ^0,  the  wagon  to  the  amount  of  $100,  and 
the  merchandise  in  It  to  the  amount  of  $25. 
These  Injuries  were  caused  by  a  collision 
with  one  of  defendant's  street  cars  on  Lee 
avenue,  an  east  and  west  thoroughfare  in 
the  city  of  St  Louis,  on  June  22,  1907.  Mr. 
Glendy  Arnold's  brief  for  defendant  states 
the  facts  thus:  "Plaintiff  was  a  man  47 
years  of  age,  an  old  resident  of  St  Louis,  and 
for  many  years  prior  to  his  injury  on  June 
22,  1907,  had  been  engaged  in  the  nomadic 
and  mellifluous  pursuit  of  peddling  candy  to 
whomsoever  would  buy  his  wares.  He  was 
a  denizen  of  the  streets,  knew  its  Jugger- 
nauts, and  was  proud  of  his  skill  in  handling 
the  reins,  although  It  appears  his  experience 
as  a  whip  had  been  limited  to  old  plugs 
and  candy  wagons — plugs,  and  particularly 
the  poor  old  victim  of  his  skill  at  the  time 
and  place  In  question,  so  gentle  that  children 
could  be  intrusted  to  their  fostering  care. 
In  fact  nothing  short  of  an  explosion  of 
dynamite  under  his  tail,  or  a  steam  roller 
belching  smoke  and  steam  like  a  volcano, 
could  arouse  this  old  nag  out  of  a  Jog  faster 
than  the  second  coming  of  the  Messiah. 
But  when  he  did  get  woke  up  with  fright, 
he  Just  'pranced  and  danced,'  so  that  any 
dnmed  fool  motorman  a  mile  off  could  tell 
be  was  Just  waiting  to  plunge  bead  first  in- 
to the  front  end  of  his  car.  It  was  on  a 
bright  sunny  day  and  a  dry  level  track  that 


plaintiff  was  ushered  into  his  forty-sixth 
year  and  this  little  mlz-up  with  a  west- 
bound car.  He  said  he  never  would  forget 
it,  as  it  was  on  bis  birthday.  Lee  avenue  is 
a  public  highway,  and  runs  east  and  west 
Pansy  and  Fair  avenues  Intersect  Lee  avenue 
a  block  apart  running  north  and  south; 
Pansy  avenue  lying  to  the  west  of  Fair  ave- 
nue. Lee  avenue  betweeh  the  above-named 
streets  was  in  the  course  of  reconstruction, 
excepting  the  sidewalks  and  the  space  occu< 
pied  by  defendant's  tracks.  The  car  tracks 
afforded  the  only  place  for  wagon  traffic  be- 
tween Pansy  and  Fair  avenues.  Plaintiff  en- 
tered the  aforesaid  block  at  Pansy  avenue 
trailing  the  east-boimd  track.  He  had  not 
gone  more  than  125  feet  east  of  Pansy  be- 
fore bis  progress  was  suddenly  halted  by  bis 
gentle  steed  taking  fright  at  a  steam  roller 
within  5  feet  of  said  east-bound  track  and 
about  30  feet  away,  which  was,  to  the  great 
dismay  of  this  erstwhile  specimen  of  gentle- 
ness and  amiability,  emitting  steam  and 
black  smoke,  whereupon  Old  Remus  woke 
■up,  and  before  the  skill  of  Joe  Batsch,  for 
henceforth  be  must  be  known  to  fame  as  a 
great  candy  whip,  could  prevent  he  had 
planted  bib  forefeet  between  the  two  tracks, 
and  pulling  and  tugging  at  the  lines,  but  not 
moving  an  Inch,  he  disjointed  every  vertebra 
from  hames  to  crupper,  trying  to  get  his  head 
right  square  in  the  middle  of  the  west-lMund 
track;  and  there  be  stuck  until  the  stuffing 
was  rammed  out  of  blm  by  the  car.  And, 
when  Old  Remus  got  his  forefeet  between 
the  two  car  tracks  and  bis  head  out  in  the 
middle  of  the  west-bound  track,  bow  he  did 
'prance.'  (Batsch  lisps  his  c's.)  He  did  every 
acrobatic  feat  that  a  man  or  horse  can  do, 
except  skin  the  cat  A  blind  motorman  a 
block  away  could  have  seen  the  anxiety  of 
this  fool  horse  to  enjoy  the  delightful  sensa- 
tion of  a  head-on  collision.  We  are  advised 
by  Mr.  Batsch,  under  the  sanction  of  his  oath, 
that  when  Old  Remus  established  his  head- 
quarters on  the  west-bound  track,  leaving  bis 
hindquarters  and  Batsch  to  fight  it  out  on 
the  east-bound  track,  the  oncoming  car  was 
then  at  Fair  avenue,  which  by  a  most  favor- 
able computation  was  a  distance  of  300  feet." 
Instead  of  the  car  stopping  as  it  bad  time 
to  do,  before  hitting  the  horse,  according  ti 
plaintiCTs  witnesses,  it  came  along  at  a  rapid 
rate  and  collided  with  the  horse  and  wagon. 
Inflicting  the  injuries  mentioned.  The  testl- 
mony  for  defendant  tended  to  prove  the 
horse  did  not  swerve  into  the  north  car  track 
until  the  car  was  within  SO  feet  of  It  and 
so  near  it  could  not  be  stopped  quickly 
enough  to  prevent  a  collision.  The  negli- 
gence pleaded  was  disregard  by  the  motor- 
man  of  what  is  called  the  "Vigilant  Watch 
Ordinance"  of  the  city  of  St  Louis,  a  mu- 
nicipal regulation  which  requires  motormen 
of  street  cars  to  keep  a  vigilant  watch  for 
persons  and  vehicles  on  the  car  track  or  ap- 


•For  Giber  cases  see  lame  topic  and  section  NUMBER  In  Dm.  ft  Am.  Digs.  U07  to  dat«,  ft  Reporter  Iad«x«i 
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proaching  \t  and  In  danger  of  being  injured, 
and,  on  the  first  appearance  of  such  dauger, 
to  stop  the  car  in  the  shortest  time  and  space 
possible  with  the  means  and  appliances  at 
hand.  The  gravamen  of  the  petition  Is  the 
motorraan  failed  to  do  as  the  ordinance  re- 
quired, both  as  regards  a  vigilant  outlook 
and  stopping  the  car  as  soon  as  possible  on' 
the  first  appearance  of  danger  to  plaintiff, 
thereby  "directly  contributing"  to  cause  the 
Injuries  to  plaintiff  and  his  property.  The 
answer  was  simply  a  general  denial ;  no  plea 
of  contributory  negligence  having  been  put 
forward. 

Two  witnesses.  Carter  and  Hurley,  testi- 
fied as  experts  as  to  the  distance  fh  which 
the  car,  which  bad  an  air  brake,  could  hare 
been  stopped.  Carter  testified  he  had  had  10 
years'  experience  as  a  motorman,  but  never 
on  a  car  having  air  brakes;  knew  the  cars 
that  ran  on  the  particular  track  where  the 
accident  happened;  had  seen  them  passing 
up  and  down  there;  they  were  equipped  with 
air  brakes  when  he  was  running;  and  he 
presumed  they  had  band  brakes  at  the  time 
of  the  accident  He  testified  the  track  was 
dry  at  that  time  and  the  grade  very  slightly 
upward;  that  with  a  good  track  and  a  hand 
brake  an  ordinarily  prudent  motorman  could 
stop  a  car  going  at  the  speed  of  the  one 
in  question  In  2  car  lengths,  or  40  to  45 
feet  Ills  testimony  was  excepted  to  on  the 
ground  he  had  not  qualified  as  an  expert. 
So  was  Hurley's.  This  witness  said  he  had 
operated  street  cars  as  a  motorman  for  about 
11  years  In  St  Louis,  and  for  about  8  months 
had  run  cars  equipped  with  air  brakes  at  the 
World's  Fair  Grounds ;  knew  the  cars  operat- 
ed on  the  Lee  avenue  Hue  at  the  date  of  the 
accident,  or  knew  similar  cars;  that  such  a 
car  equipped  with  a  hand  brake,  running  8 
or  10  miles  an  hour,  with  a  load  of  4  or  5 
passengers,  would  be  stopped  by  an  crdi- 
narily  prudent  motorman  In  10  feet.  A  wit- 
ness by  the  name  of  Maud  Knickmeyer  had 
testified  for  plaintiff.  At  the  time  of  the  ac- 
cident her  name  was  Maud  Fleshman,  but 
she  had  married  subsequently.  Ou  Septem- 
ber 25th  she  gave  a  statement  regarding  the 
accident  which  tended  to  contradict  her  tes- 
timony given  on  the  stand  In  respect  of  the 
distance  the  car  was  from  the  horse  when 
the  latter  first  swerved  on  the  north  track. 
This  statement  was  offered  in  evidence,  but 
excluded  by  the  court,  and  an  exception  was 
saved  to  Its  exclusion. 

The  main  instruction  given  for  plaintiff 
authorized  a  verdict  in  his  favor,  provided 
the  jury  found  the  facts  of  negligence  pred- 
icated in  It  had  occurred,  and  that  they  had 
directly  contributed  to  cause  plalntUTs  In- 
juries. The  instruction  on  the  measure  of 
damages  was  also  excepted  to  because  it  al- 
lowed damages  to  be  awarded  for  such  pain 
of  body  and  mind  as  plaintiff  might  suffer 
from  his  Injuries  in  the  future,  when,  as  de- 
fendant cont/tnds,  there  was  nothing  to  prove 


he  would  have  such  sufferings  in  the  future. 
Complaint  is  made  of  the  refusal  of  the 
court  to  grant  an  instruction  requested  by  de- 
fendant which  said  plaintiff  could  not  re- 
cover unless  the  jury  believed  the  car  was 
at  Fair  avenue  at  the  time  plaintiff  got  on 
the  track  and  in  a  situation  of  danger  from 
the  car;  also,  because  the  court  refused  to 
Instruct  plaintiff  was  not  entitled  to  recover 
on  the  charge  that  defendant's  motorman 
was  negligent  and  failed  to  use  ordinary  care 
to  watch  for  and  discover  plaintiff's  horse  In 
a  situation  of  danger  on  the  track.  Thr 
ground  of  the  refusal  of  this  instruction  is 
the  supposed  lack  of  evidence  tending  to 
prove  defendant's  motorman  failed  to  keep  a 
vigilant  watch. 

Plaintiff  had  a  verdict,  and,  judgment  hav- 
ing been  rendered  on  it,  defendant  appealef* 

Boyle  &  Priest  and  Glendy  Arnold,  for  ap- 
pellant A.  R.  &  Howard  Taylor,  for  re- 
spondent. 

GOODE,  J.  (after  stating  the  facts  as 
above).  We  overrule  the  assignment  of  error 
relating  to  the  supposed  incompetency  of  the 
two  witnesses,  Carter  and  Hurley,  to  testify 
as  experts  regarding  the  distance  in  which 
the  car  could  have  been  stopped.  These  men 
had  had  many  years'  experience  as  motor- 
men  In  operating  electric  cars,  though  it  is 
true  Carter  never  had  operated  one  which 
was  equipped  with  an  air  brake.  Hurley 
had  had  eight  months'  experience  with  that 
kind  of  a  car.  The  testimony  shows  without 
dispute  a  car  with  an  air  brake  could  be  stop- 
ped in  a  shorter  time  and  space  than  one 
equipped  with  a  hand  brake.  Both  men  tes- 
tified as  to  the  distance  in  which  the  car 
could  have  been  stopped  if  equipped  with  a 
hand  brake,  and  also  as  to  the  time  in  which 
it  could  have  been  stopped  with  an  air  brake. 
Though  Carter  had  not  operated  cars  of  the 
latter  kind,  his  long  experience  with  hand 
brake  cars  and  his  subsequent  observation  of 
those  equipped  with  air  brakes  we  think 
qualified  him  to  testify  as  an  expert  Hur- 
ley's qualifications  were  beyond  question. 

We  overrule,  too,  the  exception  to  the  hy- 
pothetical question  propounded  to  these  ex- 
perts, or  at  least  to  one  of  them.  This  ques- 
tion is  said  not  to  have  Included  all  the  es- 
sential facts,  but  we  think  it  did.  The  car 
in  question  was  thoroughly  described,  and 
the  testimony  shows  it  did  not  materially  dif- 
fer from  other  cars  which  had  been  in  gen- 
eral use  in  the  city  and  operated  and  ob- 
served by  the  witnesses.  The  essential  facts 
were  covered  by  the  question,  and  that  was 
enough.  Gourley  v.  Railroad,  35  Mo.  App., 
loc.  dt  82. 

It  is  contended  the  court  should  have  in- 
structed against  a  recovery  for  lack  of  vigi- 
lant watch  by  the  motorman  because  there 
was  no  evidence  to  show  he  was  not  keeping 
vigilant  watch.  This  position  is  untenable. 
There  was  much  evidence  that  tlie  perilous 
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position  of  plaintiff  and  his  property  was 
visible  to  the  motorman  from  300  to  609  feet 
away  If  he  was  watching.  If  witaesses  for 
plaintiff  are  to  be  believed,  the  motorman 
made  no  effort  to  check  the  speed  of  the  car, 
and  the  Jury  might  Infer  this  was  due  to  neg- 
ligence In  falling  to  look  ahead  as  he  should 
have  done,  and  hence  falling  to  see  plaintiff's 
danger,  or  else  to  take  proper  precautions 
to  stop  the  car  after  he  saw  the  danger.  The 
latter  would  be  the  less  charitable  view,  and 
the  other  was  warranted  by  the  evidence. 
The  court  did  right  to  submit  both  grounds  of 
recovery;  for  there  was  evidence  to  prove 
both. 

We  do  not  perceive  the  force  of  the  as- 
signment of  error  l>ecause  of  the  refusal  to 
instruct  against  a  recovery  unless  the  Jury 
believed  the  car  was  at  Fair  avenue  when 
the  horse  got  on  the  track  and  in  a  situa- 
tion of  danger.  The  essential  point  was  not 
whether  the  car  was  as  far  east  as  Fair 
avenue  when  plaintiff's  peril  became  visible, 
but  whether  it  was  far  enough  away  for 
the  motorman  to  stop  by  the  use  of  ordinary 
care  in  time  to  avoid  a  collision. 

As  the  Judgment  in  the  case  must  be  re- 
versed for  another  error,  we  will  not  take 
up  the  question  of  whether  the  main  instruc- 
tion for  plaintiff  was  erroneous  in  directing 
a  verdict  in  his  favor  if  the  Jury  found  de- 
fendant's negligence  directly  contributed  to 
cause  the  accident,  instead  of  requiring  them 
to  find  said  negligence  caused  the  accident. 
No  doubt,  the  charge  would  be  erroneous  If 
the  defense  of  contributory  negligence  had 
been  set  up  and  supported  by  testimony.  Ilof 
V.  Transit  Co.,  213  Mo.  445,  111  S.  W.  1166. 
But,  as  no  such  defense  was  in  the  ca'se,  we 
are  not  sure  that  decision  of  the  Supreme 
Court  is  in  point. 

Mrs.  Knickmeyer  had  given  a  statement  re- 
garding the  accident  to  a  man  named  Kav- 
aiiaugh  September  25,  1907,  some  three 
months  after  it  occurred.  We  suppose  Kav- 
nnaugh  was  an  employe  of  defendant.  In 
this  statement  she  said  that  on  June  22,  1907, 
at  about  11  o'clock  in  the  forenoon,  she  was 
cleaning  windows  at  her  home  on  Lee  ave- 
nue, standing  on  the  ground  in  the  front  of 
her  house;  that  she  saw  plaintiff's  candy 
wagon  passing  along  on  the  track  to  the  east, 
watched  his  horse  to  see  how  he  would  act, 
as  she  bad  seen  other  horses  "cut  up"  as 
they  passed  the  steam  roller;  that,  when 
plalntlfTs  horse  came  to  the  roller,  it  was 
puffing  and  making  a  noise,  and,  "when  the 
horse  came  up  to  it,  he  became  frightened 
and  suddenly  swung  over  onto  the  west- 
bound track  directly  in  front  of  a  car  which 
was  coming  west,  and  which  was  not  over 
15  feet  east  of  where  the  horse  swung  over. 
The  car  struck  the  horse,  knocked  it  over  to 
the  east-bound  track,  and  the  horse  was  lying 
about  the  rear  end  of  It  when  it  stopped." 
She  said,  further,  she  heard  no  gong  rimg, 
and  the  car  was  running  at  a  pretty  good 
rate  of  apeei.   This  statement  was  sl^ed  by 


her  under  the  name  of  Maud  Fleshman,  her 
maiden  name.  On  the  witness  stand  at 
the  trial  this  witness  testified,  among  other 
things,  aliout  the  roller  in  the  street,  and 
that,  when  she  first  noticed  plaintiff  and 
his  wagon,  she  was  in  the  front  yard  cleaning 
windows;  that  she  yelled  to  a  friend  there 
was  going  to  be  an  accident,  she  was  sure; 
that  the  next  thing  she  saw  Mr.  Batsch  fall 
into  the  street,  and  strike  his  head  on  a 
manhole.  She  then  testified  as  follows:  "Q. 
When  the 'horse  began  to  prance,  how  far 
away  was  the  car?  A.  It  was  near  Fair 
avenue."  Now  Fair  avenue,  according  to  the 
witnesses,  was  300  feet  or  more  away,  and 
this  testimony  of  the  witness  on  the  stand 
was  in  conflict  with  her  written  statement 
that,  when  ttie  horse  turned  on  the  north 
track,  the  car  was  only  15  feet  away;  at  least, 
it  appears  to  have  been,  and  the  Jury  might 
find  it  wa&  On  cross-examination  she  was 
asked  if  Kavanaugh  interviewed  her  al>out 
the  accident  on  September  27,  1907,  and  said 
he  did;  that  she  told  him  all  about  it  in  the 
presence  of  her  mother  and  thought  he  wrote 
down  what  she  said;  that  at  least  be  wrote 
down  on  a  paper  things  she  said  about  the 
accident  Thereupon  her  written  statement 
was  handed  to  her,  and  slie  was  asked  to  ex- 
amine It,  and  see  if  it  was  the  paper  she 
had  signed.  She  read  the  paper,  and  answer- 
ed that  It  was  her  statement  with  her  signa- 
ture at  the  bottom  in  her  own  handwriting, 
and  her  mother  was  present  when  she  made 
the  statement  The  document  was  after- 
wards offered  in  evidence  by  defendant's 
counsel  as  an  impeaching  one,  and  plaintiff's 
counsel  objected  to  Its  reception  on  the 
ground  that  no  proper  foundation  for  its  in- 
troduction had  been  laid.  The  court  sus- 
tained this  objection,  and  defendant  except- 
ed. This  ruling. was  clear  error.  We  have 
been  cited  by  plaintiff's  counsel  to  no  au- 
thority which  would  support  it;  all  that  is 
said  being  that  the  written  statement  was 
not  part  of  the  res  gestse,  and  hence  in- 
admissible on  said  score,  and  no  foundation 
was  laid  for  its  reception  to  impeach  the  wit- 
ness. It  was  not  offered  as  part  of  the  res 
gestae,  but  as  a  statement  made  by  the  wit- 
ness out  of  court  which  contradicted  what 
she  testified  on  the  stand;  and  that,  too,  on 
the  most  material  issue  of  the  case.  It  is 
insisted  she  should  have  been  interrogated 
by  defendant's  counsel  as  to  whether  she 
made  certain  of  the  statements  contained  In 
the  document,  particularly  whether  she  said 
the  horse  swung  over  on  the  track  directly 
In  front  of  the  car  when  it  was  not  more  than 
15  feet  away.  If  the  attempt  to  impeach  her 
had  been  by  contradictory  oral  statements 
out  of  court  this  position  would  be  well  tak- 
en; but  it  is  untenable  as  the  attempt  was  to 
Impeach  her  by  a  writing  she  unqualifiedly 
admitted  having  signed  as  her  narrative  of 
the  facts  of  the  occurrence.  Mr.  Greenleat 
says  a  suflSclent  foundation  is  laid  for  the 
admission  of  an  impeaching  wilting  signed 
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by  a  witness  by  the  acknowledgment  of  the 
witness  that  It  Is  his  writing.  1  Greenleaf, 
Evidence  (Lewis'  Ed.)  S  463.  In  State  v.  Stein, 
79  Mo.  3^,  it  was  sought  to  Impeach  a  wit- 
ness by  a  letter.  During  cross-examination 
ot  the  witness  the  letter  was  handed  to  him, 
and  he  was  asked  If  he  wrote  it,  to  which 
he  gave  an  affirmative  reply.  After  the  wit- 
ness left  the  stand,  counsel  offered  to  read 
the  letter.  It  was  objected  to,  and  the  court 
excluded  It  on  the  ground  the  witness  ought 
first  to  have  been  examined  as  to  its  con- 
ieatB.  The  Supreme  Court  held  this  ruling 
was  erroneous,  and  proceeded  on  the  theory 
only  applicable  to  verbal  statements  offered 
to  Impeach  a  witness;  that,  when  the  Im- 
peaching evidence  is  a  writing  made  by  the 
witness,  the  writing  must  first  be  shown  to 
him  as  the  foundation  for  its  introduction, 
and,  if  he  admits  he  wrote  it,  the  writing 
must  then  speak  for  Itself — citing  Greenleaf, 
supra.  In  State  v.  Gonce,  87  Mo.  629,  testi- 
mony given  by  the  defendant  was  Impeached 
by  an  affidavit  for  continuance  he  had  made. 
He  was  not  interrogated  regarding  the  con- 
tents of  the  affidavit,  but  it  was  shown  to 
him,  and  he  admitted  the  signature  was  his. 
This  was  held  to  be  a  sufficient  foundation 
for  the  reception  of  the  writing. 

There  was  evidence  to  prove  plaintiff  would 
suffer  in  the  future  from  his  hurts,  and  so 
the  court  rightly  instructed  regarding  future 
suffering. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded.   All  concur. 


HEDRICK  ▼.  CITY  OF  ST.  JOSEPH  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  1,  1909.) 

1.  Watebs  aro  Wateb  Coubses  (1 171*)— Ob- 
sriBucTiON— "Nuisance." 

An  obstruction  in  a  stream  caused  by  fill- 
ing it,  and  resulting  in  damages  to  property 
tiirough  water  being  set  back,  is  a  "nuisance." 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  216;  Dec  Dig.  { 
171.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4855^864 ;    vol.  8,  p.  7734.] 

2.  Watebs  and  Water  Courses  (|  171*)— Ob- 
struction— LlABILTTT. 

>Vhere  an  embankment  maintained  by  de- 
fendant street  railway  company  over  a  stream, 
on  which  it  had  laid  its  tracks,  caused  an  over- 
flow and  damage  to  plaintiff's  property,  it  was 
immaterial  whether  defendant's  acts  in  raising 
the  height  of  and  repairing  the  embankment  had 
any  effect  in  causing  or  contributing  to  the  back- 
ing up  of  the  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  219;   Dec.  Dig.  { 

3.  Waters  anb  Water  Courses  (}  171*)— Ob- 

STBUCnON — LiIABIUTT. 

Where  defendant  maintained  a  nuisance 
consisting  of  an  embankment  in  a  stream  which 
paused  the  water  to  overflow  onto  plaintiff's 
land,  it  was  not  necessary  in  an  action  for  dam- 
ages therefrom  to  show  that  defendant  had  any- 


thing to  do  with  the  erection  of  the  embank- 
ment; proof  of  knowledge  of  its  existence  and 
that  it  obstructed  the  flow  of  water  sufficing. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  219;  Dec  Dig.  t 
171.*] 

4.  MuKiciFAi,  Corporations  ({  834*)  —  Ob- 
struction OF  Stream— Nuisance. 

Where  a  fill  in  a  stream  formed  part  of  a 
street,  and  constituted  a  nuisance  by  obstruct- 
ing the  flow  of  water,  that  some  city  employes 
had  removed  debris  from  the  mouth  of  the  cul- 
vert under  the  fill,  and  that  the  city  by  its  non- 
action permitted  the  obstruction  to  remain  after 
the  territory  had  been  brought  within  the  city 
limits  by  being  platted  and  laid  off  into  blocks 
with  streets  by  the  owners,  did  not  show  that 
the  city  had  assumed  jurisdiction  and  super- 
vision of  the  street,  so  as  to  render  it  liable 
for  damages  to  plaintiff's  property  resulting 
from  the  overflow  of  the  water. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1784;    Dec.  Dig.  f 

Appeal  from  Circuit  Court,  Buchanan 
County;  C.  A.  Mosman,  Judge. 

Action  by  Robert  H.  Hedrlck  against  the 
City  of  St.  Joseph  and  the  St  Joseph  Rail- 
way, Light,  Heat  &  PoTTCr  Company.  Judg- 
ment for  defendants,  and,  from  an  order 
granting  a  new  trial,  they  appeal.  Affirmed 
as  to  defendant  company,  and  reversed  as 
to  defendant  city,  and  Judgment  ordered 
entered  in  its  favor  for  costs. 

W.  B.  Norris  and  O.  E.  Shultz,  for  appel- 
lant City  of  St  Joseph.  R.  A.  Brown,  for 
appellant  St  Joseph  By.,  Light,  Heat  & 
Power  Co.  Kendall  B.  Randolph,  for  re- 
spondent 


BROADDUS,  P.  J.  This  Is  an  action  to 
recover  damages  against  defendants  for  the 
maintenance  of  a  nuisance.  The  facts  are 
as  follows:  There  is  running  iuto  and 
through  the  city  of  St.  Joseph  a  natural 
water  course,  which  crosses  Jule  street  be- 
tween Twenty-Eighth  and  Twenty-Ninth 
streets.  In  the  year  1889,  before  the  terri- 
tory in  the  locality  mentioned  was  within 
the  city  limits,  a  fair  association  in  con- 
structing its  race  track  made  a  fill  in  the 
stream,  In  which  was  placed  a  culvert  about 
five  feet  in  diameter,  which  was  sufficient 
to  carry  off  the  water  under  ordinary  con- 
ditions. Afterwards  the  race  track  was 
abandoned  by  the  association,  and  later  on 
the  property  was  platted  into  blocks  and 
lots,  and  the  city  extended  its  limits  beyond 
the  locality  of  the  stream  and  embankment. 
There  was  evidence  to  the  effect  that  the 
entrance  and  outlet  of  the  culvert  were  both 
on  private  property.  A  portion  of  the  old 
race  track  that  crosses  the  stream  forms  a 
part  of  Jule  street  Jule  street  at  this  point 
has  never  been  improved  by  the  city.  The 
defendant  street  railway  company  built  its 
tracks  over  this  embankment  In  1889,  bu^ 
had  abandoned  them  for  a  time  until  about 
1902  or  1903,  when  it  resumed  possession,  at 


*For  other  eases  lee  «ame  topic  and  lectlon  NtlMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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whicb  time  the  embankment  bad  been  par- 
tially washed  away.  The  railway  company 
at  the  latter  date  repaired  the  damages  be- 
fore relaying  Its  tracks,  and  also  raised  the 
height  of  the  embankment  The  city  was 
shown  to  have  had  knowledge  that  Jule 
street  was  an  obstruction  to  the  flow  of  wa- 
ter In  the  stream,  and  at  different  times 
through  its  employes  removed  the  debris 
that  had  accumulated  at  the  culvert  The 
plaintiff's  house  is  located  south  of  Jule 
street  and  a  short  distance  east  of  the 
stream.  In  July,  '1907,  there  was  an  unus- 
ual precipitation  of  rain,  and,  the  culvert 
not  being  sufficient  to  discharge  the  water 
that  flowed  through  the  stream,  it  was  re- 
tained by  the  embankment  and  caused  to 
flow  back  and  Into  plaintiffs  house,  where- 
by it  was  grreatly  damaged.  The  verdict  of 
the.  Jury  was  In  favor  of  the  defendants. 
The  plaintiff  asked  for  a  new  trial,  which 
the  court  sustained  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence. 
From  the  action  of  the  court  granting  a 
new  trial  the  defendants  appealed.  The 
case  of  Martin  v.  City  of  St  Joseph  (Mo. 
App.),  wherein'  the  plaintiff  therein  claimed 
damages  caused  by  the  same  conditions,  was 
before  the  court,  and  is  reported  in  117  S. 
W.  94.  The  cause  was  reversed  for  the 
reason  that  the  court  failed  to  Instruct  the 
jury  that,  in  order  to  hold  the  city  liable, 
they  must  find  it  had  knowledge  of  the  nui- 
sance and  a  request  to  abate  it  The  de- 
fendant Railway,  Heat  &  Power  Company 
was  not  a  party  to  the  case  In  this  court. 
That  the  obstruction  of  the  stream  in  ques- 
tion causing  damage  to  the  property  of  own- 
ers In  the  vicinity  is  a  nuisance  we  take 
for  granted  is  conceded. 

It  being  conceded  that  the  embankment 
is  a  nuisance,  we  have  no  hesitation  in  say- 
ing that  the  defense  relied  on  by  the  com- 
pany should  have  been  disregarded  by  the 
court.  This  defense  'is  fully  explained  in 
instruction  No.  8  given  by  the  court.  It  Is 
as  follows:  "Even  if  you  (the  Jury)  should 
believe  from  the  evidence  that  the  defend- 
ant St  Joseph  Railway,  Heat  &  Power  Com- 
pany did  at  some, time  or  times  prior  to 
the  overflow  described  in  evidence  level  up 
the  siirface  of  Jule  street,  and  thereby  flll 
certain  holes  and  gullies  in  said  street  or 
that  it  raised  the  grade  of  said  Jule  street, 
yet,  If  you  further  believe  that  the  flliing 
up  of  such  holes  or  gullies  and  the  raising 
of  said  grade  of  Jule  street  did  not  In  any 
way  cause  or  contribute  to  the  damages  sus- 
tained by  the  plaintiff,  then  he  cannot  re- 
cover against  said  St  Joseph  Railway,  Heat 
&  Power  Company,  and  your  verdict  will 
be  in  Its  favor."  It  was  altogether  imma- 
terial whether  the  acts  of  the  company  in 
raising  and  repairing  the  embankment  had 
any  effect  In  causing  the  backing  up  the 
water,  as  the  embankment  admittedly  did 
cause  the  overflow  and  damage  to  plaintiff's 


property.  The  defendant  had  been  and  was 
maintaining  the  embankment  at  the  time, 
and  it  was  in  so  doing  maintaining  a  nui- 
sanca  It  was  not  necessary  to  show  that 
it  bad  anything  to  do  with  the  erectment 
of  the  embankment  All  tliat  was  neces- 
sary was  to  show  that  the  company  had 
knowledge  of  its  existence,  and  that  it  ob- 
structed the  flow  of  water  in  the  stream. 
Plnney  t.  Berry,  61  Mo.  359;  Dickson  v> 
Railroad  Co.,  71  Mo.  575;  Wood  on  Law- 
Nuisance,  S  838,  p.  968.  We  are  of  the  opin- 
ion that  the  action  of  the  court  in  setting- 
aside  the  finding  of  the  Jury  as  to  the  de- 
fendant company  was  Justified,  as  the  plain- 
tiff had  made  out  his  case  against  it 

But  a  more  serious  question  arises  as  to- 
the  action  of  the  court  in  reference  to  the 
finding  for  the  defendant  city.  It  is  true 
there  was  evidence  tending  to  show  that  the- 
city  had  been  notified  of  the  obstruction  or 
the  stream  by  the  embankment  and  a  re- 
quest to  enlarge  the  outlet  for  the  passage 
of  the  water.  But  it  was  necessary  for  the- 
plalntiff  to  also  show  that  the  city  had  as- 
sumed control  and  supervision  of  Jule  street 
at  that  particular  point  The  facts  that 
some  city  employe  may  have  removed  de- 
bris from  the  mouth  of  the  culvert  at  some- 
time or  another,  and  that  the  city  by  its 
nonaction  permitted  the  obstruction  to  re-- 
main  after  the  territory  had  been  brought 
within  the  city  limits  by  being  platted  and' 
laid  off  Into  blocks  with  streets  by  the  own- 
ers, in  our  opinion  did  not  show  that  the 
city  had  assumed  Jurisdiction  and  supervi- 
sion of  the  street.  In  Downend  y.  Kansas- 
City,  156  Mo.  60,  56  S.  W.  902,  51  L.  R.  A.. 
170,  it  is  held  that  the  approval  by  a  city 
council  of  a  plat  of  a  proposed  addition  to  a 
city  "is  In  no  sense  an  acceptance  of  a 
street  thereon  as  a  public  highway,  nor  doe» 
it  cast  upon  the  city  the  duty  of  keeping 
such  street  In  repair.  Not  until  the  proper- 
ly authorized  city  officers  do  some  act  evi- 
dencing an  intention  to  assume  Jurisdiction 
over  the  street  does  the  obligation  of  the 
city  to  keep  It  in  repair  begin,  and  not  tilt 
then  is  the  city  liable  for  a  failure  to  do- 
so."  And:  "Mere  user  by  the  public  will 
not  establish  a  street  nor  impose  on  the  city 
a  duty  to  keep  it  in  repair."  And  so  it  is: 
held  in  Carle  v.  City  of  Desoto,  156  Mo.  443. 
57  S.  W.  113;  Moore  v.  City  of  Cape  Girar- 
deau, 103  Mo.  470,  15  S.  W.  755.  The  plain- 
tiff has  called  our  attention  to  the  case  of 
Johnson  v.  City  of  St.  Joseph,  96  Mo.  App. 
663,  71  S.  W.  106,  In  order  to  support  his- 
theory  of  the  liability  of  the  city  under  the 
evidence.  But  it  will  be  seen  that  that  case 
Is  entirely  different  as  to  facts.  There  the 
city  bad  by  its  acts  assumed  supervision 
and  control  of  the  street  in  question.  Other 
cases  cited  by  plaintiff  are  not  in  point 

In  our  opinion  there  was  a  failure  of 
proof  going  to  show  that  the  defendant  city- 
was  liable  for  the  nuisance,  as  It  had  noth- 
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Ing  to  do  -with  It  There  is  nothing  to  show 
that  it  erer  asanmed  Jurisdiction  or  control 
officially  In  any  tnanner  whatever. 

It  l8  therefore  ordered  that  the  canse  be 
affirmed  as  to  the  defendant  company,  and 
reversed  as  to  the  city,  and  that  Judgment 
be  entered  In  its  favor  for  its  costs.  All 
concur. 


MORRIS  V.  BUTLER. 

(Kaniaa  Cl^  Court  of  Appeals.    Missouri.    Nov. 
1,  1909.) 

1.  Bnxs  AHD  Nona  (S  63*)— Exectttion— Dk- 

laVBBT— "CORTBACT  TOB  PaTKENT   OF  MON- 
EY." 

Where  the  president  of  a  bank  authorised 
to  lend  plaintUTs  money  on  real  estate  security 
only  loaned  it  to  a  partnership  consisting  of 
himself  and  bis  cashier,  for  which  he  took  notes, 
two  of  which  were  signed  by  himself  and  one 
by  himself  and  the  cashier,  which  he  kept  with 
his  private  papers  in  the  bank,  plaintiff  having 
no  knowledge  that  the  money  had  been  so 
loaned  until  after  the  failure  of  the  bank,  the 
notes  did  not  constitute  contracts  for  the  pay- 
ment of  money  for  want  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  95;    Dec.  Dig.  |  63.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1530.] 

2.  Appeal  and  Errob  ({  154*)— Riqht  to  Ap- 
PEAi>— Judgment- AcQuiBBCEHCE. 

The  president  of  a  tiank,  having  money  to 
loan  for  plaintiff  on  real  estate  security  only, 
loaned  it  without  authority  to  a  partnership 
consisting  of  bim.«elf  and  his  cashier,  and  held 
the  notes  executed  therefor  without  delivery. 
A  receiver  in  bankruptcy  having  been  appointed 
for  the  bank  and  for  the  president  individually, 
plaintiff  sued  to  recover  the  notes  from  the  re- 
ceiver, and  obtained  a  judgment  that  she  was 
entitled  to  the  possession,  and,  having  elected 
to  take  the  value  of  the  property,  judgment  was 
rendered  in  her  favor  against  the  receiver  for 
the  amount  due  thereof,  whereupon  the  receiver, 
after  appeal,  filed  a  claim  in  the  bankruptcy  pro- 
ceedings that  the  president  was  indebted  to  him 
as  receiver  of  the  bank  in  a  specified  amount,  in- 
cluding one  of  the  notes,  "liability  for  which  had 
been  adjudicated"  against  the  bank.  Held,  that 
plaintiff's  judgment  did  not  determine  that  the 
notes  were  a  part  of  the  estate  of  the  bank,  and 
hence  the  receiver's  claim  did  not  constitute  a 
recognition  of  the  conclusiveness  of  the  judg- 
ment on  bim  such  as  would  effect  an  abandon- 
ment of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  957;    Dec.  Dig.  |  154.*] 

3.  Words  and  Phrases— "Execute." 

While,  in  strict  legal  understanding,  the 
verb  "to  execute"  as  applied  to  notes,  deeds,  or 
written  contracts,  iDClodes  both  signing  and  de- 
livery, in  popular  speech  it  is  often  limited  to 
the  mere  act  of  signing  the  Instrument,  and  it 
was  in  this  sense  that  it  was  used  in  an  admis- 
sion by  defendant  that  the  notes  in  question  bad 
been  executed  bv  the  parties  they  purported  to 
be  executed  by,  both  parties  having  subsequently 
treated  the  question  of  delivery  as  a  contro- 
verted issue— (citing  8  Words  and  Phrases  Ju- 
dicially Defined.  2568]. 

4.  Pbincipai,  and  Aoent  (S  106*)  —  Unatt- 
TBOBiZED  Acts— Ratification. 

Where  an  agent  had  no  authority  to  loan 
plaintiff's  money  except  on  real  estate  security, 
and  she  did  not  know  at  the  time  she  demanded 
poasessioD   of  notes  evidencing  loans  made  by 


the  agent  to  others  without  authority  that  they 
were  not  notes  of  third  persons  secured  by  reaL 
estate,  her  demand  for  delivery  did  not  consti- 
tute a  ratification  of  the  agent's  act  in  making, 
such  loans  and  accepting  the  notes. 

[Ed.  Note. — For  other  cases,  see  Principal  auA 
Agent,  Cent.  Dig.  i  627 ;   Dec.  Dig.  t  166.*] 

Appeal  from  Circuit  Court,  Bates  County;. 
Argus  Cox,  Special  Judge. 

Action  by  Celina  Morris  against  W.  J.- 
Butler, as  receiver  of  the  Bates  National 
Bank.  Judgment  for  plaintiff,  and  defendant 
appeals.  Motion  to  dismiss  appeal  denied. 
Judgment  reversed. 

John  A.  Eaton,  E.  H.  McVey,  and  W.  O.- 
Jackson, for  appellant  Thos.  J.  Smith,  for 
respondent 

JOHNSON,  J.  At  the  March  term  thls- 
conrt,  speaking  through  Broaddus,  P.  J.,  an- 
nounced the  following  opinion,  reversing  the- 
judgment  pronounced  by  the  trial  court  In. 
the  case  under  consideration : 

"The  plaintiff  sues  the  defendant  as  receiv- 
er In  bankruptcy  of  the  Bates  County  Na- 
tional Bank  In  replevin  for  the  possession  of 
two  promissory  notes  made  payable  to  her 
and  purporting  to  have  been  executed  by  F. 
J.  Tygard,  and  one  note  payable  to  her  and 
purporting  to  have  been  executed  by  the  said 
Tygard  and  J.  C.  Clark. 

"The  facts  are  that  Tygard  was  the  presi- 
dent, and  Clark  was  the  cashier,  of  said  bank 
at  and  prior  to  the  dates  of  said  notes.  '  The- 
plalntlff  placed  in  the  hands  of  Tygard  a  cer- 
tain sum  of  money  with  the  understanding 
that  he  was  to  lend  It  for  her  on  real  estate- 
security.  Tygard,  Instead  of  lending  the 
money,  made  some  other  disposition  of  it  and. 
wrote  the  notes,  two  of  which  were  signed 
by  himself  and  one  by  himself  and  Clark, 
but  kept  by  himself  with  his  private  papers- 
in  the  bank.  Tygard  was  also  declared  a 
bankrupt,  and  said  notes  were  taken  posses- 
sion of  by  the  receiver  In  these  proceedings. 
Plaintiff  testified  that  she  had  no  knowledge- 
of  the  existence  of  the  notes  until  after  the- 
bank  and  Tygard  ceased  to  do  business.  A 
Jury  was  waived,  and  the  cause  tried  before 
the  court.  The  finding  was  that  the  plaintiff 
was  entitled  to  the  possession  of  the  so-called 
notes,  and,  as  she  elected  to  take  the  value 
of  the  property.  Judgment  was  rendered  for 
her  for  the  face  value  of  the  notes,  less, 
credits  Indorsed  thereon.  The  defendant  ap- 
pealed. The  plaintiff  moves  to  dismiss  the 
appeal  on  two  grounds,  only  one  of  which- 
we  deem  of  sufficient  importance  to  discuss. 

"One  of  the  grounds  in  respondent's  motion 
to  dismiss  appeal  is  based  upon  the  fact  that 
since  the  appeal  in  this  case  he  has  appeared 
before  the  Honorable  T.  T.  Crittenden,  ref- 
eree in  bankruptcy,  and  made  the  following 
claim,  to  wit:  'That  F.  J.  Tygard,  against 
whom  a  petition  for  bankruptcy  has  been 
filed.  Is  Indebted  to  him  as  receiver  of  said'. 
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bank  In  the  snm  of  $34,204.25,  the  considera- 
tion for  which  la  as  follows :'  Then  follows  a 
long  statement  of  Items,  In  which  are  Includ- 
ed the  three  notes  mentioned,  viz. :  'One  cer- 
tain promissory  note  dated  August  11,  1903, 
for  $35,000,  payable  to  Mrs.  J.  W.  Morris, 
with  Interest,  •  •  •  liability  for  which 
has  been  adjudicated  against  the  Bates  Na- 
tional Bank,  and  on  which  there  la  a  balance 
due  in  the  sum  of  $1,155.98.'  A  similar 
statement  is  made  of  the  other  two  notes. 
The  defendant  in  response  to  said  motion 
says :  'Appellant  further  states  that  the  filing 
of  the  claim  In  bankruptcy  was  for  the  pur- 
pose of  preserving  the  estate  of  the  recelyer- 
shlp  in  the  event  of  the  happening  of  a  con- 
tingency— I.  e.,  liability  under  the  controversy 
herein;  that.  If  said  claim  Is  for  no  other  or 
further  purpose,  then  It  is  for  the  benefit  of 
respondent,  Celina  Morris,  as  well  as  for  the 
benefit  of  the  appellant,  in  that  each  have 
a  contingent  Interest.  Appellant  further 
states  that  the  issue  raised  by  the  filing  of 
the  claim  in  bankruptcy  is  an  issue  of  fact 
which  this  court  will  not  pass  upon.  Appel- 
lant for  further  resistance  states  that  no 
benefits  have  been  received;  that  said  claim 
has  merely  been  filed,  and  action  thereon 
awaits  the  result  of  this  appeal,  and  that 
the  said  claim  will  remain  in  statu  quo  until 
the  final  determination  of  the  appeal;  that 
there  has  been  no  settlement  of  the  contro- 
versy, or  of  the  merits  of  the  case,  or  no 
satisfaction  of  the  judgment  and  no  acquies- 
cence therein.' 

"Under  the  facts  as  a  matter  of  law  plain- 
tiff was  not  entitled  to  recover  as  against 
the  receiver.  We  will  not  attempt  to  review 
the  authorities  of  the  defendant  to  sustain 
his  position  that  the  plaintiff  failed  to  make 
out  a  case.  It  is  sufficient  to  say  that  the 
so-called  notes  were  not  contracts  for  the 
payment  of  money  as  they  had  never  been 
delivered.  There  was  no  agreement  that  Ty- 
gard  and  Clark  would  execute  the  papers,  or 
that  plaintiff  had  accepted  them  after  they 
were  made.  And  the  claim  of  ownership  of 
the  papers  made  by  the  defendant  as  re- 
ceiver of  the  bank  ought  not  to  preclude  him 
from  a  hearing  on  this  appeal.  The  Judgment 
In  this  case  does  not  determine  that  the  notes 
in  question  are  a  part  of  the  estate  of  the 
bank.  It  determines,  on  the  contrary,  that 
they  are  the  property  of  this  plaintiff  which 
defendant  wrongfully  detains  as  such  re- 
ceiver. If  the  claim  of  defendant  Is  to  be 
construed  according  to  the  language  used, 
his  claim  cannot  have  any  reference  to  the 
adjudication  in  this  case,  as  there  was  no 
such  adjudication.  And  an  exhibit  of  the 
judgment  and  proceedings  in  this  case  would 
not  support  his  claim  before  the  referee. 
And  no  proof  that  he  could  make  aliunde 
of  the  record  would  support  any  such  claim. 
Therefore  we  hold  there  Is  no  such  claim  in 
fact  before  the  referee  that  would  amount 
to  an  abandonment  of  this  appeal  or  a  recog- 


nition of  its  oonclusiveness  upon  the  defend- 
ant The  Judgment  herein  has  no  basis  what- 
ever for  its  support,  and  it  ^ould  be  a  great 
Injustice  to  let  it  stand  against,  defendant 
and  the  creditors  of  the  bank,  whom  be  r^re- 
sentB." 

A  motion  for  rehearing  filed  by  plaintiff 
was  sustained,  and  the  cause  was  resubmitted 
at  the  present  term.  A  thorough  reconsidera- 
tion of  the  briefs  and  arguments  .of  counsel 
has  resulted  In  the  conviction  that  we  proper- 
ly dealt  with  the  case  in  our  former  opinion, 
and  we  readopt  that  opinion  as  a  correct  ex- 
pression of  our  views  of  the  questions  dis- 
cussed. The  learned  counsel  of  plaintiff  press 
on  our  attention  other  questions,  not  referred 
to  in  the  opinion,  with  so  much  earnestness 
and  evident  sincerity  tliat  we  deem  it  but 
due  counsel  to  specially  determine  these  ques- 
tions in  a  supplemental  opinion. 

First,  It  is  contended  that  the  fact  on 
which  'our  decision  turned,  that  there  had 
been  no  delivery  of  the  notes  to  plaintiff  by 
Tygard,  was  withdrawn  from  the  issues  in 
the  case  by  the  following  admission  of  coun- 
sel for  defendant,  made  of  record  at  the  be- 
ginning of  the  trial:  "Counsel  for  Plaintiff: 
You  admit  these  notes  to  have  been  executed 
by  the  parties  they  purport  to  be  executed 
by?  Coimsel  for  Defendant:  Yes,  sir;  these 
are  the  notes  described  in  the  petition.  Coun- 
sel for  Plaintiff:  These  are  the  genuine 
notes?  Counsel  for  Defendant :  In  our  opin- 
ion." It  is  argued  the  admission  that  the 
notes  were  executed  necessarily  Implied  that 
they  were  delivered  to  plaintiff  the  payee  as 
well  as  signed  by  the  makers.  In  strict  legal 
understanding  the  verb  "to  execute."  as  ap- 
plied to  deeds,  notes,  or  written  contracts,  in- 
cludes signing  and  delivering,  but  in  popular 
speech  it  is  often  used  to  express  merely  the 
act  of  signing  the  Instrument.  Rapalje  & 
Lawrence's  Law  Dictionary;  Anderson's  Dic- 
tionary of  Law;  Webster's  International  Dic- 
tionary; 3  Words  &  Phrases  Judicially  De- 
fined, 2558.  The  admission  that  the  notes  of-  < 
fered  were  those  executed  by  the  parties  was 
contractual  in  its  nature,  and  became  bind- 
ing on  the  parties.  Hannah  v.  Baylor,  27' 
Mo.  App.  312.  It  belonged  to  the  class  of 
admissions  which  fall  under  the  head  of  con- 
clusive presumptions  of  law,  and  its  recitals 
to  the  extent  of  their  legitimate  scope  must 
be  presumed  to  be  true.  Moling  v.  Barnard, 
65  Mo.  App.  603.  "There  is  never  need  to 
prove  that  which  your  adversary  concedes." 
Bank  v.  Bank,  90  Mo.  App.  399.  But  the 
interpretation  of  such  admissions  should  be 
controlled  by  the  dominant  rule  employed  In 
the  construction  of  other  contracts.  The 
mutual  intention  and  understanding  of  the 
parties  to  be  collected  from  what  was  said 
and  done  at  the  trial  where  the  admission 
was  made  and  acted  on  is  the  true  touchstone. 
We  therefore  turn  to  the  record  to  ascertain 
whether  the  parties  and  the  trial  court  under- 
stood defendant's  counsel  to  use  the  word  in 
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ita  strict  technical  seiue  or  In  the  popular 
sense.  If  he  Intended  to  admit  that  the  notes 
bad  been  delivered  to  plaintiff  before  the  fail- 
ure of  the  bank,  he  admitted  away  the  only 
fact  on  which  he  could  predicate  a  defense 
to  the  merits  of  plaintifTs  demand.  His  con- 
duct throughout  the  trial  demonstrates  that 
he  was  alive  to  the  Importance  of  the  fact, 
and  did  not  Intend  to  abandon  it,  but  did  in- 
tend to  use  it  as  his  chief  defense.  In  his 
cross-examlnatlcm  of  plaintiff  and  in  the  di- 
rect examination  of  Tygard,  he  carefully 
elicited  the  fact,  without  objection  by  plain- 
tiff, that  there  had  been  no  delivery  of  the 
notes.  The  issue  of  delivery  or  no  delivery 
was  contested,  preserved,  and  relied  on  by 
dtfendant;  and  that  plaintiff  recognized  it 
as  a  live  issue  appears  not  only  in  the  pro- 
ceedings at  the  trial,  but  in  her  first  brief 
filed  in  this  court  We  quote  from  the  brief 
as  follows :  "Although  the  notes  In  question 
were  not,  in  fact,  manually  delivered  to  the 
plaintiff  in  this  case  prior  to  the  time  of  the 
institution  of  the  suit,  the  record  shows  that 
they  were  executed  for  actual  money  re- 
ceived, and  demand  made  of  the  maker  (Ty- 
gard) for  the  possession  of  the  notes,  which 
facts  constitute  a  ratification  by  the  plaintiff 
of  the  fact  of  the  taking  of  the  notes  and 
of  a  constructive  delivery  of  the  same  to  her. 
It  is  well  settled  that  a  subsequent  ratifica- 
tion is  equivalent  to  a  prior  authorization  in 
matters  of  this  character."  Since  it  is  ap- 
parent that  the  parties  and  the  court  used 
the  word  In  its  popular  sense,  we  will  give 
It  that  definition,  and  accordingly  hold  that 
the  admission  included  only  the  fact  of  the 
signing  of  the  notes. 

The  nest  point  made  by  plaintiff  Is  that 
there  was  a  constructive  delivery  of  the 
Tygard  and  Clark  note  to  plaintiff.  It  is 
argued  that,  when  Clark  signed  that  note 
and  handed  It  to  Tygard,  he  thereby  deliver- 
ed it  to  the  agent  of  plaintiff  authorized  to 
receive  a  delivery.  The  scope  of  the  agency 
of  Tygard  was  to  lend  plaintiff's  money  on 
real  estate  security.  Instead  of  doing  this, 
he  lent  the  amount  of  the  note  in  question  to 
a  partnership  composed  of  himself  and  Clark, 
which  was  the  same  thing  as  lending  it  to 
himself.  The  transaction  was  beyond  the  ap- 
parent as  well  as  the  actual  scope  of  his 
employment,  and  the  supposititious  delivery 
by  Clark  was  no  delivery  to  plaintiff  for  the 
simple  reason  that  Tygard  had  no  authority 
to  accept  a  note  of  that  character. 

Further,  it  is  argued  that  there  was  a  con- 
structive delivery  of  all  the  notes  because 
shortly  after  the  bank  failed  plaintiff  rati- 
fied the  acts  of  Tygard  in  lending  her  money 
to  himself,  and  asked  him  to  give  her  the 
notes.  We  quote  the  testimony  of  plaintiff 
on  which  this  proposition  Is  founded:  "Q.  I 
believe  you  said  you  never  had  had  the  notes 
in  your  possession  at  all?    A.  I  never  did. 


Q.  Tou  never  authorized  the  taking  of  them? 
A.  What?  Q.  Tou  never  authorized  Capt 
Tygard  to  give  these  notes  of  his  In  his 
name?  No.  I  didn't  know  he  had  any.  I 
didn't  know  he  had  the  money  even.  I  sup- 
posed it  was  out  in  real  estate,  and  they 
were  other  people's  notes.  By  the  Court: 
Q.  Well,  how  did  Capt.  Tygard  come  to  take 
these  notes?  Did  he  have  the  money  for  the 
purpose  of  loaning  it?  A.  When  I  came  in 
possession  of  this  money,  I  turned  it  over  to 
Capt  Tygard  to  loan  for  me  on  some  real 
estate  security,  and  I  didn't  know  where  the 
notes  were,  nor  who  held  the  notes.  I  was 
away  in  Chicago  most  of  the  time  until  I 
returned,  and,  when  the  bank  closed,  I  siMke 
to  Captain  about  the  notes,  and  he  said  they 
were  among  his  private  papers  in  the  bank, 
and  I  said,  'Well,  I  want  possession  of  the 
notes,'  and  would  go  to  the  receiver  and  Just 
get  them,  and  Captain  Informed  me  I  could 
not  get  possession  of  them  because  the  re- 
ceiver was  In  possession,  and  he  couldn't 
get  his  private  papers,  and  consequently  I 
couldn't  get  mine,  and  then,  when  the  over- 
draft came,  of  course,  I  was  wonderfully  sur- 
prised, because  I  knew  I  had  no  account  in 
the  bank —  By  Mr.  Smith:  You  needn't 
state  about  that  because  the  court  held  that 
was  immaterial.  By  the  Court:  Well,  your 
understanding  of  the  way  these  notes  came 
to  be  given  was  from  the  fact  that  Capt  Ty- 
gard had  your  money  for  the  purposes  of 
loaning  it?  A.  Yes,  sir;  to  be  loaned  on  real 
estate."  This  testimony  does  not  bear  out 
the  contention  of  plaintiff's  counsel  that 
there  was  a  ratification.  It  Is  evident  plain- 
tiff still  thought  at  the  time  of  her  Interview 
with  Tygard  that  he  had  lent  her  money  to 
other  parties  on  real  estate  security,  and  she 
asked  him  to  turn  over  to  her  such  notes— not 
notes  that  he  had  executed  himself  for  the 
money  he  had  appropriated  to  his  own  use. 

We  have  considered  the  point  that  the  rec- 
ord made  by  defendant  in  the  trial  court  is 
not  sufficient  to  preserve  the  issues  we  have 
determined,  and  find  it  to  be  without  merit. 
The  Judgment  embraces  findings  of  fact,  and 
we  think  the  motions  for  a  new  trial  and  in 
arrest  bring  the  case  before  us  -for  review. 

The  Judgment  Is  reversed.    All  concur. 


SPAHR  et  al.  v.  CAPE  et  al. 

(St.  Louis  (Tourt  of  Appeals,  Missouri.    Nov.  2, 
1900.     Rehearing  Denied  Nov.  16,  1900.) 

1.  Covenants  (5  7S*)  —  Building  Restbic- 
TiONS  —  Knfobceuent  —  Abandonuent  of 
Restrictions. 

That  the  platters  of  an  addition,  after 
plaintiffs  had  bougiit  Iota  therein  subject  to  a 
covenant  against  erecting  thereon  any  building 
to  be  used  for  any  purpose  other  than  a  private 
residence,  and  defendants  had  bought  lots  there- 
in subject  to  like  restriction,  abandoned  such 
scheme  of  restriction,  did   not  affect  plaintifEs' 
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right  to  enforce  the  restriction  against  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Coyenanta, 
Cent.  Dig.  {  77 ;   Dec.  Dig.  S  78.*] 
2.  Covenants   (§   51*)  —  BtiiLDiNo   Restbic- 

TIONS  —  ENFOBCEMENT  —  CHANGE      IN      SUB- 
B0UNDING8. 

The  right  to  enforce  the  coyenant,  subject 
to  which  Iota  in  an  addition  were  sold,  against 
erecting  thereon  any  building  to  be  used  for  an; 
purpose  other  than  a  private  residence,  is  not 
affected  by  a  street  railway,  with  a  loop  and 
station  therefor,  being  built  in  front  of  certain 
of  the  lots,  and  the:^  becoming  more  yalnable 
for  business  than  residence  purposes;  the  mere 
presence  of  the  railway  not  turning  the  street 
from  a  residence  into  a  business  thoroughfare. 

[Ed.  Note. — For  other  cases,   see  Covenants, 
Cent.  Dig.  i  50;    Dec.  Dig.  i  51*1 
8.  Estoppel  (8  05*)— Silence. 

One  is  not  estopped  by  silence  where  both 
parties  know  or  have  equaj  means  of  knowing 
the  truth. 

[E2d.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  K  285-287;   Dec.  Dig.  f  95.*] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty;   John  W.  McElhlnney,  Judge. 

Action  by  Walter  H.  Spahr  and  others 
against  Leander  W.  Cape  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal. 
Modified  and  affirmed. 

Adopting,  In  substance,  the  statement  of 
counsel  for  appellants  in  their  principal  brief, 
this  is  an  action  to  restrain  appellants,  de- 
fendants below,  from  erecting  a  store  or 
business  house  on  certain  lots  In  Maplewood 
subdivision,  on  Sutton  avenue.  In  St  Louis 
'  county.  Maplewood  subdivision  was  laid  out 
in  the  county,  and  the  lots  of  the  subdivision, 
except  those  fronting  on  Manchester  avenue, 
were  conveyed  to  different  parties,  subject 
to  certain  conditions  and  restrictions,  includ- 
ing the  following: 

"First  When  a  building  Is  orected  on  said 
lot  the  front  of  said  building  shall  not  be 
less  than  twenty  feet  distant  from  the  line 
of  the  street  on  which  it  fronts;  but  this 
provision  shall  not  apply  to  the  foundations 
of  pillars,  or  open  porches  or  verandas  which 
may  be  built  on  the  front  of  said  residence. 

"Second.  Not  to  erect  or  permit  to  be  erect- 
ed, occupied  or  used  on  said  property  any 
dramshop,  or  saloon,  or  livery  stable,  tan- 
nery, slaughterhouse,  dairy,  boneyard,  public 
cattle  shed,  glue  factory,  nor  any  building 
designed  or  intended  to  be  used  for  such  pur- 
pose or  purposes;  also  not  to  establish,  main- 
tain, or  permit  any  nuisance  of  any  character 
on  or  adjacent  to  said  property,  and  not  to 
erect  any  building  on  said  property  to  cost 
less  than  |1,800  when  completed. 

"Third.  Not  to  erect  or  cause  to  be  erect- 
ed on  said  premises  any  building  designed 
or  Intended  to  be  used  for  any  purpose  ex- 
cept as  a  private  residence. 

"Fourth.  It  shall  be  lawful  for  any  other 
person  or  persons  owning  any  lots  or  parts 
of  lots  in  said  Maplewood  subdivision,  in  be- 
half of  and  for  the  benefit  of  either  them- 


selves or  the  said  owner  or  owners,  or  for 
any  or  either  of  them,  to  prosecute  any  pro- 
ceeding at  law  or  in  equity  against  a  per- 
son or  persons  infringing  or  attempting  to  in- 
fringe, or  omitting  to  perform  or  to  keep^ 
observe  or  abide  by  said  provlston  or  provi- 
sions, for  the  purpose  of  preventing  theok 
from  so  dotog,  or  collecting  damage  for  sucb 
Infringement  or  omission,  or  both." 

It  is  further  alleged  in  the  petition  ttiat 
piaintifFs  are  owners  of  certain  lots  in  the 
subdivision,  and  that  the  defendant  Cape  is 
the  owner  of  the  west  50  feet  of  lots  1,  2,. 
and  3,  of  block  4,  having  a  front  of  150  feet 
o^  Sutton  avenue,  by  a  depth  of  about  50 
feet  on  Maple  avenue;  "that  Cape  received, 
property  subject  to  said  restrictions,  but 
nevertheless  is  proceeding  to  erect  thereon  a 
building  designed  to  be  used  as  a  store  or 
business  bouse  and  fiats;  that  the  front  of 
said  building  as  now  planned  will  not  be  20- 
feet  distant  from  the  line  of  the  street  on 
which  it  fronts;  and  that  defendants  Gran- 
non  and  Koester  are  the  contractors  erecting' 
the  same.  The  plaintiff  thereupon  prayed 
for  an  order  restraining  the  erection  of  said 
biiildlng,  and  for  a  further  order  restrainlng- 
defendants  from  erecting  at  any  time  a  store- 
or  business  house  or  flats  or  any  other  build- 
ing on  said  lots  except  a  private  residence- 
to  cost  not  less  than  $1,800,  the  front  of 
which  to  be  not  less  than  20  feet  distant 
from  the  line  of  the  street  on  which  it 
fronts." 

The  answer  of  defendants  admits  the  facts 
set  out  in  the  petition  as  to  the  subdivision 
of  Maplewood,  the  conveyance  of  the  lots- 
subject  to  said  restrictions,  and  admits  that 
the  restrictions  are  truly  set  forth  in  the- 
petition,  and  that  defendant  Cape  is  the 
owner  of  the  west  part  of  lots  1,  2,  and  3,. 
in  block  4,  of  said  subdivision,  and  that  the 
same  is  subject  to  the  conditions,  restrictions,, 
and  terms  hereinbefore  admitted  to  exist  ex- 
cept so  far  as  they  may  have  been  deter- 
mined, abrogated,  changed,  or  annulled  by- 
the  acquiescence  and  consent  of  the  owners, 
and  grantors  of  said  subdivision.  Defendant 
Cape  also  admits  that  he  is  proceeding  to- 
erect  a  building  on  the  west  part  of  lots  1 
and  2,  of  block  4,  being  a  brick  store  and 
for  office  purposes,  and  that  the  same  will 
not  be  within  20  feet  of  Sutton  avenue,  and 
Is  designated  to  be  constructed  of  brick,  two- 
stories  high,  at  a  cost  of  about  $5,000.  The- 
answer  further  alleges:  That  the  subdlvl> 
sion  referred  to  in  the  petition  was  surveyed 
and  laid  off  in  lots  before  the  conditions, 
were  made  and  imposed  thereon,  and  that 
lots  1,  2,  and  3,  of  block  4,  and  all  other  lots, 
of  said  subdivision  adjoining  Sutton  avffliue,. 
In  blocks  4  and  6,  fronted  on  Sutton  avenuev. 
and  not  on  the  streets  intersecting  Suttoa 
avenue,  but  that  before  defendant  Cape  ac- 
quired title  to  said  parts  of  said  lots,  tbe- 
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Haplewood  Realty  Company  had  abandoned 
the  plan  and  design  of  said  survey  and  divid- 
«d  and  sold  a  large  number  of  lots  on  Sut- 
ton avenue,  among  others  the  said  parts  of 
said  lots  in  question^  by  dividing  and  selling 
«aid  lots  along  Sutton  avenue  at  right  angles 
to  the  plan  of  the  original  survey.  That  at 
the  time  the  subdivision  was  laid  out  there 
were  no  street  railroad  tracks  along  Sutton 
avenue,  and  that  since  said  time  a  double- 
track,  railway  has  been  laid  along  said  ave- 
nue, and  are  In  frequent  daily  and  nightly 
use.  That  immediately  opposite  the  lots  in 
question  there  has  been  constructed  a  loop 
and  depot  building  fi>r  the  use  of  the  said 
railway,  and  a  depot  building  in  constant  use 
for  railway  purposes.  That  on  a  number  of 
the  lots  of  said  subdlTislon  fronting  on  said 
Sutton  avenue  parties  have  without  any  ob- 
jection made  by  any  of  the  property  holders 
in  said  subdivision  or  by  these  plaintiffs 
«rected  and  now  maintain  buildings  which 
are  not  naed  for  residence  purposes,  but 
«i«  maintained  and  used  for  business  pur- 
poses, that  cost  less  than  $1,000,  and  are 
built  within  less  than  20  feet  of  the  front 
of  the  lots  on  said  avenue.  That  on  the 
opi>oslte  side  of  said  avenue  numerous  other, 
kinds  of  business  are  now  and  for  a  long 
time  have  been  carried  on.  That  by  reason 
«f  the  premises  said  Sutton  avenue  and  the 
lots  fronting  thereon  in  said  subdivision  have 
«eased  to  be  desirable  for  purely  residence 
purposes,  and  are  only  desirable  or  valuable 
for  business  purposes. 

In  reply  to  this  answer,  the  plaintiffs  ad- 
mit that  there  is  a  street  railway  in  opera- 
tion along  Sutton  avenue,  and  the  loop  has 
been  erected  opposite  the  lots  In  question, 
and  they  also  admit  that  there  have  been 
business  houses  erected  on  Sutton  avenue 
north  and  west  of  Maplewood  subdivision, 
and  that  there  are  two  small  temporary 
baildings  on  said  Sutton  aveoue,  in  said  sub- 
division, one  of  which  is  owned  by  defendant 
Koester,  and  used  by  him  as  an  office,  and 
the  other  one  is  owned  by  Dr.  Townsend, 
but  that  the  buildings  are  small,  temporary 
structures,  set  upon  small  posts,  and  costing 
<mly  a  nominal  sum,  and  they  deny  that  they 
eree  consented  to  the  erection  of  said  small 
buildings  and  their  present  use. 

Still  following  the  statement  of  appellants' 
eoonsel,  the  facts  in  evidence  are  that  the 
sabdlvlsion  called  "Maplewood''  was  platted 
in  1891.  The  property  lies  Immediately  west 
of  the  city  limits  on  the  Manchester  road. 
At  the  time  the  subdivision  was  made  it  was 
a  raw  piece  of  land,  and  Sutton  avenue  was 
dmply  an  unimproved  country  road.  Ma- 
plewood subdivision  proper  is  set  out  on  a 
plat  attached  to  plaintiffs'  abstract  of  the 
xecord,  and  is  bounded  by  Marshall  avenue, 
Manchester  road.  Elm  avenue,  and  Sutton 
avenoe.  All  the  lots  in  the  subdivision  were 
disposed  of  by  the  company,  and,  with  the 
exception  ot  the  lots  fronting  on  the  Man- 


diester  road,  the  deeds  conveying  the  same 
contain  the  restrictions  set  out  in  the  peti- 
tion. As  an  Inducement  for  the  street  rail- 
way company  to  build  to  their  subdivision, 
the  realty  company  built  the  station  opposite 
the  property  in  question,  and  induced  the 
railroad  company  to  make  a  flve-cent  fare  to 
the  station.  The  street  railroad  was  built 
about  12  years  ago,  coming  out  the  Man- 
chester road  and  turning  south  on  Sutton 
avenue  tp  the  station,  where  the  cars  turn, 
and  other  cars  carry  passengers  farther  west 
to  Klrkwood  and  Webster  and  Meramec 
Highlands  from  this  point  The  station  con- 
sists of  a  waiting  room,  confectionery  store, 
and  place  for  sale  of  soft  drinks,  and  is  used 
up  to  2  o'clock  in  the  morning  for  passengers 
who  are  transferred  from  western  to  eastern 
cars,  and  vice  versa.  Large  crowds  often 
congregate  in  front  of  this  station,  and  there 
Is  much  noise  and  confusion  by  these  people 
at  all  hours  up  to  2  o'clock.  Sutton  avenue 
is  also  used  as  a  traffic  way  and  thorough- 
fare for  hauling  freight  from  the  Missouri 
Pacific  Railroad  on  the  south  to  the  business 
establishments  located  in  Maplewood  on 
Manchester  road  and' elsewhere.  "According 
to  the  testimony  of  Mr.  Koester,  there  are 
SI  business  establishments  on  Sutton  avenue 
between  Manchester  road  and  the  Missouri 
Pacific  Railroad.  They  include  a  grocery 
store^  tombstone  shop,  two  paint  shops,  tin 
shopt  a  gas-flttlng  shop,  real  estate  office, 
lumber  yard  and  office,  two  doctors'  offices, 
and  contractor's  office  on  the  east  side  of 
the  street,  and  a  concrete  and  coalyard,  a 
real  estate  office,  the  loop,  and  station  here- 
tofore mentioned,  a  drug  store,  butcber  shop 
and  grocery,  tin  shop,  two-story  steam  power 
planing  mill,  real  estate  and  paint  shop,  un- 
dertaking establishment  and  livery  stable, 
storage  room,  machine  shop,  and  hardware 
store,  all  on  the  west  side  of  Sutton  avenue. 
It  further  appears  from  the  testimony  of 
Mr.  Koester  that  the  lots  of  Maplewood  sub- 
division fronting  on  Sutton  avenue  are  oc- 
cupied by  two  doctors'  offices,  and  two  double 
store  buildings  occupied  by  contractors,  paint- 
ers, real  estate  agents,  architects,  and  ste- 
nographers, a  photograph  of  which  is  shown 
on  plate.  Exhibit  1.  These  business  estab- 
lishments have  been  erected  and  carried  on 
In  this  restricted  property  for  some  four  or 
five  years  without  objection  by  any  one.  It 
also  developed  from  the  testimony  that  there 
Is  not  a  single  residence  fronting  on  Sutton 
avenue  from  Manchester  avenue  south  to 
Elm  avenue,  and  that  said  Sutton  avenue  is 
wholly  devoted  to  business  purposes  in  the 
vicinity  of  the  lota  In  controversy.  Testi- 
mony of  real  estate  agents  of  the  neighbor- 
hood and  others  who  had  knowledge  of  the 
surrounding  property  in  Maplewood  was  to 
the  effect  that  the  lots  fronting  on  Sutton 
avenue  had  a  very  small  or  no  value  for  resl- 
denvn  purposes,  but  were  only  valuable  for 
business." 
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There  was  no  claim  or  pretense  of  lack 
of  notice  to  defendants  of  the  restrictions 
on  the  subdivision  and  on  these  lots.  There 
was  testimony  tending^  to  prove  that  no  in- 
Jury  to  the  property  of  plaintiffs  or  of  any 
lot  owner  in  Maplewood  subdivision  had 
been  sustained  by  reason  of  business  being 
carried  on  on  Sutton  avenue,  either  by  de- 
predation in  values  or  by  way  of  noise  or 
other  causes,  nor  was  there  any  testimony 
tending  to  show  that  the  building  contem- 
plated to  be  erected  by  defendants  would 
cause  any  actual  damage  to  plaintiffs  or  oth- 
er property  owners  In  the  subdivision.  The 
court  rendered  a  decree  finding  the  Issues 
for  plaintiffs,  and  making  the  temporary  in- 
junction which  had  been  Issued  permanent. 
Plaintiffs  In  due  time  filed  their  motion  for 
new  trial  which  was  overruled,  exceptions 
saved,  and  the  case  brought  to  this  court  on 
appeal. 

6.  A.  Wurdeman  and  J.  C.  Klskaddod,  for 
appellants.  C.  J.  Harrison,  T.  O.  Marshall, 
and  W.  F.  Smith,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  Cases  involving  the  question  of 
infringement  and  enforcement  of  restric- 
tions on  the  use  and  occupation  of  lots  and 
tracts  of  land,  particularly  In  and  adjoining 
the  city  of  St  Louis,  have  been  before  this 
court,  and  have  been  so  carefully  considered 
and  the  law  relating  thereto  so  clearly  stat- 
ed and  settled  that  It  Is  not  necessary  to 
undertake  any  extensive  discussion  of  the 
principles  underlying  this  class  of  cases. 
In  Hall  V.  Wesster,  7  Mo.  App.  56,  decided 
In  1879,  In  a  carefully  considered  opinion, 
delivered  by  Judge  Bakewell,  this  court  an- 
nounced the  rule  to  be  (loc.  dt.  flO)  "that  a 
party  will  not  be  permitted  to  use  land  in 
a  manner  Inconsistent  with  the  contract  en- 
tered Into  with  his  vendor,  and  with  notice 
of  which  he  purchased.  And  if  the  right  at 
law  under  the  covenant  is  clearly  establish- 
ed, and  the  breach  is  clear,  and  the  cove* 
nant  one  that  can  be  specifically  enforced, 
the  courts  will  not,  unless  under  exceptional 
circumstances,  take  Into  consideration  the 
comparative  injury  to  the  parties  from 
granting  or  withholding  the  injunction." 
The  court  further  said  (loc.  dt.  61)  that  the 
action  in  such  case  "is  based  upon  the  mere 
fact  that  there  has  been  a  breach  of  cove- 
nant; that  the  plaintiff  had  a  right  to  en- 
Joy  his  property  in  the  manner  and  form 
provided  by  the  stipulation  In  his  deed  and 
In  that  of  the  defendant;  and  that  he  has 
a  right  to  Judge  whether  the  agreement 
shall  be  preserved  or  whether  he  will  permit 
it  to  be  violated."  Calling  attention  to  the 
fact  that  there  are  cases  in  which  there  has 
been  no  appreciable  or  substantial  dam- 
age, in  which  an  Injunction  will  be  refused, 
the  court  holds  (loc.  dt.  62):  "Where  all 
the  purchasers  of  an  estate  are  bound  by  re- 
strictive covenants  not  to  use  their  bouses 


for  certain  purposes,  an  injunction  will  be 
granted  to  restrain  a  breach  of  the  cove- 
nant, without  any  regard  to  the  question  of 
the  character  or  degree  of  annoyance.  The 
objection  may  be  founjded  on  the  merest 
whim." 

In  Coughlin  et  al.  v.  Barker,  46  Mo.  App. 
54,  a  decision  rendered  in  1891;  and  in  which 
full  consideration  to  questions  Involved  in 
cases  of  this  character  was  given  by  Judge 
Seymour  D.  Thompson,  the  distinction  be- 
tween covenants  running  with  the  land,  and 
those  personal  to  the  parties,  is  gone  into, 
and  the  conclusion  of  the  court  is  that,  if 
the  owner  of  several  adjoining  lots  conveys 
one  of  them  with  a  restriction  as  to  the 
manner  of  building  thereon  and  subsequent- 
ly conveys  another,  If  said  restriction  was 
Intended  for  the  benefit  of  the  last-mention- 
ed lot,  and  not  merely  as  a  covenant  for  the 
benefit  of  such  owner  personally,  the  gran- 
tee of  such  last-mentioned  lots  and  his  as- 
signs can  enforce  such  restriction  against 
every  one  of  the  grantees  of  the  first-men- 
tioned lot,  acquiring  title  under  or  through 
such  conveyance,  and  taking  with  notice, 
actual  or  constructive,  of  the  restriction, 
and  that  the  absence  of  a  specific  restric- 
tion in  the  deeds  w  of  an  express  intention 
that  they  are  made  for  the  benefit  of  the 
adjoining  land  is  an  evidentiary  circum- 
stance tending  to  show  that  the  restriction 
was  intended  by  the  grantor  of  the  lot  for 
his  own  benefit  personally,  and  not  for  the 
benefit  of  the  adjoining  land;  that  whether 
the  easement  Is  a  personal  right,  or  one  per- 
tinent to  the  land,  is  generally  to  be  de- 
termined by  a  fair  Interpretation  of  the 
grant  or  reservation  creating  it,  aided,  if 
necessary,  by  reference  to  the  situation  of 
the  property  and  the  surrounding  drcum- 
stances.  It  was  further  held  in  that  case  that 
the  terms  of  the  conveyance,  when  constru- 
ed with  reference  to  extrinsic  circumstan- 
ces, did  not  establish  the  necessary  inten- 
tion, but  only  established  such  intention 
conditionally.  In  St.  Louis  Safe  Deposit 
Bank  v.  Kennett's  Est,  etc.,  101  Mo.  App. 
370,  74  S.  "W.  474,  Judge  Goode,  In  a  thor- 
oughly considered  opinion,  held,  all  the 
members  of  the  court  concurring,  that  a 
party  may  restrain  a  continuous  breacb 
which  is  beneficial  to  him  and  stand  on  the 
very  letter  of  his  obligation,  for  a  party 
cannot  make  a  solemn  obligation  and  then 
disregard  it  on  the  plea  that  no  harm  will 
result  to  the  other  party,  the  court  further 
holding  In  that  case  that  the  mere  failure 
to  object  at  the  time  to  a  violation  of  the 
covenants  and  restrictions  as  to  building 
contained  in  the  deeds  of  the  parties  was 
not  such  acquiescence  as  estopped  the  plain- 
tiff from  subsequently  suing  to  enjoin  the 
continuance  of  the  violation  of  the  restric- 
tion. In  that  case  this  court,  following  Hall 
V.  Wesster,  supra,  In  our  state,  and  many 
cases  from  other  jurisdictions,  further  held 
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that,  while  the  extort  of  the  Injury  Is  vital, 
when  a  nuisance,  unrelated  to  contractual 
rights,  is  the  gravamen  of  the  action,  if 
parties  settle  their  rights  In  regard  to  a 
parcel  of  land  by  covenants,  these  must  be 
observed,  whether  their  nonobservance  will 
Inflict  Injury  or  not,  the  plaintiff  having  the 
right  to  restrain  even  a  continuous  breach 
which  is  beneficial  to  him,  and  to  stand  on 
the  very  letter  of  his  obligation,  "for  a 
party  may  not  make  a  solemn  engagement 
and  then  disregard  It  on  the  plea  that  no 
harm  will  result  to  the  other  party."  In 
Sanders  v.  Dixon,  114  Mo.  App.  229,  89  S. 
W.  577,  the  same  question  of  building  re- 
strictions came  before  this  court,  and  Judge 
Goode,  again  speaking  for  the  court,  repeat- 
ed that  where  covenants  containing  the  re- 
strictions iniured  to  the  benefit  of  the  com- 
plainant, and  were  broken  in  a  substantial 
way  by  the  defendant,  it  was  unnecessary 
to  show  that  damage  resulted  from  the 
breach.  That  was  a  case  in  which  the  'cove- 
nant was  against  the  erection  of  more  than 
one  dwelling  bouse  on  the  same  lot.  Refer- 
ring to  St.  Louis  Safe  Deposit  Bank  v.  Ken- 
nett's  Est,  supra,  Judge  Goode  said  that 
while  the  courts  have  some  discretion  in 
granting  an  injunction  respecting  restrictive 
covenants  affecting  the  use  of  lands,  "they 
are  disposed  to  uphold  such  restrictions  ac- 
cording to  their  true  meaning  and  this  court 
is  strongly  of  that  disposition."  In  Semple 
V.  Schwarz,  130  Mo.  App.  65.  109  S.  W.  633, 
Judge  Bland,  delivering  the  opinion  for  the 
court,  and  with  the  concurrence  of  all  the 
court,  held  that  the  fact  that  the  evidence 
showing  that  different  restrictions  were  im- 
posed in  the  conveyances  of  lots  in  another 
addition  adjoining,  laid  off  and  conveyed  by 
the  same  grantor,  were  inadmissible.  In 
that  case  it  was  also  held  that  the  fact  that 
the  defendants  had  set  apart  a  room  In  their 
residence  for  the  express  purpose  of  receiv- 
ing patients,  and  that  the  defendant  physi- 
cian had  let  his  patients  know  that  they 
might  call  upon  him  there  professionally  be- 
tween certain  hours,  and  that  he  had  ad- 
vertised this  particular  room  as  his  office 
by  tacking  his  professional  card  on  the  door, 
constituted  the  "doing  of  business,"  in  vio- 
lation of  the  covenant  against  doing  busi- 
ness or  carrying  on  business  In  a  house 
erected  on  the  lot  and  the  court  enjoined 
the  continuance  of  that  use  of  any  part  of 
the  premises. 

Applying  the  principles  In  these  cases  to 
the  facts  In  evidence  in  the  case  at  bar,  It 
appears  in  the  first  place  that  the  defendant 
Cape  had  notice  and  knowledge  of  the  re- 
strictions; that  he  bought  subject  to  them; 
that  the  proposed  construction  of  a  building 
in  which  a  professional  office  or  drug  store 
conld  be  conducted  was  in  the  mind  of  the 
defendant  In  the  erection  of  the  proposed 
building;  and  that  the  covenants  covered  all 
of  the  property  and  were  common  in  the 


deeds  of  all  the  grantees  is  very  clear,  and 
that  these  covenants  Inured  to  the  benefit  of 
all  purchasers  In  the  addition  is  also  evident 
The  argument  that  the  parties  laying  off  the 
Maplewood  addition  or  the  originator  of  the 
scheme  for  the  Maplewood  addition  had  aban- 
doned or  modified  the  original  scheme,  and 
that  that  scheme  had  been  "determined,  abro- 
gated. Changed  or  annulled  by  the  acquies- 
cence and  conduct  of  the  owners  and  grantors 
of  said  subdivision,"  does  not  bring  this  case 
within  the  Cougblln  Case.  In  the  case  at  bar 
the  original  covenants  as  to  improvements 
affected  all  the  lots  covered  by  them.  It 
was  beyond  the  power  of  the  originators  of 
the  scheme  or  owners  of  other  lots  to  change 
them  without  the  consent  of  all  who  had  pur- 
chased under  those  covenants ;  those  cove- 
nants, at  the  time  of  the  purchase  by  plain- 
tiffs of  these  lots,  covering  and  being  In  force 
upon  the  lots  purchased,  and  plaintiffs  not 
being  of  those  who  had  assented  to  any 
change  or  release  of  the  covenants. 

Our  attention  is  specifically  called  by  one 
of  the  learned  counsel  for  the  appellants  to 
the  cases  of  Trustees  of  Columbia  College  ▼. 
Thacher,  87  N.  Y.  311,  41  Am.  Rep.  365; 
Jackson  v.  Stevenson,  156  Mass.  496,  31  N. 
E.  691,  32  Am.  St  Rep.  476,  and  Parker  v. 
Nightingale,  6  Allen  (Mass.)  341,  83  Am. 
Dec.  632,  as  controlling  under  the  facts  in 
this  case.  In  the  Columbia  College  Case  it 
was  held  that  the  new  conditions  had  so  en- 
tirely and  completely  changed  the  situation, 
these  conditions  being  the  erection  of  the 
structure  for  and  operation  of  an  elevated 
railway  in  front  of  the  premises,  as  to  ren- 
der the  restrictions  no  longer  servicable.  In 
the  Jackson  Case,  at  the  time  of  the  estab- 
lishment of  the  restrictions,  the  neighbor- 
hood was  intended  to  be  and  was  used  as  a 
residence  district;  and  in  the  Parker  Case 
It  is  held  that  circumstances  may  exist  which 
would  warrant  a  refusal  to  grant  eqnitable 
relief,  even  when  It  was  made  to  appear  that 
there  had  been  a  failure  to  use  and  occupy 
the  premises  in  accordance  with  the  terms 
of  the  deed  by  which  they  were  conveyed. 
These  cases  have  all  been  before  our  court  in 
one  or  more  of  the  cases  before  referred  to,  on 
different  branches  of  them  to  be  sure,  but 
they  are  not  cases  with  which  this  court  is 
unfamiliar.  An  examination  of  them  shows 
that  they  are  not  applicable  to  the  case  at 
bar.  It  appears  that,  when  Maplewood  sub- 
division was  laid  out,  the  railroad  did  not 
extend  to  or  through  U,  although  the  plat  In 
evidence  shows  the  road,  a  surface  road,  op- 
erated by  electricity,  as  running  through  it 
and  forming  a  loop  through  the  block  Im- 
mediately west  of  the  block  In  which  these 
lots  are  situated.  The  cars  run  around  this 
loop.  All  that  the  evidence  tends  to  show 
is  that  the  property  adjoining  this  loop,  as 
do  the  lots  here  involved,  is  more  valuable 
for  business  than  for  residence  purposes.  It 
does  not  convince  us  that  it  has  become  un- 
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suitable  for  residence  purposes,  and  so  does 
not  come  witliin  tlie  three  cases  cited.  The 
mere  fact  that  It  is  more  valuable  or  suit- 
able for  the  one  purpose  than  the  other  is 
not  enough  to  Justify  a  court  in  overturning 
and  nullifying  the  solemn  covenants  In  the 
-deeds.  Nor  is  it  true  that  the  mere  presence 
of  a  street  railway  along  a  street  turns  that 
street  from  a  residence  into  a  business  thor- 
oughfare. In  brief,  it  does  not  strllce  us  that 
the  conditions  deveIox>ed  by  the  tratlmony 
bring  this  case  wlttiln  the  exceptions  noted 
In  the  three  cases  relied  upon  by  couns^ 
Neither  do  we  thinlc  there  is  any  violation  of 
any  principle  of  equity,  on  the  facts  in  this 
-case,  In  holding  the  parties  to  their  own  de- 
liberately made  and  accepted  covenants.  Nor 
is  there  such  a  state  of  facts  In  this  case  as 
raise  an  estoppel  against  plaintiffs.  Citing 
and  quoting  Bales  v.  Perry,  61  Mo.  449,  our 
Supreme  Court,  In  Harrison  v.  McReynolds, 
183  Mo.  633,  loc.  cit  550,  82  S.  W.  120,  128, 
said :  "Though  sUence  in  some  cases  will  es- 
top a  party  from  spealcing  afterwards,  yet 
■•It  Is  only  when  it  becomes  a  fraud  that  tt 
postpones.'  If,  therefore,  the  truth  be  known 
to  both  parties,  or  if  they  have  equal  means 
«f  knowledge,  there  can  be  no  estoppel."  In 
the  case  at  bar  the  acts  relied  on  as  estop- 
pels did  not  go  even  far  enough  to  make  a 
resort  to  this  rule  necessary.  There  were  no 
acts  proven  that  by  any  application  of  the 
rule  of  estoppel  can  be  said  to  have  constitnt- 
«d  an  estoppel.  On  consideration  of  the  evi- 
dence in  the  case  and  of  the  law  as  laid 
down  by  this  court  and  enforced  in  the  cases 
referred  to,  our  conclusion  is  that  the  case 
was  rightly  determined.  In  entering  up  the 
decree,  ho*ever,  the  Injunction  Is  made  to 
<»ver  all  of  lots  1,  2,  and  3,  whereas  the  evi- 
dence shows,  and  the  trial  court  found,  that 
appellant  is  owner,  not  of  all  of  these  lota, 
but  of  the  western  50  feet  thereof.  BMdent- 
ly  that  Is  a  mere  Inadvertence  In  entering  op 
the  decree,  possibly  a  clerical  error,  as  the 
court  distinctly  fouid  as  a  fact  that  appel- 
lant Cape  was  ownei  of  only  the  western  60 
feet  of  the  lots. 

Accordingly,  the  &  scree  is  modified  so  as 
to  extend  the  injunction  over  the  western  60 
feet  of  lots  1,  2,  and  3.  of  block  4,  and,  as  so 
modified.  It  Is  afiirmed.    All  concur. 


AMERICAN  COPYING   CO.   t.   MDLESKI. 

<Kansa8  City  Court  of  Apppals.    Missouri.    Nov. 
1,  1909.) 

1.  Evidence  (|  441*)— Parol  Evidencs  Af- 
fecting Wbitten  Instbdment.  , 
Where  no  fraud  is  ciiaiged,  and  no  reason 
given  why  a  writing  does  not  represent  the 
agreement  of  the  parties,  it  cannot  be  affected  by 
«  parol  contemporaneous  agreement. 

[Ed.   Note. — For   other  rases,   see   Evidence, 
Cent.  Dig.  S  2030 ;    Dec.  Dig.  |  441.*] 


2.   CONTSAOIB    (5    42*)  —  "BXSOTJOTD"— DKLIV- 
KST. 

Though  a  contract  is  signed  by  a  party,  it 
is  not  "executed"  until  delivered. 

[Bid.  Note.— For  other  cases,  see  Contracts, 
Cent.   Dig.  §  207;    Dec.   Dig.   f  42.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2558-2561.] 

8.  Pleading  (|  291*)— Vebification— Deniai. 

OF  Execution  of  Contbact. 

In  an  action  on  a  contract  signed  by  a 
party,  but  not  delivered.  Its  execution  must  be 
denied  under  oath. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  804;    Dec.  Dig.  |  291.*] 

4.  CORTBACTs  (|  342*)— AonoNS— Defenses— 
Iixeoalitt— Plea  ding. 

In  an  action  on  n  f^ntrn^f.  the  defense  of 
illegality  must  be  specially  set  np^ 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1716;   Dec  Dig.  §  342.*] 

5.  Appeal  and  Esrob  (8  959*)- Discbetiok 
OF  CoTJBT— Amendment  Dubino  Tblal. 

Granting  leave  to  amend  pleadings  during 
the  trial  is  largely  in  the  trial  courts  discre- 
tion, and  its  ruling  will  not  be  disturt>ed,  uniess 
an  abuse  of  discretion  is  apparent. 

[Ed.  Note. — For  other  cases,  see  Anpeal  and 
Eirror,  Cent.  Dig.  f  3830;   Dec.  Dig.  fddd.*] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;  C.  A.  Mosman,  Judge. 

Action  by  the  American  Copying  Com- 
pany against  Felix  Muleski.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Mytton  &  Parkinson,  for  appellant.  J.  B. 
Shackelford  and  John  A.  Connett,  for  re- 
spondent 


ELLISON,  J.  Plaintirs  action  Is  for  dam- 
ages for  breach  of  a  written  contract  The 
case  was  referred  to  a  referee,  whose  find- 
ings for  plaintiff  were  approved  by  the  trial 
court  and  Judgment  accordingly  entered. 

It  appears  that  defendant  who  is  a  retail 
butcher  in  St  Joseph,  signed  a  written  instru- 
ment whereW  he  agreed  to  purchase  of  plain- 
tiff certain  advertising  stamps  advertising  de- 
fendant's business,  which  were  to  be  given  out 
by  defendant  to  his  customers,  one  for  each 
10  cents',  -worth  purchased,  for  which  de- 
fendant was  to  pay  plaintiff  30  cents  per  hun- 
dred stamps  BO  obtained  of  plaintiff  and  giv- 
en out  by  defendant.  It  was  further  agreed 
that  plaintiff  would  consign  to  some  merchant 
in  St  Joseph  "one  Cleveland  special  automo- 
bile." The  writing  then  proceeded  as  fol- 
lows: "For  the  compensation  received  by 
you  from  us  for  said  stamps  you  are  to  print 
our  name  and  business  <ya  your  Automobile 
Stamp  Directory  for  this  town  and  appoint 
some  person  or  firm  in  this  town  to  give  to 
each  of  our  customers  for  each  filled  Automo- 
bile Stamp  Directory  containing  one  hundred 
of  such  purchase  stamps  a  ticket,  giving  to 
the  holder  an  undivided  interest  in  said  auto- 
mobile upon  the  termination  of  this  proposi- 
tion, and  the  faithful  compliance  upon  our 
part  of  its  conditions.    It  is  understood  that 
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you  have  the  right  to  accept  propoaltlons 
from  other  merchants  of  this  town,  and  that 
cugtomers  holding  tickets  from  all  such  mer- 
chants who  have  complied  with  the  terms  of 
their  agreements  with  you  shall  have  equal 
Interest  with  ours.  That  is,  the  automobile, 
upon  the  termination  of  this  agreement  and 
other  similar  agr^ments  you  may  have  with 
other  merchants  of  this  place,  shall  become 
the  sole  property  of  the  holders  of  tickets  ob- 
tained In  the  above-described  manner.  It  Is 
farther  understood  that  upon  each  ticket  will 
be  printed  a  certain  date,  said  date  to  be 
within  one  month  of  the  termination  of  this 
agreement,  upon  which  a  meeting  of  the  hold- 
ers of  all  tickets  issued  shall  be  held,  to  agree 
upon  what  disposition  shall  be  made  of  said 
automobile.  At  that  meeting  each  ticket 
bolder  shall  be  entitled  to  one  vote  for  each 
ticket  held  that  was  secured  in  the  above- 
described  manner,  the  majority  of  such  votes 
at  such  meeting  to  determine  the  disposition 
to  be  made  of  said  automobile." 

The  petition  charges  a  failure  on  defend- 
ant's part  to  carry  out  his  contract  In  pur- 
chasing the.  stamps,  or  to  carry  out  other 
parts  of  the  contract  The  referee  found 
that  defendant  paid  |15  for  S,000  stamps,  but 
after  such  payment  refused  to  comply  further 
with  the  contract,  and  found  plaintifTs  dam- 
ages to  be  $493.30.  Defendant's  answer  was 
a  general  denial,  though  we  gather  from  the 
record,  brief,  and  argument  in  this  court  that 
his  defense  was  that  at  the  time  he  signed  the 
written  contract  It  was  understood,  and  ver* 
bally  agreed  by  him  and  plaintifTs  agent,  that 
that  portion  of  the  contract  requiring  de- 
fendant to  purchase  the  stamps  of  plaintiflT 
and  give  them  to  customers  was  to  be  erased, 
and  was  not  to  be  a  part  of  the  proposition 
to  be  sent  to  plaintiff  at  the  home  office.  The 
further  defense  was  that  the  contract  was  a 
mere  gambling  or  lottery  scheme  concocted  by 
plaintiff  to  sell  the  automobile.  After  the 
trial  had  opened  and  partly  progressed  with 
the  hearing  of  evidence,  defendant  asked  leave 
orally,  and  formally  by  written  request  to 
the  court,  to  be  allowed  to  proceed  with  bis 
defense  In  the  examination  of  witnesses,  on 
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the  basis  of  an  amended  answer  which  he 
filed  setting  up  the  defenses  Just  noted  and 
verified  by  his  affidavit.  He  was  refused,  and 
his  amended  answer  was  stricken  out. 

Defendant  felt  that,  on  account  of  the  ver- 
bal agreement,  the  writing  did  not  represent 
the  real  contract,  and  that  therefore  he  should 
deny  it  under  oath.  The  claim  is  made  that 
on  account  of  confusion  arising  over  a  former 
decision  of  the  Supreme  Court  Commission 
(Hammerslougb  v.  Cheatham,  84  Mo.  13)  It 
was  thought  that,  as  defendant  did  actually 
put  his  signature  to  the  paper,  he  could  not 
deny  the  execution  of  the  contract,  thus  ac- 
tually signed.  But,  however,  defendant  may 
have  been  misled,  the  fact  remains  that  the 
defense  thus  attempted  is  not  allowed  by  the 
law.  A  contemporaneous  agreement  cannot 
be  allowed  to  affect  the  writing.  No  fraud 
Is  charged  and  no  reason  suggested  why 
the  writing  did  not  represent  the  agreement 
It  was  defendant's  duty  to  see  that  It  did. 
Johnston  v.  Ins.  Co.,  93  Mo.  App.  588.  Be- 
sides, even  though  a  contract  be  signed  by  a 
party,  until  delivered  It  Is  not  executed,  and 
when  not  delivered  there  should  be  a  denial 
of  execution  under  oath.  Hart  v.  Harrison 
Wire  Co.,  91  Mo.  414,  422,  4  S.  W.  123 ;  B. 
&  U  Ass'n  T.  Chert,  169  Mo.  507,  517,  69  S. 
W.  1044. 

As  to  the  defense  of  plaintifTs  project  be- 
ing a  lottery  scheme,  that  was  a  matter  that 
should  have  been  specially  set  up  In  defense. 
McDearmott  v.  Sedgwick,  140  Mo.  181,  39  S. 
W.  776;  St  Louis  Ass'n  v.  Delano,  108  Mo. 
217, 18  S.  W.  1101. 

But,  aside  from  the  foregoing,  we  would 
not  feel  at  liberty  to  Interfere  with  the  judg- 
ment for  the  reason  that  the  matter  of  leave 
to  amend  pleadings  in  the  coarse  of  a  trial  Is 
largely  in  the  trial  court's  discretion,  and  the 
court's  ruling  should  not  be  disturbed,  unless 
It  should  be  apparent  that  the  discretion  has 
been  abused.  Weed  Sewing  Machine  Co.  v. 
Philbrlck,  70  Mo.  646. 

There  are  other  suggestions  of  errors,  but 
we  do  not  think  either  of  them  affected  the 
result,  and  we  affirm  the  judgment  AU 
concur. 
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BROOKS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Not. 

10,  1909.) 

Criminal  Law  (5  494*)— Opinion  Evidence- 
Evidence  OF  IIandwbitino  bt  Coupabi- 
BON — Sufficiency. 

In  a  prosecution  for  forging  a  cheek,  evi- 
dence alone  of  the  cashier  of  the  bank  upon 
which  the  check  purported  to  be  drawn  that  the 
signature  was  not  that  of  either  of  two  persons 
by  that  name  who  had  accounts  in  his  bank 
is  insufficient  to  support  a  couviction  under 
Code  Cr.  Proc.  1895,  art.  794,  providing  that 
evidence  of  handwriting  by  comparison  made 
by  experts  or  by  the  jury  is  competent,  but 
that  proof  by  comparison  only  shall  not  be  suf- 
ficient to  establish  the  handwriting  of  the  wit- 
ness who  denies  his  signature  under  oath. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1081 ;  Dec  Dig.  {  494.»] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  James  R.  Harper,  Judge. 

George  Brooks,  alias  George  Schofleld,  was 
convicted  of  forgery,  and  appeals.  Reversed 
and  remaqded. 

P.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
forgery,  and  bis  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

The  facts  show  that  appellant  passed  as 
true  to  Mrs.  J.  F.  Primm  a  check  for  the  sum 
of  $71.10,  signed  "J.  A.  Campbell."  The 
check  was  drawn  on  the  American  National 
Bank  of  El  Paso.  The  cashier  of  the  bank 
testified  that  there  were  two  men  by  the 
name  of  J.  A.  Campbell  that  had  money  de- 
posited in  his  bank.  After  the  check  was 
delivered  by  appellant  to  the  prosecuting  wit- 
ness, Prlmm,  to  pay  for  room  rent  In  her 
boarding  house,  Mrs.  Prlmm  gave  appellant 
a  check  on  her  account  at  the  above-named 
bank  for  the  ditTerence  between  $71.10  and 
the  amount  appellant  owed  her,  which  was 
about  $18.  This  check,  however,  she  subse- 
quently bad  the  bank  refuse  to  pay.  Appel- 
lant presented  the  check  for  $50  given  by 
said  Prlmm  to  the  bank,  and  there  was  in- 
formed that  the  check  had  been  ordered  not 
to  be  paid  by  Mrs.  Primm.  He  left  the  bank 
without  saying  anything,  except  expressing 
regret  that  they  would  not  pay  It.  Neither 
of  the  men  by  the  name  of  J.  A.  Campbell, 
who  had  deposits  in  the  above-named  bank, 
testified  In  this  case;  but  the  cashier  alone 
of  the  bank  testified  that  the  signature  on 
the  check  for  $71.10,  which  was  delivered,  as 
stated  above,  by  appellant,  was  not  the  sig- 
nature of  either  of  the  J.  A.  Campbells  who 
bad  money  In  his  bank. 

So  we  have  a  case  that  turns  upon  the 
question  as  to  whether  or  not  a  comparison  of 
handwriting  alone  will  Justify  a  conviction 
for  forgery.  Article  794  of  the  Code  of  Crim- 
inal Procedure  of  1895  reads  as  follows:  "It 
Is  comi>etent  in  everjr  case  to  give  evidence 


of  handwriting  by  comparison  made  by  ex- 
perts or  by  the  Jury,  but  proof  by  comparlsoa 
only  shall  not  be  sufllclent  to  establish  the 
handwriting  of  the  witness  who  denies  bis- 
signature  under  oath."  See,  also,  Batte  v. 
State  (decided  at  the  present  term)  122  S. 
W.  661.  It  follows,  therefore,  that  the  evi- 
dence is  insufilclent  to  support  the  verdict. 

This  being  true,  the  Judgment  Is  reversed,, 
and  the  cause  remanded. 


O'N'EAL  V.  STATBl 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 

Witnesses    (5   372*)  —  Iicpeachubnt  —  Ili. 

Feeling. 

Accused  could  show,  on  cross-examination, 
tliat  the  state's  witness  bad  requested  accused 
to  furnish  money  to  pay  witness  fines  when  he- 
was  a  convict,  and  became  angered  on  accused's 
refusal  to  do  so,  to  show  bias. 

[Ed.  Note.— For  other  cases,  see  Witnesses,- 
Ont.  Dig.  Si  1192-1109;    Dec  Dig.  i  372.»1 

Appeal  from  Grayson  County  Court ;  J.  W. 
Hassell,  Judge. 

Horace  O'Neal  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Reversed 
and  remanded. 

E.  J.  Smith  and  J.  Q.  Adamson,  for  appel- 
lant. F.  J.  McCord,  Asst.  Atty.  Gen.,  and 
J.  P.  Haven,  Asst  Co.  Atty.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  local  option  law;  his 
punishment  being  assessed  at  $75  fine  and 
40  days  In  Jail. 

The  action  of  the  court  in  having  talesmen 
summoned  is  not  discussed,  as  it  may  n^i 
occur  upon  another  trial. 

Whitehead  was  used  as  a  witness  by  the 
state,  and  on  his  testimony  the  conviction 
was  obtained.  He  was  very  closely  cross- 
examined;  the  testimony  showing  that  he 
had  been  convicted  in  several  lo(^l  option 
cases,  and  had  several  still  pending  against 
him.  Appellant,  among  other  tilings,  desired 
to  elicit  from  the  witness  on  cross-examina- 
tion the  fact  that  he  had  approached  appel- 
lant, while  he  (the  witness)  was  a  county  con- 
vict, with  the  request  that  appellant  furnish 
the  money  to  pay  his  (witness')  fines,  and 
became  angered  with  appellant  because  he 
refused.  In  other  words,  the  cross-examina- 
tion In  regard  to  this  matter  was  urged  in  or- 
der to  elicit  from  the  witness  his  adverse 
personal  feelings  toward  appellant  The 
court  refused  to  permit  this  testimony  to  g;o 
before  the  Jury. 

In  this  there  was  error.  Animus,  motive, 
or  ill  will  of  a  prosecuting  witness  is  never 
a  collateral  or  irrelevant  question  in  a  crim- 
inal case.  The  bias  or  prejudice  can  thus  be 
shown,  and  is  in  most  cases  of  great  impor- 
tance, and  is  always  material,  in  order  to  en- 
able the  Jury  to  form  a  correct  judgment  as 
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to  the  credit  to  which  the  testimony  of  the 
witness  Is  entitled.  Rosborough  t.  State,  21 
Tex.  App.  672,  1  S.  W.  459;  Hart  v.  State, 
15  Tex.  App.  202,  49  Am.  Rep.  188 ;  Gregory 
V.  State  (CSr.  App.)  48  S.  W.  677;  Reddlck 
V.  State  (Cr.  App.)  47  S.  W.  993.  And  for  a 
great  number  of  authorities  see  White's  Ann. 
Code  Cr.  Proe.  1 1108. 

The  judgment  is  rerersed,  and  the  cause  is 
remanded. 


ALESCANDESEl  t.  STATBi 
(Court  of  Criminal  Appeals  of  Texas.    Not.  10, 

1.  Weapons  (|  11*)  —  Cabbtinq  Weapons  — 
Persons  PBivrLEOEi>— Tbavelebs. 

One  who  was  a  traveler,  within  the  statute, 
conld  not  carry  concealed  weapons  around  a 
town  in  his  pocket  while  he  was  making  pur- 
chases, but  could  leave  them  in  his  wagon  on 
going  out  in  town,  and  place  them  in  his  pock- 
et again  on  returning  to  the  wagon,  without  vio- 
lating the  law. 

[E3d.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  §  11 ;   Dec  Dig.  S  11.*] 

2.  Weapons  (I  17*)  —  Cabbtino  Conceai.bd 
Weapons  —  Pboseoution  —  Sotficiency  of 
Btidence. 

In  a  prosecution  for  carrying  brass  knocks 
about  accused's  person,  conflicting  evidence  held 
to  sustain  a  conviction  on  the  tneory  that  ac- 
cused, who  was  a  traveler,  had  the  weapon  on 
his  person  when  he  left  his  wagon  and  went 
into  town. 

[Bd.  Note. — ^For  other  cases,  see  Weapons, 
Cent.  Dig.  i  29;   Dec.  Dig.  S  17.*] 

Appeal  from  Wood  County  Court;  R.  M. 
Smith,  Judge. 

Columbus  Alexander  was  convicted  of  car- 
rying brass  knucks  concealed  about  his  per- 
son, and  he  appealed.    Affirmed. 

F.  J.  MoCord,  Asst.  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  carrying  about  his  person  brass  knucks. 
The  evidence  In  substance  shows  that  appel- 
lant bad  gone  from  one  county  to  another  on 
a  hauling  expedition.  When  be  reached  the 
town  of  Wlnsboro,  he  left  his  wagon,  and 
went  about  the  streets,  and  made  some  pur- 
chases. The  officer  who  arrested  him  testi- 
fies that  he  saw  defendant  in  the  town  of 
Wlnsboro,  going  towards  his  wagon,  and  fol- 
lowed him;  that  he  was  about  15  or  20 
steps  behind  him,  and  reached  him  just  as 
the  appellant  got  in  his  wagon,  and  arrested 
him.  Upon  searching  blm,  he  found  the 
knucks  in  his  hip  pocket  under  a  bottle  of 
whisky  or  alcohol.  This  witness  says  the 
defendant  did  not  get  the  knucks  out  of 
the  wagon;  that  he  had  not  had  time  to  do 
so;  that  he  bad  just  reached  the  wagon  and 
picked  up  the  lines,  when  he  (the  officer)  ar- 
rested blm.  Under  his  (the  officer's)  testi- 
mony appellant  would  not  have  had  time  to 
have  got  the  knucks  from  any  part  of  the 


wagon  and  placed  them  In  his  hip  pocket 
where  the  officers  found  them.  He  denies 
seeing  a  sack  of  flour  In  the  wagon.  The 
deputy  dty  marshal  also  testifies  that  he 
was  present  when  defendant  was  arrested; 
that,  when  he  first  saw  him,  he  was  going 
from  Thomas'  store  to  bis  wagon ;  that  appel- 
lant then  went  to  Harris'  saloon,  where  he 
bought  a  bottle  of  whisky  or  alcohol.  The 
defendant's  evidence  goes  to  show  two  facts: 
First,  that  he  was  a  traveler,  within  the  pur- 
view of  the  statute.  This  Is  not  denied,  nor 
in  any  way  controverted.  The  second  Is 
that  he  found  the  knucks  on  the  side  of  the 
road,  and  placed  them  in  his  wagon,  and 
did  not  carry  than  about  the  town  with  him, 
but  placed  them  In  his  pocket  after  return- 
ing to  the  wagon. 

This  is  the  case  in  a  nutshell.  If  the  testi- 
mony 6f  the  officers  is  correct,  then  appel- 
lant was  guilty  of  violating  the  law.  If  a 
traveler,  he  had  no  right  to  carry  the  brass 
knucks  around  the  town,  where  he  was  mak- 
ing purchases.  Stilly  v.  State,  27  Tex.  App. 
445, 11  S.  W.  458, 11  Am.  St.  Rep.  201.  Under 
the  officers'  testimony,  Rppellant  left  bis  wag- 
on while  in  the  town  of  Wlnsboro,  went 
about  the'  town  to  different  houses,  and  the 
testimony  also  shows  he  purchased  a  bottle  of 
whisky  at  a  saloon  and  a  saok  of  flour  at  a 
grocery  store.  This,  under  the  case  of  Stilly 
V.  State,  supra,  and  the  line  of  cases  in  har- 
mony with  that  case,  would  support  the. con- 
viction. Under  his  testimony  there  was  no 
violation  of  the  law.  He  was  not  guilty  of 
violating  the  law  in  carrying  the  knucks  in 
his  wagon,  and  If,  on  returning  to  the  wagon, 
he  took  them  out  of  his  wagon  and  placed 
them  in  his  pocket,  he  would  not  be  guilty 
of  violating  the  law.  The  case  Was  tried 
before  the  court,  and,  be  having  found  the 
facts  against  appellant,  we  do  not  feel  jus- 
tified In  setting  aside  the  conviction.  , 

We  are  therefore  of  opinion  there  is  evi- 
dence sufficient  to  support  the  conviction, 
and  the  judgment  is  therefore  affirmed. 


liUCAS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1909.) 

Gauino  ffi  98*)  — Pbosbcutions  — Actions- 
Sufficiency  OF  EiVIDENCE. 

In  a  prosecution  for  gaming,  evidence  held 
not  to  sustain  a  conviction. 

TEd.  Note. — For  other  cases,  see  Gaming,  Dec. 
Dig.  S  98.*] 

Appeal  from  Johnson  County  Court;  J. 
B.  Haynes,  Judge.    ' 

Sam  Lucas  was  convicted  of  playing  and 
betting  at  a  crap  game,  and  he  appeals. 
Reversed  and  remanded. 

Phillips  &  Bledsoe,  for  appelant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 
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RAMSEY,  J.  Appellant  In  this  case  was 
convicted  In  the  county  court  of  Jobnson 
county  of  the  offense  of  unlawfully  playing 
and  betting  at  a  game  played  with  dice, 
called  "craps,'  and  his  punishment  assessed 
at  a  fine  of  $50. 

Many  questions  are  raised  on  the  appeal, 
which  we  deem  unnecessary  to  notice.  Un- 
der our  view  of  the  case,  the  evidence  Is  so 
manifestly  insufficient  to  sustain  a  convic- 
tion that  the  same  must  be  reversed  on  that 
account.  This  is  a  case  almost  Identical 
with,  and  is  a  companion  case  of,  Looper  v. 
State  (Tex.  Cr.  App.)  120  S.  W.  880,  where 
we  held  the  facts  insufficient  It  may  suf- 
fice to  say  that  the  main  witness  relied  up- 
on by  the  state,  John  Steakley,  constable  of 
prechict  No.  1,  on  cross-examination,  among 
other  things,  testified  as  follows:  "I  did 
not  see  any  dice  there.  I  did  not  Bee  the 
defendant  with  any  dice  that  night'  When 
I  was  testifying  about  dice  being  shot  in 
there,  I  was  Just  testifying  from  the  noise 
I  heard.  I  did  not  see  any  dice.  I  did  not 
see  anybody  shoot  any  dice.  It  Is  what  I 
thought  they  were  doing.  That  is  what  I 
thought  from  what  I  heard.  I  did  not  see 
the  defendant  with  any  money  that  night 
I  do  not  know  whether  the  defendant  had 
any  money  that  night,  or  not  I  did  not  see 
the  defendant  make  a  bet  or  wager  of  any 
kind  that  night" 

The  disposition  to  be  made  of  the  case 
renders  it  unnecessary  to  notice  the  many 
other  assignments  of  error  relied  on  by  ap- 
pellant 

The  Judgment  Is  reversed,  and  the  cause 
la  remanded. 


ROBERTS  ▼.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 

1.  Cbiminal  Law  (J  737*)— Tbiai^Question 
FOB  JuBT— Weight  of  Evidence. 

The  juiy  are  the  excluBive  judges  of  the 
facts  proved. 

(Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  |  1703;   Dec.  Dig.  g  737.*] 

2.  Cbiminai.  Law  (I  742*)  —  Tbial  —  Ques- 
tions FOB  JuBY  —  Chkdibusti  of  Wit- 
nesses. 

The  jury  are  the  exclusive  Judges  of  the 
credibility  of  witnesses. 

[Eld.    Note. — For   other   cases,    see   Criminal 
Law,  Cent  Dig.  g  1719;    Dec.  Dig.  %  142.*] 

3.  Criminal  Law  (J  Wl*)  — New  Tbiai.— 
Newlt  Discovebed  Evidence. 

Where,  in  a  homicide  case,  there  was  con- 
siderable evidence  introduced,  pro  and  con,  as  to 
whether  there  was  sufficient  timber,  weeds,  and 
brush  to  olMCure  the  presence  of  decedent  when 
he  was  shot,  so  tiiat  accused  could  not  see  him, 
as  accused  claimed,  alleged  newly  discovered 
testimony,  relating  to  the  physical  condition  of 
the  ground  and  surroundings  of  the  scene  of  the 
tragedy,  embracing  photographic  views  taken  of 
the   place   from  different  angles  of  view,   was 


merely  cumulative,  and  not  groimd  for  a  new 
trial. 

[Ed.  Note. — For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  §  2329 ;   Dec.  Dig.  i  041.«] 

Appeal  from  District  Court,  Houston  Coun- 
ty; B.  H.  Gardner,  Judge. 

Henry  Roberts  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

Moore  &  Sallas,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  manslaughter;  the  punishment  being  as- 
sessed at  four  years  In  the  penitentiary. 

It  would  be  difficult  to  read  a  record  where 
the  contradictions  are  more  numerous  or 
more  critical  than  Is  evidenced  by  the  facts 
found  In  this  record.  The  appellant  Is  a 
stepson  of  the  deceased,  and  was  at  his  home 
when  the  deceased  came  by  and  was  shot 
The  son  of  deceased,  stepbrother  of  appellant, 
testified,  as  did  another  witness,  that  appel- 
lant shot  the  deceased  because  he  was  whip- 
ping his  half-sister,  the  daughter  of  deceased. 
This  daughter,  who  Is  said  to  have  been  chas- 
tised by  her  father,  testified  that  she  was 
not  there  and  her  father  had  not  whipped 
her ;  that  she  was  at  home,  her  father's  resi- 
dence, at  the  time  of  the  homicide,  doing  a 
day's  washing,  and  knew  nothing  of  the 
transaction  until  some  hours  after  the  shoot- 
ing occurred,  and  after  her  father  was 
brought  home  shot  The  deceased  lived  some 
time,  and  made  statements  in  regard  to  how 
the  shooting  occurred,  and  he  stated  each 
time  that  the  shooting  was  accidental.  The 
theory  of  the  defendant  was  that  the  deceas- 
ed was  passing  his  house  bee-hunting,  and 
introduced  evidence  to  that  effect,  and  that 
he  and  his  stepbrother,  Marshall,  son  of  de- 
ceased, had  been  shooting  at  a  target  and 
that  he  (appellant)  fired  the  pistol,  not  know- 
ing that  his  st^father  was  passing ;  that  de- 
ceased could  not  be  seen  by  him,  on  account 
of  weeds,  timber,  and  brush,  and  the  shoot- 
ing was  purely  accidental  and  unintentional. 
One  of  the  state's  witnesses,  who  testifies  to 
the  shooting  as  being  criminal,  was  shown 
not  to  have  been  present  at  the  time  of  the 
shooting.  The  whole  record  Is  full  of  direct 
contradictions  as  to  the  witnesses  and  their 
presence  or  nonpresence  at  the  time  of  the 
difficulty. 

In  this  view  of  the  record  we  are  asked  to 
reverse  the  case  on  account  of  want  of  suffi- 
cient evidence  to  Justify  a  verdict  We  are 
of  opinion  that  this  contention  ought  not  to 
be  sustained.  The  Jury  are  the  exclusive 
judges  of  the  facts  proved  and  the  credibility 
of  the  witnesses.  Whether  the  state's  wit- 
nesses swore  falsehoods  or  not  we  cannot 
say,  and  the  jury  saw  proper  to  believe  their 
version  of  the  matter,  and  convicted.  It 
was  their  province  to  reconcile  these  contra- 
dictory statements,  If  they  could,  or  to  be- 
lieve such  testimony  as  occurred  to  them  to 
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be  proper  to  be  credited.  There  was  a  good 
deal  of  testimony,  also,  in  the  record  with 
reference  to  the  condition  of  the  place,  aa 
to  whether  the  deceased  could  not  have  been 
seen,  as  contended  by  appellant.  The  issue 
on  this  phase  of  the  testimony  was  decidedly 
sharp,  as  it  was  In  regard  to  the  other  issue 
In  the  case,  that  appellant  shot  his  step- 
father on  account  of  the  chastisement  of  his 
sister,  and  whether  he  shot  him  accidentally 
•ind  tinlntentionally.  These  matters  were 
fairly  submitted  to  the  Jury  in  the  charge  of 
the  court,  and,  in  fact,  there  is  no  complaint 
in  regard  to  the  court's  charge  in  relation  to 
tbese  issues. 

The  motion  for  new  trial  is  mainly  baaed 
npon  alleged  newly  discovered  testimony.  We 
are  of  opinion  this  evidence  is  not  newly 
discovered,  within  the  contemplation  of  the 
law;  bnt,  put  in  its  strongest  light  for  ap- 
pellant, it  is  purely  cumulative,  and  related 
only  to  the  physical  condition  of  the  ground 
and  surroundings  of  the  scene  of  the  tragedy. 
It  Is  contended  that  It  could  be  proved  by 
these  witnesses  that  the  state's  testimony 
was  not  correct  in  regard  to  the  timber, 
brash,  and  weeds  about  the  place.  To  sup- 
port this,  after  the  trial)  photographic  views 
were  taken  of  the  place  from  different  angles 
of  view,  and  these  are  appended  to  the  mo- 
tion for  new  trial  and  sent  up  in  the  record. 
As  before  stated,  as  to  whether  or  not  there 
was  sufficient  timber,  weeds,  and  brush  to 
obscure  the  presence  of  deceased  at  the  time 
of  the  shot,  so  that  appellant  could  not  see 
hlxD,  there  was  considerable  evidence  intro- 
difced,  pro  and  con,  during  the  trial.  It  Is 
tberefore  evident  that  the  testimony  upon 
wblch  appellant  sought  his  new  trial,  in  re- 
gard to  this  phase  of  the  case,  is  purely  cu- 
mulative Under  an  unbroken  line  of  deci- 
sions in  Texas,  a  motion  for  new  trial  is  not 
authorized  under  such  circumstances. 

This  disposes  of  the  questions  suggested  for 
revision,  and  we  are  of  opinion  that,  as  pre- 
setted, we  are  not  authorized  to  reverse  the 
Judgment 

Therefore  It  Is  affirmed. 


ENGLISH  V.  STATE. 
(Court  of  CJriminal  A^eals  of  Texas.    Nov.  3, 

CBixnTAL  Law  (J  1109*)— Affibmanck— Suf- 
FiciENCT  OF  Record. 

Where,  on  appeal  from  a  conviction,  the 
record  contains  neither  a  bill  of  exceptions  nor 
a  statement  of  facts,  and  the  motion  for  a  new 
trial  is  not  sent  up  in  the  record,  and  the  tran- 
script contains  only  the  judgment  overruling 
the  motion  for  a  new  trial,  a  notice  of  appeal, 
and  an  order  granting  time  in  which  to  prepare 
a  bill,  the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2897-2902;  Dec.  Dig.  t  1100.*] 

Appeal  from  Hill  County  Court;    Horton 
B.  Porter,  Judge. 


Tom  English  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  record  is  before 
us  without  a  statement  of  facts  or  bills  of 
exceptions.  The  motion  for  new  trial  is  not 
sent  up  in  the  record.  The  transcript  con- 
tains a  judgment  of  the  court  overruling 
the  motion  for  new  trial,  a  notice  of  appeal, 
and  an  order  granting  20  days  in  which  to 
prepare  his  bills  of  exceptions.  No  bills 
were  prepared,  we  presume,  as  none  are 
found  In  the  record. 

There  being  no  question  suggested  for  re- 
vision, the  Judgment  will  be  affli'med;  and 
It  is  so  ordered. 


ENGLISH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1909.) 

CBimNAi.  Law  ({  1094*)— Affibmawcb— Sxtf- 

FICIKNCT  OF  RECOBD. 

Where,  on  appeal,  the  record  contains  nei- 
ther bill  of  exceptions  not  statement  of  facts, 
the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2807,  3204;  Dec.  Dig.  { 
1094.*] 

Appeal  from  Hill  County  Court;  Horton 
B.  Porter,  Judge. 

Tom  English  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

F.  J.  McOord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $25  and  20 
days'  imprisonment  in  the  county  Jail. 

We  find  neither  bill  of  exceptions  nor 
statement  of  facts  In  the  record.  This  being 
the  condition  of  the  record,  there  la  nothing 
authorizing  a  reversal  of  the  case,  and  the 
Judgment  Is  affirmed. 


LEE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  S, 
1909.) 

1.  Labcent  (§  12*)— Elements  of  Offensb— 

Evidence. 

Accused  drove  a  herd  of  cattle  to  town  for 
shipment  to  market.  A  third  person  drove  an- 
other's cattle  into  the  herd,  and  re<]ue9ted  ac- 
cused to  take  them  to  market  and  remit  to  him 
the  money  after  a  sale  of  the  cattle.  The  third 
person  was  seen  in  conjunction  with  accused  in 
driving  the  cattle.  Held,  that  accused,  if  not  en- 
gaged in  the  original  taking,  could  at  most  be 
convicted  of  receiving  stolen  property,  knowing 
it  to  be  stolen. 

[EM.    Note.— For    other    cases,    see    Larceny, 
Cent  Dig.  I  22 ;   Dec.  Dig.  g  12.*] 
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2.  Cbhiinai,  Law  (§§  703,   764*)  —  Instbuc- 
TioNH— Weight  o»  Bvidencb. 

An  instruction,  on  a  trial  for  theft,  that 
possession  of  recently  stolen  property,  without 
an  opportunity  to  explain  possession,  does  not 
justify  a  conviction,  but  should  be  considered 
as  a  circumstance,  and  that,  if  accused  failed 
to  explain  his  possession,  which  was  of  a  chaiv 
acter  demanding  an  explanation,  the  jury  must 
be  satisfied,  to  warrant  a  conviction,  that  his 
possession  was  personal,  recent,  and  exclusive, 
was  erroneous,  as  on  the  weigrht  of  evidence. 

[E2d.  Note. — ^For  other  cases,  see  Criminal 
lAw.  Cent.  Dl|t.  »  1781-1748,  1752, 1768,  1770; 
Dec.  Dig.  §§  703,  764.»] 

Appeal  from  District  Court,  Young  Coun- 
ty;    E.    W.    Nicholson,    Special    Judge. 

H.  L.  Lee  was  conrlcted  of  cattle  theft,  and 
be  appeals.    Reversed  and  remanded. 

John  C.  Kay,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
theft  of  cattle,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  penitentiary. 

The  evidence  In  this  case  shows  that  ap- 
pellant, while  driving  some  cattle  to  Graham 
for  shipment  to  Ft  Worth,  passed  through 
the  prosecuting  witness'  pasture.  Appellant 
swears  one  Ed  Poe  drove  a  bunch  of  cattle 
Into  the  herd  that  was  being  driven  by  him 
{appellant).  Appellant  farther  states  that  Poe 
subsequently  requested  blm  to  take  the  cat- 
tle that  he  had  placed  in  appellant's  bunch 
to  Ft  Worth,  and  remit  the  money  to  Poe 
after  selling  the  cattle  at  Ft  Worth.  The 
evidence  shows,  from  other  witnesses,  that 
Ed  Poe  was  seen,  in  conjunction  with  ap- 
pellant, driving  a  bnncb  of  cattle  at  the  time 
in  question. 

1.  Under  this  state  of  facts  the  court  charg- 
ed the  Jury  as  follows:  "The  defendant  sets 
up  as  a  defense  In  this  case  that  the  head  of 
cattle  mentioned  in  the  Indictment  together 
with  15  others,  were  by  one  EA  Poe  turned 
Into  a  bunch  of  about  40  head  of  cattle 
which  defendant  owned  and  was  then  driv- 
ing to  Graham,  Tex.,  for  shipment  to  and 
sale  at  Ft.  Worth,  and  that  the  said  Poe 
directed  defendant  to  ship  said  cattle  to  Ft 
Worth  and  sell  same  with  his  (defendant's) 
cattle,  and  to  send  him  (Poe)  at  Ardlngton, 
Ind.  T.,  a  check  for  the  proceeds  of  same. 
Now,  If  you  find  and  believe,  from  the  evi- 
dence In  this  case,  that  the  said  Ed  Poe  did 
turn  into  defendant's  bunch  of  cattle,  the 
head  of  cattle  mentioned  in  the  indictment, 
with  others,  and  that  the  said  Poe  did  in- 
struct the  defendant  to  ship  the  same  to  Ft 
Worth  and  sell  the  same  with  his  (defend- 
ant's) cattle,  and  to  send  to  him  (said  Poe)  at 
Ardlngton,  Ind.  T.,  a  check  for  the  proceeds 
of  same,  and  If  you  further  believe  that  the 
defendant  accepted  said  cattle  for  shipment 
and  sale  as  aforesaid,  and  that  he  did  ship 
the  said  cattle  to  Ft  Worth,  and  there  did 
sell  the  same  and   remit  the  proceeds  by 


check  to  the  said  Ed  Poe  at  Ardlngton.  Ie'* 
T.,  and  If  yon  further  believe  that  the  t 
fendant  took  no  part  and  had  nothing  to  '•^■ 
with  the  original  stealing  or  taking  of  tLv 
cattle  (that  Is,  if  they  were  stolen,  or  taken-^ 
then  you  will  acquit  the  defendant  and  sa. 
by  your  verdict  not  guilty."  t 

This  charge  is  erroneous.    Appellant  wouia 
not  be  guilty  of  the  theft  of  the  cattle.   If 
Poe,  without  appellant  consenting,  drove  the 
cattle  Into  appellant's  bunch.    He  might,  un- 
der a  proper  state  of  facts,  be  convicted  of 
receiving  stolen  property;    but  If  appellant 
had  nothing  to  do  with  the  original  taking 
of  the  cattle,  but  subsequently  received  same 
from  Poe,'and  carried  them  to  Ft  Worth,  and 
sold  them,  the  utmost  that  he  should  be  con- 
victed for  would  be  for  receiving  stolen  prc^i- 
erty,  knowing  It  to  be  stolen.     It  follows, 
therefore,  the  charge  of  the  court  is  errone- 
ous.    Tucker  v.  State,  21  Tex.  App.  699,  2 
S.  W.  893 ;   Boyd  v.  State,  24  Tex.  App.  570, 
6  S.  W.  853,  5  Am.  St  Rep.  90S.    It  follows 
that  the  court  should  have  instructed  the 
Jury,  as  above  suggested,  that  If  appellant 
was  not  engaged  in  the  original  taking  of 
the  cattle  In  question,  they  should  find  him 
not  guilty,  regardless  of  whether  he  sold  the 
cattle  subsequently  or  not  * 

2.  The  sixth  paragraph  of  the  court's 
charge  is  as  follows:  "You  are  further  in- 
structed that  if  you  believe,  from '  the  evi- 
dence, that  the  property  alleged  to  have  been 
stolen  (if  stolen)  was  recently  thereafter 
found  in  the  possession  of  the  defendant,  and 
that  the  circumstances  connected  with  his 
possession  were  of  such  a  character  as  to 
demand  of  him  an  explanation  of  his  posses- 
sion, and  he  failed  or  refused  to  make  such 
explanation,  then  you  are  instructed  that  be- 
fore you  would  be  warranted  In  finding  him 
guilty  from  such  circumstances  of  possession 
alone,  you  must  be  satisfied  that  his  posses- 
sion was  personal,  was  recent  was  exclusive, 
was  unexplained,  and  that  it  Involved-  a  dis- 
tinct and  conscious  assertion  of  property  by 
the  defendant  and  if  any  of  these  constitu- 
ents are  wanting,  the  defendant  is  entitled  to 
be  acquitted."  The  seventh  paragraph  of  the 
court's  charge  is  as  follows:  "Ybu  are  fur- 
ther instructed  that  possession  of  recently 
stolen  property,  without  an  opportunity  of 
explaining  his  possession,  is  not  sufllcient  of 
Itself,  to  warrant  a  conviction  for  theft  but 
should  be  considered  by  you  as  a  circum- 
stance in  the  case,  in  connection  with  the 
other  evidence  In  the  case."  These  charges 
are  not  correct  See  Wheeler  v.  State,  34  Tex. 
Cr.  R.  350,  30  S.  W.  913;  Berry  v.  State, 
37  Tex.  Cr.  R.  44,  38  S.  W.  812;  Webb  v. 
State,  8  Tex.  App.  118;  Mask  v.  State,  34 
Tex.  Cr.  R.  138,  31  S.  W.  408.  These  charges 
are  upon  the  weight  of  evidence. 

For  the  errors  pointed  out  the  Judgment 
Is  reversed,  and  the  cause  Is  remanded. 
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WHITB  T.  STATE, 
^urt  of  Criminal  Appeals  of  Texas.     Not.  8, 
1900.) 
J .  Witnesses  (j  381*)  —  Impbachuent — Coa- 

BOBOBATION. 

In  a  prosecution  for  theft  of  a  lawn  mower, 
.estlmony  of  an  o£Scer,  who  recovered  the  mower 
at  accused's  hoase,  offered  after  the  owner  had 
testified  to  going  with  the  officer  there  and 
identifying  it,  and  after  evidence  had  been  intro- 
duced impeaching  tlie  owner's  general  reputation 
for  truth,  as  to  statements  by  the  owner  as  to 
how  he  identified  the  mower,  was  not  admis- 
sible to  show  that  the  owner  made  the  same 
statements  out  of  court  as  to  its  identification  as 
at  trial ;  accused  not  being  present  when  such 
statements  were  made. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent.  Dig.  f  1167 ;   Dec.  Dig.  §  861.*] 

2.  liABCENT  (§  S2*)— AOUIBSION  OF  EVIDENOK. 

In  a  prosecution  for  theft  of  a  mower,  ac- 
cused, claiming  that  he  bought  it  from  others, 
and  paid  part  down,  and  subsequently  paid  the 
remaining  2a  cents,  could  show  that  he  paid  the 
money  for  the  mower,  and  evidence  that  he 
statea  at  the  time  what  he  paid  the  25  cents  for, 
-was  admissible. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  I  147 ;  Dec  Dig.  {  52.*] 

3.  Witnesses   (|   337*)— Impeachment— Con- 
viction OF  Cbime — Remoteness. 

In  a  prosecution  for  theft,  evidence  that  ac- 
cused iiad  been  sent  to  the  penitentiary  24  or 
25  years  before  for  roU)ery  was  not  admissible, 
being  too  remote;  bat  evidence  that  be  bad 
pleaded  guilty  to  the  crime  of  theft  4  or  5  years 
before  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1132;   Dec  Dig.  S  337.*] 

Appeal  from  EIUs  County  Court;  J.  T. 
Spencer,  Judge. 

Ed  White  was  convicted  of  theft,  and  be 
appeals.    Reversed  and  remanded. 

F.  J.  McCord,  AsBt  Atty.  Gen.,  for  tne 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft,  and  his  punishment  assessed  at  a  fine 
of  $25. 

1.  Appellant  was  charged  with  stealing  a 
mower.  BUI  of  exceptions  K'o.  1  shows  the 
state  Introduced  Sim  Allen,  prosecuting  wit- 
ness, who  testified  that,  a  short  while  prior 
to  August  1,  1908,  his  lawn  mower  was  stol- 
en from  where  he  kept  It  under  the  floor  of 
his  house;  that  he  notified  the  officers,  and 
about  August  10,  1908,  the  deputy  sheriff 
came  to  him  and  had  him  go  to  defendant's 
house,  to  see  if  he  could  Identify  a  mower 
there,  which  he  did,  and  which  was  ex- 
hibited to  the  court;  and  said  witness  said 
he  could  identify  the  mower  by  the  manu- 
facturer's brand  upon  it,  the  number,  the 
fact  that  It  had  been  filed  on  the  wrong 
side  of  the  blade,  and  by  a  little  cord,  which 
had  caught  in  the  axle,  and  worked  down  In- 
to an  opening,  and  twisted  around  the  axla 
Thereafter  the  state  Introduced  the  deputy 
sheriff,  who  testified  to  the  fact  of  Sim  Al- 
len reporting  ,the  theft  of  his  lawn  mower, 
and,  further,  that  he  found  the  lawn  mower 


exhibited  In  court  at  appellant's  h6use,  and 
went  to  Sim  Allen's  house  to  get  blm  to 
see  If  be  could  identify  It,  and  took  Iilm  to 
where  the  mower  was.  The  state  asked  blm 
what  Sim  Allen  said  he  could  identify  It  by. 
The  witness  was  asked  if  defendant  was  pres- 
ent when  Sim  Allen  told  him  bow  he  Identi- 
fied the  mower,  and  he  said,  "No."  Appel- 
lant objected  to  him  detailing  the  statements 
so  made;  the  defendant  not  being  present, 
same  being  hearsay  and  Immaterial.  "Be  It 
further  remembered  that  appellant  had  there- 
tofore Introduced  witnesses  who  testified  that 
Sim  Allen's  general  reputation  for  truth  and 
veracity  In  the  neighborhood  where  be  lived 
was  bad,  but  no  evidence  was  or  had  l>een 
offered  to  Impeach  him,  In  that  he  had  made 
contradictory  statements.  The  state  Insist- 
ed that.  Inasmuch  as  the  defendant  had  In- 
troduced evidence  Impeaching  Sim  Allen's 
general  reputation  for  truth  and  veracity, 
they  had  the  right  to  strengthen  and  cor- 
roborate his  testimony  by  showing  tbat  he 
had  made  the  same  statements  out  of  court 
that  he  did  In  court  The  objection  being 
overruled,  the  witness  testified  as  follows: 
'When  Sim  and  I  got  to  the  mower,  Sim  look- 
ed at  it  and  said  he  thought  U  was  his. 
He  then  got  down  over  It  and  positively  Iden- 
tified it  as  his,  and  said  he  knew  It  by  the 
brand,  and  by  the  fact  that  there  were  some 
scratches  where  his  boy  had  filed  the  blades 
on  the  wrong  side,  and  by  the  fact  that  a 
little  string  had  become  wrapped  somewhere 
on  the  mower,  I  cannot  say  exactly  where 
he  said  the  string  was.  I  did  not  examine, 
nor  see  the  string.  Defendant  was  not  pres- 
ent when  these  statements  were  made.' " 
This  testimony  was  not  admissible.  The  ev- 
idence for  the  defense  shows  that  appellant 
agreed  to  pay  $2.50  for  the  mower,  but  at 
the  time  he  bought  same  from  two  strange 
white  men  he  only  had  $2.25;  that  subse- 
quently be  paid  them  the  25  cents. 

The  defense,  as  shown  by  bill  of  exceptions 
No.  2,  placed  a  witness  on  the  stand,  and 
asked  the  witness  the  following  question: 
"Did  defendant  then  and  there  state  what 
he  paid  the  men  the  25  cents  for?"  This 
testimony  was  admissible.  It  was  proper  to 
prove  that  he  paid  the  money. 

2.  Bin  of  exceptions  No.  3  shows  that, 
while  appellant  was  ad  Ote  stand  In  his  own 
behalf,  on  cross-examination,  the  state's  coun- 
sel asked  him  the  following  question:  "Have 
you  ever  been  In  the  penitentiary?"  Appel- 
lant objected,  on  the  ground  that  the  ques- 
tion was  too  general,  and  did  not  llmlC  the 
time  to  a  time  sufficiently  recent  to  make 
proof  of  a  felony  charge  for  Impeachment 
purposes,  and  that  the  answer  would  be  Ir- 
relevant, Immaterial,  and  prejudicial.  The 
court  overruled  appellant's  objection,  and 
compelled  appellant  to  answer  that  be  had 
once  been  In  the  penitentiary.  When  wit- 
ness was  tendered  back  to  appellant's  conn- 
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B(A  for  furtb^'  examination,  appellant  aald 
It  was  24  or  25  years  ago  that  he  was  sent 
to  the  penitentiary  for  robbery.  Appellant 
then  asked  that  the  jnry  be  Instructed  to 
disregard  the  testimony  that  appellant  bad 
been  to  the  penitentiary  for  any  purpose, 
which  request  was  overruled.  The  court  ap- 
proves the  bill,  with  the  explanation  that 
"defendant  admitted,  in  addition  to  the  mat- 
ters alleged  in  the  foregoing  bill,  be  had  4 
or  5  years  ago  pleaded  guilty  to  the  crime 
of  theft  iB  the  county  court  of  Ellis  county." 
The  latter  statement  is  not  remote,  and  there- 
fore admissible;  but  the  former  statement 
was  clearly  inadmissible,  on  the  ground  that 
same  was  too  remote. 

For  the  errors  suggested,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 


EVANS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nor.  S, 
1009.) 

1.  Cbiuinal  IiAW  (S  666*)— Evidenob— Wit- 
nesses. 

The  county  attorney  may  put  any  witness 
on  the  stand  he  sees  fit,  and  he  need  not  call 
the  prosecutor  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1567-1575;  Dec.  Dig.  f 
666.*] 

2.  Cbihirai.  Law  (I  392*)— Evidence— Wit- 
nesses. 

The  county  attorney  may,  to  explain  why 

the  prosecutor  is  not  called  as  a  witness,  prove 

by  a  qualified  witness  that  prosecutor  is  insane. 

[Ed.    Note.— For    other   cases,    see    Criminal 

Law,  Cent.  Dig.  §852;   Dec.  Dig.  i  392.*] 

3.  Assault  and  Batiebt  (§  67*)— Sklf-De- 

rENSE. 

Where  it  reasonably  appeared  to  one,  judg- 
ing from  the  circumstances  surrounding  him  at 
the  time  when  an  assault  was  made  on  him,  that 
be  was  in  danger  of  death  or  serious  bodily  in- 
jury, he  could  act  on  the  appearances,  whether 
subsequent  events  showed  that  the  appearances 
were  real  or  not 

[Sa.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  96;   Dec.  Dig.  {  67.»] 

4.  ASSAIILT  AND  Batteby  (§  97*)— Vebdict— 

SUFFICIENCT. 

The  jury,  on  a  prosecution  for  assault  must 
find  the  grade  of  the  offense,  whether  aggra- 
vated or  simple  assault;  and  a  verdict  merely 
finding  accused  guilty,  and  assessing  his  punish- 
ment at  a  fine,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  S  151 ;  Dec.  Dig.  %  97.*] 

Appeal  from  Delta  County  Court;  C.  C 
Dunagan,  Judge. 

Tab  Evans  was  convicted  of  an 'assault, 
and  he  appeals.    Reversed  and  remanded. 

Lane  &  Ratllff,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault,  and  his  punishment  assessed  at 
a  fine  of  |5. 

1.  Bill  of  exceptions  No.  1  complains  tbat 
the  cotirt  refused  to  require  the  county  at- 


torney to  place  upon  the  witness  stand  the 
alleged  Injured  party,  Andrew  Winfrey,  in 
order  to  test  bis  mental  qualifications  as  a 
witness;  the  said  Andrew  Winfrey  being 
present  in  court,  and  the  county  attorney 
having  placed  Andrew  Winfrey's  father,  I. 
N.  Winfrey,  upon  the  witness  stand  for  the 
purpose  of  proving  said  Andrew  Winfrey's 
mental'  Incapacity,  because  under  the  dlrec- 
tR>n  of  the  court  the  mental  qualifications 
of  the  alleged  injured  party  should  have 
been  tested,  before  offering  proof  by  some 
other  person  that  he  was  mentally  unable  to 
testify,  and  because  the  best  evidence  of 
which  the  case  was  susceptible  should  have 
been  introduced.  If  possible.  In  the  first 
place,  the  county  attorney  could  put  any  wit- 
ness on  the  stand  he  saw  fit  There  is  no 
law  that  requires  him  to  put  the  prosecuting 
witness  on  the  stand,  whether  he  is  crazy  or 
not;  and  if  the  father  of  the  prosecuting  wit- 
ness was  placed  upon  the  stand,  and  prop- 
erly qualified  to  testify  about  his  insanity, 
there  could  be  no  error  In  tbis  action,  in  or- 
der to  explain  why  the  main  witness  and  par- 
ty aggrieved  was  not  pieced  upon  the  stand. 
The  insanity  of  the  prosecuting  witness 
might  also  be  quite  germane,  to  indicate 
whether  or  not  appellant  had  any  reason  for 
making  an  assault  upon  him.  Tbis  matter, 
however,  is  not  presented  in  such  way  that 
we  can  tell  for  what  purpose  this  testimony 
was  introduced. 

2.  Appellant  excepted  to  the  ninth  para- 
graph of  the  court's  charge,  because  the  court 
instructed  the  jury  that  a  person  has  a  right 
to  defend  himself  against  any  assautt  or 
threatened  assault  upon  his  person  calculated 
to  inflict  serious  bodily  injury,  and  to  a  vio- 
lent attack,  because  this  instructicni  limited 
defendant's  defense  to  serious  bodily  injury, 
and  to  a  violent  attack.  The  charge  of  the 
court  is  as  follows:  "You  are  instructed  that 
self-defense  is  a  defensive,  not  an  offensive, 
act,  and  must  not  exceed  the  bounds  of  mere 
defense  and  prevention.  There  must  be  an 
apparent  necessity  to  vrard  off  by  force  some 
unlawful  and  violent  attack;  and  a  person 
attacked  must  decide  for  himself,  at  his  peril, 
as  to  whether  the  circumstances  In  which  be 
is  placed,  and  upon  which  he  acta,  are  such 
as  to  furnish  a  reasonable  apprehension  of 
danger.  A  person  has  a  right  to  defend  him- 
self against  any  assault  or  threatened  assault 
upon  his  person  calculated  to  inflict  serious 
bodily  injury,  and  It  is  not  essential  to  his 
perfect  right  of  self-defense  that  the  danger 
be  real  or  actually  exist.  If  it  Is  apparent" 
This  charge  is  erroneous,  in  that  it  limits 
appellant's  right  of  self-defense,  by  stating 
that  he  must  decide  whether  the  assault  Is 
violent  at  his  peril.  It  is  true,  in  a  subse- 
quent portion  of  the  charge,  this  is  somewhat 
changed  or  qualifled;  but  still  appellant  does 
not  have  to  decide  at  his  peril  that  the  as- 
sault Is  being  made  or  about  to  be  made,    If 
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It  reasonably  appeared  to  blm,  judging  from 
all  the  circumstances  surrounding  him  at  the 
time  the  assault  is  made,  that  bis  life  or  per- 
son was  In  danger  of  death  or  serious  bodily 
Injury,  he  baa  a  right  to  act  on  said  ap- 
pearances, regardless  of  whether  subsequent 
events  show  said  appearances  are  real  or  not 
So  there  Is  nothing  that  a  defendant,  acting 
upon  the  perfect  right  of  self-defense,  has 
to  do  at  bis  perlL    The  charge  is  incorrect. 

3.  The  fourteenth  paragraph  of  the  court's 
charge  is  as  follows:  "If  you  should  find  the 
defendant  not  guilty  of  an  aggravated  assault 
and  battery,  but  believe  that  the  defendant 
is  guilty  of  a  simple  assault  and  battery,  the 
form  of  your  verdict  will  be:  'We,  the  Ju- 
ry, find  the  defendant  guilty,  and  assess  bis 

fine  mt   ^ ,   filling  In   the  the 

amount  agreed  ui>on  by  you,  to  be  not  less 
than  $5  nor  more  than  $25."  The  objection 
to  said  instruction  Is  that  it  does  not  tell  the 
jury  to  find  the  grade  of  the  offense,  and,  If 
they  found  him  guilty  of  simple  assault,  to 
8o  state  in  their  verdict.  This  question  has 
been  repeatedly  before  this  court,  and  with 
imbroken  uniformity  we  have  held  that  a  Ju- 
ry must  find  the  grade  of  the  offense.  In  this 
case  the  jury  merely  found  appellant  guilty, 
and  assessed  bis  punishment  at  a  fine  of  $5, 
without  stating  the  grade  of  the  offense. 
Hays  v.  State,  33  Tex.  Cr.  R.  548,  28  S.  W. 
a03;  Bowen  v.  State,  28  Tex.  App.  498,  13 
8.  W.  787;  Aycock  v.  State  (Tex.  Cr.  App.) 
115  8.  W  590;  Moody  v.  State  (Tex.  Cr. 
App.)  105  S.  W.  1127. 

FcM-  the  error  suggested,  the  Judgment  la 
reversed,  and  the  cause  Is  remanded. 


BOYD  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 

1.  CBmiNAi'  Law  (J  364*)— Evidkwce— Rbs  ; 
Gestae. 

A  statement  by  accnsed,  Jnst  prior  to  bis  ' 
entering  a  schoolhouse  and  disturbing  religious 
worship,  in  answer  to  a  warning  by  witness  , 
that,  if  the  meeting  was  disturbed,  somebody 
would  reirart  accused  and  bis  compauions,  "By  [ 
(3od,  you  would  not  do  it,"  was  admissible  as  ' 
res  gestffi.  I 

[Ed.    Note.— For   other   cases,    see    Criminal  ' 
Law,  Cent.  Dig.  H  808,  810;   Dec.  Dig.  {  364.»]  , 

2.  Cbiminal  Law   (§  1169*)— Admission  op 
Evidescb:— Pbejumce. 

Where  accused  was  subjected  to  the  mini- 
mnm  punishment  for  disturbing  a  religious 
assemblyj  he  was  not  prejudiced  by  the  errone- 
ous admission  of  evidence  of  a  state's  witness 
that,  after  warning  defendant  and  his  compan- 
ious  not  to  disturb  the  meeting,  witness  left  the 
services  because  he  thought  there  was  going  to 
be  a  disturbance. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig;  f  3143;   Dec.  Dig.  {  1169.*] 

Appeal  from  Kaufman  County  Court; 
Thos.  R.  Bond,  Judge. 

Carl  Boyd  was  convicted  of  disturbing  re- 
ligloas  worship,  and  be  appeals.     Affirmed. 


F.  X  McC^ord,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
disturbing  religious  worship,  and  his  pun- 
ishment assessed  at  a  fine  of  $25. 

The  bill  of  exceptions  in  the  record  dis- 
closes the  following  facts:  M.  A.  Thomas, 
state  witness,  in  his  examination  in'  chief 
by  the  county  attorney,  after  he  had  already 
testified  that  he  went  out  of  the  schoolhouse 
and  met  Henry  Pritcbett,  Lacy  Jones,  and 
defendant,  Carl  Boyd,  near  the  door  thereof, 
and  warned  them  not  to  go  in  the  house,  and 
not  to  disturb  the  people,  as,  If  they  did, 
somebody  would  report  them,  and  defendant 
then  and  there  said,  "By  God,  you  would 
not  do  It,"  etc.,  and  that  when  he  went  out 
of  the  house  be  went  out  to  the  arbor  and 
sat  down,  and  never  went  back  any  more, 
then  the  county  attorney  propounded  to  him 
the  further  question,  to  wit:  "Why  did  you 
leave  the  house,  and  go  to  the  arbor,  and 
sit  there  until  the  services  ended  in  the 
schoolhouse?"  to  which  question  the  witness 
answered  that  be  left  the  house,  and  went 
out  to  the  arbor,  and  stayed  there  until  the 
services  were  over,  because  he  thought  there 
wag  going  to  be  disturbance.  Appellant  ob- 
jected to  the  answer  of  the  witness,  because 
It  was  the  expression  of  witness'  opinion, 
because  it  was  Irrelevant  evidence,  and  in- 
competent, and  was  calculated  to  unjustly 
influence  the  minds  of  the  Jury  against  de^ 
fendant.  Part  of  this  testimony  was  admis- 
sible, because  same  was  part  of  the  res  ges- 
tae of  the  act  of  disturbing  the  congregation, 
since  appellant  Immediately  entered  the 
bouse  where  religious  worship  was  In  prog- 
ress, and  there  the  disturbance  took  place. 
This  declaration  of  appellant  to  the  witness 
was  part  and  parcel  of  one  continuous  trans- 
action. We  do  not  believe  that  the  reason 
why  witness  did  not  also  enter  the  house 
was  admissible;  but.  In  view  of  the  fact 
that  the  Jury  gave  appellant  the  minimum 
punishment,  It  could  not  operate  a  reversal 
of  the  case. 

There  are  various  exceptions  urged  to  the 
charge  of  the  court;  but  the  same  is  in  the 
usual  stereotyped  form,  and  properly  pre- 
sented every  phase  of  the  evidence  to  the 
Jury. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 


ELKINS  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 

1.  Cbiminal   Law   ({   614*)— Continuance- 
Absent  Witness. 

In  a  burglary  case,  where  an  application 
for  second  continuance  showed  that  a  nonresi- 
dent witness,  who  was  sick,  would  testify  that 
the  goods  that  accused  was  found  in  possession 
of,  aud  that  were  claimed  by  prosecuting  wit- 
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ness  as  having  been  stolen  from  his  store,  were 
the  property  of  such  absent  witness,  she  having 
had  a  store  in  the  village  where  the  burglary 
was  alleged  to  have  occurred,  and  that  none  of 
the  property  relied  upon  by  the  state  to  con- 
vict accused  by  possession  alone  was  taken 
from  prosecuting  witness'  house,  except  a  pair 
of  shoes,  about  which  accused's  testimony  show- 
ed the  absent  witness  Icnew  nothing,  the  wit- 
ness' testimony  was  material,  and  it  was  error 
to  refuse  the  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  614.  •] 

2.  Cbiminal  Law  (g  369*)— ADMissiBiLirr 
OF  Evidence— Idbntitication  of  Goods  in 
Accused's  Possession  as  Belonoinq  to 
Third  Persons. 

In  a  burglary  case,  evidence  of  the  Identifi- 
cation of  goods  in  accused's  possession  by  third 
persons  as  belonging  to  them  was  inadmissible. 
[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  g  369.*] 

3.  BUBOI.ABT  (§  31*)— ADHISSIBIUTT  OF  BVI- 

DBNCE— SuiNo  Out  of  Search  Warrant. 
In  a  burglary  case,  evidence  that  a  search 
warrant  had  been  sued  out,  either  by  the  prose- 
cnting  witness  or  by  a  third  person,  was  inad- 
missible. 

[E2d.  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  §  31.*] 

4.  Criminal  Law  (S  427*)— Admissibilitt 
OF  Evidence — Acts  not  Bbouout  Houb  to 
Accused. 

In  a  burglary  case,  evidence  of  acts  of 
third  persons  as  to  carrying  property  from  the 
burglarized  house  and  secreting  it,  not  brought 
home  to  accused,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  427.*] 

Appeal  from  District  Court,  Wilson  Coun- 
ty;   £.  A.  Stevens,  Judge. 

George  Elkins  was  convicted  of  burglary, 
and  appeals.    Reversed  and  remanded. 

F.  H.  BurmelBter,  C.  F.  Elkins,  and  X  E. 
Canfield,  for  appellant  F.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  bis  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 

Appellant  filed  a  second  application  for 
continuance  for  the  want  of  the  testimony 
of  Ola  Elkins,  his  daughter,  which  witness 
resides  in  the  dty  of  San  Antonio,  Bexar 
county.  The  application  discloses  that  on 
April  19,  1909,  appellant  applied  to  the  clerk 
of  the  court  for  a  nonresident  subpoena  for 
the  witness,  which  was  duly  Issued  and  sent 
to  the  sheriff  of  Bexar  county  by  due  course 
of  mail,  which  subpoena  was  returned  May 
10,  1909,  indorsed  and  duly  executed  as  to 
the  witness  Ola  Elkins;  that  on  the  call  of 
the  docket  May  10,  1909,  the  appellant  caus- 
ed an  attachment  to  issue  by  order  of  the 
court  for  the  said  witness  Ola  Elkins,  and 
on  May  14,  1909,  the  appellant  again  caused 
an  attachment  to  issue  for  the  absent  wit- 
ness, directed  to  the  sheriff  of  Bexar  coun- 
ty ;  that  none  of  the  attachments  have  been 
returned  to  the  court,  showing  how  same 
have  been  executed,  but  on  the  17th  day  of 
May,  1909,  J.  E.  Wiseman,  the  district  clerk 


of  the  court,  received  the  following  letter: 
"Dear  Sir:   Witness  Miss  Ola  Elkins  is  sick 
and  unable  to  attend  court     The  doctor's 
certificate  and  return  will  follow  to-morrow. 
Respectfully,  B.  L.  Llndsey,  Sheriff."     Sub- 
sequently the  attachments  were  returned,  to- 
gether with  the  doctor's  certificate.    Appel- 
lant further  showed  to  the  court  that  said 
witness  Ola  Elkins  is  now  sick  In  bed,  and 
under  process,  and  unable  to  attend  the  pres- 
ent term  of  court    The  application.  In  sub- 
stance,   shows   that   appellant   would   have 
proved  by  said  witness,  if  present,  that  the 
goods  appellant  was  fonnd  In  possession  of, 
that  were  claimed  by  prosecuting  witness  as 
having    been    secured    by    burglarizing    his 
store,  were  the  property  of  said  Ola  Elkins, 
she  having  had  a  store  in  the  village  where 
the  burglary  is  alleged  to  have  occurred  and 
accumulated  the  property  in  question  from 
divers  and  sundry  parties ;  that  the  witness 
would  have  sworn  that  none  of  said  prop- 
erty relied  upon  by  the  state  to  convict  ap- 
pellant by  possession  alone  was  taken  from 
the  prosecuting  witness'  house,  save  and  ex- 
cept a  pair  of  red  shoes,  that  seemed  to  have 
been  missed,  according  to  the  testimony,  from 
prosecuting  witness'  house  some  two  or  three 
weeks  before  appellant  was  arresled.     But 
notwithstanding  that  appellant  swears  that 
this  particular  pair  of  shoes  was  taken  from 
prosecuting  witness'   house  by   a   Mexican, 
and  put  under  the  side  of  the  house  of  prose- 
cuting  witness,    and   that   he   subsequently 
went  and  took  same  to  his  borne,  thereby  ex- 
cluding the  idea  that  his  daughter  knew  any- 
thing about  this  particular  pair  of  shoes. 
Yet  the  record  Is  replete  with  the  fact  that 
divers  and  sundry  other  goods  were  claimed 
by  prosecuting  witness  as  his  property  that 
were  found  In  possession  of  the  appellant,  in 
addition  to  the  pair  of  shoes.    So  we  cannot 
say  to  what  extent  the  Jury  convicted  appel- 
lant of  burglary  on  the  theory  of  his  posses- 
sion of  the  other  goods  other  than  the  pair 
of  shoes.     This,  then,  makes  the  testimony 
of  the  absent  witness  quite  material.    Appel- 
lant swears,  however,  that  the  witness  knew 
the  goods  in  question  were  her  goods,  and 
me  diligence,  while  controverted.  Is  not  snfll- 
dently   combated    to   have   authorized   the 
court  to  refuse  the  second  application  for 
continuance.    It  follows,  therefore,  that  the 
court  erred  in  refusing  same,  for  which  the 
Judgment  must  be  reversed. 

In  view  of  another  trial,  we  would  suggest 
that  no  evidence  of  the  fact  of  other  parties 
identifying  goods  in  possession  of  appellant 
as  belonging  to  them  be  admitted.  Nor  does 
the  fact  that  a  search  warrant  was  sued  out 
by  another  and  different  party  than  the 
prosecuting  witness,  or  that  the  prosecuting 
witness  sued  out  a  search  warrant,  if  he  did 
sue  out  one,  constitute  legitimate  evidence  to 
be  introduced  against  appellant  For  a  dis- 
cussion of  this  matter,  see  Denton  v.  State, 
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42  Tex.  Cr.  R.  427,  60  S.  W.  670.  The  learn- 
ed trial  court,  it  might  be  added,  explains 
the  bills  of  exception  complaining  of  the  in- 
troduction of  the  matters  suggested  by  stat- 
ing no  exception  was  taken  to  same.  We 
therefore  suggest  upon  another  trial  that  this 
testttnony  should  not  be  introduced.  We 
might  further  add  that  the  extraneous  acts 
of  third  parties  as  to  carrying  property  from 
the  house  and  secreting  same  in  a  water- 
closet,  or  In  the  weeds,  which  acts  were  not 
brought  home  to  appellant,  should  also  not 
be  admitted. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded. 


WALKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Not.  8, 

1909.) 

IWTOXICATINQ  fjQTTOBS  (§  239*)— GIVING  LlQ- 
UOBS  TO  MiNOB  —  PBOSECUTION  —  INSTBUO- 
TIONS. 

Acts  30th  Leg.  1007,  p.  216,  c.  116,  pro- 
viding for  the  punishment  of  one  who  shall  sell, 
give,  or  cause  to  be  sold  or  given,  or  "be  in  any 
way  interested  in  the  sale,  gift,  or  delivery" 
of  liquors  to  a  minor,  enlarges  the  scope  of  Pen. 
Code  1895,  art.  400,  providing  for  the  punish- 
ment of  any  person  who  shall  knowinely  sell, 
give,  or  cause  to  be  sold  or  given  any  liquor  to 
a  minor.  Held  that,  where  an  information  was 
based  on  Pen.  Code  1895,  art.  400,  an  instruc- 
tion authorizing  a  conviction  if  defendant  "was 
instmmental  or  in  any  way  concerned"  in  giv- 
ing liqnor  to  a  minor  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  U  343,  845;  Dec.  Dig.  f 
239;*] 

Appeal  trom  Delta  County  Court;  0.  C 
Dunagan,  Judge. 

Tnllle  Walker  was  convicted  of  unlawfully 
giving  Intoxicating  liquor  to  a  minor,  and  he 
appeals.    Reversed  and  remanded. 

Lane  &  Ratllff,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged,  by 
information  filed  In  the  county  court  vi  Del- 
ta county,  with  unlawfully  giving  intoxica- 
ting liquor  to  a  minor,  and  his  punishment 
assessed  at  a  fine  of  $25. 

The  charge  is  made  substantially  in  this 
language:  "*  •  *  Did  then  and  there  un- 
lawfully and  knowingly  give  and  cause  to  be 
given  spirituous,  vinous,  and  intoxicating  liq- 
uor to  Wm.  OUlesple,  the  said  Wm.  Gillespie 
then  and  there  being  a  person  under  the  age 
of  21  years,  without  the  written  consent  of 
the  parent  or  guardian,  or  of  some  one  standr 
ing  In  the  place  and  stead  of  the  parent  and 
guardian,  of  him,  the  said  Wm.  Gillespie." 
The  evidence  showed,  in  substance,  that  Wm. 
GUIespie  was  a  minor,  and  at  some  time  in 
December,  1908,  appellant,  Gillespie,  Emmet 
Taylor,  and  Roland  Walker  went  to  what 
they  called  a  box  supper  at  Jackson's  Chapel, 
in  Delta  cotmty;  that  at  the  time  appellant 


had  a  bottle  of  whisky;  and  that  daring  the 
Journey  to  their  destination  Gillespie  took 
several  drinks  of  this  liquor.  Gillespie  does 
not  make  it  quite  certain  In  bis  testimony 
who  it  was  that  gave  him  the  whisky,  though 
he  does  say  that  appellant  was  present  at 
the  time  when  he  drank.  Testimony  was  of- 
fered by  appellant  to  the  effect,  in  substance, 
that  Gillespie  had  stated  to  some  of  the  wit- 
nesses that  appellant  did  not  give  him  any 
whisky.  To  others  he  made  the  statement 
that  some  one  in  the  crowd  gave  it  to  him, 
but  he  did  not  know  who  It  was. 

1.  In  this  condition  of  the  record  the  court 
charged  the  jury,  in  substance,  as  follows: 
"If  you  believe,  from  the  evidence  In  this 
case,  that  the  defendant,  TuUie  Walker,  In 
Delta  county,  Tex.,  on  or  about  the  19th  day 
of  December,  1908,  did  unlawfully  and  know- 
ingly give  and  caused  to  be  given,  and  was 
Instrumental  or  in  any  way  concerned  In  giv- 
ing, whisky  to  one  William  Gillespie,"  etc., 
they  would  find  him  guilty.  This  charge  was 
excepted  to  at  the  time,  and  the  claim  Is 
made  that  the  addition  of  the  words  "was 
Instrumental  or  in  any  way  concerned  In 
giving"  was  a  submission  of  an  issue  not 
charged  in  the  complaint  and  Information, 
and  authorized  a  conviction  on  a  basis  and 
charge  not  laid  in  the  complaint  There 
would  seem  to  be  at  this  time  two  definitions 
of  this  offense,  or,  rather,  two  statutes  cover- 
ing the  same  general  subject  Article  400  of 
our  Penal  Code  of  1895  is  as  follows:  "Any 
person  who  shall  knowingly  sell,  give  or 
cause  to  be  sold  or  given  any  spirituous,  vin- 
ous or  intoxicating  liquor  to  any  person  un- 
der the  age  of  twenty-one  years  without  the 
written  consent  of  the  parent  or  guardian  of 
such  minor  or  some  one  standing  in  their 
place  or  stead  shall  be  fined  not  less  than 
twenty  nor  more  than  one  hundred  dollars." 
The  Thirtieth  Legislature  (Laws  1907,  p.  216, 
c.  116)  enacted  a  statute,  in  part,  to  this  ef- 
fect: "That  any  person  who  shall  knowing- 
ly, sell  or  give  or  deliver  or  caused  to  be  sold, 
given  or  delivered  or  be  in  any  way  interest- 
ed in  the  sale,  gift  or  delivery  of  any  spiritu- 
ous, vinous  or  Intoxicating  liquors  to  any 
person  under  the  age  of  twenty-one  without 
the  written  consent  of  the  parent  or  guard- 
ian of  such  person  who  Is  under  the  age  of 
twenty-one  years  or  some  one  standing  In 
their  place  or  stead,  shall  be  guilty  of  a  mis- 
demeanor and  shall  be  fined  therefor  not  less 
than  twenty-five  nor  more  than  one  hundred 
dollars."  It  will  thus  be  noted  that  this 
last  act  goes  In  Its  language  somewhat  be- 
yond the  scope  of  article  400  of  the  Penal 
Code  above  quoted,  in  the  addition  of  the 
words  "or  be  in  any  way  Interested  in  the 
sale,  gift  or  delivery  of  any  spirituous,  vinous 
or  Intoxlcatlag  liquors." 

It  Is  urged  by  the  state  here  that  the  use 
of  the  language  In  the  charge  "interested  or 
concerned  in  such  sale  or  gift"  does  not  en- 
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large  the  scope  of  the  charge,  but  It  has,  In 
substance,  the  same  meaning  as  the  terms 
"caused  to  be  sold,  given  or  delivered."  We 
are  scarcely  prepared  to  agree  to  this  conten- 
tion, but  must  believe  that  the  Legislature 
bad  in  mind  to  enlarge  the  scope  of  the  stat- 
ute; otherwise  the  addition  of  the  words  "be 
in  any  way  Instnunental  In  such  gift,"  etc., 
would  have  been  both  uimecessary  and  mean- 
ingless. Nor  can  it  be  said,  we  think,  where 
the  charge  was  excepted  to  at  the  time,  that 
this  addition  incorporated  in  the  court's 
charge  was,  under  the  facts  of  this  case, 
harmless.  It  was  conceded  here  that  these 
boys  bad  some  whisky.  Most  of  the  evidence, 
tended  to  show  that  the  whisky  l>el(Miged  to 
appellant.  Some  of,  the  testimony  indicated 
that,  if  be  did  not  give  the  whisky  to  Gilles- 
pie, at  least  it  was  given  In  bis  presence. 
However,  there  is  testimony  in  the  record 
that  Gillespie  did  not  know  who  gave  him 
the  whisky,  and  a  condition  of  the  facts 
shown  from  which  the  Jury  might,  under  a 
proper  charge,  have  found  that,  whether  the 
whisky  belonged  to  appelient  or  not,  he  was 
absolutely  blameless  in  the  matter  of  giving 
the  whisky  to  Gillespie,  unless  blame  might 
be  attached  to  him  in  the  single  and  sole  fact 
of  his  having  possession  of  the  whisky  un- 
der the  circumstances  here  shown.  It  is 
barely  possible  the  Jury  might  have  believed, 
under  the  language  of  the  charge  "or  was  in 
any  way  Instrumental  or  concerned  in  the 
giving,"  that  the  mere  fact  of.  possession  of 
the  whisky,  under  the  circumstances,  not- 
withstanding be  neither  knew  nor  consented 
to  the  gift  to  Qlllespie,  would  be  sufficient  to 
sustain  a  verdict  The  objection  here  con- 
sidered was  made  at  the  time,  saved  by  prop- 
er exception,  and  it  is  undeniable  that  the 
language  of  the  court's  charge  did  go  beyond 
the  terms  of  the  information  and  complaint, 
which  seemed  to  have  been  founded  on  ar- 
ticle 400  of  the  Penal  Code  above  quoted.  As 
presented,  in  view  of  the  evidence,  we  think 
we  must  hold  this  charge  erroneous. 

2.  There  are  a  number  of  other  questions 
raised  on  the  appeal;  but  they  are  not  likely 
to  arise  on  another  trial,  and  do  not  now  de- 
mand attention. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded. 


GLOVER  V.  STATE. 
(Court  of  Criminal  Aweals  of  Texas.    Nor.  8, 

1.  False  Pbetenses  (4  26*)— Swinolino— Iw- 
VALiD  Check  — FAI.8K  Repbesbntationb — 
Indictment. 

An  indictment  for  swindling,  charing  that 
defendant  procured  certain  clothing  from  pros- 
ecutor'g  clerk  in  exchange  for  a  check  on  a  bank, 
which  defendant  represented  would  be  paid  on 
presentation  from  funds  which  defendant  falsely 
claimed  to  have  on  deposit  therein,  that  the 
check  was  not  good,  that  defendant  had  no  right 


to  draw  it,  etc.,  and  tliat  payment  was  refused, 
stated  an  offense. 

[Ed.  Note.— For  other  cases,'  see  False  Pre- 
tenses, Dec.  Dig.  (  2a*] 

2.  Cbiuinai.    Law    (|   814*) — ^Irstbuctions— 
NoRDiBPnTKD  Fact. 

Where,  in  a  prosecution  for  swindling  by 
obtaining  clothing  in  ezchanee  for  a  wortbless 
check,  there  was  no  dispute  that  the  check  was 
delivered  to  prosecutor's  clerk,  the  court  did  not 
err  in  refusing  to  charge  that  the  state  was 
bound  to  prove  that  the  check  was  delivered  by 
defendant  to  the  person  alleged  in  the  indict- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal  liaw, 
Dec.  Dig.  I  814.  •! 

3.  False  Pbetenses  (|  38*)— Indictmest— Is- 
sues AND  Pboof. 

Where,  in  a  prosecution  for  swindling  by 
giving  prosecutor's  clerk  a  worthless  chedc  in 
payment  of  goods,  the  clerk  had  testified  that 
the  check  in  question,  which  was  on  a  specified 
bank,  was  the  cheA  defendant  gave  witness  for 
the  goods,  evidence  that  after  witness  had  sold 
the  goods  to  defendant,  and  after  defendant  stat- 
ed he  wanted  to  pay  for  them  with  a  check, 
witness  asked  defendant  if  he  had  money  in  the 
l>ank,  and  defendant  answered  that  the  check 
would  be  honored  and  that  he  had  money,  was 
not  objectionable  because  the  indictment  did  not 
charge  that  defendant  had  represented  to  wit- 
ness that  he  had  on  deposit  money  in  the  bank  : 
on  which  the  check  was  ftiven. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  I  38.*] 

4.  False  Pbetenses  (S  38*)  —  SwindlinO — 
Checks— Evidence. 

In  a  prosecution  for  swindling  by  obtainine 
goods  with  a  worthless  check,  the  check  was  ad- 
missible, though  it  did  not  show  whether  the 
twnk  on  which  it  was  drawn  was  a  corporation 
or  a  joint-stock  company,  or  where  it  was  sit- 
uated, and  though  the  indictment  did  not  al- 
lege that  the  bank  was  engaged  in  the  banking 
business  in  the  city  and  county  of  its  location. 

[E^.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  {  Sa*] 

5.  False  Pbetenses  (J  41*)  —  Swindlinq  — 
Evidence. 

In  a  prosecution  for  swindling  by  means 
of  a  worthless  check,  evidence  of  the  bookkeeper 
of  the  bank  on  which  the  check  was  drawn 
that  the  check  was  presented  to  the  bank  for 
payment,   and  payment  refused,  was  proper. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  {  41.*] 

6.  CannNAL  Law  (|  413*)— Evidence— Seu- 
Sebvino  Declabation. 

In  a  prosecution  for  swindling  by  obtaining 
goods  by  means  of  a  worthless  che&,  evidence  of 
defendant's  mother  that  after  his  arrest  she  saw 
him  in  jail,  and  he  then  stated  to  her  that  it  was 
his  intention  and  belief,  at  the  time  he  signed 
the  check,  that  it  was  drawn  on  a  different 
bank,  and  that  be  had  money  therein  to  pay 
the  check,  was  inadmissible,  as  self-serving. 

[Ei.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  «§  928-835 ;   Dec.  Dig.  |  413.*] 

7.  CanciNAi.  Law  (|  418*)— Evidence— Dec- 

LABATIONS  OT  THIBD  FEBSON. 

In  a  prosecution  for  swindling  by  means  of 
a  worttiless  check,  evidence  that,  after  defend- 
ant's arrest,  his  mother  told  him  that  she  had 
neglected  to  put  his  money  in  a  different  bank 
from  that  on  which  the  check  was  drawn,  and 
that  defendant  thereupon  cried,  was  inadmis- 
sible. 

[Eld.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  4ia*] 
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Appeal  from  District  Court,  Johnson  Coun- 
ty;  O.  li.  Lockett,  Judge. 

G.  C.  Glover  was  convicted  of  swindling, 
and  he  appeals.    Affirmed. 

O.  T.  Plummer,  for  appellant  T.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
swindling,  and  his  punishment  assessed  at  a 
fine  of  $100  and  60  days'  imprisonment  In 
county  jail. 

The  charging  part  of  the  Indictment  is  as 
follows :  "One  G.  C.  Glover,  In  the  county  of 
Johnson  and  State  of  Texas,  did  then  and 
there,  unlawfully  devising  and  Intending  to 
secure  the  unlawful  acquisition  of  certain 
property,  one  suit  of  clothes,  of  the  value  of 
twenty-flve  dollars  ($25.00),  one  overcoat,  of 
the  value  of  twenty-two  dollars  and  fifty 
cents  ($22.50),  one  pair  of  shoes,  of  the  value 
of  six  dollars  ($6.00),  one  suit  case,  of  the  val- 
ue of  six  dollars  ($6.00),  one  hat,  of  the  value 
of  four  dollars  ($4.00),  two  shirts,  of  the 
value  of  two  dollars  and  fifty  cents  ($2.50), 
one  stick  pin,  of  the  value  of  one  dollar 
($1.00),  one  pair  of  cuff  buttons,  of  the  value 
of  two  dollars  and  twenty-flve  cents  ($2.25), 
four  collars,  of  the  value  of  fifty  cents  (50 
cents),  and  the  whole  of  the  above-described 
bill  of  goods  amounting  to  sixty-nine  dollars 
and  seventy-five  cents  ($69.75),  then  and  there 
the  corporeal  personal  property  of  and  belong- 
ing to  J.  H.  Douglass,  and  with  the  further 
Intent  on  the  part  of  him,  the  said  G.  G. 
Glover,  to  appropriate  said  property  when  so 
acquired  to  his  own  use,  did  then  and  there 
unlawfully  and  fraudulently  acquire  posses- 
sion of  said  property  from  Ed  Gregory,  who 
was  then  and  there  the  agent  of  the  said  J. 
H.  Douglass,  by  means  of  false  and  deceitful 
pretenses,  devices,  and  fraudulent  representa- 
tions, then  and  there  unlawfully,  knowingly, 
and  fraudulently  made  by  him  to  the  said 
Ed  Gregory,  then  and  there  the  agent  of  the 
said  J.  H.  Douglass  as  aforesaid,  in  this,  to 
wit:  The  said  G.  C.  Glover  did  then  and 
there  falsely  pretend  and  fraudulently  repre- 
sent to  the  said  Ed  Gregory,  then  and  there 
the  agent  of  the  said  J.  H.  Douglass,  that  he, 
the  said  G.  C.  Glover,  had  the  authority  and 
the  right  to  dispose  of  a  certain  check  of 
tenor  the  following,  to  wit:  'Cleburne,  Tex- 
as,  12/26,  1908.     No.  .     Farmers'   & 

Merchants'  National  Bank:     Fay  to  J.  H. 

Douglass or  bearer  $69.75,  sixty-nine 

add  T»/ioo  dollars.  G.  C.  Glover.'  And  did 
falsely  pretend  and  fraudulently  represent  to 
the  said  Ed  Gregory,  then  and  there  the 
agent  of  the  said  J.  H.  Douglass,  tt^at  the 
said  writing  obligatory  (check),  on  the  Far- 
mers' St  Merchants'  National  Bank  of  Cle- 
burne, Texas,  was  a  valid,  legal,  and  valuable 
obligation,  and  did  then  and  thereby,  by 
means  of  said  false  pretense  and  fraudulent 
r^resentation,  fraudulently  Induce  the  said 
Ed  Gregory,  then  and  there  the  agent  of  J. 
H.  Douglass  as  aforesaid,  then  and  there  to 
sell  and  exchange  his  said  property  for  the 


said  pretended  writing  obligatory  (check)  as 
above  described,  the  .said  check  then  and 
there  being  the  corporeal  personal  property  of 
and  belonging  to  the  said  G.  C.  Glover,  and 
by  reason  of  said  false  pretenses,  devices, 
and  fraudulent  representations  so  made  by 
the  said  G.  C.  Glover  to  the  said  Ed  Gregory, 
then  and  there  the  agent  of  3.  H.  Douglass, 
he,  the  said  Ed  Gregory,  then  and  there  the 
agent  of  J.  H.  Douglas,  was  then  and  there 
induced  to  part  with,  sell,  and  exchange,  and 
did  part  with,  sell,  and  exchange,  the  said 
property,  and  deliver  the  title  and  possession 
of  the  same,  to  the  said  G.  C.  Glover  for,  and 
did  receive  therefor  from  the  said  G.  C.  Glo- 
ver, the  said  writing  obligatory  (check)  as 
above  described,  falsely  and  fraudulently  pre- 
sented as  aforesaid  by  the  said  G.  C.  Glover 
as  a  valid,  legal, -and  valuable  obligation; 
whereas,  in  truth  and  In  fact,  the  said  pre- 
tended writing  obligatory  was  not  a  valid, 
legal,  and  valuable  obligation,  for  the  reason 
following,  to  wit:  Because  the  said  G.  C. 
Glorer  fraudulently  and  falsely  represented 
to  the  said  Ed  Gregory,  then  and  there  the 
agent  of  the  said  J.  H.  Douglass,  that  he,  the 
said  G.  O.  Glover,  owned  six  hundred  and 
forty  acres  of  land  at  Bono,  Johnson  county, 
Texas,  and  that  he,  the  said  G.  C.  Glover, 
had  raised,  picked,  and  marketed  thirty-five 
bales  of  cotton  this  year,  A.  D.  1908,  and  the 
proceeds  realized  from  the  said  thirty-five 
bales  of  cotton  was  and  Is  deposited  in  the 
aforesaid  bank,  and  that  the  above  set  out 
check  was  a,  good,  legal,  and  valuable  check, 
and  would  be  paid  when  presented  to  the 
aforesaid  bank  for  payment;  whereas.  In 
truth  and  In  fact,  the  said  G.  C.  Glover  did 
not  own  any  land,  and  did  not  raise  any  cot- 
ton, and  did  not  have  credit  at  the  aforesaid 
bank,  and  did  not  then  and  there  have  a 
right  to  draw  a  check  for  sixty-nine  dollars 
and  seventy-five  cents  against  said  bank  and 
dispose  of  the  same,  and  the  said  check  so 
drawn  as  aforesaid  by  G.  C.  Glover  was  not 
paid  by  said  bank  when  presented  for  pay- 
ment And  the  said  pretenses  and  represen- 
tations so  made  and  devices  as  used  by  the 
said  G.  C  Glover  to  the  said  Ed  Gregory, 
thai  and  there  the  agent  of  the  said  J.  H. 
Douglass,  In  order  to  acquire  the  title  and 
possession  of  the  said  property  from  the  said 
B^  Gregory,  then  and  there  the  agent  of  the 
said  J.  H.  Douglass  as  aforesaid,  were  false 
and  fraudulent  when  so  made,  and  he,  the 
said  G.  C.  Glover,  then  and  there  well  knew 
the  said  pretenses,  devices,  and  representa- 
tions to  be  false  and  fraudulent  when  he 
made  and  used  them  as  aforesaid,  against  the 
peace  and  dignity  of  the  state."  See  Moore 
V.  State,  20  Tex.  App.  233. 

1.  Appellant's  first  special  charge  Is  as  fol- 
lows: "You  are  instructed  that  the  Indict- 
ment In  this  case  does  not  charge  the  defend- 
ant with  any  offense,  and  that  the  evidence 
does  not  show  or  establish  any  offense  against 
defendant  for  swindling  as  mentioned  In  the 
Indictment,  and  you  are  Instructed  to  return 
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a  verdict  for  defendant,  and  this  should  be 
tbe  form  of  yonr  verdict:  'We,  the  Jury, 
find  the  defendant  not  guilty.' "  There  was 
no  error  In  refusing  this  charge.  The  evi- 
dence supports  the  allegations  In  the  Indict- 
ment. 

2.  Appellant's  second  special  charge  Is  as 
follows :  "The  Indictment  In  this  case  charges 
defendant  by  selling  and  exchanging  and  de- 
livering a  certain  check  on  the  Farmers'  & 
Merchants'  National  Bank,  payable  to  J.  H. 
Douglass,  to  one  Ed  Gregory.  Now  It  de- 
volves upon  the  state  to  show  by  the  evidence 
beyond  a  reasonable  doubt  that  said  check 
was  delivered  by  defendant  to  Ed  Gregory, 
and  to  no  other  person;  and  if  you  should 
have  a  reasonable  doubt  on  this  question  you 
will  acquit  the  defendant,  and  so  say  by 
your  verdict"  There  Is  no  cavil  over  the 
question  that  the  check  was  delivered  to  Ed 
Gregory,  clerk  of  the  prosecuting  witness, 
Douglass,  and  therefore  there  was  no  error 
in  refusing  this  charge. 

3.  Bill  of  exceptions  No.  1  complains  that 
on  the  trial  of  this  case  the  state  was  permit- 
ted to  prove  by  Ed  Gregory  that  after  he  had 
sold  the  defendant  the  clothing  mentioned  In 
the  Indictment,  as  he  and  defendant  were 
going  towards  the  office,  be  asked  defendant, 
after  defendant  said  he  wanted  to  pay  for 
the  clothing  with  a  check,  if  he,  the  defend- 
ant, had  money  in  the  bank,  and  that  defend- 
ant said,  "Yes,"  and  that  "the  check  will  be 
honored,"  and  that  "I  have  got  the  money." 
Appellant  objected  to  this,  on  the  ground  that 
It  was  not  alleged  In  the  indictment  that  de- 
fendant had  represented  to  Ed  Gregory  that 
he  had  on  deposit  any  money  in  the  Farmers' 
&  Merchants'  National  Bank  of  Oleburne, 
Tex.  The  bill  Is  allowed,  with  the  explana- 
tion that  the  witness  had  already  testified 
that  the  check  mentioned  above  was  the 
check  defendant  gave  witness  for  the  cloth- 
ing sold  him.  We  see  no  error  In  the  ruling 
of  the  court 

4.  Bill  of  exceptions  No.  2  objects  to  the 
check  offered  in  evidence,  because  said  check 
does  not  show  that  the  Farmers'  &  Mer- 
chants' National  Bonk  is  a  corporation,  or  a 
Joint-stock  company,  or  show  where  It  is  situ- 
ated, and  that  said  indictment  does  not'  al- 
lege that  the  Farmers'  &  Merchants'  National 
Bank  is  engaged  In  the  banking  business  in 
the  city  of  Cleburne,  Johnson  county,  Tex, 
This  was  not  necessary. 

5.  BiU  of  exceptions  No.  4  objects  to  the 
state  proving  by  Price  AUard  that  he  was 
bookkeeper  of  the  Farmers'  &  Merchants'  Na- 
tional Bank  of  Cleburne,  and  that  the  orig- 
inal check  mentioned  and  described  in  the 
Indictment  was  presented  to  said  bank  for 
payment,  and  that  payment  was  refused  by 
said  bank.  This  testimony  was  highly  ger- 
mane and  proper. 

6.  Bill  of  exceptions  No.  5  shows  that  appel- 
lant offered  to  prove  by  Mrs.  E.  M.  Stewart 


appellant's  mother,  that  when  she  came  to 
Cleburne,  the  first  time  she  saw  him  after  he 
was  arrested  and  found  him  in  jail,  he  stated 
to  her  that  It  was  his  Intention  and  belief, 
at  the  time  be  signed  the  check  described  In 
the  Indictment  said  check  was  drawn  upon 
the  First  National  Bank  at  Rogers,  Tex.; 
that  at  the  time  he  purchased  the  goods  from 
Mr.  E^d  Gregory  he  informed  him  that  he 
had  money  deposited  In  said  bank,  and  wish- 
ed to  use  It  In  payment  of  tbe  goods  which 
he  purchased  from  Mr.  Douglass.  This  testi- 
monv  was  not  admissible;  same  l>eing  self- 
ser/Ing.  Nor  would  the  fact  that  the  mother 
told  defendant  that  she  had  aegiectad-to  put 
his  money  In  the  bank  at  Rogers,  and  defend- 
ant cried,  be  admissible. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 


HARRTMAN  et  al.  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 
19U9.) 

Baii,  (g  93*)— SciBK  Facias— SuFFiciKNCT  of 

Retubn. 

To  support  a  judgment  by  default  making 
final  a  judgment  nisi  forfeiting  a .  recognizance 
bond,  tbe  officer's  return  must  show  that  eacli 
of  the  defendants  was  served  in.  person  with  a 
copy  of  the  writ,  giving  the  date  and  place  of 
such  service,  under  Code  Cr.  Proc.  1^5,  art 
480,  providing  that  citation  in  such  ^proceedings 
shall  De  served  and  returned  as  in  civil  actions, 
and  a  return:  "Came  to  hand  22d  day  of  August 
1908,  and  executed  on  C.  22d  day  of  August, 
1008,  in  B.,  Texas.  Served  on  H.  September  2, 
1908,  in  B.,  Texas ;  S.  4th  day  of  November, 
1908,  at  2:30  p.  m.  in  B.,  Texas  •  •  •  "— 
was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  i  409;    Dec.  Dig.  §  93.»] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfield,  Judge. 

Action  by  the  State  against  R.  W.  Harry- 
man  and  others  to  forfeit  a  recoguizance 
bond.  There  was  a  default  judgment  of 
forfeiture,  and  defendants  appeal.  Reversed 
and  remanded. 

Scott  &  Foster,  for  appellants.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  Is  a  suit  by  the  state  of 
Texas,  forfeiting  a  recoguizance  t>ond  en- 
tered into  by  Roy  Harryman,  principal,  and 
J.  O.  Couch,  R.  W.  Harryman,  and  Lee  Son, 
sureties.  In  a  case  appealed  from  the  county 
court  of  Brown  county,  Tex.,  and  In  the 
course  of  which  forfeiture  judgment  nisi 
was  taken  at  the  July  term,  1908,  of  the 
county  court  of  Brown  county,  upon  which 
Judgment  nisi  a  scire  facias  was  issued  to 
said  parties,  commanding  them  >to  show 
cause  at  the  October  term,  1908,  of  said 
court  why  such  Judgment  nisi  should  not 
be  made  final,  and,  they  failing  to  answer, 
the  judgment  was  made  final  by  default  at 
the  said  October  term,  1908,  of  said  court. 
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Tbe  first  error  assigned  la  that  the  court 
erred  in  rendering  Judgment  by  default 
against  defendants  J.  C.  Couch,  Lee  Son, 
and  R.  W.  Harryman,  because  the  officer's  re- 
turn Is  Insufficient  to  support  the  Judgment 
by  default,  being  as  follows,  to  wit:  "Came 
to  hand  22d  day  of  August,  1903,  and  execut- 
ed on  J.  C.  Couch  22d  day  of  August,  1908, 
In  Brownwood,  Texas.  Served  on  R.  W. 
Harryman  September  2,  1908,  In  Brown- 
■wood,  Texas;  Lee  Son  4th  day  of  November, 
1908,  at  2:30  p.  m.,  In  Brownwood,  Texas. 
[Signed]  Frank  Emison,  Sheriff,  by  O.  E. 
Kitchen,  Deputy."  Appellants  contend  that, 
to  support  the  Judgment  by  default,  the  of- 
ficer's return  on  the  scire  facias  must  show 
that  each  of  the  defendants  were  served 
In  i>er8on  with  a  true  copy  of  the  writ,  giv- 
ing the  date  and  place  of  such  service.  This 
contention  Is  correct.  Article  480,  White's 
Code  Cr.  Proc.  1895;  Batt's  Ann.  Civ.  St. 
art.  1225;  Pulton  v.  State,  14  Tex.  App.  32; 
Rutherford  et  al.  v.  Davenport  et  al.  (Tex. 
App.)  16  8.  W.  110;  RusRell  et  al.  v.  Butler 
et  al.  (Tex.  Civ.  App.)  71  S.  W.  395. 

The  Judgment  Is  accordingly  reversed,  and 
the  cause  remanded. 


PARRISS  ct  al.  v.  JEWELL  et  ux.t 

(Court  of  Civil  Appeals  of  Texas.     Oct.  20, 

1909.    On  Motions,  Nov.  17,  1909.) 

1.    CONTBACTS      (I      71*)     —     ONSIDEBATION — 

Abandoning  Will  Contest. 

Abandonment  of  a  contest  of  a  will  is  a 
•nffident  consideiation  for  the  devisee's  contract 
to  deliver  to  the  contestant  a  certain  amount  of 
the  proceeds  of  the  sale  of  the  devised  land. 

fBJd.   Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  U  295-287,  8ie-324,  327;  Dec.  Dig. 

2l  Hubbard    and    Wife    (8    223»)  — Deati- 
o»  Pabtt— Continuance  or  Action. 

Under  Rev.  St.  1895,  art.  1246,  providing 
that,  when  a  plaintiff  dies  before  verdict,  the 
action  shall  not  abate,  but  the  heirs  of  the  de- 
ceased plaintiff  may  appear,  and,  on  suggestion 
of  the  death,  may  be  made  plaintiffs,  the  bus- 
band,  in  an  action  by  husband  and  wife,  having 
filed  suggestion  of  her  death,  intestate,  stating 
that  she  left  her  minor  children  as  her  heirs, 
and  that  they  inherited  the  cause  of  action,  and 
prayed  to  be  allowed  to  prosecute  the  action 
for  and  on  their  behalf,  and  he  having  in  open 
conrt  disclaimed  and  released  any  interest,  the 
case,  on  the  court  granting  the  prayer  of  the 
suggestion,  properly  proceeded  in  the  name  of 
the  original  parties  for  the  benefit  of  the  minors, 
withoot  necessity  for  another  petition,  as  the 
suggestion  is  to  be  regarded  as  part  of  the  plead- 
ings to  the  extent  of  sulistituting  them  for  their 
mother. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  ii  759,  765,  773,  783 ;  Dec  Dig 
|223.»] 
3.  HoifEsiEAD  (§  95*)— PBiORirr  or  Riobtb. 

Any  homestead  right  of  defendant's  wife  in 
land,  iiaving  been  acquired  after  defendant  con- 
tracted to  deliver  to  plaintiff  a'  certain  ^art  of 
the  proceeds  of  his  contemplated  sale  of  it,  was 
subordinate  to  plaintiffs  right  under  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S«  141-146;    Dec.  Dig.  {  95.») 


4.  Injunction  ((  208*)— Pebhansnt  Injuko- 

WON. 

The  judgment  for  plaintiff  in  an  action  to 
recover  part  of  a  certain  fund  claimed  by  a  de- 
fendant and  in  the  possession  of  another  de- 
fendant was  erroneoiM,  in  so  far  as  it  perpetu- 
ated the  Injunction  a^mst  disposal  of  the  fund, 
without  any  provision  for  its  dissolution  on  pay-  • 
meat  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  i  208.*] 

6.  Infants  (§  105*)  —  Action  —  Judgment — 

Bond  by  Next  Friend. 

A  judgment  for  minors  should  not  authorize 
the  money  to  be  paid  their  next  friend  without 
requiring  him  to  give  bond,  as  provided  by  Rev. 
St  1895,  art  3498w. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  {  105.*] 

6»  Pbaudb,    Statute   of   (S   73*)  — Sale   of 

Land. 

A  contract  to  deliver  to  one  a  certain 
amount  of  the  proceeds  of  the  sale  of  land  is 
not  one  for  sale  of  land  within  the  statute  of 
frauds. 

[Bd.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  |  119;  Dec.  Dig.  g  73.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty ;   Geo.  Calhoun,  Judge. 

Action  by  H.  A.  Jewell  and  wife  against  A. 
Parriss  and  others.  Judgment  for  plaintiffs. 
Defendants  appeal.    Reformed  and  affirmed. 

Dowell  &  Dowell,  for  appellants.  Allen  & 
Hart,  for  appellees. 

KEY,  J.  H.  A.  Jewell  and  his  wife  brought 
this  suit  against  A.  Parriss  and  his  wife, 
Emily  Parriss,  and  the  Austin  National  Bank, 
seeking  to  recover  $1,500,  part  of  a  designat- 
ed fund  alleged  to  be  In  possession  of  the 
bank  and  claimed  by  Parriss  and  his  wife. 

Among  other  things,  the  plalntifts  alleged 
In  their  petition  that  the  plaintiff  Mrs.  Grace 
Jewell  was  the  daughter  of  A.  Parriss  and  his 
former  wife,  Caroline  Parriss ;  that  Caroline 
Parriss  was  dead;  that  she  left  property, 
consisting  mainly  of  100  acres  of  land,  which 
was  community  estate  between  herself  and 
A,  Parriss;  that  prior  to  her  death  A.  Par- 
riss, by  the  exercise  of  undue  infiuence, 
amounting  to  duress,  Induced  Caroline  Par- 
riss to  make  ft  will,  by  the  terms  of  which 
the  property  referred  to  was  devised  to  A. 
Parriss;  that,  when  the  will  was  tendered 
for  probate,  H.  A.  Jewell  and  his  wife  filed 
a  protest,  contesting  the  validity  of  the  will 
on  the  grounds  above  stated ;  that  thereafter 
a  contract  was  entered  Into  between  the  • 
plaintiffs  and  the  defendant  A.  Parriss  to  the 
effect  that  they,  for  a  consideration  of  $1,500, 
would  withdraw  or  abandon  their  contest  and 
permit  the  will  to  be  probated,  thereby  en- 
abling A.  Parriss  to  consummate  a  sale  of 
the  land'  which  he  had  then  negotiated ;  that 
the  $1,500  was  to  be  paid  out  of  the  proceeds 
of  the  contemplated  sale  of  the  land.  The 
plaintiffs  alleged  performance  of  the  contract 
on  their  part,  sale  of  the  land  by  A.  Parriss, 
and  refusal  on  his  part  to  pay  to  the  plain- 
tiffs the  $1,600  agreed  upon.    The  plaintiffs 
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obtained  a  preliminary  writ  of  Injunction  re- 
straining the  defendants  from  disposing  of 
$2,438.05,  the  cash  proceeds  of  the  sale  of  the 
land  deposited  In  the  Austin  National  Bank, 
and  also  restraining  them  from  collecting  or 
disposing  of  certain  notes  given  for  the  re- 
mainder of  the  purchase  money  of  the  land. 
The  record  contains  no  answer  for  the  bank. 
Parrlss  and  his  wife,  the  other  two  defend- 
ants, filed  answers  containing  a  general  and 
numerous  special  exceptions,  a  general  de- 
nial, and  a  special  answer,  alleging  that  since 
the  death  of  Caroline  Parrlss  A.  Parrlss  and 
his  codefendant,  Emily  Parrlss,  were  legally 
married,  and  that  the  land,  the  proceeds  of 
the  sale  of  which  are  here  involved,  was  their 
homestead,  and  for  that  reason  the  plaintiffs 
ought  not  to  recover.  Before  the  case  was 
tried,  the  plaintiff  Mrs.  Grace  Jewell  died, 
and  her  husband  and  coplalntlff  filed  and 
presented  to  the  court  a  written  suggestion 
of  her  death,  In  which  It  was  stated  that  she 
died  Intestate,  leaving  as  her  heirs  Pet  Jew- 
ell, Annie  Jewell,  Noble  Jewell,  Willie  Jewell, 
Rosa  Jewell,  Ida  Jewell,  and  Robert  Jewell, 
all  being  her  minor  children,  and  inherited 
the  cause  of  action  set  up  In  plalntltTs  peti- 
tion. The  document  referred  to  alleged  that 
H.  A.  Jewell  was  the  father  and  next  of  kin 
of  said  minors,  and  prayed  the  court  to  allow 
him  to  prosecute  the  suit  for  and  on  their  be- 
half. The  court  granted  the  prayer  referred 
to,  and  the  case  proceeded  to  trial  without 
any  other  pleading  being  filed  on  behalf  of 
said  heirs.  The  trial  court  submitted  the 
case  to  the  jury  upon  special  Issues,  the  an- 
swers to  which  were  In  favor  of  the  plaintiffs 
and  upon  which  answers  the  court  rendered 
Judgment  for  H.  A.  Jewell  as  next  friend  of 
the  minors  referred  to  for  $1,500,  to  consti- 
tute the  Joint  property  of  said  minors.  The 
decree  also  i)erpetuated  the  Injunction  which 
had  been  previously  granted,  and  made  no 
provision  for  Its  dissolution  upon  a  satisfac- 
tion of  the  plaintiffs'  Judgment.  The  defend- 
ants A.  Parrlss  and  Emily  Parrlss  have  ap- 
pealed, but  the  bank  has  not. 

The  case  is  submitted  In  this  court  on  an 
elaborate  brief  and  numerous  assignments  of 
error  in  behalf  of  appellants.  It  would  ex- 
tend this  opinion  beyond  proper  limits,  and  is 
not  necessary,  to  discuss  all  the  assignments 
of  error.  We  hold  that  the  petition  stated  a 
'  cause  of  action,  founded  upon  a  breach  of 
the  contract  between  Mrs.  Jewell  and  defend- 
ant A.  Parriss,  by  which  contract  she  was  en- 
titled to  $1,500  of  the  proceeds  of  the  sale 
of  the  land.  The  abandonment  of  her  contest 
of  the  proceeding  to  probate  her  mother's 
will,  as  she  agreed  to  do,  was  a  sufflclent  con- 
sideration for  the  contract  by  which  A.  Par- 
rlss bound  himself  to  deliver  to  her  $1,500 
of  the  proceeds  of  the  sale. 

We  overrule  the  contention  that  Mrs.  Jew- 
ell's children,  or  their  father  acting  as  next 
friend  for  them,  should  have  been  required 


to  file  another  petition,  and  set  up  their 
rights  as  if  they  were  original  plaintiffs.  It 
Is  provided  by  article  1246  of  the  Revised 
Statutes  of  1895,  that,  when  a  plaintiff  shall 
die  before  verdict,  if  the  cause  of  action  be 
one  which  survives,  the  suit  shall  not  abate 
by  reason  of  such  death,  but  the  executor  or 
administrator  or  the  heirs  of  such  deceased 
plaintiff  may  appear,  and,  apon  suggestion  o£ 
such  death  being  entered  of  record,  may  be 
made  plaintiffs  In  such  suit.  That  course  was 
pursued  In  this  case,  and  we  are  of  the  opin- 
ion that,  by  force  of  the  statute  and  the  order 
of  the  court  allowing  the  suit  to  be  prosecut- 
ed by  H.  A.  Jewell  as  next  friend  for  the  mi- 
nor children,  the  latter,  in  legal  effect,  became 
the  plaintiffs  In  the  petition  wliich  had  been 
filed,  and  upon  which  the  case,  was  tried.  W^ 
are  also  of  the  opinion  that  the  written  sug- 
gestion of  death  should  be  regarded  as  part 
of  the  pleadings  to  the  extent  of  substituting 
the  heirs  for  their  deceased  mother.  Fur- 
thermore, as  the  minor  plaintiffs  derived  all 
their  rights  from  the  original  plaintiffs,  ac- 
quiring all  the  Interest  of  their  mother  by 
Inheritance  and  all  the  interest  of  their 
father  by  his  disclaimer  and  release  made 
in  open  court  and  carried  forward  into  th^ 
decree.  It  would  seem  that  the  minor  plain- 
tiffs had  the  right  to  prosecute  the  suit  in 
the  names  of  the  original  plaintiffs. 

The  contract  by  which  Mrs.  Jewell  was  to 
have  part  of'  the  proceeds  of  the  sale  of  the 
land  was  made  before  Mrs.  Emily  Parrlss 
acquired  any  homestead  right,  and  therefore 
the  latter  right  was  subordinate  to  the  for- 
mer and  the  plea  of  homestead  was  unavail- 
ing; and  the  assignments  presenting  that 
question  are  overruled. 

We  also  overrule  the  assignments  relating 
to  the  admission  of  testimony,  and  those 
which  complain  of  the  giving  and  refusal  of 
Instructions.  We  also  find  that  the  verdict 
Is  supported  by  sufficient  testimony,  and  over- 
rule the  assignments  which  charge  otherwise. 

We  agree  with  counsel  for  appellants  that 
Mrs.  Parrlss  was  not  a  party  to  the  contract, 
and  was  not  personally  liable  to  the  plain- 
tiffs. 

We  also  sustain  the  contention  that  error 
was  committed  in  rendering  judgment  per- 
petuating the  injunction.  It  tied  up  and  pre- 
vented the  use  of  money  and  notes  far  In  ex- 
cess  of  $1,500,  the  sum  awarded  to  the  plain- 
tiffs ;  and  therefore  the  decree  should  have 
stipulated  that  when  that  sum,  with  interest 
thereon,  and  costs  of  the  suit,  were  paid,  the 
injunction  should  stand  dissolved,  and  for 
that  error  the  Judgment  must  be  reformed. 

We  note  that  the  Judgment  does  not  proper- 
ly protect  the  Interest  of  the  minors,  in  that 
it  authorizes  the  money  to  be  paid  to  H.  A. 
Jewell,  their  next  friend,  without  requiring 
him  to  give  bond,  as  required  by  article 
3498w  of  the  Revised  Statutes  of  1895,  and 
It  will  be  corrected  in  that  respect    I.  ft  O.  N. 
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R.  R.  Co.  y.  Onuond,  64  Tex.  485 ;  O.,  C.  ft 
S.  F.  Ry.  Co.  V.  Styron,  66  Tex.  421,  1  S.  W. 
161 ;  T.  ft  P.  Ry.  Co.  T.  Walker,  93  Tex.  611, 
57  S.  W.  56a 

It  Is  ordered  that  the  Judgment  be  bo  re- 
formed as  to  allow  no  personal  Judgment 
against  Mrs.  Parrlss,  and  disaolvlng  the  in- 
junction when  the  $1,500  and  Interest  and 
costs  of  the  court  below  adjudged  to  the 
plaintiffs  have  been  paid.  It  Is  further  order- 
ed that  the  fl,600  and  interest  awarded  to 
the  plaintiffs  shall  be  paid  to  the  sheriff  of 
Trayis  county,  and  shall  be  held  by  him  until 
the  district  court  of  Travis  county,  in  which 
this  case  was  tried,  maizes  an  order  directing 
him  to  whom  to  pay  the  same,  as  required  by 
the  article  of  the  statute  last  referred  to. 
It  is  ordered  that  the  costs  of  this  appeal 
be  taxed  against  appellees,  the  minor  plain- 
tiffs represented  herein  by  their  next  friend, 
and  that  such  costs  constitute  a  charge  prior 
to  all  other  claims  against  the  $1,500  award- 
ed to  said  minors,  and  that  the  sheritF,  when 
he  collects  said  $1,500,  pay  the  costs  so  charg- 
ed against  said  minors  without  any  further 
order  from  this  or  any  other  court 

Reformed  and  affirmed. 

On  Motions. 

Appellants'  motion  for  rehearing  has  re- 
ceived due  consideration,  but  we  find  no  rea- 
son for  Changing  the  Judgment  heretofore 
rendered  by  this  court  It  is  true  that  in  our 
former  opinion  we  omitted  to  state  that  ap- 
pellants alleged  that  the  contract  sued  on 
was  one  for  the  sale  of  land,  and,  not  being 
in  writing,  was  within  the  statute  of  frauds ; 
but,  as  the  contract  was  for  the  payment  of 
money,  and  not  for  the  sale  of  land,  we  did 
not  deem  it  necessary  to  discuss  that  feature 
of  the  case. 

There  were  some  other  immaterial  mat- 
ters omitted  in  the  former  opinion ;  and  it  is 
also  true,  as  contended  by  appellants,  that 
the  answers  of  the  Jury  to  some  of  the  ques- 
tions were  in  favor  of  appellants'  contention, 
but  upon  the  material  issues — those  upon 
which  the  rights  of  the  parties  were  to  be  de- 
termined— the  answers  given  by  the  Jury 
were  in  favor  of  the  appellees. 

Appellants  have  also  submitted  a  motion  to 
correct  the  former  Judgment  of  this  court 
by  eliminating  therefrom  any  reference  to  in- 
terest That  motion  is  founded  upon  the  con- 
tention that  the  plaintlfCs  were  not  entitled 
to  interest  and  that  the  judgment  of  the  trial 
court  is  silent  upon  that  subject,  and  Inter- 
est is  not  collectible  thereon.  It  was  not  our 
intention  to,  and  the  Judgment  of  this  court 
does  not,  award  Interest.  Unless  interest 
was  collectible  upon  the  Judgment  rendered 
by  the  trial  court,  appellees  are  not  entitled 
to  interest  by  reason  of  anything  stated  in 
the  opinion  of  this  court  or  incori)orated  in 
its  judgment 

Both  motions  are  overruled. 


SUDERMAN-DOLSON  CO.  v.  CARSON  etaL 

(Court  of  Civil  Appeals  of  Texas.     Nov.  12, 

1900.     Rehearing  Denied   Nov.   24,   1909.) 

1.  Appeai.  ANn  Ebbob  (|  1126*)— Apfibmawcb 
or  JtrnoMENT— Failubk  to  Pbepabe  Case. 

To  entitle  appellee  to  an  affinnance  of  the 
judgment  because  of  the  failure  of  appellant 
to  prepare  the  case  for  submission,  he  must 
prepare  the  case  for  submission  In  accordance 
with  Court  Rule  42  (67  S.  W.  ivii). 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  §|  4428,  4430;    Dec.  Dig.  | 

2.  Appbai,  and  Brbob  (I  787*)— Failube  to 
Pbosecute  Appeal— Effect. 

Where  neither  appellant  nor  any  of  the 
appellees  filed  a  brief,  the  api>eal  will  be  dis- 
missed. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3129 ;   Dec  Dig.  {  787.*] 

Appeal  from  Liberty  County  Court;  I.  B. 
Simmons,  Judge. 

Action  by  M.  B.  Carson  and  others  against 
the  Suderman-Dolson  Company  and  another. 
From  a  judgment  for  plaintiffs,  defendant 
the  Suderman-Dolson  Company  appeals.  Dis- 
missed. 


NEILIi,  J.  The  Judgment  In  this  case 
was  recovered  on  April  10,  1908.  It  Is  in 
favor  of  the  plalntlfts,  M.  B.  Oarson,  J.  H. 
Carson,  Kathleen  O'Connor,  and  F.  M.  Blair, 
against  the  defendants,  Suderman-Dolson 
Company  and  Kenefick-Hammond-Qulgley 
Construction  Company,  for  $125.  It  also 
adjudged  that  neither  of  defendants  take 
anything  on  its  cross-action  against  the  other. 
From  the  Judgment  the  Suderman-Dolson 
Company  perfected  this  appeal  as  against 
all  the  other  parties  on  August  5,  1908. 

The  appellant  has  filed  no  brief  in  this 
court,  nor  has  any  of  the  appellees.  The  ap- 
pellees plaintiffs  ask  for  an  affirmance.  To 
entitle  them  to  an  affirmance  of  the  Judg- 
ment, they  should  have  prepared  the  case 
for  submission  In  accordance  with  rule  42 
of  this  court  (67  S.  W.  xvii),  which  they  have 
failed  to  do.  Therefore  the  proper  disposi- 
tion of  the  appeal  is  to  dismiss  it  (Hunt  v. 
Glasscock,  27  Tex.  Civ.  App.  322,  65  S.  W. 
209;  Harris  v.  Bryson,  31  Tex.  Civ.  App.  514, 
73  S.  W.  648;  S.  A.  ft  A.  P.  Ry.  Co.  v.  Brock, 
77  S.  W.  953;  Nlgro  v.  Hodges,  85  S.  W. 
1169;  Bowden  v.  Patterson,  108  S.  W.  177), 
which  Is  accordingly  done. 

Dismissed. 


DORMAN  T.  GRACE  et  al.t 
(Court  of   CItH   Appeals  of  Texas.     Nov.  4, 

1909.      Rehearing   Denied   Nov.   18,   1909.) 
1.  Homestead  (8  15.S*)— Insolvenct  of  Es- 
tate—Rights or  SuBViviNo  Wife— Debts 
of  E^atb. 

Under   Sayles'    Ann.   Civ.    St    1897,    art. 
2046,  providing  that  all  exempt  property  shall  be 
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Bet  apart  to  the  widow  and  children  remaining 
with  the  family,  and  article  2096,  providing 
that,  shonld  the  estate  of  the  husband  be  in- 
eolvent,  the  title  of  the  widow  and  children  to 
property  set  apart  to  them  shall  not  be  taken 
for  debts  except  as  provided,  and  article  20C0, 
providing  that  the  homestead  shall  not  be  liable 
for  debts  of  the  estate  except  for  purchase  mon- 
ey, taxes,  etc.,  a  homestead  which,  on  the  death 
of  a  husband,  was  set  apart  to  the  widow  and 
was  occupied  by  her  as  the  only  remaining  con- 
stituent of  the  family,  cannot,  on  her  death,  be 
taken  as  assets  by  the  administrator,  though  the 
estate  proves  insolvent. 

[Eld.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  306;   Dec.  Dig.  |  153.*] 

2.  Homestead  (|  153*)  —  Insolvency  or  Es- 
tate—Rights  or  SoBViviNQ  WirE— ErrECT 
or  Heb  Death. 

A  contention  that,  inasmnch  as  the  col- 
lateral heirs  of  the  husband  were  claiming  the 
property  on  the  death  of  the  wife,  it  would  be 
inequitable  to  allow  them  to  defeat  creditors  of 
the  estate,  was  of  no  avail,  since  if  the  prop- 
erty would  be  exempt  in  the  hands  of  lineal 
descendants  of  the  husband,  collateral  heirs 
would  also  be  protected. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  306 ;   Dec.  Dig.  (  153.*] 

3.  Homestead  (|  135*)— Rights  of  Subviv- 
ING  Wife— Statutes— CoNBTiTDTioNALiTY. 

Sayles'  Ann.  Clv.  St.  1897,  art.  2055,  in 
so  far  as  it  attempts  to  give  the  widow  and 
remaining  constituents  of  the  family  the  ab- 
solute title  to  property  set  apart  to  them  as 
exempt  under  article  2046,  thus  cutting  off 
other  heirs  entitled  to  their  share  by  the  law 
of  descent  and  distribution,  is  unconstitutional, 
but  as  to  the  remainder  is  valid. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  U  246-248;    Dec.  Dig.  i  135.*] 

Appeal  from  District  Court,  Fannin  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  E.  B.  Grace  and  others  against 
Q.  I.  Dorman,  administrator,  to  recover  pos- 
session of  landL  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

M.  L.  Morris  and  -McOrady  &  McMabon, 
for  appellant  Richard  B.  Semple,  for  ap- 
pellees. 


HODQES,  J.    Charles  D.  Grace  during  bis 
lifetime  was  a   resident  of  Fannin  county. 

On  the day  of  February,  1906,  he  died 

intestate,  leaving  surviving  him  a  wife,  but 
no  children.  At  the  time  of  his  death  be 
and  his  wife  resided  upon  the  land  involved 
in  this  suit,  as  a  part  of  his  homestead,  and 
which  his  wife  continued  to  occupy  as  her 
homestead  until  her  death,  which  occurred 

on  the  day  of  February,  1908.    The 

homestead  consisted  partly  of  community 
property  of  Charles  D.  Grace  and  his  wife 
and  partly  of  his  separate  property,  aggre- 
gating about  30  acres  of  land.  Grace  left 
neither  father  nor  mother,  and  his  only  heirs 
were  his  wife  and  the  appellees  herein,  E.  B. 
Grace,  a  brother,  Virginia  Freeman,  a  sister, 
and  E.  H.  Grace,  a  nephew.  At  the  time  of 
his  death  the  estate  of  Charles  D.  Grace  was 
insolvent,  and  there  are  now  over  |1,000  In 


valid  claims  against  his  estate  which  have 
been  duly  probated  and  remain  unpaid.    On 

the day  of  April,  1908,  the  appellant, 

Dorman,  was  appointed  administrator  of  the 
estate  of  Charles  D.  Grace  by  the  county 
court  of  Fannin  county,  and  thereafter  qual- 
ified as  such  by  making  the  bond  and  taking 
the  oath  required  by  law,  and  was  and  Is 
now  the  duly  qualified  and  acting  administra- 
tor. No  letters  of  administration  had  previ- 
ously been  taken  out  on  the  estate  of  Grace. 
In  September,  1008,  a  suit  was  Instituted  in 
the  district  court  of  Fannin  county  by  the 
administrator  of  L.  M.  Grace,  the  deceased 
wife  of  Charles  D.  Grace,  against  the  appel- 
lant and  the  appellees  in  this  suit,  seeking 
a  partition  of  the  estate.  A  judgment  was 
accordingly  rendered  dividing  the  land,  de- 
creeing six  acres  in  controversy  to  the  de- 
fendants in  that  suit,  who  are  the  plaintiffs 
and  defendant  in  the  present  suit.  In  that 
suit  no  issue  was  made  or  adjudicated  as  to 
the  respective  rights  of  Dorman,  the  admin- 
istrator, and  the  appellees;  the  only  issue 
being  as  to  the  right  of  the  administrator  of 
the  estate  of  L.  M.  Grace  as  against  the  oth- 
er parties  to  a  portion  of  the  estate  left  by 
Grace  and  wife.  This  suit  was  Instituted  by 
the  appellees,  the  brother,  sister,  and  nephew 
of  Charles  D.  Grace,  against  Dorman,  as  the 
administrator,  to  recover  the  six  acres  ap- 
portioned to  them  in  the  partition  suit  men- 
tioned above.  Dorman  in  his  answer  pleaded 
a  general  demurrer,  general  denial,  and  not 
guilty.  A  Judgment  was  rendered  In  favor 
of  the  plaintiffs  In  the  court  below,  from 
which  the  administrator  prosecutes  this  ap- 
peal. 

The  only  issue  presented  is  whether  the 
homestead,  after  the  death  of  Mrs.  Grace, 
became  subject  to  the  payment  of  the  .debts 
of  Charles  D.  Grace.  If  it  did,  then  the  ap- 
pellant, as  the  duly  appointed  administrator, 
was  entitled  to  the  possession  of  the  property 
for  the  purposes  of  administration.  If  It  did 
not  BO  become  liable,  then  he  had  no  such 
right,  and  the  Judgment  of  the  court  below 
should  be  affirmed.  It  will  be  observed  that 
the  question  is  not  whether  the  homestead 
remains  exempt  upon  the  death  of  the  head 
of  the  family  leaving  no  constituents  of  the 
family  authorized  under  the  law  to  have  It 
set  apart  to  them,  but  whether,  after  the 
death  of  the  only  remaining  constituent  to 
whom  it  had  been  set  apart,  or  might  have 
been  set  apart,  it  becomes  assets  in  the  hands 
of  the  administrator  and  subject  to  the  debts 
of  the  deceased  husband.  Article  2046  of 
Sayles'  Annotated  Civil  Statutes  of  1807,  pro- 
vides that  at  the  first  term  of  the  court,  after 
an  inventory,  appraisement,  and  list  of  claims 
have  been  returned.  It  shall  be  the  duty  of 
the  court  to  set  apart  to  the  use  and  benefit 
of  the  widow  and  minor  children  and  unmar- 
ried daughters  remaining  with  the  family  of 
the  deceased,  all  such  property  of  the  estate 
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u  may  be  exempt  from  execution  or  forced 
sale  by  the  CJonstitution  and  laws  of  tbe 
state.  Article  2055  provides  that,  should  the 
estate  upon  final  settlement  prove  to  be  in- 
solvent, the  title  to  the  widow  and  children 
to  all  the  property  and  allowances  set  apart 
or  paid  to  them  under  the  provisions  of  this 
and  the  preceding  chapter  sliall  be  absolute 
and  shall  not  be  taken  for  any  of  the  debts 
of  the  estate  except  as  thereinafter  provided. 
The  last  provisions  referred  to  make  the  ex- 
empt property,  other  than  the  homestead,  sub- 
ject to  the  payment  of  funeral  expenses  and 
expenses  of  last  sickness,  when  presented 
within  the  time  prescribed  by  law.  Article 
2060  provides  that  the  homestead  shall  not 
be  liable  for  the  payment  of  any  of  the  debts 
of  the  estate  except  for  the  purchase  money, 
taxes,  or  for  work  and  material  used  in  con- 
Btrnctlng  improvements  thereon,  etc.  From 
the  foregoing  provisions.  It  Is  made  clear,  we 
think,  that,  upon  the  death  of  the  husband 
leaving  a  wife  or  any  constituents  of  the  fam- 
ily mentioned  in  the  statute  who  are  author- 
ized to  dalm  the  homestead  exemption,  the 
latter  is  not  subject  to  the  payment  of  the 
deceased  husband's  debts,  and  is  therefore 
no  part  of  the  assets  to  be  administered.  This 
▼lew  is  supported  by  the  following  authori- 
ties: Zwememann  v.  Von  Rosenberg,  76  Tex. 
522,  13  S.  W.  485;  Childers  v.  Henderson, 
76  Tex.  664,  13  S.  W.  481 ;  Cameron  v.  Mor- 
ris, 83  Tex.  14,  18  8.  W.  422 ;  Roots  v.  Rob- 
ertson, 93  Tex.  365,  55  S.  W.  308;  Ford  v. 
Sims,  93  Tex.  586,  57  S.  W.  20;  McAllister 
V.  Godbold  (Tex.  Civ.  App.)  29  S.  W.  417. 
The  effect  of  the  statute  Is  to  completely 
withdraw  the  homestead  under  the  condition 
described  from  administration,  and  to  ex- 
clude It  from  the  assets  of  the  estate  avail- 
able for  tbe  payment  of  the  debts  of  the  de- 
ceased. This  being  done,  there  is  no  other 
provision  of  the  statute  that  attempts  to  re- 
store It  at  any  future  time  or  upon  the  hap- 
pening of  any  future  contingency.  If  the 
exemption  was  intended  to  last  only  so  long 
as  the  statutory  constituents  of  the  family 
lived  or  used  it  in  the  manner  required  by 
law,  there  could  be  no  good  reason  why  it 
should  not  be  applied  during  that  time  to  the 
debts  of  the  husband,  subject  to  the  posses- 
sory and  other  rights  of  those  surviving  con- 
Btitnents.  Counsel  for  appellant  suggest  that 
.  It  Is  inequitable  to  permit  collateral  heirs  in 
cases  like  the  present  to  defeat  tbe  claim  of 
creditors  holding  valid  claims  of  Indebtedness 
against  the  estate  of  the  deceased.  If  the 
property  would  be  exempt  in  the  hands  of 
tbe  lineal  descendants  of  Grace,  we  know  of 
no  rul^  that  would  prevent  collateral  heirs 
from  invoking  the  same  protection.  It  seems 
that  the  property  derives  its  exempt  charac- 
ter from  the  fact  that  upon  the  death  of  tbe 
husband  it  passes  to  certain  designated  con- 
Btltuents  of  the  family,  and  In  conferring  those 
statutory  rights  the  homestead  is  absolutely 


exempted.  Article  2055  attempted,  in  case 
where  the  estate  proves  Insolvent,  to  make 
the  title  of  the  surviving  wife  and  other  con- 
stituents of  the  family  to  whom  a  homestead 
had  been  set  apart  absolute;  but  our  Su- 
preme Court  has  held  in  several  cases  that 
so  much  of  that  article  as  interfered  with 
the  rights  of  other  heirs,  who  would  take 
according  to  the  laws  of  descent  and  distri- 
bution, was  unconstitutional  and  void  (see 
Roots  r.  Robertson,  supra) ;  but  the  remain- 
der is  valid. 

The  principle  involved  is  so  fully  discussed 
in  the  cases  we  have  cited  that  we  deem  it 
unnecessary  to  say  more. 

The  judgment  of  the  court  is  affirmed. 


MBRRIMAN  et  al.  v.  BLALACK  et  al.f 

(Court  of  Civil  Appeals  of  Texas.    Oct.  27, 1909. 

Rehearing  Denied  Nov.  18,  1900.) 

1.  Trial  (f  394*)  —  Findings  —  Conclusions 
OF  Fact  and  Law— Sepabation. 

A  finding  that  a  deed  conveyed  to  the  gran- 
tee all  tlie  srantor's  right,  title,  and  interest  in 
a  league  of  land,  including  the  land  in  con- 
troversy, did  not  offend  against  the  statute  re- 
quiring conclusions  of  fact  and  of  law  to  be 
separate. 

fijd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  924,  926;   Dee  Dig.  t  3W.*] 

2.  Adverse  Possession  (|  71*)— Color  op  Ti- 
tle— StTFFICIENCT  OF  DEEDS. 

A  deed  executed  in  March,  1878.  conveyed 
to  T.  one-fourth  of  a  certain  league  of  land,  and 
provided  that  if  the  tract  therein  conveyed 
should  be  discovered  to  constitute  one-fourth  of 
an  entire  league  owned  by  the  grantor,  T.ishonjd 
have  preference  as  purchaser  of  it  for  a  certain 
sum  for  the  whole  league.  Thereafter  such 
grantor's  interest  in  the  whole  league  was  sold 
for  taxes,  and  the  purchaser  quitclaimed  his  in- 
terest under  the  tax  deed  to  T.  T.  thereafter 
conveyed  all  his  riifht,  title,  and  interest  in  the 
whole  league,  describing  it  by  metes  and  bounds. 
The  deed  further  conveyed  all  of  T.'s  interest 
acquired  by  the  deed  from,  the  tax  sale  pur- 
chaser, and  provided  that,  in  the  event  that  the 
grantor  in  the  deed  of  March,  1878,  "should 
own  the  remaining  three-fourths  of  the  league 
of  land  herein  conveyed  according  to  the  stipu- 
lation and  agreement  set  forth"  in  the  deed  of 
1878,  T.'s  grantee  should  have  preference  as 
purchaser  of  the  same  for  a  certain  sum ;  such 
grantee  "to  have  and  to  hold  the  above-describ- 
ed premises"  forever,  and  T.  bound  himself,  his 
heirs,  etc.,  to  warrant  "all  and  singularly  the 
said  premises"  to  the  grantee,  his  heirs,  etc. 
Held,  that  T.'s  deed  was  not  a  mere  quitclaim 
or  option  to  purchase  as  to  the  three-fourths  of 
the  league  referred  to  in  the  deed  of  1878,  but 
was  a  deed  to  the  whole  league,  suflScient  to 
support  a  claim  under  the  5-year  statute  of  lim- 
itations, or  sufficient,  as  a  memorandum  of 
title,  to  support  a  claim  under  the  10-year  lim- 
itations; the  reference  to  the  a^eement  in  the 
deed  of  1878  being  merely  to  ^ve  the  grantee 
the  benefit  of  that  agreement  in  the  event  of 
"T.'s  title  through  the  tax  deed  failing. 

fEd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g  415 ;   Dec.  Dig.  |  71.*] 

3.  Trial  ({  392*)— Findino  — Sutficienot  — 
Necessity  op"  Request. 

If  the  trial  court's  findings  in  trespass  to 
try  title  as  to  the  improvements  made  upon  the 
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land  by  defendant'*  grantor,  npon  which  defend- 
ant relied  to  establish  title  by  adverBe  posses- 
sion, were  not  sufficiently  full  or  definite,  plain- 
tiff should  have  requested  a  fuller  finding. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
I>ig.  n  &i6-9l9;   Dec.  Dik.  J'392>i' 
4.  Adverse  Possession  (J  20*)— Hostilb  Acts 

— Improvements. 

If  improvements,  such  as  bnilding  houses, 
opening  fields,  etc.,  made  by  defendant's  grantor 
on  land  claimed  by  defendant  by  the  adverse 
possession  of  such  grantor,  were  located  on  the 
land  claimed,  it  was  imnlaterial  upon  what  par- 
ticular part  of  the  land  they  were  located. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  SS  106-108;  Dec.  Dig.  S  20.*] 

6.  Adverse  Possession  (J  82*)— Colob  of  Ti- 
tle— Deeds— Recobdino  —  ''Duly  Record- 
ed." 

Where  the  record  of  a  married  woman's 
deed  conveying  her  separate  proi>erty  showed 
that  an  essential  part  of  the  certificate  of  ac- 
knowledgment was  omitted,  the  deed  was  not 
"duly  recorded"  so  as  to  support  a  plea  of  title 
by  limitations. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  {  4G9;  Dec.  Dig.  S  82.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2263-2264.] 

6.  Appeal,  and  Error  (|  1071*)— Harmless 
Error— Undings. 

Where  title  by  limitations  was  complete  in 
defendant's  remote  grantor,  at  the  tatter's  death, 
it  was  immaterial,  upon  defendant's  title  by  lim- 
itations, that  a  deed  by  a  subsequent  grantor 
was  so  defectively  acknowledged  on  its  face  that 
it  would  not  support  title  by  limitations,  and 
hence  a  finding  that  it  was  properly  admowledg- 
ed  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
B3rror,  Cent  Dig.  i  4238;   Dec.  Dig.  §  1071.*] 

7.  Aixvrrsb  Possession  (|  100*)— Extent  op 
Possession  —  Color  of  Title  —  Improve- 
ments. 

Where  defendant's  grantor  entered  upon  a 
tract  under  a  deed  thereto,  and  erected  a  number 
of  houses,  built  corrals,  opened  up  fields  and 
grazed  cattle  thereon,  claiming  the  whole  tract  as 
his  own  under  the  deed,  such  acts  were  suffi- 
cient to  support  a  claim  of  title  by  limitations 
to  the  entire  tract,  whether  the  deed  is  consid- 
ered as  a  duly  registered  deed  under  the  5-year 
.  limitations,  or  as  a  written  memorandum  of  title 
under  the  10-year  limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  547 ;    Dec  Dig.  {  100.*] 

8.  Adverse  Possession  «  31*)  —  Notorious 
Possession  —  Notice  to  Former  Owner  — 
Necessity. 

One  who  entered  upon  land  under  a  duly 
recorded  deed  thereto,  and  held  it  adversely  to 
the  world,  need  not  otherwise  repudiate  the  title 
of  others  claiming  the  land,  or  notify  them  of 
bis  claim  of  title,  in  order  to  set  limitations 
running. 

[Ed,  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  IS  128-131 ;  Dec.  Dig.  S  31.*] 

9.  Adverse  Possession  (J  82*)— Color  of  Ti- 
tle. 

Where  title  was  complete  in  defendant's  re- 
mote grantor  at  the  latter's  death,  it  was  im- 
material to  defendant's  right  to  claim  title  by 
adverse  possession  that  deeds  of  subsequent  gran- 
tors were  not  recorded  a  sufficient  lenfcth  of 
time  before  the  commencement  of  the  action  to 
base  a  claim  by  limitations  thereon. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g  468;   Dec.  Dig.  I  82.*] 


10.  Evidence  (J  471*)  — Opinions  — Cohcltt- 
sions. 

In  trespass  to  try  title,  wherein  defendants 
claimed   by   adverse   possession,   answers   to   a 

?luestion  whether  defendant's  grantor  paid  taxes 
or  certain  people  that  he  paid  them  for  the 
land,  and  to  a  question  Whether  he  paid  them 
for  himself  or  another  that  he  paid  them  for 
himself,  were  not  objectionable  as  witness'  con- 
clusions. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2167;   Dec.  Dig.  f  471.*] 

11.  Adverse  Possession  (§  95*) -^  Psescmp- 
moN— Payment  of  Taxes. 

It  Is  presumed,  in  trespass  to  try  title  to 
land  claimed  by  adverse  possession,  that  one 
residing  on  land  under  a  deed  thereto,  and  who 
is  admitted  to  have  paid  the  taxes,  paid  them 
for  himself  and  not  for  another. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Ctent  Dig.  (  531';  Dec  Dig.  {  95.*] 

12.  Evidence  ({  471*)  —  Opinions— Conclu- 
sions. 

In  trespass  to  try  title,  in  which  defend- 
ant claimed  by  adverse  possession,  testimony  by 
defendant's  co-occupant  that  he  or  his  brothers 
did  not  reco^ize  any  other  than  defendant  as 
having  any  rights  in  the  land  was  not  objection- 
able as  the  conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  2150,  2151 ;   Dec  Dig.  {  471.*] 

13.  Appeal  and  Error  (g  1054*)— Harmless 
Error— Admission  of  Evidence— Trial  by 
Court. 

In  trespass  to  try  title,  wherein  defendant 
claimed  by  ue  adverse  possession  of  bis  grantor, 
whose  exclusive  possession  was  established  by 
evidence  not  objected  to,  any  error  in  admitting 
evidence  upon  the  character  of  defendant's  ad- 
verse claim  and  possession  would  not  justify  a 
reversal  of  a  judgment  for  defendant,  especially 
where  the  trial  was  by  the  court. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4187,  4192;  Dec  Dig.  | 
1054.*] 

14.  Adverse  Possession  (§  85*)  —  Evidence 
— Sufficiency. 

In  trespass  to  try  title,  wherein  defendant 
claimed  by  the  adverse  possession  of  his  grantor 
under  a  duly  recorded  deed,  that  the  latter  took 

Eossession  upon  the  execution  of  the  deed,  built 
ouses  and  corrals,  fenced  a  large  tract  and 
used  it  for  pasture,  and  paid  taxes  on  the  whole 
tract  each  year  showed  prima  facie  that  such 
possession  and  use  were  based  upon  the  deed  and 
a  claim  of  title  to  the  entire  tract  thereunder. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  g|  503,  685,  688;  Dec  Dig.  S 
85.*] 

15.  Evidence  (|  471*)— Opinion  Evidence- 
Opinion  AS  to  Title. 

In  trespass  to  try  title,  testimony  by  an 
attorney  that  he  investigated  plaintiff's  title, 
and  declined  to  institute  suit  for  recovery  of 
the  land,  was  immaterial  and  irrelevant,  being 
a  mere  expression  of  opinion  as  to  the  validity 
of  plaintiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2150 ;   Dec.  Dig.  §  471.*] 

16.  Evidence  (g  168*)— Best  Evidence — Sec- 
ondary EVIDENCB--O0NTENT8  OF  LETTER. 

The  contents  of  a  letter  not  produced  are 
inadmissible  as  a  rale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  558;    Dec.  Dig.  I  16a*] 

17.  Appeal  and  Eisob  (g  1051*)— Harmless 
Error— Admission  of  Evidence— Trial  by 
Court. 

In  trespass  to  try  title,  testimony  of  an 
attorney,  claimed  to  be  prominent  at  the  local 
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bar,  {hat  he  declined  to  institute  the  action  onon 
investigating  plaintiff's  alleged  title,  and  that 
he  knew  the  land  claimed  by  plaintiff  belonged 
to  defendant's  grantor,  and  that  he  lived  on  it, 
though  immaterial  and  irrelevant,  could  not 
have  prejudiced  plaintiff,  where  the  facts  on 
which  the  witness'  knowledge  must  have  been 
based  were  amply  shown  by  practically  undis- 
puted evidence. 

fBd.  Note. — For  other  cnses,  see  Appeal  and  Er- 
ror, Cent  Dig.  a  4161-4170 ;  Dec.  Dig.  1 1051.*] 
la  WrrNESSES  (|  248*)— Examinatior— Quks- 

TIONS— Responsivkness. 

The  latter  part  of  the  answer  to  a  question 
whether  defendant's  grantor  claimed  the  owner- 
ship and  possession  of  land  that  every  one  knew 
that  he  owned  it;  that  it  was  his  ranch  and 
land  there — was  not  responsive,  and  should  have 
been  stricken. 

[Eld.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  861,  862;   Dec  Dig.  {  248.*] 
19.  Advrbsb  Possession  rt  30*)  —  Notobioub 

Possession— Knowledge  bt  Othebs. 

If  one  entered  upon  land  under  a  duly  re- 
corded deed,  and  held  open  and  notorious  pos- 
session thereof,  it  was  immateriaLto  his  right  to 
claim  by  adverse  possession  whether  any  one  ac- 
tually knew  of  his  claim  and  possession. 

[Ed.  Note.— For  other  cases,  see  Adverso  Pos- 
session, Cent.  Dig.  H  126,  127;    Dec.  Dig.  S 
30.*] 
2a  Appeal  and  Ebbob  (|  10B2«)— Habmless 

Errob  —  Admission    op  Evidence  —  Jddg- 

MBNT  COBBECT   ON   MEBITS. 

Where  facts  sufficient  to  support  a  judg- 
ment for  defendant  were  conclusively  shown  in  a 
trial  by  the  court  by  proi>er  evidence,  so  that  no 
other  Judgment  could  have  been  rendered,  any 
error  in  the  admission  of  evidence  was  not  re- 
versible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  SS  4171-4177 ;  Dec.  Dig.  i  10o2.*] 

Appeal  from  District  Conrt,  Hidalgo  Coun- 
ty; W.  B.  Hopkins,  Jndge. 

Action  by  Titus  E  Merrlmun  and  others 
against  P.  E.  Blalack  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

D.  B.  Chapln,  R.  J.  Swearingen,  and  Don 
A.  Bliss,  for  appellants.  Beasley  &  Beas- 
ley  and  Dougherty  &  Dougherty,  for  appel- 
lees. 

REESE,  J.  This  Is  a  suit  in  trespass  to 
try  title  by  Titus  B.  Merrlman  and  others 
against  R.  E.  Blalack  and  G.  L.  Hawkins, 
to  recover  an  undivided  eight-ninths  interest 
In  a  tract  of  land  described  as  the  eastern 
or  lower  three-fourths  of  the  eastern  or  low- 
er league  of  a  certain  two-league- grant  to  Be- 
nlgno  Leal,  known  as  the  "Santa  Ana"  on  the 
Rio  Orande  river  In  Hidalgo  county.  De- 
fendants pleaded  general  demurrer,  general 
denial,  and  "not  guilty,"  and,  under  appro- 
priate allegations,  the  statutes  of  limitation 
of  6  and  10  years  as  to  the  whole  tract,  and 
also  the  statute  of  limitation  of  2  years  as 
to  a  portion  of  the  land  by  them  under  actual 
Inclosure.  They  deny  specially  the  title  of 
plaintiffs,  assert  title  In  themselves,  and  pray 
for  removal  of  cloud,  and  that  they  be  quiet- 
ed in  their  title.  To  this  answer  plaintiffs 
filed  a  Supplemental  petition  by  way  of  reply. 


denying  defendants'  title  and  denying  the 
defendants'  possession  was  adverse,  or  that 
they  had  any  notice  thereof.  The  various 
deeds  under  which  defendants  are  alleged 
to  claim  title  are  set  out,  and  it  is  alleged 
that  they  do  not  afford  a  basis  for  their 
claim  of  title  by  limitation  of  5  or  10  years, 
but  that  defendants'  possession.  In  so  far  as 
it  extended  to  the  Interest  claimed  by  plain- 
tiffs, was  In  subordination  to,  and  not  ad- 
verse to,  their  title.  A  trial  by  the  court, 
without  a  Jury,  resulted  in  a  Judgment  for 
defendants,  from  which  plaintiffs  prosecute 
this  appeal. 

The  following  are  the  material  facts,  as 
gathered  from  the  court's  conclusion  of  fact 
and  from  the  evidence: 

(1)  The  land  in  controversy  Is  the  lower 
three-fourths  of  the  lower  or  easternmost  of 
the  two  leagues  granted  by  the  Mexican  gov- 
ernment to  Benigno  Leal  In  1834,  known  aa 
Santa  Ana.  The  grant  was  confirmed  and' 
patent  Issued  to  said  Leal. 

(2)  The  easternmost  or  lower  league  was 
conveyed  by  Leal  and  wife  to  Ell  T.  Merrl- 
man in  1852,  and  that  portion  of  the  league 
herein  involved  conveyed  by  Eli  T.  Merrlman 
to  Henry  E.  Merrlman  October  12,  1860. 
Deeds  duly  recorded. 

(3)  Henry  E.  Merrlman  died  Intestate  in 
1861,  leaving  surviving  as  his  sole  heirs  his 
sister,  Caroline,  and  two  brothers,  the  said 
Eli  T.  and  Titus  E.,  and  the  plaintiffs  are 
the  descendants  and  sole  heirs  of  said  sister 
and  brothers. 

(4)  By  deed  dated  October  15,  1860,  Eli  T. 
Merrlman  conveyed  by  metes  and  bounds  the 
upper  or  western  one-fourth  of  the  eastern- 
most of  lower  league  of  Santa  Ana,  to  John 
Fusselman,  and  by  deed  dated  May  3,  1861, 
Fusselman  conveyed  the  same  land  to  Eliza- 
beth Merrlman,  both  deeds  duly  acknowledg- 
ed and  recorded. 

(5)  Said  Elizabeth  Merrlman  by  deed  dated 
March  29,  1878,  duly  acknowledged  and  re- 
corded, conveyed  said  one-fourth  league  by 
metes  and  bounds  to  Joslah  W.  Turner.  This 
deed  contained  this  further  contract  or  agree- 
ment: "And  for  a  good  and  valid  considera- 
tion from  the  said  Turner  received,  I  hereby 
agree  that  in  the  event  the  tract  now  herein 
conveyed  shall  be  discovered  to  constitute  % 
of  an  entire  league  owned  by  me,  then  the 
said  Joslah  W.  Turner  shall  have*  the  pref- 
erence as  purchaser  of  same  at  the  rate  of 
six  hundred  dollars  for  the  whole  league,  or 
a  balance  of  $350.00  to  be  paid  to  me,  or  my 
heirs  or  assigns." 

(6)  On  May  7,  1878,  the  tax  collector  of 
Hidalgo  county  executed  to  W.  T.  J.  G.  Brew- 
ster a  deed  duly  recorded  on  the  same  day, 
which  said  deed  conveys  to  Brewster,  pur- 
chaser at  tax  sale  for  taxes  due  by  Elizabeth 
Merrlman  for  the  year  1877,  "all  the  right, 
title.  Interest  and  estate  which  the  said  Eliz- 
abeth Merrlman  had  at  the  time  when  the 
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assessment  before  mentioned  was  made"  to 
the  league  of  land  described  In  tax  deed  as 
follows:  "4,428  acres  of  land  lying  In  the 
county  of  Hidalgo  and  being  one  of  two 
leagues  originally  granted  to  Benlgno  Leal 
by  the  King  of  Spain  and  confirmed  by  the 
Legislature  of  the  state  of  Texas  and  known 
as  'Santa  Ana.'  Bounded  as  follows:  On  the 
east  by*a  tract  of  land  owned  by  Chrlstobal 
Leal,  on  the  west  by  land  owned  by  C.  B. 
Combe,  on  the  north  by  land  to  me  unknown, 
on  the  south  by  the  Rio  Grande  river,  having 
a  front  of  900  varas  and  a  depth  from  north 
to  south  of  five  Spanish  leagues,  being  about 
thirteen  miles  below  the  town  of  Hidalgo." 

(7)  By  quitclaim  deed  dated  July  21,  187i), 
said  Brewster  conveyed  to  said  Joslah  W. 
Turner  the  land  conveyed  to  him.  This  deed 
was  duly  recorded  July  1,  1879. 

(8)  Said  Joslah  W.  Turner,  by  deed  dated 
April  24,   1882,  conveyed   to  Julio  Gnzman 

'  "his  right,  title  and  interest  in  the  eastern- 
most league  of  the  Santa  Ana  grant,"  de- 
scribing the  same  by  metes  and  bounds,  em- 
bracing the  whole  league  and  including  the 
land  in  controversy.  The  deed  was  duly 
acknowledged  and  recorded  in  deed  records 
of  Hidalgo  county  on  the  day  of  its  date. 

As  the  decision  of  the  questions  raised  on 
this  appeal  turns  largely  upon  the  terms  of 
this  deed,  so  much  of  it  as  Is  material  to 
an  understanding  of  those  questions  is  here 
given  in  full: 

"Know  all  men  by  these  presents  that  I, 
Joslah  W.  Turner,  a  resident  of  the  county 
of  Cameron  In  said  state  of  Texas,  for  and 
In  consideration  of  the  sum  of  six  hundred 
dollars  (1600.00)  in  lawful  money  of  the  Unit- 
ed States  of  America,  to  me  actually  in  hand 
paid  by  Julio  Guzman,  a  resident  of  said 
county  of  Hidalgo,  In  said  state  of  Texas,  the 
receipt  of  which  sum  I  hereby  acknowledge, 
and  confess,  have  granted,  sold  and  conveyed 
and  by  these  presents  do  grant,  sell  and  con- 
vey unto  the  said  Julio  Guzman,  his  heirs 
and  assigns,  all  my  right,  title  and  interest 
in  and  to  a  certain  piece  or  parcel  of  land 
situated  in  said  county  of  Hidalgo,  in  a 
certain  tract  of  land  called  and  known  as 
'Santa  Ana,'  originally  granted  to  Benlgno 
Leal  by  the  Mexican  government,  which  said 
piece  or  parcel  of  land  being  one  league  of 
land  out  of  the  two  leagues  composing  said 
tract  of  land  aforesaid,  being  described  and 
bounded  as  follows." 

Then  follows  a  full  and  correct  description 
of  the  lower  or  easternmost  league  of  the 
Santa  Ana  grant,  after  which  is  the  follow- 
ing: 

"I  also  herein  convey  all  of  my  rights  and 
Interest  acquired  in  a  certain  deed  bearing 
date  July  1,  A.  D.  1879,  from  W.  J.  T.  G. 
Brewster  to  me,  the  said  Joslah  W.  Turner, 
which  said  deed  is  duly  recorded  in  Book 
'C  of  Real  Estate  of  said  county  of  Hidalgo 
on  pages  186  and  187,  and  which  is  duly 
made  part  hereof.  And  also  for  a  good  and 
valuable  consideration  received  from  the  said 


Julio  Guzman,  I  hereby  agree,  that  in  th« 
event  that  Mrs.  Elizabeth  Merrlman  should 
own  the  remaining  three-fourths  of  said 
league  of  land  herein  conveyed  according  to 
the  stipulation  and  agreement  set  forth  in 
a  certain  deed  bearing  date  March  29,  1878, 
from  the  said  Elizabeth  Merrlman  to  the 
said  Joslah  W.  Turner  and  being  duly  record- 
ed in  Book  'C  of  Real  Estate  of  said  county 
of  Hidalgo  on  pages  184,  185,  as  by  refer- 
ence thereto  will  more  fully  appear,  and 
which  is  made  part  hereof  for  greater  cer- 
tainty, then  the  said  Julio  Guzman  shall 
have  the  preference  as  purchaser  of  the  same 
at  the  rate  of  three  hundred  and  fifty  dollars 
to  be  paid  either  to  me,  the  grantor  herein, 
or  to  the  said  Elizabeth  Merriman  according 
to  the  tenor  of  said  agreement  aforesaid. 

"To  have  and  to  hold  the  above  described 
premises  together  with  all  and  singular  the 
rights  and  appurtenances  thereto  in  any  wise 
belonging  unto  the  said  Julio  Guzman,  bis 
heirs  and  assigns  forever.  And  I  do  hereby 
bind  myself,  my  heirs,  executors  and  admin- 
istrators to  warrant  and  forever  defend  all 
and  singular  the  said  premises  unto  the  said 
Julio  Guzman,  his  heirs  and  assigns,  against 
every  person  whomsoever,  lawfully  claiming 
or  to  claim  the  same  or  any  part  thereof." 

(9)  Julio  Guzman  was  married  long  prior 
to  1882,  his  wife  being  Estefans.  They  had 
eight  children.  Immediately  after  said  pur- 
chase from  Joslah  Turner,  in  the  spring  of 
1882,  said  Guzman  had  the  western  line  of 
the  one-fourth  league  of  land  described  in 
said  deed  from  said  Turner  to  him,  which 
Is  also  the  western  line  of  the  lower  league, 
surveyed  by  the  county  surveyor  of  Hidalgo 
county.  Said  Guzman  accompanied  the  sur- 
veyor and  knew  where  the  line  was.  Imme- 
diately after  having  had  the  land  surveyed, 
said  Guzman  moved  on  the  land  with  his 
said  wife  and  children.  They  located  on  the 
eastern  three-fourths  of  the  eastern  one-half 
of  the  Santa  Ana  grant,  being  the  land  In 
controversy.  Guzman  erected  some  six  or 
eight  houses  on  the  land  in  suit,  some  six 
miles  from  the  river,  near  a  lake  of  water 
called  Perchuga.  He  also  built  corrals,  and 
opened  up  fields  on  the  land.  Within  a  year 
or  so  after  he  went  on  the  land  he  inclosed 
that  portion  thereof  fronting  on  the  river  in 
a  pasture.  The  western  line  of  this  inclosure 
extfflided  from  the  river  northward  along 
the  western  boundary  line  of  the  eastern 
league  of  the  Santa  Ana;  thence  eastward 
to  a  point  466  varas  east  of  the  western 
boundary  line  of  the  one-half  league  of  the 
Gate  grant  which  said  Guzman  claimed ; 
thence  to  the  river.  The  Inclosure  embraced 
some  500  acres  of  the  land  in  suit  Guzman 
and  his  family  lived  continuously  on  the  land 
in  suit  from  the  spring  of  1882  until  his 
death  In  December,  1901.  Guzman  moved  on 
the  land  claiming  same  as  his  own  under  the 
deed  made  to  him  by  Turner.  He  claimed 
all  of  the  eastern  league  of  the  grant  as  his 
own,   and  continuously,  from  the  time  ha 
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mored  on  the  land  np  to  the  time  of  bis 
death,  asserted  and  exercised  ownership  of 
the  land,  and  paid  all  taxes  thereon,  and  used 
itnd  enjoyed  same  bj  cultivating  fields  each 
year  and  grazing  horses,  sheep  and  cattle 
thereon,  and  having  exclusive  use  and  enjoy- 
ment of  the  land  Inclosed  in  the  pasture. 
Jallo  Guzman  had  actual,  peaceable,  adverse, 
exclusive,  and  continuous  possession  of  the 
land  In  suit,  and  claiming  same  under  a  duly 
registered  deed  from  the  spring  of  1882  untU 
his  death  In  December,  1901.  Guzman's  pos- 
session and  claim  of  ownership  was  open, 
visible,  notorious,  and  hostile  to  plaintiffs 
and  to  the  world. 

(10)  Julio  Guzman  died  intestate  In  De- 
cember, 1901;  his  wife  having  previously 
died.  They  had  eight  children,  and  these 
children  and  their  descendants  were  their 
sole  heirs,  and  Inherited  the  land  In  suit. 

(11)  P.  E.  Blalack,  by  deeds  duly  executed 
by  said  heirs  and  the  legal  guardians  of  such 
of  them  as  were  minors,  succeeded  to  the 
title  of  all  of  said  heirs.  These  deeds  were 
executed  and  recorded  at  various  times  from 
February  to  August,  1902.  By  each  deed 
the  grantor  therein  conveyed'  to  Blalack  the 
undivided  Interest  owned  by  him  or  her,  in 
the  land  in  controversy,  as  one  of  the  heirs 
of  Julio  Guzman,  specifying  the  amount  of 
-such  Interest;  the  several  deeds  taken  to- 
gether conveying  the ;  entire  league.  The 
deeds  for  about  one-half  of  the  entire  league 
were  recorded  more  than  5  years  before  this 
salt  was  filed. 

(12)  After  the  death  of  Julio  Guzman  his 
children  and  grandchildren  remained  In  pos- 
session of  the  land,  claiming  the  whole  of 
It  as  their  own,  and  cultivated,  used,  and  en- 
Joyed  the  same,  and  had  exclusive  and  ad- 
verse possession  thereof,  until  they  conveyed 
the  same  to  the  defendant,  P.  E.  Blalack. 
When  Blalack  purchased  the  land  from  the 
<?uzman  heirs,  he  went  Into  the  actual  pos- 
session  of  the  land  so  purchased,   and  the 

'  heirs  who  had  not  conveyed  to  him  admitted 
him  into  possession  with  them,  and  recognized 
his  right  to  the  extent  of  the  interests  con- 
veyed to  him,  and  said  Blalack  recognized 
the  rights  of  the  heirs  who  had  not  conveyed 
-to  him  to  the  extent  of  the  interests  owned 
by  them,  and  Blalack  and  the  heirs  who  had 
not  conveyed  to  him  so  recognized  each  oth- 
er's rights  and  Interest  in  the  land  and  re- 
mained in  the  actual  possession  thereof,  us- 
ing, cultivating,  and  enjoying  the  same,  and 
claiming  the  same  as  their  own  adverse  to 
the  world,  and  continuously  up  to  the  filing 
of  this  suit 

(13)  All  taxes  on  the  land  In  suit  from 
1882  have  been  paid  for  each  year  as  they  ac- 
crued in  full,  first  Julio  Guzman  during  his 
life,  then  by  his  children  and  grandchildren, 
until  they  sold  to  Blalack,  and  then  by  Bla- 
lack nntil  he  sold  to  Hawkins,  and  then  by 
Hawkins  and  Blajack  up  to  this  time.  The 
«uit  was  Instituted  May  1,  1907. 

By  the  first  assignment  of  error,  and  the 


several  propositions  thereunder  appellants  as- 
sail the  ninth  conclusion  of  fact  of  the  trial 
court,  wherein  the  court  finds  ttiat  by  deed 
dated  April  24,  1882,  Josiah  W.  Turner  con- 
veyed to  Julio  Guzman  all  his  right,  title, 
and  interest  in  the  easternmost  league  of  the 
Santa  Ana  grant  Including  the  land  in  suit. 
One  objection  to  this  finding  is  that  It  of- 
fends against  that  provision  of  the  statute 
which  requires  conclusions  of  fact  and  law 
to  be  separate.  There  is  no  merit  in  the 
objection. 

Another  objection  is  that  the  deed  re- 
ferred to  In  the  findings  does  not  purport  to 
convey  anything  to  the  said  Guzman  except 
one-fourth  of  a  league  that  Turner  had  ac- 
quired from  Elizabeth  Merrlman,  together 
with  whatever  right  might  have  been  given 
by  Mrs.  Merrlman  to  Turner,  by  way  of  op- 
tion, to  purchase  the  other  three-fourths, 
which  Is  the  land  in  controversy.  The  mer- 
its of  appellants'  case  rest  very  largely  uiwn 
the  construction  of  this  deed  from  Turner  to 
Guzman  as  a  basis  for  the  claim  of  title  by 
limitation  of  5  and  10  years  by  appellees, 
without  which  appellants  are  entitled  to  re- 
cover. This  deed  has  been  fully  set  out  in 
our  eighth  finding  of  fact,  which  differs  from 
the  ninth  conclusion  of  fact  of  the  trial  court 
here  objected  to  only  in  having  a  fuller  state- 
ment of  the  contents  of  the  deed.  If  this 
Instrument  Is,  properly  construed,  a  deed  to 
the  land  In  controversy,  as  found  by  the 
trial  court,  within  the  meaning  of  the  5- 
year  statute  of  limitation,  or  a  memorandum 
of  title  thereto  within  the  meaning  of  the 
10-year  statute,  It  must  be  held  that  Guz- 
man's title  was  complete  under  both  record- 
ed at  the  time  of  his  death,  as  there  is 
no  dispute  that  It  was  recorded  on  the  day 
of  its  date,  and  the  evidence  is  sufllclent 
to  sustain  the  finding  of  the  trial  court, 
which  we  have  adopted  in  our  findings  of 
fact,  as  to  payment  of  taxes,  which  was  in 
fact  admitted  by  appellants,  and  peaceable, 
adverse  possession  by  Guzman  from  1882 
to  1901,  and  those  holding  his  title  since 
his  death; 

But  appellants  contend  that  it  is  neither 
such  a  deed  to  the  land  as  would  support 
the  5-year  statute,  nor  such  a  memorandum 
of  title  as  would  support  the  10-year  stat- 
ute, but  that  it  merely  conveys  to  Guzman 
the  option  to  purchase  the  three-fourths 
league,  given  to  Turner  by  the  deed  to  him 
by  Mrs.  Merrlman  as  a  part  of  her  deed  for 
the  upper  one-fourth  of  the  league.  .Ap- 
pellants arrive  at  this  conclusion  by  disre- 
garding that  part  of  tlie  deed  in  terms  con- 
veying the  land  to  Guzman,  or  absolutely 
subordinating  the  same  to  the  additional 
stipulation  In  the  deed  with  regard  to  the 
agreement  of  Mrs.  Merrlman  In  her  deed 
to  Turner  of  the  one-fourth  league,  referring 
to  the  option  to  purchase  the  other  three- 
fourths  in  case  it  be  discovered  that  she 
owns  It.  Turner  had  a  deed  to  the  league 
from  Brewster,  who  in  turn  had  the  deed 


Digitized  by 


Google 


408 


122  SOUTHWBSTBBN  REPORTER. 


CTez. 


from  the  tax  collector.  Turner  then  bad 
tbis  title  to  the  lower  league,  and  in  ad- 
dition had  the  deed  from  Elizabeth  Merrl- 
man  for  t;he  upper  one-fourth  of  the  league, 
containing  the  option  to  purchase  the  oth- 
er three-fourths,  if  it  should  be  discovered 
that  It  belonged  to  her.  It  seems  to  us 
that.  In  these  circumstances,  there  is  no 
sound  basis  (or  appellants'  contention  that 
the  intention,  as  shown  by  Turner's  deed 
to  Guzman,  so  far  as  t^e  land  in  suit  is 
concerned,  was  to  pass  only  the  option  to 
purchase  the  three-fourths  of  the  league. 
Certainly  no  such  construction  can  be  given 
the  terms  of  the  deed.  The  deed  first,  in 
express  and  appropriate  terms,  conveys  by 
metes  and  bounds  the  grantor's  right,  title, 
and  Interest  in  the  entire  league,  and  then 
proceeds:  "I  also  convey  all  of  my  right, 
title  and  interest"  in  the  land  conveyed 
by  the  Brewster  deed.  "And  also  for  a 
good  and  valuable  consideration"  makes  the 
agreement  shown  with  regard  to  the  option 
contained  in  the  Merrlman  deed  to  Turner, 
referring  to  the  three-fourths  as  three- 
fourths  of  "said  league  of  land  herein  con- 
veyed." The  use  of  the  language  "in  the 
event  Mrs.  Merrlman  should  own  the  re- 
maining three-fourths  of  said  league  herein 
conveyed"  must  be  taken  to  refer  only  to 
the  terms  of  the  option  agreement  which 
embraced  only  the  lower  three-fourths  of 
the  league,  and  cannot,  in  the  face  of  the 
positive  terms  of  the  conveyance  of  the  en- 
tire league  preceding,  be  taken  as  limiting 
such  conveyance  to  the  one-fourth  of  the 
league  convoyed  by  Mrs.  Merrlman  to  Tur- 
ner. The  deed  also  concludes  with  a  gen- 
eral warranty  of  title  of  the  "said  prem- 
ises." No  reference  is  made  to  the  one- 
fourth  of  the  league,  and  the  warranty  clear- 
ly refers  to  the  title  to  the  entire  league 
embraced  in  the  conveyance.  It  seems  clear 
to  us  that  the  primary  purpose  of  the  deed 
was  to  convey  the  entire  league,  but  to  pro- 
vide against  the  contingency  of  the  title 
under  the  tax  deed  proving  invalid,  by  giving 
Guzman  the  benefit,  for  whatever  it  was 
worth,  of  the  conditional  option  of  purchase 
from  Mrs.  Merrlman  of  the  lower  three- 
fourths  of  the  league.  Guzman  so  under- 
stood it,  for  he  paid  taxes  on  the  entire 
league,  and  settled  and  placed  his  improve- 
ments on  the  lower  three-fourths,  which 
is  the  land  In  suit.  We  have  discussed  thus 
fully  the  terms  of  this  deed  for  the  rea- 
son that  the  appellants'  whole  case  seems 
to  rest  upon  the  construction  thereof  claim- 
ed by  them.  The  first  assignment  of  error 
must  be  overruled. 

By  the  second  assignment  of  error  ap- 
pellants complain  of  the  tenth  conclusion 
of  fact  of  the  trial  court,  wherein  it  is  found 
that  Julio  Guzman  built  corrals  and  open- 
ed up  fields,  without  stating  where  said 
corrals  were,  or  where  said  fields  were  on 
the  land,  or  identifying  in  any  manner  the 


portion  of  the  land  inclosed,  or  the  quantity 
thereof.  It  Is  a  sufficient  answer  to  this 
assignment  to  say  that  if  the  findings  in 
question  were  not  full  o»  definite  enough, 
appellant  should  have  requested  fuller  or 
more  definite  findings.  The  findings  in 
question,  however,  which  are  copied  in  full 
as  the  findings  of  this  court  as  paragraph 
0  thereof,  are  not  subject  to  the  objection 
made.  They  are  in  fact  based  upon  an 
agreement  as  to  these  facts  on  the -part  of 
appellants.  It  is  not  material  on  what 
particular  portion  of  the  land  In  suit  the 
fields,  corrals,  and  bouse  were  located.  The 
court  clearly  finds  the  extent  and  character 
of  the  Improvements,  and  that  they  were  lo- 
cated on  the  land  in  dispute,  which  was  ad- 
mitted.   There  is  no  merit  in  the  assignment. 

The  third  assignment  of  error  cannot  be 
sustained.  The  deed  from  Amado  Guzman 
to  Blalack  describes  the  land  conveyed  as  an 
undivided  780^  acres  out  of  a  part  of 
the  Gate  grant,  describing  it  and  the  lower 
or  easternmost  league  of  the  Santa  Ana 
grant,  which  is  clearly  identified,  and  also 
described  the  Interest  conveyed  as  his  one- 
eighth  Interest  as  one  of  the  eight  children 
of  Julio  Guzman  and  wife. 

The  finding  of  the  court,  referred  to  in 
the  fourth  assignment  of  error,  that  the 
deed  from  Mrs.  Ix>ngoria  and  hustwnd  to 
Blalack  was  duly  recorded  was  error.  The 
deed  showed  on  its  face  that  the  property 
conveyed  was  the  separate  property  of  Mrs. 
Longoria,  and  the  record  of  the  deed  ex- 
hibited showed  that  In  recording  an  essen- 
tial part  of  the  certificate  of  her  acknowl- 
edgment was  omitted.  Under  theee  facts  it 
could  not  be  said  that  the  deed  was  duly 
recorded.  Taylor  v.  Harrison,  47  Tex.  454, 
26  Am.  Rep.  304.  The  original  deed  was 
Introduced  in  evidence,  showing  the  exe- 
cution of  the  conveyance,  and  it  was  not 
material  to  appellees'  rights,  as  we  view 
the  case  upon  the  limitation  title,  that  this 
deed  should  have  been  recorded.  The  limi- 
tation title  was  complete  in  Julio  Guzman 
at  his  death.  The  error  is  entirely  imma- 
terial. 

There  is  no  error  In  the  fifth  assignment 
of  error,  which  complains  of  the  twentieth 
and  twenty-first  conclusions  of  fact  of  the 
trial  court.  The  facts  as  found  with  re- 
gard to  the  extent  and  character  of  the 
improvements  on  the  land,  and  the  acts  of 
cultivation,  use,  and  enjoyment,  evidencing 
the  actual  possession,  are  entirely  suflldeut 
to  support  the  limitation  title  to  the  entire 
tract  held  under  the  deed  to  Guzman,  wheth- 
er it  be  held  as  a  duly  registered  deed  un- 
der the  5-year  statute,  or  a  written  mem- 
orandum of'  title  under  the  10-ycar  statute. 
We  have  held  that  the  instrument  was,  in 
fact,  a  deed,  conveying  the  entire  league^ 

Wb^t  has  been  said  .with  regard  to  the 
effect  of  the  deed  from  Turner  to  Guzm<iu 
sufficiently   answers   the   first   and   second 
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proposlUoiia  nnder  the  sixth  assignment  of 
error.  With  regard  to  the  second  proposition, 
the  several  deeds  from  the  heirs  of  Jnlto 
Guzman  to  Blalack  clearly  show  that  the 
nndlTlded  Interest  owned  by  each  grantor 
as  one  of  the  heirs  of  Jnllo  Guzman  and 
wife  was  Intended  to  be,  and  was,  conyeyed. 
It  clearly'  appears  that  separate  Interests 
were  conveyed  by  each  deed,  the  sum  of 
the  deeds  embracing  the  whole.  The  case  of 
Noble  V.  Hill,  8  Tex.  (31v.  App.  171,  27  S. 
W.  756,  and  other  cases  to  the  same  ^ect 
dtcd  by  appellants,  are  not  In  point. 

We  overrule  the  seventh  assignment  of  er- 
ror. There  Is  no  merit  In  either  of  the  three 
propositions  advanced  by  appellants  there- 
under. The  deed  of  Josiah  Turner  was  a 
duly  registered  deed  to  the  land  in  dispute, 
and  the  acttial  possession  thereunder  was 
shown  to  be  adverse  to  all  the  world.  It 
was  not  necessary,  under  the  facts  establish- 
ed, that  Guzman  should  have  ever  other- 
wise repudiated  the  title  of  appellants,  or 
otherwise  notified  appellants  of  his  claim 
of  title,  to  set  the  statute  of  limitation  in 
motion.  It  is  not  necessary  to  repeat  here 
what  we  have  said  elsewhere  as  to  the 
effect  of  the  deed  to  Guzman  by  Turner. 
It  was  not  a  quitclaim  deed,  although  It 
contained  the  terms  "all  my  right,  title  and 
Interest."  The  habendum  clause  is  "to  have 
and  to  bold  the  above  described  premises," 
etc.,  and  there  is  a  general  warranty  of  "all 
and  singular  the  said  premises."  In  that 
portion  of  the  deed  containing  the  transfer 
to  Guzman  of  Turner's  rights  under  the  op- 
tion agreement  with  Elizabeth  Merriman  the 
reference  is  to  the  three-fourths  "of  the 
said  league  herein  conveyed,"  evidently  re- 
ferring to  the  former  portion  of  the  instru- 
ment as  a  conveyance  of  the  entire  league, 
and  showing  that  the  grantor  so  understood 
it.  It  seems  to  be  settled  by  the  authori- 
ties in  this  state  that  such  a  deed  Is  not 
a  mere  quitclaim,  but  conveys  the  land,  and 
not  a  mere  chance  of  title.  Garrett  v.  Chris- 
topher, 74  Tex.  453,  12  S.  W.  67,  15  Am.  St 
Rep.  850;  Abanathy  v.  Stone,  81  Tex.  433, 
16  S.  W.  1102;  Evans  v.  Ashe  (Tex.  Civ. 
App.)  108  8.  W.  403;  Wynne  v.  Ward,  41 
Tex.  Civ.  App.  235,  91  S.  W.  237;  Laughlin 
V.  Tips,  8  Tex.  Civ.  App.  649,  28  S.  W.  551; 
Bedford  v.  Rayner  Cattle  Co.,  13  Tex.  Civ. 
App.  623,  35  S.  W.  931;  Moore  v.  Swift,  29 
Tex.  Civ.  App.  53,  67  S.  W.  106.5;  Pool  v. 
Foster  (Tex.  Civ.  App.)  49  8.  W.  924.  It 
would  seem  that  if  the  deed  were  a  mere 
quitclaim  deed,  it  would  support  the  plea  of 
limitation  of  both  5  and  10  years.  MeDon- 
ough  V.  Jefferson  Co.,  79  Tex.  535,  16  S.  W. 
490;  Parker  v.  Newberry,  83  Tex.  430,  18 
8.-  W.  815 ;  Harris  v.  Bryson,  34  Tex.  Civ. 
App.  532,  80  8.  W.  106.  The  court  found 
that  appellants  showed  title,  and  were  en- 
titled to  recover,  unless'  appellees  were  en- 
titled to  the  land  under  their  claim  of  title 
by  limitation.  Appellees  had  no  other  title, 
and  If  the  deed  to  Guzman  was  sufficient  to 


support  such  claim,  It  was  all  aivellees 
needed.  But  we  entertain  no  doubt  that 
the  deed  In  fact  conveyed  the  entire  league. 
What  we  have  said  disposes  of  the  eighth, 
ninth,  tenth,  and  eleventh  assignments  of 
error,  and  the  propositions  thereunder,  which 
are  overruled. 

By  their  twelfth  assignment  of  error  ap- 
pellants assail  the  conclusion  of  the  trial 
court  that  appellees  were  entitled  to  recover 
the  land  nnder  their  plea  of  5-year  limita- 
tion. We  have  held  that  the  deed  to  Guz- 
man was  sufficient  as  a  registered  deed  to 
the  land  to  support  this  defense.  As  we 
have  found  in  our  conclusions  of  fact,  the 
evidence  was  amply  sufficient  to  establish, 
on  the  part  of  Guzman,  actual,  peaceable, 
and  adverse  possession,  together  with  culti- 
vation, use,  and  enjoyment  thereof,  from  the 
date  of  his  deed  in  1882  up  to  the  date  of 
his  death  In  1901,  a  period  of  10  years,  with 
payment  of  taxes  for  each  year  of  such  pos- 
session. The  evidence  leaves  no  doubt  of 
such  possession,  and  as  little  doubt  that  it 
was  adverse  to  appellants  and  everybody 
else,  and  exclusive  as  to  them,  and  ttiat  it 
was  held  under  a  claim  of  title  to  the  land  In 
controversy,  and  not  any  less  Interest.  Not 
only  is  the  evidence  sufficient  to  sustain  the 
trial  court's  findings  on  this  point,  but  It 
really  excludes  any  other  conclusion,  based 
as  it  is  upon  admissions  of  appellants  by 
agreement  shown  in  the  record.  The  title 
by  limitation,  being  complete  in  Julio  Guz- 
man at  his  death,  descended  to  his  heirs,  and 
passed  by  tbelr  deeds  to  appellees.  But  the 
evidence  further  fully  supports  the  conclu- 
sion of  the  trial  court  that  this  adverse  pos- 
session, with  all  the  elements  necessary  to 
support  a  limitation  title,  was  continued  by 
the  heirs  up  to  the  date  of  their  respective 
deeds  to  Blalack,  and  by  htm  at  least  as  to 
half  of  the  land  under  the  6-year  statute, 
and  the  whole  under  the  statute  of  10 
years,  up  to  the  filing  of  this  suit  in  1907. 
It  Is  true  that  not  all  of  these  deeds  were 
recorded  5  years  prior  to  the  filing  of  the 
suit,  and  one  of  them,  that  of  Mrs.  Lon- 
goria,  was  not  duly  recorded  at  all,  but  this 
did  lot  affect  the  limitation  title  complete 
at  date  of  Guzman's  death,  nor  the  10-year 
limitation  title  at  all.  The  twelfth  assign- 
ment of  error  raises  the  question  here  dis- 
cussed, and  is  overruled. 

No  objection  was  made  to  the  admission 
of  the  Longoria  deed,  except  as  a  recorded 
deed  to  support  the  statute  of  limitation  of 
5  years.  We  have  seen  that  the  error  of 
the  court  In  holding  that  the  deed  was  duly 
recorded  was  immaterial  and  harmless.  The 
thirteenth, '  fourteenth,  and  fifteenth  assign- 
ments of  error  cannot  be  sustained. 

Appellees  were  permitted,  over  the  objec- 
tions of  appellants  that  the  questions  called 
for  the  conclusions  of  the  witness,  to  ask  a 
witness  whether  Julio  Guzman  paid  taxes 
for  the  Merriman  people  or  any  one  else,  to 
which  the  witness  answered,  "For  the  land," 
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and  to  a  further  question  whom  be  paid 
taxes  for,  whether  for  himself  or  for  any 
other  person,  the  witness  answered,  "For 
tiimself."  We  think  there  is  no  merit  in  the 
•objection,  and  it  was  properly  ovemiled. 
By  written  agreement  filed  in  the  suit  it 
was  admitted  that  Julio  Guzman  paid  all 
taxes  on  the  land  in  suit  as  they  accrued  for 
«ach  year,  up  to  the  time  of  bis  death,  and 
after  his  death,  all  taxes  were  paid  by  bis 
children  until  they  conveyed  to  Blalack,  and 
that  Blalack  and  Hawkins  had  paid  all 
taxes  since  their  respective  purchases.  The 
presumption  wordd  be  that  the  taxes  were 
paid  by  Guzman  himself.  The  objection 
that  the  answers  aforesaid  were  the  conclu- 
sion of  the  witness  is  not  sound. 

The  same  may  be  said  with  regard  to  the 
testimony  referred  to  in  the  seventeenth  as- 
signment of  error,  as  to  whether  or  not 
Blalack  took  possession  of  the  land  after  he 
bought.  This  fact  was  also  proven  by  Bla- 
lack and  was  practically  undisputed. 

Objection  was  also  made  to  the  testimony 
of  the  witness  Julio  Guzman,  Jr.,  that  nei- 
ther he  nor.  any  of  his  brothers  and  sisters 
recognized  any  other  as  having  any  rights 
In  the  land.  The  objection  was  that  such 
testimony  was  the  conclusion  of  the  witness, 
and  was  properly  overruled. 

The  evidence  of  Julio  Guzman,  referred 
to  in  the  nineteenth  assignment,  and  object- 
ed thereto,  was  of  the  same  general  character. 
The  assignment  presents  no  ground  for  re- 
versal. 

All  of  this  testimony  referred  to  above 
was  addressed  to  the  character  of  Gussman's 
possession  and  claim,  it  may  be  said  that 
the  fact  of  this  possession,  and  that  it  was 
exclusive  as  to  the  entire  tract  in  controver- 
sy, was  practically  undisputed,  and  estab- 
lished beyond  question  by  evidence  not  ob- 
jected to.  If  we  are  correct  in  the  construc- 
tion we  have  given  the  deed  from  Turner  to 
Guzman,  bis  entry  into  possession  immedi- 
ately upon  the  execution  of  the  deed,  estab- 
lishing his  residence,  and  building  houses 
and  corrals,  and  fencing  an  extensive  tract 
and  using  the  same  for  a  pasture,  and  the 
payment  of  taxes  on  the  entire  tract  every 
year,  all  of  which  is  established  by  undisput- 
ed evidence,  would  of  Itself  establish  prima 
facie  that  such  entry  and  possession,  use  and 
enjoyment,  were  based  upon  the  deed,  and 
a  claim  of  title  thereunder  to  the  entire 
tract  conveyed  by  the  deed.  During  all  of 
the  time  since  such  entry  in  1882  no  evi- 
dence which  we  have  been  able  to  find  in  the 
record,  or  which  has  been  referred  to  in  the 
brief,  except  the  evidently  unintentional 
statement  of  Julio  Guzman,  afterwards  cor- 
rected by  him,  that  his  father  only  claimed 
the  land  fenced,  has  the  slightest  tendency 
to  show  that  Guzman  recognized  any  other 
title  or  claim  of  title,  or  claimed  less  than 
the  deed  conveyed  to  him.  Appellees  seem 
to  have  undertaken  affirmatively  to  show 
that  Guzman,  and  those  claiming  under  him 


after  his  death,  asserted  exclusive  ownership 
and  recognized  no  other  title,  and  much 
of  the  testimony  objected  to  was  to  this  gen- 
eral effect  If  the  rules  of  evidence  were 
violated  In  the  admission  of  any  of  It,  such 
error  would  not  require  or  authorize  a  re- 
versal of  the  Judgment,  particularly  in  a  trial 
by  the  court  without  a  Jury.  With  this 
statement,  and  without  further  discussion, 
the  twentieth,  twenty-third,  twenty-fourth, 
twenty-fifth,  and  twenty-seventh  assign- 
ments of  error,  none  of  which  present  any 
grounds  for  reversal  of  the  Judgment,  are 
overruled. 

The  testimony  of  the  witness  James  B. 
Wells,  referred  to  in  the  twenty-sixth  as- 
signment, that  when  approached  by  a  man 
by  the  name  of  Merrlman  to  institute  suit 
for  recovery,  be  made  investigation  of  the 
title,  and  declined  the  employment,  was  in 
substance  and  effect  nothing  more  than  the 
opinion  of  the  witness  that  he  did  not  think 
said  Merriman's  claim  valid.  It  was  error 
to  admit  the  testimony,  whether  it  be  as  to 
the  contents  of  a  letter  not  produced,  on 
which  ground  it  was  also  objected  to,  or 
that  generally  it  was  Immaterial  and  irrele- 
vant Notwithstanding,  however,  appel- 
lants' statement  in  the  brief  that  this  wit- 
ness was  the  most  effective  witness  against 
them,  and  that  he  is  a  lawyer  of  great  rep- 
utation and  standing  in  that  section,  we  can- 
not bring  ourselves  to  think  that  this  evi- 
dence infiuenced  the  court  in  its  Judgment 
especially  when  the  practically  undisputed 
and  unobjectionable  evidence  in  the  record 
fully  supports  the  Judgment  The  testimony  * 
of  the  witness  that  be  knew  It  was  Guz- 
man's land,  and  that  he  lived  on  it  could 
not  amount  to  more,  or  be  understood  to 
mean  more,  than  that  witness  knew  that 
Guzman  bad  a  deed  to  the  land  and  was 
claiming  it  which  was  undisputed,  except 
by  appellants'  contention  that  the  deed  to 
him  did  not  convey  the  land  in  dispute. 

The  testimony  referred  to  in  the  twenty- 
first,  twenty-second,  twenty-ninth,  and  thir- 
tieth assignments  of  error  is  of  such  a  char- 
acter  that,  if  objectionable  at  all,  its  admis- 
sion does  not  require  or  authorize  a  reversal 
of  the  Judgment  The  testimony  was  of  the 
most  trivial  character,  and  could  not  rea- 
sonably be  supposed  to  have  influenced  the 
court  in  view  of  the  sufficiency  of  the  other 
evidence  generally  to  establish  the  facts  up- 
on which  the  Judgment  is  based. 

The  witness  L.  C.  Hill,  being  asked  wheth- 
er Julio  Guzman  claimed  ownership  and  pos- 
session of  this  land  at  that  time  (1900),  an- 
swered: "Yes,  sir;  everybody  in  this  coun- 
try knew  that  Julio  Guzman  owned  it ;  that 
it  was  his  ranch  and  land  there."  The  latter 
part  of  the  answer  was  objectionable  as  not 
being  responsive  to  the  question,  and  for 
that  reason  should  have  been  stricken  out 
but  it  was  utterly  immaterial.  It  did  not 
at  all  matter  whether  any  one  actually  knew 
of  Guzman's  claim  and  possession.    The  re- 
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corded  deed  furnished  evidence  of  the  claim, 
and  hlB  possession  was  open  and  notorious. 
Such  error  as  there  was  In  admitting  the 
testimony  and  refusing  to  strike  it  ont  was 
barmless  in  view  of  the  whole  testimony. 

The  thirty-second,  thirty-third,  and  thirty- 
fourth  assignments  of  error  are  addressed  to 
the  error  of  the  court  in  refusing  to  render 
judgment  for  appellants,  and  in  rendering 
judgment  for  appellees.  In  Tiew  of  our  find- 
ings of  fact,  and  what  we  have  said  of  the 
evidence,  further  extension  of  this  opinion 
Id  a  discussion  of  these  assignments  seems 
to  us  unnecessary.  The  trial  court  ^ound 
that  appellants  had  title,  and  were  entitled 
to  recover  the  land,  unless  their  claim  was 
defeated  by  the  claim  of  title  In  appellees 
tinder  the  statute  of  limitation,  hut  further 
found  in  favor  of  appellees  the  claim  under 
5-year  limitation.  The  court  may  as  well 
have  sustained  also  that  title  under  10-year 
statute.  If  we  are  correct  in  our  interpre- 
tation of  the  deed  from  Turner  to  Guzman, 
the  practically  undisputed  evidence  estab- 
lishes, in  our  mind,  beyond  question,  appel- 
lees' dalm,  under  both  the  5  and  10  years 
statute,  with  such  conclusiveness  as  to  ren- 
der such  errors  as  may  have  been  committed 
in  the  admission  of  testimony  harmless,  even 
If  the  trial  had  been  with  a  Jury.  It  may  be 
said  that,  if  appellees  had  no  other  claim  of 
title  except  that  under  the  statute  of  limi- 
tation of  five  years,  resting  upon  their  duly 
recorded  deeds  from  the  heirs  of  Julio  Guz- 
man and  wife,  such  title  was  established  only 
to  about  one-half'  of  the  land,  but  the  ac- 
tual, peaceable,  and  adverse  possession  of 
Julio  Guzman  from  1882  to  bis  death  in  1901, 
and  of  his  heirs  from  that  date  up  to  their 
conveyances  to  Blalack  In  1902  under  duly 
recorded  deed,  with  payment  of  taxes,  was 
ao  conclusively  established  that  no  other 
judgment  than  one  for  appellees  could  have 
properly  been  rendered.  In  such  case  the 
judgment  should  not  be  .reversed  on  account 
of  immaterial  errors  which  may  have  been 
committed  in  a  trial  by  the  court,  in  the  ad- 
mission of  evidence. 

We  have  carefully  examined  all  of  the  as- 
«ignments  of  error  and  the  several  proposi- 
tions advanced  under  each,  which  are  sever- 
ally overruled,  and  we  have  concluded  that 
none  of  them  present  any  ground  for  're- 
versal, and  the  Judgment  is  therefore  af- 
firmed. 

Affirmed. 


QITY  OP  PARIS  V.  JENKINS. 
{Court  of  Civil  Appeals  of  Texas.    Nov.  4, 1900.) 
1.  Municipal  Cobpobations  ({  736*)— Toets 

— NinSANCB— LlABILITT. 

A  city  acts  in  its  individual,  and  not  in  its 
governmental,  capacity  in  disposing  of  earbage, 
and  is  liable  as  an  Individual  for  creating  and 
maintaining  a  nuisance  in  doing  so,  so  that  it 


would  be  liable  to  an  adjoining  owner,  irre- 
spective of  negligence,  where  it  established  a 
garbage  dump  on  its  own  land,  the  noxious 
odors  from  which  made  it  uncomfortable  and 
dangerous  to  reside  on  adjacent  land. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1552;    Dec  Dig.  i 

2.  Nuisance  (J  3»)— Private  Nuisanck— Gab- 
BAOE  Dump. 

One  dumping  garbage  on  his  land,  the 
noxious  odors  from  which  make  it  uncomfort- 
able and  dangerous  to  reside  on  adjacent  land, 
would  be  liable  to  the  adjoining  owner  for  crea- 
ting and  maintaining  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  24,  25 ;    Dec.  Dig.  S  3.*] 

3.  Nuisance  (|  50*)  —  Private  Nuisance  — 
Dakaoes  —  Shabe  —  Teupobabt  Injury  — 
Depreciation  in  Rental  Value. 

In  an  action  against  a  city  for  damages  for 
creating  a  nuisance  by  dumping  garbage  on  a 
lot  adjoining  plaintifrs  property,  the  damage 
alleged  and  proved  was  that  resulting  from  the 
noxious  odors,  and  not  to  plaintiff's  land,  and 
the  evidence  showed  that  the  garbage  could  be 
removed  from  the  city's  lot,  and  that  the  amount 
of  garbage  dumped  was  decreasing,  and  the 
city  was  preparmg  to  construct  an  abattoir, 
when  it  would  quit  dumping  garbage.  Held, 
that  the  injury  resulting  from  the  nuisance  was 
only  temporary,  and  hence  plaintiff's  measure  of 
damages  was  the  depreciation  in  rental  value  of 
his  property  because  of  the  nuisance,  and  not 
its  depreciation  in  market  value. 

[EA.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dl^.  y  118-127;  Dec.  Dig.  J  50;»  Dam- 
ages, Cent  Dig.  U  198,  397.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty; T.  D.  Montrose,  Judge. 

Action  by  T.  W.  Jenkins  against  the  City 
of  Paris.  F^m  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Appellee  owned  a  tract  of  about  31  acres  of^ 
land,  situated  about  two  miles  north  of  the 
city  of  Paris.  The  city  owned  a  tract  of 
about  10  acres  of  land  adjacent  to  appellee's 
tract,  and  used  same  as  a  dumping  ground 
for  dead  animals,  garbage,  and  refuse  of  all 
kinds.  The  suit  was  by  appellee  against  ap- 
pellant In  his  petition  appellee  alleged  as 
follows:  "That  since  the  1st  day  of  January, 
1902,  and  up  to  and  Including  the  present  time, 
the  defendant,  the  city  of  Paris,  dumped  and 
caused  to  be  dumped,  and  is  dumping  and 
causing  to  be  dumped,  all  manner  of  offensive 
garbage,  dead  animals,  waste  matter,  and  re- 
fuse of  all  kinds  from  the  streets  and  resi- 
dences of  said  city  of  Paris,  on  and  near  to 
plaintiff's  said  land  and  near  his  place  of 
residence  thereon,  by  reason  of  which  dump- 
ing a  very  offensive,  unhealthy  scent  was 
cast  onto  and  over  plaintiff's  land,  into  and 
around  his  residence,  and  that  noxious  va- 
pors and  smell  therefrom  constantly  invad- 
ed his  premises  and  were  wafted  over  his 
land,  and  are  still  being  carried  over,  onto, 
around,  and  into  his  said  house,  and  that 
same  is  so  noxious  and  the  effluvia  so  strong 
and  poisonous  that  it  is  unsafe,  uncomfort- 
able, and  dangerous  to  reside  on  said  land, 
or  to  use  and  cultivate  it,  and  renders  it  un- 


•For  other  caaas  see  «kme  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


412 


122  SOUTHWESTERN  BEPOBTBB. 


(Tez. 


fit  for  any  purpose  and  almost  entirely 
worthless.  Plaintiff  further  states  that  bis 
said  residence  is  situated  about  150  yards  in 
a  southwesterly  direction  from  where  said 
dumpage,  garbage,  and  filth  is  dumped,  and 
he  says  that  the  air  is  constantly  filled  with 
said  vapors  arising  from  said  dumpage  as 
above  described,  and  said  vapors  are  wafted 
into  bis  house  to  such  an  extent  and  so 
strong  and  disagreeable  as  to  render  his 
house  on  said  land  and  his  land  unhabitable, 
and  his  said  land  almost  valueless  and  per- 
manently injured,  thereby  destroying  said 
land  and  depriving  plaintiff  of  Its  value. 
That  defendant  has  permanently  established 
It  as  it  now  is  tat  its  dumping  ground  for 
the  purpose  of  dumping  all  manner  of  filth, 
garbage,  and  dead  animals,  etc.,  from  the 
streets  and  residences  of  said  city  of  Paris, 
to  remain  there  forever.  PiaintiflTs  said  land  is 
situated  and  described  as  follows:  (Then  fol- 
lows description  of  land.)  That  said  land 
is  worth  $4,000  without  the  nuisance  above 
complained  of,  but  Is  not  worth  over  ^00 
now  by  reason  of  said  nuisance  as  it  now 
Is,  if  that  much,  and  that  by  reason  of  said 
nuisance  plalntitTs  land  has  been  damaged 
permanently  in  the  sum  of  ?3,500."  The  ap- 
peal is  from  a  Judgment  for  the  sum  of  $175, 
Interest,  and  costs,  in  favor  of  appellee. 

Edgar  Wright,  tat  appellant  D.  K.  Fooshe^ 
for  appellee. 

WIIXSON,  C.  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  it  was  not 
liable  to  appellee  for  damages  suffered  by 
him  in  consequence  of  the  use  It  made  of 
Its  land,  unless  In  making  such  use  of  same  it 
was  guilty  of  negligence,  and  Insists  that  the 
charge  of  the  court  was  erroneous.  In  that  it 
authorized  the  Jury  to  find  for  appellee  In 
the  absence  of  proof  of  negligence  on  Its  part 
That,  In  disposing  of  its  garbage  and  refuse, 
a  city  acts  tn  its  corporate,  and  not  In  its 
governmental,  capacity,  and  is  liable  as  an  In- 
dividual would  be  for  Its  act  in  thereby  creat- 
ing and  maintaining  a  nuisance,  seems  to  be 
well  settled  in  this  state.  City  of  Coleman  v. 
Price  (Civ.  App.)  117  S.  W.  905;  Ostrom  v. 
City  of  San  Antonio,  94  Tex.  523,  62  S.  W. 
909;  City  of  Galveston  v.  Posnainsky,  62 
Tex.  127,  50  Am.  Kep.  517;  aty  of  Ft 
Worth  V.  Crawford,  74  Tex.  404,  12  S.  W. 
52,  15  Am.  St.  Rep.  840;  City  of  Sherman 
y.  Langham  (Sup.)  13  S.  W.  1042.  That  an 
individual,  creating  and  maintaining  on  his 
awn  land  such  a  nuisance  as  the  one  com- 
plained of,  without  respect  to  whether  in  so 
doing  he  had  been  negligent  or  not  would  be 
liable  to  an  adjacent  owner  thereby  injured, 
is  clear.  Joyce  on  Nuisances.  8  167;  Frost  v. 
Phosphate  Co.,  42  S.  C.  402,  20  S.  E.  280.  26 
Lk  R.  A.  693,  40  Am.  St.  Rep.  736.  Therefore 
we  are  of  the  opinion  that  the  court  did  not 
err  In  the  portion  of  his  charge  referred  to. 

The  court  instructed  the  Jury,  In  the  event 
they  found  in  appellee's  favor,  that  the  meas- 
ure of  his  damages  would  be  "the  difference 


in  the  market  value  of  his  premises  without 
the  dumping  ground  and  the  market  value 
of  the  premises  with  the  dumping  ground  es- 
tablished where  it  Is."  Appellant  insists  that 
the  Instruction  was  erroneous,  because  "the 
undisputed  evidence  showed  that.  If  there 
was  any  injury  to  appellee's  premises,  same 
was  not  a  permanent  injury,  but  was  a  tem- 
porary injury,  which  In  its  very  nature  would 
and  could  be  abated  at  any  time."  In  his 
pleading  the  appellee  did  not  charge,  and  the 
testimony  did  not  show.  Injury  to  the  land  as 
such.  The  Injury  alleged,  and  the  injury 
which  the  evidence  tended  to  establish,  was 
such  alone  as  was  caused  by  noisome  smells 
and  poisonous  gases  emanating  from  the  ref- 
use on  the  dumping  ground,  and  corrupting 
the  air  on  appellee's  premises.  The  evidence 
was  that  the  refuse  was  dumped  on  the  sur- 
face of  the  ground.  That  It  could  be  remov- 
ed, and  the  nuisance  thereby  be  abated, 
was  established  by  uncontradicted  testimony. 
There  was  evidence  tending  to  show  that  the 
use  made  of  appellant's  land  as  a  place  to 
dump  Its  refuse  had  decreased  as  it  had  ex- 
tended its  sewer  system,  and  would  continue 
to  decrease  as  said  system  was  further  ex- 
tended; and  there  was  also  evidence  tend- 
ing to  show  preparation  by  appellant  to  con- 
struct an  abattoir  which  would  enable  it  to 
altogether  dispense  with  the  use  of  the  land 
as  a  place  on  which  to  dump  dead  animals. 
From  the  testimony  referred  to,  which  is  un- 
disputed by  anything  In  the  record.  It  is 
clear,  we  think,  that  the  nuisance  and  the  In- 
jury occasioned  by  it  to  appellee's  pit^erty 
must  be  regarded  as  a  temporary,  and  not  as 
a  permanent,  nuisance  or  injury.  In  sucb  a 
case,  it  seems  to  be  well  settled  that  the  de- 
preciation in  rental  value,  and  not  a  depre- 
ciation In  the  market  value,  of  property  In- 
jured, must  be  looked  to  as  the  measure  of 
Its  owner's  damages.  City  of  San  Antonio 
V.  Mackey,  22  Tex.  Civ.  Aw>.  145,  54  S-  W. 
34;  Baugh  v.  Railway  Co.,  80  Tex.  59,  15  S. 
W.  587;  Railway  Co.  v.  Rldgeway,  38  Tex. 
Civ.  App.  108,  85  S.  W.  497;  McGUl  v. 
Pintsch  Compressing  Co.  (Iowa)  118  N.  W. 
789,  20  li.  R.  A.  (N.  S.)  466;  Joyce  on  Nuisan- 
ces, {  170.  In  Cl^  of  San  Antonio  v  Mackey, 
cited  above,  a  case  In  many  respects  similar 
to  this  one,  the  court  said:  "The  recovery  of 
damages  is  sought  In  this  case  on  the  ground 
that  the  stenches  and  odors  arising  from  the 
deposits  of  garbage  and  filth  made  .by  the 
city  had  rendered  the  dwelling  of  the  plain- 
tiff untenantable,  thereby  destroying  Its  ren- 
tal value,  and  causing  permanent  depreciation 
In  the  value  of  the  property  by  reason  of  the 
odors  and  that  reputation  as  to  unheal  thful- 
ness  acquired  therefrom.  It  is  not  alleged  that 
there  was  any  permanent  Injury  to  the  soil  by 
reason  of  the  deposits;  but  the  claim  for 
damages  Is  made  to  rest  upon  the  exl8tenc> 
of  the  stench  arising  from  the  garbage,  it 
follows  that,  unless  the  cause  of  the  odors  Is 
of  such  a  nature  that  It  cannot  be  removed, 
there  could  be  no  permanent  damage.    There 
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Is  DO  evidence  tbat  tends  to  prove  that  tbe 
odors  are  permanent  In  their  Injury.  *  *  * 
There  was  no  testimony  to  the  effect  that 
the  nuisance  could  not  be  abated.  *  *  • 
The  testimony  clearly  established  the  tempo- 
rary character  of  the  nuisance,  and.  Indepen- 
dent of  the  testimony,  experience  and  reason 
would  seem  to  teach  tbat.  In  the  very  nature 
of  things,  d^poaits  made  on  or  near  the  sur- 
face can  be  removed.  •  *  »  Such  being 
the  case  presented  by  the  evidence^  tbf  de- 
preciation In  the  market  value  of  the  land 
was  not  the  measure  of  damages,  and  the 
charge  presenting  that  Issue  to  the  Jury  can 
have  no  other  tendency  than  that  of  mislead- 
ing them.  As  to  a  nuisance  capable  of  abate- 
ment, the  depredation  In  the  value  of  the 
property  can  have  no  applicability.  The  set- 
tled rule  of  damages  In  such  cases  is  the  dif- 
ference in  the  rental  value  with  and  without 
the  nalsance."  And  see  City  of  San  Antonio 
V.  Mackey,  14  Tex.  Civ.  App.  210.  86  S.  W. 
760. 

For  tbe  error  in  the  trial  court's  instruc- 
tions to  the  Jury  as  to  the  measure  of  ap- 
pellee's damages,  the  Judgment  will  be  re- 
versed. As  the  cause  will  be  remanded  for 
a  new  trial,  the  assignment  questioning  the 
Bufflclency  of  tbe  evidence  will  not  be  no- 
ticed further  than  to  say  tbat  If,  on  another 
trial,  tbe  pleadings  on  the  part  of  appellee 
remain  as  they  are,  and  there  is  again  an  ab- 
sence of  evidence  tending  to  show  a  per- 
manent injury  to  his  land,  the  Jury  should  be 
Instmcted  to  return  a  verdict  In  favor  of  ap- 
pellant. 

Reversed  and  remanded. 


HOBART  NAT.  BANK  v.  FORDTRAN. 

(Court  of  cavil  Appeals  of  Texas.    Oct.  27,  1909. 
Rehearing  Denied  Nov.  24,  1909.) 

1,  Evidence  ({  594*)  —  Weight -inNCONTBA- 

DICTED  TESTntONT. 

The  jury  need  not  believe  the  evidence  of  a 
party,  though  it  is  not  directly  contradicted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2431:   Dec.  Dig.  $  594.»] 

2.  Banks  and  Banking  (f  1S5*)  — Cou^o- 
HONS— Title  to  Proceeds  of  Dbaft. 

A  bank  receiving  from  the  drawer  a  draft 
for  collection  ig  not  the  owner  of  the  proceeds 
of  its  collection,  but  tbe  proceeds  belong  to  tbe 
drawer,  and  they  are  subject  to  garnishment. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  547,  571 ;  Dec  Dig.  g 
165.*] 

Appeal  from  Galveston  County  Court; 
George  E.  Mann,  Judge. 

Action  by  J.  S.  Fordtran  against  B.  H. 
Unzee,  defendant,  and  the  Texas  Bank  & 
Trust  Company,  as  garnishee,  in  which  the 
Hobart  National  Bank  of  Hobart,  Okl.,  Inter- 
venes. From  a  Judgment  for  plaintiff  against 
the  garnishee,  the  intervener  appeals.  Af- 
firmed. 


Geo.  T.  Burgess,  for  appellant  Wm.  B. 
I/ockhart,  for  appellee. 

NEILL,  J.  Fordtran  sued  B.  H.  Unzee, 
doing  business  under  the  name  of  E.  H.  Lin- 
zee  Grain  Company,  for  $100.20,  and  caus- 
ed a  writ  of  garnishment  to  be  Issued  and 
served  upon  tbe  Texas  Bank  &  Trust  Com- 
pany. The  company  answered  that  it  held 
$540,  the  proceeds  of  a  draft  drawn  by  E.  H. 
Llnzee  Grain  Company,  on  Texas  Star  Flour 
Mills,  at  Galveston,  which  it  had  collected. 
Appellant,  the  Hobart  National  Bank  of 
Hobart,  Okl.,  then  Intervened  in  the  garnish- 
ment suit,  averring  the  ownership  of  the 
draft,  and,  when  it  was  collected,  of  the  pro- 
ceeds of  the  collection.  Tbe  trial  in  the  Jus- 
tice court,  as  well  as  In  the  county  court  on 
appeal,  resulted  in  a  Judgment  against  the 
garnishee  for  $112.16.  This  appeal  is  by  the 
intervener  from  the  Judgment  of  the  county 
court 

If  the  evidence  of  the  intervener  as  to  the 
ownership  of  the  draft  were  true,  then  It  own- 
ed tbe  proceeds  of  the  collection;  and  the 
verdict  and  Judgment  should  have  been  in 
Its  favor.  Though  such  evidence  was  not 
directly  contradicted,  the  Jury  were  not  t>ound 
to  believe  it  (Cheatham  v.  Riddle,  12  Tex. 
112;  McCk>rmick  v.  Kampmann,  109  S.  W. 
492) ;  and  It  Is  evident  from  the  verdict  that 
they  did  not  The  facts  and  circumstances 
were  such  as  tended  to  show  that  the  inter- 
vener never  purchased  or  held  the  draft  as 
its  own  property,  but  that  it  was  simply  plac- 
ed in  its  hands  by  the  drawer  for  collection. 
In  this  view  of  the  matter  the  proceeds  of  its 
collection  held  by  the  garnishee  were  the 
property  of  the  defendant,  E.  H.  LIpzee,  and 
subject  to  his  debt  Therefore  the  Judgment 
is  afiBrmed. 


GULF,  a  ft  a.  F.  RT.  CO.  V.  CITT  OF  BEL- 
TON  et  ai. 
(Court  of  C!ivil  Appeals  of  Texas.    Nov.  10, 
1909.) 

1.  MuNiciPAi,  Cobpobations  (8  605*)— Abate- 
ment OF  Nuisances— PowEBs. 

Rev.  St.  1895,  arts.  419,  4.53,  460,  giving 
to  the  council  of  cities  the  exclusive  power  over 
its  streets,  authorizing  the  abatement  of  nui- 
sances and  to  define  what  shall  be  nuisances, 
and  to  control  tbe  construction  of  railroad 
crossings,  authorize  a  city  council  to  abate  a 
nuisance  at  common  law  or  under  the  statute, 
irrespective  of  any  ordinance  on  the  subject,  but, 
where  the  thing  complained  of  is  not  a  nuisance 
per  se,  the  question  whether  it  is  a  nuisance 
18  one  for  judicial  determination. 

[Ed.   Note.— For  other  cases,   see  Manicipal 
Corporations,  Cent  Dig.  i  1338;    Dec.  Dig.  i 

2.  Ndisancb  (J  84*)— QuBsnoi?  fob  Jubt. 

Whether  a  bridge  maintained  by  a  railroad 
over  its  tracks  for  a  public  road  is  a  nuisance 
is  a  question  for  the  jury  under  proper  instruc- 
tiona 

[Ed.   Note.— For  other  cases,   see  Nuisance, 
Dec.  Dig.  {  84.*] 
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3.  BviDENCK  Ci  513*)  —  Opinion  Evidence  — 
Subjects  for  Bxpebt  Testimony. 

Whether  it  is  feasible  for  a  railroad  to  es- 
tablish a  grade  crossing  over  its  tracks  at  a 
particular  place  is  a  subject  for  expert  testi- 
mony. 

[E}d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2317,  2318 ;    Dec.  Dig.  §  513.*] 

4.  Evidence  (J  539%*)— Opinion  Evidence— 

COMPETENCT  OF  EXP]^T. 

A  civil  engineer  of  18  years'  experience  in 
the  construction  of  railroads,  including  the  grad- 
ing of  trades  at  crossings,  who  is  familiar  with 
a  particular  crossing  and  who  testifies  to  the 
physical  conditions  surrounding  it,  is  competent 
to  give  his  opinion  as  to  whether  it  is  feasible 
to  establish  a  grade  crossing. 

tE3d.    Note.— For   other   cases,   see    Evidence, 
Cent.  Dig.  §  2350;    Dec.  Dig.  §  539%.*] 
6.  Railroads    (S    98*)  —  Establibhuent    or 

Grade   Obossings— Evidence— Admissibu.- 

ITT. 

In  mandamus  by  a  city  to  compel  a  rail- 
road to  establish  a  grade  crossing,  the  railroad 
may  show  that  it  is  impracticable  or  impossible 
to  maintain  a  grade  crossing  under  the  circum- 
stances, or  that  it  is  unreasonable  to  so  require 
it  on  account  of  the  danger  to  the  public  at  the 
crossing. 

[Ed.  Note. — For  other  cases,  gee  Railroads, 
Cent.  Dig.  fi  291,  292;   Dec.  Dig.  §  98.*] 

Appeal  from  District  Court,  Bell  County; 
John  D.  Robinson,  Judge. 

Action  by  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  against  the  City  of  Belton 
and  others,  In  which  defendants  by  cross-ac- 
tion sought  by  mandamus  to  compel  plaintiff 
to  establish  a  grade  crossing.  From  a  Judg- 
ment awarding  the  writ  of  mandamus  as 
prayed  for  by  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Terry,  Cavln  &  Mills  and  A.  H.  Culwell, 
for  appellant.  John  B.  Durrett,  A.  L.  Curtis, 
and  James  F.  Hair,  for  appellees. 

BICE,  J.  It  was  shown  that  In  1877  the 
county  commissioners'  court  of  Bell  county 
laid  out  and  established  a  third-class  public 
road,  known  as  the  "Belton  and  Tennessee 
Valley  public  road,"  leading  from  the  end  of 
Main  street  on  the  north  line  of  the  corpora- 
tion of  Belton,  as  it  then  existed,  in  a  north- 
erly direction  to  the  Leon  river,  and  in  1882 
the  appellant  constructed  its  roadbed  across 
said  public  road  a  short  distance  north  of  the 
end  of  Main  street  In  said  city.  In  1885 
said  road  was  changed  by  the  commission- 
ers' court  to  a  second-class  road,  and  made 
60  feet  wide,  the  same  width  as  Main  street 
in  said  city,  malciug  the  same  an  extension 
of  said  street  north  across  the  roadbed  of 
appellant.  In  1888  appellant  built  an  over- 
head crossing  over  its  track  and  over  said 
public  road.  In  1894  the  corporate  limits 
of  the  city  of  Belton  were  extended  some 
half  mile  to  the  north.  Said  strip  of  new 
territory  Included  the  Belton  and  Tennessee 
Valley  public  road  for  a  half  mile  from  the 
north  line  of  the  original  city  limits,  embrac- 
ing said  public  road  where  the  same  was 
crossed  by  appellant's  track.     It  appeared 


that  the  appellant's  line  of  railroad  bad  been 
constructed  and  In  operation  for  more  than 
26  years  over  said  public  road,  and  that  this 
bridge  was  constructed  before  that  part  of 
the  territory  was  annexed  to  the  city  of 
Belton,  and  that  the  same  had  been  main- 
tained during  said  time  by  appellant,  and 
had  been  continuously  In  use  by  the  public 
since  Its  construction  as  a  crossing.  On  the 
3d  of  February,  1909,  the  city  of  Belton,  act- 
ing through  Its  officers  and  agents,  removed 
the  bridge,  and  were  In  the  act  of  removing 
the  earthen  approaches  thereto,  when  the 
temporary  writ  of  Injunction  applied  for  was 
issued,  restraining  said  city  from  further 
Interfering  therewith.  Said  city  of  Belton 
is  a  municipal  corporation.  Incorporated  un- 
der the  general  laws  of  the  state  of  Texas, 
and  at  the  time  of  the  removal  of  said  bridge 
D.  E.  Patterson  was  its  acting  mayor,  W.  T. 
Hale  was  its  acting  marshal,  and  B.  W.  V«t- 
guson  was  its  acting  tecretary.  It  further 
appeared  that  the  acts  of  Patterson  and  Hale 
In  the  removal  of  the  bridge  and  the  attempt- 
ed removal  of  the  approaches  to  it  had  been 
done  in  their  official  capacity,  and  that  the 
same  were  ordered,  directed,  and  ratified 
by  the  city  of  Belton.  On  the  10th  day  of 
February,  1909,  appellant  brought  this  suit 
against  said  city  and  Its  officers  above  named 
for  the  recovery  of  actual  and  exemplary 
damages  occasioned  by  the  removal  of  said 
bridge,  and  for  an  injunction  restraining  the 
city  of  Belton  and  its  officials  from  further 
destroying  the  approaches  thereto,  as  well 
as  any  attempt  on  their  part  to  construct  a 
grade  crossing  at  said  point,  alleging  the 
facts  hereinbefore  stated,  and,  further,  that 
Its  tracks  on  either  side  of  Main  street  ran 
through  a  deep  cut,  and  the  view  of  one  ap- 
proaching Its  tracks  from  either  direction 
along  said  street  was  obstructed  to  such  an 
extent  that  it  would  be  extremely  dangerous 
to  have  or  maintain  a  grade  crossing  over  its 
tracks  at  said  place.  A  temporary  writ  of 
injunction  was  Issued.  Appellees  answered 
by  general  and  special  exceptions  and  by 
special  answer,  to  the  effect  that  the  bridge 
in  question  was  within  the  city  limits  of  the 
city  of  Belton  and  across  one  of  its  public 
streets,  and  that  the  city  had  power  and  con- 
trol over  Its  streets,  and  that  the  same  was 
an  obstruction  thereto,  and  that  the  wooden 
portion  of  said  bridge  had  been'  removed  by 
the  city  after  the  same  had  been  declared  a 
nuisance  by  the  city  council,  and  after  the 
city  marshal  had  been  directed  by  the  city 
couhcll  to  remove  the  same.  Appellees  by 
cross-action  sought  by  mandamus  to  compel 
the  railway  company  to  put  in  a  grade  cross- 
ing at  the  place  In  question.  Appellant  spe- 
cially excepted  to  this  answer,  pleading  the 
Invalidity  of  the  act  of  the  city  council  de- 
claring the  bridge  In  question  a  nuisance, 
and  denying  the  right  of  said  dty  to  sum- 
marily remove  the  same.    There  was  a  Jury 
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trial,  upon  the  conclnslon  of  which  the  court 
«llrected  a  yerdlct  in  favor  of  the  defendants 
apon  all  the  Issuea  raised  by  the  pleadings, 
and  judgment  was  rendered  in  accordance 
therewith,  that  appellant  take  nothing  by  Its 
action  for  damages,  and  that  the  temporary 
Injunction  formerly  issued  should  be  dissolv- 
ed, and  that  the  writ  of  mandamus  as  prayed 
for  by  the  city  be  awarded.  A  new  trial  hav- 
ing been  refused,  appellant  prosecutes  this 
appeal. 

The  chief  questions  for  our  consideration, 
as  raised  by  the  several  assignments  of  er- 
ror, are,  first,  whether  the  bridge  In  question 
within  Iteelf  was  such  a  nuisance,  either  at 
common  law  or  by  statute,  as  would  author- 
ize said  city  to  summarily  abate  It,  or  wheth- 
er the  question  of  nuisance  vel  non  was  one 
of  fact,  to  be  determined  by  the  jury  under 
projier  Instructions  from  the  court  Appel- 
lees Justify  their  action  on  the  ground  that 
the  bridge  was  an  obstruction  to  the  street, 
and  therefore  a  nuisance  per  se,  and  that, 
by  vlrtne  of  the  resolutions  or  ordinances 
passed  by  Its  city  council.  It  was  authorized 
to  summarily  abate  the  same  by  a  removal 
thereof.  Appellant,  on  the  contrary,  con- 
tends that  whether  such  structure  constitut- 
ed a  nuisance  was  a  question  of  fact,  to  be 
determined  by  the  Jury,  and  that  the  ordi- 
nances or  resolutions  passed  by  the  city  coun- 
cil authorizing  its  destruction  were  absolute 
nnllltiea,  and  could  not  be  pleaded  in  Justifi- 
cation of  this  action.  The  resolutions  or 
ordinances  under  which  the  city  undertook  to 
justify  Its  acts  in  the  removal  of  said  bridge 
and  the  attempted  removal  of  the  approaches 
thereto,  and  which  were  offered  in  evidence 
on  the  trial  over  appellant's  objection,  are 
as  follows: 

"Extract  from  minutes  of  city  council,  un- 
der date  of  September  11,  1907: 

"(1)  Resolved  that  the  street  committee  be 
Instructed  to  co-operate  with  the  Santa  F6 
agent  In  regard  to  establishing  a  proper 
crossing  across  Main  street.    Motion  carried. 

"(2)  November  13,  1907.  Moved  and  sec- 
onded that  the  Main  street  bridge  over  the 
Santa  F4  railway  be  declared  a  public  nui- 
sance.   Motion  carried. 

"(3)  August  18,  1908.  Moved  and  seconded 
that  the  marshal  be  instructed  to  remove  the 
bridge  over  the  Santa  Ffi  track  on  Main 
street  that  has  been  declared  a  public  nui- 
sance at  a  previous  meeting  of  the  council. 
Motion  carried." 

The  evidence  discloses  that  this  bridge 
bad  been  constructed  and  maintained  by  the 
appellant  at  its  own  expense  and  had  been 
in  continuous  use  by  the  public  in  traveling 
said  public  road  for  a  period  of  over  25 
years,  during  which  time  no  complaint  pre- 
vious to  the  present  one  appears  to  have  been 
made.  It  is  true  that  it  Is  shown  that  some 
time  In  1907  there  had  been  a  conference  be- 
tween the  representatives  of  the  dty  and  of 
the  railroad  company  relative  to  this  stmo 
ture  In  pursuance  of  the  resolutions  passed 


by  the  cl^  council,  but  no  demands  to  re- 
move the  same  appear  to  have  been  then  or 
thereafter  made,  and  no  definite  action  was 
taken  by  the  city  in  reference  thereto  at  said 
time.  It  appears  that  at  times  travel  over 
said  bridge  was  inconvenienced  by  reason 
of  the  narrow  passageway  across  the  same 
(the  bridge  being  only  about  18  feet  wide 
and  not  covering  the  entire  space  of  the 
street),  and  the  steep  ascent  thereto,  which 
rendered  it  difficult  in  a  wet  time  to  haul 
heavy  loads  thereover. 

It  was  shown  on  the  part  of  appellant  that 
its  tracks  for  some  distance  on  either  side- 
of  said  street  approached  the  same  through 
a  deep  cut,  and  that  it  was  impossible  for 
persons  traveling  said  highway  or  for  per- 
sons operating  Its  trains  in  approaching  the 
same  to  see  each  other  for  a  distance  of 
something  like  200  feet  from  said  crossing, 
and  that  there  was  great  danger  and  would 
necessarily  continue  to  be  great  danger  in  op- 
erating its  road  over  said  street  with  safety 
to  the  public  unless  said  overhead  bridge  was 
maintained;  and  appellant  offered  to  show 
that  it  would  be  Impracticable  to  construct 
and  maintain  a  grade  crossing  at  said  point, 
but  such  evidence  was  excluded  upon  appel- 
lees' objection,  which  Is  also  assigned  as  er- 
ror, and  will  be  hereafter  discussed.  While 
It  Is  true,  as  contended  by  the  city,  that  un- 
der our  law  It  Is  provided  that  the  city  coun- 
cil shall  have  exclusive  control  and  power 
over  its  streets,  alleys,  public  grounds,  and 
highways,  and  to  abate  or  remove  encroach- 
ments or  obstructions  thereon,  to  open,  alter, 
widen,  extend,  establish,  regulate,  grade,  and 
otherwise  improve  its  streets  (Rev.  St.  1895, 
art  419),  and  that  the  city  council  shall 
have  the  power  to  abate  and  remove  nui- 
sances and  to  punish  the  author  thereof  by 
penalties,  fines,  and  Imprisonment  and  to  de- 
fine and  declare  what  shall  be  nuisances,  and 
authorize  and  direct  summary  abatement 
thereof  (Rev.  St  1895,  art  453),  and  that  the 
•city  council  shall  likewise  have  the  power  to 
direct  and  control  the  laying  and  construc- 
tion of  railroad  tracks,  etc.,  to  require  rail- 
road corporations  to  construct  and  keep  in  re- 
pair suitable  crossings  at  the  intersection  of 
streets,  etc.,  when  the  city  council  shall  deem 
it  necessary  (Rev.  St  1895,  art  460),  still  we 
are  not  inclined  to  believe  that,  by  reason  of 
these  provisions  of  our  statute,  a  city  council 
Is  authorized  to  declare  that  to  be  a  nuisance 
which  Is  In  fact  not  such,  and  by  reason  of 
its  mere  declaration  so  denominating  it  a 
nuisance  to  summarily  destroy  or  abate  the 
same;  but  that  in  all  such  cases  whether 
the  particular  thing  complained  of  is  a  nui- 
sance Is  a  question  of  fact  And  this,  as  we 
understand  it  Is  api>ellant's  contention. 

In  the  case  of  Yates  v.  Milwaukee,  77  U.  S. 
497,  19  L.  Ed.  984,  where  the  Legislature  of 
Wisconsin  authorized  the  city  of  Milwaukee 
by  ordinance  to  eatablish  dock  and  wharf 
lines  and  prevent  encroachments  upon  the 
rivers,  the  city  passed  an  ordinance  declar- 
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Ing  a  wharf  erected  In  the  river  by  Xates 
to  be  an  obstruction  to  navigation,  and  a  nui- 
sance, and  ordered  Its  abatement,  and  upon 
said  city  attempting  to  do  so  Yates  sought  to 
restrain  It  by  Injunction.  Justice  Miller,  in 
delivering  the  opinion  of  the  court,  among 
other  things,  said :  "The  act  of  the  Wisconsin 
Legislature  approved  March  21,  1854,  con- 
fers upon  the  city  of  Milwaukee  the  authorl- 
.ty  to  establish  dock  and  wharf  lines  on  the 
banks  of  the  Milwaukee  and  Memomee  riv- 
ers, and  to  restrain  and  prevent  encroach- 
ments upon  said  rivers  and  obstructions 
thereto,  and  it  is  by  this  statute  that  the 
summary  proceedings  for  the  removal  of  ap- 
pellant's wharf  are  supposed  to  be  authoriz- 
ed. But  the  mere  declaration  by  the  city 
council  of  Milwaukee  that  a  certain  struc- 
ture was  an  encroachment  or  obstruction  did 
not  make  It  so,  nor  could  audi  declaration 
make  It  a  nnisancei  unless  it  in  fact  had  that 
character.  It  is  a  doctrine  not  to  be  tol- 
erated In  this  country  that  a  municipal 
corporation,  without  any  general  laws,  either 
of  the  dty  or  of  the  state  within  which  a 
given  structure  can  be  shown  to  be  a  nui- 
sance, can  be,  by  its  mere  declaration  that  it  la 
one,  subject  to  removal  by  any  person  suppos- 
ed to  be  aggrieved,  or  even  by  the  city  Itself. 
This  would  place  every  house,  every  business, 
and  all  the  property  of  the  city  at  the  un- 
controlled will  of  the  temporary  local  author- 
ities." In  the  case  of  Teass  v.  the  City  of 
6t  Albans,  38  W.  Va.  1,  17  S.  B.  400, 19  L.  R. 
A.  802,  a  similar  question  came  before  the 
Supreme  Court  of  West  Virginia,  in  which, 
quoting  from  the  syllabus,  it  Is  said:  "A 
municipal  corporation  cannot  by  its  mere  dec- 
laration that  a  dwelling  house  Is  a  nuisance 
subject  it  to  removal.  It  must  first  resort 
to  some  proper  judicial  proceeding,  giving 
the  owner  or  occupant  an  opportunity  to  be 
heard  before  his  house  is  condemned  and  re- 
moved as  a  nulsaxice."  In  that  case  the 
house  projected  into  one  of  the  public  streets 
of  the  town.  The  city  council  was  empower- 
ed to  declare  what  a  nuisance  is  and  to  re- 
move the  same,  a  similar  authority  as  grant- 
ed by  our  statute. 

In  the  case  of  Western  &  Atlantic  Ry.  Co. 
V.  City  of  Atlanta,  113  Ga.  537,  38  S.  B. 
996,  64  Ii.  R.  A.  294,  where  the  right  of  the 
city  by  summary  proceeding  to  declare  a 
depot  and  the  floor  thereof  to  be  a  public 
nuisance  and  remove  the  same  was  up  for 
consideration,  the  court  in  discussing  a 
similar  question  says:  "No  detailed  state- 
ment of  the  evidence  contained  in  the  record 
is  deemed  to  be  necessary,  but  reference  to 
such  parts  of  it  as  becomes  material  will  be 
considered  in  the  discussion  of  the  legal 
propositions  by  which  the  case  is  controlled. 
We  shall  undertake  to  establish  two  propo- 
sitions as  being  sound  in  law  and  controlling 
In  this  case.  The  first  is  that  neither  the 
municipal  authorities  of  any  city  in  this 
state  nor  any  department  of  a  city  govern- 
ment has  the  legal  right  summarily  to  abate 


a  nuisance  without  first  having  given  rea- 
sonable notice  to  the  i>ersou  maintaining  the 
thing  or  doing  the  acts  alleged  to  be  a  nui- 
sance of  the  time  and  place  of  hearing  the 
question  whether  such  thing  or  the  doing  of 
such  acts  constitute  a  nuisance,  and  the  de- 
termination by  such  foody  tbat  the  thing  so 
maintained  or  the  acts  done  in  law  constitute 
a  nuisance,  and  this  rule  of  law  applies  to 
all  acts  and  things  alleged  to  be  nuisances 
except  those  which  are  by  the  law  expressly 
declared  to  be  nuisances,  or  which  are  in- 
disputably BO  per  se,  and  tbat  this  is  true, 
notwithstanding  the  municipal  authorities, 
or  any  department  thereof,  have,  by  the  char- 
ter of  the  town  or  city,  been  given  the  power 
to  abate  nuisances  in  such  city."  A  similar 
doctrine  seems  to  have  been  maintained  In 
FumKure  Company  v.  BatesvlUe,  139  Ind. 
77,  38  N.  B.  408.  In  the  case  of  Town  of 
Lakeview  v.  Letz,  44  111.  81,  it  Is  said: 
"There  are  some  things  which  in  their  na- 
ture are  nuisances,  and  which  the  law  recog- 
nizes as  such.  There  are  others  wbleh  may 
or  not  be  so,  their  character  in  this  respect 
depending  upon  circumstances;  and  in  the 
latter  Instance  it  is  manifestly  beyond  the 
power  of  the  village  to  declare  in  advance 
that  those  things  are  nuisances,  and  so  it 
was  held  In  that  case.  The  question  when 
the  thing  may  or  may  not  be  a  nuisance  must 
be  settled  as  one  of  fact,  and  not  of  law." 

It  is  said  in  2  Wood  on  Nuisances  (3d  Ed.) 
S  744,  that  "where  the  Legislature  confers 
upon  a  city  or  village  the  power  to  regulate 
and  remove  nuisances  and  to  provide  penal- 
ties therefor,  or  to  remove  such  as  are  detri- 
mental to  the  health  of  the  inhabitants,  this 
power  confers  authority  upon  the  city  gov- 
ernment to  impose  penalties  upon  persons 
maintaining  nuisances  within  its  jurisdiction, 
and  to  remove  the  same,  provided  the  thing 
t>e  a  nuisance  at  common  law  or  by  statute, 
and  produces  such  an  injury  that  an  indi- 
vidual Injured  thereby  might  remove  It,  but 
not  otherwise,  and,  if  the  authorities  abate 
a  nuisance  under  authority  of  an  ordinance 
of  the  city,  they  are  subject  to  the  same  per- 
ils and  liabilities  as  an  individual  if  the 
thing  abated  Is  not  in  fact  a  nuisance.  But 
where  the  corporation  is  clothed  with  power 
by  its  charter,  or  special  or  general  law,  to 
abate  or  remove  nuisances,  that  does  not  con- 
fer authority  to  prevent  them,  nor  to  impose 
penalties  for  their  erection.  Neither  does  au- 
thority to  prevent  nuisances  confer  authority 
to  abate  them.  Neither  does  the  power  to 
abate  nuisances  warrant  the  destruction  of 
valuable  property  which  was  lawfully  erect- 
ed, or  anything  which  was  erected  by  lawful 
authority.  It  would,  indeed,  be  a  dangerous 
power  to  repose  in  municipal  corporations 
to  permit  them  to  declare  by  ordinance  or 
otherwise  anything  a  nuisance  which  the 
caprice  or  interests  of  those  having  control 
of  Its  government  might  see  fit  to  outlaw 
without  being  responsible  for  all  the  conse- 
quences, and  even,  if  such  power  Is  express- 
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ly  glTcn  by  the  Legislature,  it  te  utterly  In- 
operative and  void,  unless  the  thing  la  In 
fact  a  nuisance,  or  was  created  or  erected 
after  the  passage  of  the  ordinance,  and  in 
defiance  of  It  The  fact  that  a  particular  use 
of  property  Is  declared  a  nuisance  by  an  or- 
dinance of  the  city  does  not  make  that  use 
of  property  a  nuisance,  unless  It  Is  In  fact  so, 
and  comes  within  the  common-law  or  statu- 
tory idea  of  a  nuisance.  Hence  authority  con- 
ferred by  an  ordinance  of  the  city  Is  no  pro- 
tection against  liability  for  damages  result- 
ing from  the  destruction  of  property  upon 
the  ground  that  it  is  a  nuisance,  unless 
its  lawful  character  Is  clearly  established. 
Therefore,  except  tn  cases  of  great  public 
emergency,  when  the  emergency  may  safely 
be  regarded  as  so  strong  as  to  Justify  ex- 
traordinary measures  upon  the  ground  of 
paramount  necessity,  or  when  the  use  of 
property  complained  of  is  so  clearly  a  nui- 
sance as  to  leave  no  room  for  doubt  upon  the 
subject.  It  Is  the  better  course  to  secure  an 
adjudication  from  the  courts  before  proceed- 
ing to  abate  it  A  municipal  corporation 
which  Is  empowered  to  dedare  what  shall  be 
nuisances  la  not  thereby  authorized  to  declare 
that  to  be  a  nuisance  which  is  not  so  in  fact. 
Things  which  may  or  may  not  be  nuisances 
where  their  character  In  this  respect  depends 
upon  circumstances  cannot  be  so  declared  in 
advance.  The  question  when  the  thing  may 
or  may  not  be  a  nuisance  must  be  settled  as 
one  of  fact,  and  not  of  law." 

Judge  DUlon,  in  his  work  on  Municipal 
Corporations  (volume  1,  {  374  [4th  Ed]),  on 
this  subject  says:  "It  is  to  secure  and  pro- 
mote the  public  health,  safety,  and  conven- 
ience that  municipal  corporations  are  so 
generally  and  so  liberally  endowed  with 
power  to  prevent  and  abate  nuisances.  This 
authority  and  its  summary  exercise  may  be 
constitutionally  conferred  on  the  incorporat- 
ed place,  and  It  authorizes  its  council  to  act 
against  that  which  comes  within  the  legal 
notion  of  a  nuisance,  but  such  power  con- 
ferred In  general  terms  cannot  be  taken  to 
authorize  the  extrajudicial  condemnation  and 
destmction  of  that  as  a  nuisance  which. 
In  Its  nature,  situation  or  use,  la  not  such" 
— quoting  with  approval  the  doctrine  an- 
nounced In  Yates  v.  Milwaukee,  supra.  In 
Joyce  on  the  Law  of  Nuisances,  i  332,  treat- 
ing of  the  power  of  municipalities  to  de- 
clare things  nuisances,  it  Is  said:  "In  the 
absence  of  power  conferred  by  the  Legisla- 
ture upon  a  municipality  to  define  or  de- 
clare what  Is  a  nuisance,  no  power  is  held 
to  be  vested  In  it  to  declare  a  certain  act  or 
omission  a  public  nuisance;  and,  though 
the  power  may  be  conferred  upon  a  munle- 
ipal  corporation  to  declare,  prevent,  and 
abate  nuisances,  yet  this  will  not  Justify 
a  wanton  declaration  that  a. particular  act, 
thing,  or  avocation  Is  a  nuisance  which  un- 
questionably la  not  one.  The  power  must 
be  exercised  In  a  reasonable  manner,  having 
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in  view  the  personal  and  property  rights  of 
the  Individual,  and  the  mere  fact  that  a  cer- 
tain  thing  has  been  declared  by  the  munici- 
pal authorities  to  be  a  nuisance  does  not 
render  it  one  where  it  is  not  in  its  nature 
within  the  common  law  or  statutory  idea  of 
a  nuisance."  See,  also,  Des  Flaines  v.  Foy- 
er, 128  111.  348,  14  N.  B.  677,  5  Am.  St  Rep. 
624;  City  of  Denver  v.  Mullen,  7  Colo,.345, 
3  Fac.  6&3.  The  same  doctrine  Is  also  ap- 
proved in  Fye  et  al.  v.  Feterson,  45  Tez. 
812,  23  Am.  Sep.  608.  In  the  case  of  the 
City  of  Dallas  v.  Allen,  40  S.  W.  324,  where 
the  city  was  sued  for  the  value  of  certain 
wearing  apparel  destroyed  under  the  author- 
ity of  an  ordinance  authorizing  the  city  to 
do  all  acts  and  make  all  regrulatlons  proper 
for  the  promotion  of  health  or  the  suppres- 
sion of  disease,  and  where  there  was  evi- 
dence that  the  articles  could  have  been  safe- 
ly disinfected,  it  was  held  that  whether  it 
was  necessary  to  bum  the  same  was  a  ques- 
tion of  fact  for  the  Jury,  and  that  It  was 
error  to  direct  a  verdict  against  the  city. 

Counsel  for  appellant  likewise  insists  and 
cites  authority  In  support  of  the  doctrine 
that  in  no  case  can  a  city  summarily  abate 
a  nuisance,  and  that  to  do  so  would  be,  if 
allowed,  the  taking  of  property  without  due 
process  of  law,  and  a  violation  of  the  con- 
stitutional provisions  upon  this  subject  We 
are  not  Inclined  to  adopt  this  view  under 
the  provisions  and  regulations  of  our  stat- 
utes upon  the  subject  hereinbefore  quoted. 
The  contrary  of  the  doctrine  so  asserted  by 
appellant  has  been  announced  by  Justice 
Williams  in  the  case  of  H.  &  T.  C.  Ry.  Co. 
V.  Dallas,  98  Tex.  396,  84  S.  W.  648,  70  L. 
R.  A.  860. 

Counsel  for  appellant  likewise  objected  to 
the  introduction  of  the  resolutions  holding' 
that  the  same  were  void  because  not  shown 
to  be  in  writing  nor  published  in  the  official 
paper  of  the  city  and  deposited  with  the 
secretary;  and,  further,  because  they  were 
not  styled,  "Be  It  ordained  by  the  city  coun- 
cil of  the  city  of  Belton,"  as  required  by 
law,  and  because  they  authorized  and  pro- 
vided for  the  condemnation  and  taking  of 
property.  Imposed  a  penalty  and  forfieiture, 
and  that  under  our  statutes  this  could  only 
be  done  by  a  general  ordinance,  and  that 
tfaie  same  must  be  published,  etc.,  10  days 
before  becoming  effective  as  provided  In 
article  667.  See  articles  404,  464,  557,  659, 
Rev.  St  1895. 

From  a  review  of  the  foregoing  authori- 
ties, we  are  inclined  to  believe  that  where 
the  thing  complained  of  is  clearly  a  nui- 
sance per  se,  coming  within  the  definition  of 
a  nuisance  either  under  our  statute  or  by 
the  common  law,  then  the  authority  for  its 
abatement  clearly  exists  in  the  city,  and 
that  a  city  could  so  abate  it  Irrespective  of 
whether  there  was  any  ordinance  upon  the 
subject  or  not  and  might  possibly  proceed 
to  do  It  under,  an  order  of  its  city  council. 
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But  we  hold  that  Id  all  cases  where  the 
things  complained  of  is  not  a  nuisance  per 
Be  that  no  such  authority  exists.  So  In  the 
I^resent  case,  without  intending  to  Intimate 
or  hold  that  the  structure  complained  of  Is 
or  is  not  a  nuisance  under  the  facts,  we 
sustain  the  assigrnment  complaining  of  the 
action  of  the  court  in  peremptorily  instruct- 
ing  the  Jury  to  find  on  this  issue  in  behalf 
of  appellees,  because  the  questions  raised  by 
the  pleadings  and  by  the  evidence  were 
questions  of  fact  for  the  consideration  of 
the  Jury  under  proper  Instructions  from  the 
court 

During  the  progress  of  the  trial,  appellant 
offered  to  show  by  its  engineer  Rutledge 
that  in  his  opinion  it  was  not  feasible  to  put 
in  a  grade  crossing  oyer  plaintiff's  tracks 
at  the  place  In  question,  but  upon  objection 
of  appellees  he  was  not  permitted  to  give 
his  opinion  upon  this  subject  It  was  shown 
from  the  bill  of  exceptions  taken  to  this 
ruling  that  the  witness  was  a  civil  engineer, 
had  had  some  eighteen  years'  experience  in 
the  construction  of  railroads,  including  the 
grading  of  tracks  at  crossings,  the  building 
of  bridges,  viaducts,  etc.;  and,  as  a  further 
predicate  for  the  introduction  of  such  evir 
dence,  he  testified  that  he  was  familiar  with 
the  crossing  in  question,  had  taken  meas- 
urements concerning  the  same,  and  had  tes- 
tified to  the  physical  conditions  surrounding 
the  crossing.  Including  the  depth,  length, 
and  breadth  of  the  cut  through  which  the 
railrok'd  tracks  ran  at  the  point,  and  gave 
various  elevations  and  other  data  pertaining 
to  the  crossing.  We  think  this  evidence  was 
competent  It  came  clearly  within  the  rule 
of  law  permitting  exi>ert  testimony.  -  See 
LaVrson  on  Expert  &  Opinion  Evld.  pp.  5-7; 
2  Elliott  on  Evld.  §  1059;  1  Wlgmore  on 
Evld.  {  555  et  seq.  This  evidence  was  of- 
fered for  the  purpose  of  showing  the  'im- 
practlcablllty  of  constructing  a  gra:de  cross- 
ing at  the  place  in  question..'  The  pleadings 
raised  the  Issue  as  to  whether  It  was  prac- 
ticable to  construct  a  grade  crossing  over 
the  tracks  of  appellant  at  the  point  in  ques- 
tion on  account  of  the  danger  to  the  public 
In  operating  its  trains.  In  this  character 
of  suit,  where  the  city  is  seeking  by  manda- 
mus to  compel  appellant  to  put  in  a  grade 
crossbng.  It  is  competent  for  the  company 
to  show  that  It  is  impracticable  or  Impos- 
sible to  maintain  a  grade  crossing  under  the 
circumstances,  or  that  it  Is  unreasonable  to 
so  require  It  on  account  of  the  existence  of 
danger  to  the  public  at  said  crossing.  Hence 
the  evidence  showing  that  it  was  not  feas- 
ible or  tending  to  meet  the  Issue  was  rele- 
vant, and  therefore  admissible.  See  H.  & 
T.  O.  Ry.  Co.  v.  City  of  Dallas,  supra.  In 
the  view  we  have  taken  of  this  case,  we  re- 
gard It  unnecessary  to  consider  the  remain- 
ing assignments  of  error. 

For  the  reasons  indicated,  we  think  the 


Judgment  of  the  court  below  should  be  re- 
versed and  the  cause  remanded;   and  it  is- 
Bo  ordered. 
Reversed  and  remanded. 


FULLER  V.  PRYOR  et  al. 
(Conrt  of  Civil  Appeals  of  Texas.    Nov.  9, 

1.  CONTBACTS    (J   164*)  —  CONSTKUCnON— SeP- 
ABATK  INSTBUUENTS. 

A  note  and  an  instrument  creating  a  lien> 
to  secure  payment  conBtitute  one  contract,  and 
mnst  be  construed  together. 

[Ed.  Note. — For  other  cases,  see  Contracts^. 
Cent  Dig.  I  746;   Dec  Dig.  {  164.»] 

2.  Saij:s  (t  82*)— Rbcoveby  ot  Pbick— Eabit- 

INOS. 

Where  notes  were  given  for  the  price  of 
articles,  and  the  seller  retained  a  lien  antil  pay- 
ment of  notes,  "the  same  to  be  paid  as  the  net 
earnings  of  the  gin  may  be  able  to  pay  them  as- 
per  face  of  the  note,"  such  notes  became  a  de- 
mand at  maturity,  and  liability  thereon  did  not 
depend  on  the  earnings. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  228;  Dec  Dig.  i  82.*] 

Appeal  from  Collin  County  Conrt;  John. 
Church,  Judge. 

Action  by  W.  W.  Fuller  against  J.  A.  Pry- 
or  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and: 
remanded. 

R.  C.  Merritt  and  I*  J.  Truett,  for  appel- 
lant Abernathy,  Abemathy  &,  Abernathy.  for 
appellees. 

RAINET,  C.  J.  Appellant  brought  suit 
against  appellees  to  recover  on  certain  obllga- 
.tions,  and  to  foreclose  a  lien  on  certain  plat- 
form scales. 

The  obligations  sued  on  are  made  exhibits, 
and  are  as  follows: 

Exhibit  A:  "$248.00.  Aug.  15,  1906.  Ob. 
or  before  Dec  1st,  1907,  after  date  for- 
value  received  we  promise  to  pay  to  W. 
W.  Fuller  or  order  two  hundred  &  forty- 
eight  dollars  at  Callis,  Texas,  without  inter- 
est This  note  Is  to  remain  In  full  force  un- 
til paid  according  to  the  contract  under  whldi 
it  was  given.  J.  A.  Pryor,  J.  W.  Brock,  C. 
J.  Frazler." 

Exhibit  B:  "To  Whom  It  May  Concern. 
This  Is  to  certify  that  we,  the  undersigned' 
party  of  the  first  part,  for  and  In  considera- 
tion of  certain  promissory  notes  of  even  date 
herewith  have  this  day  bargained,  sold  and- 
turned  over  all  our  rights,  Interests  and 
claims  In  the  Union  Mill  and  OIn  Co.  to  John 
Pryor,  Jet  Frazler,  and  J.  W.  Brock,  partles- 
of  the  second  part  on  the  following  terms, 
to  wit :  The  party  of  the  second  part  shall' 
be  allowed  to  put  In  the  following  improve- 
ments, to  wit:  one  20  horse  power  gasoline- 
engine,  one  80  saw  ginstand,  two  80  saw 
condensers,  friction  tramper  double  box  re- 
volving press,   corn  mill  for  grinding  meai 
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and  all  belts,  pulleys,  shafting  and  all  neces- 
sary fixtures  to  successfuly  operate  a  two  80 
saw  gin  and  mill  and  it  is  further  agreed 
and  understood  by  the  parties  of  the  first 
part  that  after  the  above,  together  with  the 
operating  expenses,  have  been  paid  and  not 
nntU  then,  shall  they  hare  any  claim  on  the 
net  earnings  of  the  plant  It  is  understood 
and  a  lien  Is  hereby  given  by  the  party  of 
the  second  part  In  favor  of  the  party  of  the 
first  part  on  all  the  entire  gin  and  mill  plant 
until  all  the  promissory  notes  above  referred 
to  have  been  fully  paid.  The  same  to  be  paid 
as  the  net  earnings  of  the  gin  may  be  able 
to  pay  them  as  per  face  of  the  note,  said 
Instrument  signed  by  the  same  parties  as  the 
note." 

The  petition  also  alleged  the  burning  of  the 
property,  except  the  platform  scales ;  that  the 
obligation  was  due,  demand,  nonpayment,  etc. 
The  defendants  filed  a  general  demurrer  to 
said  amended  petition,  and  also  special  de- 
murrers as  follows:  (a)  Because  plaintiff 
declares  upon  a  note  of  $248  based  upon  a 
contract,  and  alleged  that  the  same  was  to 
be  paid  out  of  the  net  earnings  of  the  gin 
for  which  said  note  was  given,  and  plaintiff 
nowhere  alleged  or  claimed  that  there  were 
any  net  earnings  of  said  gin.  (b)  Because 
plaintiff  has  not  set  out  the  terms  of  said 
contract,  and  nowhere  alleges  that  the  con- 
dition on  which  said  note  Is  based  has  been 
performed  by  him.  or  that  such  condition  or 
contingencies  have  arisen  which  make  said 
note  due  and  payable,  (c)  Defendants  fur- 
ther except  to  said  amended  petition  because 
plaintiff  does  not  set  up  any  right  to  the 
money  derived  from  the  insurance,  and  does 
not  set  up  that  there  were  any  funds  or  as- 
sets in  these  defendants'  hands  after  payment 
of  the  costs  of  such  new  improvements  and 
operating  expenses,  (d)  Because  the  petition 
on  Its  face  shows  that  the  proper  parties  are 
not  before  the  court.  The  general  demurrer 
and  all  of  said  special  demurrers  were  sus- 
tained by  the  court,  and  plaintiff  excepted, 
and  the  court  dismissed  said  cause  and  plain- 
tiff excepted,  and  brings  the  cause  here  for 
review. 

The  contention  of  appellees,  and  the  one 
upon  which  the  court  acted,  is,  in  effect,  that 
the  provision  relating  to  the  payment  of  the 
obligation  out  of  the  net  earnings  of  the  gin 
Is  a  contract  to  pay  only  out  of  said  earnings, 
and,  said  petition  showing  no  such  earnings. 
It  is  subject  to  demurrer.  We  cannot  agree 
to  this  contention.  It  is  true  said  instru- 
ments constitute  one  contract  and  must  be 
construed  together,  but,  so  construing  them, 
we  are  of  the  opinion  that  the  right  to  pay 
out  of  the  net  earnings  was  a  privilege  grant- 
ed to  the  defendants  to  pay  such  earnings  on 
the  contract  at  any  time  before  the  date  said 
amount  was  to  become  due  and  payable  spec- 
ified in  the  contract,  to  wit,  December  1, 
1907.    Said  amount  not  having  been  paid  on 


or  before  said  date,  It  became  a  certain  de- 
mand for  money,  and  the  parties  are  liable 
therefor.  Bummel  t.  City  of  Houston,  68 
Tex.  10-12,  2  8.  W.  740;  Atterbury  v.  Big- 
gerstaff,  36  Tex.  177. 

The  petition  stated  a  good  cause  of  action, 
and  the  court  erred  In  sustaining  the  demur- 
rer. 

The  Judgment  Is  reversed,  and  cause  re- 
manded. 


BECK  V.  HANCOCK. 

(Court  of  (Mvil  Appeals  of  Texas.    Nov.  12; 

1900.) 

Appeai.  and  Ebbob  ({  773*)— BaiKTS— Faii.- 

TTRB  to  File— Aitibmanoe. 

Where  appellant  fails  to  file  briefs  on  ap- 
peal, and  there  is  no  fundamental  error,  the 
judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  <  3100 ;   Dec.  Dig.  \  773.*] 

Appeal  from  Galveston  County  Court; 
George  B.  Mann,  Judge. 

Action  by  O.  G.  Hancock  against  S.  Beck. 
Judgment  tor  plaintiff,  and  defendant  ap- 
peals.   Afilrmed. 

Marsene  Jolmson,  for  appellee. 

FLY,  J.  Appellee  sued  appellant  In  a  Jus- 
tice's court  to  recover  the  sum  of  $113.60,  be- 
ing double  the  amount  of  usurious  Interest 
which  appellant  compelled  appellee  to  pay, 
and  obtained  Judgment  for  the  full  amount 
sued  for.  The  case  was  appealed  to  the 
county  court  where  appellee  obtained  Judg- 
ment for  the  sum  of  $92. 

Appellant  has  not  filed  briefs  in  this  court, 
and,  there  being  no  fundamental  error,  the 
Judgment  will  be  affirmed. 


PARKER  T.  COOK  et  nx. 

(Court  of  Civil  Appeals  of  Texas.     Oct.  21, 

1909.    Rehearing  Denied  Nov.  18,  1909.) 

1.  Appeal  aro  Ebbob  (|  087*)— Firdirob  op 
Fact— Review. 

The  court  on  appeal  must  examine  the  evi- 
dence and  ascertain  whether  it  is  sufficient  to 
justify  the  findings  made  and  the  conclusions  of 
law  based  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3893-3896;  Dec.  Dig.  f 
987.*] 

2.  Homestead  (|  81*)— Uroccupikd  Lands- 
Intention. 

The  intention  necessary  to  impress  on  un- 
occupied premises  a  homestead  character  must 
not  only  be  bona  fide,  but  must  l>e  accompanied 
by  some  conduct  on  the  part  of  the  homesteader 
showing  reasonable  diligence  in  carrying  into  ex- 
ecution the  intent  to  actually  use  the  premises 
for  some  of  the  purposes  of  a  home. 

[Ed.  Note. — For  other  cases,  see  Homestead. 
Cent.  Dig.  §  39;   Dec.  Dig.  |  31.*] 

3.  Homestead   (§  31*)— 'Unoccupied  Land- 
Intention— Diligence. 

Under  the  constitutional  provision  relatinc 
to  homesteads  on  premises  not  in  a  city,  and 
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proTidin?  that  the  homestead  shall  be  ased  for 
the  purpose  of  a  home  or  place  to  exercise  the 
calling  of  the  head  of  the  family,  a  carpenter, 
who  avows  his  intention  of  working  at  his  trade, 
refasing  to  reside  on  the  farm  because  he  cannot 
make  a  living  on  it,  and  who  does  not  intend  to 
occupy  it  until  he  can  pursue  his  calling  in  the 
vicinity  of  the  homestead  so  as  to  enable  him  to 
support  his  family,  and  whose  only  excuse  for 
not  occupying  the  premises  is  its  anfitness  to 
make  a  living  on,  and  who  delays  settling  on 
the  premises  for  aJmost  a  year  before  an  action 
to  enjoin  the'  levy  of  an  execution  against  the 
property  to  satisfy  a  judgment  against  him,  can- 
not claim  a  homestead  in  such  action. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  i  39 ;  Dec.  Dig.  |  31.*] 

Appeal  from  District  Court,  Red  River 
C!ounty;  Ben  H.  Denton,  Jndge. 

Suit  by  J.  R.  Cook  and  wife  against  James 
A.  Parker  to  enjoin  an  e.\ecution  sale.  From 
a  decree  for  plaintiffs,  defendant  appeals. 
Reversed,  and  Judgment  rendered  dissolving 
Injunction. 

George  Morrison  and  Chambers  &  Black, 
for  appellant.  Kennedy  ft  Robblns,  for  ap- 
pellees. 

HODOES,  J.  The  appellant  was  the  owner 
of  two  Judgments  against  the  appellee  J.  R. 
Cook,  upon  which  executions  were  issued  In 
April,  1908,  and  levied  upon  61  acres  of  land 
situated  In  Red  River  county,  Tex.,  as  the 
property  of  the  appellee  Cook.  After  the  levy 
the  officer  making  It  advertised  the  property 
for  sale,  according  to  law.  Before  the  sale 
day  arrived,  this  suit  was  Instituted  by  J.  R. 
Cook  and  his  wife  for  the  purpose  of  having 
the  sale  enjoined,  alleging  that  the  land  was 
their  homestead,  and  not  subject  to  the  ex- 
ecutions. The  petition  was  presented  to  the 
district  judge,  and  a  temporary  order  grant- 
ed restraining  the  officer  from  proceeding 
with  the  sale,  which  order  was,  upon  final 
hearing  before  the  court  in  term  time,  made 
perpetual.  The  case  was  tried  before  the 
court  without  a  Jury,  and  the  findings  of 
fact  made  and  filed  are,  substantially,  as  fol- 
lows :  (1)  That  the  appellant  was  the  owner 
of  the  Judgments  mentioned,  and  executions 
were  Issued  and  levied  upon  the  property  In 
controversy.  (2)  That  the  appellee  J.  R. 
Cook  was  the  head  of  a  family,  and  had  been 
since  1892.  (3)  That  since  the  marriage  of 
Oook  and  his  present  wife  they  had  lived  up< 
on  and  occupied  as  their  home  a  house  and 
lots  In  the  city  of  Clarksvllle  till  November, 
1907.  That  this  property  so  used  as  their 
borne  was  the  community  property  of  Cook 
and  a  former  wife;  the  present  wife  having 
no  interest  In  It  beyond  homestead  claim. 
(4)  That  after  their  marriage  Cook  and  his 
present  wife  purchased  and  Improved  the 
land  In  controversy,  placing  thereon  a  house, 
and  putting  some  of  the  land  in  cultivation ; 
but  that  they  had  never  lived  on  It  or  occu- 
pied It  as  a  borne.  (6)  That  three  or  four 
years  prior  to  the  time  of  the  trial  the  appel- 
lee J.  R.  Cook  procured  a  loan  of  ^500,  to 


secure  which  he  executed  a  deed  of  trust 
upon  the  61  acres  involved  In  this  suit.  That 
this  loan  was  still  unpaid.  That  at  the  tlm« 
the  loan  was  procured  Cook  and  wife  desig- 
nated the  house  and  lots  In  Clarksvllle  upon 
which  they  lived  as  their  homestead.  (6) 
That  the  appellee  was  a  carpenter,  following 
his  trade  when  he  could  find  employment. 
That  some  time  in  November,  1907,  on  ac- 
count of  dull  business  In  his  line,  and  for  the 
purpose  of  obtaining  money  to  meet  his  obli- 
gations and  to  support  his  family.  Cook  plac- 
ed the  61  acres  of  land  on  the  market,  but 
that  before  the  levy  of  the  writs  issued  as 
hereinl^efore  stated  he  succeeded  in  selling 
his  home  in  Clarksvilla  (7)  That  Mrs.  Cook 
was  induced  to  sign  the  deed  to  the  Clarks- 
ville  property  by  the  promise  of  Cook  that 
they  would  move  onto  and  occupy  the  61 
acres  as  a  home,  and  that  She  could  have 
that  as  a  home  for  herself  and  her  children. 
That  Cook  immediately  thereafter  took  the 
61  acres  off  the  market  and  had  openly  claim- 
ed It  as  bis  homestead.  (8)  That  at  the  time 
It  was  so  designated  by  Cook  as  his  home 
the  land  was  occupied  by  tenants  and  pos- 
session could  not  be  obtained  till  January  1, 
1908.  (9)  That  Cook,  failing  to  get  employ- 
ment at  home,  first  decided  to  leave  his  fam- 
ily at  their  home,  having  for  that  reason  re- 
fused to  rent  the  place  until  after  Jantury  1, 
1908,  but  subsequently  concluded  to  move 
with  his  family  to  Arlington  to  reside  tem- 
porarily while  engaged  In  his  employment. 
He  thereupon  rented  the  place  for  the  year 
1908,  but  no  longer.  (10)  That  Cook  sought 
employment  at  Ft  Worth  for  the  purpose  of 
supporting  his  family  and  obtaining  means 
wherewith  to  pay  off  the  mortgage  debt  on 
his  place.  That  the  61  acres  were  ready  for 
occupancy,  needing  no  improvements  for  that 
purpose,  but  that  the  debt  was  still  unsatis- 
fied. (11)  That  after  the  sale  of  their  home 
in  the  city  of  Clarksvllle  appellees  openly 
and  notoriously  claimed  the  premises  In  con- 
troversy as  their  home^  no  other  having  been 
acquired,  and  openly  expressed  their  inten- 
tion to  occupy  It  as  soon  as  the  indebtedness 
against  It  could  be  paid  oft.  That  the  evi- 
dence failed  to  show  that  the  appellant  did 
not  have  full  knowledge  of  these  facts  at  the 
time  his  Judgments  were  rendered  and  execu- 
tions Issued.  The  twelfth  finding  is  substan- 
tially a  repetition  of  what  Is  embodied  in  one 
or  more  of  the  preceding.  From  the  forego- 
ing the  court  concluded  as  a  matter  of  lavr 
that  the  homestead  character  was  impressed 
upon  the  premises  at  the  time  the  writs  were 
levied,  and  for  that  reason  tiie  land  was  not 
subject  to  execution. 

The  court  having  found  as  a  fact  that  the 
homestead  right  existed  at  the  time  the 
writs  were  levied  upon  the  property,  and  that 
the  appellant,  Parker,  had  failed  to  show 
that  he  had  no  notice  of  the  intention  of 
Cook  and  wife  to  use  and  occupy  the  prem- 
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ises  as  a  hcHneatead,  It  becomes  oar  duty  to 
examine  the  evidence  and  ascertain  whether 
or  not  it  Is  snfflclent  to  Justify  the  findings 
made  and  the  conclnslon  of  law  based  there- 
on. West  End  Town  Co.  v.  Orlgg  et  al.,  93 
Tex.  451,  06  S.  W.  49.  An  examination  of 
the  testimony  embodied  In  the  statement  of 
facts  shows  that  the  court  in  malting  his 
findings  placed  upon  the  testimony  of  the 
appellees,  Oook  and  wife,  the  most  favorable 
construction  that  was  possible,  and  indulged 
every  inference  from  the  language  used  that 
was  capable  of  supporting  the  conclnslon 
reached.  There  are  other  facts,  however,  not 
Included  In  the  court's  findings,  which  we 
tblnlt  should  be  considered  In  disposing  of 
the  case.  The  petition  alleges,  and  there 
seems  to  be  no  controversy  upon  that  issue, 
that  the  tract  of  land  in  question  was  a  farm 
situated  two  miles  south  of  the  city  of 
ClarksvUle  In  Red  River  county.  It  Is  shown 
by  the  evidence  that  It  was  sufficiently  im- 
proved to  permit  the  use  and  occupancy  by 
the  family,  without  anything  else  being 
added.  There  was  a  dwelling  upon  it,  and 
some  of  the  land  was  fitted  for  cultivation. 
About  November  1,  1907,  according  to  Cook's 
testimony,  he  sold  his  homestead  la  the  city 
of  ClarksvUle,  and  then  for  the  first  time 
conceived  the  intention  of  making  this  farm 
his  homestead  in  the  future.  Up  to  that  date 
It  had  by  an  express  designation  been  exclud- 
ed from  the  premises  composing  the  home- 
stead proper.  He  did  not  move  upon  the 
premises  at  that  time  because  they  were 
rented  for  the  year  1907,  and  he  could  not  get 
possession.  About  the  first  of  the  following 
year  he  decided  to  go  to  Arlington,  in  Tar- 
rant county,. In  search  of  employment,  and  to 
leave  his  family  In  Red  River  county;  but 
subsequently  he  decided  to  take  his  family 
with  him  to  Tarrant  county.  He  says:  "I 
never  did  anything  towards  moving  out  to 
that  place  in  the  country,  except  to  intend  to 
move  out  there.  I  did  no  overt  act ;  only  de- 
cided to  move  out  there;  and  then  I  moved 
out  to  Tarrant  county,  where  I  now  live,  and 
went  to  work  at  the  carpenter's  trade  In  Ft 
Worth.  I  am'stlU  engaged  in  this  business. 
I  Intend  to  move  out  to  this  farm  some  time. 
I  have  had  chances  to  rent  it  out  this  fall 
several  times,  and  I  would  not  do  it.  At  the 
time  I  moved  to  Tarrant  county,  I  did  not 
know  when  I  was  going  back,  further  than 
when  I  got  my  job  done.  When  I  went  out 
there  I  bad  no  fixed  intention  in  my  mind  as 
to  the  time  I  would  come  back  and  occupy 
this  land,  for  I  had  rented  it  When  I  mov- 
ed out  to  Arlington,  I  said  I  was  going  out 
there  to  get  work,  that  I  could  not  get  work 
here,  that  my  business  was  a  carpenter's,  and 
not  that  of  a  farmer,  and  that  I  was  going 
out  there  not  only  to  get  money  to  pay  debts, 
but  to  make  a  living  for  my  family,  and  that 
I  could  not  make  a  living  for  my  family  here. 
•  •  •  I  told  everybody  I  was  going  out 
tbere  to  live  until  I  could  get  work  here,  to 
make  a  living  at  my  trade.    I  was  In  debt 


here  and  could  not  get  out  I  knew  that  I 
could  not  make  a  living  out  there  at  that 
little  place,  and  that  is  the  reason  I  left 
here.  If  I  had  known  I  could  make  a  living 
out  there,  I  would  have  went  right  to  the 
farm.  I  did  not  know  that  I  could  make  it, 
and  therefore  went  to  Ft.  Worth." 

The  foregoing  testimony  of  Cook  presents 
this  situation:  A  carpenter,  who  disclaims 
being  a  farmer,  and  who  avows  his  intention 
of  continuing  to  work  at  his  trade  as  a 
means  of  providing  a  living  for  his  family, 
refusing  to  reside  upon  a  farm  because  of 
the  fact  that  he  cannot  make  a  living  upon 
it,  and  In  effect  saying  that  he  does  not  in- 
tend to  occupy  it  as  a  home  untU  such  time 
as  he  can  pursue  his  calling  in  that  vicinity 
under  conditions  sufficiently  remunerative  to 
enable  him  to  make  money  enough  to  sup- 
port his  family  and  pay  his  debts.  The  ex- 
cuse which  he  gives  for  not  occupying  the 
premises  is  the  absence  of  one  of  the  very 
conditions  which  makes  the  acquisition  of 
the  homestead  and  its  use  and  occupancy  de- 
sirable— its  fitness  as  a  place  to  live  upon 
and  support  his  family.  The  only  evidence 
with  which  we  are  furnished  of  any  bona 
fide  Intent  upon  the  part  of  Cook  to  use  and 
occupy  the  premises  as  a  homestead  consists 
of  the  statements  made  by  himself  and  wife 
of  what  they  intended  to  do  at  some  indefi- 
nite time.  The  question  then  is:  Are  these 
sufficient  to  support  a  finding  that  the  prop- 
erty was  in  fact  a  homestead  at  the  time  tue 
writs  were  levied? 

After  stating  that  the  homestead  not  In  a 
town  or  city  shall  consist  of  not  more  than 
200  acres,  and  In  a  town  or  city  of  lot  or  lots 
not  exceeding  In  value  $5,Q00  exclusive  of  im- 
provements, the  Constitution  contains  this 
provision:  "Provided  that  the  same  shall  be 
used  for  the  purpose  of  a  home  or  place  to 
exercise  the  calling  or  business  of  the  head  of 
the  family ;  provided  also  that  any  temporary 
renting  of  the  homestead  shall  not  change  the 
character  of  the  same  when  no  other  home- 
stead has  been  aoqalred."i  A  literal  applies'' 
tlon  of  the  language  here  used  would  restrict 
the  homestead  right  to  premises  actually  used 
for  some  of  the  purposes  of  a  home,  except  In 
cases  of  temporary  renting  after  the  right 
has  once  been  acquired,  and  when  no  other 
homestead  has  been  provided.  It  frequently 
happens  that,  in  the  acquisition  of  property 
intended  for  use  as  a  homestead,  an  unavoid- 
able Interval  occurs  between  the  acquisition 
and  the  actual  use  or  occupancy  for  those 
purposes.  In  order  to  give  full  ^ect  to 
this  beneficent  provision  of  the  Constitution 
and  prevent  the  defeat  of  bona  fide  efForts 
to  acquire  a  home,  our  courts  have  adopted 
the  policy  of  treating  this  interval,  under 
certain  conditions,  as  a  kind  of  constructive 
occupancy,  and  in  this  way  have  extended  the 
homestead  exemption  to  times  anterior  to 
the  period  of  actual  use  and  occupany.  In 
doing  so,  however,  they  have  undertaken  to 
safeguard  this  right  against  being  used  as  a 
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means  of  perpetrating  a  fraud  upon  creditors, 
and  have  exacted  that  in  each  particular 
case,  -where  It  is  sought  to  Impress  the  home- 
stead character  upon  property  In  the  advance 
of  occupancy  and  use,  there  be  satisfactory 
evidence  of  the  utmost  good  faith  in  the 
homestead  Intention,  accompanied  by  some  ef- 
forts to  carry  such  Intention  into  execution. 
In  the  case  now  under  consideration  the  evi- 
dence is  undisputed  that  the  claimant  of  the 
homestead  did  nothing  toward  perfecting  his 
homestead  right,  further  than  to  conceive  and 
entertain  the  intention  to,  at  some  time  in 
the  future,  not  definitely  fixed,  occupy  the 
premises  as  a  home  for  his  family. 

It  has  been  repeatedly  held  by  the  courts 
of  this  state  that  intention  alone  is  not  suf- 
ficient to  Impress  upon  unoccupied  premises 
the  homestead  character.  Franklin  v.  Cof- 
fee, 18  Tex.  41«,  70  Am.  Dec.  292 ;  Wolf  ▼. 
Butter,  8  Tex.  Civ.  App.  468,  28  S.  W.  51; 
Barnes  v.  White,  53  Tex.  629 ;  Autry  v.  Rea- 
sor  (Tex.)  113  S.  W.  748;  Dinwiddle  v.  Tims 
(Tex.  Civ.  App.)  114  S.  W.  400;  Johnson  v. 
Burton,  89  Tex.  Civ.  App.  249,  87  S.  W.  181 ; 
Blum  V,  Rogers,  78  Tex.  530,  16  8.  W.  115; 
Cameron  v.  Gebhard,  85  Tex.  616,  22  S.  W. 
1033,  34  Am.  St  Rep.  832;  Fort  v.  Powell, 
50  Tex.  322;  Auderson  v.  McKay,  30  Tex. 
188 ;  Gardner  v.  Douglass,  64  Tex.  78 ;  Bente 
v.  Lange,  9  Tex.  Civ.  App.  328,  29  S.  W.  813 ; 
Collier  V.  Betterton,  8  Tex.  Civ.  App.  479,  29 
S.  W.  490;  Batts  v.  Scott,  37  Tex.  65.  We 
think  the  true  rule  deduclble  from  the  adjudi- 
cated cases  is  not  that  intention  alone,  under 
all  circumstances,  is  insufficient  to  constitute 
a  homestead  dedication,  but  that  in  each  in- 
stance the  Intention  must  not  only  be  bona 
fide,  but  must  be  accompanied  by  some  con- 
duct or  some  overt  act  on  the  part  of  the 
claimant  that  may  Justly  be  considered  rea- 
sonable diligence  In  carrying  into  execution 
the  intention  to  actually  use  and  occupy  the 
premises  for  some  of  the  purposes  of  a  home. 
The  legal  functions  of  the  overt  act,  or  con- 
duct, which  it  is  said  should  accompany  the 
intention  in  order  to  Impress  the  homestead 
character  upon  unoccupied  premises,  are  not 
solely  to  show  the  bona  fides  of  the  intention, 
but  to  manifest  the  exercise  of  reasonable 
diligence  to  put  that  intention  into  effect  by 
actually  using  the  premises  as  a  home  in  the 
manner  contemplated  by  the  Constitution. 
It  must  be  borne  in  mind  that  the  real  object 
of  this  provision  is  to  extend  the  exemption 
only  to  premises  used  for  some  of  the  pur- 
poses of  a  home,  and  not  to  exempt  a  desig- 
nated amount  of  realty.  Autry  v.  Reasor 
(Tex.)  113  S.  W.  748;  Blum  v.  Rogers,  78 
Tex.  530,  15  S.  W.  115;  Franklin  v.  Coffee, 
18  Tex.  417,  70  Am.  Dec.  292.  Viewed  in  that 
light,  all  of  the  seeming  Inconsistencies  ap- 
pearing in  the  different  cases  where  these 
questions  have  been  passed  upon  disappear. 
We  can  also  appreciate  the  full  force  of  the 
language  of  the  court  in  Cameron  v.  Geb- 
hard, supra,  wherein  it  Is  said:  "Cases  aris- 
ing under  the  homestead  law  differ  so  widely 


in  their  facts  that  it  is  impossible  to  lay  down 
any  definite  rules  to  govern  in  all  cases  that 
may  arise.  Each  case  must  be  determined 
upon  its  own  peculiar  state  of  facts." 

In  Gardner  v.  Douglass,  above  referred  to, 
Gardner  purchased  an  improved  place.  Intend- 
ing it  for  a  home;  a  part  of  the  purchase 
price  being  derived  from  the  sale  of  a  former 
homestead.  The  premises  were  under  a  lease 
at  the  time,  and  he  could  not  get  possession 
till  the  lease  expired.  Before  that  time  an 
execution  was  levied  upon  the  premises,  at  the 
Instance  of  a  creditor,  to  satisfy  a  pre-existing 
debt.  As  soon  as  the  lease  terminated,  Gard- 
ner manifested  his  good  faith  and  diligence 
by  moving  onto  the  place  and  beginning  to  use 
it  as  a  home.  The  court  held  that  his  ht>me- 
stead  right  dated  from  the  time  of  the  pur- 
chase, by  virtue  of  the  intent  then  existing  to 
so  use  the  property.  It  uses,  In  that  connec- 
tion, this  significant  language:  "As  the  appel- 
lants acted  In  the  best  of  good  faith  In  pur- 
chasing this  improved  property  for  a  home- 
stead, and  upon  the  expiration  of  the  lease 
took  prompt  possession,  and  have  ever  since 
occupied  it  as  such,  under  the  facts  and  cir- 
cumstances it  must  be  considered  that  the  oc- 
cupancy-followed the  purchase  in  such  rea- 
sonable time  as  would  vest  the  property  with 
the  homestead  quality  from  the  time  of  its 
purchase,"  etc.  Here  the  only  element  re- 
quired to  constitute  the  homestead  character 
which  existed  anterior  to  the  levy  of  the  writ 
was  the  bona  fide  intention  of  the  plaintiffs 
in  the  suit ;  but  particular  stress  seems  to  be 
placed  upon  the  fact  that  actual  occupancy 
followed  as  soon  as  practicable. 

In  the  Cameron-Gebhard  Case,  which  seems 
to  be  relied  upon  by  the  appellees  as  being 
decisive  of  the  question  here  Involved,  Geb- 
hard purchased  ^^  unimproved  lot  for  the 
express  purpose  of  erecting  thereon  a  home 
for  himself  and  family.  He  made  a  contract 
with  Turntlne  to  furnish  the  material  and 
build  the  house  at  an  agreed  price.  Subse- 
quently Turntlne,  being  unable  to  supply  the 
material,  agreed  to  another  contract  by  which 
Cameron  was  to  supply  the  material  for  a 
stipulated  price,  and  that  sum  to  be  deducted 
from  what  Turntlne  was  originally  to  get  for 
constructing  the  building.  The  suit  was  by 
Cameron  after  the  completion  of  the  house 
to  subject  it  to  a  Hen  for  the  material  so 
furnished.  The  evidence  showed  that  there 
was  no  written  contract  executed  by  Geb- 
hard and  wife  in  the  manner  required  to 
operate  as  a  lien  upon  the  homestead.  The 
court  held  that  the  homestead  rights  of  Geb- 
hard arose  and  dated  from  the  time  he  made 
the  contract  with  Turntlne  to  build  the  house 
and  that  the  subsequent  agreement  with  Cam- 
eron to  furnish  the  material,  not  being  In 
conformity  with  the  requirements  prescribed 
for  binding  the  homestead,  did  not  create  a 
lien  such  as  could  be  enforced  against  the 
homestead.  Here  we  have  not  only  an  Inten- 
tion to  use  and  occupy  the  premises  claimed 
as  the  homestead,  bat  a  contract  with  a  build- 
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«r  for  the  erection  of  a  house  thereon,  fol- 
lowed by  actual  occupancy. 

The  case  of  Scott  v.  Dyer,  60  Tex.  185,  cit- 
ed by  apiiellees,  Is,  we  think,  clearly  dis- 
tlngulBhable  from  the  case  at  bar.  There 
the  effort  of  the  creditor  was  to  subject  to 
the  payment  of  his  debt  a  lot  which  had  once 
formed  a  part  of  a  plat  of  laud  which  had 
been  used  and  occupied  as  a  homestead,  and 
the  issue  was  as  to  whether  the  homestead 
right  had  been  abandoned  by  selling  that 
portion  upon  which  the  residence  was  situ- 
ated. The  daimantB  testified  that  they  still 
Intended  to  resume  occupancy,  and  there  was 
no  evidence  to  overcome  their  testimony. 
There  is  a  distinction  between  the  abandon- 
ment of  a  homestead  once  dedicated  by  ac- 
tual occupancy,  and  the'  cessation  of  the  In- 
choate homestead  right  resting  only  upon 
Intention.  Kempner  y.  Comer,  7S  Tex.  202, 
11  S.  W.  194.  The  perpetuation  of  the  home- 
-stead  right  against  the  charge  of  abandon- 
ment on  account  of  temporary  absence,  aft- 
er having  been  once  perfected  by  actual  use 
and  occupancy  of  the  premises,  is  protected 
by  another  clause  of  the  (Constitution,  which 
provides  that  any  temporary  renting  of  the 
homestead  shall  not  change  the  character  of 
the  same  when  no  other  homestead  has  berai 
acquired. 

Where  the  homestead  right  is  made  to  rest 
iipon  Intention,  as  distinguished  from  actual 
use  and  occupancy,  there  Is  strong  reason  for 
requiring  the  accompaniment  of  some  overt 
acts  on  the  part  of  the  claimant,  evidencing 
«  purpose  or  effort  to  carry  his  intentions 
into  effect  Use  and  occupancy  are  open  to 
-observation,  and  consist  of  facts  which  are 
•iasily  proved  or  combatted;  but,  where  the 
homestead  right  is  made  to  rest  on  mere 
Intention,  the  situation  is  otherwise.  No  one 
would  be  willing  to  swear  that  another  did 
not  In  fact  have  a  certain  intention  regard- 
ing the  occupancy  of  premises,  and  in  the 
majority  of  Instances  the  difficulty  of  dis- 
proving Intention  by  circumstances  is  so 
great  as  to  render  the  undertaking  practical- 
ly fruitless.  Hence,  unless  some  rule  should 
be  adopted  by  the  courts  requiring  a  secret 
Intention  to  be  accompanied  by  some  physi- 
cal conduct  open  to  observation,  the  liberal- 
ity of  tbe  construction  ^placed  by  them  upon 
this  section  of  the  Clonstltution  would  fur- 
nish a  cloak  easily  available  for  concealing 
frandnlent  transactions. 

In  the  case  before  us,  whatever  may  be 
said  of  the  intentions  of  Cook  as  to  occupy- 
ing the  premises  in  question  as  his  home- 
stead, It  cannot  be  Claimed  that  be  did  any- 
thing or  made  any  effort  toward  carrying  those 
intentions  into  effect  Certainly  it  cannot  be 
said  that  he  had  to  "race  with  the  sheriff 
for  possession."  Applying  to  the  facts  of 
this  case  the  rule  which  seems  to  have  been 
adopted  In  this  state  regarding  the  home- 
stead rights  in  premises  in  advance  of  oc- 
cupancy, and  considering  the  rationale  upon 


which  it  is  predicated,  we  do  not  think  the 
evidence  was  sufficient  to  support  the  Judg- 
ment of  the  court  It  Is  admitted  that  the 
place  was  Improved  and  ready  for  occupan- 
cy. The  lease  upon  it  which  at  one  time 
operated  as  a  barrier  to  txyssession,  had  ex- 
pired, and  there  was  nothing  which  hindered 
the  actual  occupation  of  tbe  land  had  the 
appellees  desired  to  do  so.  This  condition 
existed  from  the  1st  day  of  January,  1907, 
till  the  day  of  the  trial,  about  December  fol- 
lowing. The  excuse  given  is  that  it  was  too 
small,  and  that  the  owner  could  not  make 
a  living  upon  it  for  his  family.  Is  it  rea- 
sonable to  permit  tbe  claimant  of  an  im- 
proved rural  homestead  to  excuse  his  failure 
to  occupy  the  premises  in  the  first  instance, 
and  thereby  complete  the  inchoate  homestead 
right  originating  with  the  intention,  by  say- 
ing that  the  premises  were  Insuffldent  to  sup- 
ply the  essential  elements  of  a  home  In  the 
country?  Such  an  excuse  would  not  only 
Justify  temporary  absence,  but  the  perma- 
nent abandonment  of  the  Intention,  if  any 
ever  existed.  There  is,  we  think,  a  radical 
difference  between  the  reasons  for  a  failure 
to  take  actual  possession  of  premises  and 
use  them  as  a  home,  based  upon  their  unim- 
proved condition,  or  Inability  at  the  time  to 
get  possession,  or  the  existence  of  some  fact 
or  condition  intervening  consistent  only  with 
temporary  absence,  and  that  given  in  this 
case,  founded  upon  the  unfitness  of  the  prem- 
ises, after  being  Improved,  to  meet  the  re- 
quirements of  a  home.  The  tract  of  land 
was  a  farm ;  but  Cook  was  a  carpenter,  not 
a  farmer.  He  Intended  to  occupy  the  farm 
whenever  conditions  changed  so  that  he  could 
go  there  and  make  a  living  for  his  family 
and  money  to  pay  bils  debts.  Such  a  time 
might  never  come.  There  was  no  evidence 
to  show  that  there  was  any  good  reason  for 
expecting  it  in  the  near  future.  To  sustain 
tbe  homestead  claim  in  this  case  would  be 
carrying  the  effect  of  intention  alone  beyond 
the  limits  fixed  by  any  adjudicated  case  we 
have  examined.  Even  in  those  decisions  ren- 
dered in  the  early  history  of  the  state,  when 
the  commercial  value  of  the  homestead  was 
comparatively  small,  and  when  the  sparsely 
Inhabited  country  furnished  the  best  reasons 
for  encouraging  the  acquisition  of  homes  by 
the  adoption  of  a  liberal  policy  in  protect- 
ing homestead  rights,  the  courts  have  not 
gone  so  far  as  to  furnish  a  precedent  for  sus- 
taining the  Judgment  in  this  case.  We  do 
not  feel  that  under  the  conditions  existing 
at  the  present  time,  when  the  commercial 
value  of  the  usual  homestead  allowance  has 
been  vastly  enhanced  by  the  growth  of  pop- 
ulation and  industrial  development  and  the 
temptation  to  use  it  as  a  doak  for  ftaud  has 
been  Increased  in  the  same  ratio,  we  should 
go  beyond  the  bounds  already  established  by 
precedents. 

Inasmuch  as  the  case  seems  to  have  been 
well  developed,  and  no  good  purpose  could 
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.be  BQbserTed  by  remanding,  tbe  judgment  of 
the  district  court  will  be  reversed,  and  Judg- 
ment here  rendered  dissolving  tbe  writ  oC 
injunction  granted  by  the  court  below;  and 
all  costs,  both  of  this  court  and  of  the  court 
below,  will  be  adjudged  against  the  appellees, 
Cook  and  wife. 


TEXAS  00.  ▼.  LACOUB. 

(Court  of  Civil  Appeals  of  Texas.    Not.  12, 
1900.) 

1.  Damages  (J  112*)— Injubt  to  Crops— Evi- 
dence. 

In  an  action  for  injuries  to  a  crop,  the 
measure  of  damages  is  the  difference  between 
the  value  of  what  the  crop  would  have  been,  and 
the  value  of  what  was  produced  after  deducting 
the  expense  of  cultivating,  harvesting,  and  mar- 
keting. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  §g  281-283;    Dec.  Dig.  {  112.»] 

2.  Dauages  ({  188*)— iKjxraY  TO  Chops— Ev- 
idence. 

In  an  action  for  injnrles  to  a  crop,  evidence 
showing  what  the  crop  would  have  afterwards 
brought  in  the  market  was  Insufficient  to  enable 
the  jury  to  ascertain  the  loss  sustained. 

[Ei.   Note.— For  other  cases,   see   Damages, 
Cent.  Dig.  i  511;  Dec  Dig.  |  188.*] 
8.  Damages  (J  163»)— Imjubt  to  Cbops— Bub- 
den  OF  Pboop. 

In  an  action  for  injuries  to  a  crop,  the 
burden  of  proof  of  loss  did  not  shift,  after  plain- 
tiff bad  shown  what  the  crop  would  have  aft- 
erward brought  in  the  market,  and  what  the 
crop  he  succeeded  in  getting  sold  for,  to  defend- 
ant, to  show  what  the  expense  of  making  and 
marketing  the  crop  would  amount  to. 

[E^.  Note.— Eor  other  cases,  see  Damages, 
Gent.  Dig.  {  451;   Dec.  Dig.  i  163.*] 

Appeal  from  Liberty  County  Court;  L  B. 
Simmons,  Judge. 

Action  by  J.  O.  Lacour  against  the  Texas 
Company.  Judgment  for  plaintUf,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Bobertson  &  Whltaker,  for  appellant  Mar- 
shall &  Marshall,  for  appellee. 

JAMES,  C.  J.  This  appeal  Is  from  a  Judg- 
ment against  appellant  for  damages  for  In- 
jury done  to  a  growing  rice  crop,  alleged  to 
have  been  caused  by  the  appellant  laying  its 
pipe  over  tbe  land  occupied  by  appellee's 
crop. 

The  Jury  were  Instructed  on  the  measure 
of  damages  that  It  was  tbe  value  of  the 
damaged  rice  Immediately  before  and  after 
the  Injury.  Plaintiff,  Lacour,  testified:  "I 
cannot  say  what  the  value  of  the  rice  was  at 
the  time  It  was  damaged;  could  only  figure 
what  It  would  have  made."  It  is  evident 
from  this  testimony  that  a  jury  would  be  as 
unable  to  determine  the  value  of  the  Injured 
crop  at  the  time  of  the  Injury  as  plaintiff 
was,  and  that  the  only  way  to  arrive  at 
plaintiff's  loss  was,  as  plaintiff  himself  says, 
on  the  basis  of  what  the  crop  would  have 
made.     This  Is  the  aK>roved  standard  of 


damages  In  this  character  of  case.  Stated 
in  a  general  way,  it  Is  the  difference  between 
the  value  of  what  it  would  have  produced, 
and  the  value  of  what  was  produced,  after 
deducting  the  expense  of  cultivating,  bar- 
vesting,  and  marketing.  I.  &  G.  N.  B.  B.  Co. 
v.  Pape,  78  Tex.  603,  11  8.  W.  626;  Bailway 
T.  McGowan,  78  Tex,  362,  11  S.  W.  336; 
Bailway  Co.  ▼.  Borsky,  2  Tex.  Civ.  App.  545, 
21  S.  W.- 1012;  City  of  Paris  v.  Tucker  (Civ. 
App.)  93  S.  W.  233. 

Appellee  contends  that,  because  he  showed 
what  the  crop  would  have  afterwards  brought 
In  the  market,  this  was  enough  to  eaable 
the  Jury  to  ascertain  his  loss.  Clearly  not. 
He  also  contends  that  when  he  showed  this, 
and  what  the  few  sacks  which  he  succeeded 
in  getting  off  this  particular  land  sold  for, 
the  burden  of  proof  shifted,  and,  this  being  a 
tort  case,  as  distinguished  from  contract,  it 
devolved  on  defendant  to  show,  if  he  desired, 
what  the  expense  of  making  and  marketing 
the  crop  would  amount  to.  The  burden  of 
proof  did  not  shift  It  rested  upon  plaintUT 
to  make  out  a  case,  and  to  adduce  what  was 
proof  of  his  loss ;  and  proof  of  what  the  yield 
would  have  been,  and  what  It  would  have 
sold  for  in  gross,  and  what  the  yield  actual- 
ly was,  and  what  It  sold  for  In  gross,  was 
not  proof  of  what  represented  his  loss.  He 
failed  to  furnish  the  Jury  with  sufficient  evi- 
dence to  determine  what  would  legally  com- 
pensate him. 

For  this  reason,  and  for  the  reason  that 
we  are  nnable  to  say  that  the  verdict  would 
not  have  been  less  than  It  Is,  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 


MISSOURI,  K.  8c  T.  BY.  00.  OF  TEXAS  r. 
KONE,  County  Judge,  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  10, 
1909.) 

L  Taxation  (J  45*)— Equality— Unifohmitt. 
Where  the  property  of  the  individuals  in  a 
county  was  assessed  at  60  per  cent,  of  its  real 
value  in  accordance  with  a  deliberately  adopted 
plan,  an  assessment  of  intangible  property  of  a 
railroad  situated  in  the  county  at  full  value  vio- 
lated Const  art.  8,  J  1,  requiring  equality  and 
uniformity  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  100-108;    Dec.  Dig.  S  45.*] 

2.  CoNSTiTUTioNAi.    Law    (}    229*)  — Equai. 

Pbotection. 

Such  assessment  was  violative  of  Const.  U. 
S.  Amend.  14,  guaranteeing  equal  protection  of 
tbe  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  685;  Dec.  Dig.  S  229.*] 

Appeal  from  District  Court  Hays  County; 
L.  W.  Moore,  Judge. 

Action  by  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  against  Ed.  R. 
Kone,  County  Judge,  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  rendered. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Diss.  U07  to  date,  *  Reporter  Indexes 
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Coke,  Miller  A  Coke,  A.  H.  McKnlght,  and 
Flset  &  McClendon,  for  appellant  L.  H. 
Brown,  E.  V.  Davidson,  Atty.  Gen.,  and 
Claude  Pollard,  Asst.  Atty.  Qen.,  for  tippel- 
lees. 

KEY,  J.  Appellant  brongbt  this  suit  for 
the  purpose  of  preventing  the  county  officers 
of  Hays  county  from  collecting  from  appel- 
lant taxes  for  the  year  1907  upon  its  intan- 
gible property  situated  in  Hays  county,  in  ex- 
cess of  50  per  cent,  of  the  valuation  placed 
npon  it  by  the  tax  assessor  and  board  of 
equalization  of  the  county.  The  plaintUf  al- 
leged and  proved  that  the  property  of  tax- 
payers generally  throughout  the  county  for 
tlie  year  1907,  and  for  several  years  prior 
thereto,  had  been  assessed,  equalized,  and 
placed  on  the  tax  rolls  for  taxing  purposes  at 
not  exceeding  50  per  cent,  of  its  value,  and 
that  for  the  year  1907  the  plaintlfTs  intangi- 
ble property  had  for  like  purposes  been  as- 
sessed and  placed  on  the  tax  rolls  by  the  de- 
fendants at  its  full  value,  which  was  50  per 
cent.  In  excess  of  the  valuations  placed  on 
the  property  of  other  taxpayers.  The  trial 
court  rendered  judgment  in  favor  of  the  de- 
fendants and  refused  to  grant  the  plaintiff 
any  relief. 

In  all  material  respects  the  case  is  similar 
to  Lively  v.  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  120  S.  W.  852,  in 
which  it  was  held  by  the  Supreme  Court  that, 
where  the  property  of  individuals  in  a  county 
was  assessed  at  66%  per  cent,  of  Its  real 
value,  in  accordance  with  a  deliberately  adopt- 
ed policy,  an  assessment  of  the  intangible  as- 
sets of  a  railroad  company  apportioned  to 
that  county  at  full  value  constituted  a  vio- 
lation of  article  8,  |  1,  of  the  Constitution 
of  the  state,  which  requires  equality  and  uni- 
formity of  taxation;  and  was  also  a  viola- 
tion of  the  fourteenth  amendment  of  the 
federal  Constitution,  which  guarantees  equal 
protection,  etc. 

In  view  of  that  decision  the  judgment  in 
this  case  will  be  reversed,  and  judgment  here 
rendered  for  appellant. 

Reversed  and  rendered. 


NEWMAN  V.  TAYLOR. 

<Oonrt  of  Civil  Appeals  of  Texas.     Nov.  11, 
1909.     Rehearing  Denied  Nov.  23,  1009.) 

1.  InsAiTE  Pebsons  (II  73,  79*)— Contbacts— 
Yalidity. 

The  contract  of  an  insane  ^rson  is  void- 
able only,  and  he  may,  on  recovering  bis  reason, 
ratify  the  contract. 

[Eld.  Note. — FoT  other  cases,  see  Insane  Per- 
sona, Cent.  Dig.  fl  125,  141 ;  Dec.  Dig.  S§  73, 
79.*] 

2.  InSANK  PKB80H8  (|   79*)— CONTBACTS— VA- 

Linrrr. 

An  insane  person  who  makes  a  contract 
must  on  recovering  his  reason  elect  within  a  rea- 


sonable time,  depending  on  drenmstancea,  wlieth- 
er  he  will  aiffirm  or  duaffirm  the  contract. 

[Kd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  |  141 ;   Dec.  Dig.  {  79.*] 

?.  INSANK  Persons  (|  79*)— Contracts— Va- 

IIDITT. 

One  while  insane  boug-ht  machinery.  After 
regaining  his  reason,  he  mspected  it  with  the 
aid  of  an  expert  and  an  attorney.  He  subse- 
quently called  on  the  seller  to  set  up  the  ma- 
chinery, and  neglected,  for  at  least  12  months, 
while  retaining  control  of  it,  to  say  anything  in- 
dicating to  the  seller  an  election  to  disaffirm. 
Held,  as  a  matter  of  law,  that  he  elected  to  af- 
firm the  contract,  and  his  remedy  for  any  wrong ' 
suffered  in  the  transaction  was  by  action  for 
damages. 

[Bd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  i  141 ;  Dec.  Dig.  |  79.*] 

Appeal  from  District  Court,  Harrison  Coun- 
ty;  W.  C.  Buford,  Judge. 

Action  by  J.  P.  Taylor  against  Joseph 
Newmaa  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

P.  M.  Young,  for  appellant  Y.  D.  Harri- 
son, for  appellee. 

WILLSON,  a  J.  April  28,  1906,  In  con- 
sideration of  $650  paid  to  him  by  appellee, 
appellant  sold  to  appellee  a  machine  for 
bottling  soda  water,  and  certain  other  prop- 
erty, together  constituting  an  outfit  Intend- 
ed for  use  in  manufacturing  soda  pop.  June 
23,  1908,  appellee  commenced  the  suit  result- 
ing In  the  judgment,  from  which  this  ap- 
peal is  prosecuted.  The  suit  was  for  a  re- 
scission of  the  contract  of  sale,  on  the 
ground  (1)  that  at  the  time  he  made  the 
contract  he  was  insane;  and  (2)  that  he 
was  induced  to  make  it  by  false  and  fraudu- 
lent representations  as  to  the  condition  and 
value  of  the  property  at  the  time  he  pur- 
chased It,  made  to  him  by  appellant  The 
appeal  Is  from  a  judgment  in  accordance 
with  the  verdict  of  a  Jury  in  favor  of  appel- 
lee for  the  sum  of  $400,  interest,  and  costs, 
and  directing  the  return  of  the  property  to 
appellant 

It  was  shown  on  the  trial  that  within  a 
few  days  after  he  purchased  the  bottling 
outfit  appellee  was  adjudged  to  be  Insane, 
and,  as  a  lunatic,  was  confined  in  jail  until 
about  July  7th,  following,  when,  the  authori- 
ties believing  he  had  sufficiently  recovered 
his  reasoning  powers  to  justify  it,  he  was 
discharged  "on  probation,"  as  witnesses 
termed  it  Thirty  or  60  days  thereafter,  it 
seems,  he  was  formally  discliarged  as  sane 
by  orders  made  by  the  Court  From  appel- 
lee's testimony  It  appears  that  in  August, 
after  he  was  released  from  jail,  he  consult- 
ed an  attorney  in  regard  to  the  purchase  he 
had  made  of  appellant,  and,  at  the  sugges- 
tion of  the  attorney,  secured  an  expert  to 
inspect  the  bottling  outfit,  presumably  to 
advise  him  as  to  its  condition,  value,  etc. 
The  Inspection  was  accordingly  made  by  the 
expert;  appellee  and  his  attorney  being 
present  when  it  was  made.    Appellee  testi- 
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fled  be  was  then  "at  himself,"  and  there 
Is  nothing  in  the  record  contradicting  his 
statement  By  the  terms  of  the  contract  of 
sale  appellant  bad  bound  himself  to  set  up 
and  put  in  good  running  order  the  machinery 
forming  the  plant  he  bad  sold  to  appellee. 
Appellee  testified  that,  after  the  inspection 
referred  to  above  had  been  made,  appe- 
lant, with  his  assistance  and  at  his  request, 
set  np  the  machinery  in  a  house  to  which 
be  had  removed  it  a  few  days  after  he  pur- 
chased it.  Afterwards  appellee  endeavored 
to  procure  from  appellant  and  from 'other 
sources  bottles  to  be  used  in  operating  tbe 
bottling  outfit,  and  retained  possession  and 
control  of  the  property  until  12  or  14  months 
later,  when  it  was  levied  upon  as  his  prop- 
erty by  virtue  of  process  issued  In  a  suit 
against  him  by  a  bank  on  a  note  made  by 
him  to  procure  money  with  which  to  pay  for 
it  at  the  time  he  purchased  it  from  appel- 
lant. Notwithstanding  the  fact,  as  seems  to 
have  been  the  case,  that  during  all  the  time 
thereafter  intervening  appellant  resided  in 
the  city  of  Marshall,  where  or  near  where 
appellee  resided,  so  that  he  must  have 
had  ample  opportunity  to  do  so,  appellee 
never  said  anything  to  appellant  about  be- 
ing dissatisfied  with  his  purchase  until  some 
time  in  October  of  the  following  year,  or 
some  12  or  14  months  after  he  had  recov- 
ered his  reason  and  after  he  tiad  inspect- 
ed the  property.  Such  being  the  state  of 
the  case  as  shown  by  appellee's  own  testi- 
mony and  other  testimony,  uncontradicted, 
appellant  asked  the  court  to  instruct  the 
Jury  if  they  believed  appellee  was  insane 
at  the  time  he  purchased  the  bottling  out- 
fit nevertheless  to  find  for  bim  (appellant) 
If  they  believed  he  did  not  practice  actual 
fraud  in  misrepresenting  the  condition,  etc., 
of  the  machinery,  "because,"  the  charge 
requested  recited,  "it  was  the  duty  of  plain- 
tiff to  promptly  disafSrm  the  contract  and 
tender  back  the  machinery  upon  recover- 
ing bis  reason,  which  the  evidence  conclu- 
sively shows  he  lailed  to  do."  The  refusal 
of  the  court  to  so  Instruct  the  Jury  is  com- 
plained of  in  appellant's  seventh  assignment 
of  error.  While  not  in  terms  so,  we  think 
the  instruction  refused  should  be  treated  as 
a  request  to  iperemptorily  Instruct  the  Jury 
to  find  for  appellant,  because  it  conclusive- 
ly appeared  from  the  evidence  that  appel- 
lee, after  he  had  regained  his  reason,  with 
a  full  knowledge  of  the  condition,  etc.,  of  the 
property  he  had  purchased,  had  elected  to  and 
had  ratified  and  affirmed  the  contract  of  sale. 
So  construing  tbe  effect  of  the  instruction, 
we  think  the  court  erred  in  refusing  to  give 
it  as  requested. 

The  contract  of  an  Insane  iterson  is  not 
void,  bnt^  like  tbe  contract  of  an  Infant, 


is  merely  voidable.  2  Page  on  Contracts,  i 
900;  WUllams  v.  Sapieha,  &4  Tex.  430,  61 
S.  W.  115;  Mston  v.  Jasper,  45  Tex.  400. 
If  the  Insane  person  recovers  his  reason,  he 
may  ratify  the  contract  and  so  make  it 
valid.  BaUway  Co.  v.  Brazzil,  72  Tex.  233, 
10  S.  W.  407.  And  it  is  his  duty,  after  re- 
covering his  reason,  promptly — that  is,  with- 
in a  reasonable  time,  the  circumstances  of 
his  case  being  considered — ^to  elect  whether 
he  will  aSBxm  or  disaffirm  the  contract. 
Morris  V.  Railway  Co.,  67  Minn.  74,  69  N. 
W.  628.  With  reference  to  the  rules  stated, 
the  question  is:  Did  the  evidence  so  conclu- 
sively show  an  affirmance  by  appellee  of 
the  contract  as  to  render  unreasonable  a 
contrary  conclnsion?  Having  an  opportuni- 
ty after  he  regained  his  reason  to  inspect 
the  machinery,  and,  with  the  assistance  of 
his  attorney  and  an  expert  in  knowledge  of 
such  machinery,  having  inspected  same,  in 
the  absence,  as  appears  from  the  record  to 
be  true,  of  evidence  to  the  contrary,  we 
think  It  should  be  assumed  as  conclusively 
established  that  appellee  acquired  the  full 
information  necessary  to  enable  bim  to  de- 
termine whether  he  wished  to  disaffirm  the 
contract,  or,  instead,  to  affirm  it  Having 
such  information,  calling  upon  appellant 
to  set  up  the  machinery  in  compliance  with 
his  undertaking  under  the  contract  to  do  so, 
endeavoring  to  procure  bottles  to  be  used  in 
operating  it  as  his  own  property,  and  neg- 
lecting during  12  or  14  months  thereafter, 
while  retaining  the  possession  and  control 
of  the  property,  to  do  or  say  anything  in- 
dicating to  appellant  that  he  had  elected  to 
disaffirm  the  contract,  we  think  should  be 
treated  as  conclusively  showing  that  he  had 
elected  to  affirm  and  had  affirmed  the  con- 
tract His  conduct  reasonably  can  be  ac- 
counted for  only  upon  the  hypothesis  that ' 
whether  satisfied  or  not  with  hla  purchase, 
he  had  chosen  to  recognize  the  contract  as 
binding  upon  him  and  to  retain  as  his  own 
the  property  he  had  acquired  under  it  Bing- 
ham V.  Barley,  56  Tex.  288,  40  Am.  Rep.  801; 
Barry  v.  St  Joseph's  Hospital  (Cal.)  48  Pac. 
68;'  Hastings  v.  Dollarhlde,  24  Cal.  216;  2 
Page  on  Contracts,  |  900.  Having  dected  to 
affirm  the  contract  It  became  valid,  and  he 
could  not  thereafter  maintain  a  suit  to  re- 
scind it  His  remedy  then  for  the  wrong,  it 
one  was  suffered  by  him  in  the  transaction, 
was  not  a  rescission  of  tbe  contract  but  a 
recovery  of  damages. 

The  Judgment  will  be  reversed,  and  a 
Judgment  in  appellant's  favor  will  be  here 
rendered,  but  without  prejudice  to  appel- 
lee's right  if  he  sees  proper  to  do  so,  to  prose- 
cute a  suit  for  damages  for  the  deceit  al- 
leged to  have  been  practiced  upon  him  by  ap- 
pellant 
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CAPPS  et  al.  t.  CITY  OP  LONGVIBW.t 

(Court  of  Civil  Appeals  of  Texas.    Oct.  28,  1909. 

Rehearing  Denied  Not.  25,  1909.) 

1.  Afpbai.  and  Ebbob  (I  742*)— Abbionuents 
or  Ebbob— Statement  fbom  Rbcobd. 

AMignments  of  error  copied  in  the  brief, 
but  not  followed  by  either  a  proposition  or  a 
statement  from  the  record,  as  required  by  Rules 
29-36  for  Courts  of  Civil  Appeals  (67  S.  W. 
XT,  zri),  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;    Dec.  Dig.  {  742.*] 

2.  Appeai.  and  !Ebbob  (|  219*)— Review— Re- 
quest TOB  FiNDINQB. 

Appellants  cannot  complain  that  findings  do 
not  cover  all  the  issues  of  fact  when  no  other 
findings  were  requested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  1321,  1322;    Dec.  Dig.  i 

Appeal  from  District  Court,  Gregg  Coun- 
ty;    W.  C.  Buford,  Judge. 

Action  by  Margie  F.  Capps  and  anotber 
against  the  city  of  Longvlew.  From  a  Judg- 
ment for  defendant,  plalntlfts  appeal.  Af- 
firmed. 

J.  N.  Campbell  and  F.  B.  Martin,  for  ap- 
pellants. W.  Lk  Cunningham  and  B.  M. 
Bramlette,  for  appellee. 

WILLSON,  a  J.  aaimlng  that  a  public 
road  forming  the  north  boundary  line  of  a 
tract  of  land  owned  by  Mrs.  Capps  and  sit- 
uated In  the  city  of  Longvlew  had  been  so 
abandoned  as  to  relieve  it  of  the  servitude 
which  had  existed  in  favor  trf  the  public,  ap- 
pellants (said  Mrs.  Capps  and  her  husband) 
oy  a  fepce  Inclosed  a  part  of  the  road.  On 
the  grou.^  that  the  servitude  still  existed, 
and  that  the  fence  was  an  obstruction  of  a 
public  road  which  had  become  one  of  its 
streets,  appellee  by  its  proper  officers  remov- 
ed the  fence  from  the  road  to  the  south 
boundary  line  thereof,  and  in  repairing  and 
improving  the  road  diverted,  appellants  alleg- 
ed, surface  water  from  same  onto  their  land, 
thereby  injuring  It.  The  suit  was  by  appel- 
lants to  recover  the  value  of  the  land  alleged 
to  have  been  unlawfully  reappropriated  to 
public  use,  and  to  recover  damages  alleged  to 
have  been  inflicted  upon  other  land  in  the 
tract  by  reason  of  the  diversion  of  surface 
water  as  allied.  The  appeal  is  from  a  Judg- 
ment in  favor  of  the  city. 

The  assignments  of  error  on  the  trial  In 
the  court  below  relied  upon  as  reasons  for  a 
reversal  of  the  Judgment  are  copied  in  the 
brief,  but,  as  pointed  out  by  appellee,  no  one 
of  the  assignments  (thirteen  in  number)  is 
followed  by  either  a  propoBitlon  or  a  state- 
ment from  the  record  as  required  by  the 
rules  prescribed  for  briefing  causes  on  appeal 
to  tbls  court  Rules  29  to  36  for  Courts  of 
GItU  Appeals  (67  S.  W.  zv,  xvi).  Such  an 
utter  disregard  of  the  rules  referred  to 
should  not  be  Ignored.  Therefore  we  have 
not  considered,  and  will  not  consider,  any  of 


the  assignments.  We  have,  however,  inspect- 
ed the  record  far  enough  to  satisfy  us  that 
the  Judgment  should  be  affirmed.  The  trial 
was  l>efore  the  court  without  a  Jury.  The 
Judge's  findings  of  fact,  made  a  part  of  the 
record,  in  every  particular  are  amply  sup- 
ported by  the  evidence.  His  conclusion  as  to 
the  law  applicable  to  those  facts  is  correct 
If  the  findings  do  not  cover  all  the  issues  of 
fact  made  by  the  pleadings,  appellants  are 
not  in  a  position  to  complain  of  the  omission, 
as  it  is  not  made  to  appear  that  other  find- 
ings were  requested.  Caplen  v.  Cox,  42  Tex. 
OLy.  App.  297,  92  S.  W.  1062;  Veatch  v. 
Gray,  41  Tex.  Civ.  App.  145,  91  S.  W.  324; 
Reed  V.  Brewer,  90  Tex.  144,  87  8.  W.  4ia 
The  Judgment  is  affirmed. 


WICHITA  MILL  ft  ELEVATOR  CO.  et  at  t. 

STATE  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Oct  20, 

1900.) 

1.  Clebks  or  CJoDBTs  (f  24*)— Fees— EsTop- 

FEI,  AS  TO  OHABOES. 

Act  March  12,  1901  (Laws  1001,  p.  24,  c. 
21)  1 1,  provides  that  for  certified  copies  of  peti- 
tions the  cleric  of  the  district  court  shall  receive 
20  cents  per  folio.  Section  2  provides  that  for 
comparing  and  certifying  copies  prepared  by 
plaintiff  the  clerk  of  the  aistnct  court  shall  re- 
ceive 60  cents  for  each  certificate  and  10  cents 
per  page  of  300  words.  Held,  that  where  a 
clerk  received  and  used  printed  matter  prepared 
by  plaintiff  to  obtain  the  benefit  of  such  section, 
from  which,  by  pasting  sheets  together  and  fill- 
ing blanks,  he  made  copies  of  a  petition,  he  is 
estopped  to  claim  the  larger  fee,  under  section 

1.  for  ^naking  copies  of  such  petition. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  |  65;  Dec.  Dig.  f  21.*] 

2.  Flxadino  (I  836*)— Copy  of  Petition— In- 

D0B8BMBNT8. 

The  indorsement  on  the  back  of  a  petition 
is  no  part  of  the  petition  and  need  not  be  includ- 
ed in  the  copy  served  on  defendant 

[Ed.  Note.— For  other  cases,  .see  Pleading, 
Cent  Dig.  H  1020,  1021 ;   Dec  Dig.  i  336.*] 

3.  Costs  (|  146*)- Amount  of  Obts. 

E<ach  party  to  an  action,  l>eing  primarily 
liable  for  the  costs  incurred  by  him  (Rev.  St 
1895,  art.  1421),  and  if  costs  cannot  be  collect- 
ed by  the  party  against  whom  they  have  been 
adjudged  the  other  is  liable  only  for  tile  costs 
incurred  by  him  (article  2491),  defendant  against 
whom  costs  have  been  adjudged  is  liable  onlT  for 
such  amount  of  plaintllfs  costs  as  plaintiff  is 
primarily  liable  for. 

[E}d.  Note.— For  other  cases,  see  Costs,  C!ent 
Dig.  I  567 ;  Dec.  Dig.  |  146.*] 

4.  Clebkb  of  Coubtb  (|  11*)  —  Fees  —  Dis- 
cbimination. 

The  clerk  of  court  cannot  discriminate  be- 
tween litigants  and  charge  fees  against  one 
at  a  higher  rate  than  he  would  be  entitled  to 
charge  the  other  if  the  latter  had  been  cast  in 
the  suit 

[Ed.  Note.— For  other  cases,  tee  Clerks  of 
Courts,  Cent  Dig.  i  33;  Dec  Dig.  1 11.*] 

Error  from  District  Court  Travis  (3ounty ; 
Geo.  Calhoun,  Judge. 

Action  by  the  State  and  others  against  the 
Wichita  Mill  &  Elevator  Company  and  oth- 
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ere.  Plaintiffs  had  Judgmemt,  and  defend- 
ants bring  error.  Reversed  In  part,  and  af- 
firmed in  part 

J.  W.  Terry,  W.  D.  Williams,  H.  M.  Gar- 
wood, and  M.  M.  Crane,  for  plaintiffs  in  er- 
ror, R.  L.  Penn  and  Warren  W.  Moore^  for 
defendants  In  error. 

KEY,  J.  The  state  brought  this  snit 
against  a  large  number  of  defendants  for 
alleged  violations  of  the  anti-trust  statute 
of  the  state.  At  the  trial  Judgment  was  ren- 
dered in  favor  of  the  state  for  |35,000,  and 
the  defendants  have  brought  the  case  to  this 
court  by  writ  of  error. 

The  only  question  presented  for  decision 
relates  to  the  action  of  the  district  court  in 
overruling  a  motion  to  retaz  the  bill  of  costs 
made  out  and  claimed  by  D.  J.  Piclcle,  the 
cleric  of  that  court  His  bill  of  costs  includes 
an  Item  of  $3,000  for  issuing  and  certifying 
to  108  copies  of  the  plalntifCs'  petition.  The 
motion  to  retaz  challenged  the  correctness 
of  that  Item  and  asserted  that  he  was  only 
entitled  to  $566.50  for  the  services  referred 
to.  The  trial  court  overruled  the  motion  to 
retaz,  and  that  ruling  is  assigned  as  error. 

Fees  which  district  clerks  are  allowed  to 
charge  are  fixed  by  the  act  of  the  Twenty- 
Seventh  Legislature,  approved  March  12, 1901 
(Laws  1001,  p.  24,  c.  21),  and  so  much  of  It 
as  has  application  to  this  case  reads  as  fol- 
lows: 

"Section  1.  Be  it  enacted  by  the  Legis- 
lature of  the  state  of  Texas :  That  the  clerks 
of  the  district  courts  shall  receive  for  the 
following  services  in  dvll  cases  the  follow- 
ing fees,  to  wit:  For  copy  of  petition,  in- 
cluding certificate  and  seal,  each  one  hun- 
dred words,  $.20. 

"Sec.  2.  Whenever  in  any  suit  a  certified 
copy  of  any  petition  or  any  other  instrument 
is  necessary  in  the  district  court.  It  shall 
be  lawful  for  the  plaintiff  or  defendant  to 
prepare  such  true  and  correct  copy  thereof, 
and  submit  the  same  to  the  clerk  of  the  dis- 
trict court  whose  duty  it  shall  be  to  compare 
the  same  with  the  original  instrument,  and 
If  found  to  be  correct  be  sliall  attach  his  cer- 
tificate of  true  copy.  For  such  services  he 
shall  receive  50  cents  for  each  certificate  and 
seal,  and  in  addition  tiiereto  the  sum  of  10 
cents  per  page,  three  hundred  words  to  the 
page,  for  each  page  of  eadi  copy." 

It  is  conceded  by  counsel  that  if  the 
clerk  was  entitled  to  charge  under  the  first 
section  his  bill  Is  correct,  and  the  motion 
was  properly  overruled;  but  if  he  was  not 
entitled  to  diarge  under  that  section,  and 
should  have  made  his  charge  under  the  sec- 
ond section,  the  motion  should  liave  been 
granted  and  the  item  of  costs  referred  to 
reduced  to  $566.60.  The  undisputed  testi- 
mony shows  that  the  Attorney  General's 
department  originally  decided  to  sue  each 
defendant  separately,  aud,  in  view  of  that 
fact  decided  to  prepare  a  form  of  petition 


and  have  it  printed.  It  was  also  shown  thnt 
an  agreement  was  entered  into  between  the 
Attorney  General's  department  and  Mr.  J. 
P.  Hart  <ben  the  clerk  of  the  district  court 
of  Travis  county,  with  a  view  to  havins 
enough  copies  printed  for  Mr.  Hart's  use  in 
sending  out  copies  of  the  petition  with  tihe 
citations,  to  be  served  on  the  several  de- 
fendants residing  out  of  the  county;  Mr. 
Hart  agreeing  to  pay  his  proportion  of  the 
expense  of  printing  the  petitions.  The  At- 
torney General's  department  had  800  copies 
of  the  petition  printed  and  delivered  to  that 
department  Mr.  Hart  testified  that  be  of- 
fered to  pay  that  department  his  portion  of 
the  printing  expense,  which  the  representa- 
tive of  the  department  to  whom  the  offer  was 
made  declined  to  accept,  and  Mr.  Hart  paid 
nothing  under  the  agreement  referred  to,  and 
went  out  of  office  before  the  suit  was  filed. 
Mr.  Hart  was  succeeded  by  Mr.  Pickle,  the 
present  clerk,  who  advised  the  Attorney  Gen- 
eral's department  that  be  was  willing  to  car- 
ry out  the  agreement  made  with  Mr.  Hart^ 
and  was  told  by  the  department  that  that 
was  all  right,  but  that  they  were  not  thea 
ready  to  bring  the  suit  Finally  the  Attor- 
ney General's  department  decided  to  brins 
only  one  action  against  all  of  the  defendants,, 
and,  in  view  of  that  decision,  it  became  nec- 
essary to  make  some  changes  in  the  petition 
which  had  been  prepared  and  printed  but  not 
filed.  The  petition  as  originally  prepared 
consisted  of  30  pages  of  printed  matter,  blanlc 
Hues  being  left  on  the  first  and  second  pages 
for  the  insertion  of  the  names  and  residences 
of  the  defendants,  and  on  the  last  page 
blanks  were  left  for  the  signature  of  the  At- 
torney General  and  the  other  attorneys  asso- 
ciated with  him  in  the  case.  Having  reach- 
ed the  conclusion  to  file  but  one  suit,  the 
Attorney  General's  department  had  a  leaflet 
prepared  and  printed,  changing  the  flrat  three 
pages  of  the  petition  so  as  to  show  the  names 
and  residences  of  the  several  defendants, 
which  three  pages  were  pasted  in  the  front 
of  one  copy  of  the  original  petition,  and  hnd 
another  leaflet  printed  and  pasted  in  so  as 
to  constitute  the  last  page  of  the  petition^ 
which  leaflet  made  a  change  In  the  prayer. 
On  November  9,  1907,  the  suit  was  insti- 
tuted, and  the  copy  of  the  petition  refer- 
red to,  with  the  leaflets  pasted  in,  the  at- 
torneys' names  signed,  and  a  few  other  for- 
mal blanks  filled  in  writing,  was  used  for 
that  purpose. 

Before  the  suit  was  brought  there  was  ai» 
understanding  between  Mr.  Lightfoot,  an  As- 
sistant Attorney  General,  acting  for  the 
state,  and  Mr.  Pickle,  in  person,  to  the  ef- 
fect that  if  the  state  was  cast  in  the  suit 
and  the  costs  taxed  against  it  Mr.  Pickle 
was  not  to  claim  or  receive  any  more  thaa 
the  costs  allowed  under  the  second  section 
of  the  statute  above  quoted,  and  at  the  same 
time  Mr.  Lightfoot  informed  Mr.  Pickle  that 
he  had  the  printed  copies  of  the  petition 
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which  he  desired  to  fumlah  him  to  be  nsed 
In  serrlng  the  parties  outside  of  the  county, 
and  Mr.  Pickle  sent  to  the  Attorney  Gen- 
eral's office  and  obtained  the  necessary  cop- 
ies, including  the  leaflets  necessary  to  cor- 
rect the  petition  as  originally  printed.  The 
leaflets  had  not  been  pasted  In,  but  Mr. 
PlcUe  and  his  deputies  pasted  them  In,  and, 
with  typewriter,  pen,  and  ink,  filled  in  the 
blanks,  so  as  to  make  correct  copies  of  the 
petition  as  filed,  and  these  copies  were  used 
by  Mr.  Pickle  in  making  the  103  cerUfied 
copies  referred  to  in  the  Item  of  costs  under 
consideration.  Mr.  Pickle  stated  in  his  tes- 
timony that  at  the  time  the  suit  was  filed 
.  be  had  a  conversation  with  Mr.  Llghtfoot  in 
regard  to  what  the  state  was  to  pay  in  the 
event  it  was  defeated  in  the  suit  and  cast 
in  the  costs.  He  states  that  he  said  be  was 
going  to  charge  "right  straight  through  for 
the  petitions,  but  that  if  the  state  lost  Its 
case,  on  account  of  the  large  amount  of  costs 
in  It,  he  was  willing  to  charge  under  the 
statute  for  comparing  and  certifying."  He 
also  testified  that  at  the  time  the  service 
was  rendered  he  entered  the  charges  In  his 
fee  book  nnder  the  first  section  of  the  stat- 
ute and  for  the  amount  now  claimed.  It  was 
also  {Aiown  that  the  company  that  did  the 
printing  had  attempted  to  collect  $23  as  part 
payment  therefor  from  both  Mr.  Hart  and 
Travis  county,  and  that  three  days  after  this 
motion  was  filed  Mr.  Pickle  paid  that  bill. 
It  was  not  shown  that  Mr.  Pickle  had  ever 
acqnired  Mr.  Hart's  Interest  or  been  subro- 
gated to  his  rights  under  the  agreement  be- 
tween him  and  the  Attorney  General's  de- 
partment. 

We  have  reached  the  conclusion  that  the 
motion  to  retax  was  well  taken,  and  that  the 
trial  court  erred  in  overruling  it  It  is  not 
deemed  necessary  to  determine  whether  or 
not  section  2  of  the  statute  should  be  liberal- 
ly construed  in  favor  of  the  litigant  or  strict- 
ly construed  in  favor  of  the  officer,  because 
we  are  of  opinion  that  npon  the  undisputed 
testimony  Mr.  Pickle,  the  clerk,  la  estopped 
from  claiming  costs  In  the  particulars  under 
consideration  otherwise  than  as  provided  by 
that  section  of  the  statute.  Even  if  bis  pred- 
ecessor, Mr.  Hart,  was  part  owner  of  the 
800  copies  of  the  petition  which  were  deliver- 
ed to  the  Attorney '  General's  department, 
which  point  we  do  not  decide,  such  owner- 
ship resulted  from  a  private  and  unofficial 
contract  on  Mr.  Hart's  part,  and  Mr.  Pickle 
was  not  subrogated  thereto  by  reason  of  the 
fact  that  he  succeeded  Mr.  Hart  as  district 
clerk.  This  being  the  case,  it  must  be  held 
that  the  printed  copies  of  the  petition,  to- 
gether with  the  printed  leaflets  intended  to 
be  pasted  In  and  nsed  as  part  of  the  same, 
were  furnished  by  the  plaintiff,  and  they 
were  famished  for  the  purpose  of  obtaining 
for  the  plaintiff  the  benefit  of  section  2  of 
the  statute  under  consideration.  Such  be- 
ing the  case,  and  the  clerk  having  used  them 
knowing  that  they  were  furnished  for  that 


purpose,  he  must  be  held  to  have  waived  any 
objection  which  he  might  otherwise  have 
made.  If  he  had  declined  to  use  them  and 
had  notified  the  plaintifTs  counsel  of  that 
fact,  then  It  would  be  necessary  to  decide 
whether  or  not  what  was  furnished  consti- 
tuted a  true  and  correct  copy  of  the  plain- 
tiff's petition ;  but,  not  having  pursued  that 
course,  and  having  accepted  and  used  what 
was  furnished  to  him  upon  the  theory  that 
it  was  meeting  the  requirements  of  section  2 
of  the  statute,  it  would  be  unjust  and  Inequi- 
table to  permit  him  to  deny  the  correctness 
of  the  copies  furnished.  He  was  furnished 
with  printed  matter  which,  when  placed  to- 
gether, constituted  correct  copies  of  the  peti- 
tion, with  a  few  exceptions  consisting  of 
blanks  in  which  to  Insert  names,  dates,  and 
a  few  other  formal  matters.  The  Indorse- 
ments on  the  back  of  the  petition  did  not 
constitute  part  of  the  petition,  and  it  was 
not  necessary  that  they  should  be  Included 
in  the  copies  served  on  the  defendants.  Pru- 
itt  y.  State,  82  Tex.  434,  49  S.  W.  366.  At 
any  rate,  the  actual  services  rendered  by  the 
clerk,  using  the  material  furnished  by  the 
plaintiff,  was  so  small  in  comparison  to  what 
would  have  been  required  to  make  copies  of 
the  petition,  as  required  by  the  first  section 
of  the  statute,  as  to  demonstrate  that  It  would 
be  Inequitable  to  allow  the  clerk  to  accept 
and  use  that  material  upon  the  understanding 
that,  as  between  him  and  the  plaintiff,  he 
was  to  look  to  section  2  of  the  statute  for 
his  compensation,  and  thereafter  assert  bis 
right  to  claim  more,  as  prescribed  by  the 
first  section. 

But  it  is  contended  and  urged  on  behalf 
of  the  clerk  that,  as  the  costs  were  adjudged 
against  the  defendants,  It  Is  immaterial  what 
amount  of  costs  he  would  have  been  entitled 
to  claim  if  they  had  been  adjudged  against 
tbe  plaintiff.  In  other  words,  the  argument 
is  that  there  is  no  privity  between  the  plain- 
tiff and  defendants,  and  that  the  latter  are 
not  subrogated  to  the  rights  of  the  former. 
It  is  prescribed  by  statute  that  "each  party 
to  any  suit  shall  be  responsible  to  the  officers 
of  the  court  for  the  costs  incurred  by  him- 
self." Rev.  St  1895,  art  1421.  And  it  is 
also  declared  that  "each  party  to  a  suit  shall 
be  liable  for  all  costs  Incurred  by  him,  and 
in  case  the  costs  cannot  be  collected  of  the 
party  against  whom  the  same  have  l>een 
adjudged,  execution  may  issue  against  any 
party  in  such  suit  for  the  amount  of  costs 
incurred  by  snch  party,  but  no  more."  Rev. 
St  1895,  art  2491.  From  these  provisions  of 
the  statute  we  conclude  that  when  the  costs 
are  incurred,  the  party  at  whose  instance  and 
on  whose  behalf  they  are  incurred  becomes 
primarily  liable  therefor,  and,  while  such  pri- 
mary liability  may  be  changed  by  the  judg- 
ment to  secondary  liability,  the  liability  itself 
never  ceases  until  the  costs  are  paid.  So,  in 
this  case,  the  item  of  costs  under  considera- 
tion having  been  Incurred  by  and  on  behalf 
of  the  state,  who-  was  the  plaintiff,  that  lia- 
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blllty  did  not  cease  wben  the  costs  were  ad- 
Judged  against  the  defendants.  In  other 
words,  when  a  party  Is  cast  In  a  suit,  nnless 
It  Is  otherwise  ordered  by  the  conrt,  he  be- 
comes liable,  not  only  for  the  costs  Incurred 
on  his  behalf,  but  for  those  Incurred  on  be- 
half of  his  adversary;  but  as  to  the  latter 
costs  they  are  such,  and  such  only,  as  were 
Incurred  by  and  properly  chargeable  to  the 
adverse  party.  Hence  we  conclude  that  a 
proper  construction  of  the  statute,  as  well 
as  sound  public  policy,  requires  a  holding 
that  an  ofl9cer  of  the  court  should  not  be  per- 
mitted to  discriminate  between  litigants  and 
charge  fees  against  one  at  a  higher  rate  than 
he  could  have  charged  against  the  other,  If 
the  latter  had  been  cast  in  the  suit 

We  do  not  concur  In  the  contention  that, 
In  determining  the  liability  of  the  defendants, 
it  is  immaterial  what  may  have  been  the  li- 
ability of  the  plaintiff.  On  the  contrary,  and 
by  force  of  article  2491  of  the  statute,  on  the 
item  of  costs  here  involved,  and  all  others  In- 
cnrred  by  the  plaintiff,  the  defendants'  lia- 
bility is  measured  by  and  limited  to  the  lia- 
bility of  the  plaintiff.  As  to  such  costs  the 
clerk  has  no  right  to  claim  any  more  from 
the  defendants  ttian  he  could  have  claimed 
from  the  plaintiff. 

The  Judgment  of  the  district  court  on  the 
motion  will  be  reversed,  and  Judgment  here 
rendered  sustaining  the  motion  to  retaz  the 
costs,  and  reducing  the  item  referred  to  from 
$3,090  to  $566.50.  The  main  Judgment  will 
be  afllrmed.  Costs  of  this  court  taxed  against 
defendant  in  error  PicUe. 

Reversed  and  rendered  in  part,  and  in  part 
aflSrmed. 


JOHN  M.  BONNER  MEMORIAL  HOME  v. 

COMJTf  COUNTY  NAT.  BANK  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  30, 1909. 

Rehearing  Denied  Nov.  20,  1909.) 

1.  Appeai,  and  Ebrob  (i  719*)— Assignments 
OF  Ebbor— Necessitt. 

The  overruling  of  demurrers  will  not  tie 
considered  on  appeal  in  absence  of  assignments 
of  error  predicated  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2973 ;  Dec.  Dig.  |  719.»] 

2.  Vendor  and  Pubchaseb  (|  287*)— I^en- 
Reconvbtancb— Right  as  Aoainst  Third 
PsBSONS  AcquiBiNO  Equitable  Interest. 

A  vendor  retaining  a  lien  for  the  purchase 
money  cannot  take  a  reconveyance  of  a  part  of 
the  land  from  the  purchaser  in  part  payment, 
and  subsequently  convey  it  to  a  third  person,  to 
the  prejudice  of  one  who  has  acquired  an  equita- 
ble interest  in  the  land  at  the  time  of  sucu  re- 
conveyance, known  to  the  parties  at  the  time. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  756;  Dec.  Dig.  |  267.*] 

3.  Vendor  and  Purchaser  (§  103»)— Partiai, 
Rescission  by  Vendor  —  Effect  of  Ao- 

QUIBEHENT  OF  RIGHTS  BT  ThiBD  PEBSON. 

A  vendor  having  permitted  a  part  of  the 
land  to  be  sold  without  attempting  to  enforce 
her  lien,  neither  she  nor  a  purchaser  from  her 
administrator  could  elect  to  rescind  the  contract 


as  to  a  part  <^  the  land  remaining  by  accepting      .  ' 
a   reconveyance   thereof   after   the   rights   of  a 
third  person  were  fixed  by  the  recording  of  a 
trust  deed  thereof,  of  which  rights  vendor  liad 
both  actual  and  constructive  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  167;  Dec.  Dig.  |  103.*] 

4.  Subrogation  (|  23*)  —  Rights  or  Bank 
Loaning  Monet  to  Pat  Vbndob's  Lien 
Notes. 

▲  bank  loaned  money  to  a  purchaser  of 
land  on  notes  secured  by  a  trust  deed  thereof, 
with  the  understanding  that  the  money  was  to 
be  applied  in  part  payment  c^  vendor's  lien 
notes,  and  vendor  and  her  agent  were  so  in- 
stmcted  to  apply  the  money  which  was  paid 
her  agent,  but  which  he  applied  on  an  unsecured 
debt.  Held,  that  the  bana  l>ecame  subrogated 
pro  tanto  to  the  rights  of  vendor. 

[EM.  Note. — ^For  other  cases,  see  Subrogation, - 
Cent  Dig.  H  62,  64 ;   Dec.  Dig.  {  23.*] 

5.  Pbincipai,  and  Agent  (|  105*)— Adthob- 
ITT  TO  Receive  and  Apply  Payment  oh 
Notes  in  Agent's  Possession. 

An  agent  and  attorney  in  fact  of  a  vendor 
of  land  is  authorized  to  receive  and  apply  as  a 
credit  on  purcliase-money  notes  in  the  agent's 
possession  money  l>orrowed  by  the  purchaser, 
and  sent  to  the  agent  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  299,  307;  Dec  Dig.  | 
ITO.*] 

6.  Payment  (|  38*)— Application  to  Secured 
Debt. 

A  debtor  is  entitled  to  have  a  payment  ap- 
plied to  a  secured  debt. 

[.Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  §  99 ;   Dec.  Dig.  f  38.*] 

7.  Vendor  and  Pubchaseb  (|  265*)— Subject- 
ing Land  Conveyed  by  Purchaser  to  Pay- 
ment OF  Lien  Notes. 

Land  conveyed  by  the  purchaser  should  be 
subjected  to  the  payment  of  vendor's  lien  notes 
in  the  reverse  order  of  its  alienation. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  711 ;   Dec.  Dig.  f  285.  *1 

Appeal  from  District  Court,  Collin  County ; 
B.  L.  Jones,  Judge. 

Suit  by  the  Collin  County  National  Bank 
against  John  R.  Smith  and  others.  From  a 
Judgment  for  plaintiff,  the  John  M.  Bonner 
Memorial  Home,  one  of  the  defendants,  ap- 
peals.   Affirmed. 

Doggett  &  Clifton  and  N.  A.  Rector,  for  ap- 
pellant. J.  R.  Gough  and  Abemathy  &  Aber- 
nathy,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  instituted 
bd  the  district  court  of  Collin  county  by  ap- 
pellee, the  CoUln  County  National  Bank  of 
McElnney,  against  Jno.  R.  Smith  and  E.  Li^ 
Gladney,  administrator  with  the  will  annex- 
ed of  the  estate  of  Leila  B.  Dwyer,  deceased, 
and  later  by  an  amended  petftlon  filed  Au- 
gust 19,  1907,  the  John  M.  Bonner  Memorial 
Home  was  made  defendant  The  amended 
petition  alleged  that  John  R.  Smith  on  De- 
cember 81,  1901,  executed  to  the  plalntlffB 
bank  his  promissory  note  for  the  sum  of  $2,- 
382.41,  payable  to  defendant's  order  60  days 
after  date,  with  10  per  cent  interest  per  an- 
num from  maturity,  and  providing  for  the 
usual  10  per  cent  attorney's  fees.    It  was 
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also  alleged  that  on  December  26,  1901,  the 
said  Smith,  for  the  purpose  of  securing  the 
payment  of  said  note,  executed  In  favor  of 
said  bank  a  deed  of  trust,  creating  a  lien 
upon  a  certain  described  portion  of  the  Ab- 
ner  Lee  survey,  situated  In  CoIUn  county, 
Tex.  The  petition  further  alleged  that  on  or 
about  December  23,  1886,  said  John  R.  Smith 
purchased  from  Leila  B.  Bonner  and  William 
B.  Bonner  200  acres  of  land  in  the  Abner 
liCe  snrv^.  In  Collin  county,  Tex.,  and  for 
the  purchase  money  thereof  executed  his 
four  notes  each  for  $626,  due  on  the  1st  day 
of  January,  1888,  1889,  1890,  and  1891,  re- 
spectively, and  that  the  land  described  in  the 
deed  of  trust  was  a  portion  of  said  200-acre 
tract;  that  at  the  date  of  the  execution  of 
said  deed  of  trust  a  portion  of  said  original 
purchase-money  notes  had  been  paid,  the 
amount  so  paid,  and  the  amount  remaining 
due  thereon  at  the  time,  plaintiff  was  unable 
to  state.  Said  petition  further  alleged  that 
said  note  sued  on  and  said  deed  of  trust  men- 
tioned were  executed  for  the  purpose  of  rais- 
ing money  to  pay  upon  said  original  Indebt- 
edness, and  with  the  understanding  that  the 
same  should  be  so  paid,  and  that  said  money 
was  paid  upon  said  indebtedness;  that,  the 
money  received  from  the  bank  having  been 
used  to  pay  on  said  indebtedness,  the  plaln- 
tUTs  bank  thereby  became  subrogated  to  all 
of  the  rights,  privileges,  and  benefits  of  the 
vendors  in  said  deed,  and  the  holders  of  said 
notes.  Plaintiff  further  pleaded  that,  by 
virtue  of  the  facts  stated,  It  had  a  vendor's 
Hen  upon  the  land  mentioned  In  the  deed  of 
trnst,  which  it  prayed  might  be  established 
against  the  land  mentioned  and  for  order  of 
sale,  etc.  The  marriage  of  Lelia  E.  Bonner, 
one  of  the  grantors  in  the  deed  to  one  Dwyer 
was  alleged,  and  it  was  further  stated  that 
on  June  22.  1906,  she. departed  this  life  tes- 
tate, and  that  defendant  E.  L.  Gladney  had 
qnallfied  as  her  adminlst^rator  with  the  will 
annexed,  and  that  as  such  adminlBtrator  he 
bas  sold  the  land  described  la  plaintiff's  pe- 
tition to  the  defendant,  the  John  M.  Bonner 
Manorial  Home. 

The  petition  further  sued  for  rents  in  the 
som  of  $1,000,  and  prayed  that  this  amount 
be  offset  against  any  amount  defendants 
might  recover  on  the  purchase-money  notes. 
The  John  M.  Bonner  Memorial  Home  answer- 
ed by  general  demurrer  and  special  excep- 
tions, and  general  denial  and  special  an- 
swers. The  demurrers  were  overruled,  and, 
as  no  assignments  of  error  are  predicated  on 
the  court's  action  in  this  respect,  they  need 
not  be  further  mentioned.  The  special  an- 
swers alleged  the  sale  of  200  acres  of  land 
by  Leila  E.  Bonner  and  William  B.  Bonner 
by  their  said  attorney,  John  M.  Bonner,  on 
the  23d  day  of  December,  1886,  to  John  R. 
Smith,  and  the  execution  of  the  four  pur- 
chase-money notes,  each  for  the  sum  of  $625, 
of  said  date,  and  each  payable  to  Lelia  E. 
Bonner  or  order  with  12  per  cent  Interest 
per  annum,  due  on  the  dates  mentioned  in 


plalntUTs  petition,  and  each  providing  for  10 
per  cent  attorney's  fees,  and  further  alleged 
that  the  vendor's  lien  was  specially  retained 
In  said  deed  on  the  land  therein  conveyed  un- 
til said  notes  were  fully  paid  off  and  dis- 
charged, according  to  tenor  and  effect;  that 
first  note,  due  January  1,  1888,  was  paid  off 
by  said  Smith,  and  that  on  or  about  the  26th 
dar  of  October,  1901,  said  Smith  had,  by 
Indorsement  on  the  back  of  the  remaining 
notes,  acknowledged  his  Indebtedness  and 
liability  thereon,  and  promised  to  pay  the 
same  on  or  about  January  1,  1002,  each  note 
being  indorsed  interest  paid  to  January  1, 
1902;  that  there  was  on  the  back  of  each 
of  said  notes  a  further  indorsement,  as  fol- 
lows :  ■  "Farmersville,  Texas,  August  30th. — 
This  note  is  canceled  by  reconveyance  of 
94.85  acres  out  of  the  200  acres  of  land  in 
the  Abner  Lee  survey  in  Collin  county,  Tex- 
as, on  which  this  note  is  a  Hen  for  the  orig- 
inal purchase  money.  Lelia  Bonner  Dwyer." 
The  answer  further  alleged  that  on  August 
20,  1904,  said  John  R.  Smith,  being  unable 
to  pay  the  above  described  three  notes,  on 
that  date  amounting  to  the  sum  of  $5,691.50, 
executed  and  delivered  to  Mrs.  Leila  Dwyer, 
the  owner  and  holder  of  said  three  notes,  a 
deed,  conveying  to  her  94.86  acres  of  land, 
a  part  of  the  200  acres  originally  conveyed 
by  her  and  another  to  said  Smith,  which  re- 
conveyance was  made  in  full  satisfaction  of 
the  said  sum  of  $5,691.50,  then  due  upon  the 
three  remaining  purchase-money  notes  given 
for  said  original  tract  of  200  acres  of  land, 
the  field  notes  of  which  94.85-acre  tract  are 
set  out  in  said  answer.  Said  answer  further 
alleged  that  at  the  date  of  the  reconveyance 
from  said  Smith  to  said  Dwyer  of  94.85 
acres  of  land  that  said  tract  of  land  so  con- 
veyed was  of  no  greater  value  than  the  sum 
of  $5,691.50,  the  amount  due  on  said  note, 
and  was,  in  fact,  of  less  value,  and  that  the 
said  Mrs.  Dwyer  received  from  said  Smith 
said  reconveyance  in  good  faith,  without 
actual  knowledge  of  any  claim  or  Hen  claim- 
ed by  plaintiff  upon  said  land,  and  tliat  said 
conveyance  was  received  by  her  solely  in 
satisfaction  of  her  purchase-money  notes. 
There  were  other  pleadings  by  both  parties ; 
hut  it  la  unnecessary  to  set  them  out  at  this 
time.  The  defendant  John  R.  Smith  failed 
to  answer,  and  a  default  Judgment  was  ren- 
dered against  him.  The  cause  was  submit- 
ted to  the  court  without  a  Jury,  and  a  Judg- 
ment was  entered  in  favor  of  the  plaintiff 
against  John  B.  Smith  for  $3,413.80,  and 
foreclosure  of  Its  Hen  was  decreed  on  the 
land  mentioned  In  plalntltTs  petition  as 
against  both  defendants,  John  B.  Smith  and 
the  John  M.  Bonner  Memorial  Rome.  Judg- 
ment was  also  entered  In  favw  of  the  John  M. 
Bonner  Memorial  Home  against  said  Smith 
for  $5,489.25.  The  court  adjudged  a  prior 
Hen  In  favor  of  the  John  M.  Bonner  Memo- 
rial Home  against  said  premises  for  only  $1,. 
875.45,  and  gave  the  plaintiff  bank  a  second  ' 
Hen  for  the  full  amount  of  its  entire  debt. 
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and  gave  the  Bonner  Memorial  Home  a  sec- 
ond lien  for  the  balance  of  Its  debt.  E.  Ii. 
Oladney,  administrator,  having  filed  a  dis- 
claimer, was  dismissed  from  the  suit.  The 
John  M.  Bonner  Memorial  Home  filed  a  mo- 
tion for  new  trial,  In  which  all  of  the  errors 
assigned  In  this  record  were  presented  to  the 
court,  and  which  motion  was  overruled,  and 
defendant  excepted  and  gave  notice  of  ap- 
peal to  this  court,  and,  having  perfected  its 
appeal,  has  assigned  error. 

The  first  assignment  of  error  reads  as  fol- 
lows: "Mrs.  Dwyer,  the  original  vendor,  to 
whom  the  purchase-money  notes  were  execut- 
ed by  Smith,  and  in  which  deed  and  notes  the 
vendor's  Hen  was  retained,  had  the  right  to 
rescind  in  whole  or  In  part,  and  to  accept  In 
payment  of  the  remaining  purchase  money 
due,  a  reconveyance  by  Smith  of  all  or  any 
part  of  the  land  originally  conveyed,  and  the 
court  erred  in  not  so  holding."  Under  this 
assignment,  the  proposition  is  urged  that  Mrs. 
Dwyer,  the  original  vendor,  owner,  and  hold- 
er of  all  the  vendor's  lien  notes  executed  by 
John  R.  Smith  for  the  purchase  money  for 
the  said  200  acres  of  land,  had  a  legal  right 
to  accept  in  payment  of  said  notes  a  recon- 
veyance by  said  Smith  to  her  of  the  94.85 
acres  of  land  a  part  of  the  original  200-acre 
tract,  said  notes  being  secured  by  the  ven- 
dor's lien  on  all  of  said  land,  and  which 
were  at  the  date  of  said  reconveyance  can- 
celed and  delivered  to  him.  On  December 
23,  1886,  Leila  Bonner  and  William  B.  Bon- 
ner, by  their  agent  and  attorney  In  fact, 
John  M.  Bonner,  conveyed  by  their  deed  of 
that  date  to  John  R.  Smith  200  acres  of 
land  in  the  Abner  Lee  survey  In  OolUn 
county,  Tex.  The  consideration  for  said  con- 
veyance was  $2,500,  for  which  the  said  John 
R.  Smith  executed  his  four  certain  prom- 
issory notes  of  even  date  with  said  convey- 
ance for  $625.00  each,  due,  respectively, 
January  1,  1888,  January  1,  1889,  January  1, 
1890,  and  January  1,  1891.  To  secure  the 
payment  of  said  notes,  a  vendor's  lien  was 
retained  in  the  deed  of  conveyance  and  ac- 
knowledged In  each  of  said  notes.  On  or 
about  the  26th  day  of  October,  1901,  the  de- 
fendant John  B.  Smith  and  Lelia  B.  Dwyer 
(n6e  Bonner),  who  was  the  holder  of  said 
three  unpaid  pnrchase-money  notes,  had  a 
settlement  By  the  terms  of  said  settlement 
John  R.  Smith  acknowledged  that  he  was 
due  upon  each  of  said  notes  the  sum  of  $1,- 
500.  aggregating  the  sum  of  $4,500.  At  the 
time  of  settlement  John  R.  Smith  renewed 
each  of  said  notes  by  an  Indorsement  on  the 
back  thereof,  and  it  was  also  stipulated  that 
from  said  date  the  notes  were  to  draw  In- 
terest at  the  rate  of  6  per  cent,  per  annum. 
The  renewal  of  the  said  notes  was  not  re- 
corded, and  plaintl.fr  had  no  notice  thereof, 
either  actual  or  constructive.  On  December 
26,  1901,  defendant  John  R.  Smith  executed 
,  to  plaintltr  the  note  and  deed  of  trust  de- 
clared upon  herein.  Said  deed  of  trust, 
though  calling  for  100  acres  of  land,  actually 


included  in  the  description  therdn  about  106 
acres  taken  off  of  the  south  side  of  the  200 
acres  conveyed  to  John  R.  Smith  by  Lelia  E. 
and  William  B.  Bonner.  It  included  about 
84.25  acres  of  the  land  in  controversy  here- 
in. This  deed  of  trust  was  duly  filed  for 
record  on  the  7th  day  of  January,  1902,  and 
recorded  on  the  28th  day  of  January,  1902. 

After  the  execution  of  the  deed  of  trust 
to  plaintiff  the  said  John  R.  Smith  sold  out 
of  said  200-acre  tract  land  as  follows:  To  W. 
G.  Lee,  January  16,  1902,  84.35  acres  for 
$1,500;  to  J.  H.  Hutchlns  on  December  19, 
1902,  21.95  acres  for  $768.25;  to  W.  R.  Ham- 
ilton on  September  9,  1902,  8  acres  for  $180 ; 
to  W.  R.  Hamilton  on  April  29,  1904,  about 
1%  acres  for  $90;  to  C.  C  Tatum  on  Decem- 
ber 22,  1904,  about  14.46  acres,  which  was  in- 
cluded in  the  field  notes  of  a  much  larger 
tract  of  land,  and  the  consideration  cannot  be 
determined.  At  the  time  of  the  execution 
of  the  deed  of  trust  to  plaintiff,  defendant 
John  R.  Smith  owned  of  the  200-acre  tract 
and  on  which  was  a  vendor's  lien  to  secure 
the  payment  of  the  three  purchase-money 
notes,  exclusive  of  the  land  contained  in 
said  deed  of  trust  and  conveyed  by  it  to  plain- 
tiff, land  which  on  the  20th  day  of  October, 
1904,  was  of  the  value  of  $3,631.80.  and  also 
a  tract  of  10.60  acres  of  the  said  200-acre 
tract  which  the  said  Smith  had  on  hand,  and 
on  said  date  reconveyed  to  the  said  Mrs.  L. 
B.  Dwyer  in  cancellation  of  the  purchase- 
money  notes,  but  not  included  In  plalntifTs 
deed  of  trust  On  October  26,  1901,  John 
R.  Smith  conveyed  to  Mrs,  L.  B.  Dwyer  94.85 
acres  of  land  out  of  the  said  200-acre  tract 
in  cancellation  and  settlement  of  the  three 
original  purchase-money  notes.  This  convey- 
ance Included  84.25  acres  of  the  land  cov- 
ered by  plaintiff's  said  deed  of  trust  and  the 
10.60-acre  tract  of  land  mentioned  above. 
Prior  to  this  conveyance  the  said  Mrs.  Dwyer 
had  both  actual  and  constructive  notice  of 
plalntifTs  rights  under  its  said  deed  of  trust. 
The  money  borrowed  from  the  bank  was  bor- 
rowed to  pay  on  the  purchase-money  notes 
given  by  Smith  in  payment  of  the  200  acres 
of  land  and  on  which  they  were  a  Hen.  The 
said  Smith  at  the  time  he  borrowed  the  mon- 
ey declared  such  to  be  his  purpose  to  those 
from  whom  he  obtained  the  loan,  and  to 
whom  he  gave  the  deed  of  trust  The  said 
Smith  sent  the  money  thus  obtained  to  the 
authorized  agent  of  Mrs.  Lelia  B.  Dwyer  at 
New  Orleans,  with  instructions  to  said  agent 
for  the  money  to  be  so  applied,  but  contrary 
to  said  Instructions,  the  said  agent  applied 
the  money  to  an  unsecured  debt  due  by  him 
to  the  Bonners  and  Mrs.  Dwyer.  The  land  in 
controversy  was  at  the  time  of  the  execution 
of  plaintiff's  deed  of  trust  the  homestead  of 
the  said  John  R.  Smith. 

The  particular  question  raised  by  the  first 
assignment  and  the  proposition  presented 
thereunder  is:  Can  a  vendor  who' has  con- 
veyed land  by  a  deed,  retaining  a  lien  to  se 
cure  the  purchase  money,  take  a  reconvesyance 
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of  a  part  of  the  land  from  the  vendee  In  part 
payment  of  the  purchase  money,  and  aubae- 
queutly  convey  the  part  reconveyed  to  him  to 
a  third  person,  to  the  prejudice  of  one  who 
had  acquired  an  equitable  interest  in  the  land 
at  the  time  of  such  reconveyance,  which  was 
Icnown  to  the  parties  at  the  time?  This  ques- 
tion Is  answered  in  the  negative  In  the  opin- 
ion of  Burson  v.  Blackley,  67  Tex.  6,  2  S.  W. 
668,  where  It  Is  held  that  there  can  be  no 
partial  rescission  of  an  entire  contract  to  the 
prejudice  of  innocent  third  parties.  There 
must  be  a  total  rescission  or  none  at  all.  The 
reconveyance  of  the  94.85  acred  to  Mrs.  Dwy- 
er  by  John  R.  Smith  and  wife  was  an  at- 
tempt at  a  partial  rescission  of  an  entire 
contract  after  plalntllTs  right  had  Intervened. 
Mrs.  Dwyer,  having  permitted  80.23  acres 
of  the  200  acres  to  be  sold  off  without  at- 
tempting to  enforce  her  lien  ag^alnst  the  same, 
cannot  now  elect  to  rescind  the  contract  as 
to  the  94.85  acres  after  plaintlfTs  rights  had 
been  fixed  by  the  recording  of  Its  deed  of 
trust,  nor  can  the  John  M.  Bonner  Memorial 
Home  BO  elect  to  rescind  a  part  only  of  the 
entire  contract  Under  the  facts  of  this  case, 
the  result  would  be  the  same  had  there  been 
an  entire  rescission  of  the  contract  by  Mrs. 
Dwyer  and  Smith.  The  testimony  showed 
that  the  plaintiff  banli  lent  the  defendant 
Smith  the  money  mentioned  in  the  notes  sued 
on  with  the  agreement  and  understanding 
between  them  that  It  should  be  applied  on 
the  vendor's  Hen  notes  held  by  Mrs.  Dwyer : 
she  and  her  agent  haying  been  Instructed  by 
John  R.  Smith  to  so  apply  the  money  bor- 
rowed from  the  plaintiff  bank.  Under  these 
facts,  the  bank  became  subrogated  pro  tanto 
to  the  rights  of  Mrs.  Dwyer,  the  owner  of 
the  prior  vendor's  Hen  for  which  the  money 
loaned  by  the  bank  was  to  go  In  part  pay- 
ment Smith  testified  that:  "I  borrowed  this 
money  from  the  bank,  and  so  stated  at  the 
time  that  it  was  for  the  purpose  of  paying 
on  these  debts  to  Mrs.  Dwyer,  and  I  sent  it 
to  Judge  Bonner  to  be  appHed  on  the  pur- 
cliase-money  notes  for  this  200  acres  of  land, 
but  he  applied  it  to  another  purpose."  Again, 
he  says:  TThe  money  that  I  borrowed  from 
the  Collin  County  National  Bank  for  which  I 
executed  this  deed  of  trust  I  paid  to  John  M. 
Bonner,  agent  and  attorney  in  fact  for  Lelia 
B.  and  W.  B.  Bonner,  and  Instrncted  him  to 
credit  same  on  the  four  $625  purcbase-money 
notes,  bnt  contrary  to  said  instructions,  he 
placed  It  as  a  credit  on  some  rent  notes  he 
had."  Bank  v.  Ackerman,  70  Tex.  315,  8 
8.  W,  45 ;  Warhmund  et  al.  v.  Merrit  &  Met- 
calf,  00  Tex.  24 ;  Dillon  v.  KaufTman  &  Runge, 
58  Tex.  705;  Hicks  v.  Morris,  57  Tex.  660. 
But  It  is  contended  that  it  is  not  shown  that 
John  M.  Bonner,  to  whom  John  R.  Smith 
sent  the  money  borrowed  from  the  bank,  was 
authorized  to  receive  the  same  and  apply  it  as 
a  credit  on  the  purchase- money  notes  held  by 
Mrs.  Dwyer.    He  was  at  the  time  the  agent 


and  attorney  in  fact  of  Mrs.  Dwyer,  and  it 
seems  had  these  notes  In  his  possession.  He 
was  at  the  time  of  payment  Instructed  by 
Smith  to  apply  the  money  on  these  notes,  but, 
instead  of  doing  so,  he  applied  it  to  other 
indebtedness  which  he  held  against  Smith, 
for  which  it  Is  not  shown  he  had  security. 
It  is  clear  that  the  payor.  Smith,  bad  the 
right  to  have  the  payment  applied  to  the 
original  vendor's  lien  notes. 

The  court  found  that  the  land  that  should 
have  been  first  subjected  by  Mrs.  Dwyer  to 
the  payment  of  the  said  three  purchase-mon- 
ey notes  at  the.  time  she  took  a  reconveyance 
from  the  said  John  R.  Smith  In  payment 
of  said  notes  was  of  the  value  of  $3,631.90. 
The  debt  of  Mrs.  Dwyer,  In  so  far  as  the 
bank  Is  concerned,  amounted  to  $5,489.25, 
which  was  a  Hen  on  190.23  acres  of  the  land. 
The  difference  between  these  amounts,  being 
$1,857.45,  represents  the  amount  that  the 
said  Mrs.  Dwyer  had  the  right  to  enforce  as 
a  first  lien  against  the  land  in  controversy. 
The  plaintiff  bank  was  given  Judgment  against 
defendant  John  R.  Smith  for  $8,418.80,  with 
interest  at  the  rate  of  10  per  cent  per  an- 
num, together  with  a  foreclosure  of  the  Hen 
given  by  its  deed  of  trust  on  the  land  de- 
scribed In  Its  petition,  bat  said  foreclosure 
is  given  on  that  portion  ot  the  land  described 
in  Its  deed  of  trust  represented  by  the  84.23 
acres  of  land  mentioned  In  the  pleadings, 
subject  to  a  prior  Hen  in  favor  of  defendant 
the  John  M.  Bonner  Memorial  Home,  for 
$1,857.45.     This  was  correct, 

The  court  properly  rendered  Judgment  that 
the  land  conveyed  by  John  R.  Smith  after 
the  execution  of  the  deed  of  trust  and  prior 
to  the  attempted  rescission  should  be  sub- 
jected to  the  payment  of  said  purchase-money 
notes  in  the  reverse  order  of  its  alienation. 
Miller  V.  Rogers,  49  Tex.  898. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


SMITH  V.  FEARS. 

(Conrt  of  Civil   Appeals  of  Texas.     Oct  21, 

1909.     Rehearing   Denied  Nov.   25,   1909.) 

1.  Broeebs  a  14*)  —  CoinassioNS  —  Con- 
TB  ACTS— Co  NSTBucTioN—"  Amount.  ' ' 

PlaintifF,  a  broker,  wrote  defendant,  asking 
what  he  would  take  for  his  land,  including  ttie 
stock  and  a  5  per  cent  commission,  and  defend- 
ant replied  that:  "$22,250  your  commiBsion 
f  1,112.50  this  amount  will  buy  the  place." 
leld,  that  the  word  "amount"  referred  to  the 
total  of  the  two  sums  mentioned  by  defendant; 
the  word  being  defined  by  Webster  as  "the -sum 
total  of  two  or  more  particular  sums  or  quanti- 
ties, aa  the  amount  of  7  and  9  is  16." 

[Ed.    Note.— For   other   cases,    see    Brokers, 
Cent  Dig.  I  18 ;   Dec.  Dig.  {  14.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  375-876.] 

2.  Appkal  and  Ebbob  (|  -1062*)— Habulbss 
Ebbob. 

Where,  under  a  contract  as  properly  con- 
strued,  plaintiff  was  not  entitleo   to   recover. 


•For  other  cams  «ee  tame  topic  and  aoetlon  NUMBER  In  Doc.  *  Am.  Dlgi.  1907  to  date,  *  Reporter  ludezea 
122  S.W.-28 


Digitized  by 


Google 


434 


122  SOUTHWESTERN  REPORTEH. 


(Tex. 


error  in   the  admission  of  testimony  affecting 
such  constmction  was  harmless. 

[EM.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  H  4171-4177 :  Dec.  Dig.  |  1052.»] 

3.  BKOKEBS  (I  85*)— GOMMISSIONB— ACTI0N8— 
EVIDKNCE. 

In  a  broker's  action  for  commissions,  evi- 
dence that,  to  enable  the  purchasers  to  make 
the  cash  payment  required,  plaintiff  agreed  to 
lend  them  the  amount  of  the  commission  claimed 
by  him,  was  admissible  on  the  issue  whether 
plaintiff  was  a  Joint  purchaser. 

[E<d,  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  106,  115;   Dec.  Dig.  f  86.*] 

4.  Bbokebb  (I  88*)— CoiaaBSiORS— AoTioNB— 
Submission  to  jubt. 

In  an  action  by  a  land  bitdcer  for  com- 
missions, evidence  held  to  warrant  submitting 
to  the  jury  the  question  whether  plaintiff  was  a 
joint  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  II 118,  128;  Dec  Dig.  |  88.*] 

5.  Tbial  (I  187*)- Pkovinck  or  Cotjbt  and 
Jttbt — Credibility  of  Witnesses— WxiaHT 
OF  Testuont. 

The  credibility  of  witnesses  and  the  weight 
to  be  given  testimony  are  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  414;  Dec  Dig.  |  187.*] 

Appeal  from  District  Court,  Dallam  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  W.  W.  Smitb  against  J.  W. 
Fears.  Judgment  for  defendant,  and  plain- 
tUT  appeals.    Affirmed. 

Fears  owned  six  sections  of  land  In  Dal- 
lam county,  and  certain  cattle,  horses,  and 
farming  implements.  In  1906,  through  appel- 
lant. Smith,  then  a  partner  with  Stalcup  and 
Hyde  under  the  firm  name  of  the  Panhandle 
Land  &  Investment  Company;  Fears  "listed" 
the  land  and  other  property  mentioned  with 
said  company  to  be  sold  by  It  on  his  account 
for  120,000.  Said  company  did  not  effect  a 
sale  of  the  property,  and  the  authority  given 
to  It  to  sell  same  seems  to  have  been  revoked. 
Afterwards,  In  December,  1906,  Fears  au- 
thorized appellant  Smith,  who  in  the  mean- 
time, it  seems,  bad  withdrawn  from  said  firm 
and  was  doing  business  as  a  real  estate  agent 
on  bis  own  account,  to  sell  the  land  alone 
for  $19,000,  agreeing  to  allow  Smith  to  retain 
as  compensation  for  his  services  in  effecting 
a  sale  any  sum  he  might  obtain  in  excess  of 
said  sum  of  $19,000.  An  exclusive  right  to 
sell  the  land  was  not  conferred  ui>on  Smith. 
On  the  contrary,  authority  was  conferred  by 
Fears  on  other  agents  to  effect  a  sale  there- 
of, and  be  reserved  as  against  such  other 
agents  and  as  against  Smith  a  right  to  sell 
same  himself.  By  virtue  of  the  authority  so 
conferred  upon  blm.  Smith  did  not  make  a 
sale  of  the  land.  For  the  purpose,  he  testi- 
fied, of  ascertaining  from  Fears  the  price  at 
which  he  would  sell  the  land,  including  the 
stock,  etc.,  and  a  commission  of  6  per  cent 
to  himself,  on  January  19, 1907,  Smith  wrote 
a  letter,  shown  by  the  record  to  have  been 
lost  at  the  time  of  the  trial,  to  Fears,  who  on 
the  day  following  replied  as  follows:  "vVll- 
klDS,  Okla.,  Jan.  20,  1907.    Mr.  W.  W.  Smith, 


Dalbart,  Texas— Dear  Sir :  Tours  of  19th  to 
band,  contents  noted,  will  say  nearly  all  of 
land  stiff  land,  a  small  amount  sandy,  rather 
dark,  tight  land  dark  nearly  all  short  grass 
about  166  head  of  cattle,  twenty  horses  and 
mules,  mules  young  S  head.  I  spent  $150 
since  I  saw  you  on  the  place,  counting  all 
$22,260.00  your  commission  $1112.60  this 
amount  will  buy  the  place;  this  is  net  the 
state  $1.00  on  school  land  $6.00  on  patented 
land  yet  behind,  horses,  cattle  and  imple- 
ments all  go  In  the  trade.  R.  R.  30  miles, 
post  office  and  store  2  miles,  no  shop  near, 
will  give  time -so  as  to  make  the  trade.  There 
is  another  party  on  trade  for  one  section; 
do  not  bar  this  party,  first  come  first  served. 
Reap.  J.  W.  Fears."  A  few  days  after  the 
letter  copied  above  was  written  by  Fears  and 
received  by  Smith,  Hyde  called  upon  Fears 
for  the  purpose  of  buying  the  property,  and 
(Hyde  testified)  was  informed  by  Fears  that, 
if  he  (Hyde)  bought  it.  It  would  have  to  be 
through  Smith.  On  the  next  day  Hyde  again 
called  upon  Fears,  presenting  to  him  the  fol- 
lowing letter  from  Smith:  "W.  W.  Smith, 
Manager.  Hyde  &  Stalcup,  Attorneys.  Pan- 
handle Land  &  Investment  Co.  Large  and 
Small  Tracts,  Farms  and  Ranches  In  the  Pan- 
handle of  Texas.  Dalbart,  Texas,  1/26/07. 
J.  W.  Fears,  Presented  by  Ed.  O.  Hyde- 
Dear  Sir:  Mr.  Hyde  has  been  connected 
with  me  on  deal  for  your  place.  Go  ahead 
and  close  up  deal  with  Mr.  Hyde,  and  I  will 
approve  deal.  W.  W.  Smith."  Negotiations 
following  between  Fears  and  Hyde  resulted 
In  a  contract  concluded  January  28,  1907, 
whereby  Fears,  In  consideration  of  $22,500  to 
be  paid  to  him,  bound  himself  to  sell  and  con- 
vey the  land,  stock,  etc.,  to  Stalcup.  Fears 
having  refused  to  pay  Smith  a  commission  he 
claimed  to  be  entitled  to,  on  the  ground  that 
In  the  person  of  Stalcup  he  had  procured  a 
purchaser  of  the  property.  Smith  brought  his 
suit,  alleging  "that  it  was  through  his  efforts 
and  agency  alone"  that  the  sale  was  made  to 
Stalcup,  and  setting  up  as  a  contract  entitling 
him  to  demand  and  receive  the  commission  of 
$1,112..50  claimed  Fears'  latter  to  him  of  Jan- 
uary 20th,  copied  above.  There  was  evidence 
showing  that,  while  the  contract  as  conclud- 
ed on  Its  face  was  for  the  purchase  of  tlie 
property  by  Stalcup  alone,  as  a  matter  of 
fact  he  and  Hyde  and  one  Rouse  jointly  were 
the  purchasers  thereof;  and  in  the  trial 
court  Fears  contended,  and  on  this  appeal 
contends,  that  there  was  evidence  sufficient 
to  support  a  finding  that  Smith  was  a  part- 
ner with  Stalcup,  Hyde,  and  Rouse  in  the 
purchase  of  the  property.  The  court  instruct- 
ed the  Jury  to  find  for  Smith  if  they  believed 
he  was  employed  as  a  real  estate  broker  by 
Fears  to  sell  the  property,  and  that  in  pur- 
suance of  such  employment  he  procured  in 
the  person  of  Stalcup  a  purcliaser  thereof  at 
tlie  price  and  on  the  terms  aathorlzed  by 
Fears;   but  to  find  for  Fears,  notwlthstand- 
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Ing  they  believed  he  had  agreed  to  pay 
Smith  a  commission,  If  they  also  believed 
tbat,  unknown  to  him  (Fears),  Smith  was  a 
purchaser  Jointly  with  Stalcup  and  others  of 
the  property.  The  trial  was  before  a  Jury 
and  resulted  In  a  verdict  In  favor  of  Fears. 
From  a  Judgment  in  accordance  with  the 
verdict,  Smith  prosecutes  this  appeaL 

Del  W.  Harrington  and  Wallace  &  Lump- 
kins,  for  appellant  J.  S.  Bailey  and  John 
W.  Veale,  for  appellee. 

WIItLSON,  O.  3.  (after  stating  the  facts  as 
above).  Appellant  insists  that  the  language 
of  appellee's  letter  of  January  20th  to  him 
was  unambiguous,  and  authorized  him  to  sell 
the  property  for  |22,250,  and  entitled  him  to 
demand  and  receive  of  appellee  out  of  that 
sum  a  commission  of  $1,112.50.  We  agree 
tbat  appellee's  meaning  as  evidenced  by  the 
language  used  by  him  In  the  letter  Is  plain 
enough;  but  we  do  not  agree  with  appellant 
In  the  interpretation  he  places  on  that  lan- 
guage. At  the  time  and  before  the  letter  was 
written,  appellant  was  authorized  to  sell  the 
land  alone  for  $19,000,  exclusive  of  a  commis- 
sion to  himself.  He  was  to  get  compensation 
for  his  services  In  effecting  a  sale  out  of  any 
sum  In  excess  of  $19,000  for  which  he  might 
sell  the  land.  Ignoring  appellee's  testimony 
as  to  the  contents  of  appellant's  letter  to  him 
(to  the  effect  that  It  was  a  request  to  state 
the  price  at  which  he  would  sell  the  land, 
cattle,  etc.,  and  also  to  state  the  amount  ap- 
pellant was  to  he  entitled  to  as  a  commission 
If  he  effected  a  sale,  to  be  shown  to  pro- 
spective purchasers  to  convince  them  that  he, 
appellant,  was  "not  taxing  up  two  or  three 
dollars  on  the  acre  and  selling  the  land  to 
tbem  at  a  big  profit"),  and  looking  alone  to 
appellant's  testimony  as  to  the  contents  of 
tbat  letter,  we  learn  that  it  was  a  request  to 
appellee  to  "tell  him  (appellant)  what  he 
would  take  for  his  place.  Including  the  stock 
and  a  5  per  cent,  commission."  In  r^ly  ap- 
ptilee  wrote  that  "$22,250  your  commission 
$1,112.50  this  amount  Will  buy  the  place." 
WTiat  amount?  Twenty-two  thousand,  two 
hnndired  and  fifty  dollars,  or  $l,llZt)0,  or  the 
earn  of  both?  The  word  "amount"  is  de- 
fined by  Webster  as  "the  sum  total  of  two 
or  more  particular  sums  or  quantities;  as 
tlie  amount  of  7  and  9  Is  16."  Why  should 
tbe  word  as  used  by  Fears  be  held  to  refer 
to  $22,260  as  the  total  of  particular  sums 
not  mentioned,  Instead  of  to  the  total  of  the 
particular  sums — $22,250  and  $1,112.50 — ^men- 
tioned by  him?  If  there  Is  anything  In  the 
remainder  of  the  language  used  in  the  letter, 
or  in  the  circumstances  surrounding  the  par- 
ties, suggesting  a  reason  for  such  an  Inter- 
pretation of  the  meaning  of  the  word  as  used 
by  him.  It  has  not  been  pointed  out  to  ns, 
and  we  have  not  found  it  in  the  record.  It 
Is  clear  to  us  that  In  construing  appellee's 
meaning  by  the  language  he  used  the  word 
"amount"  should  be  held  to  refer  to  the  total 
of  tbe  two  sums  mentioned  by  him.     If  It 


should  be,  then  It  la  clear  that  the  authority 
given  appellant  was  to  sell  the  property  for 
the  amount  of  said  two  sums,  to  wit,  for 
the  sum  of  $23,362.60. 

So  construing  the  letter.  It  Is  clear  tbat  ap- 
pellant's first  assignment  of  error,  complain- 
ing of  the  action  of  the  court  in  overruling 
his  motion  for  a  new  trial  on  the  ground  that 
the  verdict  of  the  Jury  was  contrary  to  the 
law  and  the  evidence,  In  that  the  uncontro- 
verted  evidence  showed  that  as  a  real  estate 
broker  he  had  been  authorized  by  appellee  to 
sell  the  property  for  $22,250,  Including  a 
commission  to  him  of  $1,112.60,  and  had  pro- 
cured a  purchaser  thereof  for  that  sum,  Is 
without  merit 

Construing  the  language  of  the  letter  as 
we  have  suggested  it  should  be  construed,  It 
Is  equally  clear  that.  If  the  court  erred  In 
admitting  as  evidence  the  testimony  com- 
plained of  In  the  second,  third,  fourth,  fifth, 
and  sixth  assignments,  tbe  error  was  harm- 
less, because  that  testimony  could  have  af- 
fected only  the  question  as  to  the  construc- 
tion to  be  given  the  language  of  the  letter. 

The  asBiguments  mentioned  therefore  are 
overruled,  as  Is  also  the  seventh,  complain- 
ing of  the  action  of  the  court  in  permitting 
appellee,  over  appellant's  objection  thereto 
on  the  ground  that  It  was  immaterial  and 
irrelevant  on  cross-examination  of  appellant 
to  prove  that  to  enable  Stalcup  and  Hyde  to 
make  the  cash  payment  on  the  property,  he 
had  agreed  to  loan  Stalcup  and  Hyde  the 
commission  of  $1,112.50  he  claimed  to  be  en- 
titled to  as  his  compensation  for  selling  the 
same.  If  we  regarded  the  testimony  as  im- 
material and  Irrelevant  we  would  be  disin- 
clined therefor  to  reverse  the  Judgment,  but 
we  do  not  so  regard  It  We  think  It  was  ma- 
terial and  relevant  on  the  Issue  submitted  to 
the  Jury  as  to  whether  appellant  while  act- 
ing as  appellee's  agent  Jointly  with  Stalcup 
and  Hyde  and  Rouse  was  a  purchaser  of  the 
property.  Whether  such  an  Issue  should 
have  been  submitted  to  the  Jury  or  not  pre- 
sents, we  think,  the  only  debatable  question 
made  by  the  assignments  of  error,  and  be- 
cause we  think  that  question  must  be  deter- 
mined against  appellant  we  overrule  not  only 
said  seventh,  but  also  the  eighth,  assignment. 
January  26th  appellant  wrote  appellee  as  fol- 
lows: "Iflr.  Hyde  has  been  connected  with 
me  on  deal  for  your  iriace.  Qo  ahead  and 
close  up  deal  with  Mr.  Hyde,  and  I  will  ap- 
prove deal."  Appellant  testified:  "I  really 
do  not  know  who  was  Interested  in  the  pur- 
chase of  that  land  besides  Mr.  Stalcup. 
•  •  •  I  was  not  interested  In  It  at  any 
time.  I  think  Mr.  Hyde  spoke  about  being 
in  it  •  •  •  I  did  not  make  any  trade 
with  him.  Hyde  was  to  go  up  there,  and  rep- 
resent Mr.  Stalcup  In  drawing  up  the  con- 
tract It  is  a  fact  that  Mr.  Hyde  went  to 
Mr.  Fears  out  there  at  my  suggestion  to  car^ 
ry  out  this  contract  and  not  to  draw  it  up, 
but  to  carry  It  out  We  spoke  about  draw- 
ing up  the  contract  and  I  told  him  I  would 
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write  Mr.  Fears  a  letter  that  I  had  sold  tbe 
land  to  Stalcup.  •  •  •  I  explain  that 
letter  by  saying  Mr.  Hyde  was  to  close  It  up. 
He  was  Just  connected  In  the  deal  to  write 
the  contract  I  suppose  that's  all  the  connec- 
tion he  had  with  It,  Just  writing  the  contract 
That's  the  connection  he  had  with  it  and  be 
might  have  been  in  the  buying  of  it  I  mean 
to  say  that  Mr.  Hyde  was  only  connected 
with  me  on  tbe  deal  for  that  place  in  writing 
the  contract  Well,  aA  to  buying  with  me, 
he  bad  no  connection  in  the  world.  I  don't 
know  whether  he  was  part  owner  of  the  land 
or  not.  Q.  Was  he  part  owner  of  the  com- 
mission with  you?  A.  I  don't  know  whether 
he  was  or  not  It  Is  not  a  fact  that  there 
was  an  agreement  made  between  myself  and 
Mr.  Stalcup  and  Mr.  Hyde  that  all  three  of 
us  were  to  buy  tbe  land  and  my  commission 
was  to  be  a  i)art  of  the  purchase  price.  It 
Is  not  a  fact  that  when  this  man  refused  to 
let  me  bave  my  commission  that  tbey  let 
me  out  of  any  deaL  *  *  *  I  was  to  loan 
the  boys  that  $1,112.50.  I  was  going  to  loan 
it  to  them  for  30  or  00  days.  We  had  never 
agreed  on  any  specific  time.  I  don't  remem- 
ber whether  they  gare  me  any  security  at 
all.  •  •  •  I  don't  remember  anything 
about  the  interest  they  were  to  pay.  I  said 
loan  them  some  money.  They  gave  me  their 
note  and  secured  it  •  •  •  I  had  a  con- 
nection with  the  deal  to  the  extent  that,  aft- 
er the  deal  was  complete,  I  had  a  mortgage 
on  the  stock.  I  had  that  for  money  I  had 
loaned  them  for  this  transaction.  It  was  on 
January  26th.  I  think  It  was  after  the  deal 
was  closed  up.  I  think  it  was  one  or  two 
days  after  the  deal  was  closed  np.  I  think 
It  was  one  or  two  days  after  the  deal — a  few 
days  after  the  deal  was  closed — that  I  took 
the  mortgage  on  the  stock.  I  don't  remember 
Just  exactly  the  date.  I  loaned  them  some 
money.  They  paid  th«t  money  that  I  loaned 
them  on  this  land.  I  think  It  was  |2,000  that 
I  loaned  them.  It  seems  to  me  like  it  was 
that"  Stalnip  testified  that  one  Rouse  Joint- 
ly with  himself  and  Hyde  were  the  purchas- 
ers of  the  land.  On  his  cross-examination  by 
appellant  appellee  testified  that  Rouse  told 
bim  that  appellant  also  was  one  of  the  pur- 
chasers, and  on  bis  re-examlnatlon  wlthont 
objection  testified:  "Rouse  told  ipe  that 
Smith  was  a  partner  with  these  people  In  this 
deal.  He  told  me  that  after  the  contract  was 
signed  and  I  went  home.  I  do  not  remember 
Just  the  time  that  he  told  me — ^the  date. 
It  was  Just  after  the  contract  was  complet- 
ed. It  was  after  the  money  had  beem  deliv- 
ered down  here — In  April  some  time.  Myself 
and  my  wife  and  Mr.  Rouse  was  talking,  and 
Mr.  Rouse  told'  me  that  Smith  was  In  on  the 
purchase  of  this  land."  We  think  the  testi- 
mony we  have  referred  to  tended  to  show 
that  appellant  Jointly  with  Stalcup,  Hyde, 
and  Rouse  was  a  purchaser  of  the  property, 
and  that  the  court  did  not  err  In  submitting 


to  the  Jury  a  question  as 'to  whether  he  waa 
or  not  The  fact  that  the  testimony  referred 
to  and  the  Inferences  to  be  drawn  from  It  were 
rebutted  by  the  testimony  of  appellant  Stal- 
cup and  Hyde  denying  that  appellant  was 
such  a  purchaser,  furnished  no  reason  for 
refusing  to  submit  such  an  issue  to  the  Jury. 
The  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  the  testimony  present- 
ed questions  for  the  Jnry,  and  not  for  tbe 
court,  to  determine. 
The  Judgment  Is  affirmed. 


SLEDGE  V.  DENTON. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  6, 

JuDOMERT  (i  443*)— Fbaud— Vacation— Bqtt- 

ITT— PtEA. 

Plaintiff  sued  defendant  for  a  finn  account- 
ing, shortly  after  which  defendant  became  a 
bankmpt,  and  plaintiff  was  restrained  from  con- 
tinuing the  suit,  and  the  remaining  assets  of  the 
firm  were  delivered  to  the  receiver.  An  account 
was  thereafter  had,  in  which  it  was  fonnd  that 
defendant  was  not  indebted  to  plaintiff,  but  the 
reverse.  Plaintiff  procured  an  order  requiring 
the  receiver  to  turn  over  the  balance  of  the  part- 
nership assets  to  him  for  administration,  and 
entered  into  a  stipulation  settling  all  claims  aris- 
ing out  of  the  partnership  so  ike  as  defendant 
was  concerned.  Defendant  was  thereupon  ad- 
vised by  his  attorneys  that  the  action  for  ao- 
counting  would  be  dismissed,  but  plaintiff  secur- 
ed a  dissolution  of  the  Injunction  without  no- 
tice, and,  also  without  notice,  secured  a  judg- 
ment in  that  action  by  false  testimony  that  de- 
fendant was  indebted  to  bim  for  $5,694.65,  of 
which  defendant  acquired  no  knowledge  until 
after  the  term  at  which  the  judgment  waa  re- 
covered. Held,  that  a  petition  by  defendant  al- 
leging such  facts  stated  a  cause  of  action  In 
equity  for  vacation  of  the  judgment. 

[S^.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  838;   Dec.  Dig.  i  443.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett  Judge. 

Actl<m  by  W.  W.  Sledge  against  T.  H. 
Denton.  From  an  order  sustaining  a  de- 
murrer to  the  petition  and  dismissing  tbe 
action,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Smith  '&  Lattlmore  and  S.  O.  Fadelford. 
for  appellant  PbllUpa  &  Bledsoe  and  J.  W. 
Still,  for  appellee. 

RAINET,  O.  J.  This  is  an  (Higlnal  action 
by  Sledge  against  Denton  to  set  aside  and 
annul  a  Judgment  of  the  district  court  of 
Johnson  county,  wherein  Denton  recovered 
against  Sledge.  A  general  demurrer  to  plain- 
tlfTs  petition  was  sustained  and  tbe  action 
dismissed,  and  Sledge  appeals. 

The  substance  of  plaintiff's  petition,  taken 
from  appellant's  brief,  with  slight  changes. 
Is  as  follows:  That  In  the  year  1886^  plain- 
tiff and  defendant  under  the  firm  name  ot 
Denton  &  Sledge,  entered  Into  a  coiMrtner- 
sblp  for  the  purpose  of  conducting  a  mer- 
cantile business  In  the  town  of  Cresson,  Tex.; 


•For  other  cases  sea  ume  topic  and  uctlan  NUMBER  In  Dec  ft  Am.  Dlgi.  1907  to  data,  *  RepocUr  Iad«x«a 
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that  plaintiff  owned  a  one-fonrtb  Interest, 
and  the  defendant  a  tbree-fonrtha  Interest 
in  said  copartnership  concern,  and  that  the 
exclusive  manatrement  of  the  business  of 
said  concern  was  turned  over  to  plaintiff, 
and,  in  addition  to  his  one-fourth  of  the  prof- 
Its,  he  was  to  receive  $50  per  month  out  of 
■aid  concern,  and  that  the  defendant  was 
to  receive  three-fourths  of  the  profits  of  the 
said  concern;  that  this  copartnership  con- 
tinued until  the  2d  day  of  October,  1902, 
when  the  stock  of  goods  and  merchandise 
and  business  building  owned  and  occupied 
by  the  firm  were  consumed  by  fire,  and  that 
on  said  last-mentioned  day  and  date  the 
said  firm  was  dissolved;  that  after  the  firm 
was  dissolved,  the  plaintiff  engaged  in  an- 
other business  in  his  individual  capacity, 
which  he  conducted  in  his  individual  capac- 
ity, the  said  firm  having  no  Interest  in  said 
business,  and  that  the  plaintiff  proceeded, 
as  best  be  could  after  the  dissolution  of  said 
firm,  to  wind  up  the  same,  and  to  satisfy  all 
of  the  indebtedness  of  said  concern;  that 
the  said  firm  owed  Indebtedness  to  the 
amount  of  about  $12,996.45,  and  that  the 
plaintiff  paid  off  and  satisfied  of  said  amount 
the  sum  of  $11,663.28,  and  that  there  was 
remaining  In  bis  bands  on  or  about  the 

day  of  May,  1908,  the  sum  of  $2,300 

of  assets  still  belonging  to  the  firm,  consist- 
ing of  choses  In  action,  etc,  as  Is  shown 
fally  In  plaintiff's  pleadings;  that  on  or 
about  the  13th  day  of  June,  1903,  the  de- 
fendant, T.  H.  Denton,  Instituted  suit  In  the 
district  court  of  Johnson  county,  Tex., 
against  appellant,  W.  W.  Sledge,  for  a  tfet- 
tlement  of  said  copartnership  affairs.  The 
original  petition  filed  in  this  case  being  fully 
shown  by  copy  of  same,  marked  "Exhibit 
A,"  and  made  a  part  of  said  amended  orig- 
inal petition,  and  shown  in  said  petition  of 
dissolution,  the  defendant  in  this  case,  and 
plaintiff  in  that,  prayed  for  the  appointment 
of  a  receiver  to  take  possession  of,  and  ad- 
minister all  of,  the  copartnership  effects  of 
said  firm  of  Denton  &  Sledge,  which  receiver 
was  appointed  and  qualified,  and  that  the 
plaintiff  in  this  case,  W.  W.  Sledge,  turned 
over  to  said  Fred  T.  Vlekers  all  of  the  re- 
maining assets  of  the  said  firm,  which .  he 
bad  in  his  possession,  amounting  to  the  sum 
of  $2,300;  that  the  plaintiff  in  this  case  hn 
paid  out  of  his  separate  funds  about  $2,- 
368.34  of  the  Indebtedness  of  said  concern, 
and  that  he  used  only  $9,224.44  of  the  assets 
of  the  said  firm  in  paying  off  and  satisfying 
said  firm's  indebtedness  of  $11,593.28 — he 
baving  paid  out  of  his  own  sei^arate  funds 
$2,368.84  of  said  Indebtedness— that  is,  the 
plaintiff's  petition  showed  that  he  had  In 
bis  possession  only  $11,224.44  at  the  time  of 
the  dissolution  of  said  firm,  and  that  he  ac- 
counted for  every  cent  of  these  assets.  In 
that  he  paid  $9,224.44  on  the  indebtedness  of 
the  firm,  and  turned  the  remainder  of  $2,- 
800  over  to  the  receiver  appointed  by  the 
district  court  In  the  suit  brought  by  the  de- 
fendant against  plaintiff  In  this  case  toe  a 


setUement  of  the  said  business  of  said  con- 
cern, and  that  in  addition  plaintiff  had  paid 
out  $2,368.84  of  his  Individual  money  in  set- 
tlement of  the  debts  of  the  firm — thus  show- 
ing that  the  firm  was  owing  the  plaintiff  In 
this  case  said  sum,  and  that  the  plaintiff  did 
not  owe  the  said  concern  one  cent 

On  the  2l8t  day  of  December,  1903,  the 
plaintiff,  conducting  his  own  private  busi- 
ness as  stated  above,  filed  a  petition  for  vol- 
untary bankruptcy  in  the  United  States  Dis- 
trict Court  of  the  Northern  District  of  Tex- 
as, which  court  made  an  order  on  said  day 
and  date  adjudging  plaintiff  a  bankrupt,  and 
In  said  bankruptcy  proceedings  granted  and 
entered  an  order  enjoining  and  restraining 
the  defendant  herein,  and  his  agents  and  at- 
torneys, and  the  said  receiver  mentioned 
above,  from  proceeding  further  with  said 
suit  filed  by  the  defendant  and  against  the 
plaintiff  In  the  district  coui-t  of  Johnson 
county,  Tex.,  notice  of  which  injunction  was 
on  the  23d  day  of  December,  1903,  duly  and 
legally  served  upon  the  defendant,  which 
said  Injunction  restrained  the  defendant,  his 
agents  and  attorneys,  and  the  receiver  from 
further  proceeding  with  said  suit,  which  the 
defmdant,  Sledge,  had  instituted  against 
the  plaintiff,  Denton,  in  the  district  court  of 
Johnson  county,  Tex.,  and  the  federal  court 
further  appointed  one  Marshall  Spoonts  as 
receiver  in  bankruptcy  In  the  bankruptcy 
proceedings,  with  power  to  take  charge  of  all 
the  property,  in  which  the  plaintiff,  Sledge, 
had  an  interest;  that  on  the  7th  day  of  Jan- 
uary, 1904,  the  receiver  Fred  Vlekers,  with 
full  knowledge  of  the  defendant  and  his  at- 
torneys, made  a  report  to  the  district  court 
of  Johnson  county,  Tex.,  In  said  suit  therein 
pending,  showing  that  he  had  paid  debts  of 
said  firm  to  the  amount  of  $1,400;  that  he 
had  collected  $2,300  in  money,  and  that  he 
turned  over  to  the  federal  receiver  all  the 
balance  of  the  copartnership  assets,  notes, 
accounts,  etc.,  including  $625  in  money,  all 
the  assets  aggregating  about  $8,000,  and  that 
the  said  bankruptcy  court  appointed  J.  W. 
Stitt,  one  of  the  defendant'^  attorneys  in 
this  case,  trustee  In  bankruptey  of  said  bank- 
rupt estate  of  the  plaintiff,  and  that  all  of 
the  bankrupt  estate,  including  the  said  co- 
partnership effects,  were  turned  over  to,  and 
placed  in  the  hands  of  said  J.  W.  Stitt,  to- 
gether, with  all  of  the  property  of  every  kind 
whatsoever,  including  notes,  accounts,  pa- 
pers, books,  real  estate,  moneys,  copy  of  in- 
ventory, and  all  of  the  evidence  of  debt  be- 
longing to  said  copartnership,  which  had 
come  into  the  possession  of  the  receiver 
Vlekers,  all  of  which  was  fully  known  to  the 
defendant  and  his  attorneys,  and  concurred 
in  without  objection  and  agreed  to;  that 
after  all  of  the  effects,  books,  and  accounts 
and  inventories,  and  property  had  thus  been 
turned  over  to  J.  W.  Stitt,  who  was  trustee 
in  bankruptey,  and  also  one  of  the  attorneys 
for  the  defendant,  T.  H.  Denton,  In  this  case, 
the  plaintifTs  attorney,  and  the  defendant,  T. 
H.  Denttm,  and  his  two  attorneys,  B.  F.  Phil- 
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UpB  and  J.  W.  Stltt,  and  the  receiver  Vick- 
ers,  met  by  appointment  In  Ft  Wortli,  Tex., 
In  January  or  February,  1904,  and  went  over 
all  of  the  copartnership  accounts,  abate- 
ments, etc.,  and  that  it  was  discovered,  and 
all  of  said  parties  arrived  at  the  conclusion 
that  the  plaintiff,  W.  W.  Sledge,  was  not  in- 
debted to  the  defendant,  T.  U.  Denton,  in 
any  amonnt  whatsoever,  either  on  a  co- 
partnership settlement,  or  otherwise,  but 
that  the  defendant,  Denton,  was  Indebted  to 
the  plaintiff.  Sledge,  and  that  this  conclusion 
was  arrived  at  after  a  full  Investigation  of 
all  the  accounts  and  evidence  of  indebtedness 
between  the  plaintiff  and  the  defendant,  and 
after  all  of  the  books  and  inventories  of  the 
firm  had  been  examined  by  said  parties,  and 
that  thereafter  on  another  occasion  the  said 
Phillips  again  made  another  examination  of 
said  books,  etc.,  and  again  stated  to  the  said 
Browing,  the  attorney  of  the  plaintiff,  that 
the  plaintiff  was  not  Indebted  to  the  de- 
fendant in  any  amonnt,  and  that  in  a  pro- 
ceeding In  bankruptcy  the  said  Phillips  fully 
and  exhaustively  examined  the  plaintiff,  W. 
W.  Sledge,  as  to  said  account,  and  after  said 
examination,  and  after  said  accounting  It 
was  discovered  by  said  parties  that  plaintiff 
was  not  indebted  to  the  defendant  in  any 
amount;  that  the  said  R.  S.  Philllpa  was 
fully  authorized  by  the  defendant,  T.  H. 
Denton,  to  make  said  investigation,  and  set- 
tlement referred  to  above,  and  that  the  said 
attorneys  of  the  plaintiff  were  authorized  to 
adjust  said  account  and  to  make  said  set- 
tlement; that  the  said  Phillips  in  said  set- 
tlement stated  to  the  attorney  of  the  plaintiff 
that  the  plaintiff  did  nbt  owe  the  defendant 
anything  on  an  accounting,  and  that  a  prop- 
er appropriation  of  all  the  funds  and  effects, 
which  had  come  into  the  plaintiff's  hands 
had  been  made  by  him,  and  that  nothing 
wrong  was  discovered  in,  or  shown  by,  said 
investigation,  and  that  he  found  no  evidence 
of  fact  supporting  or  maintaining  the  said 
suit,  which  he  as  the  attorney  of  Denton  bad 
instituted  in  the  district  court  of  Johnson 
county,  Tex.,  against  the  plaintiff,  Sledge, 
and  that  he  had  brought  said  suit  in  John- 
son county  without  an  opportunity  to  inves- 
tigate, and  for  the  purpose  only  of  ascer- 
taining the  status  *t  the  said  copartnership; 
that  the  defendant,  about  April  25,  1904, 
made  an  application  in  said  bankruptcy 
court  and  proceeding  for  authority  to  take 
Into  his  own  possession  and  admluister  all 
of  the  copartnership  notes,  accounts,  effects, 
and  other  property  of  the  firm  of  Denton  & 
Sledge,  which  application  was  on  May  12, 
1904,  granted  by  said  court,  and  the  said  J. 
W.  Stitt,  trustee  In  bankruptcy,  was  ordered 
to  turn  over  and  deliver,  and  did  turn  over 
and  deliver  to  the  defendant,  Denton,  all  of 
the  property,  effects,  etc.,  of  said  firm,  ag- 
gregating the  sum  of  $7,674.85,  as  shown  by 
report  of  said  trustee;  that  in  order  to  set- 
tle all  controversy  between  plaintiff  and  the 
defendant  in  regard  to  a  copartnership  set- 
tlement between  them,  and  in  regard  to  the 


matters  and  claims  set  up  in  Denton's  peti- 
tion In  the  case  brought  by  him  against  the 
plaintiff  in  tmg  case  in  the  district  court  of 
Johnson  county,  Tex.,  and  in  order  that  the 
plaintiff  might  not  be  put  to  any  other  and 
further  trouble  or  expense  in  regard  to  said 
copartnership  controversy  in  said  suit,  they 
on  the  ad  day  of  September,  1904,  made  and 
entered  into  a  contract  of  settlement,  by 
the  terms  of  which  the  plaintiff  transferred 
and  released  unto  the  defendant  all  of  his 
property,  both  individual  and  copartnership, 
except  his  exemptions,  upon  the  considera- 
tion that  the  defendant  account  merely  to 
the  plaintiff's  creditors  for  whatever  amount 
they  might  be  entitled  to  receive  out  of  the 
copartnership  property,  and  release  unto  the 
defendant  any  residue  of  said  property  of 
every  kind  and  character  whldi  might  be  left 
In  the  defendant's  hands  after  paying  all  of 
the  debts  of  the  firm  of  Denton  &  Sledge,  in- 
cluding any  due  the  defendant,  T.  H.  Den- 
ton; that  said  agreement  was  executed  for 
the  purpose  of  fully  settling  the  copartner- 
ship affairs  between  the  plaintiff  and  the 
defendant,  and  that  the  same  did  settle  said 
copartnership  affairs;  that  said  agreement 
was  made  between  the  attorney  of  the  plain- 
tiff and  the  attorney  of  the  defendant,  who 
were  authorized  'to  make  the  same,  the  plain- 
tiff at  said  time  being  in  Ada,  Okl.,  and  that 
plaintiff's  attorney  wrote  him  that  the  said 
matters  involved  in  said  suit  had  been  fully 
settled,  and  tliat  by  reason  of  said  agree- 
ment of  controversy  between  plaintiff  and 
defendant  all  claims  between  plaintiff  and 
defendant  were  fully  settled;  that  subse- 
quent to  the  making  of  the  above  the  defend- 
ant, Denton,  had  sworn  to  and  presented  a 
claim  In  the  bankruptcy  court  against  the 
plaintiff,  W.  W.  Sledge,  in  the  bankruptcy 
proceedings  for  the  amount  of  $635,  which 
was  by  the  referee  in  bankruptcy  disallowed, 
and  that  after  this,  the  above  Investigation 
and  agreements  of  settlement  were  made, 
and  that  after  said  agreement  of  settlement 
had  been  made,  the  defendant,  T.  H.  Den- 
ton, collected  $1,072.00  of  copartnership  mon- 
ey, and  in  accordance  with  said  agreement 
paid  to  J.  W.  Stitt,  one-fourth  thereof,  to 
wit,  $268.24,  this  being  done  on  the  18th  day 
of  May,  1905,  and  swore  that  the  said  $268.- 
24  was  the  property  of  the  estate  of  W.  W. 
Sledge,  bankrupt,  and  filed  said  affidavit  In 
the  bankruptcy  court,  and  that  thereafter 
the  defendant  further  recognized  and  admit- 
ted that  under  said  agreement  of  settlement 
the  plaintiff  was  not  indebted  to  him  in  any 
amount  arising  out  of  said  copartnership 
transaction,  and  that  he  did  not  Intend  and 
would  not  procure  any  further  claim  arislns 
out  of  said  firm  business  against  the  plain- 
tiff, and  that  said  suit  in  the  district  court  of 
Johnson  county,  Tex.,  had  been,  or  would  be, 
abandoned,  and  that  the  defendant,  Denton, 
on  or  about  the  20th  day  of  May,  purchased 
from  J.  W.  Stitt,  trustee  In  bankruptcy, 
plaintiff's  one-fourth  interest  In  certain  notes 
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and  accounts  for  f  125,  and  paid  same  into 
said  bankruptcy  court,  and  also  purchased 
plaintiff's  one-fourtli  Interest  in  real  estate 
of  said  Arm  at  and  for  $132.50  at  a  bankrupt 
sale,  and  paid  same  to  the  trustee  in  bank- 
ruptcy; that  all  of  the  above  acts  of  the 
plalntUC  were  matters  of  record  In  said 
bankruptcy  court,  and  were  known  to  the 
plaintiff  and  his  attorneys,  and  that  the  de- 
fendant in  all  of  the  ways  mentioned  above 
caused  the  plaintiff  to  believe  he  would  not 
Insist  on  any  amount  as  due  him,  and  that 
Uie  suit  pending  In  the  district  court  of  Jcim- 
son  county,  Tex.,  would  be  dismissed  and 
abandoned,  and  was  abandoned,  and  that 
the  plaintiff's  attorneys,  by  the  said  agree- 
moits  and  statements  and  actions  of  the  de- 
fendant, Denton,  were  led  to  believe,  and 
did  believe,  that  the  said  suit  had  been  aban- 
doned and  would  not  be  further  prosecuted; 
that  shortly  after  the  plaintiff  was  declared 
a  bankrupt,  he  removed  from  Texas  to  Ada, 
Okl.,  and  has  since  resided  there,  all  of  which 
was  known  to  the  defendant,  Denton,  and  his 
attorneys;  that  by  reason  of  the  said  letter 
written  to  the  plaintiff  by  his  attorney  J.  G. 
Browning  he  firmly  believed  that  the  said 
suit  In  the  district  court  of  Johnson  county, 
Tex.,  of  Denton  v.  Sledge  was  abandoned  and 
dismissed,  and  tbat  from  all  of  the  agree- 
ments and  settlements  and  the  actions  of  the 
defendant,  Denton,  and  his  attorneys  the 
attorneys  of  the  plaintiff.  Sledge,  were  led 
to  believe,  and  did  believe  and  relied  upon, 
the  fact  that  the  said  suit  in  Johnson  county, 
Tex.,  No.  5,253,  had  been  abandoned  and 
dismissed;  that  the  defendant,  Denton, 
through  his  attorney  J.  W.  Stitt,  without  any 
notice  whatsoever  to  the  plaintiff  and  his 
attorneys,  in  May,  190S,  made  an  applica- 
tion to  Judge  Meek  In  the  state  of  Colorado 
for  a  dissolution  of  said  injunction,  and  had 
the  order  restraining  the  defendant  and  his 
attorney  from  prosecuting  the  suit  in  John- 
son county,  Tex.,  dissolved;  that  the  said 
application  was  made  by  the  attorneys  of 
the  defendant  in  a  foreign  state,  without  no- 
tice to  or  knowledge  of  the  plaintiff,  and 
that  the  said  order  was  not  entered  of  rec- 
ord, but  was  made  on  a  separate  piece  of 
paper,  and  filed  away  with  disposed-of  pa- 
pers, and  that  neither  the  plaintiff  nor  his 
attorneys  had  any  knowledge  or  notice  that 
the  said  application  to  dissolve  said  Injunc- 
tion would  be  or  was  made,  and  tbat  the 
said  injunction  was  dissolved;  that  the 
plaintiff  had  no  attorney  In  Johnson  county, 
Tex.,  and  that  the  attorneys  for  the  plain- 
tiff, and  J.  W.  Stitt,  the  attorney  for  the  de- 
fendant, resided  in  Ft  Worth,  Tex.,  and  had 
direct  telephonic  communication  the  one  with 
the  othMr,  and  that  the  said  injunction  was 
fraudulently  and  surreptitiously  dissolved  by 
the  said  Denton  and  his  attorneys,  and  that 
they  amended  the  petition  in  the  case  No. 
5.253  In  the  district  court  of  Johnson  county, 
Tex.,  and,  without  any  knowledge  or  notice 
whatsoever  to  the  plaintiff  and  his  attor- 


neys, the  plaintiff  and  his  attorneys  having 
been  led  to  believe  by  the  defendant  and  his 
attorneys  that  all  of  the  matters  involved 
in  the  suit  in  the  district  court  of  Johnson 
county,  Tex.,  had  been  settled,  that  the  said 
suit  was,  or  would  be,  dismissed  and  would 
be  no  further  prosecuted,  the  defendant, 
Denton,  and  his  attorneys  bad  said  suit  call- 
ed up  in  the  district  court  of  Jtrfmson  coun- 
ty, Tex.,  and  upon  perjured  testimony  pro- 
cured the  district  court  of  Johnson  county, 
Tex.,  on  the  13th  day  of  May,  1907,  to  ren- 
der a  judgment  against  the  plaintiff  for  the 
sum  of  $0,694.67;  that  said  suit  was  render- 
ed upon  perjured  testimony,  and  that  the 
said  Denton  In  the  trial  of  said  suit  swore 
that  the  plaintiff  was  Indebted  to  him  in 
said  sum  of  $5,691.65,  which  was  false,  the 
plaintiff  at  that  time  not  being  Indebted  to 
the  said  Denton  in  any  amount  whatsoever: 
that  the  said  suit  was  procured  by  fraud, 
and  upon  false  and  perjured  testimony,  the 
petition  setting  forth  therein  all  of  the  tes- 
timony upon  which  said  Judgment  was  ob- 
tained WHS  false  and  perjured — that  is. 
plaintiff's  petition  showed  that  the  defend- 
ant and  his  attorneys  knew  that  the  plaintiff 
was  not  Indebted  to  him  in  any  amount  for 
which  the  suit  in  Johnson  county  was 
brought,  and  in  which  the  said  judgment 
was  recovered,  and  he  presented  a  claim 
against  the  plaintiff  In  the  court  of  bank- 
ruptcy, which  was  disallowed,  *rhlch  ordf 
of  disallowance  was  still  in  full  force  and 
effect — and  that  the  Injunction  was  wrong- 
fully and  fraudulently  caused  to  dissolve, . 
and,  without  any  knowledge  or  notice  what- 
soever to  the  plaintiff  and  his  attorneys  that 
the  said  suit,  after  having  been  settled, 
would  be  further  prosecuted,  the  defendant 
and  his  attorneys  fraudulently  procured  said 
Judgment  for  said  amount  in  said  suit  in  the 
district  court  of  Johnson  county,  Tex.,  upon 
false  and  perjured  testimony,  and  that  If 
plaintiff  and  his  attorneys  had  known  or  sus- 
pected that  said  suit  would  be  further  pros- 
ecuted, they  would  and  could  have  defeated 
the  same  by  full  and  legal  testimony. 

All  of  the  above  is  fully  set  forth,  and  all 
of  the  facts  specifically  alleged  showing  that 
the  matters  Involved  in  the  suit  brought  by 
Sledge  against  Denton  in  the  district  court 
of  Johnsou  county,  Tex.,  had  been  settled, 
and  satisfied  by  an  agreement  between  plain- 
tiff and  the  defendant  long  prior  to  the  re- 
covery of  the  said  judgmnit,  and  that  the  de- 
fendant admitted  that  he  had  no  cause  of 
action  against  the  plaintiff  by  afildavit  and 
record  made  in  the  bankruptcy  court,  and 
that  by  the  agreements  and  settlements  and 
actions  of  the  defendant  and  his  attorneys, 
the  plaintiff  and  his  attorneys  believed,  and 
were  authorized  In  believing,  that  the  said 
suit  In  Johnson  county,  Tex.,  would  not  be 
prosecuted  and  was  abandoned,  and  that  the 
defendant  and  his  attorneys,  for  the  pur- 
pose of  obtaining  a  fraudulent  Judgment 
against  the  plaintiff,  without  any  notice  to 
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the  plaintiff  and  bis  attorneyB,  had  said  In- 
junction dissolved,  and  amended  the  said  pe- 
tition in  said  cause,  and  procured  said  Judg- 
ment upon  false  and  perjured  testimony. 
The  plaintiff  further  pleaded  that  neither  he 
nor  his  fittorneys  knew  anything  at  all  about 
the  rendition  of  said  judgment  until  long 
after  the  adjournment  of  the  term  of  court 
at  which  said  judgment  was  rendered,  and 
that  plaintiff  was  deprived  of  making  a  mo- 
tion for  a  new  trial  during  the  term  of  court, 
and,  there  being  no  statement  of  facts,  and 
the  plaintiff  not  having  had  any  opportunlty 
to  controvert  the  perjured  testimony,  the 
only  relief  that  plaintiff  has  is  and  was  by 
this  proceeding  in  equity.  The  defendant 
prayed  that  the  judgment  be  set  aside  and 
annulled,  and  that  the  defendant.  Sledge, 
and  his  agents  and  attorneys  be  enjoined 
.from  enforcing  said  juds:ment. 

The  allegations  of  plaintiff's  petition  stat- 
ed facts  suflSclent  to  show  a  cause  of  action, 
and  show  sufficient  grounds  to  justify  the 
plaintiff  In  believing  that  the  suit  of  Den- 
ton V.  Sledge  would  not  be  prosecuted,  but 
be  abandoned,  and  he  was  thereby  excused 
from  not  appearing  on  the  trial  and  making 
his  defense  which  the  p«tition  alleges  to  ex- 
ist. The  court  therefore  erred  In  sustaining 
the  general  demurrer,  and  the  Judgment  is 
reversed,  and  cause  remanded  for  trial  on 
Its  merits. 

Reversed  and   remanded. 


McKAT  et  al.  v.  McKINNON  et  al.t 

(Court  of  Olvil  Appeals  of  Texas.  Nov.  8, 1909. 
On  Motion  for  Rehearing,  Nov.  24,  1909.) 

1.  Pbincipai,  and  Agent  (§  153*)— Sale  of 
Land  —  Contbaci  Enfobceable  bt  Pub- 
chaser. 

AMiere  the  agent  of  the  vendor  had  author- 
ity to  sell  only  for  cash,  a  contract  of  sale  for 
part  cash  with  deferred  payments  which  was 
repudiated  by  the  vendoi  is  not  enforceable  by 
the  vendee. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  577 ;   Dec.  Dig.  i  155.*] 

On  Motion  for  Rehearing. 

2.  Pbtncipai,  and  Aoent  (|  123*)— Powers 
OP  AoBNT— Evidence. 

Evidence  held  to  show  that  defendant's 
asent  had  no  authority  to  contract  for  the  sale 
of  land  for  part  cash  with  deferred  payments. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  {  123.*] 

8.  Pbincipai,  and  Agent  (J  103*)— Powebs  of 
Agent— Sale  of  Land. 

An  agent  for  the  sale  of  land  has  no  au- 
thority to  sell  on  credit  unless  specially  an- 
tborized  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  289 ;   Dec.  Dig.  {  10§.*] 

4.  Appeal  and  Erbob  (8  843*)  —  Review  — 
Mattebs  Not  J^ecessabt  to  be  Determined. 
Where  the  contract  in  suit  cannot  be  en- 
forced  because  defendant's   agent   had   no   an- 


thority  to  make  it,  whether  It  shonld  be  deemed 
an  opti<m  or  not  need  not  be  determined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  8331-3341;  Dec.  Dig.  t 
843.*] 

Ai>peal  from  District  Court,  Harris  Coun- 
ty;   C9ias.  B.  Ashe,  Judge. 

Action  by  A.  N.  McKay  and  others  against 
A.  McKlnnon  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

S.  Taliaferro,  G.  L.  Teat,  and  Brockman, 
Kabn  &  Newman,  for  appellants.  Stewart, 
Stewart  &  Lockett,  Campbell  &  Wren,  John 
Archer  Read,  Bryan  &  McRae,  and  Yasmer 
&  Brlant,  for  appellees. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellants against  appellees  to  enforce  specific 
performance  of  the  alleged  contract,  copied 
below  in  our  conclusions  of  fact,  claimed 
by  appellants  to  have  been  made  by  Mc- 
Klnnon to  McKay  for  the  sale  of  certain 
lands  therein  mentioned. 

After  a  general  denial,  the  defendant  Mc- 
Klnnon pleaded  specially:  That  he  did  not 
enter  into  the  alleged  contract,  nor  authorize 
any  one  else  to  make  it  for  him,  and  that 
It  is  not  his  contract,  nor  the  contract  of 
any  authorized  agent  acting  for  him.  That 
plaintiff  McKay  claims  to  have  bought  the 
land  from  W.  T.  O'Connor,  who  pretended 
to  act  as  the  agent  of  defendant,  and  claims 
that  O'Connor  executed  the  contract  sued 
on  as  defendant's  agent.  That  O'Connor 
was  not  authorized  to  act  as  his  agent  at 
the  time  he  pretended  to  act,  nor  was  he 
authorized  at  any  time  to  sell  the  land  at 
the  time  and  on  the  terms  he  is  averred 
to  have  sold  it  to  said  plaintiff.  That 
O'Connor  never  bad  any  power  to  act  as  at- 
torney in  fact  for  him,  nor  power  to  sell 
the  land  in  question  at  the  time  and  at  the 
price  it  is  claimed  he  did  sell.  That  the 
only  dealings  defendant  ever  had  with 
O'Connor  was  merely  as  a  real  estate  agent 
and  broker  with  authority  to  sell  the  land 
at  a  certain  price,  which  was  not  the  price 
be  sold  for.  That  he  never  at  any  time  con- 
ferred any  authority  upon  O'Connor  to  ex- 
ecute a  contract  of  sale;  but  that  what 
dealings  defendant  had  with  him  (which 
had  terminated  long  before  the  time  he  is 
alleged  to  have  sold  to  plaintiff)  were  to 
produce  a  purchaser  for  said  land  at  a  price 
different  from  the  price  (it  being  moire) 
O'Connor  Is  claimed  to  have  sold  to  plain- 
tiff. That  the  contract  claimed  by  plaintifT 
was  for  the  sale  of  land,  and  was  not  in 
writing  signed  by  the  defendant,  nor  by  any 
authorized  agent  of  defendant,  and  Is  con- 
trary to  the  statute  of  frauds,  which  stat- 
ute is  specially  pleaded  by  defendant 

The  other  defendants,  John  S.  Stewart,  P. 
H.  Bryant,  O.  A.  Brandt,  F.  B.  Rue,  and 
W.  E.  HumphrevlUe,  appellees  herein,  who 


•For  other  casea  see  sam*  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  U07  to  date,  ft  Reporter  ladesea 
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acquired  Interests  in  the  land  after  spe- 
cially pleading  certain  matters,  which  we 
deem  unnecessary  to  mention,  adopted  the 
answer  of  their  codefendant,  McKlnnon,  and 
by  a  cross-bUI  against  plalntUfs  and  McKay 
claimed  the  land  as  their  own,  and  asked 
judgment  therefor. 

The  case  was  tried  before  a  Jury,  who  ren- 
dered a  verdict  in  favor  of  the  defendants 
In  obedience  to  the  i)eremptory  Instruction 
of  tbe  court 

Conclusions  of  Fact 

This  is  the  writing  sued  on:  "Houston, 
Texas,  September  7,  1907.  Received  of  A. 
N.  McKay  |200,  being  in  part  payment  of 
purchase  money  on  245  acres  of  land  belong- 
ing to  A.  McKlnnon,  near  La  Porte,  In  Har- 
ris county,  Texas,  located  In  the  Scott  sur- 
vey. The  consideration  agreed  upon  Is  |2,- 
200,  half  cash  on  the  delivery  of  deed  and 
satisfactory  abstract  tbe  remaining  half  to 
be  paid  in  one  and  two  years,  equal  an-' 
nual  payments  at  the  rate  of  7%  per  annum. 
If  tbe  title  proves  to  be  good  and  satisfac- 
tory, then  the  said  McKay  is  to  take  his 
deed  and  make  bis  payment  within  30  days 
from  the  date  hereof,  and  the  said  McKln- 
non Is  to  furnish  an  abstract  of  title  show- 
ing good  title  and  deliver  the  deed  within 
that  time.  If  for  any  reason  the  said  Mc- 
Klnnon does  not  comply  with  the  contract 
within  30  days,  then  the  said  McKay  Is  not 
bound  hereby  to  make  the  payments  as 
specified.  If  tbe  said  McKay  refuses  to 
accept  deed  when  tendered  with  an  abstract 
showing  satisfactory  title,  then  the  $200  de- 
posited as  earnest  money  in  this  case  shall 
be  forfeited  by  him.  W.  T.  O'Connor,  Agent, 
A.    McKlnnon.     Witness:     Effie  Keith." 

Viewing  the  evidence  in  the  light  most 
favorable  to  appellants,  we  conclude  that 
it  was  sufficient  to  raise  the  Issue  as  to 
whether  O'Connor,  who  was  a  real  estate 
broker,  was  authorized,  as  the  agent  of  the 
defendant  McKlnnon,  who  was  tbe  owner 
of  the  land,  to  effect  a  sale  thereof,  for  the 
latter  for  tbe  sum  of  $1,700.  But  there  Is 
no  evidence  tending  to  show  that  O'Connor 
bad  any  authority  whatever  to  effect  a  sale 
of  the  premises  upon  any  other  terms  than 
cash,  or  to  confer  upon  any  one  an  option 
to  purchase  the  land  upon  any  terms  what- 
soever. 

Conclusions  of  Law. 

■We  conclude,  In  view  of  the  facts  found, 
that  the  writing  copied  in  the  foregoing 
conclusions  will  not  support  plalntUTs  ac- 
tion for  a  specific  performance  of  a  contract 
to  convey  land  (J.  B.  Walklns  Land  Co.  v. 
Campbell,  100  Tex.  642,  101  S.  W.  1079; 
Colvln  V.  Blanchard  [Sup.]  106  S.  W.  323; 
Donnan  v.  Adams,  30  Tex.  Civ.  App.  615, 
71  S.  W.  581),  and  that  therefore,  the  court 
did  not  err  in  peremptorily  instructing  a  ver- 
dict for  the  defendants. 

Affirmed. 


On  Motion  for  Rehearing. 

It  is  insisted  In  this  motion  that  we  erred 
in  holding  In  the  original  opinion  that 
there  was  no  evidence  tending  to  show  that 
O'Connor  had  any  authority  whatever  to  ef- 
fect the  sale  upon  any  other  terms  than 
cash.  Here  Is  the  evidence  upon  which  ap- 
pellants rely  to  show  that  we  erred  In  such 
finding,  and  that  O'Connor  was  empowered 
to  sell  upon  other  terms,  and  to  prove  that, 
as  McKlnnon's  agent  he  was  authorized 
to  make  the  contract  upon  which  this  action 
is  based:  "Mrs.  W.  F.  Cheek  testified  on 
behalf  of  the  plaintiffs  that  she  worked  in 
the  office  of  W.  T.  O'Connor  during  the  few 
months  prior  to  the  making  of  the  sale  to 
the  appellants  in  this  case,  as  well  as  for . 
several  years  previous,  and  was  working  for 
him  at  the  time  tbe  sale  was  made;  that 
O'Connor  had  had  this  land  listed  with  him 
for  something  like  three  years,  and  that  for 
a  month  or  two  before  the  sale  of  the  land 
to  appellants  O'Connor  had  a  deal  on  with 
one  of  the  customers  of  an  associate  real 
estate  firm,  under  the  style  of  Clark  &  Gore, 
the  customer  being  one  W.  S.  Holmes;  that 
the  proposed  sale  to  Holmes  fell  through; 
that  McKlnnon  came  into  O'Connor's  office 
shortly  afterwards  very  much  disappointed 
at  tbe  failure  of  the  sale  to  Holmes,  and 
said  to  O'Connor:  'I  must  sell  that  land. 
I  want  to  sell  It'  I  don't  know  exactly 
what  the  Judge  said,  but  he  said:  'I  want 
to  sell  it  I  need  the  money.'  And  he  said : 
'I  wUl  be  willing  to  take  $1,700;  and,  if 
not  that,  $1,600,'  in  a  careless  way,  'to  get 
rid  of  it'  He  said  be  had  to  sell  it;  he 
needed  the  money.  Before  that  time  he 
told  Judge  O'Connor,  if  he  got  a  buyer,  make 
out  a  contract  sign  it  and  send  It  to  him, 
and  he  would  send  him  the  deed.  This  hap- 
pened In  tbe  month  of  August  (1907).  With 
reference  to  the  Clark  &  Gore  matter,  that 
sale  was  not  on  at  that  time.  That  was 
declared  off.  It  was  at  the  failure  of  that 
deal  that  McKlnnon  came  into  tbe  office. 
He  came  in  several  times  during  that  sale. 
It  had  not  gone  througtt,  and,  when  it  had 
not,  he  appeared  anxious  to  sell.  He  said 
something  to  Judge  O'Connor  with  refer- 
ence to  closing  up  and  signing  contracts  If 
he  should  get  a  purchaser.  In  a  conversa- 
tion with  the  Judge,  he  told  him,  he  said': 
'If  you  sell  that  land,'  he  said,  'I  must  get 
rid  of  it  because  I  need  the  money.'  But 
I  cannot  state  exactly  when  it  was,  but  he 
gave  the  Judge  authority  to  sell  it,  and  told 
him  to  sign  up  the  contract  and  send  it  to 
him,  and  anything  he  did  would  be  all 
right  with  him.  That  conversation  and  au- 
thorization was  not  after  tbe  Clark  dc  Gore 
matter  had  fallen  through.  It  was  before.  I 
heard  McKlnnon  tell  the  Judge.  He  was 
standing  in  the  middle  of  the  floor,  and 
there  was  some  gentleman  with  him,  Mr. 
,  and  he  said,  'Judge,  I  want  you  to 


sell  that  land,'  and  the  gentleman  said  some- 
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thing  abont  the  price  being  too  high,  and  he 
said:  'Well,  If  you  can't  get  that,  sell  It  for 
less,  get  $1,700,  $1,600,  If  you  can't  get  more. 
I  have  to  have  the  money.  I  need  it'  That 
conversation  was  right  after  the  Clark  &  Gore 
failure  to  sell  the  land;  that  was  In  the 
month  of  August,  or  dose  to  September.  I 
do  not  remember  the  specific  date  it  was.  I 
know  Mr.  J.  W.  Oman.  He  did  oflSce  at  the 
same  place.  I  know  whether  he  was  about 
there  when  the  conversation  was  had.  He 
was  in  the  room  waiting  for  the  Judge.  I 
was  In  the  office  on  the  7th  of  September." 

This  evidence  Is  copied  from  the  state- 
ment subjoined  to  the  proposition  under  the 
fourth  assignment  of  error  in  appellants' 
.brief;  and  we  think  presents  the  evidence 
upon  the  question  In  the  most  favorable  light 
that  can  be  reflected  from  the  record.  Aft- 
er pondering  over  It  and  considering  it  as 
best  we  can,  we  are  unable  to  reach  the 
conclusion  that  it  is  sufficient  to  warrant  a 
Jury  to  find  ttiat  McKinnon  authorized 
O'Connor  to  make  a  contract  of  sale  such 
as  is  set  out  in  our  conclusions  of  fact,  or 
one  upon  any  other  terms  than  for  a  cash 
consideration.  It  Is  elementary  that  an 
agent  to  sell  has  no  authority  to  sell  on  a 
credit  unless  specially  authorized  to  do  so 
by  his  principal.  Authority  not  having  been 
conferred  by  McKinnon  upon  O'Connor  to 
sell  upon  other  terms  than  cash,  and  the 
former  having  repudiated  the  written  con- 
tract sued  upon,  we  thought  it  sufficient  to 
say  in  our  original  opinion  that  McKay 
could  not  enforce  Its  specific  performance. 

Appellants  insist  that  we  further  decide 
whether  or  not  the  contract  was  simply  an 
option.  Since  a  contract  upon  a  sufficient 
consideration  conferring  upon  one  the  right 
to  purchase  property  upon  specific  terms 
within  a  definite  period  of  time  can,  upon 
the  purchaser's  exercising  his  right  to  buy 
in  accordance  with  the  terms  of  such  con- 
tract, be  specifically  enforced,  we  deem  the 
question  as  to  whether  the  writing  sued  on 
was  an  option  or  not  purely  academic;  for, 
whether  it  Is  deemed  an  option  or  not,  the 
contract  cannot  be  enforced  t)ecause  O'Con- 
nor was  not  authorized  by  his  principal  to 
sell  the  land  upon  any  other  terms  tlian  for 
a  cash  consideration. 

The  motion  is  overruled. 


MEDLIN  MILLING  CO.  v,  BOUTWELL, 

(Court  of  Civil  Appeals  of  Texas.    Oct.  30,  1900. 

Rehearing  Denied  Nov.  20,  1909.) 

1.  Master  ard  Sibvant  (8  302*)— Assault  bt 
Servant — Initiation  of  New  Emflot^  — 
LiABiLiTT  OF  Master. 

A  master,  though  a  corporation,  authorizes 
an  assault  on  a  new  employe  bv  old  employ^, 
and  so  is  liable  for  the  injury,  where  it  is  in  the 
course  of  an  "initiation  of  the  new  employ^ 
against  his  resistance  by  the  old  employes,  by 


laying  him  across  a  barrel  and  applyiuK  a  pad- 
dle, in  accordance  with  a  custom  wnich  had  long 
existed  in  the  establishment  with  tlie  knowledge 
and  acquiescence  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1221 ;   Dec.  Dig.  |  302.*] 

2.  COKPOBATIONS    ({    493*)  —  Liabilitt   vob 

Tobt. 

A  corporation  is  liable  for  an  assault  au- 
thorized by  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1904;   Dec.  Dig.  {  493.*I 

Appeal  from  District  Court,  Hunt  County ; 
R.  L.  Porter,  Judge. 

Action  by  E.  Boutwell  against  the  Medlln 
Milling  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

See,  also,  108  S.  W.  1025. 

J.  T.  Jones,  for  appellant  J.  P.  Copeland, 
J.  P.  Yates,  and  H.  L.  Carpenter,  for  appellee. 

RAINEY,  G  J.    This  is  an  appeal  from 

a  Judgment  recovered  by  appellee  against 
appellant  In  a  suit  brought  for  damages  for 
the  illegal  whipping  and  injury  to  appellee, 
committed  by  appellant's  servants  under  Its 
authority  and  permission.  A  general  demur- 
rer to  plaintiff's  petition  was  overruled,  ex- 
ception duly  reserved,  and  this  Is  assigned  as 
error. 

This  is  the  second  appeal  of  this  case.  On 
a  former  trial  the  lower  court  sustained  the 
demurrer  to  the  action,  and  dismissed  the 
case.  On  appeal  the  Judgment  was  reversed 
and  the  cause  remanded  for  a  trial  on  the 
merits;  this  court  holding  that  the  petition 
showed  grounds  for  a  recovery.  The  over- 
ruling of  the  demurrer  Is  assigned  as  error, 
and  presented  for  our  consideration.  We  are 
still  of  the  opinion  that  our  former  holding  Is 
correct,  and  this  assignment  is  overruled. 
See  Boutwell  v.  Medlin  Milling  Co.,  108  S.  W. 
1026.  The  evidence  shows  that  appellee  was 
employed  as  a  laborer  In  appellant's  milling 
plant,  and,  while  he  was  engaged  In  the  per- 
formance of  his  duties  as  such  laborer,  be 
was  set  upon  by  a  number  of  others  of  ap- 
pellant's employes  for  the  purpose  of  "in- 
itiating" him,  as  they  termed  it  The  "In- 
itiation" was  performed  by  the  administra- 
tion of  a  paddle  to  the  person  by  such  em- 
ployes. Appellee,  being  unwilling  to  receive 
the  "Initiation,"  resisted,  and  in  the  attempt 
of  the  other  employes  to  enforce  It  over  his 
resistance  he  was  severely  injured,  to  the 
extent  of  the  amount  of  damages  assessed 
by  the  Jury.  This  manner  of  "initiation"  of 
new  employes  had  existed  among  the  mill  em- 
ployes for  quite  a  period  and  none  escaped, 
except  those  who  by  superior  force  were  able 
to  successfully  resist;  the  custom  being  to 
always  send  a  force  sufficient  to  overpower 
those  who  made  resistance.  This  custom  of 
"initiation"  was  known  to  all  parties  con- 
nected with  the  mill ;  some  15  or  16  persons 
having  received  It  as  they  entered  the  service 
of  the  mill,  and  It  Is  evident  this  custom  was 
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known  and  acquiesced  in  by  the  management 
of  tbe  mill,  as  it  was  shown  that  the  presi- 
dent and  manager  had  been  so  Initiated. 

We  thinlc  the  decision  of  this  case  depends 
upon  tbe  proposition  of  appellant  that  the 
Terdict  and  judgment  are  contrary  to  tbe 
law  and  evidence,  for,  if  the  evidence  shows 
liability  on  the  part  of  appellant,  no  error 
Is  shown  by  the  charge  of  tbe  court;  nor  is 
error  shown  by  tbe  refusal  to  give  requested 
charges  as  complained  of.  No  corporation  is 
invested  by  law  with  liuthorlty  to  commit  a 
tort,  and  to  malce  it  liable  for  a  wrong  It 
mast  have  authorized  the  commission  of 
same,  or  the  wrong  must  have  been  commit- 
ted by  afi  agent  while  In  the  performance  of 
some  duty  within  the  scope  of  the  authority 
vested  in  him.  The  act  of  whipping  the  ap- 
Iiellee  contrary  to  his  will  by  tbe  servants  of 
appellant  was  an'assault  and  battery,  which 
was  unlawful,  although  it  may  liave  been 
done  to  afford  amusement  for  the  partid- 
pantB.  It  is  the  duty  of  the  master  to  use 
reasonable  care  for  the  safety  of  a  servant 
while  engaged  In  the  performance  of  the 
master's  business.  Here  the  appellant,  it 
seems,  was  doing  nothing  to  protect  appellee 
from  harm,  but,  on  the  other  band,  had  for 
a  long  time  permitted  the  old  employes  to 
"Initiate"  new  employes  by  laying  them 
across  a  barrel  and  applying  a  pnddle.  This 
custom  had  continued  so  long  with  the  knowl- 
edge and  acquiescence  of  the  management 
that  It  had  become  a  rule  of  the  establish- 
ment, and  the  assault  on  appellee  must  be 
considered  as  having  been  authorized  by  the 
appellant,  and.  tbe  act  being  authorized  by 
the  corporation,  it  Is  liable  for  the  damages 
sustained  In  Its  performance,  though  the  dam- 
agp  be  greater  than  anticipated  In  nndertak- 
ins  the  wrongful  act.  The  following  au- 
thorities sustain  the  principle  that  a  corpo- 
ration Is  liable  for  an  assault  authorized  by 
It:  1  Cooley  on  Torts  (3d  Ed.)  »  13C;  1 
Cook.  Corp.  (  LW;  7  Am.  &  Eng.  Ency.  Law 
(2d   Ed.)  824.  82.'). 

Believing  tbe  evidence  shows  liability,  and 
no  error  being  shown  in  the  trial,  the  Judg- 
ment Is  affirmed. 


PLOTNER    ft    STODDARD   v.    MARKHAM 

WAREHOUSE  &  ELEVATOR  CO. 
(Court  of  Civil  Appeals  of  Texas.    Oct.  27, 1809. 

Rehearing  Denied  Nov.  24,  1909.) 
1.  Sales  (i   181*)— Actions  —  Admissibiuit 

OF   EVIDKNdC. 

Plaintiffs  contracted  to  buy  for  defendants 
a  quantity  of  "Deering"  binding  twine,  and  de- 
livered twine  manufactured  by  the  Deering 
Manofactnring  Company  branded  "Superior." 
It  appeared  that  the  company  also  manufactured 
another  brand  of  twine  known  as  "Deering,'' 
and,  in  an  action  for  the  price,  the  petition  did 
not  allege  that  the  twine  nought  for  defendants 
was  to  be  an  article  branded  by  the  manu- 
facturers, "Deering."  but  the  answer  alleged 
that,  shortly  after  tlie  twine  was  in  defendants' 


warehouse,  a  person  acting  for  them  examined  it, 
and  found  that  it  was  not  "Deering"  twine,  but 
was  branded  "Superior,"  a  different  brand  than 
that  ordered  by  defendants,  that  they  took  im- 
mediate steps  to  determine  whether  "Superior" 
twine  was  in  fact  "Deering"  twine,  and  learned 
that  such  was  not  the  fact,  but  that  "Superior'' 
twine  was  a  cheaper  grade,  which  allegation  was 
sustained  by  evidence.  Held,  to  show  that  the 
mere  brand  was  not  deemed  by  defendants  as  the 
essence  ot  tbe  contract,  but  that  the  grade  or 
quality  was,  and  evidence  was  admissible  to 
show  that  the  twine  delivered  and  branded  "Su- 
perior" was  as  good  as  that  branded  "Deer- 
ing," and  was  sold  to  the  trade  as  such. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  181.*] 

2.  Salxs  (f  364*)— Actions— iNsrancTioNS. 

Defendants  having  by  their  pleading  and 
evidence  shown  that  their  own  construction  of 
the  contract  was  that  the  twine  ordered  was 
satisfied  by  a  grade  equal  to  that  ordinarily 
marked  "Deering,"  and  that  the  brand  was  not 
the  test  of  their  obligation  under  the  contract, 
they  could  not  complain  of  charges  that  if  plain- 
tiff delivered  a  brand  of  twine  different  than 
the  brand  contracted  for,  but  of  an  equally  good 
quality,  and  if  quality  and  not  the  orand  was 
the  essence  of  tne  contract,  and  if  defendants 
did  not  witiiin  a  reasonable  time  after  discover- 
ing the  difference  in  brand  return  the  twine  to 
plaintiff,  plaintiff  should  recover,  but  if  the 
brand,  and  not  the  quality,  was  the  esseace  of 
the  contract,  and  plaintiff  did  not  comply  with 
the  contract,  defendant  should  recover,  and  that 
tbe  twine  sold  to  defendants  was  a  different 
brand  from  the  ordinary  "Deering"  twine,  which 
was  the  subject  of  the  contract,  but  if  it  was  as 
good  in  quality  as  the  ordinarv  "Deering,"  and 
defendants  received  it  and  used  a  portion  of  it, 
and  failed  to  return  any  of  it  to  .plaintiff,  de- 
fendants would  be  liable  for  the  price  thereof; 
tbe  charges  being  favorable  to  defendants. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1065-1076;    Dec.  Dig.  |  364.*] 

3.  Sales  (J  364*)— Actions— Refusai,  of  Re- 
quests. 

For  the  same  reason  a  requested  charge 
that,  if  plaintiff  delivered  twine  of  a  different 
brand  than  that  ordered  and  failed  to  notify 
defendants  that  such  brand  was  delivered,  the 
delivery  was  at  the  risk  of  plaintiff,  and  defend- 
ants were  under  no  obligation  to  return  the 
twine  to  plaintiff,  but  that  tbe  loss  of  the  twine 
in  defendants'  hands  would  be  the  loss  of  plain- 
tiff, was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  If  106»-1076j   Dec.  Dig.  g  364.*] 

4.  Sau:s  (i  364*)— Actions  fob  Pbicb— Qubb- 

TIONS  FOB  JUBT. 

It  t>eing  undisputed  that  defendants  pur- 
chased 5,000  pounds  of  twine  from  plaintiff  at 
the  price  and  terms  alleged  in  the  petition,  and 
that  defendants  received  the  twine  at  the  place 
of  delivery,  carried  it  away  to  thpir  farm,  and 
never  returned  it  a  charge  that  if  defendants 
purchased  the  5,000  pounds  of  twine  from  plain- 
tiff at  the  price  and  on  the  terms  alleged  in  the 
petition,  and  received  it  at  the  place  of  delivery. 
carried  it  to  their  farm,  and  never  returned  it, 
plaintiff  should  recover,  was  properly  refused, 
since  the  jury  could  not  under  it  have  considered 
any  of  the  nj^hts  of  defendants  based  on  the  de- 
livery of  a  different  twine  than  that  contracted 
for. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  li  1065-1076;   Dec.  Dig.  |  364.*] 

5.  Sales  (8  94*)— Destbuction  of  Goods  in 
Buteb'b  Hands  Afieb  Aoreement  to  Re- 
turn. 

If  the  binding  twine  Iionght  remained  a 
week  or  10  days  after  the  delivery  in  the  buyers* 
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warehouse  before  examination  b^  their  manager, 
vrho  then  claimed  that  the  twine  was  not  as 
ordered,  and  Immediately  notified  the  broker 
through  whom  it  was  bought,  declining  to  ac- 
cept the  twine,  and  the  broker  agreed  that  it 
might  be  returned  to  it  at  a  specified  place,  and 
it  was  subsequently  destroyed  by  fire  in  the 
bjiyers'  warehouse,  the  broker  was  not  liable 
on  the  agreement  for  return,  as  their  willingness 
to  have  the  twine  returned  contemplated  its  ac- 
tual retam  to  the  place  specified. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  260;    Dec.  Dig.  |  94.*] 

6.  Sales  ({  168*)— Right  of  EzAitiHATloif  bt 

BUTEB. 

If  goods  bought  do  not  conform  to  the  con- 
tract, the  buyer  will  have  the  right  to  reject 
them  after  fair  opportunity  to  examine  them  as 
to  their  character. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  !|  403-408;    Dec.  Dig.  |  168.*] 

7.  Sales  (§  182*)  —  Actions  —  Question  of 
Fact. 

Whether  the  buyer  discovered  an  alleged 
variance  between  the  goods  delivered  and  the 
contract  of  sale  and  repudiated  the  transaction 
in  a  reasonable  time,  under  the  circumstances, 
is  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  182L*] 

8.  Sales  d  131*)— Rejectiow  Within  Rba- 
BONABLB  TiMB— Subsequent  Loss  in  But- 
xb's  Hands. 

If  buyers,  discovering  that  goods  delivered 
did  not  conform  to  their  contract,  repudiated  the 
transaction  within  a  reasonable  time,  they  would 
from  that  time  bold  the  goods  as  warehousemen, 
and  be  liable  for  the  loss  as  such,  and  would 
not  be  bound  to  do  more  than  notify  the  per- 
son through  whom  they  were  bought  that  they 
would  not  take  the  goods,  and  would  not  have  to 
tender  the  goods  back  at  the  place  stated  in  the 
contract  for  delivery. 

[Bid.  Note.— For  othsr  cases,  see  Sales,  Dec. 
Dig.  {  131.*] 

9.  Sales  {|  178*)— "Acceptance." 

Fact  Uiat  a  part  of  goods  alleged  by  bujrers 
not  to  conform  to  the  contract  of  sale  was  after 
delivery  to  the  buyers  delivered  to  their  tenants, 
after  discovery  of  the  alleged  difference,  does 
not  amount  to  an  acceptance ;  It  appearing  that 
such  issuance  was  against  the  positive  orders  of 
the  buyers,  and  a  mere  mistake. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  451-453;    Dec.  Dig.  (  17&* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  53-67.] 

10.  Sales  (J  179*)— Delivebt  op  Goods  Not 
Obdebed — Use  op  Pobtion  bt  Buteb. 

Buyers  having  used  a  portion  of  goods  de- 
livered, not  conforming  to  the  contract  of  sale, 
after  discovery  of  that  fact,  are  liable  for  the 
portion  used. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  456-468;   Dec.  Dig.  {  179.*] 

11.  INTEBEST  (S  39*)— Computation. 

It  being  the  duty  of  a  broker  through  whom 
goods  are  bought  to  notify  the  buyer  of  the  ar- 
rival of  goods  at  place  of  delivery,  the  broker, 
upon  recovering  the  price  therefor,  will  be  en- 
titled to  interest  only  from  the  time  of  such  noti- 
fication. 

[EM.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  {  83;   Dec.  Dig.  |  39.*] 

12.  Bbokers  rt  19*)— Right  of  Buteb  to  Re- 
bate FBOU  Otheb  Pabtt. 

Where  persons  buy  goods  through  brokers, 
paying  them  a  specified  brokerage,  any  rebate 


to  the  broker  received  from   the  other  party 
should  inure  to  the  buyers. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  S  16;   Dec.  Dig.  |  19.*] 

Appeal  from  District  Court,  Matagorda 
County;  Wells  Thompson,  Judge. 

Action  by  the  Markham  Warehouse  &  Ele- 
vator Company  against  Plotner  &  Stoddard. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Reversed  and  remanded. 

Oalnes  &  Oorbett,  for  appellants.  Ldnn, 
Conger  &  Austin,  for  appellee. 

JAMES,  C.  J.  Plaintiff  (the  appellee)  al- 
leged: Ttiat  on,  to  wit,  June  24,  1907,  plain- 
tiff contracted  witit  defendants,  in  consid- 
eration of  10^  cents  per  pound  and  a  rea- 
sonable brokerage  in  addition,  to  purchase 
for  defendants  and  on  their  account,  and  to 
have  same  shipped  and  delivered  to  defend- 
ants at  Markham,  Tex.,  6,000  pounds  of 
Deering  binding  twine,  said  twine  to  be  re- 
ceived by  and  delivered  to  defendants  at 
Markham,  Tex.,  on  its  arrival,  and  that  de- 
fendants through  their  general  manager, 
Chillson,  agreed  and  promised  to  receive 
same  at  Markham,  Tex.,  on  its  delivery  at 
said  point  by  the  transportation  company, 
and  to  pay  plaintiff  cash  on  delivery  the 
sum  of  lOV^  cents  per  pound,  together  with 
a  reasonable  brokerage,  which  was  %  of  a 
cent  per  pound.  That  said  twine  was  receiv- 
ed by  plaintiff  ready  to  deliver  to  defend- 
ants on  July  16,  1907.  That,  although  de- 
fendants were  duly  notified  thereof,  they  fail- 
ed to  call  for  and  receive  the  same,  and 
thereby  plaintiff  had  to  store  same  until 
September  16,  1907,  on  which  date  defend- 
ants received  same  at  Markham  and  took 
same  to  their  farm  under  their  contract,  and 
have  from  that  time  held  same  and  have 
never  returned  or  offered  to  return  same  or 
any  part  thereof,  but,  as  plaintiff  is  informed 
and  believes  and  so  charges,  not  only  took 
same,  but  thereafter  used  a  large  part  there- 
of in  the  harvesting  of  their  crops,  and  hold 
the  balance  thereof  and  refuse  to  pay  for  it, 
and  praying  for  Judgment  for  $550,  with  in- 
terest from  July  16,  1907. 

The  amended  original  answer  pleaded  the 
general  denial,  and  specially  denied  the  pur- 
chase of  the  twine  In  the  manner  aitd  form 
alleged  by  them  or  any  one  authorised  to  act 
for  them,  and  alleged  the  purchase  by  de- 
fendants, through  Chillson,  of  5,000  pounds 
of  Deering  binder  twine  for  which  defendants 
were  to  pay  actual  cost  delivered  at  Mark- 
ham with  a  reasonable  brokerage;  that  it 
was  expressly  agreed  that  the  twine  was  to 
be  the  Deering,  and  none  other ;  that  on  Sep- 
tember 14,  1907,  one  Furber,  for  plaintiff, 
delivered  to  the  drivers  of  defendants'  teams 
at  Markham  5,000  pounds  of  Superior  bind- 
ing twine,  which  was  carried  to  and  placed 
in  defendants'  warehouse ;  that  shortly  there- 
after Chillson,  acting  for  defendants,  had  oc- 
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«asion  to  examine  same,  and  found  It  was 
not  Deerlng  twine,  but  was  branded  "Su- 
perior," another  brand  than  that  ordered  by 
•defendants,  and  they  Immediately  took  steps 
to  determine  whether  or  not  Superior  twine 
was  In  fact  Deerlng  twine,  Eind  learned  that 
It  was  not,  and  was  a  cheaper  and  Inferior 
Article,  and  that  immediately,  on  September 
23d,  they  notified  plaintiff  that  it  was  not 
Deerlng  twine  and  asked  for  disposition  of 
-same  as  defendants  could  not  use  it;  that 
Furber,  plaintUTs  president,  then  acknowl- 
«dged  It  was  not  the  twine  ordered,  but  in- 
sisted that  it  was  as  good,  if  not  better,  and 
-offered  to  guarantee  the  quality  of  It;  tliat 
then  defendants  stated  they  could  not,  and 
would  not,  use  the  twine  delivered  as  a  sub- 
stitute for  what  they  had  ordered,  and  again 
Asked  for  disposition,  and  thereupon  plain- 
tiff, acting  through  its  said  president,  ad- 
(nltted  that  it  was  not  the  twine  ordered, 
and  accepted  the  cancellation  of  the  order, 
«nd  admitted  to  defendants  that  they  were 
not  bound  by  reason  of  such  fact,  and  that 
at  all  times  the  twine  has  been  subject  to 
plalntifrs  order  and  well  understood  to  be  its 
property.  It  is  not  deemed  necessary  to 
state  the  substance  of  the  plaintiff's  supple- 
mental pleading.  The  verdict  was  for  plain- 
tiff for  the  sum  claimed. 

Under  the  first  seven  assignments  of  error 
-complaint  is  made  of  the  admission  of  tes- 
timony by  various  witnesses  to  the  effect 
that  the  twine  which  was  delivered,  and 
which  was  branded  "Superior,"  was  equally 
good  as  that  branded  "Deerlng,"  and  was 
sold  to  the  trade  as  such,  for  the  objection 
that  the  petition  contained  no  allegation  to 
sustain  such  evidence,  and  because  this  suit 
was  based  upon  an  alleged  specific  contract 
for  the  purchase  of  "Deerlng"  twine,  which 
term  was  used  by  manufacturers  to  desig- 
nate the  quality  and  kind  of  twine,  and  such 
evidence  was  irrelevant  to  the  issues  made 
by  the  pleadings.  There  was  evidence  that 
the  twine  delivered  was  In  one  sense  Deer- 
lng twine,  being  manufactured  by  the  Deer- 
lng Manufacturing  Oompany,  though  brand- 
ed or  stenciled  "Superior."  Plaintiff  had 
not  alleged  that  the  twine  sold  or  bought 
for  defendants  was  to  be  an  article  that  was 
branded  by  the  manufacturers  "Deerlng." 
Defendant  raised  this  Issue  by  its  answer, 
bat  the  answer,  it  seems  to  us,  shows  upon 
Its  face  that  the  "brand"  was  not  the  de- 
termining fact  This  is  evident  from  defend- 
ant's allegation  that  "shortly  after  (after  the 
twine  was  in  defendants'  warehouse)  Chill- 
son,  acting  for  defendants,  had  occasion  to 
examine  the  twine,  and  found  that  the  same 
was  not  'Deerlng*  twine,  but  was  branded 
*8nperlor,'  and  was  another  and  different 
brand  than  that  ordered  by  defendants;  that 
these  defendants  immediately  took  such  steps 
as  were  necessary  to  determine  whether  or 
not  'Superior'  twine  was  in  truth  and  in  fact 
Deerlng  twine  and  learned  that  such  was  not 
the  fact,  but  that  'Superior'  twine  was  a 


cheaper  and  inferior  grade  of  twine."  This 
clearly  indicates  that  the  mere  brand  was 
not  deemed  by  defendants  as  the  essence  of 
the  contract,  but  that  the  grade  or  character 
and  quality  was,  and  this  allegation  was 
sustained  by  the  testimony  of  Chillson.  This 
narrowed  the  issue  to  that  point.  It  is  there- 
fore Idle  to  contend  for  these  assignments. 

The  ninth,  tenth,  eleventh,  and  twelfth  as- 
signments are  as  follows: 

"(0)  The  court  erred  In  giving  in  charge  to 
the  jury  the  second  paragraph  of  the  general 
charge  as  follows:  'If  you  believe  that  the 
plaintiff  delivered  to  the  defendants  a  brand 
of  twine  different  from  the  "brand"  contract- 
ed for,  and  you  further  believe  that  the 
twine  delivered  was  of  a  quality  equally  as 
good  as  that  contracted  for,  and  you  further 
believe  that  this  "quality"  and  not  the 
"brand"  was  the  essence  of  the  contract ;  and 
you  further  believe  that  defendants  did  not, 
viithln  a  reasonable  time  after  discovering 
the  difference  in  the  brand  of  twine,  return 
the  same  to  the  plaintiff — then  you  should 
find  for  plaintiff.  But,  on  the  other  hand. 
If  yon  believe  that  the  "brand,"  and  not  the 
"quality,"  was  the  essence  of  the  contract, 
and  that  the  plaintiff  did  not  comply  with 
the  contract,  then  you  will  find  for  defend- 
ants.' 

"(10)  The  court  erred  in  giving  in  charge 
to  the  Jury  plaintiffs'  requested  charge  No. 
2,  reading  as  follows :  'At  the  request  of  the 
plaintiffs,  you  are  instructed  that  the  twine 
sold  and  delivered  to  the  defendants  by  the 
plaintiffs  was  a  different  brand  from  the  or- 
dinary "Deerlng"  twine,  the  subject-matter 
of  the  contract,  but,  if  you  believe  from  the 
evidence  that  the  twine  so  delivered  to  the 
defendants  was  as  good  in  quality  as  the  or- 
dinary "Deerlng,"  and  that  the  defendants 
received  the  said  twine  and  used  a  portion 
of  it,  and  failed  to  return  any  part  of  said 
twine  to  plaintiffs  at  the  delivery  i)olnt,  viz., 
Markham,  Tex.,  then  you  are  Instructed  that 
the  defendants  are  liable  for  the  purchase 
price  thereof,  and,  if  you  so  find,  your  ver- 
dict should  be  for  the  plaintiffs.' 

"(11)  The  court  erred  In  refusing  to  give 
in  charge  to  the  jury  the  defendants'  request- 
ed charge  No.  1,  reading  as  follows:  'At  the 
request  of  the  defendants,  you  are  charged 
that  if  you  believe  from  the  evidence  that  the 
plaintiff  delivered  twine  to  the  teams  of  the 
defendants  of  another  and  different  brand 
from  that  ordered,  and  failed  to  notify  the 
defendants  that  it  was  delivering  such  brand, 
then  that  such  delivery  was  at  the  risk  of 
the  plaintiff,  and  that  the  defendants  were 
under  no  obligation  to  return  said  twine  to 
the  plaintiff,  and  the  loss  of  said  twine  would 
be  the  loss  of  the  plaintiff,  and  you  are  charg- 
ed that,  If  you  so  believe,  you  must  find  foi 
the  defendsmts.' 

"(12)  The  court  erred  In  giving  in  charge 
to  the  jury  the  plaintiffs'  special  charge  No. 
1,  reading  as  follows :  'At  the  request  of  the 
plaintiff,  you  are  instructed  that  If  you  be- 
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lleve  from  the  evidence  that  the  defendants 
purchased  the  5,000  pounds  of  twine  from  the 
plaintiff  at  the  price  and  on  the  terms  alleg- 
ed In  the  petition,  and  you  further  believe 
that  the  defendants  received  the  twine  so 
purchased  at  the  place  of  delivery  agreed  up- 
on and  carried  the  same  away  to  their  farm, 
and  that  said  twine  has  never  been  returned 
to  the  plaintiff  by  the  defendants,  then  yon 
are  Instructed  to  find  for  the  plaintiff.' " 

As  to  the  first  of  the  above  charges,  Inas- 
much as  the  defendant,  by  its  pleading  and 
evidence,  showed  that  its  own  construction  of 
the  contract  was  that  the  twine  ordered  was 
satisfied  by  a  grade  or  quality  of  twine  equal 
to  that  ordinarily  marked  or  branded  "Deer- 
Ing,"  and  that  the  brand  was  not  the  test  of 
their  obligation  under  the  contract,  the  charge 
was  favorable  to  defendants,  rather  than  oth- 
erwise; and  the  same  is  the  case  as  to  the 
second.  The  third,  a  requested  charge,  was 
for  the  same  reason  properly  refused.  The 
fourth  was  practically  a  peremptory  charge 
for  the  plaintiff,  because  there  was  not  a 
single  fact  stated  therein  which  was  not  tm- 
dlsputed.  It  was  undisputed  that  defendants 
purchased  6,000  pounds  of  twine  from  plain- 
tiff, and  at  the  price  and  terms  alleged  in  the 
petition,  and  also  that  defendants  received 
the  twine  at  the  place  of  delivery,  and  car- 
ried same  away  to  their  farm,  and  tliat  It 
was  never  returned.  The  Jury  could  not.  If 
they  regarded  this  particular  Instruction, 
have  considered  any  of  the  rights  of  defend- 
ant based  on  the  delivery  of  a  different  twine 
than  that  contracted  for.  This  requires  that 
the  Judgment  be  reversed. 

In  remanding  the  cause,  it  Is  proper  that 
we  state  our  views  of  the  issues  as  made  by 
the  pleadings  and  evidence.  It  was  shown 
by  defendants  that  for  a  week  or  10  days  aft- 
er delivery  of  the  twine  and  the  deposit  of  It 
In  defendants'  warehouse  on  their  farm  It 
was  not  examined  by  ChiUson,  defendants' 
manager,  and,  as  soon  as  he  did  this  and  dis- 
'  covered,  as  be  states,  that  it  was  not  the 
twine  ordered,  he  Immediately  notified  plain- 
tiffs of  the  fact,  and  declined  to  accept  the 
goods,  and  asked  what  disposition  to  make 
of  it,  and  this  led,  by  correspondence,  to  an 
understanding  between  Ohlllson  and  Furber, 
plaintiff's  president  (though  reluctantly  by 
the  latter),  that  the  twine  might  be  returned 
to  plaintiff  at  Markbam,  but,  before  it  was 
returned,  the  warehouse  of  defendant  burned, 
and  with  It  the  tvrln&  Upon  this  state  of 
facts,  we  are  of  opinion  that  the  latter  ar- 
rangement amounted  to  nothing,  Inasmuch  as 
the  willingness  of  plaintiff  to  submit  to  the 
twine  being  returned  contemplated  Its  actual 
return  at  Markham,  and  this  never  took 
place.  The  right  of  plaintiff  to  recover,  and 
the  right  of  defendant  to  deny  recovery,  ex- 
isted as  if  that  arrangement  had  not  been 
made.  Therefore  we  say,  if  plaintiff  perform- 
ed its  obligation  by  delivering  twine  substan- 


tially as  contemplated  by  the  contract,  de- 
fendants have  no  reason  to  deny  their  ilor 
bllity.  But,  If  the  twine  did  not  conform  to 
wliat  the  contract  meant,  defendants  had  the 
right  to  reject  it  after  a  fair  opportunity  to 
exiamlne  it  to  find  out  its  character.  Wheth- 
er or  not  defendants  made  the  discovery  of 
the  defect  and  repudiated  the  transaction  In 
a  reasonable  time  under  the  circnmstances 
would  be  a  question  for  the  Jury,  and,  if  tbey 
did  not,  they  would  be  bound.  Meacfaam  on 
Agency,  §{  1380.  1S81.  But,  If  tbey  did.  It 
would  be  otherwise,  and  they  would  front 
that  time  hold  the  goods  as  warehousemen, 
and  be  liable  for  the  loss  only  as  such.  an<* 
there  was  no  evidence  of  negligence  In  this 
respect  We  are  of  opinion  that,  if  the  twine 
was  not  what  was  bought,  its  delivery  under 
the  circumstances  shown  In  the  record  was 
wrongful  on  the  part  of  plaintiff,  and  de- 
fendants were  not  required  to  do  more  than 
notify  plaintiff  that  they  would  not  take  the 
twine  and  would  hold  It  subject  to  plaintiff's 
order.  It  was  not  necessary  for  them  to 
have  tendered  it  at  Markham.  There  was, 
therefore,  an  Issue  of  fact  in  the  case  wheth- 
er or  not  defendants  would  be  liable  on  the 
contract,  even  if  the  twine  was  not  what  the 
contract  called  for. 

It  seems  to  be  thought  that  there  was  an- 
other theory  on  which  defendants  might  b« 
held,  and  this  arose  from  certain  testimony 
showing  that  about  700  or  800  pounds  of  the 
twine  had,  after  discovery  of  Its  character, 
been  issued  to  defendants'  tenants.  But  the 
uncontroverted  evidence  was  that  this  hap- 
pened against  the  positive  orders  of  the  de- 
fendants, and  was  evidently  a  mere  mistake, 
which  should  not  be  held  an  act  of  accept- 
ance. Daupblny  v.  Creamery  Co.,  123  Cal. 
648,  66  Pac.  461.  They  would,  however,  be 
liable  for  the  700  or  800  pounds. 

These  views  of  the  law  relative  to  the 
pleadings  and  evidence  in  the  case  render  it, 
we  think,  unnecessary  for  us  to  discuss  the 
other  assignments  of  error.  But  we  should 
add  that  it  was  the  duty  of  plaintiff  on  the 
arrival  of  the  twine  at  Markham  to  notify 
defendants,  and  Interest  should  be  allowed 
plaintiff  only  from  the  time  of  such  notifi- 
cation ;  and  we  also  think  that,  inasmuch  as 
plaintiff  was  acting  as  broker  In  behalf 
of  defendants,  any  rebate  plaintiff  received 
from  the  factory  on  this  transaction  should 
inure  to  the  benefit  of  defendants. 

Reversed  and  remanded. 


MORSE  V.  STATE  BOARD  OF  inODIGAIj 

EXAMINERS. 

(Court  of  Civil  Appeals   of  Texas.     Oct  IS. 
1909.) 

1.  PHTBIOIAMB  and  SUBGEONS  (i  6*)— IJCKMSB 

— Natotm  of  RiOHT— Franchise— Penaltt. 
A  license  to  practice  medicine  is  a  privi- 
lege or  franchise  by  the  government,  and  a  re- 
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fusal  to  grant  it,  for  whatever  reaaon,  did  not 
constitute  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {  5;   Dec.  Dig.  ^  6.*] 

2.  Phtsicians  and  Svroeoks  (J  2*)— RBor- 
I.ATION— License  —  Statutes  —  Cokstbxjo- 
Tiow— "Other." 

Act  Aprii  17,  1907  (Laws  1907,  p.  227,  c. 
123)  I  11,  authorizes  the  refusal  of  a  license 
to  practice  medicine  for  a  conviction  of  a  crime 
of  the  grade  of  a  felony,  or  one  which  Involves 
mora]  turpitude,  or  procurinf  or  aiding  or  at>et- 
ting  the  procuring  of  a  criminal  abortion,  or 
for  "other  grossly  unprofesrional  or  dishonorable 
conduct  of  a  character  liltely  to  deceive  or  de- 
fraud the  public."  Held,  tiiat  by  the  use  of 
the  word  "other,"  in  the  clause  quoted,  it  was 
intended  that  the  conduct  referred  to  therein 
should  I>e  similar  in  its  nature  to  that  desig- 
nated in  the  preceding  subdivision  and  defined 
as  a  crime  of  the  grade  of  a  felony,  etc. 

[EM.  Note. — For  other  cases,  eee  Physicians 
and  Surgeons,  Gent  Dig.  {  2;    Dec.  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5070-5102;    vol.  8,  pp.  7741-7743.] 

3.  PnraiciAKB  and  Subokons  (|  2*)— License 
— Statutes— iNSTBticnoK. 

Act  April  17,  1907  (Laws  1907,  p.  227,  c 
123),  I  11,  Buhd.  8,  authorizing  the  denial  of  a 
physician's  license  for  other  grossly  unprofes- 
sional or  dishonorable  conduct  of  a  character 
likely  to  deceive  or  defraud  the  public,  was  not 
void  for  uncertainty. 

iEA.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {  2 ;   Dec.  Dig.  |  2.*] 

Appeal  from  District  Court,  McLennan 
County;   Marshall  Surratt,  Judge. 

Application  for  mandamus  by  Stephen  Al- 
fred Morse  against  the  State  Board  of  Med- 
ical Eixamlners.  From  a  judgment  dismiss- 
ing the  writ,  petitioner  appeals.     AflSrmed. 

Balcer  &  Thomas,  for  appellant  Scott, 
Sanford  &  Robs,  for  appellee. 

KEY,  J.  Appellant,  as  relator,  brought 
thla  suit  against  appellees,  as  respondents, 
wbereby  lie  sought  a  writ  of  mandamus  to 
compel  respondents  to  Issue  to  him  verifica- 
tion license  to  practice  medicine.  He  al- 
leged In  bis  petition  that  he  was  legally  li- 
censed to  practice  medicine  throughout  the 
state  of  Texas  on  the  25th  day  of  March, 
1805,  that  be  had  presented  such  license  to 
respondents,  the  State  Board  of  Medical  Ex.- 
amlners  created  under  the  act  of  April  17, 
1907  (Laws  1907,  p.  224,  c.  123),  regulating 
the  practice  of  medicine,  and  bad  In  all  other 
respects  complied  with  the  law,  and  that 
respondents  bad  unlawfully  refused  to  is- 
sue to  blm  the  veriflcatlon  license  provided 
for  in  the  act  referred  to.  The  answer  of 
respondents,  among  other  things,  averred 
that  relator  had  been  guUty  of  grossly  un- 
professional or  dishonorable  conduct,  of  a 
dutracter  likely  to  deceive  and  defrand  the 
public,  setting  forth  in  detail  the  conduct 
referred  to,  and  assigned  such  conduct  as 
their  reason  for  refusing  to  Issue  to  relator 
a  verification  license,  and  relied  upon  sec- 
tion 11  of  the  act  referred  to  to  support 
sncb  refnsal.    By  supplemental  petition  re- 


lator excepted  to  respondenta'  answer  upon 
the  ground  that  so  much  of  the  act  referred 
to  as  attempted  to  authorize  respondents  t-* 
refuse  to  allow  a  license  to  practice  medi- 
cine on  account  of  "other  grossly  unprofes- 
sional or  dishonorable  conduct  of  a  character 
likely  to  deceive  or  defraud  the  public"  Is 
void  for  the  want  of  certainty  and  Is  re- 
troactive in  its  efTect  The  trial  court  over- 
ruled relator's  exceptions  to  respondents' 
answer  and  rendered  Judgment  In  favor  of 
respondents,  and  relator  has  appealed  and 
presents  the  case  In  this  court  upon  three 
assignments  of  error,  all  of  which  present 
substantially  the  same  question,  which  is 
the  validity  of  that  portion  of  the  statute 
which  authorizes  respondents  to  refuse  a 
license  on  account  of  grossly  unprofession- 
al or  dishonorable  conduct,  etc. 

The  Thirtieth  Legislature  enacted  a  law 
Intended  to  cover  the  whole  subject  of  the 
practice  of  medicine  In  this  state.  Section 
1  provides  for  the  creation  of  a  board  of 
medical  examiners  for  the  state,  the  number 
and  qualifications  of  its  members,  that  the 
several  schools  of  medicine  shall  be  repre- 
sented thereon,  the  inanner  of  the  appoint- 
ment of  the  members,  their  term  of  office, 
etc.  Section  2  provides  for  the  organiza- 
tion and  officers  and  meetings  and  internal 
government  of  the  board.  Section  3  pro- 
vides for  the  keeping  of  the  records  of  tlie 
board.  Section  4  makes  It  unlawful  for 
any  person  to  practice  medicine  In  the  state 
except  he  first  comply  with  the  require- 
ments of  this  act  Section  5  prescribes  the 
manner  and  form  of  registration  by  the  prac- 
titioner of  his  authority  with  the  district 
clerk.  Under  section  6  It  Is  made  neces- 
sary for  all  lawful  practitioners  of  medi- 
cine in  the  state  to  apply  to  said  board  and 
obtain  from  It  a  license,  and  also  provides 
for  reciprocity  with  other  states.  Sections 
7-9  provide  for  the  examination  of  appli- 
cani«  for  licenses,  who  were  not  theretofore 
lawful  practitioners.  Section  10  names  cer- 
tain classes  that  are  exempt  from  the  opera- 
tion of  this  act  Section  11  makes  provision 
for  the  denial  by  the  board  of  licenses,  nam- 
ing the  causes  for  which  such  denial  may 
be  made.  Section  12  provides  for  the  revo- 
cation of  licenses  by  the  courts.  Section  13 
designates  those  who  are  subject  to  the 
provisions  of  this  act.  Section  14  prescribes 
the  penalty  for  violation  of  the  act.  Sec- 
tion 15  specifies  the  time  which  .will  be  al- 
lowed those  who  were  theretofore  lawful 
practitioners  in  which  to  obtain  license.  Sec- 
tion 16  defines  the  meaning  of  certain  terms 
used  In  the  act,  and  section  17  Is  the  re- 
pealing clause.  The  section  involved  In  this 
case  reads  as  follows:  "Sec.  11.  The  State 
Board  of  Medical  Examiners  may  refuse  to 
admit  persons  to  its  examinations  or  to  Is- 
sue the  certificate  provided  for  in  this  act 
for  any  of  the  following  causes:    First  The 
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presentation  to  the  board  of  any  license, 
certificate  or  diploma  which  was  illegally 
or  fraadnlently  obtained,  or  when  fraud  or 
deception  has  been  practiced  in  passing  the 
examination.  Second.  Conviction  of  a  crime 
of  the  grade  of  a  felony  or  one  which  in- 
volves moral  turpitude,  or  procuring  or  aid- 
ing or  abetting  the  procuring  of  a  criminal 
abortion.  Third.  Other  grossly  unprofes- 
sional or  dishonorable  conduct  of  a  charac- 
ter likely  to  deceive  or  defraud  the  public; 
or  for  habits  of  intemperance  or  drug  addic- 
tion calculated  to  endanger  the  lives  of 
patients,  provided  that  any  applicant  who 
may  be  refused  admittance  to  examination 
before  said  board  shall  have  his  right  of 
action  to  have  such  issue  tried  in  the  dis- 
trict court  of  the  county  in  which  some 
member  of  the  board  shall  reside." 

Appellant  assails  the  first  clause  of  the 
third  subdivision  of  this  section,  the  con- 
tention being  that  it  is  too  general  and  un- 
certain, and  therefore  should  be  disregard- 
ed and  the  statute  administered  as  though 
that  clause  was  eliminated  therefrom,  and 
several  cases  have  been  cited  in  support  of 
that  contention,  and  especially  Czarra  v. 
Board  of  Medical  Suijervlsors,  33  Wash.  Law 
Rep.  470;  Matthews  v.  Murphy  (Ky.)  G3  S. 
W.  785,  54  li.  R.  A.  415;  Hewett  v.  Board 
of  Medical  Examiners,  148  Cal.  590,  84  Pac. 
39,  8  li.  R.  A.  (N.  S.)  896,  113  Am.  St  Rep. 
315;  School  of  Magnetic  Healing  v.  Mc- 
Anulty,  187  U.  S.  W,  23  Sup.  Ct  33,  47  L. 
Ed.  90;  Bx  parte  McNulty,  77  Cal.  164,  19 
Pac.  237,  11  Am.  St.  Rep.  257;  Augustine  v. 
State,  41  Tex.  Cr.  R.  69,  76,  52  S.  W.  77,  96 
Am.  St  Rep.  765;  State  v.  Oaster,  45  La. 
Ann.  636,  12  South.  789.  In  all  these  cases 
the  proceedings  complained  of  were  for  the 
purpose  of  canceling  or  revoking  license  to 
practice  medicine,  or  -were  criminal  prosecu- 
tions for  alleged  violation  of  penal  statutes, 
while  in  this  case  appellant  is  not  charged 
with  violating  any  penal  law,  and  it  Is  not 
contended  that  appellees  have  attempted  to 
cancel  or  revoke  appellant's  pre-existing  li- 
cense to  practice  medicine.  An  important 
distinction  exists  between  granting  a  license 
and  revoking  a  license,  which  distinction 
may  Justify  the  application  of  different  rules 
of  law.  Many  courts  hold  that  the  cancella- 
tion or  revocation  of  a  license  to  practice 
medicine  constitutes  a  penalty;  but  such  re- 
sult does  not  follow  from  a  refusal  to  grant 
such  license.  A  license  to  practice  med- 
icine Is  a  privilege  or  franchise  granted  by 
the  government,  and  a  refusal  to  grant  such 
franchise,  whatever  the  reason  may  be  for 
such  refusal,  does  not  constitute  a  penalty. 
Furthermore,  none  of  the  statutes  under 
consideration  in  the  cases  relied  on  by  ap- 
pellant are  entirely  analogous  to  the  statute 
here  involved.  In  the  Czarra  Case  the  stat- 
ute authorized  the  board  to  refuse  to  grant 
and  to  revoke  a  license  where  the  party  was 
guilty  "of  nnprofesslonal  or  dishonorable 
conduct,"  and  that  was  an  appeal  from  the 


action  of  the  medical  board  revoking  a  li- 
cense. The  particular  clause  of  the  statute 
assailed  in  this  case  not  only  requires  proof 
of  unprofessional  or  dishonorable  conduct, 
but  it  must  be  other  grossly  unprofessional 
or  dishonorable  conduct  of  a  character  likely 
to  deceive  or  defraud  the  public.  It  is  not 
unreasonable  to  conclude  that,  by  the  use 
of  the  word  "other,"  the  Legislature  intend- 
ed that  the  conduct  referred  to  should  be 
similar  in  its  nature  to  that  designated  in 
the  preceding  subdivision  of  that  section  and 
defined  as  "a  crime  of  the  grade  of  a  felony, 
or  one  which  involves  moral  turpitude,  or 
procuring  or  aiding  or  abetting  the  procuring 
of  a  criminal  abortion."  Not  only  that  but 
such  conduct  is  further  qualified  by  the  use 
of  the  word  "grossly."  Furthermore,  such 
conduct  must  not  only  be  grossly  nnprofes- 
slonal or  dishonorable,  but  it  must  be  of  a 
charactw  likely  to  deceive  or  defraud  the 
public 

In  none  of  the  cases  referred  to  have  we 
found  a  statute  as  specific  as  ours,  which  re- 
stricts the  condemned  conduct  to  a  certain 
specified  class  or  kind,  about  which  there 
can  be  much  less  room  for  disagreement 
among  fair  and  just  minds.  It  has  been 
held,  in  construing  a  similar  statute,  that 
the  language  "unprofessional  or  dishonor- 
able" was  not  intended  to  describe  two 
classes  of  conduct,  and  that  the  word  "un- 
professional" was  used  in  the  same  sense  as 
"dishonorable,"  and  not  as  signifying  "un- 
ethical." State  V.  State  Medical  Examining 
Board,  32  Minn.  824,  20  N.  W.  238,  50  Am. 
Rep.  575.  We  have  reached  the  conclusion 
that  the  statute  is  not  subject  to  the  objec- 
tion urged  against  it  Nearly  if  not  all  the 
states  have  statutes  requiring  applicants  for 
license  to  practice  either  medicine  or  law 
to  present  satisfactory  evidence  of  good 
moral  character,  and  no  case  has  been  cited, 
and  we  know  of  none,  In  wliich  it  has  ever 
been  held  ttiat  such  a  statute  was  invalid  be- 
cause of  uncertainty.  It  would  seem  that 
statutes  of  the  latter  class  afCord  as  much 
room  for  difference  of  opinion  as  does  the 
statute  under  consideration  in  this  case. 

While  we  have  pointed  out  the  fact  that 
this  case  does  not  involve  the  revocation  of 
a  license  or  the  impoBl,tlon  of  any  other  pen- 
alty, we  are  not  to  be  understood  as  hold- 
ing that  it  would  be  invalid  if  the  case  was 
of  the  latter  class  and  Involved  the  question 
of  penalty.  Our  federal  anti-trust  statute 
prescribes  a  penalty  against  every  person  en- 
tering into  a  contract  or  conq)Iracy  "in  re- 
straint of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations."  Our 
state  anti-trust  statute  makes  it  an  offense, 
punishable  by  heavy  penalty,  to  enter  into  a 
contract  or  con^Iracy  "to  create  or  which, 
may  tend  to  create  or  carry  out  restrictions 
In  trade  or  commerce  or  aids  to  commerce"; 
and  both  of  these  statutes  have  been  unsuc- 
cessfully assailed  upon  the  ground  that  they 
were  too  uncertain  and  indefinite.    Waters- 
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Pierce  Oil  Co.  v.  State  (Civ.  App.)  106  8.  W. 
'J25,  aud  cases  there  cited.  In  fact,  unless  It 
be  permissible  to  use  language  as  general  as 
that  involved  In  the  statute  under  consid- 
eration, legislation  in  many  Instances  could 
not  be  so  framed  as  to  accomplish  all  that 
was  desired  and  afford  fnll  protection  to  the 
public,  because  of  the  impossibility  of  enu- 
merating in  detail  every  separate  and  dl8> 
tinct  act  intended  to  be  prohibited. 

In  conclusion,  the  -writer,  speaking  for  him- 
!ielf  only,  deems  It  proper  to  add  that  he  is 
strongly  Inclined  to  believe  that,  if  appel- 
lant's contention  be  correct  as  to  the  con- 
stmctlon  to  be  placed  upon  the  statute,  nev- 
ertbelesB  he  has  mistaken  his  remedy  and 
should  not  prevail  in  this  action.  He  has 
brought  an  action  for  a  writ  of  mandamus, 
alleging  that  under  one  section  of  the  stat- 
ute referred  to  he  is  entitled  to  have  the 
board  grant  to  him  a  veriflcation  license.  In 
reply  the  board  answers  that,  by  force  of 
another  section  of  the  same  statute  invoked 
by  appellant,  the  board  had  the  power  to  re- 
fuse to  grant  such  license  for  reasons  speci- 
fied in  that  section.  Has  appellant  the  right 
to  Invoke  one  section  of  the  statute  by  which 
to  compel  appellees  to  do  something  which 
anotber  section  authorized  them  to  refuse  to 
do?  In  other  words,  can  he,  by  affirmative 
action,  and  in  a  suit  brought  by  him  split  the 
statnte  in  two,  and  assert  that  part  of  it  is 
valid  and  the  other  part  invalid,  and  obtain 
affirmative  relief  founded  upon  such  con- 
tention? On  the  contrary,  It  seems  to  me 
that  his  remedy  would  be  to  stand  upon  the 
defensive,  and,  when  his  right  to  practice 
medicine  under  his  pre-existing  license  Is 
challenged  by  any  legal  proceeding  instituted 
for  that  purpose,  to  assert  that  his  former 
license  is  not  affected  by  the  statute  under 
consideration  because  of  the  objections  urged 
against  It  in  this  case. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 


MAYO  V.  GOLDMAN. 

(Conrt  of  Civil  Appeals  of  Texas.    Nov.  11, 
1909.) 

1.  IjIbei.  ARn   Slahdeb  <{S  9,  10*)— Wobos 

AcnONABIX  FEB  SB. 

The  mle  that  oral  words,  however  oppro- 
briouR,  are  not  actionable  without  proof  of  spe- 
cial damage,  unless  they  Impute  the  commiBaion 
of  a  crime,  is  subject  to  the  exception  that  such 
words  affecting  one  injuriously  in  his  office, 
profession,  or  occupation  are  actionable  per  se, 
regardless  of  the  fact  that  they  do  not  impute 
the  commission  of  a  crime. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  ||  80-90,  41,  91-96;  Dec. 
Dig.  H  9,  10.»] 

2.  LiBix'ANn  Slaroeb  (|  114*)— Damages. 

When  words  spoken  are  slanderous  per  se 
becanse  imputing  a  crime  or  tending  to  mjuri- 
oosly  affect  complainant  in  his  business,  trade, 
or  calling,  he  is  entitled  to  at  least  nominal  dam- 


ages, If  the  speaking  is  not  privileged,  and  th« 
imputation  conveyed  is  false. 

[Kd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  352 ;   Dec.  Dig.  i  114.*] 

3.  LiBKI,  ANO  SLANOEB  (I  6*)— MAI.IOB— Pbe- 
SUMPTIOnS. 

^  In  such  case  it  is  presumed  that  the  words 
were  spoken  maliciously,  in  the  absence  of  evi- 
dence tending  to  show  ue  contrary. 

[XU.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  278;    Dec.  D>g..i  5.*] 

4.  lilBKI.  ANO  Sl^NOEB  (i  10*)— WOBOS  SlAN- 

OEBOUB  Pkb  Se. 

To  falsely  impute  to  a  clerk  that  he  has 
been  bribed  to  betray  the  confidence  of  bis  em- 
ployer is  per  se  slanderous. 

[£>d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  41, 91-90 ;  DecDig.  {  10.*] 
6.  Libel  aito  Slaitoeb  (|  124*)- Malice— Ir- 

STBUCnONS. 

In  an  action  for  slander,  where  there  was 
no  evidence  tending  to  show  that  the  words  as 
charged  were  used  innocently,  and  were  not  in- 
tended to  convey  the  imputation  claimed  for 
them,  the  court  should  in  charging  the  jury  have 
assumed  that  the  words,  if  spoken  at  all,  were 
spoken  maliciously. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  365-373;  Dec.  Dig.  { 
124.*] 

6.  Libel  akd  Slahoeb  (1 118*)— Dauages. 

In  an  action  for  slander,  where  it  appeared 
that  plaintiff  was  not  discharged  by  the  company 
employing  him  as  a  result  of  toe  slanderous 
words  ui«d  by  defendant  but  because  defendant 
as  president  and  manager  of  the  company  was 
dissatisfied  with  what  he  believed  to  be  plain- 
tiff's conduct  while  in  the  company's  service, 
plaintiff  was  not  entitled  to  recover  anything  be- 
cause of  his  discharge. 

[EA.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dee.  Dig.  {  118.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty; T.  D.  Montrose,  Judge. 

Action  by  Homer  P.  Mayo  against  Abe 
Goldman.  Judgment  for  defendant,  and 
plaintiff  appeals.-  Reverseil  and  cause  re- 
manded for  a  new  trial. 

See,  also,  44  Tex.  Civ.  App.  80,  97  S.  W. 
1061. 

Dudley  &  Dudley  and  B.  B.  Sturgeon,  for 
appellant    Moore  &  Park,  for  appellee. 

WILLSON,  O.  J.  Appellee  was  the  presi- 
dent and  manager  of  the  Goldman  Grocer 
Company,  a  concern  engaged  in  a  wholesale 
grocery  business  In  the  city  of  Paris.  Ap- 
pellant was  an  employ^  of  said  company — 
a  "utility  man,"  he  testified.  His  duty.  It 
seems,  was  to  keep  his  employer  advised  as 
to  its  stock  and  the  market  price  of  goods 
It  bandied.  One  Webber  was  a  traveling 
salesman  for  dealers  in  grocers'  specialties, 
including  pickles,  preserves,  etc.  In  June, 
1904,  while  In  Paris,  Webber  endeavored  to 
sell  to  appellant  as  the  manager  of  the  Gold- 
man Grocer  Company  a  car  load  of  pickles, 
and  during  the  negotiations,  as  claimed  by 
appellee,  presented  to  Mayo  certain  jellies, 
preserves,  etc.  The  acceptance  by  Mayo  of 
the  gift,  as  claimed  by  appellee,  was  a  viola- 
tion, It  seems,  of  the  rules  controlling  in  the 
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conduct  of  the  grocer  company's  business, 
and  appellee  protested  against  it  In  doing 
so.  according  to  the  teatimony  on  the  part 
of  appellant,  appellee  In  tbe  presence  of 
Webber  and  other  parties  charged  him  (ap- 
pellant) -with  having  been  bribed  by  Webber, 
and  thereupon  as  president  'and  manager  of 
said  grocer  company  discharged  bim  from 
his  employment  for  said  company.  .Un  the 
ground  that  the  charge  was  slanderous  and 
had  resulted  in  injury  to  him,  appellant  com- 
menced and  prosecuted  the  action  for  dam- 
ages, resulting  in  the  judgment  in  appellee's 
favor,  from  which  this  appeal  is  prosecuted. 
The  first  assignment  complains  of  tbe  ac- 
tion of  the  court  in  instructing  tbe  jury,  in 
eCCect,  to  find  for  appellee,  notwithstanding 
they  believed  be  had  charged  appellant  with 
having  been  bribed,  as  alleged,  unless  they 
also  believed  that  tbe  charge  was  made  ma- 
liciously. Appellant's  contention  is  that  the 
words  alleged  to  have  been  spoken,  of  and 
concerning  bim  by  appellee  were  slanderous 
per  se,  and  therefore  that  it  was  immaterial, 
so  far  as  his  right  to  recover  actual  damages 
was  concerned,  whether  they  were  spoken 
maliciously  or  not.  We  think  the  contention 
must  be  sustained.  According  to  the  testi- 
mony admitted  on  appellant's  behalf,  appel- 
lee, in  an  angry  manner  and  In  tlie  presence 
of  several  parties,  charged  Webber  with 
having  bribed  appellant,  and  charged  appel- 
lant with  having  been  bribed  by  Webber, 
and  thereupon  discharged  him.  Tbe  general 
rule  is  that  "oral  words,  however  opprobri- 
ous, are  not  actionable  without  proof  of  spe- 
cial damage,  unless  they  impute  to  another 
the  commission  of  a  crime."  18  A.  &  El 
Ency.  Law  (2d  Ed.)  pp.  908,  944,  965.  To 
impute  to  a  clerk  that  he  has  been  bribed  in 
connection  with  tbe  discharge  of  duties  he 
owes  his  employer  does  not  charge  bim  with 
a  crime  known  to  our  laws,  and  therefore  we 
are  of  tbe  opinion  that  the  imputation  cliarg- 
ed  to  appellee  did  not  bring  his  case  within 
the  general  rule.  An  exception,  however,  to 
the  rule  as  well  established,  perhaps,  as  the 
rule  itself,  is  that  "words  which  affect  a 
person  injuriously  in  his  office,  profession,  or 
occupation  are  actionable  per  se,  though  they 
are  oral,  regardless  of  tbe  fact  that  they  do 
not  impute  the  commission  of  any  crime." 
Id.  p.  965.  To  impute  to  a  clerk  that  he  has 
been  bribed  to  betray  the  confidence  of  his 
employer  unquestionably  tends  to  Injure  him 
in  his  vocation,  and,  if  tbe  imputation  is 
false,  it  is  per  se  slanderous.  Fowles  v. 
Bowen,  80  N.  Y.  20;  Railway  Co.  v.  Rich- 
mond, 73  Tex.  573,  11  8.  W.  555,  4  L.  R.  A. 
280,  15  Am.  St.  Rep.  794.  We  understand 
the  rule  to  be  that  when  words  spoken  are 
per  se  slanderous,  because  they  Impute  a 
crime  or  because  they  tend  to  injuriously  af- 
fect the  complainant  in  his  business,  or  trade 
or  calling,  he  is  entitled  to  recover  at  least 
nominal  damages,  if  the  speaking  thereof 
is  not  privileged,  and  if  the  imputation  they 
convey  is  false.    In  such  a  case,  in  the  ab- 


sence of  evidence  tending  to  show  the  con- 
trary, it  will  be  presumed  that  the  words 
were  spoken  maliciously.  In  the  case  we 
are  considering  there  was  no  testimony  tend- 
ing to  show  that  the  words  as  charged,  if 
used  at  all  by  appellee,  were  used  Jocularly 
or  otherwise  Innocently,  and  were  not  intend- 
ed to  convey  the  Imputation  claimed  for 
them.  Hence  an  issue  as  to  whether  they 
were  qpoken  maliciously  or  not  was  not  rais- 
ed by  the  evidence.  Under  such  circum- 
stances, In  charging  the  Jury,  we  thinlc  the 
court  should  have  given  effect  to  the  pre- 
sumption to  be  Indulged  in  such  cases  by  as- 
suming that  tbe  words,  if  spoken  at  all,  were 
spoken  maliciously.  Belo  v.  Fuller,  84  Tex. 
450,  19  S.  W.  616,  31  Am.  St  Rep.  75;  Ledg- 
erwood  v.  Elliott,  51  S.  W.  872;  Brown  v. 
Durham,  42  S.  W.  331. 

Another  portion  of  the  court's  charge  to 
the  Jury  instructed  them  to  find  for  appellee, 
notwithstanding  they  might  believe  be  ut- 
tered tbe  words  as  alleged,  if  they  further 
believed  that  such  words  at  the  time  and 
under  tbe  circumstances  of  their  use  "did 
not  charge  plalntifiC  with  being  bribed,  or 
accepting  a  bribe,"  and  were  "not  intended 
by  defendant  to  injure  plalntlfiC  and  charge 
him  with  acting  dishonestly,  and,"  the 
charge  continued,  "you  believe  from  the  evi- 
dence plaintiff  suffered  no  injury  therefrom, 
or  if  you  believe  from  the  evidence  none  of 
those  present  understood  it  as  charging  plain- 
tiff with  accepting  a  bribe,  or  being  bribed, 
or  of  acting  dishonestly,  as  alleged  by  plain- 
tiff." The  specific  objection  uiged  to  sucli 
instructions  is  that,  the  words  being  per  se 
actionable,  appellant  was  entitled  to  recov- 
er "without  proof  of  Injury  or  special  dam- 
ages and  without  proof  that  defendant  there- 
by intended  to  injure  him."  For  reasons 
suggested  In  disposing  of  the  first  assign- 
ment, this  contention  on  the  part  of  the  ap- 
pellant also  must  be  sustained.  If,  as  we 
think  is  true,  the  words  charged  to  have 
been  spoken  were  per  se  slanderous  and  if 
they  were  spoken  as  charged,  and  the  impu- 
tation they  conveyed  was  a  false  one,  ap- 
pellant was  entitled  to  recover  at  least  nom- 
inal damages,  without  regard  to  appellee's 
Intent  in  speaking  them.  18  A.  ft  B.  'Eacy. 
Law  (2d  Ed.)  p.  1088;  Irwin  v.  Cook,  24 
Tex.  244. 

At  appellee's  request,  tbe  court  instructed 
the  Jury,  if  they  found  for  appellant,  not  to 
"allow  bim  anything  by  reason  of  tbe  fact 
that  he  lost  employment  with  the  Goldman 
Grocer  Company."  Appellant  Insists  that  the 
instruction  was  erroneous,  "because  Abe 
Goldman  individually  and  as  president  of  the 
(Joldman  Grocer  Company  are  distinct  legal 
entities,  and  loss  of  employment  resulting 
from  the  slanderous  words  are  recoverable." 
The  assignment  presenting  this  contention  la 
overruled.  Appellant,  it  api>eared,  was  not 
discharged  by  tbe  Goldman  Grocer  Company 
as  a  result  and  because  of  the  use,  as  charg- 
ed, by  Goldman  of  the  slanderous  words. 


Digitized  by 


Google 


Tex.) 


WKLL8  V.  HOBBS. 


451 


but  becaoBe  Goldman  as  the  president  and 
manager  of  the  company  was  dissatlsfled 
with  what  be  belleyed  to  be  his  conduct 
while  In  the  service  of  the  company. 

For  the  error  referred  to  in  the  trial 
coarf  8  charge,  the  Judgment  Is  reversed,  and 
the  cause  la  remanded  tor  a  new  trial. 


WELLS  V.  HOBBS. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  4, 1909.) 

1.  WrrNEssEs  (§  140*)— Compktesct— Trans- 
actions WITH  DECEnENT  —  PeBSONB  EX- 
CLUDED —  Pebsons    Interested  —  Husband 

AND   WITE. 

In  an  action  in  the  husband's  name  against 

an  executor  to  recover  on  behalf  of  the  com- 
munity estate  for  services  rendered  testator,  the 
wife  is  a  real  party  in  interest,  and  cannot  tes- 
tify to  transactions  by  herself  or  her  husband 
with  decedent,  unless  called  by  the  opposite 
party. 

[E3d.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  608 ;  Dec.  Dig.  {  140.*] 

2.  Witnesses  (§  159*)i— Competency— Testi- 
MONT  OF  Parties  Against  Executors— Per- 
sons Excluded  —  Persons  Interested  — 
Husband  and  Wife— "Transactions"  with 
Decedent. 

In  an  action  in  the  hnsbend's  name  against 
an  executor  to  recover  for  services  rendered  tes- 
tator, in  which  plaintiff's  wife  was  in  effect  a 
party,  the  recovery  being  for  the  community  es- 
tate, the  wife  testified  that  she  rendered  services 
for  testator  by  millcing,  cooking,  and  performing 
other  housework,  and  that  her  husband  would 
take  testator  eveiy  place  he  wanted  to  go,  and 
waited  on  him  all  over  the  place  in  tending  to 
the  stock,  etc.,  and  plaintiff  testified  that  he  cut 
wood,  fed  the  cattle,  put  up  the  hay,  etc,  har- 
nessed the  buggy,  and  carried  testator  almost 
every  place  there  was  anything  to  see  to,  and 
that  when  he  moved  to  testator's  farm  he  took 
with  him  com  and  pork  and  other  provisions, 
and  the  com  was  fed  to  his  and  testator's  horses, 
and  the  other  supplies,  as  well  as  groceries 
bought  by  plaintiff,  were  eaten  by  him  and  tes- 
tator. 1  Sayles"  Ann.  Civ.  St.  1897,  art  2302, 
provides  that  in  actions  ai^inst  executors  as 
such  neither  party  can  testify  to  transactions 
with  testator  unless  called  by  tne  opposite  party. 
Held,  that  the  witness'  testimony  that  her  hus- 
band took  testator  every  place  he  wanted  to 
go,  and  waited  on  him  all  over  the  place  in  feed- 
ing, etc.,  and  carried  him  almost  every  place  there 
was  anything  to  see  to,  as  well  as  plaintiff's  tes- 
timony that  groceries  purchased  by  him  were 
used  by  testator,  was  as  to  "transactions"  with 
testator,  and  not  admissible^  but  the  other  tes- 
timony was  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  664,  666-669;   Dec.  Dig.  {  LTO.* 

For  other  definitions,  see  Words  and  Phrases. 
mi.  6,  pp.  7060-7062;  vol.  &  pp.  7818.  7819.] 
ft.  Tbiai,  a  85*>— Objections— Admission  of 

Etidknce— Evidence  Admissible  in  Part. 
An  objection  to  all  of  the  testimony  of  a 
witness  will  be  disregarded  where  a  part  of  it 
is  admissible. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  223-225 ;  Dec.  Dig.  §  86.*] 

4.    WITNB88E8     (8     176*)— COMPETENCY— TEBTI- 

MONT    Against    Persons    Represented  — 

Conversation  with  Decedent. 

In  an  action  against  an  executor  for  serv- 
ices to  testator,  in  which  defendant's  witness 
testified  to  a  conversation  with  plaintiff,  in 
which  plaintiff  stated  the  terms  of  his  contract 


with  testator  and  the  latter's  compliance  there- 
with, testimony  by  plaintiff  which  merely  gave 
a  different  version  of  such  conversation  with 
the  witness,  but  did  not  refer  to  a  different  con- 
versation with  him,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |§  717,  718;    Dec.  Dig.  |  176.*] 

5.  Witnesses  (§  183*)- Discretion  or  Trial 
Court— Admission   of   Evidence— Oonveb- 

8ATION  AS  to  TRANSACTION   WITB  DECEDENT 

— Different  Conversation. 

In  an  action  against  an  executor  for  serv- 
ices to  testator,  in  which  defendant's  witness 
testified  to  a  conversation  with  plaintiff,  in 
which  plaintiff  stated  the  terms  of  nis  contiact 
with  testator  and  the  latter's  performance  there- 
of, whether  plaintiff's  testimony  that  he  had  no 
such  conversation  with  witness,  but  made  other 
and  different  statements  in  a  conversation  with, 
him,  referred  to  a  different  conversation  than 
that  testified  to  by  the  witness  so  as  to  be  inad- 
missible, was  for  the  trial  court's  determination 
in  mling  on  its  admissibility,  where  both  plain- 
tiff and  such  witness  testified  that  they  had  only 
one  conversation  with  each  other  on  the  sub- 
ject, which  occurred  at  the  latter's  bouse. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  781;    Dec.  Dig.  8  183.*] 

6.  Damages  (I  68*)  —  Measure  —  Breach  of 
CONTBACr— Vebbal  Contbact. 

Interest  is  recoverable  in  an  action  for 
breach  of  a  verbal  contract,  though  not  stipu- 
lated for  in  the  contract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  141 ;  Dec.  Dig.  f  68.*] 

7.  Executors  and  Administrators  (i  431*)— 
Actions  Against — Presentation  and  Re- 
jection of  Claim— Necessity— Claim  for 
Unliquidated  Amodnt. 

1  Sayles'  Ann.  Civ.  St.  1897.  art.  2082,  pro- 
viding that,  when  a  claim  fbr  money  against  an 
estate  is  rejected  by  the  executor,  claimant  may 
sue  thereon  and  the  executor's  indorsements  on 
the  claim  may  be  given  In  evidence  to  prove  the 
facts  stated  therein  without  proof  of  his  hand- 
writing, unless  denied  under  oath,  does  not  re- 
quire a  claim  for  an  unliquidated  amount  for 
services  to  testator,  to  be  presented  and  rejected 
before  suing  the  executor  thereon. 

[Eld.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  Sf  1679,  1681,  1682; 
Dec.  Dig.  g  431.*] 

8.  Appeal  and  Ebrob  (|  843*)  —  Review  — 
Questions  Considered — Questions  Unnec- 
essary TO  Decision. 

Upon  deciding,  in  an  action  against  an 
executor  for  services  rendered  testator,  that 
plaintiff's  claim  need  not,  under  the  statute,  be 
presented  to  the  executor  and  rejected  before 
suing  thereon,  the  appellate  court  need  not'  de- 
cide whether  the  claim  presented  and  rejected 
should  have  been  excluded  as  evidence  on  the 
ground  of  variance  between  it  and  the  account 
declared  on  in  the  petition.  • 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3331-3342;  Dec.  Dig.  | 
843.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  T.  D.  Montrose,  Judge. 

Action  by  John  P.  Hobbs  against  G.  W. 
Wells,  executor  of  James  M.  Braden,  deceas- 
ed. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Appellee  was  the  plaintiff  below.  In  bis 
petition  he  alleged  that  appellant's  testator, 
James  M.  Braden,  deceased.  In  his  lifetime, 
being  old,  infirm,  almost  helpless,  and  alone, 
undertook  and  agreed  if  he,  appellee,   and 
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hls  wife,  would  move  to  his,  Braden'a,  home, 
and  care  for  blm  and  for  hla  property  during 
the  remainder  of  his  life,  to  pay  them  well 
for  so  doing;  that,  relying  upon  such  under' 
taking,  he  moved  with  his  wife  to  Braden'a 
home,  and  for  36  months  thereafterwarda 
remained  there,  caring  for  said  Braden  and 
managing  his  property;  that  during  said  36 
months  he  looked  after  Braden's  farms  and 
stock,  collected  rents  due  him,  and  generally 
superintended  his  entire  business,  and  that 
during  the  same  period  hla  wife  "attended 
to  all  the  household  duties,  cooked,  washed, 
and  kept  house  for  said  Braden";  that  at 
the  expiration  of  said  36  months,  to  wit,  on 
December  28,  1905,  said  Braden  "discharged 
plaintiff  and  his  wife  from  aforesaid  em- 
ployment," and  they  did  not  thereafterwarda 
live  with  blm;  that  the  aervicea  specified 
performed  by  him  and  hla  wife  for  Braden 
reasonably  were  worth  $50  per  month,  or, 
for  the  36  months,  |1,800;  that  said  Braden 
died  about  November  15,  1906;  and  that  aft- 
er his  death  and  after  appellant  had  qnali- 
tled  as  executor  of  his  will  he  presented  to 
appellant  as  such  executor  "bis  account  for 
the  sum  of  $1,800,  duly  verified,  •  •  • 
which  account  was  by  said  executor  examin- 
ed, rejected;  he  indorsing  his  rejection  there- 
of on  same."  Appellee  further  alleged  in  hia 
said  petition  that  a  time  was  not  ogreed 
upon  as  to  when  Braden  was  to  pay  for  tbe 
services  specified,  but  that  "it  was  under- 
stood that,  if  it  was  not  paid  before,  they 
would  be  fully  compensated  by  said  Braden 
in  hla  will,  but  that  In  aald  will  no  provision 
whatever  was  made  for  aame";  and  he  fur- 
ther alleged  that  "the  amount  due  him  un- 
der said  contract  became  due  and  payable 
upon  the  breach  thereof  by  the  decedent, 
James  M.  Braden,  to  wit,  on  the  28th  day 
of  December,  1905."  Appellant  answered 
the  petition  by  a  general  denial,  and  special- 
ly set  up  certain  mattera  which  need  not  be 
here  atated. 

The  trial  was  before  a  jury.  Over  appel- 
iant'a  objection  thereto,  on  the  ground  tliat 
same  waa  a  atatement  of  transactiona  by  and 
between  appellee  and  hla  wife  on  one  side 
and  Braden  on  the  other,  about  which  he 
had  not  called  her  to  .testify,  the  court  per- 
mitted Mrs.  Hobba  to  testify  as  foUowa:  "I 
rendered  servicea  to  Mr.  Braden  during  the 
time  we  lived  with  him  by  milking,  cooking, 
washing,  and  keeping  house  In  general.  I 
would  help  shuck  com  sometimes  and  carry 
in  wood.  I  washed  Uncle  Jimmie  Braden's 
clothes,  and  washed  for  my  family.  His 
clothes  were  in  very  bad  condition,  as  he 
waa  feeble  and  very  nervous,  and  could  not 
control  himself  very  well.  I  washed  his 
underclothes  when  be  could  not  control  his 
bowels.  I  performed  the  services  above  enu- 
merated for  three  years.  My  husband  would 
go  with  Uncle  Jimmie,  take  him  every  place 
be  wanted  to  go,  and  waited  on  him  all  over 
the  place— that  la,  in  feeding  and  tending  to 


all  of  the  stock  and  all  outside  work,  every- 
thing. He  did  all  the  outaide  work  that  was 
done  about  the  place."  Over  appellant'a  ob- 
jection thereto  on  like  ground,  the  court  per- 
mitted appellee  to  testify  aa  foUowa:  "I 
done  a  good  deal  while  I  lived  there.  I 
could  tell  a  heap  of  it  I  hauled  wood,  cut 
wood.  I  fed  cattle.  I  fed  mules,  collected 
rents,  harnessed  the  old  man's  buggy,  and 
carried  him  almost  every  place  that  there 
was  anything  to  see  to.  I  went  with  him.  I 
attended,  to  putting  up  hay.  There  was 
about  500  or  600  acres  of  meadow.  I  super- 
intended the  putting  up  of  that  bay  while 
I  was  there.  I  have  never  received  one  cent 
in  compensation  for  what  I  done  while  IIt- 
ing  on  tbe  Braden  place."  And  further  to 
testify  as  follows:  "When  I  moved  to  Mr. 
Braden'a  place,  I  took  there  with  me  300 
bushels  of  com,  1000  pounds  of  pork,  aome 
augar  and  coffee.  Tbe  corn  waa  put  into  Mr. 
Braden'a  crib  and  fed  out  to  my  horaea  and 
his.  Tbe  other  supplies  I  carried  there  was 
cooked  and  eaten  there.  SuppUea  were  fur- 
nished by  me  while  I  lived  there.  I  bought 
them  uptown  at  the  grocer's.  I  could  not 
state  what  proportion  of  the  supplies  used  on 
the  place  was  furnished  by  me."  Appellant 
duly  excepted  to  the  action  of  tbe  court  in 
admitting  as  evidencS  the  teatlmony  quoted 
above.  The  trial  waa  before  a  Jury,  and  tbe 
appeal  la  from  a  Judgment  In  favor  of  appel- 
lee for  the  aum  of  $471.40,  intereat  and  costs. 

O.  W.  Wells  and  Allen  &  Dohoney,  for  ap- 
pellant 3.  S.  Patrick  and  W.  F.  Moore,  for 
appellee. 

WILLSON,  G  J.  (after  stating  the  facts 
aa  above).  Appellant'a  firat  second,  and 
sixth  assignments  of  error  are  predicated 
upon  the  action  of  the  court  in  admitting  as 
evidence  the  testimony  of  appellee  and  his 
wife  quoted  in  the  foregoing  statement  If 
the  testimony  of  Mrs.  Hobbs  referred  to 
should  have  been  excluded  had  she  by  name 
been  a  party  to  the  ault  the  fact  that  ahe 
was  not  auch  a  party  wonld  not  be  a  reason 
for  overruling  the  objection  to  it  The  re- 
covery sought  was  on  behalf  of  the  commun- 
ity eatate  between  herself  and  her  husband, 
and  therefore  she  was  a  real  party  to  the 
suit  That  the  wife  in  auch  a  suit  cannot, 
unless  called  to  do  so  by  the  opposite  party, 
testify  to  transactions  had  by  her  or  by  hor 
husband  with  the  decedent  is  not  an  open 
question  in  this  state.  It  Is  settled  that  she 
cannot  testify  aa  to  such  transactions.  Simp- 
son y.  Brotherton,  62  Tex.  170;  Anglin  v. 
Barlow  (Tex.  Civ.  App.)  45  8.  W.  827;  Pad- 
dock V.  Lewis,  18  Tex.  Civ.  App.  265,  35  S, 
W.  320;  Hcdgea  v.  Williams,  26  Tex.  dv. 
App.  551,  04  S.  W.  77.  Her  testimony  there- 
fore is  to  be  treated  as  that  of  a  party  to 
the  suit  and  its  admissibility  must  be  deter- 
mined with  reference  to  the  rules  applicable 
to  the  testimony  of  appellee,  her  husband. 
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The  statute  declares  that  "In  actions  by  or 
against  executors  •  *  *  in  which  Judg- 
ment may  be  rendered  for  or  against  them 
as  such,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transac- 
tion with,  or  statement  by  the  testator 
•  •  *  unless  called  to  testify  thereto  by 
the  opposite  party."  1  Sayles'  Ann.  Civ.  St. 
1897,  art.  2302.  Was  the  testimony  of  appel- 
lee or  tbat  of  bis  wife  as  quoted  as  to  a 
transaction  or  transactions  by  either  of  them 
with  Braden?  We  think  it  must  be  answered 
that  portions  of  the  testimony  of  each  clear- 
ly were  as  to  such  transactions.  "My  hus- 
band," Mrs.  Hobbs  testified,  "would  go  with 
Uncle  Jlmmle  (Braden),  take  him  every  place 
he  wanted  to  go,  and  waited  on  him  all  over 
tlie  place— that  is,  in  feeding  and  tending  to 
all  of  the  stock  and  all  outside  work,  every- 
thing." Going  with  Braden,  taking  him 
from  place  to  place  and  waiting  on  him, 
when  sought  to  be  made  the  basis  of  a  re- 
covery of  compensation  therefor,  certainly 
were  "transactions  with"  Braden.  So,  as 
clearly,  was  carrying  him  "most  every  place 
that  there  was  anything  to  see  to,"  as  testi- 
fied to  by  appellee,  a  transaction  by  him 
with  Braden.  Garwood  v.  Sehllcheumaler, 
25  Tex.  Civ.  App.  176,  60  S.  W.  574;  Wil- 
liams T.  Walden,  82  Ark.  136,  100  S.  W.  900: 
Abbott  ▼.  Stiff  (Tex.  Civ.  App.)  81  S.  W. 
563;  Johnson  v.  Lockhart,  16  Tex.  Civ.  App. 
32,  40  8.  W.  640.  And,  while  not  so  well 
satisfied  about  It,  we  think  appellee's  testi- 
mony that  groceries  purchased  by  him  were 
used  by  Braden  also  was  within  the  inhibi- 
tion of  the  statute.  The  remainder  of  the 
testimony  of  appellee  and  his  wife  admitted 
as  evidence  over  appellant's  objection  we 
think  was  not  Inadmissible  on  the  ground 
stated.  It  was  as  to  what  the  witnesses,  re- 
spectively, did,  and  not  as  to  "transactions 
with"  the  decedent  Potter  v.  Wheat,  53 
Tex.  408.  The  testimony  of  Mrs.  Hobbs  as 
quoted  having  been  objected  to  in  its  entirety, 
and  portions  of  same  being  admissible  and 
other  portions  inadmissible,  did  the  court 
err  in  overruling  the  objection  thereto  and 
in  admitting  the  testimony  as  evidence?  We 
think  not  The  rule  seems  to  be  that  "If 
the  exception  goes  to  the  whole  of  the  testi- 
mony complained  of,  and  a  part  is  admis- 
sible, the  objection  to  the  evidence  will  not 
be  considered."  Dolan  v.  Meehan  (Tex.  Civ. 
App.)  80  S.  W.  101;  Railway  Co.  v.  Frazier 
(Tex.  Civ.  App.)  87  S.  W.  400;  RaUway  Co. 
V.  Cnneo  (Tex.  Civ.  App.)  108  8.  W.  718; 
Wandelohr  v.  Bank  (Tex.  Civ.  App.)  106  8. 
W.  416;  Tnttle  v.  Moody,  100  Tex.  240,  97 
8.  W.  1037;  Rhodes-Haverty  Furniture  Co. 
V.  Henry  (Tex.  Civ.  App.)  67  S.  W.  341;  Rail- 
way Co.  V.  Hall,  31  Tex.  Civ.  App.  464,  72  8. 
W.  1063;  Moore  r.  Bank,  38  U.  S.  302,  10 
L.  Ed.  173.  For  a  like  reason — that  is,  be- 
cause a  portion  of  it  was  admissible— the 
court  did  not  err  in  overruling  appellant's 
objection  to  the  testimony  of  appellee  quoted 


in  said  statem«at    The  assignments  specified 
therefore  must  be  overruled. 

One  Crow  and  his  son  having  testified  to  a 
conversation  they  asserted  they  had  had 
with  appellee.  In  the  course  of  which  appel- 
lee made  certain  statements  tending  to  show 
the  terms  of  the  contract  between  himself 
and  Braden  and  a  compliance  by  the  latter 
with  his  obligations  thereunder,  appellee,  aft- 
er testifying  that  he  had  had  no  such  conver- 
sations with  the  Crows  as  the  one  recount- 
ed by  them,  over  appellant's  objection,  was 
permitted  to  further  testify  as  to  other  and 
different  statements  which  he  asserted  he 
had  made  to  the  Crows  in  a  conversation 
between  himself  and  them.  The  grounds  of 
appellant's  objection  were  that  the  converssi- 
tloD  testified  to  by  appellee  was  another  and 
different  one  from  that  testified  to  by  the 
Crows,  was  self-serving,  and  within  the  In- 
hibition of  the  statute  above  referred  to,  be- 
cause it  detailed  transactions  by  appellee 
with  the  decedent,  Braden,  and  as  well  state- 
ments by  him  in  regard  to  such  transactions. 
If  the  conversation  testified  to  by  appellco 
was  not  the  conversation  testified  to  by  the 
Crows,  the  objection  interposed  by  appellant 
to  appellee's  testimony  should  have  been  sus- 
totned.  But  the  elder  Crow  and  appellee 
both  testified  that  they  had  never  had  more 
than  one  conversation  with  each  other  in- 
volving matters  they  respectively  were  tes- 
tifying about  and  each  denied  that  the  con- 
versation as  detailed  by  the  other  ever  oc- 
curred. If  the  testimony  objected  to,  instead 
of  referring  to  another  and  different  conver- 
sation, .was  appellee's  version  of  the  con- 
versation testified  to  by  the  Crows,  we  tiiink 
it  was  admissible.  1  Elliott  on  Ev.  {  241,  p. 
351;  1  Ency.  of  Ev.p.  608,  note;  Railway  O). 
T.  Frazier  (Tex.  Civ.  App.)  87  8.  W.  400; 
Fidelity  &  Casualty  Co.  v.  Dorough,  107  Fed. 
398,  46  C.  C.  A,  364.  It  was  competent  for 
appellee,  not  only  to  deny  the  statements  In 
the  conversation  attributed  to  him  by  the 
Crows,  but  also  to  support  such  denial  by 
giving  bis  version  of  the  conversation. 
Whether  the  testimony  objected  to  referred 
to  the  conversation  detailed  by  the  Crows  or 
to  another  conversation  presented  a  question 
for  determination  by  the  trial  court  In  ruling 
on  the  admissibility  of  said  testimony.  The 
sufficiency  of  the  predicate  laid  to  Justify 
the  admission  of  the  testimony  Is  attacked 
in  no  other  way  than  by  an  assumption  in 
the  assignment  that  It  was  shown  that  the 
conversation  recounted  by  appellee  occurred 
at  a  time  and  place  different  from  the  time 
and  place  when  and  where  the  conversation 
recounted  by  the  C!rows  occurred.  We  do 
not  think  It  so  Indisputably  appears  from 
the  record.  Both  the  Crows  and  appellee 
testified  tbat  the  conversation  they  reflec- 
tively recounted  occurred  at  the  elder  Crow's 
home.  The  time  it  occurred  was  fixed  by 
the  Crows  as  In  April,  100.5,  while  appellee 
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by  his  testimony  did  not  fix  a  time.  In  the 
condition  stated  of  the  record  we  tbink  the 
assignment  should  be  overruled. 

The  trhU  court  did  not  err  In  Instructing 
the  Jury,  If  they  found  for  appellee,  to  find 
In  his  favor  as  interest  6  per  cent,  on  the 
sum  they  believed  to  be  due  to  blm  by  Bra- 
den  on  December  28,  1905.  Appellant's  con- 
tention, based  on  the  ruling  in  Close  t. 
Fields,  2  Tex.  238,  that,  unless  stipulated  for, 
interest  is  not  recoverable  in  a  suit  for  a 
breach  of  a  verbal  contract,  cannot  be  sus- 
tained in  view  of  the  holding  In  Watklns  v. 
Junker,  90  Tex.  586,  40  S.  W.  11,  and  other 
cases.  See  Weaver  v.  Goodman  (Tex.  Civ. 
App.)  51  S.  W.  862;  Railway  Co.  v.  Tlmon, 
(Tex.  Civ.  App.)  110  S.  W.  83;  Railway  Ck). 
V.  Graves,  45  Tex.  Civ.  App.  375,  101  S.  W, 
488.  In  support  of  the  allegation  in  his  peti- 
tion that  he  had  presented  to  appellant  as 
Braden's  executor  an  account  for  |1,800  cov- 
vering  the  services  on  which  lie  sought  a  re- 
covery, and  that  appellant  as  such  executor 
had  rejected  same,  appellee  offered  as  evi- 
dence an  account,  and  tlie  indorsement  there- 
on, as  follows: 

"Estate  of  James  M.  Braden  to  J.  P. 
Hobbs,  Dr.  To  services  rendered  from  De- 
cember 28th,  1902,  to  December  28th,  1905, 
36  months,  at  $50  per  month,  said  time  be- 
ing employed  In  superintending  his  farms, 
stock,  and  managing  his  business  for  him, 
under  an  agreement  made  by  the  said  James 
M.  Braden,  to  pay  said  Hobbs  and  his  wife, 
and  pay  them  well  if  they  would  move  to  bia 
home  and  care  for  blm,  $1,800. 

"The  State  of  Texas,  County  of  Lamar. 
Before  the  undersigned  authority  this  day 
personally  appeared  J.  P.  Hobbs,  who,  on 
oath,  says  that  the  attached  claim  of  Elj^- 
teen  Hundred  DMlars,  against  the  estate  of 
James  M.  Braden,  deceased,  is  Just,  and 
that  all  legal  offsets,  payments  and  credits, 
known  to  affiant,  have  been  allowed.  J.  P. 
Hobbs. 

"Sworn  to  and  subscribed  before  me,  this 
17th  day  of  April,  A.  D.  1907.  Wm.  Hodges, 
Notary  Public,  Lamar  C!o.,  Tex. 

"The  within  claim  of  J.  P.  Ilobbs  against 
the  J.  M.  Braden  estate  having  been  pre- 
sented to  me  for  allowance,  I'  hereby  reject 
the  same.  G.  W.  Wells,  Executor  of  the  J. 
M.  Braden  Estate." 

The  court  admitted  the  account  as  evi- 
dence, over  appellant's  objection  thereto  on 
the  ground  that  there  was  a  variance  be- 
tween it  and  the  account  declared  upon  in 
the  petition,  in  that  the  account  offered  as 
evidence  was  only  for  services  rendered  to 
Braden  in  superintending  his  farms  and 
managing  his  business,  while  the  account  de- 
clared upon  was  also  for  certain  personal 
services,  manual  labor,  etc.,  alleged  to  have 
been  performed  for  Braden  by  appellee  and 
his  wife.  After  the  court  liad  admitted  as 
evidence  the  account  offered  by  apptellee,  ap- 
pellant asked  the  court  "to  strike  from  the 


record,  exclude,  and  withdraw  from  the  Jury 
all  testimony  of  said  plaintiff  (appellee)  and 
his  wife  Mrs.  Hobbs  as  to  personal  services 
rendered  said  Braden  by  Mrs.  Hobbs  and 
work  and  labor  performed  by  tier  for  him, 
and  all  testimony  as  to  manual  labor  and 
work  performed  by  plaintiff  for  said  Braden 
and  all  services  rendered  by  plaintiff  in  the 
way  of  waiting  upon  him  and  personal  care 
and  attention  rendered  by  plaintiff  to  said 
Braden,"  upon  the  ground  that  the  account 
.proven  to  have  been  presented  to  and  re- 
jected by  him  as  executor  "did  not  contain 
any  charge  for  such  labor,  personal  care,  and 
attention  and  services,  but  was  only  for  serv- 
ices rendered  by  plaintiff  tn  superintending 
said  Braden's  farms  and  stock  and  managing 
his  business  for  him."  The  court  overruled 
the  motion,  and  also  refused  to  instruct  the 
Jury,  as  appellant  requested  him  to  do,  not 
to  find  for  appellee  anything  on  account  of 
bis  wife's  services  "in  keeping  house  for  and 
waiting  upon  Braden,  nor  for  manual  lalwr 
and  services  rendered  said  Braden  by  plain- 
tiff." 

In  passing  upon  the  assignments  presenting 
for  revision  the  action  of  th«  court  In  the 
particulars  Just  stated,  it  is  proper  first  to 
determine  whether  the  claim  made  the  basis 
of  appellee's  suit  was  such  a  claim  as  mast 
have  been  rejected  by  the  executor  before 
a  suit  could  be  maintained  on  it  1  Sayles' 
Ann.  Civ.  St.  1895,  art  2082;  Thompson, 
Adm'r,  V.  Branch's  Adm'r,  35  Tex.  25;  Bal- 
lard V.  Murphy  (Tex.  App.)  15  S.  W.  42.  The 
claim  was  "for  money  against  an  estate" ; 
and  the  amount,  if  any.  Justly  due  appellee 
on  It,  though  unliquidated,  was  capable  of 
ascertainment  by  proof  made  in  the  ordinary 
way.  If  we  regarded  the  question  presented 
as  an  open  one,  keeping  in  mind  the  purposes 
of  the  statute  (Graham  v.  Vining,  1  Tex.  644 ; 
Garrett  v.  Gaines,  6  Tex.  441),  we  would  be 
strongly  Inclined  to  hold  the  claim  to  be  one 
which  must  have  been  presented  to  and  re- 
jected by  the  executor  before  the  suit  could 
be  maintained.  But  it  seems  to  be  settled 
that  claims  for  unliquidated  amounts  need 
not  be  so  presented  and  rejected  as  a  pre- 
requisite to  the  holder's  right  to  sue  there- 
on. Evans  T.  Hardeman,  15  Tex.  483;  Fer- 
rlU's  Adm'x  v.  Mooney's  Ex'rs,  33  Tex.  224; 
Sutton  V.  Page,  4  Tex.  142 ;  King's  Adm'r  v. 
C^ssidy's  Adm'r,  36  Tex.  538;  Blum  v.  Wel- 
borne,  58  Tex.  159.  In  the  Evans-Hardeman 
Case,  cited  above,  Evans  had  located  a  land 
certificate  for  Hardeman,  and  for  his  services 
was  to  have  one-half  of  the  land.  The  loca- 
tion as  made  was  not  satisfactory  to  Harde- 
man, but  he  accepted  it  as  a  performance  on 
the  part  of  E>vans  of  Us  obligation  under 
the  contract  between  them  covering  the  lo- 
cation of  the  certificate  on  Evans'  guaranty 
to  him  of  $1  per  acre  for  his  part  of  the  land 
located.  Evans  expected  to  negotiate  a  sale 
of  the  land  in  New  York,  but  died  before  he 
had  done  so.    The  suit  was  by  Hardeman 
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against  Evans'  administrator  on  Evans'  gnar- 
anty  for  tbe  difference  between  the  market 
value  of  tbe  land  and  its  value  at  $1  per 
acre.  Hardeman  having  recovered  a  Judg- 
ment, on  appeal  It  was  objected  that  his 
claim  had  not  been  presented  to  Evans'  ad- 
ministrator before  the  suit  thereon  was  com- 
menced. In  disposing  of  this  objection  the 
court  said:  "It  Is  a  sufficient  answer  that 
the  petition  was  framed  with  a  double  as- 
pect In  req)ect  to  the  relief  sought  In 
the  aspect  in  which  It  was  maintainable,  and 
was  maintained,  it  was  a  demand  for  uncer- 
tain or  unliquidated  damages,  being  the 
amount  which  the  land  fell  short  in  value 
of  the  sum  of  $1  per  acre,  and  being  a  sum 
which  was  uncertain,  and  could  only  be  ren- 
dered certain  by  proof,  It  was  not  necessary 
that  it  should  have  been  presented  to  the 
administrator  for  allowance."  In  Ferrill's 
Adm'r  v.  Mooney's  Ex'r,  supra,  the  action 
was  to  recover  the  value  of  certain  hogs  be- 
longing to  the  Ferrlll  estate  alleged  to  have 
been  killed  by  Mooney  in  his  lifetime.  The 
claim  had  been  presented  to  and  rejected  by 
Mooney's  executor,  but  suit  thereon  had  not 
been  commenced  within  90  days  after  it  was 
so  rejected,  as  was  required  by  the  statute. 
In  passing  upon  a  question  made  as  to  wheth- 
er It  was  necessary  that  tbe  claim  should 
have  been  presented  to  and  rejected  by  the 
executor  before  a  suit  thereon  could  be  main- 
tained, the  court  said:  "Tbe  words  'claim 
for  money*  have  received  the  construction  of 
this  court  to  mean  liquidated  claims.  Hall 
V.  McCormick,  7  Tex.  275.  It  certainly  could 
not  be  in  the  minds  of  the  Legislature  to 
cause  a  party  to  make  oath  as  to  the  amount 
due  on  a  dalm'  upon  which  there  bad  been 
no  agreement  between  the  parties,  and  thus 
open  a  door  to  perjury,  and  to  favor  a  per- 
son In  an  Inverse  ratio  to  his  conscience." 
If,  as  seems  to  be  the  case,  the  effect  of  the 
decisions  cited  is  to  hold  the  statute  opera- 
tive only  when  the  claim  for  money  is  a  liq- 
uidated one,  it  is  clear  that  appellee's  claim 
was  not  within  the  statute,  and,  as  a  pre- 
requisite to  a  suit  thereon,  need  not  have 
been  rejected  by  appellant  as  Braden's  ex- 
ecutor. As,  out  of  respect  to  what  we  be- 
lieve to  be  the  construction  placed  upon  tbe 
statute  by  the  Supreme  Court  in  the  cases 
dted  above,  we  feel  constrained  to  hold  that 
the  claim  sued  upon  was  one  which  need  not 
have  been  presented  to  the  executor,  it  is  un- 
necessary to  determine  whether  on  the 
grounds  urged  the  claim  rejected  by  the 
executor  should  have  been  excluded  as  evi- 
dence or  not 

We  do  not  think  tbe  charge  of  the  court 
was  erroneous  in  the  particular  pointed  out 
In  the  eighth  assignment,  nor  do  we  think 
the  court  erred  in  refusing  to  give  to  tbe 
Jury  the  special  charge  requested  by  appel- 
lant referred  to  In  his  tenth  assignment 
Both  of  said  assignments  therefore  are  over- 


ruled, as  Is  also  the  twelfth,  which  questions 
the  sufficiency  of  the  evidence  to  support  the 
verdict  of  the  Jury.  The  evidence  as  It  ap- 
pears In  the  record  we  think  is  sufficient 
to  support  the  amount  found  In  appellee's 
favor. 
The  Judgment  is  affirmed. 

HODGES,  J.,  disqualified,  and  not  sitting. 


BLEDSOB  V.  HANET. 

(Court  of  Civil  Appeals  of  Texas.    Oct  27,  1909. 

Rehearing  Denied  Nov.  24,  1909.) 

1.  Acknowledgment  (J  54*)— Admissibilitt 

OF  INSTBUMENT  IN  EVIDENCE— "ACKNOWI,- 
EDOED  IN  THE  MANNBB  PBOVIDED  BV  THE 

Laws,"  etc. 

Saylea'  Ann.  Civ.  St.  1897,  art  2312,  pro- 
vides for  the  introduction  of  every  -instrument 
which  is  permitted  or  required  to  be  recorded, 
and  which  has  been  recorded  after  being  "ac- 
knowledged in  the  manner  provided  by  the  laws 
in  force  at  the  time  of  its  registration."  Held, 
that  the  quoted  words  mean  not  only  that  the 
certificate  of  acknowledgment  itself  must  be  for- 
mal, but  also  that  the  officer  taking  tbe  same 
must  have  had  authority  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  Sf  278,  279 ;   Dec.  Dig.  §  54.*] 

2.  ACKNOWLEDOUENT   (|   6*)— EVIDENCE. 

Under  Act  April  23,  1907  (Laws  1907,  p. 
308.  c.  165),  amending  Sayles'  Ann.  Civ.  St. 
1887,  art.  2312,  providing  that  after  an  hi- 
strument  has  been  recorded  for  10  years  it  shall 
be  no  objection  to  its  admission  in  evidence,  or 
to  that  of  a  certified  copy  thereof,  that  the  cer- 
tificate of  acknowledgment  is  not  in  form  and 
substance  such  as  required  by  law,  a  deedi  or 
certified  copy  thereof,  which  has  l)een  recorded 
for  10  years,  is  admissible  in  evidence  whether 
duly  awnowiedged  or  not. 

(EJd.  Note.— For  other  cases,  see  Acknowledge 
ment  Cent  Dig.  {  57 ;   Dec.  Dig.  f  6.*] 

3.  Taxation   (8    805*)— Tax   Title— Limita- 
tions. 

Tbe  possession  of  land  under  a  tax  deed 
is  not  adverse  to  the  owner  during  the  two  years 
within  which  the  land  may  be  redeemed,  and 
limitations  do  not  run  during  that  time. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  g  805.»] 

Appeal  from  District  Court,  Lubbock  Coun- 
ty;  L.  S.  Kinder,  Judge. 

Action  by  Jasper  N.  Haney  against  W.  E. 
Bledsoe.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Geo.  L.  Beatty  and  John  R.  McGee,  for  ap- 
pellant Bean  &  Klett,  H.  C.  Randolph,  and 
Dlllard  &  Dillard,  for  appellee. 

RICE,  J.  This  is  an  action  of  trespass  to 
try  title,  brought  in  tbe  usual  form  by  ap- 
pellee against  appellant  for  the  title  and  pos- 
session of  80  acres  of  land  In  Lubbock  coun- 
ty, Tex.  The  defendant  answered  by  plea  of 
not  guilty  and  the  five-year  statute  of  limita- 
tions. Tbe  case  was  tried  by  the  court  with- 
out a  Jury,  resulting  in  a  Judgment  in  favor 
of  appellee,  from  which  this  appeal  is  prose- 
cuted. 


•VOr  otliv  caMs  je«  same  topio  and  lectlon  NUMBBH  In  D«o.  *  Am.  Dies.  1907  to  date,  *  Reporter  Indez^ 
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The  appellee  showed  title  from  the  sorer- 
elgnty  of  the  soil  to  himself  by  deeds  properly 
recorded,  and  the  Judgment  rendered  in  his 
favor  ia  proper,  provided  the  action  of  the 
conrt  was  correct  in  excluding  a  deed  offered 
in  evidence  by  appellant,  showing  an  out- 
standing legal  title  in  one  Thomas  W.  Camp- 
bell to  the  land  in  controversy,  or  the  conclu- 
sion of  the  court  to  the  effect  that  the  statute 
of  limitations  did  not  apply. 

Appellant  contends  by  bis  first  assignment 
that  the  trial  court  erred  in  refusing  to  ad- 
mit in  evidence  the  deed  from  Charles  W. 
Liudiey  and  Marian  T.  Iiindley,  his  wife, 
purporting  to  convey  said  land  to  Thomas  W 
Campbell,  dated  the  14th  day  of  February, 
1881,  and  recorded  in  the  proper  county  on 
the  24th  of  February  next  thereafter,  con- 
tending by  bis  proposition  thereunder  that, 
if  the  same  had  been  so  admitted,  it  would 
have  shown  a  conveyance  of  an  outstanding 
legal  title  to  the  land  In  controversy  to  said 
Campbell,  long  prior  to  the  time  when  plain- 
tiff acquired  the  deed  under  which  he  claims 
from  said  Lindley.  On  the  trial  the  defend- 
ant offered  in  evidence  a  deed  from  Lindley 
and  wife  of  Park  county,  in  the  state  of  Indi- 
ana, conveying  the  land  Involved  to  Thomas 
W.  Campbell.  This  deed  was  acknowledged 
by  Iiindley  and  wife  before  Jolm  J.  Woody,  a 
justice  of  the  peace  in  and  for  said  county  on 
the  14th  day  of  February,  1881,  and  duly  re- 
corded on  the  24th  day  of  February,  1881,  in 
the  proper  county ;  but  the  certificate  of  ac- 
knowledgment was  defective  and  not  in  ac- 
cordance with  our  statute.  At  the  time  this 
acknowledgment  was  taken,  no  officer  was  au- 
thorized outside  of  this  state  to  take  acknowl- 
edgments to  deeds  of  lands  in  tltis  state,  ex- 
cept a  notary  public,  the  clerk  of  a  court  of 
record,  or  a  commissioner  of  deeds  for  this 
state.  Appellee  therefore  contends  that  the 
action  of  the  court  in  excluding  said  deed 
so  offered  in  evidence  was  correct;  said  ac- 
knowledgment having  been  taken  by  an  In- 
diana justice  of  the  peace  who  was  not  au- 
thorized so  to  do.  But  appellant  Insists 
that,  notwithstanding  this  fact,  the  same 
should  have  been  admitted  in  evidence,  be- 
cause the  act  of  the  Thirtieth  Iiegislature 
approved  April  23,  1907  (Laws  1907,  p.  308, 
c.  165),  so  changed  the  law  as  to  permit  its 
introduction,  by  providing  for  the  admission 
In  evidence  of  any  deed  which  may  have  been 
actually  recorded  for  a  period  of  10  years  In 
the  proper  county,  irrespective  of  whether 
the  same  was  proved  or  acknowledged  in  the 
manner  provided  by  the  laws  of  this  state  or 
not.  The  act  in  question  reads  as  follows, 
to  wit: 

"Section  1.  That  article  2312  of  the  Re- 
vised Civil  Statutes  of  the  State  of  Texas,  be 
and  the  same  is  hereby  amended  so  as  here- 
after to  read  as  follows,  to  wit:  "Art.  2312. 
Every  instrument  of  writing  which  is  permit- 
ted or  required  by  law  to  be  recorded  In  the 
office  of  the  clerk  of  the  county  court,  and 
which  has  been  or  hereafter,  may  be  so  record- 


ed, after  being  proved  or  acluiowledged  in  tbe 
manner  provided  by  the  laws  of  this  state  in 
force  at  the  time  of  its  registration,  or  at  the 
time  it  was  proved  or  acknowledged,  or  every 
instrument  which  has  been  or  hereafter  may 
be  actually  recorded  for  a  period  of  ten  years 
in  the  book  used  by  said  clerk  for  the  record- 
ing of  such  instruments,  whether  proved  or 
acknowledged  in  such  manner  or  not,  shall 
be  admitted  as  evidence  in  any  suit  in  this 
state  without  the  necessity  of  proving  its 
execution;  provided  no  claim  adverse  or  In- 
consistent to  the  one  evidenced  by  such  in- 
strument shall  have  been  asserted  during 
that  ten  years;  provided,  that  the  party  to 
give  such  instrument  in  evidence  shall  file 
the  same  among  the  papers  of  the  suit  in 
which  he  proposes  to  use  it,  at  least  three 
days  before  tbe  commencement  of  the  trial  of 
such  suit,  and  give  notice  of  such  filing  to  the 
opposite  party  or  his  attorney  of  record ;  and 
unless  such  opposite  party,  or  some  other  per- 
son for  him,  shall,  within  three  days  before 
tbe  trial  of  the  cause,  file  an  affidavit  stat- 
ing that  he  believes  such  Instrument  of  writ- 
ing to  be  forged.  And  whenever  any  party 
to  a  suit  shall  file  among  the  papers  of  tbe 
cause  an  affidavit  stating  that  any  instrument 
of  writing,  recorded  as  aforesaid;  has  been 
lost,  or  that  he  cannot  procure  the  original, 
a  certified  copy  of  tbe  record  of  any  such  in- 
strument shall  be  admitted  in  evidence  in 
like  manner  as  the  original  could  be.  And 
after  such  instrument  shall  have  been  actu- 
ally recorded  as  herein  provided  for  a  period 
of  ten  years,  it  shall  be  no  objection  to  the 
admission  of  same,  or  a  certified  copy  there- 
of, as  evidence,  that  the  certificate  of  the 
officer  who  took  such  proof  or  acknowledg- 
ment, is  not  in  form  or  8ul>stance  such  as  re- 
quired by  the  laws  of  this  state,  and  said 
instrument  shall  be  given  the  same  effect  as 
if  it  were  not  so  defective. 

"Sec.  2.  Tbe  fact  that  there  are  no  ade- 
quate laws  to  relieve  persons  whose  titles 
to  their  lands  have  l>een  clouded  by  Insuffi- 
cient acknowledgmfflits  and  proofs  taken  and 
made  by  ignorant  and  incompetent  officers, 
creates  an  imperative  public  necessity  for  the 
suspension  of  the  constitutional  rule  requir- 
ing biiis  to  be  read  on  three  several  days, 
and  an  emergency  exists  tliat  this  act.  take 
effect  and  be  in  force  from  and  after  its 
passage,  and  it  Is  so  enacted." 

It  will  be  observed  that  the  first  clause  of 
said  act  is  not  essentially  different  from  the 
old  law.  The  second  clause,  however,  pro- 
vides for  a  different  contingency  entlrely 
from  the  first,  and  seems  to  x>ermit  the  intro- 
duction In  evidence  of  every  instrument  which 
has  been  or  may  hereafter  be  actually  record- 
ed for  a  period  of  10  years  In  tbe  record  of 
deeds  by  the  clerk.  Irrespective  of  whether 
the  same  may  liave  been  proven  or  acluiowl- 
edged in  the  manner  required  by  law  or  not, 
provided  no  claim  adverse  or  inconsistent 
with  the  one  evidenced  by  such  instrument 
shall  have  been  asserted  during  that  10  years. 
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Tbe  question  therefore  for  consideration  Is: 
Wbat  is  meant  by  this  new  clause,  and  what 
construction  must  be  given  to  Its  words?  It 
Is  evident  that  the  Legislature  intended  to 
malie  a  radical  departure  from  the  system 
preTalllng  In  the  introduction  of  recorded 
Instruments  in  evidence  at  the  time  of  Its 
adoption.  The  old  law  (article  2312  of  the 
Revised  Statutes)  permitted  the  Introduc- 
tion in  evidence  of  every  instrument  of  writ- 
ing which  was  permitted  or  required  by  law 
to  be  recorded  In  the  office  of  the  clerk  of  the 
county  court,  and  which  has  been  or  may  be 
BO  recorded  after  being  proven  or  acknowl- 
edged "in  the  manner  provided  by  the  laws 
in  force  at  the  time  of  Its  registration,"  and 
the  expression  "In  the  manner  provided  by 
the  laws  in  force  at  the  time  of  Its  registra- 
tion" has  been  oftentimes  construed  to  mean, 
not  only  that  the  certificate  itself  must  be 
formal,  but  that  the  officer  taking  the  same 
must  have  the  authority  and  power  so  to  do, 
and,  if  It  appeared  from  the  certificate  that 
the  officer  taking  the  same  was  not  so  au- 
thorized, the  instrument  so  oflTered  would  be 
rejected,  notwithstanding  the  fact  it  may 
have  been  duly  recorded. 

In  Craddock  v.  Merrill,  2  Tex.  494,  Judge 
Lipscomb,  speaking  with  reference  ^o  the  ex- 
ecution of  a  bond,  where  the  same  was  at- 
tested by  two  subscribing  witnesses  and 
where  there  had  been  no  effort  to  prove  the 
execution  by  either  of  said  witnesses,  nor 
was  any  evidence  offered  that  said  testimony 
could  not  be  procured,  it  having  been  admit- 
ted to  record  on  the  certificate  of  the  officer 
who  certified  that  he  was  the  presiding  Judge 
of  the  county  court  of  Searcy  county  In  the 
state  of  Arkansas,  before  whom  the  same 
was  acknowledged,  said:  "There  seems  to 
be  an  insuperable  objection  to  the  admissi- 
bility of  the  evidence  as  offered.  It  was  not 
proven  in  any  way  required  by  the  laws  of 
this  state,  nor  in  accordance  with  the  known 
rules  of  evidence.  It  was  not  proven  that 
the  subscribing  witnesses  were  dead  or  be- 
yond the  Jurisdiction  of  the  court,  so  that 
their  testimony  could  not  be  had.  This  was 
an  essential  requisite  to  open  the  way  for 
secondary  evidence.  The  bond  acquired  no 
authenticity  from  having  been  In  point  of 
fact  recorded,  because  It  was  not  proven  in 
the  mode  required  for  its  admission  to  rec- 
ord. It  was  not  acknowledged  before  any 
officer  known  to  our  laws,  nor  was  it  proven 
by  one  of  the  subscribing  witnesses,"  etc. 
So,  here,  it  was  held  that  the  execution. of 
the  bond  was  not  proven  In  the  manner  re- 
quired by  the  laws  of  this  state,  and  there- 
fore it  was  not  admissible  in  evidence;  thus 
holding  that  the  words  "not  proven  in  the 
manner  required  by  the  laws  of  this  state" 
not  only  had  reference  to  the  manner  of  the 
taking  of  the  acknowledgment,  but  went 
farther,  and  embraced  the  authority  of  the 
<Mcer  who  took  the  same.  Mr.  Webster  de- 
fines the  word  "manner"  as:  "Mode  of  ac- 
tion;  way  of  performing  or  effecting  any- 


thing; method;  style;  form  or  fashion."  In 
the  Century  Dictionary  (volume  5)  it  is  said 
the  word  "manner"  means,  first:  "The  way 
in  which  an  action  is  performed;  method  of 
doing  anything;  mode  of  proceeding  in  any 
case  or  situation;   mode;   way;    method." 

So,  it  seems  to  us,  the  expression  "wheth- 
er proved  or  acknowledged  in  such  manner 
or  not,"  used  in  the  new  statute,  was  certain- 
ly intended  by  the  lawmakers  to  have  the 
same  force  and  effect  as  the  same  expression 
in  the  old  statute,  and  we  have  seen  that  in 
the  old  this  expression  was  held  to  apply, 
not  only  to  the  formality  of  certifying  what 
was  done  by  the  officer,  but  as  well  to  the 
power  of  the  officer  to  take  acknowledgment 
of  the  person  to  the  instrument.  Besides, 
if  we  give  to  these  words  their  usual  and 
ordinary  signification  and  the  meaning  at- 
tached to  them  by  the  lexicographers,  the 
expression  must  be  held,  in  our  Judgment,  to 
mean  the  way  in  which  acknowledgments 
had  formerly  been  taken — the  mode  of  pro- 
ceeding In  such  cases,  which  the  Legislature 
seems  to  have  intended  to  dispense  with. 
The  last  clause  of  the  first  section  of  this 
act,  which  provides  that  it  shall  be  no  ob- 
jection to  the  admission  of  the  same  or  cer- 
tified copy  thereof  as  evidence  that  the  cer- 
tificate of  the  officer  who  took  such  proof  or 
acknowledgment  is  not,  in  form  or  substance, 
such  as  required  by  the  laws  of  this  state, 
and  such  instrument  shall  be  given  the  same 
effect  as  if  It  were  not  so  defective,  does 
not,  we  think,  militate  against  this  position, 
but  rather  tends  to  strengthen  it,  as  this 
clause  refers  alone  to  the  character  of  the 
certificate  to  the  instrument,  and  d»es  not 
relate  to  the  authority  of  the  officer  taking 
It  We  therefore  hold  that  by  this  act  the 
Legislature  clearly  intended  to  provide  for 
the  introduction  in  evidence  of  deeds  which 
have  been  recorded  in  the  proper  office,  un- 
der two  separate  and  distinct  conditions: 
First,  every  Instrument  which  may  have 
been  recorded  after  being  properly  acknowl- 
edged, as  required  by  law,  before  the  prop- 
er officer;  second,  every  instrument  which 
had  been  actually  recorded  for  a  period  of 
10  years,  whether  the  same  had  been  prop- 
erly acknowledged  in  accordance  with  law 
or  not.  So  believing,  we  sustain  said  assign- 
ment, and  hold  that  the  court  erred  in  ex- 
cluding said  deed. 

By  his  third  assignment  of  error  appellant 
insists  that  the  court  erred  in  holding  that 
appellee's  alleged  cause  of  action  was  not 
barred  by  the  statute  of  limitatlou  of  five 
years,  pleaded  and  proven  by  the  defendant 
on  the  trial  of  this  case.  Appellant  intro- 
duced in  evidence  a  tax  deed  from  the  sher- 
iff of  Lubbock  county  conveying  the  laud  in 
controversy  to  Geo.  L.  Beaty,  of  date  May  7, 
1901,  and  duly  registered  on  the  18th  day  of 
July,  "1901;  a  deed  from  Beaty  purporting  to 
convey  the  same  land  to  himself,  of  date 
January  3,  1903,  filed  for  record  same  day 
and  duly   recorded   January   6,   1903,   and 
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showed  that  he  and  his  vendor  bad  said  land 
Inclosed  and  actually  and  continuously  used 
and  occupied  the  same,  claiming  title  thereto 
during  the  period  covered  thereby,  and  had 
paid  all  taxes  thereon  for  the  years  1900  to 
1907,  Inclusive.  The  suit  was  filed  June  19, 
1907,  thus  embra<;lng  a  period  of  more  than 
seven  years  that  be  had  held  same  before 
the  filing  of  this  suit.  Appellee  contends, 
however,  that  the  ruling  of  the  court  hold- 
ing that  the  statute  of  limitations  did  not  ap- 
ply to  and  therefore  bar  him  of  the  right  of 
recovery  was  correct,  for  the  reason  that  ap- 
pellant's claim  was  based  on  a  tax  deed 
from  the  sheriff  to  Beaty,  and  that  In  such 
cases  the  five-year  statute  of  limitations  did 
not  begin  to  run  until  two  years  after  the 
execution  of  said  sherlfTs  deed  to  Beaty, 
during  which  time  the  owner  of  said  land 
bad  the  right  of  redemption,  and  that  such 
period  of  two  years  should  be  excluded  from 
the  computation.  If  this  is  true,  then  It 
appears  that  defendant's  holding  was  not 
for  a  period  of  five  years,  as  contemplated 
by  the  statute.  We  are  Inclined  to  agree 
with  appellee  in  this  'contention,  and  to  hold 
that  the  court  did  not  err  in  this  respect 
In  the  case  of  Beatty  v.  O'Harrow,  109  S. 
W.  '414,  in  which  a  writ  of  error  was  denied 
by  the  Supreme  Court,  it  was  held,  as  shown 
by  the  syllabus  thereof,  that  the  possession 
by  a  purchaser  of  land  sold  for  taxes  Is  not 
adverse  to  the  owner  during  the  two  years 
from  the  execution  of  the  deed  within  which 
the  land  may  be  redeemed,  and  limitation 
does  not  begin  to  run  against  the  owner  be- 
fore the  expiration  of  the  redemption  pe- 
riod, citing  in  support  thereof  Davis  v. 
Hurst,  14  S.  W.  610,  which  last  decision  was 
approved  by  the  Supreme  Court  The  law 
provides  that  the  owner,  during  said  two 
years,  shall  have  the  right  to  redeem,  and 
during  such  t>erlod  It  is  evident  that  there 
can  be  no  adverse  holding  under  the  stat- 
ute of  limitation.  The  action  of  the  court 
holding  that  the  statute  was  not  applicable 
.  Is  correct  We  therefore  overrule  this  as- 
signment 

On  account,  however,  of  the  error  hereto- 
fore pointed  out,  the  judgment  of  the  court 
below  Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
GRAVES. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  6, 
1909.) 

1.  Master  and  Servant  ({  92*)— Accidknt  to 
Railroad  Euplot£— Nequqencb  in  Pbo- 
viDiNo  Medical  Attention. 

A  railroad  employ^  contributed  monthly  to 
a  fund  for  the  relief  of  injured  employte  under 
a  contract  with  the  railroad  company.  An  ac- 
cident to  such  employe  happened  about  6  p.  m., 
and  he  was  not  carried  to  the  place  where  the 


comiMny's  nearest  local  sar^eon  resided  till 
next  morning  about  6  or  8  a.  m.,  and  no  effort 
was  made  to  hare  him  conveyed  there,  tboufh 
there  was  an  engine  at  liand  on  which  he  might 
have  l>een  taken  within  two  or  three  hours  aft- 
er the  accident  Held,  that  it  was  defendant's 
duty,  notwithstanding  a  rale  of  Its  hospital  de- 
partment requiring  removal  of  injured  employte 
on  the  first  train,  to  have  exercised  ordinary 
care  to  have  carried  plaintlfF  to  snch  place  with- 
in a  reasonable  time  after  his  injury,  or  to  have 
provided  him  with  as  skillful  treatment  where 
he  was  as  he  would  have  received  if  be  bad  l>een 
carried  on  the  first  train  pursuant  to  such  rule. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  1 143 ;  Dec  Dig.  (  92.*] 

2.  Master  and  Servant  ({  293*)— Accident 
TO  Railroad  e:uflot£  —  Neouoence  in 
Providing  Medioal  Attention— Instbxjo- 
tions. 

There  being  evidence  warranting  the  jury  in 
concluding  that  a  rule  pursuant  to  which  plain- 
tiff was  carried  by  the  first  train  to  the  place 
where  defendant's  nearest  local  surgeon  resided 
was  reasonable,  and  that  a  competent  physician 
and  surgeon  gave  plaintiff  prompt  and  proper 
medical  attention  at  the  place  where  he  was 
hurt,  such  as  he  would  have  received  at  the 
hands  of  defendant's  local  surgeon,  and  that  the 
latter  in  conjunction  with  another,  within  a 
reasonable  time  after  his  arrival  on  the  train, 
gave  him  proper  attention,  it  was  error  to  refuse 
a  charge  exonerating  defendant  from  liability 
if  the  evidence  established  such  a  state  of  &cts. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1148;  Dec.  Dig.  S  293.*] 

3.  "Depositions  ((  75*)— Sdfficienct  or  Ceb- 

tificate. 

The  caption  of  a  deposition  recited  that, 
pursuant  to  the  commission  and  interrogatories, 
a  notary  summoned  the  witness  before  him,  and 
that  he  was  "first  duly  sworn  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the 
truth."  lien  followed  the  answers  to  the  di- 
rect interrogatories,  sl^ed  "W.  C.  G.,  Witness," 
with  the  following  jurat:  "SulMcribed  and 
sworn  to  l)efore  me,"  etc  Following  answers 
to  cross-interrogatories  were  likewise  signed,  fol- 
lowed by  a  jurat  identical  with  the  last  quoted. 
The  notary's  certificate  showed  that  defendant 
"was  by  me  duly  sworn  to  testify  the  truth,  the 
whole  truth  and  nothing  but  the  truth  in  the 
case  mentioned  in  the  caption" ;  that  the  dep- 
osition was  reduced  to  writing  on  a  typewriter 
by  the  notary  in  the  presence  of  defendant  who 
subscribed  the  same  in  the  notary's  presence, 
etc.  Held,  that  the  statutory  requirement  that 
the  certificate,  either  alone  or  considered  with 
the  caption,  must  show  that  answers  to  the  in- 
terrogatories and  cross-interrogatories  were  sign- 
ed and  sworn  to  by  the  witness  before  the  officer 
taking  the  deposition,  was  not  complied  with. 

[Ed.  Note. — For  other  cases,  see  Depositions. 
Cent  Dig.  H  18^189 ;    Dec  Dig.  {  75.*] 

4.  Courts  (8  91*)— Previous  Decision  of  Su- 
preme Court  Controlling  in  Court  or 
Civil  Appeals. 

It  is  the  duty  of  the  Court  of  C^vil  Appeals 
to  follow  rulings  of  the  Supreme  Court,  though 
it  might  have  reached  a  different  conclusion  had 
the  question  been  presented  as  an  original  prop- 
osition. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  J8  325,  326 ;   Dec.  Dig.  {  91.*] 

5.  Evidence  (|  512*)— Expert  Opinion  ab  to 
Medical  Treatment. 

While  expert  testimony  is  admissible  to 
prove  the  character  of  treatment  which  should 
be  given  a  patient,  or  the  probable  effect  of  the 
lack  thereof,  the  opinion  of  an  expert  as  to 
whether  another  physician  should  or  should  not 


•For  otiisr  cases  s^  sam*  topic  and  ssctlon  NUMBER  to  D«c.  *  Am.  Digs.  UOT  to  date,  *  Kaportar  IndUM 
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have  gone  to  a  patient  under  particular  circum- 
stances is  inadmissible. 

[Ed.    Note.— For   other  cases,    see   XMdence, 
Cent.  Dig.  g  2316 ;   Dec.  Dig.  {  512.*] 
6l  Mabteb  and  Sebvant  (J  270*)— Injury  to 

Railboad  EMPLOTt— Nbgliqencb  in  Pbo- 

viDiso  MzDicAi.  Attention— Evidence. 
In  a  suit  against  a  railroad  for  negligence 
in  providing  an  injured  employe  with  medical 
attention,  the  testimony  of  a  witness  that  at 
plaintiff's  request  he  notified  defendant's  local 
agent  of  the  injury  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  913 ;   Dec-  W8-  *  270.*] 

7.  EVIDENCE  (8  317*)— Heabsat- Statements 
BT  Pebson  Otheb  than  Pabtt  Testiftinq. 

In  a  suit  against  a  railroad  for  negligence 
in  providing  an  injured  employe  with  medical 
attention,  testimony  of  plaintiff  that  in  reply 
to  messages  sent  to  defendant's  local  agent  a 
third  person  told  him,  shortly  after  he  was  in- 
jured, that  the  agent  would  have  a  train  up  from 
the  place  where  defendant's  nearest  local  sur- 
geon resided  at  9  o'clock  that  night,  and  take 
him  there ;  that  after  he  failed  to  get  out  at 
9  o'clock  he  had  such  person  make  from  three 
to  six  trips  to  the  agent ;  and  that,  in  response 
to  messages  sent  to  the  agent  by  this  person  on 
these  trips,  the  latter  told  him  that  the  agent 
said,  "They  would  have  a  train  and  that  it 
should  have  gone,"  and  also,  "We  will  have  a 
train  stop  at  a  certain  street  and  give  four  blasts 
of  the  whistle  and  wait  until  he  (plaintiff)  can 
be  carried  on  the  cot;  that  he  had  gone  to  his 
house  and  got  a  cot  to  put  him  on  early  in  the 
evening."  Held,  that  the  testimony  was  hear- 
say. 

[Ed.   Note. — For  other   cases,    see   Evidence, 
Gent.  Dig.  SI  1174-1192;   Dec.  Dig.  {  817.*] 

8.  Evidence  (S  556*)— Opinion  Evidence— 
Heabaat — Statements  in  Mrdioai.  Books. 

In  a  suit  against  a  railroad  for  negligence 
iu  providing  medical  attention  for  an  employe, 
injured  in  the  knee,  a  physician  testifying  for 
plaintiff  was  permitted,  after  stating  that  a 
compound    comminuted   fracture   not   receiving 

£  roper  attention  for  a  period  of  15  hours  would 
i  a  great  deal  more  likely,  if  not  practically 
certain,  to  become  infected,  and  by  reason  of 
the  weakened  condition  of  the  patient  render 
him  more  easily  a  prey  to  septic  germs,  and 
that  these  germs  multiply  rapidly  in  a  proper 
soil  like  hlood  and  serum,  and  to  further  state 
"so  that  from  a  single  germ,  according  to  I^och, 
in  24  hours  more  than  8,000,000  would  develop. 
They  divide  themselves  by  fission  once  every 
hour."  Held,  that  this  testimony  was  hearsay ; 
the  witness'  statement  not  purporting  to  be  an 
expression  of  his  own  opinion  or  knowledge  of 
the  subject  on  which  he  was  speaking,  but  that 
of  the  person  Koch. 

[E!d.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  8  2377;   Dec.  Dig.  g  556.*] 

9.  Tbiai,  (8  260*)— Refusal  of  Special  Chab- 
CES  Covered  bt  Main  Charge  and  Otbeb 
Speciai.  Chakoes  Given. 

No  error  can  be  predicated  on  the  refusal 
of  special  charges  sufficiently  covered  by  the 
court's  main  charge  and  other  special  charges 
given. 

[E6.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  8  651;   Dec  Dig.  8  260.*] 

10.  Triai,  (8  233*)— Mislbadinq  Instbuctions 
— Statement  as  to  Issues  Withdrawn. 

To  dvoid  the  probability  of  misleading  the 
jury,  they  should  not  be  instructed  that  all  other 
issues  raised  by  the  pleadings,  other  than  those 
submitted,  are  withdrawn  from  their  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8i  527-530;   Dec.  Dig.  8  233.*] 


Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  George  W.  Graves  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  •  From  a  Judgment  for  plalntiflF,  de- 
fendant appeals.    Reversed. 

Coke,  Miller  &  Coke  and  Ramsey  &  Odell, 
for  appellant  C.  B.  Stuart  and  Collins  & 
Cummlngs,  for  appellee. 

TALBOT,  J.  Appellee  sued  appellant  to 
recover  damages  alleged  to  have  been  sus- 
tained by  him  on  account  of  the  loss  of  bis 
leg  as  a  result  of  the  negligence  of  appel- 
lant In  not  using  reasonable  diligence  to  pro- 
vide him  with  proper  medical  and  surgical 
attention  after  be  had  received  an  accidental 
injury  resulting  in  the  fracture  of  the  knee- 
cap of  said  leg.  The  petition  alleged  that 
on  the  12th  day  of  May,  1907,  plaintiff  was, 
and  had  been  for  some  time,  In  the  employ 
of  the  defendant  In  the  capacity  of  chief 
clerk  In  its  offices  In  the  city  of  Hlllsboro, 
Hill  County,  Tex.,  and  that  among  other 
duties  It  was  his  duty,  especially  In  the  ab- 
sence of  the  defendant's  local  agent  at  Hllls- 
boro In  case  of  a  wreck  along  defendant's 
line  of  railway  where  the  property  of  de- 
fendant was  in  danger  of  being  damaged  or 
destroyed,  etc.,  to  go  to  the  scene  of  such 
wreck  and  assist  in  the  preservation  of  Its 
property ;  that  on  said  12th  day '  of  May, 
1907,  a  serious  wreck  occurred  on  defend- 
ant's line  of  railway  at  Mil  ford,  a  small  sta- 
tion about  15  miles  north  from  Hlllsboro, 
In  which  much  of  Its  property  was  damaged 
and  destroyed ;  that  the  plaintiff,  on  hearing 
of  said  wreck,  defendant's  local  agent  at 
Hlllsboro  being  absent,  went  at  once  to  MU- 
ford  for  the  purpose  of  caring  for  the  prop- 
erty of  defendant,  and,  while  viewing  the 
wreck  from  the  top  of  a  freight  car  which 
had  been  overturned,  he  received  the  Injury 
to  his  knee.  It  was  further  alleged  that 
at  the  time  plaintiff  entered  the  service  of 
the  defendant  he  entered  Into  a  contract 
with  the  defendant,  by  the  terms  of  which  the 
defendant  agn%ed.  In  consideration  of  its  re- 
taining 50  cents  each  and  every  month  out 
of  <the  plaintiff's  salary  for  hospital  fees  and 
medical  attention,  that  it  would,  in  case  of 
injury  to  or  sickness  of  the  plaintiff  while 
In  the  discharge  of  his  duties  from  any 
cause.  Immediately  convey  the  plaintiff  to  a 
hospital  or  to  a  place  where  he  could  receive 
proper  medical  and  surgical  attention,  and 
that  in  case  the  plaintiff,  by  reason  of  any 
such  Injury  or  sickness,  should  be  In  such 
condition  as  that  he  could  not  be  removed 
by  the  means  at  hand,  he  should  be  placed 
in  charge  of  the  local  agent  and  cared  for 
until  the  arrival  of  the  nearest  local  sur- 
geon, whose  duty  It  would  then  become  to  go 
Immediately  equipped  with  necessary  and 
.proper    apparatus    and    medldnes    to    give 
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plaintiff  such  medical  and  surgical  attention 
as  the  Injury  or  sickness  should  require ;  that 
plaintiff  relied  upon  said  contract,  and  con- 
sented for  the  defendant  to  retain,  and  de- 
fendant did  retain,  each  month  for  a  period 
of  five  years  while  plaintiff  was  in  its  em- 
ploy, including  the  month  In  which  he  was 
injured,  50  cents  from  his  salary  to  defray 
the  expense  of  medical  attention  and  treat- 
ment, etc.,  in  the  event  he  should  become 
sick  or  injured;  that,  immediately  after  re- 
ceiving the  Injury  mentioned,  be  caused  the 
defendant's  local  agent  at  MUford  and  its 
nearest  local  surgeon,  Dr.  J.  W.  Miller  of 
Hillsboro,  to  be  notified  of  his  said  injury 
and  the  necessity  for  immediate  surgical 
attention;  that  notwithstanding  it  was  only 
15  miles  from  Milford  to  Hillsboro,  at  which 
last-named  place  were  situated  competent 
surgeons  and  suitable  surroundings  for  sani- 
tary treatment,  which  were  not  available  at 
Milford,  Tex.,  and  notwithstanding  that  de- 
fendant had  idle  engines  and  crews  at  Hills- 
boro which  it  could  have  used  either  for  the 
purpose  of  conveying  the  appellee  to  Hills- 
boro or  for  conveying  its  local  surgeon  and 
proper  apparatus  for  performing  the  needful 
operation,  it  negligently  refused  to  do  either 
and  permitted  the  appellee  to  remain  at  MU- 
ford for  a  period  of  15  hours  after  receiving 
said  injury  without  proper  medical  and  sur- 
gical attention;  that  said  delay  was  unrea- 
sonable and  negligent,  and,  as  the  direct 
result  thereof,  sepsis  set  in  and  plaintUTs 
kneecap  and  kneejoint  became  Infected  be- 
fore any  operation  was  performed  upon  the 
same,  and  because  thereof  it  afterwards  be- 
came necessary  to,  and  he  did,  have  his  leg 
amputated  near  his  hip  Joint,  and  that  such 
operation  would  not  have  been  necessary  if 
he  had  received  proper  surgical  attention 
within  a  reasonable  time.  The  api>ellee  fur- 
ther alleged  that  It  was  impossible  for  him 
to  reach  proper  surgical  attention  by  his  own 
efforts,  but  that  the  appellant,  in  the  exercise 
of  ordinary  care,  could  have  conveyed  the 
plaintiff  to  a  place  where  he  could  and  would 
have -received  proper  surgical  attention  with- 
in a  reasonable  time,  and  that  it  could  have 
sent  Its  local  surgeon  from  Hillsboro  to  Mil- 
ford, where  appellee  was,  who  could  and 
would  have  given  him  proper  surgical  at- 
tention within  a  few  hours  after  bis  injury. 
The  defendant  pleaded  a  general  denial 
and  specially  that,  if  the  contract  existed 
between  it  and  the  plaintiff  as  alleged  by 
him,  the  plaintiff  at  the  time  of  his  Injury 
was  not  engaged  in  the  discharge  of  any 
duty  as  an  employ^  of  defendant,  and  there- 
fore not  entitled  to  receive  medical  treat- 
ment; that.  If  the  contract  existed,  it  was 
expressly  provided  therein  that,  when  any 
Injured  employ^  was  able  to  be  moved,  be 
should  be  taken  or  sent  to  the  nearest  local 
Burgeon  in  the  direction  in  which  the  first 
train  should  be  going,  and  the  local  surgeon 
notified  of  bis  coming  and  of  the  character 
of  the  injury,  and  that  said  contract  was 


in  all  things  complied  with  by  the  appellant ; 
that,  after  appellee's  injury,  be  was  properly 
attended  at  MUford  by  Dr.  Rogers,  a  careful 
and  sklUfoI  surgeon,  by  whom  proper  medical 
attention  was  rendered  him  at  the  expense 
of  the  appellant,  and  that  he  was  thereafter 
removed  from  Milford  to  Hillsboro  upon  the- 
first  train  going  In  that  direction,  and  upon 
his  arrival  was  properly  attended  by  Drs. 
Miller  and  Davis,  by  whom  he  was  given 
proper  attention  at  the  expense  of  the  ap- 
pellant, and  that,  by  reason  thereof,  appel- 
lant had  used  reasonable  and  proper  care 
to  provide  appellee  with  proper  attention  and 
treatment;  that  if,  under  the  terms  of  the 
alleged  contract,  it  was  the  duty  of  appel- 
lant's surgeon  at  Hillsboro  to  go  to  Milford 
to  give  attention  to  appellee,  he  was  unable 
to  go,  and  in  the  exercise  of  ordinary  care 
could  not  have  done  so  by  reason  of  illness 
in  his  own  family  and  the  bad  condition  of 
the  roads  between  Milford  and  HiUsboro; 
that.  If  It  became  necessary  to  amputate  ap- 
pellee's leg,  as  alleged  by  him,  that  same  did 
not  arise  from  any  alleged  delay  In  his  re- 
ceiving medical  attention,  but  by  reason  of 
natural  or  other  causes  wholly  Independent 
of  such  delay,  and  the  appellant  was  tn  no 
wise  responsible  therefor ;  that  same  was  due 
to  his  voluntary  act  in  leaving  the  care  and 
attention  of  Drs.  MlUer  and  Davis  at  Hills- 
boro shortly  after  said  alleged  Injury  and 
going  from  Hillsboro,  a  distance  of  more 
than  200  miles,  to  McAlester,  Okl.,  with  his 
leg  In  such  a  dangerous  and  serious  condi- 
tion as  it  was  by  reason  of  said  alleged  in- 
Jury,  and  that  his  act  In  so  doing  constituted 
contributory  negligence,  which  was  the  proxi- 
mate cause  of  the  loss  of  his  leg;  that  if 
plaintiff  was  caused  to  suffer  great  mental 
and  physical  pain  by  reason  of  lack  of  at- 
tention at  MUford,  as  alleged  by  him,  the 
same  was  caused  by  and  due  to  his  own  neg- 
ligence in  failing  to  request  such  attention 
which  was  the  proximate  cause  of  any  such 
suffering.  It  Is  undisputed  that  appellee  was 
accidentally  Injured  as  alleged;  that  appel- 
lant's local  surgeon  at  Hillsboro,  Dr.  MUler, 
was  shorty  thereafter  notified  of  his  in- 
juries, and  did  not  go  to  Milford  and  dress 
and  treat  the  wound;  that  Dr.  Rogers  did 
visit  plaintiff  at  MUford  very  soon  after  be 
was  hurt,  and  gave  the  wound  a  temporary 
dressing ;  that  appellee  was  carried  from  Mil- 
ford to  Hillsboro  on  the  morning  after  hia 
injury  upon  the  first  train  running  from  MU- 
ford to  Hillsboro,  and,  at  his  request,  was 
taken  to  the  sanitarium  of  Dr.  C.  CX  Davis. 
A  Jury  trial  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  appellee  for  the  sum  of 
$12,500,  and  the  appellant  bas  appealed  the 
case  to  this  court. 

It  Is  assigned  that  the  trial  court  erred  in 
refusing  to  Instruct  the  Jury,  as  requested 
by  a[^)eUant,  that  "under  the  rules  and  regu- 
lations of  the  defendant  for  the  government 
of  Its  hospital  department  In  force  at  the 
time  of  plalntltTs  alleged  injury,  and  at  the 
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time  of  plaintiff's  employment  by  the  defend- 
ant. It  was  provided  that,  in  the  event  an 
injnred  employe  was  able  to  be  moved,  he 
shonld  be  taken  or  sent  to  the  nearest  local 
surgeon  In  the  direction  In  which  the  first 
train  should  be  going,  and  the  local  surgeon 
notified  of  his  coming  and  the  character  of 
ills  injury,  and.  It  being  shown  from  the 
uncontradicted  evidence  in  this  case  that 
after  the  receipt  of  his  alleged  injury  the 
plaintiff  was  able  to  be  moved,  and  that  he 
was  taken  to  Hlllsboro,  where  the  nearest 
local  surgeon  of  the  defendant  resided,  upon 
the  first  train'  moving  In  the  direction  of 
Hlllsboro,  and  defendant's  local  surgeon  noti- 
fied of  his  coming  and  the  character  of  bis 
injury,  you  are  therefore  Instructed  that  in 
so  far  as  the  plaintiff  seeks  to  recover  for 
the  alleged  negligence  of  the  defendant  in 
delaying  sending  him  from  Mllford,  Tex., 
to  Hlllsboro,  Tex.,  you  will  find  for  defend- 
ant" This  charge  seems  to  have  been  re- 
quested in  view  of  a  rule  of  the  appellant 
foe  the  government  of  Its  hospital  depart- 
ment, to  the  effect  that,  when  an  Injured  em- 
ploy6  is  able  to  be  mbved,  "take  or  send  him 
to  the  nearest  local  surgeon  in  the  direction 
In  which  the  first  train  Is  going,  notify  the 
surgeon  of  his  coming  and  the  character  of 
his  injuries";  and  there  was  testimony  tend- 
ing to  show  that  this  rule  had  been  complied 
with  in  this  case.  We  are  not  prepared  to 
hold  that  the  charge  under  the  facts  should 
have  been  given.  The  accident  alleged  hap- 
pened about  6  o'clock  In  the  afternoon  of 
May  12,  1907,  and  appellee  was  not  carried 
to  Hlllsboro,  where  appellant's  nearest  local 
surgeon  resided,  until  the  next  morning  about 
6  or  8  o'clock;  nor  does  it  appear  that  ap- 
pellant made  any  effort  to  have  appellee  con- 
veyed to  Hlllsboro  until  that  time,  notwith- 
standing It  had  an  engine  at  hand  south  of 
the  wreck  upon  which  he  might  have  been 
taken  to  that  place  within  two  or  three  hours 
after  the  accident  occurred.  We  are  inclin- 
ed to  think  that  under  the  circumstances 
shown  it  was  appellant's  duty,  notwithstand- 
ing the  rule  governing  its  hospital  depart- 
ment, above  referred  to,  to  exercise  ordinary 
care  to  have  appellee  carried  to  Hlllsboro 
within  a  reasonable  time  after  he  received 
the  injury  described  in  his  petition,  or  to 
have  provided  blm  with  as  skillful  surgical 
treatment  at  Mllford  as  be  would  have  re- 
ceived at  Hlllsboro,  and  that,  Inasmuch  as 
the  requested  charge  failed  to  Impose  such 
duty  upon  It,  there  was  no  error  in  refusing  It 
The  fifth  assignment  of  error  complains  of 
the  refusal  of  the  court  to  give  the  following 
charge,  requested  by  appellant :  "It  Is  shown 
from  uncontradicted  evidence  that,  under  the 
rules  and  regulations  of  the  defendant  for 
the  government  and  regulation  of  Its  hospital 
department  In  force  at  the  time  of  plaintiff's 
Injuries,  employes  of  the  defendant  who  were 
able  to  be  moved  should  be  taken  <Tr  sent 
to  the  nearest  local  surgeon  In  the  direction 
in  which  the  first  train  should  be  going,  and 


the  local  surgeon  notified  of  his  coming  and 
the  character  of  his  injury,  and  that  plaintiff, 
after  receiving  the  Injury  complained  of  In 
this  case,  was  able  to  be  moved  and  was 
brought  to  Hlllsboro,  where  the  nearest  local 
surgeon  of  the  defendant  resided,  on  the 
first  train  moving  in  the  direction  of  Hllls- 
boro, and  the  local  surgeon  notified  of  his 
coming  and  the  character  of  his  injury,  and 
If  you  believe  that  said  rule  and  regulation 
was  a  reasonable  one',  and  that  the  plaintiff 
received  from  Dr.  Will  Rogers  at  Mllford 
proper  attention,  and  such  as  would  have 
been  given  him  by  a  careful  and  competent 
physician  and  surgeon  in  the  exercise  of  or- 
dinary care  prior  to  the  time  of  his  removal 
to  Hlllsboro,  and  that,  after  the  arrival  of 
the  plaintiff  in  Hlllsboro,  the  operation  per- 
formed by  Drs.  Davis  and  Miller  was  per- 
formed within  a  reasonable  time,  or  that  they 
exercised  ordinary  care  to  do  so,  then  and  In 
such  event  you  will  find  fo;:  the  defendant." 
We  are  of  the  opinion  this  charge  was  ap- 
plicable to  the  facts,  and  its  refusal  error. 
The  charge  correctly  states  the  rule  of  ap- 
pellant in  force  at  the  time  appellee  entered 
its  service  and  for  a  long  time  prior  there- 
to, and  continuously  up  to  the  time  of  bis 
Injury,  and  there  was  testimony  from  which 
the  Jury  would  have  been  warranted  In  con- 
cluding that  the  rule  was  a  reasonable  one, 
and  that  appellee  received  at  the  instance  of 
appellant  prompt  and  proper  medical  atten- 
tion at  Mllford  after  he  was  hurt  In  the  serv- 
ices rendered  by  Dr.  Will  Rogers;  that  Dr. 
Rogers  was  a  careful  and  competent  physi- 
cian and  surgeon,  and  that  his  treatment  of 
appellee  before  his  removal  to  Hlllsboro  was 
such  as  he  would  have  received  at  the  hands 
of  Dr.  Miller,  appellant's  local  surgeon  at 
Hlllsboro,  had  he  gone  to  Mllford  when  noti- 
fied of  appellee's  injury  and  treated  him  in 
person.  It  was  also  shown  without  contra- 
diction tliat  appellee  was,  in  fact,  carried 
from  Mllford  to  Hlllsboro  after  he  received 
bis  Injury  on  the  first  train  of  appellant  go- 
ing there,  and  that  within  a  reasonable  time 
after  he  arrived  at  Hlllsboro,  appellant's  lo- 
cal surgeon,  Dr.  MUIer,  In  conjunction  with 
Dr.  Davis,  attended  appellee,  and  performed 
an  operation  upon  him  which  appellee  admits 
was  proper  and  skillfully  done.  Dr.  C.  C.  Da- 
vis testified  that,  if  the  antiseptic  prepara- 
tions of  Dr.  Rogers  were  thorough,  the  tem- 
porary treatment  given  appellee  was  the 
proper  temporary  treatment  to  give  that 
kind  of  a  wound;  that,  if  appellee  had  been 
brought  to  his  sanitarium  in  the  night  in  the 
condition  in  which  he  found  blm  next  day 
with  his  wound  dressed  as  he  found  It  dress- 
ed, he  would  have  postponed  the  operation 
until  daylight  It  would  seem  that  the  spe- 
cial charge  grouped  facts  which  appellant 
was  entitled  to  Iiave  specifically  submitted  to 
the  jury,  and,  if  found  to  t>e  true,  were  suffi- 
cient to  exonerate  it  from  liability.  Neither 
the  general  charge  nor  any  special  charge  giv- 
en by  the  court,  all  of  which  we  have  care- 
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fully  considered,  sufficiently  enumerated  the 
particular  facts  and  submitted  for  the  con- 
sideration of  the  Jury  the  phases  of  the  case 
presented  In  the  special  charge  under  con- 
sideration. I 

On  the  trial  of  the  case  appellee  offered 
In  evidence  the  deposition  of  Dr.  W.  C. 
Graves,  taken  before  a  notary  public  in  and 
for  Pittsburg  county,  Okl.  The  depositions 
of  this  witness  were  not  filed  until  after  the 
trial  began,  and,  when  offered  in  evidence, 
counsel  for  appellant  objected  to  the  admis- 
sion of  the  same,  and  by  motion  In  writing 
moved  to  quash  said  depositions  on  the 
ground  that  the  officer  before  whom  they 
were  taken  did  not  certify  that  the  answers 
were  sworn  to  before  him  by  said  witness. 
Both  the  objection  to  the  admission  of  the 
testimony  and  the  motion  to  suppress  the 
depositions  were  overruled,  and  the  same 
admitted  in  evidence,  to  whi<di  action  of  the 
court  proper  exception  was  reserved  by  ap- 
pellant, and  the  same  Is  here  assigned  as  er- 
ror. The  testimony  of  this  witness  was  most 
material.  It  covered  fully  his  treatment  of 
the  appellee  from  the  time  of  appellee's  ar- 
rival at  McAlester,  and  his  opinion  as  an  ex- 
pert to  the  effect  that  the  amputation  of  ap- 
pellee's leg  resulted  from  delay  In  the  per- 
formance of  the  operation  performed  by  Drs. 
Davis  and  Miller  at  HlUsboro,  and  other  ma- 
terial features  of  the  case.  The  caption  of 
the  depositions,  omitting  the  style  of  tlie  case, 
is  as  follows:  "Pursuant  to  the  attached 
commission  and  interrogatories,  I,  E.  Allen 
Boyd,  a  notary  public  within  and  for  the 
county  of  Pittsburg,  state  of  Oklahoma,  sum- 
moned before  me  Dr.  W.  C.  Graves,  who, 
being  first  duly  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth, 
testified  as  follows:"  The  answers  to  the 
direct  interrogatories  then  follow  in  consecu- 
tive order,  and  are  signed,  "W.  0.  Graves, 
Witness,"  with  the  following  Jurat  of  the 
officer:  "Subscribed  and  sworn  to  before  me 
this  6th  day  of  September,  1908.  My  commis- 
sion expires  March  31st,  1911.  E.  Allen 
Boyd."  The  answers  to  the  cross-Interroga- 
tories then  follow  in  consecutive  order,  and 
are  signed,  "W.  C.  Graves,  Witness,"  followed 
by  a  jurat  identical  with  that  last  quoted, 
and  there  is  then  attached  to  the  depositions 
the  following  certificate:  "State  of  Okla- 
homa, Pittsburg  county.  I,  E.  Allen  Boyd,  a 
notary  public,  in  and  for  Pittsburg  county, 
Oklahoma,  do  hereby  certify  that  the  above 
named  Dr.  W,  C.  Graves,  the  witness  whose 
name  is  subscribed  to  the  foregoing  deposi- 
tions, was  by  me  first  duly  sworn  to  testify 
the  truth,  the  whole  truth  and  nothing  but 
the  truth  in  the  case  mentioned  In  the  cap- 
tion, and  that  the  deposition  by  him  sub- 
scribed was  reduced  to  writing  upon  a  type- 
writer by  me  in  the  presence  of  said  witness, 
and  the  same  was  subscribed  by  him  in  my 
presence,  said  depositions  being  taken  upon 
the  attached  direct  and  cross-interrogatories, 
and  pursuant  to  the  attached  commission,  and 


the  same  were  taken  on  the  5th  day  of  Sep- 
tember, 1908,  between  the  hours  of  10  o'clock 
in  the  forenoon  and  6  o'clock  In  the  after- 
noon, at  the  office  of  Boyd  &  Moor^,  at  108^ 
E^ast  Choctaw  avenue,  in  the  city  of  McAles- 
ter, Pittsburg  county,  Oklahoma;  that  nei- 
ther plaintiff  nor  defendant  was  present  dur- 
ing the  examination  of  the  witness  in  per- 
son or  by  attorney;  that  I  am  not  related  to, 
nor  attorney  for  either  of  said  parties,  nor 
otherwise  interested  in  the  outcome  of  the 
action.  I  so  certify.  My  commission  expires 
March  31,  1911.  B.  Allen  Boyd,  Notary  Pub- 
lic." 

Our  statute  provides,  and  it  Is  well  set- 
tled by  the  decisions  construing  the  same^ 
that  the  certificate  -  of  the  officer  taking  a 
deposition  either  alone  or  considered  in  con- 
nection with  the  caption  thereto  must  show 
that  the  answers  of  the  witness  to  the  In- 
terrogatories and  cross-interrogatories  were 
signed  and  sworn  to  by  the  witness  before 
such  officer.  Does  it  appear  from  the  cer- 
tificiite  or  from  the  caption  and  certificate 
in  this  case  that  this  requirement  has  been 
complied  with?  Under  the  decisions  of  the 
courts  In  this  state,  we  think  the  question 
must  be  answered  in  the  negative.  Chap- 
man V.  Allen,  15  Tex.  282;  Carroll  v.  Welch, 
26  Tex.  184;  Slaughter  v.  Rivenbark,  35^ 
Tex.  68;  Railway  Co.  v.  Brousard,  69  Tex. 
617,  7  S.  W.  374;  Bush  v.  Barron,  78  Tex. 
8,  14  S.  W.  238;  Emberson  v.  McKenna 
(App.)  16  S.  W.  419;  McPaddin  v.  Sims  (Civ. 
App.)  97  S.  W.  335.  In  the  case  of  Railway 
Company  v.  Brousard,  supra.  Judge  Stayton. 
in  writing  the  opinion  of  the  Supreme  Court, 
says:  "The  only  way  in  which  It  can  be 
known  that  what  appears  to  be  the  answers 
of  a  witness  taken  through  interrogatories 
and  a  commission,  within  the  meaning  of 
the  law,  are  such  answers,  is  by  the  certifi- 
cate of  the  officer  to  the  fact  that  the  an- 
swers of  the  witness  were  signed  and  sworn 
to  by  the  witness  before  him.  That  which 
is  thus  verified  becomes  evidence;  but  no 
statement  made  by  the  officer  that  matters 
appearing  as  the  answers  which  does  not 
show  that  they  become  so  by  the  facts  that 
the  witness  signed  and  swore  to  them  before 
the  officer  can  be  receivbd.  If  we  take  what 
is  stated  in  the  caption  to  the  deposition  of 
Bradley  Johnson  and  attach  it  to  the  cer- 
tificate of  the  officer  which  follows.  It  wlU 
stand'  thus:  'Answers  of  Bradley  Johnson 
to  direct  interrogatories  in  the  above  suit, 
I,  G.  W.  Paine,  a  Justice  of  the  peace  in 
and  for  precinct  No.  3,  and  ex  officio  notary 
public  of  said  county  and  state,  do  hereby 
certify  under  my  hand  and  official  seal  that 
the  foregoing  answers  were  made,  subscrib- 
ed, and  sworn  to  before  me  at  Sabine  Pass, 
Jefferson  county  and  state  of  Texas,  on  this 
fourth  day  of  April,  A.  D.  1887.'  "  From  this 
it  may  be  suspected  that  the  answers  were 
signed  and  sworn  to  by  Bradley.  Johnson; 
but  this  is  not  enough.  It  must  appear 
through  the  officer's  certificate  that  this  is 
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true,  or  tbe  deposition  should  be  rejected. 
In  Bush  y.  Barron,  cited  above,  the  certifi- 
cate of  the  officer  was  as  follows:  "Sworn  to 
and  subscribed  before  me  this  August  25,  A. 
I>.  1887.  John  H.  Smith,  Justice  of  tbe 
Peace,  Ellis  County,  Texas."  The  caption 
Tras:  "Answers  to  interrogatories  propound- 
ed by  plaintiff  to  Joe  Barron,  a  resident  of 
Ellis  county,  Texas."  The  Supreme  Court 
In  holding  the  certificate  in  this  case  in- 
Bufficient  said:  "This  [caption]  does  not 
when  read  in  connection  with  the  certificate 
show  that  the  answers  were  signed  by  the 
■witness  before  the  officer."  In  Bmberson  v. 
McKenna,  supra,  the  caption,  after  stating 
the  style  of  the  case,  is  as  follows:  "An- 
swers of  interrogatories  of  S.  E.  Hartline  in 
a  suit  pending  in  county  court  of  Grayson 
county,  Texas,  March  term,  1888.  Interroga- 
tories to  S.  £.  Hartline.  The  certificate  is 
as  follows:  The  State  of  Texas,  County 
of  Hunt  Before  me,  A.  D.  Jackson,  a  no- 
tary public  in  and  for  Hunt  county,  on  this 
day  personally  appeared  before  me  Sv  E. 
Hartline,  and,  after  being  duly  sworn  ac- 
cording to  law,  answered  on  oath  the  within 
interrogatories  and  cross-Interrogatories,  and 
says  they  are  true  and  correct  to  tbe  best 
of  bis  knowledge  and  I)ellef.  Sworn  to  and 
subscribed  before  me  this  the  7th  day  of 
March,  1888.  A.  D.  Jackson,  Notary  Public 
Hunt  County,  Texas."  In  passing  upon  the 
sufficiency  of  this  certificate  the  court,  among 
other  things,  said:  "The  certificate  does 
not  state  that  the  answers  were  signed  and 
sworn  to  by  the  witness  beifore  him."  Again, 
in  the  case  of  McFaddln  v.  Sims,  97  S.  W. 
335,  the  certificate  to  the  deposition  was  in 
this  language:  "State  of  Kansas,  County  of 
Montgomery.  I,  the  tmderslgned  Walter 
Zelgler,  a  notary  public  In  and  for  the  coun- 
ty Qf  Montgomery,  state  of  Kansas,  do  here- 
by certify  that  Harry  Nolte  was  by  me  first 
duly  sworn  to  make  the  answers  to  the  above 
and  foregoing  direct  and  cross-interrogato- 
ries, and  that  his  answers  as  given  were 
reduced  to  writing  and  that  the  same  were 
subscribed  and  sworn  to  by  said  witness." 
The  objection  urged  was  that  the  certificate 
did  not  show  that  the  answers  of  the  wit- 
ness were  sworn  to  and  subscribed  by  him 
before  the  officer  taking  the  same.  It  was 
held  that,  notwithstanding  the  certificate  re- 
cited that  the  witness  was  sworn  by  the 
officer  taking  the  deposition  before  the  in- 
terrogatories were  propounded  to  him,  and 
bis  answers  thereto  were  reduced  to  writing, 
and  were  subscribed  and  sworn  to  by  him, 
.  still  the  same  was  not  equivalent  to  a  state- 
ment, as  required  by  the  statute,  that  the 
answers  of  tbe  witness  were  signed  and 
sworn  to  by  him  betore  said  officer,  and 
therefore  tbe  certificate  was  fatally  defect- 
ive. We  are  of  opinion  that  the  certificate 
in  the  present  case  is  no  more  definite  and 
certain  with  respect  to  the  requirement  of 
the  statute  that  It  shall  show  that  the  an- 
swers of  tbe  witness  to  tbe  interrogatories 


were  sworn  to  by  tbe  witness  before  the 
officer  taking  said  answers  than  tbe  certifi- 
cates in  the  cases  cited  were  with  respect  to 
the  defect  pointed  out  in  each  of  them.  That 
the  statement  in  the  caption  in  this  case  to 
tbe  effect  that  the  witness  Graves  was 
"first  duly  sworn  to  testify  the  truth,  the 
whole  truth  and  nothing  but  the  truth," 
was  not  k  sufficient  compliance  with  the 
statute  requiring  the  certificate  to  show  that 
the  answers  of  the  witness  were  sworn  to 
by  him  is  affirmed  In  the  cases  of  Emberson 
V.  McKenna  and  McFaddln  v.  Sims,  supra; 
and  that  It  no  more  certainly  appears  that 
the  witness  Graves  swore  to  the  answers 
objected  to  in  the  case  at  bar  than  in  the 
case  of  Railway  Company  v.  Brousard  seems 
very  clear.  In  the  latter  case  the  caption 
shows  that  the  answers  sought  to  be  intro- 
duced In  evidence  were  the  answers  of  Brad- 
ley Johnson,  whose  deposition  the  officer 
was  directed  by  the  commission  to  take, 
and,  notwithstanding  tbe  officer  certifies 
"that  the  foregoing  answers  (Bradley  John- 
son's answers)  were  made,  subscribed,  and 
sworn  to  before  him,"  yet  the  Supreme  Court 
said  it  could  only  be  suspected  that  said  an- 
swers were  signed  and  sworn  to  by  Bradley 
Johnson,  which  was  not  enough  to  authorize 
the  admission  of  the  depositions.  If  it 
oould  not  be  said  that  it  appears  by  neces-, 
sary  implication  from  the  language  of  the 
captions  and  certificates  used  in  this  and 
other  cases  cited  above  that  the  respective 
answers  of  the  witnesses  to  the  interroga- 
tories propounded  were  sworn  to  by  said 
witnesses,  we  are  unable  to  perceive  how  it 
can  be  said  that  it  does  so  appear  from  the 
language  used  in  tbe  caption  and  certificate 
in  question  that  Dr.  W.  C.  Graves  swore  to 
the  answers  introduced  in  evidence  in  this 
case,  and  of  which  complaint  is  made.  Ap- 
pellee cites  the  case  of  Railway  Company 
T.  Hennesy,  20  Tex.  Civ.  App.  316,  49  S.  W. 
917,  in  support  of  his  contention  that  the 
certificate  here  in  question,  when  read  in 
connection  with  the  caption,  shows  a  sub- 
stantial compliance  with  the  statute,  which 
is  all  that  Is  necessary.  The  case  appar- 
ently sustains  this  view,  and,  if  it  does,  it 
Is,  in  our  opinion,  contrary  to  the  decisions 
made  by  our  Supreme  Court  In  the  cases 
cited  in  this  opinion,  wherein  very  similar 
certificates  were  construed  and  held  to  be 
fatally  defective.  In  such  case  we  conceive 
it  to  be  the  duty  of  this  court  to  follow  the 
ruling  of  the  Supreme  Court,  even  though 
we  might  have  reached  a  different  conclu- 
sion had  the  question  been  presented  to  us 
as  an  original  proposition. 

The  twenty-first  assignment  is  to  the  ef- 
fect that  the  court  erred  In  admitting  in 
evidence,  over  the  objection  of  the  defend- 
ant, the  testimony  of  the  witness  Dr.  B.  H. 
Vaughan  that  assuming  that  a  surgeon, 
whose  duty  it  was  to  attend  to  the  case,  was 
informed  immediately  or  very  soon  after 
tbe  accident  that  appellee's  knee  had  been 
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severely  Injured,  and  the  patella  badly  bro- 
ken. In  his  Judgment  the  proper  thing  for  the 
surgeon  to  do  would  be  to  go  Immediately  and 
dresg  and  treat  the  case.  The  admission 
of  this  testimony,  we  think,  was  material 
error.  One  of  the  Important  issues  in  the 
<'ase  was  whether  or  not  appellant's  local 
surgeon  at  HlUsboro,  Dr.  Miller,  upon  re- 
ceiving notice  of  appellee's  injury  shortly 
after  the  accident,  should  In  the  exercise  ol 
ordinary'  care  have  gone  to  Milford  and 
treated  the  case  In  person,  and  the  affirma- 
tive of  this  Issue  could  not  be  established 
under  the  facts  of  this  case  by  the  opinion 
of  an  expert  witness.  As  argued  by  counsd 
for  appellant,  while  expert  testimony  is  ad- 
missible to  prove  the  character  of  treatment 
which  should  be  given  a  patient  or  the  proba- 
ble eflTect  of  the  lack  of  such  treatment,  the 
opinion  of  such  exi)ert  as  to  whether  another 
physician  should  or  should  not  have  gone 
to  the  patient  under  particular  circumstances 
was  inadmissible.  The  practical  effect  of  the 
testimony  objected  to  was  to  tell  the  Jury 
that  in  the  opinion  of  the  witness  it  t)e<»me 
the  duty  of  Dr.  Miller,  when  he  was  notified 
that  appellee  had  been  burt,  to  go  to  Milford 
and  dress  and  treat  his  wounds.  Whether  he 
should  have  done  so  was  not  the  subject  of 
<>xpert  testimony,  and  the  opinion  of  Dr. 
Vanghan  as  to  what  he  should  have  done  in 
this  respect  should  have  been  rejected  by  the 
court 

We  are  also  of  the  opinion  that  the  court 
erred  In  permitting  the  plaintiff,  George  W. 
Graves,  to  testify,  over  the  objection  of  ap- 
pellant that  the  testimony  was  hearsay,  that 
in  reply  to  messages  sent  to  appellant's  local 
agent  aC  Milford  Charles  Beck  told  him, 
plaintiff,  shortly  after  he  was  Injured  that 
he,  said  agent,  would  have  a  train  out  from 
HlUsboro  at  9  o'clock  that  night  and  take 
him  to  HlUsboro;  that,  after  he  failed  to 
get  out  at  9  o'clock,  he  had  Mr.  Beck  make 
anywhere  from  three  to  six  trips  to  the 
agent,  and  that,  in  response  to  messages 
sent  to  the  agent  by  Beck  on  these  trips 
Beck  told  him  that  the  agent  said,  "They 
would  have  a  train  and  that  it  should  have 
gone";  that  be  said,  "We  will  have  a  train 
8toi>ped  at  a  certain  street  and  give  four 
blasts  of  the  whistle,  and  wait  until  he 
(plaintiff)  can  t>e  carried  on  the  cot;  that  he 
had  gone  to  his  house  and  got  the  cot  to  put 
him  on  early  in  the  evening."  The  testi- 
mony of  the  witness  Beck  to  the  effect  that  at 
the  request  of  the  appeUee  be  had  notified 
the  agent  at  Milford  of  appellee's  injury  was 
admissible  but  the  testimony  objected  to  and 
quoted  above  was  clearly  obnoxious  to  the 
objection  that  It  was  hearsay,  and,  being 
material,  its  admission  must  be  regarded  as 
hurtful  to  appellant's  rights. 

The  court  also  erred,  we  think,  in  permit- 
ting the  witness  Dr.  W.  C.  Graves,  after 
stating  that  a  compound  comminuted  frac- 


ture not  receiving  proper  attention  for  a 
period  of  15  hours  would  be  a  great  deal 
more  likely,  if  not  practically  certain,  to  be- 
come Infected,  and  by  reason  of  the  weaken- 
ed condition  of  the  patient  render  blm  mors 
easily  a  prey  to  septic  germs,  and  that  these 
germs  multiply  rapidly  In  a  proper  soil  like 
blood  and  serum,  to  further  state :  "So  that 
from  a  single  germ,  according  to  Koch,  in 
24  hours  more  than  8,000,000  would  develop. 
They  divide  themselves  by  fission  once  every 
hour."  This  testimony  was  subject  to  the 
objection  urged  that  it  was  hearsay.  The 
statement  of  the  witness  does  not  purport  to 
be  an  expression  of  his  own  opinion  or  knowl- 
edge of  the  subject  upon  which  he  is  speak- 
ing, but  that  of  the  person  Koch.  The  ques- 
tion is  practically  the  same  as  would  have 
been  raised  had  appeUee  read  the  state- 
ment made  by  the  witness  from  some  medical 
treatise  or  standard  work  on  medical  Juris- 
prudence, and  that  the  reading  of  such  an  ex- 
cerpt would  not  have  been  admissible  seems 
to  be  weU  established.  Railway  Go.  v.  Jones 
(Sup.)  14  8.  W.  309;  Boehringer  v.  Richards, 
9  Tex.  Civ.  App.  284,  29  8.  W.  508;  Railway 
Co.  v.  Hanway  (C!lv.  App.)  57  S.  W.  695 ;  Law- 
son  Expert  &  Opinion  Ev.  p.  205;  Bart  v. 
State,  38  Tex.  Cr.  R.  397,  40  S.  W.  1000,  43 
S.  W.  344,  39  L.  R.  A.  305,  330;  Railway  Co. 
V.  Farmer  (Civ.  App.)  108  S.  W.  720.  We 
think  the  testimony  upotn  the  objection  of 
appellant  should  have  been  excluded. 

There  are  a  number  of  assignments  which 
have  not  been  discussed,  none  of  which  In 
our  opinion  pointed  out  reversible  error. 
Those  relating  to  special  charges  asked  by 
the  appellant  and  refused  were,  we  thlnlt, 
sufficiently  covered  by  the  court's  main  charge 
and  other  special  charges  given.  Those  com- 
plaining of  the  court's  main  diarge  probably 
disclose  no  reversible  error,  or,  if  so,  they 
are  not  likely  to  occur  upon  another  trial. 
The  paragraph  relating  to  the  measure  of 
damages,  when  the  entire  language  thereof 
is  considered,  is  not  perhaps  subject  to  the 
criticism  urged  against  it,  but  we  suggest 
that  the  portion  thereof  authorizing  the  Jury, 
in  the  event  they  find  for  plaintiff,  to  take 
into  consideration  the  value  of  the  time  lost 
by  him  during  the  period  of  his  disabilities 
upon  another  trial,  be  made  to  more  accurate- 
ly and  with  greater  certainty  apply  to  the 
time  lost  by  reason  of  Injury  suffered  subse- 
quent to  the  Infliction  of  the  original  wound, 
as  a  result  of  appellant's  negligence.  If  any. 
We  also  think  the  paragraph  instructing  tbc 
Jury  that  all  other  issues  raised  by  the  plead- 
ings other  than  those  submitted  are  with- 
drawn from  their  consideration  should,  to 
avoid  any  probabiUty  of  misleading  the  Jury, 
be  omitted. 

For  the  errors  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded. 
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STATE  v.  WEAVER. 
(Sapreme  Court  of  Tennessee.    Nov.  20,  1909.) 

1.  Elections  (8  95*)— RKOisiaATioK  of  Yot- 
ERS— Nature  of  Pkovibion. 

The  iegistration.law8  authorized  by  Const, 
art.  4,  {  1.  authorizing  the  General  Assembly 
to  enact  laws  to  secure  the  freedom  of  elections 
and  the  purity  of  the  ballot  box,  prescribe  no 
qualifications  of  electors,  but  are  to  legolate  the 
exercise  of  the  elective  franchise. 

(Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  H  96,  96;   Dec.  Dig.  f  96.*] 

2,  EtLBcnoNS  (I  96*)— Rbgistbation  of  Vot- 
■B8— OoNaTBucnoN  OF  Statute. 

Shannon's  Code,  i  1189,  provides  that,  in 
all  civil  districts,  wards,  and  voting  precincts 
in  counties  having  a  population  of  50,000  or 
over,  every  voter  shall  be  registered.  Section 
1198  provides  that  registration,  as  provided  for, 
■hall  be  a  prerequisite  to  voting  in  all  elections 
in  such  territoiT.  Section  1199  provides  no 
voter  shall  be  allowed  to  vote  in  any  election 
wherein  registration  is  required  by  law,  unless 
he  shall  have  first  registered  under  the  pro- 
visions of  the  article  as  much  as  20  days  be- 
fore the  election  is  held.  Held,  that  the  sections 
apply  to  all  elections,  including  those  of  munic- 
ipalities in  the  counties  falling  within  their  pro- 
visions, and  to  all  voters,  whether  property  hold- 
ers or  residents  voting  in  the  elections,  and 
hence  apply  to  municipal  elections  in  the  town 
of  Lonsdale,  Knox  county,  which  county  has  a 
population  of  over  50,000,  though  the  town  char- 
ter (I^ws  1907,  p.  1048,  c.  SOa)  merely  defines 
the  qualifications  of  voters  at  municipal  elec- 
tions, and  does  not  provide  for  registration. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  |  97 ;    Dec  Dig.  i  98.*] 

t.  EUBcnoNS  (S  313*V— Violation  of  Laws— 
VoTiRQ  Without  Rboibtratioit. 

The  statute  making  registration  a  prerequi- 
•ite  to  voting  in  all  elections  in  the  specified 
connties,  a  person  who  voted  without  registering 
at  a  municipal  election  in  the  town  of  Lonsdale, 
in  Knox  county,  was  guilty  of  a  misdemeanor 
under  Oode  I808,  {  4506,  providing  that  when 
the  performance  of  any  act  is  prohibited  by 
statute,  and  no  penalty  for  violation  is  impos- 
ed, the  doing  of  sadt  act  is  a  misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Ejections, 
Cent.  Dig.  !  338;  Dec.  Dig.  f  313.*] 

4b  Electionb  (8  97*)— Reoisteatios— Place. 
Xn  view  of  Shannon's  Code,  )  1217,  requir- 
ing the  registrars  of  each  district  or  voting  pre- 
cinct to  appear  at  the  place  wliere  the  election 
is  held  with  the  books  in  which  the  voters  are 
numbered,  which  are  made  evidence  of  registra- 
tion, and  occupy  places  inside  the  polling  pre- 
cincts, and  check  oIF  or  mark  said  voters  as  each 
voter  therein  registered  slmll  vote,  a  voter  must 
register  in  the  civil  district,  ward,  or  voting  pre- 
cinct where  he  proposes  to  vote,  as  a  prerequi- 
site to  his  right  to  vote  therein. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  4  92;   Dec.  Dig.  i  97.*] 

Error  to  Criminal  Court,  Knox  County; 
T.  A.  R.  Nelson,  Judge. 

R.  W.  Weaver  was  indicted  for  illegal  vot- 
ing. A  motion  to  quash  the  indictment  was 
overruled  on  one  ground  and  sustained  on  an- 
other, and  both  parties  bring  error.  Motion 
orerruled,  and  case  remanded  for  trial. 

W.  W.  Faw,  Asst'  Atty.  Gen.,  for  the  State^ 
R.  A.  Brown,  for  defendant 

SHIELDS,  J.  The  defendant  was  indicted 
In  the  criminal  court  of  Knox  county  for 


knowingly  voting,  as  the  owner  of  real  estate 
situated  In  the  town  of  Lonsdale,  Knox  coun- 
ty, in  a  municipal  election  held  in  that  town, 
without  first  having  there  registered  20  days 
or  more  before  the  election,  as  provided  by 
chapter  25,  p.  59,  Acts  Ex.  Sees.  1890,  chap- 
ter 224,  p.  438,  Acts  1891,  and  chipter  12,  p. 
30,  Acts  Ex.  Sees.  1891. 

A  motion  was  made  to  quash  the  indict- 
ment, upon  tlie  grounds  that  it  was  not  a 
misdemeanor  to  vote  Illegally  in  a  municipal 
election,  and  that  registration  was  not  re- 
quired of  owners  of  rebl  estate  In  ILionsdale  In 
municipal  elections  there  held.  The  trial 
Judge  overruled  the  first  ground  of  tlie  mo- 
tion, and  sustained  the  latter,  and  quashed 
the  indictment  The  state  and  the  defend- 
ant both  prosecuted  appeals  in  the  nature  of 
writ  of  error,  and  have  assigned  the  action  of 
the  trial  judge  adverse  to  them,  respectively, 
as  error. 

We  think  the  first  ground  of  the  motion 
was  properly  overruled,  and  the  second  er- 
roneously sustained. 

The  contention  of  the  defendant  is  predi- 
cated upon  the  provision  of  the  charter  of 
Lonsdale  (chapter  306,  p.  1048,  Acts  1907) 
defining  the  qualifications  of  voters  in  elec- 
tions to  be  held  In  the  municipality  for  the 
election  of  municipal  officers,  which  is  in  . 
these  words: 

"The  votes  shall  be  by  ballot,  all  persons 
^owning  real  estate  within  said  corporation, 
all  persons  living  therein  and  who  have  been 
residents  thereof  for  six  months  previous  to 
said  election  and  who  are  entitled  to  vote 
for  members  of  the  General  Assembly  shall 
be  entitled  to  vote  In  said  election." 

The  qualification  here  prescribed  applies 
to  all  voters,  whether  they  be  owners  of 
real  estate  in  the  municipality  or  residents 
therein. 

To  bf  entitled  to  vote  for  members  of  the 
General  Assembly,  under  the  Constitution, 
the  voter  must  be  a  male  person  who  is  21 
years  old,  a  citizen  of  the  United  States, 
and  a  resident  of  the  state  for  12  months 
and  of  the  county  6  months;  and  the  only 
other  qualification  which  can  be  prescribed 
Is  the  payment  of  poll  taxes  and  the  pro- 
duction of  satisfactory  evidence  of  such  pay- 
ment for  such  preceding  period  as  the  Leg- 
islature shall  prescribe  and  at  such  time  as 
may  be  prescribed  by  law.    Const,  art  4,  J 1.  ' 

These  are  all  the  qualifications  required 
of  those  authorized  to  vote  In  elections  held 
tn  the  municipality. 

The  registration  laws  of  the  state  do  not 
prescribe  qualifications  of  electors,  but  were 
enacted  for  the  purpose  of  regulating  the 
exercise  of  the  elective  franchise,  and  are 
authorized  by  the  concluding  clause  of  sec- 
tion 1,  art  4,  of  the  Constitution,  ordaining 
that  the  General  Assembly  shall  have  power 
to  enact  laws  to  secure  the  freedom  of  elec- 
tions and  the  purity  of  the  ballot  box. 
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In  Madison  v.  Wade,  88  Ga.  690,  16  S.  E. 
21,  it  Is  held  that  registration  adds  no  qual- 
ification to  voters,  but  merely  serves  to  iden- 
tify them  as  a  person  qualified  to  vote.  In 
People  V.  Hoffman,  116  111.  611.  5  N.  K  596, 
8  N.  E.  788,  56  Am.  Rep.  793,  It  is  said  that 
a  registry  law  is  merely  a  mode  of  ascer- 
taining and  determining  whether  or  not  a 
man  possesses  the  necessary  qualifications 
of  a  voter.  In  State  ▼.  Butts,  31  Kan.  550, 
2  Pac.  618,  619,  Judge  Brewer,  now  Mr.  Jus- 
tice Brewer  of  the  Supreme  Court  of  the 
United  States,  spealiing  for  the  court,  said: 

"It  is  evident  that  a  proper  enforcement 
of  this  statute.  In  securing  10  days  before 
every  election  a  full  registry  of  all  persons 
entitled  to  vote,  furnishes  a  very  efilcient 
check  against  fraudulent  voting.  At  any 
election  In  which  much  interest  Is  felt,  and 
where  the  opposing  parties  are  supposed  to 
be  nearly  equal  In  numbers,  most  careful 
scrutiny  will  be  made  of  these  registry  lists, 
every  voter's  name  and  residence  taken,  and 
his  right  to  vote  verified  by  examination. 
The  matter  will  not  be  left  to  the  pressure 
and  excitement  of  election  day,  but  will  all 
be  ascertained  and  determined  prior  there- 
to. The  value  of  such  a  registry  for  the 
preservation  of  the  purity  of  the  ballot  box 
cannot  be  too  highly  estimated.  •  •  • 
Obviously,  what  was  contemplated  was  the 
ascertaining  beforehand,  by  proper  proof, 
.  of  the  persons  who  should  (»  the  day  of, 
election  be  entitled  to  vote;  and  any  rea- 
sonable provision  for  making  such  ascer- 
tainment must  be  upheld.  Requiring  a  par- 
ty to  be  registered  Is  not  in  any  true  sense 
Imposing  an  additional  qualification,  any 
more  than  requiring  a  voter  to  go  to  a  spe- 
cific place  for  the  purpose  of  voting,  or  re- 
quiring him  to  prove  by  his  own  oath  or 
the  oaths  of  other  parties  his  right  to  vote 
when  challenged,  or  than  requiring  a  nat- 
uralized foreigner  to  present  bis  nattaraliza- 
tion  papers.  Each  and  all  of  these  are  sim- 
ply matters  of  proof,  steps  to  be  taken  in 
order  to  ascertain  who  are  and  who  are  not 
entitled  to  vote." 

Judge  Cooley  in  his  work  on  Constitution- 
al Limitations  (page  601),  said: 

"In  some  of  the  states  It  has  also  been  re- 
garded as  important  that  lists  of  voters 
should  be  prepared  before  the  day  of  elec- 
tion. In  which  should  be  registered  the 
names  of  every  person  entitled  to  vote.  Un- 
der such  a  registration  the  officers  whose 
duty  It  Is  to  administer  the  election  laws  are 
enabled  to  proceed  with  more  deliberation 
In  the  discbarge  of  their  duties,  and  to  avoid 
the  haste  and  confusion  that  must  attend 
the  determination  upon  election  day  of  the 
various  and  sometimes  difficult  questions 
concerning  the  right  of  individuals  to  ex- 
ercise this  Important  franchise.  Electors, 
also,  by  means  of  this  registry,  are  notified 
in  advance  of  the  persons  claiming  the  right 
to  vote,  and  are  enabled  to  make  the  neces- 
sary examination  to  determine  whether  the 


claim  is  well  founded,  and  to  exercise  the 
right  of  challenge  if  satisfied  any  person 
registered  is  unqualified.  When  the  Consti- 
tution has  established  no  such  rule,  and  Is 
entirely  silent  on  the  subject.  It  has  some- 
times been  claimed  that  the  statute  requir- 
ing voters  to  be  registered  before  the  day  of 
election  and  excluding  from  the  right  all 
whose  names  do  not  appear  upon  the  list 
was  unconstitutional  and  void,  as  adding 
another  test  to  the  qualifications  of  electors 
which  the  Constitution  has  prescribed,  and 
as  having  the  effect,  where  the  electors  are 
not  registered,  to  exclude  from  voting  per- 
sons who  have  an  absolute  right  to  that 
franchise  by  the  fundamental  law.  This  po- 
sition, however,  has  not  been  accepted .  as 
sound  by  the  courts.  The  provision  for  a 
registry  deprives  no  one  of  his  right,  but 
Is  only  a  reasonable  regulation  under  which 
the  right  may  be  exercised.  Such  regula- 
tions must  always  have  been  within  the 
power  of  the  Legislature  imiess  forbidden." 

This  was  quoted  by  this  court  with  ap- 
proval in  the  case  of  Moore  v.  Sharp,  98 
Tenn.  498,  41  8.  W.  587. 

These  r^Istration  laws  apply  to  all  elec- 
tions, including  those  of  municipalities,  in 
the  counties  and  civil  districts  falling  with- 
in their  provisions.  We  quote  the  sections 
evidencing  this  as  codified  In  Shannon's  edi- 
tion of  the  Code,  viz.: 

"Sec.  1189.  In  all  civil  districts,  wards, 
and  voting  precincts  in  counties  which  have 
a  population  of  50,000  or  over  that  number, 
computed  by  the  federal  census  of  1890,  or 
which  may  hereafter  have  that  number  or 
over,  computed  by  any  subsequent  federal 
census,  and  in  all  cities,  towns,  and  civil 
districts,  having  a  population  of  2,500  Inhab- 
itants or  over  that  number  computed  by 
the  federal  census  of  1890,  or  may  hereafter 
have  that  number  or  over,  computed  by  any 
subsequent  federal  census,  each  and  every 
voter,  in  addition  to  the  other  regulations 
required  by  law,  shall  be  registered  as  a 
voter  as  hereinafter  provided  before  he 
shall  be  allowed  to  exercise  the  elective 
franchise  in  any  election  held  in  any  civil 
district,  ward,  or  voting  precinct  In  said 
counties  having  a  population  as  herein  pro- 
vided: Provided,  that  the  last  published 
census  shall  control  In  every  case.  (E<x. 
Sess.  1890,  c.  25,  S  1;  1891,  c.  224,  S  1;  Ex. 
Sess.  1891,  c.  12." 

"Sec.  1198.  Registration,  as  provided  for 
in  section  1197,  and  the  other  provisions 
thereof,  shall  be  a  prerequisite  to  voting  in 
all  elections  In  such  territory;  and  when 
such  registration  has  been  made  under  the 
provisions  of  this  article,  no  other  or  fur- 
ther general  registration  for  two  and  four 
years  shall  be  made  or  required  as  a  pre- 
requisite to  his  voting,  except  in  cases 
where  the  voter  has  changed  his  residence. 
(Id.  I  8.) 

"Sec.  1199.  No  voter  shall  be  allowed  to 
vote  In  any  election   wherein  registration 
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Is  required  by  law,  nnless  he  shall  have 
first  registered,  under  the  proylslons  of  this 
article,  as  much  as  twenty  days  before  the 
election  wherein  he  oilers  to  vote  Is  held. 
But  registration  of  voters  shall  only  be  re- 
quired every  four  years  hereafter  In  the 
civil  districts  having  less  than  five  thou- 
sand population,  according  to  last  census, 
whenever  said  dvll  districts  are  In  the 
counties  not  wholly  subject  by  the  present 
laws  to  registration.     (Id.  {  4.)" 

They  not  only  apply  to  all  elections  In  the 
territory  coming  within  the  provisions  of 
the  statute,  but  to  all  voters,  whether  as 
propcnrty  holders  or  residents,  voting  In  the 
election.  No  exception  of  any  kind  la  made. 
They  make  registration  a  prerequisite  to 
voting  In  all  elections  and  prohibit  voters 
from  voting  without  lawful  registration. 
All  who  do  so  are  guilty  of  a  misdemeanor. 
Code  1858,  S  4S96.  Knox  county  falls  with- 
in the  provisions  of  these  laws,  and  they 
therefore  apply  to  all  elections  and  voters 
In  the  municipality  of  Lonsdale. 

The  voter  must  register  In  the  civil  district, 
ward,  or  voting  precinct  where  he  offers  to 
vote.  This  clearly  appears  from  a  consid- 
eration of  all  the  provisions  of  the  stat- 
ntes,  and  such  has  been  their  practical  con- 
Btmctlon.  Section  1217  requires  the  regis- 
trars of  each  district,  or  voting  precinct,  to 
appear  at  the  place  where  the  election  is 
held  with  the  books  In  which  the  voters  are 
numbered,  which  are  made  evidence  of  reg- 
istration, and  occupy  places  Inside  the  poll- 
ing precincts,  and  check  off  or  mark  said 
Toters  as  each  voter  therein  registered  shall 
vote.  The  voter's  name  cannot  appear  up- 
on these  books  unless  he  has  there  register- 
ed- No  other  registration  books  are  requir- 
ed or  authorized  to  be  present  or  used,  and 
a  registration  In  another  precinct  would  not 
avail  the  voter  anything.  If  the  registra- 
tion laws  did  not  apply  to  the  place  of  the 
residence  of  the  nonresident  voter,  and  the 
law  was  as  Insisted,  he  could  not  register 
anywhere,  although  he  could  not  vote  at  the 
place  where  the  laws  do  apply  without  reg- 
istration. The  registration  must  be  In  the 
district  or  ward  where  the  vote  Is  proposed 
to  be  cast 

When  considered  from  the  viewpoint  of 
the  objects  and  purposes  of  the  registration 
law,  the  reasons  for  requiring  registration 
of  nonresident  real  estate  owners,  and  resi- 
dent real  estate  owners  who  may  not  have 
lived  In  the  town  of  Lonsdale  for  a  suffi- 
cient length  of  time  to  otherwise  qualify 
them  to  vote,  are  more  weighty  than  in  the 
case  of  voters  who  have  lived  there  for  a 
Bofflclent  length  of  time  to  qualify  them  to 
vote  without  regard  to  the  real  estate  quall- 
flcatlons;  for,  ordinarily,  there  Is  more  like- 
lihood that  the  voters  of  the  latter  class, 
and  their  qualifications,  will  be  known  to 
the  Judges  of  election,  and  the  candidates 


and  their  friends,  than  those  of  the  former 
class.  As  was  well  said  by  Mr.  Justice 
Brewer,  In  State  v.  Butts,  supra,  viz.:  "Ob- 
vlonsly  what  was  contemplated  was  the  as- 
certaining beforehand,  by  proper  proof,  of 
the  persons  who  should  on  the  day  of  elec- 
tion be  entitled  to  vote,"  so  that  "the  mat- 
ter will  not  be  left  to  the  pressure  and  ex- 
citement of  election  day,  but  will  all  be  as- 
certained and  determined  prior  thereto." 

The  motion  to  quash  is  overruled,  and  the 
case  remanded  for  triaL 


NASHVIIiLB,  a  &  ST.  L.  RT.  C».  v.  PAT- 
TERSON et  al. 

(Supreme  (Tourt  of  Tennessee.    Dec  Term, 
190a) 

1.  Taxation  (§  391*)— Railroads— Stattttks 

— OONBTBUCnON — "DlBTBIBUTABLK"  —  "Lo- 
OAUZED." 

Acts  1887,  p.  102,  c.  5,  requiring  railroads 
to  file  a  acfaedule  setting  forth  the  length  in 
miles  of  its  railroad  bed,  switches,  and  side 
tracks,  and  the  value  of  the  whole,  providing 
that  the  road  of  any  railroad  shall  inciade  side 
tracks,  switches,  etc.,  and  that  the  roadbed,  roll- 
ing stock,  franchises,  choses  in  action,  and  per- 
sonal property  having  no  actual  situs  shall  be 
known  as  "distributaDle  property,"  and  shall  be 
valued  separately,  and  that  the  depot  buildings 
and  other  property,  real,  jwrsonai,  and  mixed, 
having  an  actual  situs,  shall  be  known  as  the 
"localized  property,"  and  shall  be  valned  sep- 
arately, divides  the  taxation  of  railroad  property 
Into  "localized"  and  "distributable"  property; 
and  switches  and  industrial  tracks  off  the  main 
right  of  way,  but  used  as  a  part  of  the  general 
system,  and  for  the  same  purposes  as  switch 
tracks  on  the  right  of  way  are  used,  must  be 
assessed  as  "distributable"  property,  but  all 
buildings,  coal  bins,  roundhouses,  machine  shops, 
depot  buildings,  and  other  structures  located  on 
the  terminal  yards  must  be  assessed  as  "lo- 
calized" property. 

[E3d.  Note. — ^For  other  cases,  see  Taxation, 
Dec.  Dig.  !  391.*] 

2.  Taxation  ((  391*)  — Void  Assessuknts  — 

LlABILITT  OT  TaXPATES. 

Where  switch  and  industrial  tracks  ott  the 
main  right  of  way  of  a  railroad  are  separately 
assessed  as  localized  tradiage  off  the  right  of 
way,  though  the  property  belongs  to  the  dis- 
tributable class,  within  Acts  1^7,  p.  102,  c. 
5,  authorizing  the  taxation  of  railroad  property, 
the  separate  assessment  is  void,  and  no  tax  can 
be  collected  thereon  as  distributable  property. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  891.*] 

Appeal  from  Circuit  Court,  Davidson  Coun- 
ty;  T.  B.  Matthews,  Judge. 

Certiorari  by  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  Company  against  Mal- 
colm R.  Patterson,  Chairman,  and  others, 
constituting  the  Board  of  Blqualization  for 
Assessment  of  Railroad  Property,  to  review 
an  assessment  From  a  Judgment  quashing 
an  assessment,  both  parties  appeal.  Revers- 
ed and  rendered. 

Claude  Waller,  for  plaintiff.  Attorney  Gen- 
eral Cates  and  James  C.  Bradford,  for  de- 
fendants. 
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McALISTER,  J.  This  cause  Is  before  the 
court  on  the  cross-appeals  of  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company 
and  the  board  of  equalization  from  a  judg- 
ment of  the  circuit  court  of  Davidson  county 
quashing  an  assessment  of  certain  alleged 
localized  property  of  the  railroad,  on  account 
of  vagueness  and  Indeflnlteness  in  the  de- 
scription of  the  property  assessed.  The  main 
controversy,  however,  presented  on  the  rec- 
ord, Is  whether  the  property  involved  should 
have  been  assessed  as  localized  or  distrib- 
utable property.  The  genesis  of  the  contro- 
versy, as  well  as  its  progress  and  develop- 
ment, may  be  thus  stated:  On  August  1. 
1907,  the  Railroad  Commission  made  the  fol- 
lowing order,  to  wit: 

The  commission  took  up  the  petition  of 
Mayor  Prierson  and  City  Attorney  Chamlee, 
of  Chattanooga,  In  regard  to  the  assessment 
of  the  yards  and  terminals  of  railroad  com- 
panies as  localized  property,  and,  after  con- 
sidering the  opinion  of  the  Attorney  Gener- 
al of  the  state  In  the  case,  the  petition  was 
granted.' 

The  commission*- proceeded  to  the  consid- 
eration of  the  method  to  be  pursued  in  assess- 
ing the  trackage  of  railroads  oft  the  main 
right  of  way  as  localized  property,  and  de- 
cided to  value  and  assess  It  as  railroad  track 
on  a  mileage  basis,  whereupon  the  following 
order  was  adopted: 

"That  every  railroad  company  doing  busi- 
ness in  Tennessee  be  required  to  file  a  state- 
ment under  oath  on  or  before  August  15, 
1907,  setting  forth  the  number  of  miles  of 
side  track,  switch  track,  and  spur  track  own- 
ed by  it  in  the  state  of  Tennessee,  exclusive 
of  such  track  on  the  main  right  of  way ;  the 
statement  to  show  the  number  of  miles  of 
such  track  in  each  county  and  municipality 
through  which  the  road  runs,  together  with 
the  value  of  same. 

"It  is  further  ordered  that  each  and  every 
rs^ilroad  company  owning  terminal  yards  and 
switch  yards,  or  switch  yards,  be  required 
to  file  with  this  commission  as  a  part  of  its 
returns  a  blue  print,  or  blue  prints,  showing 
the  main  line,  side  tracks  and  switches,  and 
such  terminal  yards  and  switch  yards." 

In  pursuance  of  this  order  the  following 
letter  was  addressed  to  the  tax  agent  or 
other  representative  of  each  railroad  com- 
pany doing  business  in  Tennessee,  who  has 
been  heretofore  designated  to  make  out,  swear 
to,  and  return  the  tax  schedules  to  the  Comp- 
troller of  the  State  Treasury  for  the  use  of 
the  commission  making  the  assessment  of 
railroad  property  for  the  years  1907  and 
1908: 

"Dear  Sir:  The  Attorney  General  of  the 
state  holds  that,  under  the  law,  this  commis- 
sion must  assess  [as]  localized  property,  all 
the  side  tracks,  spur  tracks,  and  switch 
tracks  oflT  the  main  right  of  way  of  all  rail- 
roads in  Tennessee.  To  secure  the  informa- 
tion necessary  to  complete  the  assessment, 
the  commission  has  entered  an  order  on  its 


records,  requiring  returns  to  be  made  to  the 
commission  by  all  railroads  in  Tennessee,  on 
or  before  August  15,  1907,  under  oath,  giving 
the  number  of  miles  of  such  side  track,  q>ur 
track,  and  switch  track  belonging  to  each 
road  in  Tennessee  that  is  ofT  the  main  right 
of  way,  and  to  report  the  number  of  miles 
of  such  track  in  each  county  and  municipali- 
ty In  Tennessee  through  which  the  road  runs, 
with  the  value  in  each  instance  of  such  track, 
the  report  to  be  accompanied  by  a  blue  print, 
showing  the  main  line  and  side  tracks  In  all 
switch  yards  as  terminal  yards." 

The  schedules  and  blue  prints  were  accord- 
ingly filed  by  the  railroad  authorities.  Tb0 
following  assessment  was  then  made  of 

Localized  Track  oil  Main  Right  ot  Way. 

Vain*  ot  locallted  track  off  main  rl^t  ot 
wa7 I3S1.15S  U 

Localized  Track  Apportioned  to  Countlea. 

localized  track  in  Davidson  county,  12.40 
miles  tlS9.634  00 

Localized  track  in  Davidson  county,  S.2S 
miles,  being  one-bait  the  mileage  ot  the 
Louisville  *  Nashville  Terminal  Com- 
pany         82.461  SO 

Total  localized  track,  Davidson  county, 
15.65  miles $262,093  60 

Total  localized  track,  Rathertord  coun- 
ty, 1.33   miles S.8S0  00 

Total  localized  track,  Bedtord  county. 
0.0T  miles 140  00 

Total  localized  track,  Franklin  county, 
2.23  miles 4,4eO  00 

Total  localized  track,  Marlon  county, 
0.18  miles 160  00 

Total  localized  track,  Hamilton  county, 
12J7  miles 71,440  00 

Locallxed  Track  Apportioned  to  Municipalities. 

In  Nashville,  Nashville,  Chattanooga  A  St. 

Louis  proper,  12.30  miles |16t,4S4  00 

In  Nashville,  one-hall  Interest  in  Louis- 

vUle  A  Nashville  terminal,  3.2S  miles....     82,461  60 

ToUl  localised  track  in  Nashville,  15.65 

miles  *2al,8»  50 

Total    localized    track    in    Mnrtreesboro, 

1.33  miles 2,660  00 

Total  localized  track  In  Bell  Buckle,  0.07 

miles  140  00 

Total    localized    track    In    Decherd,    0.25 

miles  400  00 

Total  localized  track  In  Chattanooga,  t.U 

miles  <5,0aoOO 

Conclusions. 

Value  entire  distributable 
property  of  this  division 
(161.15    miles) $5,140^00  00 

Value  entire  property  In  T«a> 
nessee   6,474.749  50 

Less  exemptions $    1,000  00 

Less  localized  track  off  main 
right   of  way 331456  60 

Less  other  localized  prop- 
erty        (88,694  00 

Value  remaining  distribu- 
table property  In  Tennessee  4,233,000  00 

Value  distributable  property 
per  mile  (124.60  miles) $4,000  00 

After  the  work  of  the  Railroad  Commis- 
sion had  been  completed,  the  petitioner  filed 
its  exception  to  the  action  of  that  body  as  to 
the  assessment  of  all  its  property,  and  spe- 
cifically excepted  to  the  assessment  of  "local- 
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iaed  tra(^  off  main  right  of  way"  In  the  fol- 
lowing language: 

"The  honorable  Railroad  Commission  in 
making  the  aasessmeuta  of  the  several  dlvi- 
sions  of  the  NashylUe,  Chattanooga  &  St 
Louis  Railway  within  the  state  of  Tennessee 
has  divided  the  said  property  in  the  following 
classes,  to  wit:  (1)  Localized  property;  (2) 
localized  trackage ;  (8)  distribntable  property. 
In  the  division  known  and  designated  as 
"localized  trackage"  it  has  undertaken  to  as- 
sess s^arately  and  distinctly  from  the  road 
Itself  certain  tracks,  switches,  ties,  rails,  and 
the  superstructure  thereon,  together  with  the 
property  upon  which  they  are  located,  and 
bas  spedflcally  assessed  this  company  as  fol- 
lows on  localised  trackage: 

On  the  main  line— that  Is,  the  line  run- 
ning from  NashTllle  to  Chattanooga— It 
lias  asMsaed  what  is  designated  as 
localized  trackage  at  the  sum  of t3Sl,15E  SO 

On  the  Western  A  Atlantic  Dtrlston  It  has 
■isMisfl  loeallMd  trackage  at  the  sum 
ot    (2,980  00 

On  the  Middle  Tennessee  A  Alabama 
Branch  It  has  assessed  localized  track- 
age at  the  sum  ol 100  00 

On  the  West  NashTllle  Branch  It  has  as- 
sessed localized  trackage  at  the  sum  ot     18,860  00 

On  the  Centreville  Branch  It  has  as- 
sessed localized  trackage  at  the  sum  of     IT.OIS  00 

On  the  Sequatchie  Valley  Branch  it  has 
assessed  localized  trackage  at  the  sum 
of    80,876  00 

On  the  Tracy  City  Branch  it  has  as- 
sessed localized  trackage  at  the  sum  ot     86,675  00 

On  the  Columbia  Branch  It  has  assessed 
localised  trackage  at  the  sum  of 8,M0  00 

On  the  McMlnnvlile  Branch  It  has  as- 
sessed localized  trackage  at  the  sum  of       1,226  00 

On  the  Liebanon   Branch  it  has  assessed 

localized  trackage  at  the  sum  of (00  00 

On  the  Shelbyvllle  Branch  it  has  as- 
sessed localized  trackage  at  the  sum  of       1,475  DO 

On  the  Paducah  A  Memphis  Division  it 
has  assessed  localised  trackage  at  the 
sum    of 7,775  00 

On  the  Northwestern  Division  It  has  as- 
sessed localized  trackage  at  the  sum  ot     44,838  00 

"All  of  said  localized  trackage  is  property 
that  is  completely  covered  by  tracks,  switches, 
ties,  rails,  and  the  superstructure  thereon, 
and  is  used,  not  in  the  performance  of  local 
business,  but  in  the  handling  of  the  general 
business  of  the  company  on  each  of  the  said 
branches.  Said  trackage  is  used  precisely  for 
the  same  purposes  and  in  the  same  manner 
as  the  trackage  on  the  main  right  of  way  of 
each  of  the  several  divisions  of  the  company's 
property.  The  honorable  Railroad  Commis- 
sion has  seen  proper  to  class  all  trackage — 
including  tracks,  switches,  ties,  rails, -and  the 
superstructure  thereon — located  upon  the 
right  of  way  of  each  of  said  divisions  as  a 
part  of  the  distributable  property  of  said 
company,  but  has  assessed  all  of  said  track- 
age off  of  said  right  of  way  as  localized 
trackage. 

"It -is  respectfully  submitted  that  there  is 
nothing  In  the  act  under  which  this  honor- 
able Railroad  Commission  assesses  the  prop- 
erty in  question  which  JustlQes  It  in  assessing 
any  of  said  tracks,  switches,  ties,  rails,  and 
Bupvtstructure  thereon  off  of  the  right  of  way 


as  localized  property,  but  that  under  and  by 
the  express  terms  of  the  act — being  chapter 
6  of  the  Acts  of  1897 — said  property  Is  a  part 
of  the  distributable  property,  and  must  be 
assessed  as  a  whole  in  connection  with  eaeh 
division.  Said  act  provides  that  'the  roadbed, 
rolling  stock,  franchises,  choses  in  action  and 
personal  property  of  a  railroad  property  hav- 
ing no  actual  situs,  shall  be  known  as  dis- 
tributable property  and  shall  be  valued  sep- 
arately from  the  other  property.'  And  sec- 
tion 6  of  said  act  provides  that  'the  road  of 
any  railroad  proi)erty  shall  include  all  side 
tracks,  switches,  bridges,  trestles,  ties,  rails 
and  superstructure  of  every  kind.'  AH  of 
said  localized  trackage  as  above  assessed  is  a 
I>art  of  the  distributable  property  of  each  Of 
the  several  divisions  that  have  been  assessed, 
and  the  assessment  of  said  side  tracks, 
switches,  bridges,  ties,  rails,  and  superstruc- 
ture thereon  as  localized  property  is  unau- 
thorized and  void. 

"The  Nashville,  Chattanooga  &  St  Louis 
Railway,  therefore,  excepts  to  all  of  the  as- 
sessments designated  as  'localized  trackage' 
because  said  assessments  are  wholly  void  and 
unauthorized  by  the  act  under  which  the  hon- 
orable Railroad  Commission  is  proceedini;. 
For  proof  as  to  the  character  of  said  localiz- 
ed trackage,  reference  is  hereby  made  to  the 
proof  already  on  file  before  the  honorable 
Railroad  Commission." 

This  exception  was  specifically  overruled 
by  the  Railroad  Commission. 

When  the  Railroad  Commission  had  fln.nlly 
completed  Its  work  and  overruled  the  excep- 
tions of  the  petitioner,  the  record  reached 
the  hands  of  the  board  of  equalization  In  the 
manner  designated  by  the  statute,  and  before 
that  body  the  exception  to  the  assessment 
of  localized  trackage  off  main  right  of  way 
was  renewed,  but  was  overruled  by  that 
board,  viz.: 

"In  the  matter  of  the  assessment  of  side 
tracks,  spur  tracks,  switch  tracks,  and  yai-ds 
outside  the  main  right  of  way  of  the  •  •  » 
Nashville,  Chattanooga  &  St  Louis  •  •  • 
(the  same  having  been  assessed  and  denomi- 
nated as  localized  trackage'  by  the  State 
Tax  Assessors),  the  board  heard  the  argu- 
ments of  counsel  and  upon  consideration 
thereof  and  the  whole  record  did  confirm  the 
assessment,  as  localized  property,  of  said 
side  tracks,  switch  tracks,  spur  tracks,  nnd 
yards  as  the  same  had  been  made  by  the 
Railroad  Commission,  acting  ex  officio  as 
State  Tax  Assessors  of  railroad  property." 

The  assessments  made  by  the  Railroitd 
Commission  of  localized  property  and  di.<- 
trlbutable  property  were  also  approved  by  the 
board  of  equalization  and  certified  to  the 
Comptroller. 

The  assessments  of  "localized  track  off  main 
right  of  way"  were  not  certified  to  the  Comi>- 
troller,  because  of  the  fact  that  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  filed 
in  the  circuit  court  of  Davidson  county  a  pe- 
tition for  certiorari  and  supersedeas. 
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The  prayer  of  the  petition  is  as  follows : 

"Premises  considered,  your  petitioner  prays 
that  proper  process  issue  making  the  above- 
named  defendants  parties  hereto,  and  that  a 
writ  of  certiorari  Issue  against  the  defend- 
ants to  produce  into  this  honorable  court  the 
minutes,  orders,  proceedings,  records,  and 
proof,  including  all  maps  and  other  evidence 
as  to  the  assessments  of  the  property  of  the 
petitioner  now  on  file  with  the  board  of  equal- 
ization and  in  the  hands  of  the  defendant 
Mdlcolm  R.  Patterson,  and  that  a  writ  of 
supersedeas  issue  to  supersede  the  assess- 
ments by  the  eald  board  of  equalization  of 
the  side  tracks,  switch  tracks,  spur  tracks, 
industrial  tracks,  and  yards,  outside  of  peti- 
tioner's main  right  of  way,  as  localized  prop- 
erty, and  to  restrain  the  certification  of  the 
same,  bu^  not  to  restrain  or  stay  the  certifica- 
tion of  the  remainder  of  the  assessments 
made  by  the  board  of  equalization  of  the  pe- 
titioner's property,  and  that  on  final  hearing 
the  assessment  of  said  side  tracks,  switch 
tracks,  spur  tracks,  industrial  tracks,  and 
yards  of  your  petitioner,  situated  outside  of 
the  petitioner's  main  right  of  way,  as  localiz- 
ed property,  be  declared  to  be  illegal,  null, 
and  void,  and  that  said  assessment  itself  be 
declared  to  be  illegal,  null,  and  void,  as  not 
authorized  by  the  act,  chapter  5  of  the  Acts 
of  1897.  Petitioner  prays  for  such  other  and 
further  general  relief  as  the  ctrcumstances 
may  require." 

It  Is  said  on  behalf  of  the  state  that  "lo- 
calized trackage  off  the  main  right  of  way" 
does  not  simply  embrace  side  tracks  and 
spur  tracks,  but  Includes  the  real  estate  on 
which  said  side  tracks  and  spur  tracks  are 
located.  It  is  said  the  land  and  the  said  road 
tracks  traversing  it  are  the  constituent  ele- 
ments of  valuation,  and  are  inappropriately 
designated  "localized  trackage."  The  insist- 
ence of  the  state  is  that  the  so-called  localiz- 
ed trackage  at  Chattanooga  and  Nashville  is 
shown  to  t>e  several  tracts  of  land,  compris- 
ing many  acres,  upon  which  are  built  shops, 
roundhouses,  and  other  buildings,  and  also 
railway  tracks  used  for  switching  and  park- 
ing cars  and  other  incidental  and  convenient 
uses.  The  Railroad  Commission  ascertained 
the  number  of  miles  of  railroad  track  on 
each  lot,  and  in  making  the  assessment  con- 
sidered the  Individual  value  of  the  land  and 
the  tracks.  This  is  shown  by  the  following 
extract  from  the  brief  of  the  Railroad  Com- 
mission, which  la  filed  as  an  exhibit  to  its  an- 
swer, viz.: 

"In  assessing  localized  tracks,  the  commis- 
sion has  taken  Into  consideration  the  value 
of  the  ground  and  the  value  of  the  super- 
structure. This  makes  a  wide  diCTerence  {n 
the  valuation  placed  upon  the  side  tracks  In 
the  city  and  in  the  country,  on  account  of 
the  high  valuation  placed  oh  city  property  as 
compared  with  country  property." 

It  is  to  be  noted  in  this  connection  that 
these  several  tracts,  upon  which  were  situat- 
ed the  railway  side  tracks,  were  not  assessed 


under  the  head  of  localized  property,  as  oth- 
er real  estate  is  assessed.  In  other  words.  If 
they  were  not  assessed  as  localized  trackage, 
they  were  not  assessed  at  all. 

The  said  properties  are  thus  described  in 
the  answer  and  return  of  board  of  equaliza- 
tion: 

"Localized  Trackage  in  the  City  of  Chatta- 
nooga and  Hamilton  County. 

"As  hereinbefore  adverted  to.  It  was  shown 
by  proof  taken  by  the  board  of  assessors,  un- 
der the  controversy  before  said  board  be- 
tween the  municipal  authorities  of  Chatta- 
nooga and  petitioner,  that  petitioner  was  and 
Is  the  owner  of  14  acres  of  land  lying  prac- 
tically in  the  heart  of  the  city  of  Chatta- 
nooga, and  in  control,  under  lease  from  the 
state  of  Georgia,  of  about  10  acres  adjoin- 
ing the  aforesaid  14-acre  tract,  which  was 
used  as  the  yards  of  the  Nashville,  Chatta- 
nooga &  St  IjouIs  Railway  and  of  the  West- 
ern &  Atlantic  Railroad,  which  yards  were 
largely  covered  by  tracks,  some  of  which 
were  used  for  switching  purposes,  but  the 
major  portion  of  which  (particularly  on  the 
lO-acre  tract)  were  used  for  storage  purposes 
and  for  repairing  cars,  and  that  on  the  14- 
acre  tract  was  located  a  machine  shop,  a 
turntable,  or  uncovered  roundhouse,  bins  for 
the  storage  of  coal,  a  sandhouse,  an  ofiSce 
building,  and  perhaps  some  other  structures." 

Again  the  answer  avers,  on  the  subject  of 
localized  trackage  in  Nashville : 

"Further,  it  will  be  seen  by  an  Inspection 
of  Exhibit  No.  10  hereto,  in  connection  with 
Exhibit  No.  12  hereto,  that  the  five  several 
tracts  of  land  bounded  In  red  as  shown  upon 
said  Exhibit  No.  10,  all  owned  by  petitioner 
and  containing  25.80  acres,  were  reported  by 
petitioner's  engineer,  Trabue,  as  having  on 
them  12.07  miles  of  track,  and  that,  in  addi- 
tion to  this  track  there  were  three  separate 
Industrial  tracks  leading,  one  to  the  Cumber^ 
land  Mill,  another  to  the  Model  Mill,  and 
the  third  to  the  National  Fertilizer  Works, 
aggregating  .33  miles  of  track,  and  this,  add- 
ed to  the  12.07  miles  of  track  above  referred 
to,  aggregated  12.40  miles,  which  the  board 
of  assessors  valued  and  assessed  as  'localiz- 
ed trackage'  belonging  to  petitioner  In  the 
city  of  Nashville. 

"Further,  it  will  be  seen  by  an  Inspection 
of  said  Exhibit  No.  10  hereto  that  there  are 
six  separate  tracts  of  land  designated  on  said 
map  and  bounded  by  yellow  lines,  which  sev- 
eral tracts  aggregate  28.66  acres,  and  are 
owned  by  the  Louisville  &  Nashville  Terminal 
Company,  but  leased  to'  the  petitioner  and  the 
Louisville  &  Nashville  Railroad.  As  located 
upon  these  six  separate  tracts  of  land,  peti- 
tioner's engineer,  Trabue,  reported  6.5  miles 
of  track,  and  one-half  this  mileage,  to  wit, 
3.25  miles,  the  board  of  assessors  assessed 
against  petitioner,  without  any  further  de- 
scription of  said  six  several  tracts  of  land, 
and  without  showing  upon  which  of  said 


Digitized  by 


Google 


Tenn.) 


NASHVILLE,  0.  &  ST.  L.  RT.  00.  r.  PATTERSON. 


4T1 


tracts  said  8.25  miles  of  trackage  were  lo- 
cated. 

"No  map  showing  location  of  the  localized 
trackage'  assessed  ag^alnst  petitioner  on  ac- 
count of  its  Northwestern  Division  was  fur- 
nished by  petitioner,  but  an  Inspection  of  Ex- 
hibit No.  19  hereto  shows  that  the  'localized 
track'  assessed  against  petitioner  on  account 
of  its  Northwestern  Division  in  the  city  of 
Nashville  and  in  the  county  of  Davidson  ag- 
gregated 10.85  mll^. 

"ExWbIt  C  to  Trabue  deposition,  Exhibit 
No.  12  hereto,  p.  5,  shows  that  this  'localized 
track,'  aggregating  10.85  miles,  covers  some 
12  indastrlal  ttacks  leading  from  petitioner's 
property  to  different  manufacturing  or  other 
business  establishments,  and  the  shops  be- 
longing to  petitioner's  Northwestern  Division 
upon  the  shop  trade.  Petitioner's  engineer 
r^Mrts  8.12  miles  of  track,  but  does  not  give 
the  acreage  of  this  tract" 

As  to  the  other  properties,  the  answer 
further  states: 

"Respondents  deny  that  the  assessment  or 
valuation  of  petitioner's  property,  assessed 
.as  aforesaid  under  the  name  or  classification 
of  localized  trackage'  was  included  either 
by  the  board  of  assessors  or  by  your  re- 
spondents in  the  assessment  and  valuation  of 
petitioner's  distributable  property,  and  this  is 
clearly  shown  in  Exhibit  No.  IS  to  this  an- 
swer and  return;  and  the  respondents  also 
deny  that  said  localized  property  so  assessed 
as  localized  trackage'  ought  to  have  been 
included  within  the  assessment  and  valuation 
of  petitioner's  distributable  property,  because, 
as  respondents  aver,  said  property  is  'lo- 
calized property,'  as  defined  by  section  8  of 
diapter  6  of  the  Acts  of  1897. 

"Respondents  also  deny  that  the  assess- 
ment of  petitioner's  localized  property  under 
the  name  and  classification  of  'localized 
trackage,'  as  hereinbefore  shown,  was  or  is 
void,  and  deny  that  the  petitioner  Is  en- 
titled to  have  said  assessment  set  aside  and 
annulled,  or  that  it  is  entitled  to  any  of  the 
relief  prayed  in  its  petition." 

The  answer  further  avers: 

"After  the  board  of  assessors  had  called 
upon  petitioner  for  a  supplemental  state- 
ment, said  petitioner  filed  as  Exhibit  B  to  the 
'deposition'  of  its  engineer,  Trabue  (which 
Exhibit  B  is  said  Exhibit  No.  11  to  this  an- 
swer and  return),  a  copy  of  said  map,  Ex- 
hibit No.  2  hereto,  and  designated  thereon  In 
black  lines  what  said  Trabue  called  the  right 
of  way  (200  feet  In  width)  of  the  Nashville, 
Chattanooga  &  St  Liouis  Railway,  and  also 
a  right  of  way  of  like  width  of  the  Western 
A  Atlantic  Railroad.  Said  Trabue  also  des- 
ignated by  red  lines  that  part  of  said  yards 
not  included  within  the  alleged  rights  of 
way  of  said  petitioner  and  of  the  Western  & 
Atlantic  Railroad.  An  inspection  of  said  Ex- 
hibit No.  11  hereto  will  show  that  petitioner's 
alleged  right  of  way,  as  laid  down  by  Trabue 
—which  was  done  without  other  evidence 
of  the  existence  or  extent  of  said  right  of 


way  than  his  simple  declaration — ^was  made 
to  include,  not  only  the  Union  Depot  train 
shed,  but  a  considerable  part  of  petitioner's 
freight  depot;  and  the  right  of  way  of  the 
Western  &  Atlantic  Railroad,  as  designated 
by  said  Trabue,  in  the  same  manner  was 
made  to  include  the  principal  part  of  the 
10  acres  leased  by  i)etltloner  from  the  state 
of  Georgia,  and  which  the  proof  shows  was 
and  is  covered  with  trades  used  principally 
for  storage  purposes. 

"Localized  Trackage   in  Nashville — Chatta- 
nooga Division. 

"An  examination  of  Exhibit  A  to  Trabue's 
deposition  (Elxhibit  No.  10  to  this  return  and 
answer)  will  show  that  petitioner's  engineer, 
Trabue,  laid  down  and  designated  a  right 
of  way  for  petitioner  200  feet  in  width  bound- 
ed by  black  lines.  However,  there  is  no  other 
evidence  of  the  location  or  width  of  all  this 
alleged  right  of  way  except  the  mere  declara- 
tion of  Mr.  Trabue.  But  said  right  of  way, 
as  laid  down  on  said  map,  said  ESxhibit  No. 
10  hereto,  was  made  to  include  the  principal 
part  of  petitioner's  freight  depot,  its  entire 
general  office  building,  a  considerable  part  of 
a  number  of  wholesale  warehouses,  part  of 
the  Union  Station,  the  baggage,  mall,  and  ex- 
press building,  and  perhaps  some  other  struc- 
tures, all  'localized  property'  in  character  and 
use." 

An  examination  of  the  assessment  actually 
made  by  the  Railroad  Ck>mmlssIon  will  show 
that  the  value  of  the  ground  upon  which  the 
general  office  building  of  the  company  at 
Nashville  was  located,  being  in  the  right  of 
way  laid  off  by  the  engineer,  was  deducted 
and  included  in  the  class  of  distributable 
property  assessed,  and  only  the  value  of  the 
buildings  was  assessed  as  localized  property. 

Another  Item  is  5.58  acres  between  Cedar 
and  Church  streets  in  Nashville.  In  regard 
to  this  the  assessment  of  the  Railroad  Com- 
mission finds  .5  of  an  acre  on  the  so-called 
right  of  way,  which  it  values  at  $3,000,  and 
deducts  it  from  the  valuation  of  the  whole. 
And  so,  also,  the  land,  .97  acre,  between 
Church  and  Broad  streets,  upon  which  is 
built  the  freight  depot  being  within  the  right 
of  way  delimited  on  the  map,  Is  deducted 
from  localized  property  and  thrown  into  dis- 
tributable property,  and  only  the  value  of  the 
superstructure  is  assessed  as  localized  prop- 
erty. 

We  have  made  this  elaborate  statement  of 
the  action  of  the  Railroad  Commission,  ap- 
proved by  the  state  board  of  equalization,  in 
order  to  intelligently  present  the  questions  of 
law  arising  on  the  record.  It  has  already 
been  stated  that  the  complaint  of  the  rail- 
road presented  in  its  petition  for  certiorari 
is  directed  to  the  "assessment  of  its  side 
tracks,  switch  tracks,  spur  tracks.  Industrial 
tracks,  and  yards  outside  of  its  main  right 
of  way  as  localized  property."  The  law  gov- 
erning the  assessment  of  railroad  property 
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for  taxation  Is  chapter  5,  p.  102,  Acts  1897, 
and  is  entitled: 

"An  act  to  provide  Just  and  equitable  laws 
for  the  assessment  and  collection  of  revenue 
for  state,  county  and  municipal  purposes 
whereby  revenue  Is  collected  from  the  assess- 
ment of  railroad,  telegraph  and  telephone 
properties  in  the  state  of  Tennessee." 

And  sections  6,  7,  and  8  of  that  act  are 
as  follows: 

"Sec.  6;  That  the  road  of  any  railroad 
property  shall  include  all  said  (side)  tracks, 
switches,  bridges,  trestles,  ties,  rails  and  su- 
perstructure of  every  kind.    •    •    • 

"Sec.  7.  That  the  roadbed,  rolling  stock, 
franchises,  choses  in  action  and  personal 
property  of  a  railroad  property  having  no 
actual  situs,  shall  be  known  as  distributable 
property,  and  shall  be  valued  separately  from 
the  other  property;  and  after  ascertaining 
the  total  value  of  such  distributable  property 
wherever  situated,  and  after  having  deduct- 
ed from  this  value  $1,000,  said  assessors 
shall  divide  the  remainder  by  the  number  of 
miles  of  the  entire  length  of  the  road,  and 
the  result  shall  be  the  value  per  mile  of  such 
distributable  property  for  the  purpose  of  tax- 
ation; and  the  value  per  mUe  of  such  dis- 
tributable property  shall  be  multiplied  by  the 
number  of  miles  In  this  state,  and  the  prod- 
uct thereof  shall  be  the  sum  to  be  assessed 
against  such  property  for  state  purposes ; 
and  the  value  per  mile  so  ascertained  shall 
be  multiplied  by  the' number  of  miles  In  each 
county  or  incorporated  city,  and  the  product 
shall  be  the  amount  to  be  assessed  upon  such 
property  by  said  counties  and  Incorporated 
towns  respectively. 

"Sec.  8.  That  the  depot  buildings  and  oth- 
er property,  real,  personal  and  mixed,  hav- 
ing an  actual  situs,  shall  be  known  as  the 
localized  property  of  such  railroad,  and  shall 
be  valued  separately  accordingly  as  the  same 
may  be  located  In  any  of  the  counties  or 
incorporated  towns  In  this  state." 

Now,  it  will  be  observed  that  by  the  terms 
of  this  act  all  railroad  property  for  the  pur- 
poses of  taxation  is  divided  Into  two  classes, 
localized  and  distributable.  There  is  no 
classification  of  "localized  trackage  off  the 
main  right  of  way."  No  such  nomenclature 
appears  anywhere  in  the  act,  yet  the  Rail- 
road Commission  assessed  the  property  of 
this  company  under  three  heads:  (1)  Local- 
ized property ;  (2)  distributable  property ;  (3) 
localized  trackage  oflF  the  main  right  of  way. 
Under  this  head  the  commission  assessed  for 
taxation,  as  localized  property,  every  side 
track,  every  spur  track,  every  switch  track, 
every  Industrial  track,  located  ofT  the  main 
right  of  way  of  the  Nashville,  Chattanooga  & 
St  Louis  Railway.  In  other  words,  the  com- 
mission adopted  the  margin  of  the  right  of 
way  as  the  line  of  cleavage,  and  all  side 
tracks,  spur  tracks,  and  switch  tracks  inside 
this  delimited  line  were  assessed  as  dis- 
tributable property,  and  all  such  tracks  out- 
side this  arbitrary  line  were  assessed  as  lo- 


calized property.  Section  7  of  the  act  of 
1897  provides:  "That  the  roadbed,  rolling 
stock,  franchises,  choses  in  action  and  per- 
sonal property  of  a  railroad  property  having 
no  actual  situs  shall  be  known  as  distributa- 
ble property  and  shall  be  valued  separate 
from  the  other  property,"  etc.  Section  6  of 
the  act  of  1897  defines  the  roadbed  of  a  rail- 
road, viz.:  "That  the  road  of  any  railroad 
property  shall  Include  all  side  tracks,  switch- 
es, bridges,  trestles,  ties,  rails  and  super- 
structure of  every  kind."  Section  8  of  the 
act  of  1807:  "That  the  depot  buildings  and 
other  property,  real,  personal  and  mixed, 
having  an  actual  situs,  shall  be  known  as 
the  localized  property  of  said  railroad,"  etc. 
It  thus  appears  that  by  plain  statutory  defini- 
tion the  roadbed  includes  "all  side  tracks 
and  switches,"  and  the  direction  of  the  stat- 
ute is  that  the  roadbed  shall  be  assessed  as 
distributable  property.  Is  there  any  author- 
ity under  the  statute  for  making  another 
classification  of  side  tracks  and  switches, 
outside  of  the  main  right  of  way,  as  localized 
property?  The  proof  In  the  record  Is  to  the 
effect  that  these  side  tracks  and  svritches  are 
auxiliary  to  the  main  line  and  form  a  con- 
stituent and  component  part  of  the  railway 
system.  The  terminal  yards  of  a  railroad 
are  frequently  a  network  of  side  tracks, 
switches,  and  turnouts;  nor  are  they  ex- 
cIuBlvely  used  for  local  business.  They  are 
used  to  facilitate  the  transportation  of  trains 
engaged  in  Interstate,  as  well  as  Intrastate, 
commerce.  Yet,  the  Railroad  Commission 
assessed  these  side  tracks,  switches,  and  spur 
tracks  as  localized  property,  regardless  of 
.their  connection  with  the  main  line  and  the 
purposes  of  their  construction.  The  proof  la 
that  these  side  tracks  are  used  as  part  of  a 
general  system  and  for  all  purposes  neces- 
sary in  operating  the  railroad.  Accordhig 
to  the  proof  the  side  tracks  and  switch  tracks 
located  off  the  right  of  way  are  used  for  the 
same  purposes  as  those  that  are  located  on 
the  right  of  way.  They  are  all  operated  in- 
discriminately as  one  system,  and  to  trans- 
act the  general  business  of  the  company.  As 
to  the  industrial  tracks,  the  proof  Is  that  all 
industries  located  on  such  industrial  tracks 
are  given  the  rates  of  the  city,  town,  or  sta- 
tion where  they  are  located.  Such  industrial 
tracks  are  considered  a  part  of  the  terminals 
of  the  company  at  that  point,'  and  no  extra 
charges  are  made  for  delivering  freight  to 
such  industries.  It  appears,  further,  that  no 
extra  charge  is  made  for  shipping  from  an 
industry  on  such  a  track  to  a  foreign  point. 
The  roadbed  and  trackage  at  a  railroad  must 
be  viewed  as  a  unit  for  all  purposes  of  tax- 
ation, except  as  otherwise  directed  by  stat- 
ute. The  rationale  of  railroad  assessment 
for  taxation  is  nowhere  more  lucidly  ex- 
pounded than  by  the  late  Justice  Cooper  in 
Franklin  Co.  v.  N.,  C.  &  St.  L.  Railway,  de- 
cided in  1881,  and  reported  in  12  Lea,  521. 
Judge  Cooper  stated: 
"The  property  of  a  railroad  company  for 
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purposes  of  taxation  consists  of  Its  realty, 
its  local  personalty,  Its  rolling  stock,  Its 
cboses  in  action,  and  its  franchise.  The 
franchise  Is  the  privilege  conferred  by  the 
charter  of  Incorporation,  namely,  the  right  to 
exercise  all  the  powers  granted  In  the  mode 
prescribed  for  the  purpose  of  profit.  It  is  a 
nnit  not  confined  to  any  one  county  In  which 
It  may  be  exercised.  The  principal  part  of 
the  franchise  is  the  right  to  charge  for 
freight  and  passengers,  the  charge  being  lim- 
ited with  a  prescribed  or  reasonable  rate  for 
carriage  in  the  proportion  of  the  distance  of 
transportation.  Obviously,  after  ascertain- 
ing the  valne  of  the  entire  franchise  in  the 
state  as  a  imlt,  no  more  approximate  or  Just 
division  of  this  value  can  be  made  for  pur- 
poses of  taxation  than  to  allot  It  among  the 
counties  through  which  the  track  runs  In 
the  iHX)portlon  of  the  length  of  track  in  the 
county  to  the  entire  length  of  road  In  the 
state.  And  this  is  what  was  done  by  the 
acts  under  consideration." 

Again  the  court  says: 

"The  roadway  itself  of  a  railroad  depends 
for  Its  value  upon  the  traflSc  of  the  company, 
and  not  merely  upon  the  narrow  strip  of 
land  appropriated  for  the  use  of  the  road 
and  the  bars  and  cross-ties  thereon.  The 
valne  of  the  roadway  at  any  given  time  Is 
not  the  original  cost,  nor  a  fortiori  ltd  ul- 
timate cost  after  years  of  expenditure  in  re- 
pairs and  improvements.  On  the  other  hand, 
its  value  cannot  be  determined  by  ascertain- 
ing the  value  of  the  land  included  <n  the 
roadwav  assessed  at  the  market  price  of 
adjacent  lands,  and  adding  the  value  of  the 
cross-ties,  rails,  and  spikes." 

Again  he  says: 

"The  assessable  value  for  taxation  of  a 
railroad  track  can  only  be  determined  by 
looking  to  the  elements  on  which  the  financial 
condition  of  the  company  depends,  its  trafHo 
MS  evidenced  by  the  rolling  stock  and  gross 
earnings,  in  connection  with  its  capital  stock. 
No  local  estimate  of  the  fraction  in  one 
county  of  a  railroad  tracA:,  running  through 
several  counties  can  be  based  upon  sufficient 
data  to  make  it  at  all  reliable,  unless.  Indeed, 
the  local  assessors  are  furnished  with  the 
means  of  estimating  the  whole  road." 

Again  the  court  says: 

"Jio  part  of  the  mere  roadway  can  be  said 
to  be  more  valuable  than  any  other  part, 
when  considered  as  a  track,  for  the  exercise 
of  the  franchises  of  the  company  as  a  com- 
mon carrier.  It  Is,  like  the  franchise  itself, 
a  unit  for  the  purposes  intended ;  these  pur- 
poses being  not  merely  the  use  of  the  road 
for  the  profit  of  the  company,  but  its  use  for 
the  benefit  of  the  public." 

Again  the  court  says: 

"The  real  estate  of  a  railroad  company  oth- 
er than  its  roadway,  and  its  personal  proper- 
ty having  a  local  situs,  may  stand  upon  a 
different  footing,  for  such  property  may  bo 
estimated  and  assessed  like  other  similar 


property  of  the  county,   district,  or  ward 
where  it  is  situated."    (Italics  ours.) 

This  opinion  of  Judge  Cooper  was  quoted 
with  commendatory  language  by  the  United 
States  Supreme  Court  In  two  cases,  namely: 
Columbus  Southern  Ballway  v.  Wright,  151 
U.  S.  470,  14  Sup.  Ct.  396,  38  L.  Ed.  238,  and 
Pittsburg  Railway  Co.  v.  Backus,  154  IT.  S. 
421,  14  Sup.  Ct.  1114,  38  li.  Bd.  1031. 

The  leading  idea  advanced  by  Judge  Co(^- 
er  is  that  the  franchise  of  a  railroad  is  a 
unit,  and  the  roadway  Itself  depends  for 
its  value  upon  tfie  traffic  of  the  company,  and 
not  merely  upon  the  land  and  cross-ties.  It 
is  true  that  "the  side  tracks  and  switch 
tracks  off  the  main  right  of  way"  are  wholly 
useless  and  valueless  when  dissociated  from 
the  main  line.  They  are  indlssolubly  connect- 
ed with  the  main  line,  and .  one  cannot  be 
operated  without  the  other.  They  are  a  unit 
in  value  and  in  operation,  as  is  well  said  by 
counsel.  Side  tracks  and  switch  tracks  off 
the  main  right  of  way  are  as  essential  to  the 
operation  of  the  railroad  as  the  side  tracks 
and  switches  on  the  main  right  of  way.  The 
order  of  the  Railroad  Commission  was  that 
any  side  track,  spur  track,  and  switch,  of 
whatsoever  kind,  "off  the  main  right  of  way," 
regardless  of  its  use,  should  be  assessed  as 
localized  property.  There  is  no  provision  In 
the  act  of  1897  which  justifies  such  a  classi- 
fication. If  the  term  "roadbed"  includes  all 
"side  tracks,"  It  Includes  a  side  track  "off 
the  main  right  of  way"  as  well  as  one  on  the 
main  right  of  way.  The  same  may  be  said 
of  switch  tracks,  trestles,  and  bridges.-  It  is 
said,  however,  that  the  act  of  1882  (Laws  Ex. 
Sess.  1882,  p.  20,  c.  16),  which  first  classified 
railroad  property  for  purposes  of  taxation  In- 
to localized  and  distributable  properties,  and 
under  which  the  railroads  were  assessed, 
contained  this  provision: 

"Sec.  4.  Be  it  further  enacted,  that  the 
depot  buildings,  yards,  grounds  and  other 
property,  real,  personal  and  mixed,  having 
an  actual  situs,  shall  be  known  as  the  local- 
ized property  of  such  railroad,  and  shall 
be  valued  by  the  county  assessors  and  city 
assessors  of  the  several  districts  and  wards 
in  which  such  property  is  situated.  In  the 
same  manner  and  upon  the  same  principles 
that  govern  the  assessment  of  similar  prop- 
erty owned  by  individuals,  and  it  shall  be 
valued  by  said  county  assessors  and  city  as- 
sessors in  the  respective  counties,  towns  and 
cities  in  which  it  is  located.  The  state  shall 
be  entitled  to  a  tax  upon  all  such  localized 
property,  the  counties,  towns  and  cities  shall, 
be  entitled  to  a  tax  upon  the  value  of  all  such 
localized  property  as  is  situated  within  their 
respective  limits." 

The  words  "yards  and  grounds,"  found  in 
the  section  quoted  from  the  act  of  1882,  are 
claimed  to  evince  the  intention  of  the  Legis- 
lature that  switching  yards  with  side  tracks 
were  intended  to  be  classified  as  localized 
property.    It  will  be  noticed  that  In  the  act 
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of  1882  tbe  words  "yards  and  groands"  are 
used  in  connection  with  depot  buildings,  and 
were  probably  intended  to  refer  to  depot 
yards.  It  -Is  significant  that  no  sudi  con- 
struction as  is  now  urged  was  ever  placed 
on  the  act  of  1882,  and  that  for  a  period  of 
25  years  no  tax  assessor  ever  assessed  the 
side  tracks  or  switch  tracks  "on  or  off"  the 
right  of  way  as  localized  property. 

It  Is  said  in  the  brief  of  counsel  for  the 
railroad,  viz.:  "It  Is  a  part  of  the  history 
of  tbe  assessment  of  railroad  properties  In  the 
state  of  Tennessee  that  every  board  of  state 
assessors  from  1882  to  1907  assessed  all 
tracKS,  including  side  tracks,  spur  tracks, 
and  switch  tracks,  both  'on'  and  'ofT  'the 
main  right  of  way,'  as  a  part  of  the  unit 
known  as  'distributable  property.'  Such 
assessments  were  approved  by  every  Gover- 
nor of  the  state  during  that  period  as  a  mem- 
ber of  the  board  of  examiners  or  equaliza- 
tion." 

We  are  entirely  satisfied  with  the  correct- 
ness of  this  statement  But,  whatever  po- 
tency there  may  have  been  in  the  terms 
"yards  and  grounds,"  found  in  the  assess- 
ment act  of  1882,  they  were  entirely  omitted 
from  the  act  of  1897,  under  which  the  present 
assessment  was  made.  This  is  shown  by  a 
comparison  of  the  two  acts,  viz.: 


Section  4,  Act  of  1882. 

Tliat  the  depot  build- 
ings, yards,  grounds  and 
other  property,  real,  per- 
sonal and  mixed,  having 
an  actual  situs,  shall  be 
known  as  the  localized 
property  of  such  rall- 
ro«d,  ete. 


Section  I,  Act  of  18S7. 

That  the  depot  build- 
ings and  other  property, 
real,  personal  and  mixed, 
having  an  actual  situs, 
shall  be  known  as  tht 
localised  property  ot  such 
ntlroad,  eto. 


This  change  In  the  phraseology  of  the  law 
removes  any  ground  for  the  contention  that 
"yards  and  grounds"  covered  with  tracks 
should  be  included  under  the  head  of  localiz- 
ed property.  The  words  "yards  and  grounds," 
having  been  expressly  omitted  from  tbe  act  of 
1897,  cannot  now  be  read  into  the  latter  act 
for  the  purpose  of  covering  this  feature  of 
the  assessment.  The  other  features  of  tbe 
two  acts  are  identical,  as  will  appear  from 
the  following  parallel  columns: 


Section  2,  Act  of  1882. 

That  the  roadbed  of  a 
railroad  shall  Include  all 
side  tracks,  switches. 
trestles,  bridges  and  the 
ties,  rails,  fastenings  and 
superstructure  of  every 
kind. 


Section  6,  Act  of  1897. 

That  the  road  of  any 
railroad  property  shall 
Include  all  side  tracks, 
switches,  bridges,  tres- 
tles, ties,  rails  and  super- 
structure of  every  kind. 


It  will  be  observed  that  the  only  difference 
in  these  two  sections  is  that  the  word  "road- 
bed" was  used  in  tbe  act  of  1882  where  the 
word  "road"  was  used  in  the  act  of  1897. 
Whether  the  change  was  intentional,  or  a 
mere  Inadvertence,  is  not  material  It  Is 
conceded  by  counsel  on  both  sides  that  this 
change  was  immaterial,  and  that  the  words 
"roadbed"  and  "road,"  employed  in  the  two 
acts,  mean  substantially  the  same  thing. 


Section  8  of  the  act  of  18S2  and  section  7 
of  the  act  of  1897  undertake  to  define  what 
shall  be  "distributable  property."  These  two 
sections  are  substantially  identical  in  lan- 
guage, viz.: 

Section  I,  Act  of  1882. 

That  the  roadbed,  roll- 
ing stock,  franchises, 
choses  In  action  and  per- 
sonal property  of  a  rail- 
road property  having  no 
actual  situs,  shall  be 
known  as  Its  distributa- 
ble property,  and  shall  be 
valued  by  said  assessors 
separate  from  the  other 
property,  etc. 


Section  7,  Act  of  18ST. 

That  the  roadbed,  roll- 
ing  stock,  franchises, 
choses  in  action  and  per- 
sonal property  of  a  rail- 
road property  having  no 
actual  situs,  shall  ba 
known  as  distributable 
property  and  shall  ba 
valued  separately  from 
the  other  proper^,  etc 


The  term  "roadbed,"  under  both  acts,  in- 
cluded all  side  tracks  and  switch  tracks, 
wherever  situated,  and,  with  the  rolling 
stock,  franchises,  dioses  in  action,  and 
personal  property  of  a  railroad  having  no 
actual  situs,  must  be  assessed  separately  as 
distributable  property.  Again  chapter  5,  p. 
102,  of  the  Acts  of  1897  (section  2)  requires 
railroads  to  file  with  the  State  Comptroller  a 
schedule,  among  other  things,  "setting  forth 
therein  the  length  in  miles  of  Its  entire  road- 
bed, switches  and  side  tracks,  showing  the 
number  of  miles  lying  In  this  state,  in  each 
county  of  this  state,  and  in  each  incorporat- 
ed town  In  this  state,"  and  the  "value  of  the 
whole."  The  Legislature  would  not  have 
required  a  schedule  showing  the  "value  of 
the  whole"  of  "its  entire  roadbed,  switches 
and  Bide  tracks,"  if  switches  and  side  tracks 
"off  the  main  right  of  way"  were  Intended  to 
be  assessed  separately  and  distinct  from  the 
switches  and  side  tracks  "on  the  main  right 
of  way." 

The  principle  of  assessing  side  tracks  and 
switch  tracks  as  distributable  property,  un- 
der chapter  5,  Acts  1897,  was  distinctly  rec- 
ognized and  enforced  In  the  case  of  Kansas 
City,  Ft.  Scott  &  Memphis  Railroad  v.  Slug, 
Comptroller,  decided  by  the  United  States 
Circuit  Court  of  Appeals  at  Cincinnati,  and 
reported  in  120  Fed.  ei4,  57  C.  C.  A.  27& 
That  was  a  Tennessee  case,  and  involved  the 
construction  of  the  act  of  1897,  with  which 
we  are  now  dealing.  This  property  was 
shown  to  cover  a  considerable  acreage,  and 
included  about  20  miles  of  trackage  in  tbe 
city  of  Memphis.  In  its  schedules  the  rail- 
road company  reported  that  2  miles  of  this 
trackage  was  main  line,  and  that  the  remain- 
der consisted  of  side  tracks  and  switches. 
In  fact,  the  whole  constituted  the  terminals 
of  said  company  in  the  city  of  Memphis. 
The  total  mileage  of  the  railroad  returned 
for  taxation  consisted  of  959  miles,  of  which 
the  railroad  company  claimed  that  67S  miles 
were  main  line  and  the  remainder  side  tracks 
and  switches.  Including  18  miles  of  side 
tracks  and  switches  in  Memphis.  The  total 
valuation  placed  on  the  distributable  proper- 
ty of  the  entire  line  of  road  (959  miles,  in- 
cluding main  lines,  side  tracks,  etc.)  was 
about  $13,400,000.  Tbe  commission  divided 
this  aggregate  amount  by  tbe  total  mileaK»— 
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botb  main  and  side  llnea — and  In  order  to 
'  arrive  at  a  fair  and  approximate  asaessment, 
the  vroot  showing  that  the  property  In  Mem- 
phis was  worth  at  least  $2SO,000,  the  quo- 
tient of  114,000  obtained  by.  this  method  was, 
as  unit  of  value,  multiplied  by  the  total 
mileage  of  all  tracks  in  Memphis,  resulting  in 
an  assessment  of  about  $260,000. 

It  was  Insisted  on  behalf  of  the  railroad 
company  that  the  total  valuation  should  be 
divided  by  the  675  miles  of  main  line,  and 
that  the  quotient  thus  obtained  should  be 
multiplied  by  the  2  miles  of  main  line,  as 
claimed  by  it.  In  Memphis ;  the  result  being 
that  the  railroad  claimed  that  it  could  only 
be  assessed  upon  a  valuation  of  about  $38,000 
on  property  shown  to  be  worth  $250,000. 
The  assessment  actually  made  was  as  fol- 
lows : 

The  Railroad  Commission  of  the  state  of 
Tennessee,  acting  ex  officio  as  state  tax  as- 
sessors of  railroad,  telegraph,  and  telephone 
properties  assessable  for  taxation  in  said 
state,  after  consideration  of  the  distributable 
property  of  the  above-named  railroad,  name- 
ly, its  rolling  stock,  franchises,  roadbed,  side 
tracks,  switches,  bridges,  trestles,  ties,  rails, 
and  superstructures  pertaining  to  said  road- 
bed, and  all  other  property  of  said  road  other 
than  localized  property,  for  the  purpose  of 
assessing  the  same  for  taxation,  state,  coun- 
ty, and  municipal,  for  the  years  1899  and 
1900,  find  the  terminals  of  said  road  to  be 
Kansas  City,  Mo.,  and  Memphis,  Tenn.,  with 
959.50  miles  of  entire  main  line,  of  which 
there  is  21.16  miles  of  terminal  line  In  Ten- 
nessee, and  the  number  of  miles  as  hereinaft- 
er set  out  In  each  county  and  municipality 
of  said  main  line,  and  compute  the  value  for 
assessment  for  taxation  of  the  said  dlstrlb- 
atable  property  of  the  said  road,  and  do  so 
valne  the  same  for  taxation,  state,  county, 
and  municipal,  for  the  years  1899  and  1900, 
as  hereinafter  set  out,  to  be  apportioned, 
state,  county,  and  municipal,  as  hereinafter 
set  out,  viz. : 

Value  of  distributable  property  of  entire 

line  of  road,  9C9.50  milea tl3,434,000 

Lesa  legal  exemptions 1,000 

Assessable  balance  In  Tennessee 29£,240 

Assessable  value  per  mile 14,000 

Apportionment  tor  Tennessee. 

ZLU  miles  at  |14,000  per  mile $296,240 

Apportionment  for  Countie»— Shelby. 

a.16  miles  at  $14,000  per  mile )2$S,240 

Apportionment  foi  Municipalities— Memphis. 
ZLVB  miles  at  $14,000  per  mile $296,240 

An  examination  of  above  assessment  will 
show  that  the  Railroad  Commission  assessed 
all  the  terminal  tracks,  side  tracks,  and 
switch  tracks  of  said  company  in  the  city  of 
Memphis  aa  distributable  property.  The  real 
controversy  in  the  case  was  over  the  method 
adopted  for  valuing  the  distributable  proper- 
ty. The  company  insisted  it  had  only  two  or 
three  miles  of  main  line  in  Memphis,  but  on 
account  of  the  side  tracks  and  terminal 
trades  the  commission  estimated  the  main 


line  as  18.18  miles  In  length.     The  court, 
speaking  through  Judge  Day,  said: 

"The  terminal  property  of  the  appellant  is 
composed  of  a  large  number  of  tracks,  a  net- 
work in  fact,  used  to  make  connections,  and 
to  afford  storage  room  for  cars,  and  the 
means  of  handling,  receiving,  and  delivering 
freight  and  making  connections — a  situation 
which  may  be  generally  described  as  em- 
bracing the  terminal  facilities  of  this  rail- 
road at  Memphis.  It  is  Insisted  for  the  rail- 
road company  that  only  that  small  portion 
of  some  two  miles  connecting  with  other 
roads  can  be  regarded  as  main  line,  and  In- 
cluded In  the  'entire  length  of  the  road,'  for 
the  purpose  of  tax  distribution  under  the 
statute.  It  is  claimed  that  in  this  way  the 
statute  Is  consistently  carried  Into  effect,  and' 
this  company  taxed  by  the  method  which 
prevails  in  assessing  other  railroads  In  the 
state.  It  appears  that  In  assessing  a  rail- 
road traversing  the  state,  which  it  Is  claim- 
ed the  complainant's  does,  it  has  been  the 
practice  to  find  the  'length  of  the  road' 
without  Including  side  tracks,  and  assess 
the  distributable  property  by  multiplying 
the  value  per  mile  by  the  number  of  miles  in 
the  state  Included  In  the  length  of  the  road 
as  thus  obtained.  The  practice  of  taxing 
distributable  property  by  this  mileage  meth- 
od is  quite  common,  and  Is  prescribed  by 
statute  In  a  number  of  states.  This  means 
of  reaching  the  distributing  value  of  rail- 
road property  for  the  purpose  of  taxation 
has  met  with  approval  in  a  number  of  Su- 
preme Court  decisions.  They  are  collected 
lu  the  opinion  of  Mr.  Justice  Brewer  in 
Railroad  Co.  v.  Backus,  154  U.  S.  421,  14 
Sup.  Ot.  1114,  38  L.  Ed.  1031." 

It  will  be  noticed  that  the  property  as- 
sessed in  that  case  embraced  the  terminal 
facilities  of  the  railroad  at  Memphis,  with 
a  network  of  tracks  used  for  handling,  re- 
ceiving, and  delivering  freight,  and  making 
connections,  and  yet  it  was  all  assessed  as 
distributable  property.  There  was  no  In- 
sistence that  those  terminal  tracks,  side 
tracks,  and  switch  tracks  should  be  assessed 
as  "localized  property."  The  court  then  ex- 
amined section  7,  c.  6,  Acts  1897,  providing 
for  the  assessment  of  distributable  proper t.v, 
and  further  wrote: 

"Undoubtedly,  wherever  applicable^  this 
rule  must  be  followed,  and  in  most  cases  it 
will  work  substantial  Justice;  but,  as  was 
said  by  Mr.  Justice  Brewer  In  Railroad  Co. 
V.  Backus,  154  U.  S.  421,  14  Sup.  Ct.  1114,  38  . 
L.  Ed.  1031,  the  law  does  not  require  that 
the  valuation  of  the  property  within  the 
stato  shall  be  absolutely  determined  upon 
the  mileage  basis.  In  the  case  at  hand,  we 
cannot  perceive  any  reason  for  calling  the 
connecting  part  of  these  terminal  tracks 
main  Hue  and  the  balance  side  tracks.  We 
have  a  situation  where  the  'length  of  the 
road'  rule,  as  construed  in  practical  applica- 
tion to  other  roads  differently  situated,  will 
not  afford  a  means  of  reaching  the  value  of 
the.  property  of  this  company  in  Tennessee. 


Digitized  by 


Google 


476 


122  SOUXUWESTBRN  BEPORTfiB. 


(Tenn. 


To  treat  the  two  miles  as  main  line,  and  as 
furnishing  a  number  by  wlilch  to  multiply 
the  total  valuation,  divided  by  the  number 
of  miles  of  main  line  of  the  whole  road,  will 
value  this  property  at  about  |39,00O— a  sum 
which  the  testimony  discloses  to  be  so  far 
below  its  true  value  as  to  give  an  absurd 
preference  to  this  property  in  taxing  rail- 
roads in  Tennessee.  The  situation  was  ai>- 
parent  to  the  assessors,  as  their  report  dis- 
closes. While  the  mileage  rule  was  Inap- 
plicable, they  were,  nevertheless,  authorized 
by  the  statute  to  value  this  and  all  other 
property  of  the  company  in  Tennessee  for 
taxation.  This  property  was  not  to  be  val- 
ued as  a  distinct  and  separate  entity,  but 
was  to  be  treated  as  a  part  of  the  system  to 
which  it  belonged." 

There  are  many  authorities  from  other 
states  to  the  effect  that  the  side  tracks  and 
switch  tracks  of  a  railroad  are  part  and  par- 
cel of  the  system,  and  must  be  assessed  as 
such  under  statutes  providing  a  method  of 
valuing  railroad  property  for  taxation.  In 
Illinois  a  statute  provided  that  a  state  board 
should  assess  "the  railroad  track,"  and  that 
the  local  tax  assessors  should  assess  all  prop- 
erty not  "upon  the  right  of  way,"  or  not  in- 
cluded in  the  term  "railroad  track."  Section 
42  of  the  revenue  law  (Hurd's  Rev.  St  1908, 
c.  120)  provided  as  follows: 

"Such  right  of  way,  including  the  supers 
structure  of  main,  side,  or  second  track  and 
turnouts,  and  the  station  and  Improvements 
of  the  railroad  company  on  such  right  of 
way,  shall  be  held  to  be  real  estate  for  the 
purpose  of  taxation,  and  denominated  "rail- 
road  track,'  and  shall  be  so  listed  and  val- 
ued; and  shall  be  described  in  the  assess- 
ment thereof  as  a  strip  of  land  extending 
on  each  side  of  such  railroad  track,  and  em- 
bracing the  same,  together  with  all  the  sta- 
tions and  improvements  thereon,  commenc- 
ing at  a  point  where  such  railroad  track 
crosses  the  boundhry  line  in  entering  the 
county,  city,  town  or  village,  and  extending 
to  the  point  where  such  track  crosses  the 
boundary  line  leaving  such  county,  city, 
town  or  village." 

The  collector  of  McLean  county.  111.,  un- 
dertook to  collect  taxes  on  certain  land  in 
the  city  of  Bloomington,  and  the  objection 
urged  by  the  railroad  company  was  that  the 
property  was  held  by  the  railroad  company 
for  its  right  of  way,  and  was  embraced  in  a 
class  of  property  denominated  by  the  rev- 
enue law  as  "railroad  track,"  and  therefore 
not  assessable  by  the  local  assessors.  The 
court  says,  in  speaking  of  section  42  above 
quoted: 

"What  was  intended  by  the  enactment  of 
this  section  of  the  statute  by  the  use  of  the 
words  here  employed,  'such  right  of  way' 7 
Were  these  words  intended  to  mean  merely 
the  strip  of  land  a  certain  number  of  feet 
wide,  upon  which  the  railroad  company  had 
constructed  its  main  track,  or  did  the  fram- 
ers  of  the  section  intend  to  embrace,  not  only 
the  main  line  of  the  road,  but  all  side  tracks, 


turnouts,  and  switcfaea  which  are  connecte<I 
with  the  main  track,  and  which  are  in  actual 
use  by  the  railroad  company  as  a. common 
carrier? 

"We  can  see  no  reason  why  the  term 
'right  of  way'  should  be  confined  to  the  land 
over  which  the  main  track  of  a  railroad  shall 
be  constructed.  The  land  upon  which  a  side 
track,  a  switch,  or  a  turnout  is  built  and  In 
actual  use  by  the  company  in  the  business 
for  which  It  was  organized,  for  all  prac- 
tical purposes,  is  as  much  held  for  right  of 
way  as  is  the  land  upon  which  the  main 
track  is  constructed.  In  the  operation  of  a 
railroad,  it  is  necessary  that  trains  should 
pass  each  other,  and  hence  the  necessity  ol 
turnouts,  switches,  and  side  tracks.  In  the 
loading  of  cars,  transfer  of  cars,  the  making 
up  of  trains,  and  in  innumerable  other  In- 
stances that  might  be  named,  in  the  prosecu- 
tion of  Its  business  as  a  common  carrier, 
side  tracks,  switches,  and  turnouts  are  as 
indispensable  to  a  proper  transaction  of  Its 
business  as  the  main  track  itself.  We  are. 
therefore,  of  the  opinion  that  the  land  held 
and  in  actual  use  by  a  railroad  company  for 
side  tracks,  switches,  and  turnouts  must  be 
regarded,  within  the  meaning  of  the  revenue 
law,  as  a  part  of  the  right  of  way  of  the 
company.  It  is  used  in  the  transportation  of 
freight,  and  also  for  the  purpose  of  carrying 
passengers,  alike  with  the  land  upon  which 
the  main  track  is  constructed,  and  upon  what 
principle  the  land  upon  which  the  main  track 
is  laid  can  be  held  to  be  right  of  way,  and 
the  land  over  which  a  side  track,  switch, 
or  a  turnout  passes  can  be  termed  something 
else,  we  are  at  a  loss  to  understand."  Cbl- 
cago  8c  Alton  Railroad  Co.  v.  People  ex  rel., 
98  111.  356. 

This  case  was  reaffirmed  by  the  Supreme 
CSourt  of  Illinois  in  the  later  case  of  People 
ex  rel.  City  of  Chicago  v.  State  Board  of 
Equalization,  decided  in  1903, ,  and  reported 
In  205  III.  296,  68  N.  E.  943.    The  court  said : 

"The  right  of  way  of  a  railroad  company 
cannot  be  cut  up,  for  the  purposes  -of  assess- 
ment, into  parts,  either  by  dividing  it  into 
sections  by  the  lines  of  the  different  taxing 
bodies  which  It  crosses,  or  by  severing  from 
its  main  track  the  portions  that  He  outside 
of  some  arbitrary  line  drawn  through  the 
center  of  the  right  of  way.  A  railroad  is  a 
unit,  and  for  the  purposes  of  assessment  Its 
right  of  way  must  be  treated  as  a  whole. 
The  switch  or  side  trac'k  at  which  It  re- 
ceives coal,  grain,  stock,  or  freight  in  a  coun- 
try village  Is  as  essential  to  the  successful 
operation  of  the  road  as  is  the  switch  or  side 
track  in  the  city  at  which  the  articles  which 
it  handles  as  a  common  carrier  are  discharg- 
ed, and  the  land  upon  which  its  side  or  sec- 
ond track  and  turnouts,  and  its  station,  ma- 
chine shops,  roundhouse,  etc.,  stand,  is  as 
necessary  to  the  successful  operation  of  the 
road  and  as  much  a  part  of  the  right  of  way 
as  the  land  upon  which  the  main  track  is 
laid,  and  the  ralne  of  ea(^  piece  of  Its  right 
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of  way  must  be  determined  by  taking  into 
c-onslderatlon'  the  yalue  of  the  entire  right 
of  way,  rather  than  the  valne  of  each  piece 
for  commercial  purposes  wholly  disconnected 
from  the  use  to  which  it  has  been  applied,  as 
compared  with  contiguous  property  used  for 
purposes  other  than  right  of  way." 

In  this  case  it  was  urged  that  such  a  con- 
struction would  render  the  act  unconstltn- 
tlonal.  This  was  fully  discussed,  and  the 
court  discarded  the  Idea  that  it  was  nnconr 
atltutlonal,  and  says: 

"The  method  provided  In  said  act  for  as- 
sessing 'railroad  track'  does  not  remove  real 
estate  used  for  railroad  right  of  way  from 
within  the  limits  of  one  taxing  body  and 
place  it  within  the  limits  of  another  taxing 
body,  but  merely  establishes  a  method  of 
valuing  the  proportionate  share  of  each  tax- 
ing body  through  which  the  road  runs,  In 
the  right  of  way  as  a  whole,  which,  as  we 
have  seen,  is  equitable  and  just,  and  that 
method  of  assessing  railroad  right  of  way 
has  frequently  been  approved  by  the  courts 
of  this  and  other  states,  as  well  as  In  the  Su- 
preme Oourt  of  the  United  States."  Porter 
V.  Rockford  Railroad  Co.  (76  III.  661)  supra ; 
Law  v.  People,  87  111.  385;  State  Railroad 
Tax  Cases,  92  U.  S.  675,  23  L.  Ed.  663 ;  City 
of  Dubuque  v.  C,  D.  &  M.  Railroad  Co,,  47 
Iowa.  196. 

The  state  of  Indiana  also  has  a  statute  like 
that  of  Illinois.  In  the  case  of  Pfaff,  Audit- 
or. V.  Terre  Haute  &  Indianapolis  R.  R.  Co., 
108  Ind.  144,  9  N.  ES.  93,  the  facts  were  that 
the  railroad  company  owned  tracts  of  land 
and  certain  parts  of  lots  In  the  city  of  In- 
dianapolis, aggregating  about  12  acres. 
Across  these  lots  certain  tracks  were  laid, 
used  for  switching  purposes  and  for  the 
purposes  of  a  roundhouse.  These  lots  were 
attempted  to  be  assessed  by  the  local  tax  as- 
sessors under  a  statute  almost  precisely 
similar  to  that  of  the  state  of  Illinois.  The 
Indiana  court  held  that  such  lots  were  a  part 
of  the  "right  of  way,"  or  "railroad  track," 
in  the  sense  of  the  statute,  and  must  be  as- 
sessed as  such.  See,  also.  State  ex  rel.  v. 
Hannibal  R  R.  Co.,  185  Mo.  618,  37  S.  W. 
532,  for  the  construction  of  the  Missouri  stat- 
ute, and  wherein  the  court,  among  other 
things,  said: 

"The  tra<*s  In  a  yard  may  properly  be 
termed  side  tracks,  and  Include  the  ground 
necessary  for  the  convenient  and  safe  move- 
ment of  cars,  and  for  loading  and  unloading 
tbem." 

See,  also.  State  ex  rel.  t.  CXiicago,  Rock 
Island  Railroad  Co.,  162  Mo.  391,  63  S.  W. 
405;  St.  IjOuIs,  Iron  Mountain,  etc,.  Railroad 
Co.  v.  Miller  Co.,  67  Ark.  498,  55  S.  W.  926; 
Burlington  Railroad  Co.  v.  Lancaster  Co., 
15  Neb.  252,  18  N.  W.  71;  Red  Willow  Co. 
r.  Chicago  Railroad  Co.,  26  Neb.  660,  42  N. 
W.  879.  The  cases  already  cited  are  suflB- 
clent  to  show  how,  under  analogous  statutes 
in  other  states,  side  tracks,  switches,  and 


turnouts  are  regarded  in  the  assessment  of 
the  properties  of  a  railroad  system.  The 
railroad  is  everywhere  regarded  as  a  unit, 
and  the  side  tracks  -and  switch  tracks  as  a 
part  of  the  unit,  which  are  not  separately  as- 
sessed for  taxation  but  are  Included  in  the 
system.  In  this  state  this  matter  is  not  left 
to  constmction ;  but  the  statute  expressly 
declares  that  the  roadbed  shall  include  all 
side  tracks,  switches,  etc.,  etc.  We  there- 
fore hold  that  the  circuit  court  was  in  error 
in  holding  that  "side  tracks  .otF  the  main 
right  of  way"  were  properly  assessed  as  lo- 
calized property.  They  should  have  been  as- 
sessed as  distributable  property. 

It  Is  insisted,  however,  on  behalf  of  tbe 
state,  that  "even  If  all  tlie  property  denomi- 
nated 'localized  property  off  main  right  of 
way'  be  insufficiently  described,  and  even 
if  it  be  not  'localized  property'  under  chap- 
ter 5  of  the  Acts  of  1897,  still  it  is  distrib- 
utable property,  and  the  state  is  entitled  to 
Its  tax  on  said  property." 

The  above  contention  of  respondent  is  more 
particularly  set  out  in  their  seventh  assign- 
ment of  error  as  follows: 

"The  court  erred  in  not  sustaining  the 
sixth  ground  of  defendant's  motion  to  quash, 
to  the  effect  that  in  any  event  petitioner  is 
liable  for  the  state  tax  upon  the  assessment 
of  petitioner's  property  in  controversy  under 
the  name  of  'localized  trackage,'  because  the 
record  shows  that  the  amount  of  said  as- 
sessment was  not  included  in  the  assessment 
of  petitioner's  'distributable  property,'  and, 
if  the  same  is  not  assessable  as  'localized 
property,'  then  the  valuation  should  have 
been  added  to  the  valuation  of  the  distri- 
butable property,  and  so  certified.  In  no 
event  was  petitioner  entitled  to  escape  the 
state  tax  npon  the  valuation  of  said  property 
as  made  and  assessed  by  the  state  board, 
and  the  supersedeas  should  have  been  modi- 
fied, so  as  to  allow  said  valuation  to  be  certi- 
fied for  state  tax." 

We  are  of  opinion  this  contention  is  un- 
sound. As  we  have  held,  this  property  belong- 
ed to  the  distributable  class,  which  is  assess- 
ed as  a  unit  There  is  no  authority  in  the  act 
of  1897  for  the  separate  assessments  of  side 
tracks  and  switch  tracks  in  any  county,  and 
then  add  that  assessment  to  the  valuation 
of  distributable  property.  The  separate  as- 
sessment of  this  property  as  "localized  track- 
age off  tbe  main  right  of  way"  was  absolute- 
ly void,  and  no  tax  can  be  collected  on  such 
an  assessment  as  distributable  property.  It 
should  have  been  included  In  the  general 
assessment  of  all  distributable  property. 

While  we  hold  that  this  trackage  and  the 
roadt>ed  on  which  it  is  situated  must  l>«  as- 
sessed as  distributable  property,  all  build- 
ings, coal  bins,  roundhouses,  machine  shops, 
depot  buUdlngs,  and  other  structures  locat- 
ed on  tbe  terminal  yards  at  Nashville  and 
at  Chattanooga,  or  elsewhere,  must  be  as- 
sessed as  localized  property,  and  the  rail- 
road company  should  return  In  Its  schedule 
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a  description  of  the  real  estate  so  far  as  it 
Is  occupied  by  sucb  buildings.  Ttae  circuit 
court  quashed  the  assessment  of  localized 
trackage  off  the  main  right  of  way  because 
of  Tagneness  and  indeflnlteness  of  descrip- 
tion of  the  property.  In  this  action  the  court 
was  correct ;  but  he  should  have  further  ad- 
Judged  said  assessment  void,  for  the  retison 
that  the  property  assessed  as  "localized 
trackage"  should  have  been  assessed  as  "dis- 
tributable property." 

The  proper  judgment  will  be  entered  here, 
and  the  costs  will  be  certified  to  the  C!omp- 
troller  for  payment. 


McCOWN  V.  WILSON  et  al. 
(Snpreme  Court  of  Arkansas.    Nov.  1,  1909.) 

1.  EJvioERCi  (g  130*)— Res  Inter  Alios  Acta. 

In  an  action  to  replevin  property  morteaged 
to  secure  a  note  executed  by  defendants  for  a 
store  account,  In  which  the  defense  was  payment 
of  the  account,  testimony  that,  when  witness 
went  to  plaintiff's  store  to  settle  an  account,  the 
same  bookkeeper  who  kept  the  books  when  de- 
fendants claimed  to  have  settled  said  that  wit- 
ness still  owed  another  account,  but  upon  ex- 
amining other  papers  admitted  that  it  had  been 
settled,  was  Irrelevant  and  incompetent;  its 
purpose  being  to  show  that,  because  the  book- 
keeper had  failed  to  give  credit  to  another  cus- 
tomer, he  failed  to  give  credit  to  defendants. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  403 ;   Deo.  Dig.-  8  130.*] 

2.  Appeai,  and   Ebbor  (g   1050*)— Harmless 

£}RBOB— ADUISSION    OF    EVIDENCI>— PBEJUDI- 

CIAI,  Effkot. 

The  admission  of  the  testimony  was  prej- 
udicial to  plaintiff;  the  evidence  on  the  issue  of 
payment  being  sharply  conflicting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4153-4160;  Dec.  Dig.  g 
1050.*] 

8.  WlTNESSBS     (g    351*)    —   Imfkaohhknt   — 

FOUN  D  ATIO  N— StJFPICIENOT. 

In  an  action  to  replevin  property  mort- 
gaged to  secnre  a  note  eiven  by  defendants  for 
a  store  account,  in  which  □laintlff's  bookkeeper 
testified  that  the  note  had  not  been  paid,  and 
defendants  claimed  it  bad,  testimony  by  another 
customer  that  the  bookkeeper  had  insisted  that 
witness  had  not  paid  an  account,  but  after  ex- 
amining his  papers  admitted  that  it  had  been 
Said,  was  inadmissible  to  impeach  the  bo<d[- 
eeper's  testimony,  in  the  absence  of  proper 
foundation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g|  1150,  1161;    Dec.  Dig.  g  351.*] 

Appeal  from  Circuit  Court,  Arkansas 
County;   Eugene  lAukford,  Judge. 

Action  by  A.  H.  McCown,  as  administra- 
tor, against  W.  W.  Wilson  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Reversed,  and  remanded  for  new 
trial. 

Thomas,  Lee  &  Smith,  for  appellant  R. 
D.  Rasco,  for  appellees. 

WOOD,  J.  This  suit  was  begun  In  the 
Justice  court  to  replevin  certain  property 
mortgaged  to  secure  a  note  executed  by  ap- 


pellees to  J.  H.  Merritt  &  Co.,  September  9, 
1906,  for  the  sum  of  $253.  J.  H.  Merritt  & 
Co.  was  a  partnership  composed  of  J.  H. 
Merritt  and  W.  A.  Merritt  The  firm  was 
engaged  in  the  mercantile  business.  The 
note  and  mortgage  were  executed  to  cover 
an  account  that  appellees  had  contracted 
with  J.  H.  Merritt  &  Co.  The  defense  was 
payment,  and  this  presented  a  question  of 
fact,  upon  which  there  was  a  sharp  con- 
flict in  the  evidence. 

During  the  progress  of  the  trial  a  witness, 
W.  P.  Ruffin,  testified  as  follows:  "Q.  Have 
you  had  any  business  transaction  with  ttae 
firm  of  J.  H.  Merritt  &  Co.?  A.  I  guess  I 
have.  I  have  been  trading  with  that  house 
at  least  about  20  or  22  years.  Q.  Do  you  re- 
member about  a  short  time  ago,  some  time 
within  a  year,  that  Mr.  Burnett  In  looking 
through  the  books,  told  you  that  you  owed 
them  a  certain  amount  secured  by  note  and 
mortgage?  A.  Yes,  sir.  Q.  If  you  remem- 
ber-the  incident,  tell  the  jury  how  it  was? 
A.  In  the  spring  of  the  year  1907,  this  spring 
a  year  ago,  I  went  to  Mr.  McCown's  store 
here.  I  had  been  dealing  with  the  house 
there  for  a  long  time,  and  I  told  Mr.  Mc- 
Cown that  I  would  like  to  make  arrange- 
ments to  get  supplies  last  year;  and  he  says, 
'Mr.  Burnett  will  fix  up  the  papers,'  and  we 
went  Into  a  room,  and  we  hadn't  been  in 
there  but  a  while,  and  be  got  out  some  pa- 
pers, but  before  he  got  to  writing  any  he 
said  to  me,  'What  are  you  going  to  do  with 
this  old  J.  H.  Merritt  account?'  that  I  owed 
them.  I  said  that  I  didn't  owe  them  noth- 
ing. He  said,  'You  do,'  and  I  said,  'No;  you 
are  mistaken.  I  didn't  owe  them  a  cent  I 
paid  that  off  quite  a  while  ago,'  and  he  said, 
'Mr.  Ruffin,  you  don't  dispute  ttae  account 
do  you?'  and  I  said,  'Yes;  I  do,'  and  be  said, 
'Here  it  is,'  and  carried  me  to  the  books, 
and  showed  me  where  it  was  on  the  books 
charged  up — ^thirty-some-odd  dollars,  and  I 
said  I  did  not  owe  it  and  finally  he  contend- 
ed that  I  did,  and  it  made  me  a  little  vexed, 
and  I  just  pointed  my  forefinger  at  him  and 
said,  'Mr.  Burnett  I  am  a  poor  man;  but, 
if  you  will  produce  that  note  and  mortgage, 
I  will  pay  it  before  sundown,'  and  he  went 
into  the  desk  where  he  kept  a  little  book  of 
notes,  and  looked  through  the  papers,  and 
he  just  turned  around  and  said,  'I  guess  jou 
have  got  her.'  There  have  been  no  words 
said  about  it  from  that  day  to  this."  This 
evidence  was  objected  to  by  appellant  and. 
he  duly  excepted  to  the  ruling  of  the  court 
In  admitting  it  and  makes  such  ruling  one 
of  the  grounds  of  his  motion  for  new  trial. 

The  evidence  was  wholly  irrelevant  and 
Incompetent  It  was  likewise  prejudicial. 
It  tended  to  make  the  jury  believe  that  Bur- 
nett the  bookkeeper  who  had  charge  of  the 
settlement  of  the  accounts  of  J.  H.  Merritt 
&  Co.,  had  failed  to  give  proper  credit  to  a 


*For  otber  cmm  m*  stun*  topic  anS  section  NUMBER  in  De.c.  ft  Am.  Diss.  HOT  to  data,  ft  Reportar  Ind«x«« 


Digitized  by 


Google 


Axk.) 


BBNBDIOT  T.  GRIFFITH. 


179 


cnstomer  yrbo  had  paid  bis  accoant,  and, 
after  the  account  had  been  paid,  still  car- 
ried the  account  on  the  books  as  a  subsist- 
ing obligation.  This  was  the  same  book- 
keeper, too,  who  was  in  charge  of  the  books 
at  the  time  appellees  claimed  to  have  paid 
the  account  (or,  ratho:,  note  evidencing 
same  In  suit),  and  who  testified  that  the 
note  in  suit  had  not  been  paid.  The  pur- 
pose of  the  testimony  was  to  show  that,  if 
the  bookkeeper  had  failed  to  give  proper 
credit  to  one  customer,  who  had  paid  his  ac- 
count, such  fact  would  show  that  he  had  al- 
so failed  to  give  appellees  proper  credit. 
Moreover,  it  tended  to  prejudice  the  testi- 
mony of  the  bookke^ier,  who  was  an  Im- 
portant witness  for  appellant,  and  to  Im- 
peach bis  evidence,  without  laying  the  prop- 
er  foundation  for   such   Impeachment 

This  is  the  only  error  we  find  In  the  rec- 
ord; but  for  this  the  Judgment  is  reversed, 
and  the  cause  is  remanded  for  new  trial. 


McBAE  V.  STATE. 

(Supreme  Court  «f  Arkansas.     Oct  4,  1909.) 

Cbiuinai,  Law   (J  698»)  —  Continuawcs  — 
Right  to  Continuancb— Dn-iaitwcE. 

On  a  motion  for  continaance  to  obtain  tes- 
timony of  an  absent  witness,  proper  diligence 
to  procnre  the  attendance  of  the  witness  must  be 
shown,  and  a  mere  showine  that  the  witness 
resided  in  the  town  where  the  court  was  held, 
and  that  a  subpoena  had  been  served  on  him 
requiring  his  attendance  at  that  term  of  court 
without  otherwise  accounting  for  his  where- 
abouts or  showing  that  he  was  then  beyond 
reach  by  the  process  of  the  court,  was  InsufB- 
cient 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1336;  Dec.  Dig,  g  59&*] 

Appeal  from  Circuit  Court  Monroe  Coun- 
ty ;   Eugene  Lankford,  Judge. 

LecU  McRae  was  convicted  of  selling  whis- 
ky without  a  license,  and  appeals.    Affirmed. 

H.  A.  Parker  for  appellant  Hal  L.  Nor- 
wood, Atty.  Oen.,  and  C.  A.  Cunningham, 
Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  O.  J.  Appellant  was  tried 
and  convicted  In  the  circuit  court  of  Monroe 
county  for  selling  whisky  without  license, 
and  appeals  to  this  court 

He  was  convicted  on  the  testimony  of  one 
Smith,  who  testified  that  he  purchased  the 
whisky  from  appellant.  The  only  assign- 
ment of  error  insisted  on  here  is  as  to  the 
refusal  of  the  trial  court  to  grant  a  continu- 
ance on  account  of  the  absence  of  a  wit- 
ness. Appellant  alleged  In  his  motion  for 
continuance  that  he  could  prove  by  the  absent 
witness  Flemons  that  Smith  had  stated  to 
him,  Flemons,  that  he  bad  never  purchased 
any  whisky  from  appellant  and  did  not 
know  of  appellant  ever  having  sold  whisky. 


It  is  also  alleged  in  the  motion  that  the  wit- 
ness Flemons  lived  in  Clarendon,  and  that 
a  subpoena  had  been  issued  and  served  on 
him  requiring  his  attendance  at  that  term 
of  court.  Before  a  party  can  complain  at 
the  ruling  of  a  court  In  refusing  to  postpone 
a  trial,  he  must  affirmatively  set  forth  facts 
in  his  motion  which  show  that  he  is  entitled 
to  the  postponement  He  must  show  that  he 
has  exercised  proper  diligence  to  procure  the 
attendance  of  the  witness  at  that  time,  and 
that  his  efforts  in  that  direction  have  failed  i 
Now,  the  motion  for  continuance  in  the  pres- 
ent case  affirmatively  shows  that  the  witness 
resides  In  Clarendon,  where  the  court  was 
held,  but  It  does  not  otherwise  account  for 
his  whereabouts.  For  aught  that  appears 
to  the  contrary,  the  witness  may  then  have 
been  In  the  town  or  county,  and  his  attend- 
ance could  have  been  secured  at  that  time 
by  the  compulsory  process  of  the  court  If 
that  had  been  sought,  without  postponing  the 
trial  to  a  distant  date.  Appellant  contented 
himself  with  having  a  subpoena  Issued  and 
served,  without  seeking  any  other  process  of 
the  court  and  without  showing  that  the  wit- 
ness was  then  beyond  reach  by  the  process  of 
the  court  We  are  unable,  therefore,  to  dis- 
cover In  the  ruling  of  the  court  any  abuse  of 
discretion.  The  appellant  had  a  fair  trial, 
and  the  evidence  was  sufilcient  to  sustain  the 
Judgment 
Affirmed. 


BENB3DI0T  v.  GRIFFITH  et  a!. 
(Supreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  Limitation  or  Actions  (8  167*)— Vendor's 
Lmn— Bar  of  Debt. 

A  lien  on  land  for  purchase  money  expires 
when  the  debt  is  barred  by  limitations. 

[Ejd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  g  653 ;  Dec.  Dig.  §  167.»] 

2.  Limitation    or   Actions    (g   143*)  — New 
Pbomise— Pasties  Who  may  Revive. 

Where,  at  the  time  land  is  conveyed,  there 
is  an  existing  vendor's  lien  against  the  laud,  the 
grantor  cannot,  after  the  conveyance,  by  his 
acts  or  declarations  stop  the  running  of  limita- 
tions against  such  lien ;  the  grantee  not  having 
assumed  sudi  debt  and  having  no  knowledge  of 
it 

[E>1.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  578,  683;  Dec.  Dig.  g 
143.*] 

Appeal  from  Faulkner  Chancery  Court; 
Jeremiah  G.  Wallace,  Chancellor. 

Suit  by  H.  H.  Benedict  against  C.  A.  Grif- 
fith and  S.  G.  Smith  to  foreclose  a  vendor's 
lien.  From  the  decree  In  favor  of  defend- 
ant Smith,  complainant  appeals.     Affirmed. 

Will  P.  Fcazel,  for  appellant  R,  W.  Rob- 
ins, for  appellees. 

BATTLE,  J.  This  suit  was  instituted  by 
H.  H.  Benedict  against  C  A.  Griffith  and  S. 
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G.  Smith  In  the  Faulkner  chancery  conrt,  to 
foreclose  a  vendor's  lien  on  certain  lands. 
He  alleged  In  his  complaint:  That  on  the 
26th  day  of  February,  1886,  he  sold  the  lands 
to  Griffith  for  the  sum  of  $1,000,  and  that 
Griffith  executed  to  him  for  the  same  hia 
eight  promissory  notes,  as  follows:  Six,  for 
$100  each,  due  and  payable,  respectively,  on 
the  15th  day  of  November,  1895,  1890,  1897, 
1898,  1899,  and  1900,  and  two  notes,  for  $200 
each,  due  and  payable,  respectively,  on  the 
15th  day  of  November,  1902  and  1904,  all 
bearing  interest  at  the  rate  of  10  per  cent. 
from  date.  That  at  the  time  of  the  sale  be 
conveyed  the  lands  to  Griffith,  and  retained 
in  the  deed  a  lien  on  the  land  for  the  pay- 
ment of  the  purchase  money.  That  Griffith 
in  November,  1902,  paid  $200  on  the  notes, 
and  is  indebted  to  him  for  the  lands  in  the 
sum  of  $1,000,  with  10  per  cent  per  annum 
Interest  thereon  from  the  28th  day  of  Feb- 
ruary, 1895,  less  the  sum  of  $200.  That  Grif- 
fith, In  July,  1907,  In  a  letter  to  him,  ac- 
knowledged the  justice  and  correctness  of 
the  foregoing  claim.  He  asked  for  Judg- 
ment against  Griffith  for  the  balance  due  on 
the  notes,  and  that  such  Judgment  be  de- 
clared a  Hen  on  the  lands,  and  that  It  be 
foreclosed  and  the-  lands  sold  to  satisfy  the 
same. 

Griffith  did  not  answer  the  complaint,  but 
made  default 

The  defendant  Smith  answered,  and  sev- 
ei'ally  denied  all  the  foregoing  allegations, 
and  alleged  as  follows: 

"The  defendant  O.  A.  Griffith  was  the 
owner  of  the  lands  described  in  plalntifTs 
complaint  on  February  3,  1902,  and  that  he 
was  and  had  been  the  owner  thereof  for 
more  than  seven  years  prior  to  that  date, 
and  the  defendant  C.  A.  Gi'lfflth  continu- 
ously for  more  than  seven  years  prior  to 
February  3,  1902,  and  from  and  up  until 
February  8,  1902,  had  been  In  the  open,  no- 
torious and  adverse  possession  of  the  lands 
described  In  the  complaint,  and  during  all 
that  time  claimed  to  own  the  same  as  bis 
own,  free  from  any  lien  of  any  kind;  that 
the  defendant  Smith,  on  the  3d  day  of  Feb- 
ruary, 1902,  did  believe  and  understand  that 
G.  A.  Griffith  was  the  ovraer  of  the  land  free 
from  any  Hens  or  Incumbrances  of  any  kind, 
and,  so  believing,  the  defendant  Smith  did 
on  February  3, 1902,  purchase  the  land  from 
G.  A.  Griffith,  together  with  other  lands 
owned  by  Griffith,  and  on  that  day  did  pay 
Griffith  therefor  the  sum  of  $3,500;  and 
that  for  said  sum  on  that  day  0.  A.  Griffith 
did  bargain  and  sell  the  lands,  together  with 
other  lands,  to  S.  G.  Smith,  and  on  said  day 
did  execute  to  him  a  deed  therefor,  which 
deed  was  duly  filed  for  record  In  the  re- 
corder's office  of  Faulkner  county  on  Feb- 
ruary 25,  1902.     •     ♦     • 

"The  defendant  says  that  the  land  de- 
scribed In  the  complaint  is  a  part  of  and  lies 
adjoining  the  other  lands  which  this  defend- 


ant bought  from  Griffith  on  said  day,  and 
together  make  and  form  one  farm;  and  this 
defendant  says  that  under  the  purchase  and 
the  deed  the  defendant  Griffith  did  place 
this  defendant  In  the  possession  of  the  land 
on  February  3,  1902,  and  that  this  defend- 
ant thereimder  has  been  in  the  quiet  peace- 
able, open,  and  notorious  possession  of  the 
land  continuously  since  said  date,  claiming 
to  be  the  owner  thereof.  This  defendant 
says  that  at  the  time  he  purchased  the  land 
as  aforesaid  from  Griffith  he  did  not  know 
or  have  any  information  of  any  debt  or 
claim  due  plaintiff  for  the  purchase  money, 
or  otherwise  any  right  or  claim  of  the  plain- 
tiff, and  that  he  did  not  have  such  knowl- 
edge of  such  claim,  right  or  Interest  of 
plaintiff  at  any  time  prior  to  the  purchase, 
and  has  had  no  knowledge  or  Information  of 
any  such  claim  of  plaintiff  at  any  time  since 
the  purchase  until  the  summons  in  this  case 
was  served  upon  him;  and,  plaintiff  further 
answering,  says  that  In  the  event  C.  A. 
Griffith  did  purchase  from  the  plaintiff  the 
land,  and  did  execute  to  the  plaintiff  for  the 
purchase  money  thereof  the  notes  set  out 
in  the  complaint,  or  any  notes,  then  In  that 
event  this  defendant  says  that  more  than 
five  years  have  elapsed  after  the  maturity 
of  each  and  all  of  the  notes,  and  after  the 
maturity  of  the  alleged  Indebtedness,  and 
before  the  institution  of  this  suit  And  this 
defendant  does  now  specifically  plead  the 
statute  of  limitation  of  five  years  against 
each  and  all  of  the  alleged  notes." 

The  court  upon  final  hearing,  found  that 
Griffith  is  indebted  to  plaintiff,  Benedict  In 
the  sum  of  $2,300,  and  that  plaintiff  had  no 
lien  on  the  lands  for  the  Indebtedness  of 
Griffith  to  plaintiff;  "said  Indebtedness,  in 
so  far  as  the  lands  involved  in  this  suit  and 
the  rights  of  the  defendant  S.  G.  Smith 
thereto  are  concerned,  and  the  aUeged  ven- 
dor's lien,  having  been  'barred  by  the  stat- 
ute of  limitation  and  by  laches."  Plaintiff 
appealed. 

The  deed  and  notes  mentioned  in  the 
pleadings  have  been  lost  or  destroyed.  Evi- 
dence was  adduced  to  prove  their  contents, 
which  was  based  ui>on  the  memory  of  wit- 
nesses. 

Plaintiff  aUeged  that  he  retained  a  Hen  on 
the  lands  for  the  purchase  money  in  the 
deed  executed  by  him  to  Griffith,  and  that 
the  purchase  money  was  unpaid.  This  Hen 
was  an  Incident  to  the  debt  It  secured,  and 
expired  when  the  debt  was  barred  by  limi- 
tation. Stephens  ▼.  Shannon,  43  Arlc.  404; 
Ghase  r.  Cartrlght  53  Ark.  358,  14  S.  W. 
90,  22  Am.  St  «ep.  207. 

After  Griffith  conveyed  the  lands  to  Smith. 
It  was  beyond  his  power  "to  affect  the  run- 
ning of  the  statute  of  limitation  as  to  sued 
lands."  Smith  not  being  liable  for  the  debt 
secured  by  the  Hen  thereon,  his  declarations 
and  acts  after  that  time  are  Inadmissible 
for  that  purpose.    The  land  bad  passed  be- 
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yond  his  power  to  bind  or  affect  by  his  lia- 
bilities. Hughes  V.  Redus,  90  Ark.  149,  118 
S.  W.  414,  415;  Mayo  v.  Cartwrlght,  30  Ark. 
407;  George  v.  Butler,  26  Wash.  456,  67  Pac 
263,  57  li,  B.  A.  396,  90  Am.  St  Rep.  756; 
Wood  on  LlmltaUon  (3d  Ed.)  S  230. 

Payments  made  or  letters  written  by 
Griffith  after  be  sold  and  conveyed  the  land 
to  Smith  could  not  continue  the  Uen  beyond 
the  time  It  was  valid  and  subsisting  when 
the  land  was  sold  to  Smith.  Griffith  sold 
and  conveyed  the  land  to  Smith  on  the  3d 
day  of  February,  1902.  Witnesses  differ  as 
to  the  time  when  the  notes  of  Griffith  to 
Benedict  were  executed.  They  endeavor  to 
fix  the  time  by  the  death  of  the  wife  of 
Griffith,  which  was  on  the  23d  of  July,  1894. 
Benedict,  the  plaintiff,  and  Mrs.  Dora  Ad- 
ams, testified  that  the  land  was  sold  to 
Smith  about  two  years  before  the  death  of 
Mrs.  Griffith.  Griffith  testified  that  the  sale 
was  after  her  death.  He  had  previously 
stated  that  It  was  one  or  two  years  before 
her  death;  but  be  says  that  he  had  refresh- 
ed bis  memory  since  he  made  the  latter 
statement,  and  discovered  that  he  was  In 
error,  and  that  the  sale  was  after  her  death. 
His  memory  as  to  this  fact  was  uncertain. 

Witnesses  also  differ  as  to  when  the  notes 
were  payable.  Benedict,  the  plaintiff,  tes- 
tified: "My  recollection  Is  there  were  eight 
notes.  The  first  six  were  due  one  year 
apart;  one  beginning  the  1st  day  of  Novem- 
ber, 1895,  then  one  each  year  up  to  1900. 
The  two  last  notes  were  for  $200  each,  due 
two  years  apart,  one  in  1902  and  the  other 
in  1904."  Griffith  testified  that  the  notes 
matured  annually,  one  every  year,  until  the 
last  one  mentioned,  so  that,  if  the  notes 
were  executed  in  1892  or  1893,  the  first  note 
matured  in  November,  1892  or  1893,  or  the 
1st  day  of  January,  1893  or  1894,  the  second 
one  year  after  the  maturity  of  the  first,  the 
third  two  years,  the  fourth  three  years,  the 
fifth  four  years,  the  sixth  five  years,  the 
seventh  six  years,  and  the  eighth  seven 
years. 

The  chancellor  evidently  found  that  the 
notes  were  executed  in  1892  or  1893,  and 
that  the  first  of  them  matured  on  or  before 
the  Ist  of  January,  1894,  and  the  last  ma- 
tured on  or  before  the  1st  of  January,  1901, 
and  that  this  suit  was  barred;  it  having 
been  brought  on  the  10th  day  of  August, 
1907,  more  than  five  years  since  their  ma- 
turity, the  time  prescribed  by  the  statute  of 
limitation  for  the  bringing  of  such  suits. 
After  a  careful  review  of  the  evidence  in 
the  case,  we  caimot  say  the  findings  of  the 
chancellor  were  contrary  to  the  preponder- 
ance thereof. 

Decree  affirmed. 

FRAUENTHALt  J.,  being  disqualified,  did 
not  participate. 


POTTS  V.  STATE. 
(Supreme  Court  of  Arkansas.     Nov.  1,  1909.) 

1.  CannwAL  I/AW  (J  1074*)— Appbait-Requi- 

BITES. 

Under  Onst  art.  7,  $  42,  providing  that 
appeals  may  be  taken  from  final  judgments  of 
justices  of  the  peace  to  the  circuit  court  under 
regulations  provided  by  law,  the  filing  of  an 
affidavit  is  not  a  prerequisite  to  an  appeal  from 
a  conviction  in  a  justice's  court,  unless  the  Leg- 
islature has  so  provided. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  {  1074.»] 

2.  Criminal  Law  (§  1074*)  —  Appeal  fbok 
Justice. 

Kirby's  Dig.  S  4666.  providing  that  appel- 
lant must  file  with  the  justice  of  the  peace  an 
affidavit  as  a  prerequisite  to  an  appeal  to  the  cir- 
cuit court,  taken  from  Acts  1873,  p.  430,  en- 
titled "An  act  to  define  the  jurisdiction  and 
regulate  the  proceedings  In  justice's  courts  in 
civil  actions,"  does  not  apply  to  convictions  in 
criminal  cases. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec  Dig.  S  1074.*] 

8.  Cbiminal   Law    (J    1074*)— Appeal— Pbk- 

BEQUISITES. 

Neither  Acts  1905,  p.  375.  providing  for  ap- 
peals from  convictions  in  justice's  courts  to  the 
circuit  court,  nor  the  Code  of  Criminal  Pro- 
cedure (Kirby's  Dig.  18  2576-2582),  regulating 
the  taking  of  appeals  from  justices  of  the  peace, 
requires  the  fiimg  of  an  affidavit  as  a  prerequi- 
site to  an  appeal,  and  the  circuit  court  may  not 
dismiss  an  appeal  for  want  of  such  affidavit. 
[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  1074.»] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;  Daniel  Hon,  Judge. 

W.  H.  Potts  was  convicted  of  a  misde- 
meanor in  Justice's  court,  and,  from  a  judg- 
ment of  the  circuit  court  dismissing  his  ap- 
peal, be  appeals.    Reversed  and  remanded. 

Geo.  W.  Dodd,  for  appellant  Hal.  L.  Nor- 
wood, Atty.  Gen.,  C.  A.  Cunningham,  Asst 
Atty.  Gen.,  and  A.  A.  McDonald,  Pros.  Atty., 
for  the  Statev 


FRAT7BNTHAL,  J.  The  appellant  was 
convicted  In  the  court  of  a  Justice  of  the 
peace  of  Sebastian  county  of  a  misdemean- 
or; and  from  that  Judgment  be  appealed 
to  the  circuit  court  The  Judgment  of  con- 
viction was  entered  on  June  16,  1909,  and  on 
June  24,  1909,  he  filed  with  the  Justice  of 
the  peace  an  appeal  bond  and  made  an  ap- 
plication for  appeal,  and  thereupon  the  Jus- 
tice of  the  peace  made  the  following  order: 
"Bond  approved  and  appeal  allowed."  The 
appellant  did  not  make  or  file  with  the  Jus- 
tice of  the  peace  an  affidavit  for  appeal ;  but 
the  transcript  of  the  orders  on  his  docket 
and  the  original  papers  in  the  case  were 
filed  in  the  circuit  court  within  the  time 
prescribed  by  law.  Upon  motion  of  the 
state  the  circuit  court  dismissed  the  appeal 
because  no  affidavit  for  appeal  had  been  made 
or  filed  with  the  Justice  of  the  peace.  From 
the  Judgment  of  the  circuit  court  thus  dis- 
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missing  his  appeal,  the  appellant  now  pre- 
sents this  appeal  to  this  court. 

It  is  provided  by  article  7,  t  42,  Cionst  1874, 
that  "appeals  may  be  taken  from  the  ilnal 
judgments  of  the  Justices  of  the  i)eace  to 
the  circuit  court  under  such  regulations  as 
are  now  or  may  be  provided  by  law."  Unless 
the  Legislature  has  provided  that  the  filing 
of  an  affidavit  is  a  necessary  condition  or 
prerequisite  to  obtaining  an  appeal  from  a 
Judgment  of  conviction  in  a  criminal  case  In 
a  court  of  a  Justice  of  the  peace,  such  affi- 
davit would  not  be  essential  for  the  circuit 
court  to  acquire  Jurisdiction  of  such  case  up- 
on appeal.  By  the  act  of  the  Legislature 
which  became  a  law  April  11, 1905  (Acts  1905, 
p.  375),  It  is  provided:  "Any  person  convicted 
before  any  Justice  court  or  police,  or  city 
court  of  any  crime,  misdemeanor,  breach  of 
the  penal  laws  of  this  state,  or  of  violation 
of  any  city  or  town  ordinance,  may  appeal 
therefrom  to  the  circuit  court  of  the  county 
in  which  said  conviction  occurred  at  any 
time  within  sixty  days  thereafter."  The  sec- 
tions of  that  act  following  prescribe  the  du- 
ties of  the  Justice  of  the  peace  in  regard  to 
sending  up  transcripts,  and  also  prescribe 
the  time  the  appeal  shall  stand  for  trial 
in  the  circuit  court  and  the  procedure.  But 
nowhere  in  the  act  is  it  prescribed  that  an 
affidavit  for  appeal  shall  be  made  or  filed, 
and  In  no  other  provision  of  the  statutes  do 
we  find  that  it  is  prescribed  that  an  affidavit 
for  appeal  must  be  made  or  filed  in  order 
to  obtain  an  appeal  from  a  Judgment  of  con- 
viction on  a  trial  of  a  criminal  case  before 
a  Justice  of  the  peace. 

It  is  urged  that  section  4666  of  KIrby's 
Digest  provides  that  the  appellant  must 
make  and  file  with  the  Justice  an  affidavit  as 
a  condition  and  prerequisite  to  obtain  an 
appeal  to  the  circuit  court  from  a  Judgment 
of  a  Justice  of  the  peace,  and  that  this  pro- 
vision of  the  statute  applies  also  to  Judg- 
ments of  Justices  of  the  peace  in  criminal 
cases.  This  provision  of  the  statute  and 
this  section  of  KIrby's  Digest  is  taken  from 
the  act  of  the  General  Assembly  of  Arkan- 
sas, approved  April  29,  1873  (Acts  1873,  p. 
430).  That  is  an  act  entitled  "An  act  to 
define  the  Jurisdiction  and  regulate  the 
course  of  proceedings  in  the  courts  of  Jus- 
tices of  the  peace  In  civil  actions";  and  by 
section  125  of  the  act  it  is  specifically  stated 
that  the  provisions  of  the  act  apply  to  the 
proceedings  in  civil  actions  before  Justices 
of  the  peace.  Nowhere  does  the  act  prescribe 
that  any  of  its  provisions  shall  apply  to  pro- 
ceedings or  trials  in  criminal  actions  before 
the  courts  of  the  Justices  of  the  peace.  It 
follows  that  the  requirement  in  section  4666 
of  KIrby's  Digest  of  an  affidavit  in  order  to 
obtain  an  appeal  only  applies  to  civil  actions, 
and  does  not  apply  to  Judgments  of  convic- 
tion entered  upon  criminal  proceedings.  Fur- 
thermore in  the  Code  of  Criminal  Procedure, 


there  Is  a  subdivision  or  chapter  relating  to 
and  regulating  the  manner  of  taking  appeal» 
from  the  Judgment  of  justices  of  the  peace 
in  criminal  cases  (KIrby's  Dig.  iS  2576-2582), 
but  It  Is  not  provided  therein  that  an  affi- 
davit for  appeal  is  necessary  to  obtain  sucb 
appeal.  The  Legislature  has  not  prescribed 
that  It  la  a  requisite  or  condition  in  obtain- 
ing an  appeal  from  a  judgment  of  conviction 
of  a  Justice  of  the  peace  In  a  criminal  pro- 
ceeding to  make  or  file  an  affidavit  for  ap- 
peal. The  circuit  court  therefore  erred  In 
dismissing  the  appeal  in  this  case  for  the 
want  of  an  affidavit  for  appeal. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  this  cause  is  remanded,  with  di- 
rections to  overrule  the  motion  to  dismiss  the 
appeal,  and  to  proceed  with  the  trial  of  ap- 
pellant. 


BEEBE  STAVE  00.  v.  AUSTIN  et  al. 
(Supreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  LiEws  (f  15*)— Rights  and  Liabilitiim  of 
Purchasers  of  Propebtt. 

One  baving  a  lien  on  property  which  Is  pur- 
chased and  converted  by  another  with  notice 
of  the  lien  may  have  his  lien  fixed  on  the  pn>- 
ceeds,  where  the  lien  on  the  property  has  been 
destroyed  by  the  wrongdoer. 

TEd.  Note.— For  other  cases,  see  Liens,  Cent. 
Dig.  8  20;   Dec.  Dig.  I  15.*] 

2.  FBAUDtTLENT    CONVEYANCES     (§     158*) — IW- 
ADEQUACT  OF  CONSIDERATION- AS  BVIDENCB 

OF  Fraud. 

Mere  inadequacy  of  price  of  realty  is  not 
safficient  to  put  a  purchaser  on  inquiry  or  to 
invalidate  the  sale,  but  proof  of  a  grossly  in- 
adequate price  is  evidence  alfecting  the  good 
faith  of  the  purchaser,  from  which  it  may  be 
inferred  as  a  fact  that  he  knew  of  the  fraudulent 
intent  of  his  grantor,  and  assisted  him  in  the 
commission  of  the  fraud. 

[E^.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §{  500,  501 ;  Dec.  Dig. 
8  158.*] 

8.  Loos  AND  Logging  (|  3*)— Purchase  ok 
Timber — Bona  Fide  Purchaser — Notice. 
A  grantee  in  an  unrecorded  deed  which  re- 
cited the  payment  of  the  price  offered  to  sell  the 
timber  on  the  land  to  a  company  engaged  in 
purchasing  timber  and  in  logging  near  the  land 
and  presented  the  deed  to  the  company.  The 
consideration  named  in  the  deed  was  a  reason- 
ably fair  price.  The  company  bought  the  tim- 
ber for  a  price  not  unreasonably  small,  and  paid 
it  without  notice  that  the  grantor  had  a  ven- 
dor's lien.  Beld,  that  the  company  was  a  pur- 
chaser of  the  timber  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  f  9;  Dec  Dig.  §  3.*] 

4.  Logs  and  Logging  (f  3*)— Sale  of  Tim- 
ber—Bona  Fide  Purchaser— Notice. 
Where  a  purchaser  of  standing  timber  with- 
out notice  of  a  lien  on  the  land  ezecnted  ne- 
gotiable notes  for  the  price  which  the  vendor  ac- 
cepted as  payment  and  then  transferred  them 
to  an  innocent  person,  the  purchaser  made  full 
payment,  and  was  a  bona  fide  purchaser. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §  9 ;  Dec  Dig.  {  3.*] 

Appeal  from  Perry  CSiancery  Court;  Jere- 
miah O.  Wallace,  Chancellor. 
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Suit  by  Mrs.  Jobn  Austin  and  another 
against  J.  D  Blchards  and  another.  From 
a  decree  for  plaintiffs,  defendant,  the  Bee- 
be  Stave  Oompany,  appeals.  ReTersed  and 
rendered. 

3.  A.  Comer,  for  appellant  John  L.  Hill, 
for  aiipellees. 

FRAUENTHAIi,  3.  The  appellees,  Mrs. 
John  Austin  and  the  First  National  Bank 
of  Perry,  the  plaintiffs  below,  instituted  this 
suit  against  the  defendants  below,  J.  D. 
Richards  and  the  Beebe  Stave  Ck>mpany,  to 
enforce  a  vendor's  lien  upon  certain  land, 
and  to  charge  the  Beebe  Stave  Company 
with  the  value  of  the  timber  cut  therefrom. 
It  la  alleged  In  the  complaint  that  Mrs. 
Austin  sold  the  lands  to  Richards  and  con- 
veyed same  to  him  by  a  deed  which  recit- 
ed that  the  consideration  had  be«i  paid  in 
full,  but  that  the  recital  was  untrue,  and 
that  Richards  had  not  in  fact  paid  said  pur- 
chase money  or  any  part  thereof,  but  had 
given  notes  therefor  which  were  unpaid, 
and  for  a  recovery  of  the  notes  the  suit  was 
brought:  that  Richards  sold  the  timber  on 
said  land  to  the  Beebe  Stave  Company,  who 
purchased  with  full  knowledge  that  said 
purchase  money  of  the  land  had  not  been 
paid.  The  prayer  was  for  judgment  against 
Richards  for  the  amount  of  the  notes  and 
that  same  be  declared  a  vendor's  lien  upon 
the  land  and  for  sale  thereof  in  event  of 
nonpayment  of  the  Judgment,  and  also  for 
Judgment  against  the  Beebe  Stave  Company 
for  the  value  of  said  timber.  The  Beebe 
Stave  Company  made  answer  that  it  pur- 
chased the  timber  from  Richards  in  good 
faith  and  for  a  valuable  consideration,  and 
without  any  notice  that  any  of  the  purchase 
money  for  the  land  was  unpaid. 

It  appears  from  the  evidence  that  the 
plaintiff  Mrs.  Austin,  who  was  a  nonresident 
of  the  state,  had  employed  one  O.  W.  Rhea 
to  sell  the  land  for  her,  and  agreed  to 
sell  same  for  $000,  and  to  pay  him  $20  for 
bis  services.  He  thereupon  sold  the  land 
to  defendant  J.  L.  Richards,  and  sent  to 
her  a  deed  for  execution,  which  recited  that 
the  consideration  was  |480,  and  also  recit- 
ed that  the  purchase  money  was  paid  in 
full.  She  duly  executed  the  deed  on  Janu- 
ary, 28,  1907,  and  returned  the  same  to  her 
agent,  Rhea,  who  delivered  It  to  Richards. 
The  Beebe  Stave  Company  was  engaged  in 
buying  timber  with  Its  office  at  Little  Rock, 
Ark.,  and  at  this  time  was  engaged  in  log- 
glnjr  near  the  land  in  controversy.  One  of 
the  men  who  was  logging  for  the  company 
had  gone  over  the  land  in  controversy,  and 
bad  estimated  the  amount  of  timber  on  the 
land.  This  party  had  desired  to  borrow  from 
the  Beebe  Stave  Company  money  with  which 
to  purchase  this  timber,  but  the  officers  of 
the  company  told  him  that  the  company 
would  purchase  the  timber  if  it  was  for  sale. 
On  February  27,  1907,  Richards  went  to  the 


office  of  the  Beebe  Stave  Company  at  little 
Rock,  and  offered  to  sell  the  timber  on  the 
land  for  the  sum  of  |200.  He  had  with  him 
his  deed  from  Mrs.  Austin,  which  was  exam- 
ined by  the  secretary  of  the  Beebe  Stave 
Company,  and,  relying  upon  bis.  statement 
that  he  owned  the  land,  and  the  recital  of 
the  deed  that  the  purchase  money  was  paid. 
It  bought  the  timber  from  Richards,  who  ex- 
ecuted to  it  a  timber  deed  therefor.  In  pay- 
ment for  the  timber  the  Beebe  Stave  Com- 
pany executed  to  Richards  two  negotiable 
notes,  each  for  $100,  and  due,  respectively,  90 
and  120  days  after  date,  and  Richards  ac- 
cepted these  notes  in  payment  for  the  timber. 
At  this  time  the  deed  from  Mrs.  Austin  to 
Richards  had  not  been  recorded.  On  the  fol- 
lowing day,  February  28,  1907,  Blchards  for 
value  sold  and  transferred  the  two  notes  to 
the  German  National  Bank  of  Little  Rock, 
Ark.,  who  then  became  the  true  owner  thereof. 

It  appears  from  the  testimony  that  Rhea, 
the  agent  of  Mrs.  Austin,  actually  sold  the 
land  to  Richards  for  $625,  taking  from  him 
two  notes,  each  of  which  was  dated  January 
28,  1007,  and  due  12  months  thereafter,  and 
recited  that  it  was  given  as  payment  for  said 
land.  One  of  these  notes  was  for  $500  and 
made  payable  to  Mrs.  John  Austin,  and  the 
other  was  for  $125,  and  was  made  payable  to 
G.  W.  Rhea.  This  latter  note  Rhea  sold  and 
transferred  to  the  first  National  Bank  of  Per- 
ry, one  of  the  plaintiffs.  It  Is  upon  these  two 
notes  aggregating  $625  that  this  suit  is  insti- 
tuted. It  appears  that  the  Beebe  Stave  Com- 
pany began  catting  the  timber  on  the  land 
soon  after  their  purchase,  and  In  May,  1007, 
they  had  cut  a  great  part  thereof,  when  they 
were  notified  that  Richards  had  not  paid  the 
purchase  money.  The  amount  of  timber  cut 
by  them  from  the  land  was  estimated  to  be 
of  the  value  of  $400.  The  chancery  court 
rendered  a  Judgment  against  Richards  by  de- 
fault for  $625,  the  amount  of  the  notes,  and 
decreed  a  sale  of  the  land  for  its  payment. 
The  land  was  sold  by  a  master  under  this  de- 
cree pending  the  further  litigation  against 
the  Beebe  Stave  Oompany,  and  brought  $259.- 
40,  exclusive  of  the  cost  of  the  suit  to  that 
date.  Thereupon  the  court  found  that  the 
plaintiffs  had  a  lieu  on  the  timber  sold  to  the 
Beebe  Stave  Company  for  the  purchase  mon- 
ey of  the  land,  and  rendered  a  judgment 
against  that  company  in  favor  of  plaintiff  for 
the  sum  of  $220.60,  the  difference  between 
the  amount  named  In  the  deed  as  the  pur- 
chase price  of  the  land,  to  wit,  $480,  and  the 
above  net  amount,  after  payment  of  cost,  for 
which  the  land  was  sold  by  the  master. 
From  the  decree  thus  rendered  against  It,  the 
Beebe  Stave  Company  prosecutes  this  appeal. 

The  only  question  Involved  upon  this  ap- 
peal is  the  right  of  the  plaintiffs  to  recover 
from  the  Beel>e  Stave  Company  the  proceeds 
of  the  timber  which  they  cut  and  removed 
from  the  land  or  any  part  of  said  proceeds. 
The  plaintiffs  contend  that  tbey  had  a  ven- 
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dor's  lien  for  the  purchase  money  upon  the 
land  Involved  In  the  suit,  and  therefore  up- 
on the  standing  trees  thereon  as  a  part  of 
the  land;  that  the  Beebe  Stave  Company 
purchased  the  trees  and  timber  with  notice 
that  the  purchase  money  had  not  been  paid, 
and  therefore  with  notice  of  their  lien 
therefor,  and  thereafter  removed  the  trees 
from  the  land,  and  wrongfully  converted 
them  to  Its  own  use.  It  Is  a  principle  of 
equity  that  when  one  has  a  Hen  upon  prop- 
erty which  is  taken, .  and  said  property  is 
wrongfully  converted  by  another,  with  notice 
of  such  Hen,  the  owner  may  have  his  lien 
fixed  upon  the  proceeds  of  the  property 
where  the  Hen  on  the  property  has  thus  been 
destroyed  by  the  wrongdoer.  3  Pomeroy,  Eq. 
(3d  Bd.)  i  1233;  Reavls  y.  Barnes,  36  Ark. 
575;  Judge  v.  Curtis,  72  Ark.  132,  78  S.  W. 
746.  And  it  Is  upon  this  equitable  doctrine 
that  the  plaintiffs  base  their  right  to  equita- 
ble relief  In  this  case  against  the  Beebe 
Stave  Company.  But  from  the  evidence  In 
this  case  we  are  of  the  opinion  that  It  clear- 
ly appears  that  the  Beebe  Stave  Company 
at  the  time  it  purchased  and  paid  for  this 
timber  was  a  bona  fide  purchaser  thereof 
for  a  fair  and  adequate  consideration,  and 
without  any  notice,  either  actual  or  con- 
structive, that  the  purchase  money  was  not 
paid,  or  that  plaintiffs  had  any  lien  on  the 
timber  therefor.  The  Beebe  Stave  Com- 
pany was  engaged  In  purchasing  timber  at 
this  time,  and  was  then  logging  near  the  laud 
in  controversy.  It  had  been  buying  timber 
on  lands  in  that  locality  from  parties  Indis- 
criminately, and  It  was  not  unreasonable  for 
them  to  have  told  one  of  their  logging  men 
who  desired  to  purchase  the  timber  on  the 
land  that  the  company  would  rather  pur- 
chase It.  From  this  party  the  company 
learned  the  amount  and  character  of  the 
timber  upon  the  land,  so  that,  when  Elch- 
ards  offered  to  sell  the  timber,  it  was  sufB- 
clently  advised  as  to  the  value  of  the  tim- 
ber to  make  a  price  therefor.  Richards  came 
to  the  office  of  the  company  In  the  ordinary 
way  of  doing  business,  and  made  the  offer  to 
sell  the  timber  In  the  usual  course  of  busi- 
ness. He  presented  his  deed  for  inspection, 
and  claimed  to  own  the  ,land.  That  the  deed 
was  not  recorded  was  no  suspicious  circum- 
stance, as  urged  by  plaintiffs,  because  num- 
bers of  good  and  honest  men  do  not  place 
their  deeds  on  record.  The  deed  recited  the 
amount  of  the  consideration  of  the  land,  and 
that  the  entire  purchase  money  was  paid. 
The  amount  of  the  consideration  named  in 
the  deed  was  a  reasonably  fair  price  for  the 
land  and  the  timber  thereon,  because  all 
that  the  plaintiff  asked  therefor  was  $500, 
and  the  deed  named  the  amount  of  the  con- 
sideraUon  to  be  $480.  The  land  contained 
160  acres,  and  the  sum  of  |200,  as  the  price 
named  for  the  timber  thereon,  was  not  an 
unreasonably  small  price.  The  company 
then  paid  for  the  timber  with  Its  negotiable 
notes.    There  was  nothing  in  the  acts  or  con- 


duct of  Richards  in  his  transaction  with  the 
Beebe  Stave  Company  to  arouse  any  sus- 
picion that  he  was  endeavoring  to  defraud 
the  plaintiff;  and  there  is  not  a  particle  of 
testimony  that  indicates  that  the  officers  of 
this  company  intended  to  defraud  the  plain- 
tiff or  had  any  reason  or  right  to  believe  that 
Richards  was  endeavoring  to  do  so.  There 
is  no  act  or  word  of  Richards  or  circum- 
stance that  was  sufficient  to  give  them  no- 
tice that  the  purchase  money  was  not  paid 
or  to  cause  them  to  make  any  further  In- 
quiry, so  that  they  could  have  learned  that 
It  was  not  paid. 

It  Is  urged  by  the  plaintiffs  that  the  price 
paid  by  the  company  was  so  Inadequate  as 
to  put  it  on  inqulr}',  and  that  such  Inade- 
quacy of  price  stamps  the  transaction  aa 
fraudulent  But  mere  Inadequacy  of  price 
Is  not  sufficient  to  put  the  purchaser  upon 
Inquiry  or  to  invalidate  the  sale.  Mr.  Pom- 
eroy in  his  work  on  Equity  says:  "The  doc- 
trine la  now  well  settled  that  mere  Inade- 
quacy—that is,  inequality  in  value  between 
the  subject-matter  and  the  price — is  not 
sufficient  to  constitute  constructive  fraud." 
"When  the  Inadequacy  of  price  Is  so  gross 
that  It  shocks  the  conscience,  and  furnish- 
es satisfactory  and  decisive  evidence  of 
fraud.  It  will  be  sufficient  proof  that  the 
purchase  is  not  bona  fide."  2  Pomeroy  on 
Equity,  if  926,  027.  Another  writer  says  the 
Inequality  must  be  so  great  as  to  shock  the 
sense  of  Justice.  6  Am.  &  Bug.  Eucy.  Law, 
701.  The  proof  of  a  grossly  Inadequate  price 
paid  for  the  property  is  really  evidence  af- 
fecting the  good  faith  of  the  purchaser,  from 
which  it  might  be  Inferred  as  a  fact  that  the 
purchaser  knew  of  the  fraudulent  intent  of 
his  grantor,  and  thus  assisted  him  in  his 
commission  of  fraud.  Hogg  v.  Thurman,  90 
Ark.  93,  117  S.  W.  1070.  In  the  case  at  bar 
the  price  of  the  land  with  the  timber  there- 
on was  placed  by  the  owner  at  $500.  The 
land  after  the  timber  had  been  cut  off'  sold 
by  the  master  for  $300.  It  cannot  then  be 
said  that  $200  was  a  grossly  Inadequate 
price  for  the  timber.  It  is  true  that  an  es- 
timate had  been  placed  on  the  timber  of  a 
value  of  $400  by  some  parties.  But,  when 
the  vicissitudes  of  the  logging  and  timber 
business  are  considered,  it  cannot  be  said 
that  an  ordinarily  prudent  and  careful  busi- 
ness man  who  wishes  to  make  some  profit 
upon  his  trades  has  given  a  grossly  Inade- 
quate price  in  paying  only  the  price  that  the 
Beebe  Stave  Company  paid  for  this  timber. 
It  is  not  sufficient  to  definitely  prove  that 
the  officers  of  the  company  bad  reason  tn 
believe  that  Richards  was  trying  to  defraud 
his  vendor;  and,  when  the  deed  was  shown 
to  them  reciting  that  the  vendor  acknowledg- 
ed full  payment  of  the  purchase  money,  the 
price  at  which  Richards  agreed  to  sell  the 
timber  was  not  sufflcieat  to  arouse  a  Just 
suspicion  In  them  which  would  reasonably 
call  upon  them  to  make  further  Inquiry.  Fly 
y.  Screeton,  64  Ark.  185,  41  S.  W.  764;  Hua- 


Digitized  by 


Google 


Ark.) 


CHEROEES  CONST.  OO.  v.  HARRia 


485 


kins  T.  FayetteTlUe  Gro.  Co.,  79  Ark.  399,  96 
S.  W.  195.  And  from  the  evidence  we  do 
not  find  proof  of  any  other  fact  or  circum- 
stance of  suspicion  which  gave  the  officers 
of  the  company  notice  of  any  fraudulent  ln> 
tent  on  the  part  of  Richards  or  tliat  the 
purchase  money  was  not  paid;  nor  of  any 
circumstance  sufficient  to  cause  them  to 
make  further  Inquiry.  It  Is  urged  by  plain- 
tiffs that  in  May,  1907,  and  before  all  the 
tlmt)er  had  been  cut  and  removed,  actual  no- 
tice was  given  to  the  Beebe  Stave  Company 
mat  the  purchase  money  had  not  been  paid. 
Bat  at  that  time  said  company  had  fully 
paid  for  the  timber  and  the  timber  was  then 
its  property.  It  had  given  for  the  timber 
negotiable  notes  which  were  accepted  as 
payment,  and  these  notes  had  been  long  be- 
fore May  sold  and  transferred  to  an  inno- 
cent third  x>er8on  who  then  held  and  owned 
the  notes,  and  thereafter  the  Beebe  Stave 
Company  made  payment  of  these  notes  to 
this  third  person,  the  German  National 
Bank,  the  true  owner  thereof.  This  consti- 
tuted a  fall  payment,  as  the  notes  were  sold 
and  transferred  long  before  the  notice  re- 
ceived by  the  company.    80  Cyc.  1203. 

It  follows,  therefore,  that  the  chancery 
court  erred  In  holding  that  the  Beebe  Stave 
Comx)any  bought  the  timber  with  notice  ei- 
ther actual  or  constructive  of  the  equitable 
rights  or  lien  of  the  plaintifF,  and  that  it 
erred  In  rendering  any  Judgment  against  the 
Beebe  Stave  Company. 

The  decree  of  the  chancery  court  is  revers- 
ed, and  a  decree  is  here  rendered  dismissing 
the  prayer  of  the  complaint  in  so  far  as  it 
seeks  any  Judgment  against  the  Beebe  Stave 
Company. 


CHEROKEE  CONST.  CO.  v.  HARRIS  et  al. 
(Sapreme  Court  of  Aifeansas.     Nov.  8,  1909.) 

1.  Homestead    (5   2*)— Creation— Bxtbateb- 
BrroBiAL  FoBCE  OF  Statute. 

The  rigiit  of  homestead  is  purely  the  crea- 
tion of  statute,  which  baa  no  extraterritorial 
force. 

FBd.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  |  2;  Dec.  Dig.  i  2.*] 

2.  Life  'Estates  (J  11*)— Acts  Constitxjtino 
Waste. 

While  a  tenant  for  life  or  years  takes  tlie 
land  in  the  condition  In  which  it  is  when  the 
estate  vests  in  him,  and  he  is  entitled  to  all 
the  rents  and  profits  that  then  issue  therefrom, 
and  to  continue  to  use  and  enjoy  them  to  the 
same  extent  until  the  termination  of  the  estate, 
he  may  not  commit  waste  by  doing  anything 
that  essentially  injures  or  impairs  the  estate  in 
remainder. 

[Ed.  Note.— For  other  cases,  see  Iiife  Estates, 
Cent.  Dig.  H  29,  42;    Dec.  Dig.  i  ll.»] 

8.  Ljfe  Estates  (g  12*)— Acts  ConsTirnTiiTa 

Waste— Mines. 

It  is  waste  for  a  tenant  for  life  or  years 
to  open  lands  to  search  for  new  mines ;  but, 
where  there  are  mines  opened  when  he  takes  the 
estate,  it  is  not  waste  to  continne  to  woric  them. 

[Ed.  Note. — For  other  cases,  see  Life  E}Btates, 
Cent.  Dig.  SS  31,  42 ;  Dec.  Dig.  i  12.*] 


4.  Homestead  (|  142*)  —  Riohts  or  ArnncT 
Heibs. 

Const,  art.  9,  {  6,  vesting  the  rents  and 
profits  of  the  homestead  on  the  death  of  the  own- 
er in  the  widow  for  life  and  children  during 
minority,  etc.,  secures  to  the  widow  and  minor 
children  a  home  during  the  life  of  the  widow  and 
the  minority  of  the  children,  but  it  does  not 
create  any  estate  greater  than  that  of  occupancy 
and  the  right  to  the  enjoyment  of  the  rents  and 
profits,  and.  as  affecting  the  rights  of  the  adult 
heirs,  the  homestead  estate  is  one  for  life  or 
for  years,  and  the  widow  and  minor  children 
may  not  as  against  the  adult  heirs  or  their 
grantee  commit  waste  by  opening  on  the  land 
new  mines,  and  mine  and  sell  mineral  therefrom, 
or  lease  the  same  to  others  for  that  purpose. 

[E!d.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  S|  271,  272;    Dec.  Dig.  S  142.*] 

Appeal  from  Sebastian  Chancery  Court; 
J.  V.  Bourland,  Chancellor. 

Action  by  the  Cherokee  Construction  Com- 
pany against  Charles  Harris  and  others. 
From  a  Judgment  dismissing  the  complaint, 
plaintiff  appeals.     Reversed  and  remanded. 

Ira  D.  Oglesby,  for  appellant  T.  B.  Pty- 
or,  for  appellees. 


FRAUENTHAL,  J.  The  appellant,  who 
was  the  plaintiff  below,  instituted  this  suit 
in  the  chancery  court  against  the  appellees, 
the  defendants  below,  seeking  to  have  cer- 
tain lands  partitioned,  and  to  enjoin  the 
defendants  from  committing  waste  by  min- 
ing and  removing  from  the  lands  the  coal 
underlying  the  same.  It  alleged  that  one 
Matthew  Pew  was  the  owner  of  the  lands 
in  bis  lifetime,  and  that  plaintiff  became 
the  owner  of  a  one-half  interest  in  the 
lands  by  purchase  from  the  adult  heirs  of 
said  Pew.  The  defendants  alleged  that  the 
land  was  the  homestead  of  said  Pew,  and 
that  it  was  occupied  as  such  homestead  by 
his  widow,  who  was  one  of  the  defendants, 
and  bis  minor  children;  that  the  widow  for 
herself  and  minor  children  made  a  lease  to 
the  other  defendants  of  the  right  to  take 
and  mine  the  coal  underlying  the  land;  and 
that,  by  virtue  of  their  homestead  estate 
in  the  land,  they  had  the  right  to  mine  said 
coal. 

It  is  conceded  that  the  facts  developed 
in  the  case  are  as  follows:  The  land  in 
controversy  was  at  the  death  of  Matthew 
Pew  his  homestead,  and  was  occupied  as 
such.  At  the  time  of  his  death  he  left  sur- 
viving him  his  widow,  defendant  herein, 
who  after  his  death  married  W.  B.  Thomp- 
son, with  whom  she  now  resides  on  said 
land.  The  deceased,  Matthew  Pew,  at  the 
time  of  his  death  had  six  adult  and  four 
minor  children.  That  plaintiff  is  owner  of 
a  half  interest  in  said  land  by  purchase  from 
the  adult  children  of  Matthew  Pew,  as  set 
out  in  the  complaint.  That  each  of  the 
four  minor  children  own  an  undivided  one- 
tenth  interest  in  the  lands,  and  they  now 
reside  on  It  with  their  mother,  Mrs.  W.  B. 
Thompson,  one  of  the  defendants.    At  the 
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time  Of  the  death  of  Matthew  Pew,  It  was 
used  and  occupied  as  a  farm  for  farming 
purposes  only,  and  was  so  used  at  the  time 
of  the  marriage  of  his  widow  with  Thomp- 
son, and  was  so  used  thereafter,  and  Is 
still  80  used.  That  at  the  time  of  the  death 
of  Matthew  Pew  no  coal  was  mined,  or  had 
ever  been  mined  from  said  land,  and  no 
opening  of  any  kind  whatsoever  made  for 
the  purposes.  That  in  the  year  1907  de- 
fendant Mrs.  Thompson,  for  herself  and 
minor  children, '  made  a  lease  to  the  defend- 
ants herein,  Harris,  Williams,  and  Welchel, 
of  the  right  to  take  and  mine  the  coal  from 
under  said  land,  for  which  they  were  to 
pay  a  royalty  of  10  cents  per  ton,  which  pro- 
duces $75  per  acre,  and  they  are  now,  and 
baye  been  since  the  execution  of  said  lease, 
mining  coal  from  said  land,  and  have  sunk 
a  slope  or  shaft  on  same  for  this  purpose. 
That  all  the  royalty  under  said  lease  Is  bemg 
paid  to  Mrs.  Thompson  for  herself  and  chil- 
dren. That  the  youngest  child  Is  about 
four  years  of  age,  and  the  oldest  of  the 
minors  nine  years  old.  That  the  value  of 
said  land,  including  the  coal.  Is  $75  per  acre, 
and  Its  value  after  the  coal  Is  removed  |10 
per  acre.  That  rental  or  Income  of  the 
land  If  used  only  for  farming  purposes 
would  not  exceed  $100  a  year.  That  un- 
der the  terms  of  said  lease  a  larger  part.  If 
not  all,  of  the  coal  under  said  land  will  be 
mined  out  before  the  youngest  child  reaches 
lawful  age. 

The  chancery  court  denied  the  plaintiff 
any  relief,  holding  that  the  widow  and 
minor  children  had  the  right  to  open  new 
coal  mines  and  to  mine  and  remove  the 
coal  underlying  the  land,  and  dismissed  the 
complaint  From  that  decree,  the  plaintiff 
presents  this  appeal. 

Upon  the  fact  being  developed  that  the 
land  was  the  homestead  of  Matthew  Pew 
at  the  date  of  his  death,  and  was  at  the  in- 
stitution of  this  suit  occupied  by  his  widow 
and  minor  children  claiming  same  as  a  home- 
stead, the  plaintiff  did  not  press  that  por- 
tion of  his  complaint  which  sought  to  par- 
tition the  land,  but  did  'seek  the  relief,  and 
does  now  seek  only  the  relief,  of  enjoining 
the  mining  and  reinoval  of  the  coal  from 
under  said  lands.  The  question  involved  in 
this  case  Is  whether,  during  the  continuance 
of  the  homestead  estate  of  the  widow  and 
minor  children,  they  have  the  right  as 
against  the  adult  children  or  their  grantee 
to  open  on  the  land  coal  mines  where  none 
had  been  opened  during  the  lifetime  of  the 
husband  and  parent,  and  to  take  and  mine 
the  coal  therefrom  solely  for  the  purpose  of 
sale.  The  defendants  assert  this  right  by 
virtue  of  the  homestead  provided  for  the 
widow  and  minor  children  by  the  Constitu- 
tion. Article  9,  {  6,  of  the  Constitution  pro- 
vides: "If  the  owner  of  a  homestead  die, 
leaving  a  widow  and  no  children,  and  said 
widow  has  no  separate  homestead  In  her 
own  right,  the  same  shall  be  exempt,  and 


the  rent  and  profits  shall  vest  tn  her  during 
her  natural  life ;  provided,  that  If  the  own- 
er leaves  children,  one  or  more,  said  child 
or  children  shall  share  with  said  widow  and 
be  entitled  to  half  the  rents  and  pirofits  un- 
til each  of  them  arrives  at  twenty  one  years 
of  age,  each  child's  right  to  cease  at  twenty 
one  years  of  age,  and  then  all  to  go  to  the 
widow,  and  provided,  that  said  widow  or 
child  reside  on  the  homestead  or  not,  and, 
in  case  of  the  death  of  the  widow,  the  home- 
stead shall  be  vested  in  the  minor  children 
of  the  testator  or  Intestate."  The  chief  pur- 
pose of  this  constitutional  provision  was  to 
secure  to  the  widow  and  minor  children  a 
fixed  home  during  the  life  of  the  widow  or 
minority  of  the  children.  To  secure  this 
object,  it  was  made  exempt  from  sale;  so 
that  it  cannot  be  sold  to  pay  the  decedent's 
debts,  and  it  cannot  be  partitioned,  either 
In  kind  or  for  sale.  Trotter  v.  Trotter,  31 
Ark.  145;  Klrksey  v.  Cole,  47  Ark.  504,  1 
S.  W.  778;  McCloy  v.  Amett,  47  Ark.  445, 
2  S.  W.  71;  Nichols  V.  Shearon,  49  Ark.  76, 
4  S.  W.  167;  Stayton  v.  Halpem,  50  Ark. 
329,  7  S.  W.  304;  Burgett  v.  Apperson,  52 
Ark.  213,  12  S.  W.  559;  Bond  v.  Montgom- 
ery, 56  Ark.  563,  20  S.  W.  525;  Sparkman  v. 
Roberts,  61  Ark.  26,  31  S.  W.  742.  It  pro- 
tects the  occupant  in  the  possession  of  the 
land,  and  holds  It  together  as  a  place  of 
residence  and  a  home  preserved  against 
sale  or  partition.  It  cannot  be  sold  or 
alienated  by  the  widow.  By  the  act  of  sale 
she  abandons  It  as'  a  homestead.  Oarabaldi 
T.  Jones,  48  Ark.  230,  2  S.  W.  844;  Sansom 
V.  HarreU,  55  Ark.  572,  18  S.  W.  1047.  But 
the  homestead  law  does  not  create  any  estate 
greater  or  any  right  more  enlarged  than 
that  of  the  occupancy  of  the  land  and  the 
right  to  the  enjoyment  of  the  rents  and 
profits  therefrom  during  the  life  of  the  widow 
or  minority  of  the  children. 

In  the  case  of  Kesslnger  v.  Wilson,  53 
Ark.  400,  14  S.  W.  96^  22  Am.  St  Rep.  220, 
it  is  held  that  when  one  dies  seised  of  a 
homestead,  his  minor  children  have  two  sep- 
arate and  distinct  estates  In  the  land — ^the 
estate  of  homestead  and  of  inheritance. 
These  two  do  not  merge;  but  the  right  to 
the  enjoyment  and  possession  of  the  one  fol- 
lows the  other,  and  the  right  by  inheritance 
cannot  be  Impaired  by  the  right  of  enjoy- 
ment of  the  homestead  during  their  minori- 
ty. After  the  estate  of  homestead  has  ter- 
minated by  the  death  of  the  widow  and  the 
majority  of  the  minor  children,  the  land  is 
still  liable  for  the  debts  of  the  parent  Mc- 
Andrew  v.  HoUingsworth,  72  Ark.  446,  81 
S.  W.  610.  And'  the  homestead  cannot  be 
devised  so  as  to  free  it  from  those  debts 
after  the  termination  of  the  homestead  es- 
tate. Winters  v.  Davis,  61  Ark.  335,  11  8. 
W.  420.  And  subject  to  the  homestead  es- 
tate the  heirs  of  the  decedent  have  an  estate 
of  Inheritance  in  the  land.  As  affecting 
the  rights  of  the  heirs,  therefore,  the  home- 
stead estate  is  one  for  life  or  for  yean. 
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'The  right  of  homestead  Is  purely  the  crea- 
tion of  statutes,  which  have  no  extraterri- 
torial force.  It  is  generally  spoken  of  as 
an  estate  in  land  and  created  as  an  estate 
for  life."  1  Washburn  on  Real  Prop.  S  SM- 
Now,  a  tenant  for  life  or  for  years  must 
not  commit  waste.  Anything  that  Is  done  or 
permitted  to  be  done  that  essentially  injures 
or  impairs  the  estate  of  the  remainderman 
or  reversioner  is  waste.  It  is  the  duty  of 
the  life  tenant  or  tenant  for  years  to  pro- 
tect the  land  from  Injury  to  the  freehold.  1 
Tledeman  on  Real  Property,  S  75;  1  Wasb- 
bnm  on  Real  Property,  §  270;  1  Lomax,  Dig. 
504;  1  White  &  T.  Lead.  Cases  Eq.  1011; 
aO  Am.  &  Sng.  Ency.  Law  (2d  Ed.)  236.  In 
the  case  of  McLeod  ▼.  Dial,  63  Ark.  10,  37 
8.  W.  306,  It  Is  held  that  "a  life  tenant  has 
no  right  to  cut  trees  growing  upon  land  or 
to  allow  them  to  be  cut,  except  so  far  as 
it  might  be  necessary  to  the  proper  enjoy- 
ment of  his  life  estate  In  conformity  with 
good  husbandry,  so  as  not  to  materially 
lessen  the  value  of  the  Inheritance."  Modlin 
V.  Kennedy,  53  Ind.  267.  In  the  case  of 
Smith  V.  Smith,  105  Ga.  106,  "31  S.  a  135, 
It  was  held  that  a  widow  who  has  taken  a 
homestead  in  her  deceased  husband's  land 
cannot,  as  against  the  rights  of  those  en- 
titled to  the  property  In  reversion  after  the 
homestead  estate  shall  bare  expired,  make 
a  sale  of  the  standing  timber  on  the  land 
when  same  wUl  Injure  the  value  of.  the  free- 
hold, and  Is  not  essential  to  the  legitimate 
use  of  the  property  tor  homestead  purposes. 
Parka:  v.  Chambliss,  12  6a.  235.  It  Is  uni- 
formly held  that  it  is  waste  to  open  lands 
to  search  for  new  mines.  If  there  are  mines 
already  opened  on  the  land  when  the  tenant 
takes  the  estate,  it  is  not  waste  to  continue 
to  work  them.  The  offense  of  waste  con- 
sists in  the  first  penetration  and  opening  of 
the  soil.  And  so  It  has  been  held  that  a 
mine  which  was  opened  at  the  vesting  of 
the  life  estate  or  estate  for  years  may  be 
worked  by  the  tenant  even  to  exhaustion. 
1  Lomax,  Dig.  54;  1  Washburn  on  Real  Prop- 
erty, I  280;  Crouch  v.  Putyear,  1  Rand.  (Va.) 
258,  10  Am.  Dec.  528.  But  tenants  for  life 
or  for  years  are  guilty  of  waste  in  opening 
and  working  new  mines  and  which  were 
unopened  at  the  time  of  the  vesting  of  the 
estate.  20  Am.  &  Bng.  Ency.  Law,  768;  1 
Wasbbnm  on  Real  Property,  i  280;  16  Cyc. 
asm.  They  may  use  the  premises  as  they 
may  see  fit,  provided  it  does  not  injure  the 
inheritance.  They  may  work  old  mines  al- 
ready opened  when  they  obtained  the  estate ; 
bat  they  cannot  open  new  mines.  Tledeman 
on  Real  Property,  i  75;  Hook  v.  Garfield 
Coal  Co.,  112  Iowa,  210,  83  N.  W.  963;  Ger- 
kins  v.  Ky.  Salt  Co.,  100  Ky.  734,  39  S.  W. 
444,  66  Am.  St.  Rep.  370;  Keen  v.  BarUett, 
41  W.  Va.  669,  23  S.  m  664,  31  L.  R.  A.  128, 


56  Am.  St  Rep.  884;  Williamson  v.  Jones, 
43  W.  Va.  562,  27  S.  B.  411,  38  L.  R.  A.  694, 
64  Am.  St  Rep.  891;  People's  Gas  Co.  v. 
Tyner,  131  Ind.  277,  31  N.  a  59,  16  U  R. 
A.  443,  31  Am.  St  Rep.  433. 

It  follows  that  the  life  tenant  has  the 
right  to  use  and  enjoy  the  premises  as  he 
may  see  fit,  provided  he  commits  no  Injury 
to  the  Inheritance.  He  takes  the  land  In 
the  condition  in  which  it  was  when  the 
estate  vested  in  him,  and  be  is  entitled  to 
all  the  rents  and  profits  that  then  issued 
therefrom,  and  to  continue  to  use  and  en- 
Joy  them  to  the  same  extent  until  the  ter- 
mhiatlon  of  the  estatfe  Bat  such  tenant  by 
an  original  act  of  his  own  is  not  entitled 
to  obtain  from  the  land  any  profit  that  would 
result  In  an  injury  to  the  inheritance.  And 
the  widow  and  minor  children  do  not  obtain 
by  the  homestead  law  any  greater  right  in 
the  use  and  enjoyment  of  the  homestead 
than  this.  They  have  not  the  right  in  their 
use  of  the  homestead  to  commit  waste,  and 
cannot  during  their  occupancy  do  or  permit 
any  act  to  be  done  that  will  prove  an  Injury 
to  the  estate  of  the  reversioner.  It  Is  urged 
by  counsel  for  appellee  that  they  should 
have  the  right  to  open  new  mines  under  the 
authority  of  the  case  of  Russell  v.  Berry,  70 
Ark.  818,  67  S.  W.  864.  But  It  was  there 
only  determined  that  the  coal  underlying 
the  surface  of  the  earth  was  land  and  a  part 
of  the  homestead;  and  that,  therefore,  the 
exemption  of  the  homestead  extended  there- 
to, so  that  the  coal  could  not  be  sold  to 
pay  the  debts  of  the  decedent  But  It  was 
there  expressly  stated  that  It  was  not  de- 
cided that  the  widow  and  children  have  the 
right  to  mine  and  sell  the  coal.  We  there- 
fore hold  that  during  the  continuance  of  the 
homestead  estate  of  the  widow  and  minor 
children  they  do  not  have  the  right  as  Inci- 
dent to  the  homestead  estate  to  open  on  the 
land  new  mines  and  to  mine  and  sell  coal 
therefrom,  or  to  lease  the  same  to  others 
for  that  purpose. 

We  do  not  however,  pass  upon  the  ques- 
tion as  to  whether  or  not  the  probate  court 
In  which  the  guardianship  of  these  minors 
may  be  pending  has  the  power  to  order  for 
their  benefit  the  sale  of  the  entire  interest 
of  the  minors.  In  the  underlying  coal  of  the 
homestead  left  them  by  their  parent  Mer- 
rill V.  Harris,  65  Ark.  355,  46  S.  W.  538,  41 
L.  R.  A.  714,  67  Am.  St  Rep.  929. 

It  follows,  therefore,  that  the  chancery 
court  erred  In  holding  that  the  widow  and 
minor  children  had  the  right  to  open  new 
coal  mines  upon  the  homestead,  and  to  mine 
and  remove  the  coal  underlying  the  same  for 
the  purpose  of  sale. 

The  decree  Is  reversed  and  the  cause  Is 
remanded,  with  directions  to  enter  a  decree 
in  accordance  with  this  opinion. 
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WALKER  T.  NOLL. 
(Sapreme  Court  of  Arkansas.     Not.  1,  1909.) 

1.  Appeai.  and  Brbob  (i  697*)— Bill  or  Ex- 
ceptions—Contents — Sufficiency. 

A  bill  of  exceptions  is  sufficient  if  it  ap- 
pears inferentially  that  all  the  evidence  Is 
brought  up. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !  2020;  Dec  Dig.  !  «>7.*] 

2.  Appeal  and  Ebbob  (§  097*)— Bill  of  Ex- 
ceptions— Contents. 

Where  a  bill  of  exceptions  recited  that  cer- 
tain testimony  was  all  the  testimony  introduced 
on  the  hearing  of  a  motion  to  dismiss  an  ap- 
peal, it  sufiSciently  showed  that  it  contained  all 
the  testimony  then  heard. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2923 ;   Dec  Dig.  §  697.*] 

3.  Witnesses  (J  227*)— Necessity  of  Oath. 

On  an  issue  as  to  the  sufficiency  of  an  affi- 
davit for  an  appeal  from  the  probate  to  the  cir- 
cuit court,  it  was  error  for  the  court,  over  ob- 
jection, to  permit  the  probate  clerk  to  make  a 
statement  as  to  the  making  and  filing;  of  the 
affidavit  without  swearing  him  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  798;    Dec  Dig.  i  227.*] 

4.  COUBTS    (J    202*)— PBOCEDtTBB    IW    PBOBATB 

CotTBT-AppEAL— Affidavit. 

Claimant's  attorney  filed  in  the  probate 
court  an  instrument  reciting  that  claimant  pray- 
ed for  and  was  granted  an  appeal;  that  it  was 
not  taken  for  delay,  etc.  The  statement  contain- 
ed no  jurat,  and  was  presented  to  the  clerk  of 
the  probate  court  In  vacation  by  the  attorney 
with  the  remark:  "I  will  swear  to  this."  The 
paper  was  filed  with  the  clerk,  but  no  jurat  was 
attached.  Held,  that  the  jmper  was  not  proper* 
ly  sworn  to  as  an  affidavit. 

[EM.  Note.— For  other  cases,  see  Courts,  Gent 
Wg.  {  480;   Dec.  Dig.  {  202.*] 

5.  Courts  (J  202*)— Appeal  fbom  Pbobate— 
Affidavit. 

Where  the  necessary  affidavit  for  an  ap- 
peal from  the  probate  to  the  circuit  court  was 
never  presented  to  nor  acted  on  by  the  probate 
court,  as  required  by  Kirby's  Dig.  S  1348,  and 
no  order  granting  an  appeal  was  ever  made  by 
the  court  after  the  filing  of  the  alleged  affidavit, 
the  appeal  was  not  properly  taken. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  486 ;   Dec.  Dig.  i  202.*] 

6.  CouBTS  (8  202*)— Obdeb  Gbantinq  Appeal 
— DiBECT  Attack. 

A  motion  to  dismiss  an  appeal  from  the 
probate  to  the  circuit  court  for  irregularities  in 
the  proceedings  was  a  direct,  and  not  a  col- 
lateral, attack,  and  hence  it  would  not  be  con- 
clusively presumed  from  the  court's  order  grant- 
ing the  appeal  that  all  the  necessary  conditions 
had  been  complied  with. 

[Ed.  Note.— For  other  rases,  see  Courts,  Cent. 
Dig.  f  486 ;   Dec.  Dig.  §  202.*] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; Eugene  Lankford,  Judge. 

Claim  by  Mary  E.  Noil  against  J.  F.  Walk- 
er, as  administrator  of  the  estate  of  R.  O. 
Walker,  deceased.  F'rom  a  judgment  of  the 
circuit  court  allowing  the  dalm  In  full  on 
appeal  from  the  probate  court  allowing  It 
in  part  only,  the  administrator  appeala  Re- 
versed and  remanded,  with  directions. 

Trimble,  Robinson  &  Trimble  and  Jas.  B. 
Gray,  for  appellant  George  M.  Chapllne, 
for  apptilee. 


FRAUENTHAL,  3.  At  the  April  term, 
1907,  of  the  Lonoke  probate  court,  the  appel- 
lee presented  her  claim  against  the  estate 
of  R.  O.  Walker,  deceased.  In  that  court 
the  appellant,  as  administrator  of  said  es- 
tate, filed  an  answer  to  the  pleading,  seeking 
an  allowance  of  the  claim.  Upon  a  trial 
of  the  matter  the  probate  court  allowed  a 
portion  of  the  claim  and  disallowed  the  re- 
mainder, and  rendered  judgment  accordingly, 
and  in  the  order  It  Is  recited:  "Whereupon 
counsel  for  plaintiff  prayed  an  appeal  to  the 
circuit  court,  which  was  granted."  In  the 
circuit  court  the  appellant  filed  a  motion  to 
dismiss  the  appeal  from  the  probate  court 
upon  the  ground  that  no  aflSdarit  for  appeal 
was  made  In  the  time  or  manner  required  by 
law,  and  at  no  step  In  the  proceeding  was 
this  affidavit  waived  by  the  appellant,  nor 
the  necessity  of  making  It  dispensed  with. 
The  circuit  court  denied  the  motion  to  dlis- 
miss  the  appeal  over  the  objection  of  ap- 
pellantj  and  rendered  judgment  for  the  full 
amount  of  the  claim.  From  that  judgment 
the  appellant  prosecutes  this  appeal. 

It  would  appear  that  the  judgment  of  the 
probate  court  was  rendered  on  April  22,  1007, 
and  that  no  affidavit  for  appeal  from  that 
judgment  was  then  made  or  filed.  On  Maj 
14,  1007,  and  In  vacation,  the  attorney  of 
appellee  presented  to  the  clerk  of  the  pro- 
bate court  an  Instrument  purporting  to  be 
an  affidavit,  as  follows:  "Comes  George  M. 
Chapllne,  as  agent  and  attorney  in  fact  for 
the  plaintiff  herein,  and  states  that  the  said 
plaintiff,  M.  Noll,  Is  a  nonresident  of  the 
state  of  Arkansas,  and  states  that  this  ap- 
peal, prayed  for  and  granted,  is  not  takm 
for  delay,  but  that  justice  may  be  don& 
[Signed]  Geo.  M.  Chapllne,  Agt  and  Atty. 
for  Plaintiff"— with  the  remark,  "I  will  swear 
to  this,"  and,  without  further  formality,  left 
the  office.  The  paper  was  filed  by  the  clerk, 
but  no  Jurat  was  attached  thereto,  nor  was 
the  purported  affidavit  ever  presented  to  or 
acted  upon  by  the  probate  court  In  the 
trial  upon  this  motion  to  dismiss  In  the  cir- 
cuit court,  the  clerk  of  the  probate  court 
was  allowed  to  make  the  above  statement 
relative  to  the  purported  affidavit  without 
being  sworn  as  a  witness,  over  the  objection 
of  appellant  duly  made  at  the  time.  It  ap- 
pears from  the  bill  of  exceptions  that  this 
was  all  the  alleged  testimony  that  was  in- 
troduced upon  the  bearing  of  the  motion  to 
dismiss  the  appeal.  It  la  urged  by  counsel 
for  appellee  that,  inasmuch  as  the  bill  of 
exceptions  does  not  state  specifically  that 
this  was  all  the  testimony  heard  in  the  mat- 
ter, the  finding  and  decision  of  the  circuit 
court  should  be  presumed  to  be  correct  But 
It  does  sufficiently  appear  from  the  bill  of 
exceptions  that  it  contains  all  the  tesUmony 
heard  on  the  trial  of  the  matter  by  th« 
circuit  court,  and  negatives  the  idea  that 
any  other  testimony  was  heard;   and  the 
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bUl  of  exceptions  Ib  gnfficient  If  It  appears 
Inferentlally  that  all  the  eyi^nce  Is  brought 
up.  Thomas  y.  Hlnkle,  35  Ark.  450 ;  L^gett 
T.  Grlnunett,  36  Ark.  496 ;  Oyerman  y.  State, 
49  Atk.  364,  5  S.  W.  588. 

We  are  of  the  opinion  that  It  was  error 
for  the  trial  court  to  hear  the  statement  ot 
the  probate  clerk  without  actually  first 
swearing  him  as  a  witness  when  the  appel- 
lant was  at  the  time  objecting  to  his  state- 
ment being  receiyed  as  eyidence  without  bis 
first  being  sworn.  There  was  therefore  no 
legal  evidence  that  the  Instrument  purport- 
ing to  be  an  affidavit  was  actually  sworn 
to.  As  a  matter  of  fact,  under  the  statement 
of  the  clerk,  the  Instrument  was  not  for- 
mally sworn  to.  It  was  only  banded  to  the 
clerk  with  the  remark  that,  "I  will  swear  to 
this."  While  there  is  no  particular  formal- 
ity required  either  in  the  use  of  the  words 
or  the  manner  of  administering  an  oath  in 
making  an  affidavit,  nevertheless  the  actual 
Bwearlng  by  the  affiant  must  be  done  before 
a  proper  officer,  and  the  requirements  of 
the  law  as  to  the  manner  of  administering 
the  oath  must  be  substantially  complied 
with.  It  is  not  necessary  to  determine 
whether  that  was  done  In  this  case,  for  the 
reason  that  we  do  not  think  that  the  pur- 
ported affidavit  was  made  or  filed  within 
the  time  or  manner  prescribed  by  law,  so 
that  the  circuit  court  could  acquire  Juris- 
diction of  the  matter. 

It  is  provided  by  article  7,  {  35,  C!onst, 
that  "appeals  may  be  taken  from  judgments 
and  orders  of  the  probate  court  under  such 
regulations  as  may  be  prescribed  by  law.'' 
In  order  to  obtain  an  apipeal  from  an  order 
or  Judgment  of  the  probate  court,  it  Is  pre- 
scribed by  Kirby's  Dig.  §  1348,  as  follows: 
"Appeals  may  be  taken  to  the  circuit  court 
from  all  final  orders  and  Judgments  of  the 
probate  court  at  any  time  within  twelve 
months  after  the  rendition  thereof  by  the 
party  aggrieved  filing  an  affidavit  and  prayer 
for  appeal  with  the  clerk  of  the  probate 
coart;  and  upon  the  filing  of  such  affidavit 
the  court  shall  order  an  appeal  at  the  term 
at  which  such  Judgment  or  order  shall  be 
rendered,  or  at  any  term  held  within  twelve 
months  thereafter.  The  party  aggrieved, 
bis  agent,  or  attorney,  shall  swear  in  said 
aflSdavit  that  the  appeal  is  taken  because  he 
Terily  believes  he  is  aggrieved  and  is  not 
taken  for  the  purpose  of  vexation  or  delay." 
It  will  be  seen  from  this  that  the  probate 
oonrt  must  grant  the  appeal  at  a  term  of  the 
court,  and  that,  as  a  prerequisite  to  the 
panting  of  such  appeal.  It  is  necessary  that 
an  affidavit  for  appeal  must  be  filed.  It  Is 
essential  that  the  affidavit  for  appeal  be  made 
and  filed  before  the  probate  court  can  grant 
the  appeal,  and  that  the  probate  court  must 
Itself  act  on  such  affidavit  and  prayer  for  ap- 
peal, and  grant  same  by  an  order. 

In  the  case  of  Johnson,  Adm'x,  t.  Dnval, 


Adm'x,  27  Ark.  599,  it  was  held  that  an 
affidavit  for  appeal  Is  a  prerequisite  to  obtain 
such  appeal  from  a  Judgment  of  the  pro- 
bate court,  if  the  same  Is  not  waived  or  dis- 
pensed with;  and,  further,  that,  if  the  ap- 
peal is  not  taken  substantially  in  the  manner 
and  within  the  time  prescribed  by  law. 
It  will  be  dismissed  for  the  want  of  Jurisdic- 
tion. In  the  case  of  Matthews  v.  Lane,  65 
Ark.  419,  46  S.  W.  946,  it  was  held  that,  in 
order  to  invest  the  circuit  court  with  Juris- 
diction upon  appeal  from  the  probate  court, 
it  is  necessary  that  it  appear  that  the  affi- 
davit and  prayer  for  appeal  were  presented 
to  the  probate  court,  and  that  the  appeal 
was  granted.  In  the  case  of  Neal  v.  Peay, 
21  Ark.  93,  It  was  held  that  the  affidavit  and 
prayer  for  appeal  from  a  Judgment  of  the 
probate  court  do  not  invest  the  circuit  court 
with  Jurisdiction  unless  the  appeal  be  granted 
by  an  order  of  the' probate  court.  Crow  v. 
Hardage,  24  Ark.  282;  Hanna  v.  Pitman, 
25  Ark.  275 ;  Love  v.  McAlister,  42  Ark.  183. 
In  the  case  at  bar,  the  instrument  purporting 
to  be  an  affidavit  for  appeal  was  never  pre- 
sented to  the  probate  court,  and  was  never 
acted  upon  by  that  court,  and  no  order  grant- 
ing an  appeal  was  made  by  that  court  after 
the  filing  of  that  instrument  It  therefore 
follows  that  the  appeal  in  this  case  from  the 
Judgment  of  the  probate  court  was  not  taken 
substantially  In  the  manner  as  prescribed  by 
law. 

It  is  urged  by  counsel  for  appellee  that  In- 
asmuch as  the  order  of  the  probate  court 
made  on  April  22,  1907,  stated  that  "counsel 
for  plaintiCr  prayed  an  appeal  to  the  circuit 
court,  which  was  granted,"  it  must  be  con- 
clusively presumed  that  'all  the  necessary 
conditions  and  prerequisites  of  the  law  had 
been  compiled  with.  And  this  contention  Is 
based  on  the  principle  that  an  order  or 
Judgment  of  the  probate  court  cannot  be  col- 
laterally attacked ;  but  this  proceeding  was  a 
direct  appeal  from  the  order  of  the  probate 
court.  The  direct  matter  involved  In  the 
bearing  of  the  appeal  from  this  order  was 
whether  the  api)eal  was  taken  In  the  manner 
prescribed  by  law.  It  was  not  therefore  a 
collateral  attack  of  that  order. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  this  cause  is  remanded,  with  di- 
rections to  dismiss  the  appeal. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

GRIFFIN. 

SAME  V.  GORDON. 

(Supreme  Court  of  Arkansas.     Oct   18,  1909. 

On  Rehearing,  Nov.  20,  1909.) 

1.  Telegraphs   and   Telephones   (J   66*)— 
Failure  to  Deliver— Neolioenck. 

A  finding  that  a  telegraph  company,  which 
agreed  to  send  a  telegnun  to  W.,  a  town  of  3,500 
inhabitants,  and  deliver  it  to  the  addressee,  who 
lived  18  or  20  miles  therefrom,  necessitating  send- 
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leg  it  by  a  special  messenger,  failed  to  malte  rea- 
sonable efforts  to  get  a  conveyance  to  take  the 
message,  is  sustained  by  evidence  that,  without 
success,  the  telegraph  operator  merely  aslced  sev- 
eral i)arties  to  deliver  the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  63;  Dec.  Dig.  8 
86.*] 

2.  Telegraphs  and  Telephones  (|  68*)— No- 
tice TO  COKPANY  FBOM  MESSAGE. 

A  telegram  announcing  the  death  of  a  per- 
son, and  stating  "come  at  once;  answer  at  my 
pxpense" — puts  the  company  on  notice  that  the 
fnneral  would  be  postponed  till  expiration  of  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  70;    Dec.  Dig.  | 

ea*] 

3.  TELEGBAPHB    and    TELEPfiONES    ft    68*)  — 

Failure  to  Deliveb— Mental  Anguish. 
Tbe  relation  of  son-in-law  of  the  sender  of 
a  telegram  to  the  addressee  is  sufficient  to  sus- 
tain an  action  for  mental  anguish  occasioned  by 
nondelivery  of  the  telegram  announcing  the 
death  of  the  sender's  wife,  whereby  the  addressee 
was  prevented  from  attending  the  fnneral. 

[Bd.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §S  68,  70 ;  Dec.  Dig. 
|68.»] 

4.  telegbaphb  and  telephones  (}  27*)  — 
Failure  to  Deliver— Damages  for  Mkn- 
TAL  Anguish— Conflict  of  Daws. 

Though  the  negligence  in  failing  to  deliver 
a  telegram,  sent  from  one  state  to  another,  was 
in  the  state  to  which  the  message  was  sent,  yet, 
as  the  addressee's  right  of  action  primarily 
grows  out  of  the  contract  made  with  the  com- 
pany by  the  sender  in  the  state  from  which  it 
was  sent,  he  suing  there  may  have  recovery  for 
mental  anguish,  an  element  of  damage  recog- 
nized by  the  statute  of  that  state,  though  not  by 
the  laws  of  the  state  where  delivery  was  to 
be  made. 

[E3d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  27.*]   ' 

Appeal  from  Circuit  Court,  Faulkner  Coun- 
ty;  Eugene  Lankford,  Judge. 

Two  actions,  one  by  Ben  L.  Griffin,  the 
other  by  A.  A  Oordon,  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plalntUCs.    Defendant  appeals.    Affirmed. 

Geo.  H.  FearoDS  and  Rose,  Hemingway, 
Cantrell  &  Loughborough,  for  appellant.  B. 
W.  Robins,  for  appellees. 


BATTLE,  J.  On  Sunday,  March  24,  1907, 
Mrs.  Genie  Griffin,  wife  of  Ben  L.  Griffin, 
died,  and  the  following  telegram  was  de- 
livered to  the  Western  Union  Telegraph  Com- 
pany at  Conway,  Ark.,  on  that  day,  about  1 
o'clock  p.  m.,  to  be  sent  to  A  A,  Gordon,  at 
Banner,  Miss.: 

"A   A   Gordon,   Banner,   Miss.,  via  Water 
Valley,  Miss. 
"Genie  died  very  suddenly  at  one  p.  m. 
today.    Come  at  once ;  answer  my  expense. 
"Ben  L.  Griffin." 

The  funeral  of  Mrs.  Griffin  took  place  at 
Conway  on  the  25tb  of  March,  1907,  at 
about  6  o'clock  p.  m.  A.  A.  Gordon  was  not 
present;    the  telegram  not  having  been  de- 


livered to  him  until  three  or  four  days  there- 
after. 

Ben  L.  Griffin  and  A.  A.  Gordon  brought 
separate  actions  against  the  telegraph  com- 
pany to  recover  the  damages  occasioned  by 
the  failure  to  deliver  the  message  In  time. 

Ben  L.  Griffin  alleged  in  bis  complaint, 
substantially,  as  follows: 

"The  defendant  is  a  corporation,  engaged  In 
triansmitting  telegrams,  and  on  March  24th, 
at  1  o'clock  p.  m.,  plaintiff  delivered  to  It  the 
following  telegram:  'A.  A  Gordon,  Banner, 
Miss.,  via  Water  Valley,  Miss.  G«nle  died 
very  suddenly  at  one  p.  m.  today.  Come  at 
once;    answer  my  expense.     Ben  L.  Griffin.' 

'That  at  the  time  the  message  was  de- 
livered to  defendant  it  was  notified  that  A. 
A.  Gordon  was  the  father  of  'Genie,'  and  that 
plaintiff  was  very  anxious  for  prompt  deliv- 
ery of  the  message,  so  that  the  addressee 
could  come  at  once  and  be  present  at  the 
funeral,  which  was  to  occur  at  Conway. 
That  the  addressee  was  then  at  Banner,  and 
plaintiff  desired  him  to  be  present  at  'the 
funeral.  That  the  price  for  transmitting  the 
message  was  paid  and  charges  for  Its  prompt 
delivery  guaranteed.  That  defendant  agreed 
to  transmit  the  message  and  deliver  It 
promptly  to  the  addressee.  Alleges  that  de- 
fendant wantonly,  willfully,  and  negligently 
failed  to  deliver  the  message  promptly,  or 
within  a  reasonable  time,  and  that  the 
message  was  not  delivered  until  March  29th. 
That,  on  account  of  the  failure  to  deliver  the 
message,  the  addressee  did  not  attend  the 
funeral  and  was  not  with  the  plalntlflt  before 
and  at  the  time  of  the  funeral" — which  was 
the  occasion  to  htm  of  great  mental  anguish, 
and  caused  him  to  suffer  damages  in  the  sum 
of  11,500. 

The  defendant  answered  and  denied  the 
material  allegations  in  the  complaint. 

A.  A.  Gordon  alleged  in  his  complaint,  sub- 
stantially: That  the  telegram  was  sent  in 
the  manner  alleged  In  Griffin's  complaint; 
"that  it  was  not  delivered  to  plaintiff  with- 
in a  reasonable  time,  because  of  the  negli- 
gence of  the  defendant;  that  it  was  not  re- 
ceived by  plaintiff  until  March  29th;  that 
had  be  received  the  message  prompUy,  or 
within  a  reasonable  time,  he  could  and  would 
have  gone  to  Conway  and  been  present  at 
the  funeral ;  that,  solely  because  of  the  fail- 
ure to  deliver  the  message  promptly,  he  was 
not  present  at  the  funeral;  that  his  failure 
to  attend  the  funeral  occasioned  him  mental 
anguish  In  the  sum  of  $1,500." 

The  defendant  denied  material  allegations. 

By  consent  the  two  actions  were  heard  as 
one,  and  the  jury  returned  a  verdict  In  favor 
of  each  of  the  plaintiffs  for  $200,  and  Judg- 
ment was  rendered  accordingly,  and  the  de- 
fendant appealed. 

In  the  trial  of  the  Issues  in  the  case  evi- 
dence was  adduced  tending  to  prove  the  fel- 
lowing  facts: 
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On  the  24th  of  March,  about  12  o'clock, 
Mrs.  Genie  Griffin  died  at  her  home  in  Con- 
way, Arl:.  She  was  the  wife  of  Ben  L.  Grif- 
fin, and  the  daughter  of  A.  A.  Gordon.  About 
1  o'clock  p.  m.  of  the  same  day,  Grlffln  de- 
livered to  the  defendant,  at  Conway,  a  tele- 
gram In  words  and  figures,  set  ont  above,  to 
be  sent  to  A.  A.  Gordon,  at  Banner,  Mlas. 
J.  R.  Pearcy  delivered  the  telegram  for  him, 
and  told  the  defendant's  operator,  at  the 
time  he  ddivered  It,  that  "Genie"  mentioned 
In  the  message  was  the  wife  of  Griffin  and 
the  daughter  of  Gordon,  explained  to  the 
operator  about  the  fimeral,  and  told  him  that 
a  reply  to  the  message  was  desired  at  once, 
so  that  Grlffln  might  know  whether  or  not 
to  expect  Gordon  to  come  to  the  funeral, 
and  told  him  where  Gordon  resided,  which 
was  aboat  18  miles  from  the  defendant's 
telegraph  office  at  Water  Valley,  Miss.,  and 
that  it  would  be  necessary  to  send  the  tele- 
gram to  him  from  Water  Valley  by  si)eclal 
messenger,  and  ottered  and  agreed  to  pay  all 
charges  for  sending  the  message  and  extra 
charges  for  sending  it  from  Water  Valley  to 
Gordon,  and  defendant  agreed  to  transmit 
the  message  and  send  it  to  Gordon  by  special 
messenger. 

The  body  of  Mrs.  Grlffln  was  embalmed  so 
as  to  preserve  it  for  a  week  or  two,  and  the 
time  of  the  funeral  was  postponed,  awaiting  a 
seply  to  the  message.  The  telegram  was 
sent,  and  reached  Water  Valley  on  the  24th 
of  March,  1907,  at  4 :07  p.  m.  The  operator 
at  that  place  testlfled:  "After  making  In- 
4]alrle8  from  several  parties,  none  of  whom 
knew  Mr.  Gordon,  I  asked  several  parties  to 
deliver  said  message,  without  success.  I 
then  placed  a  copy  of  message  In  irast  office 
at  about  6  o'clock,  Sunday  afternoon,  direct- 
ing It  to  Banner,  Miss.;  Banner  being  20 
miles  from  this  place  (Water  Valley),  there 
being  no  telephone  communication  there,  and 
this  being  the  quickest  way  to  get  It  to  des- 
tination." Water  Valley  is  a  town  of  about 
3,600  or  4,000  Inhabitants,  and  the  distance 
between  it  and  Ctordon's  residence  could  have 
been  traveled  by  horse  in  three  hours.  Gor- 
don was  at  borne  on  Sunday  and  Sunday 
night,  which  was  the  24th  of  March,  1907,  and 
remained  there  until  6  o'clock  a.  m.  of  the  day 
following.  If  he  had  received  the  telegram 
on  or  before  10  o'clock  p.  m.  on  Sunday,  he 
could  have  reached  Conway  at  6  or  10  o'clock 
p.  m.  of  the  next  day.  If  Gordon  had  receiv- 
ed the  telegram  on  or  before  10  o'clock  Sun- 
day night,  he  could  and  would  have  sent 
telegram  to  Grlffln  that  he  would  come,  and 
that  he  could  and  would  have  come  to  Con- 
way at  once,  and  that  if  snch  a  message  had 
been  received  by  Grlffln  he  could  and  would 
have  postponed  the  fnneral  of  bis  wife  until 
Gordon  arrived. 

After  many  InefTectual  effortfl  to  hear  from 
bis  message,  Grlffln  heard  on  the  morning 
after  It  had  been  delivered  to  the  defendant 
for  transmission,  at  11  o'clock,  that  it  had 
been  received  at  Water  Valley  and  had  been 


placed  In  the  post  office  at  Water  Valley  ad- 
dressed to  Gordon  at  Banner,  to  be  sent  to 
him  by  mail.  It  was  then  uncertain  when 
it  would  reach  him,  and  in  fact  did  not  until 
the  29th  of  March,  1907,  When  he  heard  the 
message  had  been  sent  to  Gordon  by  mall, 
he  caused  his  wife  to  be  buried  on  Monday 
evening,  March  25th,  at  about  6  o'clock,  and 
Gtordon  was  not  present  While  he  was 
waiting  to  hear  from  his  telegram,  he  was 
anxious  and  much  worried. 

Tne  court  Instructed  the  Jury,  In  part,  at 
the  request  of  the  defendant,  as  follows: 
"You  are  instructed  that  the  defendant  was 
not  compelled  to  attempt  to  deliver  said  tele- 
gram otherwise  than  by  sending  it  to  Water 
Valley,  and  from  there  attempting  to  deliver 
It  to  the  addressee ;  and  If  you  And  from  the 
evidence  that  the  defendant  transmitted  said 
message  to  Water  Valley  with  reasonable  dis- 
patch, and  made  the  efforts  of  a  reasonably 
prudent  person  under  the  circumstances  to 
send  It  by  special  messenger  from  Water 
Valley  to  Banner,  Miss.,  but  was  unable  to 
secure  such  special  messenger,  your  verdlet 
will  be  for  the  defendant" 

And  refused  to  instruct  as  follows: 

"You  are  instructed  that  the  telegram  in 
suit  was  transmitted  to  Water  Valley,  Miss., 
with  reasonable  dispatch,  and  that  defend- 
ant committed  no  act  of  negligence  in  the 
transmission  of  said  message  that  would 
have  occasioned  plaintiff  any  damages  un- 
less in  the  delay  in  delivery  of  the  message 
from  Water  Valley  to  Banner,  Miss.;  but 
even  if  you  find  that  defendant  was  guilty 
of  negligence  in  not  delivering  said  message 
from  Water  Valley  to  Banner,  in  the  state 
of  Mississippi,  sooner  than  It  did,  you  are 
Instructed  that  its  tort  was  committed  in 
the  state  of  Mississippi,  and  the  law  of  Mis- 
sissippi will  govern  as  to  plaintiff's  right 
of  recovery  for  mental  anguish;  and  you 
are  further  instructed  that  the  law  of  Mis- 
sissippi does  not  allow  a  recovery  for  men- 
tal anguish  In 'such  cases,  and  your  verdict 
will  be  for  the  defendant,  as  to  the  plaintiff 
A.  A.  Gordon." 

Many  Instructions  were  given  and  refused. 

The  evidence  adduced  in  the  trial  court 
tended  to  prove  that  the  telegram  delivered 
to  appellant  to  be  sent  to  Gordon  reached 
Water  Vallfey  at  seven  minutes  after  4 
o'clock  p.  m.  on  the  day  It  was  sent  Ap- 
pellant agreed  to  deliver  It  to  Gordon,  who 
resided  near  Banner,  in  Mississippi,  18  or 
20  miles  from  Water  Valley,  and  Griffin, 
who  sent  the  message,  agreed  to  pay  the 
expenses  of  sending  it  from  the  latter  place 
to  him.  To  do  so  It  was  necessary  to  send 
it  by  a  special  messenger.  The  operator  at 
Water  Valley  testlfled  that  she  asked  sever- 
al parties  to  deliver  the  message  without 
success.  Was  that  sufficient?  Water  Val- 
ley is  a  town  pf  3,500  or  4,000  inhabitants, 
and  it  was  not  shown  that  a  horse  and  rider 
or  conveyance  and  driver  could  not  have 
been  hired  In  that  place  to  carry  the  mes- 
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Bage  to  Gordon.  The  question  as  to  -wheth- 
er reasonable  efforts  were  made  to  secure 
sucb  a  conveyance  was  submitted  to  a  Jury, 
and  they  found  In  the  negative,  and  the 
evidence  sustains  them. 

If  appellant  had  sent  the  message  to  Gor- 
don by  special  messenger,  as  it  agreed  to 
do,  the  evidence  tends  to  prove  that  the 
funeral  would  have  been  postponed,  and 
Gordon  would  have  been  present,  and  In 
this  respect  sustains  the  verdict  of  the  Jury. 

Appellant  says  It  had  no  notice  that  the 
funeral  of  Mrs.  Griffin  was  In  abeyance. 
The  evidence  shows  that  It  did  have.  The 
message  was  sufficient  to  put  it  on  notice 
that  It  would  be  postponed  until  the  expira- 
tion of  a  reasonable  time.  The  message  to 
Gordon  was  to:  "Come  at  once;  answer 
my  expense."  It  expressed  a  desire  for  him 
to  come  and  a  request  for  an  answer.  The 
answer  was,  evidently,  for  the  purpose  of 
ascertaining  whether  he  would  come,  and, 
If  so,  when,  so  that  the  funeral  could  be 
postponed  to  a  time  when  he  could  be  pres- 
ent. All  this  indicated  that  the  funeral  was 
In  abeyance  at  the  time  the  message  was  de- 
livered. 

Appellant  says  that  the  relation  of  son- 
in-law  by  Griffin  to  Gordon  was  not  snffl- 
clent  to  sustain  an  action  for  mental  an- 
guish occasioned  by  the  failure  to  deliver 
a  telegram;  but  it  was  held  to  the  contrary 
in  Western  Union  Tel.  Co.  v.  Moxley,  80  Ark. 
654,  98  S.  W.  112.  Two  opinions  were  de- 
livered In  that  case,  and  It  was  held  as  stat- 
ed in  the  first  opinion,  and  this  much  of 
the  first  opinion  was  not  retracted  or  modi- 
fied by  the  second. 

It  is  contended  that,  if  there  was  any  neg- 
ligence In  falling  to  deliver  the  message  in 
question,  it  occurred  in  the  state  of  Mis- 
sissippi, where  damages  on  account  of  men- 
tal anguish  without  personal  injury  are  not 
recoverable,  and  appellees  cannot  recover 
in  their  actions.  This  view  is  not  sustained 
by  Western  Union  Telegraph  Co.  v.  Wood- 
ard,  84  Ark.  323,  106  S.  W.  579.  In  that 
case  a  message  was  sent  from  Fayettevllle, 
Tenn.,  to  Stuttgart,  Ark.,  notifying  the  ad- 
dressee of  the  death  of  his  sister.  The  mes- 
sage never  reached  this  state.  After  quot- 
ing from  Wharton  on  the  Conflict  of  Laws, 
the  court  said: 

"Applying  this  principle  here,  it  is  not 
material  in  this  case  which  view  is  general- 
ly taken  as  to  the  action,  whether  ex  de- 
licto, ex  contractu  or  statutory;  for  the 
actions  must  be  sustained  by  reason  of  the 
Tennessee  contract  It  is  held  in  Tennessee 
that  the  addressee  recovers  upon  the  con- 
tract of  the  sender  Inuring  to  his  benefit, 
and  that  mental  anguish  is  a  recoverable 
element  In  such  contracts.    •    •    * 

"In  this  case,  although  there  may  be  no 
statutory  action  arising  in  Arkansas,  for  the 
reason  that  no  negligence  bfls  occurred  ac- 
tionable under  the  statute,  yet  there  is  a 
contract  which,  under  the  laws  of  Tennes- 


see, where  It  was  made,  between  the  sender 
and  the  telegraph  company,  Inured  to  the 
benefit  of  the  .addressee;  and  one  element 
of  the  contract  was  the  right  to  recover  for 
mental  anguish.  That  action  is,  under  the 
principles  heretofore  quoted  from  Wharton 
(which  seem  fully  supported  by  the  authori- 
ties), sustainable  here,  and  that  is  as  far  as 
the  court  is  required  to  go  in  this  case." 

According  to  that  case  these  actions  are 
sustained  by  the  contracts  sued  on;  it  hav- 
ing been  made,  like  the  Tennessee  contract, 
under  a  statute  which  allows  the  recovery 
of  damages  for  mental  anguish. 

Judgment  affirmed. 

FRAUBXTHAL,  J.,  disqualified  and  not 
participating. 

On  Rehearing. 

Mcculloch,  g  j.    it  is  insisted  that 

the  conclusion  reached  In  the  present  case  is 
in  conflict  with  the  decision  in  Western  Un- 
ion Tel.  Co.  V.  Ford,  77  Ark.  631,  92  S.  W. 
528.  In  tb{it  case  a  telegram  was  sent  from 
Missouri,  where  damages  on  account  of 
mental  anguish  are  not  recoverable.  Into 
Arkansas,  and  the  negligence  occurred  here. 
Suit  was  brought  by  the  addressee,  and  we 
held  that  damages  for  mental  anguish  could 
be  recovered,  although  not  recoverable  in 
the  state  whence  the  mesaa^re  came.  Th« 
opinion  in  that  case  contains  inaccurate  lan- 
guage which  is  in  conflict  with  other  deci- 
sions of  this  court  We  said  that  the  right 
to  recover  such  damages  did  not  depend  oa 
any  contractual  relation  existing  between 
the  telegraph  company  and  the  person  injur- 
ed, and  tliat  no  contract  existed  between  the 
addressee  of  the  message  and  the  company. 
Now  the  addressee  is  one  for  whose  benefit 
the  contract  is  made.  Therefore  a  contrac- 
tual relation  with  him  is  established.  We 
have  in  other  cases  recognized  the  principle 
that  the  cause  of  action  to  recover  damages 
on  account  of  mental  anguish  arises  out  of 
contract,  although  the  element  of  damages 
is  created  by  statute. 

In  Ark.  &  La.  Ry.  Co.  T.  Stroude,  77  Ark. 
109,  91  8.  W.  18,  113  Am.  St  Rep.  130,  we 
said  of  this  statute  that:  "Manifestly,  it 
was  the  intention  of  the  lawmakers  to 
change  by  statute  the  law  as  declared  by 
this  court  in  the  case  referred  to  above,  and 
to  make  mental  pain  and  angrulsh  an  ele- 
ment of  damages  resulting  from  a  negligent 
failure  to  receive,  transmit,  or  deliver  a 
telegraphic  message."  In  other  cases  we 
have  held  that  the  contract  governs  to  the 
extent  that  a  stipulation  therein,  requiring 
notice  of  a  claim  for  damagres,  Is  enforce- 
able, and  that  no  recovery  can  be  had  unless 
notice  l>e  given  in  accordance  with  the  terms 
of  the  contract.  W.  U.  Tel.  Oo.  v.  Moxley, 
80  Ark.  554,  98  S.  W.  112;  W.  U.  Tel.  Co.  v. 
Nelson,  86  Ark.  336,  111  S.  W.  274. 

In  W.  U.  Tel.  Co.  V.  Raines,  78  Ark.  545, 
94  8.  W.  700,  and  in  W.  U.  Tel.  Co.  v.  Hogue, 
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79  Ark.  S3,  94  S.  W.  924,  we  recognized  tbe 
force  of  tbe  contractual  rights  of  the  par- 
ties by  holding  that  tbe  rule  In  Hadley  t. 
Baxendale,  d  Ezcb.  S41,  would  control  bo 
as  to  exclude  a  recovery  of  damages  when 
notice  was  not  given  that  the  same  might 
accrue,  Judge  Klddlck,  speaking  for  th 
court  In  tbe  Hogne  Case,  said:  "Such  dam- 
age may,  under  our  statute,  be  recovered 
in  some  cases;  but  tbe  statute  does  not 
change  the  rule  that,  when  a  plaintiff  seeks 
to  recover  of  a  defendant  special  damages 
<m  account  of  the  breach  of  a  contract,  he 
must  show  ■fitkt  at  the  time  the  defendant 
entered  Into  the  contract  he  had  notice  of 
tbe  special  circumstances  out  of  which  tbe 
special  damages  arose,  so  that  it  may  be 
reasonably  said,  as  a  matter  of  law,  that 
such  special  damages  were  in  contemplation 
of  the  parties  at  the  time  they  made  the 
contract"  He  then  quoted  the  following 
from  the  American  &  English  Encyclopedia 
of  Law  (volume  27,  p.  1059):  "While  ac- 
tions against  telegraph  companies  are  not 
necessarily  or  usually  ex  contractu,  but  ez 
delicto  for  a  breach  of  a  public  duty,  the 
cause  of  action  Is  so  far  dependent  upon 
the  original  contract  of  sending  as  to  make 
tbe  rule  just  stated  controlling,  and  it  has 
been  universally  applied  In  this  class  of  ac- 
tions without  regard  to  whether  the  partic- 
ular action  Is  ex  contractu  or  ez  delicto." 

In  the  Raines  Case,  Jndge  Battle,  speak- 
ing for  the  court,  said:  "Tbe  damages  re- 
coverable under  the  statute  are  such  as  the 
Jury  may  conclude  resulted  from  the  negli- 
gence of  the  telegraph  company.  Such  dam- 
ages are  allowed  as  a  compensation  for  the 
mental  anguish  or  suffering;  and  the  lia- 
bility of  the  company  for  the  same  depends 
upon  its  having  had  notice,  before  or  at  the 
time  of  receiving  the  telegram,  of  the  spe- 
cial circumstances  on  account  of  which 
mental  suffering  was  caused  by  negligence 
In  transmitting  or  delivering  the  message. 
This  notice  may  be  given  by  or  through  the 
telegram  Itself,  or  otherwise." 

We  think  the  decisions  In  all  these  cases 
are  reconcilable  with  tbe  decision  In  the 
Ford  Case,  though  some  of  the  language 
nsed  in  the  Ford  Case  is,  as  already  stated. 
Inaccurate.  The  Ford  Case  is  also  recon- 
cilable with  the  conclusion  reached  in  the 
present  case.  Mr.  Wharton,  In  his  work  on 
Conflict  of  Laws,  states  the  principles  upon 
which  a  recovery  can,  without  conflict  of 
principles,  be  had  in  each  of  these  cases. 
Wharton  on  Conflict  of  Laws  (3d  Ed.)  {  471f. 
He  states  that  "the  general  rule  seems  to  be 
that  a  contract  made  In  one  state  or  country 
for  the  transmission  of  a  telegram  from  a 
point  In  that  state  or  country  to  a  point  in 
another  Is  governed  by  the  law  of  the  state 
or  country  in  which  the  contract  Is  made 
and  from  which  the  telegram  is  sent,  ratber 
than  by  that  of  the  state  in  which  it  is  re- 


ceived," but  that  some  cases  "assume  that 
the  performance  of  tbe  contract  Is  the  de- 
livery of  the  telegram,  and  that  the  trans- 
mission is  merely  a  means  of  enabling  the 
telegraph  company  to  perform;  and  they 
therefore  refer  the  contract  to  the  law  of 
tbe  place  of  delivery  as  the  sole  place  of 
performance."  He  then  proceeds:  "Assum- 
ing, however,  that  the  former  rule  is  tbe 
correct  one,  It  does  not  apply  to  matters 
that  relate  to  the  remedy,  as  dlstingulBbed 
from  the  substantive  contract,  and  therefore 
does  not  operate  to  relieve  a  contract  from 
the  effect  of  a  statute,  which  is  remedial 
rather  than  substantive,  of  the  state  in 
wblch  tbe  telegram  was  to  be  delivered,  if 
the  action  Is  brought  in  that  state." 

This  fully  sustains,  without  conflict,  the 
decision  in  the  Ford  Case  and  In  the  pres- 
ent case.  The  statute  makes  mental  an- 
guish an  element  of  recoverable  damage  for 
failure  to  receive,  transmit,  or  deliver  a  tele- 
gram; yet  the  relation  out  of  which  the  duty 
arises  is  created  by  contract,  and  the  cause 
of  action  primarily  grows  out  of  the  con- 
tract For  this  reason  a  recovery  may  be 
had  here  for  negligent  failure  to  deliver  a 
message,  even  though  the  negligence  occur- 
red in  a  state  where  mental  anguish  is  not 
an  element  of  recoverable  damages.  On 
the  other  hand,  as  In  the  Ford  Case,  a  re- 
covery may  be  had  for  a  negligent  failure 
here  to  deliver  a  message  sent  from  another 
state,  where  such  element  of  damage  Is  not 
recognized.  When  the  negligence  occurs 
here,  the  statute  of  this  state  applies  and 
makes  mental  anguish  an  element  of  dam- 
ages, regardless  of  the  law  of  the  state 
whence  the  message  came,  for  the  statute  is 
Intended  to  give  redress  for  negligent  fail- 
ure to  perform  the  contract  to  deliver  a 
message. 

The  petition  for  rehearing  is  therefore 
denied. 


OILMORB  V.  STA^B. 
(Supreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  HoicioiDK  (8  63*)— Manblattohtkb— Hoia- 
ciDB  IN  Commission  or  Assaxtlt. 

Where  blows  given  decedent,  ridinr  In  a 
wagon,  by  accused,  caused  decedent  to  fall  from 
the  wagou  and  under  a  wheel  that  passed  over 
his  body,  inflicting  a  fatal  injury,  the  blows 
contributed  directly  to  produce  decedent's  death, 
and  were  the  cause  of  his  death,  authorizing  a 
conviction  of  Involuntary  manslaughter. 

[Bid.    Note. — For   other  cases,   see    Homicide, 
Cent  Dig.  81  86,  87 ;   Dec.  Dig.  8  63.»1 

2.  'Homicide  (8  309*)— Manslatjohtkb— Bvi- 

DKNCB— iNSTBtJCTIONS. 

Where  the  evidence  showed  that  accused 
struck  decedent,  riding  in  a  wagon,  with  a  six- 
foot  binding  pole,  and  that  decedent  was  either 
knodied  off  the  wagon  or  fell  from  it  and  was 
fatally  injured  by  a  wheel  running  over  him, 
tbe  court  proi>er]y  charged  on  manslaughter  in 
the  language  of  the  statute,  and  that  tbe  jury 
could  convict  accused  if  they  believed  that  he 
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struck  decedent  and  knocked  bim  off  the  wagon, 
or  caused  decedent  to  fall  from  the  wagon,  and 
that  a  wheel  ran  over  him,  and  that  be  died 
in  consequence  of  such  striking  and  being  run 
over. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  SJ  64»-656;   Dec.  Dig.  {  S09.*] 

3.  Homicide  (%  116*)— Self-defense. 

One  may  defend  himself  against  an  assault 
by  another,  and  use  such  force  as  reasonably 
appears  to  bim  at  the  time  to  be  necessary  to 
repel  such  assault,  and  when  accused  struck 
decedent  without  fault  or  carelessness  on  his 
part,  honestly  believing  that  decedent  was  about 
to  cut  him  with  a  knife,  and  that  it  was  neces- 
sary for  him  to  strike  decedent  to  prevent  dece- 
dent from  cutting  him,  the  jury  could  acquit 
accused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S|  158-163;    Dec.  Dig.  S  116.*] 

Appeal  from  Circuit  Court,  Sevier  Coun- 
ty;   James  S.  Steel,  Judge. 

George  Gllmore  was  convicted  of  Involun- 
tary manslaughter,  and  he  appeals.    Affirmed. 

The  appellant  was  indicted  for  voluntary 
manslaughter,  was  convicted  of  Involuntary 
manslaughter,  and  sentenced  to  seven 
months'  Imprisonment  in  the  penitentiary. 
He  appeals  to  this  court 

In  October,  1907,  appellant  and  several 
others.  Including  Nick  White,  were  In  a 
wagon  going  from  De  Queen  to  Ultama  Thule. 
Appellant  and  White  had  a  fight  Appellant 
left  the  wagon,  seized  a  "binding  pole"  about 
six  feet  long,  and  struck  at  White  three 
times.  White  was  on  the  wagon,  and  the 
wagon  was  in  motion.  Appellant  struck 
White  two  blows.  White  got  on  his  hands 
and  knees  and  attempted  to  turn  around  as 
if  to  put  his  hands  on  the  side  of  the  wagon; 
but  he  missed  llie  "wagon  bed"  and  fell. 
The  left  hind  wheel  of  the  wagon  ran  over 
his  shoulder  and  down  his  body.  White 
went  down  the  road  a  short  distance  and 
lay  down.  It  was  shown  that  the  stick 
with  which  appellant  struck  White  was 
crooked,  and  the  witness  for  the  state  did 
not  know  whether  the  blows  knocked  White 
off  the  wagon  or  not  The  doctor  who  was 
called  to  see  'yvhite  soon  after  he  was  hurt 
testified  that  his  bowels  were  badly  injured, 
and  it  was  his  opinion  that  White's  death 
resulted  from  the  injury  to  his  bowels. 
White  complained  only  of  the  Injury  to  his 
bowels  where  the  wheel  ran  over  him,  and 
the  body  indicated  that  the  bowels  had 
been  badly  mashed  and  injured.  It  was 
shown  that  in  a  dying  declaration  White 
said  "that  the  boys  bad  butchered  him  up 
80  that  he  could  not  live,  that  Oeorge  (ap- 
pellant) knocked  him  out  of  the  wagon,  and 
Jim  Poik  (the  driver)  ran  the  wagon  over 
bim."  He  received  his  injuries  in  Sevier 
county,  and  died  there  about  six  days  after. 
One  of  the  witnesses  for  the  defense,  who 
was  on  the  wagon  and  saw  the  fight,  testi- 
fied, substantially,  as  follows:  "I  was  sitting 
by  Tom  Polk,  who  was  driving.  The  first 
I  linew  of  the  matter  was  Tom  said  they 


were  going  to  have  a  dance,  and  George 
said  he  was  going.  Nick  began  to  curse 
George.  Tom  told  him  to  shut  up,  and  told 
George  that  he  was  just  drinking  and  cut- 
ting up.  Oeorge  jumped  off  the  wagon  and 
got  the  stick.  He  struck  at  Nick,  but  tilt  the 
side  of  the  wagon  and  the  coal  oil  tank.  He 
didn't  strike  Nick  at  all.  Nick  tried  to  get 
his  knife  out  and  attempted  to  put  his  hand 
on  the  side  of  the  wagon,  but  missed  it  and 
grasped  the  wheel.  It  threw  him  under  the 
wagon,  and  he  was  run  over.  Mr.  Dale 
was  sitting  on  the  back  end  of  the  wagon. 
He  and  George  had  two  pints  of  wUsky. 
Yes,  sir;  I  saw  him  drink  some  of  It  Nick 
had  his  knife  in  his  hand  when  he  was  try- 
ing to  get  off  the  wagon  and  fell  under." 

The  court,  among  others,  gave  the  follow- 
ing prayers  of  the  state: 

"(1)  'Manslaughter'  is  the  unlawful  killing 
of  a  human  being  without  malice,  express  or 
implied,  and  without  deliberation.  Man- 
slaughter may  be  voluntary  or  involuntary." 

"(12)  If  the  Jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  de- 
fendant struck  the  deceased  with  a  bhiding 
pole,  and  knocked  him  off  the  wagon,  or 
the  deceased  fell  from  the  wagon  as  a  result 
of  the  blow,  and  the  wagon  wheel  'ran  over 
the  deceased,  and  the  deceased  died  in  con- 
sequence of  such  striking  and  l)eing  run  over 
by  the  wagon  wheel,  then  the  defendant 
would  be  guilty,  provided  you  believe  such 
striking  was  done  without  legal  excuse  or 
justification." 

Appellant  objected  to  the  giving  of  these 
requests  and  excepted  to  the  ruling  of  the 
court 

The  following  instruction  was  asked  on  be- 
half of  the  defendant,  and  given,  after  be- 
ing modified  by  the  court,  by  inserting  the 
words  "without  fault  or  carelessness  on  his 
part":  "You  are  told  that  the  defendant 
had  the  right  to  defend  himself  against  an 
assault  made  upon  him  by  the  deceased,  and 
to  use  such  force  as  reasonably  appeared  to 
him  at  the  time  to  be  necessary  to  repel  such 
assault,  and  if  he  struck  the  deceased,  'with- 
out fault  or  carelessness  on  his  part,'  hon- 
estly believing  at  the  time  that  deceased 
was  about  to  cut  him  with  a  knife,  and  that 
it  was  necessary  for  him  to  strike  deceased 
to  prevent  deceased  from  cutting  him,  you 
may  acquit  the  defendant,  although  you  may 
believe  deceased  was  knocked  from  the 
wagon  and  run  over  as  a  result  of  such 
blow."  Appellant  objected  to  the  modifica- 
tion of  his  prayer  by  the  court  and  duly  ex- 
cepted to  the  ruling. 

The  grounds  of  the  motion  for  new  trial 
are  that  the  verdict  is  contrary  to  the  evi- 
dence, and  that  the  court  erred  in  giving  in- 
structions numbered  respectively  1  and  12 
requested  by  the  state,  and  erred  in  modify- 
ing appellant's  prayer  No.  4  and  giving  same 
as  modified. 
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Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A. 
Cunningham,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  statlnjr  the  facts  as 
above).  There  was  evidence  to  warrant  the 
jnry  In  finding  that  the  blows  given  White 
by  appellant  caused  him  to  fall  from  the 
wagon  and  under  the  wheel  that  passed  over 
his  body,  and  that  these  blows  contributed 
directly  to  produce  the  death  of  White. 
Tbey  were  the  cause  of  his  death. 

We  find  no  error  In  the  Instructions.  No. 
1  was  a  copy  of  section  1777,  Klrby's  Dig., 
and  proper  to  be  given  in  such  cases.  No.  12 
announced  a  correct  principle,  applicable  to 
the  facts  here,  and  likewise  No.  4  as  modi- 
fied. These,  with  other  Instructions,  pre- 
sented the  law  ef  the  case  to  the  jury. 

There  was  no  error  In  the  trial. 

Let  the  judgment  be  affirmed. 


DAVIS  &   RHEIA  v.   SPANN. 
(Supreme  Gonrt  of  Arkansas.     Nov.  8,  1909.) 

1.  Appeal  and  Ebrob  (g  580*)— Confuct- 
INO  ISvivKKCS — Conclusiveness. 

A  finding  of  the  chancellor  on  conflicting 
evidence  will  not  be  disturbed  on  appeal,  where 
the  testimony  on  which  it  is  based  is  not  ab- 
stracted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2574;    Dec.  Dig.  {  580.*] 

2.  Appeal  anh  Brsob  (|  934*)— Recobd— Ab- 
STBACT-EviDENc*— Effect  of  Failube  to 
Abstkact. 

Where  appellant  does  not  abstract  the  tes- 
timony necessary  to  show  that  the  judgment  Is 
erroneous,  the  Supreme  Court  will  presume  that 
the  judgment  is  correct. 

[E^d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3777;    Dec  Dig.  g  934.*] 

3.  Pbattds,  Statute  of  (J  116*)— Authority 
— To  Sell  LtAnd — Necessitt  or  Wbitikq. 

While  authority  to  convey  land  must  be 
given  by  an  instrument  of  equal  dignity  with 
the  deed,  authority  to  contract  to  convey  may 
be  given  verbally. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  H  254-256 ;   Dec.  Dig.  {  116.*] 

4.  liOOS  AND  LoooiNo  (g  3*) — Corvetance 
or  Tihbbb— Equitable  Conveyance. 

Where  defendant  paid  the  purchase  price 
of  timber  under  a  valid  contract  to  purchase, 
and  entered  npon  the  land  by  permission  and 
cut  the  timber,  he  was  the  equitable  owner 
thereof,  so  that  it  was  immaterial  whether  the 
agent  executing  the  timber  deed  had  authority 
to  do  so. 

[Dd.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  g  5 ;  Dec.  Dig.  g  3.*] 

Appeal  from  Mississippi  CHiancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Davis  ft  Rhea  against  J.  C.  Spann 
to  recover  timber  cut  From  a  decree  for  de- 
fendant, plaintiffs  aj)peal.    Affirmed. 

Thomason  &  Thomason  an'd  J.  T.  Cor- 
ton,  for  appellanta  W.  J.  Lamb,  for  appel- 
le& 


Mcculloch,  O.  J.  Mrs.  Elizabeth  Bal- 
lew,  a  resident  of  Tennessee,  owned  a  tract 
of  land  in  Mississippi  county,  Ark.,  and 
Judge  Thomason,  an  attorney  of  Osceola, 
Ark.,  was  her  agent;  the  particular  extent 
of  his  authority  not  being  shown  In  this  rec- 
ord as  abstracted  by  counsel  for  appellants. 
Appellee,  Spann,  made  an  offer  to  Judge 
Thomason  to  purchase  the  timber  on  the  land 
for  1100,  and  the  tatter  accepted  the  offer, 
subject  to  the  approval  of  his  principaL  Aft- 
er submitting  the  offer  to  Mrs.  Ballew  and 
receiving  her  approval,  Judge  Thomason  ac- 
cepted appellee's  offer  and  executed  to  the 
latter  a  deed  signing  bis  principal's  name 
thereto  as  her  agent,  conveying  the  timber, 
and  stating  a  stipulated  time  within  wliich 
It  should  be  removed.  The  deed,  as  it  now 
appears  in  the  record,  specified  3V^  years  as 
the  period  of  time  within  which  the  timber 
must  be  removed;  but  appellants  contend 
that  the  deed  was  originally  written  specify- 
ing only  3  years,  and  that  it  has  been  chang- 
ed since  It  was  delivered  to  appellee.  Appel- 
lee contends  that  the  deed  has  not  been 
changed  since  it  was  delivered  to  him,  and 
we  must  accept  this  as  true,  since  the  chan- 
cellor so  found  on  conflicting  testimony,  and 
appellants  have  not  abstracted  the  testimony. 
Afterwards  appellants  purchased  the  land 
from  Mrs.  Ballew,  with  notice  that  the  tim- 
ber had  been  sold  to  appellee,  and  they  instl- 
tnted  this  suit  to  recover  from  him  the  tim-. 
ber  cut  during  the  half-year  disputed  period. 
The  chancellor  denied  them  any  relief,  and 
they  appealed  to  this  court. 

Judge  Thomason  testified  that  the  only  au- 
thority he  bad  from  his  principal  to  sell  the 
timber  was  contained  in  her  letter  to  him 
authorizing  him  to  accept  appellee's  offer  of 
$100,  in  which  she  directed  him  to  allow 
three  years  within  which  to  remove  the  tim- 
ber. Appellants  insist  that  the  testimony  on 
this  point  is  uncontradicted ;  but  counsel  for 
appellee  dispute  this,  and,  as  the  testimony 
Is  not  abstracted,  we  cannot,  without  explor- 
ing the  record,  determine  which  contention 
is  correct.  It  la  our  duty  therefore  to  sus- 
tain the  findings  of  the  chancellor.  It  is  the 
duty  of  an  appellant  to  abstract  the  record  so 
as  to  show  that  the  judgment  or  decree  ap- 
pealed is  erroneous;  otherwise  we  indulge 
the  presumption  that  it  is  correct.  Files  v. 
Law,  88  Ark.  449,  115  S.  W.  373;  Shorter 
University  v.  Franklin,  75  Ark.  571,  88  S.  W. 
587,  974.  Appellants  do  not  even  abstract  the 
letter  which  they  claim  constituted  the  au- 
thority of  Judge  Thomason  to  sell  the  timber, 
nor  do  they  refer  to  It  in  the  record.  We 
have  no  information  at  all  that  the  record 
contains  it 

Learned  counsel  are  also  in  error  when 
they  Insist  that  under  the  law  authority  to 
sell  land  must  be  In  writing.  This  court  has 
held  to  the  contrary.  Tbey  overlook  the  dis- 
tinction between  authority  to  sell  and  au- 
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thority  to  convey  land.  Authority  to  convey 
land  must  be  conferred  by  an  Instrument  of 
equal  dignity  with  the  Instrument  of  convey- 
ance; but  authority  to  sell  and  to  make  a 
binding  contract  of  sale  may  be  conferred 
verbally.  Forrester-Duncan  Land  Co.  v. 
Evatt,  119  S.  W.  282;  McCurry  v.  Hawkins, 
83  Ark.  202,  103  8.  W.  000.  This  distinction 
is  not  Important  in  the  present  case,  for, 
even  if  Judge  Thomason  exceeded  his  au- 
thority in  the  execution  of  the  timber  deed, 
appellee  was  the  equitable  owner  under  his 
contract  of  purchase,  and  having  paid  the 
purchase  price,  entered  upon  the  land  by  per- 
mission, and  cut  the  timber,  he  can  In  equi- 
ty successfully  defend  his  possession.  Daniel 
V.  Gamer,  71  Ark.  484,  76  S.  W.  1063. 

We  are  unable  to  discover  any  error  In 
the  proceedings,  as  abstracted,  bo  the  decree 
1b  affirmed. 


YOUNG  et  al.  v.  BOLES. 
(Supreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  States  (|  30*)  —  Contest— J dbisdiction— 
State  Senate. 

The  Senate  Is  the  only  tribunal  competent, 
under  the  Constitution,  to  adjudicate  the  con- 
test of  the  election  of  a  senator. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  g  39;   Deo.  Dig.  {  30.  •] 

2.  Elections  (S  305*)— Appeal.— Dibmisbaii— 
Gbounds. 

Under  Kirby's  Di^.  i  1227,  authoriziug  ap- 
pellee to  move  to  dismiss  the  appeal,  stating  the 
grounds  of  the  motion  in  writing,  where  appel- 
lant's right  of  further  prosecuting  the  appeal 
has  ceased,  and  section  1228,  permitting  appel- 
lee to  plead  ady  fact  which  destroys  the  right 
of  farther  prosecuting  the  appeal,  where  appel- 
lee showed,  by_  the  statement  of  facts  in  bis 
motion  to  dismiss  the  appeal  In  an  election  con- 
test, that  the  contest  bad  been  finally  settled 
bjr  an  adjndication  of  the  Senate,  the  appeal 
will  l>e  dismissed. 

[EA.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  324;    Dec  Dig.  {  303.*] 

3.  Costs  (S  23S*)— Ok  Appkai/— Uhnecebsabt 
Appeal. 

The  costs  of  an  appeal,  unnecessarily  tak- 
en after  the  subject-matter  of  the  litigation  had 
been  finally  settled  by  another  tribunal,  should 
be  taxed  against  appellants. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  i  90S;  Dec.  Dig.  J  238.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

MandamuB  by  Thomas  Boles  against  R.  A. 
Xoung  and  others.  From  a  Judgment  award- 
ing the  writ  as  to  part  of  the  relief  prayed, 
defendants  ai^eal.    Appeal  dismissed. 

Brlzzalara  &  Fltzbugh,  Ben  Cravens,  and 
Oscar  L.  Miles,  for  appellants.  W.  A.  Fal- 
coner, Read  &  McDonough,  and  Toumans  & 
Youmans,  for  appellee. 

PER  CURIAM.  Jno.  H.  Holland  and  ap- 
pellee, Thomas  Boles,  were  rival  candidates 
at  the  September  election,  1908,  for  the  office 
of  state  senator  for  the  Twenty-Eighth  sena- 


torial district,  which  Is  composed  of  Sebas- 
tian county.  Holland  received  the  certificate 
of  election,  and  Boles  instituted  contest  He 
made  demand. upon  the  election  commission- 
ers of  Sebastian  county  for  a  recount  of  the 
ballots  in  certain  specified  townships,  and, 
upon  a  refusal,  instituted  this  action  In  the 
circuit  court  for  the  Pt  Smith  district  of  Se- 
bastian county,  asking  for  a  writ  of  peremp- 
tory mandamus  compelling  the  appellants. 
Young  and  others,  as  election  commissioners, 
to  recount  the  ballots.  Upon  a  hearing  of 
the  cause  the  court  awarded  a  writ,  directing 
a  recount  in  certain  of  the  townships  named, 
but  denied  the  writ  as  to  certain  other  town- 
ships. Both  parties  noted  their  exceptions, 
and  the  election  commissioners  took  an  ap- 
peal to  this  court  They  forthwith  gave  bond, 
with  sureties,  in  accordance  with  the  provi- 
sions of  the  statute,  to  supersede  the  Judg- 
ment Whether  or  not  the  Judgment  award- 
ing the  writ  of  mandamus  In  this  case  was 
such  as  could  be  superseded  by  a  statutory 
bond,  and  whether  or  not  the  bond  was  ef- 
fective for  that  purpose,  we  need  not  now 
consider. 

The  contest  of  Boles  against  Holland  pro- 
gressed before  the  state  Senate,  and  in  Janu- 
ary, 1909,  during  the  early  part  of  the  ses- 
Blon,  Holland  was  duly  declared  to  be  enti- 
tled to  retain  the  seat.  This,  of  course,  end- 
ed the  contest,  bb  the  Senate  was  the  only 
tribunal  under  the  Constitution  of  this  state 
competent  to  adjudicate  that  contest  The 
original  appeal  in  the  case  was  never  per- 
fected ;  but  on  May  4,  1909,  the  election  com- 
missioners, Young  and  others,  prayed  an  ap- 
peal, and  obtained  It  from  the  clerk  of  this 
court  Appellee,  Boles,  now  moves  the  court 
to  dlBmlsB  the  appeal,  on  the  ground  that  the 
contest  of  Boles  against  Holland  was  settled 
before  the  appeal  was  taken,  and  that  there 
is  nothing  left  about  which  to  litigate. 

This  court  concludes  that  appellee's  conten- 
tion Is  a  sound  one,  and  that  the  appeal 
should  be  dismissed.  The  statutes  of  this 
State  which  bear  upon  the  subject  read  as 
follows : 

"Sec.  1227.  Where  the  appeal  or  writ  of  er- 
ror was  improperly  granted,  or  the  appel- 
lant's rlgbt  of  further  prosecuting  the  same 
has  ceased,  the  appellee,  in  lieu  of  pleading, 
may  move  the  court  to  dismiss  the  appeal  or 
writ  of  error,  the  grounds  of  which  motion 
shall  be  stated  in  writing,  signed  by  the  ap- 
pellee or  his  counsel,  and,  it  not  appearing 
on  the  face  of  the  record,  or  by  a  writing 
purporting  to  have  been  signed  by  the  appel- 
lant and  filed,  shall  be  verified  by  affidavit 
The  motion  shall  not  be  heard  or  determined 
before  the  day  on  which  the  appeal  or  writ 
of  error  is  set  for  trial  on  the  docket,  unless 
the  appellant  consents  thereto. 

"Sec.  1228.  The  appellee  may,  by  answer 
filed  and  verified  by  himself,  or  agent  or  at- 
torney, plead  any  fact  or  facts  which  render 
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the  granting  of  the  appeal  or  writ  of  error 
Improper,  or  deetroys  the  appellant's  rljght  of 
further  prosecuting  the  same;  to  which  an- 
swer the  appellant  shall  file  a  reply,  likewise 
Terlfied  by  affidavit  of  himself,  agent  or  at- 
torney, and  the  qnestlons  of  law  or  fact  there- 
on shall  be  determined  by  tlie  court." 

The  fact  that  the  contest  case  had  been 
settled  has  been  properly  brought  to  our  at- 
tention by  the  statement  of  facts  In  the  mo- 
tion, and  it  Is  conceded  to  be  true.  Wheth- 
er or  not  we  would  take  Judicial  knowledge 
of  the  Judgment  of  the  state  Senate  we  need 
not  decide. 

The  purpose  of  the  present  action  was  to 
compel  a  recount  of  the  ballots  In  aid  of  the 
contest;  and,  since  the  contest  has  ended, 
no  useful  purpose  would  be  served  by  continu- 
ing the  litigation  in  this  court  There  Is 
nothing  to  litigate  over.  In  Mills  t.  Green, 
159  U.  8.  651.  16  Sup.  Ct  132,  40  L.  Ed.  293, 
Mr.  Justice  Gray,  speaking  for  the  court, 
said :  "The  duty  of  this  cour.t,  as  of  every 
other  Judicial  tribunal,  is  to  decide  actual 
controversies  by  a  Judgment  which  can  be 
carried  into  effect,  and  not  to  give  opinions 
upon  moot  questions  or  abstract  propositions, 
or  to  declare  principles  or  rules  of  law  which 
cannot  affect  the  matter  in  issue  in  the  case 
before  it  It  necessarily  follows  that  when, 
pending  an  appeal  from  the  Judgment  of  a 
lower  court,  and  without  any  fault  of  the  de^ 
fendant,  an  event  occurs  which  renders  it 
impossible  for  this  court,  if  it  should  decide 
the  case  In  favor  of  the  plaintiff,  to  grant 
him  any  effectual  relief  whatever,  the  court 
will  not  proceed  to  a  formal  Judgment,  but 
will  dismiss  the  appeal.  And  such  a  fact, 
when  not  appearing  on  the  record,  may  be 
proved  by  extrinsic  evidence."  The  same 
role  is  announced  in  Jones  v.  Montague,  194 
U.  S.  147,  24  Sup.  Ct.  611,  48  L.  Ed.  913,  in 
Tennessee  v.  Condon,  189  U.  8.  64,  23  Sup. 
Ct  579,  47  li.  Ed.  709,  and  in  Codlin  v.  Kohl- 
haosen,  181  U.  S.  151,  21  Sup.  Ct  584,  45  L. 
Ed.  793. 

Appellants  are  not  even  burdened  with  a 
Judgment  for  costs,  as  none  was  rendered  in 
this  case.  They  should  properly  pay  the  cost 
of  this  appeal,  for  they  prayed  the  appeal 
unnecessarily,  after  the  subject-matter  of  the 
litigation  had  been  fully  settled. 

Appeal  dismissed,  at  cost  of  appellants. 


BAILET  V.  STATE. 
(Snpreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  Labcent  (I  3*)— Intent— Intbht  to  Ao- 

quiBE  Pbopebtt. 

If  accused  took  a  pistol  dropped  by  a  police- 
man, who  was  attempting  to  arrest  him,  only  to 
disarm  the  policeman  or  prevent  tlie  latter  from 
defending  himself,  lie  was  not  guilty  of  larceny 
in  taking  it,  notwittistanding  any  evil  motive 
in  doing  so. 

[Ed.    Note.— For   other    cases,    see    Larceny, 
Cent  Dig.  i  6;    Dec.  Dig.  §  3.*] 


2.  Labcbnt    (§    68»)— Pboskjutions  — JUBT 
Question— Intent. 

In  a  prosecution  for  larceny  in  taking  a 
pistol  which  a  policeman  dropped  while  at- 
tempting to  arrest  accused,  whether  accused 
took  the  pistol  merely  to  disarm  the  policeman, 
without  intent  to  steal  it,  held  for  tne  jury. 

[E^.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {  180;    Dec.  Dig.  S  68.*] 

3.  Labobnt  (I  3*)  —  EuaiENTB  —  Intent  to 
Steal. 

An  intent  to  steal  is  an  essential  element 
of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Gent  Dig.  {{  3-10;    Dec.  Dig.  {  3.*] 

4.  Labcknt  (8  71*)— Pbosecdtion— Inbtbuo- 
TioNs— Intent. 

Where,  in  a  prosecution  for  larceny  in  tak- 
ing a  pistol  dropped  by  a  policeman  while  ar- 
resting accused,  the  evidence  made  it  a  Jury 
question  whether  accused  took  the  pistol  merely 
to  disarm  the  policeman  without  intending  to 
steal  it,  the  court  should  have  specifically  in- 
structed, on  request  that,  if  such  was  the  fact 
accused  was  not  guilty;  a  general  instruction 
that,  if  the  jury  oelieved  beyond  a  reasonable 
doubt  that  accused  took  the  pistol  with  intent 
to  deprive  the  owner  of  his  property,  they 
should  convict,  being  insufficient 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  |§  191-194;   Dec  Dig.  {  7L»] 

5.  Labceny  (5  44*),—  Pbo8ecution  — Admis- 
sion OF  Evidence- Intent. 

In  a  prosecution  for  stealing  a  pistol  drop- 
ped by  a  policeman,  where  accused  claimed 
that  he  took  it  merely  to  disarm  the  policeman, 
and  without  intent  to  steal  it,  evidence  that 
the  policeman  had  repeatedly  threatened  to  kill 
accused  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  J  134;   Dec  Dig.  §  44.»] 

Appeal  from  Circuit  Court  Sebastian 
County;  Daniel  Hon,  Judge. 

Pete  Bailey  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Reversed  and  remand- 
ed for  new  trial. 

Jo.  Johnson,  for  appellant  Hal  L  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst.  Atty.  Gen.,  for  the  State. 


McCDLLOCH,  C.  3.  Appellant  Pete  Bailey 
was  convicted  under  an  Indictment  charging 
him  with  grand  larceny  by  stealing  a  pistol, 
the  property  of  one  Adams.  The  testimony 
adduced  at  the  trial  below  by  the  state  tend- 
ed to  establish  the  following  facts:  Appel- 
lant lived  in  the  dty  of  Ft  Smith,  and 
Adams,  who  was  a  policeman,  went  to  the 
former's  house  and  attempted  to  arrest  him 
for  permitting  gambling  in  his  house.  Adams 
had  no  warrant  for  appellant's  arrest  but 
claims  that  he  saw  a  crowd  of  negroes  shoot- 
ing craps  in  appellant's  house,  that  he  had 
a  warrant  for  the  arrest  of  Arthur  Edwards, 
who  was  one  of  them,  and  that  when  he 
went  to  the  house  all  of  them  ran  away,  and 
he  attempted  to  arrest  appellant  for  permit- 
ting gambling  to  be  carried  on  in  his  house. 
When  Adams  attempted  to  make  the  arrest, 
appellant  and  Edwards  set  upon  him,  knock- 
ed him  down,  beat  him  into  Insensibility,  and 
took  his  pistol  from  him  and  ran  away  with 
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It  Adams  testified  tbat  he  did  not  know 
which  one  of  them  took  the  pistol,  but  said 
that  In  the  meiee  he  felt  It  move  out  of  the 
scabbard.  Appellant  testified  that  during 
the  fight  the  pistol  fell  out  on  the  ground, 
and  that  Adams  and  Edwards  both  reached 
for  It;  the  latter  getting  to  It  first  and  se- 
curing it  Appellant  and  Edwards  ran  away, 
pursued  by  ofllcers  or  persons  seeking  to  ap- 
prehend them.  They  crossed  the  river  into 
Oklahoma,  and  the  next  day  were  arrested 
by  officers  at  the  town  of  Sallisaw,  in  that 
state.  When  arrested  appellant  had  the  pis- 
tol on  his  person,  and  he  stated  to  the  ofllcer 
that  he  came  from  St.  Louis,  where  he  resided, 
and  that  the  pistol  had  been  given  to  him  by 
his  father.  Appellant  testified  at  the  trial 
that  Edwards  took  the  pistol  and  gave  it  to 
him  to  keep  during  the  night,  and  that  they 
never  Intended  to  steal  the  pistol,  but  intend- 
ed to  return  it  at  the  first  opportunity.  He 
testified  that,  after  he  and  Edwards  had  es- 
caped from  their  pursuers,  they  talked  about 
the  pistol,  and  agreed  that  be  (appellant) 
should  return  to  Ft  Smith  and  "turn  it  over." 

Appellant  requested  the  court  to  give  In- 
structions to  the  effect  that  if  he  or  Eldwards 
took  the  pistol  without  any  intention  of  steal- 
ing it,  but  only  for  the  purpose  of  disarming 
Adams,  then  they  would  not  be  guilty  of 
larceny.  This  Is  the  law,  and  the  court  should 
have  so  instructed  the  Jury.  There  was  evi- 
dence sufficient  to  warrant  a  submission  of 
that  question  to  the  Jury,  and  appellant  was 
entitled  to  a  specific  Instruction  to  that  ef- 
fect 

It  is  true  that  the  court  In  all  of  its  in- 
structions told  the  Jury,  in  general  terms, 
that  if  tbey  believed,  beyond  a  reasonable 
doubt,  that  appellant  stole  and  carried  away 
the  pistol  with  intent  to  deprive  the  owner  of 
his  property,  or  aided  or  abetted  Edwards  in 
doing  so,  they  should  convict  him,  thus  mak- 
ing his  conviction  depend  upon  the  finding 
of  these  facts  beyond  a  reasonable  doubt; 
but  the  existence  of  an  Intent  to  steal  being 
an  essential  element  of  the  crime  of  larceny, 
and  there  being  sufficient  evidence  to  justify 
a  finding  that  the  pistol  was  not  taken  with 
any  such  Intent,  appellant  was  entitled  to  a 
specific  instruction  as  asked.  In  Gooch  v. 
State,  60  Ark.  5,  28  S.  W.  510,  Judge  Rlddlck, 
speaking  for  the  court,  said:  "To  constitute 
larceny,  the  taking  must  be  done  with  a  fe- 
lonious intent  It  has  been  held  that  a  per- 
son who  takes  muskets  to  prevent  their  being 
used  against  himself  and  friends  does  not 
commit  larceny ;  there  being  no  lucrl  causa." 
He  added  a  quotation  from  Bishop,  that  "a 
better  reason  for  this  Just  decision  would 
have  been  that  his  motive  was  not  to  deprive 
the  owner  of  bis  ownership  in  them."  In 
this  case  the  taking  and  carrying  away  of 
the  pistol  was  conceded,  and  the  only  ques- 
tion substantially  In  dispute  was  as  to  the 
intent    The  testimony  adduced  by  the  state 


was  sofllcient  to  warrant  a  finding  that  Ed- 
wards, aided  and  abetted  by  appellant  took 
the  pistol  from  Adams  and  carried  it  away 
with  the  felonious  intent  to  steal  It ;  and,  on 
the  other  hand,  the  Jury  could  have  found 
tliat  there  was  no  Intent  to  steal  the  pistol, 
but  that  they  took  it  away  from  Adams  in 
order  to  disarm  him,  either  for  the  purpose 
of  preventing  him  from  successfully  defend- 
ing himself  from  their  assault  or  from  arrest- 
ing them.  It  is  unimportant  what  the  real 
motive  was,  whether  it  was  good  or  evil,  so 
long  as  there  was  no  Intent  to  steal ;  and 
whether  or  not  such  an  Intent  existed  was, 
under  the  circumstances  of  the  case,  a  ques- 
tion for  the  Jury  to  decide  under  proper  In- 
structions. The  minds  of  the  Jury  should 
have  been  directed  to  this  particular  point 
by  a  specific  instruction;  at  least,  when  the 
appellant  asked  for  such  an  Instruction,  he 
was  entitled  to  It  St  Ii.  Sc  S.  F.  R.  Co.  v. 
Crabtree,  69  Ark.  134,  62  S.  W.  64;  Prcscott 
&  N.  W.  R.  Co.  V.  Weldy,  80  Ark.  454,  97  S. 
W.  452;  Western  Coal  &  M.  Co.  v.  Buchan- 
an, 82  Ark.  499,  102  S.  W.  094;  Western  Coal 
&  M.  Co.  V.  Burns,  84  Ark.  74,  104  S.  W. 
335;  St  L.  &  S.  P.  R.  Co.  v.  Dyer,  87  Ark,  531, 
113  S.  W.  49 ;  Jackson  v.  State,  122  S.  W.  101. 

Appellant  offered  to  prove  by  his  own  tes- 
timony that,  previous  to  this  occurrence, 
Adams  had  repeatedly  threatened  to  kill  him. 
and  that  they  were  on  bad  terms;  but  the 
court  refused  to  permit  such  proof  to  be 
made.  We  think  this  testimony  was  compe- 
-tent  for  the  purpose  of  showing  the  intent 
with  which  appellant  participated  in  the  act 
of  taking  the  pistol  away  from  Adams  and 
carrying  It  away.  It  tended  to  strengthen 
appellant's  contention  that  he  did  not  intend 
to  steal  the  pistol,  and  it  might  have  Induced 
the  Jury  to  find  that  appellant  aided  or  en- 
couraged Edwards  to  take  the  pistol  away 
from  Adams  because  he  was  afraid  of  Adams 
and  wanted  to  disarm  him. 

Other  errors  are  assigned,  not  of  sufficient 
Importance  to  discuss ;  but,  for  the  error  in- 
dicated, the  Judgtaent  is  reversed,  and  the 
cause  Is  remanded,  with  directions  to  grant 
appellant  a  new  trial. 


QUALLS  V.  STATE. 
(Supreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  Bastaros  (8  19*)— Pboceedings  to  Affil- 
iate— Nature. 

Proceedings  to  affiliate  a  bastard,  and  com- 
pel the  reputed  father  to  aid  in  its  support,  are 
of  a  civil,  and  not  criminal,  nature. 

[Ed.    Note.— For   other   cases,   see   Bastards, 
Cent  Dig.  i  85% ;    Dec.  Dig.  S  19.*] 

2.  Bastabds  (I  e5»)— Proceedings  to  Affil- 
iate—  Sufficiency  of  Evidence  —  Testi- 
mony of  Mother  Alone. 

Under  the  statute  making  the  mother  of  a 
bastard  a  competent  witness  In  cases  of  bas- 
tardy, unless  legally  incompetent,  and  in  the  ab- 
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sence  of  an^  statute  requiring  the  testimony 
of  prosecutrix  to  be  corroborated,  the  jury,  In 

Sroceedings  to  affiliate  a  bastard,  may  find  that 
efendant  Is  the  father  of  the  child  upon  the 
sole  testimony  of  the  mother,  provided  they  be- 
lieve it  credible. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  i  no;   Dec.  Dig.  t  65.*] 

3.  Bastabds  ({  70*)— Pboceediros  to  Affil- 
iate—<3DEaTi0N  FOB  JUBT— PbBIOD  OF  GeS- 

.    TATION. 

Though  280  days  is  recognized  as  the  usual 
period  of  gestation,  yet  as  the  birth  of  a  child 
IS  liable  to  be  accelerated  or  delayed  by  circum- 
stances, the  length  of  the  period  is  purely  a 
matter  of  fact  to  be  decided  upon  all  the  evi- 
dence, physical  and  moral,  in  each  particular 
case. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  H  176,  185 ;   Dec.  Dig.  S  70.*] 

4.  Baskabds  ($  65*)— Pbocekdinos  to  Affq.- 
lATB— Sufficiency  of  Evidence. 

In  proceedings  to  affiliate  a  bastard  and 
compel  the  reputed  father  to  aid  in  its  support, 
evidence  held  to  support  a  verdict  finding  de- 
fendant the  father  of  the  child. 

[Ed.  Note. — ^For  other  cases,  see  Bastards, 
Cent.  Dig.  |  154 ;   Dee.  Dig.  S  65.*] 

5.  Appeal  and  Ebbob  (J  1001*)  —  Review  — 
Vkbdicts — Conclusiveness. 

The  Supreme  Court  cannot  disturb  a  ver- 
dict which  has  legal  evidence  to  support  it. 

[E)d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3928;   Dec.  Dig.  8  1001.*] 

Appeal  from  Circuit  Court,  debarne  Coun- 
ty;  Brice  B.  Hudglns,  Judge. 

Proceeding  by  the  State  against  William 
Quails  to  affiliate  a  bastard  child,  and  compel 
blm  to  aid  in  its  support.  Judgment  against 
defendant  lu  the  circuit  court  on  appeal  from 
the  county  court,  and  he  appeals.    Affirmed. 

Geo.  W.  Reed  and  Grant  Green,  for  appel- 
lant Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A. 
Cunningham,  Asst.  Atty.  Gen.,  for  the  State. 


HART,  J.  This  was  a  proceeding  begun 
In  the  county  court  for  the  purpose  of  affili- 
ating a  bastard  child,  and  compelling  the  fa- 
ther to  aid  In  Its  support  From  a  judgment 
rendered  against  him  there,  the  defendant 
William  Quails,  appealed  to  the  circuit  court 
Judgment  was  rendered  against  him  In  the 
drcnlt  court  aiid  he  has  appealed  to  this 
court 

The  sole  Issue  raised  by  the  appeal  Is: 
Was  the  evidence  sufficient  to  support  the 
verdict?  Mary  Fortner,  the  mother  of  the 
child,  testified  that  the  child  was  bom  In 
Cleburne  county.  Ark.,  on  the  30th  day  of 
May,  1008,  and  that  the  defendant  was  Its 
father.  She  said  that  the  defendant  had  In- 
tercourse with  her  several  times  in  White 
county  Just  before  and  after  Christmas  In 
1906;  that  about  the  last  of  August  1907, 
she  went  to  the  defendant's  house  In  Cle- 
burne county  to  pick  cotton,  and  that  while 
there  the  defendant  had  intercourse  with  her 
one  time ;  that  no  one  except  Quails  had  had 
Intercourse  with  her  since  the  birth  of  her 
first  child,  three  years  ago.    The  defendant 


Quails,  testified  In  his  own  behalf,  and  de- 
nied that  he  had  ever  bad  sexual  Intercourse 
with  her.  EMdence  was  adduced  lu  his  be- 
half tending  to  show  that  she  was  pregnant 
when  she  came  to  his  house  In  1907,  and  that 
she  came  there  In  October,  Instead  of  August 
It  was  also  shown  that  she  had  made  con- 
tradictory statements  In  regard  to  her  inter- 
course with  the  defendant  and  also  stated 
that  he  was  not  the  father  of  the  child.  A 
physician  testified  that  be  was  called  to  sec 
her  In  October,  1907,  while  she  was  at  Quails' 
house,  and  that  she  told  him  that  her  month- 
ly periods  bad  stopi>ed;  that  he  examined 
her,  and  found  that  she  was  two  or  three 
months  In  pregnancy ;  that  the  period  of  ges- 
tation with  woman  is  280  days. 

In  this  state  "proceedings  to  affiliate  a  bas- 
tard child  and  compel  the  reputed  father  to 
aid  in  Its  support  are  of  a  civil,  and  not  crim- 
inal, nature."  Chambers  v.  State,  45  Ark. 
56;  Pearce  v.  State,  55  Ark.  387,  18  S.  W. 
380;  Land  v.  State,  84  Ark.  199,  105  S.  W. 
90,  120  Am.  St  Rep.  25 ;  Wimberly  v.  State, 
119  S.  W.  668.  Our  statutes  expressly  pro- 
vide that  the  mother  shall  be  a  competent 
witness  in  all  cases  of  bastardy  unless  she 
be  legally  Incompetent  In  any  case.  Klrby's 
Dig.  §  492.  But  they  do  not  require  that  her 
testimony  should  be  corroborated.  "In  the 
absence  of  any  statute  requiring  the  testi- 
mony of  the  prosecutrix  to  be  corroborated, 
the  Jury  may  find  that  the  accused  is  the  fa- 
ther of  the  child  upon  the  testimony  of  the 
mother  alone,  provided  they  believe  it  is 
credible."  Underhlli  on  Criminal  Evidence, 
I  529 ;  5  Cyc.  664,  and  cases ;  State  v.  Nich- 
ols, 29  Minn.  357,  13  N.  W.  153;  Evans  v. 
State,  165  Ind.  3C9,  74  N.  E.  244,  75  N.  E. 
651,  2  L.  R.  A.  (N.  S.)  619,  and  cases  cited. 
"In  regard  to  the  period  of  gestation,  no  pre- 
cise time  Is  referred  to  as  a  rule  of  law, 
thougli  the  term  of  280  days  ♦  *  »  is 
recognized  as  the  usual  period.  But,  the 
birth  of  a  child  being  liable  to  be  accelerated 
or  delayed  by  circumstances,  the  gestation  is 
purely  a  matter  of  fact  to  be  decided  upon 
all  the  evidence,  both  physical  and  moral,  in 
the  particular  case."  2  Greenleaf  on  Evi- 
dence (16th  Ed.)  S  152. 

Tested  by  these  rules  of  law,  we  cannot 
say  that  there  Is  no  evidence  to  support  the 
verdict.  The  prosecutrix  testified  unequiv- 
ocally that  she  went  to  the  defendant's  house 
in  August,  1907,  and  remained  there  two  or 
three  weeks;  that  he  did  have  sexual  inter- 
course with  ber  while  there;  and  that  no 
other  men  had  had  sexual  intercourse  with 
her  since  her  first  child  was  born  about  three 
years  before  the  birth  of  the  one  In  question. 
It  is  true  that  her  testimony  was  weakened 
by  contradictory  statements  said  to  have  been 
made  by  her,  and  by  other  evidence  tending 
to  show  that  she  was  pregnant  at  the  time 
she  says  conception  took  place,  but  this  was 
a  matter  to  be  pressed  upon  the  Jury  as  af- 
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fectlng  her  credit  as  a  witness.    We  cannot 
disturb  a  verdict  which  has  legal  evidence  to 
support  it 
The  Judgment  must  therefore  be  afltoned- 


SETTLES  V.  STATE. 
(Supreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  Labcent  (S  16*) — Conversion  bt  Baii/Ee 
—Conditional  Sales— Intebest  of  Buyer. 

The  buyer  of  personal  property  sold  on 
condition  that  the  title  shall  remain  in  the 
seller  until  the  purchase  money  is  paid  acquires 
an  interest  in  such  property  which  he  ma:jr  sell 
OF  mortgage,  and  is  not  a  bailee  within  Kirby's 
Dig.  i  1839,_  making  it  larceny  for  a  bailee  to 
convert  to  his  own  use  property  which  has  been 
placed  in  his  custody. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  §39;  Dec.  Dig.  8  15.*] 

2.  Words  and  Phbases— "Bailee." 

The  term  "bailee,"  in  statutes  defining  lar- 
ceny by  a  bailee,  is  used,  not  in  its  large,  but  in 
its  limited,  sense,  as  including  simply  those 
bailees  who  aie  authorized  to  keep,  transfer,  or 
deliver,  and  who  receive  the  goods  tiona  fide  and 
then  fraudulently  convert,  and,  where  it  does  not 
appear  that  a  fiduciary  duty  is  imposed  upon 
the  person  to  return  the  specific  eobds  of  which 
the  alleged  bailment  is  composed,  there  is  no 
bailment  under  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  672.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Robert  J.  Lea,  Judge. 

R.  H.  Settles  was  convicted  of  larceny  by 
embezzlement,  and  appeals.  Reversed  and 
remanded. 

Jno.  D.  Shackleford  and  Robt  L.  Rogers, 
for  appellant  Hal  L.  Norwood,  Atty.  Gen., 
and  C.  A.  Cunningham,  Asst  Atty.  Oen.,  for 
the  Stata 

HART,  J.  R.  H.  Settles  has  appealed 
from  a  judgment  of  conviction  of  larceny  by 
embezzlement  The  facts,  as  developed  by 
the  state  at  the  trial,  briefly  stated,  are  as 
follows :  In  September,  1907,  J.  C.  Womble 
delivered  to  the  defendant  R.  H.  Settles,  a 
piano  upon  the  understanding  that  Settles 
should  repair  ll  and  sell  it  for  $60.  The 
piano  remained  In  the  possession  of  Settles 
until  the  1st  of  August  1908,  at  which  time, 
by  a  contract  in  writing,  the  piano  was  sold 
to  Settles  for  $50  upon  condition  that  the 
title  should  remain  In  Womble  until  the  pur- 
chase price  was  paid.  Settles  never  paid  any 
part  of  the  purchase  price,  and  on  the  3d  day 
of  August  1908,  sold  the  piano  to  Miss  Ber- 
tha Guebel  for  $25.  He  sold  the  piano  with- 
out the  knowledge  or  consent  of  Womble, 
and  represented  to  Miss  Ouebel  that  it  be- 
longed to.  him,  and  that  he  had  a  right  to 
sell  it 

The  indictment  was  found  under  section 
1839  of  Kirby's  Digest  which  is  as  follows  : 
"If  any  carrier  or  any  bailee  shall  embezzle 
or  convert  to  his  own  use  or  make  way  with 
or  secrete  with  Intent  to  embezzle  or  convert 


to  bis  own  use  any  money,  goods,  rights  in 
action,  property  effects  or  valuable  securities 
which  shall  have  come  to  bis  possession,  or 
have  been  delivered  to  him,  or  placed  in  his 
care  or  custody,  such  tmilee,  although  he 
shall  not  break  any  trunk,  package.  t>ox  or 
other  thing  in  which  he  received  them  shall 
be  deemed  g^nilty  of  larceny  and  on  convic- 
tion shall  be  punished  as  In  cases  of  lar- 
ceny." The  record  as  amended  on  certiorari 
contains  a  correct  copy  of  the  indictment 
The  Indictment  contained  all  the  essential  al- 
legations necessary  to  a  charge  of  larceny  by 
embezzlement  under  the  statute  quoted,  -as 
approved  by  this  court  in  the  following 
cases:  Fleener  ▼.  State,  58  Ark.  98,  23  S. 
W.  1 ;  Dotson  v.  State,  51  Ark.  119,  10  S. 
W.  18;  Rltter  v.  State,  TO  Ark.  472,  69  S. 
W.  262.  The  views  we  shall  hereinafter  ex- 
press render  a  more  extended  discussion  of 
the  indictment  useless.  Was  the  defendant 
guilty  as  charged  In  the  indictment? 

This  court  has  frequently  held  that  the 
vendee  of  personal  property,  sold  on  condi- 
tion that  the  title  shall  remain  in  the  vendor 
until  the  purchase  money  is  paid,  acquires 
an  interest  in  such  property,  which  he  may 
sell  or  mortgage;  Phillips  y.  HoUenberg  Mu- 
sic Co.,  82  Ark.  9,  99  S.  W.  1105;  Sunny 
South  Lumber  Co.  ▼.  Nelmeyer  Lumber  Co., 
63  Ark.  269,  38  S.  W.  902,  and  cases  cited. 
In  discussing  the  question  in  the  case  of 
Phillips  V.  Hollenberg  Music  Co.,  supra,  in 
regard  to  the  sale  of  a  piano,  the  court  said : 
"The  obligation  of  the  appellant  to  pay  the 
purchase  money  became  absolute  upon  the 
delivery  of  the  piano,  and  was  not  condition- 
ed upon  the  vesting  of  the  title  in  the  pur- 
chaser." In  the  case  of  Dedman  t.  Earle,  52 
Ark.  164,  12  S.  W.  830,  where  the  subject  of 
the  conditional  sale  was  a  mule,  the  court 
said:  "He  [referring  to  the  purchaser]  did 
not  become  a  mere  custodian  of  the  mule. 
He  had  a  right  to  sell  him  at  such  a  profit 
as  he  could  make."  In  the  case  of  Krause  v. 
Commonwealth,  93  Pa.  418,  89  Am.  R^.  762, 
the  syllabus  is  as  follows:  "The  owner  of 
horses  delivered  them  to  defendant  under  an 
agreement  that  the  defendant  was  to  buy 
them;  the  horses  to  remain  the  property  of 
the  owner  till  paid  for,  and  to  be  returned 
at  a  specified  period  if  not  paid  for.  The  de- 
fendant refused  to  pay  for  them,  or  to  return 
them.  Held  not  larceny,  nor  larceny  by  a 
bailee."  In  discussing  a  similar  statute  of 
that  state  (Act  March  31,  1860  [P.  L.  409]  | 
108),  the  court  said:  "The  term  'bailee'  is 
one  to  be  used,  not  in  its  large,  but  in  its 
limited,  sense,  as  including  simply  those  bail- 
ees who  are  authorized  to  keep,  to  transfer, 
or  to  deliver,  and  who  receives  the  goods 
bona  fide,  and  then  fraudulently  converts. 
Where  It  does  not  appear  that  a  fiduciary 
duty  is  Imposed  on  the  defendant  to  return 
the  specific  goods  of  which  the  alleged  tmll- 
ment  is  composed,  a  bailment  under  the  stat- 
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ute  18  not  constituted.  Wbart  Crlm.  Law 
(Sth  Ed.)  i  1855." 

The  court  said:  "A  delivery  of  cbattels 
upon  a  sale  made  on  condition  that  tlie  title 
shall  pass  upon  payment  of  the  purchase 
money  at  a  future .  day  is  something  more 
than  a  bailment  It  gives  the  buyer  a  con- 
ditional title."  So,  in  the  present  case,  the 
payment  of  the  purchase  money  -would  have 
been  a  complete  performance  of  the  contract 
Settles  was  not  bound  to  return  the  identical 
property.  He  was  something  more  than  a 
bailee.  He  had  an  interest  which  he  could 
sell  or  mortgage.  Hence  we  conclude  that 
Settles  was  not  a  bailee  within  the  meaning 
of  section  1839,  Kirby's  Dig.,  under  which 
the  Indictment  wa«  found,  and  that  there 
•was  no  evidence  which  would  warrant  the 
Jury  in  finding  a  verdict  of  guilty. 

Therefore  the  judgment  will  be  reversed, 
and  the  cause  remanded. 


SMITH  V.  SC»TT  et  al, 
(Supreme  Court  of  Arkansas.     Nov.  1,  1900.) 

1.  HouEsmAD  (I  143*)  — Rioars  of  Minob 
aHii.D]tBn. 

Under  Const,  art  9,  S§  6,  10,  providing  that 
the  homestead  inures  to  the  beneSt  of  the  minor 
children  at  the  death  of  the  parent,  a  homestead, 
at  the  death  of  the  father,  inures  to  his  minor 
children,  and  their  right  to  share  with  their 
mother  becomes  a  vested  interest  at  that  time, 
bo  tliat  during  minority  the  mother  has  no  ab- 
solute dominion  over  it,  and  a  sale  by  her  under 
order  of  the  prol>ate  court  after  she  has  aban- 
doned the  homestead  and  acquired  a  new  one  in 
a  sister  state  is  void  as  against  the  children. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec  Dig.  8  143.*] 

2.  Limitation  or  Actions  (|  127*)— Auend- 

MXNT  OF   Pl,KADIN08. 

Where  the  complaint,  in  ejectment  against 
■evetal  defendants  for  a  specified  tract  and  other 
land,  alleged  that  plaintiffs  were  the  owners  of 
the  tract  specified  and  other  land,  and  that  de- 
fendants were  in  the  unlawful  possession  there- 
of, an  amended  complaint  eliminating  the  other 
land  and  the  defendants  in  possession  thereof, 
and  confining  the  action  to  the  specified  tract  and 
the  defendant  in  possession  thereof,  did  not 
change  the  cause  of  action,  and  that  the  amend- 
ment was  filed  after  the  running  of  limitations 
did  not  defeat  the  action. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.   |{  543-647;    Dec  Dig.  f 

3.  Limitation  of  Actions  (|  44*)— Accbuai. 
OF  Right  of  Action— Adui,t  Heibs— Home- 
BIKAD  OF  HiNOB  Heibs— Effect. 

As  adult  heirs  have  no  rieht  to  the  posses- 
sion of  the  homestead  of  the  aecedent  until  the 
termination  of  the  homestead  of  a  minor  heir, 
which  occurs  on  his  reaching  full  age,  limita- 
tions within  which  to  sue  for  the  possession  of 
the  homestead  do  not  begin  to  run  until  the 
homestead  right  of  the  mmor  heir  ceases. 

[E}d.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  {  44.*] 

4.  Appeal  and  Ebbob  (8  930*)  —  Vebdict — 

PBBStmPTIONS. 

In  the  alwence  of  an  abstract  setting  forth 
the  evidence,  the  court  on  appeal  must  assume 


that  there  was  evidence  sufficient  to  uphold  the 
verdict  rendered  on  correct  instructions. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  }  980.*] 

5.  Appeal  and  Ebbob  (§  928*)— Insibuctions 

— Pbesumptionb. 

In  the  absence  of  an  abstract  of  the  evi- 
dence, the  court  on  appeal  must  presume  that 
the  Instructions  given  were  based  on  the  evi- 
dence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3749-3754;  Dec.  Dig.  i 
92&*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; George  W.  Hays,  Judge. 

Ejectment  by  Dan  Scott  and  others  agalnrt 
A.  W.  Smith.  From  a  judgment  for  plain- 
tlffs,  defendant  appeals.     Affirmed. 

This  is  an  ejectment  suit  instituted  on  Hie 
9th  day  of  August  1906,  in  the  Columbia 
circuit  court  by  the  appellees,  Dan  Scott  et 
al.,  against  the  appellant  A.  W.  Smith,  to 
recover  possession  of  certain  lands  in  Co- 
lumbia county.  Ark.  The  appellees  claim 
title  to  this  land  through  their  father,  Wil- 
liam Scott  who  died  the  owner  and  occupy- 
ing same  as  bis  homestead  in  October,  1883. 
At  the  time  of  his  death  appellees  were 
minors.  Soon  after  their  father's  death, 
their  mother,  Fannie  R.  Scott  moved  to 
Louisiana  and  acquired  land  and  established 
a  home  for  herself  and  children  there.  She 
moved  to  Louisiana  with  no  Intention  of  re- 
turning to  Arkansas  to  live.  On  the  11th 
day  of  November,  1885,  the  probate  court 
of  Columbia  county.  Ark.,  made  an  order 
vesting  title  to  the  land  in  controversy 
(which  was  the  land  occupied  as  a  home- 
stead by  William  Scott  at  the  time  of  his 
death)  in  bis  widow,  Fannie  R.,  and  the 
minor  children.  Fannie  R.  Scott  deeded  the 
land  to  J.  C.  Qreen  on  March  13,  1886,  and 
Oreen  deeded  the  land  to  appellant  Smith, 
on  the  25th  of  April,  1894.  Appellant  claims 
title  through  his  deed  from  Oreen  deraigned 
as  above. 

Stevens  &  Stevens  and  J.  E.  Hawkins,  for 
appellant    McKay  &  Lile,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  IJader  sections  6  and  10,  art  9, 
of  the  (Constitution,  appellees,  at  the  death 
of  their  father,  acquired  homestead  rights 
in  the  land  in  controversy  of  which  their 
mother,  the  widow,  could  not  deprive  them 
by  establishing  another  home  and  by  selling 
the  one  occupied  by  the  husband  and  father, 
at  the  time  of  his  death.  The  homestead 
of  the  minors  in  the  land  in  controversy  In- 
ured to  them  through  the  death  of  their 
father.  Section  10,  art  9,  supra.  The  aban- 
donment by  the  widow  and  mother  of  the 
interest  which  she  acquired  In  the  same 
homestead  by  the  death  of  her  husband  in 
no  manner  affected  the  rtghts  of  the  appel- 
lees, the  minor  children.  The  right  to  share 
It  equally  and  to  one-half  of  the  rents  and 
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profits  thereon  became  a  vested  Interest  In 
the  children  upon  the  death  of  their  father. 
During  minority  the  widow  and  mother 
could  share  it  equally  with  the  children;  but 
she  had  no  absolute  control  or  dominion 
over  it  At  the  time  the  probate  court  de- 
clared the  widow  the  owner  of  the  land  in 
controversy,  and  at  the  time  she  conveyed 
same  to  Green,  the  appellees  had  no  home- 
stead rights  In  the  home  of  their  mother  in 
Louisiana.  Their  homestead  in  that  land 
could  only  inure  at  the  death  of  their  mother. 
Section  10,  art.  9,  Const,  supra.  So  the 
question  of  inconsistent  homestead  rights 
Is  not  before  us.  The  only  homestead  rights 
they  had  at  the  time  the  order  of  the  probate 
court  was  made  were  in  the  land  In  con- 
troversy. Having  homestead  rights  In  this 
land  at  the  time  of  such  order.  It  follow? 
that  same  was  void,  and  appellant  there- 
fore acquired  no  title.  Sansom  v.  Harrell, 
51  Ark.  429.  11  S.  W.  683;  Harrison  v. 
Lamar,  33  Ark.  827.  See,  also.  Grimes  v. 
Luster,  73  Ark.  266,  84  S.  W.  223,  108  Am. 
St.  Rep.  34,  for  review  of  homestead  cases, 
and  discussion  of  inconsistent  rights  of 
homestead. 

Second.  Appellant  pleads  the  statutes  of 
limitations  of  three  and  seven  years.  The 
youngest  child  of  William  Scott  was  21  years 
of  age  April  21,  1904.  This  suit  was  insti- 
tuted August  9,  1906,  against  appellant  and 
others  for  the  recovery  of  the  land  In  con- 
troversy and  other  lands,  and  for  $1,500  dam- 
ages for  the  detention  thereof.  January  10, 
1908,  appellees  amended  their  -complaint 
dismissing  the  action  as  to  all  the  defendants 
except  appellant,  and  as  to  all  the  lands  ex- 
cept the  land  In  controversy,  and  praying 
for  the  possession  of  this  and  for  damages 
for  the  detention  thereof  in  the  sum  of  $1,- 
500.  Appellant  contends  that  the  amend- 
ment to  the  complaint  was  tantamount  to 
the  bringing  of  a  new  suit  against  appel- 
lant, and  that  therefore  the  suit  should  date 
from  the  filing  of  the  amendment,  January 
10,  1908;  but  we  are  of  the  opinion  that 
the  amendment  did  not  change  the  cause  of 
action.  The  suit  still  remained  a  suit  by 
appellees  against  appellant  for  the  land  in 
controversy.  The  original  complaint,  al- 
though it  included  other  lands  and  was 
against  other  parties,  also  Included  the  tract 
In  controversy,  and  was  against  appellant 
The  amendment  did  not  allege  that  appel- 
lant held  by  any  other  or  different  title  than 
that  set  up  In  the  complaint  before  It  was 
amended.  The  complaint  before  amendment 
was  not  a  suit  "for  several  distinct  parcels 
of  land  in  possession  of  several  defendants 
each  claiming  for  himself,"  as  appellant 
contends.  The  complaint  before  amendment 
was  simply  a  suit  In  ejectment  against  sev- 
eral defendants,  including  appellant,  for  the 
tract  of  land  In  controversy,  and  other  lands, 
alleging  that  the  appellees  were  the  owners 
of  all  the  land  Including  the  tract  In  contro- 


versy, and  that  the  defendants.  Including 
appellant,  were  in  the  unlawful  possession 
thereof.  A  mistake  as  to  the  other  tracts 
of  land  and  as  other  defendants  being  In 
possession  of  the  tract  in  controversy  did 
not  alter  the  case  as  to  the  tract  in  suit,  and 
as  to  appellant  being  In  possession  of  that 
tract  Correcting  the  mistake  by  an  amend- 
ment to  the  complaint  dimlnating  the  de- 
fendants and  the  lands  that  should  not 
have  been  embraced  In  the  complaint  In 
the  first  place  did  not  change  the  cause  of 
action  as'  to  the  tract  that  was  sued  for  and 
the  party  who  was  really  In  possession  there- 
of. The  allegations  of  the  original  complaint 
as  to  the  tract  In  suit  and  as  to  the  ap- 
pellant being  In  the  unlawful  possession 
thereof  were  not  changed  by  the  amend- 
ment The  suit  as  to  the  tract  in  controver- 
sy was  therefore  brought  within  three  years 
after  the  youngest  child  became  of  age.  As 
to  the  appellees  who  were  adults  at  the 
time  the  youngest  child  became  of  age,  the 
statute  of  limitation  of  seven  years  does 
not  bar  them,  for  this  statute  did  not  begin 
to  run  against  them  until  the  termination  of 
the  homestead  of  the  youngest  child.  Their 
right  of  entry  to  the  land  in  controversy 
did  not  accrue  till  the  homestead  right  of 
the  youngest  child  ceased.  Kessinger  v. 
WUson,  53  Ark.  400,  14  S.  W.  96,  22  Am. 
St  Rep.  220;  Gannon  v.  Moore,  83  Aik.  196, 
104  S.  W.  139;  Harris  v.  Brady,  87  Ark. 
428,  112  S.  W.  974.  The  homestead  of  the 
widow  in  the  land  In  controversy  terminat- 
ed upon  her  abandonment  thereof  soon  aft- 
er her  husband's  death.  Appellees  there- 
fore are  not  barred  by  any  statutes  of  lim- 
itation. 

Third.  The  court  submitted  the  question 
of  betterments,  rents  and  taxes  upon  correct 
instructions.  Appellant  does  not  abstract 
the  evidence  on  these  questions.  In  the  ab- 
sence of  an  abstract  setting  forth  the  evidence 
pro  and  con,  we  must  assume  that  there 
was  evidence  sufficient  to  uphold  the  ver- 
dict Appellant  sets  forth  In  his  brief  a 
statement  of  the  improvements  made  by  him 
and  of  the  taxes  paid,  and  a  statement  as 
to  the  value  of  the  rents  since  the  filing  of 
the  complaint;  but  he  does  not  cite  us  to 
the  page  of  the  transcript  where  the  evi- 
dence supporting  this  statement  is  to  be 
found,  and  he  makes  no  statement  as  to 
what  the  rental  value  of  the  land  was  for 
three  years  next  before  the  commencement 
of  the  suit  The  coiurt  correctly  instructed 
the  Jury  to  consider  this.  Brown  v.  Nehons, 
86  Ark.  386,   112  S.   W.  373;    Schofield   v. 

Rankin,    124  S.  W.  .     In  the  absence  of 

an  abstract  of  the  evidence  showing  to  the 
contrary,  we  must  presume  that  the  instruc- 
tions were  based  upon  the  evidence,  and 
that  the  verdict  had  sufllclent  evidence  to 
warrant  the  jury  in  its  finding. 

There  Is  no  error. 

Affirmed. 
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BAILBY  et  al.  v.  O'NEAL  et  al. 
(Supreme  Court  of  Arkansas.     Not.  8,  1909.) 

1.  CoBPORATioNS  (I  349*)— Liability  of  Of- 
ficers— Actions  by  Ckeditobs. 

Under  Kirby's  Dig.  H  S41,  848,  869,  862- 
864,  providing  that  the  business  of  a  cori>ora- 
tion  snail  be  managed  by  the  directors,  and  mak- 
ing the  officers  of  a  corporation  who  intention- 
ally neglect  to  comply  with  the  statutes  or  to 
perform  the  duties  required  of  them  jointly  and 
severally  liable  for  the  debts  of  the  corporation 
contracted  during  the  period  of  such  neglect, 
etc.,  the  directors  of  a  corporation  are  liable  for 
debts  contracted  during  the  period  of  their  fail- 
ure to  perform  their  duties  and  the  creditors 
may  sue  them  therefor,  though  the  corporation 
is  in  the  hands  of  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1450,  1462;   Dec.  Dig.  {  349.»] 

2.  Banks  and  Bankinq  {§  54*)— Liability 
OF  Officebs. 

Kirby's  Dig.  fj  841,  863,  864,  providing 
that  the  business  of  every  corporation  shall  be 
managed  by  the  directors,  and  making  the  of- 
ficers of  a  corporation  who  intentionally  neglect 
to  comply  with  the  statutes  and  to  perform  the 
duties  required  of  them  jointly  and  severally  lia- 
ble for  the  debts  of  the  corporation  contracted 
during  the  period  of  such  negligence,  etc.,  re- 
quire the  directors  of  a  corporation  to  perform 
the  functions  required  of  them  by  statute,  com- 
mon usage,  and  the  by-laws,  and  the  directors  of 
a  banking  corporation  who  appoint  a  cashier 
cannot  thereby  divest  themselves  of  the  duty  of 
general  supervision  and  control  and  cannot  rely 
entirely  on  the  good  faith  and  judgment  of  the 
cashier,  but  they  must  themselves  manage  the 
affairs  of  the  bank,  so  that  where  the  directors 
of  a  bank  knowingly  allowed  the  cashier  to  lend 
to  one  man  and  his  various  enterprises  without 
substantial  security  sums  largely  in  excess  of 
the  capita]  stock  of  the  bank  and  to  continue 
that  course  of  dealing  for  a  period  of  several 
years,  resulting  in  the  insolvency  of  the  bank, 
the  directors  were  personally  liable  to  creditors 
becoming  such  during  such  period. 

[Dd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  92,  94 ;  Dec.  Dig.  {  54.*] 

3.  Appeal  and  Ebbob  (S  1061*)— Habuless 
Ebbob  —  Ebboneous  Adkission  of  Evi- 
dence. 

Where  the  competent  evidence  authorized 
the  act  of  the  court  in  directing  a  verdict,  error 
in  mling  on  other  evidence  was  not  prejudicial. 
[Bd.  Note. — For  other  canes,  see  Appeal  and  Er- 
ror. Cent  Dig.  §S  4161-4170;  Dec.  Dig.  §  1051.*] 

Api)eal  from  Circuit  Court,  Independence 
County;  Frederick  D.  Fulkerson,  Judge. 

Consolidated  actions  by  W.  R.  O'Neal  and 
S.  Helneman  against  A.  B.  Bailey  and  oth- 
ers. From  a  judgment  for  plaintiff  In  each 
action,  defendants  appeal.     Affirmed. 

Stuckey  &  Stuckey,  Gustave  Jones,  S.  D. 
Campbell,  and  Morris  M.  Cohn,  for  appel- 
lants. 

HART,  3.  W.  R.  O'Neal  and  S.  Heineman 
brought  separate  suits  In  the  Jackson  circuit 
court  against  A.  D.  Bailey,  George  W.  Beck- 
er, Thomas  J.  Graham,  J.  M.  Jones,  Joseph 
M.  Stayton,  E.  P.  Shoffner,  and  T.  S.  Stephen. 
The  complaint  in  each  case  in  substance  al- 
lies: Diat  the  Bank  of  Newport  was  a 
corporation,  organized  under  the  laws  of  the 
state  of  Arkansas,  and  was  engaged  In  car- 


rying on  a  general  banking  business  at  New- 
port, Ark.  That  the  plaintiff  was  a  depositor 
in  said  bank,  and  that  the  defendants  were 
directors  thereof.  That  said  bank  became  in- 
solvent, and  on  the  20th  day  of  April,  1900, 
a  receiver  was  appointed  by  the  chancellor  °of 
Jackson  chancery  court  to  take  charge  of  Its 
affairs.  That  the  defendants  as  directors  of 
said  bank  intentionally  neglected  and  refus- 
ed to  perform  the  duties  required  of  them  by 
statute,  and  that  thereby  the  bank  became 
Insolvent  Wherefore  plaintiff  asks  judgment 
for  the  amount  due  him  as  a  depositor  of 
said  bank.  The  defendants  answered,  deny- 
ing any  liability  under  the  statutes.  The 
cases  were  consolidated  for  the  purpose  of 
trial  for  the  reason  that  they  were  causes 
of  a  like  nature  and  relative  to  the  same 
question.  See  Acts  1905,  p.  798.  On  petition 
of  the  defendants  a  change  of  venue  was 
granted  to  the  Independence  circuit  court 
The  cause  was  heard  before  a  jury,  and  at 
the  conclusion  of  the  testimony,  after  hear- 
ing the  argument  of  counsel  on  the  Instruc- 
tions, the  court  directed  the  jury  to  return 
a  verdict  in  favor  of  the  plaintiffs,  which  was 
accordingly  done.  Firom  the  judgment  ren- 
dered upon  the  verdict,  the  defendants  have 
appealed  to  this  court 

It  is  first  insisted  by  counsel  for  the  de- 
fendants that  the  plaintiffs  as  creditors  of 
the  bank  could  not  maintain  the  action,  but 
that  It  should  have  been  brought  by  the  re- 
ceivers. In  considering  this  question,  it  may 
be  well  to  set  out  all  our  statutes  that  may 
have  any  bearing  on  the  subject.  They  are 
the  sections  of  Kirby's  Digest,  which  read  as 
follows: 

Section  841:  "The  stock,  property,  affairs 
and  business  of  every  such  corporation  shall 
be  under  the  care  of,  and  shall  be  managed 
by  not  less  than  three  directors,  who  shall 
be  chosen  annually  by  the  stockholders,  at 
such  time  and  place  as  shall  be  provided  by 
the  by-laws  of  said  corporation,  and  shall 
hold  their  offices  for  one  year,  and  until 
others  shall  be  chosen  In  their  stead." 

Section  848:  "The  president  and  secretary 
of  every  corporation  shall  annually  make  a 
certificate  showing  the  condition  of  the  af- 
fairs of  the  corporation,"  etc. 

Section  859:  "If  the  president  or  secre- 
tary of  any  such  corporation  shall  neglect  or 
refuse  to  comply  with  the  provisions  of  sec- 
tion 848  and  to  perform  the  duties  required 
of  them  respectively,  the  persons  so  neglect- 
ing or  refusing  shall  jointly  and  severally  be 
liable  to  an  action  founded  on  this  statute, 
for  all  debts  of  such  corporation  contracted 
during  the  period  of  any  sudi  neglect  or  re- 
fusal." 

Section  862:  "If  the  directors  of  any  such 
corporation  shall  declare  and  pay  a  dividend 
when  the  corporation  Is  insolvent,  or  any 
dividend  the  payment  of  which  would  render 
It  so,  the  directors  assenting  thereunto  shall 


*For  other  cases  see  same  topic  and  ■ection  NUMBER  In  Dec.  A  Am.  Digs.  ISOT  to  date,  *  Reporter  Indexes 
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be  Jointly  and  severally  liable  In  an  action 
founded  on  this  statute  for  aU  debts  due 
from  any  such  corporation  at  the  time  of 
such  dividend." 

Section  863:  "If  the  president  directors 
or  secretary  of  any  su<A  corporation  shall  In- 
tentionally neglect  or  refuse  to  comply  with 
the  provisions  of  this  act,  and  to  perform  the 
duties  therein  required  of  them  respectively, 
such  of  them  as  so  neglect  and  refuse  shall 
be  Jointly  and  severally  liable.  In  an  action 
founded  on  this  statute,  for  all  the  debts  of 
such  corporation  contracted  during  the  period 
of  any  such  neglect  or  refusaL" 

Section  864:  "If  any  corporation,  organ- 
ized and  established  under  the  authority  of 
the  act,  shall  violate  any  of  Its  provisions, 
and  shall  thereby  become  Insolvent,  the  di- 
rectors ordering  or  assenting  to  such  viola- 
tion shall  be  Jointly  and  severally  liable,  in 
an  action  founded  on  this  statute,  for  all 
debts  contracted  after  such  violation  as  afore- 
said." 

In  construing  section  8S9,  this  court  has 
recognized  the  right  of  the  creditor  to  bring 
suit  against  the  officers  of  the  corporation. 
Nebraska  National  Bank  v.  Walsh,  68  Ark. 
433,  59  S.  W.  952,  82  Am.  St  Rep.  301; 
Beekman  Lbr.  Co.  v.  Ahem,  75  Ark.  lOT,  86 
S.  W.  842 ;  Myar  v.  Poe,  79  Ark.  465,  95  8. 
W.  1005;  Jones  v.  Harris,  90  Ark.  61,  117  S. 
W.  1077.  It  is  true  that  in  Fletcher  v.  Eagle, 
74  Ark.  685,  86  S.  W.  810,  100  Am.  St  Rep. 
100,  a  case  precisely  similar  to  the  one  at 
bar,  the  suit  was  brought  by  the  creditors  in 
the  name  of  the  receiver  of  the  bank,  but 
no  objection  was  made  on  that  account  and 
the  case  turned  on  other  issues.  In  the 
case  of  Beekman  Lumber  Co.  v.  Ahem,  su- 
pra, the  court  held  that  when  an  officer 
falls  to  file  the  annual  certificate  as  requir- 
ed by  section  848,  and,  upon  discovering  his 
oversight  flies  it  be  is  not  liable  for  debts 
thereafter  contracted  by  the  corporation  un- 
til he  makes  another  default  In  filing  another 
statement  The  reason  given  for  such  holding 
is  "that  it  was  the  intention  of  the  law  to 
make  It  to  the  Interest  of  the  officer  to  file 
bis  statement  at  as  early  a  day  as  possible, 
when  he  discovers  the  oversight"  The  ob- 
ject of  each  of  the  statutes  is  to  make  the 
officers  named  therein  liable  for  the  debts 
of  the  corporation  during  the  period  of  their 
neglect  Liable  to  whom?  Manifestly  to  the 
creditors  of  the  corporation;  for  any  other 
rule  would  Ignore  the  real  policy  of  the  stat- 
ute, which  is  for  the  protection  of  the  cred- 
itor. The  act  expressly  provides  that  the 
director  shall  be  liable  in  any  action  founded 
on  the  statute  for  certain  debts,  of  the  corpo- 
ration, and  it  plainly  means  that  be  is  lia- 
ble to  the  person  to  whom  the  debt  Is  due. 
In  each  of  the  sections  of  the  statute  above 
quoted  the  liability  Is  directly  to  the  creditor, 
and  not  to  the  corporation.  In  the  case  of 
Patterson  v.  Stewart,  41  Minn.  84,  42  N.  W. 
926,  4  L.  B.  A.  745,  16  Am.  St  Rep.  671,  the 
Supreme  Court  in  a  well-considered  opinion 


delivered  by  Mr.  Justice  Mitchell,  in  constru- 
ing a  similar  statute  of  the  state  of  Minneso- 
ta, expressly  held  that  a  right  of  action  Is 
given  to  the  creditor  directly  against  the  di- 
rectors, and  that  the  fact  that  the  affairs 
of  the  corporation  have  been  placed  in  the 
hands  of  a  receiver  neither  takes  away  nor 
suspends  this  right  of  action.  See,  also.  3 
Thompson  on  Corporations,  §  4265.  In  such 
cases  the  decision  reached  must  come  from 
the  terms  of  the  statutes  themselves.  Hence 
there  can  be  no  profit  In  reviewing  decisions 
based  upon  the  common  law,  or  upon  stat- 
utes, unlike  those  now  under  consideration. 

The  most  serious  question  In  this  case 
arises  upon  the  merits,  and  Is:  Did  the  court 
err  In  directing  a  verdict  for  the  plaintiff? 
In  considering  this  question  we  must  deter- 
mine whether  malfeasance  or  nonfeasance  on 
the  part  of  the  directors  Is  the  test  of  their 
liability.  This  action  Is  founded  on  sections 
863  and  864  of  our  statutes  quoted  above. 
The  statute  creates  the  duty  to  be  performed 
by  the  directors,  and  the  liability  that  at- 
taches for  a  failure  to  perform  that  duty. 
It  changes  the  rule  of  the  common  law,  and 
is  therefore  the  exclusive  test  of  liability. 
Hence  it  will  not  be  pertinent  or  useful  to 
consider  whether  the  defendants  are  liable 
at  common  law,  and  a  review  of  the  cases 
based  upon  the  conmion  law  or  upon  stat- 
utes essentially  different  from  our  statutes 
will  be  passed  by.  Our  statutes  In  question 
have  been  construed  by  this  court  In  the  case 
of  Fletcher  v.  Eagle,  74  Ark.  685,  86  S.  W. 
810,  109  Am.  St  Rep.  100.  Chief  Justice 
Hill,  who  delivered  the  opinion  of  the  court 
in  discussing  the  Instructions  given  in  the 
case,  said:  "The  circumstances  mentioned  in 
the  sixth  Instruction,  and  they  are  sustained 
by  the  evidence,  fully  authorized  the  directors 
to  have  implicit  confidence  In  England,  and 
Justified  their  selection  of  him  as  president; 
but  no  circumstances  Justify  directors  In  com- 
mitting the  management  of  the  bank  to  the 
president  further  than  the  duties  of  that  of- 
fice require.  No  matter  bow  honest  and 
capable  the  president  is,  the  directors  have 
their  duties  to  perform,  and  cannot  fall  to 
perform  them  because  their  confidence  la 
the  president  renders  them  unnecessary  in 
their  opinion.  It  was  their  duty  as  directors 
to  perform  the  functions  required  of  them  by 
statute,  common  usage,  and  the  by-laws  of 
the  corporation;  and  any  committal  of  man- 
agement to  the  president  which  meant  a  non- 
fulfillment of  their  duties  as  directors  was 
negligence  for  which  they  are  liable,  provid- 
ed other  facts  fixing  their  liability  were  pres- 
ent See,  also,  Patterson  v.  Stewart  suprtu 
Section  841  requires  that  the  affairs  and  busi- 
ness of  the  corporation  shall  be  under  the 
care  of,  and  shall  be  managed  by,  the  di- 
rectors of  such  corporation. 

By  law  certain  duties  also  devolve  upon 
the  cashier  of  a  bank.  The  cashier  and  di- 
rectors of  a  bank  stand  in  a  reciprocal  re- 
lation to  each  other.    The  duties  of  a  cash- 
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ler  are  rather  exectitlve,  and  those  of  the  di- 
rectors administrative.  They  have  the  pow- 
ed  to  appoint  a  cashier,  and  to  confer  upon 
him  the  powers  and  duties  usually  exercised 
In  such  an  office;  but  they  cannot  divest 
themselves  of  the  duty  of  general  supervi- 
sion and  control.  They  must  not  be  mere 
figureheads,  and  may  not  confide  the  excln- 
slve  management  of  the  aflfairs  of  the  bank 
to  the  cashier.  They  cannot  rely  entirely  on 
his  good  faith  and  Judgment:  and  thereby 
escape  liability.  In  short,  the  law  by  posi- 
tive enactment  makes  it  the  duty  of  the  di- 
rectors to  manage  the  affairs  of  the  corpora- 
tion; and  they  cannot  discharge  that  duty 
by  delegating  it  to  another  person.  Sections 
863  and  864  do  not  make  the  directors  liable 
for  a  single  act  of  negligence  however  in- 
consequential, but  they  make  them  liable  for 
a  series  of  connected  acts  of  negligence  con- 
tinued for  such  a  length  of  time  as  It  must 
be  inferred  that  their  acts  of  negligence  were 
intentional.  Tested  by  this  rule,  we  are  of 
the  opinion  that  the  evidence  in  this  case 
considered  in  its  most  favorable  light  to  the 
defendants  renders  them  liable  under  our 
statutes.  The  testimony  taken  In  the  case 
was  very  voluminous,  and  embraced  a  vast 
amount  of  details  in  connection  with  the  con- 
duct of  the  affairs  of  the  bank.  Having 
reached  the  conclusion  that  the  undisputed 
evidence  In  the  case  makes  the  directors  lia- 
ble, It  win  not  be  necessary  to  abstract  all  of 
the  testimony,  but  only  to  state  the  sub- 
stance of  that  part  of  it  that  goes  to  fix  the 
liability  of  the  defendants. 

The  Bank  of'  Newport  was  organized  in 
1899,  with  a  capital  stock  of  $50,000,  60  per 
cent,  of  which  was  paid  up,  for  the  purpose 
of  doing  a  general  banking  business.  It 
conducted  Its  business  as  a  bank  until  the 
30th  day  of  April,  1906,  at  which  time  it  ap- 
plied to  the  chancellor  of  the  Jackson  chan- 
cery court  in  vacation  for  a  receiver,  stat- 
ing In  Its  petition  therefor  that  It  was  Insol- 
vent. Alcorn  Ferguson  and  T.  D.  Einman 
were  appointed  receivers.  At  the  time  of  its 
application  for  a  receiver  the  plaintiffs  were 
depositors  of  the  bank  and  the  defendants 
were  Its  directors.  Almost  from  its  incep- 
tion C  B.  Kelley  and  the  Eelley  Lumber  Com- 
pany, of  which  he  was  the  principal  stock- 
holder, were  the  principal  borrowers  from 
the  bank.  The  indebtedness  of  the  Kelley 
Lumber  Company  and  the  various  other  sub- 
sidiary corporations  chiefly  owned  by  C.  B. 
Kelley  increased  their  debt  to  the  bank  by 
progression.  In  the  statement  for  1902  the 
indebtedness  of  the  Kelley  companies  to  the 
bank  had  increased  to  over  $70,000.  The 
statement  for  1908  shows  the  amount  to  ex- 
ceed $120,000.  For  1904  the  bank's  state- 
ment shows  that  it  had  increased  to  $157,415, 
and  for  1905  it  had  reached  the  sum  of  $162,- 
197.43.  The  condition  of  the  bank  on  April 
28,  1906,  the  time  of  its  failure,  in  short,  was 
as  follows :  llabiliUes,  $241,684 ;  assets,  $324,- 
154.44 ;  KeUey  indebtedness,  $174,646.94.  The 


Kelley  indebtedness  was  never  secured  by 
anything  except  the  stock  of  the  various  com- 
panies. In  September,  1903,  it  had  reached 
the  sum  of  $80,000.  V.  Y.  Cook,  then  one  of 
the  directors  of  the  Imnk,  began  to  complain 
of  this  increase,  and  ordered  It  stopped.  In 
November  of  that  year  he  resigned.  All  the 
directors  knew  that  the  Kelley  Indebtedness 
was  rapidly  Increasing,  and  that  no  security 
other  than  the  stock  of  the  companies  was 
behig  given  to  the  bank.  They  knew  that  the 
Kelley  Lumber  Company  was  in  the  busi- 
ness of  running  a  sawmill,  and  that  the  abil- 
ity to  pay  the  debt  depended  upon  the  profits 
of  the  business.  All  of  the  directors  had  been 
in  office  since  1903,  and  most  of  them  for  sev- 
eral years  prior  to  that  time.  They  all 
knew  and  recognized  the  hazard  of  the  enter- 
prise engaged  in  by  Kelley.  They  talked  over 
the  situation  in  1903,  and  knew  that  the  debt 
was  being  rapidly  Increased.  They  knew  that 
prospects  of  paying  the  Kelley  indebtedness 
depended  entirely  upon  the  profits  to  be 
made  by  the  companies.  They  knew  that  the 
failure  of  the  bank  would  cause  the  failure 
of  the  Kelley  corporations,  and  must  have 
known  that,  If  the  Kelley  companies  Increas- 
ed their  Indebtedness,  it  would  mean  the  In- 
solvency of  the  bank.  They  say  they  relied 
entirely  In  the  matter  upon  the  cashier.  No 
more  than  one-half  of  the  subscribed  cap- 
ital stock  was  ever  paid  up.  Here  we  have 
the  anomalous  condition  of  directors,  whose 
duty  It  was  to  manage  the  affairs  of  the 
bank,  allowing  the  cashier  to  lend  to  one 
man  and  his  various  enterprises  without  se- 
curity sums  of  money  largely  In  excess  or 
the  capital  stock  of  the  bank,  and  to  con- 
tinue that  course  of  dealing  for  a  period  of 
several  years.  In  1903  the  debt  had  been  In- 
creased to  $80,000.  With  a  knowledge  of 
this  fact,  they  still  permitted  the  cashier  to 
pursue  the  same  reckless  course  of  dealing, 
so  that  at  the  time  of  the  failure  of  the 
bank  the  Indebtedness  had  been  increased 
to  the  sum  of  $174,646.94.  The  Inevitable  re- 
sult of  such  management  of  the  affairs  of 
the  bank  was  the  Insolvency  of  the  bank  and 
of  the  Kelley  Lumber  Company  and  its 
subsidiary  corporations.  Reasonable  minds 
could  come  to  no  other  conclusion,  and  the 
defendants  must  be  presumed  to  have  in- 
tended the  natural  and  probable  consequence 
of  such  acts  of  negligence  on  their  part 
which  continued  for  a  period  of  several  years 
and  to  have  assented  to  the  negligent  acts  of 
the  cashier.  To  hold  otherwise  would  be  to 
say  that  the  statute  imposes  no  duty  on  the 
directors  other  than  to  elect  a  cashier  whom 
they  believe  to  be  competent,  and  then  to 
turn  over  to  him  the  management  of  the 
bank.  Such  was  not  the  Intention  of  our 
lawmakers.  They  prescribed  certain  posi- 
tive duties  upon  the  directors,  and  Imposed 
certain  liabilities  upon  them  for  the  Inten- 
tional neglect  of  thtse  duties,  and  for  assent- 
ing to  such  violation  whereby  the  corporation 
becomes  insolvent;   and  we  are  of  the  opln- 
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Ion  tbat  the  facto  and  circumstances  In  tbls 
case  will  lead  all  fair-minded  men  to  believe 
that  the  directors  must  have  known  that  their 
neglect  of  their  duties  would  lead  to  the  in- 
solvency of  the  bank.  Therefore  there  was 
no  question  of  fact  to  be  submitted  to  the 
Jury,  and  the  trial  court  was  right  In  direct- 
ing a  verdict  for  the  plaintiffs. 

Having  reached  this  conclusion  from  the 
evidence,  admittedly  competent,  it  is  not  nec- 
essary to  review  the  assignments  of  error  In 
regard  to  the  admission  and  exclusion  of  evi- 
dence; for  no  prejudice  could  have  resulted 
to  the  defendants  In  that  regard. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  will  be  affirmed. 


DERRICK  ▼.  STATE. 
(Supreme  Court  of  AAansas.     Oct.  18,  1909.) 

1.  CiuuiNAL    Law    (|    1153*)— Appeai^Dis- 

CBETION  OF  TbiAL  COUBT. 

The  allowing  of  leading  questions  by  the 
state's  attorney  m  examining  a  witness  is  not 
reversible  error  unless  the  trial  judge  abused 
his  discretion. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3064;    Dec.  Dig.  §  llo3.*] 

2.  Witnesses  (§  380*)  —  Impeachment  —  In- 
consistent Statements. 

Where  the  state's  attorney  is  surprised  at 
the  testimony  of  a  witness  called  by  him,  he 
may  examine  the  witness  aa  to  his  testimony 
before  the  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1219;   Dec.  Dig.  $  380.*] 

3.  Criminai,  Law   (J    715*)  —  Abgument   or 
Counsel. 

Where,  on  a  trial  for  assault  with  intent 
to  kill  by  cutting  with  a  knife,  accused  made  no 
denial  as  to  the  number  of  times  he  cut  prose- 
cutor, nor  as  to  the  places  where  the  wounds 
were  inflicted,  and  prosecutor  identified  the 
coat  worn  by  him  at  the  time  of  the  assault,  it 
was  not  Improper  for  the  state's  attorney  to  re- 
fer, in  his  closing  argument,  to  the  coat,  and 
hold  it  before  the  Jury  commenting  on  its  ap- 
pearance, though  It  was  not  formally  Introduced 
in  evidence. 

[Bd.  Note. — For  other  cases,  see  Criminai 
Law,  Cent.  Dig.  {  1666;   Dec.  Dig.  {  715.*] 

4.  Cbiminal  Law  (|  1171*)— Appeal— Habm- 

LESS    EBBOB. 

Where,  on  a  trial  for  assault  with  intent 
to  kill  by  cutting  with  a  knife,  the  evidence 
showed  that  accused  cut  prosecutor  nine  times, 
once  after  he  was  down,  and  continued  the 
assault  until  a  third  person  iuterfered,  the  In- 
accuracy of  the  argument  of  the  state's  attor- 
ney that  the  proof  showed  that  accused  tried 
to  cut  prosecutor's  throat  after  he  was  on  the 
ground  was  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  3127;  Dec  Dig.  f 
1171.*] 

5.  Cbiminal  Law   (|  823*)— Instbtjctions— 
Misleading  Instructions. 

Where,  on  a  trial  for  assault  with  intent 
to  kill,  the  court  charged  on  all  the  degrees  of 
assault,  and  stated  that,  if  the  jury  bad  rea- 
sonable doubt  of  accused's  Intention  to  kill, 
they  should  acquit  him  of  that  charge  and  then 
consider  aggravated  assault,  etc.,  referring  In 
turn  to  all  the  degrees  of  assault,  a  charge  that 
insulting  language  did  not  justify  an  assault. 


and  that  If  accused  assaulted  prosecutor  be- 
cause of  Insulting  language  used  by  prosecutor 
the  Jury  would  find  accused  guilty  "as  charged 
in  the  indictment,"  was  not  misleading  as  leav- 
ing it  open  to  the  Jury  to  find  accused  guilty  of 
the  higher  crime  without  finding  the  specific 
intent  to  kill. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  f  823.*] 
6.  Homicide  (§  96*)— Assault  with  Intent 

10  Kill— Self-defense. 

The  Jury,  In  considering  whether  one 
charged  with  assault  with  intent  to  kill  acted  in 
self-defense,  should  consider  the  physical  facts 
and  circumstances  connected  with  the  assault, 
the  condition  of  prosecutor  as  to  being  drunk  or 
sober,  and  the  nature  and  extent  of  the  wounds 
Inflicted  by  accused,  with  all  the  other  facts 
shown  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  96.*] 

Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court  Monroe  Coun- 
ty; Eugene  Lankford,  Judge. 

Sam  Derrick  was  convicted  of  assault  with 
Intent  to  kill,  and  he  appeals.     Affirmed. 

H.  A.  Parker,  for  appellant  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  O.  3.  Appellant  was  indict- 
ed for  assault  with  intent  to  kill,  and  was 
convicted  of  that  offense.  The  alleged  offense 
consisted  of  cutting  one  Newton  with  a 
pocketknife.  The  testimony  shows  that  he 
cut  Newton  nine  times,  two  or  three  of  the 
wounds  inflicted  being  serious  ones,  and  the 
last  was  inflicted  after  Newton  fell  to  the 
ground.  Newton  was  intoxicated  at  the  time, 
and  does  not  pretend  to  remember  all  that 
occurred,  but  relates  a  good  deal  that  he 
says  he  remembers.  Suffice  it  to  say  that  the 
testimony  which  he  gave  at  the  trial  of  the 
case  was  sufficient  to  make  out  a  case  of  as- 
sault with  intent  to  kill  against  appellant. 
The  testimony  Introduced  by  appellant  was 
sufficient.  If  It  bad  been  accredited  by  the 
Jury,  to  reduce  the  offense  below  the  crime 
of  assault  with  Intent  to  kill;  but  it  is 
doubtful  that  his  own  testimony  is  sufficient 
to  show  that  be  was  Justifled  in  cutting 
Newton  as  he  did,  for  It  is  probable,  even  ac- 
cording to  his  own  version  of  the  facts,  tbat 
he  continued  to  cut  Newton  after  the  neces- 
sity therefor,  in  what  appeared  to  him  to 
be  his  own  defense,  ceased. 

Appellant,  In  his  motion  for  new  trial  and 
in  oral  argument  of  his  counsel  before  this 
court,  attacks  the  method  of  the  state's  at- 
torney In  examining  witnesses ;  but  we  do  not 
find  that  his  grounds  of  attack  are  fully 
borne  out  by  the  record.  It  is  true  that  there 
are  some  leading  questions  asked;  but  this 
Is  not  reversible  error  without  an  abuse  be- 
ing shown  of  discretion  of  the  trial  Judge  In 
regulating  and  controlling  the  examination 
of  witnesses.  Traylor  t.  State,  80  Ark.  617, 
06  S.  W.  505. 

The  propriety  of  the  conduct  of  the  state's 
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attorney  Is  also  challenged  In  asking  one 
of  his  witnesses,  who  appeared  to  be  an  nn- 
willlng  one,  as  to  his  testimony  before  the 
grand  jury,  and  In  producing  the  minutes 
of  the  grand  Jury  and  examining  the  wit- 
ness as  to  same.  There  was  no  impropriety 
in  this,  for,  if  the  prosecuting  attorney  was 
surprised  at  the  testimony  of  his  witness, 
he  had  a  right  to  examine  him  as  to  what 
his  testimony  before  the  grand  jury  had  been. 

The  coat  said  to  have  been  worn  by  New- 
ton when  he  was  cut  was  handed  to  him 
while  on  the  witness  stand,  and  he  Identified 
It  It  was  not  formally  offered  in  evidence; 
but  in  his  closing  argument  the  state's  attor- 
ney referred  to  the  coat  and  held  it  before 
the  jury,  commenting  upon  Its  appearance. 
This  was  objected  to  by  appellant  and  as- 
signed as  error.  After  the  coat  was  identi- 
fied as  the  one  worn  by  Newton,  it  was  not 
improper  for  ,the  prosecuting  attorney  to 
refer  to  It  In  argument,  although  it  had  not 
been  formally  offered  in  evidence.  Appellant 
had  an  opportunity  to  cross-examine  New- 
ton concerning  the  coat  If  he  desired  to  do 
so,  or  he  could  have  introduced  any  other 
testimony  to  show  that  it  was  not  the  coat 
worn  by  Newton.  He  contented  himself  mere- 
ly with  an  objection  to  the  state's  attorney 
making  reference  to  the  coat  in  his  argu- 
ment. We  can  really  see  no  hurtful  effect 
anyway,  in  the  reference  to  the  coat,  as  all 
it  could  have  shown  was  the  rents  in  It  made 
by  tlie  knife  thrusts  of  the  appellant,  and 
appellant  made  no  denial  as  to  the  number 
of  times  he  had  cut  Newton,  nor  as  to  the 
places  where  the  wounds  were  inflicted. 

Objection  is  also  made  to  the  following 
remark  of  the  state's  attorney  In  his  closing 
argument:  "The  proof  shows  that  the  de- 
fendant not  only  murderously  cut  the  said 
Xewton,  but  tried  to  cut  his  throat  after  he 
was  on  the  ground."  The  only  evidence 
which  justified  this  remark  was  the  state- 
ment of  Newton  to  the  effect  that  the  de- 
fendant had  jumped  on  him  after  he  had 
fallen  to  the  ground  and  cut  him  again,  and 
had  to  be  stopped  by  a  third  person.  No 
witness  testified  that  appellant  tried  to  cut 
Newton's  throat  after  he  fell;  but  It  was  com- 
petent for  the  state's  attorney  to  argue  from 
the  evidence  that  the  defendant  persisted  in 
his  effort  to  murder  Newton  after  the  latter 
fell  to  the  ground,  and  this  Is  about  all  that 
the  remarks  amounted  to.  It  added  little, 
if  anything,  to  the  force  of  the  statement 
for  him  to  say  that  defendant  tried  to  cut 
Newton's  throat  after  the  latter  had  fallen, 
when  in  fact  he  did  cut  Newton  nine  times, 
once  after  he  was  down,  and  continued  his 
vicious  assault  until  It  was  arrested  by  the 
interference  of  Yelvlngton.  We  do  not  think 
that  such  inaccuracy  In  the  statement  of  or 
deduction  from  the  evidence  by  the  prosecut- 
ing attorney  in  argument,  under  the  circum- 
stances of  this  case,  calls  for  a  reversal. 

The  giving  of  the  following  Instruction  is 
assigned  as  error:    "The  court  Instructs  the 


jury  that  language,  be  It  ever  so  vile  or  in- 
sulting, does  not  justify  an  assault  So,  you 
are  instructed  that  if  you  t>elleve  from  the 
evidence  that  the  defendant  made  an  assault 
upon  Luther  Newton  because  of  any  insult- 
ing language  so  used  by  the  said  Newton  to 
the  defendant,  you  will  find  the  defendant 
guilty  as  charged  In  the  indictment"  The 
objection  urged  to  this  instruction  Is  that 
it  falls  to  take  account  of  the  degree  of  as- 
sault or  of  the  specific  Intent  to  kill,  and 
leaves  it  open  to  the  jury  to  find  appellant 
guilty  of  the  higher  crime  of  assault  with 
intent  to  kill,  without  finding  that  the  spe- 
cific Intent  to  kill  existed  at  the  time.  We  are 
not  prepared  to  say  that  this  instruction,  if  It 
stood  alone  in  the  record,  would  t>e  free 
from  that  objection ;  but  It  must  be  read  and 
considered  in  connection  with  the  others  giv- 
en to  the  jury  along  with  It.  The  court 
gave  to  the  jury  Instructions  in  the  language 
of  the  statute  on  all  degrees  of  assault,  and 
then  gave  one  containing  the  following  state- 
ment of  the  law:  "If  you  have  reasonable 
doubt  of  his  Intention  to  kill  Newton,  then 
you  should  acquit  him  of  that  charge,  and 
then  next  take  up  and  consider  aggravated 
assault,"  etc.,  referring  in  turn  to  all  the  de- 
grees of  assault  Now,  when  these  instruc- 
tions are  read  together,  we  do  not  think  they 
have  any  misleading  effect,  as  they  show 
clearly  that  the  court  did  not,  by  the  con- 
cluding words  of  the  first  instructions,  "as 
charged  In  the  Indictment,"  mean  that  an  as- 
sault made  because  of  insulting  language  nec- 
essarily constituted  assault  with  intent  to 
kill.  The  jury  could  only  have  understood 
It  to  mean.just  what  the  court  Intended,  that 
an  assault  merely  because  of  Insulting  words 
would  be  an  unlawful  assault,  and  would 
not  be  justifiable  In  law. 

Another  instruction  objected  to  and  assign- 
ed as  error  is  as  follows:  "The  court  In- 
structs the  Jury  that.  In  determining  whether 
the  defendant  was  acting  in  necessary  self- 
defense,  you  should  take  into  consideration 
all  the  physical  facts  and  circumstances  con- 
nected therewith,  and  the  condition  of  the 
party  assaulted  with  reference  to  being  drunk 
or  sober,  and  the  nature  and  extent  of  the 
wounds  made  upon  the  witness  Newton  by 
defendant,  with  all  the  other  facts  and  cir- 
cumstances shown  by  the  evidence."  No  well- 
founded  objection  can  be  stated  to  this  In- 
struction, as  It  was  proper  for  the  court  to 
submit  all  the  circumstances  which  there 
was  any  evidence  tending  to  establish. 

Other  objections  were  made  to  the  rulings 
of  the  court  in  giving  and  in  refusing  Instruc- 
tions ;  but  we  find  no  error  in  this  respect, 
and  nothing  calling  for  further  discussion. 
The  case  was  fairly  tried,  and  the  defend- 
ant was  convicted  on  legally  sufilcient  evi- 
dence. 

Therefore  the  judgment  la  affirmed. 


WOOD,  J.,  dissents. 
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WARD  et  al.  v.  BLYTHE  et  al. 
(Supreme  Court  of  Arkansas.     Nor.  8,  1909.) 

1.  Pleading  (§  409»)—ANSWEn— Waives. 

Id  a  suit  to  foreclose  a  trust  deed  in  which 
the  mortgagor  and  his  grantee  were  parties  de- 
fendant, plaintiff  cannot  take  advantage  of  the 
grantee's  failure  to  answer  the  complaint  where 
he  went  to  trial  and  no  judgment  was  entered 
against  the  grantee,  since  the  answer  was 
waived. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  $  1376 ;  Dec.  Dig.  9  409.»] 

2.  Appeal  and  Ebbob  ($  1033*)— Deteb^ina- 
TiON  OF  Cause — Lack  of  Injuby. 

A  trust  deed  was  given  to  secure  notes, 
which  deed  and  notes  were  void  for  usury,  and 
thereafter  the  mortgagor  conveyed  the  premises 
under  an  agreement  that  the  grantee  should  paj 
all  legal  liens  existing  at  the  time.  In  a  Suit 
to  foreclose,  the  grantee  filed  no  answer,  and  no 
judgment  was  rendered  against  him  and  judg- 
ment went  for  plaintiff  for  the  debt,  minus  the 
interest  and  for  foreclosure,  and  plaintiff  ap- 
pealed. Beld,  that  plaintiff  had  no  right  to 
complain,  as  the  deeds  and  notes  were  void, 
and  as  the  mortgagor  did  not  complain  the  judg- 
ment would  be  affirmed. 

IBM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1033.*] 

Appeal  from  Cross  Chancery  Court;  Ed* 
ward  D.  Robertson,  Chancellor. 

Suit  by  Joe  Ward,  trustee,  and  others, 
against  T.  S.  Blythe  and  others,  to  fore- 
close a  trust  deed.  From  a  decree  for  plain- 
tiffs for  an  insufficient  amount,  plaintiffs  ap- 
peal.   Affirmed. 

T.  E.  Hare  and  J.  H.  Watson,  for  appel- 
lants.   John  B.  Jones,  for  appellees. 

BATTLE,  J.  T.  S.  Blythe  borrowed  of 
H.  C.  Grigger  $1,500,  and,  in  consideration 
thereof,  executed  to  him  his  note  for  $1,- 
725  and  10  per  <:ent  per  annum  Interest 
from  maturity;  the  note  being  dated  Jan- 
uary 11,  1962,  at  Smlthdale,  Ark.,  and  pay- 
able one  year  after  date  at  the  First  Na- 
tional Bank  of  Memphis,  Tenu.  Blythe  and 
his  wife,  Fannie  M.  Blythe,  conveyed  certain 
lands  In  the  state  of  Arkansas  to  Joe  Ward 
in  trust  to  secure  the  payment  of  the  note. 
In  the  deed  of  trust  it  was  stipulated:  "This 
contract  embodied  In  this  conveyance  and 
the  note  secured  hereby  shall  in  all  other  re- 
spects be  construed  according  to  the  laws  of 
the  state  of  Arkansas,  where  the  same  is 
made."  The  mortgage  was  duly  acknowledg- 
ed and  filed  for  record  on  the  18th  day  of 
January,  1902.  On  the  24th  day  of  October, 
1902;  Blythe  sold  and  conveyed  the  land  to 
O.  N.  Klllougb,  and  entered  into  the  follow- 
ing agreement  in  writing  as  to  such  sale: 

"The  said  T.  S.  Blythe  guarantees  the 
lands,  this  day  sold  to  O.  N.  KiUough,  are 
Incumbered  only  for  the  following  amounts, 
for  which  amounts  mortgages  have  been  by 
him  executed,  to  wit:  $3,267  of  date  1-11- 
1902,  to  Crosgry,  trustee,  on  Nov.  15,  1903; 


$500  of  date  8-12-1902,  to  Cross  County  In- 
vestment Co.,  due  2-12-1903;  and  that  this 
is  all  the  debts  and  liens  against  the  lands, 
except  for  $1,725  to  one  Grigger,  which 
Blythe  states  is  usurious  and  void,  and 
Blythe  agrees  to  resist  the  payment  of  the 
same,  provided  suit  is  brought  against  him 
to  recover.  O.  N.  Killough  agrees  on  his 
part  to  satisfy  and  pay  all  the  liens  exist- 
ing at  this  time  on  the  lands  this  day  pur- 
chased of  Blythe  that  may  be  declared  le- 
gal." 

Ward  and  Grigger  are  citizens  and  resi- 
dents of  the  state  of  Tennessee,  and  Blythe 
and  his  wife  are  citizens  and  residents  of  the 
state  of  Arkansas. 

On  the  24th  day  of  August,  1903,  Ward 
and  Grigger  brought  suit  on  the  note  and 
deed  of  trust  In  the  Cross  chancery  court 
against  Blythe  and  his  wife,  and  O.  N.  Kll- 
lougb and  Blanche  Killough,  his  wife,  to 
foreclose  the  deed  of  trust  An  answer  was 
filed  for  Blythe,  in  which  he  alleged  that  the 
note  was  void  for  usury.  Killough  and  his 
wife  did  not  answer,  and  no  Judgment  was 
rendered  against  them  on  account  of  the 
failure  to  do  so.  Evidence  was  adduced 
which  proved  that  Blythe  borrowed  of  Grig- 
ger $1,500,  and  executed  blm  the  note  sued 
on  in  consideration  of  the  same. 

Upon  final  bearing,  the  court  found  "for 
the  plaintiff  In  the  sum  of  $1,500,  and  that 
the  same  bear  Interest  at  6  per  cent,  per  an- 
num from  the  date  of  the  note,"  and  render- 
ed Judgment  in  favor  of  plaintiff  H.  C.  Grig- 
ger for  $2,050,  and  decreed  that  the  deed  of 
trust  was  a  lien  on  the  lands  for  that 
amount,  and  ordered  the  same  sold  to  satis- 
fy the  Hen.    Plaintiffs  appealed. 

An  answer  by  Killough  to  the  complaint 
was  waived  by  plaintiff  by  the  failure  to 
take  Judgment  against  him  and  going  to  tri- 
al. The  parties  thereby  treated  the  cause  at 
issue,  and  cannot  now  take  advantage  of 
the  failure  to  answer.  Pembroke  v.  Logan, 
71  Ark.  364,  74  S.  W.  297;  Olbbs  v.  Walk- 
er, 74  Ark.  104,  85  S.  W.  244. 

Killough  by  the  stipulation  made  by  bim 
In  the  purchase  of  the  lands  did  not  uncon- 
ditionally assume  payment  of  the  note  of 
Blythe  for  $1,725.  Blythe  represented  the 
note  as  usurious  and  void  and  agreed  to  re- 
sist the  payment  of  the  same,  provided  suit 
should  be  brought  against  him  to  recover, 
and  only  so  far  as  it  may  be  declared  legal 
did  Killough  agree  to  pay  it,  and  only  to 
that  extent  he  is  bonnd. 

By  the  stipulation  in  the  deed  of  trust 
the  parties  made  the  note  and  deed  s"  Ar- 
kansas contract.  Lanier  v.  Union  Mortgage, 
Banking  &  Trust  Co.,  64  Ark.  39,  40  S.  W. 
466.  And,  being  such,  they  are  void  for 
usury.  Appellants  therefore  have  no  right 
to  complain,  and  appellees  do  not 
Decree  affirmed. 
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CHESAPEAKE  8c  O.  RX.  CO.  y.  NASH. 
{Coart  of  Appeals  of  Kentucky.    Nov.  24,  1000.) 

1.  Mabitb  ard   Servant  (|S  286,  289*)— In- 

JUBT    TO    SEBVANT  —  CONTBIBUTOBT    NeOU- 

OKNCE— Question  fob  Jury. 

While  a  railroad  repair  crew,  Uving  in  camp 
cars,  was  at  a  station  on  the  way  to  a  job,  tlie 
eneine  and  some  cars  were  temporarily  detactied. 
Held,  that  the  engineer,  on  returning,  might 
reasonably  expect  some  of  the  crew  to  be  mov- 
ing about,  or  from  car  to  car,  so  that  the  shock 
of  recoupling  might  cause  Injury,  imposing  the 
duty  of  giving  warning  of  the  return,  and  ren- 
dering it  a  question  for  the  jury  whether  on  the 
evidence  there  was  failure  to  do  so :  nor  could 
a  member  of  the  crew  lie  held  negligent  as  a 
matter  of  law  In  going  from  one  car  to  another 
at  such  time,  if  he  was  without  warning  of  tlie 
return  of  the  engine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dit:.  H  1032-1050,  1116-1122; 
Dec.  Dig.  §i  280,  289.*] 

2.  Master  and  Sebvant  (f  137*)— Injubos 
TO  Sebvant— NEOuaBNOK  of  Masteb. 

The  engineer  in  charge  of  the  detached  en- 
gine and  cars  owed  Qxe  duty  under  the  .circum- 
stances of  giving  warning  of  the  return  of  the 
engine  to  couple,  and  the  ringing  of  the  bell, 
being  the  warning  ordinarily  given  in  such 
cases,  was  the  only  warning  to  which  the  occu- 
pants of  the  camp  cars  were  entitled,  and  it 
was  not  necessary  to  blow  the  whistle  or  send 
to  the  camp  cars  to  inform  the  occupants  that 
tlie  engine  was  returning. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  M  269,  270,  278.  274,  277, 
278;    Dec.  Dig.  |  137.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

Action  by  John  R.  Nash  against  the  Chesa- 
peake &  Ohio  Railway  Company  and  others. 
Judgment  for  plaintiff  against  the  defend- 
ant named,  which  appeals.  Reversed,  and 
remanded  for  new  trial. 

Wortblngton,  Cochran  &  Browning  and 
Oalvin  &  Galvln,  for  appellant  George  Doni- 
phan and  James  C.  Wright,  for  appellee. 

CLAY,  C.  Appellee,  John  R.  Nash,  In- 
stituted this  action  against  apiiellant,  Chesa- 
tieake  &  Ohio  Railway  Company,  John  T. 
Dwyer,  and  Albert  A.  King  to  recover  dam- 
ages for  personal  Injuries.  The  jury  found 
for  Dwyer  and  King,  but  returned  a  verdict 
In  appellee's  favor  for  $10,000  against  the 
railroad  company,  and  from  the  Judgment 
based  thereon  the  latter  appeals. 

The  facts  of  the  case  are  as  follows:  In 
the  month  of  January,  1907,  there  was  a 
washout  on  the  line  of  appellant's  railway 
between  Glenn  Park  and  Melbourne,  In  Camp- 
bell county,  Ky.  On  the  morning  of  Janu- 
ary 23, 1907,  a  freight  train,  consiatlng  of  an 
engine  and  eight  cars,  in  charge  of  Albert  A. 
King,  conductor,  left  K.  C.  Junction,  Coving- 
ton, Ky.,  for  the  point  of  the  washout  At 
Newport  Ky.,  the  train  picked  up  six  camp 
cars,  containing  the  road  carpenter  force; 
appellee  Nash  being  one  of  the  forces    The 


train  next  stopped  at  Dayton,  Ky.,  and  laid 
a  hand  car  on  a  flat  car  and  got  the  balance 
of  the  men.  About  two  miles  east  of  Day- 
ton, at  a  point  called  D.  N.  Cabin,  the  train 
again  stopped  and  picked  up  50  or  60  labor- 
ers. It  then  proceeded  to  a  station  called 
Brent  Here  the  engine  and  some  of  the 
cars  were  uncoupled  for  the  purpose  of  doing 
some  switching,  and  the  conductor  went  to 
the  telegraph  office  to  receive  orders.  The 
engine  and  cars  engaged  In  the  switching 
went  ahead  about  65  car  lengths,  and  the 
camp  cars  were  left  standing  upon  the  main 
line.  At  the  time  of  the  accident  appellee 
was  in  one  of  these  cars.  After  completing 
the  work  of  switching,  the  engine,  with  two 
or  three  material  cars,  returned  for  the 
purpose  of  securing  the  camp  cars,  which  had 
been  left  on  the  main  line,  and  then  proceed- 
ing to  the  train's  destination.  The  camp  cars 
were  used  to  carry  the  force  of  carpenters 
from  place  to  place  on  appellant's  road,  for 
the  purpose  of  doing  such  repair  work  as 
might  be  necessary.  These  cars  were  ordi- 
nary box  freight  cars,  with  doors  in  each 
end.  One  of  them  was  known  afi  the  "kitchen 
car."  The  carpenters  made  their  home  in 
these  camp  cars  while  being  transported  from 
point  to  point  on  the  railroad.  There  were 
no  platforms  at  either  end,  and  In  passing 
from  one  car  to  another  it  was  necessary  to 
st^  over  the  coupling  apparatus.  At  the 
time  of  the  accident  appellee  had  been  in  ap- 
pellant's employ  for  some  three  or  four 
months.  He  was  boarded  and  transported 
from  place  to  place  In  the  camp  cars.  He  was 
paid  by  appellant  for  the  time  taken  in  car- 
rying him  the  same  as  If  he  were  actually  at 
work.  Appellee  knew  that  the  train  had 
stopped  at  Brent  on  the  main  line,  and 
that  the  engine  and  a  few  cars  had  left  the 
balance  of  the  cars  standing  thereon.  He 
also  knew  that  they  had  not  reached  their 
destination,  and  that  the  engine  had  to  re- 
turn and  get  the  camp  cars  before  they  pro- 
ceeded on  their  way.  Just  before  the  acci- 
dent the  appellee  passed  from  one  car  to  an- 
other and  got  a  i>alr  of  gum  boots.  He  then 
started  a  second  time  for  the  kitchen  car, 
for  what  purpose  does  not  appear.  While 
walking  to  the  end  of  the  car,  and  when  very 
near  to  the  door,  the  engine  was  backed  up 
and  against  the  train.  The  shock  caused 
him  to  be  thrown  forward.  He  caught  the 
jamb  of  the  open  door,  and  his  body  was 
swung  out  His  head  was  caught  between 
two  cars,  and  he  was  seriously  and  perma- 
nently injured.  Appellant's  witnesses  testify 
that  the  bell  on  the  engine  was  being  rung 
as  the  engine  approached  the  camp  cars.  On 
the  other  hand,  appellee  and  others,  who 
were  in  position  to  hear,  testified  that  they 
did  not  hear  the  ringing  of  the  bell. 

It  is  first  insisted  by  appellant  that  the 
court  erred  in  falling  to  give  a  peremptory 
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instruction  In  Its  favor.  In  this  connection 
it  is  argued  that  it  was  not  sbown  that  any 
rule  of  the  company  required  those  In  charge 
of  the  engine  and  cars  under  snch  drcuni- 
stances  to  give  warning  of  their  approach. 
This  may  be  true;  but  negligence  does  not 
always  depend  upon  whether  a  rule  of  the 
company  has  or  has  not  been  violated.  Some- 
times the  company's  rules  may  require  a 
greater  or  less  degree  of  care  than  the  law 
requires.  So  the  company  may  be  negligent 
in  certain  respects,  where  there  is  no  rule 
covering  such  a  case.  But  It  Is  contended 
that  the  company  had  a  right  to  presume 
that  appellee  and  others  on  the  camp  cars 
were  In  a  place  of  safety,  and  was  not  re- 
quired to  anticipate  that  any  one  of  them 
would  be  in  a  position  so  dangerous  that  the 
ordinary  coupling  of  a  car,  without  great 
force  or  violence,  would  injure  any  one. 
Then,  too,  It  is  further  claimed  that  appellee 
was  himself  guilty  of  contributory  negligence 
in  placing  himself  in  a  position  of  danger 
when  he  had  reason  to  believe  that  the  en- 
gine and  the  cars  thereto  attached  would 
return  and  get  the  camp  cars.  In  discussing 
these  questions  It  must  be  borne  in  mind  that 
the  appellee  and  other  members  of  the  car- 
penter force  were  making  their  home  in  the 
camp  cars.  That  they  would  move  about 
in  the  cars  was  not  an  unreasonable  expecta- 
tion. That  being  the  case,  we  cannot  say,  as 
a  matter  of  law,  that  appellee  was  guilty  of 
contributory  negligence  in  attempting  to  go 
from  one  car  to  another,  especially  in  view 
of  the  fact  that  he  knew  that  the  engine  and 
cars  had  been  detached  from  the  camp  cars, 
and  claims  to  have  received  no  warning 
that  they  were  then  approaching.  Our  con- 
clusion is  that  the  engineer  and  conductor  in 
charge  of  the  engine  and  detached  cars  could 
reasonably  anticipate  that  some  one  In  the 
camp  cars  would  l>e  moving  about,  or  pro- 
ceeding from  one  car  to  the  other,  and  that 
the  shock  of  coupling  under  such  circumstan- 
ces might  cause  injury.  It  follows,  therefore, 
that  the  probability  of  injury  was  such  as 
to  impose  upon  the  company  the  duty  of  giv- 
ing warning  of  the  return  of  the  engine.  The 
case  was,  therefore,  one  for  the  jury,  and  the 
court  did  not  err  in  refusing  to  award  appel- 
lant a  peremptory  Instruction. 

The  court  in  its  instructions  authorized  a 
recovery  by  appellee  if  the  railway  com- 
pany, by  its  agents  and  servants  In  charge  of 
the  locomotive  and  train  of  cars,  at  the  time 
and  place  described  in  the  proof,  without 
timely  warning  and  with  negligence,  moved 
its  locomotive  so  that  it  came  against  the 
cars  at  a  time  when  appellee  was  rightfully 
upon  one  of  said  cars  and  exercising  ordinary 
care  for  his  own  safety.  Thus  the  court  left 
to  the  jury  to  determine  what  was  a  timely 
warning.  The  ringing  of  the  hell,  however, 
in  our  opinion,  was  sufficient  warning,  under 
the  circumstances  of  this  case.    Had  the  en- 


gine whistled,  it  would  not  have  apprised 
appellee  of  the  fact  that  the  engine,  with  the 
detached  cars,  was  then  returning  for  the 
purpose  of  coupling.  Nor  do  we  think  it  was 
necessary  for  the  conductor  or  engineer  to 
send  some  one  to  the  camp  cars  to  inform  those 
occupying  them  that  the  engine  was  return- 
ing. While  it  is  true  that  appellee  and  oth- 
ers engaged  in  a  similar  work  were  not  like 
ordinary  trainmen,  in  that  they  were  re- 
quired to  be  on  the  lookout  for  the  return  of 
the  engine,  yet  they  knew  they  had  not  reach- 
ed their  destination,  and  that  the  engine 
would  return.  In  view  of  the  position  those 
on  the  camp  cars  thus  occupied.  It  seems  to 
us  that  the  only  warning  to  which  they  were 
entitled  was  the  one  ordinarily  used  for  that 
purpose,  to  wit,  the  ringing  of  the  belL  Up- 
on the  next  trial,  the  court.  In  addition  to  the 
Instructions  given,  will  Instruct  the  jury  to 
the  effect  that  the  timely  ringing  of  the  bell 
as  the  train  came  hack  was  a  timely  warn- 
ing of  the  approach  of  the  engine,  within  fhe 
meaning  of  the  first  Instruction. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


RBES  V.  WILSON  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  23, 1909.) 

Schools  and  School  Districts  (§  97*)  — 
Elections— Petition  to  Declare  Void— 
Deuvrbeb. 

Where  the  petition  in  an  action  to  have  an 
election  whether  a  school  district  should  issue 
bonds  for  erecting  a  schoolhouse,  declared  void, 
and  to  prevent  the  issue  of  the  bonds,  shows 
that  the  election  was  conducted  strictly  accord- 
ing to  law,  and  that  the  citizens  of  the  district 
had  a  fair  chance  to  vote,  and  there  was  noth- 
ing alleged  showing  that  the  election  was  con- 
ducted improperly,  or  that  it  should  be  declared 
void,  a  demurrer  to  the  petition  was  properly 
sustained. 

[Eld.  Note. — For  other  cases,  see  Schools  and 
School  Districte,  Cent.  Dig.  S  226 ;  Dec.  Dig.  i 
97.*] 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  be  offlcially  reported." 

Action  by  W.  A.  Rees  against  James  H. 
Wllsod,  and  others.  From  a  judgment  sus- 
taining a  demurrer  to  the  petition,  plaintiff 
appeals.    Affirmed. 

D.  A.  Sachs,  Jr.,  for  appellees. 

NUNN,  C.  J.  In  the  early  part  of  the 
year  1909  the  schoolhouse  of  the  graded  com- 
mon school  district  In  Eminence,  Henry  coun- 
ty, Ky.,  was  condemned  as  being  unfit  and 
unsafe  in  which  to  teach  school.  The  trus- 
tees of  the  district  took  necessary  steps  to 
have  a  vote  on  the  proposition  as  to  whether 
or  not  the  district  should  issue  and  sell 
bonds  to  the  value  of  $15,000  for  the  purpose 
of  erecting  a  suitable  building  to  be  used  as 
a  schoolhouse.    The  vote  was  taken  on  the 
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23d  day  of  July,  1909,  and  155  voted  for  the 
Issnal  of  the  bonds  and  55  against  It 

Appellant,  W.  A.  Rees,  inatltnted  this  ac- 
tion ostensibly  for  the  purpose  of  having  the 
election  declared  void  and  to  prevent  the  Is- 
sual  of  the  bonds.  In  his  petition  he  alleged 
mlnntely  every  fact  and  every  step  necessary 
to  have  been  taken  to  a  valid  election,  as  re- 
quired by  sections  4464  to  4500,  inclusive,  of 
the  Kentucky  Statutes  (Russell's  St.  U  5736- 
5739,  6741-6747,  6761-5778),  and  in  addition 
o^atived  the  supi>osed  defects  which  were 
claimed  to  have  existed  in  the  case  of  Taylor 
V.  Sparks,  118  S.  W.  970,  and,  after  stating 
all  the  steps  taken  by  the  trustees  in  calling 
and  conducting  the  election,  which  were  nec- 
essary to  make  It  complete,  fair,  and  valid, 
he  closed  his  petition  with  the  following  lan- 
guage, to  wit:  "Plaintiff  alleges  that  said 
bonds,  if  so  Issued,  and  said  tax,  if  so  levied, 
would  each  and  all  be  entirely  null  and  void, 
and  work  great  and  irreparable  hardship  on 
this  plaintiff  and  others  similarly  situated; 
that  the  proceedings  herein  taken  were  each 
and  all  contrary  to  law,  and  null  and  void. 
Plaintiff  says  that  he  brings  this  suit  as  a 
taxpayer,  for  himself  and  all  others  similarly 
situated,  and  that  he  believes  the  proceedings 
as  hereinabove  set  out  are  improper  and  ir- 
regular, and  are  all  null  and  void."  He  does 
not  allege  a  fact  or  give  an  Intimation  of 
any  act  or  proceeding  by  the  trustees  or  any 
one  else  that  would  make  the  election  or  the 
issual  of  the  bonds  null  and  void,  improper, 
or  irregular.  Appellees  filed  a  demurrer  to 
the  petition,  which  was  sustained. 

The  proceedings  as  alleged  in  the  petition 
show  that  the  election  was  conducted  strict- 
ly according  to  law,  and  that  the  citizens  of 
that  district  had  a  fair  and  full  opportunity 
to  exercise  their  right  of  sufferage  in  regard 
thereto,  and  there  was  not  one  thing  stated 
which  would  indicate  that  the  election  was 
conducted  Improperly,  or  that  It  should  be 
declared  null  and  void.  See  the  case  of  Tay- 
lor V.  Sparks,  supra. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  affirmed. 


FUNK  V.  PUNK. 
(Conrt  of  Appeals  of  Kentucky.    Nov.  23, 1909.) 

Contracts  (§  334*)  —  Action  —  Pleading — 

conbidebation. 

In  an  action  on  a  contract  to  pay  for  the 
support  and  maintenance  of  certain  infants,  the 
petition  was  Insufficient  in  not  alleging  consid- 
eration for  the  promise,  or  showing  any  duty  or 
obligation  to  pay  for  sach  support. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8  1660;   Dec.  Dig.  «  334.»] 

Appeal  from  Circuit  Court,  Bullitt  County. 

"Not  to  be  officially  reported." 

Action  by  Margaret  Funk  against  A.  E. 
I^mk.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

See,  also,  113  S.  W.  419. 


Ben  Chapeze  and  E.  0.  Waide,  for  appel- 
lant   J.  F.  Combs,  for  appellee. 

NUNN,  C  J.  This  appeal  is  from  a  judg- 
ment for  $840  against  appellant.  Appellant 
filed  a  demurrer  to  appellee's  first  petition, 
which  was  sustained,  and  the  petition  was 
then  amended,  and  another  demurrer  was 
filed  to  the  petition  as  amended,  which  was 
overruled.  Appellant  then  answered,  deny- 
ing specifically  the  allegations  contained 
therein,  which  answer  he  afterwards  with- 
drew, and  elected  to  stand  by  his  demurrer. 
The  court  then  rendered  the  judgment  above 
mentioned,  and  he  has  appealed. 

As  the  petition  and  amended  petition  are 
short  we  copy  them.  The  petition  is  as 
follows:    "The    plaintiff,     Margaret     Funk, 

states  that  on  the day  of  March,  1904, 

Joseph  li.  Funk  died,  leaving  surviving  him 
a  daughter,  Viola  Funk,  and  sons,  O.  B. 
Funk,  W.  J.  Funk,  Everet  Funk,  and  Earl 
Funk,  all  infants  under  12  years  of  age,  and 
the  defendant,  A.  E.  Funk,  was  by  an  order 
of  the  Bullitt- county  court,  duly  and  regu- 
larly made  on  the  11th  day  of  April,  1904, 
appointed  guardian  of  said  infants  and  ac- 
cepted the  appointment  The  plaintiff  avers 
that  said  infants  were  left  under  her  care 
and  in  her  custody,  and  she  has  since  the 
1st  day  of  March,  1905,  up  to  the  1st  day  of 
May,  1908,  furnished  to  the  said  Viola  Fuuk 
food,  clothing,  books,  washing,  ironing,  and 
all  things  necessary  to  her  care  and  main- 
tenance, and  to  the  other  said  Infants  from 
the  Ist  of  March,  1905,  up  to  the  1st  of  De- 
cember, 1908,  food,  clothing,  books,  wasnlng, 
ironing,  and  all  things  necessary  to  their 
maintenance,  and  the  defendant,  A.  E.  Funk, 
agreed  with  the  plaintiff  to  pay  her  the  rea- 
sonable value  of  the  food,  clothing,  books, 
and  things  furnished  said  infants,  and  the 
reasonable  value  thereof  was  $75  per  year. 
She  says  she  has  been  paid  the  sum  of  $250 
on  her  demand,  but  the  remainder  is  wholly 
unpaid  and  is  due.  Wherefore  plaintiff 
prays  a  judgment  for  the  sum  of  $1,087  and 
her  cost  herein  expended." 

The  amended  petition  is  as  follows:  "The 
plaintiff,  for  amended  petition,  adopts  the 
allegations  of  the  original  as  part  of  this, 
and  avers  that  early  in  the  year  1905  the 
defendant  promised  to  pay  this  plaintiff,  and 
at  divers  times  thereafter  promised  to  pay 
plaintiff,  a  reasonable  sum  for  the  mainte- 
napce,  clothing,  books,  and  necessary  things 
furnished  said  infants;  that  the  defendant 
refused  to  pay  this  plaintiff  anything  for 
maintenance  of  said  infants  from  the  death 
of  their  father  up  until  the  Ist  of  March, 
1905,  because  the  plaintiff  claimed  articles 
usually  set  apart  by  law  to  widows,  and  the 
payment  of  $250  made  was  applied  to  that 
part  of  her  account  accruing  In  the  year 
1905,  and  plaintiff  is  willing  to  accept  $60 
per  year  for  each  Infant  from  defendant,  if 
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paid.  Wherefore  she  prays  as  In  her  origi- 
nal petition." 

A  year  or  two  before  the  filing  of  this  salt 
appellee  instituted  an  action  against  appel- 
lant, as  guardian  for  her  children,  and  recov- 
ered a  Judgment  In  the  lower  court ;  but  this 
court  reversed  it  See  opinion  In  113  S.  W. 
419,  to  be  officially  reported.  In  that  opinion 
the  court  said:  "Before  a  Judgment  will  be 
rendered  In  such  action,  it  should  be  made  to 
appear  what  estate  the  ward  has,  as  upon 
that  fact  will  largely  depend  the  reasonable- 
nees  of  the  charge — a  fact  which  cannot  be 
substituted  by  the  admission  of  the  guardian 
and  the  Judgment  of  a  court  of  law  upon  it. 
The  petition  should  have  set  ont  what  estate 
the  ward  has,  Its  kind  and  productiveness, 
tlie  age  and  sex  of  the  ward,  so  that  the 
court  might  have  seen  whether  the  allegation 
was  well  founded  that  the  application  of  the 
principal  of  the  estate  was  required,  in  addi- 
tion to  its  Income,  to  properly  maintain  and 
educate  them." 

On  the  return  of  the  case  to  the  lower 
court,  instead  of  appellee  preparing  her  case 
against  appellant,  as  guardian,  as  indicated 
In  that  opinion,  she  filed  the  petition  and 
amended  xietltion  above  copied,  in  which  she 
sought  to  recover  from  appellant  individual- 
ly the  amount  sued  for  on  his  verbal  promise 
to  pay  her  for  the  support  furnished  her 
children.  Appellee's  counsel  concedes  that 
appellant  Is  not  responsible,  as  guardian 
for  the  infant  children,  for  the  Judgment  ob- 
tained against  him,  but  contends  that  he  Is 
responsible  as  an  individual,  and  should  v&y 
It  out  of  his  estate. 

We  are  of  the  opinion  that  the  court  erred 
in  failing  to  sustain  the  demurrer  to  the 
petition  as  amended.  It  contains  no  aver- 
ment showing  the  slightest  consideration  for 
the  alleged  agreement  and  promise  by  appel- 
lant; nor  does  It  state  any  fact  or  circum- 
stance from  which  the  court  could  determine 
there  was  an  obligation  or  duty  devolving 
upon  ai^ellant  to  pay  for  the  support  of  her 
children.  It  is  a  universal  rule  of  pleading, 
when  suing  upon  a  contract  not  In  writing, 
to  allege  the  consideration  for  the  agreement 
and  promise  to  pay  upon  the  part  of  the 
defendant,  or,  at  least,  to  allege  facts  from 
which  the  court  might  determine  that  there 
was  a  legal  obligation  resting  upon  the  de- 
fendant to  pay  the  amount  sued  for.  In 
Newman  on  Pleading  and  Practice,  p.  322,  It 
Is  said:  "The  consideration  is  another  of -the 
general  facts  which  must  ordinarily  be  al- 
leged in  an  action  founded  upon  a  contract, 
expressed  or  implied.  The  consideration  of 
a  contract  Is  the  recompense  or  reason  which 
induces  the  contracting  party  to  enter  Into 
the  agreement  When  applied  to  ordinary 
contracts,  which  require  a  valuable  consider- 
ation, it  is  that  which  has  been  or  is  to  be 
given,  done,  or  suffered  as  the  reason  that 
the  other  party  agrees  to  do,  to  give,  or  to 


suffer  something;  and  In  bringing  an  action 
to  enforce  the  performance  of  the  undertak- 
ing, as  the  consideration  Is  essential,  it  must 
In  general  be  stated  in  the  petition.  A  good 
and  sufficient  consideration  or  recompense  for 
making,  or  motive  or  Inducement  to  make, 
the  promise  upon  which  the  party  Is  sought 
to  be  charged.  Is  of  the  very  essence  of  the 
contract" 

In  the  case  of  Adams'  Trustee  v.  Wathen, 
(50  S.  W.  062,  21  Ky.  Law  Rep.  101,  It  was 
alleged  that  Wathen  promised  and  agreed 
to  pay  $1,000  for  his  sister,  a  part  of  the 
pun^ase  price  of  a  tract  of  land  she  had 
bought;  that  he  had  failed  and  refused  to 
pay;  and  she  sought  to  recover  a  Judgment 
against  him  for  that  amount  No  considera- 
tion was  alleged  or  proved  for  the  promise 
on  his  part  and  the  court  adjudged  that 
the  petition  was  Insufficient  and  dismissed 
it  Many  other  cases  might  be  cited  to  the 
same  effect  and  we  believe  that  none  to  the 
contrary  can  be  found  in  this  state.  We 
are  at  a  loss  to  anderstand  upon  what  prin- 
ciple appellant  is  legally  bound  to  pay  for 
the  support  of  appellee's  children.  There  Is 
nothing  showing  that  he  is  related  to  them, 
other  than  he  is  of  the  same  name,  and,  if 
related  at  all.  It  cannot  be  nearer  than  uncle. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  the  case  is  re- 
manded for  further  proceedings  consistent 
herewith. 


SANDERS  V.  IDOL, 
(Court  of  Appeals  of  Kentucky.    Nov.  23, 1909.) 

Specific  Pertobuancb  (§  121*)— Bvtdekcb— 

sufficiknct. 

In  an  action  by  a  purchaser  to  compel  the 
vendor  to  convey  an  acre  of  a  tract  of  about 
19  acres  which  was  inclosed  under  a  single 
fence,  and  which  the  purchaser  claimed  to  have 
bought  and  paid  for  with  the  remainder  of  the 
tract,  evidence  held  to  show  that  the  vendor,  ei- 
ther by  mistake  or  with  fraudulent  intent,  omit- 
ted to  include  the  acre  in  his  deed  to  the  pur- 
chaser who  was  ignorant  of  the  omission,  so  as 
not  to  sustain  a  finding  for  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f  390;   Dec.  Dig.  {  121.*] 

Appeal  from  Circuit  Court  Oldham  County. 

"Not  to  be  officially  reported." 

Action  by  Henry  Sanders  against  William 
Idol.  From  a  Judgment  for  defendant  plain- 
tiff appeals.  .Reversed  and  remanded. 

A.  T.  Ladd,  Edwards,  Ogden  &  Peak,  and 
Chaa.  H.  Morris,  for  appellant  Wiliiam  H. 
Holt  and  R.  T.  Crowe,  for  appellee. 

NUNN,  O.  J.  Appellee  on  and  prior  to 
January  15,  1907,  owned  a  survey  of  land,  on 
which  he  lived,  which  actually  contained 
18»»/ioo  acres,  situated  on  the  Rollington 
pike  and  near  the  town  of  Pewee  Valley,  In 
Oldham  county,  Ky.  The  whole  survey  was 
inclosed  aa  one  tract;  there  being  no  sep- 
arate lots  or  division  fences.    It  appears  that 


•For  other  cues  see  same  topic  and  secUon  NUMBER  la  Dec  *  Am.  Digs.  1M7  t*  it*,  k  Reporter  Indexes 


Digitized  by 


Google 


Ky.) 


SANOEBS  T.  IDOL. 


613 


appellee  btcame  the  owner  of  the  land  by  two 
purchases— one  from  the  Jennie  Reet  Cottage 
Association  of  17b°/ioo  acres,  and  the  other 
from  Sallie  Sherman  for  an  acre.  This  acre 
was  situated  In  one  comer  of  the  surrey,  and 
abutted  on  the  Rolllngton  pike.  Appellant 
claims  that  he  purchased  the  whole  surrey 
from  appellee  at  the  price  of  |3,000  in  cash. 
Ap[)ellee  made  him  a  deed  of  conveyance  on 
January  15,  1907,  and  only  .conveyed  the 
Jennie  Rest  Cottage  part  of  the  survey.  The 
one  acre  was  omitted  from  the  description 
given  in  the  deed.  Appellant  was  put  into 
possession  of  the  whole  survey,  and  remain- 
ed in  possession  thereof  until  the  trial  of 
this  action  in  the  lower  court  The  action 
was  Instituted  by  appellant  to  compel  appel- 
lee to  convey  to  him  the  one  acre  he  obtain- 
ed from  Sallle  Sherman,  or  to  recover  its 
value,  $400.  On  a  trial  in  the  lower  court 
appellant's  petition  was  dismissed,  and  he 
appealed. 

After  a  careful  investigation  of  the  record, 
we  Iiave  arrived  at  the  conclusion  that  ap- 
pellant thought  he  was  buying  and  that  the 
deed  included  the  whole  survey  of  land  which 
was  surrounded  by  one  fence;  that  he  did 
not  know,  at  the  time,  that  appellee  bad  ob- 
tained it  by  two  conveyances;  that  appellee 
knew  at  the  time  that  appellant  so  under- 
stood the  contract  and  believed  that  the  deed 
covered  the  whole  i  of  the  land.  It  Is  a  doubt- 
ful proposition,  however,  as  to  whether  or  not 
appellee  innocently  or  intentionally  exclud- 
ed the  Sallie  Sherman  acre  from  the  deed, 
but  this  cannot  affect  the  rights  of  appellant 
The  testimony  shows,  without  contradiction, 
that  appellant  was  without  education,  that  he 
could  neither  read  nor  write  nor  understand 
figures.  His  testimony,  and  that  of  one  oth- 
er witness  who  was  present  shows  that  at 
the  time  he  first  met  appellee,  which  was  on 
the  pike  near  the  Sherman  lot,  appellee 
represented  that  he  would  sell  bis  place  to 
appellant  for  $3,000  in  cash ;  that  he  pointed 
out  the  boundary  of  it,  including  both  pieces, 
and  never  said  a  word  to  him  about  not  In- 
cluding the  Sherman  lot,  but  did  point  out  a 
boundary  which  included  it.  Appellant  in- 
troduced two  other  witnesses,  who  stated  that 
appellee  came  to  their  house  to  have  one  of 
them  telephone  a  Mr.  Ellis,  who  lived  near 
where  appellant  then  lived,  in  the  edge  of 
Shelby  county,  about  16  miles  distant  The 
message  he  directed  sent  to  Mr.  Ellis  was  to 
have  him  send  a  man  over  and  "tell  Henry 
Sanders  to  come  down;  that  he  would  sell 
him  bis  property — ^20  acres  for  $3,000."  The 
witnesses  stated  that  they  showed  appellee 
the  phone  and  told  him  to  telephone  himself, 
but  he  said  that  he  was  in  a  hurry,  and,  as 
the  exchange  In  La  Grange  was  so  slow,  he 
wanted  them  to  do  It  The  witnesses  said 
that  they  sent  the  message  as  directed,  and 
appellant  stated  that  he  so  received  it  An- 
other witness,  C.  J.  Maher,  a  neighbor  of  ap- 
pellee, testified,  in  effect,  that  on  the  after- 
noon of  the  day  the  deed  was  executed,  when 
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appellee  returned  to  his  home,  he  said  to  him 
(witness)  that  he  did  not  own  a  foot  of  land 
in  Oldham  county,  and  that  he  believed  that 
he  would  go  to  Tennessee  and  buy  him  a 
home.  Another  witness,  O.  J.  Smith,  an  ac- 
quaintance and  friend  of  appellee,  testified 
that  on  one  occasion  several  months  after 
the  conveyance  he  was  at  appellee's  house, 
and  in  speaking  about  the  trade  he  asked  ap- 
pellee if  he  had  not  made  a  good  trade,  and 
appellee  answered  that  he  believed  he  had, 
that  he  still  owned  one  acre  of  that  place, 
but  never  intended  to  say  anything  about  it 
so  long  as  Henry  Sanders  lived. 

Appellee  and  his  step-son,  William  Bink- 
hom,  who  was  present  at  the  time  appellee 
showed  appellant  the  property  from  the  pike 
and  near  the  Sherman  lot  denied,  in  part 
the  testimony  of  appellant  and  his  witnesses 
as  to  what  occurred  at  that  tim^;  but  admit 
that  appellee  showed  Sanders  the  corners  of 
both  lots,  and  say  that  it  was  for  the  purpose 
of  defining  the  boundaries  of  each  lot  and  ex- 
plaining to  blm  that  he  desired  to  sell  only 
the  Jennie  Rest  Cottage  property.  They  de- 
nied that  appellee  told  Sanders  that  there 
were  20  acres  in  the  lot,  but  admitted  that 
he  said  there  were  between  18  and  20.  Ap- 
pellee admits  that  he  went  to  the  house  of 
the  two  witnesses  referred  to,  to  telephone  Mr. 
Ellis  to  send  a  man  over  to  Henry  Sanders, 
and  inform  him  that  he  was  ready  to  convey 
the  Jennie  Rest  Cottage  property  to  him  for 
$3,000,  but  says  that  he  did  the  telephoning 
himself  from  the  home  of  these  witnesses, 
and  that  he  did  not  ask  either  of  them  to  do 
it  for  him.  We  will  here  remark  that  appel- 
lant testified  that  he  never  heard  of  this 
property  being  called  the  "Jennie  Rest  Cot- 
tage property"  until  the  deed  was  prepared; 
that  he  had  no  knowledge  or  information 
from  whom  appellee  obtained  the  property 
until  that  time;  that  he  never  heard  of  the 
Sherman  lot  until  long  after  the  deed  was 
executed ;  that,  when  he  bought  the  property, 
it  was  all  under  one  fence.  The  fact  that 
appellant  testified  that  he  never  beard  the 
land  called  the  "Jennie  Rest  Cottage  property" 
until  the  deed  was  executed  makes  the  tele- 
phone message  to  Ellis  very  important,  as  it 
aids  the  court  in  getting  at  this  issue  of  fact 
between  the  parties.  We  have  two  disinter- 
ested persons  and  a  party  in  interest  on  one 
side  and  the  other  party  in  interest  on  the 
other.  If  appellee  had  telephoned  the  mes- 
sage himself,  it  was  Important  to  him  to  in- 
troduce Ellis  to  prove  that  fact,  but  Ellis 
was  not  introduced.  Appellee  also  positively 
denied  that  he  had  any  conversation  with  C. 
J.  Maher  as  related  by  him.  He  also  stated 
that  he  did  not  remember  having  the  conver- 
sation related  by  Smith. 

Appellee  introduced  as  a  witness  the  at- 
torney who  prepared  the  deed.  He  testified 
that  he  read  the  deed  to  Sanders  very  care- 
fully ;  that  It  described  the  land  conveyed  as 
the  "Jennie  Rest  Cottage  property,"  being 
17»Aoo  acres;  that  appellant  made  no  ob- 
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JectloDS  and  accepted  the  deed;  that  there 
was  nothing  said  at  any  time  in  bis  presence 
about  the  Sherman  lot  Appellant  testified 
that  he  did  not  know  at  the  time  from  whom 
aK>ellee  purchased  the  property;  that  he  did 
not  know  anything  about  the  lines  and  cor- 
ners as  called  for  in  the  deed;  that  he  did 
not  know  what  "ninety-five  hundredths  acres" 
meant,  %ut  supposed  that  he  was  getting  a 
conveyance  for  the  land  he  had  purchased, 
the  whole  of  it,  and  did  not  know  the  dlfter- 
.  ence  until  long  afterwards,  when  the  tax  col- 
lector visited  him  and  Inquired  if  appellee 
did  not  own  an  acre  of  land  there  in  that 
boundary,  and  it  was  then  that  he  began  to 
investigate  the  matter  and  found  that  he  had 
an  acre  inclosed  that  his  deed  did  not  cover. 
There  is  one  other  circumstance  that  con- 
vinces us  more  strongly  of  the  equity  of  ap- 
pellant's contention,  and  that  is  appellee  no- 
where in  the  pleadings  or  testimony  indicates 
that  he  had  any  understanding  with  appel- 
lant with  reference  to  the  acre  which  he  says 
he  did  not,  or  intend  to,  convey  to  him.  He 
knew,  as  he  admits,  that  the  acre  was  inclos- 
ed with  the  premises  which  he  put  appellant 
In  possession  of;  that  appellant  used  It  the 
same  as  he  did  the  other  portions  of  the  sur- 
vey, but,  notwithstanding  this  knowledge  on 
the  part  of  appellee,  he  at  no  time  approach- 
ed Sanders  or  said  anything  to  him  about 
how  long  he  could  continue  to  use  it  in  this 
way.  It  looks  reasonable  that  at  the  time 
of  the  execution  of  the  deed,  or  at  least  some 
time  thereafter,  appellee  would  have  had 
some  understanding  with  Sanders  as  to  when 
be  was  to  cease  using  the  acre,  and  as  to 
when  they  would  build  their  division  fence. 
The  testimony  clearly  indicates  that  appellee 
either  by  mistake  left  the  one  acre  out  of 
the  conveyance,  or  intentionally  left  it  out 
with  a  view  of  defrauding  appellant,  for  ap- 
pellee knew  at  the  time  that  Sanders  was  ig- 
norant of  the  fact  that  it  was  being  retained. 
Our  opinion  is  that  appellant  is  entitled  to 
this  acre  of  land,  and  the  Judgment  is  re- 
versed and  remanded,  with  directions  to  the 
lower  court  to  make  an  order  directing  ap- 
pellee to  convey  the  acre  of  land  to  appellant, 
giving  him  a  reasonable  time  within  which  to 
comply  therewith,  and,  in  case  of  his  failure 
to  do  so,  to  direct  the  commissioner  to  convey 
It  at  the  expense  of  appellee,  and  to  render 
judgment  for  appellant's  cost. 


ILLINOIS  CENT  R.  00.  v.  GUNTERMAN. 

(Court  of  Appeals  of  Kentucky.    Nov.  23,  1909.) 

1,  Carbiers  (§  320*)— Passengers— Injuries 
BT  Carrier's  Agent-Question  fob  Jury. 
In  an  action  for  injuries  to  a  passenger 
from  a  shot  fired  at  a  third  person  by  the  car- 
rier's flagman,  evidence  held  to  warrant  submis- 
■ion  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  {  320.*] 


2.  Casbikrs  (f  S02*)— PASSBRoraa— InjuBiES. 

It  is  the  duty  of  a  carrier  to  protect  its 
passengers  not  only  on  the  train,  but  while  they 
are  alighting,  and  until  they  have  a  reasonable 
time  to  leave  the  platform. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1221;   Dec.  Dig.  {  302.*] 

3.  Garriers  ($  28^*)— Passengers  —  Protec- 
tion FROif  Third  Persons. 

It  is  a  carrier's  duty  to  protect  passengers 
from  unruly  persons. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §  1125;  Dec.  Dig.  §  284.»] 

4.  Carriers  (J  283»)— Passengers— Injuries 
FROM  Acts  of  Flaguan. 

Where  trainmen  were  attacked,  and  the 
flagman  in  the  performance  of  his  duty  while 
repelling  the  attack  shot  and  injured  an  inno- 
cent passenger,  the  carrier  was  liable  if  the  act 
was  wrongfui. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1121 ;   Dec.  Dig.  i  283.*] 

5.  Carriers  (8  305*)— Injtjbt  to  Passenger- 
Act  OF  FI.AGMAN— PROXIUATE  CAUSE. 

Where  a  conductor,  .hearing  a  disturbance 
in  a  car,  entered  and  quieted  the  passengers 
causing  the  trouble,  bis  failure  to  eject  such 
passengers  was  not  the  proximate  cause  of  in- 
jury to  an  innocent  passenger  from  a  renewal 
of  the  difficulty  after  reaching  a  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1245;    Dec.  Dig.  $  805.*] 

6.  Trial  (S  252*)— Instructions  —  Applioa- 
bilitt  to  Pboos^-Injubt  to  Passenger- 
Act  OF  Carrier's  Agent. 

In  an  action  by  a  passenger  for  an  injury 
from  l>eing  shot  by  a  flagman  who  attempted  to 
shoot  another  who  had  attacked  him,  there  being 
no  question  of  negligence,  an  instruction  using 
the  word  "negligently,"  instead  of  the  words 
"not  in  the  necessary  or  apparently  necessary 
defense  of  himself  or  associates,"  was  erroneous. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  002,  603;    Dec  Dig.  g  252.*] 

7.  Carriers  (§  321  •)— Injury-  to  Passenger- 
Shooting  BY  Trainman— Instructions. 

In  an  action  by  a  passenger  for  injury  from 
being  shot  by  a  trainman,  who  shot  at  another 
person,  an  instruction  to  find  for  defendant  un- 
less one  of  defendant's  agents  while  attempting 
to  shoot  another  i>erson  negligently  shot  plain- 
tifF,  should  have  stated  that  if  defendant's 
trainman,  when  he  fired  the  shot,  believed  and 
had  reasonable  ground  to  believe  that  it  was 
necessary  to  fire  the  same  to  protect  himself 
or  associates  from  death  or  harm,  and  he  bo 
fired  the  shot  to  protect  himself  or  associates, 
they  should  find  for  defendant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  IHg.  i  1326;  Dec.  Dig.  %  321.*] 

8.  Carriers  (S  321*)— Injury  to  Passenger- 
Instructions— Evidence. 

In  an  action  for  injury  to  a  passenger  from 
being  shot  during  a  disturbance  between  the 
trainmen  and  disorderly  passengers,  where  the 
evidence  was  confiicting  as  to  whether  the  shot 
injuring  plaintiff  was  fired  by  a  trainman  or  a 
passenger,  the  court  should  have  instructed  that 
defendant  was  not  liable  if  the  shot  was  fired 
by  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  g  1336;   Dec.  Dig.  g  321.*] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"To  be  officially  reported." 

Action  by  O.  W.  Gunterman  against  the 
Illinois  Central  Railroad  Company.    From  a 
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Judgment  for  plaintiff,  defendant  appeals. 
Beyersed  and  remanded. 

Trabne,  Doolan  &  Cox,  R.  T.  Thomas,  Jr., 
Taylor  &  Eaves,  and  Blewett  Lee,  for  ap- 
pellant.   Willis  &  Meredith,  for  appiellee. 

UOBSON,  J.  G.  W.  Gunterman  was  a 
passenger  on  the  accommodation  train  of 
the  Illinois  Central  Railroad  Company  run- 
ning ftom  Central  City  westward.  The 
train  was  much  crowded,  and  Gunterman 
rode  upon  the  platform  of  one  of  the  cars,  as 
hlB  destination  was  a  station  known  as  Mer- 
cer, about  three  miles  from  Central  City. 
The  proof  for  him  tends  to  show  these  facts: 
After  the  train  pulled  out  from  Central. City, 
a  crash  was  heard  In  the  smoking  car,  and 
there  was  some  disturbance  in  there.  The 
conductor  went  forward  hurriedly  to  the 
car,  and  soon  he  and  the  flagman  came  out 
bringing  with  them  a  man  named  Jackson, 
whom  the  conductor  said  he  was  going  to 
put  off;  but  he  then  decided  not  to  put  him 
off,  bat  to  take  him  on  to  Greenville,  and  al- 
lowed him  to  go  beck  into  the  car.  After 
Jackson  returned  to  the  car,  there  was  still  a 
disturbance  in  there.  When  the  train  reach- 
ed Mercer,  Gunterman  got  off  and  was  stand- 
ing on  the  platform,  while  the  flagman  was 
helping  a  lady  off.  At  this  juncture  a  man 
named  Laswell,  who  had  gotten  off  the  train, 
picked  up  a  rock  and  knocked  down  the  por- 
ter, who  was  by  the  side  of  the  car,  and 
Btmck  Langley,  the  flagman.  The  proof  for 
the  plaintiff  shows  that  at  this  point  the 
conductor  and  Langley  took  out  their  pistols 
and  Langley  began  shooting;  one  of  the  balls 
from  Langley's  pistol  striking  Gunterman  in 
the  back  of  the  neck. 

The  proof  for  the  railroad  company  Is  to 
the  effect  that,  when  the  conductor  went  for- 
ward Into  the  smoker,  he  found  that  Jackson 
and  Laswell  had  kicked  down  the  door  to 
the  water-closet,  claiming  that  some  one  had 
locked  them  in  there,  although  the  fact  was 
that  they  simply  had  failed  to  turn  the  lock 
the  right  way.  The  conductor  undertook  to 
qnlet  them,  and,  Jackson  being  unruly,  the 
conductor  struck  him.  He  thereupon  quieted 
and  took  a  seat;  and  the  conductor  left  the 
car  and  went  back  to  the  ladles'  car  to  take 
up  blB  fares.  After  the  conductor  left,  Las- 
well, who  was  with  Jackson  In  the  water- 
closet,  became  boisterous  again,  and  the  flag- 
man, who  was  In  the  car,  undertook  to  quiet 
bim,  and  struck  him  on  the  head,  from  which 
lie  bled  considerably.  He  then  became  quiet, 
and  soon  the  train  pulled  Into  Mercer,  where 
Jackson,  Laswell,  and  a  man  named  Hop- 
kins, among  others,  left  the  train.  As  soon 
as  Laswell  got  on  the  ground,  he  began 
bunting  for  a  rock,  with  which  he  knocked 
down  the  porter  who  had  his  back  to  him. 
and  then  struck  Langley,  the  flagman,  and 
Langley  drew  his  pistol  and  snapped  It  At 
tbl8  jonctore  Hopkins  drew  his  pistol  and 
flred  two  shots  at  Langley,  the  first  of  which 
StmdE  Gunterman  In  the  neck.     The  con- 


ductor was  standing  on  the  platform  of  the 
car,  but  had  not  gotten  off  the  car  when  the 
difficulty  took  place.  There  was  testimony 
for  the  plaintiff  to  the  effect  that  Hopkins 
had  drawn  his  pistol  in  the  car  before  he 
reached  Mercer;  but  there  was  no  proof 
that  any  of  the  railroad  men  saw  this,  or 
that  he  was  In  any  way  connected  with  the 
difficulty  that  had  taken  place  In  the  car. 
The  proof  for  the  railroad  company  was  to 
the  effect  that  Hopkins  had  done  nothing 
until  after  the  difficulty  began  on  the 
ground.  On  this  conflicting  testimony  the 
circuit  court  Instructed  the  Jury  as  follows: 

"(1)  The  court  Instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the  plain- 
tiff was  a  passenger  on  the  defendant's  (rail- 
road company's)  train  from  Central  City  to 
Mercer  station,  and  that  when  the  plaintiff 
was  on  the  station  platform  at  Mercer  Station 
on  the  occasion  of  his  leaving  the  cars  after 
he  had  been  carried  from  Central  City  to  Mer- 
cer Station,  and  before  he  had  had  a  rea- 
sonable opportunity  to  leave  said  station 
platform  after  getting  off  the  cars,  the  agents 
of  defendant  railway  company,  or  any  of 
them  in  charge  of  said  passenger  train,  while 
attempting  to  shoot  another  person,  uninten- 
tionally but  negligently  shot  and  wounded 
the  plaintiff  upon  his  body  and  person  with 
a  pistol,  then,  and  In  that  event,  the  Jury 
should  find  for  the  plaintiff  such  compen- 
satory damages.  If  any,  as  were  thereby 
caused  to  the  plaintiff,  and  which  were  the 
direct  and  natural  result  of  the  negligence 
aforesaid,  not  exceeding  $1,999  the  amount 
claimed. 

"(2)  The  Jury  should  find  for  defendant  un- 
less they  should  believe  from  the  evidence 
that  some  one  of  the  defendant's  agents  In 
chaige  of  said  train  while  attempting  to 
shoot  another  person  negligently  shot  and 
wounded  the  plaintiff  while  be  was  on  the 
station  platform,  and  before  he  had  had  a 
reasonable  opportunity  to  leave  the  platform 
after  getting  off  the  cars." 

"(4)  Negligence  as  used  In  the  Instructions 
means  the  failure  to  use  ordinary  care,  and 
ordinary  care  I'*  such  care  as  an  ordinarily 
prudent  person  would  usually  exercise  under 
similar  circumstances  In  matters  Involving 
his  own  interest" 

He  refused  to  give  this  Instruction,  which 
was  asked  by  the  defendant:  "The  court  in- 
structs the  Jury  that,  although  they  may  be- 
lieve from  the  evidence  that  one  of  the  de' 
fondant's  agents  fired  the  shot  which  struck 
and  injured  the  plaintiff,  bat  should  further 
believe  from  the  evidence  that  the  said  agent 
who  fired  said  shot.  If  he  did  so  fire  it  was 
being  attacked  by  some  other  person,  and 
at  the  time  believed  or  had  reasonable 
grounds  to  believe  that  It  was  necessary  for 
him  to  flre  same  to  protect  himself  from 
death  or  great  bodily  harm  at  the  hands  ot 
said  person,  then  the  law  Is  for  the  defend- 
ant and  they  will  so  find." 

The  Jury  found  for  Gunterman,  and  fixed 
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his  damages  at  |1,000.  Tbe  railroad  com- 
pany appeals. 

The  court  did  not  err  in  refusing  to  in- 
struct the  jury  peremptorily  to  find  for  tbe 
defendant,  for  in  helping  the  passengers 
from  the  train  the  flagman  was  discharging 
a  duty  assigned  him  by  the  defendant.  It 
was  the  duty  of  the  defendant  to  protect  Its 
passengers,  not  only  on  the  train,  but  while 
they  were  alighting  from  it,  and  until  they 
had  had  a  reasonable  time  to  leave  the  plat- 
form. '  It  was  Incumbent  upon  It  to  protect 
its  passengers  from  unruly  persons  as  they 
alighted  from  the  train  no  less  than  while 
they  were  on  the  train.  If  the  flagman  was 
attacked  while  be  was  performing  the  duty 
assigned  him  by  the  defendant,  he  had  a 
right  to  stand  his  ground  and  meet  force 
with  force,  and  to  use  as  much  force  as  was 
necessary  to  protect  him  or  his  associates 
firom  death  or  great  bodily  barm  at  the 
hands  of  tbelr  assailants.  In  doing  all  this 
he  was  acting  for  the  company,  and  there- 
fore it  is  responsible  for  his  acts.  Gunter- 
man  had  Just  alighted  from  the  train,  and  a 
reasonable  time  had  not  elapsed  when  the 
shooting  was  done. 

The  court  also  properly  refused  to  submit 
to  tbe  Jury  tbe  question  whether  the  con- 
ductor in  the  exercise  of  ordinary  care  should 
have  put  Jackson  and  La^well  off  the  train 
before  they  reached  Mercer.  When  the  con- 
ductor went  to  Jackson,  he  quieted  down, 
and  it  does  not  appear  that  he  was  after- 
wards disorderly  on  the  train.  There  was 
nothing  in  the  conduct  of  Laswell  and  Jack- 
son that  should  have  made  the  conductor  an- 
ticipate that  after  they  reached  Mercer  and 
got  upon  the  ground -they  would  make  an 
attadc  upon  the  trainmen.  As  what  hap- 
pened at  Mercer  was  not  to  be  reasonably 
anticipated  from  what  had  taken  place  in 
the  presence  of  tbe  conductor  on  tbe  train, 
it  cannot  be  said  that  his  failure  to  put  Las- 
well  and  Jackson  off  before  they  reached 
Mercer  was  the  proximate  cause  of  this  trou- 
ble. The  fact  is  that  the  difficulty  at  Mercer 
seems  to  have  followed  the  flagman  striking 
Laswell  after  the  conductor  bad  left  the 
car  and  without  his  knowledge;  for  it  is 
evident  that  Laswell  got  the  rock  and  began 
the  assault  at  Mercer  to  avenge  himself  for 
the  blow  which  the  flagman  had  given  him 
on  tbe  train.  This  occurred  Just  as  the  train 
was  pulling  into  Mercer,  and  the  conductor 
had  no  opportunity  to  do  anything  before 
the  train  reached  Mercer.  He  was  then  tak- 
ing up  the  tickets  in  the  ladles'  car,  and  had 
no  knowledge  of  it  until  after  the  difficulty 
at  Mercer.  There  was  no  evidence  in  tbe 
case  that  any  one  of  the  trainmen  but  Lang- 
ley,  the  flagman,  did  any  shooting.  In  in- 
struction No.  1,  in  lieu  of  the  words  "the 
agents  of  defendant  railroad  company  or 
any  of  them  in  charge  of  said  passenger 
train,"  the  court  should  have  used  the  words. 


"the  defendant's  flagman,  Langley."  There 
is  no  question  of  negligence  in  the  case.  If 
Langley  drew  his  pistol  and  fired  it  into  the 
crowd,  shooting  the  plaintiff,  the  company 
is  responsible  unless  he  acted  in  self-defense. 
In  lieu  of  the  words  in  the  first  instruction 
"but  negligently,"  the  court  should  have 
used  the  words  "and  not  in  the  necessary  or 
apparently  necessary  defense  of  himself  or 
his  associates  on  the  train."  In  lieu  of  in- 
struction No.  2,  the  court  should  have  told 
the  Jury  that  it  was  the  duty  of  the  defend- 
ant's agents  In  charge  of  the  train  to  pro- 
tect the  passengers  while  they  were  alight- 
ing from  the  car,  and  that,  if  they  were  at- 
tacked, they  had  a  right  to  stand  their 
ground  and  meet  force  with  force,  and  that, 
though  they  should  believe  from  the  evidence 
that  Langley  fired  the  shot  which  struck  the 
plaintiff,  yet,  if  they  further  believed  from 
the  evidence  that  when  he  so  fired  it  he  or 
his  associates  on  the  train  were  being  at- 
tacked by  some  other  person  or  persons,  and 
be  believed,  and  had  reasonable  grounds  to 
believe,  that  it  was  then  necessary  for  falm 
to  fire  same  to  protect  himself  or  them  from 
death  or  great  bodily  harm  at  the  hands  of 
sndi  person  or  persons,  and  he  so  fired  the 
shot  to  protect  himsdf  or  one  of  his  asso- 
ciates from  the  said  danger  real  or  to  him 
apparent,  they  should  find  for  the  defendant. 
Crabtree  v.  Dawson,  119  Ky.  148,  83  S.  W. 
557,  26  Ky.  Law  Rep.  1046,  67  L.  R.  A.  565. 
115  Am.  St.  Rep.  243.  By  another  instruc- 
tion the  Jury  should  have  been  told  that  the 
defendant  was  not  liable  if  tbe  shot  which 
struck  the  plaintiff  was  fired  by  Hopkins. 

The  other  objections  urged  are  as  to  mat- 
ters which  will  probably  not  occur  on  anoth- 
er trial.  In  view  of  all  the  evidence,  we  con- 
clude that  there  should  be  a  new  trial. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


WTNN  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  23,  1900.) 

L  RoBBEBT  (8  24*)— Evidence— SuFFiciEscT. 
In  a  prosecution  for  robbery,  evidence  held 
to  sufficiently  identify  accused  a8  the  perpetra- 
tor of  the  robbery  to  warrant  a  verdict  of  guilty. 
[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  {  34;   Dec  Dig.  {  24.*] 

2.  Cbimiwal  Law  (8  742*)— CnEMBiUTT  or 
WrrNESSES — Questions  for  Juhy. 

Where  the  prosecuting  witnesses  identified 
accused  as  the  perpetrator  of  th£  crime,  the  jury 
had  the  right  to  accept  therr  testimony  as 
against  that  of  accused  and  his  witnesses. 

[E^.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  8  1719 ;  Dec.  Dig.  8  742.*] 


3.  ROBBEBT   tt   6*)  —  What   Constitutes  — 
Pe  ~  ~ 

or  Officeb. 


Search  or  Persons  Undeb  Abbest— Right 


Though  a  deputy  marshal  had  the  right  to 
arrest,  without  a  warrant,  persons  who  were 
drank  and  disorderly,  and  following  such  arrest 
to  search  them  to  ascertain  whether  they  pos- 
sessed weapons  ot  other  means  of  resisting  his 


•For  other  coaei  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  ladezas 
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authority,  or  of  effecting  tlieir  escape  if  Impris- 
oned, if  in  making  such  search  be  obtained  mon- 
ey from  them,  it  was  his  duty  to  return  it  upon 
discharging  them  from  arrest,  and  if,  after  mail- 
ing the  arrest,  he  toolc  advantage  of  the  duress 
under  which  such  arrest  placed  them,  and  by 
force  or  putting  them  in  fear  tooic  from  them 
money  in  their  poesession  feloniously,  intending 
at  the  time  to  convert  it  to  his  own  use,  his  act 
was  robbery. 

[EM.    Note.— For    other   cases,    see    Robbery, 
Cent.  Dig.  f  5 ;   Dec.  Dig.  {  5.*] 
4.  Lakceny    ({    23*)— Petit   liARCKNY— What 

Constitutes— Money  Taken  prom  Pbbsons 

Undeb  Abbest. 

In  a  prosecution  for  robbery,  where  it  ap- 
peared that  accused,  a  deputy  sheriff,  arrested 
the  complaining  witnesses  for  being  drunk  and 
disorderly,  and  after  making  the  arrests  searched 
their  persons  and  obtained  an  amount  of  money, 
which  he  did  not  return  upon  releasing  them, 
it  was  error  not  to  charge  the  jury  on  petit 
larceny,  since,  if  accused  made  the  search  in 
good  faith,  and  not  for  the  purpose  of  robbing 
them,  but  after  thus  getting  the  money  feloni- 
ously kept  and  converted  it  to  his  own  use,  his 
act  in  so  doing  was  petit  larceny. 

[EM.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {§  50,  52;    Dec.  Dig.  §  23.*] 

Appeal  from  Circuit  Court,  Hoplcliis  County. 

"To  be  officially  reported." 

James  Wynn  was  convicted  of  robbery,  and 
appeals.    Beversed  and  remanded. 

Jonson  &  Jennings,  for  appellant.  James 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

SETTLE,  J.  This  Is  an  appeal  from  two 
judgments  of  the  Hopkins  circuit  court,  eacli 
convicting  the  appellant,  James  Wynn,  of  the 
crime  of  robbery.  By  agreement  he  was 
tried  under  the  two  Indictments  at  the  same 
time,  and  by  the  single  verdict  of  the  Jury 
his  punishment  under  one  of  the  Indictments 
was  fixed  at  three  and  under  the  other  at  two 
years'  confinement  In  the  penitentiary. 

According  to  the  commonwealth's  evidence, 
the  alleged  robberies  were  committed  by  ap- 
pellant in  the  village  of  Nortonville,  at  night. 
In  August,  1907,  under  the  following  cir- 
cumstances: Naaman  Wilson  and  J.  L.  Ken- 
ny, who  were  going  from  Central  City  to 
Crofton,  reached  Nortonville  upon  a  train  of 
the  Illinois  Central  Railroad,  at  which  place 
they  bad  to  await  a  later  train  of  the  Louis- 
ville &  Nashville  Railroad  upon  which  to  go 
to  Crofton,  situated  upon  the  last-named  rail- 
road. Having  several  hours  to  wait  at  Nor- 
tonville, Wilson  and  Kenny  visited  one  or 
more  saloons  and  took  two  drinks  of  beer 
and  one  of  whisky  each,  and  then  went  to 
the  depot.  Intending  to  take  the  Louisville  & 
Nashville  Railroad  train  upon  Its  arrival. 
While  In  the  depot,  Kenny  became  sick  from 
Intoxication  or  the  mixture  of  drinks  he  had 
taken,  and  vomited  upon  the  floor,  which  dis- 
pleased the  ticket  agent  In  charge  of  the  de- 
pot who  ordered  both  Kenny  and  Wilson 
from  the  building.  At  this  Juncture,  appel- 
lant, who  claimed  to  be  acting  as  deputy 
marshal    of   Nortonville,   appeared   on    the 


scene  and  arrested  Wilson  and  Kenny,  and 
ostensibly  started  with  them  to  the  town 
prison.  They  both  testified  that  appellant  up- 
on reaching  a  point  on  the  railroad  track 
about  76  yards  from  the  depot  stopped  and 
told  them  be  would  have  to  search  their 
persons,  to  which  they  objected,  but  that  he 
nevertheless  proceeded  with  the  search,  and 
took  from  the  pocket  of  Wilson  two  f5 
bills,  after  which  he  told  Wilson  and  Ken- 
ny that  If  they  would  go  to  an  adjoining 
woodland,  which  he  pointed  out  to  them,  and 
quietly  remain  there  until  the  time  arrived 
for  reaching  the  depot  to  take  the  train  up- 
on which  they  expected  to  go  to  Crofton, 
he  would  release  them  from  arrest,  where- 
upon they  agreed  to  follow  apiiellant's  com- 
mands a'nd  were  discharged  by  him,  but 
that  he  retained  the  money  he  took  from 
Wilson,  and  did  not  thereafter  return  It. 
Wilson  and  Kenny  further  testified  that  they 
went  to  the  woods  as  directed  by  appellant, 
but  there  encountered  some  negroes  who 
"bummed"  them  for  money,  and  that,  to 
avoid  the  negroes,  they  returned  to  the  de- 
pot, and  were  again  arrested  by  appellant, 
who  took  them  to  the  place  of  the  first 
search,  and  again  searched  their  persons,  tak- 
ing at  that  time  from  Kenny  $2,  which  he 
appropriated  as  he  had  done  the  $10  of  Wil- 
son, after  which  appellant  turned  them  loose, 
and  again  ordered  them  to  the  woods.  In 
addition  to  the  testimony  of  Wilson  and  Ken- 
ny, the  commonwealth  proved  the  flight  of 
appellant  to  Indiana  after  his  Indictment 
for  the  robberies,  ai)d  the  forfeiture  of  the 
ball  bonds  executed  to  secure  his  appearance 
for  trial  under  the  Indictments.  Appellant 
In  testifying  admitted  his  escape  from  Jail 
and  flight  to  Indiana,  but  claimed  that  be 
wi^s  confined  ioT  Jail  for  a  misdemeanor,  and 
that  the  escape  and  flight  were  caused  by 
the  need  of  his  services  by  his  family  in 
Indiana,  some  of  whom  were  then  ill.  It 
does  not  appear  from  the  evidence,  however, 
whether  his  return  from  Indiana  for  trial 
was  voluntary  or  because  of  his  arrest  for 
that  purpose ;  but  It  does  appear  that  his  ball 
In  the  robbery  cases,  following  his  escape 
and  flight,  procured  of  the  clerk  of  the  Hop- 
kins circuit  court  copies  of  the  ball  Imnds,. 
with  a  view  to  his  arrest  and  return  to  an- 
swer the  Indictments. 

Appellant,  upon  being  Introduced  as  a  wit- 
ness In  his  own  behalf,  admitted  that  be 
twice  arrested  Wilson  and  Kenny  as  stated 
by  them,  but  denied  that  he  searched  or 
took  any  money  from  either  Of  them.  He 
was  corrotiorated  as  to  what  took  place  at 
each  arrest  by  three  companions  who  claim- 
ed to  have  been  with  him  at  the  time,  one 
of  whom  was  a  saloon  keeper  who  seemed 
to  have  been  considerably  under  the  In- 
fluence of  Intoxlcanta  In  addition,  appel- 
lant proved  by  the  ticket  agent  that  Wilson 
and  Kenny  after  their  arrest  accused  him 
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of  being  the  person  who  robbed  them,  but 
later  retracted  the  accusation,  apologized  to 
him  therefor,  and  Informed  him  that  appel- 
lant was  the  guilty  party.  It  also  appeared 
from  the  evidence  that  the  ticket  agent  re- 
sembled appellant  in  figure,  and  wore  cloth- 
ing of  the  same  fashion  and  color.  Appellant 
also  proved  by  one  of  the  town  trustees  that 
Wilson  and  Kenny  on  the  morning  following 
the  robberies  claimed  that  they  had  been 
robbed  by  a  man  who  had  arrested  them 
as  marshal,  but  that  they  failed  to  identify 
appellant  as  the  guilty  party  when  he  was 
called  to  them. 

Appellant  contends  that  he  should  have 
been  granted  a  new  trial,  and  is  entitled  to 
a  reversal  of  the  Judgments  of  conviction,  be- 
cause the  verdict  was  contrary  to  and  un- 
authorized by  the  evidence^  This  contention 
cannot  prevail,  for  the  reason  that  the  testi- 
mony of  both  Wilson  and  Kenny  make  it  ap- 
pear that  he  was  the  guilty  party,  both 
identified  him  as  the  perpetrator  of  the 
crimes,  and  related  with  particularity  the 
facts  and  circumstances  tending  to  establish 
his  guilt,  and  the  Jury  had  the  right  to  ac- 
Qcpt  their  testimony  as  against  that  of  ap- 
pellant and  his  witnesses.  And  the  trial 
court,  even  If  of  opinion  that  the  weight  of 
the  evidence  conduced  to  prove  appellant's 
Innocence,  could  not  have  usurped  the  powers 
of  the  Jury  by  determining  the  matter  of  his 
jguilt  or  innocence. 

It  is  further  contended  by  appellant  that 
the  trial  court  in  addition  to  the  instructions 
given  should  have  given  one  under  which 
the  Jury  might  have  found  appellant  guilty 
of  petit  larceny.  We  are  disposed  to  sustain 
this  contention.  If  Wilson  and  Kenny  when 
found  by  appellant  were  drunk  or  disorderly, 
be  had  the  right  as  deputy  marshal  of  Mor- 
tonville  to  arrest  them  without  a  warrant, 
and,  following  such  arrest,  to  search  their 
persons  for  the  purpose  of  ascertaining 
whether  they  were  in  possession  of  weapons 
or  other  means  of  resisting  his  authority  as 
an  officer,  or  of  effecting  their  escape  If  Im- 
prisoned, but.  If  in  making  such  search  ap- 
pellant obtained  from  their  persons  money, 
it  was  his  duty  to  return  it  upon  discharging 
them  from  arrest  If,  however,  after  mak- 
ing the  arrest,  he  took  advantage  of  the 
duress  under  which  such  arrest  placed  them, 
and  by  force  or  by  putting  them  in  fear  took 
from  them  money  in  their  possession,  feloni- 
ously intending  at  the  time  to  convert  it  to 
his  own  use,  his  act  in  doing  so  was  robbery. 
On  the  other  hand,  if  appellant  searched  Wil- 
son and  Kenny  in  good  faith,  and  not  for  the 
purpose  of  robbing  them,  but  after  thus  get- 
ting the  money  feloniously  kept  and  convert- 
ed It  to  his  own  use,  his  act  in  so  doing  con- 
stituted petit  larceny. 

We  are  of  opinion,  therefore,  that  on  a  re- 
trial of  the  case  the  circuit  court  in  addition 
to  the  Instructions  given  on  the  former  trial 


should  give  another  or  others  embodying 
substantially  in  terms  as  above  indicated  the 
law  as  to  petit  larceny. 

On  account  of  the  error  of  the  trial  court 
In  instructing  the  Jury,  the  Judgments  are 
reversed  and  cases  remanded  for  a  new  trial 
In  conformity  to  the  opinion. 


REOTOR  et  al.  v.  RECTOR. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1909.) 

1.  Dbeds  ({  121*)  — CoKSTBUcTiON  — Estates 
Conveyed. 

A  deed  conveyine  land  to  the  grantee,  his 
heirs  and  assigns,  prohibited  the  sale  or  renting 
thereof  during  the  life  of  the  grantors,  husband 
and  wife,  and  stated  that  the  title  should  re- 
main with  the  grantors  during  their  lives,  and 
that  the  grantee  could  make  improvements  on 
the  land,  and  to  have  and  hold  the  property  unto 
himself,  his  heirs  and  assigns  forever.  The  land 
was  not  homestead,  and  was  owned  by  the  hus- 
band in  fee,  in  which  the  wife  had  only  an  in- 
choate right  of  dower.  The  grantee  died  after 
the  death  of  the  husband,  but  during  the  life- 
time of  the  wife.  Held  that,  on  the  husband's 
death,  the  fee  passed  to  the  grantee,  subject  only 
to  the  dower  right  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  346 ;  Dec.  Dig.  I  124.*] 

2.  Appeai,  and  Ebbob  (S  1171*)— Tmviai,  Eb- 

BOB. 

The  error  in  a  Judgment  awarding  dower 
arising  from  the  failure  of  the  court  to  take  into 
consideration  the  life  interest  of  a  third  person 
living  at  the  time  of  the  institution  of  the  suit 
for  dower,  but  dying  before  the  rendition  of  the 
judgment,  is  infinitesimal,  and  does  not  author- 
ize a  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4546-1548;  Dec.  Dig.  | 
1171.*] 

Appeal  from  Circuit  Court,  Cas^  County. 

"Not  to  be  officially  reported." 

Action  by  Bettle  W.  Rector  against  W.  & 
Rector  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

N.  H.  W.  Aaron  and  McQuown  &  Beckham, 
for  appellants.    Stone  &  Stone,  for  appellee. 

NITNN,  0.  J.  This  litigation  Involves  the 
proper  construction  of  the  following  deed: 
"This  indenture  made,  this  12th  day  of  Jan- 
uary, 1900,  between  S.  L.  Rector  and  J.  M. 
Rector  his  wife,  of  Casey  county,  Ky.,  par- 
ties of  the  first  part  and  R.  S.  Rector,  their 
son,  of  the  same  county  and  state,  party  of 
the  second  part,  wltnesseth:  That  in  con- 
sideration of  the  love  and  affection  which 
they  have  and  do  bear  toward  the  party  of 
the  second  part  and  for  the  sum  of  one 
dollar  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  the  parties  of  the  first 
part  have  bargained  and  sold  and  do  hereby 
give,  grant  and  convey  unto  the  party  of  the 
second  part,  his  heirs  and  assigns  the  fol- 
lowing described  land  on  the  terms  and  con- 
ditions named  below:  [The  boundary  of  250 
acres  of  land  is  here  givot.]  This  indenture 
prohibits  the  sale  or  rentUig  of  the  above 
described  real  estate  during  the  life  of  par- 
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ties  of  the  first  part  except  by  their  consent, 
the  title  to  remain  with  the  parties  of  the 
first  pert  during  their  lives  and  by  this  in- 
denture they  forfeit  none  of  their  rights  and 
privileges  therein.  Party  of  the  second  part 
has  the  right  to  make  any  improvements  on 
the  said  land.  To  have  and  to  hold  said 
property  nnto  the  party  of  the  second  part 
his  heirs  and  assigns  forever.  In  testimony 
whereof  the  parties  of  the  first  part  here- 
unto set  their  hands  the  year  and  day  above 
written."  The  grantee,  immediately  after 
the  execution  of  the  deed,  entered  upon  and 
took  possession  and  control  of  the  land  con- 
veyed, and  proceeded  to  and  did  erect  a 
dwelling  house  and  outbuildings  thereon 
and  made  lasting  and  valuable  improve- 
ments, and  continued  in  the  actual  possession 
and  control  of  the  land  for  his  own  benefit 
from  the  time  he  entered  to  the  date  of  his 
death,  June,  1908.  The  grantor,  S.  L.  Rector, 
who  owned  the  fee-simple  title  at  the  date 
of  the  deed,  died  a  few  months  after  the  ex- 
ecution thereof,  and  left  surviving  him  his 
wife,  J.  M.  Rector,  who  had  only  an  in- 
choate right  of  dower  in  the  land.  This  ac- 
tion was  Instituted  by  Bettle  Rector,  the 
widow  of  R.  S.  Rector,  to  have  dower  allot- 
ted to  her  in  the  250  acres  of  land  conveyed 
to  her  husband.  J.  M.  Rector,  the  widow  of 
8.  Lh  Rector,  who  took  by  descent  from  her 
son,  R.  S.  Rector,  all  the  interest  he  had  In 
the  land,  defended  the  action,  controverting 
appellee's  right  to  dower  or  any  interest  in 
the  land.  After  the  case  was  prepared  for 
trial  and  submitted,  but  before  any  judgment 
was  rendered,  J.  M.  Rector  died  and  her 
heirs,  appellants,  filed  a  pleading  and  enter- 
ed their  appearance  to  the  action,  and  the 
case  was  resubmitted  for  Judgment,  and  the 
lower  court  awarded  appellee  a  dower  in- 
terest in  the  land.    Hence  this  appeal. 

It  will  be  observed  that  the  granting  and 
habendum  clauses  of  the  deed  conveyed  to 
R.  S.  Rector  a  fee-simple  title  in  the  land, 
bat  between  the  granting  and  habendum 
Clauses  the  following  conditions  were  Insert- 
ed, to  wit:  "This  indenture  prohibits  the 
sale  or  renting  of  the  above  described  real 
estate  during  the  life  of  parties  of  the  first 
part  except  by  their  consent,  the  title  to  re- 
main with  the  parties  of  the  first  part  dur- 
ing their  lives  and  by  this  indenture  they 
forfeit  none  of  their  rights  and  privileges 
therein.  Party  of  the  second  part  has  the 
right  to  make  any  improvements  on  the  said 
land."  Appellants  contend  that  by  reason 
of  this  Insertion  the  grantor  reserved  a  life 
estate  In  the  land,  and  that  the  grantee,  R. 
S.  Rector,  took  the  fee  in  remainder  after 
the  termination  of  the  life  estate  of  the  gran- 
tors, and  that  as  the  grantee,  R.  S.  Rector, 
died  after  his  father  and  during  the  lifetime 
of  J.  M.  Rector,  that  his  estate  in  fee  in 
ronainder  did  not  vest  during  his  lifetime, 
and  therefore  he  was  not  during  coverture 
with  his  wife,  Bettie  Rector,  or  at  the  time 
of  Ills  death,  seised  of  such  an  estate  in 


the  land  as  entitled  his  widow,  appellee,  to 
dower  therein.  Appellee's  contention  is  that, 
by  the  conditions  in  the  deed  referred  to, 
the  sole  intention  was  to  limit  and  restrain 
the  grantee's  power,  right,  and  authority  to 
either  rent  or  alienate  the  land  conveyed  to 
him  during  the  lifetime  of  the  grantors,  and 
that,  by  reason  of  the  deed,  the  grantee  took 
and  became  vested  with  an  estate  in  fee, 
with  a  restriction  only  upon  the  power  and 
right  to  either  rent  or  sell  the  laud  during 
the  lifetime  of  the  grantors  without  their 
consult  Appellee  also  contends  that  R.  S. 
Rector  took  under  the  deed  an  estate  In 
fee,  subject  to  the  life  estate  therein  by  the 
grantor  S.  L.  Rector  and  to  a  dower  right 
of  the  grantor  J.  M.  Rector,  as  the  surviv- 
ing wife  of  S.  I*  Rector. 

The  parties,  by  counsel,  present  their  con- 
tentions with  much  ability  and  reasoning. 
We  have  not  been  cited  to  nor  have  we  been 
able  to  find  a  case  wherein  a  conveyance 
containing  conditions  like  those  contained 
in  the  deed  In  the  case  at  bar  has  J>een  dis- 
cussed. Appellants'  counsel,  in  support  of 
their  contention  that  R.  S.  Rector  took  a  fee 
in  remainder  after  the  death  of  his  mother 
and  father,  and  that  appellee  has  no  dower 
Interest  in  the  land,  cited  several  cases.  Tlie 
first — ^Arnold's  Heirs,  etc.,  v.  Arnold's  Adm'r, 
8  B.  Hon.  202 — Is  unlike  the  case  at  bar. 
In-  that  case  John  Arnold  devised  to  Wil- 
liam W.  Arnold  the  plantation  on  which  he 
lived  with  his  wife,  containing  about  300 
acres.  He  requested  his  son  to  remain  with 
himself  and  mother  as  long  as  they  might 
live  and  cultivate  the  farm;  and  the  son 
was  to  have  a  third  of  the  surplus  made  on 
the  farm.  By  the  second  clause  of  the  will 
he  devised  to  his  wife  the  use  of  the  planta- 
tion during  her  life.  In  the  case  before  us 
the  home  place  of  S.  L.  Rector  and  wife 
was  not  conveyed  by  the  deed.  It  appears 
to  have  been  a  separate  place.  The  impor- 
tant difference  is  that  by  the  deed  S.  I/.  Rec- 
tor did  not  convey  to  his  wife  anything. 
Her  interest  in  the  land  remained  as  it  ex- 
isted prior  to  the  execution  of  the  deed,  to 
wit,  an  inchoate  right  of  dower.  Another 
case  referred  to  is  Northcut,  etc.,  v.  Whlpp 
and  Wife,  12  B.  Mon.  65.  In  that  case  Arch- 
er Northcut  devised  to  his  wife  one-half  of 
all  his  land,  slaves,  and  personal  property 
during  her  life,  then  to  her  son,  William  h. 
Northcut.  He  devised  the  other  half  to  Wil- 
liam If.  Northcut  in  fee.  By  another  pro- 
vision of  his  will  he  stated  that  If  his  son, 
William  L.  Northcut,  should  die  before  his 
mother  without  children,  then  that  portion 
devised  to  him  should  go  to  testator's  four 
sisters.  William  L.  Northcut  married,  and 
died  before  his  mother  and  without  chil- 
dren. His  widow  sought  dower  in  the  land. 
The  court  decided  that  she  was  not  entitled 
to  dower  in  the  one-half  which  was  devised 
to  testator's  wife  for  life,  but  that  ehe  was 
entitled  to  dower  in  the  half  devised  to  his 
son,  her  husband,  he  taking  the  fee  In  that 
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portion  subject  to  be  defeated  only  In  the 
event  that  he  died  without  children  before 
his  mother.  In  that  case  the  court  said: 
"Upon  principle  and  authority,  therefore, 
we  are  satisfied  the  true  and 'substantial 
test  of  the  right  of  dower  is  that  the  Issue 
of  the  wife  by  the  marriage  might  inherit 
the  estate  from  the  husband  as  his  heir  or 
heirs.  And,  as  W.  L.  Northcut  had  In  the 
lands  devised  to  him  Immediately  In  fee 
an  estate  of  inheritance  which  must  have 
descended  on  his  death  to  any  surviving  is- 
sue of  bis  marriage,  we  are  satisfied  that, 
although  he  died  without  leaving  such  Is- 
sue, his  widow  Is  entitled  to  dower  in  the 
land.*'  In  the  case  at  bar  S.  Ij.  Rector  did 
not  convey  the  land  to  his  wife  for  life,  but 
she  only  retained  the  interest  she  had  in  it 
at  the  date  of  the  deed.  The  other  two  cas- 
es referred  to  by  counsel  for  appellants  are 
Reynolds  v.  McFarland  &  Co.,  11  8.  W.  202, 
10  Ky.  Law  Rep.  032,  and  Hunt  v.  Hunt,  IW 
Ky.  39,  82  8.  W.  998,  26  Ky.  Law  Rep.  973. 
68  L.  R.  A.  180.  In  each  of  these  cases  the 
conveyance  was  by  father  and  mother  to 
their  child  or  children  of  the  home  place, 
and  each  contained  this  recital,  to  wit: 
"This  deed  Is  not  to  take  effect  until  the 
dpsth  of  the  grantors."  And  it  was  held 
that  a  life  estate  was  reserved  and  the  child 
or  children  toolt  a  fee  in  remainder.  These 
cases  are  unlike  the  one  before  us.  In  this 
case  the  homestead  was  not  conveyed.  The 
grantors  only  restrained  the  grantee  from 
selling  or  renting  the  land  within  the  life- 
time of  the  grantors.  They  gave  the  gran- 
tee possession  at  once  with  power  to  im- 
prove and  use  the  same  for  his  sole  benefit. 
The  main  thought  and  purpose  uppermost 
in  the  minds  of  the  grantors  was  to  compel 
the  grantee  to  reside  upon  the  place  and 
improve  It,  and  therefore  they  prohlhlte'' 
the  renting  or  selling  of  it.  The  deed  was 
evidently  drawn  -  by  a  layman,  and  it  was 
evidently  thought  that  the  first  words  used 
in  the  condition  did  not  accomplish  that 
purpose;  hence  the  Insertion  of  the  words 
in  the  condition  referred  to,  to  wit,  "the 
title  to  remain  in  the  parties  of  the  first 
part  during  their  lives  and  by  this  Indenture 
they  forfeit  none  of  their  rights  and  privi- 
leges therein." 

What  we  have  said  Is  upon  the  Idea  that 
the  sole  purpose  of  the  condition  and  re- 
striction In  the  deed  was  to  compel  the 
grantee  to  reside  upon  and  improve  the 
land,  and  that  he  was  not  to  enjoy  the  bene- 
fits thereof  by  sale  or  renting  it,  and  that 
the  fee  simple  passed  to  the  grantee  sut>- 
Ject  only  to  these  restrictions.  Conceding, 
however,  for  the  purpose  of  this  case  the 
construction  we  have  given  the  Inserted 
conditions  In  the  deed  to  be  erroneous.  It 
appears  that  S.  L.  Rector  owned  the  fee 
simple  in  the  whole  of  the  land,  and  his 
wife,  J.  M.  Rector,  owned  only  an  Inchoate 


right  of  dower  In  same,  and  there  is  noth- 
ing in  the  terms  of  the  deed  to  change  In 
any  way  their  interest  therein.  Therefore, 
when  S.  L.  Rectw,  the  father,  died,  which 
occurred  before  the  death  of  the  son,  the 
fee  passed  immediately  to  the  son,  subject 
only  to  the  dower  right  of  his  mother,  J.  M. 
Rector.  The  lower  court  In  rendering  Judg- 
ment In  behalf  of  appellee  committed  a 
slight  error  in  not  taking  into  consideratloa 
the  life  interest'of  the  mother,  J.  M.  Rector; 
but,  as  she  died  Itefore  the  Judgment  was 
rendered,  her  Interest  In  that  should  have 
been  considered  as  infinitesimal,  and  does 
not  authorize  a  reversal  of  the  case. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  afilrmed. 


BRANDENBURG  v.   SANDIDOE'S 

COMMITTEE. 

(Court  of  Appeals  of  Kentucky.    Nov.  23,  1909.) 

Insane  Pebsons  d  67*)— Saix  of  Rkai.  Es- 
tate—Vali  DITY, 

Where  the  appointment  of  a  committee  for 
a  lunatic  was  void,  and  an  order  for  the  sale 
of  the  lunatic's  teal  estate  to  pay  debts  made 
in  a  suit  by  the  committee  aeamat  the  lunatic 
confined  in  an  asylum  and  his  creditors  was 
void,  ttie  court  could  not  compel  the  purchaser 
to  accept  a  deed  from  the  luuatic  while  in  the 
asylum  on  the  mere  ex  parte  afBdarit  of  the 
asylum  physician,  averring  that  the  lunatic  had 
been  restored  to  reason. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  101 ;  Dec.  Dig.  %  67.*] 

Appeal  from  Circuit  Court,  Hardin  County. 

"To  be  oflBcially  reported." 

Action  by  James  Matt  Sandidge's  commit- 
tee for  the  sale  of  land  to  pay  debts.  From 
a  Judgment  requiring  W.  A.  Brandenburg, 
purchaser  of  the  real  estate,  to  purchase  the 
same,  he  appeals.    Reversed  and  remanded. 

H.  L.  James,  for  appellant  Layman  & 
Holbert  and  L.  A.  Faurest,  for  appellees. 

NUNN,  C.  J.  Prior  to  May  25,  1908,  one 
James  Matt  Sandidge  owned  about  185  acres 
of  land  in  one  body  in  Hardin  county,  Ky. 
He  was  indebted  to  the  Leitchfield  Deposit 
Bank  in  the  sum  of  about  $2,300,  which  was 
secured  by  a  mortgage  on  the  land  and  to  C. 
Z.,  and  something  over  $100,  which  was  also 
secured  by  a  mortgage  on  the  land.  He  owed 
two  or  three  merchants'  accounts  which  were 
unsecured.  All  of  his  indebtedness  amounted 
to  something  like  $2,700.  On  the  date  aliove 
named  Sandidge  was  given  a  form  of  trial 
as  to  his  sanity  In  the  county  court  The  Ju- 
ry found  him  of  unsound  mind  and  to  I>e  a 
lunatic.  The  court  so  adjudged  him,  and  di- 
rected his  immediate  conveyance  to  the  asy- 
lum In  Lakeland,  Ky.,  which  was  done.  W. 
H.  Gardner  was  appointed  his  committee, 
and  he  Instituted  this  action,  alleging  that 
Sandidge  was  a  lunatic  and  then  confined  in 
the  asylum  in  Lakeland,  and  made  him  a  de- 


*For  otlier  cases  see  same  topic  and  ucUod  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  dat«,  4b  Raportsr  Index* 


Digitized  by 


Google 


Ky.) 


BRANDENBUBQ  v.  SANDIDQE'S  COUUITTEB. 


521 


fendant  with  the  creditors  of  Saodldge,  and 
asked  that  the  land  be  sold  to  satisfy  the 
creditors.  The  case  was  referred  to  a  mas- 
ter commissioner  to  take  proof  of  and  report 
claims  against  Sandidge's  estate.  He  report- 
ed the  amount  thereof,  which  was,  in  sub- 
stance, as  stated.  The  court  directed  a  sale 
of  all  the  land  for  the  reason  that  It  could 
not  be  divided  without  materially  impairing 
Its  value,  and  directed  that  the  creditors  of 
Sandidge  be  paid  out  of  the  purchase  price. 
The  land  was  sold  by  the  commissioner,  and 
appellant,  Brandenburg,  bid  the  sum  of  $4,- 
450,  about  $1,200  or  $1,400  more  than  the 
proof  shows  that  it  was  worth.  The  sale  was 
reported  by  the  commissioner  to  the  court, 
and  at  the  first  term  after  the  sale  a  guard- 
tan  ad  litem  appeared  for  Sandidge's  Infant 
children  and  filed  exceptions  to  the  sale  of 
the  whole  of  the  land,  stating  that  Sandidge 
and  his  children  were  entitled  to  a  home- 
stead, which  should  be  set  apart  and  the  bal- 
ance sold  to  pay  the  debts.  Brandenburg 
appeared  at  the  same  time,  and  filed  excei>- 
tions  to  the  report  of  sale,  making  the  point 
that  the  whole  proceeding  by  which  the  land 
was  sold  was  void;  that  the  confinement  of 
Sandidge  in  the  asylum  was  without  legal  au- 
thority because  he  had  not  been  lawfully  ad- 
Judged  to  be  a  lunatic.  Both  parties  agree 
that  these  contentions  are  true,  and  the  court 
so  stated  In  its  Judgment,  but  compelled 
Brandenburg  to  take  the  laud  at  his  bid  for 
the  followbig  reasons:  After  It  was  discov- 
ered that  all  the  proceedings  leading  up  to  the 
sale  of  the  land  by  an  order  of  the  court 
were  void,  a  deed  was  prepared  from  James 
Matt  Sandidge  to  appellant,  Brandenburg, 
the  purchase  price  being  fixed  at  appellant's 
bid,  which  contained  a  clause  of  general  war- 
ranty, and  was  sent  or  carried  to  Jefferson 
county,  where  the  asylum  Is  situated,  and 
was  signed  and  acknowledged  by  J.  Matt 
Sandidge  before  Victor  Swope,  a  notary  pub- 
lic for  that  county,  who  certified  that  San- 
didge freely  ratified  and  confirmed  the  sale 
to  Brandenburg.  On  the  same  day  one  W. 
E.  Gardner  made  an  affidavit  stating.  In  ef- 
fect, that  he  was  the  first  assistant  physi- 
cian at  the  Central  Kentucky  Asylum  for  the 
Insane  In  Lakeland,  Ky.;  that  as  such  physi- 
cian J.  Matt  Sandidge  was  placed  under  his 
care  when  sent  to  the  asylum;  that  he  had 
been  restored  to  his  right  mind,  was  then, 
and  bad  been  for  several  months,  of  sound 
mind,  and  thoroughly  capable  of  attending  to 
his  own  business,  although  somewhat  physic- 
ally disabled;  that  he  had  mind  and  capac- 
ity to  understand  a  contract  to  sell  and  con- 
vey bis  real  estate  and  other  property.  This 
affidavit  was  filed  in  court,  and  the  court  di- 
rected Its  commissioner  who  made  the  sale 
of  the  land  to  Join  Sandidge  In  the  deed  to 
appellant,  and  from  this  order  the  appeal  was 
prosecuted. 
The  only   question   to   be   considered  Is 


whether  the  court  erred  In  compelling  ap- 
pellant to  accept  the  deed  so  made  and  ten- 
dered and  pay  the  purchase  price.  Appellees' 
counsel  concedes  in  his  argument  that  the 
lower  court  had  no  Jurisdiction  to  make  the 
sale  of  the  land,  but  as  Sandidge,  when  in 
his  right  mind,  as  shown  by  the  affidavit  of 
the  assistant  physician,  ratified  and  confirm- 
ed the  attempted  sale  of  the  land  by  the  court 
and  execute<>  a  deed  of  general  warranty,  ap- 
pellant should  be  required  to  take  the  land 
and  pay  the  purchase  price.  In  support  of 
this  contention,  counsel  refer  to  some  authori- 
ties to  the  eff^t  that,  When  an  agent  makes 
a  sale  of  land  without  disclosing  his  agency, 
the  purchaser  was  compelled  to  take  the  land 
when  the  principal  made  a  good  title.  The 
case  at  bar  is  not  like  those  cases.  We  have 
found  no  case  where  the  purchaser  of  land 
who  believed  that  he  was  getting  a  good  title 
from  the  person  who  sold  it  to  him  was  com- 
pelled to  take  the  land  when  he  discovered 
that  the  seller  did  not  own  it  and  his  prin- 
cipal was  an  infant,  idiot,  or  lunatic,  or  there 
were  reasonable  grounds  to  believe  that  the 
principal  was  laboring  under  any  one  of 
these  difficulties.  Brandenburg  knew  the 
owner  of  the  land  was  In  the  asylum,  and 
believed  that  the  court  had  Jurisdiction  to 
make  a  sale  and  pass  a  good  and  perfect  title 
to  the  land,  and  he  should  not  have  been 
made  to  accept  the  deed  from  Sandidge  made 
while  he  was  In  the  asylum;  the  only  evi- 
dence of  his  having  been  restored  to  his  right 
mind  being  an  ex  parte  affidavit  of  the  as- 
sistant physician  of  the  asylum.  While  It  is 
agreed  that  all  the  proceedings  which  led  up 
to  the  placing  of  Sandidge  in  the  asylum 
were  void,  yet  the  record  shows  that  a  Jury 
was  impaneled,  the  proper  oath  administer- 
ed, and  a  verdict  returned  to  the  effect  that 
Sandidge  was  of  unsound  mind  and  a  lunatic, 
and  that  he  was  immediately  sent  to  the  asy- 
lum, where  he  remained  until  after  the  court 
ordered  appellant  to  accept  the  deed.  Ap- 
pellant traded  with  the  court  and  expected 
a  good  title  from  It,  and  the  court  had  no 
power  to  compel  him  to  accept  a  deed  from 
another  vendor,  especially  when  that  vendor's 
sanity  was  in  doubt,  and  appellant  might  be 
put  to  the  expense  and  trouble  In  maintain- 
ing his  title  against  the  claim  of  Sandidge's 
heirs.  If  the  creditors  of  Sandidge  had  made 
their  answers  to  the  petition  a  cross-petition 
against  Sandidge  and  had  him  served  with 
process  before  the  sale  of  the  land,  it  would 
have  been  valid,  but  they  did  not  do  that. 
Sandidge  was  before  the  court  only  upon  the 
I)etition  of  Gardno:,  bis  alleged  committee, 
whose  appointment  was  void,  wherefore  Gard- 
ner had  no  right  to  Institute  the  action. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed  and  remanded,  with 
directions  to  set  aside  the  sale  and  to  dismiss 
the  petition. 
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BORNSTEIN  v.  LOUISVIIiLB  SCHOOL 

BOARD  et  al. 

{Court  of  Appeals  of  Kentucky.    Nov.  26,  1909.) 

1.  Schools  and  School  Districts  (J  111*)— 
Contracts— IixEQAL  Oontbactb— Remedies 
or  Taxpayer. 

A  taxpayer  could  maintain  an  action  as 
such  to  prevent  the  waste  of  the  public  school 
fund,  or  to  prevent  the  school  boara  from  mak- 
ing a  construction  contract  with  one  of  its  own 
members  in  violation  of  law. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  SS  265-268;  Dec 
Dig.  {  lll.»]  . 

2.  Schools  and  School  Disibicts  (§  70*)— 
Contracts— Individual  Interest  of  Om- 

GBR— VAUDITY. 

Kv.  St.  {  2975  (Russell's  St.  {  854),  pro- 
vides tnat  no  person  shall  be  eligible  to  the  office 
of  trustee  of  the  public  schools,  who  at  the  time 
of  his  election  is  directly  or  indirectly  inter- 
ested in  any  contract  with  the  school  board,  or 
is  in  any  way  benefited  by  the  appropriations 
of  the  board,  and  section  2976  (Russell's  St.  { 
855)  vacates  the  office  of  any  member  of  the 
school  board  who  after  election  does  or  incurs 
anything  which  would  have  rendered  him  ineligi- 
ble for  election.  Held,  that  the  statute  was 
simply  declaratory  of  the  common  law,  and  made 
void  contracts  with  the  school  board  in  which 
members  thereof  were  interested,  either  direct- 
ly or  indirectly,  so  that  a  contract  with  a  school 
board  for  the  erection  of  a  building,  in  which 
a  member  of  the  board  was  the  real  party  in- 
terested, though  it  was  made  in  the  name  of  his 
cousin,  was  void. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  191;   Dec  Dig.  { 
79.*] 
8.  Schools  and  School  Districts  (J  111*)— 

Contracts  —  Individual  Interest  op  Ow- 

FicEB— Evidence— Sufficiency. 

In  an  action  to  enjoin  the  construction  of  a 
school  building,  on  the  ground  that  the  contract 
was  in  fact  made  with  a  member  of  the  school 
board,  though  nominally  made  with  another,  evi- 
dence held  to  show  that  such  member  was  in- 
terested in  the  contract,  and  that  the  bid  was 
really  made  by  him  in  another's  name. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  111.*] 

4.  Schools  and  School  Districts  (|  111*) — 
(Jontbacts— Invalidity— E^-FECT. 

Though  a  school  building,  constructed  under 
a  contract  with  a  member  of  the  school  board, 
which  was  void  for  that  reason,  as  in  violation 
of  Ky.  St.  a  2975,  2976  (Russell's  St.  Sf  S54, 
85^.  was  completed  with  money  furnished  by 
the  board  and  was  accepted  by  it,  the  parties 
to  the  transaction  will  not  be  permitted  to 
profit  from  it,  and  the  school  board  will  be  en- 
joined, in  a  suit  by  a  taxpayer,  from  paying 
the  amount  not  actually  put  into  the  building, 
and  the  costs  of  the  suit  adjudged  against  the 
nominal  and  the  real  co'ntractor,  and,  if  the 
whole  contract  price  has  been  paid  by  the  board, 
the  nominal  and  the  real  contractor  will  be  re- 
quired to  repay  the  amount  not  actually  spent 
by  them  on  the  building  to  the  board,  with  in- 
terest from  the  time  of  the  last  payment 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  lll.*j 

Appeal  fronwCircnlt  Court,  Jefferson  Coim- 
ty,  Chancery  Branch,  First  Division. 

"To  be  offlcially  reported." 

Suit  by  Jacob  Bomstein  against  the  Louis- 
ville School  Board  and  others.  From  a  de- 
cree dismissing  the  petition,  plaintiff  appeals. 


Reversed  and  remanded  for  Judgment  as  di- 
rected, and  for  further  proceedings. 

M.  A..  D.  A.  ft  J.  6.  Sachs,  for  appellant 
Wallace  A.  McKay  and  W.  P.  HlUsman,  for 

appellees. 

HOBSON,  ;r.  The  liOUIsvUle  school  board 
advertised  for  bids  for  the  brickwork  of  the 
Duker  Avenue  school  building,  and  It  was 
specified  in  the  advertisement  that  the  bid- 
ders should  state  what  they  would  charge  if 
Louisville  brick  were  used,  and  what  they 
would  charge  additional  if  Akron  brick  were 
used.  A  number  of  folds  were  made  for  the 
work,  among  others  one  by  Jacob  Bomstein. 
In  which  be  offered  to  do  the  work  for  $9,- 
600,  and  there  was  added  to  the  foot  of  his 
bid  a  statement  that,  if  Akron  brick  were 
used,  he  would  charge  $40  per  1,000  addi- 
tional. Oeorge  Hoertz  also  made  a  bid  in 
which  he  offered  to  do  the  work  for  $11,923 
with  Louisville  brick,  and  a  certain  higher 
sum  if  Akron  brick  were  used.  John  Hoertz 
was  a  member  of  the  school  board  and  also 
chairman  of  the  building  committee.  When 
the  bids  were  opened,  at  the  suggestion  of 
the  architect,  Bomsteln's  bid  was  thrown 
out  as  Irregular  because  he  did  not  specify 
what  be  would  charge  if  Akron  brick  were 
used  in  a  lump  sum,  but  only  stated  that  ke 
would  charge  $40  per  1,000  extra.  The  com- 
mittee thereupon  decided  to  use  Louisville 
brick,  and  the  bid  of  George  Hoertz  was  ac- 
cepted, which  was  lower  than  any  other  bid 
except  the  Bomstein  bid,  and  this  had  been 
thrown  out.  The  committee  reported  its  ac- 
tion to  the  school  boar^  who  approved  the 
action  of  the  committee,  and,  made  a  con- 
tract with  George  Hoertz  for  the  brickwork 
of  the  building.  Bornsteln  then  brought  this 
suit  to  enjoin  the  school  board  from  having 
the  building  conatracted  by  Hoertz  upon  the 
ground  that  the  committee  had  capriciously 
rejected  his  bid,  although  he  was  the  lowest 
and  best  bidder,  and  that  the  bid  made  in 
the  name  of  Oeorge  Hoertz  was  in  fact  the 
bid  of  John  Hoertz,  the  chairman  of  the  com- 
mittee, and  that  the  school  board  was  making 
a  contract  with  one  of  its  own  members  for 
the  building  of  the  schoolhouse  at  a  higher 
price  than  the  lowest  and  best  bid,  and  was 
thus  wasting  $2,323  of  the  school  money. 
The  application  for  a  preliminary  injunction 
was  refused ;  answers  were  filed.  On  final 
hearing  his  petition  was  dismissed,  and  he 
appeals. 

Bornsteln  sued  as  a  taxpayer,  and  as  such 
be  might  maintain  an  action  to  prevent  the 
waste  of  the  school  fund  in  which  he  was  in- 
terested, or  to  prevent  the  school  board  from 
making  a  contract  with  one  of  its  own  mem- 
bers for  the  work.  He  made  the  school  board. 
John  Hoertz,  and  George  Hoertz  parties  to 
the  petition.  The  house  was  built  pending 
the  action,  and  was  about  completed  when 


*For  other  cases  see  same  topic  and  section  NUUB£R  In  Deo.  4b  Am.  Digs.  1907  to  data,  *  Reporter  Index** 
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the  last  depositions  were  taken.  It  is  not 
easy  to  see  on  -what  ground  the  bid  of  Bom- 
steln  was  rejected  as  Irregular  when  It  was 
decided  to  build  the  house  of  IjOulSTllIe  brick, 
for  It  was  clearly  stated  In  his  bid  that  he 
would  do  the  work  for  |9,600,  and,  after 
throwing  out  his  bid,  the  board  accepted  the 
bid  of  George  Boertz  for  $11,923.  Bomstelu 
was  a  contractor  In  good  standing.  He  was 
then  Just  finishing  another  schoolhouse  for 
the  board,  and  it  Is  hard  to  believe  that.  If 
these  persons  had  been  accepting  bids  to  build 
a  house  for  themselves,  they  would  have 
thrown  out  a  bid  that  was  the  lowest  by  $2.- 
323,  and  then  accepted  the  next  higher  bid, 
after  th^  had  determined  not  to  use  Akron 
brick ;  for,  whatever  defect  there  might  have 
been  in  Bornsteln's  bid  as  to  Akron  brick.  It 
was  perfectly  definite  as  to  what  be  would 
charge  if  Louisville  brick  were  used. 

But,  passing  by  this  question,  we  come  to 
the  main  question  In  the  case:  Was  the  bid 
made  In  the  name  of  George  Hoertz  really 
made  by  John  Hoertz,  a  member  of  the  school 
board,  and  chairman  of  the  building  com- 
mittee? Sections  2975,  2976,  Ky.  St.  {Rus- 
sell's St.  fS  854,  855),  among  other  things  pro- 
vide as  follows: 

"No  person  shall  be  eligible  to  this  oflSce 
>vho,  at  the  time  of  his  election,  is  directly 
or  indirectly  Interested  In  any  contract  with 
the  board,  or  who  holds  any  office  of  trust, 
agehcy  or  salary  with  any  corporation  which 
holds  any  contract  with  the  board,  or  who 
is  any  way  benefited  by  the  appropriations  of 
the  board;  or  whose  father,  son,  brother, 
wife,  daughter  or  sister  Is  employed  as  teach- 
er or  as  professor,  or  in  any  other  capacity 
by  said  board,  or  In  any  of  the  public  schools, 
or  who  is,  directly  or  indirectly.  Interested 
in  the  sale  to  the  board  of  books,  stationery, 
or  other  property." 

"If,  after  election,  any  member  of  the 
board  shonld  become  a  candidate  for  nomina- 
tion or  for  any  office  or  agency,  the  holding 
and  discharging  of  which  would  have  ren- 
dered him  ineligible  before  his  election,  or 
should  he  remove  out  of  the  district  for  which 
he  was  chosen,  or  should  he  do  or  incur  any- 
thing which  would  have  rendered  him  ineligi- 
ble for  election,  or  should  any  of  the  relatives 
above  specified  be  employed  by  the  board,  his 
office  shall  become  vacant  and  be  filled  as 
herein  directed." 

It  will  thus  be  seen  that  the  statute  makes 
any  person  who  is  directly  or  Indirectly  in- 
terested in  any  contract  with  the  board  in- 
eligible for  election,  and  declares  that  If 
after  election  he  shall  become  directly  or  in- 
directly Interested  in  any  such  contract  his 
office  shall  become  vacant.  By  section  2768, 
Ky.  St  (Russell's  St.  g  556),  members  of  the 
general  council  are  forbidden  to  be  directly 
or  Indirectly  Interested  in  any  contract  with 
the  dty,  and  nnder  this  provision  it  has 
been  held  that,  if  a  member  of  the  council 
is  interested  in  any  contract  made  with  the 
dty,  the  contract  la  void.    Nunemacher  y. 


liouisvllle,  98  Ky.  834,  32  S.  W.  1001,  19  Ky. 
Law  Rep.  933;  Jacques  t.  Louisville,  32 
Ky.  Law  Rep.  674;  Bradley  Gilbert  Ck).  v. 
Jacques,  110  8.  W.  836,  33  Ky.  Law  Rep. 
618.  Section  2768,  Ky.  St.,  provides  no  pen- 
alty for  its  violation,  while  section  2976  pro- 
vides that  the  violation  of  its  provisions  shall 
vacate  the  office.  The  providing  of  this  se- 
vere penalty  shows  that  the  Legislature 
intended  to  forbid  the  members  of  the  school 
board  from  being  interested  directly  or  in- 
directly in  the  contracts  made  by  It;  and 
such  contracts  are  no  less  void  in  the  case  of 
a  trustee  than  in  the  case  of  a  councilman. 
How  then  stands  this  case?  John  Hoertz 
had  been  for  20  years  a  member  of  the 
school  board.  During  this  whole  time  he 
had  been  making  contracts  with  the, school 
board  for  the  erection  of  buildings.  He  was 
a  contractor  by  business.  For  a  while  he 
made  his  contracts  tn  the  name  of  one  Neu- 
meyer,  who  was  his  partner.  After  Neumey- 
er's  death,  he  made  contracts  in  the  name  of 
others.  About  two  years  before  this  he  had 
built  for  the  school  board  in  the  name  of 
this  same  George  Hoertz  the  Sylvia  Avenue 
Schoolhouse.  He  had  a  son,  whom  we  shall 
call  for  distinction  George,  Jr.;  the  other 
George  Hoertz,  whom  we  shall  call  George, 
Sr.,  being  a  cousin  of  his,  66  years  old,  living 
at  Beechmont,  not  known  among  the  con- 
tractors of  Louisville  as  a  contractor  of 
brickwork,  and  who  had  done  no  contracting 
of  brickwork  for  himself  in  four  or  five  years 
except  to  remodel  a  house  for  his  daughter- 
in-law.  When  the  advertisement  appeared 
for  the  brickwork  for  the  Duker  Avenue 
Schoolhouse,  George,  Jr.,  went  to  his  father 
and  asked  him  If  he  was  going  to  bid  on  the 
Job;  the  father  and  son  being  then  partners 
in  contracting.  He  and  his  son  say  he  told 
his  son,  "No,"  that  since  the  new  board  bad 
come  in  they  had  agreed  that  no  members  of 
the  board  should  do  any  contracting,  and 
George,  Jr.,  then  went  to  see  George,  Sr., 
without,  as  he  says,  any  suggestion  from  his 
father.  A  bid  was  prepared,  and  the  name  of 
George  Hoertz,  Sr.,  was  signed  to  it  by 
John  Hoertz.  The  proof  as  to  the  signature 
to  thia  bid  leaves  no  doubt  In  our  mind  that 
this  is  the  writing  of  John  Hoertz.  When 
this  bid  was  accepted  by  the  committee, 
Bomsteln  began  this  proceeding,  and  George 
Hoertz  In  person  signed  the  contract  which 
was  made  with  the  school  board,  but  he  gave 
as  his  surety  on  bis  bond  the  father-in-law 
of  John  Hoertz,  and  George  Hoertz,  Jr.,  took 
entire  charge  of  the  matter  of  building  the 
schoolhouse.  He  bought  the  material,  he 
employed  the  hands;  George,  Sr.,  paying 
practically  no  attention  to  -what  was  going 
on,  and  giving  the  matter  no  supervision. 
When  estimates  were  made  upon  the  work, 
George,  Sr.,  would  go  to  the  school  board  and 
get  the  check,  turn  the  check  over  to  John 
Hoertz,  and  John  Hoertz  cashed  the  check. 
George,  Sr.,  .put  not  a  dollar  in  the  building 
and  received  not  a  dollar  from  it  np  to  the 
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time  the  depoEltlons  In  this  case  closed,  and 
at  that  time  the  school  board  had  paid  out 
upon  It  $9,000.  George,  Jr.,  testifies  that  he 
was  by  agreement  with  George,  Sr.,  the  fore- 
man of  the  building,  and  was  to  receive  $5.50 
a  day.  He  also  testifies  t^iat  his  father,  when 
he  collected  the  checks,  turned  all  the  money 
over  to  him  and  that  he  kept  it  in  a  drawer 
in  his  desk  at  home  until  he  paid  It  out  on 
material  or  to  the  hands  as  the  work  pro- 
gressed. When  the  depositions  closed,  there 
was  something  over  $2,000  still  payable  by 
the  school  board,  and  there  were  some  bills 
outstanding.  But,  although  $9,000  had  been 
collected,  oo  account  had  been  asked  by 
George  Hoertz,  Sr.,  of  George  Hoertz,  Jr., 
and  none  had  been  rendered  him.  Before 
this  work  was  begun,  John  Hoertz  and  son 
had  built  some  cottages  on  Brook  street  with 
certain  bricklayers.  They  had  taken  their 
force  from  there  to  C.  T.  Dearings,  and  add- 
ed a  story  to  his  printing  establishment,  and 
these  hands  were  taken  from  there  to  the 
Duker  Avenue  school  building.  John  Hoertz 
says  that  he  was  doing  nothing  while  George, 
Jr.,  was  building  the  schoolhouse,  and  that 
he  merely  cashed  the  checks  for  convenience 
of  George,  not  retaining  a  dollar  of  the  mon- 
ey or  having  any  Interest  in  the  contract. 
■While  George  Hoertz,  Sr.,  was  rarely  about 
the  building,  John  Hoertz  was  frequently 
there,  often  going  as  often  as  twice  a  day. 
After  this  schoolhouse  was  built,  be  did  work 
for  the  school  board  In  six  small  jobs  amount- 
ing to  $147,  and  pat  the  voucher  In  the  name 
of  Joseph  Kipp,  having  Klpp  to  recopy  it  so 
that  It  would  appear  In  his  handwriting; 
and,  when  the  account  was  allowed,  he  had 
Kliv  to  sign  the  check  and  paid  Kipp  $5 
for  his  trouble.  This  was  after  the  agree- 
ment between  the  trustees  not  to  be  interest- 
ed in  any  contracts  made  with  the  board, 
and  after  John  Hoertz  says  he  had  deter- 
mined not  to  be  interested  in  any  such  con- 
tracts, and  for  that  reason  did  not  bid  on 
the  Duker  Avenue  School.  While  he  and  his 
son,  George,  and  George  Hoertz,  Sr.,  all  state 
that  he  had  no  interest  In  the  Duker  Avenue 
School  contract,  their  testimony  Is  very  un- 
satisfactory taken  as  a  whole. 

George  Hoertz,  Sr.,  does  not  know  who 
wrote  the  bid  to  the  Louisville  school  board, 
does  not  remember  if  he  signed  It  himself, 
does  not  know  the  dimensions  of  the  build- 
ing, did  not  have  any  bills  for  the  material 
presented  to  him,  does  not  know  whether  the 
bills  were  paid  by  cash  or  check,  or  bow  much 
material  was  used,  or  how  many  men  worked 
on  the  building,  or  the  names  of  any  of  the 
men,  or  the  average  pay  roll,  or  when  or 
where  or  how  the  men  were  paid  off,  or 
how  much  was  paid  for  labor  or  material,  or 
bow  much  the  time  of  his  foreman  came  to. 
To  say  that  a  man  who  had  undertaken  a 
contract  involving  over  $11,000  could  be  so 
Ignorant  about  It  as  George  Hoertz  was,  is 


to  say  either  that  he  was  lacking  In  ordinary 
prudence  or  that  he  liad  for  some  reason  no 
substantial  Interest  in  it;  and  that  George 
Hoertz  is  a  man  of  good  sense  is  shown  by 
his  deposition.  John  Hoertz's  testimony  is 
inconsistent  with  the  declarations  made  by 
him  to  disinterested  parties  whom  he  contra- 
dicts ;  and,  in  addition  to  this,  his  testimony 
lacks  frankness,  and  has  not  the  ring  of  a 
sincere  desire  to  hold  back  nothing  material 
to  the  controversy.  To  uphold  such  a  trans- 
action simply  because  Interested  parties  say 
that  John  Hoertz  was  not  interested  in  the 
contract  would  be  in  effect  to  bold  the  stat- 
ute inoperative  except  where  the  parties  con- 
fess to  its  violation.  The  statute  is  simply 
declaratory  of  a  common-law  rule,  which 
lies  at  the  basis  of  the  proper  administra- 
tion of  municipal  affairs,  and  the  court  can- 
not countenance  evasions  of  It  To  permit 
it  to  be  evaded  in  such  a  way,  as  is  shown 
by  this  record,  would  be  to  destroy  it. 

What,  then,  are  the  rights  of  the  parties? 
The  house  was  built  with  money  furnished 
by  the  school  board.  It  has  been  accepted  by 
the  board,  and,  though  the  contract  was  void, 
the  money  of  the  board  went  into  the  house, 
and  the  board  has  the  house.  But  the  court 
win  not  allow  either  of  the  parties  .who  were 
parties  to  the  transaction  with  the  school 
board  to. make  a  profit  out  of  It.  And  we 
are  satisfied  from  the  record  that  the  money 
paid  by  the  board  did  not  go  Into  the  house 
at  least  to  the  amount  of  $2,300.  Under  the 
evidence,  the  circuit  court  should  have  en- 
tered a  judgment  enjoining  the  school  lioard 
from  paying  to  George  Hoertz,  Sr.,  $2,300 
of  the  contract  price,  and  adjudging  John 
Hoertz  and  George  Hoertz,  Sr.,  to  pay  the 
cost  of  the  action.  If,  on  the  return  of  the 
case  to  the  circuit  court,  It  shall  appear  that 
the  whole  contract  price  for  the  schoolhouse 
has  been  paid,  the  circuit  court  will  enter  a 
judgment  adjudging  John  Hoertz  and  Geoi^ice 
Hoertz,  Sr.,  to  pay  to  the  school  board  $2.- 
300  with  Interest  from  the  time  the  last  pay- 
ment was  made. 

Judgment  reversed  and  cause  remanded 
for  a  judgment,  and  further  proceedings  con- 
sistent herewith. 

KOEHLER  et  al.  v.  BIERBAUM  et  aL 

SAME  v.  OSTERHOIiT  et  al 

(Court  of  Appeals  of  Kentucky.    Nov.  24, 1909.) 

1.  Payment   (8   38*>— Application. 

Where  materialmen  asked  for  payments  on 
particular  jobs  and  contractors  thereafter  made 
payments  in  response  to  the  demand,  the  con- 
tractors were  entitled  to  have  the  money  credit- 
ed on  the  jobs  on  which  they  were  paid. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  H  99,  100;   Dec.  Dig.  S  38.  •] 

2.  Patmknt  (I  38*)  —  Appucation  —  Discwt- 
TioN  of  Debtob. 

A  debtor  may  direct  to  which  of  two  «r 
more  demands  payments  shall  be  applied,  whidt 
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direction  may  not  be  expressed  in  term*,  bat 
may  be  infemd  from  circumstances. 

[Bd.  Note.— For  otiier  cases,  see  Payment, 
Cent.  Die.  H  90,  100;   Dec  Dig.  S  3&*] 

Appeal  from  Circuit  Onrt,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Actions  by  Henry  Koehler  and  others 
against  Emelia  Louise  Bierbaum  and  others, 
and  against  Anthony  Osterholt  and  others. 
Judgment  for  defendants  in  each  case,  and 
plaintiflTs  appeal.    Affirmed. 

Wehle  ft  Weble,  for  appellants.  Boldrick 
A  GoCke,  for  appellees. 

CLAY,  C.  The  suit  by  Henry  Koehler,  etc., 
lumbermen,  against  Emelia  Louise  Bierbaum, 
etc.,  was  brought  to  enforce  a  mechanic's 
Uen  for  $303,  with  Interest  from  April  18, 
1906.  on  a  bouse  and  lot  In  Louisville,  Ky., 
for  lumber  furnished  to  the  building  con- 
tractors,  F.  W.  Ballman  &  Son,  and  used  by 
the  lafter  In  constructing  the  house.  The 
suit  by  Henry  Koehler,  etc.,  against  An- 
thony Osterholt,  etc.,  was  brought  to  enforce 
a  mechanic's  Uen  for  $472.04,  with  interest 
from  April  18,  1906,  on  a  house  and  lot  situ- 
ated on  Jacob  avenue  in  Louisville,  Ky.,  for 
lumber  furnished  to  the  same  contractors,  F. 
W.  Ballman  &  Son,  and  used  by  the  latter 
In  building  a  house  on  Osterholt's  lot.  The 
two  cases  were  consolidated  and  heard  to- 
gether, because  the  Hen  in  each  case  deiiends 
npon  the  state  of  accounts  between  plain- 
tiffs, Henry  Koehler,  etc.,  and  F.  W.  Ball- 
man  ft  Son,  the  contractors,  and  npon  the 
application  of  certain  payments  made  by  the 
contractors.  Judgment  was  rendered  in  each 
case  for  the  defendants  below,  and  the  plain- 
tiffs appeal. 

It  appears  that  the  contractors,  F.  W.  Ball- 
man  ft  Son,  had  been  dealing  with  appellants 
for  a  number  of  years,  and  had  purchased 
from  them  lumber  for  the  construction  of 
numerous  houses.  Appellants  did  not  keep  a 
separate  account  for  each  house,  but  kept  a 
general  account  with  the  contractors.  While 
the  point  Is  made  that  appellants  failed  to 
show  that  the  lumber  sold  the  contractors, 
and  for  which  they  seek  a  Hen  on  the  houses 
In  question,  was  actually  used  in  the  con- 
■tmctlon  of  the  two  houses,  we  are  of  the 
opinion  that  the  evidence  of  Henry  Koehler 
and  his  bookkeeper,  when  considered  in  con- 
nection with  the  dray  tickets  accompanying 
the  lumber,  and  the  admissions  of  the  con- 
tractors themselves,  clearly  shows  that  the 
Inmber  for  which  the  Uen  Is  sought.  In  each 
instance  was  furnished  the  contractors  and 
ased  by  them  in  the  construction  of  the 
bouses.  That  being  the  case,  the  only  ques- 
tion remaining  to  be  considered  Is  one  of 
appUcatlon  of  payments. 

The  evidence  for  appellants  upon  this  point 
Is  to  the  effect  that  they  kept  only  one  ac- 


count with  the  contractors.  This  account 
had  been  kept  for  years,  and  they  had  never 
had  occasion  to  file  any  mechanic's  Uen. 
Whenever  a  jmyment  was  made,  they  simply 
credited  it,  as  they  had  a  right  to  do,  upon 
the  oldest  item  of  the  account.  No  direc- 
tions were  ever  given  by  the  contractors  to 
apply  any  paymoits  made  by  them  upon 
either  the  house  belonging  to  Mrs.  Bierbaum 
or  the  house  belonging  to  Anthony  Osterholt. 
The  proof  shows  that  each  of  the  appellees 
paid  Oie  contractors  for  the  construction  of 
the  respective  houses.  Immediately  there- 
after the  contractors  made  payments  to  ap- 
pellants. There  appear  to  the  record  two 
checks.  One  Is  dated  October  31, 1905,  drawn 
on  the  German  Security  Bank,  payable  to 
the  order  of  Henry  Koehler  ft  Co.,  for  $%0, 
and  signed  by  W.  Ballman.  In  the  middle 
of  the  check,  under  the  words  "Henry  Koeh- 
ler ft  Co."  and  above  the  words  "Two  hun- 
dred and  fifty  dollars"  are  the  words  "For 
Bierbaum  housa"  The  other  check  Is  dated 
December  30,  1905,  drawn  on  the  German 
Security  Bank,  payable  to  the  order  of  Henry 
Koehler  ft  Co.,  and  signed  by  Wm.  Ballman, 
for  the  sum  of  $400.  Under  the  words  "Hen- 
ry Koehler  ft  Co."  and  over  the  words  "Four 
hundred  dollars,"  and  In  the  middle  of  the 
check.  Is  written  "For  Osterholt  house."  It 
Is  contended  that  the  words  "For  Bierbaum 
house"  and  "For  Osterholt  house"  were  not 
In  the  checks  at  the  time  they  were  delivered 
to  the  appellants.  The  testimony  upon  this 
point  Is  not  convtocing  either  way.  Neither 
William  Ballman  nor  his  son  testified  that 
the  apparent  Interltoeatlons  were  in  the 
checks  when  they  were  delivered.  Neither 
Henry  Koehler  nor  his  bookkeeper  had  any 
definite  recollection  of  the  particular  checks. 
They  state  only  circumstances  going  to  show 
why  they  believed  the  words  In  question  were 
not  In  the  checks.  The  words  Interltoed  In 
each  check  were  apparently  written  by  some 
person  other  than  the  signer  of  the  checks  or 
the  party  who  wrote  the  body  of  the  checks. 
This  Is  not  conclusive,  however,  that  the 
words  were  interlined  after  the  checks  were 
delivered.  It  is  possible  that  the  signer  of 
the  checks  may  have  gotten  some  one  to 
write  the  words  in  the  checks  before  they 
were  presented  to  Henry  Koehler  &  Co.  The 
presumption  to  such  a  case  is  that  the  words 
were  there,  and  it  may  be  doubted  If  the 
evidence  for  appellants  is  sufficient  to  over- 
come this  presumption.  However  this  may 
be,  we  are  of  the  opinion  that,  aside  from  the 
checks,  there  is  sufficient  evidence  of  applica- 
tion of  the  payments  by  the  contractors  to 
each  house  In  question.  Ernest  Ballman,  a 
son  of  WUliam  Ballman,  testified  that  he  was 
at  work  on  the  Bierbaum  house ;  that  appel- 
lants sent  their  collector,  Mr.  Thornton,  out 
to  the  house.  He  came  there  on  Thursday 
or  Friday,  and  requested  the  son  to  tell  bis 
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father  that  be  would  like  to  have  some  mon- 
ey on  the  job.  His  father  paid  him  on  the 
following  Saturday.  He  also  tcBtifled  that 
Thornton  called  at  the  Osterholt  house,  and 
asked  for  a  payment  on  that  Job.  He  there- 
after went  down  and  paid  the  $100  check  on 
that  house.  MaJ.  Thornton,  who  was  collect- 
ing for  Henry  Koehler  &  C!o.  at  the  time, 
testified  that  he  had  called  on  the  con- 
tractors, but  that  he  did  not  ask  them  for 
payment  on  any  particular  bouse.  He  had 
with  him  Just  a  general  account,  and  be  ask- 
ed payment  on  the  account.  He  did  testify, 
however,  that  he  used  the  following  language: 
"Tou  have  got  two  houses  going  up,  here  one 
and  there  another  one,  and  I  think  It  Is  time 
for  you  to  make  a  payment."  Further  along 
the  witness  testified:  "He  said  he  would  be 
down  on  Saturday  and  pay  and  settle  with 
Mi.  Brown." 

A  careful  reading  of  the  whole  record  con- 
Tlnces  us  that  there  was  considerable  evi- 
dence tending  to  show  that  appellants, 
through  their  collector,  asked  for  payment  on 
each  Job— that  Is,  on  the  Blerbaum  house  and 
the  Osterholt  house — that  thereafter  the  con- 
tractors, In  response  to  the  demands  made 
upon  them,  did  make  the  payments  as  de- 
manded. If  appellants  did  ask  for  pay- 
ments on  a  particular  Job,  and  the  con- 
tractors thereaffler  made  a  payment  in  re- 
sponse to  that  demand,  they  had  a  right  to 
expect  that  the  money  so  paid  should  be 
credited  upon  the  Job  upon  which  It  was 
paid.  Of  course,  the  debtor  has  a  right  to 
direct  to  which  of  two  or  more  demands 
payments  made  by  him  shall  be  applied.  It 
is  not  necessary  that  this  direction  should 
be  expressed  in  terms.  It  may  be  Inferred 
from  all  the  circumstances.  Foote  v.  Miller's 
Adm'r,  15  Ky.  Law  Rep.  302;  30  Cye.  p.  1230. 
The  evidence  shows  payments  sufficient  to 
cover  the  indebtedness  on  each  house.  The 
circumstances  under  which  the  payments 
were  made- are  sufficient  to  show  an  intention 
on  the  part  of  the  contractors  that  they  be 
applied  as  the  chancellor  held  they  should  be 
applied.  Even  If  the  evidence  were  such  as  to 
leave  the  mind  in  doubt,  we  would  not  dis- 
turb his  finding. 

The  Judgment  in  each  case  is  affirmed. 


PERKINS  4  RLANNING  00.  v.  DREW  & 
I/ANDRUM'S  ASSIGNEE. 

(Court  of  Appeals  of  Kentucky.    Nov.  23,  1909.) 

1.  mortoaaes  (§  16*)  — futube  advances  — 
Validitt. 

A  mortgage  given  in  fact  to  secure  future 
advances,  not  to  exceed  a  certain  amount,  is 
valid,  and  is  a  lien  upon  the  mortgaged  property 
for  advances  not  exceeding  the  amount  specified 
in  the  mortgage,  thouRh  by  mistake  the  consid- 
eration for  the  mortgage  is  therein  stated  as  an 
indebtedness  already  accrued. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  18,  19;    Dec.  Dig.  i  IS.*] 


2.  Evidence  (8  419*)— Fctitbe  Advances — 
Consideration— Pakol  Testimony. 

Where  a  mortgage  given  to  secure  future- 
advances  Indicates  that  it  was  given  to  secure  an 
indebtedness  for  goods,  wares,  and  merchandiser 
it  was  immaterial  that  the  account  was  reduced 
to  the  form  of  notes,  as  the  true  consideratioD 
could  be  shown  by  parol. 

[Ed.  Note. — For  other  cases,  gee  Evidence, 
CenL  Dig.  g  1021 ;  Dec.  Dig.  i  419.*] 

8.  Assignments  fob  Benefit  of  Cbeditobs  (f- 
399*)— Demubbeb— Allegations  to  be  Tak- 
en AS  True. 

Where  the  effect  of  the  lower  court's  hold- 
ing was  to  sustain  a  demurrer  to  exceptions  to 
the  assignee's  report  denying  appellant  a  lien 
on  the  mortgaged  property,  on  appeal,  the  al- 
legations of  the  exceptions  must  be  taken  to  be 
true. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Oeditors,  Dec.  Dig.  i  396.*] 

Appeal  from  Circuit  Court,  Hopkins 
Ootmty. 

"Not  to  be  officially  r^wrted." 

Action  by  C  M.  Lisanby,  as  assignee  of 
Drew  &  Landrum,  for  the  benefit  of  their 
creditors,  against  the  Perkins  &  Manning 
Company  and  others.  From  an  order  over- 
ruling the  Perkins  &  Manning  Company's  ex- 
ceptions to  the  assignee's  report,  it  appeals. 
Reversed  and  remanded. 

Jonson  &  Jennings,  for  appellant  Letcher 
R.  Fox,  for  appellee. 

CLAY,  C  0.  M.  Drew  and  H.  S.  Landrum 
were  engaged  in  the  saloon  business  at  Daw- 
son, Ky.,  and  on  September  21,  1906,  made  a 
deed  of  assignment  to  appellee,  C.  M.  Li- 
sanby, by  which  they  conveyed  to  him,  in 
trust  for  their  creditors,  the  property  in 
controversy  in  this  action  and  other  property. 
The  deed  of  assignment  was  lodged  for  rec- 
ord on  September  21,  1908,  and  recorded  that 
day.  The  assignee  qualified,  and  undertook 
to  carry  out  the  trust.  Prior  to  the  begin- 
ning of  the  partnership  between  G.  M.  Drew 
and  H.  S.  landrum,  the  former  owned  tlie 
partnership  property.  On  November  8,  1905, 
he  executed,  acknowledged,  and  delivered  to 
appellant,  Perkins  &  Manning  Company,  a 
mortgage  upon  the  property  In  controversy. 
This  mortgage  was  accepted  by  appellant  and 
lodged  for  record  in  the  office  of  the  clerk  of 
the  Hopkins  county  court  The  property 
was  in  Hopkins  county  at  the  time,  and  re- 
mained there  until  sold  by  the  assignee. 
This  action  was  Instituted  by  the  assignee 
against  the  creditors  of  the  assigned  estate 
to  settle  the  same.  Appellant  duly  verified 
its  claim  against  said  estate,  and  filed  it 
with  the  assignee.  The  latter  allowed  ap- 
pellant's claim  as  a  general  claim  against 
the  estate,  but  refused  to  allow  appellant  a 
Hen  on  the  property  covered  by  the  mortgage. 
Appellant  then  filed  exceptions  to  the  a»- 
signee's  report  These  exertions  were  over- 
ruled by  the  court  To  review  the  propriety 
of  this  ruling,  this  appeal  is  prosecuted. 

The  consideration  expressed  in  the  mort 
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gage  is  as  follows:  "That  whereas  tbe  party 
of  the  first  part  Is  Indebted  to  parties  of 
the  second  part  for  wares  and  merchandise 
delivered  them  as  shown  by  the  books  of  the 
party  of  the  second  part,  now,  therefore,  to 
secore  payment  of  the  account,  said  account 
not  to  exceed  $500.00,  the  party  of  the  first 
part  has  this  day  mortgaged  and  sold  to  tbe 
party  of  the  second  part  and  to  their  assigns 
and  sucessors  the  following  property :  [Here 
follows  a  description  of  the  property  In  con- 
troversy.]" In  Its  answer  and  counterclaim 
appellant  set  forth  six  notes  for  $25  each,  all 
executed  prior  to  the  execution  of  the  mort- 
gage. It  also  set  forth  a  claim  for  $225.35 
for  goods,  wares,  and  merchandise  furnished 
to  Drew  and  Landrum  during  the  year  1907, 
and  also  a  note  for  $75,  dated  June  25,  1908, 
and  due  30  days  thereafter.  It  Is  charged  in 
the  answer  and  counterclaim,  and  also  in 
the  exceptions  to  the  assignee's  report,  that 
the  notes  In  question  were  executed  for 
goods,  wares,  and  merchandise  furnished  to 
Drew,  and,  after  the  formation  of  the  part- 
nership, to  Drew  and  Landrum.  It  Is  fur- 
ther alleged  that  the  mortgage  was  executed, 
not  only  to  cover  an  indebtedness  then  due, 
but  to  secure  future  advances,  but  by  mistake 
no  provision  as  to  future  advances  was  stat- 
ed in  the  mortgage. 

The  question  whether  or  not  a  mortgage  to 
secure  future  advances  is  valid  was  before 
this  court  in  the  case  of  Louisville  Banking 
Co.  v.  Leonard,  90  Ky.  106,  13  S.  W.  521,  11 
Ky.  Law  Rep.  917.  There  the  question  was 
fully  discussed  and  many  authorities  cited. 
The  court  reached  the  conclusion  that  a 
mortgage  to  secure  future  advances  is  valid 
to  the  extent  of  the  amount  named  in  the 
mortgage,  although  It  purports  on  its  face 
to  be  given  to  secure  an  amount  advanced  at 
the  time,  and  that  parol  testimony  is  ad- 
missible to  show  tbe  true  consideration. 
There  the  consideration  expressed  in  the 
mortgage  was  $5,000.  There  was  nothing  in 
the  mortgage  to  indicate  that  it  was  to  se- 
cure future  Indebtedness.  The  court  held 
that  subsequent  creditors  could  not  be  prej- 
udiced by  showing  by  parol  evidence  that  the 
mortgage  was  intended  to  cover  future  ad- 
vances, for  the  reason  that  the  mortgage 
gave  notice  that  the  property  was  in  Hen  to 
the  extent  of  $5,000.  In  the  case  at  bar  the 
mortgage  gave  notice  that  the  property  was 
bx  lien  to  the  extent  of  $500.  This  Is  the 
limit  of  appellant's  Hen. 

There  is  no  merit  In  appellee's  contention 
that  appellant  Is  not  entitled  to  a  Hen  be- 
cause it  proved  an  indebtedness  In  the  form 
of  notes  Instead  of  an  account.  The  lan- 
guage of  the  mortgage  Itself  Indicates  that  it 
was  given  to  secure  an  Indebtedness  for 
goods,  wares,  and  merchandise.  It  is  Imma- 
terial tliat  the  account  was  reduced  to  the 
form  of  notes.  The  mortgage  was  given  for 
the  purpose   for    which    it    was    executed. 


whether  the  Indebtedness  was  represented 
by  a  mere  statement  of  account,  or  the  ac- 
count Itself,  or  a  portion  of  it  had  been 
merged  into,  and  was  thereafter  represented 
by  notes.  Parol  testimony  Is  admissible  to 
show  the  true  consideration.  The  effect  of 
the  lower  court's  holding  was  to  sustain  a 
demurrer  to  the  exceptions  to  the  assignee's 
report  denying  appellant  a  lien  on  the  mort- 
gaged property.  If  the  allegations  of  the 
exceptions  are  true,  however — and  we  must 
take  them  to  be  true  for  the  purposes  of  this 
discussion — appellant  is  entitled  to  a  prefer- 
ence by  reason  of  its  mortgage.  We  there- 
fore conclude  that  the  court  erred  in  over- 
ruling appellant's  exceptions  to  the  assignee's 
report 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


CLEAR  SPRING  DISTILLING  CO.  ▼. 
BOARD  OP  TRUSTEES  OP  BARDS- 
TOWN  GRADED  COMMON  SCHOOL 
DIST.  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  28,  1909.) 

Schools  and  School  Districts  (t  30*)  — 
Gbaded  CoHMon  School  Distbict— Bo0ND- 

ABIES. 

Ky.  St.  1909,  §  4464  (RusseU's  St.  $  5736), 
providing  that  no  point  on  the  boundary  of  a 
proposed  graded  common  school  district  snail  be 
more  than  2^  miles  from  the  site  of  its  pro- 
posed Bcboolbouse,  etc.,  when  considered  in  con- 
nection with  section  4481  (section  5758),  au- 
thorizing tbe  trustees  to  order  an  election  to 
submit  the  question  of  the  issuance  of  bonds  to 
provide  grounds  and  buildings,  etc.,  and  section 
4439  (section  5715)  authorizing  proceedings  to 
condemn  a  site  for  a  schoolhouse  not  exceeding 
one  acre,  requires  that  tbe  2%-mile  boundary 
for  a  graded  common  school  district  shall  be 
measured  from  the  outer  boundary  of  the  site  of 
the  school  building,  provided  the  site  does  not 
exceed  one  acre. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  S  50;  Dec.  Dig.  f 
30.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Action  by  the  Clear  Spring  Distilling  Com- 
pany against  the  Board  of  Trustees  of  Bards- 
town  Graded  Common  School  District  and 
others.  From  a  Judgment  for  defendants, 
plalntitC  appeals.    Reversed  and  remanded. 

John  D.  Wickllffe,  for  appellant  Radford 
C.  Cherry  and  John  S.  Kelley,  for  appellees. 

NUNN,  C.  J.  The  county  court  of  Nelson 
county  recently  established  a  graded  commou 
school  district  In  the  city  of  Bardstown,  the 
boundary  of  which  Included  several  ware- 
houses containing  15,000  barrels  of  whisky, 
upon  both  of  which  tbe  trustees  claim  the 
school  district  is  entitled  to  taxes.  The  trus- 
tees obtained  8  or  9  acres  of  land  and  erected 
a  Bchoolhousp  upon  It,  and  the  county  court, 
in  establishing  the  outside  boundary  line  of 
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the  district  2%  miles  from  the  onter  bound- 
ary of  the  eight  or  nine  acres  survey,  includ- 
ed the  warehouses  and  whisky.  We  copy  au 
excerpt  from  the  facts  as  agreed  by  the  par- 
ties, which  is  as  follows:  "If  a  straight  line 
is  run  from  the  northwestern  portion  of  said 
school  site  in  a  northwesterly  direction  to- 
wards plalntUTs  distillery  warehouses,  the 
line  inscribed  by  this  radius  will  Include  the 
whisky  and  warehouses  in  controversy ;  while, 
if  such  line  is  run  from  the  main  school 
building,  said  whisky  and  warehouses  will  be 
excluded  fr6m  the  2V^-mile  boundary  line  of 
said  district" 

The  only  question  to  be  determined  Is: 
From  wbat  point  should  the  measurement 
begin  to  arrive  at  the  outer  boundary  2>/4 
miles  from  the  school  site?  It  Is  provided  in 
section  4464,  Ky.  St  (Russell's  St  |  6736), 
under  title  of  "Graded  Ck)mmon  Schools,"  as 
follows:  "No  point  on  the  boundary  of  any 
proposed  graded  common  school  district  be 
more  than  two  and  one-half  miles  from  the 
site  of  its  proposed  schoolhouse,  and  that  the 
location  and  site  of  said  schoolhouse  in  said 
district  are  set  out  with  exactness  In  said 
petition  to  the  county  Judge."  Section  4481 
of  the  Statutes  (Russell's  St  {  5758)  provides 
that  the  trustees  of  graded  common  school 
districts  may  order  an  election,  and  submit 
to  the  voters  of  the  district  the  question 
whether  or  not  the  trustees  thereof  shall  Is- 
sue bonds  for  the  purpose  of  providing  suit- 
able grounds,  school  buildings,  furniture,  and 
apparatus  for  the  proposed  graded  common 
school  district  It  is  further  provided  in  this 
section  that:  "Said  board  of  trustees  shall 
provide  funds  for  purchasing  suitable  grounds 
and  buildings,  or  for  erecting  or  repairing 
suitable  buildings,  and  for  other  expenses 
needful  in  conducting  a  good  graded  common 
school  in  their  graded  common  school  dis- 
trict" There  is  no  direct  and  positive  au- 
thority given  the  trustees  in  graded  common 
school  districts  to  purchase  suitable  grounds, 
etc.,  for  the  erection  of  school  buildings,  but 
this  must  necessarily  be  inferred  from  the 
language  quoted  from  section  4481,  and  It 
would  be  unreasonable  to  construe  the  stat- 
ute as  confining  the  trustees  to  a  site  only 
sufficient  to  erect  a  building  upon.  It  is  our 
conclusion  that  the  General  Assembly  never 
contemplated  that  the  measurement  of  the 
214  miles  should  begin  at  the  building.  We 
are  also  of  the  opinion  that  it  did  not  con- 
template that  such  measurement  should  be- 
gin at  the  outer  boundary  of  any  survey  of 
land  that  the  trustees  might  procure  by  pur- 
chase or  gift   for   school  purposes,  for  the 


trustees  might  procure  100  acres  or  more, 
and  thereby  enable  their  district  to  obtain  an 
advantage  for  educational  purposes  over  the 
surrounding  districts,  and  It  would  enable 
them  to  tax  persons  in  that  district  who  would 
be  unable  to  derive  any  benefit  from  the 
school  by  reason  of  the  great  distance  there- 
from. As  stated,  under  the  title  of  "Graded 
Common  Schools,"  article  10  of  the  General 
Statutes,  the  General  Assembly,  by  inference 
only,  authorized  the  trustees  to  purchase  a 
site  for  a  school  building,  but  did  not  au- 
thorize them  to  take  steps  In  the  county  court 
to  condemn  land  for  such  purposes,  in  case 
they  could  not  agree  with  the  owner  of  the 
land  for  its  purchase.  The  General  Assem- 
bly, when  it  enacted  the  sections  of  the  stat- 
ute included  in  article  10,  and  which  have 
special  reference  ^o  graded  common  schools, 
knew  that  it  bad  enacted  section  4438  (section 
5715)  under  the  head  of  "Ciommon  Schools," 
applying  to  all  common-  schools,  which  in- 
cludes graded  common  schools.  By  that  sec- 
tion the  trustees  are  authorized  to  condemn 
a  site  for  a  schoolhouse  when  they  cannot 
agree  with  the  owner  on  the  price.  It  is  al- 
so provided  by  that  section  that  "the  quan- 
tity of  land  thus  condemned  shall  not  In  any 
case  exceed  one  acre." 

Our  conclusion  is  that  the  General  Assem- 
bly, In  enacting  section  4464  of  the  Statutes, 
intended  that  the  2%-miIe  boundary  of  graded 
common  school  districts  should  be  measured 
from  the  outer  boundary  of  the  site  of  the 
school  building,  provided  the  site  does  not 
exceed  one  acre.  It  was  not  Intended  to  con- 
fine the  trustees  of  a  graded  common  school 
to  one  acre  of  land  If  they  saw  proper  to  pro- 
cure more,  but  meant  to  confine  the  taxing 
district  within  the  above  limits.  This,  In  our 
opinion.  Is  the  only  reasonable  construction 
that  can  be  given  the  statutes  upon  this  sub- 
ject TTie  following  authorities,  while  not  ex- 
actly in  point,  throw  some  light  upon  the 
subject:  Trustees  Palntsvllle  School  District 
V.  Davis,  64  8.  W.  438,  23  Ky.  Law  Rep.  838, 
Jackson  v.  Brewer,  etc.,  112  Ky.  554,  66  S. 
W.  396,  23  Ky.  Law  Rep.  1871,  and  Hundley, 
etc.,  v.  Singleton,  Supt,  etc.,  86  S.  W.  279. 
23  Ky.  Law  Rep.  2006.  The  agreed  state  of 
facts  Is  Insufficient  to  enable  us  to  settle 
this  case.  We  cannot  tell  whether  the  ware- 
houses and  whisky  will  be  Included  when  the 
measurement  is  made  to  begin  at  the  outer 
boundary  of  an  acre,  considering  the  school 
building  as  in  the  center  of  the  acre. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  cooslstent  herewith. 
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HONAKER  et  al.  ▼.  JONES. 
(Supreme  Court  of  Texas.    Dec.  1,  1909.) 

Verdob  and  Pubchaseb  (g  281*)  —  Vbkdob'b 

Lien— Evidence. 

Evidence  held  not  to  show  that  a  note  was 
inven  for  a  part  of  the  purchase  money  for 
which  property  was  originally  sold,  so  as  to 
make  it  a  vendor's  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  281.*] 

Error  to  CJourt  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  J.  E.  Jones  against  W.  B.  Hona- 
ker  and  otiiers.  From  a  Jadgment  of  the 
Court  of  Civil  Appeals,  reforming  and  af- 
firming a  judgment  for  plaintiff  (115  S.  W. 
649),  defendants  bring  error.  Reformed  and 
afllrmed. 

Smith  &  WUcoz  and  Gamett  &  Hughston, 
for  plaintltrs  in  error.  Wm.  M.  Jones,  for 
defendant  in  error. 

GAIN£iS,  G.  J.  This  suit  was  brought  by 
defendant  in  error,  J.  E.  Jones,  against 
plaintiffs  in  error,  J.  N.  Shelton,  W.  B.  Hona- 
ker,  and  W.  P.  Herron,  to  recover  of  Shelton 
on  three  promissory  notes  and  to  enforce  a 
lien  for  their  payment.  The  first  and  second 
of  the  notes  are  each  for  $1,000,  and  are  pay- 
able on  the  14th  day  of  December,  1805,  and 
the  14th  day  of  December,  1800,  respectively, 
and  each  of  which  expresses  that  It  Is  given 
for  a  part  of  the  pur-chase  money  "for  a  liv- 
ery stable  and  outfit  with  two  lots  of 
land  situated  in  FarmersviUe,  Collin  county, 
*  *  *  upon  which  a  vendor's  lien  is  ex- 
pressly retained  to  secure  the  payment  here- 
of." The  third  of  the  notes  is  dated  June 
10,  1903,  and  is  for  $260.75,  due  July  1,  1903, 
but  contains  no  expression  as  to  any  lien. 
AH  the  notes  provide  that.  In  case  they  ore 
put  In  the  hands  of  an  attorney  for  collec- 
tion, 10  per  cent  attorney's  fees  shall  be 
due.  We  have  examined  the  opinion  of  the 
Oonrt  of  Civil  Appeals  in  connection  with 
the  application  for  the  writ  of  error,  and 
are  satisfied  that  no  error  Is  pointed  out 
save  In  one  particular,  which  we  shall  now 
proceed  to  discuss. 

The  trial  court  decreed  that  a  lien  existed 
upon  the  lots  of  land  which  were  originally 
sold  by  Jones  to  Shelton  and  Hill  to  secure 
the  payment  of  the  note  for  $260.75,  for 
which  Judgment  was  given.  The  note  as  we 
have  seen  ^presses  no  lien.  To  make  it 
a  Hen,  it  must  have  been  given  for  a  part 
of  the  purchase  money  for  which  the  prop- 
erty was  originally  sold.  Is  such  the  fact? 
We  think  not  Shelton  himself  testified  that 
a  part  of  the  note  was  for  rent  of  the  shed 
to  the  bam  at  $45  per  annum,  but  for  how 
many  years  he  does  not  say. '  Jones  in  bis 
testimony  is  Just  as  indefluite.  There  were 
many  transactions  between  Shelton  and 
Jones,  and  it  is  hardly  probable  that  after 


this  long  lapse  of  time  any  one  could  tell 
bow  this  $260.75  was  involved,  and  how 
much,  if  any,  was  a  part  of  the  original  pur- 
chase money  for  the  livery  stable  outfit.  Ac- 
cordingly the  judgment  upon  the  two  promis- 
sory notes  for  $1,000  each  and  with  a  decree 
enforcing  a  lien  for  their  payment  upon  the 
property  mentioned  in  the  Judgment  will  be 
permitted  to  stand,  and  a  personal  Judg- 
ment on  the  $260.75  note  will  be  rendered, 
but  without  any  Hen  for  its  payment. 

The  Judgment  will  be  accordingly  reform- 
ed and  affirmed.  The  plaintiffs  In  error  will 
recover  the  costs  of  the  Court  of  Civil  Ap- 
peals and  of  the  Supreme  Court 


CLEVENOER  v.  BLOUNT. 
(Supreme  Court  of  Texas.     Nov.  24,  1009.) 

1.  Afpxai.  and   E^sob   (f   1068*)— Habiilebs 

BbbOB— ReFCSAI.   of  iNSTBUCnONS. 

Where,  in  trespass  for  cutting  timber,  the 
jury  found  that  defendant  intentionally  and 
knowingly  cut  the  timt>er,  and  he  did  not  ex- 
ercise the  care  of  a  prudent  man  to  ascertain 
that  the  timber  was  not  on  plaintiff's  land,  the 
refusal  to  charge  that  plaintiff  was  estopped,  if 
his  agent  pointed  out  the  land  from  which  the 
timber  was  taken  as  land  purchased  from  plain- 
tiff by  defendant,  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ${  4225-4228,  4^0;  Dec. 
Dig.  {  1068.*] 

2.  Trial  (8  256*)— Instbuctions— Reqitests 
— Neoessitt?— "Pbudent  Pebson." 

A  charge  in  trespass  for  cutting  timber 
that  if  defendant  cut  the  timber  intentionally 
and  willfully,  and  did  not  exercise  the  care  a 
"prudent  person"  would  liave  exercised,  he  was 
liable,  was  sufficient  as  against  the  objection 
that  the  phrase  "a  prudent  person"  in  the  in- 
struction should  have  been  qualified  by  the 
word  "ordinarily,"  in  the  absence  of  a  request 
for  a  more  specific  charge;  for  the  phrase  "a 
prudent  person"  in  the  charge  meant  an  ordi- 
narily prudent  person. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {{  628-641 ;   Dec  Dig.  {  256.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5770.] 

3.  Apfeai.  and  Ebrob  (S  1062*)— Qxtestionb 
Reviewable- Questions  Not  Raised  in 
Application  fob  Wbit  of  Ebbob. 

The  Supreme  Court  will  not  notice  objec- 
tions to  the  instructions  unless  made  in  the  ap- 
plication for  a  writ  of  error  to  review  the  judg- 
ment of  the  Court  of  Civil  Appeals  affirming 
the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1133,  4281;  Dec.  Dig.  | 
1082.*] 

4.  Estoppel  (|  54*) — Acts  Cohstitdtihq  Es- 
toppel. 

Under  the  rule  that,  where  a  party  has  the 
means  of  readily  ascertaining  the  true  facts, 
the  adverse  party  is  not  estopped  when  a  par- 
ty failed  to  procure  a  surveyor  to  run  the  lines 
of  bis  lands  and  ascertain  that  the  agent  of  the 
adverse  party,  pointing  out  the  lines,  was  mis- 
taken, the  adverse  party  was  not  estopped  from 
claiming  damages  for  the  timber  cut  on  his 
land, '  though  within  the  lines  pointed  out  by 
his  agent. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §§  128-135;   Dec.  Dig.  f  54.*] 
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5.  Appeai.  and  Ebbob  ({  1052*)— Habmi.eS8 
Ebrob— Ebboneous  Rclinos  on  Evidence. 
The  error  in  taking  interrogatories  pro- 
pounded to  a  party,  and  not  answered  by  him, 
as  confessed,  is  cured  where  the  party  is  per- 
mitted to  testify  aa  to  the  matters  inquired 
about. 

[EJd.  Note. — Fof  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  85  4171-4177;  Dec.  Dig.  g 
1092.*  J 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  E.  A.  Blount  against  Joe  P. 
Clevenger.  There  was  a  judgment  of  the 
Court  of  Civil  Appeals  (114  S.  W.  868)  affirm- 
ing a  Judgment  for  plaintiff,  and  defendant 
brings  error.    AfSrmed. 

Hunt,  Myer  &  Townes,  King  &  Strong,  and 
D.  M.  Short  &  Sons,  for  plaintiff  in  error. 
Blount  &  Garrison,  for  defendant  in  error. 

GAINES,  a  J.  This  action  was  brought 
by  E.  A.  Blount  against  Joe  P.  Clevenger  to 
recover  damages  for  the  cutting  and  appro- 
priating of  timber  upon  tlie  land  of  plaintiff. 
The  plaintiff  recovered  a  judgment  for  $7,- 
000— the  value  of  the  lumber  into  which  the 
timber  was  manufactured.  Clevenger  was 
a  sawmill  owner,  and  bought  of  Blount  829 
acres  of  land.  The  defense  to  the  action 
was  that  if  defendant  had  cut  the  timber  up- 
on plaintiff's  land,  which  was  denied.  It  was 
cut  under  a  mistake  of  fact  evidenced  by  the 
representation  of  John  S.  Doughtie,  who  act- 
ed as  agent  of  the  plaintiff  in  the  sale  of 
the  land,  and  who,  as  alleged,  pointed  out 
the  land  upon  which  the  timber  was  cut 
as  the  land  that  was  to  be  sold. 

The  first  assignment  of  error  in  the  appli- 
cation for  the  writ  of  error  was  that  the 
court  erred  in  not  instructing  the  jury  that 
if  Doughtie  pointed  out  the  land  purchased 
or  to  be  purchased,  and  showed  the  land 
from  which  the  timber  was  taken  as  a  part 
of  that  purchased  or  to  be  purchased,  Blount 
would  be  estopped  to  claim  any  damage  for 
the  timber  so  cut.  The  court  charged  the 
Jury  that  if  they  should  find  that  defendant, 
Clevenger,  cut  the  timber  intentionally  and 
wrongfully,  and  could  have  known  by  the 
use  o^  the  care  which  a  prudent  person 
would  have  exercised,  in  order  to  ascertain 
tlie  fact,  whether  the  timber  l)eIonged  to 
him  or  to  plaintiff,  then  they  should  return 
a  verdict  for  the  plaintiff  for  the  value  of 
the  timber  as  manufactured  into  lumber  by 
the  defendant;  but  that,  if  they  should  find 
that  defendant  cut  and  appropriated  the  tim- 
l)er  on  the  land  of  plaintiff,  after  having  ex- 
ercised the  care  of  a  prudent  person  to  as- 
certain that  the  timber  was  not  on  the  land 
of  the  plaintiff,  then  they  should  find  for  the 
plaintiff  the  value  of  the  timber  as  it  stood 
on  the  land.  The  jury  found  expressly  for 
$7,000,  the  value  of  the  timber  as  manufac- 
tured Into  lumber.  Thus,  it  is  seen,  that 
the  Jury  found  that  the  defendant  intention- 


ally and  knowingly  cut  the  timber,  and  that 
he  did  not  exercise  the  care  a  prudent  man 
would  have  exercised,  in  order  to  ascertain 
that  the  timber  cut  by  him  was  not  upon 
the  land  of  the  plaintiff.  So  it  appears  that, 
if  the  issue  of  estoppel  had  been  submitted 
to  the  jury,  the  verdict  would  necessarily 
have  been  the'  same. 

These  charges  are  also  objected  to  for 
the  reason  that  they  say  "a  prudent  person" 
without  annexing  the  qualifying  adverb 
"ordinarily."  But  we  think  that  "a  prudent 
person"  means  an  "ordinarily"  prudent  per- 
son, and  that,  if  defendant  wanted  a  more 
specific  charge,  be  should  have  asked  for 
It  We  do  not  notice  any  objection  to  the 
charges  except  those  made  in  the  applica- 
tion for  the  writ 

There  is  much  complaint  in  the  applica- 
tion for  the  writ  of  error  that  the  Jury- 
were  not  told  that,  if  the  agent  of  the 
plaintiff  pointed  out  the  timber  upon  the 
land  and  made  a  mistake  in  so  doing  and 
the  defendant  cut  the  timl>er  so  pointed  out, 
plaintiff  would  be  estopped  to  claim  dam- 
ages for  the  timber  so  cut.  But  the  author- 
ities hold  that,  if  a  party  has  the  means 
of  readily  ascertaining  the  true  facts  avd 
falls  to  exercise  such  means,  the  other  par- 
ty will  not  be  estopped.  16  Cyc.  738,  and 
cases  there  cited ;  Hale  v.  Skinner,  117  Mass. 
474;  Park  Ass'n  v.  Shartzer,  83  Md.  10,  34 
Atl.  536;  Perkln's  Lumber  Co.  v.  Thomas, 
117  Ga.  441,  43  S.  E.  692;  Western  Land 
Ass'n  V.  Banks,  80  Minn.  317,  83  N.  W.  192; 
Murphy  v.  Clayton,  113  Cal.  153,  45  Pac. 
267.  The  defendant,  by  getting  a  surveyor 
and  running  the  lines,  could  easily  have  as- 
certained that  the  agent  was  mistaken  in 
his.  statements,  and  could  have  ascertained 
the  true  facts,  and  this  he  failed  to  do.  Be- 
sides, it  seems  that  the  rules  of  estoppel  do 
not  apply  to  representations  as  to  the  boun- 
daries between  estates.  Liverpool  Wharf 
V.  Prescott,  7  Allen  (Mass.)  494;  Thayer  ▼. 
Bacon,  3  Allen  (Mass.)  163,  80  Am.  Dec  69; 
Brewer  v.  Boston  &  W.  R.  Co.,  5  Mete 
(Mass.)  478,  39  Am.  Dec.  694.  It  is  to  be 
observed  that  the  witness  Doughtie  'did 
not  admit  that  he  had  misrepresented  the 
boundaries  of  the  land.  He  testified  that  he 
showed  the  defendant  the  line  about  which 
he  is  claimed  to  have  been  mistaken. 

It  Is  also  assigned  that  the  court  erred  In 
permitting  the  interrogatories  to  defendant, 
which  had  been  propounded  to  bim  by  plain- 
tiff and  which  he  had  not  answered,  to  be 
read  and  taken  as  confessed.  The  Interrog- 
atories were  propounded  by  the  plaintifT, 
and  the  notary  to  whom  they  were  commit- 
ted issued  a  notice  to  the  defendant  to  ap- 
pear at  2  o'clock  on  a  certain  day,  at  his 
office,  to  take  the  d^MsItion.  The  defoid- 
ant  told  the  notary  that  he  would  not  an- 
swer the  interrogatories.  As  to  the  ques- 
tion of  answering  the  interrogatories,  the  de- 
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-Pendant  "CleTenger  anfi  the  notary  *oth  tes- 
-tlfled.  The  court  held  that  the  totexroga- 
-torlee  -dbould  "be  taken  as  confessed.  But 
-eounsal  ."for  the  plaintiff  withdrew  ail  objee- 
-tlon  "to  (Clevenger  testi^ing  In  his  owa  be- 
'half,  and  he  subsequently  testified  1b  the 
•  case  upon  all  tlie  points  Inquired  alMut  In 
rthe  interrogatories.  We  think  that,  if  the 
•court  erred  in  taking  the  interrogatories  as 
•confessafl,  the  .«a!t>«r  was  -cored  when  the  de- 
fendant owas  permitted  to  testify  fully  as 
■to  the  matters  Inquired  about,  and  that  do 
'jpoeludlce  was  .done  by  the  court  to  the  de- 
:fenda»t  ta  tta  ri^Bngr 

Finding  BO  error  In  the  ■proceedings  which 
1i»A  to  the  iudgment,  It  Is  affirmed. 


atiseotmi.  k.  &  t.  ry.  oo.  op  texas  v. 

BBYNOI-DS. 
<SapiieiBe  0«urt  of  Texas.    Nor.  24,  1909.) 

X  &AILBOAD£  ({  401*)— DiSCOVBBT  OF  PkB- 
SOB  OK  TaiiCK— DDTT  TO  AVOIB  IKJUBY — 
IXflTBUCTIOS. 

Where  those  ia  charge  of  a  loeomotive  di»- 
«o«ier  a  person  on  the  trade,  and  it  becomes  rea- 
sonably apparent  that  he  will  not  leave  tlie 
trade  before  the  engine  reaches  liim,  the  law 
requiicB  of  them  the  exercise  of  such  care  to 
avoid  inJuTT  as  pereona  of  ordinary  prudence 
woald  use  m  such  emergency  proportionate  to 
the  danger,  but  what  acts  and  expedients  are 
requiredin  a  given  situation  is  for  the  jury, 
and  not  for  the  court,  except  when  the  facts 
leave  no  room  for  difference  of  opinion ;  and 
hence  in  an  action  for  injuries  to  a  person 
struck  by  a  locomotive,  where  it  appeared  that 
the  railroad  employes  on  the  foot  board  of  the 
engine  gave  warning  cries,  tried  to  turn  the 
angle  cock  to  set  the  brakes,  and  tried  with  par- 
tial success  to  push  the  injured  person  from  the 
track,  and  there  was  a  question  what  was  the 
best  course  of  conduct,  and  whether  what  was 
done  was  all  that  ought  reasonably  to  have  been 
expected  of  persons  of  ordinary  prudence  called 
upon  to  act  in  such  surroundings,  a  charge  that 
it  was  the  duty  of  an  employ^  operating  an  en- 
gine upon  discovering  a  person  on  the  track 
<(rhen  it  became  reasonably  apparent  that  he 
would  not  leave  it  before  the  engine  reached 
bim  to  use  every  means  within  his  power  in  the 
exercise  of  ordinary  care  "to  stop  the  engine" 
flBd  avoid  strilsing  a  person  was  error. 

[Bd.   Note. — For  other  cases,   see  Bailroads, 
Dee.  Dig.  i  401.*] 

2-  Kailboads  (§  401*)— INJUBY  TO  Pebbons 
OS  Tback—Instbuctions— "Knowing." 
The  fact  that  the  charge  did  not  require 
that  employes  on  the  engine  should  have  rea- 
lized" tne  danger,  but  made  it  suffice  to  raise 
the  duty  defined  if  they  had  "reasonable  ground 
to  believe  and  It  was  apparent  to  them"  that 
the  person  was  in  danger,  would  not  render  it 
•bjectionable,  since  for  practical  purposes  a 
person  must  be  treated  as  knowing  a  fact  when 
he  has  reason  to  believe  it  and  when  it  is  ap- 
parent to  him. 

{Ed.  Note.— For  other  cases,  see   Railroads, 
Dec.  Dig.  I  401.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  p.  3937.] 

8.  Bahjwads  (§  401*)— iNJtTBT  TO  Pebson  on 
Track— iNffTBucTioNs. 

A  reqtiested  charge  that  if  the  employes 
on  the  engine  did  all  tney  could  to  avoid  injur- 
ing the  person  on  the  track,  and  that  the  means 


they  used  were  such  as  a  person  of  ordinary 
care  would  have  used  under  the  same  or  simi- 
lar circumstances,  defendant  should  recover, 
though  the  employ^  did  not  apply  air  on  the 
engine,  nor  attempt  to  stop  it,  was  erroneous  as 
unduly  restricting  the  inquiry,  since  it  might 
be  true  that  a  person  of  ordinary  care  would 
have  used  the  means  adopted  and  at  the  same 
time  would  also  have  attempted  to  stop  the 
engine. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  401.*] 

Brror  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  C.  T.  Reynolds  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  of  the  Court  of 
ClvU  Appeals  affirming  a  judgment  for  plain- 
tiff (115.  S.  W.  340),  defendant  brings  error.  _ 
Reversed  and  remanded. 

Coke,  Miller  &  Coke,  Jno.  C.  Wall,  and 
Head,  Dillard,  Smith  &  Head,  for  plaintiff  in 
error.  Wolfe,  Hore  &  Maxey,  for  defendant 
in  error. 

WILLIAMS,  J.  This  writ  of  error  is  from 
a  judgment  affirmed  by  the  Court  of  Civil 
Appeals  In  favor  of  defendant  in  error  (plain- 
tiff below)  against  plaintiff  in  error  for  dam- 
ages sustained  by  the  former  from  being 
struck  by  an  engine  of  the  railroad  company 
under  the  following  cfarcumstances:  Rey- 
nolds walked  east  along  a  street  in  Denlson 
to  its  Intersection  with  another  street  run- 
ning north  and  south  along  which  run  sev- 
eral tracks  of  the  defendant.  He  stopped 
upon  one  of  these  tracks  to  await  the  pass- 
ing of  a  train  upon  another  track  in  front  of 
him.  Just  at  this  time,  about  15  or  20  feet 
from  plaintiff,  a  switch  engine  was  backing 
north  along  the  track  upon  which  he  stood, 
moving  two  to  four  miles  an  hour.  Three 
employes  rode  upon  a  foot  board  at  the  end 
of  the  tender,  and  saw  plaintiff  as  be  stopped 
in  the  perilous  position,  and  knew  that  he 
was  In  danger  of  being  struck.  Their  testi- 
mony Is  to  the  effect  that  each  of  them  at 
once  gave  warning  cries  to  plaintiff,  one  of 
them  directed  another  to  turn  the  angle 
cock,  near  which  the  latter  stood,  so  as  to 
set  the  air  brakes,  which  the  latter  at  once 
tried  to  do,  while  the  third,  seeing  that  plain- 
tiff did  not  heed  their  shouts,  leaned  for- 
ward to  shove  him  out  of  the  path  of  the 
engine.  In  which  the  employe  so  far  suc- 
ceeded that  only  one  of  plalntlfTs  legs  was 
caught  and  crushed.  According  to  this  tes- 
timony the  man  who  attempted  to  set  the 
brakes  could  not  do  so  sooner  than  they 
were  set  by  the  engineer — too  late  to  prevent 
the  Injury,  The  plaintiff  was  not  seen  from 
th«  cab,  but  the  engineer  says  he  heard  the 
halloo  of  one  of  the  men  on  the  foot  board, 
and  made  a  service  application,  and  that' 
then  the  fireman  hallooed  and  he  made  an 
emergency  application.  The  plaintiff  had 
then  been  knocked  down. 

The  plaintiff  Introduced  testimony  of  ex- 
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perts  tending  to  ~  show  that  the  engine,  mov- 
ing at  the  rate  of  speed  stated  by  some  of 
the  witnesses,  could  have  been  stopped  by 
the  proper  use  of  the  air  brakes  In  a  short- 
er distance  than  that  traversed  by  It  before 
It  struck  plaintiff,  and  Inferentlally  that  the 
servants  did  not  make  proper  effort  to  stop. 
This  will  serve  to  show  the  state  of  the  evi- 
dence sufficiently  for  the  purposes  of  the  de- 
cision. 

The  error  for  which  this  writ  was  granted 
will  appear  in  the  following  Instruction  giv- 
en to  the  Jury;  the  objectionable  feature 
appearing  also  In  other  parts  of  the  charge: 
"*  •  •  But,  on  the  other  hand,  if  such 
employ^,  while  so  operating  an  engine,  sees 
.a  person  standing  on  such  track  and  it  rea- 
sonably appears  that  such  person  Is  not 
aware  of  the  approach  of  the  engine,  and  it 
becomes  reasonably  apparent  that  he  will 
not' leave  the  track  before  the  engine  reaches 
him,  it  is  the  duty  of  such  employ^  to  use 
every  means  then  reasonably  within  his  pow- 
er in  the  exercise  of  ordinary  care  to  stop 
such  engine  and  avoid  striking  such  person." 
In  this  the  court  determines  for  the  Jury  as 
a  matter  of  law  that  the  effort  of  the  defend- 
ant's employes  must  have  been  directed  to 
the  stopping  of  the  engine.  There  Is  no  rule 
of  law  that  requires  that  specific  thing. 
What  the  law  requires  Is  the  exercise  of 
the  care  to  avoid  injury  which  persons  of 
ordinary  prudence  would  use  in  such  emer- 
gencies. This  care  must,  of  course,  be  pro- 
portioned to  the  danger,  but  what  acts  and 
expedients  constitute  it  in  a  given  situation 
is  a  question  to  be  determined  by  the  Jury, 
and  not  by  the  court  S.  A.  &  A.  P.  Ry.  Co. 
V.  Hodges,  120  S.  W.  848;  2  Thompson  on 
Neg.  §§  1734,  1738.  The  evidence  shows  that 
several  things  suggested  themselves  as  prop- 
er to  be  done  and  that  some  of  these  were 
done,  or  attempted,  by  the  employes  to  avert 
the  collision.  Was  it  best  for  the  employes 
to  do  as  the  Jury  might  find  they  did,  or 
that  they  should  have  directed  their  at- 
tention more  to  the  stopping  of  the  eingine? 
Was  what  they  did  In  the  emergency  tn 
which  they  thus  suddenly  found  themselves 
the  exercise  of  that  kind  and  degree  of  care 
that  men  of  ordinary  prudence  would  have 
iised  in  their  situation?  We  think  It  quite 
clear  that  these  are  questions  to  be  deter- 
mined by  the  Jury,  and  to  be  determined 
from  the  facts  and  circumstances  as  they 
existed  and  appeared  at  the  time,  and  not 
by  looking  backward  and  Inquiring  merely 
whether  or  not  the  event  proved  that  some 
other  course  than-  that  pursued  would  have 
been  more  effectual  in  preventing  the  In- 
Jury.  Of  course,  if  It  be  true  that  all  was 
not  done  that  could  have  been  done  to  stop 
the  engine,  that  fact  is  to  be  considered,  but 
it  is  to  be  made  the  reason  for  liability  only 
In  case  the  Jury  shall  find  that  what  was 
done  fell  short  of  the  measure  of  care  re- 
quired by  the  law.  It  Is  true  that  such  a 
charge  as  that  In  question,  applied  to  some 


states  of  fact,  would  not  be  subject  to  the 
objection  made  to  this,  for  the  reason  that 
those  facts  might  show  that  there  was  no 
other  course- open  to  those  in  charge  of  an 
engine  but  to  try  to  stop  it  Such  charges 
have  been  presented  in  cases  coming  before 
this  court  and  have  not  been  regarded  as 
objectionable,  for  the  reason  that  the  court 
always  may  assume  that  about  which  there 
Is  no  dispute.  This  cannot  be  said  in  cases 
like  this,  where  the  question  Is  raised  by  the 
evidence  as  to  what  was  best  among  several 
courses  of  conduct  and  whether  or  not  that 
which  was  done  was  all  that  ought  reason- 
ably to  have  been  expected  of  persons  of 
ordinary  prudence  called  upon  to  act  in  such 
surroundings.  Under  the  facts  of  this  case, 
the  charge  not  only  determined  a  question 
which  belonged  to  the  Jury  when  it  as- 
sumed that  the  engine  must  hate  been  stop- 
ped if  that  could  have  been  done  by  the 
means  at  hand,  but  in  thus  confining  the 
Jury  to  that  one  question  improperly  nar- 
rowed the  issue.  The  most  complete  dili- 
gence to  stop  an  engine  while  under  some 
conditions  constituting  all  that  could  be  ex- 
pected might  under  others  be  less  than  the 
full  performance  of  the  duty  to  exercise  the 
care  of  an  ordinarily  prudent  person.  In 
some  situations  warnings  and  other  expedi- 
ents are  more  effectual  than  any  effort  to 
stop  would  be.  Sanches  v.  Railway,  88  U.ex. 
120,  30  S.  W.  431.  While  we  are  far  from 
any  purpose  to  relax  the  requirement  which 
the  law  for  the  preservation  of  life  makes 
of  those  controlling  agencies  in  the  opera- 
tion of  which  lifie  is  put  in  peril,  we  -must 
hold  that  such  requirement  Is  that  they  ex- 
ercise the  care  which  persons  of  ordinary 
prudence  would  employ  in  situaticms  involv- 
ing such  immediate  danger,  and  that  the 
Jury  are  the  Judges  as  to  what  measures'  of 
diligence  are  necessary  to  constitute  that 
care  under  given  circumstances.  It  is  only 
when  the  facts  leave  no  question  open  for 
controversy  or  difference  of  opinion  that  the 
court  may  assume  that  a  particular  course 
of  action  Is  required. 

Further  objection  is  made  to  the  charge 
because  it  did  not  require  that  the  employes 
should  have  "realized"  the  danger,  but  made 
it  suffice  to  raise  the  duty  defined  if  they 
had  "reasonable  ground  to  believe,  and  it 
was  apparent  to  them,"  that  plaintiff  was 
in  danger.  For  practical  purposes,  we  think 
a  person  must  be  treated  as  knowing  such 
a  fact  when  he  has  reason  to  believe  it 
and  when  it  is  apparent  to  him.  When 
facts  are  seen  by  those  operating  an  engine 
which  ought  to  produce  the  conclusion  in  the 
ordinary  mind,  they  must  act  upon  them. 
No  other  rule  could  be  practically  applied. 

The  seventh  special  charge  requested  by 
defendant  is  as  follows:  "If  you  belip'-e 
from  the  evidence  in  this  case  that  defend- 
ant's servants  on  its  engine  did  all  they 
could  to  make  the  plaintiff  leave  the  track 
and  to  place  the  plaintiff  into  a  place  of 
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safety  and  avoid  Injuring  him,  and  that  the 
means  they  used  in  doing  this  were  such 
means  as  a  person  of  ordinary  care  would 
hare  used  under  the  same  or  similar  cir- 
cumstances, you  will  find  for  the  defendant, 
although  you  may  believe  they  did  not  ap- 
ply air  on  the  engine  or  attempt  to  stop  the 
engine."  This  is  open  to  one  of  the  criti- 
cisms passed  upon  the  charge  of  the  court. 
It  unduly  restricts  the  inquiry  in  that  it 
makes  suflScIent  that  which  defendant's  serv- 
ants did,  although  they  did  not  attempt  to 
stop  the  engine,  if  the  means  they  used 
"were  such  means  as  a  person  of  ordinary 
care  would  have  used  under  similar  circum- 
stances." It  might  be  true  that  such  a  per- 
son would  have  used  snpb  means  and  at  the 
same  time  be  true  that  he  would  also  have 
attempted  to  stop  the  engine.  To  the  com- 
pleteness of  a  charge  constructed  as  this 
one  is,  it  is  essential  that  it  require  that  the 
means  used  by  the  servants  constituted  all 
that  a  prudent  person  would  have  done. 
We  do  not  sustain  the  contention  of  plain- 
tltr  in  error  that  the  court  should  have  di- 
rected a  verdict  for  It 

We  find  nothing  else  needing  discussion. 

Reversed  and  remanded. 


HOUSTON  OIL  CO.   OF  TEXAS  «t  al.  t. 
KIMBALL  et  aL 

(Supreme  Court  of  Texas:     Dec.  1,  1900.) 

1.  Vekdob   and   PuBcnASEB   (i  242*)— Bona 
Fids  PtrscHASEBS— Burden  or  Psoor. 

One  claiming  under  a  junior  deed  taken 
while  Act  Dec.  20,  1836  (1  Laws  1836,  p.  158, 
I  40 ;  Hart.  Dig.  art.  2757),  providing  that  no 
deed  shall  take  effect  as  to  the  rights  of  third 
parties  until  it  has  lieen  presented  to  the  court 
as  required  by  the  act  for  the  recording  of  land 
titles  was  in  force,  held  title  until  those  claiming 
under  a  prior  unrecorded  deed  proved  notice  to 
the  subsequent  grantee,  or  want  of  a  valuable 
eonsideration ;  the  burden  not  being  oh  the 
claimant  under  the  junior  deed  to  prove  that 
the  junior  grantee  was  an  innocent  purchaser 
for  value  without  notice. 

[BH.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  §§  603-606;  Dec.  Dig.  f 
242.*] 

2.  Tbiai.  (5  84*)— Objections  to  E?vidence— 
Secondabt  Evidence— H'AiLUBE  to  Object. 

Rev.  St.  1883,  art.  2312,  provides  that  every 
writing  which  has  l>een  duly  recorded  after  be- 
ing proven  or  acknowledged  as  provided  shall  be 
admitted  as  evidence  without  proving  its  execu- 
tion ;  provided  the  party  offering  it  files  it  at 
least  three  days  beiore  the  commencement  of 
trial  and  with  notice  to  the  opposite  party,  un- 
less the  latter  files  an  affidavit  of  forgery.  The 
act  also  provides  that  whenever  any  party  shall 
file  an  affidavit  stating  that  a  recorded  instru- 
ment has  been  lost,  or  that  the  original  cannot 
be  procured,  a  certified  copy  thereof  may  be 
admitted  .in  evidence.  When  a  certified  copy  of 
a  d6ed  was  offered  in  evidence  in  trespass  to  try 
title,  defendant  objected  to  its  admission  on  the 
gronnd  that  it  did  not  sufficiently  identify  the 
land  conveyed,  and  offered  in  evidence  an  orig- 
inal grant  to  another  in  the  same  colony  in 
which  the  land  conveyed  was  situated,  and  of 


the  same  date  of  the  survey  of  the  parties'  re- 
mote grantor  and  issued  by  the  same  commis- 
sioner, but  did  not  call  the  court's  attention  to 
an  affidavit  of  forgery  of  the  deed  to  plaintiff's 
grantor,  or  object  to  the  admission  of  the  copy 
for  want  of  proof  of  execution,  or  of  the  loss  of 
the  original  deed,  or  object  that  the  cop^  had  not 
been  filed  for  three  days  before  trial  with  notice 
to  them.  Held,  that  the  certified  copy  was  prop- 
erly admitted,  and  was  prima  facie  evidence  of 
the  execution  of  the  deed  by  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  211-222 ;  Dec.  Dig.  §  Si.*] 
8.  Tbiai.  {§  106*)— Objections  to  Evidence— 

Failure  to  Object  to  Copy— Effect. 
Defendant  could  disprove  the  execution  of 
the  deed  under  which  plaintiffs  claimed  in  tres- 
pass to  try  title,  so  as  to  overcome  the  prima 
facie  case  made  by  the  introduction  of  a  certified 
copy,  though  he  did  not  object  to  the  copy  for 
want  of  proof  of  the  execution  of  the  original. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  265 ;   Dec.  Dig.  §  105.*] 

4.  Deeds  (f  207*)— Evidence— Foboebt—Cib- 

cumstantiai.  Evidence. 

Forgery  of  a  deed  may  be  proved  by  circum- 
stantial evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  615;   Dec.  Dig.  i  207.*] 

fi.  Deeds  (|  S3*)  —  Foboebt  —  Question  fob 

JUBT. 

Evidence  held  not  to  pustify  a  finding  that 
a  deed,  through  which  plaintiff  claimed  in  tres- 
pass to  try  title,  was  a  forgerv,  so  that  a  re- 
quested charge  submitting  the  issue  of  forgery 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  f  53.*] 

6.  Vendob  and  Pubchaseb  ({  230*)— Deeds— 
Bona  Fide  Pubchasers— Notice— REcrr.AL8 
—Effect. 

A  provision  in  a  deed  binding  the  grantor, 
his  heirs,  executors,  etc.,  to  return  the  purchase 
money  if  it  should  appear  of  record  in  Texas 
that  the  described  land  was  incumbered,  was  not 
evidence  that  the  grantee  had  knowledge  of  a 
conveyance  of  the  land  by  his  grantor  to  a  third 
person  prior  to  the  deed  to  himself ;  such  senior 
conveyance  being  then  on  record,  mucii  less  to 
show  that  he  suspected  that  the  deed  to  him  was 
a  forgery. 

[EkI.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  508;   Dec.  Dig.  §  230.* J 

7.  Appeal  and  Erbob  ($  672*)— Review— Eb- 
bob  "Appahent"  on  Face  of  Recobd. 

Rev.  St.  1895,  art.  1014,  providing  that  in 
all  cases  of  appeal  to  the  Court  of  Civil  Appeals 
the  trial  shall  be  on  an  error  In  law,  either  as- 
signed or  apparent  on  the  face  of  the  record, 
means  by  "apparent  on  the  face  of  the  record,'' 
fundamental  error  which  can  be  readily  seen  to 
go  to  the  foundation  of  the  action  without  look- 
ing into  the  record  and  considering  the  evidence, 
etc.,  to  determine  whether  there  is  error;  "ap- 
parent" meaning  clear  or  manifest  to  the  under- 
standing, plain,  evident,  obvious. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2867 ;    Dec.  Dig.  §  672.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  440;    vol.  8,  p.  7577.] 

8.  Appeal  and  Ebbob  (|  71&*)— Assignment 
OF  Ebbobs— Effect  of  Failube  to  Assion. 

Errors  not  apparent  on  the  face  of  the 
record  and  not  assigned  in  the  trial  court  for 
presentation  to  the  Court  of  Civil  Appeals,  as 
required,  cannot  be  considered  by  the  Supreme 
Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2968;   Dec.  Dig.  |  719.*] 
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9.  Appeal  ard  B^tBOB  (I  1068*)— Habmtjcss 
Gbbob— Failube  to  Ikstbuct. 

Where  the  court  asaumed  that  defendants' 
title  was  sufficient  to  sustain  the  three-year  lim- 
itations and  charged  the  statute,  and  the  jury 
found  that  they  had  not  held  ]^8ses8ion  for  three 
years,  defendants  were  not  injured  by  failure 
to  charge  the  five  and  ten  year  limitations,  since 
the  character  of  possession  necessary  was  the 
same  under  either  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4223-4227;  Dec.  Dig.  t 
1008.*} 

10.  Tbiai.  (S  252»)— iNSTBtJoriONB— Applioa- 
BiLirr  OF  Evidence. 

Where,  in  trespass  to  try  title,  there  was 
no  evidence  to  show  that  the  tenants  of  defend- 
ants' grantor  held  possession  of  the  land  for 
three  years,  there  was  no  error  in  not  submitting 
the  question  of  possession  of  such  tenants  in  a 
charge  upon  the  three-year  limitations  as  to 
such  grantor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §  600;    Dec  Dig.  S  252.*] 

11.  Adverse  Possessiow  (8  44*)— Suitvjienct 
OP  Possession— CoNTiNuiTT. 

Even  if  a  tenant  agreed  to  hold  possession 
of  a  league  of  land  for  one  claiming  title  there- 
to, there  was  no  title  by  limitations  through 
such  tenant,  where  the  evidence  did  not  show 
continued  possession  of  the  tenant  or  of  persons 
claiming  under  him,  acknowledging  the  title  of 
the  claimant,  and  exercising  the  right  of  posses- 
sion of  the  entire  league. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  226-231;  Dec.  Dig.  i 
44.»] 

12.  Advebse  Possession  (J  96*)— Extent  of 
Possession— Pbopebtt  in  Actual  Posses- 
sion. 

In  order  to  establish  title  by  limitations 
to  a  league  of  land  by  the  possession  of  ten- 
ants, there  must  be  possession  by  the  tenant  or 
those  claiming  under  him  of  the  entire  league 
in  the  name  of  the  claimant. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i§  533-536 ;  Dec.  Dig.  i  96.»1 

13.  Deeds  (§  40*)  —  Descbiption  —  Suffi- 

CIENCT* 

A  deed  conveyed  all  of  a  tract  containing 
4,428  acres,  commencing  at  a  post  onthe  west 
bank  of  the  Neches,  thence  west,  10,000  yaws, 
thence  north,  2,500  yards,  thence  east,  10,500 
yards,  thence  down  said  river,  to  commence- 
ment, 11  labors  arable  and  14  labors  pasture 
land,  it  being  the  league  granted  by  the  commis- 
sioner named  of  a  certain  colony  on  a  certain 
date,  and  referred  to  the  original  plat  and  field 
notes  on  file  in  the  General  Land  Office  for  a 
more  particular  description.  The  field  notes  in 
the  grant  corresponded  with  the  description  in 
the  deed,  except  the  word  "varas"  was  used  in- 
stead of  "yards,"  and  the  grant  particnlarly 
described  the  northeast  comer  of  the  survey  by 
calling  for  bearing  trees  marked  so  that  they 
could  be  identified,  and  a  certified  copy  of  the 
originnl  English  field  notes  corresponded  with 
the  description  given  in  the  grant  and  deed,  ex- 
cept that  it  described  the  comers  with  more 
particularity.  Beld,  that  the  original  grant  and 
English  field  notes,  to  which  reference  was  made 
in  the  deed,  sufficiently  described  the  land  con- 
veyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 

ig.  ti  81-83;    Dec.  Dig.  {  40.»] 


Dig. 

14.  Deeds  (|  40*)— Descbiption- Sitpficien- 

CT— llEFEBENCE  TO  OtHEB  InSTBUMENT. 

The  description  of  the  land  conveyed  by  a 
deed  which  referred  to  the  grant  and  field  notes 
for  a  more  particular  description  was  sufficient, 


if  the  description  in'  tile   insttament*-  relerreH 
to  sufficiently  described  the  land; 

[Bd.  Ifote.— For  other  cases^  see  DeedSi-Cent 
Dig.  H  81-83;   Dec.  Dig.  {  40.'*1 

16.  Adtebsb  Possession  (|  104*) — Fbbsvjcp- 
TioN  Mr  Obant— Rebuttal  of  Pbesumptionv  . 
In  tsespass  to  try  title,  where  defendants- 
claimed  that  anothee  ny  long  silence-  and  noa-^ 
action  as  to  his  titlfr  to  the  bind:  in  ceotroversy. 
had  abandoned  clainv  thereto,  and  rdiid  on  that 
fact  to  raise  a  presumption  of  a.  transfer  of  his- 
right  to  one  under  whom  defendants  claimed, 
testimony  of  such  other's  children  as  to  declara- 
tions by  him:  as  to  his-  ownership  of  tiM  land  wa«- 
admissible  to  show  that  he  bad'  not  abandomed 
his  claim  thereto.. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poa- 
session,  Cwt  Dig.  i  602;   Dec  Dig.  $  104.*] 

16.  Nkw  Tblu>  d  102*)— Newly  Discotbbbd. 

BVIDBNCE— DiLIOENCE. 

There  was-  not  sufficient  diligence  to  ear- 
title  defendants  to  a  new  trial  where  the  jadg- 
ment  was  entered  September  24th  and  the  court 
adjourned  October  25th,  and  on  October  24th 
defendants  filed  their  motion  for  new  trial  on. 
the  ground  of  newly  discovered  etddence  aonsist- 
ing  of  an  affidavit,  which  was  made  by,  tbe- 
witness  on  October  8tb,  as  plaintiffs  did  not. 
have  sufficient  time  aftai  the  filing  of  the  affi-- 
davit  to  contest  it 

[Ed.  Note.— For  other  cases,,  see  New  Trial, 
Cent.  Dig.  ft  210,  21Z;    Dec  Dig.  »  1«2.*1 

17.  Deeds  ({  199*) — ^Execution — ADiassiBiif 
ITT  OF  Evidence. 

In  trespass  to  tiy  title,  in  which  defendants, 
claimed  that  the  deed  to  plaintiff's  romote  gran- 
tor was  forged,  but  the  evidence  didi  not  justify 
a  finding  of  forgery,  evidence  that  snoh  grantor- 
was  reputed  to  be  a  forges  of  land'  titles-  was. 
not  admissible. 

[Ed.  Note.— For  other  cases,  see-  Deeds,.  Gtent. 
Dig.  {{  593,  696;   Dec  Dig,  §  199.*] 

18.  Vendob  and  Pubchaskb  (S  233*)i— Inno.^ 
cent   purchasebs— applicaxton    ok    doc- 

TBINE>— UKBECOBDED  DIXD. 

Under  the  law  of  1837,  a  conveyance  ot 
the  same  land  made  after  a  prior  eonveyanc* 
to  another  by  an  unrecorded  deed  vested  ia 
the  subsequent  grantee  the  legal  title  with,  an 
equity  in  the  prior  grantee  to  show  a  superioir 
title  by  proving  notice  to  the  subsequent  grantee, 
or  want  of  a  valuable  consideration  and,  siace 
the  latter  need  not  record  his  deed  to  give  no- 
tice to  the  prior  grantee,  and  the  prior  fiacktee 
or  bis  vendees  were  not  bound  to  examine  the 
record  for  subsequent  conveyances,  the  doc- 
trine of  innocent  purchasers  would  not  ap|kty. 

[Bid.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  563-366;  Dec.  Dig.  | 
233.*] 

19.  Vbndob  and  Pitbchaseb  (|  231*>— Bona 
Fide  Puboiiasbb — Searchino  Recokd. 

A  purchaser  need  only  examine  the  record 
for  conveyances  made  prior  to  his  purchase  by 
his  immediate  or  remote  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  614;   Dec  Dig.  {  231.*1 

20.  Vendob  and  Pubchaseb  (J  220*)— Iwno- 
CENT  PuBCHASEBs— Protection  of  Person 
Claiming  Under  Invalid  Deed. 

Under  the  law  of  1837,  a  deed  which  pass- 
ed no  title  had  no  effect  so  that  if  a  descrip- 
tion in  a  subsequent  deed  to  the  same  land  was 
insufficient  to  pass  title,  title  would  remain  in 
the  prior  grantee  under  an  unrecorded  deed. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  462;   Dec  Dig.  I  aau*] 
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21.  TBEBPA8S  TO  Tby  Title  (S  40*>— Admis- 
sion OF  KviDENCB— Deeds— Kbciui.8. 

Id  trespass  to  try  title,  in  which  both  par- 
ties claimed  through  deeds  from  N.,  a  certified 
copy  of  the  deed  from  N.'s  grantee,  through 
whom  plaintiffs  claimed,  to  another,  was  not 
inadmissible  because  it  referred  to  a  prior  grant 
for  a  fuller  description  and  recited  tnat  it  was 
acquired  by  the  grantor  by  deed  from  N.,  which 
deed  was  also  therewith  delivered  duly  recorded : 
the  recital  being  merely  descriptive  of  the  land 
sold. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  I>ie,  §§  55-61 ;  Dec.  Dig.  §  40.* i 

22.  Apfeai,  and  %rrob  (g  843*)— Questions 
Considered — Questions  Unnecessabt  to 
Decision— BFiicT  of  Curative  Act.  ' 

Whether  a  foreign  acknowledgment  of  a 
deed  was  defective  need  not  be  determined  on 
appeal,  where  any  defect  in  the  acknowledgment 
was  cured  by  a  subsequent  statute. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Enop,  Cent.  Dig.  §  3331 ;   Dec.  Dig.  J  843.*] 

23.  AOKNOWLEDOMSNT  ({  47*)— DEFECTS— CUB- 

ATI  V  E   A.CTS 

The  act  of  1871  (Laws  1871,  p.  77,  c.  76), 
permitting  acknowledgment  of  every  instrument 
for  record,  when  acknowledged  within  the  Unit- 
ed States,  to  be  taken  before  some  judge  or 
clerk  of  a  court  of  record  having  a  seal,  was 
in  force  when  Act  April  27,  1874  (Laws  1874,  p. 
152,  c.  105),  was  enacted,  which  provided  that 
every  deed  required  to  be  registered,  which  shall 
have  been  heretofore  acknowledged  in  the  man- 
ner required  by  law,  within  the  United  States, 
before  any  officer  now  authorized  by  law  to 
take  such  acknowledgments,  and  which  shall 
have  been  duly  certified  by  such  officer,  shall 
be  held  to  be  acknowledged  with  the  full  con- 
sequences of  existing  laws.  Beld,  that  since  a 
judge  of  the  Supreme  Court  of  Louisiana  could 
have  legally  taken  an  acknowledgment  of  a 
deed  when  Ae  act  of  1874  was  passed,  any  de- 
fect in  the  acknowledgment  of  a  deed,  acknowl- 
edged before  a  judge  of  such  court  a  number  of 
years  before  that  date,  because  the  statute  of  the 
republic  of  Texas  then  in  force  required  foreign 
a<»nowledgments  to  be  taken  before  consular 
agents,  etc.,  was  cured  by  the  act  of  1874,  and 
hence  a  copy  of  such  deed  was  admissible  in 
evidence. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  i§  235-240;   Dec.  Dig.  {  47.»] 

24.  Evidence  (J  84*)— Fobbion  Codbts— Pbb- 

BCMPTIONS. 

From  the  known  powers  of  appellate  courts 
and  pursuant  to  statute,  the  Supreme  Court 
will  presume  that  the  Supreme  Gonrt  of  Lou- 
isiana is  a  court  of  record,  and  hence  has  a  seal. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  106;   Dec.  Dig.  §  84. •] 

25.  Courts  (f  48*)- Courts  of  Recobd— Seai> 

While  a  seal  is  not  necessary  to  a  court 
of  record,  the  term  "court  of  record"  implies 
that  it  has  a  seal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  173 ;    Dec.  Dig.  i  48.*] 

26.  Acknowledgment  (J  47*)— Curative  Acts 

—  ReTBOACTIVK  BITECT — AlTECTINa  RlTLES 

OF  Evidence. 

Act  April  27,  1874  (Laws  1874,  p.  152,  c. 
106),  provides  that  every  deed  required  to  be 
registered,  which  shall  have  been  heretofore  ac- 
knowledged in  the  manner  required  by  law, 
within  the  United  States,  before  any  officers 
now  authorized  to  take  such  acknowledgments, 
and  which  shall  have  been  duly  certified  by  such 
officers,  shall  be  held  to  l>e  duly  acknowledged 
with  the  full  consequences  of  existing  laws,  pro- 
vided that  the  act  shall  not  affect  any  right  ac- 
quired prior  to  its  passage.    Beld,  that  the  act 


only  affected  rules  of  evidence,  and  gave  no 
greater  effect  to  a  deed,  the  defective  acknowl- 
edgment of  which  it  cured,  than  it  had  under 
the  law  existing  when  it  was  executed. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  i}  235-210;   Dec.  Dig.  {  47.*] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  Walter  E.  Kimball  and  others 
against  the  Houston  Oil  Company  of  Texas 
and  others.  A  judgment  in  favor  of  plain- 
tiffs was  affirmed  by  the  Court  of  Civil  Ap- 
peals (114  S.  W.  662),  and  defendants  briug 
error.    Affirmed. 

Lanier  &  Martin,  Taliaferro  &  Nalle,  and 
Denman,  Franklin  &  McGown,  for  plaintiffs 
in  error.  Pressley  K.  Ewing,  J.  D.  Martin, 
E.  E.  Easterling,  S.  M.  Johnson,  and  W.  D. 
Gordon,  for  defendants  in  error. 

BROWN,  J.  Walter  E.  Kimball  and  oth- 
ers Instituted  this  suit  in  the  district  court 
of  Hardin  county  against  the  Houston  OH 
Company  of  Tiezas  and  others  to  recover  a 
league  of  land  granted  by  the  government 
of  Coaholla  and  Texas  to  O.  C.  Nelson,  and 
located  in  said  county.  The  plaintiffs'  i)eti- 
tion  contained  the  usual  allegations  of  tres- 
pass to  try  title,  which  was  answered  by  the 
defendants  by  a  plea  of  not  guilty,  and  the 
statutes  of  limitation  of  three,  five,  and  ten 
years,  to  which  plaintiffs  replied  by  a  gen- 
eral denial  and  disability  of  some  of  the 
plaintiffs.' 

Briefly  stated,  the  following  are  the  prin- 
cipal facts  of  this  case:  O.  C.  Nelson,  from 
whom  both  parties  claimed,  owned  the  land 
in  controversy,  and  by  a  deed  duly  executed 
on  the  28th  day  of  November,  1837,  convey- 
ed the  entire  tract  to  David  Brown,  which 
deed  was  not  recorded  until  the  16th  day  of 
March,  1842.  On  the  13th  day  of  March, 
1838,  O.  C.  Nelson  executed  and  delivered  to 
Isom  Parmer  a  deed  conveying  to  blm  the 
same  tract  of  land.  This  deed  was  recorded 
In  the  proper  county  on  the  23d  day  of  Feb- 
ruary, 1812.  Payment  of  the  consideration 
was  acknowledged  In  each  of  said  deeds. 
Plaintiffs  In  the  court  below  had  a  consecu- 
tive chain  of  transfers  from  Isom  Parmer  to 
their  father,  and  defendants  had  such  trans- 
fers from  David  Brown  down  to  the  Houston 
OH  Company  of  Texas.  The  foregoing -state- 
ment presents  the  case  In  its  general  out- 
line; and  such  other  facts  as  may  be  rele- 
vant to  questions  raised  by  assignments  of 
error  will  be  discussed  and  stated  In  connec- 
tion therewith. 

Plaintiffs  in  error  request  that  this  court 
again  consider  the  point  decided  on  certified 
question,  now  contending,  as  before,  that  the 
burden  was  upon  the.  plain  tiffs  to  prove  that 
Parmer  paid  a  valuable  consideration  to 
Nelson,  and  did  not  have  notice  of  'the  deed 
from  Nelson  to  Brown.  We  are  of  opinion 
that  the  decision  of  this  court  In  Kimball  y. 


•For  other  cases  SM  suns  toplo  and  ■•otion  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  Indexes 


i 


Digitized  by 


Google 


636 


122  SOUTHWESTERN  REPORTEB. 


(Ter. 


Houston  Oil  Company,  100  Tex.  336,  09  S.  W. 
852,  1b  a  correct  interpretation  of  article 
2757  (HarUey's  Digest),  being  an  act  of  1836 
(Laws  1830,  p.  156,  §  40)  which  was  In  force 
when  the  deeds  from  Nelson  to  Brown  and 
from  Nelson  to  Parmer  were  made.  The 
first  deed  being  unrecorded  when  the  second 
was  executed,  the  deed  to  Parmer  conveyed 
the  title  unless  those  wllo  claimed  under 
the  deed  to  Brown  should  prove  that  Par- 
mer had  notice  of  tl^e  deed  to  Brown  when 
he  bought  or  that  he  did  not  pay  a  valuable 
consideration  for  the  land. 

•Kie  first  assignment  of  error  presented  by 
the  application  reads  as  follows:  "The court 
erred  in  refusing  to  give  to  the  Jury  special 
charge  No.  1  requested  by  the  defendants, 
which  Is  as  follows:  'Should  you  believe 
from  the  evidence  herein  that  the  deed  from 
O.  C.  Nelson  to  Isom  Parmer  Introduced  In 
evidence  herein  was  not  executed  and  de- 
livered by  said  O.  0.  Nelson,  but  that  the 
said  deed  was  a  forgery,  then  you  will  find 
fpr  the  defendants  herein.' "  Under  that 
assignment,  the  plaintiffs  in  error  present 
this  proposition:  "Whether  the  deed  refer- 
red to  in  the  above-requested  charge  was  a 
forgery,  was  an  issue  made  by  the  pleadings 
in  the  case,  and  there  was  evidence  tending 
to  establish  said  Issue,  and  it  was  error  to 
refuse  the  requested  Instruction."  There  ap- 
pears in  the  record  an  affidavit  by  Alvan 
Jones,  in  which  he  makes  the  statutory  oath 
of  a  belief  that  the  deed  from  O.  C.  Nelson 
to  Isom  Parmer  was  a  forgery.  When  the 
certified  copy  of  that  deed  was  offered  In 
evidence,  defendants  below  made  these  ob- 
jections to  its  admissibility:  "We  object  to 
this  Instrument  because  it  does  not  describe 
the  land  sued  for  in  this  suit,  nor  any  other 
'  land;  that  the  deed  is  ambiguous,  and  has 
no  calls  in  It  by  which  the  land  can  be  iden- 
tified on  the  ground;  that  -it  conveys  no 
land  in  any  manner  on  account  of  its  uncer- 
tainty of  description,  and  does  not  mention 
this  league  of  land,  nor  does  It  say  in  what 
county  or  state  the  land  is  located,  nor  does 
it  refer  to  any  other  data  by  which  it  can 
be  Identified;  that  there  are  no  allegations 
in  the  petition  by  which  the  patent  and  la- 
tent ambiguities  can  be  explained."  Defend- 
ants also  offered  to  prove  by  expert  survey- 
ors that  they  could  not  from  the  field  notes 
In  the  deed  Identify  the  land  on  the  ground, 
and,  in  connection  with  their  objection,  they 
offered  an  original  grant  to  James  Rafferty 
for  4,428  acres  as  a  colonist  In  the  same 
colony  on  the  Neches  river,  and  bearing  date 
the  same  as  the  O.  C.  Nelson  survey,  and 
issued  by  the  same  commissioner.  The  de- 
fendants did  not  call  the  afildavit  of  forgery 
to  the  attention  of  the  court,  nor  did  they 
object  to  the  admissibility  of  the  copy  of  the 
deed  for  want  of  proof  of  the  execution  of 
the  original.  Neither  did  they  object  to  the 
admissibility  of  the  certified  copy  because 
the  loss  of  the  original  had  not  been  proved 
nor  its  absence  accounted  for.    Neither  did 


they  make  the  objection  that  the  certified 
copy  had  not  been  filed  among  the  papers 
for  three  days  prior  to  the  commencement  of 
the  trial  and  notice  thereof  given  to  the  op- 
posite party.  Under  this  condition  of  the 
record,  we  hold  that  the  certified  copy  was 
properly  admitted,  and  was  prima  facie  evi- 
dence before  the  Jury  of  the  execution  by 
O.  C  Nelson  of  the  deed  to  Parmer.  Artlel<» 
2312,  Rev.  St  1885;  Hancock  v.  Tram  Lum- 
ber Co.,  65  Tex.  225.  It  Is  true  that  not- 
withstanding the  failure  to  make  the  objec- 
tions stated,  the  defendants  had  the  right  to 
disprove  the  fact  of  execution  of  the  deed, 
and  thus  overthrow  the  prima  fade  case  of 
the  plaintiffs. 

If  there  was  before  the  Jury  evidence  suf- 
ficient to  Justify  a  finding  that  the  deed  from 
Nelson  to  Parmer  for  the  land  in  controversy 
was  a  forgery,  the  refusal  of  the  court  to 
give  the  charge  was  error,  and  the  Judgment 
should  be  reversed.  The  plaintiffs  In  error 
do  not  point  out  any  specific  evidence  which 
tends  to  prove  the  forgery  of  the  deed,  but 
rely  ui)on  circumstances  as  tending  to  estab- 
lish that  fact  It  Is  undoubtedly  true  that 
forgery  might  be  proved  by  circumstances,  If 
sufficient  to  satisfy  the  mind  of  the  Jury  of 
that  fact  but  the  only  circumstances  called 
to  the  attention  of  the  court  on  the  subject 
are  that  Parmer  and  those  who  claim  under 
him  have  not  claimed  the  land  openly  for  a 
great  number  of  years,  and  that  Parmer  had 
In  making  his  sale  to  Barnes  introduced  a 
warranty  which  the  plaintiffs  claimed  fur- 
nishes sufficient  ground  of  suspicion  to  Jus- 
tify a  finding  by  the  Jury  that  the  deed  was 
not  executed  by  Nelson.  The  facts  shown 
by  the  record  are  that  Parmer's  deed  was 
made  In  1838,  and  was  placed  upon  the  rec- 
ords of  Menard  county  In  1842,  before  the 
deed  from  Nelson  to  Brown  was  recorded. 
In  1845  Farmer  sold  the  land  to  one  Barnes 
in  the  city  of  New  Orleans,  La.,  and  convey- 
ed it  to  him  by  deed  which  contained  the 
usual  clause  of  general  warranty,  and,  in 
addition  thereto,  the  following:  "And  I  do 
moreover  bind  myself,  my  heirs,  executors, 
and  administrators  to  return  the  purchase 
money  if  it  shall  of  record  in  the  said  re- 
public of  Texas  appear  that  the  above-de- 
scribed land  Is  in  any  way  Incumbered  to  the 
prejudice  of  this  sale."  It  cannot  be  urged 
with  any  consistency  that  the  length  of  time 
which  transpired  between  the  conveyance  to 
Parmer  and  the  time  of  his  selling  the  land 
constituted  such  nonclalm  as  would  Justify 
any  presumption  against  the  validity  of  his 
title.  It  Is,  however,  pressed  upon  the  court 
that  the  clause  above  copied,  which  was  in- 
serted in  the  deed,  manifests  a  distrust  of 
his  title  on  the  part  of  Parmer,  and  there- 
fore is  a  circumstance  which  would  Justify 
a  Jury  in  concluding  that  the  instrument  was 
probably  a  forgery.  At  the  time  that  Parmer 
made  the  deed  to  Barnes,  the  deed  from  O. 
O.  Nelson  to  Brown  had  been  put  upon  the 
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record,  and,  if  he  knew  that  fact  and  de- 
sired to  sell  the  land  because  the  title  was 
bad,  he  would  not  probably  have  given  the 
additional  warranty  that  the  record  did  not 
show  any  adverse  claim,  whereby  his  vendee 
would  have  the  right  to  an  immediate  re- 
turn of  the  purchase  money  without  waiting 
for  an  eviction.  He  gave  a  general  warranty 
such  as  a  vendor  sdilng  in  good  faith  would 
have  given,  and,  in  addition,  that  copied 
above  which  tends  to  show  that  he  did  not 
know  of  the  prior  conveyance  to  Brown. 
We  are  not  able  to  see  In  this  clause  any 
evidence  of  a  distrust  on  the  part  of  Farmer 
of  the  title  that  he  was  conveying,  much 
less  does  It  tend  to  prove  that  Parmer  knew 
that  the  deed  to  him  was  a  forgery,  and  was 
therefore  endeavoring  to  part  with  his  title. 

The  long  continued  nonclalm  on  the  part 
of  Barnes  and  Kimball  Is  urged,  also,  as 
circumstances  from  which  the  fact  of  forgery 
might  be  presumed,  but  we  deem  it  unneces- 
sary to  argue  that  proposition,  for  surely 
counsel  would  not  contend  that  the  action 
or  nonaction  of  persons  who  had  no  part  In 
the  execution  of  the  Instrument  coijld  be 
taken  as  evidence  of  the  fact  that  Parmer 
bad  committed  a  forgery  in  securing  the 
deed  from  Nelson.  We  are  of  opinion  that 
there  was  no  evidence  before  the  Jury  which 
would  Justify  the  court  in  giving  the  charge 
requested. 

The  plaintiffs  in  error  filed  in  the  Ck>urt  of 
Civil  Appeals  an  additional  assignment  of 
error,  as  follows:  "The  trial  court  erred  in 
Its  charge  to  the  Jury  In  Instructing  them  to 
find  for  the  plalntifts  for  the  land  described 
in  their  petition,  unless  they  should  find  for 
the  defendants  upon  the  defense  of  three 
years'  limitation,  which  said  error  of  the 
trial  court  is  hereby  charged  and  assigned 
as  being  an  error  in  law  apparent  on  the 
face  of  the  record,  for  which  they  respect- 
fully ask  a  reversal  of  the  Judgment  below 
and  the  remanding  of  the  cause  for  a  new 
trial."  Under  this  assignment  of  error  is 
also  presented  a  number  of  propositions 
which  are  denominated  "assignments,"  but 
which  d^end  upon  the  assignment,  and  are 
used  to  point  out  the  supposed  error  of  the 
court  In  giving  the  charge  complained  of. 
Article  1014,  Rev.  St  1895,  contains  this  pro- 
vision: "In  all  cases  of  appeal  or  writ  of  er- 
ror to  the  Court  of  Civil  Appeals  the  trial 
shall  be  on  statements  of  facts,  *  *  *  or 
on  fia  error  in  law,  either  assigned  or  appar^ 
ent  on  the  face  of  the  record."  Does  the 
assignment  here  presented  come  within  the 
terms  of  the  statute ;  that  is.  Is  It  apparent 
■apoa.  the  face  of  the  record?  Webster  de- 
fines the  word  "apparent"  thus:  "Clear  or 
manifest  to  the  understanding;  plain;  evi- 
dent ;  obvious ;  appearing  to  the  eye  or  mind." 
This  does  not  mean  that  an  error  which  can 
be  ascertained  by  looking  into  the  record 
and  considering  the  evidence  may  be  con- 
sidered without  an  assignment,  for  that 
would  Include  every  error  which  can  be  con- 


sidered at  all.  Nothing  can  be  considered  as 
an  error  which  .cannot  be  made  apparent  by 
an  examination  of  the  record.  Therefore 
the  language  of  the  statute  must  be  given 
that  construction  which  will  make  It  consist- 
ent with  Its  requirements  In  other  respects. 
The  language,  "apparent  upon  the  face  of 
the  record,"  Indicates  that  It  is  to  be  seen 
upon  looking  at  the  face  of  the  record  (that 
is,  the  assignment  Itself),  the  fact  pointed 
out  by  It  must  show  a  good  and  sufficient 
ground  for  the  court  to  Interfere  to  prevent 
Injustice  being  done  to  one  of  the  parties. 
Perhaps  the  best  expression  is  that  it  must 
be  a  fundamental  error,  such  error  as  being 
readily  seen  lies  at  the  base  and  foundation 
of  the  proceeding  and  affects  the'  Judgment 
necessarily.  Wilson  v.  Johnson,  94  Tex.  272, 
60  S.  W.  242;  Searcy  v.  Grant,  90  Tex.  97, 
37  S.  W.  320;  Puqua  v.  Brewing  Co.,  90  Tex. 
298,  38  S.  W.  29,  750.  35  L.  R.  A.  241;  Har- 
ris v.  Petty,  66  Tex.  514,  1  S.  W.  525.  This 
view  of  this  assignment  is  supported  by  the 
course  of  the  plaintiffs  in  error.  If  we  take 
the  first  assignment  In  its  terms,  there  is 
not  apparent  upon  the  face  of  that  record 
any  one  of  the  things  pointed  out  In  the 
propositions  under  it  By  an  examination 
of  the  record  it  might  be  found  that  the 
facts  existed  as  claimed  In  the  propositions, 
but  they  are  not  manifest  and  not  evident, 
not  obvious,  without  an  examination  and 
weighing  of  the  evidence  to  determine  wheth- 
er or  not  the  assignment  Is  well  taken.  We 
are  of  opinion  that  the  assignments  which 
were  made  in  the  Court  of  Civil  Appeals  and 
presented  here  in  the  application  cannot  be 
considered,  because  they  do  not  come  within 
the  meaning  of  the  statute  that  we  have 
quoted  above,  and  were  not  assigned  In  the 
district  court  for  presentation  to  the  Court  of 
Civil  Appeals  as  required  by  law. 

Defendants  In  .the  court  below  pleaded 
the  statutes  of  limitation  of  three,  five,  and 
ten  years.  The  trial  Judge  gave  to  the 
Jury  the  following  Instruction:  "If  you 
believe  from  the  evidence  that  the  trustees 
of  the  Texas  Pine  Land  Association,  by 
their  agents  or  employes,  had  peaceable 
and  adverse  possession  of  the  league  In 
question  for  three  years  before  the  institu- 
tion of  this  suit  (which  was  on  the  19th 
day  of  October,  1901),  then  find  for  the  de- 
fendants." The  effect  of  that  charge  was 
to  withdraw  from  the  consideration  of  the 
Jury  the  Issues  of  five  and  ten  years'  lim- 
itation; and  it  confined  the  issue  to  tbe 
possession  by  the  Texas  Pine  Land  Asso- 
ciation, its  agents,  etc.,  end  excluded  the 
claim  that  tenants  had  so  occupied  the 
land.  The  charges  also  excluded  from  the 
consideration  of  the  Jury  the  issue  made 
by  tlie  pleading  that  persons  under  whom 
ithe  Pine  Land  Association  claimed  had 
held  the  land  In  peaceable  possession  suffi- 
cient time  to  give  title  under  the  statutes 
of  limitation.  The  charge  assumed  that 
tlie  title  of  the  association  was  sufficient 
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to  Bustaln  the  plea  of  three  years'  limitation; 
therefore,  the  plea  of  five  and  ten  years' 
limitation  became  immaterial  in  the  trial 
because  the  character  of  the  possession 
■which  would  bar  the  recovery  was  the 
same  under  either  plea,  the  difference  In 
that  respect  being  in  the  length  of  time  for 
which  the  possession  must  be  held.  If, 
therefore,  the  defendants  bad  not  held  the 
possession  for  three  years,  as  was  found  by 
the  Jury,  they  could  not  have  maintained 
limitation  under  either  the  five  or  the  ten 
years'  statute,  and  no  Injury  resulted  from 
the  failure  to  submit  those  issues. 

It  Is  contended  that  the  court  ^red  In  re- 
stricting the  possession  of  the  Pine  Land 
Association  to  its  agents  or  employes,  which 
excluded  the  possession  of  tenants  who 
might  have  held  under  it.  We  find  no  evi- 
dence that  any  tenant  who  held  directly  un- 
der the  Pine  Land  Association,  and  who 
claimed  to  have  possession  of  the  entire 
league,  was  in  possession  for  three  years  be- 
fore the  institution  of  this  suit  There  was 
neither  pleadings  nor  evidence  upon  which  a 
finding  for  the  particular  tracts  occupied  by 
the  tenants  could  have  been  sustained; 
therefore,  there  was  no  error  in  that  respect 
as  to  the  tenants  holding  directly  under  the 
Pine  Land  Association.  If  there  was  evi- 
dence before  the  Jury  upon  which  they  could 
have  found  that  any  one  or  more  of  the  ven- 
dors. Immediate  or  remote,  of  the  land  asso- 
ciation had  held  possession  by  one  or  more 
tenants  of  the  league  of  land  in  such  man- 
ner as  to  comply  with  the  statutes  of  lim- 
itation, then  the  charge  would  be  erroneous, 
and  would  require  a  reversal  of  this  Judg- 
ment. The  evidence  shows  that  Copley,  who 
represented  J.  P.  and  B.  A.  Irvln,  who  sev- 
erally and  at  different  times  owned  the  title 
to  the  league  under  which  the  defendants 
claim,  went  upon  the  land  in  about  1883,  and 
found  on  the  league  three  squatters,  each  of 
whom  had  a  portion  of  the  land  in  cultiva- 
tion with  improvements  thereon.  Two  of 
them,  Lewis  and  Hester,  each  entered  into  a 
written  contract  of  lease,  whereby  each 
agreed  to  hold  iwssession  of  the  entire  league 
of  land  for  one  of  the  Irvlns,  who  was  then 
claiming  title,  in  consideration  of  the  use  of 
the  land  that  each  had  under  cultivation,  the 
houses,  eta  It  appears  from  the  evidence 
that  Lewis  bad  acquired  possession  of  the 
portion  that  he  was  on  from  a  man  named 
Bush,  and  that  afterwards,  by  some  arrange- 
ments, the  premises  were  restored  to  Bush. 
This  Is  not  explained  by  the  evidence,  but 
the  proof  does  not  establish  that  Bush  un- 
dertook to  take  the  place  of  Lewis  as  the 
tenant  of  the  Irvlns.  But,  if  we  grant  that 
such  was  the  fact,  the  evidence  fails  to 
show  the  continued  possession  of  persons 
claiming  under  the  said  Lewis  and  Bush,  ac- 
knowledging the  title  of  the  Irvlns,  and 
claiming  and  exercising  the  right  of  posses- 
sion of  the  entire  league  in  the  name  of  the 
owner  of  the  Brown  title.    Failing  in  this 


particular,  the  evidence  was  not  sufficient 
to  sustain  limitation  by  the  possession  and 
tenancy  of  Lewis. 

Hester  was  occupying  a  small  portion  of 
the  land  and  the  Improvements  thereon  wlien 
the  lease  was  executed  and  continued  to  do 
BO  up  to  his  death,  which  was  within  a 
year  of  the  date  of  the  lease.  A  short  time 
after  his  death,  his  wife  and  son  sold  the 
Improvements  to  S.  A.  J.  Haire,  who  did  not 
in  any  way  assume  the  tenancy  contraict  of 
Hester.  The  proof  shows  that  Haire  and 
his  son  together  did  occupy  the  part  of  the 
land  and  improvements  which  had  been  in 
cultivation  and  which  bad  been  occupied  by 
Hester,  but  there  was  no  evidence  that  they 
asserted  any  right  of  possession  either  for 
themselves  or  for  the  owner  of  the  land  to 
any  other  portion  of  the  league.  No  doubt 
it  is  true  that  Haire  could  not  have  disputed 
the  title  in  the  Irvlns  to  the  portion  of  the 
land  which  he  received  possession  of  from 
Hester,  but  this  does  not  establish  the  pos- 
session by  Haire,  nor  by  his  son,  or  those 
who  were  claiming  under  them,  of  the  en- 
tire league  of  land  in  the  name  of  the  own- 
ers- thereof,  which  is  a  necessary  element  in 
order  to  sustain  the  plea  of  limitation  to 
the  whole  league.  The  court  did  not  err 
In  the  charge  complained  of. 

The  plaintiffs  In  error  present  in  differ- 
ent forms  the  proposition  that  the  deed  from 
O.  C.  Nelson  to  Isom  Parmer  is  void  because 
it  does  not  sufficiently  describe  the  land 
sought  to  be  conveyed.  This  objection  was 
urged  when  the  copy  of  the  deed  was  offered 
in  evidence,  and  is  raised  also  by  a  number 
of  assignments  of  error  based  upon  charges 
asked  by  the  plaintiffs  in  error,  which  wert: 
refused  by  the  court  The  description  con- 
tained in  the  deed  reads  as  follows:  "I,  O. 
O.  Nelson,  of  the  county  of  Jasper  and  Repub- 
lic aforesaid,  •  »  •  have  granted,  bar- 
gained, sold,  aliened,  and  conveyed,  and  by 
these  presents  do  grant,  bargain,  sell,  alien 
and  confirm  in  bona  fide  sale  all  that  of  land 
containing  four  thousand,  four  hundred  and 
twenty-eight  acres  of  land,  conlmencing  at 
post  on  the  W.  bank  of  Neches.  Thence  W. 
10,000  yds.  Thence  N.  2,500  yds.  Theuce 
E.  10,500  yds.  Thence  down  said  river  to 
commencement,  11  labors  arable,  and  14  la- 
bors pasture  laud,  it  being  the  league  of  land 
granted  by  George  A.  Nixon,  Commissioner 
of  Zavalla  Colony  on  the  18th  day  of  Au- 
gust, 1835,  and  for  a  more  particular  de- 
scription reference  Is  here  made  to  the  orig- 
inal plat  and  field  notes  on  file  and  of  record 
in  the  General  Land  Office  of  this  Kepubllc." 
Both  parties  introduced  the  original  grant, 
dated  August  18,  1835,  made  by  George  An- 
tonio Nixon,  commissioner  of  the  colony  of 
Enterprise,  of  Lorenzo  D.  Zavalla  to  O.  C. 
Nelson.  The  field  notes  in  this  grant  corres- 
pond with  the  field  notes  in  the  deed  as 
above  given,  except  that  in  the  grant  the 
word  "varas"  Is  used  to  express  the  meas- 
urement instead  of  "yards,"  as  it  is  In  the 
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deed,  which  Is  an  evident  mistake,  and  In 
the  grant,  "at  the  S.  H.  corner  of  a  survey 
on  the  west  side  of  the  Neches  river,  which 
Is  the  N.  E.  of  this  survey,  from  which  an 
ash  18  Inches  In  diameter  Is  to  the  north 
seventy  degrees  west  at  the  distance  of  18 
varas,  and  a  white  oak  of  ten  Inches  In  di- 
ameter iB  to  the  north  forty-five  degrees  at 
the  distance  of  seven  and  four-tenths  varas." 
It  will  he  seen  that  the  only  difference  in 
the  description  of  the  deed  and  of  the  orig- 
inal grant  is  that  the  grant  to  which  refer- 
ence is  made  by  the  deed  makes  It  more  defi- 
nite by  describing  particularly  the  north- 
east corner  of  the  survey  by  calling  for  bear- 
ing trees  that  are  marked  so  that  they  can 
be  identified.  A  certified  copy  of  the  orig- 
inal BngUsh  field  notes  In  the  General  Land 
Office  was  also  Introduced  by  both  parties, 
and  correspond  with  the  description  In  the 
deed  and  in  the  grant,  except  that  the  field 
notes  describe  the  corners  with  more  accura- 
cy and  detail  than  was  done  either  In  the 
deed  or  the  grant  The  field  notes  and  the 
grant,  being  referred  to  in  the  deed  for  a 
more  particular  description  of  the  land,  ren- 
der the  description  In  the  deed  valid,  If  the 
description  in  the  papers  referred  to  is  suf- 
ficient to  describe  the  land.  The  sufficiency 
of  the  original  grant  and  the  English  field 
notes  has  not  been  questioned  by  the  plain- 
tlfllB  in  error,  nor,  indeed,  could  It  be.  They 
are  suffldently  certain;  that  is,  they  fur- 
nish the  data  from  which  the  land  could  be 
Identified  upon  the  ground.  This  question 
has  been  presented,  as  before  stated,  in  a 
number  of  forms  and  by  objections  and  spe- 
cial charges  asked,  etc.,  but  this  will  be  a 
sufficient  answer  to  all  of  those  objections 
upon  every  point,  except  the  question  as  to 
whether  the  record  of  that  deed  was  suffi- 
cient to  put  a  subsequent  purchaser  upon 
notice.  We  reserve  this  for  examination  and 
discussion  hereafter. 

The  plaintiffs  in  error  complain  of  the 
action  of  the  court  in  admitting  the  testi- 
mony of  Alice  Pulg  and  Timothy  Kimball, 
each  of  whom  testified  to  having  heard  their 
father  speak  of  owning  lands  in  Texas,  and 
each  testified  to  the  finding  of  a  certain 
memorandum  in  a  trunk  of  the  father  after 
his  death  which  related  to  the  lands  in  Texas 
and  to  the  O.  C.  Nelson  Mexican  grant,  which 
memorandum  was  forwarded  to  their  brother 
in  Denlson,  Tez.,  and  Introduced  in  evidence 
on  the  trial  of  this  cause.  The  defendants 
in  the  trial  court  were  claiming  that  Kim- 
ball by  his  long  silence  and  nonaction  with 
regard  to  his  title  had  abandoned  all  claim 
to  the  land,  and  sought  to  use  the  fact  as 
the  basis  upon  which  to  rest  a  presumption 
of  a  transfer  of  his  right  to  persons  under 
whom  the  defendants  claim.  Upon  this  is- 
sue, the  evidence  of  Kimball's  declarations 
with  regard  to  his  ownership  of  land  In 
Texas  was  admissible  to  show  that  he  had 
not  abandoned  his  claim  thereto.  The  judg- 
ment of  the  trial  court  was  entered  on  the 


24th  day  of  September,  1007,  and  the  court 
adjourned  on  October  25,  1907.  On  the  24th 
day  of  that  mouth  (October)  the  defendants 
filed  an  amended  motion  for  a  new  trial,  in 
which,  as  a  ground  for  granting  the  motion, 
they  set  up  as  newly  discovered  the  evidence 
of  a  witness  A.  3.  D.  Sapp,  whose  affidavit 
was  filed,  in  which  he  stated,  in  substance, 
that  he  was  87  years  old;  that  he  was  ac- 
quainted with  Isom  Parmer  in  1839,  1840, 
and  for  a  number  of  years  afterwards,  and 
that  Isom  Parmer  had  the  reputation  of 
being  a  forger  of  land  titles  and  dealer  in 
fraudulent  land  titles,  and  stated  that  at  the 
date  of  the  affidavit  the  witness  resided  In 
Jasper  county  some  distance  from  the  place 
of  trial ;  that  he  was  requested  to  attend  the 
trial  at  Koontz,  but,  on  account  of  the  dis- 
tance he  lived  from  the  post  office,  the  letter 
did  not  reach  him  in  time  for  him  to  attend 
the  trial. 

The  affidavit  of  W.  G.  Taliaferro  was  at- 
tached to  the  motion,  who  swore  that  the  de- 
fendants did  not  know  of  the  testimony  of 
Sapp  as  to  the  reputation  of  Isom  Parmer 
as  a  forger  of  land  titles,  nor  as  to  his  finan- 
cial condition  In  1839  until  after  the  trial  of 
the  case.  He  also  stated  that  the  records 
of  Menard  county  show  that  on  the  same  day 
the  deed  from  Nelson  to  Isom  Parmer  was 
recorded  there  were  also  recorded  about  a 
dozen  other  deeds  from  original  grantees  of 
land  to  the  said  Parmer  for  large  tracts  of 
land  in  Menard  county,  reciting  cash  con- 
sideration from  $800  to  $2,000.  The  applica- 
tion for  a  new  trial  does  not  show  sufficient 
diligence  to  entitle  the  parties  i,o  a  rehear- 
ing. The  affidavit  of  Sapp  was  made  on  the 
8th  day  of  October,  1907,  but  the  amended 
motion  was  not  filed  until  the  24th  day  of 
that  month.  The  affidavit  was  filed  so  late 
that  it  did  not  afford  time  for  the  plaintiffs 
in  the  case  to  contest  the  truth  of  the  same 
or  to  meet  it  In  any  way.  Railway  Co.  v. 
Scarbrough  (Sup.)  108  S.  W.  805.  In  the  case 
cited  this  court  said:  "Now,  let  us  suppose 
that  the  amended  motion  for  a  new  trial 
had  been  filed  but'  a  short  time  before  the 
court  adjourned,  and  before  it  would  have 
adjourned  by  operation  of  law;  would  not 
the  court  have  been  justified  in  overruling 
it,  because  it  afforded  the  counsel  for  the 
other  side  no  opportunity  to  meet  it?  We 
think  that  an  affirmative  answer  should  be 
given  to  the  question.  There  Is  nothing  in 
the  order  overruling  the  motion  to  show 
upon  what  ground  the  court  acted.  Now,  all 
presumptions  must  be  Indulged  in  favor  of 
the  court's  ruling.  We  think,  therefore,  we 
should  presume  that  the  court  overruled  the 
motion  because  It  was  filed  too  late.  We 
think  a  party  should  not  only  be  diligent  In 
discovering  testimony,  but  also  diligent  in 
making  use  of  it  when  discovered."  Besides, 
we  are  of  opinion  that  the  evidence  as  to  the 
reputation  of  Parmer  would  have  been  inad- 
missible if  the  witness  had  been  present  at' 
the  trial. 
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Defendants  offered  evidence  to  prove  the 
reputation  of  George  F.  Moore,  but,  whether 
It  was  good  or  bad,  the  evidence  was  Irrele- 
vant to  any  Issue  before  the  Jury,  and  was 
properly  excluded. 

PlalntifTs  In  error  sought,  by  special 
charges,  to  have  the  court  submit  to  the 
Jury  the  Issue  that  the  Houston  Oil  Com- 
pany was  a  purchaser  for  a  valuable  con^d- 
eration  without  notice  of  the  title  derived 
through  the  Parmer  deed,  which  charges 
were  refused.  To  test  the  correctness  of  the 
ruling,  we  will  assume  that  the  Houston  Oil 
Company  had  no  actual  notice  of  the  deed 
made  by  Nelson  to  Parmer,  and  that  it  paid 
a  valuable  consideration  for  the  land.  Let 
us  suppose  that  the  Parmer  deed  had  not 
been  placed  upon  record  at  any  time.  Under 
the  law  of  1837,  the  fact  that  the  deed  to 
Brown  was  not  on  record  when  the  deed  to 
Parmer  was  executed  gave  to  the  latter  deed 
the  effect  of  vesting  the  legal  title*  in  the 
land  in  Parmer,  with  the  equity  in  Brown 
to  show  a  superior  right  by  proving  that 
Parmer  had  notice  of  the  prior  conveyance 
or  that  he  did  not  pay  a  valuable  considera- 
tion for  it  If  Parmer  had  failed  entirely  to 
record  bis  deed,  it  would  not  have  affected 
the  title  of  Brown  or  of  any  one  holding  un- 
der him.  Ko  duty  rested  upon  Parmer  to 
record  bis  deed  as  notice  to  the  prior  pur- 
chaser, Brown,  nor  to  his  vendees.  Neither 
was  It  the  duty  of  Brown  nor  any  person 
purchasing  from  him  to  examine  the  records 
to  see  whether  Nelson  had  conveyed  the  land 
subsequently  to  his  deed  to  Brown.  A  pur- 
chaser is  required  to  look  only  for-  convey- 
ances made  prior  to  his  purchase  by  his  im- 
mediate vendor,  or  by  any  remote  vendor 
through  whom  he  derives  his  title.  White  v. 
McGregor,  92  Tex.  658,  50  S.  W.  564,  71  Am. 
St  Rep.  875.  In  that  case  ^he  court  said: 
"Do  the  words  mean  all  persons  who  pur- 
chase the  land  after  the  deed  is  recorded,  or 
only  those  who  are  subsequent  In  the  chain 
of  title?  If  a  grantor  conveys  the  same  prop- 
erty twice  and  the  second  grantee  puts  his 
deed  upon  record,  is  It  notice  to  one  who 
subsequently  purchases  -from  the  first  gran- 
tee? We  think  not  The  record  is  not  no- 
tice to  the  first  grantee,  for  he  is  a  prior 
purchaser.  Nor  do  we  think  it  was  Intend- 
ed to  be  notice  to  any  one  who  should  pur- 
chase from  him.  In  other  words,  we  think 
the  subsequent  purchasers  who  are  meant 
are  only  those  the  origin  of  whose  title  Is 
subsequent  to  the  title  of  the  grantee  In  the 
recorded  deed.  *  *  *  The  object  of  all 
the  registry  acts,  however  expressed,  is  the 
same.  They  were  intended  to  affect  with 
notice  such  persons  only  as  have  reason  to 
apprehend  some  transfer  or  incumbrance 
prior  to  their  own,  because  none  arising  aft- 
erwards can,  in  its  own  nature,  affect  them. 
And,  after  they  have  once,  on  a  search  In- 
stituted upon  this  principle,  secured  them- 
selves against  the  imputation  of  notice.  It 
follows  that  every   one  coming  into  their 


place  by  title  derived  from  them  may  Insist 
on  the  same  principle  in  respect  to  himself. 
It  is  a  general  rule  that,  when  once  a  man 
has  granted  away  his  right,  anything  which 
he  can  do  or  say  shall  never  be  received  to 
affect  another  claiming  under  him."  'There 
being  no  duty  resting  upon  Parmer  to  record 
his  deed  to  give  notice  to  Brown,  or  his 
vendees,  nor  upon  Brown,  or  his  vendees, 
to  examine  the  record  for  the  subsequent 
conveyance  by  Nelson  to  Parmer  or  bis  ven- 
dees, the  doctrine  of  Innocent  purchaser  has 
no  application  in  this  case.  If  the  descrip- 
tion of  the  land  in  the  deed  to  Parmer  were 
insufficient  to  pass  the  title  to  him,  then  the 
superior  title  would  have  remained  In 
Brown,  because  a  deed  which  passed  no  title 
could  not  have  any  effect  under  the  law  of 
1837.  We  conclude  that  it  is  not  a  question 
of  notice,  but  a  question  of  title  that  is  in- 
volved, and,  as  we  have  said  before,  the  de- 
scription in  the  deed  from  Nelson  to  Parmer 
was  sufficient  to  convey  the  title,  because  It 
gave  data  from  which  the  land  could  be  iden- 
tified, and  the  superior  title  having  passed 
out  of  Nelson  to  Parmer,  those  persons  who 
claim  under  the  deed  made  by  Nelson  to 
Brown  "stand  in  the  shoes  of  the  latter." 
The  facts  of  this  case  did  not  call  for  nor 
Justify  the  submission  to  the  Jury  of  the  is- 
sue of  Innocent  purchaser,  and  the  court  did 
not  err  in  refusing  to  give  the  special  charges 
requested  by  the  plaintiffs  in  error. 

The  defendants  in  the  court  below  object- 
ed to  the  Introduction  of  a  certified  copy 
from  the  records  of  Hardin  county  of  the 
deed  from  Isom  Parmer  to  Jose  Barnes, 
whereby  the"  land  in  controversy  was  con- 
veyed to  the  latter:  (1)  Because  "the  law 
In  force  at  the  time  of  the  execution  of  this 
deed  provided  that  all  foreign  acknowledg- 
ments, when  taken  before  a  Judge  of  a  court 
of  record,  should  be  certified  to  by  one  of 
two  officers,  either  a  resident  minister,  or 
a  consul  of  the  Republic  of  Texas."  It  was 
objected  that  the  consular  agent  was  not 
authorized  by  the  statute  to  make  the  cer- 
tificate of  the  official  character  of  a  Judge 
who  took  the  acknowledgment  (2)  The  de- 
fendants objected  to  this  recital  contained 
in  the  said  copy:  "And  in  which  grant  said 
land  is  more  fully  described  and  was  ac- 
quired by  me  by  deed  from  O.  C.  Nelson 
March  13,  18S8,  which  Is  also  herewith 
delivered  duly  recorded."  The  last  objec- 
tion could  not  be  sustained,  for  the  recital 
was  merely  descriptive  of  the  land  sold, 
furnishing  data  by  which  it  could  be  identi- 
fied. It  Is  not  necessary  for  us  to  determine 
whether  the  consular  agent  had  authority 
to  make  the  certificate  of  official  character 
or  not  because,  if  it  should  be  held  that 
he  bad  no  such  authority,  the  defect  was 
cured  by  subsequent  legislation.  We  do  not 
intimate  that  the  consular  agent  had  no 
such  authority,  but  simply  decline  to  discuss 
the  question  because  it  is  immaterial  In 
the  present  case.     In  1871  the  I/eglslature 
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enacted  a  statute  (LAWa  1871,  p.  77,  c.  76) 
upon  tbe  subject  of  registration  of  instru- 
ments of  this  character,  designating  the  of- 
ficers before  whom  tbe  acknowledgment  or 
proof  of  the  execution  of  such  Instruments 
might  be  made,  from  which  we  copy  as 
follows:  "Proof  or  acknowledgment  of  every 
Instrument  of  writing  for  record  may  be  tak- 
en before  some  one  of  the  following  officers: 
•  •  •  When  acknowledged  or  proven 
without  the  state,  and  within  the  United 
States  or  their  territories,  before  some  nota- 
ry public,  commissioner  of  deeds  for  tills 
state,  or  btfore  some  Judge  or  clerk  of  a 
court  of  record  having  a  seal."  2  Paschal's 
Dig.  art  741&  On  the  27th  day  of  April, 
1874,  the  law  as  above  quoted  was  in  effect 
la  this  state,  when  the  Legislature  enacted 
another  statute  from  which  we  quote  aa  fol- 
lows: "Every  grant,  deed,  mortgage,  power 
of  attorney,  or  other  instrument  of  writing 
for  the  conveyance  of  real  or  personal  es- 
tate, required  or  permitted  by  law  to  be  reg- 
istered, that  shall  have  been  heretofore  ac- 
knowledged or  proven  in  the  manner  pre- 
scribed by  law,  without  the  state  and  within 
the  United  States  and  their  territories,  be- 
fore any  one  of  tbe  officers  in  such  cases 
now  authorized  by  law  to  take  such  ac- 
knowledgments or  proofs,  and  which  shall 
have  been  duly  certified  by  such  officer,  shall 
be  beld  to  be  duly  acknowledged  or  proven 
with  the  full  effects  and  consequences  of  ex- 
isting laws;  and  any  such  instrument,  which 
shall  have  been  so  acknowledged  or  proven 
before  either  of  such  officers,  and  which 
shall  have  been  heretofore  re^tered,  shall 
be  held  to  be  duly  registered  with  like  full 
effects  and  consequences  of  existing  laws: 
Provided,  however,  that  this  act  shall  not 
be  so  construed  as  to  give  it  any  retroactive 
operation,  or  to  affect  any  right  acquired 
prior  to  its  passage."  From  tbe  known  Ju- 
risdiction and  powers  of  courts  of  last  re- 
sort and  in  conformity  to  the  laws  of  this 
state,  we  presume  that  the  Supreme  Court 
of  the  state  of  Louisiana  is  a  court  of  rec- 
ord, and,  being  a  court  of  record,  that  it  has 
a  seal,  because  it  is  so  uniformly  the  case 
that  courts  of  record  bave  seals  as  to  raise 
a  presumption  to  that  effect  A  seal  is  not 
necessary  to  a  court  of  record,  but  to  use 
the  term  "court  of  record"  implies  that  it 
has  a  seal.  Ingoldsby  v.  Juan,  12  Cal.  680; 
11  Cyc.  658;  Blethen  v.  Bonner,  93  Tex. 
141,  53  S.  W.  1016.  In  the  first  case  above 
cited  tbe  Supreme  Court  of  California  said: 
"It  Is  next  objected  that  Tracy,  the  clerk 
of  Santa  Clara,  bad  no  power  to  take  the 
acimowledgment,  because  he  had  no  seal  of 
office.  But  this  construction  of  the  stat- 
ute Is  too  narrow.  The  court  of  which  he 
was  clerk  was  entitled  to  a  seal.  This  gen- 
eral phrase  'having  a  seal'  was  only  intend- 
ed to  denote  a  court  of  record,  which  is  de- 
fined to  be  a  court  having  a  seal.    The  power 


of  the  clerk  was  never  intended  to  be  made 
to  depend  upon  the  fact  of  his  having  pro- 
cured this  article,  or  the  care  with  which 
he  preserved  it" 

On  the  27th  day  of  April,  1874,  a  Judge 
of  the  Supreme  Court  of  Louisiana  could 
have  taken  such  an  acknowledgment  as  that 
which  was  taken  by  Judge  Morphy,  certified 
on  the  deed  from  Parmer  to  Barnes.,  Tbe 
conclusion  follows  without  argument  that 
the  last-quoted  statute  cured  the  defect,  if 
any  existed,  in  the  acknowledgment  of  the 
deed  above  named,  that  the  record  of  that 
deed  was  validated  by  the  statute  of  1874 
(Laws  1874,  p.  152,  c.  105),  and  the  copy  was 
admissible  tbe  same  as  If  it  bad  been  reg- 
ularly acknowledged  according  to  law  in  ex- 
istence at  the  time  it  was  taken.  Tbe  act  of 
1874  affected  alone  rules  of  evidence,  and 
gave  no  greater  effect  to  the  deed  than  it  bad 
under  tbe  law  in  existence  at  the  time  of 
its  execution,  simply  making  it  admissible 
in  evidence  when  it  might  not  have  been. 
It  affected  no  right  of  the  defendants  ac- 
quired prior  to  the  passage  of  the  act  The 
assignment  is  overruled. 

We  have  carefully  examined  the  many  as- 
signments of  error,  and  have  discussed  the 
material  questions  presented.  The  assign- 
ments not  mentioned  are  overruled.  We  find 
no  error  in  the  proceedings  of  the  courts. 
Therefore  tbe  Judgments  of  the  Court  of 
Civil  Appeals  and  district  court  are  affirmed. 


WARREN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

1.  Perjubt  (J  1*)— What  Constitotes  "Pbb- 

JOBT." 

"Perjury"  is  a  false  statement,  written  or 
verlml,  deliberately  and  falsely  made  under  the 
sanction  of  an  oath  or  affirmation  legally  admin- 
istered, under  circumstances  where  an  oath  or 
affirmation  is  required  by  law,  or  is  necessary 
for  the  prosecution  or  defense  of  any  private 
right  or  for  the  ends  of  public  justice. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  J  1;    Dec  Dig.  g  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5305-5310;   vol.  8,  p.  7761.] 

2.  Pebjtjbt  (J  6*)— False  Justification  by 
SuBETT— False  Sweabino. 

The  false  statement  as  to  the  property  own- 
ed by  him,  made  by  one  justifying  as  a  cognizor 
in  a  criminal  prosecution,  is  in  a  judicial  pro- 
ceeding, within  White's  Ann.  Pen.  Code,  art. 
206.  which  includes,  as  a  basis  of  the  offense  ot 
perjurv,  all  oaths  or  affirmations  legally  taken 
m  such  proceedings. 

[Ed.  Note.'— For  other  cases,  see  Perjury,  Cent. 
Dig.  I  11 ;    Dec  Dig.  J  6.«] 

3.  Pebjubt  (§  6*)— What  Constitutes. 

A  false  statement  as  to  the  property  owned 
by  him.  made  by  one  justifying  as  cognizor  in 
a  criminal  prosecution,  is  perjury,  rather  than 
false  swearing. 

[EA.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  S  11;    Dec.  Dig.  {  6.»] 


•For  otliar  ewea  ■«•  same  topic  and  section  NUMBER  In  Dae.  *  Am.  Digs.  1907  to  date,  *  Reporter  Index** 
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Appeal  from  District  Coort,  Delta  County; 
R.  L.  Porter,  Judge. 

Whig  Warren  was  convicted  of  false 
swearing,  and  appeals.    Reversed. 


D.  Thornton,   for  appellant     F.   J. 
Cord,  Asst  Atty.  Gen.,  for  the  State. 


Mc- 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  false  swearing;  his  punishment  being 
assessed  at  two  years'  confinement  In  the 
penitentiary. 

The  Indictment  alleges  the  false  swearing 
to  have  occurred  In  a  judicial  proceeding  In 
substance  as  follows:  There  was  a  felony 
case  pending  in  the  district  court  of  Delta 
county.  The  accused  In  the  case  desired  to 
enter  Into  a  recognizance.  Appellant  was 
called  as  one  of  the  cognizors.  The  court, 
not  being  satisfied,  placed  the  cognizors  un- 
der oath;  and  It  is  alleged  that  appellant 
swore  falsely  to  the  eCTect  that  he  had 
bought  land  in  Wood  county,  for  which  he 
had  paid  $600,  and  that  this  statement  was 
false.  The  point  Is  made  In  an  attack  on 
the  Indictment,  as  well  as  in  regard  to  the 
sufficiency  of  the  evidence,  that  this  Is  not 
false  swearing,  but  perjury. 

We  are  of  opinion  that  this  contention  is 
correct,  and  the  motion  to  quash  ought  to 
have  been  sustained,  and,  further,  that  the 
facts  do  not  justify  the  conviction  for  false 
swearing.  The  definition  of  perjury  is  that 
it  Is  a  false  statement,  written  or  verbal,  de- 
liberately and  falsely  made,  relating  to 
something  past  or  present,  under  the  sanc- 
tion of  an  oath,  or  such  affirmation  as  is  by 
law  equivalent  to  an  oath,  when  such  oath 
or  affirmation  is  legally  administered  under 
circumstances  in  which  an  oath  or  affirma- 
tion is  required  by  law,  or  is  necessary  for 
the  prosecution  or  defense  of  any  private 
right,  or  for  the  ends  of  public  justice.  Ar- 
ticle 205,  White's  Ann.  Pen.  Code,  is  as  fol- 
lows: "All  oaths  or  affirmations  l^ally  tak- 
en In  any  stage  of  a  judicial  proceeding,  cIt- 
il  or  criminal.  In  or  out  of  court,  or  before 
a  grand  Jury,  are  Included  in  the  descrip- 
tion of  this  ofltense."  There  can  be  no  ques- 
tion of  the  fact  that  this  order  was  taken 
in  a  judicial  proceeding,  a  pending  felony 
case;  and  any  steps  that  may  be  taken  dur- 
ing the  pendency  of  that  case,  in  any  way 
connected  with  it,  would  constitute  a  judicial 
proceeding. 

It  is  true  that  appellant  need  not  have 
offered  himself  as  a  cognlzor;  but  he  did, 
and  It  was  in  a  pending  felony  case.  This 
was  a  matter  Incident  to  the  judicial  pro- 
ceeding by  which  the  accused  In  that  case 
sought  to  obtain  his  liberty,  and  was  antbor- 
ized  by  the  law.  This  oath  was  taken  by 
appellant  under  order  of  the  court  Article 
315,  White's  Ann.  Code  Cr.  Proc,  reads  as 
follows:  "In  order  to  test  the  sufficiency  of 
the  security  offered  to  any  recognizance  or 
ball  bond,  unless  the  court  or  officer  taking 


the  same  Is  fully  satisfied  as  to  the  suffi- 
ciency of  the  security,  the  following  oath 
shall  be  made  in  writing  and  subscribed  by 
the  surety:  *  *  •  which  aflidavit  shall 
be  ffied  with  the  papers  of  the  cause,  or 
criminal  proceedings."  This  affidavit  Is  not 
conclusive  as  to  the  sufficiency  of  the  secu- 
rity, and  If  the  court  or  officer  taking  the 
recognizance  or  bail  bond  is  not  fully  satis- 
fied as  to  the  sufficiency  of  the  security  of- 
fered, further  evidence  shall  be  required 
before  approving  the  same.  Article  316, 
White's  Ann.  Code  Cr.  Proc. 

It  Is  not  necessary  here  to  set  oat  fbe 
form  of  the  oath.  A  recognizance  can  only 
be  taken,  under  the  Code  of  Criminal  Pro- 
cedure, In  court  A  bail  bond  answers  the 
same  office,  when  taken  by  an  officer;  the 
court  not  being  in  session.  Under  the  terms 
of  the  statutes  cited,  therefore,  we  think  It 
a  legal  conclusion,  and  cannot  be  otherwise 
than  that  this  oath  was  taken  tn  a  judicial 
proceeding,  and  was,  therefore,  perjury,  if 
false,  and  not  false  swearing. 

The  judgment  Is  reversed,  and  the  prose- 
cution ordered  dismissed. 


BENJAMIN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

Criminal   Law    ({   673»)— Proskotjtion— In- 

stbuctions. 

In  an  action  for  unlawfully  carrying  a 
weapon,  the  defense  was  that  what  was  claim- 
ed to  be  a  pistol  was  80  wholly  lacking  in  the 
essentials  of  a  firearm  as  not  to  bring  it  with- 
in the  statute.  On  cross-examination,  a  witness 
denied  that,  shortly  after  a  difficulty  between  ac- 
cused and  another  whom  accused  had  attempt- 
ed to  shoot,  witness  bad  stated  that  the  pistol 
in  question  was  his,  and  that  it  was  the  first 
time  that  it  had  ever  failed  to  fire,  and  other 
witnesses  were  introduced,  who  attributed  to 
him  in  substance  the  language  which  he  had  de- 
nied. Held,  that  it  was  error  to  refuse  a  re- 
quested charge  that  the  evidence  was  admitted 
solely  for  the  purpose  of  impeaching  the  witness, 
and  that  It  could  not  be  considered  as  tending 
to  prove  that  the  pistol  was  in  a  shooting  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent  Dig.  |  1875;    Dec.  Dig.  f  673.*] 

Appeal  from  Navarro  C!onnty  (Doort;  J. 
M.  Blanding,  Judge. 

Pleas  Benjamin  was  convicted  of  nnlaw- 
fnlly  carrying  a  pistol,  and  he  appeals. 
Reversed  and  remanded. 

CalUcutt  &  Call,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  state. 

RAMSEY,  J.  This  appeal  Is  prosecuted 
from  a  conviction  had  in  the  county  court 
of  Navarro  county  on  the  26th  day  of  April 
of  this  year,  wherein  the  appellant  is  charg- 
ed with  unlawfully  carrying  on  or  about 
his  person  a  pistol. 

The  fact  that  appellant  had  what  was 
claimed  to  be  a  pistol  In  the  city  of  Cor-' 
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alcana  about  tbe  time  charged  In  not  de- 
nied. His  defense  was  that  what  was  claim- 
ed to  be  a  pistol  was  so  wholly  lacking  In 
the  essentials  of  a  firearm  as  not  to  bring  It 
within  the  definition  of  a  pistol,  as  that 
term  is  used  In  the  statute,  and  on  this  Is- 
sue much  testimony  was  ofTered  by  him. 
On  cross-examination  the  witness  Johnson 
was  asked  If  It  was  not  a  fact  that,  some 
two  days  after  the  difficulty  between  ap- 
I)ellant  and  Charlie  Bowen,  whom  he  Is 
charged  with  attempting  to  shoot,  he  did 
not  tell  Charlie  Bowen.  Mary  Bowen,  and 
Efile  Johnson  that  this  was  his  pistol,  and 
that  it  was  the  first  time  It  had  ever  fail- 
ed to  fire,  and  that  the  Lord  must  have 
been  on  the  side  of  Bowen  on  the  occasion 
when  the  pistol  was  snapped  at  him.  This 
was  denied  by  Johnson,  and  thereafter  the 
state  Introduced  the  witnesses  named,  who, 
on  examination,  attributed  to  him  in  sub- 
stance the  language  which  he  had  denied. 
In  this  state  of  the  record,  appellant  re> 
quested  a  special  charge  to  the  effect  that 
this  impeaching  eTld«nce  was  admitted 
solely  for  the  purpose  of  impeaching  the 
witness  Johnson,  and  for  no  other  purpose, 
«nd  that  same  will  not  be  considered  by 
tbe  jury  as  proving  or  tending  to  prove  that 
the  pistol  was  In  a  shooting  condition.  This 
charge  was  refused  by  the  court,  and  -for 
this  refusal  exception  was  properly  taken. 

This  charge  should  have  been  given.  This 
was  testimony  that  might,  and  ordinarily, 
In  tbe  absence  of  an  instruction,  would,  have 
been  applied  by  tbe  Jury,  and  doubtless  ap- 
propriated by  them,  as  affirmative  evi- 
dence of  the  condition  of  the  pistol,  and 
therefore  of  appellant's  guilt.  Maples  v. 
State.  119  S.  W.  105;  Harris  v.  State,  84 
Tex.  Cr.  R.  494,  31  S.  W.  388;  Winfrey  v. 
State,  41  Tex.  Cr.  R.  638,  66  S.  W.  920; 
Wilson  V.  State,  37  Tex.  Cr.  R.  373,  36  S. 
W.  390,  38  S.  W.  624,  39  S.  W.  373. 

There  are  other  questions  in  the  record, 
some  of  which  will  not  arise  on  another 
trial.  We  are  not  prepared  to  agree  with 
counsel  for  appellant  that  there  was  no  evi- 
dence in  the  record  from  which  the  Jury 
might  have  found  appellant  guilty. 

For  tbe  error  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  is  remanded. 


COOTS  V,  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  17, 
1909.) 

GAiniio  (I  98*)  —  CamiNAi,  PBOSBcmoNS  — 

BVIDEHCK. 

Where  the  state  proved  that  accused  bet  on 
a  game  of  cards,  and  ne  introduced  no  evidence, 
a  conviction  of  gaming  was  supported  by  the  ev- 
idoice. 


Mg. 


[Bd.  Note. — For  other  cases,  see  Oamlng,  Cent 
\g.  H  291-298;   Dec.  Dig.  |  98.  •] 


Appeal  from  Howard  County  Court;  Ii.  A. 
Dale,    Judge. 

Bill  Coots  was  convicted  of  gaming,  and 
he  appeals.     Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  gaming. 

The  only  ground  of  the  motion  for  new 
trial  Is  based  upon  the  statement  that  the 
evidence  is  not  sufficient  and  the  convic- 
tion is  against  the  law.  The  evidence  fully 
justifies  this  conviction,  showing  that  ap- 
pellant bet  in  a  game  of  cards.  We  deem 
it  unnecessary  to  collate  the  facts.  Appel- 
lant Introduced  no  evidence,  and  tbe  state 
proved  that  he  bet  while  they  were  playing 
cards. 

The  Judgment  la  affirmed.     ' 


BRYANT  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

1.  ElCBEZZLEiaNT  (§  10*)— WHAT  CoNSTirUTES. 

Where  no  fiduciary  relation  of  principal 
and  agent  existed  between  prosecuting  witness 
and  defendant,  the  latter  was  not  guilty  of  em- 
bezzlement. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §  8;    Dec.  Dig.  §  10.*] 

2.  BaHJIEN'T   (i   16*)— CONVKBSION   B7  BAILEE 

— BvinBNCE. 

Evidence  held  insufficient  to  show  conver- 
sion by  a  bailee  of  a  horse. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Dec.  Dig.  {  16.*] 

Appeal  from  District  Court,  Jackson  Coun- 
ty;   James  0.  Wilson,  Judge. 

Doc  Bryant  was  convicted  of  embezzlement 
of  a  horse,  and  he  appeals.  Reversed  and 
remanded. 

F.  J.  McCord,  Asst  Atty.  6en.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  tbe  embezzlement  of  a  horse.  The  in- 
dictment charges  that  the  horse  was  bailed 
to  appellant  by  J.  N.  Whitely;  that  the 
horse  was  tbe  property  of  Whitely,  and  came 
into  appellant's  iMssesslon  and  was  under  his 
care  by  virtue  of  his  said  agency  and  employ- 
ment as  bailee  aforesaid ;  and  that  he  sub- 
sequently fraudulently  appropriated  the  prop- 
erty. The  evidence  shows,  in  substance,  that 
Whitely  had  a  horse  that  was  old  and  poor, 
and  desired  to  sell  it  to  appellant 

Whitely's  account  of  the  transaction  Is 
about  as  follows:  That  appellant  came  to 
his  house,  and,  after  some  conversation  in 
regard  to  other  matters,  finally  led  up  to  the 
the  horse  trade;  that  appellant  bought  the 
horse  from  him  on  condition  that  the  horse 
would  work;  that  he  (Whitely)-  told  appel- 
lant that  he  did  not  know  whether  the  horse 
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would  work  or  not,  but  gave  appellant  per- 
mission to  t&ke  the  borse  off  and  try  him, 
and  that  be  was  either  to  return  the  horse 
the  evening  of  the  same  day  or  pay  him  $10, 
the  price  agreed  upon,  that  appellant  took 
the  horse  away,  and  did  not  return  him  that 
evening;  that  Whltely  subsequently  went  to 
see  him  about  it,  and  appellant  told  him  he 
was  below  the  town  of  Edna  in  a  pasture; 
that  appellant  refused  to  tell  him  in  what 
pasture  be  placed  the  horse.  Appellant's 
version  of  the  matter  is  that  he  and  Whltely 
discussed  the  matter  of  the  purchase  of  the 
horse;  that  the  horse  was  very  poor;  that 
he  was  to  take  him  off  and  fatten  bim  up, 
so  he  could  be  fit  for  work;  that  be  would 
buy  him  if  be  could  work  him ;  that  he  would 
take  him  to  the  pasture,  so  that  he  might  re- 
cuperate in  flesh  and  strength.  His  state- 
ment is  at  variance  with  the  statement  of 
Whltely  as  to  the  conversation  between  them 
in  regard  to  the  pasture  in  which  he  (appel- 
lant) had  placed  the  horse.  Appellant  tes- 
tifies he  Informed  Whltely  where  the  horse 
was. 

There  was  other  testimony  In  regard  to 
the  time  of  returning  the  horse,  and  in 
which  appellant  should  bring  bim  to  town, 
and  when  Whltely  was  to  come  after  bim. 
Whitely's  statement  was  that,  appellant  was 
to  carry  the  horse  to  his  house,  while  ap- 
I)ellant'8  was  he  was  to  bring  him  to  town. 
Appellant  introduced  evidence  showing  that 
he  had  the  horse  brought  to  town,  and 
Whltely  did  not  come  for  him,  and  he  turned 
the  horse  loose  one  night,  thinking  he  would 
stay  about  the  place,  but  the  horse  returned 
to  the  pasture  where  be  bad  been  keeping 
him;  that  the  borse  stayed  in  that  pasture 
until  Whltely  recovered  bim  some  year  or  so 
afterwards;  that  appellant  had  no  further 
connection  with  the  borse,  but  after  a  month 
or  so  appellant  went  to  Palados  and  worked 
as  a  hotel  waiter,  and  then  went  to  Runge, 
in  Karnes  county,  where  be  had  been  raised, 
and  which  he  claimed  as  his  home ;  and  that 
a  year  or  so  afterwards,  the  grand  jury  In- 
dicted him,  and  the  officers  arrested  and 
brought  him  to  Edna  for  the  trial.  This  is 
about  the  substance  of  the  testimony  without 
going  into  all  the  details. 

It  Is  contended  by  appellant  that'  this  Is 
not  a  case  of  embezzlement  We  are  of 
opinion  the  contention  is  correct  If  be  had 
violated  any  law.  It  was  the  statute  which 
punishes  for  conversion  of  property  under 
bailment  The  fiduciary'  relation  of  agent 
and  principal  is  not  suggested  by  the  testi- 
mony from  either  or  both  sides ;  but  we  are 
further  of  opinion  that  the  evidence  does  not 
show  a  conversion.  Appellant  never  claim- 
ed the  horse,  further  than  is  stated  that  he 
bad  placed  him  in  the  pasture,  where  the 
borse  remained,  except  on  one  occasion,  when 
he  brought  him  to  the  town  of  Edna  for 
Whltely  to  receive,  and  bis  testimony  to  the 


effect  that  the  borse  was  placed  In  the  pas- 
ture and  remained  there  all  the  time  Is  not 
controverted.  Appellant's  evidence  is  corrob- 
orated by  the  man  who  was  In  charge  of  the 
pasture,  and  the  same  party  who  says  he 
brought  the  horse  to  town  at  the  request  of 
appellant  to  be  delivered  to  Whltely. 

We  are  of  opinion  that  the  judgment 
should  be  reversed,  and  cause  remanded; 
and  it  Is  accordingly  so  ordered. 


MATTHEWS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 
1909.    On  Rehearing,  Dec.  1,  1909.) 

1.  Cbiminai,    Law    (|   157*)— MiSMacEAWoB— 
Limitations. 

One  charged  with  a  misdemeanor  may,  aa 
a  general  rule,  be  convicted  for  any  violation  oc- 
curring within  two  years  prior  to  th«  return  of 
the  indictment 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent,  Dig,  |  282;   Dec.  Dig,  {  157.*] 

2.  CsrinNAL   Law   (|   772*)— Instkuctions — 
Time  of  Commission  of  Offense. 

Where  the  indictment  charging  a  violation 
of  the  local  option  law  was  returned  on  Decem- 
ber 11,  1908,  and  the  state  was  not  required  to 
elect  on  which  transaction  a  conviction  would  be 
sought  an  instruction  that  if,  at  any  time  dur- 
ing 1906,  and  before  December  11,  accused  sold 
intoxicating  liquors,  they  should  render  a  ver- 
dict of  guilty,  was  not  objectionable,  in  that 
it  did  not  correctly  state  the  law  as  to  the  time 
within  which  accused  might  or  might  not  be  con- 
victed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1814;    Dec.  Dig.  i  772.*] 

3.  Cbiminai.   Law   (§   787*)— Insteuctions— 
Failure  of  Accused  to  Testify. 

An  instruction,  in  a  misdemeanor  case,  that 
the  jury  could  not  use  as  a  fact  against  accus- 
ed that  he  failed  to  testify  in  his  own  behali^ 
was  proper. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1902,  1903;    Dec.  Dig.  g  787.*] 

4.  Cbimikal  Law  (|  575*)— TbiaIt-Tebms  o» 
Court. 

One  convicted  at  a  term  of  the  county  court 
fixed  by  the  commissioners'  court,  as  authorized 
by  Const,  art.  5,  i  29,  cannot  complain  of  the 
failure  of  the  county  court  to  hold  a  term  every 
month  for  criminal  business,  as  required  by  sec- 
tion 17. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1204;    Dec  Dig.  {  576.*] 

On  Motion  for  Rehearing. 

5.  Criminal  Law  (8  564*)— Venue— Evidknc* 

— SUFFrClENCT. 

Evidence  held  to  show  that  accused  unlaw- 
fully sold  liquor  in  the  county  in  which  the  in- 
dictment was  found,  justifying  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  1277-1284;    Dec.  Dig.  i  564. 'J 

6.  Intoxicating  Liquors  (|  239*)- Instruc- 
tions-Adoption  OF  Local  Option  Law. 

A  charge,  on  a  trial  for  violating  the  local 
option  law,  that  it  was  agreed  between  the  state 
and  accused  that  during  the  year  within  which 
accused  could  be  found  guilty  of  selling  intoxi- 
cating liquors  the  local  option  law  was  in  effect 
and  the  sale  of  intoxicating  liquois  prohibited. 
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■nfficientlj  chained  that  the  local  option  law  waa 
in  force. 

[EU.  Note.— For  other  cases,  see  Intoxicating 
I/iqnors,  Cent  Dig.  |f  331-347;    Dec.  Dig.  | 

Appeal  from  Grayson  County  Court;  J. 
W.  Hassell,  Judge. 

Jack  MattliewB  was  convicted  of  violat- 
ing tbe  local  option  law,  and  be  appeals. 
Affirmed. 

Cox  &  Cox,  for  appellant.  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law;  his 
punishment  being  assessed  at  a  fine  of  $25 
and  20  days'  imprisonment  in  the  county 
Jail. 

The  facts  are  sufficient  to  sustain  the  ver- 
dict The  evidence  covered  several  trans- 
actions. There  was  no  objection  to  the  in- 
troduction of  these  various  matters,  and  no 
election  asked  by  appellant  as  to  which  trans- 
action should  form  the  basis  of  conviction. 
These  matters  occurred  principally  during 
the  summer  and  fall  of  1908. 

1.  The  court  charged  the  Jury,  In  sub- 
stance, that  if  they  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  at 
any  time  during  the  year  1908,  and  before 
the  lltb  day  of  December  of  that  year,  the 
appellant  sold  intoxicating  liquor  to  the  al- 
leged purchaser,  T.  B.  Bailey,  they  would 
find  a  verdict  for  the  state.  Exception  was 
reserved  to  this  charge,  because  it  did  not 
correctly  state  the  law  as  to  the  time  with- 
in which  appellant  might  or  might  not  be 
convicted,  because  the  same  is  an  Incor- 
rect expression  as  to  the  time  appellant 
could  be  convicted  under  the  evidence.  We 
are  of  opinion  there  is  no  merit  in  this  con- 
tention. So  far  as  this  particular  question 
is  concerned,  it  seems  to  bear  principally 
upon  the  question  of  limitation.  The  usual 
rule  Is  a  party  can  be  convicted  in  misde- 
meanor cases  for  violation  of  the  law,  if 
It  occurred  within  two  years  prior  to  the 
return  of  the  indictment.  The  indictment  in 
this  case  was  returned  on  the  11th  of  De- 
cember. Inasmuch  as  the  state  was  not 
required  to  elect  upon  which  transaction 
the  conviction  would  be  sought,  there  was 
no  reversible  error  in  the  court  giving  the 
charge  criticised.  If  the  state  had  been  re- 
quired to  elect  upon  which  transaction  a 
conviction  would  be  sought,  then  the  charge 
would  have  to  be  confined  to  the  particular 
transaction  relied  upon  by  the  state. 

2.  There  was  also  an  exception  reserved 
to  that  portion  of  the  court's  charge  which 
instructed  the  Jury  that  they  could  not  use 
as  a  fact  against  appellant  that  he  failed 
to  testify  in  his  own  behalf.  This  question 
has  been  decided  so  often,  adversely  to  ap- 
pellant's contention,  we  deem  It  unnecessary 


to  cite  authorities  in  support  of  the  cor- 
rectness of  the  court's  charge. 

3.  Another  bill  of  exceptions  recites  that 
appellant  pleaded  q>ecially  to  the  Jurisdic- 
tion of  the  county  court  to  try  this  cause, 
because  under  article  6,  |  17,  of  the  state 
Constitution,  the  court  is  required  to  hold 
one  term  every  month  for. criminal  business, 
as  may  be  provided  by  law;  second,  it  is 
shown  that  there  are  no  regular  monthly 
terms  of  said  county  court,  either  provided 
by  law  or  the  commissioners'  court;  and,, 
third,  because  the  present  term  of  the  court 
began  on  the  first  Monday  in  March  and 
continued  for  eight  weeks,  which  is  in  viola- 
tion of  said  article  5,  §  17,  of  the  Constitu- 
tion. Said  article  5,  |  17,  does  provide  that 
the  county  court  shall  hold  a  session  every 
month  for  the  disposition  of  criminal  cases, 
as  may  be  provided  by  law.  Section  29  of 
the  same  article  of  the  Constitution  provides 
that  the  county  court  shall  hold  at  least 
four  terms  for  both  civil  and  criminal  busi- 
ness, annually,  as  may  be  provided  by  the 
Legislature,  or  by  the  commissioners'  court 
of  the  county  under  authority  of  law,  and 
such  other  terms  each  year  as  may  be  fixed 
by  the  commissioners'  court,  etc.  The  ev- 
idence in  the  bill  of  exceptions  shows  that 
the  commissioners'  court  had  provided  cer- 
tain terms  of  the  court,  at  one  of  which 
appellant  was  convicted.  We  deem  it  un- 
necessary to  go  Into  a  discussion  as  to  wheth- 
er or  not  there  is  a  conflict  between  these 
two  provisions  of  the  Constitution.  The 
commissioners'  court,  under  authority  vest- 
ed in  them  by  the  Constitution  and  laws, 
did  provide  for  terms  of  the  county  court 
as  shown  in  the  bill  of  exceptions.  At  one 
of  these  terms  appellant  was  tried.  We  are 
of  opinion  that  appellant  has  no  ground  of 
complaint  The  Constitution  authorized  the 
commissioners'  court  to  provide  for  terms 
at  which  civil  and  criminal  causes  could 
be  tried.  Appellant  was  tried  at  a  term  of 
court  authorized  by  law.  In  Hughes  v. 
Doyle,  91  Tex.  421,  44  S.  W.  64,  the  court 
said:  "We  are  of  opinion  that  tlie  section 
of  the  Constitution  referred  to  in  the  state- 
ment conferred  power  upon  the  commlssloi*- 
ers'  court  of  the  several  counties  in  this 
state  to  regulate  the  times  of  holding  the 
terms  of  the  county  courts  in  their  respec- 
tive counties,  within  the  limitations  therein 
prescribed."  This  language  of  the  court  was 
construing  section  29  of  article  5  of  the  state  - 
Constitution.  The  commissioners'  court  hav- 
ing authority  to  provide  terms  of  court  un- 
der section  29,  supra,  there  would  be  no  le- 
gal reason  why  a  conviction  should  be  set 
aside,  had  at  one  of  said  terms,  because  of 
the  failure  of  the  county  court  to  hold  a 
session  for  the  disposition  of  criminal  busi- 
ness exclusively  once  every  month.  The  term 
at  which  appellant  was  convicted  was  au- 
thorized by  law,  and  he  cannot  interpose  the 
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objection  urged— that  there  was  not  a  term 
held  once  every  month.  See,  also.  Ex  parte 
Cole,  81  Tex.  Cr.  R.  1Q6,  101  S.  W.  249,  and 
Wilson  V.  State,  15  Tex.  App.  150. 

There  being  no  error  In  the  record  require 
ing  a  reversal,  It  Is  ordered  that  the  Judg- 
ment be  afiSrmed. 

On  Motion  for  Rehearing. 

On  a  former  day  of  this  term  the  Judgment 
was  affirmed.  Appellant  files  motion  for  re- 
hearing, alleging,  first,  the  Insufflclency  of 
the  evidence;  second,  that  the  trial  court, 
in  defining  the  law  applicable  in  local  option 
cases,  failed  to  charge  the  Jury  that  local  op- 
tion law  was  in  full  force  and  eflHect  in  Gray- 
son county;  and,  third,  the  evidence  fails 
to  show  the  offense  was  committed  In  Gray- 
son county,  and,  further,  that  there  Is  no  ev- 
idence of  venue  proven;  fourth,  that  the 
witness  T.  E.  Bailey  never  ideatified  the  de- 
fendant as  having  at  any  time  within  the 
last  two  years,  before  the  filing  of  the  com- 
plaint or  indictment,  sold  Intoxicating  liq- 
uors to  him. 

In  regard  to  the  evidence,  we  would  say 
that  the  witness  Bailey  testified  that  he 
bought  intoxicating  liquors  in  a  certain  build- 
ing situated  on  an  alley  Just  west  of  North 
Travis  street,  in  Sherman;  that  he  went  into 
this  place  at  various  times  during  the  sum- 
mer of  1908  and  purchased  intoxicating  liq- 
uors; that  he  called  for  tea,  And  they  gave 
him  what,  in  bis  Judgment,  was  whisky;  and 
that  be  had  been  accustomed  to  drinking 
more  or  less  for  a  number  of  years,  and  in 
his  Judgment  the  liquor  that  he  bought  was 
whisky,  and  that  he  paid  for  it.  He  says, 
"My  best  recollection  is  that  the  defendant. 
Jack  Matthews,  has  served  me  with' whisky 
in  this  place  during  the  summer  of  1908," 
and  that  be  paid  him  for  the  whisky.  The 
witness  testified,  further  as  follows:  "This 
building  Is  situated  In  Grayson  county,  Tex., 
and  these  purchases  occurred  in  Grayson 
county,  Tex."  Again  he  says:  "My  recol- 
lection is  that  on  different  dates  during  the 
summer  of  1908  the  defendant  served  me 
with  whisky,  and  that  I  paid  him  for  the 
whisky.  I  told  Mr.  Cox  and  Mr.  Adamson, 
about  one  hour  ago,  in  a  conversation  that 
I  bad  with  them,  that  I  had  bought  whisky 
at  this  place,  but  that  I  had  no  definite  rec- 
ollection of  ever  buying  any  whisky  from  this 
defendant,  and  this  statement  I  made  to 
Mr.  Cox  and  Mr.  Adamson  is  the  truth.  I 
know  positively  that  some  time  during  the 
summer  and  fall  of  1908  I  twught  from  the 
defendant.  Jack  Matthews,  liquor  which  was 
In  my  opinion  whisky."'  We  are  of  opinion 
this  sufficiently  covers  those  questions  sug- 
gested in  the  motion  for  rehearing  In  re- 
gard to  the  sufficiency  of  the  evidence,  the 
venue,  and  the  identification  of  appellant  by 
the  witness  Bailey. 

In  regard  to  the  criticism  of  the  charge. 


we  find  this  in  tlie  instruction  given  the  Jury 
by  the  court:  "In  this  case  it  is  agreed  be- 
tween the  state  and  the  defendant,  and  you 
are  charged,  that  during  the  year  1908  local 
option  was  in  effect  in  Grayson  county,  and 
the  sale  of  intoxicating  liquor  was  prohibit- 
ed in  said  county  by  law."  This  fully  meets 
the  statement,  in  motion  for  rehearing,  that 
the  Jury  were  not  charged  that  local  op- 
tion was  in  full  force  and  effect  in  Grayson 
county. 

There  being  no  sufficient  merit  in  the  mo- 
tion for  rehearing,  requiring  that  it  be  grant- 
ed, it  is  in  ail  things  overruled. 


BUCKLEY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17. 

Cbiminai.  Law  (|  1159*)— Appeal— Vkbdict 
—  conflictinq  evidence  —  concldsivb- 

NE8S. 

Where,  in  a  prosecution  for  disturbing  re- 
ligious worship,  there  was  some  evidence  justi- 
fying a  finding  of  guilty,  the  judgment  of  con- 
viction will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3074-3083;  Dea  Dig.  S 
1159.*] 

Appeal  from  Sabine  County  Court;  J.  H. 
McGown,  Judge. 

William  Hayson  Buckley  was  convicted  of 
disturbing  religious  worship,  and  he  appeals. 
Affirmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 


RAMSEY,  J.  Appellant  was  convicted  In 
the  county  court  of  Sabine  county  on  Feb- 
ruary 17,  1909,  of  disturbing  religious  wor- 
ship, and  his  fine  assessed  at  the  sum  of  $25. 

The  motion  for  a  new  trial  is  based  solely 
on  the  ground  thai  the  evidence  Is  insufll- 
dent  to  sustain  the  verdict  The  court  gave 
a  satisfactory  charge,  in  which  the  issues 
were  fairly  submitted  to  the  Jury,  and  gave, 
in  substance  at  least,  the  only  special  charg- 
es requested  by  counsel  for  appellant,  except 
the  one  Instructing  them  to  return  a  verdict 
of  not  guilty.  That  the  congregation  was  dis- 
turbed is  undoubted.  That  appellant  used 
profane  language,  calculated  to  disturb  the 
congregation,  is  undoubted.  It  seems,  from 
the  evidence,  that  he  engaged  in  a  serious  af- 
fray near  where  the  religious  services  were 
being  conducted,  with  one  Marcellus  ICyle,  in 
which  he  was  very  seriously  cut  in  the  neck 
with  a  razor.  While  not  wholly  satisfactory, 
we  think  there  was  some  evidence  from 
which  the  Jury  was  Justified  in  finding  the 
substance  of  the  charge  laid  against  appel- 
lant 

It  follows,  therefore,  that  the  case,  on  the 
issues  made,  should  be  affirmed;  and  it  is 
so  done. 
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•     CJKABrr  T.  STATU. 
(Coart  ot  Criminal  Appeals  of  Texas.    Not.  17, 

1.  BOIUCIDE    (5    295*)— MANKtAUGHTKB— BVI- 

DKITCK  OF  Pbovooation— iNSTRncnoNS. 
Where  decedent  seized  the  bridle  and  pve 
the  horse,  on  which  accnsed  was  riding,  a  jerk, 
which  threw  accused  against  the  pommel  of  the 
saddle,  injuring  him,  and  decedent  held  onto  the 
bridle  over  aecnsed's  protest,  and  accnsed  shot 
decedent,  the  failure  to  charge,  in  submitting  the 
issne  of  manslaughter,  that,  if  decedent's  as- 
sault created  iMin  and  engendered  sudden  pas- 
sion, accused  would  be  guilty  of  no  higher  of- 
fense than  manslaughter,  was  erroneous,  not- 
withstanding a  charge  that  the  provocation  caus- 
ing sudden  passion  must  arise  at  the  time  of 
the  killing,  and  that  the  jury,  in  determining 
adequacy  of  the  provocation,  must  consider  all 
the  facto,  etc. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  606-609;    Dec.  Dig.  {  295.»] 

2.  Homicide  (f  214*)— Bvidkncb— Dtino  Dbo- 

UkBATIONS. 

The  state  may  show,  as  a  part  of  dece- 
dent's dying  declarations,  that  he  stated  that 
accused  killed  him  for  nothing,  and  that  he 
could  not  run  out  of  it,  or  beg  out  of  it. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  448-450;    Dec  Dig.  f  214.*] 

3.  Cbuunai.  Law  ({  730*)— Ivfbofeb  Abou- 

IfENT    OF   COUNSEL/— iNBTBUCnaNS. 

"nie  misconduct  of  the  prosecuting  attorney 
in  stating  to  the  jury  that  accused,  who  had 
objected  to  evidence,  did  not  want  the  truth 
brought  out,  and  that  there  was  no  better  proof 
of  his  guilt  than  his  objection  to  the  evidence, 
was  obviated  by  the  charge  of  the  court  that  the 
evidence  was  not  admissible,  and  that  accused 
could  object  to  its  Introduction  without  being 
criticised  therefor,  and  that  the  remarks  of  the 
prosecuting  attorney  should  not  l>e  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1693;  Dec.  Dig.  §  730.*] 

Appeal  from  District  Court,  Ft.  Bend  Coun- 
ty ;   Wells  Thompson,  Judge. 

West  Craft  was  •  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Reversed 
and  remanded. 

Rnssell  &  Peareson,  for  appellant.  F.  X 
McCord,  Asst  Atty.  Gen.,  tor  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for' murder  in  the  second  degree;  the  pun- 
ishment being  aaseased  at  14  years  In  the 
penitentiary. 

The  court  gave  a  charge  with  reference  to 
manslaughter,  in  which  he  Informed  the  Jury 
that  it  is  not  enough  that  the  mind  Is  merely 
agitated  by  the  paasion  arising  from  some 
other  provocation,  nor  the  provocation  given 
by  some  person  other  than  the  party  killed. 
Exception  was  reserved  to  this  portion  of  tbe 
charge,  especially  that  which  refers  to  the 
provocation  given  by  some  other  person  than 
the  deceased.  Applying  the  law  to  the  case, 
the  court  gave  the  following  charge:  "Al- 
though the  law  provides  that  the  provocation 
causing  tbe  sudden  passion  must  arise  at  the 
time  of  the  killing,  it  Is  your  duty,  in  de- 
termining the  adequacy  of  the  provocation  (if 
any),  to  consider  In  connection  therewith  all 


tbe  facts  and  circumstances  In  evidence  In 
the  case;  and  If  you  find  that,  by  reason 
thereof,  the  defendant's  mind  at  the  time  of 
the  killing  was  Incapable  of  cool  reflection, 
and  that  said  facts  and  circumstances  were 
sufficient  to  produce  such  state  of  mind  in  a 
person  of  ordinary  temper,  then  the  proof  as 
to  the  sufficiency  of  the  provocation  satisfies 
the  requirements  of  tbe  law,  and  so  In  this 
case  you  will  consider  all  the  facts  and  cir- 
cumstances In  evidence  In  determining  the 
condition  of  the  defendant's  mind  at  tbe  time 
of  the  alleged  killing,  and  the  adequacy  of  tbe 
cause  (If  any)  producing  such  condition."  Ap- 
pellant requested  tbe  following  Instruction, 
which  was  refused:  "If  the  deceased  caught 
the  bridle  of  defendant's  horse  and  Jerked  it, 
and  thereby  caused  the  horse  to  rear  or 
plun^,  and  thereby  caused  defendant  to  be 
thrown  against  tbe  pommel  of  tbe  saddle 
with  such  force  as  to  cause  defendant  pain, 
and  because  of  such  conduct,  if  any,  on  the 
part  of  deceased,  and  such  pain,  if  any,  the 
defendant.  In  a  sudden  passion  caused  by 
such  conduct  and  pain,  if  any,  shot  and  killed 
deceased,  you  will  not  find  the  defendant 
guilty  of  any  higher  offense  than  manslau^- 
ter."  Tbe  court  refused  this  charge,  he  says, 
because  it  was  covered  by  other  charges. 

We  are  of  opinion  that  under  the  facts  of 
the  case  this  charge  should  have  been  given. 
The  charge  of  the  court  was  very  general, 
and  virtually  left  tbe  Jury  to  decide  whether 
or  not  the  facts  and  circumstances  were  suf- 
ficient to  produce  such  state  of  mind  in  a  per- 
son of  ordinary  temper,  and,  it  they  should 
so  find,  then  the  evidence  as  to  the  suffi- 
ciency of  tbe  provocation  would  satisfy  the 
requirements  of  the  law.  The  facts,  briefly 
stated,  are  about  as  follows:  Tbe  deceased 
had  made  an  assault  upon  appellant  some 
months  prior  to  this  killing  with  a  knife, 
growing  out  of  appellant's  refusal  to  Join  him 
in  taking  a  drink  of  whisky,  and  also  another 
trouble  growing  out  ot  the  fact  that  appel- 
lant had  made  a  statement  to  the  effect  that 
the  deceased  had  cut  his  saddle  at  a  party, 
which  enraged  the  deceased.  The  deceased 
denied, 'in  conversation  with  appellant,  that 
he  had  cut  tbe  saddle,  and  appellant  apolo- 
gized for  the  statement  he  made.  Upon  the 
particular  evening  of  the  difficulty  they  met 
at  a  store,  and  the  deceased  began  to  talk 
to  appellant  In  such  a  manner  that  appellant 
concluded  that  it  was  the  part  of  wisdom  to 
leave,  and  mounted  his  horse  and  rode  away. 
Subsequently,  and  on  the  same  evening,  they 
met,  and  the  conversation  and  threats  were 
renewed  on  the  part  of  deceased  toward  ap- 
pellant Deceased  ordered  appellant  to  dis- 
mount from  his  horse,  which  he  did.  Appel- 
lant had  a  knife,  which,  on  account  of  some 
threats  made  by  deceased,  he  handed  to  de- 
ceased. Deceased  then  said,  "You've  got  a 
pistol,"  and  appellant  handed  deceased  the 
pistol.    Through  others  his  knife  and  pistol 
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were  handed  back  to  appellant,  and  appel- 
lant turned  and  went  to  his  horse,  with  a 
view  of  mounting  It  and  leaving;  and  he  was 
anaware,  he  says,  of  the  fact  that  deceased 
was  following  him,  and  was  getting  on  his 
horse  when  deceased  seized  his  bridle  rein 
and  gave  a  Jerk  which  threw  appellant 
against  the  pommel  of  the  saddle  and  hurt 
his  stomach  right  badly,  which  caused  him 
pain  and  a  bruise  which  remained  for  sever- 
al days.  The  deceased  held  onto  the  bridle 
rein  over  appellant's  protest,  and  would  not 
let  him  go.  Whereupon  appellant  drew  his 
iplstol  and  fired  three  shots,  which  brought 
ttbout  the  death  of  deceased.  There  was  also 
evidence  introduced  to  the  effect  that  appel- 
lant believed  that  deceased  was  going  to  kill 
him,  and  that  he  thought  deceased  was  arm- 
ed; but  It  Is  not  necessary  here  to  collate 
the  facts  with  reference  to  the  issue  of  self- 
defense.  Under  these  conditions  we  are  of 
opinion  that  the  court  should  have  charged 
the  statutory  definition  of  provocation,  or 
adequate  cause,  as  contained  in  his  request- 
ed Instructions.  Where  the  statute  names 
the  adequate  cause,  the  charge,  in  submitting 
the  Issue  of  manslaughter,  should  Inform  the 
Jury  directly  that,  as  in  this  case,  if  this 
assault  created  pain,  and  thereby  was  engen- 
dered sudden  passion  which  rendered  the 
mind  incapable  of  cool  reflection,  appellant 
would  be  guilty  of  no  higher  offense  than 
manslaughter.  We  think,  therefore,  there 
was  error  on  the  part  of  the  court  in  not 
giving  this  special  instruction  as  requested, 
as  well  as  not  giving  it  in  a  general  charge. 
This  question  should  have  been  directly 
brought  to  the  attention  of  the  Jury.  Upon 
another  trial  the  court.  If  the  facts  are  the 
same  as  embodied  in  this  record,  should  not 
charge  with  reference  to  provocation  by  some 
other  person.  That  issue  was  not  raised  by 
the  testimony,  and,  therefore,  not  called  for 
in  the  charge. 

There  are  qnlte  a  number  of  errors  assign- 
ed with  reference  to  the  charge  of  the  court, 
some  of  which  will  not  arise  upon  another 
trial,  and  the  others  were  sufficiently  charged 
upon  by  the  court.  This  much  with  reference 
to  the  charge. 

Bills  Nos.  1  and  2  were  reserved  to  the  in- 
troduction of  the  dying  declarations,  and  re- 
cite that  the  witnesses  were  permitted  to  re- 
peat the  following  language  as  the  statement 
of  dying  declarations  of  the  deceased:  "Son 
killed  me  for  nothing.  I  could  not  run  out 
of  it,  and  I  couldn't  beg  out  of  it"  See  the 
opinion  in  Lockhart's  Case,  53  Tex.  Cr.  R. 
589,  111  S.  W.  1021,  and  Oark  v.  State,  120 
S.  W.  179.  The  Clark  Case  reviews  the  au- 
thorities upon  which  appellant  relies  for  a 
reversal  on  this  question,  and  overrules  them. 
For  a  discussion  of  the  matter,  see  Clark's 
Case,  supra.  In  this  ruling  of  the  court, 
therefore,  there  was  no  error. 

There  was  a  question  raised  in  regard  to 
the  forming  of  a  special  venire  in  the  case^ 


and  Incidental  questions  which  will  not  oc- 
cur upon  another  trial. 

Bill  of  exceptions  shows  that  Maggie  Hayes 
testified,  stating  that  she  was  an  eyewitness 
to  the  killing,  and  her  testimony  was  materi- 
ally adverse  to  appellant.  Appellant  denied 
all  of  her  statements  while  upon  the  witness 
stand,  and  his  and  other  testimony  made  it  Im- 
possible, U  true,  that  she  could  have  seen 
the  difficulty.  Ed.  Robertson  testified  at  the 
examining  trial.  His  testimony  was  reduced 
to  writing  under  the  terms  of  the  statute.  He 
did  not,  however,  appear  at  the  trial,  and 
there  was  nothing  to  show  that  he  was  either 
dead  or  out  of  the  state.  In  fact,  there  was 
no  predicate  laid  for  the  introduction  of  his 
testimony.  The  state  offered  it  before  the 
Jury.  Appellant  objected  on  two  grounds, 
which  objections  were  sustained  by  the  court. 
In  regard  to  these  matters,  private  prose- 
cuting counsel  in  the  case  stated  that  there 
was  no  better  evidence  that  defendant  was 
guilty  than  that  he  had  objected  to  the  testi- 
mony of  Ed.  Robertson,  that  the  state  only 
wanted  what  was  right  and  true,  and  for  that 
reason  wanted  the  Jury  to  know  what  BJd. 
Robertson  said  about  the  killing,  but  the  de- 
fendant did  not  want  the  truth  to  come  out, 
and  therefore  objected  to  said  testimony  be- 
ing introduced,  and  made  other  remarks,  and 
finally  said:  "Why,  if  defendant  wanted  the 
truth,  did  he  object  to  the  introduction  of 
the  testimony?"  Appellant  requested  an  in- 
struction withdrawing  these  remarks  from 
the  Jury,  and  instructing  them  not  to  con- 
sider the  same,  or  other  remarks  of  similar 
import  This  was  refused,  as  requested; 
but  the  court  modified  it  to  some  extent,  and 
gave  the  charge  In  the  following  form:  "Mr. 
Williamson,  of  counsel  for  the  state,  saw  fit 
in  his  opening  argument  to  say  that  the  state 
had  offered  in  evidence  the  alleged  testimony 
of  one  Ed.  Robertson,  alleged  to  have  been 
given  on  the  examining  trial  in  this  case,  and 
that  defendant  had  objected  to  It  being  in- 
troduced, and  that,  if  defendant  wanted  the 
truth,  why  did  he  object  to  the  admission  of 
such  testimony,  and  other  remarks  of  similar 
import  You  are  instructed  that  the  alleged 
testimony  of  Robertson,  which  was  offered 
by  the  state  and  excluded  by  the  court,  had 
absolutely  no  standing  as  l^al  evidence  in 
this  case,  and  was  not  admissible  for  any 
purpose,  and  the  defendant  had  the  perfect 
right  to  object  to  its  introduction  without  in 
any  wise  being  criticised  for  maklag  such  ob- 
jection, and  the  said  remarks  on  the  part  of 
Mr.  Williamson — you  will  not  consider  said 
remarks  In  any  degree."  Appellant  objected 
to  the  court  giving  the  Instruction  as  modi- 
fied. We  are  of  opinion  that  this  charge  was 
sufficient  and  pertinently  instructed  the  Jury 
to  disregard  the  remarks  of  the  attorney. 
The  evidence  did  not  get  before  the  Jury,  ex- 
cept as  implied  In  the  fact  that  it  was  offered. 
Exceptions  were  sustained  as  to  its  intro- 
duction as  evidence,  and  we  are  of  opinion* 
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as  i>reseDted,  the  charge  of  the  court  snffl- 
ciently  protected  appellant  from  any  Injury 
before  the  Jury. 

For  the  error  discussed  In  this  opinion,  the 
Jadgment  Is  reversed,  and  the  cause  re- 
manded. 


LEONARD  T.  STATE. 

(Court  o(  Criminal  Appeals  of  Texas.    Nor.  17, 
1909.) 

1.  BuBGLARY  (S  46*)— I  NSTBuonoKS— Posses- 
sion OF  Stolen  Pbopebty. 

In  a  prosecution  for  burglary,  where  the 
court  charges  as  to  possession  of  recently  stolen 
property,  it  must  charge  that  possession,  to  be 
evidence  of  guilt,  must  be  recent,  personal,  and 
exclnsive. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  i  118;    Dec.  Dig.  |  46.»] 

2.  CBnfXNAi,  Law  ({  761*)— Instructions. 

In  the  absence  of  evidence  in  regard  to  pos- 
session of  recently  stolen  property,  a  charge 
thereon  is  erroneous  as  assuming  a  fact. 

VBid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  1731,  1761;  Dec.  Dig.  g 
761.*] 

Appeal  from  District  Court,  Fayette  Coun- 
ty;  L.  W.  Moore,  Judge. 

Anderson  Leonard  was  convicted  of  bur- 
glary, and  be  appeals.  Reversed  and  re- 
manded. 

E.  H.  Moss,  for  appellant.  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  indictment  char- 
ges In  separate  counts  a  night  and  day  bur- 
glary. The  alleged  owners  were  Ferd.  Knelp, 
Jr.,  and  William  Knelp.  The  court  charged 
the  jury  with  reference  to  possession  of  sto- 
len property  recently  after  it  was  taken 
and  a  reasonable  explanation  of  such  pos- 
session. As  far  as  the  charge  went,  it  fol- 
lowed the  form  set  out  In  Wheeler  v.  State, 
34  Tex.  Cr.  R.  350,  30  S.  W.  913. 

There  were  two  serious  objections  urged 
to  the  conviction:  First,  there  was  no  evi- 
dence in  the  case  authorizing  a  charge  pa 
possession  of  recently  stolen  property  ac: 
companied  by  an  explanation;  and,  second, 
under  the  facts  of  the  case,  and  where  the 
state  is  relying  upon  possession  of,  property 
recently  stolen  as  the  main  fact  to  prove 
burglary,  then  it  was  fatal  to  the  conviction 
that  the  court  failed  to  charge  the  Jury 
that,  to  warrant  an  inference  of  guilt  of 
burglary  from  the  circumstances  of  pos- 
session of  recently  stolen  property,  such  pos- 
session must  be  personal,  exclusive,  unex- 
plained, and  Involve  a  distinct  and  conscious 
assertion  of  possession  of  the  property  by 
the  accused.  We  have  read  the  statement  of 
facts  carefully,  and  have  failed  to  find  any 
evidence  Is  the  case  that  puts  appellant  in 
personal  possession  of  the  property,  if  in 
fact  the  property  was  taken.  The  owners 
testify  that  they  bad  been  missing  some  cot- 


ton from  their  gin,  and,  as  they  were  buy- 
ing up  small  remnants  of  cotton,  they  de- 
cided to  place  some  slips  of  paper  in  among 
400  pounds  of  cotton  on  the  upper  floor  of 
their  gin.  This  was  on  the  24th  of  Decem- 
ber. They  were  not  back  at  the  gin  until 
the  30tb.  On  the  31st  appellant's  little  son, 
about  nine  or  ten  years  of  age,  proposed  to 
sell  to  the  owners  of  the  gin  a  small  lot  of 
seed  cotton.  Tbey  testified  that  this  little 
boy  was  named  Dykes  Leonard.  They  took 
the  cotton  upstairs,  the  little  boy  remaining 
downstairs,  and  emptied  it  on  the  floor  from 
the  sacks,  and  some  of  their  slips  of  paper 
were  found  in  the  cotton,  and  from  this  the 
inference  is  to  be  deduced  or  reached  that 
the  ginhouse  was  burglarized. 

At  this  point  It  may  be  well  enough  to 
state  that  there  was  no  evidence  tn  the  cas« 
that  the  house  was  broken,  nor  did  the  own- 
ers of  the  ginhouse  undertake  to  swear  that 
the  house  was  broken,  at  any  point.  So  It 
will  be  seen  that  the  main  fact  relied  upon 
to  show  the  burglary  was  that  the  slips  o( 
paper  were  found  in  the  cotton  that  thej' 
bought  from  the  little  boy.  Dykes  Leonard, 
or  Johnnie  Leonard,  or  at  least  the  cotton 
that  they  emptied  from  the  sacks  that  hr 
brought  there.  Neither  of  these  witnesse: 
undertook  to  swear  that  appellant  ever  had 
possession  of  the  cotton,  and  expressly  s<^ 
state.  There  was  one  door  by  which  a  party 
could  enter  the  ginhouse  without  breaking; 
that  door  having  been  blown  down.  That 
door  was  upstairs.  This  would  have  to  be 
reached  by  climbing  a  ladder,  or  getting  up 
In  some  way  to  it;  but  there  was  no  evi- 
dence Introduced  showing  or  tending  to 
show  that,  if  this  cotton  was  taken  from  the 
gin,  it  was  taken  in  that  manner.  So,  as 
before  stated,  the  state  relied  upon  the  fact 
that  the  pieces  of  marked  paper  were  in 
the  sacks  of  cotton  brought  to  their  gin  and 
sold  to  them  by  the  boy.  Dykes  Leonard. 
The  state  introduced  a  son  of  appellant, 
whose  name  was  Johnnie,  but  commonly 
called  "Coon,"  Leonard  His  testimony  was, 
in  substance,  that  about  the  last  of  the  year 
be  went  to  the  gin  In  question  to  sell  some 
cotton,  which  his  father  instructed  him  to 
take  there  and  sell.  He  says  that  bis  fa- 
ther gave  him  no  instructions  as  to  what  to 
do.  with  the  money,  but  simply  told  him  to 
take  the  cotton  down  to  the  gin  and  sell  it. 
He  said  that  one  sack  of  the  cotton  belonged 
to  himself,  and  the  other  the  boys  could 
have.  This  witness  said  he  never  saw  any 
tags  in  the  cotton,  either  at  that  time  or 
since  that  time.  He  further  testified,  speak- 
ing of  himself  and  younger  brother,  that 
they  picked  some  cotton  during  the  holidays, 
and  this  was  the  cotton  that  was  carried  to 
the  gin;  that  his  father  bad  nothing  to  do 
with  the  picking  of  the  cotton;  that  he 
took  this  cotton  down' to  Kneip's  gin,  but  his 
father  was  not  with  him,  and  had  nothing  to 
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do  with  the  taking  of  the  cotton  to  the  gin; 
that  before  taking  the  cotton  to  the  gin  be 
saw  llr.  Knelp,  and  asked  him  If  he  wanted 
to  buy  some  cotton  that  he  had,  and,  being 
answered  In  the  afSrmatlve,  he  took  It  to 
the  gin.  This  conversation  was  the  day  be- 
fore he  sold  the  cotton.  He  says:  "We  pick- 
ed the  cotton  we  sold  him  down  in  the  field." 
He  says:  "After  we  got  to  the  gin,  Mr. 
Knelp  told  us  to  go  and  tell  father  to  come." 
This  cotton  was  emptied  upstairs,  and  this 
witness  did  not  go  up  there  to  see  where 
they  put  the  cotton,  as  he  never  got  off  of 
the  horse;  that  the  people  at  the  gin  did  not 
show  him  the  tags  they  said  they  found  in 
the  cotton  at  that  time,  or  at  any  time,  nor 
did  they  say  anything  about  seeing  the  tags 
in  the  cotton;  that  the  cotton  was  kept  In 
the  smokehouse  at  home,  and  he  did  not 
know  whether  his  father  knew  that  or  not 

Appellant  testified  In  his  own  behalf  that 
he  had  some  cotton  left  In  his  field,  and  told 
his  boys  they  could  have  it  If  they  would 
pick  it;  that  some  of  this  cotton  was  unpick- 
ed at  the  time  he  was  arrested  and  placed 
in  Jail;  that  his  little  boys  asked  him.  If 
they  would  pick  the  cotton  in  the  field, 
would  he  give  It  to  them?  and  he  answered 
them  In  the  affirmative,  and  they  picked 
some  of  the  cotton  before  he  was  arrested, 
and  what  became  of  the  other  he  did  not 
know;  that  he  told  his  little  boys  to  sell 
the  cotton  and  they  could  have  the  money; 
that  on  the  day  in  question,  when  he  got 
home  from  Roundtop,  his  little  son  came  to 
him  and  told  him  that  Mr.  Knelp  wanted 
him  up  at  the  gin.  He  says  he  did  not 
claim  the  cotton  at  that  time,  nor  did  he 
tell  the  boys  to  take  the  cotton  to  the  gin 
for  him,  but  told  them  to  take  it  to  the  gin, 
and  that  they  could  have  the  money  that 
they  got  for  it;  that  he  didn't  know  wheth- 
er he  told  them  to  take  it  to  the  gin  and 
sell  it  or  not,  but  Just  told  them  they  could 
have  the  cotton.  He  says:  "When  Mr. 
Knelp  showed  me  the  cotton  with  the  tags 
In  it,  I  told  him  I  didn't  see  how  they  got 
in  there,  as  I  couldn't  understand  how  they 
would  get  in  there;"  that  he  was  sure  his 
cotton  would  have  no  tags  In  it  He  denies 
going  Jnto  the  gin,  or  getting  the  cotton  out 
of  the  gin.  The  Knelps  testified  that  when 
they  sent  for  appellant,  and  he  reached  the 
gin,  they  asked  him,  "How  came  those  slips 
of  paper  In  the  cotton?"  and  he  claimed  that 
he  did  not  know;  that  one  of  the  sacks  of 
cotton  belonged  to  his  boys,  and  one  to  his 
mother.  This  the  appellant  denies.  This  is 
practically  the  case  on  the  facts. 

We  are  of  opinion  that  the  charge  in  re- 
gard to  possession  of  recently  stolen  prop- 
erty, if  called  for  by  the  facts,  was  deficient 
in  not  charging  that  possession  must  be  re- 
cent, personal,  and  exclusive.  Having  given 
the  charge  on  this  subject,  under  the  cir- 
cumstances detailed  above,  it  was  clearly 


incumbent  upon  the  court  to  have  charged 
further  that  in  order  to  constitute  posses- 
sion under  this  character  of  ease  as  an  evi- 
dence of  guilt  possession  must  be  recent, 
personal,  and  exclusive.  As  a  prerequisite 
to  a  charge  applicable  to  the  possession  and 
explanation  of  such  possession  of  recently 
stolen  property,  the  fact  of  possession  must 
be  shown,  and,  where  this  has  not  been 
done,  it  Is  an  assumption  of  a  fact  by  the 
court  against  the  record,  and  a  charge  upon 
the  weight  of  the  evidence,  to  give  such 
charge,  because  it  is  the  assumption  of  a 
fact  in  the  ca^  not  proved,  and  turns  the 
guilt  upon  such  assumed  unproved  fact 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 


WBSLEJT  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

1.  iHTOXICATINa  IilqUOBS  (I  36*)— V1OI.ATION 

o»  LooAi.  Option  Law  —  Qxtestions  Re- 

VIEWABLX. 

The  court,  on  a  trial  for  violating  the  local 
option  law,  must  assume  that  the  election  put- 
ting the  law  In  force  was  valid,  where  there  was 
no  contest  as  provided  by  Acta  30th  Leg.  1907, 
p.  447,  c.  8;  and  It  cannot  consider  questions 
as  to  the  sufficiency  of  the  orders  and  Judg- 
ments of  the  commissioners'  court  putting  local 
option  into  effect 

[Ed.  Mote.— For  other  cases,  see  Intoxicating 
Lfquors,  Dec.  Dig.  |  36.*] 

2.  INTOXICATINO  LIQTTOBS  (1235*)— VlOLAWOK 

OF  LocAi.  Option  Law— Bvioence— Admis- 

BIBILITT. 

Where,  on  a  trial  for  violating  the  local  op- 
tion law,  prosecutor  testified  that  he  got  whisky 
by,  or  from,  or  through  accused,  that  accused 
told  him  that  he  would  get  whisky  from  C,  that 
accused,  in  company  with  another,  went  to  C.'s 
house,  and  that  after  they  had  returned  from  the 
house  the  whisky  was  delivered  to  prosecutor,  the 
court  properly  permitted  the  state  to  show  that 
C.  had  recently  purchased  whisky,  which  he 
had  either  drank  or  given  away,  bnt  none  of 
which  he  had  sold. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dea  Dig.  {  235.*] 

8.  CwKiWAL  Law  (|  1120*)— Questionb  Rk- 
viewabu: — Exclusion  op  Evidence. 

A  bill  of  exceptions  complaining  of  the  sus- 
taining of  an  objection  to  the  question,  asked 
prosecutor  on  cross-examination,  as  to  whether 
he  had  ever  been  indicted  for  murder,  theft  or 
rape,  which  does  not  show  what  the  answer  of 
the  witness  would  have  been,  is  insnflBcient,  for 
an  affirmative  answer  alone  would  affect  the 
witness'  credibility. 

[E>d.    Note.— For   other   cases,    see    Criminal    • 
Lew,  Cent.  Dig.  S  2932;   Dec.  Dig.  {  1120.*] 

4.  Intoxicating  Liquobs  (8  205*)  —  Viola- 
tion or  Local  Option  LAW-^InFoaiCATioif 
—Sufficiency. 

An  information  charging  a  violation  of  the 
local  option  law,  which  alleges  that  the  commis- 
sioners court  of  the  county  bad  duly  made,  pass- 
ed, and  entered  an  order  declaring  the  result  of 
the  local  option  election  and  prohibiting  the  sale 
of  intoxicating  liquor  within  the  county,  as  re- 
quired by  law,  and  bad  caused  the  order  to  be 
publiRhed  in  the  manner  and  form  and  for  the 
length   of   time  required  by  law,   is  sufficient. 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  ft  Am.  Digs.  1807  to  data,  4  Reporter  ladazas. 


Digitized  by 


Google 


TexJ 


FERGUSON  V.  STATE. 


651 


without  alleging  la  terms  that  the  coonty  judge 
published  the  order  declaring  the  result  of  the 
election. 

lEd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  225 ;   Dec.  Dig.  g  205.*] 

Appeal  from  Howard  County  Court ;  L.  A. 
Dale,  Judge. 

Jim  Wesley  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.   Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  appeals  to  this 
court,  and  seeks  reversal  of  the  Judgment  had 
in  the  county  court  of  Howard  county  on 
April  5, 1909,  where  he  was  convicted  of  sell- 
ing intoxicating  liquors  in  violation  of  the 
local  option  law. 

Many  of  the  questions  raised  on  the  appeal 
relate  to  the  sufficiency  of  the  orders,  judg- 
ments, and  decrees  of  the  commissioners' 
court  of  Howard  county  putting  local  option 
Into  efTect.  Since  there  was  no  contest,  as 
provided  by  acts  30th  Leg.  1907,  p.  447,  c. 
8,  these  matters  cannot  be  considered  by  us; 
bat  we  must  assume  and  hold,  as  the  court 
lielow  did,  that  the  law  was  in  all  respects 
regular  and  valid. 

The  testimony  of  the  prosecuting  witness, 
Wallcer,  was  to  the  effect,  in  substance,  that 
he  got  the  whisky  by,  or  from,  or  through  one 
Jim  Wesley;  that  he  met  Wesley  in  Big 
Springs,  and  asked  him  if  he  knew  where  he 
could  get  some  whisky,  and  Wesley  replied 
that  he  might  be  able  to  get  some  for  him 
from  a  man  named  Coots,  Wesley  claiming 
that  Coots  was  afraid  to  let  him  have  the 
whisky;  that  they  went  to  town  and  met 
Coots;  tltat  Wesley  gave  the  money  to  a 
man  named  Henry.  He  went  off,  and  was 
gone  a  short  time,  and  brought  back  a  quart 
of  whisky. 

1.  On  the  trial  the  state  sought  to  show, 
and  was  permitted  to  show,  by  the  witness 
Coots,  that  he  had  recently  purchased  and 
bad  shipped  to  him  12  quart  bottles  of  whis- 
ky, which  be  said  be  bad  drank  and  given 
away,  but  none  of  which  he  bad  sold.  This 
was  objected  to,  because  there  was  no  evi- 
dence shown  to  connect  the  witness  with  the 
defendant  in  the  sale  with  which  he  is  charg- 
ed. The  bill  of  exceptions  evidencing  this 
matter  was  approved,  with  the  qualification 
that  the  prosecuting  witness.  Walker,  stated 
on  the  witness  stand  that  the  defendant  told 
bim  he  would  get  the  whisky  from  Coots, 
and  that  the  defendant,  in  company  with  Jet 
Henry,  went  to  Coots'  bouse,  and  after  they 
had  returned  together  from  said  house  the 
whisky  was  delivered  to  him.  We  think,  in 
view  of  the  court's  explanation,  considered 
In  connection  with  the  entire  statement  of 
facts,  that  there  was  no  error  in  this  ruling 
of  the  court 

2.  On  the  trial  the  prosecuting  witness, 
Walker,  was  asked  on  cross-examination  if 


he  had  ever  been  indicted  for  murder,  theft, 
or  rape.  This  was  objected  to  by  counsel  for 
the  state,  and  the  court  sustained  the  objec- 
tion, and  witness  did  not  answer.  The  bill 
of  exceptions  Is  defective,  in  not  stating  what 
the  answer  of  the  witness  would  be.  It  is 
not  shown  that  he  would  have  answered  af- 
firmatively, and  such  an  answer  alone  would 
have  affected  his  credibility. 

3.  It  is  further  claimed  that  the  Informa- 
tion is  insufficient,  in  that  it  does  not  in 
terms  alleged  that  the  county  judge  published 
the  order  declaring  the  result  of  the  local  op- 
tion election.  In  the  case  of  Watson  v.  State, 
52  Tex.  Cr.  B.  651,  107  S.  W.  544,  on  a  re- 
view of  all  the  authorities,  an  Information 
very  much  like  this  was  held  sufficient,  and  It 
was  there  decided  that,  in  a  prosecution  for 
violation  of  the  local  option  law,  an  informa- 
tion which  charged  that  the  commissioners' 
court  of  said  county  had  duly  made,  passed, 
and  entered  the  order  declaring  the  result 
of  such  election,  and  prohibiting  the  sale  of 
Intoxicating  liquor  within  said  county,  as  re- 
quired^ by  law,  and  had  caused  said  order  to 
be  published  in  the  manner  and  form  and  for 
the  length  of  time  required  by  law,  was  suffi- 
cient. 

The  other  exceptions  relate  to  the  supposed 
Invalidity  of  the  local  option  election,  which 
we  have  disposed  of  in  the  first  paragraph 
of  this  opinion. 

4.  It  is  urged,  further,  that  the  verdict  of 
the  jury  is  not  supported  by  the  evidence. 
There  was  the  usual  conflict  to  be  found  In 
such  cases.  We  are  not  prepared  to  say,  in 
view  of  the  entire  record,  that  the  testimony 
is  insufficient. 

It  is  therefore  ordered  that  the  judgment 
of  conviction  be  and  the  same  is  hereby  in  all 
things  affirmed. 


FERGUSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  8, 

1909.    Rehearing  Denied  Dec.  1,  1909.) 

1.  Witnesses   (|  53*)— Cross- BIxamination— 
Scope— Wife  or  AccirsEO. 

The  wife  of  accused,  on  cross-examination, 
cannot  be  made  to  testify  to  any  matter  that  is 
not  germane  to  her  testimony  in  chief. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  g  140;   Dec.  Dig.  §  53.»] 

2.  Cbiminax.  Law  (§   3091*)- Appeai/— Biixs 
OF  Exception — Sufficiency. 

Bills  of  exception  setting  out  objections  to 
testimony  of  accused's  wife  on  cross-exami- 
nation as  not  limited  to  a  cross-examination  of 
her  direct  testimony,  but  stating  nothing  to 
show  that  it  was  not  so  limited,  cannot  be  con- 
sidered. 

[E>L    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  2831;  Dec.  Dig.  §  1091.*] 

a  WrrwESSEs  (g  53*)— Cross-Examinatior. 

In  a  prosecution  for  assault,  where  ac- 
cused's wife  bad  testified  on  direct  examination 
that  accused  was  not  at  home  at  the  time  of 
the  alleged  offense,_it  was  proper  to  ask  her  on 
cross-examination  if  he  had  been  in  her  room 
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that  niglit  before  he  came  in  at  4  o'clock  the 
next  morning. 

[Ejd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  140;   Dec  Dig.  i  53.*] 

4.  Cbihinai.  Law  ({  390*)  —  Bvidenck  —  Ex- 
planation OF  Conduct, 

Where  a  person  for  any  reason  has  failed  to 
explain  his  silence  when  the  circumstances 
wonid  suggest  a  candid  statement,  he  may  give 
his  reason  for  such  silence,  where  the  transac- 
tion is  the  subject  of  judicial  inquiry ;  and  where 
a  prosecuting  witness  in  a  prosecution  for  ag- 
gravated assault  had  not  told  accused's  wife  who 
the  assailant  was,  witness  could  explain  on  di- 
rect examination  that  she  had  not  informed  the 
wife  because  she  and  accused  had  been  good  to 
her  and  had  treated  her  as  their  own  child. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  858;  Dec.  Dig.  {  390.*] 

Appeal  from  Wood  County  Court;  W.  W. 
Campbell,  Judge. 

T.  M.  Ferguson  was  convicted  of  aggra- 
vated assault,  and  be  appeals.     Affirmed.- 

Jones  &  Jones,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
aggravated  assault,  and  bis  punisbmoit  as- 
sessed at  a  fine  of  |100. 

1.  Bill  of  exceptions  No.  1  complains  of 
the  following:  That  while  Mrs.  T.  M.  Fer- 
guson, wife  of  appellant,  was  on  the  stand 
testifying  in  behalf  of  appellant,  the  connly 
attorney  asked  her  upon  cross-examination 
the  following  question:  "What  time  did  the 
defendant  come  home  on  the  night  of  the 
alleged  assault  T'  to  which  question  appel- 
lant then  and  there  In  open  court  objected, 
because  the  same  was  immaterial  and  irrel- 
evant, and  the  same  was  an  attempt  to 
cross-examine  witness  about  matters  not 
brought  out  In  her  direct  examination,  and 
because  the  same  was  requiring  the  wife  of 
the  defendant  to  give  testimony  against 
blm,  and  the  same  was  about  matters  not 
asked  about  on  the  direct  examination  of 
said  witness,  which  said  objections  were  in 
all  things  by  the  court  overruled,  and  the 
witness  was  required  to  testify,  and  did  tes- 
tify, that  it  was  about  4  o'clock  In  the  morn- 
ing when  the  defendant  came  home.  Bill 
<>f  exceptions  No.  2  complains  that,  while 
appellant's  wife  was  on  the  stand,  the  state 
asked  her  the  following  question:  "What  ef- 
fort did  the  defendant  make  to  notify  the 
officers  that  Miss  Bishop  had  been  assault- 
ed, after  he  came  home  on  the  morning  aft- 
er the  alleged  assault?"  Appellant,  through 
his  counsel,  made  exactly  the  same  objec- 
tions, and  the  witness  testified  that  appel- 
lant made  no  effort  to  notify  the  officers  of 
Wlnnsboro  that  a  man  had  been  in  Miss 
Bishop's  room. 

It  is  a  well-known  and  established  rule 
of  this  court,  and  under  the  law  of  this 
state,  that  a  wife  on  cross-examination  can- 
not be  made  to  testify  to  any  matter  that 
is  not  germane  to  a  cross-examination  of 
her  testimony  in  chief;  in  other  words,  that 


the  cross-examination  must  be  limited  to  a 
cross-examination  of  the  wife's  direct  testi- 
mony. These  bills,  however,  are  defective. 
In  that  we  will  not  treat  objections  to  tes- 
timony as  certificates  of  fact  that  the  cross- 
examination  was  not  limited  to  a  legitimate 
cross-examination  of  the  wife.  It  Is  true 
appellant  objected  to  the  testimony  'on  the 
ground  that  it  was  not ;  but  there  is  nothing 
in  the  bills  to  show  that  it  is  not  This  be- 
ing true,  there  is  no  error  on  the  part  of 
the  court  shown.  The  same  may  be  said  of 
bill  of  exceptions  No.  3.  Bill  No.  3  com- 
plains that  the  county  attorney  was  permit- 
ted to  ask  this  question:  "Had  the  defend- 
ant been  in  your  room  that  night,  before  be 
came  in  at  4  o'clock  on  tliat  night?"  The 
court  approves  the  bill,  with  this  statement: 
"The  wife  bad  testified  on  direct  examina- 
tion that  her  husband  was  not  at  home  at 
the  time  of  .the  alleged  occurrence."  Cer- 
tainly this  would  render  the  cross-examina- 
tion legitimate. 

2.  Bill  of  exceptions  No.  8a  shows  that. 
while  the  witness  Mrs.  Marie  Rash  was 
testifying  upon  direct  examination  in  behalf 
of  the  state,  she  testified  as  follows:  "I  just 
could  not  tell  her  that  it  was  Mr.  Ferguson, 
the  defendant,  as  they  had  been  so  good  to 
me,  and  had  treated  me  like  their  own  child." 
Appellant  objected  to  this  testimony,  on  tlie 
ground  that  same  was  immaterial  and  irrel- 
evant, and  because  the  witness  was  trying 
to  explain  her  conduct  about  why  she  had 
denied  the  identity  of  the  assailant,  before 
she  had  been  cross-examined  about  it,  and 
because  it  was  an  attempt  by  the  state  to 
bolster  up  the  witness  before  her  credibility 
bad  been  attacked,  and  because  It  called  for  a 
conclusion  of  tbe  witness,  and  because  the 
witness  could  only  testify  to  facts,  and  let 
the  Jury  reach  tbeir  conclusion,  and  because 
the  same  was  proving  by  the  witness  her 
reasons  for  not  doing  certain  things,  and 
her  reasons  could  not  bind  tbe  defendant; 
that  same  was  prejudicial  and  inadmissi- 
ble. The  court  appends  to  this  bill  the  fol- 
lowing statement:  "This  testimony  was  ad- 
mitted as  an  explanation  of  why  she  did  not 
tell  Mrs.  Ferguson  who  it  was  in  the  room; 
and  It  was  admitted  as  part  of  the  res  gestee, 
it  occurring  Immediately  after  the  offense 
was  claimed  to  have  been  committed.  She 
was  fully  crossed  upon  this  testimony." 

We  see  no  error  in  tbe  ruling  of  tbe  court. 
Where  a  party  for  any  reason  fails  to  make 
a  statement  that  is  explanatory,  it  is  prop- 
er for  tbe  witness  to  give  a  reason  for  si- 
lence when  the  circumstances  often  would 
suggest  a  candid  statement 

3.  Bin  of  exceptions  No.  3b  shows  that 
while  Marie  Rash,  who  had  been  re-called 
to  testify  in  behalf  of  the  state,  was  on  the, 
stand,  she  stated:  "I  knew  who  It  was  in 
my  room  that  night,  and  I  knew  who  it  was 
when  Mrs.  Ferguson  asked  me;  but  1  could 
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not  tell  her.  I  did  not  tell  ber,  and  I  could 
not  so  do."  Appellant  objects  to  this  testi- 
mony for  tbe  same  reasons  stated  above. 
This  testimony  was  admissible. 

Various  objections  are  urged  to  tbe  charge 
of  the  court,  all  of  which  we  have  carefully 
reviewed;  and  In  the  light  of  this  record  we 
must  say  there  is  no  error  in  same  author- 
izing a  reversal  of  this  case. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  In  all  things  affirmed. 


DURHAM  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

1.  Cbiuinal  Law  (|  1092*)— Appeait-Biixs 
OF  Exceptions  and  Statement  of  Facts, 

Th%  bills  of  exceptions  and  statement  of 
facts,  filed  after  adjournment  of  court,  cannot  be 
considered ;  the  record  showing  no  order  au- 
tboriziDx  such  filing. 

[EkL  Note.— For  other  cases,  see  Criminal 
liaw,  Dec.  Dig.  S  1092.*] 

2.  Cbimiwal  Law  (g  1038»)  —  Review  of 
Chabob— Nbossitt  of  Exception  and  Re- 
quest. 

To  authorize  review  of  a  charge  in  a  mis- 
demeanor case  for  omissions  therein,  defendant 
must  have  excepted  to  the  charge,  and  asked 
special  instructions  covering  the  matter  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent.  Dig.  $  2G46 ;   Dec.  Dig.  I  1038.*] 

Appeal  from  Scurry  County  Court;  C.  R. 
Buchanan,  Judge. 

B.  Durham  appeals  from  a  conviction.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  aggravated  assault;  the  fine  being  as- 
sessed at  $100. 

There  are  several  bills  of  exceptions  In- 
corporated in  the  record,  as  well  as  a  state- 
ment of  the  facts.  The  court  adjourned  on 
the  24th  day  of  April,  1909.  The  statement 
of  facts  was  filed  April  28,  1909,  four  days 
after  adjournment  of  the  court.  The  bills 
of  exceptions  were  filed  on  the  4th  day  of 
May,  1909.  There  was  no  order  entered  In 
the  court  below,  so  far  as  this  record  shows, 
authorizing  the  filing  of  the  bills  of  excep- 
tions and  statement  of  facts  after  the  ad- 
journment of  tbe  term..  In  the  absence  of 
such  order  these  matters  cannot  be  consid- 
ered. With  the  record  in  this  condition — 
that  is,  in  the  absence  of  the  statement  of 
facts  and  tbe  bills  of  exceptions — we  are  of 
opinion  that  tbe  grounds  of  the  motion  for 
new  trial  do  not  present  such  matters  as 
can  be  reviewed. 

Some  of  the  criticisms  of  the  charge  can- 
not be  intelligently  reviewed  in  the  absence 
of  the  evidence.  There  were  no  special  char- 
ges asked  by  appellant,  and,  if  the  supposed 


defects  In  the  charge  could  be  considered  at 
all,  it  must  be  done  in  the  light  of  the  facts. 
The  rule  Is  that  In  misdemeanors,  where  a 
party  desires  to  take  advantage  of  omis- 
sions in  tbe  charge,  he  must  except  to  the 
charge  of  the  court,  and  ask  special  instruc- 
tions covering  the  matters  of  which  he  com- 
plains ;  otherwise,  this  court  will  not  review 
the  charges  of  the  court,  except  where  the 
charge  is  radically  wrong,  and  this,  it  would 
seem,  would  apply  not  to  omissions,  but  to 
the  charges  as  given. 

However,  as  this  record  Is  presented,  we 
do  not  believe  there  are  any  such  matters 
as  can  be  reviewed ;  and,  there  being  no  er- 
ror authorizing  a  reversal  as  the  case  Is 
presented,  the  Judgment  is  affirmed.* 


GRIFFIN  V,   STATR 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 
1909.) 

1.  HoHiciDE  (§  800*)- Seu-Defense— Necbs- 
SITT  Foa  Instbuction. 

In  a  prosecution  for  murder,  it  appeared 
that  there  had  been  a  difficulty  between  accused 
and  his  brother  and  decedent.  There  was  tes- 
timony for  the  state  that,  at  the  time  of  the 
homicide  accused  met  decedent  and  told  him 
that  he  (decedent)  bad  acted  as  a  rascal.  At 
that  moment  accused's  brother  came  up  behind 
and  said,  "Uncle,  you  are  not  game,"  and  de- 
cedent turned  around  and  said,  "What  have  I 
done  to  you,  Cai?"  when  accused  struck  de- 
cedent with  an  ax  handle;  that  decedent  had 
a  pocketknife  in  his  hand,  but  it  did  not  appear 
what  he  was  doing  with  it  when  he  turned  to 
accused's  brother.  Accused  testified  that  he  did 
not  bear  tiis  brother's  remark  to  decedent,  and 
that,  when  decedent  turned  towards  his  brother, 
decedent  caught  his  knife  In  both  hands  and  ac- 
cused struck  him,  because  he  thought  he  was 
going  to  cut  his  brother.  Held,  that  a  charge 
on  self-defense  should  have  been  given,  to  the 
effect  that  if  accused  reasonably  believed  that 
decedent  was  assaulting,  or  was  about  to  at- 
tack, his  brother  with  the  knife,  he  would  be 
justified  in  defending  his  brother. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i$  614-632;   Dec.  Dig.  {  300.*] 

2.  Homicide   ({   122*)  —  Sei.f-Defense  —  De- 
fense OF  Bbotheb. 

If  decedent  undertook  to  assault  accused's 
brother  with  a  knife,  or  accused  believed  that 
he  was  going  to  do  so,  accused  would  have  the 
same  right  to  defend  his  brother  as  the  brotber 
would  have  liad  to 'defend  himself. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  177-181;    Dec.  Dig.  f  122.*] 

3.  Homicide  (|  112*)— Justification. 

The  brother's  remark  to  decedent,  "You  are 
not  game,"  would  not  justify  or  excuse  dece- 
dent in  making  an  assault,  but  could  only  be 
used  in  mitigation  of  any  offense  decedent  might 
commit. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  145-150;   Dec.  Dig.-  f  112.*] 

Appeal  from  District  Court,  Nacogdoches 
County;   James  I.  Perkins,  Judge. 

Mart  Griffin  was  convicted  of  aggravated 
assault,  on  a  charge  of  murder,  and  he  ap- 
peals.    Reversed  and  remanded. 
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King  &  King  and  Blount  &  Oairlson,  for 
appellant.  F.  J.  McCord,  Aast  Atty.  Oen., 
for  the  State. 

DAVIDSON,  P.  J.  This  record  presents 
but  one  question  for  revision,  to  wit:  Did 
the  court  err  in  not  charging  the  law  appli- 
cable to  self-defense?  The  evidence  Is  quite 
rolumlnouB.  Appellant  was  charged  with 
murder,  and  convicted  of  aggravated  assault 
In  order  to  present  appellant's  question  It 
may  be  necessary  to  make  this  statement: 

The  record  discloses  that  about  May  1, 
1907,  there  was  a  difficulty  In  which  appel- 
lant, his  brother,  and  an  uncle,  I.  M.  Shep- 
herd, were  engaged.  During  the  difficulty, 
appellant  'Struck  the  deceased  on  the  head 
with  an  ax  handle,  which  knocked  him  down, 
and  rendered  him  unconscious  for  a  few  sec- 
onds. After  the  trouble,  deceased  remain- 
ed at  home  a  few  days,  got  up  and  went 
about  his  business  for  about  three  months, 
when  be  was  taken  sick,  became  paralyzed, 
and  died.  The  result  of  the  autopsy  reveal- 
e'd  a  blood  clot  upon  the  brain  Immediately 
under  that  portion  of  the  skull  where  the 
blow  was  Inflicted.  Physicians  who  testi- 
fied In  the  case  varied  as  to  the  cause  of  the 
death.  Some  state  tliat  it  was  the  result  of 
the  stroke;  others,  that  the  lick  had  nothing 
to  do  with  the  death.  Appellant  and  his 
uncle,  the  deceased,  had  disagreed  about  a 
settlement  for  a  certain  amount  of  lumber 
that  appellant  had  purchased  from  the  de- 
ceased. There  had  been  an  attempted  settle- 
ment between  them,  and  there  was  some 
contention  that  deceased  bad  made  appel- 
lant pay  for  more  lumber  than  was  right 

On  the  morning  of  the  trouble  the  parties 
were  all  in  town.  The  witness  Manning 
testlfled  that  he  and  deceased  were  stand- 
ing on  the  sidewalk  at  the  post  office,  from 
which  Mr.  Shepherd  had  Just  a  few  moments 
before  emerged;  that  the  witness,  walked 
over  and  spoke  to  blm,  and  that  deceased 
had  a  circular  or  letter  in  his  hand,  which 
he  doubled  up,  tore  Into  pieces,  and  threw 
on  the  ground.  Witness  and  deceased  were 
talking  about  some  mill  matters;  that  is,  in 
regard  to  the  condition  of  the  market,  and 
lumber,  and  so  on,  and  while  thus  engaged 
appellant  "came  up  quartering  from  in  front 
of  the  west  side  of  town  from  the  direction 
of  Toplitz's  store."  When  he  walked  up  In 
front  he  said:  "Uncle,  you  acted  the  damn 
rascal."  The  witness  testlfled  appellant 
"didn't  seem  to  be  mad,  seemed  to  be  in 
perfect  good  humor.  'Why,'  Mr.  Shepherd 
says,  'mayl)e  you  think  so,'  or  'probably  so,' 
or  something,  and  I  think  maybe  Mart  re- 
peated the  same  thing,  leaving  off  the  'damn.* 
I  think  he  repeated  the  last  part,  'You  have 
acted  the  rascal,'  and  Mr.  Shepherd  says, 
*Qo  on,'  and  at  that  instant  Cal  Griffin 
(brother  of  appellant)  walked  up  from  be- 
hind. I  don't  know  where  be  came  from. 
He  Just  walked  up  behind,  and  says,  'Uncle, 
you  are  not  game,'  and  Mr.  Shepherd  Just 


turned  around  and  says,  'What  have  I  done 
to  you,  Cal?  and  Cal  walked  up  then  in 
front,  and  he  looked  like  he  struck  at  him 
with  bis  left  hand.  Just  made  a  pass  that 
way  (witness  indicates  by  a  movement  of 
the  left  hand),  and  at  that  instant  Mart 
struck  him  over  the  head  with  an  ax  handle, 
kinder  on  the  side  of  the  head,  and  Mr.  Shep- 
herd fell  forward.  •  *  •  Mr.  Shepherd 
had  the  knife  l>etween  Iiis  fingers,  knocking 
it  around,  when  Mart  Griffin  came  up.  The 
knife  was  dosed.  I  saw  the  knife  after 
Mart  Griffin  knocked  Mr.  Shepherd  down. 
I  saw  It  on  the  ground,  when  it  was  picked 
up,  and  it  was  closed.  When  Mr.  Shepherd 
spoke  back  to  Mart 'before  the  licks  were 
struck,  he  spoke  Just  like  I  would  speak  to 
you  or  anybody  else.  He  Just  said,  'Go  on,' 
or  something  like  that  He  didn't  speaic 
angrily  to  Mart  When  be  spoke  to  ^l,  he 
didn't  seem  to  be  mad.  Gal  walked  up  and 
said,  'Uncle,  you  are  not  game,'  and  be 
turned  around  and  says,  'What  have  I  done 
to  you,  Cal?'  Cal  struck  at  Mr.  Shepherd 
with  his  left  liand.  I  couldn't  see  his  right 
hand  at  that  time.  I  was  directly  behind 
Mr.  Shepherd,  right  at  his  bacl^  about  12 
or  16  inches  directly  behind  him,  and  Cal 
was  right  in  front  of  him.  I  didn't  see 
Mart  doing  anything  when  he  came  up  and 
spoke  to  Mr.  Shepherd.  He  didn't  seem  to 
be  mad.  When  Mart  spoke  to  him,  he  was 
smiling.  He  seemed  to  be  In  perfect  good 
humor.  When  Mr.  Shepherd  spoke,  it  didn't 
seem  like  he  was  mad.  I  was  not  thinking 
of  any  trouble  until  the  lick  was  passed. 
Mart  struck  him  with  an  ax  liandle,  an  or- 
dinary club  ax  handle." 

This  witness  testlfled  for  the  state,  and 
places  the  state's  case  as  strongly  as,  i>er- 
haps,  it  was  stated  anywhere  in  the  testi- 
mony. This  witness  further  testlfled  that 
he  could  not  see  what  Mr.  Shepherd  was  do- 
ing with  the  knife  at  the  time  he  turned 
around,  facing  Cal  Griffin.  Bambln  testi- 
fied that  be  was  sitting  in  the  post  office 
window  when  the  trouble  began.  When  he 
first  noticed  the  parties,  appellant  was  stand- 
ing opposite  the  witness  in  front  of  Sb^>- 
herd,  kind  of  leaning  on  an  ax  handle,  talk- 
ing to  him  (Shepherd),  when  Cal  Grlfflu  ap- 
proached from  on  the  side  and  spoke  some- 
thing to  Shepherd.  Shepherd  turned  to  him 
to  know  what  it  was  to  Um,  and  Mart 
struck  him.  When  Mr.  Shepherd  turned  to- 
wards Cal  Griffin,  he  had  a-  pocketknlfe  in 
his  hand,  and  as  he  turned  be  had  his  back 
to  witness,  from  where  witness  was  sitting 
in  the  window.  "As  he  turned  to  where  I 
could  see,  his  hands  seemed —  From  the  ap- 
pearance of  his  hands,  they  seemed  to  be 
thrown  together,  like  his  hands  come  to- 
gether. He  had  his  knife  in  one  hand,  and 
they  come  together  right  in  front  of  liim. 
Just  as  he  did  that  Just  as  he  turned  to 
Cal,  Mart  struck  him.  Cal  was  about  six 
feet  from  Mr.  Shepherd  at  that  time,  and 
Mr.  Shepherd  fell  towards  CaL" 
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Appellant  testlfled  in  his  own  behalf.  Aft- 
er going  into  some  of  the  details  In  refer- 
ence to  the  Imnber  transaction  and  the  at- 
tempted arbitration,  he  stated  he  had  not 
seen  Mr.  Shepherd' tiiat  morning  before  he 
went  Into  Garrison  &  Langston's  store,  where 
he  bonght  him  an  ax  handle.  When  he 
walked  out  of  Garrison  ft  Langston's  store, 
Sbepherd  and  Manning  were  talking,  and  he 
walked  down  to  where  they  were  and  com- 
menced talking  to  Mr.  Shepherd.  "I  says, 
'Uncle,  you  are  not  treating  me  right;  you 
are  not  doing  right'  He  says  'Why?"  and  I 
says,  'You  are  acting  the  rascal  with  me.* 
Ab  I  Bald,  'Tou  are  acting  the  rascal  with 
me,'  about  that  time  Cal  walked  up,  and 
Dnde  Dee  wheeled  around  to  the  right  to- 
wards Cal,  and  caught  his  knife  with  both 
bands,  and  I  struck  him.  He  had  his  knife 
tn  one  hand,  and  he  Just  caught  It  together 
like  that  (throws  both  hands  together).  I 
struck  him  because  I  thought  he  was  going 
to  cut  Cal  with  that  knife.  I  thought  he  was 
SOing  to  use  the  knife  on  Cal,  and  I  struck 
bim.  I  did  not  strike  him,  or  make  any 
effort  to  strike  blm,  until  after  he  did  that. 
There  had  been  no  further  conversation  be- 
tween us,  besides  what  I  have  stated.  I 
struck  him  one  time.  I  struck  him  with  an 
ax  handle.  I  struck  him  somewhere  about 
the  face.  I  never  hit  him  on  the  side  of  the 
bead,  or  on  the  head,  either.  I  struck  him 
In  the  face.  When  I  struck  him,  he  fell  over. 
After  I  struck  him,  I  raised  the  ax  handle; 
but  I  didn't  strike  him  any  more." 

Joe  Garrison  testified,  after  deceased  got 
up  from  where  he  had  been  knocked  down, 
he  went  into  a  drug  store,  and  at  the  point 
where  he  fell  he  (witness)  picked  up  an  or- 
dinary size  pocketknlfe,  and  it  was  admitted 
by  the  state  that  this  was  the  knife  deceas- 
ed had  in  his  hand  when  he  was  struck. 
Some  of  the  witnesses  testified  that  appel- 
lant struck  at  deceased  another  blow  as  he 
was  falling.    This  was  also  denied. 

We  are  of  opinion  that  a  charge  on  self- 
defense  should  have  been  given,  to  the  effect 
that,  if  appellant  reasonably  believed  de- 
ceased was  assaulting  or  was  about  to  at- 
tack his  brother  with  a  knife,  he  would  be 
Justified  in  what  he  did.  This  question  is 
properly  presented  and  raised  on  the  rec- 
ord. It  will  be  noted  that  under  our  stat- 
ute. If  deceased  had  attacked  appellant  when 
he  called  him  a  rascal  or  charged  him  with 
treating  bin)  badly,  he  could  not  have  plead- 
ed Justification.  It  will  be  noted,  further, 
that  the  witnesses  for  the  state  and  appel- 
lant both  testify  that  there  was  no  anger  on 
the  part  of  appellant  and  deceased  towards 
each  other  during  the  colloquy.  When  Cal 
GrifiOn  came  up  and  made  the  remark  he 
did,  which  appellant  says  he  did  not  hear, 
and  deceased  undertook  to  assault  him  with 
a  knife,  and  was  opening  It  for  that  pur- 
pose, or  appellant  believed  he  was  opening 


it  for  that  purpose,  then  be  would  have  the 
right  to  defend  his  brother,  and  the  same 
right  that  his  brother  would  have  to  de- 
fend. The  remark  that  Cal  Griffin  made  to 
deceased,  to  wit,  "You  are  not  game,"  would 
not  Justify  or  excuse  deceased  In  making  an 
assault  It  could  only  be  used  in  mitiga- 
tion of  any  offense  of  which  deceased  might 
commit  on  Cal  GriflSn.  Then,  If  Cal  Grlfiin 
had  the  right  to  have  resisted  any  threat- 
ened attack  on  the  part  of  deceased  with  a 
knife,  Mart  Griffin  would  have  equal  right 
to  do  so.  We  are  discussing  this  only  from 
the  appellant's  standpoint.  The  state  had 
another  view  of  It  under  the  testimony.  The 
appellant  was  entitled  to  have  his  side  of  the 
issue  presented  to  the  Jury  in  an  appropriate 
charge. 

We  are  of  opinion,  therefore,  that  the  court 
should  have  charged  the  Jury  with  refer- 
ence to  self-defense;  and,  because  this  was 
not  done,  the  Judgment  is  reversed,  and  the 
cause  is  remanded. 


BADER  V.  STATE. 
(Court  of  Criminal  Appals  of  Texas.    Kov.  17, 

1.  Cbikirai.  IAw  (J  678*)— Dn-FEBBNT  Acts— 

EiLECTION. 

In  a  prosecution  for  rape,  the  state  may  be 
required  to  elect  on  which  of  several  instances 
of  intercourse  it  will  rely. 

lEd.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  EKg.  i  1580;   Dec.  Dig.  §  678.*] 

2.  Rape  (J  40*)— Evidkncb— Lewdness  with 
Otuebs. 

In  a  prosecution  for  rape,  circumstances  of 
lewdness,  familiarity,  etc.,  indicating  that  pros- 
ecutrix might  have  been  guilty  of  intercourse 
with  others  than  accused,  was  admissible  to  re- 
but her  testimony  that  she  had  never  had  in- 
tercourse with  any  other  person  than  accused 
and  to  account  for  her  general  condition,  the 
condition  of  her  vagina,  and  the  destruction  of 
her  hymen,  as  testified  to  by  physicians,  and  to 
prove  that  others  than  accused  bad  in  fact  had 
intercourse  with  her. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  iS  55-57 ;  Dec.  Dig.  {  40.*] 

3.  Rape  (§  48*)  —  Evidence  —  Complaint  by 
Pbosecutbix. 

In  a  prosecution  for  rap&  evidence  of  th« 
details  of  the  statement  made  by  prosecutrix  to 
her  mother,  to  the  effect  that  accused  had  done 
her  very  wrong,  and  the  circumstances  and  rea- 
sons for  the  disclosure,  which  had  been  for  some 
time  withheld,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  ii  67-69;   Dec.  Dig.  S  48.*] 

4.  WiTNEBSES  (§  389*)— Impeachment— Pbioe 
Testimony  of  Phosecutbix. 

In  a  prosecution  for  rape,  a  written  sworn 
statement  made  by  prosecutrix  to  the  assistant 
county  attorney  of  a  different  county,  was  ad- 
missible to  impeach  her  testimony,  though  she 
admitted  making  practically  all  the  statements 
in  the  statement,  and  stated  that  they  were  ei- 
ther Incorrect  or  untruthfuL 

[Ed.   Note. — For  other  cases,  see   Witnesses, 
Cent.  Dig.  §  1243 ;   Dec.  Dig.  |  389.*] 
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6.  WrrwKSSES    (t   873*)  —  Bias  —  Motivb    o» 
PaosECUTBix— Layino  Fouwdation. 

In  a  prosecution  for  rape,  evidence  that  de- 
fendant told  the  witness  that  M.  had  frequently 
been  seen  at  prosecutriz'a  house,  and  had  told 
defendant  that  he  (M.)  was  sleeping  with  pros- 
ecutrix, and  referred  to  her  as  his  wife,  that  ac- 
cused requested  witness  to  go  to  plrosecutrix's 
father  and  explain  to  him  the  statements  of  M., 
and  that  he  did  so,  was  inadmissible,  in  the  ab- 
sence of  any  evidence  that  such  disclosures  had 
been  brought  to  the  knowledge  of  prosecutrix, 
or  that  they  procured  or  induced  the  prosecu- 
tion, notwithstanding  other  evidence  that  M. 
was  a  repeated  visitor  and  -companion  of  pros- 
ecutrix, and  that  the  offered  testimony  indicated 
motive  of  the  prosecutrix  and  her  parents  for 
the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1200;  Dec.  Dig.  i  373.»] 

Appeal  from  District  CJotirt,  Navarro 
County;  H.  B.  Davlss,  Judge. 

Ben  F.  Bader  was  convicted  of  rape,  and 
he  appeals.    Reversed  and  remanded. 

Callicutt  &  Call  and  El  J.  Gibson,  for  ap- 
pellant. F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 


RAMSEY,  J.  The  appellant  prosecutes 
this  appeal  from  a  conviction  for  rape,  had 
In  the  district  court  of  Navarro  county  on 
May  7th  of  this  year. 

Appellant  was  charged  with  the  offense  of 
rape  upon  one  May  Belle  White,  a  girl  un- 
der the  age  of  15  years.  The  evidence,  in- 
deed, shows  her  to  have  been  at  the  time  of 
the  alleged  rape,  and  at  the  time  of  the 
trial,  less  than  13  years  of  age.  That  she 
had  had  Intercourse  with  some  one,  in  view 
of  the  testimony  of  the  physicians  introduc- 
ed. Is  unquestioned.  Her  testimony  asserts 
that  appellant  had,  with  her  consent,  inter- 
course with  her  on  three  different  occasions, 
once  the  latter  part  of  February  or  Ist  of 
March  of  this  year,  a  second  time  on  the 
first  Sunday  in  March,  and  another  time 
about  the  20th  or  25th  day  of  March,  this 
year.  We  deem  it  imnecessary  to  set  out 
the  details,  which  are,  as  usual,  of  the  most 
disgusting  character. 

1.  At  the  conclusion  of  the  evidence,  and 
before  the  argument  of  counsel,  appellant 
filed  a  motion  to  require  the  state  to  elect 
upon  which  one  of  the  occurrences  or  In- 
stances of  Intercourse  it  would  rely  for  a 
conviction  in  the  case.  Under  all  the  author- 
itlep,  which  are  both  numerous  and  uniform, 
this  motion  should  have  been  granted. 
Batchelor  v.  State,  41  Tex.  Or.  R.  501,  55 
S.  W.  491,  96  Am.  St  Rep.  791;  Powell  v. 
State,  47  Tex.  Cr.  R.  135,  82  S.  W.  51G,  122 
Am.  St.  Rep.  683;  Stone  v.  State,  45  Tex,  Cr. 
R.  91,  73  S.  W.  966. 

2.  Appellant  tendered  certain  evidence  go- 
ing to  show  circumstances  of  lewdness,  fa- 
miliarity, and  tending  to  show  that  prosecu- 
trix might  have  been,  and  raising  the  issue 
and  tending  to  prove  that  she  had  been, 
guilty  of  acts  of  intercourse  with  other  per- 


sons than  appellant.  This  was  designed  to- 
meet  the  testimony  of  the  prosecutrix  that: 
she  had  intercourse  with  no  other  person 
than  appellant,  and  to  account  for  her  con- 
dition and  the  condition  of  the  vagina  and 
the  destruction  of  her  hymen,  as  testified  to- 
by the  physicians,  and  to  prove  that  other 
persons  than  himself  had  in  fact  had  sexual 
intercourse  with  prosecutrix.  This  was  of- 
fered for  the  purpose,  also,  of  impeaching 
the  prosecutrix,  wherein  she  testified  that 
no  other  person  than  appellant  had  had  car- 
nal Imowledge  of  her,  and  to  explain  th» 
facts  and  clrctmistances  testified  to  by  the 
physicians,  tending  to  show  that  prosecutrix 
had  submitted  to  repeated  acts  of  inter- 
course. This  testimony  is  quite  voluminous, 
and  consisted  of  a  great  many  circumstances 
and  facts  which  we  deem  unnecessary  to  set 
out  The  effect  of  all  the  evidence  tendered, 
if  believed,  was  well  calculated  to  induce 
the  Jury  to  believe  that  the  little  girl  had 
been  intimate  with  several  persons  near  her 
ovm  age.  The  court,  in  explaining  the  bill, 
says  that  he  ruled  that  such  proof  of  other 
acts  of  intercourse  would  be  admitted  for 
such  purpose,  and  that  no  proof  of  other 
acts  of  intercourse  was  in  fact  offered. 

It  was  not  contended  by  counsel  for  appel- 
lant that  the  mere  fact  that  prosecutrix 
had  allowed  other  persons '  to  have  Inter- 
course with  her  would  be  'any  defense,  but 
that  this  evidence  was  offered,  as  stated,  for 
the  purpose  of  explaining,  consistent  with 
appellant's  Innocence,  the  condition  of  the 
prosecutrix.  That  this  testimony  is  admissi- 
ble is  well  settled  in  this  state.  Bice  v. 
State.  87  Tex.  Cr.  R.  43,  38  S.  W.  803; 
Knowlea  v.  State,  44  Tex.  Cr.  R.  322,  72  S. 
W.  398.  The  rule  is  thus  laid  down  In  2a 
American  &  English  Encyclopedia  of  Law, 
p.  872:  "Where  the  condition  of  the  private 
parts  of  a  female  is  relied  upon  to  show  the 
fact  of  sexual  intercourse,  evidence  to  show 
other  acts  of  Intercourse  between  the  pro» 
ecutrix  and  other  persons  is  admissible  to 
show  the  cause  of  such  condition  and  to  re- 
but the  contention  that  it  was  caused  by  de- 
fendant." People  V.  Flaherty,  79  Hun,  52, 
29  N.  T.  Supp.  641;  People  v.  Craig,  116 
Mich.  388,'  74  N.  W.  628;  Benstine  v.  State, 
2  Lea  (Tenn.)  169,  31  Am.  Rep.  693;  Shir- 
win  V.  State,  69  111.  60;  Nugent  v.  State,  1» 
Ala.  520;  People  v.  Knight  (Cal.)  43  Pac  7; 
People  V.  Betslnger,  58  Hun,  606,  11  N.  T. 
Supp.  916.  Judge  BROOKS  agrees  to  the 
rule  here  announced,  notwithstanding  the 
expression,  apparently,  of  a  contrary  view. 
In  the  Knowles  Case,  supra.  The  trial  court 
seems  to  have  recognized  the  rule,  but  to 
have  thought  that,  because  the  evidence  was 
not  positive  and  direct  that  the  testimony 
ought  not  to  be  admitted.  If  evidence  of  such 
intercourse  Is  admissible,  then  it  may  be 
shovrn,  either  by  direct  and  positive  testimo- 
ny, or  by  circumstances  of  such  cogency  and 
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torce  as  to  warrant  the  belief  that  there 
Oiad  been  Intercourse  with  other  persona.  We 
think  the  nature  of  the  testimony  tendered 
^waa  such  as  to  render  it  admissible.  If  be- 
lieved, we  think  it  was  sufficient  to  Justify 
a  fair,  if  not  an  Inevltaj^  inference  that 
-the  little  girl  had  been  criminally  intimate 
^wlth  other  persons. 

3.  Objection  was  made  to  portions  of  the 
-testimony  of  Mrs.  White-  touching  the  de- 
tails of  the  statement  of  her  daughter,  and 
-that  at  the  time  she  was  crying,  despondent, 
4ind  unhappy.  We  do  not  believe  that,  as 
presented,  there  was  .anything  objectionable 
In  the  testimony  admitted  by  the  court.  The 
■details  of  the  statement  made  by  the  child 
to  the  mother  are  not  given,  further  than 
-that  appellant  had  done  her  very  wrong; 
«iid  the  circumstances  and  reasons  for  the 
-disclosure,  which  had  been  some  time  with- 
beld,  under  the  circumstances,  were  not  ob- 
jectionable or  Improper. 

4.  Objection  is  a^so  made  that  the  court 
«rred  in  not  permitting  appellant  to  intro- 
■duce  in  evidence  a  certain  written-  state- 
ment, signed  and  sworn  to  by  the  prosecut- 
ing witness  before  the  assistant  county  at- 
-torney  of  Limestone  county,  which  is  set  out 
In  the  record.  This  testimony  was  admissl- 
4}le  as  a  basis  for  impeaching  the  prosecut- 
ing witness.  Since,  however,  she  admitted 
making  practically  all  the  statements  con- 
-talned  in  it,  and  stated  that  they  were  either 
Inaccurate  or  untruthful,  it  is  not  l>elieved 
that  this  matter,  If  the  case  stood  alone  on 
this  question,  would  be  Important  How- 
-ever,  if  ottered  on  another  trial,  we  think  It 
should  be  admitted,  if  offered  for  the  pur- 
pose of  Impeachment,  and  restricted  to  that 
■use. 

5.  On  the  trial  appellant  offered  one  Ros- 
•4x>e,  by  whom  he  proposed  to  prove  that  he 
-was  principal  of  the  public  schools  at  Thorn- 
ton, and  that  along  in  the  latter  part  of 
February  of  this  year  appellant  told  said 
Roscoe,  in  substance,  that  McClellan,  a  16 

^ear  old  boy,  had  frequently  been  seen  by 
lilm  at  the  home  of  prosecutrix;  that  Mc- 
-Clellan  had  told  him  (appellant)  that  he 
-was  sleeping  with  prosecutrix,  and  referred 
to  her  as  bis  wife;  that  Roscoe  was  an  in- 
timate friend  of  appellant,  and  that  appel- 
lant requested  him  to  go  to  the  father  of 
prosecutrix  and  explain  to  him  the  state- 
ments of  said  McClellan,  and  that  he  (Ros- 
-coe)  did  explain  to  the  father  of  prosecutrix 
these  statements  of  McClellan.  This  tes- 
timony was  offered  in  view  of  other  evi- 
dence tendered  that  McClellan  was  a  repeat- 
-ed  visitor  and  companion  of  prosecutrix,  and 
that  said  testimony  was  pertinent  as  tend- 
ing to  show  a  motive  of  prosecutrix  and 
ber  parents  for  the  prosecution.  If  will  be 
noted  it  is  not  claimed  that  these  facts,  if. 
Indeed,,  they  were  facts,  were  ever  com- 
municated to  the  prosecuting  witness  or  to 


her  mother;  nor  is  it  shown  that  in  any 
way  the  fact  contributed  to  the  institution 
of  the  prosecution,  or  related  in  any  way  to 
the  charge  against  appellant  We  think,  be- 
fore this  testimony  should  be  admitted,  that 
some  showing  should  be.  made  that  these 
disclosures  bad  been  brought  to  the  Imowl- 
edge  of  the  prosecuting  witness,  or  that  they 
procured  or  induced  the  prosecution. 

The  record  shows  that  W.  W.  White  was 
offered  as  a  witness  by  appellant  He  is  not 
shown  by  any  evidence  to  have  instituted 
or  to  have  been  .concerned  in  the  prosecu- 
tion. We  gather  from  the  record  that  he 
was  In  bad  health  and  probably  a  very  in- 
firm man.  On  bis  cross-examination  he 
says:  "I  had  a  long  spell  of  sickness,  and 
have  nevfer  been  right  since."  We  do  not 
thlnlc,  in  view  of  the  entire  record,  this  tes- 
timony should  have  been  admitted. 

Many  of  the  other  questions  raised  on  the 
appeal  relate  to  matters  that  will  not  likely 
occur  on  another  trial  and  need  not  now  be 
discussed. 

6.  Finally,  It  is  urged  that  the  testimony 
is  insulBclent  to  sustain  a  conviction.  We 
do  not  feel,  in  view  of  the  fact  that  the  case 
is  to  be  reversed,  that  we  should  undertake 
at  this  time  to  pass  on  this  question. 

For  the  errors  pointed  out,  it  is  ordered 
that  the  judgment  of  conviction  be,  and  the 
same  is  hereby,  set  aside,  and  the  cause  re- 
versed, and  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


.GIPSON  V.  STATE. 
(Court  of  Criminal  Araealsot  Texas.    Nov.  17, 

1.  GsnaNAi.  Law  (§i  763,  764*)— Instbuction 
ON  Weight  of  Evidence — Effect. 

In  a  prosecution  for  theft  of  cotton  in  the 
open  boll  by  a  lessee  from  his  lessor,  a  charge 
that,  in  determining  whether  the  cotton  was 
the  exclusive  property  of  the  lessor,  the  jury 
shonld  consider  how  much  cotton  the  lessor  had 
received  on  his  rental  contract  previous  to  the 
alleged  theft  and  how  much  defendant  had  le- 
ceived,  and  if  all  the  cotton  the  lessor  bad  re- 
ceived, together  with  the  cotton  picked  up  to 
that  time,  was  less  in  value  than  the  cotton 
defendant  had  received,  including  a  bale  used 
to  pay  defendant's  store  account,  then  the  jury 
should  find  that  the  cotton  was  the  exclusive 
property  of  the  lessor,  otherwise  not,  was  a 
charge  on  the  weight  of  evidence;  and  as  the 
ownership  of  the  cotton  was  an  issue  in  the  case, 
not  being  dependent  alone  on  how  equitably  the 
cotton  theretofore  raised  had  been  divided,  the 
charge  grouping  the  facts  and  instructing  the 
jury  to  determine  the  question  by  calculation 
was  erroneous. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1731-1748;  Dec.  Dig.  $» 
763,  764.*] 

2.  Labceny  (8  7*)— Joint  Ownebship— Lahd- 
LOBD  AND  Tenant. 

Where  cotton  in  the  open  boll,  alleged  to 
have  been  stolen,  was  the  joint  property  of  de- 
fendant and  his  lessor  under  a  contract  to  share 
the  crops,  and  defendant,  sfter  havlug  moved  off 
the  place,  later  returned  to  finish  gathering  the 


*7or  otber 


I  Mm*  topic  and  section  NT7MBER  In  Dec.  Jb  Am.  Digs.  1907  to  data,  ft  Reporter  Indexes 


Digitized  by 


Google 


558 


122  SOUTHWESTERN  RBPOIlTfiR. 


(Tex. 


crop,  a  conviction  of  tlie  defendant  for  theft 
could  not  be  sustained,  since  tlie  lessor  could 
not  devest  defendant  of  his  ownership  and  pos- 
session by  having  the  cotton  picked,  and  there 
was  no  such  severance  of  defendant's  relation 
to  the  cotton  as  would  make  his  iMSsession  of  it 
unlawful  or  his  sale  of  it  theft 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  S  19;   Dec.  Dig.  {  7.*] 

Appeal  from  Wilbarger  County  Court;  J. 
A.  Nabera,  Judge. 

D.  Ii.  Gipson  was  convicted  of  theft  of 
property  under  the  value  of  $50,  and  be  ap- 
peals.   Reversed  and  remanded. 

Cook  A  Cook,  for  appellant.  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  tbe  State. 

RAMSEY,  J.  This  was  a  conviction  for 
theft  of  property  under  the  value  of  $50. 
Appellant  was,  or  had  been,  the  tenant  of 
one  Allison,  and  was  charged  with  the  theft 
of  400  pounds  of  cotton  In  the  open  boU,  of 
the  value  of  $5. 

On  tbe  trial,  among  other  things,  the  court 
Instructed  the  Jury  to  this  effect:  "In  deter- 
mining whether  or  not  the  cotton  bolls  which 
defendant  Is  charged  with  stealing  were  the 
exclusive  personal  property  of  A.  Allison, 
you  will  take  Into  considbration  how  much 
cotton  Allison  had  received  on  his  rental 
contract  previous  to  the  alleged  taking,  and 
how  much  defendant  had  received,  and  If 
you  find  that  all  the  cotton  Allison  had  re- 
ceived up  to  that  time,  together  with  the 
amount  of  bolls  picked  up  to  that  time,  was 
less  In  value  than  the  cotton  defendant  had 
received,  including  the  bale  used  to  pay  de- 
fendant's store  account  with  Hall  &  Gilbert, 
then  If  you  so  find  you  are  Instructed  that  the 
said  bolls  were  the  exclusive  personal  proper- 
ty of  said  A.  Allison;  otherwise,  not"  This 
was  clearly  a  charge  on  the  weight  of  evi- 
dence. The  question  of  ownership  of  the 
cotton  being  an  Issue  In  the  case,  and  such 
ownership  not  being  dependent  alone  as  to 
how  equitably  the  cotton  theretofore  raised 
had  been  divided,  a  charge  such  as  this, 
grouping  the  facts  and  instructing  that  the 
Jury  would  determine  the  question  by  calcu- 
lation, was  manifest  error. 

Again,  we  feel  like  saying,  though  the  case 
Is  to  be  reversed,  that  we  do  not  believe,  in 
any  event,  as  the  matter  Is  here  presented, 
that  a  conviction  for  theft  could  be  sustain- 
ed. The  evidence  shows  that  these  cotton 
bolls  were  raised  on  land  owned  by  Alli- 
son, which  had  been  rented  to  appellant  on 
shares;  the  contract  being  that  tbe  proceeds 
«f  the  cotton  were  to  be  divided  equally  be- 
tween them.  There  had  not  been,  as  we 
gather  from  the  record,  a  settlement  between 
the  parties.  These  particular  boils.  It  Is 
claimed,  were  picked  and  piled  on  the  ground 
by  an  employ^  of  Allison,  without  defend- 
ant's consent  or  knowledge.  Allison  states 
that  in  the  summer  appellant  came  to  him 
and  said  they  would  divide  the  crop  by  his 


taking  the  first  bale  and  Allison  the  second, 
and  BO  on,  which  was  agreed  to.  Appellant 
claims  he  had  never  abandoned  tbe  bolls  or 
his  crop.  The  testimony  does  show  that  he 
had  moved  off  the  place,  but  had  later  re- 
turned to  fluish  gathering  bis  crop.  Tlie  cot- 
ton, with  the  theft  of  which  he  Is  charged, 
was  the  joint  property  of  appellant  and  Alli- 
son, and  under  the  contract  Allison  could 
not  divest  him  of  bis  ownership  and  posses- 
sion by  having  the  same  picked.  It  Is  true, 
these  matters  were  to  some  extent  the  sub- 
ject of  dispute;  but  we  think  there  was  no 
such  severance  of  appellant's  relation  to  tbe 
cotton  as  tenant  as  would  have  made  bis 
possession  of  same  unlawful,  or  would  have 
made  his  sale  of  same  theft 

We  deem  It  unnecessary  to  discuss  the  oth- 
er matters,  as  what  we  have  said  disposes  of 
the  case. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded. 


MARTIN  V.  STATE. 
(Court  of  Criminal  Appals  of  Texas.    Nov.  17, 

1.  CsiMiNAi.  Law  (|  770*)  —  Instbuctiors — 
Theobies  or  Case. 

In  a  prosecution  for  assault  to  murder  a 
child,  accused's  sister-in-law,  who  gave  birth  to 
the  child  at  accused's  house,  testified  that  ac- 
cused was  its  father.  The  child  was  put  in  a 
sack  a  few  hours  after  birth  and  placed  some 
distance  from  tbe  house.  There  was  evidence 
that,  after  another  person  had  found  the  child 
in  the  sack,  accused  insisted  on  taking  it  to 
his  house,  and  actually  took  it  there,  though 
his  wife  protested  against  it  He  had  it  cared 
for,  and  it  was  not  injured  by  the  exposure  or 
otherwise,  and  was  afterward  cared  for  by  its 
mother.  Accused  denied  that  he  had  ever  seen 
the  child  before  it  was  found,  though  he  knew 
of  its  birth,  and  there  was  no  substantial  evi- 
dence to  show  that  the  tracks  around  where  it 
was  found  were  accused's.  His  wife  did  not 
testify  at  trial.  Held  error  to  refuse  to  charge 
accused's  theory  that  he  did  not  place  the  child 
where  it  was  found,  or  know  of  its  tteing  placed 
there,  but  that  it  was  placed  there  by  his  wife; 
and  tbe  error  was  accentuated  by  a  charge  that 
accused  would  be  guilty  if  he  acted  alone  or 
with  another  in  placing  the  child  there. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  C!ent  Dig.  §  1806 ;   Dec.  Dig.  {  770.*] 

2.  Homicide  f|  310»)  —  Instbuctions  —  Lias 
Deqbee  of  Offense — As8Ani.T  to  Mcbdeb. 

The  conduct  and  testimony  of  accused  re- 
quire the  presentation  of  his  theory,  that  if  he 
put  the  child  where  it  was  found  without  any 
intent  to  kill  it,  but  to  prevent  the  exposure  of 
his  sister-in-law's  shame  and  his  connection  with 
its  paternity,  he  must  be  found  guilty  of  a  less- 
er degree  of  assault  or  acquitted. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent  Dig.  81  658,  659 ;    Dec.  Dig.  §  310.*] 

3.  Cbiminal  Law  (g  519*)— Evidence— Cow- 
fessions— Voluntaby  CHABACTEBt-CONVEB- 
SATioNS  While  Undeb  Abbest. 

A  conversation  between  accused  and  a  jus- 
tice of  the  peace  and  constable,  while  accused 
was  not  under  arrest,  and  did  not  consider  him- 
self under  arrest,  was  admissible,  thon^  he 
was  afterwards  arrested  by  order  of  the  justice. 


•For  other  obsm  see  sam*  topic  aod  taction  NUMBE^B  in  Oeo.  *  Am.  Digs.  1907  to  date,  ft  Reportar  Indtzaa 


Digitized  by 


Google 


Tex.) 


MARTIN  V.  STATE. 


539 


and  the  officers  testified  that  they  woald  not 
have  permitted  him  to  depart  at  the  time  of  the 
conversation. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  1163,  1167;  Dec.  Dig.  { 
519.*] 

4.  HoinOIDK  (I  86*)  —  ABSAUI.T  TO  MUBDKB  — 

Irtbht. 

If  accused  placed  a  child,  to  which  his 
sistei^in-Iaw  had  jnst  given  birth,  in  an  exposed 
position  near  his  house,  without  any  intent  to 
kill  it,  but  to  hide  his  sister-in-law's  shame  and 
his  own  paternity  of  it  until  it  could  be  car- 
ried away,  he  would  not  be  guilty  of  assault 
to  murder,  but  of  some  lesser  degree  of  assault, 
if  of  anything. 

[£d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  112;  Dec.  Dig.  8  86.*] 

5.  GitiianAi.  Daw  {§  770*)  —  Iwstbuctionb — 

DlFFEBBNT   THEORIES    OF   CASE. 

In  support  of  the  presumption  of  innocence, 
every  theory  of  the  crime  which  the  evidence 
suggests  should  be  charged  upon  accused's  re- 
quest. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806;   Dec  Dig.  {  770.*] 

Appeal  from  District  Court,  Cherokee 
County;  James  I.  Perkins, ' Judge. 

Sherm^  Martin  was  conyicted  of  assault 
to  murder,  and  lie  appeals.  Reyersed  and 
remanded. 

Bennett  B.  Perkins,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  conyict- 
ed of  an  assault  to  murder  under  ratlier 
peculiar  circumstances ;  his  punishment  being 
assessed  at  two  years'  confinement  In  the 
peuitentlary.  His  sister-in-law  gave  birth 
to  a  child  at  his  (appellant's)  residence  on 
Sunday  morning  about  11  o'clock.  Appellant 
was  not  at  home  at  the  time,  but  returned 
about  2  o'clock  that  day.  The  mother  of  the 
child  testlfled  that  appellant  was  the  father 
of  the  infant  On  Monday  evening  an  in- 
fant was  found  in  a  sack  a  few  hundred 
yards  from  appellant's  residence,  lying  on 
some  bushes  or  twigs.  The  twigs  had  been 
cut  and  piled,  and  the  sack  containing  the 
infant  had  been  placed  on  them,  and  other 
twigs  placed  on  top  of  this  bundle.  The  child 
was  first  discovered  by  Simon  Monroe,  who 
called  bis  father  to  keep  watch  over  the 
child  wliile  he  (Simon)  went  to  call  other 
parties.  Simon's  father  was  named  Alfred 
Monroe.  Alfred  testifies  that,  while  keeping 
TlgU,  appellant  came  down  and  Inquired 
what  be  was  doing.  Being  informed  of  the 
discovery  of  the  infant,  appellant  took  it  to 
his  hous&  Appellant  denied  then  and  at  all 
times  that  he  carried  the  child  to  the  point 
designated,  and  further  denied  ever  seeing 
the  child  until  after  it  had  been  discovered 
by  Monroe.  He  was  aware  that  his  sister- 
in-law  had  given  birth  to  a  child,  but  de- 
nied any  knowledge  of  the  fact  that  it  was 
carried  away  from  the  residence.  His  theory 
of  the  case  was  that  the  child  was  carried 
by  his  wife  to  the  point  where  the  child  was 


found.    His  wife  did  not  testify  on  the  trial. 

The  evidence  further  shows  that,  when 
appellant  carried  the  child  to  the  house,  his 
wife  forbade  his  bringing  it  into  the  house. 
This  Is  proved  by  the  state's  witness  Alfred 
Monroe.  Appellant  insisted  on  carrying  the 
child  Into  the  house  and  baring  it  taken  care 
of.  Finally  the  child  was  carried  into  the 
house.  The  officers  were  summoned,  went  to 
the  house,  and  talked  with  appellant  at>out 
the  matter,  and  In  his  conversation  with 
the  officers  he  denied  any  knowledge  of  the 
child  being  carried  to  the  point  where  it  was 
found.  The  state  introduced  some  evidence 
to  the  effect  that  on  the  following  Tuesday 
night  appellant  In  a  conversation  admitted 
that  he  did  carry  the  child  to  the  point  where 
it  was  found;  but  this  was  strenuously  de- 
nied. The  theory. of  the  state  was  that  the 
child  was  carried  by  appellant  and  hidden 
at  the  place  where  it  was  found,  and  that 
by  reason  of  the  fact  of  its  being  only  a 
few  hours  or  a  day  old,  at  most,  his  purpose 
in  carrying  it  to  the  point  and  placing  it 
there  without  nourishment  was  to  bring 
about  its  death,  and,  this  being  true,  tliat  it 
was  an  assault  with  intent  to  commit  mur- 
der. Appellant's  theory  of  the  case  was, 
and  which  he  Introduced  evidence  to  sustain, 
that  be  did  not  himself  carry  the  child  to  tne 
point  where  it  was,  and  had  no  knowledge 
of  the  fact,  but  that  his  wife  was  the  party 
who  did  so. 

A  serious  question,  and  one  which  we 
think  is  fatal  to  the  conviction,  is  raised 
on  the  failure  of  the  court  to  charge  appel- 
lant's theory,  to  wit,  that  he  bad  no  connec- 
tion with  placing  the  child  where  it  was 
found.  The  court,  after  charging  the  defi- 
nition of  assault  and  battery  and  the  theory 
upon  which  a  conviction  could  be  predicated. 
Instructed  the  jury,  if  they  bellered  the 
state's  theory,  they  would  be  Justified  in 
finding  him  guilty.  The  charge  on  accom- 
plice's testimony,  as  well  as  the  law  of  cir- 
cumstantial evidence,  was  given.  Appellant 
insisted  in  bis  motion  for  new  trial  that 
the  court  committed  error  in  failing  to  pre- 
sent his  theory  of  the  case  to  the  Jury,  and 
that  under  his  theory  he  would  not  be  guilty ; 
that  if  his  wife  took  the  baby  in  his  ab- 
sence, without  his  knowledge  or  guilty  con- 
nection, and  placed  it  where  it  was  found, 
he  would  not  be  responsible  legally,  and  un- 
der that  state  of  case  the  Jury  should  have 
been  instructed  to  acquit  We  think  this 
contention  is  correct,  and  that  the  error  is 
intensified  wherein  the  court  Instructed  the 
Jury  that  appellant  would  be  guilty  if  he 
acted  alone,  or  with  another  or  others,  in 
placing  the  child  where  It  was.  His  theory  of 
the  case  was  that  be  had  no  connection  with 
It,  either  unaided  by  or  In  connection  with 
others. 

As  to  how  the  child  reached  the  point 
where  it  was  found  is  a  matter  of  spec- 
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ulatlon.  The  main  fact  pointing  to  appel- 
lant is  found  In  the  statement  of  one  of  the 
wltnessea  that  he  saw  a  track  In  the  field 
near  where  the  child  was  found  which  ap- 
peared to  be  a  man's  track;  but  the  track 
was  not  measured  nor  compared  with  the 
track  made  by  the  shoes  appellant  wore. 
However,  this  was  not  very  significant,  be- 
cause it  is  shown  and  admitted  that  appel- 
lant had  plowed  in  that  part  of  the  field 
not  a  great  way  from  where  the  child  was 
found.  There  is  no  evidence  showing  or 
tending  to  show  the  character  of  tracks,  if 
any,  made  at  the  point  where  the  child  was 
found,  and  yet  the  bushes  and  twigs  were 
«ut  in  sufficient  quantities  to  form  a  sort  of 
bed  on  which  to  lay  the  child.  Whoever  did 
the  work  evidently  made  tracks  around 
where  It  was  found.  We  are  of  opinion  that 
this  criticism  of  the  court's  charge,  or  failure 
to  charge,  has  real  and  substantial  merit, 
And  the  charge  should  have  been  given.  Ap- 
pellant avails  himself  of  this  error  In  a  prop- 
«r  way  to  have  it  considered. 

There  was  exception  reserved  to  a  conver- 
sation that  occurred  between  appellant  and 
the  Justice  of  the  peace  and  constable.  As 
presented  by  the  bill,  we  are  of  opinion  that 
there  was  no  error  In  admitting  this.  Appel- 
lant was  not  under  arrest  at  the  time;  nor 
does  the  bill  show  that  he  considered  himself 
under  arrest  He  was  subsequently  placed 
under  arrest  by  order  of  the  Justice  of  the 
peace.  These  officers  testify.  In  this  connec- 
tion, that  if  appellant  had  undertaken  to 
leave  they  would  not  have  permitted  it;  but 
there  was  nothing  said  or  done,  so  far  as  the 
bill  goes  to  show,  that  indicated  to  him 
<appellant)  that  these  officers  Intended  to  bold 
him.  We  are  of  opinion,  therefore,  that  as 
the  bin  presents  the  matter  there  was  no 
«rror  shown. 

The  court's  charge  Is  also  criticised  be- 
cause It  fails  to  submit  what  is  contended 
Is  another  theory  of  the  case,  to  wit.  If  there 
was  a  want  of  specific  Intent  to  kill,  then  an 
inferior  grade  of  assault  should  have  been 
charged,  or  an  acquittal.  We  are  inclined 
to  think  this  view  is  Justified  by  the  record. 
If  the  child  was  placed  there  by  appellant, 
•and  not  for  the  purpose  of  killing  the  child, 
but  of  hiding  the  shame  of  his  sister-ln-law 
and  his  connection  with  the  paternity  of  the 
child  until  It  could  be  carried  away,  and  the 
purpose  was  not  to  kill,  but  to  spirit  it  away, 
so  as  to  avoid  the  shame  attached  to  the 
matter,  he  would  not  be  guilty  of  an  assault 
to  murder.  The  actions,  conduct,  and  testi- 
mony of  the  appellant  would  suggest  this 
theory  to  our  minds.  At  least,  if  upon  an- 
other trial  the  testimony  should  develop  as 
it  did  upon  the  last  trial,  we  think  this 
theory  of  the  case  should  be  presented  In 
the  charge.  The  child.  It  may  be  stated,  did 
not  die,  but  lived,  and  was  carried  home 
by  the  appellant,  and  at  his  instance  and  In- 


sistence his  wife  took  it,  and  subsequently 
the  mother  received  It,  and  took  proper  care 
of  it  It  seems  from  the  testimony,  also, 
that  it  has  never  been  sick  or  suffered  any, 
and  was  in  no  way  Injured  or  hurt  The 
evidence  showed  no  violence  upon  It  of  any 
character.  It  is  sometimes  a  little  difficult 
to  fathom  the  reasons  and  purposes  of  par- 
ties connected  with  this  sort  of  transaction 
under  the  circumstances  contained  in  this 
record,  and,  in  the  submission  of  theories 
suggested  by  the  evidence,  all  consideration 
looking  to  the  presumption  of  Innocence  or 
tlie  reasonable  doubt  of  guilt  should  be  given 
in  charge.  The  law  favors  the  accused  to 
this  extent  qpon  all  theories  of  law  and  fact. 
For  the  reasons  Indicated,  the  Judgment  ia 
reversed,  and  the  cause  is  remanded. 


RICHARDSON  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

1.  Cbiminal  Law  (|  598*)  —  Continuancs  — 
Absent  TESTUtONT— Want  or  Diuoencb — 

E)XCUBE. 

It  is  sufficient  excuse  for  want  of  diligence 
in  obtaining  testimony,  for  absence  of  which 
continuance  is  sought,  that  the  prosecuting  wit- 
ness by  false  statements  to  defendant  misled 
him,  so  that  the  different  testimony  given  by  the 
prosecuting  witness,  and  but  for  which  the  ab- 
sent testimony  would  not  have  been  necessary, 
was  a  surprise  to  him. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  Sf  1335-1341;    Dec.  Dig.  i  598.*] 

2.  Cbiminal  Law  (|  1086*)— Appkad— Recobd 
— Pbebentment  and  Tbansfeb  of  Indict- 
ment. 

It  being  impossible  for  a  county  court  to 
obtain  an  indictment  other  than  by  transfer 
from  the  district  court,  the  record  on  appeal 
from  the  county  court  must  show  the  indictment 
was  presented  in  the  district  court  and  trans- 
ferred to  the  county  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2740-2752;  Dec  Dig.  8 
1086.*] 

Appeal  from  Nacogdoches  County  Court; 
O.  D.  Mlms,  Judge. 

Frank  Richardson  appeals  from  a  con- 
viction. Reversed  and  remanded,  with  In- 
structions. 

B.  F.  Amonette,  for  appellant  F.  J.  Hc- 
Cord,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  filed  an  appU- 
catlon  for  a  continuance.  The  absent  testi- 
mony was  material.  There  was  no  diligence 
shown.  The  indictment  was  filed  in  the 
county  court  on  March  20, 1908.  The  applica- 
tion for  continuance  was  not  made  until  the 
20th  of  January,  1909.  The  reason  for  the 
want  of  diligence  Is  accounted  for  by  the' 
following  state  of  facts  set  out  in  the  appli- 
cation: It  Is  alleged  that  the  absent  witness, 
Mitchell,  was  present  at  the  time  and  place 
money  was  made  up  for  the  purchase  of  the 
whisky,  if  it  was  purchased;   that  this  oc- 
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cnrred  In  front  of  O.  H.  King's  grocery 
store  in  the  town  of  Nacogdoches;  that  Mit- 
chell furnished  part  or  all  of  said  money,  and 
Mitchell  will  testify  that  defendant  was  not 
present  at  any  time  during  the  making  up  of 
said  money  In  front  of  King's  store,  as  prose- 
cuting witness  alleges  he  will  testify;  that 
Mitchell  wiU  also  testify,  if  present,  that  he 
was  with  Gunning,  the  prosecuting  witness, 
all  the  time  until  said  Gunning  went  into 
the  wagon  yard  and  secured  the  whisky,  and 
that  appellant  was  not  in  front  of  King's 
store  or  along  said  street  or  sidewalk  in  said 
town;  that  prosecuting  witness  did  not  pay 
appellant  any  sum  or  sums  of  money  there  at 
that  time,  and  that  the  evidence  of  Gunning  to 
the  effect  that  he  (appellant)  sold  the  whisky 
to  lilm  is  untrue;  and  that  appellant  had  no 
way  of  finding  out  what  the  testimony  of 
prosecuting  witness  would  be  until  he  In- 
formed appellant,  as  above  stated,  and  did 
not  know  that  he  would  need  the  testimony 
of  Mitchell,  and  that  It  was  then  too  late  to 
have  process  Issued  for  Mitchell.  He  fur- 
ther alleges  la  the  application  that  the  testi- 
mony of  the  prosecuting  witness,  Gunning, 
was  a  surprise  to  him,  for  the  reason  that 
Oonnlng,  prosecuting  witness,  misled  him 
by  deception  and  by  false  statements;  that 
appellant  had  frequently  asked  Gunning 
what  he  was  going  to  swear  and  what  bis 
testimony  would  be,  and  each  and  all  the 
times  Gunning  informed  appellant  that  he 
(Gunning)  never  bought  or  purchased  any 
whisky  from  appellant;  that  the  only  whis- 
ky he  ever  got  was  the  whisky  left  by  the 
appellant  for  other  parties;  that  the  money 
paid  appellant  was  money  on  witness'  ac- 
count due  by  witness  to  Seals  &  Brasbers, 
and  was  not  for  any  whisky  purchased  of 
defendant  at  that  or  any  other  time,  and 
that  appellant  need  not  fret  about  It,  and 
he  (Gunning)  would  so  testify.  In  this  con- 
nection appellant's  attorney  made  affidavit 
that  be  never  had  any  knowledge  of  the 
facts  that  would  be  testified  to  by  prosecut- 
ing witness,  Gunning,  as  set  forth  in  the  ap- 
plication for  continuance,  until  the  19th  of 
January,  1900,  whoi  Gunning  informed  him 
and  appellant  of  what  his  testimony  would 
be,  and  that  at  said  time  appellant's  case 
had  been  called,  it  then  being  too  late  to 
have  process  issued  and  returned,  and  that 
this  was  the  first  time  he  had  ever  heard 
what  witness'  testimony  would  be,  and  was 
the  first  opportunity  he  ever  bad  to  talk 
with  him  about  the  case.  On  the  trial  of 
tbe  case  the  evidence  was  in  sharp  confilct 
as  to  the  real  transaction  of  the  purchase 
and  sale;  Gunning  swearing  one  way  and 
appellant  swearing  the  other. 

It  is  contended  by  appellant  that  under  dr- 
cnmstances  of  this  sort  he  gave  a  sufllcient 
legal  excuse  for  not  using  more  diligence, 
and  that  under  tbe  circumstances,  being  mis- 
led as  be  was  by  the  state's  witness,  he  was 


entitled  to  the  continuance,  and  upon  the  re- 
fusal of  a  continuance  to  a  new  trial.  We 
are  of  opinion  that  his  contention  is  correct, 
and  be  should  have  been  awarded  anotber 
trial.    See  Adams  v.  State,  10  Tex.  App.  677. 

We  call  attention  to  a  fatal  defect  in  tbis 
record,  which  requires  a  reversal  and  dismis- 
sal of  the  case  as  the  record  is  presented. 
The  case  was  tried  upon  indictment,  and 
there  Is  nothing  in  this  record  to  show  that 
the  indictment  was  presented  by  a  grand  Ju- 
ry into  the  district  court,  or  transfer  had 
from  the  district  court  into  the  county  court 
Under  all  of  our  authorities  this  omission 
is  fatal.  A  county  court  cannot  obtain  an 
Indictment  otherwise  than  by  a  transfer 
from  the  district  court,  and  there  is  nothing 
in  the  record,  as  before  stated,  to  show  that 
the  indictment  was  presented  in  the  district 
court  and  transferred  to  the  county  court 

There  is  another  matter  to  which  we  de- 
sire to  call  attention.  The  caption  shows 
that  Hon.  C.  D.  Mims  was  county  Judge  and 
presided  over  tbe  court,  and  that  It  met  on 
the  Stb  of  January,  1900,  and  adjourned  on 
the  6th  of  February,  with  Hon.  C.  D.  Mims 
as  its  presiding  Judge.  The  statement  of 
facts  is  approved  by  F.  F.  Marshall  as 
county  Judge.  The  bills  of  exceptions  are 
signed  by  Marshall.  There  could  not  be  two 
county  Judges  in  the  same  case,  presiding 
over  the  same  court  and  if  Hon.  C.  D.  Mims 
was  presiding  Judge,  who  tried  the  case, 
Hon.  F.  P.  Marshall  could  not  also  be  pre- 
siding Judge  of  the  same  court  at  the  same 
time.  There  may  be  a  mistake  on  the  part  of 
the  clerk  in  setting  out  Marshall's  name,  In- 
stead of  Mims'.  At  least,  there  is  a  mis- 
take somewhere. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  the  county 
court,  if  there  is  not  a  transfer  of  tbe  In- 
dictment from  the  district  court  to  the  coun- 
ty court,  to  dismiss  the  prosecutlcm  for  want 
of  Jurisdiction. 


BATTE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  24, 

1909.     On  Motion  for  Rehearing,  Oct.  27, 

1900.     DissentinK  Opinion,  Nov.  24, 

1009.) 

1.  Criminal  Law  (J  921*)— New  Tbiait-Ne- 

CESSITT  FOB  EXCEPTIONS  AT  TbIAL. 

Where  there  was  no  exception  to  the  admis- 
sion of  testimony,  the  question  cannot  be  raised 
on  motion  for  a  new  trial. 

[Bd.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  2207 ;   Dec  Dig.  §  021.*] 

2.  FOEQEEY  (§  44*)— PBOSEOUTION— SUPPICIEN- 

CT  or  Evidence. 

Evidence  held  to  sustain  a  conviction  of 
forgery. 

[Bid.    Note.— For   other    cases,    see    Forjrery. 
Cent  Dig.  $S  117-121 ;  Dec.  Dig.  |  44.*] 

3.  FoBQEBY  (§  22*)— Elements  op  Offense- 
Place  OF  Passing  Fobged  Check. 

Under  Code  Cr.  Proc.  1895,  art.  225,  pro- 
viding that  forgery  may  be  prosecated  in  any 
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eonnty  where  the  written  Instrament  was  foxx- 
ed,  or  where  the  same  was  used  or  passed,  one 
passing  a  forged  'check  in  Texas  may  be  prose- 
cuted there  for  forgery,  though  the  forgery  were 
committed  in  another  state,  where  the  banlc  on 
which  it  was  purported  to  be  drawn  is  situated. 
[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  $  58;  Dec.  Dig.  §  22.*] 

On  Motion  for  Rehearing. 

4.  FoBOEBY  (I  44*) — Evidence. 

Under  Code  Cr.  Proc.  1805,  art.  794,  pro- 
viding that  it  is  competent  in  every  case  to  give 
evidence  of  handwriting  by  comparison  made  by 
experts  or  by  the  jury,  but  proof  of  comparison 
onl^  shall  not  be  sufficient  to  establish  the  band- 
writing  of  a  witness  who  denies  the  signature 
under  oath,  it  is  not  necessary  that  there  should 
be  positive  testimony,  in  aodition  to  proof  of 
comparison  of  handwriting,  in  a  prosecution  for 
forgery,  but  circumstantial  evidence  may  sus- 
tain a  conviction. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  |  117^ ;    Dec.  Dig.  {  44.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   W.  W.  Nelms,  Judge. 

C.  E.  Batte  was  conTicted  of  forgery,  and 
he  appeals.    Afflrtned. 

W.  li.  Curtis,  W.  h.  White,  and  Albert  8. 
Pbelps,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  forgery;  his  punishment  being  as- 
sessed at  confinement  in  the  penitentiary  for 
three  years. 

His  contention  Is:  First,  that  the  evidence 
Is  not  sufficient,  in  that  he  was  cobvlcted  up- 
on the  testimony  of  L.  H.  Tyler,  whom  he  al- 
leges In  his  motion  for  new  trial  did  not 
qualify  as  an  expert  on  handwriting.  Tyler 
testified  that  the  same  person  who  wrote  the 
name  of  appellant  in  blank  on  the  check  al- 
leged to  be  forged  was  the  some  person  who 
wrote  the  name  of  the  payor,  A.  A.  Koup; 
that  Is,  the  handwriting  Is  by  the  same  per- 
son. There  was  no  exception  reserved  to  the 
testimony  of  Tyler,  and  this  matter  is 
brought  up  only  as  a  ground  in  the  motion 
for  new  trial.  The  statement  of  facts  dis- 
closes that  Tyler  was  an  expert  on  handwrit- 
ing, and  was  the  paying  teller  of  the  Ameri- 
can Exchange  National  Bank.  We  are  of 
opinion  that  Mr.  Tyler  was  an  expert,  as 
tested  by  this  record,  and,  inasmuch  as  ap- 
pellant did  not  except  to  the  admission  of 
this  testimony,  this  question  cannot  be  raised 
on  the  motion  for  new  trial  in  the  manner 
sought.  It  Is  true  that,  if  this  was  all  the 
testimony  the  state  relied  upon,  there  might 
be  a  question  as  to  its  sufficiency  to  sustain 
the  conviction. 

This  brings  us  to  the  second  ground,  which 
is,  that  the  evidence  is  wholly  insufficient  to 
warrant  a  conviction;  there  being  no  posi- 
tive proof  that  the  defendant  signed  the 
name  of  A.  A.  Koup,  except  the  testimony 
of  Tyler.     We  are  of  opinion  that  the  evi- 


dence is  sufficient  to  show  that  appellauc  is 
guilty  of  the  forgery.  Tyler  testified  that 
on  the  morning  of  the  t2th  of  May,  1908.  ap- 
pellant came  to  the  bank  where  he  was  at 
work  and  exhibited  to  the  witness  a  draft 
drawn  on  the  Commonwealth  Trust  Com- 
pany at  St  Louis,  showing  him  at  the  same 
time  a  passbook  of  said  trust  company,  and 
claiming  that  he  had  money  there.  It  was 
ascertained  subsequently  that  appellant  did 
not  have  any  money  on  deposit  with  said 
Commonwealth  Trust  Company.  The  wit- 
ness took  appellant  to  the  collection  depart- 
ment and  Introduced  him.  In  a  short  while, 
and  without  leaving  the  bank,  appellant  re- 
turned to  witness  Tyler  and  requested  him 
to  cash  a  check  for  $150  on  the  Cleveland 
National  Bank  at  Cleveland,  Okl.,  which  was 
signed,  "A.  A.  Koup."  This  is  the  check  ap- 
pellant Is  charged  with  having  forged.  Wit- 
ness requested  appellant  to  indorse  the  check. 
Appellant  went  to  the  desk  in  the  center  of 
the  bank,  and  was  gone  about  two  minutes, 
and  returned  with  the  check  indorsed.  Wit- 
ness did  not  see  the  appellant  indorse  the 
check ;  but,  when  he  returned  with  the  check 
indorsed,  witness  cashed  it  Then  follows 
the  statement  in  the  statement  of  facts  that 
witness  qualified  as  an  expert  on  handwrit- 
ing and  stated.  In  his  opinion,  the  handwrit- 
ing on  the  check  In  which  the  name  "A.  A. 
Koup"  was  written  was  the  same  as  that  in 
which  the  indorsement  on  the  back  of  the 
check  was  written. 

A.  A,  Koup  testified  that  he  did  not  sign 
the  check ;  that  he  had  never  seen  appellant ; 
that  he  lived  in  New  Mexico,  but  had  a  hard- 
ware, implement,  and  vehicle  business  In 
Cleveland,  Okl.,  and  that  his  son  was  the 
only  one  authorized  to  sign  his  name,  and 
he  always  signed,  "A.  A.  Koup,"  with  his  own 
name.  Witness  was  not  in  Cleveland,  Okl., 
on  the  12th  of  May,  1908;  but  his  son  man- 
aged the  business  there.  Lawrence  Koup 
testified  that  he  was  the  son  of  A.  A.  Koup, 
who  owned  a  hardware  business  in  Cleve- 
land, Okl.,  on  the  12th  of  May,  1908;  that 
he  managed  the  business  for  his  father ;  that 
he  did  not  sign  the  check  shown  him,  did 
not  authorize  the  defendant,  nor  any  one 
else,  to  sign  it,  and  had  never  seen  the  check 
until  it  was  sent  to  Cleveland  for  collection ; 
that  it  was  on  one  of  their  blanks ;  and  that, 
after  appellant  left  Cleveland,  he  discovered 
that  some  of  their  blank  checks  had  been 
torn  out  of  a  checkbook.  He  further  testi- 
fied that  appellant  was  in  Cleveland  on  the 
12th  of  May,  1908,  and  was  there  about  a 
week;  that  he  was  there  to  see  Raymond 
Meade,  who  was  employed  by  witness  to  as- 
sist him  in  his  father's  business ;  that  there 
is  no  A.  A.  Koup  in  Cleveland,  Okl.,  and  that 
the  whereabouts  of  Raymond  Meade  was 
then  unknown  to  the  witness;  that  Meade 
had  continued  in  his  employment  for  some 
time  after  appellant  was  there. 
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Appellant  bimself  testified  that  on  the 
morning  of  the  12th  of  May,  1908,  he  went 
to  Cleveland,  Okl.,  to  collect  $35  from  Ray- 
mond Meade,  the  young  man  who  was  work- 
ing at  A.  A.  Konp's  place  of  business;  that 
he  collected  the  money  and  started  to  the 
hotel  to  get  his  grip,  with  the  Tiew  of  catch- 
ing the  train,  but  before  reaching  the  depot 
the  train  left;  that  he  stayed  in  town  that 
afternoon,  and,  seeing  what  be  considered  a 
bargain,  he  purchased  a  team  of  horses  for 
$200,  hired  a  buggy  from  the  livery  stable, 
and  went  driving  with  Raymond  Meade; 
that  Meade  suggested  that  he  (Meade)  could 
sell  the  horses,  if  he  (appellant)  desired  to 
sell  them;  that  they  then  drove  to  a  resi- 
dence, which  Meade  said  belonged  to  A.  A. 
Koup,  and  called  a  man  out  and  Introduced 
him  as  Mr.  Koup ;  that  a  sale  was  made  for 
$300,  and  defendant  then  went  to  the  hotel 
for  supper,  and  Meade  and  the  other  man 
went  to  write  out  the  checks;  that  defend- 
and  told  them  to  make  out  two  checks,  for 
$150  each;  that  it  was  then  about  6  o'clock 
p,  m.,  and  the  banks  were  closed;  that  de- 
fendant and  Meade  went  over  town  to  cash 
the  checks,  but  were  unable  to  do  so;  that 
appellant  caught  the  early  morning  train  of 
May  13th,  arriving  at  Dallas  In  the  early 
afternoon  of  the  same  day,  and  had  the 
transaction  with  Tyler,  testified  about  by 
Tyler.  Appellant  left  Dallas  that  night  for 
San  Antonio,  cashed  the  other  check  for 
$150  there,  and  then  went  to  West  Texas, 
where  he  was  arrested  and  brought  to  Austin 
for  forgery ;  that  he  was  also  wanted  In  San 
Antonio  for  passing  the  other  check  on  the 
Cleveland  National  Bank  for  the  sum  of 
$150,  signed  by  A.  A.  Koup. 

This  is  the  statement  of  facts.  We  are  of 
opinion,  under  this  testimony,  that  the  state 
has  sufficiently  made  out  a  case  to  legally 
justify  a  conviction. 

Appellant  urges,  also,  that  he  was  not 
subject  to  prosecution  in  Texas,  because  the 
forgery,  if  committed,  was  in  the  town  of 
Cleveland,  Okl,  Under  our  statute  it  would 
make  no  difference  If  the  forgery  was  com- 
mitted In  Oklahoma,  inasmuch  as  he  passed 
the  check  in  Dallas.  See  article  225,  Code 
Cr.  Proc.  1895,  which  reads  as  follows:  "The 
offense  of  forgery  may  be  prosecuted  In  any 
county  where  the  written  Instrument  was 
forged,  or  where  the  same  was  used  or 
passed,  or  attempted  to  be  used  or  passed," 
etc. 

Finding  no  such  error  in  the  record  as  re- 
quires a  reversal  of  the  Judgment,  it  is  or- 
dered that  the  same  be  affirmed. 

On  Motion  for  Rehearing. 

BROOKS,  J.  At  the  late  Dallas  term  of 
this  court  this  case  was  affirmed,  and  now 
comes  before  us  on  motion  for  rehearing. 

The  only  Insistence  of  appellant  we  deem 
necessary  to  review  Is  the  contention  that 
the  evidence  is  Insufficient.    The  facts  in  the 


case  are  very  fully  stated  In  the  original 
opinion.  Appellant  insists  that  the  evidence 
is  insufficient,  because  the  same  is  circum- 
stantial, and  does  not  comply  with  the  provi- 
sions of  article  791  of  the  Code  of  Criminal 
Procedure  of  1895,  which  article  reads  as 
follows:  "It  is  competent  in  every  case  to 
give  evidence  of  handwriting  by  comparison 
made  by  experts  or  by  the  Jury;  but  proof 
by  comparison  only  shall  not  be  sufficient 
to  establish  the  handwriting  of  a  witness 
who  denies  his  signature  under  oath."  There 
are  many  facts  in  this  case,  in  addition  to 
those  cited  In  the  original  opinion,  that  might 
be  collated,  going  to  show  criminal  connec- 
tion of  appellant  with  the  execution  of  the 
instrument  for  which  be  was  prosecuted, 
but  we  do  not  deem  it  necessary  to  do  so; 
but  suffice  it  to  say  that  there  is  other  evi- 
dence in  the  record  that  clearly  establishes 
the  guilt  of  appellant,  in  addition  to  the 
proof  of  handwriting.  The  statute  last  cited 
simply  Insists  that  no  conviction  shall  be 
had  against  a  defendant  by  comparison  of 
handwriting  alone;  but  where  comparison 
of  handwriting  is  supplemented  by  other 
evidence  showing  guilty  knowledge,  motive, 
and  knowledge  of  the  crime  In  question,  this 
certainly  ought  to  be  and  should  be  sufficient 
evidence.  To  hold,  otherwise  would  preclude 
any  character  of  successful  prosecution  for 
forgery.  It  is  not  one  case  in  a  thousand 
where  a  party  is  seen  by  an  eyewitness  to 
forge  an  Instrument,  but  it  is  merely  estab- 
lished circumstantially  that  he  did  so.  Then 
if  the  circumstances  can  be  strengthened  by 
expert  testimony  on  handwriting,  we  then 
have  a  stereotyped  case  of  forgery. 

Appellant  cites  us  to  the  case  of  Splcer 
V.  State,  52  Tex.  Cr.  R.  177,  105  S.  W.  813, 
and '  bis  contention  was  there  very  clearly 
sustained ;  but  that  case  is  not  the  law,  and 
is  hereby  overruled.  This  court  fell  into  er- 
ror in  construing  the  statute  under  consider- 
ation in  said  last-cited  case,  and  practically 
held  that  before  a  conviction  could  be  sus- 
tained there  would  have  to  be  positive  tes- 
timony. In  addition  to  handwriting,  before 
there  could  be  a  successful  prosecution  for 
forgery.  This  is  not  correct.  But  if  there 
is  no  evidence  at  all  for  the  state  save  and 
except  proof  by  comparison  of  handwriting, 
then  we  would  be  forced  to  reverse  the  case 
by  the  sheer  force  and  terms  of  the  statute 
above  cited ;  but  in  this  case  we  have  a  very 
different  condition.  The  proximity  of  ap- 
pellant to  the  place  and  time  when  the  for- 
gery was  committed,  his  motive  for  the  for- 
gery, the  fact  that  he  secured  the  money, 
the  fact  that  he  was  cognizant  of  all  the 
facts  that  would  put  him  in  a  position  to 
perpetrate  the  forgery,  and  all  the  other 
facts  collated  in  the  original  opinion,  clear- 
ly indicate  and  conclusively  establish  his 
guilty  connection  with  the  commission  of 
this  crime.  In  addition  to  the  above,  we 
have  the  proof  by  the  expert  witness  of  his 
handwriting    by    comparison.      It    follows. 
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tberefore,  that  the  evidence  Is  entlrtiy  suf- 
flclent 

We  might  extend  this  argument  further 
U  we  deemed  it  necessary;  but  we  do  not. 
We  have  carefully  rerlewed  all  of  appel- 
lant's contentions,  and  believe  the  original 
opinion  was  correct,  and  the  motion  for 
rehearing  Is  OTermled. 

DAVIDSON,  P.  J.  (dissenting).  The  writ- 
er hereof  wrote  the  original  opinion  affirming 
the  Judgment  On  motion  for  rehearing  the 
position  enunciated  by  the  court  in  the  orig- 
inal opinion  was  strongly  assailed,  and  after 
a  careful  review  of  the  questions  involved 
I  have  reached  the  conclusion  that  the  mo- 
tion for  rehearing  should  be  granted,  and 
that  the  court  was  in  error  itf  affirming 
the  Judgment  Therefore  I  respectfully  dis- 
sent from  the  opinion  of  the  majority  on  the 
motion  for  rehearing. 

The  facts  are  sufficiently  stated  in  the 
original  opinion,  and  all  the  salient  facts  are 
stated.  It  was  a  case  of  circumstantial  evi- 
dence, there  being  no  eyewitness  to  the  for- 
gery, if  one  was  committed,  and  there  Is 
no  positive  evidence  that  appellant  forged 
the  check.  I  am  of  opinion,  therefore,  that 
the  circumstances  do  not  show  with  that  de- 
gree of  legal  accuracy  required  by  law  that 
appellant  has  been  shown  to  be  guilty  of  the 
crime  of  forgery.  It  will  be  remembered,  in 
this  connection,  that  appellant  was  charged 
with  and  convicted  of  forgery,  and  not  of 
passing  a  forged  instrument  The  evidence 
is  amply  sufficient  to  show  that  appellant 
presented  the  check  to  the  witness  Tyler, 
cashier  of  the  bank  in  Dallas,  and  It  is  also 
sufficient  to  show  that  he  Indorsed  the  check 
in  the  bank  at  the  time  that  he  passed  it 
upon  the  bank.  Therefore  the  signature  upon 
the  back  of  the  check  written  by  appellant 
may  be  taken  as  his  genuine  signature.  This 
Indorsement  was  taken  as  a  basis  of  com- 
parison of  handwriting  by  the  witness  Tyler. 
Tyler  testified  that,  taking  appellant's  hand-, 
writing  as  shown  by  the  indorsement  and 
comparing  it  with  the  handwriting  in  the 
body  of  the  check,  in  his  Judgment  the  hand- 
writing was  the  same,  though  he  stated  the 
letters  were  differently  constructed  or  made 
and  show  dissimilarity.  That  is  all  the  evi- 
dence in  regard  to  the  handwriting  in  the 
body  of  the  check;  that  Is,  there  Is  no  evi- 
dence in  regard  to  appellant  having  written 
or  signed  the  check,  except  the  supposed  ex- 
pert testimony  of  Tyler  that  the  handwriting 
in  the  check  was,  under  the  circumstances 
stated,  in  his  Judgment  the  same  as  that 
shown  in  the  Indorsement 

Appellant  denied  under  oath  the  execution 
of  the  instrument,  and  testified,  further,  that 
the  check  was  not  drawn  In  his  presence, 
but  was  signed  out  of  his  presence  In  Okla- 
homa, and  brought  and  delivered  to  him  by 
Meade,  with  the  statement  that  Koup  execut- 
ed the  instrument,  or,  at  least,  the  man  who 
was  with  him,  whom  appellant  thought  to  be 


Koup.  This,  therefore,  is  a  denial  under 
oath  by  appellant  of  the  execution  of  the 
instrument  and  that  he  was  a  principal  to 
the  drawing  of  the  check,  and  a  denial,  fur- 
ther, that  he  signed  the  name  of  Koup  as 
drawer  of  the  instrument  The  statute  pro- 
vides that  it  is  competent  to  give  evidence 
of  handwriting  by  comparison  made  by  ex- 
perts, etc.  It  was  said  in  Jones  v.  State. 
7  Tex.  App.  467:  "The  fact  however,  that 
our  statute  permits  such  evidence  dues  not 
change  the  well-established  rules  as  to  the 
value  of  such  testimony.  Such  evidence  has 
always  been  considered  feeble,  and  in  some 
states  unsafe  to  act  upon.  Soman  v.  Plunk- 
ett  2  McCord  (S.  C.)  518,  cited  In  Hauley 
V.  Gandy,  28  Tex.  211,  91  Am.  Dec.  315.  In 
Adams  v.  Field,  21  Vt  2U5,  it  was  said: 
'But  those  having  much  exiierience  in  the 
trials  of  questions  depending  ui)ou  the  gen- 
uineness of  handwriting  will  not  require  to 
be  reminded  that  there  is  nothing  in  the 
whole  range  of  the  law  of  evidence  more 
unreliable,  or  where  courts  and  Juries  are 
more  liable  to  be  Imposed  upon.'  1  Greeul. 
on  Ev.  §  580,  note  2."  In  Heacock  v.  State, 
13  Tex.  App.  97,  the  court  said:  "It  is  a 
well-established  rule  that  the  handwriting 
used  as  a  standard  of  comparison  must  be 
either  an  admitted  manuscript,  or  be  estab- 
lished by  clear  and  undoubted  proof.  The 
evidence  establishing  it  as  a  standard  must 
be  either  direct  or  equivalent  to  direct," 
This  case  cites  several  authorities  in  support 
of  that  proposition.  See,  also,  Splcer  v. 
State,  52  Tex.  Or.  E.  177,  105  S.  W.  813; 
Code  Cr.  Proc.  art  794,  and  collated  authori- 
ties thereunder.  The  .Splcer  Case,  supra,  is 
directly  in  point  so  far  as  the  facts  and  law 
of  this  case  are  concerned,  and  my  Brethren, 
on  reaching  the  conclusion  they  arrived  at 
in  this  case,  found  it  necessary  to  overrule 
the  Splcer  Case.  There  is  not  a  case  decided 
in  Texas,  so  far  as  I  have  been  able  to  ascer- 
tain, that  lays  down  a  different  rule,  and 
in  fact  if  such  case  could  be  found,  it  would 
be  directly  in  violation  of  the  statute. 

Omitting  Tyler's  expert  testimony  In  re- 
gard to  the  handwriting,  the  facts  that  are 
relied  upon  to  sustain  the  conviction  may  l>e 
stated  as  follows:  Appellant's  possession  of 
the  alleged  forged  draft  in  the  city  of  Dallas, 
in  Texas ;  that  the  draft  or  check  was  forged 
in  Oklahoma ;  that  Meade  gave  the  check  to 
appellant  signed  as  set  out  In  the  record; 
also  that  Koup  testified  he  did  not  sign  the 
check.  There  is  not  only  no  evidence  that 
appellant  was  present  when  the  check  was 
signed,  but  such  as  was  before  the  Jury  ex- 
cluded the  idea  of  his  being  present  All 
the  evidence  in  the  record  in  regard  to  this 
matter,  outside  of  the  mere  fact  of  posses- 
sion, came  from  appellant  who  testified  that 
through  Meade  he  sold  a  pair  of  horses  and 
received  the  check  in  question,  and  another 
check  from  Meade  In  payment  of  the  horses ; 
that  be  was  not  present  at  the  time  of  the 
transaction,  either   as   to  the   sale   of  the 
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'horses  or  the  drawing  of  the  check.  Meade 
was  not  used  as  a  witness  tn  the  case,  and 
In  fact  his  whereabouts  was  not  known  at 
the  time  of  the  trial,  and  neither  side  sought 
to  have  him  present  as  a  witness.  The  case 
is  not  as  strong  on  the  facts  as  was  the 
case  of  Splcer  t.  State,  supra.  .It  may  be 
true,  as  stated  by  my  Brethren,  that  the  act 
of  forgery  is  not  often  witnessed  by  others 
than  the  man  who  commits  the  forgery.  This 
Is  true  in  all  cases  of  circumstantial  evi- 
dence, but  that  would  be  no  reason  to  hold 
the  facts  sufficient. 

I  therefore  respectfully  enter  this  as  my 
dissent 


BROWN  V.  STATES. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

1.  Cbiminai,  Law  (|  1098*)— AppeaI/— State- 
UEMT  OP  Facts. 

A  literal  transcript  of  the  Btenograpber's 
notes  of  the  evidence  taken  on  the  trial  will  not 
bt  considered  on  review  as  a  statement  of  facts. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  2863,  2865;  Dec  Dig.  i 
1098.*] 

2.  Statutes  (S  105*)— Subjeot  and  Title  of 
Act— CossTBUcTioN. 

A  liberal  coustruction  will  be  given  an  act, 
in  determining  whether  or  not  it  violates  Const. 
art.  3,  §  35,  relating  to  the  subject  and  title  of 
acts. 

[E^d.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  i  117 ;    Dec.  Dig.  $  105.*] 

3.  Statutes  (§  118*)— Subject  and  T1TI.E  of 

The  title  of  Gen.  Laws  Sp.  Sess.  1897,  p. 
16,  c.  9,  "To  fix  the  venue  and  reetilate  tno 
proceedings  in  prosecutions  for  rape '  is  suffi- 
ciently broad  to  fix  the  venue,  and  provide 
for  the  trial  of  a  case  in  such  county  as  may 
be  provided  by  law,  within  the  requirement  of 
Const,  art.  3,  !  33. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Dec.   Dig.  f  118.*] 

4.  Statutes  (§  138*) — Recitals  or  Reference 
TO  Other  Acts. 

Gen.  Laws  Sp.  Sess.  1897,  p.  16,  c.  9,  re- 
lating to  the  venue  in  prosecutions  for  rape,  is 
complete  in  itself,  and  is  valid,  without  reciting 
or  referring  to  any  other  act,  as  required  by 
Const,  art.  3,  {  30,  on  revival  or  amendment  of 
an  act 

(Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  S  138.*] 

6.  Criminal   Law    (§   1097*)— Appeal— Con- 
tents or  Record— Error. 

The  prosecuting  attorney's  reference,  in 
▼iolation  of  Code  Cr.  Proc.  1895,  art.  770,  to 
defendant's  failure  to  testify  in  his  own  behalf 
on  a  former  trial,  is  available  on  review,  even 
in  the  alwence  of  a  statement  of  facts,  where 
snch  reference  appears  from  the  bill  of  excep- 
tions. 

[Bd.    Note.— For   other   cases,    see    Criminal 
Law,  Dec  Dig.  {  1097.*] 

6.  CunawAL  Law   ({   1114*)— Appeal— Con- 
tents or  Record. 

In  the  absence  of  a  statement  of  facts, 
the  bill  of  exceptions  mnst  show  on  its  face  that 


it  contains  all  of  the  evidence  as  to  the  matter 
complained  of. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  1114.*] 

7.  Criminal  Law  (|  730*)- Failure  of  Ac- 
cused TO  Testify. 

Under  Code  Cr.  Proc.  1805,  art  770,  pro- 
viding that  the  failure  of  defendant  to  testify 
shall  not  be  considered  against  him,  nor  com- 
mented on,  it  is  reversible  error  for  the  prose- 
cuting attorney  to  ask  defendant  whether  he 
testified  in  a  former  trial,  though  the  court 
withdrew  the  matter  and  instructed  the  jury 
not  to  consider  the  same. 

[E!d.  Note'.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1693 ;  Dec.  Dig.  S  730.*] 

Appeal  from  District  Court,  Donley  Coun- 
ty;   J.  N.  Browning,  Judge. 

Hood  Brown  was  convicted  of  rape,  and 
he  appeals.    Reversed. 

A.  T.  Cole,  J.  S.  Stalllngs,  H.  H.  Cooper, 
and  D.  W.  Odell,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  and  Henry  S.  Bishop, 
Dlst  Atty.,  for  the  State. 

RAMSEY,  J.  This  appeal  is  prosecuted 
from  a  conviction  of  rape,  had  in  the  dis- 
trict court  of  Donley  county  on  the  12th  day 
of  January  of  this  year,  in  which  judgment 
the  punishment  of  appellant  was  assessed  at 
confinement  in  the  penitentiary  for  a  period 
of  six  years. 

The  Assistant  Attorney  General  moves  to 
strike  out  the  statement  of  facts,  for  the  rea- 
son that  same  is  made  up  wholly  of  ques- 
tions and  answers,  and  is.  in  fact,  a  literal 
transcript  of  the  stenographic  notes  takeu 
on  the  trial  of  the  case,  and  not  in  accord- 
ance with  the  law,  which.  In  terms,  prohibits 
a  statement  of  facts  from  being  so  made  up. 
We  have  heretofore  held,  in  accordance  with 
this  motion,  that  such  a  statement  of  facts 
could  not  be  considered.  Essnry  v.  State, 
53  Tex.  Cr.  R.  596.  Ill  S.  W.  027:  Hnrgrave 
V.  State,  53  Tex.  Cr.  R.  147,  109  S.  W.  163. 
In  the  absence  of  statement  of  facts  there 
are,  as  we  believe,  but  few  questions  so  pre- 
sented that  we  are  authorized  to  consider 
them.  There  are,  however,  some  matters 
which  are  so  presented  that  we  ate  called 
on  to  decide  them. 

The  original  indictment  was  returned  in 
the  district  court  of  Potter  county,  and  was 
some  time  thereafter  transferred  on  change 
of  venue  by  the  court  of  its  own  motion  to 
Donley  county,  where  the  case  was  tried. 
This  action  of  the  court  we  infer,  was  taken 
under  the  authority  of  the  act  of  the  special 
session  of  the  Twenty-Fifth  Legislature  (Gen. 
Laws  1897,  p.  16,  c.  9).  This  action  of  the 
court  was  at  the  time  properly  excepted  to,, 
and  Is  so  presented  that  a  review  of  the 
court's  action  is  required.  Appellant  chnl- 
lenges  the  validity  of  this  act  of  the  Legis- 
lature, In  so  far  as  it  can  be  held  to  apply  to 
this  case,  because,  as  averred,  same  Is  void 
for  two  reasons:  First,  because  it  is  vio- 
lative of  article  3,  §  35.  of  the  state  Consti- 
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tutlon,  la  that  tbe  caption  of  the  act  only 
states  one  subject,  that  of  fixing  the  venue, 
while  •the  body  of  the  act  attempts  to  fix 
the  Tenue,  and  also  provide  for  a  change  of 
venue;  and  for  the  farther  reason  that  said 
act  Is  violative  of  article  3,  §  36,  of  the  Con- 
stitution, In  that  same  does  not  refer  to  or 
re-enact  any  of  the  statutes  with  reference 
to  the  change  of  venue.  The  caption  of  the 
act  is  as  follows :  "An  act  to  fix  the  venue 
and  regulate  the  proceedings  In  prosecutions 
for  rape."  The  validity  of  this  statute,  in 
general,  has  been  sustained  by  this  court, 
notably  in  the  cases  of  Mischer  v.  State,  41 
Tex.  Cr.  R.  212,  53  S.  W.  627,  96  Am.  St. 
Rep.  780,  and  GrifCey  v.  State,  56  S.  W.  52. 
These  cases,  and  the  validity  of  the  act  in 
general,  were  thoroughly  reviewed  in  the  re- 
cent case  of  Dies  v.  State,  117  S.  W.  979,  and 
were  expressly  approved.  However,  the  par- 
ticular questions  raised  here  are  not,  in 
terms,  presented  in  the  cases  above  referred 
to.  We  do  not  believe,  however,  that  the  act 
in  question  is  void  for  any  of  the  reasons 
named. 

Recurring  to  the  first  objection  urged,  it 
is  well  settled  that  a  liberal  construction 
will  be  applied  to  an  act  of  the  Legislature, 
in  determining  whether  or  not  It  violates 
this  section  of  our  Constitution.  JolifC  v. 
State,  53  Tex.  Cr.  R.  61,  109  S.  W.  176; 
Breen  v.  Ry.  Co.,  44  Tex.  302;  Giddings  v. 
San  Antonio,  47  Tex.  548,  26  Am.  Rep.  321 ; 
State  V.  Parker,  61  Tex.  205;  Morris  v. 
State,  62  Tex.  728;  Ratigan  v.  State,  33 
Tex.  Cr.  R.  301,  26  S.  W.  407;  Tabor  v. 
State,  34  Tex.  Cr.  R.  631,  31  S.  W.  662,  53 
Am.  St  Rep.  726.  The  doctrine  is  well  ex- 
pressed in  the  case  of  Fahey  v.  State,  27 
Tex.  App.  140,  11  S.  W.  108,  11  Am.  St.  Rep. 
182 :  "Suppose  that  there  be  more  than  one 
subject  mentioned  In  the  acts.  If  they  be 
germane  or  subsidiary  to  the  main  subject, 
or  if  relative  directly  or  indirectly  to  the 
main  subject — ^have  a  mutual  connection — 
and  are  not  foreign  to  the  main  subject,  or 
so  long  as  the  provisions  are  of  the  same 
nature  and  come  legitimately  under  one  gen- 
eral denomination  or  subject,  we  cannot  hold 
the  act  unconstitutional."  And  so  where  the 
general  purport  or  subject  is  named,  and 
the  exercise  of  power  complained  of  Is  rea- 
sonably to  be  gathered  and  comprised  with- 
in the  general  subject,  we  think  the  act 
should  be  upheld.  And  so  here,  where  an 
act,  in  terms.  Is  denominated  an  act  to  fix 
the  venue  and  regulate  the  proceedings  of 
prosecutions  for  rape,  it  is  sufficiently  broad, 
not  only  to  fix  the  venue.  In  the  first  in- 
stance, but  to  provide  for  the  trial  of  the 
case  in  such  county  or  counties  as  may  be 
provided  by  law.  Nor  do  we  think  the  act 
violative  of  tbe  last  article  of  the  Constitu- 
tion referred  to.  Section  36,  art  3,  is  as  fol- 
lows :  "No  law  shall  be  revived  or  amended 
by  reference  to  its  title ;  but  in  such  case  the 
act  revived  or  the  section  or  sections  amend- 
ed  shall   be   re-euacted    and   published   at 


length."  In  construing  this  section  of  tbe 
Constitution  our  Supreme  Court  has  held  that 
same  does  not  apply  to  a  law  which  fully  de- 
clares its  provisions  without  direct  refer- 
ence to  any  other  act,  though  its  effect  is 
to  enlarge  or  restrict  the  operation  of  some 
other  statute.  Clark  v.  FInley,  93  Tex.  171, 
64  S.  W.  343.  Nor  does  same  apply  to  an 
act  perfect  in  itself  and  covering  the  subject- 
matter  of  a  former  act  Johnson  v.  Martin. 
75  Tex.  34,  12  S.  W.  321. 

2.  There  are  contained  In  this  record  55 
bills  of  exception.  In  the  absence  of  a  state- 
ment of  facts,  there  is  only  one  matter  which 
we  feel  we  are  authorized  to  pass  on.  That 
is  raised  by  appellant's  thirtieth  bill  of  ex- 
ception. With  a  view  of  assuring  accuracy, 
and  to  present  the  matter  so  it  will  be 
readily  understood,  we  copy  entirely  both 
the  bill  and  the  court's  explanation  of  same, 
as  follows:  ' 

"After  the  defendant  Hood  Brown,  had  by 
his  own  counsel  been  placed  on  the  witness 
stand,  and  after  many  and  repeated  refer- 
ences had  l)ecn  made  to  a  previous  trial  of 
this  case  in  Potter  county  at  the  county  seat 
in  Amarillo,  as  will  be  more  fully  shown  by 
an  Inspection  of  the  record  in  tills  case,  the 
district  attorney,  H.  S.  Bishop,  purposely 
and  deliberately  propounded  to  the  defend- 
ant on  his  cross-examination,  and  without 
any  effort  to  stsow  the  disappearance  of  any 
witness,  or  any  material  change  in  the  testi- 
mony on  the  former  trial  and  on  this  trial, 
the  following  question :  'This  is  the  first 
time  you  have  testified  in  this  case,  is  it 
not?'  The  answer  was:  'Yes,  sir.'  The 
question  and  answer  being  propounded  Id 
such  a  short  time,  and  the  answer  elicited  in 
such  a  short  time,  that  the  defendant's  coun- 
sel had  no  opx)ortunity  to  object  thereto,  ex- 
cept as  heretofore  shown,  but  Instantly  and 
immediately  after  the  propounding  of  said 
question,  and  while  said  answer  was  being 
elicited,  counsel  for  defendant  arose  in  their 
seat  and  said  to  the  court:  'If  the  court 
please,  we  object  to  the  question  and  tbe  an- 
swer, for  the  reasons  that  it  Is  a  comment 
on  the  failure  of  the  defendant  to  testify  In 
the  case  before.'  Whereupon  the  court  re- 
marked: 'Gentlemen  of  the  jury,  you  will 
not  consider  that  remark,  question,  nor  an- 
swer. I  have  ruled  It  out'  Counsel  for  de- 
fendant then  stated  that  they  wanted  the 
bill  to  show  that  the  question  was  asked  iii 
the  presence  of  the  jury  and  answered,  to 
all  of  which  proceedings,  questions,  answera. 
and  observations,  the  defendant  then  and 
there  in  open  court  objected  as  hereinbefore 
shown,  and  he  here  and  now  says  that  the 
same  was  knowingly  and  willingly  propound- 
ed to  him  In  defiance  of  and  in  the  face  of 
article  770  of  our  Code  of  Criminal  Proce- 
dure, and  that  without  reference  to  the 
court's  observations  that  under  the  facts  In 
this  case,  as  heretofore  shown,  it  was  an  al- 
lusion on  the  part  of  the  state's  counsel  to 
the  failure  of  the  defendant  to  testify  to 
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the  great  and  Irreparable  prejudice  In  tbls 
case  of  the  defecdant,  and  he  aska  the  court, 
after  examining  this  bill,  to  allow  the  same 
aud  order  It  filed  as  a  part  of  the  record  in 
this  case,  which  Is  here  now  done. 

"Approved  and  ordered  filed  as  a  part  of 
the  record  In  this  cause,  with  this  explana- 
tion: *I  have  no  recollection  of  any  refer- 
ence being  made  to  a  former  trlaLof  the  case 
in  Potter  county,  except  that  the  counsel  for 
defendant,  on  cross-examination  of  the  wit- 
ness, Annie  Womack,  asked  her  something 
about  her  testimony  on  the  trial  of  this  case 
In  Amarlllo,  immediately  after  the  objection 
was  made  as  set  out  in  the  bill.  The  court 
in  very  forcefal  and  emphatic  language  with- 
drew the  matter  from  the  Jury,  aud  directed 
them  not  to  consider  the  question  and  an- 
swer of  the  defendant  for  any  purpose.  The 
remarks  In  the  bill  as  to  the  purpose  and  de- 
llbcrateneas  of  the  district  attorney  in  ask- 
ing the  question,  I  think,  is  more  the  Imag- 
ination of  defendant's  counsel  In  preparing 
the  bill  than  the  facts  would  admit  I  do 
not  think  the  question  was  asked  for  the 
purpose  of  prejudicing  the  jury  against  de- 
fendant, and  I  do  not  think  that  it  had  one 
particle  of  effect  on  them.  It  was  merely  a 
slip  of  the  district  attorney.' " 

While  the  court's  explanation  modifies  to 
some  extent  the  statement  contained  In  the 
bill  Itself,  we  think  these  facts  undoubtedly 
appear,  considering  both  the  bill  Itself  and 
the  court's  explanation:  First,  that  there 
was  aud  bad  been  a  reference  or  references 
made  to  a  former  trial  of  appellant  on  tbls 
same  charge ;  second  (pretermitting  any  dis- 
cussion as  to  whether  purposeful  or  deliber- 
ate), the  question  itself  assumed  and  implies, 
of  necessity  and  by  obvious  Inference,  that 
there  had  been  another  trial  of  the  case,  at 
which  appellant  would  have  been  permitted, 
as  be  had  the  opportunity,  to  testify ;  third, 
tbat  proof  was  made  by  the  state  that  he 
had  not  testified,  except  upon  the  trial  then 
In  progress;  fourth,  that  these  proceedings 
were  had  over  the  protest  of  appellant's 
counsel ;  and,  fifth,  that  the  court,  as  stated, 
In  forceful  and  emphatic  language  withdrew 
tbe  matter  from  the  jury,  and  directed  them 
not  to  consider  the  question  and  answer  of 
the  defendant  for  any  purpose.  So  that  the 
question  recurs  whether,  under  these  cir- 
cnmstances.  In  the  absence  of  a  statement 
of  facts,  we  may  aud  should  consider  this 
bill,  and  whether,  so  considered,  the  matters 
referred  to  are  grounds  for  reversal. 

Article  770  of  our  Code  of  Criminal  Pro- 
cedure of  1895  provides  that:  "Any  defend- 
ant In  a  criminal  action  shall  be  permitted 
to  testify  in  his  own  behalf  therein,  but  the 
failure  of  any  defendant  to  so  testify  shall 
not  be  taken  as  a  circumstance  against  him, 
nor  shall  the  same  be  alluded  to  or  comment- 
ed on  by  counsel  In  the  cause."  As  stated  In 
the  recent  case  of  Hare  v.  State,  118  S.  W. 
544:  "It  has  been  uniformly  held  by  this 
conrt  that  this  statute  is  broad  enough  to 


cover,  and  does  cover,  the  proceedings  on  a 
former  trial.  From  this  ruling  there  has 
been  no  exception  in  the  cases,  and  we  have 
no  doubt  that  this  is  a  correct  construction 
of  the  statute.  See  Richardson  v.  State,  33 
Tex.  Cr.  R.  519,  27  S.  W.  139;  Dorrs  v. 
State,  40  S.  W.  311;  Bradbum  v.  State,  43 
Tex.  Cr.  R.  300,  65  S.  W.  619;  Pryse  v. 
State,  64  Tex.  Cr.  R.  523,  113  S.  W.  938; 
Wllklns  V.  State,  33  Tex.  Cr.  R.  320,  26  S. 
W.  409 ;  Templeton  v.  People,  27  Mich.  501 ; 
Miller  V.  State,  45  Tex.  Cr.  B.  517,  78  S.  W. 
511."  In  most  of  the  cases  where  this  mat- 
ter has  arisen  there  was  a  statement  of  facts 
in  the  record.  However,  in  the  case  of  Hare 
V.  State,  supra,  there  was  no  statement  of 
facts.  Notwithstanding  this  fact,  we  there 
said:  "Nor  can  we  accede  to  the  suggestion 
that,  because  there  Is  no  statement  of  facts 
in  the  record,  appellant  may  not  avail  him- 
self of  this  invasion  of  his  rights.  The  bill 
of  exceptions  contained  in  the  record  states, 
in  general  terms,  tbe  proof  on  the  part  of 
the  state  and  the  nature  and  character  of 
appellant's  defense,  and  is  sufficient  to  Illus- 
trate the  contention  of  the  respective  parties, 
and  Is,  as  we  believe,  rather  to  l>e  commend- 
ed than  condemned.  It  Is  the  rule  of  this 
court,  settled  beyond  dispute,  that  tbe  statute 
above  quoted  Is  mandatory.  Such,  also,  is 
the  rule  in  other  tribunals.  It  is  thus  stat- 
ed in  12  Cyc.  p.  576:  'A  Statute  which  pro- 
vides that  the  neglect  or  refusal  of  the  accus- 
ed to  testify  shall  not  be  commented  up9n 
by  the  prosecuting  attorney  is  usually  man- 
datory.' " 

We  may,  by  analogy,  be  aided  in  the  set- 
tlement of  this  question  by  the  decisions  of 
this  tribunal  in  cases  where  charges  of  the 
court  have  been  considered  in  the  absence  of 
statement  of  facts.  It  is  usually  a  well-set- 
tled rule  that  in  the  absence  of  a  statement 
of  the  facts,  if  the  charge  is  applicable  to 
any  state  of  facts  that  might  be  made  by 
testimony  under  the  allegations  of  tbe  indict- 
ment, this  court  will  assume  that  the  court 
below  submitted  to  the  jury  the  law  of  the 
case,  and  all  the  law  required  by  the  tes- 
timony on  any  portion  of  same.  Wright  v. 
State,  37  Tex.  Cr.  R.  146,  38  S.  W.  1004; 
Jones  V.  State,  34  Tex.  Cr.  R.  042,  31  S.  W. 
G44;  Bell  v.  State,  33  Tex.  Cr.  R.  163,  25 
S.  W.  769;  Hall  v.  State,  33  Tex.  Cr.  R. 
537,  28  S.  W.  200;  Yawn  v.  State,  37  Tex. 
Cr.  R.  205,  38  S.  W.  785,  39  S.  W.  105 ;  Thur- 
man  v.  State,  37  Tex.  Cr.  R.  646,  40  S.  W. 
795 ;  Mootry  &  Roily  v.  State,  35  Tex.  Cr.  R. 
450,  33  S.  W.  877,  34  S.  W.  126 ;  Stinnett  v. 
State,  32  Tex.  Cr.  R.  526,  24  8.  W.  908;  Hol- 
land V.  State,  31  Tex.  Cr.  R.  345,  20  S.  W.  750 ; 
Alstrop  V.  State,  31  Tex.  Cr.  R.  467,  20  S.  W. 
989;  Johnson  v.  State,  29  Tex.  App.  210,  15 
S.  W.  205 ;  Lynn  v.  State,  28  Tex.  App.  515, 
13  S.  W.  807.  This  rule  is  based  evidently 
on  the  proj'wsltlon  and  principle  that  in  aid 
of  the  judgment  of  the  court,  the  facts  not 
appearing,  it  will  be  assumed  that  the  court 
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cbarged  the  Jary  the  law  applicable  to  the 
facts  which  might  under  the  charge  have 
been  admitted.  There  Is.  however,  an  excep- 
tion to  this  rale,  and  it  is  thus  expressed  by 
Judge  Hurt  In  the  case  of  Bryant  y.  State, 
35  Tex.  Cr.  B.  394,  33  S.  W.  978,  36  S.  W.  79 : 
"In  passing  npon  the  charge  of  the  court, 
the  rule  is  that,  If  the  charge  as  given  was 
applicable  to  any  state  of  facts,  we  must 
hold  it  sufficient,  in  the  absence  of  a  state- 
ment of  facts,  nnless  it  contains  an  expres- 
sion of  the  court  as  to  the  credibility  of  the 
witness  or  the  weight  to  be  given  to  the  tes- 
timony, or  unless  it  sums  up  the  testimony 
or  contains  something  which  is  calculated  to 
arouse  the  passions  and  prejudice  of  the  jury 
against  the  accused."  So  It  is  held  ordi- 
narily that  a  bill  of  exceptions.  In  the  ab- 
sence of  a  statement  of  facts,  must  show  up- 
on Its  face  that  it  contains  all  of  the  evi- 
dence introduced  on  the  trial  In  regard  to 
the  matter  complained  of.  This  rule  Is  well 
Illustrated  and  stated  in  the  case  of  Suit  v. 
State,  30  Tex.  App.  323,  17  S.  W.  460,  where 
Judge  Davidson  uses  this  language:  "A  bill 
of  exceptions  should  be  full  and  explicit  In 
Its  allegations,  that  the  matters  presented  for 
revision  may  be  comprehensible  without  re- 
course to  Inference,  and  Its  statements  must 
be  so  full  and  certain  that  In  and  of  Itself 
It  will  disclose  all  that  Is  necessary  to  man- 
ifest the  supposed  error.  WlUson's  Cr.  St. 
art.  2368.  In  the  absence  of  a  statement  of 
facts,  the  rule  Is,  the  appellate  court  will 
only  consider  errors  of  a  fundamental  na- 
ture, and  it  will  be  presumed  that  all  the 
material  allegations  contained  in  the  Indict- 
ment were  proved  by  competent  and  suffi- 
cient evidence,  and  only  such  bills  of  excep- 
tion will  be  considered  as  can  be  determin- 
ed without  a  full  knowledge  of  all  the  evi- 
dence In  the  case." 

Applying  these  well-settled  principles  to 
the  case  at  bar,  we  have  this  condition: 
Here  is  a  defendant  being  prosecuted  on  a 
charge  of  rape  of  a  woman  under  the  age  of 
consent.  There  had  been  sometime  a  for- 
mer trial  of  the  case.  On  that  trial  appel- 
lant had  not  testified.  On  the  trial  from 
which  this  appeal  results  he  did  testify. 
While,  In  the  absence  of  a  statement  of 
facts,  we  do  not  know  Judicially  what  his 
testimony  was,  we  must  assume  that  it  re- 
lated to  the  charge,  and  that  it  Is  of  a 
character  which  went  to  either  a  denial  of 
the  charge  or  possibly  of  a  character  which 
might  have  mitigated  the  punishment;  oth- 
erwise, no  testimony  from  him  would  have 
been  admissible  at  all — that  is  to  say,  that  no 
court  would  permit  testimony  by  a  witness, 
unless  same  had  some  relation  to  and  was 
material,  either  as  a  defense  of  the  charge 
or  In  mitigation  of  the  punishment  To  sus- 
tain appellant's  position,  we  must,  of  course, 
hold  that  the   statute  Is   mandatory,   and, 


where  proof  Is  made  that  appellant  did  not 
testify  on  the  former  trial,  that  under  any 
state  of  case  made  by  the  evidence  this  ac- 
tion was  erroneous.  This,  we  believe,  to  be 
a  correct  legal  principle:  That  in  no  case, 
where  a  plea  of  not  guilty  is  entered.  It  is 
ever  competent  at  any  time  or  under  any 
circumstances  to  make  proof  that  appellant 
did  not  testify,  or  that  he  had  failed  to  tes- 
tify, on  a  former  trial  of  his  case.  This 
was  permitted  in  this  case  In  the  face  of  the 
statute. 

While  it  is  true  the  court  Instructed  the 
jury  to  disregard  such  proof  and  pay  no  at- 
tention to  It,  we  do  not  think  for  such  a 
grave  Invasion  of  appellant's  rights  we  could 
or  should  under  any  circumstances  affirm  the 
judgment  of  conviction  against  him,  when 
that  had  been  permitted  which  the  law  says 
shall  not  be  done.  If  we  should  hold  that, 
because  the  court  withdrew  the  matter  from 
the  jury,  the  error  Is  cured,  then  In  every 
case  In  which  any  party  Is  tried  In  this  state 
such  proof  could  be  made  and  the  error  cur- 
ed by  Instruction  of  the  court  not  to  regard 
same.  To  hold  this  would  be  to  nullify  the 
statute  and  to  deny  litigants  Its  benefit  It 
Is  unimportant.  In  our  opinion,  whether  In 
this  case  the  question  was  asked  purposely 
by  the  district  attorney,  knowing  same  to  be 
improper,  with  a  view  of  embarrassing  de- 
fendant, or  whether  inconsiderately  pro- 
pounded, without  having  in  mind  'he  fearful 
consequences  and  results  to  appellant  in  so 
doing.  It  Is  the  proof  and  reference  which 
the  law  condemns.  We  think,  for  this  er- 
ror, even  In  the  absence  of  a  statement  of 
facts,  the  case  should  be  reversed,  because 
under  any  conceivable  statement  of  facts. 
short  of  an  admission  of  guilt,  such  proof 
and  reference  were  inadmissible,  and  must 
under  all  the  decisions  be  treated  as  harm- 
ful. 

For  this  error  the  judgment  Is  reversed, 
and  the  cause  Is  remanded. 


MISSOURI.  K.  &  T.  RY.  CO.  OF  TEXAS  t. 
CUMBY  MERCANTILE  &  LUMBER  CO. 

(Court  of  Civil   Appeals  of  Texas.     Nov.   1& 
1909.) 

Cabbiebs   (I    134*)  —  Fbbight— Actions   Foa 
Loss— Peoof— Receipt    of    Goons— Neces- 

SITT. 

In  absence  of  proof  that  the  carrier  receiv- 
ed for  transportation  the  goods  claimed  to  be 
lost  and  damaged,  a  jud);ment  against  the  car- 
rier in  an  action  for  damages  for  loss  and  dam> 
nge  in  transit  is  not  sustained  by  evidence. 

[E}d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  08S;   Dec.  Dig.  |  134.*] 

Appeal  from  Hopkins  County  Court;  F.  W. 
Patterson,  Judge. 

Action  by  the  Cumby  Mercantile  &  lAim- 
ber  Company  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas.    From  a 
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Judgment  for  plaintiff,   defendant   appeals. 
Reversed  and  remanded. 

Coke,  MUler  &  Ck>ke  and  L.  L.  Wood,  for 
appellant 

LEVY,  J.  The  suit  was  for  damages,  for 
loss  and  damage  to  certain  articles  claimed 
to  bave  occurred  in  transit.  Appellant  con- 
tends, for  error,  that  the  evidence  falls  to 
show  that  the  appellant  railway  company 
ever  received  for  transportation,  and  lost  or 
damaged,  the  articles  claimed  to  be  lost  or 
damaged.  The  statement  of  facts  in  the  rec- 
ord fully  supports,  we  think,  the  contention 
of  appsellant  In  this  respect.  In  the  absence 
of  such  proof,  the  judgment  rendered  Is  not 
supported  by  evidence,  and  must  be  reversed. 

The  case  Is  ordered  reversed  and  re- 
manded. 


INTERNATIONAL  &  G.  N.  R.  CX).  v.  HOOD. 

(Court  of  Civil  Appeals  of  Texas.     Nov.   13, 

1909.) 

1.  Oabbieks  (8  384*)— Actions  fob  Ejection 
OF    Passenger  — iNSTBucnoNS  — Evidence 

TO   SUST&IN. 

In  a  suit  to  recover  for  the  ejection  of  a 
passenger,  error  was  assigned  as  to  the  refusal 
of  a  portion  of  a  charge  that  plaintiff  had  no 
right  to  demand  that  the  train  be  run  back  to 
the  station  to  enable  her  to  get  her  ticket  which 
she  left  without  any  fault  of  defendant.  Held 
that,  conceding  that  the  assignment  included  a 
refused  request  by  her,  shown  in  evidence,  to 
stop  the  train  to  enable  her  to  ^o  back  and  get 
her  ticket,  there  was  no  material  error  in  re- 
fusing such  portion  of  the  charge,  there  being 
no  evidence  showing  she  had  the  right  to  de- 
mand that  the  train  be  stopped  for  such  pur^ 
pose,  nor  that  such  contention  was  made  at 
the  trial. 

[EW.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  i  384.*] 

2.  Tbial  (J  260*)— INSTBTJCTIONS— Deniai.  of 
Requests. 

In  a  suit  for  putting  a  passenger  off  a 
train  at  a  distance,  at  an  improper  place,  after 
the  conductor  had  been  requested  to  let  her 
and  her  mother,  who  accompanied  her,  off  near 
the  station,  on  discovering  that  they  did  not 
have  tickets,  there  was  no  error  in  refusing  de- 
fendant's request  to  charge  that  if  at  or  about 
the  place  where  she  disembarked  she  or  her 
mother  requested  to  be  let  off,  and  that  in  put- 
ting them  off  the  conductor  used  ordinary  care, 
plaintiff  could  not  recover,  as  it  was  snfficient- 
fy  covered  by  the  court's  main  charge  that  if 
she  requested  him  to  stop  the  train  so  that  she 
might  get  off,  and  he  caused  it  to  stop  as 
promptly  as  he  reasonably  could,  she  could  not 
recover,  though  it  stopped  in  an  inconvenient 
place,  but,  if  he  disregarded  her  request  after 
going  a  considerable  distance  beyond  where  it 
could  have  been  safely  stopped  in  the  exercise 
of  ordinary  care,  after  receiving  her  request, 
and  of  his  own  accord,  in  a  manifestly  improp- 
er place  for  her  to  alight,  he  could  not  attri- 
bute the  stopping  to  her  request,  and  further 
that,  if  he  stopped  the  train  on  her  request,  she 
could  not  recover,  and  that,  if  he  did  not  stop 
it  at  her  request,  defendant  was  not  liable  if 
he  was  not  wanting  in  ordinary  care  in  choos- 
ing the  place  to  stop. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  6.'51-&59;    Dec.  Dig.  {  260.*] 


3.  Cabbiebs  (J  382*)— Ejection  of  Passen- 

GEBS— EXCESSIVE  Damages  fob  Ejectment. 

Evidence    held   insufficient    to   authorize    a 

verdict  of  $1,250  for  the  ejectment  of  a  female 

passenger  from  a  train. 
[Ed.    Note.— For    other   cases,    see    Carriers. 

Cent.  Dig.  i  1490;   Dec.  Dig.  f  382.*] 

Appeal  from  District  Court,  Navarro  Coun- 
ty ;   L.  B.  Cobb,  Judge. 

Action  by  T.  J.  Hood,  as  next  friend  of 
Alma  Hood,  against  the  International  ft 
Great  Northern  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed  on  condition  that  a  remittitur  be 
entered  in  a  certain  sum. 

King  &  Morris  and  Baker  &  Baker,  for  ap- 
pellant.   Richard  Mays,  for  appellee. 

TALBOT,  J.  T.  J.  Hood,  the  father  of 
Alma  Hood,  a  minor,  brought  this  suit,  as 
her  next  friend,  against  the  International  & 
Great  Northern  Railroad  Company  to  recover 
damages  sustained  by  Alma  in  an  ejection 
by  the  railroad  company's  servants  from  one 
of  its  passenger  trains.  It  is  alleged,  in  sub- 
stance, that  appellee  purchased  from  appel- 
lant's agent  at  Mertens  on  or  about  the  7tb 
day  of  March,  1907,  two  round-trip  tickets 
to  Leroy ;  that  one  of  said  tickets  was  pur- 
chased for  the  said  Alma  Hood  and  the  other 
for  her  mother ;  that  Alma  and  her  mother, 
upon  the  purchase  of  said  tickets,  took  pas- 
sage on  appellant's  south-bound  passenger 
train,  and  that,  when  they  arrived  at  Leroy, 
they  left  the  train  and  visited  relatives  liv- 
ing several  miles  in  the  country ;  that  on  or 
about  March  10, 1907,  they  returned  to  Leroy, 
and  there  boarded  one  of  appellant's  passen- 
ger trains  to  return  to  Mertens;  that,  after 
getting  aboard  of  the  train,  they  discovered 
they  had  left  their  return  trip  tickets  in  the 
wagon  in  which  they  bad  ridden  to  Leroy; 
that  after  the  train  left  Leroy,  and  when 
only  a  very  short  distance  therefrom,  the 
conductor  came  into  the  coach  In  which  Alma 
Hood  and  her  mother  were  seated,  taking  up 
tickets,  and  that  he  was  then  informed  by 
them  that  they  bad  accidentally  left  their 
tickets  on  the  seat  of  the  wagon  at  Leroy, 
and,  having  no  money  with  which  to  pay 
their  fare,  they  requested  the  conductor  to 
stop  the  train  in  order  that  Alma  might  run 
back  and  get  the  tickets,  which  be  declined 
to  do ;  that,  after  said  request  was  declined, 
the  said  Alma  and  her  mother  stated  to  the 
conductor  that  they  were  without  tickets  and 
had  no  money,  and  asked  him  what  he  was 
going  to  do  about  It,  to  which  be  replied  in 
a  gruff  manner  that  he  was  going  to  put  them 
off  the  train ;  that  the  conductor  did  not 
stop  the  train  at  this  time,  but  went  to  the 
other  end  of  the  car,  taking  up  tickets,  and 
then  passed  out  of  the  car  and  remained  for 
some  little  time,  during  which  time  the  train 
had  gotten  faster  and  faster  and  under  full 
headway ;  that,  after  the  train  had  run  about 
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a  mile  and  a  half,  the  conductor  returned 
into  the  car  In  which  Alma  and  her  mother 
were  riding,  and  stopped  the  train  and  put 
them  off  In  a  deep  cut ;  that  the  only  assist- 
ance rendered  plaintiff  in  alighting  from  the 
train  was  the  action  of  the  negro  porter  In 
placing  a  footstool  on  the  ground,  which  was 
so  negligently  done  that  It  turned  over  and 
was  not  straightened;  that  at  the  point  where 
plaintiff  was  put  off  there  was  a  de^  ditch; 
that  in  getting  off  the  train  she  had  to  hold 
on  to  the  handle  bar  and  swing  off  until  she 
could  lower  herself  to  a  point  where  she  could 
stand  upon  the  ground,  and  that  so  great  was 
the  distance  from  the  steps  of  the  platform 
of  the  car  to  the  ground  her  lower  limbs  were 
necessarily  and  unavoidably  exposed  to  the 
view  of  the  porter  and  conductor,  in  conse- 
quence of  which  she  suffered  shame  and  hu- 
miliation. The  defendant  plead  the  general  Is- 
sue, contributory  negligence  on  the  part  of 
the  plaintiff  In  entering  appellant's  car  with- 
out a  ticlcet,  and  that  she  got  off  the  train 
voluntarily;  that  appellant  did  not  know 
that  plaintiff  had  entered  its  car  without  a 
ticket  until  its  conductor  approached  her  to 
take  up  her  ticket,  and,  upon  ascertaining 
that  she  did  not  have  one,  asked  her  her  de- 
'slre,  whereupon  she  requested  that  she  be 
allowed  to  get  off,  which  request  was  com- 
plied with  as  soon  as  the  train  could  be  stop- 
I)ed.  A  jury  trial  resulted  in  a  verdict  and 
Judgment  in  favor  of  plaintiff  for  the  sum 
of  $l,2o0,  and  the  appellant  appealed. 

Appellant  requested  thfe  trial  court  to 
charge  the  Jury  as  follows:  "You  are  in- 
structed that,  If  you  believe  from  the  evi- 
dence that  plaintiff  got  on  this  train  with- 
out a  valid  ticket  entitling  her  to  travel  on 
said  train,  then  and  In  that  event  the  com- 
pany would  be  authorized  to  eject  the  plain- 
tiff in  such  manner  as  not  to  endanger  her 
safety  and  with  the  force  that  a  person  of 
ordinary  prudence  and  care  would  exercise 
under  like  or  similar  circumstances.  Tou 
are  further  instructed  that  the  plaintiff 
would  have  no  right  to  demand  of  the  de- 
fendant to  put  her  off  at  any  other  place  than 
a  regular  station  or  stopping  place,  nor  to 
demand  that  the  train  be  run  back  to  the 
station  to  enable  her  to  get  her  ticket,  which 
she  had  left  without  any  fault  of  the  railway 
company."  This  charge  was  refused,  and 
Its  refusal  Is  assigned  as  error.  The  only 
proposition  accompanying  the  assignment  Is 
that  "the  plaintiff  bad  no  right  to  demand 
of  the  defendant  that  the  train  be  run  back 
to  the  station  to  enable  her  to  get  her  tick- 
et, which  she  had  left,  without  any  fault 
of  the  railway  company,  because  Alma 
Hood's  evidence  shows  that  she  asked  the 
conductor  to  stop  the  train  and  let  her  go 
back  and  get  her  ticket,  and  the  appellant 
had  the  right  to  have  the  law  applied  to  this 
evidence  so  that  the  Jury  could  not  blame 
the  appellant  or  be  prejudiced  against  it  for 
not  stopping  the  train  and  allowing  her  to 


get  off  and  get  her  ticket."  As  will  be  noted, 
the  only  error  charged  and  complained  of  Is 
the  court's  refusal  to  give  the  latter  portion 
of  the  charge  quoted  to  the  effect  that  "the 
plaintiff  had  no  right  to  demand  of  the  de- 
fendant that  the  train  be  run  back  to  the 
station  to  enable  her  to  get  her  ticket,  which 
she  had  left  without  any  fault  of  the  railway 
company."  Whether  the  failure  to  give  that 
particular  portion  of  the  charge  was  error 
is  therefore  the  only  question  raised  by  the 
assignment.  No  evidence  is  pointed  out  by 
appellant  calling  for  or  authorizing  the  giv- 
ing of  such  an  instruction.  The  evidence  cit- 
ed in  support  of  this  assignment,  under  the 
statement  required  by  the  rules  to  be'  made. 
Is  that  Alma  Hood  testified :  "I  simply  asked 
him  [the  conductor]  to  stop  the  train,  and 
let  me  go  back  and  get  my  tickets  and  money, 
and  he  wouldn't  do  that"  Under  the  head 
of  "remarks"  counsel  say:  "The  undiluted 
evidence  in  this  case  shows  that  the  plaintiff, 
accompanied  by  her  mother,  entered  the  ap- 
pellant's coach  without  a  ticket,  having  left 
the  same  on  the  seat  of  a  wagon  at  the  de- 
pot, and  that  they  requested  that  the  con- 
ductor stop  the  train  and  allow  them  to  get 
off  and  get  their  tickets."  A  demand  that 
the  train  be  run  back  to  the  station  to  en- 
able plaintiff  to  get  her  ticket  Is  a  materially 
different  proposition  to  a  simple  request  that 
the  conductor  stop  the  train  and  let  plaintiff 
go  back  and  get  her  ticket.  But,  If  it  should 
be  conceded  that  the  assignment  or  proposi- 
tion was  broad  enough  to  include  the  request 
that  the  train  be  stopped  to  enable  her  to  go 
back  to  Leroy  and  get  her  ticket,  still  vce 
think  there  was  no  material  error  in  refusing 
the  Instruction  asked.  There  was  no  evidence 
offered  with  the  view  of  showing  that  plain- 
tiff had  the  right  to  demand  that  the  train 
be  stopped,  and  she  allowed  to  go  back  to  the 
station  and  get  her  ticket;  nor  do  we  find 
anything  in  the  record  indicating  that  any 
such  contention  was  made  by  plaintiff  during 
the  trial  of  the  case.  It  Is  not  at  all  likely, 
we  think,  that  the  Jury  may  have  concluded 
from  the  simple  request  of  plaintiff  that 
the  train  be  stopped  to  enable  her  to  go  back 
and  get  her  ticket,  that  It  was  appellant's 
duty  to  grant  the  request,  and  that  they  were 
Influenced  thereby  In  rendering  the  verdict 
they  did. 

Complaint  Is  made  of  the  court's  refusal 
to  give  the  following  charge  requested  by  ap- 
pellant, to  wit:  "If  you  believe  from  the  ev- 
idence In  this  case  that  at  or  about  the  place 
where  plalntiCTs  daughter  disembarked  from 
said  train;  that  plaintiff's  daughter  or  her 
mother,  who  accompanied  her,  requested  the 
conductor  to  let  them  off  at  said  place,  and 
that  In  putting  them  off  of  said  train  the  con- 
ductor used  ordinary  care  (that  Is,  such  care 
as  an  ordinarily  prudent  person  would  ex- 
ercise under  such  or  similar  circumstances), 
you  are  Instructed  that  the  plaintiff  cannot 
recover  in  this  case."    There  was  no  error 
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In  refaslng  this  charge  because  It  was  suffl- 
ciently  covered  by  the  court's  main  charge. 
Touching  this  issue,  the  court  Instructed  the 
Jury:  "That  If  plaintiff  requested  the  con- 
ductor to  stop  the  train,  so  that  she  might 
get  off,  and  he  complied  with  her  request, 
and  caused  the  train  to  be  stopped  as  prompt- 
ly as  he  reasonably  and  properly  could,  then 
she  could  not  recover,  though  the  train  did 
stop  in  an  Inconvenient  place  for  alighting. 
But  if  the  conductor  disregarded  her  re- 
quest to  stop  the  train,  and  after  going  a 
very  considerable  distance  beyond  where  ttie 
train  could  have  been  properly  and  safely 
stopped,  in  the  exercise  of  ordinary  care, 
after  receiving  her  request,  and  of  his  own 
motion  stopped  the  train  in  a  manifestly 
improper  place  for  her  to  alight,  he  could  not 
properly  attribute  the  stopping  to  her  re- 
quest" He  further  charged  that.  If  the  con- 
ductor stopped  the  train  on  plaintUTs  re- 
quest, she  could  not  recover ;  that,  if  he  did 
not  stop  the  train  at  her  request,  yet,  If 
he  was  not  wanting  in  ordinary  care  (ordi- 
nary care  being  defined)  in  choosing  the  place 
to  stop  the  train,  the  defendant  was  not  lia- 
ble. In  Railway  Co.  v.  Hood,  118  S.  W.  1119, 
a  companion  case  to  the  one  at  bar,  it  was 
held  that  the  refusal  of  a  charge  identical 
with  the  one  under  consideration  and  prac- 
tically under  the  same  state  of  facts  was  not 
error. 

It  Is  assigned  that  the  verdict  of  the  Jury 
is  excessive,  and  we  think  the  assignment 
well  taken.  The  only  element  of  damage  sub- 
mitted by  the  court's  charge  was  the  alleged 
shame  and  anguish  of  mind  suffered  by  Alma 
Hood  by  reason  of  the  exposure  of  her  lower 
limbs  while  getting  off  of  appellant's  train. 
The  testimony  of  Alma  Hood,  who  will  here- 
after be  referred  to  as  plaintiff,  and  that  of 
her  mother,  is  the  principal  and  material 
testimony  upon  the  question.  She  testified, 
so  far  as  we  deem  it  necessary  to  state,  as 
follows:  "When  the  train  stopped  and  he 
told  us  to  come  on  and  get  off,  neither  the 
conductor  nor  the  porter  rendered  us  any  as- 
sistance whatever.  Neither  the  porter  nor 
the  conductor  took  my  suit  case  or  valise  to 
take  it  off  for  me.  We  took  them  ourselves. 
When  we  walked  out  of  the  car  and  got  down 
on  the  steps  to  get  off,  the  conductor  was 
standing  on  the  platform  of  the  train,  and  the 
porter  was  standing  out  on  a  little  knoll 
against  the  embankment.  In  getting  off,  nei- 
ther the  porter  nor  conductor  assisted  us.  We 
had  a  suit  case  and  a  little  box.  I  was  carry- 
ing the  suit  case  and  mamma  was  carrying 
the  box.  It  was  a  little  pasteboard  twx.  Nei- 
ther the  porter  nor  the  conductor  offered  to 
take  the  suit  case  from  my  hands  as  I  was 
getting  off.  I  held  It  In  my  hand  and  swung 
down  with  the  other  band.  They  put  a  foot- 
stool for  us  to  step  on  in  getting  off  the  train, 
but  It  had  fallen  down  and  was  down  on  one 
side.  They  did  not  stand  it  up  when  they  saw 
it  had  fallen  down.   There  was  a  ditch  on  the 


side  of  the  track  where  we  got  off,  a  deep 
ditch.  The  stool  had  fallen  over,  and,  in 
order  to  strike  the  bottom  in  swinging  off 
the  steps,  I  had  to  hold  my  suit  case  In  one 
hand  and  hold  the  handle  bar  with  the  oth- 
er and  swing  off,  and  I  Just  could  reach  the 
stool  with  my  toes  while  hanging  to  the 
handle  bar.  This  negro  porter  was  standing 
over  on  a  sort  of  knoll  on  the  side  of  the  em- 
bankment opposite  to  where  I  got  off,  and 
the  conductor  was  standing  up  on  the  plat- 
form. In  my  effort  to  get  off  there,  I  think 
I  exposed  some  of  my  person.  I  do  not  re- 
member whether  the  wind  was  blowing 
through  that  cut  or  not  I  was  embarrassed 
by  having  to  stretch  down  there  that  far,  and 
I  felt  ashamed  because  I  thought  my  lower 
limbs  were  exposed  to  the  porter  standing  on 
the  knoll.  The  reason  I  thought  my  lower 
limbs  were  exposed  to  the  gaze  of  that  negro 
porter  was  because  I  had  to  stretch  down  so 
far.  I  felt  like  they  were  any  way.  They 
felt  to  me  as  if  they  were  exposed.  While 
we  were  getting  off,  and  while  the  train  was 
moving  off  and  leaving  us  there,  I  saw  the 
passengers  on  the  train  looking  out  to  see 
what  was  going  on.  This  place  where  they 
put  us  off  was  not  in  sight  of  the  depot 
When  we  got  back  to  the  depot  we  found 
our  purse  and  tickets.  We  staid  at  the  depot 
a  little  while,  and  then  went  to  the  boarding 
house,  which  was  about  500  yards  from  the 
depot  *I  don't  know  exactly  what  time  we 
got  away  from  Leroy.  It  was  late  that 
evening.  We  used  the  same  tickets.  My 
father  met  us  at  Mertens.  ♦  •  •  I  did 
not  request  him  to  stop  the  train  to  that  deep 
cut  and  voluntarily  get  off.  I  got  off  the 
train  because  he  told  us  to  get  off.  The 
conductor's  manner  towards  us  was  very 
crabbed."  Mrs.  T.  J.  Hood  testified  sub- 
stantially as  did  the  plaintiff,  her  daughter, 
and  that  the  conductor  in  telling  them  that 
he  would  not  stop  the  train  for  Alma  to  go 
back  to  the  station  to  get  their  tickets  spoke 
In  a  gruff  sort  of  way;  that  all  he  spoke 
was  In  a  very  gruff  way;  that  when  her 
daughter  was  getting  off  the  train,  she  ex- 
posed her  lower  limbs.  This  evidence  does 
not  show  any  injury  whatever  to  the  plain- 
tiff, Alma  Hood,  in  consequence  of  her  ejec- 
tion from  appellant's  train,  except  the  shame, 
humiliation,  and  mental  distress  resulting 
from  the  exposure  of  her  lower  limbs  to 
view  in  alighting  from  said  train.  The 
shame  and  humiliation  experienced  was  due 
according  to  her  own  testimony  to  the  fact 
that  her  lower  Ilmlm  were  exposed  to  the 
gaze  of  the  negro  porter  of  the  train.  She 
says:  "I  was  embarrassed  by  having  to 
stretch  down  there  that  far,  and  felt  asham- 
ed because  I  thought  my  lower  limbs  were 
exposed  to  the  porter  standing  on  the 
knoll."  We  regard  the  evidence  clearly  in- 
sufficient to  authorize  the  verdict  of  $1,250 
returned  by  the  Jury  and  upon  which  Judg- 
ment was  entered.    Therefore,  unless  the  ap- 
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pellee  ahatl  enter  a  remtttitur  In  the  sam  of 
$750,  the  Judgment  of  the  court  below  will 
be  reversed  and  the  cause  remanded  for  a 
new  trial.  The  evidence  was  sutBclent  to 
show  negligence  and  liability  on  the  part  of 
the  appellant,  and  that  a  judgment  for  $600 
Is  not  excessive.  If,  therefore,  the  remittitur 
above  suggested  U  entered  within  16  days, 
the  Judgment  for  $500  will  be  affirmed. 


ALEXANDER  v.  ST.  LOUIS  SOUTHWEST- 
ERN RY.  CO.  OF  TEXAS. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  6,  1900. 
Rehearing  Denied  Nov.  27,  1909.) 

1.  Trespass  (|  67*)  —  Intdbibb  Caused  bt 
Feight— Question  fob  Jubt. 

In  an  action  ajrainst  a  railroad  company  for 
injury  to  plaintiffs  wife  caused  by  the  com- 
pany's agents  going  upon  his  premises  in  the 
nighttime,  while  plaintiff  was  absent,  in  dis- 
charge of  their  duty,  and  causing  her  fright  and 
humiliation,  where  the  evidence  tended  to  show 
that  plaintifiF  had  been  accused  of  taking  defend- 
ant's property,  and  that  the  visit  of  defendant's 
agents  was  made  to  secure  evidence  against 
plaintiff,  and  that  the  wife  was  so  frightened 
that  she  fainted  and  remained  unconscious  for  a 
considerable  time,  had  suffered  from  "drawing" 
of  the  nerves,  and  had  since  been  unable  to 
perform  her  household  duties,  it  was  error  to 
direct  a  verdict  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  {  150;  Dec.  Dig.  i  67.*] 

2.  oobporations  (§  433*)  —  torts  —  ^cts  of 
Corporate  Agents — Scope  of  Emplovment 
— Question  fob  Jury. 

Where  the  evidence  showed  a  trespass  on 
the  part  of  defendant  corporation's  agents  in 
seeking  evidence  against  plaintiff  accused  by  de- 
fendant of  having  stolen  its  property,  whether 
thie  agents  were  acting  within  the  line  of  their 
duty  should  have  been  left  to  the  jury,  though 
there  was  no  direct  evidence  that  defendant  bad 
authorized  the  trespass. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  1706,  1719,  1738,  1744;  Dea  Dig. 
i  433.*  J 

3.  Daicaoes  (I  206*)— Injuries  from  Fbioht 
— Cause  of  injury— Question  for  ,Tuby. 

Where  plaintiff  claims  that  bodily  injury 
resulted  to  his  wife  from  fright  caused  by  a 
willful  trespass  by  defendant,  It  should  be  left 
to  the  jury  to  determine  whether  the  shock  and 
results  were  proximately  caused  by  defendant's 
acts,  and  whether  the  injury  should  have  been 
foreseen  as  a  natural  and  probable  consequence 
of  such  acts. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  54;    Dec.  Dig.  $  208.*] 

4.  Trial  (J  139*)— Province  of  Court  and 
Jury — Direction  of  Verdict. 

Unless  the  evidence  is  so  conclusively  one 
way  that  there  is  no  room  for  reasonable  minds 
to  differ  as  to  the  conclusion  to  be  reached,  the 
trial  judge  should  not  direct  a  verdict. 

[Ed.  Note. — For  other  cases,  gee  Trial,  Cent 
Uig.  i  338 ;   Dec  Dig.  |  139.*] 

Appeal  from  District  Court,  Hill  Coanty; 
W.  C.  Wear,  Judge. 

Action  by  W.  J.  Alexander  against  the  St 
Lonls  Southwestern  Railway  Company  of 
Texas.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Reversed  and  remanded. 


Morrow  &  Smithdeal,  for  appellant  E. 
B.  Perkins,  D.  Upthegrove,  and  Scott,  San- 
ford  &  Ross,  for  appellee. 

RAINEY,  C.  J.  This  Is  a  suit  Instituted 
by  W.  J.  Alexander,  appellant,  against  tlie 
railway  company,  appellee,  to  recover  dam- 
ages for  Injury  to  his  wife  caused  by  the 
railway  company's  agents  In  going  upon  bis 
premises  In  the  nighttime,  while  he  was 
absent,  and  in  the  discharge  of  their  duty, 
and  causing  her  fright  and  humiliation.  De- 
fendant answered  by  general  denial,  and 
specially  that  the  acts  of  Its  servants  In  going 
upon  plaintiff's  premises  were  not  In  per- 
formance of  any  duty  they  owed  defendant, 
but  were  beyond  the  scope  of  their  authority. 
▲  trial  was  had  before  a  Jury,  and  upon  the 
conclusion  of  the  evidence  the  court  gave  a 
peremptory  instmctlon  for  the  defendant, 
and  thereupon  verdict  and  judgment  were 
rendered  accordingly,  from  which  this  appeal 
Is  prosecuted. 

The  evidence  tends  to  show:    That  Alex- 
ander had  been  accused  of  taking  property 
I  from    the    railway    company ;    that    O.    K. 
i  Wheeler,   the   company's   special   agent    and 
I  detective,  whose  duty  it  was  to  investigate 
I  and  look  up  the  evidence  relative  to  Said 
I  charge,  procured  C.  G.  Denman,  the  com- 
j  pany's  station  agent  at  Hillsboro,  and  Roy 
I  Scarbrougb,  an  employe  under  Denman,  to 
assist  him,  and  the  three  went  to  the  resi- 
dence of  said  Alexander  in  the  city  of  Hills- 
boro, at  night,  about  11  or  12  o'clock,  to  se- 
cure a  piece  of  lumber  It  was  charged  Alex- 
ander had  appropriated,  as  evidence  to  sus- 
tain  said   charge.     Alexander    was    not   at 
home  at  the  time,  which  was  known  to  said 
parties;  but  they  knew  Mrs.  Alexander  was 
at  home.     Said  parties  went  into  the  yard 
and  near  the  window  of  the  room  in  which 
plaintiff's  wife  was  at  the  time,  and  there 
was  a  street  light  shining  across  the  yard 
which  rendered  it  easy  for  plaintiff's  wife  to 
see  the  said  parties. 

Plaintiff's  wife  testified  as  follows:  "T  am 
acquainted  with  O.  K.  Wheeler.  1  under- 
stand that  he  is  detective  with  the  railv,-ay 
company  of  the  defendant  I  remember  the 
occasion  when  some  men  about  the  1st  day 
of  May  this  year  at  night  came  Into  my  yard 
one  night  I  remember  the  circumstances 
of  their  coming  there.  O.  K.  Wheeler  call- 
ed at  my  house  a  few  days  prior  to  that 
time,  and  then  I  gave  him  a  statement,  and 
in  the  conversation  he  drifted  Into  chickens 
and  was  telling  much  about  Mr.  McDonald's 
chickens,  and  he  went  out  and  called  me, 
and  asked  me  If  I  would  mind  to  show  him 
the  chickens.  I  told  him  I  did  not  mind  It. 
1  did  not  think  at  the  time  he  wanted  me 
to  show  him  chickens.  He  seemed  apparent- 
ly to  be  looking  at  lumber  piled  In  the  yard. 
That  was  In  the  daytime.  He  saw  all  of  the 
piles  of  lumber  that  w^e  there.    He  did  not 
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at  that  tline  mention  the  lumber  at  all.  I 
told  him  that  day  that  my  husband  was  not 
at  home.  I  did  not  say  anything  to  him  as 
to  how  long  I  expected  my  husband  to  be 
away  from  home.  That  was  about  a  week 
before  the  men  came  there  at  night  I  guess 
Mr.  Wheeler  was  out  in  the  yard  about  5  or 
10  minutes  when  he  came  there  around 
through  my  premises.  He  was  in  the  house 
I  guess  30  minutes  or  more.  He  did  not  say 
anj-thlug  to  me  about  the  lumber  on  that 
occasion.  About  a  week  after  that  some- 
body came  to  my  house  about  midnight.  It 
was  Mr.  Wheeler,  C.  6.  Denman,  and  Scar- 
brough.  I  mean  O.  K.  Wheeler,  the  detective 
of  the  company,  and  Denman,  the  local  agent 
of  the  defendant,  and  Mr.  Scarbrough,  who 
was  In  the  employ  of  the  defendant  at  that 
time.  That  was  about  12  o'clock  at  night 
that  they  came  there.  When  I  first  saw 
them  on  my  premises,  they  were  crossing 
to  the  south  side.  I  did  not  recognize  them 
when  I  first  saw  them.  I  was  lying  on  the 
bed.  I  got  up  to  the  window  thinking  I 
"would  get  my  pistol,  and  when  I  got  to  the 
window  1  recognized  Mr.  Wheeler  first  and 
Mr.  Scarbrough  and  Mr.  Denman.  The  light 
shone  across  the  yard,  and  just  as  they  pass- 
ed I  recognized  them,  'and  that  is  when  I 
got  BO  frightened.  I  fainted.  I  don't  know 
how  long  I  was  In  that  condition.  Nobody 
was  with  me  but  Mr.  Gibson  and  my  little 
son,  who  was  in  the  next  room.  No  one  at 
all  was  in  the  room  with  me.  I  don't  know 
how  long  I  remained  in  that  condition;  but 
it  was  day  before  I  could  remember  any- 
thing, and  as  soon  as  I  could  I  got  up  and 
went  out  to  see.  All  three  of  them  were  in 
my  yard.  I  became  so  frightened.  I  did  not 
know  what  they  were  up  to.  I  heard  Mr. 
Alexander  speak  that  they  were  trying  to 
get  some  evidence  against  him,  and  the 
thoughts  of  it  frightened  me.  It  seems  like 
my  heart  gave  down  on  me,  and  I  fell  and 
fainted  away,  and  I  remained  in  that  condi- 
tion I  don't  know  how  long.  I  have  never 
seen  a  well  day  since  that  time.  At  times  I 
have  been  able  and  have  tried  to  get  out,  and 
walked  out  several  times.  Dr.  Buie  ad- 
vised me  to  walk  up  to  his  office  several 
times.  I  went  to  Waco  and  stayed  a  while 
and  rode  out  several  times  while  there,  and 
I  walked  out  every  chance  that  I  felt  like 
going.  I  have  been  to  Hubbard  City  and  to 
Sulphur,  Okl. ;  but  the  spells  continued  to 
come  on  me,  and  I  grow  weaker  all  the  time. 
My  nerves  draw  very  badly.  It  seems  like 
every  nerve  in  my  body  draws,  and  finally 
my  heart  becomes  weak,  and  I  feel  it  failing 
out,  and  I  become  perfectly  unconscious.  I 
have  since  that  time  suffered  with  the  draw- 
ing of  my  nerves.  They  Just  draw ;  every 
nerve  in  my  body  seems  to  draw  at  times. 
The  fact  that  I  saw  these  men  there  at  that 
particular  hour  of  the  night,  and  the  fact 
that  I  heard  what  they  had  charged  my 
hasband  with,  had  the  effect  on  me  mentally 
to  produce  a  very   disagreeable  feeling  of 


mind.  No  one  would  know  what  It  was  un- 
less they  would  pass  through  it  Since  that 
time  I  have  not  been  able  to  perform  my 
household  duties.  I  did  all  my  work  except 
my  washing  up  to  that  time." 

Said  parties  went  upon  said  premises  with- 
out the  consent  of  plaintiff  or  his  wife,  nor 
were  they  possessed  of  any  legal  process  au- 
thorizing such  Invasion. 

Such  being  the  evidence,  was  It  error  In 
the  court  to  instruct  a  verdict?  We  think 
so.  On  the  proposition  of  appellee  that 
said  parties  were  not  acting  within  the  scope 
of  their  authority,  we  think  the  Issue  was 
raised,  and  should  have  been  submitted  to 
the  jury.  The  evidence  shows  a  trespass 
on  the  part  of  said  parties,  and  there  is  no 
evidence  showing  the  company  authorized 
the  commission  of  a  trespass;  but  corpora- 
tions are  responsible  for  damages  resulting 
from  torts  committed  by  agents  while  in  the 
performance  of  a  duty  for  which  they  have 
been  employed.  It  should  have  been  left  to 
the  Jury  to  determine  whether  or  not  the 
said  parties  were  acting  within  the  line  of 
their  duty  in  hunting  up  evidence  to  sustain 
the  charge  against  Alexander. 

The  other  proposition  made  by  appellee  is, 
in  effect  that  the  injury,  if  any,  was  not  the 
result  of  fright  from  fear  of  tiodily  injury, 
but  from  humiliation  at  the  fact  that  the 
parties  were  In  the  premises  searching  for 
evidence  to  sustain  the  charge  of  theft 
against  her  husband.  Our  courts  have  held 
that  an  action  will  lie  for  bodily  Injury  re- 
sulting from  fright  caused  by  the  wrongful 
act  of  another.  Hill  v.  Kimball,  76  Tex.  210, 
13  S.  W.  59,  7  L.  R.  A.  618 ;  Railway  v.  Hay- 
ter,  93  Tex.  239,  54  S.  W.  944,  47  L.  R.  A. 
325,  77  Am.  St  Rep.  856,  and  authorities 
there  cited.  In  the  case  last  cited.  Judge 
Gaines,  speaking  for  the  court,  says:  "We 
conclude  when  a  physical  injury  results  from 
a  fright  or  other  mental  shock,  caused  by  the 
wrongful  act  or  omission  of  another,  the  in- 
jured party  is  entitled  to  recover  his  dam- 
ages, provided  the  act  or  omission  is  the 
proximate  cause  of  the  injury,  and  the  in- 
jury ought,  in  the  light  of  all  the  circum- 
stances, to  have  been  foreseen  as  a  natural 
and  probable  consequence  thereof.  In  our 
opinion,  as  a  general  rule,  these  questions 
should  be  left  to  the  determination  of  the 
jury."  So  In  this  case,  under  all  the  circum- 
stances shown  by  the  evidence,  it  should 
have  been  left  to  the  jury  to  determine 
whether  or  not  the  shock  and  results,  as 
claimed  by  appellant's  wife,  were  proximate- 
ly caused  by  the  acts  of  the  parties,  and 
whether  or  not  the  injury  ought  to  have 
been  foreseen  as  a  natural  and  probable 
consequence  of  such  acts. 

It  is  the  province  of  the  jury  to  determine 
all  questions  of  fact  and,  unless  the  evidence 
is  so  conclusively  one  way  that  there  is  no 
room  for  reasonable  minds  to  differ  as  to 
the  conclusion  to  be  reached,  the  trial  judge 
should  not  direct  a  verdict 
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For  the  error  In  directing  a  verdict,  the 
Judgment  la  reversed,  and  cause  remanded 
for  a  new  trial. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
DUNBAR-t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  G,  1909. 
Rehearing  Denied  Nov.  27,  1909.) 

1.  Cabkiebs  (I  303*)— Cabbiaqe  of  Passer- 

GERS — GABE    RBQUIBED. 

A  carrier  is  charged  with  a  high  degree  of 
care  in  guarding  against  possible  dangers  to  pas- 
sengers and  in  providing  the  safest  means  for 
alighting  which  are  known  and  have  been  tested. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1224 ;   Dec.  Dig.  {  303.*] 

2.  Carbiebs  (§  321*)— Injuries  to  Passenger 

— INSTRTTCTIONS — APPLICATION  TO  CaSE. 

A  charge,  that  a  carrier  was  liable  to  a 
passenger  injured  in  alighting  if  its  failure  to 
provide  a  safe  step  box  was  the  proximate  cause 
of  the  injury,  was  not  erroneous,  though  the  use 
of  the  box  on  a  rough  pavement  was  alleged  as 
the  proximate  cause. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1247,  1404 ;    Dec.  Dig.  §  321.*] 

8.  Trial  (§  260*)— Instructions— Requests. 

Where  the  jury  were  correctly  instructed  in 
tbe  general  charge  and  in  a  special  charge  as  to 
defendant's  duty  to  provide  means  for  use  by 
passengers  in  alighting,  it  was  not  error  to  re- 
fuse another  special  charge  to  the  same  effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  651-659;   Dec.  Dig.  §  260.*] 

4.  Trial  (J  260*)— Instbuctions— Requests. 

Where  a  clause  in  the  general  charge  cor- 
rectly submitted  the  issue  as  to  defendant's  lia- 
bility for  neglect  to  provide  means  for  use  by 
passengers  in  alighting,  a  special  charge  submit- 
ting the  same  issue  was  properly  refused. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  t§  651-659;    Dec.  Dig.  {  260.*] 

5.  Cabriebh  (S  317*)— Carriage  of  Passen- 
GKBS— Action  fob  Injubies— Evidence. 

A  passenger  injured  by  the  upsetting  of  a 
step  box  placed  on  a  rough  pavement  as  the 
means  for  alighting  may  show  that  step  boxes 
used  at  the  station  had  upset  on  other  occasions 
when  passengers  stepped  on  them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $  1297 ;   Dec.  Dig.  i  317.*] 

6.  Dauages  (I  134*)  —  Excessive  Damages  — 
Personal  Injubies. 

Where  a  stout,  healthy  man,  able  to  do  any 
kind  of  work  on  his  farm,  fell  in  alighting  from 
a  train,  and  his  injuries  made  him  unable  to 
do  farmwork,  $10,000  damages  was  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  368,  386-394 ;    Dec.  Dig.  §  131.*] 

Appeal  from  District  Court,  Hunt  County; 
R.  L.  Porter,  Judge. 

Action  by  W.  O.  Dunbar  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

See,  also,  108  S.  W.  500. 

Coke,  Miller  &  Coke  and  Templeton,  Crad- 
dock,  Crosby  &  Dinsmore,  for  appellant.  Ple- 
non  &  Starnes  and  S.  W.  Tenley,  for  ap- 
pellee. 


BOOKHOUT,  J.    This  waa  an  action  for 

damages  for  personal  Injuries  alleged  to 
have  been  sustained  by  the  appellee  In  alight- 
ing from  one  of  the  passenger  trains  of  the 
appellant  at  Greenville,  on  the  14th  day  of 
November,  1905.  It  was  alleged:  That, 
when  said  train  arrived  at  the  station  of 
Greenville,  It  was  dark;  that  said  train  was 
backed  up  to  the  defendant's  station  on  the 
second  track  from  defendant's  passenger  sta- 
tion; that  the  passenger  coach  in  which 
plaintiff  was  riding  was  l>acked  some  dis- 
tance up  said  track  to  and  near  its  said  sta- 
tion house;  that  defendant  and  Its  agents 
had  negligently  failed  to  provide  a  platform 
or  other  safe  means  by  which  its  passengers 
could  alight  In  safety  from  Its  trains;  that 
the  defendant  had  negligently  and  carelessly 
provided  a  brick  pavement  to  be  used  by  its 
passengers  In  alighting  from  its  passenger 
trains,  and  the  said  bride  pavement  was 
negligently  constructed  and  was  rough  and 
uneven,  in  this,  that  the  brick  was  not  placed 
on  a  level,  some  projecting  above,  and  oth- 
ers below  one  another,  making  It  rough  and 
uneven;  that  the  said  pavement  had  not 
been  flushed  with  cement  mortar  so  as  to 
fill  up  the  cracks  and  crevices  between  the 
bricks,  some  places  t>elng  lower  than  others, 
and  would  hold  water,  and  in  the  course  and 
use  of  time  had  t>ecome  in  such  condition 
as  above  descril>cd;  that  the  defendant  and 
its  agents  had  negligently  and  carelessly 
provided  a  small  box  or  footstool,  which  was 
badly  worn  and  wholly  unfit  and  unsafe  for 
the  purpose  for  which  it  was  used,  which  it 
placed  on  said  rough  and  uneven  pavement 
for  plaintiff  and  other  passengers  to  use  and 
step  upon  when  alighting  from  its  trains; 
that  said  Ik)x  was  too  small  to  be  safe  for 
the  purpose  for  which  It  was  used;  that  the 
plaintiff,  while  exercising  due  care  for  his 
own  safety,  stepped  from  the  bottom  step 
of  said  car  onto  the  box  or  footstool  placed 
there  by  defendant,  its  agents  and  servants: 
and  that  by  reason  of  the  defective  twx  and 
rough  and  uneven  pavement  the  box  or  foot- 
stool slipped  and  turned  over,  causing  him 
to  fall  backward  with  great  force  and  vio- 
lence against  the  steps  and  railings  of  the 
said  car  and  Into  the  said  box,  causing  the 
Injuries  alleged. 

Defendant  answered  by  a  general  demur- 
rer, a  number  of  special  exceptions  not  nec- 
essary to  be  here  noted,  a  general  denial,  and 
a  special  plea  of  contributory  negligence,  to 
the  effect  that,  if  the  plaintiff  sustained  any 
injuries  at  all,  they  were  proximately  caus- 
ed and  contributed  to  by  his  own  negligence 
and  want  of  ordinary  care,  that  he  was  neg- 
ligent In  the  manner  in  which  he  stepped 
from  the  platform  of  the  coach,  or  In  the 
manner  in  which  he  stepped  upon  the  foot- 
stool, or  in  placing  his  foot  on  the  said  foot- 
stool or  near  the  edge  or  the  end  thereof. 


•For  other  cases  (ee  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Diss.  1907  to  data,  t  Reporter  Indezea 
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or  that  be  failed  to  look  or  heed  how  or 
where  he  was  stepping  upon  the  footstool, 
knowing  all  the  time  that  the  footstool  was 
being  used  as  a  step  box  between  the  coach 
and  the  pavement  upon  which  it  was  placed. 
There  was  also  a  plea  of  assumed  risk.  A 
trial  before  the  court  with  the  aid  of  a  Jury 
October  8,  1908,  resulted  In  a  verdict  In  fa- 
vor of  the  appellee  for  $10,000,  upon  which 
Judgment  was  duly  entered.  Appellant's  mo- 
tion for  a  new  trial  having  been  overruled. 
It  duly  perfected  Its  appeal  to  this  court 

Conclusions  of  Fact 

The  appellee,  W.  O.  Dunbar,  while  a  pas- 
senger on  the  appellant's  railroad,  was  In- 
jured In  alighting  from  one  of  its  cars  at 
Greenville,  Tex.,  on  or  about  the  14th  day 
of  November,  1903,  by  the  upsetting  of  the 
step  box  or  footstool  furnished  by  appellant 
to  assist  its  passengers  In  alighting  from  Its 
cars  at  Greenville.  The  appellant  was  guilty 
of  negligence  in  falling  to  provide  a  plat- 
form at  Greenville  upon  which  Its  passen- 
gers could  alight  and  In  providing  a  foot- 
stool or  step  I)ox  which  was  defective  and 
Tinsafey  and  In  furnishing  a  pavement,  upon 
which  its  passengers  were  to  alight,  which 
was  rough  and  uneven,  and  plaintiff's  Inju- 
ries were  the  direct  and  proximate  result  of 
appellant's  negligence  in  some  one  or  all  of 
these  respects,  and  by  reason  of  said  negli- 
gence he  sustained  injury  and  was  damaged 
In  the  amount  of  the  verdict  and  Judgment 

The  appellee  was  not  guilty  of  negligence, 
and  be  did  not  assume  the  risk. 

Conclusions  of  Law. 

The  first  assignment  of  error  challenges 
the  correctness  of  the  first  clause  of  the 
court's  charge,  as  follows:  "That  the  de- 
fendant railroad  company  was  not  an  In- 
surer of  the  safety  of  the  plalntifF  on  the 
occasion  complained  of  by  him;  but  it  was 
required  to  exercise  such  a  high  degree  of 
foresight  as  to  possible  dangers,  and  such 
a  high  degree  of  prudence  In  guarding 
against  them,  as  would  be  used  by  very  cau- 
tious, prudent,  and  competent  persons  under 
similar  circumstances  in  providing  the  safest 
appliances  that  had  been  known  and  tested, 
to  enable  him  to  alight  and  a  failure  to  ex- 
ercise such  care  is  negligence."  The  propo- 
sitions presented  are:  (1)  That  this  charge 
Is  erroneous,  in  that  It  imposes  upon  the  de- 
fendant with  respect  to  the  means  and  ap- 
pliances provided  for  the  use  of  passengers 
in  alighting  from  its  trains  a  higher  degree 
ot  cbre  than  Is  required  of  it  by  law.  The 
defendant  was  required  to  exercise  ordinary 
and  reasonable  care  only  in  providing  such 
means  and  appliances,  and  not  the  "highest 
degree  of  care,"  as  defined  in  the  charge.  And 
(2)  that  the  charge  In  requiring  of  defendant 
snCb  a  high  degree  of  foresight  as  to  possible 
dangers  to  the  plaintiff  in  alighting  from 
the  train  and  the  like  degree  of  prudence  In 
guarding  against  such  possible  dangers  to 


him  in  so  alighting  Is  erroneous  and  more 
onerous  than  Is  imposed  by  the  law,  because 
the  defendant  was  required  to  do  no  more 
than  provide  against  such  dangers  as  could 
reasonably  have  been  foreseen  or  anticipated 
by  the  use  of  that  high  degree  of  care,  which 
very  cautious  and  prudent  and  competent 
men  would  use,  and  not  against  every  possi- 
ble danger  that  might  arise  in  the  course  of 
its  business  as  a  public  carrier  of  passengers. 
Neither  of  these  propositions  Is  sustained. 
The  charge  Is  In  accordance  with  the  rule 
laid  down  by  the  decisions  of  the  courts  of 
this  state  and  Is  correct.  Railway  v.  Hal- 
loren,  53  Tex.  53,  37  Am.  Rep.  744;  Railway 
V.  Wortham,  73  Tex.  25,  10  S.  W.  741,  3  L. 
R.  A.  368;  Railway  v.  Welch,  86  Tex.  204, 
24  S.  W.  390,  40  Am.  St  Rep.  829.  A  charge 
In  all  respects  similar  to  the  above  was  ap- 
proved and  held  correct  on  a  former  appeal 
of  this  case.    108  S.  W.  600. 

BhTor  Is  assigned  to  the  third  paragraph  of 
the  court's  charge,  as  follows:  "Therefore, 
if  you  believe  from  the  evidence  on  the  oc- 
casion complained  of  by  plaintiff  that  the 
ground  or  pavement  provided  by  defendant 
where  plaintiff  was  required  to  alight  was 
rough  and  uneven,  and  at  said  place  that 
defendant  had  provided  no  platform  on 
which  Its  passengers  were  to  alight  from 
Its  train,  but  a  tx)x  to  step  from  its  train, 
placed  upon  said  pavement,  and  if  you  fur- 
ther believe  from  the  evidence  that  by  rea- 
son of  said  uneven  pavement,  if-  It  was  un- 
even, said  l)ox  placed  upon  the  same  was 
caused  to  tilt  over  when  plaintiff  stepped 
thereon  to  alight,  and  he  was  injured  as  al- 
leged by  him.  If  he  was  Injured,  or  if  you 
believe  from  the  evidence  that  said  box  was 
unfit  or  unsafe  for  the  purpose  for  which 
It  was  used,  and  by  reason  thereof  it  tilted 
or  turned  over  when  plaintiff  stepped  there- 
on to  alight,  and  he  received  injury.  If  any, 
as  alleged,  and  If  you  further  believe  from 
the  evidence  that  the  defendant  failed  to 
exercise  that  high  degree  of  foresight  as  to 
possible  dangers  to  its  passengers  and  that 
high  degree  of  prudence  In  guarding  against 
them  as  would  be  used  by  very  cautious, 
prudent,  and  competent  persons  In  providing 
said  uneven  pavement,  if  It  was  uneven,  and 
placing  said  box  thereon  on  which  Its  pasr 
sengers  were  to  alight,  or  providing  said 
box  for  said  purpose,  and  If  you  further  be- 
lieve from  the  evidence  that  such  failure,  If 
any,  was  the  proximate  cause  of  the  injury, 
If  any,  to  plaintiff,  as  alleged  by  him,  then 
and  In  either  event  you  will  find  for  the 
plaintiff.  If  you  do  not  so  find,  you  will 
find  for  defendant"  It  is  contended  that 
this  charge,  in  so  far  as  It  directs  the  Jury 
that  if  the  defendant  had  provided  no  plat- 
form for  passengers  to  alight  from  the  train, 
but  a  box  to  step  from  the  train  placed 
upon  the  pavement,  and  that  In  so  providing 
said  box  for  such  purpose  the  defendant 
failed  to  exercise  that  high  degree  of  fore- 
sight as  to  i)0S8lble  dangers  to  Its  passengers 
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and  that  high  degree  of  care  Ib  guarding 
against  them  as  would  be  used  by  very  cau- 
tious, competent,  and  prudent  persons,  and 
such  failure  was  the  proximate  cause  of 
plaintiff's  injuries,  to  find  a  verdict  in  bis 
favor,  is  erroneous,  because  the  proximate 
cause  of  the  accident,  as  alleged  in  the  peti- 
tion, was  not  the  providing  of  said  step  box 
alone  for  use  by  passengers  in  alighting 
from  the  trains,  but  was  the  use  of  an  al- 
leged Improperly  constructed,  defective,  and 
worn  step  box  upon  an  alleged  rough  and 
uneven  pavement,  and  that  the  two  combined 
made  the  box  slip,  move,  and  turn  over,  and 
caused  the  accident  and  injuries.  This  par- 
agraph of  the  charge  announced  a  correct 
proposition  of  law.  It  is  clear  that  a  public 
carrier  is  not  only  required  to  provide  rea- 
sonably safe  means  whereby  its  passengers 
may  alight  from  Its  cars,  but  the  safest 
which  are  known  and  have  been  tested.  See 
authorities  above  cited. 

Error  is  assigned  to  the  court's  refusal  to 
read  to  the  Jury  appellant's  requested  charge 
Xo.  2,  reading:  "You  are  Instructed  that  an 
accident  which  cannot  be  reasonably  antici- 
pated by  the  exercise  of  that  high  degree  of 
care  that  a  very  careful,  prudent,  and  cau- 
tious person  under  similar  circumstances 
would  have  used  Is  not  actionable;  and  so, 
if  you  believe  from  the  evidence  in  this  case 
that  the  defendant,  in  the  means  that  It  had 
provided  for  passengers  to  alight  from  its 
train  at  the  time  and  place  of  the  accident, 
used  the  degree  of  care  above  defined,  you 
will  find  for  the  defendant"  The  court  had 
given  a  correct  charge  on  contributory  negli- 
gence. He  further  Instructed  the  Jury  that 
the  burden  of  proof  was  on  plaintiff  to  make 
out  his  case  by  a  preponderance  of  evidence. 
At  the  instance  of  defendant  they  were  fur- 
ther instructed,  in  special  charge  No.  1,  as 
follows:  "In  Its  provisions  made  for  the 
alighting  of  its  passengers  from  Its  trains,  the 
defendant  was  not  required  to  provide  such 
means  as  to  Insure  their  safety.  The  meas- 
ure of  Its  duty  in  that  respect  was  to  use 
that  high  degree  of  care  that  very  prudent 
and  cautious  persons  under  like  or  similar 
circumstances  would  have  used,  and  a  failure 
on  its  part  to  exercise  such  a  degree  of  care 
In  Its  provisions  made  for  the  use  of  Its  pas- 
sengers In  alighting  from  trains  would  be 
negligence.  Unless  therefore  you  believe 
from  the  evidence  that  the  defendant  was 
guilty  of  negligence  in  the  provisions  it  had 
made  for  the  alighting  of  Its  passengers 
from  its  trains  at  the  time  and  place  of  the 
accident — ^that  is,  that  it  failed  to  use  the  de- 
gree of  care  above  defined — and  unless  you 
further  believe  that  such  negligence  of  the 
defendant,  if  any,  was  the  proximate  cause 
of  the  injuries  of  the  plaintiff,  if  any,  your 
verdict  should  l>e  for  the  defendant"  And 
in  special  charge  No.  8,  as  follows:  "It  was 
the  duty  of  the  plaintiff,  in  the  manner  In 
which  he  alighted  from  the  train,  to  use  that 
degree  of  care  for  his  own  safety,  which  a 


man  of  ordinary  care  and  prudence  under 
like  circumstances  and  surroundings  would 
have  used.  If  therefore  you  believe  from 
the  evidence  that  the  plaintiff,  in  the  manner 
in  which  he  stepped  from  the  car  to  the  foot- 
stool or  step  box,  failed  to  use  such  care  as 
a  man  of  ordinary  care  and  prudence  would, 
under  like  circumstances,  have  used,  and  that 
such  failure,  if  any,  caused  or  contributed 
to  cause  the  accident,  you  will  find  for  the 
defendant,  and  this,  even  though  you  may  l>e- 
lleve  that  the  defendant  was  guilty  of  negli- 
gence." 

In  view  of  the  court's  charge  and  the 
above  special  charges,  there  was  no  error  in 
refusing  special  charge  No.  2. 

For  the  same  reason  there  was  no  error  In 
the  court's  action  In  refusing  special  charges 
Nos.  3  and  4,  requested  by  appellant,  the  re- 
fusal of  which,  is  made  the  basis  of  its  fonrtli 
and  fifth  assignments  of  error,  and  the  same 
are  overruled. 

In  the  sixth  assignment  it  is  contended  by 
appellant  that  the  trial  court  erred  in  refus- 
ing special  charge  No.  6,  as  follows :  "If  you 
believe  from  the  evidence  that  the  stool  or 
step  box  used  by  the  defendant  for  its  pas- 
sengers to  alight  from  its  trains  at  the  time 
and  place  of  the  accident  was  such  a  stool  or 
step  box  as  would  have  been  used  by  persons 
of  a  very  high  degree  of  care  and  prudence 
under  similar  circumstances,  and  If  you  fur- 
ther believe  that  the  pavement  or  platform 
upon  which  the  step  box  was  used  was 
smooth  so  that  the  step  box  would  not  turn 
or  tip  over  with  a  passenger  In  alighting  from 
the  train  who  himself  was  using  ordinary 
care  in  stepping  thereon  from  the  steps  of 
the  coach,  your  verdict  should  be  for  the  de- 
fendant." The  third  paragraph  of  the  court's 
charge,  previously  quoted  herein,  groups  the 
facts  which  the  Jury  are  instructed,  if  they 
find  exist,  they  should  then  find  for  plaintiff, 
and  they  were  further  Instructed,  at  the  close 
of  the  same  paragraph,  "if  you  do  not  so  find, 
you  will  find  for  defendant."  This  clause 
submitted  to  the  Jury  the  same  Issue  sought 
to  have  been  submitted  by  requested  charge 
No.  5,  and  its  refusal  does  not  constitute 
error. 

It  Is  contended  that  the  trial  court  erred 
in  admitting  the  testimony  of  the  witnesses 
Hall  and  Melton,  to  the  effect  that  they  had 
on  different  occasions  seen  footstools  or  step 
boxes  turn  over  or  slip  about  when  passen- 
gers stepped  upon  them  in  alighting  from 
the  east  line  trains  at  Greenville.  These 
witnesses  had  been  meeting  passengers  on 
the  arrival  of  the  trains  for  the  purpose  of 
carrying  them  to  their  homes  or  to  hotels  and 
had  occasion  to  notice  these  step  boxes. 
Their  evidence  was  admissible.  Railway  v. 
Dunbar,  108  S.  W.  500.  The  testimony  of  the 
witnesses,  the  refusal  to  admit  which  is  made 
the  ground  of  the  ninth  assignment  of  error, 
was  held  inadmissible  on  the  former  appeal, 
and  we  concur  in  that  holding.  108  S.  W. 
50a 
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The  remaining  aaslgniuents  of  error,  that 
the  verdict  of  the  Jory  is  contrary  to  the  evi- 
dence and  la  exceeslve,  are  dliposed  of  ad- 
versely to  appellant  In  oar  condusloDS  of 
fact. 

There  is  evidence  tending  to  show  that 
plaintiff  was  seriously  and  permanently  In- 
jured by  the  fall,  that  he  has  suffered  great- 
ly, mentally  and  physically,  and  will  continue 
to  so  suffer  by  reason  of  said  injuries,  that 
there  Is  a  chronic  case  of  inflammation  in  one 
of  his  kidneys,  and  he  is  seriously  injured  in 
the  lumbar  region,  and  he  suffers  from  ir- 
rltabUity  of  the  spine.  Appellee  was  a  farm- 
er, and  previous  to  being  injured  he  was  a 
crtout,  robust  man  able  to  perform  any  kind 
of  work  on  his  farm.  He  was  in  good  health. 
Since  being  injured,  he  has  not  been  able 
to  do  farmwork.  There  is  nothing  In  the 
record  to  Indicate  that  the  verdict  of  the  Jury 
was  the  result  of  passion  or  prejudice.  In 
view  of  these  facts,  we  cannot  say  that  a 
verdict  for  $10,000  is  excessive. 

Finding  no  error  In  the  record,  the  Jndg- 
naent  is  affirmed. 


WILSON  V.  MOORE  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Nov.  6» 

1009.     Rehearing  Denied  Nov.  27,  1909.) 

1.  l4ilIf0I.0BD  AND   TKNANT   (t   180*)— WBOMG- 

yuL  Eviction— DiBECTiOH  of  Vkbdict. 
In  a  suit  for  wrongful  eviction  and  conver- 
sion of  a  tenant's  property,  evidence  held  insuf- 
ficient to  justify  the  direction  of  a  verdict  for 
plaintiff. 

(Ed.  Note. — ^For  other  cases,  see  Liandlord  and 
Tenant.  Cent.  Dig.  |  722;   Dec  Dig.  ^  ISO.*] 

2.  Landlobd  and  Tenant  (I  ISO*)— Tenancy 
isov  Month  to  Month— Eviction. 

A  tenant  from  month  to  month  at  an  agreed 
monthly  rental,  payable  in  advance,  whose  con- 
tract was  to  terminate  if  it  was  not  so  paid,  is 
not  entitled  to  possession,  and  cannot  recover 
for  an  eviction  after  termination  of  his  lease  by 
failure  to  pay  rent  in  advance. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  722;    Dee.  Dig.  §  ISO.*] 

3.  Landlobd  and  Tenant  (I  180*)— Wbonq- 
ruL  Eviction— Damages— Evidence. 

Where,  in  a  suit  for  wrongful  eviction,  the 
undisputed  testimony  showed  the  value  of  the 
use  01  the  premises  did  not  exceed  the  amount 
of  rent  to  be  paid  under  the  tenant's  contract, 
he  failed  to  show  damage. 

[E!d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  I  ISO.*] 

4.  Shkbiffs  and   Constables   (g  98*)— Pbo- 

CEBS  AS  PSOTECnON   FBOU   LIABILITY — WBIT 

OF  Restitution  Against  Tenant. 

A  writ  of  restitution  being  fair  and  regular 
on  its  face,  and  issuing  out  of  a  court  of  compe- 
tent jurisdiction,  is  valid,  and  it  is  a  constable's 
duty  to  execute  itj  and,  though  issued  on  an 
irregular  and  void  judgment,  it  will  protect  him 
in  ousting  a  tenant. 

[E^.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  8  153 ;  Dec.  Dig.  g  98.*] 

8.  Tbovbb  and  Convebsion  (|  4*)— Pbopkbtt 
OF  Evicted  Tenant— Necessity  of  Illegal 
Assumption  of  Owneeship. 

To  charge  one  with  a  wronriul  conversion, 

an  illegal  assumption  of  ownership  Is  necessary. 


and  such  a  conversion  of  the  property  of  an 
evicted  tenant  is  not  apparent  when  it  is  shown 
that  he  was  requested  to  remove  it,  but  refused, 
and  voluntarily  left  it,  and  none  of  the  persons 
charged  with  its  conversion  made  claim  to  or  as- 
sumed any  ownership  over  it. 

[EkL  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  26-^7;  Dec.  Dig. 
14.*] 

Appeal  from  District  Court,  Jolmson  Coun- 
ty: O.  U  Lockett,  Judge. 

Suit  by  I.  B.  Wilson  against  Ella  Moore 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Geo.  D.  Green,  for  appellant  Ramsey  & 
Odell,  A.  &  Bledsoe,  H.  P.  Brown,  and  W. 
H.  Bledsoe^  for  appellees. 

BOOKHODT,  J.  On  the  5th  day  of  De- 
cember, 1907,  the  appellant  brought  this  suit 
against  appellee  Ella  Moore  for  damages  in 
the  sum  of  $1,000.  It  was  aUeged  that  said 
defendant  on  November  7,  1907,  through 
one  W.  W.  Barr,  constable,  wrongfully  eject- 
ed plaintiff  from  a  certain  house  and  the 
contents  thereof  In  which  plaintiff  was  then 
carrying  on  the  business  of  a  photographer, 
of  which  contents  plaintiff  was  the  owner, 
and  appropriated  the  same  to  her  own  use. 
On  September  8,  1908,  the  plaintiff  filed  his 
first  amended  original  petition,  in  which  he 
made  the  remaining  appellees  defendants; 
the  new  defendant  W.  W.  Barr  being  the 
constable  of  precinct  No.  1  of  Joimson  coun- 
ty, Tex.,  and  the  others  sureties  on  bis  bond 
as  constable.  He  avers,  in  substance,  that 
he  was  the  owner  and  in  possession  of  a 
leasehold  Interest  In  a  certain  picture  gallery 
In  Cleburne,  Tex.,  and  the  contents  thereof, 
In  which  he  was  carrying  on  the  business  of 
photographer;  that  on  November  7,  1907,  W. 
W.  Barr,  as  constable,  at  the  request  of  his 
codefendant,  Ella  Moore,  with  a  void  writ 
of  restitution  placed  In  his  hands  by  Ella 
Moore,  ejected  the  plaintiff  from  said  premis- 
es and  from  the  property  situated  therein 
and  turned  the  same  over  to  Ella  Moore,  who 
converted  the  same  to  her  own  use  to  the 
damage  of  the  plaintiff  in  the  sum  of  $1,200, 
for  which  plaintiff  prayed  Judgment  The 
defendant  Ella  Moore  answered  by  a  gener- 
al denial,  and  specially  denied  that  plaintiff 
had  any  leasehold  Interest  on  the  house  In 
qnestlon,  but  alleged  that  plaintiff  occupied 
said  house  as  her  tenant  from  month  to 
month,  and  that  upon  plaintiff's  failure  to 
pay  the  rent  monthly  in  advance  she  had 
the  right  to  declare  the  lease  forfeited,  and 
that,  the  plaintiff  having  failed  to  pay  his 
rent  she  declared  said  rental  contract  for- 
feited and  demanded  of  plaintiff  the  posses- 
sion of  the  premises.  She  obtained  the  pos- 
session of  said  premises  by  the  execution  of 
a  writ  of  restitution  by  said  constable  issued 
on  a  Judgment  in  which  she  was  plaintiff  and 
Wilson  was  defendant,  and  she  further  an- 
swered that  plaintiff's  property  ^as  t&kea 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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under  a  mortgage  executed  thereon  by  plain- 
tiff to  the  Traders'  State  Bank,  and  sold,  and 
therefore  sbe  was  not  liable  for  same.  The 
remaining  defendants  pleaded  general  de- 
nial, and,  in  substance,  the  same  Issue  as 
these  defendants.  On  the  16th  day  of  March, 
1908,  the  case  was  tried  by  the  court  and  a 
Jury,  and  Judgment  rendered  In  favor  of  all 
the  defendants  that  plaintiff  take  nothing. 
Plaintiff's  motion  for  new  trial  having  been 
overruled,  he  perfected  an  appeal  to  this 
court. 

The  first  assignment  of  error  presented  In 
the  brief  of  appellant  complains  of  the 
court's  action  In  refusing  a  requested  charge 
instructing  a  verdict  in  his  favor.  The  evi- 
dence shows  that  the  defendant  Mrs.  Ella 
Moore  was  the  owner  of  a  two-story  business 
house  in  the  city  of  Cleburne,  the  second  or 
upper  story  of  which  she  rented  to  one  T. 
M.  Mills  for  the  term  of  three  years  In  con- 
sideration of  $10  per  month,  payable  month- 
ly in  advance,  with  the  right  to  transfer  the 
lease  subject  to  the  consent  of  the  lessor. 
Mills  entered  Into  possession  of  said  premises 
and  conducted  a  photographic  business  there- 
in until  the  month  of  August,  1907,  when  be 
sold  the  business  to  I.  B.  Wilson,  to  whom 
Mrs.  Moore  consented  the  lease  could  be  sold 
on  condition  that  he  pay  the  rent  of  $10  per 
month  monthly  In  advance.  Wilson  entered 
into  possession  and  conducted  the  photograph- 
ic business  therein,  but,  having  failed  to  pay 
the  rent  monthly  in  advance,  an  unlawful  de- 
tainer suit  was  filed  on  October  17,  1907, 
against  him  in  the  Justice's  court  of  precinct 
No.  1  of  Johnson  county.  On  November  22, 
1007,  a  writ  of  restitution  was  issued  out  of 
the  Justice's  court  of  precinct  No.  1  of  John- 
son county  directed  to  the  sheriff  or  any  con- 
stable of  Johnson  county,  commanding  him 
to  deliver  to  said  Ella  Moore  the  possession 
of  the  premises,  describing  same,  and  being 
the  same  premises  occupied  by  I.  B.  Wilson. 
This  writ  was  regular  on  its  face.  It  was 
placed  in  the  hands  of  the  constable  of  said 
precinct,  who  executed  the  same  on  the  30th 
day  of  November,  1907.  At  the  time  of  the 
execution  of  said  writ,  there  was  contained 
in  .said  photographic  establishment  certain 
instruments  and  material  belonging  to  I.  B. 
Wilson,  consisting  of  a  portrait  camera,  a 
portrait  lens,  a  portrait  stand,  a  set  of  fur- 
niture, and  a  few  other  articles  of  the  alleg- 
ed value  of  several  hundred  dollars.  As  to 
bow  the  writ  was  executed,  and  what  took 
place  at  the  time  and  how  the  property  of 
Wilson  came  to  be  locked  up  therein,  is  best 
stated  in  the  language  of  the  constable,  Barr. 
He  testified:  "When  I  went  over  there  to 
see  the  plaintiff  in  November,  1907,  I  had  a 
writ  for  him.  I  had  a  writ  of  restitution 
which  I  served  on  bim.  I  told  him  as  an 
oflicer  of  the  law  I  would  have  to  put  him 
out  of  the  house.  He  says,  'Tou  won't  have 
to  put  me  out,  I'll  get  out';  and  he  went 
downstairs  and  I  locked  up  the  doors,  and 
nailed  up  the  windows.    There  was  a  photo- 


graph gallery  outfit  in  the  house,  and  I  lock- 
ed it  up  in  there  under  the  directions  of  this 
writ,  which  was  issued  by  the  Justice  of  the 
peace  of  precinct  No.  1,  Johnson  county,  Tex. 
The  lawyers  for  Mrs.  Moore  instructed  me  to 
do  this.  I  don't  know  how  many,  but  I 
told  different  ones  that  I  had  locked  up  this 
place  of  the  plaintiff.  I  told  Albert  Bledsoe, 
one  of  the  attorneys  for  the  defendants  In 
this  case,  that  I  had  locked  up  the  house  and 
nailed  it  up,  etc.  I  don't  know  that  I  told 
him  about  the  things  being  in  there,  but  I 
suppose  he  knew  it.  I  don't  know  that  he 
asked  me  about  that  I  think  I  turned  the 
key  over  to  Mrs.  Moore  or  Mr.  A.  S.  Bledsoe, 
one;  I  don't  remember  which."  Upon  cross- 
examination  he  testified:  "Yes,  sir;  this  is 
a  writ  I  had.  This  is  the  one  I  had  when  I 
locked  up  the  premises  referred  to.  This 
writ  came  into  my  possession  the  22d  day  of 
November,  1907,  at  1:30  o'clock  p.  m.,  and  I 
executed  It  on  the  30th  day  of  November, 
1907.  I  went  to  Mr.  WUson,  the  plaintiff,  be- 
tween the  time  I  got  this  writ  and  the  time 
I  executed  it  several  times  and  talked  to 
him  with  reference  to  his  giving  possession 
of  the  premises.  I  think  I  went  some  three 
or  four  times  anyway.  I  was  trying  to  get 
him  out  of  the  premises  and  to  take  his  stuff 
out  of  the  building.  I  don't  think  he  ever 
told  me  he  would  take  his  stuff  out  of  the 
building  at  any  of  these  times  I  talked  to 
him.  I  think  It  was  the  evening  before  I 
closed  up  the  place  I  had  a  conversation  with 
Mr.  Wilson,  and  he  told  me  that  he  had 
some  work  In  his  place  of  business,  and  that 
it  would  be  a  loss  to  him  to  close  it  up  Just 
then;  that  some  parties  had  work  there  and 
he  wanted  until  the  next  day  to  get  it  out 
or  finish  it  for  them.  I  never  did  take  pos- 
session of  plaintiff's  property  only  in  the 
manner  I  have  indicated;  that  Is,  by  nailing 
it  up.  I  tried  to  get  him  to  take  his  goods 
and  stuff  out  of  the  building  two  or  three 
different  times.  I  think  I  put  another  lock 
than  the  one  already  on  the  door  on  there. 
Mr.  Wilson  did  not  turn  over  the  keys  to  the 
building  to  me,  and  I  got  another  lock  and 
put  on  the  door.  It  was  after  I  went  up 
there  and  told  him  I  had  a  right  under  the 
law  to  put  him  out  if  he  resisted.  Then  he 
got  out  the  next  morning  I  believe  it  was. 
He  consented  to  get  out  the  next  morning. 
Mrs.  Moore  nor  no  one  for  her  directed  me 
to  take  possession  of  Mr.  Wilson's  property. 
She  wanted  the  building  I  understood,  want- 
ed possession  of  the  building.  I  was  directed 
to  get  possession  of  the  building,  and  was 
not  directed  to  take  possession  of  the  goods. 
I  executed  this  process  on  the  30th  of  Novem- 
ber, 1907.  This  is  my  handwriting  on  the 
back  of  this  writ  handed  me.  I  did  that  at 
the  time  I  executed  the  writ" 

Wilson  testified:  "Mr.  Barr  came  up  and 
said  he  had  a  writ  to  close  my  business,  and 
I  said  all  right,  if  you  have  got  authority  to 
close  U,  go  ahead  and  close  it  and  he  closed 
it  up  and  I  went  out    He  nailed  up  my  back 
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windows  and  front  windows  and  partition 
doors,  and  asked  me  If  I  would  get  out,  and 
I  said,  'No;  you  are  an  officer,  and  you  can 
put  me  out* ;  and  be  says,  'I'll  have  to  do  It,' 
and  he  put  me  out  and  asked  me  if  I  would 
give  him  the  key  and  I  told  him  no,  and  be 
got  another  lock  and  locked  It  up.  I  went 
on  out  of  the  house.  This  outfit  was  in  there 
as  I  stated  when  he  lotted  it  up.  I  went 
out  on  the  street  and  have  never  been  back 
there  since  that  time.  I  think  the  place  re- 
mained locked  up  there  about  four  months. 
I  was  in  town  when  it  was  opened  up.  I 
tbing  it  was  about  four  months  before  it  was 
opened  after  it  was  locked." 

The  evidence  further  shows  that  the  Trad- 
ers' State  Bank  of  Glebume  bad  a  mortgage 
on  all  the  property,  which  not  being  paid, 
the  property  was  taken  possession  of  by  the 
bank,  and,  after  notice  to  Wilson,  the  bank 
sold  the  same  to  satisfy  said  mortgage.  This 
property  was  never  claimed  by  Mrs.  Moore 
or  any  one  for  h&c,  nor  did  she  authorize  any 
one  to  take  the  same.  Under  these  facta,  the 
court  did  not  err  in  refusing  to  instruct  a 
verdict  for  appellant  The  plaintiff  based 
hi8  right  of  recovery  against  appellee  Mrs. 
Moore  on  the  allegation  that  he  had  a  con- 
tract with  her  entitling  him  to  the  possession 
of  the  rented  premises  from  the  Ist  day  of 
January,  1907,  to  the  1st  day  of  January, 
1909,  which  allegation  she  denied,  she  alleg- 
ing that  the  only  contract  between  herself 
and  appellant  was  a  rental  contract  for  one 
month  and  from  month  to  month  at  the 
agreed  rental  of  $10  per  month,  payable 
monthly  In  advance,  and.  that  appellant  was 
only  to  have  possession  of  said  premises  so 
long  as  he  paid  said  rental  In  advance,  and 
that,  if  the  rent  was  not  paid  in  advance,  the 
contract  should  terminate,  and  the  court 
having  submitted  in  his  diarge  this  issue  to 
the  Jury,  and  the  jury  having  found  In  favor 
of  appellee,  appellant  would  not  be  entitled 
to  recover  any  damages  from  said  appellee 
by  reason  of  being  evicted  from  said  prem- 
ises. The  jury  found  that  the  plaintiff  Wil- 
son did  not  have  a  lease  on  the  premises  as 
alleged  by  him,  but  that  the  same  had  ter- 
minated by  bis  failure  to  pay  the  rent 
monthly  in  advance  as  he  had  contracted  to 
do  and  tliat  he  was  not  entitled  to  the  pos- 
session of  the  same,  and  could  not  recover 
damages  on  the  ground  that  he  had  been 
evicted  from  the  premises.  Again,  this  being 
a  suit  by  a  tenant'  against  his  landlord  for 
wrongful  eviction  from  the  rented  premises, 
and  the  undisputed  testimony  showing  that 
the  value  of  the  use  of  the  rented  premises 
did  not  exceed  the  amount  of  the  rent  to  be 
paid  by  him  under  his  contract,  he  failed  to 
show  that  he  was  damaged  by  reason  of  such 
eviction. 

The  trial  court,  after  hearing  the  evidence, 
instructed  a  verdict  in  favor  of  the  constable 
and  sureties  on  his  official  bond.     The  writ 


of  restitution  under  which  the  coiutable 
acted  in  ousting  appellant  from  the  premises 
was  fair  and  regular  on  its  face,  and  issued 
out  of  a  court  of  competent  jurisdiction  and 
was  a  valid  writ.  It  was  the  duty  of  the 
constable  to  execute  the  writ  Rice  v.  Mil- 
ler, 70  Tex.  615,  8  S.  W.  317,  8  Am.  St  Rep. 
630;  Randall  v.  Rosenthal,  31  S.  W.  822. 
If  it  be  true  tliat  the  writ  issued  on  an  ir- 
regular or  even  a  void  judgment,  it  would  be 
sufficient  to  protect  the  .officer  where  the 
writ  is  valid  on  its  face  and  issued  from  a 
court  of  competent  jurisdiction. 

Again,  the  evidence  falls  to  show  that  any 
of  the  defendants  wrongfully  converted  any 
of  the  personal  property  of  plaintiff.  On  the 
contrary,  it  shows  that  plaintiff  was  request- 
ed to  remove  his  property  from  the. rented 
premises,  but  refused  to  do  so,  and  volun- 
tarily left  it  therein;  that  none  of  the  de- 
fendants made  any  claim  to  the  same  or  as- 
sumed any  ownership  over  the  same,  and  no 
conversion  is  shown  by  the  evidence.  In  or- 
der to  charge  one  with  a  wrongful  conver- 
sion of  property,  there  must  be  an  illegal  as- 
sumption of  ownership.  Arwlne  v.  Arwine, 
3  WUlson,  Civ.  Cas.  Ct  App.  106,  §  155; 
Walker  v.  Simklns,  2  Willson,  Civ.  Cas.  Ct 
App.  68,  I  69;  Johnson  v.  Barker,  1  White 
&  W.  Civ.  Cas.  Ct  App.  115,  {  283. 

Finding  no  error  in  tiie  record,  the  judg- 
ment is  affirmed. 


ABERNATHT   v.   PICKETT  et   al. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  17, 
1900.) 

1.  Vendor  and  Purchases  (|  231*)— Bona 
Fide  Purchasers— Notice— Uecobd. 

The  existence  of  two  recorded  deeds,  viz., 
a  warranty  deed  from  A.  to  B.  of  "all  lots  now 
owned  by"  A.  in  a  certain  block,  and  a  quitclaim 
deed  from  B.  to  A.'s  wife  of  certain  lots  in  the 
block,  is  notice  to  a  subsequent  purcliaser  from 
A,  and  wife  of  the  rights  of  one  claiming  under 
a  recorded,  but  not  duly  acknowledged,  deed 
made  by  A.  prior  to  A.'s  deed  to  B. 

lEd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S$  513-539;    Dec.  Dig.  t 

2.  EsTOFPEi,  (I  78*)- Equitable  Estoppxi/— 
Acquiescence. 

A  grantee  who  has  received  and  cashed 
a  check  which  states  on  its  face  that  it  is  in 
full  payment  for  land  co&reyed  to  him  by  one 
whose  title  was  defective  by  reason  of  a  prior 
deed  which  was  recorded  hut  not  duly  acknowl- 
edged cannot  repudiate  the  payment  and  reas- 
sert his  claim  to  the  land. 

[EM.  Note.— For  other  cases,  see  B^toppel, 
Cent  Dig.  9§  204:-210;   Dec.  Dig.  {  78.*] 

Appeal  from  District  Court  Lublwck  Coun- 
ty;   L.  S.  Kinder,  Judge. 

Action  by  M.  G.  Abernathy  against  Charles 
L.  Pickett  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

H.  C.  Ferguson  and  W.  D.  Benson,  for  ap- 
pellant   H.  C.  Randolph,  for  appellees. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Reporter  Indexes 
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FISHER,  O.  X  This  Is  an  action  of  tres- 
pass to  try  title,  brought  by  appellant  against 
Charles  L.  Pickett,  P.  B.  Penny,  and  B.  B. 
Penny,  to  recover  lots  11  and  13,  In  block 
118,  of  the  town  of  Lubbock.  Defendants 
filed  a  general  demurrer,  goieral  denial,  and 
a  plea  of  not  guilty,  and  specially  pleaded 
that  plaintiff  claims  title  through  a  deed 
fcom  W.  B.  Rayner  and  his  wife,  Alice  Bay- 
ner,  and  that  he  took  the -title  with  notice 
of  the  claim  of  the  estate  of  A.  J.  Shaw, 
and  that  subsequently  he  complained  to  Ray- 
ner of  the  defect  In  his  title  by  reason  of  a 
prior  conveyance  under  which  Shaw  claimed 
the  land,  and  that  Rayner  refunded  to  appel- 
lant |65,  which  appellant  accepted  In  pay- 
ment for  the  lots  in  controversy.  To  this 
special  plea  appellant  replied,  in  substance, 
that  he  had  acquired  the  title  to  the  lots 
sued  for  by  warranty  deed  and  paid  the 
full  value  without  actual  or  constructive  no- 
tice of  any  prior  conveyance  made  by  his 
vendor,  and  believed  at  the  time  that  he  was 
acquiring  good  title;  tttat,  after  the  pay- 
ment and  purchase  of  the  lots  appellees  in- 
formed him  that  one  Shaw  or  his  estate 
claimed  the  lots  in  controversy  under  a  deed 
executed  by  W.  fH.  Rayner,  appellant's  ven- 
dor, prior  to  the  conveyance  to  the  apifel- 
lant,  and  that  It  had  been  duly  registered 
prior  to  appellant's  purchase,  and  the  ap- 
pellant, not  knowing  the  truth,  and  believing 
these  statements  to  be  true,  he  wrote  and 
demanded  from  Rayner  a  conveyance  of  oth- 
er lots  of  equal  value  in  lien  of  the  lots  in 
controversy,  and  that  Rayner  remitted  to 
him  $65  and  made  no  demand  for  a  recon- 
veyance, and  appellant  did  not  agree  to 
make  a  reconveyance,  and  at  no  time  recon- 
veyed  or  relinquished  his  title  to  the  lots, 
and  did  not  accept  the  money  so  sent  him  by 
Rayner  as  a  return  of  the  purchase  money, 
but  as  an  indemnity  on  his  warranty;  that 
the  appellant  subsequently  learned  that  the 
deed  under  which  the  estate  of  Shaw  then 
claimed  said  lots  and  under  which  appellees 
now  claim  the  lots  was  not  duly  acknowl- 
edged, and  therefore  was  not  duly  recorded, 
so  as  to  afCect  him  with  constructive  notice 
of  its  existence,  and  he  thereupon  repudiated 
his  acceptance  of  said  money  for  any  pur- 
pose. Tlie  said  Rayner  then  being  dead,  he 
has  since  and  now  holds  the  money  as  the 
property  of  the  estate  of  Rayner,  intending 
to  return  it  to  the  estate  when  a  representa- 
tive is  qualified. 

The  case  was  tried  before  the  court  below 
and  Judgment  rendered  against  the  appel- 
lant and  in  favor  of  appellees  for  the  lots  on 
their  cross-action.  The  appellant  relies  upon 
the  following  facts: 

(1)  A  patent  from  the  state  of  Texas  to 
Hiram  G.  Ferris,  assignee  of  the  T.  W.  & 
N.  G.  Railway  Company,  dated  June  14, 
1878,  and  recorded  in  book  6,  p.  154,  of  the 
I>eed  Records  of  Lubbock  county. 

(2)  Deed  from  Hiram  G.  Ferrfs  and  wife, 
Juli9  B.  Ferris,  to  Frank  Bi  Wheelock  and 


W.  B.  Bayner,  dated  January  12,  1891,  and 
recorded  in  book  6,  p^  412,  of  the  Deed  Bec- 
otds  of  Lnbl>ock  county. 

(3)  Deed  of  dedication  of  streets  and  al- 
leys, with  map,  from  W.  B.  Bayner  and 
F.  E.  Wheelock  to  the  public  for  public  use, 
dated  January  15,  1891,  and  filed  January 
16,  1891,  and  duly  recorded  in  the  Deed 
Becords  of  Lubbock  county,  platting  and  map- 
ping the  lands  described  in  the  above  patent 
and  deed  in  the  town  of  LubI>ock,  Lubbock 
county,  which  shows  lots  1  to  20,  inclusive, 
in  block  118,  as  well  as  other  lots  and  blocks. 

(4)  A  general  warranty  deed  from  F.  E. 
Wheelock  to  W.  B.  Rayner,  dated  January 
21,  1891,  and  filed  February  29,  1891,  and 
duly  recorded,  conveying  to  W.  E.  Rayner 
lots  11,  13,  and  15  in  block  118  of  the  town 
of  Lubbock. 

(5)  A  general  warranty  deed  from  W.  EL 
Rayner  and  wife,  Alice  Rayner,  to  the  ap- 
pellant M.  O.  Abemathy,  dated  April  18, 
1903,  conveying  lots  11,  13,  and  15,  in  block 
118,  of  the  town  of  Lubbock,  filed  and  re- 
corded May  4,  1903. 

The  first  four  Instruments  above  men- 
tioned were  also  introduced  In  evidence  by 
appellees,  and,  In  addition,  the  appellees  in- 
troduced in  evidence  a  deed  of  date  March 
9,  1891,  from  W.  B.  Rayner  to  F.  E.  Wheel- 
ock, conveying  the  lots  in  controversy.  This 
deed  was  filed  March  16,  1891,  and  recorded 
in  the  Deed  Records  of  Lubbock  county.  This 
deed  was  not  properly  acknowledged,  but  its 
execution  by  Rayner  was  sufficiently  estab- 
lished. Appellees  also  Introduced  in  evi- 
dence a  deed  from  F.  B.  Wheelock  to  A.  J. 
Shaw,  dated  August  2,  1904,  and  filed  for 
record  February  25,  1905,  which  deed  was 
duly  recorded  in  the  Deed  Records  of  Lub- 
bock county,  and  conveys  lots  11  and  13,  in 
block  118.  They  also  introduced  a  certified 
copy  of  the  will  and  order  of  the  probate 
court  from  the  records  of  Knox  county.  111., 
of  A.  J.  Shaw  to  M.  A.  Shaw,  dated  June 
18,  1891,. and  probated  in  July,  1901,  and 
recorded  in  book  16  of  the  records  of  Lul>- 
bock  county,  devising  and  t>eqneathlng  to  M. 
A.  Shaw,  his  wife,  all  property  of  every 
kind  and  description  which  the  testator  may 
possess  at  the  time  of  his  death.  This  will 
was  duly  probated,  and  shows  that  Shaw 
died  at  Galesburg,  III.,  the  26th  of  July, 
1901.  They  also  Introduced  deed  from  M.  A. 
Shaw  to  Charles  L  Pickett,  dated  February 
15,  1907,  filed  for  record  February  21,  1007, 
and  recorded  in  the  Deed  Records  of  Lab- 
bock  county.  This  deed  conveyed  all  of 
lots  11  and  13,  in  block  118,  of  the  town  of 
Lubbock.  They  introduced  warranty  deed 
from  Charles  L.  Pickett  to  P.  B.  and  E.  B. 
Penny,  conveying  to  them  an  undivided  two- 
thirds  Interest  in  the  lots  in  controversy. 
Defendants  also  tntroduced  a  general  war- 
ranty deed  from  W.  E.  Rayner  to  W.  B. 
Yates,  of  date  AprU  23,  1891,  and  filed  for 
record  April  27,  1891,  and  duly  recorded  in 
the  Deed  Records  of  Lubbock  county,  con- 
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talning  the  foUowlng  description  of  the  prop- 
erty conveyed:  "All  the  lots  now  owned  by 
me  In  the  town  of  Lubbock,  Lnbbock  coun- 
ty, Texas,  in  the  following  blocks,  to  wit: 
Block  118,  and  other  blocks  in  the  town  of 
Lubbock,  Lubbock  county,  Texas,  as  the  same 
appears  upon  the  map  of  said  town  recorded 
In  book  5,  pp.  381-6  of  the  Deed  Records 
of  said  county,"  reciting  a  consideration  of 
$7,000  paid.  They  also  introduced  a  quit- 
claim deed  from  W.  R.  Tates  and  wife  to 
Alice  Rayner,  dated  November  23,  1894, 
filed  November  30,  1884,  recorded  in  book  8, 
p.  70,  of  the  Lubbock  county  Deed  Records, 
conveying  among  other  lots  11,  13,  and  15, 
In  block  118,  of  the  town  of  Lubbock.  The 
deed  from  W.  E.  Rayner  and  wife,  Alice 
Rayner,  Introduced  by  the  plaintiff,  is  a 
general  warranty  deed  dated  April  18,  1903, 
and  filed  for  record  May  4,  1903,  and  con- 
veys lots  11,  13,  and  16,  block  118,  in  the 
town  of  Lubbock;  this  being  the  same  deed 
Introduced  by  the  plaintiff  as  above  set  out. 
The  deed  from  Rayner  to  Yates  and  from 
Yates  and  wife  to  Alice  Rayner  were  offered 
In  evidence  by  the  appellees  as  links  in  the 
chain  of  appellant's  title  for  the  purpose  of 
charging  the  appellant  with  notice  that  Ray- 
ner bad  conveyed  to  Yates  only  such  lots  as 
he  at  that  time  owned  in  block  118,  and 
other  lots  in  the  town  of  Lubbock,  and  that 
he  had  nothing  left  to  convey  out  of  that 
block  when  he  and  wife  executed  the  deed 
to  appellant 

On  the  other  issue  of  fact  in  the  case 
there  is  evidence  which  Justifies  the  conclu- 
sion reached  by  the  trial  court  that  the  ap- 
pellees were  not  estopped  by  reason  of  the 
facts  pleaded  by  appellant,  and  that  the 
appellant,  when  he  discovered  that  Rayner 
had  previously  sold  the  lots,  called  his  at- 
tention to  that  fact  and  requested  a  con- 
veyance of  other  lots  in  lieu  of  those  In  con- 
troversy. He  was  Informed  by  Rayner  that 
he  owned  no  other  lots  in  Lubbock,  and  he 
thereupon  remitted  to  appellant  the  sum  of 
|65,  represented  by  a  check  which  was  in 
Rayner's  handwriting,  with  the  following 
notation  in  the  left-band  comer:  "In  full 
payment  for  lots  11  and  13,  in  block  118  of 
the  town  of  Lubbock."  This  check  wAs  re- 
ceived by  the  appellant  and  was  cashed. 
The  evidence  shows  that  the  appellant  pur- 
chased the  lots  in  controversy  for  a  valuable 
consideration,  and  at  the  time  had  no  actual 
notice  of  the  conveyance  from  Rayner  to 
Wheelock,  which  deed  was  recorded,  but  not 
properly  acknowledged. 

From  the  facts,  as'  stated,  only  two  ques- 
tions arise:  First.  Could  the  appellant  In 
deralgnlng  title  omit  the  deeds  from  Ray- 
ner to  Yates  and  from  Yates  and  wife  to 
Alice  Rayner?  Are  they  instruments  in  the 
line  of  his  title  which  would  put  him  upon 
notice  that  Yates  only  acquired  such  lots 
in  block  118  as  were  then  owned  by  Ray- 


ner on  April  23,  1891,  the  date  of  the  ^• 
ecution  of  the  deed?  As  before  said,  subse- 
quent to  this,  on  Novemt>er  23,  1894,  Yates 
and  wife  conveyed  the  lots  in  controversy  to 
Alice  Rayner.  These  two  deeds  were  prop- 
erly recorded  prior  to  the  time  that  W.  E. 
Rayner  and  wife  executed  their  conveyance 
to  the  appellant  of  date  April  18,  1903.  We 
are  of  the  opinion  that  the  existence  of 
these  deeds  is  sufficient  to  impart  notice  to 
the  appellant  of  the  state  of  Rayner  and 
wife's  supposed  title  at  the  time  that  they 
attempted  to  convey  to  him  in  1903. 

The  other  question  in  the  case  is,  in  effect, 
disposed  of  by  the  findings  of  fact  The 
draft  from  Rayner  to  the  appellant,  which 
he  accepted  and  cashed,  states  upon  its  face 
that  it  was  in  full  payment  for  the  lots  in 
controversy.  These  facts  are  sufficient  to 
conclude  appellant,  and  he  cannot  relieve 
himself  of  the  eftect  of  this  transaction  by 
now  offering  to  return  the  money  and  reas- 
serting a  claim  to  the  lots  In  controversy. 

Judgment  afllrmed. 


WILLIAM  CARLISLE  &  CO.  v.  KING  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oct.  21, 

1909.     Rehearing  Denied   Nov.   18,   1909.) 

1.  Limitation  of  Actions  (J  39*)— Mistake 
— Refobuxtion  of  Deed. 

An  equitable  action  to  correct  mistakes 
in  field  notes  in  deeds  to  a  party's  predecessors 
in  title  would  be  barred  by  four  years'  limita- 
tions under  Rev.  St.  1895,  art.  3358,  providing 
that  every  action  other  than  for  recovery  of 
real  estate,  for  which  uo  limitation  is  other- 
wise prescribed,  shall  be  brought  within  four 
years  after  the  right  of  action  accrues. 

[Eld.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  S  195 ;    Dec.  Dig.  §  39.*] 

2.  Reforuation  of  Instbuments  (S  32»)— 
"Stale"  Deuands  —  Action  to  Corbkct 
Deed  40  Yeabs  Old. 

A  suit  to  correct  a  mistake  in  a  deed, 
brought  more  than  40  years  after  its  date,  with 
no  excuse  pleaded  or  proved  for  the  delay,  will 
be  deemed  a  "stale"  demand. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  119-121;  Dec 
Dig.  S  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6622.] 

3.  Vendob  and  Pubchaseb  (§  231»)— Notice 
—Filing  Deed  for  Record— Effect. 

Rev.  St  1895,  art.  4607,  provides  that  in- 
struments required  to  be  recorded  shall  be  con- 
sidered as  recorded  from  the  time  they  are  de- 
posited for  record.  Article  4642  provides  that 
such  instruments  shall  take  effect,  as  to  sub- 
sequent purchasers  for  value  without  notice, 
from  the  time  they  are  acknowledged,  proved, 
or  certified,  and  delivered  to  such  clerk  to  be 
recorded,  and  from  that  time  only.  Held,  tbst 
a  deed  properly  acknowledged  or  proved  and 
certified  Is  as  effectual  as  notice,  as  if  it  had 
been  duly  and  properly  recorded,  from  the  date 
it  is  properly  deposited  for  record,  and  the  per- 
son depositing  it  owes  no  duty  to  make  inquiry 
as  to  whether  it  has  been,  in  fact  recorded. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  520;  Dec.  Dig.  i 
231.*] 
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4.  Vendob  and  Pubchaseb  (g  231*)  — Bona 
Fide  PuBOHAeERS  —  Begobd  as  Notice  — 
OoNSTBuonvE  Notice. 

A  recorded  deed,  bj  virtue  alone  of  the 
record,  Is  constmctiTe  notice  only  of  what  ap- 
pears on  its  face. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g  515 ;   Dec.  Dig.  g  231.*] 

5.  Vendob  and  Phrchaseb  (|  230*)— Bona 
Fide  Puechabee  — Notice— RECiXALa  in 
Chain  of  Title. 

A  purchaser  of  land  is  bound  to  take  no- 
tice of  the  recitals  in  a  patent  forming  a  link 
in  his  chain  of  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  502 ;  Dec.  Dig.  g  230.*] 

6.  Vendob  and  Pubchaseb  (|  230*)- Bona 
Fide  Pubchaseb— RECOBoa— Notice. 

Where  from  the  recitals  of  a  recorded  deed, 
taken  in  connection  with  the  field  notes  of  the 
patent  to  the  laud  and  the  lines  of  abutting 
■urreys,  an  error  in  the  field  notes  clearly  ap- 
peared, and  the  only  way  in  which  the  calls 
could  harmonize  and  the  survey  be  made  to 
close  was  to  take  the  call  "east  to  the  east  line" 
as  intended  for  "west  to  the  west  line,"  which 
would  make  clear  the  grantor's  intention  to 
convey  certain  land,  the  deed  was  constructive 
notice  of  the  conveyance  of  that  land,  to  a  sub- 
sequent purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  502;  Dec  Dig.  g  230.*] 

7.  Vendob  and  Pubchaseb  (g  230*)— Bona 
Fide  Pubchaseb— Evidence  of  Patvent— 
Recitals  in  Deed. 

A  recital  in  a  deed  of  payment  by  the  gran- 
tee is  not  evidence  of  such  payment  to  make 
him  a  bona  fide  purchaser,  as  against  others 
claiming  uuder  another  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  502 ;   Dec  Dig.  g  230.*] 

Appeal  from  District  Court,  Trinity  Coun- 
ty; Gordon  Boone,  Judge.  , 

Action  by  E.  C.  King  and  otiiers  against 
William  Carlisle  &  Co.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Hill  &  Hill  and  J.  P.  Stevenson,  for  ap- 
pellant Stevenson  &  Stevenson  and  John 
S.  Arnold,  for  appellees. 

REESE,  J.  This  is  an  appeal  from  a  Judg- 
ment In  favor  of  plaintiffs  in  a  suit  insti- 
tuted by  E.  C.  King  et  al.  against  WlUiam 
Carlisle  &  Co.  The  land  sued  for  is  160 
acres,  the  south  balf  of  the  J.  S.  A.  Cbessher 
320-acre  survey  in  Trinity  county.  As  orig- 
inally Instituted  the  action  was  one  simply 
in  trespass  to  try  title;  but  by  amended  pe- 
tition plaintiffs  alleged  a  mistake  in  the  de- 
scription of  the  land  In  the  deed  by  J.  S.  A. 
Cbessher  and  wife  to  one  Burns,  and  in  deed 
to  their  ancestor  under  which  they  claim 
title,  and  sought  to  have  the  mistake  In  the 
field  notes  corrected  so  as  properly  to  de- 
scribe the  land  wblcb  is  alleged  to  have  been 
intended  to  be  conveyed.  As  set  out  in  the 
petition,  the  land  is  described  in  the  deed 
from  Cbessher  to  Bums  as  follows:  "Begin- 
ning at  the  S.  El  corner  of  a  320-acre  tract 
of  land,  granted  to  James  S.  A.  Cbessher  by 
virtue  of  bis  pre-emption  certificate  on  tbe 
25th  day  of  July,  1860,  Sam  Houston,  Gover- 
nor of  said  state,  and  Francis  M.  White,' 


Commissioner  of  General  Land  OflSce.  The 
patent  to  said  320  acres  is  marked  No.  65, 
vol.  SI.-  Thence  N.  TB  deg.  E.  with  the  N. 
B.  line  of  Spencer  Adams  survey,  1,175 
varas,  to  a  stake  for  the  S.  E.  corner,  a 
black  oak  bears  S-  14  varas,  a  pine  bears 
N.  6  deg.  W.  2%  varas.  Thence  N.  536  varas 
the  S.  line  of  S.  Whitmlre's  survey,  a  post 
oak  bears  S.  68  deg.  W.,  10  varas.  Tbence 
W.  with  said  Whitmlre's  survey,  353  varas, 
the  S.  W.  corner  of  said  survey,  a  stake 
from  which  a  pine  bears  N.  9  deg.  E.,  86 
varas,  another  bears  N.  55  d^.  W.,  72  varas. 
Thence  N.  a  sufficient  distance  so  by  running 
E.  to  E.  boundary  of  said  survey  of  320 
acres,  and  thence  south  15  Aeg.  E.  to  the 
place  of  beginning,  so  as  to  Include  160  acres 
of  land."  It  is  alleged  that  by  mistake  the 
beginning  comer  is  described  as  tbe  S.  EL 
corner  of  the  Cbessher  survey,  when  it 
should  have  been  the  S.  W.  comer,  and  that 
the  call  next  to  tbe  last,  instead  of  being 
"thence  E.  to  tbe  E.  boundary  of  said  320- 
acre  survey,"  should  be  "thence  W.  to  the 
W.  boundary,"  as  Intended  by  the  grantors 
and  grantees.  Plaintiffs  pray  that  the  de- 
scription be  80  corrected,  and  that  they  have 
Judgment  for  tbe  land  as  described  by  such 
corrected  field  notes.  It  Is  alleged  that  the 
deed  from  Cbessher  to  Bums  was  executed 
March  19,  1861.  Defendants  answered  by 
general  demurrer  and  g;eneral  denial,  and 
specially  excepted  as  follows:  (1)  That 
Cbessher  and  wife  are  not  made  parties. 
(2)  That  suit  to  reform  and  correct  tbe  deed 
after  the  lapse  of  40  years  is  a  stale  demand 
and  barred  by  the  statute  of  limitation  of 
10  years.  Article  3360,  Rev.  St  1895.  (3) 
Reiterates  the  plea  of  10  years'  limitation 
since  the  date  of  the  deed.  (4)  Amended  pe- 
tition sets  up  new  cause  of  action,  and  plain- 
tiff should  be  taxed  with  costs  up  to  date  of 
filing  tbe  same.  (5)  PlaintlffB  fall  to  show 
knowledge  on  the  part  of  defendants  of  the 
alleged  intention  of  Cbessher  and  wife.  <ti) 
That  It  is  not  alleged  that  such  alleged  in- 
tention of  Cbessher  and  wife  Is  shovra  to 
have  been  expressed  In  writing.  The  gen- 
eral demurrer  and  special  exceptions  w«'e 
overruled,  and  upon  trial  without  a  Jury 
judgment  was  rendered  for  plaintiffs  for  the 
land  sued  for. 

Conclusions  of  law  and  fact  of  the  trial 
court  are  in  tbe  record,  as  well  as  a  state- 
ment of  facts.  The  material  facts  are  as 
follows:  The  160  acres  sued  for  is  a  part 
of  a  tract  of  320  acres  patented  to  J.  S.  A. 
Cbessher  July  25,  1860.  Tbe  patent  field 
notes  are  as  follows:  "Beginning  at  the  N. 
B.  comer  of  the  J.  Hickman  survey  a  stake. 
a  pine  bears  N.  40  deg.  E.,  10  varas,  another 
S.  53  deg.  W.,  5  varas.  Thence  S.  15  deg. 
E.,  1,120  varas,  to  Hickman's  S.  E.  comer. 
Thence  S.  75  deg.  W.  with  S.  boundary  line 
of  said  survey,  80  varas,  to  the  N.  W.  comer 
of  Sarah  Fry  survey  a  stake,  a  pine  bears 
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N.  36deg.  W.,  6.2  VBras,  another  N.  67  deg.  B., 
10  varas.  Thence  S.  15  deg.  B.  with  Fry  E. 
line,  1,200  varas,  N.  W.  comer  of  a  survey 
for  Spencer  Adams.  Thence  N.  75  deg.  E. 
with  the  N.  boundary  line  of  said  Adams 
survey,  1,175  varas,  a  stake  for  S.  E.  comer, 
a  black  oak  bears  S.  14  varas,  a  pine  bears 
N.  5  W.  2%  varas.  Thence  N.  536  varas, 
the  S.  line  of  S.  Whltmlre  survey,  a  post 
oak  bears  S.  68  deg.  W.  10%  varas.  Thence 
W.  with  said  Whitmlre's  survey  353  varas 
the  S.  W.  corner  of  said  survey  a  stake  from 
which  a  pine  bears  N.  9  deg.  E.  8.6  varas, 
another  N.  65  W.  72  varas.  Thence  N., 
1,344  varas,  to  J.  T.  Curry's  S.  line.  •  *  • 
Thence  W.  on  Curry's  line,  300  varas,  to 
his  S.  W.  corner.  Thence  N.  with  same  264 
varas.  •  ♦  •  Thence  W.,  310  varas,  to 
beginning." 

The  following  plat  shows  the  location  of 
the  Chessher  and  surrounding  surveys,  up- 
on which  is  shown  the  location  of  the  160 
acres  sued  for  according  to  the  field  notes 
as  sought  to  be  corrected,  and  east  of  the 
survey  is  shown  the  lines  of  the  tract  as 
literally  described  In  the  deed  from  Chessher 
to  Bums: 


a:      v.  — Za 


Ttl —  _ 

I' 


II 


SjP 


t° 


By  deed  dated  March  10,  1861,  and  re- 
corded In  deed  records  of  Trinity  county 
March  21,  1861,  J.  S.  A.  Chessher  and  wife 
conveyed  to  George  Burns  160  acres  of  land, 
describing  the  same  by  the  field  notes  here- 
inbefore set  out  as  beginning  at  the  S.  E. 
comer  of  the  Chessher  survey.  The  records 
of  Trinity  county  were  destroyed  by  fire  In 
the  fall  of  1872;    This  deed  was  afterwards, 


on  August  20,  1892,  deposited  for  record  with 
the  county  clerk  and  was  filed  for  record  by 
him,  and  the  date  and  time  of  filing  Indorsed 
on  the  deed;  but  it  was  not  recorded  and 
was  not  entered  on  the  file  register,  but  re- 
mained in  the  clerk's  office  until  1906,  when, 
upon  search  made  for  appellee,  it  was  found 
in  the  vault  and  was  then  reflled  and  re- 
corded on  March  7,  1906.  The  evidence  au- 
thorizes the  conclusion  that  it  was  not  re- 
corded at  the  time  of  filing  because  the  fee 
was  not  then  paid;  but  there  is  no  evidence 
that  any  demand  for  the  fee  was  made  by 
the  clerk.  By  the  same  description  Bums 
conveyed  the  land  to  M.  Nail  by  deed  datc^ 
in  1868  or  1869.  Plaintiffs  are  sole  heirs  of 
Nail,  who  died  in  1875.  There  is  no  admin- 
istration on  his  estate. 

Appellants  claim  title  under  the  following 
conveyances:  (1)  Deed  from  J.  S.  A.  Chess- 
her and  wife  to  Nancy  Williams,  dated 
March  29,  1862,  duly  recorded  in  1862  and 
re-recorded  In  1881,  conveying  158  acres  off 
of  the  east  end  of  Chessher  survey.  (2) 
Deed  from  Nancy  Williams  to  H  F.  Crad- 
dock,  January  19,  1872,  recorded  1881,  con- 
veying the  same  land.  (3)  Deed  from  heirs 
of  Craddock  to  appellants,  March  9,  1900, 
duly  recorded,  conveying  the  same  land.  (4) 
Deed  from  heirs  of  J.  S.  A.  CSiessher  to  John 
W.  Chessher,  December  27,  1902,  recorded 
January  21,  1903,  conveying  160  acres,  west 
end  of  the  Chessher  survey.  (5)  Deed  from 
John  W.  Chessher  and  wife  to  appellants 
for  same  land,  dated  December  29,  1902,  re- 
corded January  21,  1903;  consideration  ?640. 
The  consideration  paid  by  appellants  for  the 
land  in  each  of  the  deeds  was  the  fair  mar- 
ket- value  of  the  tract  conveyed,  and  at  the 
time  of  said  conveyance  appellants  had  no 
actual  notice  or  knowledge  of  the  existence 
of  the  outstanding  deeds  under  which  appel- 
lees claim  title. 

We  will  consider  the  questions  presented 
without  reference  In  detail  to  the  several  as- 
signments of  error  in  the  brief.  We  may 
say.  In  limine,  that,  tf  it  were  necessary  to 
invoke  the  Jurisdiction  of  equity  to  correct 
the  field  notes  in  the  deeds  to  Bums  and  to 
Nail  before  appellees  would  be  entitled  to 
recover  the  land,  appellees  were  barred  of 
such  relief  by  the  statute  of  limitations  of 
four  years.  Rev.  St.  1895,  art.  3358;  Mc- 
Campbell  v.  Durst,  15  Tex.  Civ.  App.  522,  40 
S.  W.  318;  Wright  V.  Issacks,  43  Tex.  Civ. 
App.  223,  85  S.  W.  57;  Isaacs  v.  Wright 
(Tex.  Civ.  App.)  110  S.  W.  971.  If  not  bar- 
red by  the  statute  referred  to,  such  proceed- 
ing to  correct  the  mistake  In  the  deed,  more 
than  40  years  after  the  date  of  the  deed, 
with  no  excuse  either  pleaded  or  proven  for 
such  delay,  should  be  regarded  as  a  stale 
demand;  such  proceeding  being  purely  eq- 
uitable in  Its  nature.  But  we  have  conclud- 
ed that  the  mistakes  In  the  deed  can  proper- 
ly be  corrected  and  shown  to  be  mere  cleri- 
cal errors,  by  the  deed  Itself,  in  connection 
with  the  lines  and  boundaries  of  the  Chess- 
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her  and  abutttng  surveys  referred  to  in  tbe 
deed,  and  also  the  field  notes  of  the  pat^it 
of  tbe  Cbessher,  and  that  it  was  not  neces- 
sary to  invoke  the  aid  of  a  court  of  equity 
to  correct  the  deed  in  order  to  entitle  appel- 
lees to  recover  tbe  land  sued  for. 

Disregarding  the  count  in  the  petition  up- 
on which  appellees  seek  to  have  the  deed 
corrected,  they  showed  title  by  the  face  of 
tbe  deed  to  the  land  sued  for,  unless  defeat- 
ed by  appellants'  defenses.  This  question  Is 
also  Intimately  connected  with  appellants' 
defense  that  they  are  Innocent  purchasers 
without  notice,  which  rests  upon  two 
grounds:  First,  that  the  deed  to  Bums  was 
not  in  fact  recorded,  and  tbe  mere  filing  for 
record  in  1892,  without  any  record  until 
1906,  was  not  constructive  notice  to  appel- 
lants, who  bought  in  1900  and  1902,  In  good 
faith  for  value  from  those  having  the  appar- 
ent title,  and  without  actual  notice  of  tbe 
deeds  under  which  appellees  claim;  and  sec- 
ond, that,  even  If  tbe  deed  had  been  regu- 
larly recorded,  it  would  not  have  operated 
as  constructive  notice  to  appellants  that  it 
covered  any  land  on  the  Cbessher  surv^ 
which  they  proposed  to  buy. 

Tbe  statute  provides  that  every  instru- 
ment of*  writing  required  to  be  recorded 
"shall  be  considered  as  recorded  from  the 
time  it  is  deposited  for  record."  Article 
.4G07,  Rev.  St.  1896.  Also,  that  such  instru- 
ment, when  delivered  to  tbe  clerk  of  tbe 
proper  court,  to  be  recorded,  "shall  take  ef- 
fect and  be  valid  as  to  all  subsequent  pur- 
chasers for  valuable  consideration  without 
notice  •  *  •  from  the  time  when  such 
instrument  shall  have  been  so  acknowledged, 
proved  or  certified  and  delivered  to  such  clerk 
to  be  recorded  and  from  that  time  only." 
Rev.  St  1895,  art  4642.  Construing  these 
statutory  provisions,  'the  Supreme  Court  In 
Throckmorton  v.  Price,  28  Tex.  606,  91  Am. 
Dec.  334,  held.  In  substance,  that  a  deed 
properly  acknowledged  or  proven,  and  certi- 
fied and '  deposited  with  the  clerk  for  record, 
was  as  effectual  as  notice  as  If  it  had  been 
duly  and  properly  recorded,  from  the  date  of 
such  depositing.  There  has  been  no  depart- 
ure from  the  doctrine  thus  stated,  so  far  as 
we  can  learn;  but  it  has  been  consistently 
followed  by  later  '  decisions  of  our  Supreme 
Court  Land  Co.  v.  Ohisbolm,  71  Tex.  527, 
9  S.  W.  479 ;  Kennard  v.  Mabry,  78  Tex.  156, 
14  S.  W.  272;  Llgnoskl  v.  Crooker,  86  Tex. 
327,  24  S.  W.  278,  788;  Dean  v.  Gibson  (Tex. 
Civ.  App.)  48  S.  W.  68.  And  simUar  statutes 
of  other  states  have  received  the  same  con- 
struction. Wade  on  Notice,  g§  154-156,  and 
cases  cited;  Hottman  v.  Mackall,  6  Ohio  St 
124,  65  Am.  Dec.  649,  and  cases  in  note. 
There  is  no  conflict  between  Throckmorton  v. 
Price  and  Taylor  v.  Harrison,  47  Tex.  458, 
26  Am.  Rep.  304.  Dean  v.  Gibson,  supra; 
Wade  on  Notice,  |  149. 

Nor  do  we  think  that  the  effect  of  this 
rule  is  weakened  in  its  application  to  tbe 
present  case  by  the  fact  that,  having  left 


the  deed  with  the  clerk  to  be  recorded  In 
1892,  the  grantees  thereunder  made  no  In- 
quiry as  to  whether  it  bad  been  recorded 
until  1906.  The  statute  imposes  no  such 
duty  upon  them;  but,  as  interpreted,  goes 
upon  tbe  principle  that  as  tbe  law  imposes 
tbe  duty  upon  the  clerk  to  first  and  at  once 
enter  the  instrument  on  the  file  register  and 
then  enter  it  upon  the  <  records,  the  person 
depositing  the  Instrument  for  record  has  no 
further  duty  in  the  premises,  but  may  rely 
upon  tbe  clerk  doing  bis  duty.  Tbe  damage 
and  Injury  to  the  subsequent  purchaser  with- 
out actual  notice  are  as  palpable  in  case  of 
an  instrument  which  is  'not  entered  on  tbe 
file  register  nor  recorded  within  a  few  days. 
If  be  purchases  in  tbe  interim,  as  where  tbe 
act  of  recording  Is  delayed  for  years.  Tbe 
grantee  is  told  by  tbe  statute,  in  substance 
and  effect,  that  in  order  to  give  notl(!e  he 
need  only  deposit  his  deed  with  the  clerk 
for  record,  and  there  is  nothing  in  the  letter 
or  spirit  of  tbe  statute,  or  any  decision  we 
have  found,  that  would  require  of  bim  at 
any  time  thereafter  to  make  inquiry  in  or- 
der to  determine  that  the  instrument  had 
been  recorded,  under  penalty  of  losing  the 
benefit  'of  tbe  statute.  Of  course,  great 
hardship  may  result  from  the  application  of 
this  rule,  as  unquestionably  has  resulted  to 
appellants  in  tbe  present  case,  who  neither 
knew,  nor  could  have  reasonably  suspected, 
the  existence  of  the  outstanding  deed;  but 
It  cannot  be  said  that  either  appellees  or 
those  under  whom  they  claim  are  at  faott. 
As  said  by  tbe  court  in  Throckmorton  v. 
Price,  supra:  "In  whatever  manner  the 
question  is  decided  it  must  operate  to  the 
injury  of  innocent  parties.  There  Is  there- 
fore no  equitable  considerations  favoring  a 
preference  of  the  parties  on  the  one  side  over 
those  of  the  other." 

It  may  be  that  the  provisions  of  tbe  stat- 
ute referred  to  were  not  Intended  to  reach 
and  cover  such  a  case  as  tbe  present  and 
protect  the  holder  of  an  unrecorded  deed 
against  tbe  claims  of  an  Innocent  purchaser 
for  so  many  years,  when  such  bolder  could 
so  easily  have  discovered  that  his  deed  bad 
not  been  recorded;  but  we  do  not  feel  at 
liberty  to  give  tbe  statute  such  construction 
In  the  present  status  of  the  authorities  on 
tbe  subject  Treating  the  deed,  then,  as 
though  duly  entered  upon  the  record  at  the 
time  appellants  purchased,  did  it  operate  as 
constructive  notice  of  a  conveyance  by  Cbess- 
her of  land  out  of  the  Chessber  survey  which 
they  were  about  to  buy?  -  We  understand  it 
to  be  tbe  well-settled  rule  that  a  recorded 
deed,  by  virtue  alone  of  tbe  record,  is  con- 
structive notice  only  of  what  appears  on  tbe 
face  of  the  deed.  Mcljouth  v.  Hurt,  61  Tex. 
115;  Carter  v.  Hawkins,  62  Tex.  395.  In 
our  judgment  however.  It  sufficiently  appears 
upon  tbe  face  of  tbe  deed,  when  read  in  the 
light  of  such  facts  as  appellants  were  bound 
to  know — that  is,  tbe  recitals  in  the  patent 
to  the  land  they  were  buying  and  the  lines 
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of  the  abatting  strrreyB  called  for  in  the 
deed — not  onlr  that  there  was  error  in  the 
field  notes,  but  what  land,  in  fact,  was  in- 
tended to  be  conveyed.  The  recitals  in  the 
patent.  In  his  chain  of  title,  appellants  were 
bonnd  to  know.  Peters  t.  dements,  46  Tex. 
123;  RusseU  t.  Klrkbride,  62  Tex.  456.  A 
decision  of  this  question  necessarily  rests 
upon  the  same  ground  as  that  first  referred 
to,  that  is,  that  the  errors  In  the  description 
can  be  corrected  from  the  deed  itself,  and  ap- 
pellees could  recover  without  a  correction 
of  the  deed  by  an  equitable  proceeding  for 
that  purpose,  and  what  is  said  here  may  also 
be  considered  as  our  reasons  for  our  holding 
apon  tiiat  question. 

Any  one  examining  the  deed  from  Chess- 
her  to  Bums  would  be  struck  with  the  am- 
biguous, contradictory,  and  inconsistent  calls 
as  they  appear  on  the  face  of  the  deed. 
The  first  call  is  to  begin  at  the  southeast 
comer  of  the  Chessher  320-acre  survey,  giv- 
ing particularly  the  full  history  of  Chessher's 
title  to  said  survey  in  what  would  be  con- 
sidered a  most  unusual  way,  unless  the  land 
to  be  conveyed  were  a  part  of  said  survey, 
which  was  then  in  fact  owned  by  Chessher, 
as  shown  by  deed  in  appellants'  chain  of  ti- 
tle. The  line  runs  thence  N.  75*  E.,  which  Is 
the  exact  course  of  the  south  line  of  the 
Chessher,  as  shown  by  the  patent,  and  calls 
to  run  with  the  north  line  of  the  Spencer 
Adams,  which  line  is  coterminous  with  the 
south  line  of  the  Chessher,  begins  at  its 
southwest  comer,  and  ends  at  its  south- 
east comer.  Further,  this  first  call  Is  for 
a  line  N.  75°  B.,  1,175  varas,  which  is  the 
exact  length,  as  well  as  direction,  of  the 
south  line  of  the  Chessher.  Beginning  at  the 
southwest  comer  of  the  Chessher,  and  run- 
ning thence  N.  75°  E.,  1,175  varas,  along  the 
north  line  of  the  Spencer  Adams,  brings  us 
to  the  southeast  comer  of  the  Chessher,  as  the 
end  of  this  line.  In  no  other  possible  way  can 
the  call  for  a  line  N.  75°  E.  along  the  north 
line  of  the  Spencer  Adams  be  met.  Obvious- 
ly, then,  either  the  call  to  begin  at  the  south- 
east comer  of  the  Chessher  must  be  dis- 
carded, or  the  call  for  the  Spencer  Adams 
line ;  but  this  is  not  all.  At  the  terminus  of 
this  line  rannlng  N.  76°  E.,  1,176  varas,  from 
the  southeast  corner  of  the  Chessher,  this 
point  Is  marked  and  identified  In  the  deed  by 
the  same  bearing  trees,  at  the  same  distance 
as  those  which  mark  the  southeast  comer  ac- 
cording to  the  field  notes  of  the  patent  The 
patent  calls  for  the  line  running  north  from 
the  southeast  comer  of  the  Chessher  to  strike 
the  8.  Whitmlre  south  line  at  536  varas.  As 
this  line,  N.  75°  E.,  is  not  parallel  to  the  north 
line  of  the  Whltmire,  but  converges  towards  It, 
running  east,  clearly  at  no  point  east  of  the 
southeast  comer  of  the  Chessher  would  a  line 
running  north  to  the  south  line  of  the  Whit- 
mire  strike  it  at  this  distance;  but  we  are  not 
even  driven  to  any  conjecture  about  this, 
for  the  field  notes  of  the  Burns  deed  call  for 
the  third  line  to  nm  with  Whltmlre's  south 


line  353  varas  to  Its  southwest  corner,  and 
according  to  the  field  notes  in  the  patent 
this  Is  the  exact  distance  to  the  Whltmire 
southwest  comer  from  the  point  where  a 
line  running  north  from  the  southeast  cor- 
ner of  the  Chessher  strikes  the  Whltmlre's 
south  line. 

Taking  the  field  notes  as  they  read  ^n  the 
deed  and  running  north  from  the  end  of  the 
first  line  N.  75°  E.,  1,175  varas,  from  the 
southeast  comer  of  the  Chessher,  it  clearly 
appears,  from  the  field  notes  of  the  patent 
that  such  line  would  strike  the  south  line 
of  the  Whltmire  1,175  varas  further  from 
its  southwest  comer  than  the  distance  called 
for  in  the  deed;  but,  to  remove  all  doubt 
about  this  line,  the  field  notes  of  the  deed, 
at  the  point  where  this  line  running  north 
strikes  the  south  line  of  the  Whltmire,  iden- 
tify this  point  by  exactly  the  same  bearing 
trees,  etc.,  as  are  called  for  in  the  patent  to 
mark  a  point  at  which  such  line  would  reach 
the  Whltmire  south  line,  if  run  north  from 
the  Chessher  southeast  comer,  harmonizing 
with  the  call  for  the  third  line  in  the  deed 
— W.  353  varas,  to  the  southwest  comer  of 
the  Whltmire.  Now  if  we  take  this  call 
for  the  southeast  comer  6t  the  Chessher  as 
the  beginning,  as  Intended  for  the  southwest 
comer  it  harmonizes  exactly  with  the  calls 
for  the  Spencer  Adams  north  line,  with  the 
bearing  trees  at  the  southeast  comer  of  the 
Chessher  and  with  the  calls  for  south  line 
and  southwest  corner  of  the  Whltmire  as 
shown  by  the  field  notes  of  the  patent.  We 
think  that  there  could  be  no  hesitation  or 
doubt  in  the  mind  of  any  one  from  these 
facts  and  circumstances  that  the  call  for 
the  southeast  corner  as  the  beginning  corner 
was  a  clerical  error  and  was  intended  for 
the  southwest  comer.  What  follows  only 
strengthens  this  conclusion. 

Having  reached  the  southwest  comer  of 
the  Whltmire,  the  field  notes  in  the  deed 
call  to  run  north  a  sufiSclent  distance  so  that 
a  line  run  east  to  the  east  line  of  the  Chess- 
her survey  and  then  S.  15°  E.  to  the  begin- 
ning would  include  160  acres  of  land.  Tak- 
ing the  beginning  call  as  the  southwest  in- 
stead of  the  southeast  corner  of  the  survey, 
reversing  the  calls  in  the  deed,  we  have  the 
last  line  running  N.  15°  W.  from  this  point, 
to  meet  the  line  running  east  from  the  Whit- 
mire's  west  and  the  Chessher's  east  line. 
The  mistake  is  perfectly  obvious,  and  the 
only  way  In  which  the  calls  can  harmonize 
and  the  survey  made  to  close  is  to  take  the 
call  to  run  "east  to  the  east  line"  of  the 
Chessher  (from  a  point  clearly  on  the  east 
line)  as  Intended  for  "west  to  the  west  line." 
This  harmonizes  all  the  calls  and  describes 
exactly  the  160  acres  In  controversy.  With- 
out this  correction  the  survey  cannot  be 
made  to  close,  and  the  deed  does  not  convey 
any  land  at  all.  Again,  if  we  begin  at  the 
southwest  comer  of  the  S.  Whltmire,  called 
for  in  the 'deed,  and  run  back  reversing  the 
calls,  we  arrive,  not  at  a  point  N.  75°  E., 
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1,176  Taras,  from  the  southeast  corner,  but  at 
the  southeast  corner  of 'the  Chessher,  not  as 
the  beginning  corner,  but  as  the  end  of  a 
line  running  N.  75°  E.,  1,175  raras,  from  the 
beginning,  and  tracing  'this  line  back  we 
arrive  at  the  southwest  corner  of  the  Chess- 
her as  the  beginning.  Thus  from  the  face 
of  the  deed,  taken  In  connection  'with  the 
field  notes  of  the  patent  and  the  lines  of  the 
abutting  surveys,  the  error  In  the  field  notes 
and  'the  Intention  of  the  grantors  are  so 
clearly  shown  that  there  could  be  no  hesita- 
tion or  doubt  as  to  the  conclusion  that  the 
deed  was  Intended  to  convey,  and  did  convey, 
the  land  sued  for,  Sanger  v  Roberts,  92 
Tex.  817,  48  S.  W.  1 :  Mansel  v.  CasUes,  93 
Tex.  415,  56  S.  W  559;  Gallup  v.  Flood,  46 
Tex.  Civ.  App.  644,  103  8.  W.  427;  Tomp- 
kins T.  Thomas  (Tex.  Civ.  App.)  118  S.  W. 
581. 

We  must  be  understood  as  clearly  holding 
that  unless  the  errors  In  the  deed  are  of 
such  a  character  that  they  can  be  corrected 
from  the  face  of  the  deed,  and  a  suit  would 
not  be  necessary  for  this  purpose  (2  Pom. 
Eq.  !g  866,  867,  p.  1533,  note),  the  record  or 
filing  for  record  of  the  deed  would  not  be 
constructlTe  notice  to  a  subsequent  purchas- 
er; but  the  converse  of  the  proposition  is 
equally  true,  and  we  hold  that  for  this  rea- 
son the  defense  of  innocent  purchaser  can- 
not be  snstained. 

Nancy  Williams  conveyed  to  Craddock  by 
deed  dated  January  10, 1872.  The  consldera- 
Uon  recited  in  the  deed  Is  $300.  At  thU 
date  the  Bums  deed  was  on  record  in  Trinity 
county ;  the  records  not  having  been  destroy- 
ed untU  the  fall  of  1872.  Further,  there 
was  no  evidence  of  payment  of  value  by 
Craddock,  nor  of  want  of  actual  notice.  The 
recital  of  payment  in  the  deed  was  not  evi- 
dence of  payment  So  there  is  no  basis  for 
appellants'  claim  that  they  are  entitled  to 
hold  this  158  acres  by  virtue  of  Craddock's 
being  an  innocent  purdiaser. 

The  questions  discussed  and  decided  are 
presented  by  proper  assignments  of  error. 
What  we  have  said  disposes  of  tlie  several 
assignments,  and  the  propositions  thereunder, 
which  are  severally  overruled. 

Finding  no  reversible  error,  the  Jndgment 
Is  affirmed. 

Affirmed. 


AVANT  V.  WATSON. 

(Court  of  Civil  Appeals  of  Texas.    Oct  27, 
1909.) 

1.  TBIAI,    (8    139*)— DiBECTION    OF    Vkbdict— 

Wher  Authobized. 

Where  there  is  any  evidence  supporting  an 
issue  properly  pleaded,  it  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  8  338;   Dec.  Dig.  I  139.*] 


2.  Sai,es  (8  340*)— Reftjsai,  of  Butir  ro  Re- 
ceive OOODS — KEKEDIES  OF  SELLER. 

Where  the  buyer  refuses  to  receive  the 
gxiods  contracted  for,  the  seller  may  hold  them 
as  the  property  of  the  buyer  and  sue  for  the 
price,  or  he  may  foreclose  his  lien  thereon  by  a 
fair  sale  and  sne  for  the  balance,  or  he  may  treat 
the  goods  as  his  own  and  sue  for  damages. 

[EM.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  fS  92r-942;    Dec  Dig.  8  340.*] 

3.  Sales  (8  384*)— Refusal  of  Buteb  to  Re- 
ceive Goods— Damages. 

The  measure  of  recovery  by  a  seller  treat- 
ing the  goods  as  his  own,  after  the  buyer's  re- 
fusal to  receive  them  and  suing  for  damages, 
is  the  difference  between  the  contract  price  and 
the  market  value  at  the  date  when  the  goods 
ought  to  have  been  received. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  1098-1107 ;  Dec  Dig.  8  384.*] 

Appeal  from  District  Court  Reeves  C!oan- 
ty;  James  R.  Harper,  Judge. 

Action  by  Charlie  Watson  against  Henry 
Avant  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

James  F.  Ross  and  McKenzle  &  Brad^,  for 
appellant  T.  J.  Hefner  and  J.  W.  Parker, 
for  appellee. 

RICE,  J.  Appellee  brought  this  salt 
against  appellant  for  the  recovery  of  $1,000 
and  interest  alleging:  That  theretofore,  on 
the  15th  of  August  1906,  he  and  appellant 
bad  entered  into  a  written  contract  whereby 
appellant  agreed  to  sell  to  him,  for  delivery 
on  the  Ist  of  October,  1906,  100  bead  of 
cows  and  100  bead  of  calves,  out  of  certain 
specified  brands,  for  the  sum  of  $20.25  for 
each  cow  and  calf  so  delivered;  said  cattle 
to  be  good,  smooth,  merchantable  cattle. 
That  appellee  paid  to  appellant  in  part 
payment  thereof,  the  sum  of  $1,000.  The 
balance  of  the  purchase  money  was  to  be 
paid  on  the  delivery  of  said  cattle.  That 
though  often  requested,  appellant  failed  to 
deliver  said  cattle  in  accordance  with  the 
contract  and  that  in  consequence  thereof 
plaintiff  prayed  for  the  recovery  of  the 
$1,000  he  had  paid  on  said  contract  Appel- 
lant answered  by  general  and  special  demur- 
rers, general  denial,  and  specially  pleaded 
that  he  had  tendered  for  delivery  to  appellee 
the  cattle  called  for  in  said  contract  at  the 
place  where  the  same  were  to  be  delivered, 
but  that  appellee  refused  to  receive  said 
cattle,  or  any  part  thereof,  or  to  make  pay- 
ment to  him  for  the  balance  of  the  purchase 
money,  as  required  by  said  contract  that  on 
account  of  said  refusal  he  had  been  dam- 
aged in  the  sum  of  $5  per  head,  the  cost 
of  gathering  the  same,  and  the  further  sum 
of  $3  per  head,  injuries  suffered  to  said  cattle 
in  gathering  the  same,  and  $345  for  the  loss 
of  20  head  thereof  with  their  calves,  which 
sums,  aggregating  $1,145,  he  prayed  might 
be  set  off  as  against  appellee's  demand,  and 
that  he  have  Judgment  over  and  against  him 
for  the  difference.  There  was  a  Jury  trial, 
in  which  the  court  after  the  conclusion  of 
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the  wife  of  Branch  T.  Masterson,  died  In 
1900.  Rebecca  died,  single  and  Intestate. 
in  1900.  UlUe  married  Walter  Fisher  In 
July,  1887,  and  with  her  husband  died  In 
1900,  leaTlng  a  minor  son,  Frederick  Ken- 
ner  Fisher.  The  daughter  Cora  became  Mrs. 
Wharton  Davenport  In  January,  1880.  The 
-widow,  Annie  P.  Harris,  died  In  October, 
1906.  The  two  papers  propounded  as  wills 
of  Jno.  W.  Harris  purport  to  have  been  ex- 
ecuted by  him  on  the  same  day,  July  10, 
1880.  The  existence  of  these  Instruments  ap- 
pears to  have  become  known  to  the  widow 
and  children  of  Mr.  Harris  Immediately  aft- 
er his  death;  but  no  step  was  ever  taken  to 
probate  them,  or  either  of  them,  until  this 
proceeding  was  brought  In  the  county  court 
for  that  purpose  by  the  orphan  asylum  In 
January,  1906,  atadt  21  years  afterwards. 

The  drcumstancM  which  led  to  the  appli- 
cation to  probate  the  will  are,  substantially, 
as  follows:  At  Ibat  time,  and  until  April 
26, 1906,  It  was  unkBown  to  any  one  that  Jno. 
W.  Harris  had  In  1852,  In  Matagorda  coun- 
ty, duly  adopted  Annie  W.  Dallam,  and 
thereby  made  her  one  of  his  heirs  In  case  of 
his  Intestacy.  With  this  fact  unknown  and 
undiscovered,  the  widow  and  children  of 
Judge  Harris  being,  so  far  as  known  or  Im- 
agined, his  only  legal  heirs,  and  being  the 
only  persons  mentioned  In  said  Instruments 
as  his  devisees,  concluded  for  family  rea- 
sons and  considerations  not  to  have  the  will 
or  wills  probated.  This  Is  reflected  by  the 
following  finding  of  the  district  Judge:  "It 
was  unanimously  agreed  by  Mrs.  Harris  and 
Rebecca  P.,  John  W.,  Jr.,  LUlle  B.,  and  Cora 
!«,  Harris  that  the  probate  of  the  papers 
would  seriously  reflect  on  Judge  Harris' 
memory,  and  they  determined  they. should 
not  be  offered  for  probate,  bnt  should  be 
withheld  and  Ignored,  and  that  Mrs.  Harris' 
half  interest  in  all  the  property  should  be 
recognized  and  the  other  half  divided  into 
four  equal  shares  among  themselves.  It 
was  not  known  to  any  of  the  parties,  or 
probably  to  any  living  person,  that  Judge 
Harris  had  in  fact  executed  the  adoption 
and  caused  it  to  be  recorded  until  Mr.  Branch 
T.  Masterson,  being  in  the  town  of  Mata- 
gorda about  the  26th  of  April,  1906,  discov- 
ered it  in  an  examination  of  the  deed  rec- 
ords; and  on  the  flUng  of  suit  by  Mrs. 
Masterson's  children  and  devisees  and  by 
the  widow  of  her  deceased  son,  claiming  her 
interest  as  an  adopted  child,  these  proceed- 
ings to  probate  either  or  both  instruments  as 
Judge  Harris'  will  were  begun."  Acting 
further  upon  the  belief  that  they  were  the 
only  persons  interested  in  the  proper^,  Mrs. 
Harris  and  Jno.  W.  Harris,  Jr.,  and  his 
sisters  dealt  with  the  property  as  their  own, 
as  In  case  of  Judge  Harris'  intestacy,  and 
have  made  many  sales  of  lands,  warranting 
the  title.  The  many  purchasers  from  and 
under  them  proceeded  also  in  good  faith, 
upon  that  theory.  Among  these  purchasers 
are  the  St.  Mary's  Orphan  Asylum  of  land 


in  Galveston,  and  W.  T.  Hefley  (who  Inter- 
vened, also  asking  for  the  probate  of  one  or 
both  of  the  vrills),  a  purchaser  of  certain 
land  in  Milam  county.  The  wills  have  all 
along  remained  in  the  possession  of  John 
W.  Harris,  Jr.,  who  has  exclusive  charge  of 
the  estate,  which  remains  undivided. 

The  court  found  as  to  Con.  Davenport 
(who  was  19  years  of  age  at  the  time  of  her 
father's  death  and  not  21  when  she  married, 
and  who  became  a  widow  November  24, 
1902),  and  also  to  the  minor,  Frederick  Fen- 
ner  Fisher  (whose  mother,  LilUe  Harris,  was 
of  age  when  her  father  died,  and  who  liv- 
ed until  September  8,  1900),  on  the  subject 
of  "default,"  as  follows:  "The  two  wills 
now  offered  for  probate  were  willfully  with- 
held from  probate  or  offer  therefor  by  John 
W.  Harris,  Jr.,  and  Cora  L.  Davenport  for 
21  years,  and  by  Lillle  W.  Harris,  afterwards 
Fisher  by  marriage,  through  whom  Frederick 
Fenner  Fisher  claims,  from  the  time  of  her 
father's  death,  until  she,  herself,  died."  The 
original  application  to  probate  was  filed  in  the 
county  court  by  the  orphan  asylum  on  Janu- 
ary 25, 1908.  It  alleged  the  death  of  John  W. 
Harris  in  April,  1887,  that  he  left  a  written 
will  of  date  Jnly  10^  1880,  a  copy  of  which, 
the  original  not  being  in  applicant's  posses- 
slon  but  believed  to  be  In  th^  possession  of 
the  persons  named  as  executors  therein,  being 
annexed;  and  alleged,  among  other  mat- 
ters, the  conveyance  to  applicant  of  certain 
land  of  the  estate,  by  and  under  the  devisees 
named  in  said  copy  of  will,  and  the  necessity 
of  the  probate  of  this  paper  to  complete, 
protect,  and  make  good  of  record  and  in  fact 
applicant's  title.  As  excuse,  and  to  show 
Itself  not  in  default  in  asking  the  probate, 
the  application  alleged  that  at  the  time  of 
Its  purchase  It  was  informed  and  believed 
that  Jno.  W.  Harris  had  died  Intestate,  and 
that  until  about  two  weeks  prior  to  this  ap- 
plication it  was  ignorant  of  the  fact  that  he 
had  made  a  will. 

John  W.  Harris,  Jr.,  brought  in  and  ten- 
dered for  probate  the  two  instruments,  and 
asked  that  the  will  of  John  W.  Harris, 
whether  it  be  found  to  consist  of  one  or 
both  Instraments,  be  admitted  to  probate. 
His  pleading  alleged  that  the  reason  there 
had  been  no  tender  for  probate  of  such  in- 
strument or  instruments  was,  in  effect,  the 
family  understanding  or  arrangement,  and 
for  the  reasons  above  stated,  not  to  do  so. 
Further,  he  alleged:  That  about  80  persons 
were  occupying  the  same  attitude  as  the 
orphan  asylum  as  purchasers  of  property 
from  the  widow  and  children  of  John  W. 
Harris  through  warranty  deeds  and  repre- 
sentations of  heirship  from  them,  all  rely- 
ing on  the  Intestacy  of  Jno.  W.  Harris  and 
apparent  heirship  of  said  grantors,  and 
about  250  person  occupy  the  position  of  les- 
sees under  them,  said  lessees  also  so  relying; 
that  on  January,  1908,  a  suit  for  partition 
was  brought  by  the  children  of  Annie  P. 
Masterson  claiming  a  one-flf  th  of  the  estate 
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InrolTlng  a  claim  by  tbe  former  based  In 
part  on  said  act  of  adoption  and  the  Intesta- 
cy of  Jno.  W.  Harris;  and  that  It  has  now  be- 
come peculiarly  Important,  In  view  of  the 
recently  discovered  adoption,  that  his  will  be 
probated,' though  21  years  have  elapsed  since 
the  testator's  death.  Hefley  intervened,  al- 
leging his  interest  in  tbe  probate  of  tbe  will 
as  purchaser  under  Mrs.  Harris  and  the 
children  of  certain  land,  asking  for  probate. 
Answers  were  also  filed  in  the  county  court 
by  Ciora  Davenport  asking  for  the  probate 
and  alleging  that  she  had  not  been  in  de- 
fault and  the  circumstances.  The  guardian  of 
Lillle  Fisher's  minor  filed  a  like  pleading. 
Branch  T.  Masterson  and  the  devisees  of 
his  wife,  Annie  W.  Masterson,  opposed  the 
probate. 

The  county  court  probated  one  of  tbe  In- 
struments, as  the  will,  it  being  tbe  one  here- 
inafter referred  to  as  will  "Y."  On  appeal 
the  district  judge  denied  the  right  to  probate 
either,  stating  in  his  conclusions  his  reasons 
substantially  as  follows:  (1)  That  it  does  not 
appear  that  Jno.  W.  Harris,  Jr.,  Cora  L.  Dav- 
enport, and  the  minor  Fisher,  who  was 
chargeable  with  the  laches  of  his  mother,  Lil- 
lle Fisher,  were  not  in  default  in  failing  to 
present  the  will  for  probate  within  four  years 
from  Judge  Hyris'  death.  (2)  That  the  or- 
phan asylum  and  Hefley,  as  to  tbie  question 
of  default,  stood  in  no  better  position  than 
their  grantors,  the  latter  having  been  barred 
of  the  right  to  ask  probate  when  they  con- 
veyed tbe  lands  to  these  applicants,  and  that 
they  were  subject  to  the  disability  of  their 
grantors.  As  an  additional  reason  for  deny- 
ing probate  at  the  Instance  of  the  orphan 
asylum  and  Hefley,  it  appears,  as  found  by 
the  court,  that  the  devisees  of  Mrs.  Masterson 
had  executed  or  tendered  to  each  of  them  a 
special  warranty  deed  to  the  land  respective- 
ly claimed  by  them,  which  bad  the  effect  of 
perfecting  their  titles,  if  it  was  before  de- 
fective by  reason  of  the  act  of  adoption,  there- 
by removing  any  interest  they  had  In  the  pro- 
bate of  the  will.  (3)  A  farther  reason  of  the 
trial  Judge  for  denying  the  probate  is  that 
even  If  the  applicants,  Jno.  W.  Harris,  Jr., 
Cora  Davenport,  and  the  minor  Fisher  had 
not  been  in  default,  each  Instrument  is  a 
complete  will  in  itself  Independent  of  tbe  oth- 
er, and  they  are  Inconsistent  with  each  other 
and  not  intended  to  be  read  together,  and  be- 
cause they  purport  to  have  been  made  on  the 
same  day,  and  each  contains  a  clause  of  revo- 
cation revoking  all  former  wills,  and  there  is 
no  evidence  of  probative  force  to  show  which 
was  tbe  last  will. 

Under  our  statute  (Sayles'  Ann.  Civ.  St 
1897,  art.  1881)  a  will  may  be  admitted  to 
probate  as  a  muniment  of  title  in  favor  of  a 
devisee  or  a  purchaser  under  him,  provided 
the  applicant  has  not  been  In  default  in  fall- 
ing to  present  it  for  probate  within  four  years 
after  the  testator's  death.  Ochoa  v.  Miller, 
59  Tex.  460;  Ryan  v.  Railway,  64  Tex.  241; 
Elwell  T.  TJniversallst  Gen.  Convmtlon,  76 


Tex.  ei9,  13  S.  W.  652.  Whatever  laches  or 
"default"  may  be  ascribed  to  the  devisees,  in 
reference  to  probating  the  will  In  question,  is 
In  our  opinion  not  chargeable  to  the  orphan 
asylum  and  Hefley,  under  the  evidence  here. 
We  start  ont  with  the  principle  established 
In  the  above  cases  that  a  purchaser  from  a 
devisee  is  a  person  entitled  to  have  a  will 
probated  when  the  same  constitutes  an  es- 
sential link  in  his  title.  The  applicants,  the 
orphan  asylum  and  Hefley,  occupy  that  posi- 
tion. Their  right  to  have  it  probated  is  not 
dependent  on  the  existence  of  the  same  right 
In  their  grantors,  the  devisees.  The  latter 
may  have  lost  their  right  by  reason  of  knowl- 
edge possessed  by  them  concerning  the  will, 
and  their  vendee  may  at  the  same  time  have 
the  right  because  of  his  want  of  such  knowl- 
edge. It  is  to  be  borne  in  mind  tliat  it  is  tlie 
applicant's  "default"  that  the  statute  has  ref- 
erence to. 

Under  tbe  exceptional  circumstances  of  this 
case,  the  applicants,  the  orphan  asylum  and 
Hefley,  have  been  guilty  of  no  conduct  that 
can  be  characterized  as  "default."  They  l)e- 
came  Interested  in  their  respective  tracts  by 
purcliase  from  the  same  persons  as  those 
named  in  the  will,  and  who  by  the  laws  of 
descent  of  the  state  were  to  all  appearances 
the  very  persons  who  would  have  taken  with- 
out a  wllL  When  they  purchased.  Judge  Har- 
ris had  been  dead  many  years,  and  so  far  as 
the  public  knew,  or  had  reason  to  know,  be 
had  died  intestate.  His  wife  and  children 
were  the  apparent  and  recognized  owners  of 
the  property  in  the  capacity  of  heirs.  This 
condition  of  things  is  emphasized  by  the  ex- 
tensive and  uniform  transactions  by  the  pub- 
lic with  them  as  heirs.  These  particular  pur- 
chasers, knew  no  better  when  they  bought,  nor 
until  near  the  date  of  this  proceeding,  when 
there  was  unearthed  a  fact  which  no  one  had 
known  or  suspected,  not  even  those  nearest 
In  life  to  the  testator,  viz.,  the  fact  that  he 
had  at  a  remote  time  adopted  his  stepdaugh- 
ter. These  applicants  are  not  in  the  same 
attitude  as  the  other  applicants,  for  they 
knew  nothing  of  the  existence  of  the  wUl 
when  they  became  purchasers.  They  lawful- 
ly, and  in  regular  course  of  dealing,  came  In- 
to a  position  that  gave  them  an  Interest  in 
the  wiU  and  its  probate  if  it  was,  as  It  has 
turned  out  to  be,  an  essential  part  of  th^r 
title.  The  discovery  of  the  necessity  of  a 
will  to  assure  their  title,  and  even  the  dis- 
covery that  there  was  a  will,  came  to  them 
Just  prior  to  the  commencement  of  proceed- 
ings for  probate.  As  applicants,  no  act  or 
knowledge  of  theirs,  nothing  with  which  they 
were  connected,  and  no  situation  they  as- 
sumed, can,  viewing  the  matter  from  the 
standpoint  of  a  prudent  person,  be  said  to 
place  them  in  default. 

As  we  understand,  the  trial  Judge  was  of 
this  opinion ;  but  he  refused  the  application 
of  these  purchasers,  because  they  stood  in  no 
better  position  than  their  grantors,  whom  be 
expressly  found  to  be  in  default    We  do  not 
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concur  In  this.  We  think  an  applicant  for  tbe 
probate  of  the  will  must  be  judged  by  his  own 
conduct  and  circumstances  in  determining 
whether  or  not  he  is  in  default.  The  other 
reason  glym  by  the  trial  judge  for  denying 
the  probate  on  their  applications  was  that 
Mrs.  Masterson's  deviseeB  had  given  or  ten- 
dered deeds  to  them  for  the  lands  they  were 
interested  in,  and  thereby  their  titles  were 
perfected.  His  finding  of  fact  on  this  sub- 
ject is:  "Tbe  devisees  of  Mrs.  Masterson  ten- 
der both  deeds  of  confirmation,  renounce  all 
claim  to  the  lands  so  sold  them,  and  elect  to 
look  exclusively  to  the  parties  receiving  the 
purchase  money,  as  they  do  with  respect  to 
all  the  sales  made  previous  to  the  discovery 
of  the  act  of  adoption."  Tbe  court  added: 
"Out  of  deference  to  the  supposed  wish  of 
the  parties,  not  because  deemed  material,  the 
court  also  finds  the  facts  as  stated  in  the 
written  agreement  of  counsel."  The  written 
agreement  states:  "On  or  about  the  30th  day 
of  January,  1908,  Kvelyn  P.  Masterson,  Thos. 
W.  Masterson,  May  Masterson  Fisher,  joined 
by  her  husband,  Lewis  Fisher,  Reba  B.  Mas- 
terson, and  Wllmer  D.  Masterson  executed 
a  special  warranty  deed  to  St  Mary's  Or- 
phan Asylum  of  Galveston,  Tex.,  conveying 
all  their  right,  title,  and  interest  in  all  the 
property  described  in  tbe  application  of  said 
asylum  herein  and  said  deed  was  by  said 
asylum.  Later  on,  to  wit,  the  4th  day  of 
April,  1908,  said  deed  was  by  tbe  grantors, 
wlttiout  authority  of  grantee,  filed  for  record 
In  the  <^ce  of  the  county  clerk  of  Galveston 
county,  Tex.,  and  Is  now  again  tendered  by 
the  grantors  to  the  grantee  the  said  orphan 
asylum,  and  again  by  tbe  grantee  declined." 
Also:  "It  is  further  agreed  that  May  M. 
Pisher,  joined  by  her  husband,  Lewis  Fisher, 
Thos.  W.  Masterson,  Reba  B.  Masterson,  Wll- 
mer D.  Masterson,  and  Evelyn  P.  Masterson, 
have  executed  and  tendered  to  W.  T.  Hefiey, 
intervener,  since  the  filing  of  his  intervention 
herein,  a  deed  confirming  the  deed  described 
in  his  intervention  as  executed  by  Jno.  W. 
Harris  and  others,  and  expressly  disclaiming 
any  right  to  contest  the  title  of  W.  T.  Hefiey 
to  said  realty,  and  looking  only  to  their  in- 
terest in  the  proceeds  of  said  sale  paid  over 
to  John  W.  Harris,  Jr.,  for  the  estate  of  John 
W.  Harris,  which  deed  so  tendered  tbe  said 
Hefiey  has  been  refused." 

Onr  opinion  upon  this  subject  Is  that  these 
applicants  had  tbe  right  to  probate  the  will 
and  supply  the  missing  link  in  their  title  by 
those  means,  and  could  not  be  deprived  of 
tbat  right,  especially  after  they  instituted 
proceedings  to  probate  the  will  to  that  end; 
nor  to  accept  what  was  oflTered  to  them  as  a 
substitute,  or  what  might  be  a  substitute, 
therefor.  It  Is  evident  tbat  a  Judgment  of 
probate  supplying  the  link  is  more  compre- 
hensive and  unimpeachable  than  a  deed  with 
restricted  warranty,  or  even  one  with  gen- 
eral warranty,  for  that  matter. 

If  the  above  conclusion  Is  sound,  the  will 
l8  to  be  admitted  to  probate  on  said  appli- 


cations regardless  of  the  right  of  the  other 
applicants  to  ask  it,  and  it  really  becomes 
an  immaterial  question  whether  or  not  these 
other  applicants  are  in  default  The  court 
held  them  to  be  in  default.  They  (the  dev- 
isees), according  to  the  court's  finding,  and 
according  to  the  evidence,  were  aware  of 
the  existence  of  the  wills  all  the  time, 
knew  where  they  were,  had  the  custody  of 
them,  and  voluntarily  refrained  from  ten- 
dering them  for  probate.  It  is  true  they  per- 
ceived no  necessity  for  probating  them,  they 
being  the  devisees  therein,  and  as  they  be- 
lieved, and  as  they  apparently  were,  all  of 
the  legal  heirs,  and  tbat  this,  a  mistake  of 
fact,  was  the  underlying  cause  of  their  with- 
holding the  wills.  It  is  true,  also,  that  this 
Is  what  other  prudent  persons  might  have 
done  under  the  same  circumstances.  The 
policy  of  the  law,  however,  is  to  enforce  the 
timely  probate  of  wills,  and  we  think  no 
one  who  has  custody  of  a  will,  and  refrains 
for  the  statutory  period  from  presenting  it 
for  probate,  for  mere  personal  considera- 
tions, or  under  the  assumption  that  his  title 
to  property  is  safe  without  it,  can  be  said 
to  be  not  In  default  in  the  meaning  of  the 
statute.  The  statute  makes  It  necessary  to 
probate  a  will  within  four  years,  and  a  per- 
son having  custody  of  such  an  instrument 
is  charged  with  knowledge  that  it  must  be 
filed  for  probate  within  that  time  In  order  to 
rely  on  it,  whether  tbe  necessity  for  doing 
so  Is  apparent  to  him  or  not.  He  knows 
that  unexpected  events  often  happen,  and 
that  his  present  conclusions  may  be  wrong, 
and  he  knows,  also,  that  by  complying  with 
the  requirements  of  the  statute  he  Is  affords 
ed  a  way,  and  the  only  way,  to  foreclose  all 
contingencies,  and.  If  he  chooses  not  to  re- 
sort to  it,  it  amounts  to  willful  neglect. 

There  remains  the  other  question,  wheth- 
er or  not  It  can  be  determined  which  of 
these  instruments  is  the  last  will.  We  pass 
over  the  question  of  both  being  capable  of 
constituting  and  being  declared  one  will. 
We  think  they  contain  intrinsic  evidence  of 
the  one  designated  in  this  record  as  will  "Y" 
being  the  last  will.  They  bear  the  same 
date.  Extrinsic  evidence  is  not  to  be  con- 
sulted, where  there  Is  intrinsic  evidence  In 
such  a  case,  and  we  therefore  need  not  dis- 
cuss the  extrinsic  evidence,  which,  according 
to  the  briefs  of  counsel,  would  seem  to  tend 
to  opposite  results.  In  both  these  documents 
the  general  form  is  the  same.  The  one 
marked  will  "X"  and  the  one  marked  will 
"Y"  begin  with  a  revoking  clause,  the  for- 
mer says,  "Hereby  revoking  all  others  which 
I  may  have  heretofore  made,"  and  tbe  lat- 
ter says,  "Hereby  revoking  all  other  wills 
that  I  have  heretofore  made."  This  is  sig- 
nificant. It  indicates  that  X  was  made  first, 
because  of  the  probability  that.  If  he  on  the 
same  day  had  already  made  Y,  it  was  made 
so  recently  that  he  would  not  have  used  an 
expression  that  retired  it  as  one  be  may  have 
theretofore  made.    On  the  other  hand,  the 
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language  In  will  Y  revokes  all  wills  thereto- 
fore made,  an  expression  he  was  likely  to 
use  to  refer  to  all  previous  wills,  whether 
recently  made  or  not 

Again,  It  Is  evident  from  will  X,  In  clause 
4,  that  It  was  Incomplete  and  needed  cor- 
rection In  this:  That  It  appointed  as  ex- 
ecutors his  wife,  his  son,  Jno.  W.  Harris, 
and  his  daughter,  Rebecca  P.  Harris.  But 
in  another  clause  It  provides  that  his  wife 
and  any  two  of  his  other  executors  shall 
have  power  to  make  sales  of  property.  It 
la  apparent  from  this  that  he  had  Intended 
to  name  at  least  four  executors.  In  clause 
4  of  the  will  Y  four  are  named,  and  this  mis- 
take corrected.  Indicating  that  this  was  the 
result  of  reflection  after  writing  will  X. 
The  same  can  be  said  of  the  fact  that  In 
will  X  the  clause  giving  the  wife  and  any 
two  of  the  executors  power  to  make  sales 
Is  not  detadied  from  clause  4  and  follows 
it  in  such  a  way  as  to  show  that  it  was  an 
afterthought,  after  finishing  clause  4,  while 
clause  4  of  will  Y  embodies  the  whole  mat- 
ter connectedly,  which  Indicates  a  revision 
of  will  X. 

Other  intrinsic  circumstances  are  referred 
to  by  appellants  as  Indicating  that  will  Y 
was  a  rewriting  and  reforming  of  will  X; 
but  we  think  enough  has  been  shown  to  en- 
force the  conclusion  that  of  these  two  pa- 
pers the  will  Y  expressed  the  final  wishes  of 
the  testator. 

There  are  assignments  of  error  in  the 
briefs  of  appellants,  including  kefley,  which 
complain  of  certain  statements  in  the  court's 
conclusions  of  fact  as  not  warranted  by  the 
evidence.  These  statements  are  not  of  any 
material  importance  In  view  of  the  general 
facts  which  control  the  case.  What  has 
been  stated  In  the  course  of  this  opinion  dis- 
poses practically  of  all  the  assignments  of 
error.  The  result  we  have  reached  is  that 
the  will  Y  should  have  been  admitted  to 
probate  as  the  last  will  and  testament  of 
John  W.  Harris. 

The  Judgment  Is  reversed,  and  Judgment 
rendered  accordingly,  upon  the  applications 
of  the  orphan  asylum  and  the  Intervener, 
Hefley. 

On   Appellees'    Motion    tot   Rehearing. 

In  this  motion  it  Is  claimed  that  we  have 
overruled  Guffey  v.  Hooks,  106  S.  W.  890. 
The  principle  announced  in  that  case  is  that 
the  record  of  an  act  of  adoption  is  construct- 
ive notice  to  all  persons.  Our  opinion  does 
not  hold  to  the  contrary.  We  simply  hold 
that  upon  the  issue  of  default.  In  reference 
to  the  probating  of  a  will,  the  want  of  actu- 
al knowledge  Is  a  factor  entitled  to  be  con- 
sidered. In  Henry  v.  Roe,  83  Tex.  450,  18  S. 
W.  806,  the  Supreme  Court  indicates  very 
clearly  that  all  that  is  necessary  Is  an  eq- 
uitable explanation  of  the  apparent  laches. 
The  facts  and  circumstances  of  this  case 
may,  notwithstanding  what  is  said  In  the 
main  opinion,  constitute  a  reasonable  and 


equitable  excuse  for  the  delay  on  the  part 
of  the  dilldren  of  John  W.  Harris;  but  our 
opinion  Is,  as  there  expressed,  that  the  per- 
sons having  control  and  custody  of  the  will 
are  not  excused,  even  by  the  apparent  and 
peculiar  conditions  confronting  said  chil- 
dren, from  its  timely  probate. 

It  Is  further  contended  in  this  motion  that, 
as  Sirs.  Harris  repudiated  the  will,  the  one- 
fifth  which  was  conditionally  devised  to  her 
was  not  disposed  of  by  the  will,  and  as  to 
that  Judge  Harris  died  intestate.  This 
seems  to  be  a  question  not  hitherto  raised. 
However,  we  do  not  understand  that  she 
r^ndlated  the  provision  the  will  made  for 
her.  The  finding  of  the  court  was  that  upon 
his  death  the  wills  of  Judge  Harris  were 
read  at  a  family  meeting,  that  all  were  sur- 
prised at  their  contents  in  regard  to  the  re- 
dtal  that  the  great  bulk  of  his  property  was 
his  separate  estate,  when  they  knew  It  to 
be  community,  and  at  his  devising  only  one- 
fifth  of  it  to  his  wife,  and  Mrs.  Harris  was 
surprised  that  her  daughter,  Mrs.  Master- 
son,  was  not  treated  on  a  parity  with  the 
others,  and  it  walS  unanimously  agreed  by 
Mrs.  Harris,  Rebecca,  Jno.  W.,  Jr.,  Llllie  B., 
and  Oora  L.  Harris  that  the  probate  of  the 
papers  would  seriously  refiect  on  Judge  Har- 
ris' memory,  and  they  determined  that  they 
should  not  be  offered  for  probate,  but  should 
be  withheld  and  ignored,  and  that  Mrs. 
Harris'  half  Interest  in  all  the  propoty 
should  be  recognized  and  the  other  half  di- 
vided into  foar  equal  shares  among  them- 
selves. The  above  does  not,  we  think,  evi- 
dence a  renunciation  by  Mrs.  Harris  of  what 
the  will  devises  to  her.  It  shows  that  she 
accepted  it,  and,  in  addition,  accepted  what 
the  others  voluntarily  and  spontaneously 
yielded  to  her  from  what  was  devised  to 
them.  However,  this  would  not  seem  a  ques- 
tion that  arises  on  an  application  to  pro- 
bate the  will. 

Another  matter  discussed  in  the  motion  is 
that  the  district  court  found  "that  the  St 
Mary's  Orphan  Asylum  and  Hefley'a  appli- 
cations to  i»obate  were  made  at  the  instance 
of  John  W.  Harris,  Jr.,  owing  to  apprehen- 
sions that  he  and  those  claiming  in  like  in- 
terest were  barred  by  limitations."  It  was 
not  found  as  a  fact  nor  could  it  be  on  the 
undisputed  evidence  here,  that  there  was 
any  collusion  for  said  purpose  between  these 
parties  when  the  orphan  asylum  and  Hefley 
became  interested' parties.  If  th^.  In  good 
faith,  acquired  the  right  to  apply,  the  mo- 
tives Inducing  them  to  assert  that  right  are 
immaterial. 

We  are  requested  to  modify  the  decree 
which  we  have  entered,  by  having  it  read 
so  that  the  probate  will  inure  to  the  benefit 
of  the  orphan  asylum  and  Hefiey  only  and 
as  a  muniment  to  perfect  their  respective 
titles  only,  and  without  prejudice  to  the 
rights  of  other  parties.  There  appear  from 
this  record  to  be  numerous  other  vendees 
similarly  Interested.    All  we  think  it  proper 
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for  us  to  do  Is  to  grant  the  probate.  The 
effect  of  tbiB  at  this  late  date  could  extend 
no  further  than  Its  use  as  evidence  of  title; 
letters  testamentary  being  expressly  forbid- 
den The  effect  of  such  a  probate  and  the 
extent  of  Its  operation  are  questions  not  be- 
fore us,  and  we  decline  to  make  any  adju- 
dication that  may  be  construed  as  being  an 
expression  on  that  subject. 
The  motion  is  overruled. 


GULF,  C.  ft  S.  F.  RT.  CO.  et  al.  v.  FOWLER. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  17, 
1909.) 

1.  Railboads  (§  256*)  —  IHJUWES  by  Cab  — 

CONTBOL  OP  UAH. 

A  railroad  company  left  on  its  side  track 
a  loaded  car  for  deliveiv  to  the  consignee.  The 
car  stood  there  at  7  o'clock  in  the  morning,  and 
there  was  evidence  that  it  waa  not  there  tbd 
preceding  evening.  Held,  that  the  company's" 
liability  in  respect  to  the  car  had  not  terminated 
at  7  o'clock,  and  the  car  belonged  to  it  and  had 
not  been  received  by  the  consignee,  and  for  in- 
juries to  third  persons  caused  oy  such  car  the 
railroad  company  was  liable. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  S  792;  Dec.  Dig.  I  236.»] 

2.  Railboads  ({  273%*)— GuABoiNO  Fbkight 

— INJDBIBS  TO  TMIBD  PEBSONB. 

A  railroad  company  in  possession  of  freight 
as  warehouseman  for  delivery  to  the  consignee 
must  exercise  ordinary  care  in  );uarding  the 
same  so  as  to  prevent  the  same  injuring  others. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  273%.*] 

3.  RAII.BOADB  (S  443*)— Irjvbies  to  A.iirntAijS 
— EscAFK  OF  Acid  Fboh  Cab— Evidence. 

Evidence  held  to  show  that  a  railroad  com- 
pany was  guilty  of  negligence  in  leaving  a  car 
containing  salpnnric  add  on  a  side  track  for 
delivery  to  a  consignee,  while  the  car  was  leak- 
ing acid  or  that  the  carboys  containing  the  acid 
were  broken  by  its  servants  while  placing  the 
car  on  the  side  track,  making  the  carrier  liable 
to  the  owner  for  the  loss  of  the  acid,  and  hence 
liabie  to  the  owner  of  a  horse  for  injuries  to 
the  horse  caused  by  its  stepping  into  a  pool 
formed  by  the  acid. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Die.  I  44a.*l 

4.  Appeat  and  Errob  (§  854*)  —  Review  — 
Rbasors  fob  Judoment. 

Where  the  court  correctly  foand  in  favor 
of  the  successful  party  on  either  one  of  two 
grounds  on  which  it  based  its  jndgment,  the 
judgment  will  be  sustained. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  3408,  3410;  Dec.  Dig.  f 
854.*] 

5.  RAiutOADS  (i  273%*)— Cabbiaoe  of  Dan- 

OBBOUB  SCBSTANCES— LIABILITT. 

•  The  rule  that  a  carrier  need  not  acquaint 
itself  with  the  character  of  its  shipments,  and 
cannot  requite  the  shipper  to  disclose  the  char- 
acter of  the  articles  offered  for  shipment,  is  sub- 
ject to  exceptions,  and,  when  goods  known  to  be 
dangerous  to  the  person  or  property  of  others 
are  offered  to  a  railroad  company  for  transpor- 
tation, the  shipper  mnst  disclose  the  dangerous 
qnalitles,  and  the  railroad  company,  after  re- 
ceiving the  same,  must  exercise  ordinary  care  to 
the  end  that  the  same  may  be  safely  transported 
without  injury  to  others,  and  such  care  mnst  be 


firoportionate  to  the  danger  incident  to  the  band* 
ing  of  the  goods. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  273%.*] 

6.  RAiutOADS  ({  443*)— IR  Railboad  Cabs- 
IN.TUBT  TO  Animal— Evidence. 

In  such  case,  evidence  held  to  justify  a  find- 
ing that  the  earner  at  the  time  of  the  receipt  of 
the  acid  had  notice  of  its  dangerous  character, 
and  that  it  failed  to  exercise  reasonable  care, 
whereby  the  carboys  were  broken  and  the  acid 
allowed  to  escape  into  the  street. 

[Ed.  Note.— For  other  cases,  see  Railroads 
Dec.  Dig.  I  443.*] 

7.  Neougence  (I  130*)  —  Evidence  —  Objec- 
tions—Sufficienot. 

An  objection  to  the  testimony  of  witnesses 
testifying  to  the  result  of  an  investigation  made 
and  facts  ascertained  several  hours  after  an  ac- 
cident, on  the  ground  that  the  testimony  is  im- 
material and  irrelevant,  and  becatise  there  is 
nothing  to  show  that  at  the  time  the  investiga- 
tion was  made  the  same  conditions  existed  as 
when  the  accident  occurred,  goes  only  to  the 
weight  of  the  evidence,  and  not  to  its  com- 
petency. 

[Ed.  Note.— For  other  cases,  see  Nesligence. 
Cent.  Dig.  !{  250-254;   Dec.  Dig.  S  130. ♦J 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Judge. 

Action  by  M.  W.  Fowler  against  the  Gulf, 
Colorado  ft  Santa  F6  Railway  Company  and 
others.  From  a  judgment  for  plaintiff 
against  defendant  the  Gulf,  Colorado  &  San- 
ta F€  Railway  Company,  It  appeals.  Af- 
firmed.   • 

Terry,  Cavln  ft  Mills,  Chaa  K.  Lee,  and 
Brown  &  I.i0inax,  for  appellant  R.  M.  Row- 
land, for  appellee. 

RICE,  J.  Appellee  brought  this  suit  in  the 
justice's  court  against  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  the  Klndel- 
Clark  Drug  Company,  and  W.  Y.  Binyon,  Jr., 
to  recover  damages  to  his  mare  alleged  to 
have  been  caused  by  the  negligence  of  said 
defendants  in  allowing  sulphuric  add  to  es- 
cape from  a  car  of  appellant,  forming  a  pud- 
dle in  the  public  street,  through  which  plain- 
tiff's mare  was  driven  by  his  son,  and  into 
which  she  stepped,  severely  burning  and  in- 
juring her  feet.  Appellee  recovered  In  tbe 
Justice's  court,  from  which  an  appeal  was 
taken  to  the  county  court,  where  a  trial  was 
bad  before  the  court  without  a  jury,  and 
judgment  rendered  in  favor  of  appellee 
against  the  railway  company,  who  alone  ap- 
peals in  this  case,  the  other  two  defendants 
being  aqjultted  of  negligence,  and  judgment 
was  rendered  in  their  favor. 

The  court  filed  Its  conclusions  of  fact  and 
law,  and  the  evidence,  in  our  opinion,  sup- 
iwrts  the  same.  E'rom  the  evidence  it  ap- 
pears that  on  the  morning  of  the  IGth  of 
April,  1907,  while  appellee's  son  was  driving 
the  animal  in  question  along  one  of  the  pub- 
lic streets  of  the  city  of  Ft.  Worth,  It  step- 
ped into  a  puddle  of  sulphuric  acid  which 
had  escaped  into  the  middle  of  the  street 
from  a  car  load  of  drugs  that  had  been  left 
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Standing  on  the  Bide  track  near  tbe  premises 
of  said  drug  company  for  the  purpose  of  de- 
livery to  It  It  is  not  definitely  shown  how 
long  the  car  had  been  standing  upon  this 
side  track  or  switch ;  but  the  accident  occur- 
red about  7  o'clock  In  the  morning,  and  there 
Is  evidence  to  the  effect  that  the  car  was 
not  there  the  preceding  evening.  It  appears 
that  the  car,  among  its  other  contents,  con- 
tained a  number  of  carboys  of  sulphuric 
acid,  two  at  least  of  which  had  been  broken, 
irom  which  the  contents  escaped,  forming  a 
puddle  In  the  middle  of  the  street.  There 
was  nothing  to  show  any  contributory  neg- 
ligence on  the  part  of  the  driver  of  the 
animal. 

The  trial  court  found  as  a  fact  that  the 
car  was  In  the  possession  of  the  company  at 
the  time  of  the  accident,  and  that  one  or  more 
of  said  carboys  containing  said  add  was  bro- 
ken and  In  a  leaking  condition  at  the  time 
the  car  was  placed  by  the  railway  company 
on  the  switch,  or  else  that  one  of  said  car- 
boys was  broken  by  the  servants  of  said  com- 
pany while  In  the  act  of  placing  said  car 
at  said  point,  and  that  no  effort  was  made 
to  guard  said  car  nor  to  prevent  the  acid 
from  leaking  and  escaping  Into  the  street, 
nor  any  efforts  made,  by  signs  or  otherwise, 
to  warn  the  public  of  the  presence  of  said 
acid  In  said  street,  finding  that  the  acts  of 
said  railway  eompany  in  the  premises  con- 
stituted negligence.  And  the  court  further 
found  as  a  fact  that  said  leaking  carboys 
of  add  constituted  a  nuisance,  threatening 
Injury  to  persons  and  animals  using  said 
street,  for  which  said  company  was  respon- 
sible. The  court  further  found  that  sul- 
phuric acid  Is  a  dangerous  substance,  call- 
ing for  care  and  diligence  in  handling — ^liable 
to  do  Injury  if  allowed  to  escape — and  that 
the  nature  of  the  receptacles,  called  "car- 
boys," in  which  the  acid  was  contained.  In- 
dicated the  character  of  its  contents,  and 
that  appellant  knew,  or  ought  to  have  known, 
at  the  time  it  first  received  the  same,  that 
it  contained  sulphuric  acid,  or  some  other 
dangerous  liquid,  which  would  do  harm  if  al- 
lowed to  escape.  The  court  further  found 
that  the  negligence  of  the  appellant  was  thn 
proxlinate  cause  of  the  injury;  that  neither 
the  drug  company,  nor  Blnyon,  the  drayman, 
who  had  gone  there  for  the  purpose  of  un- 
loading the  car,  had  anything  to  4o  with 
causing  the  escape  of  said  acid. 

The  court  as  a  conclusion  of  law  found 
that  a  common  carrier  who  knows,  or  has 
reason  to  suspect,  the  dangerous  character  of 
the  goods  Intrusted  to  it  for  transportation, 
is  bound  to  exercise  that  degree  of  care  in 
carrying  the  same  which  is  proportionate  to 
the  danger  assumed,  and  that  appellant  fail- 
ed, in  handling  this  car,  to  discharge  the 
duty  so  imposed  upon  It;  wherefore  it  was 
guilty  of  negligence  in  law,  and  was  respon- 
sible to  the  plaintifiC  for  the  consequences  of 
such  negligence.     The  court  further  found, 


as  a  conclusion  of  law,  that  the  railway  com- 
pany did  not  use  ordinary  care  for  the  pro- 
tection of  others  in  the  handling  of  this 
shipment  of  add,  which  was  a  dangerous 
agency,  and  that  the  injuries  resulting  to 
plalntifTs  mare  were  directly  caused  by  such 
want  of  ordinary  care  upon  the  part  of  said 
company;  wherefore  It  was  liable  In  dam- 
ages to  plaintiff.  The  court  further  found, 
as  matter  of  law,  that  the  appellant  was 
guilty  of  maintaining  a  nuisance  by  allowing 
the  leaking  car  thus  to  stand  on  its  side 
track  near  the  street,  thereby  rendering  it 
liable  for  damages  to  any  citizen  whose  prop- 
erty might  receive  spedal  injury  therefrom 
while  in  the  lawful  use  of  the  street 

Appellant,  by  its  first  assignment  of  error, 
complains  of  the  court's  finding  to  the  ef- 
fect that  the  car  containing  the  add,  after 
being  left  on  the  side  track  for  the  ddiv- 
ery  of  the  goods  to  the  drug  company,  was 
in  possession  of  appellant  We  think  it  is 
dearly  shown  by  the  evidence  that  the  car 
in  question  belonged  to  appellant  and  was 
upon  its  side  track,  and  at  the  time  of  the 
accident  had  not  been  received  by  the  drug 
company.  In  the  event  of  loss  or  injury  to 
its  contents,  we  think  the  appellant  would 
have  been  held  liable  to  the  owner  therefor 
(see  Missouri  Pacific  Ry.  Co.  v.  Haynes,  72 
Tex.  175,  10  S.  W.  398);  and,  of  course, 
therefore  in  its  possession  and  control.  But 
even  If  the  evidence,  as  contended  by  appel- 
lant, was  Bufladent  to  show  that  its  duty  as 
carrier  had  ceased,  and  that  of  warehouse- 
man bad  begun,  still  we  do  not  believe  that 
it  would  have  made  any  material  difference- 
as  to  its  liability  to  plaintiff  for  the  injury 
sustained  under  the  peculiar  circumstances 
of  this  case,  because  even  then  it  would 
have  been  compelled  to  exercise  ordinary 
care  in  guarding  said  shipment,  so  as  to  pre- 
vent the  escape  of  the  add  into  the  street 
from  which  injury  might  have  resulted  to 
others. 

By  «*-s  second  assignment  appellant  urges 
that  the  court  erred  in  its  second  and  third 
conclusions  of  fact  In  holding  that  the  car- 
boys containing  sulphuric  add  were  broken 
and  in  a  leaky  condition  at  the  time  the  car 
was  placed  by  the  railway  company  on  the 
switch,  or  else  that  they  were  broken  by 
the  servants  of  the  railway  company  in  plac- 
ing the  car  in  said  position ;  and,  further,  in 
making  no  effort  to  prevent  the  add's  leak- 
ing from  the  car,  and  in  making  no  effort 
to  warn  the  public  of  the  presence  of  the 
same  in  the  street  that  said  company  was 
guilty  of  negligence.  While  there  was  no 
positive  evidence  that  the  carboys  contain- 
ing the  acid  were  broken  and  the  car  In  a 
leaking  condition  at  the  time  it  was  placed 
on  the  switch,  nor  non^  going  to  show  that  it 
was  broken  by  the  acts  of  its  servants  while 
placing  the  car  in  said  position,  still  we  think 
that  the  evidence  compelled  this  finding,  be^ 
cause  If  the  carboys  containing  the  add  bad 
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been  broken  and  leaking  when  the  shipment 
started,  or  while  In  transit.  It  very  likely 
would  have  emptied  itself  en  route.  There 
was  no  evidence  showing,  or  tending  to  show, 
any  trace  of  the  add  on  the  ground  before 
the  car  reached  this  point;  nor  was  there 
any  evidence  going  to  show  that  anybody 
had  Interfered  In  any  way  with  this  car 
while  standing  at  this  poUt  Neither  the 
dmg  company  nor  the  drayman  had  opened 
the  car  at  the  time  of  the  injury,  and  there 
was  no  evidence  on  the  part  of  the  railway 
company  to  explain  this  leakage  of  the  acid 
from  the  car,  nor  anything  showing,  or  tend- 
ing to  show,  when  It  began  to  leak,  or  how 
the  carboys  containing  the  add  came  to  be 
broken,  so  that  we  must  condnde  from  the 
circumstances,  as  did  the  court  below,  that 
either  the  car  was  leaking  at  the  time  it 
was  placed  there,  or  else  that  the  carboys 
were  broken  by  the  servants  of  the  company 
while  placing  the  car  at  the  point  where  it 
was  left,  and,  In  either  event,  the  company 
wonid  have  been  liable  to  the  owners  for  the 
loss  of  the  add. 

But  the  third  and  fourth  assignments  of 
error  present.  In  onr  Judgment,  the  most 
serious  questions  in  this  case,  and  are  aa 
follows:  By  its  third  assignment  appellant 
Insists  that  the  court  erred  in  its  findings  of 
fact  and  conclusions  of  law,  finding,  in  effect, 
that,  by  reason  of  the  fact  that  the  acid 
leaked  from  the  car  and  stood  In  the  street, 
the  defendant  company  was  responsible  for 
the  creation  and  maintenance  of  a  nuisance ; 
and  by  its  fourth  assignment  it  is  urged  on 
the  part  of  appellant  that  the  court  erred  in 
its  conclusions  of  fact  and  law,  which  found, 
in  effect,  that  carboys,  such  as  contained  this 
sulphuric  add,  were  ordinarily  employed  for 
the  handling  and  transportation  of  strong 
and  dangerous  acids,  and  that  from  the  na- 
ture of  the  receptacles  in  which  the  acid  was 
contained  and  carried  the  character  of  the 
contents  was  indicated,  and  that  the  railway 
company  knew,  or  ought  to  have  known,  at 
the  time  it  first  received  said  carboys,  ttiat 
they  contained  acid  or  some  other  dangerous 
liquid,  and  that  the  rallwaty  company  did 
not  use  ordinary  care  in  the  handling  of  this 
shipment,  and  that  the  injury  to  the  plaln- 
tifTs  mare  was  directly  caused  by  the  failure 
of  the  railway  company  to  exercise  such 
care. 

If  the  court  was  correct  In  finding  In  favor 
of  appellee  against  appellant,  either  on  the 
ground  of  nuisance  or  on  the  ground  of  fail- 
ing to  exercise  ordinary  care  in  receipt  and 
transportation  of  the  car  containing  the  acid, 
then,  in  either  event,  the  Judgment  ought  to 
be  sustained.  The  evidence  dlsdoses  that 
the  carboys  mentioned  containing  the  add 
were  receptacles  made  of  glass  In  the  shape 
of  large  Jugs  or  demijohns,  and  the  court 
found  that  these  were  such  as  were  ordinari- 
ly employed  for  the  handling  and  transporta- 
tion of  strong  and  dangerous  adds.  It  Is 
possibly  true  that  the  evidence  did  not  sus- 


tain the  latter  finding,  to  the  effect  that 
dangerous  acids  were  commonly  shipped  In 
carboys  of  this  kind;  but  It  is  insisted  by 
appellee  that  courts  will  take  Judicial  cog- 
nizance of  such  matters  as  are  of  common 
knowledge,  citing  Thompson  on  Negligence, 
vol.  6,  a  7629,  7630,  and  Elliott  on  Evidence, 
i  64,  and  that  It  is  a  matter  of  common 
knowledge  that  adds  are  shipped  in  such 
receptacles  as  the  ones  described  by  the  evi- 
dence. But,  without  resting  our  conclusion 
on  this  finding,  and  irrespective  of  whether 
the  court  would  take  Judidal  cognizance  of 
what  a  carboy  Is,  we  are  Inclined  to  believe 
that  the  court's  finding  against  the  appel- 
lant on  the  question  of  negligence  Is  well 
founded.  While  it  is  true  that  a  railroad 
company,  ordinarily,  is  not  required  to  ac- 
quaint Itself  with  the  character  of  Its  ship- 
ments, nor  ordinarily  has  it  the  right  to 
know  or  demand  from  the  shipper  the  char- 
acter of  the  article  proffered  for  shipment 
(see  5  Thompson  on  Neg.  S  6593;  2  Hutch, 
on  Car.  §  759),  still  there  are  well-established 
exceptions  to  this  general  rule  In  respect  to 
such  goods  as  are  known  to  be  dangerous  In 
trangiK)rtation  to  the  person  or  property  of 
others;  and,  when  such  goods  of  this  char- 
acter are  so  offered  to  the  carrier,  it  has  been 
held  to  be  the  duty  of  the  shipper  to  make' 
known  their  dangerous  qualities,  and  it  would 
be  aa  Imposition  on  the  carrier  not  to  do  so ; 
and  In  such  cases  it  would  seem  to  be  the 
right  on  the  part  of  the  carrier  to  refuse 
to  carry  goods  when  their  dangerous  char- 
acter is  either  clearly  apparent,  or  when  the 
same  excites  the  suspicion  of  the  carrier. 
Hutch,  on  Car.  vol.  2,  {  796; 

In  Elliott  on  Railways,  vol.  4,  $  1466,  It  is" 
said  that  railways  have  the  right  to  refuse 
to  carry  dangerous  goods,  or  such  as  they 
may  believe  to  be  so.  In  Moore  on  Carriers, 
§  5,  p.  100,  it  Is  said:  "It  may  lawfully  re- 
fuse to'  receive  or  carry  goods  of  an  explosive 
or  dangerous  character,  such  as  dynamite, 
nitroglycerin,  vitriol,  etc.,  or  goods  which  the 
law  prohibits  it  from  carrying,  such  as  in- 
toxicating liquors.  It  has  a  right  to  demand 
an  examination  and  to  be  made  acquainted 
with  the  contents  of  packages  where  there 
is  reasonable  ground  for  believing  they  ate 
of  a  dangerous  character;  but,  in  the  ab- 
sence of  reasonable  grounds  for  suspecting 
them  to  be  of  a  dangerous  character,'  it  can- 
not compel  the  owner  or  person  offering  them 
for  shipment  to  dlsdose  their  nature."  Cer- 
tainly, ordinary  care  at  least  should  be  taken 
after  the  receipt  of  such  dangerous  articles 
by  a  common  carrier,  to  the  end  that  the- 
same  may  be  safely  transported  without  In- 
Jury  to  Its  employes  or  others  who  may  come- 
In  dose  proximity  to  the  same,  and  sucbi 
care  must  be  proportionate  to  the  danger  inci- 
dent to  the  handling  of  the  article  In  ques- 
tion. On  this  subject  it  is  said  In  volume 
1,  i  759,  Thompson  on  Negligence:  "One 
court  has  reasoned  that  the  danger  to  be  ap- 
prehended by  the  indiscriminate  handling  of 
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highly  explosive  substances — in  the  particu- 
lar ease  detonating  caps — is  so  great  and  ob- 
vious that  a  high  degree  of  care  should  be  ex- 
ercised to  prevent  them  from  falling  into  the 
hands  of  strangers ;  but  this  Is  only  another 
mode  of  stating  that  the  care  and  caution  to 
be  applied  in  guarding  dangerous  substances 
is  a  degree  of  care  and  caution  proportionate 
to  the  danger  to  others  from  coming  into 
contact  with  them.  Another  court  has  ap- 
plied to  the  same  subject  the  standard  of 
ordinary  care  and  skill,  by  holding  that  the 
owner  of  premises  is  liable  for  damages  to 
the  personal  property  of  a  bare  licensee  upon 
the  premises,  for  an  explosion  of  dynamite 
stored  thereon,  due  to  his  want  of  ordinary 
care  and  skill  in  the  management  of  the 
same.  Another  court  has  correctly  expressed 
the  rule  by  holding  that  one  who  handles  or 
carries  dangerous  explosives,  or  keeps  them 
on  his  premises^  though  not  per  se  answera- 
ble for  all  injurious  consequences  which  may 
proceed  from  them,  regardless  of  the  degree 
of  care  and  vigilance  he  may  exercise  con- 
cerning tbem,  must  use  such  care  and  pru- 
dence in  guarding  them  as  prudent  and  care- 
ful persons  whose  business  it  is  to  deal  in 
such  articles  ordinarily  exercise,  which  is 
greater  than  that  required  with  respect  to 
articles  not  commonly  considered  dangerous" 
— citing  Henry  v.  Cleveland,  etc.,  R.  Co.  (C. 
0.)  67  Fed.  426. 

Justice  Williams,  in  the  case  of  Ft  Worth 
&  D.  C.  R.  R.  Co.  T.  Beauchamp,  95  Tex. 
496,  68  S.  W.  502,  58  L.  R.  A.  716,  93  Am.  St 
Rep.  864,  held,  as  shown  by  the  syllabus, 
that:  "Where  a  railroad  company,  by  fail- 
ing to  use  ordinary  care,  allows  a  car  of  ex- 
plosives to  be  unnecessarily  or  unreasonably 
delayed  at  a  station,  or  falls  to  use  ordinary 
care  in  keeping  or  caring  for  such  car,  it 
creates  a  nuisance  rendering  the  company 
liable  for  damages  resulting  to  adjacent 
property  from  an  explosion  thereof;  and 
further  that,  where  there  is  evidence  in  an 
action  against  a  railroad  for  damages  result- 
ing from  explosion  of  a  car  of  explosives 
that  the  company  was  negligent  in  allowing 
the  car  to  be  delayed  or  in  falling  to  prop- 
erly guard  it,  the  question  of  the  negligence 
of  the  company  in  such  respects  is  for  the 
jury."  In  the  case  of  Farmers'  Loan  &  Trust 
Co.  V.  Oregon  Railway  &  Navigation  Com- 
pany (C.  C.)  73  Fed.  1003,  where,  after  the 
plaintiffs  goods  were  in  the  depot  of  the 
railway  company,  being  held  as  warehouse- 
man, a  drayman  brought  a  carboy  of  sul- 
phuric acid  to  the  depot  for  shipment,  and 
unloaded  it  there,  all  the  defendant's  em- 
ployes about  the  depot  at  the  time  it  was 
left  by  the  drayman,  being  engrossed  in  oth- 
er duties,  failed  to  take  notice  of  the  fact 
that  the  drayman  had  left  said  carboy  of 
acid,  notwithstanding  the  company  bad  rules 
forbidding  adds  of  such  character  to  be 
placed  inside  of  Its  depot,  said  acid  being  de- 


posited upon  a  floor  saturated  with  oil,  in 
consequence  of  a  leak  In  the  carboy,  and  an 
explosion  occurred  setting  fire  to  the  depot 
and  destroying  plalntifTs  goods,  it  was  held 
that  the  company  was  negligent  in  failing  to 
exercise  a  reasonable  supervision  over  the 
articles  in  its  depot  and  the  care  of  its  build- 
ing where  its  patrons'  property  was  stored, 
and  was  therefore  liable  to  plaintiff  for  the 
value  of  the  goods  so  destroyed. 

We  think  the  evidence  In  this  case  Justi- 
fied the  court  in  finding  that  the  appellant, 
at  the  time  of  the  receipt  of  the  carbosrs  of 
add,  had  notice  of  the  dangerous  character 
and  quality  of  their  contents,  and.  Irrespec- 
tive of  whether  it  had  or  did  not  have  the 
right,  on  accouut  thereof,  to  refuse  to  re- 
ceive said  shipment,  it  certainly,  after  re- 
ceiving the  same,  became  charged  with  the 
duty  of  exercising  reasonable  care  in  trans- 
porting the  same,  and  that  the  degree  of 
care  so  exercised  would  necessarily  increase 
In  proportion  to  the  dangerous  character  of 
the  shipment,  and  that  tliis  duty  did  not 
cease  until  after  its  delivery  to  the  consignee, 
and  that  the  court  was  also  Justified  in  find- 
ing from  the  evidence  that  appellant  was 
guilty  of  the  want  of  such  ordinary  care  in 
such  transportation,  by  reason  of  which  fail- 
ure said  carboys  were  broken  and  the  add 
allowed  to  escape  from  its  cars  and  flow  in- 
to the  street,  occasioning  the  damage  com- 
plained of.  We  therefore^overrule  these  as- 
signments. 

The  fifth  assignment  of  error  questions  the 
correctness  of  the  ruling  of  the  court  in  per- 
mitting plalntifTs  witnesses  Fowler,  Erwin, 
and  McKlnney  to  testify  over  its  objection  as 
to  the  result  of  investigation  made  and  facts 
ascertained  several  hours  after  the  injuries 
are  alleged  to  have  occurred,  on  the  ground 
that  said  evidence  was  Immaterial  and  ir- 
relevant, and  because  there  was  nothing  to 
show  that,  at  the  time  said  investigation  was 
made,  the  same  conditions  existed  as  when 
the  injury  occurred.  We  think  this  objection 
goes  more  to  the  weight  of  the  evidence  than 
to  its  competency,  and  hence  the  same  is 
not  well  taken,  and  this  assignment  will  be 
overruled. 

Believing  no  reversible  error  Is  shown,  the 
Judgment  of  the  court  below  is  in  all  things 
affirmed. 

Affirmed. 


BUCKLEY  et  al.  v.  RUNGB  et  «L 

(Court  of  Civil  Appeals  of  Texa.<i.    Nov.  1,  1900. 
Rehearing  Denied  Nov.  24,  1909.) 

1.  VKNDOR    A5D    PUBCHASEB    (JS   252,    2o3*)— 

Lien  fob  Pbice— Reservation. 

The  recital  in  a  note  given  by  a  purchaner 
for  the  lands  "secured  by  S.  Ef.  and  S.  W. 
quarter  of  N.  E.  Block  of  out  lot  70"  ia  suffi- 
cient to  constitute  a  reservation  of  an  express 


•For  outer  cases  se*  same  topic  and  section  NUMBBR  in  Dec.  *  Am.  Digs.  U07  to  date,  &  Reporter  Indena 
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lien  on  the  property,  and  the  superior  title  re- 
mains in  the  vendor  until  the  note  is  pai4- 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  636,  638 ;  Dec.  Dig.  IS 
252,  253.»1 
2.  PATiomr  a  66*)— Pbesumftionb— I<APSK  or 

Time. 

A  purchase-money  note  reserving  a  lien 
on  the  property  sold  is  presumptively  paid  after 
the  lapse  of  over  30  years,  unless  the  presump- 
tion is  rebutted  by  evidence  of  nonpayment. 

lEH.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  S  178 ;    Dec.  Dig.  §  66.*] 

5.  Payment  (|  76*)— Presumptioks. 

Whether  the  presumption  of  payment  of  a 
Bote  arising  fnnn  the  lapse  of  time  was  over- 
come by  the  proof  of  nonpayment  held,  under 
the  evidence,  for  the  jury. 

[EA.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  I  247 ;   Dec.  Dig.  i  76.*] 

4.  Vendor  and  PuBCHAeER  (§  253*)— Lien  fob 

PUBCHASE   PRICE-^ONTBACTS. 

A  lien  created  by  the  recital  in  a  purchase- 
money  note  is  a  contract  lien,  and  not  a  mere 
Implied  vendor's  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ^  638 ;   Dec.  Dig.  {  253.*] 

6.  Vendor  and  Pubchabeb  (§  265*)- Bona. 
Fide  PnBcnASEB- NoTrcB. 

A  purchaser  for  value,  and  without  notice 
of  an  ezpreas  lien,  evidenced  by  his  grantor's 
purchase-money  note  reserving  an  express  lien 
tor  the  price,  is  a  bona  fide  purchaser  without 
notice,  and  his  title  is  good  as  against  the  lien. 
[E^.  Note. — For  other  cases,  see  Vendor  and 
Purchase,  Cent  Dig.  |  702;   Dec.  Dig.  i  265.*] 

6w  Vbrdob  and  PtJBCHASEB  (§  299*)  —  Bona 

Fide  Pubchabeb— Notice. 

Whether  a  purchaser  purchased  for  value 
and  without  notice  of  an  express  lien  evidenced 
by  his  grantor's  purchase-money  note  reserving 
an  express  lien  held  for  the  jury. 

[E!d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  §  842 ;   Dec.  Dig.  §  299.*] 

7.  Vendob  and  Purohaseb  (§  299*)  —  Bona 
Fide  Purchaser— Notice. 

One  asserting  a  title  resulting  from  the 
reservation  of  an  express  lien  on  land  for  the 
purchase  price  as  against  a  grantee  of  the  pur- 
chaser has  the  burden  of  proving  that  the  pur- 
chaser had  notice  of  an  express  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  841 ;   Dec.  Dig.  t  299.*] 

8.  Trial  (|  194*) — ^Instbuctions— Requests. 

A  charae  on  the  weight  of  the  evidence  is 
properly  refused. 

[Ed.  Mote. — ^For  other  cases,  see  Trial,  Cent 
Dig.  a  439-466;  Dec,  Dig.  f  194.*] 
8.  Vendob  and  Pubchaseb  (g  299*)— Nonfat- 

KKNT  OF  Price  —  Recovery  op   Land  — 

Laches. 

Where  the  purchase-money  notes  reserving 
•n  express  lien  on  the  land  were  not  paid  for 
nearly  30  years,  but  there  was  evidence  of  con- 
tinuous demands  for  payment  by  the  vendor  or 
his  heirs  and  promises  to  pay  on  the  part  of 
the  purchaser,  the  delay  in  the  assertion  of  the 
superior  title  resulting  from  the  lien  was  ex- 

Elained,  and  the  heirs  of  the  vendor  were  not 
arred   of  their  right  to  recover  the   land   on 
such  superior  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  840 ;   Dec.  Dig.  i  299.*] 

Appeal  from  District  Court,  Oalveston 
County;   Lewis  Fisher,  Judge. 

Action  by  L.  H.  Runge  and  otbers  against 
Jobn  Buckley  and  others.    From  a  judgment 


for  plalntUTs,  defendants  appeal.    Reversed 
and  remanded. 

Stewarts,  Geo.  T.  Burgess,  and  J.  Homer 
Jones,  for  appellants.  Wm.  B.  Lockbart  and 
James  B.  &  Charles  Stubbs,  for  appellees. 

REE>SE,  J.  This  suit  was  instituted  In 
1906  by  appellees,  heirs  of  Henry  Runge, 
against  appellants,  John,  Dan,  and  Thomas 
Buckley,  Ekl.  McCarthy,  administrator  of  D. 
G.  Kelley,  W.  C.  Morris,  and  the  unknown 
heirs  of  Kelley.  As  presented  by  the  second 
amended  petition,  upon  which  the  case  went 
to  trial,  the  action  was  one  in  trespass  to 
try  title  to  recover  certain  lots  in  the  city 
of  Galveston.  The  case  was  tried  with  a 
jury,  and,  upon  the  conclusion  of  the  evi- 
dence, the  court  Instructed  a  verdict  for 
plain tifiTs.  From  the  judgment,  all  the  de- 
fendants appeal. 

We  are  of  the  opinion  that  It  was  error 
to  Instruct  the  jury  to  find  for  plaintiffs. 
The  recitals  in  the  notes  given  by  D.  G.  Kel- 
ley for  the  lands  "secured  by  S.  B.  and  S. 
W.  quarter  of  N.  B.  Block  of  out  lot  70" 
was  sufficient  to  constitute  a  reservation  of 
an  express  lien  upon  the  property  sold,  with 
the  consequence  that  superior  title  remained 
in  the  vendor  until  the  notes  were  paid.  To 
support  the  contrary  view,  appellants  cite 
the  case  of  Baker  v.  Compton,  52  Tex.  252,  in 
which  It  was  held  that  a  recital  in  a  pur- 
chase-money note  "to  secure  the  purchase 
money  due"  did  not  amount  to  an  express 
lien,  and  Ransom  v.  Brown,  63  Tex.  188, 
holding  that  a  recital  that  the  notes  were 
given  for  the  purchase  money  of  the  land, 
was  not  sufBeient.  The  cases  are  clearly 
distinguishable  from  the  present  case.  It 
appeared,  however,  that  30  years  or  more 
bad  elapsed  from  the  time  the  notes  were 
due  until  this  suit  for  the  recovery  of  the 
land  was  filed.  The  execution  of  a  deed  by 
Henry  Runge  to  D.  G.  Kelley  In  1874  con- 
veying the  property  was  clearly  established, 
though  the  deed  had  been  lost,  and  had  not 
been  recorded.  It  did  not  appear  whether 
or  not  a  Hen  had  been  reserved  in  the  deed. 
Kelley  died  in  1900.  His  estate  was  admin- 
istered upon  and  the  property  in  question 
partitioned  in  1904  between  his  administra- 
tor and  the  children  of  Mrs.  Kelley,  also 
dead;  the  property  belonging  to  the  com- 
munity. Kelley's  house  was  destroyed  in 
the  storm  of  1000,  in  which  he  perished,  with 
whatever  papers  he  may  have  had.  After 
the  lapse  of  so  long  a  time,  the  notes  would 
be  presumed  to  have  been  paid,  unless  such 
presumption  be  rebutted  by  evidence  of 
nonpayment  Weems  v.  Masterson,  80  Tex. 
55,  16  S.  W.  590;  Morris  v.  Duncan,  25  S. 
W.  48.  To  rebut  this  presumption,  It  was 
shown  that  appellants  were  still  in  posses- 
sion of  the  notes,  that  as  late  as  1882  they  had 
been  reported  by  the  guardian  of  appellants 
as  unpaid,  and  had  been,  in  fact,  partitioned 
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betweea  L^  H.  Runge  and  Henry  Runge, 
two  of  tbe  children.  Henry  Runge,  who  had 
conveyed  bis  Interest  In  the  notes  to  L.  H. 
Runge  shortly  before  this  suit  was  filed, 
testified  as  to  repeated  demands  for  pay- 
ment made  upon  D.  O.  Kelley  up  to  a  year 
or  two  before  his  death,  and  promises  of 
Kelley  to  pay.  He  also  testified  as  to  sim- 
ilar demands  made  upon  John  Buckley  after 
tbe  death  of  Kelley,  which  was  denied  by 
Buckley.  The  deed  had  been  recorded  by 
Kelley,  and  there  was  some  reference  In 
the  testimony  to  an  understanding  that  Kel- 
ley was  not  to  have  the  deed  recorded  until 
he  paid  for  the  lots.  While  this  evidence 
was  sufficient  to  rebut  the  presumption  of 
payment  arising  from  the  lapse  of  time,  we 
do  not  think  that  it  can  be  said  that  there 
was  not  an  issue  which  should  have  been  sub- 
mitted to  the  Jnty.  It  must  not  be  forgotten 
that  Henry  Runge,  the  only  witness  to  the 
demand  upon  Kelley,  was  an  Interested  par- 
ty. His  conveyance_  of  his  Interest  In  the 
notes  a  month  before  the  suit  was  filed  did 
not  render  him  in  this  suit  in  which  his 
brother  and  sisters  were  pialntifTs,  an  entire- 
ly impartial  and  disinterested  witness.  Kel- 
ley, the  only  person  who  could  have  contra- 
dicted him,  was  dead.  John  Buckley  did 
contradict  him  as  to  demands  made  upon 
him  for  payment  Looking  to  all  the  evi- 
dence, we  think  that  the  presumption  of 
fact  as  to  the  payment  of  the  notes,  rest- 
ing upon  the  great  lapse  of  time  before  the 
assertion  of  the  right  to  recover  the  land, 
presented  an  issue  as  to  such  payment,  which 
should  have  been  submitted  to  the  Jury. 
Washington  v.  Railway,  90  Tex.  320,  38  S. 
W.  764;  Jeason  v.  Texas  Loan  Co.,  3  Tex. 
Civ.  App.  25,  21  S.  W.  624;  McGown  v.  Rail- 
way, 85  Tex.  293,  20  S.  W.  80;  I.  ft  G.  N. 
Ry.  Co.  V.  Johnson,  55  S.  W.  491;  Nowlin  v. 
Hall,  66  S.  W.  852. 

The  first  assignment  of  error  must  be  ana- 
talned  for  the  reason  stated. 

The  nineteenth  assignment  of  error,  which 
presents  the  question  more  specifically,  must 
also  be  sustained.  We  do  not  sustain  ap- 
pellants' contention  that  by  making  demand 
for  payment  of  tbe  notes  appellees  elected 
to  affirm  the  contract  of  sale,  and  to  rely 
alone  upon  the  lien.  We  have  held  that  the 
lien  was  a  contract  lien  and  not  a  mere  im- 
plied vendor's  lien.  As  a  proposition  under 
this  assignment,  it  is  contended  that  Morris 
and  John  Buckley  should  have  had  judg- 
ment each  for  one-third  interest  purchased 
from  Dan  and  Thomas  Buckley,  respective- 
ly. Upon  this  point,  we  think  that  the  court 
should  also  have  submitted  to  the  Jury  the 
Issue  as  to  each  of  these  parties,  whether 
he  at  the  time  of  his  purchase  had  notice 
of  the  express  Hen  upon  the  land,  the  sole 
basis  of  appellees'  right  to  recover,  and 
whether  he  paid  value.  Tbe  right  to  recover 
rests  solely  upon  the  recitals  In  the  notes 


that  they  were  secured  by  the  lots  in  ques- 
tion. The  execution  of  the  deed  is  not  dis- 
puted. There  was  no  evidence  that  it  con- 
tained any  reservation  of  the  lien,  and.  If 
there  were,  there  is  no  evidence  that  John 
Buckley  or  Morris  had  actual  or  implied 
notice  of  such  fact  If,  in  these  circum- 
stances, they  bought  the  interest  of  the  other 
parties  for  value  and  without  notice  of  the 
express  Hen  as  shown  by  the  notes,  their 
titles  should  be  protected,  and  this  issue 
should  have  been  submitted  to  the  Jury.  If 
the  notes  were  unpaid,  appellants  should  re- 
cover against  the  administrator 'as  to  that 
part  claimed  by  him,  and  as  to  John  Buck- 
ley tbe  part  claimed  by  him  under  the  parti- 
tion, but  were  not  entitled  to  recover  of 
John  Buckley  and  Morris  the.  parts  claimed 
by  them  by  purchase,  unless  it  should  appear 
that  they  had  notice  of  tbe  express  lien  re- 
served in  tbe  notes,  or  of  appellees'  claim 
of  title  and  ownership  at  tbe  time  of  their 
respective  purchases.  Having  the  legal  title 
and  appellants  having  only  an  equitable 
title,  although  superior  title  until  the  notes 
were  paid,  tbe  burden  would  be  upon  appel- 
lees to  establish  this  notice.  Weems  v.  Mas- 
terson,  supra;  Thomason  v.  Berwick,  113 
S.  W.  667,  and  cases  cited.  It  was  not  error 
to  refuse  to  give  the  charge  referred  to  in 
the  fourteenth  assignment,  which  iq  the 
form  requested  was  upon  the  weight  of  tbe 
evidence.  Stooksbury  v.  Swan,  85  Tex.  5G3, 
22  S.  W.  9C3 ;  Railway  v.  Johnson,  92  Tex. 
693,  60  S.  W.  663.  If  the  notes  were  not  In 
fact,  paid,  continuous  demands  for  payment 
by  appellee,  and  promises  to  pay  on  the  part 
of  Kelley  up  to  tbe  time  of  bis  death,  would 
explain  and  excuse  the  delay  in  the  asser- 
tion of  tbe  superior  title,  and  plaintiffs  would 
not  be  thereby  barred  of  their  right  to  re- 
cover the  land  upon  such  superior  title. 

It  is  not  necessary  to  discuss  all  of  ttie 
assignments  of  error  and  propositions  there- 
under. Qxcept  as  disposed  of  otherwise  by 
what  has  been  said,  they  are  severally  over- 
ruled. 

For  the  errors  indicated,  tbe  Jadgmoit 
should  be  reversed  and  tbe  cause  remanded, 
and  It  is  so  ordered. 

Reversed  and  remanded. 


SMITH  ft  SHOLARS  v.  FOWLER  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Nov.  3,  1909. 

Rehearing  Denied  Dec.  1,  1909.) 

1.  Bbokbbs  (|  66*)— Cohhibsions— Pbocubiro 
Cause  or  Sauc. 

Where  appellants  were  the  only  agents  au- 
thorized to  sell  a  part  of  the  whole  of  a  tract, 
and  did  not  know  that  others  were  authorised 
to  sell  the  tract,  and  the  purchasers,  when  they 
were  induced  by  appellants  to  inspect  the  land 
and  purchase  the  same,  did  not  know  that  it  was 
a  part  of  the  tract  about  which  they  had  nego- 
tiated with  other  agents,  who  only  attempted 
to  sell  the  whole  tract,  and  appellants  induced 
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the  lessee  of  the  owner  to  modi^  the  lease  as 
required  by  the  purchasera  as  a  condition  to 
puTchasine,  appellants  were  the  sole  procuring 
cause  of  the  sale  and  entitled  to  commissiona. 

[Ed.  Note.— For  other  cases,  see  Brolcers,  Cent 
Dig.  H  82-84;  Dec.  Dig.  |  55.*] 

2.  Bbokshb  (S  S5*)— CoioassioNB— EUPI.OT- 
U£NT  or  Sevebal  Aqekts— Agents  Enti- 

TUID. 

The  owner,  In  absence  of  contract  to  the 
contrary,  may  employ  a  number  of  agents  to 
s$ell  land,  and  the  agent  who  is  the  procuring 
cause  of  the  sale  is  entitled  to  the  commissions, 
though  none  of  the  agents  authorized  to  sell 
the  land  knew  of  the  employment  of  others,  and 
had  no  notice  of  the  sale,  and  though  the  owner 
or  other  agents  rendered  some  service,  as  by 
finding  a  purchaser  who  would  not  have  other- 
wise been  round,  etc 

[EM.  .Note.— For  other  cases^  see  Brokers, 
Cent.  Dig.  H  82-&i;  Dec.  Dig.  {  55.*] 

3.  IMTKBPLKAOEB    (|    34*)  —  ReVIXW  —  OBJEC- 
TIONS Not  Raised  Below. 

Where  defendant's  right  to  interplead  dif- 
ferent claimants  to  a  fund  held  by  him  was  not 
raised  in  the  trial  court,  it  cannot  be  first  raised 
on  ,appeal. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  S  75;  Dec  Dig.  {  34.»] 

Appeal  from  District  Court,  Nueces  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Action  by  Smith  &  Sholars,  Interpleaded 
with  others,  against  C  8.  Fowler.  Ftom  a 
judgment  In  part  for  plaintiffs  named,  they 
appeaL    Reversed  and  rendered  as  stated. 

Dougherty  &  Dougherty,  for  appellants.  J. 
C.  Scott,  G.  B.  Scott,  and  Delmas  Glvens,  for 
appellees. 

FLY,  J.  TblB  is  a  controversy  by  appel- 
lants and  other  land  agents  over  a  commis- 
sion of  $4,800  alleged  to  be  due  by  C.  S. 
Fowler,  one  of  the  appellees.  The  suit  was 
Instituted  by  appellants  against  Fowler,  and 
he  admitted  an  indebtedness  of  $4,800  for 
the  sale  of  bis  land,  but,  being  perplexed  and 
bewildered  by  the  number  of  land  agents 
claiming  the  money,  he  deposited  It  with  the 
clerk,  and  prayed  the  court  to  determine  the 
ownership  of  the  money,  and  protect  him 
from  the  demands  of  the  different  claimants, 
who  consisted  of  appellants,  the  Randle-Gib- 
son  Real  Estate  Company,  Fred  Roberts,  and 
F.  Z.  Bishop,  each  one  of  whom  claimed  to 
be  the  procuring  cause  of  the  sale  of  8,000 
acres  of  Fowler's  land  to  Simmons.  The  cause 
was  beard  by  the  court  who  gave  Fowler 
$250  as  an  attorney's  fee  out  of  the  money 
on  deposit  allotted  to  appellants,  and  all 
costs  of  suit,  and  divided  the  deposit  so  as 
to  give  appellants  and  the  Randle-Glbson  Real 
Estate  Company  each  $1,098.85  and  Fred 
Roberts  $2,197.70,  and  It  was  ordered  that 
F.  Z.  Bishop  take  nothing  by  his  suit  Every 
one  seems  to  have  been  satisfied  with  the 
award  of  the  court,  except  appellants,  who 
bare  perfected  this  appeal,  and  who  will 
be  contented  If  fhey  are  awarded  the  whole 
of  the  money  or  possibly  one-half  of  it  Rob- 
erts and  Bishop  have  not  appeared  by  briefs 


In  this  court,  but  Fowler  and  the  Randle- 
Glbson  Realty  Company  have  made  their  ap- 
pearance. 

Fowler  owned  the  WUllam  Blnton  ranch  in 
Nueces  county,  consisting  of  19,231  acres  of 
land,  which  he  bought  from  J.  C.  Wood,  and 
which  was  burdened  with  a  lease  to  J.  J. 
Welder  for  five  years  from  April  15,  1903. 
On  April  8,  1907,  Fowler  conveyed  8,000 
acres  of  the  land  to  H.  H.  Simmons,  J.  O. 
Moore,  and  O.  A.  Hearne  for  the  sum  of 
$12  an  acre.  The  claims  for  commission 
arose  out  of  that  sale.  On  January  25,  1007, 
Fowler  authorized  the  Randle-Glbson  Real 
Estate  Company  to  sell  the  entire  tract  of 
land  at  $12  an  acre  net  to  the  owner.  After- 
wards, on  January  31,  1907,  Fowler  author- 
ized that  company  to  sell  In  tracts  of  5,000 
acres  and  over  for  $12.50  an  aqre,  the  50 
cents  to  be  retained  as  a  commission  for  sell- 
ing. On  or  about  January  29,  1907,  Roberts, 
at  the  solicitation  of  F.  Z.  Bishop,  brought 
Simmons  to  Corpus  Christ!,  and,  after  nego- 
tiating with  Bishop  without  results,  Roberts 
and  Simmons  went  to  the  office  of  the  Ran- 
dle-Glbson Real  Estate  Company,  where  the 
land  belonging  to  Fowler  was  described  to 
them,  and  Simmons  was  urged  to  buy  it  At 
the  solicitation  of  the  company,  Roberts  and 
Simmons  agreed  to  look  at  the  land;  It  be- 
ing understood  that  a  man  named  Riddle 
was  to  accompany  them.  He,  however,  fail- 
ed to  put  in  an  appearance,  and  Roberts 
and  Simmons  went  to  Alice  with  the  view 
of  looking  at  another  and  different  tract  of 
!and  between  that  place  and  San  Diego.  At 
Alice  they  were  met  by  appellants,  who  took 
them  out  and  showed  them  the  land  belong- 
ing to  Fowler. 

Appellants  were>the  agents  of  Fowler,  and 
were  authorized  to  sell  the  land  for  $12  an 
acre,  out  of  which  they  were  to  receive  5 
per  cent  commission,  and  they  were  author- 
ized to  sell  a  tract  of  7,000  or  8,000  acres 
of  the  land,  which  did  not  Include  the  im- 
provements. While  appellants  were  showing 
Simmons  the  land,  he  offered  to  buy  8,000 
acres,  and  it  was  understood  that  appellants 
were  to  get  the  matter  In  shape  so  that  the 
trade  could  be  dosed.  Appellants  did  not 
know  that  the  Randle-Glbson  Real  Estate 
Company  was  the  agent  of  Fowler,  nor  knew 
of  the  negotiations  with  that  company.  Ap- 
pellants agreed  to  divide  commissions  with 
Roberts  on  any  land  listed  with  them  for 
which  he  obtained  a  purchaser.  On  Febru- 
ary 9,  1907,  Sholars  Introduced  Simmons  to 
Fowler,  but  Simmons  refused  to  take  the 
land  because  of  the  lease  held  by  Wood,  un- 
lesei  there  was  a  modllicatlon  of  that  con- 
tract Fowler  about  a  week  afterwards  vis- 
ited Simmons  at  Hlllsboro,  and  sold  8,000 
acres  of  his  land  to  Simmons,  Moore,  and 
Hearne  at  $12  an  acre,  as  contracted  by  ap- 
pellants, on  condition  that  the  contract  with 
Wood  be  modified  to  meet  the  views  of  the 
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Tendees.  The  clause  waa  modified  through 
the  efforts  of  Fowler  and  appellants.  Woods 
required  a  bonus,  as  an  Inducement  to  modi- 
fy his  contract,  of  which  appellants  agreed 
to  pay  f2o0.  The  sale  could  not  have  been 
effected  had  not  the  contract  with  Woods 
been  modified  as  desired  by  the  vendees. 
The  Randle-Glbson  Real  Estate  Company  did 
not  obtain  a  purchaser  for  the  whole  tract 
of  land  at  $12  net  to  Fowler,  nor  did  It  sell 
any  part  of  the  land,  as  authorized  to  do, 
for  $12.50  an  acre  or  any  other  price.  When 
the  real  estate  company  was  negotiating 
with  Simmons,  It  had  no  authority  to  sell  less 
than  the  whole  tract  which  Simmons  declined 
to  buy,  and  these  were  the  only  negotiations 
the  real  estate  company  had  with  Simmons 
and  bis  associates.  Roberts  and  the  real 
estate  company  agreed  to  divide  commissions 
on  the  sale  of  the  whole  tract.  The  Randle- 
Glbson  Real  Estate  Company  does  not  claim 
to  have  effected  a  sale  of  the  property,  except 
through  the  efforts  of  Roberts.  But  Handle 
and  Olbson  both  swore  that  they  had  no 
authority  to  sell  8,000  acres  of  the  land,  and 
did  not  attempt  to  confer  such  authority  on 
Roberts.  Handle  swore:  "We  did  not  at  that 
time,  or  at  any  time,  have  the  right  to  sell 
this  land  for  $12  an  acre."  Fowler  reserv- 
ed the  right  to  sell  the  land  at  any  time. 
The  evidence  plainly  shows  that  Simmons 
and  Roberts  did  not  go  to  Alice  to  look  at 
the  Fowler  land,  but  went  to  see  the  Wood- 
ward ranch,  and  after  they  had  seen  that 
ranch,  and  did  not  like  it,  Sholars  suggested 
that  his  firm  bad  a  tract  of  land  they  would 
like  to  show  Simmons.  The  latter  agreed  to 
stay  until  the  next  day,  and  on  that  day 
Sholars  took  him  out  to  the  land  and  showed 
him  over  it,  carefully  describing  its  good 
points.  Neither  Simmons,  Roberts,  nor  appel- 
lants knew  at  the  time  that  it  was  the  same 
land  about  which  Simmons  and  Roberts  had 
talked  with  Gibson  in  Corpus  Chrlsti.  There 
is  no  testimony  tending  to  show  that  the 
Randle-Glbson  Real  Estate  Company  procur- 
ed, or  in  any  manner  assisted  in  procuring, 
a  purchaser  who  was  willing  and  able  to  pur- 
chase the  land.  When  Roberts  took  Sim- 
mons to  Corpus  Christi,  it  was  to  meet  Bish- 
op, who  wished  to  sell  Simmons  the  Fowler 
land.  Bishop  failed  to  make  the  sale  to 
Simmons,  and  the  latter  in  company  with 
Roberts  then  went  to  the  Randle-Glbson  Real 
Estate  Company,  which  promised  to  send  a 
man  with  Roberts  and  Simmons  to  see  the 
Fowler  land.  The  real  estate  company  had 
no  authority  to  sell  any  less  than  the  whole 
tract,  and  sought  to  sell  it  at  $14  an  acre, 
and  Roberts  was  told  that,  if  he  brought 
about  the  sale  of  the  whole  tract,  he  should 
have  one-half  the  commission.  He  made  no 
effort  to  effect  that  sale,  but,  when  no  one 
came  to  go  with  them  to  show  the  land, 
Roberts  and  Simmons  abandoned  all  thoughts 
of  the  Fowler  land  and  went  to  Alice  with- 
out having  it  in  view,  and  with  the  inten- 
tion  of   looking   at  the  Woodward  ranch. 


When  they  were  Induced  by  appellants  to  In- 
spect the  Fowler  land,  neither  of  them  knew 
that  it  was  the  land  about  which  they  had 
negotiated  with  the  Randle-Glbson  Real  Es- 
tate Company,  and  Roberts  at  no  time  made 
any  effort  to  induce  Sinunons  to  buy  the  whole 
of  the  tract  under  his  agreement  with  the 
Randle-Glbson  Real  Estate  Company.  No 
purchaser  was  procured  under  the  terms  of 
the  agency  of  the  real  estate  company,  and 
the  sale  made  of  the  land  was  one  that  the 
company  was  never  empowered  to  make. 
The  sole  procuring  cause  of  the  sale  was  the 
efforts  of  appellants. 

The  owner  of  real  estate,  in  the  absence 
of  an  express  agreement  to  the  contrary,  has 
the  right  and  power  to  employ  as  many  dif- 
ferent agents  to  sell  his  land  as  he  sees  fit, 
and  that  one  of  the  agents  who  first  pro- 
cures a  purchaser  under  the  terms  of  his 
agency  is  the  one  entitled  to  the  commission. 
Duval  V.  Moody,  24  Tex.  Civ.  App.  027,  60  S. 
W.  269.  Where  the  principal  employs  sev- 
eral agents  as  brokers,  the  sale  of  the  land 
by  one  of  the  agents  or  the  principal  termi- 
nates the  authority  of  them  all,  although 
notice  of  the  sale  may  not  have  been  glreu, 
and  the  principal  will  only  be  liable  for  a 
commission  to  the  agent  who  was  the  pro- 
curing cause  of  the  sale.  If  the  brokers 
have  no  knowledge  of  the  employment  of 
others,  the  broker  who  was  the  procuring 
cause  of  the  sale  is  entitled  to  his  commis- 
sions, no  matter  if  another  broker  or  the 
principal  takes  up  the  matter  and  completes 
the  sale.  Clark  &  Skyles,  Agency,  g  779.  A 
number  of  agents  may  have  rendered  service, 
such  as  finding  a  purchaser  who  otherwise 
would  not  have  been  found,  and  yet  m.iy  fall 
to  consummate  a  sale,  and  another  may  take 
It  up  and  complete  It,  and  the  last  one  would 
be  entitled  to  the  commissions.  Whitcomb 
V.  Bacon,  170  Mass.  479,  49  N.  E.  742,  64 
Am.  St  Rep.  317;  Reynolds  v.  Tompkins,  23 
W.  Va.  235;  Francis  v.  Eddy,  49  Minn.  447, 
52  N.  W.  43;  Piatt  v.  Johr,  9  Ind.  App.  5a 
36  N.  E.  294;  Scott  v.  Floyd,  19  Colo.  401,  35 
Pac.  733;  Ward  v.  Fletcher,  124  Mass.  224; 
Glascock  V.  Vanfleet,  100  Tenn.  603,  46  S.  W. 
449.  In  the  Massa<ihusetts  case  of  Ward  t. 
Fletcher,  It  was  said:  "There  waa  no  evi- 
dence of  nsage,  or  that  the  defendant  agreed 
that  the  plaintiff  should  have  the  exclusive 
right  to  sell  the  land;  and  no  evidence  that 
would  warrant  the  Jury  in  finding  that  the 
purchaser  either  came  to  an  agreement  with 
the  plaintiff  to  take  the  land  at  that  price, 
or  bought  the  land  upon  Information  receiv- 
ed from  him.  One  broker,  who  is  unsuccess- 
ful In  effecting  a  sale,  does  not  become  en- 
titled to  a  commission  upon  the  success  of 
another."  The  cited  case  of  Francis  v.  Eddy 
is  similar  in  its  facts  to  this.  Francis  show- 
ed the  property  to  Collom  and  offered  it  to 
him  for  the  price  stipulated  by  Eddy,  his 
principal,  but  no  decision  was  reached,  and 
an  appointment  was  made  for  another  meet- 
ing on  the  following  day.     The  next  day. 
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•wbUe  on  bis  way  to  the  office  Francis,  tbe 
prospectlTe  buyer  met  auotber  agent,  Tabour, 
and  tbe  land  was  bought  for  $9,500.  The 
Supreme  Court  of  Minnesota  said :  "To  en- 
title a  broker  to  compensation,  be  must  bare 
been  tbe  efficient  agent  or  procuring  cause  of 
tbe  sale.  He  must  have  found  and  produced 
a  purchaser,  and  the  sale  must  have  proceed- 
ed from  his  efforts  as  broker;  and  the  bur- 
den is  on  him  to  prove  this  atflrmatlvely.  In 
tbe  present  case  the  plalntlfT  was  not  even 
the  one  who  first  put  Coliom  on  tbe  track  of 
tbe  property,  for  tbe  latter  already  knew 
the  property  was  for  sale,  and  was  listed  for 
that  purpose  with  Tabour,  with  whom  he  al- 
ready had  some  negotiations  regarding  its 
purchase.  Plaintiff  had  never  made  any  of- 
fer to  CoIlom  which  be  bad  accepted,  or,  so 
far  as  appears,  ever  would  have  accepted." 
So  In  tbe  Tennessee  case  of  Glascock  y.  Van- 
fleet,  herein  cited,  tbe  court  said:  "It  is 
true  that  when  a  broker  is  employed  to  sell 
real  estate,  and  brings  the  property  to  the 
notice  of  a  purchaser,  and  opens  up  negotia- 
tions with  blm,  the  owner  cannot  step  In 
and  complete  the  sale,  and  escape  liability 
for  commission.  •  •  •  But,  wben  a  prin- 
cipal employs  more  than  one  broker,  and 
tbe  several  brokers  act  independently,  and 
with  knowledge  of  this  fact,  the  one  who 
first  completes  a  sale  is  entitled  to  the  com- 
missions." 

In  this  case  the  principal  is  not  contesting 
the  claim  for  commissions,  but  merely  asks 
tbe  court  to  bring  before  It  tbe  different 
agents  who  are  claiming  tbe  money,  and  let 
them  settle  the  issue  as  to  who  shall  bear  off 
the  prize.  No  one  attacked  or  denied  bis 
right  to  Interplead  tbe  different  claimants  In 
tbe  lower  court,  and.  If  there  was  any  force 
or  strength  in  tbe  contention  that  an  inter- 
pleader should  not  have  been  allowed,  the 
matter  cannot  be  raised  for  tbe  first  time  In 
this  court  So  far  as  tbe  testimony  dis- 
closes, Roberts  did  nothing  to  procure  tbe 
sale  of  tbe  land  after  he  left  Corpus  Christl, 
and  be  bad  abandoned*  any  t&ougbt  of  the 
sale  of  Fowler's  land  before  he  left  that 
place,  and.  If  he  bad  been  acting  for  tbe 
Bandle-Glbson  Real  Estate  Company,  they 
could  not  profit  becau^  be  did  nothing,  and 
the  only  ground  upon  which  he  could  possi- 
bly recov&t  any  of  the  commission  is  that  ap- 
pellants promised  to  give  him  one-half  of  It 

Appellants  were  the  only  agents  authoriz- 
ed to  sell  8,000  acres  of  tbe  land,  and  were 
the  only  ones  who  ever  offered  tbe  land  to 
Simmons  on  the  terms  on  which  It  was  sold 
to  blm  and  his  associates.  Simmons  swore 
positively  that  his  negotiations  with  the  real 
estate  company  did  not  Influence  bis  actions, 
for  tbe  good  and  ssfflclent  reason  that  be 
did  not  know  that  tbe  land  he  bought  was 
the  same  land  about  which  he  had  talked 
with  the  real  estate  company.  The  purchase 
was  not  made  on  the  same  terras  offered  by 


tbe  company,  and  it  earned  no  commission. 
Edwards  v.  Pike  (Tex.  Civ.  App.)  107  S.  W. 
586.  The  case  cited  is  a  well-considered  one 
and  directly  in  point  In  this  case. 

The  judgment  Is  reversed  and  judgment 
here  rendered  that  C.  S.  Fowler  recover  $250 
of  appellants  and  Roberts  as  an  attorney's 
fee,  and  to  recover  of  appellants  and  Roberts 
tbe  sum  of  $250  which  they  agreed  to  pay 
towards  obtaining  a  modification  of  the  Woods 
contract,  and  all  costs  of  this  suit,  to  be 
paid  out  of  the  money  deposited  in  the  reg- 
istry of  tbe  lower  court,  and  that  appellants 
and  Fred  Roberts  recover  of  O.  S.  Fowler 
the  sum  of  $4,800  less  the  sum  of  $500,  afore- 
mentioned, and  all  costs,  to  be  paid  out  of 
said  sum  on  deposit  to  be  divided  equally 
between  them,  each  to  receive  one-half,  that 
F.  Z.  Bishop  and  tbe  Randle-Glbson  Real 
Estate  Company  take  nothing  by  this  suit, 
and  pay  all  costs  in  this  behalf  expended. 

Reversed  and  rendered. 


LAKB  CHARLES  NAT.  BANK  et  aL  T. 
J.  I.  CAMPBELL  CO. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  3,  1909. 
Rehearing  Denied  Dec  1,  1909.) 

1.  COBPOBATIONS  (i  505*)  —  Rkceivebs  —  Pab- 
TicrPATiON  OF  CBEDrroBS  IN  Assets — Con- 
niTioNAi,  Allowance  or  Claims. 

A  court  of  Texas,  in  which  a  receiver  for 
a  corporation  has  been  appointed,  may  exclude  a 
creditor  of  it  from  sharing  in  its  assets  unless 
he  pays  into  conrt  assets  of  tbe  corporation, 
which,  after  the  institntlon  of  the  receivership 
proceeding,  he  obtaining  in  receivership  pro- 
ceedings in  another  state,  pertaining  to  the  as- 
sets of  the  corporation  in  tliat  state,  and  In 
which  only  its  creditors  who  had  done  busi- 
ness with  it  in  that  state  were  allowed  to  par- 
ticipate. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2281 ;    Dec.  Dig.  {  565.*] 

2.  COBPOBATIONS  (S  565*)— Receivbbs  —  Pab- 
TiciPATiON  or  Cbeditobs  in  Assets  —  Es- 
toppel. 

A  corporation  of  Texas  having  with  its 
assets  conducted  a  business  in  another  state  in 
another  name,  a  receivership  of  its  assets  there 
located  was  there  had,  in  which  only  those  cred- 
itors who  had  done  business  with  it  relative  to 
the  business  there  condacted  by  it  under  such 
other  name  were  allowed  to  participate.  Held, 
that  such  creditors  by  having  merely  succeeded 
in  excluding  other  creditors  of  the  corporation 
were  not  estopped  to  claim  to  be  creditors  of 
tbe  corporation,  with  right  to  share  in  its  assets 
in  receivership  proceedings  in  Texas,  relative  to 
its  assets  there  located. 

[Ed.  Note. — For  other  cases,  see  Ckirporations, 
Cent  Dig.  if  2281,  2282;   Dec.  Dig.  f  565.»] 

3.  Bills  and  Notes  (g  340*)  — Bona  Fide 
Pubohabebs  —  Acceptance  of  Dbafts  by 
CoBPOBATioN— Notice  of  Want  of  Poweb. 

Though  a  coEporation  of  Texas,  which  con- 
ducted business  in  another  state  under  the  name 
of  C.,  had  no  power  to  conduct  its  corporate 
business  in  such  other  state,  it  might  have  pow- 
er to  accept  drafts  drawn  by  C,  so  that  banks 
which  bought  drafts  drawn  by  C.  and  accepted 
by  the  corporation,  knowing  that  they  were  giv- 
en for  logs  purchased  by  C.,  were  not  charged 
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with  notice  of  tlie  corporation't  want  of  power 
to  make  the  acceptances. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  8^ ;    Dec.  Dig.  §  340.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Intervention  by  the  Lake  Charles  National 
Bank  and  others,  as  creditors  of  the  J.  I. 
Campbell  Company,  for  which  one  Norrls 
had  been  appointed  receiver.  From  the  Judg- 
ment, interveners  appeal.    AfOrmed. 

McKoy,  Moss  &  Knox  and  S.  R.  Ferryman, 
for  appellants.  Spotts  &  Matthews,  for  ap- 
pellee. 

JAMES,  C  J.  This  suit  arises  upon  the 
intervening  of  the  Lake  Charles  National 
Bank,  the  Calcasieu  National  Bank,  and 
George  W.  Ford,  as  creditors  of  the  J.  L 
Campbell  Company,  for  which  the  district 
court  of  Harris  county  had  apjMinted  appel- 
lee Norrls  the  receiver.  The  decree  appeal- 
ed from  is  one  denying  these  interveners  the 
right  to  participate  in  the  funds  of  this  re- 
ceivership, unless  they  should  pay  to  th.e  re- 
ceiver, within  a  fixed  time,  what  had  been 
received  by  each  of  them  through  a  receiver- 
ship in  Louisiana  of  the  J.  I.  Campbell  Com- 
pany and  the  Lake  Charles  Lumber  Com- 
pany, an  incorporated  concern,  and.  Inter- 
veners declining  to  accede  to  this,  their  suits 
were  dismissed. 

The  report  of  the  master  in  reference  to 
these  claims  was  as  follows.  After  finding 
the  amounts  of  the  reiEf>ective  claims  of  these 
parties,  the  report  proceeds; 

"It  is  admitted  that  each  and  all  of  these 
drafts  were  given  for  the  purchase  price 
of  logs  purchased  by  the  Lake  Charles.  Lum- 
ber Company,  and  were  used  by  this  com- 
pany in  operating  its  sawmill  at  Lake 
Charles,  and  the  drafts  are  what  are  com- 
monly known  as  'log  paper.'  Each  of  the 
drafts  was  given  for  logs  sold  to  the  Lake 
Charles  Lumber  Company  in  Louisiana,  and 
were  accepted  by  the  J.  I.  Campbell  Com- 
pany, in  Houston,  Tex.  I  file  herewith  as 
a  part  of  this  report  the  testimony  introduc- 
ed before  me  as  to  the  organization  and  own- 
ership of  the  Lake  Charles  Lumber  Com- 
pany. Briefly  stated,  the  facts  are  as  fol- 
lows: The  J.  I.  Campbell  Company  was 
incorporated  under  the  laws  of  the  state  of 
Texas,  and  a  copy  of  its  charter  is  filed  as 
a  part  of  this  report  Its  power  ia  limited  by 
its  charter  to  the  operation  of  sawmills  and 
planing  mUIs,  and  the  manufacture  of  Ium-> 
ber  and  articles  made  of  lumber  In  certain 
counties  in  the  state  of  Texas.  It  was  not 
authorized  to  do  business  in  the  state  of 
Louisiana,  nor  authorized  to  do  business  un- 
der any  other  name  than  that  of  the  J.  L 
Campt>ell  Company.  The  property  of  the 
Lake  Charles  Lumber  Company  was  former- 
ly owned  by  U  B.  Menefee  &  Co.,  located 
at  Lake  Charles,  La.,  and  early  in  the  year 


1004  I.  L.  Campbell,  who  is  the  vice  presi; 
dent  of  the  J.  I.  Campbell  Company,  leas- 
ed the  sawmill  from  Menefee  &  Co.  at  Lake 
Charles,  and  made  an  agreement  with  A.  F. 
Sharp  to  pay  him  a  salary  of  $250  a  month 
to  move  to  Lake  Charles  and  take  charge 
of  the  business  as  manager,  and  he  was  to 
have  40  per  cent  and  the  J.  I.  Campbell 
Lumber  Company  60  per  cent  of  the  profits 
of  the  Lake  Charles  Lumber  Company.  The 
J.  I.  Campt>ell  Company  furnished  all  the 
money  to  buy  this  mill,  and  I  find  from  the 
evidence  that  all  the  property  of  the  Lake 
Charles  Lumber  Company  was  the  property 
of  the  J.  I,  Campbell  Company,  purchas- 
ed with  its  money,  and  that  the  running  of 
the  business  in  Louisiana  under  the  name 
of  the  Lake  Charles  Lnml>er  Company  was 
done  for  the  purpose  of  bookkeeping ;  in  oth- 
er words,  that  the  amount  of  business  at 
that  point  might  be  separately  kept  so  tliat 
it  could  be  easily  ascertained,  whether  tiiat 
branch  of  the  business  was  making  or  los- 
ing. I  find  from  the  evidence  that  all  the 
drafts  sued  on  by  the  said  three  interveners 
were  acquired  by  them  before  maturity,  but 
they  all  knew  that  the  same  were  for  pur- 
chase money  of  logs  sold  to  the  Lake  Charles 
Lumber  Company.  Shortly  after  the  insti- 
tution of  the  receivership  proceedings  in 
tills  cause,  I.  L.  Campbell  and  Mrs.  Sarah 
Campbell  filed  receivership  proceedings  in 
the  Fifteenth  judicial  district  court  of  Lou- 
isiana, in  which  the  J.  I.  Campbell  Com- 
pany and  the  Lake  Charles  Lumber  Company 
were  made  defendants,  and  in  that  cause  S. 
G.  Tevis  was  appointed  receiver,  and,  after 
bearing,  the  case  was  appealed  to  the  Su- 
preme Court  of  that  state,  and  I  file  as  a 
part  of  this  report  the  opinion  and  Judgment 
of  the  Supreme  Court  of  the  state  of  Louisi- 
ana, and  also  the  Judgment  of  distribution 
made  tn  the  Fifteenth  district  conrt  of  Lon- 
isiana.  It  was  held  in  that  case  that  the  Lake 
Charles  Lumber  Company  was  a  separate 
and  distinct  legal  entity  from  the  J.  I.  Camp- 
bell Company,  and  tliat  the  creditors  of  the 
J.  I.  Campbell  Company  were  not  entitled 
to  participate  in  the  distribution  of  the  as- 
sets in  Louisiana,  and  the  court  ordered  the 
same  paid  to  the  (;redltor8  of  the  Lake 
Charles  Lumber  Company  for  debts  which 
had  been  created  by  and  for  the  benefit  of 
the  Lake  Charles  Lumber  Company,  and  ex- 
cluded all  other  creditors  of  the  J.  I.  Camp- 
bell Company  to  intervene  in  that  cause.  All 
the  assets  of  the  Lake  Charles  Lumber  Com- 
pany were  paid  for  with  the  funds  of  the  J. 
I.  Campbell  Company,  and  it  was  therefore 
the  Equitable  owner  of  the  assets  of  the  Lake 
Churles  Lumber  Company.  The  interveners, 
having  each  intervened  in  the  Louisiana 
case,  and  received  part  of  said  assets,  mast 
account  for  the  amount  so  received,  and  are 
only  entitled  to  have  their  claims  allowed 
herein    for   the   amount   thereof,    less    the 
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amnunt  they  received  from  tbe  recelyer  ap- 
pointed In  Louisiana.  The  proof  before  me 
is  that  each  of  the  above-named  Interveners 
received  48.24  per  cent  of  their  respective 
<dalm8  from  the  receiver  In  Louisiana,  and 
this  amount  should  be  credited  against  their 
respective  claims  herein. 

"(2)  Should  It  be  held  by  the  court  that 
the  Lake  Charles  Lumber  Company  was  a 
separate  organization,  In  which  the  J.  L 
Campbell  Company  was  not  Interested,  then 
as  Its  diarter  did  not  authorize  it  to  do  busi- 
ness in  Louisiana,  or  to  accept  or  guarantee 
payment  of  the  drafts  of  the  Lake  Charles 
Lumber  Company,  It  would  seem  to  me  that 
the  Interveners  were  not  entitled  to  recover 
against  It  at  all;  for,  as  found,  the  drafts 
sued  on  were  all  given  for  logs  purc|iased 
by  the  Lake  Charles  Lumber  Company, 
which  Interveners  knew,  and  that  payment 
was  sought  to  be  made  by  drafts  on  the  J.  I. 
Campbell  Company,  and.  It  being  a  corpora- 
tion with  limited  charter  powers,  they  were 
on  notice  that  it  had  no  right  to  accept  paper 
of  another  company.  I  find,  however,  that 
the  Ijake  Charles  Lumber  Company  was 
merely  a  name  in  which  the  J.  I.  Campbell 
Company  was  doing  business,  and  that  the 
drafts  were  given  in  their  own  business,  and 
the  interveners  are  entitled  to  Judgment  on 
tbe  same  less  the  amount  of  48.24  per  cent 
of  each  claim,  which  was  paid  to  them  by  the 
receivership  in  Louisiana." 

Tbe  Judgment  recites  that  the  three  inter- 
ventions had  been  consolidated,  and,  tbe 
court  having  considered  the  pleadings,  the 
master's  report  and  tbe  exceptions  of  the 
receiver  thereto,  together  with  the  evidence, 
finds  that  at  the  time  of  the  Institution  of 
this  suit  and  of  the  appointment  of  the  re- 
ceiver herein  the  defendant  J.  L  Campbell 
Company,  a  corporation,  was  Indebted  to  in- 
terveners as  alleged  by  them  (stating  the  re- 
spective debts),  and  that  afterwards  said  In- 
terveners received  from  the  assets  of  the 
said  J.  L  Campbell  Company  found  In  the 
state  of  Louisiana  48.24  per  cent  of  the 
amoant  of  their  said  claims  (stating  the 
amount  received  by  each  claimant),  and 
thereupon  found  that  interveners  "were  not 
entitled  to  participate  in  or  receive  any  part 
of  the  funds  now  in  or  to  come  into  the 
hands  of  said  receiver  imtll  they  have  paid 
to  said  receiver  within  ten  days  from  this 
date  the  said  sums  by  them,  respectively,  re- 
ceived from  and  out  of  said  assets  found  in 
the  state  of  Louisiana  as  above  stated,"  and, 
when  the  above  determination  was  annotmc- 
ed  Interveners  declined  to  make  such  pay- 
ments to  the  receiver,  Judgment  was  render- 
ed against  them  as  aforesaid.  Tbe  report  of 
the  master  was  not  excepted  to  by  Inter- 
VKiers,  and  the  matters  of  fact,  as  they  ap- 
pear therein,  were  sustained  by  the  evidence. 

The  court  in  Its  decree  overruled  the  first 
exception  of  the  receiver  to  the  master's  re- 
port, and  one  of  tbe  facts  determined  by 
the  court  for  all  purposes  of  this  appeal  was 


that  the  3.  I.  Campbell  Company  was  in 
reality  the  Interested  party  in  the  business 
at  Lake  Charles,  using  the  name  of  the  Lake 
Charles  Lumber  Company,  and  the  assets  of 
or  In  the  name  of  the  last-named  company 
were  paid  for  by  its  funds,  and  that  it  was 
the  equitable  owner  of  all  the  property  of 
the  Lake  Charles  Lumber  Company.  The 
use  of  the  name  of  the  Lake  Charles  Lum- 
ber Company  by  the  J.  I.  Campbell  Com- 
pany was  doubtless  to  facilitate  the  prose- 
cution of  its  business  In  Louisiana ;  its  own 
charter  conferring  upon  it  power  to  do  busi- 
ness only  in  certain-named  counties  In  Tex- 
as. As  a  matter  of  fact  its  assets  consist- 
ed in  part  of  this  property  in  Louisiana,  al- 
though the  courts  of  that  state,  upon  a  Ju- 
dicial investigation  of  its  status,  and  the 
right  of  creditors  of  the  J.  L  Campbell  Com- 
pany to  share  therein,  have  held  it  to  be 
property  of  and  distributable  only  to  cred- 
itors of  the  Lake  Charles  Lumber  (Company 
because  the  J.  L  Campbell  Company  had  no 
legal  existence  in  Louisiana  and  was  not  to 
be  recognized  there,  and  hence  denied  the 
J.  I.  Campbell  Company's  existence  for  any 
purpose  in  that  state,  and  denied  to  the  cred- 
itors of  the  J.  I.  Campbell  Company  any 
right  of  participation  in  tbe  assets  in  that 
Jurisdiction.  The  receiver  of  the  J.  I.  Camp- 
bell Company,  the  appellee  here,  was  not  a 
party  to  that  proceeding. 

These  interveners,  holding  the  drafts  drawn 
in  the  name  of  the  Lake  Charles  Lumber 
Company,  were  by  virtue  of  that  fact  admit- 
ted to  share  in  the  assets  in  Louisiana.  The 
trial  court,  however,  found  the  same  to  haVe 
been  the  property  of  the  J.  I.  Campbell  Com- 
pany. Interveners  realized  from  that  source 
about  one-half  of  their  demands.  The  re- 
ceivership in  Louisiana  was  granted  after 
the  appointment  of  the  receiver  in  Texas  for 
the  J.  I.  Campbell  Company,  and  these  Inter- 
veners received  In  that  proceeding  payment 
of  part  of  their  claims  from  what  the  court 
below  has  determined  was  assets  of  the  J.  I. 
Campbell  Company,  and  which  In  truth  and 
in  fact  was  the  real  debtor.  They  have, 
therefore,  received  a  payment  from  assets 
belonging  ratably  to  all  creditors  of  the  J.  1. 
Campbell  Company,  a  preference,  which  the 
creditors,  for  whose  benefit  the  receivership 
in  this  case  exists,  were  excluded  from  in 
that  distribution  and  have  no  way  of  obtain- 
ing; and  the  only  way  in  which  their  Just 
right  to  an  equal  or  pro  rata  distribution  of 
the  corporation's  assets  may  be  enforced,  in 
view  of  such  preference,  is  tbrough  the  court 
at  whose  door  the  interveners  are  knocking, 
and,  as  the  trial  court  had  no  Jurisdiction  over 
the  property  in  the  other  state,  it  cannot  In- 
terfere with  the  disposition  made  by  the 
courts  of  Louisiana  of  property  there;  but 
while  it  has  no  such  power  and  no  power  to 
compel  these  Interveners  to  turn  over  to  Its 
receiver  what  of  the  assets  they  have  se- 
cured In  Louisiana,  It  can  say  to  them:  "Un- 
less you  are  willing  to  come  in  on  the  same 
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footing  as  other  creditors  and  submit  to  the 
extent  of  your  ability  to  an  equal  sharing  of 
the  assets  among  all  creditors,  which  is  the 
purpose  and  soul  of  this  receivership,  you 
will  not  be  recognized  in  the  distribution  of 
property  under  its  control."  The  court  in 
this  state  has  the  undoubted  right,  as  It  is 
its  duty,  to  distribute  the  assets  under  its 
control  to  all  creditors  who  appear  pro  rata. 
The  question  presented  is:  Can  it  deny  ad- 
mission to  a  claimant  who  has  since  the  re- 
ceivership received  assets  of  the  insolvent 
corporation  the  retention  of  which  would,  if 
he  be  admitted  unconditionally,  yield  him 
more  than  an  equal  sharing  of  the  assets. 
We  think  the  court  has  the  right  to  exclude 
him  no  matter  where  or  how  such  part  of 
the  corporation's  assets  has  been  acquired 
since  the  receivership,  if  he  Is  unwilling  to 
do  that  which  will  have  the  effect  of  procur- 
ing that  Just  equality  for  which  the  receiver- 
ship exists.  Ward  v.  Connecticut  Pipe  Man- 
ufacturing Co.,  71  Conn.  345,  41  Atl.  1057,  42 
L.  R.  A.  706,  71  Am.  St  Rep.  207. 

One  of  appellants'  contentions  is  that  the 
J.  I.  Campbell  Company  was  the  primary 
debtor  and  the  Lake  Charles  Lumber  Com- 
pany the  secondary  one,  and  that,  as  it  has 
made  part  of  the  debts  out  of  the  latter,  it 
has  a  right  to  credit  what  It  so  received  and 
be  allowed  as  a  creditor  of  the  primary  debt- 
or in  this  receivership  for  the  balance.  This 
presupposes  that  the  assets  received  by  them 
belonged  to  the  Lake  Charles  Lumber  Com- 
pany, which  the  findings  below  dlstinctlTely 
negative.  Of  course,  they  could  not  possibly 
be  admitted  for  more  than  the  balance,  in 
any  event,  and  this  is  all  they  are  asking. 
They  would  have  this  right  If  the  J.  I.  Camp- 
beU  Company  were  the  defendant.  But  the 
case  is  obviously  different  where  other  cred- 
itors are  the  real  defendants.  They  have 
come  to  a  court  of  equity,  and,  as  creditors 
seeking  to  share  with  other  creditors  a  fund, 
they  must  do  what  equity  dictates  under  all 
the  circumstances  surrounding  their  coming. 
The  credit,  or  rather  the  advantage,  they 
have  secured  over  the  others,  they  may  re- 
tain, but  they  cannot  do  so  and  at  the  same 
time  require  the  court  to  vouchsafe  to  them 
a  preference,  which  the  court  would  have 
done  had  it  granted  their  applications.  So 
far  as  the  findings  and  the  evidence  are  con- 
cerned, the  interveners  appear  as  bona  fide 
purchasers  of  the  paper,  and,  as  such,  they 
could  look  to  both  the  J.  I.  Campbell  Com- 
pany, the  acceptor,  and  the  Lake  Charles 
Lumber  Company,  the  drawer.  But  the 
question  here  is  not  concerned  with  their 
bona  fides.  Their  right  to  resort  to  the  J.  I. 
Campbell  Company  and  to  this  receivership 
Is  not  questioned.  It  is  simply  a  question  of 
their  being  allowed  to  share  in  this  receiver- 
ship fund  on  terms  of  unfair  inequality  with 
other  general  creditors.  The  appellee's  in- 
dependent propositions  are  overruled.  The 
first  of  these  is  that  assuming  that,  as  claim- 
ed by  appellants,  the  J.  L  Campbell  Com- 


pany and  the  Lake  Charles  Lumber  Com- 
pany were  separate  legal  entitles,  the  ac- 
ceptances sued  on  having  (upon  that  theory) 
been  made  for  the  benefit  and  accommoda- 
tion of  the  Lake  Charles  Lumber  Company, 
the  acts  of  acceptance  were  ultra  vires,  and 
not  binding  on  the  J.  I.  Campbell  Company. 
The  assumption  is  not  sustained  by  the  facts. 

The  third  is  that  appellants  having  inter- 
vened in  the  cause  in  the  district  court  of 
Louisiana,  and  having  there  opposed  the  al- 
lowances by  that  court  of  the  claims  of  the 
various  creditors  of  the  J.  L  Campbell  Com- 
pany who  intervened  in  that  cause,  alleging 
that  these  were  only  entitled  to  participate 
in  the  proceeds  of  the  property  Ui  Louisiana 
remaining  after  the  payment  of  all  debts  of 
the  Lake  Charles  Lumber  Company  and  bar- 
ing succeeded  in  such  contentions,  they  are 
now  estopped  from  claiming  to  be  creditors 
of  the  J.  I.  Campbell  Company. 

The  second  Is  that  the  testimony  shows 
that  the  organization  known  as  the  Lake 
Charles  Lumber  Company  was  formed  for 
the  purpose  of  enabling  the  J.  I.  Campbell 
Company  to  use  Its  funds  in  prosecuting  its 
business  in  Louisiana  in  violation  of  its- 
charter,  and  the  drafts  sued  on,  having  beei> 
executed  and  accepted  to  aid  in  the  accom- 
plishment of  such  purpose  and  the  interven- 
ers being  charged  with  notice  of  such  fact, 
are  not  entitled  to  recover  on  said  instru- 
ments. 

There  are  no  cross-assignments  of  error  by 
appellee,  and  we  doubt  that  they  have  the 
right  to  raise  these  questions.  But,  if  they 
present  questions  of  a  fundamental  nature, 
they  are  unsound.  What  interveners  did  and 
accomplished  in  the  Louisiana  proceeding 
was  merely  to  exclude  the  creditors  whose 
claims  were  only  against  the  J.  L  Campbell 
Company  from  participating  in  the  particu- 
lar assets  under  the  control  of  that  court. 
The  adjudication  had  no  reference  to  any- 
right  of  the  interveners  to  proceed  against 
other  assets  In  another  Jurisdiction  for  any 
unsatisfied  balance  of  their  claims.  The 
Honorable  Supreme  Court  of  Louisiana  ia 
the  opinion  it  delivered  states  that  this  sub- 
ject was  not  involved  In  this  language: 
"What  may  be  the  rights  of  the  creditors  of 
the  Lake  Charles  Company  quoad  any  bal- 
ance that  may  be  due  them  after  the  proper- 
ty of  the  Company  had  been  exhausted,  as- 
against  the  J.  I.  Campbell  Company  (regard- 
ing the  latter  as  an  undisclosed  principal), 
is  a  question  that  need  not  be  here  consider- 
ed." The  proposition  is  that  the  acceptances 
of  the  J.  I.  Campbell  Oimpany  were  void  in 
the  hands  of  interveners,  because  given  in 
aid  of  an  unauthorized  exercise  of  its  corpo- 
rate or  chartered  powers,  because  the  find- 
ings were  in  effect  that  all  interveners  knew, 
when  they  bought  the  paper,  was  that  the 
drafts  were  given  for  logs  purchased  by  the 
Lake  Charles  Lumber  Company,  and  this 
fact  alone  was  sutflcient  to  charge  them  witt> 
knowledge  that  the  J.  L  Campbell  Company- 
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was  without  power  to  make  the  acceptances. 
Notwithstanding  the  latter  company  had  no 
power  to  conduct  Its  corporate  business  iu 
liouisiana,  it  does  not  follow  that  It  had 
no  power  to  make  these  acceptances.  Condi- 
tions might  exist  in  the  proper  exercise  of  its 
corporate  functions  whldi  made  it  obligatory 
upon  it  to  accept  and  pay  the  Lake  Charles 
Lumber  Company's  drafts,  and,  this  being  so, 
these  purchasers  are  not  charged  with  notice 
of  a  want  of  power.  Bird  v.  Daggett,  »7 
Mass.  404;  Stoney  v.  Insurance  Co.,  11 
Paige  (N.  Y.)  635;  Farmers'  Nat.  Bank  v. 
Sutton  Mfg.  Co.,  62  Fed.  191,  3  C.  C.  A.  1, 
17  L.  R.  A.  585. 
The  Judgment  Is  affirmed. 


LEWIS  V.  TEXAS  &  P.  RY.  CO. 

(Court  of  Ci^il  Appeals  of  Texas.    Nov.  18, 
1900.) 

1.  Mastkr  and  Skbvant  (J  2C2*)— Death  of 

SBBVANT  —  CONTBIBDTOBT     NEOUOENCI  — 

Pi£ADiKO  Defense. 

Where,  in  an  action  for  the  death  of  a  serr- 
ant,  neither  the  pleading  nor  the  evidence  of 
plaintiff,  except  as  shown  on  the  cross-examina- 
tion of  his  witness,  develops  decedent's  con- 
tributory negligence,  it  must  be  pleaded,  to  be 
available  as  a  defense. 

[X<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  869;   Dec.  Dig.  i  262.*] 

2.  Masteb  and  Sebvant  (J  288*)— Injuby  to 

SeBVANI  —   CONTBIBUTOBY      NSOLIOENCK  — 

Question  fob  Jubt. 

The  selection  by  a  servant  of  the  more  dan- 
gerous of  two  or  more  ways  of  doing  an  act  does 
not,  as  a  matter  of  law,  constitute  contributory 
negligence,  unless  the  facts  show  the  selection 
of  a  method  obviously  more  hazardous,  justify- 
ing the  court  in  concluding,  as  a  matter  of  law, 
tliat  no  ijerson  of  ordinary  prudence  would  have 
adopted  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  1080-1132;  Dec.  Dig.  { 
289.*] 

8.  Masteb  and  Sebtant  (§  263*)— Death  of 
Sebvant  —  Assumption  of  Risk  — B(7bden 
OF  Pboof. 

A  master,  sued  for  the  negllfent  death  of  a 
servant,  has  the  burden  of  proving  the  knowl- 
edge of  the  servant  of  the  conditions  on  which 
to  predicate  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SI  877-008;  Dec.  Dig.  i 
265.*] 

4.  Tbial  (I  251*)  — Death  of  Sebvant  — As- 
sumption OF  Risk— Pleading. 

Where  the  defense  of  assumption  of  risk  is 

not  pleaded,  the  court  should  not  submit   the 

issiie  of  assumed  risk. 
FEW.  Note— For  other  cases,  see  Trial,  Cent. 

Dig.  is  587-505;   Dec.  Dig.  f  251.*1 

Appeal  from  District  Court,  Harrison 
County;  W.  C.  Buford,  Judge. 

Action  by  Georgia  Ann  Lewis  against  the 
Texas  &  Pacific  Railway  Company.  From 
a  Judgment  for  defendant,  plalntiCf  appeals. 
Reversed  and  remanded. 

M.  B.  Parchman  and  C.  E.  Carter,  for  ap- 
pellant.   F.  H.  Prendergast,  for  appellee. 


HODGES,  J.  The  appellant  is  the  widow 
of  Charles  Lewis,  who  is  alleged  to  have 
been  killed  while  in  the  employ  of  the  ap- 
pellee railway  company  by  reason  of  the  neg- 
ligence of  the  company  in  not  furnishing  him 
a  safe  place  in  wliicb  to  perform  his  labors. 
She  sues  for  damages  In  the  sum  of  $1,900. 
The  testimony  shows  that  Lewis  was  em- 
ployed about  the  shops  of  the  railway  com- 
pany in  the  city  of  Marshall;  that  it  was  a 
part  of  his  duty  to  carry  engine  pilots  from 
a  place  in  the  yard  into  the  shops,  where 
they  were  put  upon  engines.  He  was  fur- 
nished for  that  purpose  a  two-wheeled  ve- 
hicle, the  wheels  of  which  were  labout  two  or 
three  feet  high.  The  pilots  were  placed  up- 
on this  vehicle,  and  were  by  the  men  carried 
into  the  shop,  and  were  unloaded  at  places 
where  they  were  to  be  used.  On  the  occa- 
sion of  the  injury  complained  of,  Lewis  was 
working  with  two  other  employes,  James 
Love  and  Will  Jackson.  According  to  the 
testimony  of  these  witnesses,  they  iiad  car- 
ried a  pilot  from  the  yard  into  the  shop,  and 
when  they  got  to  the  place  where  it  was  to 
be  unloaded  the  deceased  got  up  on  the  ve- 
hicle and  attempted  to  pull  the  pilot  over. 
His  first  effort  resulted  In  failure.  The  sec- 
ond, however,  caused  the  pilot  to  come  over 
toward  him,  and  as  be  stepped  back  one  of 
his  feet  landed  upon  an  Iron  bolt  about  sev- 
en-eighths of  an  Inch  in  diameter  and  about 
two  feet  long,  which  was  lying  on  the  fioor 
near  the  trucks.  This  bolt,  it  seems,  rolled  or 
slipped,  and  caused  Lewis  to  lose  bis  balance 
and  fall,  and  the  pilot  fell  over  on  top  of 
him,  causing  the  injuries  from  which  he 
died.  Both  witnesses  testified  that  this  was 
the  usual  method  of  unloading  the  pilots.  On 
cross-examination  they  stated  that  they  did 
at  times  unload  by  raising  the  tongue  and 
permitting  the  pilot  to  fall  off;  but  it  seems 
that  they  regarded  the  method  adopted  on 
this  occasion  as  being  easier  and  preferable. 
They  also  on  cross-examination  testified  that 
there  was  a  crane  provided  by  the  railway 
company  for  such  purposes,  which  was  some 
little  distance  away — eight  feet,  as  stated 
by  one  of  them.  Why  they  did  not  use  this 
crane  does  not  clearly  appear  in  the  record. 
The  case  was  tried  before  a  Jury,  and  a  ver- 
dict rendered  In  favor  of.  the  railway  com- 
pany. 

Complaint  is  made  at  the  giving  of  charges 
on  contributory  negligence.  The  first  of 
these  charges  is  as  follows:  "Again,  If  you 
believe  from  the  evidence  that  there  were  sev- 
eral ways  to  remove  the  pilot  from  the  wag- 
on or  trucks,  some  of  which  were  safer  or 
less  hazardous  than  others,  and  that  Lewis 
knew  of  these  ways,  and  he  voluntarily  took 
the  more  dangerous  or  hazardous  way  In 
which  to  remove  the  pilot  from  the  trucks, 
then  you  will  find  for  the  defendant"  It 
is  claimed  that  this  submits  an  Issue  not 
raised  by  the  pleadings,  and  is  also  on  the 


•For  otbef  cues  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  DIxs.  1S07  to  date,  ft  Reporter  Indexes 
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weight  of  the  erldence.  We  think  the  charge 
Is  Bnhject  to  both  objectionB.  The  defendant 
pleaded  only  a  general  demurrer  and  a  gen- 
eral denial.  Neither  the  pleadings  nor  the 
eyldence  of  the  plaintiff  suggested  any  con- 
duct that  exposed  the  deceased  to  the  charge 
of  contributory  negligence,  so  as  to  make  this 
defense  available  to  the  defendant  wlthont 
having  pleaded  it  It  is  true  there  was  some 
testimony  tending  to  show  that  there  were 
other  ways  by  which  the  pilot  might  have 
been  unloaded,  and  which  were  probably  saf- 
er than  the  one  adopted  on  this  occasion; 
but  this  eyldence  was  elicited  on  cross-ex- 
amination, and  did  not  appear  from  the  tes- 
timony offered  by  the  plaintiff  in  the  case. 
The  fact  that  it  was  given  on  cross-examina- 
tion by  witnesses  who  bad  testified  for  her 
did  not  make  it  her  evidence.  Where  neither 
the  pleadings  nor  the  evidence  of  the  plain- 
tiff develops  contributory  negligence,  it  must 
be  pleaded  to  become  available  as  a  defense. 
Mo.  P.  Ry.  Co.  V.  Watson,  72  Tex.  633,  10  S. 
W.  731;  Murray  v.  Railway  Co.,  73  Tex.  6, 
11  S.  W.  125 ;  Perez  v.  S.  A.  &  A.  P.  Ry.  Co., 
28  Tex.  Civ.  App.  255,  67  8.  W.  137.  We  are 
also  of  the  opinion  that  this  charge  invaded 
the  province  of  the  Jury.  The  mere  fact  of 
selecting  the  more  dangerous  of  two  or  more 
ways  of  doing  a  given  act  does  not  as  a  mat- 
ter of  law  constitute  contributory  negligence. 
It  Is  still  a  question  for  the  Jury,  unless  the 
facts  proved  show  the  selection  of  a  method 
obviously  more  hazardous  and  under  circum- 
stances such  as  would  Justify  the  court  in 
concluding  as  a  matter  of  law  that  no  person 
of  ordinary  prudence  would  have  adopted  It. 
The  court  also  gave  the  following  charge 
which  is  complained  of:  "Again,  a  person 
cannot  recover  damages  from  another  on 
account  of  injuries  occasioned  by  bis  own 
negligence  or  want  of  care,  to  which  his  own 
negligence  contributed,  and  It  is  the  duty 
of  every  person  to  use  his  senses  of  sight, 
hearing,  and  other  senses  to  protect  himself 
from  danger,  and  to  exercise  in  doing  this 
such  a  degree  of  care  as  an  ordinary  person 
would  exercise  under  the  same  circumstan- 
ces ;  and  if  you  believe  from  the  evidence  In 
this  case  tliat  the  deceased  knew  of  the  bolt 
lying  upon  the  floor.  If  you  find  it  was  on 
the  floor,  or  could  have  known  of  the  same 
by  the  exercise  of  ordinary  care,  and  have 
avoided  stepping  upon  same,  and  the  Injury 
which  might  result  therefrom,  and  failed  to 
do  so,  and  that  said  failure,  if  any,  caused 
or  contributed  to  cause  his  Injury  and  death, 
then  you  will  find  for  the  defendant,  and  this 
although  you  should  believe  the  defendant 
was  negligent  in  the  first  Instance  in  permit- 
ting the  bolt  to  remain  upon  the  floor  where 
It  might  cause  injury."  This  presented  the 
issue  of  assumed  risk  from  a  knowledge  of 
the  conditions  which  caused  the  injury.  The 
burden  of  proving  such  knowledge  rested  up- 
on the  appellee.     The  appellee  not  having 


pleaded  this  defense,  the  court  snould  not 
have  given  this  ctiarge.  Railway  Co.  v.  Har- 
ris, 95  Tex.  346,  67  S.  W.  315;  M.,  K.  ft  T. 
Ry.  Co.  V.  Jones,  35  Tex.  Civ.  App.  5S4,  80 
S.  W.  852. 

For  the  errors  discussed,  the  Judgment  of 
the  district  court  Is  reversed,  and  the  cause 
remanded. 


lilGHTFOOT  et  aL  t.  HORST  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    Nov.  3,  1909. 

On  Motions  to  Find  Additional  Facts  and 

for  Rehearing,  Dec.  1,  1909.) 

1.  ExECDTioN  a  273*)  —  Sale— PuBOHAfflt  bt 

JUDOMENT    CBEDITOB  —  PKKSUVPTIOM    AS    TO 

Payment  of  Bid. 

The  judgment  creditor  who  bought  at  the 
execution  sale  will  be  presumed  not  to  have  paid 
cash,  but  to  have  credited  the  amount  of  his 
bid  on  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  i  789;  Dec  Dig.  |  273.*] 

2.  Execution  (J  273*)  —  Sale  —  Bona  Fide 

PUBCHASEB. 

A  judgment  creditor,  who,  baying  at  the 
execution  sale,  does  not  pay  cash,  but  credits  the 
amount  of  his  bid  on  the  judgment,  is  not  an  in- 
nocent purchaser. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  i  789;  Dec.  Dig.  |  273.*] 

3.  JoDQMENT  (8  707*)— Persons  Bound. 

One  is  not  bound  by  a  judgment  to  which 
he  is  not  a  party  or  privy. 

[Eid.  Note.— B'or  other  cases,  see  Judgment, 
Cent  Dig.  i  1230;  Dec.  Dig.  {  707.»] 

4.  Pbincipai  and  Agent  (J  108*)— Power  or 
Attobney— Construction — Sale  fob  Cash. 

A  power  of  attorney  to  sell  land  for  not 
less  than  a  certain  amount  per  acre  authorizes 
a  sale  for  cash  only. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  S|  289,  355;  Dec.  Dig.  f 
103.*] 

5b  Principal  and  Agent  (S  103*)— Dnau- 
THORtzED  Act  of  Aoent^Rightb  or  Third 
Person. 

A  power  of  attorney  being  only  to  sell  for 

cash  and  for  not  less  than  a  certain  amount 

per  acre,  the  conveyance  of  the  attorney  in  tact, 

showing  that  it  is  for  a  less  amount  per  acre 

and  for  part  cash,  conveys  no  title. 
[Ed.  Note. — For  other  cases,  see  Principal  and 

Agent,  Cent.   Dig.  H  288,  355;    Dec.  Dig.   i 

1(B.*] 

6.  Pbikcipal  and  Agent  (§  170*)- Ratifica- 
tion OF  Unauthorized  Act— Silence. 

Mere  silence  does  not  generally  prove  ratifi- 
cation by  a  principal  of  his  agent's  nnanthor- 
ized  act ;  but  is  a  mere  circumstance  to  be  con- 
sidered with  others. 

[Ei.  Note. — For  other  cases,  see  Princioal  and 
Agent  Cent  Dig.  {  638;   Dec.  Dig.  §  170.*] 

7.  Principal  and  Agent  (8  166*)— Ratifica- 
tion OF  Unauthorized  Act— knowledge. 

Knowledge  by  the  principal  of  the  anau- 
thorized  acts  of  his  agent  is  essential  to  rati- 
fication ;  and  he  is  under  no  obligation  to  make 
Inquiries  about  such  acts,  nor  will  not  l>e  pre- 
sumed to  have  knowledge  thereof  because  of 
opportunity  to  acquire  it 

[Eki.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  627 ;   Dec.  Dig.  $  16(j.*] 
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8.  Pbincipal  ahd  Agbnt  (I  173*)— Ratifhja- 

TION   or  UnA-DTHOBIZXD   ACT  —  BUSDKR  OF 

Phoof, 

One  relyinK  on  a  ratification  by  a  principal 
of  hia  agent  8  anautborized  acts  haa  the  baiden 
of  proving  ratification. 

[Bd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  i  659 ;   Dec.  Dig.  |  17a*] 

9.  Pkutoifai.  and  Agent  ({  173*)— Ratifi- 
cation—Suffioierct  OF  BVIDKNOK. 

Bridenoe  in  an  action  for  land  held  insuffi- 
cient to  show  a  ratification  of  an  agent's  act 
in  selling  for  less  and  on  different  terms  than 
authorized  in  the  power  of  attorney. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  661 ;   Dec  Dig.  |  ll3.*] 

10.  VXNDOR   AND    PUBOHASBB    (|    231*)— BONA 

FiDK  Pdbchaseb— Notice. 

One  is  not  a  bona  fide  purchaser  of  land; 
the  records  of  the  county  showing  a  sale  to  a 

{iredecessor  in  title  by  an  attorney  in  fact  for 
ess  and  on  different  terms  than  authorized  by 
the  power  of  attorney. 

[Ed.  Note.— For  other  cases,  see  Vendorjand 
Purchaser,  Cent  Dig.  i  615 ;  Dec.  Dig.  |  231.*] 

Appeal  from  District  Cotirt,  Grimes  Conn- 
ty ;  8.  W.  Dean,  Judge. 

Action  by  Fannie  B.  Ughtfoot  and  others 
against  A.  Horst,  wbo  Impleaded  Margaret 
Meuly  and  others.  From  an  adverse  Judg- 
ment, plaintiffs  appeal.  Reversed,  and  Judg- 
ment rendered. 

Hefley  &  Watson,  W.  W.  Meachum,  and 
L.  C.  McBride,  for  appellants.  Bufflngton  & 
Baweai  and  Geo.  D.  Neal,  for  appellees. 

FLT,  3.  This  is  an  action  of  trespass  to 
try  title  to  the  Valentine  Snider  1,280-acre 
surrey.  In  Grimes  county,  instituted  by  ap- 
pellants, Fannie  B.  Lightfoot,  Joined  by  her 
husband,  J.  W.  Llghtfoot,  Horace  Resley, 
Cora  E.  Marler,  and  her  husband,  W.  J.  Mar- 
ler,  Blanche  Barton,  and  her  husband,  A.  M. 
Barton,  and  G.  B.  Resley,  against  A.  Horst, 
who  pleaded  not  guilty,  and  set  up  a  claim 
to  812  acres  of  the  land,  disclaiming  as  to 
the  balance,  and  impleaded  his  warrantors, 
Margaret  Meuly,  Herman  Meuly,  Charly  A. 
Meuly,  A.  H.  Meuly,  Maggie  Meuly,  Amelia 
Meuly,  and  Mary  B  Blucher,  and  husband,  C. 
F.  H.  von  Blucher,  and  prayed  for  Judgment 
over  against  them  on  their  warranty  in  case 
of  a  recovery  against  him.  They  pleaded  gen- 
eral denial,  and  not  guilty.  The  cause  was 
tried  without  a  Jury,  and  Judgment  was  ren- 
dered in  favor  of  Horst  for  the  812  acres  of 
land  claimed  by  him,  and  that  appellants  re- 
cover tbe  468  acres  as  to  which  the  disclaim- 
er had  been  entered  by  Horst.  Tbe  warran- 
tors were  dismissed,  with  their  costs.  The 
1,280-acre  survey  was  granted  by  the  state 
of  Texas  to  Valentine  Snider  on  October  1, 
1841,  and  on  September  7,  1842,  he  conveyed 
tbe  same  to  Abraham  McMillan,  and  the  deed 
was  duly  recorded  in  Grimes  county  on  July 

11.  1853.  On  November  7,  1854,  Abraham 
McMUlan  conveyed  the  1,280  acres  to  George 
Resley,  through  whom  appellants  claim,  as 
bis  heirs,  and  tbe  deed  was  filed  for  record 


on  December  18,  1854,  tn  Grimes  county. 
The  above  constituted  appellants'  chain  of 
title,  and  appellees  showed  that  on  Septem- 
ber 6,  1850,  a  Judgment  was  rendered  in 
Nueces  county  against  V.  Schneider,  who  it 
appears  was  the  same  as  Valentine  Snider, 
In  favor  of  Conrad  Meuly,  for  $1,057.25,  and 
that  an  execution  was  levied  in  Grimes 
county  on  the  1,280  acres  patented  to  Valen- 
tine Snider  and  the  same  was  sold  by  the 
sheriff  of  Grimes  county  on  July  5,  1853,  to 
Conrad  Meuly  as  appeared  from  a  deed  which 
was  filed  for  record  in  Grimes  county  on 
August  13,  1853.  Conrad  Meuly  died  in  1864, 
and  left  as  his  heirs  appellees  and  Mrs.  Ursu- 
la Daimwood,  deceased.  Appellees  conveyed 
i»/i4  of  the  812  acres  to  Horst,  and  the  ex- 
ecutor of  the  will  of  Ursula  Daimwood  sold 
the  remaining  1/14  to  him;  the  deeds  being 
dated,  respectively,  Marcb  5,  1900,  and  July 
6,  1900. 

It  was  shown:  That  on  August  4,  1855, 
George  Resley  executed  two  powers  of  attor- 
ney, one  to  Lemuel  6.  Clepper,  authorizing 
Idm  to  sell  the  1,280  acres  of  land  for  not 
less  than  $1  an  acre,  and  the  other  to  Samuel 
G.  Clepper,  authorizing  him  to  sell  the  land 
at  not  less  than  $3  an  acre.  Both  were  ac- 
knowledged on  the  same  day  before  the  same 
officer.  The  first  named  was  filed  for  rec- 
ord August  20,  1855,  in  Mllam  county,  and 
the  other  In  Grimes  county  on  October  20, 
1855.  r^emuel  G.  Clepper  and  Samuel  G. 
Clepper  were  described  as  being  residents 
of  Montgomery  county.  On  September  28, 
1855,  Lem.  G.  Clepper,  as  agent  for  George 
Resley,  conveyed  the  1,280  acres  to  James 
Mitchell  for  $615  in  cash  and  $615  "secured 
to  be  paid."  That  deed  was  filed  for  record 
in  Grimes  county  on  October  20,  1855,  tbe 
same  day  and  same  hour  on  which  the  power 
of  attorney  to  Samuel  G.  Clepper  was  filed 
for  record.  The  power  of  attorney  to  Lem. 
G.  Clepper  was  filed  for  record  In  Grimes 
county  on  July  25,  1904.  On  March  23,  1860, 
Conrad  Meuly  recovered  Judgment  against 
James  Mitchell,  in  Grimes  county,  for  the 
1,280  acres  of  land,  and  that  Judgment  was 
afllrmed  on  March  17,  1870,  by  the  then  Su- 
preme Court  of  Texas.  George  Resley  died 
on  March  2,  1890.  Tbe  Judgment  in  favor 
of  Meuly  against  Snider  was  for  $1,957.25, 
and  the  land  was  sold  by  the  sheriff  of 
Grimes  county  to  Conrad  Meuly  for  $204.80, 
which  it  must  be  presumed  was  credited  on 
tbe  Judgment  owned  by  tbe  vendee  at  the  ex- 
ecution sale.  Such  being  the  case,  Conrad 
Meuly  did  not  occupy  the  position  of  an  In- 
nocent purchaser  towards  Abraham  McMil- 
lan, who  bought  the  land  from  Valentine 
Snider  in  1842,  but  whose  deed  was  not  filed 
for  record  until  after  the  sale  under  execu- 
tion In  1853.  It  is  well-settled  law  that  a 
bona  fide  purchaser  is  not  constituted  by  the 
sale  of  land  to  the  Judgment  creditor  whose 
bid  is  applied  on  bis  Judgment    Ayers  v.  Dn- 
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prey,  27  Tex.  594,  80  Am.  Dec.  657;  Mc- 
Kamey  v.  Thorp,  61  Tex.  648;  Stoker  v. 
Bailey,  62  Tex.  299 ;  Overstreet  v.  Manning, 
67  Tex.  657,  4  S.  W.  248.  In  the  cited  case 
of  Stoker  v.  Bailey,  the  court  said:  "The 
purchase  of  the  property  by  the  appellees 
was  made  under  an  execution  In  their  own 
favor,  and  It  is  not  shown  that  they  paid  for 
the  property  otherwise  than  by  crediting  the 
amount  of  their  bid  on  their  Judgment" ;  and 
held  that  they  we're  not  innocent  purchasera 
It  follows  that  appellees  have  no  title  to  the 
land  through  the  execution  sale  made  by  the 
sherifT  of  Grimes  county  to  Conrad  Meuly, 
and  that  the  title  remained  in  Abraham  Mc- 
Millan, who  sold  to  George  Resley,  through 
whom  appellants  claim,  as  his  heirs. 

The  only  other  question  presented  is  as  to 
whether  the  title  of  Resley  was  conveyed  by 
the  deed  of  his  agent,  Lemuel  G.  Clepper,  to 
James  Mitchell,  either  by  virtue  of  the  deed 
itself  or  by  its  ratification  by  Resley;  for, 
unless  that  deed  conveyed  Resley's  title.  It 
becomes  unnecessary  to  discuss  the  Judg- 
ment of  Conrad  Meuly  against  James  Mitch- 
ell, as  Resley  was  not  a  party  to  that  suit, 
and  consequently  was  not  affected  by  it  It 
is  elementary  that  no  one  is  bound  by  a  Judg- 
ment to  wtilcb  he  is  not  a  party  or  with 
which  he  is  not  in  privity.  In  the  discussion 
of  the  question.  It  may  be  assumed  that  Lem- 
uel and  Samuel  Clepper  were  one  and  the 
same  person,  and  It  would  be  immaterial  un- 
der which  power  of  attorney  the  deed  was 
executed,  although  It  may  be  Inferred  that 
the  lower  court  assumed  that  the  deed  to 
Mitchell  was  made  by  virtue  of  the  power 
of  attorney  to  Lemuel  G.  Clepper,  which 
fixed  the  minimum  price  at  $1  an  acre.  That 
assumption  is  most  favorable  to  appellees; 
for,  if  the  authority  to  execute  the  deed  ex- 
ecuted by  Lemuel  G.  Clepiwr  cannot  be  main- 
tained under  that  power  of  attorney,  it  can- 
not be  maintained  under  one  given  to  Samuel 
G.  Clepper  and  fixing  the  minimum  price 
of  the  land  at  $3  an  acre.  Where  an  agent 
is  authorized  to  sell  land.  It  is  incumbent  on 
him  to  sell  It  in  the  manner,  upon  the  terms, 
and  for  die  price  named  in  his  power  of  at- 
torney. If  authorized  to  sell  for  cash,  a 
sale  on  credit,  either  for  the  whole  or  a  part 
of  the  purchase  money,  is  not  binding  on  his 
principal.  Authority  to  sell  for  a  minimum 
price  does  not  give  the  power  to  sell  for  any 
amount  less  than  that  price.  Powers  of  at- 
torney must  be  strictly  construed,  and  the 
authority  delegated  is  limited  by  the  terms 
in  which  it  is  expressed.  Reese  v.  Medlock, 
27  Tex.  120,  84  Am.  Dec.  611 ;  Gouldy  v.  Met- 
calf,  75  Tex.  455,  12  S.  W.  830,  16  Am.  St 
Rep.  912;  Fltzhngh  r.  Land  Co.,  81  Tex. 
306,  16  S.  W.  1078;  Frost  v.  Cattie  Co.,  81 
Tex.  505,  17  S.  W.  52,  26  Am.  St  Rep.  831 ; 
Clark  &  Skyles,  Law  of  Agency,  {(  229,  232 ; 
Bush  V.  Cole,  28  N.  T.  261,  84  Am.  Dec.  343 ; 
Mecb.  Agency,  I  325.  Both  of  the  powers  of 
attorney  authorized  Clepper  "to  sell  and  dis- 
pose of  absolutely  In  fee  simple,  or  otherwise. 


the  above-described  land  at  not  less  than" 
$1  in  the  one  Instance  and  $S  in  the  other, 
and  these  terms  would  Import  a  sale  for 
cash.  The  land  was  sold  partly  for  cash  and 
partly  on  time  and  for  $50  less  than  the 
minimum  price  allowed  in  the  one  Instrument 
and  $1,610  less  than  was  authorized  in  the. 
other.  The  sale  was  not  authorized  by  the 
powers  of  attorney.  Morton  v.  Morris,  27  Tex. 
Civ.  App.  262,  66  S.  W.  94 ;  Sklrvln  v.  O'Brien, 
43  Tex.  Civ.  App.  1,  95  S.  W.  696. 

In  the  case  of  De  Sollar  v.  Hanscome,  158 
U.  S.  216,  15  Sup.  Ct  816,  39  L.  Ed.  956.  the 
Supreme  Court  of  the  United  States,  speak- 
ing of  a  contract  of  sale  made  by  an  agent 
said:  "Obviously  the  agreement  signed  by 
Henry  as  agent  was  not  within  the  scope  of 
the  authority  given.  Authority  to  sell  for 
$5,000,  one-half  cash.  Is  not  satisfied  by  an 
agreement  to  sell  for  $5,000,  $200  cash,  $2,- 
300  in  three  weeks,  and  the  balance  on  time ; 
further,  th6  agreement  was  not  in  fact  for 
$5,000,  but  only  for  $4,950,  the  agent  call- 
ing it  $5,000,  and  claiming  only  $100  as  his 
commission  Instead  of  $150."  So  In  this  case 
the  agent  was  authorized  in  one  power  of  at- 
torney to  sell  at  a  minimum  cash  price  of 
$1,280,  and  in  the  other  at  a  cash  price  of 
$2,840,  and,  instead,  he  sold  for  $1,230.  one 
half  cash  and  the  other  half  on  time.  He  ex- 
ceeded his  authority  and  his  principal  was 
not  bound  by  it  Although  Clepper  acted 
without  authority  in  making  the  sale  to 
James  Mitchell,  still,  if  Resley  had  been 
shown  to  ratify  the  sale,  he  would  be  as 
firmly  bound  as  though  he  had  originally  au- 
thorized it  Ratification  by  a  principal  is  the 
acceptance  by  words  or  conduct  of  an  act  or 
contract  previously  done  or  made  in  his  be- 
half by  an  agent  and,  of  course,  must  be 
premised  upon  full  knowledge  of  all  material 
facts  and  circumstances  surrounding  the 
transaction  to  be  ratified.  There  may  be  an 
express  or  implied  ratification;  the  latter 
being  evidenced  by  acts  and  conduct  of  the 
principal  after  full  knowledge  of  the  materi- 
al facts,  such  as  receiving  and  retaining  the 
benefits  of  the  unauthorized  acts  of  the 
agent  Mere  silence,  as  a  general  rule,  does 
not  prove  ratification,  but  It  Is  merely  a  cir- 
cumstance to  be  considered  with  others  in  ar- 
riving at  a  conclusion  as  to  whether  a  trans- 
action has  been  ratified  or  not  But  as  a 
foundation  and  basis  for  the  ratificatiou, 
there  must  exist  knowledge  upon  the  part 
of  the  principal  of  the  acts  of  the  agent 
Ratification  is  a  voluntary  act  upon  the  part 
of  the  principal,  and  he  is  under  no  legal 
obligation  to  make  Inquiries  about  the  un- 
authorized acts  of  his  agent  and  knowledge 
will  not  be  presumed  because  of  the  oppor- 
tunity to  acquire  It  The  burden  of  proving 
the  ratification  of  the  acts  of  an  agent  rests 
on  him  who  desires  benefit  from  it  and.  as 
a  basis  for  his  proof,  he  must  first  show 
knowledge  upon  the  part  of  the  principal. 
Of  course,  that  may  be  done  by  direct  or 
circumstantial  evidence,  but  it  must  be  dona 
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Sterling  t.  De  Laune  (Tex.  Civ.  App.)  106  8. 
W.  1169. 

Speaking  on  this  subject,  It  was  held  by 
the  Supreme  Judicial  Court  of  Masaachn- 
Bctts,  In  Combs  r.  Scott,  12  Allen,  493 :  "Rat- 
ification of  a  past  and  completed  transac- 
tion. Into  wblch  an  agent  has  entered  with- 
out authority.  Is  a  purely  voluntary  act  on 
the  part  of  a  principal.  No  legal  obligation 
rests  upon  him  to  sanction  or  adopt  It  No 
duty  requires  him  to  make  Inquiries  con- 
cerning It  Where  there  is  no  legal  obliga- 
tion or  duty  to  do  an  act,  there  can  be  no 
negligence  In  an  omission  to  perform  It 
•  •  •  Whoever,  therefore,  seeks  to  procure 
and  rely  on  a  ratification,  is  bound  to  show 
that  It  was  made'  under  such  circumstances 
as.  In  law,  to  be  binding  on  the  principal, 
especially  to  see  to  it  that  all  material  facts 
were  made  known  to  him.  The  burden  of 
making  inquiries  and  of  ascertaining  the 
truth  is  not  cast  on  him  who  is  under  no 
legal  obligation  to  assume  a  responsibility, 
but  rests  on  the  party  who  is  endeavoring  to 
obtain  a  benefit  or  advantage  for  himself." 
There  might  doubtless  be  circumstances  un- 
der which  a  principal  would  not  l>e  permit- 
ted to  shut  his  eyes  to  facts  that  would  re- 
veal the  acts  of  his  agent,  for  such  conduct 
would  amount  to  a  fraud,  and  he  would  be 
e8topi)ed  from  claiming  Ignorance  of  the  sit- 
uation. The  facts  in  this  case,  however,  do 
not  show  any  circumstances  that  would  evi- 
dence a  ratification  of  the  act  of  Clepper,  ex- 
cept silence  for  many  years.  It  was  not 
shown  that  the  money  ever  came  Into  the 
hands  of  Resley,  or  that  he  had  any  knowl- 
edge of  the  transaction.  He  lived  in  Milam 
county  and  the  land  was  in  Orimes  county; 
the  deed  to  James  Mitchell  having  been  filed 
In  that  county.  The  land  was  not  in  the  pos- 
session of  any  one,  and  taxes  were  not  paid 
on  it  until  paid  by  Horst  in  1900.  It  is  true 
the  trial  Judge  found  that  there  was  evidence 
of  the  payment  of  taxes  In  1892  and  1893, 
but  the  finding  is  not  supported  by  the  state- 
ment of  facts.  There  Is  no  evidence  that 
Resley  paid  taxes  on  the  land  until  the  time 
it  was  conveyed  by  his  agent  and  then  that 
he  ceased  to  pay  taxes,  or  that  he  changed 
his  position  towards  the  land  in  any  way 
whatever.  Appellee  Horst  cannot  claim  to  be 
an  innocent  purchaser,  because,  when  he 
bought  from  the  heirs  of  Meuly,  the  records 
of  Grimes  county  placed  him  upon  notice 
that  the  land  had  been  sold  to  Mitchell  un- 
der a  power  of  attorney  which  authorized 
a  sale  for  not  less  than  $3  in  cash  an  acre 
and  the  deed  to  Mitchell  Indicated  a  sale 
for  less  than  $1,  and  that  partly  on  credit 
In  the  case  of  Reese  v.  Medlock,  hereinbefore 
cited,  the  agent  had  full  authority  under  a 
written  power  of  attorney  to  sell  land,  and 
he  sold  it  for  $000  according  to  a  recital  in 
the  deed,  but  the  real  consideration  was  a 
negro  conveyed  to  the  agent  by  the  vendee. 
It  was  held  that  the  power  of  attorney  only 
authorized  a  sale  for  money,  and  not  to  ex- 
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change  it  for  other  property.  A  charge 
which  made  delay  of  the  principal  in  dis- 
affirming the  sale  for  such  a  time  as  the 
Jury  might  deem  reasonably  sufficient  con- 
clusive evidence  of  ratification,  regardless 
of  whether  the  principal  had  knowledge  of 
the  sale  or  not,  was  held  to  be  erroneous. 
The  court  also  said :  "Nor  is  the  fact  of  the 
record  of  the  deed  from  the  agent  as  insist- 
ed by  counsel,  constructive  notice  to  the 
principal  of  its  contents."  The  decision  in 
the  case  of  Mitchell  v.  Meuley,  32  Tex.  460, 
which  was  Introduced  in  evidence  by  appel-' 
lees,  adjudicated  but  one  matter  and  that  was 
that  the  Judgment  In  the  case  of  Meuly  v. 
Snider  was  not  void.  It  did  not  adjudicate 
anything  in  regard  to  the  sale  made  under 
the  Judgment  nor  as  to  the  deed  made  by 
Clepper  to  Mitchell.  It  is  not  res  adjudicata 
of  any  issue  in  this  case,  and  Resley  was  not 
a  party  to  It 

We  conclude  that  the  Judgment  of  the  trial 
court  should  be  reversed,  and  Judgment  here 
rendered  that  appellants  recover  of  appellee 
Horst  the  1,280  acres  of  land  sued  for,  to- 
gether with  all  costs  in  this  behalf  expend- 
ed, and  that  Horst  recover  of  the  other  ap- 
pellees on  their  warranties  the  sum  of  $2,639, 
with  6  per  cent  Interest  thereon  from  July  5, 
1900,  and  all  costs  of  this  suit 

On  Motions  to  Find  Additional  Facts 
and  for  Rehearing. 

The  statement  of  facts  does  not  support 
the  contention  that  only  1,230  acres  were 
conveyed  by  Clepper  to  Mitchell.  In  the 
copy  of  the  deed  the  number  of  acres  and  de- 
scription have  not  been  copied,  but  it  Is 
stated  in  parenthesis  that  the  land  described 
in  the  deed  is  that  described  in  the  petition. 
In  the  first  clause  of  the  statement  of  facts 
we  find  that  the  patent  to  Valentine  Snider 
conveyed  the  1,280  acres  of  land  described 
in  plaintiff's  petition.  In  both  of  the  pow- 
ers of  attorney  to  Clepper  the  land  Is  describ- 
ed as  containing  1,280  acres  of  land.  There 
Is  nothing  in  the  statement  of  facts  that  sus- 
tains the  finding  of  the  trial  Judge  that  Clep- 
per conveyed  only  1,230  acres  out  of  the  tract 
to  Mitchell.  It  would  have  made  no  differ- 
ence if  he  had,  because  the  land  was  not 
sold  for  cash  as  prescribed  in  the  power  of 
attorney  authorizing  the  sale  at  $1  an  acre. 
The  other  findings  suggested  by  appellee  are 
unnecessary  to  the  proper  decision  of  the 
cause. 

Conrad  Meuly  bad  a  personal  Judgment 
against  Snider  for  $1,957.25,  said  Judgment 
in  no  way  Involving,  or  having  any  connec- 
tion with,  the  land  In  controversy.  Execu- 
tion was  levied  on  the  land  at  a  time  when 
it  was  no  longer  the  property  of  Snider,  and 
it  was  sold  to  Meuly  for  $204.80,  and  it 
would  be  flying  in  the  very  face  of  reason 
and  common  sense  to  suppose  that  Meuly 
paid  cash  for  the  land,  instead  of  crediting 
the  amount  on  his  Judgment.  Sane  men  do 
not  act  In  that  way.    The  natural  and  re«- 
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sonable  Inference  would  be  that  the  amount 
of  the  bid  was  credited  on  the  judgment. 
This  matter  Is  authodtatlvely  settled  by  the 
case  of  Stoker  y  Bailey,  62  Tex.  299,  as 
stated  In  our  former  opinion.  See,  also, 
Evans  y.  Mellbom,  74  Tex.  530,  12  S.  W. 
230,  15  Am.  St  Rep.  858,  Hlrsch  y.  Howell 
(Tex.  Ciy.  App.)  60  S.  W.  887,  and  Masterson 
V.  Burnett,  27  Tex.  Civ.  App.  370,  66  S.  W. 
90,  on  the  question  of  innocent  purchaser. 

There  was  no  Judgment  Hen  held  by  Meuly 
against  the  land  of  Snider.  Appellees  seem 
to  labor  under  the  Impression  that  because 
Meuly  had  obtained  a  personal  Judgment  In 
N'ueces  county  against  Valentine  Snider  that 
Judgment  became  a  lien  against  the  land 
of  Snider  in  Grimes  county.  The  case  of 
Wallace  y.  Campbell,  54  Tex.  87,  has  no  ap- 
plication whatever  to  this  case. 

The  motions  are  overruled. 


BEAUMONT  TRACTION  CO.  y.  HAPP.t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8,  1909. 

Rehearing  Etenied  Dec.  2,  1909.) 

1.  Appeal  ai7d  Ebbob  (§  987*)  —  Review — 
Conflicting  Evidencb— Findinos  of  Pact. 

Where  the  evidence  is  conflicting,  the  Court 
of  Civil  Appeals  will  find  the  facts  in  support 
of  the  verdict. 

[Ed.  Ndte. — For  other  oases,  see  .Vpneal  nnil  Er- 
ror, Cent.  Dig.  §§  3893-3896 ;   Dec.  Dig.  S  087.*] 

2.  Carbiebs  (I  244*)— Who  abe  Passenoebs— 
Pebson  Rioirq  on  Bumpeb  of  Cbovtded 
Stbeet  Cab. 

One  riding  on  the  bumper  of  a  crowded 
street  car,  according  to  the  usual  practice  allow- 
ed by  the  company,  whose  conductor  does  not 
try  to  prevent  it,  but  talces  his  fare  and  warns 
him  to  oe  careful,  is  a  passenger. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  if  1115,  1116;   Dec  Dig.  {  244.*] 

3.  Cabriebs  (§  295*)— Passenoeb  on  Buufeb 
OF  Cbowded  Stbeet  Cae— Injubt  Result- 

INO  FBOK  CABBIEB'8  NEOLIOENCE. 

Where  a  passenger  was  allowed  to  ride 
with  others  on  the  bumper  of  a  crowded  street 
car  as  he  had  done  before  and  without  know- 
ing that  it  had  been  prohibited  on  the  day  in 
question,  and  he  was  injured  by  the  negligence 
of  the  company  in  managing  the  car,  and  the 
passenger,  aside  from  his  occupying  the  danger- 
ous position,  was  not  negligent,  the  street  rail- 
road company  was  liable. 

[Ed.    Note. — For   other   cases,    see   Carriers, 
Cent.  Dig.  |  1199;    Dec.  Dig.  |  295.*] 

4.  Cabbiebs  (I  336*)— Passenoeb  on  Bumpeb 
OP  Cbowded  Stbeet  Cab  —  Contributobt 
Neoligence  and  Assumption  of  Risk. 

Where  a  passenger  is  permitted  to  ride  on 
the  bnn\per  of  a  crowded  street  car,  he  is  not 
guilty  of  contributory  negligence  in  so  riding 
which  will  relieve  the  carrier  of  liability  for  bis 
injury  resulting  from  the  negligent  management 
of  the  car,  and  in  so  riding  he  does  not  assume 
the  risk  of  such  Injury. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  IS  1359,  1300;    Dec.  Dig.  §  33G.*] 

5.  Cabbiebs  (8  314*)— Passenoeb  on  Buupek 
OF  Crowded  Stbeet  Cab— Action  fob  Inju 

MES— SUFTICIEHCY    OF    PETITION. 

A  petition  In  an  action  for  injuries  to  a  pas- 
senger while  riding  on  the  bumper  of  a  crowded 
street  car  with  the  permission  of  the  conductor, 


owing  to  the  negligent  management  of  the  car  by 
which  a  collision  was  caused,  held  not  demur- 
rable aa  raising  an  inference  of  contributory  neg- 
ligence and  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1278 ;  Dec.  Dig.  §  314.*] 

6.  Tbial  (8  256*)— Instbuctionb— Submission 
OF  Issues— Chaboe  Cobbect  as  Fab  as  It 
Goes. 

Where  a  charge  is  correct  as  far  as  it  goes 
and  submits  an  issue  raised  by  the  pleading  and 
proof,  defendant  cannot  complain  thereof  be- 
cause it  is  based  on  one  state  of  facts  presented 
by  the  evidence,  when  there  are  other  facts  in 
evidence  presenting  another  theoiT  and  making 
up  a  part  of  the  defense,  but  ii  not  satisfied 
therewith,  should  request  a  charge  covering  the 
point. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Ii  628-641 ;    Dec  Dig.  i  256.*] 

7.  Trial  (|  260*)— Rbqdebt  fob  Instbuctionb 
— Instbuction  Albeadt  Given. 

An  instruction,  as  to  the  burden  of  proof 
as  to  contributory  negligence,  that  the  jury,  in 
determining  whether  defendant  bad  "discharged 
such  burden,"  should  look  to  all  the  evidence, 
whether  introduced  by  either  party,  or  both,  is 
not  materially  different  from  a  charge  requested 
by  defendant,  to  the  effect  that  the  jury  should 
look  to  all  such  evidence  in  determimng,  not 
whether  defendant  had  "discharged  the  burden," 
but  whether  plaintiff  was  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  657;   Dec.  Dig.  |*260.*] 

8.  Tbial  (I  296*)— Inbtbuctions— Constbuc- 
tion  as  a  Whole. 

A  charge  as  to  the  burden  <^  proof  as  to  con- 
tributorv  negligence  of  a  passenger  in  a  colli- 
sion held  not  calculated  to  mislead  the  jury, 
when  taken  in  connection  with  other  portions  of 
the  main  charge  and  special  charges  given  at 
defendant's  request. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  700;    Dec.  Dig.  |  296.*] 

9.  Negligence  (8  122*)— Contbibutort  Neg- 
ligence— Bubden  of  Proof. 

Defendant,  pleading  contributory  negligence, 
has  the  burden  of  proving  it. 

[EA.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i  231;  Dec  Dig.  1 122.*] 

10.  Appeal  and  Erbob  (|  742*)  —  Assign- 
ments OF  Ebbor— Propositions  and  State- 
ments. 

Assignments  of  error,  with  their  proposi- 
tions, not  followed  by  any  statements  sufficient 
to  explain  and  support  the  propositions,  as  re- 
quired by  rule  31  for  the  Court  of  CSvil  Api>eals 
(67  S.  W.  xvi),  are  not  entitled  to  consideration. 
[Ed.  Note. — For  other  cases,  see  Appearand 
Error,  Cent  Dig.  I  3000 ;   Dec.  Dig.  |  742.*] 

Appeal  from  District  Court  Jefferson  Coan- 
ty;  I*  B.  Hightower,  Jr.,  Judge. 

Suit  by  J.  L.  Happ  against  the  Beaumont 
Traction  Company  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Crook,  Lord  &  Lawhon  and  J.  S.  Wheless, 
for  appellant.  V.  A.  Collins  and  Smith, 
Crawford  &  Soufleld,  for  appellee. 

McMEANS,  J.  Appellee,  J.  L.  Happ. 
brought  this  suit  against  the  appellant  Beau- 
mont Traction  Company,  a  corporation  op- 
erating a  system  of  electric  street  cars  in 
the  city  of  Beaumont,  to  recover  damages 
for  personal  injuries  sustained  by  htm  in  a 


•For  othar  eases  set  same  topic  and  ■•etion  NUMBER  la  tXc.  *  Am.  Dig*.  UO?  to  dat*.  *  Reporter  tndexea 
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collision  between  cars  of  said  company.  The 
case  was  tried  before  a  Jury  and  resulted 
in  a  verdict  and  Judgment  for  plaintiff  In 
the  sum  of  $12,200.  From  an  order  over- 
ruling appellant's  motion  for  a  new  trial, 
this  appeal  is  prosecuted. 

The  evidence  adduced  at  the  trial  Justi- 
fies the  following  conclusions  of  fact:  On 
November  7,  1906,  about  7:30  o'clock  in  the 
evening,  it  being  then  dark,  a  car  of  appel- 
lant, operated  by  Its  servants,  and  on  its 
way  to  the  circus  grounds,  stopped  at  the 
post  office  in  Beaumont,  and  several  persons 
boarded  the  car.  The  *ar  was  overcrowded 
80  that  room  could  not  be  found  for  other 
passengers  Inside,  and  the  platform  and 
steps  were  full  of  people.  Appellee,  know- 
Ing  that  the  car  was  crowded,  and  not  being 
able  to  get  on  the  steps  or  platform,  and 
desiring  to  go  to  the  circus  grounds,  took  his 
position  on  the  bumper  or  bufiTer  of  the  car, 
which  l8  a  rim  protruding  around  the  rear 
platform  of  the  car,  and  which  is  about  six 
inches  wide  and  four  inches  thick  and  is 
not  designed  for  the  accommodation  of  pas- 
sengers, but  placed  on  the  car  to  meet  the 
impact  at  collision,  and,  placing  bis  feet  on 
the  rim,  leaned  his  body  through  an  open 
window  in  the  rear  vestibule  of  the  car, 
so  that,  while  a  portion  of  his  body  was  on 
the  outside,  his  head  and  the  upper  portion 
of  his  body  were  on  the  Inside.  When  ap- 
pellee got  upon  the  bumper,  others  were  rid- 
ing there,  and  others  afterwards  got  upon  it, 
crowding  plaintiff  to  such  a  degree  as  to 
prevent  his  turning  around  or  looking  be- 
hind him.  In  this  condition  the  car  was 
started  down  Calder  avenue  toward  the 
show  grounds.  Before  the  car  reached  Mag- 
nolia street,  appellant's  servant,  the  con- 
ductor, -went  through  the  car  taking  up  fares 
and  collected  fare  from  appellee  and  the 
others  riding  on  the  bumper,  but  made  no 
objection  to  appellee  and  others  riding  in 
that  position,  but  told  them  "to  be  careful." 
There  were  other  cars  ahead  of  the  one  on 
which  appellee  was  riding,  and  others  fol- 
lowing it,  all  headed  for  the  circus  grounds ; 
but  the  evidence  Justifies  the  conclusion  that 
appellee  could  see  in  neither  direction  and 
did  not  In  fact  know  of  the  proximity  of 
the  other  cars.  When  Magnolia  street  was 
reached,  the  cars  were  halted,  and  In  order 
to  let  empty  cars,  returning  from  the  cir- 
cus, pass,  it  became  necessary  to  move  back 
the  car  upon  which  appellee  was,  as  well  as 
the  one  Just  In  front  of  it  and  the  one  Just 
behind  it  Appellant's  general  manager,  F. 
J.  Duffy,  was,  at  this  point,  personally  su- 
pervising the  movement  of  the  cars,  and 
gave  orders  to  the  motormen  to  back  up 
their  cars  so  that  the  empties  could  pass. 
There  was  testimony  tending  to  show  that 
he  gave  notice  to  the  persons  riding  on  the 
bumper  that  the  cars  were  to  be  backed, 
and  that  he  directed  them  to  get  off  the 
bumper  on  that  account;  but  the  evidence 
Justifies  the  conclusion  that  such  notice  and 


direction  werie  not  heard  by  appellee,  and 
that  he  did  not  in  fact  know  that  the  car 
was  to  be  moved  backward,  or  that  another 
car  was  standing  a  short  distance  behind 
him,  and,  If  the  notice  was  in  fact  given 
it  -was  not  given  in  sufficient  time  to  permit 
appellee  to  get  off  the  bumper  and  to  a 
place  of  safety  before  the  car  upon  which 
he  was  riding  backed  against  and  collided 
with  the  one  which  had  stopped  a  short 
distance  behind  it.  There  was  a  conflict 
in  the  evidence  as  to  whether  the  car  upon 
which  plaintiff  was  riding  was  moved  back- 
ward by  its  own  power,  applied  by  the  mo- 
torman,  or  by  the  car  just  in  front  of  it  back- 
ing and  coming  In  collision  with  it;  but  the 
evidence  Justifies  the  finding  that  the  motor- 
man  set  the  car  in  motion  in  obedience  to 
the  orders  of  the  general  manager,  Duffy, 
and,  in  support  of  the  verdict,  we  so  find. 
The  testimony  was  also  conflicting  as'  to 
whether  passengers  were  allowed  to  ride  on 
the  bumper  of  cars,  and  on  this  point  the 
general  manager  testified  that  he  had  given 
orders  to  conductors  to  not  permit  passen- 
gers to  ride  there,  and  that  on  that  day  he 
had  tried  to  prevent  it,  and  in  this  he  was 
corroborated  by  several  conductors  and  an 
ex-employ6,  and  perhaps  by  other  persons; 
but,  on  the  other  hand,  it  "was  shown  that 
if  there  was  any  such  prohibition  appellee 
had  no  knowledge  of  it,  and  that  he  bad 
ridden  there  and  had  seen  others  ride  there 
many  times  on  the  occasion  of  fairs,  base- 
ball games,  and  circuses,  when  large  crowds 
were  in  town,  such  as  on  the  day  of  the  cir- 
cus when  he  was  injured.  On  this  point 
it  was  shown  that  the  appellant  had  issued 
a  book  of  rules,  copies  of  which  It  fmrnlsh- 
ed  to  Its  conductors  and  motormen,  and 
that  one  of  the  rules  Is  as  follows:  "(10) 
Riding  on  Outside  of  Car.  Passengers  must 
not  be  permitted  to  ride  on  the  steps  or  rear 
buffer  of  a  car  unless  overcrowded  so  that 
room  cannot  be  found  for  them  inside;  and 
under  no  circumstances  will  women  or  small 
children  be  permitted  to  ride  there." 

Again,  it  was  shown  that  about  a  year 
before  plaintiff  was  hurt,  on  the  occasion  of 
a  visit  of  a  circus  to  Beaumont,  appellant's 
general  manager,  Duffy,  Issued  a  written  or- 
der governing  the  running  of  cars  on  that 
day,  in  which  he  directed  that  "trainmen 
mnst  not  permit  passengers  to.  ride  in  the 
window  or  the  roof  or  bumper  of  cars,"  and 
that,  on  the  occasion  of  the  circus  on  the 
day  plaintiff  was  hurt,  he  also  issued  a  writ- 
ten order  governing  the  management  of  cars 
on  that  day,  but  omitted  any  mention  of  a 
prohibition  against  riding  on  the  bumpers. 
It  was  shown  by  the  conductor  of  the  car 
that  on  the  day  of  plaintiff's  Injury  the  cars 
going  out  to  the  circus  grounds  were  usual- 
ly crowded,  and  that  when  this  was  so  pas- 
sengers rode  on  the  bumpers,  and  that  he 
did  not  try  to  prevent  It,  but  would  take 
their  fares  and  warn  them  to  be  careful. 
In  deference  to  the  verdict,  we  conclude  that 
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on  tbe  day  In  qaestion  appellee  was  permit- 
ted by  appellant  to  ride  on  tlie  bumper  of 
the  crowded  car  upon  wbich  be  took  pas- 
sage, and  tbat  in  riding  tbere  as  be  did  he 
was  a  passenger,  and  entitled  to  the  care  and 
protection  due  by  a  common  carrier  to  its 
passengers.  When  the  car  on  which  ap- 
pellee was  riding  backed  into  the  car  behind 
it,  bis  leg  was  caught  between  the  bumpers 
and  so  badly  injured  as  to  require  amputa- 
tion. Tbe  car  was  backed  suddenly,  and 
appellee  did  not  know  that  it  was  to  be 
moTed  backward  until  It  was  in  motion,  and 
be  did  not  know  tliat  a  collision  with  an- 
other car  was  imminent  until  it  was  too 
late  to  avoid  injury.  While  it  was  safer 
to  ride  on  the  inside  of  a  car,  or  upon  the 
platform  or  steps,  the  bumper  was  not  an 
unsafe  place  to  ride  when  the  car  was  being 
operated  with  proper  care  in  the  usual  and 
ordinary  way;  nor  was  riding  there  obvious- 
ly dangerous.  There  was  also  a  conflict  in 
the  testimony  as  to  whether  appellee,  at  the 
time  of  and  just  before  tbe  injury,  was  in 
an  intoxicated  condition;  but,  in  support 
of  tbe  verdict,  we  find  tbat  be  was  not  in- 
toxicated. We  conclude  tbat  appellee's  in- 
Jury  was  tbe  result  of  negligence  of  appel- 
lant, and  tbat  be  was  not  guilty  of  contribu- 
tory negligence,  and  that  bis  injury  did  not 
result  from  any  risk  assumed  by  him  in 
riding  on  tbe  bumper. 

Plaintiff  in  his  petition  made  tbe  following 
allegations:  "First  That  on  or  about  the 
Ttb  day  of  November,  1006,  tbe  plaintiff  be- 
came a  passenger  on  one  of  tbe  defendant's 
cars  some  time  about  dark  in  tbe  evening, 
for.  the  purpose  of  going  out  on  Its  Calder 
avenue  line.  That  defendant's  car  was 
bound  for  the  circus  grounds,  where  a  circus 
was  giving,  or  going  to  give,  a  performance, 
and  tbat  said  car  was  very  crowded  with 
people,  and,  notwithstanding  the  crowded 
condition  of  said  car,  the  defendant  and  its 
agent  and  employes  in  charge  of  said  car 
would  stop  at  the  usual  places  and  permit 
and  Invite  other  passengers  to  board  same. 
That,  with  the  knowledge,  consent,  and  at 
the  invitation  of  tbe  defendant,  this  plaintiff 
got  on  one  of  the  cars  of  defendant,  as  above 
stated;  but,  on  account  of  its  crowded  con- 
dition, tbe  only  place  he  found  where  he 
could  ride  was  on  the  back  end  and  on  the 
outside  of  tbe  back  platform  of  said  car, 
where  be  could  stand  on  tbe  rim  around 
said  platform,  where  a  number  of  other  pas- 
sengers were  standing.  That  while  in  this 
position  the  car  passed  up  on  Calder  avenue 
en  route  to  the  circus  grounds.  That  when 
said  car  had  passed  over,  or  was  about  to 
pass  over  and  across.  Magnolia  avenue,  said 
car  was  stopped  by  defendant's  employes  in 
charge  of  the  same,  and  was  caused  by  the 
said  defendant's  employes  to  be  run  back- 
ward so  that  it  collided  with  one  of  de- 
fendant's cars,  which  was  following  along 
behind  it  That  plaintiff  believed,  and  had 
reason  to  believe,  tbat  tbe  cars  would  stop 


beiton  they  collided,  be,  as  defendant  knew, 
not  being  In  a  position  to  know  of  tbe  col- 
lision, and  the  collision  took  place  so  sud- 
denly that  plaintiff  was  unable  to  get  out  of 
tbe  way  quick  enough  to  avoid  being  caught 
between  the  cars,  so  that  his  leg  and  foot 
were  caught  between  tbe  two  cars  and  mash- 
ed and  crushed  so  that' It  was  necessary,  in 
order  to  save  bis  life,  tbat  bis  leg  be  am- 
putated. Second.  That  plaintiffs  injury  was 
caused  by  tbe  negligence  and  carelessness  of 
defendant  and  its  agents  and  employes,  la 
this,  to  wit :  In  cauedng  tbe  car  which  plain- 
tiff was  riding  on  to  move  backward  so  as  to 
collide  with  the  car  following  it,  knowing, 
as  defendant's  employes  did,  that  plaintiff 
and  others  were  riding  where  he  was,  and  in 
not  allowing  the  plaintiff  to  get  off  the  car  be- 
fore running  it  backward  into  the  other  car, 
and  in  not  giving  him  warning  In  time  to  dear 
himself  from  the  impact  caused  by  the  col- 
lision. Third.  Plaintiff  further  shows  that 
he  did  not  know  tbat  the  car  following  the 
one  on  which  he  was  a  passenger  was  ap- 
proaching or  was  coming  close  enough  for  a 
collision  until  just  before  tbe  cars  collided, 
for,  be  says,  tbere  were  other  passengers 
crowded  on  the  rim  or  railing  around  the 
platform  where  be  was,  and  prevented  bim 
from  seeing  behind  him,  all  of  which  was 
known  to  defendant's  agents,  or  could  have 
been  known  by  tbe  exercise  of  reasonable 
care,  and  he  did  not  know  or  have  warning 
of  the  coming  together  of  the  said  cars  until 
there  begun  a  general  scramble  on  tbe  part 
of  the  other  passengers  crowding  around  and 
over  him  to  get  out  of  the  way,  and  he  did 
attempt  to  get  out  of  the  way  as  soon  as  be 
had  any  intimation  tbat  there  was  likelihood 
of  a  collision;  but  by  the  utmost  effort  he 
was  not  able  to  clear  himself  in  time,  so 
that  he  was  hurt  seriously  on  account  of  the 
negligence  and  carelessness,  as  aforesaid,  of 
the  defendant,  while  he  himself  was  in  the 
exercise  of  due  care,  and  while  occupying  a 
place  of  Safety,  where  he  would  have  re- 
mained unharmed,  except  for  the  negligence 
of  the  defendant,  as  aforesaid." 

A  general  demurrer  was  urged  to  tbe  peti- 
tion and  overruled,  and  this  ruling  of  tbe 
court  I9  made  tbe  basis  of  appellant's  first 
assignment  of  error.  The  assignment  Is 
without  merit  There  were  no  allegations  In 
the  petition  wbich,  in  legal  effect,  showed 
prima  fade  negligence  upon  tbe  part  of  ap- 
pellee as  a  matter  of  law,  nor  from  which  it 
can  be  said  tbat  bis  injuries  resulted  from 
risks  which  be  assumed  In  riding  where  he 
did.  On  tbe  other  hand,  the  petition  ex- 
pressly negatives  such  negligence  and  as- 
sumption of  risk.  The  assignment  is  over- 
ruled. 

The  eighth  assignment  of  error  complains 
of  the  third  paragraph  of  the  court's  general 
charge,  wbich  is  as  follows:  "If  you  shall 
believe,  from  a  preponderance  of  the  evi- 
dence before  you,  that  on  or  about  the  7th 
day  of  November,  1906,  tbe  plaintiff.  J.  U 
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Happ,  was  a  passenger  upon  one  of  the  de- 
fendant's street  cars  in  the  dty  of  Beau- 
mont, and  you  further  believe  from  the  evi- 
dence that,  when  sncb  car  approached  the 
crossing  of  Calder  and  Magnolia  streets  In 
said  city,  the  same  was  caused  by  the  de- 
fendant's agents  or  employes  In  charge  of 
Bucb  car  to  be  stopped,  and  thereupon  an- 
other car  of  d^endant's  said  Calder  line  ap- 
proached from  the  rear  of  the  car  on  which 
plaintiff  was  riding,  and  came  up  In  close 
proximity  to  plaintiff's  said  car,  and  that 
thereupon  the  defendant's  manager,  F.  3. 
Duffy,  was  present  and  caused  the  car  on 
which  plaintiff  was  riding  to  be  backed  and 
come  in  contact  with  said  car,  which  had 
approached  from  the  rear,  and  at  the  time 
the  said  F.  J.  Duffy  did  so  he  knew  that  the 
plaintiff  or  other  persons  were  standing  on 
the  bumper  or  the  rear  end  of  said  car, 
which  he  (the  said  Duffy)  caused  to  be  back- 
ed, as  aforesaid;  and  If  you  further  believe 
from  the  evidence  that  said  car  was  caused 
to  be  backed  suddenly  and  to  come  in  con- 
tact with  said  car  from  the  rear  before 
plaintiff  bad  time  to  alight  from  said  posi- 
tion after  be  knew,  or  ought  to  have  known, 
that  said  car  would  be  so  backed;  and  If 
you  further  believe  from  the  evidence  that 
the  said  F.  J.  Duffy,  in  so  causing  said  car 
on  which  plaintiff  was  riding  to  be  so  backed 
in  the  manner  and  under  the  circumstances 
which  he  did,  failed  to  use  that  degree  of 
care  which  a  very  prudent  and  cautious  per- 
son would  have  used  under  the  same  or  simi- 
lar drcumstances,  and  that  plaintiff's  leg 
was  thereby  caught  between  said  cars  so 
caused  to  come  In  contact,  and  was  thereby 
Injured,  and  If  you  further  believe  from  the 
evidence  that  the  act  of  the  said  F.  J.  DuITy 
In  so  causing  said  cars  to  be  so  backed  and 
come  in  contact  with  said  car  from  the  rear 
was  the  proximate  cause  of  said  injury,  as 
above  defined— then  yon  are  Instructed  to 
return  a  verdict  In  favor  of  the  plaintiff,  un- 
less you  shall  find  in  favor  of  the  defendant 
ooder  other  Instructions  given  you." 

The  first  proposition  under  this  assignment 
Is  that  It  was  error  for  the  court  to  base  the 
charge  alone  upon  one  state  of  facts  as  pre- 
sented by  the  evidence,  when  there  are  other 
facts  in  evidence  presenting  another  theory 
and  making  up  a  part  of  the  defense  to  this 
suit.  Upon  this  proposition  appellant  con- 
tends that.  Inasmuch  as  there  was  evidence 
tending  to  prove  that  the  backward  movement 
of  the  car  upon  which  plaintiff  was  riding 
was  due  to  the  acts  of  the  appellant's  fore- 
man In  causing  the  motorman  to  back  the 
car,  whereby  the  collision  and  injury  oc- 
curred, and  Inasmuch  as  there  was  other 
evidence  tending  to  prove  that  the  backward 
movement  of  the  car  was  due  to  another  car 
In  front  of  it  backing  up  against  it  and 
knocking  It  back  such  a  distance  as  to  cause 
the  collision  and  Injury,  the  court  should 
not  bave  based  his  charge  upon  the  cause 
first  stated  without  also  charging  upon  tbe 


second,  ne  charge  was  correct  as  far  as 
It  went,  and  submitted  an  issue  raised  by 
the  pleadings  and  proof.  If  not  satisfied 
with  it,  appellant  should  have  requested  8 
charge  covering  the  point. 

By  Its  second  proposition  under  this  as- 
signment, appellant  contends  that,  as  the  evi- 
dence shows  that  appellee  at  the  time  be 
was  hurt  was  not  a  passenger,  that  part  of 
the  charge  which  imposed  upon  appellant 
the  necessity  of  proving  that  It  exercised  the 
degree  of  care  that  a  carrier  owes  to  pas- 
sengers was  erroneous.  Our  conclusion  of 
fact  that  the  appellee  was  shown  by  the  evi- 
dence to  have  been  a  passenger  disposes  of 
this  contention  adversely  to  appellant  Tbe 
assignment  cannot  be  sustained. 

The  tenth  assignment  complains  of  tbe  fol- 
lowing paragraph  of  the  court's  charge:  "But 
tbe  burden  of  proof  to  establish  contributory 
negligence,  as  pleaded  by  defendant,  rests 
upon  tbe  defendant;  but,  in  determining 
whether  defendant  had  discharged  such  bur- 
den, you  will  look  to  all  the  facts  and  cir- 
cumstances introduced  in  evidence  before 
you,  tegardless  of  whether  tbe  same  was  In- 
troduced by  tbe  plaintiff  or  the  defendant  or 
both."  Appellant  contends  that  tbe  vice  in 
this  charge  consists  in  the  statement  that  tbe 
Jury,  In  determining  whether  defendant  had 
"discharged  such  burden,"  should  look  to 
all  tbe  Evidence,  whether  introduced  by  ei- 
ther party,  or  both,  Instead  of  InstructiDg 
them  that  they  should  look  to  all  such  evi- 
dence in  determining  not  whether  defendant 
had  "discharged  the  burden,"  but  whether 
plaintiff  had  been  guilty  of  contributory  neg- 
ligence. We  think  the  legal  effect  of  the 
charge  as  given  is  not  materially  different 
from  the  charge  which  appellant  contends 
should  bave  been  given.  Certainly  tbe  Jury 
understood  from  it  that  they  had  the  right, 
in  determining  the  Issue  of  contributory  neg- 
ligence, to  look  to  all  the  evidence  adduced, 
and  were  not  limited  to  a  consideration  of 
that  only  which  was  offered  by  appellant. 
Tbe  charge  sufficiently  met  the  requirements 
of  the  law. 

But  If  we  are  mistaken  In  this,  then  we  hold 
that  the  charge  In  question,  ^hen  taken  in 
connection  with  other  portions  of  the  main 
charge  and  special  charges  given  at  the  re- 
quest of  defendant,  was  not  calculated  to 
mislead  the  Jury.  In  the  general  charge  the 
court  Instructed  the  Jury:  "Now,  If  you  shall 
believe  from  the  evidence  that  the  plaintiff. 
In  riding  and  being  upon  the  'bumper'  of 
defendant's  car,  where  he  was  at  the  time 
he  was  Injured,  was  guilty  of  'contributory 
negligence,'  as  above  defined,  In  other  words. 
If  yon  believe  from  the  evidence  that  am 
ordinarily  prudent  person  would  not  bave 
assumed  the  position  on  defendant's  car  tbat 
was  assumed  by  the  plaintiff,  tbat  is,  on  the 
'bumper*  of  said  car,  under  all  tbe  drcum- 
stances existing  at  tbe  time  be  did  so,  tben 
I  Instruct  you  tbat  tbe  plaintiff  cannot  re- 
cover, even  though  you  shall  believe  tbat  tbe 
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defendant  was  guilty  of  negligence,  as  above 
anbmltted  for  your  consideration;  or  If  you 
shall  believe  from  the  evidence  that  at  the 
time  the  plaintiff  vfas  Injured  he  was  under 
the  influence  of  Intoxicating  liquor,  as  alleg- 
ed by  defendant,  to  the  extent  that  he  was 
thereby  deprived  of  the  capacity  to  use  care 
for  his  own  safety  and  protection  as  an 
OTdlnarlly  prudent  person,  if  sober,  would 
have  used  while  situated  as  plaintiff  was  at 
the  time,  and  that  but  for  such  intoxication 
the  plaintiff  would  never  have  been  injured, 
then  you  are.  Instructed  that  the  plaintiff  can- 
uot  recover;  or  If  you  shall  believe  from  the 
evidence  that,  before  or  at  the  time  that  the 
car  on  which  he  was  riding  was  caused  to 
be  backed  as  aforesaid,  the  defendant's  man- 
ager, F.  J.  Duffy,  warned  the  plaintiff,  and 
l)er8on8  on  the  'bumper'  of  said  car  at  said 
time,  °  to  get  off  of  said  car,  and  that  such 
warning  was  in  time  to  have  enabled  the 
plaintiff  to  heed  the  same  and  comply  there- 
with before  being  Injured  as  he  was,  and 
that  the  plaintiff  failed  to  heed  such  warn- 
ing, after  hearing  same,  then  yon  are  In- 
structed that  the  plaintiff  cannot  recover — 
because,  in  either  of  such  events,  the  plaintiff 
would  be  guilty  of  contributory  negligence 
which  would  bar  his  rpcovery,  even  if  you 
should  believe  that  the  defendant  was  guilty 
of  negligence  as  above  submitted  for  your 
consideration,  and  this  would  be  so,  although 
you  may  believe,  from  the  evidence,  that 
the  plaintiff  was  riding  upon  the  'bumper' 
with  the  knowledge  and  consent  of  the  de- 
fendant's conductor  In  charge  of  such  car 
and  had  paid  his  fare  as  a  passenger  there- 
on. You  are  further  Instructed  that  if  you 
shall  believe  from  the  evidence  that  the  posi- 
tion In  which  plaintiff  was  riding  at  the 
time  be  was  injured,  that  is  to  say,  the 
'bumper'  of  the  car  on  which  he  was  stand- 
ing, was  a  place  of  obvious  and  apparent  dan- 
ger for  a  passenger  on  a  street  car  to  ride 
while  such  cars  are  being  operated  in  the 
usual  and  natural  and  proper  way,  then  you 
are  instructed  that  the  plaintiff  cannot  re- 
cover, even  If  you  should  believe  from  the 
evidence  that  the  defendant's  conductor  in 
charge  of  said  car  knew  that  plaintiff  had 
assumed  such  position,  and  even  though  the 
said  conductor  permitted  plaintiff  to  re- 
main in  such  position  and  collected  bis  fare 
as  a  passenger  on  such  car;  and  this  would 
be  so  whether  or  not  there  was  room  Inside 
of  such  car  for  plaintiff  to  ride  at  the  time, 
and,  in  which  event,  if  you  so  find  the  facts 
to  be,  your  verdict  must  be  for  the  defend- 
ant." 

The  court  also  gave  defendant's  special 
charges  Nos.  7,  11,  and  13,  which  are  as 
follows: 

"(7)  You  are  charged  that  the  evidence 
shows  that  plaintiff  assumed  and  remained 
in  a  position  on  the  rear  bumper  of  the  car 
between  other  persons  standing  on  either 
side  of  him.  Now,  if  you  believe  from  the 
■evidence  that  the  presence  of  such  persons  on 


either  side  of  plaintiff  prevented  him  from 
seeing  the  approach  of  the  other  car,  and 
prevented  him  from  learning  the  danger  of 
the  collision  In  time  to  leave  his  place  on 
the  'bumper,'  or  that  the  presence  of  such 
persons  interfered  with  plaintiff's  leaving  the 
car  In  time,  and  that  In  assuming  this  posi- 
tion, and  remaining  there,  be  was  guilty  of 
contributory  negligence  which  was  the  prox- 
imate cause  of  the  injuries  (as  those  terms 
have  been  defined  in  other  instructions),  then 
you  will  find  for  defendant,  notwithstand- 
ing you  may  believe  from  the  evidence  that 
the  defendant  was  guilty  of  negligence  on 
its  part." 

"(11)  At  the  request  of  the  defendant,  you 
are  instructed  that  it  was  the  duty  of  the 
plaintiff,  Happ,  to  use  ordinary  care  in  keep- 
ing a  lookout  for  danger  and  accidents,  tak- 
ing into  consideration  bis  position  on  the 
rear  bumper  or  buffer  of  defendant's  street 
car,  and  if  you  believe  that  the  plaintUT 
could  have,  by  the  use  of  ordinary  care,  seen 
the  car  behind  him  In  time  to  have  removed 
to  a  place  of  safety  and  have  averted  the 
accident,  you  will  find  for  the  defendant" 

"(13)  It  was  plaintlfTs  duty  to  exercise 
orlinary  care,  as  defined  in  the  main  charge, 
for  his  own  safety,  and  the  fatlnre  to  use 
such  care  will  bar  a  recovery  where  It  is  the 
proximate  cause  of  the  Injury.  Yon  are  fur- 
ther instructed  that  voluntary  Intoxication 
is  not  an  excuse  for  the  failure  to  use  ordi- 
nary care.  Therefore,  If  you  believe  from 
the  erideucft  that  plaintiff  was  under  the 
influence  of  Intoxicants  at  the  time  he  was 
injured,  so  that  he  did  not  and  could  not 
heed  the  warning  given  him,  if  any,  or  did 
not  and  could  not  realize  the  danger  to  which 
be  was  exposed  by  the  iKicklug  of  the  car, 
and  that  in  either  of  these  respects  he  was 
negligent,  and  that  such  negligence,  if  any, 
contributed  to  the  injury  as  a  proximate 
cause  thereof,  you  will  find  for  defendant, 
ntowithstandlng  you  may  also  believe  that 
the  defendant  was  guilty  of  negligence." 
Railway  Co.  v.  Howard,  96  Tex.  582,  75  S. 
W.  805 ;  Railway  Co.  v.  Anglln,  09  Tex.  354, 
89  S.  W.  960,  2  li.  R.  A.  (N.  S.)  386;  Rail- 
way Co.  V,  Groves,  44  Tex.  Civ.  App.  03,  97 
8.  W.  1085. 

By  its  second  proposition  under  this  as- 
signment, appellant  contends  that  the  peti- 
tion and  evidence  established  prima  facie 
contributory  negligence  on  the  part  of  ap- 
pellee, and,  under  the  circumstances,  it  was 
error  for  the  court  to  place  the  burden  of 
proving  contributory  negligence  upon  appel- 
lant. Our  conclusion  of  fact  disposes  pf  this 
proposition  adversely  to  appellant's  conten- 
tion. At  moat,  the  evidence  only  raised  the 
issue  of  contributory  negligence,  and,  de- 
fendant having  pleaded  this  issue  as  a  de- 
fense, the  burden  was  ui)ou  it  to  prove  it, 
and  the  court  properly  so  instructed  the  jury. 
I  Railway  Co.  v.  Shieder,  88  Tex.  162,  30  & 
,  W.  902.  28  L.  R.  A.  538;  Railway  Co.  T.  An- 
I  gliu,  99  Tex.  335,  89  S.  W.  966,  2  U  B.  A. 
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(N.  S.)  386.    The  asBlgniuent  Is  overruled. 

There  la  no  merit  In  the  conteutlon  that 
the  special  charge  requested  by  the  plaintiff 
and  glTen  by  the  court,  on  the  Issue  of  as^ 
sumed  risk,  Is  contradictory  and  conflicting 
with  the  main  charge,  and  misleading  and 
confusing,  as  complained  of  In  appellant's 
eleroith  assignment  The  special  charge  em- 
bodied the  law  as  applicable  to  the  facts, 
and  the  assignment  and  the  several  proposi- 
tions thereunder  are  overruled. 

Appellant's  twelfth,  thirteenth,  fourteenth, 
flfteeuth,  nineteenth,  twentieth,  twenty-sec- 
ond, twenty-third,  twenty-fourth,  twenty- 
seventh,  and  twenty-eighth  assignments, 
with  their  propositions,  are  not  followed  by 
any  statements  sufifclent  to  explain  and  sup- 
port the  propositions,  as  required  by  rule  31 
(67  S.  W.  xvi),  and  are  not  therefore  entitled 
to  consideration.  However,  we  have  exam- 
ined the  assignments,  and  have  concluded 
that,  were  we  required  to  pass  upon  them, 
we  would  hold  that  no  reversible  error  is 
pointed  out  in  any  of  them. 

There  was  no  error  in  refusing  to  instruct 
the  Jury  as  requested  by  appellant  In  Its  sev- 
enteenth special  charge.  By  it  appellant 
sought  to  have  the  Jury  instructed  that  the 
bumper  of  a  car  was  a  dangerous  place  for 
persons  to  attempt  to  ride,  and  that  plaintiff 
assumed  the  rislc  of  danger  of  such  position 
when  he  attempted  to  ride  upon  the  bumper 
of  the  car  in  question,  although  he  was 
there  by  invitation  of  the  defendant.  The 
evidence  did  not  disclose  that  the  bumper 
was  a  place  of  obvious  and  certain  danger  in 
any  event;  but,  on  the  contrary,  was  suffi- 
cient to  authorize  a  finding  that  it  was  not 
a  place  of  danger  in  the  ordinary  and  proper 
operation  of  the  car.  The  issue  was  prop- 
erly submitted  to  the  Jury  by  the  court  in 
its  charge.    The  assignment  is  overruled. 

The  twenty-sixth  assignment,  complaining 
that  the  verdict  and  Judgnient  are  contrary 
to  the  law  and  the  evidence,  in  that  plain- 
tiff's own  testimony  showed  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  is  liUewlse  without  merit,  and  Is 
overruled. 

Our  findings  of  fact  dispose  of  appellant's 
thirtieth,  thirty-first,  thirty-second,  and  thir- 
ty-third assignments  of  error,  which  com- 
plain of  the  action  of  the  trial  court  in  over- 
ruling Its  motion  for  a  new  trial  for  the  sev- 
eral reasons  stated  In  the  assignments  and 
propositions,  adversely  to  appellant's  conten- 
tion, and  they  are  severally  overruled. 

The  other  assignments  presented  for  a  re- 
versal, which  have  not  been  specifically  al- 
luded to,  have  been  examined  by  us,  and 
we  are  of  the  opinion  that  no  reversible  er- 
ror has  been  shown  in  any  of  them. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  aflirmed,  and 
it  has  been  so  ordered. 

Affirmed. 


BEAUMONT  TRACTION  CO.  v.  STATE. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  20, 
1009.) 

1.  Masteb  and  Sebvant  (i  14*)— Statutobt 
Reoulations  — Vestibule  on  Cabs  — Con- 
STBUCTION- Penal  Statute. 

AcU  28th  Leg.  p.  178,  c.  112,  f  1,  approved 
April  3,  1903,  making  it  unlawful  for  any  elec- 
tric railway  corporation  to  permit  the  operation 
of  cars  during  certain  months  unless  the  for- 
ward end  is  screened  for  the  protection'  of  motor- 
men,  is  a  penal  statute  and  will  not  l>e'extended 
beyond  the  plain  import  of  its  terms. 

[Ejd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  14.*] 

2.  Constitutional  Law  (|  210*)  —  Equal 
Pbotection  of  Law— Pebsons  Entitled— 
CoHPOBATiONS— "Person." 

The  word  "person,"'  as  used  in  Const.  Tex. 
art  1,  f  3,  and  Const.  U.  S.  Amend.  14,  {  1, 
prohibitmg  states  from  denying  to  any  person 
the  equal  protection  of  the  law.  Includes  cor- 
porations. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g  680;  Dec.  Dig.  §  210.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  6,  pp.  5322-5335 ;    vol.  8,  p.  7752.] 

3.  Constitutional  Law  (§  241*)  —  Equal 
Pbotection  of  Law— Statutes  Applicable 
to  cobpobations. 

Acts  28th  Leg.  p.  178,  c.  112,  §  1,  approved 
April  3,  1903,  making  it  unlawful  for  any  cor- 
poration or  receiver  operating  any  electric  street 
railway  to  require  or  permit  the  operation  of 
cars  during^  certain  months  unless  the  forward 
end  is  provided  with  a  screen  for  the  protection 
of  motormen,  being  applicable  only  to  crapora- 
tions,  and  not  to  natural  persons,  joint-stock 
companies,  etc.,  operating  electric  railroads,  con- 
travenes Const  Tex.  art  1,  |  3,  and  Const.  U. 
S.  Amend.  14,  |  1,  prohibiting  the  states  from 
denying  to  any  person  the  equal  protection  of 
the  law. 

(Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  700,  701;  Dec  Dig.  g 
241.*] 

4.  Masteb  and  Servant  (g  14*) — Screens  on' 
Street  Cars— Protection  of  Employes. 

Acts  28th  Leg.  p.  178,  c.  112,  g  1,  approved 
April  3,  1903,  making  it  unlawful  for  any  cor- 
poration, etc.,  operating  electric  railways  to  per- 
mit the  operation  of  its  cars  during  certain  win- 
ter months  unless  the  forward  end  be  provided 
with  a  screen  for  the  protection  of  motormen 
from  wind,  etc.  is  valid  as  a  xMllce  regulation, 
if  otherwise  valid. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  g  14.*] 

5.  Constitutional  Law  (g  211*)  —  Equal 
Pbotection  of  Law. 

Const  Tex.  art  1.  g  3,  and  Const.  U.  S. 
Amend.  14,  g  1,  prohibiting  the  states  from  deny- 
ing to  any  person  the  equal  protection  of  the 
law,  do  not  prohibit  the  imposition  of  burdens 
upon  one  class  of  persons  which  are  not  im- 
posed upon  all  classes,  but  only  require  that  the 
law  operate  equally  upon  all  persons  in  similar 
circumstances,  and  that  the  burdens  rest  im- 
partially upon  all  members  of  a  class. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  g  211.*] 

6.  Street  Railroads  (g  1*)— -RiGTrr  to  Oper- 
ate Railroad— Natural  Person. 

A  natural  person,  a  firm,  or  a  joint-stock 
association  can  engage  in  the  business  of  opera- 
ting an  electric  street  railway  as  well  as  a 
corporation. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  g  1 ;   Dec.  Dig.  g  1.*] 


•Far  otlutr  cues  sea  sun*  topic  and  section  NUMBER  in  D«c.  ft  Am.  Digs.  1907  to  data,  A  Reporter  Indaxas 


Digitized  by 


Google 


G16 


122  SOUTHWESTERN  REPORTES. 


(Tex. 


7.  Evidence  (|  20*)  —  Judicial  Notice  — 
Facts  of  Common  Knowledge  —  Owneb- 
suip  or  Stbeet  Railboadb. 

Though  it  is  a  matter  of  common  knowledge 
that  the  business  of  operating  electric  street 
railways  is  generally  carried  on  by  corpoiations, 
it  cannot  be  judicially  known  that  no  others 
than  corporations  are  carrying  on  such  business 
in  the  state. 

[Ed.  Kote.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  24;   Dec.  Dig.  S  20.*] 

8.  Masteb  and  Sebvant  (§  14*)— Statute  Re- 

qUIBINO    SCBEENS    ON    STBEET   CABS— VALIO- 

ITT— Certainty. 

Acts  28th  Leg.  p.  178,  c.  112,  |  1,  approved 
April  3,  1903,  makes  it  unlawful  for  any  cor- 
poration, etc.,  operating  an  electric  street  rail- 
way to  permit  the  operation  of  cars  without 
providing  screens  for  the  protection  of  motor- 
men,  and  section  2  makes  any  corporation  vio- 
lating the  act  liable  to  the  state  for  a  certain 
penalty  tor  each  offense.  Held,  that  the  stat- 
ute was  80  uncertain  as  to  what  should  consti- 
tute an  offense  thereunder,  whether  each  trip  of 
each  car  or  each  day's  operation,  that  it  could 
not  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  14.*) 

9.  Statutes  (8  47*)— Validity— Cebtaintt. 

Courts  should  not  make  a  mere  guess  at 
the  legislative  intention  in  order  to  uphold  and 
enforce  a  statute,  where  it  is  so  uncertain  as  not 
to  be  susceptible  of  reasonable  interpretation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  I  47 ;   Dec.  Dig.  i  47.*] 

Appeal  from  District  Court,  Jefferson 
Comity;  W.  H.  Pojie,  Judge. 

Action  by  the  State  of  Texas  against  the 
Beaumont  Traction  CoBpany.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  judgment  rendered  for  defend- 
ant. 

Crook,  Lord  &  Lewhon,  for  appellant. 

REESE,  J.  This  is  a  suit  instituted  by 
the  county  attorney  of  Jefferson  county,  In 
the  name  of  the  state  of  Texas,  against  the 
Beaumont  Traction  Company,  a  corporation 
engaged  in  operating  a  line  of  electric  street 
railway  In  the  city  of  Beaumont,  to  recover 
penalties  In  the  sum  of  $2,000  for  violation 
of  the  provisions  of  section  1,  c.  112,  p.  178, 
Acts  28th  Leg.,  approved  April  3,  1903,  mak- 
ing it  unlawful  for  any  corporation  or  re- 
ceiver operating  a  line  of  electric  railway 
to  require  or  permit  (with  certain  exceptions 
named  In  the  act)  the  operation  upon  Its 
line  of  any  electric  car,  during  the  period 
beginning  November  15th  and  ending' March 
15th  of  each  year,  unless  the  forward  end  be 
provided  with  a  screen  or  vestibule  for  the 
protection  of  the  motorman  from  wind  and 
storm.  A  trial  without  assistance  of  a  Jury 
resulted  in  a  judgment  against  defendant  for 
$100,  from  which  this  appeal  is  prosecuted. 

By  appropriate  pleadings  in  the  trial  court, 
and  asBlgnmeuts  of  error  here,  the  question 
of  the  validity  of  the  statute  referred  to  is 
presented.  Appellant's  contention  is  that 
the  provisions  of  the  act  are  in  violation  of 
article  1,  i  3,  of  the  Constitution  of  this  state 
and  of  section  1  of  the  fourteenth  amend- 


ment of  the  Constitution  of  the  United 
States,  providing  that  the  state  shall  not  de- 
ny to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws.  The  ground 
of  the  objection  urged  by  appellant  is  that 
the  statute  in  question  Imposes  duties  and 
restrictions  upon  corporations  operating  elec- 
tric street  cars  that  are  not  required  of  per- 
sons (not  corporations),  firms,  or  associations 
of  such  parsons,  engaged  in  the  same  busi- 
ness. The  act  in  question  Is  a  penal  stat- 
ute, and,  according  to  the  well-settled  rule 
of  construction  of  such  statutes,  most  be 
strictly  construed  according  to  t)ie  plain  im- 
port of  the  terms  thereof.  It  is  well  settled 
that  a  corporation  is  a  "person"  within  the 
meaning  of  section  3,  art  1,  of  the  Constitu- 
tion of  this  state  and  of  section  1  of  the 
fourteenth  amendment  of  the  Constitution 
of  the  United  States.  G.,  C.  &  S.  F.  Ry.  Co. 
r.  Ellis,  165  U.  S.  154,  17  Sup.  Ct.  255,  41  L. 
Ed.  660.  Looking  to  the  terms  of  the  act  In 
question,  we  think  it  clear  that  it  must  be 
limited  in  its  application  to  "corporations"; 
that  is,  to  associations  of  persons  operating 
imder  a  charter  from  the  state,  and  that, 
according  to  the  plain  import  of  the  terms 
used,  natural  persons,  and  partnerships,  ei- 
ther of  the  ordinary  kind  or  composed  of 
persons  associated  together  as  Joint-stock  as- 
sociations, do  not  come  under  the  provisions 
of  the  act.  The  restrictions  imposed  by  the 
act  upon  the  business  of  operating  a  line  of 
electric  street  railway  do  not  apply  to  such 
business  if  carried  on  by  natural  persons, 
firms,  or  associations.  Such  would  necessa- 
rily be  the  construction  of  the  act  without  in- 
volving the  doctrine  of  strict  construction 
of  penal  statutes,  but  that,  under  such  prin- 
ciple, it  must  be  so  construed,  is  beyond 
question. 

We  think  it  cannot  reasonably  be  ques- 
tioned that  the  restrictions  upon  the  busi- 
ness of  operating  electric  cars  imposed  by 
the  act  are  entirely  proper  and  well  within 
the  recognized  police  power  of  the  state, 
and  would  not  be  subject  to  the  constitution- 
al objection  that  any  person  is  thereby  de- 
prived of  the  equal  protection  of  the  low 
guaranteed  by  the  federal  Constitution  or 
that  equity  of  legal  rights  protected  by  the 
Constitution  of  this  state,  if  the  act  operated 
equally  upon  all  engaged  In  such  business; 
but  to  single  out  corporations  engaged  In 
such  business  and  impose  upon  them,  as  a 
class,  restrictions  from  which  all  persons  or 
associations  of  persons  other  than  corpora- 
tions, engaged  in  the  same  business,  under 
the  same  conditions,  are  exempt,  is  a  viola- 
tion of  the  provisions  of  both  the  fourteenth 
amendment  of  the  federal  Constitution  and 
of  article  1,  §  3,  of  the  Constitution  of  this 
state.  A  classification  of  corporations  en- 
gaged in  this  business,  resting  alone  upon 
the  amount  of  theh:  capital  stock,  could  be 
Just  as  logically  sustained,  and  would  have 
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qnlte  as  Buch  relation  to  the  subject-matter 
of  the  act  in  question  as  the  classlflcation 
-which  the  Legislature  has  in  fact  made. 
The  constitutional  provisions  referred  to  do 
not  require  that  no  burdens  shall  be  impos- 
ed upon  one  class  of  persons  that  are  not 
Imposed  upon  all  classes,  but  only  that  audu 
burdens  so  Imposed  "shall  be  applied  im- 
partially to  all  constituents  of  a  class,  so 
that  the  law  shall  operate  equally  and  uni- 
formly upon  all  persons  in  similar  circum- 
stances." Kentucky  E.  R.  Tax  Cases,  115  U. 
S.  S21,  6  Sup.  Ot  57,  29  L.  Ed.  414;  Barbler 
T.  Connolly,  118  U.  S.  27,  5  Sup.  Ot.  S57,  28 
L.  Ed.  923;  Soon  Hlng  v.  Crowley,  113  U. 
S.  703,  5  Sup.  Ot.  730,  28  L.  Bd.  1145;  RaU- 
road  Oo.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct. 
1161,  82  li.  BJd.  107;  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Ellis,  166  U.  S.  150,  17  Sup.  Ct  256,  41  L.  Bd. 
666;  Juniata  Limestone  Co.  t.  Fagley,  187 
Pa,  193,  40  Atl.  977,  42  L.  R.  A.  442,  67 
Am.  St  Rep.  579.  This  claim  of  equality  be- 
fore the  law  protects  not  only  natural  per- 
sons, but  also  artificial  persons  called  "cor- 
porations," who  are  regarded  as  persons  un- 
der it.    Railway  Co.  v.  Ellis,  supra. 

It  Is  not  necessary  to  multiply  authorities 
upon  the  general  question  here  involyed. 
Is  It  an  answer  to  the  objection  here  urged 
to  the  act  in  question  that  the  Legislature 
acts  upon  existing  or  probable,  and  not  upon 
concciTable,  conditions,  and  that  the  opera- 
tion of  electric  street  railways  by  any  per- 
son except  a  corporation  is  not  an  existing 
condition;  no  other  person  being  in  fact  so 
engaged  In  this  state?  If  under  the  opera- 
tion of  our  law  no  person  other  than  a  cor- 
poration conid  engage  In  such  business,  pass- 
ing by  the  question  of  the  constitutionality 
of  any  law  Imposing  such  limitations  upon 
the  rights  of  persons  generally,  it  might  be 
said  that  the  act  in  question  applied  equal- 
ly, In  fact,  to  all  persons  engaged  in  that 
business,  and  therefore  did  not  operate  to 
deprive  such  corporations  of  the  equal  pro- 
tection of  the  law;  but  we  know  of  nothing 
in  the  law,  nor  in  the  character  of  the  busi- 
ness, that  would  prevent  any  person  or  as- 
sociation of  persons,  such  as  a  firm  or  a 
joint-stock  association,  from  engaging  In  the 
business.  Such  Joint-stock  association  would 
not  be  a  "corporation''  within  the  meaning 
of  that  term  as  used  In  this  act.  Allen  v. 
Long,  80  Tex.  265,  16  S.  W.  43,  26  Am.  St. 
Rep.  735.  There  Is  nothing  either  In  the 
law  or  the  character  of  the  business  to  pre- 
vent other  persons  from  engaging  therein, 
and  while  it  may  possibly  be  a  fact,  of 
which  we  may  take  Judicial  notice,  that  the 
business  of  operating  electric  street  railways 
is  generally  carried  on  by  corporations,  we 
cannot  we  think,  take  Judicial  notice  of  the 
fact.  If  It  be  a  fact,  that  no  other  persons 
than  corporations  are  so  engaged  In  this 
state,  and,  no  matter  what  may  be  the  pres- 
ent condition  In  this  regard.  It  could  not  af- 
fect our  Judgment,  if  in  fact  there  existed 
no  reason,  in  the  law  nor  In  the  character 


of  the  business,  that  would  prevent  other 
persons  from  engaging  In  the  business  when- 
ever they  should  see  fit  to  do  so.  We  con- 
clude our  opinion  upon  this  question  by  the 
following  quotation  from  the  opinion  of  the 
Supreme  Curt  of  the  United  States  In  G.,  C. 
&  S.  F.  Ry.  Oo.  V.  Ellis,  supra:  "While  good 
faith  and  a  knowledge  of  existing  condi- 
tions on  the  part  of  a  Legislature  are  to  be 
presumed,  yet  to  carry  that  presumption  to 
the  extent  of  always  holding  that  there 
must  be  some  undisclosed  and  unknown  rea- 
son for  subjecting  certain  Individuals  or  cor- 
porations to  hostile  and  discriminating  leg- 
islation is  to  make  the  protecting  clauses  of 
the  fourteenth  amendment  a  m^e  rope  of 
sand.  In  no  manner  restraining  state  action." 
Our  conclusion  Is  that  the  act  in  question  is 
unconstitutional,  and  that  the  penalties  Im- 
posed thereon  cannot  be  enforced. 

If  we  consider  only  the  language  of  the 
opinion  of  the  Court  of  Civil  Appeals  of  the 
Fourth  District  in  Beaumont  Traction  Oo. 
V.  State,  46  Tex.  Ov.  App.  676,  103  S.  W. 
238,  it  would  seem  that  this  opinion  is  In 
conflict  with  the  opinion  of  that  court.  It 
does  not  appear,  however,  from  the  opinion, 
that  the  question  here  decided  was  before 
the  court  in  that  case.  Upon  what  grounds 
the  constitutionality  of  the  act  was  chal- 
lenged does  not  appear  from  the  very  meager 
opinion.  The  court  refers  to  the  case  of 
State  V.  Whitaker,  160  Mo.  59,  60  8.  W.  1063, 
which  the  court  says  "Involves  the  construc- 
tion of  a  similar  statute,  and  decides,  as  we 
have,  the  questions  involved  in  this  case  aft- 
er fully  discussing  them."  If  this  be  true, 
then  neither  of  the  questions  here  Involved 
were  decided  In  the  case  referred  to.  The 
statute  under  discussion  in  the  Whitaker 
Case,  supra,  applied  by  its  terms  to  "persons, 
associations  and  corporations  owning  or  op- 
erating street  cars,"  and,  as  to  the  penalty, 
imposed  a  fine  of  from  $26  to  $100  for  every 
day  that  an  electric  street  car  Is  operated 
during  the  winter  time  without  the  screens 
for  protection  of  the  motorman.  It  will  be 
seen  that  the  objections  here  made  to  the  act 
In  question  could  not  have  been  urged  In  the 
Missouri  statute,  and  a  reading  of  the  opin- 
ion In  that  case  shows  that  Its  constitution- 
ality was  attacked  upon  quite  other  grounds 
than  those  here  urged.  We  must  conclude 
therefore  that  the  questions  here  presented 
were  not  decided  by  the  Court  of  Civil  Ap- 
peals of  the  Fourth  District  In  the  case  re- 
ferred to,  and  that  our  opinion  In  no  way 
conflicts  therewith. 

The  further  objection  is  made  to  the  act 
that  in  the  matter  of  penalties  Imposed  the 
act  cannot  be  enforced  on  account  of  the 
doubt  and  uncertainty,  arising  from  the  lan- 
guage of  the  act,  as  to  what  constitutes  an 
offense  rendering  appellant  liable  to  such 
penalty.  Section  1  of  the  act  provides  that 
"It  shall  be  unlawful  for  any  corporation  or 
receiver  operating  a  line  of  electric  street 
railway  In  the  state  of  Texas  to  requhre  or 
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permit  tbe  operation  upon  Its  lines  of  any 
electric  cars,"  etc.  Section  2  provides  that 
"any  corporation  •  *  *  who  shall  vio- 
late any  of  the  provisions  of  this  act  shall 
be  liable  to  the  state  of  Texas  for  a  penalty 
of  not  less  than  $100.00  nor  more  than  $1,- 
000.00  for  each  offense."  We  must  confess 
that  we  feel  like  we  are  groping  In  the  daric 
when  we  endeavor  to  determine  what  shall 
constitute  "each  offense"  for  which  a  sep- 
arate penalty  is  imposed.  Shall  it  t>e  each 
trip  of  each  car,  or  each  day's  operation,  or 
may  tbe  officers  of  the  state  malce  as  many 
or  few  offenses  as  they  may  choose,  to  be 
determined  by  tbe  frequency  of  suits  filed 
for  the  recovery  of  such  penalties?  Courts 
ought  not  to  be  required  to  make  a  blind 
guess  at  the  Intention  of  the  Legislature, 
which  would  be  merely  "to  allow  conjectural 
interpretation  to  usurp  the  place  of  Judicial 
exposition."  Sutb.  Stat  Cons.  S  261:  M.,  K. 
&  T.  Ry.  Co.  v.  State,  100  Tex.  420.  100  S. 
W.  766;  L.  &  N.  Ry.  Co.  v.  Com.  (C-  O.)  19 
Fed.  679;  Crow  v,  Westside  St  Ry.  Co.,  146 
Mo.  155,  47  S.  W.  969.  We  are  inclined  to 
the  opinion  that  this  objection  to  the  act 
ought  also  to  be  sustained. 

The  general  demurrer  to  the  petition 
should  have  been  sustained.  This  disposes 
of  the  case. 

The  judgment  of  the  trial  coUrt  Is  revers- 
ed, and  judgment  here  rendered  for  appe- 
lant 

Reversed  and  rendered. 


BEAUMONT  TRACTION  CO.  v.  STATE. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  20, 
1909.) 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;   W.  H.  Pope,  Judge. 

Action  by  the  State  of  Texas  against  the 
Beaumont  Traction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed, 
and  judgment  rendered  for  defendant. 

Crook,  Lord  &  Lawhon,  for  appellant. 

REESE,  J.  This  case  is  identical,  so  far  as 
concerns  tbe  questions  involved,  as  cause  No. 
.5,165,  having  the  same  style,  this  day  decided, 
122  S.  W.  615.  The  facts  are  tbe  same,  except 
tliat  a  penalty  of  $100  was  recovered  for  viola- 
tion of  tbe  act  of  the  Legislature,  referred  to  in 
the  opinion  in  that  case,  upon  another  occa- 
sion. For  the  reasons  stated  in  the  opinion  in 
that  case,  tbe  judgment  of  the  district  court  is 
reversed,  and  judgment  rendered  for  appellant. 

Reversed  and  rendered. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

McDONALD.t 

(Court  of  Civil   Appeals  of  Texas.     Nov.   12, 

1909.     Rehearing  Denied  Dec.  8,  1909.) 

Teleobaphs  and  Teuephones  (i  38*)— Delat 

IN  Deliveby  or  Messages — Li.abilitt. 

Where,   in   an  action   against  a   telegraph 

rompany  for  negligently  delaying  tbe  delivery  of 

a  message  requesting  a  postponement  of  tbe  fu- 


neral of  the  father  of  the  sender,  there  was  evi- 
dence that  tbe  funeral  could  and  would  have 
been  postponed  bad  tbe  message  lieen  promptly 
delivered,  the  sender  could  recover  damages  as 
against  tbe  objection  that  those  in  charge  of  the 
funeral  knew  that  it  was  impossible  _  for  him 
under  tbe  circumstances  to  arrive  until  several 
hours  after  tbe  funeral. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent^  Dig.  $  33 ;    Dec.  Dig.  S 

sa*] 

Appeal  from  District  Court,  Grimes  C!oua- 
ty;    S.  W.  Dean,  Judge. 

Action  by  W.  L.  McDonald  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

See  42  Tex.  «▼.  App.  229,  95  S.  W.  691. 

N.  L.  Lindsley,  J.  W.  Lewis,  and  Dean, 
Humphrey  &  Powell,  for  appellant.  Gordon 
Boone,  John  M.  King,  and  Geo.  D.  Neal,  for 
appellee. 

JAMES,  C.  J.  This  action  Is  based  on 
this  telegram :  "Logansport,  La.,  Mar.  13, 
1903.  Judge  J.  6.  McDonald,  via  Navasota, 
Anderson,  Texas.  Missed  connection;  post- 
pone funeral  until  to-morrow ;  will .  arrive 
to-nigbt  midnight  Rush.  W.  L.  McDon- 
ald." The  petition  alleged  that  at  the  time 
the  message  was  delivered  to  defendant's 
agent,  plaintiff  informed  him  that  the  fu- 
neral the  telegram  referred  to  was  that  of 
his  father ;  that  he  paid  the  agent  for  trans- 
mitting it  to  Navasota,  and  for  tbe  telephone 
charges  from  there  to  Anderson  where  his 
father  died ;  that  defendant  failed  to  trans- 
mit the  message  via  Navasota  to  Anderson 
as  aforesaid;  that,  if  it  had  been  promptly 
transmitted  and  delivered,  the  burial,  which 
took  place  at  3  p.  m.  of- March  13th,  could 
and  would  have  been  postponed  until  March 
14th,  when  he  could  and  would  have  been 
present,  etc.,  but  by  reason  of  said  failure 
to  transmit  same  plaintiff  was  deprived  of 
being  at  the  funeral  and  burial,  and  of  see- 
ing his  father  before  he  was  buried,  by  rea- 
son of  which  he  has  'suffered  great  mental 
distress,  etc.  The  answer  was  a  general  de- 
nial, also :  (1)  That  at  the  time  the  message 
was  delivered  at  Logansport  defendant's 
lines  and  appliances  were  disabled,  blown 
down,  and  burnt  out  by  violent  winds,  rains, 
and  electrical  disturbances;  that  part  of  the 
lines  over  which  the  message  must  have 
gone  out  of  Logansport  remained  so,  without 
fault  of  defendant,  until  after  6  o'clock  p.  m. 
of  that  day,  which  was  as  soon  as  defend- 
ant could  restore  same  and  transmit  the 
message  In  the  exercise  of  reasonable  care 
and  diligence.  (2)  That  said  agent  advised 
plaintiff  that  the  message  could  not  be  then 
sent  for  the  above  reason,  and  requested  him 
to  withhold  It  and  send  It  from  some  polut 
on  his  route,  where  it  might  t>e  safely  and 
expeditiously  transmitted;  and,  when  said 
agent  received  the  message  at  Logansport. 
he  did  so  with  the  distinct  understanding 
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that  It  was  subject  to  such  delay  as  might 
arise  from  said  conditions.  (3)  That  the 
message  was  by  direction  and  agreement  of 
plaintiff  to  be  transmitted  to  defendant's  of- 
fice at  Plantersville,  Tex.,  and  from  thence 
by  telephone  to  Anderson,  and  that  the  tele- 
phone line  from  said  place  to  Anderson, 
which  was  not  in  defendant's  control,  was 
daring  the  whole  day  of  March  13th  down, 
and  communication  over  it  was  impossible, 
and  that,  if  defendant  had  been  able  to 
transmit  the  message  to  Plantersville,  Its 
agent  there  could^  not  have  possibly  com- 
municated It  to  Anderson  on  that  day.  (4) 
That  it  was  wholly  impracticable  for  said 
funeral  to  have  been  postponed  later  than 
3  p.  m.  of  the  13th,  at  which  time  It  was  im- 
iwssible  for  plaintiff  to  have  been  at  Ander- 
son.   The  verdict  was  for  plaintiff. 

The  only  proposition  advanced  by  a{^>el: 
lant  in  connection  with  its  flrst  and  second 
assignments  of  error,  which  proposition  is 
all  we  can  consider,  is  as  follows:  "The 
fact  that  the  funeral  of  plaintiff's  father 
took  place  In  his  absence  will  not  entitle  the 
plaintiff  to  recover  against  the  defendant  for 
a  delay  in  delivering  a  message  to  those  in 
charge  of  the  funeral  requesting  a  postpone- 
ment of  the  funeral,  where  those  in  charge 
knew  that  It  was  impossible  for  plaintiff  un- 
der any  circumstances  to  arrive  until  sev- 
eral hours  after  the  time  of  the  burial."  As 
there  was  testimony  showing  that  the  fu- 
neral could  and  would  have  been  postponed, 
we  see  no  force  In  the  proposition. 

In  reference  to  the  third  assignment,  we 
conclude  that  when  the  entire  charge  Is  read 
and  considered  the  error  in  a  certain  para- 
graph of  which  appellant  complains  does  not 
exist. 

The  fourth  and  fifth  assignments  are  over- 
ruled for  the  reason  that  we  find  testimony 
showing  that  defendant's  wires  were  dis- 
abled by  certain  electric  light  wires  having 
fallen  across  them.  The  proposition,  assert- 
ing the  contrary  of  this,  is  not  well  founded. 

The  sixth,  seventh,  and  eighth  assignments 
are  overruled,  for  we  find  there  was  evi- 
dence which  fairly  and  amply  supports  the 
verdict. 

Affirmed. 


JONES  et  al.  v.  WEAVER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  30, 
1909.    Rehearing  Denied  Nov.  24,  1909.) 

1.  Advebsb  Possession  (§  13*)— Sufficienct 

OF  Possession. 

Possession  to  vest  title  must  be  actual, 
continuing,  visible,  notorious,  distinct,  hostile, 
full,  and  open. 

[EM.  Note.— Eor  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S|  65-76;  Dec.  Dig.  |  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-236 ;   vol.  8,  p.  756a] 


2.  Advebse   Posbessiok  (|  31*)— Extent  of 
Title— Amount  of  Land. 

A  purchaser  of  160  acres,  forming  a  part  of 
a  survey,  from  one  baviuj;  no  title,  suDsenuently 
purchased  land  in  an  adjacent  survey.  He  cul- 
tivated 10  or  12  acres  of  land  in  the  ndjacent 
survey,  and  about  an  acre  on  the  160  acres. 
He  occupied  a  ho^se  on  the  land  between  the 
two  surveys,  the  larger  part  of  which  was  on  the 
160  acres.  Other  improvements,  consisting  of  a 
smokehouse  and  crib.  Were  on  the  160  acres. 
Held,  that  the  possession  of  the  purchaser  was 
not  so  visible  and  notorious  that  it  could,  be  no- 
tice to  the  owner,  and  could  ripen  into  title  to 
the  160  acres  by  adverse  possession. 

[E3d.  Note.— For  other  cases,  see  Adverse  Pos-- 
session.  Cent  Dig.  18  128-133 ;  Dec.  Dig.  }  31.*] 

3.  Adverse  Possession  fg  65*)— Elements. 

One  entering  and  holding  land  under  the  be- 
lief that  it  is  vacant  public  land,  with  the  inten- 
tion of  acquiring  title  from  the  state,  is  not 
holding  adversely  to  the  true  owner,  and  such 
possession  will  not  entitle  the  possessor  to  pre- 
scribe under  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  i  365;   Dec  Dig.  |  65.*] 

Appeal  from  District  Court,  Newton  Coun- 
ty; W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  Jesse  H.  Jones  and 
others,  as  executors  of  M.  T.  Jones,  deceased, 
against  J.  W.  Weaver,  W.  H.  Smith,  and  oth- 
ers. From  Judgment  granting  insufficient 
relief  on  a  trial  between  plaintiffs  and  de- 
fendant W.  H.  Smith,  plaintiffs  appeal.  Re- 
versed and  rendered. 

T.  C.  "Ford  and  Baker,  Botts,  Parker  & 
Garwood,  for  appellants.  W.  W.  Blake,  for 
appellees. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  Jesse  H. 
Jones  and  others  as  executors  of  the  will  of 
M.  T.  Jones,  deceased,  against  J.  W.  Weaver 
and  W.  H.  Smith  and  others  to  recover  the 
title  and  possession  of  the  Stephen  Williams 
survey  of  O40  acres  of  land  in  Newton  coun- 
ty. There  was  a  severance  in  the  court  be- 
low on  motion  of  the  defendant  W.  H.  Smith, 
and  the  trial  and  Judgment  from  which  this 
appeal  Is  prosecuted  was  between  the  plain- 
tiffs and  said  defendant  alone.  The  defend- 
ant answered  by  general  denial  and  plea  of 
not  guilty  and  a  plea  of  limitation  of  10 
years  as  to  160  acres  of  land  described  in  his 
answer  by  metes  and  bounds,  and  alleged  to 
be  a  part  of  the  Williams  survey  claimed  by 
plaintiffs.  The  trial  in  the  court  below  was 
without  a  Jury,  and  resulted  In  a  Judgment 
in  favor  of  plaintiffs  for  all  of  the  land  sued 
for,  except  that  described  In  defendant's 
plea  of  limitation  and  In  favor  of  the  de- 
fendant for  the  160  acres  claimed  by  him  In 
said  plea. 

The  evidence  shows  that  plaintiffs  have  a 
record  title  which  entitled  them  to  recover  all 
of  the  land  sued  for,  unless  defendant's  plea 
of  limitation  is  sustained  by  the  evidence. 
Upon  this  issue  the  defendant  testified  that 
he  bought  the  160  acres  claimed  by  him  from 
his  brother  In  1874,  that  his  brother  had  the 
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land  BUTTeyed  and  tbe  lines  and  corners  mark- 
ed before  the  conTeynnce  to  him,  and  that 
the  deed  executed  by  his  brother  to  him  oon- 
talued  Add  notes  describing  the  land  as  now 
claimed  by  him.  The  evidence  shows  that  the 
land  in  controversy  Is  In  the  northeast  cor- 
ner of  the  Stephen  Williams  survey  and  joins 
the  Enoch  Smith  survey,  which  was  intented 
to  and  owned  by  defendant's  father  at  the 
time  the  160-acre  survey  was  made.  Prior 
to  tbe  making  of  this  survey  defendant's 
brother,  C.  C.  Smith,  who  had  the  survey 
made,  was  cultivating  land  in  his  father's 
survey  adjoining  the  Williams,  and  was  liv- 
ing in  the  house  subsequently  occupied  by  the 
defendant,  and  which  was  situated  on  the 
line  between  the  two  surveys;  one  comer 
of  the  bouse  being  on  the  Enoch  Smith,  but 
tbe  larger  portion  being  on  the  Williams. 
The  field  which  was  subsequently  cultivated  by 
the  defendant  contained  10  or  12  acres  on  the 
Smith  and  about  an  acre  on  tbe  Williams.  The 
other  improvements,  consisting  of  a  smoke- 
bouse  and  crib,  were  on  the  Williams.  Some 
time  after  defendant  moved  to  the  property 
purchased  from  his  brother,  he  bought  60 
acres  on  the  Smith  survey  from  bis  father, 
which  included  tbe  field  before  mentioned. 
Prior  to  his  purchase  from  his  father,  he  cul- 
tivated this  field  as  a  tenant  of  bis  father. 

The  defendant  testified  as  to  his  posses- 
sion and  occupancy  of  the  160  acres  as  fol- 
lows: "I  was  married  in  1875,  January  eth, 
and  I  moved  my  wife  and  our  efTects  there 
on  tbe  place  on  the  8th  of  January,  1875. 
I  cultivated  the  land  on  my  father's  place  in 
1875.  I  did  not  cultivate  the  land  on  my 
father's  place  In  1874,  as  my  brother  was 
cultivating  it  then — ^my  brother,  C.  C.  Smith. 
^Iien  I  bought  this  tract  of  land  from  him 
down  on  the  Williams  survey,  he  moved 
out,  and  I  took  possession  both  of  that  and 
what  be  bad  cultivated  on  my  father's  place. 
I  know  why  my  brother  come  to  have  that 
survey  made.  He  wasn't  intending  to  steal 
a  tract  of  land  out  of  the  Stephen  Williams. 
I  don't  think  he  bad  any  such  idea.  His  idea 
was  he  was  going  to  hold  the  land  under  the 
homestead  law,  and  he  was  having  It  survey- 
ed out  for  that  purpose,  and  he  was  suppos- 
ing it  was  vacant  land.  The  reason  I  know 
that  was  his  idea  was  because  that  was  the 
reason  why  be  had  It  surveyed.  I  don't  know 
as  he  told  me  that,  but  then  I  knew  that  was 
his  object  in  view,  was  to  hold  the  land  by 
r!j;ht  of  the  law,  or,  in  other  words,  to  get  It 
from  tbe  state.  He  thought  it  was  vacant 
land.  He  purposed  to  have  It  surveyed  out 
as  a  homestead  on  public  vacant  land,  and  get 
!t  from  tbe  state.  There  was  no  scheme  on 
my  part,  wh^i  I  bought  the  land  from  him, 
to  make  an  appropriation  of  the  land  dishon- 
estly or  unlawfully.  It  was  my  Idea  to  get 
it  from  the  state  when  I  bought  it  from  him, 
and  I  took  this  deed  from  him  with  that 
idea — ^that  I  would  live  there  and  perfect  my 
claim,  and  get  it  from  the  state.  It  was 
afterwards  that  I  found  out  that  I  couldn't 


get  tbe  land  from  the  state,  and  I  moved  ofT, 
and  got  a  pre-emption  somewhere  else.  The 
place  I  went  to  was  down  the  creek  about 
half  a  mile.  I  went  on  another  survey  there- 
of vacant  land,  and  pre-empted  It,  and  got 
the  patent  to  it  I  could  not  say  how  long^ 
after  I  moved  off  of  the  St^hen  Williams 
land  before  I  got  a  patent  to  this  tract  up- 
here,  but  it  was  somewhere  inside  of  five 
years.  I  am  still  owning  a  part  of  that  lanA 
thera  I  moved  on  this  pre-emption  survey 
about  1890.  I  built  a  house  there  and  clear- 
ed up  a  field  there.  I  expect  that  I  opened 
up  about  20  or  25  acres  there.  I  toibk  all  that 
I  had  up  there  from  the  other  place.  I  took 
my  household  goods  and  kitchen  furniture 
and  stock,  but  did  not  take  my  fencing.  I 
took  the  buildings  away,  but  I  did  not  take 
the  fence  away.  I  took  all  tbe  buildings  I 
bad  on  the  place — the  barn  and  smokehouse. 
I  went  In  possession,  down  on  the  creek,  by 
purchase  from  my  brother,  with  tbe  idea  of 
getting,  or  perfecting,  a  pre-emption  claim, 
and  getting  title  from  tbe  state,  and  after- 
wards, when  I  found  out  that  I  couldn't  do 
that,  that  it  wasn't  vacant  land,  I  moved  my 
house  and  Improvements  up  there  on  this 
pre-emption  claim,  which  I  did  afterwards 
patent,  and  I  lived  there  fr«B  1890  until  X 
moved  to  Jasper,  which  was  last  January.  I 
lived  right  there  on  that  pre-emption  claim 
until  that  time.  I  did  liot  cultivate  the  land 
on  the  Stephen  Williams  land  that  I  bought 
from  my  brother  after  that,  not  unless  it  was 
about  one  or  two  years  after.  I  did  not  re- 
new my  improvements  down  there  after  that 
at  all.  I  didn't  keep  on  improving  it  after 
that,  of  course.  I  put  all  of  my  improve- 
ments up  on  my  pre-emption  claim,  and  I  did 
not  pay  the  taxes  after  that  until  here  recent- 
ly, juBt  the  last  two  or  three  years  back. 
The  deed  that  my  brother  made  to  me  was 
not  acknowledged,  nor  was  it  ever  placed  on 
record,  and  it  was  afterwards  lost  I  don't 
think  that  that  house  was  there  on  the  land 
at  the  time  Mr.  Nations  made  the  survey  for 
my  brother.  I  am  quite  sure  that  it  was 
not.  I  stated  that  my  brother  had  been  livlnK 
on  the  place  two  or  three  years  before  he  sold 
it  to  me,  but  I  don't  know  just  when  the  sur- 
vey was  made.  1  am  not  positive  that  there 
was  no  Improvements  there  when  the  survey 
was  made,  but  1  don't  think  there  was.  I 
would  not  like  to  state  right  positive,  but  that 
is  my  best  recollection.  The  survey  was  made 
for  my  brother  before  I  bought  It.  I  don't 
think  that  he  had  gone  on  tbe  land  at  tbe 
time  the  survey  was  made.  He  was  living- 
up  just  off  of  the  survey  on  the  soutn  side 
of  it,  and  be  built  the  house  he  then  owned 
and  was  living  there  at  the  time  that  tbe  sur- 
vey was  made,  but  I  will  not  be  real  sure 
about  that.  I  claimed  that  land  during  the 
15  years  I  lived  on  it  I  claimed  it  against 
everybody.  I  did  not  know  that  any  one  else 
claimed  it.  I  cultivated  the  land  during 
all  those  years  I  lived  there  on  the  place." 
C.  C.  Smith,  for  tbe  defendant,  testified 
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«s  follows:  "I  am  a  brother  ot  W.  H.  Smith, 
the  defendant  In  this  suit  I  have  lived  on 
the  E.  C  Smith  BUtyey  In  this  county,  waft 
IMrtly  raised  there.  I  remember  having  a 
survey  made  there  'long  about  the  1870'b  by 
Mr.  Nations.  Wh«i  I  had  It  surveyed,  my 
purpose  was  (o  get  a  homestead.  I  had  it  made 
for  pre-emption  on  the  state  land.  I  sold  my 
liomestead  dalm  to  my  brother.  I  trans- 
ferred the  ioaprorements  I  had  on  it  at  that 
-time,  but  I  could  not  tell  you  what  kind  of 
41  transfer  It  »ras.  To  the  best  of  my  recollec- 
tion, I  told  him  that  I  was  transferring  to 
iilm  my  claim  against  the  state  as  a  home- 
«tead,  and  the  improvements  I  had  also. 
These  improvements  were  there  when  I  had 
-the  survey  made,  to  the  best  that  I  remember 
«b9Ut  it  now.  I  think  that  I  had  already 
put  the  house  there.  I  was  there  on  the  land, 
«nd  had  a  crop  on  it,  and  had  made  crop. 
I  didn't  know  Just  how  much  of  the  improve- 
«)aents  there  was  that  developed  afterwards 
-was  not  on  the  land,  but  very  little,  I  think. 
These  improvements  are  not  there  now  like 
they  were  when  I  turned  it  over  to  him.  I 
«appo8e  that  my  brother  moved  them  off; 
that  is  what  I  have  been  told.  I  stated  that 
I  went  on  this  land  to  establish  a  homestead, 
or  pre-empt  it  as  state  land,  and  had  the  sur- 
vey made,  and  I  transferred  my  dalm  to  my 
t>rother,  and  he  was  to  carry  my  rights  and 
acquire  a  pre-emption.  My  improvements 
■consisted  of  a  dwelling  bouse  and  a  comcrib, 
.and  I  had  some  land  cleared  over  on  the  Wil- 
liams land,  what  afterwards  proved  to  be  the 
'Williams  land.  I  do  not  remember  how  much 
any  brother  paid  me.  I  executed  a  deed  to 
lilm;  that  is,  I  gave  him  a  transfer  to  my 
■claim.  I  do  not  remember  who  wrote  the 
transfer,  or  I  do  not  remember  whether  the 
■deed  had  the  field  notes  of  the  land  in  it  or 
not.  I  do  not  recollect  about  that  now.  I 
think  it  described  the  land  that  I  located  on, 
tmt  I  will  not  say  positive  whether  it  did 
that,  though." 

This  testimony  as  to  the  character  and 
■extent  of  defendant's  possession  and  occu- 
pancy is  not  only  uncontradicted,  but  is  cor- 
roborated by  all  the  testimony  in  the  case. 

Under  appropriate  assignments  of  error 
the  appellants  assail  the  Judgment  upon  the 
grounds:  First  That  the  actual  possession 
of  the  defendant  of  the  land  in  controversy 
tvas  only  a  ,8mall  encroachment  over  the  line 
t>etween  the  survey  owned  by  appellants  and 
the  tract  on  the  Knoch  Smith  survey  upon 
which  the  greater  portion  of  defendant's  in- 
dosure  was  situated  and  which  was  used 
and  occupied  by  defendant,  and  therefore 
his  possession  of  appellants'  land  was  not 
of  that  visible,  notorious,  and  distinct  char- 
acter necessary  to  support  the  plea  of  title 
by  limitation.  Second.  That  defendant's  pos- 
session having  been  taken  and  held  under 
the  belief  that  the  land  was  the  property  of 
the  state  and  with  the  intention  of  acquir- 
ing title  thereto  from  the  state  by  pre-emp- 
tion and  his  possession  having  been  a|>an- 


doned  as  soon  as  defendant  ascertained  that 
the  land  was  not  vacant  state  land  subject 
to  pre-emption,  such  possession  was  at  no 
time  adverse  and  hostile  to  the  owners,  and 
was  therefore  insufficient  to  support  his  plea 
of  limitation,  vfe  do  not  think  that  the 
possession  of  the  small  portion  of  appellants' 
land  by  defendant,  shown  by  the  evidence, 
in  connection  with  and  as  a  part  of  his  lar- 
ger holdings  on  the  Enoch  Smith  survey,  was 
sufficient  to  put  appellants  upon  notice  that 
defendant  was  claiming  160  acres  of  their 
land.  We  see  no  reason  for  refusing  to 
apply  to  the  facts  of  this  case  the  rule  estab- 
lished by  the  case  of  Bracken  v.  Jones,  63 
Tex.  184.  In  the  case  cited  the  encroach- 
ment was  greater  than  that  shown -In  the 
present  case,  and  the>  Supreme  Court  held 
that  it  was  not  sufficient  possession  to  en- 
title the  trespasser  to  recover  640  acres  of 
land  (the  amount  the  statute  then  allowed 
a  trespasser  to  acquire  by  limitation),  and 
tliat  recovery  should  be  restricted  to  the  land 
actually  inclosed  and  occupied  by  the  de- 
fendant In  discussing  the  question.  Judge 
Willie  says:  "Possession,  to  l>e  of  any  value 
to  vest  a  right  or  bar  a  remedy,  must  t>e 
actual,  continued,  visible,  notorious,  distinct, 
and  hostile.  It  must  be  fair  and  open,  as 
'the  statute  was  not  made  to  serve  the  pur- 
pose of  artifice  and  trick.'  Sailor  t.  Hert- 
zogg,  2  Pa.  185,  quoted  in  Word  v.  Drouthett, 
44  Tex.  370;  Satterwhite  v.  Rosser,  61  Tex. 
166.  It  can  scarcely  be  said  that  in  such  a 
case  as  the  present  the  possession  is  noto- 
rious, visible,  and  distinct  so  as  to  fulfill  the 
requirements  of  the  10  years'  section  of  the 
statute  of  limitation.  Whilst  the  true  owner 
is  chargeable  with  a  knowledge  of  the  bound- 
aries of  his  land,  he  can  hardly  be  aCFected 
with  notice  that  a  neighbor,  who  has  en- 
croached a  few  feet  upon  his  tract  is  doing 
so  for  the  purpose  of  acquiring  title  to  640 
acres  of  it  He  would  rather  Impute  it  to 
a  mistake  on  the  part  of  the  apparent  tres- 
passer as  to  the  division  line  between  them. 
Whilst  this  might  not  excuse  the  party  tres- 
passed upon  for  not  asserting  his  right  to 
the  land  actually  occupied  by  the  trespasser, 
it  would  certainly  save  him  from  such  con- 
sequences as  the  loss  of  a  section  of  his  land. 
The  party  encroaching  would  l>e  entitled  to 
no  more  than  the  land  actually  occupied  by 
him." 

In  the  case  of  Rice  v.  Goolsbee  (decided 
by  this  court  at  the  last  term,  second  aiipeal) 
124  S.  W.  — ,1  we  held  that  the  extent  of 
the  encroachment,  and  not  the  character  of 
use  to  which  the  land  covered  thereby  is  put, 
should  determine  Its  sufficiency  as  notice  of 
adverse  claim  by  constructive  possession  of 
land  not  actually  occupied,  and  that  the 
fact  that  the  house  in  which  the  trespasser 
lived  was  partly  on  one  tract  and  partly  on 
the  other,  and  that  his  other  improvements 
were  similarly  situated,  did  not  affect  the 
question.  The  following  quotation  from  the 
opinion  in  that  case  is  directly  applicable  to 
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the  facts  of  the  instant  case:  "It  iBeems  to 
U8  that  the  owner  of  laud  thus  held  by  a 
trespasser  would  be  more  likely  misled  by 
the  situation  shown  by  the  facts  of  the  case 
than  by  an  encroachment  consisting  only  of 
InoloBure  and  cnltlvatlon  of  bis  land.  The 
fact  that  the  dwelling  house  was  partly  on 
one  surrey  and  partly  on  the  other,  and  that 
the  outhouses  used  in  connection  with  the 
home  were  similarly  situated,  would,  we 
think,  naturally  lead  such  owner  to  suppose 
that  the  trespasser  was  on  hie  land  by  mis- 
take, because  it  would  be  unreasonable  to 
presume  that  one  claiming  laud  and  Intend- 
ing to  acquire  tide  thereto  by  limitation 
should  designedly  so  place  his  improvementa 
as  to  i^ender  such  intention  doubtful.  If  the 
complainant's  improvements  are  designedly 
placed  In  this  way,  it  should  be  regarded  as 
an  attempt  to  acquire  the  land  of  another 
by  trick  or  artifice,  and  the  statute  should 
not  subserve  such  purpose.  •  »  •  Tuck- 
er V.  Smith,  68  Tex.  473,  8  8.  W.  671;  Titel 
V.  Garland,  99  Tex.  201,  87  S.  W.  1152; 
Downs  V.  Powell,  116  S.  W.  873."  The  fact 
that  defendant  did  not  purchase  the  land  on 
the  Enoch  Smith  survey  occupied  by  him 
until  some  time  after  he  purchased  the  land 
in  controversy  from  his  brother  does  not  af- 
fect the  question.  The  date  of  his  purchase 
is  not  shown,  but  It  does  appear  from  the 
uncontroverted  evidence  that  during  all  of 
the  time  he  lived  on  the  place  the  land  on 
the  Smith  was  held  and  cultivated  by  him 
and  constituted  much  the  larger  portion  of 
bis  holdings.  Appellants  would  Just  as  like- 
ly have  been  misled  by  the  actual  situation 
shown  in  this  case  if  defendant  had  never 
purchased  the  Smith  land,  as  before  gtated; 
It  having  at  all  times  constituted  the  great- 
er portion  of  bis  holdings. 

The  second  objection  to  the  Judgment 
above  set  out  presents  a  question  upon  which 
the  state  of  the  authorities  Is  confusing  and 
contradictory,  due  to  conflicting  opinions 
by  the  several  courts  of  Civil  Appeals  and 
the  refusal  of  the  Supreme  Court  to 'grant 
writs  of  error  In  cases  the  decision  of  which 
necessarily  involved  the  decision  of  this 
question  and  In  which  the  decisions  of  said 
courts  were  conflicting.  This  court  prior  to 
the  decision  in  the  case  of  Village  Mills  Co. 
V.  Manley,  42  Tex.  Civ.  App.  420,  94  S.  W. 
102,  had  uniformly  held  in  a  number  of  cases, 
following  the  rule  announced  in  Schleicher 
V."  Oatlln,  86  Tex.  270,  20  S.  W.  120,  that 
one  who  entered  upon  and  held  the  laud  un- 
der the  belief  that  It  was  vacant  public 
land,  and  with  the  Intention  of  acquiring 
title  thereto  from  the  state,  was  not  holding 
adversely  to  the  owner  of  the  land,  and  such 
possession  and  holding  would  not  entitle  the 
possessor  to  prescribe  under  the  statute  of 
limitation.  This  was  the  holding  in  the  case 
Of  Norton  t.  Collins,  1  Tex.  Civ.  App.  272, 


20  S.  W.  1113;  Beaumont  Lumber  Co.  v. 
Ballard,  23  S.  W.  920;  Blum  Land  Co.  r. 
Rogers,  11  Tex.  Civ.  App.  184,  82  S.  W.  713 ; 
Ilartman  v.  Huntington,  11  Tex.  Civ.  App. 
130,  32  S.  W.  502;  Flewellen  v.  Randall,  32 
Tex.  Civ.  App.  361,  74  S.  W.  49— all  decided 
by  this  court.  In  the  Manley  Case,  'above 
mentioned,  this  court.  In  an  opinion  by  Chief 
Justice'  Gill,  after  citing  the  cases  of  Con- 
verse V.  Ringer,  6  Tex.  'Civ.  App.  61,  24  8. 
W.  705,  and  Longley  v.  Warren,  11  Tex.  Civ. 
App.  269,  33  S.  W.  304,  which  were  in  con- 
flict with  the  decisions  by  this  court  above 
cited,  followed  the  case  of  Price  v.  Eardley, 
34  Tex.  Civ.  App.  60,  77  8.  W.  416,  In  whldi 
the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  opinion  by  Justice  Fly,  fol- 
lowing the  decision  In  the  case  of  Converse 
V.  Ringer,  held  that,  when  one  entered  upon 
land  supposing  it  to  be  vacant  and  with  the 
intention  of  acquiring  It  from  the  state  and 
did  attempt  to  so  acquire  it,  his  posses- 
sion under  such  circumstances  was  adverse 
to  the  owher  of  the  land  and,  If  continued 
for  the  time  prescribed  by  limitation,  would 
ripen  into  title.  The  decision  of  this  ques- 
tion was  necessary  to  the  decision  of  the 
case,  and,  a  writ  of  error  having  been  de- 
nied by  the  Supreme  Court,  we  felt  constrain- 
ed to  follow  it,  and  have  in  several  cases 
decided  by  us  since  the  Manl^  Case  an- 
nounced the  rule  to  be  as  stated  in  the  case 
of  Converse  v.  Ringer.  In  the  case  of  Hoen- 
cke  V.  Lomax,  119  S.  W.  842,  the  Supreme 
Court  In  refusing  a  writ  of  error  from  the 
Judgment  of  this  court  rendered  in  said  case 
takes  occasion  to  say  tliat  that  court  does 
not  consider  the  question  of  whether  a  set- 
tler upon  land  believing  It  to  be  vacant  pub- 
lic land  and  Intending  to  acquire  it  from 
the  state  can  by  such  possession  acquire 
title  as  precluded  by  the  refusal  of  writs 
of  error  in  cases  in  which  that  question  was 
decided. 

Such  being  the  attitude  of  the  Supreme 
Court  on  the  subject,  we  no  longer  feel  con- 
strained to  follow  the  case  of  Converse  v. 
Ringer  and  return  to  the  doctrine  announced 
by  this  court  in  the  case  of  Blum  Land  Co. 
V.  Rogers,  supra,  which  fully  supports  appel- 
lants' contention.  Under  that  decision  and 
the  others  to  the  same  effect  before  cited, 
the  assignment  complaining  of  the  Judgment 
upon  the  ground  before  Indicated  must  be 
sustained,  and  the  Judgment  of  the  court 
below  reversed,  and  Judgment  here  rendered 
for  appellants. 

This  disposition  of  the  appeal  renders  it 
unnecessary  for  us  to  pass  upon  the  other 
assignments. 

For  the  reason  stated,  the  Judgment  of  the 
court  below  is  reversed,  and  Judgment  here 
rendered  for  appellants  for  all  of  the  land 
claimed  by  them. 

Reversed  and  rendered. 
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McABEE  T.  WILET. 

(Sapreme  Court  of  Ai&ansas.     Not.  8,  1009.) 

1.  Limitation  or  Actions  (J  1S7*)— Evidenck 
.    — Weight— Past  Payment. 

Proof  of  payment  on  an  indebtedness  so  as 
to  toll  the  statute  of  limitations  may  be  shown 
by  direct  or  circumstantial  evidence,  or  by  the 
debtor's  admissions,  the  fact  of  payment,  and 
not  its  indorsement  on  the  instrument,  which  at 


most  is  only  evidence  of  payment,  whidi  is  ef- 
fectual, and  the  debtor's  admission  of  a  pay- 
ment,  he   being   the   only   witness  at  trial   to 


deny  the  payment,  is  proof  of  the  strongest  kind 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  (  726;   Dec.  Dig.  i  197.*] 

2.  Limitation   of  Actions   (§   155*)  — Pabt 
Payment— Payment  by  Agent. 

Part  payment  made  by  an  agent  of  the 
debtor  tolls  the  statute  of  limitations  as  ef- 
fectually as  payment  by  the  debtor. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  i  623 ;   Dec.  Dig.  {  155.*] 

3.  Limitation  of  Actions  {§  197*)— Evidence 
— Sufficiency — Pabt  Payment. 

In  an  action  on  a  note,  on  which  was  in- 
dorsed a  partial  payment  made  within  the 
period  of  limitations,  in  which  defendant  pleaded 
limitations  and  denied  making  the  payment,  evi- 
dence held  to  sustain  a  finding  that  defendant 
made  the  payment  as  of  the  date  of  the  indorse- 
ment, BO  as  to  justify  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  gee  Limitation  of 
Actions,  Dec  Dig.  i  197.*] 

4.  Affeax  and   Ebbob  ({  928*)  —  Pbesdmp- 
TioNS — Sufficiency  of  Instructions. 

The  presumption  is  that  the  trial  court  ful- 
ly and  correctly  instructed  on  the  issues  in- 
volved, in  absence  of  a  contrary  showing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3749-3754:  Dae.  Dig.  S 
92&*I 

Appeal  from  Circuit  Court,  Sharp  County ; 
Jotin  W.  Meeks,  Judge. 

Action  by  William  M.  Wiley  against  H.  D. 
McAbee.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Sam  H.  Davidson,  for  appellant.  David  L. 
King,  for  appellee. 

FRAUENTHAL,  J.  This  was  an  action 
instituted  by  Wm.  Wiley,  the  plaintiff  below, 
against  H.  D.  McAbee,  the  defendant  below, 
for  the  recovery  of  the  amount  due  upon 
a  note.  The  defendant  pleaded  the  statute 
of  limitation  against  a  recovery.  The  note 
saed  on  was  for  $33,  with  interest  from  date 
until  paid,  dated  November  15, 1893,  and  pay- 
able one  day  after  date.  Upon  the  note  were 
tbe  following  indorsements :  "H.  D.  McAbee. 
Note  $33.05."  "Reed,  on  the  within  note 
$6.50  dollars,  it  being  for  22  gallons  of  sor- 
ghum molasses.  Nov.  the  first,  1898."  "Reed, 
on  the  within  note  4  dollars  it  being  for  8 
bus,  turnips.  Sept  30,  1902."  "Reed,  on  the 
within  note  $1.50  dollars  May  10th,  1904.  By 
B.  C.  Meade."  "8.  J.  Walker,  4,  2,  1908 
without  recourse."  "Amount  due  Apr.  15, 
1907,  $49.00."  The  suit  was  instituted  on 
September  28,  1908.  The  defendant  admit- 
ted the  execution  of  the  note,  but  denied 
that  he  had  made  the  payment  of  $1.50  on 


May  10,  1904,  as  Indorsed  on  the  note,  or 
that  he  authorized  any  one  to  make  said 
payment.  He  did  not  deny  any  of  the  other 
payments  which  are  indorsed  upon  the  note. 
A  witness  on  the  part  of  the  plaintiff  testified: 
That  in  1906  he  presented  the  note  to  the 
defendant  for  payment,  and  at  that  time 
ail  of  tbe  above  indorsements  of  payments 
were  upon  tbe  note.  "That  the  defendant 
took  the  note  and  read  all  the  credits  on  it. 
When  he  read  them  over  he  said  they  were 
all  right,"  and  further  said  he  could  not 
pay  the  note  just  then.  Another  witness  tes- 
tified that  he  presented  the  note  to  defend- 
ant in  1906  or  1907,  and  that  all  of  the 
above  credits  were  then  indorsed  upon  the 
note.  "I  read  them  all  over  to  Mr.  McAbee, 
and  he  said  they  were  all  right,  except  that 
he  ought  to  have  more  credits  for  some  tur- 
nips that  was  not  on  it."  The  issue  was 
passed  upon  by  a  jury,  which  returned  a 
verdict  in  favor  of  the  plaintiff. 

It  is  contended  by  counsel  for  the  defend- 
ant that,  when  the  statute  of  limitation  is 
pleaded,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  payment  was  made 
before  the  statute  bar  attached,  and  that 
the  testimony  does  not  show  when  the  last 
indorsement  of  payment  was  made  upon  the 
note.  The  proof  of  a  payment  on  indebted- 
ness and  of  the  indorsement  of  same  upon 
the  written  evidence  of  that  indebtedness 
may  be  made  in  the  same  manner  as  the 
proof  of  any  other  fact.  It  may  be  made  di- 
rectly, or  by  circumstances,  or  by  the  admis- 
sions of  the  defendant.  It  is  actually  the 
fact  of  the  payment  that  tolls  the  statute, 
and  not  the  Indorsement.  The  indorsement 
Is  only  a  memorandum,  or  at  most  an  evi- 
dence of  such  payment,  and  there  can  be  no 
stronger  proof  of  such  payment  than  the 
admission  of  the  defendant  himself,  who  at 
the  trial  is  then  the  only  person  controvert- 
ing it.  25  Cyc.  1374.  And  "the  indorsements 
of  payments  admitted  by  the  debtor  himself 
or  assented  to  by  bim  even  Impliedi;-  will  toll 
the  statute."  25  Cyc.  1377;  State  Bank  v. 
Wooddy,  10  Ark.  638;  Wood  v.  Wyls,  11  Ark. 
754;  Ruddell  V.  Folsom,  14  Ark.  213.  In  the 
case  of  Wilson  v.  Prydr,  44  Ark.  535,  Judge 
Cockrill,  in  delivering  the  opinion  of  the 
court,  said:  "In  this  case  the  Indorsement 
was  made  with  the  express  consent  of  the 
debtor,  and  his  admission  that  the  payment 
had  been  actually  made  was  proved.  These 
were  matters  for  the  consideration  of  -a  jury, 
and  the  court  acting  In  that  capacity  was 
certainly  warranted  In  the  Inference  that  the 
payment  was  actually  made."  A  payment 
made  by  an  'agent  Is  as  effectual  to  suspend 
the  statute  as  when  made  by  the  party  him- 
self.   25  Cyc.  1384. 

In  the  case  at  bar  it  was  peculiarly  a  ques- 
tion of  fact  for  a  jury  to  determine  as  to 
whether  the  payments  were  made,  and  as  to 
whether  they  were  made  as  of  the  dates  of 
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ttae  indorsementa.  That  conid  be  proved  by 
the  admlssloDB  of  the  debtor.  There  was  tes- 
timony tending  to  prove  that  the  defendant 
saw  these  indorsements  on  the  note,  with 
their  dates,  and  actually  read  them  himself, 
and  after  having  thus  read  them  he  admitted 
their  correctness  and  assented  to  their  actual 
Indorsement  on  the  note.  There  was  there- 
fore sufficient  evidence  to  sustain  the  verdict 
of  the  Jury.  The  defendant  does  not  claim 
that  any  error  was  committed  by  the  court 
in  the  giving  or  refusing  to  give  inatructlons. 
In  fact,  he  does  not  abstract  .or  refer  to 
them.  The  presumption  is  that  the  court 
fully  and  correctly  instructed  the  jury  on  the 
issues  Involved  in  this  case. 
Judgment  affirmed. 


OZARK  ft  C.  C.  RT.  CO.  et  al.  v.  FERGUSON. 
(Supreme  Court  of  Arkansas.     Nov.  8,  1909.) 

1.  Appkal  and  Ebbob  (S  1009*)— Findino  or 
Conflicting  Evidence. 

A  finding  of  the  chancellor  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3972 ;   Dec  Dig.  i  1000.*] 

2.  Raiuioads   (g   72*)  —  Gbahts  —  RioHT   of 
Wat. 

Plaintiff  agreed  to  donate  to  a  constmctiim 
company  $500,  giving  a  note  therefor,  to  secure 
the  construction  of  a  railroad  within  a  stated 
time  on  condition  that  the  road  should  not  be 
transferred  to  the  S.  Railroad  within  two  years. 
Later  the  time  for  the  construction  was  extend- 
ed on  consideration  that  the  road  should  not 
pass  into  the  liands  of  the  S.  Road  within  three 
years  and  six  months.  Thereafter  plaintiff  ex- 
ecuted to  a  trusteee  a  donation  deed  of  a  right 
of  way  over  his  lands,  and  subsequently  gave 
an  option  deed  to  the  railroad  agreeing  to  con- 
vey to  it  a  right  of  way  on  which  the  railroad 
was  already  located,  and  i^so  depot  ground, 
yanl  room,  etc.,  the  purchase  price  being  the 
$500  represented  by  plaintiff's  note  and  the  fur- 
ther sum  of  $200  per  acre  for  land  taken  for 
yard  room.  Held,  that  the  new  agreement  took 
tip  the  subject-matter  of  the  prior  agreements, 
and  no  mention  being  made  of  the  condition  at- 
tached to  the  original  contract  regarding  the 
note,  and  its  refundment  if  the  road  passed  in- 
to the  control  of  the  S.  Road,  such  condition  was 
discharged. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  168-178;   Dec.  Dig.  |  72.*] 

Appeal  from  Circuit  Court,  Washington 
County;    T.  H.  Humphreys,  Judge. 

Action  by  James  A.  Ferguson  against  the 
Ozark  &  Cherokee  Central  Railway  Company 
and  another.  From  the  decree,  defendants 
appeal,  and  plaintiff  cross-appeals.  Reversed 
and  remanded,  with  directions. 

W.  F.  Evans  and  B.  R.  Davidson,  for  ap- 
pellants.    Walker  &  Walker,  for  appellee. 

I 

HART,  J.  The  plaintiff,  James  A.  Fer- 
guson, Instituted  this  action  for  damages  as 
provided  by  the  statute  against  the  Ozark 
ft  Cherokee  Central  Railway  Company  and 
St  Louis  ft  San  Francisco  Railroad  Com- 
pany, alleging  that  said  railroad  companies 


had  wrongfully  appropriated  for  their  use 
for  railroad  purposes  certain  of  his  lands  In 
Washington  county,  Ark.  The  railroad  com- 
piDiles  filed  separate  answers,  in  which  they 
adjnltted  that  the  Ozark  ft  Cherokee  Central 
Railway  Company  had  entered  upon  the  lands 
described  in  plaintUTs  complaint  and  cou- 
structed  its  line  of  railroad  over  the  same. 
The  defendants  asked  that  the  cause  t»e 
transferred  to  the  chancery  court,  and  for 
grounds  therefor  allege  facts,  which,  briefly 
stated,  are  as  follows:  They  say  tliat  In  the 
month  of  August,  1899,  W.  A.  Bright  and  oth- 
ers, who  constituted  the  Arkansas  Construc- 
tion Company,  were  promoting  and  endeavor-  . 
ing  to  build  a  railroad  from  Fayetteville, 
Ark.,  to  a  connection  with  the  Kansas  City, 
Pittsburg  &  Gulf  Railroad  Company,  and 
were  soliciting  from  the  property  owners 
rights  of  way  and  donations  of  money,  and 
that  the  plaintiff  James  A.  Ferguson,  being 
a  large  landowner,  and  presumably  to  receive 
great  t)eneflt8  from  the  construction  of  such 
road,  on  the  29th  of  August,  1899,  gave  what 
is  called  by  the  parties  hereto  a  "subsidy 
note"  to  said  Arkansas  Construction  Com- 
pany, its  successors  and  assigns,  for  the  sum 
of  $500.  The  consideration  of  the  note  was 
the  benefit  which  would  accrue  to  Ferguson 
in  the  construction  and  operation  of  a  rail- 
road, commencing  at  Fayetteville,  Ark.,  and 
extending  to  and  connected  with  the  Kansas 
City,  Pittsburg  &  Gulf  Railroad,  within  the 
period  of  18  months  from  October  1, 1899,  and 
the  erection  and  malntalnance  of  a  depot 
within  the  corporate  limits  of  the  city  of 
Fayetteville  by  said  Arkansas  Construction 
Company,  Its  successors  or  assigns.  The 
note  was  made  payable  as  the  work  of  con- 
struction progressed,  and  the  whole  was  to  l)e  ^ 
paid  when  the  road  was  complete  and  in 
operation  within  the  specified  time.  On  the 
26th  day  of  September,  1899,  the  time  within 
which  to  construct  the  road  was  extended 
in  writing  until  October  1,  1902,  upon  con- 
dition that  the  railroad  to  be  constructed 
should  not  pass  Into  the  control  of  the  St. 
Louis  ft  San  Francisco  Railroad  Company 
within  three  years  and  six  months  from  Oc- 
tober 1,  1899.  That  on  the  8th  day  of  No- 
vember, 1899,  said  James  A.  Ferguson,  in 
consideration  of  the  benefits  to  be  derived 
from  the  construction  of  said  railroad  in  the 
county  of  Washington  and  state  of  Arkansas, 
conveyed  to  said  railroad  company  a  right 
of  way  over  his  lands,  100  feet  wide,  and 
depot  grounds  to  be  selected  and  located  by 
the  engineers  of  the  railroad  company.  The 
conveyance  was  made  upon  condition  that 
the  railroad  be  built  and  In  operation  within 
said  county  of  Washington  within  one  year. 
On  the  13th  day  of  January,  1902,  said  James 
A  Ferguson  gave  an  option  deed  to  the  Ozark 
&  Cherokee  Central  Railway  Company,  as- 
signee to  the  Arkansas  Construction  Com- 
pany, in  which  he  obligated  himself  at  any 
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time  within  60  days  to  conTey  to  said  rail- 
wii.T  company  a  strip  of  ground  100  feet  in 
width  for  a  right  of  way  over  his  lands,  apon 
which  the  railroad  was  already  located ;  also 
(lopot  grounds  100  feet  wide  and  600  feet 
long,  terminal  facilities,  and  right  of  way 
over  Ferguson's  addition  to  the  town  of  Fay- 
ettevlUe ;  and  also,  in  section  5  of  said  con- 
tract, sn<Si  lands  of  spedfled  dimensions  as 
the  railroad  company  might  select  over  cer- 
tain other  of  bis  lands  for  yard  room  and 
pounds.  The  purchase  price  to  be  paid 
therefor  by  the  railroad  company  was  the 
Slim  of  $500,  represented  by  the  subsldf^  note 
of  the  said  James  A.  Ferguson  then  held  by 
said  railroad  company,  and  the  further  sum 
of  $200  per  acre  for  laind  taken  by  said  rail- 
road company  for  yard  room.  That  on  the 
10th  day  of  March,  1902,  the  said  Ozarlc  & 
f'herokee  Central  Railway  Company  served 
notice  on  the  said  James  A.  Ferguson  that 
it  would  take  said  lands  in  accordance  with 
the  terms  of  the  said  contract,  and  made  a 
demand  for  a  deed  to  said  lands  under  the' 
terms  and  conditions  of  said  option  contract. 
That  they  have  been  ready  and  willing  to 
pay  the  amount  due  upon  presentation  of  a 
deed  for  said  land.  That  the  acreage  taken 
under  said  contract  amounts  to  four  acres. 
That  defendants  are  due  plalntift  for  it  the 
sum  of  $800  and  tenders  it  In  court. 

The  plaintiff  answered,  alleging:  That  It 
was  part  of  the  consideration  of  said  option 
contract  that  a  depot  should  be  constructed 
and  maintained  on  said  lands ;  that  this  was 
omitted  from  the  terms  of  said  contract 
through  fraud  or  mistake ;  and  that  said 
railroad  company  has  failed  an4  refu8e<l  to 
maintain  said  depot.  The  cause  was  trans- 
ferred to  the  chancery  court.  The  road  was 
constructed  and  In  operation  westward  be- 
tween July  and  October  1,  1900.  A  connec- 
tion was  made  with  the  Kansas  City,  Pitts- 
bnrg  &  Gulf  Railroad  in  the  spring  of  1901. 
By  February,  1903,  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company  had  acquired  all  of 
the  stock  of  the  said  Ozark  &  Cherokee  Cen- 
tral Railway  Company,  and  in  ^une  pur- 
chased all  of  Its  bonds,  on  July  1,  1903.  as- 
sumed control  of  said  railroad,  and  has  since 
operated  it  as  the  owner  thereof.  The  chan- 
cellor found  that  the  agreement  of  January 
13,  1902,  was  binding  upon  the  plaintiff,  and 
that  under ,  it  the  defendant  had  tendered 
$800  in  accordance  with  section  5  of  the  agree- 
ment, but  that  the  plaintiff, bad  refu.sed  to 
comply  with  the  agreement  by  conveying  the 
lands  mentioned  In  section  5  of  said  agree- 
ment, and  refused  to  nssesa  any  damages  for 
right  of  way  claimed  by  the  plaintiff.  The 
chancellor  further  found  that  the  subsidy  note 
of  $o00  was  a  valid  obligation  at  tbe  time 
of  the  execution  of  tbe  coutract  of  January 
13,  1902,  and  tbat  subsequent  to  that  time, 
and  l>efore  the  expiration  of  three  years  and 
six  months  from  the  1st  day  of  October,  1899, 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany had  obtained  control  of  tbe  Ozark  & 
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Cherokee  Central  Railway  Company  by  ac- 
quiring all  of  its  stock  which  was  contrary 
to  the  contract  of  August  29,  1899,  and  the 
extension  thereof  made  September  26,  1899, 
and  that  said  note  thereby  became  void.  The 
court  entered  a  decree  vesting  the  title  to 
the  lands  In  controversy  In  the  St.  Louis  & 
San  Francisco  Railroad  Company  upon  pay- 
ment to  the  plaintiff  of  the  $800  already  ten- 
dered and  the  $500  adjudged  to  be  due.  The 
defendants  prayed  on  appeal  to  this  court, 
and  the  plaintiff  has  taken  a  cross-appeal. 

It  is  contended  by  counsel  for  the  plain- 
tiff that  when  the  contract  of  Januaiy  13, 
1902,  was  executed,  it  was  a  part  of  the  con- 
sideration for  its  ejcecution  that  the  railroad 
company  should  erect  and  maintain  a  deimt 
on  his  land,  and  that  this  was  omitted  from 
the  contract  by  mistake.  When  the  contract 
was  made,  there  were  present  James  A.  Fer- 
guson, his  son,  Wallace  Ferguson,  H.  W.  See- 
man,  general  manager  of  the  railway  com- 
pany, J.  0.  DuflSn,  his  stenographer,  and  J. 
H.  Mcllroy.  Both  the  Fergusons  say  that  a 
part  of  the  consideration  for  the  contract 
was  the  erection  and  maintenance  ot  a  de- 
pot on  the  land.  They  are  contradicted  by 
Seeman,  Duffln,  and  Mcllroy.  The  chancellor 
found  In  favor  of  the  defendants  on  this 
lK>lnt,  and  his  finding  will  not  be  disturlied. 

The  chaiicellor  erred  in  finding  in  favor  of 
the  plaintiff  on  what  Is  called  the  $500  sub- 
sidy note.  On  August  29,  1899,  the  plaintiff, 
being  a  large  landowner,  in  Fayettevllle,  Ark., 
agreed  to  donate  to  the  Arkansas  Construc- 
tion Company  the  sum  of  $500  to  secure  the 
construction  and  operation  of  a  railroad  from 
Fayettevllle  to' a  connection  with  the  Kan- 
sas City,  Pittsburg  &  Gulf  Railroad.  The  con- 
tract was  reduced  to  writing,  and  by  its 
terms  the  money  was  to  be  paid  as  tbe  work 
progressed,  and  the  last  Installment  was  to 
become  due  when  the  road  was  complete  and 
in  operation.  The  road  was  to  be  completed 
within  a  specified  time,  and  the  donation  was 
upon  condition  that  the  road  should  not  be 
transferred  to  the  St.  Louis  &  San  Francisco 
Railroad  Company  within  two  years  from 
October  1,  1899.  On  September  26,  1899,  tbe 
time  for  the  extension  of  the  road  was  ex- 
tended upon  consideration  that  the  mllroad 
to  be  constructed  should  not  pass  into  the 
hands  of  the  St.  Louis  &  San  Francisco  Rail- 
road Company  within  three  years  and  six 
months  from  October  1,  1899.  On  the  8th  of 
November,  1899,  Ferguson  executed  a  doii'n- 
tlon  deed  conveying  the  right  of  way  over  his 
lands  in  Washington  county  to  W.  A.  Bright, 
trustee,  to  secure  the  construction  of  said 
railroad.  When  the  agreement  in  writing  of 
January  13,  1002,  was  executed,  the  railroad 
was  completed  and  in  oiieration  from  Fay- 
ettevllle to  a  connection  with  the  Kansas 
City,  Pittsburg  &  Gulf  Railroad.  The  new 
agreement  took  up  the  subject-matter  of  all 
the  prior  agreements.  The  purpose  of  the 
new  contract  was  to  give  the  railroad  com- 
pany  a  60-day  option  to  purchase  cwtain 
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lands  from  the  plaintiff  for  its  right  of  way, 
depot  and  yard  grounds.  What  is  called  the 
"$500  subsidy  note"  was  recited  as  part  of 
the  purchase  price,  and  no  mention  Is  made 
of  the  condition  attached  to  the  original  con- 
tract for  the  subsidy  note.  The  subsidy  note 
was  due;  but  the  original  contract  provided 
that  the  amount  of  it  should  be  refunded  If 
the  railroad  should  pass  into  the  control  of 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany within  three  years  and  six  months  from 
October  1,  1899.  That  time  had  not  expired 
when  the  option  contract  of  January  13, 
1902,  was  executed.  The  time  limit  of  the 
option  contract  was  60  days  from  its  date. 
The  new  contract  does  not  expressly  abro- 
gate the  prior  agreements;  but  the  scope 
of  the  latter  takes  up  all  matters  of  the  ear- 
lier contracts,  and  covers  the  same  subject- 
matter.  It  Is  inconsistent  with  the  terms  of 
the  earlier  agreements,  and  we  are  of  the 
opinion  ^hat  the  condition  Imposed  in  re- 
gard to  the  railroad  passing  Into  the  hands 
of  the  St.  Louis  &  San  Francisco  Railroad 
Company  was  discharged  by  the  execution  of 
the  new  agreement  of  January  13, 1902.  "The 
discharge  may  take  the  form  either  of  a  total 
obliteration  of  all  contractual  relations  be- 
tween the  parties  in  regard  to  the  subject- 
matter  of  the  contract,  or  It  may  be  effected, 
by  the  substitution  of  a  new  agreement  in 
place  of  the  old  one.  In  such  case  the  new 
agreement  takes  the  place  of  the  old  and 
consists  of  the  new  terms  and  as  much  of  the 
old  agreement  as  the  parties  have  agreed 
shall  remain  unchanged;  In  other  words,  a 
contract  may  be  rescinded  In  part  and  stand 
as  to  the  residue.  9  Cyc.  593..  To  the  same 
effect,  see  Page  on  Contracts,  vol.  3,  SS  1339, 
1340.  .The  railroad  company.  In  compliance 
with  tHe  terms  of  the  option  contract  of 
January  13,  1902,  tendered  to  the  plaintiff 
the  purchase  price  and  demanded  a  deed  for 
the  right  of  way,  depot  and  yard  grounds. 
It  was  entitled  to  this. 

ffoT  the  error  In  finding  for  the  plaintiff 
for  the  amount  of  the  $500  subsidy  note,  the 
decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion. 


ROWE  V.  STATE. 
(Supreme  Court  of  Arkansas.     Nov.  1,  1900.) 

1.  Criminal  Law  (|  1208*)— Statctobt  Of- 
fense— Penalty. 

Where  a  statute  creates  a  new  offense  and 
prescribes  a  particular  penalty  and  mode  of 
procedure,  that  penalty  is  exclusive. 

[M.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  3282 ;  Dec.  Dig.  §  1208.*] 

2.  Animals  (8  57*)— Stock  Law— Violatiom 
—Penalty. 

The  stock  law  of  May  23,  1901  (Acts  1901, 
p.  305),  prohibiting  stock  from  running  at  large 
in  certain  counties,  provides  for  the  impounding 
of  stock  found  trespassing,  and  for  the  recovery 


of  damages  from  the  owner  and  for  costs  and  ex- 
penses arbitrarily  fixed  by  the  statute  to  be  en- 
forced by'  a  summary  sale  of  the  stock.  Held, 
that  the  act  provided  a  penalty  for  its  viola- 
tion which  was  exclusive,  and  hence  an  owner 
of  stock  violating  the  law  was  not  subject  to 
indictment  thereror. 

[Ed.  Note. — For  other  cases,  see  Animals,  Dec 
Dig.  i  67.*] 

3.  Aniuals  (§  51*)— Stock  Law— Penalty. 
The  penalty  imposed  by  the  stock  law  of 
May  23,  J901  (Acts  1901,  p.  305),  by  impound- 
ing, etc.,  to  be  enforced  by  a  summary  sale  of 
the  stock,  is  applicable  only  where  stock  is 
found  trespassing  on  the  cultivated  or  meadow 
fields  of  another,  and  does  not  apply  to  stock 
merely  running  at  large. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dea 
Dig.  {  51.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

R.  A.  Rowe  was  convicted  of  violating 
stock  law,  enacted  May  23,  1901  (Acts  1901, 
p.  305),  and  he  appeals.  Reversed  and  dis- 
missed. 

Rowe  &  Rowe,  for  appellant.  Hal  L.  Nor- 
wood, Atty.  Oen.,  and  C.  A.  Cunningham, 
Asst  Atty.  Gen.,  for  the  State. 


Mcculloch,   c.  j.    Appellant,   r.   a. 

Rowe,  appeals  from  a  judgment  of  convic- 
tion under  an  Indictment  charging  him  with 
a  violation  of  the  terms  of  a  special  stock  law 
approved  May  23,  1901,  which  Is  applicable 
to  certain  counties.  The  statute  provides 
for  an  election  to  be  held,  either  at  the  next 
succeeding  general  election  or  at  a  special 
election  in  any  of  the  counties  therein  named, 
for  the  purpose  of  determining  whether  or 
not  the  provisions  of  the  statute  should  be 
put  in  force  in  the  particular  counties.  It 
further  provides  that  if,  at  said  election,  a 
majority  of  the  votes  cast  oh  the  question 
should  be  In  favor  of  the  law,  it  shall  be 
the  duty  of  the  county  court,  or  the  Judge 
thereof  In  vacation,  to  make  an  order  pro- 
hibiting the  running  at  large  of  hogs,  sheep, 
geese,  and  goats  within  such  territory,  that 
a  copy  of  said  order  shall  be  published,  and 
that,  after  the  adoption  of  the  law  In  the 
given  territory,  "it  shall  be  unlawful  to  per- 
mit any  hog,  sheep,  goose,  or  goat  to  ran  at 
large  in  said  territory;  provided,  the  pro- 
hibition of  such  stock  running  at  large  ap- 
ply only  to  those  living  in  sudi  territory." 
Then  follow  other  sections,  viz.: 

"Sec.  3.  If  any  hog,  sheep,  goose  or  goat 
shall  enter  the  cultivated  or  meadow  lands 
of  another  In  said  counties,  the  owner,  les- 
see or  person  in  lawful  possession  of  such 
land  may  Impound  such  animals  and  detain 
them  until  his  fee,  and  all  damages  caused 
by  such  animals,  are  paid.  Provided,  such 
stock  be  the  property  of,  or  In  control  of 
any  resident  of  any  territory  adopting  said 
fence  law. 

"Sec.  4.  Whenever  any  etodi  is  Impounded 
under. the  provisions  of  this  act,  notice  in 
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writing  shall  be  given  to  the  owner  thereof 
If  known,  upon  payment  or  tender  ot  the  fees, 
costs  or  damages. 

"Sec  6.  Any  person  impounding  stock  nn- 
der  the  provisions  of  this  act  shall  be  entitled 
to  ten  cents  a  day  for  hogs,  and  five  cents 
a  day  for  each  sheep,  goose  or  goat.  The 
damage^  done  by  such  stock  may  be  ascer- 
tained by  any  three  disinterested  household- 
ers in  the  territory  chosen  by  the  person  in- 
terested, or  by  some  Justice  of  the  peace,  who 
shall  take  an  oath  to  assess  such  damages 
fairly  and  honestly,  and  their  assessment 
shall  be  final. 

"Sec.  6.  If  the  owner  or  agent  of  such  im- 
pounded stock,  after  having  received  notice, 
shall  neglect  to  pay  fees  and  damages,  the 
person  impounding  such  stock  may  sell  the 
same  at  public  auction  to  the  highest  bidder 
for  cash,  after  first  giving  five  days'  notice 
of  the  time,  place  and  terms  of  said  sale, 
bj  written  or  printed  notices,  posted  In  three 
public  places  in  the  territory,  and  by  de- 
livering a  copy  to  the  owner  of  such  stock 
If  known,  and  apply  the  proceeds,  after  de- 
ducting the  cost  of  sale,  to  the  satisfaction 
of  his  fees,  and  damages,  and  pay  the  re- 
mainder to  the  owner  of  the  stock,  if  known. 
It  the  owner  cannot  be  found  within  ten 
days,  the  overplus  shall  be  paid  into  the 
county  treasury,  and  be  disbursed  as  in 
cases  of  estrays,  but  the  county  court  may 
make  an  order  directing  the  same  to  be 
returned  to  the  owner  of  said  stock  within 
six  months  on  satisfactory  proof."  Acts 
1901.  pp.  a06-300. 

It  will  be  noticed  that  the  act  in  question 
provides  no  penalty  except  that  prescribed 
in  the  sections  quoted  above.  The  question 
then  arises  whether  or  not  the  appellant 
could  be  indicted  for  a  violation  of  any  of 
the  terms  of  pie  statute.  It  Is  insisted  on  be- 
half of  the  state  that  the  following  statutes 
of  this  state  authorize  the  Indictment  and 
conviction  of  appellant: 

"Where  the  performance  of  any  act  Is 
problbitM,  or  the  performance  of  any  act 
is  required  hy  any  statute,  and  no  penaHy  for 
tbe  violation  of  such  statute  is  imposed,  ei- 
ther In  tbe  same  section  containing  such  pro- 
hibition or  requiring  such  act  or  duty,  or 
In  any  other  section  or  statute,  the  doing  of 
Bocb  prohibited  act  or  the  neglect  of  such 
required  act  by  duty,  shall  be  deemed  a  mis- 
demeanor. 

"Every  person  who  shall  be  convicted  of 
any  misdemeanor,  tbe  punishment  of  which 
is  not  defined  in  this  or  some  other  statute, 
shall  be  punished  by  imprisonment  not  ex- 
ceeding one  year,  or  by  fine  not  exceeding 
two  hundred  and  fifty  dollars,  or  by  fine  and 
imprisonment  both."  Sections  2447,  2448, 
Klrby's  Dig. 

Now,  the  first  inquiry  Is  whether  or  not 
the  special  statute  in  question  prescribes  a 
penalty  for  the  violation  of  Its  terms;    for, 


if  it  does,  the  sections  of  the  digest  quoted 
above  have  no  application.  The  authorities 
sustain  the  rule  that  when  an  act  "creates 
a  new  offense  and  makes  that  unlawful  whlclk 
was  lawful  before,  and  prescribes  a  partlci*- 
lar  penalty  and  mode  of  procedure,  that  pen- 
alty alone  can  be  enforced."  McClaln  Od< 
Criminal  Law,  |  8;  People  v.  Hislop,  77  N. 
Y.  331;  Commonwealth  v.  Evan,  13  Serg.  &. 
R.  (Pa.)  426;  McElhiney  v.  Commonwealth, 
22  Pa.  365.  It  is  really  unnecessary  to  In- 
voke that  rule  here,  though  it  is  undoubtedly 
applicable,  as  the  general  statute  quoted: 
above  by  Its  express  terms  limits  Its  applica- 
tion to  prohibited  acts  for  the  doing  of  whlch< 
no  penalty  is  prescribed.  Therefore,  if  it 
can  be  said  that  the  special  statute  in  ques- 
tion prescribes  a  penalty  at  all,  then  the  gen- 
eral statute  Is  not  applicable.  We  are  of  the 
opinion  that  the  special  stock  law  does  pre- 
scribe a  penalty.  It  authorizes  the  impound- 
ing of  stock  found  trespassing  upon  the  culti- 
vated or  meadow  land  of  another,  and  mulcts 
the  owner  of  the  stock  in  damages  caused 
by  the  depredation  of  the  stock,  and  for  the 
costs  and  expenses  arbitrarily  fixed  by  the 
statute,  and  provides  for  the  sale  of  the 
stock  In  a  summary  manner  for  the  purpose 
of  paying  sama  This  arbitrary  provision 
can  only  be  justified  as  a  penalty  Imposed 
upon  the  owner  for  allowing  his  stock  to 
run  at  large  in  violation  of  the  terms  of  the 
statute.  It  Is  confiscatory,  unless  justifiable 
as  a  penalty. 

It  is  insisted  by  the  Attorney  General  in 
argument  that,  if  this  be  regarded  as  a  pen- 
alty at  all,  It  has  no  application  to  tbe  mere- 
running  at  large  of  the  stock,  and  is  only 
applicable  where  the  stock  is  found  trespass- 
ing upon  the  cultivated  or  meadow  lands  of 
another  person.  This  is  true.  But  tbe  Leg- 
islature deemed  that  to  be  sufficient  penalty^ 
and  the  courts  are  not  justified  in  reading 
anything  else  into  the  act,  and  thereby  im- 
pose a  penalty  which  the  lavnnokers  did  not 
intend  to  Inflict 

We  are  therefore  of  tbe  opinion  that  the- 
Legislature  has  not  imposed  a  fine  for  the- 
violation  of  the  special  statute,  and  the  in- 
dictment of  the  appellant  was  therefore  un- 
authorized. 

Judgment  is  reversed,  and  cause  dismissed: 


STATE  V.  ST.  LOUIS  &  S.  F.  R.  Ca 
(Snpreme  Gonrt  of  Arkansas.     Nov.  I,  1909.) 
1.  RAiLttoAos  (I  255*)— Passenger  Accommo- 
dations—Waiting  Roous— Dbinkino  Wa- 
xes— Indictment. 

An  indictment  that  defendant,  a  railroad 
corporation,  maintaining  a  station  with  waiting 
rooms  for  passengers  at  B.,  unlawfully  faiiea' 
to  supply  such  waitine  rooms  with  wholesome 
drinking  water,  and  refused  to  provide  and  keep'  • 
provided  and  supplied  such  waiting  rooms  wita 
any  drinking  water  whatever,  stated  a  violation 
of  Klrby's   Dig.  f  6634,   requiring  all  persons 
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operating  railroads  within  ttie  state  to  keep 
waiting  rooms  at  all  times  supplied  wttli  whole- 
some drinking  water,  etc. 

[Bd.  Kote.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  T75;   Dec.  Dig.  {  265.*] 

2.  Railboads    (I    2S5*)  —  Station    Rbouia- 
TiORB— Dbinkiko    Watkb— Statutm— Oow- 

STBUCTION. 

Kirby's  Dig.  i  6634,  requires  ail  railroads 
to  keep  waiting^  rooms  supplied  with  drinking 
water,  and  section  6636  declares  that  railway 
companies  neglecting  to  comply  shall  t>e  guilty 
of  a  misdemeanor,  and,  on  conviction,  shall  t>e 
fined  for  each  day  s  failure,  and  that  any  agent 
of  the  railway  company  at  such  depot  neglect- 
ing to  comply  shall  on  conviction  t>e  fined. 
Held,  that  the  statute  expressly  makes  both 
the  railroad  and  the  particular  agent  guilty  of 
a  misdemeanor  and  subject  to  a  fine  for  failure 
to  comply  with  section  6634;  the  duties  imposed 
thereby  not  being  entirely  personal  with  the 
agent. 

[Ed.  Note.— r<$r  other  cases,  see  Railroads, 
Dec.  Dig.  f  255.*] 

3.  Constitutional  Law   (J  241*)  —  Equal 
Pbotection  or  the  Laws— Station  Reou- 

'    LATioNB— Penalty. 

Kjrby's  Dig.  U  6634,  6636,  imposing  a  pen- 
alty on  railroad  companies  and  their  station 
agents  for  failure  to  provide  waiting  rooms  with 
wholesome  drinking  water,  and  fixing  a  more 
onerous  penalty  for  violation  on  the  corporation 
than  on  the  agent,  was  not  for  that  reason  nn- 
constituHonal  as  depriving  the  railroad  com- 
panies of  the  equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  H  700,  701 ;  Dec.  Dig.  {  241.*] 

4.  Affeal  AND  Ebbob  ({  338*)— Wbit  or  Eb- 

■OB— TlMK— STATUTEB. 

Act  May  5,  1009,  prescribing  the  time  with- 
in whidi  a  writ  of  error  may  be  sued  out,  does 
not  apply  to  writs  to  review  judgments  render- 
ed prior  to  its  enactment. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Eirror,  Cent.  IMg.  {  1882;   Dec.  Dig.  {  33&*] 

Appeal  from  Circuit  Court,  Lawrence 
County;  Charles  Coffin,  Judge. 

The  St  Louis  ft  San  Francisco  Railroad 
Company  was  indicted  for  failure  to  pro- 
vide drinking  water  In  Its  station,  and,  from 
an  order  sustaining  a  demurrer  to  the  In- 
dictment, the  state  appeals.  Reversed  and 
remanded. 

Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A. 
Cunningham,  Asst.  Atty.  Gen.,  for  the  State. 
W.  F.  Evans  and  W.  J.  Orr,  for  appellee. 

McCDLLOCH,  C.  J.  The  grand  Jury  of 
tlM  Western  district  of  Lawrence  county  re- 
tained against  appellee  the  following  Indict- 
ment (omitting  caption):  "On  the  13th  day 
of  August,  1908,  the  St  Louis  &  San  Francis- 
co Railroad  Company,  being  a  railroad  cor- 
IMratlon,  operating  a  line  of  railroad  In  this 
state,  said  company  operating  a  line  of  rail- 
road in  and  through  the  Western  district 
of  said  county,  and  passing  through  and  by 
the  town  of  Black  Rock,  in  said  district  and 
county,  and  said  company  then  and  there 
having  and  maintaining  a  station  and  depot 
at  said  place  of  Black  Rock,  and  maintain- 
ing and  having  waiting  rooms  for  passengers 
at  said  station  and  depot,  and  a  waiting 


room  for  persons  of  the  white  race  being 
situated  in  the  said  depot  building  near  the 
ticket  office  of  said  defendant  company,  and 
being  then  and  there  used  by  the  defend- 
ant company  as  a  waiting  room  for  white 
passengers,  and  such  passengers  being  then 
and  there  In  said  waiting  room,  the  said  de- 
fendant the  St  Ix>nls  &  San  Francisco  Rail- 
road Company,  In  said  county,  district  and 
state,  did  then  and  there  unlawfully  fall, 
neglect  and  refuse  to  supply  said  waiting 
room  with  wholesome  drinking  water,  and 
did  then  and  there  fall,  neglect  and  refuse 
to  provide  and  supply,  and  to  have  and  keep 
provided  and  supplied  said  waiting  room 
with  any  drinking  water  whatever,  against 
the  peace  and  dignity  of  the  state  of  Arkan- 
sas." 

The  court  sustained  a  demurrer  on  the  fol- 
lowing grounds: 

"(1)  That  said  Indictment  does  not  charge 
any  offense  under  the  laws  of  the  state  of 
Arkansas  against  this  defendant 

"(2)  That  the  acts  complained  of  are  acts 
personal  to  the  agent  and  not  to  this  defend- 
ant and  the  duties  herein  Imposed  rest  up- 
on the  said  agent  <u>d  not  upon  this  de- 
fendant" 

It  will  be  seen  that  the  indictment  charges 
appellee,  a  railroad  corporation,  with  having 
refused  and  neglected  to  supply  with  drink- 
ing water  one  of  the  waiting  rooms  In  the 
station  at  Black  Rock,  Ark.  The  indict- 
ment follows  closely  the  language  of  the 
statute,  and  we  think  that  it  fully  states 
facts  constituting  a  violation  of  the  stat- 
ute, which  reads  as  follows:  "All  persons 
who  own  or  operate  any  line  or  lines  of  rail- 
road In  this  state  shall  keep  separate  wait- 
ing rooms  now  provided  for  in  section  6622 
in  all  depot  buildings  now  erected  or  that 
may  hereafter  be  erected,  for  the  accom- 
modation of  their  passengers,  open  botb  day 
and  night  for  the  free  and  unrestricted  nse 
of  their  said  passengers.  And  that  said  wait- 
ing rooms  shall  at  all  proper  times  and  sea- 
sons be  comfortably  heated  and  at  aU  times 
supplied  with  wholesome  drinking  water, 
and  shall  in  ail  other  respects  be  kept  and 
maintained  in  a  sanitary  and  clean  manner." 
Section  6634,  ICirby's  Dig. 

The  second  ground  of  the  demurrer  is 
equally  untenable.  The  statute  in  express 
terms  makes  Ixtth  the  railway  company  and 
the  particular  agent  who  neglects  or  refuses 
to  perform  the  required  acts  guilty  of  a  mis- 
demeanor, and  subject  to  a  fine.  A  railroad 
corporation  can  act  only  through  agents, 
and  it  is  within  the  power  of  the  I^eglsla- 
ture  to  inflict  penalties  upon  corporations 
for  the  conduct  of  tbeir  agents  in  falling  to 
perform  statutory  duties.  In  State  v.  St 
L.  &  S.  F.  R.  R.  Co.,  83  Ark.  254,  103  S.  W. 
625,  this  court  held  that  the  statute  in  ques- 
tion Is  not  violative  of  the  fourteenth  amend- 
ment  to    the    Constitution    of    the    United 
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states.  It  Is  now  pointed  out  by  counsel 
for  appellee  in  their  brief  tbat  ttae  court  In 
the  opinion  In  that  case  did  not  state  the 
reasons  for  the  decision,  and  they  Insist  that 
the  reasons  must  have  been  that  the  court 
deemed  that  part  of  the  statute  which  re- 
quires that  waiting  rooms  be  comfortably 
heated,  and  at  all  times  supplied  with  drink- 
lug  water,  to  be  applicable  only  to  the  par- 
ticular agent  of  the  railway  company  who 
falls  to  comply  with  its  provisions.  Such  a 
conclusion  cannot  be  drawn  from  the  opin- 
ion In  that  case,  for  It  involves  an  indict- 
ment against  the  company  Itself  for  failure 
to  keep  the  waiting  room  comfortably  heated 
and  supplied  with  drinking  water.  The  court 
decided  that  the  Indictment  was  void  for  un- 
certainty and  duplicity,  but  that  the  statute 
was  valid  In  Its  application  to  railroad  cor- 
porations for  failure  to  perform  the  speci- 
fied acts.  That  is  the  only  reasonable  con- 
clusion to  be  drawn  from  the  decision. 

It  is  argued  that,  if  these  provisions  of 
the  statute  be  construed  to  apply  both  to  the 
'railroad  corporation  and  the  particular  agent 
who  is  guilty  of  the  negligent  omission,  it 
is  void  on  the  ground  of  its  discriminatory 
effect  In  imposing  a  larger  fine  upon  the  rail- 
road corporation  than  upon  the  offending 
agent.  It  does  not  at  nil  follow  that  this  is 
an  improper  discrimination.  The  aim  of  the 
statute  is  to  punish  both  the  principal  and 
the  agent,  visiting  the  greater  punishment 
upon  the  principal.  We  are  clearly  of  the 
opinion  that  this  is  permissible,  and  that 
It  does  not  constitute  an  unjust  and  unrea- 
sonable discrimination.  The  two  classes  of 
offenders  occupy  different  attitudes.  It  is 
within  the  province  of  the  lawmakers  to 
determine  which  class  shall  suffer  the  great- 
er punishment.  In  other  words,  neither  the 
railroad  corporation  nor  any  other  class  of 
employers  is  denied  the  equal  protection  of 
the  laws  by  a  statute  inflicting  a  severer 
punishment  upon  the  principal  than  upon 
the  agent.  In  Hayes  v.  Missouri,  120  IT.  S. 
68,  7  Sup.  Ct.  350,  30  L.  Ed.  578,  Mr.  Justice 
Field,  delivering  the  opinion  of  the  court, 
said:  "The  fourteenth  amendment  to  the 
Constitution  of  the  United  States  does  not 
prohibit  legislation  which  is  limited  either 
in  the  objects  to  which  It  is  directed,  or  by 
the  territory  within  which  it  is  to  operate. 
It  merely  requires  that  all  persons  subjected 
to  such  legislation  shall  be  treated  alike, 
under  like  circumstances  and  conditions,  both 
In  the  privileges  conferred  and  lu  the  liabili- 
ties imposed."  And  in  Pembina  Mining  Co. 
V.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct. 
737,  31  L.  Ed.  650,  the  same  learned  Judge 
said:  "The  inhibition  of  the  amendment  that 
no  state  shall  deprive  any  person  within  Its 
Jurisdiction  of  the  equal  protection  of  the 
laws  was  designed  to  prevent  any  person  or 
class  of  persons  from  being  singled  out  as 
a  special  subject  for  discriminating  and  hos- 


tile legislation."  Mr.  Justice  Bradley,  in 
Missouri  v.  I^wls,.101  TJ.  S.  22,  25  L  Ed. 
988,  in  referring  to  this  provision  of  the 
fourteenth  amendment,  said:  "It  means  that 
no  person  or  class  of  persons  shall  be  denied 
the  same  protection  of  the  laws  which  is 
enjoyed  by  other  persons  or  class  of  persons 
In  the  same  class  or  under  like  circum- 
stances." 

Counsel  insist  that  the  .writ  of  error  sbouhl 
be  dismissed  because  It  was  not  sued  out 
within  the  time  prescribed  by  the  act  of  May 
5,  1S09.  The  Judgment  in  this  case  was 
rendered  prior  to  the  passage  of  that  act. 
and  It  is  not  applicable.  Rankin  v.  Scho- 
fleld,  70  Ark.  83,  66  S.  W.  19T. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer  and  to  proceed  further. 


CARUTIIERS  et  al.  v.  GREER. 
(Supreme  Court  of  Aikansas.     Nov.  1.  190U.I 

1.  Taxation  (f  829*)— Tax  Sales— In vaudi- 
TT— Recovery  of  taxes— "Pubchaser." 

The  word  "purchaser"  in  Revenue  Act 
July  23.  1868  (Acts  1868,  p.  281)  J  72,  and  in 
Acts  1883,  p.  275,  I  152  (Kirby's  Dig.  g  7112). 
authorizing  the  purchaser  under  an  invalid  tax 
Bale  to  recover  the  taxes  assessed  against  the 
land  for  which  it  was  sold  and  taxes  subsequent- 
ly paid  up  to  the  time  of  adjudication  of  inva- 
lidity, does  not  limit  such  right  to  the  person 
actually  purchasing  at  the  sale,  but  extends  lo 
bis  subsequent  grantees. 

[Etl.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.   H  1043,   1(>44 ;    Dec.  Dig.  §  829.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5858-5860;  vol.  8,  p.  7775.] 

2.  Taxation  (§  8.33*)- Sale— Invalidity — 
Recovery  or  Taxes. 

An  adjudication  of  the  invalidity  of  a  tax 
sale  is  a  condition  precedent  to  the  riglit  of 
the  purchaser  or  his  grantees  to  recover  the  tax- 
es paid  on  the  land,  as  authorized  by  Kirby's 
Dig.  «  7112. 

[Kd.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  S  833.*] 

3.  Taxation  (§  827*)— Tax  Sales— Invalidi- 
ty—Adjudication— Recovebt  OF  Taxes. 

Kirby's  Dig.  f  7112,  authorizes  a  recovery 
of  taxes  by  the  purchaser  on  an  adjudication 
tbat  the  sale  is  invalid  for  irregularity.  I'lain- 
tiff  sued  to  foreclose  a  lien  for  taxes  on  land  in 
controversy,  alleging  that  the  tax  sale  had  ixsen 
held  void  by  the  Supreme  Court.  This  was  not 
denied,  and  at  the  trial  plaintiff  admitted  tbat 
the  sale  was  invalid.  Held,  that  such  admission 
was  equivalent  to  an  allegation  that  the  sale  was 
void,  and,  not  being  denied,  the  chancellor  was 
warranted  in  considering  the  complaint  as 
amended  to  embrace  such  allegation,  so  as  to 
sustain  a  finding  that  the  sale  was  void,  required 
to  support  a  decree  enforcing  plaintiff's  lien  for 
the  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  827.*! 

4.  Taxation  (J  827*)  —  Invalid  Sale— Tax 
Lien— Enforcement— KsToppEL. 

Where,  in  a  suit  by  the  assignee  of  a  pur- 
chaser at  a  tax  sale  to  enforce  a  lien  on  tlx' 
land  for  the  taxes,  on  the  theory  that  the  sale 
was  void,  plaintiff  did  not  seek  a  personal  de- 
cree against  defendants  for  the  taxes  paid,  they 
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were  not  entitled  to  object  that  .it  was  not  al- 
leged or  proved  that  the  lale  waa  T(Hd ;  its  in- 
Talidity  being  immaterial  to  the  relief  demanded. 

UM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  S27.»] 

Appeal  from  White  Chancery  Court;  John 
E.  Martlnean,  Oiancellor. 

Suit  by  A.  B.  Greer  against  J.  A.  Caru- 
thers  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Jno.  M.  Rose  and  Murphy,  Coleman  & 
Lewis,  for  appellants.  Brundldge  &  Neelly, 
for  appellee. 

McCUIXOCH,  G  J.  Appellee  Instituted 
this  action  In  liie  chancery  court  of  WTiIte 
<.-ounty  against  appellants  to  enforce  a  Hen 
claimed  on  a  certain  tract  of  land  for  the 
amount  of  taxes  paid  thereon.  He  alleges 
In  his  complaint  that  the  land  in  question 
was  sold  for  taxes  of  the  year  1868  duly 
assessed  against  It;  that  one  Jno.  A.  Cole 
purchased  at  the  sale  and  received  a  deed 
therefor;  that  appellee  holds  under  mesne 
conveyances  from  Cole;  and  that  he  and 
those  under  whom  he  claims  have  paid  the 
taxes  on  the  land  regularly  for  each  year, 
with  the  exception  of  a  few  years  when  be 
failed  to  pay  by  inadvertence,  since  the  said 
date  of  sale.  The  complaint  contains  the 
further  statement  that  "the  tax  sale,  under 
which  other  lands  were  sold  and  bought 
by  Jno.  A.  Cole  at  the  same  time  of  the  pur- 
chase of  these,  has  been  held  by  the  Su- 
preme Court  of  Arkansas  to  be  Irregular 
and  void,  and  the  plaintiff  does  not  claim 
title  to  the  lands  herein  mentioned  by  rea- 
son of  said  irregularity."  The  prayer  of 
the  complaint  is  that  a  lien  be  declared  on 
the  land  in  favor  of  the  plaintiff  for  the 
amount  of  taxes,  aggregating  $165,  paid  as 
aforesaid  by  him  and  those  under  whom  he 
claims.  The  answer  of  appellants  contains 
a  denial  of  each  of  the  allegations  of  the 
complaint,  except  that  concerning  the  ad- 
judication by  the  Supreme  Court  of  the 
invalidity  of  the  other  tax  sales  to  Cole. 
Appellants  also  pleaded  the  statute  of  limi- 
tations. During  the  progress  of  the  trial,  ap- 
pellee orally  admitted  In  open  court  "that 
the  tax  sale  pursuant  to  which  the  tax 
deed  was  made  was  void,  and  that  the  plain- 
tiff claims  no  title  to  the  land,  and  only 
seeks  to  recover  taxes  paid  on  said  land, 
and  to  have  same  declared  a  Hen  thereon." 
This  admission  was  recited  in  the  final  de- 
cree. Proof  was  adduced  as  to  the  tax  sale 
to  Cole,  the  mesne  conveyances  from  Cole  to 
appellee,  and  the  various  payments  of  taxes 
made  by  appellee  and  those  under  whom  he 
claims;  but  no  proof  waa  adduced  as  to 
the  invalidity  of  the  tax  sale  further  than 
the  admission  of  the  appellee,  as  aforesaid, 
made  in  open  court  The  court  decreed  the 
relief  prayed  for  in  the  complaint,  and  an 
appeal  was  taken  to  this  court 


Section  72  ot  the  general  revenue  act  ap- 
proved July  23,  1868  (Acts  1868,  p.  281), 
under  which  the  tax  sale  in  question  was 
made,  reads  as  follows:  "Upon  the  sale  of 
any  land  or  town  lot  tor  delinquent  taxes, 
the  lien  which  the  state  has  thereon  for 
taxes  then  due  is  transferred  to  the  pur- 
chaser at  such  sale,  and,  if  such  sale  proves 
to  be  invalid  on  aocoimt  of  any  irregularity 
in  the  proceedings  of  any  officer  having  any 
duty  to  perform  in  relation  thereto,  the  pur- 
chaser at  such  sale  is  entitle  to  receive 
from  the  proprietor  of  such  land  or  lot  the 
amount  of  taxes,  i>enalty  and  interest  le- 
gally due  thereon,  and  the  amount  of  taxes 
paid  thereon  by  the  purchaser  subsequent 
to  such  sale;  and  such  land  or  lot  is  bound 
for  the  payment  thereof."  Similar  provi- 
sions were  embraced  in  the  revenue  act  of 
1871  (Acts  1871,  p.  184,  {  178)  and  1883  (Acts 
1883,  p.  275,  i  152  [Klrby'g  Dig.  {  7112]),  ex- 
cept that  the  later  acts  omitted  the  provi- 
sion for  the  recovery  of  "Interest,  penalty 
and  cost  of  advertising"  from  the  specified 
amounts  to  be  recovered  by  the  purchaser 
from  the  proprietor.  In  Railway  Co.  v. 
Alexander,  48  Ark.  190,  4  S.  W.  753,  this 
court  held  that  under  the  act  of  1871  the 
purchaser  at  a  tax  sale  adjudged  to  be  in- 
valid could  In  an  action  Instituted  for  that 
pui^Mse  recover  a  personal  Judgment  against 
the  owner  of  the  land  at  the  time  of  the 
sale  for  the  amount  of  the  taxes,  penalty, 
etc.,  for  which  the  land  was  sold,  and  for 
taxes  subsequently  paid,  and  that  he  was 
also  entitled  to  a  decree  against  subsequent 
purchasers  condemning  the  land  for  the 
enforcement  of  the  lien.  The  court  said 
that  it  was  unnecessary  to  determine  wheth- 
er or  not  the  act  of  1883  was  retroactive  In 
its  operation.  Inasmuch  as  the  plaintiff's 
right  to  recover  all  that  was  adjudged  to 
him  had  vested  before  the  act  of  1883  was 
passed.  It  is  unImi>ortant  to  determine  that 
question  in  the  present  case,  for  the  reason 
that  if  the  appellee  is  entitled,  under  the 
act  of  1868  which  was  In  force  at  the  time 
of  the  sale,  to  recover  the  amount  of  taxes 
paid  prior  to  the  passage  of  the  later  acts 
of  1871  and  1883,  he  is  also  entitled  to  recov- 
er under  the  later  statutes  the  amount  of 
taxes  paid  since  the  dates  of  their  respective 
enactments.  The  three  statutes  are  similar 
except  as  to  the  recovery  of  Interest,  penal- 
ty, and  costs. 

It  Is  Insisted,  however,  that  these  statutes 
apply  only  to  purchasers  at  tax  sales,  and 
not  to  vendees  of  such  purchasera  We  do 
not  think  that  the  operation  of  the  statute 
was  Intended  to  be  so  circumscribed,  for 
that  interpretation  would,  to  a  considerable 
extent  defeat  their  wholesome  effect  The 
word  "purchaser"  In  the  statute  was  used 
In  a  broad  sense,  meaning,  any  one  claim- 
ing under  a  purchase  at  a  tax  sale.  In  Hunt 
V.  Curry,  37  Ark.  100,  Chief  Justice  £>igllsh. 
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speaking  of  one  of  these  statutes,  said  that 
by  the  word  "proprietor,"  as  used  therein, 
was  meant  the  defaulting  owner  or  person 
under  obligation  to  pay  the  taxes.  "It 
would  be  a  narrow  view  of  the  statute,  and 
not  warranted  by  Its  language,  so  to  con- 
strue It  as  to  confine  the  Hen  to  the  time 
the  land  or  lot  remains  In  the  hands  of  him 
who  was  Its  proprietor  at  the  time  of  the 
tax  sale,  and  to  hold  that  the  Hen  may  be 
defeated  by  a  change  of  owners."  He  also 
declared  that  "the  policy  of  the  state  Is  to 
faTor  those  who  pay  taxes  upon  lands  for 
defaulting  owners."  We  conclude  that,  un- 
der a  fair  construction  of  the  statute,  those 
who  claim  under  a  purchaser  at  a  tax  sale 
are  entitled  to  recover  the  taxes  assessed 
against  the  land  for  w&lch  It  was  sold,  and 
the  taxes  subsequently  paid  thereon  up  to 
the  time  of  adjudication  of  the  Invalidity  of 
the  tax  sale.  The  purchaser's  right  of  ac- 
tion passes  under  his  deed  to  his  vendee 
and  to  subsequent  vendees. 

It  Is  also  contended  that  there  were  nei- 
ther allegations  nor  proof  that  the  tax  sale 
In  question  was  invalid,  and  that  for  this 
reason  the  appellee  failed  to  make  out  his 
claim  under  the  statute  for  reimbursement 
In  Railway  Co.  v.  Alexander,  supra,  the 
court  held,  in  effect,  that  an  adjudication  of 
the  invalidity  of  a  tax  sale  is  a  condition 
precedent  to  the  right  to  recover  the  amount 
of  taxes  paid  on  the  land.  It  is  there  said: 
"Our  statute  does  not  undertake  to  confer 
nift>n  the  tax  purchaser  any  remedy  for  re- 
imbursement until  the  sale  at  which  he 
has  puivbased  shall  'prove  invalid.'  The 
only  method  known  to  the  law  of  proving 
the  invalidity  of  a  sale  Is  by  a  Judicial  in- 
vestigation, and  It  follows  that  his  cause  of 
action  does  not  accrue  until  a  court  of  com- 
petent Jurisdiction  has  adjudged  that  the 
title  is  bad."  In  that  case  there  had  been 
a  prior  adjudication  as  to  the  invalidity  of 
the  tax  sale,  and  the  court,  when  using  the 
above  quoted  language,  was  discussing  the 
question  of  the  statute  of  limitations,  which 
had  been  pleaded.  The  adjudication-  as  to 
the  invalidity  of  a  tax  sale  may  be  made  in 
an  action  brought  by  the  piu-cbaser  to  re- 
cover the  amount  of  taxes  paid  on  the  land, 
for  two  actions  between  the  same  parties 
concerning  the  same  subject-matter  are  not 
required  where  a  single  one  In  which  all 
of  the  rights  of  the  parties  may  be  adju- 
dicated will  suffice. 

Now,  we  think  that  the  decree  in  this 
case  was  in  effect  an  adjudication  of  the 
invalidity  of  the  tax  sale.  Appellee's  oral 
admission  was  of  no  force  as  an  admission, 
but  was  equivalent  to  an  allegation  that 
the  sale  was  invalid;  and  the  chancellor 
was  warranted  in  so  considering  it,  and  in 
treating  the  complaint  as  amended  so  as 
to  embrace  this  allegation.  Appellants  did 
not  attempt  to  enter  a  denial  of  this  alle- 


gation, but  held  to  their  contention  that 
the  appellee,  not  being  the  purchaser  of 
the  land  at  the  tax  sale,  was  a  mere  volun- 
teer, and  not  entitled  to  reimbursement  in 
any  event  Moreover,  we  are  of  the  opin- 
ion that  appellants  cannot  complain,  even 
If  the  court  bad  adjudged  the  Invalidity  of 
the  sale  without  either  allegation  or  proof.- 
The  appellee  neither  sought  nor  obtained  a 
personal  decree  against  them  for 'a  recov- 
ery of  the  taxes  paid;  but  he  asked  only  for 
an  enforcement  of  his  lien  on  the  land, 
which  the  court  granted.  Now,  if  the  tax 
sale  was  valid,  appellee  was  the  owner  of 
the  land  and  was  entitled  to  more  relief 
than  he  obtained;  that  is  to  say,  he  should 
have  recovered  the  land  itself,  instead  of 
merely  enforcing  a  lien  on  It  for  the  amount 
of  taxes  paid.  So  the  appellants  could  not 
possibly  be  Injured  by  an  adjudication,  with- 
out sufficient  proof,  that  the  tax  sale  was 
invalid.  Railway  Co.  v.  Alexander,  supra, 
is  decisive  of  the  contention  of  appellants 
as  to  the  statute  of  limitations.  The  stat- 
ute, it  is  held  in  that  case,  begins  to  run 
from  the  date  of  adjudication  of  the  inva- 
lidity of  the  tax  sale.  As  there  was  no  such 
adjudication  prior  to  the  Institution  of  the 
present  case,  the  statute  never  began  to 
run  against  appellee's  .claim. 
Decree  affirmed. 


CARR  V.  STATE. 
(Supreme  Court  of  Arkansas.     Nov.  1,  1900.) 

1.  Courts  (8  207*) — Appkixatb  Jubisdictioit 

—  SUFEBVISOBT     JUBISDICTIOn  —  AUTHOaiTT 

or  Judge. 

Const,  art  7,  i  4,  giving  the  Supreme  Court 
general  superintending:  control  over  inferior 
courts,  and,  in  aid  of  its  appellate  and  supervis- 
ory jarisdiction,  power  to  issue  writs  of  cer- 
tiorari, mandamus,  and  other  remedial  writs, 
and  giving  its  judges  severally  power  to  issue 
any  of  the  aforesaid  writs,  only  authoriises  the 
judges  of  the  Supreme  Court  to  issue  such  writs 
in  aid  of  its  appellate  or  supervisory  jurisdic- 
tion, such  as  to  preserve  the  status  quo  pend- 
ing appeal,  etc.,  but  not  to  reverse  or  affirm  the 
judgment  of  the  inferior  court,  and  a  judge  of 
the  Supreme  Court  could  not  issue  certiorari 
to  review  the  denial  of  bail  by  the  trial  court, 
so  that  his  order  granting  bail  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  207.*] 

2.  Bail    (|    49*)— Cbiminai,    Pbosecutioit— > 
Proceeoinos. 

Since,  under  the  constitutional  provisio* 
making  all  persons  bailable  before  conviction, 
except  for  capital  offenses,  where  the  proof  it 
evident  or  the  presumption  is  great  bail  shouM 
be  denied  where  it  will  not  m  all  probabilitj 
procure  the  attendance  of  the  prisoner,  the  Su- 
preme Court  In  reviewlDg  a  denial  of  I}ail,  should 
consider  that  fact  as  well  as  all  the  evidence  and 
the  presumption  of  innocence,  and,  if  the  evi- 
dence is  clear  that  an  offense  has  been  commit- 
ted and  that  accused  is  guilty  and  will  probably 
be  punished  capitally,  the  order  denying  bau 
should  be  affirmed. 

[Ed.   Note.— For  other  cases,  see  Bail,  Dee. 
Dig.  I  49.*] 

Wood,  J.,  dissenting. 
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'  Certiorari  to  Circuit  Court,  Pulaski  Coun- 
ty; Robert  J.  Lea,  Judge. 

Oeorge  Carr  was  arrested  and  Imprisoned 
under  a  charge  of  first-degree  murder,  and 
brings  certiorari  to  review  an  order  denying 
ball.    Order  affirmed. 

W.  H.  Pemberton,  F.  T.  Vaughan,  and 
Palmer  Danaher,  for  appellant  Roy  D. 
Campbell,  Pros.  Atty.,  and  Lewis  Rhoton, 
for  tbe  State. 

BATTLE,  J.  Oeorge  Carr  was  accused  of, 
and  arrested  and  Imprisoned  for,  murder  In 
the  I  first  degree,  committed  by  the  killing  of 
Adolph  Topf  In  Pulaski  coun^,  in  this  state, 
on  tbe  5th  day  of  June,  1900.  He  applied 
to  Robert  J.  Lea,  judge  of  •  the  Pulaski ,  cir- 
cuit court,  to  be  admitted  to  ball,  which  was 
refused.  On  the  2d  day  of  September, 
1909,  be  applied  to  Carroll  D.  Wood,  an 
associate  Justice  of  this  court,  for  a  writ 
of  certiorari  to  bring  up  for  revision  a 
transcript  of  all  the  proceedings  before  ■  the 
circuit  Judge,  Robert  J.  Lea,  including  the 
evidence  heard  by  lUm,  to  the  end  that  he 
might  be  I  admitted  to  ball  if  he  be  entitled  to 
it.  Upon  examination  of  a  transcript  of  such 
proceedings  and  evidence,  which  was  admit- 
ted by  the  parties  to  be  a  true  and  correct 
record,  and  upon  waiver  of  the  writ  of  cer- 
tiorari, Justice  Wood  allowed  him  bail  .in 
the  sum  of  |7,S00.  This  record  is  now  be- 
fore UB  to  determine  whether  the  circuit 
Judge  erred .  in  refusing  to  grant  ball. 

The  first  question  we  shall  consider  Is: 
What  Is  the  force  and  effect  of  the  order  of 
Justice  Wood  admitting  the  prisoner  to  bail? 

Section  4  of  article  7  of  the  Constitution 
provides:  "The  Supreme  Court,  except  In 
cases  otherwise  provided  by  this  constitution, 
shall  have  appellate  Jurisdiction  only;  which 
shall  be  co-extensive  with  the  state,  under 
such  restrictions  as  may  from  time  to  time 
be  prescribed  by  law.  It  shall  have  a  gener- 
al superintending  control  over  all  Inferior 
courts  of  law  and  equity;  and,  in  aid  of 
Its  appellate  and  supervisory  Jurisdiction,  It 
shall  have  power  to  Issue  writs  of  error,  and 
supersedeas,  certiorari,  habeas  corpus,  pro- 
hibition, mandamus  and  quo  warranto,  and 
other  remedial  writs ;  and  to  hear  and  deter- 
mine tbe  same.  Its  judges  shall  be  conserva- 
tors of  the  peace  throughout  the  state,  and 
shall  severally  have  power  to  issue  any  of  the 
aforesaid  writs." 

"In  Good  et  al..  Ex  parte,  19  Ark.  410,  this 
court  held  that,  in  the  exercise  of  its  consti- 
tutional power  of  superinteudlng  control  over 
inferior  tribunals,  it  could  review,  on  certio- 
rari, the  decision  of  a  circuit  Judge  refusing 
bail,  and  indicated  tbe  proper  mode  .of  prac- 
tice of  bringing  the  decision  before  it  for  re- 
view. This  decision  was  approved  in  Klt- 
trell,  Bz 'parte,  20  Ark.  600,"  and  Harbour, 
Ex  parte,  39  Ark.  126. 

The  circuit  Judge  had  the  power  in  this 
case  to  admit  the  prisoner  to  bail  or  refuse 


it  Tbe  authority  to  review  bis  order  or 
Judgment  refusing  it  or  set  It  aside  is  su- 
pervisory, and  is  vested  exclusively  in  the 
Supreme  Court  No  apiiellate  or  supervisory 
Jurisdictioa  is  invested  In  any  of  its  Judges. 
They  have  the  authority  to  Issue  certain 
writs  In  aid, of  the  appellate  and  supervisory  ' 
jurisdiction  of  the  Supreme  Court;  and  for 
that  purpose,  and  subject  to  tbe  restrictions 
prescribed  l>y  law,  can  issue  them  to  stay 
temporarily  proceedings  on  the  judgment  ap- 
pealed from  for  its  enforcement  to  preserve 
the  status  in  quo  of  the  parties  pending  the 
determination  of  the  appeal,  and  for  the  pur- 
pose of  protecting  its  Jurisdlctiou  and  mak- 
ing tbe  judgment  of  the  court  effective  when 
rendered,  but  not  to  reverse,  modify,  or  af- 
firm the  judgment  of  the  inferior  tribunal. 
In  the  exercise  of  the  Jurisdiction  of  this 
court,  no  less  than  three  of  its  Judges  can 
make  an  order  affecting  an  order  or  judgment 
appealed  from.  It  Is  obvious  that  one  Judge 
has  not  the  power  of  three,  or  in  the  voca- 
tion of  the  court  can  exercise  Its  Jurisdiction. 

The  Legislature  once  attempted  to  vest  a 
Judge  of  this  court  with  the  power  to  com- 
pel a  Judge  of  the  circuit  court,  or  any  cir- 
cuit court,  by  a  writ  of  mandamus,  to  grant 
an  injunction  after  he  or  it  has  refused  au 
application  for  such  relief.  This  was  the 
effect  of  an  act  entitled  "An  act  to  regulate 
the  practice  in  suits  for  injunction  and  for 
the  appointment  of  receivers,"  approved 
March  23, 1881  (Acts  1881,  p.  185).  In  Bates- 
vllle  &  Brinkley  Railroad  Company,  Ex  par- 
te, 39  Ark.  82,  this  court  held  that  the  L^is- 
lature  could  not  vest  a  judge  of  this  court 
with  such  power.  Judge  Smith,  delivering 
the  opinion  of  the  court,  said :  "So  far  as  it 
(act  of  March  23,  1881)  authorizes  a  single 
judge  of  this  court  to  review  the  diancellor's 
decision,  the  act  is  certainly  unconstitutional, 
because  the  concurrence  of  two  Judges  Is  in 
every  case  necessary  to  a  decision ;  and  It  I  si 
the  court,  and  not  the  Individual  members 
thereof,  that  is  empowered  to  hear  and  deter- 
mine mandamus  and  other  remedial  writs." 
Mandamus  is  one  of  the  writs  the  Constitu- 
tion authorizes  tbe  Judges  of  the  Supreme 
Court  to  issue.  What  is  said  of  It  is  true 
as  to  the, other  writs  mentioned  in  the  Con- 
stitution In  the  same  connection. 

The  order  of  Justice  Wood  granting  bail 
is  without  authority  and  of  no  effect 

Did  the  circuit  Judge  commit  a  reversible 
error  in  refusing  to  grant  ball?  The  Consti- 
tution provides:  "All  .persons  shall,  before 
conviction,  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses,  when  the  proof 
Is  evident  or  the  presumption  is  great."  Ar- 
ticle 2,  S  &  In  Good,  Ex  parte,  19  Ark.  410, 
416,  this  court  held  that  the  power  of  revis- 
ing the  action  of  a  court  or  judge  tetualufs 
ball  should  be  cautiously  exercised,  and  that 
tbe  decision  of  the  court  or  judge  "should 
not  be  overturned  except  in  cases  of  mani- 
fest error,"  etc.    In  Jones,  Bz  parte,  20  Ark. 
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9,  and  Bird  and  Bailey,  Ex  parte,  24  Ark. 
275,  Good,  Ex  parte,  waB  approved,  but  the 
court  said  we  siioiild  "not  lose  sigbt  of  the 
hnmaue  principle  of  tbe  law  that  requires 
every  reasonable  doubt  to  go  to  tbe  benefit 
of  the  prisoner."  We  abould  also  not  lose 
sight  of  the  provision  of  the  Constitution 
which  declares  that  persons  shall  not  be 
bailable  in  capital  cases  "when  the  proof  is 
evident  or  the  preeomptlon  great,"  and  the 
object  of  bail,  wnich  is  to  secure  the  attend- 
ance of  the  prisoner. 

In  cases  where  it  will  not  In  all  probability 
be  sufiSclent  for  that  purpose,  it  should  be 
denied,  and  that  is  in  capital  cases  where 
the  proof  is  evident  or  the  presumption 
great.  In  such  cases  the  temptation  to  for- 
feit the  ball  In  preference  to  endangering  life 
by  a  trial  might  be  beyond  resistance.  Hence 
in  cases  like  this  we  should  consider  the 
evidence  heard  by  the  circuit  Judge  as  a 
whole,  and  the  reasonable  doubt  that  the 
prisoner  will  be  entitled  to  on  a  trial,  and, 
if  so  considering,  we  find  that  "the  evidence 
Is  clear  and  strong,  leading  a  well-guarded 
and  dispassionate  Judgment  to  the  conclusion 
that  the  offense  has  been  committed;  that 
tbe  accused  Is  tbe  guilty  agent,  and  that  he 
wDl  probably  be  punished  capitally  If  the 
law  is  administered,"  the  Judgment  or  order 
of  the  circuit  Judge  or  court  denying  bail 
shall  be  affirmed,  and,  if  otherwise,  should 
be  reversed. 

Guided  by  the  foregoing  test  and  the  fact 
that  the  circuit  Judge  was  present  when  the 
witnesses  In  the  case  were  examined,  and 
was  more  competent  to  Judge  of  the  credit 
that  should  be  given  to  their  statements  than 
this  court  can  be  upon  the  record  before  it, 
we  affirm  the  Judgment  or  order  of  the  Judge 
denying  ball.  A  warrant  for  the  arrest  and 
imprisonment  of  the  accused,  if  at  large,  may 
be  issued  and  executed. 

WOOD,  J.,  dissents. 


BEJCKBTT  V.  WHITTINGTON. 

(Supreme  Court  of  Arkansas.     Oct.  18,  1900.) 

1.  BXEODTORS  Airn  Administbatobb  (t  513*)— 
Final  SMnrLEiiKNT— Judgioht  of  Confib- 

MATION— CONCLTJSIVENBSS. 

Under  tbe  Constitntion,  giving  the  probate 
court  Jurisdiction  as  to  the  estates  of  decedents, 
and  Kirby's  Dig.  |  140l  provMlng  that  an  ad- 
ministrator'a  account,  when  confirmed,  shall  not 
be  subject  to  investigation  except  in  a  court 
of  chancery,  on  a  Judgment  of  the  probate  coart 
confirming  tbe  final  settlement  of  an  adminig- 
trator  and  closing  the  administration,  tbe  ju- 
risdiction of  tbe  probate  court  over  the  estate 
ceases,  bat  tbe  court  of  chancery  may  on   a 

J«oper  showing  of  fraud  or  mistake  set  aside  the 
adgment,  but  until  the  Judgment  Is  so  set  aside 
tlie  probate  court  has  no  further  Jurisdiction, 
notmthstanding  Kirby's  Dig.  !  46,  authorizing 
the  appointment  of  an  administrator  in  succes- 


sion before  tbe  estate  has  been  fully  adminis- 
tered. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminlBtratois,  Dec.  Dig.  I  613.*] 

2.  ExECUTOBS  Ann  Aokinistbatobs  (|  516*)— 
Final  SETTLEKiitT— Judgment  of  Confib- 

IfATION— OONOLUBIVBNESS. 

Where,  after  the  final  settlement  of  an  ad- 
ministrator, assets  remain  nnadministered,  and 
debts  against  the  estate  are  unpaid,  a  court  of 
chancery  In  a  suit  by  any  heir,  distributee,  or 
creditor  and  on  a  proper  showing  may  uncover 
tbe  assets  and  set  aside  the  confirmation  of  tbe 
final  settlement,  and,  where  there  is  no  indebted- 
ness against  the  estate  unpaid,  the  heir  or  dis- 
tributee of  decedent  may  institute  such  a  suit 
for  tbe  recovery  of  nnadministered  assets. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,'  Dec.  Dig.  {  516.*] 

Appeal  from  Columbia  Chancery  Court: 
E.  O.  Mahoney,  Chancellor. 

Suit  by  S.  O.  Beckett,  as  administrator 
of  J.  S.  Dawson,  deceased,  against  D.  C. 
Whlttlngton.  From  a  decree  dismissing  the 
complaint,  plaintiff  appeals.    Affirmed. 

Stevens  &  Stevens,  for  appellant.  McKay 
&  Lille,  for  appellee. 

FKAUENTHAL,  J.  On  the  3d  day  of  Oc- 
tober, 1907,  S.  C.  Beckett,  as  administrator 
of  the  estate  of  J.  S.  Dawson,  deceased,  in- 
stituted this  suit  in  the  Columbia  chancery 
court  against  tbe  defendant  below,  D.  C. 
Whlttlngton,  and  In  his  complaint  alleged 
that  the  decedent  and  defendant  were  prior 
to  decedent's  death  equal  partners  In  the 
ownership  and  operation  of  a  mill  and  gin, 
and,  upon  the  death  of  Dawson  in  1902,  the 
defendant,  as  surviving  partner,  retained  pos- 
session of  all  the  partnership  property  and 
continued  to  carry  on  the  partnership  busi- 
ness, and  he  asked  for  an  accounting  and 
settlement  of  said  partnership.  The  defend- 
ant in  his  answer  alleged  that,  upon  the 
death  of  said  J.  8.  Dawson,  the  probate  court 
of  Columbia  county  duly  appointed  one  O. 
H.  y.  Dawson  administrator  of  his  said  es- 
tate, and  that  he  had  duly  administered  ou 
said  estate  and  had  duly  filed  his  final  set- 
tlement as  such  administrator  in  1905,  and 
that  said  final  settlement  was  duly  confirm- 
ed by  the  Columbia  probate  court,  and  by  tbe 
Judgment  of  said  probate  court  made  in  1905 
said  administration  of  said  estate  was  fully 
and  finally  closed  and  said  administrator 
discharged;  that  thereafter,  and  in  1907, 
S.  C.  Beckett  was  appointed  administrator 
of  the  said  estate  of  J.  S.  Dawson,  and  that 
such  appointment  was  without  authority  of 
law,  and  without  tbe  Jurisdiction  of  said 
probate  court;  and  that,  on  this  account,  tbe 
said  Becket  bad  not  the  legal  capacity  to 
represent  said  estate  or  to  institute  this  suit. 
He  further  alleged  that,  as  surviving  partner 
of  J.  S.  Dawson,  he  had  made  a  full  settle- 
ment of  said  partnership  in  1908  with  the 
said  O.  H.  V.  Dawson  as  administrator  of 
said  estate. 

It  appears  from  the  evidence  adduced  in 
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the  case  that  on  or  about  January  1,  1801, 
J.  8.  DaTvaon  and  D.  C.  Whlttlngton  became 
equal  partners  In  the  ownership  and  opera- 
tion of  a  mill  and  gin,  and  that  the  part- 
nership ouslness  continued  until  the  death 
of  Dawson  on  August  28,  1902,  and  that 
thereafter  the  defendant  as  survlrlng  part- 
ner retained  the  partnership  property.  On 
October  20,  1902,  O.  H.  V.  Dawson  was  by 
the  probate  court  of  Columbia  county  duly 
appointed  administrator  of  the  estate  of  J. 
S.  Dawson,  deceased,  ahd  duly  qualified  as 
such  administrator.  As  such  administrator 
he  duly  filed  inventory  of  said  estate,  and 
made  settlements  thereof  in  said  probate 
court.  Immediately  after  his  appointment 
as  such  administrator,  and  In  1902,  he  in- 
vestigated the  affairs,  business,  and  prop- 
erties of  said  partnership,  and  in  1903  he 
had  negotiations  with  the  defendant  for  the 
purpose  of  maldng  a  settlement  of  the  said 
partnership.  The  defendant  testified  that  a 
full  settlement  of  all  the  assets  and  affairs 
of  said  partnership  was  made,  and,  in  pur- 
suance thereof,  the  said  admiuistrator  by 
bill  of  sale  transferred  to  defendant  all  the 
title  and  interest  of  said  estate  In  said  part- 
nership properties  and  business.  Upon  the 
part  of  the  plaintiff,  the  testimony  tended 
to  show  that,  while  such  negotiations  for 
a  settlement  were  made  and  a  bill  of  sale  for 
certain  properties  of  the  partnership  exe- 
cuted by  said  former  administrator,  the  set- 
tlement did  not  include  all  the  properties  of 
the  partnership  and  was  not  fully  consum- 
mated. Thereafter,  on  March  31,  1905,  the 
said  O.  H.  V.  Dawson,  as  administrator  of 
the  estate  of  J.  S.  Dawson,  filed  in  said 
probate  court  his  second  and  final  settle- 
ment This  settlement  was  at  the  follow- 
ing term  duly  confirmed  by  the  Judgment 
of  said  probate  court,  and  the  administra- 
tion of  said  estate  adjudged  closed  by  the 
following  order:  "Second  and  final  settle- 
ment confirmed.  This  settlement,  having 
been  filed  at  the  last  term  of  this  court,  as 
required  by  law,  is  this  day  submitted, 
and  the  court,  upon  examination,  finding  that 
said  settlement  has  been  duly  advertised  ac- 
cording to  law,  and  that  proper  vouchers 
have  been  filed  for  the  credits  asked,  and 
the  court  finds,  further,  that  said  adminis- 
trator has  faithfully  discharged  bis  duties 
as  such  administrator,  and  has  turned  over 
all  moneys  and  other  property  belonging  to 
said  estate,  and  now  asks  the  court  to  dis- 
charge blm  and  his  bondsmen  from  any  fur- 
ther responsibilities  as  such  administrator 
and  bondsmen,  and  the  court  is  of  the  opin- 
ion that  said  settlement  should  be  approved 
and  the  administrator  and  his  bondsmen  dis- 
charged. It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  settlement 
herein  be  and  is  hereby  approved  and  con- 
firmed and  ordered  recorded  as  the  law  di- 
rects, and  It  is  further  ordered  by  the  court 
that  the  administrator  and  bondsmen  herein 
he,  and  the  same  are  hereby,  discharged." 


On  October  3,  1907,  S.  0.  Beckett  was  ap- 
pointed administrator  of  the  estate  of  J.  S. 
Dawson,  deceased,  by  the  Columbia  probate 
court,  and  on  the  same  day  instituted  this 
suit.  Upon  the  trial  of  this  cause  by  the 
chancery  court,  that  court  found  that  the 
plaintiff  had  no  legal  capacity  to  maintain 
this  action  and  entered  a  decree  dismissing 
the  complaint  From  that  decree,  the  plain- 
tiff prosecutes  this  appeal. 

The  merits  of  this  appeal  are  determined 
by  the  nature  and  effect  of  an  order  of  the 
probate  court  confirming  the  final  settle- 
ment of  an  administrator  and  closing  the  ad- 
ministration of  the  estate  of  the  decedent, 
and  discharging  the  administrator  because 
of  the  full  and  final  accounting  of  the  es- 
tate. It  has  been  uniformly  held  by  this 
court  that  the  probate  courts  are  superior 
courts,  and  that  the  orders  of  those  courts 
are  Judgments,  and  are  final  and  conclusive 
like  the  Judgments  of  any  superior  court 
By  the  Constitution  the  courts  of  probate 
have  original  Jurisdiction  in  all  matters  re- 
lating to  the  estates  of  deceased  persons  and 
administrators.  In  the  administration  of  the 
estates  of  decedents,  settlements  are  made  by 
the  administrator  of  such  estates,  and  the 
probate  court  has  the  exclusive  original  right 
to  pass  on  such  settlement  with  adminis- 
trators; and,  when  these  settlements  are 
confirmed  and  no  appeal  taken  therefrom, 
they  cannot  thereafter  be  Investigated  ex- 
cept In  a  court  of  chancery  for  fraud  or 
some  other  recognized  ground  of  equitable 
Jurisdiction.  Section  140,  Kbrby's  Dig.,  pro- 
vides that:  "Any  person  interested  as  heir, 
legatee  or  creditor  may  file  exceptions  to 
such  account  •  ♦  •  and  such  account 
when  confirmed  shall  never  thereafter  be 
subject  to  investigation  unless  in  a  court  of 
chancery."  Borden  v.  State,  11  Ark.. 519,  44 
Am.  Dec.  217;  Dooley  v.  Dooley,  i4  Ark. 
122;  Relnhardt  v.  Gartrell,  33  Ark.  727; 
Mock  T.  Pleasants,  34  Ark.  63;  Jones  v. 
Graham,  36  Ark.  383;  Trimble  v.  James,  40 
Ark.  393;  Currle  v.  Franklin,  51  Ark.  338, 
11  S.  "W.  477 ;  Washington  v.  Govan,  73  Ark. 
612,  84  S.  W.  792;  Hare  v.  Shaw,  84  Ark. 
32,  104  S.  W.  931,  120  Am.  St  Kep.  17; 
Nelson  v.  Cowling,  89  Ark.  334,  116  S.  W. 
800;  18  Cyc.  1119,  118&  The  settlements  are 
an  accounting  of  the  assets  of  the  estate 
and  of  the  disbursements  and  disposition  of 
those  assets.  Provision  is  made  for  the  giv- 
ing of  notice  of  the  pendency  of  such  settle- 
ments, and  thereby  all  persons  Interested 
therein  are  given  their  day  in  court  in  the 
examination  of  and  the  passing  upon  said 
settlements  by  the  court  The  orders  of 
the  probate  court  confirming  the  settlements 
thereby  become  binding  upon  all  persons  in- 
terested in  the  estate,  and  are  Judgments, 
and  as  such  Judgments  they  are  conclusive 
of  all  matters  embraced  In  the  settlements, 
and  of  all  matters  belonging  to  and  within 
the  scope  of  such  proceedings.  The  final 
settlement  Is  the  last  accounting  of  the  as- 
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sets  of  the  estate,  and  in  conjunction  with 
the  annual  settlement  filed  and  acted  upon 
by  the  court  prior  thereto  presents  the  issues 
that  are  to  be  determined  bj  the  probate 
-court  when  It  renders  its  Judgment  thereon. 
Those  issues  presented  by  such  final  settle- 
ment In  conjunction  with  the  previous  settle- 
ments are  that  all  assets  of  the  estate  have 
been  duly  reported  and  accounted  for;  that 
all  the  assets  of  the  estate  hare  been  duly 
administered.  And,  when  the  probate  court 
confirms  the  final  settlenient  and  closes  the 
administration,  it  Is  a  finding  that  all  the 
assets  of  the  estate  have  been  reported  and 
administered,  and  that  all  matters  of  the 
accounting  have  been  fully  and  finally  made, 
and  that  the  Jurisdiction  of  the  probate  court 
over  the  estate  is  at  an  end.  And  such 
Judgment  is  conclusive  of  these  findings. 
If  through  fraud,  accident,  or  mistake  any 
property  of  said  estate  has  not  been  actually 
reported,  accounted  for,  or  actually  adminis- 
tered, a  chancery  court  lias  Jurisdiction  to 
investigate  such  charge,  and  to  set  aside 
such  Judgment  confirming  the  final  settle- 
ment and  closing  the  administration.  When 
that  is  done,  the  chancery  court  will  re- 
mand the  administration,  if  deemed  neces- 
sary, to  the  probate  court  to  be  proceeded 
with.  Reinhardt,  Adm'r,  v.  Gartrell,  33  Ark. 
727 ;    Shegogg  v.  Perkins,  34  Ark.  117. 

But,  until  such  Judgment  confirming  the 
final  settlement  is  set  aside  by  the  chancery 
court,  the  probate  court  has  no  further  Jur- 
isdiction over  the  estate.  And  it  cannot, 
therefore,  after  confirmation  of  the  final  set- 
tlement and  the  Judgment  closing  the  ad- 
ministration, appoint  an  administrator  in 
succession,  unless  the  same  shall  be  set 
aside  by  the  chancery  court.  Under  such 
drcumstances,  the  order  of  the  probate  court 
appointing  an  administrator  in  succession 
would  be  a  nullity.  As  Is  said  in  the  case 
of  Collins  V.  Paepcke-Leicbt  Lumber  Co.,  74 
Ark.  81,  84  S.  W.  1044:  "The  probate  court 
is  a  court  of  superior  Jurisdiction,  and  with- 
in its  Jurisdictional  limits  its  Judgments  im- 
port absolute  verity,  the  same  as  other  su- 
perior courts.  But,  where  its  Judgment 
shows  aflarmatlvely  on  the  face  that  the 
court  was  proceeding  in  a  matter  over  which 
It  had  no  Jurisdiction,  or  acting  beyond  its 
Jurisdictional  limits,  such  Judgment  is  void." 
Myrick  v.  Jacks,  33  Ark.  428;  Meyer  v. 
Rousseau,  47  Ark.  462,  2  S.  W.  112;  Wallace 
V.  Turner  (Tex.  Civ.-  App.)  89  S.  W.  432. 

It  Is  urged  by  counsel  for  appellant  that 
the  probate  court  is  authorized  to  appoint  an 
administrator  In  succession  after  confirma- 
tion of  final  settlement  by  virtue  of  section 
46,  Kirby's  Dig.  That  section  was  enacted 
by  the  act  of  the  General  Assembly  approved 
March  13,  1889  (Acts  1889,  p.  49),  and  in  that 
act  it  Is  a  part  of  one  section  of  which  the 
following  section  47,  Kirby's  Dig.,  is  the 
other  part.    Prior  to  the  passage  of  that  act. 


the  administrator  de  bonis  non,  or,  as  be 
is  here  denominated,  in  succession,  could  not 
sue  the  former  administrator  and  the  sure- 
ties on  his  bond  for  property  of  the  estate 
wrongfully  converted  by  his  predecessor  who 
had  died,  resigned,  or  been  removed.  State 
V.  Rottaken,  34  Ark.  144;  Brlce  v.  Taylor, 
51  Ark.  76,  9  S.  W.  854.  And  this  enactment 
was  for  the  purpose  of  giving  such  succeeding 
administrator  that  power  and  authority. 
Section  46,  Kirby's  Dig.,  provides  that  the 
administrator  in  succession  can  only  be  ap- 
pointed "before  the  estate  has  been  fully 
administered  and  settled."  But,  when  the 
final  settlement  is  confirmed,  it  is  conclusive- 
ly determined  that  the  estate  has  been  fully 
administered  and  settled;  and  therefore,  aft- 
er such  confirmation  of  the  final  settlement 
and  while  it  Is  In  full  force  and  effect, 
such  administrator  In  succession  cannot  be 
appointed.  18  Cyc.  1119.  After  the  confirm- 
ation of  the  final  settlement  of  an  adminis- 
trator, if  there  still  remain  assets  unad- 
mlnlstered  and  indebtedness  against  the  es- 
tate still  unpaid,  then,  upon  a  suit  brought 
by  any  heir,  distributee,  or  creditor  of  said 
decedent,  a  court  of  chancery  upon  a  proper 
and  sufficient  showing  for  equitable  relief 
would  have  Jurisdiction  to  uncover  such  as- 
sets and  set  aside  such  order  of  confirmation 
of  -the  final  settlement  See  cases  above 
cited.  If,  however,  there  was  no  Indebted- 
ness against  the  estate  unpaid,  then  the 
heirs  and  distributees  of  the  decedent  would 
have  the  right  to  Institute  a  suit  in  the  prop- 
er court  for  the  recovery  of  such  assets. 
Crane  v.  Crane,  51  Ark.  287,  11  S.  W.  1; 
Winnlngham  v.  Holloway,  51  Ark.  385,  11 
S.  W.  579;  Sanders  v.  Moore,  62  Ark.  376, 
12  S.  W.  783;  Jordan  v.  Hunnel,  9C  Iowa, 
334,  65  N.  W.  302. 

It  follows  that  the  appointment  of  the  ap- 
pellant as  administrator  in  succession  of  the 
estate  of  J.  S.  Dawson  after  the  order  of  the 
probate  court  confirming  the  final  settlement 
of  the  former  administrator  and  the  closing 
of  the  administration  of  the  estate  and 
while  said  order  and  Judgment  was  in  full 
force  was  beyond  the  power  and  Jurisdic- 
tion of  the  probate  court;  and  therefore  the 
appellant  had  no  legal  capacity  to  institute 
this  action. 

The  decree  is  affirmed. 


BTRNB  V.   LESS   et  al. 

(Supreme  Court  of  Arkansas.     Nov.  8,  1900.) 

1.  Taxation  (J  630*)— Tax  Sale— Notice- 
Publication— Sufficienct— "Weekly  FOB 
Two  Weeks." 

Under  Kirby's  Die.  {  7085,  requiring  the 
delinquent  tax  list  to  be  published  weelily  for 
two  weeks  between  the  second  Monday  in  May 
and  the  aecohd  Monday  in  June  in  each  year, 
"weekly  for  two  weeks"  means  two  weeks  in 


•For  otber  caaws  im  lama  toplo  and  lectlon  NUMBER  Is  Dec.  A  Am.  Dlgi.  1907  to  date.  &  Reporter  ladexea 


Digitized  by 


Google 


636 


122  SOUTHWESTERN  REPORTBB. 


(Ark. 


Ruoc-ession,  and  a  biweekly  publication  -did  not 
comply  with  the  statute. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Di«r.  t  1283;   Dec.  Dig..}  630.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  p.  7428.] 

2.  Taxation   (|    630*)— Tax    8al»— Ihsuiti- 

ciBNT  Notice— E^FVBOT. 

Failure  to  publish  the  delinquent  tax  list 
weekly  for  two  weeks,  as  required  by  Kirby** 
Diff.  i  7085,  rendered  the  tax  sale  Tofd. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1283;   Dec.  Dig.  i  630.*] 

Appeal  from  Miller  Chancery  Court;  Jas. 
D.  Shayer,  Chancellor. 

Action  by  L.  A.  Byrne  against  Gus  Less 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

L.  A.  Byrne,  for  appellant  Jas.  D.  Head, 
for  appellees. 

BATTLE,  J.  L.  A.  Byrne  brought  this  ac- 
tion against  Gus  Less  and  another  in  the 
Miller  circuit  court  to  recover  a  certain  tract 
of  land.  He  bases  his  right  to  recover  ut>on 
a  purchase  at  a  sale  of  the  land  on  the  13th 
day  of  June,  1904,  for  the  taxes  of  1903. 
Less  denied  his  right  to  recover,  alleging 
that  the  sale  was  void  for  several  reasons, 
one  of  which  was  the  notice  of  the  sale  was 
not  given  in  the  manner  prescribed  by  law. 
Notice  was  given  by  a  publication  of  the 
lands  returned  delinquent,  of  which  the  land 
In  controversy  was  a  part,  "In  the  Weekly 
Texarkanlan,  a  weekly  newspaper  published 
in  Miller  county,  for  two  weeks  between  the 
second  Monday  in  May  and  the  second  Mon- 
day In  June,  1904,  the  first  Insertion  being 
dated  May  11,  1904,  and  the  second  Insei^ 
tion  being  dated  May  26,  1904,"  13  days  in- 
tervening between  the  dates  of  the  two  in- 
sertlons.  Was  the  notice  In  compliance  with 
the  statute? 

The  statute  provides  that  the  delinquent 
list  shall  be  published  "weekly  for  two  weeks 
between  the  second  Monday  in  May  and  the 
second  Monday  In  June  in  each  year."  Kir- 
by's  Dig.  i  7085.  "Weekly  for  two  weeks" 
means  two  weeks  in  succession;  for  the  two 
weeks  it  must  be  weekly.  It  would  not  Imve 
been  weekly  if  a  month  had  Intervened  be 
tween  the  two  insertions.  A  newspaper  pu 
llshed  every  two  weeks  would  not  be 
weekly,  but  a  biweekly.  In  this  case  the 
publication  was  biweekly,  and  was  not  In 
compliance  with  the  statute.  Did  the  fail- 
ure to  comply  with  the  statute  render  the 
sale  void? 

Judge  Cooley,  in  his  work  on  Taxation, 
says:  "The  first  proceeding  usually  required 
of  the  officer  who  is  to  make  sale  Is  that  he 
shall  give  public  notice  of  his  intention  to 
do  80.  Under  different  statutes,  notices 
in  various  forms  are  required,  as  may  be 
thought  most  suitable  to  the  case.  •  •  * 
Whatever  the  provision  is,  it  must  be  com- 
piled with  strictly.    This  is  one  of  the  most 


iuiportnut  of  all  the  safeguards  that  liave 
been  deemed  necessary  to  protect  the  inter- 
ests of  persons  taxed,  and  nothing  can  1h> 
substituted,  for  it  or  excuse  the  failure  to 
give  It  The  notice  being  a  prerequisite  t«> 
the  officer's  authority,  the  fact  that  In  the 
particular  case  it  can  be  shown  that  the 
party  concerned  was  fully  aware  of  the  pro- 
ceedings will  be  of  no  avail  In  supporting 
them.  He  Is  under  no  obligation  to  take  no- 
tice of  the  proceedings  unless  notified."  2 
Cooley  on  Taxation  (8d  Ed.)  pp.  928-930. 
To  the  same  effect,  see  Black  on  Tax  Titles, 
§f  82,  84,  and  Blackweil  on  Tax  TiUes,  $ 
215. 

In  Townsend  v.  Martin,  65  Aik.  192,  17  S. 
W.  876,  this  court  said:  "The  notice  for  the 
sale  upon  which  the  forfeiture  to  the  state 
is  based  was  not  published  for  the  full  time 
prescribed  by  the  statute  by  three  days.  It 
is  conceded  that  that  fact  is  established  by 
the  recM'd.  The  previous  decisions  of  this 
court  upon  the  subject  of  tax  tities  are  uni- 
form to  the  effect  that  failure  on  the  part 
of  an  officer  engaged  in  the  proceedings  de- 
vised for  raising  the  revenue  to  observe  a 
requirement  of  the  statute,  the  nonol>serv- 
ance  of  which  tends  to  deprive  the  landown- 
er of  a  substantial  right,  will  avoid  tiie  deed. 
*  *  •  The  failure  therefore  to  give  notice 
in  the  manner  or  for  the  length  of  time  pre- 
scribed by  statute  is  prejudicial  to  the  own- 
er's Interest  and  will  avoid  the  sale." 

In  this  case  the  notice  required  by  the 
statute  was  not  given.  The  owner  of  the 
land  was  not  legally  notified,  and  the  sale  Is 
void. 

There  are  other  questions  in  the  cat>e 
which  we  have  considered;  but  it  Is  un- 
necessary to  notice  them  In  this  opinion. 

Judgment  affirmed. 


MURPHY  V.  ST.  LOUIS.  I.  M.  &  S.  R.  CO. 
(Supreme  Court  of  Aikansas.     Nov.  1,  1909.1 

1.  Witnesses  {|  388*)— Costbadictort  State- 
ments—Foundation. 

The  admission  of  evidence  of  contradictory 

itatements  alleged  to  have  been  ntade  by  a  wit- 

less  without  first  layinf;  a  foundation  therefor, 

required  by  Kirby's  Dig.  {  3138,  is  error. 

[Ed.   Note. — For  other  cases,  see  Witnesses. 

Cent  Dig.  ||  1233-1242;   Dec.  Dig.  I  388.*] 

2.  Afpeai,  and  Ebbos  (I  1048*)— Habicless 
Ebrob. 

Where  plaintiff's  right  to  recover  for  death 
of  a  switchman  depended  on  testimony  that  he 
was  knocked  from  the  side  of  a  car  by  a  yard 
carpenter's  trestle,  as  testified  by_  one  of  his 
fellow  woikmen,  the  erroneous  admission  of  evi- 
dence of  contradictory  statements  by  such  wit- 
ness that  he  did  not  know  whether  deceased 
fell  or  was  knocked  from  the  car,  over  plain- 
tifTs  objection  that  no  foundation  had  been 
laid,  was  prejudicial. 

[E5d.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  |S  4140-4160;  Dec.  Dig.  (  lOia*] 
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3.  Death   (I  .88*)— Sbpahate   Actions— Na- 

TDBE  AMD  SOOPK.  .  , 

Two  causes  of  acUoa  arise  for  wrongful 
death — one  in  fayor  of  the  administrator  for  the 
benefit  of  decedent's  estate,  and  the  other  for 
ihe  benefit  of  the  next  of  kin ;  the  latter  being 
based  on  the  theory  that  the  next  of  kin  have  a 
pecuniary  interest  in  the  life  of  the  person  kill- 
ed, the  administrator  suing  in  such  right  being 
regarded  as  their  trustee. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  47;   Dec  Dig.  f  32.*] 

4.  Btidknce  (I  236*)— Admiecion  or  Dece- 
dent. 

In  an  action  for  wrongful  death  for  the 
benefit  of  the  next  of  kin,  admissions  of  de- 
cedent that  his  mother  was  dead,  and  that  he 
did  not  contribute  to  the  support  of  any  one, 
were  inadmissible,  there  being  no  privity  be- 
tween decedent  and  his  next  of  kin  as  to  their 
substantive  right  to  recover  for  his  wrongful 
death. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  i  23&*] 

5.  Afpeai.  and  Ebbob  (S  1050*)— Admibsior 
or  Evidence— Pbejudice. 

Where  the  sole  ground  on  which  plaintiff 
could  recover  for  decedent's  wrongful  death  con- 
sisted in  the  fact  that  his  next  of  kin  had  suf- 
fered pecuniary  loss,  the  erroneous  admission 
of  an  antemortem  statement  of  deceased  that 
he  was  not  contributing  to  the  BumMrt  of  any 
person  was  prejodicialr 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1050.*] 

6.  Evidence  ((  246*)— Admissions— Abandon- 
ed INTERROOATOBIEB. 

Interrogatories  prepared  by  plaintiff's  at- 
torney not  shown  to  have  been  inspired  by  plain- 
tiff intended  to  be  asked  of  a  witness  in  con- 
nection with  the  taking  of  the  witness'  deposi- 
tion, but  afterwards  abandoned,  were  inadmis- 
sible. 

[E<d.  Note. — For  other  cases,  see  Evidence, 
<'ent.  Dig.  U  945-94»;   Dec.  Dig.  i  246.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   Edwin  W.  Wlnfield,  Judge. 

Action  by  F.  B.  Murphy,  as  administrator 
of  John  H.  Downey,  deceased,  against  the 
SL  Lonis,  Iron  Mountain  &  Southern  Rail- 
road Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

T.  G.  Malloy  and  Palmer  Danaher,  for  ap- 
pellant Klnsworthy  &  Rhoton,  J.  E.  Wil- 
liams, and  Jas.  H.  Stevenson,  for  appellee. 

FRAUBNTHAL,  J.  John  H.  Downey  was 
a  switchman  In  the  employ  of  the  St.  Louis 
Iron  Mountain  &  Southern  Railway  Company, 
the  defendant  below,  and  on  the  night  of  No- 
vember 18,  1907,  he  was  killed  in  the  yards 
of  the  defendant  at  Baring  Cross,  Ark.,  while 
engaged  in  the  performance  of  the  duties  as 
such  switchman.  The  administrator  of  his 
estate  Instituted  this  suit  for  the  benefit  of 
the  next  of  kin  of  said  decedent,  who  was 
his  mother,  Mrs.  Katherine  Downey  and  in 
the  complaint  allied  that  the  death  was 
due  to  the  negligence  of  the  defendant.  The 
defendant  denied  each  allegation  of  the  com- 
plaint and  claimed  that  the  Injury  was  due 
to  deceased's   contributory  negligence,   and 


that  same  was  a  part  of  the  assumed  risk 
of  his  employment. 

The  testimony  on  the  part  of  the  plaintiff 
tended  to  prove  the  following  facts :  A  crew 
of  four  switchmen  were  engaged  in  pulling' 
out  of  the  track  called  "Rip  4"  18  cars, 
and  deceased  was  one  of  this  crew.  The  en- 
gine was  pulling  the  cars  towards  the  switch 
where  a  nnml>er  of  tracks  converged.  The 
deceased  was  at  the  time  on  a  box  car, 
which  was  the  third  car  from  the  end,  and  a 
switchman  named  Sangster  was  on  the  rear 
car,  and  a  switchman  named  Barnett  was 
on  the  car  next  the  rear  car  of  the  train. 
Between  the  track  called  "Rip  4"  and  the 
track  next  to  it,  called  "Rip  5,"  there  was  a 
trestle  about  seven  or  eight  feet  high  which 
was  used  in  this  yard  by  carpenters  in  the 
performance  of  their  duties  in  repairing 
cars.  This  trestle  was  located  in  dose  prox- 
imity to  this  track  4.  The  deceased  was  ou 
the  top  rounds  of  a  ladder  attached  to  the 
side  of  the  box  car  in  readiness  to  go  down 
tlds  ladder  to  leave  the  car  in  performing 
his  duties.  On  account  of  the  proximity  of 
the  trestle  to  this  track,  the  deceased  was 
struck  by  the  trestle  in  the  back  as  the  train 
of  cars  was  thus  pnlUng  out  of  the  track, 
and  was  knocked  down  and  run  over  by  the 
cars.  The  trestle  and  defendant  were  drag- 
ged along  by  the  train  of  cars  for  a  distance 
of  70  to  75  feet  before  the  train  was  stopped. 
The  plaintiff  introduced  as  witnesses  in  his 
behalf  the  swltchmm,  Sangster  and  Barnett, 
who  testified  in  substance  to  the  above  as 
the  manner  in  which  Downey  was  injured. 
The  testimony  on  behalf  of  the  defendant 
tended  to  prove  that  the  said  two  switchmen 
and  the  deceased  were  drinking  ou  this  night 
of  the  injury,  and  that  the  two  switchmen 
showed  signs  of  drunkenness  immediately 
after  the  occurrence.  A  number  of  witness- 
es testified  to  circumstances  and  the  condi- 
tion of  the  ground  next  this  track  4,  indi- 
cating that  no  trestle  was  dragged  along  near 
tlilB  track  and  that  the  deceased  fell  off  the 
car  at  the  place  where  he  was  found,  that 
the  only  trestle  at  this  portion  of  the  yard 
was  l>etween  tracks  Nos.  5  and  6,  and  that 
there  was  no  trestle  next  or  near  the  track 
No.  4  npon  which  the  deceased  was  work- 
ing at  the  time  of  the  injury;  and  the  de- 
fendant contended  that  the  deceased  fell 
from  the  car  without  any  fault  or  negligence 
on  its  part  The  Jury  returned  a  verdict  in 
favor  of  the  defendant  and,  from  the  Judg- 
ment entered  thereon,  the  plaintiff  prose- 
cntes  this  appeal. 

Upon  the  trial  of  the  cause  the  defendant 
introduced  as  a  witness  one  W.  T.  Edwards, 
who  testified  in  answer  to  questions  pro- 
pounded by  defendant's  attorney  that  he 
had  had  a  conversation  some  time  after  the 
injury  with  the  above  witness  of  plaintiff, 
Sangster,  and  that  said  Sangster  had  stated 
that  he  did  not  know  whether  the  deceased. 
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Downey,  fell  off  or  was  knocked  off  the  car. 
The  witness  Sangster  had  not  been  asked 
whether  he  had  had  the  above  conversation 
with  said  Edwards,  and  no  foundation  was 
laid  for  the  Introduction  of  said  testimony. 
The  plaintiff  duly  objected  to  the  introduc- 
tion of  this  testimony,  and  duly  saved  his 
exceptions  thereto.  The  purpose  of  the  In- 
troduction of  this  testimony  was  to  impeach 
the  witness  Sangster  by  these  alleged  con- 
.  tradlctory  statements.  Section  3139,  Klrby's 
/  Dig.,  provides :  "Before  other  evidence  can 
I  be  offered  of  the  witness  having  made  at 
I  another  time  a  different  statement  he  must 
I  be  Inquired  of  concerning  the  same  with 
\  the  circumstances  of  time  and  persons  pres- 
\ent,  as  correctly  as  the  examining  party  can 
present  them  and,  if  it  is  in  writing,  it  must 
be  shown  to  the  witness  and  he  be  allowed 
to  explain  it"  The  direct  tendency  of  the 
testimony  of  alleged  contradictory  state- 
ments made  by  the  witness  is  to  impeach  his 
veracity;  and  it  is  but  Just  to  the  witness 
aud  fair  to  the  side  introducing  him  that  his 
attention  be  first  called  to  these  alleged  state- 
ments, and  the  witness  given  an  opportunity 
to  recollect  the  facts  and  to  explain  the  na- 
ture of  what  It  is  claimed  he  said,  and  the 
meaning  and  design  of  the  statements  It  is 
alleged  he  made.  It  may  be  that  a  word 
may  have  been  imperfectly  heard  by  the  con- 
tradicting witness,  or  a  word  omitted  or 
forgotten  which  might  change  the  entire 
meaning  of  the  alleged  statement,  or  that  an 
explanation  might  be  made  by  blm  of  the 
circumstances  Which  would  remove  all  seem- 
ing inconsistency  in  the  statements ;  so  that 
the  witness  would  not  be  discredited  by  the 
Jury.  This  rule  of  what  is  called  laying  a 
foundation  by  Inquiring  of  the  witness  con- 
cerning the  different  statements  alleged  to 
have  been  made  by  him  before  Introducing 
testimony  as  to  such  alleged  contradictory 
statements  Is  recognized  in  all  but 'a  few  Ju- 
risdictions, and  is  enforced  as  an  Inflexible 
one.  Drennen  v.  LIndsey,  15  Ark.  359;  Col- 
Itns  y.  Mack,  31  Ark.  684;  Griffith  w.  State, 
37  V>c.  324;  Carpenter  v.  State,  62  Ark. 
286,  36  S.  W.  900 ;  Ayers  v,  Watson,  132  U. 
|S.  594,  5  Sup.  Ot  641,  28  L.  Ed.  1093;  2 
Wigmore  on  Evidence,  {  1028;  1  Greenleaf 
igg  Evidence  (16th  Ed.)  {  462.  It  was  there- 
fore erroneous  fo  permit  the  introduction  of 
this  testimony ;  and,  under  the  circumstances 
of  this  case,  the  error  was  prejudicial.  The 
manner  In  which  the  deceased  received  the 
injury,  was  the  material  issue  in  the  case. 
The  plaintiff  contended  that  he  was  knocked 
off  the  ladder  of  the  car  by  this  trestle. 
Tha  defendant  claimed  that  he  fell  off  the 
car.  The  witness  Sangster  was  an  eyewit- 
ness, as  he  claimed,  of  the  occurrence,  and 
he  was  therefore  a  very  Important  witness 
upon  whose  credibility  rested  the  strength 
of  plaintiff's  cause.  If,  therefore,  there  was 
error  in  permitting  the  introduction  of  this 
testimony  which  tended  to  impeach  his  ver- 
acity, that  error  was  prejudicial  to  the  cause 


of  the  plaintiff.  The  plaintiff  objected  to  the 
Introduction  of  this  testimony.  The  only 
ground  of  his  objection  was  this  failure  to 
lay  the  foundation  for  the  impeaching  testi- 
mony, and  therefore  the  objection  was  duly 
made  and  saved. 

Upon  the  trial  of  the  cause  the  defendant 
Introduced  In  evidence  a  written  application 
for  employment  signed  by  deceased,  which 
contained  certain  questions  and  answers, 
among  which  were  the  following:  "Name  of 
mother  (if  dead,  so  state).  Dead.  Name  and 
address  of  all  persons  to  whose  support  I 
am  contributing  are  as  follows:  None." 
This  was  permitted  to  be  introduced  In  evi- 
dence over  the  objection  of  plaintiff  duly 
saved.  The  only  theory  upon  which  this 
written  statement  could'  have  been  Intro- 
duced was  that  it  was  an  admission  made 
by  the  deceased ;  but  an  admission  made  by 
the  deceased  could  not  affect  the  rights  of 
the  plaintiff  in  this  case.  Where  an  admin- 
istrator claims  property  involved  In  a  suit 
in  the  right  of  the  decedent,  the  admissions 
of  such  decedent  as  to  the  title  of  such 
property  are  admissible  because  there  is  a 
mutual  and  successive  relationship  to  the 
same  rights  of  the  property  which  consti- 
tutes a  privity.  But  there  can  be  no  such 
privity  in  the  relationship  between  the  plain- 
tiff and  the  deceased  to  the  cause  of  action 
In  this  case.  Upon  the  death  of  a  person  by 
a  wrongful  act  of  the  railroad  company,  two 
causes  of  action  arise,  one  in  favor  of  the  ad- 
ministrator for  the  benefit  of  the  estate,  the 
other  for  the  benefit  of  the  next  of  kin; 
and  the  actions  are  prosecutecl  in  different 
rights,  and  the  damages  are  given  upon  dif- 
ferent principles  to  compensate  different  in- 
juries. The  action  in  favor  of  the  next  of 
kin  is  based  on  the  theory  that  such  next  of 
kin  has  a  pecuniary  interest  in  the  life  of 
the  person  killed,  and  the  amount  of  the 
recovery  is  limited  to  the  value  of  that  In- 
terest, and  the  administrator  is  bbt  the 
trustee  of  such  next  of  kin.  Davis  v.  Rail- 
way, 53  Ark.  117,  13  S.  W.  801,  7  L.  R.  A. 
283  Railway  v.  Sweet,  63  Ark.  563,  40  S. 
W.  463;  4  Sutherland  on  Damages,  {  1264. 
The  action  for  the  benefit  of  the  next  of  kin 
is  therefore  an  action  for  an  injury  to  the 
rights  of  the  next  of  kiq,  and  there  could  be 
no  privity  existing  in  those  substantive 
rights  of  the  next  of  kin  between  the  de- 
ceased and  the  next  of  kin ;  bo  that  the  ad- 
missions of  the  deceased  would  not  be  ad- 
missible in  an  action  by  the  next  of  kin  in 
such  case.  1  Greenleaf  on  Evidence  (16th 
Ed.)  I  189 ;  2  Wigmore  on  Evidence,  i  1081. 
It  was  therefore  error  to  permit  the  intro- 
duction of  the  written  application  signed  by 
deceased.  And  the  Introduction  of  that  state- 
ment was  prejudicial  to  the  rights  of  the 
plaintiff.  The  sole  ground  upon  which  the 
plaintiff  could  recover  In  this  case  was  the 
fact  that  the  next  of  kin  had  suffered  a  pe- 
cuniary loss.  But  that  pecuniary  loss  was 
based  solely  on  the  contributions  which  the 


Digitized  by 


Google 


AriL) 


BOULDIN  V.  JBNNINOa 


639 


deceased  would  make  to  the  next  of  kin, 
and  therefore  founded  on  the  contributions 
which  he  was  making  before  his  death.  This 
statement  tended  to  prove  that  he  was  mak- 
ing no  contributions  whatever  to  the  next  of 
kin  for  whose  benefit  this  action  was  solely 
brought;  and  on  that  account  it  tended  to 
prove  that  the  plaintiff  was  not  entitled  to 
recover  anything  in  this  action,  even  if  the 
death  of  decedent  had  been  caused  by  the 
wrongful  or  negligent  act  of  the  defendant 

We  are  also  of  the  opinion  that  the  court 
committed  an  error  in  permitting  the  intro- 
duction In  evidence  of  certain  interrogato- 
ries which  bad  been  prepared  by  the  attorney 
of  the  plaintiff  to  be  propounded  to  Mrs. 
Braker  These  Interrogatories  were  turned 
over  to  the  attorney  of  the  defendant  tor 
the  purpose  of  permitting  him  to  append 
thereto  cross  interrogatories.  Subsequent- 
ly the  taking  of  the  deposition  of  this  Wit- 
ness upon  these  Interrogatories  was  aban- 
doned. The  interrogatories  were  therefore 
never  used  In  the  case  or  filed.  There  is  no 
testimony  that  they  were  inspired  by  the 
plaintiff.  They  were  solely  prepared  by  the 
attorney  who,  if  be  did  not  ask  for  their 
return  entirely  abandoned  them,  and  thus 
withdrew  them.  They  could  not  be  admis- 
sible on  the  theory  that  they  were  deposi- 
tions taken  by  consent,  or  that. they  were 
admissions  of  an  attorney  In  the  course  of 
the  progress  of  the  cause;  an^  there  is  no 
theory,  in  our  opinion,  upon  which  they 
were  competent  as  testimony  In  the  casa 
Holland  v.  Rogers,  33  Ark.  251;  Railway  v. 
Clark,  58  Ark.  493,  25  S.  W.  504;  Ong  Chair 
Co.  V.  Cook,  85  Ark.  390,  108  S.  W.  203; 
1  Oreenleaf  on  Evidence  (16th  Ed.)  i  18& 

On  accoimt  of  the  errors  committed  by  the 
lower  court  in  admitting  the  introduction  of 
the  above  testimony,  the  Judgment  is  revers- 
ed, and  this  cause  is  remanded  for  a  new 
trial. 


BOULDIN  et  al.  t.  JENNINGS. 
(Supreme  Court  of  Ai^ansas.     Nov.  1,  1900.) 

1.  Pleading  (f  SIO*)— Ubb  or  EzHiBrrs. 

Exhibits  which  form  no  part  of  the  com- 
plaint may  be  referred  to  for  an  explanation  of 
the  allegations  of  the  complaint. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  I  947;   Dec.  Dig.  I  310.*] 

2.  COVBTS  (I  116*)— Recobd— Amkitdmert  bt 
Nunc  Pbo  Tttnc  Obdeb. 

A  court  may  amend  its  record  by  a  nunc 

gro  tunc  order  so  as  to  make  it  speak  the  tmth,i 
nt  not  to  make  it  speak  what  it  did  not  speak, 
bnt  ought  to  have  spoken. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  I  369;   Dec.  Dig.  S  lia*] 

8.  JunaKENT  a  299*) — TniE  fob  Amendment. 
As  a  rale  a  court  is  without  authority  to 
amend  a  final  Judgment  after  the  expiration  of 
the  term  at  wluch  it  was  rendered. 

[Ed.    Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  583;   Dec.  Dig.  §  299.*] 


4.  EXECrn-OBS  AWD  AoinHISTBATOBS  (I  375*)— 

Sales— Obdeb    Appbovino    Sale— Amend- 

UENT. 

An  order  of  the  probate  court  directing 
the  sale  of  land  belonging  to  the  estate  of  a  de- 
cedent described  the  land  to  be  sold  as  a  "part 
of  N.  W.  ^4  of  the  N.  E.  %  of  Sec.  34,  town- 
ship 17,  R.  1  E.,"  and  the  order  approving  the 
report  of  the  sale  described  the  land  in  the  same 
term.  Held,  that  the  order  did  not  describe  any 
land,  and  the  court  was  without  authority  to 
amend  the  order  approving  the  sale  nunc  pro 
tunc  by  inserting  an  accurate  description  of  the 
land  sold. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  f  875.*] 

Appeal  from  Circuit  Court,  Lawren<% 
County;  Frederick  D.  Fulkeraon,  Judge. 

Action  by  Annie  Bouldin  and  others 
against  W.  S.  Jennings.  A  verdict  was  di- 
rected for  defendant,  and  plaintiffs  appeal. 
Reversed  and  remanded. 

Beloate  &  Lomax,  for  appellants.  W.  A. 
Cunningham  and  J.  M.  Beakley,  for  appellee. 

BATTLE,  J.  On  the  6th  of  October,  1906^ 
Annie  Bouldin  and  others  brought  an  ac- 
tion against  W.  S.  Jennings  to  recover  the 
possession  of  "all  that  part  of  the  N.  W.  % 
of  the  N.  .E.  ^  of  section  34  in  township  17 
north,  and  in  range  1  E.,  lying  east  of  Vil- 
lage creek,  the  bed  or  channel  of  which  be- 
ing the  west  boundary  line."  They  state  in 
their  complaint  substantially  as  follows: 
James  Tillman  died  on  the  26th  day  of  May, 
1895,  leaving  Annie  Bouldin  his  widow,  and 
Dolly  Bagley,  then  of  the  age  of  17,  Oscar 
Tillman,  then  of  the  age  of  15,  and  Effie 
Tillman,  then  of  the  age  of  3,  his  only  heirs; 
they  being  his  children.  He  died  seised 
and  possessed  of  the  land  described,  occupy- 
ing the  same  as  his  homestead.  B.  A.  Mor- 
ris was  appointed  administrator  of  hi;  es- 
tate, and  prior  to  the  iStta  day  of  July,  1899, 
paid  all  the  probated  claims  against  the 
same,  and  thereafter  presented  a  petition 
to  the  Lawrence  probate  court  for  the  sale 
of  certain  lands,  describing  them  as  fol- 
lows: "Part  of  the  southwest  fourth  of  the 
northeast  fourth  sec.  34,  Tp.  17  N.,  B.  1  E.," 
— alleging  that  debts  probated  against  the 
estate  remained  unpaid.  On  the  18th  day 
of  July,  1899,  the  probate  court  made  the 
order  of  sale,  describing  the  lands  as  de- 
scribed in  the  petition.  A  copy  of  the  oidet 
Is  made  an  exhibit  to  the  complaint  The 
land  as  described  was  sold  by  the  adminis- 
trator, and  be  made  report  of  the  sale  to 
the  probate  court,  which  was  approved.  The 
order  approving  is  made  an  exhibit  to  the 
complaint  Plaintiffs  further  stated  "that 
said  defendant  realizing  that  bis  said  deed 
was  void  for  uncertainty  in  the  description, 
and  that  same  created  no  color  of  title,  at- 
tempted to  get  the  Lawrence  probate  court 
for  the  Eastern  district  to  grant  him  an 
order  nunc  pro  tunc  correcting  the  descrip- 
tion In  said  order  of  sale  In  his  deed,  and 
obtained  another  order."     A  copy  of  the 


•For  other  cases  see  uuno  topic  and  16011011  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indezei 
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order  Is  flied  as  exhibit  to  the  complaint 

They  asked  for  "Judgment  against  the 
defendant  for  the  possession  of  the  land,  for 
cost,  and  all  other  relief." 

The  first  exhibit  shows  that  the  court  or- 
dered "part  of  N.  W.  %  of  the  N.  E.  % 
of  Sec.  34,  township  17,  R.  1  B.,"  to  be  sold. 

The  second  exhibit  shows  that  the  ad- 
ministrator ceported  to  the  court  that  he 
bad  sold  "part  of  N.  W.  %  of  the  N.  E. 
14  of  Sec.  34,  township  17  North,  Range  1 
East." 

The  third  exhibit  Is  as  follows: 

"In  the  Matter  of  the  Estate  of  James  C. 
Tillman,  Deceased. 

"Comes  W.  S.  Jennings,  and,  petitioning 
the  court,  would  respectfully  state:  That 
at  the  July,  1889,  term  of  this  court,  an  or- 
der was  made  upon  the  petition  of  B.  A. 
Morris,  administrator  of  the  estate  of  James 
C.  Tillman,  deceased,  for  the  sale  of  certain 
lands  belonging  to  said  estate  for  the  pur- 
pose of  payldg  debts  probated  against  said 
estate.  That  on  the  Idtb  day  of  August, 
1899,  said  B.  A.  Morris,  as  such  adminis- 
trator, in  accordance  with  the  order  of  said 
court,  offered  said  lands  for  sale,  and  this 
petitioner  became  the  purchaser  of  the  same 
for  the  price  and  sum  of  |450,  which  was 
more  than  two-thirds  of  the  appraised  value 
of  same.  That  at  the  January  term,  1901, 
of  this  court,  the  said  administrator  re- 
ported the  said  sale  to  this  court,  and  the 
same  was  approved  and  In  all  things  con- 
firmed, and  the  said  administrator  directed 
to  make  a  deed  to  this  petitioner  upon  the 
payment  of  the  purchase  money. 

"That  on  the  2Cth  day  of  January,  1901, 
the  said  administrator  in  obedience  to  said 
order  executed  to  this  petitioner  his  deed, 
which  Is  exhibited  herewith.  That,  in  the 
order  of  sale,  the  sale  rep<«t  of  the  same 
and  the  deed  made  to  this  petitioner  the 
said  land  was  described  as  part  of  the 
Northwest  ^  of  section  34  in  township  17 
N.  range  1  E.,  when  the  proper  description 
of  said  tract  of  land  intended  to  be  con- 
veyed was  as  follows,  to  wit: 

"Beginning  at  a  point  on  the  north  bound- 
ary line  of  Sec.  34,  Tp.  17  N.,  R.  1  B., 
where  the  channel  of  Village  creek  crosses 
the  said  line;  thence  down  said  channel 
to  within  15  feet  of  the  upper  side  of  the 
old  bridge;  thence  west,  parallel  with  said 
bridge,  td  a  point  where  said  line  crosses 
the  north  boundary  line  of  section  34; 
thence  east  to  the  place  of  beginning;  and 
all  that  part  of  the  N.  W.  %  of  the  N.  E. 
of  Sec.  34,  Tp.  17  N.,  R.  1  E*.  lying  east  of 
Village  creek  excepting  the  following:  Be- 
ginning at  a  point  S.  88  degrees  E.,  2.40 
chains,  from  the  quarter  section  corner  and 
the  N.  line  of  Sec.  34,  17,  1  B.;  thence  S. 
45%  degrees  E.,  12%  chains;  thence  N.  29 
degrees  E.,  9.15  chains;  thence  88  degrees 
W.,  13.30  chains  to  place  of  beginning,  said 
except  tract  having  been  deeded  to  the  town 
of  Walnut  Bldge,  Ark. 


"That  since  making  the  said  deed  R.  \. 
Morris  has  been  discharged  as  admluistrn- 
tor  of  the  estate  of  James  C.  Tillman,  de- 
ceased, and  on  the  10th  of  February,  1903, 
J.  N.  Beakley  was  appointed  administrator 
of  the  same  by  the  clerk  of  this  court 
•which  appointment  was  by  the  court  at 
its  present  term,  approved  and  In  all  things 
confirmed  wherefwe  the  premises  being 
seen,  your  petitioner  respectfully  asks  that 
an  order  be  made  approving  the  sale  of  the 
land  above  described  to  this  petitioner,  and 
that  the  said  J.  N.  Beakley  be  directed  to 
make  deed  to  this  petitioner  for  the  said 
land  as  properly  described  and  for  all  other 
proper  rdief. 

"The  within  petition  being  this  day  exam- 
ined, and  the  court  being  satisfied  from  thp 
papers  filed  and  the  former  orders  of  thlR 
court  and  from  the  testimony  of  witnesses 
produced  that  the  sale  of  the  property  was 
r^nilarly  made,  according  to  the  law  and 
the  order  of  this  court,  but  that  the  descrip- 
tion of  said  land  was  not  full  enough. 

"It  is  therefore  considered  and  ordered 
by  the  court  that  the  sale  of  the  said  lands, 
as  set  out  in  the  correct  description,  be  and 
the  same  is  hereby  approved  and  In  all 
things  confirmed,  and  J.  N.  Beakley,  as  ad- 
ministrator in  succession,  is  directed  to 
make  a  deed  to  said  purchaser  with  proper 
recitals  and  containing  proper  descrlpttou 
as  herein  contained." 

• 

The  defendant  answered  in  part  as  fol- 
lows: 

"That  he  admits  that  James  Tillman  de- 
parted this  life  about  the  date  set  out  In 
said  complaint,  and  that  plaintiff  Annie 
Bouldin  was  his  widow,  and  that  the  other 
plaintiffs  were  his  heirs  at  law,  but  states 
that  he  is  not  suflScIently  advised  as  to 
their  respective  ages  at  the  time  of  their 
father's  death  to  elth»  admit  or  Aeaj  the 
same. 

"Defmdant  admits  that  at  the  death  of 
said  James  Tillman  he  was  seised  and  in 
the  actual  possession  of  the  lands  described 
in  plalntlETs  complaint,  but  dmies  that  the 
description  given  Is  the  correct  description 
of  the  same.  And  he  denies  that  said  lands 
were  at  the  time  of  his  death  the  homestead 
of  the  said  James  Tillman,  deceased. 

"Defendant  admits  timt  the  estate  of  the 
said  James  Tillman  was  administered  on 
by  B.  A.  Morris,  but  he  denies  that  on  the 
18th  day  of  July,  1890,  or  any  other  time 
before  the  sale  of  the  lands  mentioned,  the 
said  administrator  paid  off  or  satisfied  all 
the  debts  probated  against  said  estate,  and 
he  denies  that  at  the  time  mentioned  as  the 
date  of  the  order  of  the  probate  court  that 
there  was  no  probated  debts  against  the 
said  estate,  but  states  tliat,  when  said  or- 
der was  made,  there  were  debts  probated 
against  said  estate  which  at  that  time  n- 
malned  unpaid. 

"Defendant  admits  that  on  or  abont  the 
18th  of  July,  1899,  said  administrator  ap- 
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piled  to  the  probate  court  of  Lawrence  comi- 
ty for  Its  Eastern  district  for  an  order  to 
sell  tbe  lands  described  for  the  purpose  of 
paying  the  debts  probated  against  said  es- 
tate, and  tbat  an  order  of  said  court  was 
duly  made  and  entered  directing  the  said  ad- 
ministrator to  sell  said  lands  for  that  pur- 
pose. In  obedience  to  said  order  the  lands 
described  In  plalntlflTs  amended  complaint 
were,  after  due  advertisement  and  appraise- 
ment, as  required  by  law,  duly  offered  for 
sale  to  the  highest  bidder  on  the  19th  of 
August,  1899,  at  which  sale  this  defendant 
became  the  purchaser  thereof  at  and  for 
the  sum  of  $450. 

"Defendant  admits  that  at  the  January 
term  of  the  said  court,  1901,  said  administra- 
tor reported  the  said  sale,  and  that  the 
same  was  approved  and  in  all  things  con- 
firmed, and  the  said  administrator  was  di- 
rected to  make  a  deed  to  the  defendant. 

"Defendant  admits  that  in  said  report  of 
sale  the  lands  were  not  fully  described,  but 
were  described  as  part  of  the  N.  W.  %  of 
the  S.  W.  %  of  section  34,  belonging  to  said 
estate. 

"Defendant  further  admits  that  he  after- 
wards filed  a  petition  in  the  probate  court  of 
IJawrence  county  for  its  Eastern  district  ask- 
ing that  an  order  be  made  correcting  said  or- 
der of  court,  and  confirming  said  sale  by  the 
correct  description,  and  that  an  order  was 
duly  made  which  plaintiff  refers  to  and  pur- 
ports to  exhibit  to  hla  complaint,  but  does 
not  attach  the  same.    •    •    • 

"Defendant  for  his  farther  and  separate 
defense  to  plaintiff's  purported  cause  of  ac- 
tion states  that  the  plaintiffs,  after  being 
fully  advised  of  the  facts  and  circumstan- 
ces In  and  abojit  the  sale,  filed  a  suit  in  the 
circuit  court  of  Lawrence  county  for  its 
Eastern  district  against  B.  A.  Morris  for  the 
purchase  money  paid  for  the  land  med  for 
In  this  case.  And  defendant  pleads  such 
act  as  an  estoppel  against  plaintiff  in  this 
suit." 

The  record  in  this  case  is,  in  part,  as  fol- 
lows: 

"On  this  day,  this  cause  coniiug  on  to 
be  heard,  comes  the  plaintiffs  Effle  Tillman, 
Oscar  Tillman,  Annie  Bouldin,  and  Dolly 
Bagley  in  person  and  by  attorney,  and  comes 
W.  S.  Jennings  in  person  and  by  attorney, 
and  all  parties  coming  ready  for  trial,  comes  • 
a  full  Jury  of  the  regular  panel  to  try  same. 
After  paneling  the  same,  the  plaintiff  asked 
and  obtained  leave  to  amend  his  complaint 
by  inserting  'occupying  same  as  bis  home- 
stead,' and  tbe  defendant  amended  his  an- 
swer, and  at  the  same  time  making  an  addi- 
tional answer,  setting  up  the  cause  wherein 
Oscar  Tillman  et  al.  was  plaintiff  and  B.  A. 
Morris  was  defendant  as  an  estoppel,  and 
tbe  plaintiff  thereupon  interposed  a  demur- 
rer to  said  answer,  which  upon  being  over- 
ruled and  to  the  overruling  of  which  at 
the  time  excepted,  and  asked  that  their  ex- 
ceptions be  noted  of  record,  which  was  done, 
122S.W.-41 


and  plaintiff  thereupon  refused  to  proceed 
further,  but  stood  upon  his  demurrer. 
Whereupon  the  court  directed  the  Jury  to 
return  a  verdict  for  the  defendant,  which 
they  did  in  words  and  figures  as  follows: 

"'We,  the  Jury,  find  for  the  defendant, 
Frank  P.  Sloan,  Foreman.'  After  the  ver- 
dict was  signed,  but  before  It  was  read 
by  the  dark,  plaintiff  asked  to  be  allow- 
ed to  take  a  nonsuit,  but  was  refused  by 
tbe  court,  which  refusal  was  excepted  to  by 
the  plaintiffs  and  duly  noted  of  record, 
which  was  done,  and  the  verdict  read: 

"It  is  therefore  ordered  and  adjudged 
that  plaintiffs  take  nothing  by  this  suit; 
that  the  defendant  have-  and  recover  of 
and  from  said  plaintiffs  all  his  cost  laid 
out  and  expended." 

While  the  exhibits  in  this  case  form  no 
part  of  the  complaint,  they  may  be  refer- 
red to  for  an  explanation  of  its  allegations. 
Abbott  V.  Rowan,  83  Ark.  506.  Using  them 
in  this  manner,  we  find  It  alleged,  and  not 
denied,  that  the  Lawrence  probate  court 
ordered  part  of  the  N,  W.  %  of  the  N.  E. 
%  of  section  34,  township  17  N.,  range  1 
E.,  to  be  sold  by  the  administrator  of  Till- 
man's estate;  that  the  administrator  sold 
the  land  as  described  and  reported  the  sale 
to  the  court  as  so  made,  and  it  was  approved 
in  the  same  manner;  and  that  the  probate 
court  at  a  term  held  subsequently  to  the 
time  when  the  sale  was  made  undertook  to 
correct  the  order  approving  the  sale  by 
the  administrator  by  an  order  nunc  pro 
tunc  by  describing  the  land  alleged  to  be 
sold  by  metes  and  bounds  without  evidence 
showing  that  a  sale  of  such  land  was  or- 
dered, made,  reported,  or  approved,  virtually 
making  a  new  order  as  a  substitute  for  the 
order  actually  made. 

"The  authority  of  a  court  to  amend  Its 
record  by  a  nunc  pro  tunc  order  is  to  make 
it  speak  the  truth,  but  not  to  make  it  speak 
what  it  did  not  speak,  but  ought  to  have 
spoken."  Tucker  v.  Hawkins,  72  Ark.  21, 
77  S.  W.  902;  Liddell  v.  Landau,  87  Ark. 
438,  112  S.  W.  1085.  Further  than  this  a 
court  reud^lng  a  final  Judgment,  as  a  gen- 
eral rule,  is  absolutely  without  authority  to 
amend  it  in  substance  or  merit  after  tbe  ex- 
piration of  the  term  at  which  it  was  ren- 
dered. 17  American  and  English  Ency.  of 
Law  (2d  Ed.)  816,  and  cases  cited. 

In  the  case  at  bar  the  order  directing  the 
sale  made  described  no  land;  the  description 
in  it  not  being  sufficient  to  designate  any. 
The  order  approving  the  report  of  the  admin- 
istrator was  equally  defective.  The  order 
amending  the  latter  was  a  new  order,  and 
was  ofi  no  effect. 

The  court  erred  in  directing  the  Jury  to  re- 
turn a  verdict  in  favor  of  tbe  defendant 
when  the  pleadings  showed  that  be  bad  no 
title  to  the  land  in  controversy,  but,  on  the 
contrary,  it  belonged  to  the  plaintiff,  and 
there  was  no  evidence  to  the  contrary. 

Reversed  and  remanded  for  a  new  trial.     . 
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MARYLAND  CASDALTT  CO.  t.  CHEW. 
(Supreme  Conrt  of  Arkansas.    Not.  IS,  1000.) 

1.  Depositions  (f  101*)— Use  as  Btidkncs— 
Bt  Advebsk  Pabtt. 

A  party  may  not  read  a  deposition  taken 
by  the  adverse  party  to  be  used  as  evidence 
without  the  consent  of  the  adverse  party;  the 
deposition  not  having  I>een  taken  under  an  agree- 
ment 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  I  238 ;   Dec.  Dig.  i  101.*] 

2.  !lNBUBANOE*(§    124*)— CONTKACTS— NaTUBB. 

An  insurance  company  may  fix  the  terms 
upon  which  it  will  insure  persons,  and,  a  per- 
son having  accepted  insurance  on  such  terms, 
they  constitute  a  contract  between  the  company 
and  tlie  insured,  which  courts  may  not  vary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1T2,  178;    Dec  Dig.  124.*] 

3.  Tbial  (J  1»1*)  —  Ikbteuotioks  — Assump- 
tion OP  Facts. 

Where  a  person  was  insuied  by  an  indem- 
nity policy,  giving  liis  occupation  as  a  cotton 
factor  and  paying  the  premium  for  that  occupa- 
tion, and  the  policy  provided  that,  if  be  was 
injured  in  an  occupation  classified  by  the  in- 
surer as  more  hazardous,  the  insurer's  liability 
should  be  only  for  such  proportion  of  the  prin- 
cipal sum,  or  other  indemnity  provided  for,  as 
the  premium  paid  would  purchase  at  the  rates  fix- 
ed ror  such  increased  hazard,  and,  in  an  action 
to  recover  on  the  policy  for  total  disability,  there 
was  evidence  that  insured  was  a  supervising 
farmer  at  the  time  of  the  accident  which  was 
ciassified  as  a  more  hazardous  occupation  than 
cotton  factor,  a  charge  that  "total  disability" 
within  the  policy  means  that  insured  was  dis- 
abled from  prosecuting  his  business  as  a  cotton 
factor,  and  that  he  was  not  able  to  prosecute 
such  business  unless  he  was  able  to  perform  all 
of  the  substantial  acts  necessary,  tnat,  if  the 
business  of  cotton  factor  required  as  one  of  its 
duties  the  sampling  of  cotton,  and  it  was  neces- 
sary in  doing  so  to  use  both  arms  and  hands, 
and  that  the  right  arm  and  hand  of  insured  had 
been  totally  paralyzed  from  the  date  of  the  ac- 
cident 80  that  be  could  not  sample  cotton,  such 
paralysis  was  a  total  disability  under  the  policy 
and  insured  should  recover,  was  erroneous,  as 
assuming  that  insured  was  a  cotton  factor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  423 ;    Dec.  Dig.  i  191.*] 

4.  Tbial  (J  191*)— Instructions— Assump- 
tion OP  Facts. 

There  being  evidence  to  show  that  there 
were  many  other  duties  besides  sampling  cot- 
ton in  the  vocation  of  cotton  factor,  the  charge 
was  erroneous  as  assuming  that  insured  was 
totally  disabled  by  reason  of  his  inability  to 
sample  cotton. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  423 ;    Dec.  Dig.  §  191.*] 

5.  Insubance  (§  450*)— Accident  Insurance 
—Neglect  to  Observe  Physician's  Direc- 
tions. 

No  indemnity  should  be  allowed  an  insur- 
ed under  an  accident  policy  on  account  of  an  ex- 
tension of  the  injury  occasioned  by  his  negli- 
gence to  observe  directions  of  his  physician. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1163 ;    Dec.  Dig.  {  450.*] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; Hance  N.  Hutton,  Judge. 

Action  by  Frank  H.  Chew  against  the 
Maryland  Casualty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded  for  new  trial. 


M.  L.  Stephenson  and  B.  B.  Campbell,  for 
appellant  R.  W.  Nlcbols  and  Moore  &  Vine- 
yard, for  appellee. 

BATTLE,  J.  Frank  H.  Chew  brougbt  an 
action  against  the  lilaryland  Casualty  Com- 
pany. Complaining  he  alleges  In  his  com- 
plaint substantially  as  follows: 

On  the  29th  day  of  May,  1906,  the  defend- 
ant. In  consideration  of  $25  received  by  It, 
did  Issue  and  deliver  to  him  a  certain  policy 
of  Insurance  and  thereby  insured  him  in  the 
principal  sum  of  |6,000,  and  for  a  weekly 
Indemnity  of  $25,  for  a  period  of  12  mouths 
from  May,  28,  1906,  against  bodily  Injuries 
not  intentionally  self-inflicted,  sustained  by 
the  assured,  while  sane  and  effected  direct- 
ly and  ind^endently  of  all  other  causes 
through  external,  violent,  and  accidental 
means. 

Among  other  provisions  in  the  policy  Is  the 
following: 

"If  such  injuries  shall  not  result  In  any  of 
the  disabilities  mentioned  In  section  1,  and 
shall  immediately,  coutlnuously,  and  wholly 
disable  the  assured  from  performing  any 
and  every  kind  of  duty  pertaining  to  his 
occupation,  the  company  will  pay  him  for 
the  period  of  such  total  disability  the  week- 
ly indemnity  above  specified,  but  to  an 
amount  not  exceeding  the  principal  sum." 

On  the  8th  day  of  April,  1907,  while  the 
policy  was  In  full  force  and  effect,  plain- 
tiff. Chew,  was  injured  by  the  accidental 
discharge  of  a  pistol,  the  bullet  entering  his 
right  breast,  and  causing  total,  complete, 
and  permanent  paralysis  of  his  right  arm, 
thereby  immediately,  continuously,  and  whol- 
ly disabling  him  from  performing  any  and 
every  kind  of  duty  pertaining  to  his  occupa- 
Uon. 

He  alleged  that  he  was  entitled  to  re- 
cover $550  on  the  policy  for  indemnity 
against  loss  on  account  of  the  accident,  and 
asked  for  judgment  for  that  amount 

The  defendant,  the  Maryland  Casualty 
Company,  denied  the  foregoing  allegations. 
It  stated  the  facts  to  be  substantially  as 
follows:  On  the  29th  of  May,  1906,  plain- 
tiff made  an  application  to  it  for  a  policy 
of  Insurance,  making  certain  warranties.  In 
consideration  of  the  sum  of  $25  and  of  the 
application  and  warranties.  It  Issued  the  pol- 
icy sued  on.  He  represented  himself  to  be 
engaged  In  the  occupation  of  a  cotton  factor. 
but  at  the  time  he  made  this  application  and 
warranties  he  was  not  so  engaged,  but  In 
another  and  additional  and  more  hazardous 
occupation,  and  by  reason  thereof  the  policy 
is  void,  and  was  of  no  force  and  effect  on 
the  8th  day  of  April,  1907,  when  the  alleged 
accident  occurred. 

One  of  the  provisions  of  the  policy  is  as 
follows:  "If  the  assured  Is  Injured  fatally 
or  otherwise  in  any  occupation  dassifled  by 
this  company,  as  more  dangerous  than  that 
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stated  In  the  schedule  of  warranties,  indors- 
ed hereon,  the  company's  liability  shall  be 
only  for  such  proportion  of  the  principal 
sum  or  other  Indemnity  provided  for  herein 
as  the  premium  paid  by  him  will  purchase 
at  the  rates  fixed  by  the  company  for  such 
Increased  hazard." 

At  the  time  of  and  prior  to  the  accident 
plalntifF  was  engaged  In  the  occupation  of 
"superrlsing  farmer"  in  addition  to  that  of 
cotton  factor  and  as  a  separate  business, 
which  is  classified  by  the  'defendant  as  more 
hazardous  than  that  of  cotton  factor  and 
nnder  the  policy  he  is  not  entitled  to  the 
Indemnity  he  claims  as  cotton  factor,  but 
as  before  stated. 

PlalntifF,  Chew,  did  not  use  due  diligence 
to  secure  the  recovery  of  his  arm. 

In  the  trial  of  the  issues  in  the  case  the 
policy  stied  on  was  adduced  and  read  as 
evidence.  It  contained  the  provisions  set 
out  in  the  pleadings  and  the  following  In 
addition  to  others: 

"No.  2.  Or,  if  such  injuries  shall  not  re- 
sult in  any  of  the  disabilities  mentioned  in' 
section  1  and  shall  immediately,  continuous- 
ly, and  wholly  disable  and  prevent  the  as- 
snred  from  performing  any  and  every  kind 
of  duty  pertaining  to  his  occupation,  the 
company  will  pay  him  for  the  period  of  such 
total  disability  the  weekly  indemnity  above 
specified,  but  to  an  amount  not  exceeding 
the  principal  sum;  or,  if  such  Injuries  shall 
not  wholly  disable  the  assured  as  above, 
but  sliaU  Immediately,  continuously,  and 
whoUy  disable  and  prevent  him  from  per- 
forming one  or  more  important  dally  duties 
pertaining  to  his  occupation,  the  company 
will  pay  one-half  the  weekly  Indemnity 
above  specified  for  the  period  of  such  par- 
tial disability,  not  exceeding  twenty-six  con- 
secutive weeks  from  the  date  of  injury; 
or,  if  such  partial  disability  shall  follow  a 
period  of  total  disability,  the  indemnity  pro- 
vided for  partial  disability  shall  be  paid, 
but  not  for  more  than  twenty-six  weeks; 
nor  shall  the  company  be  liable  under  the 
provisions  of  sections  1  and  2  for  a  sum 
greater  than  the  principal  sum," 

Contained  In  the  policy  is  a  schedule  of 
warranties,  which.  In  part,  are  as  follows: 
"I  am  F.  H.  Chew,  of  Helena,  Ark.,  whose 
business  Is  that  of  cotton  factor.  The  du- 
ties of  my  occupation  are  fully  described  as 
follows :    ofilce  work ;  classified  as  select" 

The  deposition  of  Dr.  F.  D.  Smythe,  which 
was  taken  by  the  defendant  to  be  used  as 
evidence  in  his  behalf  in  the  trial  of  this 
canse,  was  read  as  evidence  by  plalntltr  In 
the  trial  over  the  objection  of  the  defendant 

The  following  extracts  were  parts  of  the 
deposition : 

"A.  The  patient's  general  condition  was 
bad  when  he  reached  the  hospital,  and  the 
idea  of  operating  at  once  was  not  entertain- 
ed, owing  to  the  location  of  the  injury,  also 
Ita  recent  occurrence.  I  felt  that  life  would 
be  Jeopardized  by  operating  at  that  time,  and 


BO  advised  him.  He  left  the  hospital  for  his 
home,  and  I  Informed  him  that  the  only 
chance  for  restoration  of  function  of  the  arm 
was  by  a  performance  of  the  operation  for 
deuteropathy  or  nerve  suffering;  that  the  oper- 
ation in  this  case  was  not  without  risk,  and 
at  the  same  time  I  could  not  assure  him  of 
success  attending  my  efforts,  but  as  it  offer- 
ed him  the  only  hope  of  regaining  the  use  of 
his  arm,  I  advised  him  to  take  the  chance. 
Some  months  later  he  called  to  see  me,  his 
arm  being  in  about  the  same  condition,  ex- 
cept the  atrophy  advanced  somewhat  He 
had  slight  use  of  some  of  his  fingers  and 
thumb,  but  not  sufficient  to  be  of  any  pos- 
sible use.  I  talked  with  Mr.  Chew,  and  ad- 
vised him  of  the  importance  of  having  the 
operation  performed.  I  told  him  I  did  not 
think  he  should  delay  having  it  done.  He 
asked  me  concerning  Dr.  Murphy  of  Chicago, 
and  I  stated  to  him  that  Dr.  Murphy  had 
perhaps  had  more  experience  in  nerve  surgery 
than  any  surgeon  in  America,  and  that  he 
could  not  go  to  a  better  man.  My  experience 
in  this  particular  line  of  work  has  been  limit- 
ed. The  operation  can  be  performed  success- 
fully many  months  and  even  years  after  the 
injury  without  injury,  though  it  requires  a 
longer  time  to  restore  function  in  case  it 
has  been  long  delayed.  He  will  remain  per- 
manently injured  unless  a  successful  opera- 
tion should  be  performed  upon  him.  There 
is  no  assurance  that  the  operation  will  be 
followed  by  a  successful  result,  but  the 
chances  are  sufficiently  promising  to  Justify 
the  operation. 

"The  patient  was  advised  to  report  occa- 
sionally for  examination  in  order  that  the 
operation  might  be  performed  at  the  earliest 
possible  moment  with  safety.  I  did  not  see 
or  hear  from  him  for  some  time  after  he 
left  the  hospltaL  There  was  no  treatment 
that  could  Infiuence  his  case,  except  surgical 
treatment,  and  all  that  could  be  done  was 
to  advise  his  physician  to  look  after  him  in  a 
general  way.  The  patient  was  informed  that 
the  operation  was  associated  with  danger  in 
his  case,  due  to  the  location  of  the  Injury 
and  the  large  and  Important  blood  vessels  so 
closely  related  to  the  injured  nerves.  The 
patient  was  advised  of  such  danger. 

"A.  I  advised  the  patient,  if  I  remember 
correctly,  that  an  attempt  to  suture  the 
nerve  should  be  made  as  soon  as  he  could 
be  gotten  In  condition  for  its  safe  undertak- 
ing, and  that  if  we  failed  to  succeed,  his 
arm  would  be  in  no  worse  condition  than 
if  left  unmolested,  and  that,  inasmuch  as 
there  was  a  reasonably  fair  chance  of  suc- 
cess following  the  operation,  I  thought  that 
the  proper  course.  I  do  not  remember  wheth- 
er or  not  I  urged  the  operation.  I  know  I 
did  not  urge  him  to  have  it  performed  by 
myself.  I  merely  told  him  that  I  would  do 
the  operation  If  he  was  willing  to  have  same 
iwrformed." 

The  following  Instruction  was  given  at  the 


Digitized  by 


Google 


644 


122  SOUTHWESTEHN  REPORTER. 


(Ark. 


Instance  of  plaintiff  over  the  objection  of  the 
defendant : 

"Tbe  Jury  Is  farther  instructed  that  the 
words  'total  disability'  mean  that  the  plain- 
tiff was  disabled  from  prosecuting  his  busi- 
ness as  a  cotton  factor,  tliat  he  was  not  able 
to  prosecute  his  business  as  such  unless  be 
was  able  to  do  and  perform .  all  of  the  sub- 
stantial acts  necessary  to  be  done  in  its  pros- 
ecution, that,  if  the  pros^ution  of  the  busi- 
ness of  cotton  factor  required  him  to  do 
several  acts  and -perform  several  kinds  of 
labor,  and  that  be  was  able  to  do  and  per- 
form only  one,  he  was  as  effectually  disabled 
from  performing  his  business  as  much  as  if 
he  could  do  nothing  required  to  be  done. 
Therefore,  if  you  find  from  the  testimony 
that  the  business  of  cotton  factor  required 
as  one  of  its  duties  the  sampling  of  cotton, 
iiud  that  it  was  necessary  in  order  to  perform 
that  duty  to  use  both  arms  and  hands,  and 
that  the  right  arm  and  hand  of  plaintiff 
liave  bb«n  totally  paralyzed  from  the  date 
of  the  accident  to  the  8th  day  of  January, 
1908,  and  that  by  reason  thereof  he  has  not 
been  able  to  sample  cotton,  then  that  such 
total  paralysis  of  said  arm  and  hand  is  a 
total  disability  under  the  terms  of  the  con- 
tract in  the  policy,  and  you  will  find  for 
the  plaintiff  for  the  time  and  amount  fixed 
by  said  policy." 

And  the  court  gave  the  following  at  the 
request  of  the  defendant:  "No.  5.  Tou  are 
instructed  that, ,  to  entitle  the  plaintiff  to 
recover  damages  for  total  disability  under 
the  terms  of  the  policy  in  evidence,  it  is  nec- 
essary for  him  to  show  by  a  preponderance 
of  the  evidence  that  he  was  continuously 
and  wholly  prevented  by  reason  of  the  ac- 
cidental injury  from  performing  any  and 
every  kind  of  duty  pertaining  to  bis  occupa- 
tion, and,  if  you  believe  from  the  «vidence 
plaintiff  was  able  during  any  of  the  period 
from  April  8,  1907,  to  July  8,  190S,  to  per- 
form any  of  the  duties  pertaining  to  his  oc- 
cupation, then  you  should  in  your  verdict 
allow  him  only  for  partial  disability  for 
such  time,  if  any,  you  believe  from  the  evi- 
dence he  was  able  to  perform  any  of  such 
duties. 

"You  are  instructed  that  it  Is  not  sufficient 
for  the  plaintiff  to  show  a  substantial  dis- 
ability to  transact  his.  business,  but  he  must 
show  by  a  preponderance  of  the  evidence 
that  he  was  unable  to  perform  any  and  every 
kind  of  duty  pertaining  to  his  occupation." 

And  refused  to  give  the  following  at  the 
request  of  the  defendant:  "No.  2.  You  are 
Instructed  that  It  is  incumbent  upon  the 
plaintiff  to  observe  reasonable  care  to  avoid 
unnecessary  disability  or  the  unnecessary  con- 
tinuance of  disability,  and.  If  you  believe 
from  the  evidence  that  the  plaintiff,  Chew, 
did  not  observe  reasonable  care  in  following 
the  advice  of  his  physician.  Dr.  F.  D.  Smythe, 
and  if  you  further  believe  from  the  evidence 
that,  because  of  his  failure  to  observe  such 
reasonable  care,  he  was  disabled  to  a  greater 


extent  or  for  a  greater  length  of  time  than 
he  would  have  been  by  the  exercise  of  such 
reasonable  care,  then  you  should  find  for  the 
plaintiff  only  to  the  extent  and  for  the  length 
of  time  he  would  have  been  disabled  if  he 
had  exercised  such  reasonable  care." 

Plaintiff  recovered  Judgment,  and  the  de- 
fendant appealed. 

Plaintiff  had  no  right  to  read  the  deposi- 
tion of  Dr,  Smythe  as  evidence  without  the 
consent  of  the  defendant;  the  same  not  hav- 
ing been  taken  under  an  agreement  Sexton 
V.  Brock,  16  Ark.  345;  Ong  Chair  Co.  v.  Cook. 
85  Ark.  390.  108  S.  W.  203. 

The  court  erred  in  giving  the  instruction 
at  the  Instance  of  the  plaintiff.  It  is  in  viola- 
tion of  the  terms  and  conditions  of  the  policy 
sued  on.  The  parties  had  the  right  to  make 
their  own  contract,  and  the  courts  are  power- 
less to  make  another  or  a  new  contract  for 
them.  As  said  in  Standard  Life  &  Accident 
Insurance  Co.  v.  Ward,  65  Ark.  295,  45  S. 
W.  lOGo:  "The  insurance  company  had  the 
right  to  fix  the  terms  and  conditions  upon 
which  It  would  insure  appellee,  and  the  lat- 
ter had  the  right  to  accept  or  reject  the  In- 
surance in  these  terms  and  conditions;  but, 
having  accepted  the  same,  It  was  a  contract 
between  them,  and,  being  in  violation  of  no 
principle  of  law,  nor  in  contravention  of  the 
policy  of  the  law,  must  be  enforced  accord- 
ing to  its  terms  and  meaning;  and  the 
courts  have  the  right  neither  to  make  con- 
tracts for  parties,  nor  to  vary  their  contracts 
to  meet  and  fulfill  some  notion  of  abstract 
Justice,  and  still  less  of  moral  obligation." 

The  instruction  assumes  that  plaintiff  had 
the  right  to  recover  the  indemnity  as  a  cot- 
ton factor,  If  at  all,  when  there  was  evidence 
tending  to  prove  that  he  was  a  "supervising 
farmer"  at  the  time  of  the  accident,  and.  If 
he  was  such,  he  was  not  entitled  to  recover 
as  great  an  indemnity  as  he  would  have  been 
entitled  to  had  he  been  only  a  cotton  factor, 
and  also  assumes  that  be  is  totally  disabled 
by  reason  of  his  inability  to  "sample"  cotton, 
when  the  evidence  shows  that  there  are 
many  other  duties  he  has  to  perform  in  pur- 
Buiug  his  vocation  of  cotton  factor.  Then  the 
Instruction  is  in  conflict  with  that  given  up- 
on the  same  subject  at  the  request  of  the  de- 
fendant 

The  instruction  asked  by  the  defendant  and 
refused  by  the  court  is  not  entirely  correct 
The  failure  of  the  plaintiff  to  observe  reason- 
able care  in  following  the  advice  of  his  physi- 
cian could  not  affect  the  defendant  unless 
it  Increased  the  Indemnity  and  defendant 
would  have  no  right  to  complain,  but  this 
fact  is  not  mentioned  in  the  request.  It  has 
been  held  in  cases  of  personal  injury  that  no 
damages  should  be  allowed  the  injured  par- 
ty for  any  impairment  of  health  or  physical 
condition  occasioned  by  his  neglect  to  observe 
the  directions  of  his  physician.  Keyes  v. 
City  of  Cedar  Falls,  107  Iowa,  509,  78  X. 
W.  227,  229.  Upon  the  same  principle,  no 
indemnity  should  be  allowed  to  an  assured 
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In  actions  like  this  on  account  of  an  exten- 
sion of  the  injury  where  such  extension  li 
occasioned  by  his  neglect  to  observe  such 
directions. 

Appellant  lays  stress  upon  the  evidence 
tending  to  prove  that  appellee  was  a  "super- 
vising farmer"  at  the  time  the  policy  was 
Issued  and  at  the  time  the  accident  occurred; 
but  this  evidence  was  submitted  to  the  Jury 
upon  proper  Instructions  given  at  the  re- 
quest of  appellant.  As  a  new  trial  wlU  b« 
granted,  comments  are  unnecessary. 

Reverse  and  remand  for  a  new  trial. 


ST.  LOUIS,  L  M.  ft  S.  RY.  CO.  v.  REED. 

(Supreme  Court  of  Arkansas.     Nor.  15,  1909.) 

L  Masteb  and  Sebvart  (|  124*)— Injttbies 
TO  Sebvant— Ddtt  op  Masteb— Safe  Ma- 

CHUIEBT— iNBPECnOW . 

A  master's  duty  to  exercise  reasonable  care 
to   furnish   suitable   and   safe    machinery,   and 
.  to  keep  tbe  same  in  repair,  involves  the  affirma- 
'  tive  and  continuous  duty  of  reasonable  inspec- 
tion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  23&-242;  Dec.  Dig.  § 
124.*] 

2.  Masteb  and  Sebvakt  (S  265*)— Injubieb 
TO  Sebvant— Depectivb  Maohineby— Res 
Ipsa  LoQUiTim. 

While  a  master's  failure  to  use  reasonable 
care  to  provide  reasonably  safe  machinery  and 
appliances  cannot  be  presumed  from  the  mere 
occurrence  of  an  accident  in  which  a  servant  is 
injured,  the  master's  negligence  may  be  shown 
by  proof  that  the  defect  which  caused  the  in- 
jury was  discoverable  by  the  exercise  of  or- 
dinary care,  so  thht  tbe  master  was  either  neg- 
ligent in  failing  to  exercise  reasonable  care  in 
making  an  inspection  to  discover  it,  or  was 
negligent  in  failing  to  repair  it  after  discovery. 
[Ed.  Note.— For  other  cases,  see  Mastor  and 
Servant,  Cent.  Dig.  {§  881,  898;  Dec.  Dig.  ^ 
205.*] 

3.  Masteb  and  Sebvant  (|  286*)— Injubt  to 
Sebvant  —  Defective  Appliance  —  Ques- 
tion fob  Juby. 

Where  there  is  evidence  that  the  appliance 
broke  or  gave  way  in  consequence  of  a  visible 
defect,  or  defect  which  could  have  been  dis- 
covered by  the  master  by  the  exercise  of  or- 
dinary care,  the  question  of  the  master's  neg- 
ligence is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1001-1010;  Dec  Dig.  S 

4.  Masteb  and  Sebvant  ({  278*)— Injubiis 
TO  Sebvant  —  Neguoence  —  Inspection  — 
Evidence. 

In  an  action  for  injuries  to  a  servant  by 
the  breaking  of  the  crank  lever  of  a  railroad 
hand  car  due  to  a  defect  in  the  cast  iron  of 
which  it  was  made,  evidence  held  to  sustain  a 
finding  that  there  was  a  visible  defect  in  the 
lever,  and  that  defendant  company  was  negli- 
gent in  failing  to  discover  it. 

[E<d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  968;    Dec.  Dig.  S  27&*] 

5.  Masteb  and  Sebvant  (S  293*)— Injcbieb 
to  Sebvant— Defective  Appuanck— In- 
stbttctions— "Competent  Inbpectobs." 

An  instruction  that  it  was  not  a  servant's 
duty  to  inspect  appliances  for  latent  defects 
rendering  them  more  than  ordinarily  dangerous, 
but  that  the  servant  was  only  required  to  take 
notice  of  snch  defects  or  hazards  as  were  obvi- 


ous to  the  senses ;  that  the  fact  that  a  servant 
had  the  means  of  knowledge  of  defects  would 
not  preclude  a  recovery,  unless  he  did,  in  fact, 
know  of  them  or  by  the  exercise  of  ordinary 
care  ought  to  have  known  of  them,  it  being' the 
master's  duty  to  use  ordinary  care  in  mniug 
reasonably  careful  inspection  at  reasonable  thnes 
by  competent  inspectors  for  defects  in  appli- 
ances furnished  to  employes  which  can  be  ais- 
covered  by  the  proper  msi>ection  of  .a  competent 
inspector— was  not  objectionable  as  requiring  in- 
spection of  the  cast-iron  hand  car  lever  which 
broke  and  caused  the  injury  by  an  expert  in 
cast  iron,  the  court  having  further  charged 
that  competent  inspectors  were  such  as  other 

grudently  conducted  and  operated  railroads  nsed 
t  inspecting  hand  cars  on  their  roads. 
[Ed.  Note. — For  other  cases,  see  MasteE  and 
Servant,  Cent.  Dig.  §  1153 ;  Dec.  Dig.  {  293.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1360.] 

6.  Masteb  and   Sebvant  (|  168*)— Injvbies 
TO  Sebvant— Inspection. 

Though  the  master  owes  to  his  servant  the 
duty  of  a  proper  and  reasonable  inspection  Of 
appliances,  reasonable  care  in  tbe  selection  of 
men  fit  to  make  snch  inspection,  and  not  men 
of  the  highest  efficiency,  skill,  and  ability,  is 
the  measure  of  the  master's  duty  to  the  servant 
in  that  regard. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  337;    Dec.  Dig.  {  168.*} 

7.  Damages    (8    132*)— Excessiveness— Peb- 

SONAL  INJVBIES. 

Plaintiff,  n  railway  trackman,  26  years  old. 
and  fitted  only  for  manual  labor,  earning  before 
the  injury  $1.12^  to  $1.25  a  day,  was  thrown 
from  a  hand  car  by  the  breaking  of  the  lever 
due  to  a  defect  in  the  material,  and  was  run 
over  by  the  car.  His  head  above  tbe  ear  was 
Injured  to  such  an  extent  that  his  hearins. 
thou{[h  slightly  defective,  had  become  greallv 
impaired,  his  shoulder  was  bruised,  and  his  col- 
larbone broken ;  his  injuries  being  such  thar 
he  would  never  be  able  to  do  railroad  or  heavy 
work  again.  He  was  confined  to  his  bed  for 
several  weeks,  suffered  great  pain,  whicb  he  also 
suffered  thereafter  whenever  he  attempted  to 
do  any  heavy  work.  Held,  that  a  verdict  award- 
ing him  $1,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  385 ;   Dec.  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;   Brice  B.  Hudgins,  Judge. 

Action  by  Thomas  C.  Reed  against  the  St. 
Louis,  Iron  Mountain  &  Southern  RalUvny 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.'   Affirmed. 

See,  also,  88  Ark.  458,  116  S,  W.  150. 

Kinsworthy  ft  Rhoton,  Horton  &  South, 
6.  D.  Henderson,  and  Jas.  H.  Stevenson,  for 
appellant.  Jones  &  Seawell  and  Hamlin  & 
Seawell,  for  appellee. 

FRAUENTHAL,  J.  The  appellee,  Thomas 
C.  Reed,  who  was  the  plaintiff  below,  insti- 
tuted this  suit  against  th«  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company  to 
recover  for  personal  injuries  caused  by  the 
breaking  of  the  lever  bar  of  a  hand  car.  In 
November,  1907,  he  was  In  the  employ  of  the 
defendant  as  a  section  hand,  and,  in  compa- 
ny with  a  number  of  the  section  crew,  was 
returning  from  work  on  a  hand  car  furnish- 
ed by  the  defendant     Upon  the  band  cur 
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was  an  upright  bar,  called  a  "lerer  bar," 
with  a  handle  at  each  end,  by  pumping 
which  the  car  was  propelled.  The  plaintiff 
and  the  other  men  of  the  crew  were  en- 
gaged in  pumping  the  car  when  the  lever 
bar  broke  about  midway,  and  threw  the 
plaintiff  off  backwards.  He  fell  across  the 
rail  and  on  the  ground  between  the  rails. 
The  car  rah  over  him,  and  he  was  injured 
on  his  head,  and  his  collarbone  was  broken, 
and  ba  was  otherwise  severely  hurt  He  al- 
leged that  the  defendant  was  negligent  In 
falling  to  exercise  ordinary  care  and  prud- 
ence in  furnishing  him  with  a  reasonably 
safe  hand  car,  and  in  failing  to  use  ordinary 
care  and  diligence  In  keeping  same  In  a  rea- 
sonably safe  condition;  that  the  lever  bar 
was  defective,  and  was  known  to  the  de- 
fendant- to  be  defective,  or  could  have  been 
known  by  it  to  have  been  defective  by  the 
exercise  of  ordinary  care;  and  that  its  de- 
fective condition  was  unknown  to  the  plain- 
tiff. The  defendant  denied  the  allegations 
of  the  complaint,  and  alleged  that,  If  there 
was  any  defect  In  the  lever  bar.  It  was  as 
patent  to  the  plaintiff  as  to  the  defendant, 
and  denied  that  defendant  was  negligent  in 
any  particular.  There  was  a  former  trial  of 
this  cause  in  the  circuit  court,  and  a  verdict 
was  returned  upon  that  trial  In  favor  of  the 
plaintiff.  From  the  Judgment  rendered  upon 
that  verdict  the  defendant  prosecuted  an  ap- 
peal to  this  court  Upon  the  hearing  of  said 
appeal  this  court  reversed  the  said  Judgment 
and  remanded  the  cause  for  a  new  trial. 
The  opinion  of  this  court  upon  that  appeal 
is  reported  in  88  Ark.  468,  115  8.  W.  150.  In 
that  opinion  there  Is  set  out  a  synopsis  of 
the  material  evidence  given  upon  the  first 
trial  and  also  the  instructions  which  upon 
that  trial  were  given  to  the  Jury, 
i  Upon  the  second  trial  of  this  cause  in  the 
circuit  court,  all  the  witnesses  who  had  ap- 
peared In  the  first  trial  testified,  and. their 
evidence  is  substantially  the  same  as  that 
given  on  the  former  trial.  In  addition  to 
those  witnesses,  other  witnesses  gave  evi- 
dence on  this  second  trial.  It  appears  from 
the  evidence  that  the  lever  bar  was  made  of 
cast  iron,  and  that  it  broke  on  account  of  a 
structural  defect  consisting  of  a  blowhole 
on  the  interior  of  the  casting.  This  cavity 
was  not  visible  from  the  surface  of  the  bar, 
but  Immediately  below  the  broken  place 
there  was  on  the  exterior  of  the  bar  a  place 
that  appeared  corroded  or  rtjsty.  After  the 
bar  was  broken,  a  rusty  streak  was  seen 
running  .from  the  cavity  to  the  surface  of 
the  bar, for  about  an  inch,  and  showed  that 
the  bar  was  cracked  to  the  surface. 

The  additional  evidence  on  the  part  of 
plaintiff  upon  the  second  trial  tended  to 
prove  that  at  the  place  where  the  bar  was 
broken  the  rusty  streak  "extended  clear  out 
to  the  surface,"  and  that  when  upon  the 
morning  after  the  Injury  the  two  pieces  of 
the  bar  were  put  together,  the  rusty  streak 
cbowed  on  the  exterior  of  the  bar  for  about 


one-half  of  an  inch,  and  that  a  crack  could 
be  seen  on  the  surface  of  the  bar,  and  that 
this  crack  "was  rusty  and  looked  old."  And 
by  witnesses  expert  in  their  knowledge  of 
this  character  of  iron  casting,  and  to  whom 
was  shown  one  piece  of  the  broken  bar,  it 
was  proved  that,  if  the  rusty  streak  that  ap- 
peared in  the  piece  of  the  bar  running  from 
the  cavity  to  the  surface  would^have  shown 
on  the  surface  when  the  two  pieces  of  the 
bar  were  placed  together,  then  the  crack 
could  have  been  discovered  by  close  inspec- 
tion by  the  natural  eye.  There  was  also 
evidence  tending  to  show  that  there  was  a 
depression  on  the  surface  of  the  bar  near 
the  blowhole;  and  one  of  the  witnesses 
testified  that  this  would  denote  a  defect  on 
the  Inside  of  the  iron. 

At  the  request  of  the  plaintiff,  the  court 
gave  a  number  of  instructions,  all  of  which 
are  reported  in  the  former  opinion,  amongst 
which  was  the  following  instruction: 

"(2)  Xou  are  instructed  that  It  was  not  the 
duty  of  an  employ^  to  Inspect  the  appliances 
of  the  business  in  which  he  is  engaged  to  see 
whether  or  not  there  are  any  latent  defects 
that  render  their  use  more  than  ordinarily 
dangerous,  but  is  only  required  to  take  no- 
tice of  such  defects  or  hazards  as  are  pat- 
ent or  obvious  to  the  senses.  The  fact  that 
he  might  have  known  of  defects  or  that  he 
had  the  means  and  opportunity  of  knowing 
them  will  not  prevent  him  from  a  recovery 
unless  he  did  In  fact  know  of  them,  or,  In 
the  exer9ise  of  ordinary  cave,  ought  to  have 
known  of  them.  It  is  the  duty  of  the  em- 
ployer to  exercise  ordinary  care  and  prud- 
ence in  making  reasonably  careful  examina- 
tions, searches,  or  inspections  at  reasonable 
times  by  a  competent  Inspector  for  hidden 
defects  In  appliances  furnished  to  employes 
which  can  be  discovered  by  a  proper  Inspec- 
tion by  a  competent  inspector." 

At  the  request  of  the  defendant,  the  court 
gave  a  number  of  instructions,  all  of  which 
are  reported  In  the  said  former  opinion,  and, 
in  addition  thereto,  gave  the  following  in- 
structions at  the  request  of  the  defendant : 

"(12)  I  Instruct  you  that  by  the  words  "rea- 
sonably  careful  examination,'  as  used  in 
these  instructions.  Is  meant  such  examina- 
tions as  are  made  by  other  prudently  con- 
ducted and  operated  railroads. 

"(13)  I  instruct  you  further  that  by  tbe 
words  'competent  inspectors,'  as  used  in  these 
instructions,  is  meant  such  Inspections  <\a 
other  prudently  conducted  and  operated  rail- 
roads use  to  inspect  hand  cars  on  their 
roads. 

"(14)  I  Instruct  you  that  If  you  find  from 
the  evidence  in  this  case  that  the  method 
of  inspection  used  by  defendant  failway 
company  as  to  the  time  of  the  inspection  of 
its  hand  cars,  and  as  to  the  kind  or  class 
of  inspectors  used  In  Its  Inspections  of  hand 
cars,  is  such  as  to  times  of  Inspection  and 
class  of  inspectors  as  other  prudently  con- 
ducted and  operated  railroads  use  for  that 
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character  of  Inspections,  then  the  defendant 
railroad  company  would  have  fully  perform- 
ed Its  duty  owed  to  the  plaintiff  in  that  re- 
spect, and  defendant  would  not  be  liable  for 
a  failure  to  properly  inspect  the  hand  car 
upon  which  the  plaintiff  was  injured. 

"(15)  All  the  instructions  are  to  be  con- 
sidered by  you  as  the  law  of  this  case." 

Upon  this  second  trial  a  verdict  was  re- 
turned in  favor  of  the  plaintiff  for  $1,500; 
and,  from  the  Judgment  rendered  thereon, 
the  defendant  prosecutes  this  appeal. 

The  plaintiff  was  in  the  service  of  the  de- 
fendant as  a  section  hand,  and,  while  en- 
gaged in  the  performance  of  his  duties  upon 
a  hand  car,  he  was  Injured  by  the  breaking 
of  the  lever  bar.  There  was  a  structural  de- 
fect in  this  bar.  As  is  said  by  Chief  Jus- 
tice Hill  In  the  former  opinion  in  this  cause, 
the  right  of  a  recovery  by  the  plaintiff  "turns 
upon  whether  a  proper  inspection  would 
have  disclosed  the  defect"  It  is  the  duty 
of  the  master  to  exercise  reasonable  care  in 
furnishing  suitable  and  safe  machinery  and 
appliances  to  the  servant  for  doing  the  work 
in  which  he  Is  employed.  It  is  the  further 
duty  of  the  master  to  exercise  the  same  care 
in  keeping  the  machinery  and  appliances  in 
repair;  and  this  necessarily  requires  of  the 
master  the  duty  of  making  reasonable  in- 
spection, and  examination  of  these  appli- 
ances and  machinery.  "The^nty  of  inspec- 
tion is  affirmative,  and  must  be  continuously 
fulfilled  and  positively  performed."  Hous- 
ton V.  Brush,  66  Vt  331,  29  J^tl.  380.  In  the 
case  of  Baltimore  &  O.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  13  Sup.  Ct  914,  37  L.  Bd.  772.  it 
Is  said:  "A  master  employing  a  servant  im- 
pliedly engages  with  him  that  the  place  in 
which  he  is  to  work  and  the  tools  or  ma- 
chinery with  which  be  is  to  work  or  by 
which  he  la  to  be  surrounded  shall  be  rea- 
sonably safe."  And,  while  the  master  is 
not  required  to  guarantee  the  safety  of  the 
machinery  and  appliances,  still  he  Is  required 
to  take  all  reasonable  precautions  to  secure 
that  safety.  Union  Pac.  Ry.  Co.  v.  Snyder, 
152  U.  S.  684,  14  Sup.  Ct.  750, 38  L.  Ed.  597. 
And  this  precaution  can  only  be  taken  by 
proper  inspection.  Where  the  servant  is  in- 
jured by  the  defective  condition  of  the  ma- 
chinery or  appliances  with  which  he  is  re- 
quired to  work  and  without  contributory 
negligence  on  his  part,  the  employer  should 
be  held  responsible,  except  It  could  not  have 
been  known  or  guarded  against  by  reason- 
ably proper  care  and  vigilance  on  his  part. 
It  is  presumed  that  this  care  and  vigilance 
has  been  exercised  by  the  company  In  this 
case;  and  failure  to  do  so  cannot  be  inferred 
from  the  occurrence  of  the  accident.  But 
the  negligence  of  the  company  in  its  failure 
to  perform  its  duty  in  this  respect  can  be 
shown  by  the  facts  and  circumstances  in  the 
case.  It  can  be  shown  by  proving  that  the 
defect  that  caused  the  Injury  was  discover- 
able by  the  exercise  of  ordinary  care;  for, 
if   the   defect   was   discoverable,    then    the 


company  was  either  negligent  In  failing  to 
exercise  reasonable  care  in  making  the  In- 
spection to  discover  it,  or  negligent  In  failing 
to  make  the  repair  after  such  discovery. 

As  is  said  in  4  Thompson  on  Negligence,  § 
3803c :  "If  there  is  any  substantial  evidence 
tending  to  show  that  the  appliance  which 
broke  gave  way  in  consequence  of  a  visible 
defect,  or  of  a  defect  which  should  have 
been  discovered  by  the  master  in  the  exercise 
of  ordinary  care,  then  the  question  of  his 
negligence  will  go  to  the  jury."  1  Labatt  on 
Master  and  Servant,  g!  155-157.  In  the  case 
of  St  Louis  &  San  Francisco  Rd.  Co.  v. 
Wells,  82  Ark.  372,  •  101  S.  W.  738,  a  locomo- 
tive engineer  was  injured  by  the  breaking  of 
the  drawbar  which  coupled  the  engine  and 
tender  together,  and  there  was  evidence  that 
the  drawbar  had  a  crack  in  it  an  inch  and 
a  quarter  deep  and  had  the  appearance  of 
being  old.  It  was  held  that  this  was  suffi- 
cient evidence  to  support  a  finding  that  there 
was  an  observable  defect,  in  the  drawbar, 
and  that  the  defendant  was  negligent  in  fall- 
ing to  discover  it  In  the  case  of  Momence 
Stone  Co.  v.  Groves,  197  111.  88,  64  N.  E.  335, 
an  employs  was  injured  by  the  breaking  of 
a  hook  used  in  pulling  cars.  An  employfi 
who  picked  up  the  hook  after  the  accident 
testified  that  there  was  a  visible  flaw  in  it, 
and  that  he  could  see  that  the  break  was 
old  and  ruRty.  In  that  case,  it  was  held  that 
this  was  sufilclent  evidence  tending  to  prove 
that  the  hook  was  defective,  and  that  the 
defect  was  discoverable,  and  should  have 
been  known  by  the  defendant  See,  also,  Ul- 
tima Hiule  A.  &  M.  Ry.  Co.  v.  Calhoun,  83 
Ark.  318,  108  &  W..  726;  Cleveland,  Clnn. 
&  St  Louis  Ry.  V.  Ward,  147  Ind.  256,  45 
N.  E.  325,  46  N.  E.  462;  Railway  v.  O'Piel, 
78  Tex.  486.  15  S.  W.  33;  1  Labatt  on  Mas- 
ter &  Servant,  |  159. 

In  the  case  at  bar,  two  witnesses  testified 
that,  on  the  morning  following  the  occur- 
rence, they  saw  the  two  pieces  of  this  broken 
lever  bar,  and  that  there  was  a  rusty  streak 
that  showed  on  the  surface  of  the  bar  at 
the  place  of  the  breaking,  and  that  this 
rusty  streak  was  one-half  inch  long,  and 
that  a  crack  was  visible  upon  the  surface  of 
the  bar,  and  that  the  crack  looked  rusty  and 
old,  and  that  it  had  the  appearance  of  hav- 
ing been  done  some  time  before,  and  that, 
when  the  two  parts  of  the  bar  were  placed 
together,  the  rusty  streak  and  the  crack  were 
visible  upon  the  surface  of  the  bar,  and 
showed  that  the  streak  and  crack  were  visi- 
ble on  the  surface  before  the  bar  broke.  At 
the  trial  of  the  case  only  one  part  of  the 
bar  was  produced.  A  witness,  who  from  his 
experience  showed  expert  knowledge  of  the 
subject  testified  that  if  the  crack  upon  the 
portion  then  shown  to  him  should  have  been 
visible  upon  the  surface  when  the  two  i>art8 
were  put  together,  then  it  could  be  observed 
by  careful  inspection,  and  that  the  defective 
condition  of  the  bar  would  have  been  dla- 
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coverable.  Tlie  character  and  size  of  the 
crack  thus  shown  this  witness  was  of  the 
size  and  appearance  of  the  crack  upon  the 
surface  of  the  bar  as  testified  to  by  the  wit- 
nesses who  examined  the  two  parts  of  the 
bar  upon  the  morning  after  the  accident. 
The  Jury  were  the  judges  of  the  credibility 
of  these  witnesses.  We  are  of  the  opinion 
that  this  was  sufficient  evidence  to  sustain 
the  verdict  of  the  Jury  finding  that  there  was 
a  visible  defect  in  the  bar,  and  that  the  de- 
fendant was  negligent  in  falling  to  ezerdse 
du«  care  In  discovering  it. 

It  is  urged  by  the  counsel  for  defendant 
that  the  court  erred  In  giving  the  above  in- 
struction No.  2  on  the  part  of  plaintiff,  be- 
cause in  the  latter  clause  of  ttiat  instruction 
it  "in  effect  tells  the  Jury  that  the  duty  of 
inspection  and  ordinary  care  and  prudence 
therein  can  be  discharged  only  by  an  In- 
spection by  a  competent  inspector,"  and  that 
this,  in  effect,  was  to  say  that  "to  be  a  com- 
petent inspector,  •  *  •  a  man  must  have 
been  an  expert  in  cast  iron."  We  do  not 
tliink  that  this  Instruction  is  reasonably  sub- 
ject to  this  criticism,  because  the  fair  Import 
of  the  entire  Instruction,  taken  together,  is 
only  to  require  the  exercise  of  reasonable 
care  in  making  a  proper  Inspection.  And  to 
emphasize  the  requirement  of  only  such  an 
Inspection  as  would  be  made  by  an  ordinarily 
careful  and  prudent  person  the  court  in  in- 
struction No.  13,  given  on  behalf  of  the  de- 
fendant, told  the  Jury:  "I  Instruct  you,  fur- 
ther, that  by  the  words  'competent  inspec- 
tor,' as  used  in  these  Instructions,  is  meant 
such  inspectors  as  other  prudently  conduct- 
ed and  operated  railroads  use  to  lniq>ect 
hand  cars  on  their  roads."  Reasonable  care 
in  the  selection  of  men  that  are  fit  to  perform 
the  duties  of  their  respective  positions,  and 
not  men  of  the  highest  efficiency  of  skill  and 
ability,  is  the  measure  of  the  master's  duty 
to  his  servant  In  this  regard.  But  the  mas- 
ter owes  to  hl's  servant  the  duty  of  a  proper 
and  reasonable  Inspection  of  the  appliances, 
and,  if  be  sees  fit  to  have  others  perform 
that  duty,  that  does  not  change  the  measure 
of  his  obligation  to  the  servant,  or  the  right 
of  the  servant  to  Insist  that  reasonable  pre- 
caution shall  be  taken  to  secure  safety  in 
the  appliances  which  are  furnished  to  him  to 
do  the  work.  Carlson  v.  Phoenix  Bridge  Co., 
132  N.  X.  273,  30  N.  E.  750;  Union  Pacific 
Ry.  V.  Snyder,  162  U.  S.  684,  14  Sup.  Ct. 
756,  38  L.  Ed.  597.  Taking  the  instruction  as 
a  whole,  and  especially  In  connection  with 
the  instruction  No.  18  on  the  part  of  defend- 
ant, we  do  not  think  that  it  required  any 
more  efficient  or  further  duty  in  this  respect 
of  the  defendant  Furthermore,  this  court 
upon  the  former  appeal  held  that  this  In- 
struction was  correct,  and  therefore  it  is  the 
law  of  this  case.  St  L.,  I.  M.  &  S.<R.  Co.  ▼. 
York,  123  S.  W.  376w 

The  defendant  complains  that  the  verdict 


is  excessive.  We  do  not  think  so.  The  plain- 
tiff was  forcibly  throvm  from  the  hand  car 
to  the  ground  and  run  over  by  the  car.  He 
was  injured  on  the  head  above  the  ear  to 
such  an  extent  that  his  hearing,  though 
slightly  defective,  has  become  very  greatly 
impaired,  his  shoulder  was  badly  bruised, 
and  bis  collarbone  was  broken,  and  be  Is  in- 
jured to  such  an  extent  that  he  will  never 
be  able  to  do  railroad  work  or  heavy  labor 
for  which  he  was  best  adapted.  He  was  con- 
fined to  his  bed  for  several  weeks,  and  suf- 
fered, great  pain,  and,  whenever  be  does 
any  heavy  work,  he  suffers  pain  on  account 
of  this  injury.  Before  the  injury  he  was 
able  to  earn  from  |1.12%  to  $1.25  per  day. 
He  was  unable  to  do  any  labor  for  a  number 
of  months  after  the  Injury.  He  is  26  years 
old;  and  more  than  a  year  after  the  injury 
he  testified  that  he  was  unable  to  do  any 
hard  labor,  and,  without  education,  be  is 
dependent  upon  his  manual  labor.  These 
damages  were  the  necessary  result  of  this 
injury,  and  we  do  not  think  that  the  amount 
of  $1,500,  recovered,  Is  excessive,  or  that  It 
can  be  considered  excessive  by  reason  of  the 
plaintiff's  refusal  to  accept  medical  treat- 
ment furnished  by  defendant.  ■ 

We  find  no  prejudicial  error  In  the  trial  of 
this  case,  and  the  judgment  is  therefore  af- 
firmed. 


STONEMAN-ZEARING  LUMBER  CO.  t. 
McCOMB. 

(Supreme  Court  of  Arkansas.     Nov.  15,  1009.) 

1.  Tbespass  (I  40*)  — Action  fob  Cutting 
AND  Removing  Timbeb  —  Sufficiency  of 
Complaint. 

In  an  action  for  cutting  and  removinK  tim- 
ber from  several  tracts  of  land,  it  is  not  essen- 
tial to  a  statement  of  the  cause  of  action  to  set 
forth  a  description  and  value  of  the  timber  cut 
on  each  tract. 

[Ed.    Note.— For  other   cases,    see    TreajKias, 
Cent  Dig.  »  80-87;    Dec  Dig.  S  40.*] 

2.  Plkaoing  (I  367*)— Motion  to  Make  Com- 
plaint MoBE  Definite  and  Ckbtain. 

If,  in  an  action  for  cutting  and  removing 
timber  from  several  tracts  of  land,  defendant 
deems  It  necessary,  to  prepare  a  defense,  that 
the  complaint  should  set  forth  the  description 
and  value  of  the  timber  cut  on  each  tract,  the 
particular  reasons  should  be  set  forth  in  a  mo- 
tion to  make  the  complaint  more  definite  and 
certain. 

[Ed.    Note.— For   other  cases,   see   Pleading. 
Cent  Dig.  I  1180;   Dec.  Dig.  S  867.*] 

8.  Pleading  (f  418*)— Ebbob  IK  Ovkbbulino 
Demubbeb  waived  bt  Pleading  Oveb. 
Error  in  overruling  a  demurrer  to  a  com- 
plaint is  waived  by  defendant  pleading  over. 

[Ed.   Note.— For  other  cases,    see   Pleading, 
Cent  Dig.  ff  1408-1406;  Dec.  Dig.  i  418.*] 

4.  Tbespass  (§  44*)  —  Action  fob  Odtting 
and  Removing  Timbeb — Extent  of  Bob- 
DBN  OF  Pboof. 

In  an  action  for  cutting  and  removing  tim- 
ber on  plaintiff's  land,  the  burden  of  proof  is  on 
him  to  show  by  a  preponderance  of  evidence 
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•  hat  defendant  cut  the  timber  and  the  quantity 
and  value  of  the  timber  cut. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  M  112-115;   Dec.  Dig.  |  44.*] 

5.  TBX8FAS8  (I  46*)— CUTTINO  AND  RUCOTIRa 

TncBER— S'UFTioiBncT  OF  Proof. 

In  an  action  for  cuttinc  and  removing  tim- 
ber, proof  that  some  of  it  was  cut  by  defendant 
was  insufficient  to  char|;e  it  with  responsibility 
for  all  the  timber  miasm^  from  plaintiff's  land 
during  an  indefinite  jwnod  of  two  or  three 
years. 

[BA.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  128-127;    Dec.  Dig.  I  46.*] 

&  TBE8FABB    (|   30*)— CUTTINO    TlMBKB— PKB- 
S0N8   LLABLX. 

The  buyer  of  timber,  who  goes  over  the  line 
on  adjoining  land  and  cuts  timber  thereon,  is 
alone  responsible  therefor,  and  the  seller  is  not 
liable,  where  it  does  not  appear  that  he  was 
responsible  for  the  buyer  mistaking  the  bound- 
ary, or  authorised  the  cntting. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Gent.  Dig.  |  68;   Dec.  Dig.  {  30.*] 

Appeal  from  Circuit  Court,  Wblte  Comity ; 
H.  N.  Button,  Judge. 

Action  by  A.  C.  McComb  against  the 
Stoneman-Zearlng  Lumber  Company.  XYom 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

J.  H.  Harrod  and  J.  G.  &  C.  B.  Tbweatt, 
for  appellant  8.  Brundidge,  Jr.,  and  Cy- 
pert  &  Cypert,  for  appellee. 

Mcculloch,  C.  J.  This  is  an  action  In- 
stituted by  appellee  In  the  circuit  court  of 
White  county  against  appellant  to  recover 
from  the  latter  damages  fof  cutting  and  re- 
moving timber  from  three  tracts  of  land,  ag- 
gr^atlng  160  acres.  The  complaint  alleged 
that  the  trespass  was  willfully  committed, 
and  prayed  for  three-fold  damages.  The 
Jury  found  in  favor  of  appellee,  but  award- 
ed only  single  damages. 

Appellant  demurred  to  the  complaint,  be- 
cause the  kind,  quantity,  and  value  of  the 
timber  cut  on  each  separate  tract  was  not 
stated  therein.  The  demurrer  was  not  well 
taken,  and  the  court  properly  overruled  it 
It  was  not  essential  to  a  statement  of  the 
cause  of  action  to  set  forth  the  description 
and  value  of  the  timber  cut  on  each  tract  of 
land.  If  appellant  deemed  It  necessary,  in 
order  to  prepare  Its  defense,  that  these  mat- 
ters should  be  set  out  In  the  complaint,  the 
particular  reasons  should  have  been  set  forth 
In  a  motion  to  make  the  complaint  more  defi- 
nite and  certain.  Moreover,  appellant  waiv- 
ed the  error  of  the  court  In  overruling  the 
demurrer,  if  it  bad  been  error,  by  pleading 
over.  There  is  no  question  raised  as  to  ap- 
pellee's title  to  the  land  on  which  the  timber 
is  alleged  to  have  been  cut  The  points  at 
Issue  are  whether  the  appellant  or  Its  agents 
cut  the  timber,  and.  If  so,  the  quantity  and 
value  thereof. 

It  is  Insisted  that  the  evidence  Is  not  suffi- 
cient to  sustain  the  verdict  We  are  unable 
to  discover  in  the  record  any  evidence  legally 
sufficient  to  sustain  the  verdict     Appellant 


owned  adjoining  lauds,  and  its  men  were  cut- 
ting timber  there.  There  Is  enough  evidence 
to  Justify  a  conclusion  that  appellant's  men 
got  over  the  line  and  cut  some  of  appellee's 
timber.  But  there  is  no  way  even  to  ap- 
proximate the  amount  so  cut  There  Is  no 
direct  evidence  that  any  of  it  was  cut  at  all 
by  appellant's  men,  and  It  is  only  Inferen- 
tlally  that  this  much  may  be  gleaned  from 
the  testimony.  Appellee  relied.  In  order  to 
make  out  his  case,  on  the  testimony  of  a 
surveyor,  who  went  on  the  land  after  the 
timber  had  been  cut  and  made  an  estimate 
of  the  amount  of  timber  which  he  said  ap- 
peared to  have  been  cut  within  two  or  three 
years  prior  to  that  date.  There  Is  no  evi- 
dence In  the  record  to  show  how  long  appel- 
lant had  been  cutting  timber  In  that  locality, 
or  whether  any  one  else  had  been  cutting 
there.  It  was  purely  a  matter  of  conjecture, 
without  evidence  on  which  to  base  it,  that 
appellant  had  cut  all  of  the  timber  on  the 
lands  which  had  t>een  cut  within  two  or 
three  years.  The  burden  of  proof  was  on 
appellee,  before  he  could  recover,  to  show  by 
a  preponderance  of  the  testimony  that  the 
appellant  had  cut  the  timber.  Before  be  can 
recover  anything,  he  must  prove  the  quantity 
and  value  of  the  timber  cut  by  appellant,  if 
any.  Bare  proof  that  some  of  the  timber 
was  cut  by  appellant's  men  Is  not  sufficient 
to  charge  It  with  responsibility  for  all  the 
timber  missing  from  the  land  during  an  in- 
definite period  of  two  or  three  years. 

Appellant  sold  some  of  the  timber  on  this 
land,  the  persimmon  and  ash,  to  other  con- 
cerns, and  the  latter  cut  that  timber.  In  do- 
ing so,  It  appears  from  the  evidence  that 
the  men  employed  to  cut  the  timber  got  over 
the  line  onto  appellee's  land  and  cut  timber 
of  that  kind.  It  does  not  appear  that  appel- 
lant was  responsible  for  Its  vendee  mistaking 
the  boundary  lines.  There  Is  some  evidence 
to  the  effect  that  appellant's  foreman,  or 
tlml>er  boss,  directed  the  men  where  to  cut 
the  timber.  But,  according  to  the  uncontra- 
dicted testimony,  this  man  had  no  authority, 
either  express  or  Implied,  to  direct  the  ap- 
pellant's vendee  or  the  latter's  ^nploySs 
where  to  cut.  .  The  responsibility  was  on 
these  vendees  for  getting  t>eyond  the  line 
and  cutting  appellee's  tlmtier.  There  Is  no 
evjdence  at  all  upon  which  any  amount  of 
appellant's  liability  can  be  fixed. 

Therefore  the  Judgment  must  be  reversed, 
and  the  cause  remanded  for  new  trial;  and 
It  is  so  ordered. 


RUSSEHJL  V.  BROOKS  et  al. 

(Supreme  Court  of  Arkansas.     Nov.  15,  1909.) 

1.  Replevin  (§  88*)  —  Fbaud  —  Evidence  — 
QxTisTioir  FOB  JtrBT. 

Whether  an  animal  sued  for  in  replevin 
was  procured  from  plaintiff  through  fraudu- 
lent representations  and  for  the  felonious  pur 
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pose  of  depriving  plaintiff  of  his  property  held, 
under  the  evidence,  for  the  jury. 

[Ed.    Note.^For   other   cases,    see   Replevin, 
Cent.  Dig.  S  846;   Dec.  Dig.  I  S8.*] 
2.  Replevin  (S  71*)— Fbaitd— Bvidenob— Ad- 

hissibilitt. 

In  replevin  for  a  mule  procured  from  plain- 
tiff by  two  men  through  fraudulent  representa- 
tions, and  by  them  transferred  to  defendants, 
evidence  that  on  the  day  the  two  men  left  plain- 
tiff's home  a  witness  met  two  men  of  the  de- 
scription of  the  two  who  had  secured  the  mule 
from  plaintiff,  that  the  mule  they  were  leading 
answered  the  description  of  the  mule  obtained 
from  plaintiff,  and  that  the  men  were  driving 
at  an  unusual  speed  and  were  cutting  the  tele- 
phone wires  as  they  went,  was  admissible  to 
show  that  the  two  men  were  conscious  of  hav- 
ing fraudulently  deprived  plaintiff  of  his  prop- 
erty. 

[EJd.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  S  290;  Dec.  Dig.  JTl.*] 
8.  Fraud  (f  58*)— Oibcumstantiai,  Evidence. 
Fraud  need  not  be  shown  by  direct  evidence, 
but  may  be  proved  by  circumstances,  though 
fraud  is  not  presumed,  and  must  be  proved  by 
clear  and  satisfactory  evidence. 

[£]d.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S{  55-59;  Dec  Dig.  {  58.*] 

4.  Replevin   (g   69*)  —  Plbadiwo  —  Issues — 
Ten  DEB. 

Where  defendant  in  replevin  set  up  owner- 
ship in  his  own  right  in  the  property  in  dispute 
and  denied  plaintiff's  ownership,  the  issue  of 
tender  was  not  raised. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {§  257,  264 ;  Dec.  Dig.  I  69.*] 

5.  Propebty   (I  7*)— OwTJEBSHip— Incidents. 

Where  property  has  been  obtained  from  the 
owner  by  a  felonious  act,  his  unqualified  own- 
ership is  not  changed,  and  he  ma^  peaceably 
take  it  in  whose  hands  be  may  find  it. 

[EJd.  Note.— For  other  cases,  see  Property, 
Cent.  Dig.  {  9;    Dec.  Dig.  I  7.*] 

6.  Replevin  (J  71*)— Fbaud— Evidence— Ad- 
mi  bsibiutt. 

Where  the  issue  in  replevin  was  whether 
plaintiFs  animal  had  been  procured  from  him 
through  the  fraud  of  third  persons,  who  had 
transferred  the  same  to  defendants,  the  contents 
of  a  grip  in  the  possession  of  the  third  persons 
were  inadmissible,  in  the  absence  of  a  showing 
that  the  articles  therein  tended  to  show  that 
the  third  persons  had  perpetrated  a  fraud. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  |8  288,  290;  Dec.  Dig.  {  71.*] 

Battle  and  Hart,  JX,  dissenting. 

Appeal  from  Circuit  Court,  Pope  County; 
Hugh  Basham,  Judge. 

Action  by  W.  H.  Russell  against  John  M. 
Hatley,  In  which  T.  D.  Brooks  and  others, 
on  their  motion,  were  made  parties  in  place 
of  defendant  Hatley.  From  a  Judgment  for 
defendants,  plaintiff  api)eals.  Reversed  and 
remanded. 

This  is  a  suit  by  appellant  to  recover  of 
appellees  a  certain  mule,  The  complaint  was 
In  the  usual  form  in  replevin,  and  was 
against  John  M.  Hatley.  The  appellees  died 
the  following  motion  and  answer :  "Comes  T. 
D.  Brooks,  A.  8.  Hays,  and  J.  M.  Martin,  and 
respectfully  state  that  they  are  interested  In 
the  property  sued  for  in  this  action,  in  this, 
that  they  were  the  sole  owners  of  said  prop- 


erty and  have  possession  thereof,  and  they 
allege  that  the  defendant  has  no  interest  in 
said  property,  and  they  ask  to  be  made  par- 
ties defendant  and  substituted  in  the  place 
of  the  defendant  Hatley,  and,  being  so  sub- 
stituted, they  deny  that  plaintiff-  owns  said 
mule  or  is  entitled  to  the  possession  thereof, 
and  deny  that  he  has  been  damaged  in  any 
sum  whatever.  Wherefore  they  pray  to  be 
substituted  as  defendants,  that  this  be  tak- 
en as  their  answer,  that  plaintiff  take  noth- 
ing by  his  suit,  and  for  other  relief." 

The  testimony  of  appellant  is,  substantial- 
ly, as  follows:  "I  live  in  Van  Buren  coun- 
ty. I  am  the  owner  of  the  mule  In  contro- 
versy. On  the  24th  day  of  August,  1908,  two 
men  drove  up  to  my  house  in  a  two-horse 
buggy  about  1  o'clock  and  called  for  dinner. 
The  older  one  of  the  two  Introduced  himself 
as  Dr.  Warner  of  St  Louis.  The  younger 
man  introduced  himself  as  Mr.  Bush,  and 
spelled  his  name  so  I  would  not  misunder- 
stand it,  B-u-s-h.  While  we  were  putting  the 
team  away,  the  young  man  proposed  to  buy 
a  'nag'  I  had,  and  which  was  running  in  the 
yard.  I  told  him  I  would  sell  her.  They 
both  came  In  and  ate  dinner.  A  few  minutes 
before  we  went  In  the  house,  he  (the  young 
man)  made  mention  about  my  looking  so  bad- 
ly. I  told  him  I  bad  been  in  bad  health. 
While  they  were  eating  dinner,  the  old  doc- 
tor made  mention  that  I  was  looking  bad.  I 
told  him  I  had  been  under  the  weather,  and 
had  not  worked  any  this  summer  at  all.  He 
asked  what  the  complaint  was.  I  said, 
'Rheumatism.'  My  wife  asked  me  to  have 
an  examination.  The  doctor  said,  'I.  will  give 
give  you  an  examination,  if  you  want  me  to. 
and  not  charge  you  anything  for  It*  I  told 
him  I  had  no  objection.  So  he  gave  me  an 
examination.  He  pronounced  me  to  be  a 
pretty  difficult  case,  and  we  talked  on  some 
bit,  and  he  asked  me  about  the  case.  I  ask- 
ed him  If  he  thought  he  could  cure  me,  and 
he  said  he  could.  He  said  he  could  cure  mi 
for  $300  If  I  would  go  to  St  Louis.  I  told 
him  I  did  not  have  that  much  money.  He 
said,  "That  Is  too  bad.'  He  said  that  he  had 
four  cases  In  this  state  to  treat  one  at  Mar- 
shall, one  at  some  other  place,,  one  on  Bear 
creek,  and  one  at  Appleton,  and  they  had 
paid  him  big  to  come  over  there  and  be  their 
doctor,  and  he  said  he  would  give  me  the 
advantage  of  this,  and  that  he  would  cure 
me  here  at  my  own  home  for  $100.  I  told 
him  I  did  not  have  the  money,  and  he  said 
you  have  some  stock  here  that  yon  can  sell, 
haven't  you?  I  said,  'Yes,  but  I  have  not  got 
any  money  at  this  time  of  the  year.'  My 
wife  Insisted  that  I  take  treatment  anyway, 
and  he  said,  'What  is  a  mule  compared  with 
good  health?'  I  said,  'Of  course,  it  is  nothing 
ttauch.'  So  I  consented  to  take  his  treatmmt 
The  young  man  (Bush)  said  he  wanted  the 
mule,  but  did  not  have  the  money  In  his 
pocket    He  said  I  would  have  to  wait  on 
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him,  or  take  a  check,  or  something,  until 
he  could  get  to  the  railroad  and  get  money. 
So  I  told  the  doctor  that  I  would  take  his 
treatment  if  he  could  make  it  eatisfactory 
with  the  young  man  to  buy  the  nag.  He  had 
proposed  to  buy  her  (a  mare)  when  he  first 
came  up.  The  doctor  said,  'If  you  can  make 
the  deal  with  the  young  man,  you  can  get 
the  treatment'  So  I  went  and  talked  to  this 
young  man  again,  and  he  looked  at  the  nag 
and  said  she  was  older  than  he  wanted,  and 
asked  if  I  did  not  have  a  young  mule  I  could 
sell.  I  said  I  had  one,  but  it  was  not  there, 
and  he  said,  'How  long  will  it  take  to  see 
her?  I  toid  him  It  would  not  take  a  great 
while.  He  and  I  went  and  looked  at  her,  and 
be  remarked,  'Bring  her  in,  I  guess  we  can 
trade.'  I  brought  her  in,  and  there  was  not 
much  more  said  between  us  until  the  next 
morning.  They  stayed  all  night.  After 
breakfast  the  next  morning,  the  old  doctor 
asked  me  if  we  had  traded.  I  told  him  we 
had  not  closed  any  trade.  He  said,  'Make  up 
your  mind  what  you  are  going  to  do.'  The 
young  man  and  I  went  out  to  the  lot,  and  he 
came  in  $3  of  the  price  I  had  offered  to  take 
for  the  mule.  I  offered  to  take  $125,  and  he 
offered  me  $122,  and  he  said,  'I  hare  not  got 
the  cash  to  pay  you  the  money  now,  but  I 
can  pay  you  part  of  it,  $22,  and  the  $100  you 
would  have  to  pay  the  old  doctor  would 
make  it,'  And  he  said  'I  can  pay  him  when  I 
get  to  the  railroad.'  He  said,  'I  will  wire  and 
get  a  chedc  and  pay  him.'  He  gave  me  the 
$22  in  money,  and  he  and  the  doctor  took 
the  mule.  The  doctor  gave  me,  In  the  pres- 
ence of  the  young  man,  Bush,  a  written 
guaranty,  as  follows:  'Scotland,  Ark.,  Aug. 
24,  100&  Received  of  W.  H.  Russell  the  sum 
of  one  hundred  dollars  for  medical  treat- 
ment The  same  amount  to  be  refunded  if 
patient  under  treatment  is  not  permanently 
cured  in  sixty  days  from  date  of  this  con- 
tract Dr.  B.  R.  Warner,  St  Louis,  Mo.' 
They  came  to  my  house  on  Sunday,  August 
24tb.  During  the  same  week  I  heard  that 
they  had  been  arrested.  I  took  steps  to  get 
ray  mule  back  when  I  heard  of  this  telephone 
cutting  and  their  arrest.  I  heard  of  this  on 
Wednesday  of  the  same  week.  I  went  to 
Scotland  and  telephoned  to  the  officers  to 
hold  the  mule  and  party  until  I  -could  get 
there.  I  came  on  to  Russellville  and  found 
my  mule  in  the  possession  of  John  Hatley, 
sheriff  of  Pope  county.  The  doctor  consent- 
ed to  the  trade  and  said  he  would  take  the 
young  man  for  the  $100.  The  young  man. 
Bush,  told  me  that  he  first  met  up  with  the 
doctor  at  Marshall,  who  employed  him  to 
drive  him  to  see  these  four  patients  and  to 
bring  him  to  Russellville.  The  young  man. 
Bush,  furthermore  stated  that  he  had  taken 
him  to  see  three  of  the  patients,  and  had  one 
more  to  go  to  see  at  Appleton,  and  from 
there  they  were  coming  on  to  Russellville. 
It  was  at  Mr.  Hatley's  request  that  I  broughj: 
this  replevin  suit,  as  he  said  he  preferred 


me  taking  the  mule  according  to  law.  I  sold 
the  mule  to  the  young  man.  He  gave  me 
$22  and  was  to  pay  the  doctor  $100.  The 
doctor  agreed  to  this,  and  said  he  would  take 
the  young  man  for  the  $100.  I  do  not  know 
whether  the  doctor  got  the  $100  or  not 
Don't  think  he  could  get  it  as  he  never  got 
to  the  railroad.  I  do  not  know  whether  or 
not  the  young  man  paid  him.  The  doctor  re- 
leased me  and  took  Bush  for  the  debt.  As 
the  doctor  released  me,  it  did  not  make  any 
difference  to  me  whether  the  young  man  paid 
him  or  not,  if  he  bad  cured  me.  I  gave  him 
the  mule  for  $22  if  he  would  pay  the  doctor 
$100,  and  I  took  the  receipt  read  In  evidence 
to  shoW  that  I  had  paid  the  doctor.  When 
I  came  to  Russellville  to  begin  suit  Brooks, 
Hays,  and  Martin  told  me  that  they  had 
bought  the  mule  from  the  young  man.  Bush. 
They  made  me  a  proposition,  and  said  if  I 
would  pay  back  the  $22  and  give  them  $25 
they  would  get  the  mule  back  if  the  young 
man  would  accept  it  I  don't  remember  of 
them  ever  offering  to  give  up  the  mule  if 
I  would  pay  back  the  $22.  I  don't  think  any 
such  offer  was  ever  made.  I  have  never  paid 
back,  or  offered  to  pny  back,  the  $22." 

H.  W.  Russell  testified,  in  part  as  follows : 
"I  was  at  the  house  of  my  son  about  the 
24th  of  August  on  Sunday,  when  the  young 
man  and  the  doctor  were  there.  The  old 
doctor  talked  about  medicine  with  me  almost 
all  of  the  time,  and  said  that  doctoring  had 
advanced  to  that  stage  that  he  did  not  have 
to  doctor  by  symptoms  any  more,  that  he 
could  tell  what  was  the  matter.  He  talked 
with  the  young  man  and  advised  with  hiui 
about  medicine,  but  said  the  young  man  did 
not  actually  help  him  with  the  doctoring. 
When  they  went  to  go  to  feed,  the  old  doctor 
asked  my  son  if  they  had  traded,  meaning 
the  young  man.  Bush,  and  my  son.  The 
young  man  answered  and  said  that  they  had, 
provided  that  he  (the  old  doctor)  would  wait 
until  he  got  to  Russellville,  and  the  old  doc- 
tor remarked  that  would  be  all  right  The 
young  man,  Bush,  told  me  that  he  was  run- 
ning a  livery  stable  In  Marshall,  and  that  he 
was  hauling  him  (the  doctor)  for  $6.50  per 
day,  and  that  he  had  a  patient  at  Appleton 
that  he  was  going  to  operate  on  for  abcess  on 
the  liver,  and  that  the  old  doctor  had  the 
money  in  the  bank  to  Insure  a  sure  cure  guar- 
anteed. The  young  man  told  me  what  the 
doctor  had  done  and  was  going  to  do  with 
the  other  cases.  Said  he  had  one  on  'Big 
Flat'  and  another  on  'Bear  creek,'  and  I  be- 
lieve he  did  tell  me  that  he  took  three  ribs 
out  of  one  of  them.  I  asked  the  young  man, 
'What  if  he  does  go  in  to  cure  my  son  and 
don't  do  it?*  And  he  says  that,  'He  gives  a 
written  guaranty  to  cure  you.'  He  says,  'He 
does  that  all  of  the  time.'  I  asked  him  what 
it  was,  and  he  said,  'He  is  rich,'  and  I  ask- 
ed him  what  that  amounted  to  if  a  man 
is  here  and  he  in  St  Louis?  The  young 
man  said  that  the  doctor  is  a  millionaire. 
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The  trade  between  the  youug  man  and  my 
800  was  not  made  in  my  presence.  The  night 
these  people  stayed  all  night  at  my  son's, 
they  had  a  buggy  which  I  cannot  describe, 
and  their  team  consisted  of  a  sorrel  and  a 
bay  horse." 

Appellant  offered  the  testimony  of  one  P. 
H.  Brandt,  as  follows:  "I  live  at  Appleton, 
Pope  county.  On  Monday,  August  25th  of 
this  year,  I  saw  two  men  in  a  two-horse 
buggy  driving  a  bay  horse,  and  I  did  not  see 
the  other  horse  good,  and  one  of  the  horses 
was  leading  a  mule.  Th«y  were  traveling 
so  fast  that  I  took  both  of  them  to  be  boys. 
They  were  traveling  northwest  as  thv  road 
runs  there.  The  mule  was  tied  and  was 
leading  abreast  the  off  horse.  Before  we 
met,  I  suppose  I  was  75  yards  in  front  of 
them.  I  was  walking  going  home,  and  I 
heard  a  wire  'cling'  as  it  broke,  and  I  notic- 
ed the  wire  dangling  a  short  distance  ahead 
of  me,  and  in  a  short  distance  I  met  this 
team  and  buggy  coming  meeting  me.  They 
came  on  and  met  me,  and  when  they  passed 
me  I  noticed  where  the  wire  was  cut  It 
was  fresh  cut  They  were  traveling  so  fast 
I  can  hardly  describe  them.  One  was  a 
young  fellow,  and  he  was  driving.  The  oth- 
er was  an  older  man,  well  dressed,  and  had 
black  mustache,  looked  to  be  45  or  60  years 
old.  The  mule  looked  to  be  a  sorrel  or  bay, 
or  a  kind  of  a  mouse  color.  This  was  be- 
tween the  20th  and  25th  day  of  August,  on 
Monday.  They  were  driving  very  fast,  at 
an  unusual  rate.  I  heard  the  wire  'ding' 
and  dingle  and  drop  Just  before  I  saw  them 
coming,  but  saw  them  immediately  after- 
wards. I  saw  the  young  man  they  put  in 
Jail,  but  could  not  say  that  I  recognized  him 
to  be  the  same  young  man.  They  were  driv- 
ing at  an  unusual  rate  of  speed  for  a  two- 
horse  buggy."  The  court  excluded  the  above 
testimony  of  Brandt,  and  to  the  ruling  of 
the  court  In  excluding  It  the  appellant  ex- 
cepted. 

Witness  Hatley  testified  as  follows:  "1 
lire  in  Russellville,  Ark.  During  the  month 
of  August,  1908,  my  deputy  arrested  two  par- 
ties near  Dover.  They  were  in  possession  of 
the  mule  here  in  controversy.  They  were  ar- 
'  rested  on  one  day,  and  I  took  possession  of 
the  buggy,  horses,  and  mule  the  next  day.  I 
got  to  Dover  the  next  morning  after  they 
were  arrested.  They  were  arrested  in  the 
night  about  11  o'clock.  The  mule  was  two 
years  old,  worth  about  $100  or  $125.  I  had 
been  informed  that  Brooks,  Hays  &  Martin 
claimed  the  mule.  I  was  holding  the  mule 
as  sheriff  of  the  county,  and  bad  put  the 
boy  in  Jail,  and,  not  being  satisfied  with  his 
conduct,  I  detained  him  for  further  investi- 
gation, and  about  that  time  a  replevin  suit 
was  brought  for  the  mule.  This  is  a  friend- 
ly suit,  as  far  as  I  am  concerned.  I  brought 
the  buggy,  team,  mule,  and  the  young  man 
all  from  Dover  myself.  I  took  charge  of  the 
mule  believing  tt  to  be  stolen  property.    In 


fact,  I  thought  the  two  horses,  buggy,  and 
mule  was  all  stolen  property.  There  was 
no  agreement  between  me  and  the  boy  whom 
I  had  In  custody  as  to  how  long  I  would 
keep  the  property.  Something  was  said  by 
the  boy  about  the  price  he  was  to  pay;  but  I 
do  not  remember  Just  what  was  said.  I 
wanted  to  catch  the  other  man  (the  old  doc- 
tor). I  never  did  part  with  possession  of 
the  mule  before  suit  was  brought  After 
suit  was  brought,  I  turned  the  mule  over  to 
Brooks,  Hays  &  Martin,  but  it  Is  nnderstood 
between  us  that  I  am  still  in  possession  of 
the  mule,  but  In  order  to  save  expense  to 
them  I  let  them  take  it  and  put  it  in  their 
pasture.  They  are  to  bold  me  harmless  for 
any  damage  that  might  arise  out  of  a  wrong- 
ful delivery  of  the  mule  to  them."  During 
the  examination  of  the  above  witness,  he 
was  asked:  "What  kind  of  baggage  or  prop- 
erty did  you  find  in  the  buggy?"  He  answer- 
ed: "I  found  a  grip."  He  was  asked: 
"What  did  it  contain?"  Counsel  for  appel- 
lees suggested  that  the  question  was  Imma- 
terial. The  court  thereupon  Instructed  the 
witness  not  to  answer,  and  to  this  ruling  of 
the  court  appellant  excepted. 

During  the  examination  of  the  witness  H. 
W.  Russell  he  was  asked:  "Now  you  came 
to  RassellviUe  and  saw  this  yonng  man  in 
Jail.  Tell  the  Jury  what  statements  he 
made  to  you."  Appellees  objected.  The 
court  sustained  the  objection,  and  appellant 
excepted  to  the  court's  ruling. 

At  the  conclusion  of  the  evidence,  the  ap- 
pellees moved  the  court  to  Instruct  the  Jury 
to  return  a  verdict  for  them,  which  motion 
the  court  granted.  To  this  ruling  appellant 
duly  excepted.  The  Jury  returned  a  verdict 
for  appellees.  Judgment  was  rendered  for 
them.  Appellant  moved  for  new  trial,  al- 
leging as  grounds  the  rulings  of  the  court  to 
which  he  had  excepted.  The  motion  was 
overruled,  and  this  appeal  was  taken. 

U.  h.  Meade,  for  appellant  H.  M.  Jaco- 
way  and  Sellers  &  Sellers,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Under  our  statute,  one  who  obtains 
personal  proi)erty  from  another  by  any  false 
pretense  intending  to  defraud,  upon  convic- 
tion theredf,  shall  be  deemed  guilty  of  lar- 
ceny. Section  168»,  Klrby's  Dig.  See,  also. 
1  Whar.  Cr.  Law,  916;  1  Blsh.  Cr.  Law.  We 
are  of  the  opinion  that,  when  all  the  facts 
and  circumstances  disclosed  by  the  evidence 
In  this  record  are  considered.  It  was  a  ques- 
tion of  fact  for  a  Jury  to  say,  under  proper 
instructions,  as  to  whether  the  two  men 
mentioned  had  not  entered  into  a  conspiracy 
to  defraud  appellant  by  falsely  pretending 
that  the  younger  was  a  livery  man  and  driv- 
er for  the  elder,  and  that  the  elder  was  a 
doctor  who  could  and  would,  for  the  consid- 
eration named,  cure  the  appellant  of  the  mal- 
ady with  which  he  was  afflicted.  It  was  a 
question  for  the  Jury  as  to  whether  these 
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two  men  were  making  such  fraudulent  rcp- 
resentationB  of  exiating  or  past  facts,  know- 
ing same  to  be  false,  as  were  calculated  to 
iadace  appellant  to  deliver  to  them  bis  mule. 
The  facts  are  set  out  in  detail,  and  they 
speak  for  themselves.  The  younger  man 
represented  that  the  elder  was  a  doct(nr 
whom  he  had  first  met  at  Marshall,  and  that 
he  was  employed  by  the  doctor  to  furnish 
him  conveyance  to  the  four  patients  he  had 
In  this  state.  He  represented  the  doctor  as 
a  millionaire  who  had  the  money  in  bank  to 
insure  a  cure,  that  he  had  taken  the  doctor 
to  see  ttu«e  of  his  patients,  that  he  had  tak- 
en three  ribs  out  of  one,  was  going  to  oper- 
ate on  another  for  abcess  of  the  liver,  and 
that  all  the  time  he  gave  a  written  guaranty. 
The  elder  man  "talked  about  medicine  all 
the  time,"  and  said  "That  doctoring  had  ad- 
vanced to  that  stage  that  he  did  not  have  to 
doctor  by  symptoms  any  more,  that  he  could 
tell  what  was  the  matter."  The  appellant 
was  so  badly  afflicted  with  rheumatism  that 
he  had  not  been  able  to  work  at  all  during 
the  summer.  The  two  men  mentioned  went 
to  appellant's  home,  and  through  the  above 
and  other  representations,  as  detailed  in  the 
statement,  induced  appellant  to  deliver  to 
them  his  property  upon  the  assurance  that 
unless  he  was  completely  cured  within  60 
days  the  amount  he  had  paid,  the  balance  of 
the  price  of  the  mule  surrendered,  should  be 
returned  to  him.  After  they  had  thus  ob- 
tained his  property,  they  left  his  home  Mon- 
day morning,  August  25th,  and  were  soon 
thereafter  arrested.  The  sheriff  believed 
that  not  only  the  mule  they  had  procured 
from  appellant  was  stolen  property,  but  also 
the  two  horses  aud  the  buggy  In  their  posses- 
sion. The  young  man  was  lodged  In  Jail. 
The  elder 'escaped.  The  sheriff  "wanted  to 
catch  him,"  thus  showing  he  had  gone. 

The  testimony  of  Brandt  should  have 
gone  to  the  Jury  for  its  consideration.  It 
tended  to  show  that,  on  the  day  the  two 
men  left  appellant's  home,  Brandt  met  two 
men  of  the  description  of  the  two  who  had 
secured  the  mule  from  appellant.  The  mule 
they  were  leading  answered  the  description 
of  the  mule  taken.  This  testimony  tended  to 
show  that  these  men  were  driving  at  an  un- 
usual speed,  and  were  cutting  the  telephone 
wire  as  they  went.  If  the  men  seen  by 
Brandt  were  the  men  who  had  obtained  ap- 
pellant's mule,  as  this  testimony  tended  to 
prove,  the  fact  that  they  were  cutting  the 
telephone  wire,  and  were  driving  at  an  un- 
usual speed,  after  doing  so,  were  circum- 
stances to  be  considered  by  the  Jury.  Such 
circumstances.  In  connection  with  the  other 
facts  in  proof,  tended  to  show  that  the  men 
were  conscious  of  having  committed  the 
crime  and  were  endeavoring  to  make  their 
escape.  The  testimony,  because  of  a  lack  of 
more  complete  Identity,  was  not  of  a  very 
strong  criminatory  nature ;  but  it  was  a  cir- 
cumstance nevertheless  tending  to  identify 


them  and  to  show  that  they  were  conscious 
of  having  fraudulently  deprived  appellant  of 
his  mule,  and  were  trying  to  cut  off  tele- 
phone connection,  so  as  to  enable  them  the 
more  successfully  to  make  their  escape. 

Without  commenting  more  at  length  upon 
the  testimony,  it  suffices  to  say  that  it  was 
for  the  Jury  to  say,  from  the  nature  of  the 
representations  themselves  and  the  other 
circumstances  In  proof,  as  to  whether  such 
represeutatious  were  made  In  good  fbith  and 
for  an  honest  purpose,  or  whether  they 
were  made  to  defraud  appellant  of  his  mule. 
While  fraud  will  not  be  presumed,  and  while 
the  burden  is  on  him  who  alleges  it  to  prove 
same  by  clear  and  satisfactory  evidence,  still 
It  need  not  be  shown  by  direct  or  positive 
evidence,  but  may  be  proved  by  circumstan- 
ces. Phelan  v.  Dalson,  14  Ark.  79.  We  do 
not  consider  the  circumstances  In  this  case 
so  slight,  and  of  such  equivocal  and  unsatis- 
factory character,  as  to  warrant  the  court  in 
taking  the  question  of  fraudulent  pretenses 
from  the  Jury.  Bank  of  Little  Bock  v. 
Frank,  63  Ark.  16,  37  S.  W.  400,  58  Am.  St 
Rep.  6a.  It  was  for  the  Jury  to  say  whether 
an  itinerant  millionaire  doctor  of  the  "all 
cure,  or  no  pay"  variety  really  existed  In 
this  case,  and  whether  the  representations 
which  he  and  his  boosting  companion  made, 
of  present  and  past  facts,  were  known  by 
them  at  the  time  they  made  them  to  be  false, 
and  whether  they  made  them  for  the  feloni- 
ous purpose  of  depriving  appellant  of  his 
property. 

The  question  of  tender  was  not  raised  In 
the  pleadings,  and  does  not  arise  In  a  case 
like  this.  Here  the  party  who  obtained  pos- 
session of  the  mule  from  appellant  had  trans- 
ferred same  to  third  parties.  These  parties 
are  being  sued  for  the  possession,  and  they 
set  up  ownership  In  their  own  right  as  in- 
nocent purchasers.  They  do  not  concede,  but 
deny,  that  appellant  is  the  owner.  The  only 
evidence  In  the  record  concerning  this  is  by 
appellant,  who  says:  "They  made  me  a 
proposition,  and  said  if  I  would  pay  back 
the  $22,  and  give  them  $25,  they  would  get 
the  mule  back  If  the  young  man  would  ac- 
cept it."  Under  such  circumstances,  tender 
to  appellees  was  not  a  condition  precedent 
to  the  right  to  maintain  the  suit. 

If  "property  has  been  obtained  from  the 
owner  by  a  felonious  act,  his  unqualified  own- 
ership is  not  In  the  least  changed,  and  he  may 
peaceably  take  It  In  whose  hands  soever  he 
may  find  it"  Phelan  v.  Dalson,  supra.  The 
appellant  did  not  offer  to  prove  that  the  grip, 
found  in  possession  of  the  two  men  when  ar- 
rested, contained  articles  that  would  tend  to 
show  that  the  men  had  perpetrated  a  fraud 
on  appellant  in  getting  from  him  the  mule. 
In  the  absence  of  such  offer  by  appellant,  the 
ruling  of  the  court  In  refusing  to  allow  wit- 
ness Hatley  to  testify  as  to  the  contents  of 
the  grip  was  not  error. 

The  ruling  of  the  court  In  excluding  the 


Digitized  by 


Google 


654 


122  SOUTHWESTERN  REPORTER. 


(Ark. 


declarations  of  the  young  man  in  jail  was, 
for  the  same  reason,  correct 

For  the  error  of  the  court  In  directing  a 
verdict  for  the  appellees,  the  Judgment  Is  re- 
versed, and  the  cause  Is  remanded  for  new 
trial. 

BATTLE  and  HART,  JJ.,  dissenting,  on 
the  ground  that  the  court  did  not  err  in  its 
ruling  on  the  (acts. 


COOK  V.  COIiUNS  et  al. 
(Supreme  Court  of  ArlcanBas.    Nov.  15,  1909.) 
Chattel  Mortgages  (§  265*)— Fokeolosubb— 

Apfucation  of  Pboceedb. 

Where  i>er8onalty  was  conveyed  under  a 
trust  deed  to  secure  payment  of  two  notes,  pay- 
able to  different  peraons,  one  dated  April  8, 1905, 
and  the  other  A(ay  8,  l906,  and  the  deed  provid- 
ed that,  if  the  notes  were  not  paid  before  May 
8,  1905,  the  trustee  should  sell  the  property 
and  appropriate  the  proceeds  first,  to  the  cost 
of  executing  the  trust,  and  then  to  the  notes,  and 
any  balance  to  eo  to  the  debtor,  the  proceeds 
of  the  sale,  which  were  insufficient  to  pay  both 
notes,  should  be  applied  first  to  the  costs  of  the 
trust,  and  the  remainder  appropriated  pro  rata 
in  part  payment  of  both  notes. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  IMg.  i  265.*] 

Appeal  from  Cross  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  J.  W.  Cook  against  M.  Collins 
and  others.  From  a  decree  in  part  for  plain- 
tiff, be  appeals.  Reversed  and  remanded,  for 
decree  as  directed. 

J.  C.  Brookfleld,  for  appellant  Smith  & 
Smith,  for  ai^)ellees. 

BATTLE,  J.  On  the  8th  day  of  April,  1905, 
J.  0.  Crabtree  executed  a  deed  of  trust  and 
thereby  conveyed  certain  personal  property 
In  trust  to  W.  W.  Shaver  to  secure  the  pay- 
ment of  two  promissory  notes  one  for  the 
sum  of  $840,  dated  the  8th  day  of  April, 
1905,  payable  to  M.  Collins,  J.  B.  Hamilton, 
and  J.  W.  C!ook,  and  the  other  for  $122,  pay- 
able to  the  order  of  J.  W.  Cool^  and  due 
May  8,  1905,  and  provided,  If  the  notes  were 
not  paid  on  or  before  the  8th  day  of  May, 
1905,  the  trustee  should  be  authorized  to 
sell  the  property  at  public  sale  to  the  high- 
est bidder  for  cash,  and  appropriate  the  pro- 
ceeds of  the  sale,  first  to  the  cost  of  execut- 
ing the  trust  and,  second,  the  aforesaid 
notes,  and  the  balance,  if  any,  pay  to  Crab- 
tree.  Shaver  falling  to  act  J-  C.  Harrell  be- 
came trustee  by  the  terms  of  the  deed,  and 
sold  the  property  according  to  the  terms  of 
the  deed  for  $787.50,  which  is  InsufDcient  to 
.  pay  both  notes.  Parties  differ  as  to  bow  it 
shall  be  divided,  and  appeal  to  the  court  to 
decide.  The  chancery  court  decreed  that  It 
shall  be  appropriated  to  the  payment  of  the 
note  for  $840,  and  any  remaining  thereafter 
to  the  other  note;   and  Cook  appealed. 


The  proceeds  of  the  sate  should  be  applied 
first  to  the  payment  of  the  cost  of  executing 
the  trust  and  the  remainder  should  be, ap- 
propriated pro  rata  in  part  payment  of' the 
two  notes.  Penzel  v.  Brookmire,  51  Arlc 
105,  10  S.  W.  15,  14  Am.  St  Rep.  23. 

The  decree  of  the  chanceiy  court  is  revers- 
ed, and  the  cause  Is  remanded,  with  direc- 
tions to  the  court  to  render  a  decree  in  ac- 
cordance with  this  opinion. 


HARDT  et  al.  v.  SAMUEX/S  et  al. 
(Supreme  C!ourt  of  Arkansas.    Nov.  15,  1909.) 

1.  Public   Lands   (I   139*)  —  Hoicesteads  — 

Agbeevents. 

An  agreement  by  one  to  enter  under  the 
laws  of  the  United  States  lands  for  a  homestead 
for  the  benefit  of  another  is  a  violation  of  the 
statute,  and  is  void. 

[Ed.  Note.— For  other  cases,  see  Public  Lends, 
Gent.  Dig.  U  369-376 ;    Dec.  Dig.  {  139.*] 

2.  Adverse  Possession  (|  18*)— Acquisrnoif 
OF  Title. 

One  holding  open  adverse  possession  of  land 
without  color  of  title,  but  by  actual  possession 
within  an  inclosnre,  for  more  than  30  years,  ac- 
quires thereby  title  to  the  land,  and  is  entitled  to 
a  decree  quieting  the  title  as  against  one  claim- 
ing under  an  agreement  whereby  another  agreed 
to  enter  under  the  laws  of  the  United  States 
the  land  for  a  homestead  for  bis  l>enefit. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  18.*] 

Appeal  from  Pulaski  (Jhancery  (Tonrt; 
Jno.  E.  Martineau,  Chancellor. 

Suit  by  Mary  Hardy  and  another  against 
Richard  Samuels  and  another.  From  a  judg- 
ment dismissing  the  complaint  for  want  of 
equity,  plaintiffs  appeal.  Reversed  In  imrt 
and  affirmed  in  part. 

0.  T.  Llndsey,  for  appellants.  Vaughan  & 
Vaughan,  for  appellees. 

BATTLE,  J.  Mary  Hardy  and  Ellen  Har- 
dy brought  suit  in  the  Pulaski  chancery 
court  against  Richard  Samuels  and  S.  N. 
Tanner  to  recover  a  certain  tract  of  land. 
They  allege  In  their  complaint  that  they 
are  the  owners  of  the  land,  but  that  the  le- 
gal title  is  vested  In  Richard  Samuels.-  They 
ask  that  the  title  be  divested  out  of  Sam- 
uels and  vested  In  them. 

Upon  a  final  hearing  the  count  dismissed 
their  complaint  for  want  of  equity,  and 
plaintiffs  appealed. 

The  cause  was  beard  by  the  chancery 
court  upon  an  agreed  statement  of  facts,  of 
which  the  following  is  a  part: 

"(2)  That  the  father  of  the  plahiHff,  Mary 
Hardy,  and  the  defendant  Richard  Samuels, 
immigrated  from  Georgia  to  Arkansas  in 
1883,  donated  this  same  land  and  set  apart 
this  5-acre  homestead  for  himself  and  fam- 
ily, and  he  lived  there  until  it  was  agreed 
between  him  and  his  family,  on  account  of 
bis  old  age,  to  give  np  the  land  and  let  his 
youngest   son,    the    defendant   donate    the. 
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game  land  aa  a  homestead  for  the  benefit  of 
tbe  whole  family  in  1889,  which  was  done, 
and  the  defendant  obtained  bis  patent  for 
said  land  in  1896,  which  the  defendant  has 
now,  by  which  he  claims  title  to  said  whole 
tract  of  land,  including  said  5-acre  home- 
stead. That  the  defendant  has  sold  the  east 
40  acres,  and  told  the  plaintiff  that  he  own- 
ed the  west  40." 

"(4)  That  plaintifT  says  she  has  had  and 
llveil  in  open  adverse  possession  on  said 
land,  especially  tbe  5-acre  homestead  de- 
scribed in  her  complaint,  Inclosed  with  a 
rail  fence,  with  the  two  bouses  built  there- 
on, for  about  30  years  next  prior  to  this  suit, 
and  she  is  corroborated  by  all  her  witness- 
es in  their  evidence,  namely,  Ellen  Bardy, 
Wesley  Collier,  llary  Collier,  Jane  Means, 
and  Alex  Samuels,  as  well  as  all  the  wit- 
nesses for  the  defendant  and  himself,  in 
th^r  testimony." 

The  lands  were  entered  under  the  laws  of 
the  United  States  as  a  homestead.  The 
agreement  of  Samuels  to  enter  the  land  for  a 
homestead  for  the  benefit  of  others  was  a 
violation  of  the  statute,  and  is  illegal  and 
void.  Cox  V.  Donnelly,  34  Ark.  762;  Mar- 
shall T.  Cowles,  48  Ark.  362,  3  S.  W.  188; 
Nichols  V.  Council,  51  Ark.  26,  9  S.  W.  305, 
14  Am.   St   Rep.  20. 

Plaintiffs  have  held  open  adverse  posses- 
sion of  five  acres  of  the  land,  without  color 
of  title,  but  by  actual  possession  within  an 
Indosure,  and  have  thereby  acquired  title  to 
the  same,  and  are  entitled  to  a  decree  quiet- 
ing their  title  to  the  same  as  against  the  de- 
fendants. 

The  decree  of  the  court  as  to  tbe  five  acres 
is  reversed,  and  as  to  the  remainder  It  Is 
affirmed,  and  the  cause  is  remanded,  with 
directions  to  the  court  to  enter  a  decree  in 
accordance  with  this  opinion. 


PINE  BLUFF  AERIE  NO.  209,  FRATERNAL 

ORDER  OF  EAGLES,  v.  DREYFUS. 
(Supreme  Court  of  Arkansas.    Nov.  15,  1909.) 

EXKCVTOBB    AND    ADMINISTBATOBS    ({    150*)  — 

LzASKs— Pebsonai,  OB  Repbeseniaiivk  Ca- 
pacity. 

A  widow  and  executrix  of  a  deceased  owner 
of  property  and  his  only  legatee  and  devisee,  ex- 
cept as  to  $2  left  to  his  children,  executed  a 
lease  to  certain  of  the  propertv,  styling  herself 
"administratrix  and  executrix^'  of  the  estate, 
without  any  order  of  court.  Held,  that  as  the 
property  had  become  hers  under  tbe  will,  and 
the  lease  thus  became  her  individual  contract, 
she  could  elect  to  treat  the  words  "administra- 
trix and  executrix"  as  words  of  personal  de- 
scription, so  that  the  lease  should  be  good  as 
her  individual  lease. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratoiB,  Dec.  Dig.  8  150.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  Mrs.  Leon  Dreyfus  against  tbe 
Pine  Bluff  Aerie  No.  209,  Fraternal  Order  of 


Eagles.    Judgment  toe  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

S.  A.  Miller  and  T.  M.  Hooker,  for  appel- 
lant   Irving  Reinberger,  for  appellee. 

HART,  J.  This  suit  was  begun  in  a  Jus- 
tice of  the  peace  court  by  appellee  to  recover 
the  sum  of  $140  alleged  to  be  due  her  by  ap- 
pellant on  a  lease  contract  From  the  Judg- 
ment rendered  in  her  favor,  an  appeal  was 
taken  to  the  circuit  court,  where  there  was  a 
trial  de  novo  upon  the  following  agreed  state- 
ment of  facts:  "That  prior  to  tbe  2l8t  day  of 
September,  1004,  Leon  Dreyfus  was  the  own- 
er of  a  building  situated  at  208  West  Bar- 
roque  street;  the  same  being  situated  on  a 
part  of  lot  2,  block  20,  original  town  of  Pine 
Bluff,  Ark.  That  prior  to  tbe  said  date 
aforesaid  the  said  Leon  Dreyfus  departed 
this  life,  leaving  a  will  making  his  wife,  Mrs. 
Leon  Dreyfus,  executrix  under  said  will  and 
only  legatee  and  devisee,  excepting  be  left 
$1  each  to  bis  two  children,  which  has  been 
paid  by  her,  one  of  which  died,  and  the  oth- 
er one  Is  married.  That  on  the  21st  day  of 
September,  1904,  the  plaintiff  and  the  de- 
fendant entered  into  a  contract  with  each  oth- 
er, by  which  the  entire  second  story  of  the 
property  hereinbefore  described  was  leased  by 
the  plaintiff  to  the  defendant  for  a  period  of 
five  years  from  that  date  at  a  rate  of  $20 
per  month,  which  rent  was  due  and  payable 
on  the  16th  day  of  each  month  in  advance. 
Said  lease  was  entered  into  without  any  or- 
der of  court  A  copy  of  said  lease  is  bei-e- 
to  attached  and  made  a  part  of  this  state- 
ment of  facts.  That  tbe  defendant  had  quiet 
and  peaceable  possession  of  tbe  same,  and 
that  on  the  15th  day  of  March,  1907,  the  de- 
fendant tendered  to  the  plaintiff  the  leased 
premises  and  keys  thereto,  which  the  plain- 
tiff refused,  and  defendant  at  the  same  time 
gave  plaintiff  a  written  notice  that  it  would 
no  longer  be  responsible  for  tbe  rent,  and 
that  said  building  was  subject  to  plaintiff's 
order  and  control.  That  the  defendant  bad 
paid  rent  up  to  and  Including  March  14,  1907 
(same  being  the  term  which  defendants  occu- 
pied the  building),  and  at  the  time  of  the 
trying  of  this  suit  seven  months  had  passed 
since  the  14th  of  March,  1907."  The  circuit 
court  sitting  as  a  Jury,  found  in  favor  of  ap- 
pellee, and  an  appeal  has  been  taken  to  this 
court  from  the  Judgment  rendered. 

The  lease  contract  shows  that  it  was  exe- 
cuted by  Mrs.  Leon  Dreyfus,  administratrix 
and  executrix  of  the  estate  of  Leon  Dreyfus, 
deceased;  but  the  property  had  become  her 
property  under  the  will  of  Leon  Dreyfus,  de- 
ceased, and  the  contract  thus  became  her  in- 
dividual contract  The  words  "administra- 
trix," etc.,  were  words  of  personal  descrip- 
tion, and  tbe  appellee  might  elect  to  treat 
them  as  such.  Bail^,  Adm'r,  v.  Oatton,  14 
Ark.  180.  See,  also,  18  Cyc.  980,  and  cases 
cited  in  note  21.    The  record  in  the  present 
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case  shows  that  appellee  treated  the  lease  as 
her  individual  contract,  and  that  she  has 
prosecuted  this  suit  in  her  individual  name 
and  for  her  own  benefit  The  judgment,  both 
In  the  justice  court  and  In  the  circuit  court, 
was  rendered  in  favor  of  Mrs.  Leon  Dreyfus. 
There  is  no  error  in  the  record,  and  the 
Judgment  will  be  affirmed. 


JOHNSON  T.  JOHNSON'. 
(Supreme  Court  of  Arkansas.     Nor.  15,  1909.) 

1.  Apfeai.  and  Bbbob  (S  087*)  —  Review — 
bvidence. 

In  proceedings  for  the  assignment  of  dower, 
where  the  decree  recites  that  the  case  was  heard 
on  the  pleadings,  depositions  of  certain  wit- 
nesses, records  of  the  probate  court  in  tlie  mat- 
ter of  the  guardianship  of  minor  heirs,  and  the 
admission  of  counsel  and  oral  testimony  that 
the  lands  de8cril>ed  in  the  complaint  were  a 
correct  list  of  the  lands  belonging  to  the  estate, 
thus  showing  that  the  admission  of  counsel  and 
oral  testimony  related  entirely  to  a  verification 
of  the  list  of  lands  owned  by  the  estate  and  de- 
scribed in  the  complaint,  about  which  there 
was  no  controversy,  and  the  only  issue  of  fact 
is  whether  or  not  the  lands  are  susceptible  of 
division  for  the  purpose  of  assigning  dower, 
without  prejudice  to  the  widow  or  heirs,  as  to 
which  issue  the  only  testimony  was  found  in  the 
record,  the  evidence  must  be  reviewed  by  the 
Supreme  Court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  3896;    Dec.  Dig.  I  987.*] 

2.  DOWEB  (i  79*)— ASSIGNICBNT— DiVISlBILITT 

OF  Land. 

In '  proceedings  in  the  chancery  court  for 
assignment  of  dower  evidence  held  not  to  sup- 
port a  finding  that  the  land  could  not  be  divided 
without  prejudice  to  the  widow  and  heirs. 

[Eld.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  {  303;  Dec.  Dig.  S  79.*] 

3.  DowEB  (§  101*)  —  Absionhent  —  SPEomo 
Pbopkrtt— Sale. 

A  widow's  dower  is  to  be  carved  out  of  the 
specific  property  of  which  her  husband  was  pos- 
sessed, and  not  out  of  the  proceeds  of  its  sale. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  I  348;   Dec.  Dig.  i  101.*] 

4.  DowEB  (t  101*)  —  Allotment  in  Lieu  op 
DowEB— Sale  of  Land — Constbuction  of 
Statute. 

Kirby's  Dig.  (  2707,  provides  that  in  pro- 
<-eedings  to  allot  dower,  where  it  appears  uat 
dower  cannot  be  allotted  out  of  the  real  estate 
without  great  prejudice  to  the  widow  or  heirs, 
and  that  it  will  be  most  to  the  Interest  of  such 
parties  that  the  real  estate  be  sold,  the  court 
may  decree  a  sale  thereof,  free  from  such  dow- 
er, and  that  such  portion  of  the  proceeds  may 
be  paid  to  the  widow  in  lieu  thereof,  or  her 
interest  therein,  secured  as  the  court  may  deem 
equitable.  Held,  that  the  design  of  the  stat- 
ute is  to  prevent  a  denial  of  the  widow's  en- 
jo^ent  of  her  dower  because  it  cannot  be  set 
aside  to  her,  and  authorizes  a  sale  where  the 
<'8tate  cannot  be  divided  witliout  prejudice,  but 
docs  not  authorize  the  sale  of  a  part  of  the  es- 
tate for  the  purpose  of  paying  to  the  widow  the 
value  of  her  dower  interest,  ascertained  without 
reference  to  the  amount  of  the  proceeds  of  the 
sale. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  I  348;   Dec.  Dig.  J  101.*] 


5.  Do  WEB  (S  101*)  — Allotment  in  Lieu  of 
DowEB— Sale  of  Land. 

The  mere  fact  that  it  would  be  to  the  best 
interest  of  the  widow  and  heirs  to  sell  the  land 
and  divide  the  proceeds  instead  of  dividing  the 
land  itself,  and  allotting  to  the  widow  her  pro- 
portionate share,  would  be  no  ground  for  the 
sale  of  the  land  and  division  of  the  proceeds  un- 
der the  statute. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  {  348;  Dec  Dig.  {  lOL*] 

Appeal  from  Lonoke  Chancery  Court;  Jno. 
E,  Martineau,  Chancellor. 

Proceedings  by  Fannie  Louise  Johnson 
against  Carl  Victor  Johnson  for  the  assign- 
ment of  dower.  From  the  decree,  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

George  Slbly,  for  appellant  T.  G.  Trim- 
ble, Joe  T.  Robinson,  and  T.  0.  Trimble,  Jr.. 
for  appellee. 

McCDLLOCH,  C.  J.  A.  V.  Johnson,  a  resi- 
dent of  Lonoke  county.  Ark.,  died  Intestate 
leaving  a  widow,  the  plaintiff,  Fannie  L. 
Johnson,  and  several  children,  who  are  mi- 
nors. He  owned  1,000  acres  of  land  in  the 
counties  of  Lonoke  and  Prairie,  and  said 
widow  instituted  this  proceeding  in  the  chan- 
cery court  of  lionoke  county  seeking  an  as- 
signment of  her  dower.  She  alleged  in  her 
complaint  that  "the  greater  portion  of  said 
lands  are  wild,  uncleared,  and  not  in  cultiva- 
tion, and  that  it  will  be  difficult  to  allot 
dower  out  of  said  estate  without  great  prej- 
udice to  said  petitioner  or  said  heirs,"  and 
that  it  will  be  to  the  best  interest  of  all 
parties  that  the  said  real  estate  t>e  sold 
free  from  such  dower,  and  "that  such  por- 
tion of  the  proceeds  may  he  paid  to  her  In 
lieu  of  dower  as  the  cotirt  may  deem  equita- 
ble and  Just"  She  prayed  that  dower  be 
allotted,  and  that,  if  the  land  could  not  be 
allotted  in  kind  without  prejudice,  the  same 
be  sold  and  her  share  of  the  proceeds  of 
such  sale  be  paid  to  her.  The  court  render- 
ed a  decree  directing  the  lands  to  be  sold 
for  the  purpose  of  allotting  to  Mrs.  Jolmson 
a  share  of  the  proceeds  as  her  dower;  but 
an  appeal  was  taken  to  this  court  and  the 
decree  was  reversed,  because  two  of  the 
infant  defendants  had  not  been  served  with 
process.  Johnson  v.  Johnson,  84  Ark.  307, 
105  S.  W.  869.  After  the  case  was  remand- 
ed, these  defendants  were  properly  brought 
in  by  service  of  process,  and  answers  were 
filed  for  all  of  the  defendants  by  their  guard- 
ian. The  court  heard  the  case  anew  and 
found  that  .the  widow^'s  dower  could  not  be 
allotted  to  her  in  kind  without  great  prej- 
udice to  her  and  to  the  heirs.  The  court 
further  found  the  total  value  of  said  real 
estate  to  be  f  15,000,  that  the  present  value 
of  the  widow's  dower  Interest  is  |3,154.32. 
and  directed  that  520  acres  of  the  land,  de- 
scribing it,  be  sold  in  order  to  raise  funds  to 
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pay  said  .sum  to  her.  The  heirs  have  again 
appealed. 

The  statute  (Klrby's  Dig.)  which  It  is 
claimed  duthorlzes  the  sale  of  the  decedent's 
land  for  the  purpose  of  allotting  dower  out 
of  the  proceeds  reads  as  follows:  "Sec. 
2T07:  In  proceedings  bad  in  circuit  court, 
for  the  allotment  of  dower,  when  It  shall  ap- 
pear to  the  court  that  dower  cannot  be  allot- 
ted out  of  the  real  estate  without' great  prej- 
udice to  the  widow  or  heirs,  and  that  it 
will  be  most  to  the  interest  of  such  parties 
that  said  real  estate  may  be  sold,  the  court 
may  decree  a  sale  of  the  real  estate  free 
from  such  dower,  and  that  such  portion  of 
the  proceeds  may  be  paid  to  the  widow  In 
lieu  thereof,  or  her  Interest  therein  secured, 
as  to  the  court  may  seem  equitable  and  just." 
It  Is  contended  by  learned  counsel  for  appel- 
lee that  we  should  not  attempt  to  review  the 
evidence,  for  the  reason  that  the  recitals  of 
the  decree  show  that  the  action  was  heard 
on  oral  evidence,  and  that  the  same  Is  not 
brought  into  the  record.  The  decree  recites 
that  the  case  was  heard  on  the  pleadings, 
depositions  of  certain  witnesses,  "records  of 
the  probate  court  in  the  matter  of  the  guard- 
ianship of  said  minors,  the  admission  of 
counsel,  and  oral  testimony  that  the  lands 
described  in  the  complaint  are  a  correct  list 
of  the  lands  belonging  to  the  estate  of  A.  V.. 
Johnson."  The  above  recital  shows  that  the 
admission  of  counsel  and  oral  testimony  re- 
lated entirely  to  a  verification  of  the  list  of 
lands  owned  by  the  decedent  described  in 
the  complaint.  There  was,  and  is,  no  contro- 
versy about  this.  The  only  issue  of  fact  is 
whether  or  not  the  lands  are  susceptible  of 
division  for  the  purpose  of  assigning  dower 
without  prajudlce  to  the  widow  .or  heirs. 
The  only  testimony  bearing  on  this  issue  is 
found  in  the  record,  and  it  is  our  duty  to 
review  It  for  the  purpose  of  ascertaining 
whether  the  decree  appealed  from  is  correct 

After  a  careful  review  of  all  the  testimony, 
we  have  reached  the  conclusion  that  there 
is  none  at  all  to  support  the  finding  that  the 
land  cannot  be  divided  without  prejudice  to 
the  widow  and  heirs.  The  several  tracts  con- 
tain in  the  aggregate  1,000  acres,  only  a  small 
portion  of  which  Is  in  cultivation,  and  this  Is 
on  the  homestead.  The  lands  are  partly  tim- 
bered lands  and  partly  prairie  lands ;  the  lat- 
ter being  shown  to  be  especially  adapted  to 
rice  culture.  Much  of  the  land,  however,  is  of 
poor  quality,  and  not  very  fertile.  Nothing  is 
shown  in  the  evidence  which  renders  the  laud 
incapable  of  division.  Not  a  witness  gives  a 
reason  why  it  cannot  be  divided  without  im- 
pairing its  value.  The  case  seems  to  have 
beoi  tried  below  on  the  theory  that  it  was 
sufficient  to  show  that  It  would  be  to  the 
best  Interests  of  the  widow  and  heirs  to  sell 
the  land  and  divide  the  proceeds,  instead  of 
dividing  the  land  itself  and  allotting  to  the 
widow  her  proportionate  share.  In  support 
of  this  theory  It  was  shown  that  much  of 
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the  land  is  covered  by  timber,  and  that  it 
would  involve  considerable  expense,  beyond 
the  ability  of  the  widow,  to  put  the  rice 
lands  In  cultivation.  But  this  affords  no  rea- 
son for  selling  the  land.  The  statute  above 
quoted,  authorizing  the  sale  of  real  estate 
for  allotment  of  the  widow's  dower  out  of 
the  proceeds,  does  not  mean  this.  The  de- 
cree Is  inconsistent  with  itself  in  finding  that 
the  lands  could  not  be  divided  without  prej- 
udice to  the  widow  and  heirs,  and  at  the 
same  time  ascertaining  the  present  value  of 
the  widow's  dower  and  segregating  a  portion 
of  the  land  for  sale  for  the  purpose  of  rais- 
ing funds  to  iKty  the  widow's  dower.  If  the 
lands  could  not  be  fairly  divided,  it  was 
certainly  unfair  to  the  heirs  to  segregate  a 
portion  of  them  for  the  satisfaction  of  her 
claim,  either  with  or  without  reference  to 
the  relative  value  of  that  portion.  The  ef- 
fect of  this  would  be  to  declare  a  lien  on 
the  lands  of  the  decedent  in  favor  of  the 
widow  for  the  value  of  her  dower  claim, 
and.  If  this  method  of  assigning  dower 
should  be  pursued,  it  might  result  In  selling 
the  whole  of  the  decedent's  estate  In  order 
to  satisfy  the  dower  claims  of  the  widow; 
thus  depriving  the  heirs  of  their  inheritance. 
Such  is  not  the  design  of  our  statute.  The 
widow's  dower  is  to  be  carved  out  of  the 
specific  property  of  which  her  husband  was 
possessed.  Hill's  Adm'r  v.  Mitchell,  5  Ark. 
(50S;  Pike  v.  Underbill's  Adm'r,  24  Ark.  124; 
Tlner  v.  Christian,  27  Ark.  306;  Hoback  v. 
Miller,  44  W.  Va.  635,  29  S.  E.  1014.  The 
design  of  the  statute  hereinbefore  quoted  is 
to  prevent  a  denial  of  the  widow's  enjoyment 
of  her  dower  because  it  cannot  be  set  apart 
to  her,  and  to  authorize  a  sale  where  the 
estate  cannot  be  divided  without  prejudice, 
so  that  the  widow  can  l>e  awarded  a  propor- 
tionate share  in  lieu  of  dower,  or  her  in- 
terest therein  secured. 

It  is  unnecessary  to  a  decision  of  the  pres- 
ent case  for  us  to  say  whether  the  opera- 
tion of  the  statute  is  limited  to  sales  of 
separate  indivisible  pieces  of  real  estate. 
But  we  do  hold  that  the  statute  does  not 
authorize  the  sale  of  a  part  of  the  estate  for 
the  purpose  of  paying  over  to  the  widow  the 
value  of  her  dower  Interest  ascertained  with- 
out reference  to  the  amount  of  the  proceeds 
of  the  sale.  Our  statutes  on  the  subject  of 
dower,  when  read  together,  clearly  contem- 
plate that  the  widow's  dower  shall  either 
be  carved  out  of  the  specific  property  pos- 
sessed by  her  deceased  husband  or  be  allot- 
ted out  of  the  proceeds  of  a  sale  thereof 
when  it  cannot  be  divided  without  prejudice, 
and  that  "such  portion  of  the  proceeds  may 
be  paid  to  the  widow  in  lieu  thereof,  or 
her  Interest  therein  secured,  as  U>  the  court 
may  seem  equitable  and  Just." 

The  decree  of  the  chancellor  is  erroneous, 
and  it  is  therefore  reversed  and  the  cause 
remanded,  with  directions  to  assign  dower 
to  the  plaintiff  out  of  said  lands  by  allotment 
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in  kind,  and  for  farther  proceedings  not,  in- 
consistent witli  this  opinion. 

HART,  J.,  not  participating. 


COTTON    PIaAXT   OIL   CO.    ▼.   BUCKEYE 

COTTON  OIL  CO. 
(Supreme  Court  of  Arkansas.    Nor.  15,  1000.) 

1.  Pabtneeship  (§  15*)— "Tbadiwo  Pabtweb- 

BHIP." 

Partners  whose  business  is  to  buy  and  sell 
cotton  seed  are  a  trading  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  2;    Dec.  Dig.  i  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7054-7055.] 

2.  Partnicbbhip  (8  141*)— Sales  by  One  Pabt- 
NEB— Validity. 

Where  the  members  of  a  firm  had  delegat- 
ed to  one  partner  exclusive  authority  to  buy  and 
sell  cotton  seed,  and  a  majority  or  them  were 
dissatisfied  with  the  way  the  seed  was  being  sold, 
and  executed  a  bill  of  sale  of  a  shipment  of  seed 
to,  another  company  In  good  faith  and  within 
the  scope  of  the  partnership  business,  but  on 
the  next  oay  the  partner  previously  possessing 
the  power  to  sell  refused  to  permit  its  shipment 
to  that  company,  but  had  it  shipped  to  the  con- 
cern to  which  he  had  been  selling,  the  bill  of 
lading  being  issued  on  that  date,  there  was  a 
completed  sale  to  the  first  company,  and  the  oth- 
er company  was  not  entitled  to  the  seed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  141.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Cbas:  Coffin,  Judge. 

Beplevin  by  the  Cotton  Plant  Oil  Com- 
pany against  G.  W.  Neeley  and  others,  in 
which  the  Buckeye  Cotton  Oil  Company  in- 
tervened. Judgment  for  intervener,  and 
plaintitr  appeals.    Reversed  and  remanded. 

J.  F.  Summers  and  J.  W.  &  Joseph  M. 
Stayton,  for  appellant.  Gnstave  Jones  and 
J.  W.  &  M.  House,  for  appellee. 

HART,  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  in  the  Jackson  circuit  court 
in  favor  of  the  Buckeye  Cotton  Oil  Company 
against  the  Cotton  Plant  Oil  Mill  Company 
for  two  cars  of  cotton  seed.  In  the  summer 
of  1906  a  local  lodge  of  the  Farmers'  Union 
wished  to  rent  a  cotton  gin  near  Tupelo, 
Ark.,  for  the  benefit  of  Its  members,  and  a 
committee  for  that  purpose  was  appointed. 
Without  going  Into  details,  it  is  sufllclent  to 
say  that  Dr.  W.  N.  Pearce,  G.  W.  Neeley,  J. 
A.  Wilson,  Thomas  Hurst,  T.  J.  Looney,  and 
M.  F.  Massey  agreed  to  rent  the  gin  with 
the  understanding  that  the  members  of  the 
union  sbould  haul  them  their  cotton.  The 
above-named  parties  were  to  share  the  prof- 
its and  bear  all  the  losses  of  the  business. 
The  business  was  to  be  conducted  in  the 
name  of  Farmers'  Union  Gin  Company  of 
Tupelo.  They  rented  a  gin  from  the  Tupelo 
Gin  Company,  and  made  and  entered  Into 
a  written  contract  with  It,  whereby  they 
agreed  to  sell  to  the  Cotton  Plant  Oil  Mill 


Company  all  of  their  cotton  seed,  provided 
that  the  company  would  pay  the  customary 
price  for  the  seed.  The  same  persons  owned 
the  Cotton  Plant  Oil  Mill  Company  and  the 
Tupelo  Gin  Company.  G.  W.  Neeley  was 
elected  president  and  Dr.  W.  N.  Pearce  was 
elected  secretary  and  treasurer  of  the  Farm- 
ers' Union  Gin  Company  of  Tupelo.  It  was 
understood  that  Dr.  Pearce  should  handle 
all  the  money,  and  buy  and  sell  all  the  cot- 
ton seed  handled  by  the  company.  There 
Is  testimony  tending  to  show  that  this  fact 
was  known  to  the  Cotton  Plant  Oil  Mill 
Company.  Pursuant  to  their  agreement, 
they  began  to  ship  seed  to  the  Cotton  Plant 
Oil  Company;  Dr.  Pearce  handling  the  busi- 
ness for  the  gin  company.  Some  time  in  the 
latter  part  of  October  or  the  first  part  of 
November  a  controversy  arose  between  Dr. 
Pearce  and  the  manager  of  the  Cotton  Plant 
Oil  Company,  and  Dr.  Pearce  began  ship- 
ping seed  to  the  Buckeye  Cotton  Oil  Com- 
pany. On  the  loth  day  of  November,  190C, 
the  gin  company  had  a  quantity  of  seed  In 
a  house  near  the  railroad  track,  and  Dr. 
Pearce  was  loading  the  seed  in  the  cars  pre- 
paratory to  shipping  them  to  the  Buckeye 
Cotton  Oil  Company  at  Little  Rock,  Ark. 
On  the  same  day  6.  W.  Neeley  and  M.  F. 
Massey  executed  a  bill  of  sale  of  these  seed 
to  the  Cotton  Plant  Oil  Mill  Company,  which 
is  as  follows:  "$1,117.62.  Tupelo,  Ark., 
Nov.  15,  1906.  Received,  of  the  Cotton  Plant 
Oil  Mill  Company  eleven  hundred  and  seven- 
teen 62/100  dollars,  as  an  advance  payment 
on  (100)  one  hundred  tons  of  cotton  seed 
now  in  seed  house  of  Tupelo  Gin  Company, 
and  being  loaded  In  (2)  two  I.  C.  Refrigera- 
tor Cars,  to  wit:  one  car  No.  54053  and  one 
car  No.  54853.  These  seed  to  be  shipped 
out  as  soon  as  said  cars  can  be  loaded  and 
sufficient  others  furnished  us  on  side  track 
at  said  gin,  and  to  be  billed  to  the  Cotton 
Plant  Oil  Mill  Company  at  Cotton  Plant, 
Ark.,  the  price  being  twelve  dollars  per  ton 
on  cars  at  Tupelo.  Farmers'  Union  Gin  Co. 
of  Tupelo,  by  G.  W.  Neeley,  President  M. 
F.  Massey."  G.  W.  Neeley,  J.  A.  Wilson,  M. 
F.  Massey,  and  T.  J.  Looney  were  present 
when  the  bill  o^sale  was  drawn  up  and  ap- 
proved of  its  execution.  The  cars  of  seed 
In  controversy  are  the  ones  mentioned  in 
the  bill  of  sale.  On  the  16th  day  of  Novem- 
ber, 1906,  after  the  cars  had  beoi  loaded. 
Massey  got  the  nnmbers  of  the  cars,  and 
went  to  the  agent  of  the  railroad  company 
for  a  bill  of  lading.  While  there  Dr.  Pearce 
came  up  and  forbade  the  agent  to  Issue  a 
bUl  of  lading  to  the  Cotton  Plant  Oil  Mill 
Company  and  demanded  one  for  the  Buck- 
eye Cotton  Oil  Company,  which  was  done. 
On  the  19th  day  of  November,  1906,  the  Cot- 
ton Plant  Oil  Mill  Company  instituted  a 
suit  in. replevin  against  G.  W.  Neeley  and 
others  for  the  possession  of  the  two  cars  of 
:  seed  and  also  the  seed  In  the  house.    The 
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seed  were  taken  charge  of  by  the  sheriff, 
and  afterwards  the  Buckeye  Cotton  Oil 
Company  Intervened,  claiming  to  own  the 
two  cars  of  seed,  and,  upon  giving  bond, 
was  allowed  to  retain  possession  pending 
the  litigation.  The  vakie  of  the  seed  was 
M15.03.  Dr.  Pearce,  for  the  intervener,  tes- 
tified that  on  the  16th  day  of  November, 
1006,  he  had  the  two  cars  set  on  the  side 
track  and  commenced  to  load  them;  that  he 
finished  loading  one  of  them  on  the  evening 
of  the  15th,  and  the  other  the  next  morning; 
that  he  got  a  blU  of  lading  on  the  16th  and 
sent  It  to  the  Buckeye  Cotton  Oil  Company. 
He  says  that  he  does  not  think  that  the  bill 
of  Bale  to  the  Cotton  Plant  Oil  Company 
bears  its  tme  date,  but  does  not  state  any 
fact  or  circumstance  upon  wbldi  his  belief 
Is  founded.  The  other  witnesses  testify 
that  the  bill  of  sale  bears  the  date  that  It 
was  executed,  and  that  the  consideration 
named  therein  was  a  balance  due  the  Cot- 
ton Plant  Oil  Mill  Company  by  the  Farmers' 
Union  Gin  Company  of  Tupelo.  There  was 
a  trial  before  a  Jury,  and  a  yerdict  for  the 
Intervener  for  the  two  cars  of  seed.  This 
statement  places  the  testimony  in  Its  most 
favorable  light  to  appellee.  We  do  not  think 
It  entitles  appellee  to  recover.  It  Is  conced- 
ed that  the  agreement  of  Pearce,  Neeley, 
Massey,  Looney,  Wilson,  and  Hnrst  con- 
stituted a  partnership.  A  part  of  their  busi- 
ness was  to  buy  and  sell  cotton  seed,  and 
this  made  it  a  trading  partnership.  George 
on  Partnership,  p.  91. 

It  is  earnestly  insisted  by  counsel  for  ap- 
pellee that  there  was  no  complete  contract 
by  virtue  of  the  bill  of  sale  of  November 
15,  1906,  because  by  the  terms  of  the  orig- 
inal agreement  Dr.  Pearce  had  exclusive 
authority  to  buy  and  sell  seed,  and  this  fact 
was  known  to  appellant.  The  record  in  this 
case  discloses  that  a  majority  of  the  part- 
ners became  dissatisfied  with  the  way  Dr. 
Pearce  was  conducting  the  selling  of  seed, 
and  that  in  good  faith  for  the  Interest  of  the 
partnership  they  directed  the  bill  of  sale  In 
question  to  be  executed.  This  they  had  a 
right  to  do.  Ordinarily  each  partner  is  the 
general  agent  for  the  firm  for  the  transac- 
tl<m  of  its  business  in  the  ordinary  way. 
In  this  case  the  otiier  partners  delegated 
tbis  power  to  Dr.  Pearce.  The  power  to 
grant  the  exclusive  agency  carries  with  it 
the  right  to  revoke  it  The  rights  of  Dr. 
Pearce  are  not  involved  in  tbis  suit;  and 
for  this  reason  the  authorities  relied  upon 
by  counsel  for  appellee  are  not  applicable  to 
the  Issue  raised  by  the  appeal.  There  was 
here  a  diversity  of  opinion  between  the 
partners  as  to  the  conduct  of  Its  affairs;  and 
a  majority  of  them,  acting  in  the  scope  of 
the  partnership  business,  directed  a  sale  of 
the  seed  in  controversy,  and  the  partners  to 
whom  this  authority  was  given  executed  a 
bill  of  sale  to  the  two  cars  of  seed  in  con- 


troversy. The  act  ot  the  majority  of  the 
partners  governs  in  such  cases.  George  on 
Partnership,  p.  158;  Story  on  Partnership, 
S  123;  30  Oyc.  p.  480,  and  cases  cited  in 
note  57. 

Again,  it  is  objected  that  the  bill  of  sale 
does  not  bear  its  true  date.  It  bears  the 
date  of  November  15,  1006.  All  the  witness- 
es except  Dr.  Pearce  say  that  was  the  date 
of  its  execution.  Dr.  Pearce  only  says  he 
does  not  think  so.  He  does  not  attempt  to 
give  its  date  or  to  detail  any  fact  or  circum- 
stance which  leads  him  to  believe  that  it 
was  not  executed  on  that  day.  This  was  not 
sufficient  to  Impeach  it.  From  the  conclu- 
sions we  have  reached,  it  necessarily  fol- 
lows that  it  was  a  completed  sale  to  appel- 
lant on  the  15th  Inst,  and  that,  as  the  bill 
of  lading  to  appellee  was  not  issued  until 
the  16th  inst,  the  Jury  was  not  warranted 
in  finding  for  appellee. 

Because  there  was  no  evidence  to  support 
the  verdict,  the  Judgment  will  be  reversed, 
and  the  cause  remanded. 


CARR  et  al.  v.  FAIR  et  al. 
(Supreme  Court  of  Arkansas.     Not.  15,  1909.) 

1.  Reixbence  (i  47*)— APFOiKTinNT  or  Mas- 

TEB. 

A  court  has  authority,  either  on  its  own 
motion  or  by  reqneat  of  the  parties,  to  appoint  a 
master,  and,  when  appoiuted  by  the  request  of 
the  parties,  he  is  known  as  a  consent  referee 
or  master,  but,  however  appointed,  the  mapter 
derives  authority  from  the  order  appointing  him. 
[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  §S  74,  76,  78;   Dec.  Dig.  i  41.*] 

2.  REinsENCE  (I  108*)- EiTKCT  OF  REPOar— 
SBTTiNa  Aside. 

When  a  master  is  appointed  by  consent  of 
parties,  his  findings  have  the  weight  of  a  verdict, 
and,  when  he  is  appointed  by  the  court  on  its 
own  motion,  his  report  upon  the  evidence  taken 
is  largely  advisory,  but  the  court's  discretion  in 
passing  on  the  report  must  be  exercised  under 
and  controlled  by  the  rules  of  law  and  the  evi- 
dence of  the  case,  and  it  cannot  arbitrarily  set 
aside  the  findings;  Kirby's  Dig.  {  6337,  pro- 
viding that  the  report  shall  stand  good  except 
such  parts  as  are  excepted  to  unless  it  shall 
appear  on  the  face  of  the  report  or  from  the  evi- 
dence in  the  case  that  it  is  erroneous,  and  the 
report  is  presumed  to  be  accnrate,  and,  if  the 
findings  and  report  are  based  on  conflicting  evi- 
dence, they  are  entitled  to  great  weight. 

[E!d.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §§  188-203;   Dec.  Dig.  S  103.»] 

3.  RErERENCK  (S  99*)— FiRDIRQS  OF  Masteb— 

RtruNGS  OF  Court. 

The  failure  of  a  court  to  give  to  the  find- 
ings of  a  master  the  weight  which  the  evidence 
shows  they  are  entitled  to  is  error. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  8  153 ;  Dec.  Dig.  i  99.*] 

4.  Appeal  and  Ebbob  (8  1009*)  —  Review — 
Finding  of  Court. 

The  finding  of  a  chancellor,  where  the  evi- 
dence is  conflicting,  is  not  conclusive  on  appeal, 
but,  if  it  is  against  the  decided  preponderance 
of  the  evidence,  It  will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3972,  3974;  Dec  Dig.  { 
1009.*] 
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6.  Evidence  (J  1*)— Judicial  Noticb—Con- 

TBOVERTED   QUESTIONS  OF  FACT. 

Controverted  questions  of  fact  must  be  es- 
tablished by  testimony,  and  judicial  notice  can- 
not be  taken  of  those  facts. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  i  1 ;  Dec  Dig.  {  1.*] 
6.  Evidence  (S  18»)— Judiciai,  Notice— Val- 
ues. 

Where  the  value  of  timber  taken  by  defend- 
ants is  a  controverted  question,  the  matter  can- 
not be  settled  by  the  judicial  notice  of  the  chan- 
cellor as  to  the  value  of  the  timber  taken. 

[Ed.  Note.— For  other  cases,  see  Evidencei 
Cent.  Dig.  !  22;   Dec.  Dig.  i  18.*] 

Appeal  from  Mississippi  Chancery  Court, 
Chlckasawba  District;  Edw.  D.  Rob«t8on, 
Chancellor. 

Action  by  J.  H.  Carr  and  others  against 
George  and  S.  S.  Fair.  A  report  by  a  mas- 
ter found  that  the  plaintiffs  were  entitled 
to  recover  a  stated  amount,  which  amount 
the  trial  court  reduced,  and  plaintiffs  appeal. 
Decree  reversed,  and  cause  remanded,  with 
directions  to  enter  a  decree  for  the  amount 
found  due  by  the  master. 

J.  T.  Coston,  for  appellants.  W.  J.  Driver 
and  Block  &  Klrscb,  for  appellees. 

FHAUENTHAL,  J.  The  appellants  Insti- 
tuted this  suit  against  the  appellees  In  the 
circuit  court  of  Mississippi  county  for  the 
recovery  of  the  value  of  the  timber  which 
they  alleged  the  appellees  had  wrongfully 
cut  and  removed  from  a  large  body  of  land 
In  that  county  owned  by  the  appellants.  The 
appellees  alleged  In  their  answer  that  they 
had  entered  Into  a  contract  with  the  mother 
of  appellants  for  the  purchase  of  the  timber, 
believing  that  she  bad  a  right  to  sell  same, 
and  had  made  payments  thereon  to  her. 
They  denied  that  they  had  cut  and  removed 
the  amount  of  timber  claimed  by  appellants ; 
and,  In  order  to  obtain  an  accounting  of  the 
amount  of  said  timber  and  the  right  to  have 
the  payments  so  made  by  them  credited  on 
the  value  thereof,  they  asked  that  the  cause 
be  transferred  to  the  chancery  court.  This 
was  done.  Thereupon  the  parties  entered 
Into  the  following  agreed  stipulation  of  facts ; 
"It  Is  agreed  and  stipulated  In  this  case  that 
the  defendants  cut  and  removed  from  the 
lands  of  the  plaintiffs  ash,  oak,  cypress,  elm, 
gum,  sycamore,  and  Cottonwood  timber  as 
follows:  Ash,  2,934  feet;  elm,  40,184  feet; 
cypress,  105,528  feet ;  sycamore,  222,007  feet ; 
gum,  1,070,725  feet;  oak,  477,343  feet;  Cot- 
tonwood, 3,409,412  feet.  It  Is  further  agreed 
and  stipulated  that  said  timber  was  cut  by 
the  defendants  and  removed  from  said  land 
each  In  equal  quantities  each  year  for  the 
years  1808,  1899,  1900,  1901,  1902,  and  1903. 
Said  land  was  Inherited  by  the  plaintiffs 
from  their  father,  J.  J.  Carr,  who  died  in- 
testate In  the  year  1897,  and  in  the  year 
1898  Susie  Carr,  the  mother  of  the  plaintiffs, 
entered  Into  a  oontract  with  the  defendants, 
in  which  she  attempted  to  authorize  the  de- 


fendants to  cut  and  remove  said  timber 
from  said  land  without  any  order  of  the 
probate  court  therefor;  that  afterwards  the 
defendants  paid  the  administrator  of  her 
estate  and  the  estate  of  J.  J.  Carr  tiie  con- 
tract price  agreed  on  by  her  for  said  timber 
as  follows :  Elm  and  sycamore  25  cents  per 
1,000  feet;  cypress,  gum,  and  cotton  wood 
50  cents  per  1,000  feet;  ash  and  oak  $1  per 
1,000  feet  And  It  is  expressly  agreed  that 
said  sums  may  I)e  deducted  from  the  actual 
value  of  said  timber."  Thereafter  the  chan- 
cery court,  In  order  to  determine  the  value 
of  the  timber  and  amount  of  the  payments 
made  thereon,  appointed  a  special  master  to 
whom  the  matter  was  referred  for  the  pur- 
pose of  taking  proof  and  stating  the  account 
between  the  parties.  The  master  took  the 
testimony  of  nine  witnesses  by  depositions 
which  were  filed  with  bis  report.  In  bis  re- 
port he  gave  an  abstract  of  the  testimony 
of  these  witnesses ;  the  Interest  of  each  in 
the  litigation;  the  qualification  of  each  of 
them  to  testify  as  experts  on  the  subject 
of  the  market  value  of  the  tlmlier.  He  gave 
In  detail  the  market  values  placed  by  each 
witness  on  the  various  kinds  of  timber  for 
each  of  the  years  during  which  the  same 
was  cut,  and  the  values  thereof  as  deter- 
mined by  him  from  this  testimony.  He 
made  out  a  detailed  statement  showing  the 
value  of  each  kind  of  timber  cut  during 
each  of  the  above  years  and  the  amount  of 
each  payment  made  thereon,  together  with 
Interest  calculated  on  the  same  to  the  date 
of  his  report  He  found  that  after  allowing 
all  payments  so  made,  there  was  due  to  ap- 
pellants the  sum  of  $9,088.38.  The  appellees 
filed  exceptions  to  the  report  on  the  ground 
that  the  master  erred  In  charging  "the  ap- 
pellees with  the  various  values  of  the  timber 
as  found  by  him  for  the  various  years."  The 
court  thereupon  heard  and  passed  upon  the 
report  of  the  master  upon  the  depositions 
that  had  been  taken  and  filed  with  his  re- 
port and  the  report  Itself.  The  court  there- 
upon made  the  following  findings  and  order 
upon  said  report  and  entered  its  decree  In  ac- 
cordance therewith:  "The  court  further 
finds  that  the  finding  of  the  master  as  to 
the  value  of  the  timber  cut  is  without  evi- 
dence to  support  it  and  the  first  second, 
third,  fourth,  fifth,  and  sixth  exceptions  to 
the  master's  report  are  therefore  sustained, 
and  the  master's  findings  as  to  value  set 
aside.  The  court  finds,  however,  upon  con- 
sideration of  said  report,  that  the  plaintiffs 
are  entitled  to  recover  from  the  defendants 
principal  and  Interest  at  this  date  $6,210.40," 
etc. 

From  the  decree  thus  setting  aside  the 
findings  of  the  master  and  entering  a  Judg- 
ment In  favor  of  appellants  for  only  the 
above  amount  and  not  for  the  amount  found 
by  the  master,  the  appellants  present  this  ap- 
peal.    The  questions  presented  by  this  np- 
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peal  Involre  the  freight  that  sbonld  be  given 
to  the  findings  of  fact  by  a  master  hi  chan- 
cery, and  to  the  findings  of  the  chancellor 
relative  thereto.  In  order  to  assist  it  In  the 
proceedings  pending  before  it — ^as  for  ex- 
ample to  take  testimony,  to  make  findings  of 
facts,  or  to  state  accounts,  etc. — the  court 
has  the  power  within  its  sound  discretion 
to  appoint  a  master.  When  such  master  Is 
appointed  at  the  request  and  with  the  con- 
sent of  the  parties,  and  wl'Ji  their  consent 
that  he  shall  determine  certain  matters  that 
shall  be  referred  to  him,  he  Is  known  as  a 
consent  referee  or  master;  and  his  findings 
have  the  weight  of  the  verdict  of  a  Jury.  A 
master  may  and  is  usually  appointed  by  or- 
der of  the  court  of  its  own  motion.  In  ei- 
ther event,  the  master  derives  his  authority 
from  the  order  thus  appointing  him.  When 
he  Is  appointed  by  order  of  the  court  of  its 
own  motion,  the  report  which  he  presents 
upon  the  evidence  taken  Is  to  a  great  extent 
advisory,  and  the  court  may  accept  such  re- 
port and  approve  It  or  disregard  it  either 
in  whole  or  in  part  according  to  Its  own 
Judgment  as  to  the  weight  of  the  evidence. 
Its  discretion  In  passing  on  such  report 
should  be  exercised  under  and  controlled  by 
the  rules  of  law,  and  the  evidence  In  the 
case.  The  court  cannot  arbitrarily  set  aside 
the  findings  of  such  report.  Klrby's  Dig.  § 
6337,  provides:  "The  report  shall  stand 
good,  except  such  parts  as  are  excepted  to, 
unless  it  shall  appear  on  the  face  of  the 
report  or  from  the  evidence  in  the  cause 
that  it  is  erroneous."  It  is  generally  held 
that  the  report  of  a  master  is  presumptive- 
ly correct ;  and  there  Is  a  strong  presumption 
of  the  correctness  of  the  findings  of  fact 
of  the  master,  and,  where  there  is  con- 
flicting evidence  upon  questions  of  fact,  Ae 
findings  will  rarely  be  disturbed.  In  speak- 
ing of  the  weight  that  should  be  accorded 
to  the  report  of  a  master,  the  Supreme  Court 
of  the  United  States  In  the  case  of  Tilghman 
V.  Proctor,  125  D.  S.  136,  8  Sup.  Ct.  894,  31 
L.  Ed.  664,  says:  "In  dealing  with  these 
exceptions  the  conclusions  of  the  master  de- 
pending upon  tl)e  weighing  of  conflicting  tes- 
timony have  every  reasonable  presumption 
In  their  favor,  and  are  not  to  be  set  aside 
or  modified  unless  there  clearly  appears  to 
have  been  error  or  mistake  on  his  part" 
The  findings  of  the  master  appointed  by  the 
court  of  Its  own  motion  should  not  be  light- 
ly disregarded  by  the  court  They  should 
be  highly  persuasive;  and,  when  the  find- 
ings are  based  upon  conflicting  evidence,  they 
should  be  accorded  the  great  weight  to  which 
they  are  entitled.  And,  if  the  court  does 
not  give  to  the  findings  of  such  master  that 
weight  which  the  evidence  shows  they  are 
entitled  to,  its  action  will  be  reversed  upon 
appeal.  17  Ency.  Plead.  &  Prac.  1056;  16 
Cyc.  453. 

In  this  case  the  master  was  appointed  by 
tbe  Older  of  the  court,  and  his  findings  were 
subject  to  the  review  of  the  court     The 


court  bad  ^e  power,  and  it  was  its  duty,  to 
pass  its  own  judgment  upon  the  findings  In 
the  light  of  the  evidence  adduced.  These  find- 
ings related  to  disputed  questions  of  fact, 
and  were  based  ui>on  conflicting  evidence.' 
The  findings  of  tbe  master  should  not  have 
been  disturbed  by  the  chancellor  unless  they, 
were  clearly  against  tbe  preponderance  of 
the  evidence.  At  the  hearing  of  tbe  excep- 
tions to  the  report  of  the  master  there  was 
no  additional  evidence  taken,  but  the  court 
passed  upon  the  matter  upon  the  evidence 
presented  by  the  depositions  which  were  tak- 
en before  the  maeter  and  which  are  ail  be- 
fore this  court  It  has  been  uniformly  held 
by  this  court  that  "the  finding  of  the  chan- 
cellor concerning  a  disputed  question  of  fact, 
where  the  evidence  is  conflicting,  is  not 
conclusive  upon  appeal";  but  that,  if  It  is 
against  the  decided  preponderance  of  the 
evidence,  it  will  be  set  aside.  Chapman  v. 
Liggett,  41  Ark.  292;  Gist  v.  Barrow,  42 
Ark.  521 ;  Nolen  v.  Harden,  43  Ark.  307,  51 
Am.  Rep.  668;  Kelly  v.  Carter,  55  Ark.  112, 
17  S.  W.  706;  Goerke  v.  Rodgers,  75  Ark.  72, 
86  S.  W.  837;  George  v.  Norwood,  77  Ark. 
216,  91  S.  W.  657,  113  Am.  St.  Rep.  143. 

In  the  case  at  bar  the  question  of  fact 
to  be  determined  was  the  value  of  the  tim- 
ber during  the  several  years  above  named.' 
This  was  a  disputed  matter,  and  there  was 
conflicting  evidence  taken  relative  thereto. 
Upon  this  question  the  depositions  of  nine 
witnesses  were  taken.  Five  of  these  wit- 
nesses were  experts  upon  tbe  subject  of  the 
market  value  of  these  various  kinds  of  tim- 
ber during  the  above  years  in  the  locality  of 
this  land.  They  had  been  engaged  in  the 
said  mill  and  timber  business  for  a  great 
number  of  years,  and  they  had  actually 
bought  and  sold  this  character  of  timber  dur- 
ing those  years,  and  were  familiar  with 
the  market  value  of  such  tlhaber  in  that 
locality.  They  were  men  of  intelligence  and 
good  business  ability,  and  wholly  disinterest- 
ed In  this  case.  They  went  Into  details  In 
their  evidence,  and  showed  a  great  familiari- 
ty with  actual  prices  paid  for  this  character 
of  timber  Involved  In  this  case  during  the 
above  years  as  well  as  Ito  market  value. 
They  showed  such  an  intelligence,  experi- 
ence, and  actual  knowledge  of  these  values 
that  their  testimony  should  carry  great 
weight  The  average  of  the  values  of  the 
timber  for  the  various  years  under  the  evi- 
dence of  these  flve  witnesses  Is  greater  than 
that  found  by  the  master ;  and  in  some  in- 
stances is  greater  to  a  considerable  extent. 
Of  the  other  four  witnesses  whose  deposi- 
tions were  taken  two  were  the  appellees,  and' 
one  was  according  to  his  own  testimony  a 
close  friend  of  the  appellees.  But  none  of 
these  four  witnesses  give  any  clear  state- 
ment of  the  market  value  of  the  timber  dur- 
ing these  years.  Their  testimony  Is  large- 
ly composed  of  statements  of  what  they 
paid  for  large  bodies  of  land  on  which  tim- 
ber was  standing,  or  at  what  prices  such 
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lands  were  purchased  by  others.  .  They  give 
no  values  at  all  during  several  of  the  years, 
but  only  state  generally  that  the  prices  of 
the  timber  advanced  or  declined  during  such 
years.  Their  testimony  Is  not  satisfactory; 
and,  after  careful  examination  of  their  evi- 
dence, Tve  are  of  the  opinion  that  it  is  not 
clear  or  convincing.  We  have  carefully  ex- 
amined the  testimony  of  all  the  witnesses 
in  this  case,  and  we  are  of  the  opinion  that 
the  findings  of  the  master  are  sustained  by 
that  testimony,  and  that  the  findings  of  the 
chancellor  are  against  the  decided  preponder- 
ance of  the  testimony  in  the  case. 

Counsel  for  appellees  say  in  their  brief 
that  the  approximate  value  of  timber  through- 
out the  chancery  district  In  which  the  chan- 
cellor who  decided  this  case  presides  is  a 
matter  of  common  knowledge,  and  that  the 
chancellor  should  be  persumed  to  have  that 
Information.  But  this  Is  a  cause  pending  In 
a  court,  and  the  controverted  questions  of 
fact  must  be  established  by  the  testimony 
of  witnesses  duly  sworn,  and  Judicial  knowl- 
edge cannot  be  taken  of  those  facts.  As  is 
said  In  the  case  of  Pierce  v.  Scott,  37  Ark. 
308:  "Values  of  work  and  of  material 
should  be  proved  as  other  facts,  and  not 
collected  by  the  master  from  bis  own  ex- 
perience, ♦  •  •  or  from  consultation  with 
others.  This  would  be  dangerous  in  the  first 
Instance,  and  preclude  a  party  Injured  from 
the  proper  mode  of  correction.  •  •  •  He 
must  act  upon  some  proof,  the  best  under 
the  circumstances  that  can  be  adduced." 
And  this  applies  equally  to  the  chancellor. 
His  findings  can  only  be  based  upon,  and 
must  be  based  upon,  the  evidence  actually 
adduced  In  the  case.  In  our  opinion  the 
findings  of  the  chancellor  are  against  the 
weight  of  the  evidence  in  this  case;  and  Its 
preponderance  sustains  the  findings  of  the 
master. 

The  decree  of  the  chancery  court  herein  is 
reversed,  and  this  cause  is  remanded,  with 
directions  to  enter  a  decree  in  favor  of  the 
appellants  for  the  amount  found  due  by  the 
master,  and  in  accordance  with  this  opinion. 


NATIiOB  V.  McNAIR. 
(Supreme  Court  of  Arkansas.     Nov.  15,  1909.) 

1.  Courts  (J  124*)  —  Jurisdiction  —  Circuit 
Court— Actions  Involving  Liens. 

Where  the  issae  was  involved  whether  the 
amount  paid  by  plaintiff  was  a  lien  on  a  lot 
when  it  was  conveyed  to  him  by  defendant,  the 
circuit  court  had  jurisdiction  of  the  case,  though 
the  amount  involved  was  less  than  $100. 

[Ed.  Note.— For  other  cases,  see  Coarta,  Cent 
Dig.  S  384;   Dec.  Dig.  i  1!M.«] 

2.  Appeai,  and  Error  (|  302*)— Motion— Suf- 
ficiency. 

A  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence, 
raised  the  question  whether  the  verdict  was 
sustained  by  sufficient  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  18  1744-1752 ;   Dec.  Dig.  S  302.*] 


3.  Covenants  (i  ^'j— Against  Locnb— Scope. 
Defendant,  who  sold  land  agreeing  to  con- 
vey on  payment  of  purchase-money  notes  and 
to  covenant  against  incumbrances,  by  so  con- 
veying to  a  remote  assignee  of  the  contract,  did 
not  covenant  against  liens  created  by  interme- 
diate parties  interested ;  his  covenant  being  lim- 
ited to  the  title  which  he  agreed  to  convey. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  S  43 ;   Dec  Dig.  S  42.»] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty, Second  Division;  J.  W.  Blackwood,  Special 
Judge. 

Action  by  J.  M.  UcNair  against  J.  O.  Nay- 
lor.  From  a  Judgment  for  plaintiff  upon  di- 
rected verdict,  defendant  appeals.  Beversed, 
and  action  dismissed. 

Carmlchael,  Brooks  &  Powers,  for  appel- 
lant  Wiley  &  Clayton,  for  appellee. 


BATTLE,  J.  On  the  15th  day  of  Septem- 
ber, 1903,  J.  C.  Naylor,  being  the  owner  of  a 
certain  town  lot  In  the  dty  of  Little  Rock, 
in  this  state,  sold  the  same  to  H.  S.  Kissin- 
ger for  $1,250,  of  which  Kissinger  paid  $50, 
and  for  the  remainder  thereof  executed  9C 
notes,  each  for  the  sum  of  $12.50  and  8  per 
cent  per  annum  interest  from  date  until 
paid,  each  dated  September  15,  1903,  one  pay- 
able on  the  19th  day  of  September,  1903,  and 
one  payable  on  the  15tb  day  of  each  month 
thereafter  until  paid  In  full.  When  these 
notes  shall  be  paid,  Naylor  covenanted  with 
Kissinger  to  convey  to  him  the  lot  by  a  good 
and  sufllclent  deed,  with  usual  covenants  of 
warranty;  the  said  agreement  being  evi- 
denced by  his  bond  for  title. 

On  the  5th  day  of  September,  1904,  Kis- 
singer bargained  and  sold  the  lot  to  Mrs. 
K.  M.  Crisman  for  $1,400,  of  which  Mrs.  Cris- 
man  paid  $100.33,  and  executed  sis  notes, 
each  for  the  sum  of  $30  and  8  per  cent,  per 
annum  Interest  from  date,  and  assumed  the 
payment  of  the  notes  executed  by  iClssinger 
to  Naylor,  which  remained  unpaid,  and  when 
all  the  said  notes  are  paid  Kissinger  cove- 
nanted with  Mrs.  Crisman  to  convey  to  her 
the  lot,  by  a  good  and  sufficient  deed,  contain- 
ing the  usual  covenants  of  warranty.  This 
agreement  was  evidenced  by  a  bond  for  title. 
Mrs.  Crisman  sold  her  Interest  In  the  lot  to 
J.  M.  McNair,  and  he  agreed  to  pay,  and  did 
pay,  the  notes  executed  by  Kissinger  to  Nay- 
lor, remaining  unpaid,  and  on  the  30th  day  of 
January,  1907,  Naylor  and  wife  conveyed  the 
lot  by  deed  to  McNair  and  covenanted  there- 
in with  McNair  to  warrant  and  defend  the 
title  to  the  lot  against  all  <dalms  whatever 
and  that  it  is  free  from  all  Hens  and  Incum- 
brances. 

The  six  notes  executed  by  Crisman  to  Kis- 
singer for  the  lot  were  paid,  except  the  last 
one,  which  was'  transferred  for  value,  before 
maturity,  on  or  about  the  27th  day  of  Sep- 
tember, 1904,  to  Maggie  E.  Green.  It  Is  as 
follows: 
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"J30.00.        Little  Rock,  Ark.  Sept.  5,  1904. 

"Eighteen  montliB  after  date  I  promise  to 
pay  to  the  order  of  H.  S.  Kissinger,  thirty 
dollars,  at  Little  Rock,  Ark.,  for  value  re- 
ceived, vlth  Interest  from  date  until  maturity 
at  the  rate  of  8  per  cent  per  annum,  and 
thereafter  until  paid,  at  10  t>er  cent,  per 
annum,  payable  annually.  This  note  is  one 
of  six  (6)  given  under  my  agreement  of  even 
date  to  purchase  the  following  property  in 
G.  &  P.  JohnsiHi's  addition  to  the  city  of  Lit- 
tle Rock,  Ark.:  Lot  eight  (S),  block  four  (4). 
"[Signed]  Mrs.  K.  M.  Crisman." 

Indorsements  on  back  as  follows: 

"Endorsed  over  to  Maggie  E.  Green,  for 
value  received,  September  27,  1904. 

"[Signed]  H.  S.  Kissinger." 

"The  time  for  payment  of  this  note  Is  ex- 
tended to  May  20,  1906.  FUed  October  17, 
1907. 

"[Signed]  P.  A.  Garrett,  Clerk." 

On  or  about  the  4th  day  of  November,  1907, 
Maggie  E.  Green  commenced  a  suit  against 
Mrs.  K.  M.  Crisman  and  J.  M.  McNair,  in  the 
Pulaski  chancery  court,  to  foreclose  an  al- 
leged vendor's  lien,  alleging  in  her  complaint, 
substantially,  all  the  foregoing  facts,  and,  by 
virtue  thereof,  claiming  a  lien  on  the  lot  for 
the  payment  of  the  note,  and  asked  that  the 
lot  be  sold  to  pay  the  lien.  McNair  failed  to 
answer,  and  a  decree  pro  confesso  was  ren- 
dered, and  a  commissioner  was  appointed 
and  directed  to  sell  the  lot 

McNaIr,  having  paid  and  satisfled  the  de- 
cree recovered  by  Mrs.  Green,  brought  an  ac- 
tion in  the  Pulaski  circuit  court  against  Nay- 
lor  on  his  covenant  against  Hens  and  incum- 
brances, contained  In  his  deed  for  the  lot  to 
McNair,  to  recover  $49.20,  the  amount  paid 
by  him  to  satisfy  the  decree,  and  for  $5  paid 
counsel  for  services  In  and  about  the  suit  in- 
stituted by  Green,  making  in  all  $54.20. 

Naylor  demurred  to  the  complaint  in  the 
last  action,  because  the  court  had  no  Juris- 
diction, which  demurrer  the  court  overruled, 
and  Naylor  thereupon  answered,  and  alleged 
that  the  lot  was  free  from  all  liens  and  in- 
cumbrances at  the  time  he  conveyed  It  to 
McNair. 

Plaintiff,  McNair,  alleged  in  his  complaint 
that  be  notified  the  defendant,  Naylor,  in 
writing,  of  the  pendency  of  the  suit  institut- 
ed in  the  Pulaski  chancery  court  by  Green 
against  Crisman  and  McNair,  and  called  upon 
him  to  defend  the  same,  ahd  notified  him  that 
be  would  rely  upon  his  covenant  and  warran- 
ty, and  that  he  wholly  failed  to  defend 
against  the  suit  The  defendant  failed  to 
deny  these  allegations  in  his  answer. 

All  the  foregoing  facts  were  proved  in  the 
trial  In  this  action.  McNair  testified,  in  his 
own  behalf.  In  part,  as  follows:  "That  be 
bad  a  written  contract  from  Mrs.  Crisman, 
but  that  he  had  misplaced  it  That  he  told 
the  defendant  about  it,  and  the  defendant 
told  him  that  he  held  the  notes,  and  would 
make  a  deed  when  they  were  all  paid. 
•    •    •    That  he  got  a  notice  from  Mr.  Wi- 


ley that  they  were  going  to  sue  on  the  note, 
or  had  already  sued  on  it  That  he  then 
went  to  eee  the  defendant  and  told  the  de- 
fendant that  it  might  be  best  to  settle  it  up, 
as  it  might  cause  some  trouble,  and  defend- 
ant said:  'No,  that  will  not  hurt  us.  There 
is  no  lien  on  the  place.  Nobody  but  me  holds 
any  papers  on  that  place,  and  whenever  you 
pay  up  the  rest  of  the  notes  I  will  make  you 
a  warranty  deed  to  the  place,  and  it  will  then 
devolve  on  me  to  defend  the  place.' " 

After  the  close  of  the  evidence,  the  court 
Instructed  the  Jury  to  return  a  verdict  in 
favor  of  the  plaintiff  for  $49.20,  which  they 
did.  The  defendant  moved  for  a  new  trial 
because  the  verdict  Is  contrary  to  the  evi- 
dence. The  court  overruled  the  motion  for 
a  new  trial,  and  defendant  excepted.  Judg- 
ment was  rendered  according  to  the  verdict 
and  the  defendant  appealed. 

The  circuit  court  had  Jurisdiction  to  hear 
and  determine  this  cause,  notwithstanding 
the  amount  involved  Is  less  than  $100.  The 
Issues  in  the  case  involve  the  determination 
of  the  question  whether  or  not  the  amount 
paid  by  McNair  was  a  Hen  on  the  lot  when 
Naylor  conveyed  it  to  McNair,  and  for  that 
reason  the  circuit  court  had  Jurisdiction. 
Sanders  v.  Brown,  65  Ark.  498,  47  &.  W.  401. 

The  motion  for  a  new  trial  was  sufficient 
to  raise  the  question  as  to  whether  the  ver- 
dict was  sustained  by  sufficient  evidence. 
White  v.  Beal  &  Fletcher  Grocer  Co.,  65  Ark. 
278,  45  S.  W.  1060. 

When  Naylor  executed  a  deed  to  McNair, 
he  thereby  conveyed  all  his  right  title,  claim, 
and  interest  in  and  to  the  lot  that  he  had 
when  he  bargained  and  sold  it  to  Kissinger. 
His  covenants  bound  him  only  to  warrant' 
and  defend  such  interest  and  estate  as  he 
undertook  to  convey,  and  no  other,  against 
all  liens  and  Incumbrances.  He  did  not  cove- 
nant against  Hens  thereon  created  by  subse- 
quent purchasers.  His  title  was  paramount 
to  aU  the  Hens  created  by  such  purchasers. 
He  Is  not  affected  by  any  notice  to  defend 
against  such  liens,  because  he  did  not  cove- 
nant against  them.  The  record  in  Green  v. 
Crisman  and  McNair,  instituted  in  the  Pulas- 
ki chancery  court  (the  complaint  on  file), 
showed  that  the  plaintiff  In  that  suit  war 
seeking  to  enforce  a  Hen  for  a  note  given  li>. 
part  for  the  purchase  money  of  a  sale  of  th<! 
lot  made  by  the  vendee,  Kissinger,  of  Nay 
lor,  to  Crisman,  after  Naylor  sold  to  him. 
The  record  itself  gave  notice  to  Naylor  that 
he  had  not  covenanted  against  such  lien,  and 
that  he  was  not  bound  to  defend  against  it 
Rawle  on  Covenants  for  Title  (6th  Ed.)  {! 
121,  122.  The  decree  in  the  suit  instituted 
by  Green  was  pro  confesso  and  rests  entirely 
upon  the  complaint,  which  shows  the  facts  be- 
fore stated. 

Appellee  attaches  importance  to  the  testi- 
mony of  McNair,  in  which  he  stated  that 
Naylor  said  to  him  that  he  held  all  "the 
notes  and  would  make  a  deed  when  they 
were  all  paid,"  and  that  the  suit  Instituted 
by  Green  "will  not  hurt  us.    There  is  no  Uen 
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on  the  place.  Nobody  but  me  holds  any  pa- 
pers on  that  place,  and  whenever  you  pay  the 
rest  of  the  notes  I  will  make  you  a  warranty 
deed  to  the  place,  and  It  will  then"  devolve 
on  me  to  defend  the  place."  He  evidently  re- 
ferred to  the  notes  executed  to  him  by  Kis- 
singer, and  designates  them  as  the  notes 'held 
by  him,  and  meant  to  say  the  note  sued  on 
by  Mrs.  Green  could  not  affect  any  title  be 
might  convey  as  "he  holds  all  the  papers  on 
the  place."  That  was  substantially  true.  He 
did  hold  all  that  could  affect  the  title  he  sub- 
sequently conveyed  to  McNalr. 

The  verdict  of  the  Jury  was  against  the 
undisputed  facts  in  the  case  and  unsupport- 
ed by  the  evidence. 

Judgment  reversed,  and  action  dismissed. 


AMERICAN  JOBBING  ASS'N  v.  WESSON. 
(Supreme  Court  of  Arkansas.     Nov.  15,  190&.) 

1.  Sales  (§8  161,  181*) — Contbact— Execut- 
ed Contract. 

Delivery  of  goods  to  a  responsible  carrier 
for  transportation  consigned  to  the  buyer  would 
be  a  delivery  of  the  goods  to  the  buyer,  but, 
where  it  does  not  appear  that  goods  shipped 
were  not  consigned  to  shipper's  order,  nor  that 
the  buyer  received  the  goioias  from  the  carrier, 
an  executed  contract  is  not  shown. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Vie.  SI  377-380,  486 ;   Dec.  Dig.  ff  161,  181.*] 

2.  Sales  (8  347*)  —  Executobt   Contbact  — 

DiSCHABOE. 

If  a  contract  for  sale  of  goods  and  a  credit 
tor  part  of  the  price  for  gooas  exchanged,  was 
executory,  the  seller's  refusal  to  give  the  credit 
upon  the  ground  that  the  exchanged  goods  were 
worthless  would  amount  to  a  refusal  to  abide 
by  the  contract,  and  relieve  the  buyer  from  ob- 
ligation thereunder. 

[E^.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  8  347.*] 

Appeal  from  Circuit  Court,  Mississippi 
County,  Osceola  District;  Frank  Smith, 
Judge. 

Action  by  the  American  Jobbing  Associa- 
tion against  Mrs.  E.  V.  Wesson.  Judgment 
of  dismissal,  and  plaintiff  appeals.    Affirmed. 

J.  T.  Coston,  for  appellant 

HART,  J.  This  salt  was  Instituted  by 
the  American  Jobbing  Association  against 
Mrs.  E.  V.  Wesson,  doing  business  under  the 
name  of  the  Evadale  Grocery  Company,  to 
recover  the  sum  of  $115.92,  alleged  to  be  due 
on  a  contract  for  the  sale  of  Jewelry.  The 
court  sitting  as  a  jury  made  the  following 
finding  of  fact:  "In  this  case  the  court  finds 
the  fact  to  be  that  the  plaintiff  faUed  to 
comply  with  the  terms  and  conditions  of  con- 
tract and  sale  upon  which  it  sued,  ana  that  the 
defendant,  by  reason  of  such  breach  upon  the 
part  of  plaintiff,  was  released  from  liability 
thereunder."  Accordingly  Judgment  was  ren- 
dered by  the  court  dismissing  the  action. 
The  plaintiff  has  appealed  to  this  court. 

The  abstract  of  plaintiff  shows  the  facts 
to  be  as  follows:  Plaintiff  entered  Into  a 
written  contract  to  sell  defendant  certain 
Jewelry.    It  was  claimed  by  defendant  that 


the  agent  of  the  plaintiff  who  made  the  sale 
agreed  that  plaintiff  would  take  certain  old 
jewelry  of  defendant's  and  credit  her  account 
with  the  sum  of  $99.22.  After  exchanging 
a  few  letters,  plaintiff  on  February  2,  1906, 
wrote  defendant  agreeing  to  accept  the  old 
jewelry  according  to  her  contention.  Upon 
receipt  of  thW  letter,  defendant  wrote  the 
plaintiff  February  16,  1906,  as  follows: 
"Since  you  agreed  to  abide  by  the  arrange- 
ment made  here  by  your  Mr.  Hargis,  we  will 
take  the  case  and  Jewelry  out  of  the  office 
and  open  up  the  first  of  March."  February 
19,  1906,  defendant  wrote  plaintiff  as  fol- 
lows: "We  ship  today  the  jewelry  taken  up 
by  your  Mr.  Hargis.  Give  us  credit  for 
$99.22.  We  will  now  take  the  goods  out  of 
the  office."  February  22, 1906,  plaintiff  wrote 
defendant  as  follows:  "We  are  in  receipt 
of  your  esteemed  favor  of  the  19th,  and  beg 
to  state  that  we  will  accept  the  goods  you 
have  returned  to  us.  We  have  already  giv- 
en your  account  credit  for  $99.^2,  which 
leaves  a  balance  of  $116.37."  On  the  12th 
day  of  March,  1906,  plaintiff  wrote  defendant 
that  the  old  jewelry  had  been  received,  ex- 
amined, and  found  worthless,  that  the  same 
had  been  returned  to  defendant,  and  said: 
"We  supposed  that  you  were  acting  In  good 
faith  with  us  when  you  made  your  claim 
as  to  an  alleged  agreement  with  Mr.  Hargis, 
and  when  you  made  your  statement  as  to  the 
amount  of  goods  to  be  sent  to  us  for  credit 
on  account  under  this  alleged  agreement 
but  you  know  yourself  that  the  goods  you 
shipped  to  us  did  not  at  the  original  invoice 
price  begin  to  figure  up  to  the  amount  of 
credit  that  you  Insisted  upon."  The  defend- 
ant then  repudiated  the  whole  contract 

The  theory  upon  which  plaintiff  seeks  to 
recover  Is  that  the  contract  was  executed  be- 
fore the  letter  of  March  12,  1906,  was  writ- 
ten; but  this  contention  Is  not  borne  out 
by  plaintiff's  abstract  of  the  record.  It  Is 
not  shown  that  the  jewelry  was  ever  deliver- 
ed to  defendant  In  her  letter  of  February 
19th  defendant  states  that  she  would  take 
the  goods  out  of  the  office,  but  It  does  not 
appear  that  she  did  so.  It  is  true  tlut  a 
delivery  to  a  responsible  carrier  for  trans- 
portation consigned  to  tbfi  defendant  would 
have  been  a  delivery  to  her.  Gottlieb  v.  Rln- 
aldo,  78  Ark.  123,  93  S.  W.  750,  6  L.  R.  A. 
(N.  S.)  273.  But  from  aught  that  appears 
from  the  abstract  of  the  record  the  goods 
may  have  been  consigned  to  shipper's  order. 
In  which  event  there  was  no  delivery,  and 
the  contract  would  be  executory.  It  is  well 
settled  that  an  executory  contract  may  be 
discharged  by  one  party  renouncing  his  lia- 
bilities under  it  Plaintiff's  letter  of  March 
12th  amounted  to  a  refusal  to  abide  by  Its 
contract  as  made,  and  so  relieved  the  de- 
fendant from  the  obligation  on  her  part 
Cochran  v.  Chetopa  Mill  &  Elevator  Co.,  8S 
Ark.  343,  114  S.  W.  711. 

The  judgment  is  therefore  affirmed. 
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STATE  V.  CLARK. 
(Supreme  Court  of  Missouri.  Division  No.  2. 

Nov.  23, 1909.) 
Labcsnt  (§  32*)— Sufficiency  of  Infobma- 

TION — OWTNKKSniP  OI-  PROPBBTT. 

An  information  charging  accused  "certain 
property,  tlie  goods  and  cbattels  of  tlie  C^ 
Ky.  Co.,  then  end  there  being,  feloniously 
did  steal,"  etc.,  is  insufficient  to  charge  lar- 
ceny, as  failing  to  allege  that  the  stated  owner 
was  a  corporation  or  a  partnership,  and,  if  a 
partnership,  the  members  thereof;  the  question 
of  the  ownership  of  the  property  being  an  es- 
sential element  of  the  oSense,  and  the  defect  not 
being  curable  by  proof. 

[EJd.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  S4,  86;  Dec.  Dig.  i  32 ;»  Indict- 
ment and  Information,  Cent.  Dig.  ii  277,  281, 

Appeal  from  Circuit  Court,  Livingston 
County ;  Francis  H.  Trimble,  Judge. 

William  Clark  was  convicted  of  larceny, 
and  he  appeals.    Reversed  and  remanded. 

Scott  J.  Miller  and  Fred  S.  Hudson,  for 
appellant  E.  W.  Major,  Atty.  Gen.,  and 
John  M.  Dawson,  Asst  Atty.  Gen.,  for  the 
State. 


BURGESS,  J.  Upon  a  criminal  charge 
hereinafter  set  out  by  a  count  of  the  Informa- 
tion to  be  quoted,  the  defendant  was  found 
guilty,  and  his  punishment  fixed  at  two  years 
In  the  penitentiary.  Going  to  the  statement 
and  brief  for  the  state,  it  appears  that  the 
prosecuting  attorney  of  Livingston  county 
filed  an  Information  against  the  defendant, 
charging  in  the  first  count  as  follows:  "Comes 
now  John  H.  Taylor,  prosecuting  attorney 
within  and  for  Livingston  county,  Missouri, 
and  Informs  the  court,  on  his  oath  of  office, 
on  his  own  knowledge.  Information,  and  be- 
lief, that  Wallace  Roland  and  Wm.  Clark, 
on  or  about  the  27th  day  of  November,  1906, 
at  Livingston  county,  Missoari,  twents^-four 
pairs  of  shoes,  of  the  value  of  fifty-six  dol- 
lars and  forty  cents,  of  the  goods  and  chat- 
tels of  the  Chicago,  Burlington  &  Quincy 
Railway  Company,  then  and  there  being,  fe- 
loniously did  steal,  take,  and  carry  away, 
against  the  peace  and  dignity  of  the  state." 
The  second  count  was  not  submitted  by  the 
trial  court  to  the  jury,  and  further  mention 
thereof  Is  not  necessary.  To  this  Informa- 
tion a  proper  motion  to  quash  was  filed,  rais- 
ing the  question  hereinafter  to  be  discussed. 
This  motion  was  overruled,  and  the  defend- 
ant forced  to  trial,  with  the  result  aforesaid. 
Motions  for  new  trial  and  In  arrest  of  Judg- 
ment were  likewise  filed  and  overruled.  From 
the  Judgment  of  conviction  the  defendant 
has  appealed. 

The  chief  point  Is  the  sufficiency  of  the 
first  count  of  the  Information,  upon  which  the 
conviction  was  had.  Counsel  for  the  defend- 
ant conch  their  chief  objection  Iq  this  lan- 
guage: "The  Information  in  this  case  is  faulty. 
In  fact,  there  is  no  Information  at  alL    The 


Information  falls  to  allege  that  the  Chicago, 
Burlington  &  Quincy  Railway  Company  Is 
either  a  natural  or  artificial  person,  and  it 
has  been  held  by  the  Supreme  Court,  In  a 
direct  case,  that  this  of  Itself  is  an  Insufficient 
Information,  In  falling  to  allege  the  owner- 
ship of  the  property."  It  will  not  be  neces- 
sary to  go  further  than  this  proposition. 
There  Is  no  allegation  that  the  alleged  party 
owning  the  property  said  to  have  been  stol- 
en Is  an  Individual,  a  copartnership,  or  a  cor- 
poration. This  court  cannot,  at  least,  take 
cognizance  of  the  fact  that  the  alleged  own- 
er Is  a  corporation  or  a  copartnership,  how- 
ever we  might  view  the  name  In  the  informa- 
tion as  Indicative  of  an  Individual.  In  this 
case  the  name  given  of  the  alleged  owner  of 
the  alleged  stolen  property  is  such  that  we 
know  It  Is  not  that  of  a  single  natural  indi- 
vidual, and  It  must,  therefore,  be  the  name  of 
either  a  corporation  or  a  copartnership.  The 
Information  does  not  charge  whether  It  is 
one  or  the  other,  and.  If  a  copartnership,  the 
respective  members  thereof.  Not  only  should 
the  Information  properly  charge  the  facts  In 
this  regard,  when  designating  the  ownership 
of  property,  but  the  proof  must  accord  with 
this  required  allegation.  If  the  allegation  Is 
absent  from  the  Information,  the  mere  mat- 
ter of  proof  would  not  cure  this  fatal  de- 
fect In  the  pleading. 

The  precise  question  in  this  case  was  dis- 
cussed In  the  case  of  State  v.  Jones,  1C8  Mo., 
loc.  dt.  402,  68  S.  W.  567,  where  we  then 
said:  "This  brings  ns  to  the  last  objection 
to  the  Information,  which  is  that  It  fails  to 
aver  the  ownership  of  the  burglarized  prop- 
erty and  stolen  goods.  In  that  it  merely  char- 
ges the  store  to  have  been  the  pr(H>erty  of 
the  Drysdale-Ulen  Hardware  Company,  and 
the  stolen  goods  to  be  the  personal  property 
of  said  hardware  company,  and  falls  to  state 
that  it  was  a  firm  composed  of  certain  nat- 
ural persons,  or  that  it  was  a  corporation. 
It  has  always  been  necessary  to  allege  and 
prove  the  ownership  of  the  house  charged  to 
have  been  burglarized  and  the  ownership  of 
chattels  alleged  to  have  been  stolen.  2  East, 
P.  C.  650.  Where  ownership  Is  laid  in  a 
corporation,  the  fact  of  the  Incorporation 
should  be  alleged;  and  this  is  not  affected 
by  the  fact  that  proof  of  the  existence  of  the 
corporation  de  facto  will  sustain  the  charge. 
As  nothing  Is  to  be  left  to  Intendment,  the 
defendant  Is  entitled  to  luiow  whether  the 
state  intends  to  show  ownership  In  a  firm  com- 
posed of  Individuals  or  in  a  corporation.  In 
this  case  he  raised  the  objection  in  his  motion 
In  arrest;  but  It  has  often  been  ruled  that 
he  may  take  advantage  of  the  defect  in  the 
indictment  in  this  court  for  the  first  time. 
State  V.  Patterson,  159  Mo.  98,  59  S.  W.  1104 ; 
Wharton's  Crlm.  Law,  f§  1828,  1833 ;  2  Rus- 
sell on  Crimes,  p.  100 ;  Wallace  v.  People,  63 
111.  451;  1  Bishop's  Crlm.  Prac.  (3d  Ed.)  i 
682;    State  v.  Mead,  27  Vt.  722;    Cohen  v. 
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People,  5  Parker,  Cr.  R.  (N.  T.)  330;  2  Arch- 
bald's  Crlin.  PL  869 ;  White  v.  State,  24  Tex. 
App.  231,  5  S.  W.  857,  5  Am.  St  Rep.  879; 
Thurmond  t.  State,  30  Tex.  App.  539,  17  S. 
W.  1098 ;  McCowan  v.  State,  58  Ark.  17,  22 
S.  W.  965.  There  are  cases  to  the  contrary 
In  other  states ;  but  In  the  absence  of  a  stat- 
ute we  are  relegated  to  the  common  law,  and 
we  hold  the  Information  bad  in  substance 
in  failing  to  allege  the  names  of  the  copart- 
ners, if  the  Drysdale-Clen  Hardware  C!om- 
pany  was  a  firm,  and,  if  a  corporation,  In  not 
alleging  it  was  a  corporation." 

This  rule  has  been  consistently  followed  by 
this  court.  In  the  very  late  case  of  State  t. 
Kelley,  206  Mo.,  loc.  clt  693,  694,  105  S.  W. 
60S,  we  said:  "In  State  r.  Jones,  168  Mo., 
loc.  dt  402,  68  S.  W.  566,  it  was  ruled  by 
this  court  that  It  was  necessary  to  allege  and 
prove  the  ownership  of  the  house  charged  to 
have  been  burglarized  and  the  ownership  of 
chattels  alleged  to  have  been  stolen  (2  East,  P. 
C.  660),  and  that,  where  ownership  is  laid  in  a 
corporation,  the  fact  of  the  incorporation 
should  be  alleged;  and  this  is  not  affected 
by  the  fact  that  proof  of  the  existence  of  the 
corporation  de  facto  will  sustain  the  charge. 
As  nothing  is  to  be  left  to  intendment,  the 
defendant  is  entitled  to  know  whether  the 
state  intends  to  show  ownership  in  a  firm 
composed  of  individuals  or  in  a  corporation. 
In  State  v.  Horned,  178  Mo.  59,  76  S.  W.  953, 
the  doctrine  announced  In  the  Jones  Case 
was  approved.  In  that  case  there  was  an  at- 
tempt to  charge  burglary  of  the  Mississippi 
&  Bonne 'Terre  Railway ;  but  the  Attorney 
General  admitted  that  the  Information  was 
bad,  because  the  information  failed  to  show 
whether  the  said  railroad  company  was  a 
corporation  or  a  copartnership,  and  the  judg- 
ment was  reversed  on  that  ground.  The  doc- 
trine of  the  foregoing  two  cases  was  reaffirm- 
ed in  State  v.  James,  194  Mo.  268,  92  S.  W. 
679.  Adhering  to  those  two  cases,  It  must 
be  held  that  the  information  in  this  case  is 
fatally  defective,  for  the  reason  that  It  Is 
nowhere  alleged  that  the  said  railroad  com- 
pany was  a  corporation  or  a  copartnership; 
and  the  same  is  true  as  to  the  larceny  count. 
It  does  not  appear  whether  Wells-Fargo  is 
a  corporation  or  a  firm  of  individuals." 

Whatever  may  be  the  rulings  elsewhere,  it 
follows  that  under  the  rulings  of  this  court 
the  first  count  of  the  information,  upon 
which  the  defendant  was  convicted,  is  fatally 
defective,  in  not  charging  whether  the  alleged 
owner  of  the  property  was  a  corporation  or 
a  copartnership,  and.  If  a  copartnership,  in 
not  giving  the  individual  members  thereof. 
Defendants  in  criminal  cases  are  entitled  to 
be  informed  by  the  pleadings  of  the  charges 
against  them,  and  the  question  of  the  owner- 
ship of  property  in  burglary  or  larceny  is  an 
essential  element  in  the  charge. 

Further  questions  raised  by  the  briefs  need 
not  be  noted.    This  case  will  be  reversed  and 


remanded,  to  be  hereafter  dealt  with  in  ac- 
cordance with  the  views  hereinabove  ex- 
pressed.   All  concur. 


Bx  parte  CORNWAIiL. 

(Supreme  Court  of  Missonri,   Division  No.   2. 

Nov.  23,  1909.) 

1.  Pabdor  (S  7*)— Judoment  of  Cowviction 

— GBANTINQ   PABOI.E. 

A  judgment  of  conviction  sentencing  de- 
fendant to  pay  the  costs  and  to  be  imprisoned 
in  jail  a  certain  time,  and  then  pioviding  that 
the  court  grants  defendant  a  stay  of  execution 
on  condition  that  she  remove  from  the  place 
she  now  occupies,  and  does  not  return  thereto, 
and  does  not  again  violate  the  law,  does  not 
grant  a  parole;  it  reciting  none  of  the  essen- 
tial reqmrements  under  the  law  regulating  the 
granting  thereof. 

[EJd.  Note.— For  other  cases,  see  Pardon,  Cent 
Dig.  IS  8.  9;   Dec  Dig.  |  7.*] 

2.  CitnayAL  Law  ({  993*)— Rxvisino  Jnoo- 

UENT. 

Even  though  a  judgment  of  conviction,  im- 
posing as  a  penalty  payment  of  costs  and  im- 
prisonment for  a  certain  time,  and  staying  ex- 
ecution on  condition  of  defendant  doing  certain 
things  and  not  doing  others,  be  erroneous,  yet  it 
having  been  partly  complied  with  by  the  costs 
being  paid,  and  some  of  the  conditions  being 
complied  with,  the  court  has  no  ^ower,  at  least 
at  a  subsequent  term,  to  revise  it,  and  substi- 
tute therefor  an  entirely  new  judgment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2529,  2531;  Dec  Dig.  { 
993.*] 

a  Habeas  Oobpub  (§  109*)— Poweb  to  BtniM 

New  Sentence  in  Such  Pboceedinqs. 
Rev.  St  1899,  H  2720,  3615  (Ann.  St  1906. 
pp.  1596,  2033),  providing  that  one  shall  not  be 
discharged  on  habeas  corpus  because  of  the 
judgment  under  which  he  is  confined  being  erro- 
neous "as  to  time  or  place  of  imprisonment," 
but  that  the  court,  before  whom  the  relief  is 
sought,'  shall  sentence  him  to  the  proper  place 
of  confinement  and  for  the  correct  length  of 
time,  give  the  court  no  power,  in  habeas  corpus 
proceedings,  to  enter,  in  place  of  the  orifrinai 
judgment  imposing  imprisonment,  a  new  judg- 
ment imposing  a  fine;  and,  without  statutory 
authority  at  least  it  has  no  such  power. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §§  97,  98;   Dec  Dig.  i  109.*] 

Original  habeas  corpus  proceedings  by 
Florence  Cornwall.    Relator  discharged. 

This  is  an  original  proceeding  pending  In 
this  court  On  the  25th  day  of  August,  1909, 
relator  presented  her  petition  to  the  Honor- 
able Henry  Lamm,  one  of  the  judges  of  the 
Supreme  Court  of  this  state.  In  chambers  at 
Sedalia,  Pettis  county.  Mo.,  praying  for  the 
Issuance  of  a  writ  of  habeas  corpus.  The 
writ  was  issued  and  the  prisoner  brought 
before  the  Judge  forthwith  In  accordance 
with  the  commands  of  the  writ  Subsequent- 
ly It  was  ordered  that  the  return  to  this 
writ  be  set  over  until  the  October  term, 
1909,  of  the  Supreme  Court  of  Missouri;  It 
being  agreed  that  the  petitioner  should  be 
released  on  bond.  The  bond  was  presented, 
approved,  and  the  prisoner  released.  Upon 
the  meeting  of  court  in  bane  at  the  October 
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term,  1909,  tbls  proceeding  wag  assigned  to 
Division  No.  2.  The  return  was  duly  made 
by  tbe  sberUT  and  Jailer  of  Pettis  county. 
Mo.  Upon  tbe  return  as  made,  tbe  relator 
moved  tbe  court  to  discbarge  ber  from  Im- 
prisonment for  tbe  reason  tbat  no  legal 
cause  is  sbown  for  ber  Imprisonment  and 
restraint  by  the  return  made  by  the  respond- 
ents to  the  writ  of  habeas  corpus  issued 
herein.  We  deem  it  unnecessary  to  bur- 
den tbe  statement  and  opinion  with  a  repro- 
duction of  tbe  petition  or  the  return  of  tbe 
sheriff  and  Jailer  of  Pettis  county  to  the 
writ  Issued  upon  tbe  petition.  There  Is  no 
dispute  about  tbe  facts,  and  a  statement  of 
them  will  fully  disclose  tbe  controverted 
questions  involved  In  the  record  before  us. 

At  tbe  November  term,  1908,  of  tbe  crim- 
inal court  of  Pettis  county,  Mo.,  tbe  peti- 
tioner was  Indicted  by  tbe  grand  Jury  for 
keeping  a  bawdybouse.  She  employed  coun- 
sel, Messrs.  C.  C.  Kelly  and  E.  C.  White.  It 
■was  first  agreed  l)etween  her  counsel  and  tbe 
prosecuting  attorney  that  petitioner  should 
plead  guilty  to  the  charge  and  a  fine  should 
be  Imposed  upon  ber  for  $250,  then  a  stay 
of  execution  should  be  granted  her  on.  condi- 
tion that  she  should  leave  her  home  and 
should  not  return  thereto,  and  tbat  she 
should,  not  again  violate  tbe  law.  The  ques- 
tion was  then  raised  tbat  this  fine  would  be 
a  Hen  on  ber  real  property,  and  she  refus- 
ed to  plead  guilty  under  the  arrangement 
It  was  then  agreed  between  her  counsel  and 
the  prosecuting  attorney  tbat  she  should  en- 
ter a  plea  of  guilty  to  the  Indictment  and  a 
jnll  sentence  should  be  Imposed  upon  her  of 
90  days  and  a  stay  of  execution  granted  on 
condition  that  she  should  leave  ber  home, 
and  not  again  violate  the  law,  which  was 
concurred  in  by  tbe  court  With  tbls  un- 
derstanding, she  entered  a  plea  of  guilty  on 
the  Ist  day  of  December,  1908,  in  tbe  crimi- 
nal court  of  Pettis  county,'  Mo. ;  tbe  same 
being  tbe  November  term,  1008,  of  said  court 
Tbe  Judge  of  said  court  in  pursuance  of 
said  understanding  had  between  ber  coun- 
sel and  tbe  prosecuting  attorney,  imposed 
a  Jail  sentNice  of  90  days  upon  ber,  but 
granted  her  a  stay  of  execution  on  condition 
that  she  remove  troA  tbe  place  she  then  oc- 
cupied and  did  not  return  thereto,  and  tbat 
she  did  not  again  violate  the  law.  The  peti- 
tioner then  paid  all  tbe  costs  of  the  suit, 
abandoned  ber  then  borne,  and  did  not  re- 
turn thereto  until  after  tbe  writ  herein  was 
granted.  At  the  January  and  April  terms 
of  the  criminal  court  of  Pettis  county,  1909, 
no  steps  were  taken  by  tbe  court  in  the 
cause.  At  tbe  June  term,  1900,  of  said  court, 
to  wit  on  tbe  10th  day  of  July,  1909,  tbe 
court,  on  tbe  suggestion  of  tbe  prosecuting 
attorney,  made  an  entry  of  record  in  which 
It  was  recited  that  the  petitioner  had  vio- 
lated tbe  terms  of  ber  parole  by  keeping  a 
disorderly  bouse.  The  court  tiiereupon,  as 
tbe  record  recites,  revoked  her  parole,  and 
ordered  an  execution  Issued.    On  tbe  20tb 


day  of  August  1909,  petitioner  was  arrested 
and  committed  to  tbe  Pettis  county  Jail.  On 
the  same  day  she  sued  out  a  writ  of  habeas 
corpus  before  the  Honorable  Louis  Hoffman, 
Judge  of  tbe  criminal  court  of  Pettis  county, 
returnable  August  23,  1909.  Upon  the  hear- 
ing on  said  writ  said  court  set  aside  tbe 
Jail  sentence  imposed  upon  the  petitioner 
upon  the  1st  day  of  December,  1908,  and  as- 
sessed against  ber  a  fine  of  $200  in  lieu 
thereof,  and  ordered  her  In  the  custody  of 
tbe  Jailer  of  said  county  until  said  fine  was 
paid.  She  refused  to  pay  said  fine,  and  was 
thereupon  committed  to  Jail.  On  the  same 
day  she  again  presented  her  petition  to  the 
Honorable  Louis  Hoffman,  Judge  of  tbe  cir- 
cuit and  criminal  court  of  Pettis  county.  Mo., 
for  ber  release  from  Jail.  Her  petition  was 
denied,  whereupon  she  applied  by  a  similar 
writ  to  tbe  Honorable  Henry  Lamm,  Judge  of 
this  court  where  her  petition  was  granted 
and  writ  Issued  and  made  returnable  on  tbe 
1st  day  of  tbe  Octob.er  term,  1909,  of  this 
court 

Among  tbe  exhibits  filed  with  tbe  petition 
we  find  Exhibit  A,  which  discloses  tbe  ren- 
dition of  the  original  Judgment  against  tbe 
petitioner  by  tbe  circuit  court  of  Pettis  coun- 
ty. This  exhibit  is  as  follows:  "Be  it  re- 
membered that  on  tbe  1st  day  of  Decem- 
ber, 1908,  tbe  same  being  the  21st  day  of  the 
regular  term  of  tbe  Pettis  county  circuit 
court,  A.  D.  1908,  tbe  following  among  other 
proceedings  of  the  same  day  were  bad.  made 
and  entered  of  record,  to  wit:  Keeping  a 
Bawdybouse.  State  of  Missouri,  Plaintiff, 
vs.  Florence  Cornwall,  Defendant  No.  10,- 
744.  Now  at  this  day  comes  the  prosecuting 
attorney,  on  the  part  of  tbe  state,  and  al- 
so comes  the  defendant  In  person,  attended 
by  her  counsel,  and  the  said  defendant  with- 
draws her  plea  of  not  guilty  heretofore  en- 
tered herein,  and  enters  a  plea  of  guilty  to 
tbe  crime  of  keeping  a  bawdybouse  charged 
in  the  Indictment  herein;  and  tbe  court 
fixes  her  punishment  for  said  offense  at  im- 
prisonment in  the  county  Jail  for  ninety  (90) 
days.  It  is  therefore  sentenced,  ordered, 
and  adjudged  by  the  court  tbat  said  defend- 
ant be  remanded  to  the  custody  of  the  sher- 
iff of  this  county,  and  by  him  be  imprisoned 
in  the  county  Jail  for  a  period  of  ninety 
(90)  days,  and  tbat  the  state  have  and  re- 
cover of  said  defendant  the  costs  of  tbls 
prosecution,  and  that  execution  Issue  accord- 
ingly. And  now  tbe  court  grants  tbe  de- 
fendant a  stay  of  execution  upon  condition 
tbat  she  remove  from  the  place  she  now  oc- 
cupies, and  does  not  return  thereto,  and 
that  she  does  not  again  violate  the  law." 

Exhibit  B  discloses  the  order  revoking 
what  the  prosecuting  attorney  and  tbe  court 
construed  to  be  a  parole  to  tbe  petitioner. 
This  exhibit  Is  as  follows:  "Be  it  remem- 
bered tbat  on  tbe  lOtb  day  of  July,  1909, 
the  same  being  tbe  15th  day  of  tbe  regular 
June  term  of  the  Pettis  county  circuit  court, 
A.  D.  1909,  the  following,  among  other  pro- 
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ceedlngs  of  tlie  same  day  were  had,  made 
and  entered  of  record,  to  wit:  State  of  Mis- 
souri, Plaintiff,  V.  Florence  Cornwall,  De- 
fendant No.  10,744.  Keeping  a  Bawdy- 
bouse.  Now  at  this  day  comes  the  prose- 
cuting attorney,  on  the  part  of  the  state, 
and  informs  the  court  that  the  defendant, 
Florence  Cornwall,  Is  violating  the  terms  of 
her  parole  by  keeping  a  disorderly  housb 
whereupon  the  court  revokes  her  parole,  and 
orders  execution  Issued." 

Exhibit  C  discloses  the  action  of  the  cir- 
cuit court  of  Pettis  county  at  the  special 
August  term,  1909,  in  the  matter  of  the  ap- 
plication of  Florence  Cornwall  for  a  writ  of 
habeas  corpus.  This  exhibit  Is  as  follows: 
"Be  It  remembered  that  on  the  23d  day  of 
August,  1909.  the  same  being  the  Ist  day  of 
the  special  August  term  of  the  Pettis  coun- 
ty circuit  court  A.  D.  1909,  the  following, 
amQng  other  proceedings  of  the  same  day 
were  had,  made  and  entered  of  record,  to 
wit:  In  the  Matter  of  Application  of  Flor- 
ence Cornwall  for  Writ  of  Habeas  Corpus. 
9,833.  Now  this  day  this  cause  coming  on 
to  be  heard  and  tne  court  having  seen  the 
pleadings  and  beard  the  evidence  doth  find 
that  the  defendant  on  December  Ist,  1906, 
entered  a  plea  of  guilty  to  this  court  upon 
a  proper  indictment  preferred  by  the  grand 
J-urors  of  Pettis  county,  against  this  defend- 
ant for  keeping  a  bawdyhouse,  and  by  agree- 
ment of  the  prosecuting  attorney  of  Pettis 
county,  and  attorneys  for  the  defendant  In 
lieu  of  a  fine,  this  court  then  and  there  sen- 
tenced defendant  to  Imprisonment  in  the 
county  Jail  for  ninety  days.  It  Is  ordered 
that  said  Judgment  so  far  as  it  relates  to 
the  punishment  at  Jail  Imprisonment,  be 
set  aside,  and  that  the  defendant  pay  a  fine 
on  her  said  plea  of  guilty,  of  two  hundred 
dollars.  It  is  therefore  ordered  and  ad- 
Judged  by  the  court  that  the  state  of  Mis- 
souri, to  the  use  of  the  school  fund  of  Pet- 
tis coiinty,  have  and  recover  of  the  defend- 
ant, the  sum  of  two  hundred  dollars,  and 
fhnt  she  be  remanded  to  the  care  and  cus- 
tody of  the  Jailer  of  Pettis  county  until  said 
fine  of  two  hundred  dollars  be  paid,  or  un- 
til she  is  otherwise  discharged  according  to 
law,  also  that  the  defendant  pay  the  costs 
of  this  proceeding." 

The  return  of  the  sheriff  and  Jailer  shows 
that  their  custody  and  detention  of  the  peti- 
tioner Is  predicated  upon  the  last  recited 
Judgment  of  the  court,  marked  "Exhibit  C." 
This  suflBciently  indicates  the  nature  and 
character  of  this  proceeding  to  enable  us 
to  determine  the  legal  propositions  disclosed 
by  the  record. 

Sangree  &  Bohllng,  for  petitioner.  Har- 
vey D.  Dow,  Pros.  Atty.,  for  respondent 

FOX,  J.  (after  stating  the  facts  as  above). 
The  record,  as  heretofore  Indicated,  which  is 
now  before  us  presents  but  one  general  legal 
proposition ;  that  Is,  as  to  whether  or  not 
the  sheriff  and  Jailer  Mve  the  legal  custody  | 


of  the  petitioner  by  reason  of  the  Judgments 
of  the  circuit  court  of  Pettis  county  as  here- 
tofore Indicated  and  disclosed  by  the  record 
before  ns.  After  a  most  careful  considera- 
tion of  the  proposition  with  which  we  are 
confronted  respecting  the  restraint  of  the 
petitioner,  we  are  clearly  of  the  opinion  that 
upon  the  disclosures  of  the  record  the  i>etl- 
tloner  is  being  held  illegally  without  any  au- 
thority of  law,  and  Is  entitled  to  be  relieved 
from  such  restraint  and  to  a  full  discharge 
from  the  custody  of  the  sheriff  and  Jailer. 
While  it  Is  true  that  the  original  Judgment 
as  rendered  In  this  cause,  fixing  a  Jail  sen- 
tence to  be  served  by  the  petitioner,  was  er- 
roneous and  In  fact  void,  and  that  the  stay 
of  execution  as  recited  in  such  Judgment 
was  equally  without  force  or  vitality,  yet  It 
must  not  be  overlooked  that  the  petitioner  at 
least  partly  complied  with  the  conditions  up- 
on which  the  court  predicated  its  stay  of 
the  execution  of  that  Judgment  It  will  be 
noted  that  the  Judgment  recites  that  the  de- 
fendant should  be  imprisoned  In  the  county 
Jail  for  a  period  of  90  days,  and  that  the 
state  have  and  recover  of  the  defendant  the 
costs  of  this  prosecution,  and  that  execution 
issue  accordingly.  Then  follows  the  grant- 
ing of  the  stay  of  execution  upon  condition 
that  the  petitioner  remove  from  the  place 
she  now  occupies,  and  not  to  return  there- 
to, and  will  not  again  violate  the  law. 

The  record  in  this  cause  discloses  that 
the  petitioner  partly  complied  with  the  re- 
quirements of  that  Judgment  She  paid  the 
costs  of  the  criminal  prosecution,  abandoned 
her  home  as  was  required  under  the  con- 
ditions of  the  stay  of  execution,  and  did 
not  return  nntU  after  the  writ  herein  was 
granted.  The  prosecuting  attorney  and  the 
order  of  the  circuit  court  made  at  the  June 
term,  1909,  of  the  Pettis  county  circuit  court 
seems  to  have  recognized  that  a  parole  had 
been  granted  the  petitioner  in  the  original 
Judgment  of  the  November  term,  1908.  Man- 
ifestly this  Is  a  misconception  of  the  provi- 
sions of  what  Is  commonly  known  as  the 
parole  law  of  this  state.  There  was  no 
parole  granted  this  petitioner  In  that  Judg- 
ment There  Is  an  entire  absence  of  any 
reference  to  any  of  the  requirements  em- 
braced in  the  provisions  of  the  parole  law. 
There  was  no  requirement  on  the  part  of 
the  petitioner  to  appear  before  the  court  at 
any  subsequent  term  with  witnesses  to  make 
proof  of  her  conduct  and.  If  the  recitations- 
in  the  Judgment  at  the  November  term,  1908^ 
are  to  be  construed  as  a  parole,  then  we  con- 
fess it  would  be  a  parole  without  the  reci- 
tation of  a  single  essential  requirement  un- 
der the  law  regulating  the  granting  of  pa- 
roles. We  are  clearly  of  the  opinion  that 
there  was  no  parole  in  this  case,  and  that 
the  court  in  Its  Judgment  at  the  November 
term,  1908,  simply  sought  to  grant  an  ordi- 
nary stay  of  execution,  and,  while  It  had  no 
power  to  grant  the  stay,  yet,  by  reason  of 
such  want  of  power,  it  would  not  authorhte- 
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the  treatment  of  the  recitals  concerning  snch' 
stay  of  execution  as  an  ordinary  parole  un- 
der the  provisions  of  the  parole  law  of  this 
state.  It  follows  from  this  that  the  order 
of  the  court  made  at  the  June  term,  1909,  re- 
voking the  parole  of  the  petitioner  upon  in- 
formation communicated  to  the  court  by  the 
prosecuting  attorney,  was  without  any  au- 
thority of  law.  As  heretofore  stated,  theye 
was  no  parole  to  revoke.  However,  It  Is 
disclosed  by  the  record  that  upon  this  pre- 
tended revocation  there  was  an  execution 
issued,  and  the  petitioner  was  taken  Into 
custody  by  the  sherlfT.  Manifestly  the  mat- 
ter for  the  consideration  before  the  court  at 
Its  special  term  in  August,  1909,  upon  the 
habeas  corpus  proceeding,  was  the-  legality 
or  Illegality  of  the  custody  of  the  sheriff 
by  reason  of  the  arrest  made  by  the  sheriff 
upon  the  revocktlon  of  what  the  court  de- 
nominated a  parole.  In  that  proceeding  In 
our  opinion  It  is  clear  that  the  petitioner 
was  entitled  to  her  discharge  from  the  cus- 
.ody  of  the  sheriff.  However,  the  circuit 
court  of  Pettis  county  at  Its  special  term 
in  August  1909,  In  the  consideration  of  the 
application  of  the  petitioner  for  a  writ  of 
haueas  corpus,  sought  to  annul  and  did  In 
fact  embrace  In  an  order,  as  set  out  In  Ex- 
hibit C,  setting  aside  the  judgment  of  the 
circuit  court  rendered  at  Its  November  term, 

1908,  sentencing  the  prisoner  to  Imprison- 
ment in  the  county  Jail  for  90  days,  and  sub- 
stituted in  lieu  thereof  the  Imposition  of  a 
fine  for  f200,  followed  by  the  usual  recita- 
tion In  the  judgment  for  Its  recovery. 

It  .will  be  noted  that  the  Judgment  of  the 
circuit  court  of  Pettis  county  at  Its  special 
August  term,  1909,  rendered  while  consider- 
ing an  application  for  a  writ  of  habeas  cor- 
.pus,  sought  to  annul  and  set  aside  a  Judg- 
ment In  a  proceeding  which  had  been  render- 
ed eight  or  nine  months  previous  to  the  ac- 
tion of  the  court  at  Its  August  term,  1909. 
It  1b  upon  the  Judgment  as  rendered  at  the 
special  term  In  August  while  the  court  had 
under  consideration  the  application  of  the 
petitioner  for  a  writ  of  habeas  corpus  that 
the  sheriff  and  Jailer  in  their  return  pred- 
icate their  right  to  retain  the  custody  of  the 
petitioner.  We  are  unwilling  to  ^ve  our 
assent  to  or  concur  to  the  claim  of  this  right 
by  the  respondent,  the  sheriff  and  Jailer. 
The  Judgment  of  the  special  August  term, 

1909,  upon  which  the  sheriff  and  Jailer 
predicate  the  legality  of  the  custody  of  the 
petitioner,  cannot  be  maintained  for  two  rea- 
sons: First  Even  if  It  be  conceded  that  the 
Judgment  rendered  at  the  November  term, 
1908,  was  erroneous,  yet  such  Judgment  and 
the  conditions  imposed  by  It  having  been 
partly  complied  with,  the  circuit  court  had 
no  power  at  a  subsequent  term  to  revise 
It  and  substitute  therefor  an  entirely  new 
Judgment  Second.  The  court  had  no  power 
upon  the  hearing  of  an  application  under  the 
habeas  corpus  act  to  enter  an  entirely  new 
Judgment  as  was  done  In  this  case.    Upon 


the  first  proposition,  the  general  rule  is 
well  stated  in  12  Cya  p.  784.  It  is  there 
stated  that  "after  the  term  is  passed  at 
which  the  original  sentence  was  imposed, 
the  court  has  as  a  general  rule  no  power  to 
modify,  amend,  or  revise  it,  particularly  if 
the  new  Judgment  Is  In  excess  of  the  original 
sentence.  Changes  in  the  sentence,  however, 
which  do  not  alter  the  punishment  but  only 
change  the  time  or  place  of  its  Infliction, 
may  be  made  at  the  subsequent  term."  It 
was  expressly  ruled  in  Ex  parte  Lange,  18 
Wall.  163,  21  L.  Ed.  872,  that  where  a 
court  imposed  both  a  fine  and  imprisonment, 
it  was  erroneous  for  the  reason  that  the  stat- 
ute only  conferred  power  to  punish'  by  fine 
or  imprisonment,  and  a  part  of  such  Judg- 
ment— ^tbat  is,  the  payment  of  the  fine — has 
been  compiled  with,  such  court  has  no  power 
even  during  the  same  term  to  modify  the 
Judgment  by  Imposing  Imprisonment,  Instead 
of  the  former  sentence. 

In  Re  Johnson  (C.  0.)  48  Fed.  477,  It 
seems  that  the  district  attorney  suggested 
during  the  consideration  of  that  case  that, 
should  the  court  come  to  the  conclusion  that 
the  sentence  was  erroneous,  the  prisoner 
might  be  held  for  a  new  sentence  In  the  dis- 
trict court  The  court  responded  to  such 
suggestion  by  saying:  "But  It  was  decided 
by  the  Supreme  Court  in  Ex  parte  Lange, 
18  Wall.  163,  21  L.  Ed.  872,  that  an  erroneous 
sentence,  after  it  has  been  partly  executed, 
cannot  be  revised  by  the  court  and  a  new 
sentence  Imposed,  even  at  the  same  term  of 
the  court"  In  this  case  the  circuit  court 
of  Pettis  county  In  its  Judgment  at  the  No- 
vember term,  1908,  embraced  a  recovery  of 
the  costs  of  the  prosecution,  and  this  much 
of  the  Judgment  about  which  there  is  no 
dispute,  was  fully  satisfied.  But  in  addition 
to  this,  the  court  sought  to  stay  the  execu- 
tion of  the  other  part  of  the  Judgment  that 
is,  the  Imprisonment  in  the  county  Jail — 
and  Imposed  certain  conditions  which  the 
record  in  this  cause  also  discloses  were  part- 
ly complied  with. 

Upon  the  second  proposition  in  our  opin- 
ion the  court  was  absolutely  without  any 
power  to  enter  the  new  Judgment  imposing 
a  fine  at  its  special  term  in  August  1909. 
This  Judgment  as  disclosed  by  the  record, 
was  rendered  upon  the  consideration  of  a 
proceeding  under  the  habeas  corpus  act  In- 
stituted by  the  petitioner.  Iieamed  counsel 
for  the  sheriff  and  Jailer  predicate  the  le- 
gality and  sufficiency  of  such  Judgment  upon 
the  provisions  of  section  2720,  Rev.  St  1899 
(Ann.  St  1906,  p.  1596).  This  section  pro- 
vides that  "no  person  shall  be  discharged 
under  the  provisions  of  the  habeas  corpus 
act  nor  shall  any  Judgment  be  reversed  or 
set  aside  by  the  Supreme  Court,  for  the  rea- 
son that  the  Judgment  by  virtue  of  which 
such  person  is  confined,  or  from  which  be 
has  prosecuted  an  appeal  or  writ  of  error, 
was  erroneous  as  to  time  or  place  of  impris- 
onment, but  in  such  case  It  shall  be  the  du- 
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ly  of  tbe  conrt  or  otBcer  hearing  the  case  to 
sentence  such  person  to  the  proper  place  of 
confinement,  and  for  the  correct  length  of 
time,  from  and  after  the  date  of  the  orig- 
inal sentence,  and  to  canse  the  officer  or 
other  person  having  such  prisoner  In  charge 
to  convey  him  forthwith  to  such  designated 
place  of  Imprisonment."  Section  8615,  Rev. 
St.  1899  (Ann.  St  1906,  p.  2033),  also  pro- 
vides that  "no  i>erson  shall  be  entitled  to  the 
benefit  of  the  provisions  of  this  chapter 
(that  Is  the  chapter  applicable  to  the  writ 
of  habeas  corpus),  for  the  reason  that  the 
Judgment,  by  virtue  of  which  such  person  Is 
confined,  was  erroneous  aa  to  time  or  place 
of  imprisonment;  but  In  such  cases  It  shall 
be  the  duty  of  the  court  or  oflBcer  before 
whom  such  relief  Is  sought  to  sentence  such 
person  to  tbe  proper  place  of  confinement 
and  for  the  correct  length  of  time  from  and 
after  the  date  of  the  original  sentence,  and 
to  cause  tbe  officer  or  other  person  having 
such  prisoner  in  charge  to  convey  him  forth- 
with to  such  designated  place  of  confine- 
ment." Manifestly  these  two  sections  have 
no  application  to  tbe  case  at  bar  as  dis- 
closed by  the  record  before  us,  and  fail  to 
render  any  aid  or  support  to  the  mainte- 
nance of  the  contention  that  the  Judgment 
as  disclosed  in  Exhibit  0,  rendered  at  the 
special  August  term,  1909,  Is  a  valid  Judg- 
ment It  Is  apparent  that  these  sections 
have  application  alone  to  where  a  Judgment 
of  tbe  circuit  court  is  erroneous  as  to  time 
or  place  of  imprisonment  In  other  words, 
if  the  court  should  render  a  Judgment 
sentencing  a  defendant  to  the  penitentiary, 
when,  in  fact,  upon  the  record  he  ought  to  h? 
sent  to  tbe  reform  school,  this  statute  would 
be  applicable,  because  it  Is  an  error  concern- 
ing the  place  of  confinement ;  or,  if  the  court 
should  sentence  a  defendant  to  the  peniten- 
tiary for  a  length  of  time  In  excess  of  that 
authorized  by  law,  that  would  also  be  an 
error  concerning  tbe  length  of  time  of  the 
Imprisonment,  and  petitioners  seeking  re- 
lief by  the  writ  of  habeas  corpus  would  very 
properly  and  Justly  be  confronted  with  the 
provisions  of  the  sections  of  the  statute  to 
which  reference  has  been  made,  and  tbe 
court  before  whom  such  proceeding  was 
pending  would  simply  in  obedience  to  tbe 
provisions  of  those  sections  fix-  the  proper 
time  and  place  of  imprisonment,  and  order 
the  ofllcer  to  execute  its  Judgment  But  that 
is  not  this  case.  Tbe  circuit  court  of  Pettis 
county  in  its  Judgment  at  tbe  August  term, 
1909,  while  considering  a  proceeding  under 
the  habeas  corpus  act,  did  not  undertake  to 
correct  an  error  In  a  Judgment  which  was 
erroneous  simply  as  to  time  or  place,  but 
It  entered  an  entirely  new  Judgment  which 
absolutely  had  no  reference  to  imprisonment 
nor  to  the  correction  of  an  erroneous  Judg- 
ment as  to  tbe  time  and  place  of  such  im- 
prisonment. The  Judgment  was  entirely  a 
new  and  different  one,  and  sought  to  impose 
a  poDlshment  to  wblcb  no  reference  bad  ever 


been  made  In  tbe  original  Judgment  in  this 
cause.  In  the  administration  of  the  crimi- 
nal laws  of  this  state,  it  Is  fundamental  that 
one  of  the  substantial  rights  of  a  defend- 
ant in  answering  to  a  criminal  charge  is  to 
be  present,  not  only  during  the  progress  of 
tbe  trial,  but  at  the  time  of  the  imposi- 
tion of  the  punishment  This  Is  a  right 
wblcb  tbe  petitioner  in  this  cause  had  the 
right  to  demand  In  tbe  proceeding  in  tbe  cir- 
cuit court  where  tbe  criminal  charge  was 
being  considered,  and  In  our  opinion  the 
law  does  not  contemplate  that  tbe  courts  of 
this  country  may  upon  the  bearing  of  an  ap- 
plication for  a  writ  of  habeas  corpus  for  tbe 
first  time  assess  punishment  against  the  de- 
fendants That  was  a  matter  within  the 
province  of  the  Jurisdiction  of  tbe  court 
which  beard  and  disposed  of  tbe  criminal 
charge.  While  the  courts  have  ample  power 
to  correct  errors  respecting  erroneous  Judg- 
ments as  to  time  and  place  of  imprisonment, 
'as  provided  by  the  sections  of  tbe  statute 
as  heretofore  indicated,  yet  we  are  unwill- 
ing to  go  to  tbe  extent  of  saying  that  for 
tbe  first  time  in  a  proceeding  under  the 
habeas  corpus  act  tbe  court  may  then  assess 
tbe  punishment  that  was  never  contemplat- 
ed by  the  original  Judgment  or  to  which 
any  reference  was  made  by  such  Judgment 
Learned  counsel  for  tbe  sheriff  and  Jailer, 
tbe  respondents  in  this  proceeding,  assert 
that,  where  there  is  an  erroneous  Judgment 
and  sentence,  the  court  will,  upon  tbe  consid- 
eration of  a  proceeding  nnder  tbe  habeas 
corpus  act,  enter  a  proper  Judgment  and  sen- 
tence. In  support  of  that  contention  coun- 
sel directs  our  attention  to  numerous  cases. 
We  shall  not  undertake  to  review  tbe  cases 
to  which  reference  Is  made,  but  deem  it 
sufficient  to  say  that  we  have  carefully  ex- 
amined all  the  cases  cited  In  the  brief,  and 
in  our  opinion  they  absolutely  fall  to  sup- 
port such  contention.  The  cases  of  Ex  parte 
Kenney,  105  Mo.  535,  16  S.  W.  938,  Ex  parte 
Gray,  77  Mo.  160,  Ex  parte  Cohen,  1S9  Mo. 
662,  60  S.  W.  1031,  and  State  v.  Nunley, 
185  Mo.  102,  83  S.  W.  1074,  in  no  way  con- 
flict with  the  conclusions  as  herein  indicated 
upon  the  proposition  under  consideration. 
All  Of  those  cases  simply  recognize  the  pro- 
visions of  sections  2720  and  3615  as  to  the 
correction  of  erroneous  Judgments  as  to  time 
and  place  of  imprisonment,  but  none  of  them 
deal  with  the  proposition  which  is  now  un- 
der consideration,  and  in  no  way  support  the 
contention  that  the  court  for  the  first  time  in 
the  hearing  of  an  application  under  the  ha- 
beas corpus  act  may  impose  a  punishment 
and  enter  an  entirely  new  and  different  Judg- 
ment which  has  no  reference  whatever  to 
time  or  place  of  imprisonment  The  record 
in  this  cause  discloses  that  there  was  no 
contemplation  by  counsel  representing  the 
state  or  tbe  defendant  in  the  original  pro- 
ceeding where  the  criminal  charge  was  being 
considered  of  entering  a  Judgment  imposing 
as  a  penalty  a  fine ;  In  fact,  it  Is  emphasised 
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by  tbe  disclosures  ot  the  record  that  connsel, 
both  for  the  state  and  tbe  defendant  In  that 
proceeding,  were  willing  that  the  Imposi- 
tion of  a  fine  should  be  avoided.  Upon  this 
state  of  the  record  we  are  nnwilling  to  hold 
that  a  Judgment  is  valid  rendered  In  a  habe- 
as corpus  proceeding  without  an  opportunity 
of  the  petitioner  to  be  heard  upon  the  ques- 
tion of  punishment  in  the  proceeding  where 
the  court  bad  jurisdiction,  and  was  author- 
ized to  try  and  dispose  of  the  criminal 
cbarge  against  the  petitioner.  The  rendition 
of  the  Judgment  In  this  cause  in  a  habeas 
corpus  proceeding,  which  for  the  first  time 
assessed  the  punishment  against  the  peti- 
tioner. In  our  opinion  would  be  depriving  the 
petitioner  of  one  of  her  substantial  rights; 
that  Is,  to  be  beard  in  the  court  that  had 
Jurisdiction  of  and  authority  to  dispose  of 
tbe  original  charge  against  her. 

We  have  indicated  our  views  upon  the 
propositions  disclosed  by  this  record.  In  our 
opinion  tbe  relator  is  entitled  to  her  dis- 
charge, and  it  Is  80  ordered.    All  concur. 


STATE  T.  WILSON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  23,  1909.) 

1.  OananAi.  Law  (J  1130*)— Review  oi-  Bb- 
ROBS  as'  to  an  Accused  Not  Refbesertbd 
on  Apfeai.. 

Where  accused  files  no  brief,  and  is  not  rep- 
resentml  on  appeal,  the  Supreme  Court  can  only 
look  to  the  errors  designated  in  tbe  motion  for 
a  new  trial. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  2970;   Dec  Dig.  {  1130.*] 

2.  Ckiminai.  Law  (|  828*)- Indobsekknt  or 
Names  or  WrrNESSES  on  Infobuation  — 
Waives  of  Objections. 

Accused  cannot  complain  of  tbe  permission 
to  indorse  the  names  of  material  witnesses  on 
the  information  after  the  case  has  been  called 
for  trial,  where  there  is  no  Bu^rgestion  of  sur- 
prise or  application  for  a  contmuance,  with  a 
view  of  investigating  as  to  such  witnesses. 

[ESd.    Note. — For   other    cases,    see    Criminal 
Law,   Cent.  Dig.  U  1418,  1419;    Dec.   Dig.  i 

ess.*] 

3b  Cbiminai.   Law    (§   519*)— Evidence— An- 

KissiBiLirr  or  Confessions. 

If  there  is  no  improper  conduct  of  officers, 
or  any  flattery  of  hope,  promise  of  immunity,  or 
nse  of  threats,  to  induce  confessions,  they  are 
voluntary  and  admissible. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  1163 ;    Dec.  Dig.  S  519.*] 

4.  Witnesses  (8  277*)— Cboss-Examination 
OF  Accused— Testimony  as  to  Confes- 
sions. 

Defendant's  testimony  in  chief  that  he  made 
confessions  as  testified  to  by  different  witnesses, 
and  tliat  he  signed  a  written  confession,  but  that 
tbe  first  were  obtained  by  threats  and  duress, 
and  that  he  did  not  Icnow  the  contents  of  the 
written  confession,  opened  a  wide  field  for  cross- 
ezsmination,  and  it  was  clearly  proper  to  cross- 
examine  him  fully  as  to  the  facts  stated  in  the 
confessions. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  tt  979-981 ;   Dec.  Dig.  |  277.*] 


5.  Cbiminal  Law  (|  404*)— Demonstbative 
Evidence— Rope  Found  Abound  Neck  of 
Deceased. 

In  a  murder  case,  a  rope  having  been  ful- 
ly identified  as  the  one  found  around  the  neck 
of  deceased,  and  a  physician  having  testified 
that  death  may  have  resulted  from  strangula- 
tion, it  was  clearly  admissible. 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  891 ;   Dec.  Dig.  S  404.*] 

8.  Cbiminax  Law  (8  1037*)— Appeai,  and  Eb- 

BOB— PkESEBVATION  OF  OBJECTIONS  AND  E5X- 

CEPnoNS— Abgument  to  Jubt. 

An  assignment  of  error  as  to  improper  argu- 
ment to  the  jury  is  not  before  the  court  for  re- 
view, in  absence  of  proper  preservation  of  ob- 
jections and  exceptions  to  the  court's  action  on 
objections  during  the  argument. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {S  1691,  2645;  Dec.  Dig.  8 
1037.*] 

7.  Cbiminax  Law  (8  1119*)— Tbiait-Impbop- 
EB  Assistance  of  Pbobecutino  Attobnet. 
There  is  no  merit  in  a  complaint  that  ono 
who  was  attorney  for  defendant  in  his  prelim- 
inary hearing  took  a  seat  at  tne  counsel  table 
for  the  state  at  tbe  trial,  and  began  assisting 
the  prosecuting  attorney,  where  no  more  ap- 
pears than  the  fact  ttiat  defendant  interposed 
an  objection  to  his  sitting  as  counsel  for  the 
state,  and  the  court  sustained  it 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2927 ;   Dec  Dig.  8  1119.*] 

a  Cbiminal  Law  (8  958*)— New  Tbiai/— Ai- 
riDAviTB  AS  TO  Newlt  Disoovebed  Evi- 
dence. 

An  affidavit  on  the  subject  of  newly  dis- 
covered evidence  must  be  supported  by  oath  of 
the  accnsed,  and  by  affidavits  of  the  proposed 
witnesses,  and  an  affidavit  by  counsel  Is  insnf- 
ficient. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.  88  2397,  2401;    Dec  Dig.  i 

9.  Cbiminai.  Law  (8  786*) — Tbiai,— Inbtbuc- 
TioNB— Statements  Made  bt  Defendant. 

In  a  murder  case,  the  jury  were  properly 
Instructed  that  if  they  found  and  believed  from 
the  evidence  that  defendant  made  any  state- 
ment, or  statements.  In  relation  to  the  homicide 
charged  in  the  information  as  to  bow  it  was 
committed,  they  must  consider  such  statement 
or  statements  altogether;  that  defendant  was 
entitled  to  the  benefit  of  anything  he  said  for 
himself,  if  true,  and  the  state  was  entitled  to 
the  t>enefit  of  anything  he  said  against  himself 
in  any  statement  or  statements  proven  by  it ; 
that  what  he  said  against  himself  the  law  pre- 
sumed to  he  true,  l>ecau8e  said  against  himself, 
and  that  what  he  said  for  himself  the  jury  were 
not  bound  to  brlleve,  because  It  was  said  in  a 
statement  or  statements  proven  by  the  state, 
but  they  may  believe  or  disbelieve  it  as  it  is 
shown  to  be  true  or  false  by  the  evidence  in  the 
case,  and  it  was  for  them  to  consider,  under 
all  the  evidence  or  circumstances,  how  much  of 
his  whole  statement  or  statements,  proven  by 
the  state,  they,  from  the  evidence,  might  deem 
worthy  of  belief.  . 

[I<d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1896,  1898;  Dec  Dig.  8 
786.*] 

10.  Homicide   (8   253*)  —  Evidence  —  Surn- 

CIENCT. 

Evidence  held  sufficient  to  justify  a  convic- 
tion of  murder  in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  §8  523-532;   Dec  Dig.  8  253.*] 
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Appeal  from  Circuit  Court,  Jasper  County ; 

D.  E.  Blair,  Judge. 

William  Wilson  was  convicted  of  murder, 

and  be  appeals.    Affirmed. 
• 

The  defendant  in  this  cause  was  ctiarged, 
by  Information  of  ttie  prosecuting  attorney 
of  Jasper  county,  which  was  duly  verified, 
with  murder  of  the  first  degree.  The  party 
charged  to  have  been  killed  was  one  Millie 
Plum,  and  the  offense  was  alleged  to  have 
been  committed  on  July  12,  1908,  at  Carl 
Junction,  Jasper  county.  Mo.  The  informa- 
tion embraces  four  counts,  each  of  which 
charges  murder  of  the  first  degree,  and  doubt- 
less were  embraced  in  the  information  to 
meet  the  different  phases  of  the  testimony 
which  might  be  introduced  upon  the  trial  of 
the  cause.  From  a  Judgment  of  conviction 
In  the  Jasper  county  circuit  court  of  the 
offense  charged  the  cause  is  brought  to  this 
court,  and  is  now  pending  here  upon  appeal 
from  such  judgment 

The  testimony  introduced  upon  the  trial  of 
this  cause  substantially  tended  to  prove  the 
following  state  of  facta:  Defendant,  William 
Wilson,  is  a  negro,  was  about  24  years  old  at 
the  date  of  the  trial,  and  a  native  of  Lafa- 
yette, La.  In  the  spring  months  of  1008  the 
MUler  Carnival  Company  was  showing  at 
Lafayette,  and  this  defendant  Joined  said 
company  at  that  place,  and  remained  as  one 
of  the  employ^  of  said  company  until  the 
date  of  his  arrest  at  Carl  Junction  for  the 
murder  of  deceased.  The  deceased,  Millie 
Plum,  Joined  said  Miller  Carnival  Company 
at  Weir  City,  Kan.,  as  an  employe  in  the 
capacity  of  a  coolc,  about  one  weelc  prior  to 
her  death.  It  appears  that  said  Miller  Car- 
nival Company  bad  been  at  Carl  Junction 
for  a  few  days,  taking  part  in  a  street  fair, 
and  closed  its  engagement  late  Saturday 
night,  July  11th,  and  was  getting  ready  to 
leave  on  the  following  day.  Said  company 
traveled  by  railroad.  It  bad  one  car  of  its 
own,  divided  into  compartments,  one  of  which 
was  occupied  by  the  Miller  family,  one  for 
the  private  dining  room  of  the  Miller  family, 
one  for  the  general  dining  room  of  the  carni- 
val employes,  and  an  extra  car  of  the  rail- 
road company  was  used  in  conveying  their 
property  from  town  to  town. 

The  body  of  the  deceased,  Millie  Plum,  was 
found  near  an  empty  box  car  of  the  Frisco 
railroad  at  about  1:45  Sunday  morning,  July 
12,  1008.  When  found,  a  rope  was  tied 
around  her  neck ;  her  face  was  downward ; 
a  bruise  was  found  on  her  left  cheek ;  a  cut 
around  her  neck  five  inches  long,  but  not 
deep;  she  bad  on  a  thin  skirt  and  a  gauze 
shirt  waist  The  body  bad  been  dragged  a 
distance  of  about  100  yards  on  the  ground. 
The  distance  of  the  boc^r  from  the  Miller  car 
was  something  like  200  yards.  Her  hands  and 
feet  showed  signs  that  she  had  been  dragged 
face  downward,  and  the  skin  on  the  hands 
and  feet  was  broken  and  worn.  Woman's 
bolt  was  found  on  the  railroad  track  where 


the  body  had  been  dragged;  a  lady's  comb 
was  found  about  80  feet  from  the  Miller  cur. 
Sock-feet  tracks  of  a  man  with  flat  Insteps 
were  found  leading  back  to  the  Miller  car; 
the  size  of  the  footprints  corresponded  to  de- 
fendant's feet  Defendant  was  arrested  In 
the  Miller  car  soon  after  the  boAj  of  the  de- 
ceased was  found,  which  was  near  the  hour 
of  2  o'clock  in  the  morning,  and  when  first 
arrested  he  denied  that  he  had  killed  de- 
ceased, but  while  in  the  city  calaboose  at 
Carl  Junction,  and  onIy>  a  few  hours  after 
his  arrest  defendant  confessed  to  the  crime 
of  killing  deceased.  After  defendant  was 
taken  to  the  county  Jail  at  Carthage,  and  on 
that  Sunday  afternoon,  he  made  a  sworn, 
written  confession  to  Judge  Bright  who  was 
then  assistant  prosecuting  attorney,  telling 
him  how  this  crime  was  committed,  which 
written  confession  Is  as  follows: 

"State  of  Missouri,  County  of  Jasper — ss.: 

"William  Wilson,  being  duly  sworn,  upon 
his  oath  states:  My  name  is  William  Wilson. 
I  am  24  years  old.  I  was  born  in  South 
Carolina.  I  Joined  the  J.  G.  Miller  Carnival 
Company  January  at  Lafayette,  La.  We 
showed  at  Weir  City,  Kan.,  last  week.  My 
duty  was  working  at  the  merry-go-round  and 
at  the  boarding  car.  At  Weir  City  a  white 
woman,  whom  they  called  Millie  Plum, 
Joined  the  carnival  company.  We  went  from 
Weir  City  to  Carl  Junction.  We  showed 
there  last  week,  and  we  showed  there  the 
last  time  Saturday  night,  and  expected  to 
leave  there  Sunday  morning.  This  white 
woman  I  mentioned  cooked  for  the  members 
of  the  company.  About  midnight  Saturday 
night  July  11,  1908,  I  went  into  the  car  of 
the  carnival  company  where  Millie  Plum 
slept  I  took  off  my  shoes.  She  was  lying 
down.  I  asked  her  to  let  me  have  sexual 
intercourse  .with  her.  She  refused.  Then  I 
bit  her  on  the  Jaw,  and  knocked  her  dovra. 
I  then  carried  her  out  of  the  car  and  for 
about  100  yards  from  the  car.  I  then  tied  a 
rope  around  her  neck  and  dragged  her  some 
distance  to  an  empty  box  car.  I  tried  to  put 
her  into  the  box  car,  but  she  was  too  heavy. 
I  wanted  to  put  her  into  the  box  car  to  hide 
her.  She  never  hit  me  or  cut  me  at  any  time. 
When  first  arrested  I  denied  having  killed 
Millie  Plum.  I  make  this  statement  under 
oath  and  of  my  own  free  will  and  accord, 
voluntarily  and  .without  any  duress  or  re- 
straint whatever  and  without  any  hope  or 
promise  of  clemency  of  any  kind. 

"[Signed.]  WiUie  Wilson. 

"Witness:    Wm.  Weaver. 

"Subscribed  and  sworn  to  before  me  this 
12th  day  of  July.  1908. 
"Henry  L.  Bright  Notary  Public      [Seal.] 
"My  commission  expires  July  28,  1911." 

Dr.  A.  L.  Carpenter,  a  witness  for  the 
state,  who  examined  the  body  of  deceased 
early  on  the  morning  it  was  found,  testi- 
fied as  follows:  "Q.  There  was  a  question 
I    intended    to    ask   you.     What    was    the 
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condition  of  the  body  as  to  whether  or  not 
It  was  alive  or  dead?  A.  It  was  unqueation- 
ably  dead.  Q.  Now,  after  making  an  exam- 
ination. Doctor,  of  the  body,  contusions  and 
braises  and  the  rope  around  the  neck,  what. 
In  your  opinion,  was  the  cause  of  death?  A. 
Dragging  it  up  there  with  the  rope;  it  was 
Btrangulatlon.  Q.  You  say.  Doctor,  it  was 
caused  by  strangulation?  A.  Yes,  sir.  Q. 
That  was  produced  by  what?  A.  By  drag- 
ging her  along  on  her  face.  Q.  That  pro- 
duced death?  A.  Yes,  sir;  I  think  she  was 
Struck  a  blow  on  the  side  of  the  head  first 
Q.  Was  the  blow  on  the  side  of  the  head  suffi- 
cient to  cause  death?  A.  I  don't  think  so. 
Q.  Then,  in  your  opinion  as  a  medical  man, 
you  should  say  It  was  caused  by  strangula- 
tion?   A.  Yes,  sir." 

H.  O.  Barnard,  witness  for  the  state,  and 
the  dty  marshal  of  Carl  Junction  at  the  date 
of  this  crime,  and  who  arrested  defendant, 
testified  to  defendant's  confession  to  him 
as  follows:  "Q.  Oo  ahead,  now,  Mr.  Barnard, 
teU  what  he  said  there — use  his  language. 
A.  He  said  she  come  at  him  with  a  butcher 
knife,  and  he  knocked  her  down,  and  did  this 
either  two  or  three  times — I  wouldn't  be 
positive  which — and  he  knocked  her  down 
«ach  time,  and  he  said  he  thought  be  had 
killed  her,  and  taken  her  on  Us  shoulder ;  at 
any  rate,  he  carried  her  from  the  car  about 
A  hundred  yards  west  up  the  railroad  track, 
and  said  he  was  tired  carrying  her,  and  he 
laid  her  down  and  drug  her  about  another 
hundred  yards  to  an  empty  box  car  that  was 
standing  on  the  siding  there,  and  said  he  in- 
tended to  put  her  in  that  car  and  close  the 
door,  and  possibly  she  would  be  taken  out 
before  It  was  discovered.  Q.  What  else  did 
he  say.  If  anything,  about  bow^  he  dragged 
her?  A.  He  drug  her  with  a  rope  he  had 
around  her  neck,  a  rope  8  or  10  feet  long.  Q. 
Describe  that  rope.  A.  It  was  a  small  rop& 
I  don't  know  Just  what  kind  it  was ;  I  don't 
think  it  would  exceed  half  an  Inch  rope,  and 
possibly  8  or  10  feet  long." 

Frank  R.  Boss,  a  witness  for  the  state,  tes- 
tified to  a  confession  made  by  defendant 
to  him,  as  follows:  "Q.  Do  you  rememt>er 
the  time  Millie  Plum  was  killed  over  at  Carl 
Junction?  A.  I  remember  the  circumstances ; 
I  don't  remember  the  exact  date.  Q.  How 
long  was  it  after  that  time  you  saw  the 
defendant,  William  Wilson?  A.  About  3 
o'clock  that  afternoon.  Q.  Where  did  you 
see  the  defendant  at  that  time?  A.  In  the 
county  Jail  of  Jasper  county.  Q.  Have  any 
canversatlon  at  that  time  as  to  how  this 
killing  took  place?  A.  I  did.  Q.  State  to 
the  Jury  what  the  defendant  said.  A.  Well, 
he  said  he  went  to  the  car  where  this  girl 
was  sleeping,  and  made  a  proposition  to  her 
«nd  she  resented  it,  and  she  came  at  him 
with  a  butcher  knife,  and  he  struck  her  in 
the  face  or  neck,  right  back  here  some  place, 
And  knocked  her  down,  and  after  question- 
ing blm  several  times  over  that,  telling  him  to 
mpeaX  it,  he  finally,  denied  the  butcher  knife. 
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He  said  be  struck  her  on  the  side  of  the  Jaw 
or  neck  and  knodted  her  down,  and,  think- 
ing he  had  killed  her,  he  picked  her  up  and 
took  her  out,  I  believe,  the  side  door  to  the 
car,  and  carried  her  some  75  or  100  yards. 
He  had  a  rope  that  he  bad  been  tying  some 
papers  together  with,  and  he  put  that  around 
her  neck,  and  dragged  her  that  much  further 
to  put  her  in  a  car,  thinking  he  would  fasten 
the  car  up  and  possibly  she  would  be  shipped 
out  and  no  one  would  ever  know  where  she 
went  to,  but  after  he  got  there  he  was  pretty 
well  out  of  wind,  and,  as  well  as  I  remem- 
ber now,  he  said  some  two  or  three  tramps 
were  In  the  car,  and  that  frightened  him, 
and  he  left  her  at  the  side  of  the  car  and 
went  back  to  the  car  and  went  to  bed.  Q. 
What  car  did  he  go  back  to?  A.  Where  this 
girl  was  sleeping,  or  the  car  that  belonged 
to  the  Miller  Carnival  Company." 

J.  W.  Jackson,  a  witness  for  the  state,  tes- 
tified to  the  following  confession  made  to 
him  by  defendant:  "Q.  What  did  he  say? 
A.  He  says,  'I  can't  help  it ;  I  never  done  It' 
Q.  What  else  did  be  say.  If  anything?  A, 
Mr.  Miller,  or  Mr.  Barnard — I  wouldn't  be 
positive  which — says:  'Well,  the  girl  come 
to.  Bill,  and  regained  consciousness,'  and  he 
said  'She  admitted  to  us  and  told  us  that 
you  was  the  one  that  done  It  before  she  died.' 
Q.  What  did  he  say?  A.  He  still  denied  It 
again,  and  he  said  he  couldn't  help  what  she 
said,  he  never  done  It,  and  Miller  spoke  up 
and  says,  'Bill,  whatever  induced  you  to  do 
that,'  he  says,  'you  must  undoubtedly  have 
had  some  provocation  or  you  wouldn't  have 
done  it'  And  he  says,  'Well,  I  tell  you,  Mr. 
Miller,'  he  says,  'went  back  to  where  she 
was  laying  and  made  a  proposal  to  her,  and 
she  Jumped  out  of  where  she  was  laying 
and  come  at  me  with  a  knife,  and  I  struck 
her  in  the  Jaw  and  knocked  her  down,  and 
she  come  at  me  again,  and  I  run  and  she  fol- 
lowed me  out  of  the  car,  and  she  run  at  me 
again,  and  I  knocked  her  down  again,  and 
she  got  up  and  fought  at  me  and  still  struck 
at  me  with  this  knife,  and  I  knocked  her 
down  again  and  knodced  her  senseless,'  and 
I  think,  if  I  am  not  mistaken,  Mr.  Miller 
says,  'You  knocked  her  senseless,'  and  he 
says,  'Yes,  and  then  I  picked  her  up  and  put 
her  on  my  shoulder  and  carried  her  as  far 
as  I  could,  and  then  put  this  rope  around 
her  neck  and  drug  her.'  And  some  of  the 
boys  asked  him  what  made  him  do  that  or 
what  was  he  going  to  do,  and  he  said  he  was 
going  to  put  her  in  that  car,  and  he  said  she 
was  too  heavy,  he  couldn't  get  her  In." 

William  Weaver,  deputy  sheriff,  testified 
to  the  following  confession  as  made  by  de- 
fendant to  him:  "Q.  Did  you  have  any  con- 
versation with  the  defendant  In  regard  to  the 
killing  of  Millie  Plum?  A.  Yes,  sir;  several 
conversations  with  him.  Q.  TeU  the  Jury 
what  they  were — what  he  said.  A.  The  first 
conversation  I  had  with  the  defendant  was 
in  the  afternoon  of  July  12th,  somewhere 
about  6  o'clock,  probably  a  little  later.    It 
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was  In  the  trnsty  room  In  the  county  Jail. 
After  the  defendant  was  brought  to  the  Jail 
on  the  morning  of  the  12th,  being  my  Snnday 
off,  I  left  and  went  to  Carl  Jnnction  for  the 
purpose  of  investigating  the  murder  that  had 
beeu  committed  down  there,  and  I  came 
back  to  the  Jail  in  the  afternoon.  Mr.  Bright, 
the  then  assistant  prosecuting  attorney,  and 
'Mr.  Ross,  in  charge  of  the  Jail  on  that  day, 
and  the  defendant  were  in  the  trusty  room 
together.  Mr.  Bright  had  come  down,  I  sup- 
pose, for  the  purpose  of  getting  a  statement 
from  the  defendant — ^what  he  knew  about  the 
matter.  They  were  together  when  I  arrived 
at  the  Jail,  and  I  immediately  went  Into  the 
room  where  they  were  and  became  interested 
in  the  conversation.  Being  questioned  by 
Mr.  Bright,  the  defendant  made  a  statement ; 
that  is.  he  commenced  to  make  a  statement 
as  to  what  he  knew  about  the  matter,  and 
he  made  the  statement,  as  it  was  repeated 
to  me  by  the  constable,  as  he  had  before  that, 
made  it  to  him,  and  I  spoke  np  to  the  de- 
fendant and  told  him,  I  says:  'Ton  are  lying 
about  this;  you  are  not  telling  the  truth. 
Yon  had  l>etter  come  clean  because  we  have 
got  the  evidence.'  Then  Mr.  Bright  instruct- 
ed him  to  make  a  statement  as  to  what  he 
knew  at>out  the  matter.  Then  he  made  a 
statement  which  was  written  down  by  Mr. 
Bright,  and  later  signed  by  the  defendant, 
after  having  been  read  over  twice,  and  it  was 
read  over  after  he  signed  it  by  Mr.  Bright 
Q.  I  hand  you  Exhibit  A,  Mr.  Weaver,  and 
ask  you  if  that  Is  the  statement?  A.  Yes, 
sir ;  that  is  the  statement  he  signed,  and  my 
own  signature  here  as  a  witness.  Q.  Now, 
Mr.  Weaver,  subsequent  to  that  statement, 
did  yon  have  any  conversation  with  the  de- 
fendant? A.  Yes,  sir.  Q.  State  to  the  Jury 
what  that  was.  A.  It  was  on  the  morning, 
Tuesday  morning  following,  at  about  1 
o'clock  in  the  morning.  Q.  This  was  on  Sun- 
day? A.  Yes:  Sunday  afternoon.  On  the 
Tuesday  morning  following  at  about  1 
o'clock  in  the  morning,  for  certain  reasons  I 
went  to  the  cell  where  the  defendant  was  con- 
fined, and  he  was  lying  on  a  bunk,  apparently 
asleep.  I  touched  him  on  the  shoulder  and 
says,  'Billy,  get  up,  put  on  your  clothes  and 
follow  me.  and  don't  ask  any  questions  nor 
speak  a  word,'  and  he  done  so.  I  took  the 
defendant  into  the  outer  room,  and  left  him 
In  charge  of  Deputy  Sheriff  Cale  and  went 
to  the  barn  and  hitched  up  my  rig.  Mr.  Cale 
took  the  colored  man  out  of  the  Jail,  and  met 
me  at  the  corner  of  Fifth  and  Fulton  streets. 
The  defendant  got  in  the  buggy  with  me,  and 
during  this  ride  I  had  another  conversation 
with  the  colored  man.  After  we  got  out  in 
the  edge  of  town,  I  says,  'Billy,  tell  me  all 
there  is  to  this  thing,'  and  he  went  over  prac- 
tically the  same  6tatem«it  he  made  here 
where  he  signed.  His  statement  was  to  the 
effect  that  be  went  into  the  apartment  of  the 
girl —  Mr.  Sayler:  We  object  to  that  The 
Court:  Overruled.  Mr.  Sayler:  We  except 
He  told  me  he  went  into  the  apartment  of 


the  girl  where  this  white  woman,  Millie 
Plum,  as  I  understand  her  to  be,  was  sleep- 
li«,  for  the  purpose — ^he  used  the  term — doing 
business  with  her.  He  made  a  proposal  to 
her,  and  she  was  lying  on  the  bed  at  the 
time.  She  resented  the  proposition,  and 
Jumped  out  of  the  bed,  and  he  said  he  struck 
her  with  his  fist  on  the  head  or  neck,  and  she 
fell  to  the  floor.  He  said  he  thought  he  bad 
killed  her.  There  was  a  piece  of  rc^e  he 
said  lying  there,  and  he  tied  that  around  her 
neck  and  dragged  her  to  the  side  door  of  the 
car  and  took  her  on  his  shoulder.  He  said 
he  carried  her  up  the  railroad  trade  west 
until  he  became  exhausted  and  laid  the  body 
down  on  the  ground,  and  he  said  at  that 
point  he  saw  the  woman  breathing.  He  said 
he  dragged  the  body  from  there  to  an  empty 
box  car,  which  was  about  100  yards  further 
west  I  asked  him  what  he  took  her  there 
for.  He  said  he  intended  to  hang  the  body  In 
the  car,  so  If  it  was  found  it  would  appear 
the  woman  had  committed  suicide.  I  asked 
him  why  he  didn't  hang  the  body  in  the  car, 
and  he  said  he  thought  he  heard  something 
move  in  the  car,  and  left  the  body  on  the 
ground.  He  also  said  he  was  so  exhausted  he 
could  not  have  put  the  body  in  the  car  if  he 
tried.  I  have  had  other  conversations  since 
then ;  and,  while  there  has  been  other  state- 
ments made,  I  don't  know  as  any  that  would 
throw  any  further  bearing  on  the  case." 

The  defendant  testified  in  his  ovni  behalf, 
and  he  was  the  only  witness  who  testified  on 
the  part  of  the  appellant  His  examination 
and  cross-examination  is  quite  voluminous. 
We  have  examined  it  very  carefully  and  in 
detail,  and  feel  that  it  can  serve  no  good  pur- 
pose to  burden  this  opinion  with  a  detailed 
statement  of  bis  testimony.  It  is  sufficient 
to  say,  after  a  careful  analysis  of  all  bis 
statements,  that  it  amounts  to  simply  this: 
That  he  absolutely  denies  the  killing  of  the 
deceased,  and  denies  the  truth  of  the  con- 
fessions, and  also  makes  a  denial  that  the 
confessions  were  made  at  all. 

At  the  close  of  the  evidence  the  court  fully 
instructed  the  Jury  upon  all  the  legal  propo- 
sitions to  which  there  was  any  testimony 
applicable.  It  is  not  essential  to  reproduce 
the  instructions,  but  will,  during  the  course 
of  the  opinion,  give  those  the  correctness  of 
which  are  challenged  such  attention  as  we 
deem  necessary.  The  cause  was  submitted  to 
the  Jury;  and,  after  due  consideration,  they 
returned  their  verdict  finding  the  defendant 
guilty  of  murder  in  the  first  degree,  and  as- 
sessed his  punishment  at  death.  Timely  mo- 
tions for  new  trial  and  in  arrest  of  Judgment 
were  filed,  and  by  the  court  taken  up  and 
overruled.  Sentence  and  Judgment  were 
entered  of  record  in  conformity  to  the  ver- 
dict, and  from  such  Judgment  the  defendant 
prosecuted  this  appeal,  and  the  record  is 
now  before  us  for  consideration. 

E.  W.  Major,  Atty.  Gen.,  and  John  M. 
Atkinson,  Asst  Atty.  Gen.,  for  the  State. 
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FOX,  J.  (after  stating  the  facts  aa  above). 
It  is  apparent  from  tlie  disclosures  of  tlie 
record  that  this  Is  a  very  serious  case,  being 
one  In  which  the  most  severe  punishment 
kncwn  to  the  law  was  Imposed  by  the  Judg- 
ment of  the  trial  court  Upon  the  part  of 
the  appellant  we  are  not  favored  with  any 
brief  or  suggestions  respecting  the  complaints 
urged  by  the  motion  for  new  trial.  How- 
ever, In  obedience  to  the  requirements  of  the 
statute,  we  have  given  the  entire  record  very 
serious  consideration,  with  the  view  of  deter- 
mining whether  or  not  there  was  any  revers- 
ible error  in  the  trial  of  this  cause.  It  may 
not  be  out  of  place  to  say  that,  even  in  the 
absence  of  any  statute  requiring  us  to  make 
this  investigation,  the  importance  of  this 
case  would  dictate  a  most  careful  considera- 
tion of  every  detail  during  the  progress  of 
the  trial.  There  being  mo  suggestions  on  the 
part  of  the  appellant,  he  not  being  repre- 
sented In  this  court,  we  can  only  look  to  the 
errors  as  designated  in  the  motion  for  new 
trial. 

1.  In  the  motion  for  new  trial  it  is  in- 
sisted that  the  court. erred  in  permitting  the 
state  to  indorse  the  names  of  material  wit- 
nesses on  the  information  after  the  case  had 
been  called  for  trial,  over  the  objections  of 
the  defendant,  and  that  the  witnesses  so  in- 
dorsed were  afterward  introduced  and  exam- 
ined. In  this  connection  It  is  asserted  in  the 
motion  for  new  trial  that  the  prosecuting 
attorney  knew,  from  the  very  time  of  the 
homicide,  that  these  witnesses  were  impor- 
tant and  material,  and  It  is  further  stated 
that  these  witnesses  were  not  previously 
known  to  the  defendant  to  be  \vltnesses 
against  him.  Upon  this  proposition  it  is  suf- 
ficient to  say  that  the  record  does  not  dis- 
close that  there  was  any  motion  to  quash  the 
information  upon  the  ground  that  these  wit- 
nesses were  indorsed  upon  the  Information 
at  the  time  of  the  trial ;  nor  does  It  appear 
that  the  defendant,  through  his  counsel,  made 
any  complaint  that  be  was  taken  by  surprise 
by  reason  of  the  additional  indorsement  up- 
on the  information  of  these  witnesses.  An 
examination  of  the  record  discloses  simply 
an  objection  by  counsel  for  appellant  to  the 
Indorsement  of  the  witnesses,  and  an  excep- 
tion to  the  ruling  of  the  court  in  permitting 
such  names  to  be  Indorsed  on  the  informa- 
tion by  the  prosecuting  attorney.  There  was 
no  request  for  a  continuance  for  a  sufficient 
length  of  time  to  investigate  concerning  the 
additional  witnesses  so  indorsed. 

A  similar  proposition  to  the  one  now  under 
consideration  was  presented  to  this  court  In 
the  comparatively  recent  cases  of  State  v. 
Bailey,  190  Mo.,  loc.  dt  278,  88  S.  W.  733, 
State  V.  Myers,  198  Mo.,  loc.  clt  243,  94  S.  W. 
242,  State  v.  Barrington,  198  Mo.,  loc.  clt 
66,  95  S.  W.  235,  and  it  was  expressly  ruled 
in  those  cases,  upon  disclosures  of  the  records 
very  similar  to  those  in  the  case  at  bar,  that 
there  was  no  error  in  permitting  the  indorse- 
mente  to  be  made.    Manifestly  the  defendant 


Is  in  no  position  to  complain  at  the  action  of 
the  court  in  the  absence  of  any  suggestion 
of  surprise,  or  an  application  for  a  contin- 
uance by  reason  of  such  surprise,  with  the 
view  of  making  an  investigation  as  to  the  ad- 
ditional witnesses.  This  proposition  was  ex- 
haustively treated  in  the  cases  of  State  v. 
Myers,  State  v.  Barrington,  and  State  v, 
Bailey,  supra,  as  well  as  in  the  case  of  State 
y.  Henderson,  186  Mo.,  loc.  dt  48Z,  85  S.  W. 
570. 

2.  Hie  appellant  complains  in  his  motion 
for  new  trial  that  the  court  erred  in  admit- 
ting illegal,  incompetent  irrelevant,  and  im- 
material testimony.  This  complaint,  at  least 
partly.  Is  directed  at  the  admission  of  the 
numerous  confessions  made  by  the  defendant 
concerning  the  commission  of  this  offense. 
Upon  that  question  it  is  only  necessary  to 
say  that  the  record  discloses  great  care  upon 
the  part  of  the  trial  court  to  first  ascertain 
whether  or  not  such  confessions  were  ob- 
tained by  improper  inducements  held  out  to 
the  defendant  The  trial  court  excluded  the 
Jury,  and  made  a  preliminary  examination 
upon  the  question  as  to  the  inducements  held 
out  to  this  defendant  to  make  the  confes- 
sions, and  upon  such  examination  the  court 
ruled  that  the  confessions  were  voluntary 
and  admissible.  In  our  opinion  the  action 
of  the  court  in  admitting  the  confessions  of 
the  defendant  was  entirely  proper.  The 
record  does  not  disclose  any  improper  con- 
duct on  the  part  of  the  officers,  or  any  flat- 
tery of  hope,  promise  of  immunity,  or  use  of 
threats  in  order  to  Induce  the  defendant  to 
make  such  confessions.  Hence  it  follows 
that  the  confessions  were  voluntary,  and 
were  admissible  in  evidence.  It  is  hardly 
necessary  to  cite  authorities  upon  this  propo- 
sition. However  it  was  fully  treated  of,  and 
the  rules  clearly  announced,  in  State  v. 
Brooks  (not  yet  officially  reported)  119  S.  W. 
353;  State  v.  Wooley,  215  Mo.,  loc.  clt  682, 
115  S.  W.  417;  State  v.  Spaugh,  200  Mo.,  loc. 
clt  596,  98  S.  W.  55 ;  State  v.  Hottman,  196 
Mo.,  loc.  clt  127,  W  S.  W.  237 ;  State  v.  Bar- 
rington, 198  Mo.,  loc.  dt  109,  95  S.  W.  235 ; 
State  V.  Ruck,  194  Mo.,  loc.  clt  437,  92  S.  W. 
706,  and  numerous  other  cases.  It  must  be 
held  that  there  was  no  error  in  the  admis- 
sion of  the  confessions  of  the  defendant  In 
this  cause. 

Again,  under  this  assignment  of  the  admis- 
sion of  Illegal  and  incompetent  evidence,  will 
be  embraced  the  complaint  lodged  in  the 
motion  for  new  trial,  that  the  defendant  was 
"cross-examined  about  matters  not  testified 
to  in  chief."  We  have  examined  the  disclo- 
sures of  the  record  respecting  the  cross-exam- 
ination of  the  defendant  and  have  reached 
the  conclusion  that  there  is  no  merit  in  this 
assignment  of  error.  The  defendant  in  bis 
testimony  in  chief  testified  that  he  made  the 
confessions  at  Carl  Junction  as  testified  to 
by  different  witnesses,  and  also  that  he 
signed  a  written  confession  to  Judge  Bright, 
but  claimed  that  the  first  corfessions  were 
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obtained  by  threats  and  duress,  and  that  be 
did  not  know  the  contents  of  the  written  con- 
fession. This  statement  upon  the  i)art  of  the 
defendant  opened  a  wide  field  for  cross-ex- 
amination. It  was  clearly  proper  on  the  part 
of  the  state  to  cross-examine  the  defendant 
fully  as  to  the  facts  stated  in  the  confessions, 
and  this  Is  all  that  was  done.  We  are  unable 
to  find  In  the  disclosures  of  the  record  any 
violation  of  the  statutory  rule  that  the  de- 
fendant can  only  be  cross-examined  upon 
matters  referred  to  in  his  examination  in 
chief.  State  v.  Miller,  190  Mo.,  loa  dt  462, 
89  S.  W.  377;  State  v.  Avery,  113  Mo.,  loc. 
cit  498,  21  8.  W.  193;  State  v.  Wartz,  191 
Mo.,  loc.  dt  579,  90  S.  W.  838,  and  numerous 
other  cases. 

The  next  complaint  embraced  In  the  assign- 
ment of  errors  in  the  motion  for  new  trial  as 
to  the  admission  of  improper  and  incompe- 
tent evidence  is  that  the  state  was  permitted 
to  introduce  the  rope  found  around  the  neck 
of  the  deceased  upon  the  discovery  of  her 
body.  This  rope  was  fully  identified  by  wit- 
ness Chas.  Roney  as  being  the  one  found  tied 
around  the  neck  of  the  deceased;  and  one 
of  the  physicians  testifying  in  this  cause 
stated  that  the  death  of  the  deceased  may 
have  resulted  from  strangulation.  We  are  of 
the  opinion,  that  this  rope,  after  l>eing  iden- 
tified, was  clearly  admissible  in  evidence. 

S.  Another  complaint,  urged  and  insisted 
upon  in  the  motion  for  new  trial,  is  that  the 
court  permitted  one  of  the  local  attorneys, 
Mr.  Andrews,  who  was  of  counsel  for  the 
state,  to  make  an  improper  argument  to  the 
Jury.  Upon  this  proposition  It  is  sufficient 
to  say  that  a  careful  examination  of  the 
bill  of  exceptions  falls  to  disclose  a  proper 
preservation  of  objections  and  exceptions  to 
the  action  of  the  court  upon  objections  dur- 
ing the  argument  of  Mr.  Andrews.  There- 
fore, we  take  it,  that  assignment  of  error  is 
not  before  the  court  for  review. 

4.  Appellant  also  lodges  the  complaint  in 
bis  motion  for  new  trial  that  one  Oea  W. 
Crowder,  who  had  been  the  attorney  of  the 
defendant  in  his  preliminary  hearing  in  this 
cause,  took  a  seat  at  the  counsel  table  for 
the  state,  and  began  assisting  the  prosecut- 
ing attorney  to  select  a  jury  in  this  cause. 
A  careful  consideration  of  the  disclosures  of 
the  record  makes  it  manifest  that  there  is  no 
merit  in  this  assignment  of  error.  The 
record  discloses  simply  this:  Mr.  Sayler,  who 
was  representing  the  defendant.  Interposed 
an  objection  to  Mr.  Crowder  sitting  as  coun- 
sel on  behalf  of  the  state  in  this  trial,  on  ac- 
count of  bis  being  former  attorney  for  the 
defendant  "By  the  Court:  Objection  sus- 
tained." This  is  absolutely  all  that  is  em- 
braced in  the  record  concerning  Mr.  Crow- 
der's  participation  In  this  trial.  The  defend- 
ant interposed  an  objection  to  his  sitting  as 
counsel  on  behalf  of  the  state  In  the  trial, 
and  the  court  sustained  the  objection.  In 
other  words,  the  court  upon  that  proposition 
did  what  was  requested  by  counsel  for  appel- 


lant   We  are  of  the  opinion  tliat  there  is  no 
merit  in  that  complaint 

5.  It  is  insisted  la  the  motion  for  new 
trial,  and  is  assigned  as  one  of  the  reasons 
why  a  new  trial  should  be  granted,  that  upon 
the  showing  made  respecting  newly  discov- 
ered evidence  the  court  should  have  granted 
a  new  trial.  The  record  upon  this  question 
discloses  that  an  affidavit  was  filed  by  Walter 
B.  Sayler  in  support  of  the  motion  for  new 
trial,  asserting  that  other  evidence  had  been 
discovered  since  the  trial,  detailing  in  his 
affidavit  the  substance  of  the  evidence  and 
the  names  of  the  witnesses  who  would  give 
such  evidence.  It  fully  answers  the  assign- 
ment of  error  upon  this  proposition  to  simply 
suggest  that  the  affidavit  upon  the  subject  of 
newly  discovered  evidence  is  not  supported 
by  the  oath  of  the  appellant  or  are  there 
any  affidavits  filed  bj  the  witnesses  whom  it 
is  alleged  would  give  certain  evidence  upon  a 
new  trial  of  this  cause.  The  uniform  rul- 
ings of  this  court  upon  that  proposition  are 
that  the  affidavit  by  counsel  for  appellant 
upon  the  subject  of  newly  discovered  evi- 
dence is  Insufficient  In  order  to  fully  meet 
the  requirements  of  the  law  as  announced 
by  this  court  In  an  unbroken  line  of  decisions, 
the  affidavit  detailing  the  newly  discovered 
evidence  must  have  the  support  of  the  appel- 
lant himself,  as  well  as  the  witnesses  by 
whom  be  expects  to  establish  the  facts  he  al- 
leges have  been  newly  discovered.  It  really 
is  not  necessary  to  cite  authorities  upon  this 
question,  but  the  cases  of  State  v.  Flutcher, 
166  Mo.,  loa  cit  587,  66  ».  W.  429 ;  State  v. 
Neasby,  188  Mo.,  loc.  dt  472,  87  S.  W.  468; 
State  V.  Miller,  144  Mo.,  loc.  cit  30,  45  S.  W. 
1104 ;  State  v.  Bowman,  161  Mo.,  loc.  dt  94. 
62  S.  W.  996,  fully  treat  of  that  question,  and 
correctly  state  the  rules  of  law  which  have 
uniformly  been  applied  to  it 

6.  The  motion  for  new  trial  by  the  appel- 
lant directs  attention  to  but  one  instruction 
of  which  it  complains  of  the  action  of  the 
trial  court  in  giving  it  The  motion  refers 
to  this  Instruction  as  No.  8,  but  manifestly  it 
has  reference  to  instruction  No.  7,  for  the 
reason  that  following  the  number  of  the  in- 
struction, it  is  redted  in  the  motion  for  new 
trial  that  the  Instruction  "told  the  jury  how 
they  should  construe  what  the  defendant  Is 
alleged  to  have  said  against  himself,  and  how 
they  might  construe  what  he  said  at  the 
same  time  in  favor  of  himself."  This  recita- 
tion clearly  pointed  to  what  was  said  to  the 
jury  In  Instruction  No.  7,  and  we  shall  treat 
the  complaint  as  referring  to  that  instruc- 
tion. Instruction  No.  7  was  as  follows:  "You 
are  Instruded  that  if  you  find  and  believe 
from  the  evidence  that  the  defendant  made 
any  statement  or  statements  In  relation  to 
the  homicide  charged  In  the  information  as 
to  how  said  homicide  was  committed,  you 
must  consider  such  statement  or  statements, 
altogether.  The  defendant  is  entitled  to  the 
benefit  of  anything  he  said  for  himself,  if 
true,  and  the  state  is  entitled  to  the  benefit 
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of  anything  he  said  against  himself  in  any 
statement,  or  statements,  proven  by  the  state. 
What  the  defendant  said  against  himself  the 
law  presumes  to  he  true,  because  said  against 
himself.  What  the  defendant  said  for  him- 
self the  Jury  are  not  bound  to  believe,  be- 
cause it  was  said  in  a  statement  or  state- 
ments proven  by  the  state,  but  the  Jury  may 
believe  or  disbelieve  it  as  it  is  shown  to  be 
true  or  false  by  the  evidence  in  the  case.  It 
Is  for  you  to  consider,  under  ail  the  evidence 
or  circumstances,  how  much  of  the  whole 
statement  or  statements  of  the  defendant 
proven  by  the  state  you,  from  the  evidence, 
may  deem  worthy  of  belief."  In  our  opinion 
there  Is  no  substantial  ground  for  complaint 
respecting  instruction  No.  7.  It  has  substan- 
tially, in  the  same  form,  met  the  approval 
of  this  court  from  its  earliest  history,  com- 
mencing with  the  case  of  State  v.  Hays,  23 
Mo.  287,  down  to  the  present  time.  In  State 
V.  Darrah,  152  Mo.,  loc.  cit  541,  54  S.  W. 
226,  in  dlscuBslug  a  complaint  urged  against 
an  Instruction  in  thar  case,  in  similar  form 
to  Instruction  No.  7  in  the  case  at  bar,  it  waa 
Bald  that  the  instruction  under  discussion 
"has  been  approved  so  often  in  this  state 
that  we  must  decline  to  enter  upon  its  de- 
fense." This  court  has  in  a  number  of  cases 
expressly  ruled  that  there  was  no  wror  in 
declaring  the  law  substantially  as' it  is  stated 
in  instruction  No.  7,  and  we  do  not  deem  it 
necessary  to  burden  this  opitiion  with  the 
citation  of  numerous  cases  supporting  the 
conclnslons  as  herein  reacb^ 

7.  Finally,  the  motion  for  a  new  trial  as- 
signs, as  a  reason  for  the  granting  of  a  re- 
hearing, that  the  verdlcrt  as  returned  by  the 
jury  is  wholly  anwat¥anted,  and  manifestly 
rendered  in  utter  disregard  of  the  court's  in- 
structions and  the.  evidence  before  the  jury. 
Upon  this  propoi^itton  it  will  suffice  to  say 
that  wc  have  siVbstantlally  Indicated  the  na- 
ture and  character  of  the  testimony  devel- 
oped upon  the 'trial  of  this  cause,  and  in  our 
opinion  it  CBUtiot  l>e  seriously  contended  that 
there  was  not  substantial  evidence  tending 
to  show  tM  guilt  of  the  defendant  of  the 
offenae  o^ ''which  he  was  convicted.  In  fact, 
after  a  careful  consideration  of  all  the  testi- 
vaoug  d«re1oped  upon  the  trial,  we  see  no 
ea^^pa  from  the  conclusion  that  the  jury 
00  aid  not,  with  any  degree  of  reason  for  It, 
huve  returned  any  other  verdict  than  the 
oitie  returned  in  this  cause.  This  is  a  very 
S'erious  case,  and  the  results  of  It  are  quite 
ifaiportant  to  the  defendant.  His  counsel  in 
^e  lower  court  presented  his  side  of  the  case 
fairly  and  in  a  commendable  lawyerlllce  way, 
«nd  whatever  may  be  the  serious  results 
confronting  the  defendant,  at  last  it  must  l>e 
attributed  to  his  own  unlawful  acts,  which 
are  so  clearly  disclosed  by  the  record  now  be- 
fore OS.  The  defendant  is  not  represented  In 
tbla  court,  and  we  have,  as  heretofore  In- 
•jlcated,    fully    considered   the   errors   com- 


plained of  in  the  motion  for  new  trial,  and  in 
the  consideration  of  the  complaints  of  such 
motion  we  have  made  an  independent  exam- 
ination of  the  record,  with  the  view  of  ascer- 
taining whether  or  not  there  was  any  sub- 
stantial error  by  the  court  in  the  trial  of  this 
cause.  With  that  end  in  view  we  have  ana- 
lyzed in  detail  the  entire  disclosures  of  the 
record,  and  from  this  examination  we  see 
no  escape  from  the  conclusion  that  the  de- 
fendant was  afforded  a  tair  and  impartial 
trial,  and  there  is  nothing  left  for  this  court 
to  do  except  to  give  expressicm  to  its  affirm- 
ance of  the  judgment 

Entertaining  the  views  as  herein  indicated, 
the  judgment  of  the  trial  court  should  be 
affirmed,  and  it  is  so  ordered.    All  concur. 


STATE  V.  VAUGHN. 

(Supreme  Court  of   Missouri,  Division  No.  2. 

Nov.  23,  1909.) 

1.  CKiitiifAi,  Law  (S  1104*)— Record  ow  Ap- 
peal. 

Tlie  transcript  on  appeal  should  keep  the 
matters  of  the  record  proper  distinct  from  the 
bill  of  exceptions. 

[M.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  S  1104.*] 

2.  Cbimiwal  Law  ({  1086*)— Abeaiqnment— 
Record — Necessity. 

The  arraignment  of  accused  and  the  entry 
of  a  plea  must  be  shown  by  the  record  proper, 
or  the  conviction  must  be  reversed. 

[Ed.  Note.— For  other  casca,  see  Criminal 
Law,  Cent  Dig.  §§  2753,  2754;  Dec.  Dig.  | 
1086.*] 

3.  Criminai,  Law  («  311,  366*)— Evidence- 
Declarations  OF  Insane  Person— Aoiiis- 

SIBILITY. 

One  shown  to  have  been  insane,  and  com- 
mitted to  an  insane  hospital,  presumptively  con- 
tinues to  be  insane  while  remaining  a  patient, 
and  a  statement  made  by  her  is  presumptively 
incompetent,  though  a  part  of  the  res  gestie. 

[tjA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  744,  80G;  Dec.  Dig.  §§  311, 
366.*] 

Appeal  from  Circuit  Court,  Callaway  Coun- 
ty;  David  H.  Harris,  Special  Judge. 

Elwood  Vaughn  was  convicted  of  crime, 
and  he  appeals.    Reversed  and  remanded. 

I.  W.  Boulware  and  D.  W.  Herring,  for 
appellant  E.  W.  Major,  Atty.  Gen.,  and 
John  M.  Dawson,  Asst  Atty.  Gen.,  for  the 
State. 

GANTT,  P.  J.  Defendant  was  convicted 
by  a  jury  in  the  circuit  court  of  Callaway 
county  of  an  attempt  to  commit  rape,  and 
his  punishment  assessed  at  six  years  in  the 
penitentiary.  On  motion  his  punishment  was 
reduced  to  three  years  in  the  penitentiary, 
and  he  was  sentenced  accordingly.  From 
that  judgment  he  has  appealed  to  this  court 

The  transcript  is  in  a  most  unsatisfactory 
shape,  and  we  must  again  admonish  both 
counsel  and  the  clerks  of  the  circuit  and 
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criminal  conrts  to  aee  that  the  transcript 
shall  show  that  tbe  matters  of  record  prop- 
er are  k^t  distinct  from  the  bill  of  excep- 
tions, as  was  pointed  out  In  Stark  v.  Zehn- 
der,  204  Mo.  449,  102  S.  W.  992.  Howerer, 
we  have  gone  through  the  record,  and  have 
concluded  that  there  Is  sufficient  therein  to 
indicate  what  is  record  proper  and  that 
which  is  In  the  bill  of  exceptions. 

It  appears  that  on  January  9,  1906,  an 
affidavit  was  made  before  J.  B.  Hyde,  a 
Justice  of  the  peace,  charging  the  defendant 
with  the  crime  of  burglary,  and  on  January 
29,  1008,  there  was  a  preliminary  hearing 
of  tbe  said  charge,  which  resulted  in  the 
Justice  holding  tbe  defendant  to  answer  be- 
fore the  circuit  court  at  its  next  regular 
term  in  May,  190S,  to  the  said  charge.  The 
transcript  was  duly  filed  with  the  clerk  of 
the  circuit  court,  and  at  the  said  May  term, 
1908,  the  grand  Jury  investigated  the  charge 
and  reported  "Not  a  true  bill."  Afterwards, 
on  tbe  18th  of  September,  1908,  the  prosecut- 
ing attorney  filed  with  the  clerk  of  the  cir- 
cuit court  an  information,  charging  the  de- 
fendant in  two  counts  with  the  charge  of 
burglary  In  feloniously  breaking  into  State 
Hospital  No.  1,  located  at  Fulton,  Mo. — ^in  the 
first  count  with  Intent  to  make  an  assault 
upon  one  of  the  Inmates  therein,  and  In  the 
second  with  the  intent  to  take,  steal,  and 
carry  away  the  goods  and  chattels  belonging 
to  the  state  in  said  hospital  then  and  there 
kept.  In  due  time  a  motion  to  quash  was 
filed  and  overruled,  and  thereupon  tbe  de- 
fendant was  arraigned  and  entered  his  plea 
of  not  guilty  on  December  7,  190a  After- 
wards, on  December  14,  1908,  by  leave  of 
court,  the  prosecuting  attorney  filed  a  new 
information,  which  was  also  in  two  counts. 
On  the  7th  of  January,  1909,  and  during  the 
said  December  term,  1908,  David  H.  Harris, 
Esq.,  was  duly  elected  and  qualified  as  Q)e- 
cial  Judge  of  tbe  said  circuit  court,  and  on 
the  8th  of  January,  1909,  defendant  was 
put  upon  trial  upon  the  said  amended  in- 
formation, and  the  Jury  failed  to  agree  and 
were  discharged,  and  the  cause  was  continu- 
ed until  the  1st  day  of  February,  1909,  on 
which  day  It  was  set  down  for  trial  on 
Wednesday,  the  Sd  day  of  February,  and  on 
the  last-mentioned  day  the  Jury  was  Im- 
paneled, selected,  and  sworn,  and  after  hear- 
ing the  evidence  returned  their  verdict,  find- 
ing the  defendant  guilty  under  the  first 
count  in  the  information  and  assessing  his 
punishment  at  six  years  In  the  penitentiary. 
In  due  time  he  filed  his  motions  for  new 
trial  and  In  arrest  of  Judgment,  which  were 
heard  and  overruled,  and  thereupon,  on  mo- 
tion, his  punishment  was  reduced  to  three 
years  In  tbe  penitentiary,  and  he  was  sen- 
tenced accordingly. 

1.  The  first  assignment  of  error  is  'that 


the  defendant  was  tried  upon  the  amended 
information,  without  having  been  arraigned, 
or  any  plea  entered  by  him,  or  in  his  be- 
half, by  order  of  the  court  A  careful  ex- 
amination of  the  record  discloses  that  this 
is  true,  and  no  suggestion  has  been  made  on 
the  part  of  the  state  that  the  transcript  is 
defective  In  that  respect  There  is  in  our 
criminal  practice  no  proposition  better  set- 
tled by  a  long  line  of  precedents  than  that  a 
trial  cannot  proceed  against  a  prisoner  for 
an  offense  for  which  he  has  not  been  arraign- 
ed and  to  which  be  has  not  pleaded  guilty. 
Time  and  again  it  has  been  ruled  that, 
where  tbe  record  in  this  court  shows  no  ar- 
raignment, tbe  Judgment  must  be  reversed. 
State  V.  Saunders,  53  Mo.  234;  State  v.  Boat- 
right,  182  Mo.,  loc.  dt  52,  81  S.  W.  450; 
State  V.  WUllams,  117  Mo.  879,  22  S.  W. 
1104;  State  v.  Walker,  119  Mo.  467.  24  S. 
W.  1011;  State  v.  West,  84  Mo.  440.  The 
arraignment  and  the  entering  of  a  plea  is 
a  matter  which  must  be  entered  upon  the 
record  proper,  and  Is^ot  a  matter  of  mere 
exception.  For  this  error  alone.  If  no  other, 
the  Judgment  must  be  reversed  and  the 
G^use  remanded. 

2,  Inasmuch  as  the  Judgment  must  be  re- 
versed, and  It  may  be  the  cause  will  be  tried 
again,  we  have  concluded  we  should  express 
our  opinion  upon  the  admissibility  of  the 
testimony  of  .Mrs.  Bruner  and  Miss  Peters 
as  to  statemestB  made  to  them  by  Mrs.  Ar- 
nold during  the  night  or  early  morning  of 
January  4,  1908,  and  after  she  was  found 
out  of  the  room  she  usually  occupied.  These 
statements  were  Id^no  sense  a  part  of  the 
res  gestae.  They  were  clearly  narrative  of  a 
past  transaction.  Tb^  were  hearsay.  More 
than  this,  if  Mrs.  ArnolJ^  under  the  showing 
made  In  this  record,  had', been  offered  as  a 
witness,  she  would  have  been  incompetent, 
for  the  reason  that  she  wasNlnsane.  Having 
been  shown  to  be  insane,  and  committed  to 
the  hospital  for  the  Insane,  tue  presumption 
is  that  she  continued  insane  a^  the  time  she 
made  the  statements  attributed  to  her.  30 
Am.  &  Eng.  Ency.  035,  bb;  HoC^le  v.  Weav- 
er, 206  Pa.  89,  55  Atl.  838.  Wi/;hout  this 
evidence  there  was  little.  If  anythldg.  tend- 
ing to  establish  the  charge  of  whichtlj*  de- 
fendant was  found  guilty,  and  It  is  appar- 
ent that  this  testimony  was  hurtful  in  the 
extreme. 

Other  propositions  for  reversal  are  ad- 
vanced by  tbe  learned  counsel  for  the  d^ 
fendant ;  but  they  are  such  as  can  be  readi- 
ly avoided  on  another  trial,  if  it  shall  bS 
deemed  advisable  to  prosecute  the  cause  fur- 
ther. 

For  the  errors  noted,  the  Judgment  is  re> 
versed,  and  the  cause  remanded. 

BURGESS  and  FOX,  JJ.,  concue, 
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STATE  T.  LINN. 

(Sapreme  Court  of  Missouri,  DiTtelon  Na  2. 

No7.  23.  1900.) 

1.  Homicide  ({  135*)— MmoBB— SumciEircT 

OP     iNFOBlfAIION  —  MBANB     or     INIXICIINO 

Wound. 

An  Information,  chareing  ttiat  accused  as-' 
saulted  decedent,  and  with  a  knife,  whlcli  be 
held  in  his  band,  struck  decedent,  giving  him, 
with  the  knife  aforesaid,  a  fatal  wound,  of  which 
wound  decedent  instantly  died,  sufficiently  charg- 
ed that  the  mortal  wound  was  given  decedent 
by  reason  of  the  aaaaolt  with  the  knife. 

(Ed.   Note. — For   other   cases,   see   Homicide, 
Cent.  Dig.  t  217;  Dec  Dig.  i  135.*] 

2.  HomciDK  (I  841*)— Appeal— Rbvmw—Ih- 

BTBUCTIONS— MaNSLA'COHTEB. 

Where  the  court  charged  fully  on  murder 
in  the  first  and  second  degrees,  and  that  if  ac- 
cused voluntarily  brought  on  the  difficulty,  or 
entered  into  it  without  any  intent  of  killing  or 
inflicting  great  personal  injury  upon  decedent, 
and  during  the  difficulty  it  became  necessary 
for  him  to  kill  decedent  to  save  himself  from 
being  killed  or  receiving  great  personal  injury,  he 
would  be  guilty  of  manslaughter  in  the  fourth 
degree,  the  last  charge  being  based  upon  the 
only  evidence  which  would  have  reduced  the 
homicide  to  manslaughter  in  the  fourth  degree, 
failure  to  more  fully  define  manslaughter  was 
not  reversible  error,  especially  where  accused 
was  found  guilty  of  murder  in  the  second  de- 
gree. 

[Bi.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  i  721 ;   Dec.  Dig.  I  341.*] 
S.  Cbiminai,   Law   ($  825*)— Instbuotiorb— 

Duty  to  Ask. 

Where  accused  requested  a  charge  on  man- 
slaughter, which  was  given  as  asked,  and  re- 
quested no  other  on  that  subject,  and  saved  no 
exceptions  to  the  failure  of  the  court  to  instruct 
more  fully  on  that  degree  of  offense,  he  could 
not  complain  because  the  court  declared  the 
law  identically  as  requested  by  him. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law.  Cent.  Dig.  <  2005 ;   Dec.  Dig.  {  825.*] 

4.  Homicide  ({  119*)— Self-Defensb— Fobce 
Reqcibed  to  Repel  Attack. 

If  accused  had  good  reason  to  believe,  and 
did  believe,  that  decedent  designed  to  do  him 
great  bodily  harm,  and  that  such  desi^  was 
atx>ut  to  be  accomplished,  he  had  the  right  to 
act  on  appearances,  and  cut  or  stab  decedent  to 
prevent  the  accomplishment  of  such  design,  even 
though  such  cut  or  stab  resulted  in  decedent's 
death,  and  was  not  required  to  nicely  gauge  the 
force  used,  but  could  use  any  means  that  appear- 
ed reasonably  necessary  under  the  circumstan- 
ces, nor  was  it  necessary  that  his  danger  should 
have  been  in  fact  impending. 

[Ed.   Note. — For  other  cases,   see  Homicide, 
Cent  Dig.  {{  172-174;   Dec  Dig.  I  119.*] 

5.  Oriminjli,  Law  (5  829*)— Request  fob  Ih- 
8TBUCTI0RS— Request  Cotebed  bt  Chaboe 
Given. 

Where  the  charge  given  covers  the  rights  of 
accused,  and  states  the  law  as  fully  and  favor- 
ably to  him  as  he  could  ask,  it  is  not  error  to 
refuse  other  charges,  though  correct  in  law. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  2011;   Dec  Dig.  i  829.*] 

a.  Cbiminal  Law  (|  957*)— Misconduct  of 

Just— Statements  by  Jubobb. 

Jurors  speak  through  their  verdict  and  can- 
not violate  secrets  of  the  jury  room  and  tell  of 
any  misconduct  that  transpired  there,  nor  speak 
of  methods  which  induced  to  produce  the  ver- 
dict 

iBA.   Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  I  2394 ;  Dec.  Dig.  |  957.*] 


7.  Cbiminal  Law  (t  825*)— Misconduct  of 

JuBY— New  Tbial. 

About  half  or  three-quarters  of  an  hour  aft- 
er the  verdict  was  returned,  and  the  jury  dis- 
charged, a  paper  was  found  in  front  of  the 
judge's  desk  and  jury  box,  containing  a  column 
of  12  figures,  ranging  from  10  to  35,  which  had 
been  added  and  the  sum  divided  by  12,  producing 
a  quotient  of  24,  which  quotient  corresponded 
to  the  number  of  years  at  which  the  jury  assess- 
ed accused's  imprisonment  No  other  trial  had 
int^ervened  between  the  return  of  the  verdict  in 
the  case  in  question  and  the  finding  of  the  pa- 
per. There  was  nothing  to  indicate  that  the 
figures'  were  in  the  liana  writing  of  any  juror, 
nor  to  Indicate  that  the  jurors  agreed  in  advance 
to  adopt  as  their  verdict  the  quotient  resulting 
from  dividing  by  12  the  aggregate  of  the  num- 
bers set  down  on  the  paper.  Held  not  ground 
for  setting  aride  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2238;   Dec  Die.  {  925.*] 

Appeal  from  Circuit  Court,  Oregon  County; 
J.  L.  Fort,  Judge. 

Ed  Linn  was  convicted  of  murder  In  the 
second,  degree,  and  he  appeals.     Affirmed. 

Geo.  M.  Miley  and  B.  F.  Dorris,  for  ap- 
pellant E.  W.  Major,  Atty.  Gen.,  and  Jas. 
T.  Blalr,  Asst  Atty.  Gen.,  for  the  State. 

GANTT,  P.  J.  On  the  29tli  day  of  June, 
1908,  the  itrosecatlng  attornej-  of  Oregon 
county  filed  In  the  circuit  court  of  said 
county  an  Information,  charging  Ed  Linn 
and  John  Rodman  with  murder  in  the  first 
degree.  An  application  for  change  of  ven- 
ue, based  on  the  alleged  prejudice  of  Judge 
Evans,  was  filed  by  Linn,  and  sustained. 
The  trial  was  set  for  September  1,  1908, 
and  Judge  Fort  was  requested  to  try  the 
cause.  The  defendant  Linn  was  duly  ar- 
raigned, and  pleaded  not  guilty.  The  Jury 
was  impaneled  and  sworn,  and,  having 
heard  the  evidence,  found  the  defendant 
guilty  of  murder  in  the  second  degree,  and 
fixed  his  punishment  at  24  years  in  the 
penitentiary.  Motions  for  new  trial  and  In 
arrest  of  Judgment  were  filed  and  overrul- 
ed, and  the  defendant  sentenced  in  accord- 
ance with  the  verdict 

The  evidence  for  the  state  tended  to  show 
the  following  state  of  facts:  On  February 
26tb  a  wedding  was  in  progress  at  the  farm- 
house of  Ockley  Nettles  tn  Oregon  county. 
Mo.  The  house  was  occupied  by  a  tenant 
named  Morrow,  and  was  situated  about  100 
yards  from  the  residence  of  Ockley  Nettles, 
the  deceased,  on  the  same  farm.  About  2 
o'clock  in  the  afternoon  that  day  on  which 
the  killing  occurred  the  defendant  appeared 
at  his  father's  house,  procured  a  bottle  of 
whisky,  Inquired  for  John  Rodman,  who  was 
subsequently  Indicted  as  accessory,  and  im- 
mediately departed  In  search  of  him.  On 
that  afternoon  defendant  and  Rodman  ap- 
I>eared  at  the  home  of  Mrs.  Mary  Nettles 
Id  a  somewhat  intoxicated  condition.  Learn- 
ing from  Mrs.  Nettles  that  a  wedding  was 
to  occur  at  Morrow's,  they  left  the  house, 
and  proceeded  towards  the  latter's  place. 
Arriving  at  Morrow's,   the  defendant  and 
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Rodman  did  not  enter  the  house,  bat  trept 
around  behind  It  and  drank  some  whisky 
that  they  had  brought  with  them.  Seeing 
the  deceased,  Nettles,  they  invited  him  to 
drink  with  them,  and  he  did  so.  Defend- 
ant and  Rodman  then  walked  np  the  road 
with  one  Underwood,  and  returned  cursing 
and  blackguarding;  the  defendant  boasting 
of  their  ability  to  whip  afiy  one  present 
In  the  meantime  the  deceased  had  returned 
to  a  position  near  the  entrance  of  the  house, 
and  was  leaning  against  a  post  of  a  shed 
adjacent  thereto.  Defendant  and  Rodman 
approached  the  deceased,  and  Rodman  ask- 
ed him  if  he  had  anything  against  him. 
Deceased  replied  that  he  had  not.  Defend- 
ant then  put  the  same  question,  and  receiv- 
ed a  like  reply.  Deceased  then  asked  Rod- 
man if  he  (Rodman)  had  anything  against 
him,  and  Rodman  said  he  had  not.  Deceas- 
ed then  asked  defendant  a  like  question, 
and  defendant  replied:  "Yes;  you  ran  over 
my  father,  and  I  am  not  going  to  take  It"— 
and  then  with  an  oath  said  that  the  de- 
ceased could  not  treat  him  that  way.  Suit^ 
Ing  the  action  to  the  word,  defendant  drew 
his  knife  and  stepped  In  front  of  the  deceas- 
ed. He  raised  his  knife,  whereupon  deceas- 
ed stooped  to  pick  up  a  stick,  and  as  he  did 
BO  the  defendant  rushed  in  on  him  and 
dealt  the  fatal  blow.  At  this- Juncture  the 
deceased  either  struck,  or  struck  at,  the 
defendant  with  a  stick,  but  apparently  with- 
out eftect  He  then  dropped  the  stick  and 
grappled  with  the  defendant,  endeavoring 
to  prevent  the  defendant  cutting  him  fur- 
ther with  the  knife.  They  struggled  for  a 
short  time  until  the  deceased  cried  to  a  by- 
stander "to  take  him  off ;  he  has  killed  me." 
Rodman  then  seized  the  defendant,  and  forc- 
ed him  from  the  deceased,  who' staggered 
by  and  behind  the  comer  of  the  house. 
Defendant  released  himself  from  Rodman's 

grasp,  and,  saying,  "I  will  kill  him,  G 

d him,"  ran  after  the  deceased.  As  de- 
ceased fell,  defendant  struck  at  him  again 
with  his  knife.  Returning  from  this  second 
assault,  defendant  said  he  "had  cut  him  to 

the   heart,   Q d him."     Defendant 

and  Rodman  then  left  the  premises.  The 
wound  inflicted  by  the  defendant  upon  the 
deceased  practically  severed  the  femoral  ar- 
tery in  the  left  thigh,  death  resulting  in  a 
very  short  time  from  the  loss  of  blood. 
There  was  also  evidence  that  some  time 
prior  to  the  killing  the  defendant.  In  talking 
to  one  Baker  concerning  a  difFerence  be- 
tween the  deceased  and  the  defendant's 
father,  had  said  "he  was  going  to  get  right 
some  of  these  days,  and  go  down  there  on 
him."  To  the  suggestion  that  the  deceased 
might  best  blm,  defendant  answered,  "I  will 
knife  blm,"  to  which  Baker  replied  defend- 
ant would  be  sent  to  the  penitentiary,  and 

defendant  answered,  "I  do  not  give  a  d ." 

On  Monday,  two  days  before  the  killing, 
defendant,  while  sharpening  his  knife,  re- 
fused to  swap  it,  saying,  "I  might  want  to 


kill  a  man  with  it"  On  the  part  of  the  de- 
fendant there  was  testimony  to  the  effect 
that  when  defendant  and  Rodman  returned 
to  the  house.  Just  before  the  killing,  they 
were  talking  pretty  loud  and  ugly,  and  the 
deceased  asked  defendant  to  be  quiet  Rod- 
man then  said  to  the  deceased:  "Tou  can 
say  what  you  please  to  the  Linns  and  Rod- 
mans behind  their  backs,  but  they  are  the 
stuff."  Deceased  said:  "You  are  not  throw- 
ing that  at  me  are  you?  I  ain't  got  nothing 
against  you.  I  always  thought  a  heap  of 
you  boys."    And  defendant  retorted:   "Yes; 

but  you  run  over  an  old  man,  and  by  G 

I  will  take  up  for  him."  The  defendant 
bad  clinched  the  deceased  before  the  latter 
struck  the  former.  The  defendant's  testi- 
mony corroborated  that  of  the  state  as  to- 
the  deceased's  efforts  to  avoid  the  knife  in 
the  struggle.  Some  of  the  defendant's  wit- 
nesses did  not  hear  defendant  and  Rodman 
question  the  deceased  as  to  whether  be  bad 
anything  against  them.  They  described  de- 
fendant's knife  as  a  "deerfoot"  knife,  with 
a  blade  about  3Vi  inches  long. 

A  physician,  who  examined  defendant  in 
the  Jail  some  time  after  he  was  in  prison, 
testified  that  defendant's  right  wrist  wa» 
swollen  as  if  he  had  received  a  blow  upon 
U,  and  the  Jailer  testified  that  soon  after 
receiving  the  defendant  at  the  Jail,  he  ob- 
served a  scratch  on  his  neck  and  one  on  his 
right  wrist  The  flesh  was  not  discolored. 
The  defendant  testified  in  his  own  behalf 
that  on  the  afternoon  of  February  26th  be 
went  to  his  father's  house  to  get  a  note 
which  had  been  drawn  for  Rodman  to  sign; 
the  latter  being  indebted  to  him  for  a  small 
amount.  That  he  procured  the  note  and  a 
bottle  of  whisky  and  met  Rodman  on  his 
way  home.  Rodman  importuned  him  to  go 
with  him  to  the  wedding,  suggesting  that 
Rosenbaum  and  Hornbuckle  would  be  found 
there.  That  thereui>on  they  proceeded  to 
Mrs.  Mary  Nettles,  and  from  there  went  to 
the  Morrow's.  He  then  detailed  the  occur- 
rences at  Morrow's  very  much  as  the  state's 
witnesses  had  done.  His  description  of  the 
killing  was  that  immediately  prior  thereto 
he  heard  deceased  ask  Rodman  if  be  had 
anything  against  him,  and  Rodman  said  no, 
and  Rodman  then  asked  a  like  question,  and 
deceased  slapped  him  on  the  shoulder,  and 
said:  "I  ain't  got  nothing  against  old  John, 
and  never  did  have."  Deceased  then  asked 
the  defendant  the  same  question,  to  which 
defendant  replied:  "No,  Ockley;  not  a  thing." 
"You  run  over  an  old  man  once,  but  you 
cannot  do  me  that  way.  If  you  do  me  that 
way,  I  will  whip  you  fair."  Deceased  then 
said,  "Don't  throw  that  old  thing  up  to  me," 
and  reached  for  a  club,  and  when  be  did 
this  defendant  rushed  on  him.  Be  declared 
that  the  deceased  struck  him  on  the  bead 
and  left  wrist  with  a  stick.  That  his  Imife 
was  in  his  pocket  at  this  time  and  during 
the  struggle,  until  deceased  began  choking 
him  and  attempting  to  "ride  him  down,  and 
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he  seen  that  there  -was  no  show  for  him." 
Defendant  drew  his  knife,  opened  It,  and 
"struck  one  lick  at  his  body,"  but  did  not 
know  whether  he  hit  him  or  not  That  de- 
ceased seized  his  wrist  and  endeavored  to 
cut  him  with  the  loilfe,  which  he  (defend- 
ant) still  held.  That  some  one  tlien  grabbed 
defendant  and  Jerked  them  apart  and  slung 
defendant  downhill  "and  when  I  came  to 
myself,  I  was  standing  with  the  knife  in 
my  hand  in  front  of  7ohn  Rodman."  De- 
fendant and  Rodman  then  went  to  defend- 
ant's father's  house,  and  thence  to  the  Jus- 
tice of  the  peace,  to  whom  defendant  sur- 
rendered. Defendant  identified  the  Icnlfe, 
which  he  testified  was  the  one  with  which 
he  inflicted  the  fatal  wound. 

In  rebuttal  the  state  Introduced  evidence 
tending  to  show  that  the  knife  exhibited  by 
the  defendant  at  the  liouse  of  the  Justice 
of  the  peace,  after  bis  surrender,  was  not 
the  one  identified  by  him  at  the  trial;  that 
at  Johnson's,  the  Justice,  defendant  display- 
ed his  right  wrist,  and  it  was  green  all  the 
way  round;  that  there  was  no  other  indica- 
tion of  injury  to  It  Defendant  then  said: 
"Be  had  stabbed  the  deceased  first  in  the 
groin,  and  had  'hacked'  him  across  the 
throat  as  tbey  drew  him  loose."  Defendant 
was  cool  and  collected,  laughing  and  Joking 
until  about  8  o'clock,  when  he  went  to  sleep 
behind  the  stove.  One  witness  testified  that 
he  attempted  to  open  defendant's  knife  with 
one  hand,  as  Rodman  stated  defendant  had 
done  In  the  struggle  with  the  deceased,  but 
was  tinsuccessful.  This  was  substantially  all 
the  evidence  in  the  cause.  The  court  in- 
structed the  Jury  as  to  murder  in  the  first 
degree,  murder  in  the  second  degree,  man- 
slaughter in  the  fourth,  and  self-defense,  to 
the  giving  of  all  of  which  instructions  the 
defendant  excepted.  Defendant  requested, 
and  the  court  refused  certain  instructions  on 
tlie  subject  of  self-defense  and  manslaughter 
In  the  fourth  degree,  to  which  action  of  the 
court  the  defendant  saved  his  exceptions. 

1.  Defendant  assails  the  information  as 
insufficient  to  charge  any  offense,  in  that  it 
fails  to  charge  that  the  mortal  wound  was 
given  the  deceased  by  reason  of  the  alleged 
assault  with  the  knife.  The  language  of 
the  information  in  this  connection  is:  "That 
one  Ed  Linn  on  or  about  the  26th  day  of 
February,  1908,  at  and  in  the  county  of 
Oregon  and  state  of  Missouri,  in  and  upon 
one  O.  H.  Nettles,  then  and  there  being,  fe- 
loniously, willfully,  deliberately,  premeditat- 
edly,  and  of  his  malice  aforethought  did 
make  an  assault  and  with  a  certain  knife 
which  he,  the  said  Ed  Linn,  in  his  right 
hand  then  and  there  had  and  held,  him,  the 
O.  H.  Nettles,  feloniously,  willfully,  delib- 
erately, premedltatedly,  and  of  his  malice 
aforethought  did  strike,  stab,  and  thrust 
In  and  upon  the  right  side  of  the  left  thigh 
of  him,  the  said  O.  H.  Nettles,  giving  to 
the  said  O.  H.  Nettles  then  and  there  with 
the  knife  aforesaid.  In  and  upon  the  right 


Bide  of  the  left  thl(^  of  him,  the  said  O.  H. 
Nettles,  one  mortal  wound  of  the  length  of 
2  inches,  of  the  breadth  of  1  Inch  and  of  the 
depth  of  3  inches,  of  which  mortal  wound 
the  said  O.  H.  Nettles  then  and  there  in- 
stantly died."  The  indictment  Itself  is  a 
sufficient  refutation  of  the  charge  made 
against  it,  and  contains  the  words  which 
were  omitted  In  State  v.  Williams,  184  Mo. 
261,  83  S.  W.  756,  and  State  v.  Birks,  19» 
Mo.  263,  97  S.  W.  578,  and  the  absence  of 
which  required  the  reversal  of  the  Judgment 
in  those  cases. 

2.  It  is  also  assigned  as  error  that  the 
circuit  court  failed  to  define  manslaughter 
In  the  fourth  degree.  As  already  said,  the 
court  had  fully  Instructed  on  murder  In  the 
first  degree  and  murder  in  the  second  de- 
gree, and  then  gave  instruction  numbered 
6,  in  these  words:  'The  court  Instructs  the 
Jury  that  if  the  defendant  brought  on  the 
difficulty,  or  entered  Into  it  with  the  in- 
tention of  killing  or  inflicting  great  personal 
injury  upon  said  O.  H.  Nettles,  then  the 
danger.  If  any,  in  which  he  found  himself 
during  such  difficulty  would  not  extenuate 
his  offense,  or  reduce  Its  grade  at  all;  but 
If  be  voluntarily  brought  it  on,  or  entered 
Into  it  without  any  intent  of  killing  or  In- 
flicting great  personal  Injury  upon  said  O. 
H.  Nettles,  and  during  such  difficulty  it 
became  necessary  for  him  to  kill  said  O.  H. 
Nettles  to  save  himself  from  being  killed 
or  receiving  great  personal  injury,  then  he 
cannot  t>e  entirely  excused  on  the  ground  of 
self-defense,  but  in  that  case  you  should  find 
him  guilty  of  manslaughter  In  the  fourth 
degree."  And  In  another  Instruction  the 
court  instructed  the  Jury  that,  if  they  should 
convict  the  defendant  of  manslaughter  in 
the  fourth  degree,  they  would  assess  his 
punishment  at  imprisonment  in  the  pen- 
itentiary for  2  years,  or  be  imprisoned  in 
the  county  Jail  for  not  less  than  six  months, 
or  by  a  fine  of  not  less  than  $500,  or  by  both 
a  fine  not  less  than  $100  and  imprisonment 
In  the  county  Jail  not  less  than  three 
months.  It  appears  from  the  record  that 
the  defendant  requested  this  Identical  In- 
struction of  the  court,  and  requested  no 
other  Instruction  on  the  subject  of  man- 
slaughter in  the  fourth  degree,  and  saved 
no  exceptions  to  the  failure  of  the  court 
to  instruct  more  fully  on  that  degree  of 
offense.  Under  these  circumstances  the  de- 
fendant Is  In  no  attitude  to  complain  that 
the  court  declared  the  law  on  the  sub- 
ject of  manslaughter  In  the  identical  words 
requested  by  the  defendant  Moreover,  this 
Instruction  is  predicated  upon  the  only  state 
of  facts  under  the  evidence  In  this  case 
which  would  have  reduced  the  homicide 
to  manslaughter  in  the  fourth  degree,  axA 
the  defendant  had  the  full  benefit  thereof. 
We  think  there  was  no  reversible  error  be- 
cause the  court  failed  to  define  manslaugh- 
ter any  more  fully  than  it  did,  especially 
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as  the  Jury  did  not  find  the  defendant  guilty 
of  that  grade  of  offense. 

S.  On  the  subject  of  self-defense  the  court 
gave  Instruction  No.  7  in  these  words:  "The 
court  instructs  the  Jury  that.  If  you  find 
and  believe  from  the  evidence  that  defend- 
ant had  good  reason  to  believe  from  the 
-words,  acts,  and  conduct  of  the  deceased, 
O.  H.  Nettles,  that  be  bad  a  design  to  do 
him  (Linn)  some  great  personal  injury  or 
bodily  barm,  and  that  such  design  was 
about  to  be  accomplished,  then  defendant 
bad  a  right  to  act  on  appearances,  and  to 
cut  or  stab  said  Nettles  to  prevent  the  ac- 
complishment of  such  design,  even  though 
such  cut  or  stab  resulted  in  the  death  of 
said  Nettles;  and.  In  this  connection,  yon 
are  further  instructed  that  defendant  was 
"not  required  to  nicely  gauge  the  force  used, 
but  that  he  could  use  any  means  that  ap- 
peared reasonably  necessary  under  the  cir- 
cumstances. Neither  Is  It  necessary  that  his 
danger  should  have  been  real  or  actual,  or 
that  it  should  have  been  impending  and 
about  to  fall,  but  if  be  bad  reasonable 
cause  to  believe,  and  did  believe,  these 
facts,  and  cut  and  stabbed  the  deceased  to 
prevent  such  expected  harm,  then  you  must 
acquit  him  on  the  ground  of  self-defense." 
The  court  refused  two  Instructions  on  the 
same  subject  requested  by  the  defendant, 
but  it  is  evident  that  the  Instruction  above 
set  out  fully  covered  all  the  rights  of  the 
defendant  and  states  the  law  as  fully  and 
favorably  to  defendant  as  he  could  ask; 
and,  as  it  has  been  repeatedly  held  that, 
when  such  is  the  case.  It  Is  not  error  to 
refuse  other  Instructions,  even  though  they 
may  be  correct  announcements  of  the  law. 

4.  Finally  It  Is  Insisted  that  the  miscon- 
duct of  the  Jurors  in  the  method  employed 
by  them  in  arriving  at  their  verdict  Is  suffi- 
cient to  Justify  a  reversal  of  the  Judgment. 
In  support  of  this  assignment  the  record 
shows  that  one  of  the  defendant's  witnesses 
testified,  upon  the  hearing  of  a  motion  for 
new  trial,  that  about  a  half  or  three  quar- 
ters of  an  hour  after  the  verdict  was  re- 
turned and  the  Jury  discharged,  he  found  In 
front  of  the  Judge's  desk  and  the  Jury  box, 
a  paper  which  he  Identified  and  offered  In 
evidence  containing'  a  column  of  12  figures, 
ranging  from  10  to  35,  and  12  numbers  bad 
been  added,  and  the  sum  divided  by  12 
producing  a  quotient  of  24;  this  last  number 
corresiwndlng  to  the  number  of  years  at 
which  the  Jury  assessed  the  defendant's 
punishment  in  the  penitentiary.  No  other 
trial  intervened  between  the  return  of  the 
verdict  in  this  case  and  the  finding  of  this 
paper  by  the  counsel.  There  was  no  other 
evidence  offered  on  this  head.  There  was 
nothing  to  Indicate  that  these  figures  were 
In  the  handwriting  of  any  member  of  the 
Jury,  and  absolutely  nothing  to  indicate  that 
they  agreed  In  advance  to  adopt  as  their 


verdict  the  quotient  resulting  from  dividing 
by  12  the  aggregate  of  the  numbers  set 
down  on  said  exhibit.  The  offer  to  prove 
by  this  witness  a  statement  of  one  of  the 
Jurors  waa  properly  refused.  This  court, 
in  State  y.  Underwood,  67  Mo.  40,  laid 
down  the  rule  that  Jurors  speak  through 
their  verdict,  and  cannot  be  allowed  to  vio- 
late secrets  of  the  Jury  room  and  tell  of 
any  partiality  or  misconduct  that  trans- 
pired there,  nor  speak  of  methods  which  In- 
duced or  operated  to  produce  the  verdict, 
and  this  has  become  the  settled  law  of  this 
state.  State  v.  Branstetter,  66  Mo.,  loc.  clt 
166;  State  v.  Cou{>enhaver,  39  Mo.  430 ;  Saw- 
yer V.  R.  R.  Co.,  37  Mo.  263,  90  Am.  Dec.  382. 
The  paper  exhibit  was  utterly  Insufficient 
to  establish  any  prior  ag^^eement  by  the  Ju- 
rors to  be  bound  by  the  quotient  verdict 
Indeed  the  paper  was  not  shown  to  have 
been  an  act  of  any  member  of  the  Jury,  and 
it  is  clearly  Insufficient  to  overthrow  the 
solemn  verdict  of  the  Jury. 

It  results  that  the  Judgment  and  sentence 
of  the  circuit  court  must  be,  and  Is,  af- 
firmed. 

BURGESS  and  FOX,  3J.,  concur. 


LINDSAY  V.  BATES. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
Nov.  23,  1909.) 

1.  Malicious  Pbosecution  ({  19*)— CanaiTAi. 
PaosECCTiON— Pbobable  Cause. 

In  an  action  for  malicious  prosecution  of 
plaintiff   for  arson,   the   issue   is   not   whether 

Slaintiff  was  guilty  of  the  cbaree,  but  whether 
efendaut  had  probable  cause  for  commencing 
the  prosecution. 

[Ed.    Note.— For   other   cases,    see    Iklalicious 
Prosecution,  Gent  Dig.  i  26 ;   Dec.  Dig.  !  19.*] 

2.  Maucious  Pbosecution  (|  72*)— Instbuc- 

TIONS. 

In  an  action  for  malicious  prosecution,  the 
court  instructed  that,  before  the  jury  can  find 
that  defendant  was  justified,  they  must  find  that 
he  had  probable  cause  to  believe  that  the  charge 
made  was  true,  and  that  by  "probable  cause"  is 
meant  reasonable  grounds  for  believing  plaintiff 
guilty,  supported  by  facts  and  circumstances  suf- 
ficiently strong  to  warrant  a  prudent  or  cautious 
man  in  believing  that  plaintiff  was  guilty,  other- 
wise they  must  find  that  the  prosecution  was 
without  probable  cause,  and  that  the  informa- 
tion that  would  justify  a  criminal  complaint 
must  be  such  that  men  generally  of  ordinary 
care  and  discretion  would  have  been  warranted 
in  acting  upon,  under  similar  circumstances. 
Beld,  that  the  Instructions  were  not  conflict- 
ing as  to  the  information  which  would  Justify 
defendant  In  making  the  charge  against  plain- 
tiff. 

[Eld.   Note.— BV>r   other  cases,   see    Malicious 
Prosecution,  Cent  Dig.  f  169;   Dec.  Dig.  i  72.* j 

3.  Malicious  Pbosecution  ({  56*)— Bubden 
OF  Pboof. 

In  an  action  for  malicious  prosecution,  the 
burden  is  on  plaintiff  to  establish  his  case. 

[Ed.   Note.— For   other   cases,    see    Malicious 
Prosecution,  Cent  Dig.  i  112 ;   Dec.  Dig.  I  56.*] 
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4.  MaUOIOTJB  PBOSBCUTIOH  (I  71*)— ElVIDBUOB 

—Question  tor  Jubt. 

Eyidence,  in  an  action  for  malieions  piose- 
-cutioo,  Jteld  BuflBcient  to  make  the  qnestion  of 
whetlier  defendant  had  reasonable  cioand  for 
believing  that  plaintiff  committed  the  offense, 
for  which  defendant  institnted  the  prosecution 
against  him,  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Malieions 
Prosecution,  Cent  Dig.  {  161 ;  Dec.  Dig.  i  71.*} 

5.  Mauciovs    Pboskcution    (|   64*)— Sum- 
cisNCT  or  Evidence. 

Evidence,  in  an  action  for  malicious  prose- 
cution, ke14  sufficient  to  sustain  a  verdict  for 
defendant.   ' 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §S  161-153;  Dec.  Dig. 
I  64.*] 

6.  MAI.ICI0T7S  Pbosecutioit  (i  68*)— Issuss— 
Admisbibilitt  or  Evidencoc. 

In  an  action  for  malicious  prosecution  for 
arson,  instituted  by  defendant,  evidence  that  de- 
fendant offered  a  specified  sum  if  the  building 
in  question  should  be  destroyed  it  irrelevant  to 
the  issue  on  triaL 

.[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  117, 118;  Dec.  Dig.  i 
58.'] 

7.  Evidence  (i  317*)— Hearsat. 

In  an  action  for  malicious  prosecution  for 
arson,  evidence  that  a  person,  while  intoxicated, 
told  a  witness  that  he  had  burned  the  building 
in  qnestion,  was  inadmissible  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1175;  Dec.  Dig.  {  317.*] 

8.  Appeai.  and  Ebrob  (|   1(H8*)— HABMT.iwa 
Erbob— Impeachment  or  Witness. 

The  impeachment  of  a  witness  whose  deposi- 
tion has  been  exdnded  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4160;    Dec.  Dig.  f  101&*] 

9.  WiTNEssKS    (I   343*)— Impeachment— Evi- 
dence. 

The  reputation  of  a  witness  who  has  lived 
nearly  all  his  life  in  a  certain  place,  until  about 
three  years  before  the  trial   of  the  action   in 

3uestion,  and'  who  had  not  established  a  resi- 
ence  elsewhere,  can  be  impeached  by  evidence 
of  his  reputation  in  such  place. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1124 ;  Dec.  Dig.  {  843.*] 

10.  Malicious  Probeoutiok  (J  69*)— Admis- 
bibilitt or  Evidence. 

Evidence,  in  an  action  for  malicious  prose- 
cution for  arson,  that  a  witness  told  defendant 
he  had  seen  plaintiff  and  B.  talking  together  on 
the  evening  of  the  fire,  and  had  seen  B.  give  M. 
some  money  the  evening  the  fire  occurred,  tell- 
ing the  latter  to  give  the  money  to  another  per- 
son named,  and  such  person  would  know  what 
to  do  with  it,  was  admissible  as  bearing  on  the 
qnestion  whether  defendant  believed  plaintiff  wai 
guilty  and  whether  he  had  reason  to  so  believe. 
[Ed.  Note.— For  other  cases,  see  Maliciooa 
Prosecution,  Cent  Dig.  S  128 ;  Dec.  Dig.  S  59.*] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
^;   Jos.  J.  Williams,  Judge. 

Action  by  Joseph  F.  Lindsay  against  Sam- 
uel A.  Bates.  Judgment  for  defendant,  and 
plaintiff  api;>eals.    Affirmed. 

Tbe  amended  petition,  on  which  the  case 
was  tried,  alleged  that  the  defendant  on 
the  13th  day  of  October,  1904,  appeared  be- 
fore the  clerk  of  the  circuit  court  of  said 
county  and  maliciously  and  without  prob- 
able cause  charged  the  plaintiff  with  the 


commission  of  the  crime  of  arson,  by  filing 
an  affidavit  charging  him  with  the  felonious 
burning  of  a  certain  frame  building  situat- 
ed on  lot  7  In  block  12  in  the  city  of  Pied- 
mont It  Is  further  alleged  that  the  in- 
formation was  thereupon  filed  by  the  prose- 
cuting attorney,  based  on  said  affidavit  and 
a  warrant  Issued  thereon  by  the  clerk,  and 
plalndfl  arrested  thereunder,  and  gave  his 
bond  to  appear  before  the  circuit  court  of 
said  county  for  trial.  It  is  then  alleged 
that  at  the  February  term,  1905,  the  prose- 
cuting attorney  dismissed  said  prosecution 
against  plaintiff,  being  advised  that  the 
charge  contained  in  the  Information  was 
without  foundation.  It  was  alleged,  fur- 
ther, that  plaintiff  had  incurred  expenses 
to  the  amount  of  $200  in  making  his  defense 
to  the  said  charge,  and  he  prayed  judgment 
for  $6,000  actual  damages,  and  $5,000  puni- 
tive damages.  At  the  return  term,  the  de- 
fendant filed  his  answer,  which  was  a  gen- 
eral denial,  and  also  an  allegation  that 
plaintiff's  general  reputation  for  honesty 
and  morality  In  the  community  In  which  he 
lived  was  bad.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  defend- 
ant, from  which  the  plaintiff  prosecutes  an 
appeal  to  this  court 

It  appears  from  the  evidence  that  the 
plaintiff  lived  at  Piedmont  in  1903,  and  had 
lived  there  for  about  20  years;  that  he  was 
an  attorney  at  law  and  president  of  a  bank 
In  the  said  town.  The  building  which  was 
destroyed  In  said  town  was  a  frame  build- 
ing belonging  to  the  defendant.  Bates,  and 
was  occupied  at  the  time  It  was  burned,  Oc- 
tober 19,  1901,  by  one  John  Berryman. 
Some  time  after  the  house  was  burned,  the 
defendant.  Dr.  Bates,  John  Berryman,  and 
Ed  Daniels  were  Indicted  for  burning  It; 
but  this  Indictment  was  subsequently  quash- 
ed and  these  parties  discharged.  After- 
wards, on  the  13th  of  October,  1904,  the  de- 
fendant made  the  affidavit  referred  to  in  the 
plalntifTs  petition,  charging  the  plaintiff 
with  having  burned  the  said  house.  The 
testimony  was  substantially  as  follows: 

McGhee,  the  deputy  clerk.  Identified  the 
affidavit  filed  by  the  defendant  on  which 
the  warrant  was  Issued,  and  also  stated 
that  the  defendant  said  that  he  had  a  good 
case  against  the  plaintiff,  and  if  he  did  not 
convict  him  he  would  leave  the  state. 

R.  H.  Davis  testified  that  be  was  prose- 
cuting attorney  at  the  time  the  information 
for  arson  was  filed,  and  that  be  filed  the 
same  at  the  request  of  the  defendant  He 
stated  that  he  advised  the  defendant  to  let 
the  matter  alone;  but  defendant  said  that 
the  statute  of  limitation  was  about  to  run 
and  he  must  act  Immediately.  Witness  told 
Bates  he  did  not  want  to  file  the  information 
because  he  did  not  think  he  could  make  a 
case.  Tbe  warrant  Issued  for  plaintiff's  ar- 
rest and  the  bond  given  by  him  for  ball,  to- 
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gether  with  the  Judgment  discharging  him 
from  that  charge,  were  all  offered  in  evi- 
dence. 

Almon  Ing,  prosecuting  attorney  at  the 
time  the  case  was  dismissed,  testified  that 
he  went  over  the  case  with  the  defendant 
and  Mr.  Raney,  who  had  been  employed  to 
assist  in  the  prosecution,  and  told  Dr.  Bates 
there  was  not  enough  testimony  to  secure 
a  conviction,  and  for  that  reason  be  intend- 
ed to  dismiss  it,  and  did  dismiss  it,  and 
that  Mr.  Haney  agreed  with  him.  Witness 
stated:  That  defendant  made  the  remark 
that,  If  the  case  was  dismissed,  plaintiff 
would  enter  suit  for  malicious  prosecution 
against  defendant;  that  thereupon  the  pros- 
ecuting attorney  went  to  the  plaintiff  and 
requested  him  not  to  do  it;  that  plaintiff 
seemed  to  get  mad  and  would  not  niake  any 
such  agreement,  but  said.  If  defendant 
would  sign  a  statement  that  he  had  lied,  he 
would  do  It. 

Mr.  Durham,  attorney  for  plaintiff,  stated 
that  it  was  probable  that  they  would  show 
probable  cause.  This  witness  testified  that 
it  was  his  understanding,  when  they  quit 
talking,  that  plaintiff  did  agree  not  to  bring 
suit 

Caleb  Ballard  testified:  That  defendant 
tried  to  keep  his  son,  John  Ballard,  from 
being  present  at  the  trial  of  the  case  against 
plaintiff;  that  this  testimony  was  denied  by 
the  defendant  in  his  evidence,  and  the  testi- 
mony of  John  Ballard  shows  that  he  was  in 
Piedmont  on  the  day  that  the  prosecution 
against  plaintiff  was  dismissed. 

The  deposition  of  John  Berryman  was 
read  In  evidence.  It  was  taken  In  Texas, 
and  he  was  not  cross-examined.  The  wit- 
ness testified  that  he  lived  in  Nacogdoches 
county,  Tex.,  and  had  lived  there  four 
months.  He  testified  that  the  defendant 
told  him  that,  if  lightning  struck  those 
buildings,  he  would  square  the  account  of 
witness  for  $30,  another  account  of  $20  that 
witness  stood  good  for,  and  give  him  $50  be- 
sides. He  testified,  further,  that  he  told  Ed 
Daniels  that  Dr.  Bates,  the  defendant,  would 
pay  a  man  to  bum  the  building,  and  that 
afterwards  Daniels  told  witness  that  he  had 
burned  the  building.  Daniels  was  dead  at 
the  time  of  this  trial.  There  is  no  other 
evidence  that  Daniels  burned  the  building, 
and  none  whatever  that  defendant  ever 
paid  anything  to  any  one  in  connection  with 
the  burning  of  the  building,  or  that  he  was 
ever  requested  to  pay  anything  to  any  one 
for  doing  so.  This  evidence  was  afterwards 
excluded  by  the  court,  and  the  Jury  was 
directed  not  to  consider  It.  Berryman  also 
testified  that  he  owed  respondent  about 
$30,  and  prior  to  the  burning  of  the  house 
the  defendant  pressed  him  for  the  payment 
of  it  The  witness  was  charged  Jointly  with 
the  plaintiff  with  the  arson  of  the  building. 

Joseph  Lindsay,  the  plaintiff,  testified: 
That  he  had  nothing  whatever  to  do  with 


the  burning  of  the  house;  that  he  was  in 
bed  asleep  when  the  alarm  was  sounded; 
that  be  never  had  any  conversation  with 
Daniels  or  Berryman  in  reference  to  burn- 
ing the  house.  He  testified  to  his  arrest  in 
consequence  of  the  complaint  against  him 
by  defendant,  to  his  payment  of  attorneys 
to  defend  the  case,  to  his  objection  to  hav- 
ing the  case  dismissed,  and  that  be  made  no 
agreement  with  the  defendant  or  any  one 
else  in  regard  to  the  dismissal  of  the  case, 
and  said  he  would  not  consent  to  a  dis- 
dlsmissal  except  upon  the  defendant  making 
a  written  retraction  of  what  he  had  sworn 
to  in  the  affidavit,  and  that  he  had  nothing 
whatever  to  do  with  the  prosecution  of  the 
defendant  on  charge  of  burning  the  house. 
On  cross-examination  be  stated:  That  be 
let  a  man  by  the  name  of  Wilson,  who  was 
in  the  building,  have  about  $200  to  buy  a 
printing  outfit;  that  the  insurance  on  this 
printing  outfit  was  In  the  name  of  himself 
and  Wilson;  that  he  made  the  proof  of  the 
claim,  collected  the  Insurance,  and  got  bis 
part  of  it  He  stated  that  his  purpose  for 
bringing  this  action  was  for  vindication 
against  these  charges.  He  testified  that  he 
tried  to  get  Berryman  to  attend  the  court 
in  person,  but  he  refused  to  come  for  fear 
that  the  defendant  would  kill  him  or  have 
him  killed. 

C.  C.  Ivy  testified  to  a  conversation  with 
the  defendant,  in  which  the  latter  told  him 
he  had  filed  a  complaint  against  plaintiff 

and  "would  send  the  d n  rascal  over  the 

road,"  and  that  plaintiff  had  Indicted  him, 
or  tried  to.  He  testified  that  plalntltTs  rep- 
utation was  good  as  far  as  he  knew.  On 
cross-examination  he  stated  that  he  heard  it 
discussed,  and  some  said  it  was  good,  and 
some  said  It  was  bad;  "they  talked  both 
ways." 

J.  H.  Clore  testified  substantially  the  same 
as  Ivy.  Other  witnesses  testified  that  plain- 
tiff's reputation  as  a  business  man  for  hon- 
esty  and  integrity  was  good. 

On  the  part  of  the  defendant,  the  defend- 
ant testified  denying  the  statements  at- 
tributed to  him  by  the  witness  Caleb  Bal- 
lard, and  stated  that  at  the  time  he  filed 
the  affidavit  he  believed  that  the  plaintiff 
and  Berryman  were  guilty  of  arson,  and 
that  plaintiff  had  caused  defendant  to  be 
indicted  In  order  to  divert  suspicion  from 
tilmself;  that  the  reputation  of  plaintiff 
was  very  bad,  as  also  was  that  of  Berry- 
man. Defendant  was  In  Cape  Girardeau  the 
night  that  the  house  was  burned.  He  mov- 
ed back  to  Piedmont  the  last  part  of  Janu- 
ary, 1002,  and  began  an  investigation  as  to 
the  fire,  and  he  found  that  it  was  of  in- 
cendiary origin  by  a  statement  made  by 
Berryman.  John  Ballard  told  defendant 
that  Berryman's  reputation  was  bad,  and  he 
could  be  hired  to  do  anything  for  a  little 
money.  John  Mell  told  defendant  that:  "He 
saw  a  man  do  that.    That  he  was  coming 
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across  the  Hnb  yard  and  going  between 
Lee's  warehouse,  and  that  he  got  some- 
thing that  looked  like  an  oil  can  back  there, 
and  that  was  about  10  minutes  before  the 
fire  alarm."  That  Mell  said  that  it  was 
no  one  but  Joseph  Lindsay.  The  defend- 
ant testified:  That  Harry  Bates  told  de- 
fendant that  he  had  seen  the  plaintiff,  Lind- 
say, and  John  Berryman  together  on  the 
evening  of  the  19th  of  October,  1901,  about 
8  o'clock;  that  they  walked  up  the  street 
and  down  the  alley  towards  a  calaboose, 
and  plaintiff  kept  John  Berryman  there  for 
an  hour;  and  that  soon  thereafter  he  (Harry 
Bates)  saw  John  Berryman  call  one  Ezra 
Morris  and  band  him  some  money,  with 
directions  to  "give  it  to  Ed  Daniels,  and 
be  would  know  what  it  was  for."  He  also 
testified  that  Wilson  told  him  that  he  had 
owned  the  printing  outfit  until  just  before 
the  fire,  but  that  plaintiff  had  offered  him 
such  an  inducement  that  he  turned  It  over 
to  plaintiff,  who  told  him  he  could  use  it  as 
long  as  he  wanted  to  free  of  charge.  He  al- 
so testified:  That  one  Alberts  told  plain- 
tiff that  he  had  sold  the  printing  outfit  to 
Wilson  for  a  woman  and  received  $50  in  full 
^payment  for  the  same.  That  on  investiga- 
tion he  found  that  the  reputation  of  John 
Berryman  was  very  bad.  That  he  had  a 
reputation  for  burning  houses  and  black- 
smith shops.  That  defendant  had  been  ar- 
rested himself  charged  with  burning  the  same 
building  which  plaintiff  had  been  charged 
with  burning.  In  preparing  for  his  defense, 
most  of  the  evidence  given  by  him  was  as- 
certained. That  the  case  against  him  was 
dismissed  without  trial.  Several  people  told 
him  that  John  Berryman  had  frequently 
been  seen  in  consultation  with  the  plaintiff. 
That  prior  to  and  pending  this  investiga- 
tion there  had  been  a  great  number  of  in- 
cendiary fires  in  Piedmont  That  defend- 
ant had  given  to  the  prosecuting  attorney 
lists  of  the  witnesses  and  had  asked  that 
the  matter  be  Investigated  by  the  grand 
jury;  but  the  witnesses  were  never  called 
before  that  body.  That  the  prosecuting  at- 
torney, Ing,  told  defendant  that  he  would 
dismiss  the  case  against  John  Berryman  so 
as  to  get  him  back  to  testify  against  plain- 
tiff, but  that  was  not  done.  That  Ing  stat- 
ed to  him  that  he  intended  to  dismiss  the 
case  against  plaintiff,  but  said,  "I  think  you 
Iiave  probable  cause,  but  I  will  not  be  able 
to  convict"  That  Ing  further  said  Mr. 
Lindsay  will  not  bring  a  suit  if  this  case  is 
dismissed.  Defendant  collected  Insurance  on 
the  place  that  was  burned. 

Harry  Bates  testified:  That  he  had  told 
defendant  that  he  had  seen  plaintiff  and 
John  Berryman  talking  together  on  the 
evening  of  the  fire,  and  also  told  defendant 
that  he  had  seen  John  Berryman  give  Ezra 
Morris  some  money  the  evening  the  fire  oc- 
curred, and  told  Morris  to  give  Ed  Daniels 
the  money  and  be  would  know  what  to  do 


with  it  That  plaintiff  went  to  Murphysboro 
two  or  three  months  before  the  trial  of  this 
case  and  tried  to  get  witness  to  make  cer- 
tain statements  In  writing  In  connection 
with  the  case,  which  witness  refused  to  do 
because  they  were  not  correct 

W.  P.  Toney  testified  that  be  had  lived 
ta  Piedmont  48  years,  and  had  known  plain- 
tiff 20  years,  and  that  plaintiff's  reputation 
for  honesty  and  integrity  was  bad.  but  ad- 
mitted that  he  was  not  on  good  terms  with 
him  and  did  not  like  him. 

Dr.  G.  W.  Toney  testified  plalntlfTs  rep- 
utation for  morality  was  bad,  but  admitted 
that  he  had  a  deposit  in  the  Exchange  Bank 
and  was  the  family  physician  of  the  family. 

A  number  of  witnesses  testified  that  they 
knew  John  Berryman's  reputation  in  the 
neighborhood  of  Piedmont  up  to  time  he 
lived  there  in  1901  or  1902,  and  that  his 
reputation  for  honesty  and  integrity  was 
bad. 

In  rebuttal,  the  plaintiff  offered  testi- 
mony as  follows: 

William  Carter  testified  that  defendant 
did  not  present  him,  as  foreman  of  the 
grand  jury,  a  list  of  the  witnesses  to  be  call- 
ed on  the  charge  against  plaintiff  as  far  as 
he  remembered,  but  that  the  names  were 
sent  to  Capt  Leaper,  a  member  of  the 
grand  jury,  in  reference  to  the  burning  of 
the  storehouse  of  Mr.  Lindsay.  He  testified 
that  the  reputation  of  plaintiff  from  a  busi- 
ness standpoint  was  good,  but  It  had  been 
talked  that  he  burned  his  store  to  get  the 
insurance. 

R.  H.  Davis,  recalled,  testified:  That 
while  he  was  prosecuting  attorney,  he  told 
defendant  that  the  testimony  of  John  Berry- 
man would  implicate  defendant;  that  Berry- 
man was  not  put  In  jail  after  he  bad  made 
a  statement  and  sworn  to  It  He  testified 
that  the  indictment  against  defendant  was 
quashed  because  there  was  not  sufficient 
testimony  to  attempt  to  prosecute  the  de- 
fendant on  this  charge. 

John  Mell  testified  that  he  did  not  tell 
defendant  that  he  saw  plaintiff  in  and 
about  that  building  with  a  coal  oil  can  for 
the  purpose  of  setting  fire  to  it  but  he  did 
say  to  defendant  and  W.  S.  Anthony  that  he 
had  seen  a  man  come  out  of  the  alley  back 
of  Lee's  warehouse  and  pick  up  a  coal  oil 
can. 

Almon  Ing,  recalled,  testified:  That  when 
he  told  defendant  he  Intended  to  dismiss 
the  indictment  against  plaintiff,  defendant 
insisted  on  having  it  continued  to  get  John 
Berryman  and  S.  E.  Wilson;  that  he  told 
defendant  Berryman's  testimony  would  not 
help  the  state,  and  defendant  Insisted  Berry- 
man would  tell  a  different  story  next  time; 
that  he  had  been  served  with  notice  to  take 
the  deposition  of  Wilson,  and  did  not  know 
whether  he  notified  defendant  of  that  fact 
or  not 

On  behalf  of  the  defendant,  John  Ballard 
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testified  that  he  had  been  subpoenaed  In  the 
case  for  the  15th,  and  there  was  a  new  Bub- 
poena  for  the  0th,  and  his  property  was  at- 
tached, and  he  had  to  go  to  Arkansas,  and 
he  borrowed  $18  from  defendant  and  was 
back  In  Piedmont  on  the  15th  of  February, 
1905.  He  testified  he  told  defendant  that 
John  Mell  bad  told  him  that  he  was  watch- 
ing the  Hub  factory  at  that  time,  and  about 
10  minutes  before  the  fire  broke  out  he  saw 
Mr.  Lindsay  go  through  there  between  Lee 
&  Co.'s  store  and  John  Berryman's  store. 

Huff  testified  that  Joe  Mell  said,  "I  am 
going  to  get  all  I  can  out  of  this  case." 

W.  S.  Anthony  testified  that  be  went  with 
defendant  to  investigate  the  burning  of  the 
defendant's  house  some  time  in  1902,  and 
they  met  Joe  Mell  in  Piedmont  Mell  said 
he  had  seen  a  man  come  from  behind  a  build- 
ing and  get  some  shaTlngs,  and  described 
the  man,  and  witness  asked  if  It  was  Ed 
Daniels,  and  Mell  said,  "No,  I  have  told  Dr. 
Bates  who  it  was,  and  he  knows."  The 
description  he  gave  was  a  very  good  one  of 
plaintiff. 

John  Hall  testified  that  John  Ballard  told 
htm  tq  tell  defendant  that  he  might  have 
some  good  testimony  for  him  for  $25. 

The  correctness  of  the  instructions  will 
be  considered  in  connection  with  the  objec- 
tions thereto. 

Green  &  Green,  for  appellant  J.  B.  Dan- 
iel, for  respondent 

FOX,  J.  (after  stating  the  facts  as  above). 
1.  Counsel  correctly  assert  that  the  issue 
was  not  whether  plaintiff  was  guilty  of  the 
charge  of  arson,  which  was  based  upon  de- 
fendant's affidavit  but  did  defendant  have 
probable  cause  for  commencing  said  prose- 
cution? The  circuit  court  Instructed  the 
jury,  in  plaintiff's  behalf:  "Before  you  can 
find  defendant  was  justified  or  excused  In 
making  the  affidavit  against  the  plaintiff 
and  causing  him  to  be  arrested,  you  must 
find  that  he  had  probable  cause  to  believe 
that  the  charge  made  against  plaintiff  was 
true,  and  by  'probable  cause'  is  meant  a 
reasonable  ground  for  believing  plaintiff 
guilty,  supported  by  facts  and  circumstances 
sufficiently  strong  of  themselves  to  warrant 
a  prudent  or  cautious  man  in  the  belief  that 
the  plaintiff  was  guilty  of  the  offense  with 
which  defendant  cliarged  him,  and,  unless 
you  find  that  defendant  was  so  justified, 
then  you  will  find  that  the  prosecution 
against  plaintiff  was  without  probable 
cause."  In  this  same  connection,  the  court 
gave  the  following  instruction  for  defend- 
ant: "The  Jury  are  instructed  that  the  In- 
formation that  would  justify  the  making  of 
a  criminal  complaint  against  another,  for 
the  purpose  of  having  him  arrested,  must 
be  of  such  character,  and  obtained  from 
such  sources,  that  men,  generally,  of  ordi- 
nary care,  prudence,  and  discretion,  would 
feel  authorized  to  act  upon  it  under  similar 


circumstances;  and  in  this  case,  if  the  Jury 
lielleve  from  the  evidence  that  the  defend- 
ant made  the  alleged  affidavit  for  the  arrest 
of  plaintiff,  and  that  be  was  arrested  in 
consequence  thereof,  then  it  is  a  question 
of  fact,  to  be  determined  by  the  Jury  from 
the  evidence,  whether  the  defendant  when: 
be  made  the  complaint  acted  upon  snclk 
Information  as  men  of  ordinary  care,  prud- 
ence, and  discretion  would  have  been  war- 
ranted in  acting  upon  under  similar  cir- 
cumstances." Error  is  predicated  upon  the- 
giving  of  this  last-quoted  instruction,  on 
the  ground  that  It  conflicts  with  the  instruc- 
tion given  for  plaintiff  and  Is  an  incorrect 
statement  of  the  law,  in  that  It  advised 
the  jury  tliat  "Information  such  as  m^n  of 
ordinary  care,  prudence,  and  discretion 
would  feel  authorized  to  act  upon,  under 
similar  circumstances,"  would  Justify  de- 
fendant in  making  the  criminal  charge- 
against  plaintiff;  whereas,  plaintiff  insists 
that  nothing  short  of  a  knowledge  of  the 
existence  of  facts  sufficiently  strong  of  them- 
selves to  warrant  a  prudent  or  cautious, 
man  to  believe  plaintiff  was  guUty  of  said 
offense  would  Justify  the  institution  of  » 
criminal  prosecution.  We  think  the  conten-  • 
tion  of  plaintiff  on  this  point  Is  hypercrit- 
ical. When  it  is  said  by  the  court  that  in 
these  cases  the  question  is  not  whether 
there  was  In  fact  a  sufficient  cause  for  the 
prosecution  (for  the  acquittal  shows  that 
there  was  not),  but  whether  the  prosecutor 
as  a  reasonable  man  believed  there  was, 
they  do  not  mean  that  a  prosecuting  wit- 
ness must  know  of  his  own  knowledge  alt 
the  facts  upon  which  such  prosecution  must 
rest  but  that  as  a  reasonable  and  prudent 
man  he  had  reasonable  grounds  to  believe- 
the  plaintiff  was  guilty,  and  in  coming  to 
subh  a  conclusion  he  must  have  Information 
of  such  a  character  and  obtained  from  such 
sources  that  men  of  ordinary  care,  prudence, 
and  discretion  would  feel  authorized  to  act 
upon  In  similar  circumstances.  We  think 
the  plaintiff  has  no  ground  of  complaint  as 
to  those  two  Instructions.  They  were  as 
favorable  as  he  had  the  right  to  request 

2.  Plaintiff  complains  that  the  verdict  was 
not  Justified  by  the  evidence.  The  burden 
was  on  the  plaintiff  to  establish  his  case. 
He  complains  that  while  defendant  testi- 
fied that  he  was  the  owner  of  the  house 
that  was  burned,  at  the  time  it  was  de- 
stroyed he  was  a  resident  of  Cape  Girar- 
deau, and  when  he  came  back  to  Piedmont 
to  reside  he  received  information  that  led 
him  to  believe  it  was  burned  by  an  Incen- 
diary. He  had  been  charged  with  burning 
his  own  property;  but  the  charge  was  dis- 
missed as  without  foundation.  He  began  to- 
Investlgate,  and  found  that  plaintiff  had  a 
printing  outfit  In  said  building  which  was 
Insured  for  $300,  and  bad  collected  the  in- 
surance; whereas,  a  witness  had  told  de- 
fendant  that  plaintiff  had  purchased   the 
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same  outfit  for  $50  from  a  woman.  He  also 
produced  evidence  to  the  effect:  That  plain- 
tiff's reputation  for  honesty  and  integrity 
was  bad;  that  plaintiff  was  seen  on  the 
evening  that  the  property  was  burned  talk- 
ing with  John  Berryman,  whose  reputation 
was  shown  to  have  been  very  bad  for  hon- 
esty. Integrity,  and  burning  property;  that 
soon  after  plaintiff  and  Berryman  were 
seen  talking  together,  and  on  the  same  eve- 
ning Berryman  was  seen  to  give  Morris 
some  money,  and  heard  to  say  to  him, 
"Give  it  to  Daniels,  and  he  will  know  what 
it  is  for."  Defendant  was  also  told  by  John 
Ballard  that  Joseph  Mell  had  seen  plaintiff 
go  towards  defendant's  buUdIng  that  was 
burned  with  some  shavings  and  an  oil  can 
about  10  minutes  before  the  fire  broke  out, 
and  defendant  testified  that  Mell  told  him 
the  same  story.  If  the  jury  believed  that 
these  things  were  told  defendant,  surely 
the  circuit  court  could  not,  nor  can  this 
court,  say  as  a  matter  of  law  that  an  ordi- 
narily reasonable  and  cautious  man  would 
not  have  believed  plaintiff  burned  the  house 
and  had  reasonable  grounds  for  so  doing. 
The  circuit  court  directed  the  jury  this  was 
a  question  of  fact  for  them  to  determine, 
and  we  think  correctly.  While  Mell  denied 
telling  defendant  this  story,  defendant  was 
not  precluded  by  Meli's  evidence.  The  jury 
saw  Dr.  Bates  and  Mell,  and  it  was  their 
province  to  believe  or  reject  the  testimony 
of  either  or  botli.  They  seemed  to  have 
believed  defendant,  and  rejected  the  testi- 
mony of  Mell;  but  tbere  was  nothing  to 
show  that,  up  to  the  time  Mell  told  Dr. 
Bates  he  had  seen  plaintiff  in  the  compro- 
mising position  near  the  building  just  be- 
fore it  was  seen  on  fire,  Mell  was  a  man  of 
bad  reputation  for  truth  and  veracity  or 
morality  and  integrity,  and  such  that  a 
reasonably  prudent  man  would  not  believe 
Ills  statements.  We  think  the  court  prop- 
erly submitted  to  the  jury  the  question 
whether  the  defendant,  when  he  made  the 
complaint  by  filing  the  affidavit,  acted  up- 
on such  information  or  circumstances  as  a 
man  of  ordinary  care,  prudence,  and  caution 
would  have  accepted  and  believed  under 
similar  circumstances,  and  their  verdict  is 
not  without  sufficient  evidence  to  support 
It,  If  they  credited  the  testimony  of  defend- 
ant   Van  Sickle  t.  Brown,  68  Mo.  634. 

3.  As  to  the  exclusion  of  the  deposition  of 
John  Berryman:  Without  reproducing  this 
deposition,  it  is  sufficient  to  say  it  was  tak- 
en in  Nacogdoches  county,  Tex.,  without 
any  appearance  or  cross-examination  by  de- 
fendant. In  substance,  he  testified  to  an  of- 
fer by  Dr.  Bates,  the  defendant,  to  Berry- 
man, to  satisfy  a  debt  of  $30  due  Bates 
from  the  witness,  and  another  for  $20  for 
which  the  witness  was  surety,  and  to  pay 
him  $50  in  cash,  if  lightning  would  strike 
the  building ;  that  He,  witness,  told  one  Dan- 
iels that  defendant  would  pay  a  sum  to  have 


the  building  burned;  tliat  Daniels,  being 
drunk,  a  few  days  after  the  fire  told  wit- 
ness that  he  (Daniels)  had  burned  the  build- 
ing. Mow  Berryman  swears  he  had  nothing 
to  do  with  the  fire,  nor  did  he  cause  Dan- 
iels or  any  one  else  to  bum  it.  He  never 
made  any  demand  on  defendant  for  the  $50. 
All  of  this  testimony  was  objected  to  when 
it  was  offered;  but  the  court  admitted  it. 
Subsequently  the  court  withdrew  it  from 
the  Jury.  It  requires  no  argument  or  au- 
thority to  show  that  the  alleged  statements 
of  Daniels  were  wholly  Incompetent — hear- 
say of  the  most  pronounced  kind.  The 
statement  of  Berryman  as  to  what  occur- 
red t>etween  him  and  defendant  was  utterly 
irrelevant  to  the  issue  on  trial  and  was 
properly  excluded.  As  to  the  impeachment 
of  Berryman,  it  cannot  be  seen  how  it  could 
have  been  hurtful,  If  there  was  none  of  his 
evidence  left  for  the  Jury  to  believe  or  dis- 
believe. Moreover,  the  deposition  had  been 
admitted  once,  and  the  jury  had  heard  it 
read.  As  to  the  proposition  that  it  was  not 
competent  to  Impeach  Berryman's  reputa- 
tion at  Piedmont,  where  he  had  resided 
nearly  ail  his  life  untU  abont  three  years 
before  the  trial  of  this  cause:  Berryman 
had  only  resided  at  Nacogdoches  for  about 
four  months,  not  long  enough  to  have  form- 
ed a  reputation  one  way  or  the  other.  While 
this  court  has  approved  the  rejection  of 
proof  of  reputation  after  tliree  years,  it  has 
not  announced  an  iron-clad  rule.  Greenleaf, 
in  his  work  on  Evidence  (volume  1,  {  461d 
[1]),  says:  "Character  is  a  continuous  quali- 
ty, not  quickly  changed  or  changeable.  The 
character  of  the  witness  at  the  time  of  tes- 
tifying is  that  which  affects  his  truthful- 
ness; but  his  character  at  another  time 
may  well  be  considered  as  evidencing  his 
character  at  the  time  of  testifying.  •  •  • 
One  view,  and  the  correct  one,  is  that  char- 
acter at  any  preceding  time  is  admissible, 
provided  it  is  not  too  remote  in  time  to  have 
probative  value.  A  second  view  is  that 
prior  character  is  not  to  be  resorted  to  un- 
less for  some  reason  it  Is  difficult  or  im- 
possible to  show  present  character."  While 
reputation  must  ordinarily  be  proven  by 
witnesses  residing  in  the  neighborhood  In 
which  the  witness  whose  reputation  is 
sought  to  be  impeached  resides,  this  also  is 
subject  to  exceptions.  Thus,  in  State  v. 
Miller,  156  Mo.  76,  56  8.  W.  907.  a  witness 
was  offered  to  testify  to  the  defendant's 
general  reputation  for  truth  in  the  neigh- 
borhood of  Troy,  Kan.,  where  he  and  de- 
fendant had  lived;  but  some  nine  years  pre- 
vious to  the  trial  the  witness  had  moved  to 
St.  Joseph,  Mo.,  but  bad  visited  Troy  from 
time  to  time,  and  when  he  lived  there  was 
sheriff  of  the  county.  He  testified  he  knew 
defendant's  reputation  from  what  the  people 
generally  said  about  him  when  witness  was 
visiting  there.  It  was  said:  "This  court 
luis  approved  the  rejection  of  testimony  that 
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covered  a  period  of  over  three  years;  but 
the  qnestlon  here  presented  la  whether  a 
witness  who  has  known  another  witness' 
reputation  for  truth  for  nine  years  and 
down  to  the  period  of  the  trial  Is  Incompe- 
tent to  speak  of  such  repntatlon,  which  has 
remained  the  same  all  the  time.  We  think 
not."  Now  In  this  case  Berryman's  reputa- 
tion was  known  In  Piedmont  by  the  wit- 
nesses who  resided  there  up  to  the  time  of 
his  removal  from  that  place.  Having  no 
established  residence  elsewhere,  we  think 
It  was  no  violation  of  the  rule  to  permit 
the  witnesses  who  knew  his  reputation  In 
that  place  up  to  his  removal  to  state  what 
It  was. 

The  testimony  of  Harry  Bates  stands  on 
an  entirely  different  footing.  This  was  per- 
mitted because  It  had  been  communicated 
to  defendant,  and  was  to  be  considered  in 
determining  whether  defendant  believed 
plaintiff  was  guilty,  and  whether  he  had 
reason  to  so  believe. 

In  our  opinion  the  cause  was  properly 
submitted  to  the  Jury,  and  there  is  no  er- 
ror in  the  record  which  would  Justify  a  re- 
versal of  the  Judgment 

Judgment  affirmed.    All  concur. 


SOUTHERN  MISSOURI  4  A.  R.  CO.  et  al.  v. 

WYATT. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  23,  1909.) 

1.  Courts  (|  231*)— Stjpbemk  Cocbt— Jubis- 
DiCTioN— Title  to  Realty. 

An  appeal  in  a  railroad  condemnation  pro- 
ceeding should  be  taken  direct  to  the  Supreme 
Court  as  involTlng  title  to  realty. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  J  657;   Dec  Dig.  i  231.*] 

2.  Appeal  and   Esbob  ({  511*)  —  Record — 
Bill  of  Exceptions— Filing. 

WTiere  the  record  proper  did  not  show  that 
the  bill  of  exceptions  was  filed  in  proper  time, 
which  appeared  only  from  the  bill  itself,  the 
bill  of  exceptions  was  not  in  the  record,  as  such 
a  bill  does  not  prove  itself. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tf  2319,  2320;  Dec.  Dig.  i 
511.*] 

3.  Appeal  and   Ebbob  (|  713*)  —  Contents 
— Mattebs  of  Recobd. 

ftfattera  of  record  proper  have  no  place  In 
the  bill  of  exceptions,  and  their  recital  therein 
adds  nothing  to  the  validity  of  the  bill. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2957 ;   Dec.  Dig.  i  713.*] 

4.  Appeal  and  Ebbob  (|  554*)— Recobd— Rb- 
view. 

A  judgment  cannot  be  affirmed  if  the  ab- 
(trtct  shows  error  in  the  record  proper. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2472-2479;  Dec.  Dig.  i 
554.*] 

5.  Eminent  Domain   ({  239*)— Commission - 
kb's  Repobt— Vacation. 

An  order  in  a  railroad  condemnation  pro- 
ceeding confirming  the  report  of  commissioners, 
except  as  to  two  defendants,  was  a  sufficient 
order  setting  aside  the  report  as  to  such  defend- 


ants within  Rev.  St  1899,  f  1268  (Ann.  St 
1906,  p.  1040),  authorizing  review  by  the  court 
of  the  report  of  the  commissioners  on  excep- 
tions, and  a  new  appraisement  by  Jnry  at  the  re- 
quest of  either  party. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  614 ;   Dec.  Dig.  f  239.*] 

6.  Eminent  Domain  (§  239*)— CoNOEMNATioir 
Proceedings— Commissioners'  Order— Va- 
cation. 

Where  a  landowner  in  condemnation  pro- 
ceedings filed  exceptions  to  a  commissioners'  re- 
port and  asked  for  a  jury  to  assess  damages,  he 
was  entitled  to  such  assessment  as  a  matter 
of  i1j;ht  without  the  formal  vacation  of  the  com- 
missioners' report  under  Rev.  St  1899,  |  1268 
(Ann.  St  1906,  p.  1040),  providing  for  such  le- 
appraisement  at  the  request  of  either  party  on 
the  filing  of  written  exceptions  to  the  report 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Dec.  Dig.  {  239.*] 

7.  Trial  (|  330*)— Separate  Verdict. 

Where  there  are  several  counts  in  a  peti- 
tion, each  stating  separate  causes  of  action, 
there  should  be  a  separate  verdict  on  each,  un- 
less the  several  counts  relate  to  the  same  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  777;   Dec  Dig.  i  330.*] 

8.  Judgment  (S  266*)— Arrest  of  Judgment 

— Purpose. 

The  office  of  a  motion  in  arrest  of  judg- 
ment Is  to  direct  the  attention  of  the  court  to 
errors  apparent  on  the  face  of  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  467 ;    Dec  Dig.  J  26G.*] 

9.  Appeal  and  Ebbob  (|  238*)— Vebdict— Db- 
FECTS— Motion  in  Abbest. 

A  defect  in  the  verdict  cannot  be  consid- 
ered on  appeal,  unless  there  was  a  motion  in 
arrest  assigning  the  defect  as  error. 

[Bkl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  13^;   Dec.  Dig.  {  238.*] 

10.  EhtiNBNT  Domain  (f  239*)— Pboceedinqb 
— Genebal  Vebdict. 

A  general  verdict,  allowing  damages  for  the 
taking  of  two  separate  tracts  for  a  railroad 
right  of  way,  was  not  erroneous  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  !  239.*] 

11.  Eminent  Domain  (§  282*)  —  DErEcriv* 
Vebdict— Review— Question  Not  Raised 
AT  Tbial. 

Where  a  verdict  awarding  damages  for  the 
taking  of  two  separate  tracts  of  land  for  a  rail- 
road right  of  way  was  not  objected  to  at  the 
trial  by  motion  in  arrest  of  judgment  because 
it  did  not  make  a  separate  award  as  to  each 
tract  it  could  not  be  presumed  on  appeal,  in 
the  absence  of  a  bill  of  exceptions,  that  the  evi- 
dence did  not  show  a  condition  which  wonld 
make  the  verdict  proper. 

[Bkl.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  262.*] 

Appeal  from  Circuit  Coort,  Ripley  County; 
J.  L.  Fort  Judge. 

Action  by  the  Southern  Missouri  &  Arkan- 
sas Railroad  Company  and  another  against 
J.  S.  Wyatt  Judgment  for  defendant  and 
plaintiffs  appeal.    Affirmed. 

B,  H.  Seneff,  Jaa  Orchard,  and  W.  F. 
Evans,  for  appellants.  J.  C.  Sheppard,  for 
respondent 

BURGESS,  J.  Plaintiff  the  Southern 
Missouri  &  Arkansas  Railroad  Company  in- 
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Btitnted  this  suit  In  tbe  circuit  court  of 
Ripley  county  to  condemn  a  right  of  way 
for  Its  railroad  through  the  lands  of  a  num- 
ber of  parties,  among  them  the  respondent, 
J.  S.  Wyatt  The  latter  owned  two  tracts 
of  land  through  which  said  railroad  company 
attempted  to  condemn  a  right  of  way,  one  of 
which,  designated  as  "parcel  No.  7,"  Is  de- 
scribed in  the  petition  as  the  south  half  of 
the  northeast  quarter  of  section  16,  town- 
ship 22,  range  4  east;  and  the  other,  parcel 
No.  9,  is  described  as  the  north  half  of  the 
southeast  quarter  and  lot  1  of  the  southwest 
quarter  of  section  19,  township  22,  range 
4  east  Upon  the  petition  of  the  railroad 
company,  commissioners  were  appointed  by 
the  circuit  court  to  Tiew  and  to  assess  the 
damages  to  the  property  through  which  the 
proposed  road  was  to  run.  On  the  16th 
day  of  October,  1901,  the  commiSBloners 
made  their  report,  which  was  filed  in  the 
office  of  the  ^lerk  of  said  court,  in  which 
report  they  assessed  the  damages  to  tract 
No.  7  at  $75,  and  assessed  the  damages  to 
tract  No.  9  at  $49.  On  October  31,  1901, 
Wyatt  filed  bis  exceptions  to  the  report  of 
the  commissioners,  and  asked  that  said  report 
be  set  aside,  and  that  a  jury  trial  be  award- 
ed him,  and  that  his  damages  be  Inquired 
Into  and  assessed  by  a  jury.  After  the  petition 
was  filed,  and  before  the  cause  was  tried, 
the  St  Louis,  Memphis  &  Southeastern  Rail- 
road Company  was,  on  its  motion,  made  a 
party  plaintiff;  it  having  succeeded  to  all 
the  rights  Of  the  plaintiff  the  Southern 
Missouri  &  Arkansas  Railroad  Company. 
Wyatt  recovered  a  verdict  and  judgment  for 
$800,  from  which  judgment,  after  unsuccess- 
ful motions  for  a  new  trial  and  In  arrest 
plaintiff  appealed.  The  case  for  some  rea- 
son found  Its  way  to  the  8t  Louis  Court  of 
Appeals,  and,  after  argument  and  submis- 
Bfon  there,  an  opinion  was  handed  down  by 
Bland,  P.  J.,  affirming  the  judgment  on  the 
ground  that  the  printed  abstract  failed  to 
show  that  the  bill  of  exceptions  had  ever 
been  made  a  part  of  the  record.  Thereafter 
a  motion  for  a  rehearing  was  filed,  and  tbe 
opinion  was  withdrawn,  and  the  cause  trans- 
ferred to  this  court  on  the  ground  that  the 
Court  of  Appeals  had  no  jurisdiction  of  the 
appeal. 

1.  The  cause  was  properly  transferred  to 
this  court  It  is  a  suit  by  a  railroad  com- 
pany to  condemn  land  for  its  right  of  way, 
and  in  such  cases  it  has  many  times  been 
held  that  appellate  jurisdiction  Is  in  the  Su- 
preme Court  Title  to  real  estate  Is  Involved 
in  such  a  case.  City  of  Tarkio  v.  Clark,  186 
Mo.,  loc.  clt  294,  85  S.  W.  329;  Kansas  City 
v.  Railroad,  187  Mo.,  loc.  clt  151,  86  S.  W. 
190;  Bauble  v.  Ossman,  142  Mo.  499,  44  S. 
W.  338;  State  ex  rel.  Railroad  v.  Rombauer, 
124  Mo.  598,  28  S.  W.  75;  State  ex  rel.  v. 
McCutchan,  119  Mo.  App.  75,  96  S.  W.  251 ; 
Railroad  v.  Eubank,  65  Mo.  App.  335;  Rail- 
road V.  McGregor,  53  Mo.  App.  366. 

2.  We  cannot  consider  the  bill  of  exc«v- 
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tlons  in  tills  case,  for  the  reason  that  the 
printed  abstract  does  not  show  that  the  bill 
was  ever  made  a  part  of  the  record.  The 
abstract  shows  that  an  appeal  to  this  court 
was  ordered  on  April  11,  1902,  and  that  ap- 
pellant was  "given  90  days  in  which  to 
perfect  and  file  a  bill  of  exceptions  herein." 
Immediately  following  this  is  another  record 
entry,  which  recites  that  on  July  7,  1902, 
"for  good  cause  shown,  the  time  for  filing 
bill  of  exceptions  Is  hereby  extended  for  a 
period  of  60  days  from  the  expiration  of  the 
first  order."  Then  follows.  Immediately  the 
evidence  of  witnesses,  and,  after  about  60 
pages  of  testimony,  immediately  follow  in 
order  the  instructions,  the  verdict  motion  for 
new  trial,  motion  In  arrest,  the  affidavit  for 
an  appeal,  the  order  allowing  90  days  to  file 
a  bill  of  exceptions,  and  then  a  recital  that 
on  July  7,  1902,  a  further  time  of  60  days 
was  allowed,  and  then  a  recital  that  appel- 
lant "presents  its  bill  of  exceptions  and  prays 
the  same  may  be  signed,  sealed,  and  made  a 
part  of  the  record,  which  is  accordingly  done 
on  this  16th  day  of  August  1902."  Then  fol- 
lows the  signature  and  approval  of  the  judge, 
and  the  certificate  of  the  clerk  that  the  bill 
was  filed  on  that  day.  It  will  be  observed 
that  It  is  only  the  bill  of  exceptions  that 
recites  that  it  was  filed  within  the  60  days 
allowed.  The  record  proper  does  not  so  re- 
cite. A  bill  of  exceptions  does  not  prove 
itself.  It  becomes  a  part  of  the  record  only 
when  the  record  proper  shows  It  was  filed 
In  time.  The  last  record  entry  proper  in 
this  case  shows  that  appellant  was,  on  July 
7th,  given  an  extension  of  60  days  in  which 
to  file  bis  bill.  Matters  of  record  proper 
have  no  place  in  the  bill  of  exceptions,  and 
a  recital  thereof  therein  adds  nothing  to  the 
validity  of  the  bill.  Milling  Company  v.  St 
Louis,  222  Mo.  306,  121  S.  W.  112;  Hogan, 
V.  Hhichey,  195  Mo.,  loc.  clt  533,  94  S.  W. 
522;  Harding  v.  Bedoll,  202  Mo.  625,  100  S. 
W.  638;  Groves  v.  Terry,  219  Mo.  595,  117 
S.  W.  1167;  Sbemwell  v.  McKlnney,  214 
Mo.  692,  114  S.  W.  1083 ;  Stark  v.  Zehnder, 
204  Mo.  442,  102  S.  W.  992;  Walser  v.  Wear, 
128  Mo.  652,  31  S.  W.  87;  Pennowfsky  v. 
Coerver,  205  Mo.  135,  103  S.  W.  542;  Cole- 
man V.  Roberts,  214  Mo.  634,  114  S.  W.  39. 
But,  though  there  is  no  bill  of  exceptions, 
the  judgment  cannot  be  affirmed,  if  the  ab- 
stract shows  errors  in  the  record  proper, 
jurisdictional  in  character  or  otherwise. 
Thomasson  v.  Merc.  Town  Mut.  Ins.  Co., 
114  Mo.  App.  109,  89  S.  W.  564,  1135. 

Appellant  assigns  error  as  to  two  matters 
of  record  proper. 

3.  Appellant  contends  that  "the  verdict  of 
the  commissioners  was  never  reviewed  by 
the  court  and  was  never  set  aside  or  af- 
firmed." Section  1268,  Rev.  St  1899  (Ann. 
St  1906,  p.  1040),  says  that:  "The  report  of 
said  commissioners  may  be  reviewed  by  the 
court  in  which  the  proceedings  are  had,  oc 
written  exceptions,  filed  by  either  party; 
*    *    *    and  the  court  shall  make  such  or- 
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der  therein  as  right  and  Justice  may  reqnlre, 
and  may  order  a  new  appralBement,  upon 
good  cause  shown.  Such  new  appraisement 
shall,  at  the  request  of  either  party,  be  made 
by  a  Jury  under  the  superrlslon  of  the  court 
as  In  an  ordinary  case  of  inquiry  of  dam- 
ages." The  record  shows  that  respondent 
did  file  his  exceptions  to  the  commissioners' 
report,  and  asked  therein  that  "said  report, 
as  to  him,  may  be  set  aside,  and  that  a  Jury 
trial  may  be  awarded  him,  and  his  damages 
Inquired  into  by  a  Jury  and  assessed  to  him 
by  a  Jury."  Ai^eliant  contends  that,  I)e- 
fore  any  Jury  trial  can  be  had  In  such  case, 
the  record  must  show  afflrmatively  that  the 
court  set  aside  the  commissioners'  report, 
and  that  until  set  aside  It  Is  still  in  force, 
and  that  the  record  does  not  show  in  this 
case  that  the  report  was  set  aside.  This  as- 
signment goes  to  a  Jurisdictional  record  mat- 
ter, for,  if  appellant's  contention  Is  correct, 
then,  until  the  report  of  the  commissioners 
was  set  aside  by  a  formal  order,  that  re- 
port remained  in  full  force  and  effect,  and 
no  Jury  could  be  called  to  assess  defendant's 
damages.  The  point,  going  to  the  Jurisdic- 
tion of  the  court  to  order  a  Jury  trial,  can 
therefore  be  considered,  whether  or  not  there 
was  a  motion  in  arrest 

(1)  The  appellant's  abstract  shows  this  rec- 
ord entry:  "Now  at  this  day  It  is  ordered  by 
the  court  that  the  report  of  the  commission- 
ers in  the  above-entitled  cause  be  In  all 
things  confirmed  except  as  to  defendants  J. 
S.  Wyatt  and  O.  E.  McKlnney."  This  was 
a  sufficient  order  setting  aside  the  report  of 
the  commissioners  as  to  J.  S.  Wyatt,  the 
respondent.  It  is  a  formal  record  order  re- 
fusing to  confirm  that  report  as  to  him,  so 
appellant  is  mistaken  as  to  the  fact,  and  its 
abstract  shows  the  mistake. 
.  (2)  But  there  was  no  need  of  any  order 
formally  setting  aside  the  report  When  re- 
spondent filed  his  exceptions  to  the  commis- 
sioners' report  and  asked  for  a  Jury  to  as- 
sess his  damages,  he  was  entitled  to  a  Jury 
as  a  matter  of  right  In  another  branch  of 
this  same  case  (Railroad  v.  Woodard),  up- 
on this  appellant's  appeal  from  the  Judgment 
awarding  damages  to  O.  E.  McKlnney,  it 
was  said  by  Brace,  C.  J.,  for  the  court  in 
banc  (103  Mo.,  loc.  clt  661,  92  S.  W.  470): 
"On  filing  his  exceptions  the  respondent  had 
the  constitutional  right  to  have  his  damages 
assessed  by  a  Jnry,  and  the  court  had  no 
discretion  In  the  matter.  Th»  calling  a  Jury 
to  assess  his  damages  was  such  order  'as 
Justice  and  right  required.'  Article  12,  S  4, 
Const  1875;  Railroad  t.  McGrew,  113  Mo. 
390,  21  8.  W.  201;  Railroad  v.  Story,  96  Mo. 
611,  10  S.  W.  203."  That  decision  Is  con- 
clusive of  this  assignment  in  this  case. 

4.  The  next  assignment  is  that  the  verdict 
is  general,  and  that  "there  should  have  been 
a  verdict  assessing  the  amount  of  damages 
to  each  tract"  The  railroad  passes  through 
land  in  the  south  half  of  the  northeast  quar- 
ter of  section  16,  and  in  the  north  half  of 


the  southeast  quarter  and  the  southwest 
quarter  of  section  19,  both  In  township  22. 
It  will  be  seen  that  the  land  in  section  16 
is  something  over  a  mile  from  the  nearest 
land  In  section  19.  It  will  also  be  seen  that 
land  in  two  quarter  sections  of  section  19 
is  described.  The  petition  states  that  ap- 
pellant "needs  and  seeks  to  acquire,  for  pub- 
lic use  and  purposes  aforesaid,  the  several 
tracts  of  land,  •  •  •  described  as  fol- 
lows: Parcel  7.  One  hundred  feet  in  width 
in  a  general  northeasterly  and  southwesterly 
direction,  •  •  •  through  and  upon  the 
south  half  of  the  northeast  quarter  of  sec- 
tion 16,  township  22,  which  Is  owned  or 
claimed  by  J.  S.  Wyatt  •  •  •  Parcel  9. 
One  hundred  feet  in  width  in  a  g^ierai 
northeasterly  and  southwesterly  direction, 
•  •  *  through  and  upon  the  north  half 
of  the  southeast  quarter  of  section  19,  and 
lot  1  of  the  southwest  quarter  of  section  19, 
township  22,  which  is  owned  -or  claimed  by 
J.  S.  Wyatt"  The  petition  nowhere  asks  for 
an  assessment  of  damages  to  each  tract  sep- 
arately, nor  do  respondent's  exceptions.  The 
Jury  returned  this  verdict,  as  shown  by  the 
record  proper:  "We,  the  Jury,  find  the  Is- 
sues for  the  defendant,  J.  S.  Wyatt,  and  as- 
sess his  damages  at  the  sum  of  eight  hun- 
dred dollars.    J.  J.  Bradshaw,  foreman." 

As  a  general  rule,  where  there  are  severat 
counts  in  a  petition,  each  stating  a  different 
cause  of  action,  there  should  be  a  separate 
finding  on  each.  Cramer  v.  Barmon,  193: 
Mo.  329,  91  S.  W.  1038;  Brownwell  v.  Rail- 
road, 47  Mo.  239;  Clark  v.  Railroad,  36  Mo., 
loc.  clt  212;  Russell  v.  Railroad,  154  Mo. 
428,  65  S.  W.  454.  But  that  is  not  the  rul& 
where  the  several  counts  relate  to  the  same 
transaction.  State  v.  Pitts,  58  Mo.  556; 
State  V.  Jennings,  81  Mo.  185,  51  Am.  Rep. 
236;  State  v.  Bean,  21  Mo.  267;  State  v. 
McCue,  39  Mo.  112.  If  the  two  tracts  de- 
scribed in  the  petition  are  segregated  and 
are  separate  and  distinct  tracts,  then  there 
should  tiave  been  a  separate  flndhig  of  the 
damages  done  to  each;  but  if  they  were 
parts  of  one  farm,  then  a  general  verdict 
was  not  Improper,  though  the  two  tracts  de- 
scribed in  the  petition  are,  as  described,  over 
a  mile  apart.  Suppose  the  land  in  section 
16  and  that  in  section  19  are  parts  of  one 
contiguous  farm,  owned  by  respondent,  and 
are  used  by  'him  in  connection  therewith ; 
and  suppose  there  is  a  perennial  spring  of 
great  value  in  the  northeast  quarter  of  sec- 
tion 16,  which,  l>efore  this  railroad  was  con- 
structed, was  used  in  connection  with  this 
farm  extending  southwesterly  to  section  19; 
and  suppose  that  the  railroad,  as  construct- 
ed, cuts  off  this  perennial  spring  from  all  the 
rest  of  the  farm — would  that  be  a  damage 
simply  to  the  80-acre  tract  in  section  16 
through  which  the  railroad  runs,  or  would  It 
be  a  damage  to  the  whole  farm  of  which 
that  80  is  a  part?  In  such  a  case  a  general 
verdict  would  not  be  amiss.  If  It  be  said 
that  we  have  no  right  to  make  such  a  sop- 
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position,  by  what  course  of  reasoning  can  ap- 
pellant have  ns  assume  tbat  these  tracts  are 
not  a  part  of  one  farm  and  used  In  con- 
nection with  It?  Appellant  would  have  us 
assume,  as  a  fact,  without  any  evidence  we 
can  consider,  on  appeal,  that,  as  the  petition 
says  its  railroad  runs  through  two  tracts  of 
land  belonging  to  defendant,  those  tracts  are 
entirely  s^^gated  and  are  not  used  as  a 
part  of  one  farm,  and  that  therefore  a  judg- 
ment founded  on  a  general  verdict  cannot 
stand.  We  cannot  so  assume.  We  do  not 
know  whether  or  not  these  tracts  are  a  part 
of  one  farm  and  used  In  connection  with  It, 
and  cannot  know  that  fact,  and  therefore 
we  catnot  assume  that  the  verdict  Is  wrong. 
We  must  consider  that  the  form  of  the  ver- 
dict Is  objected  to  for  the  first  time  on  ap- 
peal. So  much  of  the  record  as  we  can  con- 
sider does  not  show  any  objection  was  made 
to  it  at  the  trial.  The  record  shows  a  mo- 
tion In  arrest  was  timely  filed;  but  that 
motion  Is  Incorporated  in  what  purports  to 
be  a  bill  of  exceptions  alone,  and  that  bill  we 
have  already  ruled  we  cannot  consider,  and 
hence  we  cannot  look  at  tue  motion  in  ar- 
rest As  this  record  Is  presented  for  our  con- 
sideration, we  are  asked  to  convict  the  trial 
court  of  error  on  a  point  that  court  was 
given  no  opportunity  to  correct  It  has  been 
the  uniform  ruling  of  this  court  that  the  trial 
court  must  be  given  an  opportunity,  by  spe- 
cific assignment,  to  correct  its  own  errors, 
and,  if  not  given  that  opportunity,  they  will 
not  be  considered  on  appeaL  Singer  Manu- 
facturing Co.  V.  Stephens,  169  Mo.  1,  68 
S.  W.  908;  Coffey  v.  City  of  Carthage,  200 
Mo.,  loc.  dt  629,  98  S.  W.  562;  Woody  v. 
Railroad,  104  Mo.  App.  678,  78  S.  W.  658; 
State  V.  Lynn,  169  Mo.  664,  70  S.  W.  127. 
In  such  case  every  presumption  will  be  in- 
dulged in  favor  of  the  proceedings  in  the 
trial  court. 

In  Wells  V.  Adams,  88  Mo.  App.,  loc.  cit 
228,  it  is  said:  "When  a  petition  contains 
several  causes  of  action  in  as  many  counts, 
and  there  is  a  verdict  of  the  jury  or  a  finding 
of  the  court  sitting  as  a  jury,  for  plaintiff, 
every  consideration  of  propriety  requires 
that  there  should  be  a  verdict  or  finding  on 
each  cause  of  action  or  count  •  •  •  A 
general  judgment  In  such  case  will,  on  a 
proper  motion  for  that  purpose,  be  arrested. 
•  •  •  But  in  the  present  case  the  record 
does  not  show  that  the  defendants  filed  any 
motion  in  arrest  of  judgment  An  Imperfect 
verdict  or  finding,  or  a  neglect  to  find  on  all 
the  issues,  can  be  taken  advantage  of  only 
by  a  motion  in  arrest"  To  the  same  effect 
are  Grler  v.  Strother,  111  Mo.  App.  386,  85 
S.  W.  976,  and  Railroad  v.  Iron  Works  Co., 
117  Mo.  App.  167,  94  S.  W.  726.  The  oflice 
of  a  motion  in  arrest  is  to  direct  the  atten- 
tion of  the  court  to  errors  apparent  on  the 
face  of  the  record  proper  (State  v.  Goehler, 
193  Mo.,  loc.  cit  181,  91  S.  W.  947);    and 


no  defect  in  the  verdict  can  be  considered 
on  appeal  unless  there  was  a  motion  in  ar- 
rest assigning  such  defect  as  error  (Finney 
V.  State,  to  Use,  9  Mo.  636;  Stout  v.  Oalver, 
6  Mo.  256,  35  Am.  Dec.  438;  Davidson  v. 
Peck,  4  aIo.  445;  Griffin  v.  Samuel,  6  Mo. 
50;  State  v.  De  Witt,  186  Mo.,  loc.  cit  68, 
84  S.  W.  966). 

Without  any  knowledge  of  the  facts  ex- 
cept such  as  appear  from  the  petition,  ver- 
dict, and  judgment,  we  cannot  say  that  the 
verdict  in  this  case  is  erroneous  on  its  face. 
If  it  were  erroneous,  tmder  the  facts  as  de- 
vdtqsed  by  the  evidence,  objection  should 
have  been  made  to  it  upon  its  return  by  the 
jury,  and  if  that  had  been  done  the  trial 
court  had  ample  power  to  require  the  jury 
to  make  a  finding  of  damages  as  to  each 
tract,  and  if  it  .had  refused  to  have  the  ver- 
dict corrected,  and  objection  and  exception 
had  been  made  to  its  ruling,  and  that  ruling 
made  a  ground  of  the  motion  in  arrest,  we 
could  consider  the  ruling  on  this  appeal;  but 
the  trial  court  having  been  given  no  op- 
portunity to  correct  the  error,  if  any  tbae 
was,  we  cannot  convict  It  of  error. 

The  judgment  is  affirmed.    All  concur. 


STATB  V.  ELSCHINGER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  23,  1909.) 

1.  Cbimirai.  Law  (i  1092*)— Bill  oy  Excep- 
tions—Extension OF  TuiB  FOB  Filing. 

An  order  extending  the  time  for  filing  the 
bill  of  exceptions,  made  in  vacation  after  the 
expiration  of  the  time  fixed  by  a  prior  order,  is 
void. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2857-2860;  Dec  Dig.  | 
1092.*] 

2.  Criminal  Law  (J  1092*)— Bill  of  Excep- 
tions—Failure  TO  Pile  in  Time— Effect. 

.  A  bill  of  exceptioDi  not  filed  within  the 
time  fixed  cannot  be.  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I>iw,  Cent  Dig.  |§  2847-2856;  Dec.  Dig.  t 
1092.*] 

3.  Criminal  Law  (§  1144*)— Appeal  and  BJb- 

BOB— AFFIBMANCE. 

In  the  absence  of  bill  of  exceptions  and  of 
any  error  in  the  record  proper,  it  will  be  pre- 
sumed tbat  the  accused  bad  a  fair  trial,  and  the 
judgment  must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  1144.*] 

Appeal  from  St  Louis  Circuit  Cburt;  Geo. 
H.  Williams,  Judge. 

Charles  Elschlnger  was  convicted  of  mur- 
der, and  he  appeals.    Affirmed. 

Harry  Walsh,  for  appellant  B.  W.  Major, 
Atty.  Gen.,  and  Jas.  T.  Blair,  Asst  Atty. 
Gen.,  for  the  State. 

GANTT,  P.  J.  The  defendant  was  indicted 
on  the  19tb  day  of  March,  1908,  by  the  grand 
jury  of  the  city  of  St  Louis  for  murder  in 
the  first  degree  of  Louisa   Elschlnger,  his 


-•For  other  ca*ea  see  lame  topic  and  section  NUMBBR  In  Dec.  &  Am.  Diga.  1907  to  date,  *  Reporter  Indexe* 
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wife.  6n  the  24Ui  of  March,  1908,  the  de- 
fendant was  duly  arraigned  and  entered  bU 
plea  of  not  guilty,  and  the  cause  was  con- 
tinued to  the  next  term  of  court  At  the 
April  term,  1908,  he  was  put  upon  his  trial 
and  convicted  of  murder  in  the  first  degree, 
and  his  punishment  assessed  at  Imprison- 
ment in  the  penitentiary  for  life.  Motions 
for  new  trial  and  In  arrest  of  Judgment  were 
duly  filed  and  overruled,  and  the  defendant 
sentenced  In  conformity  with  the  verdict. 
From  that  sentence  he  has  appealed  to  this 
court.  On  May  5,  1908,  defendant  was  given 
90  days  In  which  to  file  his  bill  of  exceptions. 
No  bill  of  exceptions  was  filed  within  the 
time  granted,  and  It  appears  that  on  Sep- 
tember 3,  1008,  the  following  order  was 
made  and  entered  upon  the  record  of  the 
circuit  court :  "Saturday,  September  6,  1908. 
State  of  Missouri,  v.  Charles  Elschinger. 
Murder  In  the  first  degree.  Now  on  this 
day.  It  appearing  from  the  affidavit  filed  by 
the  attorney  for  the  above-named  defendant, 
filed  this  6th  day  of  September,  1908,  that 
the  clerk  of  this  court  inadvertently  failed 
to  enter  an  order  of  this  court  made  on  the 
5th  day  of  August,  1908,  granting  additional 
time  in  which  to  file  bill  of  exceptions  in 
this  cause,  it  is  now  hereby  ordered  by  the 
court,  subject  to  the  action  of  the  court, 
upon  the  application  for  amendment  of  rec- 
ord concerning  the  bill  of  exceptions  herein, 
that  the  following  order  be  entered  nunc 
pro  tunc  and  for  the  said  date  to  conform 
with  the  facts  and  proceedings  in  this  cause, 
to  wit:  It  is  this  day  ordered  by  the  court 
that  the  time  heretofore  granted  defendant 
to  file  bis  bill  of  exceptions  herein,  on  or 
before  the  5tb  day  of  August,  1908,  be  ex- 
tended up  to  the  5th  day  of  October,  1908, 
in  the  October  term,  1908,  of  said  court,  and 
that  when  so  filed  the  same  to  have  the  same 
force  and  effect  as  If  filed  on  the  5th  day  of 
August,  190a"  What  purports  to  be  the 
bill  of  exceptions  In  the  cause  was  filed  on 
October  6,  190a  If  the  bill  of  exceptions 
shall  be  considered  as  a  part  of  the  record,  it 
appears  that  several  of  the  Jurors,  upon  their 
voir  dire  examination,  stated  that  under  no 
circumstances  would  they  return  a  verdict 
assessing  the  death  penalty.  Thereupon,  on 
the  challenge  of  the  state,  these  Jurors  were 
excused,  and  the  defendant  excepted  to  the 
action  of  the  court 

The  evidence  on  behalf  of  the  state  tended 
to  show  that  the  defendant  for  about  three 
months  prior  to  the  6th  of  March,  1908,  the 
date  of  the  homicide,  had  been  conducting  a 
saloon  at  738  South  Broadway,  in  the  city 
of  St  liouls.  The  defendant  and  the  de- 
ceased were  married  In  November,  1907,  and 
at  the  time  of  the  killing  of  defendant's  wife 
they  were  living  In  rooms  above  the  defend- 
ant's saloon.  They  each  had  children  by  for- 
mer marriages.  The  defendant  had  invested 
$800  of  the  money  received  by  his  wife  from 
the  life  insurance  of  ner  former  husband  in 
his  saloon  business.   For  some  time  before  the 


date  on  which  the  killing  occurred,  defend- 
ant and  deceased  had  not  lived  harmonious- 
ly. Different  witnesses  testified  to  assaults 
which. the  defendant  had  made  upon  his  wife. 
It  seems  that  differences  arose  between  the 
defendant  and  the  deceased  concerning  the 
repayment  to  her  of  her  money  which  de- 
fendant was  using  In  his  saloon  business. 
About  two  days  before  the  homicide,  the 
defendant's  wife,  apparently  In  an  effort  to 
recover  a  portion  of  her  money  from  her  hus- 
band, took  $220  from  the  saloon.  This  pre- 
cipitated a  quarrel,  in  which  the  defendant 
threatened  to  put  his  wife  out  of  the  house, 
but  refused  to  permit  her  to  remove  her 
furniture.  There  was  also  evidence  that  on 
this  occasion  the  defendant  assaulted  and 
beat  his  wife,  and  on  the  following  morning 
another  difficulty  arose,  in  which  the  defend- 
ant again  assaulted  his  wife.  On  the  day 
before  the  homicide,  the  defendant  and  hia 
wife  engaged  in  an  altercation  in  their 
rooms,  in  which  it  appears  that  the  deceased 
assaulted  the  defendant  with  some  cooking 
utensils.  They  were  separated  by  the  bar- 
tender, who  took  the  defendant  down  in  the 
saloon,  and  they  were  followed  by  the  de- 
ceased, who  attempted  to  attack  the  defend- 
ant with  a  cleaver.  She  was  disarmed,  and 
the  pair  engaged  in  a  fight  which  resulted 
in  the  arrest  of  both.  This  was  about  9 
o'clock  of  the  night  of  March  5th.  The  evi- 
dence tended  to  show  that  the  deceased,  at 
this  time,  bore  numerous  marks  of  violence 
on  her  person.  She  gave  bond  and  was  re- 
leased at  once;  but  the  authorities  held  the 
defendant,  despite  the  fact  that  bond  had 
been  given  for  him,  for  fear  he  would  re- 
new the  trouble.  On  the  next  morning  the 
defendant  was  released,  when  he  said,  "111 
fix  her  for  this."  This  was  about  5:45  on 
the  morning  that  his  wife  was  killed.  At 
7:30  on  the  same  morning,  defendant  se- 
cured, and  had  ready,  a  moving  van,  and 
he  and  his  wife  engaged  in  a  heated  argn- 
ment  about  his  right  to  remove  the  saloon 
stock.  Advised  by  the  officer  that  both  par- 
ties would  be  arrested  if  the  disturbance  did 
not  cease,  the  defendant  left  the  saloon  and 
proceeded  to  a  pawnshop  on  Sixth  street  and 
attempted  to  purchase  a  revolver,  but  was 
unsuccessful.  He  returned  to  bis  saloon, 
drank  some  more  whisky,  and  be  and  deceas- 
ed went  upstairs  to  their  apartments.  In  a 
few  moments  thereafter  shots  were  heard 
in  the  rooms  above  the  saloon.  When  the 
officers,  attracted  by  the  shots,  reached  the 
apartments,  they  met  defendant  coming  out 
of  the  parlor  with  pistol  In  hand.  He  was 
at  once  disarmed,  and  saying,  "Louisa  is 
dead,  and  I  am  too,"  fell  to  the  fioor.  His 
wife  was  lying  In  the  parlor  and  dead  when 
the  officers  arrived.  The  pistol  bullet  had 
entered  her  head  Just  below  or  behind  the 
left  ear.  The  defendant  was  entirely  unin- 
jured. Three  bullet  holes  in  the  ceiling  were 
discovered.  The  defendant  made  a  state- 
ment li>  which  he  said  that  when  he  went 
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upstairs  Just  before  the  shooting,  be  wmt 
Into  tbe  front  room,  and  his  wife  came  In 
and  started  after  him  with  a  butcher  knife 
in  her  hand,  and  she  took  tbe  gun,  and  be 
tried  to  get  It  from  her,  and  she  fired  one 
shot  at  him,  and  that  is  all  he  remembered. 

Mo  other  weapon  was  found  In  the  rooms 
or  on  tbe  defendant,  except  the  pistol  which 
was  taken  from  him.  All  fire  chambers  of 
the  pistol  were  empty.  There  was  also  erl- 
dence  on  the  part  of  the  defendant  which 
tended  to  show  that  deceased,  after  being  re- 
leased on  bond  the  night  before  she  was 
shot  and  killed,  went  into  tbe  saloon  and  se- 
cured her  husband's  pistol,  which,  the  evi- 
dence tended  to  show,  was,  if  not  the  same, 
like  the  one  with  which  the  shooting  was 
don&  Another  and  different  revolrer,  pro- 
duced by  the  defendant's  witness  Buth,  was 
more  positively  Identified  as  the  one  taken 
by  the  deceased  from  the  saloon.  This  wit- 
ness found  this  revolrer  in  a  stove  which 
he  had  bought  from  among  deceased's  ef- 
fects. There  was  also  evidence  of  assaults 
by  the  deceased  upon  the  defendant  the 
night  before  tbe  shooting.  Defendant,  in 
his  own  behalf,  testified  that  the  deceased 
had  on  the  5th  of  March  taken  all  his 
ready  money,  and,  when  he  asked  for  it 
in  order  to  pay  bis  bills,  she  declared  she 
was  going  to  keep  it  At  sapper  time  on  this 
day  a  difference  arose  as  to  whether  de- 
ceased should  make  tea  instead  of  coffee, 
and  she  became  very  angry.  There  was  a 
fire  in  the  range,  and  the  defendant  insisted 
that  she  should  ntillze  it  for  cooking  and 
turned  out  the  gas  stove,  which  was  also 
burning.  Deceased  relit  tbe  gas,  and  de- 
fendant extinguished  it  again,  whereupon  she 
struck  the  defendant  with  a  pan  and  a  poker. 
Immediately  thereafter  the  deceased  made 
an  assault  upon  him  with  a  cleaver  in  the 
room  below.  He  testified  as  to  bis  arrest 
and  detention  on  the  night  of  the  5th,  and 
on  his  return  to  the  saloon  in  the  morning 
he  found  the  money  that  was  in  the  drawer 
to  be  taken,  and  he  asked  his  wife  for 
change  to  nse  that  day,  and  she  refused  to 
let  him  have  it;  that,  on  going  upstairs  to 
prepare  for  the  trip  to  the  court  in  the  mat- 
ter of  the  disturbance  of  the, night  before, 
his  wife  attempted  to  assault  him  with  a 
butcher  knife.  He  declared:  That  when  he 
then  told  his  wife  that  she  could  stay  in  tbe 
rooms,  and  he  would  leave,  when  he  turned 
to  get  some  articles  of  dress,  she  struck  him 
in  tbe  face  with  some  instrument,  and  he 
heard  a  shot,  which  passed  close  to  his 
month;  that  a  second  shot  passed  near  his 
head;  "that  he  could  not  hear  nothing  more; 
that  he  did  not  know  nothing  at  all,  dropped, 
dldnt  know  nothing,  swimming  in  the  head 
and  everything."  Defendant  denied  attempt- 
ing to  purchase  the  revolver  on  the  morning 
of  the  shooting.  Defendant  also  offered  some 
testimony  tending  to  show  that  his  reputa- 
tion was  good. 

Tbe  gravity  of  the  offense  and  the  char- 


acter of  the  sentence  compel  the  serious  con- 
sideration of  the  court  of  tbe  proposition 
which  meets  jus  at  the  very  threshold,  to  wit, 
that  no  matters  of  exception  are  reviewable 
for  the  reason  that  the  bill  of  exception  was 
not  filed  within  the  time  allowed  by  the  or- 
der of  the  court,  and  hence,  legally  consid- 
ered, are  no  part  of  the  record.  By  refer- 
ence to  the  statement,  it  will  be  observed 
that  on  the  5th  day  of  May  the  court,  by  its 
order  of  record  made  on  the  day  of  tbe 
granting  of  the  appeal  to  this  court,  allowed 
the  defendant  90  days  to  file  his  bill  of  ex- 
ceptions. Now  excluding  the  5th  of  May, 
the  day  on  which  the  order  was  made,  00 
days  from  that  date  expired  on  August  3, 
1908.  The  attempt  made  on  September  5, 
1908,  to  save  the  lapse  of  time  by  the  entry 
of  a  nunc  pro  tunc  order  purporting  to  have 
been  made  on  August  5,  1908,  extending  the 
time  to  October  5,  1908,  was  utterly  futile 
for  tbe  reason  that  tbe  order,  even  if  it  bad 
been  made  originally  on  August  5tb,  would 
have  been  inoperative  and  ineffective  to  ex- 
tend the  time  because  the  time  had  lapsed 
on  August  3d,  and  nothing  that  the  court 
could  do  on  August  5th,  the  term  having 
lapsed,  could  have  Imparted  any  life  what- 
ever to  tbe  order.  In  State  v.  Eleton,  191 
Mo.,  loc.  cit  156,  89  S.  W.  949,  it  was  said: 
"It  is  a  fundamental  principle  that  courts 
can  exercise  Judicial  functions  only  at  such 
times  and  places  as  are  fixed  by  law,  and 
that  the  Judges  of  courts  can  enter  no  or- 
ders in  vacation  except  such  as  are  specially 
authorized  by  statute.  4  Ency.  Pi.  &  Prac. 
337,  note  2.  •  ♦  •  It  is  of  grave  Impor- 
tance that  the  records  of  our  courts  shall  be 
kept  so  that  all  parties  interested  therein 
or  affected  thereby  may  be  able  to  ascertain, 
by  application  to  the  clerk,  when  a  Judgment 
has  become  final,  or  when  exceptions  have 
been  or  will  be  filed  if  in  vacation."  In 
State  V.  Brltt,  117  Mo.  588,  23  S.  W.  771,  It 
was  said:  "When  the  40  days  given  by  tbe 
court  bad  expired,  the  Judgment  of  tbe  cir- 
cuit court  became  final,  and  neither  the 
court  or  the  parties  had  any  power,  in  the 
absence  of  an  order  or  stipulation  extend- 
ing,the  time,  to  take  any  other  steps  in  the 
cause.  State  v.  Seaton,  106  Mo.  198,  17  S. 
W.  169 ;  State  v.  Mosley,  116  Mo.  645,  22  S. 
W.  804;  State  v.  Apperson,  115  Mo.  470,  22 
S.  W.  375."  These  cases  all  concur  in  hold- 
ing what  It  would  seem  on  principle  would 
require  no  citation  of  authority  to  show  that 
when  the  time  granted  by  the  court  had 
elapsed  on  August  3,  1908,  it  was  entirely 
out  of  the  power  of  the  court  ftr  the  parties 
to  invest  the  court  with  authority  to  extend 
the  time  for  filing  the  bill  of  exceptions. 
This  view  of  the  record  obviates  any  neces- 
sity for  considering  the  validity  of  the  nunc 
pro  tunc  entry  of  September  5,  1908,  on  the 
ground  that  it  was  made  without  any  min- 
ute of  the  Judge  or  the  clerk  or  any  paper 
in  the  cause  which  would  support  such  an 
order.    The  law  on  this  point  Is  too  well  set- 
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tied  to  require  more  than  a  mere  reference 
to  It.  It  follows  that,  however  serious  the 
consequences  to  the  defendant.  It  Is  plain 
that  we  are  restricted  to  the  record  proper, 
and  that  the  alleged  exceptions  are  not  be- 
fore us  for  review.  The  indictment  la  but  a 
rescript  of  the  one  approved  In  State  v. 
Gray,  172  Mo.  434,  72  S.  W.  698;  State  v. 
Wilson,  172  Mo.,  loc.  dt  423,  428,  72  S.  W. 
696.  The  arraignment  and  the  plea  of  not 
guUty  were  in  due  and  regular  form,  and  so, 
also,  are  the  entries  of  the  Impanelment  of 
the  Jury,  the  verdict,  and  the  sentence  of 
the  court. 

In  the  absence  of  any  premier  exceptions 
and  of  any  error  In  the  record  proper,  we 
fiave  but  one  duty  to  perform ;  that  is,  to 
indulge  the  presumption  that  the  court  per- 
formed its  duty  and  gave  the  defendant  a 
fair  and  impartial  trial. 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 

BUROESS  and  FOX,  JJ.,  concur. 


STATE  V.  HUBBARD. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  23,  1909.) 

1.  Cbiuirai.  Law   ({   784*)— NBCESsrnr   fob 

iNSTBUCnONS— ClBCUMSTANTIAI.     E<VIDENCK. 

.  It  la  only  when  conviction  is  sought  on  cir- 
cumstantial evidence  alone  that  it  is  necessary 
to  charge  on  the  weight  of  such  evidence. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fS  1883-1888;  Dec.  Dig.  i 
784.*] 

2.  WmTESSES  (H  319,  337*)- IMPEAOHMEWT  OF 

Accused  —  Admibbibilitt    or    Evidence  — 

Other  Convictions. 

One  charged  with  larceny,  having  offered 
herself  as  a  witness,  is  open  to  Impeachment, 
and  under  express  provisions  of  Rev.  St.  1899, 
i  4C80  (Ann.  St  1906,  p.  2549),  records  of  for- 
mer convictions  may  be  introduced  to  affect 
her  credibility. 

[Bd.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §t  1092,  1127;    Dec.  Dig.  H  819, 
337.*] 
a  Labcknt    (5    55*)  —  Pbobecdtion  —  Sdtfi- 

ciENCT  OF  Evidence. 

Evidence  held  to  support  a  conviction  of 
larceny. 

[BJd.  Note.— For  other  cases,  see  Larceny, 
Cent.  IMg.  §g  152,  164-169;   Dec  Dig.  §  55.*] 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  Hoffman,  Judge. 

Dora  Hubbard  was  convicted  of  larceny, 
and  she  appeals.    Affirmed. 

A.  Lb  Shortridge,  for  appellant  E.  W. 
Major,  Atty.  Gen.,  and  John  M.  Atkinson, 
Asst  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  The  prosecution  in  this 
cause  was  commenced  by  the  filing  of  an 
information  by  the  prosecuting  attorney  of 
Pettis  county  In  the  circuit  court  of  said 
county,  charging  the  defendant  with  &  lar- 


ceny of  $80  from  the  person  of  S.  B.  Scar- 
latt.  In  the  nighttime  in  the  city  of  Sedalla, 
on  the  6th  day  of  December,  1907.  The  de- 
fendant was  duly  arraigned,  and  pleaded  not 
guilty,  and  upon  a  trial  for  said  charge  was 
found  guilty,  and  her  punishment  assessed 
at  two  years  In  the  penitentiary.  From 
the  sentence  upon  this  verdict,  she  has  ap- 
pealed to  this  court 

The  evidence  tends  to  establish  the  fol- 
lowing facta:  The  prosecuting  witness  left 
Hlgginsvllle,  Mo.,  about  8  o'clock  on  the 
evening  of  December  6,  1907.  He  purchas- 
ed a  railroad  ticket  from  Hlgginsvllle  to 
Stamps,  Ark.,  over  the  Missouri  Pacific  and 
Iron  Mountain  System.  On  leaving  Hlggins- 
vllle he  had  $80  in  paper  money  and  some 
$5  In  silver.  He  came  to  Sedalla  on  what 
is  known  as  the  Lexington  Branch  of  the 
Missouri  Pacific  System,  reaching  there 
about  9:45  that  night  On  his  arrival  at 
Sedalla,  he  went  to  the  Missouri  Pacific 
depot  and  remained  there  a  short  time, 
when  he  discovered  that  be  had  lost,  one 
of  his  rubbers  from  his  overcoat  ipocket,  and 
he  started  out  to  buy  a  rubber.  While  on 
the  street  in  search  of  an  open  store,  be 
was  accosted  by  the  defendant  on  two  dif- 
ferent occasions.  On  the  first  she  said  that 
she  must  get  away  or  they  would  catch 
her,  or  something  of  that  kind,  and  went 
He  thereupon  continued  his  search  for  the 
store,  and  she  met  him  again,  and  he  de- 
tailed the  circumstance  in  this  manner: 
"She  came  right  up  in  front  of  me.  My 
vest  was  open  and  my  overcoat  over  my 
shoulder,  and  I  had  the  money  In  here  [in- 
dicating his  Inside  Test  pocket].  I  had  $80 
In  paper  money  in  a  pocketbook.  I  also 
had  a  railroad  ticket  I  had  the  pocketbook 
in  this  vest  pocket  I  had  my  head  down, 
and  she  came  right  up  to  me  and  grabbed 
me,  and  ran  her  hands  around  and  said, 
'You  are  a  nice  fat  old  fellow,'  and  made  a 
swipe  around  me,  and  I  did  not  think  about 
the  money,  and  it  kinda  excited  me^  and 
she  let  loose  and  went  on.  I  did  not  miss 
the  money  until  I  got  into  the  depot  She 
had  on  a  red  skirt  and  a  big  hat  and  a 
brown  looking  coat— I  do  not  know  wheth- 
er it  was  a  cpat  or  not — ^and  she  was  a  yel- 
low woman."  Having  discovered  the  loss 
of  his  money  and  railroad  ticket  the  pros- 
ecnting  witness  immediately  notified  the 
IMlice,  and  the  defendant  was  arrested 
within  a  very  few  minutes  In  McGurren's 
restaurant,  near  the  depot,  abont  11  o'clock, 
and  was  taken  to  the  police  station,  -where 
she  was  Identified  by  the  prosecuting  witness 
as  the  woman  who  had  robben  him  on  the 
street  a  few  minutes  prior  thereto.  When 
arrested  the  defendant  wore  a  red  sldrt  and 
a  big  hat  and  a  brown  looking  cloak.  She 
had  $6  In  currency  and  $4  and  IS  cents  In 
silver  on  her  person.  The  pocketbook  and 
railroad  ticket  were  found  about  4  o'clock 
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on  the  fidlowliiK  morning  In  front  of  Hold- 
ner'8  store,  on  the  south  side  of  Main  street, 
by  a  negro  man.  The  money  had  all  been 
taken  from  the  pocketbook,  and  the  rail- 
road ticket  alone  remained.  Between  10 
and  U  o'clock  on  this  same  night  the  de- 
fendant -was  seen  by  the  witness  Flossie 
Gny,  a  negro  girl,  on  the  sontn  side  of  Main 
etreet,  in  front  of  said  Holdner's  store, 
where  the  pocketbook  was  afterwards  f onnd. 
Defendant  wea  in  a  stooping  position  as  if 
she  was  hnnting  eometbing  or  tying  her 
shoe.  She  afterwards  had  a  conversation 
with  this  witness  Guy,  In  which  she  said 
that  "The  trouble  Will  and  I  had  I  need  not 
say  anything  about.  I  did  not  have  to  bring 
.it  up  at  court;  and  about  seeing  her  over 
at  Holdner's,  I  need  not  bring  that  up." 
When  arrested  on  the  night  of  the  robbery, 
defendant  stated  to  the  police  o£Scer  that 
she  had  just  come  downtown,  and  had  not 
been  on  the  street  that  night  After  her  ar- 
rest she  was  locked  up  in  the  city  prison, 
and  early  on  the  following  morning,  she  se- 
cretly sent  from  the  city  prison  her  hat 
and  cloak  by  a  negro  man.  She  was  seen 
at  McGurren's  restaurant  a  few  minutes 
before  the  arrival  of  the  Lexington  train 
from  Hlgginsville,  at  which  time  she  stated 
that  «he  had  no  money  to  buy  any  drinks 
tox  a  crowd  of  negroes,  who  were  then  at 
the  restaurant,  but  that  she  was  going  out 
on  the  street,  and  when  she  came  back  she 
would  have  money  to  buy  drinks  for  the 
crowd. 

On  her  return  to  the  restaurant  about  11 
o'clock  she  bought  three  rounds  of  drinks 
for  the  crowd  amounting  to  about  $3.50, 
and  was  a  free  spender  with  her  money. 
She  testified  in  her  own  behalf,  and  stated 
that  she  came  downtown  about  8:16  that 
evening  to  go  to  a  show,  but  that  her  "dusky 
buck"  was  sick,  and  she  then  went  to  Hous- 
ton's hall  for  a  dance.  She  did  not  stay 
there  long,  but  went  from  there  to  McGur- 
ren's and  then  went  back  for  the  second 
time  to  the  dance  hall,  and  returned  for 
the  second  time  to  the  restaurant,  and  re- 
mained there  but  a  few  minutes,  when  the 
police  came  in  and  arrested  her.  She  denied 
paying  for  any  drinks,  or  exhibiting  any 
money,  or  making  any  statement  about  her 
buying  drinks,  when  she  came  back  to  the 
restaurant  the  second  time.  On  the  follow- 
ing day,  at  the  preliminary  bearing  in  the 
Justice's  comrt,  defendant  had  a  sister  there, 
dtessed  In  red  and  wearing  a  cloak  and 
dress  very  much  like  the  defendant  wore 
the  night  of  the  robbery;  «md  her  sister, 
<m  the  advice  of  one  of  defendant's  coun- 
sel, was  canaed  to  change  positiona  in  the 
courtroom  with  the  defendant,  to  see  if 
the  prosecuting  witness  was  able  to  iden- 
tify the  defendant  as  the  one  who  bad  rob- 
bed him  on  the  previous  night  And  the 
prosecuting  witness  in  a  very  positive  man- 
ner pointed  out  defendant  as  the  guilty 
par^  on  that  occasion.    Various  records  of 


former  convictions  of  the  defendant  were 
offered  and  read  in  evidence,  from  which 
it  appears  that  she  was  an  habitual  crimi- 
nal of  the  most  pronounced  type. 

The  Information  is  in  all  respects  suffi- 
cient The  record  is  a  very  voluminous  one, 
and  is  interlarded  with  many  objections, 
but  we  will  consider  those  urged  In  the 
brief  of  the  counsel  for  the  defendant  first 

1.  It  is  insisted  that  the  court  should  have 
instructed  the  jury  on  circumstantial  evi- 
dence, and  erred  in  refusing  four  instruc- 
tions designated  as  "C,"  "D,"  "B,"  and  "F," 
which  were  requested  by  the  defendant 
The  court  did  instruct  on  alibi,  which  was 
the  defendant's  theory  of  the  case  on  the 
trial,  and  there  was  direct  and  positive  evi- 
dence in  this  case  that  the  defendant  com- 
mitted the  larceny  as  charged  in  the  in- 
formation, and  she  was  positively  Identi- 
fied by  the  prosecuting  witness  as  the  per- 
son who  went  through  his  pockets  and 
stole  his  pocketbook  and  'money.  It  has 
again  and  again  been  ruled-  by  this  court 
that  it  is  only  when  a  conviction  is  sought 
on  circumstantial  evidence  alone  that  it  is 
necessary  to  give  an  Instruction  on  the 
weight  of  circumstantial  evidence.  State  v. 
Bobbitt  215  Mo.,  loc.  cit  43,  114  S.  W. 
511;  State  v.  Donnelly,  130  Mo.  642,  32  S. 
W.  1124;  State  v.  Fairlamb,  121  Mo.  137, 
25  S.  W.  895;  State  v.  Robinson,  117  Mo., 
loc.  cit  663,  23  S.  W.  1066.  And  In  this 
connection  it  may  also  be  remarked  that 
in  her  motion  for  new  trial  the  defendant 
complains  that  the  court  did  not  Instruct 
on  the  law  of  the  case.  There  was  no  re- 
quest to  instruct  on  any  other  proposition, 
except  upon  the  law  of  circumstantial  evi- 
dence, and,  OB  the  case  was  one  of  direct 
testimony,  there  was  no  harm  in  the  court 
refusing  to  instruct  on  that  subject,  other- 
wise than  it  did  in  giving  the  very  full  and 
ample  instruction  on  the  presumption  of 
innocence  and  reasonable  doubt  and  alibi. 

2.  There  Is  no  merit  in  the  contention 
that  the  various  Judgments  of  conviction  of 
the  defendant  of  various  offenses  were  in- 
competent. Having  made  herself  a  witness, 
the  defendant  was  then  open  to  Impeach- 
ment and  cross-examination  by  the  express 
provisions  of  section  4680,  Rev.  St  1899 
(Ann.  St  1906,  p.  2549).  State  v.  Blitz,  171 
Mo.  530,  71  S.  W.  1027;  State  v.  Brooks, 
202  Mo.,  loc.  cit  117,  118,  100  S.  W.  416, 
and  cases  cited.  While  the  defendant  makes 
a  formal  assignment  of  error  in  the  instruc- 
tions given  By  the  court  of  its  own  motion, 
her  counsel  have  pointed  out  no  error  in 
any  specific  instruction. 

A  careful  examination  of  each  and  every 
one  of  the  instructions  given  by  the  court 
demonstrates  that  they  are  such  as  have 
often  received  the  approval  of  this  court 
and  there  Is  no  error  in  them  or  any  one  of 
them. 

As  to  the  assignment  in  the  motion  for 
new  trial  that  the  verdict  was  the  result 
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of  passion  and  prejudice,  we  can  only  say 
that  It  Is  refuted  by  the  whole  record,  which 
leaves  no  doubt  whatever  of  the  guilt  of 
the  defendant,  and  contains  no  mitigating 
circumstances  in  her  favor.     . 

The  judgment  Is  therefore  affirmed.    All 
concur. 


STATE  ▼.  FLEETWOOD. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Nov.  23,  1909.) 

1.  OaiiaNAi.  I.AW  (8  1064*)— Appkait-Revikw 
—  Exci-usiow  OF  EviDEWCK  —  Motion  fob 
New  Trial. 

The  motion  for  new  trial  having  failed  to 
preserve  the  action  of  the  court  in  excluding 
evidence,  such  action  cannot  be  reviewed  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2C79;    Dec.  Dig.  f  1064.*] 

2.  Cbikinal  Law  (8  1151*)— Appeal— Review 
— Refusal  of  Contikdance. 

Refusal  of  continuance  cannot  be  inter- 
fered with  on  appeal,  unless  it  appears  the  dis- 
cretion of  the  trial  court  was  abused  or  arbi- 
trarily exercised. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  301&-d(H9;  Dec.  Dig.  8 
1151.*] 

8.  CamiifAi.  Law   (8   1118*)— Appeai^Mat- 

TEBs  FOB  Bill  or  Exceptions. 

Refusal  of  continuance  cannot  be  reviewed : 
the  application  therefor  not  being  in  the  bill  of 
exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  2928;    Dec.  Dig.  8  1118.*] 

4.  Cbiuinal   Law    (8   829*)— Instbuctionb— 

REPirriTiON. 

The  matters  embraced  in  a  requested  in- 
struction having  been  fully  covered  by  instruc- 
tions given,  it  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  2011;   Dee.  Dig.  8  829.*] 

&  Abduotior  (8  12*)— Sufficiency  or  Evi- 
dence. 

Evidence  on  a  prosecution  under  Rev.  St 
1899,  8  1842  (Ann.  St  1906.  p.  1273),  for  tak- 
ing away  a  female  under  the  age  of  18  for  the 
purpose  of  prostitution  or  concubinage,  held 
BufBcient  to  authorize  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  8  S2;   Dec.  Dig.  8  12.*] 

6.  Criminal  Law  (8  1159*)— Review— Ver- 
dict ON  Conflicting  Evidence. 

A  verdict  of  guiltv  on  conflicting  evidence, 

there  being  substantial  evidence  to  support  it, 

will  n(^t  be  reviewed  on  appeal. 
[Eld.    Note.— For    other   cases,   see    Criminal 

Law,  Cent  Dig.   88  3074r-30S3;    Dec  Dig.  8 

1169.»] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  John  T.  Moore,  Judge. 

John  Fleetwood  appeals  from  a  convic- 
tion.   Affirmed. 

This  cause  is  now  pending  before  this 
court  upon  an  appeal  from  a  judgment  of 
the  circuit  court  of  Douglas  county,  con- 
victing the  defendant,  John  Fleetwood,  of 
an  offense  as  defined  by  section  1842,  Rev. 
St  1899  (Ann.  St.  1906.  p.  1273),  for  the  tak- 
ing away  of  a  female  under  the  age  of  18 
years  for  the  purpose  of  prostitution  or  con- 


cubinage. Omitting  formal  parts,  the  in- 
formation, which  was  duty  verified,  charg- 
ing the  defendant  with  this  offense,  was  as 
follows:  "Fred  Stewart,  prosecuting  attor- 
ney within  and  for  tha  county  of  Douglas, 
In  the  state  of  Missouri,  informs  the  court 
upon  his  oath  that  John  Fleetwood,  on  the 
10th  day  of  September,  1006,  In  the  county 
of  Douglas  and  state  of  Missouri,  did  then 
and  there  being  one  Myrtle  Miller,  a  female 
person  under  the  age  of  18  years,  to  wit, 
17  years  old,  -unlawfully  and  feloniously 
take  from  one  William  Miller,  her  father, 
he,  the  said  William  Miller,  then  and  there 
being  in  the  legal  charge  of  the  person  of 
the  said  Myrtle  Miller,  without  the  consent 
and  against  the  will  of  the  said  William 
sillier,  for  the  purpose  of  concubinage  by 
having  illicit  sexual  intercourse  with  him, 
the  said  John  Fleetwood,  against  the  peace 
and  dignity  of  the  state." 

Upon  this  charge  the  defendant  was  duly 
arraigned  and  pleaded  not  guilty  at  the  Sep- 
tember term,  1906,  of  said  Douglas  county 
circuit  court  At  said  term  the  trial  pro- 
ceeded, and  the  evidence  introduced  on  the 
part  of  the  state  upon  the  trial  of  said 
cause  tended  substantially  to  prove:  That 
the  prosecutrix  was  the  daughter  of  William 
Miller  and  lived  with  her  father  In  Chris- 
tian county.  Mo.,  about  a  mile  and  a  half 
from  defendant's  home  In  Douglas  county. 
That  on  September  12,  1908,  there  was  a  re- 
union being  held  at  Ava,  the  county  seat  of 
Douglas  county.  That  on  the  morning  of 
September  12th  prosecutrix  left  her  home  in 
a  conveyance  with  Mat  Morrison  (who  had 
married  a  sister  of  prosecutrix)  and  his 
family  to  go  to  Ava,  to  attend  the  reunion, 
under  the  direction  and  with  the  consent  of 
her  father.  That  they  arrived  at  the 
grounds  where  the  reunion  was  held  at 
about  10  o'clock  a.  m.  That  immediately 
after  arriving  at  the  reunion  grounds  the 
defendant  and  proseciitrix  met  and  remain- 
ed together  all  day.  That  defendant  induc- 
ed and  overpersuaded  the  prosecutrix  to  re- 
main with  him  at  the  reunion  and  accom- 
pany him  home,  and  not  to  return  to  her  own 
home  with  the  Morrisons  when  they  were 
ready  to  start  home  from  the  reunion.  Mat 
Morrison  and  Mamie  Morrison,  his  daugh- 
ter, left  prosecutrix  and  defendant  together 
on  the  reunion  grounds.  That  when  Mamie 
Morrison,  at  least  three  dlfTerent  times, 
asked  prosecutrix  to  return  home,  the  d^- 
fendant  at  each  and  all  times  coaxed,  in- 
duced, and  overpersuaded  the  prosecutrix  to 
stay  with  him  at  the  reunion  grounds,  with- 
out the  consent  of  the  Morrisons,  In  whose 
charge  prosecutrix  had  been  placed  by  her 
father.  The  state's  evidence  also  shows: 
That  prosecutrix  was  only  17  years  of  age 
at  the  time;  that  her  father  never  consent- 
ed to  her  going  or  being  with  the  defend- 
ant, but,  on  the  contrary,  would  not  permit 
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proBecntrlz  to  visit  the  home  of  defendant, 
and  bad  not  permitted  defendant  and  prose- 
cutrix to  be  together  for  two  years  prior  to 
tills  time;  that  some  time  previous  to  this 
time  the  prosecutrix  had  been  staying  at  the 
home  of .  defendant— that  is  to  sajr,  about 
two  years  previous — and  became  pregnant 
and  gave  birth  to  a  child;  that  since  the  oc- 
currence of  that  event  the  father  of  prose- 
cutrix had  never  allowed  her  to  be  in  de- 
fendant's company  or  visit  defendant's  home. 
Prosecutrix  testified:  That  she  lived  with 
her  father;  that  she  went  to  the  reunion  at 
Ava  with  her  brother-in-law.  Mat  Morrison, 
and  his  family,  and  at  the  reunion  defend- 
ant asked  her  to  stay  with  him  at  the  re- 
union grounds  and  not  return  to  her  home 
with  the  Morrison  family;  that  when  the 
Morrisons  asked  her  to  go  home  defendant 
would  whisper  to  her  to  stay;  that,  they  re- 
mained together  on  the  reunion  grounds  Sat- 
urday night  nntll  toward  morning,  when 
they  started  for  defendant's  home,  a  dis- 
tance of  12  or  15  miles,  arriving  there  about 
daylight  Sunday  morning;  that  defendant's 
home  was  a  one-room  house,  in  which  were 
two  beds;  that  no  other  persons  were  at 
defendant's  home  when  they  arrived;  and 
that  they  remained  there  together  from  the 
time  of  their  arrival  until  Monday  morning 
about  2  o'clock,  when  her  father,  the  con- 
stable, John  Thurman,  Perry  Rlnlker,  and 
Mat  Morrison  came  there  and  took  her  to 
her  father's  home.  Prosecutrix  further  tes- 
tified: That,  during  the  time  they  were  at 
defendant's  home  together  defendant  lay 
down  on  the  side  of  the  bed  by  her;  that 
she  had  her  clothes  off;  and  that  she  went 
to  sleep  while  they  were  in  that  position; 
and  that  she  was  asleep  when  her  father 
and  the  officer  arrived  there  Monday  morn- 
ing. Prosecutrix  farther  testified  that  none 
of  her  family  knew  she  was  with  defendant 
Defendant  testified:  That  he  first  saw 
prosecutrix  at  the  reunion  grounds;  that 
she  remained  there  and  went  home  with 
him  "because  she  wanted  to";  that  he  did 
not  take  her  away  for  the  purpose  of  hav- 
ing sexual  relations  wlth^her;  that  be  did 
not  have  sexual  relations  with  ber;  that  It 
was  at  ber  request  that  she  went  home  with 
blm;  that  be  expected  to  find  his  wife  and 
family  at  home  when  he  arrived  there;  that 
be  knew  his  wife  bad  gone  to  her  father's 
home  that  day,  but  expected  her  to  return 
home  on  Saturday  evening.  Defendant  fur- 
ther testified:  That  be  and  prosecutrix  were 
together  at  the  reunion  pretty  much  all  day, 
and  admitted  that  he  was  with  her  when 
Mamie  Morrison  came  after  her  to  get  her 
to  return  home  with  the  Morrisons.  That 
be  stayed  with  ber  Saturday  night.  That 
they  left  the  reunion  grounds  at  dark  Satur- 
day night  and  arrived  at  home  at  daybreak, 
having  walked  all  night;  the  distance  be- 
ing 16  or  16  miles.  That  his  home  was  a 
one-room  house.    And  that  he  and  prosecu- 


trix remained  together  at  bis  home  from 
the  time  they  arrived  there  until  early  Mon- 
day morning,  when  the  father  of  prosecutrix 
and  the  officer  came  to  his  house  and  ar- 
rested him.  On  cross-examination  defend- 
ant testified:  That  he  requested  the  prose- 
cutrix to  remain  at  the  reunion  with  him. 
That  after  reaching  his  home  he  lay  down 
on  the  side  of  the  bed  by  her,  with  his  shoes 
and  coat  off,  and  asked  her  why  she  thought 
his  wife  had  not  come.  That  she  was  un- 
dressed at  the  time.  That  he  remained 
there  with  her  all  day  Sunday,  except  a 
short  time,  when  he  went  to  a  neighbor's 
bouse,  who  lived  a  couple  of  hundred  yards 
from  his  home.  That  he  did  not  know  that 
bis  child  was  sick  at  his  wife's  father's 
home  until  after  his  wife  came  home.  How- 
ever, his  wife's  father  lived  onl;^  a  mile  and 
a  half  from  where  be  and  prosecutrix  were 
together  from  early  Sunday  morning  until 
early  Monday  morning.  Defendant  further 
testified:  That  hia  wife  was  sick  on  the  day 
of  the  trial;  that  be  took  a  buggy  and  went 
after  her,  but  she  was  too  ill  to  attend  the 
trial;  that  he  and  his  wife  bad  been  living 
together  since  this  trouble.  J.  William  Mill- 
er, witness  for  defendant,  testified  that  de- 
fendant's wife  was  at  his  (Miller's)  home  on 
the  day  of  the  trial,  that  she  was  not  well 
when  he  left  home,  and  that  he  did  not  sup- 
pose she  was  well  enough  to  attend  the 
trial.  On  cross-examination  this  witness  tes- 
tified that  defendant's  wife  stated  to  him 
that  she  would  attend  the  trial  if  they  had 
to  have  her  and  would  come  after  ber. 
There  was  also  other  evidence  Introduced 
on  the  part  of  the  defendant  tending  to 
show  that  the  reputation  of  the  prosecut- 
ing witness  for  chastity  was  bad. 

At  the  close  of  the  evidence,  the  court  in- 
structed the  Jury  upon  every  phase  of  the 
case  to  which  the  testimony  was  applicable. 
We  do  not  deem  it  essential  to  reproduce 
the  Instructions  given,  but  will  give  them 
such  attention  as  we  deem  necessary  dur- 
ing the  course  of  the  opinion.  The  cause 
was  then  submitted  to  the  jury,  and  they 
returned  a  verdict  finding  the  defendant 
guilty  as  charged  in  the  Information  and  as- 
sessed his  punishment  at  three  years'  Im- 
prisonment hi  the  state  penitentiary.  Time- 
ly motions  for  new  trial  and  In  arrest  of 
Judgment  were  filed  and  by  the  court  taken 
up  and  overruled.  Sentence  and  Judgment 
were  entered  of  record  In  conformity  to  the 
verdict  returned,  and  from  this  Judgment 
the  defendant  in  due  time  and  proper  form 
prosecuted  his  appeal  to  this  court,  and  the 
record  is  now  before  ns  for  consideration. 

E.  W.  Major,  Atty.  Gen.,  and  John  M. 
Dawson,  Asst  Atty.  Gen.,  for  the  State. 

FOX,  J.  (after  stating  the  facts  as  above). 
In  the  consideration  of  this  cause,  we  are 
not  favored  with  a  brief,  or  even  any  sug- 
gestions concerning  the  errors  complained 
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of,  as  disclosed  by  the  record.  However, 
In  obedience  to  the  commands  of  the  stat- 
ute, we  will  carefully  analyze  tbe  disclo- 
sures of  the  record  with  the  view  of  as- 
certaining if  any  substantial  error  has  been 
committed  In  the  trial  of  this  cause. 

1.  We  have  analyzed  in  detail  the  disclo- 
sures of  the  record  as  to  what  occurred  dur- 
ing the  progress  of  the  trial  of  the  defend- 
ant in  this  cause,  and  find  that  numerous 
objections  were  made  during  the  progress 
of  the  trial  upon  the  Introduction  of  evi- 
dence upon  the  part  of  the  state.  Upon  this 
proposition  it  is  sufficient  to  say  that  we 
have  examined  very  cafefully  the  objections 
urged  to  the  testimony  offered  by  the  state, 
and  in  our  opinion  the  testimony  as  offered, 
to  which  objections  were  Interposed,  was 
admissible;,  at  least,  we  have  reached  the 
conclusion,  after  a  careful  analysis  of  the 
numerous  objections  to  the  Introduction  of 
evidence,  that  there  was  no  substantial  er- 
ror in  tjie  action  of  the  trial  court  in  the 
admission  or  rejection  of  evidence.  The 
evidence  as  offered  by  the  state,  to  which 
objection  was  made,  manifestly  had  a  ten- 
dency to  establish  some  essential  elements 
of  the  crime  charged.  As  to  the  rulings  of 
the  court  excluding  evidence  offered  by  the 
defendant,  the  motion  for  new  trial  fails  to 
preserve  the  action  of  the  trial  court  upon 
that  subject  Hence  any  complaint  aa  to 
the  rejection  of  testimony  ottered  by  the 
defendant  is  not  before  us  for  review. 

2.  Our  attention  is  directed  to  the  appli- 
cation for  a  continuance  on  the  part  of 
the  defendant  and  the  action  of  the  court  in 
overruling  it  It  Is  sufficient  to  say  upon 
that  question  that  we  have  fully  considered 
the  application,  and  in  our  opinion  there 
was  no  error  in  denying  the  same.  Grant- 
ing or  refusing  applications  for  continuances 
in  criminal  cases  is  a  matter  that  frequent- 
ly rests  within  the  sound  Judicial  discre- 
tion of  the  trial  court  and,  unless  it  is  ap- 
parent that  such  discretion  has  been  abused 
and  arbitrarily  exercised,  the  appellate 
courts  are  not  inclined  to  Interfere  with 
the  action  of  trial  court  upon  this  subject 
State  V.  Day,  100  Mo.  242,  12  S.  W.  365; 
State  V.  Cochran,  147  Mo.  504,  49  S.  W. 
558;  State  v.  Burns,  148  Mo.  167,  49  S.  W. 
1006,  71  Am.  St  Rep.  588.  But,  aside  from 
this,  an  examination  of  the  record  discloses 
that  the  application  for  a  continuance  is 
not  embodied  in  the  bill  of  exceptions  which 
is  signed  by  the  Judge  of  the  trial  court 
This  being  true,  it  is  not  a  subject  for  re- 
view by  this  court 

3.  We  have  carefully  considered  the  in- 
structions which  were  given  to  the  Jury  at 
the  close  of  the  evidence,  and  we  are  un- 
able to  discover  any  substantial  error  in  the 
declarations  as  given.  They  are  substan- 
tially in  form  with  instructions  which  have 
heretofore  met  the  approval  of  this  court, 
applicable   to    offenses    of   this    character. 


They  required  tbe  Jury,  before  they  wer* 
authorized  In  returning  a  verdict  of  guilty, 
to  find  beyond  a  reasonable  doubt  every  es- 
sential element  necessary  to  constitute  tbe 
offense  with  which  defendant  was  charged. 
The  Jury  were  fully  informed  by  an  appro- 
priate instruction  that  the  law  presumed 
tbe  innocence  of  the  defendant  and  that 
this  presumption  continued  with  him  until  it 
bad  been  overcome  by  evidence  which  es- 
tablished his  guilt  to  their  satisfaction  and 
l>eyond  a  reasonable  doubt  The  Jury  were 
also  informed  that  the  burden  of  proving 
the  guilt  of  the  defendant  rested  with  the 
state,  and  if  they  had  a  reasonable  doubt 
of  tbe  defendant's  guilt  they  should  acquit 
him.  It  may  be  further  said  that  the  court 
gave  to  the  Jury  full  information  as  to  their 
duty  In  determining  the  credibility  of  wit- 
nesses and  the  weight  and  value  of  their 
testimony,  substantially  telling  them  that 
they  were  the  sole  Judges  of  the  credibility 
of  the  witnesses,  as  well  as  the  weight  and 
value  of  their  testimony,  and  in  determin- 
ing what  weight  and  credit  they  should 
give  to  the  testimony  of  any  witness  they 
should  take  Into  consideration  the  interest 
such  witness  may  have  had  in  the  result  of 
the  trial,  the  relationship,  if  any,  of  any 
witness  to  the  defendant  or  to  the  prose- 
cuting witness,  the  attitude  and  demeanor 
of  the  witness  on  the  witness  stand,  and 
finally  told  the  Jury  that  if  they  believed 
that  any  witness  had  willfully  and  knowing- 
ly sworn  falsely  to  any  material  fact  In  Is- 
sue, they  were  at  liberty  to  disregard  any  or 
all  of  such  witness'  testimony.  A  careful 
consideration  of  all  tbe  instructions  Indi- 
cates very  clearly  that  all  of  the  subjects  to 
which  the  testimony  had  any  reference  were 
fully  covered  by  them.  The  defendant  re- 
quested the  court  to  Instruct  the  Jury  as 
follows:  "The  court  Instructs  the  Jury  that 
if  yon  find  and  believe  from  the  evidence 
that  the  defendant  did  have  sexual  relations 
with  Myrtle  Miller,  unless  you  further  find 
that  he  took  the  said  Myrtle  Miller  for  the 
purpose  of  concubinage,  if  you  find  that  be 
did  take  her,  you  should  acquit  the  defend- 
ant, as  sexual  intercourse  is  not  concubi- 
nage, as  defined  in  these  instructions.''  Tills 
Instruction  was  refused,  and  we  think  prop- 
erly so,  for  the  reason  that  the  matters  em- 
braced In  that  instruction  had  been  fully 
covered  by  instructions  given  by  the  court 
The  court  in  its  Instructions  had  clearly 
presented  the  gravamen  of  this  offense;  that 
the  essential  element  of  It  was  the  taking 
away  of  the  female  under  the  age  of  18 
years  for  the  purpose  of  prostitution  and 
concubinage.  Hence  we  take  it  that  the 
Instruction  as  offered  by  the  defendant  was 
a  repetition  of  what  had  already  Ijeen  de- 
clared to  the  Jury  by  the  trial  court,  and 
It  constituted  no  error  to  decline  to  give 
the  instruction  requested. 
4.  This  leads  us  to  the  consideration  of 
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tbe  question  as  to  the  sufflciency  of  the 
evidence  to  support  the  verdict  We  have 
Indicated  in  the  statement  the  nature  and 
character  of  the  evidence  upon  which  this 
cause  was  submitted  to  the  jury.  This 
cause  Is  no  exception  to  causes  generally  of 
this  character.  It  presents  evidence  both 
ways,  and  It  Is  sufBclent  to  say  that  It  was 
the  province  of  the  Jury  to  settle  and  ad- 
just the  conflict  la  the  evidence.  It  needs 
no  citation  of  authorities  upon  the  proposi- 
tion that  this  court  will  not  undertake.  If 
there  Is  any  substantial  evidence  to  sup- 
port the  verdict,  to  retry  the  cause  upon 
the  mere  disclosures  of  the  record.  This 
has  been  the  uniform  expression  of  this 
court  State  r.  Tetrlck,  190  Mo.  100,  97  S. 
W.  664;  State  v.  Mathews,  202  Mo.  143,  100 
S.  W.  420;  State  v.  Smith,  100  Mo.  706,  90 
a  W.  440;  State  ▼.  Williams,  186  Mo.  128, 
84  &  W.  824. 

5.  We  have  Indicated  our  views  upon  the 
legal  propositions  as  disclosed  by  the  record. 
We  see  no  reason  for  further  discussing  the 
complaints  presented  by  it  The  trial  court 
fully  and  fairly  declared  the  law  to  the 
Jury  applicable  to  this  case.  There  was 
substantial  evidence  upon  which  the  Jury 
had  the  right.  If  they  believed  It,  to  predi- 
cate their  verdict 

Finding  no  substantial  error  disclosed  by 
the  record  in  this  cause,  the  Judgment  of 
the  trial  court  should  be  affirmed,  and  it 
is  BO  ordered.    All  concur. 


STATE  v.  KBATINO. 

(Supreme  Court  of  Missonrl,  Division  No.  2. 

Nov.  23,  1909.) 

1.  BUECnONS    d    828*)— FBAUDT7I.ENT    Reom- 
TBATIOn— OlTENSES — INFOBMATION. 

An  information  charging  one  with  fraudu- 
lently registering  in  an  election  precinct  of 
which  he  was  not  a  resident  need  not  allege 
that  he  was  sworn  when  he  made  application 
for  registering  and  before  he  answered  the  nec- 
essary questions. 

rE!d.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {{  355-863 ;   Dec  Dig.  i  828.*] 

2.  Obiminai,  Law  (|  165*)— "Pobmkb  Jeop- 

ABDT." 

One  Is  in  legal  Jeopardy  when  he  is  pnt  on 
trial  before  a  conrt  of  competent  jarisdiction 
on  an  indictment  sufficient  to  sustain  a  convic- 
tion,  and  a  Jury  has  been  empaneled  and  sworn, 
nhless  the  jury  is  discharged  with  the  consent  of 
accused,  or  when,  after  verdict  of  guilty,  the 
same  has  been  set  aside  on  accused's  motion 
for  a  new  trial  or  the  judgment  arrested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  290-298;   Dec.  Dig.  {  165.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3802-3811 ;   vol.  8,  p.  7694.] 

8.  CBniiNAi,  Law   (i  170*)  — Fobukb  Jeop- 

ABDT. 

Where  accused  was  convicted  on  a  second 
count  of  the  information,  and  the  court,  on  ap- 
peal, determined  that  the  information  was  Insuffi- 
cient as  to  both  counts,  accused  had  not  been 
put  in  jeopardy  by  reason  of  the  conviction  on 


the  second  count  and  the  acquittal  by  infer- 
ence on  the  fiist  count 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  312-321 ;   Dec.  Dig.  8  170.*1 

4.  Cbiminai,  Law  (|  1167*)- Appealt— Habm- 
ij:s8  Ebror— Misjoindeb  of  Counts. 

Where  the  court  withdrew  from  the  jury 
the  first  count  of  the  information  and  submit- 
ted the  case  on  the  second  count  only,  a  mis- 
joinder of  the  counts  was  not  prejudicial  to  ac- 
cused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  3101-3106;  Dec.  Dig.  i 
1167.*] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Edward  J.  Keating  was  convicted  of  fraud- 
ulently registering  in  an  election  precinct, 
and  be  appeals.    Affirmed. 

See  202  Mo.  197,  100  S.  W.  648. 

Zaehrlyz  &  Baas,  for  appellant  E.  W. 
Major,  Atty.  Gen.,  and  Chas.  G.  Kevelle, 
Asst  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  On  September  19,  1905,  the 
circuit  attorney  of  St  Louis  filed  In  the  cir- 
cuit court  an  information  in  two  counts,  at- 
tempting to  charge  the  defendant  In  the  first 
count  with  unlawfully  registering  yi  two 
separate  election  precincts,  to  wit,  in  the 
Fourth  and  Ninth  precincts  of  the  Second 
ward,  and  in  the  second  count  attempting  to 
charge  him  with  the  offense  of  fraudulently 
registering  in  an  election  precinct,  to  wit, 
tbe  Ninth  precinct  of  the  Second  ward,  not 
having  a  lawful  right  to  register  therein; 
be  not  being  a  resident  thereof.  He  was 
convicted  upon  the  second  count  and  from 
the  Judgment  entered  in  accordance  with 
the  verdict  he  appealed  to  this  court  where 
the  Information  was  held  Insufficient  and 
Judgment  reversed  and  the  cause  remanded. 
State  V.  Keating,  202  Mo.  197,  100  S.  W.  648. 
Thereupon,  on  the  6th  day  of  January,  1908, 
tbe  circuit  attorney  filed  an  amended  in- 
formation duly  verified  in  two  counts,  char- 
ging in  the  first  count  the  offense  that  he  at- 
tempted to  charge  in  tbe  first  count  in  the 
original  information,  and  on  which  there  had 
been  no  finding  by  the  Jury  on  the  first  trial, 
and  in  the  second  count  charging  the  of- 
fense he  attempted  to  charge  In  tbe  second 
count  of  the  original  information.  To  this 
information  defendant  filed  his  plea  in  bar, 
alleging  that  although  the  original  informa- 
tion contained  two  counts,  they  covered  but 
one  and  the  same  transaction  and  were  sup- 
ported by  one  and  the  same  evidence,  and 
the  silence  of  the  verdict  as  to  the  first 
count  at  tbe  former  trial  amounted  to  a 
verdict  of  not  guilty  on  that  count,  and 
therefore  operated  as  an  acquittal  on  both 
counts  of  the  amended  information.  To  this 
plea  the  state  entered  a  general  denial,  and 
the  defendant  thereupon  demanded  that  the 
issues  thus  presented  be  tried  separate  and 
apart  from  the  general  issue  tendered  by  the 
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plea  of  not  guilty.  This  the  court  refused 
to  do,  and  defendant  being  arraigned,  and 
pleading  not  guilty,  the  cause  went  to  trial, 
and  at  the  close  of  all  the  evidence  the  court 
sustained  the  plea  as  to  the  first  count,  and 
withdrew  same  from  the  consideration  of  the 
Jury.  On  the  second  count  the  defendant 
was  convicted,  and  his  punishment  assessed 
at  three  years'  imprisonment  in  the  pen- 
itentiary. After  unsuccessful  motions  for  a 
new  trial  and  in  arrest  of  Judgment,  be 
was  sentenced  on  the  verdict,  and  has  ap- 
pealed to  this  court 

The  testimony  on  the  part  of  the  state 
tended  to  prove  that,  in  accordance  with 
the  laws  of  this  state,  there  was  a  general 
registration  of  voters  and  electors  in '  the 
city  of  St.  Louis  on  the  19th,  20th,  2lBt,  and 
22d  days  of  September,  1904,  and  that  the 
Judges  and  clerics  of  registration,  after  hav- 
ing been  projierly  appointed,  were  duly 
sworn  and  qualifleia,  and  during  those  days 
discharged  their  respective  duties  as  such 
Judges  and  clerks  of  registration.  All  per- 
sons applying  for  registration  were  required 
to  state  under  oath  their  place  of  residence, 
name,  date  of  birth,  age,  and  occupation, 
duration  of  residence  in  the  precinct,  city, 
and  state,  and  certain  other  matters  touch- 
ing their  qualification  and  right  to  register 
as  voters.  These  questions  were  propound- 
ed by  one  of  the  Judges,  and  the  answers 
were  recorded  In  books  prepared  and  kept 
for  that  purpose,  and,  If  the  answers  were 
satisfactory  to  the  Judges,  the  applicant  was 
declared  a  qualified  voter  by  entering  the 
word  "Yes"  opposite  his  name  In  the  column, 
headed  by  the  words  "Qualified  Voters,"  and 
the  applicant  was  then  permitted  to  sign  his 
name  on  the  register  In  the  proper  place  as  a 
qualified  voter.  On  the  19th  of  September, 
1904,  defendant  appeared  before  the  Judges 
and  clerks  of  registration  of  the  Ninth  elec- 
tion precinct  of  the  Second  ward,  and  request- 
ed to  be  permitted  to  register.  After  being 
sworn  to  truthfully  answer  questions  touch- 
ing his  right  to  register,  he  stated,  among 
other  things,  that  his  name  was  Edward  J. 
Keating;  that  he  resided  at  number  3127 
South  Twelfth  street  in  said  Ninth  election 
precinct  of  said  Second  ward;  that  he  was 
23  years  of  age;  that  his  occupation  was 
that  of  bartender;  that  he  was  bom  In 
Missouri,  and  had  resided  in  said  election 
precinct  for  10  years,  and  in  the  city  of  St 
liouls  and  state  of  Missouri  for  23  years. 
These  answers  were  written  by  the  clerk  in 
the  registration  record,  at  the  proper  place 
In  said  book,  and  In  the  column  for  qualified 
voters  defendant  signed  bis  name,  and  the 
Judges  declared  bim  a  qualified  voter,  and 
wrote  the  word  "Yes"  opposite  his  name  In 
the  column  headed  "Qualified  Voters,"  and  be 
wao  duly  entered  on  the  registration  books 
as  such.  The  testimony  on  the  part  of  the 
state  then  tended  to  show  that  the  defend- 
ant's residence  was  not  in  the  Ninth  election 


precinct,  but  that  be  waa  a  young  man  and 
lived  with  bis  parents  at  812  Wright  street 
In  the  Fourth  election  precinct  of  the  Sec- 
ond ward.  The  testimony  also  tended  to 
show  that  defendant  made  application  for 
registration /In  the  Fourth  precinct  of  the 
Second  ward,  and  stated  that  he  resided 
at  812  Wright  street  He  offered  no  evidence 
in  his  own  behalf. 

1.  The  information  conformed  to  the  rul- 
ings of  this  court  on  the  former  appeal  in 
State  V.  Keating,  202  Mo.  197,  100  S.  W.  648. 
and  stated  with  particularity  the  doing  by 
the  defendant  of  all  the  acts  necessary  to 
registration  within  the  meaning  of  Laws 
Mo.  1903,  pp.  177,  178  (Ann.  St  1906,  pp. 
3.506,  3507),  and  Rev.  St  1899,  {  2120J, 
added  by  Laws  1903,  p.  158  (Ann.  St  1906, 
p.  1373).  The  information  did  not  allege  that 
the  defendant  was  sworn  when  he  made  ap- 
plication for  registration,  and  before  be  an- 
swered the  necessary  questions,  but  as  held 
in  State  v.  Cummlngs,  202  Mo.,  loc.  cit  624, 
625,  105  S.  W.  649,  it  was  not  essential  that 
he  do  80,  as  this  provision  of  the  statute  was 
one  directed  solely  to  the  registration  ofl3- 
cers. 

2.  In  regard  to  the  special  plea  in  bar,  to 
wit  an  acquittal  on  the  former  trial,  it  la 
suflScient  to  say  that  the  legal  efficiency  of 
the  record  of  the  former  trial  offered  to  sus- 
tain the  acquittal  from  the  crime  charged  in 
the  second  information  was  entirely  a  ques- 
tion of  law  which  the  court  was  bound  to 
decide.  The  Identity  of  the  prisoner  and 
the  record  of  the  former  Information,  trial 
and  acquittal,  were  all  admitted  by  the  state, 
and  there  was  nothing  for  a  Jury  to  pass 
upon.  State  v.  Williams,  162  Mo.,  loc.  cIt 
120,  53  S.  W.  424,  76  Am.  St  Rep.  441; 
State  V.  Manning,  168  Mo.,  loc.  cit  429^  68 
S.  W.  341;  State  v.  Laughlln,  180  Mo.,  loc 
dt  368,  79  S.  W.  401;  1  Bishop's  Grim. 
Proc.  i  816,  subsecs.  4,  5.  The  subsUntial 
question  involved  is :  Did  the  court  correct- 
ly hold  that  the  said  proceedings  constituted 
no  obstacle  to  a  trial  of  the  defendant  on 
the  new  information?  On  the  former  appeal 
it  was  ruled  that  the  information  was  in- 
sufficient to  sustain  the  verdict  and  sentence, 
and  for  that  reason  the  Judgment  was  re- 
versed and  the  cause  remanded,  with  per- 
mission to  the  circuit  attorney  to  file  a  new 
information  if  he  thought  fit  Without  re- 
stating the  doctrine  and  the  reasons  in  sup- 
port thereof  In  regard  to  what  constituted 
Jeopardy,  we  will  content  ourselves  by  adopt- 
ing the  language  of  Judge  Philips  In  State 
V.  Hays,  78  Mo.,  loc.  dt  605,  606,  to  wit: 
"It  Is  sufficient,  for  the  purposes  of  this  case, 
to  say  that  if  the  former  indictment  had 
been  sufficient  to  sustain  a  conviction,  and 
its  further  prosecution  had  been  voluntarily 
abandoned  by  the  state  after  the  impaneling 
of  the  Jury,  and  the  reading  of  the  Indict- 
ment, the  defendant  could  not  again  be  ex- 
posed to  conviction  upon  the  same  chai:Ke. 
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Cooley,  In  his  admirable  work  on  Constitu- 
tional LlmltatlonB,  p.  327,  very  succinctly  as- 
serts that  a  person  Is  in  legal  Jeopardy  when 
he  Is  put  upon  trial  before  a  court  of  compe- 
tent Jurisdiction  upon  an  indictment  which 
is  sufficient  in  form  and  substance  to  sustain 
a  conviction,  and  a  Jury  has  been  charged 
with  his  deliverance:  'And  a  Jury  is  said 
to  be  thus  charged  when  they  have  been  im- 
•  paneled  and  sworn.'  There  are  exceptions 
to  this  general  rule,  among  which  is  that  if 
the  Jury  are  discharged  with  the  consent  of 
defendant,  espressed  or  Implied,  or  if  after 
verdict  of  guilty  the  same  has  been  set  aside 
on  defendant's  motion  for  a  new  trial,  or  the 
Judgment  arrested.  Commonwealth  v.  Stow- 
ell,  9  Mete.  (Mass.)  572;  State  v.  Slack,  6 
Ala.  676."  It  is  the  accepted  doctrine  that, 
in  order  for  a  former  trial  and  acquittal  or 
conviction  to  be  invoked  on  a  plea  of  former 
jeopardy,  it  is  essential  that  the  former  con- 
viction or  trial  must  have  been  upon  a  suffi- 
cient indictment  or  information.  Thus  in 
State  V.  Manning,  168  Mo.,  loc.  cit  430,  68 
S.  W.  341,  this  court  said :  "The  indictment 
No.  2,123  was  invalid  on  its  face,  and  no 
Judgment  could  have  been  rendered  upon  It, 
and  hence  the  plea  in  bar  was  lacking  in 
this  essential  to  a  good  plea  of  former  Jeop- 
ardy." As  this  court  decided  on  the  former 
appeal  that  this  information  was  Insufficient 
as  to  both  counts,  nothing  further  need  be 
added  to  show  that  that  conviction  on  the 
second  count  and  the  acquittal  by  inference 
on  the  first  count  neither  amounted  to  Jeop- 
ardy within  the  meaning  of  onr  Constitution 
and  law. 

3.  In  regard  to  the  motion  to  elect.  It  suf- 
fices to  say  that  the  defendant  cannot  com- 
plain for  the  reason  that  the  court  withdrew 
the  first  count  from  the  Jury's  consideration, 
and  no  possible  barm  could  have  resulted  to 
blm  from  the  alleged  misjoinder  of  the  two 
connts.  State  ▼.  Richmond,  186  Mo.,  loc  cit 
81,  84  S.  W.  880;  State  v.  Carragln,  210 
Mo.,  loc.  dt  365,  109  S.  W.  653,  16  L.  R.  A. 
A.  (N.  S.)  661. 

It  remains  only  to  add  that  the  arraign- 
ment was  sufficient  and  in  proper  form,  and 
the  evidence  amply  full  to  support  the  ver- 
dict. 

We  have  carefully  examined  the  record, 
and  have  passed- upon  all  the  alleged  errors 
assigned  in  the  motion  for  new  trial  which 
appear  to  us  to  have  bad  any  merit  in  them. 

The  Judgment  is  affirmed.    All  concur. 


STATE  V.  WILSON. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  23. 1909.) 
1.  False  Pretbnses  (J  16*)— Statutory  Pbo- 

VI8I0N8— "CONFIDEMCE    GAUE"     AS    CONSTI- 

TUTINO  Offense. 

Rev.  St  1899,  i  2213  (Ann.  St  1906,  p. 
1410),  provides  that  "every  person  who,  with 
intent  to  cheat  and  defraud,  Bball  obtain  or  at- 


tempt to  obtain  from  any  other  person  or  per> 
sons,  any  money,  property  or  valuable  _  thing 
whatever,  by  means  or  by  use  of  any  trick  or 
deception,  or  false  and  fraudulent  representa- 
tion or  statement  or  pretense,  or  by  any  other 
means  or  instrument  or  device,  conmionly  called 
the  'confidence  game,'  or  by  means  or  by  use 
of  any  false  or  bogus  che<^,  or  by  any  other 
written  or  printed  or  enKraved  instrument,  or 
spurious  coin  or  metal,  shall  be  deemed  guilty 
of  a  felony,"  etc.  Held,  to  be  manifestly  di- 
rected against  obtainmg  money  or  property  from 
one  whose  confidence  has  first  been  secured  by 
false  and  fraudulent  representations  in  connec- 
tion with  acts  done,  with  intent  to  cheat  and 
defraud,  to  provide  for  a  class  of  false  repre- 
sentations not  included  in  some  other  section 
dealing  with  ordinary  false  representations,  and 
to  be  intended  to  reach  a  class  of  offenders 
known  as  "confidence  men,"  who  obtain  money 
by  some  trick  or  representation  designed  to 
deceive. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  $  20 ;   Dec.  Dig.  8  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1420,  1421.] 

2.  False  Pretenses  (S  34*)— Sufficienct  of 
Information. 

An  information  setting  out  in  detail  acts 
and  representations  of  defendant,  from  which  it 
appears  that,  by  falsely  representing  be  was  the 
traveling  salesman  of  a  company  with  which  the 
prosecuting  witness  was  domg  businesii.  by  as- 
suming to  take  an  order  as  such  salesman,  and 
by  representing  that  an  expected  draft  for  his 
traveling  expenses  had  not  been  received,  he  in- 
duced the  witness  to  cash  a  draft,  assumed  to 
be  drawn  by  him  on  the  company  therefor,  suf- 
ficiently charges  an  offense  under  such  section. 
[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  f  46;   Dec.  Dig.  I  34.*] 

3.  Criminal  Law  (|  371*)— Evidence— Oth- 
er Offenses. 

In  a  prosecution  under  Rev.  St.  1809,  | 
2213  (Ann.  St  1906,  p.  141(9,  for  fraudulently 
obtaining  money  by  means  of  a  worthless  draft, 
it  was  competent  for  the  state,  for  the  pun>ose 
of  showing  intent,  to  introduce  evidence  of  de- 
fendant's perpetration,  or  attempt  to  perpetrate, 
frauds  on  other  persons,  thereby  obtaining  mon- 
ey from  them  under  the  same  or  similar  cir- 
cumstances at  or  near  the  time  of  the  act  in 
question. 

[Ed.  Note.— For"' other  cases,  see  (Criminal  Law, 
Cent  Dig.  i  830;   Dec.  Dig.  {  371.*] 

4.  Criminal  Law  (g  1043*)- Preservino  Ob- 
jection TO  Testimony  tor  Review. 

An  objection  to  testimony,  to  be  considered 
on  appeal,  should  at  least  briefly  indicate  some 
reason  therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2664;   Dec.  Dig.  <  1043.*] 

6.  Criminal  Law  (|  382*)— Evidencb>— Ad- 
MissiniLiTY— Complaint  and  Affidavit  of 
Phosechtino  Witness. 

The  complaint  and  affidavit  made  by  the 
prosecuting  witness  before  a  justice  of  the  peace 
were  properly  excluded,  in  the  absence  or  any 
tendency  to  prove  or  disprove  any  of  the  issues 
involved,  or  to  contradict  or  Impeach  any  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Ciuninal  Law, 
Dec  Dig.  i  382.*] 

6.  CRIMIN.AI,  Law  (J  770*)— Trial— Instruc- 
tions. 

There  was  no  error  in  an  instruction  which 

fully  covered  the  charge  in  the  information,  and 

required  the  jury  to  find  every  essential   fact 

necessary  to  constitute  the  offense. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 

Cent  Dig.  i  1806;    Dec.  Dig.  §  770.*] 
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7.  FAI.se  PBBTBirSKB  (f  52*)— TBIAI/— IRSTKUC- 

TioRs — LmiTino  Pitkposk  of  Evidencb  or 

Other  Fbaudb. 

In  a  prosecntion,  under  Ber.  St.  1880,  ^ 
2213  (Ann.  St  190&  p.  1410),  for  fraadolently 
obtaining  money  on  a  worthless  draft,  an  In- 
struction limiting  the  purpose  of  eviaence  of 
frands  by  defendant  on  other  persons  at  or  near 
the  time  of  the  offense  in  question  was  entirely 
proper. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S  64 ;   Dec.  Dig.  §  52.  •] 

8.  Cbiminal  Law  (Si  778,  789*)— Trlai/— Iw- 

8TBUCTX0N8— PBESUMPTION    OF    INNOCENCE— 

BuBDEN  OF  Peoof— Reasonable  Doubt. 
An  instruction  fully  covering  the  presumi*- 
tion  of  innocence,  and  informing  the  fury  that 
the  burden  of  proof  rests  on  the  state,  and  re- 
quiring them  to  find  defendant's  guilt  beyond  a 
reasonable  .doubt,  and  directing  them  in  the  us- 
ual manner  that  if  they  entertain  such  a  doubt 
of  his  guilt,  they  should  give  bim  the  I)enefit  of 
it,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
C«it.  Dig.  ii  1847,  1906;  Dec  Dig.  H  778, 
789.*] 

9.  False  Prbterses  ((  49*)— Evidence— Suv- 

FICIENCY. 

Evidence  held  to  sustain  a  conviction  in  a 
prosecntion,  under  Rev.  St.  1899,  {  2213  (Ann. 
St.  1906,  p.  1410),  for  fraudulently  obtaining 
money  by  means  of  a  worthless  draft. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  i  62;   Dec.  Dig,  $  49.*] 

Appeal  from  Circuit  Court,  Texas  Coun- 
ty; L.  B.  Woodslde,  Judge. 

D.  E.  Wilson  was  convicted  of  obtaining 
money  fraudulently,  and  he  appeals.  Af- 
firmed. 

The  defendant  In  this  cause  has  brought 
this  case  to  this  court  by  appeal  from  a  Judg- 
ment of  the  circuit  court  of  Texas  county. 
Mo.,  convicting  him  of  obtaining  fraudulent- 
ly, by  means  of  a  trick  and  deception,  false 
and  fraudulent  representations,  the  sum  of 
$25  from  one  John  H.  Bauch.  The  amended 
Information,  which  was  duly  verified,  upon 
which  the  defendant  was  tried,  was  predi- 
cated upon  the  provisions  of  section  2213, 
Rev.  St  1899  (Ann.  St  1906,  p.  1410).  The 
BuSaclency  of  the  Information  was  challenged 
in  the  trial  court  by  a  motion  to  quash,  as 
well  as  in  the  motion  in  arrest  of  Judgment 
Hence  it  Is  well  to  reproduce  the  information 
upon  which  the  Judgment  In  this  cause  Is 
based.  Omitting  formal  parts,  it  Is  as  fol- 
lows: 

"Jolui  H.  Sanks,  prosecuting  attorney, 
within  and  for  the  county  of  Texas  and  state 
of  Missouri,  upon  his  Information  and  be- 
lief. Informs  the  court  that  D.  E.  Wilson,  on 
the  10th  day  of  January,  1908,  In  the  county 
of  Texas  and  state  of  Missouri,  then  and 
there  with  Intent  unlawfully  and  feloniously 
to  cheat  and  defraud  one  John  H.  Bauch, 
then  and  (here  unlawfully,  knowingly,  and 
feloniously,  by  use  of  a  trick  and  deception 
and  false  and  fraudulent  representation, 
statement,  and  pretense,  did  falsely  and 
fraudulently  represent  and  pretend  to  the 
said  John  H.  Bauch  that  he,  the  said  D.  E. 
Wilson,  was  then  and  there  the  representa- 


tive and  authorized  agent  of  flie  Pratt  Food 
Company  of  Philadelphia,  Pa.,  a  corporation 
duly  incorporated  and  existing  under  the 
laws  of  the  state  of  Pennsylvama,  and  tliat 
he,  the  said  D.  E.  Wilson,  had  full  rl^t  and 
authority  from  the  said  corporation  tlien 
and  there  to  transact  business  for  said  cor- 
poration, to  sell  and  contract  for  the  sale  of 
the  goods  and  products  of  said  corporation, 
and  to  furnish  advertising  matter  to  the 
dealers  in  said  goods  and  products ;  that  be, 
the  said  D.  E.  Wilson,  was  In  the  employ  of 
said  corporation,  and  sent  by  the  said  cor- 
poration for  the  purpose  of  selling  the  goods 
and  products  of  said  corporation,  and  fur- 
nishing and  distributing  the  advertising  mat- 
ter of  said  corporation  to  dealers. 

"And  the  said  D.  E.  Wilson  in  pursaanoe 
of  his  purpose  and  Intent  to  cheat  and  de- 
fraud the  said  John  H.  Bauch  as  aforesaid, 
did  then  and  there,  as  the  agent  and  repre- 
sentative of  said  corporation,  pretend  to,  and 
did,  sell  to  the  said  John  H.  Bauch  a  bill 
of  goods  and  products  of  the  said  corpora- 
tion, and  then  .and  there  take  an  order,  from 
the  said  John  H.  Bauch,  for  advertising  mat- 
ter of  the  said  corporation,  advertising  the 
goods  and  products  of  the  same,  which  or- 
der for  said  goods  and  advertising  matter  is 
in  the  words  and  figures  as  follows :    'Order 

No Date M : 

Ship  to  John  M.  Bauch.  At  Cabool,  Mo. 
How  ship,  Freight  When,  At  once.  Terms, 
March  1st  60  days.  1,000  letter  heads ;  1,000 
bill  heads;  1,000  statements;  1,000  envel- 
opes; 600  handbooks;  plenty  of  signs  to 
tack  up  on  counter;  plenty  of  large  Lltho 
signs ;  ^  bale  12-lb.  sacks  stock  food,  print- 
ed like  sample  attached.    Ship  at  once.' 

"And  he,  the  said  D.  E.  Wilson,  then  and 
there  represented  to  the  said  John  H.  Bauch 
that  he  had  expected  to  receive  a  draft  or 
check  from  the  said  corporation  to  defray 
his  traveling  expenses  as  representative  of 
the  said  corporation,  but  that  said  draft  or 
check  had  not  been  received,  that  he,  the 
said  D.  E.  Wilson,  was  In  need  of  money 
to  defray  said  traveling  expenses,  and  re- 
quested the  said  John  H.  Bauch  to  cash  a 
draft  of  the  said  corporation  for  the  sum  of 
$25  for  the  purpose  of  defraying  said  trav- 
eling expenses,  which  said  draft  he,  the  said 
D.  E.  Wilson,  then  and  there  drew  on  said 
oorporatlon,  said  draft  being  in  the  words 
and  figures  as  follows:  $25.00.  '(^bool. 
Mo.,  1-10-1908.  At  sight  pay  to  the  order 
of  John  H.  Bauch,  twenty-five  dollars,  value 
received,  and  charge  the  same  to  the  account 
of  D.  E.  Wilson.  To  Pratt  Food  Co.  No. 
Phila.  Pa.'— which  said  draft  the 


Pratt  Food  Company  refused  to  honor 
and  pay,  but  returned  the  same  to  the 
said  John  H.  Bauch,  and  the  said  John  H. 
Bauch,  believing  the  said  false  and  fraudu- 
lent representations  and  statements  and  pre- 
tenses made  as  aforesaid  by  the  said  D.  EI 
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Wilson  to  be  true,  and  being  deceived  there- 
by, was  Induced  by  reason  thereof,  and  did 
then  and  there  cash  said  draft,  and  In  pursu- 
ance thereof  paid  to  the  said  D.  E.  Wilson 
the  sum  of  $25  lawful  money  of  the  United 
States  of  the  value  of  $25 ;  and  the  said  D. 
E.  Wilson  by  means  and  use  of  said  tricls, 
deception,  false  and  fraudulent  representa- 
tions, statements,  and  pretenses  so  made  as 
aforesaid,  then  and  there  unlawfully,  know- 
ingly, and  feloniously  did  obtain  from  him, 
the  said  John  H.  Bauch,  the  sum  of  $25,  the 
money  and  property  of  the  said  John  H. 
Bauch,  with  the  Intent  then  and  there  un- 
lawfully and  feloniously  to  cheat  and  de- 
fraud him,  the  said  John  H.  Bauch,  of  the 
same. 

"Whereas,  In  truth  and  in  tAct,  the  said  D. 
B.  Wilson  did  not  have  any  right  or  author^ 
Ity  then  and  there  to  transact  business  for 
said  corporation,  and  was  not  then  their  rep- 
resentative or  authorized  agent  of  said  cor- 
poration to  sell  and  contract  for  the  sale  of 
the  goods  and  products  of  the  said  corpo- 
ration, or  the  furnishing  of  advertising  mat- 
ter to  dealers  for  said  corporation;  that  he 
was  not  employed  In  any  manner  by  said 
corporation,  and  he,  the  said  D.  K.  Wilson, 
well  knew  that  he,  the  said  D.  E.  Wilson, 
did  not  have  any  right  or  authority  then  and 
there  to  transact  business  for  said  corpora- 
tion, or  to  sell  the  goods  and  products  of  the 
same,  or  furnish  dealers  with  advertising 
matter,  advertising  the  business  of  said  cor- 
poration, or  to  receive  any  draft  or  checks 
or  money  from  the  said  corporation  In  any 
manner  to  defray  his  traveling  expenses, 
and  he,  the  said  D.  E.  Wilson,  was  not  then 
and  there,  or  at  any  time,  sent  by  the  said 
corporation  to  represent  said  corporation  in 
any  manner  whatever,  against  the  peace  and 
dignity  of  the  stata" 

Upon  the  overruling  of  the  motion  to 
quash  this  Information  the  defendant  was 
duly  arraigned,  entered  a  plea  of  not  guilty, 
and  -the  trial  proceeded.  The  testimony  de- 
veloped upon  the  trial  of  this  cause  tended 
substantially  to  establish  the  following  state 
of  facts:  That  John  H.  Bauch,  about  Jan- 
uary 10,  1906,  and  prior  thereto,  was  engag- 
ed in  the  milling  and  mercantile  business 
in  the  town  of  Cabool,  in  Texas  county.  Mo., 
and  handled,  among  other  things,  Pratt's 
foods;  that  on  the  morning  of  January  10, 
1908,  defendant  went  to  Bauch's  store,  and 
stated  that  his  name  was  Wilson,  and  that 
he  was  the  traveling  salesman  and  represen- 
tative of  the  Pratt  Food  Company.  After 
inquiring  of  Bauch  concerning  his  supply  of 
such  foods,  defendant  stated  that  his  com- 
pany, owing  to  the  fierce  competition  it  was 
then  encountering,  was  preparing  and  fur- 
nishing free  to  its  customers  some  special 
advertising  matter.  On  being  advised  by 
Bauch  that  his  supply  of  such  advertising 
matter,  including  letter  and  bill  stationery, 
was  about  exhausted,  defendant  remarked 
that  he  bad  better  send  tilm  some,  and  there- 


upon took  from,  his  pocket  an  order  book, 
and,  after  writing  in  the  book  certain  items 
which  he  called  aloud  as  he  entered  them 
on  the  order  book,  he  asked  Bauch  if  that 
would  be  sufficient  to  wliich  inquiry  Bauch 
replied  In  the  affirmative.  Bauch  then  in- 
formed-defendant that  he  was  in  need  of 
some  12-lb.  sacks  of  stock  food,  and  direct- 
ed defendant  to  send  him  100  pounds.  De- 
fendant placed  this  on  the  order  with  the 
advertising  matter,  and,  after  describing  to 
Bauch  some  of  the  territory  in  which  he 
said  he  was  the  traveling  representative  of 
the  Pratt  Food  Company,  and  after  ascer- 
taining that  Bauch  would  be  in  the  store  at 
a  later  hour  that  morning,  defendant  left 
the  store,  saying  that  he  would  return,  Soon 
thereafter  defendant  returned  to  the  store, 
and  went  to  the  office  desk  where  Bauch 
then  was,  and.  Informed  Bauch  that  he  had 
failed  to  get  his  check  for  traveling  expens- 
es and  was  about  out  of  money,  and  re- 
quested. Bauch  to  cash  for  him  a  draft  in 
the  sum  of  $25.  Bauch  agreed  to  accom- 
modate him,  and  defendant  filled  out'  a 
blank  draft  which  he  took  from  his  pocket, 
and  Bauch  gave  him  the  $25.  The  draft 
was  drawn  on  the  Pratt  Food  Company, 
and  was  never  paid,  as  defendant  was  in  no 
manner  connected  with,  and  had  at  no  time 
been  the  representative  or  employe  of,  that 
company.  When  defendant  received  the 
money,  he  took  from  his  pocket  the  order, 
which,  on  the  previous  trip  to  the  store  was 
taken,  and,  after  placing  it  In  a  stamped 
envelope,  remarked  that  he  would  get  it  oft 
on  the  morning  mall.  He  then  left  Cabool 
on  the  morning  train,  saying  he  was  going 
to  Thayer,  Mo.  After  defendant's  arrest  he 
stated  to  Bauch  that  his  reason  for  doing 
as  he  did  was  because  he  had  been  drunk. 
Bauch  let  him  have  the  money,  relying  up- 
on his  representations  and  statements  that 
he  was  the  agent  of  that  company,  and  his 
conduct  and  acts  in  connection  with  taking 
the  order,  etc 

The  testimony  also  discloses  that  at  the 
town  of  Fordland,  Webster  county.  Mo.,  a 
distance  of  about  53  miles  from  Cabool,  and 
located  on  the  same  line  of  railroad,  defend- 
ant, on  January  11,  1008,  went  to  another 
customer  of  the  Pratt  Food  Company,  Dr. 
John  W.  Good,  and  made  the  same  repre- 
sentations and  statements  as  he  had  made 
to  Bauch.  On  that  occasion  he  told  Dr. 
Good  that  he  would  have  the  company  send 
him  some  calendars  and  stationery,  and, 
after  taking  out  his  order  book  and  writing 
what  he  said  was  a  requisition  on  the  com- 
pany for  the  calendars  and  advertising  mat- 
ter, stated  that  he  was  a  little  shy  on  trav- 
eling expenses,  and  asked  Dr.  Good  to  cash 
for  him  a  $10  draft  The  doctor,  needing 
for  Immediate  use  the  money  he  then  had 
on  hand,  declined  to  cash  the  draft,  and 
thus  escaped  being  fleeced.  Again,  on  Jan- 
uary 13,  1908,  at  the  town  of  Bogersvllle, 
located  about  60  miles  from  Cabool,  and  on 
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the  same  line  of  railroad  and  In  the  same 
direction  from  Cabool  as  Fordland,  defend- 
ant called  on  N.  T.  Bowles,  a  druggist,  and 
dealer  In  Pratt's  Foods,  and  Introduced  him- 
self as  Pratt's  agent,  and,  after  taking  an 
order  from  Bowles  for  some  food  and  sta- 
tionery and  advertising  matter,  he  said  that 
he  was  in  a  hurry,  and  that  some  of  the 
business  men  would  have  to  help  him  out, 
as  he  was  in  need  of  money.  He  asked 
Bowles  to  accompany  him  to  the  bank  and 
identify  him  In  order  to  enable  him  to  cash 
a  draft  This  Bowles  did,  and  on  his  in- 
dorsement defendant's  draft  on  the  Pratt 
Food  Company  for  $25  was  paid.  Payment 
on  this  draft  was  also  refused  by  the  Pratt 
Food  Company,  and  Bowles  was  required  to 
take  up  the  draft  and  refund  to  the  bank 
the  $25.  Defendant  actually  mailed  to  the 
Pratt  Food  Company  the  various  orders  he 
had  thus  taken,  but  attached  no  signature, 
and  these  orders  and  papers  were  received 
by  the  company,  but  not  recognized,.because 
defendant  was  not  their  agent. 

At  the  close  of  the  evidence  the  court 
gave  Instructions  to  the  jury  numbered  1, 
2,  and  3.'  It  Is  not  essential  that  we  repro- 
duce such  instructions,  but  It  Is  sufSclent  to 
say  that  instruction  No.  1  was  predicated 
upon  the  allegations  In  the  Information,  and 
-  required  the  jury  to  aflBrmatlvely  find  the 
existence  of  every  essential  element  neces- 
sary to  constitute  the  offense  charged.  In- 
struction No.  2  simply  limited  the  purpose 
of  evidence  Introduced  by  the  state  of  other 
similar  offenses  committed  by  defendant 
Instruction  No.  3  appropriately  directed  the 
jury  upon  the  subjects  of  presumption  of 
innocence,  the  burden  of  proof,  and  reason- 
able doubt.  The  cause  was  then  submitted 
to  the  Jury,  and  they  returned  their  verdict 
finding  the  defendant  guilty  as  charged,  and 
assessed  his  punishment  at  imprisonment  in 
the  penitentiary  for  a  term  of  four  years. 
Timely  motions  for  new  trial  and  in  arrest 
of  judgment  were  filed  and  by  the  court 
overruled.  Sentence  and  judgment  follow- 
ed in  conformity  to  the  verdict  returned, 
and  from  this  judgment  the  defendant  pros- 
ecuted this  appeal,  and  the  record  is  now 
before  us  for  consideration. 

E.  W.  Major,  Atty.  Gen.,  and  Chas.  G.  Be- 
velle,  Asst.  Atty.  Gen.,  for  the  State. 

FOX,  J.  (after  stating  the  facts  as  above). 
The  first  legal  proposition  with  which  we  are 
confronted,  as  disclosed  by  the  record,  is  the 
challenge  by  the  defendant  to  the  sufficiency 
of  the  Information.  The  statute,  upon  which 
this  information  is  predicated  is  section  2213, 
Rev.  St.  1899  (Ann.  St  1906.  p.  1410),  which, 
so  far  as  It  relates  to  the  information  In  this 
cause,  provides  that  "every  person  who,  with 
intent  to  cheat  and  defraud,  shall  obtain 
or  attempt  to  obtain  from  any  other  person 
or  persons,  any  money,  property  or  valuable 
thing  whatever,  by  means  or  by  use  of  any 
trick  or  deception,  or  false  and  fraudulent 


representation  or  statement  or  pretense,  or 
by  any  other  means  or  Instrument  or  device, 
commonly  called  'the  confidence  game^'  or  by 
means  or  by  use  of  any  false  or  bogus  diedk, 
or  by  any  other  written  or  printed  or  en- 
graved instrument  or  spurious  coin  or  metal, 
shall  be  deemed  guilty  of  a  felony,  and  upon 
conviction  be  punished  by  Imprisonment  In 
the  penitentiary  for  a  term  not  exceeding 
seven  years."  It  may  here  be  noted  that,  in 
addition  to  the  provisions  of  the  statute,  as 
herein  indicated,  It  also  makes  provision  as 
to  the  form  of  an  Indictment,  but  it  will  be 
observed  that  the  Information  in  the  case  at 
bar  does  not  undertake  to  adopt  the  form  of 
the  charge  as  is  embraced  within  that  sec- 
tion. Hence  It  follows  that  the  cases  of 
State  V.  Terry,  109  Mo.  601,  19  S.  W.  20C, 
State  V.  Cameron,  117  Mo.  371,  22  S.  W.  1024, 
and  State  v.  Kain,  118  Mo.  5,  23  S.  W.  763, 
wherein  it  was  held  that  that  statute  in  un- 
dertaking to  prescribe  the  form  of  the  indict- 
ment, was  unconstitutional,  has  no  applica- 
tion to  the  Information  in  the  case  at  bar. 
Manifestly  the  provisions  of  section  2213 
were  directed  against  the  obtaining  of  money 
or  property  from  a  person  whose  confidence 
has  first  been  secured  by  and  through  means 
of  false  and  fraudulent  representations  In 
connection  with  acts  done,  with  the  Intent 
to  cheat  and  defraud.  As  was  said  in  the 
case  of  State  v.  Pickett,  174  Mo.  663,  74  S. 
W.  844,  the  purpose  of  this  statute  was  to 
provide  for  a  class  of  false  representations 
not  included  In  some  other  section  dealing 
with  the  subject  of  the  ordinary  false  rep- 
resentations. It  was  intended  to  reach  a 
class  of  offenders  known  as  "confidence 
men,"  who  obtain  the  money  of  their  victims 
by  means  of,  or  by  the  use  of,  some  trick  or 
representation  designed  to  deceive.  The  very 
essence  of  the  crime  denounced  by  section 
2213  is  that  the  injured  party  must  have  re- 
lied ui)on  some  false  or  deceitful  pretense  or 
device  and  parted  with  his  property. 

After  a  careful  analysis  of  the  charge  as 
embraced  in  the  information  In  the  case  at 
bar,  we  are  of  the  opinion  that  the  acts  and 
representations  as  made  by  the  defendant, 
which  are  set  out  in  detail  In  the  informa- 
tion, clearly  places  this  offense  within  the 
class  of  cases  defined  by  section  2213.  It 
must  not  be  overlooked  that  the  defendant  In 
the  case  at  bar,  at  the  very  inception  of 
his  dealings  with  the  prosecuting  witness, 
sought  to  obtain  bis  confidence  by  represen- 
tations that  he  was  acting  as  the  agent  of  a 
firm  dealing  In  goods  and  products  that  the 
prosecuting  witness  carried  In  stock ;  and 
it  further  appears  from  the  allegations  In 
the  information  that,  to  thoroughly  obtain 
such  confidence  of  the  party  charged  to  have 
been  defrauded,  he  took  bis  order  for  cer- 
tain goods  and  products  as  the  agent  and 
salesman  of  the  firm  which  dealt  In  such 
goods  and  products.  All  of  these  represen- 
tations are  alleged  in  the  information,  and 
properly  so,  for  the  trick  and  deception  con- 
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slsted  In  conylnclng  the  prosecuting  witness 
that  he  was  the  agent  and  traveling  sales- 
man of  the  firm  he  claimed  to  represent, 
thereby  obtaining  his  confidence  to  the  extent 
that,  upon  the  false  and  fraudulent  represen- 
tation that  he  had  expected  to  receive  a 
draft  or  check  from  the  Pratt  Food  Company 
to  defray  his  traveling  expenses,  but  that  said 
draft  or  check  had  not  been  received,  he  in- 
duced John  H.  Bauch,  the  prosecuting  wit- 
ness, to  cash  a  draft  drawn  by  the  defendant 
upon  the  Pratt  Food  Company  for  the  sum 
of  $25  for  the  purpose  of  defraying  the 
traveling  expenses  of  the  defendant  We  are 
unable  to  conceive  a  series  of  representa- 
tions and  acts,  all  of  which  are  averred  in 
the  information,  which  present  more  strong- 
ly and  clearly  a  case  contemplated  by  the 
provisions  of  section  2213.  The  false  and 
fraudulent  representations,  pretenses,  state- 
ments, and  acts  done  by  the  defendant,  which 
clearly  i)olnt  to  a  trick  and  deception,,  are 
all  set  out  with  remarkable  particularity  and 
precision  in  the  information.  In  our  opin- 
ion every  essential  element  necessary  to  con- 
stitute an  oflFense  under  that  section  is  em- 
braced in  the  information. 

The  defendant  In  this  case  doubtless  real- 
ized that,  if  he  simply  requested  the  cashing 
of  the  draft  upon  the  Pratt  Food  Company, 
in  all  probability  his  request  would  not  be 
granted.  Hence  he  resorted  to  the  deception 
and  trick  of  impressing  the  prosecuting  wit- 
ness that  he  was  the  agent  and  representa- 
tive of  a  business  concern  with  which  the 
prosecuting  witness  had  had  dealings,  and 
thereby  obtained  hts  confidence,  and  mani- 
festly it  was  through  this  deception  and  trick 
that  he  obtained  the  money  from  the  prose- 
cuting witness  upon  the  worthless  draft 
We  repeat  that  this  information  sufficiently 
charges  an  ofTense  under  the  provisions  of 
section  2213,  and  is  not  out  of  harmony  with 
the  cases  of  State  v.  Woodward,  156  Mo.  143, 
56  S.  W.  880;  State  v.  Jackson,  112  Mo. 
585,  20  S.  W.  674;  State  v.  Pickett,  174  Mo., 
loc.  dt  667,  668,  74  S.  W.  844;  State  v.  Van- 
denburg,  159  Mo.  230,  60  S.  W.  79. 

2.  The  record  before  us  discloses  numerous 
complaints  at  the  action  of  the  trial  court  in 
the  admission  and  rejection  of  testimony. 
The  defendant  is  not  represented  in  this 
court  Hence,  under  the  provisions  of  the 
statute,  we  have  examined  in  detail  the  rec- 
ord disclosing  the  objections  and  exceptions 
to  the  action  of  the  trial  court  in  the  disposi- 
tion of  this  cause.  There  was,  during  the 
progress  of  the  trial,  evidence  Introduced  up- 
on the  part  of  the  state  tending  to  show  that 
the  defendant  had  perpetrated,  or  undertook 
to  perpetrate,  frauds  upon  other  persons, 
thereby  obtaining  money  from  them  under 
the  same  and  similar  circumstances,  at  or 
near  the  time  it  is  charged  the  acts  were 
committed  In  the  case  at  bar.  Learned  coun- 
sel for  defendant  in  the  trial  court  Inter- 
posed objections  to  this  character  of  testi- 
mony, and  properly  preserved  their  excep- 
122  S.W.— 45 


tlons.  This  proposition  is  not  one  of  first 
impression,  but  has  in  many  instances 
been  in  judgment  before  this  court.  In  State 
V.  Myers,  82  Mo.  558,  52  Am.  Rep.  389,  Judge 
Philips,  who  was  then  a  commissioner  of 
this  court,  exhaustively  reviewed  both  the 
English  and  American  authorities  upon  this 
subject,  and  from  such  review  deduced  the 
conclusion  that,  while  as  a  general  proposi- 
tion a  distinct  crime,  for  which  the  party 
might  be  separately  proceeded  against,  could 
not  be  given  in  evidence  against  the  prisoner 
on  trial  for  a  single  offense,  this  well-settled 
rule  has  its  exceptions,  equally  well  settled, 
and  it  was  expressly  held  in  that  case, 
adopting  the  views  of  Judge  Story  in  Wood 
V.  United  States,  16  Pet  342,  10  L.  Ed.  987. 
that  where  "the  question  was  one  of  fraudu- 
lent Intent  or  not,  and  upon  questions  of  that 
sort,  where  the  Intent  of  the  party  is  matter 
In  issue,  it  has  always  been  deemed  allow- 
able, as  well  in  criminal  as  civil  cases,  to  in- 
troduce evidence  of  other  acts  and  doings  of 
the  party  of  a  kindred  character,  in  order  to 
illustrate  or  establish  his  Intent  or  motive, 
in  the  particular  act  directly  in  Judgment" 
This  court,  in  State  v.  Turley,  142  Mo.  403, 
.44  S.  W._  267,  was  confronted  with  the  same 
proposition,  in  a  case  of  similar  character, 
and  it  was  there  said  by  Judge  Burgess, 
speaking  for  this  court,  that:  "E^ridence  of 
other  efforts  upon  the  part  of  defendant, 
made  about  the  same  time,  to  obtain  goods 
from  other  merchants,  upon  the  same  char- 
acter of  statements  and  representations,  was 
admissible  for  the  purpose  of  showing  the  in- 
tent of  the  defendant,  and  to  this  purpose 
that  kind  of  evidence  was  properly  restrict- 
ed by  the  state's  fifth  instruction,  so  that  de- 
fendant had  no  right  to  complain  on  that 
score."  To  the  same  effect  is  State  v.  Wil- 
son, 143  Mo.  334,  44  S.  W.  722.  In  fact  an 
examination  of  the  authorities  in  this  state 
makes  it  manifest  that  the  case  of  State  v. 
Myers,  supra,  on  this  point  has  been  consist- 
ently followed  and  adhered  to  by  this  court 
in  all  of  Its  subsequent  rulings.  State  v. 
Cooper,  86  Mo.  256;  State  v.  Bayne,  88  Mo. 
604;  State  v.  Sarony,  95  Mo.  349,  8  S.  W. 
407 ;  State  v.  Balch,  136  Mo.  103,  37  S.  W. 
808. 

The  next  objection  to  the  admission  of  tes- 
timony to  which  the  record  directs  our  at- 
tention is  that  of  witness  Sbafer,  introduced 
by  the  state,  who  testified  along  the  line  that 
the  defendant  was  not  the  agent,  representa- 
tive, or  employ^  of  the  Pratt  Food  Compa- 
ny, and  was  in  no  manner  authorized  to  so- 
licit or  take  orders. for  them,  or  in  any  man- 
ner represent  that  company.  The  objection 
to  the  testimony  of  this  witness  seems  to  be 
predicated  upon  the  theory  that  there  was  no 
allegation  In  the  information  that  defendant 
was  not  in  fact  the  agent  and  representative 
of  the  Pratt  Food  Company.  In  this  we  are 
of  the  opinion  that  it  is  a  misconception  of 
the  charge  as  embraced  in  the  Information. 
The  information  plainly  charges  that  the  de- 
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fendant  falsely  and  fraodnlently  pretended 
to  be  tbe  agent  of  the  Pratt  Food  Company, 
and  this  Is  followed  by  another  allegation 
that  he  In  truth  and  In  fact  was  not  such 
agent,  and  had  no  authority  to  represent 
them.  There  Is  no  merit  in  this  objection, 
and  it  must  be  ruled  adversely  to  the  appel- 
lant 

We  find  other  objections  disclosed  by  the 
record,  but  they  are  mere  objections,  with- 
out assigning  any  reasons  for  them.  In 
other  words,  it  Is  simply  stated  that  "We 
object"  In  view  of  the  uniform  expressions 
by  this  court  that  objections  in  that  form 
are  insuflScient  to  preserve  the  rulings  of  the 
court  upon  them  for  review  in  this  court,  we 
deem  It  unnecessary  to  burden  this  opinion 
with  a  citation  of  the  authorities.  An  ob- 
jection to  testimony  during  the  progress  of 
a  trial  should  at  least  briefly  indicate  some 
reason  for  such  objection;  and.  In  order  to 
entitle  it  to  the  consideration  of  this  court 
this  should  be  done. 

Upon  the  trial  of  this  cause  defendant  of- 
fered in  evidence  the  complaint  and  affidavit 
made  by  the  prosecuting  witness  before  the 
Justice  of  the  peace.  The  court,  upon  the  ob- 
jection of  the  state,  excluded  the  complaint 
and  affidavit,  and  in  our  opinion  the  action 
of  the  court  was  entirely  proper.  Prior  to 
the  ofTerlng  of  the  complaint  and  affidavit 
made  by  the  prosecuting  witness,  a  prelim- 
inary Inqoiry  was  made  concerning  the  mak- 
ing and  signing  of  the  affidavit  to  which 
inquiry  prompt  answers  were  given.  The 
purpose  of  oflfering  this  complaint  and  affida- 
vit as  made  before  the  Justice  of  the  peace 
was  not  disclosed  by  counsel  'for  appellant 
in  the  trial  of  this  cause,  and  manifestly  the 
only  theory  upon  which  such  offer  was  made 
wonld  be  that  It  tended  to  contradict  or  im- 
peach the  testimony  as  given  in  the  trial  of 
the  cause  by  the  prosecuting  witness.  The 
affidavit  and  complaint  as  made  before  the 
Justice  Is  fully  set  out  in  the  bill  of  excep- 
tions, and  we  have  carefully  examined  It; 
and,  while  It  Is  true  that  It  does  not  set 
forth  all  of  the  details  of  the  offense  as  ful- 
ly as  the  information  by  the  prosecuting  at- 
torney, yet  it  contains  nothing  which  In  any 
way  contradicts  or  has  a  tendency  to  im- 
peach the  statements  as  made  by  the  prose- 
cuting witness  upon  the  trial  of  this  cause. 
Hence  we  have  reached  the  conclusion  that 
this  testimony  was  immaterial.  It  had  no 
tendency  to  prove  or  disprove  any  of  the  is- 
sues involved  in  this  proceeding,  nor  did  it 
tend  to  contradict  or  impeach  any  witness  in 
tbe  proceeding, 

3.  This  leads  UB  to  the  consideration  of  the 
Instructions  given  by  the  court  Instruction 
No.  1  fully  covered  the  charge  in  the  Infor- 
mation, and  required  the  Jury  to  find  every 
essential  fact  necessary  to  constitute  the  of< 
fense.  There  was  no  error  in  that  instruc- 
tion.    Instruction  No.  2  was  a  very  appro- 


priate instruction,  limiting  the  purpose  for 
which  evidence  was  offered  by  the  state  dur- 
ing the  progress  of  the  trial,  to  which  refer- 
ence has  heretofore  been  made,  as  to  the 
perpetration  of  frauds  upon  other  persons  at 
or  near  the  time  it  is  charged  this  offense 
was  committed,  in  the  same  section  of  the 
country  and  under  similar  circumstances. 
This  Instruction  was  entirely  proper,  and  is 
in  accord  with  what  this  court  held  in  State 
V.  Turley,  supra,  concerning  evidence  of  this 
character,  that  it  should  be  properly  restrict- 
ed to  the  purpose  for  which  it  was  Introduc- 
ed; that  is  to  say  in  ascertaining  the  intent 
to  defraud,  which  was  an  issue  in  the  cause. 
Instruction  No.  3  fully  covered  the  subject 
of  the  presumption  of  Innocence,  and  inform- 
ed the  Jury  that  tbe  burden  of  proof  rested 
upon  the  state,  and  required  them  to  find  the 
guilt  of  the  defendant  beyond  a  reasonable 
doubt  and  directed  them,  in  the  usual  man- 
ner, that  if  they  entertained  a  reasonable 
doubt  of  the  defendant's  guilt  they  should 
give  him  the  benefit  of  it  and  acquit  him. 

4.  The  defendant  not  being  represented  in 
this  court,  has  lead  us  to  make  a  very  care- 
ful examination  of  the  disclosures  of  the  rec- 
ord, with  the  view  of  ascertaining  whether 
or  not  there  was  any  substantial  error  com- 
mitted during  the  progress  of  the  trial  of 
this  cause.  After  such  examination  we  are 
clearly  of  the  opinion  that  there  was  no  sub- 
stantial error  committed  by  the  trial  court 
which  would  authorize  the  reversal  of  thts 
Judgment  No  one  can  read  In  detail  the 
testimony  developed  upon  the  trial  without 
being  convinced  that  the  defendant  is  guilty 
of  the  perpetration  of  the  fraud  charged  in 
the  information.  The  rulings  of  the  court 
upon  the  admission  and  rejection  of  evi- 
dence were  entirely  in  accord  with  the  well- 
settled  principles  of  law  applicable  to  that 
subject.  The  instructions  of  the  court  fully 
and  fairly  covered  every  subject  to  whldi 
the  testimony  was  applicable. 

Iintertaining  these  views,  the  Judgment  of 
the  trial  court  should  be  affirmed,  and  It  Is 
so  ordered.    All  concur. 


HALTER  et  al.  v.  LEONARD  et  at 

(Supreme  Court  of  Missouri,   Division   No.   2. 

July  13,  1909.    Rehearing  Denied  Nov. 

23,  1909.) 

1.  Highways  (|8  29,  63*)— Estabushxent — 
JuBisDicTioN— Judgment. 

Under  Rev.  St  1899,  $  9414  (Ann.  St  1906. 
p.  4327),  providing  that  the  petition  for  new 
roads  shall  be  accompanied  by  the  names  of  the 
resident  owners  of  the  land,  through  which  the 
proposed  road  will  run,  with  the  amount  of  dam- 
ages claimed  by  them,  etc.,  the  petition  itself 
need  not  contain  the  names  of  the  owners,  and 
the  conrt  has  jurisdiction  to  pass  on  its  suf- 
ficiency and  to  find  as  a  fact  that  it  is  accom- 
panied by  a  -list  of  landowners,  and,  where   it 
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doea  80  find,  Ita  Judgment  is  not  open  to  col- 
lateral attack. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |  168;  Dec.  Dig.  H  29,  63.*] 

2.  CounTna  (i  86*)— Subvetobs— "Dkfoxt" 
—Acts  of  Dkputies. 

Under  Rev.  St.  1890,  {  10191  (Ann.  St 
1906,  p.  4620),  authorizing  any  county  surveyor 
to  appoint  deputies,  a  report  of  a  county  sur- 
veyor made  in  his  name  by  his  deputy  is  valid 
under  the  rule  that  official  acts  done  bj  a  deputy 
shall  be  done  in  the  name  of  the  pnncipal;  a 
deputy  being  one  who  by  appointment  exercises 
an  office  in  another's  nght,  havinf;  no  interest 
therein,  and  doing  all  things  in  his  principal's 
name,  tor  whose  misconduct  the  principal  is  an- 
swerable. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  8B.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2008,  2000.] 

3.  Affeai,  and  Ebbob  (§{  301,  719*)— QUKS- 

TIONS  ReVIXWABLE. 

The  question  of  the  propriety  of  allowing 
attorney's  fees  to  the  succpssful  defendant  in 
a  suit  for  an  injunction  not  assigned  ib  the 
motion  for  new  trial,  or  in  the  regular  assign- 
ments of  error,  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BJrror,  Cent.  Dig.  {  1753 ;  Dec.  Dig.  !8  301. 
719.*] 

4.  iHJTmcnow    (S   200*)— Costs— Attobnit'b 
Fees. 

The  court  in  a  suit  for  an  injunction  may 
allow,  after  final  Judgment  denying  relief  after 
full  hearing,  costs  for  attorney's  fees  to  de- 
fendant. 

[Eld.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {420;   Dec.  Dig.  i  200.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  C.  A.  Mosman,  Judge. 
'  Action  by  Jobn  Halter  and  others  against 
John  L.  Leonard  and  others.  From  a  judg- 
ment for  defendants,  but  ordering  that  the 
temporary  restraining  order  issued  in  the 
cause  shall  remain  in  force  pending  an  ap- 
peal, plaintiffs  appeal.  Modified  and  af- 
firmed. 

Mytton  &  Parkinson  and  0.  O.  Crow,  for 
appellants.    Luke  H.  Moss,  for  respondents. 

GANTT,  P.  J.  On  the  6th  of  February, 
1906,  John  A.  Lynch  et  al.  filed  with  the 
derk  of  the  county  court  of  Buchanan  coun- 
ty a  petition  to  establish  and  open  a  county 
road  in  said  county.  The  petitioners  allege 
that  they  were  citizens  of  said  county,  and 
at  least  12  of  them  were  duly  qualified  and 
competent  adult  petitioners,  residents  of  and 
owners  in  their  own  proper  rights  of  lands 
in  the  municipal  townships  through  which 
said  proirased  road  was  to  be  located,  three 
of  whom  resided  in  the  immediate  neighbor- 
hood of  said  proposed  road.  They  stated 
tliat  the  said  road  was  to  be  30  feet  in 
width  and  would  be  located  in  the  townships 
of  Agency  and  Washington  Ln  said  county, 
and  was  of  great  public  utility,  and  was  not 
a  change  of  a  previous  location,  and  that 
the  beginning,  courses,  and  termination  there- 
of, with  not  less  than  two  points  named  on 
the  direction  of  said  public  road,  are  as  fol- 


lows: "Beginning  at  the  cinarter  section 
comer  between  sections  7  and  8,  in  township 
56,  of  range  34,  in  center  of  public  road,  and 
run  north  with  bectlon  line  106  two-thirds 
rods,  to  a  point,  and  thence  west,  80  rods, 
and  thence  north,  53%  rods,  to  north  line  of 
section  7,  and  thence  north  to  a  point  due 
of  the  center  of  section  6,  and  thence  west 
to  the  center  of  section  6,  and  thence  north 
to  the  north  line  of  section  6  in  same  town- 
ship and  range,  and  thence  west,  4  chains 
and  64  links,  to  quarter  section  comer  south 
line  of  section  31,  in  township  57,  of  range 
34,  and  thence  due  north  with  section  line 
to  Garretsburg  road,  in  section  31  aforesaid." 
The  petition  further  avers  that  this  road 
whenever  practicable  would  run  along  gov- 
ernment surveys,  and  that  this  petition  was 
accompanied  by  the  names  of  all  the  resi- 
dents and  other  persons  owning  lands  through 
which  said  proposed  road  would  run,  and 
also  names  of  all  who  were  willing  to  give 
the  right  of  way  for  said  public  road.  And 
they  prayed  for  the  establishment  of  said 
proposed  public  road  and  for  all  proper  re- 
lief. At  the  time  of  the  filing  of  said  petition 
said  Jolm  A.  Lynch  et  al.  whose  names  were 
subscribed  thereto  filed  with  the  clerk  of  the 
county  court  a  notice  of  said  Intended  appli- 
cation for  the  location  of  said  road,  whereby 
notice  was  given  tliat  on  February  6,  1905, 
at  the  regular  Febroary  term,  they  would 
present  said  petition  for  said  public  road  to 
the  county  court  of  said  county.  This  peti- 
tion was  filed  and  proof  of  legal  notice  was 
made  on  the  6th  of  February,  1905,  and  the 
court  set  the  cause  down  for  hearing  on  the 
27th  of  February,  1905.  On  the  20th  of 
February  a  remonstrance  was  filed  by  the 
plaintiffs  and  others  by  the  circuit  clerk  of 
the  county  of  Buchanan  against  said  road. 
The  hearing  was  had  on  said  petition  and 
remonstrance  on  the  28th  of  April,  1905,  and 
on  which  said  last-named  date  the  county 
court  found  that  the  said  proposed  road  was 
of  great  public  necessity,  was  practicable, 
and  that  the  facts  Justified  the  location  of 
the  road  at  the  expense  of  the  county,  and 
ordered  the  road  commissioner  to  view,  sur- 
vey, and  mark  out  said  proposed  road  and 
report  bis  proceedings  in  the  premises  at  the 
next  term  of  the  said  court  to  be  begun  in 
May,  1905.  In  obedlence'to  the  order  of  the 
court,  the  county  surveyor  on  the  1st  of  May, 
1905,  made  his  report  in  which  he  stated  the 
names  of  the  landowners  who  gave  the  right 
of  way,  and  of  those  who  claimed  damages, 
and  named  as  among  those  who  declined  to 
state  what  damages  they  claimed  Jobn  Halt- 
er, Mrs.  J.  6.  Adams,  and  the  heirs  of  the 
Stock  estate.  He  also  filed  his  estimate  of 
the  cost  of  building  the  bridges  and  cul- 
verts and  grading  said  road,  and  filed  with 
bis  reiwrt  a  plat  which  showed  the  owners 
of  the  land  and  the  numbers  thereof.  There- 
upon the  court  appointed  J.  L.  Leonard,  W. 
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, J.  Wilson,  and-  David  Turner,  commissioners, 
to  assess  damages  on  said  road,  and  to  report 
their  findings  to  the  August  term  of  said 
court  The  report  of  these  commissioners 
was  afterwards  filed,  In  which  It  appeared 
that  John  Halter,  the  plaintiff  herein,  was 
allowed  damages  to  the  amount  of  $30  by 
the  running  of  the  said  road  on  the  south 
side  of  the  southwest  quarter  of  the  north- 
east quarter  of  section  6,  township  56,  range 
34.  The  record  then  shows  that  the  re- 
port of  the  commissioners  was  approved  by 
the  court,  and  exceptions  were  filed  by  the 
plaintiffs  Halter  et  al.,  a  Jury  waived,  and  the 
plaintiffs'  exceptions  overruled;  and  thereup- 
on^the  plaintiff  on  behalf  of  himself  and  oth- 
ers was  granted  an  appeal  to  the  circuit 
court  of  Buchanan  coimty.  Pending  the  said 
appeal  In  the  circuit  court  the  plaintiffs  com- 
menced this  suit  In  the  circuit  court  of  Bu- 
chanan county  to  obtain  an  Injunction  against 
the  Judges  of  the  county  court  and  the  coun- 
ty surveyor  and  Peter  Olson,  the  road  com- 
missioner, to  enjoin  and  restrain  them  from 
talcing  or  attempting  to  take  any  part  of  the 
plaintiffs'  lands  for  the  purposes  of  said  pro- 
posed roads  as  described  In  said  petition  In 
the  county  court.  On  January  20,  1906,  the 
defendants  filed  their  answers,  In  which  they 
denied  each  and  every  allegation  complained 
of  in  the  plaintiffs'  petition,  and  prayed  that 
the  temporary  injunction  Issued  be  dissolved. 
Thereupon  the  cause  was  heard  In  the  cir- 
cuit court,  and  on  March  10,  1006,  the  court 
found  for  the  defendants,  and  ordered  that 
the  restraining  order  theretofore  made  in 
the  cause  should  remain  In  force  pending  the 
appeal  to  this  court;  plaintiffs  having  taken 
the  proper  steps  for  prosecuting  this  appeal 
to  this  court. 

1.  The  plaintiffs  rely  upon  practically  two 
grounds  only  for  the  reversal  of  the  Judg- 
ment of  the  circuit  court  dissolving  the  tem- 
porary injunction  and  dismissing  the  bill. 
The  first  Insistence  is  that  the  county  court 
acquired  no  jurisdiction  of  the  proceedings 
to  establish  the  public  road  in  question  for 
the  reason,  as  alleged,  that  the  petition  did 
not  contain  the  names  of  all  the  persons  own- 
ing land  which  would  be  taken  for  the  said 
public  road.  By  reference  to  section  9414, 
Rev.  St.  1899  (Ann.  St.  1906,  p.  4327).  it  will 
be  noted  that  there  is  a  proviso  therein  in 
these  words:  "Said  petition  shall  be  accom- 
panied by  the  names  of  all  resident  persons 
owning  land  through  which  said  proposed 
road  or  change  of  road  shall  run,  with  the 
amount  of  damages  claimed  by  them  so  far 
as  can  be  ascertained  and  also  the  names 
of  those  who  are  willing  to  give  the  right  of 
way  of  said  proposed  road  or  change  of 
road."  In  the  petition  filed  In  this  case  for 
the  opening  of  this  road  it  W9.s  alleged: 
"This  petition  is  accompanied  by  the  names 
of  all  residents  and  other  persons  owning 
lan#  through  which  said  proposed  road  shall 
run  with  the  amounts  of  damages  claimed 


by  each  of  them  so  far  as  can  be  ascertained, 
and  also  by  the  names  of  all  those  who  are 
willing  to  give  the  right  of  way  for  said  pro- 
posed public  road."  And  the  county  court, 
upon  the  final  hearing  of  this  petition  and 
application,  found  as  a  matter  of  fact  that 
said  i>etltion  was  accompanied  by  the  names 
of  aU  the  resident  persons  owning  land 
through  which  said  proposed  road  would 
run.  There  Is  no  warrant  in  the  statute  for 
the  contention  that  the  petition  itself  should 
contain  these  names.  Full  and  complete  Ju- 
risdiction was  conferred  uiM>n  the  county 
court  to  pass  upon  the  suffldency  of  this 
petition,  and  to  find  as  a  matter  of  fact  that 
it  was  accompanied  by  the  list  of  landown- 
ers, as  provided  by  the  statutes.  As  said  in 
Bauble  V.  Ossman,  142  Mo.,  loa  cit  505,  44 
S.  W.  839:  "The  county  court  having  the 
exclusive  Jurisdiction  for  the  laying  out  and 
opening  public  roads,  and  having  acquired 
Jurisdiction  in  this  particular  case  'by  the 
notice  and  petition,  its  findings  and  Judgment 
are  not  open  to  collateral  attack,  and  its 
Judgment  is  entitled,  to  every  presumption 
in  its  favor.  Lingo  v.  Burford,  112  Mo.  149, 
20  8.  W.  459;  Snoddy  v.  Pettis  County,  45 
Mo.  361;  Rose's  Guardian  v.  Kansas  City, 
128  Mo.  135,  30  S.  W.  518." 

2.  The  contention  that  the  proceeding  was 
void  and  open  to  this  collateral  attack  be- 
cause the  report  of  the  county  surveyor  was 
made  by  his  deputy  in  the  name  of  his  prin- 
cipal, and  not  by  the  principal  himself,  is 
equally  untenable.  By  section  10194,  Rev. 
St.  1899  (Ann.  St  1906,  p.  4629),  It  is  provid- 
ed that  "deputies  may  be  appointed  by  any 
surveyor,  who  before  they  proceed  to  dis- 
charge their  duties  shall  take  an  oath  well, 
truly,  and  faithfully  to  discharge  the  duties 
of  deputy  surveyor."  It  Is  a  well-settled 
rule  of  law  that  all  ofiBdal  acts  done  by  a 
deputy  should  be  done  In  the  name  of  the 
principal.  "A  deputy  is  one  who  by  ap- 
pointment exercises  an  office  in  another's 
right  having  no  interest  therein  but  doing 
all  things  in  his  principal's  name  and  for 
whose  misconduct  the  principal  is  answer- 
able." 5  Am.  &  Eng.  Ency.  of  Law,  623; 
Carter  v.  Hornback,  139  Mo.  238,  40  S.  W. 
893.  In  regard  to  the  assignment  found  in 
the  brief  for  the  first  time  that  the  allow- 
ance for  attorney's  fees  to  the  respondents 
was  unauthorized,  it  is  snfllcient  to  say  that 
no  such  ground  was  assigned  in  the  motion 
for  new  trial  or  in  the  regular  assignments 
of  error.  Nor  do  we  see  any  objection  any 
way  to  the  allowance  of  this  fee  because  it 
was  only  allowed  after  a  final  Judgment  had 
been  rendered  after  a  full  hearing  of  the 
cause,  and  after  all  the  damages,  including 
the  attorney's  fees,  had  accrued  up  to  that 
time. 

It  follows  that  the  Judgment  of  the  clrcait 
court  dissolving  the  injunction  is  sustained 
and  affirmed,  and  that  the  final  order  con- 
tinuing said  injunction  in  force  until  the 
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disposition  of  this  appeal  Shonld  be,  and  Is, 
set  aside,  and  the  judgment  In  all  other  re- 
spects affirmed. 

BUBGESS  and  FOX,  JJ.,  concur. 


ANCEUi  et  al.  y.  SOUTHERN  ILLINOIS  & 
M.  BRIDGE  CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  29,  1909.     Rehearinr  Denied  July  13, 
1909.    Motion  to  Transfer  to  Banc  De- 
nied Not.  23,  1909.) 

1.  OUABDIAN    AND    WABD    ({    79*)— PBOPKBTT 

OF  Wabd— Sale  of  "Real  Estatb." 

The  homestead  right  of  minors  in  land  of 
their  deceased  father  is  "real  estate"  within 
Ber.  St.  1899,  i  3504  (Ann.  St.  1906,  is  2000). 
permitting  the  probate  court  to  order  the  sale  of 
a  minor's  real  estate  when  the  personal  estate  is 
insufficient  for  bis  maintenance,  etc.,  and  section 
3510  (Ann.  St.  1906,  p.  2002),  permitting  the 
court  to  order  a  sale  of  a  ward's  real  estate 
when  it  would  be  for  his  benefit ;  the  homestead 
being  an  estate  in  land. 

W'Gd.  Note.— For  other  cases,  see  Guardian  and 
ard,  Gent  Dig.  t  331 ;   Dec.  Dig.  {  79.* 
For  other  definitions,  see  Words  and  Phrases, 
▼ol.  7,  pp.  5939-5951 ;   vol.  8,  pp.  7778-7779.] 

2.  ElQNXNT  DOItAIN  (|  49*)— PBOFEBTT  TAK- 
ER—HOIIBSTEAD  RiOHT  OF  MiNOBS. 

The  homestead  right  of  a  minor  In  land 
can  l>e  taken  by  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  gg  98.  101 ;  Dec.  Dig.  §  49.»] 

3.  GUABDIAN    AND    WABO    (f    87*)   —   SAI.K    OF 

Wabd's  Lard— Notice  of  Salk— Necessity. 
No  notice  of  the  guardian's  application  to 
aell  a  minor's  real  estate  for  his  maintenance 
and  education  need  be  given  to  the  minor  under 
Rev.  St  1899,  §  3505  (Ann.  St.  1906,  p.  2000), 
providing  that  sales  of  a  minor's  real  estate 
shall  be  made  by  the  same  proceedings  as  in 
cases  of  the  sale  of  a  decedent's  realtj;  for  debts, 
except  that  there  shall  be  no  publication  to  par- 
ties in  interest  before  making  the  order  of  sale. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  f  345;  Dec  Dig.  {  87.*] 

4.  GUABDIAN   AND    WaBD    ({   84*)— OuABDIAN 

Ad  Litem— Saub  of  Wabd's  Lard  — Pbe- 

bumptions. 

There  is  no  presumption  of  law  that  a 
guardian  is  so  interested  personally  in  a  pro- 
ceeding to  sell  the  ward's  real  estate  that  a 
guardian  ad  litem  should  be  appointed  to  repre- 
sent the  minor;  every  presumption  being  In- 
■  dniged  that  the  guardian  will  protect  the  ward's 
interest  until   the  contrary  is  shown. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 

•Ward,  Cent  Dig.  |  339;    Dec.  Dig.  |  84.*] 

5.  OUABDIAN     AND     WABD     (|     88*)— SALE     OF 

Wabd's  Land— Time  of  Sale. 

That  the  order  of  sale  of  a  minor's  land  was 
made  the  same  day  the  petition  therefor  was 
filed  by  the  guardian,  and  not  at  the  next  term 
of  court,  was  at  most  an  irregularity,  which  did 
not  go  to  the  jurisdiction  of  the  probate  court 
to  order  the  sale  and  did  not  invalidate  it ;  Rev. 
St  1899,  {  148  (Ann.  St  1906,  p.  386),  pro- 
Tiding  that,  when  the  petition  for  the  sale  of  a 
decedent's  land  for  debts  is  filed,  the  court  shall 
order  a  sale  unless  it  be  shown  on  the  first  day 
of  the  next  term  of  court  that  the  sale  is  not 
necessary,  applying  to  administrator's  sales,  and 
not  to  a  guardian's  sale,  notwithstanding  sec- 
tion 8605  (Ann.  St  1906,  p.  2000),  providing 
that  the  sale  of  a  minor's  real  estate  shall  be 
made  b/  the  same  proceedings  as  in  cases  of  the 
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sale  of  a  decedent's  realty  for  debts,  except  that 
there  shall  be  no  publication  to  parties  in  in- 
terest bfltote  making  the  order,  that  section  not 
requiring  notice  to  the  ward  of  the  obligation  to 

[Efd.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {  340;    Dec  Dig.  {  88.*] 

6.  Guabdiar  and  Wabd  (|  105*)— Sale  of 
Wabd's  Land  —  Questions  Reviewable  — 
Setting  Abide  Sale. 

Since  the  probate  court  had  jurisdiction  of 
the  sale  of  a  ward's  real  estate  for  his  mainte- 
nance, etc,  the  question  of  the  sufficiency  of  the 
guardian's  petition  for  the  sale  was  for  it  to 
determine,  and  its  action  in  approving  the  peti- 
tion cannot  be  reviewed  in  absence  of  fraud, 
so  that  the  question  of  the  invalidity  of  a  sale 
because  the  guardian's  petition  was  not  sworn 
to  will  not  M  reviewed. 

Ed.  Note. — For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  i  383;  Dec  Dig.  i  105.*] 

7.  Guabdiar  and  Ward  (g  105*)— Sale  of 
Wabd's  Land  —  Pboceedinqs  to  Vacate 
Sale— Grounds— Pboof  of  Appraisement. 

A  sale  of  a  ward's  land  will  not  be  de- 
clared invalid  because  the  appraisers,  who  the 
guardian's  certificate  of  appraisement  showed 
had  appraised  the  land,  could  not  remember 
years  afterward,  upon  testifying  in  proceedings 
to  set  aside  the  sale,  of  having  appraised  the 
land. 

EM.  Note.— For  other  cases,  see  Guardian  and 
aid,  Cent  Dig.  {  388;    Dec  Dig.  {  105.*] 

8.  Appeal  and  Ebrob  (g  1012*)— Fin  din  as— 
CoNCLUBioNB— Equity  Cases. 

While  the  Supreme  Court  can  weigh  the 
evidence  in  equity  cases,  where  the  evidence  is 
mostly  oral,  ft  will  defer  largely  to  the  judg- 
ment of  the  trial  court  upon  questions  of  the 
weight  and  credibility  of  the  testimony;  it  hav- 
ing a  better  opportunity  to  determine  those  ques- 
tions, and  its  findings  will  not  be  disturbed  in 
absence  of  a  showing  of  abuse  of  discretion, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3990-3992;  Dec  Dig.  g 
1012.*] 

9.  CoBPOBATioRS  (g  388*)— Ultba  Vibes  Acts 

— PUBCHASE  OF  LAND — ESTOPPEL  TO  ASSERT. 

If  a  sale  of  minors'  land  to  a  corporation 
upon  petition  bjr  the  guardian  was  otherwise 
valid,  and  the  minors  have  received  the  consid- 
eration of  the  sale,  they  cannot  assert  want  of 
power  in  the  corporation  to  take  and  hold  the 
land  as  a  ground  for  vacating  the  sale. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  g  1566;   Dec  Dig.  g  388.*] 

Appeal  from  Circuit  Court,  Scott  County: 
Henry  C.  Riley,  Judge. 

Action  by  Alonzo  W.  Ancell  and  others 
against  the  Southern  Illinois  &  Missouri 
Bridge  Company  and  others.  From  a  judg- 
ment dismissing  the  petition,  plaintiffs  ap- 
peal.    Affirmed. 

R.  G.  Ranney  and  Jno.  A.  Hope,  for  ap- 
pellants.   W.  H.  Miller,  for  respondents. 

GANTT,  P.  J.  This  Is  a  suit  by  Alonzo 
W.,  Florence  A.,  and  Thornton  A.  Ancell, 
the  latter  a  minor  child  of  Thornton  Ancell, 
deceased,  by  his  guardian  and  curator, 
Thomas  M.  Williams,  to  set  ftside  a  certain 
deed  made  by  their  former  guardian,  Sam- 
uel Tanner,  to  9.1  acres  of  land  particularly 
described  as  follows:  "Beginning  at  a  point 
1,030  feet  west  of  the  northeast  corner  of 
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section  4  at  the  Interaectlon  of  the  south 
right  of  way  line  of  the  Oray's  Point  Ter- 
minal Railway  and  the  west  line  of  the  putn 
Uc  road  lying  in  the  N.  E.  %  of  section  4, 
township  29,  range  14  east,  and  extending 
in  southwesterly  along  said  right  of  way 
line,  1,280  feet,  more  or  less;  thence  south, 
310  feet;  thence  northeasterly  parallel  to 
Bald  right  of  way  line,  1,280  feet,  to  said 
public  road;  thence  north,  along  said  road, 
to  the  point  of  beginning,  containing  9.1 
acres,  more  or  less.  In  Scott  county,  to  the 
Southern  Illinois  &  Missouri  Bridge  Com- 
pany"— and  also  to  set  aside  all  the  proceed- 
ings In  the  probate  court  of  said  county  in 
relation  to  the  sale  of  said  real  estate  to  the 
said  bridge  company,  and  to  divest  the  said 
bridge  company  of  all  right  and  interest 
and  title  in  said  real  estate  and  vest  the 
same  in  plaintiffs. 

The  petition  states  the  minority  of  the 
plaintiff  Thornton  Ancell  and  the  appoint- 
ment of  Mr.  Williams  as  his  guardian  and 
curator  in  May,  1903,  by  the  probate  court 
of  Cape  Girardeau  county.  It  is  then  al- 
leged that  Thornton  A.  Ancell  left  surrlTlng 
him  at  his  death  his  widow,  -Margaret  J. 
Ancell,  and  the  three  minor  plaintiffs,  as  his 
only  heirs  at  law;  that  the  widow  elected 
in  the  manner  provided  by  law  to  be  endow- 
ed absolutely  of  a  share  of  the  real  estate 
In  lieu  of  her  dower  therein,  and  afterwards 
;conTeyed  her  one-fourth  share  of  the  real 
estate  above  described  to  the  said  bridge 
company.  It  is  then  alleged  that  the  plain- 
tiffs were  entitled  to  a  homestead  In  the 
40-acre  tract  of  which  said  9.1-acre  tract  is 
a  part  during  thein  minority,  and.  In  addi- 
tion thereto,  they  were  each  entitled  to  one 
undivided  one-fourth  thereof  in  fee  simple. 

It  is  then  alleged  that  on  the day  of 

November,  1897,  the  defendant  Samuel  Tan- 
ner at  the  request  and  instigation  of  the 
Gray's  Point  Terminal  Railway  Company, 
which  desired  to  obtain  a  right  of  way 
through  said  land  for  its  railroad.  Induced 
the  probate  court  of  Scott  county  to  appoint 
him,  the  said  Tanner,  guardian  and  curator 
of  the  estate  of  these  minors,  and  that  there- 
after said  Tanner,  by  means  of  fraudulent 
representations,  obtained  from  the  said  pro- 
bate court  a  fraudulent  and  pretended  order 
of  sale,  in  pursuance  of  which  he  pretend- 
ed to  sell  and  convey acres  of  said 

real  estate  to  said  Gray's  Point  Terminal 
Railroad  Company  for  its  said  right  of  way, 
and  thenceforth,  until  these  plaintiffs  se- 
lected Thomas  M.  Williams  as  their  guard- 
ian and  curator,  said  Tanner  was  constantly 
scheming  and  contriving  with  the  Southern 
Illinois  &  Missouri  Bridge  Company  and 
with  the  railroad  companies  that  own  and 
are  interested  in  said  bridge  company  to 
cheat  and  defraud  plaintiffs  out  of  their 
said  real  estate  and  vest  the  title  of  the 
same  for  a  nominal  consideration;  that.  In 
pursuance  of  said  fraudulent  scheme,  said 
Samuel  Tanner  on  May  26,  1902,  at  the  May 


term  .thereof,  filed  in  the  probate  court  of 
Scott  county  a  pretended  petition  for  an 
order  to  sell  9.1  acres  of  said  real  estate  as 
above  herein  described,  and  falsely  repre- 
sented to  said  court  that  there  was  no  per- 
sonal estate  belonging  to  plaintiffs;  that 
ine  rents  and  profits  of  said  lands  were  In- 
sufflcient  to  pay  the  charges  and  expenses 
uecessary  to  support  and  educate  them,  and 
that  it  would  be  to  the  interest  of  plaintiffs 
to  sell  said  real  estate  and  reinvest  the  pro- 
ceeds at  interest;  that  on  said  May  26,  1902, 
said  probate  court  made  and  entered  its  or- 
der directing  said  Samuel  Tanner  to  sell 
said  real  estate  at  private  sale  for  cash,  and 
thereafter  said  Samuel  Tanner,  in  pursu- 
ance of  said  pretended  petition  and  order  of 
sale,  sold  said  real  estate  to  the  defendant 
for  the  sum  of  $500.50,  and  reported  said 
sale  to  the  said  probate  court  on  the  25th 
day  of  August,  1902,  and  wrongfully  and 
fraudulently  Induced  said  court  to  approve 
said  sale,  in  pursuance  of  which  said  order 
and  approval  said  Samuel  Tanner,  acting 
as  guardian  and  curator  of  plaintiffs,  exe- 
cuted and  delivered  to  defendant  a  deed, 
whereby  he  undertook  to  convey  said  real 
estate  to  defendant,  which  deed  the  defend- 
ant bridge  company  caused  to  be  recorded 
on  September  20,  1902,  In  boolc  45,  pp.  336. 
337,  in  the  office  of  the  recorder  of  deeds  in 
Scott  county.  It  is  then  alleged  in  general 
terms  that  the  allegations  in  the  petition 
for  the  sale  of  said  lands  were  false  and 
fraudulent,  and  that  plaintiffs  were  not  in 
need  of  any  funds  for  support  and  mainte- 
nance or  education,  and  that  there  was  no 
occasion  for  selling  the  same  at  that  time; 
that  at  that  time  said  land  was  a  most  ad- 
vantageous and  profitable  Investment  oC 
plaintiffs'  estate,  and  the  said  9.1  acres  was 
then  and  still  is  of  the  value  of  $10,000.  Va- 
rious Irregularities  are  then  alleged  as  to 
the  proceedings  in  the  probate  court,  and  a 
general  allegation  that  the  court  had  no 
Jurisdiction  to  order  the  sale  of  real  estate, 
for  the  reason  that  the  same  was  the  home- 
stead of  the  widow  and  children  of  said 
Thornton  A.  Ancell,  deceased. 

It  is  also  charged  that  the  defendant  bridge  ' 
company  had  knowledge  of  all  the  irregu- 
larities and  illegalities  attending  the  sale  of 
said  land  and  the  false  representations  made 
by  which  the  probate  court  was  Induced  to 
order  and  approve  said  sale.  It  is  then  al- 
leged that  the  defendant  bridge  company 
bad  no  authority  to  own,  condemn,  or  ac- 
quire property  in  Missouri  for  the  purpose 
of  its  terminal  yards;  that  its  claim  to  this 
property  is  violative  of  article  5  of  the  four- 
teenth amendment  of  the  Constitution  of 
the  United  States,  and  contrary  to  section 
21  and  section  30  of  the  Bill  of  Rights  of 
the  Constitution  of  the  state  of  Missouri 
(Ann.  St  1906,  pp.  148, 166).  There  is  then  an 
offer  to  return  the  money  received  from  the 
defendant  bridge  company,  and  an  allega- 
tion that  the  plaintiffs  refuse  to  accept  tbe 
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same  from  their  guardian.  To  ttiis  petition 
tlie  defendant  answered  by  general  denial 
only. 

The  cause  was  tried  at  the  October  term, 
1905,  of  the  circuit  court  of  Scott  county, 
Mo.,  and  resulted  in  a  Judgment  dismissing 
plalntlflFs'  petition.  After  an  unsuccessful 
motion  for  a  new  trial,  the  plaintiffs  have 
appealed  to  this  court  As  to  the  charge  of 
inadequacy  of  consideration  paid  for  this 
nine  acres  by  the  bridge  company,  the  cir- 
cuit court  found  as  a  matter  of  fact  "that 
the  price  paid  by  defendant  corporation  for 
said  land  was  a  reasonable  and  fair  one, 
considering  the  circumstances  then  existing, 
and  was  in  excess  of  the  sum  fixed  by  the 
appraisers,  who  were  duly  appointed  by  the 
probate  court  and  in  the  manner  provided 
by  law  made  their  report  to  said  court" 
The  court  also  found  that  the  defendant 
bridge  company  in  pursuance  of  sal^  pur- 
chase expended  large  sums  of  money  in  good 
faith  upon  said  property,  and  the  court  fur- 
ther found  that  there  was  no  fraud  or  con- 
spiracy entered  Into  by  any  of  said  parties 
or  between  any  parties  in  any  way  connect- 
ed with  the  sale  of  said  real  estate,  and  that 
the  defendant  bridge  company  was  the  own- 
er in  fee  of  the  said  9.1  acres  of  land.  For 
convenience,  the  various  assignments  of  er- 
ror for  which  the  plaintiffs  ask  a  reversal 
of  this  Judgment  will  be  considered  in  the 
order  of  the  brief  of  their  counsel. 

1.  The  first  proposition  advanced  by  the 
plaintiffs  is  that  the  sale  of  the  lands  In 
suit  was  void  because  the  plalntiirs  had  a 
homestead  therein.  This  assignment  is  double. 
In  the  first  place,  it  is  insisted  that  the 
land,  t>eing  the  homestead,  was  not  subject 
to  sale  under  the  provisions  of  sections  3504 
and  3510,  Rev.  St  1899  (Ann.  St  1906,  pp. 
2000,  2002),  because  under  this  section  the 
probate  court  was  only  authorized  to  order 
the  sale  of  "real  estate";  and,  secondly,  that 
if  a  homestead  should  be  construed  to  be  real 
estate  or  land  within  the  meaning  of  the  stat- 
ute, then  It  Is  Insisted  that  there  Is  no  pow- 
er in  the  probate  court  to  sell  the  real  estate 
of  Infants  for  reinvestment  when  the  same 
consists  of  a  homestead.  In  support  of  the 
first  contention,  to  wit,  that  a  homestead  is 
not  real  estate,  it  is  sufficient  to  say  that  it 
is  at  variance  with  the  statutes  and  the 
construction  thereof  by  this  court  on  nu- 
merous occasiona  In  West  v.  McMulIen,  112 
Mo.  405,  20  a  W.  628,  it  was  ruled  by  this 
court  that  upon  the  death  of  her  husband, 
the  homestead  vested  in  the  widow  for  her 
lifetime  with  the  right  of  the  minor  chil- 
dren to  occupy  and  enjoy  the  same  with 
her  until  their  majority.  In  that  case  it 
was  said:  "We  think  the  statute  vespted  in 
the  widow  and  minor  children,  if  any,  an 
estate  for  her  life,  and  during  their  minority, 
and  not  a  mere  right  of  occupancy.  Deci- 
sions ui)on  statutes  essentially  different  from 
ours  throw  no  light  upon  the  question.  But 
001  own  decisions  and  those  of  the  Vermont 


courts  and  of  New  Hampshire  under  the  act 
of  1868  determine  that  the  homestead  is  a 
life  estate.  The  widow  may  use  or  rent  it 
out  as  she  sees  fit  during  her  life."  In  Huf- 
Schmidt  V.  Gross,  112  Mo.,  loc.  dt  057,  20 
S.  W.  679,  the  decision  in  West  t.  McMullen 
was  expressly  approved,  and  Kaes  v.  Gross, 
92  Ma  647,  3  8.  W.  840,  1  Am.  St  Rep.  767, 
was  disapproved  and  overruled.  In  sup- 
port of  their  position,  the  learned  counsel 
cite  us  to  Snodgrass  v.  Copple  et  al.,  203 
Mo.  480,  101  S.  W.  1090,  as  holding  that  a 
homestead  was  not  real  estate,  but  this  is 
a  total  misconception  of  the  meaning  of  that 
case.  Speaking  for  this  court  Valllant,  C.  J., 
In  that  case  said:  "On  the  trial  of  the  issues 
involved  in  this  motion,  the  court  will  begin 
with  the  necessary  concession  on  the  part 
of  both  parties  that  the  title  to  the  property 
is  well  vested  in  the  defendant  But  the 
defendant  says,  if  the  plaintiff  is  to  liave 
his  way,  my  title  will  be  divested.  That 
brings  us  to  the  very  point  of  the  controver- 
sy. Defendant's  title  wiU  not  be  divested  by 
the  Judgment  in  this  case,  but  the  Judg- 
ment will  leave  the  defendant's  property  ex- 
posed to  the  sheriffs  levy  and  the  result  of 
that  levy  with  the  sequence  may  be  to  divest 
the  defendant  of  his  title.  But  that  is  the 
indirect  not  the  direct  effect  of  the  Judg- 
ment" There  is  nothing  either  in  the  ma- 
jority or  dissenting  opinion  that  holds,  or 
was  intended  to  bold,  that  a  homestead  un- 
der our  laws  was  not  an  estate  In  land. 

This  brings  us  to  the  second  proposition 
Involved  in  this  first  assignment  to  wit,  that 
tbe  probate  court  Is  without  Jurisdiction  to 
order  the  sale  of  lands  belonging  to  minors 
for  the  purpose  of  raising  funds  for  their 
education  and  for  reinvestment  In  the  dis- 
cussion of  this  branch  of  the  case,  learned 
counsel  say  that  this  Is  at  least  a  doubtful 
question,  and  that  this  court  has  never  pass- 
ed on  It  directly.  The  argument  In  brief  is 
that  while  the  statute  (sections  3o04,  3510, 
Rev.  St  1899  [Ann.  St  1906,  pp.  2000,  2002]) 
provides  for  the  sale  of  the  real  estate  of  mi- 
nors by  their  guardian  for  support  and  main- 
tenance and  education  and  in  the  proper  cases 
for  reinvestments,  the  homestead  statute 
deals  with  the  particular  subject,  the  home- 
stead rights  of  the  widow  and  children  in 
the  land,  and  that  applying  a  familiar  rule 
of  construction,  the  special  statute  should 
prevail  over  the  general  one,  and  that  to  hold 
that  a  homestead  could  not  be  sold  at  all 
for  the  education,  maintenance,  and  support 
of  a  minor  or  minors  would  best  subserve  the 
purpose  of  homestead  legislation.  On  tbe 
other  hand,  it  Is  to  be  observed  that  sec- 
tions 3504  and  3510  provide  that  the  pro- 
bate court  for  the  proper  education,  support 
and  maintenance  of  minors  according  to 
their  means  and  for  such  purposes  may  from 
time  to  time,  when  tbe  money  income  and 
personal  estate  of  such  minor  shall  be  in- 
sufficient or  incapable  of  such  object  or  pur- 
poses, order  the  lease  or  the  sale  of  the  real 
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estate  of  sucb  minor.  There  is  an  entire 
absence  of  any  exemption  of  homestead  es- 
tates from  the  scope  of  these  sections.  Like 
the  learned  counsel,  we  have  not  been  able 
to  find  any  case  in  which  the  present  conten- 
tion has  been  made  and  passed  upon  by  this 
court  The  nearest  approach  to  It  to  which 
we  have  been  cited  is  the  case  of  the  matter 
of  the  final  settlement  of  the  Estate  of  Chris- 
tina Besche,  73  Mo.  App.  612.  In  that  case 
the  Court  of  Appeals  says:  "At  the  next 
term  of  the  probate  court  after  the  sale,  to 
wit,  November,  1895,  the  administrator  re- 
ported the  sale  as  above  shown.  The  report 
was  continued  until  the  next  term.  After 
the  report  was  filed,  an  examination  of  the 
title  revealed  the  fact  that  the  deceased  ob- 
tained title  to  the  land  through  the  will  of 
her  deceased  husband,  and  that  two  of  their 
children,  who  were  minors,  had  a  homestead 
right  in  the  land.  Thereupon  the  administra- 
tor, the  guardian  of  the  minors,  and  Mrs. 
LavUle  agreed  upon  the  following  settlement 
of  the  business:  It  was  agreed  that  the  val- 
ue of  the  homestead  right  was  $502.42;  that 
Mrs.  LaviUe  should  pay  this  sum  to  the 
guardian  of  her  wards,  and  in  full  satisfac- 
tion of  their  Interest  in  the  land;  and  that 
the  administrator  should  receive  and  accept 
from  Mrs.  LaviUe  $2,522.58  as  the  amount 
due  the  estate  on  account  of  the  purchase. 
This  agreement  was  communicated  to  the 
probate  court,  and  received  Its  approvaL  It 
appears  that,  in  order  to  consummate  this 
arrangement,  the  probate  court  made  an  or- 
der authorizing  the  guardian  of  the  minors 
to  sell  their  interest  in  the  land  for  the  sum 
named.  This  settlement  and  adjustment  was 
finally  approved  by  the  probate  court"  This 
action  of  the  probate  court  met  the  approval 
of  the  St  Louis  Court  of  Appeals  without  any 
suggestion  that  the  probate  court  had  no 
power  to  authorize  the  sale  of  the  home- 
stead estate  of  the  minors.  The  reasons  un- 
derlying the  laws  which  permit  the  sale  of 
the  lands  of  minor  children  for  reinvestment 
and  for  their  support  and  education  are  very 
dUferent  from  those  which  exempt  such 
lands  from  sale  for  the  payment  of  the  debts 
of  their  ancestors.  The  homestead  statute  is 
a  humane  and  salutary  one,  and  has  been 
liberally  construed  in  behalf  of  those  for 
whom  homesteads  were  exempted  from  sale 
for  debt  The  probate  courts  of  this  state 
are  the  guardians  and  curators  of  minor  chil- 
dren. The  Legislature  evidently  had  In  mind 
that  it  must  often  happen  that  minor  chil- 
dren should  own  a  piece  of  real  estate  which 
was  not  a  revenue  producer,  but  on  the 
contrary,  oftentimes  an  expense,  and  yet 
circumstances  might  arise  that  It  could  be 
R)ld  for  a  good  price  and  the  proceeds  invest- 
ed In  property  producing  good  rentals.  On 
the  other  hand,  It  must  have  occurred  to 
the  Legislature  that  a  child  might  often  be 
left  with  a  piece^  of  property  which  would 
not  furnish  revenue  enough  to  educate  and 
maintain  It,  and  thus  the  child  be  compelled 


to  grow  up  In  Ignorance  for  the  want  of 
power  In  a  probate  court  to  sell  or  lease  the 
said  land  for  Its  education,  and  therefore 
these  provisions  were  made  for  the  sale  and 
leasing  of  their  real  estate  in  such  circum- 
stances. The  Legislature  not  having  made 
any  exception  to  this  pow»  of  the  courts  to 
sell  the  real  estate  of  minors,  the  courts  can- 
not Import  and  read  such  an  exemption  into 
the  statute.  And  we  are  of  the  opinion  that 
this  point  is  not  tenable.  There  can  be  no 
doubt  that  this  property  could  be  taken  by  a 
resort  to  eminent  domain.  In  case  of  condem- 
nation, the  Infant  owner  of  a  homestead  would 
have  the  protection  of  the  Judgment  of  three 
disinterested  commissioners  or  of  a  Jury, 
whereas,  in  the  case  of  a  proceeding  like  this 
through  the  probate  court  the  Infant  would 
have  the  benefit  of  three  disinterested  apprais- 
ers with  the  Judgment  of  a  probate  Judge  back 
of  them  to  approve  or  disapprove  their  esti- 
mate of  the  value,  and  thus  the  rights  of  the 
infant  would  be  as  safely  guarded  by  a  pro- 
ceeding in  probate  court  as  in  a  proceeding  by 
eminent  domain.  But  in  the  absence  of  any 
exception  or  exemption  by  the  Legislature 
over  the  general  and  unrestrained  power  con- 
ferred upon  the  probate  court  we  think  the 
courts  have  no  right  to  Import  such  an  ex- 
ception into  the  statute,  and  in  our  opinion 
the  failure  to  place  such  an  exception  in  the 
statute  is  in  consonance  with  the  failure  of 
the  Legislature  to  make  such  an  exception. 

2.  But  plaintiffs  insist  that  even  if  the 
probate  court  had  Jurisdiction  to  order  the 
sale  of  these  nine  acres,  still  the  guardian's 
sale  and  deed  should  be  set  aside  on  account 
of  numerous  other  irregularities.  First,  no 
notice  of  the  guardian's  application  to  the 
probate  court  to  sell  -the  land  was  given  to 
or  served  on  the  plaintiffs  or  either  of  them, 
although  they  resided  in  Scott  county  with 
their  mother  at  the  time.  Counsel  seeks  un- 
der this  head  to  draw  a  distinction  between 
the  statute  In  force  in  1855  and  our  statute 
of  1899  in  regard  to  the  proceedings  for  the 
sale  of  real  estate  of  minors  (section  3505. 
Rev.  St  1899  [Ann.  St  1906,  p.  2000]).  This 
court  in  Pattee  v.  Thomas,  58  JIo.,  loa  clt. 
172,  we  think  disposed  of  this  objection. 
Judge  Napton,  speaking  for  this  court  said : 
"The  objection  that  no  notice  of  the  intend- 
ed application  was  given  as  required  by  the 
administration  law  is  untenable.  We  pre- 
sume that  the  act  of  1851,  in  fact  Intended  to 
make  the  administration  law  no  further  ap- 
plicable to  guardians  than  would  I>e  consist- 
ent with  the  different  positions  occupied  by 
administrators  and  guardians.  To  whom 
and  for  what  purpose  could  a  notice  be  re- 
quired in  the  case  of  guardians?  It  would 
concern  nobody  but  the  minors,  and  they  are 
in  court  already  through  their  guardian,  the 
only  channel  through  which  they  can  com- 
munlcate  with  the  court.  The  case  of  Over- 
ton V.  Johnson  et  al.,  17  Mo.  446,  answers 
the  objection  of  the  neglect  of  the  guardian 
to  file  an  inventory  which  is  required  in  ap- 
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plications  by  administrators  to  sell  real  es- 
tate on  account  of  deficiency  of  personal'  es- 
tate. Judge  Gamble  in  that  case  observes: 
•It  is  true  that  the  statute  directs  that  when 
such  petition  and  such  lists  and  inventories 
sliall  be  filed  the  court  shall  order  that  all 
persons  interested  in  the  estate  should  be 
notified,'  etc.  But  'the  provision  is  only  de- 
signed to  carry  out  the  direction  of  the  pre- 
vious section,  and  does  not  affect  the  ques- 
tion of  Jurisdiction.  The  Jurisdiction  is  ac- 
quired by  filing  a  petition  praying  the  court 
to  do  an  act  or  make  an  order,  which,  under 
the  statute,  the  court  is  competent  to  do. 
Whether  the  petition  be  in  proper  form  or 
set  forth  sufficient  facts,  or  Is  accompanied 
with  the  proper  evidence,  the  court  will  de- 
cide in  the  exercise  of  Its  Jnrisdiction."  Un- 
der the  statute  of  1861  under  which  the  Pat- 
tee  Case  was  decided,  there  was  no  excep- 
tion, but  the  sale  was  required  to  be  in  con- 
formity to  the  rules  and  regulations  govern- 
ing sales  of  real  estate  of  deceased  persons, 
whereas,  section  3505,  Uev.  St  1899  (Ann. 
St  1906,  p.  2000),  after  making  this  same 
general  provision,  provides:  "Except  that 
there  shall  be  no  publication  to  parties  in 
Interest  before  making  the  order."  So  that 
while  the  statute  now  expressly  dispenses 
with  publication  to  parties  in  interest  it 
had  already  been  decided  under  the  act  of 
1851  which  contained  no  such  exception,  that 
no  notice  was  necessary  to  the  minors  of  the 
application  by  their  guardian.  The  decision 
of  this  court  in  that  case  has  never  been  to 
our  knowledge,  criticised,  or  questioned. 
There  is  no  presumption  of  law  in  this  state 
that  a  guardian  and  curator  is  so  Interested 
personally  that  in  a  proceeding  by  a  guard- 
Ian  to  sell  real  estate  a  guardian  ad  litem 
should  be  appointed  to  represent  the  minor. 
On  the  contrary,  every  presumption  is  in- 
dulged by  the  law  that  the  guardian  and 
curator  will  faithfully  guard  the  Interest  of 
their  wards  until  the  contrary  is  made  to 
appear. 

S,  Another  defect  In  the  proceedings  urged 
by  the  plaintiffs  is  that  because  the  petition 
was  filed  and  the  order  of  sale  was  made 
on  the  same  day,  therefore  the  sale  was 
Toid;  or,  If  not  void,  at  least  cogent  evi- 
dence of  fraud.  It  appears  from  the  record 
that  the  petition  for  the  sale  of  the  nine 
acres  was  filed  by  the  guardian,  Tanner,  on 
May  26,  1002,  and  that  the  order  of  sale  was 
made  on  the  same  day  and  the  appraisers 
appointed  at  that  time.  The  report  of  the 
sale  was  made  at  the  next  August  term,  and 
the  deed  ordered  to  be  executed.  This  report 
of  sale  was  accompanied  by  the  certificate 
of  the  appraisers.  The  purchase  of  the 
mother's  interest  was  consummated  on  the 
29th  of  July,  1902.  In  support  of  the  propo- 
sition that  the  fact  that  the  court  ordered 
the  sale  on  the  same  day  the  petition  was 
filed  rendered  it  void,  we  are  referred  by 
learned  counsel  to  Hutchinson  v.  Shelley,  133 
Mo.  412,  34  S.  W.  838,  and  to  sections  148, 


3505,  nev.  St  1899  (Ann.  St  1906,  pp.  386, 
2000).  But  it  is  obvious,  as  said  by  Judge 
Napton  in  Pattee  v.  Thomas,  that  these  pro- 
visions of  the  administration  law  were  in- 
tended to  apply  to  administrators,  and  not 
to  the  case  of  a  guardian  applying  for  a 
sale  of  his  ward's  land.  This  whole  subject 
has  been  so  often  examined,  reviewed,  and 
discussed  that  we  can  do  no  better  than 
adopt  the  language  of  this  court  in  Henry  v. 
McKerlie,  78  Mo.,  loc.  cit  429:  "When  the 
sale  had  been  prematurely  approved  in  the 
probate  court  it  was  by  the  earlier  decisions 
regarded  as  no  approval  at  all.  The  sale 
was  regarded  as  absolutely  void  and  passing 
no  title  either  legal  or  equitable.  Wohllen 
y.  Speck,  18  Mo.  663,  and  a  number  of  cases. 
Whatever  equity  inured  to  the  purchaser 
depended  upon  such  facts  as  are  described 
by  us  in  the  second  conclusion  recited  by  us 
as  applying  to  void  sales.  But  by  the  most 
recent  decisions  of  the  Supreme  Court  this 
doctrine  which  first  arose  In  the  case  of 
Speck  V.  Wohllen,  22  Mo.  310,  and  which  for 
a  long  time  prevailed  In  this  state,  has  been 
overruled;  and  such  sales  are  now  held  to 
be  as  valid  as  if  the  approval  had  been  in 
the  circuit  court,  on  the  ground  that  the 
same  presumptions  of  validity  must  be  enter- 
tained In  respect  to  the  Judgments  and  or- 
ders of  the  probate  court  in  the  matters  of 
administration  of  estates  as  are  accorded 
to  the  Judgments  or  orders  of  the  circuit 
court — citing  Johnson  v.  Beazley,  65  Mo.  250, 
27  Am.  Rep.  276 ;  81ms  v.  Gray,  66  Mo.  614 ; 
Wllkerson  y.  Allen,  67  Mo.  602.  It  thus  ap- 
pears that  the  doctrine  of  Speck  v.  Wohllen 
is  a  thing  of  the  past,  and  has  given  place 
to  a  more  Just  and  rational  doctrine  which 
cannot  fail  to  have  a  good  effect  upon  this 
class  of  litigation.  While  the  doctrine  pre- 
vailed that  a  premature  approval  in  the  pro- 
bate court  was  not  an  approval  at  all,  the 
c-ourts,  In  their  efforts  to  escape  the  Injustice 
of  the  doctrine,  commenced  to  hold  that  the 
sale  might  be  approved  12  and  13  years  after 
it  had  taken  place,  so  as  to  pass  a  valid  title 
to  the  purchaser.  McVey  v.  McVey,  51  Mo. 
406.  The  approval  of  the  sale  by  the  court 
need  not  necessarily  appear  by  formal  entry 
of  an  order.  It  Is  sufficient  if  the  approval 
can  be  gathered  from  the  whole  record."  In- 
asmuch as  the  law  did  not  require  serrice 
of  a  notice  upon  these  minors  of  the  appli- 
cation for  the  sale  of  this  land,  we  hold  that 
a  failure  to  continue  tbe  case  from  the  May 
term  to  the  August  term  before  making  the 
order  of  sale  was,  at  the  most,  an  Irregu- 
larity which  did  not  go  to  the  Jurisdiction  of 
the  probate  court,  and  therefore  did  not 
render  the  sale  void. 

4.  It  Is  next  insisted  that  this  sale  should 
be  set  aside  because  the  guardian's  petition 
for  the  order  to  sell  was  not  sworn  to.  But 
the  probate  court  had  Jurisdiction  of  the 
subject-matter  of  this  application,  and  the 
question  of  the  sufficiency  or  Insufficiency 
was  one  addressed  to  that  court,  and  upon 
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which  It  waa  competent  to  iMtss,  and;  in 
the  absence  of  fraud,  Its  action  in  approving 
that  petition  Is  not  open  for  review  by  this 
court  or  by  the  circuit  court  It  is  next  in- 
sisted that  the  land  was  not  appraised.  As 
to  this  the  guardian  illed  his  report  of  sale 
and  certificate  of  appraisement  showing  that 
Vancient  Helserchler,  Oasper  Miller,  and 
Joseph  Miller  on  the  26th  day  of  May,  1902, 
apitraised  this  land  at  $40  per  acre,  and  on 
the  trial  of  this  case  these  appraisers  were 
sworn  as  witnesses,  and,  when  their  atten- 
tion was  called  to  their  appraisement,  their 
recollection  was  that  at  the  time  they  had 
appraised  a  27-acive  tract,  and  did  not  recol- 
lect that  they  had  appraised  the  9-acre  tract 
But  the  fact  that  they  had  forgotton  that 
they  appraised  this  9-acre  tract  did  not  in  the 
least  overthrow  their  appraisement  Upon 
being  re-ezamlned,  they  still  testified  that 
this  land  at  that  time  was  worth  $40  per 
acre  for  farming  purposes,  and  clearly  a  sale 
ought  not  to  be  overturned  because  an  ap- 
praiser years  afterwards  should  forget  that 
he  had  been  called  upon  to  state  the  value 
of  a  piece  of  land  in  his  Immediate  neigh- 
borhood. Any  one  might  forget  a  matter  in 
which  he  had  no  more  Interest  than  this  wit- 
ness had  in  the  appraisement  of  that  land. 
He  testified  that  he  was  selected  as  an  ap- 
praiser by  Mrs.  Ratterty,  the  mother  of  these 
children.  He  had  no  occasion  to  go  back 
to  look  at  the  land  after  having  been  ai>- 
pointed  as  an  appraiser,  for  the  reason  that 
he  bad  lived  within  a  mile  and  a  half  of  it 
all  of  his  life,  and  we  are  inclined  to  think 
that  there  is  little  merit  in  this  objection. 
The  evidence  shows  tliat  Mrs.  Rafferty  re- 
ceived $90  per  acre  for  her  one-fourth  inter- 
est in  this  land  and  her  right  to  possession 
during  her  lifetime,  and  that  the  children  re- 
ceived $500  for  their  three-fourths  interest  in 
the  nine  acres,  subject  to  their  mother's  life 
estate.  So  the  nine  acres  brought  the  family 
a  sum  largely  in  excess  of  the  value  which 
the  neighbors  who  lived  In  the  immediate 
vicinity,  and  who  were  themselves  land- 
owners, appraised  it  to  be  worth.  The  pro- 
bate court  approved  that  sale,  and,  upon  a 
rehearing  in  this  case,  the  circuit  court  ex- 
pressly apiN>oved  that  sale,  and  found  that 
the  land  brought  its  reasonable  and  fair  val- 
ue under  all  the  circumstances.  While  this 
court  has  often  ruled  that  it  would  not  abdi- 
cate its  right  in  a  cause  in  equity  to  weigh 
the  evidence  for  Itself,  yet  it  has  often  ruled 
that  in  a  case  like  this,  where  the  evidence 
was  largely  oral  and  the  circuit  Judge  had 
exceptional  opportunities  to  see  and  hear 
the  witnesses  and  to  hear  their  testimony, 
this  court  would  defer  largely  to  the  Judg- 
ment of  the  local  court  It  would  serve  no 
good  purpose  to  repeat  in  this  opinion  the 
testimony  of  the  various  witnesses  on  both 
sides,  and  it  must  suffice  to  say  that  in  our 
opinion  the  great  weight  of  the  fair  and  im- 
partial testimony  was  to  the  effect  that  this 
land  was  sold  by  the  guardian.  Tanner,  for 


a  fair  and  reasonable  price.  And  we  think 
that  the  learned  circuit  Judge,  who  beard 
this  case,  was  competent  to  make  all  due 
and  proper  allowances  for  the  expert  testi- 
mony as  applied'  to  the  actual  facts  of  the 
case.  And  we  find  nothing  in  the  Judgment 
which  calls  for  a  reversal  by  this  court  on 
tha  t  question.  And  the  same  observation  can 
be  made  in  regard  to  the  question  of  fraud. 
Circumstances  which  appear  to  learned  coun- 
sel for  the  plaintifTs  to  indicate  a  fraudu- 
lent purpose  on  the  part  of  the  guardian  of 
these  children  to  sell  this  land  for  less  than 
its  value  to  the  defendant  bridge  company 
have  been  marshaled  and  presented  with 
greet  ability,  but,  on  the  other  hand,  it  ap- 
pears in  evidence  that  this  bridge  company 
having  obtained  Its  charter  to  build  its  bridge 
over  the  Mississippi  river  and  having  receiv- 
ed the  permission  of  Congress  to  construct 
said  bridge,  at  once  took  steps  to  acquire 
land  for  its  approaches  on  the*  Missouri  side 
of  the  river,  and  for  this  purpose  it  bought 
lands  for  its  right  of  way  for  its  tracks  and 
yards  from  various  landowners  in  the  im- 
mediate vicinity  of  this  land,  and,  its  engi- 
neer having  Indicated  this  nine  acres  as  a 
part  of  the  land  which  it  should  acquire,  ne- 
gotiations were  had  with  Mrs.  Rafferty,  the 
mother  of  these  plaintiffs,  which  resulted  in 
her  agreeing  to  take  $90  per  acre  for  her  In- 
terest in  the  said  nine  acres,  and  then  the 
guardian  of  these  minors  made  his  applica- 
tion to  the  probate  court  in  the  usual  way 
for  permission  to  sell  the  Interest  of  the  mi- 
nors in  said  land  at  private  sale.  It  was  de- 
veloped upon  the  trial  that  this  imrticular 
nine  acres  was  not  absolutely  essential  to 
the  bridge  company,  but  that  the  tracks  and 
yards  could  have  been  very  easily  moved  to 
other  lands  without  taking  this  land,  but  the 
order  of  sale  was  made,  and  the  appraise- 
ment, and  the  company  purchased  the  shares 
of  these  minors  for  $500.  The  company  en- 
tered in  possession  of  the  property,  graded 
It,  and  put  it  in  condition  for  use  as  a  part 
of  its  yards.  Three  years  afterwards  and 
two  years  after  the  oldest  child  had  attafned 
bis  majority  this  action  was  brought  and 
the  circuit  court  found  there  was  no  fraud 
or  conspiracy  between  the  parties  connected 
with  this  sale,  and,  having  read  this  testi- 
mony, we  are  of  the  opinion  that  this  Judg- 
ment is  well  supported  by  the  testimony. 

The  learned  circuit  Judge  was  in  a  far 
better  position  to  pass  upon  the  question  of 
the  adequacy  of  the  consideration  paid  by 
the  defendant  bridge  company  for  this  land 
at  the  time  and  under  the  circumstances 
than  this  court  can  possibly  be.  His  ac- 
quaintance with  the  witnesses  and  hia  <^ 
portunlty  to  observe  their  manner  of  testify- 
ing, their  interest  in  the  cause,  and  their 
connection  with  the  several  parties  to  the 
suit  also  made  him  the  proper  tribunal  to 
pass  upon  the  charges  of  fraud;  and,  in  the 
absence  of  something  to  Indicate  that  bis 
Judgment  was  the  result  of  a  prejudice  or 
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was  tbe  ezerctee  of  an  nn-vrlse  discretion, 
this  court  ought  itot  to  set  It  aside. 

Finally,  it  Is  Insisted  that  the  bridge  com- 
pany bad  no  corporate  power  to  purchase 
and  tak«  tbe  title  to  the  land  In  oontroTersy. 
In  regard  to  tbls  proposition,  this  court  has 
now  passed  upon  it  three  times,  and  we 
must  decline  to  again  enter  upon  an  inves- 
tigation of  that  question.  If  we  are  rlgbt  in 
aflOrmlng  the  Judgment  ux>on  the  other  prop- 
ositions, which  have  been  advanced  and  dis- 
cussed in  this  opinion,  then  we  are  clearly 
of  tbe  opinion  that  these  plaintiffs  having 
sold  this  land  to  the  bridge  company  through 
their  lawfully  appointed  guardian  and  cura- 
te, and  having  received  the  consideration 
above  named  on  the  merits  of  the  question 
of  the  corporate  capacity  of  the  defendant 
bridge  company  to  purchase  and  hold  this 
land,  it  does  not  lie  In  the  mouth  of  the 
plaintUCs  to  assert  that  want  of  corporate 
power.  We  have  carefully  gone  through  all 
the  assignments  of  error  and  the  record  in 
this  case,  and  are  of  the  opinion  that  the 
Judgment  should  be,  and  is  accordingly,  af- 
Srmei. 

BURGESS  and  FOX,  JX,  concur. 


OFFENSTEIN  v.  GEHNER. 

(Supreme  Court  of  Missonri,  Division  No.  2. 
Nov.  23,  1909.) 

1.  Trusts  (§  872*)— Actiok  iob  Accounting 

— BUBDEN    of   PBOOP. 

A  petition  merely  alleged  a  conveyance  by 
plaintiff  to  defendant  of  certain  real  property 
m  trust  to  sell  tbe  same  and  pay  certam  notes, 
and  that  the  defendant  had  sold  the  property, 
and  paid  the  notes,  leaving  a  balance  in  his 
hands  which  be  refused  to  pay  plaintiff.  It  did 
not  set  out  tbe  terms  of  tbe  trust  nor  show  the 
amount  of  the  debt,  interest,  and  costs,  and  fur- 
nished no  substantial  basis  on  which  to  deter- 
mine tbe  Burplns,  bnt  tbe  answer  set  forth  tbe 
fnll  purport  of  the  deeds,  the  property,  tbe 
amoi^t  of  the  debt,  tbe  interest,  and  tbe  cove- 
nant of  plaintiff  that,  if  the  holder  or  holders 
of  the  notes  or  the  defendant  or  his  successors 
sliould  pay  out  moneys  to  protect  tbe  title,  all 
such  moneys  would  be  secured  by  tbe  deeds. 
He  then  showed  that  there  had  been  a  default 
in  payment  of  tbe  notes  and  interest,  and  a  re- 
qaeet  of  the  bolder  that  defendant  should  'sell 
toe  property  to  satisfy  the  said  notes,  and  that 
he  did  so  in  pursuance  of  his  power  as  trustee 
stating  the  amount  received  for  each  niece,  and 
then  set  forth  a  full  itemized  account  of  the  debt, 
interest  and  taxes,  both  general  and  special,  and 
struck  a  balance  from  which  it  appeared  that, 
after  applying  the  proceeds,  there  was  still  a 
specified  enm  unpaid  on  the  principal  note  se- 
cured by  the  second  deed  of  trust.  Beld,  that 
this  was  not  a  plea  of  payment  bv  the  trustee, 
but  an  accounting  by  him,  that  the  remedy,  if 
any,  against  defendant,  was  to  surchan;e  and 
falsify  the  items  thus  rendered,  and  tbe  burden 
was  on  plaintiff  to  establish  a  breach  of  the 
trust. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Dec. 
Dig.  i  372.*]  ^ 


2.  Trusts  ff  372*)— Action  fob  Breach  of 

TBUST  —  KlESUMPTIONB      AND      BUBDEN      OF 

Pboof. 

The  presumption  is  that  a  tmstee  has  act- 
ed in  good  faith  and  has  done  bis  duty,  and  the 
burden  is  on  one  suing  him  for  a  breach  of  trust 
to  allege  and  prove  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  372.*] 

3.  DisuissAi,  AND  Nonsuit  (i  11*)— VotuN- 
TABT  Nonsuit— Condition  of  Cause. 

A  contention  that  plaintiff  should  have  been 
allowed  to  take  a  nonsuit  is  without  merit, 
where  he  bad  ample  time  to  do  so  before  final 
judgment  against  him,  but  made  no  request 
therefor. 

[E2d.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {  25 ;  Dec.  Dig.  {  11.*] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Adam  Qffenstein  against  Au- 
giist  Gebner.  From  a  Judgment  for  defends 
ant,  plaintiff  appeals.    Affirmed. 

Henry  B.  Davis,  for  appellant  Kehr  & 
Tittmann,  for  respondent 


GANTT,  P.  J.  Tbls  is  an  action  In  two 
counts.  In  the  first  of  which  plaintiff  states 
that  by  his  deed  of  trust  of  the  22d  of  July, 
1896,  he  conveyed  certain  real  estate  in  the 
city  of  St  Louis  to  the  defendant,  Gebner, 
in  trust  to  sell  tbe  property  and  pay  to  the 
bolder  or  holders  of  certain  notes  the  sum 
of  $15,000,  with  interest  and  costs  of  sale; 
that  Gehner  subsequently  sold  the  property 
for  $25,000,  "leaving  after  the  payment  of 
said  notes  In  said  deed  of  trust  and  the  costs 
of  sale  a  balance  of  |5,000  which  defendant 
has  declined  and  refused  to  pay,  although 
demanded."  The  second  count  alleged  that 
on  the  4th  of  August  1897,  plaintiff  convey- 
ed to  the  defendant  in  trust  for  plaintiff  and 
others  a  large  tract  of  real  estate  in  tbe  city 
of  St  Louis;  that  said  conveyance  was  made 
to  said  defendant  for  the  purpose  of  selling 
said  property,  and  paying  certain  notes  in 
said  deed  of  trust  described,  amount  not 
stated;  that  defendant  in.  June,  1901,  sold  , 
the  property  for  f7,700,  paid  the  notes  in 
tbe  deed  of  trust  described,  and  costs  of 
sale,  amount  not  stated,  leaving  a  balance 
of  $5,000  in  bis  hands,  which  be  neglects 
and  refuses  to  pay  plaintiff  although  de- 
manded. The  answer  was  a  general  denial 
of  each  and  every  allegation  in  the  petition 
and  the  two  counts  thereof.  As  a  further 
defense,  defendant  alleges  that  the  deed  of 
trust  executed  by  the  plaintiff  and  his  wife 
dated  the  22d  of  July,  1896,  was  in  trust  to 
secure  the  payment  of  a  principal  note  for 
$15,000  and  six  Interest  notes  for  $450  each, 
with  a  covenant  therein  on  the  part  of  tbe 
mortgagor  to  cause  all  taxes  and  assess- 
ments, general  and  special,  to  be  paid  when- 
ever Imposed  upon  the  property,  and  that 
all  sums,  with  interest  which  tbe  trustee 
or  the  bolder  of  tbe  notes  should  expend  to 


•Tor  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Diss-  U07  to  date,  *  Reporter  Indexes 
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protect  the  title  or  possession  of  the  prem- 
ises, shonld  likewise  be  secured  by  the  deed 
of  trust;  tbat  subsequently  the  plaintiff 
and  his  wife  executed  a  second  deed  of  trust 
on  the  property  to  secure  a  principal  note  of 
$10,000  and  interest;  that  plaintiff  made  de- 
fault In  the  payment  of  the  notes  secured  by 
the  said  deeds  of  trust,  allowed  the  taxes, 
general  and  special,  to  become  delinquent, 
and  judgments  to  be  rendered  thereon;  tbat 
for  the  protection  of  the  tlUe  the  holder  of 
the  notes  advanced  the  money  to  pay  the 
taxes.  Hens,  and  judgments,  and  that  sale 
was  made  under  the  first  deed  of  trust  ac- 
cording to  Its  terms.  The  trustee  then  sets 
forth  an  itemized  account  charging  himself 
with  the  amounts  realized  for  the  property, 
and  taking  credit  for  the  payments  made 
under  the  terms  of  the  deed  of  trust,  each 
item  of  credit  being  set  forth  in  detail,  and 
showing  as  the  result  of  the  account  that 
more  than  $2,000  of  the  debt  secured  by  the 
deeds  of  trust  remained  unpaid,  and  Is  still 
due  the  creditors  by  the  plaintiff.  In  his 
reply  the  plaintiff  did  not  surcharge  and 
falsify  a  single  Item  of  the  account  so  set 
forth,  but  made  a  general  denial.  The  cause 
was  referred,  and,  when  called  for  a  hear- 
ing before  the  referee,  the  plaintiff  declined 
to  Introduce  any  evidence,  whereupon  the 
defendant  also  submitted  the  case  upon  the 
pleadings,  and  asked  for  judgment  In  his  fa- 
vor. The  referee  made  the  following  report 
and  judgment:  "There  being  an  utter  fail- 
ure to  offer  any  evidence  whatever  of  the 
matters,  or  any  part  thereof,  set  out  in  the 
petition,  and  there  being  no  allegations  in 
the  answer  which  can  be  construed  or  tor- 
tured into  an  admission  upon  which  the 
plaintiff  would  be  entitled  to  judgment,  and 
Inasmuch  as  all  matters  alleged  In  the  pe- 
tition are  met  with  a  general  denial  in  the 
answer,  there  Is  In  the  judgment  of  the  ref- 
eree but  one  finding  that  can  be  made,  and 
that  is  that  judgment  be  entered  In  favor 
of  the  defendant  and  the  costs  awarded 
'  against  plaintiff/'  The  plaintiff  filed  excep- 
tions In  the  circuit  court  to  the  report  of 
the  referee,  but  the  court  overruled  his  ex- 
ceptions, confirmed  the  report,  and  rendered 
judgment  for  the  defendant  In  his  motion 
for  new  trial  the  plaintiff  does  not  speeiBc- 
ally  refer  to  his  exceptions  to  the  referee's 
report,  nor  does  he  assign  the  overruling  to 
his  exceptions  as  a  ground  for  new  trial. 
He  does  assign  that  the  judgment  "is  against 
the  pleadings  In  the  case"  and  "against  the 
law."    The  plaintiff  appeals. 

1.  The  only  ground  upon  which  the  plain- 
tiff seeks  to  reverse  the  judgment  of  the 
circuit  court  is  his  assumption  that  the  de- 
fendant stood  In  the  relation  of  an  ordinary 
debtor  to  him,  and  that  the  disbursements 
by  the  defendant  as  pleaded  in  bis  answer 
amounted  to  a  plea  of  payment,  and  there- 
fore the  burden  was  on  the  defendant  to 
prove  the  correctness  of  bis  account  as  trus- 


tee In  the  first  instance.  We  think  the  cir- 
cuit court  unquestionably  was  right  As 
meager  as  the  plaintiff's  petition  is.  It  dis- 
closes that  the  defendant  stood  in  the  rela- 
tion of  trustee  to  the  plaintiff  and  the  hold- 
ers of  the  notes  secured  by  the  two  deeds 
of  trpst  The  petition  did  not  set  out  the 
terms  of  the  trust  did  not  show  the  amount 
of  the  debt  interest  and  costs,  and  furnish- 
ed no  substantial  basis  upon  which  to  de- 
termine a  surplus.  But  the  defendant  In 
his  answer  set  forth  the  full  purport  of  the 
two  deeds  of  trust  the  property,  the  amount 
of  the  debt  the  interest,  and  the  covenant 
on  the  part  of  the  plaintiff  that  1'  the  hold- 
er or  holders  of  the  notes  or  the  defendant 
or  his  successor  in  said  trust  should  pay 
out  moneys  to  protect  the  title  to  the  said 
premises,  then  all  such  moneys  should  be 
secured  by  the  deeds  of  trust  The  defend- 
ant then  showed  that  there  had  been  a  de- 
fault In  the  payment  of  the  notes  and  inter- 
est and  a  request  upon  the  part  of  the  hold- 
er that  defendant  should  sell  the  said  prop- 
erty to  satisfy  the  said  notes.  Interest  and 
charges,  and  that  he  did  sell  the  said  prem- 
ises in  pursuance  of  his  powers  as  trustee, 
stating  the  amount  received  for  each  piece 
of  property,  and  then  set  forth  a  full  item- 
ized account  of  the  debt,  interest  and  tax 
charges,  both  general  and  special,  and  struck 
a  balance,  from  which  it  appeared  that,  aft- 
er applying  the  proceeds,  there  was  still  $2,- 
000  unpaid  upon  the  principal  note  secured 
by  the  second  deed  of  trust  The  conten- 
tion of  the  plaintiff  Is  and  was  that  this 
was  a  plea  of  payment  We  do  not  so  un- 
derstand the  law.  We  think  It  was  an  ac- 
counting by  a  trustee,  and  that  plaintilTs 
remedy.  If  any,  against  the  defendant  was 
to  surcharge  and  falsify  the  items  of  the 
account  thus  rendered,  and  that  the  burden 
was  upon  him  to  establish  a  breach  of  the 
trust  on  the  part  of  the  defendant  The 
presumption  is  that  the  trustee  has  acted 
in  good  faith,  and  has  done  his  duty,  and 
the  burden  is  on  the  plaintiff  to  allege  and 
prove  the  contrary.  In  27  Amer.  &  Eng. 
Ency.  of  Law  (Ist  Ed.)  293,  It  is  said:  "In 
drawing  a  bill  against  the  trustee  the  plead- 
er must  bear  In  mind  that  there  is  a  pre- 
snnlptlon  that  the  trustee  has  performed  his 
full  duty,  and  he  must  set  forth  specifically 
all  facts  necessary  to  rebut  this  presump- 
Uon."  We  think  that  the  plaintiff  had  the 
laboring  oar,  and  that  when  he  failed  to 
offer  any  evidence  to  substantiate  the  alle- 
gations of  his  petition,  the  referee  correctly 
held  that  he  had  failed  to  make  his  case, 
and  therefore  found  against  him.  And  we 
think  the  circuit  court  properly  confirmed 
the  report  of  the  referee,  and  that  plaint  ik' 
has  no  cause  to  complain  whatever.  The 
contention  that  the  plaintiff  should  have 
been  allowed  to  take  a  nonsuit  is  without 
merit,  as  the  plaintiff  had  ample  time  to 
take  a  nonsuit  before  the  final  judgment 
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was  rendered  agaliust  him,  but  made  no  re- 
quest to  be  allowed  to  do  bo. 

The  judgment  of  the  circuit  court  la  there- 
fore affirmed. 

BUBGESSS  and  FOX,  JJ.,  concur. 


BUPORD  T.  GRUBER  et  al. 

(Sapreme  Court  of  Missouri,  Division  No.  2. 

Nov.  23,  1909.) 

1.  WnxB  (8  38*)— Competency  of  Tbstatob— 
"IKBANE  Dklubion"— "Delusion." 

Where  a  peison  imagines  something  eztniT- 
agant  to  exist  which  leally  has  no  existence, 
and  he  is  incapable  of  being  reasoned  out  of  bis 
false  belief,  he  is  in  that  respect  insane,  and 
if  his  "delusion"  relates  to  his  child,  and  be  imag- 
ines that  the  child  is  not  his,  when  there  is  no 
foundation  for  such  conception,  and  is  incapable 
of  being  reasoned  out  of  the  same,  he  is  pos- 
sessed of  an  "insane  delusion"  as  to  his  child, 
and,  if  his  will  is  found  to  be  the  fruit  of  such 
false  conception  and  disinherits  the  child,  -  the 
jury  may  find  against  the  paper  writing  purport- 
ing to  be  the  will,  though  it  may  develop  that 
he  was  rational  on  other  subjects  and  capable  of 
transacting  ordinary  business  (quoting  Words 
and  Phrases,  vol.  2,  p.  1971  et  seq.). 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  7^-81 ;   Dec.  Dig.  {  38.*] 

2.  Wnxs    (J   400»)— Review— <3uE8Ti0K8   of 
Fact. 

An  action  to  contest  a  will  on  the  ground 
of  the  insanity  of  the  testator  is  an  action  at 
law  within  the  rule  that,  where  the  evidence  is 
conflicting,  the  Supreme  Court  will  not  under- 
take to  reconcile  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  872;   Dec.  Dig.  {  400.*] 

3.  Wn.i.s  (J  400*)— Review— Evidence. 

Where,  in  an  action  by  a  disinherited  child 
to  contest  the  parent's  will  on  the  ground  of 
insanity,  there  was  competent  evidence  of  tlie 
insanity  of  testator,  in  that  he  possessed  an  in- 
sane delusion  that  his  child  was  not  his,  and 
that  the  will  was  the  fruit 'of  such  delusion, 
the  Supreme  Court  would  not  disturb  the  ver- 
dict by  undertaking  to  say  that  the  jury  placed 
an  improper  estimate  on  the  weight  of  evidence. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  872;   Dec.  Dig.  {  400.*] 

4.  Wills  (S  53*)— Contests— Iksanitt-Bvi- 
dbnce— aouibsibiutt. 

In  an  action  to  contest  a  will  on  the  groand 
of  the  insanity  of  testator,  in  that  he  possessed 
an  insane  delusion  that  a  disinherited  child  was 
not  his  child,  evidence  of  the  condition  of  testa- 
tor's mind  long  prior  to  and  closely  approaching 
the  time  of  the  execution  of  the  will,  and  of 
the  condition  of  his  mind  shortly  subsequent  to 
the  execution  of  the  will,  is  admissible  to  indi- 
cate whether  testator,  when  the  will  was  exe- 
cuted, bad  sufficient  capacity. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  111,  112, 12O-130;  Dec.  Dig.  {  53.*] 

6.  Wills  (|  55*)—Contestb—Insanitt— Evi- 
dence—Sttfficienct. 

In  an  action  by  a  disinherited  daughter  to 
contest  her  father's  will  on  the  ground  of  in- 
sanity of  the  father,  in  that  he  had  an  insane 
delusion  that  she  was  not  his  child,  evidence 
\eld  to  justify  a  finding  that  his  false  belief 
amounted  to  monomania,  or  an  insane  dela- 
sion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §i  137-161;  Dec.  Dig.  g  oo.*J 


6.  Wills  (|  52*)— Contests— Insanitt—Pre- 

BUlTPnONS. 

Where  the  insanity  of  testator  is  the  result 
of  a  temporary  cause,  there  is  no  presumption 
of  continuity :  but,  where  an  insane  condition 
of  mind  exhibiting  its  peculiarities  for  a  long 
period  of  years  is  shown,  continued  insanity  will 
be  presumed,  and  the  burden  of  establishing  a 
subsequent  lucid  interval  at  the  time  of  the  exe- 
cution of  a  will  is  on  him  who  asserts  it. 

[Ed.  Note.— For  other  eases,  see  Will.,,  Cent 
Dig.  S  105;   Dec.  Dig.  i  52.*] 

Appeal  from  Circuit  Court,  Lafayette 
County;   Samuel  Davis,  Judge. 

Action  by  Elizabeth  E.  Buford  against 
Robert  Gustav  Gruber  and  others  to  contest 
the  will  of  Gustav  Gruber,  deceased.  From 
a  judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

This  action  was  instituted  by  respondent, 
Elizabeth  E.  Buford,  against  Robert  Gustav 
Gruber  and  Casper  William  Gruber,  minors, 
and  Walter  B.  Waddell  and  John  Chamber- 
lain, executors,  having  as  its  purpose  the 
contest  of  the  last  will  and  testament  of 
Gustav  Gruber,  the  father  of  Elizabeth  E. 
Buford,  Robert  Gustav  Gruber,  and  Casper 
William  Gruber. 

It  is  charged  In  the  petition  filed  by  re- 
sixmdent  that  Gustav  Gruber,  on  the  14th 
day  of  October,  1903,  In  form  did  sign  a 
paper  writing  purporting  to  be  his  last  will 
and  testament,  by  which  he  gave  to  respond- 
ent, Elizabeth  E.  Buford,  his  daughter,  $1, 
and  to  bis  two  minor  sons,  Robert  Gustav 
Gruber  and  Casper  William  Gruber,  all  the 
remainder  of  his  estate.  It  was  further  al- 
leged: That  at  the  time  of  making  bis  will 
Grut>er  was,  and  for  a  long  time  prior  there- 
to had  been,  afflicted  with  dipsomania,  which 
had  destroyed  his  mind  and  memory;  tliat 
he  was  subject  to  and  labored  under  the  in- 
sane delusion  that  his  daughter,  the  re- 
spondent, was  not  his  child;  and  that  his 
wife  was  unfaithful  to  her  marriage  vow. 
It  is  further  alleged  that  the  will  in  qura- 
tlon  was  not  executed  by  Gruber  in  sound 
mind  and  disposing  memory,  but  that  at  the 
time  of  its  execution,  and  for  a  long  time 
prior  thereto,  he  was  mentally  Incapable  of 
making  same  and  was  devoid  of  testamen- 
tary capacity  on  account  of  said  disease  and 
said  insane  delusion,  which  Insane  delu- 
sion operated  upon  and  controlled  his  mind 
and  induced  him  to  sign  said  paper,  and 
thereby  to  attempt  to  disinherit  the  respond- 
ent On  the  issue  presented  by  the  pleadings, 
two  trials  were  had.  At  both  trials  a  jury 
found  the  paper  writing  proposed  not  to  be 
the  last  will  of  Gustav  Gruber.  The  first 
verdict  was  set  aside  by  the  learned  trial 
judge  because  It  was  against  the  weight  of 
the  evidence,  and  the  controlling  question 
now  before  this  court  is  whether  the  second 
verdict  can  be  sustained. 

As  demonstrated  by  the  Instructions  given, 
the  only  question  submitted  to  the  jury  was 
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whether  or  not,  at  the  time  of  the  execution 
of  the  wUl  In  (jneBtlon,  Omber,  the  testator, 
was  laboring  under  the  Insane  delusion  that 
his  daughter  was  not  his  child,  and  that  his 
disinheritance  of  her  was  the  result  solely 
of  such  delusion.  Proponents  having  Inter- 
posed proper  demurrers  at  the  close  of  re- 
spondent's evidence,  as  well  as  at  the  close 
of  all  the  evidence,  and  having  saved  proper 
exceptions  to  the  action  of  the  court  In  over- 
mllng  said  demurrers.  It  devolves  upon  this 
court  to  critically  examine  the  evidence  with 
a  view  of  determining  whether  or  not  either 
of  such  demurrers  should  have  been  sus- 
tained. This  win  Involve  an  extended  state- 
ment of  the  facts. 

Oustav  Oruber  married  Mary  M.  Boulware, 
at  Lexington,  Mo.,  some  time  In  1880.  Their 
married  life  was  spent  at  that  place.  Gru- 
ber  was  In  the  Insurance  business  and  was 
quite  successful.  At  the  time  of  his  death, 
his  property  amounted  in  value  to  about 
$16,000.  In  1884  the  respondent,  Elizabeth 
B.  Buford  (nCe  Gmber),  was  bom.  Casper 
William  Gruber,  one  of  the  proponents,  was 
bom  in  1888,  and  the  other  proponent,  Rob- 
ert Gustav  Gruber,  was  born  in  1895.  Mrs. 
Gruber  died  in  March,  1001.  Up  to  about 
the  year  1899  the  relations  of  Mr.  Gruber's 
family  had  been  happy.  He  was  prosperous 
and  was  affectionately  devoted  to  his  wife 
and  children.  To  the  respondent,  his  daugh- 
ter, who  was  known  as  and  called  "Bessie" 
(and  who  will  be  so  termed  hereafter),  he 
was  especially  devoted,  and  as  between  her 
and  his  two  young  boys  he  was  partial  to 
Bessie.  Mrs.  Gruber  was  an  exemplary  lady 
and  had  the  respect  and  esteem  of  all  their 
acquaintances  as  a  refined  and  virtuous  wo- 
man and  an  affectionate  wife  and  mother; 
but  testator  had  formed  the  habit  of  drink- 
ing intoxicating  liquor,  and  some  time  dur- 
ing the  year  1899  the  habit  had  developed  to 
such  an  extent  that  he  became  intoxicated 
nearly  every  day.  At  this  time,  and  continu- 
ing up  to  the  time  of  the  death  of  Mrs. 
Gruber  in  March,  1901,  he  Invariably  re- 
turned home  in  the  evening  In  an  intoxicated 
state.  The  drinking  habit  evidently  increas- 
ed, and  he  reached  the  point  where,  when  he 
returned  home  In  the  evening,  he  acted  like 
a  maniac,  cursed,  swore,  whooped,  yelled, 
tried  to  imitate  the  voices  of  beasts,  and,  as 
the  testimony  shows,  formed,  without  a  rea- 
son, an  intense  aversion  to  his  wife  and  his 
daughter  Bessie.  About  18  months  or  two 
yearn  before  Mr&  Gruber  died,  he  became 
impressed  with  the  notion  that  his  wife  had 
been  untrue  to  him,  and  that  Bessie  was  not 
his  child.  This  notion  gradually  formed  in 
his  mind  as  a  fixed  conviction,  which  bis 
wife  and  others  were  unable  to  reason  away. 
In  the  presence  of  his  wife,  he  would  tell 
Bessie  that  she  was  not  his  child,  and  he 
would  tell  his  wife  that  Bessie  was  not  his 
daughter.  He  would  make  these  charges 
both  when  he  was  drunk  and  when  he  was 
■ober,  in  the  morning,  at  noon,  and  in  the 


evening,  and  continued  to  do  so  almost 
dally  np  to  the  time  of  Mrs.  Gruber's  death. 
When  Mrs.  Gruber  protested  and  remon- 
strated with  him  and  tried  to  reason  him 
out  of  Ills  unfounded  delusion,  be  became  very 
much  excited,  flew  Into  a  passion,  raved, 
and  uttered  oatlis  and  Imprecations.  There 
is  no  question,  and  it  is  conceded,  that  Mrs. 
Gruber  was  a  virtuous  lady  and  a  loyal,  de- 
voted, and  dutiful  wife.  It  Is  further  con- 
ceded that  Bessie  was  his  daughter,  and  that 
there  was  no  reason  or  foundation  for  the 
belief  or  delusion  that  she  was  not  Mr. 
Gruber's  habits  of  drinking  and  his  intense 
aversion  to  Bessie  continued  to  increase  up 
to  the  time  of  the  death  of  Mrs.  Gruber.  In 
the  meantime  Gruber  was  attending  to  his 
business,  which  he  continued  to  manage  fair- 
ly well,  although  it  tell  off  considerably  on 
account  of  Ills  intemperate  habits.  He  kept 
bank  and  other  accounts  correctly.  In  short, 
the  evidence  shows  that  he  continued  to  con- 
duct bis  insurance  business,  but  not  with  the 
same  push  and  snccess  as  be  bad  prior 
thereto. 

Mrs.  Gruber  died  early  In  the  evening. 
Gruber  had  been  gone  that  day,  as  usual,  to 
his  office.  He  came  home  shortly  before  her 
death.  The  scene  that  occurred  at  the  death- 
bed beggars  description.  He  would  not  be- 
lieve that  she  was  dying,  but  insisted  that 
she  was  hungry  and  forced  potted  bam  into 
her  mouth.  After  her  death,  a  few  moments 
later,  he  poured  raw  whisky  into  her  mouth, 
claiming  that  she  was  not  dead,  and  that  he 
possessed  the  hypnotic  power  to  restore  her 
to  health.  When  the  neighbor  ladles  who 
were  presented  protested,  he  threatened  to 
throw  them  out  and  became  almost  violent. 
After  the  death  -of  Mrs.  Gruber,  Bessie,  who 
was  then  17  years  old,  took  charge  as  Mr. 
Gruber's  housekeeper  and  assumed  the  moth- 
erhood of  her  two  little  brothers.  She  was 
fondly  devoted  to  them  both,  and  especially 
Robert,  who  was  then  only  about  6  years 
old.  She  did  all  tlie  cooking,  mending,  sew- 
ing, and  other  housework  for  her  father  and 
brothers;  but  Mr.  Gruber's  habits  of  becom- 
ing intoxicated  continued  after  his  wife's 
death.  His  attitude  towards  Bessie  did  not 
change.  He  still  harbored  in  his  mind  the 
conviction  that  she  was  not  his  child,  re- 
)>eatedly  told  her  so,  and  some  time  daring 
the  summer  of  1901  he  drove  her  from  his 
house,  telling  her  that  she  was  not  his  child, 
and  he  did  not  want  her  there.  He  began 
before  the  death  of  his  wife,  and  kept  it  up 
after  her  death,  to  tell  Bessie  that  she  would 
not  get  any  of  his  property  because  she 
was  not  his  child,  and  when  Casper,  her 
brother,  remonstrated  with  him,  he  became 
very  angry  and  acted  like  a  maniac,  tearing 
his  hair,  wildly  demonstrating,  etc  Some 
time  after  driving  Bessie  from  h<MDe  In  the 
summer  of  1901,  he  sent  for  her  and  had 
her  come  home,  He  treated  her  nicely  for  a 
few  days,  and  then  began  to  treat  h«r  as 
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before,  only  worse.  He  accused  her  of  try- 
ing to  poison  him,  would  go  Into  her  room  at 
night  and  abuse  her  while  she  lay  in  bed, 
order  her  not  to  lock  her  door,  continued 
almost  daily  to  tell  her  that  she  was  not  bis 
daughter,  that  she  would  not  get  any  of  his 
property,  and  would  refuse  to  drink  the 
coffee  she  made  or  eat  the  victuals  she  cook- 
ed. This  conduct  on  his  part  continued  until 
January  1,  1902,  when,  on  his  return  that 
evening  from  his  office,  he  found  tier  pre- 
paring the  evening  meal.  He  threw  his 
meat,  cakes,  and  other  things  Bessie  was 
cooking  out  and  drove  her  away  Into  a  very 
cold  night,  without  wraps  and  without  a 
home  to  go  to,  ordering  her  never  to  return, 
and  telling  her  at  the  time  she  was  not  his 
daughter,  and  that  he  would  see  that  she  had 
trouble  in  getting  any  of  his  property.  She 
never  returned;  but  on  the  9th  of  February, 
1902.  she  was  married  to  Mr.  Buford.  She 
met  her  father  one  time  after  that  in  Lexing- 
ton, and,  when  she  spoke  to  him  and  ad- 
dressed him  as  father,  he  denounced  her  as 
no  daughter  of  his  and  refused  to  have  any- 
thing to  do  with  her. 

The  foregoing  facts  were  testified  to  by 
the  respondent,  Elizabeth  E,  Buford,  known 
as  "Bessie,"  one  of  the  proponents,  Casper, 
her  brother.  Belle  Lewis  and  Hub  Hayden, 
a  couple  of  negro  tenants  who  lived  in  the 
yard  of  Mr.  Gruber  and  who  were  about 
the  house  every  day,  and  George  PailcB,  a 
neighbor.  These  persons  saw  more  of  Mr. 
Omber,  especially  during  the  time  he  was 
drinking,  than  did  the  other  witnesses  who 
testified  In  the  case.  After  Bessie  left  home 
on  January  1,  1902,  Mr.  Gruber  made  ar- 
rangements for  his  boys  and  placed  them  in 
school.  He  took  up  his  living  quarters  in 
rooms  adjoining  his  office.  On  the  14tb 
day  of  October,  1903,  Gustav  Gruber  made 
and  executed  a  will,  in  the  presence  of  J.  Q. 
Plattenburg,  Henry  C.  Wallace,  and  D.  W. 
B.  Tevls,  as  witnesses,  which  will,  omitting 
formal  parts,  is  as  follows: 

"Item  First  After  the  payments  of  my 
debts,  including  burial  expenses,  I  do  dis- 
pose of  my  property,  both  real  and  person- 
al In  the  following  manner:  To  my  daugh- 
ter, Bessie  B.  Buford,  I  bequeath  one  dol- 
lar ($1.00)  and  direct  my  executors  to  pay 
sach  sum  of  one  dollar  to  her  in  full,  of  her 
share  of  my  estate.  To  my  sons,  Casper 
William  Gruber  and  Robert  Gustav  Gruber, 
I  bequeath  all  the  rest  and  residue  of  my 
property  and  estate,  both  real  and  personal. 

"Item  Second.  I  hereby  nominate,  constl- 
tnte  and  appoint  Walter  B.  Waddell  and 
John  Chamberlain  as  executors  of  this,  my 
last  will  and  testament" 

At  the  time  of  executing  his  will,*  testator 
was  about  66  years  old.  After  its  execution 
be  continued  to  use  intoxicating  liquor  to 
a  greater  excess  than  before  He  died  in  a 
hospital  in  Kansas  City,  Mo.,  on  April  5, 
1904,  presumably  from  the  effects  of  the 
exceudve  use  of  Intoxicating  liquors.    Short- 


ly after  making  the  will,  Gruber,  upon  be- 
coming dissatisfied  with  the  manner  in 
which  his  son  was  sweeping  out  his  room, 
told  him  that  he  was  sweeping  the  same  as 
Bessie  did  and  was  trying  to  run  him  out 
then  remarked:  "I  have  her  fixed  now;  I 
have  made  my  will  and  cut  her  out  She 
is  not  my  child,  and  I  have  got  everything 
settled."  Casper's  testimony  was  that  con- 
tinuing on  up  to  a  few  days  before  his 
death,  or  the  last  time  he  saw  him,  when- 
ever Bessie's  name  was  mentioned  he  would 
fiy  Into  a  passion  and  declare  that  she  was 
not  his  daughter,  and  that  he  was  not  go- 
ing to  give  her  any  of  bis  property.  He 
made  these  statements  to  Caspo-  before  he 
went  to  Kansas  City,  and  a  few  days  aft- 
erward died.  George  Parks,  a  neighbor, 
testified:  That  he  heard  Gruber  at  home 
cursing,  swearing,  and  apparently  abusing 
his  family;  that  Grutier  talked  to  him  about 
Bessie  before  and  after  she  left  and  stated 
that  he  was  hot  going  to  give  her  anything ; 
that  she  was  not  straight  and  was  not  his 
child.  Both  Hub  Hayden  and  Belle  Lewis 
testified  about  the  conduct  and  drinking  hal>- 
its  of  Gruber  and  his  treatment  of  his  fami- 
ly, especially  his  wife  and  daughter,  Bessie. 
Belle  Lewis,  a  negro  woman,  who  did  the 
washing  for  the  Gruber  family  and  was  at 
the  house  considerably,  heard  Gruber,  on 
many  occasions  liefore  Mrs.  Gruber  died,  tell 
her  (Mrs.  Gruber)  that  Bessie  was  not  his 
daughter,  and  that  he  did  not  intend  to 
leave  ber  any  of  his  property.  Also,  after 
the  death  of  Mrs.  Gruber,  she  testified:  That 
she  heard  Gruber  tell  Bessie  she  was  not 
his  child,  and  that  she  would  never  get  any- 
thing; that  he  became  infuriated  about 
Bessie's  cooking,  would  throw  the  meat  and 
vessels  out  the  door  and  accuse  Bessie  of 
trying  to  poison  him.  Casper  Gruber,  one 
of  the  proponents  and  brother  of  Bessie,  also 
testified  fully  and  freely  about  the  conduct 
of  his  father,  his  drinidng  habits,  and  his 
numerous  denials  of  Bessie  being  his  daugh- 
ter, both  before  and  after  the  death  of  Mrs. 
Gruber,  and  after  Bessie  left  ber  home  in 
January,  1902,  as  well  as  the  numerous 
declarations  that  she  would  get  none  of  bis 
property. 

It  was  shown  that,  after  the  death  of 
Mrs.  Gruber,  Bessie  desired  to  attend  school 
and  take  music  lessons,  but  that  her  father 
would  not  allow  her  to  do  so.  Several  of 
her  friends,  especially  lady  school  teachers. 
Intervened  and  tried  to  induce  him  to  let 
her  go  to  school.  He  would  promise  to  do 
so,  but  afterward  would  not  allow  her. 
Altogether  respondent  introduced  33  wit- 
nesses, and,  outside  of  those  above  referred 
to,  who  knew  most  about  his  home  and  do- 
mestic life  and  of  his  treatment  of  his  wife 
and  Bessie,  the  other  witnesses  were  his 
social  friends  and  business  associates,  and 
they  testified  in  a  general  way  of  his  ex- 
cessive habit  of  drinking;  that  during  the 
latter  part  of  his  life  he  transacted  but  lit- 
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tie  business  and  was  intoxicated  most  of 
the  time.  He  was  Inclined  to  stand  upon  the 
streets,  and  did  not  appear  to  want  to  talk 
with  any  one,  was  quiet  and  morose.  When 
he  did  talk  his  conyersation  was  not  con- 
nected and  usually  had  no  point  to  It  His 
condition  from  May  to  November,  1903,  is 
best  described  by  Robert  Hlcklin,  an  attor- 
ney at  law,  who  bad  offices  near  the  office 
of  Mr.  Gruber  In  the  Commercial  Bank  Build- 
ing at  Lexington,  from  the  spring  of  1903 
to  November  of  that  year.  He  says  that 
he  bad  known  Mr.  Gruber,  and  that  they 
had  been  friends  for  a  long  time  before, 
and  that  previously  be  had  been  a  quiet, 
successful  business  man.  During  1903,  when 
Mr.  Hlcklin  would  be  In  town,  he  would  be 
with  Mr.  Gruber  more  or  less  every  day  and 
converse  with  him.  He  stated:  That  a  de- 
cided change  had  come  over  him  for  the 
worse;  that  his  health  had  become  seriously 
impaired  and  broken  down,  and  he  was  un- 
der the  influence  of  liquor  all  the  time;  that 
be  never  saw  him  sober  during  the  year 
1903;  says  that  Gruber  did  not  converse 
anything  at  all  as  he  did  formerly;  that 
be  was  of  a  retiring  manner  when  be  was 
not  under  the  influence  of  whisky;  that  he 
was  formerly  a  quiet,  gentlemanly  man. 
When  witness  officed  near  him  last  time, 
tie  would  talk  and  undertake  to  engage  in 
conversation,  but  there  was  absolutely  noth- 
ing to  his  conversation.  His  talk  was  silly 
and  disconnected,  no  point  to  it.  This  wit- 
ness, together  with  some  10  or  12  others, 
after  describing  his  excessive  drinking,  his 
appearance  and  conduct,  was  of  the  opin- 
ion that  he  was  not  a  man  of  sound  mind. 
On  cross-examination  this  witness  says  that 
he  apparently  was  a  man  broken  down  by 
the  excessive  use  of  liquor. 

The  defendant  introduced  the  subscribing 
witnesses  to  the  will,  who  testified  that  Mr. 
Gruber  signed  the  will  In  their  presence, 
declaring  it  to  be  bis  last  will  and  testament, 
and  that  be  was  of  sound  mind  at  the  time, 
so  far  as  they  observed.  Mr.  Wallace,  the 
attorney  who  wrote  the  will.  In  describing 
the  circumstances  under  which  the  will  was 
written,  said:  "He  came  in  and  said  he  was 
ready  to  have  his  will  made.  I  drew  it  on 
the  typewriter.  I  put  the  paper  in  the  ma- 
chine and  began  to  write,  and  asked  him 
what  he  wanted  in  the  will,  how  he  wanted 
it  to  be  made,  and  he  said  he  wanted  his 
debts  paid,  and  that  he  wanted  to  give  his 
property  to  his  two  little  boys,  Robert  and 
Casper;  that  he  did  not  want  Bessie  to  have 
any  of  his  property,  and  he  only  Intended  to 
give  her  $1;  that  he  wanted  it  put  in  that 
way;  that  she  was  to  have  a  dollar  of  his 
estate.  He  said  the  reason  he  was  not  go- 
ing to  give  her  anything  was  because  she 
had  run  away  and  married  against  his  will." 
Mr.  Wallace  says  that  Mr.  Gruber  selected 
the  executors,  who  were  leading  business 
men  of  Lexington. 

The  testimony  .of  numerous  leading  busi- 


ness men  of  Lexington,  among  whom  were 
presidents  and  cashiers  of  banks,  school 
teachers,  merchants,  lawyers,  druggists,  etc., 
tended  to  show  that  Mr.  Gruber,  especially 
during  his  early  married  life,  was  an  excel- 
lent business  man,  a  fine  pmman,  and  a 
man  who  kept  his  books  in  excellent  shape 
and  attended  strictly  to  bis  business.  While 
most  of  these  witnesses  concede  that  In  his 
latter  life  he  became  addicted  to  excessive 
drinking  and  was  very  often  intoxicated  and 
unfit  for  business,  yet  his  accounts  with  banks 
and  merchants  and  other  business  men  were 
correctly  kept,  and  that  he  had  no  business 
trouble  of  serious  consequence.  Nearly  all 
of  these  witnesses  were  of  the  opinion  that 
he  was  a  man  of  sound  mind  and  well  fitted 
for  business  when  he  was  not  drinking. 
Some  evidence  introduced  tended  to  show  the 
declarations  of  Mr.  Gruber  that  he  disin- 
herited his  daughter  because  she  was  dis- 
obedient, would  not  go  to  school,  and  mar- 
ried against  his  wishes.  On  the  other  hand, 
the  recorder,  to  whom  the  application  was 
made  for  the  license  when  Bessie  was  mar- 
ried, called  upon  Mr.  Gruber  for  his  consent, 
and  he  neither  gave  nor  withheld  his  con- 
sent, but  expressed  himself  that  he  did  not 
care  what  she  did  nor  whom  she  married. 

As  this  cause  must  eventually  be  determin- 
ed upon  the  question  as  to  whether  or  not 
there  was  evidence  tending  to  show  that  tes- 
tator, at  the  time  of  executing  his  will,  was 
laboring  under  the  insane  delusion  that  Bes- 
sie was  not  his  child,  and  that  such  delu- 
sion prompted  him  to  disinherit  her,  the 
above  statement  of  facts  sufficiently  presents 
the  record  of  the  trial  of  this  cause.  At  the 
close  of  the  evidence,  the  court  Instructed 
the  Jury  upon  every  phase  of  the  case  to 
which  the  testimony  was  applicable.  We  do 
not  deem  it  essential  to  reproduce  the  In- 
structions given,  but  will  during  the  course 
of  the  opinion  give  them  such  attention  as 
we  deem  necessary.  The  cause  was  then  sub- 
mitted to  the  jury,  and  they  returned  their 
verdict  as  heretofore  indicated,  finding  that 
the  paper  writing  propounded  "as  the  last 
win  of  Gustav  Gruber,  deceased,  was  not  the 
will  of  said  Gustav  Gruber,  deceased.  Time- 
ly motions  Tor  new  trial  and  in  arrest  of 
Judgment  were  filed  and  by  the  court  taken 
up  and  overruled.  From  the  Judgment  enter- 
ed in  conformity  to  the  verdict  as  returned 
by  the  Jury,  the  defendants  in  due  time  and 
proper  form  prosecuted  this  appeal  to  this 
court,  and  the  record  Is  now  before  us  for 
consideration. 

H.  C.  Wallace  and  William  Anil,  for  appel- 
lants. John  L  Burden  and  Clarence  Vivien, 
for  respondent 

FOX,  J.  (after  stating  the  facts  as  above). 
1.  The  record  discloses  numerous  objections 
and  exceptions  to  the  admission  and  rejec- 
tion of  testimony  during  the  progress  of  the 
trial.     The   record  in  this  cause  is  quite 
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volumlnons,  embradng  600  or  600  pages. 
However  we  have  examined  In  detail  tbe 
preservation  of  the  objection  and  exceptions 
to  the  admission  and  rejection  of  testimony, 
and  In  our  opinion  the  testimony  as  offered 
and  introduced,  to  which  objections  were 
made,  had  a  tendency  to  at  least  throw  some 
light  upon  the  issue  presented  by  the  plead- 
ings, and  the  ruling  upon  that  proposition 
must  be  adverse  to  tbe  appellants. 

2.  This  brings  us  to  the  consideration  of 
the  Instructions  given  in  this  cause.  Three 
Instructions  were  given  for  plaintiff  and  nine 
for  the  defendants.  Due  exceptions  were 
saved  by  defendants  at  the  time  to  the  giv- 
ing of  plalntlfTs  instructions.  In  substance, 
the  court  instructed  on  the  part  of  plaintiff 
that  an  "insane  delusion"  is  a  conception 
originating  q>ontaneou8ly  in  the  mind,  with- 
out evidence  of  any  kind  to  support  it,  which 
can  be  accounted  for  on  no  reasonable  hy- 
pothesis, having  no  foundation  in  reality, 
and  springing  from  disease  or  a  morbid  con- 
dition of  the  mind,  and  the  person  laboring 
ander  same  cannot  be  reasoned  out  of  such 
conception;  that  whenever  a  person  imag- 
ines something  extravagant  to  exist  which 
really  has  no  existence  whatever,  and  he  is 
incapable  of  being  reasoned  out  of  his  false 
belief,  he  is  in  that  respect  Insane;  that 
tf  the  delusion  relates  to  his  child,  and  the 
Jury  further  believe  that  plaintiff  was  tbe 
child  of  Onstav  Oruber,  that  he  imagined 
that  she  was  not  his  child,  that  there  was 
no  reason  or  foundation  in  fact  for  such  con- 
ception, and  that  he  was  Incapable  of  being 
reasoned  out  of  same,  then  said  Gruber  was 
possessed  of  an  Insane  delusion  as  to  his  said 
child;  that  if  the  Jury  believed  from  the 
evidence  that  said  will  was  the  fruit  or  off- 
spring of  such  delusion  or  false  conception, 
tben  they  would  find  for  plaintiff,  although 
tbey  might  believe  that  said  Gruber  was  sane 
and  rational  upon  other  subjects  and  capable 
of  transacting  ordinary  business.  Again, 
that  If  the  Jury  believed  from  the  evidence 
at  the  time  said  Gruber  executed  tbe  will 
be  was  laboring  under  an  "Insane  delusion" 
as  defined  in  the  instructions,  and  that  such 
delusion  affected  the  disposition  of  his  prop- 
erty in  regard  to  the  plaintiff,  and  that  it 
was  the  ofllsprlng  or  fruit  of  such  delusion, 
then  he  was  at  the  time  without  testamen- 
tary capacity. 

At  tbe  request  of  the  defendants,  the  Jury 
were  instructed,  in  substance,  that  if  they 
believed  from  the  evidence  that,  at  the  very 
time  Oruber  signed  said  will,  he  had  suffi- 
cient understanding  and  Intelligence  to,  and 
did,  know  that  he  was  disposing  of  his  prop- 
erty by  will,  and  the  disposition  he  was  mak- 
ing of  bis  property,  and  to  whom  he  was 
giving  it,  then  he  had  sufficient  mental  ca- 
pacity to  make  a  will,  and  the  finding  would 
be  for  defendants,  unless  the  plaintiff  had 
sbown  by  a  preponderance  of  the  evidence 
ttaat  at  the  very  moment  he  executed  the  will 
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he  was  laboring  under  the  insane  delusion 
that  plaintiff  was  not  his  child,  and  that 
solely  by  reason  of  such  delusion  and  belief 
at  the  very  moment  he  signed  such  instru- 
ment, and  for  no  other  reason,  he  did  not 
give  the  plaintiff  the  portion  of  his  estate 
he  otherwise  would  have  given  her.  Tbe 
Jury  were  further  instructed  that,  although 
they  might  find  that  Gruber  possessed  snld 
Insane  delusion  about  his  child  when  he  was 
under  the  Influence  of  intoxicating  liquor, 
yet  this  would  not  be  sufficient,  and  they 
must  further  find  that  he  entertained  such 
delusion  when  sober,  and  that  his  will  was 
the  fruit  or  offspring  of  such  delusion. 

The  determination  of  the  correctness  of 
the  Instructions  will  depend  upon  the  state 
of  the  law  concerning  delusions  or  partial 
Insanity.  "A  delusion  which  might  Incapac- 
itate a  person  from  making  a  will  Is  the  con- 
ception of  the  existence  of  something  extrav- 
agant which  has  no  existence  whatever,  but 
of  which  the  person  entertaining  It  is  in- 
capable of  becoming  permanently  disabused 
by  argument,  reason,  or  proof.  *  ♦  *  All 
delusions  are  not  Ihsane  delusions.  The  dif- 
ference between  the  two  species  is  that  one 
Is  the  product  of  the  reason,  and  the  other  a 
figment  of  the  Imagination.  Thus,  on  an  Is- 
sue as  to  the  Insanity  of  testator,  the  ques- 
tion is  not  whether  a  certain  view  of  his  was 
sound,  but  whether  he  imagined  or  conceived 
something  to  exist  which  did  not  in  fact  ex- 
ist, and  which  no  rational  person,  in  tbe  al>- 
sence  of  evidence,  would  have  believed  to 
have  existed.  ♦  •  •  In  order  that  the  tes- 
tator may  comprehend  the  relations  which 
he  holds  to  those  having  claims  upon  him,  no 
insane  delusion  should  influence  his  will. 
Unreasonable  prejudice  against  relatives  Is 
not  ordhiarily  a  ground  for  invalidating  a 
will ;  but  It  may  be  set  aside  where  tbe  tes- 
tator's aversion  is  the  result  of  an  insane 
delusion  and  his  conduct  cannot  be  explain- 
ed on  any  other  ground."  Words  &  Phrases, 
vol.  2,  pp.  1071-1973.  "And  to  invalidate  a 
will  it  must  appear  that  the  testator  was 
subject  to  a  delusion,  as  to  tbe  facts  within 
bis  own  observation,  in  the  existence  of 
which  he  actually  believed,  which  a  rational 
man,  from  the  use  of  his  senses  under  the 
same  circumstances,  would  have  known  not 
to  exist  To  invalidate  a  will  a  delusion  up- 
on the  part  of  the  testator  must  have  l)een 
not  only  the  inducing  cause  of  it,  but  also 
an  existing  one  at  tbe  time  the  will  was 
made."  Knapp  v.  Trust  Co.,  199  Mo.,  loc. 
cit  668,  98  S.  W.  70.  Insanity  In  the  form 
of  a  delusion  was  exhaustively  treated  by 
Judge  Wagner  in  the  case  of  Benoist  v.  Mur- 
rln,  58  Mo.  307.  The  conclusion  reached  by 
Judge  Wagner,  after  an  examination  of  the 
authorities,  was  that  "the  correct  principle 
is  that  whenever  a  person  Imagines  some- 
thing extravagant  to  exist,  which  really  has 
no  existence  whatever,  and  he  is  Incapable 
of  being  reasoned  out  of  his  false  t>ellef,  he 
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Is  In  that  respect  insane,  and.  If  his  delnslon 
relates  to  his  property,  he  Is  then  Incapable 
of  making  a  will."  The  case  of  Benolst  v. 
Murrln  has  been  followed  and  repeatedly  af- 
firmed by  a  long  line  of  decisions  in  this 
state.  The  principle  is  also  recognized  In 
that  case  that  a  man  may  have  excellent 
business  capacity,  manage  his  estate  with 
skin  and  vigilance,  and  yet  be  incapable  of 
making  a  will  by  reason  of  an  Insane  delu- 
sion possessed  by  him  which  relates  to  and 
controls  the  disposition  of  his  property. 

Insanity,  such  as  wUl  render  a  person  in- 
capable of  making  a  will,  may  be  general, 
or  it  may  be  partial.  It  may  be  termed 
"monomania"  or  a  "delusion";  but  the  au- 
thorities agree  in  holding,  as  embodied  in 
the  Instmctions  given  in  this  cause,  that 
where  a  person  imagines  something  extrav- 
agant to  exist  which  really  has  no  existence 
whatever,  and  he  is  incapable  of  being  rea- 
soned out  of  his  false  belief,  he  is  In  that 
respect  insane,  and  if  his  delusion  relates  to 
his  cbUd,  and  he  imagines,  believes,  or  con- 
ceives that  she  is  not  his  child,  when  tbere  Is 
no  foundation  for  snch  conception,  and  being 
Incapable  of  being  reasoned  oat  of  same, 
then  the  testator  would  be  possessed  of  an 
Insane  delusion  as  to  his  child,  and  if  the 
will  made  is  found  to  be  the  fruit  or  off- 
spring of  such  false  conception,  then  the 
jury  may  be  warranted  in  finding  against 
the  paper  writing  proposed  by  proponents, 
although  it  may  develop  that  the  testator 
was  sane  and  rational  on  other  subjects  and 
capable  of  transacting  ordinary  business. 
The  above  principles  seem  to  be  well  estab- 
lished as  the  law  of  this  state,  and,  so  hold- 
ing, we  are  of  the  opinion  that  the  instruc- 
tions, taken  as  a  whole,  were  fair  and  lib- 
eral to  defendants,  and  clearly  and  tersely 
presented  the  law  as  applicable  to  the  facts 
of  this  case.  We  are  therefore  fully  con- 
vinced that  the  objections  urged  by  appel- 
lants to  the  instructions  given  by  the  court 
are  not  well  taken.  Therefore  the  action 
of  the  trial  court  in  this  respect  must  be 
sustained. 

3.  Having  found  that  the  trial  court  com- 
mitted no  reversible  error  In  the  admission 
and  rejection  of  testimony  and  In  the  declara- 
tions of  law  given  the  Jury,  we  are  now  con- 
fronted with  the  proposition  as  to  the  suf- 
ficiency of  the  evidence  developed  upon  the 
trial  to  authorize  the  submission  of  the  cause 
to  the  jury.  This  being  an  action  at  law,  the 
same  rule  applies  as  in  other  actions.  If  the 
evidence  is  conflicting,  this  court  wiU  not  un- 
dertake to  reconcile  it.  If  there  is  any  com- 
petent evidence  tending  to  show  the  insanity 
of  Mr.  Gruber,  in  'that  he  possessed  an  insane 
delusion  that  his  daughter  was  not  his  child, 
and  that  the  will  in  question  was  the  fruit  or 
offspring  of  such  delusion,  this  court  cannot 
disturb  the  verdict  of  the  jury  by  undertak- 
ing to  say  that  they  placed  an  improper  es- 
timate upon  the  weight  of  evidence.  Enapp 
V.  Trust  Co.,  199  Mo.,  loc,  cit  663,  98  S.  W. 


70,  and  authorities  there  cited.  Therefore  the 
only  question  remaining  for  this  court  to  de- 
termine is  whether  or  not  there  Is  sufficient 
evidence  disclosed  by  the  record  to  authorize 
the  submission  of  the  cause  to  the  jury  by 
the  trial  court  and  give  support  to  the  ac- 
tion of  the  court  in  overruling  defendants' 
demurrer  interposed  at  the  close  of  respond- 
ent's testimony,  as  well  as  that  asked  at  the 
close  of  all  the  testimony.  It  will  be  ob- 
served that  the  testimony  in  this  case  took 
a  wide  range.  It  began  with  the  marriage  of 
the  testator  to  his  wife  in  about  the  year 
1880.  It  disclosed  their  family  relations,  es- 
pecially the  treatment  of  his  family  by  Mr. 
Gruber  from  the  time  his  first  child,  Bessie, 
was  bom,  up  to  the  time  of  the  deatb  of 
Mrs.  Gruber  in  March,  1901,  and  continuing 
from  that  time  up  to  the  time  of  the  death  of 
Mr.  Gruber  in  the  early  spring  of  1901. 
His  business  habits,  as  weU  as  his  social  rela- 
tions, were  gone  into  from  the  time  of  bis 
marriage  to  the  time  of  his  death.  Such  lati- 
tude of  investigation  was  proper  and  waa  Jus- 
tified under  the  law.  Where  a  charge  of  in- 
sanity is  made  against  a  testator,  evidence 
is  competent  to  show  the  condition  of  his 
mind  long  prior  to  and  closely  approaching 
the  time  of  the  execution  of  the  will,  as  well 
as  the  condition  of  his  mind  shortly  subse- 
quent to  its  execution.  The  purpose  of  such 
testimony  is  to  Indicate  the  state  of  his  mind 
at  the  very  time  of  the  execution  of  the  will. 
The  condition  of  his  mind  is  tried  as  of  that 
time.  All  such  evidence  is  receivable  for  the 
purpose  of  indicating  to  the  jury  whether  or 
not  the  testator,  at  the  time  the  will  was  ex- 
ecuted, had  sufficient  mental  capacity  to  fill 
the  requirements  of  the  law.  Von  De  Veld 
V.  Judy,  143  Mo.,  loc.  cit  363,  44  S.  W.  1117 ; 
Knapp  v.  Trust  Co.,  199  Mo.  640,  98  S.  W. 
70;  Helton  v.  Cochran,  208  Mo^  loa  dt.  426. 
106  S.  W.  1035. 

After  carefully  analyzing  in  detail  the 
whole  record  of  the  evidence  in  this  case,  we 
have  come  to  the  conclusion  that  the  verdict 
rendered  by  the  jury  ought  to  be  sustained 
for  the  following  reasons:  From  about  the 
year  1880,  when  Mr.  Gruber  married,  up  to 
about  1899,  he  lived' a  hai^y  life  with  his 
wife  and  children.  He  bad  a  prosperous  busi- 
ness and  accumulated  property.  He  was  af- 
fectionately devoted  to  his  family,  and  the 
respondent,  Bessie,  was  his  favorite.  The 
family  stood  higlx  In  the  community  wherr 
they  lived,  and  there  was  never  a  breath  of 
suspicion,  so  far  as  the  evidence  shows, 
against  the  marital  loyalty  of  Mrs.  Gruber. 
Some  time,  presumably  after  the  birth  of  hi^i 
children,  Mr.  Gruber  began  drinking,  and  the 
habit  grew  upon  him  until  it  reached  an  ex- 
cessive state.  He  then  began  regularly  to 
come  home  In  the  evening  from  his  oflice 
work  in  a  state  of  Intoxication,  grew  ir- 
ritable, cross,  and  fault-finding  with  his  fami- 
ly, and  especially  Mrs.  Gruber  and  his  daugh- 
ter Bessie.  About  this  time,  without  any  rea- 
son whatever,  so  far  as  the  evidence  discloses. 
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he  conceived  the  false  belief  that  Bessie  was 
not  his  child,  and  by  innuendo  at  least  ac- 
cused his  wife  of  not  being  tme  to  her  mar- 
riage vows.  The  witnesses  describe  the  first 
time  that  he  made  the  charge  that  Bessie 
was  not  his  child.  He  then  continued  nearly 
every  day  to  make  the  same  charge,  and  evi- 
dently formed  a  great  aversion  to  his  daugh- 
ter Bessie.  So  far  as  the  evidence  shows,  he 
never  after  that  treated  her  kindly  and  as  a 
daughter.  Mrs.  Gruber  remonstrated  and  rea- 
soned with  him,  and  so  did  his  children  and 
the  old  colored  woman  who  lived  in  the  yard; 
but,  instead  of  listening  to  them,  he  became 
insanely  angry  and  raved  like  a  madman. 
This  conduct  continued  up  to  the  time  of  the 
death  of  Mrs.  Gruber  in  March,  1901.  There 
is  no  donbt  but  that  his  habits  of  intoxication 
and  his  treatment  of  his  wife  and  daughter 
hastened  her  death.  After  the  death  of  Mrs. 
Gruber,  passing  by  his  unnatural  conduct 
which  occurred  at  her  deathbed,  he  continued 
to  keep  up  his  excessive  habits  of  drinking 
and  intoxication,  and  his  treatment  of  his 
daughter  Bessie,  instead  of  improving,  grew 
worse,  and  he  continued  repeatedly  and  often 
to  accuse  her  of  not  being  his  daughter,  and 
to  tell  her  that  she  would  not  get  any  of  his 
property.  The  evidence  shows  that  Bessie 
was  dutiful  and  obedient  to  her  father  and 
very  solicitous  for  his  welfare;  that  she  kept 
house  for  Mr.  Gruber  and  her  two  little 
brothers;  that  she  was  very  much  devoted  to 
her  brothers  and  did  all  for  them  and  her 
father  she  possibly  could.  There  Is  no  evi- 
dence showing  that  she  was  rebellious  or  dis- 
obedient, or  that  she  refused  to  go  to  school, 
outside  of  one  or  two  indefinite  statements 
that  should  have  been  made  by  Mr.  Gruber. 
In  the  summer  of  1901,  without  any  cause,  so 
far  as  disclosed  by  the  evidence,  Mr.  Gruber 
drove  Bessie  away  from  his  house,  telling  her 
that  she  was  not  his  child  and  to  leave  his 
home.  Afterward,  upon  being  sent  for  by 
him,  she  returned  and  remained  with  him  un- 
til January  1,  1902;  but  his  intemperate  hab- 
its continued.  His  treatment  of  Bessie  was 
the  same  as  before.  He  insisted  that  she  was 
not  his  child,  and  that  he  would  not  leave  her 
any  property,  although  she  and  her  brothers, 
especially  the  older  one,  Casper,  tried  to  con- 
vince him  to  the  contrary.  Their  home  life 
with  Bessie  as  housekeeper  and  foster  mother 
of  her  brothers  terminated  and  ended  on  Jan- 
uary 1,  1902,  when  he  drove  her  from  his 
house  on  a  cold  night,  admoulsbiug  her  never 
to  return  or  to  darken  his  door  again,  with 
curses  ayd  imprecations,  and  charging  her 
that  she  was  not  his  daughter,  and  he  would 
give  her  none  of  his  property,  at  the  same 
time  telling  her  to  go  and  get  married  if 
8h€  wanted  to.  The  following  month  she  was 
married  to  Mr.  Buford,  her  present  husband. 
Bessie  saw  her  father  only  once  after  that 
Some  time  during  1908,  in  the. spring  of  the 
year,  she  met  her  father  in  Lexington.  He 
ref  ased  to  recognize  her  as  his  daughter,  told 


her  that  she  was  not  his  child,  and  refused  to 
have  a  conversation  with  her. 

The  foregoing  outline  of  facts  was  testi- 
fied to  by  those  who  were  close  to  him  and 
saw  him  every  day,  and  who  were  in  the  most 
favMrable  position  and  had  the  best  oppor- 
tunity of  knowing  and  observing  his  conduct 
and  actions.  Appellants  Introduced  quite  a 
number  of  witnesses — business  men  of  good 
standing,  who  occasionally  bad  business  trans- 
actions with  Mr.  Gruber — who  testified  to  his 
good  business  qualifications,  and  that,  so  far 
as  they  had  observed,  he  was  a  man  of  sound 
mind.  They  had  no  opportunity  to  observe 
his  conduct  at  home  and  his  treatment  of  his 
wife  and  daughter.  Possibly  Mr.  Hlcklin 
was  closer  to  Mr.  Gruber  and  saw  more  of 
him  from  the  spring  of  1903  to  November, 
1903,  than  any  other  person,  except  the  sons 
of  Mr.  Gruber.  He  says  that  he  was  drunk 
about  all  the  time;  but,  while  he  was  talka- 
tive, he  could  not  carry  on  a  connected  con- 
versation, and  there  was  no  point  to  anything 
be  said.  Mr.  Hlcklin  ofiSced  near  him,  and 
saw  him' every  day,  and  bad  a  better  oppor- 
tunity of  observing  his  conduct  during  that 
time  than  any  other  outside  witnesses  who 
testified.  It  Is  well  to  note  the  circumstances 
under  wliich  the  will  was  made.  It  will  be 
observed  that  the  provisions  of  the  will  made 
no  change  in  the  statutory  devolution  of  the  ' 
property,  except  to  disinherit  his  daughter. 
It  is  quite  evident  that  the  only  object  he 
had  in  making  the  will  was  to  deprive  Bessie 
of  any  benefit  of  his  estate.  It  will  also  be 
observed  from  the  testimony  of  Mr.  Wallace, 
who  wrote  the  will,  that  while  he  spoke  of 
Robert  and  Casper  as  his  two  boys,  he  spoke 
of  Mrs.  Buford  as  Bessie,  and  did  not  use 
the  word  "daughter,"  telling  Mr.  Wallace  that 
he  did  not  want  Bessie  to  have  any  of  bis 
property,  that  he  only  intended  to  give  her 
$1,  and  that  he  wanted  it  put  in  that  way. 
While  It  is  true  that  he  did  not  tell  Mr.  Wal- 
lace that  he  was  diainheritlng  Bessie  because 
she  was  not  his  daughter,  yet  It  is  dlflScult, 
in  view  of  all  the  facts  proven,  to  conceive 
how  the  Jury  came  to  any  other  conclusion 
than  that  at  the  time  of  making  the  will  he 
entertained  the  false  belief  and  delusion  that 
Bessie  was  not  his  daughter,  and  that  he 
was  impelled  by  that  false  notion  to  execute 
the  will.  At  least  we  are  of  the  opinion  that 
the  Jury  was  Justified  In  reaching  that  con- 
clusion by  the  evidence  ottered.  There  can 
l>e  no  question  but  that  for  a  time,  extending 
from  about  the  year  1899  to  January  1,  1902, 
Mr.  Gruber  entertained  tbe  fixed  and  false 
belief  that  Bessie  was  not  his  child,  and 
that  there  was  ample  evidence  to  Justify  the 
characterization  of  such  belief  as  "mono- 
mania" or  an  "insane  delu^on." 

It  Is  said  in  the  case  of  State  v.  Lowe,  93 
Mo.  547,  5  S.  W.  889,  that:  "The  rule  of  law, 
as  I  understand  it  to  be,  is  that,  where  in- 
sanity is  tbe  result  of  some  temporary  cause, 
as  a  fit  of  sickness,  or  the  like,  then  no  pre- 
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sumptions  of  continuity  flow  from  such  tem- 
porary cause;  but,  on  the  other  hand,  when 
you  establish,  as  the  evidence  tended  to  do  In 
this  case,  an  Insane  condition  of  mind,  exist- 
ing and  exhibiting  its  peculiarities  for  a  long 
period  of  years,  I  Incline  to  think  that  an  in- 
struction embodying  the  principle  evidently 
Intended  to  I>e  contained  in  the  one  asked 
should  have  been  given.  •  •  ♦  This  habit- 
ual •  ♦  •  state  of  insanity  being  shown 
to  exist,  its  continued  existence  will  be  pre- 
sumed, and  the  burden  of  establishing  a  sub- 
sequent lucid  interval  at  the  time  of  the  act, 
either  civil  or  criminal,  being  done,  lies  on 
him  who  asserts  It"  In  State  v.  Wllner,  40 
Wis.  304,  where  the  circumstances  tended 
to  show  Insanity  or  delusion,  it  was  held  er- 
ror to  refuse  an  instruction  which  embodied 
the  idea  of  the  presumption  of  continuance 
of  such  delusion.  In  the  case  at  bar,  the 
Insane  delusion  having  been  shown  to  exist, 
taken  in  connection  with  the  conduct  of  Mr. 
Gruber  during  the  years  1902  and  1903,  es- 
pecially the  condition  of  his  mind  growing 
out  of  his  habit  of  the  excessive  use  of  in- 
toxicating liquor,  as  well  as  the  facts  sur- 
rounding the  execution  of  the  will,  we  think 
the  jury  warranted  in  finding  that  at  the 
time,  and  at  the  very  moment  when  the  will 
was  executed,  Mr.  Gruber  was  laboring  un- 
der the  Insane  delusion  that  respondent  was 
not  his  child,  and  that  the  will  In  question 
was  the  fruit  or  offspring  of  such  delusion. 
So  holding  that  the  verdict  rendered  by 
the  jury  in  this  cause  finding  that  the  paper 
writing  propounded  as  the  last  will  and  tes- 
tament of  Gustav  Gruber  was  not  his  will 
was  justified  by  the  evidence,  and  that  the 
trial  court  acted  correctly  by  submitting  the 
cause  to  the  jury  upon  proper  instructions, 
the  judinnent  of  the  trial  court  setting  aside 
the  will  of  Gustav  Gruber,  deceased.  Is  af- 
firmed, and  it  is  so  ordered.    All  concur. 


MOWRT  et  al.  v.  NORMAN. 

(Supreme  Court  of  Missouri,  Division   No.   1. 

Nov.  27,  1909.) 

1.  Appeai,  and  Erbor  (J  119o»)— Subsequent 
Appeals— FoRMEE  Decision  as  Law  of  the 
Case. 

In  a  will  contest,  the  court  directed  a  find- 
inx  that  the  writing  was  the  last  will  and  tes- 
tament of  deceased,  and  on  appeal  the  Supreme 
Court  held  that  such  a  direction  was  error. 
Held  that,  on  a  subsequent  trial  of  the  case  on 
the  same  evidence,  the  trial  court  properly  re- 
fused to  give  this  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  4G61-46C5;  Dec.  Dig.  { 
119o.«] 

2.  Wills  (§§  53,  164*)— Contests  — Awciasi- 
BiLiTT  OF  Evidence. 

It  is  the  purpose  of  the  law  in  will  contests 
to  place  the  jury  in  the  position  of  the  tes- 
tator, especially  as  to  his  relations  with  those 
who  are  the  natural  objects  of  his  bounty,  and 
evidence  is  admissible  to  show  the  financial 
condition  and  relative  situations  and  needs  of 


those  having  a  claim  upon  testator's  bounty; 
such  evidence  bearing  upon  the  ist'ue  of  undue 
influence  and  mental  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  129,  405,  40(5 ;   Dec.  Dig.  US  53,  104.*] 

3.  Appeal  and  Error  (|  882*)- Estoppel  to 
Allege  Error— Instructions. 

In  a  will  contest,  where  the  court,  at  the 
request  of  defendant  instructs  the  jury  that 
one  of  the  questions  to  be  determined  is  the 
capacity  of  testator  to  make  a  will,  be  cannot 
complain  of  a  iiroper  instruction  given  at  the 
instance  of  plaiutifts  bearing  upon  the  same 
issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3G02-3604;  Dec  Dig.  i 
882.*] 

4.  Wills  (|  50»)— Contests— Instructions. 

An  instruction,  in  a  will  contest,  that  in 
determining  the  issue  as  to  the  soundness  of 
mind  and  testamentary  capacity  of  testator, 
before  the  jury  can  find  in  favor  of  the  will, 
they  must  believe  from  a  preponderance  of  the 
evidence  that,  at  the  signing  and  execution 
thereof,  testator  had  suflJcient  understanding  to 
comprehend  the  nature  of  the  transaction  that 
he  was  engaged  in,  the  nature  and  extent  of  his 
property,  and  to  whom  he  desired  to  give  it  and 
was  givme  it,  without  the  aid  of  any  other 
person,  and  unless  the  proponent  of  the  will  has 
shown,  by  such  preponderance  of  evidence,  that 
he  did  possess  all  these  requisites,  they  should 
find  that  the  writing  introduced  was  not  his 
will.     Held,  that  the  Instruction  was  correct 

[Bid.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  IS  96-100;    Dec.   Dig.  i  50.*] 

5.  Wills  (i  52*)  —  Contests  —  Burden  or 
Proof. 

In  a  will  contest,  the  burden  is  on  the  pro- 
ponent to  establish  the  mental  capacity  of  the 
testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §g  lOl-llO;  Dec.  Dig.  8  52.*] 

6.  Wills  (|   155*) — Contests— Instructions. 

In  a  will  contest,  an  instruction  that  if 
the  jury  believe  that  at  the  time  of  the  exe- 
cution, deceased  was  of  sound  and  disposing 
mind  and  of  sufficient  memory  to  execute  a 
will,  and  if  they  further  find  from  the  evi- 
dence that  when  it  was  executed,  his  mind 
was,  from  disease  or  other  cause  or  causes,  sub- 
ject to  the  control  of  the  beneficiary  in  the 
will,  and  that  said  beneficiary  unduly  exercised 
sncb  control  at  the  time  of  the  execution  of 
such  paper,  so  as  to  destroy  the  free  will  of 
deceased  in  the  disposition  of  his  property,  or 
so  as  to  induce  him  to  sign  a  paper  making  a 
different  disposition  of  his  property  from  what 
he  would  have  made  if  uninfluenced,  so  that 
such  disposition  was  not  the  free  will  and  desire 
of  deceased,  then  their  verdict  should  be  against 
the  will,  properly  states  the  law. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  SI  S75-381 :    Dec.  Dig.  f  155.*] 

7.  Wills  (|  163*)— Contests— Instructions. 

An  instruction,  in  a  will  contest  that  if 
the  jury  believe  from  the  evidence  that  the 
beneficiary  of  the  will,  who  was  testator's  son, 
at  the  time  of  the  making  of  the  will,  and  for 
several  years  prior  thereto,  sustained  confiden- 
tial and  fiduciary  relations  towards  his  father, 
and  that  he  resided  with  his  father  until  his 
death,  and  bad  complete  control  of  the  household 
affairs,  had  the  close  and  implicit  confidence 
of  his  father,  that  his  father  looked  to  him  for 
advice,  counsel,  and  direction,  that  he  had  sole 
control  over  his  father's  business,  and  that  he 
is  the  only  substantial  beneficiary  in  the  will, 
then  the  law  presumes  that  the  will  is  the  re- 
sult of  the  undue  influence  of  the  beneficiary 
over  the  testator,  and,  unless  such  presumption 
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Is  rebutted  by  preponderance  o{  the  evidence, 
the  jaiy  should  find  against  the  will,  and  that 
the  burden  of  overcoming  such  presumption  is 
on  proponent,  is  a  correct  statement  of  the  law. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent- 
Dig.  H  388-402;    Dae.  Dig.  f  163.»] 

8.  STIPUI.ATI0N8   (§   14*)— CONSTBUCTION, 

A.  stipulation  that  either  party  on  the  sec- 
ond trial  of  a  case  might  read  the  evidence  of 
any  witness  given  on  toe  former  trial  is  broad 
enough  to  include  witnesses  who  were  present 
at  the  second  trial. 

[Ed.  Note.— For  other  cases,  s6e  Stipulations, 
Cent  Dig.  {  32;  Dec.  Dig.  {  14.*] 

9.  Apfeai.  and  Ebsob  (f  549*)— Bnx  of  Ex- 
CEPTiONB— Necessity. 

Where  it  is  stipulated,  in  the  second  trial 
of  a  case,  that  the  evidence  given  at  the  first 
trial  may  be  read  at  the  second  trial,  and  coun- 
sel for  plaintiffs  criticise  defendant,  who  was 
present,  for  not  testifying  in  person,  an  objec- 
tion to  such  criticism  cannot  be  considered  on 
appeal,  where  it  is  not  shown  by  the  bill  of 
exceptions  that  objections  were  made  to  the 
remarks  in  the  course  of  the  trial,  or  that  ex- 
ceptions were  taken  thereto,  as  such  an  ob- 
jection cannot  be  preserved  by  setting  out  the 
remarks  in  the  motion  for  new  trial  and  sus- 
taining such  averment  by  an  affidavit. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2441-2431;  Dec.  Dig.  ( 
649.*] 

■  Appeal    from    Circalt    Court,    Nodaway 
County:   F.  A.  Cummins,  Special  Judge. 

Action  by  Irena  Mowry  and  Mary  Ketter- 
ing against  Marlon  Norman.  The  court,  at 
the  request  of  plalntllTs  for  tbelr  second 
Instruction,  told  the  jury  that  although  they 
may  believe  from  the  evidence  that,  at  the 
time  of  the  execution  of  the  writing  read 
In  evidence  as  the  last  will  of  the  deceased, 
be  was  of  sound  and  disposing  mind  and 
memory  and  of  sufficient  mental  capacity 
to  execute  a  will,  yet.  If  they  further  find 
and  believe  from  the  evidence  that,  at  the 
time  of  the  execution  of  such  paper,  his 
mind  was,  from  disease,  age,  decrepitude, 
bodily  or  mental  decay,  or  other  cause  or 
causes,  subject  to  the  control  of  the  bene- 
ficiary of  the  will,  and  that  said  beneficiary 
unduly  exercised  such  dominion,  power,  and 
Influence  over  his  mind  at  the  time  of  the 
execution  of  said  paper  as  to  destroy  his 
free  will  in  the  disposition  of  his  property, 
or  as  to  Induce  him  to  sign  a  paper  which 
made  a  different  disposition  of  his  property 
from  what  he  would  have  made  If  uninflu- 
enced, and  80  that  such  disposition  was  not 
the  free  will  and  desire  of  the  said  deceas- 
ed, then  tbelr  verdict  will  be  against  tbe 
will.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Afilrmed. 

See,  also,  204  Mo.  173,  103  S.  W.  15. 

Cook  &  Wright,  W.  W.  Ramey,  and  Shlna- 
barger,  Blagg  &  Ellison,  for  appellant 
John  Kennlsb  and  John  M.  Dawson,  for  re- 
spondents. 

GRAVES,  J.  This  case  Is  here  for  the 
second  time.  It  stands  admitted  that  the 
facts  are  practically  the  same  as  before.    In 


fact,  the  greater  portion  of  the  evidence 
was  read  from  the  previous  record,  and  that 
offered.  In  addition,  does  not  substantially 
change  the  case  or  the  questions  Involved 
therein.  Upon  this  point,  tbe  present  ap- 
pellant says:  "The  evidence  at  the  last 
trial  was,  as  per  stipulation  duly  flled,  most- 
ly, read  to  the  jury  from  the  bill  of  excep- 
tions filed  in  the  first  appeal,  there  being 
but  few  witnesses  Introduced  in  person;  and 
this  very  commendable  method  of  procedure, 
adopted  for  tbe  purpose  of  saving  costs, 
gives  rise  to  one  of  the  Important  points 
urged  by  appellant  as  ground  for  reversal, 
viz.,  tbe  misconduct  of  counsel  for  respond- 
ents as  appears  in  the  bill  of  exceptions, 
and  presented  In  our  brief."  At  the  first  trial, 
at  the  close  of  all  the  testimony,  the  learned 
trial  judge,  by  peremptory  instruction,  di- 
rected the  jury  to  find  that  the  paper  writ- 
ing was  tbe  last  will  and  testament  of  Wes- 
ley Norman.  A  verdict  was  returned  In  ac- 
cordance with  such  direction  from  the  court, 
and  upon  that  verdict  judgment  was  render- 
ed, from  which  the  plaintiffs  (contestants) 
duly  appealed.  Mowry  v.  Norman,  204  Mo. 
173,  103  S.  W.  15.  This  judgment  we  re- 
versed and  remanded  the  cause.  The  plead- 
ings and  facts  are  fully  set  out  in  the  opin- 
ion there  given,  and  It  would  be  a  trespass 
upon  time  and  space  to  reiterate  them  here. 
We  were  then  fully  possessed  of  the  facts  and 
in  the  opinion  stated  them.  The  InqniriiiR 
mind  can  gather  them  from  this  first  opin- 
ion. 

Upon  a  retrial  before  a  special  judge,  the 
cause  was  submitted  to  a  jury,  and  this 
jury  found  that  tbe  paper  writing  was  not 
the  last  will  and  testament  of  Wesley  Nor- 
man, upon  which  verdict  judgment  was  in 
due  form  rendered,  and  from  this  judgment 
the  proponent  of  the  will  has  now  appealed. 
Whilst  the  facts  in  the  case  proper  are  prac- 
tically the  same,  some  new  questions  are 
raised  upon  the  Instructions,  as  well  as 
some  matters  occurring  during  the  trial. 
In  the  former  opinion  we  held  that  the 
case  should  have  at  least  gone  to  the  jury 
upon  the  question  of  undue  influence;  but, 
as  to  tbe  question  of  mental  capacity,  we 
declined  to  pass  upon  that  issue  In  express 
terms  either  one  way  or  the  other;  but  from 
tbe  opinion  In  general  It  may  be  gathered 
that  tbe  testimony  upon  absolute  mental  In- 
capacity was  somewhat  scant  and  question- 
able In  view  of  some  of  the  Missouri  cases. 
These  cases  we  did  not  then  go  into  because 
we  had  reached  the  conclusion  that  the  case 
would  have  to  be  reversed  and  remanded 
upon  the  other  ground.  So  that  it  will  only 
be  necessary  to  note  tbe  new  questions  in 
this  record,  leaving  tbe  summary  of  the  evi- 
dence to  be  gathered  from  the  former  opin- 
ion. Such  po.rtlons  of  the  new  record,  as 
well  as  tbe  old,  as  may  be  necessary  to  a 
disposition  of  tbe  present  legal  questions. 
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now  urged,  wlU  be  noted  In  the  course  of 
the  opinion,  and  this  on  the  theory  that  both 
opinions  will  be  read  together  in  order  to 
get  the  full  scope  of  this  opinion. 

1.  At  the  close  of  all  the  evidence  In  the 
case,  the  defendant  or  proponent  of  the 
wlU,  in  this  trial,  as  in  the  previous  trial, 
asked  a  peremptory  instruction,  directing 
the  Jury  to  find  that  the  paper  writing  was 
the  last  will  and  testament  of  Wesley  Nor- 
man, deceased.  Although  given  in  the  first 
trial,  it  was  refused  in  this  trial.  This  re- 
fusal is  urged  as  error.  In  refusing  such 
an  Instruction,  the  trial  court  was  but  fol- 
lowing the  mandates  of  this  court.  We  ex- 
amined the  record  on  the  former  appeal  and 
were  satisfied  that  there  was  a  case  for  the 
Jury.  Contestants'  case  has  not  been  weak- 
ened by  the  facts  presented  In  the  last  trial. 
This  peremptory  Instruction  was  therefore 
properly  overruled. 

2.  It  Is  further  urged  that  error  was  com- 
mitted in  permitting  the  plaintiffs  (contest- 
ants) to  show  their  financial  condition,  a 
condition  thoroughly  shown  to  have  been 
within  the  knowledge  of  the  testator.  In 
will  contests,  the  purpose  of  the  law  is  to 
place  the  Jury  In  the  ]>osltlon  of  the  testa- 
tor. Especially  is  this  true  as  to  the  rela- 
tions of  testator  with  those  who  are  the  nat- 
ural objects  of  his  bounty.  If  it  be  shown 
that  one  child  has  been  successful  In  life, 
and  furthet  shown  that  this  child  bore  a 
confidential  or  fiduciary  relationship  to  the 
testator,  and  further  shown  that  the  testa- 
tor was  In  i>o8itIon  to  know,  and  did  know, 
the  financial  situation  of  the  other  children 
(natural  children  of  his  bounty),  and,  under 
these  circumstances,  a  will  is  made  giving 
all  the  property  to  the  one  who  was  In  no 
way  (financially  speaking)  dependent  upon 
the  bounty  of  the  testator,  such  evidence  is 
competent  to  show  that  the  testator  was 
either  incapacitated  to  make  a  will  by  not 
being  able  to  fully  contemplate  and  know 
the  objects  of  his  bounty,  or  it  Is  competent 
as  tending  to  show  undue  Influence  upon  the 
mind  of  the  testator  In  the  execution  there- 
of. Sucli  evidence  bears  upon  the  issue 
of  undue  influence  and  mental  Incapacity. 
Thompson  v.  Ish,  99  Mo.  160,  12  S.  W.  610, 
1"  Am.  St.  Rep.  552;  Schouler  on  Wills  (3d 
Ed.)  p.  263;  28  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  pp.  106,  107.  By  the  latter  authority, 
with  citations  from  many  states,  it  Is  said: 
"The  character  of  the  provisions,  however, 
as  being  Just  or  unjust,  reasonable  or  un- 
reasonable, may  be  considered  by  the  Jury 
as  tending  to  throw  light  on  the  capacity  <of 
the  testator.  E>vldence  Is  therefore  admis- 
sible tending  to  throw  light  on  the  question 
of  the  justice  or  reasonableness  of  the  will. 
Such  evidence  usually  relates  to  the  relative 
situations  and  needs  of  those  having  a  claim 
on  the  testator's  bounty,  and  to  the  relations 
between  the  testator  and  those  Teoelvlng  or 
claiming  to  have  been  unfairly  deprived  of 
this  bounty."    And  this  court,  in  the  recent 


case  of  Meier  v.  Bucbter,  197  Mo.,  Joe.  cit. 
90.  94  S.  W.  883,  6  L.  E.  A.  (N.  S.)  202,  has  ex- 
pressly approved  this  language.  The  writer 
hereof  did  not  sit  in  that  case,  because  not 
argued  In  his  presence,  but  fully  concurs 
in  the  doctrine  therein  announced.  There 
can  be  no  question  of  evidence  as  to  the  rel- 
ative situations  and  needs  of  those  having 
a  claim  upon  the  bounty  of  a  testator  being 
proper  evidence.  Xou  can  show  the  rela- 
tionship as  to  whether  the  testator  was 
friendly  or  nnfrlendly  to  the  natural  objects 
of  his  bounty.  The  principle  of  law  which 
admits  this  evidence  admits  the  other,  and 
for  the  same  reason.  Case  after  case  might 
be  cited;  but  we  will  not  take  further  space. 
This  contention  is  untenable. 

3.  Defendant  complains  of  the  action  of 
the  court  in  giving  Instruction  No.  1  for  the 
plaintiffs.  This  instruction  goes  to  the  ques- 
tion of  mental  incapacity  to  make  a  will. 
If  It  were  not  for  the  fact  that  defendant 
himself  had  asked  several  Instructions  on 
this  same  question.  It  might  be  debatable  as 
to  whether  or  not  the  Instruction  should 
have  been  given.  At  the  previous  hearing  of 
this  cause  in  this  court,  we  did  not  pass  up- 
on that  question,  but  contented  ourselves  by 
saying  that  a  peremptory  instruction  to  find 
that  the  written  instrument  was  the  last 
will  and  testament  of  Wesley  Norman  was 
properly  refused,  at  least  upon  the  ground 
that  there  was  strong  evidence  tending  to 
show  undue  influence.  The  burden  Is  upon 
the  proponent  of  the  will,  or  the  defendant 
In  this  case,  to  show  the  mental  capacity  of 
the  party  making  the  will,  and  so  long  and 
so  recently  has  this  doctrine  been  announc- 
ed that  citation  of  authority  is  not  called 
for.  Now  in  the  present  trial  the  jiroponent 
of  the  will,  defendant  herein,  by  his  Instruc- 
tion No.  1,  had  the  court  to  declare  that 
there  were  three  questions  to  be  determin- 
ed: (1)  As  to  whether  or  not  the  will  was 
formally  executed;  (2)  as  to  whether  or  not 
the  decedent  was  sound  enough  in  mind  and 
memory  to  make  a  will;  and  (3)  as  to 
whether  or  not  the  testator's  mind  was  op- 
erating under  the  undue  influence  of  Marlon 
Norman.  As  to  the  first  qnestion,  defend- 
ant asked  a  peremptory  instruction  which 
was  given.  As  to  the  second  question,  I.  e., 
that  of  mental  incapacity,  the  defendant, 
instead  of  asking  for  a  peremptory  instruc- 
tion, and  thereby  forcing  the  court  to  de- 
clare whether  or  not  there  was  any  evi- 
dence upon  which  to  submit  said  question, 
assumed  a  dlfTerent  course;  that  is  to  say.  he 
asked  and  had  given  instructions  fully  cover- 
ing and  submitting  to  the  Jury  the  question  of 
mental  incapacity.  Now  bearing  in  mind  that 
upon  this  question  the  burden  was  upon  de- 
fendant, the  plaintiffs  asked  and  the  following 
Instruction  was  given:  "The  court  instructs 
the  jury  that.  In  determining  the  issue  of  the 
sufiQcIent  sonndness  of  mind  and  testamen- 
tary capacity  possessed  by  said  Wesley  Nor- 
man to  make  a  will,  before  you  can  find  In 
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favw  of  aaid  proposed  will,  you  must  be- 
lieve from  a  preponderance  of  the  evidence 
that,  at  the  time  of  the  signing  and  execu- 
tion thereof,  the  said  Wesley  Norman  had 
sufficient  understanding  to  comprehend  the 
nature  of  the  transaction  that  he  was  then 
engaged  in,  the  nature  and  extent  of  his 
property,  and  to  whom  he  desired  to  and 
was  giving  it,  without  the  aid  of  any  other 
person,  and,  unless  the  defendant  has  shown 
by  such  preponderance  of  evidence  that  he 
did  possess  all  these  requisites,  you  should 
find  that  the  paper  writing  introduced  In  evi- 
dence Is  not  the  will  and  testament  of  the 
deceased,  Wesley  Norman." 

Defendant  now  says  that  this  instruction 
Is  error,  and  in  support  thereof  cites  us  to 
the  cases  of  Couch  v.  Gentry,  113  Mo.  248, 
20  S.  W.  890,  and  Winn  v.  Grler,  217  Mo., 
loc.  dt.  447,  117  S.  W.  48.  He  also  com- 
plains that  It  was  Indicated  to  the  court  in 
the  previous  trial  that  the  question  of  tes- 
tamentary incapacity  was  not  shown  by  the 
evidence.  The  previous  opinion  in  this  court 
did  not  positively  pass  upon  that  question; 
but,  in  fairness  to  the  defendant.  It  should 
be  said  that  there  was  doubt  as  to  the  suffi- 
ciency of  the  evidence  upon  that  point 
This,  however,  need  not  be  discussed  at  this 
time.  Under  all  the  rules,  the  defendant 
(proponent  of  the  will)  must  establish  the 
mental  capacity  of  the  testator.  When  such 
defendant,  by  instructions  submitted  by  him 
and  approved  by  the  court,  presents  that 
question  to  a  Jury,  It  cannot  be  said  that 
the  opposite  party  has  committed  error 
when  they  submit  and  have  approved  an  in- 
struction upon  the  same  question,  unless  the 
Instructions  so  given  are  absolutely  at  vari- 
ance, so  that  a  Jury  might  be  mislead  by  ei- 
ther or  all  of  the  instructions.  It  has  been 
continuously  held  that,  where  one  side  pre- 
sents instructions  upon  certain  i>oInts,  the 
other  side  cannot  be  held  as  committing  er- 
ror in  presenting  similar  instructions  upon 
the  same  question.  See  Gordon  v.  Park,  219 
Mo.  600,  117  S.  W.,  loc.  clt.  1166,  and  cases 
cited. 

In  this  case  the  instructions  asked  and 
received  by  defendant  were  as  broad  as  the 
law  will  permit,  and  he,  having  Invoked  the 
judgment  of  the  Jury  upon  the  question  of 
mental  incapacity,  is  In  no  position  to  com- 
plain of  a  proper  instruction  upon  the  same 
question  by  the  plalntifFs.  Defendant  having 
the  burden  cast  upon  him  as  to  the  question 
of  mental  incapacity  asked  and  received  in- 
strnctlons  fully  as  broad,  if  not  broader,  than 
the  case  law  of  the  state.  With  this  situa- 
tion, the  plaintUts  asked  the  instruction  quot- 
ed above.  They  now  say  this  instruction  was 
error  because  this  court  had  indicated  that 
such  question  was  not  in  the  case.  We  did 
not  in  direct  terms  so  indicate;  but,  wheth- 
er we  did  or  not,  the  defendant,  having  ask- 
ed instructions  upon  the  same  question,  is 
in  no  condition  to  complain,  unless  the  in- 
stroctlon  given  for  plaintiffs  is  absolutely 


erroneous.  Defendant  might  have  asked  a 
peremptory  instruction  upon  this  question, 
and  thereby  obviated  the  question  here ;  but 
he  did  not  seek  so  to  do. 

Defendant  claims  that  such  instruction  as 
was  given  to  the  plalntitTs  la  condemned  by 
the  cases  of  Couch  v.  Gentry,  113  Mo.  255,  20 
S.  W.  890,  and  Winn  v.  Grler,  217  Mo.  447, 
117  S.  W.  48.  The  Instruction  we  have  set 
out  above.  In  the  Couch  Case,  Judge  Black, 
in  defining  what  he  understood  to  be  "mental 
incapacity,"  said:  "If  the  testator  under- 
stood the  business  about  which  he  was  en- 
gaged when  he  had  prepared  and  executed 
the  will,  the  persons  who  were  the  natural  ob- 
jects of  bis  bounty,  and  the  manner  in  which 
he  desired  the  dispositions  to  take  efTect,  he 
was  capable  of  making  a  will.  Schouler  on 
Wills,  i  68.  Such  is,  in  substance  and  effect, 
the  rule  as  stated  by  this  court  in  a  number 
of  cases.  Brinkman  v.  Rueggesick,  71  Mo. 
553;  Benolst  v.  Murrln,  58  Mo.  307;  Jack- 
son V.  Hardin,  83  Mo.  175 ;  Myera  v.  Hanger, 
98  Mo.  4^  11  S.  W.  974;  Thompson  v. 
Ish,  99  Mo.  160,  12  S.  W.  510,  17  Am.  St 
Rep.  552;  Norton  v.  Pazton,  110  Mo.  466, 
19  S.  W.  807.  We  said  in  the  case  last  men- 
tioned that  a  person,  though  aged  or  Infirm, 
who  is  able  to  transact  his  ordinary  business 
afTalrs,  and  who  has  a  mind  and  memory  ca- 
pable of  presenting  to  him  his  property  and 
those  persons  who  come  reasonably  within 
the  range  of  his  bounty,  has  the  capacity  to 
make  a  will."  In  Winn  v.  Grler  Judge  Fox 
said :  "The  cases  above  cited  have  firmly  set- 
tled the  question  as  to  the  requisite  test  of 
mental  capacity  sufficient  to  execute  a  valid 
will.  As  was  said  by  Gantt,  J.,  In  speaking 
for  this  court  in  Sayre  v.  Trustees  of  Prince- 
ton University  [192  Mo.  95,  90  S.  W.  787], 
supra,  'the  standard  of  mental  capacity  re- 
quired to  sustain  a  will  has  been  fixed  so 
far  as  Judicial  utterances  can  settle  a  prin- 
ciple, and  it  Is  that  the  testator  must  have 
"bad  sufficient  understanding  to  comprehend 
the  nature  of  the  transaction  that  he  was  en- 
gaged in,  the  nature  and  extent  of  his  prop- 
erty, and  to  whom  he  desired  to  give  it,  and 
was  giving  it,  without  the  aid  of  any  other 
person,"*  citing,  in  support  of  such  rule, 
Crossan  v.  Crossan,  169  Mo.,  loc.  dt  641,  70 
S.  W.  136;  Brinkman  v.  Rueggesick,  71  Mo. 
553;  Couch  v.  Gentry,  113  Mo.  248,  20  S 
W.  890." 

Comparing  the  Instruction  given  with  the 
discussions  made  by  Judges  Black  and  Fox, 
we  are  unable  to  discovN  any  error  in  plain- 
tiffs' instruction  set  out  above.  In  fact  we 
are  impressed  that  the  Instructions  upon  the 
other  side,  asked  and  obtained,  go  further 
than  the  cases  in  Missouri.  This  contention 
therefore  will  be  ruled  against  appellant 

4.  The  next  complaint  Is  that  the  court 
erred  in  giving  instruction  No.  2  for  the 
plalntlfTs.  This  instruction  Is  copied  bodily 
from  Moore  v.  McNulty,  164  Mo.,  loc.  clt  121, 
122,  64  8.  W.  159,  and  in  that  case  it  was 
approved.    It  was  the  third  in  a  series  of  in- 


Digitized  by 


Google 


728 


122  SOUTHWESTEBN  BEPORTEB. 


(Uo. 


etracUons  asked  by  the  plaintiff.  All  the 
instructions  are  set  out,  and  the  court  then 
used  this  language:  "These  Instructions, 
with  the  exception  of  the  fifth  for  plaintiff, 
fairly  submitted  the  issue  to  the  Jury.  The 
fifth  given  for  plaintiff  Is  so  Involved  and 
obscure  that  we  opine  it  is  improperly  cop- 
ied. As  it  now  stands,  Its  only  effect  would 
be  to  confuse  and  mystify  the  Issue."  This 
instruction,  in  exact  terms,  therefore  had  the 
express  approval  of  this  court,  in  a  case 
wherein  the  questions  raised  were  largely  up- 
on the  Instructions.  We  see  no  reason  to  de- 
part from  the  opinion  of  Gantt,  J.,  in  the  Mc- 
Nulty  Case. 

6.  It  is  next  urged  that  instruction  No.  6, 
given  for  plaintiffs,  was  error.  This  instrue- 
tion  reads:  "The  court  instructs  the  jury 
that,  if  they  believe  from  the  evidence  that 
Marlon  Norman  was  the  son  of  the  testator, 
Wesley  Norman;  that,  at  the  time  of  the 
making  of  the  paper  purporting  to  tie  bis 
will,  and  for  several  years  prior  thereto, 
he  sustained  confidential  and  fiduciary  rela- 
tions towards  his  father;  that  he  resided 
with  his  father  until  his  death,  and  had  com- 
plete control  of  the  household  affairs,  had 
the  close  and  implicit  confidence  of  his  fa- 
ther; that  his  father  looked  to  him  for  ad- 
vice, counsel,  and  direction ;  that  he  had  sole 
control  and  management  of  his  father's  busi- 
ness, property,  and  affairs ;  and  that  he  is 
the  only  substantial  beneficiary  in  said  will — 
then  the  law  presumes  that  said  purported 
will  Is  the  result  of  undue  Influence  of  the 
said  Marlon  Norman  over  the  said  Wesley 
Norman,  and,  unless  such  presumption  is  re- 
butted by  a  preponderance  of  the  evidence, 
you  should  find  that  said  paper  writing  rend 
In  evidence  is  not  the  last  will  and  testa- 
ment of  the  said  Wesley  Norman,  deceased, 
and  the  burden  of  overcoming  such  presump- 
tion is  on  the  defendant"  This  Instruction 
is  along  proper  linea  It  follows  the  opinion 
of  this  court  upon  the  former  trial.  Some 
of  the  language  might  be  Judiciously  chang- 
ed; but,  in  substance,  It  is  correct  It  is 
predicated  upon  the  facts  in  evidence,  and 
simply  says  to  the  Jury  that,  if  they  find 
from  the  evidence  certain  facts,  then  undue 
influence  will  be  presumed,  and,  further,  that 
It  devolves  upon  the  defendant  to  rebut  by 
the  proof  the  existence  of  undue  Influence. 
The  question  and  the  authorities  bearing 
thereon  were  discussed  in  the  prior  opinion, 
and  we  shall  not  repeat  here.  There  is  noth- 
ing new  in  the  evidence  or  the  authorities 
cited.  They  were  reviewed  at  the  last  hear- 
ing. 

6.  Another  assignment  of  error  is  that 
counsel  for  plaintiffs  made  Improper  remarks 
to  the  Jury  uuder  a  stipulation  filed  in  the 
case.  By  stipulation  it  was  agreed  that 
either  party  might  read  the  evidence  of  any 
witness  from  the  former  trial  from  the  for- 
mer bill  of  exceptions,  and  this  stipulation 


was  broad  enough  to  Include  witnesses  who 
were  present  Both  sides  acted  under  this 
stipulation.  The  defendant,  although  per- 
sonally present,  did  not  testify ;  but  his  evi- 
dence was  read  from  the  former  transcript 
of  the  case.  It  is  charged  in  the  motion  for 
new  trial  and  a  subjoined  affidavit  thereto 
that  counsel  for  the  plaintiffs  took  occasion 
to  severely  criticise  the  defendant  for  not 
having  testified  In  person.  This  complaint  is 
found  for  the  first  time  in  the  motion  for 
new  trial  and  the  subjoined  affidavit  There 
is  nothing  in  the  bill  of  exceptions  to  show 
that  any  objections  were  made  to  these  re- 
marks through  the  course  of  the  trial,  or 
that  any  exceptions  were  taken  thereto. 
That  you  cannot  preserve  a  iwint  on  such 
remarks,  by  merely  setting  them  out  in  the 
motion  and  sustaining  such  averment  by  an 
affidavit,  has  been  often  passed  upon  by  this 
court  See  Norrls  v.  Whyte,  158  Mo.  20,  57 
S.  W.  1037,  and  the  numerous  cases  therein 
cited. 

The  substantial  and  leading  contentions  of 
the  defendant  we  have  noted.  We  have  read 
again  the  evidence  in  the  record.  We  feel 
that  the  Jury  reached  a  righteous  verdict  In 
the  cause,  and,  unless  there  was  error  upon 
the  part  of  the  court  It  ought  to  be  aflSrmcd. 

We  discover  no  substantial  error  upon  the 
part  of  the  court,  and  the  judgment  Is  there- 
fore affirmed.  All  concur,  except  WOOD- 
SON, J.,  not  sitting. 


STATE  V.  TIERNAN. 

(Supreme  Court  of  Missouri,   Division  No.  2> 
Nov.  23,  1909.) 

1.  Elections  (§  329*)— Fraudui:.ent  Regis- 
tb  ati  o  n— e  v i de  n  ce. 

The  secretary  of  the  board  of  election  com- 
missioners, or  any  other  witness  knowing  the 
fact,  couid  testify  that  there  was  a  general 
registration  of  voters  in  a  city  at  the  time  and 
place  where  accused  was  alleged  to  have  il- 
legally registered. 

[Ed.    Note.— For  other  cases,   see   Elections,. 
Cent  Dig.  %  305;   Dec.  Dig.  {  329.»] 

2.  Witnesses  (j  247*)  —  Answebs  —  Repeti- 
tions—Election   Precincts. 

Where  a  witness,  in  a  prosecution  for 
fraudulent  registration,  stated  that  there  was  a 
registration  of  voters  on  the  days  in  (]uestion 
in  all  the  election  precincts  of  the  city,  and 
his  attention  was  then  called  to  the  preclncta 
by  number,  it  was  not  necessary  that  he  should 
repeat  the  word  "election"  every  time  he  men- 
tioned the  precinct  in  order  to  establish  that 
the  offense  was  committed,  as  alleged,  in  the- 
Eighth  election  precinct. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Dec.  Dig.  {  247.*] 

3.  Cbiminai,  Law  (S{  1044,  1064*)— Appeal 
AND  Error  —  Questions  Not  Raised  at 
Trial. 

Where  an  objection  that  the  indictment  waa 
found  without  any  evidence  before  the  grand 
jury,  and  that  the  names  of  the  registration 
officers  were  not  Indorsed  thereon,  was  not 
raised  by  a  timely  motion  to  quash  or  in  the  mo- 
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tion  for  a  new  trial  or  in  arrest  of  judgment,  it 
could  not  be  reviewed-  on  appeal. 

[l:;d.  Note.— For  otlier  case*,  see  Criminal 
Law.  Cent.  Dig.  iS  2672,  2673,  2676 ;   Dec.  Dig. 

Si  1044.  vm*] 

4.  Cbiminal  Law  (|  1064*)— APMAii— Objec- 
tions Not  Raised  at  Tbiai.. 

An  objection  that  accused,  after  bein^  ar- 
rested, was  taken  to  the  office  of  the  circuit  at- 
torney to  get  from  him  a  statement,  and  the 
statement  of  the  circuit  attorney  with  refer- 
ence thereto,  not  having  been  assigned  as  a 
ground  for  a  new  trial,  coaid  not  be  considered 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2676;   Dec.  Dig.  { 1064.*] 

Appeal  from  St.  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

William  Tleman  was  convicted  of  fraud- 
nleut  registration,  and  be  appeals.  Af- 
firmed. 

C.  Orrick  Bishop,  for  appellant.  B.  W. 
Major,  Atty.  Gen.,  and  Jas.  T.  Blair,  Asst 
Atty.  Gen.,  for  the  State. 

GANTT,  P.  J.  On  the  2l8t  day  of  Sep- 
tember. 1908,  the  grand  jury  of  the  city  of 
St.  Louis  returned  an  Indictment  charging 
defendant,  William  Tiernan,  with  fraudu- 
lently registering  under  a  name  not  his  own 
In  the  Eighth  election  precinct  of  the  Fif- 
teenth ward  of  the  city  of  St  Louis.  De- 
fendant was  arraigned  and  pleaded  not  guil- 
ty. A  jury  was  Impaneled  and  sworn  to  try 
the  issue  thus  made.  Their  deliberations 
resulted  in  a  verdict  of  guilty  and  the  in- 
fliction upon  defendant  of  a  penalty  of  three 
years'  Imprisonment  in  the  penitentiary. 
Motions  for  new  trial  and  in  arrest  of  judg- 
ment were  duly  filed  and  overruled,  judg- 
ment was  entered  ui>ou  the  verdict,  and  de- 
fendant appealed. 

In  due  time  defendant  filed  his  bill  of  ex- 
.ceptions.  The  state's  evidence  tended  to 
show:  That  a  general  registration  of  yoters 
was  held  in  the  city  of  St  Louis  on  the 
14tli,  15th,  16th,  and  17th  of  September, 
1908;  that  the  registration  booth  for  the 
Eighth  precinct  of  the  Fifteenth  ward  in 
said  city  was  at  819  North  Twenty-First 
street;  the  registration  judges  In  the  pre- 
cinct named  were  John  J.  Hlckey,  August  O. 
Huesser,  Fred  Reitz,  and  Joseph  B.vrne,  and 
the  clerks  were  Louis  Hoffman  and  John 
Gallagher,  all  duly  commissioned  except 
Byrne,  who  was  sworn  In  to  fill  a  vacancy. 
The  judges  were  furnished  with  cards  con- 
taining a  form  of  oath  to  be  administered  to 
those  applying  for  registration,  and  also  fur- 
nished with  a  list  of  questions  as  to  their 
qualifications,  to  be  answered  by  such  ap- 
plicants. On  one  of  the  days  mentioned, 
while  the  registration  was  in  progress,  de- 
fendant presented  himself  before  the  judges 
and  clerks  of  registration  of  the  Eighth  pre- 
cinct of  the  Fifteenth  ward  of  the  city  of 
'  8L  Louis  at  819  North  Twenty-First  street, 
as  charged.     The  prescribed  oath  was  ad- 


ministered to  him  and  the  formal  questions 
propounded  as  to  his  qualifications  to  vote- 
at  that  place.  His  answers  were  such  as.  If 
true,  to  show  him  to  be  a  qualified  voter  of 
said  precinct  and  ward.  Defendant  stated. 
In  answer  to  the  questions  of  the  judges,, 
that  bis  name  was  "Frank  Clay."  He  then' 
signed  the  name  "Frank  Clay"  upon  the  reg- 
istration booka  He  was  arrested  on  tbo- 
spot,  Being  asked  his  name  by  the  arrest- 
ing officer,  defendant  answered  that  It  was: 
"Frank  Clay."  He  wds  taken  to  headquar- 
ters, there  gave  his  name  as  "William  Tier- 
nan,"  and  stated  that  he  lived  at  723  North 
Twenty-First  street  It  was  shown  that  no 
such  number  in  fact  existed,  and  the  occu- 
pant of  the  house  at  No.  721  had  never  seen 
defendant  before  the  trial.  Defendant  was 
identified  as  William  Tiernan.  Defendant 
offered  no  evidence,  but  asked  the  court  to- 
direct  an  acquittal.  The  request  was  re- 
fused. The  court  Instructed  the  jury  as  to- 
tbe  law  In  the  case,  Including  the  presump- 
tion of  Innocence,  reasonable  doubt  the- 
credlblllty  of  the  witnesses,  argument  of 
counsel,  etc.  To  all  these  instructlous  de- 
fendant by  bis  counsel,  saved  his  exceptions. 
He  also  saved  certain  exceptions  to  portions 
of  the  argument  of  the  circuit  attorney. 

1.  The  indictment  is  not  assailed.  It  Is 
Identical  In  its  charging  parts  with  the  in- 
formation approved  by  this  court  In  State  v. 
Cummings,  20C  Mo.  613,  616,  105  S.  W.  649,. 
and  correctly  charges  an  offense  under  sec- 
tion 2120J  of  the  act  of  March  24,  1903  (Laws 
1903,  p.  15S  [Ann.  St  1900,  p.  1373]).  No  er- 
ror is  suggested  In  the  record  proper,  and  we- 
have  been  unable  to  discover  any.  The  ar- 
raignment of  defendant,  the  Impaneling  of 
the  jury,  the  return  of  the  verdict,  and 
the  sentence  were  all  in  the  usual  and  reg- 
ular form. 

2.  The  defendant  has  assigned  various  er- 
rors, and  they  will  be  noted  in  their  order.. 
John  KUsperman,  Jr.,  testified  he  was  secre- 
tary of  the  board  of  election  commissioners 
of  the  city  of  St  Louis,  and  identified  the 
records  of  his  office  offered  in  evidence  of 
the  registration  lists  made  on  September  14,. 
15,  16,  and  17,  1908,  of  persons  residing  in 
the  Eighth  precinct  of  the  Fifteenth  ward 
of  the  city  of  St  Louis.  He  also  identified 
the  ward  Hues  or  boundaries  of  the  Eighth 
precinct  of  the  Fifteenth  ward.  He  was- 
then  asked  if  there  was  a  general  registra- 
tion of  voters  in  said  city  in  all  election  pre- 
cincts on  the  said  dates,  to  which  defendant, 
objected  as  calling  for  Incompetent  testi- 
mony and  not  the  ttest  way  to  prove  it 
The  objection  was  overruled,  and  properly 
so.  Any  witness  who  knew  the  facts  could 
have  testified  there  was  a  general  registra- 
tion on  those  days,  and  no  one  naturally  was 
better  able  to  testify  to  that  fact  than  the 
secretary  of  the  board  under  whose  super- 
vision the  registration  was  made. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1M7  to  data,  *  Reporter  Indexea- 
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3.  There  Is  no  merit  In  the  InslBtence  that 
there  was  a  failure  to  show  that  the  offense 
was  committed  In  the  Klghth  election  pre- 
cinct. The  witness  had  stated  there  was  a 
registration  on  said  days  in  all  the  election 
precincts  of  the  city,  and  his  attention  was 
then  called  to  the  precincts  by  number.  It 
was  wholly  unnecessary  to  repeat  the  word 
"election"  every  time  he  mentioned  the  pre- 
cinct 

4.  As  to  the  contention  that  the  Indict- 
ment was  found  without  any  evidence  be- 
fore the  grand  Jury,  and  that  the  names  of 
the  registration  officers  were  not  indorsed 
upon  the  indictment,  it  suffices  to  say  It  is 
bottomed  upon  an  admission  of  the  circuit 
attorney  which  falls  far  short  of  the  Insist- 
ence of  counsel  for  defendant  While  the 
admission  may  disclose  a  practice  which 
should  be  avoided  In  the  future,  it  comes 
short  of  admitting  that  the  Indictment  was 
found  without  evidence.  Moreover,  no  com- 
plaint was  made  on  this  point  either  by  time- 
ly motion  to  quash  or  in  either  the  motion 
for  new  trial  or  In  arrest 

5.  Equally  unavailing  is  the  assignment 
now  made  against  the  practice  of  taking  the 
defendant,  when  he  was  arrested,  to  the  of- 
fice of  the  circuit  attorney  to  get  him  to 
make  a  statement,  and  the  statement  of  the 
circuit  attorney  on  that  point,  for  the  rea- 
son that  no  such  grounds  are  assigned  in  the 
motion  for  new  trial. 

We  have  considered  the  whole  record  and 
find  no  reversible  error. 
The  Judgment  is  affirmed. 

BURGESS  and  FOX,  JJ.,  concur. 


STATE  V.   EXNICIOUS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  23,  1909.) 

1.  Elections   (8   329*)  —  Offenses— Pbaudu- 
LENT  Registration— Evidence. 

Evidence  held  to  sustain  a  conviction  of 
fraudulent  registration. 

[EM.    Note.— For  other  cases,   see   Elections, 
Cent  Dig.  {  366;    Dec.  Dig.  f  329.*] 

2.  Elections  (5   328*)  —  Offenses— Fbaudu- 
LENT  Registration— Vabiance. 

Where  an  indictment  charged  that  de- 
fendant falsely  registered  under  the  name  "Jo- 
seph Walters,''  which  was  not  his  true  name, 
evidence  that  in  signing  the  primary  books  on 
two  occasions  he  misspelled  the  word  "Joseph" 
and  the  word  "Walters,"  by  omitting  the  final 
letter  of  each  word,  did  not  constitute  a  fatal 
variance. 

[Ed.    Note.— For  other   cases,    see   Elections, 
Cent  Dig.  i  363 ;   Dec.  Dig.  {  328.*] 

3.  Elections   (J  329*)  —  Offenses— Fkatjdu- 
lent  Registration— Evidence. 

The  secretary  of  the  board  of  election  com- 
missioners was  competent  to  testify  that  there 
was  a  general  registration  of  voters  in  the 
city  of  St  Louis  on  the  15th  day  of  September, 


1908,  on   which  date  it  was  claimed  accused 
was  guilty  of  fraudulent  registration. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  365;   Dec.  Dig.  i  329.*] 

Appeal  from  St  Lonli  Circalt  Court;  Dan- 
iel D.  Fisher,  Judge. 

Harry  Bxnlclous  was  convicted  of  fraod- 
ulent  registration,  and  he  appeals.    Affirmed. 

This  cause  is  now  pending  before  this 
court  upon  appeal  by  tiie  defendant  from  a 
Judgment  rendered  in  the  circuit  court  of  the 
city  of  St  Louis,  convicting  him  of  the  of- 
fense of  fraudulently  registering  as  a  voter 
of  the  Tenth  election  precinct  of  the  Fif- 
teenth ward  of  the  city  of  St  Louis,  under  a 
name  not  bis  own.  On  the  21st  day  of  Sep- 
tember, 1908,  the  grand  Jury  of  the  city  of  St 
Louis  returned  an  Indictment  charging  the 
defendant  with  the  offense  as  above  indicat- 
ed. The  sufficiency  of  the  indictment  is  not 
challenged.  Hence  there  Is  no  necessity  for 
burdening  this  opinion  with  a  reproduction 
of  it  The  defendant  was  duly  arraigned  and 
entered  his  plea  of  not  guilty  to  the  charge 
contained  in  the  indictment  and  the  case  pro- 
ceeded to  trial  l>efore  a  Jury,  which  had  heea 
regularly  Impaneled. 

The  testimony  developed  upon  the  trial 
of  this  case  tended  to  prove,  substantially, 
the  following  state  of  facts:  That  there  was 
a  general  registration  of  the  voters  and  elec- 
tors in  the  city  of  St.  Louis  on  the  14th.  15th. 
16th,  and  17th  days  of  September,  1908,  and 
that  the  Judges  and  clerks  of  such  registra- 
tion, after  being  duly  sworn  and  qualified, 
proceeded  In  the  discharge  of  their  respective 
duties.  All  persons  desiring  to  register  as 
qualified  voters  were  required  to  state,  under 
oath,  their  place  of  residence,  name,  date  of 
birth,  age,  occupation,  and  certain  other  mat- 
ters touching  their  qualiflcations  and  right  to  . 
register,  and  if  their  answers  were  satisfac- 
tory they  were  then  permitted  to  sign  their 
names  on  the  register  as  qualified  voters. 
Upon  the  15th  day  of  Septeml>er,  defendant 
appeared  before  the  Judges  and  clerks  of 
registration  of  the  said  Tenth  election  pre- 
cinct of  the  Fifteenth  ward  and  requested 
that  he  be  permitted  to  register.  After  being 
sworn  to  truthfully  answer  questions  touch- 
ing his  right  to  register,  he  stated,  amcmg 
other  things,  that  his  name  was  Joseph  Wal- 
ters, his  place  ol^  residence  2013  OUre  street 
which  Is  in  the  Tenth  precinct  of  the  Fif- 
teenth ward.  These  answers,  togethw  with 
others,  were  written  by  the  clerk  in  the  rec- 
ord kept  for  that  punrase,  and  at  the  proper 
place  in  said  books,  and  in  the  column  for 
qualified  voters,  defendant  signed  his  name. 
"Joseph  Walters."  His  name,  age^  and  resi- 
dence, as  given  by  him,  were  then  entered  on 
the  registration  books.  When  a  patrolman, 
in  accordance  with  directions  from  one  of  the 
Judges,  started  to  strike  the  defendant's  name 
from  the  registration  record,  defendant  tried 
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to  make  his  escape,  and  was  apprehended 
only  when  he  was  shot  In  the  leg.  After  bis 
arrest,  and  on  the  19th  day  of  September,  de- 
fendant signed  a  recognizance  In  the  name 
of  "Joseph  Walters"  and  again  gave  his  ad- 
dress as  2013  Olive  street  The  state's  evi- 
dence also  tended  to  prove  that  no  one  of  the 
name  of  Joseph  Walters  had  ever  resided  at 
2013  Olive  street,  that  defendant's  name  Is 
Harry  Emlclous,  and  at  the  time  of  his  of- 
fense, and  prior  thereto,  he  resided  at  821 
or  823  Carr  street,  which  was  not  In  the 
Tenth  precinct  of  said  Fifteenth  ward.  At 
the  close  of  the  state's  evidence,  the  defend- 
ant demurred  thereto,  but  ottered  no  evidence 
In  his  defense.  At  the  close  of  the  evidence, 
the  court  fully  instructed  the  Jury  upon  the 
Charge  embraced  in  the  indictment,  and  upon 
the  credibility  of  witnesses,  and  the  neces- 
sity of  establishing  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt  The  cause 
was  then  submitted  to  the  jury,  and  they 
returned  their  verdict  finding  the  defendant 
guilty  as  charged,  and  assessed  his  punish- 
ment at  imprisonment  in  the  penitentiary  for 
a  term  of  five  years.  Timely  motions  for 
a  new  trial  and  In  arrest  of  Judgment  were 
filed  and  by  the  court  taken  up  and  overrul- 
ed. Smtence  and  Judgment  was  entered  of 
record  in  accordance  with  the  verdict  and 
from  this  Judgment  the  defendant  prosecuted 
this  appeal,  and  the  record  Is  now  before  us 
for  consideration. 

C.  Orrlck  Bishop,  for  appellant  B3.  W. 
Major,  Atty.  Gen.,  and  Chas.  6.  Revelle, 
Asst  Atty.  Gai.,  for  the  State. 

FOX,  J.  (after  stating  the  facts  as  above). 
We  have  read  In  detail  all  of  the  testimony 
as  disclosed  by  the  record,  and  in  our  opin- 
ion It  conclusively  establishes  the  guilt  of 
the  defendant  of  the  charge  embraced  in  the 
indictment 

1.  Learned  counsel  for  appellant  directs 
our  attention  to  the  testimony  wherein  It  ap- 
pears that  the  defendant  signed  four  regis- 
tration books  In  the  presence  of  the  officers, 
and  specially  directs  our  attention  to  the 
fact  that  his  signature  was  not  precisely  the 
same  upon  some  of  the  books;  but  that  he 
did  sign  the  registration  books  there  is  no 
dispute.  The  indictment  charges  that  he 
registered  under  the  name  of  "Joseph  Wal- 
teiTS,"  and  that  his  proper  name  was  that 
of  Harry  Exniclous,  the  name  under  which 
he  was  indicted.  The  testimony  clearly 
shows  that  the  original  registration  book  was 
signed  by  him  as  "Joseph  Walters."  Upon 
the  copy  of  the  original  registration  book, 
the  most  that  can  be  said  of  his  signature 
was  that  he  misspelled  the  name,  both  "Jo- 
seph" and  "Walters."  However,  it  is  clear 
that,  notwithstanding  the  improper  spelling 
of  the  name,  it  was  Intended  for  "Joseph 
Walters."  Upon  one  of  the  primary  books 
there  was  simply  a  mistake  in  the  spelling  of 
tl^e  name  "Joseph."    In  the  spelling  of  that 


part  of  his  name  he  omitted  the  letter  "h," 
as  well  as  omitting  from  the  surname  the 
letter  "s,"  making  It  "Walter,"  In  place  of 
"Walters."  The  record  discloses  further 
that  on  line  21,  and  under  the  heading  "Sig- 
nature," he  again  simply  misspelled  bis 
Christian  name;  that  Is  to  say,  spelled  It 
"Josph,"  Instead  of  "Joseph."  His  surname, 
"Walters,"  was  properly  spelled  in  writing 
that  signature.  Upon  another  primary  book 
we  find  the  record  disclosing  the  signature 
of  "Joseph  Walters."  Upon  these  disclosures 
of  the  record,  counsel  insists  that  there  was, 
by  reason  of  the  mistakes  herein  indicated 
In  the  spelling  of  the  name  Joseph  Walters, 
in  signing  the  registration  books,  a  material 
variance  between  the  allegations  of  the  In- 
dictment and  the  proof  as  to  how  the  appel- 
lant signed  the  alleged  books  of  registra- 
tion. In  support  of  this  insistence  our  at- 
tention is  directed  to  the  recent  case  of  State 
v.  Judd,  120  S.  W.  780.  We  have  carefully 
re-examined  that  case,  and  It  is  sufficient 
to  state  upon  this  proposition  that  It  is 
clearly  distinguishable  from  the  case  at  bar. 
In  the  Judd  Case  it  is  charged  in  the  infor- 
mation that  the  defendant  had  answered 
that  his  name  was  "Chas.  Cohn,"  and  that 
the  Judges,  clerks,  and  officers  of  registra- 
tion had  entered  and  written  his  name  In 
said  register  as  "Chas.  Cohn."  The  pleading 
In  that  case  then  proceeds  to  charge  and  al- 
lege that  the  defendant  unlawfully  and  fe- 
loniously did  sign  said  registers  and  books 
of  registration  by  writing  the  name  of  "Chas. 
Cohen."  As  was  said  in  that  case,  it  charges 
a  registration  under  one  name  and  a  signa- 
ture of  an  entirely  different  name.  That 
Is  not  this  case.  Here  the  charge  is  that 
the  defendant,  Exniclous,  registered  under 
the  name  of  Joseph  Walters,  and  did  then 
and  there  unlawfully,  feloniously,  willfully, 
knowingly,  falsely,  and  fraudulently  pretend 
and  represent  to  the  said  Judges,  clerks,  and 
officers  of  registration  of  said  Tenth  elec- 
tion precinct  of  the  Fifteenth  ward  of  the 
said  city  of  St  Louis  that  his  name  was 
Joseph  Walters,  and  the  proof  showed  that 
he  signed,  correctly  spelling  the  name  as 
Joseph  Walters.  We  take  It  that  the  simple 
mistake  in  the  spelling  of  the  name  in  the 
one  or  two  instances  pointed  out  does  not 
constitute  a  fatal  variance  between  the  al- 
legation in  the  indictment  and  the  proof 
offered  in  support  of  It  Again,  It  may  be 
said,  recurring  to  the  Judd  Case,  that  it  was 
charged  in  that  case  that  defendant  signed 
the  registration  books  under  the  name  of 
"Cohen,"  when  the  witnesses  on  the  part  of 
the  state  absolutely  negative  any  signing 
of  that  name  by  the  defendant  There  was 
absolutely  no  evidence  that  defendant  signed 
the  r^istration  book  as  "Chas.  Cohen";  but 
it  was  clearly  shown  by  the  state's  own 
testimony  that  said  name  was  signed  by  one 
of  the  Judges.  A  casual  reading  of  the  Judd 
Case  makes  It  manifest  that  it  is  clearly 
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distlngnlshable   from   the   case  now   nnder 
consideration. 

2.  It  Is  next  insisted  that  there  was  no  evi- 
dence that  this  offense  was  committed  In  the 
Tenth  election  precinct  of  the  Fifteenth 
ward  of  the  city  of  St.  Louis  and  at  the 
place  of  registration  of  the  said  Tenth  elec- 
tion precinct  of  the  said  Fifteenth  ward. 
We  are  unable  to  give  our  assent  to  this 
insistence.  We  have  carefully  analyzed  the 
testimony  disclosed  by  the  record,  and  the 
testimony  of  at  least  two  of  the  witnesses 
clearly  shows  that  this  offense  was  commit- 
ted in  the  Tenth  election  precinct  of  the 
Fifteenth  ward  of  the  city  of  St  Louis  and 
at  the  place  of  registration  of  said  election 
precinct  of  said  ward;  that  Is  to  say,  at 
No.  1903  Olive  street.  This  point  must  be 
ruled  against  the  appellant 

3.  Complaint  is  also  made  that  the  secre- 
tary of  the  board  of  election  commissioners 
was  permitted  to  testify,  over  appellant's 
objection,  In  a  general  way,  that  there  was  a 
general  registration  of  voters  in  the  city  of 
St  Louis  on  the  14th,  15th,  16th,  and  17th 
days  of  September,  1908,  without  any  evi- 
dence that  the  same  was  held  in  pursuance 
of  any  notice  or  official  action  on  the  part  of 
the  election  commissioners,  or  pursuant  to 
any  law.  There  is  no  merit  In  this  com- 
plaint, and  it  is  sufficient  to  say  that  a  simi- 
lar objection  was  urged  in  the  case  of  State 
v.  Tleman  (banded  down  at  the  present  sit- 
ting of  this  court)  122  S.  W.  728,  and  it  was 
there  held  that  the  objection  was  properly 
overruled,  and  that  any  witness  who  Itnew 
the  facts  had  the  right  to  testify  that  there 
was  a  general  registration  on  those  days, 
and  no  one  was  better  able  to  testify  to 
that  fact  than  the  secretary  of  the  board 
under  whose  supervision  the  registration  was 
made. 

The  testimony  disclosed  by  the  record  is 
amply  sufficient  to  show  that  the  defendant's 
true  name  is  that  of  "Harry  Exnlclous," 
and  that  he  did  fraudulently  register  upon 
the  registration  t>ook  under  a  name  which 
was  not  his  own,  that  of  "Joseph  Walters." 

Finding  no  reversible  error  disclosed  by 
the  record,  the  Judgment  of  the  trial  court 
should  be  affirmed,  and  it  is  so  ordered. 
All  concur. 


STATE  V.  SHELTON, 

(Supreme  Court  of   Missouri,   Division  No.  2. 

Nov.  23,  1909.) 

1.  Homicide  (|  127*)— Mubder  in  the  Fibst 
Deoeee— Sufficiency  of  Information. 
An  information  against  two  defendants  for 
first-deKree  murder  held  to  snfSclently  charge 
the  offense,  and  that  an  allegation  therein  that 
the  offense  was  committed  with  an  ax,  "which 
they  the  said  F.  S.  and  H.  K.  then  and  there 
iu  their  hands  held,"  while  not  to  l>e  commended, 
did  not  render  it  fatally  defective. 

[E}d.   Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  H  192-194 ;  Dec.  Dig.  §  127.*] 


2.  Criminal  Law  (§  1158*)— Rkview  on  Ap- 
PEAi^— Waiver  of  'Preliminary  Examina- 
tion— Conclusion  of  Trial  Court. 

Where  it  appears  on  appeal  that  the  trial 
court  heard  the  evidence  on  both  sides,  and  de- 
cided that  there  had  been  a  waiver  of  a  prelimi- 
nary examination  as  was  recited  in  the  tran- 
script of  a  justice  of  the  peace,  and  defendants 
were  permitted  to  introduce  evidence  to  contra- 
dict the  conclusion  of  the  trial  court,  its  finding- 
will  not  be  disturbed. 

[EM.  Note.— For  other  cases,  see  Criminal  Law^ 
Cent.  Dig.  S  3074;  Dec.  Dig.  {  1158.*] 

3.  Criminal  Law  (J  1087*)— Record  on  Ap- 
peal—Bill of  Exceptions— ElxTENsioN  or 
Time  fob  Filing. 

An  extreme  doubt  as  to  whether  or  not 
disclosures  of  the  record  on  appeal  as  to  the- 
entry  of  a  nunc  pro  tunc  order,  extending  the 
time  for  filing  a  bill  of  exceptions,  authorized 
the  filing,  will  be  resolved  in  defendant's  favor^ 
but  the  action  of  the  court,  after  lapse  of  two 
terms,  and  without  any  notice  to  the  prose- 
cuting officer,  and  without  any  showing  as  to- 
any  memorandum  made  by  the  court,  either  on. 
its  docliet  or  on  the  record,  that  error  was  com~ 
mitted  in  preparation  of  the  record,  cannot  l>e- 
approved. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |§  2780,  2781 ;  Dec.  Dig.  i  1087.*f 

4.  Criminal  Law  (S  1064*)— Preservation  or 
Questions  for  Review— Motion  fob  New 
Trial. 

Whatever  occurs  during  the  examination: 
and  qualification  of  the  panel  of  jurors  from 
which  the  trial  panel  is  to  be  selected  must  be 
preserved,  not  only  in  the  bill  of  exceptions,  but 
the  court's  attention  must  be  directed  to  a  com~ 
plaint  concerning  the  same  in  the  motion  for  a 
new   trial. 

[Ed.  Note. — For  other  cafjs,  see  Criminal 
Law,  Cent.  Dig.  i  2S77;  Dec.  Dig.  {  10a4.*J 

5.  Homicide  (|  1C6*)— Evidence— As  to  Mo- 
tive. • 

It  is  not  improper  to  supplement  evidence 
indicating  that  robbery  was  the  motive  for  a 
Icilling,  with  proof  that  deceased  usually  had 
money  in  his  possession. 

[Ed.  Note. — For  other  cases,  see  Homicide,. 
Cent.  Dig.  i  329;  Dec.  Dig.  ;  106.*] 

6.  Criminal  Law  (§  508*)— Evidence— Testi- 
mony OF  Accomplice— Admissibility. 

That  an  accomplice  not  jointly  {prosecuted 
with  the  defendant  is  a  competent  witness  for 
the  state  is  clearly  settled  by  Rev.  St.  1899.  f 
4080  (Ann.  St.  1906,  p.  2549),  providing  that 
"any  person  who  has  been  convicted  of  a  crim- 
inal offense  is,  notwithstanding,  a  competent  wit- 
ness." 

(Ed.  Note.— For  other  cases,  see  Criminal  Law,. 
Cent  Dig.  i!  1100,  1110;  Dec  Dig.  «  50a*] 

7.  Criminal  Law  (S  508*)— Evidence— Testi- 
mony OF  Accomplice— Admissibility. 

Any  inducements  held  out  to  an  accomplice.. 
and  the  fact  that  he  admitted  that  he  was  an 
accomplice,  are  questions  which  affect  only  bis. 
credibility  and  the  weight  of  bis  testimony, 
which  are  matters  for  the  jury's  consideration,, 
and  do  not  affect  his  competency. 

[EM.  Note. — For  other  cases,  see  Criminat 
Law,  Cent.  Dig.  IS  1101,  1102;  Dec.  Dig.  |: 
508.*] 

8.  Criminal  Law  (S  775*)— Trial— Instbtjo- 
tion  as  to  an  alibi. 

An  instruction  that,  unless  the  jury  found 
from  all  the  fkcts  and  circumstances  given  in 
evidence,  the  presence  of  defendant  at  the  place 
of  the  alleged  murder,  and  his  guilt  beyond  rea- 
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«ona'b]e  doubt,  tbey  sboald  acquit  bim,  suffident- 
Ij  covered  the  defense  of  alibi. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
•Cent.  Dig.  S§  1834,  1835 ;  Dec.  Dig.  |  775.*] 

■Q.  Criminal  Law  (|  780*)— Triai^Instkuc- 
TioNs— Testimony  of  Accomplice. 

An  Instruction  that  the  testimony  of  an  tic- 
«omplice.  that  is,  the  person  who  actually  com- 
mits or  participates  in  the  crime,  when  not  cor- 
roborated by  some  other  person  or  persons  not 
implicated  as  to  matters  material  to  the  issues, 
that  is,  matters  connecting  defendant  with  the 
■commissioa  of  the  crime,  ought  to  be  received 
with  great  caution,  and  the  jury  ought  to  he 
■fully  satisfied  with  Its  truth  before  they  convict 
on  such  testimony,  and  that  the  jury  were  at 
liberty  to  convict  on  the  uncorroborated  testi- 
mony of  an  accomplice  alone,  if  any,  will  es- 
tablish defendant's  guilt,"  held  to  substantial- 
ly accord  with  uniform  rulings  of  the  Supreme 
Court  ou  the  subject. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  18G2,  1803;  Dec.  Dig.  { 
780.*] 

10.  Cbiminai.  Law  (i  829*)— Tbiai^Insiruo- 

TIONS— KEQUESTS. 

Where  an  instruction  p;iven  fully  covered 
the  subject  of  the  corroboration  of  the  testimony 
«f  an  accomplice,  a  requested  instruction  by 
defendant  as  to  such  matter  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  2011;  Dec.  Dig.  §  829.*] 

11.  Cbiminai.  Law  (§  784*)— Lnstbuctions— 
"clbccmstantiai.  evidence." 

An  instruction,  in  a  murder  case,  told  the 
Jniy  that  the  state  sought  to  some  extent  to 
convict  defendant  on  circumstantial  evidence 
(that  is,  there  is  no  evidence  by  any  witness  that 
saw  the  fatal  blow  strucl:)  ;  that  evidence  is 
of  two  kinds,  direct  and  circumstantial ;  that 
circumstantial  evidence  is  proof  of  certain  facts 
and  circumstances  in  a  certain  case  in  which 
the  jury  may  infer  other  and  connected  facts 
which  usually  and  reasonably  follow  according 
to  the  common  experience  of  mankind  ;  and  that 
-crime  may  be  proven  by  circumstautial  evidence 
aa  well  as  by  direct  testimony  of  eyewitnesses, 
but  the  facts  and  circumstances  m  evidence 
should  be  consistent  with  each  other  and  with 
defendant's  guilt,  and  inconsistent  with  any  rea- 
sonable theory  of  his  iunocence.  Held,  that  it 
declared  the  law  substantially  in  harmony  with 
the  holdings  of  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  If  1884-1887 ;  Dec.  Dig.  S  784.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  liei-1163.] 

12.  Cbiminai.  Law  (|  785*)— Tbial— Instruc- 
tions—Cbedibilitt  or  Witnesses— Weight 
OT  Testimont. 

In  a  murder  case,  an  instruction  on  the 
credibility  of  witnesses  and  weight  to  be  attach- 
■ed  to  their  testimony  substantially  told  the  jury 
that  the:r  were  the  sole  judges  thereof,  that,  in 
determining  such  credit,  weight,  and  value  to 
be  attached  to  the  testimony  of  any  witness, 
they  should  consider  the  character  of  the  wit- 
ness, his  or  her  manner  on  the  stand  and  of 
testifying,  his  or  her  interest,  if  any,  iu  the  re- 
sult; his  or  her  relation  to  or  feeling  for  de- 
fendant or  deceased ;  the  probability  of  his  or 
lier  statement,  as  well  as  all  other  facts  and  cir- 
«anistances  detailed  in  evidence;  and  finally 
that,  if  they  believed  any  witness  willfully  or 
knowingly  swore  falsely  to  any  material  fact, 
they  were  at  liberty  to  disregard  any  part  of  his 
testimony.    Held  tufficient. 

[EU.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1891 ;  Dec.  Dig.  §  785.*] 


13.  Criminal  Law  (§  755U*)— Triai^In- 
sTRucTioNs— Comment  on  Facts  and  Call- 
ing Attention  to  Particular  Facts  in 
Testimony. 

The  court  should  not  comment  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal  I^aw, 

Cent.  Dig.  |{  1731-17G5;  Dec.  Dig.  S,  755^2.*] 

14.  Criminal  Law  (§  811*)— Instructions- 
Undue  Prominence  to  Particular  Facts. 

The  court  should  not  call  the  jury's  at- 
tention especially  to  particular  facts  developed 
in  the  testimony. 

[EJd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §{  1787,  1969-1072;  Dec.  Dig.  S 
811.*] 

15.  Criminal  Law  (f  811*)— Instructions- 
Undue  Promi.vence  to  Pabticulab  Mat- 
tebs. 

The  manner  and  means  of  inducing  an  ac- 
complice to  testify  with  the  view  of  getting  a 
lighter  punishment  are  matters  of  legitimate  ar- 
gument before  the  jury,  but  it  would  manifestly 
be  erroneous  to  point  out  those  facts,  and  say 
to  the  jur};  that  tliey  must  specially  consider 
them  in  weighing  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1971 ;  Dec.  Dig.  {  811.*] 

16.  noMiciDE  (S  341*)— Instructions— Desw- 
nation  of  Punishment  Jury  May  Inflict 
— Harmless  Error. 

The  jury  having  been  required  to  find  every 
essential  element  of  murder  in  the  first  degree, 
and  having  f(jund  defendant  guilty  thereof,  and 
fixed  his  punishment  pursuant  to  Act  March  18, 
1907  (Laws  lt)07.  p.  235,  {  1),  amending  section 
1817.  Ilev.  St.  1899  (Ann.  St.  1906,  p.  12(52), 
providing  for  decision  by  the  jury  of  the  punish- 
ment to  be  inflicted  on  conviction  of  murder  in 
the  first  degree,  defendant  was  not  injured  by 
the  court's  failure  to  designate  the  punishment 
they  might  inflict.  , 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  $  721 ;   Dec.  Dig.  g  341.*] 

17.  Criminal  Law  (S  741*)— Trial— Weight 
OF  Testimony— Question  fob  Juby. 

It  is  the  exclusive  province  of  the  jury  to 
determine  the  weight  of  testimony  introduced 
both  by  the  state  and  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  §  1713;    Dec.  Dig.  {  741.*] 

18.  Homicide  ({  253*)  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  support  a  conviction  of 
murder  in  the  first  degree  in  a  case  wherein  the 
conviction  rested  largely  on  testimony  of  an 
accomplice. 

lEd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $$  523-532;  Dec.  Dig.  i  253.*] 

Appeal  from  Circuit  Court,  Christian 
Ck>unty ;   John  T.  Moore,  Judge. 

Frank  Shelton  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

This  cause  Is  now  before  this  court  upon 
appeal  from  a  Judgment  of  the  circuit  court 
of  Christian  county,  Mo.,  convicting  the  de- 
fendant of  murder  of  the  first  degree.  The 
amended  Information,  upon  which  defendant 
was  tried,  and  which  was  duly  verified,  was 
filed  by  the  prosecuting  attorney  in  the  cir- 
cuit court  of  Christian  county  on  the  25th  of 
August,  1908.  Omitting  formal  parts,  the 
charge  upon  which  defendant  was  convicted 
was  thus  stated  In  the  information:  "Fred 
W.  Barrett,  prosecuting  attorney  within  and 
for  the  county  of  Christian,  in  the  state  of 
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Miesonrl,  tor  an  amended  Information,  In- 
forms the  conrt  nnder  his  official  oath  and 
upon  hla  best  information  and  belief  that 
Frank  Shelton  and  Henry  KllUon  on  or  about 
the  12th  day  of  May,  1908,  In  the  said  county 
of  Christian,  In  the  state  of  Missouri,  In  and 
upon  the  body  of  one  William  Bowen,  then 
and  there  being,  feloniously,  willfully,  deliber- 
ately, premedltatedly,  and  of  their  malice 
.  aforethought  did  make  an  assault,  and  with  a 
dangerous  and  deadly  weapon,  to  wit,  an  az, 
of  the  weight  of  three  pounds,  which  they,  the 
said  Frank  Shelton  and  Henry  KUlion,  in 
their  bands  then  and  there  had  and  held,  him, 
the  said  William  Bowen,  then  and  there  fe- 
loniously, on  purpose  and  of  their  malice 
aforethought,  willfully,  deliberately,  premedl- 
tatedly did  assault,  strike,  beat,  and  wound; 
and  with  the  az  aforesaid  then  and  there 
feloniously,  on  purpose,  and  of  their  malice 
aforethought,  willfully,  deliberately,  and  pre- 
medltatedly, did  assault,  strike,  beat  and 
wound  him,  the  said  William  Bowen,  in  and 
upon  the  head  of  him,  the  said  William  Bow- 
en, giving  him,  the  said  William  Bowen,  with 
the  dangerous  and  deadly  weapon  aforesaid, 
to  wit,  the  ax  aforesaid,  in  and  upon  the  head 
of  him,  the  said  William  Bowen,  one  mortal 
wound  of  the  length  of  two  Inches  and  the 
width  of  one-half  inch,  and  the  depth  of  one 
inch,  of  which  said  mortal 'wound  the  said 
William  Bowen  then  and  there  Instantly  died. 
And  the  said  Fred  W.  Barrett,  the  prosecu- 
ting attorney  aforesaid,  under  his  oath  of  of- 
fice aforesaid,  does'  say  that  the  said  Frank 
Shelton  and  Henry  Klllion,  him,  the  said 
William  Bowen,  in  the  manner  aforesaid, 
and  by  the  means  aforesaid,  at  the  time  and 
place  aforesaid,  feloniously,  willfully,  deliber- 
ately, premedltatedly,  on  purpose,  and  of  their 
malice  aforethought  did  kill  and  murder,  con- 
trary to  the  form  of  the  statute  In  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

The  evidence  developed  upon  the  trial  of 
this  cause  upon  the  part  of  the  state  sub- 
stantially tended  to  show  that  the  deceased, 
William  Bowen,  lived  about  two  miles  south 
of  Nixa,  in  Christian  county.  He  was  65 
or  70  years  old,  and  was  a  huckster  by  trade, 
collecting  poultry  and  produce  in  the  vicinity 
of  his  home,  and  making  weekly  trips  to 
Springfield  for  the  purpose  of  marketing  his 
wares.  Deceased  was  accustomed  to  carry 
Bufiicient  money  to  transact  his  business;  a 
considerable  sum  being  required  to  purchase 
the  produce  which  he  hauled  to  Springfield 
on  his  weekly  trips.  The  fact  that  he  usual- 
ly had  money  In  bis  possession  seems  to  have 
been  known  to  a  number  of  persons,  Includ- 
ing appellant's  co-Indictee.  Deceased  was  last 
seen  alive  about  dark  on  Tuesday,  the  12th 
day  of  May,  1908,  returning  to  his  home  after 
a  trip  to  Springfield.  Deceased's  neighbors, 
attracted  by  the  evident  neglect  from  which 
his  horses  were  suffering,  on  Thursday,  May 
the  14th,  visited  deceased's  premises  and  dis- 
covered the  body.    It  lay,  face  downward,  on 


the  floor  in  a  pool  of  blood.  A  bloody  ax 
lay  near  the  body.  There  was  blood  upon  a 
trunk  and  chair,  and  the  former  g;ave  evi- 
dence of  having  been  rifled.  Death  was  caus- 
ed by  a  blow  upon  the  bead,  inflicted  by  a 
blunt  Instrument,  which  shattered  the  skull. 
The  wound  was  necessarily  and  almost  in- 
stantaneously fatal.  Bowen  had  been  dead 
36  hours,  or  more,  when  bis  body  was  dis- 
covered. On  Tuesday  night  preceding  the 
discovery  of  the  body  defendant  and  his  co- 
indictee,  Killlon,  and  one  Stewart,  all  of 
whom  lived  or  worked  in  the  vicinity  of  Bow- 
en's  home,  went  fishing.  Soon  after  9  p.  m. 
Stewart  left  appellant  and  Killlon  and  went 
home,  the  latter  stating  at  the  time  that  he 
and  appellant  were  going  to  an  old  poud  near 
by  and  continue  flshlng.  They  retained  Stew- 
art's seine,  and  It  was  found  in  his  yard  the 
following  morning.  Appellant  on  Tuesday 
morning  had  suggested  to  his  codefendant 
that  they  rob  Bowen.  After  Stewart  left  the 
fishing  party  Tuesday  night,  appellant  re- 
newed his  suggestion,  threatening  to  kill 
young  Killlon  unless  he  acceded  thereto. 
The  latter  finally  agreed  to  aid  in  appellant's 
enterprise,  and  the  two  went  to  deceased's 
house.  Appellant  stationed  Killlon  In  the 
road  near  the  house,  approached  the  door, 
rapped  upon  it,  and  was  admitted  by  deceas- 
ed. Killlon  testified  that  he  then  saw  some 
one  leave  and  re-enter  the  house;  that  he 
heard  a  "lumbering  and  then  a  groan"  in  the 
house.  Soon  thereafter,  appellant  emerged 
from  the  house,  stooped  and  washed  his  hands 
in  a  rivulet  at  the  roadside,  and  said  to  Kll- 
lion, "I  got  the  money,"  adding  an  admoni- 
tion to  Klllion  "not  to  tell,  whatever  be  done." 
Appellant  and  Killlon  then  went  to  the  lat- 
ter's  home  and  there  spent  the  night.  Ap- 
pellant offered  Killlon  part  of  the  money  tak- 
en from  deceased.  After  the  discovery  of  the 
body,  in  a  conversation  concerning  the  kill- 
ing, appellant,  wben  asked  if  he  did  it,  re- 
plied: "I  wouldn't  say  I  didn't,  but  there  was 
nobody  ever  seen  me  kill  him.  If  I  did  kill 
him."  In  the  same  conversation  he  offered 
one  FonviUe  |20  to  leave  the  country,  telling 
him  that  he,  Fonville,  was  suspected.  There 
was  testimony  to  the  effect  that  when  appel- 
lant was  arrested  he  said  he  "thought  he 
could  prove  out  of  that,"  that  there  "was  a 
little  blood  on  his  shirt,"  and  "hlo  shoes 
looked  like  they  had  blood  or  something  on 
them."  Appellant,  after  his  arrest,  was  taken 
to  view  the  body,  and  the  ofllcer  who  had 
him  in  charge  testified  that  "he  was  nervous 
and  shaky,  turned  white  and  pretty  much 
every  color  a  man  could  turn  who  was  guilty 
of  a  crime." 

When  Killlon,  Jointly  indicted  with  appel- 
lant, was  offered  as  a  witness  by  the  state, 
objection  was  made  to  his  testifying.  He 
was  then  permitted  to  plead  guilty  to  man- 
slaughter In  the  fourth  degree.  AppeUant. 
still  objecting  to  Killion's  testifying,  asked. 
and  was  granted,  permission  to  offer  testi- 
mony as  to  Killion's  having  been  promised 
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88  an  indncement  to  confess  a  light  sentence 
In  fhe  Reform  School.  The  evidence  offered 
on  this  head  was  conflicting.  Counsel  for 
appellant  upon  cross-examination  of  Henry 
Klllion,  the  accomplice,  sought  to  discredit 
Killlon,  and,  in  addition  to  the  cross-exami- 
nation, he  oflTered  In  evidence  a  confession 
signed  by  Killion.  While  this  signed  confes- 
sion of 'Killlon  offered  by  counsel  for  appel; 
lant  tended  to  contradict  him  upon  some  of 
the  matters  to  which  be  testified  in  his  oral 
examination,  yet  as  to  some  of  the  material 
facts  this  signed  confession  of  KUlion  sub- 
stantially agreed  with  his  oral  testimony 
while  on  the  witness  stand. 

Defendant  testified  in  his  own  behalf,  and 
substantially  stated  that  on  the  Tuesday 
night  on  which  Bowen  was  killed  he  went 
flsblng  as  detailed  by  witnesses  Henry  Kil- 
lion and  Stewart,  and  that  about  9:30  p. 
m.  he  and  Killlon  left  the  pond,  where  they 
bad  gone  after  Stewart  left  them,  and  went 
to  KiUlon's  home;  that  he  had  two  little 
fish  tn  his  pocket.  These  he  put  Into  a  tub 
near  the  door,  followed  Killlon  into  the 
house,  and  slept  there  that  night.  He  posi- 
tively denied  being  at  Bowen's  house  at  all, 
and  stated  that  the  testimony  of  Killion  re- 
garding his  connection  with  the  killing  of 
Bowen  was  absolutely  false.  Defendant  al- 
so contradicted  and  denied  the  testimony  of 
witness  Fonvllle,  and  also  denied  the  conver- 
sation attributed  to  him  by  witness  Ball  on 
tbe  occasion  when  Ball  arrested  him.  The 
defendant,  as  an  explanation  as  to  the  blood 
on  his  shirt,  said  that  he  "might  have  got 
it  from  cleaning  fish  or  popping  a  snake's 
head  oft."  He  further  stated  that  there  was 
no  blood  upon  his  shoes,  and  what  was  seen 
upon  his  shoes  "was  not  blood  at  all,  but 
was  from  a  snag  or  something."  There  was 
other  testimony  offered  on  the  part  of  the 
defendant  tending  to  show  that  the  witness 
Henry  Killion,  who  was  charged  as  an  ac- 
complice, had  about  two  months  before  the 
tragedy  threatened  to  kill  Bowen,  the  de- 
ceased. It  was  drawn  out  in  the  examina- 
tion on  this  subject  that  this  threat  on  the 
part  of  Killlon  against  Bowen  resulted  from 
KiUlon's  father  teasing  blm  about  Sabbath 
breaking,  and  suggested  that  the  deceased, 
Bowen,  act  as  judge  to  pass  upon  young  Kil- 
lion's  misdemeanors.  It  also  appeared  in 
evidence  offered  by  the  defendant  that  prior 
to  Killion's  confession  tbe  prosecuting  attor- 
ney offered  him,  Killion,  partial  Immunity  if 
"he  would  tell  him  about  the  killing  and  all 
about  where  the  money  was,  and  that  Killion 
subsequently  denied  the  truth  of  his  confes- 
sion." 

There  was  other  testimony  offered  by  the 
defendant  which  tended  to  show  that  the 
reputation  of  witness  Fonvllle  for  truth  and 
veracity  was  bad.  It  also  appeared  in  evi- 
dence that  126.71  was  found  in  some  egg 
cases  in  Bowen's  house  after  the  killing. 
There  was  also  evidence  offered  on  the  part 
of   the  appellant  tending  to   show  that  a 


horseman  who  strongly  resembled  Shelton 
appeared  on  the  road  leading  from  Bowen's 
to  Killion's  at  "half  past  8  or  9  o'clock,  or 
later,"  on  the  night  of  the  killing,  and  that 
this  horseman,  after  Inquiring  as  to  the 
road  to  Nlxa,  continued  up  tbe  road.  An- 
other witness  testified  that  he  saw  a  horse- 
man between  11  and  12  o'clock  the  same 
night  riding  rapidly  northward  along  the 
Springfield  road.  There  was  other  testimony 
offered  by  the  defendant  which  contradicted 
the  state's  evidence  as  to  the  time  Henry 
Killlon  and  the  defendant  reached  the  Kil- 
llon home  on  the  night  of  the  tragedy.  Tbe 
state,  In  rebuttal,  offered  proof  tending  to 
show  contradictory  statements  made  by  some 
of  appellant's  witnesses  in  reference  to  the 
time  when  appellant  and  KUUon  reached 
Killion's  house.  ODbls  sufficiently  Indicates 
the  nature  and  character  of  the  testimony 
upon  which  this  case  was  submitted  to  the 
Jury.  At  least,  it  is  entirely  sufficient  to  en- 
able us  to  dispose  of  the  legal  propositions 
presented  by  tbe  record. 

At  the  close  of  tbe  evidence,  the  court  In- 
structed the  Jury  upon  the  various  subjects 
to  which  the  testimony  was  applicable.  We 
deem  It  unnecessary  to  here  reproduce  all 
the  instructions  given  or  refused,  but  will 
during  the  course  of  the  opinion  give  them 
such  attention  as  they  require.  The  cause 
was  then  submitted  to  tbe  Jury,  and  they  re- 
turned their  verdict  finding  tlie  defendant 
guilty  as  charged,  and  fixed  his  punishment 
at  life  imprisonment  In  the  penitentiary  of 
this  state.  Timely  motions  for  new  trial  and 
In  arrest  of  Judgment  were  filed,  and  by  tbe 
court  taken  up  and  overruled.  Sentence  and 
Judgment  were  rendered  by  the  court  In  ac- 
cordance with  the  verdict  returned,  and  from 
that  Judgment  the  defendant  prosecutes  this 
appeal,  and  tbe  record  is  now  before  us  for 
consideration. 

E.  W.  Major,  Atty.  Gen.,  and  Jas.  T.  Blair, 
Asst  Atty.  Gen.,  for  the  State. 

FOX,  J.  (after  stating  the  facts  as  above). 
The  record  in  this  cause  discloses  numerous 
complaints  on  the  part  of  the  appellant  upon 
which  are  predicated  the  reasons  wby  the 
judgment  In  this  cause  should  be  reversed. 
We  will  irive  to  the  errors  complained  of 
such  attention  as  we  deem  the  Importance  of 
the  questions  presented  demand  and  merit 

1.  The  information  in  this  cause  sufficient- 
ly charges  the  offense  of  which  the  defendant 
was  convicted.  While  perhaps  .the  form  of 
the  Information  wherein  it  is  charged  that 
the  offense  was  committed  with  an  ax, 
"which  they,  the  said  Frank  Shelton  and 
Henry  Killlon,  in  their  bands  then  and  there 
had  and  held,"  Is  not  to  be  commended,  such 
defect  does  not  render  the  indictment  fatally 
defective.  State  v.  Dalton,  27  Mo.  13;  State 
V.  Payton,  00  Mo.  220,  2  S.  W.  394;  State  v. 
Grimes,  29  Mo.  App.  470.  In  State  v.  Dal- 
ton, supra,  it  was  expressly  ruled  by  this 
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-court  that  the  manner  In  which  the  Instru- 
ment Is  held  by  which  the  Injury  Is  Inflicted 
Is  not  material,  and,  even  If  It  was  material 
under  the  common-law  rules  of  pleading,  It 
is  manifestly  cured  by  the  sweeping  provi- 
sion of  our  statute,  which  declares  that  "no 
Indictment  sttall  be  deemed  Invalid  on  ac- 
count of  any  defect  or  Imperfection  which 
does  not  tend  to  the  prejudice  of  the  sub- 
-stantial  rights  of  the  defendant  upon  the 
merits."  The  rule  as  announced  in  that 
case  .was  unqualifiedly  approved  In  the  lat- 
er case  of  State  v.  Payton  In  90  Mo.  220, 
-2  8.  W.  304. 

2.  It  Is  next  earnestly  Insisted  that  the 
Information  In  this  cause  upon  which  the 
defendant  was  tried  and  convicted  should 
have  been  quashed  for  the  reason  that  the 
■defendant  was  not  afforded  a  preliminary 
examination  prior  to  the  filing  of  such  In- 
formation. Upon  this  proposition,  we  find 
that  the  transcript  of  the  justice  of  the  peace 
«how8  that  there  was  a  waiver  on  the  part 
-of  the  defendant  of  a  preliminary  examina- 
tion; but,  aside  from  this,  the  trial  court 
permitted  learned  counsel  for  defendant,  to 
introduce  evidence  tending  to  contradict 
the  recitals  of  the  transcript  of  the  justice 
for  the  purpose  of  showing  that,  despite  the 
recitals  of  the  transcript,  defendant  Shelton 
neither  had  nor  waived  a  preliminary  ex- 
amination. Upon  this  inquiry  the  trial  court 
heard  the  evidence  on  both  sides  and  found 
the  facts  against  the  defendant  In  other 
words,  that  there  had  been  a  waiver  of  the 
preliminary  examination.  Upon  this  state  of 
the  record  this  court  is  not  inclined  to  disturb 
the  conclusions  reached  by  the  trial  court 
State  V.  Hathhom,  168  Mo.  229,  66  S.  W.  756; 
State  V.  Hunter,  181  Mo.  316,  80  8.  W.  055; 
State  T.  Gordon,  196  Mo.  185,  95  S.  W.  420. 

3.  The  learned  Attorney  General  presents 
the  question  upon  the  disclosures  of  the  rec- 
ord as  to  whether  or  not  there  Is  anything 
before  this  court  for  review  save  and  ex- 
cept the  record  proper.  It  is  sufficient  to 
say  upon  that  proposition  that  It  is  extreme- 
ly doubtful  as  to  whether  or  not  the  dis- 
closures of  the  record  as  to  the  entry  of  the 
nunc  pro  tunc  order  extending  the  time  for 
the  filing  of  the  bill  of  exceptions  authorized 
the  filing  of  such  bill,  yet  we  are  disposed 
to  resolve  the  doubt  in  favor  of  the  defend- 
ant, but  will  add  that  we  by  no  means  ap- 
prove of  the  action  of  the  court  after  the 
lapse  of  two  terms,  and  without  any  notice 
to  the  prosecuting  officer,  and  without  any 
showing  as  to  any  memorandum  made  by 
the  court,  either  upon  its  doclcet  or  upon 
the  record  that  an  error  had  been  committed 
In  the  preservation  of  the  record,  in  enter- 
ing a  nunc  pro  tunc  order  which  would  au- 
thorize the  filing  of  the  bill  of  exceptions. 
It  follows  from  this  that  we  will  treat  the 
bill  of  exceptions  as  filed  within  the  proper 
time,  and  give  to  the  questions  preserved  by 
such  bill  the  attention  we  deem  necessary. 

4.  Appellant  makes  complaint  concerning 


the  examination  and  qualification  of  the 
panel  of  jurors  in  this  cause.  It  is  suffi- 
cient to  say  upon  this  proposition  that  the 
appellant  has  failed  to  Incorporate  this  com- 
plaint as  one  of  the  grounds  In  his  motion 
for  a  new  trial.  Whatever  occurred  In  the 
trial,  of  this  cause  during  the  examination 
and  qualification  of  the  panel  of  jurors  from 
which  the  trial  panel  was  to  be"  selected 
must  be  preserved,  not  only  in  the  bill  of  ex- 
ceptions, but  the  court's  attention  must  be 
directed  to  that  complaint  in  the  motion  for 
new  trial.  In  State  v.  Tomasitz,  144  Mo. 
86,  45  8.  W.  1106,  It  was  urged  that  the  court 
erred  In  refusing  to  sustain  defendant's 
challenge  to  one  of  the  jurors  upon  the  panel. 
The  motion  for  new  trial  called  the  atten- 
tion of  the  trial  court  to  the  error  complain- 
ed of  In  refusing  to  sustain  defendant's  chal- 
lenge to  the  juror,  but  failed  to  give  the 
name  of  the  juror  against  whom  the  chal- 
lenge was  directed,  and  In  that  case  it  was 
said  by  this  court,  spealfing  through  Judge 
Burgess,  that:  "We  are  therefore  entirely 
at  sea  as  to  what  juror  was  Intended  to  be 
embraced  in  the  motion,  and  must  disregard 
this  contention."  In  the  case  at  bar  the 
motion  for  new  trial  fails  to  assign  any  er- 
rors respecting  the  examination  of  jurors 
or  the  exceptions  to  those  that  were  ex- 
amined as  being  qualified  to  sit  In  the  trial 
of  the  cause.  Manifestly  this  complaint  has 
not  be^i  sufficiently  preserved  to  authorize 
this  court  to  review  the  action  of  the  trial 
court  upon  that  subject  This  cause  pre- 
sents a  much  stronger  reason  for  declining 
to  consider  the  complaint  than  the  case 
above  referred  to,  for  in  this  case  the  motion 
for  new  trial  is  absolutely  silent  as  to  any 
complaint  respecting  the  examination  and 
qualification  of  jurors. 

5.  We  have  examined  in  detail  the  evi- 
dence disclosed  by  the  record,  and  the  ob- 
jections and  exceptions  preserved  during 
the  progress  of  the  trial  interi>osed  by  the 
appellant  to  the  Introduction  of  such  evi- 
dence. It  Is  sufficient  to  say  concerning  the 
rulings  of  the  court  upon  tiie  admission  of 
evidence  that  we  find  no  substantial  error: 
at  least  no  such  error  as  would  authorize 
the  reversal  of  this  judgment.  During  the 
examination  of  witness  Slane,  the  state,  by 
her  counsel,  inquired  whether  or  not  he  knew^ 
anything  about  the  deceased  having  money, 
and  how  he  kept  It  along  about  the  time  he 
was  killed.  There  was  an  objection  to  this 
testimony  upon  the  ground  that  It  did  not 
appear  to  have  any  connection  with  the  de- 
fendant It  must,  however,  not  be  overlook- 
ed that  during  the  progress  of  the  trial 
there  was  testimony  tending  to  show  that 
the  motive  which  prompted  the  killing  of 
Mr.  Bowen,  the  deceased,  was  that  of  rob- 
bery. With  that  view  of  the  case,  we  have 
reached  the  conclusion  that  It  was  not  Im- 
proper to  supplement  the  evidence  Indicating 
that  robbery  was  the  motive  which  prompt- 
ed the  killing  with  the  proof  that  the  deceas- 
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ed  usually  had  money  In  his  possession.  In 
State  V.  Donnelly,  130  Mo.,  loc  dt  661,  82 
S.  W.  1124,  It  was  rnled  by  this  court  tbat 
there  was  no  error  in  permitting  a  witness 
to  testify  to  the  finding  of  the  pocketbook 
of  the  deceased  near  the  spot  where  he  was 
found  lying  unconscious  a  day  or  two  next 
thereafter;  and  also  that  It  was  not  error 
to  permit  witnesses  to  testify  that  deceased 
had  money  on  his  person  the  day  before  his 
death.  This  testimony  was  In  that  case 
deemed  appropriate  for  the  purpose  of  sup- 
plementing the  state's  evidence  indicating 
that  the  motive  in  the  commission  of  the 
crime  was  that  of  robbery.  There  was  no 
error  In  the  admission  of  this  testimony  of- 
fered by  the  state  along  this  line  in  the  case 
at  bar,  and  the  action  of  the  court  in  deny- 
ing the  motion  of  appellant's  counsel  to 
strike  out  all  of  Slane's  testlmcmy  upon  this 
subject  was  entirely  proper. 

6.  Learned  counsel  for  appelant  earnestly 
insists  that  the  court  committed  error  in 
permitting  the  admitted  accomplice  of  the 
defendant,  Henry  KilUon,  to  testify  against 
the  defendant  as  a  witness.  The  record  mp- 
aa  this  proposition  discloses  that  the  state 
offered  Henry  KUUon,  the  accomplice,  as  a 
witness.  When  this  offer  was  made,  Klllion 
was  not  on  trial,  and  had  not  pleaded  to  the 
Indictment  However,  a  severance  had  been 
granted.  Defendant  made  the  further  objec- 
tion to  Killion's  testifying  on  the  ground  that 
be  had  neither  pleaded  guilty  nor  been  con- 
victed, and,  being  indicted  jointly  with  appel- 
lant, he  could  not  therefore  testify  against 
him.  Upon  this  objection  being  made,  the 
accomplice,  Klllion,  by  his  attorney,  as  is 
disclosed  by  the  bill  of  exceptions,  then 
pleaded  guilty  to  manslaughter  in  the  fourth 
degree.  Counsel  for  defendant  then  Inter- 
posed an  objection  to  Killion's  testifying  In 
the  case  for  the  following  reasons :  First, 
because  he  had  confessed  the  crime  In  writ- 
ing; second,  that  the  prosecuting  attorney 
bad  agreed  with  Killion's  counsel  that,  if  he 
would  turn  state's  evidence,  he  might  plead 
guilty  to  manslaughter  In  fourth  degree,  and 
not  be  prosecuted  for  murder;  third,  that 
Klllion  made  the  confession  and  pleaded 
guilty  by  reason  of  hope  and  persuasion; 
and,  fourth,  because  KilHon  was  Jointly  in- 
dicted with  the  defendant.  It  further  ap- 
pears from  the  record  that,  after  some  con- 
troversy, defendant,  through  his  counsel, 
suggested  to  the  court  that  the  Jury  be  with- 
drawn, and  the  court  then  proceeded  to  make 
a  preliminary  examination  as  to  whether  he 
would  permit  this  witness  to  testify.  In 
the  Jury's  absence,  defendant  Introduced  evi- 
dence tending  to  show  that  the  prosecuting 
attorney,  when  Klllion  was  first  arrested, 
said  to  him :  "If  you  will  teU  this  straight, 
I  know  you  are  not,  I  will  see  tbat  you  go 
tn  the  reform  school;  while,  if  you  don't,  I 
will  see  that  your  neck  breaks."  The  prose- 
cuting attorney  in  this  preliminary  examina- 
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tion  testified  that  he  promised  Klllion  par- 
tial Immunity  If  he  would  "tell  where  the 
money  was,  but  he  never  made  him  any 
promise  to  get  him  to  tell  how  this  thing  was 
done."  The  court  then  overruled  the  objec- 
tion as  to  Killion's  competency,  and  the  de- 
fendant duly  preserved  his  exceptions  to  the 
action  of  the  court.  The  Jury  was  recalled 
and  the  trial  proceeded.  Klllion,  the  ac- 
complice, was  introduced,  and  the  defendant 
objected  to  his  testifying  for  the  same  rea- 
sons as  heretofore  stated.  The  objections  as 
made  were  overruled,  and  defendant  except- 
ed. Upon  this  state  of  the  record,  we  are 
simply  confronted  with  the  proposition  as  to 
whether  or  not  this  accomplice  was  a  compe- 
tent witness.  We  are  unable  to  agree  with 
counsel  for  the  appellant  that  Klllion,  the 
accomplice,  was  not  a  competent  witness, 
and,  unless  we  are  ready  to  overrule  a  long 
line  of  decisions  in  this  state,  there  is  no 
escape  from  the  conclusion  that  the  court 
did  not  commit  any  error  in  permitting  him 
to  testify.  As  was  said  in  the  case  of  State 
V.  Myers,  198  Mo.  225,  94  S.  W.  242:  "It 
has  been  decided  by  this  court  that  an  ac- 
complice not  Jointly  prosecuted  with  the  de- 
fendant is  a  competent  witness  for  the  state" 
— citing  in  support  of  that  announcement 
State  V.  Umble,  115  Mo.  4C1,  22  S.  W.  378; 
State  V."  Walker,  98  Mo.  95,  9  S.  W.  646,  11 
S.  W.  1133;  Wharton's  Criminal  Evidence, 
i  439;  McKenzle  v.  State,  24  Ark.  636;  1 
Bishop's  Grim.  Proc.  (3d  Ed.)  {  1167;  State 
V.  Rlney,  137  Mo.,  loc.  cit  104,  38  S.  W.  718. 
This  proposition  is  clearly  settled  by  the  pro- 
visions of  the  statute  (section  4680,  Rev.  St. 
1899  [Ann.  St  1906,  p.  2549)),  which  provides 
that  "any  person  who  has  been  convicted  of 
a  criminal  offense  is,  notwithstanding,  a  com- 
petent witness."  In  the  case  of  State  v. 
Minor,  117  Mo.  302,  22  S.  W.  1085,  it  was 
expressly  held  by  this  court  that  an  accom- 
plice Jointly  indicted  with  the  defendant  on 
trial  was,  after  his  own  conviction,  a  com- 
petent witness  for  the  state  against  his  co- 
defendant  on  trial.  In  State  v.  Rlney,  137 
Mo.  102,  38  S.  W.  718,  it  was  expressly  rule* 
that  the  mere  fact  that  the  witness  expect 
ed  a  lighter  sentence  for  his  own  confessed 
complicity  in  the  crime  because  he  had  be- 
come  a  witness  for  the  state  did  not  affect" 
his  competency;  that  such  fact  could  only 
be  considered  in  determining  his  credlbiUtj' 
and  the  weight  to  be  attached  to  his  testl 
mony.  State  v.  Stewart  142  Mo.,  loc.  clt 
417,  44  S.  W.  240;  State  v.  Black,  143  Mo., 
loc.  clt  172,  44  a  W.  340.  To  the  same  ef- 
fect is  State'  V.  Wigger,  196  Mo.  90,  93  S.  W. 
390.  In  the  treatment  of  the  proposition 
now  under  consideration,  this  court  in  that 
case,  speaking  through  Judge  Gantt,  said: 
"If  anything  is  settled  in  the  law  of  this 
state,  it  is  tbat  the  evidence  of  an  accom- 
plice who  confesses  his  own  guilty  participa- 
tion in  a  crime  Is  competent  against  his  ac- 
complice on  trial  for  the  same  offense.    And 
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the  credibility  of  such  a  witness  Is  a  matter 
for  the  consideration  of  the  Jury  trying  the 
case.  State  v.  Hill,  96  Mo.  357,  10  S.  W.  28; 
State  V.  Williams,  149  Mo.  496,  51  S.  W.  88; 
State  T.  Franke,  159  Mo.  535,  60  S.  W.  1053. 
And  it  is  also  the  accepted  doctrine  that  the 
evidence  of  an  accomplice,  even  though  un- 
corroborated, is  sufficient  to  sustain  a  convic- 
tion if  believed  by  the  Jury.  State  v.  Wil- 
liamson, 106  Mo.  162,  17  S.  W.  172 ;  State  v. 
Black,  143  Mo.  166,  44  S.  W.  340;  State  t. 
Toble,  141  Mo.,  loc.  cit.  561,  42  S.  W.  1076; 
State  V.  Marcks,  140  Mo.  656,  41  S.  W.  973, 
43  S.  W.  1095;  State  v.  Harkins,  100  Mo. 
666,  13  S.  W.  830."  In  further  treating  of 
this  proposition  in  the  Wigger  Case  this 
court  also  said:  "The  failure  of  the  state 
to  produce  the  other  witnesses  to  corroborate 
the  testimony  of  the  accomplice  could  have 
oi>erated  only  against  the  state,  and  was  a 
legitimate  subject  for  discussion  before  the 
Jury,  but  would  not  authorize  this  court, 
which  has  not  the  opportunity  of  seeing  and 
bearing  the  witness  testify,  to  interfere  with 
the  verdict  of  the  Jury  which  did  see  and 
hear  the  witness,  and  observe  his  manner 
of  testifying,  as  well  also  the  manner  and 
testimony  of  the  defendant  and  his  wit- 
nesses. Accordingly  it  must  be  ruled  that 
the  court  did  not  err  In  submitting  the  evi- 
dence to  the  Jury."  •  » 

We  have  thus  indicated  the  rules  of  law 
applicable  to  this  proposition  that  have  been 
uniformly  announced  by  this  court.  As  here- 
toforfe  stated,  the  record  In  this  case  dis- 
closes that  the  defendant  and  the  accom- 
plice, Klllion,  were  Jointly  indicted;  that 
there  was  a  severance,  and  before  the  accom- 
plice testified  in  the  cause  he  entered  his  plea 
of  guilty  to  manslaughter  in  the  fourth  de- 
gree. Upon  the  entering  of  such  plea  Oj" 
guilty  and  the  disposition  of  his  case,  clear- 
ly, If  the  rules  as  heretofore  suggested  are 
to  be  longer  followed,  he  was  a  competent 
witness  against  the  defendant  in  the  case  at 
bar.  Any  Inducements  held  out  to  the  ac- 
complice, Klllion,  and  the  fact  that  he  ad- 
mitted that  be  was  an  accomplice  in  the  per- 
petration of  this  crime,  are  questions  which 
affect  only  his  credibility  and  the  weight  tp 
be  attached  to  his  testimony,  which  are  mat-' 
ters  for  the  consideration  of  the  Jury ;  but, 
under  the  well-settled  rules  of  law  announc- 
ed in  an  unbroken  line  of  decisions  in  this 
state,  it  does  not  affect  his  competency  as  a 
witness.  Upon  this  proposition,  the  ruling 
must  be  adverse  to  the  contention  of  learn- 
ed counsel  for  appellant 

7.  This  leads  us  to  the  errors  complained 
of  by  the  appellant  respecting  the  declara- 
tions of  law  given  by  the  court  in  submitting 
the  cause  to  the  Jury.  The  record  before  us 
dIsc'loFes  that  at  the  close  of  the  evidence 
defendant,  through  his  counsel,  moved  the 
court  to  instruct  the  Jury  ou  all  x>oInts  of 
law  In  this  case,  and  especially  upon  the 
law  of  an  alibi,  the  use  of  the  evidence  of  a 
codefeudant  and  his  confession,  also  on  the 


law  of  circumstantial  evidence,  and  on  tbe 
impeachment  of  witnesses.  The  record  tben 
discloses  that  the  court  instructed  the  Jury 
and  that  tbe  defendant  preserved  his  excep- 
tions to  the  instructions  given,  and  also  ex- 
cepted to  the  refusal  of  instructions  offered 
by  the  defendant,  but  there  is  an  entire  ab- 
sence from  the  record  of  any  exceptions  to 
the  court's  failure,  if  any,  to  instruct  upou 
the  subjects  embraced  In  the  motion  above 
referred  to.  However,  In  our  opinion,  the 
instructions  of  tbe  court  fully  covered  tbe 
subjects  to  which  counsel  for  the  defendant 
directed  ito  attention.  Upon  tbe  subject  of 
an  alibi,  to  which  tbe  court's  attention  was 
directed  by  the  defendant  in  his  motion,  the 
court  instructed  the  Jury  as  follows:  "Gen- 
tlemen of  the  Jury,  unless  you  find  and  be- 
lieve from  all  tbe  facts  and  circumstances 
given  In  evidence  the  presence  of  defendant 
at  the  place  of  the  alleged  murder,  and  his 
guilt  beyond  a  reasonable  doubt,  you  should 
acquit  him."  It  was  expressly  held  by  this 
court  in  State  v.  Sanders,  106  Mo.  188,  17  S. 
W.  223,  that  an  instruction  substantially  the 
same  as  this  sufficiently  covered  the  defense 
of  alibi,  and  rendered  the  one  asked  by  the 
defendant  unnecessary. 

Upon  the  testimony  of  an  accomplice,  the 
court.  In  our  opinion,  by  Instruction  No.  7. 
directed  the  Jury  substantially  in  accordance 
with  the  uniform  rulings  of  this  court  upon 
that  subject  This  instruction  was  as  fol- 
lows: "Gentlemen  of  the  Jury,  the  court 
instructs  you  that  the  testimony  of  an  ac- 
complice In  the  crime — that  is,  a  person  who 
actually  commita  or  participates  in  the 
crime — when  not  corroborated  by  some  per- 
son or  persons  not  Implicated  in  the  crime, 
as  to  matters  material  to  the  Issues — that 
Is,  matters  connecting  the  defendant  with 
tbe  commission  of  the  crime  as  charged 
against  him — ought  to  be  received  with  great 
caution  by  the  Jury,  and  the  Jury  ought 
to  be  fully  satisfied  of  its  truth  before  they 
should  convict  defendant  on  such  testimony. 
The  court  further  instructs  the  Jury  that 
you  are  at  liberty  to  convict  the  defendant, 
Frank  Shelton,  on  the  uncorroborated  testi- 
mony of  an  accomplice  alone  if  you  believe 
the  statemente  as  given  by  such  accomplice  in 
his  testimony  in  his  testimony  to  be  true,  if 
you  further  believe  that  the  state  of  facts 
sworn  to  by  such  witness,  if  any,  will  es- 
tablish tbe  guilt  of  the  defendant" 

Upon  the  subject  of  circumstantial  evi- 
dence. In  our  opinion,  the  court  by  instruc- 
tion No.  6  declared  the  law  substantially 
In  harmony  with  the  uniform  holdings  by 
this  court.  That  instruction  was  as  fol- 
lows :  "Gentlemen  of  the  Jury,  tbe  state  in 
this  case  seeks  to  some  extent  to  convict 
the  defendant  of  the  crime  charged  on  cir- 
cumstantial evidence;  that  is,  there  is  no 
evidence  by  any  witness  that  saw  the  fatal 
blow  struck.  Evidence  is  of  two  kinds — 
direct  and  circumstantial.  Circumstantial 
evidence  is  proof  of  certain  facta  and  dr- 
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cumstances  In  a  certain  case  in  whlcn  the 
jury  may  Infer  other  and  connected  facts 
which  usually  and  reasonably  follow  accord- 
ing to  the  common  experience  of  mankind. 
Crime  may  be  proven  by  circumstantial 
evidence  as  well  as  by  direct  testimony  of 
eyewitnesses,  but  the  facts  and  circumstan- 
ces in  evidence  should  be  consistent  with 
each  other,  and  with  the  guilt  of  the  defend- 
ant, and  inconsistent  with  any  reasonable 
theory  of  defendant's  innocence." 

Upon  the  question  of  the  credibility  of 
witnesses  and  the  weight  to  be  attached  to 
their  testimony,  to  which  the  attention  of 
the  court  was  directed  by  defendant's  coun- 
sel, that  subject  was  entirely  and  properly 
covered  by  Instruction  No.  8,  given  to  the 
Jury  by  the  court  We  deem  it  unnecessary 
to  reproduce  the  Instruction  in  full,  but  it 
will  suffice  to  say  that  It  substantially  told 
the  Jury  that  they  were  the  sole  judges  of 
the  credibility  of  the  witnesses  and  the 
weight  and  value  of  their  testimony;  that. 
In  determining  such  credit,  weight,  and  val- 
ue to  be  attached  to  the  testimony  of  any 
witness,  the  Jury  should  take  into  considera- 
tion the  character  of  the  witness,  his  or  her 
manner  on  the  stand  and  of  testifying,  his 
or  her  interest.  If  any.  In  the  result  of  the 
case;  his  or  her  relation  to  or  feeling  for 
the  defendant  or  the  deceased;  the  probabili- 
ty of  his  or  her  statement,  as  well  as  all 
other  facts  and  circumstances  detailed  In 
evidence ;  and  were  finally  told  that,  if  tbey 
believed  any  witness  had  willfully  and  know- 
ingly sworn  falsely  to  any  material  fact  In 
the  case,  they  were  at  liberty  to  disregard 
all  or  any  part  of  such  witness'  testimony. 
Manifestly  the  directions  to  the  Jury  were 
sufficiently  full  upon  that  subject  to  properly 
guide  them  in  considering  the  question  treat- 
ed of  by  the  instruction. 

Counsel  for  appellant  further  complains 
concerning  the  subject  of  Instructions  to  the 
jury  that  the  court  erroneously  and  Improp- 
erly declined  to  give  Instruction  No.  10,  re- 
quested by  the  defendant.  This  instruction 
was  as  follows:  "The  court  instructs  the 
jury  that  If  you  find  and  believe  from  the 
evidence  that  the  evidence  of  Henry  Kllllou, 
the  codefendant  of  Frank  Shelton,  was  ob- 
tained by  threats  and  through  fear  from  or 
by  reason  of  any  promise  from  the  officers 
of  the  court  or  prosecuting  attorney,  you 
should  weigh  his  evidence  with  great  care 
and  caution,  as  evidence  obtained  in  this' 
manner  shows  the  vital  Interest  of  such  co- 
defendan^  or  accomplice,  and  could  not  be 
taken  as  a  free  and  voluntary  statement  of 
such  codefendant  or  accomplice  given  under 
and  after  such  codefendant  or  accomplice 
had  been  cautioned  that  such  statements 
may  be  used  against  him."  It  is  sufficient 
to  say  upon  that  proposition  that  the  in- 
struction was  properly  refused.  In  our  opin- 
ion Instruction  No.  7,  as  heretofore  quoted, 
directing  the  Jury  respecting  the  testimony 
of  an  accomplice,  fully  covered  that  subject, 


and  furnished  ample  directions  to  the  Jury 
necessary  to  an  intelligent  consideration  ui 
the  testimony  of  an  accomplice,  and  advis- 
ing them  of  the  caution  with  which  such  tes- 
timony should  be  received.  Instruction  No. 
10,  as  offered  by  the  defendant,  would  clear- 
ly be  an  argument  to  the  Jury  In  the  form 
of  a  declaration  of  law.  It  is  fundamental 
that  the  court  In  declaring  the  law  upon  any 
subject  should  not  comment  upon  the  fact* 
or  call  the  jury's  attention  especially  to  par- 
ticular facts  developed  In  the  testimony. 
The  manner  and  means  of  inducing  an  ac- 
complice to  testify  In  favor  of  the  state  and 
the  fact  that  he  testified  with  a  view  of  get- 
ting a  lighter  punishment  are  matters  of 
legitimate  argument  before  the  Jury,  but 
it  would  manifestly  be  erroneous  to  point 
out  those  facts,  and  say  to  the  jury  that  you 
must  specially  consider  these  in  the  weighing 
of  his  testimony.  The  court  In  the  Instruc- 
tions given  upon  that  subject  told  the  jury 
that  they  ou^t  to  receive  the  testimony  of- 
an  accomplice  with  great  caution,  and  that, 
before  they  convicted  the  defendant  upon 
that  character  of  testimony,  they,  ought  to 
be  fully  satisfied  of  Its  truth.  In  developing 
the  testimony  before  the  Jury,  It  was  legiti- 
mate and  in  entire  harmony  with  appropri- 
ate cross-examination  to  show  to  the  Jury  all 
the  facts  and  circumstances  which  were  held 
out  as  an  inducement  to  the  accomplice  to 
testify.  This  was  proper  and  a  matter  of 
legitimate  argument  before  the  Jury  upon 
that  subject,  but,  as  heretofore  indicated,  it 
would  be  clearly  erroneous  to  undertake  to 
embrace  in  an  Instruction  the  particular  facts 
developed  In  the  testimony  as  matters  of  In- 
ducement for  the  accomplice  to  testify. 

It  Is  further  Insisted  by  counsel  for  ap- 
pellant that  the  court  in  Its  instructions  fail- 
ed to  designate  the  punishment  that  the  Jury 
might  inflict  if  they  found  the  defendant  guil- 
ty of  murder  of  the  first  degree.  It  is  suffi- 
cient to  say  upon  this  proposition  that  the 
court  properly  instructed  the  jury  as  to  the 
essential  elements  necessary  to  be  found  by 
the  jury  in  order  to  find  the  defendant  guil- 
ty of  murder  in  the  first  degree.  It  is  true 
that  the  court  told  the  jury  that,  If  they 
should  find  the  defendant  guilty  of  murder 
of  the  first  degree,  they  should  simply  so 
state  In  their  verdict.  Doubtless  the  trial 
court  was  following  the  old  form  of  Instruc- 
tion when  there  was  no  discretion  In  the 
jury  as  to  the  Infilction  of  punishment  for 
murder  In  the  first  degree.  The  act  approved 
March  18,  1907  (Laws  1907,  p.  235,  {  1), 
amending  section  1817,  Rev.  St.  1899  (Ann. 
St.  1906,  p.  1262),  provides  substantially  that 
the  jury,  if  they  find  the  defendant  guilty 
of  murder  of  the  first  degree,  shall  decide 
which  punishment  shall  be  Indicted,  either 
death  or  imprisonment  In  the  penitentiary 
during  their  natural  lives.  The  jury  In  the 
case  at  bar  returned  a  verdict  finding  the  de-  . 
fendant  guilty  of  murder  of  the  first  degree. 
and  decided  In  accordance  with  the  provl- 
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Bions  of  section  1817  of  the  Iaws  of  1907 
that  his  puniBhinent  should  be  fixed  at  im- 
prisonment In  the  penitentiary  during  hi« 
natural  life.  While  the  court  did  not  desig- 
nate the  punishment  that  the  Jury  was  au- 
thorized to  impose,  yet  the  jury  fixed  the 
punishment  that  was  authorized  by  the  law, 
and  we  are  unable  to  see  how  the  defend- 
ant's rights  were  prejudiced  by  reason  of 
the  failure  of  the  court  to  designate  the 
punishment.  They  were  required,  as  before 
stated,  to  find  every  essential  element  nec- 
essary to  constitute  the  offense  of  murder 
of  the  first  degree,  and  they  found  the  de- 
fendant guilty  of  that  offense  and  fixed  his 
punishment  at  life  imprisonment,  and  we 
repeat  that  we  are  unable  to  see  upon  whiat 
theory  the  defendant  could  have  been  Injured 
by  reason  of  the  failure  of  the  court  to  des- 
ignate the  punishment 

8.  Finally,  it  is  insisted  by  appellant  that 
the  evidence  as  developed  upon  the  trial  of 
this  cause  was  insufficient  to  support  the  ver- 
dict. We  have  carefully  analyzed  the  testi- 
mony as  disclosed  by  the  record.  It  was  the 
exclusive  province  of  the  Jury  to  determine 
the  weight  of  the  testimony  introduced  both 
by  the  state  and  the  defendant  If  they  be- 
lieved the  testimony  of  the  accomplice  and 
some  of  the  other  witnesses  who  testified  in 
the  cause,  we  are  of  tlie  opinion  that  such 
testimony  furnished  full  support  to  the  ver- 
dict returned.  We  are  not  unmindful  that 
this  conviction  rests  largely  upon  the  testi- 
mony of  an  accomplice,  but,  unless  we  have 
reached  that  point  In  the  administration  of 
the  laws  of  this  state  that  we  are  to  depart 
from  the  uniform  rules  announced  applicable 
to  the  testimony  of  an  accomplice  and  over- 
rule an  unbroken  line  of  decisions  upon  that 
subject,  then  there  can  be  no  escape  from 
the  conclusion  that  at  last  it  was  a  question 
for  the  Jury,  with  all  the  facts  before  them, 
to  pass  upon  the  testimony  of  the  accom- 
plice, as  well  as  the  other  witnesses,  and 
return  a  verdict  in  accordance  with  the  con- 
clusions reached.  The  witnesses  testifying 
in  this  cause  were  before  the  court  and  ju- 
ry, and,  as  has  been  repeatedly  said,  jurors 
and  the  courts  have  opportunities  of  judging 
of  the  credibility  of  the  witnesses  and  the 
weight  to  be  attached  to  their  testimony 
that  are  not  afforded  an  appellate  court 
Hence  our  conclusion  is  that  the  verdict  of 
the  Jury  should  not  l>e  disturbed  by  reason 
of  the  claim  of  the  insufficiency  of  the  tes- 
timony. 

We  have  indicated  our  views  upon  the 
legal  propositions  disclosed  by  the  record, 
which  results  in  the  conclusion  that  there 
was  no  substantial  error  such  as  would  re- 
quire this  court  to  reverse  and  remand  this 
cause.  Therefore  the  Judgment  of  the  trial 
court  should  be  affirmed;  and  it  Is  so  or- 
dered.   AU  concur. 


STATE  T.  MNV. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  23, 1909.) 

Cbiminai.  Law  ({  1114*)— Appkal— Review- 
Absence  OF  Biix  OF  Exceptions— Review 
ON  Record  Pbopeb. 

Where,  though  the  transerlpt  of  the  record 
entries  on  a  criminal  appeal  contained  a  paper 
signed  by  the  trial  judge  with  the  customary  re- 
cital in  closing  bills  of  exceptions,  none  of  the 
testimony  was  preserved,  and  no  exceptions  ap- 
peared in  the  transcript,  only  the  record  proper 
will  be  reviewed,  and,  that  being  regular,  judg- 
ment of  conviction  will  be  afiirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  2918,  2921;    Dec.   Dig.  { 

Appeal  from  Criminal  Court  Bndianan 
County;  A.  W.  Lincoln,  Special  Judge. 

David  F.  Linn  was  convicted  of  mayhem, 
and  he  appeals.    Affirmed. 

Frank  H.  Harl,  for  appellant  E.  W.  Ma- 
jor, Atty.  Gen.,  and  Jaa.  T.  Blair,  Asst  Atty. 
Gen.,  for  the  State. 

GANTT,  P.  J.  On  the  25th  day  of  Novem- 
ber, 1907,  the  grand  Jury  of  Buchanan  coun- 
ty returned  an  Indictment  diarging  the  de- 
fendant David  F.  Linn,  and  another,  with 
the  crime  of  mayhem.  On  the  same  date  de- 
fendant waived  formal  arraignment  and  en- 
tered his  plea  of  not  guilty.  A  change  of 
venue  from  the  regular  Judge  was  taken,  and 
Hon.  A.  W.  Lincoln  of  the  Greene  county 
criminal  court  was  called  in  to  try  the  case. 
A  Jury  was  impaneled  and  sworn,  and  by 
their  verdict  assessed  defendant's  punish- 
ment at  15  years  in  the  penitentiary.  Ap- 
pellant's codefendant  was  acquitted. 

On  January  29,  1908,  defendant  filed  his 
motion  for  a  new  trial.  This  and  a  motion  in 
arrest  were  overruled,  and  judgment  and 
sentence  rendered  on  the  verdict  and  defend- 
ant appealed  to  this  court  By  successive  or- 
ders the  time  for  filing  bill  of  exceptions 
was  extended  until  the  1st  day  of  November, 
1908,  term  of  court  No  bill  was  filed  In 
time,  but  on  December  23,  1908,  court  and 
counsel  collaborated  in  an  effort  to  construct 
an  entry  which  would  retroact  and  dose  the 
gap  between  the  Ist  day  of  the  November 
and  the  Ist  day  of  the  March,  1909,  term. 
No  bill  of  exceptions,  however,  was  ever 
filed;  no  further  entries  with  reference  to 
the  subject  appearing.  On  a  separate  page 
appears  the  court's  signature  to  the  custom- 
ary recital  with  which  it  is  the  practice  to 
close  biUs  of  exceptions,  but  this  Is  the  sole 
particular  In  wUch  the  transcript  certified 
as  a  "transcript  of  the  files  and  record  en- 
tries" intimates  that  a  bill  of  exceptions  was 
filed. 

The  indictment  was  drawn  under  section 
1864,  Rev.  St  1899  (Ann.  St  1906,  p.  1285), 
and  is  a  sufficient  charge  of  mayhem.  State 
V.  Nerzinger,  119  S.  W.  879 ;  Neblett  v.  State, 


•For  ether  cues  see  luiie  topic  and  section  NUMBER  in  Dec.  ft  Am.  Dlfi.  1907  to  date,  ft  Beportar  Indezw 
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47  Tex,  Cr.  B.  573,  85  S.  W.  813;  United 
States  V.  Scrogglns,  27  Fed.  Oasea  1000  (No. 
16,244);  3  BuBSeU  on  Crimes,  pp.  686  and 
698.  The  arraignment,  the  Impaneling  of  the 
Jary,  and  the  verdict  and  sentence  are  all 
In  due  and  proper  form. 

While  there  Is  a  paper  Indicating  that  It 
Is  the  closing  of  a  bUl  of  ezceptlona,  In  fact 
none  of  the  testimony  has  been  preserved, 
and  none  of  the  so-called  exceptions  appear 
In  the  transcript,  and  hence  we  have  only 
the  record  proper  before  as  for  review,  and, 
no  error  having  occurred  therein,  the  Jadg- 
meut  Is  affirmed. 

BUBOESS  and  rOX,  JJ.,  concur. 


Ex  parte  GAUSS. 
(Supreme  Court  of  MiBsoari,  Division  No.  2. 

Nov.  23, 1909.) 
WrrNESSKS  (S  297*)— Bxamimatiow  of  Wit- 

KES6ES— JfBIVILEOE. 

Under  Oonat.  U.  S.  Amend.  6,  and  Const. 
Mo.  art  2,  i  23  (Ann.  St  1906,  p.  158),  provid- 
ing that  no  person  shall  be  compelled  in  a  crim- 
inal case  to  testify  iM^ainst  himself,  a  witness  be- 
fore a  grand  jury  is  not  compelled  to  answer 
questions  as  to  whether  he  had  made  a  bet  on 
a  horse  mce  with  a  person  named,  or  had  given 
him  money  to  be  placed  on  such  a  race,  or  made 
him  the  custodian  of  any  such  liet,  where  the 
witness  states  that  he  cannot  answer  such  ques- 
tions without  incriminating  himself. 

(Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1011, 1026-1037 ;  Dec.  Dig.  $  297.»] 

Tony  Gauss  brings  habeas  corpus  proceed- 
ings against  Louis  Nolte.    Petition  granted. 

T.  J.  Bowe,  T.  J.  Bowe,  Jr.,  and  Henry 
Bowe,  for  petitioner.  S.  G.  Jones,  Circuit 
Atty.,  and  F.  G.  Ferris,  Asst  Circuit  Atty., 
for  respondent 

GANTT,  P.  J.  The  petitioner  by  this  pro- 
ceeding seelcB  to  be  discharged  from  impris- 
onment and  the  custody  of  the  jailer  of  the 
city  of  St  Liouis.  It  appears  from  the  rec- 
ord that  the  petitioner  was  committed  for 
contempt  by  the  circuit  court  of  the  city  of 
St  Louis  for  refusing  to  answer  certain 
questions  propounded  to  blm  by  the  grand 
Jury  of  said  city  on  the  27th  day  of  Septem- 
ber, 1909.  It  appears  that  In  August,  1909, 
petitioner  was  arrested  for  making  a  wager 
on  a  horse  race,  and  on  September  30,  1909, 
he  was  summoned  before  the  grand  Jury  of 
the  city  of  St  Louis,  and  was  asked  the  fol- 
lowing questions :  "I  want  to  ask  you  again, 
Mr.  Gauss,  on  the  day.  that  you  were  arrest- 
ed, which  was  some  time  In  August,  this 
year,  had  yon,  Just  prior  to  your  arrest, 
made  or  placed  a  bet  with  Steve  Pensa,  at 
his  place  of  business  on  Washington  avenue, 
upon  the  result  of  a  horse  race?  Q.  Did  you 
ever  give  Steve  Pensa,  or  any  other  person 
in  his  place  of  business,  any  money  to  be 
placed  upon  a  horse  race  to  be  run  at  any 


place  within  the  state  of  Missouri,  or  with- 
out the  state?  Q.  Have  you,  at  any  time 
within  the  last  three  years,  made  Steve 
Pensa  the  custodian  of  any  bet  upon  the  re- 
sult of  a  horse  race?"  The  petitioner  refused 
to  answer  these  questions  because  by  so  do- 
ing he  might  Incriminate  himself.  Where- 
upon his  refusal  was  reported  to  the  judge 
of  division  No.  10  of  the  circuit  court  of  the 
city  of  St  Louis,  who  ordered  him  to  an- 
swer said  questions,  and  upon  ills  refusal 
to  do  80  committed  him  to  the  jail  of  the 
city  of  St  Louis  until  such  time  as  he  would 
answer  said  questions. 

The  petitioner  insists  tliat  he  Is  entitled  to 
be  discharged  from  said  Imprisonment,  t>e- 
cause  the  effect  of  the  said  Judgment  and 
order  was  to  violate  section  23  of  article  2 
of  the  Constitution  of  this  state  (Ann.  St.  1906, 
p.  138),  which  provides  "that  no  person  shall 
be  compelled  to  testify  against  himself  In  a 
criminal  cause,"  and  because  said  commit- 
ment is  in  violation  of  that  part  of  the  fifth 
amendment  of  the  (institution  of  the  United 
States,  which  says:  "Nor  shall  any  person 
be  compelled  in  any  criminal  case  to  t>e  a 
witness  against  himself."  In  State  v.  Toung, 
119  Mo.  495,  loc.  clt  520,  24  S.  W.  1038,  1045, 
It  was  said  by  this  court :  "The  Constitution 
means  more  than  the  protection  of  the  ac- 
cused on  ills  final  trial  when  his  rights  are 
scrupulously  guarded  by  the  courts.  It  as 
clearly  protects  him  from  being  forced  to 
testify  against  himself  in  any  and  all  pre- 
liminary Investigation,  whether  Iiefore  the 
coroner,  grand  jury,  or  the  Justice  on  his 
preliminary  examination.  The  Immunity  af- 
forded him  by  the  Constitution  Is  broad 
enough  to  protect  him  against  self-incrimina- 
tion before  any  tribunal  In  any  proceeding." 
Counselman  v.  Hitchcock,  142  U.  S.  547,  12 
Sup.  Ct  195,  35  L.  Ed.  1110;  Cullen  v.  Com- 
monwealth, 24  Grat  (Ya.)  624;  State  ex 
rel.  V.  Hardware  Company,  109  Mo.  118,  18 
S.  W.  1125,  15  L.  B.  A.  676.  Learned  coun- 
sel for  the  state  insists,  however,  that  it  is 
the  province  of  the  court  to  Judge  whether 
any  direct  answer  to  the  question  that  may 
be  proposed  will  furnish  evidence  against  the 
witness.  If  such  answer  may  disclose  a  fact 
which  forms  the  necessary  and  essential  Tink 
in  the  chain  of  testimony,  which  would  be 
sufiScIent  to  convict  him  of  any  crime,  be  is 
not  bound  to  answer  It,  so  as  to  furnish  mat- 
ter for  that  conviction;  but  If  the  question 
propounded  does  not  disclose  upon  its  face 
that  it  will  have  such  tendency,  and  the 
witness  falls  to  clearly  show  to  the  court 
how  it  win  have  such  effect,  he  may  be 
punished  for  contempt  after  he  refuses  to 
answer  after  being  directed  to  do  so  by  the 
court;  and  their  contention  Is  that  the  peti- 
tioner was  not  entitled  to  invoke  the  protec- 
tion of  the  Constitution  against  answering 
these  questions  for  the  reason,  as  tbey  say, 
that  It  Is  not,  under  this  act  of  1907  (page 
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223)  against  book  making,  and  pool  Belling, 
nor  any  other  law,  made  a  crime  tor  a  per- 
son to  make  or  place  a  bet  on  a  horse  race, 
or  to  make  any  other  person  the  custodian 
of  a  bet  upon  the  result  of  a  horse  rac& 
This  court,  In  Ez  parte  Amot  Garter,  166 
Mo.,  loc.  clt.  614,  66  S.  W.  544,  67  li.  R.  A. 
654,  said :  "It  la  reasonable  construction  of  the 
constitutional  provision  that  the  witness  is 
protected  from  being  compelled  to  disclose 
the  circumstances  of  his  offense,  or  the 
sources  from  which  evidence  of  Its  commis- 
sion, or  of  its  connection  with  it,  may  be 
obtained,  or  make  effectual  for  his  convic- 
tion, without  using  his  answers  as  direct  ad- 
missions against  him." 

Chief  Justice  Marshall,  whoi  engaged  in 
the  trial  of  Aaron  Burr  (1  Burr's  Trial,  244, 
25  red.  Cas.  40,  No.  14,e92e),  said:  "If  the 
question  be  of  such  description  that  an  an- 
swer to  It  may  or  may  not  criminate  the 
witness,  according  to  the  purport  of  that  an- 
swer, it  must  rest  with  himself,  who  alone 
can  tell  what  it  would  be,  to  answer  (he 
question  or  not  If,  in  such  a  case,  he  say, 
upon  his  oath,  that  his  answer  would  in- 
criminate himself,  the  court  can  demand  no 
other  testimony  of  the  fact.  •  •  •  Ac- 
cording to  their  statement  (the  counsel  for 
the  United  States),  a  witness  can  never  re- 
fuse to  answer  any  question,  unless  that 
answer,  unconnected  with  other  testimony, 
would  be  sufficient  to  convict  him  of  crime, 
l^is  would  be  rendering  the  rule  almost 
perfectly  worthless.  Many  links  frequently 
compose  that  dialn  of  testimony  which  Is 
necessary  to  convict  any  individual  of  a 
crime.  It  appears  to  the  court  to'  be  the 
true  sense  of  the  rule  that  no  witness  is  com- 
pellable to  furnish  any  one  of  them  against 
himself.  It  Is  certainly  not  only  a  possible, 
but  a  probable,  case  that  a  witness,  by  dis- 
closing a  certain  fact,  may  complete  the  tes- 
timony against  himself,  and  to  every  effec- 
tual purpose  accuse  himself  as  entirely  as  he 
would  by  stating  every  circumstance  which 
would  be  required  for  Us  conviction.  That 
fact  of  itself  might  be  unavailing;  but  all 
other  facts  without  It  would  be  insufficient. 
While  that  remains  concealed  within  his  own 
bosom,  he  Is  safe;  but  draw  It  from  thence, 
and  be  Is  exposed  to  a  prosecution.  T^e 
rule  which  declares  that  no  man  is  com- 
pellable to  accuse  himself  would  most  obvi- 
ously be  infringed,  by  compelling  a  witness 
to  disclose  a  fact  of  this  description.  What 
testimony  may  be  possessed,  or  Is  attainable, 
against  any  Individual,  the  court  can  never 
know.  It'  would  seem,  then,  that  the  court 
ought  never  to  compel  a  witness  to  give  an 
answer,  which  would  disclose  a  fact  that 
would  form  a  necessary  and  essential  part 
of  a  crime,  which  is  punishable  by  the  laws." 

Learned  counsel  for  the  state  seem  to  con- 
clude that  the  only  possible  prosecution  that 
could  grow'  out  of  an  affirmative  answer  to 
the  questions  propounded  to  the  petitioner 
In  this  case  by  the  grand  Jury  would  be  one 


for  betting  on  a  horse  race ;  but  the  witness 
did  not  limit  his  reason  to  any  particular  of- 
fense, but  stated  that  to  answer  the  question 
would  incriminate  him.  For  aught  that  the 
court  knew,  the  state  may  have  been  in  pos- 
session of  sufficient  other  evidence  to  have 
convicted  the  petitioner  of  some  other  crime 
if  only  it  could  fix  upon  him  that  he  was  pres- 
ent at  Pensa's  place  at  a  given  time,  and 
then  and  there  placed  a  bet  with  Pensa  up- 
on the  result  of  a  horse  race,  or  gave  Pensa 
money  at  that  time  to  be  placed  upon  a  horse 
race.  The  meaning  of  this  constitutional  pro- 
vision has  time  and  again  been  held  not  to 
be  merely  a  provision  that  a  person  shall  not 
be  compelled  to  testify  in  a  then  existing  case 
against  himself,  but  that  he  shall  not  be  com- 
pelled, when  acting  as  a  witness  In  any  in- 
vestigation, to  glu^  testimony  which  may  tend 
to  show  that  he  himself  has  committed  a 
crime;  and  this  court  has  approved  a  doc- 
trine, announced  by  Chief  Justice  Marshall, 
that,  if  the  question  be  of  such  description 
that  an  answer  to  it  may  or  may  not  incrimi- 
nate the  witness,  it  must  rest  with  himself, 
who  alone  can  tell  what  it  would  be  to  an- 
swer the  question  or  not  And  if.  In  such 
case,  he  say  upon  his  oath  that  his  answer 
would  incriminate  himself,  the  court  can  de- 
mand no  other  testimony  of  the  fact  This 
rule,  we  think,  is  entirely  consistent  with 
the  doctrine  generally  held  that  where  the 
court  can  say,  as  a  matter  of  law,  that  it  is 
Impossible  that  a  witness  would  incriminate 
himself  by  answering  a  question  one  way  or 
the  other,  then  the  court  can  require  an  an- 
swer ;  but  we  think  the  question  propounded 
In  this  case  is  not  such  a  question,  but  one 
which  the  witness  had  the  right  to  de<dlne  to 
answer,  if,  In  his  opinion,  it  would  incrimi- 
nate him.  To  hold  that  he  must  have  ex- 
plained all  of  the  other  testimony  in  the  case, 
which  would  be  sufficient  to  convict  him,  by 
an  answer  to  this  question,  would  render  the 
rule  entirely  worthless.  The  language  of  the 
court  in  People  v.  Mather,  4  Wend.  (N.  Y.) 
252,  21  Am.  Dec.  122,  is,  we  think,  very  per- 
suasive. Said  the  court:  "When  the  dis- 
closures he  may  make  can  be  used  against 
him  to  prosecute  him  for  a  criminal  offense 
or  to  charge  him  with  penalties  or  forfeitures, 
he  may  stop  answering  before  he  arrives  at 
the  question,  the  answer  of  which  may  show 
practically  his  moral  turpitude.  The  witness 
knows  what  the  court  does  not  know,  and 
what  he  cannot  communicate  without  being 
a  self -accuser,  and  is  the  judge  of  the  effect 
of  his  answer,  and  if  It  proves  a  link  In  .the 
chain  of  testimony,  which  is  sufficient  to  con- 
vict him,  he  is  protected  by  law  from  an- 
swering the  question.  If  there  be  a  series 
of  questions,  the  answer  to  all  of  which  would 
establish  his  criminality,  the  party  cannot 
pick  out  a  particular  one,  and  say,  if  that  be 
put  the  answer  will  not  criminate  him.  If 
it  is  one  step  having  a  tendency  to  criminate 
him,  he  is  not  compelled  to  answer."  In 
State  ex  reL   v.  Simmons  Hardware  Oom- 
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pany.  109  Mo.  118,  18  S.  W.  1125,  15  L.  R.  A. 
676,  Judge  Barclay,  speaking  for  this  court, 
said:  "It  Is  a  reasonable  construction  of  the 
constitutional  provision  that  the  witness  is 
protected  from  being  compelled  to  disclose 
the  circumstances  of  bis  offense,  the  source 
from  which,  or  the  means  by  which,  eTldence 
of  its  commission  or  of  Its  connection  with 
It  may  be  obtained  or  made  effectual  for  his 
conviction  without  using  his  answers  as  di- 
rect testimony  against  him." 

In  our  opinion,  the  x>etltloner  having  tes- 
tified that  he  could  not  answer  the  questions 
without  criminating  himself,  and  It  not  beli« 
entirely  plain  that  his  answers  might  not 
lead  to  a  prosecution  of  himself,  we  think 
the  circuit  court  erred  in  committing  him  for 
contempt  in  refusing  to  answer,  and  he  is 
therefore  entitled  to  be  discharged  from  his 
imprisonment,  and  It  Is  so  ordered. 

BUBGBSS  and  FOX,  JJ.,  concur. 


Ex  parte  EICHEXk 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  23,  1909.) 

WrrNissEs  (|  297*)— Examination  of  Wit- 

RKSSKS— Pbtviixqe. 

Under  Const.  U.  S.  Amend.  5,  and  Const. 
Ma  art.  2,  J  23  (Ann.  St.  1906,  p.  158),  pro- 
viding that  no  i>eT8on  shall  be  compelled  in  a 
criminal  case  to  testify  against  himself,  a  wit- 
ness -before  a  grand  jury  is  not  compelled  to 
answer  a  question  as  to  whether  he  ever  made  a 
l>et  with  any  person  other  than  a  person  named, 
on  the  result  of  a  horse  race,  where  the  witness 
states  he  cannot  answer  sudi  question  without 
incriminating  himself. 

[BJd.  Note.— For  other  cnses,  see  Witnesses. 
Cent.  Dig.  §§  1011, 102&-103T ;  Dec.  Dig.  S  297.*] 

David  Eilchel  brings  habeas  corpus  pro- 
ceedings against  Louis  Nolte.  Petition 
granted. 

T.  J.  Rowe,  T.  J.  Kowe,  Jr.,  and  Henry 
Rowe,  for  petitioner.  S.  O.  Jones,  Circuit 
Atty.,  and  F.  G.  Ferris,  Asst  Circuit  Atty., 
for  respondent 

OANTT,  P.  J.  The  petitioner  was  commit- 
ted to  the  Jail  of  the  city  of  St  Louis  for 
contempt  of  court  in  refusing  to  answer  a 
certain  question  before  the  grand  jury  of 
said  city.  He  was  brought  before  the  judge 
of  division  No.  10  of  the  circuit  court  and 
having  been  ordered  to  answer  the  question, 
and  having  again  refused  to  do  so,  was  com- 
mitted to  the  custody  of  the  jailer  until  he 
should  answer  said  question.  Thereupon  he 
sued  out  a  writ  of  habeas  corpus  In  this 
court 

The  question  which  be  refused  to  amsw&e 
was  the  following:  "Did  you  ever  make  any 
bet  with  any  person  other  than  one  Steve 
Pensa  upon  the  result  of  a  horse  race  to  be 
run  anywhere  in  this  state,  or  without  the 


state,  at  bis  place  of  business  on  Washing- 
ton avenue?"  The  petitioner  answered  that 
he  could  not  answer  this  question  without 
incriminating  himself,  and  the  question  now 
presented  is  whether  he  was  guilty  of  perti- 
naciously refusing  to  answer  a  lawful  ques- 
tion. While  counsel  for  the  state  has  en- 
deavored to  draw  a  distinction  between  the 
facts  of  this  case  and  that  of  Ex  parte  Gauss, 
Petitioner  (which  has  been  heard  and  the 
opinion  handed  down  at  this  sitting  of  the 
court)  122  S.  W.  741,  we  have  been  unable 
to  make  any  distinction  in  the  principle 
which  should  govern  in  such  a  case.  We 
think  the  witness  was  entitled  to  refuse  to 
answer  the  question  after  he  had  disclosed 
under  oath  to  the  court  that  he  could  not  do 
so  without  accusing  himself  of  a  crime. 

For  the  reason  given  in  Ex  parte  Gauss, 
supra,  we  think  the  commitment  was  wrong- 
ful, and,  accordingly,  the  prisoner  is  dis- 
charged. 

BURGESS  and  FOX,  JJ.,  concur. 


CORCORAN  T.  WABASH  R.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  1,  1900.) 

1.  Railroads  (8  411*)— Injury  to  AyiHALS 
OS  Tback— Failure  to  Fence. 

An  action  against  a  railroad  company  for 
injury  to  animals  on  its  unfeuced  right  of  way 
in  rural  territory,  under  Rev.  St.  1899,  §  1105 
(Ann.  St.  1906,  p.  945),  requiring  railroads  to 
fence  their  rights  of  way  through  uninclosed 
lands,  and  section  2867  (page  1649),  giving  an 
action  for  animals  killed  or  injured  by  railroad 
cars  without  proof  of  negligence,  not  to  apply 
where  the  accident  occurred  on  a  portion  of  the 
road  inclosed  by  a  lawful  fence,  must  be  bot- 
tomed on  the  omission  of  the  railroad  to  inclose 
its  track  at  a  place  where  the  law  contemplates 
that  it  should  be  inclosed,  an  inclosure  neces- 
sarily consistiug  of  lawful  fences  on  each  side 
of  the  track  and  of  lawful  wing  fences  and  cat- 
tle guards  at  the  ends  of  the  inclosure,  and  the 
intent  was  not  to  require  a  fence  on  one  side 
of  the  .track  at  places  where  it  was  impractica- 
ble to  inclose  the  track,  and  hence  no  cause  of 
action  exists  thereunder,  based  upon  the  mere 
failure  of  a  railroad  to  inclose  a  tract  of  land 
it  owns  on  one  side  of  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1443,  1449,  1450;  Dec.  Dig.  { 
411.*] 

2.  Railroads  (8  411*)- Injurt  to  Animals 
ON  Track — Basis  of  Liability. 

It  is  the  point  at  which  stock  injured  by  a 
railroad  train  enters  the  right  of  way  that  de- 
termines the  liability  or  nonliability  of  the  rail- 
road under  the  statute,  and,  in  the  absence  of 
other  proof,  the  place  on  the  track  where  the 
animals  were  injured  will  be  taken  as  marking 
the  point  of  entry. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  1429-1432;   Dec.  Dig.  8  411.*] 

3.  Railroads  (8  411*)  —  Cattle  Guards  — 
Duty  to  Install. 

No  liability  attaches  to  a  railroad  company 
for  failure  to  put  a  cattle  guard  in  a  place 
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where  to  do  lo  would  endanger  tbe  Mtcb  or 
limbs  of  its  employes. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.   Dig.   if   1435,  143&-1442;    Dec.   Dig.   i 

4.  Railroads    (|   446«)  —  Cattlk    OnABDB  — 
Place   of  Installation— Menack  to  Of- 
EBATIVE8 — Questions  of  Law  and  Fact. 
Whether  a  cattle  guard  at  a  given  point 
outside  the  limits  of  a  town,  but  near  a  sta- 
tion, would  be  a  menace  to  the  safety  of  train 
operatives  in  operating  trains  at  the  station,  is 
an  issue  of  law  where  but  one  inference  may  be 
drawn  from  the  evidence,  but  where  essential 
facts   are   in  dispute,   or  where   the   inference 
from  conceded  facts  must  be  a  subject  of  dif- 
ference among  reasonable  minds,  the  question  is 
for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1634;   Dec.  Dig.  i  446.*] 

Appeal  from  Circuit  Court,  Nodaway 
County;  W.  C.  Ellison,  Judge. 

Action  by  John  W.  Corcoran  against  the 
Wabash  Railroad  Company.  There  was  a 
Judgment  for  plaintiff,  which  was  set  aside 
and  a  new  trial  granted,  and  plaintiff  ap- 
peals.    Affirmed. 

T.  A.  Cummins  and  P.  L.  Growney,  for 
appellant  James  L.  Mlnnis  and  Shlnabar- 
gar,  Blagg  &  Ellison,  for  respondent. 

JOHNSON,  J.  A  stallion  and  two  fllUes 
owned  by  plaintiff  strayed  to  defendant's 
railroad  track  at  a  point  near  the  Incor- 
porated town  of  Clyde  and  were  killed  by 
a  passing  train.  Plaintiff  brought  this  suit 
to  recover  single  damages  for  the  killing 
of  the  animals.  The  cause  waa  tried  to  a 
Jury  resulting  in  a  verdict  and  Judgment  for 
plaintiff.  Afterward  the  court  sustained  de- 
fendant's motion  for  a  new  trial  on  the 
grounds:  "First.  That  the  petition  is  InsuflB- 
clent  to  sustain  a  Judgment  Second.  That 
while  there  was  evidence  tending  to  prove 
the  recitals  of  alleged  facts  in  plalntllTs 
instructions  numbered  1,  2,  and  3,  each  of 
skid  instructions  erroneously  declare  the 
law  applicable  to  the  alleged  facts  therein 
recited."  Dissatisfied  with  this  ruling,  plain- 
tiff brought  the  case  here  by  appeal.  The 
evidence  is  not  In  the  record  before  nh,  and 
the  facts  we  must  consider  In  the  deter- 
mination of  the  questions  of  law  argued 
in  the  briefs  are  to  be,  gleaned  from  the  pe- 
tition and  the  Instructions  mentioned  In 
the  order  granting  a  new  trial. 

The  petition  Is  as  follows:  "Plaintiff  for 
his  second  cause  of  action  states  that  on 
May  13,  1906,  defendant  was,  and  now  is, 
a  corporation  running  and  operating  a  rail- 
road through  Nodaway  county,  state  of 
Missouri,  and  by  and  through  a  station  des- 
ignated Clyde  on  its  safd  railroad  in  said 
county.  That  adjoining  its  depot  grounds 
at  said  station  to  the  west  thereof  and  on 
the  north  side  of  Its  track  or  roadbed,  de- 
fendant maintained  a  scope  of  right  of  way 
150  feet  by  200  feet  unused  by  defendant 
and  unfenced,  forming  a  pocket  or  cul-de- 


sac,  and  at  date  herein  complained  of  was 
overgrown  with  succulent  grasses,  inviting 
to  live  stock,  to  graze  thereon.  That  on 
said  date.  In  said  county,  in  close  proximity 
to  said  station  of  Clyde,  plaintiff  was  the 
owner  of  certain  live  stock,  to  wit,  one 
iron  gray  stallion,  two  years  old,  and  two 
mare  colts  one  year  old,  commonly  called 
'fillies';  said  slallion  of  the  value  of  $300, 
and  said  fillies  of  the  value  of  $100,  each. 
That  on  said  date  said  stallion  and  fillies 
strayed  and  went  In  and  upon  the  right  of 
way  grounds  and  railroad  track  of  defend- 
ant, at  a  point  immediately  west  of  said 
station  on  the  150  by  200  feet  of  unfenced 
right  of  way  described  as  aforesaid,  and  from 
thence  onto  the  unfenced  track  of  defend- 
ant at  said  point  and  place,  and  were  struck 
by  a  locomotive  and  train  of  cars,  then  and 
there  run  and  operated  by  defendant,  kill- 
ing one  of  said  fillies  outright,  and  so  in- 
juring and  maiming  the  said  stallion  that 
he  died  soon  thereafter,  and  did  cripple  and 
Injure  the  other  filly  so  as  to  render  her 
wholly  worthless  and  valueless  to  plaintiff. 
That  defendant  might  have  fenced,  and 
should  have  fenced,  the  space  of  right  of 
way  aforesaid  so  as  to  prevent  horses  and 
other  live  stock  from  going  thereon,  but 
had  negligently  failed  to  do  so.  That  said 
portion  of  said  right  of  way  and  track  was 
not  within  the  limits  of  any  incorporated  or 
platted  town  or  village  and  not  within  neces- 
sary switch  limits.  That  wholly  by  reason  of 
said  right  of  way  being  unfenced.  said  stock 
(stallion  and  fillies)  did  go  thereon,  and  from 
thence  onto  the  track  of  defendant,  and  were 
injured  and  killed  as  aforesaid,  to  plalntUTs 
damage  In  the  value  of  the  animals  afore- 
said, to  wit,  the  sum  of  $500.  Wherefore 
be  prays  Judgment  for  said  sum  of  $500 
and  costs  of  suit  therefor." 

The  three  Instructions  given  at  the  request 
of  plaintiff  and  afterward  pronounced  to  be 
erroneous  in  the  order  granting  a  new  trial 
are  as  follows:  "(1)  The  court  instructs  the 
Jury  ttiat,  tltough  you  may  believe  from  the 
evidence  that  plaintilTs ,  horses  were  killed 
or  injured  within  the  switch  limits  of  de- 
fendant's station  of  Clyde,  and  that  said 
switch  limits  were  not  in  excess  of  such 
reasonable  length  as  to  enable  defendant  to 
conveniently  carry  on  its  business  at  said 
station,  yet  you  are  Instructed  that,  beyond 
the  necessary  station  or  depot  grounds  at 
said  station,  the  defendant  was  required  to 
'fence  its  right  of  way  on  the  sides  of  its 
lines  of  track  so  near  to  its  line  of  track 
as  not  to  interfere  with  its  employes  or  en- 
danger their  safety  in  making  switches  and 
handling  its  trains,  provided  same  is  outside 
of  the  corporate  limits  of  said  station  and 
not  Intersected  by  any  platted  streets  or  pub- 
lic crossing;  and  If  you  find  from  the  evi- 
dence tbat,  beyond  the  limits  of  reasonably 
necessary  depot  or  station  ground  at  said 
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station,  and  ontslde  of  the  corporate  line 
or  limit,  there  extended  a  strip  of  right  of 
way  about  150  feet  wide  parallel  with  said 
track  on  the  north  side  thereof  to  the  west 
switch  limit  or  cattle  guard  a  distance  of 
about  200  feet,  and  that  the  same.  Including 
the  track,  was  imfenced  and  open,  and  said 
strip  was  not  reasonably  necessary  for  use 
in  connection  with  its  switch  limits  as  afore- 
said, and  that  said  strip  of  right  of  way  form- 
ed an  Inviting  pasturage  for  stock  on  May  13, 
1906,  and  that  plaintiff's  horses  entered  on 
such  unfenced  right  of  way  at  said  date  and 
from  thence  onto  defendant's  track,  and 
were  killed  and  injured,  you  will  find  for' 
plaintiff  and  assess  his  damages  at  the  val- 
ue of  the  animals  killed  or  injured,  as  you 
may  believe  from  the  evidence  they  were 
reasonably  worth  at  the  time,  the  ones  kill- 
ed at  their  reasonable  value,  and  the  one 
Injured  to  the  extent  of  the  injury,  not  to 
exceed  $300  for  the  stallion  and  $100  for  the 
Ally  killed,  and  not  to  exceed  $50  for  the 
filly  injured,  not  to  exceed  the  total  value 
of  $450.  (2)  The  court  Instructs  the  Jury 
that  defendant  is  not  required  to  fence  Us 
track  within  reasonable  switch  limits  at  a 
station  on  its  line  of  railroad,  or  to  fence 
its  right  of  way  so  close  to  said  tracks  as 
to  endanger  the  safety  of  its  employes  in 
handling  its  trains  and  transacting  the  law- 
ful business  of  the  company  at  a  station, 
but  is  not  permitted  to  leave  open  right  of 
way  ground  on  the  sides  of  Its  track  that 
are  unused  and  unnecessary  for  the  purposes 
aforesaid;  and  if  you  find  from  the  evidence 
in  this  case  that  defendant  did  leave  un- 
fenced right  of  way  ground  at  the  point 
complained  of  that  was  not  used  or  neces- 
sary for  the  purposes  aforesaid,  and  that 
solely  by  reason  of  such  unfenced  right  of 
way  grounds  plaintiff's  horses  strayed  or  en- 
tered thereon  and  from  thence  onto  defend- 
ant's track  and  were  killed  or  Injured,  you 
will  find  for  plaintiff  in  such  sum  as  you 
may  find  from  the  evidence  to  be  the  value 
of  such  horses  as  were  killed  and  any  in- 
jured to  the  extent  of  the  injury,  not  to  ex- 
ceed the  total  value  of  $450.  (3)  The  court 
instructs  the  Jury  that  defendant  Is  not  per- 
mitted to  leave  more  unfenced  track  and 
right  of  way  at  Its  station  than  Is  reason- 
ably necessary  for  depot  and  station  ground 
for  the  convenient  transaction  of  business 
t>etween  the  public  and  said  railroad.  In  the' 
reception  and  discharge  of  freight  and  pas- 
sengers at  said  point,  and  not  more  unfenced 
right  of  way  and  track  for  switch  limits 
than  is  reasonably  necessary  for  unimped- 
ed use  by  its  employ^  in  making  switch- 
es and  handling  Its  trains,  and  if  you 
find  from  the  evidence  that  defendant  left 
more  ground  at  said  station  outside  of 
that  used  or  needed  for  the  purposes  afore- 
said, and  outside  of  the  corporate  limits  of 
said  town,  and  that  solely  by  reason  of 
such  unfenced  ground  and  track  plaintiff's 
horses  strayed  or  entered  thereon  and  were 


killed  and  injured  by  an  engine  or  train  of 
defendant  operated  thereon  by  defendant, 
you  win  find  for  plaintiff  and  assess  bis 
damages  at  the  value  of  the  animals  killed, 
as  you  may  find  from  the  evidence,  and 
damage  to  any  animal  injured  to  the  extent 
of  such  injury,  not  to  exceed  the  total  value 
of  $450." 

From  the  facts  stated  in  the  petition  and 

submitted  In  the  instructions,  as  well  as  from 

I  the  statements  In  the  briefs  of  counsel,  we 

{  assume  that  the  subjoined  plat  copied  from 

the   brief  of  defendant's   counsel   correctly 

represents  the  locality  in  question: 


The  material  facts  collected  from  the 
sources  of  Information  to  which  we  have  re- 
ferred thus  may  be  stated:  The  railroad 
runs  In  an  easterly  and  westerly  direction 
through  Clyde,  an  Incorporated  town.  A 
station,  station  grounds,  and  switch  tracks 
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are  maintained  In  the  limits  of  the  town; 
but  the  western  apex  of  the  switch  tracks  Is 
about  200  feet  west  of  the  limits  and  is  In 
rural  territory.  Immediately  west  of  the 
switch  apex  Is  a  cattle  guard  and  wing 
fences,  and  from  thence  west,  the  track  °ls 
Inclosed.  East  of  the  cattle  guard  the  track 
Is  not  Inclosed.  Defendant  owns  a  square 
of  land  Just  north  of  Its  track  and  west  of 
the  corporation  line.  This  track  Is  200  feet 
east  and  west  by  150  feet  north  and  south. 
Defendant  extended  its  wing  fence  to  the 
northwest  comer  of  this  square  to  a  Junction 
with  a  fence  from  that  point  east  to  the 
corporation  line.  No  fence  is  on  the  eastern 
or  southern  boundary  lines.  It  is  alleged 
that  the  animals  of  plaintiff  strayed  into 
the  pocket  thus  formed,  attracted  by  the 
grass  and  vegetation,  and,  no  barrier  being 
interposed,  went  onto  the  railroad  track  and 
were  killed. 

It  will  be  observed  that  the  gravamen  of 
the  cause  of  action  pleaded  in  the  petition 
and  submitted  in  the  instmctlons  Is  not  the 
failure  of  the  defendant  to  inclose  its  track 
"where  the  same  passes  through,  along,  or 
adjoining  inclosed  or  cultivated  fields  or  un- 
Inclosed  lands,"  but  consists  entirely  of  the 
omission  of  defendant  to  Inclose  a  tract  of 
land  It  owned  on  one  side  of  the  track.  Un* 
der  the  theory  of  the  cause  of  action  assert- 
ed, it  may  have  been  impracticable,  and  there- 
fore not  required  of  defendant,  to  place  the 
eastern  end  of  its  track  Inclosare  at  the 
point  where  the  town  limit  bisects  the  rail- 
road tracks,  instead  of  placing  it  at  a  point 
200  feet  west  of  that  line,  and  still  defend- 
ant would  be  required  by  law  to  inclose  its 
land  on  the  north  side  of  the  track  which 
intervened  between  the  corporation  line  and 
the  nearest  practicable  point  for  the  inclos- 
ure  of  the  track.  We  regard  this  theory  as 
being  without  support  either  in  the  statute 
or  common  law.  Where,  as  In  the  case  be- 
fore us,  the  place  where  the  stock  entered 
the  right  of  way  is  in  rural  territory,  the 
-cause  of  action  to  l>e  maintainable  (sections 
1105  and  2867,  Rev.  St  1899  [pages  945, 
1649,  Ann.  St.  1906])  must  be  bottomed  on 
the  omission  of  the  defendant  to  Inclose  its 
track  at  a  place  where  the  law  contemplates 
it  should  be  Inclosed.  Now  an  Inclosure 
necessarily  consists  of  lawful  fences  on  each 
side  of  the  track  and  of  lawful  wing  fences 
and  cattle  guards  at  the  ends  of  the  inclos- 
ure. There  cannot  be  an  inclosure  If  only 
one  side  of  ttie  track  be  fenced,  and  mani- 
festly the  Legislature  In  the  statute  dealing 
with  the  subject  had  no  thought  of  requiring 
a  fence  to  be  built  on  one  side  of  the  track 
at  places  where  it  was  impracticable  to  in- 
close the  track.  Such  a  practice.  Instead  of 
affording  protection  to  trains  and  live  stock, 


would  lay  traps  to  catch  and  hold  straying 
animals  and  put  them  in  the  way  of  passing 
trains.  The  law  recognizes  no  such  cause 
of  action  as  that  pleaded  in  the  petition  and 
submitted  in  the  instructions,  and  the  action 
of  the  learned  trial  Judge  in  granting  a  new 
trial  on  the  grounds  stated  was  proper. 

Notwithstanding  the  petition  fails,  as  we 
have  shown,  to  state  a  cause  of  action,  we 
think  it  may  be  amended  to  state  a  good 
cause  predicated  on  the  absence  of  an  In- 
closure where  the  track  should  have  been 
inclosed.  Though  it  appears  from  the  facts 
before  us  that  the  switch  tracks  extended 
no  further  Into  rural  territory  than  was  nec- 
essary to  the  proper  transaction  of  defaid- 
ant's  business  at  Clyde,  the  proof  adduced 
by  plaintiff  might  present  that  question  as 
one  of  fact  for  the  Jury  to  solve ;  and,  should 
It  develop  as  a  matter  of  law  that  the  switch 
tracks  as  maintained  were  proper  and  nec- 
essary, the  further  issue  might  be  raised  by 
evidence  that  the  east  end  of  the  track  in- 
closure could  have  been  placed  as  far  east 
as  the  corporation  line  without  endangering 
the  lives  and  safety  of  train  operatives.  Such 
issue  Is  to  be  treated  as  one  of  law  for  the 
court  or  as  one  of  fact  for  the  Jury  by  the 
application  of  the  following  rules :  It  is  the 
point  at  ■  which  the  stock  enters  the  right  of 
way  that  determines  the  liability  or  non- 
liability in  such  cases.  Klrkpatrick  v.  Rail- 
road, 120'  Mo.  App.  416,  96  S.  W.  1036;  'Sni- 
der T.  Railway,  73  Mo.  465 ;  Acord  v.  Rail- 
way, 113  Mo.  App.  84,  87'S.  W.  537.  And  In 
the  absence  of  other  proof  the  place  on  the 
track  where  the  animals  were  killed  will 
be  taken  as  'marking  the  point  of  entry  on 
the  right  of  way.  No  liability  attaches  to  a 
railroad  company  for  failure  to  put  a  cattle 
guard  in  a  place  where  to  do  so  would  en- 
danger the  lives  or  limbs  of  its  employes. 
GUpln  v.  Railway,  197  Mo.  319,  94  S.  W.  868; 
Bridges  v. 'Railway,  132  Mo.  App.  576,  112  S. 
W.  37;  Edle  v.  Railroad,  133  Mo.  App.  9, 
112  S.  W.  993.  The  issue  of  whether  a  cat- 
tle guard  placed  at  a  given  point  outside 
the  limits  of  a  town,  but  near  a  station, 
would  be  a  menace  to  the  safety  of  train 
operatives  in  performing  necessary  work  in 
the  operation  of  trains  and  cars,  etc,  at  the 
station,  is  one  of  law  for  the  court  in  cases 
where  but  one  <  inference  may  be  drawn  from 
•the  evidence;  but  "where  essential  facts  are 
In  dispute,  or  where  the  Inference  to  be 
drawn  from  conceded  facts  might  be  a  i  sub- 
ject of  difference  among  reasonable  minds. 
the  question  of  whether  a  necessity  did  exist 
for  the  tracks  to  be  uninclosed  at  the  point 
in  controversy  should  be  sent  to  the  Jury 
as  an  issue  of  fact"    Edie  v.  Railroad,  supra. 

It  follows  from  what  we  have  said  that 
the  Judgment  must  be  affirmed.    All  concur. 
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ENGLISH    V.    ROBERTS,   JOHNSON   & 
RAND  SHOE  CO. 

(St  Lonis  Coart  of  Appeals.    Missonri.    No7. 16, 
1909.     Rehearing  Denied  Nov.  30,  1909.) 

1.  Masteb  and  Servant  (J  149*)— Injubt  to 
Skbvart— Neolioenoe  IK  Giving  Obdebs. 

The  master,  aaperior  servant,  or  vice  prin- 
cipal may  give  such  orders  about  the  work  as 
are  essential  to  induce  a  prompt  and  attentive 
discharge  of  the  duties  imposed  on  the  servant 
without  breachins  the  obligation  to  exercise  or- 
dinary care  for  the  safety  of  the  servant. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ^  291 ;  Dec.  Dig.  i  149.*] 

2.  Masteb  and  Sebvant  (J  149*)— Injubt  to 
Servant— Negligence  in  Giving  Obdebs. 

An  order  to  hurry  up  the  work  is  not  neg- 
ligence unless  it  tends  to  subject  the  servant  to 
a  hazard  not  ordinarily  incident  to  the  worit, 
or  operates  to  excite  or  disconcert  him,  so  that 
he  is  unable  to  exercise  due  care  for  bis  own 
safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  291 ;   Dec.  Dig.  |  149.*] 

8.  Masteb  and  Sebvant  (S  190*)— Injubt  to 
Sebvant— Obdebs  or  Sufebiob  Sebvant. 
Where  a  servant  is  injured   throngh  the 
negligence  of  a  superior  servant  in  exercising 
the  authority  of  the  master  by  negligently  di- 
recting the  performance  of  a  dangerous  task,  the 
master  is  prima  facie  liable  for  the  injury  if  the 
injured  servant  was  in  the  exercise  of  due  care. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  469;   Dec.  Dig.  i  190.*] 
4.  Makteb  and  Sebvant  {§  188*)— Injtjby  to 
Servant— Nkgugenck  ov  Sufebiob  Serv- 
ant. 

Where  a  servant  is  injured  through  the 
negligence  of  a  superior  servant  in  the  perform- 
ance of  a  duty  of  the  master,  a  ground  of  action 
asainst  the  master  is  prima  facie  shown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  436;   Dec.  Dig.  $  188.*] 

6.  Masteb  and  Sebvant  (S  216*)— Injubt  to 
Servant— Negligence  or  Sufebiob  Sebv- 
ant—Assumption  or  Risk. 

Where  two  servants  are  working  together 
in  the  performance  of  a  common  task,  and  the 
inferior  servant  is  injured  by  the  negligence  of 
the  superior  in  the  performance  of  an  act  inci- 
dent to  the  common  employment,  the  master  is 
not  liable,  as  the  risk  ordinarily  incident  to  the 
employment  was  assumed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  570;    Dec.  Dig.  i  216. "1 

6.  Masteb  and  Servant  (5  103*)— Injubt  to 
Sebvant  — DuTT  of  Masteb  as  to  Piace 
fob  Work. 

It  is  an  absolute  duty  of  a  master  which 
he  cannot  delegate  to  furnish  his  employ^  a 
reasonably  safe  place  in  which  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  t  175 ;  Dec.  Dig.  |  103.*] 

7.  Master  and  Sebvant  {|  188*1— Injubt  to 
Servant— Acts  of  Sufebiob  Sebvant. 

It  is  the  character  of  the  act  complained  of, 
and  not  the  rank  of  the  servant,  which  deter- 
mines the  master's  liability  for  the  acts  of  a 
servant  occupying  the  dual  capacity  of  fellow 
and  also  superior  servant 

[E^  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  !  436 ;   Dec.  Dig.  {  188.*] 

8.  Masfeb  and  Sebvant  (f  103*)— Injurt  to 
Servant— DeiiEgation  of  Duties. 

Where  the  master  intrusts  to  another  a 
datr  which  he  cannot  delegate,  and  such  other 
neglects  the  same  and  a  servant  is  injured,  the 


master  is  liable,  irrespective  of  the  character  of 
the  act 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  175 ;  Dec.  Dig.  {  103.*] 

0.  Master  and  Sebvant  (|  103*)— Injubt  to 

Sebvant— Delegation  of  Dutt. 

A  master  cannot  delegate  to  another,  so  as 
to  relieve  himself  from  liability  for  a  breach 
thereof,  the  duty  to  furnish  a  reasonably  safe 
place  to  work,  reasonably  safe  tools  and  ap- 
pliances, reasonable  rules  governing  the  work, 
competent  fellow  servants,  and  proper  direc- 
tion and  control  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  175 ;   Dec  Dig.  {  103.*] 

10.  Master  and  Servant  (|  190*) — Injubt  to 
Servant— Acts  of  Sufebiob  and  Infebior 
Servant. 

A  servant  injured  by  the  acts  of  another 
occupying  the  dual  capacity  of  superior  and  fel- 
low servant  cannot  recover  against  the  master 
without  showing  that  the  injury  resulted  from 
an  act  in  the  exercise  of  the  authority  of  the 
master  distinct  from  any  manual  act  in  the  com- 
mon employment,  unless  such  act  operated  as  a 
breach  of  a  nondelegable  duty  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  450 ;   Dec.  Dig.  {  190.*] 

11.  Master  and  Sebvant  (|  190*)— Injubt  to 
Sebvant— Act  of  Superior  Servant. 

The  act  of  one  occupying  the  dual  capacity 
of  superior  and  fellow  servant  in  prematurely 
starting  a  machine  at  which  both  he  and  plain- 
tiff worked,  resulting  in  plaintifTs  injury,  was 
in  the  capacity  of  fellow  servant  for  which 
the  master  is  not  liable. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  450;  Dec.  Dig.  i  190.*] 

Appeal  from  St  Lonis  Circuit  Court;  Jes- 
se A.  McDonald,  Judga. 

Action  for  personal  injuries  by  Arthur  E 
English,  by  his  next  friend,  against  the  Rob- 
erts, Johnson  &  Rand  Shoe  Company.  From 
a  Judgment  for  plaintUT,  defendant  appeals. 
Reversed. 

Merritt  U.  Hayden,  for  appellant  O.  W. 
Rutledge,  for  respondent 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintlfr  on  account  of  personal 
injuries  alleged  to  have  been  inflicted  upon 
him  through  defendant's  negligence  while 
plaintiff  was  engaged  in  feeding  a  heeling 
machine  in  defendant's  shoe  factory.  The 
plaintiff  recovered,  and  'the  defendant  ap- 
peals. 

It  appears  that  the  plaintiff  was  a  boy 
about  15  years  of  age.  He  had  had  sev- 
eral months'  experience  In  feeding  and  oper- 
ating a  heeling  machine  in  the  defendant's 
and  other  shoe  factories;  that  is,  he  had 
worked  for  a  number  of  months  with  a  ma- 
chine Identical  with  the  one  on  which  he  was 
injured,  and  was  entirely  familiar  with  its 
construction  and  mode  of  operation.  He  ap- 
plied to  the  defendant's  foremau  for  a  posi- 
tion a  day  or  two  before  he  was  injured,  and, 
upon  being  given  employment,  was  assigned 
to  feed  a  machine  in  charge  of  and  being 
operated  by  one  Theln.  Thein,  too,  was  a 
boy  of  about  the  same  age  as  the  plaintiff. 
He  had  been  engaged  for  a  considerable  peri- 


•For  other  esses  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  Indexes 
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od  In  operating  the  machine  referred  to,  and 
was  entirely  familiar  therewith.  There  Is  no 
coDtroversy  In  the  case  as  to  the  competency 
of  Theln.  The  evidence  tends  to  prove  that 
Theln,  if  not  a  vice  principal,  was  at  least  a 
superior  servant  of  the  defendant,  and  as 
such  had  charge  of  the  particular  heeling  ma- 
chine mentioned,  and  was  given  authority  to 
direct  the  plaintiff  where  to  work  and  how  to 
worlc,  etc.  The  plaintiff  was  instructed  to 
do  what  Thein  bade  him  to  do,  and  to  assist 
him  in  and  about  the  operation  of  the  ma- 
chine In  Thelu'B  charge.  The  machine  was 
an  appliance  for  the  purpose  of  affixing  heels 
to  shoes  in  the  course  of  manufacture.  It 
was  the  duty  of  Theln  to  operate  this  ma- 
chine by  placing  his  foot  upon  a  pedal,  there- 
by causing  a  plunger  to  strike  the  heel  of 
the  shoe  resting  In  the  machine,  and  thus 
drive  the  nails  essential  to  affix  the  heel 
thereto.  It  was  the  plaintiff's  duty  to  In- 
sert the  heel  into  the  machine  with  his  hand. 
It  appears  that  the  two  operated  the  ma- 
chine together,  each  performing  manual  la- 
bor concurrently  to  that  end.  While  the 
plaintiff  was  In  the  act  of  Inserting  a  shoe 
heel  for  the  purpose  mentioned,  Theln,  the 
superior  servant,  placed  his  foot  upon  the 
pedal,  and  caused  the  plunger  or  hammer  to 
descend  upon  the  heel,  which  act  resulted  in 
crushing  plaintiff's  fingers  between  the  heel 
and  the  sole  of  the  shoe.  A  short  time  prior 
to  receiving  his  injuries  the  plaintiff  Inform- 
ed Theln  that  be  had  been  feeding  a  heeling 
machine  at  another  factory,  and  that  they 
only  heeled  about  18  cases  of  shoes  per  day 
where  he  had  been  working;  that  he  was 
accustomed  to  feed  a  machine  In  heeling  18 
cases  a  day.  Theln  replied  substantially  that 
the  plaintiff  would  be  required  to  work  fast- 
er than  that,  as  they  were  accustomed  to 
heeling  and  turning  out  60  cases  of  shoes  per 
day  In  defendant's  factory.  About  five  min- 
utes before  the  plaintiff  received  his  Injury, 
Theln  instructed  him  to  hurry  up  with  the 
work,  to  the  end  that  they  might  finish  their 
task,  and  go  out  and  walk  around  a  while. 
This  alleged  order  to  hurry  up,  according 
to  the  plalntlfTs  testimony,  was  given  about 
five  minutes  before  the  plaintiff  was  injur- 
ed, and  he  says  that  he  was  hurrying  with 
the  work  when  he  received  the  Injury  men- 
tioned. The  suit  predicates.  In  part,  upon 
the  order  of  Thein  to  plaintiff  to  hurry  up 
with  the  work  and  In  part  upon  the  fact  that 
Thein  negligently  operated  the  machine  at  a 
rate  of  speed  much  faster  than  the  plaintiff 
was  accustomed  to  attend  the  same.  The 
court  refused  to  peremptorily  direct  a  ver- 
dict for  the  defendant,  and  referred  the  case 
to  the  jury  under  instructions  permitting  a 
recovery  for  plaintiff  if  the  jury  found  that 
he  was  exercising  due  care  on  his  part,  and 
that  he  received  his  injury  through  the  negli- 
gence of  Theln  In  ordering  him  to  hurry  up 
five  minutes  before  his  Injury  and  In  operat- 
ing the  machine  more  rapidly  than  the  plain- 
tiff was  accustomed  to  work. 


It  is  argued  here  on  the  part  of  the  de- 
fendant that  the  evidence  conclusively  shows 
plaintiff  received  his  injuries  through  the 
negligence  of  Thein  In  his  capacity  as  a  fel- 
low servant  of  the  plaintiff  by  the  manual 
act  of  starting  the  machine  while  the  plain- 
tiff was  Inserting  a  shoe  heel,  and  that  there 
Is  no  evidence  tending  to  show  that  plalntlfl' 
received  his  injury  through  the  negllgenct> 
of  Theln,  the  superior  servant,  In  respect  of 
any  of  the  absolute  duties  of  the  master.  It 
is  said,  too,  that,  conceding  Theln  to  have 
been  a  vice  principal,  the  mere  order  to 
hurry  given  five  minutes  before  in  no  man- 
ner breached  the  obligation  of  the  master  to 
exercise  ordinary  care  for  .the  plalntlfTs 
safety.  Now,  as  a  general  proposition,  the 
master,  the  superior  servant  or  vice  princi- 
pal, may  give  such  usual  and  customary  or- 
ders In  and  about  the  business  he  Is  prose- 
cuting and  within  the  scope  of  the  employ- 
ment as  are  essential  to  Induce  a  prompt  and 
attentive  discharge  of  the  duties  imposed  by 
the  contract  of  service,  without  breaching 
the  obligation  to  exercise  ordinary  care  for 
the  safety  of  the  servant  A  mere  order  to 
hurry  or  to  be  quick  in  the  performance  of 
labor  in  and  of  Itself  Is  not  negligence.  Snch, 
generally  speaking,  Is  a  usual  and  proper 
exercise  of  authority.  Ctoyne  v.  U.  P.  R.  R. 
Co.,  133  U.  S.  370,  10  Sup.  Ct  882,  33  L.  Ed. 
651;  Ruchlnksy  t.  French,  168  Mass.  68,  46 
N.  E.  417 ;  Herold  v.  Pfister,  92  Wis.  417,  60 
N.  W.  356.  Indeed,  on  this  question  the 
authorities  go  to  the  effect  that  a  mere  order 
to  hurry  up  with  the  task  Is  not  negligence 
unless  it  tends  to  subject  the  party  to  an  ex- 
traordinary hazard;  that  is,  a  hazard  not 
ordinarily  Incident  to  tUe  employment  or  op- 
erates to  excite,  distract,  or  disconcert  the 
employe  to  such  an  extent  as  renders  him 
unable  to  exercise  due  care  for  his  own  safe- 
ty. Sambos  v.  Cleveland,  Cincinnati,  etc.,  R. 
R.  Co.,  134  Mo.  App.  460-467,  114  S.  W.  567 ; 
Sailer  v.  Friedman  Bros.  Shoe  Co.,  130  Mo. 
App.  712,  109  S.  W.  794.  Now,  there  is  not 
a  word  in  the  testimony  in  this  case  to  the 
effect  that  the  plaintiff  became  in  the  least 
excited,  distracted,  or  disconcerted  on  ac- 
count of  the  order  referred  to,  and  certainly 
nothing  appears  to  the  effect  that  his  Injury 
was  received  through  any  extraordinary  haz- 
ard In  the  operation  of  the  machine  Indeed, 
we  are  unable  to  perceive  any  causal  con- 
nection whatever  between  the  order  to  hurry 
with  the  work  and  the  Injury  which  plain- 
tiff received  five  minutes  thereafter.  In 
truth,  the  Injury  befell  him  because  his 
movement  lagged,  and  not  because  he  was 
hurrying.  Had  be  Inserted  the  heels  In  the 
machine  as  fast  as  his  co-employe,  Thein. 
operated  the  same,  the  injury  would  not 
have  occurred.  Now,  the  rule  of  liability  an- 
nounced In  the  plaintiff's  first  Instruction  Is 
to  the  effect  that  the  defendant  should  be 
held  to  respond  for  the  injury  if  Thein  di- 
rected the  operation  of  the  machine  and  op- 
erated said  machine  fftster  than  the  jury 
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mlgbt  beUev«  from  the  evidence  was  aafe  to 
the  plaintiff  In  performing  his  work.  This 
rule  seems  to  couple  the  fact  that  Theln,  the 
superior  servant,  directed  the  operation  of 
the  machine,  and  the  fact  that  he  operated 
the  machine  faster  than  plaintiff  was  ac- 
customed to  work,  as  equivalent  elements  of 
liability.  We  do  not  so  understand  the  law 
with  respect  to  those  Injuries  which  befall 
one  servant  through  the  negligent  act  of  an- 
other servant  occupying  a  dual  status  of  em- 
ployment and  colaborlng  with  the  injured  par^ 
ty.  There  can  be  no  doubt  that  the  dual  ca- 
pacity doctrine  obtains  in  this  state,  and  it  is 
true  that,  if  one  servant  is  injured  through 
the  negligence  of  a  superior  servant  In  exer- 
cising the  authority  of  the  master  by  negli- 
gently directing  the  performance  of  a  dan- 
gerous task,  a  prima  facie  ground  of  liability 
may  be  established,  provided  the  Injured  par- 
ty exercised  due  care  for  his  own  safety.  Fo- 
garty  v.  St  Louis  Transfer  Co.,  180  Mo.  490, 
79  S.  W.  664;  Bane  v.  Irwin,  172  Mo.  306, 
72  S.  W.  522;  Rigsby  v.  Oil  Well  Supply  Oo., 
U5  Mo.  App.  297,  91  S.  W.  460.  And  It  Is 
true,  too,  that  where  one  servant  Is  injured 
through  the  negligence  of  a  superior  servant 
or  vice  principal  in  the  performance  of  a 
manual  act  which  inheres  with  the  authority 
of  the  master  a  ground  of  liability  is  prima 
fade  shown.  Such  was  the  case  of  Fogarty 
V.  Transfer  Co.,  supra.  However,  where  two 
persons  in  the  employ  of  a  common  master 
are  working  together  In  the  performance  of 
a  common  task,  as  was  the  plaintiff  and 
Theln  here,  and  the  inferior  servant  is  injur- 
ed through  the  negligence'  of  the  superior 
servant.  In  the  performance  of  a  mere  man- 
ual act  of  service  incident  to  the  common 
employment,  then  no  liability  for  the  hurt 
obtains  against  the  master,  for  the  reason 
such  is  a  risk  ordinarily  Incident  to  the  em- 
ployment, and,  as  such,  is  assumed.  Such  a 
risk  is  assumed  in  contemplation  of  law  as 
wltliln  the  contract  of  service.  Bane  v.  Ir- 
win, 172  Mo.  306.  317,  72  S.  W.  522.  Indeed, 
It  is  true  there  are  cases  in  this  state  which 
Indicate  that,  when  a  servant  is  injured  by 
the  negligent  manual  act  of  a  vice  principal 
engaged  in  Jointly  performing  labors  with  an 
Inferior  servant  Incident  to  the  common  em- 
ployment, the  master  may  be  liable  therefor. 
Such  are  the  cases  of  Dayharsh  v.  H.  &  St. 
Jo.  R.  R.,  103  Mo.  570,  15  S.  W.  554,  23  Am. 
St.  Rep.  900,  and  Hollweg  v.  Bell  Tel.  Co., 
105  Mo.  149,  93  S.  W.  262.  Some  of  the 
language  employed  in  the  opinions  in  these 
cases  purports  the  doctrine  of  the  master's 
liability  broader  tlian  it  obtains.  However, 
when  these  cases  are  carefully  scrutinized, 
they  may  be  reconciled  with  the  established 
law  on  the  subject  by  reference  to  the  doc- 
trine of  a  reasonably  safe  place  to  work ;  for 
it  is  one  of  the  alwolute  duties  of  a  master, 
which  he  may  not  delegate,  to  furnish  his 
servant  a  reasonably  safe  place  in  which  to 
perform  his  labor. 
In  Fogarty  v.  St  Louis  Transfer  Ca,  su- 


pra, the  Supreme  Court  pointed  out  the  fact 
that  although  the  language  employed  in  the 
opinion  in  the  Dayliarsh  Case  purported  a 
broader  ground  of  liability,  the  Judgment  of 
the  court  therein  should  be  hereafter  treated 
as  resting  on  the  doctrine  of  the  safe  place. 
The  same  may  be  said  with  respect  to  Holl- 
weg V.  Bell  Tel.  Co.,  as  was  recently  iwinted 
out  by  Judge  Goode  in  Mclntyre  v.  Tebbetts 
(Mo.  App.)  120  S.  W.  621.  Notwithstanding 
what  was  said  in  those  cases,  the  doctrine 
is  firmly  established  in  this  state  with  re- 
spect to  the  master's  liability  asserted  on 
the  grounds  of  negligence  in  a  servant  oc- 
cupying a  dual  capacity  to  the  effect  that  it 
Is  the  character  of  the  act  and  not  the  rank 
of  the  servant,  which  determines  the  liability 
or  nonliability  In  a  given  instance,  Fogarty 
V.  Transfer  Co.,  180  Mo.  490,  79  S.  W.  664; 
Bane  v.  Irwin,  172  Mo.  306,  72  S.  W.  522; 
Rigsby  V.  OU  Well  Supply  Co.,  115  Mo.  App. 
297,  91  S.  W.  460;  Mclntyre  v.  Tebbetts  (Mo. 
App.)  120  S.  W.  621;  Baltimore  &  Ohio  R. 
R.  V.  Baugh,  149  U.  8.  368,  13  Sup.  Ct  914, 
87  L.  Ed.  772.  Of  course,  this  doctrine  is 
limited  In  its  'application  to  those  cases 
where  there  is  no  breach  of  a  positive  duty 
on  the  part  of  the  master.  There  are  cer- 
tain nondelegable  duties  which  the  master 
owes  to  the  servant,  and.  If  the  servant  Is 
injured  through  the  failure  of  the  master  to 
exercise  ordinary  care  with  respect  to  these 
duties,  then  liability  obtains  therefor,  even 
though  the  neglect  was  that  of  a  servant; 
that  is  to  say.  If  the  master  Intrusts  the  per- 
formance of  any  one  or  more  of  his  nondele- 
gable and  nonassignable  duties  to  a  servant 
and  such  servant  neglects  the  same,  or 
through  negligent  performance  of  such  non- 
delegable duties  injures  another,  liability  ob- 
tains against  the  master  therefor  irrespective 
of  the  character  of  the  act ;  this  for  the  rea- 
son that  the  duty  Is  a  positive  personal  and 
continuing  duty  resting  upon  the  master 
which  he  may  not  shift  or  escape  by  delega- 
tion to  another.  Baltimore  &  Olilo  R.  R.  Co. 
V.  Baugh,  149  U.  S.  368.  13  Sup.  Ct  914,  37 
L.  Ed.  772.  See,  also,  a  most  instructive  and 
lucid  article  on  the  subject  by  Judge  John  F. 
Dillon  in  24  Am.  Law  Review,  175.  Among 
these  nondelegable  duties  of  the  master  is  the 
duty  to  furnish  the  servant  a  reasonably  safe 
place  in  which  to  work  and  reasonably  safe 
appliances  with  which  to  work ;  good  and  rea- 
sonable rules  to  govern  the  employment,  com- 
petent fellow  servants,  and,  it  seems,  too,  in 
Missouri,  although  not  generally,  the  doctrine 
obtains  to  the  effect  that  it  is  a  personal  non- 
delegable duty  of  the  master  to  direct  and 
control  the  work,  and  therefore,  if  he  gives 
one  servant  power  and  authority  to  direct 
other  servants  where  to  work  and  how  to 
work  and  what  to  do  in  and  about  the  work, 
the  master  thus  commits  to  such  servant  the 
performance  of  an  absolute  nond^egable  duty 
which  rests  upon  himself.  Miller  v.  Railroad, 
109  Mo.  357, 19  S.  W.  58,  32  Am.  St  Rep.  673 ; 
Schroeder  v.  0.  &  A.  R.  R.  Co.,  108  Mo.  322, 
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18  S.  W.  1094,  18  L  K.  A.  827.  Therefore 
the  plaintiff  is  entitled  to  recover  In  tbls 
case  only  on  Its  appearing  that  he  received 
his  Injury  as  a  result  of  the  negligence  of 
Theln,  the  superior  servant,  in  exercising  the 
authority  of  the  master,  separate  and  apart 
from  the  performance  of  a  mannal  act  of  the 
common  employment,  unless  such  mahual  act 
operated  a  breach  of  a  nondelegable  duty  of 
the  master.  Now,  there  Is  no  claim  whatever 
to  the  effect  that  the  place  in  which  the 
parties  were  working  was  unsafe  or  that  the 
appliance  was  not  reasonably  sufficient  for 
the  purpose,  or  that  Theln  was  an  Incompe- 
tent servant  In  other  words,  there  Is  no 
pretense  that  any  nondelegable  duty  of  the 
master  was  breached  by  Theln  other  than 
that  he  gave  a  negligent  order  to  hurry 
which,  operating  together  with  his  manual 
act  of  placing  his  foot  upon  the  pedal  and 
starting  the  machine  before  the  plaintiff  had 
removed  his  hand  therefrom,  after  Inserting 
a  heel,  resulted  in  the  injury.  As  to  the 
order  complained  of,  it  is  obviously  not  a 
negligent  one,  for  nothing  whatever  appears 
to  indicate  that  It  either  disconcerted,  dis- 
tracted, or  excited  the  plaintiff,  or  that  its 
performance  entailed  upon  him  an  extraordi- 
nary hazard ;  that  is,  a  hazard  not  ordinarily 
incident  to  the  service.  In  truth,  the  order 
amounted  to  no  more  than  a  remark  by  Theln 
to  his  companion  to  hurry  up  so  that  they 
might  complete  the  task  and  go  out  and  walk 
around  a  while.  It  therefore  results  that  the 
plaintiff  received  his  injury,  not  as  the  re- 
sult of  a  negligent  order,  but,  on  the  con- 
trary, as  a  result  of  the  manual  act  of  Theln 
In  placing  his  foot  upon  the  pedal  and  pre- 
maturely starting  the  machine.  This  was 
an  act  of  common  service  performed  in  his 
capacity  as  colaborer  with  the  plaintiff,  and, 
as  such,  was  a  risk  ordinarily  incident  to 
the  employment  which  the  plaintiff  assumed 
Upon  entering  therein.  The  order  referred 
to,  even  If  negligent,  was  certainly  not  the 
proximate  cause  of  the  injury.  In  truth,  we 
do  not  perceive  that  it  contributed  remotely 
to  the  plaiatifTs  injury. 

The   Judgment    should   be   reversed.     All 
concur. 


PHCENIX  DUSTER  &  MFO.  CO.  T.  LAXDAU 
GROCERY  CO. 

(St  Louis  Court  of  Appeals,  Missonri.    Nov.  17, 
1909.) 

Sales  ({{  359,  383*)— Actions— Sufficiency 
OF  Evidence. 

Evidence  in  an  action  to  recover  the  price 
of  goods. sold  and  delivered  and  to  recover  prof- 
its lost  by  reason  of  defendant's  refusal  to  take 
a  part  of  the  goods  ordered  held  sufficient  to  sus- 
tain the  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
^g.^«   1«5«-1050,    1097;    Dec.   Dig.   §|   359, 


Appeal  from  St  Louis  Clrcnlt  Court;  Matt 
O.  Reynolds,  Judge. 

Action  by  the  Phcenix  Duster  &  Manufac- 
turing Company  against  the  Landau  Gro- 
cery Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Nagel  &  Klrby,  for  appellant  Lee  W. 
Grant  and  P.  B.  Kennedy,  for  respondent. 

GOODE,  J.  Plaintiff  is  engaged  In  the 
manufacture  of  dusters,  of  its  own  patent  of 
manllla  paper  attached  to  handles  either  oC 
wire  or  wood.  The  president  of  plaintiff,  R. 
N.  Flckett  called  at  defendant's  place  of 
business  to  sell  defendant  which  is  engaged 
In  the  wholesale  grocery  business  in  St 
Louis,  some  of  the  dusters.  He  sold  defend- 
ant 100  gross;  75  gross  being  shipped  at 
once;  but  before  the  other  2S  gross  were 
shipped,  defendant  countermanded  the  order 
on  the  ground  the  sale  had  been  induced  by 
false  representations  In  these  regards:  First 
that  the  dusters  were  a  novel  article  and 
never  had  been  sold  before  in  St  Louis,  and. 
second,  "were  good  sellers."  Some  corre- 
spondence ensued  between  the  parties  regard- 
ing the  transaction,  but  having  failed  to 
settle  the  dispute  amicably,  plaintiff  insti- 
tuted the  present  action  in  two  counts,  seek- 
ing in  the  first  to  recover  $937.50,  the  pur- 
chase price  of  75  gross  of  dusters  actually 
shipped  to  defendant  and  received  by  It  and 
$250,  the  profit  on  the  25  gross  which  were 
not  delivered.  As  Instituted  it  was  an  action 
at  law,  but  the  answer  filed  by  defendant 
was  treated  by  both  parties  as  converting 
the  cause  into  one  in  the  nature  of  a  suit  In 
equity.  We  will  not  say  whether.  In  our 
opinion,  the  answer  had  this  effect  being 
merely  one  to  rescind  the  contract  but  will 
treat  the  case  as  the  parties  did.  The  an- 
swer admitted  the  purchase  of  the  dusters, 
and  set  up  the  contract  was  induced  by 
fraudulent  representations  as  stated,  asked 
the  court  to  decree  its  rescission,  and  ten- 
dered to  plaintiff  payment  for  some  seven 
gross  of  dusters  defendant  had  disposed  of 
before  it  ascertained  the  alleged  fraud  in  the 
sale.  On  the  testimony  the  court  entered 
judgment  for  plaintiff,  finding  against  the 
defense  of  fraud.  Defendant  appealed,  and 
contends  the  judgment  was  against  tbe 
weight  of  the  evidence,  and,  as  the  suit  ia  In 
equity,  this  court  ought  to  review  the  evi- 
dence and  reverse  It 

The  main  point  of  fact  at  Issue  was  wheth- 
er Flckett  represented  the  dusters  with  wood 
handles,  as  all  purchased  by  defendant  were, 
were  a  novelty  and  never  had  been  sold  in 
St  Louis,  as  he  asserted,  or  whether  he  rep- 
resented that  neither  those  with  wood  han- 
dles nor  those  with  wire  handles  had  been 
sold  in  the  St  Louis  market.  It  is  conceded 
dusters  of  this  pattern  with  wood  handles 
had  not  been  sold  before  In  St  Louis,  and 
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that  those  with  wire  handles  had  for  seven 
or  eight  years;  and  defendant  contends.  In 
substance,  the  latter  species  had  proved  so 
unsatisfactory  that  those  with  wood  handles 
did  not  find  a  good  market.  Flckett  testified 
the  only  representation  he  made  regarding 
the  novelty  of  the  articles  In  St  Louis  was 
that  the  dusters  with  wood  handles  never 
had  been  sold  there.  He  testified,  further,  he 
distinctly  told  Landau,  the  purchasing  agent 
of  defendant,  the  wire  handled  dusters  had 
been  "variously"  sold  In  St  Louis.  On  the 
other  hand,  the  testimony  for  defendant 
tends  to  prove  Flckett's  representation  relat- 
ed to  both  dusters,  and  that,  when  he  made 
it,  he  had  both  kinds  in  his  hands,  was  strik- 
ing them  against  a  cbair  to  show  how  they 
worked,  and  while  he  did  this  said  the  dust- 
ers were  a  novelty,  meaning  both  of  them, 
and  never  had  been  sold  before  in  St  Louis. 
Defendant  wished  to  obtain  an  exclusive 
market  in  St  Louis,  and  bargained  for  this 
for  four  months.  The  contract  between  the 
parties,  written  on  a  blank  form,  with  inser- 
tions and  Interllnlngs  in  pencil,  is  set  forth: 
"This  contract  made  this  7th  day  of  Oct, 
1907,  between  Phcenlx  Duster  &  Manufactur- 
ing Co.,  of  Atlanta,  Oa.,  party  of  the  first 
part,  and  Landau  Grocery  Co.,  of  •  ♦  • 
party  of  the  second  part,  witness:  Said 
party  of  the  first  part  has  this  day  sold  party 
of  the  second  part  100  gross  of  their  5^ 
oz.  Phoenix  patent  dusters,  at  |12.50  per 
gross,  f.  o.  b.  Atlanta,  Oa.  The  said  party 
of  the  first  part  agreeing  to  sell  or  retail  but 
no  other  wholesale  houses  in  said  St  Louis 
for  4  months  from  this  date  (sic).  Party  of 
the  second  part  agrees  in  view  of  the  conces- 
sions made  in  this  contract  to  push  sale  of 
said  dusters,  and  should  they  fall  to  do  so 
then  said  party  of  the  first  part  is  privileged 
to  sell  other  firms.  It  is  distinctly  under- 
stood that  there  are  no  other  conditions, 
verbal  or  otherwise,  not  named  In  this  con- 
tract. No  agent  or  other  person  is  authoriz- 
ed to  make  any  statements  or  agreements 
that  win  affect  this  contract  unless  they  are 
embodied  In  it  in  writing.  It  is  further  un- 
derstood that  this  contract  is  accepted  by 
party  of  the  first  part  contingent  to  strikes, 
fires  or  Inability  to  get  stock.  75  6ro.  once 
Bal.  when  order  out  1  Oro.  Grata.  [Signed] 
Landau  Grocery  Co.,  per  L.  Landau.,  Prest 
Phoenix  Duster  &  Manufacturing  Co." 

If  the  number  of  witnesses  must  control 
the  decision  of  the  point,  the  finding  of  the 
court  below  as  to  the  representation  made 
by  Flckett  would  be  against  the  weight  of 
the  evidence;  for  two  or  three  witnesses 
testified  the  facts  were  as  contended  by  de- 
fendant whereas  Flckett's  testimony  that 
bis  statement  related  only  to  the  wood- 
handled  dusters,  and  he  advised  defendant 
the  wire-handled  dusters  "had  been  previous- 
ly sold  in  St  Louis,"  was  uncorroborated  by 
any  other  witness.    But  it  is  to  be  remember- 


ed the  witnesses  who  testified  for  defendant 
were  its  officials  and  employes,  and  we  are 
not  so  convinced  their  narrative  of  the  af- 
fair was  correct  as  to  overrule  the  court  be- 
low, who  had  the  advantage  of  seeing  the 
manner  of  the  witnesses  on  the  stand.  The 
dlscreeter  policy  in  this  cause  is  to  defer 
to  the  Judgment  of  the  chancellor,  as  we  find 
indications  in  the  record  that  he  weighed  the 
testimony  rightly.  The  Impression  we  derive 
Is  that  defendant  became  dissatisfied  because 
it  had  overbought,  as  a  panic  came  on  in 
October,  1907,  and  money  was  scarce ;  the  St. 
Louis  banks  refusing  to  cash  checks.  De- 
fendant did  not  ask  rescission  of  the  con- 
tract when  It  first  discovered  it  had  been 
Imposed  on,  as  it  now  alleges,  but  in  a  letter 
dated  October  30,  1907,  one  week  after  the 
contract  was  made,  said,  in  effect,  that  had 
defendant  known  of  the  prior  sales  in  St 
Louis  it  would  not  have  bought  so  many. 
This  portion  of  the  letter  reads  as  follows: 
"Under  the  circumstances,  we  cannot  use 
this  large  quantity.  We  would  not  have 
bought  this  large  quantity,  but  he  Insisted 
that  we  had  the  exclusive  sale  here  and 
same  was  never  introduced  here  before,  and 
same  would  be  sold  in  thirty  days.  Had  he 
told  us  the  truth,  we  would  have  taken  five 
gross,  and  we  are  willing  to  accept  tliat 
many,  and  we  hold  the  balance  subject  to 
your  order.  If  this  is  satisfactory  to  you, 
we  will  remit  for  the  five  gross,  and  we  will 
keep  the  balance  here  and  you  can  dispose 
of  them  and  forward  them  from  here  where- 
ever  you  placed  them,  as  we  will  not  accept 
them  since  your  representative  had  the  au- 
dacity to  come  to  our  office  and  lie  to  us  the 
way  he  did."  It  was  not  until  November 
12th  defendant  declared  the  contract  re- 
scinded. On  consideration  of  the  whole  evi- 
dence, we  will  leave  the  decision  as  the  court 
below  rendered  it 

The  representation,  regarding  the  duster 
being  a  good  seller,  was  not  proved  to  have 
been  either  false  or  fraudulent  Defendant 
sold  six  or  seven  gross  of  the  dusters  In  a 
week,  and  at  the  same  rate  of  sale  would 
have  disposed  of  about  all  it  bought  during 
the  four  months  it  was  granted  an  exclusive 
market. 

The  Judgment  is  affirmed.    All  concur. 


HANDLAN  v.  MILLER. 

(St.  Louis  Court  of  Appeals.    Missouri.    Nov.  2, 
1009.     Rehearing  Denied  Nov.  16,  1909.) 

1.  Brokers  (5  8*)— Evidence  as  to  Agenot. 
Evidence,  in  an  action  by  plaintiff  to  re- 
cover one-balf  of  the  total  amount  of  commis- 
sion received  by  defendant  for  negotiating  the 
the  sale  of  steel  rails,  held  sufficient  to  sustain 
a  verdict  for  plaintiff. 

TEd.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  {  &•] 
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2.  PUBADINO  (I  878*)— iBBUBft— AWBWER— QEN- 
KBAL  DeNIAI.. 

An  answer  containing  a  general  denial  only 
puta  in  issue  all  the  affirmations  of  the  petition 
to  which  it  refers. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1232-1234;    Dec.  Dig.  i  37a*] 

3.  Pkircipal  and  Agent  (S  22*)— Pboof  of 

AOENCT. 

Agency  cannot  be  established  by  statements 
of  the  agent  to  third  parties. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  $  40;   Dec.  Dig.  i  22.*] 

4.  Brokebs    ({   86*)— Evidence   of   Aoenct. 

Evidence,  in  an  action  by  plaintiff  to  re- 
cover of  defendant  one-half  of  the  amount  of  a 
commission  received  by  defendant  for  making 
sale  of  a  quantity  of  steel  rails,  held  to  sustain 
a  finding  by  the  jury  that  there  was  an  agree- 
ment between  the  parties  to  divide  commis- 
sions. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  86.*] 

6.   BB0KER8  (S  86*)— EVIDXNCB  OF  BBLATION— 

QnESTioN  OF  Fact. 

Eividence,  in  an  action  by  plaintiff  to  re- 
cover of  defendant  one-half  of  tne.  commission 
received  by  defendant  for  making  sale  of  a  quan- 
tity of  steel  rails,  held  to  sustain  a  finding  that 
plaintiff,  who  was  president  of  a  corporation, 
acted  in  the  particular  transaction  for  himself. 

[Ed.  Note.— For  other  cases,  see  Broken,  Dec. 
Dig.  {  86.*] 

6.  Tbiai,  (S  237*)- Inbtbuctions. 

An  instruction,  on  the  preponderance  of 
evidence,  that  plaintiff  was  requii^  to  establish 
his  case  by  a  preponderance  of  the  evidence, 
that  if  the  evidence  was  evenly  balanced,  and 
the  jury  were  in  doubt  as  to  its  preponderance, 
or  if  it  favored  the  defendant,  their  verdict 
should  be  for  the  defendant,  sufficiently  covered 
the  subject 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ii  642,  548-551 ;   Dec  Dig.  g  237.*] 

Appeal  from  St.  Louis  Circuit  Court;  Matt 
G.  Reynolds,  Judge. 

Action  by  Alexander  H.  Handlan  against 
Joseph  G.  Miller.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

This  is  a  suit  brought  by  plaintiff,  Hand- 
lan, against  the  defendant.  Miller.  The  peti- 
tion declares  on  an  alleged  contract  to  the 
effect  that.  If  plaintiff  would  furnish  defend- 
ant with  Information  which  would  lead  to 
the  sale  by  or  through  defendant  of  steel 
rails  and  angle  bars,  defendant  would  divide 
with  plaintiff  equally  whatever  commission 
defendant  made  through  such  sale.  Aver- 
ring that  plaintiff  gave  the  information,  and 
that  defendant  made  the  sale  and  had  been 
paid  a  commission  of  $1,587.44  thereon,  plain- 
tiff sues  for  one-half  thereof,  averring  de- 
mand and  refusal  to  pay  any  part  The  an- 
swer was  a  general  denial.  Trial  before  a 
court  and  Jury. 

There  was  testimony  to  the  effect  that 
plaintiff  was  connected  with  and  an  officer  of 
a  company  known  as  the  "Handlan-Buck 
Manufacturing  Company,"  he  being  the  pres- 
ident thereof,  and  while  defendant's  testi- 
mony was  to  the  effect  that  plaintiff  was  not 
acting  in  this  matter  for  himself,  but  for 


his  corporation,  and  had  so  been  nnderstood 
by  the  defendant,  plaintifTs  testimony  is  to 
the  effect  that  in  the  transaction  involved 
he  was  acting  for  himself,  and  not  for  his 
corporation.  There  was  testimony  to  the  ef- 
fect that  plalntlfl  had  sent  an  agent  to  the 
office  of  defendant  to  see  whether  on  ar- 
rangement looking  to  a  division  of  commis- 
sions on  sales,  made  to  any  party  whose 
name  would  be  given  to  defendant's  represen- 
tative by  plaintiff,  could  be  made.  Defend- 
ant himself  was  absent  from  the  office  at  the 
time.  There  is  no  pretense  of  testimony  that 
the  arrangement  was  made  with  defendant 
direct,  but  whatever  arrangement  was  made 
was  made  with  a  Mr.  Irwin,  a  salesman  for 
the  defendant  There  is  testimony  to  the  ef- 
fect: That  plalntlfTs  agent  went  to  the  office 
of  defendant  and  stated  the  general  object  of 
his  call  to  the  man  who  was  in  charge  of 
it  This  man  referred  him  to  Mr.  Irwin 
as  the  proper  person  to  see  about  the  mat- 
ter in  the  absence  of  defendant  That  plain- 
titTs  agent  or  messenger  saw  Mr.  Irwin  there 
in  defendant's  place  of  business,  and,  telling 
him  generally  what  he  had  come  for,  asked 
him  to  call  on  him  and  take  up  the  matter 
with  Mr.  Handlan.  That  Irwin,  accordingly, 
went  to  the  office  of  the  Handlan-Buck  Man- 
ufacturing Company,  and,  seeing  the  agent 
who  had  before  called  on  him,  was  referred 
by  him  to  Mr.  Handlan,  who  was  sitting  in 
the  office,  and  that  Irwin  told  him  he  had 
come  there  to  take  up  the  matter  concerning 
which  he  had  been  approached,  told  Handlan 
that  his  (Handlan's)  agent,  Mr.  Ronbldooz, 
had  referred  him  to  him  (Handlan)  to  figure 
on  some  rails  with  him  that  Handlan  had 
an  inquiry  or  customer  for,  and  that  Irwin 
said  that  if  they — that  Is,  defendant's  firm — 
were  not  dealing  with  the  same  party,  or 
did  not  have  an  Inquiry  from  the  same  par- 
ty, they  would  divide  their  commission,  with 
him  (Handlan).  That  Handlan  asked  htm 
if  be  would  divide  his  commissions  on  these 
rails,  provided  they  were  not  bidding  on 
them,  and  he  said  they  certainly  would. 
Whereupon  Handlan  told  Irwin  what  road  It 
was  that  wanted  the  rails,  and  Irwin  told 
Handlan  tliat  they — that  Is,  defendant's  firm 
— were  not  bidding  with  that  railroad  on 
these  rails.  The  testimony  on  part  of  plain- 
tiff further  tended  to  show  that,  after  the 
name  of  the  party  to  whom  a  sale  was  ulti- 
mately made  was  given  to  defendant's  agent 
by  the  plaintiff,  the  sale  was  made  to  that 
party  by  defendant,  plaintiff  co-operating, 
and  that  the  commission  received  thereon  by 
defendant  was  $1,587.44;  one-half  of  which 
amount,  $793.72,  being  claimed  as  plalntUTs 
share  of  the  commission.  The  defendant 
himself  and  Ms  agent,  Irwin,  were  examin- 
ed as  witnesses  for  plaintiff,  and  while  the 
witness  Irwin  gave  testimony  tending  to 
show  that  he  had  held  himself  out  as  agent 
for  defendant  to  plaintiff,  and  had  acted  for 
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defendant  In  the  matter,  and  had  cards 
printed  on  which  he  described  himself  as 
"manager,"  defendant  himself  testified  that 
IrTvSn  had  no  such  authority,  had  not  told 
bim  of  any  arrangement  as  to  commissions 
being  made  on  his  behalf  with  plaintiff,  and 
that  he  (defendant)  supposed  that  he  was 
dealing  in  the  transaction  with  plaistlfTs 
corporation,  and  not  with  plaintiff  as  an  In- 
dividual. It  was  In  evidence,  however,  that 
Irwin  liad  autiiorlty  to  solicit  for  defendant, 
was  in  charge  of  his  baslness  when  defend- 
ant was  absent,  and  was  interested  in  com- 
missions earned  in  Miller's  business,  being  on 
a  guaranteed  salary.  Defendant  himself  had 
no  part  In  this  transaction,  so  far  as  making 
any  arrangement  with  plaintiff  was  concern- 
ed; that  all  being  done  by  Irwin.  He  ad- 
mitted, however,  that  Irwin  had  called  on 
Handlan  with  his  knowledge  and  consent,  to 
take  up  the  matter  with  Handlan,  but  testi- 
fied that,  while  Irwin  had  told  him  of  his 
arrangement  with  Handlan,  he  had  not  told 
bim  of  the  part  relating  to  a  division  of  the 
commission. 

The  only  evidence  Introduced  on  behalf  of 
defendant,  apart  from  what  was  developed  In 
cross-examination  of  defendant  and  Irwin, 
who  were  placed  on  the  stand  by  plaintiff, 
consisted  of  correspondence  concerning  the 
matter  of  the  sale  of  the  material  to  the  cus- 
tomer designated  by  plaintiff.  None  of  the 
letters  relate  or  refer  to  the  question  of  com- 
missions. It  all  appears  to  have  been  on  the 
letter  heads  of  the  corporation  when  written 
to  defendant,  and  to  have  been  signed,  in  the 
name  of  the  corporation,  and  to  have  been  on 
the  letter  heads  of  the  corporation,  and,  on 
behalf  of  the  defendant,  all  of  the  correspond- 
ence appears  to  have  been  addressed  to  the 
corporation.  Plaintiff,  however,  testifies 
that,  after  he  made  the  arrangement,  he 
turned  the  matter  of  filling  the  contract,  and 
all  attention  and  correspondence  about  it, 
over  to  his  corporation,  but  that  the  arrange- 
ment or  agreement  he  claimed  to  have  made 
about  division  of  commissions  was  his  own 
private  matter,  in  which  the  corporation  had 
no  interest 

The  two  points  In  controversy  In  the  evi- 
dence were:  First,  as  to  whether  an  ar- 
rangement of  the  kind  testified  to  had  been 
made  by  an  authorized  representative  of  the 
defendant;  second,  whether  the  disputed 
arrangement  was  for  plaintiff  individually, 
or  for  his  corporation.  It  Is  furthermore  tes- 
tified by  defendant  that  he  had  never  known 
of  any  arrangement  being  claimed  as  existing 
for  a  division  of  commissions,  until  some 
months  after  the  dose  of  the  transaction, 
when  he  then  repudiated  It  and  denied  lia- 
bility to  the  plaintiff.  Defendant  asked  an 
instruction  for  nonsuit,  which  was  overruled. 

The  coiAl  of  its  own  motion  gave  the  fol- 
lowing Instructions:  "The  court  instructs 
the  jury,  If  yon  find  and  believe  fnnn  the 
evidence  that  the  defendant,  through  or  by 
hla  duly  qualified  agent,  entered  Into  an 
122B.W.-48 


agreement  with  the  plaintiff  to  divide  any 
commissions  which  defendant  might  receive 
by  reason  of  the  sale  of  angle  bars  and 
steel  rails,  provided  plaintiff  furnished  In- 
formation to  defendant  relative  to  a  railroad 
which  was  in  the  market  to  purchase  steel 
rails  and  angle  bars,  and  provided  that  yon 
further  find  that  defendant  did  succeed  in 
selling  the  railroad,  the  name  of  which  was 
at  the  time  given  to  defendant's  agent  by 
plaintiff,  then  your  verdict  will  be  for  plaJLuT 
tiff  for  such  sum  as  you  find  and  l^elleve 
from  the  evidence  to  be  one-half  of  the  com- 
missions which  defendant  did  receive  by  rea- 
son of  such  sale.  The  court  Instructs  the 
Jury  that  you  wUl,  in  considering  of  your 
verdict,  disregard  all  testimony  in  the  case 
except  that  which  either  tends  to  prove  or 
disprove  the  alleged  verbal  contract  oh  the 
part  of  the  defendant  by  which  It  is  claim- 
ed that  defendant  agreed  to  divide  his  com- 
missions with  the  plahitiff.  The  issue  in- 
volved is  whether  or  not  there  was  or  was 
not  such  a  contract  between  plaintiff  and  de- 
fendant" It  also  gave  the  usual  instruc- 
tion as  to  the  number  of  jurors  necessary 
to  concur  in  a  verdict  Defendant  excepted, 
to  the  giving  of  these  isstructlons. 

At  the  instance  of  defendant,  the  court 
gave  to  the  jury  six  instructions.  The  first 
told  the  Jury  that  plaintiff  was  required  to 
establish  bis  case  by  a  preponderance  of  the 
evidence  before  he  could  recover ;  that  if  he 
had  not  done  so,  and  the  evidence  was  even- 
ly balanced,  and  the  Jury  was  in  doubt  as  to 
its  preponderance,  or  If  the  preponderance 
is  in  favor  of  defendant,  then  the  verdict 
should  be  for  defendant  In  the  second  in- 
struction the  jury  were  told.  In  effect,  that 
before  plaintiff  can  recover  he  must  prove 
either  direct  authority  given  to  the  person 
claimed  to  have  made  the  arrangement  or 
that,  knowing  of  the  acts  of  the  party,  de- 
fendant had  ratified  them,  or  that  the  de- 
fendant knowingly  and  voluntarily  permitted 
such  person  to  hold  himself  out  to  the  world 
as  his  agent  for  the  purpose  of  doing  either 
the  act  in  question  or  similar  acts  pertain- 
ing to  the  same  subject-matter.  By  the  third 
instruction  the  Jury  were  told  that  even  if 
plaintiff  proves,  by  a  preponderance  of  the 
evidence,  that  the  relation  of  principal  and 
agent  existed  between  the  defendant  and  Ir- 
win on  the  date  of  the  alleged  transaction, 
the  mere  fact  that  Irwin  was  in  the  employ 
of  defendant  is  not.  In  Itself,  sufllclent  to  es- 
tablish the  agency;  but  they  must  believe 
and  find  from  the  evidence  that  the  contract 
was  made  by  Irwin,  and  that  the  defendant 
directed  or  authorized  bim  to  make  it,  or 
that  he  had  ratified  and  approved  It  after 
It  was  made,  or  that  in  making  it  Irwin 
was  acting  within  the  apparent  "scope  of  his 
authority"  as  such  agent  as  defined  by  the 
instruction.  The  fourth  instruction  was  on 
the  credibility  of  the  witnesses,  and  is  in  the 
usual  form.  The  fifth  instruction  told  the 
jury  that  if  they  found  from  the  evidence 
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that  plaintiff  entered  Into  the  omtract  for 
the  benefit  of  or  in  the  name  of  the  Hand- 
Ian-Buck  Manufacturing  Company,  and  that 
with  his  knowledge  and  consent  that  com- 
pany assnmed  the  contract,  and  through  its 
agents  and  officers  "led  the  defendant  to  be- 
lieve that  his  dealings  in  regard  to  the  sub- 
ject-matter of  the  contract  were  with  the 
Handlan-Buck  Manufacturing  Ck>mpany,  then 
the  plaintiff  cannot  recover  in  this  action." 
The  sixth  Instruction  told  the  Jury  that  In 
law  a. corporation  Is  an  artificial  person,  en- 
tirely distinct  from  any  of  its  officers  or 
stockholders,  and  that  no  stockholder  or  of- 
ficer has  the  right  to  institute  a  suit  in  his 
own  name  upon  a  cause  of  action  belonging 
to  the  corporation;  that  in  this  action  plain- 
tiff is  suing  In  his  own  name,  and  that  even 
if  they  believe  from  the  evidence  that  the 
contract  was  entered  into  between  defendant 
and  the  Handlan-Buck  Manufacturing  Com- 
pany, and  that  the  defendant  was  Indebted 
to  the  Handlan-Buck  Manufacturing  Com- 
pany upon  the  contract,  then  plaintiff  can- 
not recoveiC  The  defendant  also  prayed  sev- 
eral Instructions  which  were  refused;  two 
of  them  specifically  and  with  great  particu- 
larity defining  what  "burden  of  proof"  meant, 
another  defining  what  "apparent  scope  of 
authority"  meant,  and  two  others  for  non- 
suit. Defendant  duly  excepted  to  the  refusal 
of  these  instmctlons.  Plaintiff  asked  three 
Instructions.  The  court  refused  to  give  them, 
substituting  one  of  Its  own,  heretofore  set 
out,  th&retor. 

There  was  a  verdict  for  plaintiff  for  $793.- 
74,  and  Judgment  accordingly.  A  motion  for 
new  trial  was  duly  filed  and  overruled,  and 
exceptions  duly  saved  to  that  refusal,  as  well 
as  to  various  rulings  adverse  to  defendant. 
Defendant  thereupon  appealed. 

Fordyce,  Holliday  &  White,  for  appellant. 
John  S.  Leahy,  for  respondent. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  We  have  set  out  the  facts  with 
some  particularity,  out  of  deference  to  the 
very  earnest  argument  and  full  and  able 
brief  of  counsel  for  appellant,  as  that  coun- 
sel Insists  there  was  no  evidence  In  the 
case  Justifying  its  submission  to  the  Jury. 
We  cannot  agree  to  this.  The  statement 
shows  that  there  was  evidence,  contradictory 
to  be  sure,  but  some  substantial  evidence.  In 
support  of  the  allegations  in  the  petition,  to 
which  petition  a  mere  general  denial  was  in- 
terposed by  way  of  answer.  We  do  not  say 
tliat  a  general  denial  did  not  properly  put 
the  case  at  Issue.  It  did,  and  was  sufficient ; 
but  it  put  the  affirmations  of  the  petition  in 
issue,  those  affirmations  were  supported  by 
evidence,  and,  while  that  evidence  was  con- 
flicting, it  rested  with  the  court  and  Jury  to 
weigh  It  The  Jury  found  for  plaintiff,  and 
the  court  held  that  there  was  evidence  to 
support  that  finding,  and  that  the  finding 
was  not  against  the  weight  of  the  evidence. 


That  concludes  us  on  that  phase  of  the  case ; 
we  holding,  on  reading  all  the  testimony, 
that  It  cannot  be  said  there  was  an  entire 
absence  of  substantial  evldmce  to  sustain 
the  verdict.  We  must  so  bold,  to  reverse  on 
that  ground.  This  disposes  of  two  of  the 
thirteen  propositions  made  by  counsel  for  de- 
fendant. 

The  remaining  propositions  cover  the  law 
of  agency  and  proof  thereof;  as  to  the  lat- 
ter, it  being  argued  that  proof  of  agency  Is 
not  established  by  the  declarations  of  the 
agent  to  third  parties.  There  is  no  doubt  of 
the  correctness  of  this  proposition.  Agency 
must  be  established  aliunde  the  agent's  dec- 
larations. In  the  case  at  bar,  we  think  this 
was  done.  Irwin  was  a  general  soliciting 
agent  for  defendant  Defendant  had  knowl- 
edge of  the  fact  that  the  deal  by  which  he 
was  making  the  sale  came  to  his  house 
through  Irwin's  arrangement  with  plaintiff. 
He  received  the  benefit  of  the  arrangement 
It  is  clear  from  Irwin's  own  testimony  that 
plaintiff  gave  Mm  the  name  of  the  pro- 
spective customer  with  whom  the  deal  was 
made,  and,  while  Irwin's  testimony  tends  to 
deny  the  arrangement  as  to  division  of  com- 
mission, the  testimony  of  plaintiff  and  his 
agent  who  first  took  up  the  matter  with  de- 
fendant's agents.  Is  emphatic  and  clear  that 
division  of  commission  was  the  ver^  founda- 
tion of  the  transaction.  The  Jury  evidently 
took  this  view  of  it  Their  verdict  is  con- 
clusive. Whether  plaintiff  was  acting  for 
himself  or  his  corporation  was  a  question  of 
fact,  on  which  there  was  diversity  of  evi- 
dence. The  Jury  found  for  plaintiff  on  that 
Issue. 

It  Is  urged  that  the  conduct  of  counsel  for 
plaintiff.  In  the  presence  of  the  Jury,  was 
improper.  Much  allowance  must  be  made  to 
counsel,  and  their  conduct  must  be  very  im- 
proper to  cause  their  dients  to  suffer  from 
It  Reading  the  record  here,  we  do  not  find 
this  assigned  error  sustained. 

Error  Is  particularly  assigned  to  the  re- 
fusal of  the  court  to  Instruct  with  more  iiar- 
ticularlty  than  It  did  as  to  the  preponderance 
of  evidence.  We  think  the  instruction  given 
was  ample  on  this  branch  of  the  case.  The 
instructions  given  by  the  court  taken  as  a 
whole,  and  In  connection  with  ttiat  given  by 
the  court  at  its  own  motion,  fairly  and  cor- 
rectly put  the  law  of  the  case  to  the  Jury  and 
surely  In  a  vetj  favorable  light  for  defend- 
ant 

Error  Is  assigned  to  the  expression.  In  the 
instruction  given  by  the  court  at  Its  own  mo- 
tion, to  the  effect  that  the  Jury,  In  consider- 
ing its  verdict  will  "disregard  all  testimony 
In  the  case  except  that  which  either  tends 
to  prove  or  disprove  the  alleged  verbal  con- 
tract on  the  part  of  the  defendant  by  which 
It  Is  claimed  tliat  defendant  agreed  to  di- 
vide his  commissions  with  the  plaintiff." 
This  has  some  tendency  to  submit  the  ques- 
tion of  relevancy  of  testimony  to  the  Jury, 
which  should  not  be  done;  but  considering  it 
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In  connection  with  tbe  rulings  made  by  the 
court  at  the  trial,  when  evidence  was  offered, 
and  In  connection  with  this  Instruction  as  a 
whole,  as  well  as  In  connection  with  the  In- 
structions given  for  defendant,  we  are  not 
prepared  to  say  that  the  use  of  this  phrase 
l8  reversible  error. 

Nor,  reviewing  the  whole  case,  do  we  dis- 
cover error  In  the  exclusion  or  admission  of 
testimony  so  serious  as  to  work  to  the  mani- 
fest prejudice  of  defendant  The  Issues  as 
made  by  the  pleadings  are  the  ones,  and  the 
only  ones,  to  be  tried.  Evidence  must  be 
kept  within  those  Issues,  and,  examining  the 
record,  we  think  that  Is  what,  and  Is  all,  the 
learned  trial  judge  endeavored  to  do. 

Finding  no  reversible  error,  the  judgment 
of  the  circuit  court  is  affirmed.    All  concnr. 


WE/JNEB  V.  GRAY. 

(St  Louia  Omrt  of  Appeals.    Missouri.    Nov. 

17,  1900.) 

Appeai.  and  Ebbob  (§  1082*)— Objections  in 
Tbiai.  Coubt  —  Necessity  —  Objection  to 
Account. 

An  objection  that  the  account,  required  by 

Rev.  St  1&9,  I  3852  (Ann.  St  190tt,  p.  2135), 

groviding  that  formal  pleadings  are  not  required 
I  jastice  courts,  but  that  plaintiff  shall  file 
with  the  justice  a  statement  oi  the  account  upon 
which  the  suit  is  founded,  etc.,  was  insufficient 
to  give  the  court  jurisdiction,  must  be  taken 
previous  to  or  during  the  trial,  and  comes  too 
late  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  I>ig.  S  1135;  Dec.  Dig.  f  1082.*] 

Appeal  from  St.  Louis  Circuit  Court;  Vir- 
gil Rule,  Judge. 

Action  by  William  Wegner  against  Stella 
Gray.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

£:dw.  N.  Robinson  and  Stephen  Rogers,  for 
appellant    Jos.  P.  Vastine,  for  respondent 

GOODE,  J.  Action  begun  before  a  justice 
of  the  peace  on  an  account  for  plastering 
xnd  papering  at  No.  511  Clark  avenue.  The 
case  proceeded  to  the  circuit  court  where 
plaintiff  had  judgment  and  defendant  ap- 
pealed. 

Plaintiff  is  a  dealer  In  wall  paper  at  No. 
G18  South  Fourth  street  St  lioula,  and  de- 
fendant resides  at  No.  521  Clark  avenue.  He 
testified  she  sent  for  him  about  September 
1, 1905,  and  said  she  wanted  some  work  done 
at  No.  511  Clark  avenue.  Plaintiff  went 
there  with  her  and  a  man  named  Gus  Stlc- 
grlltz,  who  Intended  to  run  a  restaurant  in 
the  first  story  of  the  house,  No.  611.  Plain- 
tiff testified  defendant  showed  him  what 
work  they  (defendant  and  Sticglltz)  wanted 
done.  He  gave  her  an  estimate  of  what  the 
work  would  cost  She  selected  the  paper, 
and  made  suggestions  about  it  and  was  at 
the  building  every  day  during  the  progress 
of  the  work.    An  attempt  was  made  to  prove 


the  work  was  ordered  by  Sticglltz,  and  be 
was  the  person  to  whom  plaintiff  extended 
credit,  afterwards  charging  the  bill  to  de- 
fendant, because  she  was  financially  respon- 
sible, whereas  Sticglltz  was  not.  Suffice  to 
say,  as  to  this  defense,  the  evidence  was 
conflicting,  but  warranted  a  finding  that  the 
work  was  done  by  plaintiff  for  defendant 
and  on  her  credit 

The  case  was  tried  and  disposed  of  by  the 
court  without  a  jury,  and  no  declarations  of 
law  were  asked.  It  is  now  contended  the  ac- 
count was  insufficient  under  the  statutes  to 
give  the  court  jurisdiction.  Rev.  St  1899,  | 
3852  (Ann.  St  1906,  p.  2135).  There  is  noth- 
ing In  this  point  worthy  of  examination,  ex- 
cept as  regards  the  name  of  the  creditor  In 
the  account  which,  as  made  out  and  sued  on, 
named  defendant  as  debtor  to  the  American 
Wall  Paper  Company,  of  No.  618  South 
Fourth  street  but  also  had  the  name  of  Weg- 
ner above  that  of  the  company.  Perhaps 
the  account  as  filed  before  the  Justice  had 
better  be  set  forth: 

W.  Wegner.       St.  Louis,  Mo.    Dec.  10,  1907. 

Miss   Stella   Gray,   to   American   Wall   Paper 
Company,  Dr. 

618  South' Fourth  Street 

Kinloch,  Central  4610. 

Terms  Cash.  Estimates  Furnished. 

To  plasterhig  as  per  agreement  at  511 
Clark    Ave f  18  00 

To  papering  6  rooms,  hall,  toilet  and 
store  at  511  Clark  Ave 68  00 


$76  00 


Counsel  for  defendant  attempts  to  explain 
the  account  being  In  the  name  of  the  Amer- 
ican Wall  Paper  Company  from  some  testi- 
mony plaintiff  gave  that  about  three  years 
before  the  trial,  be  had  bought  out  a  man 
named  Woerhll — had  "bought  everything,  ac- 
counts and  all,  from  Woerhll."  We  do  not 
see  how  that  circumstance  explains  the  mat- 
tCT;  for  there  Is  no  proof  Woerhll,  more 
than  Wegner,  did  business  as  the  American 
Wall  Paper  Company.  Moreover,  plaintiff 
testified  he  was  by  himself  when  the  work 
in  controversy  was  done.  The  account  de- 
scribes the  American  Wall  Paper  Company 
as  of  618  South  Fourth  street  which  was 
plaintiff's  place  of  business;  and,  though  he 
did  not  testify  he  did  business  under  the 
style  of  the  American  Wall  Paper  Company, 
from  the  form  In  which  the  account  was 
made  out,  it  is  likely  he  did. 

The  question  is  whether  the  judgment  is 
to  be  reversed  because  of  the  form  in  which 
the  account  was  filed  as  a  statement  If 
the  sufficiency  of  the  account  had  been  chal- 
lenged by  an  objection  to  the  reception  of 
evidence,  or  in  any  other  proper  mode,  likely 
it  would  have  been  held  insufficient  as  a 
statement  of  a  cause  of  action,  in  falling  to 
disclose  a  demand  in  favor  of  plaintiff. 
Crescent  Furniture  &  Lumber  Co.  v.  Rad- 
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date,  28  Ho.  App.  210;  SmiQi  t.  Zimmer- 
man, 29  Mo.  App.  249.  Nothing  of  the  kind 
was  done,  but  tbe  case  was  tried  on  tbe  sin- 
gle Issue  of  whether  plaintiff,  Wegner,  had 
extended  credit  to  defendant  or  to  Stlcglltz. 
Hie  account  stared  defendant  in  the  face, 
and  the  proper  time  to  object  to  It  was  pre- 
vious to  or  during  the  trial.  As  this  was  not 
done,  we  must  hold  the  error  now  assigned 
Is  not  well  taken.  The  exact  point  was  de- 
cided in  New  England,  etc.,  Co.  v.  Brown,  59 
Mo.  App.  461,  468.  See,  too.  Trustees  War- 
renton  ▼.  8cbow«igerdt,  8  Mo.  App.  572; 
Hammons  t.  Renfrow,  84  Mo.  332;  Fowler 
ft  Wild  v.  Williams,  62  Mo.  403. 
The  Judgment  Is  affirmed.     All  concur. 


BANK  OF  HOUSTON  ▼.  DAT  et  al. 

(St.  Ix>uls  Court  of  Appeals,  Missouri.    Not.  16, 

1909.    Rehearing  Denied  Nov.  30,  1909.) 

1.  BiLu  AND  Notes  ({  60*)— Sionatubk  of 
Blank  Noti>— Rioht  of  Holdeb. 

One  signing  a  blank  negotiable  paper  is 
bomid'by  the  law  merchant,  where  the  paper  is 
completed  by  the  holder,  he  having  implied  au- 
thority to  fill  in  the  blanks  essential  to  complete 
the  instrument,  bat  the  original  payee,  or  a  8ul>- 
sequent  holder,  with  notice,  has  implied  author- 
ity to  fill  in  the  true  date  only,  or  such  date  as 
is  contemplated  by  the  parties. 

[Ed.    Note.— For  other  cases,   see  Bills   and 
Notes,  Cent.  Dig.  {  86;   Dec  Dig.  |  60.»  ] 

2.  Bills  and  Notes  (|  34*)— Undated  Notes 
— Validitt. 

An  undated  promissory  note  may  be  valid 
uider  either  the  law  merchant  or  under  the  ne- 
gotiable instrument  law  (I«ws  1905,  p.  243 
[Ann.  St.  1906,  |  463-1]). 

[Ed.    Note.— For  other   cases,   see   Bills  and 
Notes,  Cent.  Dig.  {  42;   Dec.  Dig.  |  34.*] 

8.  Bills  and  Notes  ({  368*)— Bona  Fiob 

Holder— Defenses. 

Where  an  improper  date  is  inserted  in  a 
note  by  the  payee  of  a  note  issued  without  a 
date,  and  the  note  is  thereafter  negotiated  to 
a  Iwna  fide  holder,  without  notice,  the  latter 
may  enforce  the  note  notwittutanding  the  im- 
proper date. 

[B<d.   Note.— For  other  cases,   see   Bills  and 
Notes,  Cent.  Dig.  i  950;   Dec  Dig.  {  36a*] 
4.  Bills  and  Notks  (|  60*)— Blank— Right 

OF  Original  Holder  to  Fill  in  Blanks— 

"Issue." 

Under  Negotiable   Instrument   Law   1005, 

S[».  244,  245,  246,  265,  «  6,  12, 13,  17.  191  O^n. 
t.  1906,  {t  463-6,  463-12,  463-13,  463-17, 
463-191),  declaring  that  the  validity  of  a  note 
is  not  affected  by  the  fact  that  it  is  undated, 
that  the  instrument  is  not  invalidated  because 
antedated  or  postdated,  providing  that,  where  an 
instrument  expressed  to  l>e  payable  at  a  fixed 
date  after  date  is  issued  undated,  any  holder 
may  insert  therein  the  true  date  of  issue,  but  the 
insertion  of  a  wrong  date  does  not  avoid  the 
instrument  in  tbe  bands  ot  a  subsequent  bolder 
in  due  course,  and  defining  the  word  "issue"  to 
be  the  first  delivery  of  the  instrument  complete 
in  form  to  the  one  taking  it  as  a  bolder,  the 
original  holder  of  an  undated  accommodation 
note  may  not  postdate  the  note  and  bind  the 
accommodation  indorsers ;  and,  where  the  orig- 
inal holder  postdates  the  note,  he  cannot  recov- 
er from  the  accommodation  indorsers,  and  this 
is  especially  true  when  the  accommodation  in- 


dorsers notified  the  holder  when  delivering  the 
undated  note  that  they  would  not  lend  their 
credit  to  a  further  extension  of  the  debt 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  86 ;  Dec  Dig.  |  60.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8778-3782;   vol.  8,  p.  7603.] 

5.  Bnxs  AND  Notes  ({  368*)  —  Defenses 
Against  Bona  Fide  Purohaber— Insertion 
of  Date— Holder  in  Due  Course. 

To  make  one  a  bolder  of  commercial  paper 
in  due  course  within  Negotiable  Instrument  Lkw 
1905,  p.  245.  1  13  (Ann.  St.  1906,  S  463-13), 
providing  that  the  insertion  of  a  wrong  date  in 
a  note  issued  undated  does  not  avoid  the  instru- 
ment in  the  hands  of  a  subsequent  holder  in 
due  course,  tbe  element  of  good  faith  with  re- 
spect to  tlie  same  is  essential. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  !  950:    Dec  Dig.  S  368.*] 

Appeal  from  Circuit  Court,  Texas  County. 

Action  by  the  Bank  of  Houston  against 
John  R.  Day  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

Lamar  &  Lamar  and  W.  B.  Barton,  for 
appellant    Dooley  &  Salyer,  for  respondents. 

NORTONI,  J.  This  is  a  suit  on  a  promis- 
sory note  against  the  defendants,  who  were 
accommodation  indorsers  thereon.  The  find- 
ing and  Judgment  were  for  the  defendants, 
and  the  plaintiff  prosecutes  the  appeal. 

It  appears  that  Keel'  &  Hoover,  the  makers 
of  the  note,  were  partners  doing  business 
under  the  firm  name  of  Keel  ft  Hoover. 
About  April  27,  1905,  Keel  &  Hoover  execut- 
ed their  promissory  note  to  one  J.  R.  Day 
for  the  sum  of  $550,  payable  four  months 
after  date,  with  Interest  from  maturity,  at 
the  rate  of  8  per  cent  per  annum.  This 
note  was  indorsed  by  the  payee  J.  R.  Day, 
and  by  J.  T.  Chilton,  C.  H.  Baumgardner,  J. 
C.  McCasklll,  Levi  McCasklll,  and  Jack  Mc- 
Caskill  for  tbe  accommodation  of  the  mak- 
ers. Keel  &  Hoover.  Being  so  Indorsed,  it 
was  negotiated  to  the  plaintiff  Bank  of 
Houston.  The  discount  thereon  was  paid  in 
advance  for  the  four-month  period,  specified 
in  the  note.  The  note  fell  due  on  August 
30,  1906,  and  the  makers.  Keel  &  Hoover, 
not  being  prepared  to  pay  the  same,  for- 
warded to  the  Bank  of  Houston  their  cbeclc 
for  $14.65  to  cover  tbe  discount  on  the  amount 
of  $is60  for  an  additional  four  montlis'  peri- 
od. Xbey  also  executed  a  new  note — that 
is,  the  note  in  suit  payable  four  months 
after  date — to  tbe  order  of  J.  R.  Day  for 
the  sum  of  $550,  and  requested  BIr.  Day  to 
procure  the  Indorsement  of  the  several  other 
parties  as  accommodation  Indorsers.  J.  R. 
Day,  the  payee,  himself  Indorsed  the  note, 
and  devoted  something  near  three  months* 
time  in  procuring  the  indorsements  of  tlie 
several  other  parties.  The  same  persons  aa 
before  indorsed  this  second  note  at  the  re- 
quest of  Day  for  tbe  accommodation  of  tike 
makers.  The  names  indorsed  on  the  back 
thereof  besides  J.  R.  Day  are  J.  T.  Chilton. 
0.  H.  Baumgardner,  J.  C  McCasklll,  Levi 
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McGaBUlI,  and  Jack  McCaskllL  Tbto  note 
was  filled  out  properly  in  every  respect 
other  than  the  date  taereof  which  was 
blank;  that  la,  a  blank  for  the  day  and 
month  were  unfilled.  The  cashier  of  the 
plaintiff  bank  afterwards  inserted  the  date 
December  30th  therein,  and,  so  dated,  the 
note  in  salt  is  in  the  following  form:  "Hous- 
ton, Missouri,  Dec.  30,  ld06.  Four  months 
after  date,  for  value  received,  we  promise 
to  pay  to  the  order  of  J.  R.  Day,  (560.00, 
Five  Hundred  and  Fifty  OO-lOO  Dollars,  at 
the  Bank  of  Houston  with  interest  from  ma- 
turity at  the  rate  of  eight  per  cent  per  an- 
nnm.  Keel  &  Hoover,  by  V.  M.  Keel."  The 
note  is  indorsed  as  follows,  on  the  back: 
"J.  R.  Day.  J.  T.  Chilton.  C.  H.  Baum- 
gardner.  J.  0.  McCasklU.  Levi  McCaskilL 
Jack  McCaskiU.  All  of  the  parties  having 
signed  or  Indorsed  the  note,  the  same  was 
intrusted  to  Jack  McCasklll,  one  of  the  in- 
dorsers  thereon,  for  the  purpose  of  negotia- 
tion to  the  plaintiff  bank  in  liquidation  of 
the  prior  note  dated  April  27,  1905,  execut- 
ed by  the  Identical  parties.  Jack  McCasklll 
delivered  the  note  to  the  plaintiff  bank  about 
the  1st  of  December,  1006,  without  any  date 
of  execution  mentioned  therein;  that  is  to 
say,  with  the  date  line  blank.  Jack  McCas- 
klll gave  testimony  to  the  effect  that  at  the 
time  he  delivered  the  note  in  suit  to  the 
plaintiff  bank  he  instmcted  Mr.  Davidson, 
the  cashier,  to  insert  the  date  August  30, 
1906  (tiiat  Is,  to  date  the  present  note  on  the 
date  which  the  prior  note  fell  due),  and  fur- 
ther to  notify  Keel  &  Hoover,  the  makers, 
who  resided  in  the  Indian  Territory,  that  the 
other  accommodation  Indorsers  and  himself 
would  decline  to  lend  their  credit  to  any  far- 
ther renewal  thereof  in  the  future,  and  that 
the  makers  would  l>e  expected  to  pay  the 
note  on  maturity.  Mr.  Davidson,  the  cashier 
of  the  plaintiff  bank,  gave  testimony  to  the 
effect  that  Jack  McCasklll,  upon  delivering 
the  note  to  him,  about  December  let,  said 
he  and  the  other  indorsers  would  decline  to 
indorse  for  the  makers  again,  and  that,  when 
the  note  matured,  the  bank  should  call  on 
the  makers  for  payment,  but  he  Insisted  that 
McCasklU  gave  no  instructions  whatever 
touching  the  matter  of  the  date  to  be  insert- 
ed in  the  note;  that  is  to  say,  that  he  de- 
livered the  note  to  him  as  cashier  of  the 
bank  with  the  date  line  blank  and  without 
any  instructions  whatever  as  to  what  date 
should  be  inserted  therein.  It  will  be  re- 
membered that  about  August  30,  1005,  when 
the  first  note  fell  due.  Keel  &  Hoover,  the 
makers  thereof,  had  paid  to  the  plaintiff 
bank  (14.66  as  discount  on  the  amount  in- 
volved for  the  period  of  an  additional  four 
months.  This  being  true,  the  discount  was 
paid  untU  December  30,  1905^  or  about  one 
month  after  the  note,  which  Is  tiie  subject 
of  the  present  controversy,  was  delivered  to 
the  bank ;  that  is  to  say,  about  three  months 
of  the  discount  theretofore  paid  on  August 
30th  had  been  earned  prior  to  the  delivery 


of  the  note  in  suit  to  the  bank  on  December 
1,  1905. 

This  being  the  state  of  the  case  at  the 
time  the  bank  received  the  imdated  note  in 
suit,  the  cashier  of  the  bank,  Mr.  Davidson, 
wrote  the  makers.  Keel  &  Hoover,  in  the 
Indian  Territory,  as  the  discount  theretofore 
paid  was  practically  earned  before  the  pres- 
ent note  had  been  negotiated,  it  would  be 
well  for  them  to  send  the  bank  an  addition- 
al remittance  to  cover  the  discount  for  four 
months  in  the  future;  that  is,  for  the  period 
of  four  months  after  December  30,  1906, 
on  which  date  the  prior  discount  period 
would  expire.  Keel  &  Hoover  complied  with 
this  request  and  remitted  to  the  plaintiff 
bank  their  check  for  $14.65  to  cover  the  dlB- 
count  on  the  amount  of  money  involved  for 
an  additional  four  months;  that  is  to  say, 
to  cover  the  discount  from  December  30, 
1905,  to  April  30,  1906.  Upon  receiving 
this  second  remittance  from  Keel  &  Hoover, 
the  cashier  of  the  plaintiff  bank,  Mr.  David- 
son, Inserted  the  date  December  30th  In  the 
blank  space  on  the  date  line  of  the  note 
which  had  been  delivered  to  him  by  McCas- 
klll about  the  1st  of  December.  As  thus 
dated,  the  note  would  fall  due  about  April 
30,  1906,  and  concurrent  with  the  period 
for  which  discount  had  been  paid  by  the  last 
remittance  from  the  makers.  It  is  conceded 
throughout  the  case  tliat  the  date  December 
80th  was  inserted  in  the  note  by  the  cashier 
without  any  express  authority  whatever 
from  either  the  makers  or  the  indorsers 
thereon;  and,  if  the  testimony  of  Jack  Mc- 
Casklll is  to  be  believed,  it  was  Inserted  con- 
trary to  his  instructions  on  delivery  of  the 
note  to  the  bank.  McCasklll  testified  that 
he  Instructed  the  cashier  at  the  time  of  de- 
livering the  note  to  Insert  the  date  August 
30,  1906.  Be  this  as  It  may,  the  plaintiff 
bank  does  not  rely  upon  any  express  authori- 
ty from  any  one  to  date  the  note  December 
30,  1906,  but,  on  the  contrary,  relies  upon 
the  fact  that  the  note  was  undated,  and 
that  there  was  a  blank  left  therein  for  date 
at  the  time  of  its  delivery  and  the  implied 
authority  which.  In  the  absence  of  express 
instructions.  Is  assured  by  the  law  to  the 
holder  of  a  note,  to  fill  in  such  blanks  as 
are  necessary  to  either  make  the  obligation 
complete  or  render  it  an  appropriate  instru- 
ment as  commercial  paper. 

In  this  connection,  it  will  be  remembered 
that  the  cashier,  Mr.  Davidson,  testified  that 
no  express  directions  whatever  were  given 
by  McCaskUl  as  to  when  the  nqte  should 
be  dated.  The  accommodation  indorsers 
only  defended  the  action,  and  the  finding 
and  judgment  of  the  court  were  for  them  to 
the  effect  that  In  the  absence  of  directions 
from  McCasklll  who  delivered  the  note  to 
the  cashier  of  the  bank,  or  an  agreement  of 
some  kind  to  that  effect,  the  cashier  was 
without  authority  to  postdate  the  note  De^ 
cember  30,  1005;  In  other  words,  the  instruc- 
tlona  go  to  the  effect  that  In  the  absence  of 
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a  direction  from  or  agreement  with  McCas- 
klll,  who  dellTered  the  note  to  the  bank, 
which  might  be  regarded  as  express  anthorl- 
t7  therefor,  there  la  no  authority  Implied 
by  law  authorizing  the  cashier  to  postdate 
the  note  December  30,  1806.  The  question, 
therefore,  presented  for  decision  is  the 
soundness  of  the  proixwltlon  of  law  annoimc- 
ed  In  these  Instructions. 

The  defendant  Invokes  section  13  and  oth- 
er provisions  of  our  negotiable  Instrument 
law  approved  April  10,  1905.  See  Laws  Mo. 
1905,  p.  243  (Ann.  St.  1906,  {  463-1),  In  sup- 
port of  the  Instructions.  It  Is  provided  sub- 
stantially In  section  13  of  the  act  referred  to 
that,  where  an  Instrument  expressed  to  be 
payable  at  a  fixed  period  after  date  Is  Issued 
undated,  any  holder  may  Insert  therein  the 
true  date  of  Issue,  and  the  same  shall  be  pay- 
able accordingly.  A  further  provision  of  that 
section  is  to  the  effect  that  the  Insertion  of 
of  a  wrong  date  does  not  avoid  the  Instru- 
ment In  the  hands  of  a  subsequent  holder 
In  due  course,  but,  as  to  him,  the  date  so  In- 
serted Is  to  be  regarded  as  the  true  date. 
Mow,  It  l8  .argued  by  the  defendant  on  this 
section  that  the  holder  of  an  undated  Instru- 
ment Is  authorized  only  to  Insert  the  true 
date  of  Issue  thereon,  and  that,  while  It  Is 
not  (90  provided  In  express  terms,  It  Is  at 
least  Implied  that,  although  the  Insertion  of 
a  wrong  date  does  not  avoid  the  Instrument 
In  the  hands  of  a  subsequent  holder  In  due 
course.  It  does  avoid  It  In  the  hands  of  the 
holder  who  Inserts  a  date  other  than  the  true 
date,  and  Is  thus  posseaeed  of  full  knowledge 
of  the  fact  that  the  date  Is  not  the  true  one. 
Section  106  of  our  new  negotiable  Instrument 
law  provides  that  for  any  case  not  provided 
for  In  this  act  the  rules  of  the  law  merchant 
shall  govern.  In  view  of  this  provision.  It 
Is  argued  by  the  plaintiff  that  section  13,  re- 
ferred to,  does  not  expressly  inhibit  the  inser- 
tion of  a  date  other  than  the  true  one,  and 
that,  therefore,  we  are  remitted  to  the  prin- 
ciples of  the  law  merchant  for  a  rule  to  as- 
certain and  determine  the  controversy.  In 
this  connection  it  is  argued  that  parties  often 
loan  their  mercantile  credit  to  others  by  sign- 
ing their  names  to  blank  papers  to  be  after- 
wards filed  as  bills  of  exchange  or  promissory 
notes  written  over  their  signatures  as  draw- 
ers or  makers  or  by  signing  their  names  In 
the  appropriate  manner  to  Indicate  that  they 
desire  to  bind  themselves  as  acceptors  or  In- 
dorsers  of  the  Instrument  which  It  Is  contem- 
plated to  complete  upon  such  blank  papers. 
And  It  is  a  settled  principle  of  the  commercial 
law  that,  when  such  Instruments  are  after- 
wards completed  by  the  holder  of  such  blanks 
to  whom  they  are  loaned,  such  parties  become 
as  absolutely  bound  as  If  they  bad  signed 
them  after  their  terms  were  written  out,  and, 
further,  that  the  presence  of  their  names  upon 
blanks  purports  an  authority  granted  to  the 
holder  to  fill  them  for  any  sum  and  for  any 
terms  as  to  time,  place,  and  conditions  of 
payment.    Indeed,  In  his  admirable  work  on 


Negotiable  Instruments  (5th  Ed.)  |  143,  Mr. 
Daniels  says:  "The  authority  Implied  by  a 
signature  to  a  blank,  and  the  credit  granted, 
are  so  extensive  that  the  party  so  signing 
will  be  bound  to  a  bona  fide  transferee  in 
due  course,  though  the  holder  was  only  an-  ' 
thorlzed  to  use  it  for  one  purpose,  and  has 
perverted  It  to  another,  though  authorized 
to  be  filled  for  a  certain  amount  and  a  great- 
er Is  Inserted ;  and  though  the  authority  was 
limited  to  time  which  has  expired,  or  was 
only  to  be  exercised  upon  a  condition  which 
tas  not  happened."  It  will  be  observed,  how- 
ever, that  the  doctrine  thus  stated  by  the 
learned  author  relates  more  particularly  to 
a  bona  fide  transferee  in  due  course.  Now, 
a  promissory  note  may  be  a  valid  Instmmeot 
either  under  the  law  merchant  or  under  the 
negotiable  Instrument  law  even  though  It  Is 
nndated.  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
255,  and  section  6,  Negotiable  Instrument 
Law  April  10, 1906.  It  Is  true  there  la  an  im- 
plied authority  under  the  law  merchant  in 
the  holder  of  a  note  signed  In  blank  and  de- 
livered to  another,  for  the  purpose  of  nego- 
tiation, to  fill  In  such  blanks  as  are  essential 
to  make  It  a  complete  Instrument  for  the  pur- 
pose intended.  National  Bank  of  Paris  v. 
Nickell,  34  Mo.  App.  296 ;  Daniels,  NegoUable  ' 
Instruments  (5th  Ed.)  144;  Schooler  v.  Til- 
den,  71  Mo.  580;  Ivory  v.  Michael,  33  Ma 
398;  2  Am.  &  Eng.  Ena  Law  (2d  Ed.)  2o5 
et  seq.  It  not  being  essential  to  the  validity 
of  a  promissory  note  that  It  shall  express  | 
a  date  (that  Is,  although  a  promissory  note 
undated  may  nevertheless  purport  a  valid 
obligation,  the  date  of  which  may  be  Inquired 
into  and  ascertained),  we  believe  the  Implied 
authority  touching  the  date  may  not  be  so 
broad  and  comprehensive  as  that  pertaining 
to  such  blanks  therein  as  are  essential  to  ren- 
dering the  Instrument  a  complete  obligation. 
Whatever  authority  there  Is  In  the  law  mer- 
chant for  filling  In  the  date  of  a  note  we  be- 
lieve rests  more  particularly  upon  the  fact 
that  It  Is  essential  to  the  free  and  uninter- 
rupted negotiability  of  the  instrument  that 
It  should  be  dated,  and  upon  the  presump- 
tion that  all  parties  to  a  note  Intended  for  cir- 
culation obviously  consented  that  a  proper 
person  to  whom  the  same  was  Intrusted  for 
the  purpose  of  raising  money  might  fill  the 
same  with  the  pr<9er  date.  2  Am.  &  Eng. 
Ena  Law  (2d  Ed.)  and  cases  cited. 

Now,  there  Is  no  doubt  where  a  note  Is  Is- 
sued without  a  date  and  an  improper  date  Is 
Inserted  therein  by  the  payee  and  the  note 
Is  thereafter  negotiated  to  an  innocent  party 
or  bona  fide  holder  without  notice  that  such 
bona  fide  holder  may  enforce  the  same  not- 
withstanding the  Improper  data  This  fol- 
lows for  the  reason  that  one  who  signs  snch 
an  instrument  furnishes  the  means  of  fraud, 
and  Is  estopped  to  deny  his  liability  thereon. 
MltcheU  V.  Culver,  7  Cow.  (N.  T.)  336; 
Frank  y.  Llllenf eld,  33  Orat  (Va.)  377 ;  Red- 
llch  V.  Doll,  54  N.  Y.  284,  13  Am.  R^.  573; 
Joyce,  Defenses  to  Commercial  Paper,  i  22; 
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Danlds,  N^otiable  Instrnments  (5th  Ed.)  { 
143 ;  Androscoggin  Bank  t.  Kimball,  10  Cush. 
(Uasa.)  373.  Be  this  as  It  may,  the  date  of 
a  negotiable  Instrument  Is  Important  In  many 
respects.  Althongh  it  may  be  valid  and  en- 
forceable without  an  expressed  date,  It  Is 
nevertheless  an  Inconvenient  Instrument  In 
the  commercial  world  If  undated  and  likely 
to  produce  much  confusion  and  evil  results. 
It  would.  Indeed,  be  difficult  to  ascertain  and 
determine  the  rights  of  'the  parties  to  an  un- 
dated instrument  in  circulation  expressing 
an  obligation  payable  four  months  or  six 
months  after  the  date  thereof.  If  no  date 
appears,  how  Is  the  bona  fide  innocent  hold- 
er without  knowledge  of  the  date  of  issue  to 
determine  when  the  obligation  is  due  and  no- 
tice of  dishonor  should  be  given.  These  con- 
siderations would  obviously  authorize  the 
payee  or  other  proper  person  to  Insert  the 
proper  date  as  between  the  immediate  par- 
ties. However,  many  reasons  suggest  them- 
selves why  the  payee  ought  not  to  be  allowed 
as  between  himself  and  the  makers  and  In- 
dorsers,  to  insert  an  Improper  date,  for  by 
so  doing  he  might  materially  increase  the  oth 
ligation  to  be  paid.  For  Instance,  If  a  four- 
month  note  Is  Issued,  as  was  the  one  in  suit, 
on  the  1st  of  December,  1905,  by  antedating 
it  December  1,  1904,  the  payee  could,  accord- 
ing to  its  face.  Increase  the  obligation  a  foil 
year's  interest,  and  at  the  same  time  render 
the  note  eight  months  past  due  at  the  time 
it  was  issued.  On  the  other  hand,  if  the 
payee  is  allowed  to  accept  a  note  on  the  1st 
of  December,  1005,  signed  by  several  parties, 
as  was  this  one,  and  postdate  it  to  December 
30,  1005,  It  may  be  that  the  makers  and  each 
of  the  indorsers  thereof  would  die  during  the 
interim  between  the  1st  of  December  and  the 
30th,  the  date  of  the  note,  and  thus  would 
be  presented  the  anomaly  of  having  a  note  dat- 
ed the  30th  of  December,  bearing  genuine 
signatures  of  several  gentlemen  who  are  dead. 
It  is  no  doubt  true  that  a  note  Issued  bearing 
the  month  of  its  issue  and  the  year,  with  a 
blank  for  the  day  of  the  month,  may  be  en- 
forced by  a  subsequent  holder,  although  the 
day  of  the  month  is  filled  in  by  him  without 
express  authority  therefor.  Such  was  the 
case  of  Page  v.  Morrel,  3  Abb.  Dec.  (N.  T.) 
433.  In  such  a  case  it  is  obvious  tliat  the 
subsequent  holder  filling  in  the  day  of  the 
month  is  not  aware  of  the  particular  day  on 
wlilch  the  note  was  issued,  for  he  knew  noth- 
ing of  its  issue.  The  paper  having  come  into 
Ills  hands  for  value  in  due  course,  bearing 
date  the  month  of  Jane  and  the  year  in  which 
it  was  Issued,  in  the  absence  of  any  knowl- 
edge whatever  as  to  the  date  of  Issue,  au- 
thority was  Implied  to  him  to  insert  any  date 
during  the  month  mentioned.  However,  that 
authority  is  not  In  point  here  for  the  reason 
that  in  that  case  the  subsequent  bona  fide 
holder  of  the  note  had  no  knowledge  as  to 
what  was  the  true  date  of  the  Instrument; 
whereas,  in  the  present  controversy,  the  sub- 
sequent holder  of  the  note  (that  is,  the  plain- 


tiff bank),  who,  it  may  be  said  purchased  It 
from  Day,  the  payee,  in  fact  an  accommoda- 
tion party  only,  knew  the  day  and  date  of  Its 
issue,  and.  Indeed,  with  such  knowledge  oc- 
cupied the  same  position  in  respect  of  that 
matter  as  an  original  payee  who  knows  the 
true  date  of  issue ;  that  is,  the  plalntUF  bank 
kn^w  that  it  acquired  the  note  about  the  1st 
of  December,  and  not  December  80th,  for 
such  was  the  date  of  Issue  under  the  facts 
in  this  case.  Having  this  knowledge  as  be- 
tween it  and  these  accommodation  Indorsers, 
whom  McCasklll  represented-  when  he  de- 
livered the  note,  It  became  the  duty  of  the 
cashier  of  the  bank  to  Insert  the  date  August 
30,  1905,  as  instructed  by  McCasklll,  if  his 
testimony  Is  to  be  believed.  On  the  contrary, 
if  no  instructions  whatever  were  grlven,  then 
it  became  the  duty  of  the  bank  to  Insert  the 
true  date  of  issue  identically  as  though  it 
were  an  original  payee.  Mr.  Daniels  says: 
"Any  holder  has  a  right  to  Insert  the  true 
date ;  and,  should  he  Insert  an  Improper  date, 
the  parties  will  still  be  bound  to  a  bona  fide 
holder  for  value  and  without  notice  of  the 
impropriety" — ^thus  implying,  of  course,  that 
the  holder  who  has  notice  of  the  facts  may 
not  enforce  a  note  when  other  than  the  true 
date  has  been  inserted.  See  Daniels,  Nego- 
tiable Instruments  (5th  Ed.)  t  143.  And  we 
believe  the  following  cases  cited  in  the  note 
support  the  text:  Redllch  v.  Doll,  54  N.  Y. 
234,  238,  13  Am.  Rep.  573;  Frank  v.  Llllen- 
feld,  33  Grat.  (Va.)  877;  Overton  v.  Mat- 
thews, 35  Ark.  147,  154;  Page  v.  Morrel,  3 
Abb.  Dec.  (N.  T.)  483.  In  the  same  section 
Mr.  Daniels  also  says  that  a  party,  having 
notice  that  other  than  the  true  date  has  been 
inserted,  cannot  recover  on  the  note  unless  he 
acquired  it  from  one  who  took  it  bona  fide 
without  notice.  This  doctrine  Is  supported 
by  the  case  of  Emmons  v.  Meeker,  55  Ind. 
329.  See,  also,  Goodman  v.  Simonds,  10  Mo. 
107 ;  2  Cyc.  163;  2  Am.  &  Eng.  Enc.  Law,  255. 
If  it  be  true,  as  declared  In  the  authority 
above  cited,  that  a  subsequent  holder  having 
notice  of  the  fact  that  an  Improper  date  has 
been  inserted,  by  the  original  payee  cannot 
recover  on  the  aote,  it  is  certainly  true  that 
although  this  plaintiff,  a  subsequent  holder 
of  the  note  from  Day,  the  payee,  may  not 
recover  against  these  indorsers  after  having 
actually  Itself  with  full  knowledge  of  the 
date  of  issue  dated  the  note  otherwise  than 
in  accordance  with  the  true  date.  The  case 
is  distinguishable  from  some  In  the  books,  in- 
asmuch as  the  element  of  good  faith  does  not 
obtain  in  favor  of  the  subsequent  holder 
here  as  It  doea  in  some  other  cases,  for  the 
reason  that  in  the  particular  Instance  now  In 
Judgment  the  present  holder  actually  knew 
the  date  of  Issue,  and  Instead  of  acting  upon 
the  Implied  authority  to  Insert  the  true  date, 
if,  as  the  cashier  said,  no  Instructions  were 
given  by  McCasklll  to  antedate  the  note  to 
August  30tti,  inserted  the  date  which  was  un- 
true in  every  respect  When  the  matter  is 
examined  on  principle  touching  the  rights  of 
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UieBe  Indoraen,  it  must  be  remembered  that, 
tf  the  note  were  not  paid  when  due,  they 
were  entitled  to  notice  of  dishonor,  at  any 
rate,  when  the  note  fell  due,  four  months 
after  the  date  of  issue,  which  was  December 
1,  1906;  whereas,  as  the  note  was  dated  by 
the  cashier,  their  rights  were  infringed  upon 
in  this  respect,  so  that,  instead  of  being  en- 
titled to  notice  of  dishonor  in  the  event  of 
nonpayment  about  April  1,  1906,  they  did  not 
receive  such  notice  until  30  days  thereafter 
in  accordance  •with  the  tenor  of  the  note 
bearing  a  false  date. 

After  much  careful'  reading  and  reflection 
on  the  subject,  we  believe  as  a  general  rule 
between  the  original  i>arties  to  tbe  Instm- 
ment  or  subsequent  holder  with  notice  the 
original  payee  or  snch  subsequent  bolder 
with  notice  has  Implied  authority  by  virtue 
of  the  blank  contained  In  the  note  only  to 
fill  In  the  true  date  or  such  a  date  as  was 
directed  or  contemplated  by  the  parties. 
Daniels,  Negotiable  Instruments  (5th  Ed.)  { 
143a,  144;  2  Cyc.  163,  164;  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  255;  Overton  v.  Mat- 
thews, 35  Ark.  146,  37  Am.  Rep.  9;  Emmons 
V.  Meeker,  65  Ind.  329.  It  is  obvious  that 
what  has  been  said  is  In  accord  with  the 
public  policy  of  this  state  as  declared  In  the 
new  negotiable  Instrument  law  approved 
April  10,  1905.  See  Laws  of  1905.  And  the 
note  In  suit  is  in  all  respects  subject  to  that 
enactment  Section  6  of  the  act  referred  to 
declares  that  the  validity  of  a  negotiable  In- 
strument Is  not  affected  by  the  fact  that  it 
Is  not  dated.  Section  12  declares  that  the 
instrument  is  not  invalid  for  the  reason  only 
that  It  Is  antedated  or  postdated,  "provided 
this  Is  not  done  for  an  Illegal  or  fraudulent 
purijose.  The  person  to  whom  an  Instrument 
so  dated  la  delivered,  acquires  the  title  there- 
to as  of  the  date  of  delivery."  This  section 
seems  to  contemplate  Instniments  which  are 
antedated  or  postdated  by  the  parties  In  ac- 
cordance with  a  mutual  agreement  to  that 
effect,  as  is  frequently  done,  and  declares 
that  they  are  not  invalid  because  of  such 
fact,  provided  no  Ul^al  or  fraudulent  pur- 
pose is  Intended.  Section  13  of  the  act  Ifl 
as  follows:  "Where  an  Instrument  express- 
ed to  be  payable  at  a  fixed  period  after  date 
is  issued  undated,  or  where  the  acceptance 
of  an  instrument  payable  at  a  fixed  period 
after  sight  is  undated,  any  holder  may  in- 
sert therein  the  true  date  of  issue  or  accept- 
ance, and  the  Instrument  shall  be  payable 
accordingly.  The  Insertion  of  a  wrong  date 
does  not  avoid  the  Instrument  In  the  hands 
of  a  subsequent  hqlder  In  due  course,  but, 
as  to  him,  the  date  so  Inserted  is  to  be  re- 
garded as  the  true  date."  It  will  be  observed 
that  this  section  authorizes  the  bolder  of  an 
undated  Instrument  to  insert  the  true  date 
of  Issue  therein  and  makes  the  Instrument 
imyable  accordingly.  It  provides,  too,  that 
the  insertion  of  a  wrong  date  does  not  avoid 
the  Instrument  In  the  hands  of  a  subsequent 
bolder  in  due  course,  and,  as  to  him,  tbe 


date  so  inserted  is  to  be  regarded  as  the 
true  date.  This  is  in  affirmance  of  the  doc- 
trine which  obtains  in  the  law  merchant, 
and  It  Implies,  at  least,  that  the  Insertion  of 
a  wrong  date  In  an  undated  instrumoit  by- 
one  having  knowledge  of  the  true  date  of 
Issue  would  avoid  the  InstrumenL  Snch  we 
understand  to  be  the  settled  doctrine  of  tbe 
cases  hereinbefore  cited,  expounding  the  prin- 
ciples of  the  law  merchant;  that  is,  that 
such  amounts  to  an  alteration.  2  Am.  & 
Eng.  Enc.  Iaw  (2d  Ed.)  142.  Now,  for  one 
to  be  a  holder  of  commercial  paper  in  due 
course,  the  element  of  good  faith  with  re- 
spect, to  the  same  is  essential.  More  v.  Fin- 
ger, 128  Cal.  313,  60  Pac.  933-935;  Reese  v. 
Bell,  138  Cal.  xlx,  71  Pac.  87-«9.  There- 
fore, the  present  plaintiff,  having  inserted  an 
untrue  date  In  the  Instrument  when  it  was 
possessed  of  knowledge  of  the  true  date  of 
issue,  la  not  a  subsequent  holder  In  due 
course  within  the  meaning  of  the  statute.  It 
is  proper,  too,  to  invite  attention  to  section 
17  of  the  negotiable  Instrument  law.  That 
section.  In  treating  of  the  question  as  to 
when  interest  shall  commence  on  undated  In- 
struments, provides  that,  where  the  Instm- 
ment  is  not  dated.  It  will  be  considered  to 
be  dated  as  of  the  time  It  was  Issued.  Sec- 
tion 191  defines  the  word  "issue"  to  be  the 
first  delivery  of  the  instrument,  complete  In 
form,  to  a  person  who  takes  It  as  a  bolder. 
It  therefore  appears  that  the  note  in  suit 
was  issued  about  the  Ist  of  December,  1003, 
when  it  was  delivered  as  a  completed  obliga- 
tion In  form  to  th^  plaintiff  bank  as  the  hold- 
er, for  It  was  never  delivered  to  Day.  the 
original  payee;  he  being  an  accommodation 
party  only.  It  will  be  observed  that  tbe 
thought  runs  throughout  the  various  sections 
of  the  negotiable  instrument  act  to  tbe  effect 
that  the  true  date  of  issue  of  an  undated  In- 
strument Is  the  date  which  controls,  and  la 
the  date  which  under  the  provisions  of  sec- 
tion 13  any  party  holding  the  same  Is  au- 
thorized to  insert  Although  we  have  thus 
given  attention  to  the  arguments  presented 
In  the  briefs,  the  court  Is  nevertheless  of  the 
opinion  that  the  case  was  properly  decided 
on  the  admitted  facts.  It  will  be  recalled 
Mr.  Davidson,  the  plaintifTs  cashier,  ad- 
mitted that  Jack  McCaskiU  said,  when  he 
delivered  the  note,  the  Indorsers  would  not 
lend  their  credit  for  a  further  extension  of  the 
debt.  The  cashier's  testimony  In  that  re- 
spect is  as  follows:  "Well,  he  did  say  that 
when  the  note  matured  that  they  would  not 
sign  for  them  any  more;  that  they  would 
have  to  call  on  them  for  payment" 

The  note  on  Its  face  expressed  an  indebted- 
ness due  four  months  after  date.  This  state- 
ment of  McCaskill  to  the  cashier  regarding 
the  intention  and  attitude  of  the  Indorsers 
was  obviously  a  direction  to  the  effect  that 
the  indorsers  did  not  Intend  to  lend  their 
credit  to  a  five  months'  obligation;  that  la, 
it  amounted  at  least  to  a  direction  that  they 
would  not  extend  their  credit  tor  a  period 
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beyond   four   months    after    December   lat  [ 
without  the  bank  demanding  payment  from 
the  makers  at  the  expiration  of  that  period. 
The  judgment  should  be  affirmed.    It  Is  so 
ordered.    All  concur. 


In  re  ULRICI'S  ESTATE. 

JOHNSTON  V.  THOMPSON. 

(St.  liOnis  Court  of  Appeals.     Missouri.     Not. 

17,  1900.) 

1.  BXEOUTOBS  AND  ADIIJNISTRATOBS  ({  190*)— 

Au-owAnoES  TO  SuBviviNQ  WiFK— Limita- 
tions. 

Rev.   St.  1899.  i  186  (Ann.   St.  1906,  p. 
389),   barring  demands  against   an   estate   not 

{•resented  in  two  years  from  the  granting  of 
etters  of  administration,  does  not  apply  to  the 
demand  of  the  widow  for  a  cash  allowance  in 
lieu  of  provisions  for  one  year's  support,  as  au- 
thorized by  sections  105,  lOG  (pages  372,  373). 
[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  f  703;  Dec.  Dig.  i 
190.*] 

2.  EXKCXnOHS  AND  Adkinistbatobs  (f  190*)— 

Ali«warcbs  to  Subvivino  Wifb— Limita- 
tions. 

Thoqgh  Rev.  St   1899,  {  4278  (Ann.   St. 


1906,  p.  ^49),  barring  actions  unless  commenc- 
ed within  five  years,  applies  to  the  demand  of  a 
widow  for  a  cash  allowance  in  lieu  of  provisions 


for  one  year's  support,  limitations  do  not  begin 
to  run  until  letters  of  administration  have  been 
granted  ;  and  the  widow,  though  entitled  to  take 
ont  letters,  need  not  do  so. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  S  703;  Dec.  Dig.  f 
190.*] 

8.    INSUBANCE    (I    586*)— EbLECUTORS    AND    AD- 
MINISTBATOBS   (|  46*)— ASSETS. 

One  having  an  undivided  Interest  in  a  paid- 
np  policy  of  another  has  a  vested  interest  dur- 
ing the  life  of  the  insured,  and  the  insurance 
money  is  an  asset  of  his  estate  after  insured's 
death  and  payment  by  insurer,  though  he  died 
before  Insured. 

[XM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1470;  Dec.  Dig.  8.586;*  Execu- 
tors and  Administrators,  Cent  Dig.  |  297 ;  Dec 
Dig.  46.*] 

4.    EXECTJTOBS  AND  ADMINISTBATOBS  (§  190*)— 

Rights  of  Subvivino  Wipe— Allow  an  cb— 

Laches. 

A  widow,  ignorant  of  the  fact  that  her  de- 
ceased husband  had  an  interest  in  a  paid-up 
policy  on  the  life  of  another,  who  died  after 
the  hnsband's  deatti,  is  not  guilty  of  laches  bar-, 
ring  her  from  recovering  a  cash  allowance  in 
lieu  of  provisions  out  of  the  money  paid  on  the 
policy,  especially  where  ttie  estate  of  the  de- 
ceased hnsband  was  not  prejudiced  by  her  delay 
of  about  nine  years  in  demanding  the  allow- 
ance. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  !  190.*] 

Appeal  from  St.  Louis  Circuit  Court;  Matt 
O.  Reynolds,  Judge. 

In  the  matter  of  the  estate  of  Charles 
B.  Ulrlcl,  deceased.  Proceedings  by  Erlka 
Johnston,  the  widow  of  the  deceased,  against 
William  B.  Thompson,  administrator  of  the 
deceased,  to  recover  a  cash  payment  in  lieu 
of  an  allowance  for  provisions  for  one  year's 
support  From  a  Judgment  granting  relief, 
administrator  appeals.    Affirmed. 


Fred  Armstrong,  Jr.,  for  appellant 
pben  Rogers,  for  respondent 


Ste- 


OOODB,  J.  This  proceeding  was  begun 
in  the  probate  court  by  plaintiff  to  recover 
$360  in  cash  out  of  the  estate  of  Charles 
R.  Ulrlci,  deceased,  In  lieu  of  an  allowance 
of  provisions  for  one  year's  support  Plain- 
tiff, Erika  Johnston,  is  the  widow  of  said 
Charles  Ulrlci,  and  defendant,  Thompson,  is 
the  administrator  of  his  estate  Erlka  John- 
ston was  married  to  the  deceased  in  1891, 
and  lived  with  him  in  the  city  of  St  Louis 
until  1898,  when  he  died.  She  subsequently 
married  a  man  named  Johnston,  and  moved 
to  Arkansas.  Ulrlci  left  no  personal  prop- 
erty whatever  at  his  death,  except  his 
clothes,  which  he  had  bought  with  money 
advanced  by  plaintiff,  but  he  was  Interested 
In  a  policy  of  Insurance  on  the  life  of  his 
father,  a  fact  plaintiff  was  Ignorant  of  at 
the  time.  This  interest  of  the  deceased  was 
one-fourth  of  policy  No.  172000,  dated  Sep- 
tember 2,  1884,  issued  by  the  Connecticut 
Mutual  Life  Insurance  Company,  on  the  life 
of  Rudolph  W.  Ulrlci,  being  a  paid-up  policy 
for  $3,112.  Said  Rudolph  died  March  4, 
1907,  whereby  one-fourth  of  the  policy,  or 
$778,  became  payable  to  the  estate  of  his 
son  Charles  R.  Ulrlci.  Plaintiff  claimed  the 
right  to  have  $360  in  lieu  of  the  provisions, 
or  money  substitute  therefor,  the  statute 
would  have  allowed  her  out  of  her  husband's 
estate  If  he  had  been  possessed  of  property 
or  money  when  he  died.  Rev.  St  1890,  i{ 
105,  106  (Ann.  St  1906,  pp.  372,  373).  The 
court  fotmd  plaintiff  was  entitled  to  $20  a 
month  or  $240  in  lieu  of  such  provisions, 
entered  Judgment  In  her  favor  for  said  sum, 
and  defendant  appealed,  contending  the  de- 
mand was  barred  by  limitation. 

The  statute  cited  as  barring  plalntlfTs 
claim  is  the  one  which  limits  actions  on  a 
liability,  other  than  a  penalty  or  forfeiture, 
created  by  a  statute,  to  five  years.  Rev.  Bt 
1899,  f  4273  (Ann.  St  1906,  p.  2340).  The  ar- 
gument Is  that  plaintiff's  demand  rests  on 
a  statute  giving  her  a  year's  provisions,  or, 
in  lieu  of  same,  a  reasonable  appropriation 
out  of  the  assets  of  the  estate,  and  this  stat- 
utory liability  of  the  estate,  not  being  a  pen- 
alty or  forfeiture,  falls  within  the  limitation 
prescribed  In  the  cited  section.  Allowing 
this  reasoning  to  be  sound,  though  we  think 
its  soundness  dubious,  the  question  comes  up 
regarding  when  the  statute  began  to  run 
against  plaintiffs  demand.  No  administra- 
tion was  granted  on  her  deceased  husband's 
estate  until  April  2,  1907,  or  more  than  nine 
years  after  his  death;  and  on  June  12,  1907, 
shortly  after  administration  was  granted, 
plaintiff  presented  her  demand.  Commonly 
the  statute  limiting  the  presentation  of  de- 
mands for  allowance  against  an  estate  does 
not  begin  to  run  until  letters  are  granted, 
and  bars  ordinary  demands  In  two  years  aft- 


•For  other  cues  see  lam*  topic  and  sacUon  NUMBER  la  Dec.  &  Am.  Diss.  1907  to  date.  A  Reporter  Indexes 
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er  the  grant  Rer.  St  1899,  |  186  (Ann.  St 
1906,  p.  398).  But  the  two-yeara  statute  does 
not  apply  to  a  demand  by  a  widow  like  the 
one  In  controversy.  Campbell  v.  Whltaett, 
€6  Mo.  App.  444.  Counsel  for  defendant  In- 
sists the  five-years  statute  began  to  run 
against  plaintiff  before  letters  were  granted, 
because  she  was  entitled  to  take  out  letters, 
citing  Bauserman  v.  Blunt,  147  TJ.  S.  847,  18 
Sup.  Gt  466,  37  L.  Ed.  316.  In  that  case 
the  Supreme  Court  of  the  United  States  fol- 
lowed the  Supreme  Court  of  Kansas  in  its 
construction  of  a  statute  of  the  state  of  Kan- 
sas. The  construction  adopted  was  that  if 
the  limitation  period  was  running  In  favor 
of  a  debtor  when  be  died,  the  statute  was 
suspended  by  the  death,  but  only  long 
enough  for  the  creditor  to  have  an  adminis- 
trator appointed  for  the  debtor's  estate.  Said 
decision,  which  does  not  declare  the  general 
doctrine  held  by  the  United  States  Supreme 
Court,  but  merely  announces  a  rule  peculiar 
to  the  state  of  Kansas  as  established  by  the 
decisions  of  its  Supreme  Court  would  be  no 
autbority,  even  in  Kansas,  for  the  proposi- 
tion in  support  of  which  it  is  cited  in  the 
present  case,  to  wit,  that  a  limitation  stat- 
ute will  run  in  favor  of  the  estate  of  a  de- 
cedent against  a  demand  held  by  a  claim- 
ant who  is  entitled  to  take  out  letters  of  ad- 
ministration on  the  estate,  even  though,  in 
fact  letters  have  not  been  granted  to  the 
claimant  or  any  one  else.  We  know  of  no 
authority  anywhere  for  that  proposition.  It 
is  true  plaintiff,  as  the  widow  of  Charles  R. 
Ulrlcl,  might  have  asked  for  letters  on  his 
estate  if  she  had  been  apprised  of  any  as- 
sets left  by  him,  but  she  was  not  bound,  even 
then,  to  take  out  letters;  and,  to  hold  the 
law  will  punish  her  for  not  availing  herself 
of  the  privilege  to  administer,  by  barring  a 
claim  she  holds  against  the  estate  for  stat- 
utory allowances,  or  arising  out  of  other 
matters,  would  be  a  ruling  without  prece- 
dent in  the  adjudicated  cases.  If  the  flve- 
years  statute  of  limitations  has  anything  to 
do  with  this  demand,  it  would  only  begin  to 
run  after  administration  had  been  granted, 
80  that  demand  could  be  preferred  In  the 
probate  court 

Neither  do  we  see  bow  the  interest  of 
Charles  E.  Ulrlcl  In  the  insurance  policy 
could  have  been  administered  upon  until  the 
death  of  his  father,  the  insured,  or  plain- 
tiff's demand  paid,  except  by  having  the  ex- 
pectancy sold  by  order  of  court;  and  this 
would  have  been  a  most  improvident  proce- 
dure, and  one  any  court  would  be  slow  to 
authorize,  because  such  an  uncertain  interest 
probably  would  be  sacrificed  in  a  sale.  No 
doubt  the  Insurance  money  was  an  asset  of 
Charles  R.  Ulrici's  estate  after  the  death  of 
the  insured  and  i>ayment  by  the  company. 
It  then  fell  within  that  class  of  assets  of  a 
decedent  which  consists  of  property  accruing 
after  his  death.    11  Am.  &  Hing.  Ency.  Law 


(2d  Ed.)  p.  836,  and  citattons;  Conigland  v. 
Smith,  79  N.  C.  303;  U.  S.  Trust  Co.  v.  Ins. 
Co.,  115  N.  Y.  152,  21  N.  B.  1025.  And  It 
was  a  vested  interest  in  Charles  B  Ulrici 
as  beneficiary  even  during  the  Ufe  of  the  in- 
sured. U.  S.  Casualty  Co.  v.  Kacer,  169  Mo. 
301,  69  S.  W.  370,  58  L.  R.  A.  436,  92  Am. 
St  Rep.  641.  For  these  reasons  the  de- 
fense of  laches  is  raised  against  plaintiff; 
it  being  asserted  she  should  have  taken  out 
letters  or  presented  her  demand  sooner.  Suf- 
fice to  say  she  was  Ignorant  that  her  husband 
had .  any  interest  in  the  Insurance  policy,  or 
even  of  its  existence,  and  hence  laches  can- 
not be  Imputed  to  her,  especially  as  the  es- 
tate has  not  been  prejudice^  by  the  delay. 
The  Judgment  Is  afiSrmed.    All  concur. 


BANNER  IRON  WORKS  v.  .ETNA  IRON 
WORKS  et  al. 

(St  Louis  Court  of  Appeals.     Missouri,  Nov. 

2,  1909.    Rehearing  Denied  Nov. 

17,  1909.) 

1.  Mechakics'    Liens    (S     32*)  —  Lienabix 
"Matebiai."  OB  "Machineby." 

Iron  castings  from  10  to  24  feet  in  length, 
■mown  as  "sill  castings  or  channels,"  were  fur- 
nished to  a  tobacco  company  with  the  necessary 
bolts  for  use  in  its  factories,  to  support  tobacco 
presses.  Most  of  them  were  used  for  support- 
ing presses  or  tables  connected  therewith,  with- 
out being  fastened  to  the  floor  and  without  be- 
ing put  under  all  the  presses.  Some  were  used 
for  other  purposes,  such  as  skids,  and  "dun- 
nage" ;  that  is,  were  put  under  goods  to  raise 
them  above  the  floor.  Those  under  presses  and 
tables  could  be  readily  removed,  and  were  In 
fact  taken  from  one  building  to  another.  There 
was  no  proof  that  they  were  customarily  thus 
placed  in  tot>acco  factories,  or  were  in  any  way 
necessary  to  carry  on  the  woric,  or  that  it  could 
not  be  done  as  well  without  them.  Hdd,  that 
the  castings  were  not  "material"  or  "machin- 
ery." within  Rev.  St  1899,  (  4203  (Ann.  Bt 
1906,  p.  2277),  giving  a  lien  to  a  person  furnish- 
ing the  same  for  a  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  37;  Dec.  Dig.  {  32.* 

For  other  deflnitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4267-4269.] 

2.  Mechanics'     Liens     ({     32*)  —  Lienabub 
Matebiax  OB  Maobinbbt. 

No  material  or  machinery  famished  for  oae 
in  a  factory  is  lienable  except  audi  as  becomes 
part  of  the  realty. 

TEd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  37 ;  Dec.  Dig.  5  32. •] 

3.  B^tXTUBKS  (I  7*)— MonE  and  SuFridXRCY- 
or  Annexation. 

Whether  an  article  became  a  fixture  is  not 
determinable  altogether,  or  even  principally,  by 
the  mode  of  its  attachment  and  whether  that  is 
slight  or  strong,  or  whether  the  article  can  be 
removed  readily  without  damage  to  the  free- 
hold, though  these  circumstances  are  to  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  H  7-13;   Dec  Dig.  {  7.*] 

4.  FixTtTBES  (J  4*)— Intent  in  Makinq  Ab- 

KXXATION. 

The  principal  criterion  for  determining 
whether  an  article  became  a  fixture  is  the  own- 
er's intention  in  putting  the  material  in  or  on 
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the  land  or  building— whether  his  purpose  was 
to  make  it  permanently  a  part  thereof. 

VBU.  Note.— For  other  cases,  see  Fiztnres, 
Cent  Dig.  IS  3,  6:   Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2831-2847 ;   vol.  8,  p.  7064.] 
5.  FiXTOKES  (I  4*)— Intest  in  Makino  An- 

ITEXAIT0I7. 

If  the  owner  of  the  land  or  building  pur- 
posed in  putting  an  article  in  or  on  the  same 
to  make  it  permanently  a  part  thereof,  it  will 
usually  be  treated  as  a  fixture  and  lienable, 
though  it  is  fastened  only  slightly,  and  may  be 
displaced  without  injuring  the  freehold. 

[BM.    Note.— For   other    cases,    see    Fixtures, 
Gent.  Dig.  H  8,  6;   Dec.  Dig.  |  4.*] 
e.  FncTxntES  (i  4*)— Intent  in  Making  An- 

NSXATION. 

In  case  of  machinery  and  other  articles 
furnished  to  a. factory,  an  Important  circum- 
stance in  ascertaining  the  intention  of  the  pro- 
prietor to  make  it  permanently  a  part  of  the 
building  is  the  adaptability  oi  the  article  or 
machine  to  the  work  or  business  of  the  place, 
and  if  the  thing  furnished  was  necessary  there- 
to, or  to  the  purpose  for  which  the  building 
was  designed  and  used,  or  was  a  convenient 
accessory  or  commonly  employed,  in  connection 
with  such  business,  his  intention  to  annex  it 
permanently  may  be  inferred. 

lEH.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  «  3,  6;  Dec.  Dig.  f  4.*] 

Appeal  from  St  liOnls  Circuit  Court; 
Daniel  6.  Taylor,  Judge. 

Suit  by  the  Banner  Iron  Works  against  the 
JBtBA  Iron  Works  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

L.  Frank  Ottofy,  for  appellant  Dalton 
&  Harris,  for  respondents. 

GOODS,  J.  Plaintiff  seeks  to  enforce  a 
lien  against  a  parcel  of  ground  In  the  city  of 
St.  Louis  and  the  stz-story  building  on  it, 
both  belonging  te  the  Christian  Peper  Tobac- 
co Company,  for  material  furnished  to  be 
used  in  the  building.  This  material  consist- 
ed of  iron  castings,  denominated  indifferently 
"sill  castings  or  channels,"  and  as  "long  and 
short  sills  or  channels."  The  long  ones  were 
23  or  24  feet  in  length,  and  tbe  short  ones 
10  feet  or  more.  Tbe  amount  of  the  bill 
for  which  a  lien  is  asked  is  $190.60.  The 
Christian  Peper  Tobacco  Company  owned 
several  buildings  in  the  city  of  St  Louis, 
and,  among  others,  one  on  tbe  west  side  of 
Main  street  betweim  Morgan  street  and  Lu- 
cas avenue.  Said  company  manufactured 
tobacco  In  these  buildings,  and  in  carrying 
on  that  business  used  machines  for  press- 
ing tbe  tobacco.  The  pressing  machines  rest- 
ed on  a  surface  of  copi)er  which  had  been 
laid  over  wooden  floors.  In  1905  it  ordered 
of  the  i^tna  Iron  Works  some  cast-iron  sills 
or  channels  and  the  ueceteary  bolts  to  be 
need  for  supports  under  the  tobacco  presses. 
Tbe  .^tna  Iron  Works  arranged  with  plain- 
tlir,  the  Banner  Iron  Works,  to  cast  these 
"channels,"  as  they  are  more  frequently 
styled,  and  send  them  to  tbe  factory  of  the 
;Btna  Iron  Works,  where  holes  were  drilled 


in  them,  and  they  were  "trimmed  up,"  paint- 
ed, and  otherwise  adapted  for  use  by  the 
Peper  Company.  While  the  channels  were 
in  process  of  casting,  the  Banner  Iron  Works 
learned  the  ^^tna  Iron  Works  was  "slow 
pay,"  and,  before  plaintiff  would  deliver 
them,  it  ascertained  to  what  company  ihe 
j¥>tna  Company  had  agreed  to  furnish  the 
channels,  though  It  does  not  appear  the 
particular  building  in  which  they  were  to 
be  used  was  ascertained.  Some  16  of  the 
channels  were  used  as  supports  under  the 
presses,  or  tables  connected  with  the  presses, 
but  four  or  five  were  used  by  the  Peper  Com- 
pany for  other  purposes,  such  aa  skids,  and 
"dtmnage";  that  is,  were  put  under  goods 
to  raise  them  above  the  floor.  Those  placed 
under  the  presses  and  tables  were  not  fas- 
tened to  the  floor  and  could  readily  be  re- 
moved. In  fact,  the  evidence  shows  such 
channels  were  taken  from  one  building  to 
another  of  the  Peper  Company's  factories, 
according  to  the  convenience  of  the  company. 
Neither  were  they  put  under  all  the  presses, 
but  only  here  and  there  under  them.  The 
Peper  Company  contended  at  the  trial  plain- 
tiff was  entitled  to  no  lien  for  two  reasons: 
Because  it  did  not  make  or  furnish  the  chan- 
nels for  use  in  the  company's  building  de- 
scribed in  the  Hen  statement,  but  for  the 
Mtaa  Company;  and  because,  further,  the 
channels  were  not  such  machinery  or  mate- 
rial as  is  lienable  under  the  statute  The 
court  below  gave  copious  declarations  of 
law  at  the  request  of  plalntifTs  counsel,  stat- 
ing, on  the  two  controverted  Issues,  that  if 
the  court  found  the  channels  were  furnish- 
ed by  plaintiff  to  the  JEtna  Company  for 
the  building  described  in  the  Hen  paper, 
and  said  Mtaa.  Company  bad  a  contract 
with  the  Peper  Company  to  furnish  the 
same  for  said  building,  and  the  "said  iron 
sill  castings  were  placed  in  defendant  to- 
bacco company's  factory,  and  were  espe- 
cially fitted  and  adapted  to  defendant's  fac- 
tory, and  to  the  transaction  of  the  business 
therein  conducted  by  said  defendant  tobacco 
company,  •  •  •"  and  were  "Intended  by 
said  defendant  tobacco  company  to  be  a 
permanent  improvement  therein,"  plaintiff 
was  entitled  to  have  his  lien  enforced.  Two 
declarations  were  given  for  defendant  of 
which  complaint  is  made ;  but  it  is  not  nec- 
essary to  quote  them  or  recite  their  sub- 
stance, because  we  are  clear  the  judg- 
ment, which  was  in  defendant's  favor,  was 
for  the  right  party. 

Our  statute  gives  a  i>er8on  who  furnishes 
"material,  fixtures,  engine,  boiler  or  mach- 
inery for,  any  building,  erection  or  improve- 
ments upon  land,  or  for  repairing  the  same, 
under  or  by  virtue  of  any  contract  with  the 
owner  or  proprietor  thereof,  or  his  agent, 
trustee,  contractor,  or  subcontractor,"  a  lien 
on  the  building,  erection,  or  Improvement 
for  the  materials  and  machinery.    Rev.  St 
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1880,  I  4208  (Ann.  St  1006,  p.  2277).  The 
description  of  the  channels  or  sill  castings 
demonstrates  that  they  were  not  material 
or  machinery  within  the  meaning  of  that 
section  as  construed  by  the  courts.  They 
wer.e  not  attached  to  the  building,  or  es- 
sential to  Its  use  as  a  tobacco  factory,  or 
used  consistently  for  any  one  purpose,  but 
for  several  different  purposes,  and  could  be 
and  were  moved  from  one  building  to  an- 
other at  the  convenience  of  the  company. 
No  material  or  machinery  furnished  for  use 
in  a  factory  Js  lienable  except  such  as  be- 
comes part  of  the  realty.  Wliether  In  a  par- 
ticular instance  the  article  became  part  of 
the  realty,  or,  in  other  words,  a  fixture,  is 
not  determined  altogether,  or  even  principal- 
ly, by  the  mode  In  which  it  is  attached  to  the 
building  or  land,  and  whether  the  attach- 
ment is  slight  or  strong,  or  whether  the  ar- 
ticle can  be  removed  readily  without  dam- 
age to  the  freehold.  Those  circumstances 
are  to  be  considered  in  determining  whether 
the  material  became  a  fixture;  but  they 
are  not  conclusive.  The  principal  criterion 
Is  the  intention  with  which  the  owner  of 
the  land  or  building  put  the  material  into 
the  building  or  on  the  land — whether  his 
purpose  was  to  make  it  permanently  a  part 
of  the  land  or  tenement  If  this  was  his 
purpose,  then  though  It  is  fastened  to  the 
freehold  only  slightly  and  may  be  displaced 
without  injury  to  the  freehold,  it  usually 
will  be  treated  as  a  fixture  and  lienable.  In 
the  case  of  machinery  or  other  articles  fur- 
nished to  a  factory  or  place  of  business,  an 
important  circumstance,  in  the  attempt  to  as- 
certain the  intention  of  the  proprietor,  is  the 
adaptability  of-  the  article  or  machine  to 
the  work  or  business  of  the  place.  Thomas 
V.  Dabis,  76  Mo.  72,  43  Am.  Rep.  756.  If  the 
thing  furnished  was  necessary  to  that  work 
or  business,  or  necessary  to  the  purpose  for 
which  the  building  was  designed  and  used, 
or  was  a  convenient  accessory,  or  commonly 
employed  in  connection  with  such  business, 
the  Intuition  of  the  proprietor  of  the  es- 
tablishment to  annex  it  permanently  to  the 
realty  may  be  inferred.  Progress,  etc,  Co. 
T.  Gratiot,  etc.,  Co.,  151  Mo.  501,  52  S.  W. 
401,  74  Am.  St  Rep.  557;  Graves  v.  Pierce, 
53  Mo.  423;  Richardson  v.  Koch,  81  Mo. 
264;  Sosmanv.  Conlon,  67  Mo.  App.  25; 
Rosevllle,  etc.,  Co.  v.  Mining  Co.,  15  Colo. 
29,  24  Pac.  920,  22  Am.  St  Rep.  373;  Moro- 
todE  Ins.  Co.  V.  Rodefer,  92  Va.  747,  24  S.  E. 
393,  53  Am.  St  Rep.  846.  See,  also,  53  Am. 
St  Rep.  576,  note.  The  most  that  can  be 
said  of  those  channels  is  that  like  pieces  of 
wood  or  stone,  they  were  useful  supports  for 
the  tobacco  presses  and  were  placed  by  the 
Peper  Company  under  some  of  its  presses. 
There  was  no  proof  they  were  customarily 
thus  placed  in  tobacco  factories,  or  were  In 
any  way  necessary  to  carrying  on  the  work 


of  manufactaring  tobacco,  or  that  It  could 
not  be  done  as  well  without  them. 
The  Judgment  Is  afllrmed.    All  concur. 


JONES  V.  8HE1PARD. 

(St.  Louis  Court  of  Appeals,   Missouri.     Nov> 

17,  1909.    Bebearing  Denied  Nov.  30,  1900.) 

1.  MoBio&OES  (J  876*)— Action  fob  Subplu* 
Proceeds  of  Sale  — Vabiahce  — Ai-lega- 

TIONS  AND   PBOOF. 

In  an  action  by  a  mortgagor  against  the 
trustee  to  recover  the  surplus  remaining  after 
selling  the  mortgaged  land  and  paying  the  se- 
cured note,  where  defendant  answered,  admit- 
ting that  it  was  his  duty  to  distribute  the  pro- 
ceeds, aud. denied  that  be  had  failed  to  do  so. 
alleging  that  plaintiff  had  agreed  to  assume  a 
prior  trust  deed,  and  bad  failed  to  pa^  it,  and 
that  defendant  had  given  plaintiff  credit  on  the 
note  secured  by  the  prior  trust  deed  for  the 
surplus,  he  could  not  defend  on  the  ground  that 
there  was  a  valid  foreclosure  under  the  first 
trust  deed,  and  that  hence  plaintiff  was  not  en- 
titled to  the  surplus  from  the  second  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1131 ;  Dec.  Dig.  I  37a*] 

2.  PLEADINO    ({   83*)— INOONSIBTENT   ALLEQA- 
TION. 

Allegations  of  such  defense  could  not  have 
been  coupled  in  the  answer  with  the  other  de- 
fense as  proof  of  the  one  would  disprove  the 
other. 

IKd.    Note. — For   other   cases,    see    Pleading, 
Cent.  Dig.  {  188;   Dec.  Dig.  $  93.*] 

8.   MOBTOAQES   ({   376*)— FOBECLOStTBE  DNDER 

Two  Trust  Deeds— Right  of  Senior  Is- 

CUMBBANCER  TO    PROCEEDS   OF  SAI.B   UNDEK 

Junior  Trust  Deed. 

If  a  lienee  under  a  Junior  trust  deed  had 
assumed  a  senior  trust  deed,  and  there  had  t>een 
a  valid  sale  under  the  senior  trust  deed  and  the 
note  secured  thereby  had  been  satisfied,  the 
holder  thereof  would  not  be  entitled  to  the  sur- 
plus of  the  proceeds  of  the  sale  under  the  junior 
trust  deed. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  t  1128;  Dec.  Dig.  {  376.*] 

4.  MoRTGAQES  ({  376*)--Saije  Under  Trust 
Deed— Disposal  of  Proceeds. 

Oidinarily  a  trustee  who  sells  property  un- 
der a  trust  deed  must  ascertain  the  method  of 
disposing  of  the  proceeds  from  the  direction  of 
the  trust  deed,  providing  they  are  not  in  conflict 
with  law. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  g  1128;   Dec  Dig.  {  378.*] 

5.  Mortgages  (|  376*)— Sale  Under  Junior 
Trust  Deed— Right  to  Proceeds. 

Upon  a  foreclosure  sale  under  a  junior  trust 
deed,  as  between  the  mortgagor  and  senior  lien- 
ors, the  mortgagor  is  entitled  to  the  surplus, 
unless  he  had  relinquished  it  in  the  trust  deed 
or  otherwise,  as  against  the  senior  lienors ;  the 
theory  of  the  law  being  that  the  purchaser  at  a 
foreclosure  sale  buys  subject  to  prior  incum- 
brances, at  least  unless  under  some  arrangement 
the  whole  fee  Is  sold. 

[Ed.   Note.— For  ©ther  cases,  see   Mortgages, 
Cent  Dig.  §  1128;   Dec- Dig.  t  876.*] 

6.  Mortgages  ^^  376*)— Salb  Under  Trust 
Deed— Disposal  of  Proceeds. 

Upon  a  foreclosure  sale  under  a  trust  deed, 
junior  incumbrancers  will  take  precedence  over 
the  moitgagor  as  regards  the  right  to  have  their 
demands  paid  out  of  the  surplus,  since  the  ex- 
ecution of  a  junior  mortgage  amounts  to  an  as- 
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fiigameni  oi  ine  moxT^gors  equity  vl  reueiiii/- 
tion  to  the  junior  mortgagee  and  of  the  asaiEii- 
or's  right  in  equity  to  the  surplus  in  case  oi  a 
«ale  under  the  prior  incumbrances,  and  the 
«ame  is  true  of  a  person  to  whom  a  mortgagor 
conveys  or  assigns  his  equity  of  redemption  by 
way  of  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Oent.  Dig.  {  1128,  Dec  Dig.  i  376.*] 

7.  MoBTOAOEs  (5  376*)— FoBEOLosuRE— Tbans- 
FEBEE  OF  Equity  of  Redemption. 

If  a  mortgagor's  equity  of  redemption  is 
«oId  under  execution  or  otherwise  transferred 
in  invitum,  the  transferree  will  step  into  his 
shoes  in  respect  of  his  right  to  the  proceeds  at 
a  foreclosure  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8  1128 ;   Dec.  Dig.  S  376.*] 

8.  MOBTGAOES  (S  376*)— FOBECI.OStJBE  OF  SEN- 

lOB  Tbdst  Deed— Rights  to  Surplus  Pbo- 
CEED8  OF  Sale  Under  Juniob  Trust  Deed. 
While  the  foreclosure  of  a  senior  trust  deed 
«uts  of!!  a  junior  incumbrance  and  any  equity 
to  redeem  therein,  it  does  not  transfer  that  equi- 
ty to  the  purchaser  at  the  sale  under  the  first 
incumbrance,  and  does  not  cut  oS  the  right  of 
the  second  mortgagor  to  surplus  proceeds  aris- 
ing from  a  sale  under  the  second  instrument, 
especially  where  the  senior  trust  deed  is  not 
given  by  the  mortgagor  in  the  junior  incum- 
brance, but  by  his  grantor,  the  senior  trust 
deed  standing  as  an  independent  transaction  un- 
related to  the  second  mortgage  or  the  equity  to 
redeem  therefrom,  and  whatever  title  was  pur- 
chased, or  attempted  to  be  purchased  upon  fore- 
closure of  the  junior  Incumbrance,  was  one  that 
had  belonged  to  the  mortgagor  tnerein. 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1128;   Dec.  Dig.  {  376.*] 

9.  Mortgages  (S  361*)— Fobeolosube  Under 
Tbust  Deed— Duty  of  Tbdstex  to  Obsebve 
Pbovisions  of  Deed. 

Where  a  trust  deed  required  the  trustee  to 
sell  for  cash  upon  foreclosure,  he  could  not  give 
credit  on  a  note  secured  by  a  senior  trust  deed, 
alleged  to  have  been  assumed  by  the  mortgagor 
in  his  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1078,  1079;  Dec.  Dig.  {  361.*] 

10.  Evidence  (8  419*)— Parol  Evidence— Na- 
ture OF  Oonsideration— Assumption  of 
Incuubbances. 

The  ateumption  by  a  purchaser  of  land  of 
an  incumbrance  thereon  may  be  shown  by  pa- 
rol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1914 ;   Dec.  Dig.  8  419.*] 

11.  Mobtoages  (8  376*)  —  Fobeclosube  — 
Right  to  Surplus. 

Fact  that  the  purchaser  of  land  who  gave 
a  trust  deed  to  secure  his  note  to  the  vendor 
Terbally  agreed  to  pay  a  note  secured  by  a 
prior  trust  deed  on  the  premises  would  not  jus- 
tify the  trustee  of  the  purchaser's  trust  deed, 
upon  selling  the  premises  thereunder,  in  turn- 
ing over  the  surplus  proceeds  as  a  credit  on  the 
note  secured  by  the  senior  trust  deed,  in  viola- 
tion of  the  provisions  of  his  trust  deed  that  the 
mortgagor  should  receive  Euch_  surplus ;  such  a 
verbal  agreement  being  no  equitable  assignment 
of  the  surplus  such  as  goes  with  the  assign- 
ment of  an  equity  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1128 ;   Dec.  Dig.  f  376.*] 

Appeal  from  St  Louts  Circuit  Court;  Vir- 
gil Rule,  Judge. 

Action  by  Shelby  C.  Jones  against  John 
A.  Shepard.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 


r^iaiuiin  execuieu  to  ueienaaai,  aa  trus- 
tee, a  deed  of  trust  conveying  certain  prop- 
erty in  the  city  of  St.  Louis  to  secure  the 
payment  of  a  promissory  note  of  $500,  dat-  . 
ed  October  11,  1905,  and  payable  to  the  or- 
der of  Plngree  McFerren.  on  or  before  April 
15,  1906,  with  Interest  at  6  per  cent.  The 
conveyance  provided  for  the  sale  of  the 
property  by  the  trustee  if  default  occurred 
in  the  payment  of  the  note,  and  the  trustee 
covenanted  "faithfully  to  perform  the  trust" 
created  by  the  deed.  Default  having  been 
made  in  payment,  Jacob  S.  McFerren,  the 
holder  of  the  note  when  the  default  hap- 
pened, called  on  defendant  as  trustee  to 
foreclose  the  deed  of  trust  by  selling  the 
property  according  to  the  terms  of  the  In- 
etrument.  This  was  done,  and  on  July 
5,  1907,  defendant  sold  the  property  to  the  ' 
highest  bidder,  who  was  Jacob  S.  McFerren, 
for  $3,500,  and  executed  a  trustee's  deed 
to  him  on  said  day.  The  amount  of  the 
note  secured  by  the  deed  of  trust  at  the  date 
of  the  sale  was  $552.  The  trustee's,  fees  and 
other  expenses  of  the  sale  amounted  to 
$108.86,  and  those  two  Items  added  made 
$660.86,  leaving  a  surplus  over  the  price 
bid  of  $2,839.14.  The  foreclosed  deed  of 
trust  provided  as  follows,  regarding  the  dis- 
position of  the  proceeds  of  a  foreclosure 
sale  by  the  trustee:  That  "he  should  pay 
first  the  cost  and  expense  of  executing  the 
trust.  Including  lawful  compensation  of  said 
trustee,  and  also  an  auctioneer's  fee  of  five 
dollars  for  each  parcel  of  land  sold  hereun- 
der, and  next  he  shall  repay  to  any  person 
or  persons  who  may  or  shall  under  the  cove- 
nants hereinbefore  set  forth  have  advanced 
or  paid  any  money  for  taxes,  mechanics' 
liens,  or  insurance,  as  above  provided,  all 
sums  so  by  him  or  them  advanced  and  not 
already  repaid,  together  with  Interest  there- 
on at  the  rate  of  8  per  cent  per  annum 
from  date  of  such  advance  till  day  of  pay- 
ment, and  next  the  amount  unpaid  on  said 
notes,  together  with  the  Interest  accrued 
thereon,  and  the  rentalnder,  if  any,  shall 
be  paid  to  the  party  of  the  first  part  or  his 
legal  representatives."  On  the  day  of  the 
sale,  plaintiff  gave  defendant  written  notice 
plaintiff  claimed  any  surplus  arising  from 
the  sale  of  the  property  above  the  amount 
secured  by  the  deed  of  trust,  and  demanded 
defendant  pay  the  same  to  plaintiff  and  to 
no  one  else.  On  the  next  day,  July  6,  1907, 
plaintiff  again  notified  defendant  In  writing 
plaintiff  claimed  any  surplus  arising  from 
the  sale,  and  asked  defendant  to  furnish 
plaintiff  the  name  and  address  of  the  pur- 
chaser of  the  property,  amount  bid,  amount 
of  the  note  secured  by  the  deed  of  trust 
with  Interest  and  the  costs  of  tlie  sale. 
Instead  of  turning  over  the  surplus  to  plain- 
tiff as  grantor  In  the  deed  of  trust  under 
which  the  sale  occurred,  defendant  credit- 
ed said  surplus  of  $2,839.14  on  another  note 
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for  $5,000  held  by  Jacob  S.  McFerren,  which 
note  had  been  executed  by  Mary  G.  Baker 
and  J«mes  Baker  to  Joseph  Dormitzer,  No- 
.  vember  5,  1885,  and  according  to  the  recit- 
als in  the  abstract  had  been  secured  by  a 
deed  of  trust  of  the  same  date  executed  by 
said  Bakers  to  Bdward  Rowse,  as  trustee 
for  the  benefit  of  said  Dormitzer,  the  ces- 
tui que  trust,  and  conveying  the  same  prop- 
erty conveyed  In  the  deed  of  trust  under 
which  defendant  had  sold.  Though  the 
note  for  $S,000  described  In  the  Baker  deed 
of  trust  haJd  been  made  to  Joseph  Dormit- 
zer, It  was  held  by  Jacob  S.  McFerren  at 
the  date  of  the  foreclosure  sale  on  July 
5,  1907,  who  also  at  that  time  held  the  note 
for  $500  secured  by  the  foreclosed  deed  of 
trust;  the  latter  note  having  been  assigned 
to  him  by  the  original  payee,  Plngree  Mc- 
Ferren. In  the  answer  filed  by  defendant 
he  admitted  It  was  his  duty  to  pay  and 
distribute  the  proceeds  of  the  foreclosure 
sale  in  accordance  with  the  provisions  of 
the  deed  of  trust  under  which  he  sold;  de- 
nied he  refused,  failed,  or  neglected  to  pay 
ov«r  to  plaintlCT  the  surplus  money  left  aft- 
er paying  all  costs  and  expenses  Incident 
to  the  sale  and  the  debt  secured  by  the  in- 
strument foreclosed,  and  then  alleged  Ja- 
cob S.  McFerren  was  the  owner  and  holder 
of  another  deed  of  trust  on  the  property 
foreclosed,  that  plaintiff  bad  assumed  and 
agreed  to  pay  said  deed  of  trust  and  bad 
failed  and  neglected  to  do  so,  and  the  note 
secured  by  it  and  the  interest  thereon  were 
due  and  payable  at  the  time  of  the  fore- 
closure. Defendant  alleged  he  gave  plain- 
tiff credit  on  the  $5,000  note  for  the  sur- 
plus proceeds  of  the  sale,  and  that  this  was 
in  conformity  to  his  duty  as  trustee,  be- 
cause plaintiff  had  assumed  and  agreed  to 
pay  said  debt  of  $5,000,  but  bad  failed  and 
neglected  to  pay  It.  The  reply  denied  the 
assumption  by  plaintiff  of  the  $5,000  note 
and  deed  of  trust  or  agreement  by  him  to 
pay  the  same,  and  denied  defendant  was 
authorized  to  give  credit  on  said  note  for 
the  surplus  arising  from  the  sale,  or  was 
authorized  to  pay  said  surplus  to  any  one 
but  plaintiff.  Plaintiff  bad  purchased  the 
property  covered  by  the  two  deeds  of  trust 
from  Plngree  McFerren  and  Mary  C.  Mc- 
f^erren,  bis  wife,  and  they  had  conveyed 
the  same  to  plaintiff  by  a  warranty  deed 
dated  October  11,  1905,  wherein  the  grantors 
warranted  the  title  to  the  property  "against 
the  lawful  claims  of  all  persons  whomsoever 
excepting  the  taxes  for  the  year  1906  and 
thereafter,  and  a  certain  deed  of  trust  for 
$5,000  recorded  in  book  770,  page  398,  of 
the  Recorder  of  Deeds'  office  In  the  city  of 
St.  Louis,  Missouri."  The  incumbrance  ex- 
cepted out  of  the  warranty  was  the  Baker 
deed  of  trust  for  $5,000. 

Plaintiff  testified  be  knew  of  the  exist- 
ence of  said  Incumbrance  when  he  purchas- 
ed the  property,  and  defendant's  counsel  at- 
tempted to  prove  plaintiff  had  endeavored 


to  obtain  an  extension  of  that  incumbrance 
from  Jacob  S.  McFerren  to  whom  the  note 
had  been  assigned  by  Dormitzer,  but  this 
evidence  was  excluded.  Jacob  S.  McFerren 
presented  the  Baker  note  and  deed  of  trust 
to  defendant  on  the  morning  of  the  sale,  and 
defendant  gave  credit  for  the  surplus  on 
the  note,  and  took  a  receipt  for  the  credit 
from  Jacob  S.  McFerren.  There  had  been 
a  foreclosure  sale  under  the  first  or  Baker 
deed  of  trust  prior  to  the  sale  by  defendant 
under  the  deed  of  trust  to  secure  the  note 
for  $500,  bat  defendant  testified  he  regard- 
ed the  sale  under  the  Baker  deed  of  trust 
as  invalid.  Plaintiff  was  asked  while  on 
the  witness  stand  whether  he  knew,  when 
he  purchased  the  property,  of  the  Baker  in- 
cumbrance for  $5,000,  and  wbether  he  ever 
made  any  effort  to  pay  it  off.  Against  the 
objection  of  his  counsel,  he  was  compelled 
to  respond  to  these  questions,  and  answered 
that  he  knew  of  the  incumbrance  when  he 
bought  and  had  not  endeavored  to  discharge 
It  He  was  also  compelled  to  answer  re- 
garding what  he  paid  for  the  property,  and 
In  answering  said  he  did  not  definitely  re- 
member, as  there  was  "considerable  detail," 
and  his  father  had  attended  to  the  transac- 
tion as  his  agent  He  was  then  asked 
whether  he  bad  paid  any  money  on  the  pur- 
chase price,  and,  after  some  discussion  of 
an  objection  to  the  question,  the  court  said 
the  witness  had  gone  far  enough  Into  that 
matter.  The  purpose  of  the  inquiry  was 
stated  thus  by  defendant's  attorney:  "It 
might  become  Imx>ortant  for  the  reason  It 
might  be  shown  that  this  plaintiff  had  no 
Interest  whatever  at  any  time  in  this  prop- 
erty, no  real  Interest,  and  it  might  appear 
that  he  was  only  used  In  this  matter  as  a 
convenience."  Defendant  testified  as  fol- 
lows regarding  the  reason  why  he  paid  Ja- 
cob S.  McFerren  the  surplus  of  the  proceeds 
realized  by  selling  under  the  deed  of  trust 
wherein  he  was  trustee:  "Now,  Mr.  Shep- 
pard,  you  may  state  why  yon  declined  to 
pay  over  to  Mr.  Jones  the  surplus,  as  there 
claimed,  arising  out  of  the  sale  of  the  prop- 
erty. A.  I  considered  that  the  foreclosure 
of  the  first  deed  of  trust  was  not  a  legal 
sale  and  that  the  property  was  still — the 
title,  the  ownership  to  that  first  deed  of 
trust  and  note,  was  still  in  McFerren.  The 
title  companies  would  not  pass  upon  the  ti- 
tle. ••  •  And  I  considered,  as  I  said, 
that  McFerren  was  still  the  legal  holder  of 
the  five  thousand  claim  against  this  proper- 
ty; that  he  had  an  equitable  Interest  In  any 
surplus  created  by  the  sale  of  the  second 
deed  of  trust  under  the  first  Those  were 
my  reasons  for  making  that  payment  of  that 
surplus  on  that  first  deed  of  trust  note." 
The  last  part  of  the  answer  was  struck  out 
on  motion  of  defendant's  counsel.  The  court 
gave  Judgment  for  plaintiff,  and  defendant 
appealed,  assigning  for  errors  the  exclu- 
sion of  the  first  or  Baker  deed  of  trust  and 
note  when  offered  by  defendant,  not  permit- 
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the  second  deed  of  trust,  or  the  cause  ot 
that  sole,  and  In  excluding  evidence  regard- 
ing what  plaintiff  paid  for  the  property 
when  be  purchased  It  from  PIngree'  McFer- 
ren.  The  lest  assignment  of  error  is  In  this 
form:  "It  was  competent  to  show  plaintiff 
had  assumed  the  payment  of  the  first  note 
also,  and  had  agreed  the  fund  resulting  from 
the  sale  of  the  property  should  be  applied 
to  the  payment  of  both  of  them." 

T.  B.  Harvey  and  H.  6.  Offenbach,  for 
appelant  George  V.  Keynolds,  for  respond- 
ent. 

OOODB,  X  (after  stating  the  facts  as 
above).  To  make  clear  the  theory  of  coun- 
sel for  defendant,  It  should  be  stated  they 
assign  as  error  the  exclusion  of  the  ]^aker 
deed  of  trust  and  note  and  testimony  re- 
garding why  defendant  foreclosed  under  the 
second  or  PIngree  McB^rren  deed  of  trust 
upon  the  notion  that  there  had  been  a  valid 
foreclosure  of  the  Baker  Instrument  which 
deprived  plaintiff  as  grantor  in  the  second 
Incumbrance  of  right  to  the  surplus  proceeds 
arising  from  the  foreclosure  of  the  second 
one.  It  Is  obvions  this  theory  is  the  antithe- 
sis of  the  one  under  which  defendant  acted 
In  turning  over  tlie  surplus  to  Jacob  S.  Mc- 
Ferren,  as  pleaded  in  the  answer  and  told 
by  him  in  his  testimony.  He  stated  he  paid 
the  surplus  to  Jacob  S.  McFerren  because 
be  thought  the  attempted  forecloenre  of  the 
Baker  deed  of  trust  was  Invalid,  and  there- 
fore McFerren  was  left  with  a  Hen  for  $5,- 
000  against  the  property,  and  in  consequence 
was  entitled  to  receive  the  surplus.  This, 
too,  was  the  purport  of  bis  excluded  testi- 
mony. But  now  his  counsel  pontend  the 
foreclosure  of  the  first  deed  of  trust  was 
valid  and  operated  to  exclude  plaintiff  from 
any  participation  in  the  surplus  proceeds  of 
the  foreclosure  of  the  second  one  by  trans- 
ferring the  right  to  those  proceeds.  In  equi- 
ty, over  to  Jacob  S.  M42Ferren.  We  remark 
upon  this  contention  that  the  only  evidence 
offered  to  prove  the  Baker  deed  of  trust  had 
l>een  foreclosed  was  an  Indorsement  across 
tbe  face  of  the  note  It  secured,  made  by  a 
deputy  sheriff,  which  recited  the  note  bad 
been  satisfied  by  sale  made  June  28,  1906, 
under  a  deed  of  trust  securing  the  same. 
Wbetber  Jacob  S.  Mcf erren  purchased  at 
the  first  foreclosure  sale  and  the  trustee 
conveyed  the  title  to  him  by  deed,  or  at- 
tempted to  do  so,  was  not  offered  in  proof. 
Hence  If  we  allow,  for  argument's  sake, 
that  a  valid  foreclosure  sale  had  occurred 
under  the  first  deed  of  trust,  this  fact  was 
not  supplemented  by  on  offer  of  evidence 
wtilcb  tended  to  prove  McFerren  acquired 
the  title  to  the  property,  or  any  greater 
right  to  the  surplus  proceeds  of  the  second 
foreclosure  than  he  would  have  as  the  hold- 
er of  the  note  secured  by  the  Baker  deed 
of  trust  if  there  had  been  no  sale  under  It. 
In  otber  words,  nothing  was  offered  to  prove 
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to  Mm.  Hence  all  that  remains  of  this 
point  la  the  question  whether,  if  there  was 
a  good  foreclosure  o^  the  first  incumbrance, 
that  circumstance  deprived  plalntiffi  of  right 
to  tbe  surplus  proceeds  accruing  from  the 
sale  under  tbe  second  one,  and  cut  out  his 
cause  of  action  against  defendant  for  the 
surplus.  This  defense  could  not  be  made 
under  the  answer,  for,  as  said,  it  Is  In  di- 
rect opposition  to  the  averments  therein, 
and  allegations  regarding  it  coulc^  not  have 
been  coupled  in  tbe  answer  with  tbe  otber 
defense:  for  proof  of  the  one  defense  would 
disprove  tbe  otber.  Bell  v.  Campbell,  123 
Mo.  1,  26  S.  W.  859,  43  Am.  St.  Rep.  505; 
Rev.  St  1899.  f  606  (Ann.  St  1906,  p.  610). 
But  if  pleaded  and  proved,  it  would  not 
have  been  a  good  defense.  For  one  thing. 
If  the  first  sale  was  valid,  then  according  to 
the  evidence"  relied  on  to  prove  its  validity, 
tbe  debt  had  been  satisfied,  and  Jacob  S. 
McFerren  as  hol'der  of  a  fully  paid  note 
was  entitled  to  no  credit  on  It  We  will' 
consider  the  matter  more  at  large.  Ordi- 
narily bow  a  trustee  who  sells  property  un- 
der a  deed  of  trust  shall  dispose  of  tbe 
proceeds  must  be  ascertained  from  the  di- 
rections of  the  Instrument  provided  these 
are  not  in  conflict  with  the  law.  2  Jones, 
Mortgages  (6th  Ed.)  %  1927.  There  were 
no  Incumbrances  Junior  to  tbe  second  or 
Jones  deed  of  trust,  and  the  provision  there- 
in requiring  a  surplus  remaining  of  sale 
money,  after  paying  the  secured  debt  ex- 
penses of  jsale,  etc.,  to  be  paid  to  plaintiff 
as  mortgagor,  was  in  accord  with  the  law. 
As  between  senior  lienors  and  a  Junior  mort- 
gagor, the  latter  Is  entitled  to  the  surplus, 
unless  be  had  relinquished  it  in  the  instru- 
ment or  aliunde,  as  against  the  former. 
The  theory  of  the  law  is  that  the  purchaser 
at  a  foreclosure  sale  buys  subject  to  prior 
Incumbrances;  at  least,  unless  under  some 
arrangement,  the  whole  fee  is  sold.  Hel- 
weg  V.  Heltcamp,  20  Mo.  569;  Scott  v.  Shy, 
53  Mo.  478 ;  Schmidt  v.  Smith,  57  Mo.  135; 
Tanner  v.  Taussig,  11  Mo.  App.  534.  Junior 
incumbrancers  will  take  precedence  over 
the  mortgagor,  as  regards  tbe  right  to  have 
their  demands  paid  out  of  the  surplus,  be- 
cause the  execution  of  a  Junior  mKwtgage 
amounts  to  an  assignment  of  the  mortga- 
gor's equity  of  redemption  to  tbe  Junior 
mortgagee  and  of  the  assignor's  right  in 
equity  to  the  surplus  In  case  of  a  sale  un- 
der the  prior  Incumbrance.  Cases,  supra; 
2  Jones,  {  1929;  27  Cyc.  1497.  So  will  a 
person  to  whom  a  mortgagor  conveys  or 
assigns  his  equity  of  redemption  by  way  of 
sale.  Reed  v.  MulUns,  43  Mo.  306.  And  in 
this  and  some  other  states,  if  a  mortgagor's 
equity  of  redemption  is  sold  under  execu- 
tion or  otherwise  transferred  In  invltum, 
the  purchaser  will  step  into  his  shoes  in 
respect  of  bis  right  to  the  surplus  proceeds 
of  a  foreclosure  sale.  27  Cyc.  f  1497,  and 
note  97;  Foster  v.  Potter,  37  Ma  625,  534. 


But  we  can  conceive  of  no  principle  upon 
which  the  foreclosure  of  a  prior  mortgage, 
and  especially  one  not  given  by  the  mort- 
gagor In  a  second  incumbrance,  but  by  his 
gr«ntor,  will  cut  off  the  right  of  the  sec- 
ond mortgagor  to  surplus  proceeds  arising 
from  a  sale  under  the  second  Instrument 
Pendency  of  the  first  mortgage  as  an  ojit- 
standlng  Incumbrance  does  not  have  that 
effect,  and  we  perceive  no  reason  why  fore- 
closing It  should  have.  It  stands  as  an  in- 
dependent transaictlon,  unrelated  to  the  sec- 
ond mortgage  or  the  mortgagor's  equity  to  re- 
deem from  the  second  mortgage,  though  as  a 
junior  lienor  he  might  redeem  the  iirst  In- 
cumbrance, too.  Neither  Is  the  first  Incum- 
brance, or  the  beneficiary  therein,  or  a  pur- 
chaser thereunder,  in  any  way  connected 
with  the  right  of  the  second  mortgagor  to 
surplus  money  accruing  from  foreclosing 
the  latter  lien;  at  least,  we  do* not  discern 
any  connection.  We  find  no  direct  authority 
on  this  question,  bnt  our  opinion  appears 
to  be  according  to  the  principles  underlying 
the  rules  regarding  what  disposition  shall 
be  made  of  surplus  proceeds,  and  Hooper 
V.  Castetter,  45  Neb.  67,  63  N.  W.  135,  is 
nearly  In  point  In  that  case  the  holder 
of  Junior  mortgages  brought  suit  to  have 
them  foreclosed,  and  after  decree  of  fore- 
closure, but  before  sale  nnd«r  the  decree, 
bought  the  senior  mortgage,  and  having 
bid  in  the  property  at  the  foreclosure  sale, 
for  more  than  the  amount  of  the  incum- 
brance foreclosed,  sought  to  have  the  sur- 
plus credited  on  the  senior  incumbrance  be 
had  acquired.  His  claim  was  denied,  and 
it  was  decreed  the  surplus  should  go  to  the 
intervening  creditors  of  the  mortgagor,  less 
a  homestead  exemption  of  $2,000  in  favor 
of  the  latter  and  his  wife,  which  was  or- 
dered paid  to  them.  The  Nebraska  case  Is 
relevant  to  the  point  involved  here  In  sever- 
al respects.  The  court  pointed  out  that  un- 
der the  decree  of  foreclosure  the  sheriff 
could  sell  only  for  cash,  and  hence  could 
not  accept  the  debt  secured  by  the  senior 
Incumbrance  as  part  payment,  though  un- 
der the  law  he  could  give  credit  on  the  pur- 
chase price  for  the  amount  of  the  debts  se- 
cured by  the  deeds  foreclosed.  By  parity  of 
reasoning,  as  Sheppard  was  required  to  sell 
for  cash,  he  had  no  right  to  give  credit  on 
the  Baker  note.  The  Supreme  Court  of 
Nebraska  said  it  was  optional  with  the  sec- 
ond mortgagee,  who  had  foreclosed  those  in- 
struments, and  had  purchased  the  first 
mortgage  whether  the  latter  lien  would  be 
merged  In  the  title  he  acquired  by  buying 
at  the  foreclosure  sale;  that  the  question 
of  his  right  to  the  surplus  did  not  turn  on 
whether  the  first  incumbrance  had  merged 
in  bis  fee,  bnt  be  had  no  more  right  to  the 
surplus  by  virtue  of  the  assignment  to  him 
of  the  first  mortgage  than  a  stranger  would 
have  bad,  or  the  original  first  mortgagee. 
If  the>  title  to  the  property  passed  to  whom- 
soever bought  at  the  sale  under  the  Baker 


mortgage,  then  the  sale  under  the  second 
or  Jones  deed  of  trust  passed  no  title  to 
the  purchaser  at  the  latter  sale.  Neverthe- 
less, If  Jacob  S.  McFerren  was  willing  to 
buy  in  the  property  and  pay  a  price  for  It 
which  would  more  than  discharge  the  debt 
secured,  the  surplus  ought  to  go  to  plain- 
tiff as  mortgagor;  because  whatever  title 
was  purchased  or-  attempted  to  be  purchas- 
ed was  one  which  had  belonged  to  him  and 
he  had  conveyed  to  the  trustee  making  the 
sale.  An  effort  Is  made  to  treat  the  case 
as  analogous  to  one  In  which  the  mortga- 
gor in  a  second  mortgage  assigns  his  equity 
of  redemption  by  way  of  a  third  mortgage, 
or  by  voluntary  sale  or  sale  In  Invltum.  But 
there  is  no  analogy  between  the  two  cases- 
The  foreclosure  of  a  prior  mortgage  cuti< 
off  a  Junior  Incumbrance,  and  any  equity 
to  redeem  therein,  but  does  not  transfei 
that  equity  to  the  purchaser  at  the  sale 
under  the  first  incumbrance,  and  therefore 
does  not  carry  any  right  to  surplus  proceeds 
arising  from  a  sale  under  a  Junior  incum- 
brance. 

The  second  error  assigned  is  the  refusal 
of  the  court  to  permit  defendant  to  Inquire 
Into  the  consideration  plaintiff  paid  for  the 
property  in  controversy  when  he  purchased 
it  from  Plngree  McFerren.  The  purpose  was 
to  prove  defendant  aasomed,  as  part  of  the 
consideration,  the  payment  of  the  Baker  deed 
of  trust  for  $5,000.  He  certainly  did  not  as- 
sume It  in  tlie  deed  Plngree  McFerren  made 
to  him,  but  such  an  assumption  may  be  es- 
tablished by  parol  evidence.  Bensieck  v. 
Cook,  110  Mo.  173,  19  S.  W.  642,  33  Am.  St 
Rep.  422;  Nelson  v.  Brown,  140  Mo.  5S0,  41 
S.  W.  960,  62  Am.  St  Rep.  755.  The  offer 
to  prove  a  parol  assumption  was  vague,  at 
best,  and  really  we  think  the  testimony  of 
plaintiff,  by  whom  defendant's  counsel  at- 
tempted to  prove  the  fact,  amounted  to  a 
denial  that  he  had  agreed  to  assume  and  pay 
the  first  mortgage.  However,  it  might  be 
contended  he  only  denied  having  assumed  it 
in  Plngree  McFerren's  deed  to  him,  and  not 
that  he  did  so  verbally.  Let  us  then  take 
for  granted  he  agreed  verbally  to  pay  said 
note  as  part  of  the  purchase  price  of  the 
property,  and  the  question  occurs  whether 
this  fact  would  be  a  defense  to  the  present 
action,  whether  It  justified  defendant  in  ig- 
noring plaintiff's  demand  for  the  surplus  pro- 
ceeds of  the  foreclosure  sale  and  turning  the 
surplus  over  to  Jacob  S.  .McFerren,  as  holder 
of  the  Baker  note.  No  doubt  such  an  assump- 
tion of  the  debt  would  have  given  Jacob  S. 
McFerren  a  right  of  action  against  plaintiff 
personally,  or  to  attach  the  surplus,  or  reach 
it  by  suit  in  equity,  as  the  circumstances 
might  warrant  But  it  was  no  authority  or 
Justification  for  defendant's  turning  the  sur- 
plus over  to  McFerren,  was  no  equitable  as 
signment  of  the  surplus,  such  as  goes  with 
the  assignment  of  an  equity  of  redemption. 
Plaintiff  might  have  had  ground  to  contend 
the  debt  had  already  been  paid,  or  that  h« 
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had  offsets  or  counterclaims  against  the 
holder  of  the  note,  or  that  the  money,  or  part 
of  It,  was  exempt  from  execution  or  liability 
for  the  debt,  like  the  surplus  in  the  Nebraska 
case,  or  might  have  preferred  to  pay  other 
debts  with  it  To  say  defendant  could  hand 
the  money  over  to  Jacob  S.  McFerren  to  pay 
the  Baker  Incumbrance  would  amount  to  In- 
vesting defendant  with  the  functions  of  a 
court  and  allowing  him  to  settle  the  rights  of 
the  respective  parties.  He  was  a  stranger  to 
any  such  agreement,  if  it  was  made,  and  ob- 
tained no  warrant  from  it  for  disposing,  as 
he  did,  of  the  greater  part  of  the  price  bid 
for  the  property.  We  are  cited  to  the  pas- 
sage in  a  treatise  wherein  It  is  said  the  pur- 
chaser at  a  mortgagee's  or  trustee's  sale 
takes  the  property  subject  to  all  prior  liens, 
and  "no  part  of  the  proceeds  should  be  ap- 
plied to  their  extinguishment  in  the  absence 
of  an  express  provision  therefor  in  the  deed 
of  trust  or  otfier  agreement  hinding  on  the 
mortgagor."  28  Am.  &  Eng.  Ency.  Law  (2d 
Ekl.)  833.  The  italicized  words  are  argued  to 
mean  a  trustee  is  entitled  to  pay  the  surplus 
to  the  bolder  of  a  note  secured  by  a  prior 
mortgage,  if  the  party  named  as  mortgagor 
In  the  Junior  deed  of  trust  under  which  the 
trustee  sells  had  promised  payment  of  the 
prior  mortgage  as  part  of  the  purchase  price 
of  the  land  wboi  he  bought  It  We  think 
those  words  have  no  such  meaning,  but  re- 
fer to  contracts  aliunde  the  deed  under 
which  the  trustee  sells,  by  which  the  grantor 
in  said  deed  agrees  regarding  what  disposi- 
tion shall  be  made  of  surplus  money  accruing 
from  a  sale  and  authorizes  the  application 
of  it  to  prior  liens. 
The  Judgment  Is  a£Brmed. 

NORTONI,  J.,  concurring.    REYNOLDS,  P. 
3.,  having  been  of  counsel,  not  sitting. 


ROSE  T.  MAYES,  Public  Adm'r. 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 
2.  1909.     Rehearing  Denied  Dec.  6,  1909.) 

1.  EZBCUTOIIS  A-RD  Aduinistbatobs  ({  221*)— 

C1.AUI8  roB  Labor— Relationship. 
Services  between  persons  in  family  relation 
ai«  piesnmed  to  be  gratuitous,  and,  to  warrant 
a  recovery  therefor  against  a  decedent's  estate, 
an  express  contract,  or  an  intention  to  charge 
by  one  and  to  pay  by  the  other,  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratota,  Cent.  Dig.  t  901 :  Dec. 
Dig.  8  221.*] 

2.  EXKCUTOBS    AITD    ADUINISTBATOBS    (g    221*) 

—Claims  AOAiNcrr  Estate— Evidence. 
An  Intention  to  charge  and  to  pay  for  serv- 
ices between  persons  in  family  relation  may  be 
proved  by  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Executon 
and  Administrators,  Cent  Dig.  f  90314  ;  Dec. 
Dig.  I  221.*] 


3.  TBLAi  (I  139*1— Taking  Case  fbok  Jxtbt— 

SuFTICIENOr   OF    EVIDENCE. 

A  demurrer  to  testimony  should  not  be 
sustained  if  it  is  so  strong  tliat  fair-minded  men 
may  differ  as  to  the  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  338;   Dec.  Dig.  §  139.*] 

4.  execctobs  and  aoministbatobs  (|  221*)— 
Claiub  Against  Estate  —  Qubstionb  fob 

JUBT. 

Evidence  in  support  of  a  mother's  claim  for 
services  against  the  estate  of  her  deceased 
daughter  examined,  and  held  to  Justify  the  di- 
rection of  a  verdict  for  the  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  903%;  Dec. 
Dig.  {  221.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;  James  T.  Neville,  Judge. 

Action  by  Mary  E.  Rose  against  David 
Mayes,  public  administrator.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

O.  T.  Hamlin  and  J.  T.  White,  for  appel- 
lant W.  D.  Hubbard  and  G.  W.  Goad,  for 
respondent 

COX,  J.  This  case  arises  upon  the  fol- 
lowing account  Sled  by  plaintiff  in  the  pro- 
bate court  .of  Greene  county: 

The  Estate  of  Lillie  Collins,  Deceased,  to  Mary 
E3.  Rose,  Dr. 

1893.  To  amount  of  money  fumish- 
ed  Lillie  to  come  to  Kansas 
from  Kentucky $     2600 

1900.  To  value  of  organ  given  in  ex- 
change for  piano  purchased 

by  Lillie 60  00 

To  services,  household  work, 
cooking,  washing,  etc.,  ren- 
dered for  a  penod  of  four- 
teen yean  from  1891  or  1895 
to  1008  at  $200  per  year. .     2,800  00 

Total  $2,886  00 

There  was  a  trial  by  Jury  and  a  verdict 
for  plaintiff  for  $1,600.  The  admbiistrator 
appealed.  There  was  a  trial  by  Jury  In  the 
circuit  court  where,  at  the  close  of  the 
plaintUTs  testimony,  the  court  sustained  a 
demurrer  thereto,  and  Judgment  was  entered 
for  defendant  Plaintiff  has  appealed  from 
tbls  Judgment  assigning  as  error  the  action 
of  the  court  In  directing  a  verdict  for  de- 
fendant It  is  conceded  that  the  first  item,  $26, 
is  barred  by  limitation,  and  that  there  Is 
no  evidence  to  sustain  the  second  item  of 
$60,  and  that  as  to  these  items  the  Judgment 
is  proper.  The  only  contention  Is  as  to  the 
Item  of  $2,800  for  services. 

The  evidence  tending  to  show  the  rela- 
tionship of  the  parties,  their  condition,  sur- 
roundings, and  manner  of  living  during  the 
time  for  which  services  are  charged  de- 
veloped this  state  of  facts: 

The  plaintiff  is  the  mother  of  the  deceased. 
The  deceased  was  married  at  the  age  of  16 
to  Collins,  and  removed  to  Kentucky  in  1892. 
A  year  or  so  later,  deceased,  Lillie  Collins, 
wrote  to  her  mother,  who  then  lived  at  Wln- 
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InjT  except  a  little  furniture.  The  mother 
and  daughter  continued  from  that  day  un- 
til the  death  of  LllUe,  in  February,  1908,  to 
live  together  as  one  family.  The  mother 
did  moBt  of  the  housework,  the  washing, 
cooking,  etc.  They  remained  In  poor  cir- 
cumstancee  until  the  daughter  LlUle  came  in- 
to possesBlon  of  some  money,  the  date  of 
which  does  not  appear,  but  presumably  about 
1899  or  1900,  for  on  February  18,  1900,  she 
purchased  a  home  in  Springfield,  Mo.,  pay- 
ing $800  therefor.  This  home  was  comfort- 
ably furnished.  They  moved  to  It,  and  lived 
there,  except  for  one  short  interval,  until 
the  date  of  Llllle's  death.  The  care  of  the 
home  and  the  burden  of  the  work  was  per- 
formed by  the  mother.  Llllle  was  away 
from  home  for  a  cohsiderable  portion  of  the 
time,  but  for  what  purpose  does  not  appear. 
She  dressed  stylishly,  the  mother  dressed 
comfortably,  and  the  home  was  transformed 
from  one  of  poverty  to  one  of  comfort. 
There  was  some  evidence  as  to  the  value  of 
the  work  performed  by  the  plaintiff.  Lillie 
died  in  February,  1008,  leaving  an  estate  of 
a  net  value,  Including  the  home,  of  about 
$1,500.  The  plaintiff  offered  a  great  deal  of 
testimony,  in  which  witnesses  detailed  state- 
ments made  by  deceased  in  her  lifetime  rel- 
ative to  a  desire  upon  her  part  to  compen- 
sate her  mother  for  the  labor  she  performed 
in  the  home,  and  it  is  upon  these  statements 
alone  that  the  plaintiff  relies  for  a  reversal 
of  the  judgment  Without  detailing  them  in 
full  we  Incorporate  enough  to  show  their 
general  nature  as  follows: 

In  the  presence  of  Mrs.  Dowd,  sister  of  the 
plaintiff,  soon  after  her  return  from  Ken- 
tucky, she  said,  in  substance,  to  the  plain- 
tiff: "Mamma,  if  you  will  stay  with  me,  I 
will  never  leave  you,  or  forsake  you.  You 
have  been  very  good  to  me,  and  I  will  re- 
pay you  for  all  you  ever  do  for  me,  and  I 
will  provide  a  home  for  yon  as  long  as  I 
live."  To  this  the  mother  made  no  reply. 
At  other  times  she  said  to  Mrs.  Dowd  prac- 
tically the  same  thing  in  the  mother's  ab- 
sence. To  Mrs.  Petty,  about  six  months  be- 
fore her  death,  she  said.  In  substance,  that 
she  got  the  home  In  Springfield  purposely 
for  her  mother  a  home;  that  her  mother 
had  stuck  to  her  and  cared  for  her,  and  she 
got  this  home  for  her  because  she  had  no 
one  else  to  care  for  her;  that  her  mother 
was  the  best  woman  in  the  world,  just  wait- 
ed on  her  like  she  was  .a  second  babe,  did 
all  the  housework,  etc.  Mrs.  Buckmaster 
heard  LllUe  say  to  her  mother.  In  effect, 
that  the  work  was  pretty  bard  on  her,  but 
she  expected  to  pay  her  for  it  Mo  reply 
by  the  mother.  She  also  stated  to  Mrs. 
Buckmaster  that  -  slie  wanted  to  leave  the 
place  clear  of  all  Incumbrance  to  her  mother 
at  her  death,  because  her  mother,  you  might 


so  much  for  her;  that  she  thought  she  could 
not  do  too  much  for  hex  mother.  To  Mrs. 
Smlthson  she  stated  she  thought  her  mother 
was  the  right  one  to  have  her  property,  and 
she  wanted  her  to  have  it  when  she  was 
done  with  it  She  thought  her  mother  had 
earned  it,  because  she  took  care  of  her  when 
she  was  sick.  To  Robert  Smith  and  others 
she  stated  practically  the  same  things.  Ul- 
lle  died  from  the  effects  of  chloroform  given 
preparatory  to  a  snigical  operation,  and  to 
Dr.  EWbrigfat  the  evening  before  the  opera- 
tion she  said:  "Doctor,  if  this  operation  is 
a  dangerous  one,  I  want  to  know  it,  for.  If 
it  is,  I  want  to  make  a  will,  and  give  all 
I  have  to  my  mother."  He  assured  her  tbe 
operation  was  not  dangerous,  and  the  will 
was  not  made. 

The  foregoing  we  think  fairly  states  the 
substance  of  the  testimony  as  preserved  in 
this  record.  Was  it  sufficient  to  take  the 
case  to  the  jury?  The  rules  of  law  applica- 
ble to  this  case  are  well  settled  In  this  state, 
and  are  as  follows:  In  cases  In  which  the 
family  relation  exists,  as  it  undoubtedly  did 
in  this  case,  the  presumption  is  that  services 
rendered  by  one  member  of  the  family  to  an- 
other are  gratuitous,  and,  to  entitle  one  to 
recover  for  services  performed  while  the 
family  relation  existed,  the  burden  is  upon 
the  plaintiff  to  prove  an  express  contract 
for  payment,  or  that  there  was  an  inten- 
tion on  tbe  part  of  the  servitor  to  charge, 
and  on  the  part  of  the  recipient  of  the  serv- 
ices to  pay  for  such  services  at  the  time  they 
were  rendered.  McMorrow  v.  Dowell,  116 
Mo.  App.  289,  90  S.  W.  728;  Sloan  v.  Dale, 
90  Mo.  App.,  loc.  clt  90.  The  intention  to 
charge  by  one,  and  to  pay  by  the  other,  need 
not  be  shown  by  direct  or  positive  testimony, 
but  may  be  shown  by  facts  and  cUxnim- 
stances  from  which  such  intention  may  be 
inferred.  Cowell  v.  Robert's  Ex.,  79  Mo.  218; 
McMorrow  v.  Dowell,  116  Mo.  App.  288,  90 
S.  W.  728;  Fry  v  Fry,  119  Mo.  App.  476, 
94  S.  W.  990;  Cole  v.  Fitzgerald,  132  Mo. 
App.  17,  loc.  cit  25,  111  S.  W.  628.  A  de- 
murrer to  the  testimony  should  not  be  sus- 
tained if  there  is  substantial  testimony  ad- 
duced in  support  of  the  plaintUfs  claim.  By 
this  Is  meant  that  It  should  satisfy  a  reason- 
able, fair-minded  person  of  the  truth  of  tbe 
claim,  or  that  it  should  be,  at  least,  strong 
enough  that  fair-minded  persons  might  dif- 
fer as  to  the  truth  or  falsity  of  the  claim. 
Balrd  v.  Citizens'  Ry.  Co.,  146  Mo.  265,  loc. 
cit.  281,  282,  48  8.  W.  78;  2  Thompson  on 
Trials,  t  1663. 

Keeping  these  wholesome  rules  of  the  law 
in  view  and  weighing  the  testimony  in  the 
light  thereof,  could  fair-minded  persons  dif- 
fer as  to  the  issue  involved  in  this  case,  or 
could  but  one  result  follow?  Here  is  an  ac- 
count of  $2,800  for  14  years  of  service  as 
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a  bonse  servant  by  a  motber  against  a  daugb- 
ter.  It  tbe  services  were  rendered  in  tbls 
capacity  at  all,  they  began  when  both  were 
very  poor,  and  this  condition  continued  for 
some  time.  Then  tbe  daughter  becomes  pos- 
sessed of  some  means.  A  house  Is  bought  by 
her  in  Sprlngfldd,  and  tbe  family  home  of 
poverty  is  changed  to  one  of  comfort.  The 
daughter  gives  frequent  expression  of  her 
aCTectlon  for  her  mother,  and  her  intention 
to  pay  her  for  what  she  does  for  her,  also 
to  leave  her  property  to  her  if  she  should  die 
first  Had  she  done  this,  as  she  might  very 
properly  have  done,  tbls  controversy  would 
never  have  arisen.  The  expressions  of  tbe 
daughter  above  referred  to  began  upon  her 
retnm  to  her  mother  in  1803  or  1884,  and 
were  continued,  without  Interruption,  at  in- 
tervals, to  the  time  of  her  death,  some- 
tlme?  in  the  presence  of  tbe  mother,  some- 
times directly  to  her,  and  sometimes  In  her 
absence.  Tbe  mother  says  nothing.  When 
these  expressions  of  a^ectlon  and  a  desire 
to  repay  her  for  her '  goodness  are  made  di- 
rectly to  the  mother,  no  answer  Is  given  by 
tbe  mother,  but  she  goes  on  tolling  as  was 
ber  wont  for  the  comfort  of  her  daughter 
and  the  good  of  the  home.  No  account  is 
kept  of  services  rendered  during  all  this 
time.  When  the  daughter  acquires  some 
means,  not  a  word  Is  said  by  either  about 
tbe  payment  of  any  sum  due  for  services, 
but  the  little  home  Is  purchased  and  tbe  lives 
of  both  are  made  more  comfortable,  and  the 
devotion  and  love  of  the  mother  and  daugh- 
ter continue  unbroken  to  the  end.  They 
shared  together  the  hardships  of  poverty, 
and  enjoyed  together  the  comforts  of  better 
financial  circumstances.  Shall  we  say  that 
uncler  this  testimony  the  question  as  to 
■whether  they  occupied  the  relation  of  master 
and  servant  or  were  simply  living  in  the  Joy 
of  each  other's  love  was  a  doubtful  one,  and 
about  which  fair-minded  men  might  dlCTer? 
We  think  not  ^o  our  mind  it  would  be  a 
travesty  upon  Justice  and  a  slander  against 
motherhood  to  say  that  under  the  clrcnm- 
stances  developed  In  tbls  case  tbe  daughter 
was  master  and  tbe  mother  servant,  and  the 
motive  for  the  continuance  of  loving  deeds 
and  tender  care  of  the  mother  was  a  wage. 

We  have  examined  carefully  the  cases 
cited  by  appellant  with  other  cases,  and, 
while  the  courts  bave  been  very  liberal  In 
allowing  claims  for  services  against  the  es- 
tates of  deceased  persons,  yet  tbe  evidence 
in  all  snch  cases  mnst  be  weighed  In  tlie 
llgbt  of  tbe  relationship,  conditions,  and  sur- 
roundings of  tbe  parties,  and  that  construc- 
tion given  It  which  comports  with  -reason 
and  Justice.  Where  there  is  urgent  necessity 
for  the  services,  very  slight  circumstances 
bave  been  held  to  be  sufficient  to  make  .out 
a  prima  facie  case.  It  Is  apparent  that  no 
general  rule  can  be  laid  down  as  to  what  evi- 
dence Is  required,  but  each  case  must  stand 


upon  Its  own  facts,  but,  in  the  absence  of 
an  express  contract,  there  must  be  some  evi- 
dence not  only  that  the  recipient  of  the  serv- 
ices Intended  to  pay  for  them,  but  there  must 
also  be  some  evidence  that  tbe  one  render- 
ing the  services  expected  to  be  paid  for 
them,  and  that  such  intention  on  the  part  of 
both  parties  existed  at  the  time  the  services 
were  performed.  In  this  case  there  are  some 
facts  that  militate  against  the  position  of 
the  plaintiff  that  she  at  the  time  tbe  services 
were  rendered  Intended  to  chaige,  and  the 
daughter  Intended  to  pay,  for  tbe  claimed 
services.  This  account  Is  practically  twice 
the  value  of  the  entire  estate.  For  the  first 
few  years  of  the  time  for  which  compensa- 
tion is  claimed  Ldllle  was  poor,  and,  as  f^r 
as  the  evidence  shows,  had  no  prospect  of 
ever  being  able  to  pay  anything.  Then  she 
by  some  means  acquired  some  money.  If 
both  expected  that  the  motber  was  to  be 
paid  for  services  rendered  Lillle,  why  was 
not  something  paid  then?  Nowhere  in  tbe 
evidence  does  it  appear  that  the  mother 
changed  ber  condition,  or  suffered  possible 
financial  loss  by  reason  of  tbe  claimed  servi- 
ces. There  Is  direct  evidence  that  in  one  In- 
stance tbe  daughter  paid  a  doctor's  bill  for 
the  mother,  and  tbe  only  fair  Inference  frofti 
all  the  testimony  Is  that  the  daughter  paid 
the  bills  incurred  for  the  su"  lort  of  the 
family,  and  tbe  mother  did  the  work,  and 
nowhere  In  this  record  do  we  find  any  evi- 
dence from  which  in  our  Judgment  It  could 
be  fairly  Inferred  that  the  mother  Intended 
to  charge  for  these  services  at  the  time. 

Our  conclusion  Is  that  the  real  facts  were 
that  this  mother  and  daughter  lived  all  those 
years  together  exemplifying  a  mother's  love 
and  a  daughter's  devotion,  and  this  was  the 
tie  that  held  them  together,  and  not  the  ex- 
pectation of  payment  for  services  rendered, 
and  that  under  this  evidence,  no  other  con- 
clusion could  be  fairly  reached,  and  that, 
therefore,  the  learned  trial  Judge  was  right 
in  directing  a  verdict  for  the  defendant 

The  Judgment  is  afilrmed.    All  concur. 


GOODLOS  V.  EBfPSON  PACKING  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Nov. 
16,  1909.) 

1.  ACCOBO   AND    SATISrACnON    (J    11*)— Pat- 

MENT  BY  Check— EFnxrr  of  Retention  of 

Check. 

Where  a  voncher  and  letter  showed  that  a 
check  sent  to  a  broker  in  payment  of  his  com- 
missiona  was  in  full  payment  of  the  account 
sued  on,  the  retention  of  the  check,  unaccom- 
panied by  any  explanation,  operated  as  a  pay- 
ment in  full  of  the  account 

[Bd.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {|  76-^;  Dec.  IMg. 
I  11.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  81-84;   vol.  8,  p.  7561.] 
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IN08  on  Past  of  Dzfen dant— Nbcessitt  of. 
Where  a  case  comes  to  the  circuit  court 
from  that  of  a  justice  of  the  peace,  no  plead- 
ings ou  the  part  of  defendant  are  required. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  666 ;   Dec  Dig.  |  174.*] 

3.  Apfeai.  and  Ebbob  ({  903*)— Pbesiticp- 
TI0N8— Action  of  Teial  Coubt— Rbcobd. 
Though  all  presumptions  are  to  be  indulg- 
ed in  favor  of  the  action  of  the  trial  court,  the 
court  on  appeal  cannot  indulge  In  presumptions 
in  the  face  of  the  record. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3671;   Dec.  Dig.  §  903.*] 

Appeal  from  St  Louis  Circuit  Court;  Vir- 
gil Rule,  Judge. 

Action  by  Ward  Gootlloe  against  the  Emp- 
Bon  Packing  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Action  before  a  justice  of  the  peace  on 
an  account  for  commissions.  On  appeal  to 
the  circuit  court  the  case  was  tried  there  be- 
fore the  court;  a  jury  being  waived.  Ob- 
jection was  made  to  the  sufficiency  of  the 
statement  filed  before  the  justice,  and,  the 
objection  being  overruled,  the  trial  proceeded. 
Bvidence  as  to  the  correctness  of  the  claim 
made,  and  as  to  whether  it  was  according 
to  contract  between  the  parties,  was  Intro- 
duced, as  also  this  letter:  "Longmont,  Colo., 
Oct  23,  1906.  Mr.  Ward  Goodloe,  509  Houser 
Bldg.,  St  Louis,  Mo. — ^Dear  Sir:  Enclosed 
find  check  for  ^1.73  in  payment  of  brokerage 
on  Ouerbacher,  Oilmore  Co's.  contract  and 
also  on  Inger  and  McKinzie  of  Joplin,  Mo. 
You  will  note  that  we  had  to  cut  down  both 
of  these  parties.  Kindly  sign  enclosed  vouch- 
er and  return.  Yours  very  truly  [Signed] 
The  Empson  Packing  Company,  by  J.  H. 
Empson,  Pres." 

The  letter  was  accompanied  by  a  voucher 
to  which  was  attached  a  receipt,  all  as  fol- 
lows: 

The  Smpson  Packing  Company,  Longmont,  Colora- 
do, to  Ward  Ckwdloe,  Dr. 

For  Items  as  per  bill  attached. 

2M  per  cent  brokerage  sale  to  Ouer- 

bacher-OIlmore    |l,4«e  00   |IS  23 

10  per  cent,  brokerage  sale  to  Inger 

t    McKlnzle K  00       5  60 


141  73 

"longmont,  Colo.,  Oct  23,  1906.  Received 
from  the  Empson  Packing  Company,  forty- 
one  and  '»/ioo  dollars,  in  full  payment  for 
above  account    Goodloe  Bros. 

"Approved  for  payment  J.  H.  Empson, 
President" 

AJong  with  these  was  a  check  for  $41.73 
to  order  of  plaintiff.  Respondent,  plaintiff 
here,  scratched  out  the  word  "full"  In  the  re- 
ceipt, and  wrote  over  It  In  ink  the  word 
"part,"  and  signed  and  returned  the  receipt 
to  defmdant,  retaining  the  check.  Some  cor- 
respondence between  the  parties  over  their 


is  made  in  the  correspondence  or  testimony 
to  the  receipt  There  were  no  written  plead- 
ings other  than  the  statement  which  had  been 
filed  before  the  justice  which  was  a  bill  on 
billhead  of  plaintiff  dated  September  2,  1907, 
made  out  against  defendant  with  dates,  and 
Items  following: 

1906. 
Sept.  90,    Commlastons     on    Belnhart 

order,  $4.770.00 tlU  IS 

Commissions  on  Ouer- 
bacher-Ollmore    Co., 

LoulsTlUs,   K7 $166  M 

Credit  41  TS 

Due tUSU    UBlt 

fM  44 

No  dedaratitons  of  law  were  asked  or  giv- 
en. At  the  conclusion  of  the  trial,  the  court 
disallowed  the  Relnhart  item  and  found  for 
plaintiff  on  the  Ouerbacher-Oilmore  item, 
awarding  plaintiff  $118.46  on  that,  including 
interest  Defendant  filed  motions  for  new 
trial  and  In  arrest  These  being  overmled. 
and  saving  exception,  it  has  brought  the  case 
here  on  appeal. 

Abbott,  Bidwards  &  Wilson,  for  appellant 
Wm.  S.  Campbell,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  The  court  committed  no  error  in 
refusing  to  hold  the  statement  filed  insuffi- 
cient. Neither  by  any  rulings  at  the  trial 
nor  by  declarations  of  law  are  we  Informed 
on  what  theory  the  trial  Judge  acted  in  hold- 
ing that  there  had  not  been  accord  and  satis- 
faction between  the  parties.  The  voucher 
and  letter  accompanying  the  check  sent  shows 
that  the  checK  was  sent  in  full  payment  of 
the  account,  which  account  covered  the  trans- 
actions here  in  suit  The  retention  of  the 
check,  unaccompanied  by  any  explanation, 
in  the  face  of  the  offer  that  It  was  in  full 
payment,  is  conclusive  on  plaintiff.  We  have 
recently  held  in  the  case  of  Pub.  Geo.  Knapp 
&  Co.  V.  Pepsin  Syrup  Co.,  137  Mo.  App.  472, 
119  S.  W.  38,  that  such  was  the  law.  See, 
also,  Llghtfoot  V.  Hurd,  113  Ma  App.  612. 
88  S.  W.  12a  See  further  Barrett  v.  Kern, 
121  S.  W.  774,  where  the- law  of  accord  and 
satisfaction  is  discussed. '  There  were  no  con- 
flicting facts  in  evidence  on  this  matter  of  ac- 
cord and  satisfaction.  All  there  is  about  It 
is  in  the  letter,  receipt,  and  check.  ''Respond- 
ent claims  that  no  such  defense  was  pleaded. 
This  was  a  case  coming  to  the  circuit  court 
from  that  of  the  justice,  and  required  no 
pleadings  on  the  part  «f  the  defendant 
While  It  is  true  that  all  presumptions  are  to 
be  indulged  in  favor  of  the  action  of  the  trial 
court,  we  cannot  indulge  in  presumptions  in 
the  facet  of  a  record. 

The  judgment  of  the  circuit  conrt  must  be. 
and- is,  reversed.    All  concur. 
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JCICnOLSON  V.  ACME  CEMENT  PLASTER 

CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     Not. 

17,  190©.    Reliearing  Denied  Nov.  30,  1909.) 

1.  COKTBACTB     (S     66*)— CONSIDEBAHON— MU- 
TCAI.  PBOMIBEB. 

Plaintiff,  a  subcontractor,  contracted  to 
plaster  the  interior  of  a  sclioolhouse,  agreeing 
to  do  a  first-class  job  and  to  guarantee  the 
plastering  upon  the  ceiling  would  remain  in 
place  two  years.  The  plaster  which  was  manu- 
factured by  defendant  was  put  upon  the  ceiling 
in  a  workmanlike  manner,  but,  shortly  after 
being  put  on,  it  began  to  blister  and  tall  off. 
W.,  one  of  defendant's  officers,  was  called  in  to 
examine  the  work,  and  he  told  plaintiff  to  re- 
plaster  the  ceilintps  at  once,  and  send  the  bill 
to  him,  and  he  would  pay  it.  Nothing  was  said 
about  what  materials  should  be  used  in  replas- 
tertng,  and  the  same  kind  was  used.  Plaintiff 
had  to  replaster  again,  as  the  coat  put  on  un- 
der the  agreement  with  W.  fell  off.  Beld,  in 
an  action  to  recover  the  cost  of  the  work  done 
nnder  the  agreement  with  W.,  that  plaintiff  as- 
sented to  W.'s  proposal,  which  was  a  binding 
contract  on  both  plaintiff  and  W.  or  defendants 
whom  W.  represented ;  it  being  supported  by 
the  mutual  promises  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  56.*] 

2.  contbacts  (§  22*)— unn-atebai,  contbactb 
— Pebpobmance  by  One  Pabtt— Effect. 

Though  the  contract  was  unilateral  in  the 
fiiat  instance,  it  became  binding  on  defendant 
when  plaintiff  had  done  the  work  and  incurred 
expenses  under  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  75;   Dec.  Dig.  f  22.*] 

8.   CONTBACTS     (I    52»)— COHSIDEBATION  —  RK- 
ETBICnONS. 

PiaintitTs  original  contract  did  not  bind 
him  to  use  defendant's  cement  on  the  ori^nal 
work  or  in  replastering,  but  as  '  It  was  likely 
that  plaintiff  and  W.  understood  that  the  re- 
plastering  was  to  be  done  with  it,  thereby  plain- 
tiff's obligation  was  more  restricted  and  onerous 
than  the  original  contract,  and  was  supported 
by  that  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  52.*] 

4.   GONTBACTS     (i     62*)— COftSIDEBATION— DBT- 

BiHENT  TO  Promisee. 

Though  plaintiff  under  his  original  contract 
was  bound  to  replaster,  and  though  he  was  not 
bound  by  his  agreement  with  W.  to  use  defend- 
ant's cement,  W.'s  conduct  in  cutting  off  further 
investigation  as  to  where  the  responsibility  lay 
for  the  failure  of  the  plaster  to  adhere,  and  di- 
recting plaintiff  to  replaster  at  once,  was  such 
a  detriment  as  to  be  a  valid  consideration  for 
their  contract. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Cent.  Dig.  !§  223,  224 ;    Dec.  Dig.  $  52.*] 

Appeal  from  St.  Louis  Circuit  Court;  Mo- 
ses N.  Sale,  Judge. 

Action  by  Michael  Nicholson  against  the 
Acme  Cement  Plaster  Company.  Judgment 
for  defendant,  and  plaintlft  appeals.  Re- 
Tersed  and  remanded. 

E.  C.  Gerhard  contracted  with  the  board 
of  education  of  the  city  of  St  Louis  to  erect 
the  Webster  School  Building.  He  sublet  the 
contract  for  the  plastering  to  plaintiff,  sub- 
ject to  the  conditions  of  the  main  contract 
between  Gerhard  and  the  board  of  education. 


One  of  those  conditions  was  that  the  contract* 
or  would  guarantee  for  two  years  the  plaster- 
ing on  the  ceilings  should  remain  in  place. 
Every  subcontractor  bidding  on  a  portion  of 
the  work  was  bound  to  read  the  spedflca- 
tlons  in  the  contract  of  the  main  contractor, 
and  it  was  provided  that  persons  who  pro- 
posed for  subcontracts  agreed  to  carry  out 
the  terms  of  the  drawings  and  specifications. 
The  main  contract,  which  became  binding 
on  plaintiff  when  his  bid  for  the  plastering 
was  accepted,  required  as  follows : 

"To  be  plastered  throughout  as  above  spec- 
ified, with  one  of  the  following  cement 
plasters:  Acme,  Royal,  O.  K.,  Peerless,  Aga- 
tlte,  Fire  Pulp,  or  Fitzgerald's  Peoria  Ce- 
ment Plaster.  Plastering  to  be  done  in 
strict  accordance  with  the  manufacturer's 
directions  for  a  first-class  Job.  Plaster  the 
ceilings  throughout  with  as  thin  a  coat  of 
plaster  as  possible  to  make  a  straight  Job, 
using  neat  Acme  wainscot  finish;  the  same 
to  be  mixed  with  clean  water  to  the  proper 
consistency  for  use.  In  case  concrete  lintels 
are  used,  this  contractor  shall  Include  the 
plastering  of  all  lintels,  etc..  In  the  basement 

"Guarantee:  The  contractor  for  plastering 
will  be  required  to  guarantee  that  the  plaster- 
ing upon  the  ceilings  will  remain  in  place — 
said  guarantee  to  be  for  a  period  of  two 
years  dating  from  the  Issue  of  the  final  cer- 
tificate to  the  general  contractor.  All  of  the 
above  work  to  be  a  strictly  first-class  Job  to 
the  satisfaction  of  the  commissioner." 

Plaintiff  bought  Acme  cement  plaster  to  use 
In  the  building.  This  plaster  appears  to  have 
stood  well  on  the  walls,  bat  much  of  that 
put  on  the  ceilings  cracked,  blistered,  and 
fell  off;  so  that  the  work  of  plastering  the 
ceilings  was  not  satisfactory  to  the  building 
commissioner,  and  It  became  incumbent  on 
Gerhard,  as  general  contractor,  to  make  it, 
good,  and,  in  turn,  Nicholson  was  responsible' 
on  his  guaranty  for  two  years.  The  Acme 
Cement  Company  had  published  pamphlets 
in  which  It  advertised  its  plaster  as  possess- 
ing strong  adhesive  qualities,  and  adhering 
firmly  to  brick,  stone,  terra  cotta,  and  wood; 
also  describing  the  plaster  and  expatiating 
on  its  qualities  and  superiority  over  other 
plasters,  saying  it  was  guaranteed  In  every 
particular  as  far  as  the  nature  of  the  ma- 
terial was  concerned,  but  had  to  be  put  on 
in  a  certain  way  to  secure  the  best  results, 
and  setting  out  the  mode  in  which  it  should 
be  spread,  saying,  further,  it  always  proved 
satisfactory  to  architects,  owners,  and  plas- 
terers when  properly  used.  We  are  not 
much  concerned  with  those  matters,  and  suf- 
fice to  say  about  them  the  evidence  goes  to 
show  the  plaster  was  laid  on  the  ceilings  of 
the  building  In  question  in  a  workmanlike 
manner.  After  it  began  to  blister,  crack,  and 
fall  off,  there  was  a  parley  between  the  gen- 
eral contractor  Gerhard,  the  superintendent 
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waiKer,  wno  appears  to  nave  oeen  toe  re- 
sponsible officer  of  the  defendant  company. 
He  examined  the  work,  as  did  also  a  Mr. 
Dngan,  who  was  connected  with  the  com- 
pany, and  Mr.  Toensfeldt,  the  structural  en- 
gineer for  the  board  of  education.  The 
board  was  Insisting  Gerhard,  the  general 
contractor,  repair  the  ceilings  at  once  and 
go  on  with  the  work,  so  the  building  would 
be  ready  for  the  opening  of  sdiool  In  Janu- 
ary, and  Gerhard  was  Insisting  Nicholson 
make  the  repairs  forthwith.  The  upshot  of 
the  matter  was  that  Walker,  representing  de- 
fendant company,  told  plaintiff  to  replaster 
the  ceilings  at  once,  send  him  the  bill,  and 
he  would  pay  It.  This,  in  substance,  is  what 
the  evidence  tends  to  prove.  The  plaster 
had  adbered  to  concrete  well  in  other  in- 
stances when  plaintiff  used  it,  and  it  is  not 
made  clear  why  it  was  a  failure  in  this  one ; 
the  evidence  on  the  point  being  inconsistent 
There  was  some  that  Walker  said  the  plas- 
ter was  too  rich,  other  testimony  he  said  It 
never  would  adhere  to  concrete,  and  other 
evidence  that  he  said  he  would  have  some 
of  it  examined  to  see  what  was  wrong  with 
it  There  was  abundant  evidence  to  prove 
the  plaster  was  bad  and  bad  not  adhered, 
though  it  was  spread  on  properly;  as  there 
was  also  to  prove  Walker  told  Nicholson  to 
replaster  the  ceilings  and  he  would  not  lose 
a  cent,  or  as  some  of  the  witnesses  said, 
send  him  the  bill,  and  he  would  pay  it. 
When  the  interview  occurred  among  the  dif- 
ferent persons  interested,  including  Walker, 
there  had  been  no  official  action  by  the 
board  of  education  through  the  bailding  com- 
missioner rejecting  the  work,  but  the  par- 
ties were  merely  investigating  and  debating 
the  cause  of  the  plaster  falling  off,  and  call- 
ed Walker  in  to  get  his  opinion.  Gerhard  said 
be  was  bound  to  have  a  flrst-class  job  done 
on  the  ceilings,  and  looked  to  Nicholson,  and 
Nicholson  said  he  would  have  had  to  replas- 
ter to  make  the  job  according  to  specifica- 
tions, even  if  Walker  had  not  directed  him 
to  do  so,  and  agreed  to  bear  the  expense. 
Nothing  was  said  in  so  many  words  about 
what  material  should  be  used  in  replastering, 
but  Acme  cement  was  used.  In  the  conver- 
sations antecedent  to  Walker's  agreement 
with  Nicholson  to  bear  the  expense,  the  lat- 
ter, according  to  Gerhard's  testimony,  felt 
like  be  ought  not  to  stand  any  loss  because 
of  the  condition  of  the  ceilings.  He  was 
thinking  about  going  on  to  Johannes,  the 
dealer  from  whom  he  had  bought  the  cement, 
■but  had  not  done  so  as  yet  In  fact,  when 
Walker  agreed  with  Nldiolson,  nothing  defi- 
:nltely  had  been  determined  about  the  latter's 
responsibility,  or  whether  the  material  was 
»t  fault,  and,  If  so,  in  what  respect,  whether 
'  it  vpould  be  wise  to  use  it  again,  or  who  was 
'liable.    These  matters  were  all  undetermin- 


son  naa  to  r^iaster  a  second  time,  tor  tne 
coat  put  on  under  his  agreement  with  Walk- 
er fell  off;  but  he  sefeks  no  recovery  for  the 
second  replastering.  The  cost  of  the  work 
done  under  the  agreement  with  Walker  was 
about  $900,  including  repainting,  material, 
and  wages  to  plasterers  and  common  labor- 
ers. When  the  bill  was  presented  to  Walker, 
he  declined  to  pay  it,  saying  he  expected  a 
bill  of  from  |50  to  |100,  and,  if  a  reasonable 
one  had  been  presented,  he  would  have  paid 
it 

At  the  coiiclnslon  of  the  testimony,  the 
court  instructed  the  Jury  to  return  a  verdict 
for  defendant,  and,  judgment  having  been 
entered  accordingly,  this  appeal  was  taken. 

Daniel  Dillon  and  Paul  Dillon,  for  appel- 
lant   W.  E.  FlBse,  for  respondent 

GOODE,  J.  (after  stating  the  facts  as 
above).  Plaintiff  was  defeated  on  the  theory 
there  was  no  consideration  for  Walker's 
promise  to  pay  the  cost  of  replastering  the 
ceilings,  because  plaintiff  was  under  a  con- 
tract with  Gerhard  to  do  so  if  the  plaster 
first  put  on  crumbled,  and  hence  in  agreeing 
with  Walker  and  performing  under  the  agree- 
ment he  neither  undertook  to  do,  nor  did, 
more  tbsfi  was  within  the  scope  of  bis  obli- 
gation to  Gerhard.  It  is  important  at  the 
outset  to  determine  what  this  obligation  was. 
We  hold  it  was  to  do  "a  strictly  flrst-class 
job  to  the  satisfaction  of  the  commissioner," 
and  guarantee  the  plastering  upon  the  ceil- 
ings would  remain  In  place  two  years.  The 
job  as  first  done  was  concededly  a  failure, 
and,  to  perform  his  contract  it  was  incum- 
bent on  plaintiff  to  do  it  over  so  as  to  make 
It  first  class.  His  obligation  was  not  limited 
to  his  guaranty  in  the  sense  that  he  had  an 
option  to  respond  In  damages  on  his  guaran- 
ty or  make  the  Job  first  class.  It  is  true 
he  might  have  refused  to  replaster,  and  per- 
haps, as  the  contract  was  for  personal  serv- 
ices, he  could  not  have  been  forced  to  do  so. 
and  Grerhard's  only  remedy  against  him 
would  have  been  in  damages.  But  if  these 
things  are  true,  it  does  not  follow  plaintiff 
would  have  performed  his  obllgatloii  by  pay- 
ing damages,  though  be  might  have  discliarg- 
ed  his  legal  liability.  We  are  no  friends  to 
the  doctrine  which  finds  a  consideration  for 
a  promise  to  pay  additional  compensation 
for  the  performance  of  a  contrarct  on  the  the- 
ory that  the  party  to  the  contract  was  only 
bound  to  perform  or  pay  damages  at  his  op- 
tion, and  therefore  the  promise  of  further 
compensation  to  induce  lilm  to  perform  is 
good,  because  it  secures  to  the  promisee  the 
service  he  wants  instead  of  leaving  him  to 
his  remedy  in  damages.  As  to  this  phase  of 
the  subject  we  agree  with  the  views  express- 
ed in  Harriman,  Contracts  (2d  Ed.)  ||  117- 
125,  inclusive,  and  8  Harvard  Law  Rev.  pp. 


27-30.  But  neither  are  we  frlenflly  to  highly 
strained  technical  rules  In  regard  to  the 
consideration  of  contracts,  whereby  agree- 
ments which  parties  nnderstood  to  be  com- 
plete and  Talid  contracts  are  annulled.  In 
this  matter,  more  than  others,  It  is  Impor- 
tant to  keep  the  law  In  accord  with  the  under- 
standing of  the  people;  and  It  Is  our  opin- 
ion that  hardly  any  man,  except  an  astute 
lawyer,  if  placed  as  plaintiff  was,  would 
doubt  be  had  a  good  contract  with  Walker 
to  pay  the  cost  of  replasterlng.  It  Is  a  fair 
inference  from  the  circumstances  In  proof 
that  plaintiff  assented  to  Walker's  proposal 
for  him  to  replaster  at  Walker's  expense. 
If  this  was  true,  there  were  mutual  promises 
which,  according  to  reason  and  some  authori- 
ty, .would  constitute  a  contract  binding  on 
both  plaintiff  and  Walker,  or  defendant 
whom  tbe  latter  represented.  Langdell  In  19 
Harr.  Law  Rev.  496;  Harrlman,  Contracts, 
I  94.  Whether  plaintiff  accepted  the  propos- 
al In  words  or  not,  he  accepted  by  conduct 
to  Walker's  knowledge,  and  replastered  forth- 
with pursuant  to  the  arrangement  If  the 
agreement  was  unilateral  In  the  first  in- 
stance, according  to  the  general  doctrine,  it 
became  binding  on  defendant  when  plaintiff 
had  done  the  work  and  incurred  expense 
under  it  Underwood  Typewriter  C!o.  v.  Cen- 
tury Bldg.  Co.  (Sup.)  119  a  W.  400.  When 
those  two  propositions  of  law  are  to  be  ap- 
plied to  a  case  where  the  new  contract  deals 
with  the  same  subject-matter  as  a  previous 
contract  between  one  of  the  parties  and  an- 
other person,  the  courts  of  the  United  States 
for  the  most  part  do  not  treat  the  new  mu- 
tual promises,  or  even  performance  under 
them,  as  sufficient  consideration  for  the 
agreement,  if  the  performing  party  already 
was  under  an  obligation  to  do  the  Identical 
thing.  In  such  Instances  it  is  conceived 
there  is  no  detriment  to  him  from  the  new 
agreement,  and  whatever  benefit,  if  any,  ac- 
crues to  the  other  party  to  said  agreement,  is 
held  not  an  adequate  consideration.  Plain- 
tiff's original  contract  did  not  bind  him  to 
use  Acme  cement  In  replasterlng,  but  he 
could  choose  among  several  kinds.  The  wit- 
nesses testlfled  nothing  was  said  about  what 
material  he  should  repair  with;  but  likely 
be  and  Walker  understood  the  replasterlng 
was  to  be  done  with  Acme.  If  this  was 
true,  plalntifTs  obligation  was  more  restrict- 
ed and  onerous  than  the  one  he  was  nnder 
with  Gerhard,  and  there  could  be  no  doubt 
that  it  was  supported  by  a  consideration. 
Corrlgan  v.  Detsch,  61  Mo.  290.  As  the  right 
to  deduce  this  inference  from  the  evidence 
Is  somewhat  dubious,  we  will  assume  Walk- 
er's proposal  meant  plaintiff  might  use  any 
of  ttie  cements  mentioned  In  tbe  spedflca- 
tlons.  Considered  in  this  aspect,  the  case 
strikes  us,  after  mucb  search  among  the 
books,  as  one  of  first  impression  in  re8x>ect 
of  tbe  posture  of  affairs  when  Walker's 
promise  was  given.    There  are  numerous  de- 


cisions by  the  courts  of  this  country  that  a 
promise  given  to  a  stranger  by  one  party  to 
a  contract  to  do  what  he  was  already  bound 
to  do  is  no  consideration  for  an  agreement 
by  tbe  stranger  to  pay  for  the  performance. 
1  Parsons,  Contracts  (9th  Ed.)  p.  478,  and 
note;  Harrlman,  Contracts  (2d  Ed.)  {  122; 
Walds-Pollock,  Contracts  (3d  Ed.)  p.  209, 
note  19.  The  rule  Is  the  other  way  in  Ejng- 
land  and  In  a  few  cases  in  this  country.'  Al>- 
bott  V.  Doane,  163  Mass.  433,  40  N.  E.  197, 
34  L.  R.  A.  33,  4T  Am.  St  Rep.  465,  and  an- 
notations. An  examination  of  the  cases 
in  which  this  proposition  has  been  decided 
shows  the  underlying  policy  of  the  rule  is  to 
prevent  persons  from  extorting  compensation 
beyond  what  was  agreed  upon  at  first  for 
complying  with  their  contracts  or  dischar- 
ging a  duty  Imposed  by  law.  The  spirit  of  the 
rule  is  found  in  the  maxim  that  a  man  will 
not  be  suffered  to  take  advantage  of  his  own 
wrong,  and  properly  applied  it  Is  a  whole- 
some rule.  If  allowed  to  control  the  decision 
of  a  case  like  the  one  before  us,  the  reason 
and  policy  of  it  are  forgotten,  and  Its  appli- 
cation becomes  not  only  arbitrary,  but  un- 
just and  mischievous.  Considered  from  a 
commercial  point  of  view,  defendant  had  a 
strong  motive  to  get  the  work  done  over 
without  the  faults  of  the  plastering  becom- 
ing generally  known,  as  would  happen  if 
there  was  a  prolonged  dispute  or  litigation. 
It  cannot  be  said  this  motive  amounted  to 
a  consideration,  for  tbe  financial  benefit  de- 
fendant would  obtain  from  having  the  sub- 
ject dropped,  would  be  indirect,  and  not 
accrue  from  its  agreement  with  plaintiff,  to 
whom  it  was  not  liable  for  defects  in  the 
plaster.  But  let  us  look  closely  at  the  situ- 
ation when  the  agreement  was  made,  and 
the  effect  of  it  on  plaintiff's  conduct.  It  had 
not  yet  been  settled  what  caused  the  plas- 
ter to  drop,  or  whether  the  circumstances 
were  such  as  to  constitute  a  breach  of  plain- 
tiff's contract  The  questions  of  where  tbe 
fault  was  and  where  the  responsibility  rest- 
ed were  under  discussion.  Conceding  the 
conclusion  would  have  been  reached  that 
plaintiff  was  bound  to  replaster,  it  then 
would  have  been  for  htm  to  decide  whether 
he  would  use  Acme  or  some  other  plaster 
in  the  work.  Now  granting  the  arrange- 
ment with  Walker  did  not  bind  plaintiff  to 
use  Acme,  Walker's  conduct  in  cutting  off 
further  Investigation  of  said  matters  and 
directing  plaintiff  to  replaster  at  once  at 
least  caused  plaintiff  to  waive  a  further  ex- 
amination into  his  obligation  and  responsi- 
bility and  further  deliberation  njwn  whether 
he  would  replaster  with  Acme  cement  or 
some  other.  On  deliberation  plaintiff  migbt 
have  decided  to  use  a  different  plaster  in- 
stead of  making  a  second  experiment  with  a 
kind  that  had  failed;  and  in  point  of  fact 
his  re-use  of  Aane  appears  to  have  entailed 
on  him  the  task  of  replasterlng  a  second 
tlm«  at  his  own  loss.     But  the  essential 
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fact  is  that,  while  plaintilTs  obligation  was 
under  examination  and  in  controversy,  the 
matter  was  brought  to  a  close  by  the  agree- 
ment betn-een  plaintiff  and  defendant  The 
case  resembles  Good  Fellows  v.  Campbell,  17 
R.  I.  402,  22  Ati.  son,  where  it  appeared  a 
sister  who  had  t>een  named  as  beneficiary  of 
a  certificate  of  insurance,  while  Ignorant  of 
the  fact,  agreed  the  insurance  money  might 
be  distributed  among  all  her  brother's  heirs. 
Including  herself.  She  was  held  bound  by 
the  agreement  for  this  reason,  among  others : 
That  who  was  entitled  to  the  fund  was  un- 
certain when  the  agreement  was  made,  and 
the  parties  agreed  In  consideration  of  mu- 
tual chances.  See  loc.  cit.,  17  R.  I.  405,  22 
Atl.  307,  and  cases  cited;  also  Harriman, 
Contracts,  {  100.  The  situation  with  wlilch 
we  are  dealing  is  not  that  of  a  party  at- 
tempting to  extort  additional  pay  for  doing 
something  he  had  bound  himself  to  do,  for 
plaintiff  was  not  attempting  to  evade  his 
obligation,  but  to  ascertain  it  and  settle  on 
how  to  perform  it.  We  think  there  was  a 
detriment  to  plaintiff  in  agreeing  with  Walk- 
er and  performing  the  agreement,  and,  if 
there  was,  the  arrangement  became  a  con- 
tract supported  by  a  valid  consideration. 
Strode  v.  Transit  Co.,  197  Mo.,  loc.  dt  622, 
95  S.  W.  851;  Underwood  Typewriter  Co. 
V.  Century  Bldg.  Co.,  supra.  We  say  nothing 
about  whether  the  repairing  was  done  for 
reasonable  prices,  as  that  is  a  matter  for  the 
triers  of  the  fact 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


DAIiPIXB  V.  LUME  et  al. 

(St  liouig  Court  of  Appeals.    Missouri.    Nov. 
16,  1900.) 

1.  CoupnouisK  ANn  Settlekent  ((  19*) — Ik- 
PEACHMENT— Mistake. 

A  compromise  will  not  be  disturbed  by  a 
court  of  equity  because  of  a  mistake  eitlier  of 
law  or  fact,  in  absence  of  inequitable  conduct  of 
the  other  party  affecting  the  complaining  party. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  U  67,  T3 ;  Dec.  Dig. 
I  19.*] 

2.  COMPBOmSE  AITD   SETTI.KMENT  (U  5,   19*)— 

Natube  of  Tbarsaction  —  Coupbomise  OB 

Settlement. 

Where  the  accounts  of  a  partnership  were 
examined,  and  a  balance  struck,  after  an  invea- 
torr  was  made  in  the  presence  of  all  the  parties, 
and  some  $60  was  found  to  be  due  a  partner  aa 
his  share,  nis  offer  to  take  $100  and  retire  from 
the  firm  was  an  offer  to  compromise,  and  not  a 
final  settlement,  and  he  cannot  have  it  set  aside 
because  of  any  mistake  in  striking  the  balance. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement.  Cent  Dig.  JS  10-16,  67-75: 
Dec.  Dig.  fl  5,  iO.*] 

3.  ESquity  (I  66*)  — Maxims  — NECEBsrrr  of 
Doing  Equity. 

One  coming  into  eqnity  must  do  equity,  and 
cannot  repudiate  a  transaction  without  return- 


ing to  the  other  party  what  he  has  leceived 
thereunder. 

[Ed.  Note.— For  other  cases,  see  Ekiuity,  Gent 
Dt  a  188-190 ;  Dec.  Dig.  i  66.*] 

4.  Pleadiho  (I  72*)— Equity— Offkb  to  do 

Equity. 

A  general  prayer  for  relief  and  offer  to  do 
eqnity  is  sufficient  in  order  to  invoke  the  pow- 
ers ot  equity  to  set  aside  an  inequitable  trans- 
action, without  specifically  pleading  a  tender  ot 
the  money  received  thereunder,  as  the  court  will 
require  complainant  to  put  the  other  party  in 
statu  quo  as  the  price  of  its  decree. 

[Ed.  Note.— For  other  cases,  see  Fleading, 
Dec.  Dig.  {  72.*] 

Appeal  from  St  Louis  Circuit  Court;  Mos- 
es N.  Sale,  Judge. 

Suit  by  Ugo  Dalpine  against  Aogelo  Lume 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

This  is  a  suit  by  plaintiff  against  his  for- 
mer partners,  the  defendants,  to  set  aside 
what  Is  alleged  to  be  a  settlement  arrived  at 
between  them  on  the  dissolution  of  the  part- 
nership.   The  original  petition  charged  fraud 
and  mutual  mistake,  and  avers:    That  rely- 
ing upon  the  representations  of  the  defend- 
ants and  correctness  of  figures,  plaintiff  had 
received 'and  accepted  the  sum  of  $70.39  in 
full  settlement  of  his  interest  in  the  parther- 
ship  business  and  withdrew  ftom  the  firm; 
that  the  defendants  appropriated  to  them- 
selves all  the  balance  of  the  accrued  profits 
of  the  partnership  business,  which  plaintiff 
alleges  were  of  the  value;  of  about  $3,611.30, 
net.  In  which  he  avers  his  share  is  $487.28. 
less  $70.39  paid  him;    that  on  accotut  of 
that  fraud  and  mutual  mistake,  the  settle- 
ment made  should  be  vacated,  and  an  ac- 
counting of  the  business  and  profits  of  the 
partnership  be  had,  and  the  rights  of  the 
parties  established ;  and  that  the  court  enter 
a  decree  dissolving  the  partnership  and  ren- 
der a  decree  in  favor  of  plaintiff  for  such 
sum  as  is  found  to  be  Jastly  due  him,  and 
for  general  relief.    The  answer  was  a  gen- 
eral denial.    After  the  evidence   was  con- 
cluded, the  court  proceeded  to  render  Judg- 
ment placing  its  finding  in  favor  of  defend- 
ants on  the  conclusion  the  court  had  arrived 
at,  that  there  bad  been  no  fraud  attempted 
or  practiced  on  the  plaintiff.     Whereupon 
plaintiff's  counsel  asked  leave  to  amend  by 
striking  out  the  allegation  of  fraud  and  to 
stand  on  the  allegations  of  error  and  mutual 
mistake.     The  court  permitted  this  to  he 
done,  and,  taking  the  case  under  advise- 
ment dismissed  the  case,  finding  for  the 
defendants.     Whereupon  plaintiff  appealed, 
having  filed  a  motion  for  new  trial,  which 
was  overruled;    plaintiff  duly  saving  excep- 
tions. 

It  appears  from  the  evldmce  in  the  case 
that  plaintiff  and  defendants  bad  formed  a 
partnership  to  carry  on  the  business  of  gro- 
cers, in  St  Louis.  After  the  partnership 
had  existed  for  about  a  year,  it  appears  to 
have  been  agreed  that  it  should  be  dissolved 
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and  a  division  made  of  the  firm  asseta.  A 
paper  to  that  effect  was  drawn  np  In  Italian 
by  one  of  the  defendants;  all  the  parties 
being  of  that  nationality.  This  paper  was 
introduced  In  evidence  by  plaintiff,  which, 
translated,  is  as  follows:  "The  division  will 
be  made  <m  the  basis  of  the  Inventory, 
whether  from  the  Inventory  there  should  be 
a  gain  or  loss.  The  gain  or  loss  will  be  d.l- 
vided  among  the  partners  In  equal  parts." 
It  does  not  appear  that  this  paper  was  sign- 
ed by  anybody,  and  the  averment  in  the  pe- 
tition as  amended  Is  that  the  partnership 
Itself  was  a  verbal  one;  no  written  articles 
appearing  ever  to  have  been  drawn  up.  Act- 
ing under  this  understanding  or  agreement, 
the  defendants  and  plaintiff,  with  a  Mr. 
Nasse,  who  had  been  requested  by  the  de- 
fendant linme  to  act  as  e  sort  of  appraiser 
in  the  matter,  met  and  proceeded  to  take 
and  make  an  inventory  and  ai^ralsement  of 
tbe  goods,  accounts,  credits,  and  debits,  with 
a  view  of  arriving  at  a  basis  for  a  dissolu- 
tion. There  was  some  evidence  to  the  ef- 
fect that  plaintiff  had  offered  to  sell  out  his 
Interest  to  one  or  both  of  the  defendants, 
asking  in  tbe  neighborhood  of  $300  for  his 
Interest  Tbe  inventory  and  appraisement 
were  made  by,  or  in  tbe  presence  of,  three 
men  and  the  plaintiff;  so  far  as  we  can 
gather  from  tbe  record,  the  three  partners 
behig  present,  plaintiff  acting  tot  himself, 
and  Mr.  Nasse  acting  for  the  other  two. 
Several  days  were  consumed  in  making  np 
this  statement  and  reducing  it  to  writing, 
and  on  Its  completion  the  partners  and  Mr. 
Nasse  meeting,  the  latter  stated  to  the  plain- 
tiff, according  to  the  latter,  that  there  was 
$70  coming  to  him.  While  Mr.  Nasse  was 
making  the  calculations  from  which  he  ar- 
rived at  this  result,  plaintiff  was  sitting  by 
him.  According  to  Mr.  Nasse's  testimony, 
he  went  over  the  ledger  with  the  plaintiff, 
added  the  outstanding  accounts  to  the  Inven- 
tory, and,  after  they  got  through  that,  took 
the  liabilities  and  deducted  that  from  the 
former  figure,  then  put  down  the  three  ac- 
counts In  rotation,  and  took  off  what  each 
man  had  drawn.  Quoting  Mr.  Nasse:  "The 
business  showed  a  profit  of  so  much,  and 
Mr.  Dalplne  was  sitting  there,  and  I  here 
(indicating),  and  the  other  two  were  stand- 
ing on  the  other  side,  and  after  we  had  got 
the  figures  down  we  both  added  them,  and  I 
said,  'There  is  some  60  odd  dollars  that  Is 
coming  to  you,  Mr.  Dalplne.'  I  think  that 
was  tbe  amount  I  know  it  was  not  a  hun- 
dred dollars,  and  we  didn't  examine  the  flg- 
nres  again.  We  Just  had  them  on  yellow 
sheets  of  paper,  and  after  we  had  this  bal- 
ance Mr.  Dalplne  said,  'Give  me  $100  and  I 
will  walk  out'  and  I  told  Mr.  Lume  that 
that  would  be  the  best  way  to  settle  it  and 
he  said,  'You  pay  him  $100,'  and  I  told  him 
I  would  do  80,  and  they  then  wrote  np  the 
dissolution  of  partnership,  and  Mr.  Dalpine 
then,  wrote  out  a  receipt.  This  receipt  reads: 
'Received  of  Mr.  Lume  $100  in  full  of  ac- 


count in  law  and  equity.'"  This  witness 
further  testified  that  as  Mr.  Dalplne  was 
writing  the  receipt  he  asked  witness  how 
to  spell  the  word  "equity,"  and,  after  he 
was  told,  he  asked  witness  what  it  meant, 
and  witness  explained  It  to  him.  Testifying 
as  to  what  took  place  at  the  time  when  they 
were  going  over  the.  figures,  plaintiff  said 
that  Mr.  Nasse  told  him  that  there  was  just 
$70  coming  to  him,  whereupon  he  said: 
"If  I  have  $70  coming,  I  ask  $100  to  go  out 
of  business,  because  we  had  another  stock 
of  goods  to  be  calculated  at  ha'lf  the  amount 
of  costs  not  Included  In  that  inventory.  I 
Just  trusted  on  what  Mr.  Nasse  said.  They 
gave  me  a  check  made  by  Mr.  Nasse.  I 
go  down  to  his  business  place  after  tbe  in- 
ventory, and  he  gave  me  a  check  f<w  $100." 
Plaintiff  further  testified  that  the  day  after 
that  he  talked  with  a  friend,  who  was  an  ex- 
pert accountant  and  he  told  him  there  must 
be  some  mistake  or  misrepresentation  about 
the  matter,  tliat  he  went  to  see  Mr.  Nasse, 
and  told  him  that  there  must  be  a  mistake 
about  tbe  inventory  he  had  made  the  day  be- 
fore, filr.  Nasse  said:  "WeU,  I  don't  think 
so.  What  you  say  is  a  mistake  is  only  mon- 
ey that  must  be  paid  on.  the  expenses  of  the 
firm."  Plaintiff  a.fterwards  went  back  to 
Mr.  Nasse,  accompanied  by  some  one  who 
spoke  better  English  than  be  did,  and  had 
him  explain  the  matter  to  Mr.  Nasse,  and 
Mr.  Nasse  said  that  it  it  was  the  way  he 
said,  he  would  talk  to  defendants  and  have 
the  matter  settled.  No  other  settlement 
however,  was  made  between  the  parties. 

The  defendant  Lume,  giving  his  version  of 
the  transaction,  states  that  plaintiff,  when 
the  matter  of  dissolution  was  talked  of,  said 
he  would  rather  take  $300  for  his  share  and 
step  out  whereupon  Lume  told  him  to  col- 
lect all  the  money  he  could,  and  when  he 
came  back  they  would  see  how  the  firm 
stood.  Plaintiff  went  out  and  collected  some 
$268,  out  of  which  he  retained  some  $18  for 
expenses  and  put  the  balance,  $250,  in  his 
pocket  After  this  the  Inventory  and  ap- 
praisement was  entered  upon.  Mr.  Lume's 
version  of  the  transaction  Is  that  after  Mr. 
Nasse  had  figured  with  Mr.  Dalplne,  Mr. 
Nasse  and  Mr.  Dalplne  having  done  all  the 
figuring  In  the  matter,  and  neither  Devotl 
nor  himself  (Lume)  having  anything  to  do 
with  the  figures,  and  after  Nasse  and  Dal- 
plne bad  gcme  over  the  papers,  and  Nasse 
had  told  Dalpine  that  his  share  was  about 
$60  or  $70:  "Mr.  Dalplne  Jumped  off  the 
chair  and  said,  'If  you  give  me  $100,  I  will 
walk  out'  and  yfi.  Nasse  said,  'What  do  you 
think  about  it?'  And  I  said,  'I  would  like  to 
give  yon  tlie  $100,  Mr.  Dalpine,  but  I  haven't 
got  it  In  my  pocket'  and  Mr.  Nasse  said,  'I 
win  loan  yon  $100.'  And  afterwards  Mr.  Dal- 
plne writes  some  paper  receipt  and  a  paper 
dissolving  the  partnership.  The  receipt  said 
Mr.  Dalpine  got  $100  in  full  payment  'in  law 
and  equity.'  I  remember  Mr.  Dalplne  asked 
Mr.  Nasse  how  to  spell  'equity.' "    On  cross- 
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examination  thl^  defendant  testifled  that  tbe 
object  of  taking  the  inventory  was  for  the 
purpose  of  showing  the  condition'  so  that 
Dalpine  could  either  buy  them  out  or  they 
could  buy  him  out.  "Mr.  Dalpine  aaked  for 
$300,  and  I  wanted  to  Icnow  how  the  firm's 
nffalrs  were.  The  object  was  not  to  make  a 
general  dissolution,  but  to  arrive  at  an 
amount  at  which  one  was  to  buy  the  other 
out"  Asked  If  his  idea  was  that  they  were 
not  to  dissolve  the  partnership  and  make  a 
distribution  of  the  profits  and  losses,  but 
merely  to  determine  the  condition  of  the 
business  so  that  be  would  have  a  basis  for 
buying  or  selling,  witness  said:  "No,  my  In- 
tention was,  when  the  place  paid  ail  the 
debts,  to  divide  it.  My  Intention  was  to  dis- 
solve the  partnership  and  pay  the  debts  first 
and  then  divide  it  afterwards." 

Joseph  Wheless,  for  appellant  Buder  k 
Buder,  for  respondents. 

BBXNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  Probably  with  more  particular- 
ity than  necessary,  we  have  set  out  the  sal- 
ient facts  in  the  case  as  developed  at  the 
trial,  not,  however,  giving  figures  of  the  basis 
of  settlement,  as,  in  the  view  we  take  of  the 
case,  that  is  not  material.  In  our  view  of 
this  case  and  of  tbe  testimony  In  It  the  set- 
tlement arrived  at  between  plaintiff  and  the 
defendant  by  which  $100  were  paid  to  plaln- 
tlft,  and  for  which  he  signed  the  receipt  here- 
tofore copied,  comes  more  closely  under  the 
domain  of  a  compromise  of  disputed  matters 
than  a  case  of  intended  settlement  and  ad- 
justment of  accounts  between  the  parties 
with  the  nicety  usually  requisite  in  arriving 
at  a  basis  for  a  settlement  on  dissolution  of 
a  firm.  Referring  it  to  the  class  of  compro- 
mises, we  find  the  rule  In  equity  to  be  that 
such  transactions  "will  not  be  disturbed  for 
any  ordinary  mistake,  either  of  law  or  of 
fact  in  the  absence  of  conduct  otherwise  in- 
equitable, since  their  very  object  is  to  settle 
all  such  possible  errors  without  a  judicial 
controversy."  2  Pomeroy's  Eq.  Jur.  (3d  Ed.) 
{  SCO.  The  author  further  calls  attention  to 
the  fact  that  there  are  dicta  "to  the  effect 
that  a  party  will  be  relieved  from  a  compro- 
mise In  which  he  has  surrendered  property  or 
other  rights  unquestionably  his  own,  through 
a  misconception  of  a  clear  legal  rule,  or  an 
erroneous  supposition  that  a  legal  duty  rest- 
ed upon  him,  whereas  plainly  no  such  duty 
existed;  but  the  decisions  show  that  these 
dicta  must  be  confined  to  circumstances 
which  render  the  compromise  virtual  sur- 
prise, or  to  cases  in  which  it  was  Induced  by 
positive  Inequitable  conduct  of  the  other  par- 
ties. Voluntary  settlements  are  so  favored 
that  If  a  doubt  or  dispute  exists  between 
parties  with  respect  to  their  rights,  and  all 
have  the  same  knowledge,  or  means  of  ob- 
taining knowledge,  concerning  the  circum- 
stances Involving  these  rights,  and  there  Is  no 
fraud,  misrepresentation,  concealment  or  oth- 
er misleading  Incident,  a  compromise  into 


which  they  thus  voluntarily  enter  must  stand 
and  be  enforced,  although  the  final  issue  may 
be  different  from  that  which  was  anticipated, 
and  although  the  disposition  made  by  the 
parties  in  their  agreement  may  not  be  that 
which  the  court  would  have  decreed  had  the 
controversy  been  brought  before  it  for  de- 
cision." 

It  is  pretty  plain  that,  according  to  the 
statement  drawn  up  by  Dalpine  and  Nasse, 
and  according  to  the  way  the  Interests  of  tbe 
respective  parties  were  then  cast  up,  there 
was  only  about  $60  or  $70  coming  to  this 
plaintiff.  That  may  or  may  not  have  been 
the  correct  amount.  It  may  have  been  the 
result  of  applying  a  wrong  rule  of  account- 
ing, adopted  by  Mr.  Nasse;  but  wboi  plain- 
tiff, with  the  facts  before  him,  ended  the 
matter  by  saying  that  he  would  retire  If  he 
were  paid  $100,  It  is  pretty  clear  that  he  was 
not  relying  upon  the  agreement  of  dissolution 
or  the  correctness  of  Mr.  Nasse's  figures,  but 
was  making  an  offer  that  can  bear  no  inter- 
pretation, but  an  offer  of  compromise.  It  is 
true  that  in  his  testimony  plaintiff  said 
something  about  the  extra  $30  covering  some 
stock  not  taken  Into  account  That  can  hard- 
ly be,  however,  for  the  testimony  of  Mr. 
Nasse  and  of  the  plaintiff  himstif  is  that 
the  inventory  and  appraisement  was  com- 
plete and  covered  everything,  and,  indeed, 
the  only  contention  now  made  la,  not  that 
there  was  something  excluded  from  tbe  in- 
ventory and  ttie  appraisement  but  that  a 
mistake  has  been  made  in  the  manner  of 
distributing  tills  surplus,  a  misapplication 
of  proper  accounting  or  bookkeeper's  mies — 
legal  rules,  more  accurately,  in  tbe  distribu- 
tion of  this  surplus.  To  end  the  matter  be- 
tween them,  however,  plaintiff  asked  and 
was  paid  $100,  and  he  himself  drew  up  a  re- 
ceipt with  full  understanding  of  the  terms, 
acknowledging  full  payment  of  all  claims  at 
law  or  in  equity,  even  being  careful  to  have 
the  term  "equity"  explained  to  him.  It  is 
a  serious  question  In  this  case  as  to  whether 
the  mistake,  under  these  facts,  is  one  of  law 
or  of  fact  The  decisions  on  this  point  turn 
upon  such  nice  distinctions  that  while  that 
point  is  suggested  by  counsel  for  defendants, 
we  do  not  think  it  necessary  to  enter  into  it 
Counsel  make  the  further  point  that  there 
was  no  offer  upon  tbe  part  of  the  plaintiff, 
either  in  his  petition  or  at  the  trial,  to  return 
the  $100,  which  beyond  dispute  were  paid 
to  him.  It  is  a  rule,  without  exception, 
that  one  coming  into  a  court  of  equity  must 
do  equity,  and,  before  be  can  have  the  trans- 
action undone  which  he  desires  to'  repudiate, 
he  must  be  required  to  return  all  that  he  has 
received  on  account  of  it;  but  this  need  not 
tte  by  pleading  an  offer  or  tender  of  the  re- 
turn of  that  which  was  received.  The  rule  is 
that  where  the  party  inserts  a  general  prayer 
for  relief,  and  proffers  to  do  equity  on  his 
part,  these  general  allegations  are  sufficient 
and  the  court  will  require  him  to  refund 
or  put  the  other  party  in  statu  quo  as  the 
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price  of  tbe  decree  it  gives.  This  has  been 
distlncQy  held  In  a  number  of  Missouri  cases, 
which  were  equitable  actions,  when  treating 
of  the  pleadings  In  them.  The  case  of  Whe- 
len  V.  RelUy,  61  Mo.  565,  the  opinion  by 
Judge  Sherwood,  Is  a  leading  authority  In 
point  The  case  of  Paquin  v.  MlUlken,  163 
Mo.  79,  loc  clt  104-106,  63  8.  W.  417,  1092, 
follows  the  rule  announced  In  the  Whelen 
Case.  This  court,  In  the  case  of  Haydon  v. 
Frisco  R.  R.,  117  Mo.  App.  76,  loc.  clt  106 
and  107,  03  S.  W.  833,  reviews  these  author- 
ities and  so  held.  The  Haydon  Case  was  af- 
firmed on  this  point  by  the  Supreme  Court 
121  S.  W.  15.  The  rule  which  requires  a 
party  to  do  equity  before  he  Is  entitled  to 
equity,  as  said  by  Judge  Sherwood  In  Wbe- 
len  T.  Rellly,  supra,  "finds  Its  application, 
not  in  questions  of  pleading  nor  by  what  the 
plaintiff  offers  to  do  therein,  but  in  the  form 
and  frame  of  the  orders  and  decrees,  both 
Interlocutory  and  final,  whereby  equitable 
terms  are  Imposed  as  a  condition  precedent 
to  equitable  relief  granted." 

Upon  consideration  of  all  the  facts  In  the 
case,  we  have  concluded  that  the  action  of 
the  circuit  court  in  finding  for  the  defend- 
ants is  for  the  right  parties,  and  Its  Judg- 
ment la  affirmed.    AU  concur. 


MARTIN  et  al.  v.  BENNETT  et  al. 

<SpringfieId  Court  of  Api>eal8.    Missouri.    Nor. 
2,  1909.    Rehearing  Denied  Dec.  6,  1009.) 

1.  Schools  and  Schooi.  Dibtbicts  (i  111*)— 
Letting  Taxes— Injunction  bt  Taxpat- 

EBS. 

Tazpaying  citizens  of  a  city  school  district 
may  sue  to  restrain  the  school  board  from  levy- 
ini;  taxes  to  pay  Interest  on  illegal  school  dis- 
trict bonds  and  to  provide  a  fund  to  redeem 
them. 

\Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  266;   Dec.  Dig.  ( 

2.  Appeal  and  Ebror  (|  301*)  —  Questions 
Reviewable  —  Questions  Not  Raised  in 
CouBT  Below. 

Where  a  defendant  answered  the  amended 
petition,  and  did  not  save  the  point  in  his  mo- 
tion for  new  trial  that  the  court  erred  in  per- 
mitting the  amended  petition,  the  point  was  not 
reviewable  on  appeal. 

fEd.  Note. — For  other  cns»s.  see  Apncal  and 
Error,  Cent  Dig.  {|  1743.  1753-1755;  Dec.  Dig. 
«  301.*] 

3.  OouBTS  (I  91*)  —  Decisions  of  Couet  of 
Last  Resobt. 

The  Court  of  Appeals  must  follow  the  deci- 
sions of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  325,  320;  Dec.  Dig.  I  91.*] 

4.  Schools  and  School  Distbicts  (|  97*)— 
Issuance  of  Bonds— Elections — Validitt. 

An  order  of  the  board  of  directors  of  a  city 
school  district  reciting  that  a  proposition  to  au- 
thorize the  iKtard  to  issue  bonds  for  the  erection 
of  an  additional  school  building  shall  be  submit- 
ted to  the  voters  at  the  annual  election  to  be 
held  on  a  designated  date  and  that  the  secretary 
of  the  board  shall  give  notice  of  the  same  aa  the 


law  directs  is  insufficient  for  failing  to  specify 
the  place  for  the  election. 

[Ed.  Note. — For  other  cases,  se^  Schools  and 
School  DistricU,  Cent  Dig.  i  226 ;  Dec.  D4g.  t 
97.*] 

5.  Schools  and  School  Distbicts  ({  97*)— 
Erection  of  School  Buildings— Poweb  of 
DiBECTOBS — Statutes. 

Under  Laws  1903.  p.  226  (Ann.  St  1906, 
i  9752a),  empowering  tne  board  of  directors  of  a 
school  district  to  issue  bonds  to  purchase  a  site 
for  a  school  building  when  authorized  by  the 
voters,  a  board,  authorized  by  the  voters  to  imr- 
chase  a  site  and  erect  a  new  building  thereon,  is 
without  authority  to  use  the  money  derived  from 
the  sale  of  bonda  in  erecting  a  new  schoolhouse 
on  the  old  site. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  I  227 ;  Dec  Dig.  { 
97.*] 

6.  Schools  and  School  Districts  ({  67*)— 
Ebection  of  School  Buildings— Poweb  of 
Dibeotobs— Statutes. 

Rev.  St  1899,  |  9865  (Ann.  St.  1906,  p. 
4523),  authorizing  the  board  of  a  school  district 
to  establish  a  school  of  higher  grade  than  the 
primary,  etc.,  authorizes  the  board  of  a  district 
organized  under  chapter  154,  art.  2,  relating  to 
the  organization  of  city,  town,  and  village  school 
districts,  to  build  additions  to  a  primary  school 
building  when  the  necessities  of  the  district  do 
not  demand  a  division  of  the  district  into  a 
primary  or  ward  schools,  but  prohibits  the  erec- 
tion of  more  than  one  primary  school  bailding 
on  one  school  site,  and  the  authority  to  estab- 
lish a  high  school  carries  with  it  the  authority  to 
erect  a  building  therefor  on  ground  owned  or  to 
l>e  acquired  by  the  district. 

[Bid.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  tl  108,  169;  Dec. 
Dig.  {  67.*] 

Appeal  from  Circuit  Court,  Dent  County; 
Ii.  B.  Woodside,  Judge. 

Action  by  W.  T.  Martin  and  others  against 
H.  A.  Bennett  and  others.  From  a  judgment 
for  plaintiffs,  defendant^  appeal.    Affirmed. 

W.  P.  Elmer  and  O.  C.  Dalton,  for  appel- 
lants.   J.  D.  Gustin,  for  respondents. 

GRAT,  J.  This  suit  was  instituted  in  the 
circuit  court  of  Dent  county  July  11,  1907. 
The  purpose  was  to  procure  a  perpetual  In- 
junction restraining  the  appellants  from  sell- 
ing certain  school  bonds  Issued  by  the  Sa- 
lem school  district  and  from  erecting  a 
schoolhouse  on  block  17  in  tlie  city  of  Salem. 
The  Salem  school  district  Is  a  city  district 
and  the  appellants,  except  E.  L.  Dye,  are  the 
directors  thereof,  and  said  Dye  at  the  time 
this  9uit  was  commenced  had  edtered  Into  a 
contract  with  the  school  Doard  to  erect  a 
schoolhouse  for  the  district  on  block  20,  in 
said  city.  The  respondents  are  taxpaying 
citizens  of  the  district  Block  20  lies  Just 
west  of  block  17,  and  at  one  time  was  sepa- 
rated therefrom  by  a  street  40  feet  wide. 
In  1874  the  school  board  erected  a  fence* 
around  the  district  property,  including  the 
street  between  the  blocks,  but  leaving  a  way 
for  vehicles  on  the  west  side  of  the  district 
property,  and  erecting  stiles  or  gates  for 
footmen  where  the  fence  was  across  the 
street     This  fence  remained  for   20  years 
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as  cue  8CUU01  grouuoB  oi  loe  aiscrici.  xue 
records  of  the  city  were  destroyed  by  Are  In 
18S6,  and  the  evidence  does  not  show  that 
the  city  of  Salem  by  any  official  action  va- 
cated the  portion  of  the  street  so  fenced. 
An  amended  petition  was  filed  alleging  that 
tilock.  17  was  the  school  house  site  of  the  dis- 
trict, and  that  the  board  was  about  to  move 
the  site  to  block  20  without  authority  of 
law,  and  erect  a  schoolhouse  thereon,  and  Is- 
sue illegal  bonds  of  the  district,  and  levy 
taxes  on  all  property  In  said  district  to  pay 
the  interest  on  said  bonds,  and  to  provide  a 
sinking  fund  with  which  to  redeem  them; 
and  further  alleging  that  the  erection  of 
said  building  would  necessitate  establishing 
additional  closets  for  the  use  of  the  pupils 
and  teachers  of  said  new  building,  and  that 
no  sewers  were  in  said  city,  and  hence. the 
premises  near  said  closets  would  become 
unhealthy,  and  further  alleging  that  the  chil- 
dren attending  said  school  would  disturb  the 
peace  of  citizens  living  in  the  neighborhood, 
and  that  said  closets  and  said  disturbance 
would  constitute  a  public  and  private  nui- 
sance, and  praying  that  all  the  acts  com- 
plained of  be  enjoined.  A  temporary  Injunc- 
tion was  granted.  By  agreement  of  parties 
the  capse  was  referred  to  Hon.  C.  C.  Bland 
to  make  a  finding  on  both  the  facts  and  the 
law.  The  referee  in  due  time  made  his  re- 
port finding  the  district  property  in  block  20 
was  a  part  of  the  schoolhouse  site  of  the 
district,  and  not  a  new  site,  and  falling  to 
find  that  any  private  nuisance  was  about 
to  I  e  created,  but  finding  that  the  bonds  were 
illegal,  and  that  the  board  bad  no  right  to 
erect  the  building  on  the  old  school  site.  The 
report  of  the  referee  was  made  a  part  of  the 
judgment  of  the  court,  whereby  the  court  ad- 
judged "defendants  have  no  right  to  erect 
the  contemplated  school  building  upon  said 
described  real  estate,"  and  the  appellants 
were  perpetually  enjoined  from  erecting 
said  building  on  said  premises.  On  March 
12,  1007,  the  school  board  at  a  legal  meeting 
made  the  following  order:  "Moved  and  car- 
ried that  a  proposition  be  submitted  to  the 
qualified  voters  of  Salem  school  district  at 
the  annual  election  to  be  held  on  the  2nd  day 
of  April,  1907,  authorizing  the  board  of  di- 
rectors of  said  school  district  to  borrow  the 
sum  of  ten  thousand  dollars  for  the  erec- 
tion of  additional  school  building,  and  the 
secretary  of  the  board  was  requested  to  give 
legal  notice  of  the  same  as  the  law  directs." 
The  secretary  posted  the  notices  designating 
the  courthouse  as  the  voting  place,  and  stat- 
ing the  purposes  of  the  election  as  follows: 
"Erecting  an  additional  schoolhouse  and  fur- 
nishing the  same  and  for  the  purchase  of  a 
site  for  said  schoolhouse."  There  was  post- 
ed in  the  records  of  the  school  board  what 
purported  to  be  a  typewritten  order  of  the 
board  calling  the  election  for  the  purposes 


null  was  cumuieuceu.  ±ae  appeiiauis  asserfc 
in  this  court  that  the  petition  does  not  state 
a  cause  of  action,  for  the  reason  that,  if  the- 
bonds  are  illegal,  then  the  funds  derived 
therefrom  do  not  belong  to  the  district,  and 
the  respondents  are  not  concerned  In  the 
expenditures  thereof.  The  petition,  however, 
alleges  that  the  board  is  alMut  to  levy  taxes 
to  pay  the  Interest  on  said  bonds,  and  tO' 
provide  a  fund  for  the  purpose  of  redeemlns 
them.  Under  such  circumstances,  the  courts- 
grant  the  tazpaying  citizens  relief  by  in- 
junction. Ranney  v.  Bader,  67  Mo.  476; 
Black  V.  Ross,  37  Mo.  App.  250.  The  court 
committed  no  error  in  permitting  the  amend- 
ed petition  to  be  filed.  Cohn  v.  Senders,  175 
Mo.  455,  7S  S.  W.  413.  And  appellants  an- 
swered the  amended  petition,  and  did  not 
save  the  point  in  their  motion  for  new  trial, 
and  therefore  the  point  is  not  here  for  re- 
view. 

This  brings  us  to  the  real  points  in  the 
case,  to  wit:  Is  there  anything  in  the  pro- 
ceedings of  the  board  to  constitute  a  foi^da- 
tlon  for  the  propositions  voted  on  at  the 
election;  and  was  the  board  authorized  to 
use  the  money  derived  from  the  sale  of  the 
bonds  in  erecting  a  schoolhouse  on  the  old 
site?  In  Thornburg  v.  School  District,  175 
Mo.,  loc.  clt.  26,  75  S.  W.  84,  the  court  said: 
"The  authority  to  borrow  the  money  and  is- 
sue the  bonds  was  devolved  on  the  board  of 
directors,  but,  before  they  could  exercise  the 
authority,  they  would  have  to  order  an  elec- 
tion to  ascertain  the  will  of  the  voters.  The 
board  of  directors  was  the  organization 
through  which  the  whole  machinery  of  the 
law  was  to  operate.  The  board  was  required 
by  law  to  keep  a  record  of  its  proceedings. 
That  was  a  public  record  and  to  It  we  must 
primarily  look  to  ascertain  what  action  the 
board  of  school  directors  took  in  this  matter. 
*  *  *  Kow  let  us  see  if  there  is  anything 
in  the  proceedings  of  the  board  under  those 
dates  to  constitute  a  foundation  for  the  ac- 
tion of  the  directors  in  Issuing  the  bonds. 
The  only  thing  in  the  record  of  August  2d 
bearing  on  the  subject  is :  'Ordered  that  no- 
tices be  posted  calling  meeting  of  voters  for 
the  purpose  of  changing  site,  selling  old 
house,  making  appropriation  of  $3,7S9  or 
one  per  cent,  on  assessed  valuation,  leaving 
proceeds  arising  from  sale  of  present  house 
for  seating  new  house.'  That  is  all  there  is 
in  this  record  to  support  the  claim  that  this 
board  ordered  a  meeting  of  the  voters  to 
be  held  on  August  28th  to  consider  the  prop- 
osition to  authorize  the  board  to  borrow 
$3,600  to  build  a  schoolhouse  and  issue  bonds 
to  secure  the  payment  thereof.  The  order  of 
the  board  does  not  tiame  a  date  on  whldi 
the  meeting  of  the  voters  is  to  be  held,  and 
it  makes  no  reference  to  borrowing  money> 
It  refers  to  making  an  appropriation,  but  for 
what  purpose  is  not  stated.    The  statute  Im- 
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poses  on  the  clerk  the  manual  labor  of  sign- 
ing and  posting  the  notices,  but  It  does  not 
■clothe  him  with  authority  to  order  a  meeting 
•of  the  voters  or  to  designate  the  day  on 
which  an  election  shall  be  held.  The  board 
■alone  had  authority  to  do  that,  bat  In  this 
Instance  omitted  to  do  it"  It  Is  our  duty 
to  follow  the  decisions  of  the  Supreme 
Conrt,  and  under  the  authority  of  the  case 
above  quoted  from  we  hold  that  the  order 
of  the  boar*  made  March  12,  1907,  was  in- 
flOfflclent  1b  not  specifying  the  place  for  the 
■election,  and  on  that  order  the  secretary  was 
not  anthorised  to  submit  the  proposition  of 
furnishing  the  schoolhoose  and  purchasing  a 
«lte  for  the  new  building. 

We  do  not  bellere  the  board  was  author- 
ized to  use  the  money  derived  from  the  sale 
■of  the  bonds  In  erecting  a  new  scboolhouse 
on  the  old  site.  The  law  provides  that  the 
t>oard  may,  when  authorized  by  the  voters, 
issue  bonds  to  purchase  a  site.  Laws  1903, 
p.  266  (Ann.  St  1906,  i  97S2a).  At  the  elec- 
tion the  voters  authorized  the  board  to  pur- 
chase a  site  and  erect  the  new  scboolhouse 
tb^reon.  In  erecting  the  new  building  on 
the  old  site  the  board  was  not  carrying  out 
the  will  of  the  Toters  expressed  by  their 
t>allot&  The  resiwndents  maintain  that  the 
directors  have  no  authority  to  establish  a 
school  of  higher  grade  than  the  primary  one 
until  they  have  divided  the  district  into 
wards  and  established  primary  schools  there- 
in. The  referee  in  his  conclusions  of ^  law 
In  our  Judgment  clearly  and  correctly  dlspos- 
■es  of  this  point  as  follows :  "It  Is  contended 
by  plaintitCs  that  the  board  of  directors  have 
no  authority  to  build  an  additional  school- 
tionse  on  a  site  whep  one  has  been  built  and 
is  standing.  Section  9865,  Rev.  St  1899 
<Ann.  St.  1906,  p.  4523),  Is  made  the  basis  of 
this  contention.  The  section  provides  that 
the  board  may  establish  a  school  of  higher 
grade  than  the  primary  one.  The  statute  is 
silent  as  to  the  erection  of  a  high  school 
building,  aod,  because  silent,  the  contention 
Is  that  school  boards  are  without  authority 
to  erect  a  high  school  building  or  a  building 
to  be  used  exclusively  by  the  higher  grade. 
The  statute  should  receive  a  reasonable  con- 
struction. Such  a  construction,  I  think, 
would  authorize  school  boards  of  districts 
organized  under  article  2,  c.  154,  Rev.  St 
1800.  to  build  additions  to  a  primary  school 
building  when  the  necessities  of  the  district 
do  not  demand  a  division  of  the  district  In- 
to a  primary  or  ward  schools,  but  prohibits 
the  erection  of  more  than  one  primary  school 
building  on  one  school  site.  I  think,  also, 
that  the  authority  to  establish  a  high  school 
carries  with  it  the  authority  to  provide  a 
borne  for  the  school  and  to  erect  a  building 
for  the  purpose  on  ground  owned  or  to  be 
acquired  by  the  district  It  Is  shown  that 
the  additional  building  contracted  for  is  to 
be  used  as  a  high  school  building,  and  I 


think  the  board  of  directors  might  have 
erected  such  a  building  on  block  20,  \t  that 
proposition  had  been  submitted  to  and  fa- 
vorably voted  on  by  the  voters  of  the  dis- 
trict" By  the  terms  of  the  Judgment  the 
appellants  are  forever,  jointly  and  severally, 
restrained  from  erecting  the  scboolhouse  on 
the  old  site.  This  was  the  relief  prayed  for, 
but  as  the  court  found  the  facts  and  de- 
clared the  law,  the  injunction  is  too  broad. 
We  will  modify  the  Judgment  so  as  to  enjoin 
the  school  directors,  appellants,  and  each  of 
them,  from  using  any  money  obtained  or 
authorized  by  the  election  of  April  2,  1907, 
In  erecting  the  scboolhouse. 

With  this  modification,  the  Judgment  1b  af- 
firmed.   All  concur. 


GRISWOLD  V.  HAAS. 

(St.  Louis  Court  of  Appeals.     Missonri.     Nov. 

16,  1900.    Rehearing  Denied  Nov.  30,  1909.) 

1.  Pbincipai.  ANn  Agent  (|  22*)— Pboof  of 

AOENOT— DECI.ABATIONB    OF    AOENT. 

Agency  cannot  be  proved  by  the  declara- 
tions of  the  agent  to  third  parties. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  i  40;  Dec.  Dig.  f  22.*I 

2.  Principal  and  AasRT  ({  21*)— Proof  of 
AasnoT— GouPETBNCT  or  Aoeht. 

An  agent  is  competent  nnless  disqualified 
for  some  other  reason,  to  prove  the  agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  I  39 ;   Dec.  Dig.  {  21.*] 

3.  Appeal  ano  Ebbob  (f  931*) — Exceptions 
TO  Aduission  of  Evidence— Subsequent 
Admission  of  Evidence— Pbesumftions. 

While,  in  a  trial  before  a  jury,  the  subse- 
quent admission  of  evidence  theretofore  ruled 
out  would  have  done  away  with  the  exception 
taken,  in  a  trial  before  the  court  without  a  jury 
it  must,  be  assumed,  on  appeal,  that  the  court 
determined  the  case  on  the  theory  announced 
in  ruling  out  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  031.*] 

4.  Pleading  (|  395*)— Vabiancb— Cause  of 
Action  Sued  on— kecovebt. 

'  Though  the  Code  has  abolished  the  distinc- 
tion between  the  forms  of  action,  and  though 
one  can  waive  the  tort  and  sue  in  assumpsit,  a 
plaintiff  cannot  sue  upon  one  cause  of  action 
and  recover  upon  another. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §i  1333-1335;    Dec.  Dig.  |  395.*] 

Appeal  from  St  Louis  Circuit  Court; 
Robt  M.  Foster,  Judge. 

Action  by  P.  A.  Oriswold  against  Max 
Haas.  Judgment  for  plaintUt,  and  defendant 
appeals.    Reversed. 

The  plalntlfT,  respondent  here,  under  ap- 
pointment as  commissioner  by  the  court  ad- 
vertised and  auctioned  six  bonds  In  an  elec- 
tric railway,  light,  and  power  company;  the 
bonds  having  come  into  the  possession  of  the 
circuit  court  of  the  city  of  St  Louis  through 
plaintiff  as  Its  commissioner,  and  the  court 
having  ordered  a  sale  thereof.  The  snle  was 
advertised  to  take  place ;  the  conditions  being 
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a  cash  pajmient  of  $16  at  the  time  of  the 
sale,  and  balance  to  be  paid  when  Bale  was 
approved  by  the  court  The  petition  or  state- 
ment In  the  case,  the  case  having  been  origi- 
nally Instituted  before  a  justice  of  the  peace, 
after  stating  these  facts,  set  out:  That,  at 
the  sale,  the  defendant  being  the  highest  and 
best  bidder  for  the  bonds,  they  were  struck 
ofF  and  sold  to  him  for  $276;  that  defend- 
ant then  paid  to  plaintiff  $15,  the  cash  pay- 
ment required ;  that  the  sale  was  afterwards 
approved  by  the  court;  that  afterwards 
plaintiff  made  a  tender  of  the  bonds  to  the 
d^^idant,  demanding  the  balance,  $261,  but 
defendant  refused  to  pay  that  or  receive  the 
bonds.  The  statement  further  avers  that 
plaintiff  is  now,  and  has  ever  been,  ready 
to  deliver  the  bonds  to  the  defendant  upon 
payment  of  the  purchase  price,  and  that  aft- 
erwards the  circuit  court  ordered  plaintiff 
to  institute  legal  proceedings  to  recover  the 
balance  of  the  purchase  price.  Judgment  Is 
prayed  for  the  $261  and  interest  Judgment 
going  against  defendant  in  the  Justice's 
court,  he  appealed  to  the  circuit  court.  On  a 
trial  there  before  the  court,  a  Jury  having 
been  waived,  these  facts  were  developed: 
Plaintiff,  preliminary  to  the  trial,  stated  tliat 
he  had  the  bonds  In  court  and  tendered  them 
to  defendant  in  open  court  Tender  does  not 
appear  to  have  been  accepted.  Being  sworn 
as  .a  witness  in  his  own  behalf,  plaintiff  of- 
fered In  evidence  the  flies  of  the  case  in  the 
course  of  which  the  bonds  had  come  Into  bis 
possession  by  order  of  the  court  as  commis- 
sioner. The  abstract  states  that  the  flies 
themselves  were  offered  In  evidence,  and  the 
bill  of  exceptions  calls  for  their  insertion; 
but  they  are  not  in  the  abstract.  Sufficient, 
however,  appears  in  the  al)Btract  to  show 
beyond  controversy  what  these  files  contain, 
so  far  as  is  necessary  to  understand  the  facts 
in  this  case. 

Plaintiff  testified,  with  these  flies  before 
blm,  that  he  had  offered  these  bonds  for  sale 
on  the  date  set  out  in  the  petition  in  this 
case,  and  that  at  the  sale  the  defendant  Haas, 
was  the  highest  and  best  bidder  for  them  at 
the  price  set  out  in  the  petition'  here  filed. 
Plaintiff  further  testified  that  the  sale  was 
made,  and  he  had  so  announced  it  at  the 
time,  subject  to  the  approval  of  the  court. 
After  bidding  off  the  bonds,  defendant  depos- 
ited $15  with  him,  and  he  reported  the  sale 
to  the  court,  and  it  was  approved.  There- 
upon he  notified  defendant,  who  declined  to 
complete  the  purcliase  and  pay  the  balance, 
tendered  the  bonds  to  defendant,  and  de- 
manded the  money.  He  refused  to  receive 
the  bonds  or  to  pay  the  money,  and  it  had 
never  been  paid.  The  balance  due  and  un- 
paid Is  $261.  On  cross-examination  plaintiff 
stated:  That  while  he  could  not  say  who 
all  were  present  at  that  sale,  he  remembered 
defendant  being  present,  and  also  Mr.  Den- 
vir.  He  first  read  the  advertisement,  and 
then  called  for  bids,  and  there  were  two  bid- 
ders, Mr.  Denvir  and  defendant,  and  the  de- 


fendant's bid  was  the  last  and  highest  That 
be  struck  the  bonds  off  to  Mr.  Haas  and  ask- 
ed him  (Haas)  who  was  the  purchaser.  Haas 
said,  "G.  F.  McLain."  That  thereupon  he 
made  his  report  to  the  court,  and  that  report 
set  out  that  the  sale  was  to  O.  F.  McLaIn 
for  the  price  named.  Plaintiff  further  testi- 
fied: That,  after  the  approval  of  the  sale, 
he  went  to  Mr.  McLain,  who  r^udlated  any 
Interest  in  the  matter,  said  he  knew  nothing 
about  it,  never  authorized  Haas  to  use  his 
name,  never  put  up  the  $16  that  was  bid, 
and  that  Mr.  Haas  was  not  his  agent  in  tlie 
matter ;  that  thereupon  he  (plaintiff)  went  to 
Haas  and  made  a  demand  upon  him,  and  be 
refused  to  take  the  bonds.  He  repeated  that 
when  the  bonds  were  knocked  down,  and 
Haas  was  asked  for  the  name  of  the  pur- 
chaser, be  gave  the  name  of  G.  F.  McLatn  as 
the  purchaser.  Haas  said  he  bought  them 
for  G.  F.  McIAin.  He  did  not  say  tttat  he 
was  buying  them  for  liimself.  All  that  oc- 
curred was  that  witness  asked  him  who  was 
the  purchaser,  and  he  said,  "G.  F.  McLaln." 
On  redirect  examination  plaintiff  was  asked, 
when  defendant  bid  on  the  bonds,  whether  he 
bid  as  purchaser  himself  or  as  representing 
some  one  else,  and  witness  answered,  "Well, 
there  was  nothing  said  about  representing 
any  one  until  I  asked  for  the  name  of  the 
purchaser."  That  was  after  the  bidding  was 
closed,  and  after  he  had  accepted  the  bid 
made  by  defendant.  Plaintiff  then  put  Mr. 
Mcl^ain  on  the  stand  as  a  witness ;  but  on  the 
suggestion  of  the  court  that  Mr.  McLaln 
should  be  called  In  rebuttal,  and  not  in  chief, 
which  the  court  suggested  after  Mr.  McLaln 
bad  testified,  plaintiff  withdrew  him. 

Plaintiff  thereupon  resting,  defendant  was 
examined  as  a  witness  in  his  own  behalf. 
He  testified:  That  he  appeared  at  the  sale 
of  these  bonds ;  that  to  the  best  of  his  recol- 
lection be  bid  on  the  bonds,  and  they  were 
knocked  down  to  him;  that  plaintiff,  appar- 
ently acting  as  auctioneer,  then  asked  him 
for  whom  the  bonds  were  bought,  and  de- 
fendant said  that  he  had  bought  them  for  G. 

F.  McClaln.  Defendant's  counsel  then  asked 
witness  for  whom  he  had  appeared  at  that 
sale.     He  answered  that  he  appeared  for 

G.  F.  McLain.  Upon  counsel  for  plaintiff 
objecting,  on  the  ground  that  agency  conid 
not  be  proved  by  the  testimony  of  the  agent 
himself,  the  court  sustained  the  objection, 
saying:  "Can't  prove  agency  by  the  agent 
himself."  Exception  was  duly  saved  to  this 
ruling  of  the  court  Witness  was  asl^ed  by 
the  court  how  much  he  had  paid  down  at 
the  time  of  the  sale,  and  he  said  that  he 
had  heard  the  testimony  about  his  having 
paid  $15,  but  the  matter  had  gone  out  of  his 
mind,  and  that,  without  referring  to  books 
and  papers  in  his  office,  he  could  not  testify 
from  personal  recollection,  but  he  had  no 
doubt  that  the  amount  previously  testified, 
namely,  $16,  had  been  paid  by  him.  He  fur- 
ther stated  that  as  a  matter  of  fact  he  did 
not  know  the  amount  of  the  purchase  price 
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nntll  he  read  the  petition  In  this  case  read 
in  conrt;  had  entirely  forgotten  the  details 
of  the  transaction  as  to  how  the  payment 
was  made  or  the  amonnt  of  the  bid.  He 
was  certain,  however,  that  he  gave  the  name 
of  Mr.  McLain  as  the  pnrchaser,  and  that  he 
paid  the  $15,  or  whatever  the  amount  was, 
by  cIieclE.  Whether  it  was  his  own  check  or 
not  be  could  not  say;  but  it  was  not  Mc- 
Laln's  check.  Said  that  he  could  answer 
these  matters  if  he  was  allowed  to  refer  to 
his  books.  He  was  then  asked  If  he  had  any 
conversation  with  Mr.  McLain  before  going 
to  thfe  sale,  and  he  said  he  had;  that  his 
recollection  of  the  matter  was  that  be  "step- 
ped into  McLain's  office  the  morning  of  the 
sale  and  told  McLain  he  would  buy  the  bonds 
for  him,  and  he  asked  if  It  was  all  right,  and 
I  told  him  it  was."  On  cross-examination 
he  stated  that  McLain  had  not  furnished 
blm  the  $16 ;  that'Mr.  McLain  did  not  have 
the  money  at  that  time.  This  is  all  the  tes- 
timony on  the  part  of  defendant 

Whereupon  Mr.  McLain  was  put  on  the 
witness  stand  by  plaintiff  In  rebuttal,  and  he 
was  asked  if  he  had  heard  the  testimony  of 
Mr.  Haas.  He  said  he  had,  and,  on  being 
asked  to  state  whether  or  not  the  conversa- 
tion which  defendant  had  narrated  occurred 
prior  to  the  sale  of  the  bonds,  he  answered: 
"Well,  something  similar  to  that  occurred, 
but  after  the  sale  of  the  bonds.  I  didn't 
know  there  was  any  such  sale  to  take  place 
at  all.  He  had  been  down  here  and  pur- 
chased the  bonds  in  my  name  and  came  back 
and  told  me  and  asked  me  If  It  is  all  right 
I  told  him  I  thought  it  was  if  it  is  all  right 
He  said  it  Is  all  right  I  told  him  he  would 
have  to  protect  me  in  case  anything  came 
up."  After  the  sale  was  made,  witness  tes- 
tified, Haas  came  back  and  told  him  that  he 
had  used  his  (McLain's)  name.  Had  not  had 
any  conversation  previous  to  the  sale  of  the 
bonds  with  Haas ;  in  fact  does  not  now  know 
what  the  Iwuds  are.  Haas  bad  not  said 
anything  to  him  as  to  whether  or  not  he  (Mc- 
Lain) should  pay  for  the  bonds.  He  (Haas) 
bought  them  for  himself. 

This  was  all  the  testimony  in  the  case. 
The  oourt  found  for  plaintiff,  and  defendant 
after  an  unsuccessful  motion  for  new  trial, 
perfected  an  appeal  to  this  court 

Henry  H.  Furth,  for  appellant  John  B. 
Denvlr,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  The  ruling  of  the  conrt  that  the 
fact  of  agency  could  not  be  proved  by  the 
testimony  of  the  agent  when  on  the  witness 
stand,  when  asked  concerning  his  agency,  la 
snch  patent  error  as  to  In  itself  call  for  the 
reversal  of  the  Judgment  It  is  true  that 
agoicy  cannot  be  proved  by  the  declarations 
of  the  agent  to  third  parties  and  tbesx  put- 
ting those  third  parties  ob  the  stand  and 
having  them  testify  as  to  what  the  agent 
told  them.    Such  testimony  is  excluded,  not 


only  as  not  the  best  evidence,  but  as  hear- 
say. That  Is  very  far  from  holding,  how- 
ever, that,  when  the  witness  Is  on  the  stand 
himself,  he  cannot  testify  as  to  the  fact  of 
his  agency.  He  is  entirely  competent  unless 
disqualifled  for  some  other  reason,  to  testify 
as  to  that  fact.  It  Is  true  that  the  defend- 
ant afterwards  testified  as  to  what  took 
place  between  himself  and  McLain,  and  this 
testimony  appears  to  have  been  admitted 
without  any  objection  by  counsel  or  by  the 
court;  but  as  we  have  the  declaration  from 
the  court  that  the  agent  could  not  prove 
his  agency  by  his  own  testimony,  we  are 
bound  to  assume  that  the  court  gave  the 
testimony  of  the  defendant  no  considera- 
tion whatever  In  arriving  at  the  determina- 
tion of  the  question  of  agency.  If  this  had 
been  a  trial  before  a  Jury,  the  subsequent 
admission  of  evidence  theretofore  ruled  out 
would  have  done  away  with  the  exception 
made;  but,  as  this  was  a  trial  before  the 
court  without  a  Jury,  we  cannot  do  other- 
wise than  assume  that  the  conrt  heard  and 
determined  the  case  on  the  theory  that  he 
had  annotmced  in  ruling  out  the  testimony. 
But  a  far  more  serious  question  is  present- 
ed on  the  record  in  this  case.  This  is  an 
action  to  recover  the  purchase  price  of  goods 
alleged  to  have  been  sold  to  the  defendant 
and  the  statement  or  petition  filed  avers  a 
sale  to  the  defendant  a  report  of  that  sale 
to  the  court  and  an  approval  by  the  court 
The  testimony  of  plaintiff  himself  discloses 
a  fatal  departure  from  the  allegations  of  the 
petition,  inasmuch  as  It  discloses  a  sale  to 
McLahi,  a  report  to  the  court  of  the  fact  vf 
a  sale  to  McLain,  and  an  approval  and  con- 
firmation by  the  court  of  a  sale  to  McLain. 
He  Is  not  sued  as  agent  nor  for  deceit  in 
pretending  to  be  agent  when  in  fact  he  was 
principal.  In  Hall  v.  Crandall,  20  Cal.  567, 
89  Am.  Dec.  C4,  the  Supreme  Court  of  that 
state  has  said:  "If  an  agent  in  executing 
the  contract,  employ  terms  which,  in  legal 
effect  charge  himself,  he  may  be  sued  upon 
the  instrument  itself  as  a  contracting  party. 
This  Is  so  because  by  the  use  of  such  terms 
he  has  made  the  contract  his  own;  but  if 
the  instrument  does  not  contain  such  terms, 
or.  In  other  words,  contains  language  Which 
In  legal  effect  binds  the  principal  only,  the 
agent  cannot  be  sued  on  the  instrument  it- 
self for  the  ob\ious  reason  that  the  contract 
is  not  his.  If  then  the  contract  is  not  bind- 
ing upon  the  principal  because  the  agent  had 
no  authority  to  make  it,  and  la  not  binding 
on  the  agent  because  it  does  not  contain  apt 
words  to  charge  him  personally,  It  Is  wholly 
void."  In  Wright  v.  Baldwin,  61  Mo.  269, 
our  Supreme  Oourt  held  that  the  proper  ac- 
tion, in  a  case  of  this  kind,  where  one  false- 
ly represents  himself  as  an  agent  is  not  on 
the  contract  itself,  but  against  the  agent 
for  damages.  WhUe  It  Is  true  that  our  Code 
has  abolished  the  distinction  between  the 
forms  of  action,  and  equally  true  that  one. 
can  waive  the  tort  and  sue  in  assumpsit 
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said:  "The  law  Is  well  settled  that  where 
a  person  acts  professedly  for  another,  but 
without  authority,  he  renders  himself  Indi- 
vidually liable.  There  was  formerly  some 
difference  of  opinion  as  to  the  form  of  ac- 
tion in  which  tke  could  be  held;  but  It  Is 
well  settled  now  that  the  action  may  be  ei- 
ther on  the  case  for  deceit  or  In  assumpsit 
upon  the  express  or  Implied  warrant  of  au- 
thority. If  he  knowingly  and  falsely  repre- 
sents that  he  had  authority  to  act,  the  for- 
mer remedy  is  the  appropriate  one.  If  be 
makes  the  representation  in  good  faith,  then 
the  latter  remedy  should  be  pursued."  Aft- 
er citing  Mechem  on  Agency,  §  S49,  and  cases 
tn  the  reports  of  this  state  and  of  New  York, 
Judge  Biggs  concludes  that  the  defendant 
In  the  case  could  not  be  held  in  that  action, 
which  was  one  for  goods  sold  and  delivered. 
That  is  this  case,  and  this  covers  it  so  com- 
pletely that  It  is  useless  to  discnss  It  fur- 
ther. 

The  judirment  of  the  circuit  court  Is  re- 
versed.   AU  concur. 


KIDD  v.  PURITANA  CEREAL  FOOD  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.     Nov. 

17,  1909.) 

1.  CoRPOBATiONS  (S  156*)— Pkefkbbkd  Stock 
T-RioHTS  or  Stockholders. 

Bums'  Ann.  St.  Ind.  1901,  H  5064-5060, 
authorizes  corporations  to  issne  preferred  stock. 
Section  5067  provides  that  such  stock  shall  not 
exceed  double  the  amount  of  the  common  stock, 
and  shall  be  redeemable  at  par  as  expressed  in 
the  certificates,  and  that  the  holders  of  such 
stock  shall  be  entitled  to  such  semiannual  divi- 
dend as  may  be  expressed  in  the  certificates,  not 
exceeding  4  per  cent,  before  any  dividend  shall 
t>e  set  aside  or  paid  on  the  common  stock,  that 
the  preferred  stockholders,  shall  not  be  personal- 
ly liable  for  the  debts  of  the  company,  but  in 
case  of  in»o]ven<^  or  dissolution  the  debts  or 
other  liabilities  shall  l>e  paid  in  preference  to 
such  stock,  but  that  such  stock  shall  have  pri- 
ority out  of  the  assets  of  the  company  over  com- 
mon stock,  for  the  full  face  value,  with  all  ar- 
rears of  interest  or  dividends.  Section  5068 
provides  that  preferred  stock  shall  not  be  voted, 
and  the  holder  shall  have  no  voice  in  the  man- 
agement of  the  corporation,  but  that  the  com- 
pany may  not  convey  its  real  estate  or  mortgage 
any  of  its  property  without  the  written  consent 
of  a  majonty  of  the  preferred  stock,  nor,  with- 
out such  consent,  declare  any  dividend  on  its 
common  stock  that  will  impair  its  capital. 
Beld  that,  as  a  general  rule  of  law,  holders  of 

f)referred  stock  are  not  entitled  to  dividends  un- 
ess  the  earnings  justify  the  directors  in  paying 
them,  and  that  the  principal  privilege  such  stock- 
holders enjoy  is  priority  of  claim  to  dividends 
over  the  holders  of  common  shares,  and  that  a 
holder  of  preferred  stock  could  not  recover  semi- 
annual dividends  on  his  stock  where  the  same 
bad  not  l>een  declared  by  the  corporation. 

CBi.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  581-683:   Dec.  Dig.  {  156.*] 
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poned. 

[EJd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |i  581-583;   Dec.  Dig.  I  156.  *J 

3.  COBPOBATIONB  (|  156*)— Pbkfebbed  Stock 
—Rights  of  Ssabeholdebb. 

Merely  denominating  shares  "preferred 
stock"  in  a  legislative  act  does  not  per  se  define 
the  rights  and  character  of  the  holder  of  such 
shares,  as  those  dei]eDd  on  the  essential  quaii- 
ties  of  the  transaction  authorised  by  the  stat- 
ute, and  the  fact  that  installments  to  be  paid  on 
such  shares  are  called  "interest"  in  the  statute, 
instead  of  "dividends,"  or  that  the  two  terms 
are  used  interchangeably,  is  not  conclusive 
whether  such  installments  are  dividends  or  inter- 
est, although  the  name  used  by  the  Legislature 
to  designate  such  shares  has  a  bearing  on  the 
character  intended  to  lie  given  them,  as  under 
Rev.  St.  1899,  i  4160  (Ann.  St  1906,  p.  2252), 
words  of  a  statute  are  to  be  taken  in  their  or- 
dinary sense  unless  a  different  one  is  called  for 
by  the  context. 

[Ed.  Note. — For  other  cases,  see  Gorporstiona, 
Cent.  Dig.  JS  681-583;    Dec.  Dig.  (  156.  •] 

4.  WOBDB  AHD  Phbabes— "Debt." 

The  essence  of  a  "debt"  is  a  legal  liability 
on  the  part  of  one  person  to  pa^  money  to  an- 
other at  some  time,  which  liability  is  enforce- 
able by  a  judicial  action. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  2,  pp.  1864-1886;  vol.  8,  p. 
7628.] 

5.  COBPOBATIOWS  (I  162*)— POWIB  TO  PAT  IN- 
TEREST Instead  of  Dividends— Pbiobitt  to 
Demands  of  Cbeditobb. 

A  corporation  may  bind  itself  to  pay  in- 
terest, instead  of  dividends,  on  stock ;  but  its 
power  to  bind  itself  to  pay  installments  of  either 
kind  in  priority  to  demands  of  creditors  must 
be  found  in  a  clear  legislative  grant. 

[Ed.  Note. — For  ether  cases,  see  Corporations, 
Cent  Dig.  Si  564-567;    Dec.  Dig.  I  152. •] 

6.  Oobpobationb  (8  155*)— Dividends— GoAB- 
antt  of  Patmbnt. 

A  guaranty  of  dividends  l>y  a  corporation, 
pursuant  to  statutory  authority,  does  not  make 
dividends  a  debt  and  payable  absolutely ;  but 
it  simply  binds  the  company  to  pay  them  out  of 
net  earnings,  whether  the  guaranty  payments 
are  called  ^'dividends"  or  "interest." 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Ont  Dig:  It  560-663,  568,  576-678 ;  Dec.  Dig. 
I  155.*] 

7.  Cobpobations  (f  155*)— Pbefebbbd  Stock 

— COMPKCMNO   COMPANT  TO  DECLABE  DIVI- 
DENDS. 

Where  it  is  clear  that  a  dividend  should 
have  been  declared  on  preferred  shares,  a  court 
of  equity  may  compel  the  company  to  declare 
the  dividends,  or  may  proceed  on  the  theory 
that  they  have  been  declared ;  but  a  dividend 
cannot  be  recovered  in  a  legal  action  until  it 
has  been  declared. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |«  360-563,  568-676,  S93-«»3:  Dec 
Dig.  }  155.*] 

Appeal  from  St  Louis  Circuit  Court;  Vir^ 
gll  Rule,  Judge. 

Action  by  Lulu  B.  Kidd  against  tlie  Pnri- 
tana  Cereal  Food  Company.  Judgment  for 
defendant,  and  pltlntlff  appeals.    Affirmed. 
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semiannnal  dividends  of  3  per  cent,  each, 
alleged  to  have  been  due  in  S^tember  of 
1906  and  March  and  September  of  1907,  on 
certificate  of  stock  No.  5,  of  the  preferred 
stock  of  the  Purltana  Cereal  Food  Company, 
which  certificate  represented  500  shares  of 
the  preferred  stock  of  said  company,  sold  and 
delivered  to  plaintiff  by  the  company  on  May 
12,  1904.  The  company  was  incorporated 
under  the  laws  of  Indiana,  and  from  the  face 
of  the  certificate  It  appears  preferred  and- 
nonassessable  shares  of  $1  each  could  be  is- 
sued to  the  amount  of  $30,000.  The  material 
|)arts  of  the  certificate  are  as  follows:  "This 
certificate  represents  the  number  of  shares 
herein  above  stated,  of  the  Preferred  Capital 
Stock  of  the  Purltana  Cereal  FoM  Company, 
redeemable  In  whole  or  in  part  at  the  will 
of  said  company,  at  par,  at  any  dividend-pay- 
ing time  before  the  twentieth  and  after  the 
tenth  semiannual  dividend  has  been  paid, 
and  said  company  binds  itself  to  pay  a  3 
per  cent  semiannual  dividend  hereon."  The 
articles  of  incorporation  of  the  company  were 
introduced  and  show  Its  purpose  was  to  man- 
ufacture and  sell  Purltana  Mush  and  other 
similar  food  products  where  profitable  sales 
could  be  made,  and  purchase,  hold,  and  sell 
letters  patent  and  grants  of  licenses  under 
them  on  all  articles  manufactured  and  sold 
by  defendant.  The  capital  stock  was  limited 
to  $70,000  common,  and,  as  said,  $30,000  pre- 
ferred, of  which  only  $5,600  had  been  Issued. 
PlaintifF  put  in  evidence  seven  sections  of 
volume  2  of  Bums'  Annotated  Statutes  of 
Indiana  of  the  Revision  of  1901,  to  wit,  sec- 
tions 5064  to  5070,  inclusive.  The  sections 
of  the  Indiana  statutes  to  which  we  are  re- 
ferred read  as  follows: 

••Sec.  5064.  Preferred  Stock.  That  any  man- 
ufacturing, mining  or  other  company  having 
n  capital  stock,  which  has  been  or  which 
may  hereafter  be  organized  or  incorporat- 
ed under  the  law  of  this  state^  shall  have 
l>ower  to  create  and  issue  shares  of  pre- 
ferred stock  in  such  company  of  not  more 
than  one  hnndred  dollars  <$100.00)  each,  the 
.aggregate  amount  of  which  shall  at  no  time 
exceed  double  the  amount  of  the  common 
stock  of  such  company. 

"Sec.  5065.  Provisions  in  Articles  of  Asso- 
ciation. At  the  time  any  such  company  is 
organized  and  Incorporated,  the  incorporators 
thereof  may  In  their  certificate  or  articles  of 
association  provide  for  the  issuance  of  such 
preferred  stock  by  such  company  by  stating 
the  amount  of  preferred  stock  proposed  to  be 
issued  and  the  number  of  shares  into  which 
It  Is  to  be  divided,  and  when  so  provided  for 
In  said  certificate  or  articles  of  association, 
said  company  shall  be  duly  authorized  and 
have  full  power  to  create  and  Issue  certlfl- 
I        cates  for  shares  of  such  preferred  stock. 

"Sec.  5066.  Issuing  of  Preferred  Stock.  Any 
such  company  already  organized  desiring  to 
create  and  issue  shares  of  preferred  stock 
in  such  company  may  do  so  at  any  annual, 
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by  the  vote  of  the  holders  of  three-fourths 
of  Its  common  stock,  and  such  company  may 
at  any  such  meeting  or  any  subsequent  meet- 
ing of  Its  stockholders,  by  a  vote  of  the  hold- 
ers of  a  majority  of  its  common  stock,  au- 
thorize and  empower  Its  board  of  directors 
to  dispose  of  and  Issue  such  preferred  stock 
upon  such  terms  and  conditions  as  said  board 
of  directors  may  deem  best,  or  as  such  com- 
pany may  prescribe ;  and  when  so  authorized 
the  validity  of  the  issuance  and  the  disposi- 
tion made  of  such  preferred  stock  by  said 
directors  shall  in  all  things  be  binding  and 
conclusive  upon  such  company.  Within  thir- 
ty days  after  the  time  such  company  has  au- 
thorized the  Issuance  of  preferred  stock  as 
provided  In  this  section,  it  shall  cause  to  be 
filed  with  the  Secretary  of  State  its  certifi- 
cate in  writing,  signed  by  Its  president  and 
attested  by  its  secretary,  duly  acknowledged, 
certifying  that  the  Issuance  of  preferred  stpck 
has  been  authorized  by  such  company,  the 
amount  of  such  preferred  stock,  the  number 
of  shares  into  which  it  shall  be  divided,  and 
the  amount  of  each. 

"Sec.  5067.  Amount  of  limit  Such  pre- 
ferred stock  shall  not  at  any  time  exceed 
double  the  amount  of  the  common  stock  of 
such  company  actually  subscribed  or  Issued, 
and  ,it  shall  be  subject  to  redemption  at  par 
at  such  time  or  times,  and  upon  such  terms 
and  conditions  as  shall  be  expressed  in  the 
certificates  thereof,  and  the  holders  of  such 
preferred  stock  shall  be  entitle4  to  receive, 
and  said  company  shall  be  bound  to  pay 
thereon,  such  semiannual  sum  or  dividend  as 
may  be  expressed  in  the  certificates,  not  ex- 
ceeding four  per  centum,  before  any  dividend 
shall  be  set  aside  or  paid  on  the  common 
stock  of  such  company,  and  in  no  event  shall 
the  holders  of  such  preferred  stock  be  indi- 
vidually or  personally  liable  for  the  debts  or 
other  liabilities  of  such  company,  but  in  case 
of  insolvency  or  upon  the  dissolution  of  such 
company,  such  debts,  or  other  liabilities  shall 
be  paid  in  preference  to  such  preferred  stock. 
Such  preferred  stock,  however,  shaU  at  all 
times  have  priority  in  payment  out  of  the  as- 
sets of  such  company  over  the  common  stock 
thereof,  for  the  full  face  value,  together  with 
all  arrearages  of  Interest  or  dividends  due 
thereon. 

"Sec.  5068.  Stoc^  Not  to  be  Voted.  Such 
preferred  stock  shall  not  be  voted  at  any 
meetlng  of  such  company,  nor  shall  the  hold- 
ers thereof,  as  such,  have  any  voice  in  the 
management  of  the  affairs  of  such  company, 
excepting,  however,  that  such  company  shall 
not  have  authority  to  convey  its  real  estate 
or  mortgage  any  of  its  property  without  the 
written  consent  of  the  holders  of  a  majority 
of  the  shares  of  such  preferred  stock;  nor 
shall  such  company  without  such  consent,  de- 
clare any  dividend  ui)on  its  common  stock 
that  will  impair  Its  capital.  Such  preferred 
stock  shall  not  entitle  the  holder  thereof  to 
any  Interest  in  the  assets  of  such  company 


cate.  When  any  Buch  company  has  redeemed 
the  preferred  stock  Issued  by  It  under  the 
provision  of  this  act,  Its  directors  shall  with- 
in thirty  days  thereafter  cause  to  be  filed 
with  the  Secretary  of  State  their  certificate 
in  writing,  as  directors  of  such  company, 
duly  acknowledged,  certifying  that  such  pre- 
ferred stock  has  been  redeemed;  and  In  de- 
fault thereof,  the  directors  of  such  company 
shall  be  jointly  and  severaUy  liable  for  all 
debts  and  liabilities  of  such  company  con- 
tracted after  said  thirty  days  and  before 
said  certificate  Is  filed." 

Two  dividends  have  been  declared  and  paid 
on  the  outstanding  preferred  shares,  one  in 
March,  1905,  of  8  per  cent.,  and  the  second 
In  March,  1906,  of  6  per  cent  The  sum  of 
9^16  would  be  a  6  per  cent,  dividend  on  the 
shares  Issned,  and  the  secretary  of  the  com- 
pany said:  That  in  March,  1906,  the  com- 
pany had  a  balance  of  $1,200  after  paying 
this  dividend.  That  the  company  had  not 
been  able  to  declare  dividends  at  the  semi- 
annual periods  falling  due  in  September  of 
each  year,  because  the  sale  of  Puritana  Mush 
ends  with  the  cold  season  about  the  middle 
of  April,  and  from  then  on  it  Is  the  custom 
to  close  down  the  factories  operated  by  de- 
fendant until  the  cold  weather  commences  in 
the  following  fall.  Hence  there  were  no  earn- 
ings after  March,  and  there  were  rentals  to 
be  paid  while  the  factories  were  closed  down. 
He  testified  further  when  the  dividend  period 
arrive;^  in  March,  1907,  the  company  had  in 
bant  |1,300 ;  but  it  was  the  desire  of  the  di- 
rectors to  develop  the  business  along  collater- 
al lines  so  as  to  continue  operating  the  fac- 
tories during  the  warm  weather,  and  hence 
they  thought  it  better  not  to  pay  any  divi- 
dend on  the  preferred  stock.  His  testimony 
regarding  the  various  Items  of  expense  and 
disbursement  of  the  company  during  the 
spring  and  summer  of  1907  was  as  follows: 
"Since  March,  1907,  this  defendant  company, 
through  its  directors,  has  purchased  an  oven 
for  the  St.  Louis  plant,  paying  therefor  the 
sum  df  $150,  which  oven  is  for  the  baking 
of  cookies  and  other  goods  such  as  are  now 
being  sold,  and  which  it  Is  believed  will  con- 
tinue to  command  a  sale  during  the  warm 
weather  when  the  Puritana  Mush  will  not  be 
salable.  In  addition  it  has  improved  Its  ma- 
chinery for  cleaning  and  grinding  horse-rad- 
ish, and  for  the  cleaning  and  preparing  of 
potatoes  for  potato  chips  now  being  sold  at 
St.  Louis,  the  cost  of  which  improvements  is 
in  the  neighborhood  of  $100.  In  addition  to 
this  expenditure,  the  company  has  be6n 
forced  into  expensive  litigation  brought  in 
Marion  county,  Ind.,  In  May,  1907,  for  the  ap- 
pointment of  a  receiver  for  the  defendant 
company,  which  salt  for  receiver  was  brought 
by  Lulu  B.  Kldd,  who  is  the  same  person 
now  sulne  the  defendant  in  this  court    After 


celver  was  refused  by  the  court  Since 
March,  1907,  this  defendant  company  suf- 
fered a  loss  from  fire  at  its  St  Louis  factory 
in  the  sum  of  about  $200.  In  January,  1906, 
this  defendant  company  started  the  manu- 
facture and  sale  of  Puritana  Mush  in  the 
city  of  Chicago,  IlL,  and,  owing  to  the  neces- 
sity of  advertising  its  goods,  the  business  was 
conducted  at  expense  without  any  Immediate 
profit  The  factory  was  closed  In  the  fol- 
lowing spring  of  1906,  and  reopened  late  in 
the  fall  of  1906 ;  the  two  wagons  and  factory 
equipment  and  supplies  being  stored  in  a 
building  on  which  the  company  paid  a  rental 
of  $12  a  month.  The  Chicago  factory  con- 
tinued in  operation  untU  about  April.  1907. 
The  season  of  1906-07  incurred  an  expendi- 
ture of  $225  over  and  above  receipts.  The 
company's  business  at  Chicago  has  at  no  time 
been  conducted  at  a  profit  and  was  not  ex- 
pected by  the  company  to  be  profitable  until 
the  product  had  been  Introduced  and  become 
known  to  the  consumer.  The  working  capital 
of  this  company  has  not  been  and  is  not  now 
sufBcient  to  enable  It  to  expend  large  sums 
In  advertising,  which  Is  necessary  to  put  a 
new  product  upon  an  immediate  paying  basis. 
The  receipts  at  Chicago  have  been  encour- 
aging and  satisfactory  to  the  defendant  com- 
pany, and  the  factory  is  expected  to  be  self- 
sustaining  In  the  present  season.  The  results 
further  indicate  that,  when  the  product  has 
become  known  to  the  consumers  in  Chicago, 
the  profits  will  be  proportionately  larger  than 
in  cities  further  south,  on  account  of  the 
longer  seasons  within  which  mush  is  con- 
sumed. •  •  •  It  is  hoped  and  believed, 
however,  that  the  policy  of  the  company  In 
extending  its  business  to  Chicago,  and  In 
adding  horse-radish,  potato  chips,  cookies, 
cakes,  and  popcorn,  that  it  will  l>e  able  to 
extend  Its  seasons  so  as  to  continue  In  opera- 
tion throughout  the  entire  year,  and  thereby 
be  able  to  pay  dividends  at  both  semiannual 
periods  on  the  common  as  well  as  the  pre- 
ferred stock." 

A  balance  sheet  prepared  by  the  secretary 
of  the  company  showed  a  balance  on  hand  of 
$325.67,  on  March  S,  1906,  after  the  payment 
of  all  running  expenses  and  dividends.  Plain- 
tiff Introduced  in  evidence  a  letter  of  the  sec- 
retary dated  March  7,  1907,  addressed  to  her, 
in  which  he  said:  That,  because  of  the  un- 
usually open  winter,  the  season  had  not  been 
favorable  to  the  sale  of  defendant's  products; 
that  the  directors  had  long  felt  some  effort 
should  be  made  to  ke^  the  factories  running 
throughout  the  year,  instead  of  closing  down 
during  the  warm  months;  that  arranging 
to  do  this  was  entailing  expenditures,  and, 
while  the  profits  of  the  season  would  Justify 
the  payment  of  a  6  per  cent,  dividend  on  the 
preferred  stock,  it  had  been  decided  to  be 
wise  not  to  pay  out  a  dividend,  "in  order  to 


able  defendant  to  bake  cookies,  and  the  ex- 
tension of  its  Chicago  business.  The  general 
manager  of  the  company  testiQed  there  were 
no  profits  In  September,  1906,  as  during  the 
summer  defendant  was  disbursing  everything 
and  taking  in  nothing.  The  court  gave  Judg- 
ment for  defendant,  and  plaintiff  appealed. 

Morrow  &  Kelly,  for  appellant    Walton  & 
Balthel,  for  respondent. 


GOODE,  J.  (after  stating  the  facts  as 
above).  The  relation  of  plaintiff  to  defend- 
ant company  is  argued  by  her  counsel  to 
have  been  that  of  creditor,  instead  of  share- 
holder, and  therefore  they  contend  defendant 
was  bound  In  every  contingency  to  pay  the 
dividends  semiannually  as  stipulated,  and 
whether  Its  net  earnings  warranted  a  decla- 
ration of  dividends,  or  even  If  its  capital 
would  have  been  impaired  by  paying  them. 
The  general  rule  of  law  is  that  holders  of 
preference  shares  In  a  corporation  are  no 
more  entitled  to  dividends,  unless  the  earn- 
ings of  the  company  justify  the  directors  to 
declare  and  pay  them,  than  are  the  holders 
of  common  shares,  for  dividends  are  payable 
cnly  out  of  surplus  earnings.  2  Clark  &  Mar- 
shall, Priv.  Corp.  $  529c,  and  cases  cited  in 
note  226;  Purdy's  Beach,  Priv.  Corp.  f  476; 
Chaffee  v.  Railroad,  55  Vt.  110;  In  re  I-on- 
don,  etc.,  Co.,  L.  R.  5  Eq.  525.  Usually  the 
holders  of  preference  shares  are  stockhold- 
ers of  the  company,  subject  to  the  rights  and 
liabilities  attaching  to  that  relation,  and  the 
principal  privilege  they  enjoy  is  priority  of 
claim  to  dividends  as  against  the  holders  of 
common  shares,  which  priority  is  the  promi- 
nent characteristic  of  preferred  stock.  Kent 
V.  Mining  Co.,  78  N.  Y.  159.  Without  au- 
thority from  the  Legislature,  an  incorporated 
company  cannot  confer  on  holders  of  pre- 
ferred shares  a  right  to  be  paid  dividends,  if 
the  capital  of  the  company  will  thereby  be 
Impaired  or  the  demands  of  its  creditors 
pcstx>oned.  Hamlin  v.  Trust  Co.,  78  Fed. 
664,  24  C.  C.  A.  271,  36  L.  R.  A.  826;  2  Clark 
&  Marshall,  {  417c;  Purdy's  Beach,  i  476. 
Instead  of  the  issuance  of  preferred  stock 
necessarily  creating  a  debt,  a  standard  trea- 
tise says  such  a  transaction  "is  a  mode  by 
which  a  corporation  obtains  funds  for  its 
enterprises  without  horrovAng  money  or  con- 
tracting a  debt.  Its  holders  (1.  e.,  the  holders 
of  preferred  stock)  are  a  privileged  class 
who  are  entitled  to  dividends  of  a  certain  per- 
cent out  of  the  net  earnings  in  priority  to 
any  dividends  upon  ordinary  stock."  Pierce, 
Railroad  Law,  124.  (Italics  ours.)  But 
statutes  have  been  enacted  in  language  which 
was  construed  to  Invest  a  corporation  with 
power  to  issue  preference  shares  upon  terms 
that  made  the  holders  of  them  not  stock- 
holders of  the  company,  but  its  creditors, 


value  of  the  certificates  by  a  certain  date. 

Cases  in  which  it  was  contended  that  ft 
person  nominally  the  holder  of  preference 
shar^,  in  reality  occupied  the  status  of  a^ 
creditor  and  should  enjoy  greater  rights  a» 
such  than  he  would  as  a  Stockholder,  have 
engaged  the  attention  of  the  courts  often 
enough  for  the  principles  upon  which  the 
point  is  to  be  determined  to  become  settled, 
though,  perhaps,  not  all  the  results  reached,- 
or  all  the  remarks  contained  in  opinions, 
can  Xm  reconciled.  The  task  of  the  court  in 
such  a  controversy  is  one  of  interpretation, 
to  determine  whether  the  essential  nature  of 
the  agreement  between  the  apparent  share- 
holder and  the  company  makes  the  former  a 
stockholder  or  a  creditor;  and  the  answer 
to  this  question  always  depends  on  the  lan- 
guage of  the  statute  which  authorized  the 
company  to  issue  preferred  shares,  as  well 
as  on  the  language  employed  in  the  certifi- 
cates of  shares.  It  has  followed  that,  while 
the  same  principles  of  interpretation  are 
adopted  by  all  the  courts,  the  conclusions 
reached  in  the  cases  differ,  because  the  stat- 
utes differ  under  which  the  various  com- 
panies sued  had  Issued  preferred  certificates, 
or  what  were  such  in  form.  The  Supreme 
Court  of  Georgia  said,  in  dealing  with  a  simi- 
lar controversy,  the  question  whether  the 
holder  of  a  certificate  Issued  by  a  corpora- 
tion is  a  member  of  the  corporation,  or  the 
certificate  is  simply  evidence  of  a  debt  due 
by  the  corporation  to  the  holder,  is  one  de- 
pending on  the  peculiar  facts  of  each  case, 
and  therefore  the  decisions  relating  to  the 
questions  are  only  helpful  in  so  far  as  they 
lay  down  general  principles  to  guide  in  the 
determination  of  any  case  that  may  be  for 
consideration.  Savannah  Co.  t.  Silverberg, 
108  Ga.  281,  288,  33  S.  E.  908,  911.  Nominal 
stockholders  have  been  treated  as  actual 
creditors  on  several  grounds.  In  some  in- 
stances the  statute  involved  obviously,  was 
enacted  simply  to  empower  the  company  to 
put  out  preferred  shares  and  secure  them 
by  a  lien  on  its  assets,  as  an  alternative 
mode  of  borrowing  money  in  lieu  of  issuing 
bonds  secured  by  a  mortgage  on  the  assets, 
as  the  company  might  have  done.  Burt  v 
Rattle,  31  Ohio  St.  116 ;  Heller  v.  Bank,  88 
Md.  602,  43  Atl.  800,  45  L.  R.  A.  438,  73  Am. 
St  Rep.  212.  In  the  first  of  those  cases,  the 
statute  entitled  the  holder  of  preference 
shares  not  only  to  have  their  demands  se- 
cured by  a  mortgage  on  the  assets  of  the 
company,  but  authorized  the  company  to 
guarantee  semiannual  dividends  and  full  pay- 
ment of  the  face  value  of  the  stock  by  a  cer- 
tain date,  denied  the  holders  the  right  to 
participate  In  the  affairs  of  the  company  by 
voting,  excluded  them  from  either  the  profits 
or  the  losses  of  the  business,  and  exempted 
them  from  liability  to  creditors  of  the  com- 


subscription  for  stock. 

For  tlie  same  and  other  even  more  cogent 
facta  tending  to  show  the  preferred^  stock 
was  in  truth  simply  a  loan  made  by  the  com- 
pany in  that  fonn,  the  judgment  In  Heller  ▼. 
Bank  treated  the  nominal  stockholder  as  a 
creditor.  In  Savannah  Co.  v.  Sllverberg,  su- 
pra, the  decision  that  the  nominal  sharehold- 
er was  in  fact  a  creditor  was  rested  prin- 
cipally upon  the  binding  obligation  of  the 
company  to  redeem  the  preferred  shares  by 
a  given  date  and  the  circumstances  of  em- 
barrassment under  which  they  were  issued. 
It  Is  to  be  noted,  however,  that,  while  the 
court  held  he  was  a  creditor,  it  said  the 
dividends  to  which  the  certificate  said  he 
was  entitled  semiannually,  though  really  in- 
terest, were  not  meant  "to  be  paid  absolutely 
and  at  all  events,  but  simply  In  the  event 
the  corporation  earned  a  sufladent  amount 
to  pay  each  bolder  of  such  certificate"— a 
singular  remark.  The  question  in  that  case 
was  whether  the  holder  cotild  collect  the  full 
value  of  the  certificate  when  It  matured,  and 
the  court  decided  he  could.  In  another  case 
to  which  we  have  been  cited,  and  the  one 
mainly  relied  on  by  plaintiff,  the  statute  was 
held,  on  grounds  not  clear  to  our  minds,  to 
have  been  enacted  to  enable  the  company  to 
borrow  money  for  the  discharge  of  debts,  by 
Issuing  preferred  stock,  and  hence  the  holder 
of  such  stock  was  treated  as  a  creditor,  and 
not  as  a  stockholder.  Williams  t.  Parker, 
136  Mass.  204.  An  attempt  to  distinguish 
the  statute  on  which  that  decision  was  given 
from  the  one  on  which  Field  t.  Lamson,  162 
Mass.  388,  38  N.  E.  1126,  27  Ia  B.  A.  136, 
was  determined,  was  attempted  In  the  opin- 
ion In  the  latter  case,  wherein  the  preferred 
shares  were  treated  as  stock,  and  not  as  an 
evidence  of  debt.  The  distinction  was  put 
on  the  ground  that  the  statute  involved  in 
Field  T.  Lamson  required  the  dividends  to 
be  paid  out  of  the  net  earnings — an  im- 
portant distinction  if  properly  drawn — but 
the  like  requirement  might  have  been  im- 
plied in  the  earlier  case,  and.  Indeed,  has 
been  implied  on  a  statute  using  similar  lan- 
guage, as  win  appear  from  an  excerpt  Infra 
from  the  opinion  in  Elkins  v.  Railroad,  36  N. 
J.  Eq.  233. 

Before  scrutinizing  the  Indiana  statute, 
it  may  be  well  to  say  merely  denominating 
shares  "preferred  stock"  In  a  legislative  act, 
does  not  per  se  deHne  the  rights  and  charac- 
ter of  the  holder  of  such  shares,  which  de- 
pend on  the  essential  qualities  of  the  ti-ans- 
jtctlon  authorized  by  the  statute.  Elklns  v. 
Railroad  and  Burt  v.  Rattle,  supra;  Miller  t. 
Ratterman,  47  Ohio  St  141,  24  N.  K.  496. 
And  the  circumstance  that  the  installments 
to  be  paid  on  the  simres  annually  or  semi- 
annually were  called  "Interest"  in  the  stat- 
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Alien  (Mass.)  400;  State  v.  Railroad,  16  S. 
C.  524;  Sturge  v.  Railroad,  31  Eng.  Law  & 
Bq.  Rep.  406;  C!orry  v.  Railroad,  29  Beav. 
203.  Nevertheless  the  name .  employed  by 
the  Legislature  to  designate  the  shares  is 
one  badge  of  the  legal  character  intended  to 
be  given  to  them,  for  the  words  of  a  statute 
are  to  be  taken  in  their  ordinary  sense,  un- 
less a  dlfTerent  one  is  called  for  by  the  con- 
text. Rev.  St.  1889,  i  4160  (Ann.  St  1906,  p. 
2252).  The  court  applied  this  rule  of  Inter- 
pretation, In  dealing  with  the  very  question 
before  us.  In  State  v.  Railroad,  16  S.  C 
524,  and,  in  determining  whether  or  not 
shares  were  stock  or  an  evidence  of  debt  at- 
tached weight  to  the  fact  that  the  Legisla- 
ture had  called  the  shares  "preferred  stock." 
Whatever  Influence  the  name  employed  In 
the  Indiana  statute  to  designate  these  shares 
should  have  in  determining  whether  the  cer- 
tificate was  one  for  stock  or  an  evidence  of 
debt  favors  the  former  character;  but  there 
are  weightier  reasons  for  holding  It  stock. 
An  examination  of  the  statute  and  of  the 
certificate  itself,  makes  It  apparent  that  by 
no  semblance  of  reason  could  we  hold  de- 
fendant became  indebted  to  plaintiff  for  the 
face  value  of  the  shares;  that  is  to  say,  $500. 
This  is  so  because  defendant  did  not  bind 
itself  to  pay  the  face  value  of  the  shares  to 
plaintiff  at  any  time,  but  only  reser\-ed  an 
option  to  pay  at  Its  pleasure  after  ten  semi- 
annual dividends  had  been  paid  and  before 
the  twentieth  matured.  The  essence  of  a 
debt  Is  a  legal  liability  on  the  part  of  one 
person  to  pay  money  to  another  at  some 
time,  whldi  liability  is  enforceable  by  a  Ju- 
dicial action.  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  78,  18  Am.  Rep.  156.  The  only 
plausible  contention  for  plalntlCF  is  that 
the  obligation  to  pay  semiannual  dividends 
at  maturity  was  absolute  and  created  a  debt; 
that  the  so-called  "dividends"  were  not  tech- 
nically such,  but  Installments  of  interest  the 
company  was  bound  to  pay  whatever  befell. 
A  company  may  bind  itself  to  pay  Interest 
Instead  of  dividends  on  stock;  but  its  power 
to  bind  Itself  to  pay  installments  of  either 
kind  in  priority  to  the  demands  of  creditors 
must  be  found  in  a  clear  legislative  grant 
1  Ck)ok,  Cotp.  (6th  Ed.)  %  277;  City  of  Coving- 
ton V.  Covington,  etc.,  Bridge  O).,  10  Bush 
(Ky.)  68.  It  Is  unusual  and  anomalous  for 
companies  to  bind  themselves  absolutely  to 
pay  installments  periodically  on  shares.  In- 
stead of  as  dividends  are  earned,  and  we 
think  this  company  ought  not  to  be  held  to 
have  agreed  to  do  that  unless,  upon  a  fair  in- 
terpretation of  the  statute  and  contract,  the 
conclusion  that  the  installments  were  paya- 
ble absolutely  must  be  deduced.  We  regret 
the  necessity  of  expounding  the  statute  of 
another  state  unaided  by  an  Interprctadou 


by  Its  courts  of  last  resort,  and  It  is  wltn 
diffidence  we  announce  our  opinion  that  tbe 
Legislature  of  Indiana  did  not  Intend  to 
malce  the  semiannual  installments  accruing 
on  preferred  shares  of  stock  in  a  manufac- 
turing company,  interest  and  a  debt,  any 
more  than  It  Intended  to  make  the  principal 
of  tbe  shares  a  debt;  and  this  was  not  In- 
t«nded  to  be  a  debt  necessarily,  because  the 
statute  does  not  declare  a  company's  liabil- 
ity for  the  principal  shall  have  a  date  of  ma- 
turity in  favor  of  the  holder,  but  makes  It 
subject  to  redemption  upon  such  terms  as 
the  certificate  shall  provide  (section  5067). 

The  certificate  under  review  provided  for 
redemption  at  the  pleasure  of  the  company 
after  ten  dividends  had  been  paid  and  be- 
fore the  twentieth  fell  due,  and  this  reserva- 
tion of  an  option  to  redeem  Is  consistent  with 
the  statute.  No  provision  regarding  the  In- 
stallments can  be  found  In  the  several  sec- 
tions of  the  statute,  which  tends  to  fasten  on 
them  the  character  of  a  debt  in  a  way  pecul- 
iar and  distinctive.  In  comparison  with  the 
chara,cter  the  statute  gives  to  the  principal 
of  the  shares,  except  the  fixed  dates  of  ma- 
turity of  the  Installments.  As  to  this  matter 
the  certificate  Issued  by  the  company  obli- 
gates It  to  pay  a  semiannual  dividend  of  3 
per  cent.;  but  the  statutory  language  Is  not 
Imperative,  and  only  binds  a  company  which 
Issues  preferred  shares  to  pay  a  dividend  on 
them  before  setting  aside  anything  for  the 
common  stock — that  is,  does  not  compel  pay- 
ment at  stated  Intervals  whatever  happens. 
The  circumstance  that  Installments  have  a 
maturity  date  cannot  alone  be  regarded  as 
conclusive  In  favor  of  their  being  absolute 
obligations,  or  else  all  dividends  stipulated 
to  be  paid  at  definite  Intervals  would  be  pay- 
able without  regard  to  a  company's  earnings, 
a  <!onclusion  opposed  to  the  adjudicated 
cases.  In  our  Judgment  tbe  meaning  of  the 
statute  Is  that  tbe  installments  partake  of 
the  nature  of  the  principal,  and,  if  tbe  latter 
Is  stock,  they  are  dividends  on  stock  and  af- 
fected by  the  common  Incidents  of  divi- 
dends; that  Is,  they  will  be  postponed  to 
debts  and  are  declarable  In  the  discretion  of 
tbe  directors,  exercised  In  good  faith. 

Besides  the  decisive  reason  already  ad- 
vanced against  regarding  the  principal  as  a 
debt,  that  no  time  was  fixed  In  which  It 
shall  fall  due,  other  reasons  may  be  invok- 
ed. The  Indiana  statute  does  not  authorize 
companies  to  Issue  preferred  shares  merely 
as  a  mode  of  borrowing  money  and  only  In 
the  contingency  of  a  necessity  to  borrow. 
No  authority  Is  given  a  company  to  secure 
preferred  shares  by  mortgage  or  other  Hen 
on  Its  property,  as  was  the  case  In  Heller  v. 
Bank,  89  Md.  002,  43  Atl.  800,  45  L.  R.  A. 
438,  73  Am.  St  Rep.  212,  and  Burt  v.  Rattle, 
supra.  Moreover,  the  statute  authorized  tbe 
Issue  of  preferred  shares  In  double  the 
amount  of  the  common  stock  of  tbe  compa- 
ny, and  It  is  Improbable  the  Legislature 
meant   to   empower    companies   to   borrow 


twice  as  much  as  tneir  capital;  out  tms 
would  be  the  effect  of  construing  the  act  to 
make  preferred  shares  a  debt  Insteail  of  part 
of  the  capital  stock  of  a  company.  All  Is- 
sues of  preferred  stock  must  be  reported  to 
the  Secretary  of  State  with  particulars,  and 
the  shares  of  such  stock  are  subject  to  re- 
demption at  whatever  time  shall  be  provided 
In  the  certificate,  btit,  as  already  said,  need 
not  be  redeemed  at  any  time  unless  the  com- 
pany agrees  they  shall  be.  As  pointed  out 
supra,  section  5067  does  not  bind  a  company 
to  pay  semiannual  dividends  on  preferred 
shares,  but  says  It  shall  be  bound  to  pay 
dividends  In  the  sums  expressed  In  the  cer- 
tificate, not  exceeding  4  per  cent.,  before  any 
dividends  shall  be  set  aside  or  paid  on  tbe 
common  stock.  We  take  that  language  to 
mean  the  dividends  shall  be  paid  out  of  sur- 
plus earnings  and  after  creditors  have  been 
satisQed,  but  before  dividends  are  declared 
or  paid  on  common  stock.  The  section  goes 
further  and  says.  In  case  of  Insolvency  or 
dissolution  of  the  company,  Its  debts  and 
other  liabilities  shall  be  paid  In  preference 
to  preferred  stock.  This  language  makes  the 
preference  shares  participate  In  business 
losses;  whereas,  the  last  clause  of  section 
5068  prevents  them  from  participating  in 
profits  beyond  Interest  or  dividends,  and 
says.  In  effect,  they  may  take  out  of  tbe  as- 
sets of  a  company  only  their  faice  value  and 
arrearages  of  dividends  or  Interest. 

The  most  Important  Inquiries  In  cases  like 
this  relate:  Firstly,  to  whether  a  date  Is 
fixed  within  which  a  company  Is  bound  to 
V»y  the  preferred  shares,  for  all  true  debts 
must  fall  due  some  time;  and,  secondly,  to 
whether  such  shares  are  subject  to  losses  of 
the  business  in  tbe  sense  that  the  holders  of 
them  are  postponed  to  creditors  at  large  In 
case  the  company  becomes  Insolvent,  for 
such  postponement  is  not  easily  reconcilable 
with  the  notion  that  the  holders  of  what  are 
nominally  preference  shares  are  In  reality 
creditors.  The  proviso  in  section  5067  that 
preferred  stock  shall  at  all  times  have  pri- 
ority of  payment  out  of  the  assets  of  the 
company  for  their  full  face  value,  together 
with  all  arrearages  and  Interest  thereon,  ever 
the  common  stock,  appears  to  emphasize  tbe 
only  priority  accorded  to  preferred  shares, 
and  the  language  of  the  section  as  a  whole 
Imports  that  other  liabilities  and  debts  of  a 
company  shall  take  precedence  In  payment 
over  interest  and  dividends  on  preferred 
stock.  Similar  language  was  treated  In  El- 
klns  V.  Railroad,  36  N.  J.  Eq.  235,  236,  as 
equivalent  to  expressly  declaring  dividends 
on  preference  shares  should  be  paid  out  of 
net  earnings,  and  as  entitling  the  holder  of 
those  shares  to  payment  of  arrearages  of 
dividends  which  had  accrued  in  back  years, 
before  common  stockholders  could  share  in 
the  profits;  but  not  to  entitle  him  to  pay- 
ment absolutely  and  without  regard  to  earn- 
ings. The  statute  there  Involved  was,  ai 
this  point,  like  the  one  before  us,  and  rends- 
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"That  when  eo  Issued  and  declared  to  be 
preferred  stock,  the  holders  thereof  respect- 
Ivelj'  shall  be  entitled  to  receive  dividends 
on  the  same  not  to  exceed  seven  per  centum 
per  annum,  before  any  dividend  shall  be  set 
apart  or  paid  on  the  other  and  ordinary 
stock  of  said  company."  The  portion  of  the 
Indiana  statute,  which  at  first  glance  looks 
most  favorable  to  plaintiff,  Is  the  one  for- 
bidding the  company  to  mortgage  any  of  Its 
property  ■without  the  written  consent  of  the 
holders  of  a  majority  of  the  preferred  stock. 
Section  S06S.  One  might  think  this  proviso 
useless  unless  the  preferred  shares  are  in- 
tended to  enjoy  priority  of  payment  over 
debts;  but  section  5067  expressly  gives  debts 
and  liabilities  the  priority.  This  proviso 
about  mortgages  is  an  incongruous  one,  and, 
when  narrowly  observed,  rather  clashes  In 
Its  own  terms  with  the  Idea  that  preferred 
shares  are  to  have  absolute  priority,  for  the 
assets  may  be  mortgaged  with  the  consent 
of  a  majority  of  the  preferred  shares  against 
the  wIU  of  the  minority.  Just  what  the  pur- 
pose of  the  proviso  was  Is  dlfllcult  to  say; 
but  we  suppose  the  Legislature  apprehended 
preferred  stock  might  suffer  some  detriment 
from  a  mortgage  it  would  not  suffer  by 
merely  postponing  It  to  unsecured  debts  if 
the  company  became  insolvent 

The  gist  of  the  argument  for  plaintiff  is 
this:  The  statute  authorized  the  company 
to  guarantee  payment  of  dividends  on  pre- 
ferred shares  and  deprived  the  holder  of 
those  shares  of  the  right  to  vote — two  facts 
which  demonstrate  the  Legislature  Intended 
to  make  the  holder  a  creditor  of  the  com- 
pany. The  statute  nowhere  clearly  empow- 
ers the  company  to  guaranty  the  dividends; 
but,  granting  this  power  may  be  deduced, 
the  reasoning  for  plaintiff  would  compel  the 
untenable  conclusion  that  the  principal  as 
well  as  the  interest  on  the  shares  is  a  debt. 
Moreover,  a  guaranty  of  dividends  by  a  com- 
pany pursuant  to  statutory  authority  does 
not  make  the  dividends  a  debt  and  payable 
absolutely.  Taft  v.  RaUroad,  8  R.  I.  310,  5 
Am.  Rep.  575;  Chaffee  v.  Railroad,  supra; 
Lockhart  v.  Van  Alstyne,  31  Mich.  76,  18 
Am.  Rep.  166;  Miller  y.  Ratterman,  47  Ohio 
St  141,  24  N.  E.  496;  Field  v.  Lamson,  162 
Mass.  388,  38  N.  E.  1126,  27  L.  R.  A.  136; 
Ulverstone,  etc.,  R.  R.  v.  Com'rs,  2  Hurlst.  & 
C.  855.  And  neither  does  denying  the  holder 
of  preferred  shares  a  vote,  ipso  facto,  de- 
prive him  of  the  status  of  stockholder.  2 
Thompson,  Corp.  2281;  Savannah  Co.  v.  Sll- 
verberg,  108  Ga.  281,  287,  33  S.  B.  908.  Ac- 
cording to  the  general  doctrine,  a  guaranty 
to  pay  dividends  means  the  company  binds 
Itself  to  pay  them  out  of  such  assets  as  are 
legally  available  for  that  purpose — that  Is, 
net  earnings — and  this  is  true  whether  the 
guaranteed  payments  are  called  "dividends" 
or  "Interest"  1  Morawetz,  Prlv.  Corp.  457, 
quoted  and  followed  In  Feld  v.  Investment 


Co.,  123  Mo.  603,  620,  27  &  W.  635.  The  rea- 
soning and  authorities  supra  lead  to  the  con- 
clusion that  plaintiff  was  a  preferred  share-' 
holder  and  not  a  creditor  of  defendant  and 
her  right  to  dividends  depended  on  whether 
the  earnings  of  the  company  justified  the  di- 
rectws  in  paying  them.  The  undisputed  evi- 
dence shows  the  earnings  were  not  sufficient 
to  pay  more  than  one  dividend  a  year.  Per- 
haps the  inference  might  be  drawn  that  one 
dividend  could  have  been  declared  in  1907, 
had  not  the  directors  thought  best  to  extend 
the  business.  Wbere  It  Is  clear  a  dividend 
ought  to  have  been  declared  on  preferred 
shares,  a  court  of  equity.  In  a  jnoper  suit 
may  compel  this  to  be  done,  or  treat  It  as 
having  been  done.  Boardman  v.  Railroad, 
84  N.  Y.  137,  180.  But  the  present  action  Is 
one  at  law,  and  certainly  a  dividend  cannot 
be  recovered  in  a  legal  action  tmtll  It  has 
been  declared.  2  Clark  &  Marshall,  i  517b, 
and  cases  cited  In  note  9. 
The  Judgment  Is  affirmed.    All  concur. 


MARSHALL  v.  BROWN. 

(St  Louis  Court  of  Appeals,  Missouri.  Nov. 
16,  1909.    Rehearing  Denied  Nov.  30,  1909.) 

1.  Attachmient  (5  122*)  —  Pboceedinos  — 
AiiENnMENT  —  Amendment  of  Affidavit  — 
Right. 

Under  Rev.  St  1899,  {  413  (Ann.  St  1906. 
p.  501),  permitting  an  attachment  to  be  dis- 
solved on  motion  before  final  judgment  if  the 
supporting  affidavit  is  insufficient,  but  prohibit- 
inar  its  dissolution  if  plaintiff  files  a  sufficient  af- 
fidavit in  such  time  and  manner  as  the  court  di- 
rects, plaintiff  could,  pending  the  hearing  of  a 
motion  to  dissolve  the  attachment  because  the 
affidavit  was  not  signed,  amend  by  signing  the 
affidavit  or  by  filing  a  sufficient  affidavit. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  $g  323-337 ;   Dec.  Dig.  S  122.»] 

2.  Affeai,  and  Ebbob  (S  281*)— Pbesekta- 
TiON  BEiiOW— Motion  fob  New  Tbiai^— De- 
nial OF  Amendments-Necessity. 

Since  attachment  is  only  ancillary  to  the 
principal  case,  an  appeal  from  an  order  dischar- 
ging an  attachment  upon  denying  plaintiff's  mo- 
tion to  amend  a  defective  affidavit,  after  which 
plaintiff  obtained  judi^ent  in  the  principal  case. 
was  not  an  appeal  from  an  order  disposing  of 
the  whole  case  upon  a  motion  against  the  plead- 
ings, but  from  an  order  denying  an  amendment 
so  that  its  denial  cannot  be  reviewed  in  absence 
of  a  motion  for  new  trial  or  for  rehearing. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  281.*] 

Appeal  from  Circuit  Court,  Butler  Coun- 
ty;. J.  C.  Sheppard,  Judge. 

Action  by  John  B.  Marshall  against  'EA. 
L.  Brown.  From  an  order  discharging  a 
writ  of  attachment,  plaintiff  appeals.  Af- 
firmed. 

L.  R.  Thomason,  for  appellant  Ablngton 
&  Stanley,  for  respondent 

NORTONI,  J.  This  Is  an  attachment  suit 
which  originated  before  a  justice  of  tbe 
peace,  and  found  Its  way  Into  tbe  circuit 
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court  by  appeal.  It  appears  the  plaintiff  fil- 
ed his  affidavit  tor  an  attachment  before  the 
Justice,  and,  according  to  the  jurat  thereon 
dated  and  signed  by  the  Justice  of  the  peace, 
he  was  sworn  to  the  same.  However,  he 
failed  to  afllz  his  signature  thereto.  After 
the  case  reached  the  circuit  court,  the  de- 
fendant moved  a  dissolution  of  the  attach- 
ment for  the  reason  there  was  no  afQdavit 
filed  therein  before  the  Justice.  The  point 
made  and  pressed  upon  the  court  was  to  the 
effect  that  although  the  plaintiff  may  have 
sworn  to  the  affidavit  before  the  Justice  of 
the  peace,  as  appeared  from  the  Jurat  there- 
on, executed  by  the  justice,  the  affidavit  was 
nevertheless  no  affidavit  at  all  unless  the 
plaintiff  had  affixed  his  signature  thereto, 
and  it  appeared  that  he  had  failed  to  sign 
it.  Upon  the  hearing  of  the  motion,  the 
plaintiff  proffered  to  amend  by  affixing  his 
signature  to  the  affidavit  or  by  filing  a  new 
and  proper  affidavit  duly  signed  and  verified. 
The  court  overruled  the  plaintiff's  applica- 
tion to  amend  the  original  affidavit  or  to  per- 
mit him  to  file  an  amended  affidavit  Hav- 
ing overruled  the  application  to  amend,  the 
court  sustained  the  plaiutiCTs  motion  to  dis- 
solve the  attachment  on  the  grounds  that 
there  was  no  sufficient  affidavit;  it  appear- 
ing that  plaintiff  had  not  signed  the  same. 
The  attachment  was  therefore  dissolved  and 
the  ilen  thereof  discharged.  Thereafter  the 
cause  went  to  trial  on  the  merits,  and  the 
judgment  was  given  for  the  plaintiff  thereon. 
The  plaintiff  prosecutes  this  appeal  from  the 
order  of  the  court  dissolving  and  discharging 
the  attachment.  The  court  was  clearly  in 
error  in  denying  tlie  plalntlfTs  right  to 
amend.  Oar  statutes  (section  413,  Rev.  St. 
1899  [Ann.  St  1906,  p.  501])  provide  sub- 
stantially that  attachments  in  courts  of  rec- 
ord or  before  justices  of  the  peace  may  be 
dls.solved  on  motion  at  any  time  before  final 
judgment  if  the  affidavit  on  which  the  same 
was  found  shall  be  adjudged  by  the  court  in- 
sufficient; but  it  is  provided,  too,  therein 
that  no  attachment  shall  be  dissolved  In  such 
case  if  the  plaintiff  shall  file  a  good  and  suffi- 
cient affidavit  to  be  approved  by  the  court 
in  such  time  and  manner  as  the  court  shall 
direct  It  may  be  that  the  mere  failure  of 
the  plaintiff  to  sign  the  original  affidavit  was 
not  sufficient  of  Itself  to  defeat  it;  it  ap- 
pearing from  the  jurat  thereon  that  he  had 
actnally  sworn  to  the  same  before  the  Jus- 
tice. On  this  question  we  express  no  opin- 
ion, as  it  is  unimportant  here.  The  plain- 
tiff certainly  had  the  right  under  the  statute 
above  referred  to,  to  amend  by  affixing  his 
signature  or  by  filing  a  new  and  sufficient 
affidavit  Claflln  v.  Hoover,  20  Mo.  App.  314; 
Mnsgrove  v.  Mott  90  Mo.  107,  2  S.  W.  214. 

However  this  may  be.  It  appears  that  we 
are  unable  to  relieve  the  situation  for  the 
reason  the  plaintiff  filed  no  motion  for  a 
new   trial   or   rehearing  on    this   question. 


This  is  not  a  case,  as  argued  by  the  plain- 
tiff, where  the  court  disposed  of  the  whole 
cause  upon  a  motion  against  the  pleadings, 
and  for  that  reason  rendered  its  ruling  re- 
viewable on  appeal  in  the  absence  of  a  mo- 
tion for  new  trial  or  rehearing,  as  was  de- 
cided in  Aultman  v.  Daggs,  50  Mo.  App.  280. 
The  posture  the  case  has  assumed  on  ap- 
peal does  not  present  that  question,  but  In- 
stead, it  presents  the  question  of  the  action 
of  the  trial  court  in  denying  the  right  of  an 
amendment  Indeed,  the  whole  case  was  not 
disposed  of  on  a  motion,  for  in  truth  the 
attachment  is  only  ancillary  to,  or  in  aid  of, 
the  principal  cause  on  the  merits.  Coombs 
Commission  Co.  v.  Block,  130  Mo.  668-674, 
32  S.  W.  1139.  The  entire  attachment  might 
fall  upon  a  trial,  and  still  the  case  upon  its 
merits  proceed  to  final  judgment  and  the 
plaintiff  recover,  as  was  the  fact  touching 
the  suit  on  the  merits  in  this  case,  for  the 
plaintiff  here  actually  recovered  and  ob- 
tained a  judgment  on  his  cause  of  action. 
Moreover,  the  appeal  here  Is  not  prosecuted 
from  the  order  of  the  court  in  dissolving  and 
dismissing  the  attachment  because  of  the 
defective  affidavit  for  it  was  conceded  by 
the  plaintiff,  who  prosecutes  the  appeal  here, 
in  the  trial  court  that  the  affidavit  was  in- 
sufficient and  he  sought  to  amend  the  same. 
This  being  true,  the  Identical  question  pre- 
sented is  the  ruling  of  the  court  on  its  deny- 
ing the  plaintiff  the  right  to  amend.  This 
ruling  Is  one  to  which  the  plaintiff  should 
not  only  have  saved  an  exception,  but  one 
which  may  not  be  reviewed  on  appeal,  un- 
less called  to  the  attention  of  the  trial  court 
In  a  motion  for  a  new  trial  or  rehearing 
thereon.  For  the  reasoning  on  the  subject, 
see  Union  Brewing  Co.  v.  Khlhardt  (Mo. 
App.)  120  S.  W.  1193;  In  re  Estate  of  How- 
ard, 128  Mo.  App.  482,  106  S.  W.  116. 

It  may  be,  had  the  question  been  qalled  to 
the  attention  of  the  trial  court  by  a  motion 
for  rehearing,  it  would  have  reconsidered  its 
action  and  reinstated  the  attachment  It 
is  said  to  be  highly  unjust  to  the  trial  court 
in  such  circumstances  to  pronounce  It  In  er- 
ror on  a  ruling  which  it  has  had  no  oppor- 
tunity to  correct  or  review. 

The  matter  not  having  been  called  to  the 
trial  court's,  attention  by  motion  for  new 
trial  or  rehearing,  the  judgment  must  be  af- 
firmed.   It  is  so  ordered.    All  concur. 


COOPER  et  ux.  v.  COMMONWEALTH 
TRUST  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     Oct 
19,  1909.    Rehearing  Denied  Nov.  SO,  1909.) 

1.  Principal  and  Agent  (J  23*)— Bvidenck. 

Evidence   held  to  show   that  persons  who 

had  negotiated  for  a  loan  with  an  association 

sent  trust  deeds  and  notes,  executed  by  them  to 
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evidence  the  loan,  to  bankers  as  agents  for  the 
association,  and  not  as  their  own  agents. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  g  41 ;   Dec  Dig.  8  23.*] 

2.   TROVEB    and    CONVKKSION    (I    le*)— MONKT 

Received  (J  IS*)— Right  of  Action. 

Where  plaintiffs,  who  had  negotiated  for  • 
loan  with  an  association,  sent  the  trust  deeds 
and  notes,  executed  by  them,  to  bankeis  as 
agents  for  the  association,  title  to  the  papers 
passed  from  plaintiffs,  and  the  association,  hav- 
ing remitted  payment  of  the  notes  to  defendant, 
designated  by  the  bankers  the  association  agent 
to  receive  it,  defendant's  failure  to  pass  the 
money  on  to  plaintiffs,  while  it  might  raise  a 
question  between  it  and  the  association,  does  not 
give  plaintiffs  a  right  of  action  against  defend- 
ant, either  for  money  had  and  received,  or  for 
conversion,  as  the  owner  of  the  notes  alone  could 
maintain  such  actions. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  $  16;*  Money  Received, 
Cent.  Dig.  f  40;   Dec.  Dig.  S  13.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Matt 
O.  Reynolds,  Judge. 

Action  by  Charles  B.  Cooper  and  wife 
against  tbe  Commonwealth  Trust  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed.  - 

Rehearing  denied.  REYNOLDS,  P.  J.,  not 
participating  in  consideration  of  the  motion 
or  In  action  of  the  court  in  overruling  it 

Salmon  &  Salmon,  a  copartnership,  were 
private  bankers  at  Clinton,  Henry  coimty. 
Mo. ;  Thomas  M.  Casey  being  tbe  cashier  and 
acting  manager  of  their  bank.  On  Wednes- 
day, June  21, 1905,  this  bank  failed,  and  was 
on  that  day  taken  in  charge  by  the  Secretary 
of  State  of  Missouri  and  placed  in  the  hands 
of  a  receiver.  Subsequently,  upon  the  peti- 
tion of  the  creditors  thereof,  it  was  adjudged 
bankrupt  by  the  United  States  Court.  The 
Missouri  Savings  Association,  also  referred 
to  as  the  Missouri  Savings  Association  Bank, 
or  as  "The  Bank,"  and  meant  when  here- 
after referred  to  as  the  "Association,"  was 
a  Missouri  corporation,  doing  business  in 
Kansas  City,  Mo.,  and  engaged  in  making 
loans  on  farm  lands  in  this  state  and  else- 
where. W.  S.  Webb  was  the  vice  president 
and  cashier  of  that  Association ;  he  and  the 
Association  having  their  offices  In  Kansas 
City.  Otto  Selgle  was  engaged  In  the  lumber 
business  at  Clinton,  and  was  also  a  local 
agent  or  solicitor  there  ■  for  the  Association, 
engaged  In  soliciting  and  procuring  farm 
loans  for  it  His  course  of  business  under 
bis  employment  appears  to  have  been  that 
when  applied  to  for  loans  to  have  the  appli- 
cant sign  a  written  application  for  tbe 
loan,  addressed  to  the  Association,  and  for- 
ward the  application  to  that  Institution  at 
Kansas  City,  whereupon  Mr.  Webb,  acting 
for  the  Association,  would  examine  the  ap- 
plication and  inspect  the  property  offered  as 
security  for  the  loan.  Upon  his  return  to 
tbe  office  of  the  Association  at  Kansas  City 
the  loan  was  approved  or  disapproved,  as 
the  case  might  be.    The  Commonwealth  Trust 


Company,  defendant  and  appellant,  is  a 
trust  company  In  the  city  of  St.  Louis,  doing 
a  general  trust  company  business,  Includlu;; 
the  buying  and  selling  of  commercial  paper 
and  receiving  deposits.  The  First  National 
Bank  of  Kansas  City  is  a  national  bank, 
doing  business  In  Missouri  and  located  at 
Kansas  City  in  that  state,  and  a  correspond- 
ent there  of  tbe  Commonwealth  Trust  Com- 
pany of  St  Louis.  Tbe  Mutual  Benefit 
Life  Insurance  Company  Is  a  life  Insurance 
company,  making  farm  loans  In  this  state, 
and  represented  at  St  Joseph,  Mo.,  by  Bart- 
lett  Bros. 

Charles  B.  Cooper  and  Lena  M.  Cooper,  bis 
wife,  plaintiffs  and  respondents  here,  own  a 
farm  of  160  acres  In  St  Clair  county,  this' 
state,  some  20  or  26  miles  from  Clinton.  In 
the  year  1904  Cooper  and  bis  wife  had  ex- 
ecuted a  deed  of  trust  securing  a  note  for 
$1,500  on  this  160-acre  tract;  the  note  and 
deed  of  trust  being  In  favor  of  the  Mutual 
Benefit  Life  Insurance  Company,  which  note 
matures  on  April  1, 1909.  This  deed  of  trust 
was  duly  recorded.  Bartlett  Bros,  were 
handling  this  loan  for  the  Life  Insurance 
Company.  Desiring  to  pay  off  and  discharge 
this  loan,  and  also  to  raise  addltlonaJ  money 
on  his  land,  Cooper,  according  to  his  own 
testimony  and  to  the  testimony  of  Sei^e, 
went  to  Selgle  at  Clinton,  as  the  representa- 
tive there  of  the  Missouri  Savings  Associa- 
tion, and  asked  him  for  a  loan  of  $3,000  on 
his  land.  Whereupon  Selgle,  representing  the 
Missouri  Savings  Association  and  acting  for 
it,  as  tbe  testimony  shows  beyond  any  dis-- 
pute,  took  Cooper's  application  and  sent  it 
In  to  tbe  Missouri  Savings  Association.  To 
state  the  transaction  in  Seigle's  own  lan- 
guage :  "Why,  Mr.  Cooper  came  to  me  for  a 
loan  of  $3,000  on  his  land,  and  I  took  bis 
application  and  sent  It  in  Just  like  I  do  all 
of  them,  and  It  was  accepted  by  the  com- 
pany, and  they  sent  the  papers  down  to  me, 
which  they  always  do."  This  application  ap- 
pears to  have  been  signed  by  Cooper,  and  by 
him  sent  to  Selgle  at  Clinton  and  forwarded 
by  Selgle  to  the  Missouri  Savings  Associa- 
tion at  Kansas  City.  Mje  written  applica- 
tion is  addressed  to  the  Missouri  Savings  As- 
sociation, and  applies  for  a  loan  of  $3,000 
for  6  years,  to  bear  interest  at  the  rate  of  8 
per  cent  per  annum,  payable  semiannually. 
Cooper  agreeing  to  secure  the  same  by  notes 
and  mortgages  or  deeds  of  trust  In  the  usual 
form  of  the  Savings  Association,  which 
should  be  a  first  lien  on  the  real  estate  de- 
scribed, he  agreeing  to  furnish  the  Missouri 
Savings  Association  with  an  abstract  of  title 
to  the  property  from  the  United  States  down 
to  and  including  the  mortgage  and  deed  of 
trust  to  be  given  to  the  Association,  and  to 
pay  the  expenses  incurred  by  the  Associa- 
tion in  perfecthig  title  and  recording  fees, 
and  to  take  the  money  at  any  time  within 
30  days;    also  agreeing  that  If  the  Savings 
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Association  negotiated  the  loan  at  a  less  rate 
tlian  8  per  cent,  to  make  Ills  note  In  favor 
of  the  Association  for  the  difference  between 
that  rate  and  the  rate  at  -which  the  loan 
was  negotiated,  this  latter  amonnt  to  be  pay- 
able In  6  installments,  corresponding  with 
the  interest  payments  on  the  loan,  and  to 
secure  it  by  a  second  mortgage  or  deed  of 
trust  on  the  same  property.  The  agreement 
In  terms  constituted  the  Missoorl  Savings 
Association,  under  the  name  of  "Missouri 
Savings  Association  Bank,"  the  agent  of 
Cooper  to  procure  the  loan  for  him,  and  It 
authorized  that  Association  to  pay  the  pro- 
ceeds of  the  same  "to  my  said  agent,  and 
whatever  incambrances  the  abstract  shows 
upon  said  premises  you  are  hereby  authoriz- 
ed to  pay  to  the  party  holding  the  record 
title  thereto  as  shown  by  said  abstract." 

It  appears  that  after  his  preliminary  ne- 
gotiation with  Selgle,  Cooper  and  his  wife 
bad  gone  to  Wagoner,  in  the  then  Indian 
Territory,  and  were  residing  there  from  that 
time  on,  Mr.  Cooper  apparently  not  return- 
ing to  Clinton  until  some  time  after  the 
21st  or  22d  of  June,  1905,  and  the  written 
application  referred  to  as  well  as  the  deeds 
of  trust  and  notes,  were  signed  and  executed 
by  the  Coopers  at  Wagoner.  After  receipt 
of  this  written  application  at  its  Kansas 
City  ofDce^  to  which  place  It  had  been  for- 
warded by  Seigle,  Mr.  Webb  went  down  to 
St.  Clatr  county.  Mo.,  inspected  the  farm, 
approved  the  loan,  prepared  the  two  deeds 
of  trust,  the  note  or  bond,  as  it  is  called, 
and  the  coupons,  and  forwarded  them  to 
Selgle.  Selgle,  upon  receipt  of  the  papers, 
sent  them  to  Cooper  at  Wagoner,  accompanied 
by  a  letter  Instructing  him  to  execute  them 
and  return  them  to  the  Salmon  &  Salmon 
Bank  at  Clinton.  This  letter  of  Instruction 
was  not  produced  In  evidence,  and  plaintiff 
Cooper  testified  that,  so  far  as  he  knew.  It 
was  not  in  existence.  Seigle  testified  that  he 
had  no  copy  of  this  letter,  and  that  all  the 
Instructions  contained  In  it  were  for  Cooper 
to  send  the  papers  back  to  the  Salmon  & 
Salmon  Bank.  Cooper  testified  that  after  he 
,  received  these  papers,  he  held  them  for  some 
time,  then  signed  them  and  returned  them 
to  the  Salmon  &  Salmon  Bank,  as  Instructed 
by  Mr.  Selgle,  and  that  he  also  wrote  that 
day  to  Salmon  &  Salmon,  that  he  bad  sent 
the  papers,  under  the  Instruction  of  Mr. 
Seigle,  to  their  bank.  Cooper  testified  that 
he  had  no  copy  of  this  letter  of  transmit- 
tal to  Salmon  &  Salmon,  nor  was  the  orig- 
inal produced,  but  he  testified  that  all  that 
was  In  it  was  merely  that  "Inclosed  they 
[Salmon  &  Salmon]  would  find  the  deeds  of 
trust  and  papers  for  the  loan  which  be 
[Cooper]  had  made  with  the  Missouri  Sav- 
ings Association  Bank,  and  that  he  had  sent 
them  to  Salmon  &  Salmon  under  the  In- 
struction of  Mr.  Seigle."  He  further  testi- 
fied that  on  the  same  day  he  bad  written  to 
Mr.  Seigle,  which  letter  was  neither  produc- 
ed nor  a  copy  of  It  in  evidence,  but  was 


mailed  at  Wagoner,  Ind.  T.,  June  IC,  1905, 
and  that  the  substance  of  the  letter  was 
that  he  "had  returned  the  papers  which  he 
[Selgle]  had  sent  him  to  the  Salmon  &  Sal- 
mon Bank,  as  he  [Seigle]  had  instructed 
him  to  do."  The  envelope  in  which  the  let- 
ter was  said  to  have  been  contained  was 
produced;  the  letter  itself,  however,  wa.s 
not  After  testifying  in  chief  to  having  sent 
these  papers,  accompanied  by  a  letter,  to 
Salmon  Sc  Salmon,  and  also  writing  to  Seigle 
to  the  effect  that  he  bad  done  so,  and  that 
be  had  never  received  any  money  from  any- 
body In  the  transaction,  and  had  never  au- 
thorized Salmon  &  Salmon  to  collect  the 
money  for  him  or  to  draw  any  draft,  and 
that  the  prior  deed  of  trust  had  not  been 
paid  off,  plaintiff  Cooper,  In  cross-examina- 
tion, reiterated  that  be  bad  made  the  ap- 
plication for  the  loan  through  Selgle,  and  in 
sending  the  papers  to  Salmon  &  Salmon 
had  been  acting  under  the  direction  of  Selgle. 
He  was  asked  who  he  understood  Selgle  to 
represent  in  the  matter,  and  he  answered 
that  he  understood  Selgle  to  represent  the 
Missouri  Savings  Association  Bank.  His  at- 
tention was  then  called  to  this  clause  in  his 
application  for  the  loan :  "I  hereby  appoint 
Missouri  Savings  Association  Bank  my  agent 
to  procure  the  loan  for  me,  and  authorize 
you  to  pay  the  proceeds  of  the  same  to  my 
said  agent" — and  he  was  asked  If  he  had  ap- 
pointed the  Missouri  Savings  Association  his 
agent  In  this  matter.  He  answered,  "Yes." 
Asked  if  Mr.  Otto  Selgle  was  the  agent  of 
the  Missouri  Savings  Association,  he  said, 
"Yes."  Asked  if  he  bad  authorized  Salmon 
&  Salmon  to  draw  a  draft  for  that  money, 
be  said  he  bad  not  Asked  when  Salmon  & 
Salmon  drew  that  draft,  whether  they  were 
acting  as  his  agents  according  to  bis  theory 
of  the  case,  he  answered,  "They  were  not" 
Asked  when  Salmon  &  Salmon  received  any 
money  on  that  draft,  if  they  were  not  acting 
as  his  agents  according  to  his  theory,  be 
answered,  "They  were  not"  Asked  why  he 
sent  the  bond  and  note  to  Salmon  &  Salmon 
Bank,  he  said  that  he  did  that  because  he 
was  Instructed  to  do  so  by  Mr.  Seigle.  He 
was  asked  if  he  had  not  been  the  plaintiff 
In  two  other  suits  in  connection  with  this 
same  matter,  and  he  answered:  "Yes,  sir; 
I  guess  so."  These  questions  and  answers, 
In  fact  Cooper's  whole  testimony,  appear  in 
the  transcript,  and  in  the  supplemental  ab- 
stract furnished  us  by  attorneys  for  the  re- 
spondents. 

We  give  the  following  verbatim,  taken 
from  that  abstract,  as  questions  asked  and 
answers  given  by  plaintiff  Cooper  on  cross- 
examination:  "Q.  You  have  been  plaintiff 
in  two  other  suits  In  connection  with  this 
matter,  have  you  not,  Mr.  Cooper?  A.  Yes. 
sir;  I  guess  so.  Q.  In  one  of  these  suits  you 
and  your  wife  Joined  with  the  Missouri  Sav- 
ings Association,  and-  brought  suit  against 
Mr.  Bgger,  as  receiver  for  the  Salmon  &  Sal- 
mon Bank,  did  you  not?    A.  Yes,  sir.     Q. 
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you  do  it?  That  is  the  same  question.  A. 
Well,  the  only  reason  I  can  give  was  through 
the  Instructions  of  my  attorney.  Q.  I  believe 
you  brought  another  suit  relative  to  this 
same  transaction,  did  you  not?  A.  Yes,  sir. 
Q.  That  second  suit  you  and  your  wife  sued 
the  Missouri  Savings  Association,  didn't  you? 
A.  Yes,  sir.  Q.  The  Commonwealth  Trust 
Company  and  the  First  National  Bank  of 
Kansas  City?  A.  Yes,  sir.  Q.  In  this  peti- 
tion I  will  call  your  attention  to  the  fact 
that  you  state  that  those  papers  were  for- 
warded to  the  Salmon  &  Salmon  Bank,  as 
agents  of  the  Missouri  Savings  Association? 

A.  Yes,  sir.  Q.  Is  that  a  fact?  A.  How  was 
that?  Q.  That  those  papers — the  notes  and 
the  bond  and  the  deed  of  trust — ^were  for- 
warded to  Salmon  &  Salmon  as  agents  for 
the  Missouri  Savings  Association?  A.  They 
were  forwarded  to  Salmon  &  Salmon.  Q. 
Yes;  as  agents  of  the  Missouri  Savings  As- 
sociation?   A.  Yes,  sir." 

It  appears  by  the  evidence  in  the  case  that 
these  papers,  apparently  mailed  about  the 
10th  of  June,  at  Wagoner,  addressed  to  Sal- 
mon &  Salmon,  at  Clinton,  reached  the  latter 
place  on  Saturday,  June  17,  1905.  They  con- 
sisted of  one  note  for  $3,000,  payable  to  the 
Missouri  Savings  Association  or  order  June 
1,  1911,  with  Interest  at  the  rate  of  6  per 
cent  per  annum,  interest  payable  semian- 
nually, as  evidenced  by  12  coupons  attached, 
and  expressed  to  be  for  value  received,  ana 
one  note  for  $545,  payable  to  the  Missouri 
Savings  Association  or  order  lu  12  install- 
ments. Attached  to  the  $3,000  note  were  In- 
terest coupon  notes,  payable  to  bearer.  The 
notes,  as  well  as  the  coupons,  were  dated 
May  15,  1905,  and  were  negotiable,  and  It 
was  stated  in  each  of  them  that  they  were 
secured  by  a  deed  of  trust  or  mortgage  on 
real  estate  In  St.  Clair  county.  Mo.  The 
notes  and  coupons  were  signed  by  Charles 

B.  Cooper  and  Lena  M.,  his  wife.  The  $3,000 
note  and  its  coupons  were  secured  by  what 
was  Intended  to  be  a  first  mortgage  on  the 
real  estate  in  St  Clair  county,  and  the  $545 
note  was  also  secured  by  a  deed  of  trust, 
which  was  Intended  to  follow  the  first  one, 
on  the  same  property.  The  deeds  of  trust, 
executed  to  Webb  as  trustee  for  Missouri 
Savings  Association,  securing  these  notes, 
were  also  inclosed.  It  will  be  noted,  there- 
fore, that  the  Missouri  Savings  Association 
elected  to  take  the  loan  itself,  or  In  its  own 
name. 

On  receipt  of  the  deeds  of  trust  notes,  and 
coupons  on  that  morning  of  the  17th,  which 
was  Saturday,  Casey,  In  the  name  of  Salmon 
&  Salmon,  on  the  same  day  transmitted  the 
deeds  of  trust  to  one  Rodgers,  at  Osceola, 
the  county  seat  of  St.  Cialr  county.  Rod- 
gers was  an  abstracter  of  titles,  and  Casey, 


ance  Company.  These  papers  appear  to  have 
reached  Rodgers  on  the  afternoon  of  that 
Saturday,  the  17th,  on  which  afternoon  they 
were  placed  of  record,  the  $3,000  one  10  min- 
utes before  the  one  for  $545.  A  supplemental 
abstract  made  by  Rodgers  was  placed  In  the 
mail  that  Saturday  night  directed  to  Salmon 
&  Salmon  at  Clinton.  It  reached  Salmon  & 
Salmon  at  Clinton  about  noon  on  Sunday, 
June  IStb. 

Seigle  had  testified  that  there  was  some 
delay  In  the  sending  on  of  the  papers  by 
Cooper  to  Salmon  &  Salmon,  and  he  had 
several  times  asked  Casey  If  they  had  ar- 
rived. Beyond  this,  and  prior  to  the  arrival 
of  the  papers,  there  is  no  evidence  whatever 
In  the  record  to  show  that  Seigie  had  ever 
said  anything  to  Casey  about  the  papers,  or 
what  instructions.  If  any,  he  had  given  Casey 
concerning  them.  He  testifies  that  he  was 
not  In  Clinton  on  Saturday  the  17th,  and 
that  after  the  receipt  of  the  papers  by  Casey, 
the  latter  called  him  (Seigle)  up  over  the 
telephone,  Seigle  l)eing  at  tils  farm  out  in 
the  county,  and  told  him  that  he  was  going 
to  draw  a  draft  and  wanted  to  Imow  If  he 
(Seigle)  thought  the  Missouri  Savings  As- 
sociation Bank  would  turn  down  these  pa- 
pers, and  he  (Casey)  wanted,  him  (Seigle)  to 
dome  up  and  sign  them  himself,  but  he 
(Seigle)  told  Casey  he  would  not  do  it  The 
next  time  that  Seigle  met  Casey  was  the 
following  Monday  or  Tuesday,  at  any  rate 
before  the  bank  finally  closed,  which  was 
Tuesday  night  about  4  o'clock,  its  usual  clos- 
ing hour.  It  did  not  reopen  on  Wednesday. 
Whatever  day  It  was,  and  It  was  one  or  the 
other  of  these  days,  and  before  the  bank 
was  closed  out,  Seigle  came  back  from  his 
farm  and  had  a  conversation  with  Casey,  at 
Clinton,  who  asked  him  If  he  thought  the 
draft  would  be  turned  down  by  him  (Casey) 
signing  it  and  Seigle  told  him  that  "that 
wasn't  the  way  we  done  business;  that  the 
borrower  signed  them;  that  Mr.  Webb  sent 
him  (Seigle)  the  drafts  to  pay  off  that  mort- 
gage with  the  one  ahead  of  It  and  to  pay 
Mr.  Cooper  the  other  one."  These  two  con- 
versations— the  one  over  the  telephone  and 
the  other  In  person — between  Seigle  and 
Casey  are  the  only  conversations  testified  to 
by  any  one  as  having  taken  place  between 
them  concerning  the  transaction,  and  this  is 
all  we  have  of  those  conversations,  except 
that  Seigle  further  testified  that  when  he 
met  Casey  in  the  bank  Monday  or  Tuesday, 
Casey  told  bim  that  he  bad  drawn  the  draft 
and  had  sent  on  the  papers.  He  had  then 
drawn  the  draft  and  sent  on  the  papers  to 
the  Commonwealth  Trust  Company.  Seigle 
also  testified  that  he  had  not  communicated 
to  the  Missouri  Savings  Association  anything 
about  Casey  going  to  draw  the  draft;  made 


^ 


understand  It  that  Casey  was  referring  to  a 
^raft  drawn  by  Salmon  &  Salmon."  What 
Casey  wanted  him  (Selgle)  to  do  was  to  sign 
Cooper's  name  to  the  draft,  and  he  "wouldn't 
-do  It;  didn't  know  then  what  Casey  was 
going  to  do;  didn't  care 'what  he  had  done 
after  that,  as  long  as  he  (Selgle)  wasn't  going 
to  do  It";  but  understood  on  Monday  that 
Casey  bad  drawn  a  draft  "simply  because 
Casey  had  told  him  so." 

On  Sunday  the  18th  of  June,  and  on  re- 
ceipt of  the  supplemental  abstract,  Casey, 
In  the  name  of  Salmon  &  Salmon,  wrote  and 
mailed  the  following  letter  to  Webb,  cashier 
of  the  Missouri  Savings  Association,  dating 
It,  however,  June  17th:  "Clinton,  Missouri, 
June  17, 1905.  W.  8.  Webb,  Cashier,  Kansas 
City,  Missouri— Dear  Sir:  We  send  you  here- 
with supplemental  abstract  of  title  to  real 
estate  covered  by  your  loan  of  $3,000  to  Mr. 
Charles  B.  Cooper.  This  Is  done  at  the  re- 
quest of  Mr.  Selgle.  We  have  drawn  on  yon 
for  $3,000  on  account  of  this  loan,  attaching 
to  draft  a  $3,000  bond  and  commission  notes, 
out  of  which  we  will  pay  ofT  the  Bartlett  or 
rather  the  Mutual  Benefit  Life  Insurance 
Company  loan.  The  draft  for  three  thousand 
dollars  will  not  be  presented  until  Tuesday, 
hence  it  you  prefer  to  take  up  said  loan 
yourself,  please  call  us  up  to-morrow,  or 
rather  Monday,  at  our  expense,  and  we  will 
remit  you  to  cover  said  loan.  Yours  very 
truly,  Salmon  &  Salmon,  'C.'"  This  letter 
was  received  by  the  Missouri  Savings  As- 
sociation at  Kansas  City  on  Monday  morn- 
ing, June  19tb,  and  with  it  the  supplemental 
abstract,  but  that  Association  neither  tele- 
phoned nor  wrote  to  Salmon  &  Salmon  or 
Casey  In  response  to  It  While  this  letter  la 
dated  June  17th,  It  could  not  have  been  mail- 
ed before  the  18th;  that  is  to  say,  Sunday. 
It  inclosed  the  supplemental  abstract,  and 
that  supplemental  abstract  had  not  been 
received  by  Salmon  &  Salmon  or  Casey  until 
the  afternoon  of  Sunday,  the  18th.  It  was 
undoubtedly  written  on  the  18th.  Casey,  in 
the  name  of  Salmon  &  Salmon,  drew  this 
draft:  "Customers  Draft.  Salmon  &  Sal- 
mon, Bankers.  $3000.00.  Clinton,  Mo.,  June 
17, 1905.  Pay  to  the  ofder  of  ourselves  three 
thousand  dollars  for  attached  papers,  and 
charge  to  account  of  Salmon  &  Salmon.  To 
Missouri  Savings  Bank,  Kansas  City,  Mo." 
This  was  Indorsed  on  the  back:  "Pay  any 
bank  or  banker  or  order.  All  prior  indorse- 
ments guaranteed.  Salmon  &  Salmon,  Bank- 
ers." This  draft,  dated  the  17tb,  along  with 
the  notes  attached,  was  mailed  by  Casey,  in 
the  name  of  Salmon  &  Salmon,  to  the  Com- 
monwealth Trust  Company  at  St.  Louis,  on 
Sunday  evening  June  18th,  and  was  received 
by  the  Commonwealth  Trust  Company  Mon- 
day June  19th,  although  the  Trust  Com- 
pany's receiving  stamp  bears  date  the  18th. 

When  the  Commonwealth  Trust  Company 
received  the  draft  with  attached  papers,  It 
with  other  drafts  and  miscellaneous  credits 


by  the  Commonwealth  Trust  Company  to  the 
amount  of  $708.58.  The  total  amount  remit- 
ted by  Salmon  &  Salmon  of  date  June  17th, 
Including  the  draft  for  the  $3,000,  amounted 
to  $5,437.05;  the  remittance  outside,  of  the 
$3,000  draft  being  made  up  of  express  or- 
ders, exchange,  and  various  smaller  items. 
The  Commonwealth  Trust  Company,  hav- 
ing carried  the  amount  ln.it  to  the  credit  of 
Salmon  &  Salmon  June  19th,  allowed  them 
to  draw  on  it  that  day,  not  only  for  the 
$798.58  credit  with  which  their  account  had 
that  day  opened,  but  for  an  amount  In  ex- 
cess of  that  and  of  the  deposits  received 
during  the  day,  so  that  at  the  end  of  the 
day  Salmon  &  Salmon's  account  with  th'e 
Commonwealth  Trust  Company  was  over- 
drawn to  the  amount  of  $1,331.81.  On  the 
same  day  the  Commonwealth  Trust  Company 
attached  the  $3,000  draft  to  the  commission 
note  and  the  $3,000  loan  note  and  its  cou- 
pons, and  Indorsed  the  draft:  "Pay  to  the 
order  of  First  National  Bank,  Kansas  City, 
Missouri.  All  prior  Indorsements  guaran- 
teed- [Signed]  Commonwealth  Trust  Com- 
pany, St.  Louis,  Mo.,  by  J.  M.  Wood,  Secre- 
tary"— and  transmitted  the  draft  and  at- 
tached papers,  as  well  as  other  exchange 
items,  to  the  First  National  Bank  at  Kansas 
City,  Mo.  The  draft  with  papers  attached 
to  it,  as  well  as  the  other  items,  reached  the 
latter  bank  on  Tuesday,  and  that  bank  pre- 
sented the  draft  and  its  attached  papers 
on  that  day  to  the  Missouri  Savings  Associa- 
tion, which  latter  paid  the  draft  and  retain- 
ed the  notes  and  coupons.  The  First  Nation- 
al Bank  of  Kansas  City  thereupon  carried 
the  proceeds  of  the  draft  to  the  credit  of 
the  Commonwealth  Trust  Company  that  day, 
and  on  that  day  so  advised  the  Common- 
wealth Trust  Company  by  letter  or  postal. 
As  before  noted,  on  the  evening  of  the  same 
day — that  is,  Tuesday,  June  20th — and  at 
the  usual  hour  for  closing  the  bank,  4  o'clock, 
Salmon  &  Sabnon  closed  their  doors.  On 
the  succeeding  day,  June  21st,  the  bank  was 
taken  possession  of,  as  also  before  stated  by 
the  banking  department  of  the  state.  This 
fact  became  generally  known  on  the  fore- 
noon of  that  day,  and  the  Missouri  Savings 
Association  ofScers,  learning  of  it,  called  up 
Bartlett  Bros.,  of  St  Joseph,  Mo.,  who,  rep- 
resenting the  Life  Insurance  Company,  held 
the  $1,500  incumbrance,  to  ascertain  if  Casey 
or  Salmon  &  Salmon  bad  paid  off  the  loan. 
Being  informed  that  they  had  not  the  Mis- 
souri Savings  Association  telephoned  to  Sel- 
gle at  Clinton,  to  see  Cooper,  and  to  see 
what  was  to  be  done.  Selgle  telephoned  that 
Cooper  was  not  in  Clinton.  Whereupon  the 
Missouri  Savings  Association  asked  the  First 
National  Bank  of  Kansas  City  to  telephone 
the  Commonwealth  Trust  Company  to  hold 
the  money  and  not  turn  it  over  to  Salmon  & 
Salmon.  This  was  done  on  this  21st  day  of 
June,  both  by  telephone  and  tel^ram;  In 
the  latter  the  First  National  Bank  stating 


This  telegram  was  sent  about  noon.  Tbe 
same  day  the  Missouri  Savings  Association 
telegraphed  the  Ciommonwealth  Trust  Com- 
pany as  follows :  "Do  not  pay  Salmon  &  Sal- 
mon 13,000.  Yours  lOtta  to  First  National 
Bank  obtained  by  fraud  and  misrepresenta- 
tion; trust  fund;  have  written"— and  on 
that  day  the  Missouri  Savings  Association 
wrote  the  Commonwealth  Trust  Company  to 
the  effect  that  the  $3,000  paid  by  the  Mis- 
souri Savings  Association  to  the  First  Na- 
tional Bank,  Kansas  City,  on  draft  dated 
June  17,  1905,  and  drawn  on  Missouri 
Savings  Association  by  Salmon  &  Salmon 
of  Clinton,  Mo.,  "Is  not  the  property  of  said 
Salmon  &  Salmon  and  should  not  be  paid 
to  them  or  treated  by  you  as  their  property." 
The  letter  then  went  on  to  state  what  were 
claimed  to  be  the  facts  in  the  case,  among 
other  things  setting  out  that  the  papers  for 
the  loan — that  Is  to  say,  the  note  and  deeds 
of  trust— were  prepared  by  the  Missouri  Sav- 
ings Association,  sent  by  it  to  Selgle  for 
execution;  that  Seigle  sent  them  to  Cooper, 
who,  after  executing  them,  "returned  them 
to  said  Selgle,  who  delivered  them  to  said 
Salmon  &  Salmon,  as  the  agents  of  Cooper, 
to  receive  from  us  [Missouri  Savings  Asso- 
ciation] the  amount  of  the  loan,  to  be  ap- 
plied, $1,500  to  said  old  deed  of  trust,  and 
the  balance  for  Cooper;  that  the  draft  above 
referred  to  for  |3,000,  was  drawn  by  Salmon 
&  Salmon  as  a  means  of  receiving  from  ua 
the  amount  of  said  loan,  as  appears  by  the 
words  'for  attached  papers'  in  said  draft, 
the  attached  papers  l>eing  said  notes  and 
deed  of  trust,  and  we  [Missouri  Savings  As- 
sociation] paid  the  money  on  said  draft  as 
the  money  of  said  Cooper;  that  the  said 
$3,000  was  and  is  not  the  property  of  Sal- 
mon &  Salmon,  but  a  trust  fund  belonging 
to  said  Cooper  for  the  use  above  stated." 
After  stating  that  they  had  wired  the  Com- 
monwealth Trust  Company  not  to  pay  the 
draft  to  Salmon  &  Salmon,  but  to  hold  the 
money  for  Cooper,  the  letter  adds :  "In  which 
($3,000)  we  also  have  an  interest,  because 
that  under  our  agreement  with  Cooper,  $1,- 
500  of  it  was  to  be  applied  to  satisfy  the 
first  deed  of  trust  now  on  said  farm."  The 
receipt  of  this  letter  was  acknowledged  by 
the  defendant,  accompanied  by  the  state- 
ment that  on  the  facts  of  the  case  as  writ- 
ten to  them  by  the  cashier  of  tbe  Missouri 
Savings  Association,  the  Commonwealth 
Trust  Company  could  see  nothing  upon  which 
the  Savings  Association  could  base  any  claim 
as  against  funds  which  had  been  paid  to  the 
Commonwealth.  There  was  uncontroverted 
testimony  to  tbe  effect  that  the  acts  of  the 
Commonwealth  In  crediting  the  draft  to  Sal- 
mon &  Salmon  as  a  cash  Item,  and  allowing 
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Bank  of  Kansas  City,  had  kept  and  still  re- 
tained possession  of  the  notes  and  coupons, 
and  also  holds  the  deeds  of  trust.  It  was  In 
testimony  that  plaintiffs  had  never  received 
anything  from  anybody  on  account  of  the 
transaction.  The  Commonwealth  Trust  Com- 
pany declined  to  pay  the  $3,000  to  Cooper, 
and  this  present  suit  was  Instituted;  the 
petition  alleging  "that  defendant  is  indebted 
to  plaintiffs  in  the  sum  of  $3,000  on  account 
of  money  had  and  received  by  the  defendant 
for  the  use  of  plaintiffs  on  the  17th  day  of 
June,  1906,  and  which  sum  of  money  defend- 
ant agreed  to  pay  to  plaintiffs."  Judgment 
is  demanded  for  this  $3,000,  with  interest 
thereon  from  June  17,  1905,  and  for  costs. 
The  answer  was  a  general  denial.  Tbe  trial 
was  before  the  court,  a  Jury  having  l>een 
waived,  and  the  facts  as  here  outlined  given 
In  evidence.  At  the  close  of  plaintiffs'  evi- 
dence defendant  asked  an  Instruction  in  the 
nature  of  a  demurrer,  and  renewed  It  at 
the  conclusion  of  the  trial.  At  the  instance 
of  the  plaintiffs  the  court  gave  the  following 
declaration  of  law :  "If  the  court,  sitting  as 
a  jury,  believes  and  finds  from  the  prepon- 
derance of  the  evidence  that  Charles  B. 
Cooper  and  Lena  M.  Cooper,  his  wife,  the 
plaintiffs,  signed  the  bond  and  coupons  and 
note,  In  amount  $3,000,  read  In  evidence. 
with  the  deeds  of  trust  read  In  evidence,  on 
the  lands  in  St  Clair  county.  Mo.,  to  Watt 
Webb,  as  trustee  for  the  use  and  benefit  of  the 
Missouri  Savings  Association  of  Kansas  City. 
Mo.,  and  sent  the  same  to  Salmon  &  Salmou, 
bankers,  at  Clinton,  Mo.,  on  or  alx)ut  June 
17,  1905,  without  any  directions,  authority, 
or  request  from  plaintiffs  to  Salmon  &  Sal- 
mon, or  to  Thomas  M.  Casey,  cashier,  to 
negotiate  the  same,  or  to  collect  the  amount 
due  thereon,  or  to  otherwise  collect,  sell,  or 
dispose  of  the  same,  and  that  the  said  Sal- 
mon &  Salmon,  or  Thomas  M.  Casey,  cashier 
thereof,  without  payment  of  consideration, 
and  without  authority,  direction,  or  request 
or  consent,  did  cause  the  deed  of  trust  to  be 
recorded,  and  that  he  or  said  Salmon  &  Sal- 
mon, without  payment  and  consideration, 
authority,  request,  or  knowledge  or  consent 
of  plaintiffs,  drew  a  draft  for  $3,000  on  the 
Missouri  Savings  Association,  signed,  Salmou 
&  Salmon,  payable  to  Salmon  &  Salmon,  for 
attached  papers,  and  attached  the  bond,  cou- 
pons, and  note,  read  In  evidence,  to  the  draft 
aforesaid,  on  the  17th  day  of  June,  1905,  and 
sent  the  draft  and  attached  papers  afore- 
said to  the  Commonwealth  Trust  Company 
of  St  Louis,  the  defendant  and  that  the 
draft  and  attached  papers  were  by  the  de- 
fendant forwarded  to  the  First  National 
Bank  of  Kansas  City,  Mo.,  for  presentation 
and  payment,   without  the   knowledge,   an- 
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tbority,  direction,  or  request  of  plaintlllB,  and 
that  the  said  last-mentioned  bank  did  pre- 
sent the  draft  and  attached  papers  to  the 
Missouri  Savings  Association  on  June  20, 
1005,  and  did  then  and  there  receive  pay- 
ment In  the  sum  of  $3,000,  and  delivered  the 
draft  and  attached  papers  to  the  Missouri 
Savings  Association,  without  the  knowledge, 
aathorlty,  directions,  or  request  of  plaintiffs, 
and  that  the  First  National  Bank  then  and 
there  remitted  the  proceeds,  or  its  equivalent, 
so  received,  in  amount  $3,000,  to  the  Com- 
monwealth Trust  Company,  and  that  the 
same  was  so  received  by  defendant,  on  June 
21,  1900,  without  the  knowledge,  authority, 
or  direction  of  plaintiffs,  and  that  the  de- 
fendant has  failed,  refused,  and  neglected  to 
pay  to  the  said  plaintiffs  the  said  sum  of 
$3,000,  or  any  part  thereof,  upon  demand, 
bat  has  retained, 'appropriated,  and  kept  the 
same  ever  since  the  reception  thereof,  then 
the  plaintlfls  are  entitled  to  recover,  and  your 
verdict  will  be  for  plaintiffs  in  the  sum  of, 
$3,000,  with  6  per  cent.  Interest  from  the 
date  the  same  was  collected  and  received." 

In  addition  to  the  instructions  for  a  non- 
suit, defendant  asked  several  instructions, 
nil  of  which  were  refused.  In  the  view  we 
take  of  the  case  it  is  not  necessary  to  notice 
these.  There  was  a  finding  and  Judgment 
for  plaintiBB  and  against  defendant,  for  tlie 
wliole  amount  claimed.  After  an  unsuccess- 
ful motion  for  new  trial,  the  case  has  I>een 
duly  appealed  to  this  court  by  defendant;  ez- 
oeptlons  having  been  duly  saved  to  the  vari- 
ous adverse  rulings  and  action  of  the  court 

Bryan  &  Christie,  for  appellant  Edward  C. 
f  .'row  and  John  A.  Galbreatb,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  When  this  case  was  first  argued 
Iwfore  us,  we  arrived  at  the  conclusion  that 
th«  Judgment  of  the  lower  court  should  be 
affirmed.  A  motion  for  rehearing  having 
been  filed,  we  sustained  that,  and  the  case 
has  been  reargued  and  elaborately  briefed 
by  counsel.  On  full  and  careful  reconsider- 
ation we  have  arrived  at  the  conclusion  that 
our  first  determination  of  the  case  was  er- 
roneous. 

If  it  is  true  that  Salmon  &  Salmon  were 
acting  as  the  agents  of  the  plaintiffs  in  the 
transaction,  and  were  authorized  by  them  to 
send  on  the  notes,  collect  the  money  on 
them,  and  pay  it  over  to  them,  then  the 
theory  so  earnestly  and  ably  advanced  by 
counsel  for  respondents  that,  as  bailees  of 
any  character  or  as  agents  for  the  plaintiffs, 
.Salmon  &  Salmon  could  not  deal  with  the 
papers  In  any  way  by  which  they  could 
throw  title  to  them  out  of  plaintiffs,  or  in- 
vest any  person  with  any  right  under  them, 
is  correct  In  a  case  of  that  kind  Salmon  & 
Salmon  or  their  manager,  Casey,  would  have 
'been  guilty  of  a  tortious  conversion,  and 
any  person  receiving  any  benefit  thereunder 
would  be  equally  liable  for  the  value  of 


the  securities  converted,  or  responsible,  as 
was  claimed  in  this  case  by  the  petition  in 
It,  for  money  had  and  received.  Such  third 
party  would  be  held  to  respond  to  the  plain- 
tiffs as  for  money  had  and  received  to  their 
use  and  for  their  benefit.  It  was  on  this 
theory  of  the  case  that  we  all  agreed  in  the 
affirmance  of  It  when  it  was  first  present- 
ed to  us.  It  was  presented  to  us  by  appel- 
lant on  the  theory  that  the  defendant  was 
protected  by  dealing  with  commercial  paper 
in  the  ordinary  course  of  business.  We  de- 
clined to  agree  to  that.  That  question  does 
not  arise,  and  Is  unnecessary  to  be  determin- 
ed in  the  light  of  the  case  as  disclosed  by 
a  more  careful  examination  of  the  testimony 
in  the  case,  particularly  that  of  the  plaintiff 
Cooper  himself.  He  testifies  In  the  most 
positive  and  unequivocal  manner  that  Sal- 
mon &  Salmon  were  treated  with  by  him,  and 
recognized  by  him,  not  as  his  agents,  but 
as  the  agents  of  the  Missouri  Savings  Asso- 
ciation, the  very  parties  to  whom  the  notes 
were  payable,  and  the  very  parties  who  were 
entitled  to  the  possession  of  them,  and  who 
were  bound  to  pay  them  if  they  accepted 
and  retained  possession  thereof. 

It  was  argued  before  us  at  the  bar,  and 
Is  repeated  in  the  very  able  briefs  present- 
ed by  the  learned  and  industrious  counsel 
for  the  respondents,  that  the  statement  of 
Cooper,  when  on  the  witness  stand,  that  he 
considered  Salmon  &  Salmon  the  agents  of 
the  Missouri  Savings  Association  was  a  mere 
inadvertent  statement,  and  that  be  did  not 
mean  to  so  testify.  If  that  is  so,  'it  is  very 
unfortunate  for  these  plaintiffs.  This  court 
is  bound  by  the  record  that  he  himself  has 
made  by  his  own  testimony.  He  has  testi- 
fied In  the  most  unequivocal  manner  that 
he  delivered  these  papers,  or  mailed  them, 
more  correctly,  to  Salmon  &  Salmon,  con- 
sidering and  treating  the  latter  as  repre- 
sentatives and  agents  of  the  Missouri  Sav- 
ings Association,  and  not  as  his  agents.  In 
point  of  fact  a  careful  consideration  of  the 
testimony  conflnns  this,  and  demonstrates 
that  the  Mlssotui  pavings  Association  it- 
self, as  well  as  Casey,  the  latter  acting  for 
Salmon  &  Salmon,  so  understood  the  matter. 
The  letter  which  we  have  given  at  leng^th 
In  the  statement  of  the  case,  from  Casey 
to  Webb,  is  the  letter  of  an  agent  writing 
to  his  principal  for  directions  as  to  what 
he  shall  do  with  the  fund  In  the  event  that 
the  draft  is  honored,  and  it  was  full  notice 
to  the  Missouri  Savings  Association  that 
Salmon  &  Salmon  proposed  to  act,  not  for 
the  plaintiffs  in  the  case,  but  for  the  Mis- 
souri Savings  Association,  in  seeing  to  the 
payment  of  the  prior  Incumbrance  out  of  the 
$3,000  for  which  the  draft  had  been  drawn. 
It  is  true  that  the  Missouri  Savings  Associa- 
tion did  not  answer  this  letter  either  by 
letter  or  telephone,  as  requested  to  do  in  the 
letter,  but  they  did  not  repudiate  it,  and  it 
is  In  evidence  that  when  they  heard  of  the 
failure  of  the  Salmon  &  Salmon  Bank,  they 
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not  Casey  or  Salmon  &  Salmon  bad  paid  off 
this  prior  Incumbrance,  wblcb,  In  a  measure 
at  least,  lends  support  to  the  view  that  they 
were,  up  to  then,  satisfied  to  have  Salmon  & 
Salmon  act  for  tbem  In  the  transaction,  and 
were  solicitous  only  to  find  out  whether  or 
not  they  bad,  with  the  proceeds  of  the  draft, 
lifted  the  prior  incumbrance  and  cleared  the 
land  from  that  burthen.  It  was  not  until  the 
Missouri  Savings  Association  took  up  the 
matter  with  the  Commonwealth  Trust  Com- 
pany that  it  is  suggested  in  any  manner  that 
they  looked  upon  Salmon  &  Salmon  as  the 
agents  of  the  plaintiffs  in  the  transaction. 
In  that  letter,  set  out  in  the  statement  of 
the  case,  the  proposition  is  for  the  first  time 
advanced  that  Salmon  &  Salmon  were  the 
agents,  not  of  the  Association,  but  of  the 
plaintiffs.  That  came  too  late.  We  do  not 
mean  to  hold  that  these  acts  of  the  Savings 
Association  are  binding  on  plaintiffs.  They 
are,  however,  evidence  of  the  light  in  whicb 
the  Association  regarded  Salmon  &  Salmon, 
and  are  confirmatory  of  the  testimony  of 
Cooper  to  the  effect  that  Salmon  &  Salmon 
were  agents  of  that  Association,  and  that 
be  had  so  dealt  with  them.  The  acts  of  all 
the  parties,  prior  to  the  time  of  the  failure 
of  the  bank  of  Salmon  &  Salmon,  which  up 
to  that  time,  so  far  as  the  evidence  shows, 
enjoyed  credit  and  was  a  going  concern, 
clearly  prove  that  all  of  them  considered 
Salmon  &  Salmon  the  agents  of  the  Missouri 
Savings  Association  In  the  transaction,  and 
considered  them  the  conduit  through  wbich, 
not  only  the  papers  were  to  pass  from  the 
plaintiffs  to  the  Missouri  Savings  Associa- 
tion, but,  more  than  that,  the  agents  of  that 
Association  in  the  proper  application  of  the 
money  which  was  to  be  paid  on  the  loan. 

It  will  not  do,  therefore,  to  say,  under 
these  circumstances,  and  in  the  light  of  the 
testimony,  as  the  very  earnest  counsel  for 
plaintiffs  now  do,  that-  Mr.  Cooper  was  mis- 
taken, and  did  not  mean  what  he  said,  when 
he  declared  in  that  testimony  that  Salmon 
&  Salmon  were  the  agents  of  the  Missouri 
Savings  Association,  and  that  he  so  consid- 
ered them  at  tbe  time,  and  that  he  had  nev- 
er at  any  time  considered  them  bis  agents 
In  the  transaction.  When  plaintiff  delivered 
the  notes  and  deeds  of  trust  to  Salmon  & 
Salmon,  according  to  his  own  sworn  testi- 
mony, be  delivered  tbem  to  the  agents  of  tbe 
Missouri  Savings  Association  as  be  bad  been 
directed  to  do.  With  that  delivery  bis  title 
to  tbem  passed  out  of  bim.  Tbe  Missouri 
Savings  Association  received,  and,  according 
to  the  testimony,  still  holds,  these  papers. 
It  remitted  the  money  on  the  draft  drawn 
against  them,  not  to  plaintiffs,  but  to  defend- 
ant, who  was  the  person  designated  by  the 
agent  of  tbe  Association  to  receive  it     If 


tiffs  a  right  of  action  against  it,  either  for 
money  had  and  received  or  for  conversion. 
If  there  had  been  a  conflict  In  the  testimony 
as  to  the  question  of  whose  agents  Salmon 
&  Salmon  were  in  the  transaction,  it  would 
have  been  the  duty  of  the  trial  court  to 
have  declared  that  an  Issue  of  fact  to  be  de- 
termined on  tbe  testimony.  The  declaration 
of  law  given  at  the  Instance  of  plaintiff  Ig- 
nored this,  and  proceeded  upon  the  theory 
that  Salmon  &  Salmon  were  the  agents  lu 
the  transaction,  not  of  tbe  Missouri  Savings 
Association,  but  of  the  plaintiffs.  While  not 
expressly  doing  that  In  the  instruction,  the 
rule  of  law  announced  In  it  is  sustainable  ui>- 
on  no  other  theory.  Looking  at  the  facts  in 
the  case  as  developed  by  the  evidence  In  It, 
there  was  no  conflicting  testimony  on  this 
point  It  was  all  one  way,  and  positive  to 
tbe  effect  that  Salmon  &  Salmon,  in  the 
transaction,  were  the  agents  of  the  Missouri 
Savings  Association,  and  not  the  agents  of 
the  plaintiffs. 

The  acts  of  the  defendant  on  receipt  of 
the  draft  and  attached  papers,  so  far  as  the 
evidence  in  the  case  shows,  seem  to  have 
been  in  entire  accordance  with  the  usual 
banking  custom.  There  was  nothing  irregu- 
lar nor  unusual  In  defendant  crediting  Sal- 
mon &  Salmon  with  the  draft  as  a  cash 
Item;  and  whether  it  was  warranted  in  so 
doing  is  another  matter.  As  Salmon  &  Sal- 
mon, who  drew  that  draft,  were  not  as  we 
bold,  the  agents  of  plaintiffs  In  so  doing, 
these  plaintiffs  are  not.  In  this  case,  con- 
cerned with  that 

The  owner  of  tbe  notes  alone  can  maintain 
action  for  conversion  or  for  money  had  and 
received  thereon.  When  tbe  notes  and  deeds 
of  trust  were  delivered  by  plaintiff  Cooper 
to  Salmon  &  Salmon,  it  was  a  delivery  to 
the  agent  of  the  Missouri  Savings  Associa- 
tion, the  party  entitled  to  them.  They  then 
and  thereafter  became  tbe  property  of  the 
Missouri  Savings  Association.  This  did  not 
affect  the  right  .of  plaintiffs,  either  to  recov- 
er any  sum  due  thereon,  from  the  bolder  or 
owner  of  tbe  notes,  or  to  have  them  can- 
celed for  nonpayment  but  It  did  extinguish 
their  title  to  the  notes  as  notes.  JPIaintiffs 
were  no  longer  tbe  owners  after  delivery  to 
Salmon  &  Salmon,  and  hence  cannot  recover. 

It  is  due'  this  court  to  say  that  when  this 
matter  was  first  argued  and  presented  to 
us,  this  feature  of  the  case  upon  which  we 
now  decide  It  was  not  presented  by  counsel, 
or  dwelt  upoft  In  such  a  way  as  to  attract 
our  attention,  or  to  turn  our  minds  to  a  con- 
sideration of  the  effect  of  this  aspect  of  the 
case. 

For  the  reasons  now  stated,  the  Judgment 
of  the  trial  court  Is  reversed.    All  concur. 


\A^^^A^  TT   ■■■■■  ^'i^     VIr      €ai< 


(Court  of  Appeals  of  Kentucky.    THov.  26,  1009.) 

1.  Vendoe  and  Puechaseb  (J  18*)— Opeba- 

TIOR    or   OONTBACT— OpTIOR. 

No  title  passed  under  an  option  to  pur- 
chase land  wliich  required  the  owners  to  fur- 
nish the  option  holder  a  survey  and  tender  an 
acceptable  title  within  90  days,  where  it  did  not 
appear  that  any  survey  or  abstract  of  title  was 
ever  tendered,  or  that  the  option  holder  paid 
anything  for  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  23;   Dec.  Dig.  S  IS.*] 

2.  Executors  and  Adminibtbatobs  (§356*)— 
Sale  of  Land  fob  Payment  of  Debts— 
Obdeb  or  Sale— Mattebs  Concluded. 

Where,  in  a  suit  by  a  creditor  to  settle  a 
decedent's  estate  and  to  sell  his  lands  for  the 
payment  of  his  debts,  judgment  was  rendered 
directing  the  land  to  be  sold,  and  at  the  time  of 
such  rendition  a  cross-petition  alleging  title  to 
the  land  in  cross-petitioner,  and  praying  that 
title  be  adjudged  in  him,  was  on  file  before  the 
court,  the  judgment  necessarily  adjudged  that 
cross-petitioner  had  no  title,  though  his  name 
was  not  mentioned  therein. 

[EM.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1463;  Dec. 
Dig.  §  266.*] 

3.  Appeal  and  Ebbob  (§  79*)— Decisions  Re- 
viewable— Finality  of  Judgment— Deteb- 

MINATION      of      CONTBOVEBST  —  DETEBMINA- 

TioN  AS  TO  One  Pabty. 

Where,  at  the  time  judgment  was  entered 
directing  land  to  be  sold  for  a  decedent's  debts 
\ipon  petition  by  a  creditor,  a  cross-petition  al- 
leging ownership  of  the  land  and  praying  that 
title  be  adjudged  in  cross-petitioner  was  before 
the  court,  the  judgment  necessarily  adjudged 
that  cross-petitioner  had  no  title,  though  his 
name  was  not  mentioned  therein,  and  was  a 
final  appealable  judgment  as  to  hira,  though  the 
land  was  not  sold  thereunder  until  some  years 
after. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  487 ;    Dec.  Dig.  I  79.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"Not  to  be  officially  reported." 

Suit  by  Jobn  W.  Cardwell  and  otbers  to 
settle  the  estate  of  a  decedent  and  to  sell  his 
lands  for  payment  of  his  debts*  Charles  J. 
Little  filed  a  cross-petition  and  answer  alleg- 
ing ownership  of  the  tract,  and  praying  that 
the  petition  be  dismissed  and  title  adjudged 
In  him.  From  the  judgment  ordering  the 
land  sold  and  from  the  final  order  confirming 
the  sale.  Little  appeals.    Appeal  dismissed. 

Oourley,  Redwlne  &  GSourley  and  Jno.  E. 
Patrick,  for  appellant.  McGuire  &  McGulre, 
for  appellees. 

CAKROIiL,  J.  In  October,  1986,  William 
Smith  died  Intestate  In  Breathitt  connty, 
leaving  surrlrlng  blm  as  his  only  heirs  at  law 
his  widow,  Nancy,  and  his  son,  George  Smith. 
In  July,  1887,  John  W.  Cardwell,  a  creditor 
of  the  decedent,  brought  suit  In  the  Breathitt 
circuit  court  to  settle  his  estate,  and  In  the 
petition  described  a  tract  of  land  that  he 
asked  should  be  sold  for  the  purpose  of  pay- 
ing the  debts  due  by  the  estate.  In  1889  the 
appellant  little  filed  his  petition  in  this  ac- 


swer  and  cross-petition,  in  which  he  set  u; 
that  In  July,  1887,  more  than  six  months  aft 
er  the  death  of  William  Smith,  one  Harr; 
Baldwin  for  a  good  and  valuable  considera 
tion  paid  to  Nancy  Smith  and  George  Smlti 
purchased  from  them  the  tract  of  land  de 
scribed  In  the  petition  filed  to  settle  the  es 
tate,  and  on  that  day  the  same  was  conveyed 
to  Baldwin  by  deed;  that  In  August,  188S, 
Baldwin  sold  and  conveyed  the  land  to  him, 
and  in  1889  Nancy  and  George  Smith  convey- 
ed it  to  him ;  that  immediately  after  he  pur- 
chased the  land  be  took  actual  possession 
thereof,  and  was  In  possession  at  the  tlmehe 
filed  his  petition.  He  asked  that  the  plead- 
ing be  taken  as  his  answer  to  the  plaintlfTs 
petition,  and  as  a  cross-petition  against  the 
other  defendants,  and  prayed  that  the  peti- 
tion be  dismissed  and  he  be  adjudged  the 
owner  of  the  land.  ' 

The  orders  of  the  court  -  show  that  this 
pleading  was  duly  filed  in  January,  1889.  In 
1888  an  order  was  made  referring  the  case 
to  the  master  commissioner  to  report  claims, 
and  a  commissioner's  report  of  claims  was 
filed,  and  again  in  the  same  year  a  sedbnd 
report  was  filed.  In  1889  the  reports  of 
claims,  excepting  two  small  items,  were  con- 
firmed. In  1891  the  action  was  submitted 
for  Judgment,  and  a  Judgment  entered  direct- 
ing the  commissioner  to  sell  the  land  men- 
tioned in  the  petition  for  the  purpose  of 
paying  the  debts  due  by  the  estate.  This 
Judgment  does  not  make  any  mention  of  Lit- 
tle's claim  or  pleading,  although  his  orig- 
inal pleading  setting  up  that  be  was  the  own- 
er of  the  land  and  asking  that  Cardwell's  pe- 
tition be  dismissed  had  been  filed  two  years 
before.  In  1891  the  commissioner  filed  his 
report  of  sale,  reciting  that  the  real  estate 
was  sold  to  W.  T.  Hogg  for  $418.  In  March, 
1804,  an  order  was  entered  showing  that  the 
papers  and  commissioner's  report  of  sale 
were  lost,  and  an  order  made  referring  the 
matter  to  a  special  commissioner  to  supply 
the  lost  papers.  In  July,  1894,  there  is  an 
order  showing  that  the  commissioner's  report 
of  sale  was  filed,  and  in  March,  1896,  Card- 
well  made  a  motion  to  confirm  the  commis- 
sioner's report  of  sale  filed  In  1891.  In  1890 
the  motion  to  confirm  the  commissioner's  re- 
port of  sale  was  renewed,  to  which  Little  ex- 
cepted. In  June,  1909,  Little  filed  exceptions 
to  the  commissioner's  report  of  sale,  and 
thereafter,  at  the  same  term,  the  cause  was 
submitted  upon  Cardwell's  motion  to  have 
the  sale  confirmed  and  a  deed  made  and  up- 
on the  exceptions  filed  by  Little  to  the  report 
of  sale.  The  Judgment  recites  that  the  court 
"finds  that  said  Little's  petition  to  be  made  a 
party  was  filed  on  the  4th  day  of  January, 
1889,  setting  up  claim  to  the  land  described 
In  the  petition,  and  that  the  judgment  order- 
ing said  sale  was  made  at  the  September 
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term  1891.  He  further  finds  that  the  matters 
and  things  claimed  by  said  Little  were  set- 
tled by  said  Judgment"  The  court  further 
overruled  the  exceptions  of  Little  to  the  com- 
raissioner's  report,  and,  it  appearing  that  all 
the  debts  had  been  paid,  ordered  that  the 
oommlssioner's  report  of  sale  be  confirmed 
and  a  deed  made  to  the  assignee  of  the  pur- 
cliaser. 

The  appellant  prosecutes  this  appeal  from 
the  Judgment  rendered  in  1891,  and  also  from 
the  final  order  entered  in  1909.  Whether  or 
not  the  appellant's  cause  of  action  is  meri- 
torious Is  doubtful.  The  conveyance  by  Nan- 
cy and  George  Smith  was  merely  an  option 
living  to  Baldwin  the  right  to  purchase  the 
land  at  $3  per  acre,  provided  the  Smiths  fur- 
nished to  Baldwin  a  survey  of  the  land,  and 
tendered  a  title  acceptable  to  him  within  90 
days  after  the  date  of  the  option.  This  con- 
veyance was  made  some  8  months  after 
the  death  of  William  Smith,  and  about  30 
days  before  the  suit  was  filed  to  settle  the 
estate.  It  nowhere  appears  that  the  Smiths 
within  90  days  or  any  other  time  tendered  to 
Baldwin  either  a  survey  or  an  abstract  of 
title,  or  that  Baldwin  ever  paid  to  them  any- 
thing for  the  land.  The  deed  from  Baldwin 
to  Little,  and  from  Nancy  and  George  Smith 
to  Little,  were  not  made  until  after  the  suit 
to  settle  the  estate  had  been  filed.  So  far  as 
the  deed  from  Baldwin  to  Little  is  concern- 
ed, it  is  sufficient  to  say  that  Baldwin  had 
no  title  to  the  land  he  attempted  to  convey. 
The  deed  made  by  Nancy  and  George  Smith 
to  Little  was  made  nearly  two  years  after 
the  suit  was  filed  to  settle  the  estate  and  sell 
the  land  for  the  purpose  of  paying  the  debts 
of  the  decedent  under  whom  they  took  the 
land  by  inheritance.  But,  whether  or  not 
there  is  any  merit  in  Little's  contention — 
passing  the  question  of  the  title,  if  any,  he 
obtained — ^we  see  no  escape  from  the  conclu- 
sion that  be  rested  too  long  upon  his  rights, 
if  he  had  any.  At  the  time  the  Judgment 
was  entered  in  1891  Little  was  before  the 
court  upon  his  own  motion  by  the  pleading 
filed  by  him  in  1889  asserting  title  to  the 
land  sought  to  be  sold  in  the  suit  to  settle 
the  estate  and  asking  that  the  petition  be  dis- 
missed. And,  although  this  Judgment  does 
not  mention  Little's  name  or  his  pleading,  it 
is  manifest  that  the  court  entering  the  Judg- 
ment was  of  the  opinion  that  the  claim  as- 
serted by  blm  was  not  a  valid  or  meritorious 
one.  In  adjudging  that  the  land  should  be 
sold  to  satisfy  the  debts  of  William  Smith, 
the  court  necessarily  adjudged  that  Little 
had  no  title  to  it  So  far  as  IJttle  was  con- 
cerned, it  was  a  final,  adverse,  and  appeal- 
able determination  of  the  claim  of  title  to 
the  land  asserted  by  him  in  his  pleading. 
That  Judgment  has  never  been  vacated  or 
modified.  After  its  entry.  Little  had  no  In- 
terest or  concern  in  the  subsequent  proceed- 
ings, as  the  Judgment  in  effect,  determined 


that  he  had  no  title  to  the  land.  We  are 
unable  to  perceive  how  the  fact  that  the  sale 
made  under  the  Judgment  was  not  confirnied 
for  many  years  afterwards,  or  that  the  pa- 
pers in  the  case  were  lost  or  mislaid,  or  tliat 
the  action  was  continued  for  years  at  a  time, 
can  be  of  any  benefit  to  Little.  No  satisfac- 
tory reason — nor  Indeed  any  reason — is  as- 
signed why  Little,  who  was  before  the  oonrt 
with  actual  notice  of  this  Judgment,  did  not 
take  some  steps  to  have  It  set  aside  by  appeal 
to  this  court  or  motion  in  the  lower  conrt. 

As  the  appeal  was  not  prosecuted  in  time, 
it  must  be  dismissed,  and  it  Is  so  ordered. 


SPENCER  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  26,  1909.) 

1.  CanoNAi,  LA.W  ({  741*)— TriaI/— Dirbctiok 
OF  Vebdict. 

It  Is  only  where  there  is  no  evidence  tend- 
ing to  connect  accused  with  the  commission  of 
the  crime  that  the  court  is  warranted  in  taking 
the  case  from  the  jury. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1713,  1727;   Dec  Dig.  {  741. •]   " 

2.  Cbiuinai.  Law  rt  1150*)— Appeal  and  Eb- 
BOB — Weighing  Evidenck  on  Review. 

Where  there  is  evidence  8u£Bcient  to  take 
the  case  to  the  Jurj;,  the  verdict  will  not  be 
disturbed  on  review,  in  the  absence  of  other  er- 
rors, though  the  evidence  is  slight 

[EJd.  Note.— Per  other  cases,  see  Criminal  Law. 
Cent  Dig.  {  3074;    Dec.  Dig.  |  1159.*] 

8.  Cbiuirai.  Law  (g  1180*)— Appeax  ano  Eb- 
BOB— Review^Subsequert  Appeai.8. 

A  decision  on  appeal  that  the  evidence  is 
sufficient  to  take  the  case  to  the  jury  is  the 
law  of  the  case,  and  conclusive  on  a  subsequent 
appeal,  where  the  evidence  is  snlistantially  thv 
same. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  f  3003;    Dec.  Dig.  i  1180.*] 

4.  Homicide  (g  339*)— Review— Habiojesb  ^- 

BOB— Exclusion  of  Evidence. 

The  exclusion  of  cumulative  evidence  to 
show  ill  will  and  threats  toward  deceased  by  a 
tliird  person  does  not'ieqnire  a  reveisal  of  a 
conviction  of  piurder. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  714;  Dec.  Dig.  S  339.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"Not  to  be  ofllcially  reported." 

Samuel  Spencer  was  convicted  of  murder. 
and  appeals.    Affirmed. 

See,  also,  107  S.  W.  342,  32  Ky.  Law  Rep. 
880. 

Ray  Mann,  for  appellant  Jas.  Breathitt. 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

LASSING,  J.  On  the  morning  of  the  21st 
of  February,  1907,  Maiy  Virginia  Saner  was 
found  dead  In  her  tied  at  the  end  of  a  hall 
on  the  second  floor  of  Mrs.  Watson's  board- 
ing house,  on  Third  and  Walnut  streets. 
Louisville.  There  were  circumstances  which 
led  the  authorities  to  t>elleve  that  she  had 
been  murdered,  and  Samuel  Spencer  was  ar- 
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rested,  charged  with  this  crime.  It  was 
developed  tnat  she  had  met  her  death  by 
strangulation.  This  was  apparent  from  fln- 
aer  marks  upon  her  throat  and  neck,  and  It 
-was  the  theory  of  the  commonwealth  that 
the  accused  had  thus  killed  her,  either  for 
the  purpose  of  robbing  her,  or  else  to  satisfy 
a  feeling  of  revenge  and  hatred  which  he 
entertained  toward  her.  Shortly  thereafter 
he  was  Indicted,  tried,  and  convicted;  the 
death  penalty  being  imposed.  From  the 
judgment  predicated  on  that  verdict,  an  ap- 
peal was  prosecuted  to  this  court  and  the 
case  was  reversed  because  of  the  admission 
ot  certain  incompetent  evidence.  The  facts 
of  the  case  are  fully  stated  in  the  former 
opinion,  which  may  be  found  in  107  S.  W. 
342.  32  Ky.  Law  Rep.  880.  Upon  a  second 
trial  the  accused  was  found  guilty,  and  his 
punishment  fixed  at  life  imprisonment,  and 
the  case  is  again  before  us  for  review.  The 
errors  complained  of  are  two:  First,  that 
the  verdict  is  not  supported  by  the  evidence, 
and  Is  contrary  to  the  evidence;  and,  sec- 
ond, that  the  court  erred  in  excluding  cer- 
tain evidence  offered  by  the  defendant  to 
bis  prejudice. 

The  first  ground  relied  upon  for  reversal 
is  wholly  untenable,  for  the  twofold  reason: 
First,  where  there  is  any  evidence  in  crim- 
inal cases,  under  a  long  line  of  decisions  of 
this  court.  It  is  proper  to  leave  the  question 
of  guilt  or  Innocence  to  the  determination 
of  the  Jury,  and  it  Is  only  in  cases  where 
there  is  no  evidence  at  all  tending  to  con- 
nect the  accused  with  the  commission  of  the 
crime  that  the  trial  court  is  warranted  in 
taking  the  case  from  the  Jury,  and,  where 
there  Is  evidence  to  take  the  case  to  the 
Jury,  its  finding  will  not  be  disturbed,  in 
the  absence  of  other  errors,  because  the  evi- 
dence is  slight  (Barrett  v.  Meek,  2  Ky.  34; 
Vowells  V.  Commonwealth,  83  Ky.  193;  Tip- 
per y.  Commonwealth,  1  Mete.  6;  Johnson 
V.  Commonwealth,  9  Bush,  224;  Kean  v. 
Commonwealth,  10  Bush,  190,  19  Am.  Rep. 
63 ;  Murphy  v.  Commonwealth,  1  Mete.  365; 
JIcDaniel  t.  Commonwealth,  6  Bush,  326; 
Patterson  v.  Commonwealth,  86  Ky.  313,  5 
S.  W.  387);  and,  second,  because  practical- 
ly all  of  the  evidence  which  was  given  on  be- 
half of  the  commonwealth  on  the  first  trial 
was  given  to  the  Jury  on  the  last  trial,  and 
upon  the  former  appeal  this  court  held  that 
the  evidence  tending  to  show  the  defend- 
ant's guilt,  or  to  connect  him  with  the  com- 
mission of  the  crime,  was  sufficient  to  take 
the  case  to  the  Jury.  We  are  still  of  that 
opinion;  but,  even  if  we  entertained  a  dif- 
ferent view,  under  another  line  of  authori- 
ties It  is  held  that  a  ruling  upon  a  former 
appeal  will  not  be  disturbed  upon  the  sec- 
ond appeal,  but  must  be  regarded  as  the 
law  of  the  case,  and  hence,  having  on  the 
former  appeal  said  that  the  evidence  was 
sufficient  to  take  the  case  to  the  Jury,  we 
would  be  bound  by  that  ruling  on  this  ap- 
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peal.  Brown  t.  Crow's  Heirs,  8  Ky.  451; 
Webb  v.  Porter,  76  8.  W.  363,  25  Ky.  Law 
Rep.  746;  L.  &  N.  R.  R.  Co.  v.  Survant,  44 
S.  W.  88,  19  Ky.  Law  Rep.  1576;  Schmet- 
zer  V.  L.  &  N.  R.  R.  Co.,  44  S.  W.  395,  19 
Ky.  Law  Rep.  1713;  Commonwealth  v.  L. 
&  N.  R.  R.  Co.,  46  8.  W.  206,  20  Ky.  Law 
Rep.  351;  Lancashire  Ins.  Co.  v.  Monroe  & 
Co.,  52  8.  W.  1058,  21  Ky.  Law  Rep.  782; 
Brashears  v.  Letcher  County  Court,  54  S. 
W.  840,  21  Ky.  Law  Rep.  1230;  Freeman  v. 
Mills,  59  8.  W.  3,  22  Ky.  Law  Rep.  859. 

The  second  ground  relied  upon  for  rever- 
sal arises  out  of  the  attempt,  on  the  part 
of  the  accused,  to  show  that  the  murder 
may  have  been  committed  by  another.  It 
is  made  to  appear  from  the  evidence  that 
Mrs.  Watson,  the  landlady,  a  woman  of  some 
70  years  of  age,  weighing  about  180  pounds 
and  rather  masculine  In  appearance,  enter- 
tained a  feeling  of  hostility  toward  this 
girl,  and  had  at  various  times  given  expres- 
sion to  this  feeling  of  ill  will  and  resent- 
ment, and  had  even  gone  so  far,  on  several 
occasions,  as  to  state  that  she,  the  Sauer 
woman,  made  her  mad  enough  to  want  to 
kill  her.  Several  expressions  of  this  kind 
on  the  part  of  Mrs.  Watson  were  admitted 
In  evidence,  and  It  was  abundantly  made 
to  appear,  from  the  statements  of  this  char: 
acter  that  were  admitted  in  evidence,  that 
Mrs.  Watson  had  repeatedly  said  that  the 
Sauer  girl  made  her  mad  enough  for  her 
to  want  to  kill  her.  The  statements  that 
were  excluded  would  have  been  but  cumu- 
lative upon  this  point,  although,  perhaps, 
one  which  was  excluded  was  more  emphatic 
than  the  others.  Mrs.  Watson,  shortly  aft- 
er the  death  of  this  girl,  was  adjudged  to 
be  Insane,  and,  when  being  taken  from  the 
building,  tried  to  choke  those  who  had  her 
in  charge.  This,  it  is  urged,  is  evidence  of 
the  tact  that  she  chose  this  method  of  at- 
tack. All  of  this  show  of  ill  will  toward, 
and  hatred  for,  Mary  Saner,  and  her  fre- 
quent talks  about  her,  indicative  of  a  willing- 
ness to  punish  or  injure  her,  was  fully 
brought  out  by  the  evidence  of  this  charac- 
ter that  was  admitted  to  the  Jury,  and  ap- 
pellant could  not  possibly  have  been  preju- 
diced by  reason  of  the  exclusion  of  the  evi- 
dence complained  of. 

Upon  the  whole  case,  and  after  a  carefu' 
examination  of  the  record,  we  fail  to  find 
that  the  court  committed  any  error  preju- 
dicial to  the  substantial  rights  of  the  appel- 
lant. He  has  been  given  two  trials,  and  up- 
on each  he  has  been  found  guilty.  The  Jiuy- 
which  tried  him  last,  as  did  the  first,  found 
that  he  was  guilty  of  willful  murder.  The 
only  difference  between  the  two  is  that  the 
last  was  more  merciful,  if  it  can  be  consider- 
ed such,  in  that,  Instead  of  the  death  penal^, 
it  inflicted  the  life  imprisonment  punish- 
ment. The  opinion  of  these  24  Jurors,  who 
heard  all  of  the  evidence  and  observed  the 
appellant  and  his  conduct  during  each  of 


Digitized  by 


Google 


802 


122  SOUTHWESTERN  BEPORTER. 


(Ky. 


the  trials,  Is  entitled  to  much  consideration; 
and,  even  though  there  are  some  matters 
brought  out  in  the  evidence  which  are  diffi- 
cult of  explanation,  we  find  many  faatc^ 
and  circumstances  which  tend  strongly  to 
show  that  the  Jury  reached  the  right  conclu- 
sion. 
Judgment  affirmed. 


MITOHELIi  V.  WEDDINGTON. 
(Court  of  Appeals  of  Kentucky.    Nov.  26,  1009.) 
Bbokebs  (I  58*) — CoiiiiissioNS— Defense. 

Defendant,  who  contracted  to  pay  plaintiff 
a  certain  amount  per  acre  commission  if  plaintiff 
would  buy  for  him  the  coal  on  a  certain  farm, 
is  not  e8toi>ped  to  assert,  as  against  plaintiff's 
claim  for  commission,  that  one  of  the  owners 
was  an  infant,  so  that  a  binding  contract  for 
sale  of  all  the  coal,  which  was  contemplated, 
was  not  obtained ;  he  not  having  employed  de- 
fendant with  knowledge  of  the  infancy  of  such 
owner,  though  he  had  not  based  his  refusal  to 
carry  out  the  contract  of  purchase  on  such  in- 
fancy. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  8  .58.»] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  W.  B.  Mitchell  against  Ballard 
Weddlngton.  Judgment  for  defendant  Plain- 
tlfC  appeals.    Affirmed. 

N.  J.  Auxier  and  Roscoe  Vanover,  for  ap- 
'  pellant    Tork  &  Johnson,  for  appellee. 

CI/AY,  C.  This  action  was  Instituted  in 
the  Pike  circuit  court  by  the  appellant,  W.  B. 
Mitchell,  to  recover  from  appellee,  Ballard 
Weddlngton,  the  sum  of  $4T7,  as  commission 
for  the  purchase  of  the  coal  and  minerals  on 
the  Samuel  Keel  farm,  which  appellant  al- 
leges he  was  employed  by  appellee  to  pur- 
chase. At  the  conclusion  of  appellant's  tes- 
timony the  court  Instructed  the  jury  to  find 
for  appellee.  To  review  the  propriety  of 
this  ruling  this  appeal  is  prosecuted. 

It  Is  charged  In  the  petition  that  appel- 
lee employed  appellant  to  obtain  for  him  a 
written  contract  from  Samuel  Newsom  and 
those  to  whom  be  had  made  deeds  for  por- 
tion of  his  land  for  the  coal  and  minerals  on 
said  land,  that  there  are  954  acres  of  land, 
and  that  the  commission  which  appellee 
agreed  to  pay  was  50  cents  per  acre.  It  was 
further  charged  that  the  price  to  be  paid 
the  vendors  was  $5  per  acre.  The  petition 
alleged  that,  in  pursuance  of  said  contract  of 
employment,  appellant  secured  from  Samuel 
Newsom  and  his  children,  to  whom  be  had 
conveyed  portions  of  the  land,  the  follow- 
ing contract: 

"We  the  undersigned  have  this  day  bar- 
gained and  sold  to  Ballard  Weddlngton,  all 
the  coal  and  mineral  products  In,  on  and 
tmder  our  lands  on  Indian  creek  for  the 
agreed  price  of  fS.OO  per  acre  with  the  ex- 
clusive right  of  way  to  enter  upon  said  land, 
mine,  operate  and  remove  said  mineral  prod- 


ucts. Said  land  to  be  surveyed  at  tbe  ex- 
pense of  said  Weddlngton,  and  to  I>e  done 
within  thirty  days  from  this  date,  other- 
wise this  trade  is  null  and  void. 

"It  is  agreed  that  Samuel  Newsom  reserves 
tbe  inclosed  lot  around  his  dwelling  house 
and  orchard.  It  is  further  agreed  that  the 
parties  (tf  the  first  part  reserve  the  right  to 
use  coal  for  domestic  purposes. 

"Said  parties  of  the  first  part  give  the 
right  to  use  timber  on  said  land  at  the  time 
of  mining  for  mining  purposes,  twelve  inches 
and  down. 

"Given  under  our  hands  this  Mardi  23, 
1908. 

"(Signed)    Samuel   Newsom, 
"J.  L.  Newsom, 
"Preston  Newsom, 
"Noah  Newsom, 
"Henry  Newsom, 
"Mary  Owens." 
It  was  also  alleged  in  the  petition  that  the 
parties  signing  the  above  contract  were  the 
sole  owners  of  the  land  known  as  the  "Old 
Samuel  Keel  Farm,"  and  of  all  the  land  that 
api)ellant  contracted  and  agreed  to  buy  for 
appellee;  that  the  parties  signing  said  con- 
tract had  requested  appellee  to  take  tbe  coal 
and  minerals  and  pay  for  same,  but  that  he 
had  refused  to  do  so;  that  said  parties  were 
ready,  able,  and  willing  to  convey  same  to 
appellee  by  deed  with  covenant  of  general 
warranty. 

Besides  other  defenses  set  up  In  the  an- 
swer and  amended  answer,  appellee  defend- 
ed on  the  ground  that  Noah  Newsom,  one  of 
the  parties  signing  the  contract,  and  who 
owned  a  portion  of  the  land,  was  an  infant 
at  the  time,  and  also  at  the  time  of  the 
bringing  of  the  suit,  and  was  unable  to  con- 
vey a  good  title  to  appellee.  It  appears  from 
the  record  that  appellant  met  appellee  at  Cat- 
lettsburg,  Ey.  Appellee  said  he  understood 
the  coal  and  minerals  on  the  Samuel  Keel 
or  Samuel  Newsom  land  on  Indian  creek 
could  be  bought  for  $5  per  acre,  and  that  he 
wanted  appellant  to  go  up  there  and  buy  It 
for  blm  if  he  could  buy  It  so  It  would  not 
cost  more  than  that  price;  that  if  appel- 
lant would  do  so,  appellee  would  give  him 
50  cents  per  acre  for  buying  It  Appellant 
then  went  to  Pike  county  and  secured  the 
contract  In  question.  He  got  a  party  to  noti- 
fy appellee  that  he  had  secured  the  contract. 
A  few  days  before  the  contract  of  purchase 
was  to  expire,  three  of  the  Newsoms  who  had 
signed  the  contract  met  appellant  and  appel- 
lee In  PIkevIlle.  At  that  time  appellee  made 
some  objection  to  tbe  contract,  based  on  the 
reservations  therein  made,  and  stated  that 
he  was  willing  to  buy  the  land  In  fee.  Appel- 
lee took  the  contract  to  his  attorney,  who 
said  It  was  no  account  He  did  not  then  re- 
fuse to  carry  out  tbe  purchase  because  one 
of  the  parties  signing  the  contract  was  an 
Infant    The  proof  further  shows  that,  as  a 
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xne  lower  court,  In  giving  a  peremptory  In- 
Btrnctlon,  based  Its  action  upon  the  fact  that 
Noah  Newsom  was  an  Infant,  and  was  there- 
fore nnable  to  make  title  to  his  part  of  the 
land.  It  Is  earnestly  Insisted  for  appellant 
that  appellee,  after  giving  other  reasons  toe 
not  completing  the  purchase,  Is  estopped  from 
setting  up  the  defense  that  Noah  Newsom 
was  an  Infant  It  Is  manifest,  however,  that 
appellant  was  employed  to  secure  a  contract 
of  purchase.  Had  he  obtained  a  written  con- 
tract that  was  binding  upon  the  parties  sign- 
ing It,  and  from  parties  who  were  ready, 
able,  and  willing  to  convey  the  land,  appel- 
lant would  have  been  entitled  to  his  commis- 
sion. This,  however,  he  failed  to  do.  When 
appellant  was  employed  to  purchase  the  land. 
It  was  evidently  contemplated  that  he  should 
purchase  all  the  coal  and  mineral  interests 
therein,  and  not  a  part  of  it.  There  is  noth- 
ing in  the  Fecord  tending  to  show  that  ap- 
pellee knew  that  one  of  the  owners  of  the 
■coal  and  minerals  was  an  infant,  and,  not- 
withstanding this  fact,  he  employed  appellant 
to  purchase  the  interests  so  far  as  he  could. 
When  we  consider  the  language  which  appel- 
lant says  appellee  used  in  employing  him, 
there  can  be  no  doubt  that  he  was  employed 
to  purchase  all  the  coal  and  minerals.  It 
was  not  incumbent  upon  appellee  to  state  any 
reasons  for  refusing  to  purchase  the  land, 
and  the  fact  that  he  stated  one  reason  for 
refusing  to  purchase  at  a  time  could  not 
estop  him  from  refusing  to  carry  out  the  con- 
tract when  be  bad  a  valid  and  legal  reason 
for  refusing  to  do  so.  The  cases  cited  by  ap- 
pellant are  not  applicable  to  the  facts  of 
this  case.  In  those  cases  the  brokers  had 
done  all  that  they  contracted  to  do.  Here 
the  appellant  did  not  do  all  that  he  contract- 
ed to  do,  because  he  failed  to  purchase  the 
land  by  a  contract  that  was  binding  on  all 
the  parties  signing  it  We,  therefore,  con- 
clude that  the  court  properly  instructed  the 
Jury  to  find  for  appellee. 
Judgment  affirmed. 


GLASS  et  al.  ▼.  HAMPTON. 
(CSoart  of  Appeals  of  Kentndy.    Nov.  24,  1009.) 
L  Contracts  (i  266*)  —  Considebation— Rb- 

P0DIATION. 

Where  a  widow  holding  a  life  estate  in 
certain  land,  after  having  contracted  to  permit 
defendants  to  use  it  so  long  as  they  should  pro- 
vide for  her  support,  repudiated  It  becau8e..it 
rested  in  parol,  defendants  were  not  entitled  to 
cbane  for  their  services  regardless  of  the  pro- 
portionate value  of  the  use  of  the  land;  the 
contract  being  valid  so  far  as  executed. 

[Bid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  1186 ;   Dec.  Dig.  $  266.*] 


placed  valuable  permanent  improvements  on 
the  property  on  the  faith  of  their  right  to  pos- 
session, they  were  entitled,  on  the  lite  tenant's 
repudiation  of  the  contract  because  resting  in 
parol,  to  a  lien  on  the  life  estate  to  the  extent 
that  the  improvements  enhanced  the  vendible 
value  of  the  property,  not  exceeding  the  rea- 
sonable value  of  the  improvements. 

[£}d.  Note.— For  other  cases,  see  Improve- 
ments. Cent  Dig.  f|  10,  20;   Dec.  Dig.  i  4.*] 

8.   VBNDOB  ANn  PUBCHASEB  (8  105*) — IMPBOVE- 

ICKNTS  BT  Vendees— Kemovai,. 

Where  improvements  placed  on  property  by 
a  vendee  did  not  enhance  the  vendible  value  of 
the  property,  the  vendee,  on  the  rescission  or 
repndiation  of  the  contract  of  gale  by  the  ven- 
dor, may  remove  the  improvements,  if  prac- 
ticable. 

[EJd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  184 ;   Dec.  Dig.  g  105.*] 

Appeals  from  Circuit  Court  Owen  County. 

"Not  to  be  officially  reported." 

Suit  by  Mary  C.  Hampton  against  W.  A. 
Glass  and  others.  Judgment  for  complain- 
ant and  defendants  appeal  and  complainant 
prosecutes  cross-appeal.    Reversed  in  part 

See,  also,  116  S.  W.  24S. 

Jno.  W.  Douglas  and  W.  A.  Lee,  for  appel- 
lants.   James  H.  Settle,  for  appellee. 

CARROLL,  J.  These  two  appeals  are 
prosecuted  on  the  same  record,  one  having 
been  filed  by  the  appellee  and  the  other  by 
appellants.  The  appellee  is  the  widow  of  R. 
N.  Hampton,  who  devised  to  her  a  tract  of 
land  containing  about  80  acres,  to  bold  dur- 
ing her  life  or  nntU  she  married.  In  this 
suit  against  the  appellants  she  alleged  they 
were  wrongfully  holding  It  against  her,  and 
that  she  was  entitled  to  the  possession  and 
damages  for  the  detention.  The  appellants 
filed  an  answer,  in  which  tbey  set  up  In  sub- 
stance that  under  the  will  they  had  an  es- 
tate In  remainder  in  the  land,  and  that  In 
September,  1906,  they  entered  into  an  oral 
contract  with  the  appellee,  whereby  they 
agreed  to  board,  nurse,  and  care  for  her  as 
long  as  she  lived,  and  in  consideration  for 
this  service  they  were  to  purchase  the  In- 
terest of  the  other  devisees  in  the  farm  and 
hare  the  use  of  It  so  long  as  tbey  or  either 
of  them  should  comply  with  the  contract 
with  appellee;  that  relying  upon  this  con- 
tract, they  purchased  the  Interest  of  the  oth- 
er heirs,  removed  from  their  former  resi- 
dences to  the  farm,  and  for  some  two  years 
liad  performed  their  contract  with  the  ap- 
pellee by  boarding,  nursing,  and  caring  for 
her,  and  were  able  and  willing  to  contlnae 
so  to  do.  To  this  answer  a  general  demurrw 
was  filed  and  overruled,  and  the  appellee, 
electing  to  stand  by  her  demurrer,  brought 
the  case  to  this  court  Here  the  Judgment 
was  reversed  In  an  opinion  that  may  be 
found  In  116  S.  W.  243;   the  court  holding 
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that  the  contract  was  for  an  interest  in  real 
estate,  and  therefore,  to  be  valid  and  en- 
forceable, must  be  in  writing.  Upon  a  re- 
turn of  the  case  the  appellants  ottered  to  file 
un  amended  answer,  set-off,  and  counter- 
claim. In  this  pleading  they  averred  ttiat 
uuder  and  In  compliance  with  the  parol  con- 
tract they  had  nursed,  cared  for,  and  sop- 
ported  the  appellee  for  two  years  and  six 
months,  and  that  this  service  was  reasonably 
worth  $1,300.  They  further  averred  that,  re- 
lying on  appellee's  agreement,  they  made  at 
her  request,  and  with  her  knowledge  and 
oouseut,  permanent  and  lasting  improve- 
ments on  the  land,  which  were  reasonably 
worth  the  sum  of  |300 — ^none  of  which  would 
have  been  made  had  they  known  that  appel- 
lee would  attempt  to  take  possession  of  the 
land  or  dispossess  them.  They  further  aver- 
red that  the  reasonable  rental  value  of  the 
land  during  the  two  years  and  six  months 
they  occupied  it  was  $312.5u,  and  set  up  that 
they  were  entitled  under  the  contract,  el- 
tlier  to  the  possession  of  the  land,  or  to  com- 
pensation for  the  services  rendered  and  im- 
provements made.  They  asked  that  If  the 
petition  could  not  be  dismissed,  they  hav^ 
judgment  against  the  appellee  for  the  rea- 
sonable value  of  the  improvement  placed  on 
the  land,  and  the  amount  charged  for  the 
services  rendered  appellee,  and  that  they  be 
adjudged  a  lien  on  the  land  to  secure  the 
payment  of  these  sums.  To  the  filing  of  this 
pleading  objection  was  made  and  sustained, 
and,  declining  to  plead  further.  Judgment 
was  entraed,  awarding  to  appellee  the  pos- 
session of  the  land  in  controversy.  From 
that  Judgment  this  appeal  is  prosecated. 

It  will  be  observed  that  in  the  original 
pleading,  which  was  only  an  answer,  no 
claim  whatever  was  made  for  Improvements, 
nor  was  the  amount  to  which  appellants 
claimed  to  be  entitled  tor  services  set  out. 
The  pleading  merely  set  up  the  contract,  and 
the  fact  that  under  it  the  services  mentioned 
had  t>een  rendered,  and  asked  that  the  peti- 
tion be  dismissed.  No  a£Srmatlve  relief  was 
sought.  Whereas  in  the  amended  pleading 
fa'Cts  are  stated  with  reference  to  the  im- 
provements that  present  afSrmatlvely,  by 
way  of  counterclaim,  a  good  cause  of  action, 
and  the  court  in  our  opinion  erred  in  sus- 
tainhig  the  general  demurrer. 

So  far  as  the  claim  for  l)oardlng,  nursing, 
and  caring  for  appellee  is  concerned,  the  ap- 
pellants do  not  state  a  good  cause  of  action. 
Under  the  contract  they  undertook,  In  con- 
sideration of  the  use  and  possession  of  the 
land,  to  board,  nurse,  and  care  for  appellee. 
They  have  had  the  use  and  possession  of  the 
land  during  all  of  the  time  for  which  they 
seek  to  recover  for  board,  nursing,  and  at- 
tention. In  other  words,  appellee  has  al- 
ready paid  them  for  the  services  rendered 
overythlng  that  she  'agreed  to.  They  have 
received  the  compensation  for  which  they 
obliged  themselves  to  render  the  services.    It 


Is  true  the  pleading  asserts  that  the  services 
rendered  during  the  two  years  and  sis 
monttis  were  reasonably  worth  (1,300,  while 
the  fair  rental  value  of  the  land  during  the 
time  was  only  worth  1312.55,  but  the  appel- 
lants cannot,  by  mere  averments  like  these, 
overturn  the  very  contract  under  which  they 
seek  relief.  If  they  are  entitled  to  anything, 
it  is  by  virtue  of  the  contract  under  which 
they  agreed  to  render  the  services  charged 
for  and  receive  as  compensation  the  use  of 
the  land.  And  so  the  use  of  the  land  fully 
satisfies  their  claim  for  services  durlns  the 
time  they  enjoyed  the  use. 

But  the  question  of  Improvements  stands 
upon  a  dieterent  ground.  There  was  no  ex- 
press contract  that  obliged  the  appellants  to 
make  any  improvements,  or  the  appellee  to 
pay  for  any  they  might  make.  But  the 
pleading  charges — and  as  the  record  now  ap- 
pears we  must  accept  the  averment  as  true — 
that  when  the  improvements  were  made,  the 
appellants  believed  in  good  faith  that  the 
appellee  would  permit  them  to  use  and  oc- 
cupy the  land  during  the  time  that  she  was 
entitled  to  bold  it  under  the  will,  and  in 
addition  thereto  that  they  were  made  at  he* 
request  and  with  her  knowledge.  It  has 
been  adjudged  in  several  cases  that,  when  a 
vendee  enters  upon  land  in  good  faith  under 
a  verbal  contract,  and,  believing  that  the  con- 
tract will  be  adhered  to,  puts,  with  or  with- 
out the  knowledge  or  express  or  implied 
consent  of  the  vendor,  upon  the  premises 
valuable  and  lasting  improvements  that  en- 
hance the  vendible  value  of  the  place,  if  the 
vendor  after  the  improvements  have  been 
made  rescinds  or  repudiates  the  contract  and 
recovers  the  premises,  the  person  making  the 
improvements  is  entitled  to  be  paid  a  sum 
equal  to  the  amount  that  the  improvements 
enhance  the  vendible  value  of  the  property, 
not  exceeding  the  reasonable  value  of  the 
Improvements,  and  to  secure  the  payment  of 
such  sum  will  be  allowed  a  Hen  upon  the 
property.  But  unless  the  improvements  do 
enhance  the  vendible  value  of  the  property, 
the  person  putting  them  on  the  premises  will 
not  be  allowed  anything  except  the  privilege 
of  removing  them  if  this  can  practicably  be 
done.  Bobards  v.  Bobards,  86  S.  W.  718,  27 
Ky.  Law  Rep.  494;  Poole  v.  Johnson,  101 
S.  W.  905,  31  Ky.  Law  Rep.  108;  Bell  v. 
Balr,  89  S.  W.  732,  28  Ky.  Law  Rep.  614; 
Hawkins  v.  Brown,  80  Ky.  186;  Thomas  v. 
Thomas,  16  B.  Mon.  421;  PulUam  v.  Jen- 
nings, 5  Bush,  433. 

Applying  to  this  case  the  principles  stated, 
the  appellants,  while  not  entitled  to  hold 
possession  of  the  land  as  against  the  appel- 
lee, should  be  given  a  lien  on  it  to  secure 
them  in  the  payment  of  any  sum  that  may 
be  adjudged  In  their  favor  on  account  of 
Improvements  put  on  the  land.  The  sum,  if 
any,  allowed  appellants  should  be  the  amount 
that  the  improvements  enhance  the  vendible 
value  of  the  life  estate,  not  exceeding  the 
amount  e-^pended  in  the  improvements,  and 
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in  no  event  should  any  sum  be  allowed  for 
Improyements  that  are  not  permanent  and 
lastloK.  Ui>on  a  return  of  the  case,  Issue 
may  be  Joined  upon  the  question  of  the  Im- 
proTements,  and  evidence  taken  by  either  or 
both  parties.  Appellants  do  not  ask,  and  If 
they  did  would  not  be  entitled  under  the 
circumstances  of  this  case  to,  the  posses- 
sion of  the  property  until  the  question  con- 
cerning the  improvements  is  settled.  They 
only  ask  a  lien  to  secure  the  amount  that 
may  be  allowed  for  Improvements,  and  this 
they  are  entitled  to. 

Except  as  to  the  matter  of  improvements, 
the  Judgment  will  not  be  disturbed,  but  upon 
this  point  it  must  be  reversed,  with  direc- 
tions to  proceed  In  conformity  with  this 
opinion. 


AKERS  et  al.  v.  NICHOLSON  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  28,  1909.) 

Fbaudttlent  Convetances  (S  299*)— Action 

TO  Set  Abide— Evidence. 

In  an  action  to  set  aside  deeds  of  an  in- 
solvent Judgment  debtor  as  In  fraud  of  her  judg- 
ment creditors,  evidence  held  to  show  that  one  of 
the  deeds  conveyed  a  lot  as  security  for  money 
advanced  by  the  grantee,  which  was  paid  to 
the  creditors  on  the  jadginent,  bo  that  the  gran- 
tee had  a  lien  on  the  lot  for  that  sum  and  mter- 
est  prior  to  the  creditors'  claim. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |  877;  Dec.  Dig.  f 
299.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

•'Not  to  be  oflSdally  reported." 

Action  by  John  Nicholson  and  others 
against  Fannie  B.  Akers  and  others.  Judg- 
ment for  plaintifTs,  and  defendants  appeal. 
Reversed  and  remanded  as  to  one  defendant, 
and  affirmed  as  to  the  others. 

Boldrick  &  Gocke,  for  appellants.  Kinney 
&  Thomas,  for  appellees. 

NUNN,  C.  J.  One  Frank  B.  Akers,  a  son 
of  Mary  J.  Akers  and  a  brother  of  the  other 
apx)ellant8  herein,  was  engaged  in  the  busi- 
ness of  making  brick  In  the  city  of  Louis- 
ville, and  appellees,  Nicholson  &  Hackett, 
dealers  In  coal  In  that  city,  furnished  Akers 
with  coal  with  which  to  bum  his  brick,  for 
which  Akers  became  Indebted  to  them  in  the 
snm  of  about  $360,  for  which  he  executed 
ills  note  with  his  mother,  Mary  J.  Akers,  as 
surety.  The  debt  was  not  paid,  and  appel- 
lees brought  suit  against  the  son  and  mother 
and  recovered  a  Judgment  for  the  amount  of 
the  indebtedness,  less  a  credit  of  $150.  Mary 
X  Akers  owned  three  vacant  lots  on  St  Cath- 
arine street  in  the  city  of  Louisville,  one  of 
which  she  conveyed  to  appellant  John  H. 
Akers,  one  to  Fannie  B.  Akers,  and  the  other 
to  Ella  A.  Akers.  And  this  action  was 
brought  to  set  aside  these  deeds  as  fraudu- 
lent, and  to  subject  the  lots  to  the  payment 
of  appellees'   judgment.     The   lower   court 


sustained  appellees'  dalm,  and  apitellants 
have  appealed. 

Under  the  testimony,  there  is  no  doubi. 
about  the  fact  that  Mary  J.  Akers  and  Frank 
Akers  were  Insolvent  at  the  time  she  made 
this  conveyance,  and  that  appellants  knew 
it  In  fact,  aivellants  Fannie  B.  and  Elin 
concede.  In  effect.  In  their  testimony  that 
they  took  titles  to  their  lots  with  the  inten- 
tion of  preventing  appellees  from  selling  the 
lots  for  the  payment  of  their  debt  It  was 
alleged  and  proved  by  appellants  that  John 
H.  Akers  had  furnished  to  his  mother  before 
the  conveyance  to  him  money  to  the  amount 
of  $426,  which  she  owed  him  at  the  time 
of  the  conveyance ;  that  Fannie  B.  furnished 
to  her  mother  before  and  after  the  convjey- 
ance,  the  exact  amount  before  and  after  not 
stated,  to  the  amount  of  $275 ;  and  that  Ella, 
in  the  same  way  as  Fannie,  to  the  amount 
of  $125.  It  apears  that  the  girls  were  work- 
ing for  themselves;  that  they  collected  their 
wages  monthly  and  delivered  them  to  their 
mother  to  keep  for  them,  and  from  time  to 
time  authorized  their  mother  to  take  from 
their  money  different  sums,  until  she  had 
taken  from  each  the  amounts  above  stated. 
John  H.  Akers  was  married  and  lived  with 
his  family,  a  wife  and  five  chiidroi,  apart 
from  the  other  appellants.  The  testimony 
shows  that  he  furnished  to  his  mother  smail 
sums  of  money  from  time  to  time  as  she 
needed  it  to  the  amount  of  about  $300,  and 
a  short  time  before  the  conveyance  was  made 
to  him  she  requested  him  to  furnish  her 
money  with  which  to  pay  appellees,  which 
he  refused  to  do,  stating  that  be  had  a  fam- 
ily to  support,  unless  he  could  be  secured  in 
some  way.  The  testimony  further  shows 
that  she  agreed  with  him  that,  if  he  would 
furnish  her  as  much  as  $150,  she  would  se- 
cure him  by  conveying  this  lot  to  him.  He 
furnished  her  the  $150,  and  she  paid  it  to 
appellees,  which  is  the  credit  referred  to. 

The  lower  court  uses  the  following  lan- 
guage in  its  opinion,  to  wit:  "I  am  not  at 
all  satisfied  that  these  children  were  real 
creditors  of  their  mother.  The  testimony 
is  entirely  consistent  with  the  mere  paying 
of  board  on  the  part  of  the  girls ;  while  John 
does  not  satisfactorily  show  how  he  saved 
$450  out  of  a  salary  of  $45  a  month,  plus  an 
indefinite  income  from  the  teaming  business, 
while  supporting  a  family  consisting  of  a 
wife  and  five  children.  The  burden  is  ui)on 
him  to  explain  that,  and  he  has  not  don^  it" 
We  do  not  feel  inclined  to  differ  with  the 
court's  conclusion  as  to  the  evidence,  except 
in  one  particular.  John  H.  Akers  stated  in 
his  testimony  that  be  borrowed  the  $150, 
which  was  paid  to  appellees,  from  the  Ger- 
man Insurance  Bank,  which  shows  that  be 
did  not  save  it  out  of  his  business  after  sui)- 
portlng  his  family.  If  it  were  not  true  that 
he  borrowed  this  money  from  the  bank,  ap- 
I  pellees  could  have  shown  It  by  some  of  the 
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omciais  01  tne  DanK,  ana,  ir  tnis  money  was 
given  to  his  mother  with  which  to  pay  appel- 
lees upon  a  promise  by  her  that  she  would  I 
secure  him  by  conveying  a  lot  to  him,  which 
she  did,  It  would  have  the  effect  to  mak( 
the  deed  operate  as  a  mortgage  to  secure  th 
$150  which  be  borrowed  and  loaned  her.    U* 
on  this  matter,  the  equity  of  the  case  Is  wl 
appellant  John  H.  Akers.    He  perpetrated 
wrong  or  fraud  with  reference  to  this  mat 
upon  appellees,  nor  did  he  aid  his  mothei 
da  BO,  but  enabled  them  to  get  $160  in  i 
whl<di  they  were  urging  should  be  paid 
our  opinion  appellant  John  H.  Akers  I 
prior  lien  on  the  lot  conveyed  to  him  tc 
payment  of  this  sum,  $150,  with  Its  ln< 
We  do  not  feel  authorized  In  any  otl 
spect  to  disturb   the   finding  of   the 
court 

For  these  reasons,  the  Judgment  Tt 
erence  to  John  H.  Akers  is  reversed 
manded  for  further  proceedings  c 
herewith,  and  affirmed  as  to  the  ott 
lants. 


LOUISVILLE  &  N.  R.  CO.  v. 

(Court  of  Appeals  of  Kentucky.    N< 

1.  Appkax  ard   Bbrob   (I   1002'' 
Weight  of  Evidence. 

The  jury  has  the  exclusive  i 
conflicting  evidence. 

[EM.  Note. — For  other  cases,  s 
Error,  Cent.  Dig.  H  3935-3937 
1002.*] 

2.  CouBTs  (S   95*)  — Injubt 
Right  of  Action— What  L-' 

The  right  of  recovery  for  ' 
road  crossing  in  another  state 
■of  a  statutory  provision,  to 
the  laws  of  that  state  as  df 
preme  Court. 

[Ed.  Note.— For  other  case 
Dig.  ii  322,  323 ;  Dec  Dig.  { 

3.  Cabbiebs  ({  337*)  — Inj 

CONTBIBDTOBT  NrajLIGE' 

A  person  going  to  a  tr 
a  friend,  who  exercised  di' 
situation  in  passing  from  ' 
was  not  so  negligent  in 
between  cars  three  feet  a 
trade   as   to  prevent  hir 
by  one  of  the  cars  audi* 
under  the  rule  in  Alab- 
stop.  look,  and  listen  Ik 
track  is  such  contribv 
defeat  a  recovery  for  i" 
evidence  that  the  com 
less  or  wanton  negli{ 
[Ed.    Note.— For   o 
Dec  Dig.  i  337.»] 

4.  Cabbiebs  (S  304< 
companting  Pa» 

Though  a  carrii 
ing  to  a  train  to  i 
care  due  a  passenf 
care  for  his  safety 
[Ed.    Note.— Fo- 
Cent.  Dig.  i  111? 

6.  Cabbiebs  (§  : 
coufanting  ] 
A  person  gc 
senger  need  not 
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have  been  inserted  after  the  words  *Hlien  yon 
may"  in  the  clause  aliowing  an  award  of  sudi 
damages  is  too  teclinical  for  consideration. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1064.*] 

15.  Damages    (i    215*)  —  Pkopbibtt    of    In- 

STBCCTIONB  ON   PUNITIVK  DAMAGES. 

Where  there  is  evidence  that  the  injury  at 
a  crossing  was  caused  by  a  reclcless  disregard 
of  human  life,  an  inatructiou  on  the  subject  of 
punitive  damages  is  proper. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  if  543-547;    Dec.  Dig.  i  216.*] 

16.  Damages  (S  132*)— Excessive  Damages— 
Personax  Injubies. 

Verdict  for  $12,500  for  i>ermanent  personal 
injuries  held  not  excessive. 

[Ei.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |i  372-385;    Dec.  Dig.  }  132.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Brancli,  First  Division. 

•To  be  officially  reported." 

Action  by  L.  W.  Smith  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Helm  &  Helm  and  Benjamin  D.  Warfleld, 
for  appellant  W.  O.  Bradley  and  Snodgrass 
&  Dlbrell,  for  appellee. 

CARROLIj,  J.  The  appellee,  Smith,  at 
Blount  Springs,  Ala.,  while  on  his  way  to 
the  depot  platform  from  which  passengers 
got  on  and  off  trains,  was  caught  between  the 
bumpers  of  the  cabooses  on  two  trains  on  the 
siding  between  the  depot  and  the  passenger 
platform.  Both  of  his  hands  were  crushed 
so  badly  that  his  right  hand  had  to  be  ampu- 
tated and  his  left  hand  Is  practically  use- 
less. To  recover  damages  for  the  injuries 
sustained  he  brought  this  action,  and  upon  a 
trial  before  a  Jury  was  awarded  $12,500. 

A  reversal  is  asked  upon  four  grounds: 
First,  that  under  the  laws  of  Alabama  the 
plaintitr  was  guilty  of  contributory  negli- 
geace  In  endeavoring  to  pass  between  the 
trains,  which  were  attached  to  engines  with 
steam  up,  and  therefore  the  defendant's  mo- 
tion for  a  peremptory  instruction  should  have 
been  sustained ;  second,  that  the  court  erred 
In  Instmctlng  the  :^ry  that  they  might  find 
for  the  plaintiff.  Smith,  notwithstanding  his 
contributory  negligence,  if  they  believed 
that  when  he  came  In  peril  from  the  trains 
the  employSa  of  the  company  in  charge  of 
the  trains  could,  by  the  exercise  of  ordinary 
care,  have  discovered  his  peril  and  by  ordi- 
nary care  have  prevented  his  injury;  third, 
that  the  court  erred  in  allowing  the  jury  to 
award  punitive  damages  if  they  found  the 
defendant  guilty  of  gross  negligence ;  fourth, 
that  the  company's  theory  of  its  defense  was 
not  submitted  to  the  jury,  and  the  instruc- 
tions given  are  involved  in  confusion. 

The  evidence  upon  all  material  points  is 
conflicting  but  with  the  weight  of  it  on  any 
issne  we  are  not  particularly  concerned,  as 
the  Jnry  have  the  exclusive  right,  In  cases 


like  this,  to  decide  controverted  questions  of 
fact  Therefore,  having  In  mind  only  the 
controlling  facts,  and  without  attempting  to 
set  out  the  testimony  in  detail,  we  may  say 
that  the  evidence  is,  in  substance,  as  follows: 
Blount  Springs  is  a  small  village  immediate- 
ly on  the  line  of  the  appellant's  railroad,  and 
at  the  time  of  the  Injuries  complained  of  it 
was  frequented  by  a  number  of  people  who 
went  there  to  visit  the  springs  in  the  neigh- 
borhood. The  appellee,  a  native  of  Texas, 
arrived  at  Blount  Springs  for  the  first  time 
on  the  morning  of  July  22,  1907,  and  spent 
the  day  In  and  around  the  hotel  and  the  vil- 
lage. About  5:40  in  the  afternoon  he  started 
on  his  way  to  the  passenger  platform  for 
the  purpose  of  meeting  a  friend  he  was  ex- 
pecting on  the  north-bound  Decatur  passen- 
ger train  that  was  due  to  arrive  about  the 
time  he  went  to  the  station.  The  railroad  at 
Blount  Springs  runs  north  and  south,  and  on 
the  east  side  of  the  road  is  situated  the  de- 
pot the  houses  that  constitute  the  village, 
and  the  springs.  The  track  nearest  to  the 
depot  is  a  long  siding,  and  between  this  sid- 
ing and  the  main  track  is  the  platform  used 
by  passengers  in  getting  on  and  off  trains 
standing  on  the  main  track.  At  the  time  ap- 
pellee started  to  go  to  this  platform  there 
were  on  the  siding  four  trains.  One  of  these 
trains,  known  as  No.  12,  was  a  long  freight, 
headed  north,  that  went  in  on  the  south  end 
of  the  siding,  and  pulled  up  until  Its  caboose 
was  opposite  the  depot  and  then  stopped. 
Soon  thereafter  train  No.  21,  known  as  the 
"water  train,"  consisting  of  an  engine,  two 
cars,  and  a  caboose,  backed  in  on  the  siding 
from  the  south  end,  and  stopped  with  its 
caboose  some  30  to  60  feet  from  the  caboose 
of  .train  No.  12  thereby  leaving  a  space  of 
that  distance  between  the  two  cabooses  im- 
mediately in  front  of  the  depot,  through 
which  persons  going  to  and  from  the  passen- 
ger train  to  the  depot  might  pass.  Shortly 
after  the  water  train  backed  In,  a  long  freight 
train,  known  as  No.  19,  going  south,  also 
backed  In  on  the  south  end  of  the  siding,  and 
stopped  with  its  caboose  some  40  to  80  feet 
from  the  engine  of  the  water  train.  After 
this,  passenger  train  No  8,  going  north,  also 
ran  partially  in  on  the  south  end  of  the  sid- 
ing, but  could  not  go  far  enough  to  clear  the 
main  track  on  account  of  the  freight  trains. 
About  the  time  that  passenger  train  No.  8 
went  In  on  the  siding,  passenger  train  No.  6, 
going  south,  came  up  on  the  main  track,  and 
stopped  in  front  of  the  depot  to  permit  pas- 
sengers to  get  on  and  off.  With  the  four 
trains  on  the  siding,  and  the  spaces  before 
mentioned  that  had  been  left  between  them, 
passenger  train  No.  5  going  south  could  not 
pass  passenger  train  No.  8  standing  partially 
on  the  south  end  of  the  siding  and  partially 
on  the  main  track.  So  that  when  passenger 
train  No.  6  started  on  its  journey  south,  sig- 
nals were  given  to  the  engineers  on  the  water 
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In  front  of  the  depot  was  closed  at  all  by  the 
moving  of  the  water  train,  a  number  of  pas- 
sengers  and  people  had  passed  between  the 
cabooses  going  to  and  from  the  train  and  the 
platform.  Appellee  was  not  at  the  depot  or 
observing  the  trains  when  the  space  between 
the  cabooses  was  30  to  00  feet,  or  when  the 
signals  to  close  the  space  were  given,  or 
when  the  water  train  started  back,  bat  about 
the  time  he  reached  the  depot  on  his  way  to 
the  platform  the  caboose  of  the  water  train 
had  been  backed  to  within  3  to  10  feet  of  the 
caboose  of  train  No.  12,  and  was  standing 
stUI,  and  the  caboose  of  train  No.  19  had 
been  backed  close  to  the  engine  of  the  water 
train.  Just  as  appellee,  who  stopped,  looked, 
and  listened  to  ascertain  if  the  passage  was 
safe,  stepped  on  the  siding,  the  water  train 
suddenly  backed,  and  he  was  caught  between 
its  caboose  and  the  caboose  of  train  No.  18, 
which  had  never  moved  Its  position  after  go- 
ing on  the  siding.  The  evidence  Is  very  sat- 
isfactory that  when  the  water  train  by  back- 
ing closed  up  the  original  space  of  30  to  60 
feet  between  it  and  train  No.  19  to  a  dis- 
tance of  from  3  to  10  feet,  It  stopped  for  a 
few  minutes,  and  It  may  be  inferred  from 
the  testimony  that  the  trainmen  did  not  In- 
tend, at  this  time,  to  run  It  any  closer  to  the 
caboose  of  train  Na  19,  and  that  the  sudden 
movement  of  the  water  train  that  caught  ap- 
pellee was  caused  by  the  slack  running  out 
of  train  No.  21,  the  calioose  of  which  had 
been  stopped  within  a  few  feet  of  the  engine 
of  the  water  train,  and  striking  the  engine  of 
the  water  train,  thereby  shoving  It  and  Its 
cars  back.  At  the  moment  appellee  was  in- 
jured the  trainmen  who  were  giving  the  sig- 
nals that  moved  the  water  train  and  train 
No.  19,  were  standing  between  the  siding  and 
the  main  track,  but  before  this,  and  when  the 
passengers  from  No.  5  were  being  discharged 
and  the  signals  to  close  the  space  were  about 
to  be  given,  these  trainmen,  and  probably 
others,  notified  people  to  get  out  of  the  way ; 
that  the  space  would  be  closed.  Whether  or 
not  any  persons  were  on  the  rear  platform 
of  the  caboose  of  the  water  train,  or  the  ca- 
boose of  train  No.  12,  when  appellee  was  in- 
jured is  sharply  disputed;  the  evidence  for 
the  company  being  that  one  brakeman  was 
on  the  rear  platform  of  the  water  train  ca- 
boose, and  one  brakeman  on  the  rear  plat- 
form of  the  caboose  of  train  No.  12,  while 
the  evidence  for  the  api)ellee  is  that  there 
was  no  brakeman  at  that  time  on  either  of 
these  cabooses.  The  evidence  also  conduces 
to  show  that  just  as  the  cabooses  came  to- 
gether, one  of  the  trainmen,  and  probably  a 
spectator,  holloed  at  appellee  In  an  effort  to 
warn  him  of  his  danger,  but  it  was  too  late. 
From  this  statement  it  may  be  summarized 


n  Byaue  ui  irom  ou  lo  Du  leet  m  Troni  oi  ine 
depot  between  the  cabooses,  left  for  the  pur- 
pose of  permitting  persons  to  go  to  and  from 
the  depot  to  the  passenger  train;  (2)  that 
when  passenger  train  No.  5  started,  it  was  in- 
tended to  close  the  space  of  40  to  80  feet 
between  the  caboose  of  train  No.  19  and  the 
engine  of  the  water  train,  and  to  partially 
at  least  close  the  space  in  front  of  the  depot 
between  the  caboose  of  the  water  train  and 
the  caboose  of  train  No.  12,  so  that  No.  8 
might  clear  the  main  track  and  allow  No.  5 
to  pass;  (3)  that  when  the  caboose  of  the 
water  train  came  within  3  to  10  feet  of  the 
caboose  of  train  No.  12,  the  water  train  stop- 
ped, and  after  stopping  for  a  few  minutes  It 
was  put  in  motion,  and  its  caboose  caused 
to  hit  the  caboose  of  train  No.  12;  (4)  that  at 
the  time  Smith  was  Injured  the  bells  on  the 
engine  of  train  No.  19  and  on  the  engine  of 
the  water  train  were  ringing;  (5)  that  train 
No.  8,  on  which  appellee  expected  the  person 
he  went  to  the  depot  to  meet,  wonld  have 
reached  the  depot  platform  a  few  minutes 
after  he  started  to  go  to  the  platform;  (G) 
that  appellee  did  not  know  anything  abont 
the  movements  of  the  trains  until  h^  went 
to  the  depot  to  cross,  and  then  there  was  a 
space  in  front  of  the  depot  of  3  to  10  feet  be- 
tween the  cabooses  of  train  No.  12  and  the 
water  train,  both  of  which  were  standing 
still;  (7)  that  before  appellee  went  between 
the  cabooses,  he  stopped,  looked,  and  listened 
to  ascertain  If  it  would  be  safe  to  cross,  aud 
bad  no  warning  or  notice  that  It  would  not. 

Upon  these  facts  the  court  gave  to  the  jury 
the  following  instructions: 

"No.  1.  The  court  instructs  the  Jury  that 
the  law  is  for  the  plaintiff,  and  they  shouitl 
so  find,  unless  they  shall  believe  from  the 
evidence  that,  before  the  defendant  moved 
its  trains,  or  either  of  them,  which  were 
standing  on  the  passing  switch  at  Biouut 
Springs,  Ala.,  at  the  time  mentioned  in  the 
petition  to  close  the  passageway  across  the 
said  switch  between  the  ends  of  Its  two 
freight  trains  then  standing  on  said  switch 
track,  the  employes  of  the  defendant  in 
charge  of  the  train  by  which  plaintiff  was  in- 
jured exercised  ordinary  care  to  give  timely 
and  reasonably  sufiSclent  notice  that  the  train 
was  about  to  be  moved  to  close  the  said  pas- 
sageway, and  exercised  ordinary  care  to  pre- 
vent injury  to  the  plaintiff  from  the  moving 
train,  unless  they  shall  further  believe  from 
the  evidence  that  the  plaintiff  himself  was 
negligent,  and  thereby  helped  to  cause  or 
bring  about  his  injuries;  that  but  for  bia 
own  negligence,  if  any  there  was,  be  would 
not  have  beoi  injured. 

"No.  2.  But  If  the  defendant  did  give 
timely  and  reasonable  notice,  as  mentioned 
in  instruction  No.  1,  that  the  passway  be- 
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tween  the  said  trains  was  about  to  be  closed 
by  backing  one  or  both  of  said  trains,  and  did 
exercise  ordinary  care  to  prevent  Injury  to 
the  plaintiff  from  the  moving  train,  the  law 
is  for  the  defendant,  and  so  they  should  find. 

"No.  8.  It  was  the  duty  of  the  plaintiff, 
before  be  entered  upon  the  passway  between 
the  said  two  trains,  to  exercise  ordinary  care 
for  bis  own  safety,  and  to  stop  and  look  and 
listen  to  ascertain  whether  he  could  cross 
the  track  without  Injury  from  the  said 
trains;  and,  if  he  failed  to  discharge  either 
of  these  duties,  and  by  reason  of  such  fail- 
ure be  helped  to  cause  or  bring  about  the 
Injuries  (tf  which  he  complains,  and  he  would 
not  have  been  Injured  but  for  his  contribu- 
tory negligence  In  that  respect,  then  the  law 
Is  for  the  defendant,  and  so  they  should  find, 
even  though  you  may  believe  from  the  evi- 
dence that  the  defendant  was  negligent  in 
falling  to  give  notice  of  the  fact  that  the 
train  was  about  to  be  backed  to  close  the 
passageway.  If  such  Is  the  fact,  unless  you 
shall  further  b^eve  from  the  evidence  that 
when  the  plalntltt  came  In  peril  from  the 
train,  tiie  anployCs  of  the  defendant  In  charge 
of  the  train  could,  by  the  exercise  of  ordinary 
care,  have  discovered  his  peril,  and  by  ordi- 
nary care  have  prevented  his  Injury. 

"No.  4,  If  you  find  for  the  plaintiff,  you 
should  find  In  such  a  sum  as  will  reasonably 
and  fairly  compensate  him  for  any  pain  and 
suffering,  mental  and  physical,  caused  him 
by  bis  injuries,  and  for  any  pain  and  suffer- 
ing which  It  Is  reasonably  certain  from  the 
evidence  he  will  endure  In  the  future  as  a  re- 
sult of  his  Injuries,  and  for  any  permanent 
reduction  In  bis  power  to  earn  money  direct- 
ly resulting  from  his  Injuries;  and.  If  you 
shall  believe  from  the  evidence  that  his  In- 
juries were  caused  by  the  gross  negligence  of 
tbe  defendant,  then  you  may  In  your  discre- 
tion find  in  such  a  further  or  additional 
sum  as  you  may  think  right  and  proper  un- 
der the  evidence,  and  on  these  Instructions, 
not  exceeding  in  all  tbe  sum  of  ^50,000,  the 
amount  claimed  In  the  petition.  If  you  find 
for  the  defendant,  you  will  say  so,  and  no 
more. 

"No.  5.  Ordinary  cara  means  the  degree  of 
care  usually  observed  by  ordinarily  careful 
and  prudent  persons  under  tbe  same  or  simi- 
lar circumstances.  Negligence  means  a  fall- 
ore  to  observe  ordinary  care.  Gross  uegU- 
gence  means  a  failure  to  observe  slight  care. 
Contributory  negligence  means  a  failure  up- 
on the  part  of  the  plaintiff,  if  he  did  so  fail, 
to  observe  care  for  his  own  safety,  as  men- 
tioned In  Instruction  No.  3,  and  by  reason  of 
such  failure  he  helped  to  cause  or  bring 
about  his  Injuries,  and  when  but  for  such 
fallnre  be  would  not  have  been  Injured." 

Under  the  law  of  this  state,  as  settled  in 
more  than  one  opinion  of  this  court,  the  facts 
of  this  case  authorised  tbe  trial  court  to  in- 
struct the  Jury  as  it  did,  and  warranted  the 
Jury  in  finding  a  verdict  In  f^vor  of  Smith 


and  assessing  the  damages  at  the  amount 
awarded.  But,  as  the  Injuries  occurred  in 
the  state  of  Alabama,  the  right  of  Smith  to 
recover,  and  the  propriety  of  tbe  Instructions 
given.  Is,  in  the  absence  of  any  statutory  law 
In  that  state  on  the  subject,  to  be  determined 
by  the  laws  of  that  state  as  declared  by  its 
Supreme  Court  L.  &  N.  R.  Co.  v.  Whitlow, 
43  S.  W.  711,  19  Ky.  Law  Rep.  1831,  41  L. 
R.  A.  614;  Illinois  Central  R.  Co.  v.  Jordan, 
117  Ky.  512,  78  S.  W.  426,  25  Ky.  Law  Rep. 
1610;  L.  &  N.  R.  Co.  V.  Graham,  98  Ky.  688, 
34  S.  W.  229,  17  Ky.  Law  Rep.  1229;  U  & 
N.  iR.  Co.  V.  Harmon,  64  S.  W.  640,  23  Ky. 
Law  Rep.  871;  L.  &  N.  R.  Co.  v.  Wyatt,  83 
S.  W.  601,  29  Ky.  Law  Rep.  437;  L.  &  N. 
R.  Co.  V.  Kelffer,  113  S.  W.  433.  That  court 
has  frequently  considered  questions  like  the 
one  involved  In  this  case,  and  counsel  in  sup- 
port of  their  respective  contentions  have  fur- 
nished us  with  an  ample  array  of  authorities. 
And  so  we  will  proceed  to  examine  these  de- 
cisions and  apply  them  to  the  evidence  and 
the  law  as  given  by  the  trial  judge,  for  the 
purpose  of  ascertaining  whether  or  not  the 
errors  assigned  are  well  taken. 

Taking  up,  first,  the  question  of  contribu- 
tory negligence: 

The  theory  of  the  company  Is  that  at  the 
time  appellee  went  through  the  opening  the 
space  between  the  two  cabooses  was  not  oyer 
three  feet,  and  that  if  the  water  train  was 
not  at  that  time  moving,  It  had  only  stopped 
a  moment  before,  and  appellee  from  his  po- 
sition could  and  should  have  known  that  the 
trains  were  closing  up  the  space;  that  as 
there  was  then  no  passenger  train  at  tbe' 
platform,  and  the  passenger  train  upon  which 
appellee  expected  his  friend  to  arrive  was  on 
the  siding  some  distance  off,  appellee  in  at- 
tempting to  cross  as  be  did  went  into  an 
obviously  dangerous  place,  which.  If  he  de- 
sired to  cross,  he  could  have  avoided  by  cross- 
ing on  the  platform  of  one  of  the  cabooses. 
It  may  be  conceded  that.  If  we  should  accept 
as  true  this  view  of  the  case,  there  would  be 
much  force  in  the  argument  that  the  appel- 
lee was  guilty  of  such  contributory  negligence 
as  authorized  a  direction  to  the  jury,  under 
the  law  as  expounded  by  the  Supreme  Court 
of  Alabama,  to  find  a  verdict  for  tbe  com- 
pany. 

In  Pannell  v.  Nashville,  F.  &  S.  R.  Co.,  97 
Ala.  298, 12  South.  236,  the  facts  were  as  fol- 
lows: Several  parallel  tracks  crossed  streets 
in  a  town,  and  on  one  of  these  tracks  cars 
had  been  placed  for  the  purpose  of  being 
loaded  and  unloaded,  but  at  the  crossing  a 
space  of  15  or  20  feet  was  left  between  the 
cars  for  the  use  of  the  public.  The  cars  had 
been  placed  in  this  way  on  the  day  preceding 
the  accident,  and  Pannell,  the  injured  party, 
who  resided  near  the  crossing,  was  entirely 
familiar  with  the  location  of  the  cars.  On 
tbe  day  after  the  cars  had  been  so  placed, 
he  passed  through  this  opening,  but  on  his 
return  in  about  30  minutes  the  opening  bad 
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been  materially  diminished  by  an  engine  tbat 
was  moving  the  cars,  and  In  attempting  to 
pass  through  he  was  caught  between  the 
drawheads  and  crushed.  At  the  time  the 
cars  were  placed  on  the  track  they  were  not 
connected  with  any  engine,  nor  In  charge  of 
any  employe,  and  no  notice  that  the  company 
intended  to  move  them  was  given  until 
shortly  before  the  accident,  when  an  engine 
was  attached  to  the  cars,  and  they  were 
shifted  about.  In  the  course  of  the  opinion 
the  court  said:  "When  Pannell  crossed  the 
track  going  west,  the  opening  at  the  cross- 
ing was  15  or  20  or  more  feet,  and  the  cars 
on  either  side  were  stationary.  Everything 
atiout  the  crossing  indicated  perfect  security 
in  traveling  the  highway.  When  he  return- 
ed appearances  had  greatly  changed.  The 
lumber  cars  left  on  the  north  side  of  the 
crossing  had  been  moved  so  as  to  nearly 
block  np  the  highway.  Only  a  small  opening 
was  left.  This  should  have  been  a  warning 
to  him  that  all  was  not  well.  He  should  have 
looked  and  listened.  He  was  clearly  guilty  of 
contributory  negligence  in  attempting,  under 
the  circumstances,  to  pass  through  the  nar- 
row opening.  Had  he  looked  at  any  time  aft- 
er passing  the  main  track,  save  a  narrow 
space  hidden  by  a  stack  of  shingles,  he  could 
not  have  failed  to  see  the  engine  on  the  spur 
track  with  steam  up." 

In  L.  dE  N.  R.  R.  Co.  v.  Crawford,  89  Ala. 
244,  8  South.  243,  244,  245,  a  watchman  while 
In  the  discharge  of  his  duties  was  injured 
by  a  switch  engine  pushing  a  box  car.  In 
.announcing  the  general  rule  the  court  said: 
"It  Is  culpable  negligence  to  cross  the  track 
of  a  railroad  at  a  highway  crossing  without 
looking  in  every  direction  that  the  rails  run 
to  ascertain  whether  a  train  is  approaching. 
If  a  party  rushes  into  danger  which  by  ordi- 
nary care  he  could  have  seen  and  avoided,  no 
rule  of  law  or  Justice  can  be  invoked  to  com- 
pensate him  for  any  injury  he  may  receive. 
He  must  take  care,  and  so  must  the  other 
party.,  *  •  •  We  regard  the  question  as 
settled  in  Alabama  by  our  rulings  cited 
above,  and  that  a  failure  to  employ  the  senses 
on  approaching  a  railroad  crossing,  when 
such  employment  would  insure  safety,  is  as  a 
matter  of  law  contributory  negligence,  and 
a  complete  defense  to  a  suit  for  injuries  sus- 
tained by  the  negligent  handling  of  a  railroad 
train,  unless  such  negligence  was  so  reckless 
or  wanton  as  to  be  in  law  the  equivalent 
of  willful  or  intentional.  *  *  *  No  man 
should  put  himself  in  peril ;  and,  if  he  neg- 
ligently does  so,  the  duty  of  active  ^ort  to 
avert  Injury  is  as  binding  on  him  as  is  the 
defendant  corporation's  duty  to  do  all  in  its 
power  to  extricate  him.  If  he  falls  In  this, 
when  such  effort  would  probably  save  him 
from  barm,  he  cannot  be  heard  to  complain 
that  the  defendant  failed  to  do  for  him  what 
he  neglected  to  do  for  himself.  We  have 
stated  the  duty  required  of  mere  travelers." 


In  East  Tennessee,  Virginia  &  Georgia  R. 
Co.  V.  Komegay,  92  Ala.  228,  9  South.  55T, 
Komegay  was  injured  while  on  his  way  to  a 
depot  to  see  a  person  who  was  a  passenger 
on  an  east-bound  train  that  had  Just  come 
In.  This  train  stopped  on  the  main  tradk, 
and  a  west-bound  train  took  the  side  track, 
and  its  engine  was  standing  still  across  a 
dirt  road.  Komegay  passed  l^  the  side  of 
the  engine  and  walked  parallel  with  tbe 
track,  and  then  turned  and  stepped  on  tbe 
side  track  In  the  direction  of  the  east-bonnd 
train,  which  was  still  standing  on  the  main 
track.  Just  as  his  foot  touched  the  cross- 
ing on  the  side  track,  he  was  knodied  down 
by  tbe  engine  of  the  west-bound  train  and 
Injured.  The  court  said:  "It  appears  from 
Komegay's  own  testimony  that  he  was  guil- 
ty of  negligence  proximately  contributing  to 
the  Injury.  It  is  plain  that  he  undertook 
to  cross  the  railroad  track  without  stopping 
or  looking  or  listening  to  ascertain  If  a  train 
was  approaching.  He  says  himself  that  he 
did  not  stop  or  look.  When  he  passed  the  en- 
gine, it  was  standing  still  on  a  downgrade. 
It  appeared  from  the  testimony  that  the  en- 
gine could  not  have  been  put  in  motion  with- 
out making  a  noise,  which  the  plaintUT  must 
have  heard  if  he  had  been  listening.  He  was 
not  in  apparent  danger  until  he  turned  and 
stepped  on  the  side  track.  He  was  bound  to 
look  and  listen  before  attempting  to  cross  the 
track.  His  neglect  of  this  duty  avoids  bis 
right  of  recovery,  in  the  absence  of  evidence 
tending  to  show  that  the  defendant  was  guil- 
ty of  negligence  so  reckless  or  wanton  as  to 
be  In  law  the  equivalent  of  willful  or  Inten- 
tional wrong." 

In  each  of  these  cases  the  rule  is  announc- 
ed that  the  failure  to  stop  and  look  and  listen 
before  crossing  a  railroad  track  is  such  con- 
tributory negligence  as  will  defeat  a  recov- 
ery, in  the  absence  of  evidence  showing  that 
the  company  was  guilty  of  redcless  or  wan- 
ton negligence.  But  in  neither  of  them  are 
the  facts  similar  to  those  upon  which  the  ap- 
pellee tests  his  case.  If  we  should  assume 
that  the  railroad  company  in  Alabama  owed 
no  higher  duty  to  passengers  or  persons  oc- 
cupying the  relation,  of  appellee  than  it  does 
to  travelers  at  a  public  crossing,  we  should 
nevertheless  feel  obliged  to  hold  that  nnder 
the  Alabama  rule  the  appellee  was  not  guilty 
of  such  contributory  negligence  as  would  de- 
feat a  recovery.  The  evidence  introduced  in 
his  behalf  shows  that  he  was  not  negligent 
or  Inattentive,  but  that,  on  the  contrary,  be- 
fore attempting  to  cross,  he  exercised  ordi- 
nary care  for  his  own  safety  by  stopping  and 
looking  and  listening.  The  appellee  in  at- 
tempting to  go  to  the  passenger  i^atform  was 
not  a  trespasser.  He  had  a  right  to  go  there ; 
and,  although  the  company  did  not  owe  him 
the  high  duty  attaching  to  a  passenger,  it 
did  owe  him  the  duty  of  exercising  ordinary 
care  for  his  safety.  Montgomery  &  Elufaula 
Ry.  Co.  T.  Thompson,  77  Ala.  448,  64  Am.  Bep. 


Digitized  by 


Google 


Ky.) 


LOUISVILLE  &  N.  R.  CO.  v.  SMITH. 


811 


T2 ;  Berry  v.  L.  &  N.  R.  Co.,  109  Ky.  727,  60 
S.  W.  699,  22  Ky.  Law  Rep.  1410;  0.  &  O. 
By.  Co.  V.  Meyer,  119  S.  W.  188 ;  Hutchinson 
■on  Carriers  (3d  Ed.)  g  991;  Thompson  on 
Negligence,  {§  2685,  2686.  The  fact  that  the 
train  upon  which  he  was  expecting  his  friend 
was  not  then  standing  on  the  main  track  at 
the  depot  for  the  purpose  of  discharging  pas- 
sengers- 1b  a  matter  of  small  moment,  as  it 
was  only  a  short  distance  off  on  the  siding, 
and  might  reasonably  be  expected  to  reach 
the  depot  In  a  few  minutes,  and  was  In  fact 
^ue  to  arrive.  A  person  going  to  the  train 
to  assist  or  accompany  or  receive  a  passen- 
ger need  not  wait  until  the  train  actually  ar- 
rives before  going  on  the  platform.  In  order 
to  avail  himself  of  the  principles  of  law  that 
require  the  carrier  to  exercise  ordinary  care 
for  his  protection  and  safety.  He  may  go  to 
the  platform  when  he  sees  the  train  ap- 
proaching, or  when  It  Is  reasonably  near,  or 
at  the  time  he  believes  It  should  arrive.  This 
being  80,  when  appellee  went  to  the  depot 
and  saw  an  opening  between  the  two  cabooses 
amply  wide  for  passage  to  the  platform  ;  saw 
other  persons  going  through  It;  saw  the 
trains  standing  still — he  had  the  right  to  as- 
same  that  the  opening  through  which  he  at- 
tempted to  pass  had  been  purposely  left 
there  to  permit  persons  to  go  to  and  from 
the  depot  and  platform.  The  fact  that  the 
opening  was  there  was  an  Invitation  to  avail 
himself  of  it  to  cross.  When  an  opening  like 
this  Is  left  in  a  place  like  this.  It  is  the  dutr 
of  the  railroad  company  to  exercise  ordinary 
care  to  prevent  Injury  to  persons  rightfully 
using  it,  and  this  duty,  under  circumstances 
like  those  proven  in  this  case,  is  not  fulfilled 
by  ringing  engine  bells  or  sounding  whistles. 
The  duty  of  the  company  In  this  respect  Is 
not  discharged  until,  or  unless,  it  has  given 
reasonably  eufllcient  warning  to  the  public 
having  the  right  to  use  the  passway  that  it  is 
about  to  be  closed;  and  whether  or  not  it 
performed  its  duty  in  this  particular  was 
In  this  case  a  question  for  the  Jury.  Tested 
by  the  Alabama  rule,  the  appellee  was  not 
guilty  of  such  contributory  negligence  as 
would  defeat  a  recovery,  and  under  the  facts 
it  was  not  necessary  to  show  that  the  com- 
pany was  guilty  of  reckless  or  wanton  coa- 
•  duct  that  would  be  In  law  the  equivalent 
of  willful  or  Intentional  wrong.  This  prin- 
ciple is  only  to  be  applied  when  It  is  attempt- 
ed to  avoid  the  consequences  of  a  state  of 
facts  that  would  amount  to  such  contribu- 
tory negligence  as  would  defeat  a  recovery  in 
the  absence  of  willful  or  Intentional  wrong- 
doing on  the  part  of  the  company.  When  the 
Injured  person  has  not  been  guilty  of  this 
character  of  contributory  negligence.  It  is 
not  essential  under  the  Alabama  law  that  the 
company  should  be  guilty  of  willful  or  inten- 
tional wrongdoing  before  he  can  recover. 
The  Kentucky  Cases  of  Southern  Railway 
Co.  T,  Clarke,  106  S.  W.  384,  32  Ky.  Law  Rep. 
69,  13  L.  R.  A.  (N.  S.)  1071,  Southern  Rail- 


way Co.  V.  Thomas,  92  S.  W.  578,  29  Ky.  Law 
Rep.  79,  and  Brackett's  Adm'r  v.  L.  &  X.  R. 
Co.,  Ill  S.  W.  710,  33  Ky.  Law  R^.  921,  19 
L.  R.  A.  (N.  S.)  568,  cited  by  counsel,  are  not 
in  conflict  with  the  views  we  have  expressed 
on  the  subject  of  contributory  negligence. 
On  the  contrary,  they  are  in  liarmony  with 
them. 

The  next  argument  presented  as  grounds 
for  reversal  is  that  the  court  erred  in  In- 
structing the  Jury  that,  if  they  believed  ap- 
pellee would  not  have  been  injured  except 
for  his  contributory  negligence,  they  should 
find  for  the  company,  "unless  they  further 
believe  from  the  evidence  that  when  he  came 
In  peril  from  the  trains,  the  employes  of  the 
defendant  in  charge  of  the  train  could,  by  the 
exercise  of  ordinary  care,  have  discovered 
his  peril,  and  by  ordinary  care  have  prevent- 
ed his  injury."  The  objection  raised  to  this 
instruction  is  that  there  was  no  evidence  up- 
on which  to  base  the  qualifying  clause  relat- 
ing to  the  discovery  of  the  peril  In  which 
appellee  was  placed.  This  objection  is  not 
well  taken.  Looking  at  the  Instruction  from 
the  viewpoint  that  it  was  the  duty  of  the 
company  to  give  reasonably  sufficient  notice 
to  warn  persons  not  to  use  the  passway,  the 
Instruction  was  proper.  We  have  found  that 
the  ringing  of  the  bells  was  not  sjifficient  no- 
tice, and  In  effect  that  the  full  measure  of 
the  company's  duty  required  that  some  of  Its 
employes  should  have  been  stationed  at  the 
opening  to  notify  appellee  and  others  not  to 
use  it  It  is  true  that  the  evidence  for  the 
company  shows  that  It  did  have  employ^ 
stationed  at  suitable  places  to  perform  this 
duty;  but,  on  the  other  hand,  the  evidence 
for  appellee  shows  that  it  did  not  With 
this  conflict  in  the  evidence  It  was  the  duty 
of  the  court  to  submit  to  the  Jury  the  theory 
of  each  of  the  litigants,  and  to  do  this  the 
court  gave  this  instruction.  If  the  company 
had  exercised  the  degree  of  care  required 
under  the  circumstances,  the  peril  of  appel- 
lee could  have  been  discovered  in  time  to 
prevent  the  injury,  as  the  employes.  If  locat- 
ed where  they  should  have  been,  could  have 
warned  appellee  not  to  cross.  This  view  of 
the  law  was  expressed  in  Louisville  Railway 
Company  v.  Hudglns,  124  Ky.  79,  98  S.  W. 
276,  30  Ky.  Law  Rep.  316,  7  L.  R.  A.  (N.  S.) 
152,  where  it  was  «aid.  In  answer  to  a  simi- 
lar objection  to  a  like  instruction:  "It  was 
the  duty  of  appellee  when  she  started  to 
cross  the  tracks  to  exercise  ordinary  care 
for  her  own  safety ;  but  although  she  failed 
to  do  this,  and  her  failure  may  have  con- 
tributed to  such  an  extent  to  bring  about 
the  injury  of  which  she  complains  that  it 
would  not  have  happened  except  for  her 
failure  to  exercise  this  degree  of  care,  this 
will  not  relieve  the  appellant  of  liability  If 
the  persons  in  charge  of  the  car  that  struck 
her  could,  by  the  exercise  of  ordinary  care, 
have  discovered  the  peril  appellee  was  in, 
and  by  the  exercise  of  ordinary  care  have 
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wno  migni  oe  ezpeciea  lo  cross  uie  aiivei. 
ImmecUately  behind  It,  and  to  have  Us  car 
under  such  control  as  that  he  might  stop  It 
at  a  moment's  warning;  and  It  Is  manifest 
that,  if  the  motorman  had  exercised  this'  de- 
gree of  care,  he  could  and  shonld  hare  dis- 
covered the  appellee's  peril  in  time  to  have 
prevented  injuring  her.  It  was  therefore 
entirely  proper,  under  the  facts  of  this  case, 
to  qualify  the  instruction  as  to  contributory 
neglect  as  was  done." 

Did  the  court  err  In  allowing  the  Jury  to 
award  punitive  damages  If  they  found  the 
defendant  guilty  of  gross  negligence?  A 
careful  examination  of  the  Alabama  cases 
introduced  In  evidence  by  appellant  fails  to 
disclose  that  that  court  has  ever  considered 
the  question  when  punitive  or  exemplary 
damages  may  be  awarded.  The  question  of 
what  constitutes  gross  negligence  Is  present- 
ed in  more  than  one  decision,  but  it  always 
came  np  In  a  discussion  of  the  law  of  con- 
tributory negligence,  and  when  the  court 
was  indicating  the  character  of  negligence 
on  the  part  of  the  defendant  that  would  au- 
thorize a  recovery  by  the  plaintiff  notwith- 
standing be  was  guilty  of  negligence.  If 
the  Alabama  court  had  defined  the  class  of 
cases  In  which  punitive  damages  might  be 
allowed,  and  the  character  of  negligence  that 
would  authorize  a  jury  to  award  it,  we 
would  feel  bound  to  follow  its  ruling,  al- 
though it  might  not  conform  to  our  decisions 
on  the  subject,  as  the  measure  of  damages 
recoverable  under  the  law  of  the  place  where 
the  injury  occurred  must  control.  But,  in 
the  absence  of  decisions  from  the  Alabama 
court,  we  will  assume  that  the  rule  adopted 
In  this  state  applies  In  Alabama,  or  would  be 
applied  if  the  question  came  up.  This  prin- 
ciple was  laid  down  in  Chesapeake  &  Nash- 
ville R.  Co.  v.  Venable,  111  Ky.  41,  63  8.  W. 
35,  23  Ky.  Law  Rep.  427,  where  the  court 
said:  "Where  a  party  seeks  to  recover  or 
defend  under  a  foreign  law,  such  law  must 
be  pleaded  and  proved  like  any  other  fact; 
but.  In  the  absence  of  averment  and  proof, 
the  rule  is  that  foreign  states,  whose  system 
of  Jurisprudence  is  derived  from  the  same 
source  as  our  own,  are  presumed  to  be  gov- 
erned by  the  same  law."  To  the  same  effect 
is  Murray  v.  L.  &  N.  R.  Co..  110  S.  W.  334. 
33  Ky.  Law  Rep.  545.  Conceding  that  the 
law  is  as  we  have  announced,  the  argument 
Is  yet  made  that,  under  the  law  as  declared 
and  administered  In  this  state,  the  evidence 
did  not  warrant  exemplary  damages,  end 
the  instruction  submitting  this  issue  was  not 
only  unauthorized,  but  defective  In  form. 
This  court  has  repeatedly  ruled  that  gross 
negligence  is  the  absence  of  slight  care,  and 
that.  In  personal  injury  cases  where  the  neg- 
ligence from   which   the  Injury   results   is 


ueisree  ux  care  lor  Lue  saieiy  ui  appeuee, 
and  that  he  was  injured  by  Its  reckless  dis- 
regard of  the  duty  it  owed  lilm.  Nor  Is  the 
instruction  upon  this  subject  open  to  meri- 
torious criticism.  It  told  the  juiy  that  they 
might  in  their  discretion  allow  punitive  dam- 
ages. The  argument  that  the  words  "or  may 
not,"  after  the  words  "then  you  may,"  should 
have  been  Inserted  is  entirely  too  technical 
to  be  seriously  considered ;  nor  Is  It  sustain- 
ed by  the  opinion  In  Illinois  Central  R.  Co. 
y.  Houchlns,  121.  Ky.  526,  89  S.  W.  530,  28 
Ky.  Law  Rep.  499,  1  L.  R.  A.  (N.  S.)  S75,  123 
Am.  St  Rep.  205.  The  addition  of  these 
words  might  slightly  improve  the  verbiage 
of  the  instruction,  but  would  make  no  change 
In  its  substance.  Whether  or  not  an  Instruc- 
tion upon  the  subject  of  gross  negligence  or 
exemplary  damages  should  be  given  Is  often 
a  close  one.  Frequently,  when  the  verdict 
appears  to  be  excessive,  or  the  evidence  of 
gross  negligence  Is  not  satisfactory,  we  have, 
as  in  the  Houchlns  Case,  ordered  a  new 
trial,  and  pointed  out  the  Impropriety  of  sub- 
mitting this  question.  But  wbesa  there  is 
evidence  that  the  injury  was  caused  by  con- 
duct that  amounted  to  a  reckless  disregard  of 
human  life,  it  is  the  settled  law  In  this  state 
that  an  instruction  upon  this  subject  is 
proper.  Lexington  R.  Co.  v.  Fain,  80  S.  W. 
463,  25  Ky.  Law  Rep.  2243;  Southern  Ry. 
Co.  V.  Goddard,  121  Ky.  567,  89  S.  W.  675,  28 
Ky.  Law  Rep.  523 ;  L.  &  N.  R.  Co.  v.  Mount. 
125  Ky.  399,  101  S.  W.  1182,  31  Ky.  Law 
Rfep.  210. 

But,  aside  from  all  this,  it  Is  apparent 
that  the  Jury  did  not  award  appellee  more 
than  fair  compensation.  At  the  time  of  his 
injury  he  was  44  years  of  age,  a  strong, 
vigorous  man  of  good  health  and  Industrlons 
habits,  in  the  prime  of  life  and  usefulness, 
earning  by  his  labor  and  brains  an  annual 
income  of  as  much  as  $2,000.  But  now  he 
Is  virtually  a  physical  wreck.  One  band  is 
gone ;  the  other  is  useless.  He  cannot  follow 
any  wage-earning  occupation  or  business  in 
which  the  hand  Is  an  essential  member  of 
the  body — and  there  are  few  In  which  it  is 
not  So  that,  taking  into  consideration  his 
age,  physical  condition,  and  earning  capacity, 
it  cannot  be  said  that  the  amoojt  awarded 
was  more  than  reasonable  compensation  foi 
the  mental  and  physical  suffering  that  he 
has  already  undergone  and  the  pemaaneut 
Impairment  of  his  power  to  earn  money. 

The  contention  that  the  instructions  ate 
Involved  and  difllcult  to  understand  Is  not 
well  founded.  They  presented  to  the  Jury 
the  law  of  the  case  In  simple  and  concise 
language. 

Nor  did  the  court  fail  in  the  Instructions 
to  submit  appellant's  defense,  xt  was  fully 
set  out  in  Instruction  No.  8. 
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A  careful  examination  of  the  record  and 
the  reasons  arged  for  reversal  convince  ub 
(hat  no  substantial  error  was  committed  to 
( he  prejudice  of  the  appellant,  and  the  Judg- 
ment of  the  lower  court  la  affirmed. 


JEFFRIES  et  al.  v.  BOARD  OF  TRUSTEES 

OF  COLUMBIA  GRADED  COMMON 

SCHOOL. 

(Court  of  Appeals  of  Kentucky.    Nov.  19,  1900.) 

1.  ScHOOu  AND  School  Dibtbicts  (S  11*)  — 
"Common  Schools." 

Graded  schools  are  "common  schools." 
[Ed.  Note.— For  other  cases,  see  Schools  and 

School  Districts,  Cent  Dig.  {  14;    Dec.  Dig.  f 

ll.» 
For  other  definitions,  see  Words  and  Phrases, 

vol.  2,  pp.  1335,  1S36.] 

2.  Elections  (§  65*)— Qualifigation  of  Vot- 
EHS— Sex— School  Elections. 

Ky.  St.  1909,  i!  4464r-1500a  (Russell's 
St.  SI  5736-0785),  relating  to  graded  common 
iscbools,  provides  no  qualification  for  voters  in 
Kraded  school  district  elections  except  the  qual- 
ification provided  generally  for  school  elections, 
in  view  of  which  it  has  been  held  that  the  quali- 
fications are  the  same,  and  that  under  section 
4458  (Russell's  St.  f  5072),  providing  that,  in  a 
common  school  district  election  to  levy  a  district 
tax  for  common  schools,  any  resident  widow  or 
ispinster  who  is  a  taxpayer,  or  who  has  children 
within  school  ages,  may  vote,  such  persons  may 
vote  upon  the  question  of  tax  for  a  graded  school 
in  a  proposed  graded  common  school  district. 
Act  Jfarch  24,  1908  (Acts  1908,  p.  133,  c.  56), 
establishes  in  some  particulars  a  radical  depar- 
ture from  the  pre-existing  system,  but  without 
any  design  to  render  the  system  as  a  whole  in- 
liarmonious,  and  provides  that  graded  common 
school  districts  operating  under  special  charter 
or  established  by  popular  vote  in  school  districts 
operating  in  municipal  districts  established  un- 
der special  charter,  and  supplementing  the  state 
school  fund  by  a  local  tax  of  a  certain  amount, 
shall  retain  their  present  boundaries  and  be  ex- 
empt from  the  provisions  of  the  act.  Held,  that 
the  effect  of  the  prohibition  of  the  act  of  1908 
was  to  re-enact  sections  4464-4500a  as  part 
thereof,  and  the  graded  common  school  districts 
operating  under  special  charter  or  established  by 
popular  vote  remained  unaffected  by  the  later 
law  in  their  iMundaries,  government,  and  reg- 
ulation ;  but  the  later  act,  providing  that  all 
resident  males  over  21  years  of  age  shall  have 
the  right  to  vote  at  elections,  women  are  no 
longer  entitled  to  vote  in  graded  common  school 
elections. 

[Bid.  Note. — For  other  cases,  see  Elections. 
Cent.  Dig.  !  62;  Dec  Dig.  I  65:*  Schools  and 
School  Districts,  Cent  Dig.  {  120.] 

S.  Schools  and  School  Districts  (§  103*)  — 
Levy  of  Tax— School  Election— Mannxb 
of  Voting. 

Ky.  St  1909,  i  4467  (Russell's  St  f  5739), 
relating  to  the  voting  upon  the  question  of  es- 
tablishing a  graded  common  school  and  a  tax 
ro  maintain  it,  provides  that  on  the  day  set 
apart  for  the  election  the  officers  shall  oi)en  a 
poll  and  propound  to  each  voter  the  question, 
"Are  yon  against  or  for  the  graded  common 
school  tax?"  and  his  vote  shall  be  recorded  for 
or  against  the  same  as  he  may  direct,  which  has 
been  held  to  require  a  viva  voce  vote  on  the  snb- 
ject  of  taxation.  Act  March  24,  1908  (Acts 
190S.  p.  133,  c.  56),  which  in  effect  re-enacted 
the  former  act.  as  a  part  of  the  latter  act,  makes 
ii<>  provision  as  to  how  tlw  vote  shall  be  taken 
whether  by  ballot  or  otherwise,  though,  in  a; 


election  (or  trustees,  voting  by  special  ballot  and 
the  manner  of  preparing  and  furnishing  the  bal- 
lots are  all  provided  for.  Held,  that  the  intent 
was  that  the  vote  on  the  question  of  the  tax 
should  be  viva  voce. 

[E3d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Ont  Dig.  i  241;    Dec.  Dig. 

4.  Schools  and  School  Distbicts  (f  103*)  — 

School  Election— Ikbeoularities. 

Ky.  St.  1909,  S  4467  (Russell's  St.  i  6739). 
provides  that  on  an  election  upon  the  question 
of  a  tax  for  the  establishing  and  maintaming  of 
a  graded  common  school  there  shall  be  one  judge 
and  a  clerk.  Act  March  24,  1908  (Acts  1908, 
p.  133,  c.  56),  for  the  government  and  regula- 
tion of  common  schools,  which  re-enacted  in 
effect  the  former  act  as  a  part  thereof,  provides 
that  two  judges  and  a  clerk  shall  be  appointed 
by  the  county  election  commissioners.  At  such 
an  election  the  sheriff  appointed  a  judge  and 
clerk,  and  the  county  election  commissioners  rat- 
ified the  appointment  and  appointed  one  ad- 
ditional judge.  He  failed  to  act  and  his  place 
was  filled  by  another.  Held  that,  as  nothing 
done  by  the  substitute  affected  the  result,  and 
there  being  no  claim  that  the  regular  judge  and 
clerk  did  not  of  their  own  judgment  and  action 
do  all  that  the  substitute  is  claimed  to  have  at- 
tempted to  do,  his  participation  was,  at  most, 
a  harmless  irregularity. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  241 ;  Dec.  Dig.  I 
103.*] 

6.  Evidence  (S  10*)^Judicial  Notice— Loca- 
tion or  HioH  School. 

The  court  will  take  notice  of  the  location 

of  the  Columbia  Male  and  Female  High  School 

building  in  the  town  of  Columbia.  . 
[Ed.    Note. — For   other   cases,   see   Evidence, 

Cent  Dig.  i  9;    Dec.  Dig.  §  10.*] 

6.  Schools  and  School  Districts  (8  103*)— 
School   Elections  —  Petition  —  SuFiri- 

GIENCT. 

Ky.  St  1909,  i  4464  (Russell's  St.  §  6736), 
relating  to  elections  upon  the  question  of  a  tax 
for  the  establishing  and  maintaming  of  a  graded 
common  school,  provides  that  the  petition  for 
the  election  shall  indicate  with  exactness  the 
location  and  site  of  the  schoolhouse,  meaning  the 
schoolhouse  that  will  be  provided  for  the  pro- 
posed graded  common  school.  Held,  that  the 
intent  was  to  settle  as  nearly  as  might  be  the 
location  of  the  proposed  building,  and  a  petition, 
stating  that  the  "location  of  the  school  house 
*  *  *  shall  be  at  the  building  known  as  the 
Columbia  M.  &  F.  High  School  if  it  can  be  se- 
cured upon  terms  satisfactory  to  the  trustees 
who  may  be  elected  in  said  proposed  district,  or 
at  some  other  suitable  point  within  the  corpor- 
ate limits  of  the  town  of  CJolumbIa,"  was  suf- 
ficient; the  other  words  of  the  description  be- 
ing treated  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g  241 ;  Dec.  Dig.  i 
}  103.*] 

7.  Schools  and  School  Districts  (J  103*)— 
School  Elections— Petition— SurFiciENcv 
— "Other  Expenses  Needful  in  Conduct- 
ing A  Good  Graded  Common  School." 

Ky.  St  1909,  I  4464  (Russell's  St  {  5736), 
provides  for  an  election  upon  the  question  of 
levying  a  tax  to  maintain  a  graded  common 
school  and  for  erecting  or  repairing  suitable 
buildings  therefor,  if  necessary.  Section  4481 
(section  5768)  makes  it  the  duty  of  the  district 
trustees  to  provide  funds  for  purchasing  suit- 
able buildings,  or  for  erecting  or  repairing  them, 
and  for  other  expenses  needful  in  conducting  a 
good  graded  common  school,  and  permits  them 
to  use  such  part  of  the  proceeds  of  the  tax  as 
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they  may  deem  necessary.  Held,  that  the  phrase 
"and  for  other  expeaaes  needful  in  conducting 
a  good  graded  common  school"  implies  the  pow- 
er to  rent  a  suitable  building  temporarily  and 
until  one  can  be  secured  or  built  by  the  trus- 
tees, and  a  petition  for  the  election,  reciting 
that  the  proposed  tax  was  to  be  used  for  the 
purpose  of  maintaining  a  graded  common  school 
and  for  the  erecting,  purchasing,  leasing,  and 
repairing  of  suitable  buildings  therefor  ff  nec- 
essary, was  no  more  than  the  two  sections  of 
the  statute  authorized,  meaning  that  the  trus- 
tees were  to  buy  a  building  if  they  could,  and, 
if  not,  to  buy  a  lot  and  build  a  house,  to  repair 
any  building  bought  or  built  by  them,  and  in 
the  meantime,  to  lease  a  suitable  building  for 
the  continuation  of  the  school,  and  did  not  ren- 
der the  petition  insufiScient. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i  241 :  Dec.  Dig.  i 
103.*]  »   .         .  ••   . 

8,  Schools  and  Scbooi.  Distbicts  (f  65*)  — 

DiSTBICT    PBOPEKTT— POWEB   OF    STATK. 

The  maintenance  of  public  schools  is  a  stat* 
question  done  in  the  exercise  of  the  state's  sov- 
ereign power,  and  where  the  state  authorised 
the  application  of  public  lands  to  build  an  acad- 
emy tor  public  education,  and  subsequently  let 
the  town  sell  the  academy  lot  and  use  the  pro- 
ceeds in  paving  its  streets,  the  Legislature  could 
require  the  town  to  reimburse  the  state  by  buy- 
ing another  lot  for  common  school  purposes, 
and,  the  town  having  done  so  without  complaint, 
its  subsequent  holding  of  the  title,  as  required 
by  the  Legislature,  was  a  naked  trust  which  the 
Legislature  could  end  at  its  will,  and  it  haying 
provided  by  Ky.  St.  1909,  S  44S4  (Russell's  St. 
S  5762),  that  the  title  of  all  common  school 
property  in  the  limits  of  any  graded  common 
school  district  organized  under  the  provisions 
of  the  act  shall  be  vested  in  the  board  of  trus- 
tees of  the  school  district  and  empowered  them 
to  sell  the  same  if  they  should  think  it  best, 
the  trustees  conld  convey  a  good  title  thereto 
to  their  grantees. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  If  161-164;  Dec. 
Dig.  §  65.»] 

9.  Scnooui  AND  School  Districts  (|  65*)— 

PUBCHABB     OP     PbOPERTY  —  DiSCBKTION      OF 

Trustees. 

The  discretion  of  trustees  elected  upon  the 
establishment  of  a  graded  common  school  dis- 
trict, as  to  buying  a  particular  property  for 
the  Bchool,  which  property  the  petition  for  elec- 
tion specified  should  be  procured,  if  expedient, 
will  not  be  interfered  with  by  the  courts,  at 
least  in  the  absence  of  such  proofs  of  abuse  as 
would  be  tantamount  to  fraud. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  <  163 ;  Dec.  Dig.  S 
65.»] 

Appeal  from  Circuit  Cotirt,  Adair  Cotinty. 

"To  be  officially  reported." 

Action  by  the  Board  of  Trustees  of  the 
Columbia  Graded  Common  School  against 
W.  F.  Jeffries  and  others,  In  which  certain 
other  persons  intervened.  Judgment  for 
plaintiffs,  and  defendants  and  interveners  ap- 
peal.   Affirmed. 

W.  W.  Jones,  James  Gamett,  and  Rollln 
Hurt,  for  appellants.  Montgomery  &  Mont> 
gomery,  for  appellees. 

O'BEAB,  J.  This  action  was  brought  by 
the  trustees  of  the  Columbia  Graded  Common 
School  against  the  town  of  Columbia,  its 
trustees,  and  the  board  of  education  of  Adair 


county,  to  quiet  the  title  of  the  plaintiffs  to 
the  school  bouse  and  lot  In  Columbia,  whidi 
was  known  as  "common  school  district  No. 
1"  (formerly  No.  29).  The  town  of  Colombia 
is  of  the  fifth  class.  It  was  embraced  is 
parts  of  two  school  districts.  A  petition  of 
the  requisite  number  of  electors  and  prop- 
erty holders  resident  of  the  two  scbooi  dis- 
tricts was  presented  to  the  county  court,  ask- 
ing the  submission  of  the  proposition  wheth- 
er the  two  districts  would  avail  themselves  of 
the  provisions  of  the  statutes  allowing  them 
to  establish,  in  lieu  of  the  district  common 
school  therein,  a  graded  common  school,  and 
whether  a  tax  necessary  to  procure  a  suitable 
building  should  be  voted  by  the  electors  of 
the  proposed  graded  school  district.  The 
proposition  was  ordered  submitted.  At  the 
election  the  officers  returned,  and  the  canvass- 
ing board  certified,  that  both  propositions 
bad  carried  by  a  majority  of  the  votes  cast, 
and  that  appellees  were  elected  trustees  of 
the  graded  school  district  The  newly  elect- 
ed trustees,  deeming  the  old  school  building 
in  district  No.  1  Inadequate,  proposed  to  sell 
the  building,  and  to  buy  another.  Certain 
citizens  opposed  the  proposition,  claiming 
that  the  vote  by  which  the  graded  school  was 
established  was  void,  as  was  the  vote  by 
which  the  tax  was  authorized,  and  tbat  the 
election  of  the  trustees  was  void.  They  also 
denied  that  the  triistees,  even  if  the  elec- 
tions were  valid,  took  the  title  to  the  school 
building  and  lot,  or  had  power  to  sell  it,  or  to 
invest  the  proceeds  or  any  taxes  raised  to 
the  purchase  of  the  proposed  site.  The  result 
was  that  the  title  of  the  plaintiffs  to  the 
lot  they  proposed  to  sell  was  so  clouded  that 
purchasers  were  deterred  from  bidding,  and 
the  contention  of  the  dissident  taxpayers 
clogged  the  action  of  the  trustees  so  as  to 
defeat  their  purposea  The  plaintiffs  asked 
that  their  ti^le  to  the  lot  in  question  be  quiet- 
ed by  the  judgment  of  the  court,  and  Inas- 
much as  the  legal  title  appeared  to  be  vested 
in  the  trustees  of  the  town  of  Columbia,  who 
refused  to  Join  in  the  sale  and  conveyance, 
that  the  lot  be  sold  by  the  court's  commis- 
sioner, and  the  proceeds  turned  over  to  the 
plaintiffs.  The  board  of  education  disclaim- 
ed any  property  interest  in  the  subject  of 
controversy,  as  well  as  any  denial  of  the 
plaintiff's  title  and  authority  in  the  premises. 
The  trustees  of  the  town  by  demurrer  raised 
the  question  of  their  title;  the  facts  being 
set  out  in  the  petition.  Certain  citizens  and 
taxpayers  of  the  proposed  school  district, 
who  are  appellants  here,  filed  their  interven- 
ing petition,  alleging  that  the  trustees  of 
the  town  would  not  defend  the  action,  being 
favorable  thereto,  and  asked  permission  to 
defend  on  behalf  of  themselves  and  all  other 
taxpayers  concerned.  Their  petition  was 
allowed.  As  defense  they  relied  upon  cer- 
tain facts  as  showing  that  the  elections  were 
void,  and  that  in  any  event  the  graded  school 
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trustees  were  not  Invested  with  the  title  to 
the  lot  In  question.  They  also  assailed  the 
-wisdom  of  the  contemplated  purchase  of  the 
other  lot.  A  general  demurrer  was  sustained 
to  their  answer  because  the  facts  stated  did 
not  present  a  defense  to  the  cause  of  action 
set  up  In  the  plalntUTs  petition,  and,  as  they 
declined  to  plead  further,  the  allegations  of 
the  petition  were  taken  as  true,  and  Judg- 
ment rendered  In  conformity  to  its  prayer. 
The  trustees  of  Columbia  and  the  interveners 
appeal  from  that  Judgment 

It  is  contended  by  appellants  that  the  elec- 
tion by  which  the  graded  school  proposition, 
iDcIuding  the  tax  proposition,  was  voted,  was 
so  irregular  as  that  it  was  void.  The  Irregu- 
larities relied  on  are:  (1)  That  the  petition 
of  the  county  court  did  not  show  the  location 
of  the  site  of  the  graded  school  building  with 
exactness,  as  required  by  the  statute;  (2) 
that  the  tax  proposition  included  the  leasing 
of  a  building,  whereas  the  statute  allows 
only  the  purchase  or  erection  of  a  building; 
(3)  that  the  election  submitting  the  tax  and 
district  propositions  was  not  held  by  secret 
ballot,  whereas  it  should  have  been ;  (4)  that 
the  election  of  trustees  was  by  secret  ballot, 
whereas  it  should  liave  been  viva  voce;  (Q) 
tliat  one  acted  as  Judge  of  the  election  with- 
out appointment  or  authority  and  fraudulent- 
ly interfered  in  its  conduct;  (6)  that  legally 
gualifled  voters  were  prevented  by  the  fraud 
of  the  officers  of  election  from  voting,  who 
would  have  voted  against  the  propositions, 
and'  others  not  legally  qualified  voters  were 
permitted  to  vote  who  voted  for  the  proposi- 
tions, the  result  of  the  election  being  changed 
by  the  combined  actions  referred  to.  As  the 
facts  were  pleaded,  either  in  the  petition  of 
the  plaintiffs,  or  the  answers  of  the  inter- 
veners, the  question  presented  was  one  of 
law;  no  issue  of  facts  being  raised  by  the 
pleadings. 

The  elections  were  held  under  the  provi- 
sions of  article  10  of  chapter  113,  Ky.  St.,  re- 
lating to  graded  common  schools  (section 
4464  et  seq.,  Carroll's  Ky.  St.  [Russell's  St 
S§  5736-5785]).  The  provisions  of  that  article 
are  part  of  the  common  school  law  of  the 
state,  and  are  part  of  the  original  act  of  1893 
for  the  government  of  common  schools. 
Graded  schools  are  common  schools.  Rlggs 
V.  Stevens,  92  Ky.  393,  17  S.  W.  1016,  13  Ky. 
Law  Rep.  631;  Trustees  Harrodsburg  v. 
Harrodsburg  Ed.  District,  7  8.  W.  312,  9  Ky. 
Law  Rep.  605;  Wllllamstown  Graded  F.  S. 
District  V.  Webb,  89  Ky.  264,  12  S.  W.  298, 
11  Ky.  Law  Rep.  456,  In  1908  the  Legisla- 
ture adopted  new  provisions  concerning  the 
establishment  of  district  schools.  Act  Mar<d> 
24.  1908  (Acts  1908,  p.  133,  C.  66).  Much  of 
the  confusion  in  this  case  has  arisen  out  of 
what  is  conceived  to  be  the  different  meth- 
ods of  holding  elections  in  common  school 
matters,  and  the  qualifications  of  voters  at 
elections  affecting  graded  schools.  We  will 
consider  that  question  first   The  statute  does 


not  define  the  qualifications  of  the  voters  at 
graded  school  elections.  They  are  alluded  to 
merely  as  "the  legal  white  voters  in  said  pro- 
posed graded  common  school  district"  In 
section  4469,  Ky.  St  (Carroll's),  it  is  pro- 
vided: "The  graded  common  schools,  when 
organized  as  aforesaid,  are  hereby  incor- 
porated, and  each  of  them  shall  be  under  the 
management  and  control  of  a  board  of  six 
trustees.  The  first  board  to  be  elected  at 
the  same  time  and  place,  and  by  the  same 
persons  who  vote  at  the  election  for  the  tax, 
as  provided  in  sections  4464  and  4467  of  this 
law,  and  the  six  persons  receiving  the  high- 
est number  of  votes  shall  be  declared  elect- 
ed trustees."  The  allusion  to  the  qualifica- 
tions of  voters  contained  in  section  4464  has 
already  been  quoted  above.  In  section  4467 
the  reference  is  merely  to  "each  voter  who 
may  vote."  Under  these  provisions  it  was 
held,  in  Slsk  v.  Gardiner,  74  S.  W.  686,  25  Ky. 
Law  Rep.  18,  that  women  who  were  spinsters 
or  widows  were  legally  qualified  voters  in 
graded  school  elections.  Nothing  in  the  artl- 
'cle  concerning  graded  common  schools  ex- 
pressly gave  women  the  right  to  vote  in  those 
elections.  The  provision  of  section  4458,  Ky. 
St,  was  looked  to.  That  provision  is  con- 
tained In  the  subdivision  of  article  94  of 
chapter  113,  relating  to  "district  taxation" 
(RusseU's  St  $  5672). 

In  Lee  v.  Trustees  ShepherdsviUe  Graded 
Common  School  District  No.  4,  88  8.  W. 
1071,  28  Ky.  Law  Rep.  65,  it  was  held  that 
an  election  for  graded  school  trustees  and 
for  voting  a  bonded  Indebtedness,  held  be- 
tween the  hours  of  1  o'clock  p.  m.  and  6 
o'clock  p.  m.,  was  a  literal  compliance  with 
the  law,  yet  there  Is  nothing  In  article  10 
on  that  subject  Section  4434,  Ky.  St,  being 
part  of  article  8  of  chapter  113,  dealing  with 
"district  trustees,"  and  as  to  the  time  and 
manner  of  their  election,  provides  that  the 
election  should  be  viva  voce,  and  held  at 
the  schoolhouse  of  the  district  between  the 
hours  of  1  o'clock  p.  m.  and  6  o'clock  p.  m. 
on  the  day  fixed,  and  that  "at  this  election 
the  qualified  voters  of  the  district  shall  be 
the  electors;  and  any  widow  having  a  child 
between  six  and  twenty  years,  and  any 
widow  or  spinster  having  a  ward  between 
the  ages  of  six  and  twenty  years  may  also 
rote."  Russell's  St  S  6710.  See,  also,  Moss 
V.  Riley,  102  Ky.  1,  43  S.  W.  421,  19  Ky. 
Law  Rep.  993.  It  will  thus  be  seen  the 
qualification  of  voters  in  graded  school 
elections  is  that  of  the  electors  In  common 
school  elections;  the  term  "common  schools" 
being  used  to  designate  those  common  schools 
which  are  not  graded  or  high  schools.  The 
act'  of  March  24,  1908,  supra,  entitled  "An 
act  for  the  government  and  regulation  of 
the  common  schools  of  the  state,"  estab- 
lishes In  some  particulars  a  radical  depart- 
ure from  the  pre-existing  system.  It  re- 
lates more  especially  to  the  formation  and 
changing  of  districts,  to  the  unification  of 
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the  system,  to  its  centralization,  and  to  the 
niaintenauce  of  the  schools  by  county  taxa- 
tion, as  well  as  local  and  district  taxation. 
It  Is  a  reyislon  of  important  parts  of  the 
old  system,  but  without  any  design  to  ren- 
der the  system  as  a  whole  Inharmonious  or 
unnecessarily  complicated.  In  this  view  we 
are  to  consider  this  proviso  In  the  second 
section  of  the  act  of  1008:  "Proylded,  that 
any  graded  common  school  district  that  may 
exist  in  any  edncatlonal  division  or  that 
may  hereafter  be  established  according  to 
law,  whether  operating  under  special  char^ 
ter,  or  established  by  popular  vote,  as  pro- 
vided for  In  the  laws  relating  to  the  graded 
common  schools,  and  school  districts  now 
operating  within  municipal  districts  estab- 
lished and  Incorporated  imder  special  char- 
ter and  supplementing  the  state  school  fund 
by  a  local  tax  of  not  less  than  twenty  cents 
on  each  hundred  dollars  of  assessed  valoa- 
tlon  of  property,  shall  retain  their  present 
boundaries  and  be  exempt  from  the  provi- 
sions of  this  act"  That  means,  we  think, 
that  In  their  boundaries,  government,  and 
regulation  they  are  to  be  unaffected  by  the 
new  statute.  There  Is  no  qualification  of 
voters  provided  for  In  graded  school  dis- 
tricts, except  by  reference  to  the  qualifica- 
tion provided  generally  for  school  electors. 
When  the  Legislature  changed  the  quali- 
fication in  the  revision  of  the  law  governing 
common  schools  In  1906,  it  must  be  deemed 
to  have  done  so  deliberately,  and  upon  a 
careful  study  of  the  whole  system.  The 
effect  of.  the  proviso  quoted  above  Is  the 
same  as  If  the  article  on  graded  common 
schools  (article  10,  c.  113,  Ky.  St)  had  been 
re-enacted  as  part  of  the  •  act  of  1908 — 
nnd  the  sjieclal  acts  referred  to  In  the  provi- 
so, also  i-e-enacted,  though  their  construc- 
tion Is  not  here  Involved.  Sutherland  on 
Statutory  Construction,  S  154,  thus  states 
the  rule:  "A  revision  Is  Intended  to  take 
the  place  of  the  law  as  previously  formulatr 
ed.  By  adopting  It  the  Legislature  say  the 
same  thing.  In  effect,  as  when  a  particular 
section  Is  amended  by  the  words  'so  as  to 
read  as  follows.'  The  revision  Is  a  substi- 
tute. It  displaces  and  repeals  the  former 
law  as  it  stood  relating  to  the  subjects  with- 
in Its  purview.  Whatever  of  the  old  law  is 
restated  in  the  revision  Is  continued  In  op- 
eration as  it  may  operate  in  the  connection 
In  which  It  is  re-enacted." 

The  act  of  1908  prescribes  the  qualifica- 
tions of  voters  thus:  "All  male  persons  over 
21  years  of  age,  who  shall  have  resided  In  a 
school  subdivision  for  sixty  days  next  be- 
fore an  election,  shall  have  the  right  to  vote 
at  such  election."  Whatever  other  construc- 
tion may  be  placed  upon  that  language,  it 
leaves  no  doubt  that  women  are  no  longer 
entitled  to  vote  in  the  general  common  school 
elections,  however  Just  might  appear  their 
claim  to  the  right  of  suffrage.  By  the  same 
act  it  is  also  provided:    "All  elections  for 


school  trustees  shall  be  by  ballot.  •  •  • 
The  <^cers  of  said  election  shall  be  a  clerk 
and  two  Judges,  and  shall  be  appointed  Dy 
the  regular  election  commissioners  in  each 
county."  On  the  subject  of  voting  upon 
the  question  of  establishing  a  graded  com- 
mon school  and  a  tax  to  maintain  it  sec- 
tion 4467,  Ey.  St  (part  of  art  10,  supra) 
reads:  "The  said  sheriff  or  other  officer 
shall  appoint  a  Judge  and  a  derk  of  said 
election,  who  shall  take  and  subscribe  to 
an  oath  for  the  faithful  performance  of  his 
duties.  On  the  day  set  apart  for  the  elec- 
tion the  officers  shall  open  a  poll,  and  shall 
propound  to  each  voter  who  may  vote  the 
question:  'Are  you  against  or  for  the  graded 
common  school  tax?'  and  his  vote  shall  be 
recorded  for  or  against  the  same  as  he  may 
direct"  It  was  held,  in  Lee  v.  Trustees,  su- 
pra, that  that  section  required  a  viva  voce 
vote  on  the  subject  of  taxation.  While  the 
act  of  190S  provides  for  a  vote  In  school  dis- 
tricts on  the  subject  of  local  taxation,  noth- 
ing is  said  as  to  how  the  vote  shall  be  tak- 
en— whether  by  ballot  or  otherwise.  In  the 
election  for  trustees,  voting  by  official  bal- 
lot and  the  manner  of  preparing  and  fur- 
nishing the  ballot  are  all  provided  for.  From 
this,  and  the  omission  in  the  same  act  as 
to  voting  a  tax,  we  infer  that  the  Legisla- 
ture Intended  the  latter  election  should  be 
viva  voce.  So,  as  there  Is  nothing  in  the  uenr 
act  in  conflict  with  the  provision  of  section 
4467,  and  particularly  as  the  latter  provides 
for  a  viva  voce  election  on  all  questions  ex- 
cept that  of  trustees,  we  must  conclude  that 
the  elections  in  this  case  were  regularly 
held,  in  the  respect  as  to  the  manner  of 
voting. 

The  act  of  1908  provides  that  officers  of 
election,  two  Judges,  and  a  clerk  shall  be 
appointed  by  the  county  election  commission- 
ers. Section  4407,  Ky.  St,  provides  for  only 
one  Judge  and  a  clerk.  In  this  proceeding 
the  sheriff  appointed  a  Judge  and  clerk.  The 
county  election  commissioners  met  and  rati- 
fied those  appointments,  and  ajHtointed  one 
Judge  In  addition.  The  latter  falling  to  act 
his  place  was  ffiled  by  another.  It  Is  the 
last-named  person  whose  presence  it  is  claim- 
ed by  appellants  invalidated  the  election. 
We  think  be  was  properly  there  for  the  pur- 
pose of  holding  the  trustee  election.  Even 
if  he  participated  under  a  mistaken  notion 
of  authority  in  the  othw  election,  it  is  not 
averred  that  the  regular  Judge  and  clerk  did 
not  of  their  own  Judgment  and  action  do  all 
that  the  outsider  is  claimed  to  have  attempt- 
ed to  do.  Nothing  that  he  did  affected  the 
result  At  most  it  would  be  a  harmless  ir- 
regularity. 

The  statute  required  (section  4464,  supra) 
that  the  petition  for  the  election  shall  indi- 
cate "with  exactness"  the  "location  and  site 
of  said  schoolhouse,"  meaning  the  sdiool- 
house  that  will  be  provided  for  the  proposed 
graded  common  schooL    The  petition  In  this 
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seeurea  upon  lerms  saiisiaciory  lo  lue  iru»- 
tees  who  may  be  elected  In  said  proposed  dis- 
trict, or  at  some  other  suitable  point  within 
the  corporate  limits  of  the  town  of  Colum- 
bia." The  graded  district  proi)osed  in  the 
petition  for  the  election  embraced  territory 
not  within  the  town  of  Columbia,  and  In- 
cluded all  the  town.  The  Columbia  M.  &  F. 
High  School  building  is  the  Columbia  Male 
and  Female  High  School  building  in  the 
town  of  Columbia,  and  Is  a  well-known  i)olnt, 
the  location  of  which  the  voters  and  the 
court  will  take  notice.  In  the  nature  of 
things  it  is  impossible  to  designate  finally 
any  point  to  be  selected  as  the  schoolhouse 
site,  as  it  may  not  be  possible  to  procure  it 
at  all,  or  upon  reasonable  terms.  The  idea 
is  to  settle  as  nearly  as  may  be  done  the 
location  of  the  proi>osed  building.  It  is  not 
contended  by  appellants  that.  If  the  designa- 
tion had  stopped  at  "M.  &  F.  High  School," 
It  would  not  have  been  sufflcient.  That 
which  was  added  was  no  more  than  what 
would  have  been  Implied  If  it  had  not  been 
added,  except  that  It  Indicated  that  in  no 
event  was  the  building  to  be  located  outside 
the  corporate  limits  of  the  town.  It  is  now  in- 
sisted, as  one  of  the  grounds  of  this  defense, 
by  appellant,  that  the  "M.  &  F.  High  School 
building"  cannot  and  could  not  have  been  ac- 
quired by  purchase,  because  the  title  is  held 
In  trust  by  the  Transylvania  Presbytery  in 
special  trust,  the  legal  title  being  In  divers 
Individuals,  some  of  whom  are  Infants,  and 
the  reversion  in  still  others.  If,  then,  the 
designation  bad  been  of  that  building  as  the 
site,  which  would  confessedly  have  fulfilled 
the  statute.  It  would  have  followed  that  the 
trustees  could  have  procured  another  site  as 
near  as  they  could  to  the  one  indicated.  In- 
deed, section  4481,  Ky.  St.,  requires:  "Said 
board  of  trustees  shall  provide  funds  for 
purchasing  suitable  grounds  and  buildings, 
or  for  erecting  or  repairing  suitable  build- 
ings, and  for  other  expenses  needful  in  con- 
ducting a  good  graded  common  school  In 
tbelr  graded  common  school  district;  and  to 
this  end  they  may  use  such  part  of  the  pro- 
ceeds of  the  said  tax  as  they  may  deem 
neces.sary."  The  trustees  are  proceeding  to 
acquire  the  identical  building  named,  and  we 
have  no  doubt  have  the  power  to  do  so.  Un- 
less Insuperable  obstacles  arise,  they  must 
do  so,  unless  the  people  in  the  manner  point- 
ed out  by  the  statute  require  otherwise.  If 
the  title  is  held  as  appellants  say,  still  it 
may  be  acquired  by  condemnation,  it  seems. 
If  the  proper  parties  are  not  competent  and 
Tvllllng  to  act  in  the  premises.  The  other 
■words  of  the  description  may  be  treated  as 
surplusage. 
The   petition  for  election  contained   this 
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erei;iiiiK,  purcuasmg,  leasmg,  ana  repairing 
suitable  buildings  therefor  if  necessary." 
The  language  of  the  statute  allowing  the 
tax  to  be  valid  Is  (section  44ft4,  supra): 
"For  erecting,  purchasing  or  repairing  suit- 
able buildings  therefor  if  necessary."  It  will 
be  seen  that  from  a  reading  of  section  4481, 
Ky.  St.,  quoted  above,  it  is  made  the  duty 
of  the  trustees  to  provide  a  suitable  building 
and  to  maintain  a  good  graded  common 
school  in  their  district.  We  think  the  ex- 
pression "and  for  other  expenses  needful  In 
conducting  a  good  graded  common  school" 
implies  the  power  to  rent  a  suitable  building 
temporarily,  and  until  one  may  be  bought  or 
built  by  the  trustees.  Section  4481  expressly 
allows  the  tax  voted  to  be  so  applied.  Its 
inclusion  In  the  petition  for  the  election  was 
nothing  more  than  the  two  sections  (4464 
and  4481)  read  together  authorized.  It  meant 
that  the  trustees  were  to  buy  a  building,  the 
one  named.  If  they  could,  if  not,  to  buy  a  lot 
and  build  a  house  in  that  vicinity;  to  repair 
any  building  bought  or  built  by  them;  and  In 
the  meantime  fo  lease  a  suitable  building  for 
the  accommodation  of  the  school.  We  con- 
clude that  the  election  was  valid. 

Prior  to  1800,  under  the  old  seminary 
grants  then  In  vogue  in  this  commonwealth, 
there  was  established  a  school  in  Columbia 
known  as  "Robertson  Academy."  Jt  was 
built  with  public  funds,  and  for  the  purpose 
of  public  education.  In  1800,  by  an  act  ap- 
proved February  27th,  of  that  year  (Sess. 
Acts  1859-1800,  p.  328,  c.  674),  the  trustees 
of  the  town  of  Columbia  were  authorized  to 
sell  the  Robertson  Academy  property  and  ap- 
ply the  proceeds  to  grading,  graveling,  an4 
paving  the  public  square  of  the  town.  On 
March  12,  1869,  the  Legislature  passed  an- 
other act  (Acts  1809.  p.  220,  c.  1954),  reciting 
the  foregoing  facts,  and  that  the  town  had 
sol'i  the  Robertson  Academy  property  for 
$346,  and  used  the  proceeds  as  authorized  in 
the  act  of  1860,  empowered  the  town  to  raise 
by  taxation  and  appropriation  of  its  public 
funds  not  exceeding  $000  to  the  purchase  of 
a  lot  and  the  building  of  a  schoolhouse  in  the 
town  "for  common  school  purposes."  The 
act  authorized  the  trustees  of  the  town  to 
take  the  title  to  the  lot  "to  them  and  their 
successors  in  office  as  and  for  a  common 
school  house  for  said  Columbia  district."  On 
April  23,  1869,  C.  J.  Taylor  and  wife  by  deed 
referring  to  the  above  act  conveyed  to  the 
persons  named  as  trustees  of  the  town  of 
Columbia  a  lot  in  the  town,  in  consideration 
of  $140,  "to  have  and  to  hold  said  lot  of 
ground  with  all  the  appurtenances  thereunto 
belonging  to  said  persons,  named  as  trustees, 
and  their  successors  in  offlee  as  and  for  the 
uses  and  purposes  stated  In  said  act."  The 
common  school  district  comprising  the  town 
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of  Columbia  was  then  known  as  "District 
No.  29"  in  Adair  county.  Tbe  Legislature, 
by  an  act  approved  February  16,  1870  (Acts 
18e&-70,  p.  274,  c.  307),  authorized  the  citi- 
zens of  district  No.  29  In  Adair  county  to 
vote  a  tax  to  build  a  schoolbouse  for  said 
district 

Whether  the  house  on  the  lot  now  in  ques- 
tion (which  Is  the  lot  conveyed  by  Taylor 
and  wife)  was  built  by  the  town  as  a  mu- 
nicipal corporation  under  the  act  of  1869,  or 
whether  it  was  built  by  the  tax  authorized 
to  be  raised  by  school  district  No.  29  by  the 
act  of  1870,  does  not  appear.  Nor  do  we 
deem  it  material.  The  maintenance  of  pub- 
lic schools  is  a  state  question,  done  in  the  ex- 
ercise of  the  state's  sovereign  power.  When 
it  authorized  the  appropriation  of  public 
lands  to  build  an  academy  for  public  educa- 
tion, and  subsequently  let  the  town  sell  tbe 
academy  lot  and  use  the  proceeds  in  paving 
its  streets,  It  was  competent  for  the  Liegis- 
lature  to  require  the  town  to  reimburse  the 
state  by  buying  anotho:  lot  for  common 
school  purposes;  and  as  the  town  did  so, 
without  complaint,  its  subsequent  holding 
of  the  title  as  required  by  the  act  was  a 
naked  trust  which  the  Legislature  could  end 
at  its  will.  This  was  done  when  the  Legisla- 
ture enacted  section  4484,  Ky.  St.,  reading: 
"Tbe  title  to  all  common  school  and  all 
county  seminary  property,  the  county  court 
and  the  board  of  trustees  of  said  seminary 
consenting,  in  the  limits  of  any  graded  com- 
mpn  school  district  organized  under  the  pro- 
vision of  this  law,  shall  be,  and  the  same  is 
hereby  vested  in  the  board  of  trustees  of 
said  graded  common  school  district,  and  they 
are  hereby  empowered  to  sell  and  convey 
name,  or  to  use  same  for  graded  common 
school  purposes,  as  to  them  shall  seem  best; 
but  when  county  seminary  property  shall  be 
appropriated,  all  pupils  of  the  county  shall 
be  permitted  to  attend  such  school  at  such 
reduced  tuition  from  what  is  ordinary  as 
shall  be  equitable  and  made  good  to  them 
their  interest  in  said  seminary  property.  It 
is  further  provided,  that  when  any  graded 
school  district  shall  embrace  any  school 
property  owned  or  held  in  trust  by  trustees, 
said  trustees,  by  a  majority  of  their  board, 
are  hereby  authorized  and  empowered  to 
convey  their  school  property  to  the  trustees 
of  the  graded  school,  at  such  price  and  on 
such  conditions  as  may  be  agreed  upon  by 
the  trustees  of  both  parties." 

This  is  not  county  seminary  property,  as 
that  term  is  used  in  the  statute.  It  was  at 
one  time,  it  seems;  but  the  Legislature,  in 
the  exercise  of  Its  power  many  years  ago, 
changed  it  into  common  school  property.  It 
was  not  necessary  then  for  the  trustees  (ap- 
pellees) to  have  the  consent  of  tbe  county 
court  or  of  the  seminary  trustees  (there  were 
none,  so  far  as  appears)  to  tbe  vesting  of 
tbe  title  in  appellees.    The  town,  as  a  cor- 


poration, bad  no  beneficial  interest  In  tie 
property.  Whether  the  trustees  can  or  ougDt 
to  buy  tbe  M.  &  F.  High  School  property 
from  Transylvania  Presbytery,  or  any  other 
owner,  if  there  are  others,  is  not  presented 
In  this  record  for  decision.  The  elections 
complained  of  being  valid,  tbe  discretion  of 
the  trustees  will  not  be  interfered  with  br 
the  courts,  certainly  not  upon  less  than  sucb 
abuse  of  It  as  would  be  tantamount  to  fraud. 
No  such  case  Is  presented.  There  need  not 
have  heen  a  resort  to  a  sale  by  tbe  court's 
commissioner;  but  of  that  unnecessary  act 
appellants  cannot  complain. 

We  perceive  no  prejudicial  error  in  tie 
record,  and  the  judgment  is  affirmed. 


COMMONWBAI/TH,  to  Use  of  (X>NLEY  k 

ROGERS  V.  BLACKBURN  et  al. 
COMMONWEALTH,  to  Use  of  KEXNON  et 

al.  V.  SAME. 
(Court  of  Appeals  of  Kentucky.    Nov.  24, 1909) 

IMTOXIOATINO  LlQDORS  (5  61*)— COUNTT  CtEBK 
— LIABII.ITT  FOB  BeFUSAI,  TO  ISSDE  LlQUOB 
LiCEJNSE. 

Though  it  was  the  duty  of  defendant  coanty 
clerk,  when  persons,  who  had  obtained  a  license 
from  a  city  in  the  county  to  sell  liquor,  pre- 
sented such  license  and  the  requisite  license  fee, 
to  issue  a  state  license,  yet,  as  they  could,  on 
his  refusal,  sell  liquor  without  violating  the 
law,  it  was  not  necessary  that  they  brini;  man- 
damus to  compel  him  to  issue  a  license,  sind  his 
refusal  did  not  subject  them  to  any  penalty  for 
selling  liquor  without  a  license,  so  that  they 
cannot  recover  on  his  bond  the  cost  of  main- 
taining the  mandamus  suit  and  defending  a  i 
prosecution  for  selling  without  a  license. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  60 ;  Dec  Dig.  S  61.*] 

Appeal  from  Circuit  (Jonrt,  Powell  County. 

"Not  to  be  officially  reported." 

Two  actions,  both  for  the  Commonwealth, 
one  for  the  use  of  Coniey  &  Rogers,  the 
other  for  the  use  of  Kennon  and  others, 
both  against  Robert  Blackbnrn  and  others. 
From  judgments  for  defendants,  plalntifrs 
appeal.    Affirmed. 

Henry  Watson,  for  appellants.  C.  F. 
Spencer,  for  appellees. 

CARROLL,  J.  These  two  cases  Involving 
the  same  question  of  law  will  be  disposed 
of  together.  The  appellee  was  the  county 
clerk  of  Powell  county.  These  two  actions 
were  brought  on  his  official  bond  to  recover 
damages  for  his  alleged  failure  to  perform 
a  ministerial  duty,  thereby  subjecting  the 
appellants  to  unnecessary  cost  and  expense- 
The  appellants  had  been  awarded  license 
by  the  council  of  Clay  City,  situated  in 
Powell  county,  to  retail  spirituous,  vinous, 
and  malt  liquors  for  a  year.  When  the  li- 
cense was  granted,  they  presented  it  to  the 
county  clerk  and  tendered  the  full  amount 
of  the  license  fee  required  by  the  state  for 
the  sale  of  such  liquors  and  demanded   a 
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state  license,  which  the  county  clerk  refus- 
ed to  issue;  he  being  of  the  opinion  that 
the  council  of  Clay  City  had  no  authority 
to  grant  license.  Thereupon  Kennon,  for 
the  purpose  of  testing  the  right  of  the  clerk 
to  refuse  license,  brought  a  mandamus  suit 
against  him  to  compel  him  tu  accept  the 
license  fee  and  issue  the  license.  His  suit 
was  dismissed  by  the  circuit  court,  that 
court  also  being  of  the  opinion  that  the 
council  had  no  right  to  issue  license;  but, 
upon  api)eal  to  this  court,  the  judgment  of 
the  circuit  court  was  reyersed,  and  It  was 
held  that  Kennon  was  entitled  to  license, 
and  the  clerk  was  directed  to  Issue  It  upon 
the  presentation  of  the  license  from  the  cltr 
council  and  tender  of  the  fee.  The  opinion 
In  Kennon  ▼.  Blackburn,  127  Ky.  39,  104  S. 
W.  968,  31  Ky.  Law  Hep.  1256,  was  handed 
down  on  the  31st  day  of  October,  1907,  and 
on  the  4th  day  of  November  following,  and 
before  the  judgment  of  this  court  had  be- 
come effectlTe,  the  appellants  again  cender- 
ed  to  the  clerk  the  license  fee  and  demand- 
ed Ucpnse,  which  he  again  refused  to  issue. 
Soon  after  this,  the  appellants,  without  hav- 
ing obtained  any  license  from  the  county 
clerk,  proceeded  to  retail  liquor  under  the 
license  granted  them  by  the  city  counciL 
Afterwards  they  were  indicted  for  selling 
liquor  without  license;  but  the  indictments 
were  dismissed.  In  these  suits,  after  set- 
ting out  the  above  facts,  appellants  aver 
that  the  arbitrary  and  wrongful  action  of 
the  county  clerk  compelled  them  to  go  to 
the  expense  and  cost  of  bringing  the  man- 
damns  suit,  and  also  subjected  them  to  the 
annoyance  and  cost  of  defending  the  indict- 
ments brought  against  them.  Claiming  that 
the'  had  been  damaged  in  the  sum  of  |1,- 
000,  they  prayed  judgment  for  this  amount 
against  the  appellee  and  his  sureties.  The 
lower  court  sustained  general  demurrers  to 
the  petitions,  and,  the  appellants  declining 
to  amend,  their  suits  were  dismissed,  and 
they  have  appealed. 
In  our  opinion  the  lower  court  properly 


ruled  that  the  petitions  did  not  state  a  cause 
of  action.  There  can  be  no  doubt  that 
where  a  clerk,  by  his  arbitrary  and  wrong- 
ful failure  to  perform  a  mere  ministerial 
act,  such  as  the  issuing  of  license  in  a  prop- 
er state  of  case,  necessarily  subjects  the 
person  who  In  proper  time  and  manner  de- 
mands a  performance  of  the  act  to  loss  or 
damage,  an  action  may  be  maintained 
against  the  clerk  and  his  sureties  upon  his 
bond  to  recover  damages  that  have  directly 
resulted  from  his  failure  to  perform  the  min- 
isterial duty.  McFarland  v.  Burton,  89  Ky. 
294,  12  S.  W.  336,  11  Ky.  Law  Rep.  499; 
Bates  v.  Force,  4  Bush,  430.  But,  in  the 
case  before  us,  although  it  was  the  duty  of 
the  clerk  to  have  Issued  the  license,  his  fail- 
ure to  do  so  did  not  necessarily  subject  the 
appellants  to  any  loss  or  damage.  Having 
obtained  from  the  city  council  of  Clay  City 
license  to  sell  liquor,  the  only  duty  the  derk 
had  to  perform  in  connection  with  it  was 
to  issue  a  state  license  upon  the  presenta- 
tion of  the  city  license  accompanied  by  the 
requisite  amount  of  money,  and  when  the 
appellants  tendered  to  the  clerk  the  city  li- 
cense and  the  amount  of  the  license  fee, 
and  demanded  that  he  issue  license  to  them, 
they  had  done  all  that  they  conld  do  and 
all  that  the  law  required  them  to  do,  and 
the  failure  of  the  county  clerk  to  perform 
his  duty  did  not  render  them  guilty  of  vio- 
lating the  law,  If  thereafter  they  sold  liq- 
uor during  the  time  mentioned  In  the  license 
issued  by  the  city.  This  point  was  express- 
ly decided  in  the  case  of  Koch  v.  Common- 
wealth, 119  Ky.  476,  84  S.  W.  533,  27  Ky. 
Law  Rep.  122. 

It  follows  from  this  that  it  was  not  nec- 
essary that  appellants  should  have  brought 
suit  against  the  clerk  to  compel  him  by 
mandamus  to  issue  license,  and,  further, 
that  his  failure  to  issue  license  did  not  sub- 
ject them  to  any  penalties  for  selling  liquor 
without  license. 

Wherefore  the  judgment  In  each  case  Is 
affirmed. 
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QUESTIONS   FOB   J  UBT— JliVIDENCE. 

Id  an  action  (or  injuries  in  a  crossing  ac- 
cident, whether  plaintiff  was  negligent  in  stand- 
ing on  one  track  while  a  freight  train  was  pass- 
ing on  another  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  IMg.  {  1183 ;   Dec.  Dig.  {  350.»] 

2.  Railboads  (J  327*)— Accidents  at  Cbosb- 
INGS— DuTT  TO  Stop  Before  Cbobsino. 

One  having  a  right  to  cross  a  railroad 
track  need  not  stop  to  look  or  listen,  before 
crossing,  in  order  to  discover  whether  a  train 
is  approaching. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1050;    Dec  Dig.  {  327.*] 

3.  Railboads  (J  351*)— Cbossino  Accident— 
Instbuctions. 

Where,  in  an  action  for  Injuries  in  a  cross- 
ing accident,  the  whistle  of  the  engine  was  not 
sounded,  so  that  plaintiff  could  hear  it,  until 
the  engine  was  within  a  few  feet  of,  and  in  fact 
on,  plaintiff,  an  instruction  confining  the  sig- 
nals to  the  ringing  of  the  bell,  which  the  evi- 
dence showed  was  rung  long  l>efore  the  engine 
struck  plaintiff,  was  proper. 

[Ed.  Note.— For  oUier  cases,  see  Railroads, 
Cent.  Dig.  i  1201%  ;    Dec  Dig.  {  351.*] 

4.  Tbial  (J  296*)— CuBK  by  Otheb  Instbcc- 

TION. 

Error  in  an  instruction,  which  is  corrected 
in  another  instruction  given,  is  cured. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  705;   Dec  Dig.  g  296.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

"To  be  officially  reported." 

Action  by  Wardle  L.  Patrick,  by  bis  next 
friend,  against  ttie  Chesapeake  &  Ohio  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Wortblngton,  Cochran  &  Browning,  for  ap- 
pellant.   Dtnkle  &  Pricbard,  for  appellee. 

SETTLE,  J.  Tbls  is  an  appeal  from  a 
judgment  of  tbe  Boyd  circuit  court,  entered 
upon  a  verdict  against  the  appellant,  Ohesa- 
peake  &  Ohio  Railway  Company,  In  favor  of 
tbe  infant  appellee,  Wardle  L.  Patrick,  for 
$2,000,  in  damages  for  Injuries  to  bis  person 
from  a  collision  with  one  of  appellapt's 
trains,  alleged  to  have  been  caused  by  tbe 
negligence  of  its  agents  and  servants  in 
charge  thereof.  At  tbe  time  of  receiving  his 
injuries  appellee  was  16  years  of  age,  and 
the  action  was  Instituted  by  himself  and 
next  friend.  Tbe  facts  were  that  in  Decem- 
ber, 1905,  appellee  and  a  companion,  Charles 
Picklesimer,  a  year  bis  junior,  went  to  the 
city  of  Ashland  from  tbeir  bome  in  Magoffin 
county,  seeking  employment.  After  a  few 
days'  search  they  found  work  at  tbe  mill  of 
tbe  Herman  Lumber  Company.  On  account 
of  a  sleet  and  snow  that  fell,  they  were  de- 
nied work  one  day  at  tbe  mill,  and  upon 
again  going  to  the  mill  in  tbe  afternoon, 
about  1  o'clock,  they  were  advised  that 
tbere  would  be  no  work  for  them  there  that' 


ty-Hecona  street,  going  up  wnat  is  Known  as 
Railroad  alley,  the  usual  and  nearest  route. 
On  Railroad  alley,  which  Is  a  public  street 
of  Ashland,  appellant  bas  a  double  track, 
called  tbe  east-bound  and  west-bound  tracks. 
Tbe  former,  lying  next  to  the  hill,  is  used  by 
appellant's  trains  running  to  Huntington,  W. 
Va.,  and  other  points  east,  and  the  latter, 
lying  next  to  the  Ohio  river.  Is  used  by  its 
trains  nmnlng  to  Cincinnati.  Appellee  and 
his  companion,  after  passing  Thirty-First 
street,  and  upon  reaching  a  point  half  way 
between  that  street  and  Thirty-Second  street, 
saw  approaching  them  on  tbe  west-bound 
track  a  long  freight  train,  running  at  con- 
siderable speed  and  making  a  loud  noise. 
Tbey  thereupon  swerved  their  course  sufB- 
clently  to  keep  out  of  the  way  of  the  freight 
train  on  the  west-bound  track,  and  pro- 
ceeded In  tbe  direction  of  the  boarding 
house  on  Thirty-Second  street  to  which  they 
bad  started;  Thirty-Second  street  Ijelng  then 
about  20  feet  distant  When  they  got  to 
Thirty-Second  street,  the  engine  and  a  few 
cars  of  tbe  freight  train  on  the  west-bound 
track  bad  passed  them.  Upon  appellee  and 
bis  companion  reaching  Thirty-Second  street, 
and  while  tbey  were  yet  facing  the  east  and 
in  the  act  of  turning  to  cross  that  street  to 
get  to  the  boarding  house,  a  half  square  dis- 
tant, an  extra  passenger  train  on  tbe  east- 
bound  tra<^,  going  at  a  high  rate  of  speed, 
ran  upon  and  against  tbem,  and  dragged 
them  under  the  engine  and  tender  some  dis- 
tance, thereby  killing  Picklesimer  and  per- 
manently Injuring  appellee  upon  his  bead 
and  other  parts  of  the  body. 

Appellant  complains  that  tbe  trial  court 
Improperly  refused  to  peremptorily  instruct 
the  jury  to  find  for  it  We  do  not  under- 
stand, from  tbe  brief  of  its  able  counsel, 
that  It  is  claimed  tbe  peremptory  Instruction 
should  have  been  given  on  the  ground  that 
appellee  was  a  trespasser  upon  Its  track,  for, 
when  struck  by  the  train,  he  and  Picklesim- 
er were  on  the  crossing  at  Thirty-Second 
street,  but  because.  It  is  Insisted,  be  was 
guilty  of  contributory  negligence  in  being 
upon  tbe  crossing  and  east-bound  track  at 
tbe  time  of  the  collision.  Upon  tbe  facts 
furnished  by  appellee's  testimony,  the  court 
could  not,  as  a  matter  of  law,  bold  that  he 
was  guilty  of  contributory  negligence.  Kren 
before  reaching  the  crossing  at  Thirty-Sec- 
ond street,  he  and  bis  companion  were  walk- 
ing along  Railroad  alley,  a  street  or  public 
way  of  tbe  city.  In  constant  use  by  its  In- 
habitants, and  when  tbey  got  to  Thirty-Sec- 
ond street,  and  on  the  crossing,  tbey  had,  ac- 
cording to  appellee's  testimony,  to  stop  un- 
til the  freight  train  on  the  west-bound  track 
passed  them  and  tbe  crossing  to  enable  tbem 
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to  ciosB  tbe  west-boTind  track  to  get  to  the 
tx>ardlng  house.  They  had  barely  stopped, 
and  were  In  tbe  act  of  turning  toward  the 
freight  train,  but  without  having  gotten 
their  faces  in  line  to  see  tbe  approaching 
passenger  train,  when  it  struck  them.  Un- 
der tbe  circumstances,  the  mere  fact  that  be 
was  momentarily  standing  on  tbe  east-bound 
track  was  not  of  itself  such  evidence  of  con- 
tributory negligence  on  the  part  of  appellee 
as  would  authorize  tbe  court  to  take  the 
case  from  tbe  Jury.  Whether,  in  thus  situ- 
ating himself,  appellee  exercised  ordinary 
care  for  his  own  safety,  was  a  matter  to  be 
determined  by  the  Jury.  In  view  of  tbe 
noise  made  by  tbe  freight  train,  to  which 
bis  attention  was  particularly  directed,  be- 
cause it  was  passing  between  him  and  the 
bouse  to  which  he  was  going,  and  of  tbe 
fact  that  the  passenger  train  was  an  extra 
train,  and,  therefore,  not  expected,  and  the 
further  fact  that  it  was  running,  according 
to  tbe  testimony  of  three  witnesses  near  by, 
at  from  20  to  30  miles  an  hour  without  ring- 
ing Its  bell  or  giving  other  signal  of  its  ap- 
proach, it  Is  not  difficult  to  understand  why 
the  Jury  reached  tbe  conclusion  that  in  the 
matter  of  receiving  his  injuries  appellee  was 
not  guilty  of  such  negligence  as  should  de- 
feat a  recovery. 

We  do  not  overlook  the  fact  that  appel- 
lant's train  crew,  and  other  witnesses  in- 
troduced In  its  behalf,  furnished  much  evi- 
dence conducing  to  prove  contributory  neg- 
li^nce  on  tbe  part  of  appellee,  that  he  sud- 
denly and  unexpectedly  to  the  engineer  and 
fireman  of  the  passenger  train  got  upon  the 
track  In  front  of  It,  that  the  train  was  run- 
ning at  a  moderate  and  reasonable  rate  of 
speed  when  the  accident  occurred,  aifd  that 
Its  approach  was  signaled  by  tbe  usual  and 
constant  ringing  of  the  bell;  but,  however 
contradictory  tbis  evidence  may  have  been 
of  appellee's.  It  all,  with  his,  went  to  the 
Jury,  and  we  have  no  right  ta  say  that  they 
should  have  given  it  more  weight  than  ap- 
pellee's was  entitled  to  receive,  or  to  direct 
tbat  the  verdict  be  set  aside  because  they 
gave  appellee  and  bis  witnesses  the  greater 
credence.  Although  repeatedly  urged  to  do 
so,  this  court  bas  never  given  Its  approval 
to  the  doctrine  that  one  having  a  right  to 
cross  or  go  upon  a  railroad  track  shall,  be- 
fore doing  so,  stop,  look,  or  listen,  to  discov- 
er whether  a  train  is  approaching  or  Is  so 
near  at  hand  as  to  make  it  unsafe  to  him- 
self to  do  so;  for,  as  said  In  Ramsey  v. 
Louisville,  Cincinnati  &  Lexington  Railway, 
80  Ky.  104,  20  8.  W.  163,  12  Ky.  Law  Rep. 
559:  "It  would  be  unreasonable  to  require 
of  persons  passing  daily  on  foot  or  In  ye- 
Iilcles  along  a  public  street  in  a  populous, 
busy  city  or  town,  to  stop  at  a  railroad 
crossing  In  order  to  listen  or  look  up  and 
down  a  track,  sometimes  visible  but  a  short 
distance,  to  ascertain  whether  a  train  is 
•ppioaclUng,  when  they  can  without  doing 


so  have  comparative  security  against  In- 
convenience and  injury  by  a  redaction  of  tbe 
speed  of  trains,  and  easily  and  certainly 
warned  of  its  approach  by  the  bell  or  whis- 
tle." L.  &  N.  R.  R.  Co.  V.  Lucas,  98  S.  W. 
308,  30  Ky.  Law  Rep.  359;  Ky.  Central  Ry. 
Co.  V.  Smith,  93  Ky.  449,  20  S.  W.  392,  14 
Ky.  Law  Rep.  455,  18  L  R.  A.  63 ;  L.  &  N. 
R.  R.  Co.  V.  Price's  Adm'r,  76  S.  W.  836, 
25  Ky.  lAW  Rep.  1033.  We  do  not  mean  to 
be  understood  as  holding  tbat  one.  In  cross- 
ing or  going  upon  a  railroad  track,  where 
he  Is  entitled  to  go  or  be,  should  neglect 
the  use  of  his  faculties  or  fail  to  exercise 
any  reasonable  precaution  that  would  en- 
able a  person  of  ordinary  prudence  under 
the  circumstances  to  discover  the  approach 
or  presence  of  a  moving  train  and  thereby 
prevent  Injury  to  bis  person,  but  simply 
to  declare  tbat  be  need  not  stop  to  look 
or  listen  before  thus  venturing.  In  order 
to  discover  whether  a  train  Is  approaching. 

The  Instructions  of  the  circuit  court  gave 
to  the  Jury  the  law  applicable  to  the  facts 
of  this  case,  and  were  as  follows: 

"Tbe  court  instructs  the  Jury  that  it  was 
tbe  duty  of  the  agents  in  charge  of  defend- 
ant's passenger  train  to  use  ordinary  care 
to  prevent  collision  with  and  Injiury  to  per- 
sons traveling  the  street  where  It  Intersects 
with  defendant's  railroad  track  by  keeping 
a  lookout  In  approaching  said  crossing,  and 
In  giving  reasonably  sufficient  signals  by 
ringing  tbe  engine  bell  to  warn  travelers  of 
tbe  approach  of  the  train,  and  by  running 
at  such  a  rate  of  speed  as  was  reasonabi} 
consistent  with  the  safety  of  persons  travel- 
ing the  street  And  if  the  Jury  believe  from 
the  evidence  that  on  the  occasion  in  con- 
troversy tbe  defendant's  agents  In  charge 
of  Its  train  failed  in  the  performance  of  any 
or  all  of  these  duties,  and  by  reason  of  such 
failure  the  collision  occurred,  then  the  Jury 
should  find  for  tbe  plaintiff,  unless  they  be- 
lieve from  the  evidence  tbe  plaintiff  failed 
to  exercise  ordinary  care  for  bis  own  safety." 

No.  2:  "The  court  Instructs  the  Jury,  that 
It  was  the  duty  of  the  plaintiff,  Wardle 
Patrick,  on  approaching  the  crossing  men- 
tioned In  the  evidence,  to  use  such  care 
as  would  be  usually  expected  of  an  ordi- 
narily prudent  person  to  learn  of  the  ap- 
proach of  the  train  and  keep  out  of  its  way; 
and  if  he  failed  to  exercise  such  care,  and 
but  for  such  failure  would  not  have  been 
Injured,  then  the  law  is  for  the  defendant 
and  tbe  Jury  should  so  find,  even  though 
they  may  believe  from  tbe  evidence  that  the 
agents  of  defendant  in  charge  of  Its  train 
were  negligent,  as  set  out  in  instruction 
No.  1." 

No.  8:  "The  court  Instructs  tbe  Jury  that 
if  they  believe  from  tbe  evidence  that,  at 
the  time  and  place  of  his  Injury,  tbe  plain- 
tiff, Wardle  Patrick,  was  not  upon  or  trav- 
eling the  Thirty-Second  street  crossing,  but 
was  walking  upon  defendant's  tracks  east 
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of  said  crosslnK,  then  the  law  Is  for  defend- 
ant, and  the  Jury  will  so  find." 

No.  4:  "If  the  jury  find  for  the  plalntlflt 
under  Instruction  No.  1,  th^  will  allow 
blm  such  reasonable  sum  in  damages  as 
they  may  believe  from  the  evidence  will 
fairly  compensate  him  for  any  suffering, 
mental  or  physical,  which  he  has  suffered 
as  the  direct  result  of  said  injury,  and  for 
any  suffering  they  may  believe  from  the 
evidence  it  is  reasonably  certain  he  will 
experience  in  the  future  as  the  direct  re- 
sult of  said  injury,  and  for  all  permanent 
reduction,  if  any  of  bis  power  to  earn  mon- 
ey in  the  future  as  the  direct  result  of  said 
injury,  not  exceeding  in  the  aggregate  the 
sum  of  |2,000,  the  amount  claimed  in  the 
petition." 

No.  6:  "Ordinary  care  is  that  degree  of 
care  which  ordinarily  prudent  persons  are 
expected  to  use  under  similar  circumstances. 
Negligence  Is  the  failure  to  nse  ordinary 
care." 

No.  6:  "Nine  or  more  of  the  jury  concur- 
ring may  return  a  verdict;  but,  If  It  is 
made  by  a  less  number  than  the  entire  jury. 
It  must  be  signed  by  all  the  jurors  thereto." 

We  do  not  think  the  instructions  open 
to  the  objections  made  to  them  by  appel- 
lant's counsel.  It  was  not  error  for  in- 
struction No.  1  to  confine  the  signals  of 
the  approach  of  the  train  by  which  appel- 
lee was  injured  to  the  ringing  of  the  bell; 
for,  according  to  appellant's  evidence,  no 
sounding  of  the  engine  whistle  that  could 
have  been  heard  by  appellee  was  done  until 
the  engine  was  within  a  few  feet  of,  and 
In  fact  upon,  him,  which  was  too  late  to 
give  notice  of  the  coming  of  the  train.  Be- 
sides, nearly  all  of  appellant's  servants  In 
charge  of  the  passenger  train  testified  that 
the  bell  rang  as  the  train  approached,  and 
for  a  long  distance  before  it  struck,  appel- 
lee.    We  fall  to  see   that  appellant  was 


prejudiced  by  the  Instruction.  The  second 
objection  to  instruction  No.  1  was  removed 
by  instruction  3,  which  in  substance  ad- 
vised the  jury  that  there  could  be  no  re- 
covery unless  appellee  was  upon  the  Thir- 
ty-Second street  crossing  when  struck  by 
the  train.  Instruction  2  could  have  been 
In  no  sense  misleading  or  prejudicial,  as 
the  evidence  showed  that  appellee  was 
struck  t>y  the  train  upon  reaching  the  Thir- 
ty-Second street  crossing  and  as  he  was 
In  the  act  of  turning  to  cross  the  west-bound 
railroad  track. 

We  have  found  no  error  in  the  admission 
or  exclusion  of  evidence;  and  as,  on  the 
whole  record,  no  reason  Has  been  shown 
for  dlstorbing  the  verdict,  the  judgment 
Is  afiBrmed. 


OHESAPBAKB  &  O.  RT.  00.  v.  PIOELB- 

SIME»t'8  Adm'r.f 
(Oonrt  of  Appeals  of  Kentucky.    Nov.  23,  1909.) 

Appeal  from  Circuit  Conrt,  Boyd  County. 

"To  be  officially  reported." 

Action  by  Charlie  Picklesimer'g  administra- 
tor against  the  Chesapeake  ft  Ohio  Railway 
Company.  From  a  Judgment  for  plaintifE,  de- 
fendant appeals.    Affirmed. 

Worthi^ton,  Cochran  ft  Browning,  for  ap- 
I>ellant.    Diukle  ft  Prichard,  for  appellee. 

SETTLE,,  J.  This  case  is  a  companion  to 
that  of  Chesapeake  ft  Ohio  Railway  Company 
v.  Watdie  Patrick,  by,  etc,  122  S.  W.  820,  the 
opinion  in  which  was  this  day  handed  down. 
The  qnestions  of  law  and  fact  in  the  two  cases 
are  -tne  same,  except  that  the  collision  with 
appellant's  train  only  resulted  in  great  bodily 
injury  to'  Patrick,  whereas  appellee's  intestate 
was  Killed.  The  opinion  in  the  Patrick  Case, 
supra,  being  conclusive  of  this  case,  an  opinion 
herein,  containing  a  farther  elaboration  of  oar 
views  upon  the  questions  involved,  is  deemed 
unnecessary. 

Wherefore  the  Judgment  in  this  case  is  also 
affirmed. 


t  RebesrinK  dented  December  IT.'MOS. 
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CITY  OP  BOWLING  GREEK  t.  Mc 

MULLEN. 

<Court  of  Appeals  of  Kentucky.    Not.  11, 1909.) 

INTOZICATINO    LnjTTOBB    (J    134*)— LOCAL   OP- 
TION—SALE    or    NONINTOXICANTS— "SPIBIT- 

Dous,  Vinous,  ob  Malt  Liquors." 

Ky.  St.  1900,  St  2557  (Ruasell'B  St.  {  8639, 
making  it  unlawful,  after  a  local  option  elec- 
tion resulting  in  a  vote  against  sale  of  "spirit- 
uous, vinous,  or  malt  liquors,"  to  sell  any  suck 
Iiqnor&  is  not,  in  view  of  prior  judicial  construc- 
tion of  the  words  in  prior  statutes  on  the  sub- 
ject, violated  by  sale  of  malt  liquor  containing 
less  than  2  per  cent,  of  alcohol,  and  nonintoxica- 
ting  in  the  largest  quantity  in  which  it  may 
be  drank. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
LJquors,  Cent.  Dig.  S  142;  Dec  Dig.  S  134.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6610-6615:  vol.  8,  pp.  7325,  7326; 
vol.  5,  pp.  4314,  4315.^ 

O'Rear,  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  Warren  County. 

"To  be  officially  reported." 

W.  H.  McMullen  was  convicted  In  the  city 
conrt  of  a  violation  of  the  prohibition  law, 
but  on  appeal  to  the  circuit  court  the  case 
was  dismissed  and  the  City  of  Bowling  Green 
appeals.    Affirmed. 

H.  H.  Denhardt,  W.  B.  Gaines.  James 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  appellant  Sims,  Du 
Bose  &  Rodes,  Wright  &  McElroy,  and  John 
B.  Grlder,  for  appellee. 

BARKER,  J.  The  appellee,  W.  H.  McMul- 
len, was  charged  with  a  violation  of  ithe 
problbition  law.  He  was  tried  In  the  city 
court  of  Bowling  Green,  and  a  fine  of  $60 
Inflicted,  from  which  be  appealed  to  the 
Warren  circuit  court,  where  the  appeal  was 
tried  upon  an  agreed  statement  of  facts. 
The  case  was  submitted  to  the  circuit  judge, 
Hon.  John  M.< Galloway,  a  Jury  being  waived, 
with  the  result  that  he  found  the  defendant 
had  not  been  guilty  of  an  offense  against  the 
prohibition  law,  and  delivered  his  'reason 
therefor  In  the  following  opinion,  which  we 
adopt  as  the  opinion  of  the  court  on  this  ap- 
peal: 

"These-  five  cases  all  Involve  practically 
the  same  question,  and  they  are  all  submitted 
upon  appeal  by  the  defendants  from  judg- 
ments In  I  the  dty  court  against  each  defend- 
ant for  $60,  upon  conviction  for  selling  by 
retail  malt  liquors  In  local  option  territory. 
This  court  is  asked  to  determine  whether 
or  not 'defendants  are  guilty  of  violating  the 
local  option  law  as  found  in  section  2557, 
Ky.  St  (RusseU's  St  {  3635),  under  the  fol- 
lowing agreed  statement  of  facts,  to  "wit:  'It 
Is  agreed  that  defendant,  McMullen,  sold  a 
bottle  of  next-to-beer  In  Bowling  Green,  Ky., 
as  charged  In  the  warrant  Next-to-beer  is 
a  malt  liquor  or  liquid,  that  is  to  say,  con- 
taining malt  as  an  Ingredient,  and  used  as 
a  beverage,  and  is  nonlntoxlcatlng,  that  is 


to  say,  that  in  the  largest  quantities  In 
which  It  may  be  drunk  it  will  not  intoxicate. 
It  is  agreed  that  it  contains  less  than  2  per 
cent  of  alcohol  and  more  than  one-half  of  1 
per  cent  Defendant  has  United  States  gov- 
ernment license  for  the  sale  of  malt  liquors, 
and  the  agreement  filed  in  the  other  cases 
Is  In  substance  the  B&ine  as  the  one  quoted.' 

"It  thus  appears  In  the  evidence  that  the 
liquor  sold  by  defendants  Is  what  is  termed 
inalt  liquor,'  or  a  liquid  containing  malt, 
and  that  such  liquor  Is  a  uonlntoxicant,  and 
will  not  intoxicate  In  the  largest  quantities 
in  which  it  may  be  Imbibed.  It  Is  insisted 
upon  by  counsel  for  the  plaintiff  that  under 
and  by  virtue  of  section  2557,  Ky.  St,  no 
spirituous,  vinous,  or  malt  liquors  can  be 
legally  sold  by  retail  In  such  prohibited  dis- 
tricts, whether  or  not  such  liquor  or  liquid 
contains  enough  alcohol  to  intoxicate  the 
drinker,  and  that  it  Is  not  material  whether 
the  liquid  Is  an  intoxicant  lor  will  produce 
Intoxication,  if  it  may  be  called  or  termed  a 
spirituous,  vinous,  or  malt  liquor.  While 
defendants  contend  that,  in  order  to  convict 
them  under  this  law,  the  liquor  sold  must 
be  an  Intoxicant,  and  that,  as  it  is  agreed 
that  the  drinks  they  sold  or  are  charged 
with  selling  were  not  Intoxicants,  they  have 
not  violated  the  statute,  or,  in  other  words, 
that  the  intent  and  purpose  of  thlsflaw  is  to 
make  It  unlawful  and  penal  to  vend  such  liq- 
uids as  will  intoxicate  in  local  option  pre- 
cincts, and  only  such  as  will  intoxicate.  Coun- 
sel for  both  plalntur  and  defendant  have  cit- 
ed decisions  of  other  states,  based  in  the 
main  upon  their  statutes,  none  of  which  ap- 
pear to  be  entirely  alike  or  similar  to  our 
law,  and  In  this,  as  well  as  many  other  in- 
stances, these  decisions  nm  counter  to  each 
other;  some  tending  to  support  the  conten- 
tion of  the  prosecution  herein,  and  others 
looking  to  defendant's  side  or  claims,  so 
these  citations  are  far  from  convincing  ei- 
ther way. 

"The  first  general  local  option  law  In 
the  state  was  enacted  In  1874  (see  Gen.  St 
1879,  p.  946),  and  in  It  the  same  term  Is  em- 
ployed, to  I  wit:  'A  prohibition  of  the  sale 
of  spirituous,  vinous  or  malt  liquors.'  The 
force  and  validity  of  this  act  (Acts  1873-74, 
p.  10,  c.  117)  was  passed  upon  by  the  Ken- 
tucky  Court  of  Appeals  in  Anderson  v.  Com- 
monwealth, 13  Bush,  485,  and  in  Its  opinion, 
written  by  Chief  Justice  Lindsay,  the  conrt 
said:  'We  unanimously  hold  that  the  sale 
by  retail  of  Intoxicating  liquors  may  be  con- 
stitutionally regulated,  and  that  in  any  lo- 
cality where,  in  the  opinion  of  the  Legisla- 
ture or  of  Its  constitutionally  organized  agen- 
cies, the  peace  and  good  order  of  society  so 
requires,  license  to  carry  on  the  (retail  traffic 
may  be  refused  altogether.'  Our  present 
Constitution  (section  61)  provides  that  the 
General  Assembly  shall,  by  general  law,  pro- 
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vide  a  means  of  taking  tbe  sense  of  the  peo- 
ple In  any  county,  etc.,  as  to  whether  or  not 
spirituous,  vinous,  or  malt  liquors  shall  he 
sold,  etc.  And  such  was  the  expression  of 
the  act  of  1892  (Laws  1891-92-93,  p.  214,  c. 
89) ;  and  the  same  words  defining  what  may 
or  may  not  be  sold  was  written  In  the  act 
of  1894  (Laws  1894,  p.  125,  c.  52,  {  4),  which 
Is  found  in  section  2557,  Ky.  St.  So  from 
1874  to  1898  there  was  no  change  in  the 
nomenclature  of  the  liquors  whose  sale  was 
forbidden  in  local  option  localities.  Then  in 
1898  the  law  now  found  in  section  2557a, 
Ky.  St  (Russell's  St.  S  3636),  was  enacted. 
This  law.  It  will  be  seen,  prohibits  the  sale, 
barter,  or  loan  of  any  beverage,  liquid  mix- 
ture, or  decoction  of  any  kind  which  Intoxi- 
cates in  local  option  territory.  And  in  Rush 
V.  Ck>mmonwealth,  47  S.  W.  586,  20  Ky.  Law 
Rep.  775,  it  was  held  that  the  act  of  1898 
(Acts  1898,  p.  84,  c.  30),  which  provides  a 
different  penalty  for  the  violation  from  the 
one  found  in  section  2557,  Ky.  St,  did  not, 
as  contended  for,  repeal  or  affect  tbe  law 
contained  in  said  section  2557,  but  was  in- 
tended to  reach  violations  not  covered  by 
section  2557.  In  this  Rush  opinion  the  court 
says,  'It  is  further  Insisted  that  the  act  of 
1898,  being  now  in  force,  repeals  the  penalty, 
or  rather  reduces  it,  for  the  sale  of  Intoxi- 
cating liquors  in  local  option  precincts  or 
localities,'  and  that  such  contention  la  er- 
roneous, and  that  the  intention  of  the  Legis- 
lature in  passing  the  act  of  1898  was  to  de- 
clare that  to  be  an  offense  that  theretofore 
had  not  been,  or  to  clear  the  matter  of  doubt 
And  further,  in  the  same  opinion,  the  court 
says:  I'The  clear  meaning  and  intention  ot 
this  act  [of  1898]  was  to  provide  a  penalty 
for  the  sale  in  prohibited  districts  of  the 
various  nostrums,  bitters,  and  such  like  In- 
toxicants i  sold,  and  of  which  it  is  dlCQcult  to 
show  the  ingredients,  or  whether  it  comes 
under  the  strict  definition  of  spirituous, 
vinous,  or  malt  liquors.'  So  they  held  that 
this  act  was  made  to  embrace  and  cover 
all  other  intoxicants  not  found  to  come 
within  the  terms  spirituous,  vinous,  or  malt 
liquors.  And  in  Edmonson  v.  Common- 
wealth, 110  Ky.  510,  62  S.  W.  1018,  22  Ky. 
Law  Bep.  1902,  the  court,  in  its  opinion,) said 
that  the  amendment  of  March  15,  1898,  fixing 
the  penalty  under  it,  applied  only  to  bever- 
ages, I  liquid  mixtures,  or  decoctions,  or,  in 
other  words,  substitutes  for  spirituous,  vi- 
nous, or  malt  liquors,  and  hence  its  enact- 
ment did  not  repeal  or  affect  section  2557  or 
the  act  I  of  1894.  In  Mitchell  v.  Common- 
wealth, 106  Ky.  602,  51  S.  W.  17,  21  Ky.  Law 
Rep..  222,  defendant  was  convicted  under  a 
charge  of  selling  intoxicating  liquors  i  in  local 
option  territory.  The  proof  was  that  he  sold 
a  phial  of  Jamaica  ginger,  and  it  was  claim- 
ed there  wasia  variance;  but  the  court  said 
not,  if  Jamaica  ginger  was  a  spirituous  li- 
quor, and  the  Jury  found  that  it  was.  And 
the  court  further  said :  'But  i  the  objection 
iB  urged  that  there  was  no  evidence  to  sup- 


port this  finding,  as  both  the  vendor  and 
vendee  swore  It  i  was  not  intoxicating.  Evi- 
dence of  a  druggist  was  introduced  that  the 
regulation  requirement  of  Jamaica  ginger 
was  96  per  cent,  alcohol  and  4  per  cent,  i  gin- 
ger. If  the  Jury  believed  this  testimony,  and 
believed  that  the  phial  contained  Jamaica 
ginger  I  (and  it  was  bought  and  sold  as  such), 
they  were  authorized  to  conclude  that  it  was 
Intoxicating.'  The  court  further  said :  'More- 
over, we  think  ttiat,  without  the  draggist's 
evidence,  it  Is  i  matter  of  common  knowledge 
that  Jamaica  ginger  Is  an  intoxicant,  and  a 
spirituous  liquor,  and  it  is  hardly  more  nec- 
essary to  introduce  testimony  of  (that  fact 
than  it  would  be  ot  whisky.'  The  act  of 
1906,  known  as  the  'Cammack  Law'  (Laws 
1906,  p.  86,ia  21),  which  is  an  amendment  to 
section  2560,  Ky.  St,  describes  or  defines  the 
inhibited  liquors  by  the  term  'spirituous,  vi- 
nous, malt  or  other  intoxicating  liquors.' 

"With! these  aids  or  helps  found  in  our  Ju- 
dicial and  legislative  expressions  from  time 
to  time  since  1874,  when  the  first  law  was 
put  upon  our  statute  books  upon  tills  sub- 
ject-matter, I  we  are  to  Interpret  and  deter- 
mine what  is  the  meaning,  scope,  and  pur- 
pose of  these  words,  'spirituous,  vinous,  and 
malt  liquors'  as  found  and  used  for  so  i  long 
in  our  statutes.  Does  it  mean  that  these  liq- 
uids may  not  be  legally  vended  in  prohibited . 
localities,  whether  they  contain  or  have  In 
their  makeup  a  suflScient  quantity  of  alco- 
hol to  cause  thei  drinker,  in'  the  largest  quan- 
tity in  which  it  may  or  might  be  imbibed,  to 
become  Intoxicated?  Or  was  it  the  intent, 
purpose,  and  scope) of  this  legislation,  by  the 
use  of  these  common  and  general  terms 
therein,  to  prohibit  tbe  sale  of  intoxicants. 
and  not  drinks,  whatever  they  may  contain, 
that  (will  not  intoxicate,  such  as  it  is  agreed 
that  the  defendants  sold  or  are  charged  with 
selling,  and  admit  they  did  sell.  In  these 
prosecutions?  It  seems  clear  that  in  the  Mit- 
chell Case,  supra,  it  was  regarded  as  essen- 
tial, in  order  to  convict  for  a  violation) of  the 
law  for  selling  liquor  in  local  option  terri- 
tory, that  the  liquid  sold  should  be  lan  in- 
toxicant Two  defenses  were  made  by  de- 
fendant— one,  that  Jamaica  ginger  was  not 
what  is  known  as)a  'spirituous  liquor,'  and 
the  other,  that  it  was  not  intoxicating ;  and 
under  the  evidence  the  Jury  found  that  It 
was  a  spirituous  liquor,) and  that  it  was  an 
intoxicant,  and  upon  'appeal  the  case  was 
affirmed.  And  if  such  is  the  required  rule 
as  to  what  may  be  (termed  spirituous  liquor, 
would  not  the  same  rule  and  construction 
apply  to  a  sale  of  malt  liquor,  to  wit,  that 
it  must) be  shown,  upon  a  plea  of  not  guilty, 
that  the  liquor  was  a  malt  liquor  and  that 
as  such,  it  was  intoxicating?  And  the  two 
cases  dted  in  which  the) court  construed  the 
act  of  1898,  now  section  2557a,  Ky.  St,  it 
was  certainly  held'  that  the  enactment  of 
that  law  did  not  in  tmy  wise  repeal  or  affect 
section  2557,  but  that  it  was  an  amendment 
to  said  last-named  section,  intended  to  eo- 
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large  Its  scope,  so  as  to  i  embrace  or  include 
all  other  intoxicants  not  falling  under  ttae 
inhibition  of  section  2557,  such  as  the  court 
said  it  was  I  difficult  and  often  impossible  to 
find  out  the  Ingredients  contained  in  the  liq- 
uid. As  intimated  in  the  Anderson  Case, 
supra,  there  is  grave  question  asito  the  pow- 
er of  the  Legislature  to  enact  a  law  prohibit- 
ing the  sale  qf  liquids  that  are  not  i  intoxi- 
cants, and  not  in  their  makeup  detrimental  to 
health  or  the  peace  or  good  weal  i  of  society, 
although  they  may  contain  malt  or  spirituous 
or  vinous  liquors.  The  Legislature,  when 
framing  the  Cammactc  law,  i  put  this  construc- 
tion upon  these  words  'spirituous,  vinous,  or 
malt  liquors,'  as  found  In  the  law,  by  using 
in  reference  thereto  the  words  'spirituous, 
vinous,  malt,  or  other  intoxicating  liquors,' 
meaning  plainly  that  the  inhibition  was  to 
cover  and  include  all  intoxicating  drinks. 
If  not  I  why  use  the  words  'or  other  intoxicat- 
ing liquors'? 

"So,  while  the  question  here  presented  has 
not  been  considered  by  our  highest  court  in 
its  I  present  form,  we  have  both  Judicial  and 
legislative  sanction  which  clearly  indicate 
that  these  words,  as  found  in  section  2557, 
were  intended  to  prohibit  the  use  of  intoxi- 
cants, and  as  i  spirituous,  vinous,  and  malt 
liquors  are  as  a  general  rule  intoxicants, 
these  terms  were  used  In  the  several  stat- 
utes and  the  Constitution  as  a  name  to  des- 
ignate Intoxicating  liquors;  and  when  in 
1898  it  was  found  that  other  Intoxicants  were 
being  sold  which  could  i  not  be  shown  or  prov- 
en to  be  either  spirituous,  vinous,  or  malt  liq- 
uors, the  legal  horizon  was  enlarged  by  the 
act  of  that  year,  which  provides  a  penalty 
for  vending  Intoxicants  whose  makeup  was 
unknown  or  shown  to  be  other  than  the 
intoxicants  already  prohibited  under  section 
2557.  In  construing  i  statutes,  the  cardinal 
rule  is  to  ascertain  the  legislative  Intent,  and, 
when  it  is  ascertained,  it  controls,  and  In  all 
cases  the  mere  letter  i  must  yield  to  the  spirit 
of  the  enactment  As  is  said  In  the  Bible, 
The  letter  killeth,  but  the  spirit  maketh 
alive.'  Certainly  the  purpose  lOf  the  law- 
makers in  enacting  the  local  option  law  was 
to  prohibit  and  prevent  the  evils  of  intem- 
perance caused  and  coming  ifrom  the  use 
of  intoxicating  liquors  as  a  beverage.  This 
being,  as  we  view  it,  the  corj-ect  construction 
or  exposition  of  what  is  i  meant  and  Included 
in  and  by  the  words  'spirituous,  vinous,  or 
malt  liquors,'  as  used  in  section  2557,  Ky.  St. 
and  it, being  agreed  that  the  defendants  did 
not  sell  liquors  that  would  or  wiU  intoxicate, 
the  cases  against  them  will  be  dismissed." 

Judgment  affirmed. 

O'BE^AEt,  J.,  dissents. 


CITT  OF  BOWLING  GREEN  v.  BORRONE. 
(Court  of  Appeals  of  Kentucky.    Nov.  11,  1909.) 

Appeal  from  Circnit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Joe  Borrone  was  convicted  In  the  city  court 
of  a  violation  of  the  prohibition  law,  but  on 
appeal  to  the  circuit  court  the  case  was  dismiss- 
ed, and  the  City  of  Bowling  Green  appeals. 
Affirmed. 

H.  H.  Denhardt,  W.  B.  Gaines,  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst.  Atty. 
Gen.,  for  appellant  Sims,  Du  Bose  &  Rodes, 
Wright  &  McElroy,  and  John  B.  Grider,  for 
appellee. 

BARKER,  J.  The  questions  of  law  arlsmg 
upon  this  appeal  are  similar  to  those  involved 
in  City  of  Bowling  Green  v.  W,  H.  Mcilullen 
(this  day  decided)  122  S.  W.  823 ;  and  upon  the 
authority  of  that  opinion  the  judgment  herein  la 
affirmed. 


ciry  or  bowling  green  v.  mcintbjer. 

(Court  of  Appeals  of  Kentucky.    Nov.  11,  1909.) 

Api>eal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

W.  T.  Mclnteer  was  convicted  in  the  city 
court  of  a  violation  of  the  prohibition  law,  but 
on  appeal  to  the  circuit  court  the  case  was  dis- 
missed, and  the  City  of  Bowling  Green  appeals. 
Affirmed. 

H.  H.  Denhardt  W.  B.  Gaines,  Jas.  Breathitt 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst.  Atty. 
Gen.,  for  appellant  Sims,  Du  Bose-ft  Rodes, 
Wright  &  McElroy,  and  John  B.  Grider,  for 
appellee. 

BARKER,  J.  The  questions  of  law  arising 
upon  this  appeal  are  similar  to  those  involved 
in  City  of  Bowling  Green  v.  \V.  H.  McMullen 
(this  day  decided)  122  8.  W.  823 ;  and  upon  the 
authority  of  that  opinion  the  judgment  herein 
is  affirmed. 


CITT  OP  BOWLING  GREEN  v.  HIGGINS 
et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  11,  1909.) 

Appeal  from  Circnit  Court  Warren  County. 

"Not  to  be  officially  reported." 

T.  M.  Higgins  and  others  were  convicted  in 
the  city  court  of  a  violation  of  the  prohibition 
law,  but  on  appeal  to  the  circuit  court  the  case 
was  dismissed,  and  the  City  of  Bowling  Green 
appeals.    Affirmed. 

H.  H.  Denhardt  W.  B.  Gaines,  Jas.  Breathitt 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst.  Atty. 
Gen.,  for  appellant.  Sims,  Du  Bose  &  Rodes, 
Wright  &  McElroy,  and  John  B.  Grider,  for 
appelleea 

BARKER,  J.  The  (questions  of  law  arising 
upon  this  appeal  are  similar  to  those  involved 
in  City  of  Bowling  Green  v.  W.  H.  McMullen 
(this  day  decided)  122  S.  W.  823 ;  and  upon  the 
authority  of  that  opinion  the  judgment  herein  is 
affirmed. 
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STAPLES  et  al.  t.  SHIVER  et  al. 
(Court  of  Appeals  of  Kentucky.    Not.  80, 1009.) 

1.  judguent  (s  486*)— coixatebal  attack— 
Void  Judouent. 

Only  a  void  judgment  Is  subject  to  col- 
lateral attack. 

[Eid.  Note.— For  other  cases,  see  Judement, 
Cent.  Dig.  §§  920-928;   Dec.  Dig.  |  486.*^! 

2.  COUBTS  (S  223*)— JtrBiBDionoK. 

The  Court  of  Appeals  has  jurisdiction  on 
appeal  from  a  judgment  denying  relief  in  a  suit 
to  enjoin  the  enforcement  of  a  void  jndgment 
for  less  than  $200.  though  it  is  without  juris- 
diction of  an  appeal  from  the  void  judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  !  22A.*] 

3.  MoBT&AGES  (8  53&*)  —  PoBECXOBUKK  —  As- 
signment—Rights  OF  Assignee. 

Under  Civ.  Code  Prac.  |  20.  providing  that, 
if  the  claim  of  plaintiff  be  assigned  pending 
the  action,  the  court  may  allow  the  assignee  to 
be  substituted  in  the  action,  an  assignee  of  a 
note  secured  by  mortgage  pending  suit  to  en- 
force the  mortgage  and  for  a  personal  judgment 
against  the  maker  and  his  sureties,  and  after 
the  rendition  of  judgment  enforcing  the  lien,  is 
entitled  to  a  personal  judgment  in  his  favor 
against  the  maker  and  the  sureties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  S  559.*] 

4.  Judgment  (J  486*)— Void  Judombnt— Ooi,- 
ULTEBAL  Attack. 

A  personal  judgment  in  favor  of  the  as- 
signee of  a  note  secured  by  mortgage  pending 
suit  to  foreclose  the  mortgage  and  for  a  personal 
judgment  against  tlie  maker  and  the  sureties, 
and  after  the  rendition  of  a  jndgment  enforcing 
the  Hen  against  the  maker  and  his  sureties  by 
a  court  having  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  is  not  void,  though  the 
court  errs  in  adjudging  that  the  assignee  is  en- 
titled to  a  personal  judgment. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  i  486.«] 
6.  Courts  (J  1*)-tJubisdiction. 

Jurisdiction  is  the  right  to  hear  and  deter- 
mine. 

[E^.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  8  l.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3876-3885;    vol.  8,  pp.  7607,  7698.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  officially  reported." 

Action  by  J.  T.  Staples  and  others  against 
R.  H.  Shiver  and  another.  From  a  judg- 
ment dismissing  the  petition  on  sustaining 
a  general  demurrer  thereto,  plaintiffs  ap- 
peal.   Affirmed. 

Vance  &  Hellbronner  and  W.  P.  McClaln, 
for  appellants.  F.  M.  Hutcheson,  for  ap- 
pellees. 

BARKER,  3.  One  D.  L.  McCain,  being  in- 
debted to  Mrs.  Elizabeth  Harding  in  the 
sum  of  $350,  on  the  lOtb  day  of  December, 
1903,  executed  and  delivered  to  her  his  prom- 
issory note  for  that  sum,  with  the  appellants 
as  sureties,  by  which  he  promised  and  agreed 
to  pay  to  her  the  amount  of  her  debt  on 
January  1,  1905.  As  additional  security  he 
executed  and  delivered  to  her  a  mortgage  on 
certain   horses    and   mules   named   therein. 


The  maker  of  the  note  paid  all  of  It  off  ex- 
cept  $151.00,    with    interest   from    April    8, 

1907.  Afterwards  Mrs.  Harding  assigned 
and  transferred  the  note  for  the  unpaid  bal- 
ance and  the  mortgage  to  J.  H.  Tillotson. 
On  April  13,  1907,  Tillotson,  as  holder  of  the 
note,  Instituted  an  action  In  the  Henderson 
circuit  court  to  enforce  bis  mortgage  Hen  up- 
on the  stock,  and  also  for  a  personal  judg- 
ment against  the  maker  and  his  sureties,  the 
appellants  here.     On  the  25th  of  February, 

1908,  the  cause  coming  on  to  be  heard,  a 
judgment  was  rendered  enforcing  the  mort- 
gage Hen  upon  the  stock.  On  May  2,  1008, 
the  bolder  of  the  note,  J.  H.  Tillotson,  as- 
signed the  Judgment  in  his  favor  to  R.  H. 
Shiver,  and  on  June  3,  1908,  the  conrt  ren- 
dered a  personal  judgment  In  favor  of  R.  H. 
Shiver,  for  $195.91  against  the  sureties,  the 
appellants  here.  On  June  17,  1908,  Shiver 
caused  an  execution  to  be  Issned  on  the  Judg- 
ment, which  was  placed  In  the  bands  of  the 
BberlfC  of  Henderson  county,  who  was  pro- 
ceeding to  execute  it  when  this  equitable  ac- 
tion was  lnstlt]ited  against  R.  H.  Shiver  and 
Ed  Melton,  sheriff  of  Henderson  county,  for 
an  injunction  to  prevent  its  execution.  A 
general  demurrer  to  the  petition  as  amended 
was  filed  by  the  defendants  and  sustained  by 
the  court,  and.  the  plaintiffs  (appellants)  de- 
clining to  plead  further,  their  petition  was 
dismissed;  and  of  this  ruling  they  are  now 
complaining. 

This  being  a  collateral  attach  upon  a  judg- 
ment, it  can  only  be  upheld  upon  the  theory 
that  the  Judgment  was  void.  The  plaintiffs 
in  this  action  could  not  have  appealed  from 
the  judgment  complained  of,  because.  It  be- 
ing for  less  than  $200,  this  court  would  have 
had  no  jurisdiction  to  entertain  an  appeaL 
But,  if  the  judgment  is  void,  its  enforcement 
should  be  enjoined,  and  we  have  jurlsdlctloii 
of  the  Judgment  of  the  trial  court  dismissing 
the  petition  seeking  such  an  Injunction.  We 
are  unable  to  perceive,  however,  upon  what 
theory  the  judgment  complained  of  is  void. 
The  Henderson  circuit  court  had  Jurisdiction 
of  the  subject-matter,  and  the  appellants  here 
were  properly  before  the  court  there,  and, 
this  being  true,  however  erroneous  the  Judg- 
ment may  be.  It  is  not  void.  Jurisdiction  is 
the  right  to  hear  and  determine,  and  it  cer- 
tainly was  within  .the  competency  of  the  cir- 
cuit court  to  adjudge  whether  or  not  R.  H. 
Shiver  had  been  assigned  the  whole  claim 
of  J.  H.  Tillotson,  or  only  the  Judgment  In 
rem,  and  It  was  evidently  determined  that 
the  whole  claim  had  been  assigned  to  him. 
With  this  question,  however,  the  appellants 
have  nothing  to  do,  as  they  are  not  Interested 
In  it.  If  the  court  by  Its  Judgment  gave  R. 
H.  Shiver  more  than  he  was  entitled  to  as 
between  him  and  J.  H.  Tillotson,  this  is  a 
matter  of  which  Tillotson  might  complain, 
but  not  appellants.  Appellants  do  not  pre- 
tend that  they  have  now,  or  ever  had.  a  Just 
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defense  to  the  note  on  wblcfa  they  were  sure- 
ties. As  to  whether  they  are  required  to  pay 
to  B.  H.  ShlTer  or  to  J.  H.  XUIotson  is  to 
them  a  matter  of  iudlffereuce.  They  can 
only  be  required  to  pay  once.  R.  H.  Shiver, 
sis  assignee  of  the  claim  of  J.  H.  Tlllotson 
against  appellants,  was  entitled  to  have  a 
personal  Judgment  entered  in  his  favor.  Civ. 
Code  Prac.  {  20;  Western  Bank  v.  Colde- 
■way'B  Ex'r,  04  S.  W.  1,  29  Ky.  Law  Rep.  651 ; 
Cantrell  v.  Hewlett,  65  Ky.  811;  Dougherty 
▼.  Smith,  61  Ky.  279;  Warner  v.  Turner,  57 
Ky.  759.  But,  even  if  we  were  to  assume  that 
he  was  not  so  entitled,  the  Judgment  would 
only  be  erroneous,  and  not  void.  This  being 
true,  the  court  properly  sustained  the  demur- 
rer as  amended,  and,  upon  the  failure  of  the 
appellants  to  further  amend,  the  court  prop- 
erly dismissed  the  petition. 
Judgment  affirmed. 


ROLAND  y.  O'NEAL. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  19,  1909.) 

1.  Easeioents  (J  18*)— Ways  or  Necessity. 

Where  there  was  no  outlet  to  the  public 
highway  from  land  sold,  the  law  Implied  a  grant 
of  a  reasonable  right  of  way  over  the  remain- 
der of  the  vendor's  land  to  the  vendee,  and  sub- 
sequent grantees  of  the  vendor  took  subject  to 
such  right  of  way. 

[Ed.  Note.— For  other  cases,  see  E}aBement8, 
Cent.  Dig.  H  50-65 ;  Dec.  Dig.  {  !&•] 

2.  SlASEifKNTS  (S  48*)— Ways  or  Nkcbbsity. 

Where  a  puicbaser  of  laud  was  entitled  to 
a  way  of  necessity  over  the  vendor's  land,  if 
the  vendor  permitted  the  use  of  a  certain  way, 
be  coold  not  afterwards  withdraw  his  permis- 
sion ;  but  the  purchaser  would  be  thereafter 
con&sed  to  the  way  so  used. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  {  107;    Dec.  Dig.  {  4a»] 

S.  Easeueittb  (S  8*) — Advbbsb  Possession — 

Pebmissive  Use. 

A  private  way  could  not  be  acquired  by 
adverse  possession  if  the  use  was  permissive. 

[Ed.  Note. — For  other  cases,  see  Elasements, 
Cent.  Dig.  {{  23,  24,  33;    Dec.  Dig.  {  a*] 

Appeal  from  Circuit  Court,  Owen  County. 

"Not  to  be  ofacially  reported." 

Snit  by  M.  R.  Roland  against  O.  W. 
O'Neal.  From  a  Judgment  for  defendant, 
plaintifF  appeals.    Affirmed. 

Jas.  H.  Settle,  for  appellant  Winslow  & 
Howe,  for  appellee. 

BARKBR,  J.  This  action  was  Instltnted 
by  M.  R.  Roland  to  enjoin  the  appellee,  O. 
W.  O'Neal,  from  using  a  private  right  of 
way  across  the  farm  of  appellant  The  liti- 
gation originated  as  follows:  Many  years 
ago  one  Octave  Salve  owned  both  the  farms 
of  appellant  and  appellee,  and  that  of  Sallle 
Stribllng.  Some  25  years  ago  he  sold  to  G. 
W.  O'Neal  the  farm  now  owned  and  occu- 
pied by  him.  Afterwards  he  sold  to  Sallle 
Stribllng  the  farm  now  occupied  by  her. 
About  5  years  ago  he  sold  to  D.  J.  Gaines 
the  farm  now  owned  and  occupied  by  xtol- 
and,  and  Gaines  subsequently  sold  and  trans- 


ferred it  to  Roland.  When  Salve  sold  the 
farm  to  O'Neal  there  was  no  outlet  from  it 
to  the  Buck  Run  pike,  except  over  the  farms 
now  occupied  by  Roland  and  Mrs.  Stribllng. 
Under  these  circumstances  the  law  implied 
a  grant  of  a  reasonable  right  of  way  from 
Solve  to  his  vendee,  O'Neal,  over  the  re- 
mainder of  his  land  to  the  public  pike,  and 
when  he  afterwards  conveyed  to  Mrs.  Strib- 
llng and  to  Gaines  (Roland's  vendor)  they 
took  the  lands  purchased  subject  to  this 
private  right  of  way  in  O'Neal.  This,  as 
we  nnderstand  the  record,  la  not  disputed; 
the  real  dispute  here  being  which  of  two 
routes  O'Neal  is  entitled  to  use.  The  situa- 
tion can  be  better  understood  by  a  reference 
to  the  subjoined  map,  which  was  filed  as  part 
of  O'Neal's  deposition,  and  the  correctness 
of  which  is  not  disputed: 


CXHiarr  >r  MTN  OMAL«  OvgoRMa. 


Roland  contends  that  the  route  through 
Mrs.  Strlbllng's  bam  lot,  and  which  runs 
through  his  place  from  "C"  to  "D"  on  the 
plat,  is  the  easement  to  which  appellee  is 
entitled.  On  the  other  hand,  O'Neal  con- 
tends that  the  easement  marked  "passway 
in  controversy,"  and  which  runs  through 
Roland's  farm  from  "A"  to  "B"  on  the  plat, 
is  his  right  of  way.  The  evidence  shows 
that  O'Neal  used  the  passway  claimed  by 
him  continuously  and  without  objection  ei- 
ther by  Roland's  vendor,  Gaines,  or  by  Rol- 
and, himself,  until  this  present  controversy 
arose.  Roland  admits  this,  but  says  that 
this  use  was  permissive.  We  fail  to  see 
how  this  alters  the  case.  While  O'Neal 
pleads  a  rig^t  of  way  by  adverse  user  of 
15  years  or  more,  It  may  be  conceded  that 
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plat,  he  could  not  afterwards  withdraw  his 
permission,  O'Neal  does  not  claim  a  right 
of  way'  along  the  route  marked  "through 
Mrs.  Strlbllng's  bam  lot,"  and  the  proof 
shows  that  this  route  Is  so  steep  as  to  be 
practically  Impassable  for  loaded  wagons. 

The  chancellor,  after  all  the  evidence  was 
in  and  the  case  submitted,  found,  in  favor 
of  O'Neal,  that  the  easement  marked  "pass- 
way  In  controversy,"  and  which  runs  through 
Roland's  farm  from  "A"  to  "B,"  Is  the  pass- 
way  to  which  appellee  Is  entitled.  A  care- 
ful reading  of  the  record  convinces  us  that 
his  conclusion  on  the  mooted  Issue  was  cor- 
rect It  may  be  true,  as  contended  for  by 
appellant's  counsel,  that,  as  an  original  prop- 
osition, he  would  have  had  the  right  to 
select  a  reasonable  passway  over  his  farm 
for  the  use  of  appellee;  but,  when  bis  ven- 
dor acquiesced  in  appellee's  using  the  pass- 
way  In  controversy,  that  permission  could 
not  be  withdrawn,  and  the  appellee  forced 
to  choose  another  route.  The  fact  that  he 
at  other  times  or  occasions  used  another 
route  does  not  militate  against  the  conclu- 
sion we  have  reached.  That  was  permis- 
sive also.  Hereafter  O'Neal  will  not  have 
the  right  to  use  the  route  through  Mrs. 
Strlbllng's  bam  lot  In  so  far  as  it  crosses 
Roland's  place,  without  his  permission;  nor 
will  be  be  entitled  to  use  the  new  passway 
over  Mrs.  Sallle  Strlbllng's  farm  purchased 
by  Roland,  which  is  shown  on  the  plat,  \m- 
less  Roland  consents  thereto.  He  will  be 
confined,  of  course,  to  the  old  right  of  way 
so  far  as  Roland  is  concerned.  Of  course, 
the  question  as  to  whether  he  has  a  right 
of  way  across  Mrs.  Strlbllng's  farm,  be- 
tween the  points  he  claims.  Is  not  before  us, 
and  we  do  not  therefore  decide  it  For  the 
present,  all  that  we  decide  is  that  the  con- 
clusion of  the  court  that  appellee  had  a  right 
of  way  across  appellant's  farm,  as  indicated 
on  the  map,  between  the  points  "A"  and  "B," 
is  correct,  and  that  he  has  no  right  to  use 
the  right  of  way,  shown  on  the  map,  over 
Mrs.  Strlbllng's  land,  which  was  purchased 
by  him. 

It  will  be  borne  in  mind  that  we  are  not 
discussing  here  the  acquisition  by  O'Neal 
of  an  easement  over  Roland's  land  by  ad- 
verse user  for  the  statutory  period.  Of 
course,  if  this  principle  was  Involved,  O'Neal 
would  acquire  no  right  to  an  easement  by 
user  so  long  as  the  use  was  permissive. 
The  question  we  have  Is  merely  the  location 
of  a  right  of  way  which  the  law  gave 
O'Neal,  and  when  once  located  by  permis- 
sive use  the  permission  could  not  be  with- 
drawn. 

Judgment  afllrmed. 


ing  an  application  for  license  to  sell  liquor,  un- 
der Ky.  St.  1909.  i  4205  (Russell's  St.  i  6147), 
authorizing  a  license  to  merchants,  drugpsts, 
etc.,  on  satisfactory  evidence  that  the  applicant 
is  in  good  faith  a  merchant,  dru(^ist,  etc.,  is 
a  bar  to  a  renewal  of  the  application  within  a 
year  therefrom,  and  an  application  made  within 
a  year  is  properly  dismissed. 

[E2d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  71.  •] 

Nnnn,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty. 

"Not  to  be  officially  reported." 

Application  by  F.  C.  Schoenthaler,  for  a 
license  to  sell  liquor  under  Ky.  St.  1909,  f 
42(»  (Russell's  St.  {  6147).  From  a  Judg- 
ment of  the  circuit  court  granting  the  ap- 
plication, the  Commonwealth  appeals.  Re- 
versed, with  directions. 

Jas.  Breathitt,  Atty.  Gen.,  and  Tom  B. 
McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. Thos.  W.  Thomas  and  W.  B. 
Gains,  for  appellee. 

CARROIiL,  J.  In  Febrnary,  1909,  the  ap- 
pellee applied  to  the  county  court  of  Warren 
county  for  license  to  sell  liquor  under  sec- 
tion 4205  of  the  Kentucky  Statutes  (Russell's 
St  {  6147),  reading  in  part:  "License  to  mer- 
chants, druggists  or  distiUan  shall  be  grant- 
ed only  upon  satisfactory  evidence  that  the 
applicant  is  In  good  faith  a  merchant  drug- 
gist or  a  distiller,  and  that  the  applicant  has 
not  assumed  the  name  or  the  business  for 
the  purpose  of  retailing  liquors."  The  coun- 
ty court  rejected  bis  application  upon  the 
ground  that  be  was  not  a  merchant  in  good 
faith.  At  the  May  term,  1909.  he  again 
made  application,  and  the  court,  being  of 
the  opinion  that  Its  Judgment  entered  in 
February,  1909,  was  a  bar  to  a  renewal  of 
the  application  at  any  time  within  a  year 
from  that  day,  dismissed  the  application, 
and  the  appellee  prosecuted  an  appeal  to  the 
circuit  court.  That  court  held  that  the  Feb- 
ruary Judgment  was  not  a  bar,  and  ordered 
that  the  case  be  remanded  to  the  Judge  of 
the  Warren  county  court  to  dispose  of.  From 
the  Judgment  of  the  circuit  court  holding 
that  the  Febraary  Judgment  of  the  county 
court  was  not  a  bar,  this  appeal  is  prose- 
cuted. 

The  precise  question  here  involved  was 
before  us  in  Hensley  v.  Metcalfe  County 
Court,  116  Ky.  810,  74  S.  W.  1054.  25  Ky. 
Law  Bep.  204.  In  that  case  it  was  held  that 
the  Judgment  of  the  county  court  refusing 
license  was  conclusive  determination  against 
the  granting  of  license  for  the  year  covered 
by  the  first  application,  and  that  it  was  not 
error  for  the  court  on  a  second  application 
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Wherefore  thfc  Jndgment  of  the  lower  court 
to  reversed,  wlfh  directions  to  proceed  in 
conformity  witb  this  opinion. 

NTTNK,  C.  J.,  dissenting. 


McHEN^T  COAL  CO.  y.  PHEaiPS. 

(Court  of  Appeals  of  Kentucky.     Dec.  3,  1909.) 

1.  Masteb  and  Servant  ({  289*)— Injuries 
TO  Sebvant  —  Actions  —  Questions  roK 
Jury. 

Whether  one  had  the  right  to  rely  on  asgnr- 
ances  of  hia  boss  as  to  the  safety  of  the  roof 
of  a  mine,  rather  than  on  the  warnings  of  bis 
associates,  Is  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  289.*] 

2.  Masteb  and  Sebvant  (J  293*)— Injubies 
TO  Sebvant— AcnoNS— Instructions. 

Where  the  gist  of  the  case  was  defendant's 
failure  to  use  ordinary  care  to  ascertain  if  the 
roof  of  its  mine  was  safe,  and  no  precautions 
had  been  taken  to  make  it  safe,  a  charge  ver- 
mitting  a  recovery  for  injuries  by  the  fall  of 
overhanging  slate  if  defendant  by  ordinary  care 
might  have  known  of  the  unsafe  condition,  and 
failed  to  use  ordinary  care  "to  brace  or  prop 
the  roof,"  was  not  erroneous  for  its  omission 
to  predicate  liability  on  failure  to  scale  the 
root. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  293.*] 

8.  Master  and  Servant  (J  296*)— Injuries 
TO  Sebvant— Actions— Instructions. 

Wliere  there  was  no  evidence  of  negligence 
on  the  part  of  one  injured  by  the  fall  of  the  roof 
of  a  mine  except  his  continuing  to  work  after 
his  associates  warned  him  of  danger,  a  charge 
that  be  could  not  recover  if  be  knew  of  the  dan- 
ger, or  could  have  discovered  it  by  using  ordi- 
nary care,  was  sufficient. 

[E!d.  Note.— For  other  caaes,  see  Master  and 
Servant,  Dec.  Dig.  {  296.*] 

Appeal  from  Circuit  Court,  Olilo  County. 

"Not  to  be  officially  reported." 

Action' by  Orvllle  Pbelpd  against  tbe  Mc- 

Henry  Coal  Company.     From  a  Judgment 

for  plalntltF,  defendant  appeals.     Affirmed. 

H.  P.  Taylor,  for  appellant  Heavriu  ft 
Woodward  and  Otto  C.  Martin,  tor  appellee. 

HOBSON,  J.  Orville  Phelps  was  a  labor- 
er In  tbe  service  of  tbe  McHenry  Coal  Com- 
pany. A  portion  of  the  mine  of  the  McHen- 
ry Coal  Company  was  abandoned  some  12 
or  15  years  ago,  and  during  this  time  dirt 
and  slate  fell  from  tbe  roof  above  to  tbe 
floor,  making  a  heap  of  debris  some  four  or 
fire  feet  high.  The  company  undertook  to 
clean  this  away  for  tbe  purpose  of  using  the 
space  again  in  operating  another  part  of  tbe 
mine.  On  tbe  afternoon  of  August  16,  1907, 
while  hands  were  at  work  removing  tbe  de- 
bris and  taking  down  the  overhanging  slate, 
Oryille  Phelps,  who  was  driving  the  mule 
car  and  hauling  the  dCbrls  off,  called  the 


be  ten  years.  Tou  go  back  to  your  own  en- 
try." This  Phelps  did,  but  later  he  was  put 
to  work  with  another  shift  of  bands  clean- 
ing out  this  d£brls;  and  while  be  was  at 
work  this  slate  in  tbe  roof  fell,  catching  bim 
and  inflicting  painful  Injuries.  He  brought 
this  suit  to  recover  for  them;  and  a  Judg- 
ment having  been  rendered  in  his  favor  for 
$800,  tbe  coal  company  appeals. 

There  was  evidence  on  behalf  of  the  plain- 
tiff tending  to  show  that  the  roof  was,  in 
fact,  In  a  dangerous  condition,  and  that 
ordinary  care  bad  not  been  used  by  the  mas- 
ter to  furnish  tbe  servant  a  reasonably  safe 
place  to  work.  There  was  also  evidence  on 
behalf  of  tbe  defendant  to  tbe  effect  that  tbe 
plaintiff  was  warned  of  tbe  danger  by  his 
fellow  associates,  and  that  with  full  knowl- 
edge be  put  himself  in  the  way  of  it  There 
was  sufficient  evidence  to  take  tbe  case  to 
the  Jury;  for,  If  the  plalntlfiT  bad  been  as- 
sured by  tbe  boss  that  tbe  roof  was  safe,  he 
was  not  required  to  make  an  examination  of 
it  himself,  and  whether  be  bad  the  right  to 
rely  on  what  the  boea  said  as  to  the  safety 
of  tbe  roof  rather  than  on  what  bis  asso- 
ciates said  would  be  a  question  depending 
upon  all  the  facts  and  circumstances,  and 
properly  to  be  determined  by  tbe  jury. 

The  court  among  other  things  gave  tbe  Ju- 
ry this  Instruction:  "The  court  instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  while  plaintiff  was  an  employ^  for  the 
defendant  and  engaged  at  work  for  It  at  a 
point  In  Its  mines  at  McHenry,  Ky.,  called 
No.  6  South,  and  while  acting  In  tbe  scope  of 
his  employment  In  obedience  to  the  com- 
mands of  Tom  Gaddls  or  Marlon  Maddox, 
tbe  defendant's  agents  and  boss  In  the  mine, 
and  while  In  the  exercise  of  ordinary  care 
for  bis  own  safety  was  Injured  by  tbe  fall 
of  tbe  roof  of  the  mine  at  that  point  and 
if  tbe  Jury  further  believe  from  the  evidence 
that  the  roof  at  that  point  was  dangerous 
and  unsafe,  and  the  defendant  or  its  agents, 
Tom  Gaddls  or  Marion  Maddox,  knew,  or  by 
tbe  exercise  of  ordinary  care  might  have 
known,  of  such  dangerous  and  unsafe  condi- 
tion, and  that  the  defendant  failed  to  exer- 
cise ordinary  care  to  brace  or  prop  tbe  roof 
overhead  at  the  place  where  plaintiff  was 
working,  and  by  reason  of  such  failure  tbe 
place  where  he  worked  was  not  reasonably 
safe,  and  the  plaintiff  did  not  know  of  such 
danger,  and  could  not  discover  same  by  the 
exercise  of  ordinary  care  In  performing  the 
duties  of  bis  employment,  and  that  tbe 
plaintiff  was  injured  as  set  out  in  the  peti- 
tion, the  Jury  should  find  for  him  the  dam- 
ages he  sustained  thereby  as  a  direct  and 
proximate  result  thereof,  not  exceeding  the 
amount  sued  for.  $9,800."    It  Is  earnestly  in- 


*For  oilier  cases  see  same  topio  and  section  NOMBBR  in  Dec.  &  Am.  Digs.  UCT  to  date,  *  Reporter  Indezee 
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neath  to  shOTel  oat  the  debris.  But  If  the 
Instruction,  Instead  of  using  the  words  "the 
defendant  failed  to  exercise  ordinary  care  to 
brace  or  prop  the  roof  overhead,"  had  add- 
ed thereto  "or  to  scale  the  roof,"  the  result 
of  the  trial  would  hare  been  precisely  the 
same;  for  there  was  no  evidence  at  all  that 
it  had  scaled  the  roof,  or  attempted  in  any 
way  to  make  it  safe.  The  gist  of  the  case 
was  that  the  master  bad  failed  to  exercise 
ordinary  care  for  the  safety  of  the  servant, 
and,  under  the  evidence,  this  depended  sole- 
ly on  the  question  whether  ordinary  care 
had  been  used  to  ascertain  If  the  roof  was 
reasonably  safe;  for  no  precautions  had 
been  taken  to  make  it  safe,  and  when  the  Ju- 
ry concluded  that  the  place  was  not  reason- 
ably safe,  and  that  ordinary  care  had  not 
been  used  to  ascertain  'the  danger,  they 
would  have  found  for  the  plaintiff  as  readily 
under  the  instruction  indicated  as  under 
that  given  by  the  court.  The  Jury  were  In 
effect  told  by  the  instruction  quoted  that  the 
plaintiff  could  not  recover  if  he  knew  of  the 
dan]e:er  or  could  have  discovered  It  by  the 
exercise  of  ordinary  care  In  performing  the 
duties  of  his  employment. 

In  view  of  the  instruction  quoted,  the  Ju- 
ry could  not  have  been  misled  by  instruc- 
tion 3.  By  that  instruction  also,  among 
other  things,  they  were  told:  "If  they  believe 
from  the  evidence  the  plaintiff  knew  of  the 
danger,  or  could  have  discovered  It  by  the 
exercise  of  ordinary  care  in  the  duties  of 
his  employment,  then  the  Jury  should  find 
for  the  defendant"  There  was  no  effort  to 
show  negligence  on  the  part  of  the  plaintiff 
except  his  continuing  to  work  after  his  as- 
sociates warned  him  of  danger;  and  we  do 
not  well  see  how  this  question  could  have 
been  more  clearly  submitted  to  the  Jury 
than  by  the  instructions  quoted.  On  the 
whole  record,  the  defendant  had  a  fair  trial 
on  the  merits  of  its  case.  It  at  least  has  no 
ground  to  complain  of  the  instructions. 

Judgment  affirmed. 


LEJXINGTON  RY.  CO.  v.  JOHNSON. 
(Cburt  of  Appeals  of  Kentucky.    Dec.  2,  1909.) 

1.  Carriers    (|    319*)  —  Neolioence  —  Gross 
Negligence— Pdnitive  Pamaoes. 

The  act  of  street  car  men  In  knowingly  op- 
erating on  a  steep  incline  a  car  with  a  useless 
brake,  and  relying  entirely  on  the  reverse  elec- 
tric current  to  control  the  car,  is  gross  negli- 
gence, authorizing  punitive  damages  for  injuries 
to  a  passenger  in  a  runaway  bpcause  the  elec- 
tric current  was  cut  oS  while  the  car  was  de- 
scending the  incline. 

[EM.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  §  1341 ;   Dec  Dig.  S  319.*] 


gence"  is  the  absence  of  slight  care. 

[Ejd.  Note.— For  other  cases,  see  Carrien, 
Dec.  Dig.  I  321.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  316S-3173 ;   vol.  8,  p.  7675.] 

3.  Carbiebs   ({   319*)— Pebsonax    Irjtjbies— 
PuNiTivB  Daicages— Excessive  Damages. 

Where  street  car  men  knowingly  operated 
on  a  steep  incline  a  car  with  a  oaeless  brake, 
and  relied  entirely  on  reverse  electric  current, 
and  a  collision  occurred  because  the  current  wag 
cut  off  while  the  car  was  descending  the  in- 
cline, a  verdict  awarding '  |1,000  as  punitive 
damages  was  not  excessive. 

[Ed.  Note.— For  other-  cases,  see  Carriers, 
Cent.  Dig.  §f  1341,  1344;   Dec.  Dig.  I  319.*] 

4.  Trial  (J  25*)— Right  to  Open  and  Close. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger,  plaintiff  sought  to  recover  puni- 
tive damages  l>ecause  of  gross  negligence,  and 
the  street  railroad  offered  to  confess  judgment 
for  a  sum  less  than  was  claimed  in  the  petition 
without  confessing  Its  guilt  of  gross  negligence, 
the  burden  of  proof  was  on  plaintiff,  and  he  wu 
entitled  to  open  and  close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Out 
Dig.  it  44-75;  Dec.  EHg.  {  2S.*] 

5.  Damages  ({  143*) — FKBSoifAi,  Ikjtjbt— Spe- 
cial Damages. 

In  an  action  for  personal  injuries,  special 
damages,  to  be  recoverable,  moat  be  specifically 
alleged. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {|  410,  433 ;   Dec.  Dig.  {  143.*] 

8.  Dailaoes    (i    153*)  —  Special   Damages  — 

Pleading. 

An  allegation  of  special  damages  In  a  blank 
sum  amounts  to  no  allegation  of  special  dam- 
ages and  affords  no  basis  for  a  Judgment  there- 
for. 

lEA.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  i  153.*] 

7.  Judgment  (|  251*)— Ebroneous  Judgment 

— Correction. 

Where,  in  an  action  for  personal  injuries, 
the  jury  awarded  a  specified  sum  for  compen- 
sation and  another  for  punitive  damages  and 
another  for  tnedical  attention,  the  error  in 
awarding  the  latter  sum,  arising  from  the  in- 
sufficiency of  the  petition,  would  be  cured  by  dis- 
regarding that  portion  of  the  verdict,  and  "judg- 
ment should  be  rendered  for  the  other  two  sums, 
as  directed  by  Civ.  Code  Prac.  {  385,  providing 
that  Judgment  shall  be  given  for  the  party  whom 
the  pleadings  entitle  thereto. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  251.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  officially  reported." 

Action  by  Samuel  N.  Johnson  against  the 
Lexington  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, with  instructions. 

Stoll  &  Bush  and  Morton,  Webb  &  Wilson, 
for  appellant.  Allen  &  Duncan,  for  appel- 
lee. 

BARKER,  J.  The  appellee,  Samuel  N'. 
Johnson,  while  a  passenger  upon  one  of  the 
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recover  damages  for  bis  injuries  he  institut- 
ed this  action  against  the  Lexington  Rail- 
way CJompaoy,  alleging  that  the  collision  In 
which  he  was  hurt  was  the  result  of  the 
gross  negligence  ot  the  employes  of  appel- 
lant In  charge  of  the  car  upon  which  he  was 
riding.  The  railway  company  filed  an  an- 
swer admitting  the  negligence  of  its  em- 
ployes, and  offering  to  confess  Judgment  for 
$500,  to  be  In  full  of  the  damages  sustained 
by  the  plaintiff.  It  denied,  however,  gross 
negligence,  and  that  plaintiff  was  entitled 
to  recover  damages  for  his  injuries  for  a 
greater  sum  than  $500.  The  trial  of  the 
case  resulted  in  a  verdict  for  the  plaintiff 
in  the  sum  of  $1,600,  which  the  jnry  divided 
as  follows:  $100  for  medical  attention ;  $500 
for  compensation;  and  $1,000  for  punitive 
damages.  Upon  the  return  of  this  verdict, 
the  trial  judge  entered  Judgment  for  $1,600, 
and  the  defendant  (appellant)  Is  here  on  ap- 
peal. 

The  salient  facts  of  the  injury  complain- 
ed of  are  as  follows:  The  car  upon  which 
appellee  was  riding  is  known  as  the  "train 
car,"  because  It  meets  the  trains  coming  in 
on  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  at  its  station  near  the 
southern  limits  of  the  city  of  Lexington. 
On  the  day  of  the  accident,  the  employes 
knew  that  the  brake  by  which  the  speed  of 
the  car  was  regulated  was  entirely  useless 
because  of  some  defect  which  is  not  explain- 
ed In  the  record,  and,  as  a  result  of  this 
defect.  It  was  necessary,  in  order  to  stop 
the  car,  to  reverse  the  current  of  electricity 
which  constitated  the  motor  power.  Be- 
tween the  railroad  depot  and  the  main  part 
of  the  city  of  Lexington  there  is  a  steep 
incline  on  Broadway  street,  at  the  foot  of 
which  the  trains  of  the  Louisville  &  Nash- 
ville and  the  Chesapeake  &  Ohio  Railroads 
cross  the  street  Appellee  had  come  In  on 
'the  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railway,  and  boarded  the  street  car 
with  several  other  passengers,  for  the  purpose 
of  riding  into  town.  The  car  started,  and  it 
was  at  once  apparent  that  the  brake  was 
entirely  useless,  and  that,  in  order  to  con- 
trol the  speed  of  the  car  while  going  down 
the  steep  Incline  on  Broadway,  It  was  nec- 
essary to  rely  entirely  upon  the  reverse  cur- 
rent of  the  electricity.  This,  as  said  be- 
fore, was  well  known  to  those  in  charge  of 
the  car,  and  they  also  knew  that  at  the 
bottom  of  the  hill  they  were  liable  to  en- 
counter the  crossing  trains  of  the  Louisville 
&  Nashville  and  Chesapeake  ft  Ohio  Rail- 
roads. They  further  knew  that,  if  anything 
occurred  by  which  the  current  was  cut  off 
while  tbe  car  was  descending  the  hill,  they 
had  no  means  by  which  to  stop  Its  headlong 
passage,  or  by  which  they  could  protect  the 


to  notify  those  in  charge  of  the  power  house 
of  their  precarious  condition,  so  that  extra 
precaution  might  be  taken  to  keep  the  cur- 
rent strong  and  regular.  As  soon  as  the 
car  started  down  the  hill  on  Broadway  street, 
for  some  reason  not  explained  the  current 
was  cut  off,  and  the  car  at  once  started,  un- 
der the  influence  of  the  law  of  gravitation, 
to  run  swiftly  down  the  incline;  those  In 
charge  having  no  power  to  control  its  rapid 
descent  At  this  time  the  passenger  train 
of  the  Chesapeake  &  Ohio  Railroad  was 
crossing  Broadway  street  at  the  foot  of  the 
incline,  and  appellant's  fiying  car  crashed  in- 
to It  overturning  the  baggage  car  of  the  cross- 
ing train,  and  more  or  less  Injuring  all  of  the 
passengers  on  board  appellant's  car.  It  seems 
to  ns  that  this  conduct  on  the  part  of  the 
employes  of  appellant  was  not  only  grossly 
negligent,  but  criminally  negligent  To  con- 
ceal from  the  passengers  the  defect  in  the 
brake,  and  then  run  the  car  down  a  steep 
incline,  depending  upon  the  uncertain  cur- 
rent of  electricity  as  the  only  protection 
against  danger  to  life  or  limb,  cannot  be 
correctly  characterized  by  any  term  less 
than  "gross  negligence."  This  being  true, 
the  appellee  was  entitled  to  an  instruction 
that  the  jury  might  award  punitive  damages. 
The  court,  on  the  subject  of  punitive  dam- 
ages, instructed  the  Jury  as  follows:  "Gross 
negligence  is  that  kind  of  negligence  which 
evinces  a  recklcM  disregard  of,  or  a  reckless 
indifference  to,  the  safety  of  another  or  oth- 
ers." Of  this  'instruction  appellant  com- 
plains. "Gross  negligence"  has  often  been 
defined  as  the  absence  of  slight  care,  and. 
If  there  be  any  substantial  difference  be- 
tween this  definition  and  the  Instruction 
given  by  the  court  it  Is  a  difference  of 
which  the  plaintiff  might  complain,  but  not 
the  defendant  It  seems  to  us  that  the  in- 
struction of  the  court  accurately  defines  the 
degree  of  negligence  of  which  the  appel- 
lant's employes  were  guilty.  Appellant  in- 
sists that  the  court  should  have  defined 
"gross  negligence"  in  this  case  as  In  L.  & 
N.  R.  R.  Co.  V.  McCoy,  81  Ky.  413,  which  Is 
as  follows:  "In  the  management  of  a  rail- 
road, or  any  department  thereof,  'gross  neg- 
ligence' Is  the  failure  to  take  such  care  as 
a  person  of  common  sense  and  reasonable 
skill  in  like  business,  but  of  careless  habits, 
would  observe  In  avoiding  Injury  to  his  own 
person  or  life  under  circumstances  of  equal 
or  similar  danger  to  those  which  may  be  un- 
der investigation."  A  comparison  of  the  in- 
struction complained  of  with  that  which  ap- 
pellant insists  should  have  been  given  will 
show  that  the  difference  was  in  favor  oi 
appellant  and  not  against  It  and,  while  ap- 
pellee might  have  complained  of  the  Instruc 
tlon  given,  appellant  cannot 


/ 


tlve  djmages. 

Xbe  appellant  did  not  have  the  burden  of 
proof  upon  tbe  trial,  and  was  not  entitled 
to  open  and  close  the  case.  It  Is  true,  It 
offered  tJ>  confess  Judgment  for  $500;  but 
this  was  not  as  great  a  sum  as  that  claimed 
In  tbe  petition,  nor  did  tbe  petition  confess 
to  tbe  guilt  of  gross  negligence,  and  there- 
fore tbe  burden  of  proof  was  upon  plaintiff 
to  prove  ibe  disputed  part  of  tbe  claim  In 
the  petition.  LoulsTlUe  &  Eastern  Ry.  Co. 
V.  Mann,  104  S.  W.  362,  31  Ky.  Law  Rep. 
986;  Southern  Ry.  In  Kentucky  v.  Steele,  123 
Ky.  262,  90  S.  W.  548,  28  Ky.  Law  Rep.  764; 
Id.,  123  Ky.  2C2,  94  S.  W.  653,  29  Ky.  Law 
Rep.  690. 

The  appellant  also  Insists  that  tbe  court 
erred  In  giving  judgment  for  tbe  sum  of 
$100  awarded  In  the  verdict  for  medical  serv- 
ices. This  objection  Is  based  upon  tbe  fact 
that  the  petition  alleges.  In  regard  to  his 
outlay  for  medical  services,  as  follows: 
"That  plaintiff  has  been  compelled  to  pay 
for  medical  services  on  account  of  said  In- 
juries tbe  sum  of  | and  the  further 

sum  of  $ for  medicine."     We  have 

uniformly  held  that.  In  order  to  recover  spe- 
cial damage,  it  must  be  specifically  alleged; 


114  S.  W.  295;  Central  Ky.  Traction  Co.  v. 
Chapman,  113  S.  W.  438;  C.  &  O.  R.  R.  Co. 
V.  Crank,  128  Ky.  329,  108  S.  W.  276,  32  Ky. 
Law  Rep.  1202,  16  L.  R.  A.  (N.  S.)  197;  L. 
&  N.  R.  R.  Co.  V.  Dickey,  104  S.  W.  329,  31 
Ky.  Law  Rep.  894;  Macon  v.  Padncab  Street 
Ry.  Co.,  62  S.  W.  496,  110  Ky.  687;  Jesse  v. 
Shuck,  12  S.  W.  304,  11  Ky.  Law  Rep.  463. 
As  tbe  Jury  In  its  verdict  specifically  set 
forth  the  amount  alleged  for  medical  serv- 
ices, tbe  plaintiff  was  not  entitled  to  a  judg- 
ment for  that  amount  on  tbe  verdict  Tbe 
court  should  have  disregarded  that  portion 
of  the  verdict  and  entered  judgment  only 
for  $1,500.  Section  386  of  the  Civil  Code 
of  Practice  Is  as  follows:  "Judgment  shall 
be  given  for  tbe  party  whom  tbe  pleadings 
entitle  tbei:eto,  though  there  may  have  been 
a  verdict  against  him."  See,  also,  Chaney 
V.  Bevlns,  96  8.  W.  1129,  29  Ky.  Law  Rep. 
1219. 

Inasmuch  as  tbe  court  entered  a  judgment 
for  11,600,  when  it  should  have  entered  one 
for  only  $1,500,  the  judgment  must  be  re- 
versed, with  Instructions  to  the  court  below, 
when  tbe  case  returns,  to  enter  a  judgment 
in  favor  of  tlie  plaintiff  for  $1,500;  and  it  is 
so  ordered. 


Ky.) 


LOUISVILLE  &  N.  K.  CO.  r.  ENOLBHAIT'S  ADM'R. 
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LOUISVILLE  &  N.  R  CO.  v.  ENGLB- 

MAN'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Dec.  3,  1900.) 

1.  RArLBOADS  m  312,  316,  350»)— Speed  of 
Tbain  Pact  Pbivatb  Cbossiwgb— SionaI/— 
Question  fob  Jubt. 

A  railroad  company  may  ran  its  trains  at 
any  speed  it  pleases  oyer  private  crossings,  and 
it  is  not  required  to  give  notice  of  tbeir  approach 
to  snch  crossings,  unless  it  has  been  customary 
for  signals  to  be  given  which  are  relied  on  by 
persons  using  the  crossing,  and  whether,  in  a 
given  case,  the  custom  of  giving  signals  for  a 
crossing  prevailed  to  an  extent  that  persons  us- 
ing the  crossing  could  rely  on  the  signals  being 
given,  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  1}  992,  994,  1006.  1007 ;  Dec.  Dig.  H 
312,  816,  MO.*] 

2.  Railboads  (S  350*)— Death  at  Cbossino — 

CONTBIBUTOBY       NlfOLIGENCE    —    PBEBBSIP- 
TION8. 

There  is  no  presumption  that  a  person  kill- 
«d  at  a  private  railroad  crossing  is  guilty  of 
contributory  negligence ;  that  question  being  for 
the  jury. 

[Ed.   Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  $S  1107-1192;   Dec  Dig.  i  350.*] 
S.  RAiutOADB  (S  350*)— Death  at  Cbossino— 

Signals  — Rellahcb  Upon— Question  fob 

JUBY. 

In  an  action  for  death  of  a  person  killed 
at  a  private  railroad  crossing,  whether  the  cus- 
tom of  giving  signals  for  a  crossing  prevailed  to 
an  extent  that  persons  using  the  crossing  could 
rely  on  the  signals  being  given  held,  under  the 
«vidence,  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  350.*] 

.4.  Railboads  (I  351*)— Death  at  Cbossino— 

Instbuctions. 

In  an  action  for  death  of  a  person  killed  at 
a  private  railroad  crossing,  an  instruction  that 
It  was  the  duty  of  defendant's  employes  in 
charge  of  the  train,  when  approaching  the  cross- 
ing, to  keep  a  lookout  for  persons  traveling  over 
the  crossing,  and  to  give  reasonable  signals  of 
the  movement  of  the  train,  and  if  defendant's 
employes  negligently  failed  to  perform  these  du- 
ties, and  by  reason  thereof  plaintiff's  intestate 
was  killed,  etc.,  was  erroneous;  a  proper  in- 
struction being  that  if  it  was  aistomary  for 
trains  to  give  signals  of  their  approach  to  the 
crossing,  and  this  custom  prevailed  to  an  extent 
that  ])ersons  using  the  crossing  had  reason  to 
rely  on  snch  signals  being  given,  and  the  train 
in  question  failed  to  give  such  signals,  and  by 
reason  of  such  failure  decedent  was  struck,  the 
jury  should  find  for  plaintiff. 

[Ed.  Kote.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  351.*) 

5.  Tbial  (I  252*)— Instbuctions  — CoNFOBM- 
ITY  TO  Evidence. 

In  an  action  for  death  of  a  person  killed 
at  a  private  railroad  crossing,  it  was  error  to 
charge  that,  although  the  jury  believed  that  the 
employes  on  the  train  gave  reasonable  signals  of 
the  approach  of  the  train,  yet,  if  the  employes 
discovered  deceased's  peril  in  time  to  have  avoid- 
ed the  collision  by  the  use  of  the  av.iilable  means 
and  appliances  at  hand,  to  find  for  plaintiff; 
there  being  no  evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  252.*] 

6.  RAII.B0AD8  (5  312*)- Crossing  Accident- 
Duty  OF  Engineeb  in  Apfboaching  Cross- 
ing. 

The  engineer  of  a  train  approaching  a  pri- 
vate road  crossing  in  the  country  is  not  bound 


to  look  away  from  the  track  to  setf  (f  6e  <Sf l!i  dis- 
cover the  top  of  any  vehicle  above  lie  sides  of 
the  cut  through  which  the  road  runs,  fml,  on  the 
contrary,  is  oound  to  watch  the  track  before 
him. 

[ta.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  i  S12.*] 

Nunn,  G.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Lincoln  County. 

"To  be  offlclally  reported." 

Action  by  Bessie  Kay  Engleman's  admin- 
istrator against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Benjamin  D.  Warfleld  and  J.  W.  Alcorn, 
for  appellant.  Robert  Harding,  B.  V.  Pur- 
year,  M.  C.  Saufley,  and  Greene,  Van  Winkle 
&  Schoolfleld,  for  appellee. 

HOBSON,  J.  Bessie  Kay  Engleman,  while 
driving  a  pbaSton  <  across  the  Ix)uisville  & 
Nashville  railroad  track  at  a  private  cross- 
ing known  as  "Woods'  crossing,"  about  2% 
miles  north  of  Stanford,  Ky.,  was  struck 
by  the  north-bound  passenger  train  and  kill- 
ed. This  action  was  brought  by  her  admin- 
istrator to  recover  for  her  death,  and,  a  re- 
covery having  been  bad  In  the  sum  of  |10,r 
000,  the  railroad  company  appeals. 

The  pike  ran  on  the  opposite  side  of  the 
railroad  from  the  home  of  the  decedent  To 
get  out  to  the  pike  from  her  home,  she  used 
a  private  road,  and  was  struck  where  this 
road  crossed  the  railroad.  The  road  was 
used  as  an  outlet  by  persons  living  on  the 
farms  of  Samuel  Harris  and  Eph  Woods,  in- 
cluding their  tenants  and  persons  going  to 
or  from  their  places  on  business  or  pleasure. 
There  was  a  gate  at  the  edge  of  the  railroad 
right  of  way,  62  feet  from  the  track.  The 
private  road  passed  through  a  cut  just  before 
It  reached  the  railroad,  so  that  a  person  driv- 
ing a  vehicle  could  not  see  an  approaching 
train  until  he  was  within  a  few  feet  of  the 
track,  and  those  in  charge  of  the  train  would 
be  equally  unable  to  see  him  until  about  the 
same  time,  unless  the  top  of  the  vehicle  was 
high  enough  to  be  visible  above  the  cut  as 
it  approached  the  track.  The  evidence  for 
the  plaintiff  tended  to  show  that  the  crossing 
was  especially  dangerous,  that  the  railroad 
trains  were  accustomed  to  give  signals  of 
their  approach  to  the  crossing,  and  that  no 
warning  of  the  approach  of  this  train  was 
given.  There  was  also  much  evidence  tend- 
ing to  show  that  the  trains  sometimes  gave 
signals  of  their  approach,  and  sometimes  did 
not,  although  the  engineer  of  this  train  testi- 
fied that  he  regarded  It  a  dangerous  crossing, 
and  always  gave  the  usual  crossing  signals 
as  he  approached  it.  The  evidence  for  the 
defendant  tended  to  show  that  the  decedent 
drove  on  the  crossing  without  looking  or 
listening  when  the  train  was  very  close  to 
It,  and  when  it  was  too  late  for  those  In 
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charge  of  the  train  to  avert  the  injury  to  i 
her.     It  also  showed  that  the  train  gave  the 
usual  crossing  signals  as  it  approached.  I 

On  this  evidence,   the   court,   refusing  to  ' 
instruct  the  Jury  peremptorily  to  find  for  the 
defendant,  gave  the  jury  the  following  in-  j 
structions:  | 

"No.  1.  If  you  believe  from  the  evidence 
that  the  railroad  crossing  over  the  private 
passway,  known  and  spoken  of  in  the  testi- 
mony as  the  'Woods  crossing,'  Is  a  dangerous 
crossing  for  persons  traveling  thereover  in 
buggies  In  an  ordinarily  prudent  manner, 
then  It  was  the  duty  of  the  employ^  of  de- 
fendant in  control  of  the  train  that  struck 
the  deceased,  when  moving  the  train  on  that 
part  of  the  track  approaching  said  crossing, 
to  keep  a  lookout  for  persons  traveling  over 
same  In  a  vehicle  or  vehicles,  and  to  give 
reasonable  signals  and  warnings  of  the  move- 
ment of  its  train  when  approaching  said 
crossing,  and  If  you  believe  from  the  evidence 
that  the  defendant's  employes  in  charge  of 
said  train  negligently  failed  to  perform  any 
of  these  duties  in  the  movement  of  said  train, 
and  that  by  reason  thereof  the  plaintiff's 
Intestate  while  crossing,  or  attempting  to 
cross,  said  crossing,  was  run  against  and  kill- 
ed by  said  train,  and  that  the  deceased  was 
at  the  time  using  ordinary  care  for  her  own 
safety,  then  you  will  find  for  the  plaintiff  in 
damages  such  a  sum  as  you  believe  from 
the  evidence  will  reasonably  compensate  the 
estate  of  the  deceased  for  the  destruction  of 
her  power  to  earn  money,  not  exceeding  the 
sum  of  $30,000. 

"No.  2.  Although  you  may  believe  from  the 
evidence  that  the  employes  on  the  train  gave 
reasonable  signals  of  the  approach  of  the 
train  to  the  Woods  crossing,  yet  if  you  far- 
ther believe  from  the  evidence  that  the  em- 
ployes in  charge  of  the  movements  of  the 
train  discovered  the  peril  of  the  deceased  in 
time  to  have  avoided  the  collision  by  the  use 
of  the  available  means  and  appliances  at 
hand,  then  you  should  find  for  the  plaintiff." 

"No.  5.  Unless  the  defendant's  employes 
in  charge  of  the  train  were  negligent  as  de- 
fined In  instruction. No.  1  then  you  will  find 
for  the  defendant;  and  although  you  may 
believe  from  the  evidence  that  there  was 
such  negligence  on  the  part  of  said  employes, 
yet,  if,  in  going  on  the  track  as  she  did,  the 
deceased  failed  to  use  ordinary  care  for  her 
own  safety,  and  but  for  this  would  not  have 
been  injured,  then  you  will  find  for  the'  de- 
fendant, notwithstanding  such  negligence  on 
its  part." 

It  has  been  held  by  this  court  In  a  number 
of  cases  that  the  railroad  company  may  run 
its  trains  at  such  speed  as  It  pleases  over 
private  crossings,  «nd  that  it  is  not  required 
to  give  notice  of  the  approach  of  the  trains 
to  such  crossings,  unless  it  has  been  custom- 
ary for  these  signals  to  be  given,  and  they 
were  relied  on  by  persons  using  the  crossing. 
Johnson  v.  L.  &  N.  R.  R.  Co.,  91  Ky.  651,  25 
8  W.  754;  Louisville,  etc.,  R.  R.  Co.  v.  SuTT- 


ant,  96  Ky.  19T,  27  S.  W.  999,  16  Ky.  Law 
Rep.  546 ;  Davis  v.  C.  &  O.  B.y.  Co.,  116  Ky. 
144,  75  S.  W.  275;  Hoback  v.  Louisville,  etc., 
R.  R.  Co.,  09  S.  W.  241.  On  the  other  band, 
it  has  been  held  that  where  it  has  been  cu^ 
tomary  for  signals  to  be  given  of  the  ai* 
proach  of  trains  to  a  private  crossing,  and 
these  were  relied  on  by  persons  using  the 
crossing,  and  a  traveler  on  the  crossing  was 
struck  by  reason  of  a  failure  to  give  the  cus- 
tomary signals,  a  recovery  may  be  had.  L. 
&  N.  R.  R.  Co.  V.  Bodlne,  109  Ky.  509,  59  S. 
W.  740,  23  Ky.  Law  Rep.  147,  56  L.  R.  A. 
506 ;  Early's  Adm'r  v.  Louisville,  etc.,  B.  R. 
Co.,  115  Ky.  13,  72  S.  W.  848,  24  Ky.  Law 
Rep.  1807.  There  was  some  evidence  here 
that  the  trains  were  accustomed  to  give  the 
usual  signals  of  their  approach  to  this  cross- 
ing, and  that  persons  using  the  crossing  re- 
lied thereon.  This  evidence  was  sufficient  to 
submit  the  case  to  the  jury  under  the  rule 
referred  to.  No  one  saw  the  decedent  as  she 
approached  the  crossing.  No  one  knows 
whether  she  stopped,  looked,  or  listened,  or 
what  precautions  she  took.  This  being  tme, 
under  a  long  line  of  decisions  of  this  court. 
It  Is  not  presumed  that  she  was  guilty  of 
contributory  negligence,  and  the  question  is 
for  the  Jury.  The  court  therefore  did  not  err 
In  refusing  to  instruct  the  Jury  peremptorily 
to  find  for  the  defendant. 

The  rule  that  where  it  has  been  customary 
to  give  signals  at  a  private  crossing,  and  per- 
sons using  the  crossing  have  come  to  rely 
upon  them,  the  signals  may  not  be  omitted 
without  notice,  obtains  in  other  Jurisdictions. 
Westaway  v.  Chicago,  etc.,  R.  R.  Co.,  56 
Minn.  28,  57  N.  W.  222;  Nash  v.  N.  Y.  Cent. 
R.  R.  Co.,  117  N.  Y.  628,  22  N.  B.  1128;  33 
Cyc.  946,  and  cases  cited.  But  there  was  In 
this  case  evidence  that  the  train  failed  to 
whistle  or  give  any  signals  for  the  crossing 
as  often  as  they  gave  such  signals.  In  view 
of  this  evidence,  it  was  a  question  for  the 
Jnry  whether  the  custom  of  giving  signals 
for  this  crossing  prevailed  to  such  an  extent 
that  persons  using  the  crossing  had  a  right 
to  rely  on  the  signals  being  given.  It  Is  not 
material  that  some  trains  passed  this  cross- 
ing without  giving  the  usual  signals,  for 
some  trains  fail  to  give  signals  at  public 
crossings.  The  case  turns  on  whether  there 
was  such  a  custom  to  give  the  signals  that 
persons  using  the  crossing  had  the  right  to 
rely  on  it.  In  lieu  of  Instruction  No.  1,  the 
court  should  have  told  the  Jury,  in  substance, 
that  If  it  bad  been  customary  for  trains  to 
give  signals  of  their  approach  to  the  Woods 
crossing,  and  this  custom  had  prevailed  to 
such  an  extent  that  persons  using  the  cross- 
ing had  reason  to  rely  on  such  signals  being 
given,  and  the  train  in  question  failed  to 
give  reasonable  signals  of  its  approach  to 
the  crossing,  and  by  reason  of  such  failure 
the  decedent  was  struck  and  hurt,  they 
should  find  for  the  plaintiff  as  set  out  In  the 
instruction ;  otherwise  for  tlie  defendant. 

There  was  no  evidence  in  tihe  case  to  war- 
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K.  K.  vo.  T.  Onan,  iio  8.  W.  ssi,  33  Jiy.  lav/ 
B«p.  462.  An  Instruction  of  this  sort  should 
never  be  given,  unless  there  is  evidence  to 
warrant  it  L.  &  N.  R.  R.  Co.  y.  Joehlln,  110 
S.  W.  883,  33  Ky.  Law  Rep.  513. 

In  Southern  R.  R.  Co.  v.  Winchester,  127 
Ky.  164, 105  S.  W.  167,  where  we  had  before 
us  an  instruotlon  similar  to  No.  5,  we  said: 
"In  lieu  of  the  third  instruction  on  another 
trial,  the  court  will  tell  the  Jury  that  it  was 
the  duty  of  the  Intestate,  on  approaching  the 
crossing,  to  use  such  care  as  may  be  usually 
expected  of  an  ordinarily  prudent  person  to 
learn  of  the  approach  of  the  train  and  Iceep 
out  of  its  way;  that,  if  the  crossing  was  es- 
pecially dangerous.  It  was  Incumbent  on  him 
to  exercise  increased  care  commensurate 
with  the  danger;  and  that  if  he  failed  to 
exercise  such  care,  and  but  for  this  would 
not  have  been  Injured,  then  the  law  is  for 
the  defendant,  and  the  Jury  should  so  find, 
even  though  they  may  believe  from  the  evi- 
dence that  the  defendant  or  Its  employes 
were  negligent  as  set  out  in  No.  1  and  No. 
2."  Instruction  No.  0  given  by  the  court,  prac- 
tically conformed  to  the  rule  thus  laid  down, 
but,  for  brevity^  on  another  trial  the  court 
will  give  the  one  Instruction  Indicated. 

The  two  Instructions  we  have  outlined,wIth 
instruction  Nos.  4  and  8,  given  by  the  court, 
defining  "reasonable  signals"  and  "ordinary 
care,"  cover  the  whole  law  of  the  case.  The 
other  matters  complained  of  will  not,  per- 
haps, occur  on  another  trial. 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 

NTJNN,  C.  J.  I  agree  to  the  reversal,  but 
do  not  assent  to  the  opinion  wherein  it  re- 
lieves the  appellant  from  giving  warning  of 
the  approach  of  the  train  to  a  known  unusn- 
ally  dangerous  private  crossing.  As  decided 
by  this  court  In  the  case  of  L.  &  N.  R.  R.  Go. 
V.  Bodlne,  109  Ky.  509,  59  S.  W.  ,740,  23  Ky. 
Law  Rep.  147,  66  L.  R.  A.  506,  the  effect  of 
the  opinion  is  to  give  notice  to  railroad  com- 
panies to  cease  to  give  warnings  of  the  ap- 
proach of  their  trains  in  such  cases. 


CITY   OF   COLUMBUS   v.   BANK   OF   CO- 
LUMBUS. 

(Court  of  AppeaU  of  Kentucky.    Dec.  1,  1909.) 

1.  Taxation  (S  840*)— Penalties  fob  Noh- 

PATMENT. 

Where  a  bank  paid  a  personal  property  tax 
anlnwfuUy  assessed,  instead  of  a  franchise  tax 
assessed,  but  of  which  it  had  no  notice,  it  is  not 
liable  for  a  penalty  for  nonpayment  of  the  fran- 
chise tax. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  {  1656;   Dec.  Dig.  {  840.*] 


11  naa  no  nouce,  ii  M  oniy  iiaoie  lor  me  oiuer- 
ence  t>etween  such  taxes,  as  it  is  entitled  to  cred- 
it for  the  amount  paid. 

[EM.   Note. — For   other   cases,   see   Taxation, 
Cent.  Dig.  i  972;  Dec.  Dig.  S  627.»] 

3.  Taxation  (i  528*)— Intxbest  on  Taxes  Un- 
paid. 

Where  a  city  could  not  legally  demand  a 
franchise  tax  until  after  the  commencement  of 
the  action  therefor  by  the  passage  of  an  ordi- 
nance authori2ing  it,  interest  on  the  tax  before 
judgment  is  not  recoverable. 

[Ed.   Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  I  981;  Dec.  Dig.  I  628.  •] 

4.  Costs  (|  51*) — Pbehatukk  Action— ErracT 
OF  Amendment. 

Plaintiff,  who  was  not  entitled  to  maintain 
an  action  at  the  commencement  thereof,  and  l>e- 
fore  filing  an  amended  petition,  is  liable  for 
costs  accruing  l>efore  such  amendment. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  218-220;   Dec.  Dig.  §  51.»] 

5.  Appeai  and  Ebbob  (|  1171*)— Detebmina- 
tion  of  Cattse — Revebsai/— TBiviAi.  Mat- 

TEBS. 

A  Judgment  will  not  lie  reversed  where  the 
only  error  was  the  award  of  a  trivial  amount  of 
costs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4549 ;   Dec.  Dig.  f  1171.*] 

8.  Pleadino  (I  252*)— Amendment— Effect- 
New  Demand. 

A  new  demand,  after  filing  an  amended  peti- 
tion, is  not  necessary,  where  demand  was  made 
l>efore  action,  and  the  allegations  in  the  amend- 
ed petition  do  not  create  a  new  cause  of  action. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  736,  739;  Dec.  Dig.  I  252.*] 
7.  Taxation  ({  593*)— Vauditt  of  Tax— Peb- 

StlMPTION. 

The  levy  of  a  tax  by  the  proper  authorities 
is  presumed  to  be  legal  and  correct,  and  the  bur- 
den of  proving  its  illegality  is  on  a  person  resist- 
ing collection  theieof. 

[Ed.    Note.— For   other  cases,   see  Taxation, 
Cent.  Dig.  {  1215 ;   Dec.  Dig.  f  59a*] 

Appeal  from  Circuit  Court  Hickman 
County. 
"Not  to  be  ofllclally  reported." 
Action  by  the  City  of  Columbus  against 
the  Bank  of  Columbus.  From  a  judgment 
for  plaintlfT  granting  partial  relief,  it  ap- 
peals, and  defendant  prosecutes  a  cross-ap- 
peaL    Aflarmed. 

Shelboume  &  Smitb,  for  appellant    J.  M. 
Brumel,  for  appellee. 


SETTTLE,  J.  The  appellant  by  suit  In  the 
court  below  sought  to  recover  of  appellee  a 
franchise  tax  and  penalty  for  each  of  the 
years  1902.  1903,  1904,  1905,  and  1006,  ag- 
gregating 1476.77.  Appellee  filed  a  demurrer 
to  the  petition,  which  the  court  sustained  up- 
on the  ground  that  the  ordinances,  under 
which  appellant  was  attempting  to  collect 
the  tax  for  each  of  the  years  named,  were 
violative  of  the  state  Constitution,  and  there- 
fore void,  because  they  failed  to  specify  tbe 
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forming  to  the  provisloiui  of  the  Constitution, 
and  therefore  valid,  by  whicii  another  and 
legal  levy  of  the  franchise  tax,  for  each 
of  the  years  mentioned  sought  to  be  recov- 
ered of  appellee,  was  made.  To  the  petition 
as  thus  amended,  appellee  filed  an  answer 
traversing  all  the  averments  of  the  petition 
and  amendment,  and  attacking  affirmatively 
the  validity  of  the  tax  ordinances  in  ques- 
tion, also  the  validity  of  all  steps  taken  by 
appellant  looking  to  the  collection  of  the 
taxes  claimed.  It  appears  from  the  agreed 
facts  found  In  the  record  that,  though  not 
called  on  during  any  of  the  years  Indicated 
to  pay  a  franchise  tax,  appellee  bad  paid 
each  year  a  tax  to  appellant  upon  its  tan- 
gible and  intangible  property,  capital  stock, 
etc.,  amounting  In  the  aggregate  to  $300. 
The  assessment  of  the  tax  paid  by  appel- 
lee for  each  of  the  years  mentioned  was 
made  by  the  local  assessor.  Appellee  own- 
ed no  real  estate  during  these  years.  Dur- 
ing the  same  years,  and  for  each  of  them, 
the  state  board  assessed  all  of  appellee's 
property  in  arriving  at  the  value  of  its 
franchise  tax;  the  aggregate  of  the  fran- 
chise taxes  covering  the  series  of  years  being 
$371.1S.  The  assessments  made  each  year 
were  duly  certified  by  the  state  board  to  the 
clerk  of  the  Hickman  county  court,  but  were 
never  appUed  for  nor  used  by  appellant.  On 
the  bearing  the  circuit  court  gave  appellant 
judgment  against  appellee  for  the  diererence 
between  the  total  amount  of  the  taxes  paid 
by  appellee  during  the  years  in  controversy, 
and  the  total  of  franchise  taxes  assessed 
against  it  by  the  state  board  for  the  same 
years;  such  difference  being  $71.18.  The 
Judgment  allowed  appellant  no  penalties  and 
only  allowed  Interest  on  the  amount  recov- 
ered from  the  date  of  the  Judgment.  From 
that  Judgment  appellant  has  prosecuted  an 
appeal,  and  appellee  a  cross-appeal. 

Appellant  complains  that  the  circuit  court 
erred  In  refusing  to  allow  It  Judgment  for 
the  entire  amount  of  taxes  sued  for,  and  pen- 
alties. There  is  no  Just  ground  for  this 
complaint.  Appellee  paid  in  each  of  the 
several  years  for  which  taxes  were  claimed 
all  the  tax  demanded  of  it,  and  what  it 
thus  paid  each  year  was  put  a  little  less 
than  the  franchise  tax  assessed  against  it 
by  the  state  board.  It  does  not  even  appear 
that  appellee  did  not  know  it  was  paying 
each  year  the  amount  assessed  against  It  by 
the  state  board.  During  the  whole  of  that 
time  It  made  its  regular  reports  as  provid- 
ed by  law,  and  from  these  reports  the  state 
board  assessed  it  for  a  franchise  tax  from 
year  to  year.  These  assessments  were  in 
every  instance  certified  by  the  bobrd  to  the 
clerk  of  the  Hickman  county  court,  and  from 
them  appellant  could  have  gotten,  but  by  Its 
own  fault  failed  to  obtain,  the  tax  for  each 


appellee  tbt  penalties  which,  under  other 
circumstances,  it  might  properly  have  been 
required  to  pay.  It  was  also  right  that  ap- 
pellee should  have  had  credit  for  the  tax  it 
paid  from  year  to  year.  Indeed,  it  was  only 
justly  liable  for  the  difference  between  what 
It  paid  in  taxes  for  the  years  In  question 
and  what  it  should  have  paid  under  the  as- 
sessment of  the  state  board  for  the  same 
time;    that  difference  being  $71.18. 

Appellant  has  no  right  to  complain  that 
the  circuit  court  refused  to  allow  It  Interest 
upon  the  tax  for  each  year  from  the  time 
It  claims  It  should  have  been  paid,  as  It  had 
the  use  of  what  was  paid  each  year  by  appel- 
lee and  did  not  put  Itself  In  position  to  col- 
lect of  appellee  what  it  should  have  re- 
ceived until  about  30  days  before  the  Institu- 
tion of  this  action,  and  even  then  it  could 
not  legally  demand  or  collect  the  additional 
tax  until  the  enactment  of  valid  ordinances 
authorizing  it.  which  ordinances  were  not 
passed  untU  after  suit  was  brought  and  Just 
before  the  amended  petition  was  filed.  The 
court  therefore  did  right  in  only  allowing 
Interest  on  the  amount  of  tax  recovered  from 
the  date  of  the  judgment.  As  a  matter  of 
law  appellant  should  have  been  made  to  pay 
the  costs  of  the  action  accruing  down  to  the 
time  of  the  filing  of  the  amended  petition. 
This  Is  the  only  error  in  the  Judgment ;  but, 
as  the  amount  of  such  cost  is  so  small,  we 
will  not  disturb  the  Judgment  on  that  ac- 
count 

Appellee  complains  that  no  demand  was 
made  of  it  for  the  taxes  after  the  filing  of 
the  amended  petition.  We  have  concluded 
that  this  complaint  is  not  well  founded.  Ap- 
pellee knew,  from  the  demand  made  of  it  be- 
fore the  Institution  of  the  action,  that  it  was 
owing  the  taxes  claimed,  or  a  part  thereof, 
and  the  subsequent  steps  taken  by  appellant 
to  authorize  its  collection  did  not  create  a 
new  demand,  as  after  the  filing  of  the  amend- 
ed petition  appellee  owed  the  same  amount  of 
tax  that  It  did  when  the  demand  therefor 
was  made,  for  the  assessment  for  each  year 
made  by  the  state  board  remained  all  the 
while  unsatisfied. 

Appellee's  further  contention,  that  the  or- 
dinances last  enacted  by  the  city  authorities 
were  never  published  as  required  by  law, 
would  have  constituted  Just  ground  for  at- 
tacking their  validity,  if  it  had  made  proof 
of  such  failure;  but  such  proof  was  not 
made  by  appellee,  nor  does  It  appear  in  the 
agreed  statement  of  facts,  although  Its  an- 
swer alleged  that  the  ordinances  were  not 
published.  In  other  words,  the  burden  of 
showing  that  fact  rested  upon  appellee,  for 
this  court  has  repeatedly  declared  that  the 
creation  or  assessment  and  levy  of  a  tax  by 
the  proper  authorities  must  be  presumed  to 
be  legal  and  correct,  and  that  the  burden  of 
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proving  Its  Illegality,  If  any,  is  upon  the"  par- 
ty resisting  Its  payment.  Morgan  v.  Board 
of  CouucUmen,  121  S.  W.  1033. 

Finding  no  legal  ground  for  disturbing  the 
Judgment  the  same  is  affirmed  on  the  orig- 
inal appeal  and  cross-appeal. 


KEEN£T  et  al.  v.  WATERS  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  2,  1909.) 

1.  Appeal  and  Ebbob  (g  1039*)— Habmless 
Ebbob— Amendment  of  Pleading. 

Where  a  party  gets  the  full  benefit  of  a 
defense  attempted  to  be  pleaded  by  him,  he  can- 
not complain,  on  appeal,  that  the  answer  plead- 
ing the  defense  was  not  permitted  to  be  filed. 

[E:d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  1039.*] 

2.  FBArns.  fT*TrTi5  of  (i  I^O't— Pabol  Re- 
scission —  Oontbacts  Requibed  to  be  in 
Writing. 

Though  a  contract  is  required  by  statute  to 
he  in  writing,  it  may  be  rescinded  by  parol. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ue of.  Cent.  Dig.  S  342 ;  Dec.  Dig.  §  140.*] 
8.  CoNTBACTs  (§  350*)— Pabol  Rescission— 

Cleabness  or  Evidence. 

Where  two  witnesses  testified  to  the  parol 
rescission  of  a  contract,  neither  of  them  being 
impeached,  and  where  it  was  shown  that  a  suit 
between  the  parties  on  the  contract  had  been 
permitted  to  remain  upon  the  docket  without  ac- 
tion ever  being  taken  thereon  by  either  party, 
the  evidence  of  the  oral  rescission  was  suffi- 
ciently clear  to  authorize  its  admission  in  evi- 
dence by  the  trial  court,  and  to  warrant  an  in- 
struction as  to  its  effect  if  found  to  have  been 
agreed  on. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  S  350.*] 

4.  Champebtt   and    Maintenance    (J   4*)  — 

Chamfebtoub  Agbeements. 

Though  a  champertous  agreement  to  sell 
land  is  void  under  the  statutes,  the  cause  of 
action  which  is  the  subject  of  the  champertous 
agreement  is  not  destroyed  thereby. 

[EJd.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Dec.  Dig.  g  4.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

"To  be  officially  reported." 

Action  by  Frank  Waters  and  others  against 
J.  H.  Keeney  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

T.  J.  Morrow,  Cook  &  Jones,  and  Harrison 
&  Harrison,  for  appellants.  O.  H.  Waddle  & 
Son,  Jos.  Bertram,  and  J.  N.  Sharp,  for  ap- 
pellees. 

CLAT,  C.  The  appellees,  Frank  Waters 
and  others,  instituted  this  action  against  J. 
H.  Keeney  and  others  to  recover  a  tract  of 
land  in  Wayne  county,  Ky.,  consisting  of 
60  acres.  J.  H.  Keeney  and  others  denied 
the  title  of  appellees  and  pleaded  title  in 
themselves  by  adverse  possession.  The  jury 
returned  a  verdict  in  favor  of  appellees. 
From  the  Judgment  based  thereon,  this  ap- 
peal is  prosecuted. 

The  SO-acre  tract  of  land  was  patented 
by  James  Coffey  on  the  27th  day  of  June, 
1841.     Coffey,  in  bis  lifetime,  sold  this  land 


to  G.  W.  Troxell,  but  did  not  convey  the 
same  by  deed  or  other  writing.  On  January 
27,  1881,  four  out  of  the  five  heirs  of  James 
Coffey,  who  was  then  dead,  together  with 
his  widow,  made  a  deed  to  G.  W.  Troxell 
conveying  the  land  in  question.  The  deed 
recited  that  It  was  made  In  consideration 
of  $200  paid  to  James  Coffey  in  his  lifetime. 
Before  procuring  this  deed,  G.  W.  Troxell, 
on  October  8,  1880,  sold  by  title  bond  to 
James  H.  Davis  900  acres  of  land  in  Wayne 
county.  Including  the  land  in  controversy. 
On  April  20,  1888,  G.  W.  Troxell  instituted 
an  action  against  James  H.  Davis,  wherein 
be  sought  to  recover  a  balance  of  $50  due  as 
part  of  the  purchase  money  for  the  land 
sold  to  Davis.  To  this  action  Davis  filed  an 
answer.  In  which  he  pleadE>d  Inability  of 
Troxell  to  make  title  to  a  large  part  of  the 
300  acres  mentioned  in  the  bond.  This  ac- 
tion was  never  tried.  The  last  order  was 
made  at  the  May  term,  1889,  of  the  Wayne 
circuit  court.  In  the  year  1881  James  H. 
Davis,  who  then  held  the  title  bond  referred 
to,  requested  one  John  M.  Foster,  whom  he 
had  employed  in  removing  the  timber,  to 
move  upon  the  land  and  remain  there  until 
Davis  told  him  to  get  off.  Foster  first  moved 
upon  the  50-acre  tract  in  controversy.  He 
remained  there  for  about  two  years.  He 
then  built  a  house  on  an  adjoining  tract.  A 
small  portion  of  his  garden  extended  Into  the 
50-acre  tract  At  the  time  Foster  moved 
upon  the  land,  Davis  was  Indebted  to  hlJi 
In  the  sum  of  $70.  Foster  claims  that,  as 
Davis  failed  to  pay  this  amount,  he  then  be- 
gan to  claim  the  lands  as  his  own.  In  the 
year  1005  appellants  purchased  the  land  In 
controversy  from  Foster.  On  July  31,  190C, 
SalUe  Smith,  the  only  remaining  heir  of 
James  Coffey,  deceased,  together  with  her 
husband,  conveyed  her  one-fifth  interest  in 
the  land  in  question  to  appellees,  Frank  and 
Llle  Waters.  After  the  issues  were  made  up, 
appellants  became  aware  of  the  Institution 
and  pendency  of  the  action  of  G.  W.  Troxell 
against  James  H.  Davis.  On  January  28, 
1009,  they  tendered  an  amended  answer,  in 
which  they  pleaded  the  outstanding  title  bond 
from  G.  W.  Troxell  to  James  H.  Davis  as  a 
bar  to  a  recovery  by  appellees.  The  court 
did  not  permit  the  amended  answer  to  be 
filed.  After  the  discovery  of  the  record  in 
the  case  of  G.  W.  Troxell  dgalnst  James  H. 
Davis,  appellants  went  to  the  heirs  of  James 
H.  Davis  and  purchased  from  them  all  their 
right,  title,  and  interest  In  the  300  acres  of 
land.  Including  the  land  In  controversy.  Ap- 
pellees are  the  only  heirs  of  G.  W.  Troxell, 
deceased.  They  Introduced  evidence  to  the 
effect  that  the  written  contract  of  sale  be- 
tween G.  W.  Troxell  and  James  H.  Davis 
was  rescinded. 

Upon  the  trial  of  the  case,  the  court  in- 
structed the  Jury  to  find  for  appellees  the 
undivided   oue-flfth   of  the  50-acre  tract  of 
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land  In  controversy  under  the  title  conveyed 
to  them  by  the  deed  of  Sallle  and  J.  M. 
Smith.  As  to  the  remaining  four-flftbs  of 
said  tract  of  land,  the  court  directed  the 
jury  to  find  for  appellants,  unless  they  be- 
lieved from  the  evidence  that  an  agreement 
was  entered  into  between  G.  W.  Troxell  and 
James  H.  Davis,  whereby  the  title  bond 
from  Troxell  to  Davis,  Introduced  in  evi- 
dence, should  be  canceled  and  said  tract  of 
land  remain  the  property  of  Troxell,  in  con- 
sideration of  Troxell  releasing  Davis  from 
the  payment  of  the  balance  of  the  purchase 
money  due  him  from  Davis  for  the  land  and 
In  settlement  of  the  controversy  between 
them  as  to  the  payment  of  said  purchase 
money  and  of  the  title  to  the  lands  referred 
to  in  the  title  l>ond.  If  they  so  believed, 
they  were  told  to  find  for  appellees. 

It  is  first  insisted  by  appellants  that  the 
court  erred  in  refusing  to  permit  the  amend- 
ed answer  to  be  filed.  It  is  perfectly  mani- 
fest, however,  that  appellants  were  not  prej- 
udiced by  this  action  of  the  court  They 
were  permitted  to  offer  In  evidence  the  title 
bond  from  Troxell  to  Davis  and  all  the  rec- 
ord of  the  action  Instituted  by  Troxell 
against  Davis.  Appellants  not  only  received 
the  benefit  of  this  evidence,  but  the  court 
told  the  Jury,  In  effect,  to  find  for  the  appel- 
lants unless  they  believed  the  contract  of 
sale  was  rescinded.  No  instruction  more  fa- 
vorable to  appellants  could_  have  been  asked 
by  them.  Where  a  party  gets  the  benefit  of 
a  defense  pleaded  by  him,  he  cannot  com- 
plain that  the  answer  pleading  the  defense 
was  not  permitted  to  be  filed. 

But  it  is  Insisted  that  the  court  erred  in 
admitting  evidence  of  the  parol  rescission  of 
the  written  contract  of  sale  between  Troxell 
and  Davis.  While  there  is  some  confiict  of 
authority  upon  the  question  whether  or  not 
a  contract  In  writing,  and  which  is  required 
by  the  statute  to  be  in  writing,  can  be  re- 
scinded by  parol  agreement,  this  question 
has  been  decided  In  the  affirmative  by  this 
court  and  by  many  other  courts  of  this 
country.  Davis  v.  Benedict,  4  S.  W.  339,  9 
Ky.  Law  Rep.  200;    Hall  v.  Wright,   124  S. 

W. ;  Stearns  v.  Hall,  9  Cush.  (Mass.)  31 ; 

Beach  v.  Covillard,  4  Cal.  315;  Morrill  v. 
Ck>lehour,  82  111.  618;  Howard  v.  Gresham, 
27  Ga.  347 ;  Long  v.  Hartwell,  34  N.  J.  Law, 
116;  Wulschner  v.  Ward,  115  Ind.  219,  17 
N.  E.  273. 

It  is  also  insisted  by  appellants  that  the 
evidence  of  the  parol  rescission  in  this  case 
does  not  come  up  to  the  standard  set  In  the 
case  of  Davis  v.  Benedict,  supra,  where  it 
is  held  that  the  proof  must  be  clear  and 
convincing.  Two  witnesses  testified  upon 
this  point.  Neither  one  of  them  is  Impeach- 
ed. Their  evidence  Is  to  the  effect  that, 
after  the  institution  of  the  suit  by  Troxell 
against  Davis,  they  agreed  to  leave  the  mat- 
ter to  Joe  Roberts  and  Isaac  Foster  to  set- 


tle. They  compromised  the  matter  by  per< 
mitting  Troxell  to  take  back  the  60-acre 
tract  and  Davis  to  keep  the  timber  which 
he  had  gotten  from  the  land.  Both  Troxell 
and  Davis  agreed  to  this  settlement.  Fur- 
thermore, the  very  fact  that  the  suit  Insti- 
tuted by  TroxeU  against  Davis  was  permit- 
ted to  remain  upon  the  docket  without  ac- 
tion ever  being  taken  by  either  party  is  a 
circumstance  tending  to  support  the  testimo- 
ny of  the  two  witnesses.  We  therefore  con- 
clude that  the  evidence  of  the  oral  rescis- 
sion and  compromise^ was  sufficiently  clear 
and  convincing  to  authorize  its  admission 
by  the  court  and  to  justify  the  instruction 
complained  of. 

There  was  some  evidence  to  the  effect  that 
W.  A.  Kinnie,  agent  of  the  Steams  Lumber 
Company,  desired  to  purchase  the  Davis 
lands.  He  secured  from  Frank  Waters  and 
wife,  two  of  the  appellees,  a  contract  em- 
powering him,  as  their  agent,  to  employ 
lawyers  and  Institute  suit  for  the  purpose 
of  establishing  title  to  the  land  In  controver- 
sy. By  this  contract  Frank  Waters  and  wife 
were  to  convey  their  interest  in  said  lands  to 
Kinnie  In  the  event  of  a  recovery.  It  also 
appears  that  Kinnie  secured  from  Smith  and 
wife  a  deed  to  their  one-fifth  interest  in  the 
lands  in  controversy.  It  is  Insisted  by  ap- 
pellants that  the  above  contract  with  Kinnie 
was  champertous.  However  that  may  be, 
the  law  is  well  settled  in  this  state  that,  by 
the  terms  of  the  statute,  the  champertous 
agreement  to  sell  is  rendered  null  and  void — 
not  the  cause  of  action  which  is  the  subject 
of  the  champertous  agreement  Cumberland 
Telephone  &  Telegraph  Co.  v.  Maxberry,  121 
S.  W.  447;  Wehmhoff  v.  Rutherford,  98  Ky. 
91,  32  S.  W.  288,  17  Ky.  Law  Rep.  659. 

Upon  the  whole  case,  we  are  unable  to 
find  any  error  in  the  record  prejudicial  to 
the  substantial  rights  of  appellants,  and  the 
judgment  Is  therefore  affirmed. 


CITT  OF  MAYFIELD  v.  HUGHLET. 
(Court  of  Appeals  of  Kentucky.    Nov.  30,  1909.) 

1.  MUNICIPAI,  COBFOBATIOKB  (|  788*)  —  DE- 
FECTS IN  Sidewalk  —  Liabuxtt  vob  — 
Knowledge  of. 

The  duty  of  a  nunlcipality  to  keep  its 
streets  and  sidewalks  in  a  reasonably  safe  condi- 
tion for  persons  traveling  thereon  extends  to 
cases  where  the  obstruction  or  unsafe  condi- 
tion of  the  street  is  brought  about  by  persons 
other  than  the  agents  of  the  city ;  but  the  party 
seeking  to  recover  for  failure  to  perform  such 
duty  must  show  that  the  city  had  knowledge 
of  the  defect  or  might  have  had  knowledge 
thereof  by  the  use  of  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  i  1641;  Dec  Dig.  | 
788.  •) 

2.  MuniCIPAI.  COBPOBATIONB  (|  759*)— Ohab- 
TEB— Taxation— Liabilut  fob  Defkotive 

Sidewalks. 

It  is  no  defense  to  an  action  against  a  city 
of  the  fourth  class  for  personal  injuries  from 
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falling  on  a  defective  sidewalk  that  the  terri- 
tory where  the  accident  occurred  had  been  an- 
nexed too  late  to  be  subject  to  taxation  that 
year,  and  that  the  taxes  for  subsequent  years 
were  insufficient  to  improve  streets  or  sidewallcs, 
since  the  charter  of  such  cities  gives  them  the 
right  to  build  sidewalks  and  assess  the  cost 
against  the  abutting  property,  so  that  it  was 
unnecessary  for  the  city  to  levy  any  general  tax 
for  such  purposes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  759.*] 

8.  MuNiciPAi,  Ck>BPOHA'noNS  (I  791*)— De- 
fects IN  S1DEWAI.KB— Notice. 
'  Where  it  was  shown  that  an  excavation, 
which  lowered  a  sidewalk  and  allowed  an  ol>- 
struction  to  protrude,  over  which  plaintiff  fell, 
was  made  about  three  months  prior  to  the  ac- 
cident, the  city  was  chargeable  with  notice  of 
the  obstruction. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1648;  Dec.  Dig.  S 
791.*] 

Appeal  from  Ciicnit  Court,  Graves  County. 

"To  be  officially  reported." 

Action  by  W.  F.  Hugbley  against  the  City 
of  Mayfield.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

M.  B.  Holifleld,  for  appellant  Hester  & 
Martin,  for  appeHee, 


CLAT,  C.  This  action  was  instituted  by 
appellee,  W.  F.  Hughl^,  to  recover  damages 
for  personal  Injuries  occasioned  by  his  fall- 
ing over  an  obstruction  In  one  of  the  streets 
of  the  city  of  Mayfield.  The  Jury  returned 
a  verdict  in  favor  of  appellee  for  the  sum  of 
$2oO,  and  the  city  appeals. 

In  the  year  1907  the  street  on  which  ap- 
pellee receive^  his  Injuries;  which  is  known 
as  South  First  street,  was  annexed  to  the 
city  of  Mayfield.  At  the  time  appellee  re- 
ceived his  injuries,  he  was  on  his  way  from 
bis  home  to  a  union  labor  meeting.  It  was 
a  dark  night,  and  there  were  no  street  lights 
in  the  Immediate  neighborhood.  At  the  time 
he  was  engaged  in  conversation  with  a 
friend.  The  accident  occurred  in  front  of 
the  residence  of  Caroline  Armstrong.  Hav- 
ing determined  to  build  a  sidewalk  In  front 
of  her  property,  she  made  an  excavation  In 
order  to  make  the  grade  of  her  walk  conform 
to  the  grade  of  the  other  walks  which  had 
been  built  In  doing  this,  she  lowered  the 
ground  and  caused  the  stop  box  belonging 
to  the  Mayfield  Water  &  Light  Company  to 
project  above  the  ground  to  a  height  of  about 
six  Inches.  While  appellee  had  a  general 
Imowledge  of  the  location  of  the  stop  box,  be 
momentarily  forgot  its  presence  and  stump- 
ed his  toe  against  it  and  fell  to  the  ground. 
Appellant  filed  an  answer  containing  four  par- 
agraphs. The  first  paragraph  contained  a 
general  denial.  The  second  paragraph  con- 
tained a  plea  of  contributory  negligence.  The 
third  paragraph  contained  a  plea  to  the  ef- 
fect that  Caroline  Armstrong,  without  any 


notice  to,  or  any  order,  permission,  or  au- 
thority from,  the  city  of  Mayfield,  undertook 
to  build  a  sidewalk  In  front  of  her  premises, 
and  made  the  excavation  which  caused  the 
stop  box  to  project  high  and  thus  cause  the 
Injuries  complained  of.  The  fourth  para- 
graph contained  a  plea  to  the  effect  that  the 
annexed  territory  where  the  accident  oc- 
curred was  taken  Into  the  city  when  it  was 
too  late  to  subject  the  same  to  taxation  for 
the  year  1907,  and  that  In  the  years  1907 
and  1908  all  the  taxes  were  levied  upon  prop- 
erty in  the  city  that  were  permissible  under 
the  charter  of  the  city  and  the  laws  and 
Constitution  of  the  Commonwealth,  and  that 
the  city  could  not  In  either  of  said  years 
improve  the  street  or  walkway  In  question 
without  expending  more  money  than  was 
levied  for  public  Improvements. 

It  is  first  Insisted  by  appellant  that  the 
court  erred  In  sustaining  a  demurrer  to  the 
third  and  fourth  paragraphs  of  the  answer. 
This  contention,  however,  is  without  merit 
The  rule  is  well  settled  that  the  duty  and 
consequent  liability  of  a  municipality  to  keep 
Its  streets  and  sidewalks  In  a  reasonably 
safe  condition  for  persons  traveling  thereon 
extends  to  those  cases  where  the  obstruc- 
tion or  unsafe  condition  of  the  street  is 
brought  about  by  persons  other  thaiv  the 
agents  of  the  city;  but,  to  Impose  liability 
upon  the  municipality  in  such  cases.  It  de- 
volves upon  the  party  seeking  a  recovery 
to  show  that  the  city  had  knowledge  of  the 
defect,  or  might  have  had  knowledge  thereof 
by  the  use  of  reasonable  care  and  watchful- 
ness. 28  Cyc.  1353.  Another  statement 
of  the  rule  is  as  follows:  "A  municipal  cor- 
poration Is  liable  for  Injury  resulting  from 
an  excavation  or  obstruction  in  one  of  Its 
public  streets,  made  by  an  abutting  owner 
for  his  own  purposes,  if  the  corporation  had 
actual  or  constructive  notice  of  the  danger- 
ous condition  of  the  street  for  a  suificlent 
length  of  time  to  enable  It  to  guard  the  pub- 
lic safety."    28  Cyc.  1354. 

Nor  did  the  fourth  paragraph  present  any 
defense.  The  charter  of  cities  of  the  fourth 
class  gives  to  the  city  the  right  to  construct 
or  reconstruct  its  sidewalks  and  assess  the 
cost  thereof  against  the  property  of  the  abut- 
ting landowners.  It  was  unnecessary  for 
the  city  to  levy  any  general  taxes  for  such 
purposes,  and  the  fact  that  it  did  not  have 
any  funds  levied  for  the  purpose  furnished 
no  reason  for  not  proceeding  to  have  the 
sidewalk  constructed  or  reconstructed  as  au- 
thorized by  the  charter.  The  evidence  shows 
that  the  excavation  by  Caroline  Armstrong 
was  made  about  three  months  prior  to  the 
accident  Thus  the  city  had  plenty  of  time 
to  order  the  work  done. 

While  it  Is  not  shown  that  appellee's  In- 
juries were  at  all  serious,  we  cannot  say 
that  the  sum  of  $250  is  excessive. 

The  Instructions  are  not  complained  of. 
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and  there  was  trafflclent  evidence  to  Justify 
the  Bubmission  of  tbe  case  to  the  Jury. 

For  the  reasons  given,  the  Judgment  is 
affirmed. 


AMERICAN  CREDIT-INDEMNITY  CO.  OP 

NEW  YORK  V.  NATIONAI/ 

CLOTHING  OO. 

(Court  of  Appeals  of  Kentucky.    Nov.  30,  1909.) 

1.  Appeal  and  Ebbor  (S  302*)  —  Review  — 
Gbounds  of  Motion  fob  New  Tbial. 

The  ground  of  a  motion  for  new  trial:  "Er- 
ror of  law  occurring  at  the  trial  and  excepted  to 
at  the  time  by  this  defendant" — is  so  general 
that  tbe  action  of  tbe  trial  court  cannot  be 
reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1744;   Dec.  Dig.  i  302.*] 

2.  Appeal   and   Ebbob   ({   1003*)— Review— 
Vebdict  Aoainbt  Weight  of  Evidence. 

The  only  issue  of  fact  in  an  action  on  an 
indemnity  policy  being  whether  plaintiff  report- 
ed, in  its  application  for  tbe  policy,  that  its  net 
loss  for  the  year  and  a  half  it  had  been  in 
business  prior  to  the  application  was  onl^  $1,- 
500,  and  such  representation,  while  appearing  in 
the  ai)plication  when  introduced  in  evidence, 
being  in  the  handwriting  of  defendant's  agent, 
and  plaintiff  agent,  who  made  the  application, 
having  testified  that  he  made  no  such  repre- 
sentation, but  that  he  told  defendant's  agent 
that  plaintiff  had  no  way  of  ascertaining  what 
its  loss  had  been,  and  plaintiff  having  exhibited 
what  purported  to  be  a  copy  of  the  application, 
which  had  been  left  with  it,  and  which  had  no 
representation  on  the  subject,  it  cannot  be  said 
on  appeal  that  the  verdict  is  so  flagrantly 
against  the  weight  of  evidence  as  to  authorize 
its  being  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3938-3943;    Dec  Dig.  { 

Appeal  from  Circuit  Court,  Graves  County. 

"Not  to  be  officially  reported." 

Action  by  the  National  Clothing  Company 
against  the  American  Credit-Indemnity  Com- 
pany of  New  York.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

Moorman  &  Warren,  for  appellant  Rob- 
bins  &  Thomas,  for  appellee. 

BARKER,  J.  This  action  was  instituted 
by  the  appellee  to  recover  Judgment  upon  a 
policy  of  Indemnity  issued  by  appellant  to  It 
The  defense  was  that  thel  appellee  bad 
fraudulently  misrepresented  the  amount  of 
its  net  loss  upon  the  business  done  by  it 
prior  to  the  time  of  the  application  for  the 
I)olicy  in  question.  It  was  agreed  upon  the 
record  that,  if  the  plalntilT  (appellee)  was 
entitled  to  recover  at  all,  It  was  entitled  to 
the  sum  of  $2,913.00.  After  the  Issues  were 
made  up,  the  case  was  submitted  to  a  Jury, 
and  a  verdict  rendered  in  favor  of  the  ap- 
pellee for  the  sum  of  $2,913.09.  The  defend- 
ant filed  a  motion  and  grounds  for  a  new 
trial,  which  were  overruled,  and  it  is  here 
on  appeal. 

The  first  question  presented  Is  the  scope  of 
our  power  to  review  the  rulings  of  the  low- 
er court  under  the  motion  and  grounds  for 


a  new  trial  filed  by  appellant  These  are 
as  follows:  "The  defendant  the  Amerlcao 
Credit-Indemnity  Company,  of  New  York, 
comes  and  moves  the  court  to  set  aside  tbe 
verdict  herein,  and  grant  it  a  new  trial  of 
this  action,  and  in  support  of  its  said  motion 
it  assigns  the  following  reasons:  (1)  That 
the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  is  against  the  weight  of  the  evi- 
dence, and  is  contrary  to  law.  (2)  Ehror  of 
law  occurring  at  the  trial  and  excepted  to 
at  the  time  by  this  defendant"  The  second 
assignment  of  error  is  so  general  in  its  char- 
acter that  we  cannot  consider  wider  it  any 
of  the  errors  of  law  discussed  in  the  brief. 
This  court  has  often  held  that  in  order  that 
we  may  review  the  errors  complained  of, 
they  must  be  set  forth  specifically  in  tbe 
grounds  for  a  new  trial.  This  rule  is  only 
complied  with  when  the  errors  complained 
of  are  so  specifically  set  forth  that  the  at- 
tention of  the  trial  court  is  definitely  direct- 
ed to  them.  Thompson  v.  Commonwealth, 
122  Ky.  501,  91  S.  W.  701,  28  Ky.  Law  Rep. 
1137;  McLaln  v.  Dibble  &  Co.,  76  Ky.  297; 
Slater  ▼.  Sherman,  68  Ky.  208;  Common- 
wealth V.  Williams,  77  Ky.  297;  Ohio  Valley 
Ry.  Co.  V.  Kuhn,  5  S.  W.  419,  9  Ky.  Law- 
Rep.  467;  Jones  v.  Wocher,  90  Ky.  230,  1* 
S.  W.  911,  12  Ky.  Law  Rep.  105;  Meaux  v. 
Meaux,  81  Ky.  475;  L.  &  N.  R.  R.  Co.  v. 
McCoy.  81  Ky.  403. 

It  follows  from  this  principle  that  the  only 
question  which  we  are  authorized  to  ex- 
amine under  the  motion  and  grounds  for  a 
new  trial  imder  discussion  Is  whether  or  not 
the  evidence  supports  the  verdict  The  Is- 
sue of  fact  presented  was  simply  whether  or 
not  the  appellee  reported  to  the  ai^ellant,  in 
its  application  for  a  policy  of  Indemnity,  that 
its  net  loss  for  the  time  It  had  been  in  busi- 
ness prior  to  the  application  was  only  $1,500. 
Undoubtedly  the  words  constituting  this  rep- 
resentation appeared  In  tbe  application  when 
that  paper  was  Introduced  In  evidence;  but 
they  were  In"  the  handwriting  of  appellant's 
agent,  and  appellee's  agent,  who  made  the 
application,  testified  positively  that  he  made 
no  such  representation,  but,  on  the  contrary, 
told  the  agent  for  appellant  that  his  company 
had  no  way  of  ascertaining  what  the  net 
loss  In  their  business  had  been  during  the 
year  and  a  half  they  had  been  in  business 
prior  to  the  application.  Appellee  also  ex- 
hibited what  purported  to  be  a  copy  of  the 
application  which  had  beea  left  with  It  and 
this  had  no  representation  in  regard  to  the 
net  loss  as  is  claimed  by  appellant 

Upon  the  whole,  we  think  the  Jury  had  a 
right  to  find  the  issue  of  fact  submitted  to 
them  in  favor  of  appellee;  certainly  we 
would  not  be  justified  In  saying  that  tbe  ver- 
dict is  so  flagrantly  against  the  weight  of 
the  evidence  as  to  authorize  Its  being  set 
aside. 

Judgment  affirmed. 
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WALKER  V.  COENBrrr  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  1,  1900.) 

1.  Tbesfass  to  Tbt  Title  (g  44*)— Tbiai/— 
Direction  of  Vebdict. 

Where  plaintiff  showed  title  of  various  pat- 
ents and  surveys  by  oral  testimony  introduced 
without  objection,  one  of  which  defendant  relied 
on,  and  also  recorded  agreements  as  to  lines, 
the  refusal  to  direct  a  verdict  for  defendant, 
on  the  ground  that  plaintiff  failed  to  show  a  rec- 
ord title,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TJUe,  Dec  Dig.  i  44.*] 

2.  Fbaitds,    Statute  of  (§  70*)— Aqbeement 
Relating  to  Land — Boondabies. 

A  verbal  agreement  between  adjoining  land- 
owners, fixing  the  boundary  between  their  land 
80  as  to  avoid  litigation,  is  not  within  the  stat- 
ute of  frauds,  but  is  valid  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {  112;   Dec.  Dig.  f  70.*] 

8.  BOUNDABIKS   (i    46*)  — ESTABUBHKENT   BY 

AOBEEHENT. 

An  agreement  between  adjoining  landown- 
ers fixini^  their  boundary,  executed  either  by  a 
marked  line  or  by  actual  possession,  is  notice  to 
all  the  world  of  such  boundary. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  212-228, 249-251 ;  Dec.  Dig.  {  46.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  oflncially  reported." 

Action  by  Jason  Cornett  and  others  against 
Jerry  Walker.  Plaintiffs  bad  judgment,  and 
defendant  appeals.    Affirmed. 

Eversole  &  Erersole,  Greene,  Van  Winkle 
&  Schoolfleld,  and  Wootton  &  Morgan,  for 
appellant    Jobn  Li.  Dizon,  for  appellees. 

CLAT,  C.  Appellees,  Jason  Cornett  and 
others.  Instituted  this  action  against  Jerry 
Walker  In  trespass  to  try  title.  Appellant, 
Jerry  Walker,  denied  the  title  of  appellees 
and  pleaded  title  In  himself.  The  issues 
were  completed  by  a  reply.  Evidence  was 
beard  and  the  case  submitted  to  the  Jury, 
which  returned  a  verdict  In  favor  of  appel- 
lees. From  the  judgment  based  thereon,  ap- 
pellant. Walker,  appeals. 

Many  years  ago  Jackson  G.  Combs,  who 
was  surveyor  of  Perry  county,  made  a  sur- 
vey on  Second  creek  In  that  county  for  An- 
drew Combs.  Previous  to  making  this  sur- 
vey, he  had  made  a  survey  In  the  name  of 
William  V.  Lusk  for  several  hundred  acres 
of  land.  A  patent  was  Issued  to  Lusk  In 
the  year  1845.  The  Lusk  survey  embraced 
and  covered  a  portion  of  the  land  embraced 
In  the  survey  made  for  Andrew  Combs.  It 
appears  that  Jackson  G.  Combs  was  the  real 
owner  of  the  survey  made  for  William  V. 
Lusk.  On  May  19,  1852,  Jackson  O.  Combs 
and  Andrew  Combs  entered  into  a  written 
agreement,  by  which  they  fixed  an  agreed 
line  between  their  tracts  of  land.  This  agree- 
ment was  signed  by  both  parties  and  record- 
ed In  the  Perry  county  court  By  the  agree- 
ment It  was  stipulated  that  the  line  between 
the  lands  of  the  parties  thereto  should  begin 
at  the  stepping  rock  at  the  head  of  Jerry 
Combs'  Branch  and  run  the  divide  to  the 


bead  of  Raccoon.  Thereafter  Jackson  G.- 
Combs  died,  and  all  bis  interest  In  the  sur- 
vey was  sold  to  J.  H.  Combs  and  William  V. 
Lusk.  On  May  4,  1887,  William  V.  Lusk, 
J.  H.  Combs,  and  Andrew  Combs  entered  In- 
to a  written  agreement  fixing  the  division- 
line  between  their  lands.  By  that  agreement 
It  was  stipulated  that  the  division  line  was- 
to  run  as  follows:  "Beginning  at  the  top- 
of  the  mountain  at  the  head  of  Big  Branch, 
running  with  the  divide  to  the  Big  Piney 
Knob  at  the  head  of  Winder  Rock;  thence 
down  the  top  of  the  short  brushy  i>oInt  to 
the  conditional  line  between  Andrew  Combs 
and  Shade  Stacy  on  Second  creek;  thence 
running  with  the  line  to  the  top  of  the  di- 
vide between  the  forks  of  Second  creek."' 
The  evidence  for  appellees  tends  to  show' 
that  by  this  agreement  Andrew  Combs  was- 
to  get  all  the  land  in  the  William  V.  Lusk 
patent  on  Second  creek,  while  J.  H.  Combs 
was  to  have  all  the  land  that  Andrew  Combs 
had  patents  for  on  the  river  side.  John  S. 
Combs  had  surveys  for  land  adjoining  the 
land  of  Andrew  Combs.  Andrew  Combs  and 
John  S.  Combs  agreed  on  a  division  line,  ancF 
the  same  was  marked  out  about  17  years 
prior  to  the  institution  of  this  action.  Ac- 
cording to  the  testimony  for  appellees,  by 
the  agreement  thus  made  between  John  S, 
Combs  and  Andrew  Combs,  John  S.  Combs- 
was  to  have  all  the  land  Andrew  Combs  own 
ed  on  Big  Branch,  and  Andrew  Combs  wa» 
to  have  all  the  land  John  S.  Combs  owned 
on  what  was  called  "Deaden  Branch."  On 
February  17,  1891,  John  S.  Combs  and  his 
wife,  Rebecca  Combs,  conveyed  the  land  In 
controversy  to  appellees,  Jason  Cornett  and 
others,  by  deed  duly  recorded  In  the  Perry 
county  clerk's  ofllce.  The  evidence  for  appel- 
lees tends  to  show  that  Millie  Cornett,  the 
mother  of  appellees,  and  appellees,  had  lived 
upon  the  land  in  controversy  for  20  or  25 
years.  The  land  was  a  part  of  the  William 
V.  Lusk  patent  and  survey,  and  appellees 
obtained  the  same  by  the  deed  from  Jobn  S. 
Combs  and  the  several  conditional  line  agree- 
ments made  between  the  former  owners 
thereof.  The  testimony  for  appellant  was  to 
the  effect  that  he  and  Robert  F.  Fields  ob- 
tained title  to  the  land  in  question  by  deed 
from  Joslah  Combs  and  wife  and  William  V. 
Lusk,  dated  September  22,  1893,  and  record- 
ed in  the  Perry  county  clerk's  office.  The 
evidence  for  appellant  also  tends  to  show 
that  the  land  in  controversy  was  not  affected 
by  any  of  the  agreed  lines  relied  upon  by 
appellees. 

Appellant  Insists  that  the  court  erred  la 
falling  to  give  a  peremptory  Instruction  in 
his  favor,  on  the  ground  that  appellees  fail- 
ed to  show  any  record  title.  While  the  vari- 
ous patents  and  surveys  relied  upon  by  ap- 
pellees were  not  Introduced,  witnesses  were 
permitted  to  testify  to  tbem  without  objec- 
tion, and  appellant,  himself,  relies  for  title 
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showing  this  fact,  and  the  further  fact  tbat 
tliey  obtained  tbe  land  by  the  division  lines 
referred  to,  appellees  connected  their  title 
with  the  Lusk  patent,  the  existence  of  which 
seems  to  have  been  admitted  by  all  the  par- 
ties, including  appellant.  That  being  the 
case,  tbe  court  did  not  err  In  refusing  to  In- 
struct the  Jury  to  find  for  appellant. 

It  Is  next  Insisted  that  tbe  court  erred  In 
admitting  evidence  of  the  oral  agreement  as 
to  the  division  line  between  Andrew  Combs 
and  John  S.  Ck>mbs,  and  that,  even  If  It  was 
valid  between  the  parties,  it  was  not  bind- 
ing on  William  V.  Luslc,  who  was  not  a  par- 
ty thereto,  and  was  not  binding  on  appellant, 
who  had  no  notice  thereof.  It  Is  well  set- 
tled In  this  state  that  a  verbal  agreement,  en- 
tered Into  between  the  owners  of  tbe  adjoin- 
ing tracts  of  land,  fixing  the  division  line 
between  their  lands,  so  as  to  avoid  litigation, 
is  valid  and  enforceable,  and  Is  not  within 
the  statute  of  frauds.  E^elds  v.  Slzemore, 
105  S.  W.  438;  Grlder  v.  Davenport,  80  S. 
W.  866.  It  has  farther  been  held  that  an 
agreement  between  adjoining  owners,  fixing 
their  boundary,  executed  either  by  a  marked 
line  or  by  actual,  adverse  possession,  carries 
notice  to  all  the  world  of  the  fact.  Warden 
V.  Addington,  115  S.  W.  241.  While  it  Is 
true  that  Lusk  was  not  a  party  to  the  con- 
ditional line  agreement  between  Andrew 
Combs  and  John  S.  Combs,  yet  he  was  a  par- 
ty to  the  conditional  line  agreement  by  which 
Andrew  Combs  got  all  of  the  land  In  the 
Lusk  patent  on  Second  creek.  If  by  that 
agreement  William  V.  Lusk  parted  with  his 
title  to  the  land  on  Second  creek,  he  could 
not  thereafter  convey  to  appellant  the  land 
to  which  he  bad  no  title.  Appellant  obtain- 
ed only  that  which  Lusk  owned  at  the  time. 
It  is  immaterial  that  Lusk  was  not  a  par- 
ty to  the  oral  agreement  between  Andrew 
Combs  and  John  S.  Combs,  for  he  had  parted 
with  his  title  to  the  land  in  question. 

The  Issue  in  the  case  was  properly  submit- 
ted to  the  Jury,  and,  while  there  is  a  sharp 
conflict  In  the  evidence,  we  cannot  say  that 
the  finding  of  the  Jury  Is  flagrantly  against 
ine  evidence. 

Judgment  affirmed. 


STRAIGHT  CREEK  COAL  MINING  CO.  ▼. 

STRAIGHT  CREEK  COAL  &  COKE  CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  8,  1909.) 

1.  Oabbiebs  (§  4*)  —  "Common  Oabbiebs"  — 
Switch  Tback  of  Coal  Company. 

One  who  constructs  a  railroad  switch,  un- 
der Ky.  St.  1909,  i  815  (Russell's  St.  §  5352), 
authorizing  the  owner  of  a  coal  mine  within 
three  miles  of  a  railroad  to  condemn  a  right  of 
way  for  a  railroad  switch  to  get  his  product  to 
market,  and  providing  that  the  owner  of  such 


contravention  of  Const.  |  210,  providing  tbat  do 
corporation  engaged  in  the  business  ox  common 
carrier  shall  own  a  mine,  so  that  it  can  either 
ship  or  permit  to  be  shipped  by  the  lessees  of  its 
mine  all  products  thereof  free  of  charge. 

[Ed.  Note.-^Por  other  cases,  see  Carriers,  Dec. 
Dig.  i  4.*  . 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1313-1319;   vol.  8,  p.  7007.] 

2.  CABBIEBS     (S     199*)  —  DiSCBIiaNATIOIT     IIT 

Rates. 

A  coal  company,  which  constmcts  a  rail- 
road switch  to  .its  mine  and  allows  the  hauling 
over  it  of  coal  of  its  lessees  and  others,  does  not 
discriminate  against  such  others,  whom  it  char- 
ges five  cents  a  ton  trackage,  by  charging  its 
tenants  only  eight  cents  a  ton  royalty ;  such 
charge  to  also  cover  transportation  over  the 
track. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  199.*] 

3.  Cabbiebs  (S  199*)— Discbimination— LmES 
Opebated. 

A  railroad  company,  which  has  a  mortgage 
on  the  switch  road  of  a  coal  company  coming 
into  its  road  at  P.,  and  without  charge  puts  its 
empty  cars  on  the  switch  for  the  vanons  mine- 
owners  alone  it,  and  when  they  are  loaded  hauls 
them  over  the  switch  to  P..  making  its  charges 
from  P.,  only,  the  same  to  all  shippers,  does  not 
operate  the  switch  as  part  of  its  general  system. 
80  as  to  be  subject  to  the  charge,  of  discrimina- 
tion on  account  of  the  trackage  charges  made 
by  the  coal  company  owning  the  switch. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  199.*] 

4.  Cabbiers  (J  200*)— Bxtobtionatb  Chabges. 

A  coal  company,  which  constructs  a  switcli 
to  its  mine,  and  which  is,  under  Ky.  St  1909,  f 
815  (Russell's  St.  (  5352),  subject  to  the  general 
railroad  laws,  to  the  extent  that  it  cannot  make 
extortionate  track  charges  to  others,  cannot,  till 
it  has  been  repaid  its  outlay  for  construction,  be 
claimed  by  others  to  make  such  extortionate 
charges ;  the  charges  being  such  as  were  agreed 
on  with  them  before  the  construction  of  the 
track  as  a  consideration  for  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  {  200.*] 

5.  INTESEOT  (I  66*)— Recoveby— Pleading. 

No  claim  of  interest  having  been  made  in 
the  pleadings  by  plaintiff,  it  cannot  complain 
that  none  was  allowed,  even  from  the  filing  of 
the  suit. 

[Ed.  Note.— For  other  cases,  see  Interest. 
Cent.  Dig.  f  147;  Dec.  Dig.  {  6&*] 

Appeal  from  Circuit  Court,  Bell  County. 

"To  be  officially  reported." 

Suit  by  the  Straight  Creek  Coal  &  Coke 
Company  against  the  Straight  Creek  Coal 
Mining  Company.  Judgment  ^or  plalntUT, 
and  defendant  appeals;  plaintiff  also  bring- 
ing a  cross-appeal.    Affirmed. 

T.  O.  Anderson,  for  appellant  D.  B.  Lo- 
gan and  Kohn,  Batrd,  SIoss  &  Kohn,  for 
appellee.  Benjamin  D.  Warfleld  and  Charles 
W.  Metcalf,  for  Louisville  &  N.  R.  Co. 

LASSINO,  J.  The  Straight  Creek  Coal 
&  Coke  (Company  ia  a  corporation  owning 
large  bodies  of  coal  and  timber  lands  In 


•For  other  cases  see  «am«  topic  and  secUon  NUUBBR  in  Dae.  *  Am.  Digs.  U07  to  data,  *  Rsportar  IndcxM 
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Bell  county,  Ky.  For  more  than  10  years  it 
has  operated  a  coal  mine  on  a  tract  of  its 
land  on  the  waters  of  Straight  creek,  about 
2%  miles  eastwardly  from  PineTllle.  It  al- 
so has  a  coke  plant  and  a  sawmill  there. 
In  order  to  get  Its  products  to  the  market, 
it  owns  and  operates  a  railroad  switch  run- 
ning from  Its  mines  and  coke  plant  to  the 
liOuiSTllle  &  Nashville  Railroad  at  Pine- 
Yille.  The  corpora^on  owns  no  rolling  stock 
except  a  few  logging  cars  on  which  it  brings 
Its  logs  to  Its  sawmill.  It  rents  an  engine 
from  the  LouisTille  &  Nashville  Railroad 
Company  with  which  to  do  the  necessary 
switching  of  coal  cars  on  the  yards  at  its 
mines.  In  1905  the  corporation  desired  to 
develop  a  large  body  of  its  land  which  lays 
some  four  miles  northwardly  of  its  coal  and 
coke  plant  In  order  to  do  this,  it  entered 
into  a  contract  with  the  Louisville  &  Nash- 
ville Railroad  Co<QPan7  ^  liuild  this  four 
miles  of  additional  switch  from  its  mining 
camp  to  the  property  to  be  developed;  the 
expenditure  to  be  repaid  to  the  Louisville 
&  Nashville  by  the  coal  company's  paying 
five  cents  per  ton  for  every  ton  transported 
over  the  new  switch.  To  further  secure 
the  payment  of  the  cost  of  building  the 
switch,  the  coal  company  executed  and  de- 
livered to  the  railroad  company  a  mortgage 
upon  its  whole  railroad  switch,  and  the  rail-' 
road  company  agreed  to  maintain  the  switch 
during  the  existence  of  the  mortgage,  and  to 
haul  the  coal  company's  coal  from  Its  mines 
to  Plnevllle  free  of  charge.  In  order  to  se- 
cure the  right  of  way  for  tl)e  new  switch, 
the  coal  company  entered  Into  contracts 
with  the  various  landowners  through  whose 
lands  It  was  proposed  to  run,  by  which  it 
was  agreed,  among  other  things,  that  the 
owner  conveyed  a  right  of  way  50  feet  wide 
to  the  coal  company,  and  the  latter  agreed 
that  the  landowner  might  have  the  use  of 
the  switch  for  transporting  his  coal  to  mar- 
ket at  a  trackage  charge  of  five  cents  per 
ton.  Along  the  line  of  the  proposed  new 
switch,  the  Howards  owned  a  tract  of  land, 
and  they  (except  one  infant  to  be  hereafter 
noticed)  conveyed  to  the  appellee  by  deed  a 
right  of  way  through  their  land.  The  deed 
contains  the  agreement  between  the  owners 
of  the  land  and  appellee  concerning  the 
trackage  charges  to  be  paid  by  the  vendors 
to  appellee  for  the  use  of  Its  switch.  So  far 
as  it  Is  necessary  to  notice  this  contract,  it 
may  be  stated  that,  as  a  consideration  for 
the  right  of  way,  the  owners  of  the  land 
and  their  assignees  were  to  have  the  use  of 
the  switch  at  a  trackage  charge  of  five  cents 
per  tcm.  One  of  the  Howards  was  an  in- 
fant, and,  although  his  guardian  ottered  to 
convey  to  appellee  for  the  ward  his  Inter- 
est in  the  right  of  way.  It  was  thought  bet- 
ter that  a  friendly  condemnation  suit  should 
be  instituted  and  carried  to  Judgment  in 
order  to  fully  bind  the  infant;  and  this 
was  done.  With  this  exception  the  record 
shows  that  the  appellee  obtained  its  entire 


right  of  way  for  the  new  switch  by  con- 
tract 

During  the  pendency  of  the  negotiations 
between  appellee  and  the  Howard  heirs  for 
the  right  of  way,  certain  individuals,  who 
afterwards  organized  themselves  I'»to  a  cor- 
poration called  the  Straight  Creek  Coal  Min- 
ing Company,  were  negotiating  with  the 
Howards  for  a  lease  of  their  property  for 
the  purpose  of  opening  and  operating  a  coal 
mine  thereon.  This  corporation  is  the  ap- 
pellant In  this  action.  After  the  switch  was 
built,  the  appellant  opened  its  coal  mine, 
and  for  some  time  shipped  coal  over  the 
switch  to  PinevUle  under  the  contract  made 
by  appellee  and  the  Howards,  and  during 
this  period  paid  the  trackage  charges  In  ac- 
I  cordance  with  the  terms  of  the  contract  be- 
tween appellee  and  appellant's  lessors,  the 
I  Howards.  Afterwards,  however,  appellant 
i  refused  to  pay  further  trackage  charges,  as- 
'  serting  that  appellee  was  a  common  carrier 
!  and  was  discriminating:  against  it  by  not 
;  charging  other  coal  miners  on  its  switch  any- 
thing for  trackage,  and  that  therefore  It  was 
not  required  to  pay  anything  for  the  use  of 
the  switch.  This  position  is  based  upon  the 
following  state  of  facts:  In  order  to  induce 
the  Louisville  &  Nashville  Railroad  Company 
to  build  the  four  miles  of  switch  Involved 
here,  the  appellee  company  found  it  necessary 
to  insure  the  railroad  company  against  loss 
by  reason  of  its  outlay  in  building  the  switch ; 
and  to  do  tbis  it  entered  into  a  contract  with 
the  railroad  that  it  would  make  certain  de- 
velopments of  coal  mines  upon  Its  land,  which 
would  Insure  a  large  haulage  over  the  road 
and  farnlsh  to  the  railroad  company  a  large 
quantity  of  freight  from  Plnevllle  to  the  vari- 
ous coal  markets  of  the  country.  In  order 
to  make  good  this  contract  with  the  railroad 
company,  the  appellee  leased  parts  of  Its 
land,  which  was  to  be  developed  by  the  switch, 
to  two  coal  mining  companies,  and  agreed, 
among  other  things,  that  In  consideration  for 
the  payment  by  Its  tenants  of  eight  cents 
royalty  on  each  ton  of  coal  mined,  it  would 
haul,  or  cause  to  be  hauled,  the  coal  of  Its 
tenants  to  the  Louisville  &  Nashville  Rail- 
road for  the  purjjose  of  being  transported  to 
the  market;  it  being  especially  agreed  that 
the  eight-cent  royalty  was  to  cover  both  pay- 
ment for  the  coal  and  the  transportation  of 
it  from  the  mine  to  the  Louisville  &  Nash- 
ville Railroad.  So  that  the  real  questions 
here  are:  (1)  Is  the  appellee^  In  the  use  of  Its 
switch,  a  common  carrier?  (2)  If  It  be  such, 
does  the  effect  of  the  contract  between  It  and 
Its  tenants  result  in  an  illegal  discrimination 
In  the  trackage  charges  as  between  appellant 
and  the  tenants?  It  is  not  disputed  by  any 
of  the  parties  to  this  record  that.  If  appellee 
is  a  common  carrier,  it  may  not  discriminate 
In  trackage  charges  between  Its  patrons,  and 
that  if  it  allows  any  of  its  patrons  to  haul 
over  Its  switch  free,  then  it  cannot  charge 
trackage  against  any  of  Its  patrons;  and 
therefore,  if  it  be  ascertained  that  appellee 
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is a  common  carrier,  the  qnestion  at  once 
arises:  Is  tbe  contract  with  its  tenants  a  dis- 
crimination In  freight  or  trackage  rates  be- 
tween them  and  tbe  other  patrons  along  Its 
line? 

Appellee,  being  a  corporation  engaged  In 
tbe  coal  mining  business,  points  out  that 
under  the  Constitution  it  cannot  be  a  com- 
mon carrl»;  and  in  support  of  this  position 
relies  upon  tbe  provision  of  section  210  of 
that  instrument,  which  Is  as  follows:  "No 
corporation  engaged  In  tbe  business  of  com- 
mon carrier  shall,  directly  or  indirectly,  own, 
manage,  operate,  or .  engage  In  any  other 
business  than  that  of  a  common  carrier,  or 
hold,  own,  lease  or  acquire,  directly  or  in- 
directly, mines,  factories  or  timber,  except 
such  as  shall  be  necessary  to  carry  on  Its 
business;  and  tbe  General  Assembly  shall 
enact  laws  to  give  efCect  to  the  provisions  of 
this  section."  It  is  obvious  that  the  fore- 
going provision  of  the  Constitution  prohibits 
appellee,  if  It  be  a  common  carrier,  from 
owning  or  operating  a  coal  mine.  Section 
815  of  the  Statutes  (Russell's  St  f  5352) 
authorizes,  among  other  things,  the  owner  of 
a  coal  mine  within  three  miles  of  any  navi- 
gable stream  or  railroad  to  condemn  a  right 
of  way,  not  to  exceed  50  feet  wide,  for  the 
purpose  of  building  a  switch  or  track  in  or- 
der to  get  his  produce  to  market.  We  can- 
not presume  that  the  Legislature  Intended  by 
section  815  to  authorize  a  coal  mining  cor- 
poration to  violate  the  Constitution  by  be- 
coming a  common  carrier,  and  therefore  we 
must  assume  that  when  the  owner  of  a 
coal  mine  or  stone  quarry.  In  order  to  de- 
velop his  property,  builds  a  railroad  switch 
or  track,  he  does  not  th^eby  become  a 
"common  carrier"  within  the  meaning  of 
section  210  of  the  Constitution.  But  under 
section  815  of  tbe  Statutes  "the  owner  or 
operator  of  such  road  shall  be,  so  far  as 
they  are  applicable,  governed  and  controlled 
by  the  laws  relating  to  other  railroads,  and 
shall  have  the  same  rights  and  privileges 
granted  to  corporations  owning  and  oper- 
ating lines  of  railroad."  Assuming,  then, 
for  the  purposes  of  this  case  (but  not  decid- 
ing), that  appellee  built,  or  caused  to  be 
built.  Its  railroad  switch  under  the  provi- 
sions of  section  815  of  the  Statutes,  does 
the  contract  with  Its  tenants  discriminate 
against  appellant  and  the  other  Independent 
mining  companies  along  its  lines  who  are 
charged  five  cents  per  ton  trackage?  We 
think  not  In  the  first  place,  the  very  ob- 
ject and  end  of  building  the  switch  was  to 
develop  appellee's  land,  and  for  this  pur- 
pose it  obligated  Itself  to  lay  out  the  round 
sum  of  about  $00,000,  and  upon  which  It 
pays  Interest  until  the  principal  sum  Is  re- 
paid to  the  Louisville  &  Nashville  Railroad 
Company.  Appellee's  tenants  represent  ap- 
pellee and  stand  upon  the  same  plane  in 
the  use  of  Its  switch.  If  appellee  so  desires, 
as  does  the  appellee  Itself.  The  leases 
which  appellee  made  to  Its  tenants  are  the 


instrumentality  for  tbe  development  of  tb» 
land  and  rendering  it  productive.  If  the 
appellee  cannot  lease  its  land,  and  Is  un- 
able to  open  and  operate  mines  for  Itself, 
then  the  whole  purpose  of  the  switch  is 
frustrated.  We  therefore  conclude  that  as 
the  switch  was  built  to  develop  appellee'» 
land,  It  has  a  right  to  either  ship,  or  permit 
to  be  shipped  by  Its  tenants,  all  products  oT 
the  land  over  the  switch,  free  of  charge. 

But  even  If  we  felt  less  certain  of  this 
view  than  we  do,  there  Is  nothing  in  this 
record  to  show  that,  appellant  has  been  dis- 
criminated against  in  favor  of  appellee'» 
tenants.  The  tenants  pay  to  appellee  eight 
cents  per  ton,  which  by  contract  covers  both 
royalty  and  trackage  or  freight  charges.  It 
must  be  conceded  that  It  has  the  right  to- 
make  its  royalty  as  low  as  It  pleases,  even- 
to  giving  its  tenant  the  coal  for  the  mining 
of  it;  and,  this  being  true,  appellant  cannot 
claim  to  be  discriminated  against  as  long 
as  the  tenant  \a  required  to  pay  as  much 
as  five  cents  per  ton  for  both  trackage  and 
royalty.  Upon  this  view  appellant  cannot 
say  that  It  Is  discriminated  against  until 
the  tenant  Is  required  to  pay  less  than  five 
cents  per  ton  for  the  coal  and  Its  trans- 
portation to  PlnevIUe.  It  is  not  disputed 
that  the  independent  miners  along  the  line 
of  appellee's  switch  are  required  to  pay  pre- 
cisely the  same  traclcage,  five  cents  per  ton  ; 
and  the  only  claim  of  discrimination  is  Id 
regard  to  the  two  mining  companies  which 
are  the  tenants  of  appellee.  It  Is  not  dis- 
puted that  appellee  owns  the  switch  In  ques- 
tion; that  Is,  It  Is  not  disputed  that  It  has 
obligated  Itself  to  pay  the  Louisville  &  Nash- 
ville Railroad  Company  for  building  It  the 
round  sum  of  $90,000,  that  It  pays  part  of 
this  principal  sum  annually,  and  pays  legal 
Interest  on  the  unpaid  balance  until  the 
whole  of  the  principal  sum  Is  finally  dis- 
charged. 

One  of  the  contentions  of  appellant  la 
that  appellee  has  leased  Its  switch  to  the 
Louisville  &  Nashville  Railroad  Company, 
and  therefore  that  company  is  operating  It 
as  a  part  of  Its  general  system,  and  that  It 
Is  discriminating  against  appellant  But 
tbe  evidence  in  this  case  Indubitably  shows 
that,  while  the  first  written  contract  drawn 
up  between  the  Louisville  &  Nashville  Rail- 
road Company  and  appellee  used  the  word 
"lease,"  afterwards  it  was  changed,  and  a 
new  writing  drawn,  which  showed  the  real 
contract  between  the  parties  to  be  that  the 
Louisville  &  Nashville  Railroad  Company 
had  a  mortgage  upon  the  switch  of  appel- 
lee In  order  to  more  fully  secure  the  repay- 
ment of  the  funds  expended  by  the  railroad 
in  the  building  of  the  switch;  and  the  evi- 
dence further  shows  that  the  railroad  com- 
pany puts  in  Its  empty  cars  on  the  switch 
for  tbe  various  mineowners  along  Its  line, 
and  when  these  are  loaded  hauls  them  over 
the  switch  to  Pinevllle  free  of  charge.  In 
other  words,  It  makes  no  charge  to  any  of 
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the  mining  companies  for  what  It  does  In 
tbe  operation  of  tlie  switch.  The  Louls- 
Tille  &  Nashville  Railroad  Company  has 
adopted  PlneTille  as  the  general  distributing 
point  for  all  of  the  mines  in  that  neighbor- 
hood, say,  in  a  radius  of  15  or  20  miles,  and 
It  has  one  common  freight  charge  from  that 
fK>int  to  the  various  maricets  which  it  en- 
forces against  all  the  shippers  alike.  This 
is  called  in  the  record  the  "Pinevllle  rate," 
and  it  is  clearly  established  that  this  rate  is 
■enforced  upon  all  shippers  without  any  dis- 
crimination whatever. 

The  appellant  also  complains  that  the 
trackage  rate  of  five  cents  per  ton  is  extor- 
-tionate.  The  evidence,  however,  does  not  bear 
■out  this  contention.  All  of  the  evidence  in 
the  case  bearing  upon  this  point  tends  to 
show  that  five  cents  per  ton  is  a  reasonable 
:rate  under  the  circumstances.  Moreover,  it 
Is  the  rate  that  was  agreed  upon  by  the  les- 
:Bor8  of  the  appellee  company  as  a  consid- 
-«ration  for  the  grant  of  the  right  of  way. 
This  Is  fully  set  forth  in  the  deed  from  the 
Howards  to  the  appellee.  The  deed  also 
■contains  a  provision  that  the  contract  for 
the  use  of  the  appellee's  switch  redounds  to 
the  benefit  of  all  assignees  of  the  owners  of 
the  land.  It  was  under  this  contract  that 
.appellant  began  the  use  of  the  switch,  and 
it  paid  the  charges  in  accordance  with  the 
terms  of  the  contract  for  some  time.  We 
•conclude  therefore  that,  under  the  conditions 
now  prevailing,  five  cents  per  ton  is  a  rea- 
-sonable  trackage  charge.  If,  after  the  ap- 
pellee company  has  been  repaid  its  whole 
■outlay,  it  should  be  ascertained  that  five 
-cents  per  ton  is  too  great  a  charge,  then, 
upon  a  proper  showing,  the  rate  may  be  re- 
■duced.  The  appellee,  while  not  a  common 
carrier,'  is  regulated  by  the  general  laws 
■concerning  railroads  in  so  far  as  they  are 
.applicable,  and  therefore  the  appellee  can- 
not prevent  persons  along  its  line  from  using 
its  switch  npon  the  payment  of  a  proper 
charge;  nor  can  it  make  this  charge  so 
great  as  to  be  either  prohibitive  or  eztortion- 
.ate.  But  as  the  rate  of  five  cents  was  agreed 
upon  in  advance,  and,  acting  upon  this  agree- 
ment, appellee  has  built  the  switch  and  in- 
■curred  a  large  indebtedness  therefor,  those 
who  use  it  cannot  be  heard  to  say  that  this 
-charge  is  too  great  or  extortionate  until  ap- 
pellee has  been  reimbursed  for  its  outlay. 
It  has  to  repay  the  railroad  company  the 
original  cost  price  and  pay  Interest  on  the 
unpaid  balance  until  the  whole  is  paid.  It 
must  also  pay  all  taxes  that  are  assessed 
against  the  switch.  And  certainly  it  would 
be  inequitable  to  permit  those  along  the 
line,  who  have  contributed  nothing  to  the 
building  of  the  switch,  who  have  no  money 
invested  In  It,  aiyi  who  do  not  have  to  keep 
it  in  repair,  to  use  it  free  of  charge.  This 
position  would  put  the  owner  of  the  switch 
in  a  worse  position  towards  its  use  than  a 
■stranger,  because,  if  the  stranger  may  use 
the  switch  without  charge  as  freely  as  the 


owner, 'and  pay  nothing  for  the  cost  of 
building  it,  or  taxes  or  repairs,  this  posi- 
tion is  infinitely  preferable  to  that  of  the 
owner.  We  conclude  therefore:  That  the 
payment  of  the  trackage  charges  Is  a  con- 
dition precedent  to  the  use  of  the  switch;  that 
the  amount  of  five  cents  per  ton,  under  pres- 
ent conditions.  Is  not  too  great;  and  that 
appellant  must  pay  it  l>efore  it  has  a  right 
to  use  appellee's  property. 

None  of  the  cases  cited  by  appellant  are 
apposite  to  the  question  in  hand.  ,  The  appel- 
lee does  not  dispute  that,  if  it  is  a  common 
carrier.  It  may  not  discriminate  between  its 
patrons,  and  therefore  it  is  not  necessary  to 
discuss  any  of  the  numerous  cases  cited  to 
show  that  common  carriers  cannot  discrim- 
inate In  favor  of,  or  against,  any  of  those 
who  ship  over  their  lines.'  The  case  of  Bed- 
ford Stone  Co.  v.  Oman,  115  Ky.  369,  73  S. 
W.  1038,  24  Ky.  Law  Rep.  2274,  did  not  In- 
volve the  question  we  have  here.  There  the 
Louisville  &  Nashville  Railroad,  under  the 
evidence,  owned  the  switch,  and  had  absolute 
control  of  it  as  a  part  of  Its  general  system, 
and  it  was  refusing  to  permit  Oman  to  ship 
stone  over  the  switch  at  any  rate;  in  other 
words,  it  was  refusing  to  serve  him  as  a  com- 
mon carrier  at  all.  And  it  was  there  held 
that  the  Louisville  &  Nashville  Railroad, 
while  it  had  such  control  and  ownership  of 
the  switch,  could  not  refuse  to  haul  Oman's 
freight.  That  is  not  the  question  here.  The 
Louisville  &  Nashville  Railroad  hauls  the 
freight  of  appellant  from  the  mine  to  Pine- 
vllle without  any  charge  to  it,  and  from 
Pineville  to  the  market  it  charges  appellant 
the  same  rate  that  it  charges  all  other  ship- 
pers to  the  same  place  under  the  same  condi- 
tions. The  question  is  not  between  appel- 
lant and  the  Louisville  &  Nashville  Railroad, 
but  between  appellant  and  the  Straight  Creek 
Coal  &  Coke  Company,  the  owner  of  the 
switch ;  that  company  being  perfectly  will- 
ing for  appellant  to  use  its  switch,  but  ask- 
ing from  it  a  fair  remuneration  for  its  use. 
The  Oman  Case  is  the  exact  opposite  of  the 
case  at  bar.  The  case  of  Greasy  Creek  Co. 
V.  Jelklco  Co.,  116  S.  W.  1189,  involved  the 
constitutionality  of  section  815  of  the  Ken- 
tucky Statutes,  which  authorizes  the  condera-  ■ 
nation  of  private  property  for  coal  switches. 
There  was  no  question  of  freight  rates  in- 
volved or  discussed.  All  that  was  decided 
there  was  that  switches  built  under  section 
815  are  governed  by  the  railroad  law  In  so 
for  as  it  is  applicable.  The  court  said  noth- 
ing in  that  case  which  would  intimate  that 
one  mining  company  might  use  the  switch  of 
another  mining  company  without  paying  a 
fair  remuneration  for  its  use. 

There  was  no  dispute  between  appellant 
and  appellee  of  the  proper  amount  which  the 
latter  should  receive,  If  it  had  a  right  to  re- 
cover at  all ;  in  other  words,  the  number  of 
tons  shipped  were  not  disputed,  and  applying 
the  trackage  charge  of  five  cents  for  each  ton 
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would  show  the  proper  amount  of  recovery. 

Upon  the  trial  of  the  case  before  tbo  cir^ 
cult  Judge,  be  decided  the  Issues  herein  in- 
volved In  favor  of  the  appellee,  and  gave 
Judgment  for  the  sum  of  $2,247.70,  and  this 
Judgment  is  aflSrmed,  both  as  to  the  Straight 
Creek  Coal  ft  Coke  Company  and  the  Louis- 
ville ft  Nashville  Railroad  Company. 

On  the  cross-appeal  brought  by  plalntUf, 
complaint  Is  made  that  the  court  erred  in 
falling  to  allow  Interest  on  its  claim,  at  least 
from  the  date  of  the  filing  of  the  suit;  plain- 
tiff's suit  being  upon  an  open,  running  ac- 
count. It  was  clearly  within  the  discretion 
of  the  chancellor  to  allow  Interest  or  not; 
but.  Inasmuch  as  no  claim  for  Interest  was 
made  in  the  pleadings  by  plaintifF,  it  is  in  no 
position  to  complain  that  none  was  allowed, 
and  for  this  reason  the  Judgment  is  afiSrmed 
on  the  croas-appeal. 

BARKER,  J.,  not  sitting. 


SPECHT  V.  CITY  OF  LOUISVILLa 
(Court  of  Appeals  of  Kentucky.    Nov.  30,  1909.) 

1.  Taxation    (S   40*)  — EJnforcement  — Uni- 

rOBMITY. 

Ky.  St  1909,  i  2998  (Rassell's  St.  |  947), 
providing  that  uncollected  tax  bills  shall  be 
deemed  a  debt  and  may  be  enforced  as  such,  ex- 
cept those  against  persons  under  disability,  by 
the  remedies  given  for  the  recovery  of  debt,  and 
that  all  unpaid  tax  bills  shall  draw  a  specified 
rate  of  Interest,  etc.,  exempts  infants,  married 
women,  and  lunatics  from  the  method  of  proce- 
dure prescribed  for  the  collection  of  unpaid  tax 
bills,  but  makes  all  tax  bills  liable  to  the  speci- 
fied rate  of  interest,  and  is  not  invalid  as  mak- 
ing any  difference  in  the  levy  of  taxes,  and  the 
fact  that  it  authorizes  a  personal  Judgment 
against  an  adult  under  no  disability  does  not 
render  the  act  unconstitutional. 

fEd.    Note. — Fgr   other   casea,   see   Taxation, 
Dec  Dig.  §  40.»] 

2.  rsTTBT  ^8  10*)— Delinqueht  Taxes— Pen- 
alty—VAMDiTT—tJBtjRY. 

Kv.  St  1909,  {  2998  (Russell's  St.  §  947), 
providing  that  unpaid  tax  bills  shall  for  the 
first  year  bear  interest  at  the  rate  of  one-half  of 
1  per  cent  for  every  month  or  fraction  thereof, 
and  thereafter,  of  1  per  cent,  for  every  month  or 
fraction  thereof  until  paid,  imposes  a  penalty  on 
delinquent  taxpayers,  and  ii  not  invalid  as 
seeking  to  enforce  the  collection  of  -a  rate  of  in- 
terest in  excess  of  6  per  cent,  established  as  the 
legal  rate,  by  section  2218  (section  1814),  and 
is  not  in  violation  of  section  2219  (section  181!>V 
providing  that  contracts  and  assurances  made 
for  the  loan  or  forbearance  of  money  at  a  great- 
er rate  than  the  legal  rate  of  interest  shall  be 
void  as  to  the  excess  of  the  legal  rate,  since  a 
tax  is  neither  a  contract  nor  a  loan,  nor  a  for- 
bearance of  money,  though  it  is  treated  as  a 
debt  for  the  purpose  of  defining  its  mode  of  col- 
lection. 

[Ed.  Note. — For  other  casea,  see  Usury,  Cent. 
Dig.  K  30,  91 :  Dec.  Dig.  1 16.*] 
a.  Statutes  (§  93*)— Classification— Vaud- 

ITT. 

The  laws  providing  for  the  organization 
and  powers  of  the  various  classes  into  which 
cities  may  be  divided  under  the  Constitution, 
requiring  the  Legislature  to  assign  the  various 


cities  to  the  classes  in  which  they  belong,  are 
general  laws,  where  they  are  made  applicable 
alike  to  all  cities  falling  within  the  designated 
class,  and  the  laws  governing  cities  of  the  first 
class  are  general  laws,  though  they  are  applica- 
ble in  fact  to  only  one  city. 

fEd.  Note.— For  other  cases,  see  Statutes,  Cent 
Dig.  S  102;  Dec.  Dig.  |  93.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty,  Chancery  Branch,   First  Divtaion. 

"To  be  officially  reported." 

Action  by  the  City  of  Louisville  against 
William  Bpecht.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Harrison  &  Harrison,  for  appellant.  Clay- 
ton B.  Blakey  and  Joseph  S.  Lawton,  for  ap- 
pellee. 

LASSINO,  J.  This  litigation  calls  in  ques- 
tion the  constitutionality  of  section  2996,  Ky. 
St  1909  (Russell's  St  §  947).  Its  validity  is 
assailed  upon  two  grounds:  First,  that  It 
affects  only  adult  persons  and  does  not  ap- 
ply to  the  property  of  Infants,  persons  under 
the  disability  of  coverture,  or  Insane  per- 
sons; and,  second,  because  the  rate  of  inter- 
est charged  on  tax  bUls  is  usurious  and  in 
violation  of  sections  2218  and  2219,  Ky.  St 
(Russell's  St  if  1814,  1815).  Section  2998  of 
the  Statutes,  which  is  as  follows:  "All  tax 
bills,  uncollected  in  whole  or  In  part,  and 
which  remain  in  the  bands  of  the  tax  re- 
ceiver on  the  first  day  of  May  succeeding  the 
date  on  which  they  i^ere  listed  with  him  for 
collection  against  any  person  owning  prop- 
erty In  his  own  right,  shall  be  deemed  a 
debt  from  such  person  to  said  city  arising  as 
by  contract  and  may  be  enforced  as  such 
(except  those  against  the  persons  under  the 
disability  of  Infancy,  coverture  or  unsound 
mind)  oy  all  remedies  given  for  the  recovery 
of  debt  in  any  court  of  this  commonwealth 
otherwise  competent  for  that  purpose;  and 
those  bills  assessed  against  an  administrator, 
executor  or  trustee  shall  be  a  charge  against 
the  whole  succession  of  trust  estates  and 
may  be  In  either  case  enforced  accordingly, 
this  being  In  addition  to  the  other  remedies 
hereinafter  given.  All  tax  bills  remaining 
unpaid  on  the  first  day  of  May,  succeeding 
the  date  on  which  they  were  listed  with 
the  tax  receiver  for  collection  shall  bear 
interest  at  the  rate  of  one-half  of  one  per 
cent  for  every  month,  or  fraction  of  a  month, 
from  date  until  the  first  day  of  the  next 
succeeding  May,  and  thereafter  shall  bear 
Interest  at  the  rate  of  one  per  cent,  for  every 
month,  or  fraction  of  a  month,  until  paid" — 
was,  prior  to  its  adoption  in  1906.  section 
2998  of  the  Kentucky  Statutes  of  1903.  and 
from  a  comparison  of  the  two  acts  it  will 
be  observed  that,  so  far  as  the  first  objec- 
tion raised  by  appellant  Js  concerned,  the 
acts  are  identical,  in  that  In  each  act  there 
is  an  express  provision  that  the  tax  owing  by 
the  property  owner  shall  be  deemed  a  debt 


•For  other  cases  see  sama  topic  and  secUon  NUUBBR  in  Dec.  &  Am.  Digs.  1S07  to  date,  *  Reporter  ladszM 
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competent  for  that  purpose.  There  Is  an  ex- 
press proTlslpn  In  each  act  exempting  from 
this  method  of  procedure  infants,  married 
women,  and  lunatics.  This  exemption,  how- 
ever, Is  In  their  favor  merely  as  to  the 
method  of  procedure;  whereas,  the  tax  and 
interest  charged  for  delay  in  its  payment 
are  the  same  against  all  property,  whether 
owned  by  adults  or  Infants,  women,  married 
or  single,  and  persons  sane  or  insane.  The 
statute  makes  no  difference  whatever  in 
the  levy  of  taxes  or  the  rate  of  interest  that 
shall  be  charged.  The  only  difference  is  that 
a  personal  Judgment  may  be  taken  against 
an  adult  under  no  disability;  whereas,  in- 
fants and  persons  under  disability  can,  un- 
der the  express  provisions  and  terms  of  the 
act,  have  no  personal  Judgment  rendered 
against  them,  and  the  remedy  must  be  a 
proceeding  against  the  property  itself.  There 
is  no  provision  that  the  property  of  an  in- 
fant, or  a  married  -woman,  or  insane  person 
should  not  be  held  liable  to  the  payment  of 
the  same  taxes  and  rate  of  interest  as  that 
of  an  adult 

In  the  cases  of  Walston  y.  City  of  Louis- 
ville, 66  S.  W.  385,  23  Ky.  Law  Rep.  1852, 
and  Woolley  v.  City  of  Louisville,  114  Ky. 
556.  71  S.  W.  893,  24  Ky.  Law  Rep.  1357,  this 
court  passed  ^]pon  the  constitutionality  of 
this  act  prior  to  its  amendment  in  1906,  and 
held  It  to  be  constitutional,  and,  so  far  as 
the  first  objection  raised  by  appellant  is 
concerned,  the  acts  are  identical.  No  com- 
plaint can  justly  be  made  because  the  Legis- 
lature saw  fit  to  define  a  different  mode  of 
procedure  In  enforcing  the  payment  of  tax 
claims  against  the  property  of  infants  and 
persons  under  disability  from  that  which 
should  be  applied  in  enforcing  airollar  claims 
against  adults  under  no  disability,  so  long 
as  the  tax  sought  to  be  collected  against 
each  is  the  same;  and  the  act  In  quest'  >n 
Is  undoubtedly  so  drawn  as  to  apply  equally 
to  all  property,  for.  In  its  concluding  sen- 
tence, we  find  the  following:  "All  tax  bills 
remaining  unpaid  on  the  first  day  of  May, 
succeeding  the  date  on  which  they  were  list- 
ed with  the  tax  receiver  for  collection  shall 
bear  Interest  at  the  rate  of  one-half  of  one 
per  cent,  for  every  month,  or  fraction  of  a 
month,  from  date  until  the  first  day  of  the 
next  succeeding  May,  and  thereafter  shall 
bear  Interest  at  the  rate  of  one  per  cent, 
for  every  month,  or  fraction  of  a  month, 
until  paid."  This  is  the  only  portion  of  said 
act  which  fixes  the  rate  of  interest  that 
shall  be  paid,  and  It  will  be  observed  that 
it  applies  alike  to  all  property  without  excep- 
tion. We  therefore  conclude  that  the  objec- 
tion raised  by  appellant  to  the  validity  of 
this  act,  on  the  ground  that  it  is  not  uni- 
form in  its  application,  is  not  well  taken. 


collection  of  a  rate  of  Interest  thereon  in 
excess  of  6  per  cent,  which  by  section  2216 
of  the  statutes  Is  established  as  the  legal 
rate,  It  is  In  direct  violation  of  section  2219, 
which  provides  that  all  contracts  and' assur- 
ances made  for  the  loan  or  forbearance  of 
money  or  other  thing  of  value  at  a  greater 
rate  than  the  legal  rate  of  Interest,  as  pro- 
vided for  by  section  2218,  shall  be  void  as 
to  the  excess  of  the  legal  rate.  The  trouble 
with  this  argument  is  that  a  tax  is  neither  a 
contract  nor  a  loan  nor  a  forbearance  of 
money  in  the  sense  in  which  these  terms 
are  used  in  the  statute  referred  to.  It  re- 
mains a  tax,  and  it  is  treated  as  a  debt  mere- 
ly for  the  purpose  of  defining  its  uiode  of 
collection.  The  interest  charge  Is  upon  tax- 
es remaining  unpaid  at  a  designated  date 
and  is  in  the  nature  of  a  penalty  for  their 
nonpayment,  and  It  has  frequently  been  held 
that  it  is  a  matter  of  legislative  discretion 
as  to  what  penalty  shall  be  imposed  by  the 
Legislature  for  the  nonpayment  of  taxes,  and 
this  legislative  will  has  never  been  disturb- 
ed or  interfered  with  ao  long  as  the  penalty  • 
has  not  been  fixed  at  a  figure  that  could  be 
considered  unreasonable,  unjust,  or  confis- 
catory.. In  the  two  cases  above  referred  to. 
of  Walston  v.  City  of  Louisville,  and  Woolley 
v.  City  of  Louisville,  it  was  expressly  held 
that  the  collection  of  an  Interest  charge  up- 
on overdue  taxes  was  in  the  nature  of  a 
penalty.  It  Is  true  that  the  act  in  force 
when  passed  upon  in  those  cases  did  not  au- 
thorize the  imposition  and  collection  of  12 
per  cent  interest,  but  it  did  authorize  the 
imposition  and  collection  of  interest  at  the 
rate  of  one-half  of  1  per  cent,  for  each 
month,  or  fractional  part  thereof,  that  the 
tax  remained  unpaid,  which  was  a  higher 
rate  than  authorized  by  section  2218,  and  the 
principle  contended  for  by  appellant  in  this 
case  would  therefore  apply  with  equal  force 
in  those  cases.  The  court  having  upheld  th& 
validity  of  the  act,  even  though  it  authoriz- 
ed an  interest  charge  in  excess  of  6  per  cent, 
settled  the  principle  for  which  the  city  here 
contends,  to  wit  that  the  imposition  of  an  In- 
terest charge  on  overdue  taxes  is  in  the  na- 
ture of  a  penalty,  Imposed  upon  the  delin- 
quent taxpayer  because  of  his  delinquency, 
and,  being  a  penalty,  the  amount  thereof  is 
clearly  a  matter  of  legislative  discretion. 
Nor  does  the  fact  that  the  act  authorizes  the 
imposition  and  collection  of  12  per  cent  in- 
terest on  taxes  remaining  unpaid  at  a  certain 
day  in  cities  of  the  first  class  justify  the 
charge  that  the  act  is  special  legislation,  for 
the  Constitution,  by  express  provision,  re- 
quires that  the  General  Assembly  shall  as- 
sign the  various  cities  and  towns  in  the  state 
to  the  classes  in  which  they  properly  belong. 
For  governmental  purposes,  the  organization: 


the  designated  class,  they  have  uniformly 
:been  held  to  be  general  In  their  application. 
Louisville  Is  a  city  of  the  first  class,  and  Is 
the  only  city  In  that  class  In  this  common- 
wealth. Hence,  while  all  laws  governing 
-cities  of  the  first  class  must  necessarily  be 
applicable  to  the  city  of  Louisville  alone, 
they  are  nevertheless  general  laws,  and  Oils 
.«ourt  has  so  recognized  and  held  in  the  case 
•of  Walston  v.  City  of  Louisville,  supra. 

In  framing  these  general  laws  for  the  reg- 
ulation and  government  of  the  various  class- 
.es  Into  which  the  cities  and  towns  of  the 
state  are  divided,  the  members  of  the  Gen- 
eral Assembly  realized  that  it  was  necessary 
to  Impose  upon  the  taxpayer  a  burden  In 
.excess  of  the  legal  rate  of  interest,  in  order 
to  enforce  the  speedy  payment  by  the  taxpay- 
.er  of  the  taxes,  for  it  can  readily  be  seen 
that,  if  only  the  legal  rate  of  Interest  were 
Imposed  upon  the  taxpayer  for  the  nonpay- 
ment of  his  taxes  when  due,  It  would  merely 
"have  the  effect  of  making  the  city  a  lender  of 
money  to  the  various  taxpayers  until  such 
-time  as  suited  their  convenience  to  pay,  and 
■the  city  would  be  without  means  to  carry 
.■on  the  various  departments  of  its  govern- 
ment. Hence  there  Is  incorporated  in  the 
.charters  of  the  cities  of  the  various  classes 
=a  provision  whereby  the  taxpayer  Is  called 
upon  to  pay  an  interest  charge  in  the  nature 
Mt  a  penalty  upon  all  taxes  that  remain  due 
^nd  unpaid  after  a  given  period.  This  in- 
terest charge  varies.  In  cities  of  some  class- 
.es  It  is  more,  while  in  others  it  is  less,  than 
in  cities  of  the  first  class;  but,  being  uniform 
In  each  class,  It  meets  the  requirements  of 
the  Constitution  calling  for  uniformity. 

The  only  appreciable  diflJerence  between 
•the  act  here  complained  of  and  the  act  which 
it  amended  and  superseded  is  that  In  the 
act  under  consideration  the  rate  of  interest 
for  the  second  year's  delinquency  is  increased 
from  one-half  of  1  per  cent,  for  each  month, 
■or  fractional  part  thereof,  that  the  tax  re- 
mains unpaid,  to  1  per  cent  This  change 
was  found  to  be  absolutely  necessary  in  or- 
der to  enable  the  city  to  collect  Its  revenue. 
So  long  as  the  penalty  for  failure  to  pay 
amounted  to  'but  little  more  than  the  rate 
at  which  money  could  be  borrowed,  the  tax- 
payer did  not  pay  his  taxes,  and  the  city 
was  without  means  necessary  to  enable  it 
to  run  its  government  It  l)ecame  apparent 
that  a  more  severe  penalty  would  have  to 
be  Imposed  in  order  to  speedily  collect  the 
taxes,  and  hence  the  Increase  In  the  rate  of 
the  interest  charge;  but  this  increase  in  rate 
called  into  play  the  application  of  no  new 
principle,  for  the  old  rate  was  in  excess  of 
the  legal  rate,  and  the  only  complaint  is  that 
this  present  rate  is  usurious,  not  that  it  is 


LOUISVILLE  &  N.  R.  CO.  v.  CASIPBELL. 

(Court  of  Appeals  of  Kentucky.     Dec.  1,  1909.) 

1.  Cabbiebb   (8  331*)— INJCBIES  TO   Passen- 
GEBS— Passengebs  ON  Fbeight  Tbains. 

Where  plaintiff  was  injured  while  riding  in 
a  freight  car,  he  assumed  the  risks  incident  to 
the  movement  of  such  trains  carefully  managed, 
including  the  necessary  bumping  and  coupling, 
but  did  not  assume  the  risk  of  an;  unnecessary 
bumping,  particularly  when  resulting  from  the 
negligence  of  train  operatives;  the  carrier  be- 
ing required  to  exercise  the  utmost  care  con- 
sistent with  the  prudent  ordinary  operation  of 
such  trains. 

[EM.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  1 13T4;  Dec.  Dig.  {  331.*] 

2.  Damages  (S  167*)  —  Evidence  —  Lifk  Ta- 
bles. 

Where  plaintiff's  evidence  indicated  that  he 
was  permanently  crippled  and  disabled,  and  that 
while  his  injury  had  improved,  and  would  prob- 
ably continue  to  improve,  his  ankle  was  perma- 
nently weakened  and  his  capacity  to  labor  pei^ 
manentiy_  impaired,  the  court  did  not  err  in  ad- 
mitting life  tables  to  show  plaintiffs  expectancy. 
[E3d.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  487-489;   Dec.  Dig.  J  167.*] 

3.  Damages  ({  132*)  —  EIxcessiveness  —  Peb- 
sonai.  injubies. 

Where  plaintiff's  ankle  was  permanently 
injured  and  his  capacity  to  labor  permanently 
impaired  owing  to  defendant's  negligence,  and 
he  had  ezi>ended  $125  for  medical  services,  a 
verdict  allowing  him  $1,125  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent^.  Dig.  SS  178,  372-385,  396;    Dec  Dig.  i 

Appeal  from  Circuit  Court  Warren  County. 
"Not  to  be  officially  reported." 
Action  by  Eldon  L.  Campbell  against  the 
Louisville   &  Xashvllle   Railroad   Company. 
Judgment  for  plaintiff,  and  defendant   ap- 
peals.   AArmed. 

Benjamin  D.  Warfieid,  and  Sims,  Dn  Boee 
&  Rodes,  for  appellant.  Greene,  Van  Winkle 
&  Schoolfleld,  B.  F.  Proctor,  and  Q.  H.  Herd- 
man,  for  appellee. 

O'RBAR,  J.  Appellee  was  taken  by  appel- 
lant as  a  passenger  on  one  of  its  freight 
trains  from  Louisville  to  Bowling  Green. 
The  former  was  accompanying  a  car  load 
of  horses,  and  was  riding  in  the  freight  car 
containing  them.  After  the  horses  were  load- 
ed, and  just  before  the  car  was  attached  to 
the  remainder  of  the  train  with  which  It 
was  to  be  conveyed,  appellee  went  Into  the 
car,  which  was  the  place  set  apart  to  him  by 
appellant  His  presence  and  purpose  were 
known  to  appellant's  servants  who  were  en- 
gaged In  switching  the  car.  Appellee  claims 
that,  whilst  he  was  so  situated,  the  switch 
engine  and  other  carsof  appellant  were  back- 
ed violently  and  negligently  against  the  car 
in  which  he  was,  throwing  him  down,  break- 
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Ing  and  spraining  bis  ankle.  He  brought  this 
suit  for  the  damage  done  him. 

The  evidence  shows  the  manner  of  the 
movement  of  the  cars,  as  well  as  appellee's 
position.  While  It  Is  conflicting,  appellee  tes- 
tifying that  the  concussion  was  violent  and 
unusual,  and  appellant's  servants  in  charge 
of  the  switching  testifying  to  the  contrary,  it 
was  clearly  a  question  for  the  Jury  whether 
the  claim  of  the  plalntifl*  was  sustained.  The 
verdict  was  for  the  plaintiff,  and  his  dam- 
ages were  assessed  at  $1,125,  $125  of  which 
was  for  his  medical  bill,  the  amount  and 
value  of  which  was  undisputed  in  the  evi- 
dence. That  appellee  was  Injured  In  his 
ankle  Is  not  questioned.  The  extent  of  the 
Injury  w«s  controverted  In  the  evidence.  It 
was  appellant's  theory  that  the  injury  was 
sustained  by  appellee  while  crossing  the 
railroad  yard  in  getting  to  the  car,  and  from 
causes  undisclosed  but  disconnected  with  any 
act  of  the  railroad  company.  The  weight  of 
the  testimony,  as  It  appears  to  us,  and  doubt- 
less appeared  also  to  the  Jury,  is  that  the  In- 
Jury  was  inflicted  as  the  result  of  the  bump- 
ing of  the  cars,  and  while  appellee  was  in 
the  ear.  Having  taken  appellee  as  a  passen- 
ger on  its  freight  train,  and  suftering  him 
to  ride  In  the  fre^ht  car  with  the  horses, 
api>ellant  was  bound  as  a  carrier  of  passen- 
gers to  the  exercise  of  the  utmost  care  and 
skill  consistent  with  the  prudent,  ordinary 
oi>eration  of  such  freight  trains.  On  the  oth- 
er hand,  appellee  assumed  the  risks  Incident 
to  the  movemoit  of  such  trains,  carefully  and 
prudently  managed,  including  the  Jerking, 
bumping  and  coupling  of  its  cars  and  loco- 
motives ;  but  unusual  and  unnecessary  bump- 
ing and  Jolting  were  not  assumed  by  the 
passenger  as  risks,  particularly  when  they 
were  the  result  of  the  negligence  of  the 
train  operatives.  These  views  were  fairly 
submitted  to  the  Jury  In  the  court's  Instruc- 
tions. 

The  contention  made  In  appellant's  brief 
that  Its  theory  of  the  cause  of  the  Injury 
was  not  submitted  to  the  Jury  Is  not  well 
taken.  Although  the  evidence  In  appellant's 
behalf  In  that  respect  was  meager,  the  court 
did  submit  the  question  to  the  Jury.  The  in- 
struction, not  contained  In  the  original  bill 
of  exceptions  as  brought  up,  was  Identified 
In  a  supplemental  bill  made  by  the  court, 
and  which  has  been  filed  In  an  additional 
transcript 

Another  ground  for  reversal  urged  by  ap- 
pellant is  that  the  court  erred  In  admitting 
life  tables  In  evidence  in  plaintiff's  behalf  as 
tending  to  show  the  probable  duration  of  bis 
life,  or  expectancy.  It  is  argued  that  this 
evidence  was  Inadmissible,  upon  the  theory 
that  appellee's  injury  was  curable,  and  that 
the  Impairment  of  bis  money-earning  ca- 
pacity was  temporary.  The  evidence  for  the 
plaintiff  conduced  to  show,  and,  if  believed, 
did  establish,  that  his  injury  was  one  that 


penniuieutly  crippled  and  disabled  him;  that 
while  It  had  improved,  and  would  probably 
continue  to  Improve,  the  effect  of  It,  as  weak- 
ening the  ankle  and  reducing  his  strength  and 
capacity  to  labor,  was  permanent.  The  med- 
ical men  Introduced  as  witnesses  for  the  de- 
fendant took  a  leas  serious  view  of  the  mat- 
ter; but  the  evidence  on  that  point,  about 
equally  balanced,  left  the  question  for  the 
determination  of  the  Jury,  who  in  their  ver- 
dict seem  to  have  taken  rather  a  middle 
ground.  The  relevancy  of  the  life  tables  de- 
pended upon  the  nature  of  the  plaintiff's 
claim,  and  the  evidence  In  support  of  It  as 
to  the  permanency  of  his  impairment  We 
perceive  no  reason  why  In  such  cases  life 
tables  are  not  relevant.  It  Is  admitted  in  ar- 
gument by  appellant  that  In  case  of  death, 
In  suit  to  recover  damages  for  the  destruc- 
tion of  the  power  of  the  decedent  to  earn 
money,  such  evidence  is  admissible,  under 
the  authorities.  So  Is  It,  we  think,  when  the 
Impairment  produced  by  the  injury  is  per- 
manent. The  question  for  the  Jury  is:  What 
damage  has  the  plaintiff  sustained  by  reason 
of  the  injury?  The  measure  Is,  rather  one 
element  of  the  measure  Is,  the  extent  to 
which  the  plaintiff's  money-earning  capacity 
lias  been  reduced.  If  the  reduction  Is  per- 
manent, then  what  length  of  time  will  it 
probably  affect  the  plaintiff  is  a  relevant  In- 
quiry. A  very  old  person  similarly  injured 
would  not  probably,  sustain  the  same  pecu- 
niary loss  as  a  young  man  would.  The  prob- 
able duration  of  the  life  of  the  Injured  per- 
son, If  shown,  enables  the  jury  to  more  Just- 
ly estimate  the  loss  Inflicted. 

The  remaining  ground  urged  for  reversal 
Is  that  the  verdict  is  grossly  excessive.  Even 
if  the  Injury  is  curable,  the  evidence  shows 
that  It  would  probably  be  a  long  time  before 
it  would  be  accomplished.  The  loss  or  re- 
duction of  the  plaintiffs  earning  capacity  for 
even  a  year  or  so,  coupled  with  the  great 
pain  and  suffering  caused  by  such  an  Injury 
— one  of  the  most  painful — are  enough  to  re- 
deem a  verdict  for  $1,000  from  being  classed 
as  so  excessive  as  to  Indicate  i>as8lon  or  prej- 
udice on  the  part  of  the  Jury.  Indeed,  we 
cannot  say  that  it  is  excessive  at  all. 

Judgment  affirmed. 


LOUISVILLE   &    N.   R.   CO.   v.   CITX   OF 
LOUISVILLE. 

(Court  of  Appeals  of  Kentucky.    Dec.  2,  1909.) 

1.  Appeal  and  Ebsob  (J  1195*)— Former  Ap- 
PKAir- Opinion— Law  of  the  Case. 

Where,  ou  a  prior  appeal  of  a  proceeding 
for  the  assessment  of  damages  to  a  railroad 
company  for  the  construction  of  a  street  over 
its  right  of  way,  the  Supreme  Court  directed 
that  the  jury  be  instructed  to  allow  the  differ- 
ence between  the  value  to  the  railroad  company 
of  the  right  to  the  exclusive  use  of  the  laud  oc- 
cupied by  the  street  and  the  value  after  the 
city  acquired  a  crossing,  such  decision  constitut- 
ed the  law  of  the  case,  and  the  court  did  not 
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tbffefore  err  in  refusing  to  charge  on  new  trial 
tliat  tlie  jut7  slioald  award  sncli  sum  as  would, 
at  6  per  cent,  interest,  produce  an  income  suffi- 
cient to  represent  tlie  increased  cost  to  tlie 
railroad  company  of  maintaining  its  trades, 
cross-ties,  and  roadbed  directly  Ksnlting  from 
the  establishment  of  the  crossing. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4661-16S5;  Dec  Dig.  i 
1195.»] 

2.  Eminent  Douain  (S  128*)— <3bo8sino  Oveb 

Railboad — Dauaqes. 

In  proceedings  by  a  city  to  acquire  a  cross- 
ing over  a  railroad  right  of  way,  additional 
cost  of  maintenance  of  the  railroad  after  the 
construction  of  the  street  was  -a  proper  element 
in  determining  the  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  3ol;    Dec.  Dig.  §  128.*] 

8.  EiinNENT  Domain  (S  205*)— Street  Cbosb- 
INQ  Oveb  Railroad  —  Condemnation  — 
Damages— Evidence. 

Where,  in  proceedings  to  acquire  a  street 
crossing  over  a  railroad's  right  of  way,  a  wit- 
ness testified  that  the  damage  to  the  railroad 
company  would  be  only  nominal,  a  verdict 
adopting  such  view  was  not  contrary  to  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  {  544;    Dec.  Dig.  {  205.*] 

4.  Eminent  Domain  (J  203*)— Damages— Na- 
TUBE  or  Use- Evidence. 

Where,  in  a  proceeding  by  a  city  to  con- 
demn a  street  crossing  over  railroad  right  of 
way,  there  was  no  proof  thdt  the  railroad  com- 
pany would  ever  desire  to  lay  a  third  track 
over  the  crossing,  evidence  that  the  grade  es- 
tablished for  the  street  would  prevent  such  use, 
and  that  the  damage  on  that  account  would  be 
from  $13,000  to  $25,000,  was  properly  rejected. 
[EJd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  542 ;   Dec.  Dig.  §  203.*] 

5.  RAII.B0ADS  (I  96*)- Cbobsinqs  — Stbeet 
Grade— Change. 

Where  the  grade  established  by  a  street 
laid  out  over  a  railroad  trade  would  prevent 
the  use  of  the  ground  by  the  railroad  company 
for  a  third  track,  it  would  be  the  dut^  of  the 
city  to  change  the  grade  so  as  to  make  it  posai- 
ble  for  the  railroad  company  to  lay  an  addi- 
tional track  or  tracks  whenever  it  became  rea- 
sonably necessary  to  do  do  for  the  accommoda- 
tion of  its  business. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  289;  Dec.  Dig.  I  96;*  Highways, 
Cent.  Dig.  8  145.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Proceeding  by  the  City  of  Louisville  against 
the  Louisville  &  Nashville  Railroad  Company 
to  obtain  a  street  crossing  over  defendant's 
right  of  way.  From  a  judgment  assessing 
nominal  damages  in  favor  of  defendant  rail- 
road company,  it  appeals.    Affirmed. 

Benjamin  D.  Warfleld  and  Helm  &  Helm, 
for  appellant  E.  C.  Underwood  and  Clayton 
B.  Blakey,  for  appellee. 

CLAY,  C  This  iB  the  second  appeal  of  this 
case.  The  opinion  on  the  former  appeal  may 
be  found  in  114  8.  W.  743.  In  remanding  the 
case  for  a  new  trial,  this  court  used  the  fol- 
lowing language:  "The  only  Instruction  that 
Should  be  given  is  one  saying  to  the  jury  that 


they  mnst  find  for  the  railroad  compariy  such 
a  sum  as  will  amount  to  the  difference  be- 
tween the  value  to  the  railroad  company  of 
the  right  to  the  exclusive  use  of  the  land  oc- 
cupied by  the  street  for  the  purpose  for 
which  it  was  being  used,  and  the  value  after 
the  city  acquires  the  privilege  of  participat- 
ing in  such  nse  by  the  opening  of  the  street 
across  it,  and  the  evidence  should  be  confined 
to  this  point."  Upon  the  return  of  the  case, 
the  trial  court  Instructed  the  Jury  as  directed 
in  our  former  opinion,  and  a  verdict  was  re- 
turned awarding  appellant  damages  in  the 
sum  of  $1.  From  the  judgment  based  there- 
on, this  appeal  is  prosecuted. 

The  court  did  not  err  in  refusing  to  In- 
struct the  jury  to  award  apepllant  such  sum 
as  would,  at  6  per  cent.  Interest  per  annum, 
produce  an  Income  sufficient  to  represent  the 
increased  cost  to  appellant  of  maintaining  Its 
tracks,  cross-ties,  and  roadbed,  directly  re- 
sulting from  the  establishment  of  the  street 
over  them.  The  former  opinion  directed  that 
but  one  instruction  be  given.  That  opinion 
Is  the  law  of  the  case.  Evidence  tending  to 
show  that  after  the  construction  of  the  street 
it  would  cost  more  to  maintain  the  tracks 
was  permitted  to  go  to  the  Jury.  Such  evi- 
dence bore  upon  the  ques]:ion  submitted  In 
the  instruction  given.  The  Jury  had  the  right 
to  consider  it,  and  doubtless  did  consider  it 
in  reaching  a  verdict 

Nor  can  we  say  that  the  verdict  is  flagrant- 
ly against  the  evidence.  One  witness  testi- 
fied that  by  reason  of  the  extension  of  the 
street  It  would  cost  $40  more  per  year  to 
maintain  the  tradu.  Another  witness  testi- 
fied that  the  difference  in  the  value  of  the 
use  would  be  $200.  He  arrived  at  this  con- 
clusion, however,  by  saying  that  the  land  was 
worth  $2,000  per  acre,  and  tljat  the  proposed 
street  would  occupy  one-tenth  of  an  acre, 
which  was  worth  $200.  According  to  this 
method  of  calculation,  this  witness  made  the 
diminution  in  the  value  of  the  use  of  the 
land  equal  to  the  value  of  the  land  itself. 
Another  witness  testified  that  the  damages 
would  be  only  nominal.  This  is  the  view- 
adopted  by  the  Jury.  They  evidently  {>eIieTed 
that  the  use  of  the  land  would  be  none  the 
less  valuable  because  of  the  street.  The  court 
refused  to  itermit  appellant's  witnesses  to 
testify  that  the  grade  established  for  the 
street  would  prevent  the  use  of  the  ground  by 
appellant  for  a  third  tracic,  and  that  the 
damage  on  this  account  would  be  from  $15,000 
to  $25,000.  The  court  did  not  err  in  exclud- 
ing this  testimony.  The  avowals  did  not  show 
a  present  necessity  for  a  third  tradi  and  a 
fixed  purpose  to  lay  such  a  track.  The  rail- 
road company  might  never  desire  to  use  the 
strip  for  a  third  track.  That  t>eing  the  case, 
there  would  be  no  diminution  in  the  value  of 
the  use  of  the  land  because  the  laying  of  a 
third  track  was  rendered  impossible  by  the 
grade  adopted  for  the  street    It  would  not 
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te  fair  to  the  dty  to  reQulre  It  to  respond  In 
damages  for  an  Injury  which,  as  a  matter  of 
fact,  might  never  take  place.  Inasmuch,  how- 
erer,  as  the  ground  belongs  to  appellant  and 
was  acquired  for  railroad  purposes,  and  Its 
right  to  use  It  for  its  reasonable  necessities 
Is  superior  to  the  right  of  appellee,  we  con- 
clude that.  If  at  any  time  it  becomes  reason- 
ably necessary  for  appellant  to  lay  an  addi- 
tional track  or  tracks  for  the  accommodation 
of  its  business,  and  this  Is  rendered  Impossi- 
ble by  the  grade  established  for  the  street, 
It  will  then  be  the  duty  of  the  city  to  change 
the  grade  of  the  street  so  as  to  render  it  pos- 
sible for  the  railroad  company  to  make  such 
reasonable  nse  of  the  ground  In  question  as 
could  have  been  made  prior  to  the  C(mstmc- 
tlon  of  the  street.  In  this  way  the  rights 
of  the  railroad  company  will  be  fully  pro- 
tected. 
Judgment  aflBrmed. 


COMMONWEALTH  v.  EWINO. 
(Court  of  Appeals  of  Kentucky.    Dec.  2,  1909.) 

IRTOXICATIHO     LlQtrOBS     (S     71*)— lilCENSBS— 

Mebcha  NTS— Evidence. 

Evidence,  on  application  for  a  retail  liquor 
license,  held  to  show,  notwithstanding  appli- 
cant's testimony  to  the  contrary,  that  he  was 
not  in  good  faith  a  merchant,  and  that  he  had 
assumed  the  business  for  the  purpose  of  retail- 
ing liquor;  bo  that  under  Ky.  St.  1909,  i  4205 
(Russell's  St.  i  U147),  authorizing  such  a  license 
only  on  satisfactory  evidence  to  the  contrary, 
the  county  court  _  did  not  exercise  reasonable 
discretion  m  granting  him  a  license. 

[M.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  fS  71,  72;   Dec.  Dig.  S  71.»] 

Appeal  frMn  Circuit  Court,  Warren  County. 

"To  be  officially  reported." 

Clarence  Ewlng  applied  for  a  liquor  li- 
cense, and,  from  a  Judgment  of  the  Circuit 
Ourt  affirming  the  Judgment  of  the  County 
Court  in  granting  the  license,  the  Common- 
wealth appeals.    Reversed,  with  directions. 

T.  W.  Thomas,  W.  B.  Gains,  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

CARBOLU  J>  This  appeal  is  prosecuted 
by  the  commonwealth  from  a  Judgment  of 
the  Warren  circuit  court  affirming  a  Judg- 
ment of  the  county  court  granting  Ewlng  a 
merchant's  license  to  sell  liquors  under  sec- 
tion 4205  of  the  Kentacky  Statutes  (Russell's 
St.  §  6147),  reading.  In  part,  as  follows :  "Li- 
cense to  merchants,  druggists  or  distillers 
shall  be  granted  only  upon  satisfactory  evi- 
dence that  the  applicant  is  in  good  faith  a 
merchant,  druggist  or  a  distiller  and  that 
the  applicant  has  not  assumed  the  name  or 
the  business  for  the  purpose  of  retailing 
liquors."  We  are  asked  to  reverse  the  Judg- 
ment ui>on  the  ground  that  Ewlng  was  not, 
at  the  time  be  applied  for  license,  a  mer- 
chant in  good  faith,  and  that  he  assumed  the 


business  of  being  a  m^chant  for  the  pur- 
pose of  obtaining  a  license  to  retail  liquors. 
The  only  evidence  In  the  record  Is  that 
of  Ewlng,  and  two  other  witnesses  who  tes- 
tified that  they  had  never  heard  anything 
against  his  moral  character.  From  Ewing's 
testimony  we  gather  the  foiidwing  facts: 
Delafield  precinct,  in  Warren  county,  ad- 
Joins  the  dty  of  Bowling  Green,  and  is  the 
only  precinct  In  the  county  tn  which  license 
to  sell  liquors  may  be  granted.  The  remain- 
der of  the  county.  Including  the  city  of  Bowl- 
ing Green,  has  voted  against  the  sale  of  liq- 
uor. In  this  precinct  a  short  distance  from 
the  city  there  is  a  place  called  the  "boat 
landing"  on  Barren  river,  and  in  the  Imme- 
diate neighborhood  of  this  Ijoat  landing  there 
are  several  groceries  and  a  few  people.  In 
the  entire  precinct  there  are  230  voters. 
Ewlng  some  time  In  February,  1009,  leased  a 
lot  40xSO  feet  near  the  boat  landing  for  a 
term  of  one  year  with  the  privilege  of  re- 
newing the  lease.  On  this  lot  he  put  up, 
at  a  cost  of  some  $300,  a  plain  room  29x40 
feet,  and  on  March  1,  1909,  opened  a  grocery 
store  in  it  with  a  stock  of  goods  worth  about 
$230.  Previous  to  this  time  he  bad  never 
engaged  in  the  grocery  or  any  mercantile 
business.  His  principal  occupation  seems  to 
have  been  clerking  in  places  where  whisky 
was  sold.  On  March  1st  there  were  four  oth- 
er grocery  stores  in  the  immediate  neighbor- 
hood of  Ewing's  place,  and  all  of  them  had 
license  to  sell  liquor  under  the  statute  su- 
pra. Twelve  days  after  he  opened  his  gro- 
cery, he  put  up  notices  that  he  would  apply 
for  license,  and  on  the  22d  of  March  made 
the  application.  In  the  course  of  his  exam- 
ination, he  said  that  he  was  a  merchant  in 
good  faith  and  did  not  engage  in  the  busi- 
ness for  the  purpose  of  getting  license  to 
sell  liquor;  but  his  statement  is  not  cor- 
roborated by  any  other  fact  or  circumstance 
in  the  record.  On  the  contrary,  we  should 
say  that  it  appears  at  first  blush  that  his 
sole  purpose  in  opening  the  grocery  was 
to  engage  In  the  sale  of  liquor,  and  that  it 
affirmatively  appears  that  Ewlng  was  not  a 
merchant  in  good  faith,  and  that  he  had  as- 
sumed the  name  and  the  business  for  the 
purpose  of  retailing  liquors.  There  is  no 
evidence  that  the  place  had  any  business  at- 
tractions whatever  for  a  person  who  wished 
to  engage  only  In  the  sale  of  nterchandise, 
and  it  Is  inconceivable  that  a  person  of  or- 
dinary Intelligence,  as  we  assume  Ewlng  to 
l>e,  should  attempt  to  establish  himself  In 
the  grocery'  business  at  this  point  unless  his 
intention  was  to  use  his  pretense  of  a  gro- 
cery for  the  purpose  of  getting  license  to 
engage  In  the  more  profitable  business  of  sell- 
ing whisky.  That  he  was  not  a  merchant  in 
good  faith,  and  that  he  did  assume  the  busi- 
ness as  a  mere  subterfuge  behind  which  to 
hide  his  real  purpose,  is  apparent  in  almost 
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every  line  of  his  evidence.  We  are  not  con- 
cluded by  hie  atatement  that  he  was  a  mer- 
chant In  good  faith,  nor  are  we  estopped  by 
It  from  looking  Into  the  truth  of  the  matter 
as  It  appears  In  the  record.  Courts,  In  the 
Interest  of  justice  and  truth,  may,  and  often 
do,  look  beneath  the  surface  of  things  to 
discover  the  real  nature  of  the  transaction 
under  investigation,  and  are  frequently  Jus- 
tified In  putting  asld^  as  unworthy  of  seri- 
ous consideration  statements  which,  although 
apparently  candid,  are  really  used  as  mere 
forms  of  expression  to  bring  the  actor  with- 
in the  protecting  circle  of  some  rule  of  law 
or  statutory  phrase.  In  the  enactment  of 
this  statute,  the  Legislature  was  careful  to 
provide  not  only  that  the  applicant  for  li- 
cense should  establish  by  satisfactory  evi- 
dence that  he  was  a  merchant  in  good  faith, 
but  also  that  lie  had  not  assumed  the  name 
or  the  business  of  a  merchant  tor  the  pur- 
pose of  obtaining  license.  A  person  may  be 
a  merchant  in  good  faith  in  the  sense  that 
he  is  engaged  in  the  business  at  a  place  and 
under  circumstances  indicating  his  intention 
to  follow  it  as  a  business;  but  proof  of  this 
fact  alone  would  not  entitle  him  to  license  to 
sell  liquors.  He  must,  in  addition,  show 
that  he  did  not  engage  in  the  business  for 
the  purpose  of  obtaining  license.  It  was  the 
legislative  purpose  that  the  evidence  in  sup- 
port of  both  these  propositions  should  be 
clear  and  convincing,  and,  when  a  person  ap- 
plies for  license  to  sell  liquor,  the  question 
of  his  good  faith  and  intent  should  be  care- 
fully inquired  into  in  order  that  the  statute 
may  not  be  used  as  an  instrument  to  enable 
persons  not  bona  fide  merchants  to  sell  liq- 
uor. It  is  manifest  that,  in  cases  like  this, 
no  rule  of  general  fitness  can  be  laid  down 
by  which  the  lower  court  may  be  guided  in 
granting  or  refusing  license.  Each  applica- 
tion must  stand  or  fall  on  the  evidence  in- 
troduced concerning  it;  but  it  may  safely 
be  said  that  in  every  case  the  previous  oc- 
cupation, as  well  as  reputation  of  the  ap- 
plicant, the  length  of  time  he  has  been  en- 
gaged in  the  business  at  the  place  where  he 
applies  for  license,  the  value  of  his  stock 
of  goods,  the  probability  of  It  being  a  good 
location  from  a  business  standpoint,  the  vol-. 
urae  of  business  done  by  him,  the  number  of 
people  in  the  neighborhood,  and  its  proxim- 
ity to  other  similar  places  of  business,  are 
matters  pertinent  to  be  Inquired  into  and 
CQnsidered  by  the  court  in  arriving  at  a  con- 
clusion, and  the  burden  is  upon  the  applicant 
to  establish  that  he  comes  within  the  class 
to  whom  license  may  be  granted. 

In  disposing  of  this  case  we  have  not  over- 
looked or  underestimated  the  weight  that 
should  properly  be  given  to  the  judgment  of 
the  court  granting  the  license.  In  more  than 
one  like  case  we  have  held  that  the  discre- 
tion vested  in  tribunals  authorized  to  grant 
license  will  not  be  interfered  with  unless  it 


has  been  abused,  or,  In  other  words,  not 
reasonably  exercised.  And  this  well-settled 
practice  we  have  no  disposition  to  modify  or 
depart  from;  but,  in  the  case  before  us,  we 
feel  obliged  to  say  that  in  our  opinion  the 
county  court  did  not  exercise  a  reasonable 
discretion  in  granting  Ewlng  license. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  proceed  in  conformity  with  this 
opinion. 


POSTAL   TELEX3RAPH-CABLH  CO.   t. 
LOUISVILLE  COTTON  OIL  CO. 

(Court  of  Appeals  of  Kentudcy.    Nov.  30, 1909.) 

1.  B!XC15PTI0NS,   BlLI-  OF  (I  6*HC0NTBNTS. 

The  o£Sce  of  a  bill  of  exceptions  is  to  bring 
before  the  court  the  record,  authenticated  by 
the  trial  judge,  of  things  that  transpired  in  the 
trial  court,  that  do  not  appear  on  the  record 
book  of  the  trial  court,  and  it  is  not  necessary 
to  put  in  the  bill  of  exceptions  the  pleadiugs, 
orders  of  court,  or  any  motion  or  paper  that 
is  mentioned  in  the  orders  of  court  which  have 
been  ottered  or  filed  as  a  part  of  the  record, 
though  it  may  not  be  copied  on  the  record  hook, 
as  the  fact  that  it  is  there  mentioned  is  suffi- 
cient identification  to  make  it  a  part  of  the 
record, 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  J|  8,  12;    Dec.  Dig.  {  6.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  783,  784.] 

2.  Appeal   ANn    Ebrob    ({   523*)— Record  — 
Contents— Depositions. 

The  bill  of  exceptions  spoke  of  depositions 
for  plaintiff,  after  naming  the  witnesses  who 
gave  evidence  by  deposition,  and  recited  that 
the  depositions  would  follow  immediately  after 
'the  bill  of  exceptions  in  the  clerk's  transcript, 
and  the  depositions  so  followed.  As  to  the 
depositions  tor  defendant,  the  bill  recited  that 
the  depositions  of  the  witnesses  named  were 
set  out  in  the  transcript  of  the  evidence,  which 
was  not  true;  but  they  were  copied  by  the 
clerk  in  his  record.  The  stenographer's  tran- 
script of  the  evidence,  approved  by  the  trial 
judge,  stated  that  the  depositions  or  the  desig- 
nated witnesses  were  read.  Held,  that  the 
depositions  were  In  the  record  on  appeal  and 
could  be  considered. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2372;   Dec.  Dig.  1  523.*] 

3.  Appeal   and    Ebbob    (8  ■  623*)— Recobd  — 

Co  JJ  TENTS— DEPO  SITIONS. 

While  depositions  filed  with  the  clerk 
should  be  copied  in  the  record  he  makes  for 
the  court  on  appeal,  and  should  not  be  em- 
bodied in  the  transcript  made  by  the  official 
stenographer,  under  Ky.  St.  S  4()39  (Russell's 
St.  §  3110),  which  contemplates  that  the  stenog- 
rapher shall  only  take  notes  of  aud  make  a 
transcript  of  the  oral  testimony,  yet  where  the 
depositions  appear  in  the  stenographer's  tran- 
script, signed  by  the  judge,  or  where  the  bill 
of  exceptions  shows  that  the  dei>osltions  of 
named  witnesses  were  read  as  evidence,  and 
they  are  copied  by  the  clerk  in  the  record  made 
out  by  him,  or  where  the  stenographer's  tran- 
script shows  that  the  depositions  of  named  wit- 
nesses were  read,  and  they  are  copied  by  the 
clerk  in  the  record,  the  depositions  will  be  con- 
sidered as  a  part  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2372;   Dec.  Dig.  §  523.*] 
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fer  is  not  accepted,  and  no  contract  is  made. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§42,  47 ;    Dec.  Dig.  IS  22,  23.*] 

6.  CONTBACTS  (§  168*)— Terms  Implied. 

What  is  mutually  understood  and  agreed 
to  by  the  parties  enters  into  and  becomes  a  part 
of  the  contract. 

[BM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  751;    Dec.  Dig.  i  168.*] 

6.  Customs  and  Usages  (5  10*>— As  Pabt  of 

f  ONTRACT 

A  well-established  custom  of  the  trade  to 
which  a  contract  relates  enters  into  and  be- 
comes a  part  of  it  when  the  custom  is  known 
and  understood  by  the  parties  and  the  contract 
is  made  with  reference  to  it. 

[Ed.  Note.— Far  other  cases,  see  Customs  an^ 
Osasea,  Cent.  Dig.  S§  11-21,  3&-39;  Dec.  Dig. 
J  10.*] 

7.  Sales  (|  23*)— Mxjttjai.  Aoreembnts. 

Where  an  offer  was  to  buy  10  tanks  of 
bleachable  prime  summer  oil  at  27  cents,  and  the 
acceptance  added  the  words,  "Memphis  Ehc- 
change  rules  and  arbitration,"  and  there  was 
evidence  that  the  quoted  words  did  not  impose 
any  condition  not  contemplated  by  both  parties, 
there  was  a  binding  contract. 

fEd.  Note.— For  othw  cases,  see  Sales,  Cent. 
Dig.  S  47;  Dec.  Dig.  i  2R.»] 

8.  Telegraphs  and  Teij;phones  (S  67*)— 
Delay  iw  Delivery  of  Messages— Dam- 
ages —  Knowleoge  of  Probable  Conse- 
quences. 

A  telegraph  company  is  not  liable  for  dam- 
ages for  negligent  delay  in  the  delivery  of  a 
message  that  it  could  not  reasonably  know  or 
contemplate,  when  it  received  the  message, 
would  follow  from  its  failure  to  transmit  and 
deliver  with  reasonable  diligence. 

[EJd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  65;  Dec.  Dig.  { 
67.»] 

9.  Damages  (8  23*)  —  Contracts  —  Special 
Damages. 

Parties  contracting  contemplate  that  a  fail- 
ure to  perform  it  will  result  in  some  damage  to 
the  party  not  in  default ;  but  special  damages 
are  not  recoverable  unless  they  were  within  the 
contemplation  of  the  parties  when  the  contract 
was  made,  or  the  delaulting  party  bad  notice 
that  such  damages  would  result  from  its  breach. 

[Bid.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  8|  58,  62;    Dec.  Dig.  §  23.»] 

10.  Telegraphs  and  Telephones  (|  67*)— 
Negligent  Delay  in  Delivery  of  Mes- 
BAOEs— Special  Damages— Knowledge  of 
Consequences  of  Delay. 

Where  a  message,  partly  in  cipher,  fur- 
nished to  a  person  of  orainary  prudence  notice 
that  it  was  important  and  its  prompt  delivery 
essential,  or  where  the  telegraph  company  or 
its  operator  receiving  it  had  notice  of  the  im- 
portance of  the  message,  special  damages  are 
recoverable  for  the  failure  to  promptly  deliver 
it ;  but  where  the  message  does  not  convey  any 
information  of  its  imijortance,  and  the  company 
or  its  operator  receiving  it  has  no  information 
of  its  importance,  only  the  price  paid  for  send- 
ing the  message  may  be  recovered  for  negligent 
delay  in  the  delivery  of  it. 

[EJd.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  S  Co;  Dec.  Dig.  8 
67.*] 


ligent  delay  in  delivery  of  a  message,  denied 
that  it  had  notice  that  the  message  was  im- 
portaut  and  its  prompt  delivery  essential,  and 
the  evidence  leaves  the  matter  in  doubt,  the 
question  is  for  the  jury. 

[Eki.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  76;  Dec.  Dig.  8 
73.*] 

12.  Telegraphs  and  Telephones  (8  67*)- 
Negligent  Delay  in  Delivery  of  Mes- 
sage—Special Damages— Knowledge  of 
Consequences  of  Delay. 

Where  a  telegraph  company,  or  its  opera- 
tor receiving  a  message,  had  notice  from  the 
sender,  obtained  directly,  with  reference  to  the 
message,  or  received  in  the  course  of  business 
dealings  with  him,  or  information  from  other 
sources,  of  the  importance  of  the  message,  the 
company  is  liable  for  special  damages,  reason- 
ably following  as  a  consequence  of  its  negligent 
delay  in  delivering  the  message,  though  the 
message  is  wholly  unintelligible  to  the  operator. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  8  65;  Dec.  Dig.  8 
67.*] 
Nunn,  C.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  the  Louisville  Cotton  OH  Com- 
pany against  the  Postal  Telegraph-Cable 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Lawrence  8.  Leopold,  Richard  &  Ronald, 
and  Wm.  W.  Cook,  for  appellant  Henry  W. 
Sanders  and  Morton  K.  Xonts,  for  appellee. 

CARROLL,  J.  At  4:16  p.  to.  on  September 
11,  1905,  R.  D.  Wlnshlp  &  Co.,  a  Arm  of  bro- 
kers In  Chicago,  sent  the  following  telegram 
to  the  Louisville  Cotton  Oil  Company:  "Ac- 
climate can  sell  handsome  Bleachable  fasten 
bastlle  Chicago  September  Answer."  This 
cipher  telegram,  when  translated,  means: 
"On  firm  offer  can  sell  10  tank  cars  Bleach- 
able prime  summer  yellow  oil  27c.  Chicago 
September  Answer."  At  4:40  p.  m.  on  the 
same  day,  the  Louisville  Cotton  OH  Com- 
pany answered  this  telegram  In  the  following 
message:  "Absurdity  Bastlle  Car  Chicago 
handsome  Bleachable  Fasten  Memphis  Ex- 
change rules  and  arbitration  Obedient  buyers 
name" — which,  when  translated,  means: 
"Telegram  received  and  offer  accepted  27 
cents  Chicago  10  tank  cars  Bleachable  prime 
summer  yellow  Memphis  Exchange  rules  and 
arbitration.  On  receipt  of  this  please  tele- 
graph buyers  name."  This  telegram  was  re- 
ceived at  the  Chicago  office  of  the  cable  com- 
pany at  4:55  p.  m.,  and  sent  by  a  messenger 
boy  to  the  office  of  Winship  &  Co.  The  boy, 
finding  the  office  closed,  left  the  telegram  un- 
der the  door,  where  It  was  found  by  Wlnshlp 
&  Co.  the  next  morning,  when  they  reached 
their  office.    The  failure  on  the  part  of  Wln- 
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ship  &  Co.  to  receive  the  telegram  on  the 
day  it  was  sent  resulted  in  the  cancellation 
of  the  order,  as  the  offer  contained  In  the 
telegram  of  Winshlp  &  Co.  was  good  only  If 
accepted  by  the  cotton  oil  company  on  Sep- 
tember 11th,  and  notice  of  such  acceptance 
delivered  to  Winshlp  &  Co.  on  that  day. 
Thereupon  the  cotton  oil  company  brought 
this  suit  for  damages  against  the  cable  com- 
pany, charging  that  by  its  negligence  In  fall- 
ing to  deliver  the  telegram  it  lost  the  sale  of 
the  oil,  and  that  on  the  follovrlng  day  the 
market  price  of  such  oU  declined,  and  the 
highest  price  thereafter  obtainable  was  24 
cents  per  gallon,  at  which  the  oil  was  sold, 
making  a  loss  to  the  cotton  oil  company  of 
$1,875.  In  Its  answer  the  cable  company  set 
up:  (1)  That  the  telegram  It  failed  to  deliv- 
er was  a  cipher  message,  the  meaning  of 
which  was  unknown  to  it,  and  the  damages 
claimed  by  the  cotton  oil  company  were  not, 
and  could  not  reasonably  have  been,  contem- 
plated by  It  at  the  time  it  received  the  tele- 
gram for  transmission  as  the  probable  result 
of  a  failure  to  deliver  it;  (2)  that  the  tele- 
gram sent  by  the  cotton  oil  company  was  not 
an  acceptance  of  the  offer  made  In  the  tele- 
gram of  Winshlp  &  Co.,  and  therefore  no  con- 
tract would  have  been  completed  between 
the  parties  If  the  telegram  had  been  received 
by  Winshlp  &  Oo.  The  trial  before  a  Jury 
resulted  in  a  verdict  In  favor  of  the  cotton 
oil  company  for  $1,500. 

Before  coming  to  the  merits  of  the  case, 
we  will  dispose  of  a  question  of  practice  rais- 
ed by  counsel  for  the  cotton  oil  company, 
who  insists  that  we  cannot  consider  the  evi- 
dence In  the  case  because  all  of  It  Is  not  em- 
braced In  a  properly  certified  bill  of  excep- 
tions. On  the  trial  of  the  case  several  wit- 
nesses testified  orally  In  behalf  of  each  of  the 
parties,  and  there  was  read  the  depositions 
of  B.  D.  Winshlp,  Clarence  Wlmpenny,  L. 
C.  Doggett,  W.  a  Griffith,  George  J.  Hard- 
ing, and  Charles  A.  Steams.  In  the  official 
stenographer's  transcript  of  the  evidence,  at- 
tested by  the  stenographer  and  examined 
and  approved  by  the  trial  Judge,  is  contained 
the  evidence  of  all  the  witnesses  who  testi- 
fied In  person,  and  also  a  statement  that  the 
depositions  of  certain  witnesses,  naming 
them,  were  read  In  evidence  to  the  Jury. 
The  depositions  are  not  included  in  the  ste- 
nographer's transcript  of  the  evidence,  but 
are  found  in  the  record  made  by  the  clerk. 
In  the  bill  of  exceptions,  examined  and  ap- 
proved by  the  trial  Judge,  there  appears  the 
following:  "The  plaintiff  Introduced  as  evi- 
dence in  its  behalf  John  G.  Cafferty,  Charles 
B.  Finck,  Charles  A.  Ludwlg,  and  read  in 
evidence  the  depositions  of  R.  D.  Winshlp, 
Clarence  Wlmpenny,  and  L.  C.  Doggett,  as 
shown  by  said  transcript  of  evidence.  Said 
depositions  will  follow  immediately  after 
this  bill  of  exceptions  in  this  transcript 
•  •  •  The  defendant  Introduced  L.  B. 
James,  F.  J.  Welsh,  Ruby  Meichels,  and  J.  S. 
Wright,  and  read  to  the  Jury  the  depositions 


of  W.  E.  Griffith,  George  J.  Harding,  and 
Charles  A.  Stearns;  all  of  which  is  fully  set 
out  in  said  transcript  of  evidence." 

Reading  together  the  bill  of  exceptions.  In- 
corporated In  the  record  made  by  the  clerk, 
and  the  stenographer's  official  transcript  of 
the  evidence,  it  is  shown  beyond  question 
that  the  depositions  of  the  persons  named 
were  read  in  evidence;  but  the  point  Is 
made  that,  as  the  evidence  of  the  witnesses 
who  testified  by  deposition  does  not  appear 
in  the  bill  of  exceptions  or  in  the  transcript 
of  the  evidence.  It  cannot  be  considered,  and, 
this  being  so,  we  must  presume  that  the 
omitted  evidence  supported  the  averments 
of  the  petition  and  was  sufficient  to  sustain 
the  verdict  The  sole  purpose  and  office  of 
a  bill  of  exceptions  Is  to  bring  before  this 
court  a  record  authenticated  by  the  trial 
Judge  of  things  that  transpired  in  the  trial 
court  that  do  not  appear  on  the  record  book 
of  the  trial  court  It  is  not  necessary  to 
put  In  the  bill  of  exceptions  the  pleadings, 
orders  of  court,  or  any  motion  or  paper  that 
is  mentioned  In  the  orders  of  court  as  having 
been  offered  or  filed  as  a  part  of  the  record, 
although  it  may  not  be  copied  on  the  rec- 
ord book,  as  the  fact  that  it  is  tliere  mention- 
ed is  sufficient  evidence  of  Its  Identification 
to  make  it  a  part  of  the  record  for  this 
court  when  copied  by  the  clerk  accompanied 
by  his  certificate. 

Under  the  old  system,  and  before  the  ad- 
vent of  the  official  stenographer,  it  was  the 
practice  for  attorneys  to  write  out  a  bill  of 
exceptions- containing  the  substance  of  what 
the  witnesses  said  and  the  exceptions  and 
objections  thereto,  and  when  any  deposi- 
tion, instruments  of  writing,  or  record  was 
introduced,  to  recite  in  the  bill,  in  substance, 
that  the  plaintiff  (or  defendant,  as  the  case 
may  be)  read  in  evidence  a  deed  from  A.  to 
B.,  or  the  deposition  of  H.,  followed  by  the 
words  "liere  Insert,"  which  was  a  direction 
to  the  clerk  to  insert  the  document  or  dep- 
osition at  that  place  when  he  came  to  pre- 
pare a  transcript  for  this  court  And  so, 
in  reference  to  Instructions,  the  bill  to  il- 
lustrate would  usually  read:  The  plaintiff 
offered  and  the  court  gave  Instruction  A, 
reading  as  follows,  "here  insert"  Occasion- 
ally a  bill  is  made  np  in  this  way  now,  al- 
though, with  few  exceptions,  the  oral  evi- 
dence Is  taken  down  by  the  official  stenog- 
rapher, who  makes  oat  a  transcript  for 
use  in  this  court  as  provided  in  section  4630 
of  the  Kentucky  Statutes  (Bussell's  St  S 
3110).  Under  the  new  practice  that  has 
come  into  vog:ue  with  the  official  stenogra- 
pher, it  occasionally  happens  that  the  depo- 
sitions read  on  the  trial  will  appear  In  the 
transcript  made  out  by  the  stenograph^:, 
and  also  in  the  record  made  out  by  the  clerk, 
and  often  the  depositions  will  appear  In 
the  stenographer's  transcript  of  the  evi- 
dence and  not  In  the  record  made  out  by  the 
clerk,  and  sometimes  in  the  record  and  not 
tn  tbe  transcript  of  the  evidence;    Indeed. 
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Judge  as  having  been  read  on  the  trial,  as 
the  Civil  Ck>de  of  Practice  provides,  in  sec- 
tion 335,  that  "no  particular  form  of  excep- 
tion or  bill  of  exceptions  is  required." 

The  bill  of  exceptions  in  this  case,  in 
speaking  of  the  depositions  for  the  cotton 
oil  company,  after  naming  the  witnesses 
who  gave  evidence  by  deposition,  recites 
that  "the  depositions  will  follow  immediate- 
ly after  this  bill  of  exceptions  in  the  clerk's 
transcript,"  and  they  do.  In  reference  to 
the  depositions  read  in  behalf  of  the  cable 
-company,  It  recites  that  the  depositions  of 
the  witnesses  In  its  behalf,  naming  them, 
are  set  out  In  the  transcript  of  the  evidence; 
but  they  are  not,  although  they  are  copied 
by  the  clerk  in  his  record.  It  thus  appears 
from  the  stenographer's  transcript,  signed 
by  the  Judge,  as  well  as  from  the  bill  of  ex- 
ceptions, signed  by  the  Judge,  that  the  depo- 
sitions were  read,  and  the  mere  fact  that 
they  do  'not  happen  to  be  copied,  in  the 
record  or  transcript  at  the  place  they  should 
be  will  not  be  allowed  to  overturn  the  con- 
clusive fact  that  they  were  read  on  the 
trial,  or  Justify  us  In  refusing  to  consider 
them  as  a  part  of  the  record  in  this  court. 
While  upon  this  point  we  may  say  that,  al- 
though it  is  right  that  depositions  and  other 
papers  that  are  filed  with  the  clerk  should 
be  copied  by  him  in  the  record  be  makes 
for  this  court,  as  a  part  of  the  legitimate 
emoluments  of  his  o£9ce,  and  that  they 
should  not  be  embodied  in  the  transcript 
made  by  the  official  stenographer,  as  the 
statute  (section  4639)  contemplates  that  the 
stenographer  shall  only  take  notes  of  and 
make  a  transcript  of  the  oral'  testimony  of- 
fered or  introduced,  yet.  If  the  depositions 
Appear  In  the  stenographer's  transcript,  and 
it  is  signed  by  the  judge,  or  if  the  bill  of  ex- 
■ceptlons  shows  that  the  depositions  of  cer- 
tain witnesses,  naming  them,  were  read  as 
evidence,  and  they  are  copied  by  the  clerk 
in  the  record  made  out  by  him,  or  if  the 
stenographer's  transcript  shows  that  the 
■depositions  of  certaia  witnesses,  naming 
'them,  were  read  in  evidence,  and  they  are 
copied  by  the  clerk  in  the  record,  they  will 
be  considered  by  this  court  as  a  part  of  the 
record.  As  said  in  Sinclair's  Adm'r  v.  I. 
C.  K.  Co.,  100  S.  W.  236,  30  Ky.  Law  Rep. 
1040:  "In  fact,  when  the  evidence  is  taken 
by  the  official  stenographer,  and  his  tran- 
script contains  all  the  evidence  introduced 
and  offered,  and  all  exceptions,  objections, 
and  avowals  concerning  same,  and  is  certifi- 
«d  to  as  correct  by  the  stenographer  and  ap- 
proved by  the  Judge  before  whom  the  trial 
was  had,  and  made  a  part' of  the  record  by 
an  order  of  court,  no  bill  of  exceptions  is 
necessary  unless  It  be  to  make  a  part  of  the 
record  the  instructions  and  other  matter  not 
contained  in  the  transcript  of  the  official 


to,  and  when  it  shows  that  it  contains  all 
the  Instructions  and  all  the  evidence  and  the 
exceptions,  objections,  and  avowals,  and  is 
properly  certified  and  approved,  it  becomes 
a  complete  bill  of  exceptions,  when  filed  by 
an  order  of  court,  although  another  bill  of 
exceptions  may  be  prepared  containing  mat- 
ter that  for  any  cause  has  not  been  present- 
ed in  a  bill  of  exceptions."  To  the  same  ef- 
fect is  McGeever  v.  Kennedy,  42  S.  W.  114, 
19  Ky.  Law  Rep.  845.  Neither  the  cases  of 
L.  &  N.  R.  Co.  V.  Flnley,  86  Ky.  297,  5  S. 
W.  753,  9  Ky.  Law  Rep.  660,  McAllister  v. 
Connecticut  Mutual  Life  Ins.  Co.,  78  Ky. 
531,  and  C.  &  O.  S;  W.  R.  Co.  v.  Smith,  101 
Ky.  107,  39  S.  W.  832, 18  Ky.  Law  Rep.  1079, 
nor  the  line  of  cases  in  reference  to  Instruc- 
tions which  are  referred  to  in  Gambrell  v. 
Gambrell,  113  S.  W.  885,  are  in  confilct  with 
the  views  we  have  expressed.  An  exami- 
nation of  them  will  show  that,  when  the 
coiut  refused  to  consider  the  depositions  and 
instructions  as  not  properly  a  part  of  the 
record.  It  was  because  they  were  not  iden- 
tified by  the  attestation  of  the  trial  Judge. 
Getting  back  to  the  merits  of  the  case,  tlie 
right  of  the  cotton  oil  company  to  recover 
damages  rests  altogether  on  the  proposition 
that,  if  the  message  sent  by  it  had  been  re- 
ceived In  due  tlme^  a  valid  contract  would 
have  been  made  between  the  parties ;  or,  in 
other  words,  a  contract  that  either  of  them 
might  have  brought  an  action  in  damages 
for  a  breach  of.  Unless  such  an  action  could 
be  successfully  maintained,  the  cotton  oil 
company  cannot  recover  more  than  nominal 
damages  for  the  failure  of  the  cable  compa- 
ny to  deliver  the  message.  If  no  valid  en- 
forceable contract  would  have  been  made  by 
the  two  telegrams,  it  necessarily  follows 
that  the  cotton  oil  company  cannot  recover 
damages  from  the  cable  company  that  would 
only  have  resulted  If  the  contract  had  been 
made.  The  question  then  comes  up:  Did 
the  telegrams  make  a  contract  between  the 
parties  sending  them?  The  cable  company 
insists  they  did  not,  because  the  acceptance 
contained  a  qualifying  clause;  in  other 
words,  was  not  an  unconditional  acceptance 
of  the  offer.  If  this  position  Is  well  taken, 
no  more  than  nominal  damages  can  be  re- 
covered, as  the  authorities  in  this  state  and 
elsewhere  are  uniform  that  to  close  a  con- 
tract the  proposition  to  sell  or  buy,  as  the 
case  may  be,  must  be  accepted  in  the  very 
terms  In  which  the  proposition  is  made.  If 
any  qualifications  or  conditions  are  added  to 
the  acceptance,  the  offer  Is  not  accepted,  and 
hence  no  contract  is  made.  In  Ellason  v. 
Henshaw,  4  Wheat.  225,  4  L.  Ed.  556,  the 
law  upon  this  point  Is  thus  stated:  "It  is 
an  undeniable  principle  of  the  law  of  con- 
tracts that  an  offer  by  a  bargain  of  one  per- 
son to  another  Imposes  no  obligation  upon 
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unless  the  same  be  agreed  to  by  the  per- 
son who  made  It.  Until  the  terms  of  the 
agreement  have  received  the  assent  of  both 
of  the  parties,  the  negotiation  Is  open  and 
Imposes  no  obligation  upon  either."  This  was 
approved  in  Provident  Savings  Society  v.  El- 
liott, 93  S.  W.  659,  29  Ky.  Law  Rep.  552, 
and  agaii)  in  New  Tork  Life  Ins.  Co.  v. 
Levy,  122  Ky.  457,  92  S.  W.  325,  29  Ky.  Law 
Rep.  6,  21,  5  L.  R.  A.  (N.  S.)  739,  In  which 
last-mentioned  case  the  question  is  elaborate- 
ly discussed  and  many  authorities  are  cited 
sustaining  the  rule  announced. 

It  will  be  observed  that  the  offer  was  to 
buy  10  tanks  of  bleachable  prime  summer 
yellow  oil  at  27  cents,  while  the  acceptance, 
although  It  agreed  to  the  offer  of  27  cents, 
for  10  tank  cars  bleachable  prime  summer 
yellow  oil,  followed  this  by  the  words  "Mem- 
phis Exchange  rules  and,  arbitration,"  and 
from  a  mere  reading  of  the  telegrams  It 
would  seem  that  these  words  did  annex  a 
condition,  and  that  the  message  of  the  cot- 
ton oil  company  was  only  a  qualified  ac- 
ceptance of  the  offer,  and  one  that  would 
require  an  answer  accepting  the  added  condi- 
tion before  the  contract  x:ould  be  said  to  be 
closed ;  but  there  Is  evidence  that  these  ap- 
parently qualifying  words  did  not  in  fact 
impose  any  condition  or  add  any  terms  that 
were  not  contemplated  and  agreed  to  by  both 
of  the  parties  at  the  time  the  telegrams  were 
sent  and  received.  The  president  of  the  cot- 
ton oil  company,  as  well  as  Winship,  testi- 
fies that  the  message  of  the  cotton  oil  com- 
pany was  an  acceptance  of  the  offer,  and, 
although  the  evidence  Is  not  satisfactory, 
there  Is  more  than  one  suggestion  in  It  that. 
In  contracts  like  the  one  In  question,  it  is 
understood  by  the  parties  that  the  Memphis 
Exchange  rules  and  arbitration  apply  to  all 
contracts  of  this  kind.  If  It  Is  true  that  it 
was  mutually  understood  by  the  parties  and 
within  their  contemplation,  at  the  time  the 
telegrams  were  sent,  that  the  Memphis  Ex- 
change rules  and  arbitration  should  apply  to 
the  contract,  or  there  was  In  existence  at 
the  time  a  well  known  and  established  cus- 
tom entering  into  contracts  like  this  that 
the  Memphis  Exchange  rules  and  arbitration 
should  apply,  or,  to  put  It  In  another  way,  If 
when  Winship  &  Co.  sent  the  telegram  they 
understood  and  agreed  that  the  Memphis  Ex- 
change rules  and  arbitration  should  apply  to 
it,  the  fact  that  these  words  were  used  In 
the  message  of  acceptance  would  not  modify 
or  qualify  the  offer,  but,  on  the  contrary, 
would  make  a  complete  contract  between 
the  parties.  What  is  mutually  understood 
and  agreed  to  by  the  parties  will  enter  Into 
and  become  a  part  of  a  contract,  as  will  a 
well-established  custom  of  the  trade  enter 
Into  and  become  a  part  of  It  when  the  cus- 
tom Is  known  and  miderstood  by  the  parties 
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was  an  acceptance  of  the  offer,  and  the  cus- 
tom of  the  trade  in  reference  to  such  con- 
tracts, and  likewise  competent  for  the  cable 
company  to  Introduce  evidence  to  show  that 
it  was  not  an  acceptance  and  that  there  was 
no  such  custom.  If  there  is  conflict  In  the 
evidence  on  these  points,  the  court  should, 
in  addition  to  other  instructions,  tell  the 
Jury,  in  substance,  that,  if  the  telegram  sent 
by  the  cotton  oil  company  to  Winship  &  Co. 
changed  or  modified  the  terms  upon  which 
Winship  &  Co.  offered  to  buy  the  oil,  the 
cable  company  was  not  liable  for  any  dam- 
ages exceeding  the  cost  of  the  telegram,  al- 
though It  may  negligently  have  failed  to  de- 
liver it  within  a  reasonable  time. 

As  to  whether  or  not  a  telegraph  company 
Is  liable  in  more  than  nominal  damages  for 
its  failure  to  transmit  and  deliver  in  reason- 
able time  a  cipher  message,  there  is  some 
conilict  in  the  authorities,  and  the  question 
has  never  been  directly  passed'  on  by  this 
court,  although  It  was  mentioned  In  Western 
U.  Tel.  Co.  V.  Eubftnks,  100  Ky.  591,  38  S. 
W.  1068,  18  Ky.  Law  Hep.  995,  36  I*  R.  A. 
711,  66  Am.  St.  Rep.  361.  The  weight  of  the 
adjudged  cases  undoubtedly  is  that  where 
the  message  is  in  cipher  and  unintelligible, 
except  to  the  sender  and  addressee,  and  the 
company  has  no  information  or  notice  except 
that  gathered  from  the  telegram  Itself  as  to 
the  Importance  of  Its  delivery,  the  Injured 
party  cannot  recover  more  than  nominiil 
damages.  Primrose  v.  Western  Union  Tele- 
graph Co.,  154  U.  S.  1,  14  Sup.  Ct  109a  3S 
L.  Ed.  883;  Thompson  on  Negligence,  i  2472; 
Jones  on  Telegraph  &  Telephone  Companies, 
§S  531-538;  Am.  &  Eng.  Ency.  of  Law,  vol. 
27,  p.  1002;  Candee  v.  Western  Union  Tel. 
Co.,  34  Wis.  471,  17  Am.  Rep.  452.  But,  on 
the  other  hand,  there  are  a  few  courts  that 
hold  that  the  company  is  liable  for  all  spe- 
cial damages  the  complaining  party  suffered 
by  Its  negligence,  although  the  message  was 
wholly  in  cipher  or  couched  In  language  that 
did  not  convey  its  real  meaning  or  impor- 
tance. Daughtery  v.  American  Union  Tel. 
Co.,  75  Ala.  168,  51  Am.  Rep.  435;  Western 
Union  Tel.  Co.  v.  Reynolds,  77  Va.  173,  46 
Am.  Rep.  715.  Although  a  telegraph  compa- 
ny Is  a  public  servant  and  owes  to  the  pub- 
lic duties  that  It  cannot-  contract  against  or 
avoid  responsibility  for,  nevertheless  It 
should  not  be  held  liable  for  any  loss  or  dam- 
age that  it  could  not  reasonably  know  or 
contemplate,  when  it  received  the  message, 
would  follow  from  its  failure  to  transmit  or 
deliver  it  with  reasonable  diligence;  or.  In 
other  words,  loss  that  It  had  no  notice  or  in- 
formation of  when  It  entered  Into  the  con- 
tract of  carriage.  The  whole  doctrine  of  lia- 
bility for  breach  of  contract  is  based  upon 
the  proposition  that,  when  parties  enter  in- 
to a  valid  contract,  }t  Is  within  the  contem- 


aamage  cue  aeiinquent  party  must  luaKe  gooa 
if  It  was  a  reasonable  and  natural  conse- 
quence of  his  breach.  But  special  or  extraor- 
dinary damages  cannot  be  recovered  unless 
It  can  be  stiown  tbat  they  were  within  the 
conteniplation  of  the  parties  when  the  con- 
tract was  made,  or  that  the  defaulting  party 
had  notice  that  such  damages  would  result 
from  bis  breach,  and,  in  the  absence  of  no- 
tice, It  cannot  be  said  tbat  it  was  contem- 
plated by  the  parties  that  this  class  of  dam- 
ages 'would  result  from  a  failure  to  perform 
the  contract  according  to  its  terms. 

This  rule  in  reference  to  special  damages 
has  been  applied  by  us  in  actions  against 
common  carriers  of  goods,  and  we  bare  held 
tbat,  whenever  a  person  damaged  by  unrea- 
sonable delay  in  the  transportatipn  of  freight 
seeks  to  recover  more  than  nominal  damageB, 
or  to  recover  special  or  extraordinary  dam- 
ages, such  as  loss  of  profit  or  loss  of  cus- 
tom, or  the  like,  it  must  be  shown  that  the 
carrier  was  either  notified  of  the  importance 
of  prompt  delivery,  or  the  nature  of  the 
goods  furnished  in  themselves  such  notice. 
L.  &  N.  R.  Co.  V.  Mink,  126  Ky.  337,  103  S. 
W.  294,  31  Ky.  Law  Rep.  833;  Illinois  Cen- 
tral B.  Co.  V.  Nelson,  97  S.  W.  757,  30  Ky. 
Law  Rep.  114.  This  rule  we  think  it  fair 
and  Just  to  apply  to  telegraph  companies.  If 
the  message  on  its  face,  although  partly  In 
cipher  or  unintelligible,  would  furnish  to  a 
person  of  ordinary  prudence  notice  that  It 
was  important  and  its  prompt  delivery  es- 
sential, or  if  the  company  or  its  operator  re- 
ceiving It  has  notice  of  Its  importance,  then 
special  damages  may  be  recovered  for  the 
failure  to  promptly  transmit  or  deliver  it 
On  the  other  hand,  If  the  message  is  of  such 
a  character  that  it  does  not  convey  any  in- 
formation of  Its  importance  or  the  necessity 
for  its  prompt  transmission  or  delivery,  and 
if  the  company  or  Its  operator  receiving  It 
has  no  information  or  notice  of  its  impor- 
tance, only  nominal  damages,  or,  in  other 
words,  the  price  paid  for  sending  the  mes- 
sage, can  be  recovered  if  the  company  is  neg- 
ligent in  its  transmission  or  delivery.  Wheth- 
er special  damages  can  be  recovered  is  not 
dependent  upon  the  proposition  that  the  mes- 
sage on  its  face  is  intelligible.  If  the  com- 
pany or  the  operator  receiving  it  has  notice 
from  the  sender,  obtained  directly  with  ref- 
erence to  the  particular  message,  or  receiv- 
ed in  the  course  of  business  dealings  with 
him,  or  information  from  other  sources,  of 
the  importance  of  the  message,  it  will  be  lia- 
ble for  the  special  damages  that  reasonably 
and  naturally  followed  as  a  consequence  of 
its  negligence,  although  the  message  may  be 
wholly  unintelligible  to  the  operator,  and  no 
person  excepting  the  sender  and  addressee 
have  knowledge  of  Us  meaning.    The  essen- 


sage.  It  is  a  matter  of  secondary  moment 
how  this  notice  is  obtained.  If  the  company 
denies  tbat  it  had  notice,  and  the  evidence 
leaves  the  matter  in  doubt,  it  la  a  question 
for  the  Jury,  and  the  complaining  party  may 
Introduce  In  evidence  such  facts  and  circum- 
stances as  throw  light  upon  the  questlon'of 
whether  or  not  the  company,  at  the  time  it 
received  the  message,  did  have  notice  of  its 
Importance.  Jones  on  Telegraph  &  Tele- 
phone Companies,  §  538;  Postal  Tel.  Co.  v. 
Lathrop,  131  111.  575,  23  N.  E.  633,  7  L.  R.  A. 
474,  10  Am.  St  Rep.  55. 

"Under  this  view  of  the  law,  the  court  on 
another  trial  may  permit  the  cotton  oil  com- 
pany to  introduce  evidence  showing  Its 
course  of  dealings  with  the  cable  company, 
the  number  and  kind  of  messages  sent  by 
and  received  from  it,  and  any  other  facts 
or  circumstances  tending  to  show  that  the 
company  or  its  operator  receiving  the  mes- 
sage had  notice  at  the  time  of  Its  Importance; 
and  the  Jury  should  be  Instructed,  In  sub- 
stance, that  if  they  believe  from  the  evidence 
that  the  cable  company  knew,  or  in  the  exer- 
cise of  reasonable  prudence  should  have 
known,  from  the  message  or  other  facts 
within  Its  knowledge,  that  the  message  relat- 
ed to  a  commercial  transaction  of  Impor- 
tance, then  It  had  such  notice  as  would  make 
It  liable  in  special  damages  If  It  negligently 
failed  to  deliver  In  a  reasonable  time  the 
message. 

Wherefore  the  judgment  is  reversed,  with 
directions  for  a  new  trial  In  conformity 
with  this  opinion. 

NUNN,  C.  J.  I  dissent  from  that  part  of 
the  opinion  which  establishes  the  doctrine 
that  it  Is  necessary  for  the  sender  of  a  mes- 
sage to  expose  his  trade  or  other  secrets  to 
the  telegraph  company,  a  public  service  cor- 
I>oratlon,  before  It  can  be  made  to  respond 
In  damages  for  its  negligence  in  the  trans- 
mission and  delivery  of  the  message. 


ULRICH  et  al.  v.  KOUSTMER  et  al. 
(Court  of  Appeals  of  Kentucky.    Xov.  30,  1909.) 

1.   MUNICIPAI,  CORPORATtONB  (§  195*)— POLICK 

AND  Fire  Commissioners— Holding  Over. 
Kv.  St  1909,  §  3137  dlusseirs  St  {  1144), 
part  of  the  charter  of  cities  of  the  second  class, 
provides  that  four  persons  shall  be  appointed  as 
police  and  fire  commissionera  for  a  term  of  one, 
two,  three,  and  four  years,  respectively,  and 
thereafter  yearly,  as  their  terms  of  office  expire, 
respectively,  there  shall  be  one  appointed  for  a 
term  of  four  years.  Held,  that  such  a  commis- 
sioner does  not  hold  over  after  expiration  of  his 
term  till  his  successor  is  appointed  and  qualified, 
there  being  no  provision  therefor,  and  there  be- 
ing no  such  provision  In  section  3118  (section 
1216),  part  of  such  charter,  relative  to  the  term 
of  the  superintendent  of  public  works,  while 
there  is  such  provision  in  sections  3126  and  3143 
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Corpoiabons,  Bee  Dig.  g  195.*] 

2.  Municipal  Cobpobatio«b  (i  177*)— Policb 
AND  Fjbe  Commissionibs— Vacanct  in  Of- 
fice— Appointment. 

Under  Ky.  St.  1909,  §  3137  (Russell's  St  8 
1144),  part  of  the  charter  of  cities  of  the  second 
«la88,  providing  that  the  mayor,  subject  to  the 
approval  of  the  board  of  aldermen,  shall  appoint 
four  petsona  aa  police  and  fire  commissioners ; 
that  they  shall  be  appointed  for  a  term  of  one, 
two,  three,  and  four  years,  respectively,  and 
every  year  thereafter  as  their  terms  of  o£Sce 
shall  expire,  respectively,  there  shall  be  one  ap- 
pointed for  a  term  «f  four  years,  and  the  mayor 
shall  fill  all  vacancies — the  mayor  in  making  an 
original  -  appointment  (that  is,  appointing  one, 
after  the  terms  of  the  first  four  appointees  have 
expired,  to  serve  for  four  years)  must  submit  the 
name  of  the  appointee  to  the  board  of  aldermen 
for  its  approval,  and,  it  having  refused  to  ap- 
prove the  appointee,  a  vacancy,  such  as  the 
mayor  may  fill  without  the  approval  of  the 
board  of  aldermen,  does  not  arise  on  expiration 
of  the  term  of  the  outgoing  member,  but  the 
mayor  must  submit  another  name  for  its  ap- 
proval. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dea-Dig.  i  177.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  oCadally  reported." 

Action  by  Julius  H.  Ulrich  and  others 
against  Frederick  Koustmer  and  others. 
Judgment  for  defendants.  Plaintiffs  appeal. 
Affirmed  in  part  and  reversed  in  part,  and 
remanded  for  further  proceedings. 

R.  W.  Nelson,  Thos.  P.  Carotbers,  Aubrey 
Barbour,  Brent  S^nce,  and  Nelson  &  Gal- 
lagher, for  appellants.  Samuel  B.  Anderson, 
Wm.  A.  Burkamp,  C.  T.  Baker,  Geo.  H. 
Ablerlng,  and  Harry  Webber,  for  appellees. 

NUNN,  C.  J.  Tbls  contiDTersy  depends 
upon  the  construction  of  section  3137,  Ky. 
St.  (Russell's  St  §  1144),  which  is  as  follows: 
"The  mayor,  subject  to  the  approval  of  tbe 
board  of  aldermen,  shall  appoint  four  citi- 
zens and  freeholders  of  the  city,  wbo  shall 
have  been  electors  of  the  city  for  five  years 
preceding  their  appointment,  and  wbo  shall 
not  be  less  than  thirty  years  of  age,  and 
not  related  to  the  mayor  by  blood  or  marriage, 
who,  together  with  the  mayor,  shall  compose 
a  board  of  police  and  fire  commissioners. 
Tbe  mayor  shall  be  ex  officio  chairman  of 
said  board.  Said  commissioners  shall  be 
appointed  for  a  term  of  one,  two,  three  and 
four  years,  respectively,  upon  tbe  taking 
effect  of  this  act;  and  every  year  thereaft- 
er, as  tbe  terms  of  office  of  said  commis- 
sioners shall  expire,  respectively,  there  shall 
be  one  commissioner  appointed  for  a  term 
of  four  years,  and  the  mayor  shall  fill  all 
vacancies  that  may  occur  in  said  board," 
etc.  This  section  Is  contained  In  the  char- 
ters of  second-class  cities.  The  city  of  New- 
port being  one  of  that  class,  tbe  mayor  on 
April  27,  1894,  after  tbe  act  became  a  law, 


same  date  each  year  thereafter  the  mayor 
named  a  person  to  act  In  tbe  place  of  tbe 
one  whose  term  expired,  and  sent  the  name 
to  the  board  of  aldermen  for  confirmation. 
There  seems  to  have  been  no  friction  In  the 
naming  and  confirming  a  person  to  hold  tbe 
position  until  April,  1909,  when  the  mayor, 
Edward  L.  Krleger,  named  one  Bowman  to 
fill  tbe  position,  and  sent  bis  name  to  the 
board  of  aldermen  for  confirmation,  which 
the  board  refused  to  do.  The  mayor  failed 
to  name  another  person  in  lieu  of  Bowman 
until  after  the  term  of  Richard  Pfingatag  ex- 
pired. He  then  declared  a  vacancy  in  tbe 
office,  and  appointed  one  Lindsay  to  fill  the 
unexpired  term. 

This  action  was  Instituted,  In  which  It  was 
.alleged,  in  substance,  that  Pfingstag  was 
still  a  member  of  the  board  and  had  a  right 
to  hold  the  position  until  his  successor  was 
duly  appointed,  approved,  and  qualified;  that 
the  appointment  by  the  mayor  of  Lindsay 
to  fill  the  alleged  vacancy  was  void,  and  that 
he,  Pfingstag,  had  a  rl^t  to  act  as  a  mem- 
ber of  said  board;  that  the  mayor  and  one 
Koustmer,  a  member  of  the  board,  were 
threatening  and  about  to  Induct  Lindsay  into 
office,  and  an  injunction  was  sought  to  pre- 
vent It  The  case  was  tried  In  the  lower 
court,  and  Judgment  was  rendered  to  the 
effect  that  Pfingstag's  term  of  four  years  had 
expired,  and  that  he  had  no  right  to  hold  the 
office  until  his  successor  was  duly  appointed 
and  qualified,  and  that  there  was  a  vacancy 
in  the  position  when  the  mayor  appointed 
Lindsay  and  that  the  appointment  of  Lind- 
say was  legal;  that  It  was  not  necessary  In 
such  a  case  to  submit  bis  name  to  the  board 
of  aldermen  for  its  confirmation.  The  in- 
junction was  dissolved,  and  this  appeal  pray- 
ed. Immediately  thereafter,  and  within  tbe 
time  fixed  by  law,  the  appellants  moved  a 
Judge  of  this  court  to  reinstate  tbe  injunc- 
tion, and  on  June  9,  1909,  W.  E.  SetUe,  at 
that  time  Chief  Justice  of  this  court  entered 
the  following  order,  to  wit:  "It  Is  the  opin- 
ion of  this  court,  in  which  a  majority  of  Its 
members  and  all  wbo  are  present  concur, 
that  the  injunction  granted  appellants  should 
have  been  continued  In  force  until  a  bearing 
of  the  case  is  had  In  this  court  upon  tbe  ap- 
peal and  on  the  merits.  It  Is,  therefore,  ad- 
judged that  tbe  Injunction  dissolved  by  tbe 
circuit  court  be,  and  it  is,  re-Instated  to  con- 
tinue in  force  during  the  pendency  of  tbe 
appeal,  and  until  the  case  shall  be  decided 
by  this  court  upon  Its  merits."  Counsel  cite 
several  authorities  which  seemingly  support 
their  contentions  as  to  each  of  the  ques- 
tions Involved.  We  will  not  take  tbe  time, 
however,  to  consider  and  discuss  them  in 
this  opinion,  as  they  construe  statutes  dlf- 
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second  class  came  from  the  Legislature  as  a 
whole,  and  It  la  not  the  province  of  the  court 
to  add  to  it  when  the  meaning  is  plain.  The 
statute,  In  so  many  words,  Oxes  the  term 
each  of  the  persons  appointed  is  to  hold.  It 
was  In  the  province  of  the  General  Assembly 
to  determine  whether  or  not  they  should 
hold  until  their  successors  were  appointed 
and  qualified.  Sections  3118,  3126,  8137,  and 
3143  of  the  Statutes  (Russell's  St  §S  1216, 
1028,  1144,  1080)  throw  much  light  upon  the 
question  as  to  whether  Fflngstag  is  authorlsi- 
ed  to  hold  the  office  of  police  and  fire  com- 
missioner until  his  successor  was  duly  ap- 
pointed and  qualified.  Section  3118  relates  to 
the  appointment  by  the  mayor  of  a  superin- 
tendent of  public  works,  and  says  that,  he 
shall  be  appointed,  "for  a  term  of  two  years," 
subject  to  the  approval  of  the  board  of  al- 
dermen. Section  3126  provides  that  the  mayor 
shall  appoint  an  auditor,  subject  to  the  ap- 
proval of  the  board  of  aldermen,  to  serve  for 
two  years,  or  until  his  successor  is  duly  ap- 
pointed and  qualified.  Section  3137,  the  one 
under  consideration,  provides  that  four  per- 
sons shall  be  appointed  as  police  and  fire 
commissioners,  their  term  to  expire  in  one, 
two,  three,  and  four  years,  respectively,  and 
thereafter,  yearly,  there  shall  be  one  ap- 
pointed for  a  term  of  four  years.  Section 
3143  fixes  the  term  of  the  conmilssioner  of 
the  waterworka  "Their  terms  of  office  shall 
be  three  years  and  until  their  successors 
are  duly  appointed  and  qualified."  Here  we 
have  two  instances  expressly  stating  that 
the  officers  shall  hold  over  until  their  suc- 
cessors are  duly  appointed  and  qualified,  and 
in  the  other  two  no  such  power  or  right  is 
conferred.  The  expression  in  the  two  in- 
stances that  they  should  hold  over  and  In 
the  other  two  a  failure  to  confer  the  right 
shows  plainly  that  the  General  Assembly  did 
not  Intend  that  the  right  to  hold  over  should 
exist  This  court  has  no  x>o^^  to  add 
words  to  a  statute  when  it  is  unambiguous. 
We  are  therefore  of  the  opinion  that  Pflngs- 
tag's  power  as  a  police  and  fire  commissioner 
ceased  at  the  expiration  of  his  term  of  four 
years. 

The  other  question  is  also  easy  of  solution. 
The  statute  unquestionably  authorized  the 
mayor  to  fill  all  vacancies  in  the  office  with- 
out submitting  the  names  of  such  appointees 
to  the  board  of  aldermen  for  its  approval- 
See  the  ease  of  Watkins  v.  Mooney,  114  Ky. 
646,  71  S.  W.  622,  24  Ky.  Law  Kep.  1469.  It 
was  also  decided  In  that  case,  with  equal 
deflnlteness,  that  the  mayor  in  making  orig- 
inal appointments — that  is,  in  appointing 
some  one  to  serve  for  four  years— should  sub- 
mit the  name  of  the  appointee  to  the  board 
of  aldermen  for  Its  approval,  and  this  is  in 
accord  with  the  express  terms  of  the  statute. 


statute.  The  term  of  office  succeeding  Pfings- 
tag  had  never  been  filled,  so  that  it  could 
become  vacant,  and  the  statute  requires  the 
mayor  to  appoint  some  one  for  the  term  and 
submit  his  name  to  the  board  of  aldermen 
for  approval.  In  our  opinion  there  must 
have  l)een  some  one  duly  appointed  and  qual- 
ified filling  the  office  before  a  vacaucy  can 
occur  as  contemplated  by  the  statute.  It 
was  the  duty  of  the  mayor  to  have  submitted 
the  name  of  Lindsay  as  his  appointee  to  the 
board  of  aldermen  for  its  approval  before  he 
could  have  been  legally  Inducted  into  office. 
In  the  case  of  Watkins  v.  Mooney,  supra, 
this  court  said:  "It  is  argued,  and  this  we 
conceive  to  be  the  main  argument  for  the 
appellee  in  his  behalf,  that  there  Is  no  ap- 
parent reason,  and,  in  fact,  none,  why  the 
legislators  should  require  the  mayor's  ap- 
pointees, original  and  for  full  terms,  always 
to  be  confirmed  by  the  board  of  aldermen, 
and  yet  allow  him  to  fill  vacancies  In  the 
same  board  without  such  confirmation.  The 
argument  seems  to  us  to  be  almost  irre- 
sistible when  presented  to  tliat  body  who 
make  the  law.  But  the  consequences  are 
not  80  much  to  be  regarded  in  the  construc- 
tion of  the  statutes  as  the  language  employ- 
ed, where  the  language  is  unambiguous.  In 
fact  as  long  as  the  language  of  the  statute 
Is  not  ambiguous,  the  courts  have  no  dis- 
cretion as  to  the  meaning  they  will  give  to  it 
•  •  •  A  distinction  is  obviously  intended 
to  be  made  between  original  appointments  of 
members  of  the  board  and  appointments  to 
fill  vacancies;  otherwise,  there  is  no  sense  or 
meaning  in  the  provision  directing  and  au- 
thorizing the  mayor  to  fill  all  vacancies. 
If  the  Legislature  bad  Intended  that  appoint- 
ments to  fill  vacancies  should  be*  submitted 
for  confirmation  to  the  board  of  aldermen,  it 
would  doubtless  have  put  in  after  the  word 
'mayor,'  as  It  expressly  did  when  providing 
for  the  original  appointment  'subject  to  the 
approval  of  the  board  of  aldermen.' "  Evi- 
dently the  General  Assembly  intended  that 
in  selecting  police  and  fire  commissioners  for 
a  term  of  four  years  the  mayor  and  board 
of  aldermen  should  exercise  their  judgment 
in  the  matter,  and  the  mayor  alone  could 
not  have  the  power.  To  give  the  statute  the 
construction  contended  for  by  appellees  would 
thwart  this  object  as  the  mayor  could  fail 
to  appoint  and  send  in  the  name  until  after 
the  term  of  the  outgoing  member  had  ex- 
pired, or  send  In  the  name  of  a  person  that 
he  knew  was  unfit  aud  that  the  l>oard  would 
reject  and  then  wait  until  the  term  of  the 
outgoing  member  expired  and  declare  a  va- 
cancy and  appoint  a  person  without  submit- 
ting his  name  to  the  board  for  confirmation, 
and  In  this  way  govern  and  control  the 
matter  himself,  and  obtain  a  board  of  police 


right  to  hold  oyer  beyond  his  term  Is  affirm- 
ed, and  that  part  declaring  Lindsay  duly  ap- 
pointed to  fill  the  vacancy  Is  reversed  and 
remanded  for  further  proceedings  consistent 
herewith. 


SCnWALK'S  ADM'R  v.  CITY  OF  LOUIS- 
VILLE. 

(Court  of  Appeals  of  Kentucky.    Dec.  1,  1909.) 

1.  MuNiciPAi,  Corporations  (f  747*)— Lia- 
bility    FOB     NeOLIOENCE  —  GOVEBNMENTAI. 

Duties. 

A  municipal  corporation  in  maintaining  a 
city  hall  for  the  use  of  its  officers  and  agents  as 
a  place  for  transacting  its  business  performs  a 
public  and  governmental  duty,  and  is  not  liable 
for  tlie  negligence  of  its  agents  and  servants  in 
the  transaction  of  such  business. 

[Ed.  Note.— For  other  ca.«es,  see  Municipal 
Corporations,  Dec.  Dig.  {  747.*] 

2.  Taxation  (§  217*)— Exejtptions  —  Public 
I»R0PERTT  Used  fob  Public  Purposes  — 
OiTT  Hall. 

Under  Const.  J  170,  which  declares  that 
public  property  used  for  public  purposes  shall 
t>e  exempt  from  taxation,  the  city  ball  maintain- 
ed by  the  city  of  Louisville  is  exempt. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  355,  356 ;   Dec.  Dig.  §  217.*] 

3.  Municipal  Corporations  ($  733*)- Lia- 
BiLrrv  FOB  Neoligencb  —  Governmental 

'    Duties. 

In  exempting  municipal  corporations  from 
liability  for  defects  in  its  public  buildings  used 
for  public  or  governmental  purposes,  or  the  neg- 
ligence of  its  employes  in  their  care,  the  law 
places  them  on  the  same  footing  with  the  state 
and  counties  thereof  as  to  buildings  owned  and 
used  by  them  in  aid  of  government. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  733.*] 

4.  Municipal  Corporations  (§  733*)  — Lia- 
bility' FOB  Negligence  — Govebnmental 
Duties — Exception  to  Kule. 

That  municipalities  are  liable  for  negligence 
in  not  keeping  their  streets  in  repair  affords  an 
exception  to  the  general  rule  exempting  munici- 
palities from  liability  for  negligence  in  the  per- 
formance of  a  public,  governmental  duty  im- 
posed upon  them  for  public  benefit,  and  for 
which  they  in  their  corporate  capacity  derive  no 
pecuniary  profit. 

[Ed.  Note.— For  other  rases,  see  Monicipal 
Corporations,  Dec.  Dig.  i  733.*] 

5.  Municipal  Corporations  (5  747*)— Per- 
sons Employed  in  City  Hall— Liability 
FOR  Negligence- Respondeat  Superior — 
"Public  Officers." 

Persons  employed  in  a  city  hall  in  managing 
and  conducting  the  affairs  of  the  municipality 
are  public  officers,  charged  with  the  perform- 
ance of  public  duties ;  and  the  doctrine  of  re- 
spondeat superior  does  not  apply  to  such  em- 
ployments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  747.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4933-4951 ;  vol.  8,  pp.  7737,  7771- 
7773.] 


[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f§  313-321,  351 ;  Dec.  Dig.  {  90.*] 

Xunn,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  DlTlsIon. 

"To  be  officially  reported." 

Action  by  S.  J.  Schwalk's  administrator 
against  the  City  of  Louisville.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Bennett  H.  Xoung,  Marlon  W.  RIpy,  and 
R  C.  Walde,  for  appellant.  Huston  Quln, 
Clayton  B.  Blakey,  and  Elmer  C.  Underwood, 
for  appellee. 

SETTLE,  J.  On  August  30,  1906,  Simon 
J.  Schwalk  lost  his  life  while  going  to  some 
part  of  the  city  hall  In  Louisville  upon  an 
elevator  used  In  the  building.  The  city  hall 
Is  owned  by  the  appellee,  city  of  Louisville, 
and  practically  the  whole  of  the  city's  busi- 
ness Is  conducted  within  Its  walls. 

The  appellant,  Columbia  Finance  &  Trust 
Company,-  was  appointed  and  duly  qualified 
as  administrator  of  Schwalk's  estate,  and  on 
March  27,  1907,  Instituted  this  action  In  the 
court  below  to  recover  of  the  appellee  city 
damages  for  his  death ;  it  being,  In  substance, 
alleged  In  the  petition  as  finally  amended 
that  the  death  of  Its  Intestate  was  caused  by 
the  negligence  of  appellee,  Its  agents,  and 
servants  In  falling  to  maintain  the  elevator 
In  a  reasonably  safe  condition  for  use,  and 
In  permitting  It  to  be  operated  by  an  Inex- 
perienced and  Incompetent  negro  boy.  After 
the  petition  had  been  twice  amended,  the 
circuit  court  sustained  a  demurrer  to  It,  and, 
appellant  refusing  to  plead  further,  judgment 
was  rendered  dismissing  the  action.  Apt)el- 
lant's  dissatisfaction  with  that  ruling  and 
Judgment  resulted  In  this  appeal. 

The  Judgment  of  the  circuit  court  Is  bot- 
tomed upon  the  theory  that  the  duty  of  the 
city  of  Louisville  to  provide  and  maintain  a 
city  ball  for  the  use  of  Us  officers  and  agents 
and  as  a  place  for  transacting  Its  business 
affairs  Is  a  public  and  governmental  duty  and 
obligation  for  the  negligence  of  Its  agents  and 
servants.  In  the  performance  of  which  the 
city  Is  not  liable  In  an  action  for  damages. 
This  court  Is  fully  committed  to  the  doctrine 
thus  announced.  As  said  In  Taylor  v.  Owens- 
boro,  98  Ky.  271,  32  S.  W.  948,  17  Ky.  I^w 
Rep.  856,  56  Am.  St.  Rep.  361:  "Municipal 
governments  are  auxiliaries  of  the  state  gov- 
ernment. They  are  created  principally  to  aid 
In  securing  a  proper  government  of  the  peo- 
ple within  the  boundaries  of  such  municipali- 
ties, and  to  make  more  effectual  the  mainte- 
nance of  public  order."  Louisville  Bridge 
Co.  V.  City  of  Louisville,  81  Ky.  189;  City 
of  Louisville  V.  Commonwealth,  1  Dut.  2^ 
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85  Am.  Dec.  624.  The  Constitution  of  the 
state  gives  full  recognition  to  municipal  cor- 
porations, and  that  they  are  to  be  treated 
as  parts  of  the  goremment  machinery  and 
necessary  auxiliaries  In  carrying  out  the  ends 
of  government.  Under  section  170  of  the  Con- 
stitution, vrhlch  declares  that  "public  prop- 
erty used  for  public  purposes"  shall  be  ex- 
empt from  taxation,  it  has  been  held  by  this 
court  that  waterworks,  a  park,  public  wharf, 
and  even  bonds  owned  by  a  city  and  applied 
exclusively  to  governmental  or  pnbllc  uses 
cannot  be  subjected  to  taxation.  City  of 
Louisville  V.  Commonwealth,  1  Duv.  295,  85 
Am.  Dec.  624;  City  of  Owensboro  v.  Com- 
monwealth, 105  Ky.  344,  49  S.  W.  320,  20  Ky. 
Law  Rep.  1281,  44  L.  B.  A.  202;  Board  of 
Councllmen  City  of  Frankfort  v.  Common- 
wealth, 94  a.  W.  648,  29  Ky.  Law  Rep.  699; 
Commonwealth  v.  City  of  Covington,  128  Ky. 
36,  107  S.  W.  231,  32  Ky.  Law  Rep.  837,  14 
U  R.  A.  (N.  S.)  1214.  Under  the  rule  stated 
by  the  foregoing  authorities,  appellee's  city 
hall  is  exempt  from  taxation.  As  the  main- 
tenance of  a  city  hall  for  the  use  of  the  court, 
officers,  and  employte  of  a  municipality,  as 
well  as  for  the  transaction  of  its  business,  is 
but  the  exercise  of  a  purely  governmental 
function,  it  would  seem  to  follow  that  the 
city  cannot  be  held  liable  for  acts  of  negli- 
gence on  the  part  of  its  officers  or  agents  en- 
gaged In  its  work  or  business  therein. 

The  general  rule  on  this  subject  Is  well 
stated  In  Burdick's  law  of  Torts  as  follows: 
"Nonliability  of  City — There  Is  a  substantial 
agreement  that  it  Is  not  liable  for  the  torts 
of  its  fire  or  police  departinents,  nor  for  those 
of  its  boards  of  health  or  education ;  nor  for 
those  of  any  other  officers,  agents,  or  serv- 
ants in  the  discharge  of  functions  which  pri- 
marily belong  to  the  state,  but  the  perform- 
ance of  which  It  has  delegated  to  the  munici- 
pality. Neglect  of  officers  in  guarding  prison- 
ers, or  in  caring  for  Jurymen,  or  in  keeping 
courthouses,  townhouses.  Jails,  or  other  pub- 
lic buildings  In  repair,  vrlll  not  subject  the 
corjioratlon  to  legal  liability.  Nor  will  the 
negligence  of  an  employe  of  a  charity  hos- 
pital render  the  city  which  maintains  it,  lia- 
ble to  damages."  The  doctrine  thus  stated 
by  Burdick  has  been  applied  by  this  court  to 
relieve  cities  and  towns  of  responsibility  for 
the  torts  or  negligence  of  their  agents  in  the 
following  cases:  Twyman's  Adm'r  v.  City 
of  Frankfort,  117  Ky.  518,  78  S.  W.  446,  25 
Ky.  Law  Rep.  1620,  64  L.  R.  A.  572;  Pol- 
lock's Adm'r  v.  City  of  Louisville,  13  Bush, 
221,  26  Am.  Rep.  260 ;  Jolly's  Adm'r  v.  Hawes- 
vUle,  89  Ky.  279,  12  S.  W.  313,  11  Ky.  Law 
Rep.  477 ;  Pratber  v.  Lexington,  13  B.  Mon. 
559,  56  Am.  Dec.  585 ;  Having  v.  Covington, 
78  S.  W.  431,  25  Ky.  Law  Rep.  1617 ;  Ernst 
v.  Covington,  116  Ky.  850.  76  S.  W.  1080,  25 
Ky.  Law  Rep.  1(&7,  63  L.  R.  A.  652,  105  Am. 
St.  Rep.  241;  Clark  v.  NlcholasvUle,  87  S.  W. 
800,  27  Ky.  Law  Rep.  974 ;  Jones  v.  City  of 
Corbln,  98  S.  W.  1002,  SO  Ky.  Law  Rep.  374; 
Board  Park  Com'ra  v.  Prinz.  127  Ky.  460, 


105  S.  W.  948,  32  Ky.  Law  Rep.  359.  And 
also  held  In  the  cases  further  dted  to  exempt 
state  and  city  eleemosynary  institutions  from 
such  liability.  Leavell  v.  Western  Ky.  Asy- 
lum, 122  Ky.  213,  91  S.  W.  671,  28  Ky.  Law 
Rep.  1129,  4  L.  R.  A.  (N.  S.)  269 ;  William- 
son v.  Industrial  School  of  Reform,  95  Ky. 
251,  24  S.  W.  1065,  15  Ky.  Law  Rep.  629,  23 
L.  R.  A.  200,  44  Am.  St.  Rep.  243.  In  respect 
to  such  nonliability  for  defects  in  its  public 
buildings,  such  as  a  city  hall,  prison,  school- 
house,  or  other  structure  used  for  public  or 
governmental  purposes,  or  the  negligence  of 
Its  employes  In  their  care,  cities  seem  to  be 
placed  by  the  law  on  the  same  footing  with 
the  state  and  the  counties  thereof  as  to  build- 
ings owned  and  used  by  them  In  aid  of  gov- 
ernment ;  and  in  the  recent  case  of  Simons  v. 
Gregory,  120  Ky.  116,  85  S.  W.  751,  27  Ky. 
Law  Rep.  509,  it  was  held  by  this  court  that 
neither  JeSerson  county,  the  county  Judge, 
members  of  its  fiscal  court.  Jailer,  nor  other 
of  its  county  officers  could  be  made  liable  in 
damages  for  injuries  received  by  one  through 
the  fall  of  an  elevator  in  the  Jefferson  county 
courthouse.  According  to  the  great  weight  of 
authority,  cities  and  towns  are  not  liable  for 
negligence  in  the  performance  of  a  public, 
governmental  duty  Imposed  upon  them  for 
public  benefit,  and  from  which  they  in  their 
corporate  or  proprietary  capacity  derive  no 
pecuniary  profit  However,  the  universally 
recognized  liability  of  such  municipalities  for 
negligence  in  not  keeping  their  streets  in  re- 
pair affords  an  exception  to  the  general  rule, 
which,  as  said  In  Snider  v.  City  of  St.  Paul, 
51  Minn.  466,  53  N.  W.  763,  18  L.  R.  A.  151 
(a  case  almost  identical  in  point  of  fact  with 
this):  "We  think  the  courts  would  do  better 
to  rest  either  upon  special  consideration  of 
public  policy  or  upon  the  doctrine  of  stare 
decisis  than  to  attempt  to  find  some  strict- 
ly legal  principle  to  Justify  the  distinc- 
tion.   •    •    •" 

It  is,  however,  insisted  for  appellant  that 
a  municipality  is  charged  with  the  perform-, 
ance  of  duties  of  a  private  and  corporate 
character  as  well  as  those  of  a  political  or 
governmental  nature,  and  that,  as  to  the  for- 
mer, the  municipally  stands  upon  the  same 
footing  with  a  private  corporation  and  may 
be  held  to  the  same  responsibility  with  a 
private  corporation  for  injuries  resulting  from 
its  negligence.  This  is  undoubtedly  true,  but 
unfortunately  for  this  contention  In  maintain- 
ing a  city  hall  appellee  does  not  act  in  its 
capacity  as  a  private  corporation,  but,  as 
we  have  attempted  to  show,  in  the  perform- 
ance of  a  purely  governmental  function,  be- 
cause of  which  no  liability  resulted  to  it  from 
the  death  of  appellant's  intestate.  If  It 
could  be  demonstrated  by  allegation  and  proof 
that  the  building  in  which  the  intestate  met 
his  death  Is  maintained  by  appellee  merely 
as  an  investment  for  profit,  expected  to  be 
realized  by  Its  sale  or  In  the  way  of  rents 
from  private  persons  occupying  It  as  tenants^ 
or  It  were  devoted  to  any  other  use  for  which 
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be  sound.  But  appellee  has  not  put  the  build- 
ing in  question  to  such  a  use  as  any  of  those 
mentioned,  but,  on  the  contrary,  erected,  and 
has  always  used  it,  as  and  for  a  city  ball, 
within  and  from  which  to  manage  and  con- 
duct the  affairs  and  business  of  the  munici- 
pality. It  is.  In  brief,  a  building  wholly  de- 
voted to  public  and  governmental  uses. 
This  being  true,  we  deem  It  oiir  duty  to  ad- 
here to  the  doctrine  anhounced  by  past  de- 
liverances of  this  court,  that  a  munlclptil 
corporation  is  not  amenable  to  actions  for 
negligence  In  the  performance  of  public  du- 
ties Incident  to  the  exercise  of  its  govern- 
mental functions;  that  persons  employed  in 
the  performance  of  such  duties  by  the  mu- 
nicipal corporation  act  as  public  officers, 
charged  with  a  public  service,  and,  being 
mere  agencies  or  Instruments  by  which  such 
public  duties  are  performed,  that  the  doc- 
trine of  respondeat  superior  does  not  ap- 
ply to  such  employments.  To  hold  otherwise 
and  impose  upon  the  municipality  responsi- 
bility for  the  negligence  of  such  employes 
would  indirectly  fasten  upon  it  a  liability 
from  which  It  Is  by  law  on  consideration  of 
public  policy  exempt. 

We  will  not  enter  upon  a  discussion  of  the 
authorities  from  the  courts  of  other  states 
relied  on  in  argument  by  counsel  in  support 
of  their  respective  contentions,  as  we  should 
be  and  are  controlled  in  the  conclusions  we 
have  reached  by  this  court's  several  previous 
adjudications  of  the  questions  herein  involv- 
ed. Being  of  opinion  that  the  law  exonerates 
appellee  from  responsibility  for  the  death  of 
appellant's  Intestate,  the  Judgment  is  affirmed. 

NUNN,  C.  J.,  dissenting. 


WABRBN'S  ADM'R  v.  JEUNESSE. 
(CJourt  of  Appeals  of  Kentucky.    Dec.  2,  1909.) 

1.  Evidence  (§  613*)— Opinion  Evidence- 
Subjects  FOB  Expert  Testimont— Reason- 
ably Safe  Appliances. 

In  an  action  for  death  of  a  servant,  where 
an  issue  is  made  whether  an  appliance,  alleged 
to  have  caused  the  death,  was  reasonably  safe, 
competent  and  experienced  persona  may,  as  ex- 
perts, give  their  opinion  based  upon  actual  ex- 
perience, observation,  or  technical  knowledge, 
with  their  reasons  therefor. 

[Bd.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  S  2318:   Dec.  Dig.  !  513.*] 

2.  Masted  and  Servant  (§  270*)— Instrumen- 
talities—Sufficiency  —  Evidence  —  CuB- 
TOMABY  Use. 

The  fact  that  an  appliance  is  in  customary 
use  is  not  the  coi^rect  test  of  its  sufficiency ;  but 
evidence  that  a  master,  charged  with  negligence 
resulting  in  the  death  of  a  servant  from  an  in- 
strumentality, followed  the  custom  of  other  per- 
sons in  the  same  line  of  business,  was  compe- 


Servant,  Cent  Dig.  fS  921,  925;    Dec.  EKg.  ( 

3.  Master  and  Servant  (I  270*)— Death  or 
Servant— Admissibility  or  Evidence. 

In  an  action  for  death  of  a  servant  alleged 
to  have  t>een  caused  by  defective  instrumental- 
ities, including  an  engine,  testimony  of  a  witness 
that  when  he  examined  the  engine  months  Sfter- 
wards  It  was  sufficient  was  inadmissible,  where 
he  could  not  say,  except  inferentially,  that  the 
engine  was  in  the  same  condition  as  when  the 
accident  happened. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  917 ;   Dec.  Dig.  §  270.*] 

4.  Master  and  Servant  (g  293*)— Dkath  or 
Servant— Instructions. 

In  an  action  for  death  of  a  servant,  a 
charge  that  if  the  master  negligently  failed  to 
furnish  reasonably  safe  machinery,  and  such  an 
unsafe  condition  was  known  to  the  master,  his 
agents  or  servants  superior  in  authority  to  dece- 
dent, or  whose  duty  it  was  to  furnish  and  sup- 
ervise the  place  and  machinery,  etc.,  and  such 
unsafe  condition  was  unknown  to  decedent,  and 
he  was  injured  while  exercising  ordinary  care 
for  his  safety,  he  could  recover,  was  not  im- 
proper as  confining  to  servants  superior  to  dece- 
dent the  knowledge  of  the  defective  appliance  to 
fasten  negligence  on  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  293.*] 

5.  Death  (S  58*)  —  Actions  —  Contributoby 
Negligence— Burden  of  Proof. 

In  a  death  action  brought  under  Ky.  St. 
i  6  (Russell's  St.  |  11),  passed  pursuant  to 
Const,  i  241,  providing  an  action  for  death  ftom 
negligent  act,  and  that  the  General  Assembly 
shall  provide  how  the  recovery  shall  go,  plaintiff 
need  not  prove  that  decedent  exercised  ordinary 
care  for  his  own  safety,  or  did  not  know  of  the 
danger ;  but  proof  of  contributory  negligence  as 
a  defense  may  be  made  in  that  decedent  was 
not  exercisJDg  ordinary  care  and  did  know  of 
the  unsafe  appliance  or  place. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  78;   Dec  Dig.  i  58.*] 

6.  Master  and  Servant  (J  205*)  —  Assump- 
tion OF  Risk. 

While  a  servant  assumes  the  ordinary  risks 
incident  to  the  employment,  he  does  not  assume 
any  risk  growing  out  of  defects  in  places  and 
appiliances  which  the  master  is  bound  to  exercise 
ordinary  care  to  keep  in  reasonably  safe  condi- 
tion ;  the  ordinary  risks  assumed  covering  only 
such  risks  as  grow  out  of  the  employment  when 
the  place  and  appliances  furnished  are  reason- 
ably safe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  547 ;   Dec  Dig.  S  205.*] 

7.  Master  and  Servant  (S  295*)— Dkath  or 
Servant— Instructions. 

In  an  action  for  death  of  a  servant  alleged 
to  have  resulted  from  defective  instrumentalities, 
as  to  which  defective  condition  there  was  some 
evidence,  a  charge  that,  in  entering  upon  the 
work  in  which  he  was  employed,  decedent  as- 
sumed the  ordinary  risks  incident  thereto,  and, 
if  his  injury  was  received  because  of  one  or 
more  of  the  ordinary  risks  incident  to  the  woik, 
plaintiff  could  not  recover,  was  misleading  in 
failing  to  exclude  risks  of  the  place  or  appliances 
being  unsafe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1168-1179;  Dec  Dig.  f 
293.*] 
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defendant,  and  plaintiff  appeals.     Reversed 
for  new  triaL 

Morton  K.  Yonts  and  J.  Morgan  Chlnn, 
for  appellant  Trabue,  Doolan  &  Ck>x,  Stan- 
ley £2.  Sloss,  F.  J.  Canty,  and  H.  M.  McCon- 
nell,  for  appellee. 

CARROLL,  J.  The  appellee  was  a  con- 
tractor engaged  in  the  construction  of  a 
large  building  in  Louisville.  In  lifting  lum- 
ber and  other  material  from  the  ground  to 
the  upper  floors  of  the  building,  a  block  and 
tackle  was  attached  to  the  top  of  the  build- 
ing, and  from  this  was  suspended  a  long 
rope  that  reached  to  the  ground.  When  it 
was  desired  to  lift  material,  a  chain  would 
be  fastened  around  it,  and  attached  to  the 
rope,  and  the  material  lifted  by  power  fur- 
nished by  a  gasoline  engine  15  feet  away, 
on  which  there  was  a  drum  around  which 
the  rope  would  be  wound  as  the  material 
was  pulled  up.  There  was  also  what  was 
called  a  guide  or  "tag"  rope  attached  to  the 
chain  at  the  point  where  It  was  wrapped 
around  the  material.  This  rope  was  Intend- 
ed to  be  used  by  the  person  who  looked  aft- 
er the  lifting  of  the  material,  and  by  means 
of  It  he  could  steady  the  package  as  It  was 
being  pulled  up  and  keep  It  from  striking 
the  walls  of  the  building  and  clear  of  ob- 
structions. William  A.  Warren,  an  Intelli- 
gent, capable  young  man,  about  18  years  of 
age,  who  was  engaged  In  attending  to  the 
hoisting  of  material,  was  killed  by  being 
struck  on  the  bead  by  a  long  slender  strip 
of  iron  that  slipped  out  of  a  bundle  contain- 
ing a  number  of  such  strips  as  it  was  being 
lifted  to  the  top  of  the  building,  by  means  of 
the  machinery  mentioned.  The  deceased 
had  been  working  auout  the  building  in  vari- 
ous capacities  for  some  two  months,  and 
frequently  during  this  time  had  fastened 
the  chain  around  lumber  and  other  material 
and  guided  it  on  its  upward  Journey  by  the 
tag  rope.  When  he  was  first  put  at  this 
work,  and  at  different  times  afterwards,  he 
was  warned  by  the  foreman  to  fasten  the 
chain  around  whatever  was  being  carried 
up  as  tightly  as  could  be,  and  keep  a  close 
watch  on  the  package  as  It  went  up,  so  that 
if  any  of  the  pieces  slipped  out  and  fell  he 
could  get  out  of  the  way,  as  it  was  a  com- 
mon occurrence  for  pieces  of  material  to 
slip  out  of  the  bundle  and  fall. 

In  this  action  to  recover  damages  for  his 
death,  three  grounds  of  negligence  were  set 
up:  (1)  That  the  place  where  the  deceased 
stood  while  engaged  In  his  work  was  unsafe; 
(2)  in  failing  to  provide  a  safe  and  proper 
contrivance  for  tying  and  keeping  in  a 
bundle  the  material  to  be  hoisted;  (3)  in 
allowing  the  gasoline  engine  and  appliances 


risks  incident  to  the  work  were  open  and 
obvious  and  well  known  to  the  deceased,  who 
voluntarily  assumed  the  labor.  In  reference 
to  the  first  cause  of  alleged  negligence,  there 
was  evidence  conducing  to  show  that  the 
deceased.  In  tying  the  chain  around  the 
bundles  and  in  looking  after  the  guide  rope, 
was  required  to  stand  on  a  narrow  plank 
platform,  on  either  side  of  which  were  open- 
ings into  a  deep  cellar;  but  the  evidence 
Is  not  clear  upon  the  question  as  to  how  or 
In  what  manner  the  openings  In  the  cellar 
floor  contributed  to  the  accident  or  resulting 
Injury.  As  to  the  second  cause,  a  number 
of  experienced  contractors  anh  builders  were 
Introduced  to  testify  as  experts  concerning 
the  safest  and  most  secure  way  of  fasten- 
ing the  chain  around  the  bundle  to  be  lift- 
ed. Some  of  these  witnesses  testified  that 
two  chains  should  be  wrapped  around  It, 
some  little  distance  apart,  and  both  of  them 
attached  to  the  rope  by  which  It  was  pulled 
up,  thus  holding  the  material  in  a  horizontal 
position,  while  others  said  that  the  proper 
method  was  to  tie  one  chain  around  it  as 
was  directed  to  be  done  by  the  persons  In 
charge  of  the  work  at  the  time  appellee  was 
killed.  Others  said  It  was  safer  to  wrap 
the  bundle  with  a  rope  than  with  a  chain,  al- 
though the  chain  was  used  by  many  ex- 
perienced contractors.  Upon  the  third  point, 
the  engine  was  being  operated  by  a  brother 
of  the  deceased,  who  testified  that,  on  account 
of  defective  construction  or  Insufficient  re- 
pair, it  would  stop  or  Jerk  occasionally,  and 
this  contributed  to  loosening  the  material 
being  hauled  up,  and  Increased  the  proba- 
bility of  pieces  slipping  out.  He  also  said 
that  the  wire  rope,  as  It  wound  around  the 
drum  In  lifting,  would  sometimes,  on  ac- 
count of  the  engine  not  being  properly  set, 
wind  up  on  one  side  of  it,  in  place  of  wind- 
ing evenly  over  the  whole  surface,  and  this 
had  a  tendency  to  cause  the  rope  to  slip, 
and  that  the  engine  brake  was  out  of  repair. 
Other  witnesses  testified  that  the  engine  and 
appliances  were  in  good  working  order.  In 
short,  we  may  say  that  there  was  some  evi- 
dence for  and  against  each  allegation  of  neg- 
ligence. From  a  Judgment  entered  upon  a 
verdict  In  favor  of  the  defendant  below,  now 
appellee,  this  appeal  is  prosecuted. 

The  errors  assigned  consist  in  giving  and 
refusing  instructions,  and  the  admission 
of  incompetent  evidence.  The  instructions 
complained  of  are  instructions  Nos.  1  and  2, 
reading: 

"No.  1.  It  was  the  duty  of  the  defendant 
to  exercise  ordinary  care  to  furnish  deceas- 
ed a  reasonably  safe  place  In  which  to  do 
the  work  for  which  he  was  employed  and 
in  which  he  was  engaged  at  the  tUne  of  his 


If  there  were  any  unsafe  condition,  was 
known  to  the  defendant,  his  agents  or  serv- 
ants, superior  in  authority  to  the  deceased, 
or  whose  duty  it  was  to  furnish  and  super- 
vise the  place  and  machinery,  or  could  have 
been  known  to  them  or  any  of  them  by  the 
exercise  of  ordinary  care,  and  was  unknown 
to  the  deceased,  and  while  exercising  ordi- 
nary care  for  bis  own  safety  he  was  injur- 
ed thereby,  then  the  law  Is  for  the  plaintiff, 
and  you  should  so  find;  but,  unless  you  be- 
lieve from  the  evidence  that  the  place  or  ma- 
chinery or  appliances  were  not  reasonably 
safe  for  the  work,  and  unless  you  further 
believe  from  the  evidence  that  such  unsafe 
condition,  if  it  was  unsafe,  was  known  to 
the  defendant  or  his  agents  or  employes 
superior  in  authority  to  the  deceased,  or 
whose  duty  it  was  to  supervise  and  direct 
the  place  and  appliances,  and  unless  you 
further  believe  from  the  evidence  that  such 
unsafe  condition,  If  It  was  unsafe,  was  not 
known  to  the  deceased,  and  you  further  be- 
lieve that  he  was  injured  by  reason  of  such 
unsafety,  then  the  law  is  for  the  deceased, 
and  you  should  so  find. 

"No.  2.  In  entering  upon  the  work  in 
which  he  was  engaged  and  for  which  he 
was  employed,  the  deceased  assumed  the 
ordinary  risks  Incident  to  the  work ;  and 
if  you  believe  from  the  evidence  that  the  In- 
Jury  which  he  received  was  received  by  rea- 
son of  one  or  more  of  the  ordinary  risks  In- 
cident to  the  work  in  which  he  was  engag- 
ed, then  and  In  that  event  the  law  In  the 
case  is  for  the  defendant,  and  you  should 
so  find." 

Taking  up  first  the  errors  pointed  out  In 
the  admission  of  evidence.  It  is  Insisted 
that,  in  substance  and  manner,  the  questions 
and  answers  of  the  witnesses  Introduced  to 
show  that  the  method  employed  in  hoisting 
the  material  at  the  time  the  deceased  was 
killed  was  in  general  use  by  the  trade  and 
regarded  as  reasonably  safe  were  objection- 
able. It  Is  clearly  competent.  In  cases  like 
this,  where  an  Issue  Is  made  as  to  whether 
or  not  an  appliance  is  reasonably  safe,  to  in- 
troduce competent  and  experienced  persons 
to  testify  as  experts.  In  Louisville  Veneer 
Mills  Co.  V.  elements,  109  S.  W.  308,  33  Ky. 
I^w  Rep.  106,  we  said  on  this  point:  "Wheth- 
er the  appliances  furnished  are  reasonably 
safe  or  not  Is  a  question  of  fact  to  be  de- 
termined by  the  Jury  from  the  evidence, 
and,  to  the  end  that  the  Jury  may  Intelligent- 
ly consider  and  di^ose  of  this  qnestlon,  it 
Is  competent  for  the  parties  to  show  by  evi- 
dence the  character  of  appliances  furnished, 
as  well  as  the  character  of  appliances  in 
general  use  in  similar  employments,  so  that 
the  Jury  may  determine  whether  or  not  the 


son  may  use  one  kbidi  of  appliance  or  meth- 
od In  the  performance  of  his  work  and  re- 
gard It  as  being  the  safest  and  best,  while 
another  may  have  a  different  method  or  ap- 
pliance and  think  It  the  safest  and  best;  and 
so,  when  the  question  comes  up  whether  or 
not  the  master  has  furnished  the  servant 
with  reasonably  safe  appliances,  it  Is  entire- 
ly proper  to  permit  experienced  persons  to 
give  their  opinion  regarding  the  safety  of 
the  appliance,  and  this  opinion  may  be  based 
upon  actual  experience,  or  observation,  or 
technical  knowledge  of  the  matter.  In  In- 
quiring of  witnesses  upon  this  subject  who 
have  qualified  themselves  to  give  evidence, 
they  should  be  asked  whether  or  not.  In  their 
opinion,  the  appliance  in  use  is  reasonably 
safe  for  the  purpose  Intended,  and  be  i»er- 
mltted  to  give  the  reasons  why  they  think 
it  is  or  is  not,  as  the  case  may  be.  If  this 
character  of  evidence  was  not  admissible, 
the  Jury  in  many  cases  would  be  unabl«  to 
say  whether  or  not  the  machinery  or  appli- 
ance in  question  was  reasonably  safe  or  not, 
as  It  ml^t  concern  a  matter  entirely  outside 
of  the  ordinary  and  common  knowledge  of 
the  Jury.  Ford  v.  Providence  Coal  Co.,  124 
Ky.  51T,  99  S.  W.  609,  30  Ky.  Law  Rep.  698. 
The  fact,  however,  that  an  appliance  or  in- 
strumentality Is  in  customary  use  is  not  the 
correct  test  of  its  sufficiency.  A  thing  might 
be  used  by  a  great  many  people,  and  yet  be 
entirely  unsafe  and  Insufficient  Columbus 
&  Hocking  Coal  ft  Iron  Co.  v.  Tucker.  48 
Ohio  St  41,  26  N.  B.  630,  12  L.  R.  A.  5T7,  29 
Am.  St  Rep.  528.  But  evidence  that  the 
person  charged  with  negligence  followed  the 
custom  of  other  persons  In  the  same  line  of 
business  may  be  received  when  It  Is  intro- 
duced in  connection  with  evidence  of  the 
safety  of  the  appliance  or  method  for  the 
purpose  of  showing  that  the  thing  is  in  cus- 
tomary use  because  it  is  regarded  as  safe, 
and  has  been  found  to  be  so  by  experience, 
observation,  or  technical  knowledge,  as  the 
case  may  be.  Thompson  on  Negligence,  | 
7882.  The  evidence  of  Stoddard  aa  to  the 
sufficiency  of  the  engine  was  not  competent 
He  did  not  know,  and  could  not  say,  except 
inferentially,  that  it  was  in  the  same  condi- 
tion when  the  accident  happened  as  It  was 
when  he  examined  It  months  afterwards. 

In  the  criticism  of  Instruction  No.  1,  the 
argument  is  made  that  the  words  limiting 
the  knowledge  of  the  unsafe  condition  to  su- 
perior servants,  or  to  such  servants  as  were 
charged  with  the  duty  of  supervising  the 
place  and  machinery,  should  have  been  omit- 
ted. In  support  of  this  contention,  we  are 
cited  to  the  case  of  Van  Dyke  v.  Memphis 
Packet  Co.,  71  S.  W.  441,  24  Ky.  Law  Rep. 
1283,  and  Cooper  t.  Oscar  Danl^  Co.,  96 
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place  was  known  "to  the  defendant,  bis 
agents  or  servants  superior  In  authority  to 
the  deceased,  or  whose  duty  It  was  to  fur- 
nish and  supervise  the  place  and  machin- 
ery;" whereas,  in  the  cases  mentioned  the 
instruction  was  confined  to  knowledge  on 
the  part  of  the  defendant  or  any  of  Its  agents 
or  employes  superior  In  authority.  And  it 
was  held  that  this  limitation  was  erroneous ; 
the  court  saying  in  the  Van  Dyke  Case  that 
the  master  is  responsible  not  only  for  the 
acts  and  omissions  of  the  servant  superior 
to  the  one  injuried,  "but  Is  responsible  to  the 
servant  who 'Is  Injured  from  a  want  of  prop- 
er care  In  the  person  to  whom  the  duty  Is 
delegated  without  regard  to  the  rank  or  title 
of  the  agent  entrusted  with  its  performance." 
And  ao  we  do  not  think  the  objection  well 
taken,  as  the  knowledge  to  fasten  negligence 
on  the  master  was  not  confined  to  the  serv- 
ants superior  to  the  deceased,  but  extended 
to  any  servant  or  employd  "whose  duty  It 
was  to  furnish  and  supervise  the  place  and 
machinery." 

This  instruction  is  also  assailed  upon  the 
ground  that  it  made  the  fact  that  the  de- 
ceased was  exercising  ordinary  care  for  bis 
own  safety,  and  his  Ingnorance  of  the  un- 
safe condition  of  the  place  and  machinery, 
conditions  preced«nt  to  a  right  of  recovery 
In  behalf  of  bis  administrator.  As  the  ac- 
tion was  brought  ^under  section  6  of  the 
Kentucky  Statutes  (Russell's  St.  S  11),  enact- 
ed in  pursuance  df  section  241  of  the  Con- 
stitution, to  recover  for  death,  it  was  not 
necessary  that  the  plaintiff  should  prove  that 
the  deceased  exercised  ordinary  care  for  his 
own  safety,  or  did  not  know  of  the  danger.' 
Cumberland  Tel.  &  Telegraph  Co.  v.  Graves, 
104  S.  W.  356,  31  Ky.  Law  Rep.  972 ;  Lexing- 
ton &  Carter  Co.  Mining  Co.  v.  Stephens, 
104  Ky.  502,  47  S.  W.  321,  20  Ky.  Law  Rep. 
696.  But  it  has  never  been  ruled  by  this 
court  tbat  in  an  action  under  this  statute 
the  plea  of  contributory  negligence  was  not 
available.  On  the  contrary.  It  has  always 
been  recognized  as  a  defense.  Passamaneck 
T.  Louisville  Ry.  Co.,  98  Ky.  195,  32  S.  W. 
620,  17  Ky.  Law  Rep.  763;  Clarke  v.  L.  & 
N.  K.  R.  Co.,  101  Ky.  34,  39  S.  W.  840,  18 
Ky.  Law  Rep.  1082,  36  L.  R.  A.  123.  The 
personal  representative  of  a  servant  whose 
life  Is  lost  by  his  own  negligence  or  want  of 
ordinary  care  can  no  more  recover  damages 
In  an  action  under  the  statute  than  could  the 
servant  if  he  had  only  been  Injured  and  had 
brought  suit  In  his  own  name  to  recover  for 
the  injuries.  The  only  difference  in  the  two 
states  of  case  is  that,  where  the  action  Is 
brought  by  the  Injured  servant,  he  must 
generally  allege  and  prove  that  he  was  ex- 
ercising ordinary  care  for  his  own  safety 
and  was  Ignorant  of  the  unsafe  condition  of 
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tbat  the  deceased  was  exercising  ordinary 
care  or  was  Ignorant  of  the  danger.  But, 
nevertheless,  the  defendant  may  show,  to 
establish  contributory  negligence,  that  the 
deceased  was  not  exercising  ordinary  care, 
and  that  he  did  know  of  the  unsafe  appli- 
ance or  place.  In  neither  case  can  there 
be  a  recovery  If  the  Injury  was  due  to  the 
nc:?rligence  or  want  of  care  on  the  part  of  the 
injured  person.  It  would  be  better  practice 
to  puf  the  whole  law  of  contributory  negli- 
gence in  a  separate  instruction;  but  often 
this  is  not  done,  and  we  have  more  than 
once  approved  instructions  similar  to  the 
one  given  In  this  case.  Cumberland  Tel.  & 
Telegraph  Co.  v.  Graves,  104  S.  W.  856,  31 
Ky.  Law  Rep.  972;  Cumberland  Tel.  dc  Tel. 
Co.  V.  Ware,  74  S.  W.  289,  24  Ky.  Law  Rep. 
2519 ;  C,  N.  O.  dt  T.  P.  R.  R.  Co.  v.  Evans, 
110  S.  W.  844,  33  Ky.  Law  Rep.  596;  Mead 
V.  Ashland  Steel  Co..  125  Ky.  114,  100  S.  W. 
821,  30  Ky.  Law  Rep.  1164. 

The  objection  to  Instruction  No.  2  Is  put 
upon  the  ground  that  it  failed  to  point  out 
that  the  deceased  did  not  assume  the.  risk 
of  the  place  or  appliances  being  in  an  un- 
safe condition.  The  rule  in  this  state  is  that, 
while  the  servant  assumes  the  ordinary  risks 
incident  to  the  employment,  he  does  not  as- 
sume any  risk  growing  out  of  defects  In 
places  and  appliances  that  it  is  the  duty  of 
the  master  to  exercise  ordinary  care  to  keep 
in  reasonably  safe  condition.  The  ordinary 
risks  assumed  by  the  servant  only  cover  such 
risks  as  grow  out  of  the  employment  when 
the  place  and  appliances  furnished  the  serv-  - 
ant  are  reasonably  safe.  This  view  of  the 
law  was  fully  declared  In  Pflsterer  v.  Peter, 
117  Ky.  501,  78  S.  W.  450,  25  Ky.  Law  Rep. 
1605,  Brent  v.  L.  &  N.  R.  Co.,  104  S.  W.  961, 
31  Ky.  Law  Rep.  1216,  and  many  other  cases. 

Counsel  for  appellee  argue  that  the  facta 
of  this  case  are  so  different  from  those 
appearing  In  the  Pflsterer  and  Brent  opin- 
ions that,  conceding  the  instruction  to  be 
erroneous,  it  was  not  prejudicial.  It  Is  a 
rare  thing  that  the  facts  In  two  cases  are 
exactly  alike;  but,  when  a  principle  Is  de- 
liberately announced  by  this  court  as  the 
law  upon  a  given  statement  of  fact,  the  prin- 
ciple so  declared  should  be  followed  and  ap- 
plied In  other  cases  presenting  like  questions 
of  fact  until  it  iB  authoritatively  adjudged 
not  to  be  the  law.  Attempts  to  make  re- 
flned  and  obscure  distinctions  between  cases 
as  to  the  law  applicable,  when  a  substantial 
and  common-sense  view  of  the  facts  does 
not  Justify  It,  not  only  leaves  the  final  deci- 
sion of  cases  In  doubt,  but  confuses  the  law 
and  renders  It  difficult  for  trial  judges  to 
correctly  understand  and  apply  it.  Having 
this  view  of  the  matter,  we  do  not  feel  au- 
thorized to  differentiate  this  case  from  the 
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ones  mentioned.  In  each  of  them  the  action 
was  brought  by  the  servant  to  recover  dam- 
ages on  account  of  the  failure  of  the  master 
to  furnish  for  his  use  reasonably  safe  ap- 
pliances and  places,  and  this  court  held  that 
an  Instruction  In  all  respects  similar  to  the 
one  we  are  considering  was  prejudicial  er- 
ror. In  the  Brent  Case,  as  In  this,  the  argu- 
ment was  made  that  the  error  In  the  instruc- 
tion as  to  assumed  risk  was  cured  by  an  In- 
struction in  which  the  court  told  the  Jury 
that  it  was  the  duty  of  the  master  to  furnish 
a  reasonably  safe  place;  but  the  court,  de- 
clining to  follow  the  argument,  said:  "The 
employe  does  not  assume  such  risks  a!s  arise 
from  the  negligence  of  the  employer  in  fall- 
ing to  furnish  him  a  reasonably  safe  place 
in  which  to  work,  and  reasonably  safe  In- 
struments and  materials  with  which  to  work, 
and,  where  this  failure  Is  the  only  negligence 
complajned  of,  any  Instruction  as  to  ordl- 
.nary  risks  assumed  by  the  employ^  must  be 
misleading.  •  *  ♦  A  Jury  of  laymen  were 
bound  to  conclude  that  the  court's  instruc- 
tions were  directed  to  the  question  in  issue, 
and  that  there  was  some  risk  attendant  on 
the  use  of  the  defective  hand  car,  if  it  was 
defective,  which  appellant  assumed.  They 
would  naturally  conclude  that  the  breaking 
of  a  defective  pin  was  one  of  the  risks  in- 
cluded within  the  meaning  of  instruction  No. 
5.  It  may  be  admitted  that  a  lawyer  could 
take  the  instructions,  and  by  reading  them 
in  pari  materia  conclude  that  the  court  in- 
tended to  exclude  danger  in  using  the  defect- 
ive pin  from  the  risk  referred  to  in  in- 
struction No.  5;  but  a  Jury  of  laymen  would 
perhaps  not  be  able  to  do  this,  and  would 
conclude,  to  the  manifest  prejudice  of  the 
appellant,  that  the  consequences  of  the  use 
of  the  defective  pin  was  one  of  the  risks  to 
which  Instruction  No.  6  is  directed."  In  that 
case  it  is  true  the  only  negligence  complained 
of  was  a  defect  in  the  hand  car;  whereas, 
in  this  case  the  appliances  or  instrumentali- 
ties with  which  deceased  was  required  to 
work  were  alleged— and  the  allegation  was 
supported  by  some  evidence— to  be  unsafe. 
If  we  could  say  that  Instruction  No.  2  was 
limited  to  the  risk  of  pieces  of  the  material 
being  lifted  falling  out  of  the  bundle,  and 
^Idnot  have  reference  to  defective  or  un- 
safe appliances,  the  cases  could  be  distin- 
guished; but  the  Jury,  in  reading  the  in- 
structions together,  had  the  right  to  infer 
that  the  deceased  assumed  all  the  risks 
through  or  by-  which  be  might  be  injured. 
Of  course,  this  was  not  what  the  court  in- 
tended, and  a  lawyer  would  be  able  to  read 
the  instructions  as  a  whole  and  understand 
that  the  court,  in  saying  that  the  deceased 
assumed  the  ordinary  risks  incident  to  the 
employment,  'meant  such  risks  as  did  not 
grow  out  of  unsafe  appliances  or  places.  If 
the  Jury  construed  the  instructions,  as  they 
might  well  have  done,  to  mean  that  the  de- 


ceased assumed  all  risks  Incident  to  bis  la- 
bor, they  would  be  fully  Justified  under  the 
evidence  in  returning  a  verdict  for  the  ap- 
pellee, although  they  might  have  believed 
that  the  appliances  used  in  connection  with 
the  work  were  not  reasonably  safe. 

For  the  reasons  given,  the  Judgment  must 
be  reversed,  with  directions  for  a  new  trial 
in  conformity  with  this  opinion. 


GRATSON  COUNTY  v.  ROGERS. 
(Court  of  Appeals  of  Kentucky.    Dec  1,  1909.) 

1.  JunoEs   ((  22*)  — Sai-art  or  Officers  — 
Change  DnaiNO  Term. 

Under  Const.  |  161,  providing  that  the 
compensation  of  county  officers  shall  not  be 
changed  after  their  election  on  during  their 
term,  and  section  235,  providing  that  the  sal- 
aries of  public  officers  shall  not  be  so  changed. 
If  the  fiscal  court  does  not  fix  the  salary  of  the 
county  judge  before  his  election,  it  may  do  so 
afterward;  but.  If  such  salary  is  fixed  before 
election,  it  cannot  be  changed  during  the  term. 
TBd.  Note.— For  other  wses,  see  Judges,  Cent. 
TMr.  i  76;  Dec  Dig.  I  22.*] 

2.  CoDNTiEs  (f  S3*)— Records— CoBSBCTioif. 

A  mistake  in  the  entry  of  an  order  of  the 
fiscal  court  may  be  corrected  by  that  court  sum- 
marily during  the  term  at  which  it  was  made, 
or  after  the  term,  on  reasonable  notice  to  per- 
sons affected. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {  70;  Dec  Dig.  {  53.*] 

3.  Counties  (§  42*)— Disqualitication- Pe- 
ouNiABT  Interest. 

Neither  a  county  judge  nor  his  son  can 
act  as  member  of  the  fiscal  court  in  fixing  the 
saiaiy  of  the  connty  judge. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {  50;   Dec  Dig.  S  42.*] 

4.  Counties   (|   46*)  —  Salabt   of   Countt 
Judge— Authority  of  Fiscai,  Court. 

As  the  county  judge  cannot  also  hold  the 
office  of  supervisor  of  roads,  the  fiscal  court 
has  no  authority  to  make  such  jud|:e  afl  extra 
allowance  of  salary  as  such  supervisor. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  54 ;   Dec  Dig.  {  46.*] 

5.  Counties   (§   57*)— Coi-i.atebai,  Attack— 
Froceedinos  of  Fiscai,  Court. 

Under  Ky.  St.  ||  1835,  1842,  1843  (Rus- 
sell's St.  U  2971,  2976,  2977),  requiring  the 
clerk  of  the  fiscal  court  to  keep  a  record  of  the 
proceedings,  which  shall  be  publicly  beard,  ap- 
proved, and  signed  before  adjournment  of  the 
court,  an  alleged  error  in  an  order  of  that  court 
fixing  the  salary  of  the  county  judge  cannot  be 
shown  in  a  collateral  action. 

[Ed.  Note. — For  other  coses,  see  Counties, 
Cent.  Dig.  i  75;    Dec  Dig.  i  57.*] 

6.  Evidence  (S  433*)— Parol  Evidbnck— Ju- 
dicial Records. 

Parol  evidence  is  Inadmissible  to  show  an 
error  in  the  entry  of  an  order  of  the  fiscal  conrt 
fixing  the  salary  of  the  county  judge. 

[Ed.  Note. — For  other  cases,  see  E2vidence, 
Cent.  Dig.  S  1991 ;    Dec.  Dig.  {  433.*] 

Appeal  from  Circuit  Court,  Grayson 
Goun^. 

"Not  to  be  officially  reported." 

Action  by  Grays<m  County  against  H.  C. 
Rogers,  Sr.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 


*For  other  cues  see  sam*  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  data,  *  Reportar  Ind«x«s 
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HOBSON,  J.  H.  C.  Rogers,  Sr.,  was  coun- 
ty judge  of  Grayson  county  for  the  term 
beginning  on  the  first  Monday  In  January, 
1902,  and  expiring  on  the  first  Monday  In 
January,  1906.  During  the  term  he  was 
paid  a  salary  of  ?650  a  year.  After  the  ex- 
piration of  his  term,  this  suit  was  filed 
against  him  by  Grayson  county  to  recover 
$400;  It  being  alleged  that  he  had  been  paid 
$100  for  each  year  of  his  term  more  than 
he  was  entitled  to.  The  circuit  court  dis- 
missed the  petition,  and  the  county  appeals. 
The  facts  of  the  case  are  these:     A.  L. 

•  Wells  was  the  Judge  of  the  Grayson  county 
court  for  the  term  beginning  on  the  first  Mon- 
day in  January,  1898.  At  the  March  term, 
1898,  the  fiscal  court  entered  the  following 

■  order:  "It  is  ordered  that  the  salary  of 
A.  L.  Wells,  the  Judge  of  the  Grayson  coun- 
ty court,  be  and  the  same  is  hereby  fixed  at 
$.>50  per  annum,  payable  quarterly  in  equal 
Installments,  to  be  paid  on  the  order  of  the 
county  Judge."  The  usual  order  was  made 
for  the  payment  of  the  salary  for  each  of  the 
succeeding  years  of  Wells'  term.  At  the 
March  term,  1902,  which  was  the  first  term 
after  Rogers  qualified  as  county  Judge,  he 
asked  the  court  to  make  him  an  allowance  of 
$750  a  year.  Some  discussion  ensued.  A 
vote  was  taken.  The  majority  were  In  favor 
of  making  him  an  allowance  of  $650  a  year. 
But  at  this  point  a  discussion  arose  between 
the  county  attorney  and  Z.  T.  Proctor,  a 
member  of  the  bar.  In  which  the  latter  In- 
sisted that  the  fiscal  court  was  without  au- 
thority to  allow  more  than  $550,  the  amount 
which  had  been  allowed  Wells  during  the 
preceding  term.  The  court,  being  in  doubt, 
entered  the  following  order,  which  was  regu- 
larly approved  and  signed:  "It  is  ordered 
that  the  county  Judge's  salary  be  fixed  at 
$550  per  year,  payable  quarterly."  On  the 
same  day  the  court  made  this  order:  "It  Is 
ordered  that  John  E.  Stone  pay  out  of  any 
money  he  has  in  his  hands  left  after  pay- 
ing claims  he  has  heretofore  been  ordered  to 
pay  the  following:  H.  C.  Rogers,  Sr.,  $137.- 
50,  J.  C.  Graham,  $100,  J.  R.  Ckjyle,  $181.25, 
being  the  first  quarter  of  their  salaries  as 
county  Judge,  county  attorney,  and  school 
superintendent  for  the  year  1902."  Also  on 
the  same  day  it  made  this  order:  "It  is  or- 
dered that  the  following  persons  be,  and  they 
are  hereby,  allowed  the  following  amounts, 
and  the  sheriff  of  Grayson  county  Is  hereby 
ordered  to  pay  the  same  out  of  the  county 
levy  for  the  year  1902:  *  •  •  H.  O. 
Rogers,  Sr.,  $412.50;  this  being  the  second, 
third,  and  fourth  quarters  of  his  salary  as 
county  Judge."  On  a  subsequent  day  of  the 
same  term  this  order  was  entered:  "It  is  or- 
dered that  Judge  H.  G.  Rogers,  Sr.,  be  and 
he  is  hereby  appointed  county  supervisor  of 
roads."    On  the  same  day  the  following  or- 


of  Grayson  county  Is  hereby  ordered  to  pay 
the  same  out  of  the  county  levy  for  the 
year  1902:  •  •  •  H.  C.  Rogers,  Sr.,  sal- 
ary as  county  supervisor  of  roads,  year  1902, 
$100."  The  court  then  adjourned  for  the 
term.  A  special  term  of  the  court  was  called 
for  April  29,  1902,  at  which  there  were  pres- 
ent the  county  Judge  and  three  magistrates; 
one  of  them  being  his  son.  At  this  special 
term  an  order  was  made,  which  Is  as  fol- 
lows: "It  Is  ordered  that  the  order  hereto- 
fore made,  appointing  H.  C.  Rogers,  Sr.,  su- 
pervisor of  roads,  be  and  the  same  is  now  set 
aside,  and  that  the  salary  allowed  him  as 
supervisor  shall  be  paid  to  him  for  extra 
services  he  will  have  to  perform  as  covmty 
Judge  growing  out  of  the  working  of  the 
roads  by  taxation."  At  the  March  term, 
1903,  orders  were  entered  similar  to  those 
made  at  the  March  term,  1902,  allowing 
Rogers  as  county  Judge  a  salary  of  $550,  and 
allowing  him  as  supervisor  of  roads  $100. 
At  the  March  term,  1904  and  1905,  orders 
were  made  allowing  him  as  county  Judge  a 
salary  of  $650.  These  allowances  were  all 
paid,  and  this  action  by  the  county  Is  based 
upon  the  Idea  that  he  was  only  entitled  to  a 
salary  of  $550  a  year. 

The  first  question  arising  in  the  case  Is  as 
to  the  effect  of  the  orders  made  during  the 
preceding  term,  allowing  A.  L.  Wells,  as 
county  Judge,  annually  a  salary  pt  $550.  In 
Butler  Co.  v.  James,  116  Ky.  577,  76  S.  W. 
403  (25  Ey.  Law  Rep.  801),  where  we  had  the 
question  before  us,  we  said: 

"Before  the  adoption  of  the  present  Con- 
stitution, it  was  customary  for  the  court  of 
claims  to  make  allowances  annually  to  the 
county  Judge  and  county  attorney,  and  it  is 
apparent  from  the  above  orders  that  the  fis- 
cal court  of  Butler  county  has  been  proceed- 
ing in  the  same  way  since  the  adoption  of 
the  present  Constitution,  not  observing  its 
provisions: 

"'The  compensation  of  any  city,  county, 
town  or  municipal  officer  shall  not  be  chang- 
ed after  bis  election  or  appointment  or  dur- 
ing his  term  of  office ;  nor  shall  the  term  of 
any  such  officer  be  extended  beyond  the  pe- 
riod for  which  he  may  have  been  elected  oc 
appointed.'    Section  161. 

"'The  salaries  of  public  officers  shall  not 
be  changed  during  the  term  for  which  they 
are  elected;  but  it  shall  be  the  duty  of  the 
General  Assembly  to  regulate  by  a  general 
law,  in  what  cases  and  what  deductions  shall 
be  made  for  neglect  of  official  duties.  This 
section  shall  apply  to  members  of  the  Gen- 
eral Assembly  also.'    Section  235. 

"Under  these  provisions  it  has  been  held 
that  the  fiscal  court  cannot  make  any  change 
In  the  salary  of  the  county  Judge  during  his 
term  of  office,  and  that,  while  it  is  the  duty 
of  the  fiscal  court  to  fix  the  salary  of  the 
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county  Jadge  for  his  entire  term  before  his 
election  or  qualification,  yet,  If  It  shall  fall 
to  do  BO,  it  may  fix  bis  salary  thereafter. 
Marlon  County  Fiscal  Court  v.  Kelley,  22 
Ky.  Law  Rep.  174,  66  S.  W.  815;  Barrett  v. 
Falmouth,  109  Ky.  151,  58  S.  W.  520,  22  Ky. 
Law  Rep.  667. 

"The  purpose  of  the  constitutional  provi- 
sion Is  to  leave  the  officials,  whose  duty  it  is 
to  fix  the  salary,  free  from  the  importunity 
and  personal  influence  of  the  Incumbent  of 
the  office,  and  to  secure  for  him  for  bis  term, 
when  his  salary  is  once  fixed,  the  amount  so 
agreed  to  be  paid  blm,  and  thus  make  him 
more  independent  in  the  discharge  of  his  of- 
ficial duty.  Under  these  provisions  of  the 
Constitution,  it  is  the  duty  of  the  fiscal  court 
to  fix  the  saiary  of  the  county  Judge,  and  oth- 
er county  officers,  to  be  allowed  by  It  before 
their  election— that  Is,  there  should  be  a  gen- 
eral order  fixing  the  salaries,  and  not  an  al- 
lowance each  year  for  that  year — and  when 
the  salaries  are  once  fixed,  they  cannot  be 
changed  to  affect  those  already  elected  or 
appointed,  and  any  change  will  not  talie  ef- 
fect until  the  next  election  or  appointment." 

The  rule  thus  declared  has  been  followed 
by  the  court  in  several  subsequent  cases. 
Under  it,  if  the  fiscal  court  has  not  made  an 
order  fixing  the  salary  of  the  county  Judge 
before  the  election  of  the  incumbent  of  the 
office,  it  may  make  such  an  order  after  his 
election.  But  if  the  court,  prior  to  his  elec- 
tion, has  made  an  order  fixing  the  salary  of 
the  office,  then  this  cannot  be  changed  after 
his  election  and  during  his  term  of  office. 
The  orders  of  the  Grayson  fiscal  court,  made 
previous  to  the  year  1902,  are  somewhat  dif- 
ferent from  those  before  us  In  the  cases  re- 
ferred to,  and,  whether  they  should  be  con- 
strued as  fixing  the  salary  of  the  office  we 
need  not  determine;  for,  if  the  salary  of  the 
county  Judge  had  not  been  fixed  by  a  pre- 
vious order,  the  order  which  the  court  made 
at  the  March  term  fixed  the  salary  at  $550 
In  accordance  with  the  rule  above  laid  down, 
and  this  order  of  the  fiscal  court  is,  nothing 
else  appearing,  conclusive  of  the  amount  of 
salary  the  county  Judge  should  receive,  not 
only  for  that  term,  but  for  all  subsequent 
terms,  unless  changed  by  the  fiscal  court  be- 
fore the  election  of  the  officer  to  be  affected. 

It  is  earnestly  Insisted  for  the  county 
Judge  that  the  court  really  voted  to  fix  the 
salary  of  the  county  Judge  at  $650  a  year; 
that  the  order  fixing  the  salary  at  $560  was 
entered  as  It  was  because  the  court  was  in 
doubt  as  to  its  power  to  allow  more,  but  In- 
tended later,  if  it  could,  to  increase  the  al- 
lowance $100,  and  this  it  undertook  to  do  by 
the  subsequent  order;  that  the  county  Judge 
was  not  appointed  supervisor  of  roads,  and 
no  allowance  was  made  to  him  as  such,  but 
he  was  allowed  $100  additional  as  county 
Judge;  that  the  orders  as  they  appear  on  the 
record  were  so  entered  by  clerical  misprision; 
and  that  when  this  mistake  was  discovered. 


a  special  term  of  the  court  was  held  at  which 
the  order  was  corrected  so  as  to  read  as  the 
court  intended.  The  weight  of  the  evidence 
sustains  the  county  Judge  on  the  question  of 
fact,  and  the  circuit  court,  being  of  opinion 
that  a  mistake  had  been  made  in  the  entry 
of  the  orders,  and  that  the  county  Judge  had 
received  no  more  than  the  fiscal  court  intend- 
ed to  allow  him,  dismissed  the  petition. 

There  is  no  doubt  that  if  a  mistake  is  made 
in  the  entry  of  the  orders  of  the  fiscal  court, 
it  may  be  corrected  by  the  court  that  made 
it,  summarily  during  the  term  at  which  it  is 
made,  or  after  the  term,  upon  reasonable  no- 
tice to  the  persons  affected.  But  the  order 
made  by  the  fiscal  court  at  its  special  April 
term  is  void  for  the  reason  that  the  county 
Judge  could  not  sit  in  his  own  case.  For  the 
same  reason  his  son  could  not  act  in  a  matter 
in  which  his  father  was  interested.  Beside 
the  Judge  and  his  son  there  were  only  two 
magistrates  present,  and  there  being  no  quo- 
rum of  the  court  present,  the  order  of  the 
court  made  at  the  special  term  was  void.  The 
order  of  the  fiscal  court  made  at  the  March 
term,  allowing  the  county  Judge  $100  as  su- 
pervisor of  roads,  was  also  void,  as  the  fiscal 
court  was  without  authority  to  make  such 
an  allowance.  Daviess  Co.  v.  Goodwin.  116 
Ky.  891,  77  S.  W.  185.  22  Ky.  Law  Rep.  1081. 
The  case  therefore  comes  to  the  question. 
May  parol  evidence  be  heard  In  this  proceed- 
ing to  show  that  there  was  a  mistake  in  the 
orders  of  the  fiscal  court,  and  may  the  court 
in  this  collateral  proceeding  correct  the  mis- 
take? The  fiscal  court  is  created  by  section 
144  of  the  Constitution:  "Counties  shall  have 
a  fiscal  court,  which  may  consist  of  the  Judge 
of  the  county  court  and  the  Justices  of  the 
peace,  in  which  court  the  Judge  of  the  county 
court  shall  preside,  if  present;  or  a  county 
may  have  three  commissioners,  to  be  elected 
from  the  county  at  large,  who,  together  with 
the  Judge  of  the  county  court,  shall  consti- 
tute the  fiscal  court  A  majority  of  the  mem- 
bers of  said  court  shall  constitute  a  court 
for  the  transaction  of  business." 

Among  other  things,  the  statute  regulating 
the  court  provides: 

"The  clerk  of  the  county  court  of  each 
county  shall,  by  virtue  of  his  office,  be  clerk 
of  the  fiscal  court.  He  shall  attend  Its  ses- 
sions and  keep  a  full  and  complete  record  of 
all  its  proceedings,  with  a  proper  index." 
Section  1835,  Ky.  St  (section  2971,  RusselVs 
St). 

"Not  less  than  a  majority  of  the  members 
of  the  fiscal  court  shall  constitute  a  quorum 
for  the  transaction  of  business,  and  no  prop- 
osition shall  be  adopted  unless  by  the  con- 
currence of  at  least  a  majority  of  the  mem- 
bers of  the  court  present"  Section  ISST 
(section  2973). 

"Before  every  adjournment  the  minu'es  of 
the  proceedings  of  said  court  shall  be  pub- 
licly read  by  the  clerk  of  the  court,  and  cor- 
rected, if  necessary;  and  the  same  shall  be 
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Shall  be  yalid  nntU  the  same  be  read  and 
signed  as  aforesaid,  nor  unless  the  record 
shows  by  whom  the  court  was  held."  Sec- 
tion 1843   (section  2977). 

It  Is  manifest  from  these  provisions,  not 
only  that  the  court  must  keep  a  record  of  Its 
l>roceedlngs,  but  that  it  can  only  speak  by  Its 
records.  If,  by  clerical  misprision  or  other- 
wise, the  record  does  not  speak  the  truth,  the 
court  may  correct  It;  but,,  unless  the  court 
does  correct  It,  It  is  conclusiTe  In  collateral 
proceedings.  To  allow  proof  as  to  how  the 
magistrates  Toted  to  contradict  the  record, 
which  has  been  read  and  signed  as  provided 
by  the  statute,  would  be  to  determine  what 
the  court  did,  not  from  Its  record,  but  from 
parol  evidence,  llie  purpose  of  the  statute, 
in  requiring  that  before  every  adjournment, 
the  minutes  of  the  proceedings  shall  be  pub- 
licly read  and  corrected  If  necessary,  and  then 
signed  when  approved  by  the  justices  of  the 
peace  present,  is  to  make  the  recoi^d,  when 
thus  made,  the  only  evidence  of  the  acticm 
taken  by  the  court,  unless  It  is  corrected  by 
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peach  by  parol  the  record  of  the  court  over 
which  he  presided,  after  the  record  has  been 
approved  by  the  justices  of  the  peace  pres- 
ent, and  signed  by  him  as  county  Judge.  To 
allow  such  evidence  would  be  to  make  the 
action  of  the  fiscal  court  depend,  not  upon 
what  was  shown  from  the  record,  but  upon 
the  recollection  of  those  present  as  to  what 
had  taken  place;  and  this  was  the  evil  the 
statute  was  designed  to  guard  against 

We,  therefore,  conclude  that  the  order  of 
the  fiscal  court  made  at  the  March  term, 
fixing  the  salary  of  the  comity  judge  at  $550, 
Is  the  only  legal  allot^nce  made  by  the  fis- 
cal court  at  that  term  to  the  defendant,  that 
the  salary  of  the  county  judge,  having  been 
fixed  at  that  term,  could  not  be  changed 
thereafter  during  bis  term  so  as  to  afCect 
him,  and  that  the  orders  of  the  court  made 
for  the  subsequent  years,  in  so  far  as  they 
allowed  him  more  than  $550  a  year,  were 
void. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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CAMERON  y.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Nor.  24, 
1909.) 

Cbiminal  Law  (}  595*)— Continuance— Ab- 
sence or  Witnesses. 

An  indictment  of  accused  for  assaalt  to 
murder  was  returned  April  21st,  and  process  for 
a  witness  for  accused  was  issued  on  the  24th, 
and  the  return  on  the  same  day  showed  that  the 
witness  was  out  of  the  county,  and  judgment  of 
conviction  was  entered  on  Oie  29ta.  Accused 
made  a  first  application  for  a  continuance  to 
procure  such  witness,  who,  he  claimed  would 
testify  that  the  prosecuting  witness  told  bim, 
shortly  before  the  alleged  assault,  that  he  ex- 
pected to  kill  accused  if  ne  got  a  chance,  and  that 
ne  communicated  such  threat  to  accused.  Held, 
that  as  sufficient  diligence  was  shown,  and  as 
the  evidence  of  the  absent  witness  would  have 
been  important  in  corroborating  accused's  tes- 
timony .as  to  the  threats,  etc.,  and  as  affecting 
the  punishment,  it  was  error  to  deny  the  con- 
tinuance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f§  1323-1327;  Dec.  Dig.  { 
595.»] 

Appeal  from  District  Court,  Medina  Coun- 
ty; R.  H.  Bumey,  Judge. 

T.  R.  Cameron  was  convicted  of  assault  to 
murder,  and  he  appeals.  Reversed  and  re- 
manded. 

James  H.  Robertson  and  John  R.  Storms, 
for  appellant.  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  to  murder,  and  his  punishment 
assessed  at  five  years'  confinement  In  the 
penitentiary. 

The  assault  was  alleged  to  have  been  com- 
mitted upon  Mllford  Berry.  Tbe  evidence.  In 
brief,  shows  that  there  had  been  an  III  feel- 
ing between  the  parties,  and  that  Berry  had 
been  insulting,  and  grossly  so,  to  appellant. 
The  witness  Woschlegel  stated  that  Berry 
came  to  his  store  and  told  him  he  wanted  to 
see  appellant,  l>ecause  appellant  had  been 
telling  lies  on  him,  and  he  would  make  ap- 
pellant take  them  back  or  he  would  take  it 
out  of  him;  that  he  was  tired  of  his  talking 
about  him,  and  left  the  store  with  the  re- 
mark that  be  would  go  look  for  appellant; 
that  Berry  was  mad.  Clements  testified  that 
Berry  had  been  unfriendly  towards  appel- 
lant for  more  than  a  year  prior  to  the  diffi- 
culty. Mask  testified  that  on  one  occasion  In 
June,  1908,  Berry  came  to  his  store  and  ask- 
ed him  If  he  had  seen  appellant  He  stated 
he  wanted  to  see  appellant,  as  appellant  had 
been  telling  lies  on  him,  and  he  wanted  to 
make  him  take  them  back  or  he  would  take 
It  out  of  him.  He  seemed  to  be  very  angry. 
The  witness  Hurt  testified  that  the  evening 
before  the  difficulty  appellant  was  walking 
along  the  sidewalk,  but  said  nothing  to  Ber- 
ry. Berry  said  to  appellant:  "Go  to  hell;  see 
if  you  can  hear  that"  Appellant  looked 
around  and  walked  on.  Berry,  on  cross- 
examination,  stated  that  on  the  evening  be- 


fore tbe  difficulty  appellant  passed  bIm,  and 
be  asked  appellant  if  he  (appellant)  wanted 
a  Job.  Appellant  made  no  reply.  Witness 
then  said  to  blm:  "Come;  help  me  carry 
brick  up  there."  Appellant  made  no  reply, 
and  Berry  said:  "Go  to  hell;  see  if  you  can 
hear  that"  He  admitted  being  imfrlendly 
towards  appellant  for  a  long  time,  and  de- 
nied none  of  the  statements  imputed  to  him. 

Appellant  testified  in  bis  own  behalf,  and 
stated  that  the  statements  testified  by  the 
other  witnesses  were  communicated  to  blm, 
and,  further,  that  prosecuting  witness.  Ber- 
ry, bad  l>een  angry  with  him,  and  used  in- 
sulting language  towards  him,  for  a  long 
time,  and  on  one  occasion  In  front  of  tbe 
Mercantile  Company  Berry  bad  cursed  blm, 
and  he  (appellant)  did  not  reply  to  It,  bat 
passed  on,  and  again  at  Hoiloway's  gin  Berry 
had  cursed  him  In  the  presence  of  Frank 
Hoiloway,  but  on  that  occasion  appellant 
passed  on  and  made  no  r^ly;  that  be  (ap- 
pellant) went  down  to  Woschlegel's  store  one 
time,  and  be  told  him  (appellant)  that  Berry 
had  been  there,  and  he  (appellant)  went 
home  in  order  to  avoid  trouble;  that  at  tbe 
Mercantfle  Company  Berry  cursed  bim  and 
said  to  him,  "Go  to  bell,  you  damn  skunk:" 
that  at  the  gin  Berry  asked  him  If  be  "had 
them  spells  often,"  and  appellant  made  no 
reply,  and  Berry  then  said,  "Go  to  bell;  see 
if  you  can  hear  that;"  that  on  one  morn- 
ing he  passed  tbe  building  where  Berry  was 
at  work,  and  Berry  asked  bim  if  be  wanted 
a  Job,  and  to  tbis  appellant  made  no  reply; 
that  Berry  then  said,  "Go  to  hell;  I  guess 
you  can  bear  that;"  that  appellant  moved 
on,  and  did  not  stop;  that  on  the  day  follow- 
ing the  Incident  Just  mentioned  appellant 
passed  along  and  Berry  said  to  blm,  "Good 
morning,  yon  damn  old  son  of  a  bitch:  I 
wonder  If  yon  can  bear  that;"  that  appellant 
then  told  him  he  could  not  take  that,  and 
struck  him;  that  he  did  not  Intend  to  kill 
him,  but  wanted  to  make  him  leave  bim 
alone;  that  tbis  conduct  continued  from 
June,  1908,  down  to  the  time  of  the  difficulty. 
Appellant  says  be  had  been  Informed  by  Hoi- 
loway that  Berry  had  stated  to  blm  (Hollo- 
way)  that  he  intended  to  kill  appellant.  Ap- 
pellant Is  a  man  54  years  of  age,  and  Berry 
is  a  young  man. 

The  question  discussed  is  the  refusal  of 
the  court  to  grant  a  continuance.  Tbe  alleg- 
ed absent  witness  Is  Frank  Hoiloway,  men- 
tioned in  statement  above.  It  was  the  first 
application,  and  tbe  diligence,  we  think.  Is 
ample.  The  Indictment  was  returned  on  the 
21st  of  April.  Tbe  process  was  issued  on 
tbe  24tb  of  April,  and  the  return  was  made 
by  tbe  sheriff  on  the^me  day,  showing  that 
Hoiloway  was  at  the  time  out  of  the  county. 
The  Judgment  was  entered  on  29th  of  April. 
The  facts  expected  to  be  shown  by  the  ab- 
sent witness  are  thus  stated:  Frank  Hollo- 
way  would  swear  that  prosecuting  witness. 
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Milford  Berry,  told  him  that  he  expected  to 
kill  defendant,  If  he  ever  got  a  chance,  and 
that  said  threat  was  communicated  to  appel- 
lant by  HoUoway;  that  this  threat  was  made 
Just  a  short  time  before  appellant  Is  alleged 
to  bare  committed  the  assault  upon  Berry; 
that  at  another  time  this  witness  will  swear 
that  be  heard  Berry  curse  and  abuse  de- 
fendant In  hearing  of  defendant  a  short  time 
prior  to  the  alleged  assault,  and  subsequent 
to  the  threat  to  take  defendant's  life;  that 
the  language  used  by  the  prosecuting  wit- 
ness was  as  follows:  "Damn  you,  do  you 
have  them  spells  often,"  and  that  appellant 
then  started  to  walk  on,  and  that  the  pros- 
ecuting witness  further  said,  "Then  go  to 
bell,  damn  you."  The  immediate  facts  at- 
tending the  assault  are  about  these:  Appel- 
lant was  passing  near  where  Berry  was  at 
work,  carrying  bricks  to  be  placed  in  a 
building  that  was  being  erected,  and  Berry 
made  the  remarks  testified  to,  such  as,  "Go 
to  hell,  you  God  damn  son  of  a  bitch,"  etc., 
and  that  he  (appellant)  immediately  stuck 
his  knife  in  him.  Berry  ran,  appellant  threw 
a  brick  or  a  piece  of  brickbat  at  Berry,  and 
Berry  threw  brick  at  him  (appellant).  The 
knife  Is  not  shown  to  have  been  a  deadly 
weapon,  but  is  a  pocketknife. 

We  are  of  opinion,  under  the  circumstan- 
ces, a  continuance  should  have  been  granted. 
Threats  to  take  the  life  of  appellant  under 
the  circnmstances  of  this  case  might  have 
had  a  considerable  bearing  in  the  minds  of 
the  Jury,  and  were  material  testimony,  es- 
pecially in  view  of  the  extreme  Insulting  lan- 
guage used  by  Berry  at  the  time  of  the  as- 
sault upon  him.  '  Appellant  testified,  It  is 
true,  that  the  threat  had  been  communicated 
to  him;  but  Holloway  would  have  corroborat- 
ed appellant  upon  that  phase  of  the  testimo- 
ny, as  well  as  in  regard  to  the  other  remark 
that  Berry  is  charged  with  having  made  in 
the  presence  of  Holloway.  Holloway  was, 
therefore,  a  very  Important  witness.  The 
testimony  places  the  case  within  very  close 
lines  as  to  whether  it  could  be  an  assault 
with  Intent  to  murder.  The  evidence  sought 
would  have  been  Important,  as  affecting  the 
punishment  which  the  Jury  would  assess. 
We  are.  therefore,  of  opinion  this  application 
for  continuance  should  have  been  granted. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded. 

BROOKS,  X,  absent 


TELL  V.  STATE. 

(CJourt  of  Criminal  Appeals  of  Texas.    Nov.  24, 

1909.) 

Cbtuinal  Law  (S  1064*)  —  Appeal  —  Objec- 
tions—Motion  FOR  New  Tbial— Genebal 
Absionuents  of  Ebrob. 

Accused's   motion  for   a  new   trial,   which 

merely  quoted  several  paragraphs  of  the  charge 


and  complained  of  bannfnl  error  in  giving  them, 
without  pointing  out  the  defect,  was  too  geaeral 
to  warrant  consideration  of  the  assignment  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  $  1064.*] 

Appeal  from  District  Court,  Palo  Pinto 
County;   W.  J.  Oxford,  Judge. 

Frank  Yell  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

F.  J.  McGord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSET,  J.  Appellant  was  convicted  in 
the  district  court  of  Palo  Pinto  county  on 
March  10th  of  this  year  oni  a  charge  of  bur- 
glary, and  his  punishment  assessed  at  con- 
finement In  the'  penitentiary  for  a  period  of 
two  years. 

1.  In  his  motion  for  a  new  trial  appellant 
complains  of  two  or  three  paragraphs  of  the 
court's  charge,  in  which  be  says,  quoting  the 
paragraphs,  that  the  court  erred  to  his  in- 
Jury,  "without  In  any  manner  undertaking  to 
set  out  wherein  the  charge  complained  of 
was  error,  or  what  the  supposed  defect  was. 
In  the  absence  of  motion  for  a  new  trial 
pertinently  pointing  out  the  defect  in  char- 
ges given,  we  are  not  authorized  to  consider 
same.  That  the  complaints  to  the' charges  Of 
the  court  In  this  case  are  too  general  is 
undoubtedly  sustained  by  the  authorities. 
Thompson  v.  State,  32  Tex.  Cr.  R.  265,  22  S.  W. 
979;  Reynolds  v.  State,  17  Tex.  App.  413; 
Shelton  V.  State,  54  Tex.  Cr.  R.  588, 114  S.  W. 
122.  In  the  last-named  case  we  held  that 
where,  upon  appeal  from  a  conviction  of 
murder,  the  complaint  was  that  the  charge 
of  the  court  was  too  general  and  uncertain, 
and  was  well  calculated  to  confuse  and  mis- 
lead the  Jury,  the  exception  could  not  be  con- 
sidered, as  It  failed  to  point  out  in  what  way 
the  cbarge  was  objectionable.  The  exertion 
in  that  case  was  much  more  specific  than 
the  one  in  the  motion  here. 

2.  It  is  further  complained  that  the  evi- 
dence is  Insufficient  to  sustain  a  conviction. 
We  cannot  accede  to  the  correctness  of  this 
contention.  On  the  contrary,  a  careful  in- 
sx)ection  of  the  record  convinces  us  that  the 
testimony  is  abundantly  sufficient  to  sustain 
the  conviction. 

Finding  no  error  in  the  Judgment,  It  iS' 
hereby  In  all  things  affirmed. 

BROOKS,  3.,  absent. 


MASON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  24 
1909.) 

1.  Cbiminai,  Law  (i  594*)  —  Continuance — 
Absence  of  Witnesses. 

Accused  was  indicted  January  19th  for 
perjury  committed  seven  days  before.  A  copy 
of  the  indictment  was  served  on  the  day  it  was 
returned  into  court,  and  on  the  following  day  he 
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ment  ot  toe  trial  witDin  tbe  term,  ueia,  tnat 
the  denial  of  an  application  for  a  continaance 
was  erroneous. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1321 ;  Dec.  Dig.  |  5W.*] 

2.  Perjury  (J  37*)— Evidence— Instbuctions. 
Where,  on  a  trial  for  perjury,  accused  tes- 
tified that  he  had  been  sick  some  time  before 
he  gave  his  testimony,  that  if  he  had  ever  re- 
ceived the  money  which  the  witnesses  testified 
he  did  receive,  and  which  he  denied  receiving, 
he  did  not  remember  it,  that  his  memory  was  not 
good,  and  that  it  was  more  than  four  years  since 
the  money  was  claimed  to  have  been  paid  him, 
the  refusal  to  charge  the  substance  of  Pen. 
Code  1895,  art.  202,  that  a  false  statement, 
made  through  inadvertence,  or  under  agitation, 
or  by  mistake,  is  not  perjury,  was  error. 

[EM.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  {  133;    Dec.  Dig.  {  37.*] 

Appeal  from  District  Court,  Delta  County ; 
R.  L.  Porter,  Judge. 

D.'M.  Mason  was  convicted  of  perjury,  and 
he  appeals.    Reversed  and  remanded. 

W.  E.  Sharp  and  Patteson  &  Patteson,  for 
appellant.  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

RAMSE<Y,  J.  Appellant  was  convicted  on 
January  23d  of  this  year  In  the  district  court 
of  Delta  county  on  a  charge  of  perjury,  and 
his  punishment  assessed  at  confinement  in  the 
penitentiary  for  a  period  of  2  years  and  6 
months. 

1.  We  think  the  judgment  of  conviction 
must  be  set  aside,  and  the  cause  reversed, 
for  several  reasons.  In  the  first  place,  we 
think  appellant's  application  for  a  continu- 
ance should  have  been  granted.  The  record 
shows  that  he  was  Indicted  herein  on>the  19th 
day  of  January  of  this  year,  on  account  of 
testimony  given  before  the  grand  jury  on  the 
12tb  day  of  the  same  month,  that  service  of 
copy  of  the  indictment  was  made  on  him  on 
the  same  day  It  was  returned  into  court,  and 
that  on  the  following  day  he  made  applica- 
tion to  take  the  deposition  of  his  wife,  who 
was  alleged  to  reside  in  the  city  of  Hugo, 
Choctaw  county,  Okl.  In  the  light  of  the  en- 
tire record,  we  think  the  testimony  was  ma- 
terial, and  that  the  court  should  have  granted 
the  application.  The  record  shows  that  court 
adjourned  on  the  23d  day  of  January,  and 
that  the  testimony  could  not  have  been  pro- 
cured by  any  postponement  of  the  trial  for 
any  time  within  the  then  term  of  court. 

2.  Again,  we  think  the  court  erred  in  not 
giving  in  charge  to  the  jury  the  substance 
of  article  202  of  our  Penal  Code  of  1896. 
This  article  Is  as  follows:  "A  false  statement 
made  through  Inadvertence  or  under  agita- 
tion or  by  mistake  is  not  perjury."  The  tes- 
timony of  appellant  given  on  the  trial  Is  to 
the  effect,  in  substance,  that  he  had  been  sick 
some  time  before  he  gave  Ms  testimony  be- 


aoes  not  now  remember  having  received  same. 
He  also  testifies  his  memory  Is  not  very  good, 
and  that  It  had  been  mote  than  four  years 
since  the  $4  was  claimed  to  have  been  paid 
him,  that  he  had  been  confined  in  jail  for  a 
long  time,  and  bad  been  sick  the  past  month 
almost  the  entire  time,  and  was  sick  when 
carried  before  the  grand  jury  and  was  now 
sick.  In  this  connection  counsel  for  appellant 
requested  the  court  to  give  the  following 
special  instruction:  "Tou  are  charged  by 
the  court  that  if  you  believe  from  the  evi- 
dence that  the  defendant  did  receive  the  $1 
in  money  as  alleged  by  the  Indictment  in  this 
case,  but  you  further  believe  that  the  defend- 
ant had  forgotten  at  the  time  he  testified  be- 
fore the  grand  jury,  or  If  yon  have  a  reason- 
able doubt  as  to  his  having  forgotten  at  the 
time  he  is  alleged  to  have  testified  before 
said  grand  jury,  the  receipt  of  said  money, 
then  in  either  event  you  wUl  acquit  the  de- 
fendant" This  special  charge,  or  Its  sub- 
stance, should  have  been  given.  In  connection 
with  article  202  of  our  Penal  Code  of  1896. 
.These  issues  were  in  no  manner  submitted  to 
the  jury  by  the  court,  and  In  view  of  the  evi- 
dence it  was  the  right  of  appellant  to  have 
his  defense  submitted  in  a  clear  and  explicit 
manner  to  the  jury.  Brookin  y.  State,  27 
Tex.  App.  701,  11  S.  W.  645. 

The  other  questions  raised  on  the  appeal 
are  not  likely  to  occur  on  another  trial.  We 
have  considered  the  exception  to  the  Indict- 
ment, and  think  it  sufilcient 

The  judgment  is  reversed,  and  the  cause 
remanded. 

BROOKS,  J.,  absent 


CABRAIi  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  24, 
1909.) 

1.  Cbikinal  Law  (S  1091*)— Bnx  or  Excep- 
tions—Form. 

A  bill  of  exceptions,  grouping  all  the  mat- 
ters complained  of  on  the  tnal,  is  impr<q[>er, 
and  will  not  be  reviewed. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1091.*] 

2.  Labcbny  (8  59*)— Evidence. 

Evidence  held  to  sustain  a  conviction  of 
theft  of  personal  property  over  the  value  of 
$30. 

[EM.  Note.— For  other  cases,  see  Larceny, 
Dec.  Dig.  i  69. •] 

Appeal  from  District  Court  Bl  Paso  Coun- 
ty; James  R.  Harper,  Judge. 

Melquiades  Cabral  was  convicted  of  theft, 
and  he  appeals.    Afllrmed. 

Wycllffe  J.  Bryan,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Oen.,  for  the  State. 
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RAMSEY,  J.  This  appeal  Is  prosecuted 
from  a  conviction  of  theft  of  personal  prop- 
erty over  the  value  of  $S0,  had  in  the  district 
court  of  Bl  Paso  county  on  June  23d  of  this 
year,  wherein  appellant's  punishment  was  as- 
sessed at  conflnement  In  the  penitentiary  for 
a  period  of  two  years. 

There  Is  no  bill  of  exception  in  the  record, 
except  a  general  one,  grouping  all  the  mat- 
ters complained  of  on  the  trial,  and  which  Is 
too  general  to  be  considered;  and  the  com- 
plaint of  the  court's  charge  is  of  the  most 
general  character,  being  to  the  eftect,  in  sub- 
stance, that  the  court  erred  materially  in 
falling  in  his  charge  to  the  Jury  to  instruct 
them  as  to  what  standard  of  value  they 
should  be  guided  by  in  determining  the  rea- 
sonable value  of  the  articles  alleged  to  have 
been  stolen,  and  in  falling  to  peremptorily  in- 
struct the  Jury  to  find  the  defendant  not 
guilty  as  requested.  An  examination  of  the 
charge  of  the  court  does  not  disclose  to  us 
any  error  therein.  The  property  alleged  to 
have  been  stolen  consisted  of  one  saxophone, 
of  the  value  of  $64,  two  bracelets,  of  the 
value  of  $90  each,  and  eight  neckties,  of  the 
value  of  60  cents  each.  A  short  time  after 
the  theft,  appellant  vras  found  in  possession 
of  and  offering  the  saxophone  for  sale.  To 
the  witness  Jaffa,  who  was  a  secondhand 
dealer,  he  explained  that  the  saxophone  had 
been  sent  to  him  by  an  uncle  or  brother  in 
California  to  be  sold.  To  the  officer,  Hink- 
ley,  he  stated  that  this  Instrument  had  been 
sent, him  for  sale  by  his  brother.  Appellant 
claimed  to  have  found  the  saxophone,  and 
introduced  several  witnesses  to  this  effect. 
Be  denied  that  he  had  ever  stated  that  a 
sick  musician  had  sent  it  to  him  to  sell,  or 
that  his  unde  or  brother  had  sent  It  to  him 
to  sell. 

The  Jury  were  fully  Instructed  with  ref- 
erence to  the  effect  of  recent  possession  of 
stolen  property,  as  well  as  reasonable  expla- 
nation thereof.  The  testimony,  while  not  en- 
tirely satisfactory,  is,  as  we  believe,  under 
the  authorities,  sufficient;  and  we  do  not 
think  we  would  be  authorized  to  set  aside 
the  verdict  of  the  Jury  so  determining,  or  put 
ourselves  in  opposition  to  the  action  of  the 
trial  court,  which  permitted  such  verdict  to 
stand. 

The  Judgment  is  affirmed. 

BROOKS,  J.,  absent 


MNDLBT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  24, 
1909.) 

X  CBnaNAi,  Law  (i  1144*)  — Afpeai,  — Pbe- 

SUMFTIONS  —  FOBHKB    CONVICTION— SPKCIAI. 

Plba. 

Where  there  ia  no  special  plea  in  the  record 
on  appeal,  the  court  cannot  assume  that  such 
a  plea  of  former  conviction  was  interposed  as 


would  require  a  aubmlBsion  ot  the  Issue  to  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1144.*] 

2.  Cbiminai,  Law  ({  739*)— Fobmeb  Convic- 
tion—Speciai.  Plea— Recobd. 

Where  the  evidence  did  not  show  that  the 
judgment  of  conviction  pleaded  in  bar  was  fi- 
nal, or  whether  an  appeal  had  been  taken  there- 
in, or  a  motion  for  new  trial  therein  granted, 
the  court  properljT  refused  to  submit  the  issue 
of  former  conviction,  notwithstanding  Code  Or. 
Proc.  1895,  art.  750,  providing  that,  where  a 
special  plea  is  Interposed,  the  jury  must  in  their 
verdict  say  whether  the  matters  therein  alleged 
are  true. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  739.*] 

3.  Cbiminai.  Law  (|  739*)— Fobmeb  Convic- 
tion—Special. Pi^A— Recobd. 

Where,  under  the  conceded  facts,  the  judg- 
ment of  conviction  relied  on  in  bar  is  no  de- 
fense, the  evidence  and  plea  of  former  conviction 
may  be  disregarded ;  but,  where  there  is  any 
view  of  the  evidence  under  which  the  plea 
amounts  to  a  bar,  the  issue  must  be  submitted. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  739.*] 

Appeal  from  Titus  County  Court;  W.  B. 
Riddle,  Judge. 

Ollle  Llndley  was  convicted  of  unlawful- 
ly selling  intoxicating  liquors,  and  he  ap- 
peals.   Affirmed. 

Rolston  &  Ward,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  prosecutes  this 
appeal  from  a  conviction  had  in  the  county 
court  of  Titus 'county  on  March  9th  of  this 
year,  wherein  he  was  convicted  of  unlawful- 
ly selling  intoxicating  liquors  in  violation  of 
the  local  option  law. 

The  sole  queetlon  presented,  in  different 
forms.  Is  that  the  judgment  ought  not  to  be 
sustained  for  the  reason  that  the  court  erred 
in  refusing  appellant's  special  instruction 
touching  his  plea  of  former  conviction,  and 
that  the  verdict  of  the  Jury  is  insufficient,  in 
that  it  does  not  dispose  of  such  plea.  These 
contentions  cannot  be  sustained,  among  oth- 
er things,  for  the  following  reasons:  First, 
there  is  no  special  plea  contained  in  the  rec- 
ord, and  we  cannot  assume  that  such  a  plea 
was  Interposed  as  would  have  required  a 
submission  of  this  issue  to  the  jury.  In  the 
next  place,  the  record  does  not  show  that  the 
judgment  of  conviction,  pleaded  in  bar  In 
this  case,  was  a  final  Judgment  or  whether 
an  appeal  had  been  taken  therein,  or  a  mo- 
tion for  new  trial  therein  granted.  WhUe 
article  750  of  the  Code  of  Criminal  Proce- 
dure of  1895  requires  and  provides  that 
wh«:e  a  special  plea  is  interposed,  the  Jury 
must  In  their  verdict  say  whether  matters 
therein  alleged  are  true  or  nntme,  it  has  been 
uniformly  held  that  where  no  evidence  has 
been  introduced  in  support  of  such  plea,  the 
court  is  neither  required,  nor  is  it  its  duty, 
to  submit  such  plea  to  the  Jury.    Johnson 
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on  In  bar  is  no  defense,  the  evidence  and  plea 
of  former  conviction  may  be  wholly  disre- 
garded. Of  course,  where  a  special  plea  Is 
Interposed,  and  there  Is  any  evidence,  or  any 
view  of  the  evidence,  under  which  such  spe- 
cial plea  would  constitute  a  bar,  It  should 
be  submitted.  As  stated  In  this  case  It  does 
not  appear  by  any  evidence  whether  judg- 
ment relied  on  was  or  not  final.  In  the  case 
of  Dupree  v.  State,  120  S.  W.  871,  It  was 
held  that  the  trial  court  would  take  Judicial 
notice  of  a  conviction  there,  which.  If  final, 
would  be  available  as  former  conviction,  and 
of  the  fact  that  an  appeal  therefrom  Is  pend- 
ing. As  stated.  In  this  case  there  is  no  evi- 
dence at  all  as  to  whether  a  motion  for 
new  trial  was  yet  pending,  whether  an  appeal 
had  been  prosecuted,  or  whether  the  Judg- 
ment was  In  full  force  and  unsatisfied.  Aa 
presented  In  the  record  before  us,  we  think 
the  point  made  Is  not  available  as  a  defense. 
Finding  no  error  in  the  record,  the  Judg- 
ment is  in  all  things  affirmed. 

BROOKS,  J.,  absent 


BALES  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  24, 

law.) 

Breach  of  the  Peace  ({  4*)-^InnioTia:NT— 

Requisites. 

An  indictment,  charging  that  defendant  and 
two  others  unlawfully  met  together  with  the 
intent  to  aid  each  other  to  repair  to  the  vicinity 
of  the  residence  of  V.  and  there  disturb  her 
and  two  others,  inmates  thereof,  by  loud  and 
unseemly  noise,  and  that  they  did  then  and  there 
by  such  means  disturb  V.  and  the  other  Inmates 
ot  such  residence,  in  the  enjoyment  of  her  and 
their  right  to  peace,  etc,  was  fatally  defective, 
for  failure  to  allege  that  V.  owned  any  resi- 
dence, or  occupied  a  house  as  a  residence,  and 
that  defendants  went  to  her  residence. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent.  Dig.  i  5;    Dec.  Dig.  {  4.*] 

Appeal  from  Somervell  County  Court;  Jno. 
A.  Herring,  Judge. 

Jess  Bales  was  convicted  of  a  breach  of 
the  peace,  and  he  appeals.    Reversed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  Charging  part  of 
the  indictment  is  as  follows:  "Jess  Bales, 
John  Connally,  and  W.  B.  Prewett  *  •  • 
did  then  and  there  unlawfnly  assemble  and 
meet  together,  with  the  intent  and  purpose 
to  aid  each  other  to  repair  to  the  vicinity  of 
the  residence  of  Mrs.  Ann  McVicker,  and 
there  disturb  the  said  Mrs.  Ann  McVicker, 
Mrs.  Laura  Shook,  and  Mrs.  W.  L.  Hudspetli, 
Inmates  thereof,  by  loud,  unusual  and  un- 
seemly noise;    and  they  did  then  and  there 


from  disturbance." 

Appellant  moves  in  arrest  of  Judgment,  al- 
leging the  Insufficiency  of  the  Indictment, 
and  especially  pointing  out  the  fact  that  it 
does  not  allege  that  Mrs.  McVicker  had  or 
owned  the  residence,  and  that  the  pleading 
Is  vague  and  inferential.  We  are  of  opinion 
that  the  motion  should  have  been  sustained. 
See  FoUls  v.  State,  37  Tex.  Cr.  R.  533,  40 
S.  W.  277;  Luter  v.  State,  32  Tex.  Cr.  R. 
69,  22  S.  W.  140;  BlackweU  v.  State,  30  Tex. 
App.  672,  18  S.  W.  672.  It  will  be  noticed, 
from  a  reading  of  the  Indictment,  that  it  does 
fall  to  allege  that  Mrs.  McVicker  owned  any 
residence,  or  occupied  a  house  as  a  residence ; 
and  it  further  fails  to  allege  that  they  went 
to  the  residence  of  Mrs.  McVicker.  Under 
the  authorities  cited,  we  are  of  opinion  that 
the  motion  should  have  been  sustained. 

The  Judgment  is  reversed,  and  the  prosecu- 
tion is  ordered  dismissed. 

BROOKS,  J.,  absent 


MUNGER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  17, 

1909.     On  Rehearing,  Dec.  8,  1909.) 

1.  Grihikai,  Law  (|  1093*)— Bn,L  or  Excep- 
tions —  Construction  —  Reference  .  to 

STATBMEin'  OF  FACTS. 

Where  a  bill  of  exceptions,  setting  forth 
accused's  objection  to  a  7  year  old  boy  as  a 
witness  because  he  did  not  understand  the  na- 
ture of  an  oath,  merely  stated  that  the  objec- 
tion was  overruled  and  the  boy  allowed  to  tes- 
tify, without  giving  any  of  the  proceedings  had 
in  regard  to  testing  his  competency,  it  cannot 
be  aided  by  going  to  the  statement  of  facts  or 
other  parts  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal  Ijiw, 
Cent.  Dig.  H  2828-2833;   Dea  Dig.  S  1093.*] 

2.  CaniiNAi.  Law  ({  1172*)— Habxless  Error 
— Instructions. 

In  a  rape  case,  where  the  offense  was  al- 
leged to  have  been  committed  on  or  about  March 
24,  1909,  a  charge  that  if  accused,  as  charged, 
on  or  about  the  23d  day  of  March,  1909,  as  al- 
leged, had  carnal  knowledge,  etc.,  was  not  re- 
versible error,  where  there  was  no  question  of 
limitation.  - 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  f  1172.*) 

8.  Rape  (8  64*)-;-Puni8hment. 

Upon  conviction  of  a  boy  under  17  years 
old  of  rape,  the  punishment  is  imprisonment  for 
life  or  for  not  less  than  5  years ;  the  maximum 
punishment  of  death  provided  by  White's  Ann. 
Pen.  Code.  art.  639,  not  applying  where  accused 
is  under  17  years  old. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  i  105;    Dec.  Dig.  |  64.*] 

4.  Infants  (8  69*)— Pttnishmknt— Imprison- 
ment—Person  OVER  Sixteen. 
"Where  accused  at  the  commission  ot  the 
offense  was  over  16  years  old,  his  imprisonment 
would  be  in  the  penitentiary;  and  there  was  no 
error  in  not  submitting  the  issue  of  bis  age,  that 
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Evidence  held  to  show  that  accused,  charged 
with  rape,  was  not  the  husband  of  prosecutrix. 
[Ejd.  Note. — For  other  cases,  see  Rape,  Dec. 
Dig.  i  51.*] 

6.  Cbiuinal  Law  (§  304*)— Bvidencb— Judi- 
cial Notice— Mabbiaoeable  Aoe. 

The  court  linows  judicially  that  a  girl  just 
over  12  years  of  age  could  not  marry  in  Texas ; 
14  years  being  the  youngest  age  at  which  a  mar- 
riage could  occur. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §«  700-704 ;    Dec  Dig.  §  304.*] 

7.  Ckiminal  Law  (S  304*)— Evidence— Judi- 
ciAi,  Notice— Law  Aoainst  Miscegena- 
tion. 

The  court  knows  judicially  that  in  Texas  a 
marriage  between  a  white  man  and  negro  woman 
could  not  be  had. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,- 
Dec.  Dig.  f  304.*] 

On  Motion  for  Rehearing. 

8.  Witnesses  (J  45*)  —  CoMPirrENCT  —  Chil- 
dren. 

Where  a  7  year  old  boy  testified  that  he 
knew  that  he  would  be  punished  if  he  testified 
falsely,  and  that  to  hold  up  his  hand  and  swear 
meant  that  he  would  be  punished  if  he  did  not 
tell  the  truth,  he  was  a  competent  witness, 
though  he  testified  that  he  did  not  know  the  na- 
ture of  an  oath,  or  what  it  meant  to  swear. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  104-107 ;   Dec.  Dig.  i  45.*] 

9.  Cmminai,  Law  (S|  1033,  1051*)— Review- 
Necessity  FOR  Exceptions. 

To  take  advantage,  on  appeal,  of  insuffi- 
cient proof  of  venue,  there  must  have  been  a 
contest  over  it  in  the  trial  court  and  the  mat- 
ter preserved  by  bill  of  exceptions,  except  where 
the  issue  is  fought  out  on  the  trial  as  to  whether 
the  offense  was  in  the  county  where  the  venue 
was  laid,  when  it  will  be  noticed  without  bill  of 
exceptions. 

[Ed.  Note. — For  other  coses,  see  Criminal  Law, 
Cent.  Dig.  iS  2629,  2630;  Dec.  Dig.  {§  1083, 
lOol.*] 

Appeal  from  District  Court,  Austin  Coun- 
ty; L.  W.  Moore,  Judge. 

Willie  Munger  was  convicted  of  rape,  and 
appeals.    Affirmed. 

Bell,  Johnson,  Matthael  &  Thompson,  for 
appellant.  V.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  This  U  a  conviction  for 
rape  upon  a  girl  under  15  years  of  age;  the 
punishment  being  assessed  at  5  years  in  the 
penitentiary. 

The  state's  case  shows  rape  upon  a  little 
negro  girl,  tiovey  Green,  who  was  about  12 
years  of  age.  She  swears  positively  to  the 
rai)e.  Her  little  brother  was  In  company 
with  her,  and  she  and  he  both  testify  that 
appellant  jumped  out  of  the  bushes  on  the 
side  of  the  road,  and  carried  tlie  little  girl 
out  in  the  bushes.  The  girl  testified  to  the 
rape,  and  they  both  testified  that  the  boy 
ran  home  to  tell  their  father  and  mother. 


tne  moiner  ezaminea  ner  ana  louna  evi- 
dence of  sexual  Intercourse.  Other  witness- 
es testify  to  seeing  appellant  riding  in  the  di- 
rection of  where  the  rape  Is  said  to  have 
occurred,  and  a  very  short  time  before  it 
occurred.  These  witnesses  also  testify  to 
seeing  the  two  children  not  far  away  from 
the  same  place  and  going  in  the  same  direc- 
tion in  which  appellant  was  traveling,  and 
just  a  few  moments  before  the  alleged  of- 
fense occurred. 

Appellant,  testifying  In  -his  own  behalf, 
denies  the  entire  transaction,  but  stated  that 
he  saw  the  two  little  negro  children  at  or 
near  the  place  designated,  and  told  them  to 
get  out  of  the  road,  and,  If  they  did  not,  he 
threatened  to  run  over  them  with  his  horse. 
It  Is  shown  by  bis  own,  as  well  as  other, 
testimony  introduced  In  his  behalf,  that  he 
had  been  at  bis  father's  blacksmith  shop  In 
the  little  village  of  San  Felipe;  that  he  and 
his  father  left  the  blacksmith  shop  about  6 
o'clock  to  go  home;  that  on  reaching  home  he 
saddled  a  horse  to  hunt  for  a  cow,  and 
while  hunting  the  cow  he  saw  the  two  little 
negro  cblldren,  prosecutrix  and  her  little 
brother.  The  age  of  defendant  is  put  down 
at  16  years  on  the  16th  of  August,  1908;  his 
father  and  mother  testifying  that  he  would 
be  17  on  the  16th  of  August,  1009.  When 
the  little  7  year  old  witness  was  tendered, 
appellant  reserved  the  following  bill  of  ex- 
ceptions: "Be  it  remembered  that  on  the 
trial  of  this  cause  Olivet  Green,  a  boy  7 
years  of  age,  was  called  as  a  witness  for  the 
state,  and,  upon  being  examined  by  the 
court  and  counsel  as  to  his  being  coOipetent 
to  testify,  defendant,  through  bis  counsel, 
objected  to  the  said  witness  being  permitted 
to  testify  because  the  said  witness  did  not 
understand  the  nature  of  an  oath  and  had 
not  sufficient  intelligence  to  give  testimony, 
which  objection  thus  made  by  counsel  for 
defendant  was  overruled  by  the  court  and 
the  said  witness  permitted  to  testify,"  etc. 
None  of  the  proceedings  had  In  regard  to  test- 
ing the  competency  of  this  witness  Is  stated 
in  the  bill  of  exceptions.  The  bill  cannot  be 
aided  by  going  to  the  statement  of  facts  or 
other  parts  of  the  record;  but,  if  we  were 
authorized  to  do  this,  we  are  of  opinion  that 
the  evidence  bearing  on  this  question,  as 
well  as  the  evidence  of  the  witness  himself, 
shows  there  was  no  error  on  the  part  of  the 
court  in  this  matter. 

In  the  motion  for  new  trial  the  charge  of 
the  court  is  criticised  because  the  court.  In 
submitting  the  case,  used  this  language:  "If  ' 
you  believe  *  *  •  that  the  defendant  did, 
as  charged  In  the  Indictment,  on  or  about 
the  23d  day  of  March,  1909,  as  alleged,  in 
the  county  of  Austin  and .  state  of  Texas, 
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have  carnal  knowledge  of  said  Lovle  Green," 
etc. — ^the  criticism  being  that  the  offense  Is 
not  alleged  to  have  been  committed  on  the 
23d  of  March.  The  Indictment  alleged  It  was 
committed  on  or  about  the  24th  of  March. 
This  Is  not  of  sufficient  Importance  to  re- 
quire a  reversal  of  the  Judgment.  There  is 
no  question  of  limitation  in  the  case.  Some 
of  the  witnesses  state  that  the  transaction 
occured  on  the  23d.  In  any  event  it  Is  a 
matter  of  no  moment,  and  this  exception  to 
the  charge  Is  without  merit. 

It  is  complained  that  the  court's  charge 
in  respect  to  the  punishment  is  incorrect. 
The  court  charged  the  Jury  that,  if  they 
should  find  defendant  guilty,  they  should  as- 
sess his  punishment  by  confinement  In  the 
penitentiary  for  life,  or.  In  the  discretion  of 
the  Jury,  at  any  term  of  years  not  less  than 
five.  The  punishment  is  correctly  given. 
See  article  639,  White's  Ann.  Pen.  Ck>de. 
While  article  639  provides  that  the  punish- 
ment may  be  by  death,  life  imprisonment,  or 
for  any  term  of  years  In  the  penitentiary  not 
lesfi  than  5  years,  that  portion  of  the  penalty 
with  reference  to  death  was  not  authorised 
in  this  particular  case,  inasmuch  as  defend- 
ant was  tinder  17  years  of  age.  Our  statute 
prohibits  the  Infliction  of  the  death  penalty 
where  the  alleged  offender  \s  under  17  years 
of  age.  The  charge,  therefore,  as  given,  cor- 
rectly states  the  law  of  punishment. 

It  Is  contended  that  the  court  erred  in  not 
submitting  the  Issue  of  the  age  of  appel- 
lant, to  the  end  that  the  Jury  might  assess 
the  punishment  at  confinement  in  the  reform- 
atory or  the  penitentiary.  There  Is  noth- 
ing In  this  contention.  Appellant  was  16 
year  of  age  in  August,  1908,  and  this  offense 
was  committed  on  the  23d  or  24th  of  March, 
1909.  He  was  more  than  16  years  of  age  at 
the  time  of  the  transaction,  as  well  as  at 
time  of  trial. 

A  reversal  is  asked  because  the  evidence 
falls  to  show  that  the  alleged  Injured  fe- 
male was  not  the  wife  of  the  defendant 
Singular  to  say,  but  the  statement  of  facts 
does  not  show  positively,  or,  rather,  by  pos- 
itive statement,  that  she  was  not  the  wife 
of  appellant.  However,  the  circumstances 
stiow  that  she  was  not  his  wife.  She  was 
a  negro  girl,  12  years  of  age  on  the  4th  of 
February  before  the  occurrence  in  the  latter 
part  of  March.  Appellant,  from  the  testi- 
mony, seems  to  have  been  a  white  boy  in  his 
seventeenth  year.  He  speaks  of  the  children 
as  two  little  negroes,  and  threatened  to  run 
over  them  with  his  horse  if  they  did  not 
give  him  the  road,  and  in  fact,  the  testi- 
mony shows  they  were  negroes,  and  that 
prosecutrix  was  Just  over  12  years  of  age. 
The  testimony  shows  that  appellant  lived 
with  his  father  and  mother,  who,  from  the 
testimony,  evidently  are  white  people.  The 
little  negro  girl,  prosecutrix,  lived  with  her 
fathw  a  mile  and  a  half  away  from  appel- 
lant's place  of  residence.    This  court  knows 


Judicially  that  a  girl  of  that  age  could  not 
marry  under  the  Texas  law ;  14  years  being 
the  youngest  age  at  which  a  marriage  could 
occur.  This  court  would  also  Judicially  know 
that  under  the  laws  of  Texas  a  marriage  be- 
tween a  white  man  and  a  negro  woman,  or 
a  white  boy  and  negro  girl,  could  not  be  had. 
While,  as  before  stated,  the  evidence  is  not 
positive  that  they  were  not  married,  yet;  the 
circumstances  show  beyond  any  question 
they  were  not  husband  and  wife. 

There  being  no  error  of  sufficient  Impor- 
tance to  require  a  reversal  of  the  Judgment, 
it  is  affirmed. 

On  Motion  for  Rehearing. 

The  Judgment  herein  was  affirmed  at  the 
present  term  of  the  court  Motion  for  re- 
hearing is  based  upon  the  following  grounds : 
(1)  that  the  court  erred  in  not  holding  that 
Olivet  Green  was  incompetent  as  a  witness 
by  reason  of  his  youthful  age;  (2)  that  the 
state  failed  to  prove  that  appellant  and 
prosecutrix  were  not  husband  and  wife;  (3) 
that  the  venue  was  not  shown;  and  (4)  that 
the  court  should  have  submitted  the  issue  to 
the  Jury  that,  if  appellant  was  not  more 
than  16  years  of  age  at  the  time  of  the 
trial,  the  Jury  should  have  been  given  the 
option  of  sending  him  to  the  reformatory  or 
penitentiary. 

This  is  practically  a  submission  on  rehear- 
ing of  the  salient  features  of  the  case  de- 
cided In  the  original  opinion.  We  held,  and 
still  adhere  to  the  statement,  In  the  original 
opinion,  that  the  bill  of  exceptions,  which  is 
therein  set  out,  fails  to  comply  with  the  re- 
quirements of  the  law,  in  that  it  does  not 
set  «ut  the  facts  and  circumstances  which 
show  or  tend  to  show  that  the  witness  Green 
was  incompetent  to  testify  by  reason  of  his 
age;  but  the  opinion  went  further,  and 
held  that,  if  all  the  evidence  had  be^i  in- 
corporated in  the  bill,  still  the  court  did  not 
err  in  permitting  the  witness  to  testify.  In 
regard  to  this  witness  we  find  in  statement 
of  facts  practically  the  following:  "My 
name  is  Olivet  Green.  I  am  seven  years 
old.  My  papa's  name  is  Ed  Green.  I  do 
not  know  the  nature  of  an  oath,  or  what  it 
means  to  swear.  I  do  know  that  it  means 
that  I  will  be  punished.  Nobody  told  me 
that  I  knew  it  myself.  I  knew  that  to  hold 
up  my  hand  and  swear  meant  that  I  would 
be  punished.  I  know  what  will  happen  to 
me  if  I  don't  tell  the  truth.  If  I  don't  tell 
the  truth,  I  will  go  to  Huntsvllle.  Papa  and 
mamma  haven't  talked  to  me  about  this  since 
that  time.  They  didn't  tell  me  anything 
about  going  to  court  I  didn't  know  any- 
thing about  where  we  were  going  last  night 
when  we  left  home.  Nobody  told  me  that 
but  I  knew  it.  Nobody  told  me  that  at  all. 
I  knew  that  we  were  coming  up  to  Bellville, 
when  we  started  up  here  last  night  I  Just 
found  it  out  Nobody  told  me  what  we  were 
coming  up  here  for.     I  knew  for  a  good 
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while,  if  we  swore  a  lie,  we  would  go  to 
Htmtsviile.  Nobody  told  me  that  I  Just 
knew  it  myself.  I  tiave  known  tbat  since  I 
was  four  years  old.  I  don't  know  wliat 
we  would  go  to  HuntsTllle  for."  This  and 
similar  testimony  was  drawn  out  from  the 
witness  in  testing  his  competency.  If  we 
were  permitted  to  go  outside  the  bill  of 
exceptions,  and  look  to  the  record  in  the 
statement  of  facts,  we  are  of  opinion  that 
this  witness  was  shown  to  be  sufficiently 
competent  to  testify  in  regard  to  the  facts  of 
the  case,  and  this  is  strengthened  by  refer- 
ence to  the  witness'  testimony  delivered  be- 
fore the  Jury.  We,  therefore,  are  of  opinion 
that  on  this  question  the  conclusion  reached 
in  the  original  opinion  is  correct 

Nor  is  there  any  merit  In  the  second  con- 
tention; that  is,  that  the  state  failed  to 
show  that  appellant  and  the  little  negro  girl 
were  married.  We  are  still  of  opinion  that 
the  evidence  is  sufficient  to  show  that  appel- 
lant was  a  white  boy  17  years  of  age,  and 
the  12  year  old  girl  was  a  negro;  but  if  they 
were  both  white,  or  both  negroes,  the  status 
would  not  be  changed,  because  under  the 
laws  of  Texas  the  girl  could  not  be  a  mar- 
ried woman  at  that  age.  She  could  not  un- 
der any  circumstances  be  married  under  14 
years  of  age,  and  this  question  has  been  ex- 
pressly decided  by  this  court  in  Hardy  v. 
State,  37  Tex.  Cr.  R.  55,  38  8.  W.  615.  In- 
tercourse or  attempted  Intercourse  with  a 
girl  of  that  age  would  constitute  rape  or  at- 
tempt to  rape,  as  the  facts  might  show  the 
offense  to  be.  Therefore  she  could  not  be 
the  wife  of  appellant. 

The  venue,  we  think,  was  sufficiently  prov- 
ed; but,  if  it  was  not  directly  and  positively 
proved,  our  statute  provides,  in  order  to  take 
advantage  of  this  question,  there  must  be  a 
contest  over  it  in  the  trial  court,  and  the 
matter  preserved  by  bill  of  exceptions,  in 
order  to  take  advantage  of  it  on  appeal. 
This  question  has  been  frequently  so  decid- 
ed under  the  terms  of  that  statute.  There- 
fore there  could  be  no  error  in  regard  to  that 
matter.  However,  there  is  one  exception  to 
th^  above  statement,  and  tbat  is :  Where  the 
issue  was  fought  out  upon  the  trial  as  to 
whether  the  offense  was  in  the  county  where 
the  venue  was  laid  or  not,  we  would  notice 
it  without  requiring  a  bill  of  exceptions. 

The  remaining  contention  of  appellant  is 
that  the  Jury  should  have  been  instructed 
that  they  could  exercise  the  discretion  of 
sending  him  to  the  penitentiary  or  to  the  re- 
formatory. This  question  was  fully  decided 
in  the  original  opinion.  Appellant  was  over 
16  years  of  age  at  the  time  of  the  alleged  of- 
fense, and  was,  of  course,  over  that  at  the 
time  of  the  trial. 

There  being  no  sufficient  merit  in  the 
grounds  of  the  motion  for  rehearing,  it  is 
ordered  that  it  t>e  overruled. 


JOHNSON  ▼.  STATHl 
(Court  of  Criminal  Apprals  of  Texas.    Nov.  24, 

1.  Labceny  (8  72*)  —  ViLi.UK  or  Goons  — Iw- 

STBUcno.ys. 

In  a  urosecution  for  theft,  under  Pen.  Code 
1895,  art.  869,  declaring  that  theft  of- property  of 
the  value  of  $50  or  over  shall  be  punished  by 
confinement  in  the  penitentiary  not  less  than  2 
nor  more  than  10  years,  a  charge  failing  to  re- 
quire the  jury  to  find  the  value  of  the  property 
taken  was  erroneous. 

[E}d.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  S  72.»] 

2.  Cbiminal  Law  (I  830*)  —  Instbuctions — 
Request  to  Chabqe— Effect. 

Defendant  was  charged  with  the  theft  of 
property  over  the  value  of  $50.  in  violation  of 
Pen.  Code  1895.  art.  869,  declarinsr  such  theft 
punishable  by  imprisonment.  Defendant  request- 
pd  the  court  to  charge  that,  when  theft  of  proper- 
ty by  the  same  person  and  from  the  same  owner 
is  committed  on  different  occasions,  each  occa- 
sion constitutes  a  distinct  offense,  and  that  un- 
less property  of  the  value  of  $60  was  taken  at 
one  and  the  same  time  defendant  must  be  acquit- 
ted. Held  that,  though  such  instruction  was  er- 
roneous in  so  far  that  it  directed  an  acquittal 
if  the  jury  found  the  value  of  property  taken 
at  any  one  time  to  be  less  than  $50,  it  was  suffi- 
cient to  call  the  court's  attention  to  error  in 
omitting  to  require  the  jury  to  find  the  value 
of  the  property  taken,  and  to  consider  such  val- 
ue as  an  ingredient  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  830.*] 

3.  Labgent  (S  40*)— Issues  and  Prooi^Na- 
TUBE  OF  Pbopebtt- Grade  of  Offense. 

Whenever  punishment  is  affixed  by  law  to 
the  theft  of  a  particular  kind  of  property,  it  is 
unnecessary  to  either  allege  or  prove  the  value 
thereof,  the  offense  l>eing  made  per  se  a  felony ; 
but  with  respect  to  all  other  classes  of  property 
value  must  be  Iwth  alleged  and  proved,  as  the 
value  determines  the  grade  of  the  offense  and 
the  punishment. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Dec. 
Dig.  g  40.*] 

4.  Labcgnt  <i  23*)  —  Sepaxatb  C^tense  — 
Stealing  Diffebent  Abtioles  at  Differ- 
ent Times. 

Where  different  articles  are  alleged  to  have 
been  stolen,  and  the  values  are  fixed  of  each 
separate  article,  the  evidence  must  show  the 
taking  of  articles  of  the  valae  of  $50  or  over  at 
one  time  to  sustain  a  conviction  for  felonious 
Iheft,  under  Pen.  Code  1895,  art.  868,  making  the 
theft  of  property  of  the  value  of  $50  or  over 
punishable  by  imprisonment  in  the  penitentiary. 
[E!d.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  {  50;   Dec.  Dig.  8  23.*] 

Appeal  from  District  Court,  Himt  Coun- 
ty; R.  L.  Porter,  Judge. 

Worth  Johnson  was  convicted  of  theit, 
and  he  appeals.    Reversed  and  remanded. 

H.  B.  Mock,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  The  appellant,  Worth  John- 
son, was  convicted  in  the  district  court  of 
Hunt  county  on  a  charge  of  theft  of  property 
over  the  value  of  $50,  and  bis  punishment 
assessed  at  confinement  in  the  penitentiary 
for  a  period  of  four  years.  From  this  con- 
viction be  appeals  to  this  court,  and  seeks 


•For  other  caaei  see  same  toplo  and  Motion  NUMBER  in  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  Inttezes 
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a  reversal  on  many  grounds,  which  are  quite 
fully  set  out  In  his  motion  and  presented  in 
a  brief  filed  in  his  behalf. 

In  the  Tiew  we  have  taken  of  the  matter, 
we  deem  It  unnecessary  to  notice  many  of 
the  questions  presented,  since,  in  the  nature 
of  things,  most  of  them  will  not  likely  arise 
upon  another  trial.  The  testimony  shows, 
in  substance,  that  one  W.  M.  McBrlde  was 
a  merchant — a  dealer  In  dry  goods — In 
Greenville,  Hunt  county,  Tex.,  and  that  on 
the  second  floor  of  the  building  occupied  by 
hftn  was  located  the  office  of  the  Southwest- 
em  Telephone  Company,  and  that  they  had. 
a  large  storage  room  in  the  rear  of  the  of- 
fices; that  between  this  storage  room  of  the 
telephone  company  and  McBrlde's  store  an 
opening  had  been  made  for  light  and  venti- 
lation to  the  store  below,  which  opening  was 
covered  with  a  screen  wire  on  a  banisterlng 
about  three  feet  high ;  that  this  wire  screen 
had  been  there  about  3^  years,  and  during 
all  this  time  employes  of  the  telephone  com- 
pany had  been  around  and  about  it  It 
seems  that  about  the  1st  of  March,  1909,  In- 
formation came  to  McBrlde  that  certain  of 
his  goods  were  missing.  This  led  to  an  in- 
vestigation, and  it  was  discovered  that  the 
lacing  of  the  strips  of  screen  wire  at  one 
place  was  laced  in  a  different  manner  from 
the  other  lacing,  and  that  same  was  loose,  or 
not  fastened  securely;  that  this  point  was 
directly  over  the  iron  safe  in  the  office  of 
the  store  below.  It  seems  that  appellant  was 
an  employe  of  the  telephone  company  and 
had  access  to  the  room  In  which  this  screen 
was  located.  The  state  proved  by  Minnie 
Smith  that  she  at  one  time  lived  in  Oreen- 
vllle;  that  she  was  an  habitufi  of  the  Griffin 
Flats  in  Dallas,  where  women  of  question- 
able character  received  their  male  guests  at 
unseemly  hours;  and  that  one  night,  about 
March  Ist  of  this  year,  appellant,  who  was 
her  guest,  had  and  exhibited  to  her  six  new 
suits  of  men's  clothing,  three  ladles'  skirts, 
a  pair  of  shoes,  some  ties,  some  hose,  sus- 
penders, and  other  sundry  articles,  all  of 
which  were  new,  which  he  told  her  he  had 
won  from  a  dry  goods  clerk.  Some  of  these 
articles,  which  she  could  use,  appellant  gave 
her.  The  articles  which  appellant  had  in 
his  possession,  and  which  this  witness  says 
were  exhibited  to  her,  were  worth  largely 
more  than  $50.  No  single  one  of  the  articles, 
however,  was  worth  as  much  as  $50,  or  any- 
thing like  It  There  Is  nothing  in  the  evi- 
dence to  indicate  when  the  articles  were  tak- 
en, or  whether  they  were  taken  at  the  same 
time  or  at  different  times.  Appellant  had 
opportunity  to  have  taken  them  on  many 
different  occasions. 

In  this  condition  of  the  proof  the  court 
•gave  the  following  Instructions: 

"Theft  Is  defined  to  be  fraudulent  taking 
of  corporeal  personal  property  belonging  to 
another,  from  his  possession,  without  his 
consent,  with  intent  to  deprive  the  owner  of 


the  value  of  the  same,  and  appropriate  It  to 
the  ose  or  benefit  of  the  person  taking. 

"If  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  in 
the  county  of  Hunt  and  state  of  Texas,  on  or 
about  the  day  alleged  in  the  indictment,  did 
fraudulently  take  from  the  possession  of 
W.  M.  McBrlde  the  property  described  in  the 
indictment,  without  the  consent  of  the  said 
W.  M.  McBrlde,  and  with  the  intent  to  de- 
prive the  said  W.  M.  McBrlde  of  the  value 
of  the  said  property,  and  to  appropriate 
the  same  to  the  use  and  benefit  of.  liim,  the 
defendant  and  yon  further  l>elieve,  beyond 
a  reasonable  doubt,  tliat  the  said  W.  M.  Mc- 
Brlde was  at  the  time  the  owner  of  said 
property,  you  will  find  the  defendant  guilty 
as  charged,  and  assess  his  punishment  at 
confinement  in  the  penitentiary  for  not  leas 
than  two  nor  more  than  ten  years." 

The  remaining  part  of  the  court's  charge 
was  devoted  to  the  matter  of  explanation  of 
recently  stolen  property,  circumstantial  evi- 
dence, presumption  of  Innocence,  that  the 
Jury  were  the  exclusive  Judges  of  the  facts 
proved,  and  Including  directions  as  to  the 
form  of  verdict 

On  the  trial  appellant  requested  the  court 
to  give  in  charge  to  the  Jury  the  following 
instruction: 

"That  theft  of  property  by  the  same  person 
and  from  the  saitae  owner  is  committed  on 
different  occasions,  each  occasion  constitutes 
a  distinct  offense.  Therefore,  even  though 
you  believe  that  the  defendant  did  take  from 
the  possession  of  W.  M.  McBrlde  property 
belonging  to  him,  and  that  the  taking  con- 
stituted theft,  yet,  unless  you  believe  beyond 
a  reasonable  doubt  that  property  to  the  value 
of  $50  was  taken  at  one  and  the  same  time, 
you  must  acquit  the  defendant ;  and  the  bur- 
den of  proof  is  upon  the  state  to  prove  this 
fact" 

In  this  connection  appellant  also  request- 
ed the  court  to  give  the  following  special  in- 
structions: 

"That  theft  of  property  by  the  same  per- 
son, and  from  the  same  owner.  If  committed 
on  different  occasions,  each  occasion  consti- 
tutes a  distinct  offense. 

"Therefore,  "even  though  you  believe  that 
the  defendant  did  take  from  the  possession 
of  W.  M.  McBrlde,  property  belonging  to 
him,  and  that  the  taking  constituted  theft, 
yet,  unless  you  believe  beyond  a  reasonable 
doubt  that  property  to  the  value  of  $50  was 
taken  at  one  and  the  same  time,  you  must 
acquit  the  defendant  of  theft  of  property  of 
the  value  of  $50;  and  the  bnrden  of  proof 
is  upon  the  state  to  prove  that  the  property 
so  taken  at  one  time  was  of  the  value  of  $50. 

"Should  you  find  that  defendant  is  not 
guilty  of  taking  property  of  the  value  of  $50, 
but  believe  that  on  an  occasion  as  alleged  in 
the  indictment,  did  take  property  from  the 
possession  of  the  said  W.  M.  McBrlde  of 
value  less  than  $50,  you  will  find  defendant 
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gnllty  of  theft  of  property  under  the  value 
of  150. 

"Should  yon  find  defendant  gnilty  of  theft 
of  property,  as  alleged  in  the  Indictment, 
under  the  value  of  $50,  the  punishment  for 
such  offense  Is  by  Imprisonment  In  the  coun- 
ty Jail  for  any  term  not  exceeding  two  years, 
and  by  fine  In  any  amount  not  exceeding 
$500,  or  by  such  imprisonment  as  yon  may 
agree  upon  without  fine." 

Both  of  these  Instructions  were  by  the 
court  refused. 

It  will  be  observed  that  the  charge  of  the 
court  does  not  require  the  Jury  to  find  the 
value  of  the  property  taken,  or  to  have  treat- 
ed the  question  of  value  as  an  Ingredient  of 
the  offense.  The  first  special  instruction 
above  referred  to  should  not,  of  course,  have 
been  given,  since  It  directs  an  acquittal  in 
the  event  the  Jury  find  the  property  taken 
at  any  one  time  to  be  less  than  $50.  It  was 
sufficient,  however,  to  call  the  attention  of 
the  court  to  the  oversight  and  error  In  his 
charge.  The  last  special  Instruction  request- 
ed was  correct,  and  should.  In  substance,  at 
least,  have  been  given.  Article  869  of  the 
Penal  Code  of  1895  Is  to  this  effect:  "Theft 
of  property  of  the  value  of  fifty  dollars  or 
over  shall  be  punished  by  confinement  in 
the  penitentiary  not  less  than  two  nor  more 
than  ten  years."  It  is  the  settled  law  In 
this  state  that,  whenever  a  punishment  is 
affixed  by  law  to  theft  of  a  particular  Idnd 
of  property.  It  Is  unnecessary  to  either  allege 
or  prove  the  value  of  same,  because  theft 
thereof  Is  made  per  se  a  felony.  But  In 
respect  to  all  other  classes  of  property  It  is 
both  necessary  to  allege  and  prove  the  value, 
because  the  value  characterizes  the  grade 
and  the  punishment  for  the  theft  thereof. 

It  has  been  further  held  that  where  dif- 
ferent articles  are  alleged  to  have  been  stol- 
en, and  the  values  are  affixed  to  each  sepa- 
rate article,  in  order  to  sustain  the  convic- 
tion for  a  felonious  theft,  the  evidence  must 
show  a  talking  of  articles  of  $50  or  over  in 
value  at  one  and  the  same  time.  Lacey  v. 
State,  22  Tex.  App.  657,  3  S.  W.  343;  Clark 
V.  State,  26  Tex.  App.  486,  9  S.  W.  767;  StaU- 
Ings  V.  State,  29  Tex.  App.  220,  15  S.  W.  716 ; 
Cody  V.  State,  31  Tex.  Or.  R.  183,  20  S.  W. 
398;  White  v.  State,  83  Tex.  Cr.  R.  94,  26 
S.  W.  290;  Hilllard  v.  State,  87  Tex.  359; 
Plynn  v.  State,  47  Tex.  Cr.  R.  26,  83  S.  W. 
200;  Barnes  v.  State,  43  Tex.  Cr.  R.  355,  65 
S.  W.  922;  Keipp  v.  State,  51  Tex.  Cr.  R. 
417,  103  S.  W.  392.  In  this  case  there  was 
abundant  evidence  that  appellant  had  opiwr- 
tunlties  to  have  taken  these  goods  on  many 
occasions,  and  there  is  little  direct  evidence 
that  he  took  all  of  the  articles  at  the  same 
time,  and  it  was  peculiarly  necessary  and 
important  that  this  issue  should  have  been 
submitted  to  the  Jury. 

As  stated,  the  other  matters  are  not  likely 


to  occur  on  another  trial,  and  need  not  be 
noticed. 

For  the  errors  pointed  out,  the  Judgment 
will  be  reversed,  and  the  cause  remanded  for 
proceedings  in  accordance  with  law. 

BROOKS,  J.,  absent. 


CALLAGHAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  24, 
1909.) 

1.  Bail  (S  89*)  —  Scibb  Facias  on  Bond  — 
Stating  Offense. 

Under  Code  Cr.  Proc.  1805,  art.  479,  subd. 
4,  providing  that  a  citation  in  proceedings  on  a 
foneited  bail  bond  shall  be  sufficient  if  it  state 
the  date  of  the  bond  and  the  "ofFense  with  which 
the  principal  is  charged,"  the  offense  "swin- 
dling," tieing  one  which  by  statute  is  made  a 
distinct  (^ense  eo  nomine,  it  is  enough  to  state 
the  offense  in  the  scire  facias  as  "swindling," 
without  reciting  whether  it  is  a  felony  or  mis- 
demeanor, though  under  Code  Cr.  Proc.  1S05, 
art.  309,  Bubd.  3,  as  amended  in  1899  (Laws 
1899,  p.  Ill,  c.  74),  the  latter  recital  •would  also 
be  necessary  in  the  bond. 

[Eld.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §g  384r-400 ;  Dec.  Dig.  §  89.*] 

2.  Bail  (§  93*)— Scibe  Facias  on  Bond  — 
Judgment. 

It  is  not  necessary  that  the  judgment  in 
scire  facias  on  a  forfeited  bail  bond  recite  the 
date  of  the  bond  or  of  rendition  of  the  judgment 
nisi,  so  that  misrecitals  thereof  are  surplusage 
and  immaterial. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec 
Dig.  S  93.*] 

Error  from  District  Court,  Jasper  (3ounty ; 
W.  B.  Powell,  Judge. 

Scire  facias  on  a  forfeited  bail  bond  by  the 
State  against  J.  R.  Callaghan  and  others. 
From  the  Judgment,  said  Callaghan  brings 
error.    Affirmed. 

Dougherty,  Conley  &  Gordon,  for  plaintlfC 
In  error.  F.  J.  MoCord,  Asst  Atty.  Gen., 
for  the  State. 

RAMSEY,  J.  On  the  8th  day  of  July,  1907, 
J.  R.  Callaghan,  with  others,  became  surety 
on  the  bond  of  Joe  Davis,  who  was  charged 
by  indictment,  duly  presented  to  the  district 
court  of  Jasper  county,  with  an  offense  which 
is  thus  described  In  such  bond:  "With  the  of- 
fense of  a  misdemeanor,  to  wit:  Swindling 
property  acquired  value  $15.00."  Their  prin- 
cipal failing  to  appear  on  December  2,  1907, 
Judgment  nisi  was  rendered  against  Davis 
and  all  the  sureties  in  proper  form.  On  the 
4th  day  of  May,  1908,  scire  facias  Issued  to 
the  sureties  to  show  cause  why  such  Judge- 
ment nisi  should  not  be  made  final.  This 
scire  facias  in  every  respect  conformed  to  the 
law,  unless  it  be  In  the  description  of  the  of- 
fense. It  recites  that  sureties  therein  named 
went  upon  the  bond  conditioned  for  the  ap- 
pearance of  Davis  In  a  charge  wherein  said 
Davis  "Is  charged  with  the  offense  of  swin- 
dling."  Thereafter,  on  the  9th  day  of  Decem- 


*For  other  cwm  tee  sam*  toplo  and  section  NUMBER  in  Dee.  ft  Am.  Digs.  1907  to  date,  *  Reportsr  Indexe* 


Digitized  by 


Google 


880 


122  SOUTHWESTERN  RBPORTBB. 


(Tex. 


ber,  1908,  the  cause  came  on  for  trial,  and 
on  said  day  Judgment  final  was  rendered 
agalnat  Davis  as  principal,  and  all  of  bis 
sureties,  as  such,  for  the  snm  of  |300,  the 
amount  of  the  bond  aforesaid.  This  judgment 
contains  a  number  of  misredtals;  for  In- 
stance, the  date  of  the  bond  is  alleged  to 
have  been  July  8,  1906,  and  that  the  Judg- 
ment nisi  was  rendered  on  the  2d  day  of  July, 
1908. 

1.  The  principal  contention  of  plaintiff  in 
error  is  that,  inasmuch  as  the  scire  facias 
does  not  In  terms  set  out  whether  the  offense 
of  which  appellant  was  charged  was  a  felony 
or  misdemeanor.  It  is  Insufficient;  and  they 
rely  in  support  of  this  contention  principally 
upon  the  case  of  Nichols  v.  State,  47  Tex. 
Cr.  R.  406,  83  S.  W.  1113.  We  do  not  believe 
their  contention  Is  sound.  They  seem  to  over- 
look the  fact  that  the  terms  of  the  statute 
touching  the  description  of  the  offense,  where 
such  description  is  required  in  the  bond  'itself, 
are  different  from  the  language  of  the  law 
where  it  is  required  to  be  named  in  the  scire 
facias.  In  the  Nichols  Case,  supra,  it  was 
held  that  under  article  309,  subd.  3,  of  the 
Code  of  Criminal  Procedure  of  1885,  as 
amended,  a  ball  boni  which  recites  that  the 
principal  is  charged  with  embezzlement  does 
not  show  whether  the  offense  is  a  felony  or  a 
misdemeanor.  It  is  stated  in  that  case  that 
under  the  old  law  this  would  have  been  suf- 
ficient 

Article  309,  as  provided  by  the  amendment 
of  AprU  17,  1899  (Laws  1899,  p.  Ill,  c.  74), 
is  as  follows:  "A  ball  bond  shall  be  sufficient 
If  it  contain  the  following  requisites :  •  •  • 
(3)  If  the  defendant  is  charged  with  an  offense 
that  Is  a  felony,  that  it  state  that  he  is 
charged  with  a  felony.  If  the  defendant  is 
charged  with  a  misdemeanor,  that  it  state 
that  be  Is  charged  with  a  misdemeanor." 
Ttie  old  article  of  the  statute,  as  it  thereto- 
fore stood,  was  to  this  effect:  "(3)  That  the 
offense  of  which  the  defendant  is  accused 
be  distinctly  named  in  the  bond,  and  that  it 
appear  therefrom  that  he  is  accused  of  some 
offense  against  the  laws  of  the  state."  Now, 
article  479  of  the  Code  of  Criminal  Procedure 
of  1895  provides:  "A  citation  shall  be  suffi- 
cient if  it  contain  the  following  requisites: 
•  ♦  •  (4)  It  shall  state  the  date  of  such 
recognizance  or  ball  bond  and  the  offense 
with  which  the  principal  is  charged."  Under 
this  article  it  has  been  uniformly  held  that, 
if  the  offense  charged  against  the  accused  be 
one  which  is  by  the  statute  made  a  distinct 
crime  eo  nomine,  it  is  sufficient  to  state  it  by 
its  name,  both  in  the  recognizance  or  ball 
bond  and  in  the  writ  of  scire  facias.  Brown 
V.  State,  28  Tex,  App.  65,  11  S.  W.  1022 ;  La 
Rose  V.  State,  29  Tex.  App.  215,  15  S.  W. 
33.  This  was  before  the  amendment  of  1899 
touching  ball  bonds.  It  will  be  observed, 
however,  that  no  corresponding  amendment 
was  made  in  the  article  of  the  Code  of  Crimi- 


nal Procedure  touching  the  requisites  of  scire 
facias. 

We  can  readily  understand  the  importance 
of  ball  bonds  reciting  whether  the  offense  is  a 
misdemeanor  or  a  felony,  as  that  might  give 
direction  and  control  as  to  the  court  in  whicb 
such  bond  should  be  returned,  and  in  which 
the  accused  would  be  answerable.  There 
would  seem  to  be  little  or  no  reason  why  In 
a  scire  facias  such  provision  should  be  re- 
quired, since  the  scire  facias  itself  gives  no- 
tice of  the  court  from  which  it  Issues  and  to 
which  answer  is  to  be  made.  In  any  event 
the  change  was  not  made,  and  in  line  with 
the  unbroken  decisions  of  this  court,  the  of- 
fense being  described  as  one  known  to.  the 
law,  and  one  in  terms  denominated  as  an 
offense  eo  nomine  in  the  decision  relied  on  in 
the  Nichols  Case,  supra,  we  think  it  mnat  be 
held  the  scire  facias  was  sufficient 

2.  We  attach  no  importance  to  the  fact 
that  in  the  Judgment  there  are  a  number  of 
mtsrecltals  as  to  dates.  It  is  not  required 
that  these  matters  should  be  recited  in  the 
Judgment  at  all.  It  does  by  its  terms  adjudi- 
cate and  distinctly  determine  the  liability 
of  the  parties.  The  fact  that  the  date  of  a 
bond  is  not  correctly  recited  is  a  matter  of 
no  consequence  and  Importance,  and  will  be 
treated  as  mere  surplusage.  Woods  v.  Allen, 
122  Iowa,  695,  98  N.  W.  499. 

Finding  no  error  in  the  proceedings,  It  is 
ordered  that  the  Judgment  l>e^  and  same  is 
hereby,  in  all  things  affirmed. 

BROOKS,  J.,  absent 


WEXCH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  27, 

1909.    Motion  for  Rehearing  Dismissed  Dec. 

1,  1909.) 

1.  Cbiminal  Law  (5  681*)  —  REcsirnoif  or 
Evidence— Pkkliminabt  Peoof. 

As  the  state  should  not  be  called  on  to 
establish  a  negative  as  a  predicate  for  the  in- 
troduction of  testimony,  tne  state  may  prove 
by  a  witness  the  position  of  the  body  of  de- 
cedent, without  first  showing  that  it  had  not 
been  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1611;  Dec.  Dig.  i  681.*] 

2.  Homicide  (§  171*)  —  Evidknck  —  Aniassi- 
Bii-rrY. 

Where  it  was  shown  that  the  body  ot  de- 
cedent, when  seen  b]r  a  witness,  had  been  prac- 
tically undisturbed,  it  was  not  error  to  permit 
the  witness  to  prove  the  position  of  the  body. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  352;   Dec.  Dig.  i  171.*] 

3.  Criminal  Law  (8  1169*)- Appeal— Habk- 
LEss  Errob  —  Ebboneous  Aduissioii  or 
Evidence. 

The  error,  if  any,  in  allowing  evidence  to 
prove  a  fact  established  by  evidence  uncon- 
tradicted and  not  objected  to  is  not  ground  tor 
reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  3137-3143;  Dec  Dig.  i 
1169.*] 
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4.  CannNAi-  I/AW  (S  478*)— Bvidkncb— Opik- 
lON  Evidence— Competency  of  Witness. 

One  who  has  had  experience  in  handliue 
firearms  and  in  killing  hogs  and  cattle,  and 
who  has  made  frequent  observations  as  to  the 
appearance  of  ballet  wounds  of  entry  and  exit, 
and  from  such  experience  can  tell  which  is  the 
wound  of  entry  and  which  the  wound  of  exit, 
and  he  testifies  that  the  wound  where  the  bullet 
enters  is  smaller  than  where  it  come  out,  and 
that  on  entering  the  bullet  pushes  the  flesh  in- 
ward, and  where  it  comes  out  it  pushes  the 
flesh  with  its  ragged  parts  outward,  is  com- 
petent to  testify  which  one  of  the  bullet  wounds 
on  the  body  of  decedent  was  the  place  of  entry. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1061,  10C5;  Dec.  Dig.  II 
478.*] 

5.  Cbiminai,  Law  (J  670*)  —  Tbial  —  Exclu- 
sion OF  Evidence. 

Where  the  court  was  not  informed  as  to 
what  a  witness  would  testify  to  in  response  to 
a  question  objected  to,  there  wag  no  error  in 
sustaining  the  objection. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  II  1593-1596;  Dec.  Dig.  | 
670.*] 

e.  WiTWESSEs  (I  370*)  —  Cbedibility— Inter- 
est—Evidence— ADUissiBiLiTr. 

Excluded  testimony  as  to  the  friendship 
between  a  state's  witness  and  decedent  is  im- 
material, especially  where  the  witness  states 
that  he  was  friendly  with  decedent,  but  after- 
wards explained  that  he  thought  the  question 
related  to  accused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1189;    Dec.  Dig.  $  370.*] 

7.  Criminal  Law  ($  1144*)- Appeal— Exclit- 
,  sign  of  Evidence— Review— Pbesctmptionb. 

Where  the  court  excluded  a  conversation 
introductory  to  impeaching  matter  testified  to. 
and  the  record  did  not  contain  a  statement  of 
the  purport  of  the  introductory  conversation, 
the  ruling  would  not  be  disturbed,  as  the  court 
'Conid  not  assume  that  the  introductory  conver- 
sation was  of  such  a  character  as  to  refresh 
the  memory  of  the  witness  or  to  make  more  cer- 
tain  his  testimony. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  K  3026-^031;  Dec.  Dig.  | 
1144.*] 

8.  Witnesses  (|  318*)  —  Impeachment— Sup- 
port OF  Witness. 

Where  a  witness  for  accused  testified  to 
her  recollection  of  a  statement  made  by  ac- 
<msed,  without  giving  the  exact  words,  which  she 
<wnld  not  remember,  and  the  state  on  cross- 
«xamination  only  proved  her  relationship  to  ac- 
cused, evidence  to  support  her  testimony  was 
inadmissible,  as  there  had  been  no  effort  to 
impeach  her. 

[Ef6.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1084-1086;    Dec.  Dig.  |  318.*] 

ft  Witnesses  (|  377»)  —  Impeachment— Sup- 

POBT  OF  Witness. 

A  witness  for  accused  may  not  be  supported 
t)y  proof  that  on  a  former  trial  she  had  been 
summoned  as  a  state's  witness  and  had  testified 
for  the  state. 

[E!d.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1207;  Dec.  Dig.  f  377.*] 

10.  Criminal  Law  (I  729*)— Impbopxb  Crosb- 

EXAMINATION— WiTHDBAWAL. 

Where  counsel  for  the  state  withdrew  the 
'qnestion  asked  accused  as  to  whether  the  tes- 
timony of  his  mother  and  wife,  contradicting 
his  testimony,  was  correct  and  requested  the 
court  to  instruct  the  jury  not  to  consider  the 
matter,  but  did  not  admit  that  accused's  wife 
had  not  testified  as  indicated  by  the  question. 


and  the  court  gave  the  requested  charge,  the 
conduct  of  the  state's  attorney  was  not  ground 
for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1692 ;   Dec.  Dig.  {  729.*] 

11.  Criminal  Law  ({  721*)  —  Conduct  or 
Counsel— Comment  on  Failure  of  Accu- 
sed to  Testify  —  Crosb-Examination  or 
Accused. 

Where  atfcused,  relying  on  self-defense,  tes- 
tified that  decedent  cut  him  across  the  breast 
with-  a  knife,  cutting  through  his  two  top 
shirts  and  an  undershirt  and  grazing  the  skin, 
and  a  witness  for  him  merely  testified  that 
she  had  noticed  his  shirt  on  the  night  of  the 
murder,  and  noticed  a  place  torn  in  die  should- 
er of  it,  questions  asked  accused  on  cross- 
examination  as  to  what  persons  he  had  exhibited 
his  clothing,  and  as  to  whether  at  the  examining 
trial  his  clothing  was  in  the  same  condition  as 
immediately  after  the  killing,  and  whether  he 
had  ever  produced  the  clothing,  or  offered  it  in 
evidence,  were  proper,  and  not  open  to  objec- 
tion that  they  alluded  to  the  failure  of  accused 
to  testify  or  make  any  statement  at  the  ex- 
amining trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1672 ;   Dec.  Dig.  |  721.*] 

12.  Homicide  (8  299*)  — Instructions- Pre- 
vention OF  Robbery. 

Where  accused  testified  that,  while  he  and 
decedent  were  discussing  the  sale  of  a  pistol, 
accused  took  out  his  purse,  and  thereupon  de- 
cedent grabbed  it  or  knocked'  it  out  of  his 
hands,  and  that  accused  remonstrated  with  de- 
cedent, and  asked  him  what  he  meant,  that  de- 
cedent rushed  on  accused  and  struck  him  with 
a  knife,  and  that  accused  immediately  ran  to 
his  horse,  seized  his  gun,  and  killed  decedent 
a  'correct  charge  on  self-defense,  followed  by 
the  statement  that  if  the  jury  believed  that,  while 
accused  and  decedent  were  discussing  the  sale 
of  the  pistol,  accused  took  out  his  purse,  and 
that  thereupon  decedent  grabbed  it,  and  that,  on 
accused  remonstrating  with  him,  decedent  rush- 
ed on  accused  and  struck  at  him  with  a  knife, 
and  that  accused  immediately  ran  to  his  horse, 
and  seized  his  gun,  and  killed  accused,  they 
should  acquit  him,  sufficiently  charged  on  the 
i<"Bue  of  robbery,  within  Pen.  Code  1895,  art. 
675,  subds.  1-3,  5,  providing  that  a  homicide 
which  takes  p^ce  in  preventing  a  robbery  is 
justifiable,  etc. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  299.*] 

13.  Criminal  Law  (|  1169*)— Appeal— Ver- 
dict—Conclusiveness. 

While  the  trial  court  should  not  hesitate 
in  a  proper  case  to  set  aside  the  verdict  of  the 
jury,  thongh  it  tB  for  them  to  determine  the 
facts,  the  conrt  on  api)eal  is  justified  in  set- 
ting aside  the  verdict  only  where  it  is  without 
any  evidence  to  support  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3074r-3083;  Dee.  Dig  | 
1159.*] 

14.  Homicide  (|  254*)  —  Evidence  —  Surn- 

CIEMCY. 

Evidence  held  to  justify  a  conviction  of 
murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  254.*] 

Appeal  from  District  Court,  Uvalde  Coun- 
ty;  R.  H.  Bumey,  Judge. 

Ed  Welch  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Affirmed. 

W.  C.  Linden,  for  appellant.  F.  3.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 
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RAMSBI7,  X  On  the  6th  day  of  March, 
1907,  the  grand  Jnry  of  Edwards  county  re- 
turned an  Indictment  against  Ed  Welch, 
charging  him  with  the  murder  of  one  Ben 
Tanner.  Quite  a  while  thereafter  the  case 
was  transferred  on  change  of  venue  to  Uval- 
de county,  and  a  trial  there  bad  on  April 
10th  of  this  year  resulted  in  a  conviction  of 
murder  in  the  second  degree;  the  Jury  as- 
sessing appellant's  punishment  at  25  years' 
confinement  in  the  state  penitentiary. 

While  not  so  voluminous,  the  record  In  the 
case  contains  references  to  so  many  points 
and  places  that  we  are  not  sure  that  we  have 
wholly  and  fully  comprehended  or  under- 
stood all  of  them.  However,  the  essential 
facts  are  that  for  some  little  time  before  the 
homicide,  which  occurred  on  the  2Sth  day  of 
January,  1907,  deceased  was  making  his 
homer  at  the  residence  of  one  W.  F.  McCul- 
loch,  in  Edwards  county,  and  had  been  liv- 
ing there  for  some  little  time.  He  left  the 
McCulIoch  house  early  in  the  morning  of 
January  28, 1907,  and  did  not  return.  Short- 
ly after  dark  of  that  day  his  body  was  found 
near  a  river  or  creek,  referred  to  as  "Hack- 
berry,"  some  2^  miles  from  where  McCul- 
Ioch lived.  His  body,  when  found,  was  ly- 
ing across  the  road.  There  was  a  shot,  evi- 
dently a  wound  of  entry.  In  the  back  of  his 
head,  a  larger  wound  In  the  forehead,  and 
one  near  the  top  of  his  head.  The  testimony 
of  the  physician  called  convinces  us  that 
these  wounds  were  made  by  one  and  the 
same  shot.  This  witness,  on  direct  exam- 
ination, gives  It  as  his  opinion  that  the  bullet 
entered  the  back  of  the  head,  ranged  down- 
ward, and  that  its  course  was  deflected  by 
it  striking  a  hard  bone  near  the  base  of  the 
skull,  probably  splitting  the  bullet,  and  caus- 
ing the  wound  In  the  forehead,  as  well  as  the 
wound  In  the  top  of  the  head.  By  his  side, 
and  in  the  crook  of  his  arm,  was  found  a 
black-handled  knife.  There  was  no  evidence 
showing  that  this  was  the  knife  of  deceasea; 
but,  on  the  contrary,  the  evidence  renders 
it  practically  certain  that  he  had  no  such 
knife.  When  found,  deceased  had  on  a  pair 
of  brogan  shoes,  one  of  which  was  on,  but 
unlaced,  and  the  other  shoe  was  only  part- 
ly on  his  foot.  Witnesses  differ  somewhat 
as  to  Just  how  far  the  shoes  were  on;  but 
this  probably  is  a  fair  summary  of  all  the 
testimony.  The  evidence  also  tended  to  show 
that  the  Inside  of  the  pockets  of  his  trou- 
sers had  been  slightly  pulled  up,  and  also 
tended  to  show  that  his  coat  was  pulled  up 
somewhat  under  his  back.  There  was  a 
pocketl)ook  found  lying  near  where  the  body 
was  found,  and  also  a  cartridge  which  bad 
not  been  exploded,  and  near  by  the  shell  of 
an  exploded  cartridge.  The  testimony  of 
McCulloch  and  his  wife  tends  to  show  that 
the  pocketbook  found  was  the  pocketbook  of 
deceased.  Appellant's  testimony  was  to  the 
eCtect  that  it  was  his  pocketbook.  In  this 
pocketbook  there  were  $2  or  $3  in  silver,  a 
finger  ring,  which  had  belonged  to  appellant. 


and  also  two  checks  payable  to  him,  one  for 
the  sum  of  |35,  payable  to  appellant,  and 
dated  on  the  day  of  the  homicide,  and  anoth- 
er check  for  fl,  executed  by  one  Hooker  to 
George  Welch,  and  Indorsed  by  bim.  The 
evidence  also  shows,  when  found,  the  $35 
check,  payable  to  appellant,  was  at  the  time 
Indorsed  by  him.  Appellant  and  deceased 
were  seen  by  several  parties  on  the  day  nam- 
ed In  company  vrith  each  other,  riding 
around  In  the  neighborhood  close  to  the  place 
of  the  killing.  AlMut  3  o'clock  on  this  day 
they  were  seen  by  one  witness,  at  which  time 
the  deceased  had  on  a  pait  of  boots  evidently 
belonging  to  appellant,  and  appellant  had  on 
the  shoes  which  undoubtedly  belonged  to  de- 
ceased. About  a  half  hour  before  the  body 
of  deceased  was  found,  as  stated  by  F.  A. 
Waddell,  appellant  came  to  his  honse,  near 
where  the  shooting  occurred,  and  borrowed 
a  Winchester  gun  from  him,  and  stated  that 
he  wanted  a  gun  to  go  deer  hunting.  Jim 
Waddell  let  him  have  the  gun,  in  which  at 
the  time  there  were  two  cartridges.  He  re- 
turned with  the  gun  Just  about  dark,  and 
said  he  had  killed  a  man.  Since,  under  the 
contention  of  appellant,  the  particular  char- 
acter of  this  statement  becomes  Important, 
we  will  set  out  at  length  the  testimony  of 
the  witnesses  whose  testimony  relates  to  this 
matter. 

F.  A.  Waddell  testified  on  this  question  as 
follows:  "I  saw  Ed  Weldi  again  that  after- 
noon, or  evening,  after  dark.  He  Just 
walked  in,  opened  the  door,  and  stepped  in 
with  the  gun  in  his  hand,  and  he  Just  said, 
'Uncle,  I  have  Idlled  a  fellow,'  and  I  told 
him,  'Well,  I  guess  not,'  and  he  said,  'Yes,  he 
Is  dead  all  right,'  and  I  said,  'Where  did  you 
kill  him,'  and  then  he  said,  'Up  on  Beef,'  and 
I  didn't  know  who  it  conld  have  been,  and 
said,  'I  don't  know  who  it  could  have  been.* 
and  then  my  wife  said,  'Who  is  it  that  you 
have  kUled— Bin  McOulIochr  and  he  said. 
'No,  It  is  that  other  God  damn  son  of  a  bitch 
that  stays  up  there.'  And  then  £>1  left  us. 
He  went  out  with  the  gun  and  started  off 
with  the  same,  and  I  hollowed  to  htm,  and 
told  him  that  I  wanted  the  gun,  and  then  I 
got  the  gun  from  him."  Jtm  Waddell,  on 
this  matter,  gave  the  following  testimony: 
"I  was  present  when  he  came  back  there, 
and  I  beard  the  conversation  where  he  said 
that  he  had  to  kill  a  man.  I  was  not  in  the 
house  when  he  first  came  In.  I  was  in  the 
kitchen  at  that  tim&  I  heard  him  say  what 
he  said  about  it  He  said  that  he  hated  to 
kill  a  man,  and  my  father  asked  him  where 
he  had  killed  him,  and  he  said  up  there  on 
'Beef,'  and  mother  said  that  It  must  be  Bill 
McCuHoch,  and  he  said,  'No;  it  Is  that  othor 
fellow  that  stays  up  there.'  He  said  that  he 
hated  to  kill  a  man,  but  that  he  had  to  do 
so.  He  said  that  the  fellow  tried  to  get 
him,  but  that  he  finally  got  him.  I  walked 
out  on  the  gallery  at  the  time  he  was  leaving 
our  bouse.  After  the  defendant  had  mad& 
the  statement  In  our  honse,  and  he  walked 
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out  on  the  gallery,  I  followed  blm  ont  there, 
and  ont  there  he  made  more  statements  with 
reference  to  the  killing.  He  said  that  that 
fellow  tried  to  sell  him  an  automatic  pistol, 
and  that  be  told  the  fellow  that  be  did  not 
have  enough  money  to  buy  it  wltb,  and  he 
said  that  he  would  sell  It  to  him  so  damil 
cheap  that  he  would  think  be  bad  found  It, 
and  then  he  pulled  out  bis  purse,  and  he 
grabbed  It — ^that  is,  Tanner  grabbed  It.  That 
was  all  the  statement  that  I  remember  that 
he  made  about  It  out  there  on  the  gallery, 
and  he  then  left  right  away." 

Mrs.  F.  A.  Waddell,  on  the  same  matter, 
testified  as  follows:  "I  was  at  our  home  on 
the  night  that  Ed  Welch  came  In  there.  It 
was  the  night  that  Ben  Tanner  was  killed, 
and  I  beard  him  make  statemoit  In  regard  to 
the  killing,  and  It  was  made  while  be  was  In 
the  house — our  bouse.  He  said  that  he  had 
to  kill  a  fellow  up  on  "Beef,'  and  asked  his 
Uncle  Phil  to  go  after  blm.  His  uncle  said, 
'Maybe  you  didn't  kill  blm,'  and  he  said, 
Tes;  he  Is  dead.'  I  told  him  that  I  guess 
It  was  Bill  McCnlloch,  and  be  said  It  was  not 
Bin  McCuIlocb,  but  that  It  was  that  other 
fellow  that  stayed  down  there  at  McCuI- 
locb's.  He  said  that  he  hated  to  kill  a  fel- 
low, but  that  he  tried  to  run  It  over  blm,  and 
before  be  would  be  run  oyer  by  him  be  would 
kin  him.  He  said  that  be  had  to  kill  a  fel- 
low; that  Is,  he  said  that  be  hated  to  kill 
a  fellow,  but  that  before  he  would  be  run 
over  be  would  kill  him.  I  do  not  remember 
the  exact  words  that  were  spoken  there.  He 
also  said  that  be  tried  to  get  blm  first,  but 
that  be  finally  got  blm." 

Appellant  in  his  testimony  gare  a  state- 
ment much  more  In  detail  of  the  transaction, 
and  bis  account  of  it,  as  taken  from  bis  di- 
rect examination,  la  in  these  words:  "When 
we  got  down,  be  pulled  off  the  boots  and 
threw  tbem  to  me,  and  then  I  give  blm  the 
shoes,  and  I  put  on  the  boots,  and  was  stand- 
ing up,  and  be  didn't  qnlte  have  the  shoes 
on,  when  he  said  to  me,  'KM,  let  me  sell  you 
a  damn  good  automatic  pistol,'  and  I  told 
blm  that  I  could  not  afFord  It,  and  he  said 
that  be  would  sell  It  to  me  so  cheap  that  I 
would  think  that  I  had  found  it,  or  that  I 
would  think  that  be  bad  given  It  to  me.  He 
said  that  be  would  sell  It  to  me  so  cheap 
that  I  would  think  that  be  had  given  It  to 
me.  I  didn't  ask  him  what  he  would  take 
for  it,  when  he  told  me  that  he  would  sell 
It  so  cheap.  I  told  him  that  I  would  give 
blm  $5  for  it,  and  be  said,  *You  have  not 
got  any  money,'  and  I  told  him  that  I  did 
have  some  money,  and  then  I  pulled  out  my 
purse,  and  he  made  a  grab  at  It  I  pulled 
a  cartridge  ont  wltb  It,  out  of  my  pocket. 
When  I  pulled  out  the  purse,  and  he  made  a 
grab  for  It,  It  was  knocked  out  of  my  hand, 
and  I  never  did  see  it  any  more,  nor  did  I 
ever  see  the  cartridge  that  had  fell  out 
When  be  grabbed  at  the  purse,  I  asked  blm 
what  did  be  mean,  and  he  said,  'Ood  damn 
you,  I  will  show  yon  what  I  mean,'  and  then 


be  made  a  stab  at  me  with  a  knife,  and  then 
I  Jumped  back  and  said,  'Don't  you  cut  me 
with  that  knife,'  and  be  said,  'God  damn 
you,  I  will  cut  your  heart  out.'  And  then  X 
started  for  the  horses.  He  hit  me  one  time 
with  the  knife,  and  cut  my  clothes  with 
same.  I  didn't  have  on  a  coat,  but  two  over- 
shirts  and  an  undershirt,  and  he  cut  through 
them  all,  and  just  grazed  the  skin  a  little  bit 
wltb  the  knife.  I  think  that  this  all  was 
done  wltb  Just  one  lick  with  the  knife.  I 
had  these  shirts  with  me  at  the  examining 
trial  of  this  case,  and  I  had  them  at  court 
on  the  former  trial  of  my  case.  They  were 
out  In  the  wagon.  Since  that  time  my  bouse 
burned  up,  and  these  clothes  were  burned 
with  the  house.  This  house  was  burned  up 
when  I  was  at  Rock  Springs  at  court  (at  the 
fall  term,  1908),  at  the  last  time  this  case 
was  called  for  trial — ^last  term  of  court. 
When  I  saw  that  Tanner  was  after  me  with 
a  knife,  I  Just  Jumped  back,  and  when  he 
saw  that  I  was  getting  near  the  horse  he 
Just  Jumped  back,  and  started  to  pick  up  a 
rock.  I  had  started  for  the  horse  before  he 
picked  up  the  rock.  He  saw  that  I  was  go- 
ing to  get  the  gun,  and  Just  as  I  got  it  he 
got  a  rock  and  started  up  with  It  The  hors- 
es were  back  about  10  feet  from  where  I 
was  standing  when  be  first  cut  me.  When 
I  bad  put  on  the  boots  and  was  standing  up 
there,  and  when  I  started  to  get  the  gun, 
he  Jumped  back  about  10  feet,  and  there  is 
where  be  got  the  rock,  and  when  he  Just  bad 
gotten  the  rock,  be  said,  'God  damn  you,  I 
will  knock  your  brains  out'  One  side  of  this 
road  there  is  the  south  side,  and  the  other 
the  north  side.  I  was  on  the  south  side  of 
the  road,  and  Tanner  was  on  the  north  side 
of  the  road.  I  got  the  boots  on  before  he  got 
the  shoes  on.  He  threw  the  boots  to  me,  and 
I  put  them  on,  and  was  standing  up,  and  be 
was  sitting  down  pulling  the  shoes  on,  and 
we  were  about  In  this  position  when  the 
conversation  came  tip  about  the  platol.  I 
had  a  purse  with  me,  and  when  I  pulled  the 
same  out  he  grabbed  It  (Witness  banded 
purse.)  This  Is  the  purse  that  I  bad  that 
day.  He  was  sitting  down  pulling  his  shoes 
on,  and  when  I  pulled  out  the  purse  he  Just 
made  a  grab  at  It,  and  knocked  It  out  of  my 
band.  When  be  Jumped  and  knocked  this 
purse  ont  of  my  hand,  and  I  said,  'Tanner, 
what  do  you  mean?'  Is  when  he  said,  'God 
damn  you,  I  will  show  you  what  I  mean,' 
and  then  it  was  that  be  struck  at  me  with 
a  knife.  He  cut  through  my  coat  and  two 
shirts,  and  Just  grazed  the  skin  a  little  bit 
I  said,  'Tanner,  don't  you  cut  me  with  that 
knife,'  and  be  said,  'God  damn  you,  I  will 
cut  your  heart  ouf  and  then  I  went  back 
towards  the  horse.  The  gun  was  on  the 
horse — that  is,  the  saddle;  and  when  I  got 
to  where  the  gun  was,  he  saw  that  I  was 
going  to  get  It  before  be  could  cut  me,  and 
he  went  after  the  rock.  He  Just  went  back 
to  about  where  I  was  putting  on  the  boots, 
and  stooped  down  for  the  rock.    He  was  then 
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whea  I   shot  blm.     I  Just  Shot  one  time, 
and  when  the  bullet  hit  him  be  fell." 

This,  perhaps,  Is  a  sufficient  statement  of 
the  facts  of  the  case  to  make  the  opinion  un- 
derstood. On  the  trial,  which  was  stoutly 
contested,  very  many  questions  arose  In  re- 
spect to  the  admission  and  rejection  of  testi- 
mony, which  we  will  discuss  in  order.  We 
feel  confident,  however,  that  in  respect  to 
none  of  them  was  there  any  error  committed 
by  the  trial  court 

1.  The  first  objection  urged  is  to  the  tes- 
timony-of  Mrs.  W.  F.  McCulloch.  The  state 
Bought  to  prove,  and  was  permitted  to  prove, 
by  her  the  position  In  which  the  body  of 
deceased  was  lying  at  the  time  she  reached 
it  This  was  objected  to,  because  the  state 
had  not  shown  by  any  testimony  that  the 
body  had  not  been  disturbed,  and  the  por- 
tion changed  after  the  killing  and  before 
witness  saw  it  There  was  no  error  In  the 
action  of  the  court  in  this  matter.  In  the 
nature  of  things,  the  state  would  not  be  call- 
ed upon  to  establish  a  negative  as  a  predicate 
for  the  introduction  of  testimony.  Again, 
It  was  shown  by  other  testimony  that  the 
body  of  deceased,  when  seen  by  Mrs.  McCul- 
loch, had  been  practically,  if  not  wholly,  un- 
disturbed, and  the  evidence  of  other  witness- 
es was  Introduced  without  objection,  showing 
without  contradiction  practically  every  fact 
in  respect  to  the  position  of  the  body,  testi- 
fied to  by  this  witness. 

2.  The  state  introduced  the  witness  W.  F. 
McCulloch,  and,  among  other  things,  asked 
him  the  following  question:  "Mr.  McCulloch, 
please  state  which  one  of  the  wounds  on  Ben 
Tanner's  body  was  the  place  of  entry."  To 
this  question,  and  the  answer  sought  to  be 
elicited  thereby,  objection  was  made,  for  the 
reason  it  was  leading,  and  because,  further, 
the  witness  had  not  testified  that  he  had 
ever  t>efore  examined  any  wounds  upon  a 
human  being.  The  witness  had  testified  that 
he  had  had  a  great  deal  of  experience  in 
handling  firearms,  and  in  killing  hogs  and 
cattle,  and  had  made  frequent  observations 
as  to  the  appearance  of  wonnds  of  entry  and 
exit,  and  from  such  experience  could  always 
tell  which  was  the  wound  of  entry  and  which 
was  the  wound  of  exit  He  further  stated 
where  the  bullet  entered  it  was  smaller  than 
where  it  came  out ;  that  on  entering  the  bul- 
let pushed  the  flesh  inward,  and  where  it 
came  out  it  pushed  the  flesh  with  its  ragged 
parts  outward.  It  seems  to  us  clearly  that 
this  witness  had  sufficiently  qualified  as  an 
expert,  and  that  the  testimony  was  admis- 
sible. In  this  connection  it  should  be  stated 
that  the  testimony  of  all  the  witnesses,  in- 
cluding the  physician,  was  substantially  to 
the  same  effect  and  leaves  in  our  minds  no 
doubt  that  the  wound  of  entry  was  the  bullet 
hole  in  the  back  of  deceased's  head. 


affecting  his  credit>llity  as  a  witness,  he  was 
asked  by  counsel  for  appellant  the  following 
question:  "Didn't  you  know,  when  Ben  Tan- 
ner was  at  your  place  the  first  time,  that 
he  was  a  fugitive  from  justice?"  The  bill  re- 
cites that,  had  he  been  permitted  to  answer, 
the  witness  would  have  testified  that  he  did 
learn  from  Ben  Tanner,  shortly  aft^  he 
came  to  his  house,  that  he  was,  at  the  time, 
on  the  dodge,  and  a  fugitive  from  Justice, 
and  would  further  have  elicited  from  said 
witness  the  fact  that  notwithstanding  bis 
knowledge  that  Tanner  was  a  fugitive,  he 
kept  him  in  his  house.  This  evidence  was 
offered,  in  connection  with  the  statement  that 
McCulloch,  being  a  material  witness  for  tbe 
state,  and  having  testified  to  inculpatory 
facts  against  appelant  for  the  purpose  of 
showing  animus,  bias,  and  motive,  and  as 
affecting  the  credibility  of  the  witness  Mc- 
Culloch. The  bill  of  exceptions  on  this  ques- 
tion is  approved  with  this  qualification: 
"There  was  no  statement  made  to  the  court 
nor  was  It  in  any  way  made  known  to  the 
court  as  recited  in  this  bill,  that  the  said 
witness  would  have  testified  that  he  knew 
the  deceased  was  a  fugitive  from  justice  and 
on  the  dodge."  Whatever  might  be  our  con- 
clusion in  respect  to  this  matter,  in  the  ab- 
sence of  this  explanation,  it  is  clear  that  as 
explained  by  the  court  it  is  without  merit 

4.  Eiqnally  without  merit  as  explained  by 
■the  court,  is  the  matter  raised  by  the  fourth 
bill  of  exertions.  This  proposed  testimony 
also  relates  to  the  friendship  or  state  of  feel- 
ing between  McCulloch  and  deceased.  In 
explaining  the  matter  the  court  says  that 
this  witness  afterwards  stated  that  he  was 
very  friendly  with  deceased,  Tanner,  and 
that  in  responding  to  the  questlMis  of  coun- 
sel for  appellant  he  thought  that  they  wa« 
asking  about  Welch.  The  testimony  sought 
to  be  elicited^  was,  we  think,  ImmaterlaL 

5.  While  the  witness  McCulloch  was  on 
the  stand,  and  after  be  had  testified  that 
on  the  morning  of  the  killing,  when  deceas- 
ed left  his  house,  he  saw  him  in  possession 
of  a  pocketbook,  similar  to  the  one  exhibit- 
ed in  evidence  as  being  found  near  the  l>ody 
of  the  deceased;  that  before  leaving  the 
house  he  saw  deceased  take  a  dime  out  of  the 
pocketbook  and  drop  It  back  in  his  parse, 
and  he  heard  it  fall  upon  and  clink  against 
other  money  in  the  purse;  that  he  did  not 
know  the  amount  of  money  in  the  purse, 
but  knew  there  was  other  money  in  it— he 
was  then  asked  upon  cross-examination  if 
he  had  not  stated,  at  tbe  body  of  deceased, 
on  the  morning  after  the  killing,  in  the 
presence  of  W.  P.  Rose  and  others,  that  he 
knew  that  deceased  only  had  15  cents,  and 
that  5  cents  of  that  he  was  {p>ing  to  use  to 
buy  stamps  to  place  upon  letters  to  be  mail- 
ed by  him  for  the  wife  of  witness,  and  with 
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the  other  10  cents  he  was  going  to  buy  to- 
bacco from  Bud  Anderson,  to  which,  as  re- 
cited in  the  bill,  the  witness  first  answered 
that  he  did  not  malce  such  statement,  and 
then  stated  that  he  did  not  remember  mak- 
ing such  statement.  Thereupon  W.  P.  Rose 
■was  Introducedr  by  appellant,  and  testified 
that  said  witness  McCuUoch  did,  at  the  time 
and  place  Inquired  about,  make  such  state- 
meats.  The  bill  further  recites  that  upon 
cross-examination  counsel  for  the  state  sev- 
eral times  asked  said  witness  Rose  if  he 
was  not  mistaken,  and  if  the  statement 
made  by  McCulIoch  was  not  that  deceased 
bad  15  cents  and  other  money,  but  he  did 
not  know  how  much  more  he  had.  To  which 
question  the  said  witness  Rose  stated  that 
that  was  not  what  McGulloch  said,  but  that 
be  had  stated,  as  already  claimed  by  the 
witness  Rose,  that  he  (McCulloch)  knew 
that  15  cents  was  all  the  money  that  deceas- 
ed had,  and  the  witness  Rose  further  stated: 
"I  know  that  is  what  he  said,  because  I  re- 
member the  conversation  and  the  manner  in 
which  the  question  of  deceased's  money 
came  up  for  discussion,  and,  if  yon  want 
me  to,  I  can  state  that  conversation,  and 
show  you  why  I  know  that  I  am  not  mis- 
taken." To  which  state's  counsel  objected, 
and  said  they  did  not  want  the  conversation. 
The  bill  then  recites  that  on  redirect  exam- 
ination appellant's  counsel  offered  to  prove 
by  said  witness  Rose,  as  res  gestae  of  said 
Impeaching  statement,  the  said  conversation 
Introductory  of  said  Impeaching  matter,. to 
which  proposed  evidence  the  state  objected, 
because  said  conversation  was  not  relevant, 
and  not  res  gestae,  and  the  court  sustained 
same.  It  will  be  noticed  that  the  conversa- 
tion referred  to,  the  introductory  statement 
of  McCulloch,  and  which  the  witness  states 
enables  him  to  be  sure  that  he  is  not  mis- 
taken, is  not  given.  In  this  respect  the  bill 
is  clearly  defective,  and  in  the  absence  of  a 
statement  of  the  purport  or  substance  of 
the  conversation  we  would  not  be  authoriz- 
ed to  assume  that  it  was  material,  or  of 
such  character  as  to  refresh  the  memory  of 
the  witness,  or  to  make  more  certain  his 
testimony;  nor  could  we  tell  from  the  bill 
whether  it  was  res  gestie  or  not 

6.  The  next  bill  complains  of  the  action 
of  the  court  in  refusing  to  permit  appellant 
to  prove  by  Mrs.  Waddell,  a  witness  intro- 
duced by  him  on  this  trial,  that  she  had 
been  summoned  as  a  witness  for  the  state, 
and  bad  on  a  former  trial  been  placed  by 
the  state  as  a  witness  on  the  stand  In  its 
behalf.  Referring  to  the  statement  of  facts 
in  the  case,  it  appears  that  the  cross-exam- 
ination of  this  witness  went  only  to  prove 
relationship,  and  that  she  had  given  In  her 
direct  testimony  the  conversation  in  the 
way  she  heard  it.  but  that  she  did  not  re- 
member the  exact  words;  that  she  had  stat- 
ed all  she  rememt>ered.  There  was  no  effort 
of  Impeachment  of  the  testimony  of  this 
witness,  nor  anything  in  the  cross-examina- 


tion or  the  record  that  would  in  any  event 
have  required  or  Justified,  or  even  rendered 
valuable  to  appellant,  such  support  of  this 
witness.  Besides,  it  is  not  believed  it  would 
have  been  proper  to  have  supported  the 
witness  in  the  manner  attempted. 

7.  Appellant  complains  that  on  his  cross- 
examination  counsel  for  the  state  were  per- 
mitted to  ask  him  the  following  question: 
"If  your  mother  and  your  wife  says,  or  tes- 
tified, that  you  did  not  come  back  home 
from  the  time  that  you  left  that  morning 
until  about  4  o'clock,  is  that  correct?"  This, 
it  is  urged,  was  inadmissible,  for  the  reason 
that  it  is  incompetent  for  one  witness  to  tes- 
tify as  to  the  truthfulness  or  falsity  of  the 
testimony  of  any  other  witness;  that  the 
state  is  not  permitted  to  refer  to  any  evi- 
dence given  at  a  former  trial  by  any  wit- 
ness, except  the  one  testifying,  and  then  on- 
ly for  the  purpose  of  laying  a  predicate; 
that  the  statement  assumed  in  the  question 
was  not  true  that  either  the  mother  or  wife 
of  appellant  had  so  testified;  and,  further, 
that  the  question  was  improper,  for  the  rea- 
son it  contained  a  statement  in  the  presence 
of  the  Jury  to  the  effect  that  the  wife  of 
the  defendant  had  on  a  former  trial  made 
as  a  witness  a  damaging,  inculpatory  state- 
ment against  him.  The  bill  also  recites,  in 
connection  with  said  objections,  counsel  for 
appellant  tendered  proof  that  the  wife  of 
appellant  had  not  testified  at  all  upon  the 
former  trial  of  the  case.  The  bill  thereupon 
recites  that  counsel  for  the  state  withdrew 
the  question,  and  the  court  sustained  appel- 
lant's objection,  and  orally  instructed  the 

iJury  not  to  consider  said  question  for  any 
purpose  against  appellant.  This  bill  is  ap- 
proved, with  the  following  explanation: 
"When  counsel  for  the  defendant  objected 
to  the  question  asked  defendant,  counsel  for 
state  and  defendant  entered  Into  a  discus- 
sion about  whether  or  not  the  defendant's 
wife  had  testified  at  the  former  trial  at  all, 
and,  if  so,  what  her  testimony  was  in  this 
matter,  and  the  court  refused  to  hear  dis- 
cussion on  the  matter,  stating  that  the  de- 
fendant's objection  would  be  sustained. 
Whereupon  counsel  for  the  state  said  they 
would  withdraw  the  question,  and  requested 
the  court  to  instruct  the  Jury  not  to  con- 
sider the  matter  for  any  purpose,  which  was 
done.  Counsel  for  the  state  made  no  ad- 
mission to  the  effect  that  the  defendant's 
wife  had  not  testified,  as  the  question  in- 
dicated, and  counsel  for  the  defendant  did 
not  request  the  court  to  so  Inform  the  Jury, 
nor  to  inform  the  Jury  that  the  wife  had  not 
so  testified,  in  the  former  trial  of  the  case. 
The  defendant's  wife  did  testify  on  the  for- 
mer trial  of  the  case;  but  what  she  testi- 
fied to  was  not  permitted  to  be  stated,  nor 
was  it  offered  to  be  proven  by  counsel  for 
defendant."  Under  the  explanation  of  the 
court,  there  was  no  error  committed  of 
which  appellant  can  complain. 

8.  The  remaining  bills  of  exception  com- 
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should  be  stated  tbat  appellant  testified  that 
Tanner  cut  him  across  the  breast  with  a 
knife,  cutting  through  both  his  top  shirts 
and  an  undershirt,  and  grazing  the  skin, 
causing  him  to  bleed.  This  fact  was  denied 
by  the  state,  and  the  truthfulness  of  appel- 
lant's statement  vigorously  assailed.  No 
'Witness  was  produced  by  appellant  sustain- 
ing this  statement  The  only  fragment  of 
testimony  that  in  any  way  supports  this 
statement  Is  the  evidence  of  Mrs.  Waddell, 
who  testified  as  follows:  "I  noticed  his 
shirt  that  night,  and  noticed  a  place  torn 
in  the  shoulder  of  bis  shirt  It  was  Just  a 
hole  in  bis  shirt  there  on  the  shoulder." 
He  was  asked  to  name  what  person,  rela- 
tive, officer,  or  citizen  to  whom  he  had  ex- 
hibited this  cut  place.  He  was  asked  wheth- 
er at  the  examining  trial  bis  clothing  was 
In  the  same  condition  it  was  Immediately 
after  the  killing.  He  was  asked  If  he  had 
ever  produced  these  clothes  or  offered  them 
In  evidence,  and  many  similar  questions. 
If  this  statement  was  true,  undoubtedly  it 
was  an  important  fact  in  his  favor.  About 
the  only  way  the  state  could  question  dni 
impeach  the  correctness  and  truthfulness  of 
this  evidence  was  by  cross-examination  sub- 
stantially along  the  lines  adopted.  If  his 
statement  was  true,  it  would  have  been  an 
easy  matter  to  have  supported  his  conten- 
tion by  the*  testimony  of  other  witnesses. 
If  it  were  true,  it  was  most  natural  tbat  he 
should  call  attention  to  the  fact  to  some 
one.  In  a  matter  so  vital,  the  clothes  them- 
selves would  have  carried  convincing  proof 
in  support  of  his  statement  It  seems  to 
us  that  the  testimony  was  so  clearly  ad- 
missible as  to  admit  of  no  sort  of  doubt 
It  was  not  open,  as  the  learned  court  be- 
low explained,  to  the  objection  that  it  was 
an  allusion  to  the  failure  on  the  part  of  ap- 
pellant to  testify  or  make  any  statement  at 
the  inquest  hearing,  or,  indeed,  open  to  any 
other  objection. 

9.  The  next  question  to  be  considered, 
and,  as  we  believe,  the  most  important  ques- 
tion, is  one  not  free  from  difficulty.  It  was 
and  is  the  question  most  insisted  on  In  oral 
argument  which  was  presented  on  appel- 
lant's behalf  with  great  earnestness  and 
ability.  That  question  is  the  failure  of  the 
court  as  claimed,  to  charge  the  Jury  the 
substance  of  article  675  (and  subdivisions 
1,  2,  3,  and  5  thereof)  of  our  Penal  Code  of 
1895.  This  article,  and  the  subdivisions 
named  are  as  follows: 

"Art  675.  Homicide  is  permitted  by  law 
when  Inflicted  for  the  purpose  of  preventing 
the  offense  of  murder,  rape,,  robbery,  maim- 
ing, disfiguring,  castration,  arson,  burglary 
and  theft  at  night  or  when  inflicted  upon 
a  person  or  persons  who  are  found  armed 
with  deadly  weapons  and  In  disguise  in  the 


under  the  following  circumstances: 

"(1)  It  must  reasonably  appear  by  the  acts 
or  by  words,  coupled  with  the  acts  of  the 
person  killed,  that  it  was  the  purpose  and 
intent  of  such  person  to  commit  one  of  the 
offenses  above  named. 

"(2)  The  killing  must  take  place  while  the 
person  killed  was  In  the  act  of  committing 
the  offense,  or  after  some  act  done  by  him 
showing  evidently  an  Intent  to  commit  such 
offense. 

"(3)  It  must  take  place  before  the  offense 
committed  by  the  party  killed  is  actually 
completed;  except  that,  in  case  of  rape,  the 
ravisher  may  be  killed  at  any  time  before  be 
has  escaped  from  the  presence  of  his  victim, 
and  except  also.  In  the  cases  hereinafter 
enumerated." 

"(5)  If  homicide  takes  place  in  preventing 
a  robbery,  It  shall  be  Justifiable  if  done  while 
the  robber  Is  in  the  presence  of  the  person 
robbed,  or  is  flying  with  the  money  or  other 
article  taken  by  him." 

From  the  statement  above  made,  the  ap- 
plication and  relevancy  of  this  contention 
will  be  understood.  We  think  it  must  be 
held.  In  fairness  to  appellant  that  the  ques- 
tion of  robbery  is,  In  a  sense,  suggested  by 
the  testimony.  At  the  same  time,  it  is  not  to 
be  denied  that  all  the  evidence  of  robb«7 
is  Inextricably  connected  in  the  testimony  of 
appellant  with  the  issue  of  either  assault  to 
murder  or  to  do  serious  bodily  injury,  and 
the  rights  of  appellant  in  firing  the  fatal 
shot  are  as  inextricably  Interwoven  and  con- 
nected with  his  plea  of  self-defense.  The 
court  charged  on  the  doctrine  of  self-defense, 
and  the  charge,  as  a  submission  of  that  Issue, 
Is  not  complained  of.  If  the  charge  of  the 
court  submitted,  as  well  the  facts  and  issues 
touching  robbery,  and  the  existence  of  the 
facts  out  of  which  robbery  could  be  inferred, 
it  would  seem,  in  reason,  that  appellant 
would  be  without  Just  cause  of  complaint 
Now,  then,  after  instructing  the  Jury  in  a 
general  way  on  self-defense,  and  after  ap- 
plying the  doctrine  of  self-defense  to  the 
facts  in  issue,  both  as  to  an  actual  attack 
and  threatened  attack.  Including  the  doc- 
trine of  reasonable  appearances  of  danger, 
and  the  right  of  appellant  to  be  Judged  from 
his  standpoint  in  connection  both  with  the 
acts  and  words  accompanying  same,  consid- 
ered in  connection  with  the  relative  size  and 
strength  of  the  parties,  the  character  of  de- 
ceased, and  all  the  other  facts  and  circum- 
stances known  to  the  defendant  the  court 
then  thus  instructed  the  Jury:  "Or,  agalp, 
should  you  believe  from  the  evidence  that 
while  defendant  and  deceased  were  discuss- 
ing some  matter  about  the  sale  or  purchase 
of  h  pistol,  the  defendant  took  out  his  money 
purse,  and  that  thereupon  the  deceased  grab- 
bed at  the  same,  or  knocked  it  out  of  the 


TexO 


WELCH  V.  STATE. 


887 


bands  of  the  defendant,  and  that,  upon  tbe 
defendant  remonstrating  with  or  asking  the 
deceased  what  he  meant,  the  deceased  rushed 
upon  defendant  and  struck  at  him  with  a 
knife,  and  that  defendant  immediately  ran 
to  his  horse,  seized  his  gun,  and  shot  and 
killed  said  Ben  Tanner,  then.  In  case  you 
so  find,  or  If  you  have  a  reasonable  doubt 
that  such  were  the  facts,  or  as  to  the  fact 
that  tbe  deceased  so  attacked  the  defendant 
with  a  knife,  you  will  acquit  the  defendant" 
If  the  issue  of  robbery  or  attempted  robbery 
was  in  the  case  at  all,  it  arose,  and  Is  based 
on  the  existence  of  all  the  facts  referred  to 
In  the  court's  charge,  all  of  which  occurred 
at  the  same  time  and  as  continuous  portions 
of  the  same  transaction. 

It  will  thus  be  seen  that  under  this  in- 
struction, if  the  Jury  believed  or  had  a  rea- 
sonable doubt  In  their  minds  that,  while  ap- 
pellant and  deceased  were  discussing  the 
matter  about  the  purchase  of  a  pistol,  ap- 
pellant took  out  his  money  purse,  and  there- 
upon deceased  grabbed  same,  or  knocked  It 
out  of  his  hands,  and  thereupon  the  defend- 
ant, remonstrating  with  or  asking  him  (de- 
ceased) what  he  meant,  the  deceased  rushed 
upon  defendant  and  struck  at  him  with  a 
knife,  and  appellant  Immediately  ran  to  his 
horse,  seized  his  gun,  and  shot  and  Idlled 
Tanner,  then  in  case  the  Jury  should  so  find, 
or  if  they  had  a  reasonable  doubt  that  such 
were  the  facts,  or  as  to  the  fact  that  de- 
ceased so  Attacked  defendant  with  a  knife, 
they  would  acquit  him.  This  charge  applies 
the  very  facts  relied  upon  by  appellant  It 
is  true,  it  does  not  In  terms  Instruct  the  Jury 
that  appellant  had  the  right  to  kill  deceased 
If  he  believed  that  he  was  attempting  to 
rob  him;  but  it  does  instruct  the  Jury  that 
if  the  facts  touching  said  robbery  testified  to 
are  true,  then  appellant  should  go  acquitted. 
It  also.  In  another  paragraph.  Instructs  the 
Jury  that  if  deceased  had  picked  up  a  rock, 
or  defendant  believed  that  be  had,  and  was 
In  the  act  of  making  an  attack  upon  him, 
or  if  It  so  appeared  to  htm  at  the  time,  and 
he  shot  deceased,  he  should  be  acquitted. 
This,  we  think,  was  quite  as  favorable  a 
charge  to  appellant  as  he  was  entitled  to  re- 
ceive under  the  law.  The  issue  in  fact  of 
the  robbery  was  based  upon  all  the  things 
done  and  said  at  the  time.  An  Instruction 
with  reference  to  robbery  disassociated  from 
the  facts  would  hare  been  unnecessary  and 
improper.  The  Issue  of  robbery.  If  gathered 
at  all  from  the  testimony,  is  to  be  gathered 
from  all  the  facts  testified  to  by  appellant 
We  think  the  charge,  when  examined  and 
measured  by  the  facts  In  evidence,  contain- 
ed such  a  submission  of  the  case  that  the 
Jury  could  not  have  misunderstood  appel- 
lant's rights,  and  could  not  have  been  mis- 
led thereby,  but  on  the  contrary,  when  test- 
ed in  its  entirety,  stripped  of  all  legal  phrase-- 
ology,  in  a  plain  matter-of-fact  way,  directed 
the  jury  that  if  appellant  took  his  money 
pnrse  out  of  his  pocket  &nd  deceased  grab- 


bed at  it  or  knocked  it  out  of  his  hands, 
and  when  appellant  remonstrated  with  him, 
and  asked  him  what  he  meant  deceased 
rushed  upon  him  with  a  knife,  and  appel- 
lant immediately  ran  to  his  horse,  seized 
his  gun,  and  shot  and  killed  Tanner,  he 
should  be  acquitted.  Nor  were  the  Jury  In 
this  charge  required  to  find  either  danger  or 
reasonable  appearances  thereof.  This  was 
appellant's  defense.  These  were  the  facts 
testified  to  by  him.  Considered  as  a  whole, 
as  stated,  we  believe  the  charge  of  the  court 
Is  not  subject  to  substantial  criticism.  In 
this  connection  it  Is  to  be  noted  that  this 
statute  has  not  often  been  construed  by  the 
court  Hie  only  case  In  which  the  matter 
has  been  considered,  so  far  as  we  have  been 
able  to  find,  is  the  case  of  Smith  v.  State,  31 
Tex.  Cr.  R.  14,  19  S.  W.  252.  In  that  case 
Judge  Davidson,  who  wrote  the  opinion, 
makes  this  general  reference:  "Had  Isbell 
fired  the  first  shot,  under  the  circumstances 
detailed,  the  defendant  being  in  the  perpe- 
tration of  robbery,  and  had  death  ensued 
from  the  effect  of  such  shot,  such  killing  up- 
on the  part  of  Isbell  would  have  been  no 
offense  against  the  law,  because  our  statute 
expressly  provides  that  If  the  homicide  takes 
place  in  the  prevention  of  robbery,  it  shall 
be  Justifiable  If  the  robber  is  in  the  presence 
of  the  parties  robbed,  or  Is  flying  with  the 
money  or  other  article  taken  by  him.  Fen. 
Code,  1879,  art  570,  subd.  5." 

10.  The  only  remaining  ground  of  the  mo- 
tion for  a  new  trial  is  thus  stated  by  appel- 
lant: "The  verdict  of  the  Jury  in  the  case 
ia  contrary  to  and  unsupported  by  the  evi- 
dence, in  that  it  absolutely  -fails  to  disclose, 
or  even  to  remotely  suggest,  any  motive  for 
the  killing  of  Ben  Tanner,  other  than  that 
of  self-defense,  or  in  the  prevention  of  rob- 
bery, as  shown  by  The  defendant's  own  tes- 
timony, and  the  testimony  of  the  state's  wit- 
ness. Dr.  P.  F.  Robertson,  whom  the  state 
qualified  as  an  expert  both  in  the  use  of 
firearms  and  as  a  physician,  is  positive  and 
uncontradicted  to  the  effect  that  he  probed 
the  wound  in  the  back  of  the  head,  and 
traced  Its  course  from  the  point  of  entry  be- 
hind the  right  ear  downwards  several  inches 
to  the  base  of  the  skull,  that  it  did  not  en- 
ter the  base  of  the  skull,  and  that  in  his 
opinion  the  two  wounds,  one  In  the  top  of 
the  head,  and  the  other  one  in  the  fore- 
head, were  made  by  the  same  bullet,  which 
entered  behind  the  right  ear,  and  ranged 
downward  to  the  base  of  the  skull,  and  was 
there  deflected  and  made .  the  other  two 
wounds,  which  evidence  is  entirely  contrary 
to  the  state's  theory  that  at  the  time  of  the 
killing  deceased  was  on  horseback,  and  the  de- 
fendant also  on  horseback,  shot  him  from  the 
rear,  and  is  thoroughly  consistent  with  and 
corroborative  of  the  defendant's  statement 
of  the  relative  position  of  the  parties  at  the 
time  of  the  shooting,  as  is  also  the  testi- 
mony of  witnesses  as  to  the  finding  of  the 
purse  and  cartridge,  and  the  contents  of  the 
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purse,  found  at  tbe  feet  of  deceased."  Tbe 
case  1b  Indeed  a  singular  one,  and  In  view 
of  tbe  disparity  of  the  age  of  tbe  parties, 
proof  of  the  bad  character  of  Tanner,  tbe 
deceased,  and  tbe  lack  of  cleamess  of  the  tes- 
timony in  respect  to  motive,  we  have  been 
led  tbe  more  carefully  to  examine  the  rec- 
ord. We  do  not  believe,  however.  In  view  of 
the  entire  record,  that  we  would  be  justified, 
sitting  as  a  court  of  appeal,  in  reversing  tbe 
Judgment  on  this  ground.  It  will  be  noticed 
by  tbe  statements  heretofore  given  that  the 
testlm<Hiy  of  F.  A.  Waddell,  Jim  Waddell, 
Mrs.  F.  A.  Waddell,  and  appellant  does  not 
wholly  agree  as  to  what  was  the  statement 
made  to  them  by  appellant.  The  testimony 
of  F.  A.  Waddell  contains  no  suggestion  of 
self-defense  or  other  Justification  on  the  part 
of  appellant  It  contains  such  a  reference 
to  deceased  as  a  "God  damn  son  of  a  bitch" 
as  to  furnish  some  evidence  of  hatred,  mal- 
ice, and  Ul  will.  The  borrowing  of  the  gun 
only  about  a  half  hour  before  the  fatal  shot 
is  strangely'  at  variance  with  appellant's 
statement  that  tbe  parties  were  intending 
to  go  deer  hunting.  Again,  tbe  evidence 
showed  that  on  the  first  trial  appellant  stat- 
ed that,  when  he  fired  tbe  shot  which  killed 
Tanner,  the  "deceased  was  facing  him,  and 
looking  him  in  the  face  when  he  shot  him"; 
that  "the  deceased  was  in  the  act  of  rising 
up  and  looking  bim  in  tbe  face  when  he  shot 
him."  It  Is.  true  that  the  force  of  this  state- 
ment Is  somewhat  broken  by  the  cross-exam- 
ination of  tbe  witness  as  to  the  meaning  of 
appellant,  and  that  he  might  have  been  fac- 
ing him  or  bad  his  side  to  him.  It  is  the 
peculiar  office  and  duty  of  tbe  Jury  to  as- 
certain and  determine  the  facts  in  every  con- 
tested case.  The  trial  court  should  not  hesi- 
tate, In  a  proper  case,  where  the  Jurors 
have  not  done  their  dutf,  to  set  aside  their 
verdict  We  would  only  be  Justified  In  so 
doing  in  a  case  where  tbe  verdict  was  with- 
out any  evidence  to  support  it  A  careful 
review  of  the  case  has  not  convinced  us  that 
this  is  such  a  case. 

Finding  no  error  in  the  record,  it  is,  there- 
fore, ordered  that  the  Judgment  of  conviction 
be,  and  tbe  same  is,  hereby  in  all  things  af- 
firmed. 

NOTE.  This  case  was  decided  October  27, 
1909,  the  same  being  affirmed,  and  motion  for 
rehearing  was  filed.  While  motion  for  rehearing 
was  pending  in  this  court,  the  appellant  escaped  : 
hence  the  motion  for  rehearing  was  dismissed 
December  1,  1909. 


Ex  parte  CASSENS. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 

1909.     Rehearing  Denied  Dec.  1,  1909.) 

1.  Intoxicating  Liquors  (5S  40.  223*)— Of- 
fenses—Gift  TO  MiNOBs— Effect  of  Locai. 
Option  Law. 

A  person  can  be  convicted  of  giving  in- 
toxicating liquors  to  a  minor  on  a  complaint 


charging  the  selling  and  xiving  of  such  liquors 
to  a  mmor,  regardless  of  whether  or  not  the 
local  option  law  was  in  force  in  the  county. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  H  40,  223.*] 

2.  Habeas  Cobpxjs  (J  30*)— Natubb  of  Rem- 
edy. 

A  writ  of  habeas  corpus  is  not  a  writ  of 
araeal,  and  cannot  be  invoked  to  question  a 
judgment  merely  erroneous,  and  not  absolutely 
void. 

[Ed.  Note.— For  other  cases,  aee  Habeas  Cor- 
pus, Cent  Dig.  g  25 ;  Dec.  Dig.  S  30.*] 

3.  Habkas  Corpus  (J  30*)— Scope  of  Hek- 

EDT. 

In  a  prosecution  for  aelling  liqaors  to  a 
minor,  the  court  having  jurisdiction  of  tbe  sub- 
ject-matter and  of  the  person  of  accused,  it» 
decision  as  to  whether  the  local  option  law 
superseded  the  law  authorizing  the  prosecution 
would  be,  at  most,  erroneous,  and  habeas  cor- 
pus could  not  be  invoked  to  review  iL 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  §   30.*] 

Davidson,  P.  J.,  dissenting. 

Application  by  Enno  Cassens  for  a  writ  of 
habeas  corpus.  Relator  remanded  to  cus- 
tody. 

Wilcox  &  Graves,  for  relator.  F.  J.  Mc- 
Oord,  Asst.  Atty.  Gen.,  and  W.  H.  Nunn, 
Co.  Atty.,  for  the  State. 

BROOKS,  J.  This  is  an  original  applica- 
tion for  a  writ  of  habeas  corpus,  which  was 
granted  by  Judge  W.  L.  DAVIDSON  of  this 
court 

Relator  had  a  complaint  filed  against  bim 
in  the  Justice  court  of  precinct  No.  1  of  Wil- 
liamson county,  Tex.,  on  tbe  19tb  of  August, 
1905,  which  complaint  charged  relator  witli 
the  ofTense  of  selling  and  giving  intoxica- 
ting liquors  to  a  minor  in  Justice  precinct  No. 
5  of  said  Williamson  county.  On  tbe  21st 
day  of  September,  1905,  applicant  was  by 
the  court  convicted  and  fined  tbe  sum  of  $25. 
An  appeal  was  taken  to  tbe  county  court  of 
said  county,  and  tbe  cause  was  tried  by  tbe 
court  on  tbe  13th  day  of  March,  1906,  and 
applicant  was  found  "guilty  as  charged  In 
the  complaint,"  and  bis  punishment  assess- 
ed at  ?25.  Thereupon  bis  appeal  was  perfect- 
ed to  this  court,  and  was  dismissed  from  this 
court,  on  motion  of  the  state,  on  tbe  ground 
that  a  Judgment  of  the  Justice  court  appeal- 
ed to  tbe  county  court,  is  final  in  the  county 
court,  when  the  amount  of  tbe  fine  la  under 
$100.  See  118  S.  W.  646.  At  the  time  of 
this  alleged  offense,  the  precinct  wherein  it 
was  alleged  said  ofFense  was  committed  was 
not  under  tbe  operation  of  the  local  option 
laws  of  this  state.  At  the  time  of  the  trial 
of  relator  In  the  Justice  court  of  precinct 
No.  1,  as  above  stated,  tbe  local  option  laws 
of  this  state  were  not  in  effect  In  said  coun- 
ty. Soon  thereafter,  and  some  four  months 
before  tbe  trial  of  this  cause  in  the  county 
court  of  Williamson  county,  the  county  of 
Williamson  bad  legally  adopted  tbe'local  op- 
tion laws  of  this  state,  and  same  were  in 
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force  and  effect  In  all  of  WllUamBon  coiintjr 
at  the  time  of  the  trial  of  tbls  cause  in  the 
county  court  of  said  county.  At  the  trial 
In  the  county  court  of  relator  herein  Mb  pun- 
ishment was  assessed  at  a  fine  of  $25,  the 
Judgment  reciting  that  applicant  was  found 
*^llty  as  charged  in  the  complaint"  Sub- 
sequent to  the  dismissal  of  the  case  from  this 
court,  as  above  stated,  applicant  was  arrest- 
ed on  a  writ  of  commitment  and  placed  in 
the  county  Jail  of  Williamson  county.  The 
agreed  statement  of  facts  furtbea:  discloses 
that  the  facts  adduced  on  the  trial  of  said 
case,  both  in  the  Justice  and  county  courts, 
show  a  straight  sale  by  this  applicant  to  a 
minor  of  two  dozen  liottles  of  beer,  same  be- 
ing intoxicating  liquor,  for  which  applicant 
received  the  sum  of  $3  in  payment  therefor; 
that  said  sale  was  made  in  the  saloon  of 
applicant,  and  at  the  request  of  said  minor, 
said  minor  tendering  the  money  in  payment 
therefor,  and  relator  receiving  the  same. 

It  will  be  seen,  from  an  inspection  of  the 
above  statement  of  facts,  which  is  practical- 
ly a  copy  of  the  agreed  statement,  that  the 
complaint  upon  which  applicant  was  convict- 
ed charged  him  with  the  selling  and  giving 
of  Intoxicating  liquors  to  a  minor,  and  the 
Judgment  of  the  court  convicting  him  states 
that  he  was  found  "guilty  as  charged  In 
the  complaint"  We  cannot  tell,  therefore^ 
whether  be  was  convicted  of  telling  or  giv- 
ing the  intoxicating  liquor.  It  Is  true  the 
facts  show  that  it  was  a  sale.  If  the  court 
convicted  him  on  a  gift,  then  no  possible 
<Mvi\  could  be  indulged  in  as  to  the  validity 
of  this  Judgment  under  any  phase  of  the 
question,  since  there  would  be  no  conflict  be- 
tween the  local  option  law  and  the  prosecu- 
tion ot  relator  for  giving  intoxicating  liquor 
to  a  minor,  as  indicated  by  some  of  the  de- 
cisions of  this  court  Furthermore,  we  bold 
that  a  writ  of  habeas  corpus  is  not  a  writ 
of  appeal.  Applicant  has  had  his  day  In 
court,  and  under  the  Constitution  of  this 
state  he  appealed  to  the  last  court  authoriz- 
ed to  pass  upon  his  case.  The  questions  he 
suggests  for  our  review  would  be  bare  irregu- 
larities at  best,  and  would  not  Justify  the 
use  of  the  writ  of  habeas  corpus.  There  is 
nothing,  furthermore,  in  the  statement  to 
indicate  that  the  questions  here  relied  upon 
were  urged  before  the  trial  court  If  they 
were,  his  Judgment  upon  same  could  barely 
he  erroneous,  and  not  void,  aUd  the  writ  of 
habeas  corpus,  therefore,  could  not  be  invok- 
ed by  relator. 

The  evidence  shows,  as  above  stated,  that 
It  was  the  duty  of  the  relator  to  show  that 
the  local  option  law  was  in  force  at  the 
time  the  county  Judge  rendered  bis  decision 
finding  applicant  guilty.  In  other  words,  it 
is  a  question  of  fact,  and  not  of  law,  as  to 
whether  or  not  a  local  option  election  has 
been  held  in  any  county  in  Texas.  The  coun- 
ty Judge  may  have  held  that,  although  an 
election  had  been  held,  some  of  its  neces- 
sary steps  had  not  been  complied  with;   or 


be  may  have  refused  to  believe  that  the  evi- 
dence warranted  the  court  in  concluding; 
there  had  been  a  sale  of  whisky,  and  be- 
lieved that  the  relator  bad  given  the  prose- 
cuting witness  whisky.  There  is  no  ques* 
tlon  but  what  the  county  court  had  Juris- 
diction of  the  person  and  of  the  subject-mat- 
ter. Then  any  effort  to  review  the  decision 
of  the  county  court.  It  having  Jurisdiction  of 
the  person  and  of  the  -subject-matter,  by 
habeas  corpus,  would  be  using  the  writ  of 
habeas  corpus  as  a  writ  of  appeal.  As  early 
in  the  history  of  this  court  as  the  case  of 
Kx  parte  Boland,  11  Tex.  App.  159,  after 
discussing  the  writ  of  habeas  corpus  at  some' 
length,  the  court  uses  this  language:  "Ftom 
a  reasonable  application  of  the  rules  of  law 
above  laid  down,  we  conclude,  without  fur- 
ther amplification,  that  the  process  by  wblcb 
the  relator  was  held  when  the  writ  of  habeas 
corpus  was  sued  out  was  not  a  void  process, 
and  that  habeas  corpus  would  not  relieve 
him  against  its  operation.  When  the  origi- 
nal case  was  before  the  county  court  on  the 
defendant's  appeal,  he  then  had  his  day 
in  court,  and,  for  aught  that  appears  from 
the  proceedings  before  us,  all  the  questions 
presented  by  his  petition  for  liabeas  corpus 
could  then  have  been  presented  and  decided 
by  the  county  court,  and  such  a  decision 
would  have  been  within  the  Jurisdiction  of 
the  county  court  And  it  appearing  that  the 
county  court  had  Jurisdiction  of  the  person 
of  the  defendant,  as  well  as  of  the  matter  In 
litigation,  whatever  defense  he  had  it  be- 
came his  duty  to  submit  to  that  court  and 
at  that  time;  and  if  by  the  Constitution  and 
the  law  he  was  not  entitled  to  a  further  ap- 
peal he  is  without  remedy,  and  the  writ  of 
habeas  corpus  cannot  be  invoked  to  relieve 
blm  from  custody,  be  being  confined  on  ac- 
count of  his  failure  to  pay  a  pecuniary  fine 
imposed  against  him  on  a  regular  trial  be- 
fore a  court  of  competent  Jurisdiction." 

This  decision  clearly  settles  the  contention 
agahist  applicant.  The  Judgment  was  not 
void,  but  merely  voidable  at  best,  and  we 
have  held  repeatedly  since  the  rendition  of 
the  above-cited  decision  that  a  writ  of 
habeas  corpus  cannot  be  used  as  a  writ  of 
appeal,  but  only  in  those  oases  where  the 
Judgment  is  absolutely  void.  The  Judgment 
ot  the  county  court  in  this  case  was  not  void, 
but  at  best  merely  voidable.  This  court  can- 
not review,  under  a  habeas  corpus,  a  Judg- 
ment of  the  court  below,  because  the  court 
below  erred  in  construing  or  applying  the 
facts,  or  that  the  court's  findings  were  con- 
trary to  the  facts.  It  was  a  question  of  fact, 
as  stated  above,  as  to  whether  the  local  op- 
tion law  was  in  force  at  the  place  where  ap- 
plicant is  alleged  to  have  sold  the  whisky  or 
given  the  whisky  to  the  minor,  and,  being 
a  question  of  fact  the  court  passed  on  the 
fact  and  the  law  Incident  to  that  fact,  and 
found  applicant  guilty.  We  do  not  deem  it 
necessary  to  further  elaborate  on  the  ques- 
tion, but  cite  the  following  authorities  dted 
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2  Tex.  App.  74;  Ex  parte  Dlckerson,  30 
Tex.  App.  448,  17  S.  W.  1076;  Bx  parte  Call, 
2  Tex.  App.  497;  Ex  parte  McGrew,  40  Tex. 
476;  Griffin  v.  State,  6  Tex.  App.  457;  Dar- 
rah  T.  Westerlage,  44  Tex.  389;  21  Cyc.  p. 
326;  Donaldson  v.- State,  15  Tex.  App.  25. 
Relator  Is  remanded  to  the  custody  of  the 
officers. 

DAVIDSON,  P.  J.  (dissenting).  I  respect- 
fully enter  my  dissent  from  the  conclusion 
reached  by  the  majority.  The  agreed  state- 
ment of  facts  shows  that  local  option  was 
and  had  been  In  effect  for  several  months  at 
the  time  the  applicant  was  convicted  in  the 
county  court,  that  said  conviction  was  for 
selling  Intoxicants  to  a  minor,  that  it  was 
done  in  applicant's  saloon,  and  that  the  mi- 
nor paid  for  the  beer  In  the  saloon  at  the 
time  of  the  purchase.  There  is  no  question 
raised,  and  no  fact  suggested,  that  applicant 
gave  to  the  minor  any  intoxicants;  but  the 
facts  show,  as  agreed  to,  that  it  was  a  sale, 
and  not  a  gift  These  facts  being  admitted 
and  agreed  to  as  being  true,  they  are,  there- 
fore, binding  upon  this  court  and  the  parties 
to  the  record.  It  is  upon  the  facts  made  by 
the  record  the  case  can  only  l>e  tried,  and 
not  what  might  have  been  the  facts. 

1.  When  local  option  goes  into  effect  In  a 
given  territory,  it  repeals,  suspends,  or  puts 
out  of  operation  all  other  laws  in  regard  to 
the  selling  of  intoxicants  In  the  territory 
where  such  local  option  law  is  put  into  ef- 
fect. No  other  law  in  regard  to  sales,  ex- 
cept the  local  option  law  itself,  could  legally 
exist  in  the  given  territory.  This  is,  and  has 
been,  the  rule  In  Texas  since  Robertson  v. 
State,  5  Tex.  App.  155.  The  authorities  on 
this  question  are  unbroken.  There  has  never 
been  a  variation  from  this  doctrine,  nor  is 
there  found  in  the  books  a  dissenting  opin- 
ion from  the  proposition. 

2.  Where  a  law  tias  been  repealed,  under 
which  a  prosecution  is  had.  at  the  time  of  the 
trial,  the  case  must  go  off  the  docket  A  con- 
viction cannot  be  had,  for  there  is  no  law  au- 
thorizing the  prosecution,  nor  Is  there  any 
statute  which  would  justify  the  prosecution 
or  the  conviction.  This  Is  statutory.  See 
White's  Pen.  Code,  art.  16,  S  28,  for  collated 
authorities.  Article  16,  supra,  reads  as  fol- 
lows: "The  repeal  of  a  law,  where  the  re- 
pealing statute  substitutes  no  other  penalty, 
will  exempt  from  punishment  all  persons 
who  may  have  offended  against  the  provi- 
sions of  such  repealed  law,  unless  it  be  oth- 
erwise declared  in  the  repealing  statute." 
The  courts  have  held,  construing  this  stat- 
ute, that  where  a  case  is  appealed,  and,  pend- 
ing such  appeal,  the  law  is  changed,  the  ap- 
pellate court  must  dispose  of  the  case  un- 
der the  law  in  force  when  the  decision  is  ren- 
dered; and,  if  the  law  has  been  repealed,  no 


V.  State,  2  Tex.  App.  506;  Montgomery  v. 
State,  2  Tex.  App.  618;  Tuton  v.  State,  4  Tex. 
App:  472;  Halfln  v.  State,  5  Tex.  App.  212; 
Chaplin  V.  State,  7  Tex.  App.  87;  Monroe  v. 
State,  8  Tex.  App.  34S;  Boone  v.  State.  12 
Tex.  App.  184;  Fitze  v.  State,  13  Tex.  App. 
372;  Pinckord  v.  State,  13  Tex.  App.  373; 
Freese  v.  State,  14  Tex.  App.  31;  Prather  v. 
State,  14  Tex.  App.  463;  Mulkey  v.  State,  16 
Tex.  App.  63;  Whisenhunt  v.  State,  18  Tex. 
App.  491;  Woodllef  v.  State,  21  Tex.  App. 
412,  2  S.  W.  812;  Wells  v.  State,  24  Tex. 
App.  230,  5  S.  W.  830;  Dawson  v.  State,  25 
Tex.  App.  670,  8  a  W.  820;  Robinson  v. 
State,  26  Tex.  App.  82,  »  S.  W.  61;  Lawhon 
V.  State,  26  Tex.  App.  101,  9  S.  W.  355;  Ex 
parte  Oox,  28  Tex.  App.  637,  13  S.  W.  862; 
Kenyon  v.  State,  31  Tex.  Cr.  R.  13,  23  8.  W. 
191.  This  has  been  h^d  evoi  where  the  re- 
peal of  a  civil  statute  repeals  the  penalties 
Imposed  with  regard  to  Its  enforcement. 
There  can  be  no  penalty  or  criminality  in 
violating  a  repealed  statute.  State  v.  Rob- 
inson, 19  Tex.  479;  Etter  v.  Ry.  Co.,  2  Will- 
son,  Civ.  Cos.  Ot  App.  i  61. 

It  will  be  observed,  in  this  connection,  that 
where,  in  regard  to  sales  to  minors,  the  lo- 
cal option  law  has  been  put  into  effect  In  a 
given  territory,  there  Is  no  provision  in  the 
local  option  law  keeping  alive  pending  cases 
for  sales  to  minors.  This  being  the  legal 
rule,  when  local  option  went  into  effect,  the 
law  with  reference  to  sales  to  minors  Is  abol- 
ished. See  Atkinson  v.  State,  46  Tex.  Cr.  R. 
229,  79  S.  W.  81.  There  is,  therefore,  no 
predicate  under  the  facts  or  the  law  which 
would  justify  the  county  court  in  trying  ai>- 
plicaut  for  a  sale  to  a  minor  months  aft» 
the  local  option  law  had  set  aside  and  su- 
perseded the  law  with  reference  to  sales  to 
minors  in  the  given  territory.  Referring  to 
this,  It  Is  shown  t>y  the  record  that  at  the 
time  applicant  was  tried  in  the  justice  court 
local  option  law  was  not  in  effect,  but  at  the 
time  he  was  tried  In  the  county  court  the 
local  option  law  had  been  In  effect  for  several 
months.  The  condusion,  therefore,  is  inev- 
itable that  at  the  time  applicant  was  tried  in 
the  county  court  the  local  option  law  bad 
superseded  the  law  with  reference  to  sales 
to  minors,  and  therefore  he  could  not  be  tried 
or  punished  for  selling  to  the  minor. 

3.  A  writ  of  habeas  corpus  will  lie  to  re- 
lease from  custody,  when  punishment  Is 
sought  where  there  Is  no  statute  on  whicb 
to  predicate  the  prosecution,  or  where  tbe 
statute  has  been  repealed,  unless  the  pros- 
ecutions under  the  former  law  are  kept  alive 
by  some  provision  of  the  repealing  statute. 
There  must  be  a  law  authorizing  a  prosecu- 
tion before  a  citizen  of  this  state  can  be  pun- 
ished. A  repealed  statute  cannot  form  tbe 
basis  of  a  prosecution,  and  here  there  was 
no  substitute  punishment  for  sales  to  minors 
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in  the  local  option  territory,  nor  any  proTl- 
filon  keeping  the  prior  cases  in  existence,  or 
authorizing  their  prosecution  or  punishment. 
Under  such  circumstances  the  Judgment  is 
necessarily  TOid,  if  a  conviction  is  had,  for 
the  obvious  reason  tliat  there  was  no  law 
under  which  the  party  could  be  tried  and 
punished.  This  is  not  a  mere  irregularity, 
nor  Is  the  judgment  simply  voidaUe.  If  this 
proposition  is  not  correct,  then  any  citizen 
can  be  punished  without  a  law  authorizing 
the  punishment,  nor  would  it  be  an  irregu- 
larity simply,  because  he  could  not  for  any 
reason  take  an  appeal  from  the  conviction. 
The  Judgment  would  be  void  for  want  of  a 
law  authorizing  the  prosecution  and  punish- 
ment. It  is  not  correct  to  say,  under  these 
circumstances,  that  the  conviction  and  pun- 
ishment would  be  but  an  irregularity.  The 
question  is  Jurisdictional.  The  court  would 
not  have  Jurisdiction,  under  such  circum- 
stances, of  the  subject-matter,  and  conld 
not  render  any  Judgment  in  the  case.  Why? 
First,  because  there  is  no  law  under  which 
the  prosecution  can  be  maintained  or  the 
punishment  Inflicted;  second,  the  court  could 
not  obtain  Jurisdiction  of  the  person;  third. 
It  could  not  obtain  Jurisdiction  of  the  sub- 
ject-matter, for  there  Is  no  subject-matter 
to  which  the  Jurisdiction  of  the  court  could 
attach;  fourth,  it  could  not  render  any  Judg- 
ment for  want  of  a  law  authorizing  the 
prosecution  and  conviction,  and  no  court 
ought  to  punish  without  having  a  law  under 
which  to  try  and  punish.  See  White's  Ann. 
Code  Cr.  Proc.,  art  150,  subds.  6  and  7  of 
the  notes,  for  collated  authorities. 

This  has  been  the  invariable  rule  in  this 
as  well  as  the  Supreme  Court  at  least  since 
the  case  of  Ex.  parte  Degener,  30  Tex.  App. 
566,  17  S.  W.  1111.  It  has  always  been  held 
that  on  habeas  corpus  a  Judgment  can  be 
attacked,  if  void,  as  well  as  for  the  rea- 
sons above  stated.  The  want  of  statutory 
penal  law  would  render  the  Judgment  of  coh- 
Tictlon  necessarily  void.  Under  a  writ  of 
habeas  corpus  the  court  can  look  behind  the 
Judgment  in  such  cases.  Many  of  these 
cases  will  be  found  collated  In  applicant's 
brief.  See,  also,  £x  parte  Parker,  35  Tex. 
Cr.  B.  12;  29  S.  W.  480,  7U0.  An  Indictment 
by  a  grand  Jury  composed  of  more  or  less 
than  12  Jurors  is  violative  of  the  Constitu- 
tion and  laws  of  this  state.  Hence  the  in- 
dictment and  conviction  in  that  character  of 
case  would  be  void,  and  an  inquiry  can  be 
had  into  this  state  of  case  by  evidence,  and, 
if  the  fact  Is  so  found,  the  Judgment  will  be 
set  aside,  and  the  party  released  on  habeas 
corpus;  for  In  such  state  of  case  the  indict- 
ment and  conviction  would  be  void.  It 
would  not  be  a  mere  irregularity.  This  is 
true,  although  the  party  may  have  had  the 
beneflt  of  his  appeal,  and  lost  by  reason  of 
an  affirmance.  In  other  words.  If  the  facts 
are  such  as  to  Justify  holding  the  Judgment 


void,  the  writ  of  habeas  corpus  will  autiior- 
Ize  going  behind  the  Judgment  and  inquiring 
into  the  facts.  Ex  parte  Parker,  supra;  Ex 
parte  Ogle,  61  S.  W.  122;  Ex.  parte  Reynolds, 
35  Tex.  Or.  B.  437,  34  S.  W.  120,  60  Am.  St 
Rep.  64;  Lett  ▼.  State,  18  Tex.  App.  627; 
McNeese  v.  State,  19  Tex.  App.  49;  Smith  t. 
State,  19  Tex.  App.  95;  and  numerous  other 
cases  not  necessary  here  to  collate. 

If  the  agreed  statement  of  facts  is  true, 
and  It  Is  conceded  to  be  true  by  parties  to 
the  record,  this  Judgment  In  the  county  court 
was  rendered  under  a  law  that  had  been  va- 
cated, repealed,  or  put  out  of  existence  by 
reason  of  putting  the  local  option  law  into 
efTect  The  local  option  law,  under  such  cir- 
cumstances, had  superseded  the  law  in  re- 
gard to  selling  to  minors  months  before  the 
trial  and  conviction  in  the  county  court  and 
it  is  immaterial  whether  the  question  was 
there  raised  or  not,  as  in  the  case  of  a  vi- 
cious Judgment  under  a  void  Indictment 
found  by  more  or  less  than  12  grand  Jurors. 

For  the  reasons  indicated,  I  cannot  agree 
with  my  Brethren,  and  firmly  believe  that 
applicant  is  .entitled  to  be  discharged  from 
custody;  and  this  too,  although  he  had  ap- 
pealed to  this  court,  and  the  appeal  had 
been  dismissed  for  want  of  Jurisdiction. 


E)z  parte  GASSENS. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  3, 

1909.    Rehearing  Denied  Dec.  1,  1909.) 

Application  by  O.  Cassens  for  a  writ  of  ha- 
beas corpus.     Relator  remanded  to  custody. 

Wilcox  &  Graves,  for  relator.  F.  J.  McCord, 
Asst  Atty.  Gen.,  and  W.  H.  Nunn,  Co.  Atty., 
for  the  State. 

BROOKS,  J.    This  la  an  original  application 

for  writ  of  habeas  corpus,  which  was  granted 
by  Judge  W.  L.  Davidson  of  this  court. 

Upon  the  authority  of  Ex  parte  Yiauo  Cassens 
(this  day  decided)  122  S.  W.  883,  relator  here- 
in is  remanded  to  custody. 

DAVIDSON,  P.  J.,  dissents. 


POSTAL    TELEGRAPH    CABLE    CO.    OP 
TEXAS  V.  HARRISS. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  24, 
1909.) 

1.  Pij:adino  (i  378*) — Luiited  Liability  or 
Teleobaph  Company  —  Stipulations  — 
Burden  op'Pboop. 

Under  Rev.  St  1895,  art  1193,  providing 
that  it  shall  not  be  necessaty  for  plaintiff  to 
deny  any  special  matter  of  defense  pleaded  by 
defendant,  but  the  same  shall  be  denied  unless 
expressly  admitted,  the  burden  of  proving  a  lim- 
ited liability  stipulation,  pleaded  by  a  telegraph 
company  as  a  defense  for  delay  in  transmitting 
and  delivering  a  telegram,  was  on  the  defend- 
ant, unless  it  was  expressly  admitted  by  plain- 
tiff. 

[Ed.    Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  $  1233;  Dec.  Dig.  |  378.*J 
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mental  petition,  a  limited  liability  stipnlation 
relied  on  by  defendants,  such  pleading  constitut- 
ed an  express  admission  of  the  facts  pleaded, 
within  Rev.  St.  1895,  art.  1193,  placing  the 
burden  of  proof  of  special  matter,  pleaded  by 
defendant,  on  it,  unless  expressly  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.   Dig.  {  177.*] 

S.  TELEQEAPES     AND     TELEPHONES     (|     64*)— 

Limited  Liabilitt— Liability  roB  Mequ- 

OENCE. 

A  telegraph  company  cannot  contract  to 
relieve  itself  from  liability  for  its  own  uegli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  <J  39-47;  Dec 
Dig.  f  64.*) 

4.  Teleobaphs  and  Telephones  (S  54*)— Bx- 
CHANQE  OP  BtrsiNESs— Joint  EIntbbfbise— 
Limited  Liabilitt  Stipulations. 

Where  two  telegraph  companies,  one  do- 
ing business  wholly  in  Texas  and  the  other  out- 
side, contracted  to  interchange  business  on  a 
basis  of  a  division  of  tolls,  all  messages  to 
points  beyond  the  lines  of  one  being  turned  over 
for  transmission  over  the  wires  of  the  other, 
both  were  responsible  to  third  persons  dealing 
with  either  as  to  messages  handled  b^  both ; 
and  hence  a  stipulation  on  the  reverse  side  of  a 
message,  attempting  to  restrict  the  liability  of 
the  Texas  Company  so  that,  in  transmitting  a 
message  over  any  other  line,  the  Texas  Com- 
pany would  act  as  the  sender's  agent,  and  would 
.not  be  liable  for  default  or  negligence  on  any 
part  of  such  other  line,  was  not  available  as  a 
defense  by  the  Texas  Company  to  an  alleged 
liability  for  the  negligence  of  the  connecting 
company. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  64.*] 

On  rehearing.     Motion  overruled. 
For  former  opinion,  see  121  S.  W.  S6& 

KEY,  J.  This  motion  has  received  care- 
ful consideration,  and  we  have  reached  a  con- 
clusion that  this  court  fell  into  error  when 
it  held  that  the  stipulation  on  the  reverse 
side  of  the  written  message  could  not  be  con- 
sidered because  it  does  not  appear  from  the 
statement  of  facts  that  It  was  put  In  evidence. 
The  defendant  pleaded  the  existence  of  the 
stipulation  referred  to,  and  to  the  effect  that 
it  limited  its  liability  to  its  own  line  and 
relieved  it  from  liability  on  account  of  de- 
lay or  negligence  by  any  other  line  over  which 
the  message  might  be  sent.  AB  stated  in  the 
original  opinion,  the  plaintiff  in  a  supple- 
mental petition  set  up  substantially  the  same 
facts  as  to  what  was  printed  upon  the  re- 
verse side  of  the  message.  By  force  of  article 
1193  of  the  Revised  Statutes  the  burden  rest- 
ed upon  the  defendant  to  make  the  proof  of 
the  stipulation  referred  to,  unless  it  was  ex- 
pressly admitted  by  the  plaintiff.  In  our  for- 
mer opinion  we  held  that  the  mere  setting 
out  of  the  stipulation  referred  to  in  the  plaln- 
tlfTs  supplemental  petition,  while  constitut- 
ing an  implied  admission,  did  not  constitute 
an  express  admission.    In  reaching  that  con- 


Upon  further  consideration  we  have  reached 
the  conclusion  that  we  committed  error  In 
that  respect  We  are  now  of  opinion  that 
such  rigid  and  narrow  construction  should 
not  be  placed  upon  the  statute  referred  to, 
and  that  It  should  be  held  that,  when  a  party 
has,  in  clear  and  unmistakable  terms,  alleged 
in  his  pleading  the  same  facts  which  have 
been  alleged  by  his  adversary,  he  thereby  ex- 
pressly admits  the  existence  of  such  facts. 
This  ruling  renders  it  necessary  for  us  to 
consider  and  construe  the  contract  then  tn 
force  relating  to  traffic  arrangements  between 
the  two  defendants,  and  determine  whether 
or  not  it  shows  such  relations  between  them 
as  will  Justify  the  fourth  paragraph  of  the 
court's  charge. 

That  contract  reads  as  follows: 

"This  agreement  made  and  entered  into 
this  19th  day  of  October,  1906,  by  and  be- 
tween the  Postal  Telegraph  Cable  Company, 
a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York,  party 
of  the  first  part,  and  the  Postal  Telegraph 
Cable  Company  of  Texas,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the 
state  of  Texas,  party  of  the  second  part,  here- 
inafter referred  to  as  the  Postal  Company 
and  the  Texas  Company,  respectively,  wlt- 
nesseth: 

"Whereas,  the  Postal  Company  and  Its  al- 
lied companies  have  in  operation  a  system  of 
telegraph  lines  extending  throughout  the 
United  States— -except  that  part  thereof  cov- 
ered by  the  lines  of  the  Texas  Company  as 
hereinafter  specified;  and 

"Whereas,  the  Texas  Company  has  a  sys- 
tem of  telegraph  lines  extending  through  the 
states  of  Texas,  Louisiana  (west  of  the  Mis- 
sissippi river  to  New  Orleans)  and  Arkansas, 
and  in  Oklahoma  Territory  and  Indian  Terri- 
tory, and  in  Missouri  and  Kansas  south  of 
the  existing  lines  of  the  Postal  Company  at 
St.  LoulS)  Missouri;  Kansas  City,  Missouri; 
Emporia,  Kansas;  Wichita,  Kansas,  and 
Dodge  C^ty,  Kansas  (said  lines  being  east  of 
the  one  hundredth  meridian  of  longitude)  and 
extending  to  a  connection  with  the  Postal 
Company's  offices  at  Memphis,  Tennessee,  New 
Orleans,  Louisiana,  and  Wichita,  Kansas; 
and 

"Whereas,  the  parties  hereto  as  Independ- 
ent connecting  lines  desire  a  transfer  of  com- 
mercial and  other  telegraph  business  between 
the  points  composing  their  respective  sys- 
temsj 

"Now,  therefore,  in  consideration  of  the 
covenants  and  agreements  hereinafter  speci- 
fied to  be  performed  and  observed  by  each  of 
them  and  for  other  valuable  considerations 
moving  from  each  of  said  companies  to  the 
other,   receipt   whereof   Is   hereby   acknowl- 
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edged  by  each  of  tfaem,  the  parties  hereto 
agree  with  each  other  as  followa: 

"First.  Each  of  the  parties  hereto,  since 
neither  of  them  has  telegraph  facilities  In  the 
territory  occupied  toy  the  other  and  since  to 
reach  such  territory  It  must  avail  Itself  of 
some  Independent  connecting  line,  agrees  to 
transfer  to  the  other  at  Memphis,  Tennessee, 
or  at  New  Orleans,  Louisiana,  or  at  Wichita, 
Kansas,  for  further  transmission  by^e  other 
SB  an  independent  connecting  line,  all  tele- 
graph and  cable  business  that  it  (the  party 
with  which  the  business  originates)  may  be 
able  to  obtain  or  control  destined  to  points 
on  the  lines  or  connections  of  the  other  party, 
including  all .  cablegrams  and  all  telegraph 
business  which  shall  come  to  it  from  any 
other  connecting  lines;  bnt  this  contract  is 
not  Intended  to  hare  such  efTect  as  to  make 
either  of  the  parties  hereto  the  agent  or  rep- 
resentative of  the  other,  nor  shall  It  be  so 
construed. 

"Second.  The  Postal  Company  agrees  to  fur- 
nish In  its  offices  at  Maaphls,  Tennessee,  and 
New  Orleans,  Louisiana,  the  operators  neces- 
sary in  said  offices  for  the  proper  transmission 
and  receipt  upon  the  Texas  Company's  wires 
to  and  from  the  offices  of  the  Texas  Company 
of  the  transferred  telegraph  messages  herein 
provided  for  and,  also,  of  teletErams  between 
said  cities  and  offices  on  the  lines  of  the  Tex- 
as Company.  The  Postal  Company  agrees 
to  also  furnish  in  said  cities  the  messengers 
and  other  employes  and  facilities  necessary 
for  the  prompt  and  proper  collection  and  de- 
livery of  all  telegraph  business  between  said 
cities  and  points  on  tbe  lines  of  the  Texas 
Company;  and  the  Texas  Company  in  con- 
sideration thereof  hereby  agrees  to  pay  to  the 
Postal  Company  for  maintenance  and  operat- 
ing (including  the  cost  of  main  battery)  of  the 
Postal  Company's  offices  in  the  cities  of  Mem- 
phis, Tennessee,  and  New  Orleans,  Louisiana, 
which  the  receipts  accruing  to  the  Texas 
Company  at  the  said  cities,  respectively,  shall 
bear  to  the  receipts  therein  accruing  to  the 
Postal  Company.  By  'receipts'  as  last  above 
used  Is  meant  receipts  from  telegrams  origi- 
nating at  or  destined  to  New  Orleans  or  Mem- 
phis as  the  case  may  be. 

"Third.  It  Is  mutually  agreed  that  the 
wires  of  the  Texas  Company  may  be  connect- 
ed at  said  transfer  points  to  such  wires  of 
the  Postal  Company  as  the  latter  company 
may  designate,  so  as  to  form  a  direct  circuit 
or  eircuits  between  offices  on  the  lines  and 
connections  of  the  Postal  Company  and  of- 
fices on  the  lines  of  the  Texas  Company,  at 
such  times  and  in  such  manner  as  may  'be 
designated  by  the  Postal  Company,  it  being 
understood  and  agreed  that  all  telegrams 
bandied  on  said  direct  circuits  between  offices 
on  the  lines  of  the  one  company  and  offices 
on  the  lines  of  the  other  company  shall  be 
considered  as  having  been  transferred  at  said 
transfer  points. 

"Fourth.  (1)  It  is  understood  and  agreed 
that  all  tolls  and  revenues  on  telegrams  han- 


dled between  offices  of  the  Texas  Company 
along  Its  own  lines  shall  be  fixed  by  and 
shall  belong  to  the  Texas  Company,  and  all 
tolls  and  revenues  on  telegrams  handled  be- 
tween offices  of  the  Postal  Company  along 
its  own  lines  shall  be  fixed  by  and  shall  be- 
long to  the  Postal  Company.  The  offices  at 
Memphis,  Tennessee,  and  at  New  Orleans, 
Louisiana,  shall  be  offices  of  the  Postal  Com- 
pany but  all  tolls  and  revenues  on  telegrams 
between  Memphis,  Tennessee,  and  New  Or- 
leans, Louisiana,  respectively,  and  points  on 
the  Texas  Company's  lines,  shall  be  fixed  by 
and  belong  to  the  Texas  Company,  and  all 
tolls  and  revenues  on  telegrams  handled  be- 
tween said  dtles  and  points  on  the  lines  and 
connections  of  the  Postal  Company  shall  be 
fixed  by  and  shall  belong  to  the  Postal  Com- 
pany. 

"(2)  The  total  tolls  on  transferred  through 
telegrams  shall  be  computed  by  adding  to- 
gether the  respective  local  tolls  of  the  par- 
ties hereto  from  the  point  of  origin  to  the 
transfer  point  and  from  the  transfer  point  to 
destination  In  each  case,  except  when  tbe 
I>artles  hereto  shall  mutually  agree  upon  a 
lower  through  rate  than  the  rate  so  obtained ; 
provided,  however,  that  nothing  in  this  con- 
tract shall  prohibit  the  contracting  parties 
from  making  by  mutual  agreement  such  rates 
on  through  telegrams  as  will  enable  them  to 
meet  competition  on  said  through  telegrams, 
and  provided  further  that  if  It  shall  be  neces- 
sary for  any  message  to  pass  over  the  lines 
of  one  or  more  companies  other  than  those 
of  the  parties  to  this  contract,  then  the  local 
tolls  of  such  one  or  more  other  parties  shall 
be  added  to  the  aggregate  of  the  local  tolls 
of  the  parties  hereto  in  computing  the  total 
through  tolls  on  said  message. 

"(3)  Tolls  on  said  transferred  telegrams 
shall  be  divided  as  follows:  After  deducting 
from  the  total  tolls  on  transferred  telegrams 
(Including  commercial  messages,  market  quo- 
tations, newspaper  matter  and  cablegrams) 
destined  to  or  originating  at  offices  on  the 
lines  and  connections  of  the  Postal  Company 
located  west  of  the  Mississippi  river  or  south 
of  the  Potcnnac  and  Ohio  rivers,  and  also  the 
cities  of  Washington,  D.  G.,  and  Cincinnati, 
O.,  the  proportion  of  said  total  tolls  that  the 
Postal  Company  must  pay  or  account  for  to 
other  connecting  lines,  the  balance  of  said 
total  tolls  Ediall  be  equally  divided  between 
the  parties  hereto  one-half  to  each — except 
as  otherwise  herein  specifically  provided. 

"(4)  After  deducting  from  the  total  tolls 
on  transferred  telegrams  (including  commer- 
cial messages,  market  qnotations,  newspa- 
per matter  and  cablegrams)  originating  at  or 
destined  to  offices  on  the  Unes  and  connec- 
tions of  the  Postal  Company  east  of  the  Mis- 
sissippi river  and  north  of  the  Potomac  and 
Ohio  rivers,  not  Including  said  cities  of  Cin- 
cinnati and  Washington,  the  proposition  of 
said  total  tolls  that  the  Postal  Company 
must  pay  or  account  for  to  other  connecting 
lines,  the.  Texas  Company  shall  have  forty 
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"{S)  It  is  understood  and  agreed  specifical- 
ly that  offices  on  the  lines  of  the  Pacific  Pos- 
tal Telegraph  Cable  Company,  the  North 
American  Telegraph  Company,  and  the  Can- 
adian Pacific  Railway,  excepting  connecting 
oflSces  between  the  Postal  Company  and  the 
said  Pacific  Postal,  North  American  and  Can- 
adian Pacific  Railway,  are  not  to  be  consider- 
ed as  offices  on  the  lines  of  the  Postal  Com- 
pany herein  referred  to.  The  division  of  tolls 
between  the  parties  hereto  and  the  Pacific 
Postal,  North  American  and  Canadian  Pacific 
Railway  shall  be  as  follows:  The  Texas 
Company  shall  have  thirty  three  and  one- 
third  per  cent.  (33%  %)  of  the  total  tolls  on 
telegrams  between  points  on  Its  lines  and 
points  on  the  lines  of  the  North  American 
Telegraph  Company;  thirty  three  and  one- 
third  per  cent  (33%  %)  of  the  total  tolls  on 
telegrams  between  points  on  its  lines  and 
points  on  the  lines  of  the  Canadian  Pacific 
Railway  Company  In  British  North  America ; 
and  sixteen  and  one-quarter  per  cent  (16% 
%)  of  the  total  tolls  on  telegrams  between 
points  on  Its  lines  and  points  on  the  lines  of 
the  Pacific  Postal  Telegraph  Cable  Company. 

"Fifth.  The  Texas  Company  and  the  Pos- 
tal Company  agree  each  to  render  to  the 
other  monthly  statements  of  aU  business 
transacted  between  the  offices  of  said  com- 
panies, respectively,  and  each  party  agrees 
to  pay  over  to  the  other  promptly  at  the  end 
of  each  month  any  balance  that  may  then 
be  due  and  payable  under  the  terms  of  this 
agreement 

"Sixth.  (1)  Each  of  the  parties  hereto 
hereby  assume  all  responsibility  for  dam- 
ages resulting  from  error,  delays,  nondeliv- 
ery or  other  defaults  in  the  transmission  of 
telegraph  business  under  this  agreement  that 
may  be  occasioned  by  the  fault  of  Its  own 
employes  (and  in  case  the  respoBslblUty  for 
such  default  cannot  be  located,  it  Is  mutual- 
ly agreed  that  any  damages  or  liabilities  re- 
sulting therefrom  shall  be  divided  and  borne 
by  the  parties  hereto  in  the  same  proportion 
as  the  tolls  were  divided  from  the  telegrams 
defaulted  upon). 

"(2)  Neither  party  hereto  shall  be  liable 
to  the  other  for  loss  or  damage  resulting 
from  interruptions  to  lines  which  could  not 
with  reasonable  care  or  promptness  have 
been  avoided  or  repaired,  and  each  party 
hereto  agrees  to  repair  with  the  utmost  dili- 
gence any  Interruption  to  Its  telegraph  lines 
herein  mentioned. 

"Seventh.  This  agreement  shall  be  binding 
upon  the  parties  hereto  and  upon  their  re- 
spective successors  and  assigns  (it  being  un- 
derstood and  agreed  that  the  Postal  Company 
and  its  allied  companies  shall  be  considered 
as  one  and  the  same  company)  and  shall  be 
and  continue  In  full  force  and  effect  from 
the  date  hereof  until  the  11th  day  of  May, 


may  be  terminated  forthwith  by  the  Postal 
Company." 

While  it  is  declared  in  the  first  subdivision 
thereof  that  the  contract  is  not  Intended  to 
make  either  party  the  agent  or  repres«ita- 
tive  of  the  other,  and  that  it  shall  not  be 
construed  to  have  that  effect,  still  we  are 
of  opinion  that  when  all  of  Its  terms  are 
considered,  It  discloses  such  a  Joint  enter- 
prise between  the  two  companies  as  will  ren- 
der each  responsible  to  third  parties  for 
the  neglig^ence  of  the  other.  This  contract  is 
more  than  an  ordinary  traffic  arrangement 
stipulating  for  a  division  of  tolls.  By  the 
second  subdivision  the  two  companies  share 
the  expense  of  maintaining  offices  in  Mem- 
phis, Tenn.,  and  at  New  Orleans,  La.  That 
as  well  as  other  stipulations,  Indicates  that 
the  two  companies  were  engaged  in  a  joint 
enterprise  when  they  handled  messages  pass- 
ing over  both  lines,  as  did  the  message  in 
this  case. 

We  also  attach  importance  to  the  first 
paragraph  of  the  sixth  subdivision  by  which 
It  Is  stipulated  that  each  company  assum- 
ed all  the  responsibility  for  damages  re- 
sulting from  errors,  delays,  nondelivery,  or 
other  defaults  occasioned  by  Its  fault,  and 
that  if  the  responsibility  for  such  default 
cannot  be  located,  any  damages  or  liabilities 
resulting  therefrom  shall  be  divided  and  borne 
by  the  two  companies  in  the  same  prc^mr- 
tion  as  the  tolls  are  divided  from  the  tele- 
gram defaulted  upon.  If  the  preceding 
stipulations  in  the  contract  created  such  rela- 
tions between  the  two  companies  as  to  ren- 
der each  and  both  liable  to  third  parties  for 
the  negligence  of  each  company.  It  was  not 
within  the  power  of  the  two  companies  to 
ward  off  or  diminish  such  liability  by  stipu- 
lating that  the  one  In  default  should  pay 
the  damage;  and  therefore  it  Is  not  to  be 
presumed  that  the  stipulation  referred  to 
was  Incorporated  in  the  contract  for  that 
purpose,  and  especially  so  when  another  and 
legitimate  purpose  can  be  assigned  therefor. 
Instead  of  assigning  to  that  stipulation  a 
purpose  to  affect  and  curtail  the  rights  ot 
third  persons,  which  the  contracting  parties 
had  no  power  to  do,  it  la  much  more  rea- 
sonable to  assume  that  it  was  placed  In  the 
contract  upon  the  assumption  that  both  of 
the  companies  would  be  liable  to  third  par- 
ties for  the  default  of  each,  and  therefore- 
it'was  necessary  to  have  an  understanding 
between  the  two  companies  as  to  how  much 
of  the  damages  resulting  from  such  defaults 
should  be  charged  against  each  company  in 
settling  their  own  affairs.  The  testimony^ 
shows  some  delay  and  default  by  each  com- 
pany, and  it  would  be  difficult  If  not  impos- 
sible, to  determine  how  much  of  the  injury 
sustained  by  the  plaintiff  resulted  from  the 
separate  default  of  each  company.     Hence- 
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!t  would  seem  that  this  case  falls  within  the 
class  of  cases  contemplated  In  the  latter  part 
of  the  first  paragraph  of  the  sixth  section 
of  the  contract,  wherein  it  Is  stipniated  that 
the  damages  are  to  be  borne  by  the  two  com- 
panies In  proportion  to  the  tolls  received 
from  the  telegram  defaulted  upon.  It  is  the 
settled  law  In  this  state  that  a  telegraph 
company  cannot  contract  so  as  to  relieve  It- 
self from  liability  for  its  own  negligence, 
and,  the  two  companies  in  this  case  being 
engaged  in  such  a  Joint  enterprise  as  to  ren- 
der both  responsible  to  persons  dealing  with 
either  concerning  messages  to  be  handled 
by  both,  we  hold  that  the 'stipulation  on  the 
reverse  side  of  the  message,  attempting  to 
restrict  the  liability  of  the  Texas  Company, 
was  not  available  as  a  defense,  and  the 
trial  court  properly  instructed  the  Jury  that 
the  Texas  Company  would  l>e  liable  for  the 
failure  of  the  other  defendant  to  exercise 
proper  care  in  transmitting  and  delivering 
the  message. 
Motion  overruled. 


ADAMS  v.   INTERNATIONAL  &  G.  N. 

R.CO. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  12, 

1909.    Rehearing  Denied  Dec.  8,  1909.) 

1.  Witnesses  (J  410*)  —  Cobbobobation  — 
Peoof  op  Good  Chabacteb. 

A  mere  contradiction  of  a  witness  does  not 
justify  proof  of  good  character  for  truth  and 
veracity. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  ^  1284;    Dec.  Dig.  §  410.*] 

2.  Masteb  and  Servant  (S  330*)  — Negu- 
OENCE  OF  Servant— Habits  and  Reputa- 
tion. 

Where  an  engineer  was  charged  with  negll- 

fently  operating  a  train,  and  thereby  causins  a 
orse  on  a  public  road  to  run  away,  proof  that 
the  engineer  had  the  reputation  of  being  a  care- 
ful and  prudent  engineer  was  inadmissible,  as  no 
amount  of  skill  could  exonerate  him  from  the 
charge  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1271;  Dec.  Dip.  i  330;* 
Negligence,  Cent.  Dig.  I  240 ;  Street  Railroads, 
Cent.  Dig.  |  232.] 

8.  Raiuioads  (I  397*)  —  Negugent  Opeba- 
xioN  OF  Tbains — Dvidence— Aqmissibiutt. 
Where,  in  an  action  against  a  railroad  for 
personal  injuries  resulting  from  the  frightening 
of  a  horse  on  the  higtiway,  causinR  it  to  mn 
away,  there  was  evidence  that  the  cylinder  cocks 
of  the  engine  were  open,  and  that  steam  poured 
out,  frightening  the  horse,  it  was  proper  to  per- 
mit the  engineer  to  testify  that  he  always  work- 
ed steam  until  he  got  started  in  leaving  a  town, 
and  then  shut  it  off  before  he  reached  the  place 
of  the  accident,  to  diminish  the  probability  that 
he  had  left  the  cocks  open  at  the  time  of  the  ac- 
cident. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1344;  Dec.  Dig.  {  397.*] 
4.  Railboads  (5  397*)— Negligent  Opebation 
OF  Trains— Evidence— .\DMissiBiLiTT. 
Where  an  engineer  was  charged  with  neg- 
ligently operating  a  train  by  permittinR  the  es- 
cape of  steam  in  unusual  quantitios,  and  thereby 
Causing  injury  to  plaintiff  from  the  frightening 


of  his  horse  on  a  public  road  near  the  track,  it 
was  error  to  allow  the  engineer  to  testify  that 
in  his  40  years'  experience  as  engineer  he  did 
not  recall  a  single  instance  of  having  frightened 
a  horse. 

[E)d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  I  1344 ;   Dec.  Dig.  |  397.*] 

5.  Railboads  (|  360*)— Running  op  Trains— 
Frightenino  Aniuals— Care  Required. 
A  railroad  need  not  watch  for  persons 
along  and  near  its  right  of  way,  but  trainmen, 
becoming  aware  of  the  presence  of  a  person  on 
a  highway  near  the  track,  and  that  his  horse  is 
frightened  at  noises  made  by  escaping  steam, 
thereby  placing  such  person  in  peni,  must  de- 
sist from  makmg  such  noises,  if  it  can  be  done 
consistently  with  their  other  duties. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  $§  1241-1243 ;   Dec.  Dig.  i  360.*] 

a  Railboads  (§  360*)— Running  of  Trains 

— I'-RIQHTENINQ    ANIUALS — CARE    REQUIRED. 

Where  a  public  road  ran  along  a  railroad 
track,  and  trainmen  negligently  allowed  the  en- 
gine to  make  unusual  and  unnecessary  noises 
in  approaching  that  locality,  and  such  noises 
were  calculated  to,  and  did,  frighten  the  horse 
of  a  traveler  on  the  road,  causing  injury  to  the 
traveler,  the  railroad  was  liable,  though  the  em- 
jAoyiB  did  not  see  the  traveler  and  did  not 
realize  bis  perilous  position. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  1241-1243;   Dec.  Dig.  S  360.*] 

7.  Railboads  (§  360*)— Running  of  Tbains— 
Fbightening  Animals— Li ABrLiTT. 

A  railroad  is  not  liable  ordinarily  for  the 
frightening  of  horses  by  the  operation  of  its 
trains  in  the  usual  manner,  but  it  is  liable  for 
the  results  of  such  frightening  by  unnecessary 
and  unusual  whistling  or  lettmg  off  of  steam, 
under  circumstances  amounting  to  negligence  or 
willfulness. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1241-1243;   Dec  Dig.  |  360.*] 

Appeal  from  District  Court,  Anderson 
County;   B.  H.  Gardner,  Judge. 

Action  by  Joe  Adams  against  the  Interna- 
tional &  Great  Northern 'Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remahded. 

Campbell,  Sewell  ft  Strickland,  for  appel- 
lant   King  &  Morris,  for  appellee. 

FLT,  J.  This  is  a  suit  for  damages,  insti- 
tuted by  appellant,  a  minor,  through  his  next 
friend,  Maggie  Adams,  against  appellee, 
which  he  alleged  accrued  from  injuries  in- 
flicted through  the  negligence  of  appellee's 
employes.  It  was  alleged  that  appellant  was 
riding  along  a  public  road  near  Palestine, 
which  ran  along  the  side  of  and  near  appel- 
lee's track,  and  that  when  a  train  was  pass- 
ing along  the  track  near  him,  the  employes 
"did  negligently  and  carelessly  cause  and 
permit  a  great  quantity  of  steam  to  escape 
from  the  lower  portion  or  side  of  said  engine, 
and  on  the  side  upon  which  plaintiff  was  rid- 
ing, causing  a  great  and  unusual  and  unnec- 
essary noise,  and  causing  said  steam  to  be 
thrown  and  blown  in  the  direction  of  the 
horse  upon  which  plaintiff  was  riding,  and 
that  by  reason  of  such  negligence  on  the 
part  of  said  railroad  company,  its  servants, 
agents,    and    employes,    said    horse    became 


•For  other  eases  see  same  topic  and  sectloc  NUMBER  In  Dec.  It  Am.  Dlgi.  19«7  to  date,  ft  Reporter  Indexes 
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frightened  and  unmanageable,  and  he  began 
to  rear,  shy,  and  rnn,  and,  notwithstanding 
defendant's  said  servants,  agents,  and  em- 
ployte  saw  plaintiff  and  his  said  horse,  and 
the  frightened  condition  of  said  horse  and 
the  perilous  condition  of  plaintiff,  or  by  the 
use  of  ordinary  care  could  hare  seen  them 
and  discovered  plaintiff's  perilous  situation, 
said  engine  was  permitted  to  continue  the 
emission  of  great  volumes  of  steam  in  the 
direction  of  plaintiff  and  his  said  horse,  and 
the  frightening  and  unusual  and  unnecessary 
noises  caused  thereby  were  permitted  to  con- 
tinue until  said  engine  reached  a  point  aboat, 
if  not  quite,  opposite  plaintiff  and  his  said 
horse,  or  so  near  to  them  as  to  cause  said 
horse  to  become  badly  frightened,  and  by  rea- 
son of  all  of  which  plaintiff  lost  control  of 
said  horse,  and  be  ran  away  and  plunged 
madly  into  a  barbed  wire  fence  near  said 
public  road,  became  entangled  In  said  wire, 
cutting  and  tearing  himself  in  said  wire,  ao 
that  as  a  result  thereof  he  died  In  a  few 
moments  thereafter;  that  when  said  horse 
ran  into  said  wire  fence,  plaintiff  was  thrown 
and  dragged  against  said  fence  with  great 
force  and  violence,  and  as  a  result  thereof 
plaintiff  was  badly  and  seriously  cut,  torn, 
lacerated,  and  bruised  about  his  face,  head, 
arms,  hands,  bade,  and  legs  and  on  the  bones 
and  sinews  thereof."  The  cause  was  submit- 
ted to  a  Jury,  and  a  verdict  returned  in  favor 
of  appellee,  and  upon  the  Judgment  based 
thereon  this  appeal  has  been  perfected. 

It  appears  from  the  evidence  that  there 
was  a  cut  under  the  railroad  of  appellee,  near 
Palestine,  through  which  ran  a  public  road, 
and  which,  going  In  the  direction  of  Pales- 
tine, ran  from  the  tunnel  or  cut  directly 
along  the  right  of  way  of  appellee,  and  not 
more  than  40  or  50  feet  from  the  middle  of 
the  tracts.  Going  from  Palestine  there  was  a 
sharp  incline  of  the  railroad  traclc  from  an 
elevation  down  towards  the  tunnel  or  cut, 
and  it  was  in  evidence  that  It  was  unnec- 
essary and  unusual  "to  work  steam"  in  going 
down  that  incline.  Appellant  testified  that 
he  was  on  his  way  to  Palestine,  and  had 
passed  under  the  railroad,  by  way  of  the  cut, 
and  was  riding,  on  a  gentle  horse,  along  the 
public  highway  close  to  the  fence  of  the  right 
of  way,  a  barbed  wire  fence  being  on  the 
other  side  of  the  road,  when  a  train  came 
down  the  incline  working  steam,  and  that 
his  horse  became  frightened  and  unmanage- 
able, and  Jumped  into  the  barbed  wire  fence 
and  killed  himself  and  Injured  appellant.  No 
witness  directly  contradicted  the  statement 
of  appellant  that  steam  was  noisily  pouring 
out  of  the  cylinder  cocks  of  the  locomotive  on 
the  downgrade  towards  the  cut,  not  even  the 
engineer  and  fireman  swearing  that  it  was 
not  BO  escaping;  their  testimony  going  no 
further  than  as  to  the  habit  and  custom  of 
the  engineer  In  not  emitting  steam  on  the 
downgrade. 

With  the  facts  as  stated,  appellee  was  per- 


mitted, OYVt  the  objection  of  appellant,  to 
prove  that  Converse,  the  engineer,  bad  the 
reputation  of  being  a  careful  and  prudent 
engineer.  No  attack  had  been  made  upon  bia 
comiwtency  and  skill  as  an  engineer,  unless 
evidence  of  his  negligence  on  that  occasion 
should  be  so  considered.  That  it  was  not  is 
clear,  for  he  might  have  been  an  expert  en- 
gineer and  still  have  been  guilty  of  negli- 
gence of  the  grossest  kind.  It  is  the  rule  in 
this  state  that  mere  contradiction  between 
witnesses  will  not  Justify  proof  of  good  char- 
acter for  truth  and  veracity  (Railway  t. 
Raney,  86  Tex.  363,  25  S.  W.  11).  and  the 
same  rule  should  prevail  in  cases  like  the 
present,  and  it  Is  no  answer  to  a  charge  of 
negligence  to  prove  that  the  witness  knew  all 
about  the  business.  The  engineer  was  not 
charged  with  being  ignorant,  but  with  being 
careless,  and  no  amount  of  skill  could  ex- 
onerate him  from  that  charge.  "When  the 
precise  act  or  omission  of  a  defendant  Is 
proven,  the  question  whether  it  is  actionable 
negligence  Is  to  be  decided  by  that  act  or 
omission,  and  not  by  the  character  for  care 
and  caution  that  the  defendant  may  sustain." 
Tenney  v.  Tuttle,  1  Allen  (Mass.)  185.  The 
quoted  language  has  been  approved  by  the 
courts  of  Texas.  Railway  v.  Johnson,  92 
Tex.  580,  48  S.  W.  563;  Railway  v.  Flnley, 
110  S.  W.  631. 

In  answer  to  the  testimony  of  appellant 
that  the  cylinder  cocks  were  open  and  steam 
pouring  out,  it  was  proper  to  allow  the  en- 
gineer to  testify  that  in  leaving  Palestine, 
and  going  north  toward  the  place  where  the 
injury  occurred,  he  always  worked  steam  un- 
til he  got  started,  and  then  shut  it  off  before 
he  reached  the  place  of  the  injury.  His  hab- 
it or  custom  was  permissible  In  evidence  as 
tending  to  diminish  the  probability  that  he 
had  left  the  cocks  open  on  the  occasion  in 
question.    1  Wigmore,  Ev.  {{  92,  93. 

It  was  error  to  permit  the  oogineer  to  tes- 
tify that  in  his  40  years'  experience  as  an 
engineer  be  did  not  recall  a  single  instance 
of  having  scared  a  horse  and  caused  it  to 
run  away  and  hurt  people.  The  Inquiry  was 
as  to  whether  he  bad  scared  appellant's 
horse,  and  not  as  to  those  that  he  had  not 
frightened.  The  probabilltieB  are  that  the 
testimony  had  its  effect  upon  the  Jury. 

In  view  of  another  trial  it  may  be  stated 
that  appellee  was  under  nu  obligation  to 
watch  for  persons  along  and  near  its  right  of 
way;  but,  if  the  employes  became  aware  of 
the  presence  of  appellant,  and  that  his  horse 
had  become  frightened  at  noises  made  by  the 
escape  of  steam,  and  that  appellant  was  plac- 
ed in  peril  thereby,  it  was  their  duty  to  de- 
sist from  making  such  noises,  if  It  could  be 
done  consistently  with  their  other  duties. 
Hargis  ▼.  Railway,  75  Tex.  19. 12  &  W.  953; 
O'lHir  V.  Railway,  14  Tex.  CSv.  App.  539,  39 
S.  W.  242;  Railway  v.  Oarruth,  50  S.  W. 
1036. 

There  Is  another  prindpte  of  law  that  may 
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become  applicable  to  the  facts  of  this  cose, 
and  that  Is  that  a  railway  company,  knowing 
that  a  public  highway  runs  near  Its  track, 
along  which  people  are  constantly  traveling, 
may  become  liable  for  damages  arising  from 
frightening  animals,  ridden  or  attached  to 
vehicles,  by  causing  unusual  and  unnecessary 
noises  in  the  operation  of  Its  train;  or,  to 
apply  the  principle  to  the  facts  of  this  case, 
if  there  was  a  public  road,  as  testified  by 
appellant,  running  along  the  side  of  the  right 
of  way  in  a  few  feet  of  the  railroad  track, 
along  which  people  passed  In  going  to  and 
from  the  town  of  Palestine,  and  appellee's 
employes  negligently  emitted  unusual  and 
unnecessary  noises  in  approaching  that  lo- 
cality, which  noises  were  calculated  to  and 
did  frighten  appellant's  horse  so  that  he  was 
damaged  thereby,  appellee  would  be  liable 
for  such  damages,  although  the  employes 
may  not  have  seen  appellant  and  realized 
his  perilous  position.  The  negligence  would 
arise  in  the  one  case  from  a  negligent  opera- 
tion of  the  train,  and  In  the  other  by  reason 
of  discovered  peril.  If  It  was  unnecessary  to 
have  the  cylinder  cocks  open  on  a  down- 
grade, and  steam  was  being  emitted  there- 
from, and  appellee  could  have  reasonably  an- 
ticipated that  horses  moving  along  the  public 
highway  would  be  frightened  thereby,  such 
conduct  would  be  negligent,  and  appellee 
would  be  liable  for  the  consequences  fiowing 
therefrom.  A  railroad  company  is  not  liable 
ordinarily  for  the  frightening  of  horses  caus- 
ed by  the  operation  of  its  trains  in  the  usual 
and  customary  manner,  but  it  is  liable  for 
the  results  of  such  frightening  produced  by 
unnecessary  and  unusual  whistling  or  letting 
off  of  steam  under  such  circumstances  as  to 
constitute  negligence  or  willfulness.  Elliott, 
Railroads,  §  1264;  Shear.  &  Red.  S  426; 
Lamb  v.  RaUroad.  140  Mass.  79,  2  N.  B.  932, 
54  Am.  Rep.  449 ;  Railway  v.  Clarke,  35  Neb. 
867,  53  N.  W.  970,  23  L.R.  A.  504;  Railway 
V.  Heinrlcfa,  157  111.  388,  41  N.  E.  860;  Pres- 
by  T.  Railway,  66  N.  H.  615,  22  Atl.  554; 
Dunn  V.  Railway,  124  N.  C.  252,  32  S.  E.  711; 
Railway  v.  Cummings,  24  Ind.  App.  192,  53 
N.  E.  1026. 

For  the  errors  herein  specified,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


WIUJAMSON  ▼.  CHICAGO,  B.  I.  &  G.  KX. 
CO. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  13, 
1900.) 

1.  WrrNKSSKS  (S  240*)— Examination— Lkad- 

INO  Questions. 

The  question,  in  an  action  for  ejecting  a 
passenger:  "Did  said  trainman  abuse  or  lay 
bands  on  or  otherwise  assault  plaintiff  in  any 
manner,  or  did  he  not  do  so" — is  leading,  and 
its  answer  properly  excluded. 

(Ed.   Note. — ^For  other  cases,   see   Witnesses, 
Cent.  Dig.  {  845 ;   Dec.  Dig.  S  240.*] 


2.  TBIAL  (J  256*)— IWSTBDCTIONS— PAItUBI  TO 

Give  Request. 

Where  an  instruction  as  to  the  care  due  a 
passenger  was  correct  as  far  as  it  went,  com- 
plaint cannot  be  made  that  it  did  not  impose  a 
sufficiently  high  degree  of  care,  iu  the  absence 
of  a  special  request  for  the  instruction  desired. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  637;    Dec.  Dig.  |  256.»] 

3.  Cabbiebs  (§  282*)— Case  Due  Passenoebb 
— Fobfeiting  Rights  as  Passenoeb. 

Where,  in  an  action  by  a  mother  for  in- 
juries inflicted  on  her  by  the  carrier's  em- 
ployes while  ejecting  her  ten  year  old  son  from 
a  train,  it  appeared  that  plaintiff  wrongfully 
refused  to  pay  fare  for  the  son  and  forcibly 
resisted  his  eviction,  she  forfeited  her  rights  as 
a  passenger,  and  was  only  entitled  to  ordinary 
care  for  her  safety. 

[E^  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  1107 ;   Dec.  Dig.  S  282.*] 

4.  Affbai.  and  Ebbob  (S  1052*)— Habuless 
Ebbob— Exclusion  of  Evidence. 

The  error,  if  any,  in  the  exclusion  of  evi- 
dence, is  liarmless,  where  the  witness  was  after- 
ward permitted  to  testify  to  substantially  the 
same  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent.  Dig.  U  4171,  4172;  Dec.  Dig.  | 
1052.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  Adelia  Williamson  against  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

'  L.  C.  Barrett,  J.  A.  Templeton,  J.  Marvin 
Jones,  and  H.  H.  Cooper,  for  appellant  Las- 
siter  &  Harrison  and  Turner  &  Boyce,  for 
appellee. 

CONNER,  C.  J.  Appellant,  accompanied 
by  her  minor  son  about  ten  years  old  and  a 
minor  daughter  of  six,  was  a  passenger  on 
one  of  appellee's  passenger  trains,  and  ap- 
peals from  an  adverse  judgment  in  a  suit 
Instituted  by  her  in  the  district  court  of 
Potter  county  to  recover  damages  caused  by 
the  alleged  wrongful  ejection  of  her  said  son 
from  said  train.  The  suit  was  defended  on 
the  ground  that  the  son  was  subject  to  the 
payment  of  passenger  fare,  which  the  ap- 
pellant persistently  refused  to  pay,  and  that 
no  more  force  was  exercised  than  was  rea- 
sonably necessary  to  remove  the  boy  from 
the  train. 

Under  the  second  and  third  assignments  It 
Is  insisted  that  the  court  erred  in  sustain- 
ing objections  to  the  following  interrogato- 
ries, propounded  to  the  witnesses  H.  H.  Vail 
and  B.  Freeland,  viz.:  "Did  said  train  au- 
ditor abuse,  or  lay  hands  on,  or  otherwise 
assault,  plaintiff  In  any  manner,  or  did  he 
not  do  so?"  To  this  interrogatory  the  wit- 
ness Vail  answered:  "He  did  in  a  rough 
manner,  or  I  would  call  It  He  Jerked  the 
boy  away  from  the  wioman  and  shoved  her 
back,  and  the  conductor  did  not  allow  her  to 
get  off  the  train."  And  the  witness  Free- 
land  answered:    "The  auditor  did  not,  but 
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iluded  the  answers  for  that  reason.  The 
question  of  whether  a  given  Interrogatory  la 
or  is  not  leading  is  not  always  easy  of  solu- 
tion; but  the  rules  to  be  applied  In  the  de- 
termination have  been  so  frequently  and 
fully  set  forth  and  illustrated  in  the  ded- 
sions  that  we  hardly  feel  justified  in  enter- 
ing into  an  elaborate  dissection  of  the  in- 
terrogatory now  before  us.  We  think  It  suf- 
ficient to  say  that  it  plainly  suggests  one  of 
the  crucial  issues  in  the  case,  viz.,  whether 
unnecessary  force  was  exercised  by  appel- 
lee's trainmen  in  the  removal  complained  of, 
and  called  for  the  conclusion  of  the  witness 
on  the  Issue.  It  embodied  the  assumption 
that  the  "abuse,"  or  laying  on  of  hands,  con- 
stituted an  assault,  and  the  alternative  form 
in  which  it  was  put  does  not  free  the  in- 
terrogatory of  Its  objectionable  features.  See: 
Hanrlck  v.  Alexander,  51  Tex.  500;  Bryan 
Press  Co.  v.  H.  &  T.  C.  Ry.  Co.,  110  8.  W. 
99;  F.  \V.  &  D.  C.  Ry.  Co.  v.  Jones,  38  Tex. 
Civ.  App.  120,  85  S.  W.  37,  and  authorities 
cited. 

Error  is  also  assigned  to  the  following 
paragraph  of  the  court's  charge:  "If  you 
find  and  believe  from  the  evidence  that  the 
plalutifT  was  a  passenger  on  the  train  of  the 
defendant  company,  as  alleged,  but  that  she 
refused  to  pay  the  fare  of  her  son,  Frank, 
then  you  are  instructed  that  the  defendant 
company  would  have  the  right  to  eject  such 
boy  from  said  train,  and  was  entitled  to  the 
use  of  such  force.  If  any,  as  may  have  been 
reasonably  necessary  to  make  such  eject- 
ment, if  any;  but  in  making  such  ejectment, 
if  any,  the  defendant  company  would  be 
bound  to  exercise  ordinary  care  not  to  Injure 
the  plaintiff,  and  the  failure  of  the  agents 
and  servants  of  the  defendant  company  to 
exercise  such  ordinary  care  would  be  negli- 
gence.^' It  is  insisted  that  the  charge  is 
erroneous  "In  requiring  the  defendant  la  this 
cause  to  have  exercised  no  more  than  ordi- 
nary care  in  the  premises,  when  the  degree 
of  care  required  by  law  was  the  highest  de- 
gree of  care."  In  answering  the  criticism 
made  of  the  charge  quoted,  it  may  be  said 
that  the  charge  was  at  least  correct  as  far 
as  it  went,  and.  If  appellant  desired  that  a 
liigher  degree  of  care  be  imposed,  that  she 
should  have  made  special  request  therefor; 
but,  aside  from  this,  we  think  the  charge, 
in  the  connection  in  which  it  was  used,  and 
as  to  the  phase  of  the  evidence  to  which  it 
related,  was  correct  In  another  paragraph 
of  the  charge,  the  jury  was  Instructed  to 
the  effect  that,  if  the  fare  of  the  son  had 
been  paid  (as  she  testified),  both  plaintiff  and 
her  son  were  passengers,  and  as  such  enti- 
tled to  the  exercise  of  the  highest  degree 
of  care  on  appellee's  part,  and  that  a  failure 


fused  to  pay  the  boy's  fare,  and  forcibly 
resisted  his  eviction  from  the  car,  as  appel- 
lee's testimony  tended  to  ehow,  and  as  we 
must  find  In  deference  to  the  verdict  ot 
the  jury,  she  forfeited  her  right  as  a  passen* 
ger,  and  was  thereafter  only  entitled  to  tb» 
care  required  In  the  charge  objected  to.  F. 
W.  &  D.  0.  By.  Co.  V.  Gribble,  46  Tex.  Civ.,. 
App.  78,  102  S.  W.  158. 

The  evidence  sufllciently  supports  appel- 
lee's defense,  and  the  remaining  assignment, 
of  error  entitled  to  notice  needs  but  a  pass- 
ing reference.  This. assignment  goes  to  the- 
excluslon  of  the  answer  of  the  witness  Vail 
to  the  fifth  direct  interrogatory;  but  tbe- 
rullng  was  at  least  harmless,  in  view  of  the- 
fact  that  the  witness,  In  answer  to  other  iu- 
terrogatories,  was  permitted  to  testify  to 
substantially  the  same  effect  as  that  ol  the 
excluded  answer. 

We  conclude  that  the  evidence  supports  the 
verdict  and  judgment  in  appellee's  favor,  and 
that  the  judgment  should  be  affirmed. 


EDWARDS  et  al.  v.   ADAMS. 

(Court  of  Civil  Appeals  of  Texas.     Nov.   13, 

1909.     Rehearing  Denied  Dec.  4,  1909.) 

1.  Evidence  (?§  158,  184*)— Best  and  Sec- 
ondary Evidence. 

The  memoranda  kept  in  a  telephone  ex- 
change, showing  the  date  and  hour  when  easte- 
rners put  in  a  call  and  when  they  get  throus;b. 
talking,  are  the  best  evidence  of  what  they  con- 
tained, and  mere  proof  that  the  telephone  busi- 
ness has  been  sold,  since  the  memoranda  wore 
made,  and  the  papers  were  delivered  to  the 
new  owner,  is  not  sufficient  to  admit  secondary 
evldence. 

TEd.    Note. — For  other   caries,   see    Evidenop. 
Cent.  Dig.  S§  638-641 ;  Dec.  Dig.  H  inS.  184.»1 

2.  Livery  Stable  Keepers  (§  12*)— Injtjbt 
TO  Horses  —  Contribuiobt  Negligence — 
Instructions. 

Where,  in  an  action  against  a  hirer  of  a. 
livery  team  for  overdriving  and  negligently  kill- 
in.a;  one  of  the  horses  and  injaring  the  other, 
defendant  pleaded  contributory  negligence,  bas- 
ed on  failure  to  properly  water  the  horses  prior 
to  the  time  defendant  took  charge  of  them,  and 
there  was  evidence  that  the  team  had  not  been 
watered  since  the  evening  before  it  was  furnish- 
ed defendant,  and  that  when  defendant  reached 
water  one  of  the  horses  drank  so  much  as  to 
cause  its  death,  the  failure  to  charge  on  the  is- 
sue of  contributory  negligence  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Livery  Stable 
Keepers,  Dec.  Dig.   8  12.*] 

3.  Livery  Stable  Keepers  (8  12*)— Injcbt 
to  Horses — Contributory  Neulioence  — 
Evidence — Instructions. 

The  jury,  iu  an  action  against  the  hirer 
ot  a  livery  team  for  overdrivinp  and  negligently 
killing  one  of  the  horses  and  injuring  the  other, 
should  determine  whether  a  man  of  ordinary 
prudence,  situated  as  defendant  was,  would 
have  continued  to  drive  the  team  as  he  did,  not- 
witlistauding  its  condition,  and,  on  the  jury 
finding  that  defendant  acted  as  a  man  of  ordi- 
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nary  prudence  would  baTe  acted,  the  verdict 
must  be  for  him. 

[Ed.  Note.— For  other  cases,  see  Livery  Sta- 
ble Keepers,  Dec.  Dig.  |  12.*] 

4.  Justices  or  the  Peace  (|  191*)— Appbai/— 

StJRETIBS— LlABILITT. 

The  sureties  on  an  appeal  bond  from  a 
justice's  court  are  only  bound  by  the  terms  of 
the  bond,  and  they  are  not  liable  in  an  amount 
exceeding  the  amount  specified  therein,  and  the 
appellate  court  rendering  judgment  against  the 
sureties  must  limit  it  to  tiie  penalty  stipulated 
in  the  bond. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  7K-750;  Dec  Dig.  i 
191*] 

Appeal  from  Limestone  County  Court; 
James  Kimbell,  Judge. 

Action  by  H.  D.  Adams  against  C.  B.  Ed- 
wards and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

A  B.  Rennolds  and  Williams  &  Bradley, 
for  appellants.  Doyle,  Jackson  &  Harper,  for 
appellee. 

RAINET,  C.  J.  No  brief  for  appellee  has 
been  filed,  and  the  statement  of  the  case  made 
by  appellant  we  take  to  be  correct,  which  is 
as  follows:  "This  suit  was  brought  by  H.  D. 
Adams  against  C.  B.  Edwards,  In  justice's 
court,  to  recover  damages  of  him  for  the  al- 
leged overdriving  and  negligent  killing  'of 
one  of  his  livery  horses,  and  resulted  In  a 
Judgment  In  that  court  In  plalntiiTs  favor  in 
the  sum  of  $125,  from  which  defendant  ap- 
pealed to  the  county  court,  and  upon  a  trial 
In  that  court  on  November  30,  1908,  before 
the  court  and  a  Jury,  plaintiff  again  recover- 
ed judgment  for  $125  and  interest  and  all 
costs  of  both  courts,  against  defendant  Ed- 
wards, and  also  against  R.  A.  Edwards,  P. 
D.  Lawhom,  Jack  Womack,  and  A.  B.  Ren- 
nolds, as  sureties  upon  the  appeal  bond  from 
justice's  court,-  from  which  latter  judgment 
defendant  and  the  sureties  upon  his  said  ap- 
peal bond  have  appealed  to  this  court  The 
pleadings  upon  which  the  trial  was  had  con- 
sisted of  plaintiffs  citation  and  defendant's 
general  denial  and  a  special  answer,  in  effect, 
that  plaintiff  had  failed  and  neglected  to 
properly  water  the  team  prior  to  delivering 
It  to  defendant,  whereby  the  horse  was  caus- 
ed to  drink  too  much  water  when  defendant 
watered  it,  and  plaintiff  was  guilty  of  con- 
tributory negligence,  contributing  proximate- 
ly to  his  loss.  The  citation  stated  the  cause 
of  action  substantially:  That  on  February  6, 
1007,  plaintiff  was  in  the  livery  business  in 
Coolidge,  and  on  said  date  he  hired  defend- 
ant a  pair  of  horses,  which  were  well  and  in 
good  traveling  condition;  that  defendant 
overdrove  them.  In  that  he  drove  them  from 
Coolidge  to  near  Victoria  and  thence  to 
Mexia  In  about  4  hours  and  40  minutes,  a 
distance  of  about  43  miles;  that  he  did  not 
feed  said  horses  at  noon,  and,  when  they  were 
very  hot,  permitted  them  to  drink  too  much 


water,  and  by  reason  thereof  one  horse,  of 
the  value  of  $125,  died,  and  the  other  was 
Injured  to  the  extent  of  $23,  for  which  sums 
he  sued," 

The  first  assignment  of  error  is:  "The 
court  erred  in  permitting  the  plaintiff  to  in- 
troduce in  evidence,  over  the  objections  and 
exceptions  of  the  defendant,  the  answer  of 
the  witness  A.  L.  Collins  to  the  fifth  Inter- 
rogatory, as  follows:  'Int  5.  If  In  answer  to 
Interrogatory  3  you  say  Mr.  Edwards  was 
'phoning  through  the  Coolidge  Telephone  Ex- 
change, then  if  you  know,  tell  exactly.  If  you 
can,  what  time  he  put  in  the  call,  and  what 
time  of  the  day  he  got  through  talking,  and 
say  In  answering  the  question  If  you  answer 
from  memory,  and.  If  not,  then  from  what 
source  you  refresh  your  recollection?*  An- 
swer: 'It  was  9:45  o'clock  that  the  connec- 
tion was  made  for  the  conversation  and  was 
taken  down  at  9:50  o'clock' — because  the  wit- 
ness said,  'I  make  this  answer  from  Informa- 
tion gained  by  referring  to  the  daily  tldcets 
made  of  the  call,'  because  the  answer  shows 
it  is  hearsay,  because  be  testifies  to  a  matter 
he  does  not  know  himself  and  from  memoran- 
da made  by  some  one  else,  of  occurrences  of 
which  he  does  not  know,  tiecause  there  is 
nothing  to  show  It  is  from  records  required 
to  be  kept,  or  that  are  correctly  kept,  of  the 
proceedings  of  the  telephone  office,  because 
the  testimony  was  not  only  hearsay,  but  the 
witness.  In  attempting  to  testify  from  data 
obtained  from  records,  does  not  give  the  con- 
tents of  such  records  or  memoranda,  because 
he  did  not  testify  to  what  the  records  or 
memoranda  showed,  but  merely  stated  that 
he  gained  the  Information  from  the  same, 
and  at  the  time  of  testifying  he  did  not  have 
the  records  before  him,  and  merely  gave  his 
version  or  recollection  of  what  the  records 
were,  wliicb  was  not  the  best  evidence  of 
what  the  records  were." 

The  evidence  shows  that  the  depositions 
of  the  witness  were  taken  in  June,  1908,  and 
the  transaction  under  Investigation  trans- 
pired In  February,  1907.  The  statement  was 
not  made  from  the  personal  knowledge  of  the 
witness,  but  from  Information  gained  from 
memorandum  made  In  the  telephone  office. 
The  memorandum  was  not  produced,  nor  was 
its  nonproductlon  duly  accounted  for.  The 
only  evidence  on  this  point  being  by  the  wit- 
ness that  "I  cannot  attach  a  copy  of  the  record 
of  Mr.  Edwards'  conversation  on  account  of 
the  fact  that  I  have  disposed  of  the  telephone 
business,  and  have  turned  over  all  papers  in 
connection  with  same  to  the  parties  who  own 
the  exchange,  and  do  not  know  whether  It 
could  be  found  now  or  not"  He  further  tes- 
tified that  the  exchange  at  Coolidge  usually 
kept  correct  dates  as  to  hour  and  minutes 
when  customers  put  In  a  call,  and  when  they 
got  through  talking ;  but  it  Is  not  shown  that 
he  made  the  memorandum.  Under  those  cir- 
cumstances we  think  the  court  erred  in  ad- 
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aucea  on  ine  mai.  xne  eviaence  was  very 
material  in  establishing  tlie  time  defendant 
left  Coolldge  on  the  morning  In  question  In 
determining  whether  or  not  the  defendant 
was  guilty  of  negligence  In  the  manner  he 
drove  the  horses ;  there  being  other  and  dif- 
ferent testimony  as  to  the  time  he  left  Cool- 
idge,  and  the  time  he  made  other  points  on 
that  morning.  On  the  admission  of  snch  tes- 
timony, see  opinion  delivered  by  Justice  Tal- 
bot of  this  court  at  this  term  in  case  of  Ca- 
they  T.  Railway  Company,  124  S.  W. 1 

The  court  failed  to  charge  on  contributory 
negligence  and  refused  special  Instructions 
requested  by  appellant  The  appellant  plead- 
ed contributory  negligence  on  the  part  of 
plaintiff,  in  that  plaintiff  had  neglected  to 
properly  water  the  horses  Just  prior  to  the 
time  defendant  took  charge  of  them.  There 
was  evidence  tending  to  show  that  the  team 
had  not  been  watered  since  the  evening  be- 
fore they  were  furnished  defendant,  and  that 
when  defendant  reached  water  one  of  them 
drank  so  much  it  caused  the  trouble.  The 
evidence  was  sufficient  to  raise  the  issue  of 
contributory  negligence,  and  a  charge  cover- 
ing that  issue  should  have  been  given  that 
the  jury  might  pass  upon  it  Railway  Co.  t. 
Neff,  87  Tex.  303,'  28  S.  W.  283;  Railway 
Co.  V.  Sein,  87  Tex.  310,  28  S.  W.  288. 

The  court  refused  to  give  a  special  charge 
requested  by  appellant,  which  reads  as  fol- 
lows: "After  considering  the  time  of  the  day 
defendant  left  Coolldge,  the  distance  that  he 
traveled,  the  condition  of  the  roads,  the  num- 
ber and  duration  of  the  steps  he  had  made, 
the  condition  in  which  the  team  appeared  to 
be,  the  time  of  day  and  the  place  where  the 
horse  got  sick  and  defendant  became  aware 
of  Its  being  sick,  and  that  he  was  a  young 
man  there  alone  with  a  young  lady,  and  that 
he  knew  of  no  horse  doctor  In  or  near  the 
place  where  he  was,  but  did  know  of  one  at 
Mexla,  and  all  of  the  facts  and  circumstan- 
ces In  evidence,  and  after  giving  all  of  the 
testimony  in  the  case  such  weight  as  you  be- 
lieve it  entitled  to,  if  you  believe  that  a 
man  of  ordinary  care  and  prudence,  situ- 
ated as  defendant  was,  would  have  cootln- 
ued  to  drive  the  team  on  to  Mexla  as  de- 
fendant did,  then,  in  such  event,  you  will 
find"  a  verdict  for  the  defendant"  The  evi- 
dence called  for  the  giving  of  this  charge, 
and  the  court  erred  In  refusing  to  give  It. 
Oil  Co.  v.  Noble  (siup.)  105  S.  W,  318;  Rail- 
way Co.  y.  Foth  (Sup.)  105  S.  W.  322. 

In  appealing  from  the  Justice's  court,  the 
defendant  gave  an  appeal  bond  In  the  sum 
of  $300.  and  is  in  confprmlty  with  the  statute 
in  all  respects.  In  the  county  court  the  plain- 
tiff also  recovered  Judgment  for  $125,  inter- 
est, and  all  costs  against  the  defendant,  and 


menr  against  tnem,  so  as  not  to  exceea  tne 
penalty  In  the  bond.  This  the  court  refused 
to  do.  Sureties  on  an  appeal  bond  are  only 
bound  by  the  terms  of  said  bond,  and  they 
cannot  be  held  in  an  amount  exceeding  the 
amount  specified  In  said  bond,  as  that  Is  the 
extent  of  their  obligation.  So  it  was  error 
in  the  court  In  not  so  limiting  the  Judgment 
against  the  sureties  to  the  penalty  stipulated 
in  the  bond.  The  Judgment  in  this  respect 
could  be  reformed  by  this  court;  but  for 
the  other  errors  pointed  out  herein,  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. Hendrick  v.  Cannon,  5  Tex.  248; 
Martin  v.  Sykes,  ^  Tex.  Supp.  197;  Grand 
Lodge  v.  Cleghom,  20  Tex.  Civ.  App.  134, 
48  S.  W.  750. 
Reversed  and  remanded. 


KETTLEJR  BRASS  MFG.  CO.  ▼.  CNEIU 

(Court  of  Civil   Appeals   of  Texas.     Nov.   17, 

1909.     Rehearing  Denied  Dec  8,  1909.) 

1.  CONTBACTS    (I   284*)— BUILDINO    COITTBACTS 

— Decision  of  AKCHrrECT — EStect. 

Where  It  is  agreed  between  parties  to  a 
building  contract  that  all  work  shall  be  executed 
to  the  satisfaction  of  the  architect,  his  honest 
and  fair  jodgment  will  be  binding  on  the  par- 
ties, and  to  go  behind  such  decision  there  mnst 
be  allegation  and  proof  of  fraud,  collusion,  or 
mistake  upon  his  part. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1326,  1330;   Dec  Dig.  i  284.*] 

2.  CONIBACTS   (§   322*)— BultDINO   CORTRAOTS 

—Actions— Admission  of  Evidence. 

In  an  action  for  refusal  to  accept  certain 
bronze  doors  and  other  articles  to  be  used  in 
the  conatructiou  of  a  mausoleum,  the  contract 
for  the  work  providing  that  it  should  be  execut- 
ed to  the  satisfaction  of  the  architect,  where 
the  architect  named  never  accepted  the  work 
nor  expressed  his  satisfaction  with  it,  testimoDj 
in  behalf  of  defendant  by  other  architects,  qual- 
ifying as  experts,  that  the  work  was  not  in 
compliance  with  the  drawings  and  specification* 
in  the  contract  was  admissible. 

[E]d.   Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  !  322.*] 

3.  Afpeai.  and  Bbbob  ($  882*)— Invitkd  Kb- 
BOB— Ihstbuctions. 

Where  plaintiff's  requested  charges  placed 
the  submission  of  the  case  upon  the  same  basis 
upon  which  It  was  submitted  by  the  court 
plaintiff  cannot  on  writ  of  error  complain  of  the 
court's  placing  the  decision  of  the  case  upon 
those  issues. 

[Eki.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8602;   Dec  Dig.  |  882.*] 

4.  TBIAL    (§    122*)— CONTBACT— ABGumNT   Of 

Counsel. 

In  an  action  for  breach  of  contract  in 
failing  to  pay  for  bronze  mausoleum  doon, 
which  were  to  be  made  according  to  a  certaio 
design,  where  plaintiff  admitted  that  they  did 
not  follow  the  design  specified,  swore  that  he 
had  no  objection  to  producing  the  doors  in 
court  and  stated  that  he  had  gone  to  the  mauso- 
leum and  carried  the  doors  off,  it  was  not  im- 
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proper  for  defendant's  counsel  to  comment  on  | 
thp  fact  that  the  doors  were  not  exhibited  in 
court 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  I  290;    Dea  Dig.  I  122.*] 
6.  Appbai,  and  Ebbob  (jS  1060*)— Habmlebs 

Ebbob— Aboument  of  Counsbu 

The  impropriety,  if  any,  in  the  argument 
of  defendant's  counsel,  was  not  prejudicial, 
where  the  jury,  under  the  evidence,  could  not 
have  rendered  any  other  verdict  than  one  for 
defendant 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4135;    Dec.  Dig.  g  1060.»] 

Error  from  District  Court,  Harris  County; 
W.  P.  Hamblen,  Judge. 

Action  by  the  Kettler  Brass  Manufactur- 
ing Company  against  John  O'Nell.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Affirmed. 

Geo.  W.  GraTea,  for  plaintiff  in  error. 
John  Hamman,  for  defendant  In  error. 

FLY,  J.  Plaintiff  in  error,  which  wiU 
hereinafter  be  designated  "plaintiff,"  insti- 
tuted this  suit  against  O'Nell,  defendant  in 
error,  who  will  be  designated  "defendant," 
to  recover  damages  in  the  sum  of  $1,000  for 
the  breach  of  a  contract  in  falling  and  re- 
fusing to  pay  for  certain  bronze  doors  and 
other  articles  to  be  used  In  the  construction 
of  a  mausoleum.  The  cause  was  tried  by 
jury  and  resulted  in  a  verdict  and  Judgment 
for  defendant 

Plaintiff  did  not  do  the  work  it  had  con- 
tracted to  do  for  defendant  in  substantial 
compliance  with  the  terms  of  the  contract 
It  failed  to  do  the  work  to  the  satisfaction 
of  the  architect  ss  it  had  contracted  to  do. 
Other  facts  are  discussed  In  connection  with 
the  different  assignments  of  error. 

The  first,  second,  and  seventh  assignments 
of  error  assail  the  action  of  the  court  in 
permitting  architects,  who  qualified  as  ex- 
perts, to  testify  as  to  the  kind  of  woik  done 
by  plaintiff,  and  to  state  that  the  work  was 
not  in  compliance  with  the  drawings  and 
specifications  set  out  in  the'  building  con- 
tract The  proposition  is  that,  where  parties 
to  a  contract  have  bound  themselves  to  abide 
by  the  opinion  and  decision  of  a  particular 
architect,  fair  exercise  of  his  Judgment  and 
opinion  is  binding  upon  both  parties  to  the 
contract  While  the  words  "fair  exercise  of 
bis  Judgment"  might,  by  a  liberal  construc- 
tion, take  In  the  exceptions  made  to  the 
rule,  it  may  be  well  to  state  the  rule  to  be 
that  where  it  is  agreed  between  parties 
that  the  decision  of  a  civil  engineer  o^an 
architect  shall  be  final  and  conclusive  as 
to  matters  relating  to  the  construction  of  a 
building  or  other  structure  and  the  compen- 
sation to  which  the  builder  or  contractor  Is 
entitled,  in  the  absence  of  fraud  or  such 
gross  mistake  as  would  necessarily  Imply 
bad  faith,  or  a  failure  to  exercise  an  hon- 
est Judgment,  his  action  in  the  premises 
would  be  binding  and  conclusive  upon  the 


parties  to  the  contract  Railway  v.  Henry, 
65  Tex.  685;  Boettler  v.  Tendlck,  73  Tex. 
493,  11  S.  W.  49r,  6  L.  R.  A.  270;  Railway 
V.  Perkins,  88  Tex.  67,  29  S.  W.  1048;  Kll- 
gore  V.  Baptist  Society,  89  Tex.  469,  35  S. 
W.  145;  Kmiberg  v.  United  States,  97  D.  S. 
398,  24  L.  Ed.  1106;  Martlnsburg  &  P.  Ry. 
Co.  V.  March,  114  U.  S.  649,  5  Sup.  Ct  1035, 
29  L.  Ed.  255. 

As  a  basis  to  the  proposition  of  law  stat- 
ed, there  must  be  a  contract  binding  the 
parties  to  abide  by  the  decision  of 'the  archi- 
tect or  other  party  intrusted  with  authority 
to  superintend  ttie  work.  The  agreement 
between  plaintiff  and  defendant  in  this  case 
as  to  the  action  of  the  architect  was:  "All 
work  to  be  executed  to  the  satisfaction  of 
the  architect  both  in  finish  and  design." 
The  plain  implication  from  that  clause  is 
that  the  honest,  fair  Judgment  and  decision 
of  the  architect  in  the  premises  would  be 
final  and  binding  on  the  parties.  This  con- 
«tructlon  Is  fully  supported  by  the  decisions 
of  the  Supreme  Court  of  the  United  States 
hereinbefore  cited.  In  order  to  traverse  and 
go  behind  the  decision  of  the  architect,  there 
must  be  allegations  and  proof  of  fraud,  col- 
lusion, or  mistake  upon  the  part  of  the  archi- 
tect, because  the  party  desiring  to  attack 
his  decision  Is  endeavoring  to  set  aside  the 
contract,  and,  deriving  such  equitable  relief, 
he  must  by  his  pleadings  and  proof  bring 
himself  within  the  scope  and  authority  of 
a  court  of  equity.  In  the  absence  of  such 
a  plea,  defendant  would  have  no  authority 
to  question  the  decision  of  the  architect  to 
whom  the  parties  had  submitted  all  matters 
of  construction.  "The  owner  has  no  right  to 
complain,  since  the  architect  was  selected 
by  him  and  charged  by  him  with  this  very 
power;  the  builder  has  no  right  to  complain, 
since  he  took  the  work  on  this  very  condi- 
tion." Whart  Con.  594;  McAlplne  v.  Acade- 
my, 101  Wis,  468,  78  N.  W.  173. 

While  the  principles  of  law,  as  herein 
enunciated,  are  well  settled,  they  cannot  be 
Invoked  in  this  case,  because  Green,  the  ar- 
chitect named  In  the  contract,  never  accept- 
ed the  work  done  by  plaintiff,  or  exi>ressed 
his  satisfaction  with  it,  or  stated  ttiat  It  was 
in  compliance  with  the  terms  of  the  con- 
tract He  testified:  "I  saw  the  completed 
work  done  by  the  Kettler  people,  and,  as  I 
saw  it  it  was  not  completed.  *  ♦  •  My 
relations  with  Mr.  O'Nell,  as  his  architect, 
ceased  about  the  24th  day  of  June,  as  near 
as  I  can  recollect  Don't  think  the  castings 
had,  at  tliat  time,  been  completed.  I  know 
they  hadn't,  because  they  haven't  been  com- 
pleted yet  *  «  *  I  never  passed  Judg- 
ment on  these  doors  as  they  were  finally 
completed  and  did  not  accept  them  for  the 
plaintiff  in  this  case."  Plaintiff,  having  fail- 
ed to  show  that  the  work  was  done  to  the 
satisfaction  of  the  architect,  has  no  Just 
ground  for  objecting   to  the  testimony  of 
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other  architects  as  to  the  condition  of  the 
work,  and  the  court  did  not  err  In  admitting 
It  Plaintiff  proved  by  Green,  the  archi- 
tect named  In  the  contract,  that  the  work 
was  not  completed  according  to  the  contract. 

The  court  submitted  the  cause  to  the  Jury 
on  the  basis  of  the  decision  of  the  architect 
being  final,  and  there  was  nothing  in  the  in- 
structions to  mislead  the  Jury,  and  It  was 
not  error  to  refuse  the  special  instructions 
requested  by  plaintiff.  The  Jury  must  have 
heen  conylnced,  under  the  charge,  that  the 
architect  had  not  approved  the  work  done 
by  plaintiff,  and  that  it  did  not  meet  the 
demands  of  the  contract,  and  made  those 
findings  the  basis  of  the  verdict  The  evi- 
dence was  ample  to  sustain  the  verdict  We 
do  not  think  the  charge  could  have  led  the 
Jury  to  believe  that  plaintiff  could  not  re- 
cover, unless  the  mausoleum  was  erected  in 
all  its  parts  to  the  satisfaction  of  the  archi- 
tect The  court  confined  the  inquiry  to  the 
contract  which  confined  plaintiff's  obligation 
to  the  doors  and  matters  connected  there- 
with. There  was  no  conti-adictlon  between 
the  different  parts  of  the  charge. 

Green  was  discharged  by  the  defendant; 
but  there  was  evidence  that  it  was  done 
with  the  knowledge  and  consent  of  plain- 
tiff, and  the  appointment  of  other  architects 
was  ratified  by  plaintiff.  There  was  no  ef- 
fort to  show  that  plaintiff  was  deprived  of 
any  right  by  the  discharge  ot  the  architect 
All  of  the  architects  swore  ttiat  the  work 
was  not  in  compliance  with  the  terms  of  the 
contract 

Through  the  special  charges  requested  by 
plaintiff,  the  submission  of  the  cause  was 
placed  upon  the  same  basis  upon  which  it 
was  submitted  to  the  Jury  by  the  court;  the 
turning  point  being  that  the  work  was  done 
"agreeable  to  and  in  keeping  with  the  draw- 
ings, specifications,  notes,  figures,  details, 
and  drawings  as  prepared  by  Im  S.  Green, 
architect"  and  executed  "to  the  satisfac- 
tion of  the  said  architect  L.  S.  Green." 
Plaintiff  cannot  now  complaht  of  the  charge 
of  the  court  placing  the  decision  of  the  case 
upon  those  Issues. 

In  the  contract  plaintiff  agreed  to  make 
the  doors  according  to  a  design  in  "Wlnslow 
Bros.  Company's  Catalogue,  on  page  214, 
plate  2082  &  2083,"  and  the  uncontroverted 
evidence  showed  that  they  were  not  so  con- 
structed. Kettler  admitted  that  the  doors 
did  not  follow  the  design  In  the  catalogue. 
He  also  swore  that  he  had  no  objection  to 
producing  the  doors  In  court,  and  stated  that 
he  had  gone  to  the  mausoleum  and  carried 
the  doors  off.  Under  the  circumstances,  we 
do  not  tulnk  that  it  was  improper  for  de- 
fendant's counsel  to  comment  on  the  fact 
that  the  doors  were  not  exhibited  in  court 
If  the  argument  was  improper,  it  could  not 
have  injured  plaintiff,  for  the  reason  that  the 
Jury,  under  the  evidence,  could  not  have  ren- 


dered any  other  verdict  than  one  in  favor  of 
defendant 

We  do  not  think  the  cross-assignments  of 
error  are  meritorious,  and  they  are  over- 
ruled. 

The  Judgment  is  afiSrmed. 


BARRERA  et  al.  v.  GUERRA  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  17, 
1909.) 

1    BOUNOABSES  (I  3*)— CoNSIBCCnON  Of  SUB- 

VETS. 

Where  nothing  appears  on  the  face  of 
grants,  or  from  testimony,  to  indicate  that  any 
Other  course  was  observed  in  making  the  sur- 
veys than  true  north  and  south  I'mes,  and  the 
adoption  of  magnetic  lines  would  lead  to  results 
inconsistent  with  calls  of  one  of  the  grants,  the 
true  north  and  south  lines  should  control. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  SS  3-41;    Dec  Dig.  $  3.*] 

2.  Advebsi:  Possession  (§  86*)— Pathekt  or 
Taxes— Necessity. 

Where  persons  in  possession  of  land  have 
paid  no  taxes  thereon,  they  liave  obtained  no 
title  by  6  years'  limitation. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  504 ;   Dec.  Dig.  $  86.*] 

3.  Adverse  Possession  (§  41*)— Claim  of  Ti- 
tle—SonBCB>— Possession  OF  Land. 

Where  persons  did  not  hold  possession  of 
land  under  title  or  color  of  title  from  the  sov- 
ereignty of  the  soil,  their  chain  of  title  not  ex- 
tending to  the  original  grantee,  they  could  not 
claim  under  3  years'  limitation. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  §i  184-206 ;  Dec  Dig.  {  41.*] 

Appeal  from  District  Court  Starr  County ; 
W.  B.  Hopkins,  Judge. 

Trespass  to  try  title  by  Francisco  B.  Guer- 
ra  and  others  against  Cayetano  Barrera  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

H.  R.  Sutherland  and  W.  L.  Dawson,  for 
appellants.  Jas.  B.  Wells  and  G.  W.  Sea- 
bury,  for  appellees. 

JAMES,  C.  J.  The  action  was  Instituted  in 
trespass  to  try  title  for  two  tracts  of  land, 
one  about  1,500  acres,  and  the  other  about 
1,800  acres,  and  was  brought  by  appellees, 
as  owners  of  this  land  as  a  part  of  a  grant, 
known  as  the  Santa  Cruz  tract  by  the  Span- 
ish government  to  Francisco  Ignado  Farias, 
and  under  patent  to  him  by  the  state  Issued 
September  12,  1877,  and  claiming  title  to 
same  also  by  virtue  of  the  several  statutes 
of  limitations,  and  asking  for  rents  and  mesne 
promts,  as  well  as  for  restitution  of  the  land. 
A  number  of  the  defendants  disclaimed.  The 
present  appellants  pleaded,  by  demurrers,  not 
guilty;  pleaded,  in  bar  of  llmltattons  claim- 
ed by  plaintiffs,  the  absence  of  defendants 
from  the  state  during  the  period  of  their  al- 
leged adverse  possession.  They  also  set  up 
title  in  themselves  by  means  of  the  several 
statutes  of  limitations.    The  cause  was  tried 
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by  the  judge,  who  filed,  his  conclusions,  and 
gave  plaintiffs  the  land. 

The  fifth,  sixth,  seventh,  and  eighth  as- 
signments of  error  make  the  point  that  the 
conclusions  of  fact  from  3  to  S,  inclusive,  are 
not  supported  by  any  evidence.  These  mate- 
rial facts  appear  in  the  Judge's  conclusions: 
First,  that  none  of  the  land  In  controversy  Is 
embraced  in  the  San  Jose  tract  or  grant  as 
contended  for  by  appellants,  either  by  its 
grant  from  the  Spanish  government,  or  by 
the  subseQuent  patent  from  the  state;  sec- 
ond, that  the  land  is  embraced  in  the  Santa 
Cruz  tract  or  grant  as  contended  by  appel- 
lees, both  by  the  original  Spanish  grant  and 
by  the  patent ;  third,  that  both  of  said  tracts 
were  originally  surveyed  and  granted  on  true 
north  and  south  lines,  and  not  on  magnetic 
lines.  We  ascertain  that  the  evidence  amply 
sustains  the  above  findings.  While  the  lines 
of  Junior  surveys  should  not  control  in  ascer- 
taining the  boundaries  of  senior  surveys, 
the  findings  above  are  the  only  conclusions 
which  are  consistent  with  the  descriptive 
calls  that  appear  in  the  instruments  connect- 
«d  with  the  original  grants  of  these  lands. 
Nothing  appears  on  the  face  of  the  grants  to 
indicate  that  any  course  was  observed  in 
making  the  surveys  but  the  true  meridian, 
and  to  apply  the  magnetic  courses  would  ex- 
clude from  the  Santa  Cruz  grant  objects 
which  appear  from  its  calls  to  be,  or  which 
the  court  found  to  be,  within  Its  boundaries. 
The  finding  that  the  lagoons  called  Aqua 
Sarca  and  Grangenitos,  called  for  in  the 
Santa  Cruz  grant  to  be  within  its  limits,  are 
on  the  land  in  controversy  is  one  that  we  are 
unable  to  disturb;  It  being  so  indicated  by 
the  calls  connected  with  the  Santa  Cruz 
grant  and  by  testimony.  The  conclusion  that 
the  lines  originally  run  were  on  true  north 
and  south  lines  is  one  which  we  must  sus- 
tain; such  lines  being  primarily  what  were 
called  for,  with  nothing  to  suggest  any  other 
procedure,  and  to  adopt  magnetic  lines  would 
lead  to  results  inconsistent  with  what  ap- 
pears in  connection  with  the  granting  of  the 
Santa  Cruz  grant.  That  the  court  consider- 
ed other  facts  which  went  to  confirm  said 
specific  and  controlling  facts  does  not  tend 
to  undo  the  latter.  This  leads  us  to  the 
point  where  the  land  in  question  is  the  prop- 
erty of  plaintiffs;  it  being  within  the  Santa 
Cruz  grant,  and  they  having  title  by  convey- 
ance from  and  under  the  original  grantee. 
The  limitations  title  of  appellee  it  Is  there- 
fore not  necessary  to  consider  at  alL  The 
only  question  that  remains  Is  whether  or  not 
the  Judge's  conclusions  of  fact  and  law,  and 
tils  rulings,  are  to  be  sustained  in  reference 
to  a  title  by  limitations  in  defendants,  these 
appellants. 

That  appellants  have  acquired  no  title  by 
the  10-year  statute  is  clear;  no  possession 
by  them  has  existed  for  that  period.  Their 
possession  was  from  the  spring  of  1898  to  the 
Institution  of  tills  suit,  September  12,  1807. 


No  title  by  the  5-year  statute  has  been  ob- 
tained, as  appellants  paid  no  taxes  on  the 
land  in  controversy.  As  to  the  3-year  stat- 
ute, the  finding  of  facts  is  as  follows:  "That 
the  chain  of  title  introduced  by  defendants 
consists  of  deeds  from  various  heirs  of  said 
Ramon  Vlllareal  to  themselves  and  to  others, 
and  of  deeds  from  those  others  to  them- 
selves, but  that  no  conveyance  out  of  Alex- 
andro  Farias,  original  grantee  of  the  San 
Jose  tract,  or  to  said  Ramon  Vlllareal,  was 
introduced  or  proved,  and  that  defendants 
have  not  held  such  possession  under  title,  or 
color  of  title,  from  or  under  the  sovereignty 
of  the  soil.*  That  each  and  all  of  the  said 
deeds  under  which  defendants  claim  are  duly 
registered,  and  purport  to  convey  undivided 
shares  and  Interests  in  the  San  Jose  tract  as 
originally  granted  to  Alexandre  Farias  and 
confirmed  to  him  by  the  Legislature  of  the 
state  of  Texas;  some  describing  said  tract 
further  by  reference  to  its  aforesaid  patent, 
and  thdt  none  of  said  deeds  describes  or 
purports  to  convey  any  of  the  land  in  con- 
troversy in  this  suit."  These  conclusions  are 
supported  by  evidence.  In  respect  to  the  deeds 
which  defendants  were  allowed  to  introduce. 
Certain  deeds  which  they  offered,  however, 
were  excluded,  and  a  number  of  assignments 
of  error  are  briefed  complaining  of  this  rul- 
ing. The  questions  raised  by  these  assign- 
ments refer  to  the  sufllclency  of  the  proof 
of  the  excluded  deeds,  or  rather  certified 
copies  of  deeds.  But  it  is  evident  that  the 
description  in  these  excluded  conveyances  did 
not  purport  to  convey  land  embraced  in  the 
Santa  Cruz  grant,  and  applied  only  to  the 
San  Jose  grant,  and  in  each  of  them  one  of 
the  boundaries  of  the  land,  an  undivided  in- 
terest of  which  was  purported  to  be  convey- 
ed, were  of  the  San  Jose  grant.  If  these  In- 
struments had  been  admitted,  appellants,  it 
is  conceded,  would  have  shown  a  consecutive 
chain  of  title  from  the  sovereign  to  the  San 
Jose  grant,  and  that  far  their  proof  would 
have  answered  the  3-year  statute.  But  as 
they,  like  those  which  were  admitted,  pur- 
ported only  to  convey  undivided  shares  and 
interests  In  the  San  Jose  tract  as  granted, 
these  deeds  would  manifestly  have  occasion- 
ed no  change  in  the  finding  of  the  court,  and 
therefore  we  conclude  that  said  assignments 
should  be  overruled,  without  discussing  the 
question  as  to  the  admissibility  of  the  certi- 
fied copies.  The  result  necessarily  is  that  de- 
fendants showed  no  title  by  the  3-year  stat- 
ute. 

The  only  errors  alleged  In  reference  to  the 
rulings  had  at  the  trial  were  as  to  the  ad- 
missibility of  the  certified  copies  Just  dis- 
cussed. The  findings  of  the  Judge  on  the 
material  and  controlling  facts  being  sup- 
ported by  the  evidence,  there  Is  nothing  left 
for  us  to  do  but  to  aflirm  the  Judgment  on 
the  legal  aspects  of  the  case  as  above  out- 
lined. 

Aflirmed. 
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DUNCAN  ▼.  BERBER  et  aL 

(Coart  of  Oiril   Appeals  of  Texas.     Nor.  15, 

1900.    Rehearing  Denied  Dec.  9,  1909.) 

JuDQES  (J  45*)— Disqualification— Pabtt. 

A  judge  who  is  the  father-in-law  of  a  daugh- 
ter of  an  intestate  is  disqualified  from  bearing 
an  action  by  the  widow  suing  in  her  capacity  as 
survivor  and  representative  of  the  community 
estate  on  a  note  executed  to  the  intestate  in 
his  lifetime,  under  Const,  art.  5,  |  11,  prohibit- 
ing a  judge  from  sitting  in  any  case  where  ei- 
ther of  the  parties  may  be  connected  with  him 
by  affinity  or  consanguinity,  etc.,  though  the 
daughter  is  not  named  as  a  party. 

[EM.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  SS  208-212;    Dec  Dig.  i  45.»] 

Appeal  from  District  Court,  Fayette  Coun- 
ty; L.  W.  Moore,  Judge. 

Action  by  John  T.  Duncan  against  George 
Herder  and  others.  From  a  Judgment  dis- 
solving an  Injunction  Issued  as  prayed  for 
by  plaintiff,  he  appeals.  Reversed,  and  In- 
junction reinstated. 

John  T.  Duncan,  pro  se.  Brown  ft  Lane, 
for  appellees.   • 

REESE,  J.  John  T.  Dnncan  instituted  this 
suit  In  the  district  court  of  Fayette  county 
against  George  Herder  and  others  seeking 
to  have  set  aside  and  canceled  a  certain 
Judgment  theretofore  rendered  in  said  court 
against  one  Josef  Peter  and  Barbara  Peter  In 
favor  of  George  Herder,  the  plaintiff  In  said 
suit,  and  also  In  favor  of  certain  defendants, 
Including  Mrs.  A.  C.  Lenert,  survivor  of  the 
community  estate  of  herself  and  her  deceased 
husband  upon  their  cross-action  against  Pe- 
ter, for  the  amount  of  their  respective  debts 
against  Peter,  and  foreclosure  of  their  re- 
spective Hens  on  certain  real  estate,  and  ad- 
justing equities  between  the  parties  arising 
from  the  different  liens.  Among  other  ob- 
jections urged  by  plaintiff  to  the  validity  of 
said  Judgment  was  the  disqualification  of  the 
Honorable  L.  W.  Moore,  Judge  of  said  district 
court,  to  try  the  case.  The  ground  of  dis- 
qualification was  the  relationship  of  said 
Judge,  within  the  prohibited  degree,  to  the 
wife  of  his  son,  J.  W.  Moore,  who.  It  Is  con- 
tended upon  the  following  facts,  was  a  party 
to  said  suit.  One  of  the  defendants  In  said 
suit  was  Mrs.  A.  O.  Lenert,  who  was  made 
a  party  In  her  capacity  as  survivor  and  r^- 
resentative  of  the  community  estate  of  her- 
self and  her  deceased  husband,  A.  C.  Lenert, 
the  note  upon  which  she  recovered  judgment 
and  decree  for  foreclosure  upon  the  land  hav- 
ing been  executed  to  the  said  A.  C  Lenert 
during  his  lifetime,  and  being  the  property  of 
the  community  estate.  Mrs.  Moore,  the  wife 
of  the  son  of  the  district  Judge,  was  one  of 
the  children  of  the  said  Lenert,  and  his  wife, 
Mrs.  A.  C.  Lenert,  the  said  A.  C.  I^enert  hav- 
ing died  Intestate,  was  interested  as  one  of 
the  heirs  of  said  A.  O.  Lenert  In  the  debt, 
which  was  the  subject-matter  of  said  suit 
She  was  not  named  as  a  party  In  said  suit. 


which  was  prosecuted  alone  by  her  mother, 
Mrs.  A.  G.  Lenert,  as  survivor  of  the  com- 
munity. In  aid  of  his  suit,  Duncan,  the 
plaintiff  In  the  present  suit,  sought  and  ob-' 
tained  from  Hon.  E.  R.  Sinks,  Judge  of  the 
Twenty-First  judicial  district,  adjoining  the 
Twenty-Second  Judicial  district,  of  wtilch 
Fayette  county  Is  a  part,  an  Injunction  re- 
stralnli^  the  execution  of  said  Judgment  and 
decree  In  the  case  of  Herder  v.  Peters  et  aL 
by  a  sale  of  the  land  In  question.  The 
grounds  for  presenting  such  application  to 
Judge  Sinks,  Instead  of  the  Judge  of  the  court 
In  which  the  suit  was  brought  and  to  which 
such  injunction  was  made  returnable,  was 
that  the  Honorable  L.  W.  Moore,  Judge  of 
said  court,  was  disqualified  by  reason  of  the 
facts  aforesaid  from  making  any  order  In 
said  cause.  Under  this  state  of  facts,  and 
upon  the  ground,  as  stated  by  him  In  his 
order,  that  Judge  Moore  was  disqualified. 
Judge  Sinks  granted  the  injunctlcm  and  or- 
dered the  writ  to  Issue  restrfltnlng  the  sale 
of  the  property. 

We  omitted  to  state  that  not  only  was  it 
alleged  that  Mrs.  Moore  was  Interested  in 
the  note  sued  upon  in  the  Herder  Case  as  one 
of  the  heirs  of  A.  C.  Lenert,  but  that  there 
was  certain  Interest  due  thereon  which  was 
community  property  of  herself  and  her  hus- 
band, J.  W.  Moore,  In  which  he  was  also 
Interested.  This,  however,  we  do  not  think 
is  material,  as  there  Is  no  question  made  that 
Mrs.  Moore  Is  related  within  the  third  de- 
gree to  the  Honorable  L.  W.  Moore.  The  or- 
der of  Judge  Sinks  granting  the  Injunction 
was  made  July  27,  1909,  and  was  filed  In  the 
district  court  of  Fayette  county  July  31,  1909, 
and  the  writ  was  served  on  the  sheriff  on 
August  2,  1909.  On  August  3,  1909,  George 
Herder,  by  his  attorneys,  presented  to  the 
Honorable  h.  W.  Moore,  as  Judge  of  the  dis- 
trict court  of  Fayette  county,  his  motion  or 
application  to  dissolve  said  writ  of  injunc- 
tion on  the  ground  that  Judge  Sinks  had  no 
authority  to  grant  the  writ.  Judge  Moore  not 
being  in  fact  disqualified,  not  denying,  how- 
ever, the  truth  of  the  facts  herein  set  out  as 
grounds  for  such  disqualification.  It  was 
further  set  out  in  sudi  motion  that  no 
grounds  for  injunction  were  stated  in  such 
petition.  The  questions  presented  by  this 
part  of  the  motion  are  not  material  to  be 
here  considered.  On  the  same  day,  August  3, 
1909,  Judge  Moore  made,  and  had  entered, 
his  order  vacating  the  order  of  Judge  Sinks, 
dissolving  said  Injunction,  and  ordering  the 
sheriff  to  proceed  with  the  sale  under  said 
execution.  The  order  of  Judge  Moore  Is 
based  solely,  as  set  forth  therein,  upon  the 
ground  that  he  was  not  disqualified,  and  that, 
therefore,  Judge  Sinks  had  no  Jurisdiction, 
power,  or  authority  to  grant  the  injunction 
which  was  on  that  account  void.  It  appears 
from  a  bill  of  exception  reserved  by  plaintiff, 
Duncan,  to  the  action  of  the  -court,  that  he 
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had  been  notified  of  tbe  -bearing  of  tbe  mo- 
tion, and  that  he  had  appeared  and  objected 
to  the  hearing  of  the  motion  at  the  time  set, 
or  until  after  10  days'  notice  to  him  as  pro- 
vided by  statute,  which  was  overruled,  and 
the  court  thereupon  proceeded  at  once,  and 
upon  the  same  day  of  the  filing  of  the  motion, 
to  act  upon  It  and  to  dissolve  the  Injunction. 
The  district  Judge  qualifies  the  bill  by  the 
explanation  that  he  acted  solely  upon  the 
ground  that  Judge  Sinks'  order  was  void, 
and  Interposed  no.  legal  obstacle  to  the  sale. 
This  appeal  Is  prosecuted,  under  the  statute, 
from  the  order  dissolving  the  Injunction. 

In  the  view  we  take  of  the  questions  pre- 
sented, it  will  only  be  necessary  to  decide 
the  single  question:  Under  the  facts  shown, 
was  Judge  Moore  disqualified  to  hear  and 
determine  the  application  for  the  Injunction 
and  the  motion  to  dissolve?  As  we  under- 
stand the  position  taken  by  appellee.  It  is 
not  contended  that  the  Judge  did  not  err  In 
hearing  the  motion  on  the  day  it  was  filed 
over  the  objection  of  appellant,  who  demand- 
ed the  10  days'  notice  provided  by  statute 
(article  8007,  Rev.  St,  1895),  but  it  Is  con- 
tended that  the  order  of  Judge  Sinks  and  the 
writ  of  injunction  issued  thereunder  were 
absolutely  void,  and  therefore  the  dissolution 
of  such  void  injunction  worked  no  harm  to 
appellant,  that  it  was  unnecessary  and  of  no 
real  legal  efCect,  serving  no  other  purpose 
than  would  the  mere  opinion  of  the  district 
Judge  to  the  sheriff  that  the  injunction  was 
void,  and  should  not  be  obeyed.  Whether 
such  injunction  would  have  been  absolutely 
void,  or  merely  Irregular  and  erroneous,  if. 
In  fact,  Judge  Sinks  had  been  In  error  as  to 
the  disqualification  of  Judge  Moore,  is  a  very 
troublesome  question,  which  it  is  not  neces- 
sary for  US  to  decide.  Acts  1st  Called  Sess. 
31st  Leg.  1900,  p.  354,  c  84. 

Passing,  then,  to  the  only  question  we  shall 
discuss  or  decide,  as  to  whether  Judge  Moore 
was  disqualifleda  we  are  met  by  what  ap- 
pears to  be  a  conflict  l>etween  the  opinion  of 
the  Supreme  Court  in  the  case  of  Winston 
V.  Masterson,  67  Tex.  200,  27  S.  W.  768,  and 
earlier  decisions  of  the  Supreme  Court  upon 
this  qaestlon.  The  conflict  does  not  arise 
upon  the  question  decided,  but  upon  the  dear 
and  positive  grounds  upon  which  the  Su- 
preme Court  In  the  later  case  bases  its  de- 
cision. In  this  case  Winston  sought  in  the 
district  court  to  enjoin  the  execution  of  a 
Judgment  of  the  county  court  against  him  in 
favor  of  one  Davis.  Davis  had  engaged  H. 
Masterson,  an  attorney,  to  bring  suit  against 
Winston,  and  had  agreed  to  give  him,  for 
his  services,  a  contingent  fee  equal  to  one- 
half  of  the  amount  recovered  upon  the  claim. 
The  county  judge  was  the  brother  of  H.  Mas- 
terson, the  attorney.  The  grounds  of  attack 
upon  the  Judgment  was  that  the  relation- 
ship of  the  county  judge  to  H.  Masterson,  the 
attorney  for  the  plaintiff,  disqualified  him, 
and  rendered  the  Judgment  void.  This  con- 
tention was  not  sustained  by  the  district 


court,  and  on  appeal  to  the  Court  of  Civil  Ap- 
peals of  the  First  District  the  Judgment  wa» 
affirmed  (27  8.  W.  691) ;  that  court,  in  an 
opinion  of  Chief  Justice  Garrett,  holding  that 
H.  Masterson  bad  no  such  Interest  in  the 
subject-matter  of  the  suit  as  would  make  him 
a  party  to  the  suit  within  the  meaning  of 
article  5,  S  11,  Const,  and  article  1090,  Rev. 
St  1879,  as  In  Schultze  v.  McLeary,  78  Tex. 
92,  11  8.  W.  924.  Pending  a  motion  for  re- 
hearing, the  question  of  the  disqualification 
of  the  county  Judge  was  certified  to  the  Su- 
preme Court  The  answer  of  the  Supreme 
Court  was  that  he  was  not  disqualified.  If 
the  opinion  had  gone  no  further,  It  will  readi- 
ly l>e  seen  that  there  is  a  clear  distinction  be- 
tween the  question  as  it  arose  in  that  case, 
and  as  presented  in  Schultze  v.  McLeary, 
73  Tex.  92,  11  S.  W.  924;  Hodde  v.  Susan, 
68  Tex.  392 ;  Jordon  v.  Moore,  65  Tex.  366 ; 
Railway  v.  Terrell,  69  Tex.  652,  7  S.  W.  670, 
and  Simpson  v.  Brotherton,  62  Tex.  170,  and 
as  presented  in  tbe  present  case.  It  seems 
entirely  clear  to  us  that  Mrs.  Lenert  stood 
in  the  same  relation  to  her  daughter  Mrs. 
Moore,  as  regards  the  community  as  the  hus- 
band did  towards  the  wife  in  the  cases  re- 
ferred to.  A  portion  of  the  very  property  in- 
volved in  this  case  belonged  to  the  daughter, 
who  had  not  only  the  beneficial,  but  the  legal 
title  as  one  of  the  heirs  of  A.  C.  Lenert,  de- 
ceased, and  her  interest  was  represented  In 
the  suit  by  Mrs.  Lenert,  In  her  capactly  aS' 
survivor  of  the  community,  in  the  same  sense 
that  the  wife  was  said  to  have  been  repre- 
sented by  the  husband,  in  a  suit  by  or  against 
him  with  regard  to  the  community  estate. 
But  in  the  opinion  in  Winston  v.  Masterson 
It  la  said  in  plain  and  unambiguous  language 
that,  as  used  In  the  Constitution  (article  6, 
{  11)  and  the  statute  (Rev.  St  1879,  art 
1090),  the  word  "party"  is  used  in  its  techni- 
cal sense  as  one  named  as  plaintiff  or  defend- 
ant in  the  record.  The  court  quotes  with  ap- 
proval from  Bank  v.  Cook,  4  Pick.  (Ma8s.> 
411,  as  follows:  "We  are  to  ascertain  the  true 
iieaning  of  the  Legislature  in  the  use  of 
their  statute,  and  we  are  to  consider  them, 
when  legislating  upon  subjects  relating  to 
courts  and  legal  process,  as  speaking  tech- 
nically, unless  from  the  statute  itself  it  ap- 
pears that  they  made  use  of  the  terms  in 
a  more  popular  sense.  The  word  'party' 
there  is  unquestionably  a  technical  word,  and 
has  a  precise  meaning  in  legal  parlance.  By 
it  is  understood  he  or  they  by  or  against 
whom  a  suit  is  brought,  whether  in  law  or 
in  equity;  the  party  plaintiff  or  defendant, 
whether  composed  of  one  or  more  individ- 
uals, and  whether  natural  or  legal  persons. 
They  are  parties  In  the  writ,  and  parties  on 
the  record,  and  all  others  who  may  be  af- 
fected by  the  writ  indirectly  or  consequen- 
tially, are  persons  Interested,  but  not  par- 
ties." It  is  further  said:  "If  relationship 
to  one  interested  in  the  result  of  an  action 
would  disqualify  the  county  Judge,  then  he 
would  have  been  disqualified,  although  the 
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In  Schultze  t.  McLeary,  73  Tex.  »2,  11 
S.  W.  924,  the  question  was  as  to  whether 
the  relationship  of  the  district  Judge  to  the 
wife  of  Orynskl  disqualified  him.  to  try  a 
case  In  which  Orynskl  was  a  party,  involv- 
ing the  community  estate  of  himself  and 
Virlfe.  In  disposing  of  the  case  holding  that 
the  judge  was  disqualified,  the  court  says: 
'"It  may  be  that  the  Judge  and  Orynskl  were 
taot  related  by  affinity  at  all,  but  If  the  claim 
represented  by  the  latter  was  one  in  which 
Orynskl  was  but  the  representative  of  bis 
wife,  who  was  so  related,  or  If  he  was  the  rep- 
resentative of  a  right  claimed  by  himself  and 
wife  in  a  community'  right,  or  if  any  Judg- 
ment to  be  rendered  in  his  favor  or  against 
him  would  affect  the  right  of  the  wife 
through  her  community  right  even  to  the  ex- 
tent of  costs,  then  the  wife  of  Orynskl,  within 
the  spirit  and  purpose  of  the  constitutional 
provision  to  which  we  have  referred,  was  a 
party  to  the  suit  and  the  district  Judge  was 
disqualified" — citing  Hodde  v.  Susan,  Jordon 
V.  Moore,  and  Railway  Co.  v.  Terrell,  snpra. 
In  passing  \ipon  this  same  question  In  Hodde 
V.  Susan,  the  Supreme  Court  uses  this  lan- 
guage: "A  narrow  or  contracted  construc- 
tion of  the  term  'party'  which  confines  it  to 
the  very  person  named  on  the  docket  as  such, 
and  excludes  such  as  stand  precisely  in  the 
same  relation,  would  often  defeat  the  end 
had  in  view,  of  having  Justice  impartially 
administered  free  from  the  bias  and  influence 
produced  by  the  Interest  held  in  the  cause 
by  the  Judge  or  his  relations."  The  opinion 
in  the  case  of  Schultze  v.  McLeary  was  ren- 
dered by  Chief  Justice  Stayton,  whose  lan- 
guage we  have  quoted.  Although  the  opinion 
in  Winston  v.  Masterson  purports  to  have 
been  rendered  by  the  present  Chief  Justice 
Gaines,  it  appears  from  a  note  at  the  foot 
of  the  opinion  that  it  was,  in  fact,  written 
by  Chief  Justice  Stayton.  It  will  be  noticed 
that  no  reference  is  made  therein  to  any  of 
the  cases  announcing,  it  seems  to  us,  a  doc- 
trine diametrically  contrary  to  the  doctrine 
there  stated.  Can  It  be  supposed  that  the 
learned  Chief  Justice  Intended  by  what  was 
said  to  overrule  the  doctrine  established  by 
the  previous  decisions  of  the  Supreme  Court, 
including  the  case  of  Schultze  v.  McLeary 
so  shortly  before  decided.  In  which  he  himself 
had  spoken  so  positively?  We  decline  to 
think  so,  and  especially  as  such  a  conclusion 
would  inevitably  lead  to  the  most  extraor- 
dinary results.  If,  in  order  to  disqualify  a 
Judge  to  try  a  case  on  account  of  relation- 
ship to  one  of  the  parties,  It  is  essential  that 
such  person  be  named  In  the  pleadings  as  a 
party  plaintiff  or  defendant,  then  It  would 
follow  that  a  Judge  might  properly  try  a 
case  brought  by  an  executor  or  administrator 


administrator  without  naming  the  heirs  or 
any  of  them  as  parties.  We  do  not  think  it 
necessary  to  go  further  than  the  'dedsions  of 
our  own  state  upon  this  question.  It  we 
were  to  do  so,  it  would  be  found  that  the 
great  weight  of  authority  supports  the  doe- 
trine  of  the  earlier  cases  cited. 

In  the  light  of  the  decisions  of  this  state, 
we  are  Justified  In  limiting  the  decision  In 
Winston  V.  Masterson  to  the  facts  of  that 
case,  In  which  view  there  is  no  conflict  with 
the  earlier  cases,  and  to  follow  the  doctrine 
of  those  cases  as  applicable  to  the  facts  here 
presented.  We  therefore  bold  that  Mrs. 
Moore  was  a  party  to  the  suit  within  the 
meaning  of  that  term  as  used  In  the  Consti- 
tution and  statute,  and,  as  It  is  not  ques- 
tioned that  she  was  related  to  the  district 
judge  within  the  third  degree,  that  he  was 
disqualified  to  grant  or  dissolve  the  injunc- 
tion. Such  being  the  case,  the  order  of  Judge 
Sinks  granting  the  injunction  must  stand 
until  properly  overruled.  Not  only  was 
Judge  Moore  disqualified  to  make  the  order 
dissolving  the  injunction,  but  his  action  in 
denying  appellant  the  10  days'  notice  pro- 
vided by  statute,  and  demanded  by  bim,  was 
erroneous. 

When  we  consider  the  clear,  positive,  and 
unambiguous  language  used  by  the  court  In 
the  opinion  of  Winston  v.  Masterson,  we  are 
forced  to  admit  that  it  Is  not  at  all  unrea- 
sonable that  the  learned  district  Judge, 
whose  action  we  have  reviewed,  concluded 
that  Mrs.  Moore  was  not  a  party  to  the  suit, 
and  that  he  was  not  disqualified.  We  are 
constrained  to  hold  otherwise. 

The  order  dissolving  the  Injunction  grant- 
ed by  Judge  Sinks  is  reversed,  set  aside,  and 
annulled,  and  it  Is  ordered  that  the  Injunc^ 
tion  be  reinstated  In  full  force  as  though  no 
such  order  had  been  made. 


ELLWOOD  V.  STALLCUP. 

(Court   of   Civil   Appeals   of   Texas.     Nov.  3, 
1909.) 

1.  Public    Lands    (J    175*)  —  Pisposai.    or 
State  Lands— Texas. 

Under  Rev.  St.  1895,  art.  4269,  providing 
that  vested  rights  shall  not  be  disturbed  by  the 
location  of  school  land  in  favor  of  a  county,  a 
location  of  school  land  for  the  state  under  au- 
thority of  Const,  art.  7,  I  2,  providing  that  all 
nitemative  sections  of  land  reserved  to  the  state 
or  that  shall  be  hereafter  made  to  railroads  or 
other  corporations,  and  one-half  of  the  public 
domain,  etc.,  shall  constitute  a  public  school 
fund,  will  prevail  over  a  subsequent  location  of 
county  school  land,  although  a  patent  is  first 
issued  on  the  county  location. 

[Ed.  Note.— For  other  cases,  see  Public  Ijaiids, 
Cent.  Dig.  |  570;   Dec.  Dig.  {  175.*] 
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"2.  Schools  -and  Sohooi.  Diotbictb  (|  15*)— 
School  Lands— Divkbbion  of  Usk. 

The  public  domain  set  aside  or  located  for 
common  school  purposes  cannot  be  diverted,  and 
constitutes  a  trust  fund  for  educational  pur- 
poses for  the  entire  state. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  17-22;  Dea  Dig. 
%  1<5.*] 
A  Principal   and   Agent   (S   101*)— Agkei- 

MENT    SUSPENDINQ    LIMITATIONS— AUTHOM- 

TT  OF  Agent. 

Where  an  agent  is  in  actual  possession  and 
■control  of  land,  his  agreement  not  to  hold  ad- 
versely, during  the  pendency  of  a  _suit,  is  suf- 
£cient  to  suspend  the  running  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  255;   Dec  Dig.  8  101.*] 
4.  Appkal  and  Brkob  (|  l(eO*)— Habmless 

ElBBOB— ADUISSION   OF   EVIDENCE. 

An  admission  of  an  agent's  declarations  to 
prove  his  agency,  in  order  to  show  an  agree- 
ment with  such  agent,  suspending  the  running 
of  limitations  on  an  issue  of  title  to  land  based 
on  adverse  possession,  is  harmless,  where,  after 
eliminating  the  time  affected  by  such  agree- 
jnent,  the  time  remaining  is  insumcient  to  show 
the  running  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  S  4153;    Dec.  Dig.  |  1050.*] 

Appeal  from  District  Court,  Lubbock 
County:   L.  S.  Kinder,  Judge. 

Action  by  W.  J.  Stallcup  against  Isaac 
I*  Ellwood.  Judgment  for  plaintiff,  and 
4lefendaut  appeals.    Affirmed. 

Geo.  L.  Beatty  and  John  R.  McGee,  for 
apljellant    Geo.  B.  Bean,  for  appellee. 

FISHER,  C.  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  by  appellee  against 
the  appellant  on  the  25th  day  of  November, 
1007,  for  the  title  and  possession  of  150% 
acres  of  land,  alleged  to  be  in  the  northwest 
part  of  a  640-acre  tract,  described  as  school 
section  No.  60,  In  block  20,  in  Hockley  coun- 
ty, Tex.;  the  portion  of  said  survey  In  con- 
troversy being  described  by  metes  and  bounds 
In  plaintiffs  first  amended  petition,  and  is 
In  conflict  with  the  Donley  county  school 
league  survey  No.  10.  On  the  4tb  of  May, 
1908,  tbe  defendant  filed  his  answer,  con- 
sisting of  a  general  exception,  plea  of  not 
guilty,  general  denial,  and  the  statute  of 
limitations  of  five  years,  and  also  a  cross- 
action  of  trespass  to  try  title  against  tbe 
plaintiff  for  the  land  in  question.  The  case 
was  tried  in  the  court  below  without  a  jury, 
and  resulted  in  a  Judgment  in  favor  of  plain- 
tiff for  tbe  land  sued  for,  and  that  tbe  de- 
fendant take  nothing  by  reason  of  bis  cross- 
action  against  tbe  plaintiff,  and  that  tbe 
defendant  pay  all  costs  of  suit  From  this 
judgment  appellant  has  perfected  bis  appeal. 

We  find  the  following  facts:  There  is  a 
conflict  between  school  section  No.  50,  which 
belongs  to  tbe  plaintiff,  and  tbe  Donley  coun- 
ty school  league  No.  10,  which  Is  owned  by 
the  defendant  Survey  No.  50  was  state 
school  land,  and  was  located  by  virtue  of 
<?ertlflcate  No.  652,  H.  E.  &  W.  T.  Railway 


Company,  In  block  20,  situated  In  Hockley 
county,  Tex.  Upon  the  application  to  pur- 
chase said  survey.  It  was  duly  and  legally 
sold  to  one  Jesse  Dalton  by  tbe  Commission- 
er of  tbe  Land  Office  on  tbe  14th  of  Sep- 
tember, 1809,  and  by  regular  chain  of  trans- 
fers by  deeds  duly  acknowledged  and  record- 
ed In  the  deed  records  of  Hockley  county, 
Tex.,  from  Dalton,  that  title  is  now  In  the 
appellee,  W.  J.  Stallcup.  Tbe  original  field 
notes  of  the  location  of  survey  No.  60  are 
prior  to  the  field  notes  and  location  of  the 
Donley  county  school  land.  Based  on  tbe . 
survey  of  the  Donley  county  school  land, 
there  was  on  the  15tb  day  of  December,  1883, 
a  patent  Issued  to  Donley  county,  field  notes 
of  which  covered  150  acres  of  school  survey 
No.  50,  owned  by  tbe  appellee,  and  it  Is  that 
160  acres  which  Is  now  In  controversy.  Don- 
ley county  conveyed  Its  school  lands  to  Greg- 
ory, Cooley  &  Hastings,  who,  with  the  heirs 
of  some  Of  these  parties  who  are  deceased, 
conveyed  to  R.  C  Lake  and  T.  B.  Tomb.  All 
of  these  deeds  were  properly  acknowledged 
and  filed  for  record  in  the  office  of  the  county 
clerk  of  Lubbock  county  January  30,  1902,  In 
the  deed  records  of  said  Hockley  county,  Tex. 
On  September  6,  1905,  by  a  deed  properly 
executed  and  acknowledged,  R.  C.  Lake  and 
T.  B.  Tomb  conveyed  league  No.  10.  Donley 
county  school  land,  to  appellant,  Isaac  L. 
Ellwood,  which  deed  was  filed  for  record  in 
the  deed  records  of  Hockley  county  on  Sep- 
tember 15,  1905.  The  above  two  deeds  were 
offered  in  evidence,  not  only  as  title,  but  al- 
so in  support  of  tbe  appellant's  plea  of  five 
years'  limitation.  The  taxes  were  paid  by 
appellant  and  those  under  whom  he  holds 
on  the  Donley  county  school  land  for  the 
years  1900,  1901,  1902,  1903.  1904,  1905,  1906, 
and  1907.  In  1902  Lake  &  Tomb  and  one 
Bird  Rose,  who  was  either  a  member  of  the 
firm  of  Lake  &  Tomb,  or  the  agent  and 
business  manager  of  the  ranch  known  as  the 
"8  league  pasture,"  of  which  tbe  Donley 
county  school  survey  No.  10  was  a  part,  by 
fence  inclosed  the  land  In  question  as  a  part 
of  the  8  league  pasture,  which  was  occupied 
and  used  as  a  cattle  ranch,  and  which  was 
in  the  actual  possession  and  control  of  Bird 
Rose.  They  remained  In  possession  and  use 
of  the  same  from  tbat  time  until  they  sold 
to  tbe  appellant,  Ellwood,  in  1905,  and  from 
that  time  Ellwood  occupied  and  used  the 
land  In  question  as  a  part  of  his  pastura 
Appellee,  Stallcup,  by  deed  of  date  August  26, 
1004,  purchased  school  survey  No.  60  from 
one  Hiram  Smith,  and  we  conclude  from  the 
evidence  tbat  Smith  holds  under  the  origi- 
nal purchaser  from  the  state,  Jesse  Dalton, 
either  by  conveyance  from  him  or  some  one 
to  whom  he  sold.  In  September,  1008,  one  B. 
L.  Frost  brought  a  suit  in  tbe  district  court 
of  Lubbock  county  against  Lake  &  Tomb  to 
recover  part  of  section  74,  block  20,  which 
is  shown  by  a  map  in  the  record,  and  which 
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the  owner  of  scbool  survey  No.  50,  he  enter- 
ed Into  an  understanding  and  agreement  with 
Bird  Rose  In  regard  to  the  dividing  line  be- 
tween the  Donley  county  school  land  and 
survey  No.  SO,  substantially  to  the  effect  that 
they  would  agree  to  abide  the  decision  in 
the  suit  then  pending  between  Frost  and  the 
Lake-Tomb  Cattle  Ck)mpany,  as  above  men- 
tioned, and  substantially  to  the  effect  that, 
during  the  pendency  and  life  of  that  agree- 
ment, no  limitation  would  be  asserted  by 
Bird  Rose  or  those  for  whom  be  was  act- 
ing. At  that  time  there  was  a  dispute  and 
controversy  between  Lake,  Tomb  &  Co.  and 
Bird  Rose,  on  the  one  band,  and  Smith,  on 
the  other,  as  to  the  dividing  line  between 
their  respective  lands.  In  October,  1906,  the 
Frost  suit  was  compromised.  Appellant,  EU- 
wood,  was  then  the  owner  of  the  land  in 
question.  Frost  dismissed  the  suit,  and  Ell- 
wood  paid  him  $5  an  acre  for  that  part  of 
section  74  shown  to  be  in  conflict  with  league 
No.  10  of  the  Donley  county  school  land,  and 
Frost  executed  Ellwood  a  deed,  dated  the 
19th  day  of  October,  190C,  and  we  take  it 
from  the  evidence  upon  this  subject  that  that 
constituted  the  settlement  of  the  suit  of 
Frost  T.  Lake,  Tomb  &  Co. 

We  conclude  as  a  fact  that  the  evidence 
shows  that  Bird  Rose  had  the  authority  to 
enter  into  the  agreement  with  Hiram  Smith, 
as  above  stated,  and  that  that  agreement 
was  binding  upon  Lake,  Tomb  &  Co.,  of 
which  the  evidence  shows  Bird  Rose  to  be 
a  member. 

Appellant's  second  and  fifth  assignments 
of  error  will  be  considered  together.  It  is 
there,  in  effect,  contended  that  'appellant  was 
entitled  to  recover,  because,  by  virtue  of  the 
patent  to  Donley  county,  the  superior  title 
vested  in  It,  although  the  land  In  controversy, 
a  part  of  school  survey  No.  50,  was  previous- 
ly located  by  the  state  as  a  part  of  the 
common  school  fund.  This  location,  as  shown 
by  the  facts,  was  prior  to  the  location  for 
Donley  county.  The  effect  of  the  contention 
is:  That,  both  surveys  being  set  apart  and 
appropriated  for  a  common  purpose — that  is, 
an  appropriation  to  the  common  school  fund 
— the  state  by  its  patent  could  and  did  con- 
fer upon  Donley  county  the  superior  right 
to  the  land  in  conflict;  that  such  selection 
for  the  use  of  Donley  county  was  an  elec- 
tion upon  the  part  of  the  state  to  treat  such 
fund  as  appropriated  to  a  use  common  to 
both  the  state  and  the  county,  and  an  ap- 
propriation by  patent  to  the  latter  would  not 
be  a  diversion  of  the  trust  fund  held  by  the 
state  for  common  school  purposes  generally. 
We  cannot  agree  with  appellant  In  this  con- 
tention, nor  can  we  admit  that  article  4269, 
Rev.  St.  1895,  relied  upon  by  appellant,  as 
construed  in  Steward  v.  Coleman  County,  95 
Tex.  445,  67  S.  W.  1016,  has  any  application 
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county  In  this  Instance  located  the  land  so 
as  to  cover  the  lands  previously  located  by 
the  state  for  common  school  purposes;  and 
to  i>ermit  the  location  by  the  county  to  pre- 
vail would  disturb  a  vested  right  in  the 
State,  unless  there  Is  some  force  in  the  sug- 
gestion of  appellant,  as  previously  outlined. 
Section  2,  art  7,  of  the  Constitution,  in  ef- 
fect, provides  that  all  alternate  sections  of 
land  reserved  to  the  state,  or  that  may  here- 
after be  made  to  raUroads,  or  other  cor- 
porations, and  one-half  of  the  public  domain, 
etc.,  shall  constitute  a  perpetual  public  school 
fund.  This  provision  has  been  carried  into 
effect  by  appropriate  laws  of  the  several 
Legislatures.  Other  provisions  of  the  Con- 
stitution protect  counties  in  the  grants  made 
by  the  state  for  educational  purposes.  It 
may  be  conceded  that  both  reservations  were 
for  educational  purposes;  but  their  enjoy- 
ment was  distinct.  The  reservation  in  favor 
of  the  common  school  fund  was  for  the  bene- 
fit of  the  state  at  large,  In  which  all  of  the 
counties  were  entitled  to  participate — that 
In  favor  of  the  county  was  restricted  and 
limited  to  its  own  inhabitants.  One  was  a 
general  trust  fund,  limited  only  by  the  bound- 
aries of  the  state;  the  other  was  circum- 
scribed by  the  limits  of  the  county.  And  if 
it  could  be  conceded  that  the  latter  could 
lay  its  grant  upon  the  previous  location  of 
the  state,  the  effect  would  be  to  divert  the 
fund  from  the  general  use  Intended  for  the 
benefit  of  the  state  at  large.  Such  a  conces- 
sion would  be  repugnant  to  all  of  the  laws 
upon  this  subject,  because  the  public  domain, 
set  aside  or  located  for  common  school  pur- 
poses, cannot  be  diverted,  and  constitutes  a 
trust  fund  for  educational  purposes  for  the 
entire  state.  When  the  location  was  made, 
the  right  was  vested  in  the  state  In  trust  for 
a  definite  and  defined  purpose,  and  to  per- 
mit a  county  to  subsequently  appropriate  the 
land  by  patent  or  otherwise  would  defeat  the 
trust  and  affect  an  Interest  already  vested, 
which  Is  prohibited  by  article  4269. 

Appellant's  third  and  fourth  assignments 
will  be  considered  together.  The  third  as- 
signment complains  of  the  action  of  the 
court  in  admitting  the  evidence  of  Hiram 
Smith  as  to  the  agreement  between  him  and 
Bird  Rose.  The  objection,  in  the  main,  is 
predicated  upon  the  proposition  that  Bird 
Rose,  by  the  agreement  in  question,  could 
not  bind  Lake  &  Tomb.  The  fourth  assign- 
ment complains  of  the  admission  of  the  tes- 
timony of  appellee,  Stallcup,  tending  to  show 
a  similar  agreement  between  him  and  Judge 
Beatty  as  existed  between  Smith  and  Bird 
Rose.  The  objection  is  that  the  evidence 
does  not  show  that  Judge  Beatty  was  the 
agent  of  the  appellant,  Ellwood,  except  by 
his  declarations,  and  therefore  was  lacking 
in  authority  to  bind  him  by  audi  agreement. 
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If  the  teetimony  objected  to  was  admissible, 
It  was  sufficient  to  Justify  the  trial  court 
In  holding  that  the  possession  was  not  ad- 
verse. Consequently,  limitation  did  not  af- 
fect or  bar  the  plaintiff's  right  to  recover. 
Our  findings  of  fact  virtually  dispose  of  the 
objection  urged  to  the  evidence  of  Hiram 
Smith  showing  the  agreement  with  Bird  Rose. 
The  court,,  under  the  evidence,  could  have 
concluded  that  he  was  a  member  of  the  firm 
of  Lake,  Tomb  &  Co.  He  was  In  actual  pos- 
eesslon  and  control  of  the  premises,  and,  If 
he  was  not  a  member  of  the  firm,  he  had 
the  general  control  and  management  of  the 
cattle  ranch,  of  which  the  land  In  question 
was  a  part  This  being  true,  his  agreement 
to  not  hold  adversely  during  the  pendency 
of  the  suit  of  Frost  against  Lake,  Tomb  & 
Co.  would  suspend  operation  of  the  statute 
of  limitations. 

With  reference  to  the  objection  to  the  evi- 
dence of  Stallcup,  as  to  what  occurred  be- 
tween him  and  Judge  Beatty,  it  is  contended 
that  the  familiar  principle  that  agency  can- 
not l>e  established  by  the  declaration  of  the 
agent  is  applicable  to  this  question.  It  can 
be  conceded  that  so  much  of  the  evidence  of 
this  witness  that  testified  to  the  declarations 
of  Judge  Beatty  showing  his  agency  was  not 
admissible;  but  this  would  not  affect  the 
Judgment  below  or  cause  Its  reversal,  because 
the  objectionable  evidence  only  relates  to  the 
question  whether  Beatty  was  agent  for  ap- 
pellant, Ellwood,  who  only  acquired  his  right 
about  two  years  before  suit  was  filed;  and, 
if  we  concede  tliat  he  could  not  bind  Ellwood 
by  conduct  or  statements  showing  that  the 
latter  was  not  holding  adversely,  the  advan- 
tage gained  by  appellant  would  be  In  elimi- 
nating this  evidence,  which,  if  done,  would 
have  the  effect  of  merely  holding  tliat  for 
about  two  years — ^that  is  from  September, 
1903,  when  appellant  purchased,  to  the  time 
of  filing  suit — limitation  ran.  The  appellant, 
to  make  out  or  complete  the  i)eriod  of  five 
years'  actual  possession  in  order  for  the 
statute  to  operate,  must  rely  upon  the  pos- 
session of  his  predecessors  in  title  with  whom 
he  is  connected;  and,  when  we  go  back  to 
them,  we  find  an  agreement  between  the  ap- 
pellee, or,  in  other  words,  those  under  whom 
he  holds,  with  the  vendors  of  appellant,  sub- 
stantially to  the  effect  that  limitation  should 
not  operate  during  the  time  of  the  pendency 
of  the  suit  of  Frost  v.  Lake-Tomb  Cattle  Com- 
pany, which  was  settled  in  1906.  If  this 
agreement  did  not  extend  to  the  time  this 
suit  was  settled.  It  would  certainly  be  oper- 
ative to  the  time  the  parties  who  owned  title 
and  made  the  agreement  sold  to  Ellwood, 
which,  as  before  said,  was  in  September, 
1905.  This  agreement  was  effective  at  least 
during  the  time  the  appellant's  vendors  bad 
possession,  which  possession,  by  force  of  the 
agreement,  would  not  be  adverse  to  the  ap- 
pellee or  his  vendors,  the  parties  with  whom 


the  agreement  was  made.  Such  being  the 
case,  such  time  must  be  eliminated,  and, 
when  this  Is  done,  there  Is  not  an  adverse 
possession  for  a  time  sufficient  to  complete 
a  bar  under  the  five  years'  statute. 

W6  find  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 

Affirmed. 


PRESSLEB  v.  WARREN. 

(Court  of  Civil  Appeals  of  Texas.  .Nov.  24, 
1909.) 

1.  Landlord  and  Tenant  (J  129*)— Actions 
BT  Tenant— Damages. 

Where  a  landlord  agrees  to  rent  a  certain 
number  of  acres  and  only  furnishes  one-half 
of  such  amount,  the  tenant  may  claim  as  dam-  - 
ages  the  value  of  his  share  of  the  crop  which 
would  have  been  produced  on  the  portion  of 
the  land  which  the  landlord  failed  to  furnish 
him,  where  the  crop  would  have  been  raised 
by  the  labor  of  the  tenant's  family  without  ex- 
tra cost  and  expense  to  him. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  $  453;    Dec.  IMg.  §  129.*]    ' 

2.  Landlord  and  Tenant  (J  129*)— Actions 
BY  Tenant— Admissibilitv  of  Evidence. 

In  an  action  for  failure  of  a  landlord  to 
give  his  tenant  possession  of  all  the  land  leased 
him,  evidence  is  admissible  to  show  the  crop 
which  the  tenant  raised  on  the  land  furnished 
him,  and  its  value,  and  that  the  tenant  would 
have  cultivated  the  entire  land  leased,  and  that 
the  land  which  the  landlord  failed  to  furnish 
him  was  better  than  the  land  be  actually  culti- 
vated. 

[BM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  $  129.*] 

Appeal  from  Taylor  County  Court;  T.  A- 
Bledsoe,  Judge. 

Action  by  R.  L.  Warren  against  G.  W. 
Pressler.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Wagstaff  &  Davidson,  for  appellant 

FISHER,  C.  J.  This  is  a  suit  by  appellee, 
Warren,  against  the  appellant  to  recover 
damages  on  account  of  the  alleged  breach 
of  a  rent  contract  The  case  was  tried  be- 
fore the  court  without  a  Jury  and  Judgment 
rendered  in  appdlee's  favor  against  the  ap- 
pellant for  $325,  from  which  Judgment  be 
has  appealed. 

The  plaintiff  in  his  petition  substantially 
alleged:  Tliat  he  rented  from  the  appel- 
lant, for  the  year  1907,  100  acres  of  land, 
which  he  agreed  to  cultivate.  The  appel- 
lant was  to  receive  one-fourth  of  all  the  cot- 
ton an(f  one-third  of  the  corn  and  other  grain 
raised  on  the  premises.  Plaintiff  was  to 
take  charge  of  the  100  acres,  and  the  defend- 
ant was  to  furnish  plaintiff  two  cows  for  the 
purpose  of  furnishing  milk  and  butter  to  his 
family  during  the  year.  That  plaintiff  mov- 
ed upon  the  premises,  started  to  cultivate, 
and  did  cultivate  about  50  acres  of  the  land. 
When  the  plaintiff  demanded  of  the  defend- 
ant the  other  50  acres,  defendant  told  him 
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TOO  late  in  tne  season  to  piant  a  crop,  ae- 
fendant  refused  to  furnish  the  same  oc  any 
part  thereof.  That  plaintiff,  relying  upon 
the  rental  contract,  waited  so  long  that  he 
was  unable  to  get  other  lands  to  cultivate, 
and  was  prevented  from  so  doing  by  the  act 
of  defendant.  That  he  expected  to  cultivate 
all  of  the  land  by  the  labor  of  his  family, 
and  that  by  virtue  of  defendant's  breach  of 
the  rental  contract  he  was  unable  to  procure 
employment  for  them.  That  he  would  have 
planted  the  additional  50  acres  which  he 
was  to  receive  in  cotton,  which  would  have 
produced  12  bales,  of  the  reasonable  value 
'  of  $840,  and  that  his  portion  would  have 
been  $630.  That  the  defendant  refused  to 
furnish  plaintiff  the  two  cows  to  milk,  to 
bis  damage  $50,  and  that  the  plaintiff  suf- 
fered damage  to  the  extent  of  $100  on  ac- 
count of  extra  team  and  tools  to  farm  the 
additional  50  acres  of  land  which  were  not 
furnished  him  by  defendant,  all  of  which 
items  of  damages  he  sues  for.  The  defend- 
ant filed  a  general  demurrer  and  special  ex- 
ception to  the  $50  item  of  damage  and  the 
$100  item  of  damage  and  to  the  $630  Item. 
The  objections  to  the  items  are  tfiat  they 
state  no  cause  of  action,  and  that  they  are 
vague,  indefinite,  uncertain,  and  speculative. 
These  demurrers  were  overruled. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  in 
overruling  what  he  terms  his  "fourth  special 
exception,"  which  is  directed  against  the 
item  of  $630.  Really  this  exception  is  so 
general  In  Its  terms  that  it  may  be  classed 
as  a  general  demurrer;  but,  however,  treat- 
ing it  as  a  special  exception,  it  is  clear  that 
the  court  properly  overruled  It  The  peti- 
tion states  that  the  $630  would  have  been 
the  value  of  appellee's  share  of  the  crop  if 
he  had  been  permitted  to  cultivate  the  extra 
50  acres,  and  it  is  substantially  alleged  that 
this  cultivation  would  have  been  by  his  fami- 
ly without  extra  cost  and  expense  to  him. 
Damages  in  cases  of  this  character  were 
extensively  treated  by  the  Supreme  Court, 
in  Crews  v.  Oortez,  113  S.  W.  525,  in  answer 
to  certified  questions  from  this  court  Some 
of  the  principles  there  discussed  are  applica- 
ble to  the  question  presented  by  appellant's 
demurrer. 

Appellant's  second  assignment  oC  error 
is  to  the  effect:  That  the  court  erred  In  per- 
mitting the  plaintiff,  over  the  defendant's  ob- 
jection, to  testify  that  the  defendant  had 
rented  him  100  acres  of  land,  and  would  let 
him  have  only  50  acres,  and  that  the  50  acres 
which  the  defendant  refused  to  let  him  have, 
and  which  was  worked  by  defendant's  son, 
was  cultivated  to  the  extent  of  35  acres  in 
cotton,  and  the  balance  In  feed  stuff;  that 
the  33  acres  made  7  bales  of  cotton  and  was 


tne  lana  was  oetter  tnan  tne  lana  ne  actual- 
ly cultivated.  All  this  evidence  was  admis- 
sible. It  was  one  of  the  means  by  which 
plaintiff  undertook  to  show  the  damages 
which  resulted  to  him  by  reason  of  the 
breach  of  the  contract  It  was  dearly  per- 
missible for  him  to  show  that  be  was  de- 
prived of  the  50  acres,  and  what  It  actually 
produced  when  cultivated  by  others,  and  to 
what  use  he  would  have  put  it  if  possession 
had  been  delivered.  The  quality  of  the  land 
was  also  properly  proven  as  having  some 
bearing  upon  the  question  as  to  what  would 
have  been  the  probable  yield  of  the  cotton 
crop  If  plaintiff  had  been  permitted  to  plant 
It  In  cotton. 

We  find  no  error  in  the  records,  and  tbe 
judgment  is  affirmed. 

Affirmed. 


SIMMERS   et   nx.   v.    ANDERSON,    Sheriff. 

et  al. 

(Court  of  CSvil   Appeals  of  Texas.     Nov.   12. 

1909.    Rehearing  Denied  Dec.  8,  1909.) 

Appeai,  and  Ebbob  (§  69*)— Decisions  Re- 
viewable— Obdeb  Dentinq  Mandauus. 
Appellants  were  sued  in  trespass  to  try  ti- 
tle, and  a  writ  of  sequestration  was  given  to 
the  sheriff,  who,  at  plaintiif's  instance,  allowed 
appellants  a  certain  time  in  which  to  replevy 
tbe  premises,  they  being  in  possession  of  a  store, 
and  plaintiffs  having  possession  of  a  saloon 
thereon,  and  appellants  executed  a  replevy  Irand. 
and,  on  the  sheriff's  refusal  to  place  them  in 
possession,  moved  for  a  writ  of  mandamus  to 
compel  him  to  do  so.  Held,  that  tbe  order  re- 
fusing  mandamus  was  interlocutory,  and  hence 
not  appealable,  in  tbe  absence  of  statute. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  69.*] 

Appeal  from  District  Court  Harris  Coun- 
ty;   Chas.  E.  Ashe,  Judge. 

Trespass  to  try  title  by  August  Frel  and 
wife  against  N.  H.  Simmers  and  wife,  aid- 
ed by  a  writ  of  sequestration.  E^m  an  or- 
der refusing  a  writ  of  mandamus  to  com- 
pel A.  R.  Anderson,  sheriff,  to  place  defend- 
ants in  possession  of  the  premises,  defend- 
ants appeal.    Appeal  dismissed. 

Chas.  L,  Michael  and  A.  H.  Jayne,  for  ap- 
pellants. Brockman,  Kalm  &  Williams,  for 
appellees. 

NBILL,  J.  On  July  S,  1908,  August  Frel 
and  his  wife  sued  N.  H.  Simmers  and  his 
wife  in  trespass  to  try  title  to  a  designated 
portion  of  block  632  of  the  Ranger  addition 
to  the  city  of  Houston,  at  tbe  same  time  su- 
ing out  a  writ  of  sequestration.  When  the 
suit  was  brought,  there  were  on  the  prem- 
ises a  saloon  and  a  store.  The  plaintiffs 
were  then  In  actual  possession  of  the  former, 
and  the  defendants  In  possession  of  the  lat- 
ter, and  such  has  been  the  state  of  possession 
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ever  since.  The  writ  of  sequestra  Hon  was 
immediately  placed  In  the  hands  of  the  sher- 
iff, who,  at  the  instance  of  plaintHfs,  with- 
out taking  possession  of  the  premises,  allow- 
ed defendants  until  the  7th  of  the  month  to 
replevy  the  same.  On  that  day  the  defend- 
ants executed  a  replevy  bond,  conditioned 
as  required  by  law,  for  all  the  land  sued 
for.  They  then  demanded  of  the  sheriff 
that  he  place  them  In  possession  of  all  the 
property,  including  the  saloon  room  occu- 
pied by  plaintiffs.  This  the  sheritF  refused 
to  do,  but  allowed  the  possession  of  the  prop- 
erty to  remain  as  It  was  before,  and  at  the 
time  the  replevy  bond  was  ezecated.  The 
defendants  then  n>oved  the  court  for  a  man- 
damus to  compel  the  sheriff  to  place  them 
in  possession  of  all  the  property  Involved 
In  the  suit.  The  court,  upon  hearing  the 
motion,  entered  an  order  refusing  the  writ, 
and  from  such  order  this  appeal  Is  prose- 
cuted. 

The  order  is  interlocutory;  and,  In  the 
absence  of  any  statute  authorizing  an  ai>- 
peal  from  it,  cannot  be  appealed  from. 
Wherefore  the  appeal  Is  dismissed. 


STEPHBNVILLB  OIL  MILL  et  al.  ▼.  MC- 
NEILL et  al.t 

(Court   of  Civil   Appeals  of  Texas.     May   29, 

1009.     On  Resubmission,  Oct.  23,  1900. 

Rehearing  Denied  Nov.  20,  1909.) 

1.  Appeal  and  Ebbob  (§  724*)— Assionuents 
OF  Ebbob — General  Assignments. 

An  assignment  tbat  the  court  erred  in  ren- 
dering judgment  for  appellees  against  appel- 
lants, under  which  various  propositions  were 
submitted  complaining  of  the  admission  of  evi- 
dence, etc.,  is  too  general. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  {  2997;   Dec.  Dig.  f  724.*] 

2.  Appeal  and  Ebbob  (|  742*)— Assignments 
OF  Ebbob — Sdfficienct — Statement. 

An  assignment  of  error,  in  overruling  ap- 
pellants' motion  on  the  findings  of  fact  by  the 
jury  and  court  for  a  judgment  pursuant  to  such 
findings,  cannot  be  considered,  where  it  was  not 
followed  by  a  statement  from  the  record  show- 
ing the  ruling  complained  of,  or  what  the  find- 
ings were  on  which  judgment  was  asked. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3000;    Dec  Dig.  4  742.*] 

3.  Appeal  and   Erbob  (S  547*)  —  Record — 
Pbesentation  of  Grounds  of  Revif.w. 

An  assignment  of  error  in  the  denial  of  a 
motion  for  judgment  on  the  findings  cannot  be 
considered,  where  the  record  on  appeal  contains 
neither  bill  of  exceptions  nor  order  of  court 
showing  that  the  motion  was  made  and  over- 
ruled. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2427 ;   Dec.  Dig.  {  547.*] 

4.  Appeal  and  Errob  (J   1(K53*)— Harmless 
Error — Admission  of  Evidence. 

Where  evidence  erroneously  admitted  relat- 
ed to  issues  which  were  not  submitted  to  the 
jury,  the  error  was  harmless. 

[EM.  note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4180 ;   Dec.  Dig.  |  1053.*) 


6.  Tbespabs  to  Try  Title  (J  11*)— Title  to. 
Sustain  Action— Common  Source— Soveb- 

eionty  of  Soil. 

Where  plaintiff's  ancestor,  through  whon\ 
both  parties  claimed  as  a  common  source  in 
trespass  to  try  title,  had  prior  possession  of  the 
land,  plaintiffs  need  not  connect  themselves 
with  the  sovereign  of  the  soil. 

[Ed.  Note. — For  other  cases,  see  Trespass  to. 
Try  Title,  Cent.  Dig.  i  14 ;   Dec.  Dig.  $  11.*] 

6.  Appeal  and  Error  (§  755*)— Briefs— Ne- 
cessitt. 

Though  justice  was  not  done  below,  thc^ 
Court  of  Civil  Appeals  cannot  review  errors  not 
fundamental  in  character,  in  absence  of  a  prop- 
er brief  presenting  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and|- 
Error,  Dec.  Dig,  $  755.*] 

On  Resubmission. 

7.  Appeal  and  Ebrob  (S  739*) — ^Bbief— Stat- 
ing Assignments  of  Ebbob. 

The  first  assignment  of  error  filed  below 
was  for  error  in  rendering  judgment  against- 
appellants,  followed  by  eight  subdivisions  stat-. 
ing  numerous  alleged  erroneous  rulings,  and  the. 
brief  on  appeal  submitted  the  same  matter,  stat- 
ing the  assignment  in  eight  parts,  termed  "the 
first  assignment  of  error,  second,  tJiird,  fourth,"- 
etc.,  subdivisions  of  the  first  assignment  of  er- 
ror; each  subdivision  heing  followed  by  propo- 
sitions, statements,  and  authorities  as  for  sep- 
arate assignments  of  error,  in  effect  making, 
eight  assignments  of  error  in  the  one.  Held, 
that  the  assignment  in  the  brief,  even  if  the. 
subdivisions  be  treated  as  separate  assignments, 
could  not  be  considered,  not  being  copies  of  the. 
assignment  below,  as  required  by  the  court 
rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and. 
Error,  Cent.  Dig.  S  3094;   Dec.  Dig.  (  759.*] 

Conner,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Erath  Coun- 
ty; W.  J.  Oxford,  Judge. 

Action  by  James  McNeill  and  others, 
against  the  Stephenville  Oil  Mill  and  others. 
From  a  JudRment  for  plaintiffs,  part  of  de-, 
fendants  appeal.    Affirmed. 

Jno.  W.  Wray,  Young  &  Johnson,  and, 
W.  W.  Moores,  for  appellants.  W.  T.  Carl- 
ton, Ell  Oxford,  and  M.  L.  Jackson,  for  ap-. 
pellees. 

SFEER,  J.  Appellees,  as  the  heirs  at  law- 
of  John  M.  Stephens,  deceased,  instituted- 
this  suit  In  trespass  to  try  title  to  recover, 
certain  lands  in  Erath  county  from  the  Ft 
Worth  &  Rio  Grande  Railway  (Jompany, 
StephenvlUe  Oil  Mill,  J.  H.  Ott,  and  G.  R.^ 
and  Mattle  Fagan.  The  cause  was  submit- 
ted to  a  Jury  on  special  Issues,  and  the  an- 
swers to  these  Issues,  supplemented  by  find- 
ings of  the  court,  were  made  the  basis  of- 
a  Judgment  for  the  plaintiffs.  The  Fagans 
and  the  railway  company  appealed;  but  the 
latter  has  not  assigned  error,  so  that.  In 
speaking  of  appellants,  we  will  be  under- 
stood as  referring  only  to  the  Fagans. 

Appellants'  flrst  assignment  of  error  is: 
"The  court  erred  In  rendering  a  judgment  in 
favor  of  appellees  and  against  the  Fagans 
for  the  land  described  in  their  second  amond- 
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filed  below  oonslata  of  some  3%  pages  of 
typewritten  matter;  whereas,  the  assign- 
ment presented  In  the  brief  consists  only 
of  as  many  lines.  The  generality  of  the  as- 
signment is  illustrated  when  it  Is  seen  that 
.as  many  as  21  propositions  are  submitted 
under  it,  complaining  of  various  errors  of 
the  court,  including  numerous  rulings  on  the 
admission  of  evidence.  In  fact,  appellants 
.  virtually  have  presented  their  whole  case 
under  this  one  general  assignment,  which 
points  out  no  error  at  all.  To'  consider  such 
assignment  In  this  case  would  be,  we  think, 
to  put  a  premium  on  lazness,  and  needlessly 
to  consume  the  time  of  this  court  In  doing 
the  work  which  the  statute  and  rules  con- 
template should  be  done  by  counsel. 

The  second  assignment  is:  "Defendants 
moved  the  court,  on  the  findings  of  fact  by 
the  Jury  and  the  findings  of  fact  by  the 
court,  for  a  Judgment  In  pursuance  of  such 
findings.  The  motion  was  overruled.  In 
this  the  court  erred."  We  cannot  consider 
this  assignment  because  It  Is  not  followed 
by  a  statement  from  the  record  showing  the 
ruling  complained  of,  or  showing  what  the 
findings  upon  which  a  Judgment  was  ask- 
•ed  were.  Furthermore,  the  assignment  can- 
not ibe  sustained,  If  considered,  because 
there  is  neither  bill  of  exception  nor  order 
of  the  court  to  indicate  that  such  motion 
for  Judgment  was  ever  made  and  overrul- 
«d.  Not  only  does  the  brief  fail  thus  to 
IKtint  out  error,  but  the  record  Itself  Is 
«qually  silent 

There  are  some  assignments  complaining 
•of  the  court's  ruling  In  admitting  evidence; 
but  a  sufiicient  answer  to  these  is  that  the 
Issues  which  the  evidence  admitted  tended 
to  support  were  not  submitted  to  the  Jury, 
and  the  contention  that  appellees  failed  to 
■connect  themselves  with  the  sovereign  of 
the  soil  comes  to  naught  in  view  of  the 
court's  finding  of  prior  possession  in  appel- 
lees' ancestor,  both  parties  claiming,  as  they 
4o,  under  him  as  a  common  source  of  title. 
It  may  be  as  insistently  urged  by  appellant 
that  Justfce  has  not  been  done  by  the  Judg- 
ment of  the  lower  court  In  this  case ;  but. 
If  so.  though  we  are  not  intimating  such  to 
be  the  case,  we  have  no  power  to  revise  er- 
rors, in  the  absence  of  a  brief  properly  pre- 
senting them,  there  being  no  fundamental 
errors  requiring  a  reversal. 

The  Judgment  of  tb0  district  court  is  In 
all  things  affirmed. 

On  Resubmission. 

The  Judgment  in  this  case  was  affirmed 
at  the  last  term  of  this  eourt;  but  the  af- 
firmance was  afterward  set  aside,  and  a 
resubmission  of  the  case  allowed.  In  order 
that  appellants  might  be  attorded  an  oppor- 
tunity to  amend  their  briefs  in  certain  par- 


pellants  filed  their  assignments  of  error,  of 
which  the  following  is  a  copy  of  the  first: 

"(1)  The  court  erred  in  rendering  a  Judg- 
ment in  favor  of  plaintiffs  and  against  these 
defendants  for  the  land  described  In  their 
second  amended  origina'I  answer: 

"Elrst  Because  the  plaintiffs  failed  to  con- 
nect themselves  by  regular  chain  of  title 
with  the  sovereignty  of  the  soil,  (a)  The 
patent  shows  on  its  face  that  it  was  issued 
to  the  heirs  of  John  Blair,  (b)  Because  the 
alleged  power  of  attorney  does  not  prove 
heirship,  and  there  was  no  proof  of  heir- 
ship Independent  thereof,  (c)  Because  there 
was  no  proof  of  the  execution  of  the  alleged 
power  of  attorney,  (d)  Because  the  alleged 
attorney  was  wholly  without  authority  to 
pass  or  attempt  to  pass  title  of  the  said  land 
to  Stephens,  the  alleged  purchaser,  (e)  Be- 
cause the  certified  copy  of  the  alleged  pow» 
of  attorney  was  simply  a  copy  of  a  copy,  the 
original  of  which  had  never  been  filed,  as 
required  by  law,  in  the  records  of  deeds  for 
Erath  county,  or  the  county  to  which  It  was 
attached  originally  for  Judicial  and  land 
purposes,  (f)  Because  there  Is  no  provi- 
sion of  law  authorizing  certified  copies  of 
either  orglnals  or  exact  copies  of  Instru- 
ments from  the  land  office  of  the  character 
of  the  one  in  question  to  be  used  in  evidence 
in  trespass  to  try  title,  (g)  Because  the  al- 
leged copy  of  the  power  of  attorney  was 
incompetent,  inadmissible,  and  should  have 
been  by  the  court  excluded  from  the  con- 
sideration of  either  the  Jury  or  himself  in 
the  respective  findings. 

"Second.  The  application  of  W.  W.  Mc- 
Neill to  have  the  estate  partitioned  Is  void 
on  its  face,  (a)  Because  It  did  not  recite 
the  names  or  the  residences  of  the  heirs  or 
the  distributees,  nor  that  their  residences 
were  unknown,  (b)  Because  it  is  alleged 
that  there  were  660  acres  of  the  Blair  sur- 
vey of  17%  labors  that  belonged  to  said  es- 
tate that  was  ready  for  partition,  without 
giving  any  further  or  better  description, 
(c)  Because  the  petition  or  application  is 
absolutely  void  for  the  want  of  description 
of  the  land  and  such  description  as  would 
enable  the  court  to  Intelligently  render  a 
Judgment  thereof. 

"Third.  The  Judgment  or  order  of  the 
court  on  the  application  or  petition  for  pro- 
ceedings is  likewise  void,  (a)  Because  there 
Is  no  description  in  the  Judgment  or  order, 
ordering  the  partition  and  appointing  par- 
tltloners.  (b)  The  partltioners  were  wholly 
unable  to  partition  the  land  from  the  order 
of  the  court,  and  were  necessarily  required 
to  make  independent  Investigations  as  to 
Its  locality,  and  this  they  were  •  •  • 
without  authority  to  do. 

"Fourth.  The  order  of  the  court  confirm- 
ing or  approving  the  partition  of  the  com- 
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missionen  is  void,  (a)  Because  the  map 
or  plat  did  Dot  become  a  part  of  the  record 
of  the  probate  proceedings,  and,  withont 
that,  the  whole  matter  of  partition  and  di- 
vision of  the  property  l8  unintelligible,  (b) 
Because  the  judgment  of  the  court  does  not 
undertake  to  divest  the  title,  and  inyest  it 
respectively  as  required  by  statute,  (c)  Be- 
cause there  was  nothing  in  the  record  to 
put  a  purchaser  or  occupant  upon  notice. 

"Fifth.  The  judgment  is  void,  and  the  en- 
tire partition  proceedings  are  void,  (a)  Be- 
cause there  does  not  appear  to  have  been 
any  pending  administration,  (b)  Because, 
If  there  was,  it  does  not  appear  from  the 
judgment  or  the  record  or  anything  offered 
in  evidence  that  the  heirs  set  out  in  the  pe- 
tition of  the  administrator  for  the  partition 
were  ever  cited  as  required  by  law.  (c) 
Because  there  does  not  appear  from  the  rec- 
ords or  proceedings  or  the  evidence  offered 
that  the  court  instructed  or  directed  the 
issuance  of  the  writs  of  partition  to  the 
commissioners. 

"Sixth.  If  it  should  l>e  held  that  the  parti- 
tion proceedings  were  regular  and  valid, 
nevertheless  the  judgment  of  the  court  is 
erroneous,  because  the  commissioners  in 
making  the  partition  set  off  to  W.  W.  Mc^ 
Neil]  in  fee  simple  the  premises  and  prop- 
erty Involved  and  claimed  by  Mrs.  Fagan, 
and  it  appears  that  she  and  those  under 
whom  she  claims  had  acquired  by  mesne 
conveyance  his  interest  therein,  and  that  the 
plaintiffs  have  no  right  or  title  thereto. 

"Seventh.  The  jury  found,  on  a  proper 
submission  by  the  court:  That  Polly  Parnell 
(through  whom  Mrs.  Fagan  claims  title) 
built  a  three-room  house  on  the  premises. 
Inclosed  It  by  fence,  sunk  a  storm  cellar  and 
well,  and  went  into  the  'possession  thereof 
October  1,  1803;  that  she  remained  In  the 
possession  from  that  time  to  1001;  that  Mrs. 
Fagan  purchased  the  property  from  Mrs. 
P  rnell  (admittedly)  July  2,  1901,  paid  her 
$500  in  cash  therefor,  and  believed  that  she 
was  acquiring  the  title  in  fee  simple  to  the 
same,  without  any  notice  whatever  that 
plaintiffs  were  making  any  adverse  claim 
thereto;  that  subsequently  she  made  a  con- 
tract with  the  Ice  company,  by  which  she 
was  to  convey  the  lot  and  adjoining  one  to 
the  company  upon  tlie  payment  to  her  of 
the  consideration  of  $1,000;  that  she  pre- 
pared a  deed,  was  ready  to  deliver  it;  that 
the  company  failed  to  pay  her,  though  it 
had  constructed  valuable  Improvements  on 
the  property  in  the  meantime,  and  turned 
back  the  improvements  and  the  possession 
to  her,  all  of  which  is  disclosed  in  the  find- 
ings of  the  jury  0  to  12,  inclusive. 

"Eighth.  The  court  erred  in  not  rendering 
a  judgment  for  the  defendants  on  the  find- 
ings of  fact,  as  found  by  the  jury  and  by 
the  court." 

122S.W,-C8 


Appellants'  first  assignment  was  disre- 
garded on  the  first  submission  for  the  rea- 
sons given  in  the  opinion  then  filed.  By  the 
amended  brief  the  matter  constitating  the 
first  assignment  in  the  record,  as  above 
quoted.  Is  submitted  in  eight  parts,  desig- 
nated, respectively:  First  assignment  of 
error,  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, and  eighth  subdivisions  of  the  first  as- 
signment of  error.  Each  of  these  is  fol- 
lowed by  iproposltlons,  statements,  and  au- 
thorities, as  though  they  constituted  sepa- 
rate assignments  of  error.  In  dividing  the 
assignment  of  error,  appellants  seem  to  have 
made  each  ground  of  error  therein,  as  above 
numbered,  the  basis  for  one  of  their  sub- 
divisions, thus  presenting  eight  assignments 
of  error  in  the  one.  Most  of  these  subdi- 
visions, it  will  be  seen,  are  not  in  the  form 
of  an  assignment  of  error,  in  that  they  do 
not  complain  of  any  ruling  of  the  court,  but 
ratha:  are  in  the  nature  of  propositions  of 
law.  We  have  concluded  that  none  of  these 
matters  can  be  considered  by  us.  The  dif- 
ficulty in  appellants'  way  appears  to  be  that 
the  first  assignment  of  error  filed  below  Is 
a  comprehensive  attack  on  the  judgment  be- 
cause of  numerous  erroneous  rulings  made 
during  progress  of  the  trial,  rather  than  an 
attack  upon  any  particular  ruling  Itself. 
We  know  of  no  authority  to  subdivide  an 
assignment  of  error  to  avoid  multiplicity, 
even  if  by  bo  doing  good  assignments  were 
presented  in  the  brief,  for  obviously  the  as- 
signments thus  presented  would  not  be  cop- 
ies of  the  assignments  filed  below,  as  re- 
quired by  the  rules.  The  primary  purpose 
of  an  assignment  is  to  point  out  the  par- 
ticular ruling  of  the  court  complained  of, 
and  obviously  an  assignment  of  error  that 
the  court  erred  in  rendering  a  certain  judg- 
ment because  be  had  previously  erred  in  a 
half  dos^n  rulings  on  evidence  and  In  as 
many  charges  given  and  refused,  is  not 
specification  of  error  at  all.  So  that  wheth- 
er we  treat  appellants'  eight  subdivisions  of 
assignment  No.  1  as  constituting  a  single 
assignment,  as  filed  below,  or  whether  we 
treat  them  as  separate  assignments,  as  pre- 
sented in  the  brief,  we  are  yet  unable  to 
consider  them.  They  are  therefore  stricken 
out  and  disregarded. 

The  other  assignments  of  error  were  dis- 
posed of  in  our  opinion  already  referred  to, 
and  for  the  reasons  there  given  are  over- 
ruled. 

CONNER,  Chief  Justice,  inclines  to  the 
view  that,  irrespective  of  the  insufficiency 
of  the  assignments  of  error,  and  as  matter 
apparent  of  record,  appellant  Maggie  Fagan 
was  entitled  to  the  value  of  her  Improve- 
ments in  good  faith,  as  shown  In  the  verdict 

The  judgment  of  the  district  court  is  af- 
firmed. 
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1.  P1.BADINO    (J    280*)— AWBWBB  — "SUPPM- 

UENTAL  Answer." 

The  office  of  a  supplemental  answer  is,  not 
to  supply  matter  which  should  have  formed  a 
part  of  the  original  answer,  but  is  restricted  to 
replies  to  what  may  be  embraced  in  the  sup- 
plemental petition,  and  it  cannot  be  made  to 
serve  the  puriMse  of  aiding  a  defective  state- 
ment in  the  original  answer,  or  to  add  any  new 
matter  only  available  against  the  cause  of  ac- 
tion stated  in  the  original  petition. 

[EM.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  842-846;    Dec.  Dig.  {  280.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  6798.] 

2.  Vendor  and  Pubchabeb  (8  308*)— Action 

FOB   PUBCHASB   PBICE— DEFENSES. 

A  purchaser  may  defeat  the  collection  of 
the  purchase  money  by  showing  the  existence  of 
a  superior  outstanding  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  877-809;  Dec.  Dig. 
{  308.*] 

8.  Vendor  and  PnBCHASE»  (J  315*)— Action 
FOE  Pubchase  Price— Defenses— Bobden 
or  Proof. 

Where  a  purchaser  holds  under  an  executed 
contract  of  conveyance,  to  defeat  the  collection 
of  the  price,  he  must  show  with  reasonable  cer- 
tainty that  there  has  been  a  total  or  partial 
failure  of  title,  that  there  is  danger  of  eviction, 
and  such  facts  as  will  prima  facie  repel  the  pre- 
sumption that,  at  the  time  of  the  purchase,  be 
knew  and  intended  to  assume  the  risk  of  the 
defect 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  928,  928%  ;  Dec.  Dig. 
S  315.*] 

4.  Vendor  and  Porchaser  (J  315*)- Action 
FOB  Purchase  Price— Defenses— Burden 
OF  Pboof. 

A  conveyance  of  land  to  the  purchaser,  who 
gave  a  note  for  the  price  of  the  land,  title  to 
which  was  warranted  by  the  vendor,  amounts 
to  an  executed  contract,  within  the  rule  that  a 
purchaser  holding  under  an  executed  contract 
must  show  a  failure  of  title  and  a  danger  of 
eviction,  and  that  he  did  not  know  and  assume 
I  be  risk  of  the  defect  in  the  title. 

[E<d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  928,  928^ ;  Dec.  Dig. 
§  316.»] 

5.  Vkndob  and  Purchaser  ($  314*)— Action 

FOB  'PUBOHASB  PbICE— DEFENSES  —  PLEAD- 
'  INO. 

A  purchaser  in  an  executed  contract  of 
conveyance,  who  merely  alleges  that  the  county 
records  do  not  show  title  in  the  vendor,  without 
alleging  any  outstanding  title  or  denying  that 
the  vendor  had  a  good  title,  and  without  indi- 
cating any  danger  of  eviction,  does  not  allege 
facts  sufficient  to  defeat  the  collection  of  the 
price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  922;   Dec.  Dig.  |  314.*] 

C.  Pleading  (|  228*)— Exception— Effect  of 
Judgment  Sustaining  E^xceftion. 

A  judgment  sustaining  an  exception  to  a 

pleading  should  be  construed  as  goiiig  no  further 

than  the  exception  itself. 
[Ed.    Note.— For   other   cases,    see    Pleading, 

Cent  Dig.  §  590;   Dec.  Dig.  |  228.*] 

Appeal  from  District  Court.  Cass  County; 
P.  A.  Turner,  Judge. 


&  Allday,  for  appellee. 

HODGES,  J.  On  the  9th  day  of  January, 
1909,  the  appellee  filed  this  suit  against  the 
appellant  to  recover  the  sum  of  |1,500  dne 
on  a  promissory  note  executed  by  the  ap- 
pellant as  a  part  of  the  pnrchase  money  of 
certain  described  tracts  of  land  theretofore 
conveyed  to  him  by  the  appellee.  The  peti- 
tion sought  a  foreclosure  of  the  vendor's  Uen 
on  the  lands  conveyed,  as  well  as  a  personal 
judgment  The  appellant  answered  by  a 
general  demurrer,  general  denial,  and,  among 
other  special  defenses,  the  following:  "And 
further  specially  answering  the  plalntlflfs  pe- 
tition and  cause  of  action,  says  that  the  note 
sued  on  herein  was  executed  by  defendant 
to  plaintiff  in  part  consideration  for  the  pur- 
chase money  for  the  lands  described  In  plain- 
tiff's petition,  and  that  plaintiff  warranted 
the  title  to  said  lands,  and  agreed  tOsfumish 
this  defendant  with  abstracts  of  title  to  said 
lands  showing  a  complete  and  perfect  rec- 
ord title  to  all  of  said  lands  In  the  plaintiff; 
but,  to  the  contrary,  said  abstracts,  as  well 
as  the  records  of  Cass  county,  Tex.,  show 
that  plaintiff  did  not  have  or  own  a  complete 
and  perfect  title  to  said  lands  which  he 
agreed  to  convey  to  this  defendant,  and  that 
the  title  to  said  lands  has  failed,  and  that 
therefore  the  consideration  for  the  execu- 
tion and  delivery  of  said  note  Ciereln  sued 
on  to  the  plaintiff  by  this  defendant  has 
wholly  failed,  and  plaintiff  Is  not  entitled 
to  recover  thereon  against  this  defendant." 
The  appellee  filed  a  supplemental  petition 
in  reply  to  the  appellant's  answer,  in  which 
be  "excepts  specially  to  that  portion  of 
defendant's  answer  wherein  the  defendant 
avers  that  the  title  to  said  lands  has  failed, 
in  that  defendant  falls  to  aver  in  what  way 
the  title  had  failed  and  in  whom.  If  any  one. 
the  outstanding  title  is  vested."  Other  mat- 
ters of  fact  were  also  pleaded,  not  necessary 
here  to  notice.  This  exception  was  sustain- 
ed by  the  court,  and  thereafter  the  appel- 
lant filed  what  is  termed  his  "First  Supple- 
mental Answer,"  which  sets  up  substantial- 
ly the  following  defenses: '^l)  That  the  land, 
WHS  originally  conveyed  to  Jane  Ritchie  In 
1842,  and  there  was  nothing  of  record  to 
Show  that  she  had  conveyed  any  part  of  the 
land  to  any  one,  and  the  record  did  not 
show  who  were  her  heirs.  (2)  That  the  rec- 
ords of  Cass  county  show  that  William 
Ritchie  and  wife  conveyed  588  acres  of  the 
Jane  Ritchie  survey,  beginning  at  a  desig- 
nated point;  but  there  was  nothing  to  show 
that  the  95  acres  involved  In  this  suit  was 
a  part  of  that  land.  Also,  that  the  deed 
from  Ritchie  and  wife  was  Irregular  and 
void   because  the  certificate  of  die   ofllcer 
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failed  to  show  that  the  parties  were  known 
to  him,,  or  their  Identity  proved  to  the  of- 
ficer. (3)  Because  the  abstract  of  title  and 
the  records  of  Cass  county  failed  to  show 
any  conveyance  from  J.  B.  McReynolds  to 
A.  B.  Hlnckle  and  wife,  or  any  other  per- 
son. (4)  Because  the  abstract  of  title  and 
the  records  of  Cass  county  show  that  Hlnckle 
and  wife  attempted  to  authorize  one  McRey- 
nolds by  power  of  attorney  to  convey  the 
land,  and  that  this  Is  void  because  a  married 
woman  cannot  convey  land  by  power  of  at- 
torney. (6)  Because  It  Is  shown  by  the  ab- 
stract of  title  and  the  records  of  Cass  coun- 
ty that,  In  the  conveyance  of  the  land  by 
J.  li.  White  to  Lee  Smith  In  1884,  It  appears 
that  there  were  two  vendor's  Uen  notes,  each 
for  the  sum  of  $417.75,  which  do  not  appear 
to  have  been  paid.  (6)  That  the  records 
show.  In  the  conveyance  from  L.  C.  Smith 
to  J.  L.  Endsley  In  1900,  that  there  is  a 
vendor's  lien  note  for  $800.  (7)  Because  the 
abstract  of  title  and  the  records  show  that 
In  the  conveyance  from  J.  !>.  Endsley  and 
wife  to  B.  J.  and  M.  D.  Dodson,  December, 
1901,  the  conveyance  recites  a  vendor's  lien 
for  two  purchase-money  notes  which  do  not 
appear  from  the  records  to  be  paid.  (8) 
That  the  records  do  not  show  that  J.  M.  Mc- 
Reynolds ever  conveyed  the  land  to  any  one. 
In  reply  to  this,  the  appellee  filed  his  second 
supplemental  petition,  to  which  he  renewed 
his  special  exceptions  to  the  amended  origi- 
nal answer,'  and  further  specially  excepted 
to  this  additional  pleading  for  the  following 
reasons:  (1)  Because  it  was  an  attempt  to 
plead  an  outstanding  title  to  the  lands  in 
controversy  by  a  supplemental  answer,  and 
not  as  an  Answer  to  the  original  petition; 
(2)  because  it  attempts  to  plead  that  the  title 
to  95  acres  of  the  Jane  Ritchie  survey  is 
ontstandlng  as  set  out  in  the  various  para- 
graphs mentioned,  but  nowhere  alleges  In 
Whom  the  title  is  ontstandlng,  or  in  what 
particular  the  title  has  failed;  (3)  because 
it  shows  no  defense  to  the  cause  of  action. 
The  court  sustained  the  exceptions.  The 
case  was  tried  upon  the  remaining  plead- 
ings, resulting  in  a  Judgment  for  the  ap- 
Iiellee. 

The  complaint  is  that  the  court  erred  In 
sustaining  appellee's  special  and  general  de- 
murrers to  the  appellant's  amended  and  sup- 
plemental answers.  The  first  paragraph  of 
the  appellant's  special  answer  sets  up  the 
fact  that  at  the. time  he  agreed  to  purchase 
the  land  be  was  Ignorant  of  the  appellee's 
title,  bnt  was  assured  by  the  latter  that  he 
owned  a  complete  and  perfect  record  title 
and  would  at  once  furnish  appellant  a  full 
and  complete  abstract  showing  complete  rec- 
ord title,  certified  to  by  certain  named  at- 
torneys. He  charges  that  appellee  had  fail- 
ed to  do  this,  but  had  furnished  him  an 
abstract  not  certified  to,  and  one  which 
showed  that  he  did  not  have  a  good  title 
to  the  lands  conveyed.  In  the  second  para- 
graph of  the  special  answer  appears  the  lan- 


guage quoted,  a  portion  of  which  was  ex- 
cepted to.  It  is  evidently  the  latter  part  of 
the  second  paragraph  to  which  the  excep- 
tion Is  directed — that  portion  which  avers 
that  the  tlUe  had  failed.  It  is  not  clear, 
from  the  pecallar  construction  of  the  sen- 
tence as  it  appears  In  the  record,  whether- 
appellant  Intended  to  allege  a  failure  of  title, 
or  that  the  records  and  abstract  show  a  fail- 
ure of  title.  It  seems  that  counsel  for  ap- 
pellee, and  the  court,  construed  the  lan- 
guae:e  used  as  an  averment  of  the  failure 
of  title,  and  so  treated  it  In  their  exception 
and  in  the  Judgment  entered  thereon.  In  ei- 
ther event,  we  think  the  court  properly  sus- 
tained the  exception.  If  we  regard  the  In- 
strument denominated  the  "First  Supplemen- 
tal Answer"  as  a  supplemental  answer,  and 
as  containing  allegations  of  new  matter  not 
embraced  in  the  original  answer,  then  it  was 
properly  stricken  out  by  the  court  on  ob- 
jection made.  The  office  of  a  supplemental 
answer  is  not  to  supply  matter  which  should 
have  formed  a  part  of  the  original  answer, 
but  Is  restricted  to  replies  to  what  may  have 
been  embraced  in  the  supplemental  petition 
of  the  plaintiff.  It  cannot  be  made  to  serve 
the  purpose  of  aiding  the  defective  state- 
ment of  the  defenses  set  up  in  the  original 
answer,  or  to  add  new  matter  which  could 
only  be  available  against  the  cause  of  action 
as  stated  In  the  original  petition.  Townea 
on  Pleading,  306-309. 

This  Instrument  begins  as  follows:  "Now 
comes  the  defendant,  Tom  K.  Blewltt,  with 
leave  of  the  court  first  had  and  obtained,  and 
files  this  his  first  supplemental  answer  la 
r^ly  to  the  plaintifTs  special  exception  to 
defendant's  first  amended  original  answer 
filed  herein  on  the  3d  day  of  February,  1909, 
and  says,"  etc.  And  then  proceeds  with  the 
specific  allegations  hereinbefore  mentioned. 
Nowhere  else  Is  there  any  language  employ- 
ed that  would  convey  the  impression  that 
this  pleading  was  intended  as  a  reply  to  the 
allegations  contained  In  the  plaintiff's  sup- 
plemental petition;  nor  are  the  facts  stated 
such  as  might  be  construed  as  having  been 
Intended  for  that  purpose.  .  They  could  in 
no  sense  be  regarded  as  replying  to  the  aver- 
ments of  fact  set  up  in  the  plain tUTs  first 
supplemental  pleading.  There  could  be  no 
occasion  for  tlie  appellant  to  reply  to  .the  ^ 
legal  objections  stated  In  the  appellee's  ex- 
ception, and,  since  this  Instrument  does  not 
purport  to  do  more,  we  must  regard  It  either 
as  a  trial  amendment  intended  to  meet  the 
objections  urged  in  the  first  exception,  or 
as  a  second  amended  original  answer  intend- 
ed to  supersede  the  first  amended  original 
answer.  To  give  it  the  latter  character 
would  place  the  appellant  in  the  attitude  of 
having  abandoned  the  defenses  contained  in 
the  preceding  answer,  Including  his  general 
denial,  and  the  grounds  upon  which  he  sought 
affirmative  relief.  If  it  be  treated  as  a  trial 
amendment,  which  is  the  more  liberal  view,, 
then  It  must  be  regarded  as  intended  to  meet 
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the  objections  urged  In  the  special  excep- 
tion and  by  the  court  sustained.  It  Is  Im- 
material whether  It  be  considered  an  effort 
to  plead  a  failure  of  title,  or  to  state  that 
the  records  show  such  a  failure,  as.  In  either 
event,  it  would  be  stating  matter  InsufSclent 
as  a  defense  in  this  suit  The  right  of  the 
vendee.  In  sales  of  real  estate,  to  defeat  the 
collection  of  the  purchase  money  by  showing 
the  existence  of  a  superior  outstanding  title, 
Is  sustained  upon  principles  of  equity.  The 
courts  proceed  ui>on  the  ground  that  it  wonld 
be  inequitable  to  compel  the  vendee  to  pay 
the  purchase  money  for  land  to  which  he 
was  obtaining  no  title.  Land  &  Live  Stock 
C5o.  v.  North,  92  Tex.  75,  45  8.  W.  995.  The 
mle  seems  to  be  that,  where  the  voidee 
holds  under  an  executed  contract  of  con- 
veyance, he  should  show  with  reasonable 
certainty  that  there  has  been  a  failure  of 
title  In  whole  or  in  part,  that  there  was 
danger  of  eviction,  and  also  such  facts  as 
would  prima  facie  repel  the  presumption  that 
at  the  time  of  purchase  he  knew  and  intend- 
ed to  assume  the  risk  of  the  defect  Cooper 
V.  Singleton,  19  Tex.  261,  70  Am.  Dec.  333; 
Luckle  V.  McGlasBon,  22  Tex.  283;  Tarpley 
V.  Poage,  2  Tex.  139;  Haralson  v.  Langford, 
66  Tex.  113,  18  S.  W.  339 ;  Ogbum  v.  Whit- 
low. 80  Tex.  230,  15  S.  W.  807;  Groesbeck 
V.  Harris,  82  Tex.  416,  19  S.  W.  850;  Wood- 
ward y.  Rodgers,  20  Tex.  176.  The  con- 
veyance .under  which  the  appellant  acquired 
the  land  In  controversy  is  an  "executed  con- 
tract" within  the  meaning  of  this  rule,  for 
the  purpose  of  determining  what  defenses 
he  may  set  up  in  an  action  to  recover  the 
porchase  money.  Ogburn  v.  Whitlow,  80 
Tex.  239,  16  S.  W.  807;  Carey  v.  Starr.  93 
Tex.  615,  66  S.  W.  325;  Brown  v.  Mont- 
gomery, 89  Tex.  250,  34  S.  W.  443.  Nowhere 
does  the  appellant  allege  that  there  is  an 
outstanding  title,  nor  does  he  deny  that 
the  appellee  had  a  good  and  perfect  title. 
Neither  does  he  attempt  to  aver  any  facts 
which  would  Indicate  that  he  Is  in  danger 
of  eviction.  Stating  what  the  records  of 
Cass  county  show  with  reference  to  the  ap- 
pellee's title  is  not  the  legal  equivalent  of 
a  positive  averment  that  he  has  no  title, 
or  that  his  title  is  defective  or  imperfect. 
The  record  may  furnish  evidence  of  those 
facts,  from  which  a  Jury  might  conclude 
that  the  title  had  failed,  or  was  bad;  but 
such  evidence,  when  offered,  would  not  be 
conclusive.  The  appellee  might  have  a  per- 
fect title,  and  still  the  records  fall  to  show 
it  The  pleading  of  what  the  records  show 
is  therefore  merely  a  statement  of  what 
might  be  received  as  evidence,  and  not  the 
averment  of  the  essential  facts  necessary  to 
be  proved  by  evidence. 

We  do  not  wish  to  be  understood  as  hold- 
ing that,  where  the  vendor  contracted,  as 
one  of  the  conditions  upon  which  payment 
was  to  be  made,  that  he  would  furnish  to 


the  vendee  a  complete  and  perfect  record 
title  to  the  property,  a  failure  to  do  so  would 
not  be  a  good  defense.  That  question  is  not 
here  Involved.  That  part  of  the  appellant's 
answer  which  sets  up  the  failure  to  furnish 
an  abstract  showing  a  good  and  perfect  title 
was  not  disturbed  by  the  exceptions  sustain- 
ed. The  Judgment  of  the  court  sustaining 
the  exception  should  be  construed  as  going 
no  further  than  the  exception  itself.  If  ap- 
pellant was  deprived  of  the  privilege  of 
showing  a  failure  to  perform  this  alleged 
promise,  by  the  exclusion  of  germane  testi- 
mony offered  for  that  purpose,  the  error,  if 
any,  was  in  the  refusal  to  permit  the  intro- 
duction of  the  testimony,  and  not  in  sustain- 
ing the  exceptions  mentioned.  No  complaint 
has  been  made  of  any  such  rulings. 

We  do  not  think  the  court  erred  In  ovet^ 
ruling  the  application  for  a  continuance. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed. 


BRAZOS    OIL   &    MGHT    CO.    y.    CRAW- 
FORD. 
(Court  of  Civil  Appeals  of  Texas.  Nov.  6,  1909.) 
Master  and  Servant  (t  129*)— Injtjmes  to 

Servant— Pboxhcatk  GAnsE. 

Plaintiff,  a  night  shoveler  in  defendant's 
seedhouse,  slipped  just  after  entering  and  step- 
ped into  a  conTeyor  box  and  was  injured.  Neg- 
ligence was  alleged,  in  that  the  conveyor  had 
been  lengthened  without  notice  to  him,  and  that 
additional  lights  had  not  been  furnished,  as 
promised.  Plaintiff  knew,  when  he  entered  the 
building,  that  the  conveyor  box  extended  beyond 
the  point  where  he  stepped,  prior  to  its  exten- 
sion, and  the  box  and  conveyor  were  plainly 
distinguishable  by  the  available  light.  Beli, 
that  defendant's  failure  to  provide  the  light 
promised  and  to  warn  plaintiff  of  the  extension 
of  the  conveyor  was  not  the  proximate  cause 
of  the  Injury. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  129.*] 

Appeal  from  District  Court,  Knox  County : 
Chas.  E.  Coombes,  Judge. 

Action  by  Charles  W.  Crawford,  by  bla 
next  friend,  against  the  Brazos  Oil  &  Light 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  rendered. 

Cunningham  &  Oliver,  for  appellant.  H. 
G.  McConnell  and  O.  B.  McGuire,  for  appel- 
lee. 

CONNER,  C  J.  The  following  statement 
by  appellant  of  the  nature  and  result  of  this 
suit  Is  sufficiently  accurate  to  an  onderstand- 
Ing  of  this  opinion,  and  it  Is  therefore  adopt- 
ed, viz.:  "The  appellee,  Charles  W.  Craw- 
ford, a  minor  19  years  of  age,  by  his  next 
friend,  Archie  Crawford,  brought  this  suit 
In  the  district  court  of  Knox  county  against 
appellant,  Brazos  Oil  &  Light  Company,  for 
damages  for  personal  Injuries  sustained  by 
him  while  working  for  the  appellant  in  appel- 
lant's oil  mill  operated  in  Knox  county.    The 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  19C7  to  date,  4k  Reporter  Index** 
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house  under  tbe  supervision  and  direction  of 
defendant's  foreman ;  that  he  worked  at 
night  and  shoveled  seed  into  a  conveyor, 
which  was  composed  of  a  trough  and  a  spi- 
ral screw  working  In  the  trough,  which  con- 
veyed cotton  seed  from  one  seedhouse  to  an- 
other. He  alleges  that  he  was  Inexperienced 
In  that  kind  of  work,  that  there  was  no  light 
in  the  seedroom  where  he  was  Injured,  that 
a  short  while  before  the  injuries  he  had 
complained  to  the  foreman  about  the  Insuffi- 
ciency of  light,  and  that  the  foreman  had 
agreed  to  put  In  good  and  sufficient  lights. 
He  further  alleges  that  when  he  begun  Work 
the  spiral  screw  extended  Into  the  seedroom 
only  about  18  Inches,  and  that  it  entered  tbe 
room  near  a  hole  In  the  south  end  of  the 
building  which  was  used  for  a  door.  He  al- 
leges :  That  on  Saturday  tbe  9th  of  Novem- 
ber, 1907,  he  did  not  work  during  that  day  or 
night;  that  on  the  9th  of  said  Noveml)», 
appellant  put  a  door  in  the  building  where 
the  hole  was  before  and  extended  the  shaft 
and  metal  flanges  further  into  the  building,  a 
distance  of  about  22  feet,  without  appellee's 
knowledge;  that  on  the  night  of  the  10th 
of  November,  1907,  he  was  directed  to  go 
to  work  in  the  seedroom  and  shovel  seed  as 
he  had  done  before;  that  he  took  a  lantern 
and  went  in  the  room  at  the  door  to  begin 
work;  that  he  hung  his  lantern  on  a  nail 
which  was  partly  driven  In  the  wall  on  the 
Inside  over  the  door,  and  then  undertook  to 
close  the  door  which  he  had  entered,  which 
door  opened  outside  of  tbe  building,  and,  in 
reaching  oat  to  pull  the  door  to  its  place 
when  shut,  he  stepped  with  his  foot  upon 
some  loose  cotton  seed  or  other  substances 
on  the  floor,  which  caused  his  foot  to  slide, 
and  caused  said  minor  to  fall  back  against 
the  wooden  trough,  located  as  aforesaid,  and, 
seeing  that  he  was  In  danger  of  falling  upon 
said  dangerous  shaft  and  flanges,  tried  to 
extricate  himself  therefrom,  bat,  being  over- 
balanced and  without  sufficient  light,  was 
tmable  to  do  so,  and,  In  stepping  with  his 
right  foot  to  where  he  thought  was  a  place 
of  safety,  came  with  his  foot  in  contact  with 
said  shaft  and  metal  flanges  at  a  point  a 
little  more  than  two  feet  from  the  place 
where  said  shaft  and  flanges  entered  said 
room  at  the  south  end  as  aforesaid,  by  rea- 
son of  which  his  leg  was  caught  and  torn 
and  mangled  and  afterwards  amputated. 
The  negligence  alleged  was  a  failure  to  fur- 
nish sufficient  light  to  enable  appellee  to 
perform  his  duties  in  safety,  and  a  failure 
of  appellant  to  cause  said  minor  to  l>e  no- 
tified of  tbe  lengthening  and  extending ,  of 
said  trough  and  metal  flanges.  Appellee  sued 
for  $20,482.  The  case  was  tried  and  resulted 
in  a  verdict  for  appellee  for  $4,940.  A  mo- 
tion for  a  new  trial  was  properly  made  and 
overruled  by  the  court    Appellant  gave  no- 


refusing  to  give  to  the  Jury,  as  requested, 
a  peremptory  Instruction  to  find  in  appel- 
lant's favor.  The  evidence  supports  the  al- 
legations of  appellee's  petition  as  above  stat- 
ed, save  that,  as  we  thlnlc,  it  was  not  shown 
that  appellant's  negligence  In  falling  to  warn 
appellee  of  the  extension  of  the  cotton  seed 
conveyor,  or  in  falling  to  provide  sufficient 
light,  88  promised,  was  the  proximate  cause 
of  the  unfortunate  result  Appellee  alleges 
that  in  the  efTort  to  regain  his  balance,  after 
having  slipped  on  the  loose  cotton  seed,  he 
stepped  with  his  right  foot  "to  where  he 
thought  was  a  place  of  safety,"  and  thus 
came  in  contact  with  the  revolving  blades 
of  tbe  conveyor.  Had  this  allegation  been 
supported  by  the  proof,  appellant's  liability 
could  not  be  doubted;  bat  appellee,  in  testi- 
fying on  this  subject  stated  on  his  exami- 
nation In  chief  that:  "When  I  first  stepped 
in  at  the  door,  I  turned  around  and  hang  the 
lantern  on  a  naO  over  the  door,  and  caught 
hold  of  the  door,  and  started  to  pull  it  to 
and  the  seed  rolled  under  my  feet  and  I 
fell  backwards  and  throwed  my  foot  back 
and  set  it  Into  the  conveyor.  I  struck  tbe 
conveyor  with  my  foot  al>oat  a  couple  of 
feet  from  the  wall,  I  suppose.  There  was 
a  hanger  In  the  conveyor  about  a  foot  and 
a  half  from  tbe  wall,  I  guess.  Prior  to  that 
and  on  the  last  time  that  I  was  in  the  seed- 
house  before  that  the  conveyor  did  not  ex- 
tend hack  to  that  hanger.  The  place  that 
my  foot  got  caught  in  the  conveyor  was  north 
of  that  hanger.  I  would  not  have  got  hurt 
If  the  new  extension  had  not  been  put  on  the 
conveyor.  I  said  when  I  got  hurt  that  I 
hung  the  lantern  up  on  tbe  nail,  and  went 
to  pull  the  door  to,  and  the  seed  kinder  roll- 
ed under  my  feet  and  I  staggered  back,  and 
I  went  to  set  my  right  foot  back  to  catch  to 
keep  from  falling,  and  the  conveyor  caught  my 
heel."  On  cross-examination  be  testified  that : 
"My  work  in  the  north  seedhouse  was  that 
of  shoveling  seed  into  the  conveyor.  I  had 
worked  at  that  character  of  work  in  tbe 
south  seedhouse  for  about  two  weeks  In  con- 
nection with  my  stepbrother.  I  learned  that 
it  was  dangerous  to  put  my  foot  Into  the 
conveyor,  but  I  never  thought  much  about 
it  *  *  *  I  had  given  notice,  as  I  said, 
for  additional  lights.  One  of  the  nights  that 
I  made  this  request  was  on  Friday  night 
before,  I  believe.  I  made  this  request  of  Mr. 
Collins.  I  told  him  that  I  wanted  them  to 
put  some  lights  In  there.  I  would  not  have 
gone  in  there  and  worked  on  that  occasion 
without  they  bad  promised  me  to  pat  In 
lights.  On  that  night  I  Just  worked  by  lan- 
tern on  the  part  of  the  night  that  I  worked 
in  there.  At  that  time  there  was  Just  about 
18  indies  of  this  iron  shaft  extending  Into 
the  building.  The  box  extended  on  back  a 
good  little  piece;    bat  there  was  no  auger 
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tn  It,  at  least  there  was  none  running.  If 
there  was  any  In  there,  it  was  not  running. 
That  little  seedhouse  la  a  room  about  30  by 
40  feet  The  house  was  very  well  filled  up 
with  seed,  and  Just  left  a  space  at  the  south 
end  where  we  stood  to  throw  seed  Into  the 
conveyor.  We  had  plenty  of  room  In  there 
as  far  as  that  was  concerned.  On  the  first 
night  that  I  worked  in  there,  I  hung  the 
lantern  over  the  hole.  There  was  not  any 
door  in  there  then.  •  •  •  When  I  hung 
the  lantern  up  over  the  door,  I  suppose  I 
hung  it  up  about  6^  feet  high.  The  way  I 
hung  it  I  could  see  the  conveyor.  •  •  • 
On  the  night  that  I  got  injured,  I  went  down 
to  the  mill  and  commenced  work  about  7 
o'cloc*,  and  the  first  hour  that  I  worked  was 
in  the  south  seedhouse,  and  about  10  o'clock 
at  night  my  stepbrother  told  me  to  go  and 
work  in  the  north  seedhouse.  When  I  went 
to  the  north  seedhouse,  I  don't  remember 
whether  the  door  was  open  or  not  •  •  • 
I  knew  that  there  were  no  lights  In  the  house 
wh«i  I  went  to  work  in  there,  and  I  went 
and  got  the  lantern  and  went  to  work. 
•  •  ♦  On  the  night  that  I  got  hurt  I  had 
not  worked  in  the  seedhouse  any  at  all.  I 
had  Just  walked  In  and  hung  the  lantern  up 
over  the  door.  I  had  not  turned  to  pull  the 
door  to.  I  Just  reached  for  the  door.  I 
hung  the  lantern  up  over  the  door  and  turn- 
ed around  facing  south.  I  reached  out  to 
get  the  door,  and  my  feet  slipped  on  the 
cotton  seed.  I  never  fell  down  at  all.  When 
the  conveyor  caught  my  foot  I  Just  kinder 
set  down  on  the  box,  I  did  not  fall  before 
I  put  my  foot  in  the  conveyor.  I  staggered 
backwards  and  Just  set  my  foot  back  to  keep 
from  falling,  and  when  I  got  my  foot  caught 
I  Just  set  down.  I  was  trying  to  catch  and 
keep  from  falling,  and  I  stepped  and  put  my 
foot  into  the  conveyor." 

H.  V.  McElwreath,  the  night  foreman,  tes- 
tified :  "Just  outside  of  the  door,  and  a  little 
north  of  it,  hangs  an  electric  light  near  the 
north  waU  of  the  seedhouse  and  about  20 
feet  from  the  south  door,  where  the  boy 
was  hurt  If  the  door  to  this  seedroom  was 
open,  the  light  from  this  electric  light  would 
reflect  inside  the  north  seedroom.  The  elec- 
tric li^t  was  directly  in  line  with  the  west 
Bide  of  the  door.  That  electric  light  is  ei- 
ther 10  or  15  candle  power.  The  lantern 
where  I  saw  it  sitting  there  was  right  close 
to  the  door  and  was  also  right  close  to  the 
conveyor.  The  lantern  was  hung  about  6 
feet  high.  The  light  from  the  lantern  shone 
right  on  the  conveyor  so  it  could  be  seen, 
and  made  the  conveyor  very  plain." 

There  is  no  other  evidence  that  throws 
any  light  on  the  subject,  and  that  quoted  we 
think  merely  shows  that  appellee  involun- 
tarily stepped  Into  the  conveyor  without  the 
thought  in  mind  that  in  doing  so  he  was 
stepping  into  a  place  of  safety.  Appellee 
knew,  at  the  time  he  entered  the  building, 
that  the  box  in  which  the  conveyor  operated 


extended  beyond  the  point  where  he  stepped, 
for,  in  addition  to  what  we  have  already 
quoted  from  the  testimony,  the  brother  of 
appellee,  who  brought  the  suit  as  next  friend. 
testified  that:  "Prior  to  the  time  of  the  in- 
Jury,  the  screw  part  of  the  conveyor  extend- 
ed into  the  north  seedroom  about  18  inches, 
and  the  box  part  of  it  extended  6  or  7  feet 
I  have  been  in  that  seedroom  a  number  of 
times,  and  have  seen  th'ese  conditions."  Ap- 
pellee, as  he  testified,  had  worked  in  the 
north  seedroom  on  prior  occasions,  and  there- 
fore must  have  known,  as  is  plainly  indicated 
by  his  own  testimony,  the  location  of  the 
box  in  which  the  conveyor  operated.  It  is 
not  to  be  presumed  therefore  that  the  box. 
rather  than  the  fioor  beside  it  would  have 
been  chosen  as  a  safe  place  to  step  had  ap- 
pellee had  time  to  deliberate.  In  addition 
to  the  testimony  of  the  night  foreman,  which 
indicates  that  the  box  and  conveyor  were 
plainly*  distinguishable  by  the  llglit  of  the 
lantern  and  of  the  electric  light  near  the 
door,  which  testimony  Is  uncontradicted,  ap- 
pellee himself  testified,  as  we  have  before 
quoted,  that  where  he  hung  the  lantern  be 
could  see  the  conveyor.  Then,  what  Is  there 
in  the  evidence  that  shows  that  appellee 
would  not  have  made  the  instinctive  eflfort 
he  did  to  retrieve  his  position,  or  would  have 
placed  his  foot  otherwise  than  as  he  did,  had 
he  been  warned  of  the  extension  of  the  con- 
veyor, or  had  the  additional  lights  been  fur- 
nished as  promised?  In  other  words,  what 
causal  connection  exists  between  the  negli- 
gence alleged  and  the  Injury? 

We  have  been  unable  to  see  any,  and  to  so 
establish  was  one  of  the  essential  elements 
of  appellee's  casa  T.  &  P.  Ry.  Co.  v.  Shoe- 
maker, 88  Tex.  456,  84  S.  W.  1049 ;  Seale  v. 
O.,  C.  &  B.  F.  Ry.  Co.,  65  Tex.  274,  57  Am. 
Rep.  602;  F.  W.  &  R.  G.  Ry.  Co.  v.  Nedy 
(Cav.  App.)  60  S.  W.  282;  Neely  v.  Ft  Worth 
&  R.  6.  R.  Co..  96  Tex.  274,  72  S.  W.  159: 
1  Thompson  on  Negligence,  i  43  et  aeq.  No 
complaint  is  made  because  of  the  presence, 
character,  or  situation  of  the  cotton  seed  over 
which  appellee  slipped,  or  that  a  want  of 
sufficient  light  in  any  degree  contributed  to 
the  fact  that  his  foot  did  slip  over  the  roll- 
ing seed.  The  rolling  seed  and  the  Immedi- 
ate result  were  evidently  among  the  risks 
of  appellee's  employment  for  which  appel- 
lant' is  not  liable.  Nor  is  it  alleged  that  in 
extending  the  conveyor  appellant  was  guilty 
of  negligence.  The  averment  goes  no  farther 
than  that  appellant  was  negligent  in  falling 
to  warn  appellee  of  the  fact  of  extension. 
Therefore  it  may  be  true,  as  he  testified, 
that  appellee  would  not  have  been  Injured 
had  the  conveyor  not  been  extended;  but 
this  Is  not  enough,  under  appellee's  plead- 
ing, to  fix  liability.  It  should  have  beoi 
made  to  further  appear  that  the  injury  would 
not  have  happened  had  light  been  furnished 
as  promised,  or  had  appellee  been  warned 
or  notified  of  the  added  conveyor.    In  other 
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words,  as  before  stated,  It  mnst  a£Brmatlye- 
ly  appear  that  the  particular  negligence  al- 
leged caused  the  Injury;  whereas,  as  pre- 
sented In  the  record  before  us,  It  seems  un- 
disputed that  the  concurring  causes — those 
without  which  appellee  would  not  have  been 
injured — were  happenings  not  made  grounds 
of  recovery. 

It  follows  that  appellee  has  failed  to  show 
a  right  of  recovery  herein,  and,  inasmuch 
as  appellee  was  afforded  full  o)pportunity  to 
testify  and  fully  develop  his  case,  we  con- 
idude  that  the  judgment  should  be  reversed, 
and  here  rendered  for  appellant,  and  it  will 
be  so  ordered;  other  assignments  being  dis- 
regarded as  Immaterial,  in  view  of  our  con- 
'dnslon. 


SMITH  ▼.  GUNN. 

<Conrt  of  Civil  Appeals  of  Texas.    Nov.  3, 1909. 
Eehearlng  Denied  Dec.  1,  1909.) 

1.  CoNTKAOTS  (I  800*)— Building  Contbacts 
— Breach  by  Contbactob— Liability. 

A  contractor  falling  to  complete  a  building 
within  the  agreed  time  cannot  escape  liability 
theiefor  by  showing  that  he  notified  the  owner 
that  he  would  finish  the  building  within  a  short 
time,  on  receiving  notice  that  the  owner  de- 
sired to  nqe  or  rent  the  building,  and  that  the 
owner  negligently  failed  to  give  any  notice. 

[B3d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fg  1372-1381 ;  Dec.  Dig.  {  300.*] 

2.  Dauaoes  (}  9*)  —  Nominal  Damaoes  — 
Bbeace  of  Contract. 

A  contractor,  sned  for  failing  to  complete 
a  building  within  the  agreed  time,  is  liable  for 
nominal  damages  and  costs,  though  he  shows 
that  during  the  inexcusable  delay  the  building 
would  not  have  had  a  use  or  rental  value  to  the 
owner. 

[E<d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8§  7-15 ;    Dec.  Dig.  f  9.*] 

8.  Contbacts  (8  349*)— Bbbach  of  Contbact 

—Evidence. 

Where  an  owner  sued  the  contractor  for 
the  rental  value  of  a  building  while  the  con- 
tractor delayed  its  completion,  in  violation  of 
the  contract  fixing  the  time  for  the  completion 
of  the  work,  it  was  error  to  require  the  owner 
to  testify  that  he  went  out  of  business,  and 
that,  after  he  did  so,  he  made  no  effort  to  rent 
another  building  to  continue  such  business. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  349.*] 

■4.  OoNTBAcnrs  ({  349*)— Bbeach  of  Contract 

—Evidence. 

In  an  action  for  the  rental  value  of  a  build- 
ing during  the  time  the  contractor  delayed  its 
constniction  beyond  the  time  fixed,  any  testi- 
mony bearing  on  the  question  of  rental  value  is 
admissible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  349.*] 

Appeal  from  Williamson  County  Court;  T. 
J.  Lawhon,  Judge. 

Action  by  W.  G.  Smith  against  A.  A.  Gunn. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

W.  A.  Barlow,  for  appellant  Stanton  Al- 
len and  Wilcox  &  Graves,  for  appellee. 


KEY,  J.  W.  G.  Smith  brought  this  suit 
against  A.  A.  Gunn  seeking  to  recover  dam- 
ages for  alleged  delay  In  completing  a  cer- 
tain building,  which  It  was  alleged  Gunn  had 
contracted  and  agreed  to  complete  and  de- 
liver within  90  days  from  the  date  of  the 
contract  The  plaintiff  alleged  that  the 
building  was  not  completed  until  9^  months 
after  the  time  agreed  upon  for  its  comple- 
tion. The  defendant's  answer  Included  a 
general  demurrer,  several  special  exceptions, 
a  general  denial,  and  a  special  plea  setting 
up  certain  matters,  which  we  deem  It  un- 
necessary to  set  out  in  detail.  The  plaintiff 
filed  a  first  supplemental  petition,  and  the 
defendant  filed  a  first  supplemental  answer, 
the  particulars  of  which  need  .not  be  hen 
stated.  There  was  a  jury  trial,  which  re- 
sulted in  a  verdict  and  Judgment  for  the  de- 
fendant and  the  plaintiff  has  appealed.  Aft- 
er the  plaintiff  filed  his  motion  for  a  new 
trial,  and  before  it  was  overruled,  the  de- 
fendant filed  what  was  termed  a  "remittitur" 
of  so  much  of  the  judgment  as  taxed  the 
costs  against  the  plaintiff,  and  asked  that 
the  costs  be  taxed  against  the  defendant 
The  court  granted  that  motion,  and  then 
overruled  the  plainttfTs  motion  for  a  new 
trial. 

We  have  neither  the  time  nor  disposition 
to  discuss  In  detail  the  numerous  assignments 
of  error  presented  In  appellant's  brief,  and 
shall  confine  the  discussion,  in  the  main,  to 
the  errors  which  require  a  reversal  of  the 
judgment.  The  defendant  urged,  and  the 
trial  court  approved,  a  ground  of  defense 
which  has  no  support  In  law  and-  no  place  in 
the  case.  The  defense  referred  to  is  indi- 
cated by  the  following  paragraph  of  the 
court's  charge,  which  is  assigned  as  error: 
"If  you  find  from  the  evidence  that  the  de- 
fendant delayed  the  construction  and  delivery 
of  said  building,  and  you  find  that  such  de- 
lay. If  any,  Is  not  excused  by  your  findings 
under  instructions  above  given  you,  and  you 
further  find  that  the  defendant  informed 
plaintiff  at  the  beginning  or  during  such  de- 
lay, if  any,  that  he  (defendant)  would  de- 
liver to  plaintiff  said  building  within  a  short 
period  of  time  upon  notice  by  plaintiff  to  de- 
fendant that  plaintiff  desired  to  use  or  rent 
said  building,  and  you  further  find  that  de- 
fendant could  and  would  have  delivered 
said  building  within  such  a  period  of  time 
upon  such  notice,  and  you  further  find  that 
plaintiff.  In  the  exercise  of  ordinary  care, 
to  prevent  the  accrual  of  damage  to  bim--- 
that  is,  such  care  as  an  ordinarily  careful 
and  prudent  person  would  exercise  under  the 
same  or  similar  circumstances — should  have 
given  sudb  notice  to  defendant.  If  he  desired 
and  could  use  or  rent  same,  and  you  further 
find  that  plaintiff  did  not  give  such  notice, 
then  you  are  instructed  that  you  will  not 
find  for  plaintiff  any  damages,  which  you 
may  find  that  plaintiff  could  have  prevented. 
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If  you  find  he  could  bare  and  should  have 
prevented  same,  by  glTlng  such  notice  to  de- 
fendant" When  analyzed,  It  will  be  seen 
that  this  charge  embraces  the  proposition 
that,  although  the  defendant  may  have 
breached  his  contract,  nevertheless  the  plain- 
tiff could  not  recover  damages  on  account  of 
such  breach  if  the  defendant  notified  the 
plaintiff  that  he  would  finish  and  deliver  the 
building  within  a  short  period  of  time,  upon 
notice  that  the  plaintiff  desired  to  use  or  rent 
the  building,  and  that  the  plaintitt  was  guilty 
of  negligence  In  not  giving  such  notice.  If 
the  defendant  breached  the  contract  by  fail- 
ure to  complete  the  building  within  the  time 
agreed  upon,  he  could  not  lay  any  duty  upon 
the  plaintiff,  the  nonperformance  of  which 
would  constitute  negligence,  by  notifying  the 
plaintiff  that  he  would  complete  and  deliver 
the  building  thereafter,  upon  condition  that 
plaintiff  would  do  something  dictated  by  the 
defendant.  Under  the  circumstances  re- 
ferred to,  if  they  existed,  no  duty  rested 
upon  the  plaintiff  to  give  the  defendant  the 
notice  specified,  and  therefore  the  plaintiff 
could  not  be  charged  with  negligence  upon 
failing  to  give  such  notice.  There  is  no  rule 
of  law  or  equity  that  will  permit  a  wrong- 
doer to  dictate  the  terms  upon  which  he  will 
repair  the  wrong  or  diminl^  Its  injurious 
effect,  and  then  assert  as  a  defense  the  fail- 
ure of  the  injured  party  to  comply  with  the 
terms  dictated  by  such  wrongdoer.  The  doc- 
trine of  contributory  negligence  has  no  appli- 
cation to  this  case,  nor  does  this  belong  to 
the  class  of  cases  where  a  plaintiff  is  re- 
quired to  exercise  care  to  prevent  or  dimin- 
ish injury.  Hence  we  hold  that  the  trial 
court  committed  error  In  giving  countenance 
to  the  defense  referred  to,  in  admitting  tes- 
timony in  support  of  that  defense,  and  in 
giving  the  charge  above  set  out. 

There  was  also  error  committed  In  that 
portion  of  the  court's  charge  which  Instructed 
the  Jury  that  if  there  was  Inexcusable  delay 
In  the  construction  and  delivery  of  the  build- 
ing, but  that  during  the  time  of  such  delay 
the  building  would  not  have  had  a  use  or 
rental  value  to  the  plaintiff,  then  to  return 
a  verdict  for  the  defendant  Under  the  cir- 
cumstances referred  to,  the  plaintiff  would 
have  been  entitled  to  a  verdict  and  judgment 
for  nominal  damages  and  costs,  and  for  that 
reason  It  was  error  to  give  such  instruction. 
Whether  or  not  that  error  was  cured  by  the 
alleged  remittitur,  and  the  decision  of  the 
court  In  adjudging  the  costs  against  the  de- 
fendant It  is  not  necessary  to  decide,  as  that 
question  is  not  likely  to  arise  upon  another 
trial.  However,  it  would  seem  that  when, 
upon  a  given  state  of  facts  a  litigant  Is  en- 
titled to  a  Judgment  in  his  favor  on  the 
merits  of  the  case,  the  error  in  rendering 
Judgment  on  the  merits  for  his  adversary  Is 
not  entirely  cured  by  taxing  the  costs  against 
such  adversary,  even  though  the  complain- 


ing litigant  was  only  entitled  to  recover  a 
nominal  sum. 

We  also  hold  that  error  was  committed  in 
requiring  the  plaintiff,  over  his  objection,  to 
state  to  the  jnry  when  he  went  out  of  the 
grocery  business,  and  that  after  be  went  out 
of  that  business  he  made  no  effort  to  rent 
another  building  to  continue  such  business 
in.  The  plaintiff  sued  for  what  would  have 
been  the  rental  value  of  the  building  during 
the  time  of  the  delay  in  its  construction,  and 
not  for  what  It  would  have  been  worth  to 
him  for  use  in  his  business,  and  therefore  the 
testimony  referred  to  was  Immaterial. 

We  overrule  the  various  assignments  which 
complain  of  the  action  of  the  court  in  admit- 
ting certain  testimony  bearing  upon  the  ques- 
tion of  rental  value  of  the  building.  Some 
of  it  consisted  of  circumstances  only,  which, 
considered  separately,  may  have  been  of  but 
little  probative  force;  but  all  of  the  testi- 
mony referred  to  had  a  material  oearing  on 
the  question  of  rental  value,  and  therefore 
was  admissible.  6  Cyc.  114,  and  cases  there 
cited ;  13  Cyc.  158,  and  cases  there  cited. 

All  the  assignments  of  error  presenting 
other  questions  have  been  considered  and 
are  overruled. 

For  the  errors  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


MYERS  V.  MOODT. 

(Court  of  CSvil  Appeals  of  Texas.     Nov.  17, 
1909.     Rehearing  Denied  Dec.  8,  1909.) 

1.  EviDBNCE  (f  342»)  —  PiATs  —  •Officiai. 
Plats— AnMissiBiLiTT. 

Rev.  St  1895,  art  62,  provides  that  all  rec- 
ords, surveys,  maps,  papers,  and  documents  per- 
taining to  lands  of  the  late  republic  shall  con- 
stitute a  part  of  the  archives  of  the  General 
Land  Office.  Article  2306  provides  for  the  ad- 
mission of  copies  of  records  of  all  public  offi- 
cers, certified,  etc.,  together  with  copies  of  all 
records  in  the  land  office,  and  article  2308  re- 
quires a  record  of  all  surveys  by  the  county  sur- 
veyor with  plats  thereof,  certified  copies  of 
which  may  be  used  as  evidence.  Held,  that 
sketches'  and  plats  made  in  the  General  Land 
Office  from  maps  of  H.  county  were  admissible 
in  a  boundary  line  dispute  concerning  land  lo- 
cated therein,  though  the  maps  were  not  made 
contemporaneously  with  the  date  of  location  of 
the  different  surveys. 

[Ed.    Note.— For  other   cases,    see    B^ridence, 
Cent.  Dig.  {  13M;   Dec.  Dig.  «  342.*] 

2.  Appeai,  and  Erbob  (i  1051,*>— Habitless 
Ebror— Admission  or  Evidence. 

Where  there  was  no  dispute  as  to  the  loca- 
tion of  the  south  boundary  of  a  sarvey  when 
pointed  out  to  a  surveyor,  the  admission  of 
the  surveyor's  evidence  that  the  line  was  point- 
ed out  to  him  by  two  persons  designated,  with- 
out evidence  that  either  of  such  persons  knew 
where  the  line  was  on  the  ground,  was  not  preja- 
dicial. 

[E>1.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4163;    Dec.  Dig.  §  1051.*] 
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8.   APPEAI,    and    EBIOB    (I    10(^)— HAKULESa 

Ebbor— Admission   or  Evidbrce. 

An  objection  to  the  admission  of  evidence 
is  unavailing,  where  another  witness  is  permit- 
ted to  give  the  (Mune  testimony  without  objec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4171 ;  Dec.  Dig.  |  1052.*] 

4.  BouNDABiES  (I  35*)— Etidehcb— Location 

AND  Line. 

In  a  boundary  Hne  dispute,  a  witness  was 
properly  allowed  to  state  the  fact  of  having  run 
the  line  at  a  certain  place  and  time,  whether  he 
knew  where  the  original  line  was  run  or  not. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  8  158 ;  Dec.  Dig.  8  35.*] 

6.  boundabiks   (8   s5*)— ascebtainhxni   of 

Ijnss— Evidence. 

In  a  boundanr  line  dispute,  a  witness  was 
properly  p|ermitted  to  testify  that  G.,  a  survey- 
or, was  with  him  on  an  occasion  when  witness 
found  a  marked  boundary  line  concerning  which 
he  testified. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  8$  157,  158;    Dec.  Dig.  S  35.*] 

6.  boundabies  (8  37*)  —  establishuent  — 

Evidence. 

Evidence  held  to  sustain  a  Judgment  es- 
tablishing a  boundary  line  between  certain  sur- 
veys. 

£Sd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  88  184-194;    Dec.  Dig.  8  37.*] 

Appeal  from  District  Coart,  Harris  County, 
Norman  O.  Kittrell,  Judge. 

Action  by  L.  B.  Moody  against  W.  D.  My- 
ers. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

R  P.  &  Otis  K.  Hamblen,  for  appellant 
L.  B.  Moody,  for  appellee. 

FLY,  J.  This  is  a  suit  instituted  by  appel- 
lee, and  involves  the  boundary  between  his 
land  on  the  south  and  appellant's  land  on 
the  north.  A.  large  number  of  parties  were 
brought  into  the  suit ;  but  a  severance  was 
granted,  and  the  case  was  tried  as  one  en- 
tirely separate  and  distinct  from  the  others, 
and  Judgment  was  rendered  fixing  the  bound- 
ary as  desired  by  appellee.  The  contention 
of  appellee,  which  was  sustained  by  the  court 
and  supported  by  the  evidence,  was  that  the 
south  line  of  his  land,  known  as  the  "Gulp 
tract,"  is  situated  883  varas  south  of  where 
appellant  claims  that  it  Is  situated.  The  be- 
ginning point  of  the  Reeves  survey,  of  which 
appellant  claims  the  west  half,  called  for  the 
northeast  corner  of  the  Wilson  survey,  and 
there  was  a  call  for  the  southwest  corner  of 
the  Reeves  survey  as  being  on  the  north  line 
of  the  Wilson  league.  The  contest  was  there- 
fore to  show  the  position  of  the  north  line  of 
the  Wilson  league,  to  which  the  Beeves  was 
tied  by  its  field  notes.  The  evidence  satisfac- 
torily showed  that  line  to  be  where  it  was 
claimed  to  be  by  appellee. 

The  first  assignment  of  error  assails  the 
action  of  the  court  in  admitting  in  evidence 
certain  sketches  and  plats  made  in  the  Gen- 
eral Land  Office  from  maps  of  Harris  coun- 


ty ;  the  objection  urged  being  that  the  maps 
were  not  made  contemporaneously  with  the 
date  of  locations  of  the  different  surveys. 
We  are  not  aware  of  any  law  requiring  maps 
of  counties  to  be  made  contemporaneously 
with  the  making  of  surveys  therein  in  order 
to  be  authentic  archives  of  the  General  Land 
Office.  To  sustain  such  a  proposition  would 
involve  the  construction  and  manufacture  of 
a  multiplicity  of  maps.  The  plats  were  ad- 
missible In  evidence.  Rev.  St  1895,  arts.  62, 
2306,  2308. 

The  second  assignment  of  error  complains 
of  the  admission  in  evidence  of  statements  of 
Stlmson,  a  surveyor,  that  the  south  line  of 
the  Rankin  survey  had  been  pointed  out  to 
him  by  Dunks  and  Singleton ;  the  grounds  of 
objection  being  that  there  was  no  evidence 
that  either  knew  where  the  south  line  of  the 
Rankin  survey  was  on  the  ground,  and  that 
any  statement  they  made  would  be  self-serv- 
ing, as  they  owned  the  north  half,  and  there 
was  a  dispute  as  to  the  north  and  south 
halves  of  the  Rankin  survey  between  Judge 
Tod  and  parties  living  about  him.  The  bill 
of  exception  shows  that  there  was  no  dis- 
pute between  Tod  and  others  at  the  time  the 
south  line  of  the  Rankin  survey  was  pointed 
out  to  the  surveyor  by  Dunks  and  Singleton. 
The  obJectionB  seem  to  attadt  the  weight  of 
the  evidence,  rather  than  its  admissibility. 
Another  surveyor  was  permitted,  without  ob- 
jection on  the  part  of  appellant,  to  state  that 
Singleton  and  another  man,  thought  to  be 
Dunks,  pointed  out  the  south  line  of  the  Ran- 
kin survey  to  him,  and  therefore  appellant 
lost  any  right  he  may  have  had  to  complain 
of  the  admission  of  the  testimony  of  StimBon. 

The  third  assignment  of  error  objects  to 
testimony  of  the  witness  Lynch  that  he  and 
Jim  Mlnter,  the  county  surveyor  of  Liberty 
county,  had,  in  1873  or  1874,  run  the  north 
and  south  lines  of  the  Whltlock  survey, 
which  lies  west  of  the  Reeves  and  north  of 
the  Wilson  survey,  and  south  of  the  Rankin 
survey,  and  that  the  line  now  established  as 
the  south  line  of  the  Rankin  survey  was  the 
north  line  of  the  Whltlock  survey.  The 
grounds  of  objection  to  the  evidence  were 
that  it  was  not  shown  that  either  Lynch  or 
Mlnter  knew  where  those  lines  were  origi- 
nally located,  and  the  evidence  was  Imma- 
terial and  hearsay.  It  was  permissible  for 
the  witness  to  state  the  fact  of  having  run 
the  line  at  a  certain  place,  at  a  certain  time, 
whether  he  knew  where  the  original  line 
was  run  or  not  and  the  statement  of  that 
fact  could  not  be  hearsay.  It  was  material 
because  some  of  the  owners  of  the  Rankin 
survey  had  pointed  out  the  line  as  being  the 
original  south  line  of  the  Rankin. 

In  the  same  assignment  of  error,  there  is 
an  objection  to  the  testimony  of  Lynch  that, 
some  time  between  1806  and  1870,  he,  In  com- 
pany with  J.  J.  Gillespie,  John  M.  Sims,  and 
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others,  surveyed  the  Reeves  tract,  that  they 
began  at  the  southwest  comer  of  the  Whlt- 
lock,  and  ran  out  a  continuation  of  the  south 
line  of  the  Whltlock  with  the  Reeves  south 
line,  and  that  It  came  out  about  one-half  a 
mile  south  of  the  north  line  established  by 
Polk  for  the  Wilson  survey,  or,  in  other 
words,  where  appellee  now  claims  that  the 
Wilson  north  line  and  the  Reeves  south  line 
are  situated.  The  ground  of  objection  was 
that  it  was  not  shown  that  Lynch  or  his  com- 
panions knew  where  the  lines  of  the  Wilson 
survey  were  located.  In  the  only  proposition 
under  the  assignment,  it  Is  stated  "such 
declarations  are  never  admissible  In  evidence, 
unless  it  is  shown  that  the  persons  making 
them  were  the  original  surveyors  who  lo- 
cated the  land,  or  it  Is  otherwise  shown  that 
they  knew  where  the  lines  were  originally 
located."  The  declarations  of  no  one  were 
sworn  to  by  Lynch,  and  we  are  unable  to 
see  the  applicability  or  pertinence  of  the 
proposition.  The  Court  of  Civil  Appeals  of 
the  First  district  passed  upon  the  same  testi- 
mony of  the  same  witness  under  a  like  objec- 
tion, and  said:  "As  to  the  testimony  of 
Lynch,  to  which  objection  was  made,  it  was 
admissible,  since  he  testified  to  no  more  than 
that  the  surveyor,  Gillespie,  was  with  him 
when  he  found  the  marked  line  about  which 
he  testifies.  He  relates  no  declaration  of  Gil- 
lespie, but  merely  shows  how,  when,  and 
under  what  circumstances  the  witness  gained 
his  Icnowledge."  Homberger  v.  Giddings,  31 
Tex.  Civ.  App.  283,  71  S.  W.  989. 

The  evidence  fully  sui^orts  the  Judgment 
of  the  court.  The  Rankin  survey,  which  lies 
north  of  the  Whitlock  and  part  of  the  Culp 
surveys,  is  an  older  survey  than  the  Whit- 
lock, and  the  latter  is  older  than  the  Wilson, 
which  lies  south  of  the  Whitlock  and  the 
Reeves,  of  which  appellant  owns  the  west 
half.  The  Wilson  survey  was  made  in  1833 
on  vacant  land  lying  south  of  the  Whitlock, 
and  the  land  where  the  Reeves  is  now,  and 
north  of  the  Jackson  survey.  The  Wilson 
survey  calls  for  the  northwest  comer  of  the 
Jackson  survey  on  the  San  Jacinto  river  and 
runs  east  from  that  point  on  the  north  line 
of  the  Jackson,  5,742  varas,  for  its  southeast 
comer;  thence  north,  8,496  varas,  for  cor- 
ner ;  thence  east  to  the  river,  8,205  varas,  to 
the  southwest  corner  of  the  Whitlock  survey ; 
thence  with  the  meanderings  of  the  river  to 
the  place  of  the  beginning.  The  south  line 
of  the  Whitlock  being  the  north  line  of  the 
Wilson  it  became  necessary  to  establish  that 
line,  which  was  dependent  upon  the  location 
of  the  south  line  of  the  Rankin,  which  was 
an  older  survey  than  the  Whitlock.  Stimson, 
a  surveyor,  placed  the  south  line  of  the  Ran- 
kin wJiere  it  was  placed  in  the  case  of  Hom- 
berger V.  Giddings,  hereinbefore  referred  to. 
He  stated  that  the  line  was  recognized  in  the 
community  as  the  south  line  of  the  Rankin, 
and  that  up  to  1894  it  was  the  only  line 
run  there,  but  that  two  other  lines  have  been 
run  since  then.     Several  witnesses  corrobo- 


rated that  witness  as  to  the  location  of  the 
south  line  of  the  Rankin  survey.  The  wit- 
ness Lynch  stated  that  there  were  ancient 
marks  on  that  line  showing  its  location  In 
1874.  He  had  lived  near  the  Rankin  and 
Whitlock  surveys  since  1860.  The  field  notes 
of  the  Whitlock  call  for  a  distance  of  5,000 
varas  south  from  the  Rankin  south  line. 
When  the  Whitlock  was  surveyed,  the  land 
south  of  the  Rankin  was  vacant  and  unappro- 
priated. Measuring  from  the  southeast  cor- 
ner of  the  Whitlock,  5,000  varas  from  the 
south  line  of  the  Rankin  as  established  in 
this  case  and  ^n  Homberger  ▼.  Giddings,  a 
line,  upon  wMch  ancient  landmarks  were 
found  In  1874,  was  ran  west  to  the  river. 
That  this  was  the  south  line  of  the  Whitlock. 
and  necessarily  the  north  line  of  the  Wilson, 
was  shown  not  only  by  the  marks  on  the 
trees  In  1874,  but  by  the  general  reputation 
In  the  community.  The  line  as  located  gives 
a  little  less  amount  of  land  than  the  Whitlock 
was  entitled  to.  To  establish  it  as  desired 
by  appellant  would  reduce  its  size  about 
1,000  acres.  Stimson  testified  that  the  north 
line  of  the  Wilson  as  called  for  in  the  field 
notes  is  8,205  varas  long,  and  that  the  line 
located  by  him  was  the  same  length ;  but,  if 
the  contention  of  appellant  prevailed.  It 
would  be  9,300  varas  more  than  it  should  be. 
This  would  result  from  the  bend  in  the  river 
preventing  the  line  from  reaching  the  river 
under  that  distance.  Under  the  claim  of 
appellant,  the  Wilson  tract  would  have  over 
300  varas  more  from  north  to  south  than  It 
is  entitled  to,  making  an  excess  of  500  or 
600  acres.  Following  the  meanderings  of  the 
river,  the  lines  as  found  by  the  lower  court 
would  more  nearly  conform  to  the  field  not^ 
than  they  would  at  any  other  points.  The 
south  line  of  the  Whitlock  as  claimed  by  ap- 
pellee and  found  by  the  conrt  was  shown 
to  be  exactly  where  it  was  located  in  Hom- 
berger Y.  Giddings.  Lynch  testified:  That  he 
and  his  companions,  at  some  time  between 
1867  and  1870,  started  at  the  southwest  cor- 
ner of  the  Whltloclc,  which  is  on  the  San 
Jacinto  river,  and  ran  the  north  line  of  the 
Wilson  to  its  full  distance  south  of  the  Whit- 
lock and  the  Reeves  to  the  southeast  corner 
of  the  latter ;  that  they  passed  through  Gum 
GuUy,  south  of  the  Reeves,  and  found  a 
hacked  line  at  that  time,  and  the  hacks  were 
old  then;  that  the  line  so  established  was 
about  a  half  a  mile  south  of  what  is  known 
as  the  "Polk  line,"  and  which  is  claimed  by 
appellant  to  be  the  true  boundary  between 
the  Reeves  and  Wilson. 

The  field  notes  of  appellee  call  for  the 
north  line  of  the  Reeves,  and.  If  it  is  placed 
where  appellee  claims  that  it  should  be 
placed,  he  will  have  his  fuU  quota  of  land, 
and  appellant  will  have  his  full  quantity: 
but,  if  placed  where  appellant  claims  that  it 
should  be  located,  appellee  would  have  less 
than  his  quantity,  and  the  Wilson  survey 
would  have  more. 

The  Judgment  is  affirmed. 
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1.  Mastbb  and  Sebvant  (|  70*)— Compensa- 
tion— WAGE8— Contra  ct—Tebmination. 

Only  actual  notice  of  the  reduction  of  an 
employi  8  wages  by  a  general  reduction  of  em- 
ployes' wages,  given  directly  by  the  employer 
or  indirectly  through  other  employes,  would  ter- 
minate the  contract  of  employment,  and  there 
conld  be  no  constructive  notice  of  the  redaction 
to  the  employ^,  nor  was  he  bound  to  exercise 
diligence  to  learn  of  a  reduction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.. Dig.  {  86;   Dec.  Dig.  I  70.*] 

2.  Tbiai.  ({.  193*)— iNSTBucnoNs— Weight  of 
Evidence. 

An  instruction  which  indicated  to  the  jnry 
the  court's  opinion  as  to  the  effect  of  certain 
evidence  on  plaintiff's  case  was  improper. 

[Eld.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  43(M3S;   Dec.  Dig.  S  193.*] 

3.  Masteb  and  Sebvant  ({  80*)— Coupenba- 
TioN  —  Actions  —  Instbuctions  —  Mis- 
leading Instbuctions. 

In  an  employe's  action  for  the  difference 
between  his  original  salary  and  the  amount 
which  the  employer  claimed  was  bis  salary  aft- 
er it  had  been  reduced  by  ^ving  notice  to  all 
employes  of  a  general  reduction  in  wages,  plain- 
tiff claiming  that  he  received  no  such  notice, 
a  requested  charge  that  the  old  contract  of  em- 
ployment controlled  until  a  new  one  was  made, 
while  technically  correct,  was  calculated  to  mis- 
lead w  the  facts  as  requiring  the  formal  ter- 
mination of  the  old  contract  and  a  formal 
execution  of  a  new  contract,  when  any  new  con- 
tract might  have  arisen  from  plaintiff's  con- 
tinuing to  work  after  actual  notice  of  the  re- 
daction. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  123;    Dec  Dig.  {  80.*] 

4.  Masteb  and  Sebvant  (J  70*)— Compensa- 
tion—Wages— Contkact  —  Modification- 
Notice. 

While  an  employe's  continuance  in  the  em- 
ployer's service  with  notice  of  a  general  reduc- 
tion of  wa^es  would  show  an  acceptance  there- 
of, the  notice  must  have  informed  the  employ^ 
that  his  wages  had  been  reduced,  and  knowledge 
that  the  wages  of  other  employes  had  been  re- 
duced would  not  be  sufficient,  unless  his  were 
included  therein. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  86;   Dec  Dig.  {  70.*] 

5.  Appeai  and  Ebbob  (|  1050*)— Habmless 
JEbbob— Admission  of  Evidence — Pbejudi- 
ciAL  Effect. 

In  an  employe's  action  for  the  difference 
between  his  original  salary  and  the  amount 
which  the  employer  claimed  was  his  salary  after 
it  had  been  reduced  by  a  general  reduction  of 
employes'  wages,  where  plaintiff  claimed  that  he 
received  no  notice  of  such  reduction,  error  in 
admitting  testimony  that  defendant  wonld  have 
tost  money  if  wages  had  not  been  reduced,  be- 
cause not  within  the  issues  which  were  the  fact 
of  a  reduction  and  plaintifTs  acceptance  there- 
of, was  harmful  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4154 ;    Dec  Dig.  f  1050.*] 

6.  Masteb  and  Sebvant  (§  80*)— Compensa- 
tion—Action— Admission  of  Evidence—! 
oonfobmitt  to  issues. 

In  an  employe's  action  for  the  difference 
between  his  original  salary  and  the  amount 
which  the  employer  claimed  was  his  salary  aft- 
er it  had  been  reduced  by  a  general  reduction  of 


whether  other  mills  bad  reduced  the  wages  of 
their  employes,  and  as  to  why  employes  accept- 
ed a  reduction  in  wages,  and  defendant's  pur- 
pose in  cutting  wages — was  inadmissible  under 
the  issues  which  were  the  fact  of  a  reduction  in 
wages  and  plaintiff's  acceptance  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  114;    Dec.  Dig.  S  80.*] 

7.  Masteb  and  Sebvant  (§  80*)— Actions  fob 
Compensation— Admission  of  Evidence. 
In  an  'employe's  action  for  the  difference  be- 
tween bis  original  salary  and  the  amount  which 
the  employer  claimed  was  his  salary  after  it 
had  been  reduced  by  giving  notice  to  employes 
of  a  general  reduction  in  wages,  of  which  plain- 
tiff claimed  to  have  received  no  notice,  testi- 
mony by  defendant's  manager  of  a  notice  of  re- 
duction of  wages  given  at  a  meeting  of  employes 
was  admissible  as  a  basis  for  showing  that  plain- 
tiff received  notice  thereof,  though  not  at  the 
meeting. 

[Ed.  Note. — For  other  cases,  s^e  Master  and 
Servant,  Cent.  Dig.  I  116;    Dec  Dig.  {  80.*] 

Appeal  from  Tyler  County  Court;  A.  Q. 
Reld,  Judige. 

Action  by  W.  G.  JPennlngton  against  the 
Thompson  Bros.  Lumber  Company.  From  a 
Judgment  for  plaintiff  for  a  less  amount  than 
claimed,  he  appeals.  Reversed  and  remanded. 

W.  A.  Johnson  and  Joe.  W.  Thomas,  for 
appellant    Mooney  &  Mann,  for  appellee. 

FLT,  J.  Appellant  sued  appellee  in  the 
Justice's  court  for  $195  alleged  to  be  due  for 
labor  performed  for  the  company,  at  the 
rate  of  $65  a  month,  in  running  a  pump  and 
hauling  wood  and  other  fuel.  The  petition 
declared  on  both  express  and  implied  con- 
tracts. Appellee  admitted  owing  appellant 
the  sum  of  $6.10,  and  tendered  that  amount 
into  court.  The  Justice  of  the  pesice  render- 
ed Judgment  for  appellant  for  that  sum,  and, 
on  appeal  to  the  county  court,  the  cause  was 
tried  by  Jury,  and  resulted  In  a  verdict  and 
Judgment  in  favor  of  appellant  for  the  same 
sum  recovered  In  the  Justice's  court. 

Appellant  testified  that  he  had  been  re- 
ceiving $65  a  month,  and  had  no  notice  that 
there  had  been  a  lowering  of  his  wages  until 
May  1,  1906,  at  which  time  he  was  informed 
that  there  had  been  a  cut  in  his  wages.  He 
sought  to  recover  the  difference  between  $65 
and  $46.80  for  six  mouths.  He  swore  that, 
had  he  known  that  his  wages  had  been  low- 
ered, he  would  not  have  worked  for  appellee. 
The  vice  president  of  appellee  swore  that 
appellant  was  working  for  appellee  for  the 
sum  of  $65  a  month  for  quite  a  while ;  that 
in  October  he  adopted  a  new  scale  of  wages, 
first,  a  reduction  of  20  per  cent.,  and,  second, 
of  10  per  cent  One  reduction  was  to  take 
place  on  November  1,  1907,  and  the  other  on 
December  1,  1907.  He  did  not  notify  appel- 
lant in  person  of  the  reduction,  but  sent  out 
notices  to  all  the  men  he  could  requesting 
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them  to  meet  him  and  have  a  tallc  About  75 
out  of  20O  of  the  men  met  him,  and  he  told 
them  of  the  reduction  In  wages  Intended  by 
him.  The  point  as  to  notice  was  a  sharply 
contested  one,  and  yet.  In  a  special  charge 
requested  by  the  appellee  and  given  b^  the 
court,  the  Issue  was  taken  from  the  Jury, 
and  the^  were  Informed  that  the  contract  be- 
tween appellant  and  appellee  for  $65  was  ter- 
minated on  NoTember  1,  1907.  In  the  ab- 
sence of  notice  direct  or  indirect  to  appel- 
lant of  the  change  made  in  his  wages,  there 
was  no  termination  of  the  contract  between 
appellant  and  appellee.  The  charge  was 
accompanied  by  an  instruction  that  notice 
of  the  declaration  of  the  manager  should 
have  been  given  to  appellant,  and  that,  if 
the  Jury  found  that  appellant  had  actual  or 
oonstructual  notice  of  the  declaration  of 
termination  of  the  contract,  they  should  find 
for  appellee.  There  could  be  no  constructive 
notice  of  the  change  in  the  wages  of  the 
employes  under  the  facts  of  this  case.  No- 
tice may  have  been  direct  or  indirect;  that 
is,  given  by  the  appellee  Itself,  or  by  others 
to  whom  the  notice  was  .given,  but  construc- 
tive notice  could  have  no  place  in  this  case. 
The  court  not  only  bound  appellant  by  con- 
structive notice,  which  must  have  been  con- 
fusing to  any  Jury,  but  also  made  it  incum- 
bent on  appellant  to  exercise  diligence  to  as- 
certain that  a  change  in  the  contract  had 
been  made.  No  such  duty  rested  on  him. 
The  old  contract  of  $65  a  month  prevailed 
until  it  was  terminated  by  both  parties,  and, 
in  order  to  create  an  Implied  contract  that 
less  wages  would  be  given  and  accepted.  It 
became  necessary  to  show  that  notice  was 
given  by  appellee  to  appellant,  directly  or 
indirectly,  that  his  wages  had  been  lowered, 
and,  after  receiving  such  notice,  that  he  had 
remained  In  the  service  of  appellee.  Only 
actual  notice  would  meet  the  demands  of  the 
case  whether  it  reached  appellant  directly 
or  indirectly.  If  he  was  told  by  appellee's 
manager  or  any  one  else  conversant  with 
the  facts  that  his  wages,  together  with  those 
of  all  employes,  had  been  lowered,  and  after 
such  notice  he  remained  in  the  service  of 
appellee,  the  Implication  would  arise  that  he 
had  accepted  the  reduction  of  his  wages. 

The  language  of  the  court,  complained  of 
in  the  second  assignment  of  error,  was  Im- 
proper as  indicating  to  the  Jury  the  opinion 
of  the  court  as  to  the  effect  of  certain  evi- 
dence on  the  case  of  appellant 

The  fourth  assignment  of  error  complains 
of  the  refusal  of  the  court  to  give  a  special 
charge  in  which  It  was  stated  substantially 
that  the  old  contract  would  prevail  until  a 
new  one  was  made.  The  charge,  while  tech- 
nically correct,  was  calculated  to  mislead  the 
Jury,  because  it  would  seem  to  require  the 
formal  abrogation  of  the  old  contract  and 
the  formal  making  of  a  new  one,  while,  If 
there  was  a  setting  aside  of  the  old  contract, 
it  arose  from  notice  to  appellant  that  it  had 


been  abrogated,  and.  If  there  was  a  nevr 
contract.  It  arose  from  a  continuance  by  ap- 
pellant In  the  service  of  appellee  after  actu- 
al notice  of  the  reduction  of  his  wages  pro- 
posed by  appellee.  A  charge  should  have 
been  framed  which  conformed  to  the  fact» 
of  the  case. 

The  charge  whose  rejection  is  complaluect 
of  in  the  fifth  assignment  was,  so  far  as  it 
went,  a  correct  proposition  of  law,  and  should 
have  been  given  by  the  court.  In  order  to 
bind  appellant  by  the  reduction  of  his  wages,, 
he  must  have  had  actual  notice  of  the  re- 
duction of  his  wages,  and  must  have  accept- 
ed the  reduction.  Of  course,  acceptance  or 
the  reduction  would  be  Indicated  by  his  re- 
mblnlng  in  the  service  of  appellee  after  full 
knowledge  of  the  reduction.  The  notice  must 
have  been  such  as  to  inform  appellant  that 
his  wages  had  been  reduced,  and  notice  that 
the  wages  of  others  had  been  reduced,  unless- 
his  were  also  included  therein,  would  not  be 
sufficient  notice. 

It  was  not  proper  to  ask  witnesses  whether 
every  one  but  appellant  had  accepted  the 
cut  La  wages,  or  if  there  was  any  reason  why 
appellant  should  have  been  excepted  frdtn 
the  reduction.  These  matters  were  not  is- 
sues In  the  case.  The  only  issue  was  as  tO' 
whether  there  was  a  general  reduction  of 
wages  and  as  to  whether  appellant  accepted 
the  reduction.  The  fact  that  all  others  bad 
accepted  the  cut,  and  tliat  there  was  no  rea- 
son for  excepting  appellant  from  the  general 
reduction,  could  not  affect  the  question  of  his 
knowledge  of  the  reduction  of  bis  wages  and 
his  acceptance  of  the  same.  The  court  erred 
In  permitting  the  introduction  of  such  testi- 
mony as  that  complained  of  in  the  sixth  as- 
signment of  error. 

Appellee's  manager  should  not  have  been 
permitted  to  testify  that  his  company  would 
have  lost  money  if  the  wages  had  not  been 
reduced.  The  propriety  of  the  reduction  of 
the  wages  was  not  an  issue  in  the  case,  and 
speculations  as  to  what  might  have  happened 
to  appellee  if  the  reduction  had  not  been 
made  were  not  made  to  assist  the  Jury  in  ar- 
riving at  a  decision  as  to  whether  the  reduc- 
tion had  been  made  and  appellant  had  ac- 
cepted it  after  notice  of  the  same.  The  evi- 
dence must  have  been  harmful  to  appellant 
If  it  was  considered  at  all. 

Testimony  as  to  other  mills  having  reduced 
the  wages  of  their  employes  was  totally  for- 
eign to  the  issues  in  this  case,  and  should 
have  been  excluded.  The  same  may  be  said 
as  to  the  opinions  of  witnesses  as  to  why 
employes  acc^ted  a  reduction  in  wages,  and 
the  statement  of  appellee's  manager  as  to 
what  purpose  he  had  In  view  in  cutting  down 
wages.  These  matters  were  totally  foreign 
to  the  Issues  in  the  case. 

It  was  proper  to  allow  testimony  of  the- 
notice  of  the  reduction  of  wages  given  by 
the  manager  at  the  meeting  of  the  employ^ 
called  by  him,  as  a  basis  for  showing  that 
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fiT.  liOniS  SOUTKWBSTBRN  RT.  CO.  OF 

TEXAS  V.  KING. 

<Court  of  Civil  Appeals  of  Texas.     Not.  18, 

1909.    Rehearing  Denied  Dec.  9,  1009.) 

Appeai,  aro  Ebsob  (I  836*)— Pbesukptions 

— ~^WAXD  oi*  Costs 

Rev.  St.  1895,  ait.  1436,  provides  that  on 
appeal  or  certiorari  taken  by  the  party  against 
whom  judgment  was  rendered  in  the  lower 
court,  if  the  judgment  of  the  upper  court  be 
against  him,  but  tor  a  less  amount,  he  shall  re- 
cover the  costs  of  the  upper  court,  but  shall  be 
adjudged  to  pay  the  costs  of  the  lower  court, 
and,  u  the  judgment  be  against  him  for  the 
same  or  greater  amount  than  in  the  lower  court, 
the  adverse  party  shall  recover  the  costs  of  both 
courts.  Article  1438  provides  that  the  court 
may,  for  good  cause,  to  be  stated  on  the  record, 
adjudge  the  costs  otherwise  than  as  provided  in 
article  1436.  Held  that,  where  no  reasons  are 
stated  on  the  record  for  adjudging  costs  other 
than  as  provided  by  article  1436,  it  will  be  pre- 
sumed on  appeal  that  good  cause  did  not  exist. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3782,  3787;  Dec  Dig.  { 
S36.*] 

Appeal  from  District  Court,  Morris  County; 
P.  A.  Turner,  Judge. 

Action  by  Henry  King  against  the  St  Lou- 
'  is  Southwestern  Railway  Company  of  Tex- 
as. Judgment  for  plalntifT,  and  defendant 
appeals.    Reformed  and  affirmed. 

J.  M.  Burford,  Glass,  Estes,  King  &  Bur- 
ford,  and  K.  B.  Perkins,  for  appellant.  W. 
B.  Moore,  for  appellee. 

WILLSON,  C.  J.  In  a  Justice  court  of 
Morris  county  appellee  recovered  a  judg- 
ment against  appellant  for  $190  and  costs. 
The  county  court  of  the  county  being  with- 
out jurisdiction  In  such  cases,  appellant  ap- 
pealed to  the  district  court,  where  a  Judg- 
ment against  It  In  appellee's  favor  for  $115 
and  costs  was  tendered.  From  the  latter 
Judgment  this  appeal  Is  prosecuted. 

The  contention  is  that  the  Judgment  Is 
«rrone0as.  In  that  It  adjudges  the  costs  of 
l>oth  the  Justice  and  the  district  court 
against  appellant,  notwithstanding  the  Judg- 
ment of  the  latter  court  was  for  a  less 
amount  than  the  amount  of  the  Judgment 
rendered  In  the  Justice  court  The  statute 
declares  that  "In  cases  of  appeal  or  certi- 
orari taken  by  the  party  against  whom,  the 
Judgment  was  rendered  In  the  court  below. 
If  the  Judgment  of  the  court  above  be 
against  blm,  but  for  a  less  amount,  such 
party  shall  recover  the  costs  of  the  court 
above,  but  shall  be  adjudged  to  pay  the 
costs  of  the  court  below;  if  the  Judgment 
be  against  him  for  the  same  or  a  greater 
amount  than  in  the  court  below,  the  adverse 
party  shall  recover  the  costs  of  both  courts." 


ed.  Id.  article  1438.  Why  the  court  refused 
to  adjudge  the  costs  as  directed  by  the  stat- 
ute does  not  appear  from  anything  In  the 
record.  He  may  have  had  "good  cause"  for 
so  refusing  and  for  adjudging  them  as  he 
did.  But  should  It  be  presumed  In  support 
of  the  Judgment  that  "good. cause"  for  his 
action  existed?  We  think  not  Lumpkin 
v.  Williams,  119  S.  W.  917.  The  right  con- 
ferred by  the  statute  to  have  the  costs  ad- 
Judged  as  it  directs  is  a  substantial  and  fre- 
quently an  Important  one.  It  could  not  have 
been  the  purpose  of  the  Legislature  to  leave 
Its  enforcement  to  an  unchallengeable  dis- 
cretion on  the  part  of  the  trial  Judge,  else 
It  would  not  have  required  that  his  reason 
for  otherwise  adjudging  them  should  be 
"stated  on  the  record."  On  the  contrary, 
we  think  the  purpose  In  requiring  the  rea- 
sons of  the  court  to  be  so  stated  was  to 
guard  against  the  exercise  by  him  of  an 
arbitrary  discretion  by  making  It  possible 
for  a  litigant  affected  by  the  ruling  always 
to  know  why  the  direction  of  the  statute 
was  ignored  In  his  case,  and,  if  he  sees  prop- 
er to  do  so,  to  present  for  review  In  an  ap- 
pellate court  a  question  as  to  the  aufBclency 
of  the  reasons  influencing  the  court  to  so 
Ignore  the  direction  of  the  statute.  We  are 
Inclined  to  believe  that  the  purpose  of  the 
statute  can  be  more  efTectually  accomplish- 
ed by  Indulging  a  presumption  that  "good 
cause"  did  not  exist,  when  none  is  "stated 
on  the  record,"  than  by  Indulging  a  pre- 
sumption in  such  a  case  that  "good  cause" 
did  exist  In  no  other  way  now  occurring 
to  us  can  the  right  of  a  party  who  may  be 
aggrieved  by  the  action  of  the  court  In  ad- 
judging costs  otherwise  than  as  directed  by 
the  statute  to  relief  be  better  protected  and 
enforced. 

The  Judgment  of  the  lower  court  will  be 
so  reformed  as  to  adjudge  the  costs  accruing 
In  the  district  court  in  favor  of  appellant 
against  appellee.  Instead  of  In  favor  of  the 
latter  against  the  former,  and  as  so  reform- 
ed It  will  be  affirmed.  The  costs  of  this  ap- 
peal will  be  adjudged  against  the  appellee. 


WISBGARVER  v.  YINGER  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oct  27, 
1909.    Rehearing  Denied  Dec  1,  1909.) 

1.  Principal  and  Suhett  ({  142*)— Liabiu- 
TT  o»  SuBETT— Defense. 

Where  a  surety  on  a  note  given  for  the 
price  of  corporate  stock,  bought  by  the  maker 
under  inducement  of  fraudulent  representations 
as  to  the  character  and  value  of  the  Eto<^, 
sought  to  escape  liability  on  the  ground  of  tlie 
extension  of  the  note  under  an  agreement  with 
the   maker   for   a    valuable   connderation    and 
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without  the  antttj'a  eooBent,  he  need  not  tender 
back  the  oorpoiate  stock. 

[Ed.  Note.— For  other  cases,  see  Principal 
and   Surety.   Cent  Dig.  {  390;    Dec.  Dif.  { 

2.  Pabtnebship  (I  8*)— BxiSTERCB  or  Rela- 
tion. 

That  a  surety  on  a  note  given  for  the 
price  of  corporate  stock  boneht  by  the  maker 
was  to  receive,  aa  compensation  for  the  use  of 
his  name,  an  interest  in  the  proceeds  of  the 
stock  did  not  show  that  he  was  a  partner  of 
the  maker  in  the  transaction. 

[Eld.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  13,  14 ;   Dec.  Dig.  i  3.*] 

a  Tbial  ({  60*)— Obdkb  or  Pboof. 

In  an  action  on  a  note  given  for  the  price 
of  corporate  stock,  defended  on  the  ground  of 
false  representations  as  to  the  value  of  the 
stock,  it  is  proper  for  the  court  to  admit  in  the 
first  instance  evidence  that  third  persons  made 
false  representations,  and  then  admit  evidence 
connecting  plaintiff  therewith. 

[£]d.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  §i  141,  142;   Dec.  Dig.  {  80.*] 

4.  DEPOsmoHB  a  77*)— Cebttficaik— RXQui- 

8ITES. 

Under  B«t.  St.  1896^  art.  2284,  requiring 
the  officer  before  whom  depositions  ar$  taken 
to  certify  on  the  envelope  inclosing  the  deposi- 
tions that  he  in  person  deposited  the  same  in 
the  mail  for  transmission,  etc.,  and  article  3507, 
providing  that  every  notary  public  shall  authen- 
ticate bis  official  acts  with  his  seal  of  office, 
the  certificate  of  a  notary  on  the  envelope  in- 
closing depositions  must  be  authenticated  by 
bis  official  seal. 

[Eid.  Note. — For  other  cases,  see  Depositions, 
Gent  Dig.  {  199;  Dec.  Dig.  |  77.*] 

5.  Depositions   (|   2*)— Statutes— Repeai. — 
Certificate- Requisites. 

Rev.  St.  1895,  art  2286,  requiring  the  post- 
master mailing  a  deposition  to  indorse  thereon 
that  he  received  it  from  the  officer  before  whom 
the  same  was  taken,  is  not  repealed  by  article 
2284,  requiring  the  officer  to  certify  on  the  en- 
velope containing  the  deposition  that  he  in  per- 
son deposited  the  same  in  the  mail,  but  the  two 
sections  are  in  force,  and  must  be  complied 
with. 

[Bd.  Note.— For  other  cases,  see  Depositioiis, 
Cent  Dig.  {  2;   Dec.  Dig.  {  2.*] 

&  Depobitionb  (i  75*)— Cebtificatb— RiQUi- 

The  certificate  of  the  officer  taking  deposi- 
tions on  written  interrogatories  propounded  un- 
der the  geneiul  statute  need  not  show  that  the 
witnesses  were  first  cautioned  and  sworn  to  tes- 
tify to  the  truth ;  the  statute  relating  thereto 
applying  only  to  depositions  taken  under  oral 
examination. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  184r-188;    Dec.  Dig.  |  75.*] 

Appeal  from  ijistrlct  Court,  McLennan 
County;  M.  Surratt  Judge. 

Action  by  Mrs.  E.  L.  Wisegarver  against 
Frank  T.  West,  M.  E.  Ylnger,  and  others. 
£'rom  a  Judgment  for  Insufficient  relief, 
plaintiff  appeals.  Afflrmed  In  part  and  re- 
versed in  part. 

Fisher  &  Sears,  Eugene  Williams,  and  W. 
B.  Carrlngton,  for  appellant  Sleeper,  Boyn- 
ton  &  Kendall  and  Sanford  &  Ross,  for  ap- 
pellee. 

FISHER,  C.  X  This  suit  was  brought  by 
plaintiff,  Mrs.  E.  L.  Wisegarver,  originally 


against  defendants  Frank  T.  West  and  M. 
E.  Yinger,  and  also  against  one  S.  T.  Coch- 
ran, wbo  was  thereafter  dismissed,  from  the 
case.  Plaintiff's  suit,  as  shown  in  her  sec- 
ond amended  petition  upon  which  she  went 
to  trial,  is  against  defendants  West  and  Yln- 
ger upon  a  note  for  $5,000  dated  January  29, 
1906,  due  on  or  before  six  montlia  after 
date,  proyidlng  for  Interest  and  attorney's 
fees,  and  secured  by  deed  of  trast  on  cer- 
tain lands  of  defendant  West  in  Coryell  and 
Hamilton  connties,  Tex.,  said  note  beln^  pay- 
able to  order  of  S.  T.  Cochran,  and  execut- 
ed "by  defendants  West  and  Yinger,  and  con- 
taining this  further  provision:  "This  note 
may  be  renewed  in  wtiole  or  in  part  for  an- 
other six  months  on  the  same  terms  by  tbe 
makers  hereof  at  tbelr  option" — plalntlir  al- 
leging that  said  Cochran,  for  valuable  con- 
sideration, assigned  said  note  and  lien  be- 
fore maturity  of  the  note  to  plaintiff,  who 
then  became  the  legal  owner  and  holder 
thereof,  and  that  said  defendants  renewed 
said  note  for  another  six  months,  in  accord- 
ance wltl^  said  provision  in  said  note,  and 
that  said  note  had  never  been  paid  in  whole 
or  In  part,  wherefore  plaintiff  prayed  for 
Judgment  against  West  and  Yinger  for  prin- 
cipal, interest,  and  attorney's  fees  due  on 
said  note  and  for  foreclosure  of  her  deed 
of  trust  Hen,  and  costs,  general  and  special 
relief.  Defendant  West  answered,  as  shown 
in  his  first-amended  answer,  upon  which 
he  went  to  trial,  setting  tip  fraud  on  the 
part  of  plaintiff  in  securing  said  note,  and 
fraudulent  conspiracy  between  plaintiff  and 
the  stockholders  and  directors  of  a  certain 
corporation  known  as  the  Rock  Island  Con- 
struction Company  for  stock,  in  which  he 
alleged  said  note  was  given,  and  further 
that  said  note  was  extended  without  his 
consent,  he  being  a  surety  thereon,  and 
prayed  that  said  note  and  Hen  be  canceled. 
Defendant  Yinger  answered  in  his  second 
amended  answer,  upon  which  he  went  to 
trial,  wherein  he  adopted  the  allegations  of 
defendant  West,  contained  in  bis  amended 
answer  above  referred  to,  on  tbe  issue  of 
fraud  and  fraudulent  conspiracy,  so  far  as 
applicable,  and  further  set  up  that  plaintiff 
had  agreed  to  make  a  credit  on  said  note 
of  $1,500,  which  she  had  not  done,  and  pray- 
ed that  In  no  event  she  should  have  Judg- 
ment for  more  than  $3,677  with  6  per  cent 
Interest  from  June  23,  1906.  Plaintiff  an- 
swered the  pleadings  of  West  and  Yinger 
by  her  second  supplemental  petition,  wliere- 
in,  after  specially  excepting,  she  set  up  good 
faith  on  her  part;  that,  if  there  was  a  bind- 
ing agreement  to  extend,  West  had  con- 
structive notice  of  such  agreement  to  ex- 
tend; ratification  by  him  of  Yinger's  acts; 
estoppel ;  that  West  was  a  ]oint  maker 
with  Yinger  of  the  note  sued  on,  and  not  an 
accommodation  maker;  that  West  and  Yin- 
ger were  partners;    that  defendants  were 
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estopped  to  deny  the  binding  effect  of  the 
note ;  and  that  defendants  had  constructlTe 
knowledge  of.  all  the  facts  set  up  by  them. 
Upon  a  trial  before  a  Jury  a  Judgment  was 
rendered,  September  19,  1008,  that  plaintiff 
recover  of  defendant  Ylnger  $6,370.87,  with 
6  per  cent  Interest  thereon  from  date  of 
Judgment,  and  costs,  and  In  fbvor  of  de- 
fendant West,  and  decreeing  that,  as  to  the 
note  and  Uen  and  all  other  causes  of  action 
set  up  by  plaintiff  against  West,  he  go  hence 
without  day,  and  recover  of  plaintiff  and 
the  sureties  on  her  cost  bond  his  costs,  and 
that  said  note  and  Uen  be  canceled,  and  that 
the  cloud  created  by  said  deed  of  trust  be 
removed. 

Appellant's  first  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give  a 
peremptory  Instruction  for  a  verdict  in  fa- 
vor of  the  plaintiff  against  both  Ylnger  and 
West  for  the  full  sum  sued  for,  and  for  a 
foreclosure  of  the  deed  of  trust  executed  by 
West  to  secure  the  notes  sued  upon.  There 
are  a  number^  of  assignments  of  error,  prac- 
tically to  the  same  effect,  in  which  It  Is 
stated  that  the  court  erred  In  overruling  the 
appellant's  motion  for  a  new  trial  on  ac- 
count of  the  Insufficiency  of  the  evidence 
upon  which  the  verdict  and  Judgment  In  ap- 
pellee West* s  favor  are  based.  All  of  these 
assignments  have  been  considered  and  are 
overruled;  and  as  the  case  will  be  revers- 
ed, we  think  it  proper  to  decline  to  further 
express  our  views  upon  the  evidence. 

There  are  a  number  of  assignments  of  er- 
ror complaining  of  the  action  of  the  court 
in  refusing  special  Instructions  requested  by 
appellant,  and  there  are  some  assignments 
which  complain  of  the  charge  of  the  court 
and  of  special  Instructions  given  at  the  re- 
quest of  appellee  West.  We  think  the 
ctiarge,  when  considered  In  connection  with 
the  special  charges  given  at  the  request  of 
the  appellant  and  the  appellee,  is  sufficient 
to  cover  all  of  the  Issues  presented  by  the 
record,  with  the  exception  of  appellant's 
special  Instruction  No.  10,  which  is  set  out 
on  page  79  of  appellant's  brief.  The  charge 
of  the  court  did,  in  a  negative  way,  present 
this  question;  but,  in  view  of  the  special 
request,  we  think  this  charge  should  be  sub- 
mitted upon  another  trial.  Of  course.  If 
appellee  Vf.eat  knew  of  the  alleged  fraud 
that  had  been  perpetrated  upon  him  when 
he  bought  the  stock  from  the  promoters  of 
the  Construction  Company,  he  Is  In  no  con- 
dition to  complain.  Charge  No.  10  pointedly 
calls  the  Jury's  attention  to  this  question. 

One  of  the  q>eclal  charges  which  was 
properly  refused  is  to  the  effect  that,  before 
West  could  recover,  he  should  have  tender- 
ed back  the  stock  for  which  the  note  was 
given.  Certain  facts  appear  from  the  rec- 
ord to  show  that  this  was  not  required  to 
be  done.  West  claimed  that  he  was  surety 
for  Ylnger,  and  that  the  extensiim  of  the 
note  under  an  agreement  between  appellant 
and  Ylnger,  for  a  raluable  consideration,  re- 


leased him.  Of  course  to  assert  this  de- 
fense it  was  not  necessary  that  the  stock 
should  be  tendered.  Further,  there  Is  some 
evidence  tending  to  show  that  the  stock  in 
question  was  worthless. 

One  of  the  requested  charges,  and  which 
was  correctly  refused,  is  to  the  effect  that 
as  it  appears  that  West  and. Ylnger  were  to 
share  in  the  profits  of  the  sale  of  the  stock, 
they  would  be  held  as  partners,  and  that 
a  renewal  of  the  note  or  extension  of  time 
by  agreement  between  Ylnger  and  appellant 
would  not  release  West.  The  charge  as 
framed  loses  sight  of  the  fact  that  it  was 
shovm  by  West  that  he  and  Ylnger  were  not 
partners,  and  that  he  was  to  receive  an  In- 
terest In  the  proceeds  of  the  stock  merely 
as  compensation  for  the  use  of  his  name  in 
securing  Ylnger's  note. 

Appellant's  thirtieth,  thirty-first,  and  thir- 
ty-second assignments  complain  of  the  ac- 
tion of  the  trial  court  in  admitting  testimo- 
ny to  the  effect  that  Cochran,  Davis,  and 
others  made  certoln  false  representations 
to  West  as  to  the  character  and  value  of 
the  stock  which  was  consideration  of  the 
notes  sued  upon.  One  of  the  propositions 
presented  under  these  assignments  Is  to  the 
effect  that  such  evidence  should  not  have 
been  heard  until  proof  had  been  offered 
showing  that  the  appellant  participated  In 
the  fraud,  or  had  notice  of  it  The  objection 
goes  merely  to  a  question  of  practice,  which 
involves  the  order  In  which  the  evidence  is 
offered,  and  we  do  not  think  that  any  error 
was  committed  by  the  trial  court  There 
could  not  well  have  been  evidence  of  plain- 
tiff's knowledge  or  partlclpancy  in  the  fraud 
alleged  by  West  until  there  had  been  some 
evidence  of  fraud  presented.  We  think 
that  the  court  logically  pursued  the  correct 
course;  that  the  evidence  of  fraud  should 
properly  be  first  Introduced,  then  followed 
by  evidence  showing  the  plaintiffs  connec- 
tion with  or  knowledge  of  It. 

The  thirty-fifth  assignment  of  error  com- 
plains of  the  charge  because  It  does  not  set 
out,  or  attempt  to  set  out,  the  issues  raised 
by  the  appellant's  petition.  In  view  of  an- 
other trial  we  suggest  that  the  court  more 
fully  state  the  plaintiff's  case,  either  In  its 
general  charge,  or  in  a  charge  requested  by 
appellant  to  that  effect 

There  is  reversible  error  shown  by  the 
thirty-ninth,  fortieth,  forty-first,  and  forty- 
second  assignments  of  error.  The  first  two 
assignments  named  complain  of  the  action 
of  the  trial  court  in  falling  to  sustain  plain- 
tiff's motion  to  quash  the  depositions  of 
Mrs.  McAuley  and  Mrs.  Walton  and  M.  E. 
Ylnger,  on  the  ground  that  the  certificate  - 
of  the  notary  indorsed  on  the  envelopes,  in- 
closing the  depositions  Is  not  accompanied 
with  an  impression  of  his  seal  of  office. 
Article  2284  of  the  statutes  as  amended 
CLaws  1007,  p.  186,  c.  91)  states  that  the 
officer  shall  certify  on  the  envelope  inclos- 
ing depositions  that  he  in  person  d^;>oslted 
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Revised  Statutes  of  1805  that  every  notary  I 
public  shall  provide  a  seal  of  office,  and  he 
shall  authenticate  all  his  official  acts  there- 
with.   This  last  statute  should  he  read  Ir 
connection  with  the  first.     It  Is  true  th« 
the  first  says  that  the  officer  shall  certif 
hnt  It  does  not  state  that  that  shall  be  do 
under  his  signature  and  seal  of  office;    ' 
It  Is  clear  from  article  3507  that  all  of 
official  acts  shall  be  authenticated  hy 
seal  of  office.    Indorsing  the  certificate 
on  the  envelope  la  certainly  an  official 
It   is   one  required   and   demanded  b 
law,  and  we  know  of  no  reason  that  ' 
given  why  the  act  of  making  the 
cate  In  a  case  of  this  character  wo' 
be  official.    He  does  not  do  it  as  an 
ual,  but  It  is  solely  as  an  official 
performs  this  service. 

The   second    two   assignments   r 
complain  of  the  action  of  the  trla 
overruling  appellant's  motion  to 
depositions  of  tliese  witnesses   ' 
of  the  fact  that  the  postmaster 
to  indorse  on  the  envelope  that 
the  deposition  from  the  hands 
cer   before  whom   they  were 
think  this  objection  w«Il  take 
tended  that  the  article  of  tb 
viously  referred  to,  making 
the  officer  before  whom  the 
taken  to  certify  that  Ite  ha 
same  in  the  mail  for  trans 
effect,  if  not  directly,  rep< 
article  2288  as  requires  tb 
the  postmaster.     We  do* 
he  the  case.    It  Is  merel; 
of  a  double  duty,  looklnj 
and  the  Legislature  may 
son  satisfactory  to  It, 
double  check  was  an  <> 
We  see  no  reason  why  t 
not  be  consistently  p* 
dllFerent  officers. 

We  overrule  the   ' 
of  error,  which  alsc 
tion  of  the  court  in 
depositions  of  these 
ed  that  the  certlfic 
witnesses  were  fir 
to  testify  to  the 
slon  of  the  statr 
when  taken  unde 
was  not  intender 
swers  are  takes 
propounded  un(^ 

The  certlflca 
forty-fourth  a' 
substantially 

For  the  err 
as   between 
Is  reversed,  i 


•For  ottaar  car 
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tained  by  tbe  conrtf  and,  upon  plaintiff's 
declining  further  to  amend,  a  final  decree 
was  entered  dismissing  his  suit  Plaintiff 
has  appealed  from  the  decree,  and  has  as- 
signed as  error  the  ruling  of  the  court  sns- 
talning  the  demurrer  to  bis  petition. 

Tbe  allegations  in  tbe  petition  are  sub- 
stantially: That  on  the  day  his  suit  was 
filed  he  was  In  actual  possession  of  certain 
real  estate  therein  described,  holding  the 
same  as  the  tenant  of  W.  F.  Miller,  and  had 
been  In  quiet,  lawful,  and  peaceable  posses- 
sion thereof,  using,  enjoying,  and  cultivat- 
ing the  same  for  about  six  years  prior  to 
March  14,  1908;  that  on  or  about  the  last- 
named  date  plaintiff  began  to  plow  the  land, 
seed  it  with  com  and  vegetables,  when  de- 
fendants threatened  him  with  violence,  threw 
stones  at  him,  commanded  him  not  to  plant 
or  seed  the  land,  and  threatened  to  pour  hot 
water  on  him  if  he  did  not  desist  from  work- 
ing on  said  premises;  that  plaintiff  verily 
believes  that  defendants  will  carry  out  their 
said  threats  and  assault  blm  if  be  should 
prosecute  his  said  lawful  work;  that  If  the 
land  is  not  planted  with  seed  and  properly 
cultivated  at  this  time  of  the  year  (the  time 
the  suit  was  brought).  It  will  be  impossible 
for  plaintiff  to  raise  any  crop  upon  it,  be- 
cause too  late  In  tbe  season;  and  that  de- 
fendants are  insolvent  and  unable  to  respond 
in  damages.  Then  follows  tbe  prayer  for 
the  Injunction.  We  are  of  the  opinion  that 
the  assignment  of  error  is  well  taken.  The 
rule  Is  well  settled  that  where  the  conduct 
complained  of  will  cause  irreparable  injury 
to  property  rights,  for  which  there  is  no  ade- 
quate redress  In  a  court  of  law,  equity  may 
properly  Interfere  by  injunction,  and  the 
fact  that  the  same  acts  are  declared  to  be 
Times  by  the  law  of  the  state,  and  are  pun- 
ishable as  such,  constitute  no  defense  to  is- 
suing the  writ  of  Injunction.  Under  such  cir- 
cumstances the  court  may  properly  grant  the 
relief;  but  in  so  doing  it  acts  solely  for  the 
purpose  of  protecting  property  rights  from 
irreparable  damage,  and  In  no  way  Interferes 
with  the  enforcement  of  the  criminal  laws 
of  the  state.  High  on  Injunctions  (4tb  Ed.) 
t  1415h.  In  such  cases'aotual  violence  <s  not 
necessary  to  justify  such  relief,  but  it  Is  re- 
garded as  sufficient  if  there  Is  such  a  sugges- 
tion or  display  of  force  as  to  result  in  moral 
Intimidation  and  coercion  and  in  forcing  a 
person  of  reasonable  and  ordinary  courage 
to  a  course  which  he  would  otherwise  not 
pursue.  O'NeO  v.  Behanna,  182  Pa.  236,  37 
Atl.  843,  38  L.  R.  A.  382,  61  Am.  St.  Rep. 
702;  Jersey  City  Printing  Co.  v.  Cassidy, 
63  N.  J.  Eq.  759,  53  Atl.  230;  Vegelahn  v. 
Ountner,  167  Mass.  92,  44  N.  B.  1077,  35  li. 
S.  A.  722,  57  Am.  St.  Rep.  443. 

It  is  said  in  High  on  InJ.  (4th  Ed.)  i  772b, 
that:  "An  examination  of  the  later  authori- 
ties upon  the  subject  of  injunctions  against 


trespass  discloses  a  decided  tendency  to  adopt 
the  adequacy  or  inadequacy  of  the  legal 
remedy  as  tbe  sole  and  ultimate  test  to 
the  right  of  equitable  relief  in  such  cases, 
and  it  would  seem  that  tbe  question  of 
irreparable  injury  is  of  Importance  only  in 
so  far  as  it  bears  upon  this  fundamental 
question  of  l^al  remedy."  Tbe  cases  of 
Sumner  v.  Crawford,  91  Tex.  129,  41  S.  W. 
994,  Lone  Star  Salt  Co.  v.  Texas  Short  Line 
Ry.  Co.,  86  S.  W.  385,  City  of  Galveston 
V.  Mistrot,  104  S.  W.  417,  and  Chancey  v. 
Allison,  107  S.  W.  605,  are  in  line  with 
and  illustrate  the  tendency  of  the  modern  au< 
thorltles.  Assuming  the  allegations  In  plain- 
tiff's  petition  as  true,  and  indulging  every 
reasonable  intendment  In  its  favor,  which 
must  be  done  in  testing  its  sufficiency 
as  against  a  general  demurrer,  it  appears 
that  plaintiff  was  treated  with  such  acts  as 
would  cause  him  Irreparable  injury  to  his 
property  rights.  For  certainly  his  right  to 
plant  and  cultivate  his  land  and  enjoy  the 
products  thereof,  were  property  rights  which 
he  was  entitled  to  exercise  and  enjoy  with- 
out let  or  hindrance  from  the  wrongful 
acts  done  and  threatened  by  tbe  defendants. 
It  cannot  be  said  as  a  matter  of  law  that 
such  acts  done  and  threatened  by  them  were 
not  such  as  might  force  a  person  of  reason- 
able and  ordinary  courage  to  a  course  which 
be  would  not  otherwise  pursue.  The  plain- 
tiff, though  he  might  have  legally  resorted 
to  force  and  violence  to  protect  his  property 
rights  from  the  trespasses  of  defendants,  was 
not  compelled  to  do  so,  but  had  the  right  to 
resort  to  the  strong  restraining  hand  of  equi- 
ty to  protect  such  rights  from  the  aggressions 
of  defendants,  who  were  insolvent,  and  could 
not  respond  in  damages  for  their  trespasses 
upon  such  rights  of  plaintiff. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


WHELESS  T.  W.  T.  DAVIS  &  SON. 

(Court  of  Civil   Appeals  of  Texas.     Nov.   18, 

1909.    Rehearing  Denied  Dec.  9,  1906.) 

1.  Appeal  ano  Erbob   (§   1027*)— Harmless 
Ebbor— Erbobb  Not  Afteotino  Result. 

Where,  in  libel,  the  truth  of  the  state- 
ments complained  of  was  established  without 
dispute  as  a  defense,  as  authorized  by  Gen. 
Laws  1901,  p.  30.  c.  26,  so  that  the  only  proper 
judgment  that  conid  be  rendered  was  the  one 
rendered  for  defendant,  errors  committed  by  the 
trial  court  were  not  ground  for  reversal, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4033 ;   Dec,  Dig.  {  1027,*] 

2,  lilBEL    AND    SLANDKB    ({    54*)— ACTION    FOB 

Libel— Defenses— TRinn. 

Under  Oen.  Laws  1901,  p.  30,  c.  26,  pro- 
viding that  in  libel  the  truth  of  the  statements 
complained  of  shall  be  a  defense,  the  defense 
of  truth  pleaded  and  proved  is  a  complete  one, 
thoDgb  the  statements  were  libelous  per  se. 

[Ed.   Note.— For  other   cases,   see   Libel   and 
Slander,  Cent  Dig.  {  152;   Dec.  Dig.  {  54.*] 
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diet  ander  peremptory  instructions;  it  not  be- 
ing error  to  peremptorily  instruct  wlien  there 
ia   no   issue  of   fact. 

[Ed.  Note. — For  otiier  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {§  356-364;  Dec.  Dig.  S 
123.*] 

4.  Libel   AifD    Slandeb   ({   54*)— Defense— 
Tbuth. 

Where,  in  libel,  based  on  a  statement  that 
plaintiff  was  indebted  to  a  hotel  for  entertain- 
ment, and  that  while  so  owing  it,  he,  without 
notice  to  the  hotel  management,  and  in  violation 
of  the  rules,  removed  his  trunk  from  the  hotel, 
leaving  the  bill  unpaid,  the  evidence  conclu- 
sively showed  that  plaintiff  left  the  hotel  while 
indebted  for  entertainment  there;  that  he  pro- 
cured his  trunk  without  saying  anything  to  the 
hotel  management,  and  the  hotel  management 
did  not  know  that  the  trunk  was  moved  out 
until  plaintiff  had  left  town— the  truth  of  the 
libelons  statement  was.  shown,  though  plaintiff 
had  claimed  an  offset  to  his  bill  which  had  been' 
contested,  and  showed  that  be  did  not  usually 
obey  the  rules  of  hotels  as  to  the  removal  of 
baggage,  without  showing  that  the  hotel  man- 
agement knew  that  fact. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  152;  Dec.  Dig.  |  54.*] 

5.  PABTNsaisHn'  (I  153*)— Slander  bt  Pabt- 

NEB— LlABlLITT  OF  FiBM. 

A  panner  is  not  liable  for  slanderous  words 
uttered  by  his  copartner,  where'  it  does  not 
appear  that  the  words  were  made  in  further- 
ance of  the  firm  business,  or  specially  author- 
ized by  the  firm,  or  subsequently  ratified  by  it 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  274;    Dec.  Dig.  8  153.*] 

6.  PABTNkBBHIP  ({   153*)— SlaNDEB   BT   PABT- 

NEB—CoNSPiBACT— Liability  of  Firu. 
A  conspiracy   between   a   partner  and  an 
emplo^^  of  the  firm  to  slander  one,  with  which 
conspiracy  the  copartner  is  not  connected,  does 
not  render  the  firm  liable  for  the  slander. 

[Eid.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  274;    Dec.  Dig.  {  153.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  T.  D.  Montrose,  Judge. 

Action  by  L.  L.  Wheless  against  W.  Y.  Da- 
vis &  Son.  From  a  Judgment  for  defendants, 
plaintiff  appeals.   AfiBrmed. 

This  action  was  brought  by  appellant 
against  the  appellees,  W.  X.  and  Merrick 
Davis,  as  a  copartnership  owning  and  operat- 
ing, under  the  management  of  Mrs.  W.  Y. 
Davis,  the  wife  of  W>.  Y.  Davis  and  mother 
of  Merrick  Davis,  &e  Merrick  Hotel  in  Paris, 
Tex.,  at  which  hotel  appellant  had  been  stop- 
ping prior  to  the  happening  of  the  matters 
be  complains  of.  The  action  grew  out  of  an 
Indebtedness  of  $10,  admittedly  due  by  ap- 
pellant to  the  hotel  as  a  balance  on  his  t)oard 
bill,  against  which  he  claimed  an'  offset  by 
reason  of  failure  by  the  hotel  management 
to  produce  and  return  to  him  a  picture,  "The 
Smokers,"  which  he  had  left  hanging  in  the 
hotel  office,  and  In  charge  of  the  hotel  while 
a  guest  there.  By  the  petition  the  cause  of 
action  Is  twofold,  and  based  upon  alleged 


changing  of  his  territory,  as  the  sales  rep- 
resentative of  the  Continental  Tobacco  Com- 
pany, under  tbe  supervision  of  H.  A.  Ben- 
ton, from  Paris  to  Dallas.  The  slander  was 
charged  in  the  alleged  malicious  statements 
of  Mrs.  Davis  and  Merrick  Davis  acting  to- 
gether, in  substance,  that  appellant  tiad  slip- 
ped his  trunk  out  of  the  hotel,  and  had  run 
away,  leaving  his  board  bill  unpaid,  made  In 
the  presence  and  hearing  of  tbe  guests  of 
the  hotel  and  certain  friends  and  acquaint- 
ances of  his  named.  The  court  in  the  trial 
did  not  submit  tbe  allegation  of  inlander  to 
the  Jury,  for  reasons  given  In  tbe  inllng, 
wbich  la  complained  of. 

The  libel  was  charged  in  the  alleged  false 
and  malicious  statements  contained  In  a 
letter  written  by  Merridc  Davis  to  H.  A. 
Benton,  manager  of  the  Continental  Tobac- 
co Company  and  immediate  employer  of  ap- 
pellant, and  by  tbe  hotel  management  to  tbe 
Continental  Tobacco  Company,  and  to  tbe 
secretary  of  tbe  Hotel  Keepers'  Association, 
of  which  this  hotel  was  a  meml)er,  and  in 
the  official  bulletin  No.  9,  based  on  this  letter 
issued  and  sent  by  the  association  to  its 
members.  Tbe  alleged  defamatory  matter  in 
tbe  letter  to  Benton  is  declared  as:  "He  told 
our  clerk  he  guessed  he  would  pay  the 
amount  if  held  down  to  a  pinch  and  not  be- 
fore. The  pinch  didn't  come  owing  to  bis 
getting  out  of  tbe  bouse  in  the  manner  in 
which  he  did,  and  that  is  why  the  matters 
stand  as  they  now  are,  tbe  bill  unpaid.  In 
leaving  tbe  hotel  he  went  to  our  porter,  who 
makes  the  trains,  and  gave  him  the  order 
about  getting  out  bis  personal  trunk  and 
didn't  say  a  word  to  the  office  about  it, 
where  of  course  all  orders  for  baggage 
should  be  given,  nor  was  it  known  to  the 
office  until  after  the  train  had  left,  and  Lon, 
trunk  and  all  were  out  of  reacli.  The 
amount  $10  is  the  correct  amount  due  us  by 
Mr.  Wheless  when  be  left  last,  that  is  Just 
as  otu:  Mr.  Edwards  makes  it  up.  My  moth- 
er says  that  at  no  time  did  Lon  ever  offer 
to  pay  the  difference  to  her  if  the  picture  was 
produced.  She  tried  repeatedly,  and  one 
time  particularly,  to  find  out  tbe  reason  why 
be  would  not  settle  up  in  full  and  failed  to 
get  any  mtxe  satisfaction  than  that  he  would 
settle  it  all  up  at  some  future  time.  Seems 
that  he  wanted  to  keep  putting  it  off  as 
much  as  possible.  He  was  a  pretty  hard  sub- 
ject to  get  any  kind  of  money  out  of  and  it 
was  all  we  could  do  to  get  him  to  make  set- 
tlement at  all."  By  an  innuendo  it  was 
averred  that  "Lon"  meant  appellant,  and 
that  in  writing  "Tbe  pinch  didn't  come  ow- 
ing to  bis  getting  out  of  the  house  in  tbe 
manner  in  which  be  did"  it  was  Intended  and 
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meant  to  convey  to  appellant's  employer  the 
defamatory  charge  against  appellant  that  he 
had  slipped  his  trunk  out  of  the  Merrick 
Hotel,  leaving  a  part  of  his  hoard  bill  un- 
paid. This  letter  was  offered  In  evidence, 
and  is  quite  lengthy,  and  purports  in  terms, 
when  read  connectedly  and  in  its  entirety,  to 
make  a  statement,  with  full  particulars,  of 
the  Indebtedness  of  appellant  to  the  hotel, 
and  the  claim  of  appellant  in  regard  there- 
to, and  his  claim  of  the  reasons  for  not  pay- 
ing the  same,  and  the  manner  In  which  he 
left  the  hoteL  The  letter  purports  to  have 
been  written  at  the  request  of  Benton,  and 
commences  with  the  words:  "When  you 
were  here  last  we^  you  remember  I  had 
quite  a  lengthy  conversation  with  you  in 
regard  to  a  $10  balance  that  we  had  against 
Mr.  L.  L.  Whelesa.  Ton  told  me  to  just  get 
the  particulars  together  and  write  them  to 
you  and  that  you  would  see  that  tiie  amount 
was  paid.  I  would  have  written  you  sooner 
but  was  waiting  for  a  reply  to  a  letter  that 
Mr.  Edwards  our  clerk  wrote  to  Mr.  Whe- 
less  a  day  or  two  after  he  left  Dallas  tell- 
ing him  that  if  the  difference  was  not  set- 
tled at  an  early  date  what  modes  we  were 
going  to  use  to  get  same."  The  balance  of 
the  letter  continues,  with  statements  and  par- 
ticulars mentioned. 

The  statements  in  the  letter  to  the  Ck>n- 
tinental  Tobacco  Ck>mpany  were  alleged  to 
be  false,  and  written  with  malicious  Intent 
to  injure  appellant  with  his  employer  and  in 
his  business,  and  were  defamatory  as  im- 
peaching his  honesty,  and  exposing  blm  to 
contempt  and  hatred  and  ridicule  and  finan- 
cial injury.  The  letter,  which  was  in  evi- 
dence, properly  addressed  to  such  company, 
reads:  "Some  time  ago  you  had  one  Mr. 
li.  L.  Wheless  representing  your  compai^  in 
Paris  and  immediate  territory  who  made  this 
place  (The  Merrick  Hotel)  his  headquarters 
during  the  entire  time  that  be  had  this 
territory.  When  Mr.  Wheless  was  transfer- 
red to  another  territory  he  left  Paris  indebt- 
ed to  us  in  the  amount  of  $10  balance  on 
his  hotel  bill  whlcb  he  now  positively  refus- 
es to  pay,  and  we  have  put  forth  every 
available  effort  to  collect  this  balance  from 
him,  but  it  seems  to  no  avail.  We  write 
now  to  know  whether  or  not  you  feel  dis- 
posed to  lend  us  any  aid  in  collecting  this 
balance  on  Mr.  Wheless'  hotel  bill,  ^t  any 
rate  we  shall  greatly  appreciate  a  reply  to 
this  letter  and  any  other  assistance  you  may 
feel  disposed  to  give  will  be  greatly  appre- 
ciated and  considered  a  great  favor  to  us." 

The  libel  in  the  letter  written  to  the  sec- 
retaiy  of  the  Hotel  Keepers'  Association,  and 
the  official  bulletin  based  on  this  letter,  is- 
sued and  sent  by  the  association  to  its  mem- 
bers, was  on  the  allied  false  and  malicious 
statements  of  appellees,  as  follows:  "Dear 
Sir:  Below  you  will  find  the  names  of  two 
delinquents,  one  of  whom  at  least  you  may 
know  quite  well;  L.  L.  Wheless  $10,  Conti- 
nental Tob.  Co.,  reg.  out  of  D^las."    Tbn 


other  name  this  court  does  not  regard  as  ma- 
terial to  mention.  The  bulletin  mentioned- 
and  which  was  by  the  association  publlahed 
to  its  members  ^eads,  as  matwlal  to  this 
case:  "Official  Delinquent  Bulletin  Mo.  V, 
Texas  Hotel  Keepers'  Association.  Cleburne, 
Texas,  4,  14,  1904.  Dear  Sir:  The  following 
people  have  been  reported  delinquent  since 
last  report:  Name,  L.  L.  Wheless — City,  Par- 
Is— Hotel  Amount,  $10." 

It  was  alleged  that  the  association  existed 
and  had  for  Its  object  to  notify  the  differ- 
ent hotels  who  are  members  of  said  asso- 
ciation of  any  person  who  falls  to  pay  his 
hotel  bill  where  such  person  has  been  a 
guest,  and  such  person  is  thereafter  blacklist- 
ed by  said  association,  and  no  hotel  will  re- 
ceive such  person  as  a  guest  until  he  pays 
in  advance  or  gives  a  satisfactory  reference 
or  explanation.  The  evidence  shows,  admit-, 
tedly  by  appellant,  that  he  was  due  and 
owing  appellees  the  sum  of  $10,  as  the  bal- 
ance due  on  a  board  bill,  when  he  finally 
left  the  hotel.  The  evidence  further  shows 
that  appellant,  while  he  was  a  guest  of  the 
hotel,  placed  on  the  office  wall  a  picture  in 
the  care  and  charge  of  the  hotel,  and  that 
the  hotd  management  lost  or  mislaid  same 
and  faUed  to  return  to  him;  that  appellant 
claimed  an  offset  or  counterclaim  against  the 
debt  for  board  claimed  to  be  due  by  him 
to  appellees.  The  evidence  is  sufficient,  we 
think,  to  warrant  the  finding  by  us  that  ap- 
pellant had  offered  to  pay  the  debt  claimed 
If  appellees  would  return,  or  account  for, 
the  picture,  and  that  appellees  so  knew  at- 
the  time  of  the  written  communications  com- 
plained of.  It  was  indisputably  shown  by 
the  evidence  that  appellant,  at  the  time  be 
finally  left  the  hotel  for  Dallas,  had  the  por- 
ter of  the  hotel  take  his  trunk  from  his. 
room  for  transfer  to  the  depot,  and  that  he 
did  not  make  request  of  the  hotel  clerk  to 
have  his  trunk  so  taken,  and  did  not  make 
knovm  to  the  clerk  or  management,  as  was. 
required  by  the  hotel,  the  fact  that  be  had 
the  trunk  so  taken  out  In  fact  appellant 
testified:  "I  did  not  leave  any  word  at  the 
office  to  have  my  trunk  carried  from  my 
room;  never  do;  never  did."  We  make  the 
finding  that  the  statements  complained  of  in 
the  letters  were  indlBputably  proved  to  be 
true  in  fact  The  trial  was  before  a  Jurj-, 
and  In  accordance  with  their  verdict  a  judg-. 
ment  was  rendered. 

Dudley  &  Dudley,  Burdett  &  Connor,  and 
B.  Sturgeon,  for  appellant  Moore,  Park  & 
Birmingham  and  Lightfoot  liong  A  Worth- 
am,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
If  in  an  action  for  libel  the  truth  of  the 
statements  in  such  publication  is  a  defense 
to  such  action,  and  we  think  It  should  be  so' 
ruled,  then  in  this  case,  the  truth  of  the 
published  statements  complained  of  appear-' 
Ing  In  the  evidence,  as  It  does,  indlevutably< 
true  in  fact,  It  must  be  held,  we  think,  that' 
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court  (Pearson  v.  Burdltt,  26  Tex.  172, 80  Am.  j  convert  the  fact,  whlcli  was  true,  of  there 
Dec.  649)  would  not  be  ground  for  reversal  i  being  an  indebtedness  to  the  hotel,  into  a 
(Gen.  Laws  1901,  p.  30,  c.  26 ;  Cranflll  v. !  false  and  defamatory  statement  A  debtor 
Hayden,  97  Tex.  544,  80  S.  W.  609 ;  Mitchell  '  may  claim  an  offset  to  his  bill,  and  may  be 
v.  Spradley,  23  Tex.  Civ.  App.  43,  56  S.  W,  '  legally  entitled  to  the  offset,  but  until  set- 
134 ;  Dem.  Pub.  Co.  v.  Jones,  83  Tex.  302,  18  tied,  by  agreement  of  the  parties  or  process 
S.  W.  652 ;  Newell  on  L.  and  S.  651,  par.  68 ;  of  law,  the  fact  remains  as  true  that  he  Is 
18  A.  &  E.  Ency.  Law,  1067).  The  state-  Indebted.  It  does  not  appear  from  the  rec- 
ments  published  being  proved  true,  the  Im-  ord  that  appellees  had  agreed  to  credit  the 
putatlon  or  inference  naturally  arising  from  board  bill  to  the  value  of  the  picture,  or  had 
statements  is  Justified  by  the  truth  of  the  adjusted  the  claim  of  appellant  in  any  way 
statements.  And  the  defense  of  truth  under  so  as  to  malce  the  statement  as  to  Indebted- 
the  statute  and  authorities  cited  would  be  ness  by  appellant  false  and  untrue,  but  it 
complete  if  'pleaded  and  proved,  as  in  this  '  does  affirmatively  appear  that  appellees 
case,  even  If  the  published  statements  were '  were  denying  liability  for  the  picture  and 
Iit)elous  per  se,  as  contended  for  by  appel-  '■  appellant's  claim  to  its  value.  The  value 
lant,  and  which  we  are  inclined  to  so  hold  of  the  picture  is  not  conclusively  shown.  Ac- 
In  this  case.  If  the  statements  were  true,  i  cording  to  the  testimony  of  appellees,  the 
and  conclusively  shown,  even  admitted,  there  I  picture  was  an  advertisement  and  reasonably 
was  no  issue  for  the  Jury  to  determine  in  I  worth  $1.  According  to  appellant,  the  pic- 
the  case,  and  appellees  would  have  been  en- 1  ture  was  of  extrinsic  value  to  him,  but  he 
titled  to  a  verdict  under  peremptory  instruc- !  does  not  place  any  money  value  on  it  But 
tion  from  the  court  It  is  not  error  to  the  exact  amount  of  indebtedness  is  a  non- 
peremptorily  Instruct  the  Jury  when  there  is  essential  to  the  plea  in  defense ;  the  fact  of 
no  issue  of  fact  to  determine.  Joske  v.  Irv- 1  an  Indebtedness  is  the  essential,  and  it  af- 
Ine,  91  Tex.  574,  44  S.  W.  1059.  That  the  firmatively  appears  true.  It  may  be  true 
truth  of  the  published  statements,  allow- 1  that  appellant  in  leaving  the  hotel  did  not 
able  under  the  terms  of  the  statute  as  a  as  he  claims,  usually  give  orders  to  the  hotel 
defense,  was  conclusively  shown  in  gist  and  i  office  to  have  bis  trunk  brought  from  his 
substance  is  evident  from  the  record.  The  '  room.  He  does  not  deny  that  it  was  a  rule 
substance  of  the  libel  Is  founded  in  the  fact  of  the  hotel  that  guests  desiring  to  get  bag- 
that  appellant  is  charged  by  the  publication  '  gage  out  of  their  rooms,  and  on  leaving  the 
with  owing  a  hotel  bill,  and,  while  so  owing  |  hotel,  should  give  an  order  for  removal  to 


same  and  refusing  to  pay  it,  having  without 
notice  to  the  hotel  management  or  author- 
ity, removed  his  trunk  out  of  the  hotel,  leav- 
ing the  bill  unpaid.  It  was  admitted  by  ap- 
pellant that  he  owed  the  sum  of  $10  as  a 
balance  unpaid  on  a  board  bill  when  be 
finally  left  the  hotel  and  changed  his  head- 
quarters from  Paris  to  Dallas,  and  that  he 
positively  refused  to  pay  the  amount  It 
was  further  admitted  that  in  leaving  the 
hotel  he  went  to  the  porter  of  the  hotel,  who 
makes  the  trains,  and  had  him  get  his  trunk 
out  of  his  room  for  transportation  on  the 
train,  and  did  not  say  a  word  to  the  hotel 
office   or    management   about   what   he   had 


the  hotel  office  with  the  clerk  or  manage- 
ment ;  nor  does  he  prove  that  the  hotel  office 
knew  that  it  was  his  custom  to  violate  the 
rules,  or  that  the  porter  had  authority  to 
execute  such  orders,  in  violation  of  the  rules, 
direct  from  the  guests.  Hence  the  mere 
fact,  we  think,  that  appellant  did  not  usually 
obey  the  rules  of  the  hotel  as  to  removal  of 
baggage,  in  the  absence  of  such  knowledge 
to  the  hotel  authority,  would  not  warrant 
and  be  sufScient  to  support  the  holding  that 
the  substance  of  the  charge  as  published 
is  not  established  by  the  evidence.  This 
mere  fact,  in  the  circumstances,  would  not 
make  the  statement  as   to  the  manner,   at 


done  in  reference  to  the  trunk,  and  did  not ;  the  particular  time  in  question,  of  his  leav- 
make  known  to  the  hotel  office,  or  any  one    Ing  the  hotel  as  published  false  and  untrue 


In  authority  there,  that  he  had  moved  out 
his  trunk.  It  was  conclusively  shown  that 
the  hotel  management  did  not  know  that 
the  trunk  was  moved  out  until  appellant 
and  the  train  had  left  town.  If  these  are  the 
precise  statements  as  published  and  appear- 
ing In  the  letters  written  and  complained  of, 
as  they  are,  the  sting  or  presence  of  the 
iit)el  charged  is  Justified  by  the  truth  of  the 
Statements  published.  The  facts  are  true 
taken  alone  or  together.     It  may  be  true 


either  in  substance  or  fact  If  the  gist  of 
the  charge  is  established  by  the  evidence, 
the  defendant  lias  made  his  case.  Heame  ▼. 
De  Young,  119  Cal.  670,  52  Pac.  150,  499: 
Finley  v.  Wldner.  112  Mich.  230,  70  N.  W. 
433.  In  this  ruling,  we  think,  assignments 
of  error  from  1  to  10,  inclusive,  are  satis- 
factorily and  properly  disposed  of. 

By  the  twelfth  and  thirteenth  assignments 
there  is  presented  the  question  as  to  the  ad- 
missibility of  certain  evidence,  not  allowed 


that  appellant  positively  refused  to  pay  the  by  the  court,  as  bearing  upon  the  alleged 
board  bill  only  until  his  picture  was  returned  slanderous  statements  charged  to  have  been 
or  ItB  value  paid  lilm.    This  difference  ia  not    spoken  by  Mrs.  Davis  and  Merrl<^  Davia 
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acting  together.  We  have  carefully  con- 
sidered the  contention,  and  thlstc  the  Bame 
•hiould  be  overruled.  Under  the  pleadings 
of  appellant,  as  we  interpret  it,  a  reeovery 
would  not  be  warranted  for  the  alleged 
Blander  against  either  the  copartnership,  as 
being  a  tort  for  which  the  copartnership  as 
Buch  is  not  in  this  case  liable,  or  W.  T.  Davis 
Individually,  as  no  recovery  Is  sought  against 
him  In  an  individual  capacity  for  a  distinct 
tort  of  himself  or  Ms  wife.  To  construe 
the  pleading  as  seeking  a  recovery  against 
Merrick  Davis  individually  for  the  slander 
would  be,  we  think,  to  subject  it  to  an  ob- 
jection of  misjoinder  of  causes  of  action  In 
this  case,  and  be  contrary  to  the  construction 
appellant  gives  it  as  gathered  from  the  brief. 
In  a  case  for  slander  there  is  no  such  com- 
munity cf  interest  as  would  make  one  part- 
ner responsible  in  damages  for  the  slander- 
ous words  of  his  copartner,  or  an  agent  of 
the  copartnership,  where  it  does  not  appear, 
as  we  construe  the  pleadings  in  the  case, 
that  the  statements  as  spoken  and  claimed 
to  be  slanderous  were  made  in  furtherance 
of  the  business,  or  specially  authorized  and 
empowered  by  the  partnership  to  be  made, 
or  subsequently  ratified  and  adopted  by  the 
partnership.  Newell  on  L.  and  S.  378;  1 
Clark  &  Skyles  on  Agency,  1098;  25  Cya 
434.  It  could  not  properly  be  held,  we  think, 
ttiat  the  words  alleged  to  have  been  spoken 
by  Mrs.  Davis  appear  in  the  allegations  to 
have  been  in  or  during  the  performance  or 
furtherance  of  the  firm  business.  The  alle- 
gation charging  a  conspiracy  between  Mer- 
rick Davis,  one  of  the  partners,  and  Mrs. 
Davis,  an  employe  of  the  partnership,  to 
Blander  the  appellant,  the  other  partner  not 
by  allegation  being  connected  with  the  design 
and  purpose  of  the  conspirators,  would  not, 
we  think,  state  an  actionable  liability  for  the 
alleged  slander  against  the  copartnership. 
We  do  not  think  it  could  be  held  that  such 
conspiracy  to  slander  Is  within  the  scope 
and  authority  of  a  partnership  so  as  to  make 
the  conspiracy  the  subject  of  an  action 
against  the  partnership ;  though  It  Is  well 
settled  that  the  person  wronged  by  the  con- 
spiracy may  have  his  remedy  against  the 
Individuals  acting  in  or  concurring  in  the 
conspiracy.  In  a  proper  suit  for  such  Injury. 
1  Cooley  on  Torts,  209.  It  may  be  conceded, 
on  the  other  contention,  that  the  husband  is 
liable  for  slanderous  words  spoken  by  his 
wife,  in  a  proper  suit  against  them.  Zeliff 
v.  Jennings,  61  Tex.  470;  Taylor  v.  Pullen, 
152  Mo.  434,  53  S.  W.  108G.  But  the  an- 
swer to  this  contention  is  that  In  this  case 
the  pleading,  we  think,  could  not  be  con- 
strued as  seeking  a  personal  Judgment 
against  them  as  such.  The  other  conten- 
tion In  this  respect  as  to  the  evidence  being 
admissible  to  show  malice  is,  we  think,  dis- 
posed of  in  the  previous  ruling  on  the  action 
herein  for  libel. 


In  view  of  our  conclnslon  disposing  of  this 

case,  we  do  not  think  there  could  be  predi- 
cated reversible  error  on  the  remaining  as- 
signments, and  they  are  overruled. 
The  Judgment  was  ordered  aflBrmed. 


CROW  et  al.  v.  FAILS  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Nov.  2^ 
1909.      Rehearing    Denied   Dec.    2,    1909.) 

1.  MAnoAUTJs  (i  167*)  —  Pbocmdihgs  — 
Pleaoing — AxLEGATiON— Proof. 

In  mandamus  to  compel  a  county  commis- 
sioners' court  to  recognize  a  school  district, 
under  allegations  of  the  petition  that  a  certain 
district  was  legally  formed,  and  that  a  proposed 
second  district  changed  the  first  without  an- 
thorlty  of  law  and  was  void,  which  were  not 
excepted  to,  petitioners  could  show  any  fact 
which  made  void  the  act  of  the  commissioners 
in  changing  the  firet  district,  including  the  fact 
that  the  change  was  without  the  consent  of  the 
majority  of  the  legal  voters  of  the  first  district. 
[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  8i  369,  370;   Dec.  Dig.  {  167.*] 

2.  Pleadino  (i  228*)— Exceptions  —  Admis- 
sions. 

Allegations  of  a  petition  most  be  taken  as 
true  for  the  purpose  of  exceptions  thereto. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  500;   Dec.  Dig.  |  22&*] 

3.  Schools-  and  School  Districts  ({  38*)— 
Change  of  District— Validitt  of,  Pro- 
ceedings—Consent OF  "Voters— Necessity. 

Under  Rev.  St.  1896,  art.  393a  providing 
that,  when  school  districts  in  district  counties 
are  once  established,  they  shall  not  be  changed 
without  the  consent  of  the  majority  of  che  vo- 
ters of  the  district,  the  change  of  a  legally  es- 
tablished district  by  the  county  commissioners' 
court  without  the  consent  of  such  voters,  was 
void. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  S  66;  Dec.  Dig.  S 
38.*] 

4.  Mandamus  (|  79*)— Purpose  of  Writ— 
blnforcement  of  ministerial  duties. 

Under  Rev.  St  1895,  art.  3993c,  added  by 
Laws  1897,  p.  211,  c.  146,  §  1,  requiring  the 
county  commissioners'  court  to  adopt  and  enter 
on  its  record  an  order  organizing  a  school  dis- 
trict npon  presentation  of  a  proper  petition  by 
the  citizens  of  a  community,  which  district  shall 
become  entitled  to  all  the  privileges  of  districts 
in  district  counties,  the  commissioners'  court 
was  bound  to  recognize  a  district  duly  organiz- 
ed, and  accord  it  all  the  rights  and  privileges 
of  a  district  in  district  counties,  aud  such  duty 
was  ministerial  and  could  be  enforced  by  man- 
damus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  170-176;  Dec.  Dig.  $  7a.  •] 

5.  Mandamus  (8  76*)— Purpose  of  Writ- 
Enforcement  OF  Ministerial  Duties. 

Under  Acts  29th  Leg.  1905,  p.  285,  c.  124, 
8  89,  requiring  the  county  superintendent  ox 
public  instruction  to  appoint  one  of  the  trustees 
of  each  school  district  or  other  qualified  person 
to  take  a  school  census,  the  appointment  of  s 
censas  trustee  by  the  superintendent  is  a  min- 
isterial duty,  and  may  be  enforced  by  man- 
damus. 

[EM.  Note.— For  other  cases,  see  Mandamosu 
Cent  Dig.  {  158 ;   Dec.  Dig.  8  7a*) 
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require  it  to  canvass  the  returns  and  declare  tne 
result  of  an  election  for  school  trustee,  the 
judgment,  upon  decreeing  that  the  district  was 
legally  formed,  need  not  further  direct  the  com- 
missioners to  perform  ministerial  duties  imposed 
ui>on  them  by  statute  as  to  legal  school  dis- 
tricts, OM  they  were  bound  to  do  so  by  law. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {{  392-394;    Dec.  Dig.  i  176.*] 

7.  MARDAinrs  (I  187*)— Haxulksb  Ebrob  — 
Decbbb. 

In  mandamus  to  compel  a  coon^  commis- 
sioners* court  to  recognize  a  school  district  and 
require  It  to  canvass  the  returns  aud  declare  the 
result  of  an  election  for  school  trustee  held 
therein,  any  error  in  the  decree  in  not  direct- 
ing the  commissioners'  court  to  perform  any 
ministerial  duty,  upon  decreeing  that  the  dis- 
trict was  legally  formed,  was  not  prejudicial  to 
defendant 

[Bid.  Note. — For  other  cases,  see  Mandamna, 
Cent.  Dig.  S  436;   Dec  Dig.  g  187.»] 

8.  MANDAinjs  (M  178*)  —  Judomknt  —  Coh- 

BTBUCTION. 

In  mandamus  to  compel  the  county  com- 
missioners' court  to  canvass  the  returns  of  an 
election  held  for  school  trustees,  and  declare 
the  result,  and,  upon  a  finding  that  no  election 
was  legally  held,  to  declare  a  vacancy  in  the 
board  of  trustees  and  require  the  county  super- 
intendent to  fill  it,  the  decree,  by  declaring  va- 
cancies to  exist,  and  directing  that  they  be 
filled,  in  effect  decreed  that  the  election  was 
not  legally  held. 

[£jd.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  i  400;   Dec.  Dig.  f  17a*] 

'9.  Maitdaiiitb   (I   187*)— Review— Right   to 

Alixob  Ebbor. 

In  such  case,  the  commissioners'  court  or 
the  county  superintendent  could  not  complain 
that  the  judgment  did  not  expressly  declare  that 
the  election  was  not  legally  held  upon  decreeing 
that  a  vacancy  existed  and  directing  that  it  be 
filled. 

[Bd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  436;    Dec.  Dig.  g  187.*] 

Appeal  from  District  Court,  Trinity  Coun- 
ty;   S.  W.  Dean,  Judga 

Mandamus  by  Ben  Fails  and  others  against 
C.  H.  Crow  and  otbers.  From  a  decree  for 
relators,  defendants  appeal.     Affirmed. 

0.  H.  Crow  and  J.  P.  Stevenson,  for  appel- 
lants.   Kenley  &  Mlnton,  for  appellees. 

McMElANS,  J.  Suit  by  Ben  Falls  and  oth- 
ers for  mandamus  against  C.  H.  Crow,  coun- 
-ty  Judge  of  Trinity  county,  W.  L.  Avery,  J. 
li.  Manry,  A.  F.  Reese,  and  B.  F.  Richard- 
son, county  commissioneTB  composing  the 
commissioners'  court  of  Trinity  county,  and 
J.  W.  Bright,  county  superintendent  of  pub- 
lic Instruction  of  said  county,  to  compel  the 
said  Judge  and  commissioners  and  said  com- 
missioners' court  to  recognize  the  school  dis- 
trict created  by  order  passed  by  said  court 
on  February  16,  1907,  and  to  require  said 
cdurt  to  canvass  the  returns  and  declare  the 
result  of  an  election  for  school  trustees  held 
In  said  district  on  the  first  Saturday  in  April, 
1008,  and  to  require  the  said  Bright,  as  such 


naa  oeen  legaiiy  neio,  to  aeciare  a  vacancy 
in  the  board  of  trustees  and  require  said 
superintendent  to  fill  such  vacancy. 

Appellees  alleged  In  their  petition:  That 
the  community  school  system  has  been  In 
continuous  operation  in  Trinity  county.  That 
on  February  15,  1907,  at  a  regular  term  of 
the  commissioners'  court  of  Trinity  county, 
the  said  court,  on  the  petition  of  Ben  Fails 
and  16  other  qualified  voters,  created  by  its 
order  No.  40  a  common  school  district;  the 
said  petitioners  constituting  a  majority  of 
the  qualified  voters  of  said  district  That 
thereafter,  on  the  13th  day  of  May,  1907,  the 
said  commissioners'  court,  upon  petition,  at- 
tempted to  create,  by  its  order  No.  8,  a  dis- 
trict a  large  portion  of  wlilch  is  included 
within  the  iMunds  of  the  one  previously  cre- 
ated by  Its  ordM:  No.  40.  That  the  first  dis- 
trict created  by  order  No.  40  is  a  valid  dis- 
trict, and  the  attempt  to  create  another  dis- 
trict, including  a  large  part  of  the  territory 
of  the  district  first  created,  is  without  au- 
thority of  law  and  void;  that  the  district 
first  created  Is  entitled  to  all  the  rights  and 
privileges  of  a  legally  created  district  Tliat 
there  is  only  one  trustee  of  the  district  first 
created,  and  said  district  is  entitled  to  two 
other  trustees.  That  on  April  4,  1008,  a  val- 
id election  was  held  in  the  district  first  cre- 
ated, for  the  election  of  two  trustees,  and 
two  trustees  -wete  elected  at  said  election, 
and  the  election  returns  were  made  to  0.  H. 
Crow,  county  Judge,  as  required  by  law.  and 
said  commissioners'  court  refused  to  canvass 
said  returns;  that  it  is  the  duty  of  J.  W. 
Bright,  superintendent  of  public  instruction 
for  Trinity  county,  to  appoint  one  of  the 
trustees  of  said  district,  or  some  other  suit- 
able person,  to  take  the  census  of  persons 
within  the  scholastic  age  In  said  district 
That  no  such  appointment  had  been  made, 
and  the  census  bad  not  been  taken.  They 
prayed  for  Judgment  requiring  said  commis- 
sioners' court  to  recognize  the  district  cre- 
ated by  order  No.  40  as  a  valid  and  subsist- 
ing district,  to  canvass  the  returns  of  the 
election  held  therein  for  school  trustees  and  to 
declare  the  result,  and  requiring  the  county 
superintendent  to  recognize  said  district  as 
one  legally  created  and  subsisting,  and  to 
appoint  a  census  trustee  therefor,  and  that, 
In  the  event  the  court  should  find  that  the 
election  for  school  trustees  was  not  legally 
held,  that  it  declare  a  vacancy  in  the  board 
of  trustees,  and  to  require  the  county  supers 
Intendent  to  fill  such  vacancy. 

The  respondents,  in  their  answer  and 
amended  answer,  presented  general  and  spe- 
cial exceptions  to  the  relators'  petition,  all 
of  which  were  overruled,  and  pleaded  a  gen- 
eral denial;  and  in  their  trial  amendment 
alleged  the  names  of  school  patrons  living  In 
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the  district  created  by  order  No.  40,  abd  alao 
of  the  patrons  living  In  the  territory  sought 
to  be  created  by  order  Na  8 ;  admitted  that 
a  portion  of  the  district  created  by  order  No. 
40,  1%  by  4  miles  In  extent,  was  omitted 
from  the  district  attempted  to  be  created  by 
order  No.  8 ;  but  alleged  that  In  the  portion 
so  omitted  there  were  but  two  school  pa- 
trons, and  that  they  desired  to  be  attached 
to  another  school  district;  and  further  plead- 
ed that  the  district  formed  by  order  No.  S 
would  be  more  convenient  for  all  school 
patrons  of  that  neighborhood,  and  that  a 
large  majority  living  within  the  district  cre- 
ated by  order  No.  8  are  anxious  to  have  said 
district  remain  as  it  is. 

The  case  was  tried  by  the  court  without  a 
Jury,  and  Judgment  was  rendered  in  favor  of 
the  relators,  adjudging  that  the  district  cre- 
ated by  order  No.  40  is  a  legal,  valid  and 
subsisting  common  school  district,  and  has 
been  since  its  creation,  and  requiring  the 
county  Judge  and  the  several  county  commis- 
sioners, composing  the  commissioners'  court 
of  Trinity  county,  and  the  said  Bright  sis 
county  superintendent  of  public  Instruction, 
to  recognize  the  said  district  as  valid  ind 
subsisting,  and  further  requiring  the  said 
Bright  as  such  superintendent  to  appoint 
two  school  trustees  for  said  district  to  fill 
the  existing  vacancies.  The  trial  court  filed 
his  findings  of  fact  and  conclusion  of  law, 
which  are  as  follows : 

"Findings  of  Fact 

"(1)  During  all  of  the  A.  D.  1907,  and  up 
to  the  time  of  the  trial,  O.  H.  Crow  was 
county  Judge  of  Trinity  county,  Tex. ;  W.  L. 
Avery,  Com.  Prec.  No.  1;  J.  L.  Manry,  Com. 
Free.  No.  2;  A.  F.  Reese,  Com..  Free.  No. 
3;  B.  F.  Richardson,  Com.  Prec.  No.  4;  and 
J.  W.  Bright,  County  Superintendent. 

"(2)  The  community  system  of  schools  was 
in  effect  in  Trinity  county  during  1907  and 
at  the  time  of  the  trial. 

"(3)  On  February  13,  1907,  Ben  Fails  and 
16  others,  all  qualified  voters,  residents  there- 
in, filed  their  petition  asking  for  a  common 
school  district  to  be  established  by  the  com- 
missioners' court  with  the  metes  and  bounds 
as  set  out  therein  and  constituting  the  dis- 
trict as  claimed  by  relators  to  be  the  true 
district.  The  signers  to  said  petition  consti- 
tuted a  majority  6t  the  legal  voters  In  said 
district  or  territory  proposed  to  be  made  a 
district 

"(4)  At  the  February  term,  1907,  of  the 
commissioners'  court  of  said  county,  the 
court  after  examining  said  petition  and  the 
evidence  in  support  of  same,  established  the 
district  as  prayed  for. 

"QS)  After  the  establishment  of  the  dis- 
trict, the  court  were  Informed  that  there 
would  be  a  dissatisfaction  with  the  district 
as  formed,  and  at  the  May  term  accepted  a 
petition  and  established  a  district  with  a 
part  of  the  territory  formerly  Included  and  a 


large  scope  of  territory  not  tonaerly  Includ- 
ed in  the  district 

"(6)  Before  making  the  change  as  made  at 
the  May  term  of  the  court  there  were' no  ef- 
forts made  to  determine  whether  a  majority 
or  any  part  of  the  legal  voters  in  the  district 
as  formerly  established  would  consent  to  the 
change;  but  the  court  vras  Informed  and  be- 
lieved that  they  were  not  willing  to  have 
the  change  made  and  would  not  consent  to 
such  change. 

"(7)  A  majority  of  the  legal  voters  in  the 
district  formed  at  the  May  term  of  the  court 
signed  the  petition  for  such  district  and  con- 
sented thereto;  but  those  In  the  district  as 
formerly  constituted  did  not  sign,  and  were 
not  asked  to  sign,  the  same. 

"(S)  The  district  as  formed  at  the  May 
term  of  the  court  embraced  a  larger  number 
of  children  within  the  scholastic  age,  and  the 
school  as  located  accomodates  a  larger  num- 
ber of  children  than  as  located  in  the  former 
order  It  could  have  accomodated;  but  there 
are  a  number  of  the  children  in  the  old  dis- 
trict who  cannot  attend  the  new  on  account 
of  the  distance  and  inconvenience.  . . 

"(9)  No  school  has  ever  been  taught  In  the 
district  as  first  established;  but  school  was 
taught  in  the  new  district  during  the  past 
school  year. 

"(10)  The  commissioners'  court  the  coun- 
ty Judge,  and  the  county  superintendent  rec- 
ognized the  new  district  and  refuse  to  rec- 
ognize the  old,  and  no  election,  was  ordered 
for  trustees  therein,  and  no  election  of  trus- 
tees canvassed  nor  recognized.  The  county 
superintendent  refuses  to  appoint  trustees 
for  the  jold  district 

"Conclusion  of  Law. 

"A  majority  of  the  legal  voters  In  the  dis- 
trict as  established  at  the  February  term, 
A.  D.  1907,  did  not  consent  to  the  change  in 
the  district  and  the  change  Is  therefore 
void." 

It  does  not  appear  that  the  court's  findings 
of  fact  were  excepted  to,  and  there  is  no  as- 
slgrnment  of  error  attacking  any  finding  of 
such  fact  By  their  first  asstgnini^nt  of  er- 
ror, appellants  compjaln  of  the  refusal  of 
the  court  to  sustain  their  exceptic^ns  to  the 
appellees'  petition;  the  complaint  being  that 
the  petition  shows  on  its  face  that  appellees 
were  attempting  to  use  the  powers  of  the 
court  to  force  appellants  to  perform  acts 
that  involved  the  exercise  of  Judicial  and  of- 
ficial discretion,  and  did  not  ask  for  an  order 
requiring  them  to  perform  any  ministerial 
act  We  are  of  the  opinion  that  the  assign- 
ment is  without  merit.  It  was  charged  In 
the  petition:  That  the  community  school 
system  prevailed  In  Trinity  county  during 
the  year  1907,  and  at  the  time  of  the  trial; 
that  appellee  Falls  and  16  others,  constitut- 
ing a  majority  of  the  qualified  voters  of  a 
certain  district  not  less  than  16  square  miles 
in  extent  petitioned  the  commlBSIoners'  court 
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creating  It  valid;  that  snbsequentlr  said 
court  attempted  to  create  anothw  district, 
embracing  a  large  part  of  the  territory  of 
the  district  first  created;  and  that  this  ac- 
tion of  the  court  was  without  warrant  of  law 
and  void.  It  was  further  alleged  that  an 
election  for  school  trustees  had  been  held  in 
the  district  first  created,  and  that  returns 
thereof  had  been  made  to  the  county  Judge, 
but  that  the  commissioners'  court  refused  to 
canvass  the  returns  or  to  declare  the  result. 
Under  these  allegations,  the  relators  prayed 
that  the  commissioners'  court  be  compelled 
to  recognize  as  valid  the  district  first  creat- 
ed and  to  canvass  the  returns  and  declare 
the  result  of  the  election  therein  held  for 
school  trustees,  and  that  the  county  superin- 
tendent be  required  to  recognize  said  dis- 
trict as  legally  created  and  subsisting,  and 
to  appoint  a  census  trustee,  etc.  Article 
3998c,  Rev.  St.  1895,  added  thereto  by  Laws 
1897,  p.  211,  c.  146,  {  1,  provides:  "The  citi- 
zens of  any  community  or  territory  embraced 
In  any  community  county  may  organize  a 
school  district  in  said  community  or  section 
of  territory,  in  the  following  manner:  A  pe- 
tition asking  for  the  organization  of  said  dis- 
trict and  giving  the  metes  and  bounds  of 
the  proposed  "district,  shall  be  presented  to 
the  commissioners'  court  and  signed  by  a 
majority  of  the  qualified  voters  of  the  pro- 
posed district,  it  shall  adopt  and  enter  on 
its  record  an  order  organizing  said  district, 
upon  which  said  district  shall  acquire  and 
become  entitled  to  all  the  privileges  of  dis- 
tricts In  district  counties,  and  the  schools 
shall  be  conducted  in  the  same  manner;  the 
intention  of  this  article  being  to  permit  sub- 
divisions of  community  counties  to  adopt  the 
district  system  when  the  whole  county  does 
not  wish  to  adopt  it,"  etc.  Now  It  is  clear 
from  the  petition  that  a  majority  of  the  cit- 
izens residing  in  a  certain  territory  of  Trin- 
ity county,  the  metes  and  bounds  of  which 
were  given  in  their  application,  and  which 
application  was  attached  to  the  relators'  pe- 
tition and  made  a  part  thereof,  petitioned  the 
commissioners'  court  to  organize  said  territo- 
ry Into  a  school  district,  having  all  the  rights 
and  privileges  of  school  districts  in  district 
counties,  and  that  the  said  court,  as  It  ap- 
pears from  a  certified  copy  of  its  order, 
which  Is  also  attached  to  relators'  petition 
and  made  a  part  thereof,  after  hearing  evi- 
dence in  support  of  the  application,  granted 
the  same  and  ordered  tliat  the  territory  de- 
scribed In  the  application  be  created  Into  a 
common  school  district,  "with  the  name, 
metes,  and  bounds  as  prayed  for  In  said  pe- 
tition." Upon  this  action  of  the  commission- 
ers' court,  th$  district  became  a  common 


vlso:  "Provided  that  when  districts  are  once 
established  they  shall  not  be  changed  without 
the  consent  of  a  majority  of  the  legal  vot- 
ers in  ail  districts  affected  by  such  change." 

Now  while  it  is  true  that  relators  did  not 
charge  in  their  petition  in  terms  that  the 
change  attempted  to  be  made  by  order  No. 
8  was  not  with  the  consent  of  a  majority 
of  the  legal  voters  of  the  district  created 
by  order  No.  40,  It  is  alleged  that  the  first 
district  was  legally  formed,  and  that  the 
proposed  second  district  changed  the  first, 
and  that  such  change  was  without  authority 
of  law  and  void.  This  allegation  was  not 
excepted  to,  and  under  it  appellees  were  en- 
titled to  show  any  fact  or  facts  that  render- 
ed void  the  act  of  the  commissioners'  court 
in  changing  the  district  first  formed.  The 
first  district  then,  according  to  the  allega- 
tions of  the  petition,  which  for  the  purpose 
of  the  exception  must  be  taicen  as  true,  hav- 
ing been  legally  established,  and  the  act  of 
said  court  In  changing  it  t>eing  void,  the 
plain  duty  rested  upon  the  commissioners' 
court  to  recognize  the  district  as  a  common 
school  district  and  to  accord  to  it  all  the 
rights  and  privileges  of  a  district  in  district 
counties,  and  such  recognition  and  the  ac- 
cording of  such  rights  and  privileges  involv- 
ed no  Judicial  discretion,  but  were  plainly 
ministerial.  Sansom  v.  Mercer,  68  Tex.  488. 
5  S.  W.  62,  2  Am.  St  Rep.  SOS;  Barrett  v. 
Coleman,  12  Tex.  Civ.  App.' 663,  35  S.  W. 
418;  Whitmlre  v.  State,  47  8.  W.  293.  What 
we  have  said  applies  also  to  the  county  saper- 
intendent  of  public  Instruction  in  r^ard  to 
the  duties  which  it  was  sought  in  the  pe- 
tition to  have  him  perform.  Section  89, 
Acts  29th  Leg.  1905,  p.  285,  c.  124.  It  fol- 
lows therefore  that  the  assignment  is  not 
well  taken,  and  is,  with  the  several  propo- 
sitions thereunder,   overruled. 

What  we  have  said  in  disposing  of  the  first 
assignment  of  error  disposes  also  of  the  sec- 
ond. 

The  matters  which  appellants  sought  to 
prove  by  the  testimony  of  the  witnesses 
Watson,  White,  Lee,  Crow,  and  Bright  were 
not  admissible  over  the  objection  offered, 
and  the  court  did' not  err  in  excluding  their 
testimony.  The  assignments  raising  the 
points  are  overruled. 

Appellants  complain  that  the  court,  in  its 
Judgment,  failed  to  direct  the  appellants  to 
perform  any  act  or  duty  ministerial  in  its 
nature,  bnt  merely  orders  the  commission- 
ers' court  to  recognize  the  district  created  by 
order  No.  40  as  a  legal  and  subsisting  dis- 
trict The  duties  of  the  commissioners' 
court  and  county  superintendent  in  relation 
to  legally   constituted  school   districts  are 
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fixed  by  law.  Hence,  when  the  court  de- 
creed that  the  district  has  been  legally  form- 
ed, the  law  stepped  in  and  directed  these 
officers  what  they  should  do  in  the  discharge 
of  their  duties,  and,  as  such  duties  are  min- 
isterial, it  was  not  necessary  for  the  court 
to  direct  them  in  its  decree  to  perform  the 
duties  the  law  imposed  ui)on  them.  If  there 
was  errw  in  the  matter  complained  of,  it 
certainly  was  not  one  of  which  the  appel- 
lants are  entitled  to  complain.  The  assign- 
ment raising  the  point  Is  overruled. 

Nor  is  there  any  error  pointed  out,  in  the 
eighteenth  assignment,  which  complains  that 
the  Judgment  falls  to  respond  to  the  plead- 
ings of  the  relators,  in  that  they  prayed  the 
commissioners'  court  be  required  to  canvass 
the  returns  of  election  held  for  school  trus- 
tees in  district  No.  40  and  declare  the  re- 
sult, and,  in  the  event  that  the  court  should 
find  that  no  election  for  trustees  was  legal- 
ly held,  to  declare  a  vacancy  In  said  board 
of  trustees  and  require  the  county  superin- 
tendent to  fill  said  vacancy,  and  that  the 
Judgment  Is  entbrely  silent  on  this  question 
and  makes  no  mention  of  the  fact  whether 
or  not  an  election  was  held  for  the  election 
of  school  trustees  in  district  No.  40. 

While  the  Judgment  did  not  in  terms  de- 
clare that  the  election  for  trustees  was  not 
legally  held,  it  did  this  in  effect  by  declar- 
ing vacancies  to  exist  and  directing  the  coun- 
ty superintendent  to  fill  such  vacancies,  'ihe 
assignment  points  out  no  error,  or  at  least 
not  one  that  is  prejudicial  to  appellants,  and 
Is  overruled. 

The  Judgment  was  rendered  against  Crow, 
Avery,  Manry,  Reese,  and  Richardson,  not 
as  individuals,  as  complained  in  appellants' 
first  supplemental  assignment  of  error,  but 
as  count?  Judge  and  county  commissioners 
"composing  the  commissioners'  court  of  Trin- 
ity county,  Tex."    This  was  proper. 

To  treat  of  all  the  assignments  presented 
by  appellants  for  a  reversal  of  the  Judgment 
of  the  court  below  would  extend  this  opin- 
ion to  an  unreasonable  length.  We  have, 
however,  examined  all  the  assignments  and 
conclude  that  no  reversible  error  is  shown 
In  any  of  them. 

We  are  of  the  opinion  that  the  judgment 
of  the  court  below  should  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 


MITCHELL  V.  BURNETT. 

(Court  of  CSvil  Appeals  of  Texas.    Oct.  16, 
1909.    Rehearing  Denied  Nov.  20, 1909.) 

1.  Injunction   (J  7*)— ESfiSTENCE  of  Otheb 
Remedy— Sequestbation. 

An  injanction  may  be  issued  under  Rev. 
St.  1880,  art  2089,  to  prevent  defendant  in 
trespass  to  try  title  from  incloBing  the  land  and 


removing    timber,    though    sequestration   under 
article  4864  is  an  adequate  legal  remedy. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  J  6;   Dec.  Dig.  {  7.*] 

2.  Pleading  (|  406*)— Defects  in  Petition— 
AVaivee. 

A  petition  for  an  injunction  against  tres- 
pass on  land,  described  as  300  acres  off  the  east- 
em  j)ortion  of  certain  surveys  definitely  describ- 
ed, IS  sufficient  to  authorize  the  issuance  of  the 
writ,  in  the  absence  of  special  exception  that 
the  description  is  vague. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  13G3 ;   Dec.  Dig.  |  406.*] 

3.  Pleading  (|  406*)- Defects  in  Petition— 
Waivkb. 

A  petition  for  an  injunction,  tbouch  con- 
taining no  allegation  that  the  threatened  wron^r 
will  result  in  irreparable  injury,  and  that  peti- 
tioner has  no  legal  remedy,  is  sufficient  in  the 
absence  of  special  exception. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  1363;  Dec.  Dig.  §  406.*] 

Appeal  from  District  Court,  King  County; 
Jo.  A.  P.  Dickson,  Judge. 

Action  by  S.  B.  Burnett  against  J.  J.  Mitch- 
ell. From  an  order  granting  a  temporary  in- 
junction, defendant  appeals.     Affirmed. 

Coombes,  MiUwee  &  Coombes,  for  appel- 
lant. Smith,  Turner,  Bradley  Sc  Powell  and 
Moore  &  Kendall,  for  appellee. 


DUNKLIN,  J.  This  is  an  appeal  by  J.  J. 
Mitchell  from  an  order  of  the  judge  of  the 
district  court  of  King  county  granting  a  tem- 
porary writ  of  injunction  In  favor  of  S.  B. 
Burnett,  plaintiff  In  the  suit,  restraining  J. 
J.  Mitchell,  the  defendant,  from  Inclosing 
certain  lands  which  plaintiff  alleged  he  own- 
ed In  fee  simple,  and  also  from  removing 
timber  therefrom.  The  suit  was  for  tres- 
pass to  try  title  in  the  tisual  form  for  five 
sections  of  land,  and  plaintiff  further  alleg- 
ed in  his  petition  that  defendant  was  remov- 
ing timber  from  about  300  acres  off  the  east- 
em  portion  of  those  sections,  and  would  con- 
tinue to  do  so  if  not  restrained  from  so  doing. 

By  his  first  assignment  appellant  insists 
that  plaintiff  had  an  adequate  remedy  at  law 
In  the  provisions  of  article  4864,  Rev.  St. 
1895,  for  the  issuance  of  writs  of  sequestra- 
tion, and  for  that  reason  he  contends  that 
the  writ  of  injunction  was  Improperly  is- 
sued. In  support  of  this  contention  the  case 
of  Frazler  v.  Coleman,  111  S.  W.  663,  is  cit- 
ed; but  the  assignment  must  be  overruled 
upon  the  following  authorities:  Sumner  v. 
Crawford,  91  Tex.  129,  41  S.  W.  994 ;  Green 
V.  Gresham,  21  Tex.  Civ.  App.  601,  63  S.  W. 
382;  Sullivan  v.  Dooley,  21  Tex.  Civ.  App. 
580.  73  S.  W.  82;  Chancey  v,  Allison,  107 
S.  W.  605 ;  Buchanan  v.  Wilbum,  106  S.  W. 
841.  In  the  case  of  Sumner  v.  Crawford, 
above  cited,  our  Supreme  Court  sustained  an 
Injunction  upon  the  ground  that  the  appli- 
cant had  so  other  adequate  remedy,  but 
quoted  subdivision  1,  art.  2989,  authorizing 
the  issuance  of  writs  of  injunction  "where 
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to  the  applicant,"  and  expressed  a  strong  In- 
clination to  hold  that  the  right  to  an  Injunc- 
tion given  by  that  subdlrislon  of  the  article 
was  a  legal  right,  although  there  might  be 
some  other  adequate  legal  remedy  for  the 
wrong  complained  of.  In  the  case  of  Green 
V.  Gresham,  21  Tex.  Civ.  App.  601,  53  S.  W. 
382,  an  Injunction  of  the  same  character  as 
the  one  now  under  discussion.  Issued  upon 
similar  grounds,  was  sustained,  and  Justice 
Stephens,  in  discussing  the  question,  used 
the  following  language:  "Besides,  to  prevent 
threatened  waste.  Injunction  has  long  been 
a  familiar  remedy.  See  Hammond  ▼.  Mar- 
tin, 15  Tex.  Civ.  App.  670,  40  S.  W.  347." 

Appellant  further  complains  that  the  peti- 
tion for  injunction  was  too  vague  and  indefi- 
nite to  authorize  the  issuance  of  the  writ.  In 
that  the  300  acres  of  land  which  it  was  al- 
leged defendant  was  about  to  Invade  was  not 
definitely  described.  As  above  noted,  the 
300  acres  was  described  as  being  ofT  the  east- 
ern portion  of  the  five  surveys  which  were 
definitely  described.  In  the  absence  of  a 
special  exception  to  the  petition  raising  this 
objection,  we  think  the  description  was  sufD- 
cient,  and  the  assignment  is  overruled. 

Appellant  further  insists  that  plaintiff's 
petition  for  injunction  was  Insufficient  in  that 
It  contained  no  allegation  that  the  threat- 
ened wrongs  of  defendant  would  result  in 
an  irreparable  injury  to  the  petitioner,  and 
that  he  had  no  legal  remedy  therefor.  It 
would  be  a  sufficient  answer  to  this  assign- 
ment to  say,  as  of  the  last  preceding  one,- 
that  no  special  exception  was  urged  to  the 
petition,  In  the  absence  of  which  the  alle- 
gation was  sufficient.  Furthermore,  facts 
were  alleged  which  warranted  the  conclu- 
sion by  the  Judge  ordering  the  writ  that 
plaintiff  was  entitled  1x>  the  relief  prayed 
for,  and  we  do  not  think  an  allegation  by 
the  pleader  of  that  conclusion  would  in  any 
manner  have  strengthened  the  petition. 

What  we  have  already  said  is  sufficient  to 
dispose  of  all  other  assignments  adversely  to 
appellant.  The  order  directing  the  issuance 
of  the  writ  of  injunction  Is  therefore  af- 
firmed. 


•  THACKER  V.  WILSON  et  al. 

(Ck)urt  of  Civil  Appeals  of  Texas.    Nov.  3,  1909. 
Rehearing  Denied  Nov.  24,  1909.) 

1.  Trespass  to  Tbt  Titi*  (|  44*)— Tbial— 
Question  fob  Jubt. 

Where  there  is  any  evidence  in  trespass  to 
try  title  to  support  the  defense  that  the  land  in 
dispute  is  a  part  of  a  larger  tract  owned  by  de- 
fendant and  no  part  of  the  tract  owned  by  plain- 


2.  BOUNDABiaS      (§    40*)   —  ESTABUBHKEIfT— 

Question  fob  Jubt. 

E>vidence  as  to  the  boundary  between  tracts 
held  to  raise  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  »  19ft-204;    Dec  Dig.  {  40.*] 

3.  AnvEBSE    Possession   (|    115*)  —  Tbiai, — 
Question  fob  Jubt. 

Whether  title  to  land  by  adverse  possession 
is  established  is  a  ouestion  for  the  jury,  where 
the  evidence  is  conflicting  as  to  the  length  and 
continuity  of  occupation,  and  the  use  and  culti- 
vation of  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.   ||  091-701;    Dec.  Dig.   i 

4.  Adverse  Possession  (§  100*)— EIxtekt  of 
Possession. 

Adverse  possession  of  land  extends  to  the 
entire  tract  claimed,  unless  a  part  thereof  is  in 
the  actual  possession  of  another  during  some  of 
the  period  of  limitation. 

[£!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  547-574 ;  Dec.  Dig.  {  100.*] 

5.  Evidence  ({  274*)— Heabbat. 

Evidence  of  declarations  of  a  surveyor  since 
deceased,  made  when  he  was  attempting  to  sur- 
vey a  tract  of  land  not  originally  surveyed  by 
him,  and  of  which  he  had  no  previous  knowledge, 
aa  to  his  opinion  of  the  identification  of  comers 
and  lines  of  the  survey,  are  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  1131;  Dec.  Dig.  (  274;*  Bound- 
aries, Cent  Dig.  |  156.] 

6.  Bounoabus  ({  S5*>— Evidence— Refuta- 
tion. 

Evidence  of  reputation,  so  far  as  it  definite- 
ly exists,  is  admissible  to  prove  the  location  of 
private  boundaries. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  155 ;   Dec.  Dig.  (  35.*] 

7.  Bourdabies  (S  33*)— Bubdbn  of  Pboof. 

The  burden  is  on  plaintiff  of  showing  the 
land  in  dispute  to  be  a  part  of  the  tract  owned 
by  him  as  alleged,  rather  than  a  part  of  the  tract 
owned  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  |i  149-152 ;   Dec.  Dig.  i  33.*] 

Error  from  District  Court,  Harris  Ooonty; 
Norman  G.  Klttrell,  Judge. 

Action  by  Hunter  Ii.  Wilson  and  others 
against  R.  J.  TItacker  and  others.  Plaintltrs 
had  judgment,  and  defendant  Thacker  brings 
error.    Reversed. 

Tharp  &  Whitehead,  for  plaintiff  in  error. 
Hutcheson,  Campbell  &  Hutcheson,  for  de- 
fendants in  error. 


NEILIi,  J.  Hunter  L.  Wlhson  and  others 
sued  the  Houston  Electric  Company  and  a 
number  of  persons,  including  R.  J^  Thacker, 
in  trespass  to  try  title  to  recover  lot  3  of  the 
west  half  of  the  Lnke  Moore  league.  Upon 
the  application  of  Thacker,  a  severance  was 
granted  him.  He  disclaimed  as  to  all  the 
land  except  a  tract  of  S.86  acres,  which  he 
claims  to  l>e  a  part  of  lot  5,  and  as  to  ft 
pleaded  not  guilty,  and  the  statutes  of  limita- 
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1:ion  of  three,  five,  and  ten  years.  The  case 
as  to  him  was  tried  before  a  Jury,  who.  In 
obedience  to  a  peremptory  Instmctlon  of  the 
court,  returned  a  verdict  in  plaintiffs'  favor, 
upon  which  the  judgment  from  which  this 
"^rlt  Is  prosecuted  was  entered. 

It  Is  not  disputed  that  plaintiffs  showed  a 
obaln  of  title  to  lot  3  from  the  sovereignty 
of  the  soil  down  to  themselves.  The  contm- 
tlon  of  Thacker  is  that  the  tract  In  contro- 
versy Is  no  part  of  lot  8,  bnt  Is  a  part  of  lot 
5,  owned  by  him.  If  there  was  any  evidence 
reasonably  tending  to  support  this  theory,  the 
court  should  have  submitted  as  an  issue  to  l>e 
determined  by  the  Jury  the  question  as  to 
which  of  the  two  lots  the  land  in  controversy 
Is  a  part;  it  evidently  being  a  part  of  one 
or  the  other.  The  evidence  shows  that  the 
west  half  of  the  league  was  subdivided  by 
H«[iry  Trott,  a  surveyor,  under  the  direction 
of  James  F.  Perry,  the  executor  of  Stephen 
F.  Austin,  in  1838.  Here  is  a  copy  of  the 
plat: 
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Sketch  of  tb6  Tbacker  property  in  lot  No.  E  of 
the  weet  one-halt  of  the  Luke  Moore  league.  The 
land  In  controversy  la  shown  by  dotted  line  at  up- 
per end  of  lot  5. 

To  It  Is  attached  this  certificate:  "The 
above  Plat  represents  the  west  half  of  Lulce 
Moore's  league  of  land  as  surveyed  by  me  for 
the  Executor  of  Stephen  F.  Austin,  deceased. 
H.  Trott,  D.  S.  June  16,  183&  Recorded 
Dec.  18, 1838,  at  5  o'clock  p.  m.,  by  me.  J.  A. 
Southmayd,  Clk.  &.  Rec.,  Pro  Tern."  Except 
as  they  appear  on  the  plat,  no  field  notes  of 
the  subdivisions  were,  as  far  as  can  be  learn- 
ed, ever  in  existence.  It  will  be  noticed  from 
the  plat  that  course  and  distance  of  the  sub- 
divisions are  only  given,  and  that  the  dis- 
tance l>etween  the  north  and  south  lines  of 
the  subdivision  (which  is  lot  3)  lying  between 
lots  1  and  5 — ^i.  e.,  of  Its  east  and  west  bound- 
ary linesr-ls  not  shown  on  the  plat;  nor  is 
the  length  of  such  lines  of  lot  4,  which  ad- 
joins lot  3,  which  are  identical  in  each,  shown 
upon  the  map.  This  distance  can  only  be  as- 
certained by  estimating  the  entire  length  of 
the  line  drawn  from  the  northeast  comer  of 
lot  1  to  the  southeast  comer  of  lot  9  as  shown 
on  the  plat,  and  then  subtracting  from  it  the 
siun  of  the  lengths  of  the  east  lines  of  all  the 
other  lots  lying  west  of  and  bounded  on  the 
east  by  said  lines.  Until  the  length  of  the 
east  and  west  boundary  lines  of  lot  3  are  as- 
certained, its  south  boundary  line,  which  is 
the  north  boundary  line  of  lot  5,  cannot  be 
determined,  unless  the  evidence  shows,  or 
tends  to  show,  that  it  was  actually  run  by 
Trott  when  he  subdivided  the  land,  so  his 
footsteps  may  be  traced  when  it  was  run. 
The  plat  carries  upon  Its  face  intrinsic  evi- 
dence that  the  land  was  actually  surveyed 
when  it  was  divided  into  lots.  Old  lines, 
bearing  such  evidence  of  antiquity  as  to  be 
consistent  with  the  fact  that  they  were  made 
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shown  by  whom  these  lines  were  made,  but 
we  think  the  circumstances  suffldentiy  tend 
to  show  that  they  were  made  by  Trott  as  to 
require  the  issue  as  to  whether  they  were 
made  by  him  when  he  subdivided  the  land  to 
be  submitted  to  the  Jury.  Among  these  old 
lines  there  Is  evidence  of  one  extending  from 
the  southeast  corner  of  lot  4,  which  is  the 
northeast  comer  of  lot  6,  at  which  stands  a 
black  gum  tree  marked  "XO,"  to  the  east  line 
of  the  west  half  of  the  Luke  Moore  league. 
If  this  line  was  run  by  Trott  wtien  he  sul>- 
divided  the  land,  and  is  the  one  shown  by  his 
plat  of  the  subdivision,  then  it  would  seem 
that  it  is  the  south  boundary  line  of  lot  3  and 
the  north  boundary  line  of  lot  5.  The  evi- 
dence tends  to  show  that  this  line  is  taken 
by  surveyors,  and  regarded  by  persons  living 
in  the  vicinity  as  the  Trott  line.  If  it  is,  in 
fact,  such  line,  then,  as  shown  by  the  plat  at- 
tached, the  3.86  acres  in  controversy  lies  in 
lot  5,  as  Is  claimed  by  Thacker,  and  not  In 
lot  3,  which  is  sued  for.  So  it  is  seen  that 
an  issue  of  fact  was  raised  1>y  the  evidence, 
which  should  have  t>een  submitted  to  the 
Jury. 

Another  assignment  of  error  complains  of 
the  court's  refusal  to  submit  the  case  to  the 
Jury  upon  the  Issue  of  limitation.  Under  it 
is  asserted  the  proposition  that  "the  evidence 
was  so  conflicting  that  fair-minded  men  would 
reasonably  differ  as  to  whether  or  not  R.  J. 
Thacker  acquired  the  3.88  acres  in  controver- 
sy by  the  10-year  statute  of  limitation."  If 
there  were  such  conflict  in  the  evidence,  the 
case,  of  course,  should  have  been  submitted 
on  that  issue.  Upon  full  examination  and 
consideration  of  the  testimony  upon  this  ques- 
tion, we  have  reached  the  conclusion  that  it 
is  insufficient  as  to  length  and  continuity  of 
occupancy  of  the  land  in  controversy,  as  well 
as  to  cultivation,  use,  or  enjoyment,  to  car- 
ry the  case  to  the  Jury.  In  this  connection 
we  will  say,  in  view  of  another  trial,  it  Is 
not  essential  to  Thacker's  recovery  of  the 
3.86  acres  that  he  should  have  been  in  actual 
or  pedal  possession  of  that  very  part  of  the 
land,  cultivating,  using,  and  enjoying  the 
same;  for,  if  he  was  in  exclusive,  actual,  ad- 
verse possession  of  any  part  of  lot  6  claimed 
by  him,  using,  cultivating,  or  enjoying  the 
same,  such  adverse  possession  would  extend 
to  the  3.86  acres  in  controversy,  if  a  part  of 
the  land  purchased,  claimed,  and  occupied  by 
him,  unless  the  part  in  controversy  was  In 
possession  of  another  holding  adversely  to 
him  during  some  of  the  time  necessary  to 
complete  the  statutory  period  required  to 
give  him  title  by  limitation. 

A.  R  Stimson,  a  witness  for  plaintiffs,  hav- 
ing testified  that  J.  J.  Gillespie  had  been  a 
surveyor  in  Harris  county  since  1859,  that 
be  bad  been  dead  for  four  years,  and  when 


northeast  comer  of  lot  6  and  the  southeast 
comer  of  lot  4,  was  shown  him  by  Olllespie; 
Upon  objection  being  made  that  the  question 
called  for  hearsay  testimony,  the  witness 
was  not  permitted  to  answer  it.  He  would, 
had  he  been  permitted  to  do  so,  have  answer- 
ed that  J.  J.  Gillespie  pointed  out  the  tree 
marked  "XO"  as  a  Trott  corner  between  4 
and  6  and  on  the  west  line  of  13.  The  action 
of  the  court  in  sustaining  plaintiffs'  objection 
to  the  question,  and  in  not  allowing  the 
witness  to  answer  It,  is  assigned  as  error. 
The  assignment  Is  not  well  taken.  Ttie  deo 
larations  of  a  surveyor  who  is  dead,  made  at 
a  time  when  he  was  attempting  to  survey  a 
tract  of  land  not  originally  surveyed  by  him. 
of  which  he  had  no  previous  knowledge, 
which  relate  to  his  opinion  regarding  the 
identification  of  comers  and  lines  of  a  sur- 
vey, are  inadmissible  as  evidence.  Russell 
V.  Hunnicutt,  TO  Tex.  657,  8  S.  W.  500 ;  Tit- 
terlngton  v.  Trees,  78  Tex.  670,  14  S.  W.  692; 
Ooodson  V.  Fitzgerald.  115  S.  W.  50;  Cable 
T.  Jackson,  16  Tex.  Civ.  App.  579,  42  S.  W. 
137 ;   Hurt  v.  Evans,  49  Tex.  311. 

The  defendant  Ttiacker,  having  testified 
that  he  purchased  the  land  In  controversy  In 
1879  or  ISSO  and  had  it  surveyed  by  Alstat- 
en,  and  Gillespie,  since  deceased,  who  start- 
ed from  the  gum  tree  marked  "XO"  and  run 
from  there  to  the  Tlerwester  line  to  the  west 
line  of  the  Luke  Moore  league,  and  that  their 
survey  placed  the  land  In  controversy  in  lot 
5,  and  that  in  1880  he  fenced  the  land  ac- 
cording to  the  survey,  was  then  asked  if  be 
knew  the  general  reputation  of  the  line  be- 
tween lots  3  and  5.  The  plaintiffs  objected 
to  the  question  upon  the  grounds  that  It  was 
inadmissible  to  prove  the  location  of  the  line 
by  reputation,  unless  It  was  shown  that  the 
owners  of  3  and  5  recognized  the  line,  and 
that  the  reputation  was  based  upon  some  an- 
cient mark  or  line  shown  to  have  been  put 
there  by  the  party  who  originally  ran  the 
line.  The  objection  was  sustained,  and  the 
witness  was  not  permitted  to  answer  the 
question.  He  would  have  testified  that  the 
line  run  by  Gillespie  and  Alstaten  between 
lots  3  and  5  is  reputed  as  being  the  Trott  line 
upon  the  ground.  The  exclusion  of  the  tes- 
timony is  assigned  as  error.  Prof.  Wigmore 
in  volume  2,  {  1587,  in  his  work  on  Evidence, 
in  considering  the  question  as  to  the  admis- 
sibility of  reputation  to  prove  private  bound- 
aries, reaches  the  conclusion  that,  except  In 
Maine  and  Massachusetts,  it  Is  now  every- 
where accepted  in  the  United  States  as  a 
legitimate  application  of  the  general  princi- 
ple that  reputation,  so  far  as  It  definitely  ex- 
ists, is  admissible  to  prove  the  location  of 
private  boundaries.  Among  the  cases  cited  to 
sustain  this  conclusion  are  Stroud  v.  Spring- 
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«eld,  28  Tex.  6«);  Qark  t.  HUls,  67  Tex. 
141,  2  S.  W.  856.  See,  also.  Camp  r.  Leagne, 
-92  S.  W.  1062 ;  Oreenl.  Er.  (15th  Ed.)  notes 
under  section  145;  EUlottEv.  ({388,401.  It 
nay  be  that  a  sufficient  predicate  was  not 
laid  for  the  Introduction  of  audi  evldmce ;  It 
aot  being  shown  when  such  reputation  began, 
■whether  before  or  after  the  origin  of  the  dis- 
pute as  to  such  boundary  line,  but  such  ob- 
jection was.  not  urged  against  the  testimony 
offered.  Under  the  authorities  cited  we  be- 
lieve such  testimony  was  admissible  as 
against  the  objections  made. 

We  have  not  considered  or  discussed  the 
plaintiffs'  evidence  on  the  question  as  to  the 
location  of  the  boundary  line  between  lots  3 
and  5,  but  have  only  considered  so  much  of 
the  testimony  In  the  case  as  was  necessary  to 
ehow  that  the  case  should  have  been  submit- 
ted to  the  Jury  upon  that  issue.  In  this  con- 
nection we  will  observe  that  the  burden  of 
showing  that  the  strip  of  land  in  controversy 
was  a  part  of  lot  3  was  upon  the  plaintiffs ; 
and  if,  as  the  evidence  indicates,  the  line  was 
actually  run  on  the  ground,  It  was  Incumbent 
upon  them  to  show  the  line  actually  run,  and 
that,  according  to  it,  the  land  In  controversy 
-was  on  their  lot. 

For  reason  of  the  errors  Indicated,  the 
J«id,«:ment  Is  reversed,  and  the  cause  re- 
manded. 


LATHAM  CO.,  BANKERS,  et  al.  t. 
SHELTOX. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  16, 
1909.) 

1.  Execution  (|  171*)— Lbvt  on  Real  Es- 
tate— Injunction. 

The  legal  and  equitable  owner  of  real  estate, 
liolding  the  same  under  a  deed  duly  recorded 
prior  to  the  levy  on  the  property  to  satisfy  a 
judgment  against  another,  has  an  adequate  rem- 
edy at  law  in  trespass  to  try  title,  and  injunc- 
tion to  restrain  a  sale  of  the  property  under  the 
levy  does  not  lie. 

[EJd.  Note. — For  other  cases,  see  EUecution, 
Cent.  Dig.  H  498,  499 ;    Dec.  Dig.  §  171.*] 

2.  Appeal  and  Ebbob  (|  1201*)— Remand- 
Amendment. 

Where  the  court  on  appeal  vacated  an  In- 
junction restraining  a  jnagment  creditor  of 
plaintiff's  grantor  from  selling  under  execution 
realty  held  by  plaintiff  under  a  conveyance  duly 
reconled  before  the  levy,  it  will  permit  plaintiff 
on  remand  to  amend  the  petition  so  as  to  bring 
a  case  within  R«v.  St.  1895,  art.  2989,  amended 
by  Oen.  Laws  1909,  p.  354.  c.  34,  i  1,  provid- 
ing that  an  Injunction  may  be  granted  where  a 
dond  will  be  put  on  the  title  to  real  estate  sold 
under  execution,  etc.,  adopted  after  the  granting 
of  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4673-4683;    Dec.  Dig.  f 

Appeal  from  District  Court,  Nolan  Coun- 
ty;  Jas.  L.  Shepherd,  Judge. 

Action  by  Mrs.  M.  A.  Shelton  against  La- 
tham Company,  Bankers,  and  another.  .  From 


a  Judgment  for  plaintiff,  defendants  appeaL 
Reversed  and  remanded. 

Earl  Conner,  for  appellants.  H.  M.  Light- 
foot,  for  appellee. 

CONNER,  C.  J.  This  is  an  appeal  from  an 
ex  parte  order  of  the  Judge  of  the  Thirty- 
Second  Judicial  district  granting  an  injunc- 
tion to  restrain  the  sale  of  lot  4,  block  110, 
in  the  town  of  Sweetwater,  Nolan  county, 
upon  which  the  sheriff  of  said  county  had 
levied  certain  executions  In  favor  of  appel- 
lants and  against  H.  M.  Llgbtfoot  and  M. 
L.  Llghtfoot  It  Is  alleged  In  the  petition 
upon  which  the  injunction  rests  that  appel- 
lee, Mrs.  M.  A.  Shelton,  at  the  date  of  the 
executions,  which  were  issued  on  the  same 
day,  and  at  the  date  of  the  levy  of  the  same 
was  "the  legal  and  equitable  owner"  of  said 
lot  4,  and  "that  her  title  is  duly  recorded  in 
deed  records  of  Nolan  county,  Tex.,  and  was 
so  recorded"  at  the  time  said  executions 
were  levied.  The  petition  further  describee 
the  executions  and  the  several  Judgments  by 
virtue  of  which  thepr  were  Issued,  from  which 
it  appears  that  the  Judgments  were  by  the 
Justice  court  of  Eastland  county  In  favor  of 
appellants  and  against  said  H.  M.  and  M.  L. 
Llghtfoot  only.  Appellee,  therefore,  was 
not  a  party  to  the  proceedings,  and,  her  title 
being  of  record,  the  levy  upon  and  the  threat- 
ened sale  of  lot  4  as  the  property  of  the 
Llghtfoots,  strangers  to  the  title,  did  not  au- 
thorize the  grant  of  an  Injunction. 

The  early  case  of  Oarlln  v.  Hudson,  re- 
ported in  12  Tex.  202,  62  Am.  Dec.  521,  Is 
closely  In  point  In  that  case  Carlln  sought 
and  was  awarded  an  injunction  by  the  dis- 
trict court  restraining  the  sale  of  certain 
lands  which  had  been  levied  upon  as  the 
property  of  one  Ford.  Carlln  alleged  in  his 
petition  for  the  injunction  that  by  a  bona  fide 
purchase  from  Ford  he  was  the  owner  of  the 
lands  levied  upon,  and  that  on  the  12th  day 
of  March,  1852,  some  three  days  before  the 
levy  of  the  execution,  he  "had  his  title  deeds 
duly  recorded."  In  disposing  of  the  case  on 
appeal  our  Supreme  Court  said:  "The  cases 
in  which  injunctions  are  granted  to  restrain 
the  alienation  of  property  are  those  where  it 
is  Indispensable  to  secure  the  enjoyment  of 
specific  property ;  or  to  preserve  the  title  to 
such  property ;  or  to  prevent  frauds,  or  gross 
and  Irremediable  Injustice  in  respect  to  such 
property.  2  Story,  Eq.  c.  23.  The  present 
manifestly  does  not  come  within  that  de- 
scription of  cases.  The  proposed  sale  of  the 
land  as  the  property  of  Ford  could  not  oper- 
ate to  dispossess  the  plaintiff,  or  deprive  him 
of  Its  enjoyment,  or  to  defeat  his  title,  or 
embarrass  him  in  the  prosecution  of  his  legal 
remedies  for  any  Injury  to  his  title  or  pos- 
session, if,  indeed,  the  property  was  his  by 
a  fair  and  bona  fide  purchase,  made  before 
any  Hen  had  attached  or  any  right  had  ac- 
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might  be.  If  he  had  none,  the  sale  could 
not  work  any  Irreparable  Injury  to  the  real 
owner.  And  to  permit  the  execution  of  Judg- 
ments to  be  enjoined  for  such  causes  would 
be  to  enable  Judgment  debtors,  by  fraudulent 
transfers  of  property,  to  embarrass  the  col- 
lection of  debts  by  Imposing  upon  their  cred- 
itors the  necessity  of  almost  interminable 
litigation  and  delay.  The  present  was  not  a 
proper  occasion  for  the  court  to  Interpose 
Its  prerentlTe  and  protective  authority  by 
InJnnctloiL  Henderson  y.  Morrill,  12  Tex. 
1 ;  Cameron  ▼..White,  3  Tex.  162.  The  Injunc- 
tion was  improvidently  awarded.  And  as  the 
threatened  sale  was  the  only  injury  complain- 
ed of,  and  the  obtaining  of  an  Injunction  the 
sole  purpose  of  the  suit,  the  petition  was 
rightly  dismissed  for  the  want  of  equity." 

The  case  of  Carlln  ▼.  Hudson  has  been  fol- 
lowed and  approved  by  numerous  subsequent 
decisions.  In  some  of  the  cases  InJunctionB 
have  been  upheld  where  the  title  or  right 
of  the  petitioner  rested  In  part  in  parol  or 
was  not  of  record  at  the  time  of  the  levy  of 
the  execution  against  a  third  party.  But  we 
know  of  no  case  in  which  an  order  for  an 
Injunction  has  been  sustained  where,  as  here, 
the  petitioner  shows  that  she  was  not  a  party 
to  the  Judgment  or  execution  sought  to  be 
enforced,  and  where  she  Is  the  legal  and 
equitable  owner  by  virtue  of  due  conveyance 
of  which  the  plaintiff  in  execution  has  full 
notice  by  record  or  otherwise.  In  such  cases 
the  owner  has  full  and  adequate  legal  rem- 
edy In  the  action  of  trespass  to  try  title, 
and  8  resort  to  the  equitable  remedy  of  in- 
junction is  unnecessary  and  unauthorized. 
Walker  ▼.  Herron,  22  Tex.  58;  Purlnton  v. 
Davis,  66  Tex.  4S6,  1  S.  W.  343;  Mann  v. 
Wallis,  Landes  &  Co.,  75  Tex.  611,  12  9.  W. 
1123 ;  Cook  v.  T.  &  P.  Ry.  Co.,  3  Tex.  Civ. 
App.  145,  22  S.  W.  58;  Chamberlain  v.  Baker, 
28  Tex.  Civ.  App.  499,  67  8.  W.  532;  Brown 
V.  Ikard,  38  Tex.  Civ.  App.  661,  77  S.  W.  967. 

We  conclude  that  appellee's  petition  ex- 
hibits no  equity,  and  that  the  court  erred,  as 
assigned,  in  granting  the  Injunction  prayed 
for.  It  follows  tiiat  the  order  appealed  from 
should  be  set  aside  and  the  writ  of  injunc- 
tion issued  by  virtue  thereof  vacated,  and  it 
Is  so  ordered.  The  suit,  however,  will  not 
be  dismissed,  as  usual  In  cases  where  no  re- 
lief other  than  for  an  Injimctlon  is  sought, 
tor  the  reason  that  some  of  the  members  of 
the  court  are  inclined  to  think  that  the  stat- 
utory right  to  an  Injunction  has  been  en- 
larged by  the  amendment  of  Rev.  St.  1896, 
art  2989,  passed  since  the  date  of  the  order 
herein  appealed  from,  to  the  effect  that,  in 
addition  to  cases  heretofore  prescribed.  In- 
junction may  now  be  granted  "  •  •  • 
where  a  cloud  would  be  put  on  the  title  of 


irreparable  injury  to  real  estate  or  personal 
property  is  threatened.  Irrespective  of  any 
legal  remedy  at  law."  See  chapter  34,  p.  354, 
Gen.  Laws  1909. 

The  suit,  therefore,  will  be  remanded  to 
the. end  that  appellee  may,  If  she  can  and  so 
desires,  amend  her  petition  so  as  to  bring 
her  case  within  the  new  statute. 


TE^XAS  &  N.  O.  R.  CO.  v.  PL.UMMEB. 

(Court  of  Civil  Appeals  of  Texas.     Nov,  17, 

1909.    Rehearing  Denied  Dea  8,  1909.) 

1.  Masteb  and  Skbvant  (8  153*)— Injubies 
TO  Sbbvant— Danoebous  Machinebt — ^IN- 
BTBucTioNs  —  Failure  to  Wabn  —  Negli- 

OENCB. 

Where  plaintiff,  a  minor  of  17,  was  em- 
ployed in  defendant's  machine  shop  to  clean  the 
revolvln|  cylindeis  of  a  "nut  tapper,"  and  was 
injured  In  so  doin^,  defendant  was  negligent  in 
not  instructing^  bim  as  to  the  proper  way  to 
clean  the  machine,  and  in  failing  to  warn  him 
of  the  danger  of  doing  the  work  when  the  ma- 
chine was  m  motion. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servjuat,  Cent  Dig.  ({  314^17;  Dec  Dig.  { 
153."] 

2.  Masteb  and  Sebvant  ({  158*)— Injitbies 
TO  Sebvant  —  Neouoence  —  Pboxhcate 
Cause. 

Such  negligence  was  a  proximate  cause  of 
plaintiff's  injury  to  his  hand,  wbidi  was  drawn 
into  the  machine  by  the  catching  of  waste  in  a 
cogwheel  as  he  was  cleaning  a  revolving  cylin- 
der by  application  of  the  waste. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  304;  Dec  Dig.  {  15a*] 

3.  Evidence  (I  151*)— Testimont  as  to  State 
OF  Mind — Knowi.edoe. 

In  an  action  for  injuries  to  a  servant, 
plaintiff  was  properly  permitted  to  testify  that 
he  did  not  know  of  the  danger  of  doing  the 
work  in-which  be  was  injured  in  the  way  he  did. 
[E<d.  Note.— For  other  cases,  see  £}vidence, 
Cent  Dig.  {  440;   Dec  Dig.  i  151.*] 

4.  Masteb  and  Sebvant  n  218*)— Injubies 
TO  Sebvant— Abscued  Risk— knowucdqe 
OF  Dangeb. 

To  charge  a  minor  with  the  assumption  of 
a  risk  incident  to  a  dangerous  employment  be 
must  not  only  know  the  danger,  but  must  be 
aware  of  its  extent,  and  have  sulticient  discre- 
tion to  comprehend  the  risk. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Wg.  }  603;  Dec  Dig.  |  218.*] 

6.  Masteb  and  Servant  ({  218*)— Injuries 
TO  Sebvant— MiNOBs—AsstniED  Risk— Con - 

TBACT  of  ESCPLOTKENT. 

The  rule  that  a  minor  servant  does  not  as- 
some  the  risk  unless  he  is  aware  of  the  danger 
and  its  extent  and  has  sufficient  discretion  to 
comprehend  the  risk,  was  not  affected  by  the 
fact  that  his  contract  of  employment  was  made 
with  bis  parents;  they  having  no  authority  to 
contract  aw»  his  rights,  and  relieve  the  master 
from  duties  imposed  by  law  for  his  protection. 
[Eid.  Note.— For  other  cases,  gee  Master  and 
Servant  Gent  Dig.  |  601 ;   Dec  Dig.  |  21&*] 
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6.  Tbiai,  ({  296*) — iRBTRUcnoitB— Omissions. 

The  omiasion  of  an  element  essential  to  the 
cause  of  action  or  defense  from  one  parag^raph 
of  the  char^  is  not  material,  where  it  is  includ- 
ed in  another. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cent 
Dig.  {  706;   Dec.  Die.  {  296.*] 

7.  Hastes  and  Sbrvaitt  (K  296^  296*)— Inju- 

BIKS    TO     SeBVANT  —  OOKTBIBUTOBY    NEOLI- 
OERCB— AseUlCED  RISK— iNBTBUOTIOnS. 

An  instruction  charged  that  if  plaintiff 
knew,  or  had  the  same  means  of  knowing  as 
his  employer,  of  the  danger  to  which  he  would 
be  exposed  when  cleaning  the  machine  in  ques- 
tion, and  failed  to  exercise  Uiat  degree  of  care 
that  a  man  of  ordinary  prudence  would  have 
nsed  nnder  the  circumstances  to  avoid  injury, 
and  by  reason  of  sndi  omission,  he  was  injured, 
he  could  not  recover ;  that  if  he  was  a  youth  of 
immature  judgment  and  inexperience,  and  the 
perils  of  the  undertaking  were  not  communicated 
or  known  to  him,  and  oy  reason  of  his  imma- 
turity he  was  incapable  of  understanding  the 
nature  of  the  haxards  he  had  undertaken,  the 
jury,  to  prevent  recovery  by  him,  must  believe 
that  he  failed  to  exercise  that  degree  of  care 
that  persons  of  his  age,  undeveloped  judgment, 
and  want  of  information  would  have  used  under 
the  circumstances.  The  court  also  charged  that 
if  the  jury  believed  that  there  was  danger  of 
the  waste  being  caught  in  the  cogs,  and  his 
hand  drawn  therein,  while  he  was  cleaning  the 
machine  in  motion,  and  if  plaintiff  bad  discretion 
to  understand  such  danger,  then  he  assumed 
the  risk  and  could  not  recover.  Held,  that  such 
instruction  prevented  a  recovery  in  case  plaintiff 
either  assumed  the  risk,  or  was  guilty  of  con- 
tribntorr  negligence,  and  was  not  objectionable 
as  requiring  a  finding  of  both  to  prevent  a  re- 
covery. 

[EH.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1168,  1180 ;  Dec.  Dig.  |( 
285,296.*] 

8.  Masteb  ard  Servant  (|  296*)— Injxtbibs 
TO  Servant— Minors— Degree  ov  Care  Rjb- 
QtHBED — Instructions. 

Such  instruction  was  not  erroneous  in  so 
far  as  it  charged  that  plaintiff  was  required  to 
exercise  that  detrree  of  care  that  a  person  of  his 
age,  undeveloped  judgment,  and  want  of  infor- 
mation would  have  used  under  the  same  cir- 
cumstances, on  the  theory  that  the  correct  test 
was  the  exercise  of  that  degree  of  care  that  a 
person  of  ordinary  prudence  of  his  age.  undevel- 
oped judgment,  and  want  of  information  would 
have  used  nnder  the  same  circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1184 ;  Dec.  Dig.  (  296.*] 

9.  Tbiai,  (|  280*)— Instbcctions— Requested 
Chaboe— Retusal. 

It  is  not  error  to  refuse  a  requested  charge, 
the  subject  of  which  has  tieen  correctly  stated  in 
the  court's  main  charge. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (  651 ;  Dec  Dig.  §  260.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  G.  Klttrell,  Judge. 

Action  by  W.  C.  Plummer  against  the  Tex- 
as &  New  Orleans  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afflrmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jadcson,  Kelley  &  Wolters,  for  appellant 
Lorejoy  &  Parker,  for  appellee. 

NBILL,  J.  This  is  a  suit  by  W.  01  Plum- 
mer, a  minor,  brought  by  Cordelia  Plummer, 
as  bis  next  friend,  against  the  railroad  com- 


pany to  recover  damages  for  personal  Inju- 
ries alleged  to  bave  been  inflicted  upon  him 
by  the  hitter's  negllgoice.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  15,000. 

(X>nclusions  of  Fact 
The  evidence  shows  that  on  November  3, 
1906,  plaintiff,  then  a  minor  17  years  old, 
wliile  in  the  employ  of  defendant  and  work- 
ing in  its  machine  shops  at  Houston  in  the 
duty  of  bis  employment,  got  his  right  hand 
caught  in  the  cogwheels  of  a  machine  call- 
ed a  "nut  tapper,"  which  he  was  cleaning, 
and  three  of  his  fingers  were  mashed  off, 
leaving  only  his  thumb  and  index  finger,  of 
which  the  latter  was  seriously  injured,  and 
its  use  permanently  impaired.  Ttxe  plaintiff 
had  only  been  engaged  in  working  about  the 
machine  three  days  prior  to  the  accident,  and 
had  never  cleaned  it  before,  and  had  never 
been  instructed  by  defendant  or  any  of  its 
servants  as  to  how  such  work  should  be  done, 
or  informed  of  the  danger  in  cleaning  the 
machine  when  it  was  in  motion.  When  he 
commenced  to  clean  the  machine,  it  was  not 
in  motion,  but  when  he  had  cleaned  the  part 
exposed,  he  put  it  in  motion  so  as  to  expose 
parts  which  could  not  be  reached  unless 
moved  by  operating  the  machine.  And  while 
it  was  in  motion,  and  he  was  cleaning  the . 
revolving  cylinders  by  the  application  of 
"waste"  thereto,  the  shreds  of  the  waste 
caught  in  a  cogwheel  and  drew  his  hand  be- 
twe«i  the  cogs,  whereby  it  was  injured  ns 
before  stated.  On  account  of  plaintiff's 
youth  and  inexperience  he  did  not  know  of 
the  danger  of  being  injured  as  he  was  in 
cleaning  the  machine,  nor  was  such  danger 
obvious  or  apparent  to  one  of  his  age  and 
inexperience,  who  had  never  been  instructed 
how  to  clean  the  machine,  nor  warned  of  the 
danger  of  cleaning  the  same  while  in  mo- 
tion. Hence  we  conclude  that  the  defendant 
was  neglig«it  in  not  Instructing  the  plaintiff 
as  to  the  proi>er  method  of  cleaning  the  ma- 
chine, and  in  not  warning  him  of  the  danger 
in  doing  such  work  when  the  machine  was 
In  motion,  that  such  negligence  was  the  prox- 
imate cause  of  plainturs  injuries,  and  that 
by  reason  of  such  negligence  he  was  damag- 
ed in  the  amount  found  by  the  Jury. 

Conclusions  of  Law. 

1.  It  was  not  error  to  allow  plaintiff  to  tes- 
tify that  he  did  not  know  of  the  danger  in 
performing  the  work  in  which  he  was  Injur- 
ed in  the  way  he  did.  As  to  whether  he  was 
aware  of  the  danger  or  not  was  a  matter 
about  which  he  knew  more  than  any  one  else. 
This  was  the  principal  issue  In  the  case.  If 
he  knew  of  the  danger,  whether  It  was  ob- 
vious to  one  of  his  age  and  experience  or  not, 
his  doing  such  work  in  the  manner  he  did 
with  knowledge  of  such  danger  might  have 
defeated  his  actioiu    Therefore  it  was  per- 
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Mitchell,  107  S.  W.  378,  and  authorlUes  cited. 

2.  Tbe  paragraph  of  the  charge  assailed  by 
the  second  assignment  la  not  obnoxious  to 
the  first  proposition  advanced.  It  Is  cer- 
tainly the  law  In  this  state  that,  to  charge  a 
minor  with  the  asatunptlon  of  a  risk  Inci- 
dent to  a  dangerous  employment,  he  must  not 
only  know  the  danger,  but  be  aware  of  Its 
extent  and  have  sufficient  discretion  to  com- 
prehend and  understand  the  risk.  T.  &  N. 
O.  Ry.  Co.  V.  M-cCoy,  117  8.  W.  446;  Wood 
V.  Texas  Cotton  Product  Co.,  88  S.  W.  496. 
Nor  can  an  implication  contrary  to  this  prin- 
ciple arise  from  the  fact  that  the  contract  of 
employment  was  made  with  the  minor's  par- 
ents. A  child  lias  no  voice  in  such  a  con- 
tract; hlB  duty  in  the  matter  is  simply  obe- 
dience to  tbe  will  of  his  parents,  and  they 
cannot  impliedly  or  expressly  contract  away 
his  rights  or  relieve  tbe  master  from  a  duty 
the  law  Imposes  on  him  for  the  protection  of 
the  minor.  Nor,  when  the  entire  charge  is 
read  and  construed  in  connection  with  it.  Is 
the  fifth  paragraph  obnoxious  to  the  second 
proposition  advanced  under  this  assignment. 

3.  The  sixth  paragraph  of  tbe  charge,  at- 
tacked by  the  third  assignment,  is  a  correct 
application  of  tbe  law  to  plaintiff's  theory 
of  the  case  made  by  his  pleadings  and  evi- 
dence, leaving  it  to  the  jury  to  find  whether 
the  essential  facts  pleaded  were  proved,  and, 
if  proved,  whether  they  constituted  negli- 
gence, and,  if  so,  whether  such  negligence 
was  tbe  proximate  cause  of  plaintiff's  inju- 
ries. It  does  not  eliminate  tbe  defense  of 
contributory  negligence,  but  requires  that  the 
jury  should  believe  from  tbe  evidence  that 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence before  they  could  return  a  verdict  for 
blm. 

4.  Ttie  seventh  paragraph  of  the  charge, 
which  is  tbe  subject  of  the  fourth  assign- 
ment, explicitly  presents  tbe  issuable  facts 
necessary  for  plaintiff  to  prove  to  entitle  blm 
to  a  verdict,  and,  In  effect,  plainly  tells  the 
jury  that  if  he  has  failed  to  establish  any  of 
tbem  by  a  preponderance  of  the  evidence, 
they  must  return  a  verdict  for  the  defendant 
The  objection  nrged  by  defendant  is  that  it 
does  not  present  the  proposition  that,  if 
plaintiff  failed  to  KEercise  ordinary  care  in 
cleaning  the  machine,  such  as  a  person  of 
his  age  and  discretion  would  exercise  under 
similar  circumstances,  he  would  not  be  enti- 
tled to  recover.  This  is  merely  an  omission 
which,  if  appearing  in  the  charge  taken  as 
a  whole^  would  not,  in  the  absence  of  a  re- 
quested charge  supplying  It,  authorize  a  re- 
versal of  the  judgment  on  account  of  it. 
But  in  tbe  fifth  paragraph  the  substance  of 
the  proposition,  claimed  to  be  omitted,  oc- 
curs. A  charge  must  be  taken  as  a  whole, 
and  Aot  in  fragments,  in  order  to  determine 
whether  It  is  erroneous. 


knowing  as  his  employer,  of  tbe  danger  to 
which  he  would  be  exposed  in  cleaning  tbe 
said  machine,  and  further  believe  from  the 
evidence  that  the  plaintiff  failed  to  exercise 
that  degree  of  care  that  a  man  of  ordinary 
prudence  would  have  used  under  the  cir- 
cumstances to  avoid  injury  from  such  danger, 
and  that  by  reason  of  his  omission  to  observe 
that  measure  of  caution  be  was  injured,  lie 
cannot  recover,  unless,  however,  you  believe 
from  tbe  evidence  that,  at  tbe  time  plaintUT 
was  hurt,  he  was  a  youth  of  immature  judg- 
ment and  inexperienced  in  tbe  business  in 
which  he  was  employed,  and  that  the  perils 
of  bis  undertaking  were  not  communicated 
or  known  to  him,  and  that  by  reason  of  such 
immaturity  of  judgment  and  Inexperience, 
and  want  of  information  as  to  the  perils  of 
the  employment,  he  was  incapable  of  under- 
standing tbe  nature  and  extent  of  the  haz- 
ards to  which  he  was  subjected.  In  which 
event,  in  order  to  prevent  recovery  by  him. 
you  must  believe  that  be  failed  to  exercise 
that  degree  of  care  that  persons  of  his  age, 
undeveloped  judgment,  and  want  of  informa- 
tion would  ordinarily  use  under  the  circum- 
stances. From  what  has  been  stated,  you 
will  perceive  that  it  Is  not  the  mere  fact  of 
plaintiff's  minority  at  the  time  he  was  hurt 
that  would  relieve  from  the  care  demanded 
of  an  adult,  but  such  immaturity  of  judg- 
ment, inexperience,  and  lack  of  Information 
as  has  been  defined  to  you  would  be  necessa- 
ry to  relieve  him  from  that  degree  of  care. 
And  in  this  connection  you  are  also  instruct- 
ed that  If  you  believe  from  the  evidence  that 
there  was  danger  of  the  waste  being  caught 
In  the  cogs,  and  plaintiff's  hand  drawn  there- 
in, while  be  was  cleaning  the  machine  In 
motion,  and  believe  that  plaintiff  had  the  dis- 
cretion to  understand  such  danger,  then  he 
assumed  tbe  same,  and  cannot  recover." 

It  Is  contended  under  tbe  fifth  assignment 
of  error  that  this  part  of  the  charge  in  effect 
tells  the  jury  that  they  must  believe  both 
that  the  plaintiff  assumed  the  risk  of  the 
danger,  and  that  he  was  guilty  of  contribu- 
tory negligence,  before  they  could  find  for 
the  defendant.  Clearly  this  Is  not  the  effect 
of  tbe  charge.  On  the  contrary.  It  is  obvious 
from  it  that  be  could  not  recover  if  he  ei- 
ther assumed  the  risk  of  his  Injuries,  or  was 
guilty  of  negligence  contributory  to  tbem. 
See  T.  &  P.  Ry.  Co.  v.  Brick,  83  Tex.  600,  20 
S.  W.  611.  Again  it  is  urged  that  this  part  of 
the  charge  gives  an  Incorrect  statem«it  of 
the  degree  of  care  required  of  a  minor,  in 
that  it  tells  the  jury  that  plaintiff  was  re- 
quired to  exercise  that  degree  of  care  that  a 
person  of  bis  age,  undeveloped  judgment,  and 
want  of  Information  would  use  under  the 
same  circumstances;  the  correct  test  being 
the  exercise  of  that  degree  of  care  that  a 
person  of  ordinary  prudence  of  his  ace.  uo- 
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developed  judgment,  and  want  of  Information 
would  use  under  the  same  circumstances.  It 
will  be  observed  that  the  charge  Is  almost  In 
the  exact  language  of  the  Supreme  Court  In 
T.  &  P.  Ry.  Cto.  ▼.  Brick,  supra.  Besides,  we 
are  not  prepared  to  say  that  the  test  as  to 
negligence  of  a  minor  1b  as  contended  for  by 
the  defendant,  for  It  Is  difficult  to  determine 
who  Is  a  person  of  "ordinary  prudence"  In 
the  application  of  the  term  to  minors. '  Un- 
less such  a  standard  of  conduct  can  be  rea- 
sonably established,  It  would  seem  that  the 
test  given  by  the  court  In  Its  charge  Is  pref- 
erable to  the  one  contended  for  by  the  de- 
fendant 

6.  The  defendant  evidently  misconstrues 
the  charge  In  asserting  In  its  sixth  assign- 
ment that  it  fails  to  present  the  Issue  of  as- 
sumed risk,  for  it  prominently  presents  the 
question  In  accordance  with  the  law  govern- 
ing cases  of  this  character.  Nor  does  the 
charge,  as  is  asserted  by  the  seventh  assign- 
ment, fail  to. present  the  issue  of  contribu- 
tory negligence. 

7.  There  was  no  error  In  the  court's  refus- 
ing to  Instruct  the  Jury,  at  appellant's  re- 
guest,  that  plaintiff  bad  failed  to  make  out  a 
case,  and  for  that  reason  to  return  a  verdict 
In  defendant's  favor.  The  evidence  emphat- 
ically disclosed  such  facts  and  circumstances 
as  required  the  submission  of  the  question  of 
defendant's  negligence  to  the  Jury;  it  not 
appearing  as  a  matter  of  law  that  plaintiff's 
Injuries  resulted  from  a  risk  assumed  by  him 
as  Incident  to  bis  employment,  or  that  he 
was  guilty  of  negligence  contributing  to  them. 

8.  So  much  of  the  special  charges,  the  re- 
fusal of  which  Is  the  subject  of  the  ninth, 
tenth,  and  eleventh  assignments,  as  is  the 
law  applicable  to  the  case  Is  embraced  in  the 
main  charge.  Therefore  it  was  not  error  to 
refuse  each  and  all  of  them. 

9.  The  conclusions  of  fact  dispose  of  the 
twelfth  assignment,  which  complains  that 
the  verdict  is  contrary  to  the  law  and  evi- 
dence. 

There  is  no  error  In  the  Judgment,  and  It  is 
affirmed. 


WESTERN    UNION   TELEGRAPH    CO.   v. 
SHOCKLET. 

(Court  of  Civil  Appeals  of  Texas.    July  3,  1909. 
Rehearing  Denied  Nov.  27,  1909.) 

Telkqeaphs  and  Telephones  (8  37*)— Delay 
IN  Dklivbbt  of  Message— Liability. 

Where  a  contract  for  transmission  of  a 
telegram,  evidenced  by  the  message,  was  to 
promptly  deliver  it  to  the  sendee  at  the  point 
to  which  it  had  been  directed,  the  original  mes- 
sage containing  the  clause  that  messages  would 
be  delivered  free  within  established  free  deliv- 
ery limits  of  the  terminal  office,  but  that  for  de- 
livery at  a  greater  distance  a  special  charge 
would  be  made,  and  only  the  charge  for  trans- 
missioB  to  the  place  where  direct^  was  paid, 
the  company  was  not  liable  for  failure  to  de- 


liver the  message  to  the  sendee  at  his  residenoe, 
seven  miles  in  the  country. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {}  29,  32 ;  Dec  Dig. 

Appeal  from  District  Court,  Tonng  Coun- 
ty;  A.  H.  Carrlgan,  Judge. 

Action  by  N.  C.  Shockley  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  rendered. 

.  Spoonts,  Thompson  &  Barwlse  and  Geo. 
H.  Fearons,  for  appellant  Kay  &  Akin  and 
Theodore  Mack,  for  appellee. 

CONNER,  C.  3.  Appellee  sued  In  the  dis- 
trict court  to  recover  damages  In  the  sum 
of  $1,995.60  for  the  failure  to  seasonably  de- 
liver to  him  the  following  message:  "To 
Newt  Shockley,  Graham,  Texas.  Your  moth- 
er is  dead.  W.  B.  Shockley."  From  a  Judg- 
ment in  his  favor  in  the  sum  of  $500  this 
appeal  has  been  prosecuted. 

The  principal  complaint  is  that  the  court 
erred  in  refusing  to  give  to  the  Jury  a  re- 
quested peremptory  instruction  to  find  In 
appellant's  favor.  The  following  facts  seem 
undiluted:  Appellee,  who  is  the  Newt 
Shockley  referred  to  In  the  telegram,  lived 
in  the  country  about  seven  miles  from  Gra-' 
ham,  Tex.  His  post  office  and  trading  point 
however,  was  Graham.  Appellee's  mother 
lived  several  miles  In  the  country  from  Heflin, 
Ala.,  and  died  at  her  home  on  January  1, 
1908.  Some  time  previously,  appellee  had 
visited  his  mother  In  Alabama,  and  had  ar- 
ranged with  W.  B.  Shockley,  a  kinsman,  to 
send  a  telegram  In  event  of  the  serious  sick- 
ness or  death  of  his  mother,  and  on  Jan- 
nary  Ist  W.  B.  Shockley  over  the  phone  di- 
rected one  of  his  friends  living  at  Heflin  (a 
Mr.  Glasgow)  to  send  a  message  to  Newt 
Shockley  at  Graham,  Tex.,  informing  the 
latter  of  the  death  of  his  mother.  Glasgow 
delivered  the  message  we  have  quoted  to  the 
agent  at  Heflin,  and  It  was  received  at  Gra- 
ham, Tex-.,  about  11  a.  m.  on  January  2d. 
W.  B.  Shockley  knew  the  place  of  appellee's 
residence  in  the  country,  but  it  appears  that 
Glasgow  for  him  paid  only  the  charge  of 
transmission  from  Heflin  to  Graham,  the 
record  being  silent  as  to  what  If  anything, 
was  said  about  appellee's  residence,  or  wheth- 
er an  additional  charge  would  be  required. 
The  evidence  is  conflicting  as  to  whether 
appellant's  agent  at  Graham  ascertained  ap- 
pellee's place  of  residence,  but  In  deference 
to  the  verdict  of  the  Jury,  we  find  that  ap- 
pellee's Graham  agent  was  informed  of  it 
on  the  day  of  the  receipt  of  the  telegram  at 
the  Graham  office.  The  telegram,  however, 
was  not  In  fact  delivered  until  the  9th  day 
of  January,  when  appellee  called  for  it  at 
appellant's  office  in  Graham;  appellee  hav- 
ing learned  of  the  death  of  bis  mother  by 
letter.    The  burial  of  appellee's  mother  was 
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delayed  flT«  days  awaiting  hla  arrival,  and 
appellee  could  and  would  bave  attended  the 
burial  bad  the  telegram  been  promptly  deliv- 
ered. It  should  be  further  stated  that  on 
January  3d  the  Graham  office  sent  a  service 
message  to  its  agent  at  Heflln  inquiring  for 
a  better  address,  but  it  does  not  appear  that 
any  other  or  further  Inquiry  or  demand  was 
made.  After  the  dispatch  of  the  service 
message,  appellant's  Graham  agent  also  mail- 
ed In  the  i>ost  office  at  Graham  a  notice  of 
the  receipt  of  the  telegram. 

We  are  of  opinion  that  appellee  failed  to 
show  a  right  of  recovery,  and  that  the  spe- 
cial Instruction  should  have  been  given.  The 
basis  of  appellee's  right,  if  any,  is  the  con- 
tract evidenced  by  the  message,  and  not  the 
nonperformance  of  a  duty  prescribed  by  any 
general  law.  That  contract  was  for  the 
prompt  transmission  and  delivery  of  the 
telegram  to  appellee  at  Graham,  Tex.,  and 
not  at  his  residence,  seven  miles  in  the  coun- 
try. See  W.  U.  Tel.  Ck>.  v.  Taylor,  8  Tex. 
av.  App.  310,  22  8.  W.  532;  W.  U.  Tel.  Ck». 
V.  Swearlngen,  95  Tex.  423,  67  S.  W.  767; 
8.  c,  97  Tex.  293,  78  S.  W.  491,  104  Am.  St 
Rep.  876.  The  original  message  contained 
the  clause  that  "messages  will  be  delivered 
free  within  the  established  free  delivery  lim- 
its of  the  terminal  office.  For  delivery  at 
a  greater  distance  a  special  charge  will  be 
made  to  cover  the  cost  of  such  delivery"; 
and  appellee  Insists  upon  the  authority  of 
W.  U.  Tel.  Co.  V.  Ayres,  105  S.  W.  1165,  that 
appellant  Is  liable  on  the  ground  that  it 
failed  to  Inquire  of  W.  B.  Shockley,  the  sen- 
der of  the  telegram,  and  afford  him  an  op- 
jMrtnnity  of  guaranteeing  the  8X)eclal  charge 
of  $3  which  the  evidence  shows  under  ap- 
pellant's regulations  would  have  been  nec- 
essary in  order  to  transmit  the  telegram  from 
Graham  to  appellee's  residence  In  the  coun- 
try. The  case  cited  is  quite  distinguishable 
from  the  one  before  us.  Among  other  things 
in  that  case  tltere  was  a  failure  to  deliver 
for  some  15  hours  after  the  sender  of  the 
telegram  had  paid  additional  charges  when 
informed  that  the  party  lived  outside  of  the 
company's  free  delivery  limits.  Again,  the 
facts  in  the  Ayres  Case  show  that  the  ad- 
dressee, In  fact,  lived  within  the  town  or 
city  to  which  it  had  been  addressed.  In  rach 
a  case  there  is  support  for  the  holding  of  the 
court  to  the  effect  that  it  is  the  duty  of  the 
company,  in  view  of  a  provision  like  that 
we  have  quoted,  to  deliver  the  telegram  or 
to  at  least  afford  the  addressee  an  opportu- 
nity to  pay  the  additional  charges,  and  cer- 
tainly, after  the  additional  charges  had  been 
paid,  It  could  be  said  that  a  new  contract 
was  entered  into  requiring  the  telegraph 
company  to  deliver  to  the  addressee,  not- 
withstanding her  residence  beyond  the  free 
delivery  limit.  But  in  this  case  appellee  did 
not  live  in  any  part  of  the  town  of  Graham, 
to  which  the  telegram  had  been  directed  by 


the  sender.  We  cannot  assmne  that  It 
intended  t^  the  sender  to  pay  an  extra 
charge  for  a  delivery  to  appellee  seven  miles 
in  the  county.  Be  bad  the  right,  if  be  de- 
sired to  do  so,  to  avoid  the  payment  of  ex- 
tra costs  by  taking  the  risk  of  appellee's 
being  found  in  the  town  of  Graham  at  the 
time  of  or  soon  after  the  receipt  of  the  tele- 
gram at  that  place.  At  all  events,  it  cannot 
be  said  that  appellant  contracted  to  deliver 
the  telegram  at  appellee's  residence,  and,  in 
the  absence  of  such  a  contract,  we  know  of 
no  duty  on  appellant's  part,  for  the  viola- 
tion of  which  a  pecuniary  liability  arises^ 
which  required  its  agent  or  employe  at  Gra- 
ham, in  violation  of  appellant's  regulation  to 
the  contrary,  to  take  or  send  the  telegram  to 
appellee  seven  miles  In  the  country. 

The  foregoing  conclusion  renders  the  dis- 
position of  other  assignments  unnecessary ; 
and  It  is  ordered  that  the  Judgment  be  re- 
versed and  here  rendered  for  appellant. 


TBXAS  &  N.  O.  B.  CO.  v.  MARSHALL. 

(Oonrt  of  Civil  Appeals  of  Texas.    Nov.  15,  1909. 

Behe&ring  Denied  Dec.  9^  1900.) 

1.  bvidehcb  ({  123*)— dbci.abaxior8— bbs 
Gebijb. 


In  an  action  by  a  passenger  for  the  miscon- 
of  the  conductor,  consisting  of  insulting 
language,  the  statement  of  a  fellow  passenger. 


who  had  heard  the  conductor's  language,  made 
to  the  passenger  after  the  termination  of  the  dis- 
pute, that  It  was  a  shame  for  a  man  to  have  to 
take  anything  like  that,  and  that  the  passenger 
ought  to  have  slapped  the  conductor,  was  inad- 
missible as  the  opinion  of  a  stranger  to  the  oc- 
currence, and  not  a  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  351-368;    Dec.  Dig.  S  123.»] 

2.  WiTWESSEB   (f  319*)— IKPEACHICKWT. 

A  witness  making  a  statement  al>out  an  im- 
material matter  cannot  be  impeached  by  show- 
ing that  his  testimony  is  false. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  1088 ;   Dec  Dig.  |  319.*] 

3.  Apfeai,  and  Ebbob  (g  1140*)  —  Excessivi 
YiCBDicT— Remission  on  Appeax.. 

An  excessive  verdict  in  an  action  by  a  pas- 
senger for  the  misconduct  of  the  conductor,  ren- 
dered after  trial  without  error,  will  be  correct- 
ed on  appeal  by  the  court  ordering  a  proper  re- 
mittitur. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  (S  4462-1478;  Dec.  Dig.  i 
1140.*] 

4.  Gabbiebs  ({  321*)— Cabbiagb  or  Passer- 

GKBS— Misconduct  oy  Conductob. 

In  an  action  by  a  passenger  for  miscondact 
of  the  conductor,  consisting  of  insulting  lan- 
guage used  in  taking  up  the  passenger's  ticket, 
which  by  the  mistake  of  the  agent  selling  it  was 
not  the  kind  the  passenger  should  have  had,  an 
instruction  that  the  carrier  must  furnish  coo^ 
teous  employes  was  erroneous. 

[Dd.  Note.— For  other  cases,  see  Carriera,  Dec 
Dig.  i  321.*] 

Appeal  from  Liberty  County  Court;  1.  B. 
Simmons,  Judge. 

Action  by  A.  W.  Marshall  against  the  Tex- 
as &  New  Orleans  Railroad  Company.    From 
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a  Judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  Parker, 
Hefner  &  Orgain,  and  Stevens  &  Pickett,  for 
appellant.  H.  E.  Marshall,  F.  M.  Stevens, 
and  J.  F.  Dabn^,  for  appellee. 

REESE,  J.  This  iB  a  suit  by  A.  W.  Mar- 
shall against  the  Texas  &  New  Orleans  Rail- 
road Company  to  recover  damages  In  the  sum 
of  $995  for  alleged  mistreatment  of  plaintiff 
while  as  a  passenger  on  one  of  defendant's 
passenger  trains  by  the  conductor  In  charge 
of  the  train.  The  mistreatment  consisted  in 
rough  and  insulting  language  alleged  to  have 
been  used  by  the  conductor  to  plaintiff  In  tak- 
ing up  bis  ticket,  which  by  mistake  of  the 
agent  who  sold  the  ticket  was  not  the  kind  of 
a  ticket  plaintiff  should  have  had  to  entitle 
bim  to  a  passage.  The  conductor  accepted 
the  ticket,  but  it  Is  alleged  that  he  used  to- 
wards plaintiff  discourteous,  rough,  and  in- 
sulting language  in  doing  so.  A  trial  with 
the  assistance  of  a  Jury  resulted  in  a  verdict 
and  Judgment  for  plaintiff  for  $995,  the  full 
amount  claimed,  from  which  defendant  ap- 
peals. 

Over  seasonable  and  proper  objections  by 
appellant,  the  court  allowed  appellee  to  tes- 
tify that  after  the  dispute  between  himself 
and  the  conductor  was  ended,  and  about  the 
time  the  conductor  stepped  away,  a  fellow 
paissenger,  who  bad  heard  the  language  used 
by  the  conductor,  said  to  witness:  "It  Is  a 
shame  for  a  man  to  have  to  take  anything 
like  that  Yon  ought  to  have  gotten  up  and 
slapped  him."  To  the  admission  of  this  ev- 
idence appellant  took  a  bill  of  exceptions,  and 
the  question  of  the  admissibility  of  the  evi- 
dence is  presented  by  the  first  assignment  of 
error.  The  evidence  was  clearly  inadmis- 
sible. It  was  nothing  more  nor  less  than  the 
opinion  of  a  passenger,  a  stranger  to  the  oc- 
currence, as  to  the  conduct  of  the  conductor. 
The  testimony  does  not  come  within  the  ex- 
ception with  regard  to  admission  of  testi- 
mony of  acts  done  or  words  spoken  as  part 
of  the  res  gestse.  Railway  v.  Ivy,  71  Tex. 
417,  9  S.  W.  346,  1  L.  R.  A.  500,  10  Am.  St. 
Rep.  758;  Duyer  v.  Continental  Ins.  Co.,  63 
Tex.  356;  T.  &  M.  O.  R.  R.  Co.  v.  Seller,  112 
S.  W.  323.  Thia  testimony  must  have  had 
great  influence  with  the  Jury,  and  Is  probably 
the  cause,  in  part,  of  the  extraordinary  size 
of  the  verdict. 

The  testimony  of  the  witness  Smith,  re- 
ferred to  In  the  second  assignment  of  error, 
was  inadmissible.  If  a  witness  under  exam- 
ination makes  a  statement  about  an  entire- 
ly Immaterial  matter,  It  is  not  admissible,  for 
the  purpose  of  Impeaching  him  to  show  that 
such  testimony  Is  not  true.  The  testimony  did 
not  tend  to  show  that  the  conductor  was 
drunk  at  the  time  of  the  occurrence  in  ques- 
tion.   The  second  assignment  of  error  pre- 


senting the  point  must  be  sustained.  T.  &  P. 
as.  Co.  V.  Phillips,  91  Tex.  278,  42  S.  W. 
852. 

There  was  no  error  In  the  charge  complain- 
ed of  In  the  third  assignment  of  error.  The 
assignment  Is  overruled. 

The  court  did  not  err  In  refusing  to  give 
the  charge  referred  to  In  the  fourth  assign- 
ment of  error.  No  question  is  made  of  the 
right  of  the  conductor  to  question  the  ticket 
produced  by  appellee,  but  complaint  Is  made 
of  the  rude  and  insulting  way  In  which  he  Is 
alleged  to  have  acted. 

The  fifth  and  sixth  assignments  of  error 
are  overruled  without  discussion. 

The  seventh  assignment  of  error  complains 
of  the  verdict  as  excessive,  and  must  be  sus- 
tained. If  there  were  no  other  errors  requir- 
ing a  reversal,  this  could' be  cured  by  proper 
remittitur,  and  would  not  require  a  remand 
of  the  cause. 

We  are  not  prepared  to  say  that  as  a  mat- 
ter of  law  the  evidence  for  plaintiff  does  not 
authorize  a  recovery  of  any  amount  as  dam- 
ages, as  contended  by  appellant  In  the  eighth 
assig^nment 

It  was  error  to  instruct  the  Jury  that  It 
was  "the  duty  of  the  defendant  company  to 
furnish  courteous  employes."  No  case  is  pre- 
sented by  the  pleadings  or  evidence  against 
appellant  In  this  regard. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  T.  STARK  GRAIN  CO.  et  al.  ▼.  HARRY 

BROS.  CO.t 

(Court  of  Civil  Appeals  of  Texas.     Nov.  13, 

1909.     Rehearing  Denied  Dec.  4,  1909.) 

1.  cobforations  ({  499*)— rlqht  to  defend 
Action— Payment  of  Fbanchibe  Tax. 

Where,  at  the  time  a  corporation  was  sued, 
it  had  not  failed  to  pay  its  franchise  tax,  a 
condition  precedent  to  its  right  to  do  businesa 
in  the  state,  it  would  not  be  deprived  of  the 
right  to  defend  the  action  by  afterwards  fail- 
ing to  pay  such  tax. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S  1918;    Dec  Dig.  {  499.*] 

2.  Evidence  (§  613*)  —  Opinion  Evidence  — 
Subject  of  Expert  Testimony. 

In  an  action  for  breach  of  contracts  to  pay 
for  an  elevator  building,  tanks,  etc.,  a  qualified 
expert  could  express  an  opinion  that  the  build- 
ing, etc,  were  constructed  in  accordance  with 
the  contracts. 

[EM.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2317;   Dec  Dig.  S  513.»] 

3.  Evidence  (J  471*)  —  Opinions  —  Conclu- 
sions OF  Witness. 

.  A  witness  having  testified  that  the  con- 
struction of  an  elevator  and  tanks  was  nnder 
his  supervisioQ ;  that  he  was  fully  acquainted 
with  the  contract  and  specifications,  and  stated 
that  the  building,  tanks,  etc.,  were  in  accord- 
ance with  the  contract  and  specifications,  and 
stated  in  many  respects  the  size  of  the  build- 
ing and  tanks,  character  of  material  used,  and 
the  manner  in  which  the  work  was  done,  which 
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Dec.  Dig.  f  471  ;• 
nt.  Dig.  li  @3-«36.] 

4.   APPIAL    and    EBBOR    (I     1052*)— HABMI.ESB 

Ebbob— Admission  or  Etidekce. 

Error  in  admitting  testimony  is  harmless 
where  the  witness  is  allowed  to  make  substan- 
tially the  same  statement  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  S§  4171-1177;  Dec.  Dig.  §  1052.*] 
6.  Evidence  (S  258*)— Adkibsions— Lettbbs— 

AcTHOBiTT  or  Agent. 

In  an  action  for  breach  of  a  contract  to 
pay  for  an  elevator  building,  tanks,  etc.,  where 
a  defense  was  that  certain  of  the  tanks  did  not 
hold  1,000  bushels  of  wheat,  as  contracted  for, 
a  letter  entirely  in  typewriting,  containing  the 
initials  of  deiendant  s  assistant  bookkeeper, 
written  on  defendant's  letterhead,  received  by 
plaintiff  in  due  course  of  mail,  which  letter 
stated  that  defendant  had  put  1,000  bushels  of 
wheat  into  one  of  the  tauKs,  and  that  it  had 
twisted  out  of  shape,  was  admissible  as  an  ad- 
mission of  defendant  that  the  tanks  held  1,000 
bushels,  as  against  an  objection  that  authority 
to  write  the  letter  was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1006,  1007;    Dec.  Dig.  i  258.*] 

6.   ApPEAX    and    EBBOB    (J    1051*)— HAEJ1LE88 

Ebbob— Admission  of  Ixstimony. 

If  the  evidence  was  insufficient  to  show 
the  execution  of  the  letter  by  defendant,  its 
admission  was  harmless  where  the  undisputed 
evidence  showed  that  the  tanks  did  not  hold 
1,000  bushels,  which  was  admitted  by  plaintiff's 
counsel  in  open  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4163 ;   Dec.  Dig.  t  1051.*] 


7.  Pahties 
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')  —  Parties   PLAiHTirr  — 


Where  a  claim  is  transferred  pending  suit 
thereon,  the  transferee  may  come  in  and  make 
himself  a  party,  but  it  is  not  necessary  as  he 
takes  the  transfer  subject  to  the  result  of  the 
litigation. 

[Eli.    Note.— For   other  cases,    see    P&rtiea^ 
Cent  Dig.  U  60-67;   Dec  Dig.  {  40.*1 

8.  Appeal  and  Ebbob  (i  739*)— Assignment 
OF  Erbob   EbcBBACiNO  Two   PbopOsitions 

.   or  L>AW. 

In  an  action  for  breach  of  contract  to  pay 
for  an  elevator  building,  tanks,  etc.,  an  assign- 
ment of  error  in  refnsmg  to  instruct  that  de- 
fendants were  entitled  to  recover  the  reason- 
able valne  thereof  from  the  time  they  should 
have  been  completed  under  the  contract  and  the 
time  that  they  were  actually  completed,  and  that 
the  jury,  in  determining  the  valne  of  sudi  use, 
might  consider  the  purpose  tofr  which  the  build- 
ing and  tanks  were  intended  to  be  used,  and 
that  defendants  were  entitled  to  the  reasonable 
value  of  the  use  of  the  structures  for  such  time 
as  they  lost  by  reason  of  their  not  being  com- 
pleted within  a  reasonable  time,  and  that  if, 
by  reasonable  expenditure,  the  property  could 
and  would  have  Seen  used  as  an  elevator,  that 
its  value  as  an  elevator  would  be  the  measure 
of  defendants'  damages,  embraces  two  or  more 
distinct  and  inconsistent  propositions  of  law, 
and  as  such  is  not  entitled  to  consideration. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  30S4 ;   Dec.  Dig.  f  739.*] 

9.  Damages  (|i  218*)— Instbuctions— Bbxach 
or  Contract. 

A  contract  for  building  storage*  tanks  wan 
made  March  25,  1905,  and  one  for  the  erection 
of  an  elevator  April  10,  1905.     The  latter  con- 


ine  oaie  oi  uie  coutiaci,  nor  uiai:,  oy  reasonaoie 
expenditure  of  money,  defendants  could  and 
would  have  used  the  property  as  an  elevator. 
Held,  that  charges  that,  if  plaintiff  failed  to 
erect  the  elevator  building  and  tanks  within  the 
time  specified  in  the  contracts,  defendants  could 
recover  the  reasonable  value  of  the  use  of  such 
property  from  the  time  plaintiff  was  bound  to 
erect  it  until  it  was  constructed,  and  that,  in 
determining  the  reasonable  value  of  such  use,  if 
the  jury  believed  that  with  a  reasonable  ex- 
penditure of  money  defendants  could  and  would 
nave  used  the  property  as  an  elevator,  its  value 
as  an  elevator  would  be  the  measure  of  de- 
fendants' damages,  were  inapplicable,  and  pixqp- 
erly  refused. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  81  560-562;    Dec.  Dig.  (  21&*] 

10.  Damages  (§  122*)— Delay  in  Pebtobmino 
CoNTBACT— Measure  or  Damages.. 

The  proper  measure  of  damages  of  defend- 
ants would  be  the  rental  value  of  the  building 
for  such  time  as  they  were  deprived  of  the  use 
thereof  after  the  contract  date  for  completion 
thereof,  and  not  the.profits  that  would  have  been 
made  during  the  time  they  were  deprived  of  its 
use  by  failure  of  plaintiff  to  complete  it  with- 
in the  time  agreed  upon,  since,  to  determine 
such  profits,  it  would  be  necessary  to  take  in- 
to consideration  the  operation  of  the  entire 
elevator  plant]  whereas  plaintiff  undertook  to 
erect  only  portions  of  the  plant,  especially  in  the 
absence  of  evidence  that  defendants,  at  the 
time  of  plaintiff's  contracts,  had  any  contracts 
for  the  storing  or  handling  of  grain  in  the  ele- 
vator when  it  should  be  completed,  and  that 
plaintiff  ccmtracted  with  knowledge  or  with  ref- 
erence thereto. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {$  310-315;  Dec  Dig.  {  122.*] 

11.  Damages  (f  218*)— Delay  in  PERFORMiNa 
Contract— Instructions. 

A  charge  not  to  consider  profits  that  de- 
fendant could  or  would  liave  made  if  the  elevator 
had  been  completed  within  the  contract  time,  in 
computing  defendants'  damages,  did  not  mislead 
the  jury  or  withdraw  from  their  consideration 
evidence  proper  to  be  considered  in  determining 
the  rental  value  of  the  elevator  building,  there 
bein^  direct  evidence  as  to  such  value  which 
manifestly  was  considered  bj  the  jury,  with  per- 
haps other  evidence,  in  view  of  the  verdict, 
which  would  or  should  have  been  -for  a  larger 
amount  for  plaintiff,  if  damages  for  the  rental 
value  of  the  building  had  not  been  allowed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i|  660-562;    Dec  Dig.  |  2ia*] 

12.  Tbiai,  (I  256*)— Instbuctions— Doty  to 
Ask. 

Where  a  charge  given  is  correct  so  far  as 
it  goes,  if  a  party  desires  fuller  instructions 
upon  the  subject  they  must  be  asked  for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  62S;   Dec  Dig.  |  256.*] 

Appeal  from  District  Oour^  Collin  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  bjr  the  Harry  Bros.  Company 
against  the  J.  T.  Stark  Oraln  Company  and 
otbers.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Abernatby  &  Abernatby  and  Gamett  & 
Hughston,  for  appellants.  Smith  &  Wilcox. 
for  appellee. 
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TALBOT,  J.  Appellee,  Harry  Bros.  Com- 
pany, a  corporation,  sued  appellants,  J.  T. 
Stark  Grain  Company,  J.  T.  Stark,  J.  H. 
Bowman,  6.  W.  Bowman,  T.  G.  Jasper,  W. 
A.  Vines,  H.  W.  Colt,  John  J.  Russell,  and 
W.  R.  Norton,  in  the  district  court  of  Col- 
lin county,  Tex.,  and  alleged.  In  substance, 
as  follows:  That  on  March  25,  1005,  plain- 
tifr  and  defendant  J.  T.  Stark  Grain  Com- 
pany entered  Into  a  written  contract,  where- 
by the  plaintiff  agreed  to  erect  for  said  de- 
fendant six  grain  storage  tanks  of  the  ca- 
pacity of  15,000  bushels  each,  near  the  rail- 
road at  Piano,  Tex.,  for  the  sum  of  $6,000, 
and  six  black  steel  grain  storage  tanks  <tf 
the  capacity  of  1,000  bushels  each  in  the 
mill  of  defendant  for  the  sum  of  $150  each, 
all  of  said  tanks  to  be  erected  according  to 
certain  plans  and  specifications  made  a  part 
of  said  contract;  that  defendant  Stark  Grain 
Company  was  to  build  foundation  for  said 
tanks,  and  plaintiff  was  to  have  60  days  aft- 
er the  completion  of  said  foundation  and 
notice  thereof  to  complete  its  part  of  the 
contract,  and.  If  said  tanks  should  buckle  or 
leak  within  the  first  12  months  used,  plain- 
tiff was  to  fix  the  same  free  of  charge;  that 
on  the  IStb  day  of  May,  1005,  plaintiff  and 
defendant  grain  company  entered  into  an- 
other and  additional  contract,  by  the  terms 
of  which  plaintiff  agreed  to  build  a  certain 
line  of  eight-inch  piping  and  slx^Inch  piping 
to  connect  the  head  of  said  defendant's  ele- 
vator with  the  outside  tanks,  for  which  saUl 
defendiint  agreed  to  pay  plaintiff  68  cents 
per  foot  for  the  eight-inch  pipe  and  55  cents 
per  foot  for  the  six-inch  pipe,  and.  In  addi- 
tion thereto,  the  sum  of  $45  for  erecting 
and  installing  the  same.  It  was  further  al- 
leged that  on  April  10,  1005,  plaintiff  con- 
tracted in  writing  to  erect  for  the  defend- 
ant Stark  Grain  Company  a  certain  steel 
elevator  building  according  to  the  plans  and 
specifications  made  a  part  of  the  contract, 
and  to  have  the  same  completed  and  ready 
for  occupancy  by  June  1,  1005;  that  said 
defendant  agreed  to  pay  for  said  building 
$2,600  on  the  1st  day  of  June,  1005,  provid- 
ed the  same  was  completed,  and,  if  not  com- 
pleted at  that  time,  then  as  soon  as  the 
same  was  completed  and  accepted;  that  said 
defendant  Stark  Grain  Company  reserved 
the  right  to  have  a  competent  architect  to 
examine  the  building  while  it  was  being 
erected,  and  after  same  had  been  completed, 
and  that  the  Judgment  of  said  architect 
should  be  final  as  to  whether  or  not  the 
building  was  being  constructed  or  had  been 
constructed  in  a  workmanlike  manner  and 
of  sufficient  strength  to  carry  the  load  that 
it  was  supposed  to  carry,  etc.;  that  plaintiff 
complied  with  its  contract  with  reference 
to  said  building,  and  that  said  defendant 
had  said  building  inspected  and  examined 
by  a  competent  architect,  who  decided  that 
said  building  had  been  constructed  accord- 
ing to  the  contract,  and  that  the  Judnnent 
of  the  architect  was  final;    that  said  de- 


fendant Stark  Grain  Company  bad  accepted 
said  building  as  having  been  completed  ac- 
cording to  said  contract,  and  bad  been  using 
and  enjoying  the  benefits  thereof;  that  Stark 
Grain  Company  sold  all  of  its  assets  to  J. 
T.  Stark  to  defraud  its  creditors;  that  J.  T. 
Stark  assumed  the  payment  of  the  debt  su»d 
for,  and  mortgaged  all  the  property  to  W. 
R.  Norton,  trustee  for  J.  H.  Bowman,  G.  W. 
Bowman,  W.  A.  Vines,  John  J.  Russell,  H. 
W.  Colt,  and  T.  O.  Jasper.  Plaintiff  prayed 
for  Judgment  against  Stark  Grain  Company 
and  J.  T.  Stark  for  the  amount  of  its  debt 
and  interest  and  the  foreclosure  of  Hen  on 
the  property  sold  by  Stark  Grain  Company 
to  J.  T.  Stark  as  against  all  the  defendants. 
Defendants  J.  T.  Stark  Grain  Company  and 
J.  T.  Stark  each  pleaded  a  general  denial, 
and,  In  additional  to  the  general  denial,  said 
defendants  pleaded,  among  other  things, 
that  the  building  was-  not  constructed  ab- 
solutely waterproof;  that  plaintiff  did  not 
use  the  material  contracted  for  as  set  out  in 
plalntltTs  petition,  and  used  an  Inferior 
grade  of  material,  and  failed  to  have  the 
workmanship  done  In  a  neat  and  substantial 
manner  and  workmanlike  manner  and  in 
accordance  with  the  best  practice  for  such 
work;  also,  that  the  plaintiff  failed  to  com- 
ply with  its  contract  as  to  painting;  that 
the  "I"  beams  and  bracings  were  not  strong 
enough  to  stand  the  load  they  were  designed 
to  carry;  that  the  six  black  steel  storage 
tanks  did  not  hold  1,000  bushels  each,  but 
only  000  bushels  each;  that  the  top  and. 
bottom  of  the  large  tanks  were  not  water- 
tight, but  leaked,  etc.  J.  T.  Stark  adopted 
all  the  allegations  of  the  Stark  Grain  Com- 
pany not  inconsistent  with  his  pleas.  De- 
fendant J.  T.  Stark  further  answered  that 
he  had  bought  the  property  Involved  in  this 
suit,  and  all  claims  for  damages  in  favor 
of  Stark  Grain  Company  against  p]aintlff; 
that  he  assumed  the  payment  of  any  debt 
due  plaintiff  by  Stark  Grain  Company,  and 
asked  Judgment  against  plaintiff  for  the 
amount  of  his  damages.  Defendants  Bow- 
man, Norton,  Russell,  Vines,  Colt,  and  Bow- 
man answered  by  general  demurrers  and 
general  denial,  and  that  they,  except  W.  R. 
Norton,  held  a  superior  lien  to  plaintiff. 
Plaintiff  replied  by  special  exceptions,  estop- 
pel, and  general  denial.  The  case  was  tried 
before  the  court  and  a  Jury  on  September 
30,  1008,  resulting  in  a  verdict  in  plalntifTs 
favor  for  $4,461.25  against  Stark  Grain 
Company  and  J.  T.  Stark,  and  for  a  fore- 
closure of  lien  on  the  property  in  question 
against  all  defendants,  and  a  Judgment  was 
duly  entered  thereon.  From  this  Judgment 
all  the  defendants  appealed. 

The  contract  for  the  erection  of  the  ele- 
vator building,  among  other  things,  provid- 
ed that  plaintiff  should  "furnish  and  erect 
In  place  6-in.xl2%-in.  I-beams.  The  beams 
to  be  covered  on  the  lower  flange  with  curv- 
ed corrugated  galvanized  steel  of  sufficient 
strength  to  carry  a  safe  load  of  150  pounds 
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per  square  foot;  that  all  workmanship 
Bhoold  be  done  In  a  neat,  substantial  and 
workmanlike  manner  and  In  accordance 
with  best  practice  for  such  work;  that  the 
entire  framework  should  be  painted  with 
two  coats  of  good  metallic  paint,  one  coat 
to  be  applied  before  the  material  left  the 
shop  and  one  after  the  building  was  erected; 
that  both  the  roof  and  sides  of  said  build- 
ing should  be  absolutely  waterproof."  Ap- 
pellee has  flled  a  motion  in  this  court  to  dis- 
miss the  appeal  of  the  J.  T.  Stark  Grain 
'Company  on  the  ground  that  it  had  for- 
feited its  right  to  do  business  in  this  state 
by  failing  to  pay  its  franchise  tax.  If  such 
matter  could  be  presented  and  urged  by  an 
original  motion  flled  in  this  court,  the  mo- 
tion in  this  case  is,  we  think,  without  mer- 
it. At  the  time  this  suit  was  flled,  the  ap- 
pellant had  not  failed  to  pay  its  franchise 
tax,  and,  If  It  afterwards  forfeited  its  right 
to  do  business  in  this  state  by  failing  to  pay 
such  tax,  it  would  not  thereby  be  deprived 
of  defending  this  suit  Besides,  the  undis- 
puted evidence  In  the  record  shows  that 
prior  to  the  date  of  the  forfeiture  alleged 
the  appellant  grain  company  had  disposed 
of  all  of  Its  property  in  Texas  to  J.  T.  Stark, 
one  of  Its  codefendants;  that  said  defend- 
ant has  assumed  the  payment  of  the  obliga- 
tion sued  on.  and  that  its  entire  property 
out  of  the  state  had  been  sold  to  certain  of 
its  stockholders;  that  all  of  Its  business, 
with  the  exception  of  the  matters  involved 
in  this  suit,  had  been  wound  up,  and  that 
it  had  ceased  to  do  the  business  for  which 
it  was  incorporated.  The  motion  is  there- 
fore overruled. 

The  first,  second,  and  third  assignments  of 
error,  as  numbered  In  the  brief,  raise  the 
same  question  of  law,  and  will  be  consider- 
ed together.  It  is  complained  in  these  as- 
signments that  the  trial  court  erred  in  per- 
mitting the  plaintiff's  witness,  Oury,  to  tes- 
tify that  the  elevator  building,  the  line  of 
piping,  and  the  six  storage  tanks  of  the  ca- 
pacity of  1,000  bushels  each  were  construct- 
ed and  erected  in  accordance  with  the  terms 
of  the  respective  contracts  entered  Into  be- 
tween the  parties.  It  Is  objected  that  the 
testimony  was  the  opinion  and  conclusion  of 
the  witness,  involved  a  mixed  question  of 
law  and  fact  about  a  matter  not  the  subject 
of  expert  testimony,  and  permitted  the  wit- 
ness to  invade  the  province  of  the  court  and 
Jury.  We  think  there  was  no  material  error 
in -the  admission  of  the  testimony.  The  wit- 
ness qualified  as  an  expert  of  large  experi- 
ence in  the  construction  of  steel  buildings, 
tanks,  etc.,  and  was  therefore  competent  to 
express  an  opinion  In  regard  to  the  matter 
to  which  bis  testimony  related.  But,  if  mis- 
taken in  this,  then  the  record  shows  that  the 
witness  testified  that  the  work  of  erecting 
the  building,  tanks,  and  pipe  line  in  ques- 
tion was  under  his  supervision  from  the 
time  it  was  begun  until  it  was  completed; 
that  while  said  work  was  being  done  be  had 


possession  of  and  was  fully  acquainted  with 
the  contract,  agreement,   and  specifications 
with  reference  to  said  improvements.    Fur- 
thermore, in  connection  with  his  testimony 
that  the  building,  tanks,  and  pipe  line  were 
erected  In  accordance  with  the  contracts  and 
specifications,  the  witness  stated,  if  not  fnl- 
ly,  in  many  respects  the  size  of  the  elevator 
building  and  tanks,  etc.,  the  character  of 
the  material  used  and  manner  in  which  the 
work  was  done,  which  was  substantially  as 
called  for  in  the  contract.    We  therefore  re- 
gard the  testimony  complained  of  as  the 
statement  of  a  fact  within  the  knowledge  of 
the  witness,  and  not  merely  the  statement  of 
an  opinion  or  conclusion.    This  case  is  dis- 
tinguishable in  the  facts  from  the  case  of 
Anderson  Electric  Light  Company  v.   Cle- 
burne Water,  Ice  &  Light  Co.,  23  Tex.  Civ. 
App.  328,  67  S.  W.  575,  cited  by  appellants. 
In  that  case  it  does  not  appear  that  the  wit- 
ness had  qualified  and  was  testifying  as  an 
expert,  or  that  the  evidence  showed,  as  It 
does  In  this  case,  that  he  was  testifying  to 
facts  within^  his  own  knowledge.    But,  aside 
from  the  foregoing  view  of  the  matter.  It 
appears,  we  think,  that,  if  the  court  erred 
In  admitting  the  testimony,  the  error  was 
harmless,  for  the  reason  that  the  witness 
was  allowed  to  make  substantially  the  same 
statement  without  objection.     He  said:     "I 
have  been  through   said  elevator   building 
and  machinery  since  the  same  has  been  in- 
stalled and  put  in  operation,  and,  so  far  as  I 
could  see  from  my  knowledge  in  that  line  of 
business,  everything  was  working  as  smooth- 
ly and  as  nicely  as  could  be  expected  for  a 
new  plant.    In  other  words,  everything  was 
working  i)erfectly  as  far  as  I  could  see.    I 
will  state  that  in  my  Judgment  there  is  noth- 
ing lacking  as  far  as  I  could  see  to  make  the 
building  perfect  In  every  respect  for  the  pur- 
pose it  was  Intended  for.    And,  as  to  its  effi- 
ciency, I  am  sure  that  it  would  come  up  to 
the  contract  and  specifications  in  every  re- 
spect.   I  talked  with  Mr.  Stark  several  times 
after  the  elevator  was  completed.    ♦    •    •    I 
heard  Mr.  Stark  make  the  remarii  that  be 
had  the  best  elevator  In  the  state  of  Texas.' " 
The  fifth  assignment  is  as  follows:    "The 
court  erred  in  permitting  plaintiff  to  Intro- 
duce in  evidence  over  the  objections '  of  the 
defendants   made  thereto  at  the  time   the 
fallowing  written  Instrument:    'Piano,  Tex- 
as, 10-17-05.    Harry  Bros.,  Dallas,  Tex.    Gen- 
tlemen:    We  -beg  to  Inform   you   that  on 
yesterday  we  loaded  into  one  of  the  Inside 
tanks,  constructed  for  us,  one  thousand  bush- 
els of  wheat    The  tank  buckled  at  the  lugs 
and  twisted  out  of  shape.     We  consider  it 
dangerous  and  would  be  glad  to  have  yonr 
Mr.  Oury  come  and  look  at  the  tank,  and 
take  steps  to  put  it  Into  serviceable  condi- 
tion.   We  were  obliged  to  empty  the  tank  and 
throw  the  load  Into  the  big  outside  tank  for 
fear   It  would  ccdlapse.     Please   give   this 
your  prompt  attention.     Yours  truly,  J.  T. 
Stark  Grain  Company,  W.  F.  M.  L."     Ap- 
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pellcmt  objected  to  the  Introduction  In  evl- 
dence  of  this  letter  on  the  ground  that  "it 
was  not  proven  that  the  letter  had  been 
executed  by  anj-one  having  authority  to  make 
declarations  binding  upon  defendant,  and 
tbat  it  was  not  shown  to  have  been  execut- 
ed by  any  one.  Just  simply  a  letter  written 
•with  typewriting  on  It,  signed  with  a  type- 
writer, and  there  Is  no  handwriting  on  it 
whatever,  and  its  execution  Is  not  proven, 
and  there  is  nothing  to  show  who  wrote  It, 
and  It  is  hearsay  and  prejudicial."  The  lan- 
guage, "We  beg  to  Inform  you  that  on  yes- 
terday we  loaded  Into  one  of  the  inside 
tanks,  constructed  for  us,  one  thousand  bush- 
els of  wheat,"  is  the  objectionable  part  of 
the  letter ;  appellants  claiming  that  the  tanks 
therein  referred  to  were  not  in  accordance 
with  the  terms  of  the  contract.  In  that  said 
tanks  did  not  hold  1,000  bushels  each,  and 
the  portion  of  the  letter  quoted  tended  to 
show  an  admission  on  their  part  that  they 
did.  We  are  of  the  opinion  that  the  trial 
Judge's  explanation  of  his  ruling  In  admit- 
ting in  evidence  this  letter,  as  contained. in 
the  bill  of  exception  reserved  thereto,  shows 
the  execution  of  the  letter  by  the  defendant 
Stark  Grain  Company.  He  certifies  that  the 
proof  shows  that  the  letter  was  on  the  sta- 
tionery and  letter  head  of  the  defendant  J. 
T.  Stark  Grain  Company,  and  that  it  was 
entirely  In  typewriting,  and  that  W.  F.  M. 
L.  were  the  initial  letters  of  the  name  of 
the  assistant  bookkeeper  of  the  defendant 
J.  T.  Stark  Grain  Company.  It  was  also 
shown  tbat  the  plaintiff  received  the  letter 
in  due  course  of  the  United  States  mall,  and 
tbat  the  letter  was  acted  upon  by  plaintiffs, 
In  that  they  sent  men  to  Piano  to  work  on 
the  tanks  la  question.  If,  however,  it  can 
be  said  the  evidence  was  insufflcieut  to  show 
the  execution  of  the  letter  by  said  defendant, 
its  admission  was  harmless  because  the  pre- 
siding Judge  in  further  explanation  of  his 
ruling  in  admitting  the  letter  in  evidence 
certifies  that  the  undisputed  evidence  in  the 
case  showed  that  the  tanks  did  not  hold  1,- 
000  bushels  and  the  size  of  the  hopper  had 
been  changed  by  agreement,  and  it  was 
admitted  In  open  court  by  plaintiffs'  attor- 
neys that  said  tank  as  constructed  would 
not    hold    one    thousand   bushels. 

We  are  also  of  the  opinion  that  the  court 
did  not  err  Ui  refusing  to  give  appellant's 
special  charge,  to  the  effect  that  inasmuch 
as  the  plaintiff  had  averred  In  its  supple- 
mental petition  tbat  the  claim  sued  on  had 
been  transferred  to  Harry  Bros.  Manufac- 
turing Company,  and  that  fact  was  establish- 
ed by  the  undisputed  evidence,  to  find  tbat 
said  plaintiff  take  nothing  by  Its  suit,  and 
proceed  to  determine  whether  said  defend- 
ants are  entitled  to  recover  on  their  cross- 
bill. The  claim  sued  on  was  transferred  to 
the  Harry  Bros.  Manufacturing  Company 
after  the  institution  of  this  suit  The  orig- 
inal petition  was  filed  by  Harry  Bros.  Com- 
pany December  21,  1906,  and  they  filed  an 


amended  second  supplemental  petition  Sep- 
tember 23,  1908,  In  which  it  was  alleged 
tbat  after  the  institution  of  the  suit,  and 
on,  to  wit,  June  29,  1907,  Harry  Bros.  Man- 
ufacturing Company  became  the  owner  of 
the  claim  and  cause  of  action  sued  on.  This 
supplemental  petition  was  in  reply  to  the 
answer  of  the  defendants  charging  that  the 
plaintiff  Harry  Bros.  Company  was  not  the 
owner  of  said  claim,  and  It  was  alleged  In 
said  petition  that  Harry  Bros.  Company  was 
prosecuting  the  suit  in  Its  name  for  the  use 
and  benefit  of  Harry  Bros.  Manufacturing 
Company.  The  supplemental  petition  in  the 
respects  mentioned  was  doubtless  unneces- 
sary, and  it  did  not  authorize  a  Judgment  In 
favor  of  the  defendants  as  to  the  claim  sued 
on.  The  transfer  of  the  claim  having  been 
made  during  the  pendency  of  the  suit,  Harry 
Bros.  Company  could  legally  prosecute  the 
suit  to  final  Judgment  In  such  case  it  Is 
not  necessary  to  make  new  parties.  In  Mat- 
thews V.  Boydstun.  31  S.  W.  814,  this  court 
said:  "The  transferee  may  come  in  and 
make  himself  a  party  by  appropriate  plead- 
ing, but  It  Is  not  necessary  that  be  should 
do  so.  He  takes  the  transfer  subject  to  the 
result  of  the  litigation,  and  the  defendant  is 
fully  protected  by  the  Judgment  rendered." 
Tiie  seventh  and  eight  assignments  of  er- 
ror are  grouped  by  the  appellants,  and  pre- 
sented as  one  assignment  in  the  brief.  The 
seventh  complains  that  the  court  erred  In  re- 
fusing to  give  requested  special  charge  No. 
2,  to  the  effect  that.  If  the  plaintiff  Harry 
Bros.  Company  did  not  complete  the  elevator 
building  and  tanks  within  the  time  specified 
in  the  contract  or  contracts,  then  the  defend- 
ant J.  T.  Stark  Grain  Company  would  be  en- 
titled to  recover  from  the  plaintiff  the  reason- 
able value  of  the  use  of  said  elevator  and 
said  tanks  from  the  time  the  same  should 
have  been  completed  under  said  contract  and 
the  time  the  same  were  actually  completed 
and  delivered  to  defendants,  and  that  they 
might  consider  In  determining  the  value  of 
such  use  the  purpose  for  which  the  parties 
intended  the  elevator  building  and  tanks  to 
be  used.  The  eighth  complains  that  the  court 
erred  in  not  giving  special  charge  No.  12,  to 
the  effect  that  if  plaintiff  Harry  Bros.  Com- 
pany failed  to  erect  the  elevator  building  and 
tanks  (In  question)  within  the  time  stipulat- 
ed in  the  contracts,  defendant  would  be  en- 
titled to  recover  the  reasonable  value  of  the 
use  of  such  property  as  it  contracted  to  erect 
from  the  time  it  was  bound  to  erect  the  same 
until  the  same  was  constructed,  and  that  in 
determining  the  reasonable  value  of  such  use 
of  said  property,  to  look  to  all  the  circum- 
stances of  the  case,  and  that,  if  they  believed 
from  the  evidence  that  by  reasonable  expend- 
iture of  money  (derendants)  could  and  would 
have  used  the  same  as  an  elevator,  then  its 
value  as  an  elevator  would  be  the  measure 
of  defendant's  damages.  As  presented,  we 
think  the  assignment  embraces  two  or  more 
distinct  and  Inconsistent  propositions  of  law. 
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value  of  the  elevator  building  and  tanks  from 
the  time  thej  should  have  been  completed  un- 
der the  written  contracts  and  the  time  that 
they  were  actually  completed,  and  that  the 
Jury,  In  determining  the  value  of  such  use, 
might  consider  the  purpose  for  which  said 
building  and  tanks  were  intended  to  be  used, 
Is  materially  dlffer«it  from  the  proposition 
Involved  In  special  charge  No.  12,  to  the  et- 
fect  that  appellants  were  entitled  to  the  rea- 
sonable value  of  the  use  of  said  property  for 
such  time  as  they  lost  by  reason  of  the  same 
not  being  completed  within  a  reasonable  time, 
and  that.  If  by  reasonable  expenditure  of 
money  the  property  could  and  would  have 
been  used  as  an  elevator,  then  its  value  as 
an  elevator  would  be  the  measure  of  appel- 
lants' damages.  But,  if  we  are  mistaken  in 
this,  then  the  answer  to  the  assignment  is 
that  whatever  may  be  the  pleadings  the  con- 
cluding part  of  special  charge  No.  12  is  not 
a  correct  statement  of  the  law,  and  both  of 
the  special  charges  in  question  are  inappll- 
able  to  the  facts  and  misleading.  The  con- 
tract for  the  building  of  the  tanks  referred 
to  in  the  charges  was  entered  into  March  25, 
1905,  and  that  for  the  erection  of  the  steel 
elevator  April  10,  1006.  Ite  latter  contract 
provided  that  the  elevator  shall  be  completed 
by  the  1st  day  of  June,  1905,  but  no  time 
was  specified  in  the  contract  entered  Into  for 
the  erection  of  the  tanks  within  which  said 
tanks  should  be  completed.  Appellant  does 
not  point  out  any  evidence,  and  we  have  dis- 
covered none,  showing  that  these  tanks  were 
not  finished  and  ready  for  use  within  a  rea- 
sonable time  from  the  date  of  the  contract; 
nor  do  we  find  any  evidence  that,  by  "a  rea- 
sonable expenditure  of  money,"  appellants 
could  and  would  have  used  the  property  as 
an  elevator,  and  that  issue,  and  the  Issue 
as  to  whether  the  tanks  were  completed  with- 
in a  reasonable  time  as  sought  to  be  submit- 
ted by  the  special  charge  No.  12,  was  not 
talsed  by  the  evidence.  Therefore  charge 
No.  12  was  properly  refused ;  and,  as  the  con- 
tract for  the  erection  of  the  tanks  did  not 
stipulate  when  the  tanks  should  be  complet- 
ed, and  there  was  no  evidence  that  they  were 
not  completed  within  a  reasonable  time,  spe- 
cial charge  No.  2  should  not  have  been  given. 
The  charge  of  the  court  upon  this  phase  of 
the  case,  limiting  appellant's  right  to  recov- 
er damages  for  such  time  as  appellant  was 
deprived  of  the  use  of  the  elevator  building 
after  June  1,  1905,  and  in  instructing  them 
that  the  measure  of  such  damages  was  the 
rental  value  of  said  building  for  sudi  time, 
was,  we  think,  a  correct  application  of  the 
law  to  the  facts,  and  full  enough,  at  least, 
in  the  absence  of  a  correct  special  charge  up- 
on the  subject 

Appellants'  nlath  assignment  asserts  that 
the  court  erred  in  charging  the  Jury  at  ai>- 
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Oraln  Company  could  or  would  have  made, 
if  said  elevator  building  had  been  completed 
within  the  time  required  by  the  contract  >n 
considering  the  damage  which  said  defendant 
J.  T.  Stark,  by  reason  of  such  dday,  if  any, 
is  entitled  to  receive."  The  objections  to 
this  charge  are,  in  substance,  that  it  is  erro- 
neous, misleading,  and  upon  the  weight  of 
the  evidence,  in  that  appellants  were  enti- 
tled to  the  value  of  the  use  of  the  building 
for  the  t>urpoee  for  which  it  was  intended  to 
be  used  and  that  the  Jury  should  have  per- 
mitted. In  estimating  their  damages,  "to  con- 
sider the  profits  that  could  have  been  made 
out  of  the  building";  that,  in  withdrawing 
from  the  consideration  of  the  Jury  all  evi- 
dence tending  to  show  the  profits  that  could 
have  been  made,  the  court  withdrew  from 
their  consideration  evidence  which  tended  to 
establish  its  rental  value.  We  are  of  the 
opinion  that  tbe  rental  value  of  the  elevator 
building,  as  charged  by  the  court  was  the 
measure  of  appellants'  damages  in  this  case, 
and  not  the  profits  that  could  have  been 
made  during  the  time  they  were  deprived  of 
its  use  by  the  failure  of  appellee  to  complete 
said  building  within  the  time  agreed  upon. 
To  determine  the  amount  of  profits  which 
could  have  been  made  during  such  time,  it 
would  be  necessary  to  take  Into  considera- 
tion the  operation  of  the  entire  elevator 
plant  including  the  outside  storage  tanks 
and  all  inside  machinery.  The  appellee  did 
not  rmdertake  to  erect  for  the  appellants  an 
elevator  plant  complete,  but  only  portions  of 
such  a  plant  under  contracts  executed  at  dif- 
ferent times  and  for  different  separate,  and 
distinct  portions  thereof.  The  defendant 
Stark  Grain  Company  constmcted  the  foun- 
dation for  the  outside  storage  tanks,  the  con- 
crete foundation  for  the  elevator  building, 
and  installed  in  said  building  a  large  amount 
of  machinery  necessary  for  its  operation  with 
which  appellee  bad  nothing  whatever  to  do. 
Besides,  there  is  no  evidence  to  show  that 
the  appellant  Stark  Grain  Company  at  the 
time  of  the  execution  of  either  of  the  con- 
tracts entered  into  by  appellee  had  any  con- 
tracts for  the  storing  or  handling  of  grain  In 
the  elevator  plant  when  the  eame  should  be 
completed  and  that  appellee  contracted  with 
a  knowledge  of  or  reTerence  thereto.  It  seems 
clear  that  the  profits  were  not  In  the  con- 
templation of  the  parties  when  the  contracts 
referred  to  were  entered  into. 

We  are  further  of  the  opinion  that  the 
charge  did  not  have  the  ^eot  to  mislead  th« 
Jury  or  to  withdraw  from  tlieir  consideration 
evidence  which  was  legitimate  and  propw  to 
be  considered  by  them  in  arriving  at  the 
rental  value  of  the  elevator  building.  There 
was  direct  evidence  as  to  such  value,  and 
that  such  and  perhaps  other  wldeace  upon 
the  question  was  considered  by  the  Jury,  and 
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the  appellants  allowed  some  damagwt  for  tlM 
breach  of  the  contract  as  alleged,  la  manifest 
from  the  amount  of  the  verdict  rendered  in 
favor  of  appellee;  for  It  la  evident  from  the 
record  and  a  simple  calculation  of  the  In- 
terest on  the  amount  shown  to  have  been  un- 
paid on  the  contracts  dedared  on  that,  had 
not  such  damages  been  allowed,  the  verdict 
In  appellee's  favw  would  or  should  have  b^ea 
for  a  larger  amount 

The  clause  of  the  court's  charge  complain- 
ed of  In  the  tenth  and  eleventh  assignmrats 
was  correct  as  far  as  it  went,  and,  if  ap- 
pellants desired  further  and  fuller  instruc- 
tions upon  the  subject  to  which  it  relates, 
such  charge  should  have  been  asked.  If 
there  was  «rror  in  the  charge,  it  was  not  an 
affirmative  error,  but  one  of  omission. 

The  fifteenth  assignment  is.  In  effect  that 
the  verdict  of  the  Jury  is  contrary  to,  and 
not  supported  by,  the  evidence.  In  this  con- 
tention we  do  not  concur.  We  have  care- 
fully considered  the  evidence,  and  conclude 
that  It  is  amply  sufficient  to  authorize  and 
sustain  the  verdict,  and  this  assignment  is 
overruled. 

Some  of  the  assignments  not  discussed 
have  been  disposed  of  by  what  we  have  said 
In  discussing  others;  and  those  not  so  dis- 
posed of  present  in  our  Judgment  no  revers- 
ible error. 

QAe  Judgment  is  affirmed. 


CATOR  V.   HATS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  24, 
1909.) 

1.  APPBAL    and    EflBOB    ({    907*)— -Bevikw— 
Presumptions. 

Id  the  absence  of  a  statement  of  facts,  a 
finding  of  the  trial  court  that  the  report  of  a 
jury  of  view  appointed  to  lay  out  a  road  was 
accepted  will  be  presumed  to  be  correct,  though 
the  fact  is  not  shown  by  the  record  of  the 
commissioners'  court;  evidence  aliunde  being 
adminible  to  establish  the  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3673;   Dec.  Dig.  1  907.*] 

2.  EVIDBNCB   (I   lO*)— JUMCIAI,   NOTICK— GeO- 

OBAPHiCAL  Facts. 

The  court  takes  judicial  notice  of  geograph- 
ical subdiTisions  of  the  state,  and  of  state  and 
federal  boundaries. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  0-14 ;    Dec.  Dig.  }  10.*] 

8.  HiOHWATS    (g    53*)— EsTABLisHMEHT— Ob- 
deb— Descbiption  OF  Road. 

A  road  is  not  illegal  because  the  inter- 
mediate calls  of  the  order  directing  it  to  be  laid 
out  do  not  coincide  with  those  of  the  report  of 
the  jury  of  view  which  was  adopted. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  159,  160;  Dec.  Dig.  i  53.*] 

Appeal  from  District  Court,  Hansford 
County;   H.  G.  Hendricks,  Judge. 

Action  by  Bert  O.  Cator,  administrator, 
against  E.  C.   Hays  and  others.     From  a 


Judgment  for  defendanta,  plaintiff  appeals. 
Affirmed. 
Hoover  &  Taylor,  toe  appellant 

BICE,  J.  This  suit  was  originally  brought 
May  27,  1907,  by  George  Aitken  in  the  dis- 
trict court  of  said  county  against  E.  C.  Hays, 
as  county  Judge,  and  against  B.  V.  Andrews, 
W.  O.  Duglas,  J.  C.  Sangster,  and  J.  A.  Deal, 
county  commissioners,  constituting  the  com- 
missioners' court  of  said  county,  and  against 
Joe  Stafford,  an  overseer,  to  enjoin  the  open- 
ing by  said  county  of  a  road  known  as  the 
"Guymon  and  Ochiltree  road,"  which  is  al- 
leged to  have  been  formerly  established  by 
said  court,  and  for  the  recovery  of  $250  dam- 
ages Incident  thereto.  During  the  progress 
of  the  suit  said  Aitken  died,  and  appellant 
was  duly  appointed  his  administrator,  and 
continued  said  litigation  as  such,  and  in  such 
capacity  prosecutes  this  appeal. 

A  temporary  writ  of  injunction  was  grant- 
ed as  prayed  for,  and  at  the  October  term, 
1907,  of  said  court,  appellees  answered  by  gen- 
era] demurrer,  special  exceptions,  special  an- 
swer, and  a  general  denial.  A  trial  was  had 
before  the  court  without  a  Jury  at  the  April 
term,  1908,  resulting  In  a  Judgment  in  favor 
of  appellees  dissolving  the  injunction,  and  in 
favor  of  appellant  against  said  appellees  for 
the  sum  of  $10,  awarding  costs  against  him, 
from  which  Judgment  this  appeal  is  prose- 
cuted. 

There  is  no  statement  of  facts  in  the  rec- 
ord, but  the  trial  judge  filed  his  conclusions 
of  fact  and  law.  Among  other  things,  he 
found  that  the  county  commissioners'  court 
of  Hansford  county  upon  June  13, 1904,  same 
being  a  called  session,  made  the  following  or- 
der: "It  is  ordered  by  the  court  that  a 
third-class  road  be  established  as  follows: 
From  the  east  line  of  the  county  to  the  north 
line,  and  described  as  follows :  Commencing 
at  the  east  line  of  section  12  block  2  W.  C. 
By.  Co.;  thence  N.  W.  to  the  S.  E.  comer 
of  section  69  block  45  H.  &  T.  C.  By. ;  thence 
N.  W.  to  a  gate  on  the  old  three-seven  trail ; 
thence  through  road  now  traveled  on  section 
58  and  57,  block  45  H.  &  T.  C.  By.  Co.,  cross- 
ing Palo  Duro  Creek  at  the  N.  E.  comer 
of  section  66  block  45  H.  &  T.  C  B.  B.  Co.. 
following  the  road  traveled  near  the  line  of 
said  section  56  and  In  an  N.  W.  direction  by 
C.  A.  Hitch's  windmill  on  Hackberry  Creek, 
along  the  road  now  traveled  the  N.  line  of 
the  county  near  what  is  known  as  Texas 
lake."  Several  other  orders  of  the  court 
were  set  out  In  the  findings,  but  all  were 
made  subsequent  to  the  above  order,  and  it 
is  questionable  whether  they  should  be  re- 
garded as  pertinent  to  the  Inquiry  before  us. 
The  fifth  finding  of  the  court  was  as  fol- 
lows: "I  find  from  the  testimony  of  N.  B. 
Crosby,  then  county  Judge  of  Hansford  coun- 
ty, Tex.,  that  the  deceased,  Aitken,  the  orig- 
inal plaintiff,  presented  his  claim  for  $1,000 
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at  tne  same  session  or  said  commissioner^! 
oourt  the  said  Altken,  after  understanding 
that  it  was  a  third-class  road,  and  that  he 
could  fence  across  It  at  an^  place  Just  so  he 
left  a  gate  on  the  road,  withdrew  his  claim 
for  damages,  and  said  that  the  commission- 
ers' court  might  proceed  and  open  up  the 
road  as  laid  out  by  the  jury  of  view,  and  I 
further  find  that  the  report  of  the  Jury  of 
view  was  accepted,  the  road  declared  open, 
and  an  overseer  appointed.  Seventh.  I  find 
that  the  road  in  question  was  marked  by 
plowing  furrows  by  the  Jury  of  view,  and 
thereafter  was  traveled  by  the  general  pub- 
lic until  the  temporary  writ  Of  injunction 
was  Issued  in  this  cause." 

By  his  first  assignment  appellant  ques- 
tions the  correctness  of  that  part  of  the 
court's  fifth  finding  of  fact  as  above  set  out, 
wherein  it  is  recited  that  the  report  of  the 
Jury  of  views  was  accepted  (meaning  by  the 
commissioners'  court)  since  the  order  Itself 
merely  recited  that  said  report  be  received, 
but  did  not  declare  the  road  open  as  found 
by  the  court,  nor  show  that  the  overseer  was 
appointed,  nor  that  the  report  of  the  Jury 
of  view  was  accepted,  insisting  by  his  propo- 
sition thereunder  that  It  was  error  for  the 
court  to  find  a  fact  that  was  not  supported 
by  the  evidence.  While  It  is  true  that  the 
order  referred  to  only  recited  that  the  re- 
port was  received,  still.  In  the  absence  of 
a  statement  of  facts,  we  believe  we  are 
authorized  to  presume,  in  aid  of  Judgmoit 
of  the  court,  that  there  was  other  evidence 
before  the  court  which  would  sustain  his 
findings  in  this  respect,  and  the  findings  of 
the  court  do  show  that  there  was  evidence 
aliunde  the  order  upon  which  the  court  bas- 
ed its  findings  in  this  regard.  There  was 
no  objection,  so  far  as  the  record  discloses, 
to  the  Introduction  of  this  evidence,  and, 
even  if  there  had  been,  we  are  Inclined  to 
believe  that  there  is  authority  to  the  effect 
that  such  evidence  would  be  admissible  to 
establish  the  existence  of  such  order.  The 
county  could  not  be  prejudiced  by  reason  of 
the  fact  that  the  same  had  not  been  entered 
in  the  minutes  of  the  court  The  chief  ques- 
tion was  whether  such  order  had.  In  fact, 
been  made,  since  its  entry  could  have  been 
made  nunc  pro  tunc  at  any  time  thereafter. 

By  his  second  assignment  appellant  assails 
the  court's  conclusion  of  law  wherein  it  is 
found  that  as  matter  of  law  the  plaintiff 
has  wholly  failed  to  show  that  the  road  in 
question  was  an  Illegal  one,  for  the  reason, 
as  claimed  by  him,  that  there  was  a  vari- 
ance between  the  order  directing  the  laying 
out  of  the  road  and  the  report  of  the  Jury 
of  view  made  thereunder,  insisting  by  his 
proposition  that  the  statute  with  reference 
to  laying  out  a  public  road  must  be  strictly 
compiled  with,  and,  in  effect,  that  the  report 
of  Jury  of  view  must  conform  to  the  order 


iieve  tnat  tne  orders  mtroaucea  m  eviaence 
indicate  that  the  law  in  this  respect  was 
substantially  complied  with.  While  it  is  by 
no  means  clear  that  the  order  of  June  13, 
1904,  heretofore  set  out,  was  the  only  order 
made  upon  this  subject,  especially  so,  since 
the  court  has  found  that  the  road  was  es- 
tablished, ordered  opened,  and  an  overseer 
appointed,  as  above  shown,  still,  if  this  were 
the  only  order  directing  the  laying  out  of 
this  road,  there  is  no  substantial  variance 
between  It  and  the  report  of  the  Jury  of 
view.  In  the  order  of  June  13th  It  is  direct- 
ed that  the  road  be  laid  out  from  the  east 
line  of  the  county  to  the  north  line  thereof, 
describing  by  Intermediate  calls  its  direction 
between  said  two  points.  The  report  of  the 
Jury  of  view  recites  that  they  were  appoint- 
ed by  the  commissioners'  court  to  view  a 
third-class  road  from  the  east  line  of  Hans- 
ford county,  Tex.,  to  the  south  line  of  Bea- 
ver county;  Tex.,  in  the  direction  of  Guymon, 
Okl.,  and  the  body  of  the  report  shows  that 
they  commenced  at  the  same  point  as  direct- 
ed in  the  order  and  terminated  at  the  Beaver 
county  line.  Notwithstanding  the  fact  that 
the  reiwrt  of  the  Jury  of  view  recited  that 
they  were  appointed  to  review  a  road  from 
the  east  line  of  Hansford  county,  Tex.,  to 
the  south  line  of  Beaver  county,  Tex.,  still 
the  court  Judicially  knows  that  there  is  no 
such  county  in  Texas  as  Beaver  county;  and 
the  report,  together  with  the  orde'r,  clearly 
Indicates  that  it  was  the  intention  and  object 
of  the  court  to  direct  the  road  to  be  laid 
out  from  the  east  line  of  Hansford  county 
to  the  north  line  thereof.  The  court  can 
take  judicial  cognizance  of  geographical  sub- 
divisions of  the  state.  Elliott  on  Evld.  f  66. 
Courts  will  likewise  take  judicial  cognizance 
of  state  and  federal  boundaries.  Ogden  v. 
Lund,  11  Tex.  688.  So  that  we  therefore 
understand  by  this  report  that  the  Jury  of 
view  knew  that  they  were  to  locate  a  road 
running  from  the  east  line  of  Hansford 
county,  Tex.,  to  the  north  line  thereof,  which 
point  was  also  the  south  line  of  Beaver  coun- 
ty, Okl.;  thus  giving  the  same  terminal  as 
indicated  in  the  order,  and  this  was  in  fact 
done,  as  shown  by  the  report  of  said  Jury 
of  view.  And,  while  It  is  true  that  the  in- 
termediate calls  of  the  order  do  not  coin- 
cide with  those  of  the  report,  still  It  has 
been  held  In  Kelley  v.  Honea,  32  Tex.  Civ. 
App.  220,  73  S.  W.  846,  that,  as  the  statute 
does  not  require  the  application  for  the  road 
to  more  than  specify  its  beginning  and  ter- 
mination, the  fact  that  the  application  speci- 
fied section  lines  along  which  the  road  la  to 
run  did  not  deprive  the  commissioners'  court 
of  the  power  to  open  it,  on  the  recommenda- 
tion of  the  Jury  of  view,  along  a  different 
route.  So  in  this  case  we  are  inclined  to 
believe  that,  since  the  Jury  of  view  com- 
menced at  the  point  directed  In  the  order  of 
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tbe  commissioners'  conrt,  and  ran  to  the 
north  line  of  the  county,  as  directed  therein, 
that  It  WEB  Immaterial  whether  they  In  their 
report,  In  fact,  followed  the  Intermediate 
calls  named  In  the  order,  because  we  believe 
the  commissioners'  court,  under  the  authority 
of  the  case  Just  cited,  would  have  had  the 
power  to  adopt  said  report  and  order  the 
road  opened  In  accordance  therewith,  which 
It  seems  from  the  evidence  as  found  by  tbe 
court  was  done. 

In  Sneed  v.  Falls  County  et  al.,  42  S.  W. 
121,  it  is  held  by  this  court,  as  shown  by  the 
syllabus,  that  It  is  not  essential  to  the  va- 
lidity of  the  laying  out  of  a  highway  that 
the  face  of  the  record  of  the  commissioners' 
court  should  affirifiatlvely  show  a  compliance 
with  all  the  requirements  preliminary  to  the 
establishment  of  such  rood ;  clearly  indicat- 
ing that,  if  tbe  proper  steps  which  were  nec- 
essary to  the  laying  out  and  establishment 
of  the  highways  had  in  fact  been  taken.  In 
that  event,  the  same  could  not  be  regarded 
as  improperly  laid  out,  simply  because  of  the 
failure  on  the  part  of  the  court  to  place  of 
record  all  of  such  requirements.  We  there- 
fore hold  that  there  was  no  such  variance 
in  this  case  as  would  defeat  the  action  of 
the  commissioners'  court  in  establishing  and 
laying  out  the  road.  See,  also,  Sneed  t. 
Falls.  County,  91  Tex.  168,  41  S.  W.  481. 

We  do  not  think  there  Is  any  merits  in  the 
contention  urged  in  appellant's  third  assign- 
ment of  error,  and  therefore  overrule  same. 

Finding  no  error  in  the  Judgment  of  the 
court  below,  the  same  is  In  all  respects  af- 
firmed. 

Affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  OP  TEXAS 
et  al.  V.  VANDIVER. 

(Court  of   Civil   Appeals    of  Texas.    Nov.    10, 
1909.) 

1.  Afpeai.  and  Ebbob  (§  931«)  —  Pbbstjmp- 
tions  —  evidencb  considebed  bt  loweb 

COUBT. 

Where  the  lower  court  in  a  nonjury  trial 
makes  its  written  conclusions  of  fact,  in  ac- 
cordance with  certain  testimony,  in  the  ab- 
sence of  a  showing  that  such  facts  were  not 
considered  by  it  in  t^e  final  determination  of 
the  case,  an  appeal  must  be  disposed  of  upon 
tbe  theory  that  they  were  so  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3765 ;    Dec.  Dig.  §  931.*] 

2.  Cabbiers  (i  104*)— Delat  in  Tbanspoet- 

INO   COBPSE. 

In  an  action  against  a  carrier  for  mental 
anfniish  cansed  by  delay  in  not  carrving  plain- 
tiff's wife's  body  on  tbe  same  train  tnat  be  was 
carried  on,  and  in  not  deliverrnp  It  at  bis  desti- 
nation by  the  time  that  he  arrived  there,  testi- 
mony that  while  in  transit  the  conductor  told 
him  that  the  body  of  his  wife  was  on  the  same 
train  was  inadmissible :  as  plaintiff  could  not 
have  suffered  mental  anguish  until  he  ascertain- 
ed that  .the  body  was  not  being  carried  on  the 
train;  and  the  condnctor's- statement  to  the  con- 


trary, if  untrue,  could  have  caused  no  distress 
of  mind. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  104.*] 

3.  Cabbiers  (f  105*)— Delay  vh  Tbanspobx- 
iNo  CoBFSE— Mental   Suffering. 

In  an  action  against  a  carrier  for  mental 
anguish  by  delav  in  not  carrying  plaintiff's 
wife's  body  on  tbe  train  upon  which  plaintiff 
was  carried,  recovery  could  not  be  had  for  men- 
tal anguish  sustained  by  plaintiff's  daughter  and 
sister-in-law  as  a  result  of  tbe  delay.   • 

[Ed.  Note.— For  -other  cases,  see  Carriera, 
Dec.  Dig.  }  105.«] 

Appeal  from  the  Tarrant  Cotmty  Court; 
John  L.  Terrell,  Judge. 

Action  by  J.  8.  Vandiver  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Spoonts,  Thompson  &  Barwlse,  for  appel- 
lants.   James  C.  Scott,  for  appellee. 

KET,  J.  Appellee  instituted  this  suit  for 
the  recovery  of  damages  caused  by  alleged 
delay  In  the  transportation  of  the  body  of 
his  deceased  wife  between  Ft  Worth,  Tex., 
and  St  liOuis,  Mo.  Tbe  principal  item  of 
damage  was  mental  suffering  alleged  to  have 
been  sustained  by  the  plaintiff  and  his  daugh- 
ter and  his  wife's  sister.  There  was  a  non- 
jury trial,  which  resulted  In  a  Judgment  for 
tbe  plaintiff  for  $2(i0,  and  tbe  defendants 
have  appealed. 

Tbe  assignments  of  error  are  addressed  to 
the  action  of  the  court  in  permitting  tlie 
plaintiff  to  testify  that,  after  he  left  Ft 
Worth  and  while  in  transit,  the  conductor 
on  the  train  told  him  that  the  body  of  bis 
wife  was  on  the  same  train,  and  in  allowing 
proof  that  his  daughter  and  sister-in-law 
were  greatly  distressed  and  grieved  when 
they  ascertained  that  the  body  was  not  on  the 
train,  and  did  not  reach  St  Louis  until 
several  hours  after  they  and  the  plaintiff 
reached  there,  and  in  considering  the  facts 
referred  to  in  deciding  the  case.  In  his 
written  conclusions  of  fact,  the  Judge  found 
in  accordance  with  the  testimony  referred 
to,  and,  therefore,  in  the  absence  of  a  show- 
ing that  such  facts  were  not  considered  by 
him  in  the  final  determination  of  the  case, 
tpe  appeal  must  be  disposed  of  upon  tbe 
theory  that  they  were  so  considered.  The 
plalntlfTs  suit  was  based  upon  mental  an- 
guish caused  by  the  carrier's  delay  In  not 
carrying  the  body  of  bis  wife  on  the  same 
train  that  he  was  carried  on,  and  in  not  de- 
livering It  in  St.  Louis  by  the  time  he  reach- 
ed there.  This  being  the  nature  of  his  case, 
It  necessarily  follows  that  the  plaintiff  could 
not  have  suffered  mental  anguish  until  he 
ascertained  that  the  body  was  not  being  car- 
ried on  the  train  upon  which  hg  was  travel- 
ing. Therefore  the  statement  of  the  conduc- 
tor that  the  body  was  on  the  train,  though 
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The  plalntlS  was  not  entitled  to  recover 
any  damages  on  account  of  mental  anguish 
sustained  by  his  daughter  and  sister-in-law 
as  a  result  of  the  delay  In  transporting  the 
corpse,  and  the  trial  court  erred  in  admitting 
and  considering  the  testimony  referred  to 
upon  that  subject  Railway  Co.  ▼.  Overton 
(Sup.)  no  S.  W.  730, 19  I<.  R.  A.  (N.  S.)  600. 

For  the  errrars  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


SCHWARTZ   T.    JONES    et   al. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  20, 
1909.) 

1.  Appeai.  and  Ebbor  (S  878*)— Pabties  En- 
titled TO  Raise  Questions. 

Where,  in  trespass  to  try  title,  defendant 
brought  in  his  vendor  as  a  party,  and  sought 
to  recover  on  his  warranty  of  title,  and  the 
court  gave  judnnent  for  plaintiff  for  the  land, 
and  for  defendant  against  his  vendor  on  the 
warranty,  and  the  vendor  alone  perfected  his 
appeal,  defendant  could  not  on  appeal  question 
the  correctness  of  the  judgment  for  plaintiff,  but 
he  could,  by  cross-assignments  of  error,  com- 
bat the  vendor's  appeal  against  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  2573,  2574;  Dec  Dig.  { 
878.»] 

2.  Covenants  (§  100*)— Title— Bbbach. 

A  covenant  of  title  of  a  grantor,  conveying 
land  owned  in  part  by  another,  and  while  the 
latter's  title  to  the  other  part  was  maturing  by 
adverse  possession,  was  only  breached  as  to  the 
extent  the  latter  owned  the  land,  and  not  to 
the  extent  of  title  acquired  by  adverse  possession 
after   the   conveyance. 

[BJd.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  i  139;   Dec.  Dig.  {  100.*] 

3.  Costs  (|  241*)— Pabties  Liable. 

Where,  in  trespass  to  try  title,  defendant 
brought  in  his  vendor,  and  sought  recovery  on 
his  warranty  of  title,  and  the  court  gave  judg- 
ment for  plaintiff  for  the  land,  and  for  defend- 
ant against  his  vendor  on  the  warranty,  and  the 
vendor  appealed  and  obtained  a  modification  of 
the  judgment  against  him  to  the  extent  of 
one-half,  one-half  of  the  costs  of  the  trial  court 
should  be  taxed  against  defendant,  and  one- 
half  against  the  vendor. 

[EA.  Note.— For  other  caves,  see  C^sts,  Cent. 
Dig.  {  927;    Dec.  Dig.  {  241.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   W.  P.  Hamblen,  Judge. 

Action  by  Lucinda  Joues  against  E.  A. 
Witt,  who  brought  in  C.  Schwartz  as  a  de- 
fendant, and  asked  for  judgment  against 
him.  From  a  judgment  for  plaintiff,  and  for 
defendant  Witt  against  defendant  Schwartz, 
the  latter  appeals.  Affirmed  In  part;  reform- 
ed and  affirmed  In  part. 

Love  &  Chaimell,  for  Appellant.  Flsber, 
Sears  &  Campbell,  for  appellee  Witt 


stated  to  contain  half  an  acre.  Witt  brought 
in  his  vendor,  C.  Schwartz,  as  defendant  and 
under  appropriate  allegations  sought  to  recov- 
er on  his  warranty  of  title  from  his  vendor. 
The  case  was  tried  with  the  assistance  of  a 
jury,  resulting  in  a  verdict  and  jndgm^it  for 
plaintiff  for  all  the  land  sued  for,  and  for 
defendant  Witt  against  Schwartz  on  his 
warranty  for  $125.  Both  Witt  and  Schwarts 
made  motions  for  new  trial,  which  were  over- 
ruled, from  which  both  parties  gave  notice 
of  appeal.  Each  of  tiiiem  filed  In  the  trial 
court  assignment  of  errcvs,  bat  Schwartz 
alone  perfected  his  appeal  by  giving  bond. 
In  this  court  Schwartz  has  filed  briefs  pre- 
senting one  assignment  of  error  attacking  the 
judgment  in  favor  of  the  plaintiff  In  favor 
of  the  land,  and  several  assignments  assail- 
ing the  judgment  against  him  in  favor  of 
Witt  on  the  warranty.  He  has  expressly 
waived  the  assignment  attacking  the  judg- 
ment in  favor  of  plaintlfT  for  the  land,  and 
presents  only  those  questioning  the  Judg- 
ment against  blm  on  the  warranty.  Defend- 
ant Witt  has  filed  a  toief  seeking  to  pre- 
sent the  assignment  of  error  filed  by  him, 
questioning  the  judgment  for  plaintur  for 
the  land.  In  this  state  of  the  record  defend- 
ant Witt  not  having  x>erfected  his  appeal,  is 
In  no  i)osltlon  here  to  questl(m  the  Judgment 
in  favor  of  plaintiff  against  him,  and  his  brief, 
whldi  Is  limited  to  the  single  assignment 
abandoned  defendant  Schwartz,  questioning 
judgment  for  the  land,  must  be  disregarded. 
The  appeal  of  Schwartz  authorized  Witt 
without  filing  appeal  bond  himself,  by  cross- 
assignments  of  error  to  combat  Schwartz's  ap- 
peal against  him,  but  not  the  plalntUTs  judg- 
ment Carroll  v.  Carroll,  20  Tex.  740;  Caper- 
ton  V.  Wanslow,  18  Tex.  125;  Halsell  v.  Neal, 
23  Tex.  Civ.  App.  26,  56  S.  W.  137.  The  judg- 
ment, therefore,  in  so  far  as  it  is  in  favor 
of  plaintiff  for  the  recovery  of  the  land, 
must  be  affirmed,  and  it  remains  only  to 
consider  the  objections  to  the  judgment  In 
favor  of  Witt  against  Schwartz  on  the  war- 
ranty. 

The  court  gave  the.  Jury  the  following 
charge:  "You  are  charged.  If  yoo  find  for 
plaintiff  for  the  land  sued,  then  you  will 
find  for  the  defendant  Witt  against  the  de- 
fendant Schwartz,  for  the  sum  of  $125.  If 
you  find  for  plaintiff  for  <Hie-half  of  the 
land  under  this  chaiige,  then  you  wilt  find 
for  Oie  defendant  Witt  against  said  Schwartz 
for  the  sum  of  $62.50."  This  charge  Is  assail- 
ed by  the  second  assignment  of  error.  The 
court  charged  the  jury,  in  substance,  that  the 
plaintiff,  Mrs.  Jones,  could  not  recover  more 
than  one-half  of  the  land  In  controvert,  un- 
less she  had  acquired  title  under  the  stat- 
ute of  limitation  of  10  years,  that  Is,  that 
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fllon.  Ab  no  objection  is  presented  by  any 
assignment  of  error  to  tUs  charge,  It  must 
be  assumed  to  be  correct  Tbe  JU17  found 
for  her  tbe  entire  tract 

Schwarts  had  conveyed  to  Witt,  by  deed 
dated  Angust  30,  1899,  two  acres  of  land,  of 
which  the  half  acre  sued  for  forms  a  part 
The  court  also  Instructed  the  Jury  that 
Mrs.  Jones'  adverse  possession  did  not  begin. 
In  any  event  earlier  than  August  19,  1892. 
So  on  August  30,  1809,  her  adverse  posses- 
sion had  not  ripened  into  a  title  under  the 
10-year  statute  of  limitation,  which  could 
only  be  when  the  10  years'  adverse  occupan- 
cy was  fully  completed.  As  the  case  thus 
stands  at  the  date  of  Schwartz's  deed  to 
Witt,  Mrs.  Jones  had  title  to  one-half  of 
the  land  in  suit,  and  her  claim,  by  virtue 
of  her  adverse  occupancy,  was  in  course  of 
maturing  into  a  title  under  the  10-year  stat- 
ute, but  not  yet  matured,  lacking  3  years. 
As  to  one  half  of  the  land,  then,  there  was 
breach  of  Schwartz's  warranty  to  Witt  but 
not  as  to  the  other  half.  The  covenant  of 
title  was  not  broken  by  adverse  title  ac- 
quired by  limitation  after  the  conveyance  by 
Schwartz  to  Witt  Ham  v.  Smith,  79  Tex. 
310,  15  S.  W.  240.  23  Am.  St  Rep.  340; 
Thompson  t.  Welsman,  98  Tez.  175,  82  S.  W. 
603. 

Schwartz's  warranty  to  title  to  the  two 
acres  was  limited  to  (500  for  the  whole. 
It  does  not  appear  that  the  half  acre  here  In- 
volved had  a  greater  value  than  its  proper 
proportion  of  the  whole.  From  this  it  would 
result  that  Witt  was  entitled  to  Judgment 
only  for  the  proportion  of  the  $500  which  the 
part  of  the  land  for  which  the  warranty  was 
breached  bore  to  the  entire  two  acres.  The 
adverse  title  acquired  by  limitation  after 
the  date  of  Schwartz's  conveyance  being  no 
breach,  Witt  was  entitled  to  recover  only  for 
the  breach  by  reason  of  Mrs.  Jones'  superior 
title  at  date  of  the  conveyance  to  Witt,  which 
only  extended  to  one-half  of  the  half  acre 
sued  for— that  Is,  one-eighth  of  the  two  acres 
— and  Witt  was  only  entitled  to  recover  a 
corresponding  proportion  of  the  $500;  that  Is, 
162.50.  The  Jury  by  its  verdict  gave  him 
$125,  for  which  the  court  rendered  Judgment. 
Appellant  Schwartz  sought  to  have  presented 
to  the  Jury,  by  requested  charges  which  were 
refused,  tbe  law  as  here  stated  with  regard 
to  the  effect  of  the  title,  acquired  by  limita- 
tion npoo  the  warranty,  as  a  breach  thereof. 
The  refusal  of  the  charges,  and  also  the  ob- 
jections to  the  Judgment  for  $125,  are  pre- 
sented by  proper  asslgnm^its  of  error,  which 
must  be  sustained.  As  we  have  said,  no  re- 
ply is  attempted  to  be  made  to  these  assign- 
ments by  appdlee  Witt  It  is  entirely  clear 
that  upon  no  theory  of  tbe  evidence  was  Witt 


Judgment  against  Schwartz  for  all  of  the 
costs  of  the  trial  court  is  erroneous.  One- 
half  of  such  costs  should  have  been  taxed 
against  Witt,  as  he  lost  one-half  of  the  laud 
for  which  Schwartz  was  not  responsible. 
The  Judgment  will  also  be  reformed  in  this 
particular,  adjudging  one-half  of  tbe  costs 
of  the  trial  court  against  Witt,  and  one-half 
against  Schwartz,  as  between  them.  Mrs. 
Jones,  however.  Is  entitled  to  have  her  judg- 
ment affirmed  as  it  was  rendered. 

The  Judgment  in  favor  of  Mrs.  Jones  for 
tbe  land  is  affirmed,  and  tbe  Judgment  In 
favor  of  Witt  against  Schwartz  is  reformed 
as  herein  indicated,  and,  as  so  reformed,  is 
affirmed.  One-half  of  the  costs  of  the  appeal 
will  be  adjudged  against  appellant  Schwartz, 
and  one^ialf  against  Witt 

Affirmed  in  part;  reformed  and  affirmed  In 
part 


I      MAYHBW  &  CO.  V.  HARRELL  et  al. 

(Court  of  CSvil  Appeals  of  Texas.     Nov.  13, 
1909.) 

1.  Process  (|  4*)— On  Cboss-Flea. 

Where  defendants  filed  a  cross-plea  against 
codefendants  for  affirmative  relief,  and  code- 
fendants  never  appeared  nor  filed  answers,  in 
the  absence  of  service  of  citation  on  the  cross- 
plea,  the  conrt  was  without  jurisdiction  to 
award    the    relief    prayed    for. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  §  4.*] 

a.  Appeal  and   E^bob  (}  635*)  —  Default 
Judgment— Pleadings  ob  Pbocess  to  Sus- 
tain—Failube  or  Appeabance — Sebvicb. 
A   default  Judgment   entered   on  a   cross- 
plea  against  codefendants  cannot  be  sustained  on 
writ  of  error,  in  the  absence  of  a  showing  in 
the  record  of  an  appearance  of  the  codefendants 
or  of  service  on  them  aside  from  recitals  in  the 
indi^ment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EhTor,  Gent  Dig.  SS  2776-2782;  Dec.  Dig.  { 
635.*] 

3.  Pbocess  (§  4*)— Citation  on  Cboss-Plba. 
In  an  action  by  an  indorsee  against  tbe 
makers  and  the  indorsers  of  a  note,  to  secure 
which  fire  policies  had  been  pledged,  where 
plaintiff  did  not  allege  the  ezlstenoe  of  the 
policies  nor  ask  any  foreclosure  of  his  lien  there- 
on, and  the  indorsers,  in  a  cross-plea  against 
tbe  makers,  the  policies  being  in  the  name  of 
one  of  them,  prayed  that,  in  case  of  recovery 
by  plaintiff,  execution  should  fint  issue  against 
the  makers,  and  that  plaintiff  should  be  re- 
quired to  exhaust  the  security  of  the  policies 
which  were  in  litigation,  the  Insured  property 
having  been  destroyed,  before  recovering  judg- 
ment, but  no  legal  service  of  citation  on  the 
policy  holder  upon  the  cross-plea  was  shown, 
the  court  liad  no  jurisdiction  to  foreclose  the 
lien  on  the  policies. 

[Ed.  Note.— For  other  cases,  lee  Process,  Dec. 
Dig.  i  4.*] 

Error  from  District  Court  Eastland  Coun- 
ty;  J.  H.  Galhonn,  Jndge. 
Action  by  Mrs.  J.  C.  Harrell  and  others 
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J.  R.  Stubblefield  and  B.  W.  Patterson,  for 
plaintiff  In  error.  Scott  &  Brelsford,  for  de- 
fendant In  error. 

DUNKLIN,  J.  J.  J.  Wright  and  Mattle  M. 
Wright  executed  their  promissory  note  in  fa- 
vor of  Mayhew  &  Co.,  a  corporation,  for  $1,- 
000.  The  payee  lndorse!d  and  delivered  the 
note  to  Mrs.  J.  G.  Harrell,  who  sued  the  mak- 
ers and  indorsers.  Judgment  was  rendered 
in  favor  of  the  plaintiff  against  J.  J.  Wright 
as  principal  and  Mayhew  &  Co.  as  Indorser 
for  the  amount  due  on  the  note ;  but  the  court 
foand  that  Mattle  M.  Wright  was  a  married 
woman  at  the  time  she  executed  the  note, 
that  DO  facts  existed  to  render  her  personally 
liable  thereon,  or  which  would  subject  her 
separate  property  to  the  payment  of  the  same, 
and  upon  such  findings  judgment  was  ren- 
dered in  her  favor.  By  plea  over  against  J. 
J.  Wright  and  Mattle  M.  Wright,  Mayhew  & 
Go.  alleged  that  it  was  liable  on  the  note  as 
an  indorser- only,  and  prayed  that  In  case  of 
recovery  by  plaintiff,  execution  should  first 
Issue  against  the  makers  of  the  note,  as  pro- 
vided by  the  statutes,  and  that  Mayhew  &  Co. 
should  brave  judgment  over  against  the  two 
makers  for  any  sum  it  might  pay  on  said 
Judgment.  In  its  answer  Mayhew  &  Co.  fur- 
ther alleged  that  two  fire  insurance  policies 
on  property,  since  destroyed  by  fire,  had  been 
hypothecated  to  secure  payment  of  the  note 
sued  on,  that  suits  had  been  instituted  by  J.  J. 
Wright  to  collect  the  policies  against  the  com- 
panies issuing  them,  and  upon  those  allega- 
tions Mayhew  &  Go.  prayed  that  this  suit  be 
abated,  and  that  plaintiff  Mrs.  J.  C.  Harrell  be 
required  to  exhaust  such  security  before  re- 
covering judgment  in  this  suit.  The  trial  court 
found  that  the  suits  to  collect  the  policies 
were  pending,  and  adjudged  that  Mayhew  & 
Co.  was  subrogated  to  all  the  rights  of  J.  J. 
Wright  and  Mattle  M.  Wright  In  and  to  those 
policies  and  the  proceeds  thereof.  After  re- 
citing appearance  of  plaintiff  and  defendant 
Mayhew  &  Co.,  the  judgment  contained  the 
following  further  recital:  "The  defendants 
J.  J.  Wright  and  Mattle  M.  Wright,  although 
duly  cited  to  appear  and  answer  herein,  came 
not.  but  wholly  made  default." 

None  of  the  pleadings  of  plaintiff  or  de- 
fendant Mayhew  &  Co.  contained  any  allega- 
tion that  Mattle  M.  Wright  was  a  married 
woman.  Mayhew  A  Go.  has  prosecuted,  this 
writ  of  error,  and  by  various  assignments  in- 
sists that  the  trial  court  erred  in  falling  to  ren- 
der judgment  in  favor  of  plaintiff  and  May- 
hew &  Co.  against  Mattle  M.  Wright,  as  well 
as  against  J.  J.  Wright  Plaintiff  In  the  suit 
has  not  complained  of  a  failure  to  enter  such 
judgment  in  her  favor.  The  record  fails  to 
show  any  service  of  citation  upon  J.  J.  Wright 
or  Mattle  M.  Wright  to  answer  the  cross- 


ice  of  citation  on  the  cross-plea,  the  court 
was  withont  jurisdiction  to  render  judgment 
awarding  any  affirmative  relief  prayed  for 
therein  as  against  those  defendants.  Har- 
ris v.  Scbllnke,  95  Tex.  01,  65  S.  W.  172; 
Kruegel  v.  Bolanz,  100  Tex.  572,  102  B.  W. 
110;  Johnston  v.  Fraser,  82  S.  W.  48;  Field 
V.  O'Connor,  80  S.  W.  872.  And  this  is  true, 
even  though  it  should  be  held  that  the  re- 
cital in  the  judgment  of  due  service  upon 
J.  J.  Wright  and  Mattle  M.  Wright  should  be 
construed  as  meaning  due  service  upon  the 
cross-plea,  as  well  as  upon  plaintiff's  petition. 
If  Judgment  had  been  entered  upon  the  cross- 
plea,  it  would  have  been  by  default,  and  to 
sustain  such  a  Judgment  upon  appeal  the  rec- 
ord must  show  an  appearance  by  defendants, 
or  else  service  aside  from  recitals  in  the  Judg- 
ment Burditt  V.  Howth,  45  Tex.  466 ;  Carl- 
ton V.  Miller.  2  Tex.  Civ.  App.  619,  21  S.  W. 
697,  and  authorities  there  cited;  Shook,  v. 
Laufer,  84  8.  W.  277;  Smlthers  v.  Smith, 
35  Tex.  Civ.  App.  508,  80  8.  W.  646w 

The  foregoing  disposes  of  all  assignments 
of  error  except  the  sixth,  which  reads  as  fol- 
lows: "The  court  erred  In  not  adjudging 
that  plaintiff  should  exhaust  her  security 
against  the  mortgaged  property,  or  fire  poli- 
cies covering  same,  given  to  secure  the  note 
sued  on,  t>efore  execution  be  Issued  against 
Mayhew  &  Co."  Plaintiff  did  not  allege  the 
existence  of  the  Insurance  policies,  nor  ask 
any  foreclosure  lien  thereon,  neither  in  her 
original  petition  nor  after  they  had  been 
pleaded  by  defendant  Consequently,  plain- 
tiff's pleadings  did  not  warrant  a  foreclosure 
of  lien  on  the  policies.  The  policies  were  in 
favor  of  J.  J.  Wright,  and,  as  the  record 
falls  to  show  legal  service  of  any  citation  on 
him  upon  the  cross-plea  of  Mayhew  &  Co., 
the  court  was  also  without  authority  to  de- 
cree a  foreclosure  of  the  lien  with  the  cross- 
plea  as  a  basis  for  the  foreclosure.  How- 
ever, the  court  did  decree  that  Mayhew  & 
Co.  was  subrogated  to  all  the  rights  of  J.  J. 
Wright  in  the  policies  and  their  proceeds, 
and  J.  J.  Wright  makes  no  complaint  of  this 
decree. 

Mayhew  &  Co.  In  their  answer  pleaded  that 
the  plaintifTs  suit  should  be  abated  until 
suits  upon  the  policies  should  be  disposed  of. 
to  the  end  that  any  proceeds  therefrom  should 
be  first  applied  to  the  note  sued  on  before 
trial  of  this  suit ;  but  no  assignment  of  error 
has  been  prosecuted  complaining  of  the  action 
of  the  court  in  failing  to  abate  the  suit  Fur- 
thermore, the  record  contains  no  statement  of 
facts,  and  there  is  not  even  a  recital  In  the 
judgment  to  show  that  the  policies  of  insur- 
ance were  of  any  value. 

The  sixth  assignment  of  error  is,  according- 
ly, overruled,  and  the  judgment  of  the  trial 
I  court  is  affirmed.  * 
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SIMPSON  et  al.  v.  BAKER  et  aL 

(Court  of  Civil   Appeals  of  Texas.     Nov.   11, 

1909.    Rehearing  Denied  Dec.  9,  1909.) 

1.  Affeai.  and  Bbbob  (S  387*)— Apfbai.  Bond 
— This  to  Filk. 

Under  Sayles'  Ann.  Civ.  St.  1807,  art. 
1387,  providing  that  an  appeal  may  be  taken 
during  the  term  by  filing  a  bond  within  20  days 
after  the  term,  the  appellate  court  acquires  no 
jurisdiction  where  the  appeal  bond  was  not  filed 
within  20  days  after  the  adjournment  of  the 
term. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E}rror,  Cent  Dig.  §{  2065,  2066;  Dec  Dig.  i 
387.»] 

2.  Appeai.  and  Ebbob  ({  887*>— Appeal  Bond 
—Time  to  File. 

Under  Rev.  St.  1895,  art  1387,  providing 
that  an  appeal  may  be  taken  during  the  term 
by  filing  a  bond  within  20  days  after  the  term, 
and  that,  if  the  term  may  legally  continue  more 
than  8  weelcs,  the  bond  may  be  filed  within  30 
days  after  notice  of  the  appeal,  if  appellant  is 
a  nonresident,  a  nonresident  appellant  does  not 
have  30  days  after  notice  of  appeal  within 
which  to  file  his  bond  where  the  term  could 
not  (Continue  longer  than  8  weeks. 

[Ed.  Note.— For  'other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  387.*] 

Appeal  from  District  Conrt,  Hardin  Coun- 
ty;  Lw  B.  Hightower,  Judge. 

Action  between  George  T.  Simpson  and  an- 
other, and  H.  V.  Baker  and  another.  From 
a  Judgment  for  the  latter,  the  former  appeal. 
Dismissed. 

Jno.  L.  Little  and  W.  W.  Dies,  for  appel- 
lants.  Oliver  J.  Todd,  for  appellees. 

PLEASANTS,  C.  J.  The  term  of  the  court 
at  which  the  Judgment  was  rendered  from 
which  this  appeal  is  prosecuted  adjourned  on 
October  29,  1908.  The  appeal  bond  was  filed 
on  the  28th  day  of  November,  1908.  The  bond 
not  having  been  filed  within  20  days  after 
the  adjournment  of  the  trial  court,  as  requir- 
ed by  the  statute,  this  court  has  no  Jurisdic- 
tion to  hear  and  determine  the  case,  and  the 
appeal  must  be  dismissed.  Sayles'  Ann.  Civ. 
St  1897,  art  1387 ;  Converse  t.  Trapp,  29  S. 
W.  415. 

One  of  the  appellants  is  a  nonresident  of 
the  county  In  which  the  Judgment  appealed 
from  was  rendered;  but,  under  the  statute 
above  referred  to,  such  nonresident  did  not 
have  30  days  after  the  notice  of  appeal  with- 
in which  to  file  his  appeal  bond,  because  the 
term  of  the  court  at  which  the  judgment  was 
rendered  could  not  have  continued  by  law 
longer  than  8  weeks.  If  the  court  could  have 
continued  in  session  for  more  than  8  weeks, 
the  bond  should  have  been  filed  within  30 
days  after  notice  of  appeal,  and  this  bond 
was  not  filed  within  that  time;  such  notice 
having  been  given  on  October  9,  1908.  Nash 
V.  Noble,  114  S.  W.  848. 

For  the  reason  stated,  the  appeal  is  dis- 
missed. 

Dismissed. 


GAINESVILLE  WATER  00.  r.  CITY  OF 

GAINBSVILLBu 

(Court  of  Civil  Appeals  of  Texas.    Oct.  23, 

1909.    Rehearing  Denied  Nov.  20,  1900.) 

1.  Appeal  and  Eruos  (j  1054*)— Harmless 
Ebrob— Rulings  on  Evidence. 

Where  a  trial  is  before  the  court,  and  there 
is  sufficient  legal  evidence  to  support  the  judg- 
ment, the  erroneous  admission  of  evidence  is  not 
ground  for  reversal. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Eh-ror.  Cent  Dig.  iS  4185,  4186;  Dec.  Dig.  i 
1064.*] 

2.  Appeal  and  Bbbob  (S  219*)— Findings— 
Necessitt  or  Request. 

The  court's  failure  to  find  specified  facts 
and  propositions  of  law  cannot  be  reviewed, 
where  no  request  for  such  findings  was  made  at 
the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1315-1334;  Dec.  Dig.  § 
219.*] 

3.  Appeal  and  Ebbob  (8  265*)— Review— Ne- 
cessity of  Exception. 

Court's  failure  to  find  specified  facts  and 
propositions  of  law  cannot  be  reviewed,  where 
no  exception  was  taken  at  the  trial  to  the  court's 
failure  to  make  such  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  1536-1551;  Dec.  Dig.  i 
265.*J 

4.  Watebs  and  Watbb  Coubses  (8  188*)— 
PoBLio  Wateb  Stjpflt— Fbanchises— Fob- 
feitubb. 

Where  a  waterworks  company  holding  a 
municipal  franchise  had  become  insolvent  and 
had  failed  to  provide  wholesome  water  or  sufll- 
cient  pressure  required  by  the  franchise  ordi- 
nance, and  its  waterworks  system  had  been  per- 
mitted to  decay,  the  court  was  authorized,  at  the 
suit  of  the  city,  to  forfeit  the  franchise  and  ap- 
point a  receiver. 

[EJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  J  287 ;  Dec.  Dig.  { 
188.*] 

Appeal  from  District  Court,  Cooke  County ; 
R.  E.  Carswell,  Special  Judge. 

Suit  by  the  City  of  Gainesville  against  the 
Gainesville  Water  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    AflBrmed. 

Gregory,  Batta  &  Brooks  and  Potter  & 
Gulp,  for  appellant  J.  T.  Adams,  Davis  & 
Thomason,  and  Garnett  &  Eldrldge,  for  ap- 
pellee. 

CONNER,  O.  J.  This  suit  was  instituted 
by  the  city  of  Gainesville  on  June  25,  1907, 
against  the  appellant  company,  a  private  cor- 
poration, alleging  that  Gainesville  was  incor- 
porated under  the  General  Laws  of  Texas, 
with  a  population  of  more  than  200,  and  less 
than  10,000,  inhabitants;  that  in  1883  the 
city  council  by  ordinance  granted' the  defend- 
ant the  right  to  construct  and  operate  a  sys- 
tem of  waterworks  within  its  corporate  limits 
for  25  years,  and  that  this  ordinance,  with  a 
few  changes,  was  re-enacted  in  1889,  and 
again  lightly  changed  in  1897,  so  as  to  re- 
quire, among  other  things,  that  the  water 
furnished  plaintiff  and  its  Inhabitants  by  the 
company  should  be  suitable  for  domestic  con- 
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lauea  to  comply  witn  tne  terms  oi  ita  con- 
tract tn  the  following  reapecta:  First,  tbat 
the  pumping  engine  used  by  It  was  not  of  the 
character  contracted  for;  second,  that  the 
water  mains  were  not  of  the  material  and 
strength  contracted  for,  and  were  not  laid  at 
the  depth  required  by  the  ordinances ;  third, 
that  the  building  In  which  the  machinery  of 
defendant  was  installed  was  Insecure,  and 
not  of  the  material  provided  for  by  the  ordi- 
nances ;  fourth,  that  the  system  operated  by 
defendant  had  not  for  many  years  been  ca- 
pable of  discharging  water  through  the  fire 
hose  to  the  height  provided  for  by  the  con- 
tract for  fire  protection;  fifth,  that  defend- 
ant had  for  several  years  persistently  and 
continuously  failed  to  furnish  the  inhabitants 
of  the  city  with  water  suitable  for  domestic 
purposes,  and  that  the  water  furnished  was 
polluted,  unwholesome,  and  contaminated  by 
disease-breeding  germs.  It  was  further  alleg- 
ed that  under  the  terms  of  the  ordinances  re- 
ferred to  there  was  an  attempt  to  rent  from 
defendant  during  the  life  of  the  franchise  a 
number  of  fire  hydrants  at  a  fixed  price  per 
annum  per  hydrant,  and  that  this  portion  of 
the  ordinance  contract  was  illegal  and  void, 
because  It  attempted  to  create  a  debt  without 
a  provision,  by  tax  levy  or  otherwise,  for  its 
payment,  and  because  It  was  contrary  to  pub- 
lic policy  for  the  city  council  to  attempt  to 
bind  its  successors  for  this  period  of  time 
and  prevent  them  from  exercising  their  dis- 
cretion and  Judgment  in  reference  to  the  pay- 
ment of  hydrant  rentals,  which  became  a 
charge  against  the  general  revenues  of  the 
city,  and  which  had  been  and  was  more  than 
sufiicient  to  exhaust  the  general  revenues  of 
the  city,  leaving  It  nothing  with  which  to  con- 
duct the  city  government  It  was  further 
charg^ed  that  appellant  was  Insolvent,  and 
without  credit  to  Improve  the  plant  and  put 
It  in  better  condition,  and  it  was  charged  that 
it  had  no  intention  of  doing  so.  Other  al- 
legations were  made,  not  necessary  to  refer 
to,  and  the  petition,  among  other  things  pray- 
ed that  the  hydrant  rental  contract  be  de- 
clared void;  that  the  franchise  of  the  water 
company  be  forfeited ;  that  a  receiver  be  ap- 
pointed, etc.  The  company  answered  by  gen- 
eral and  special  demurrers,  a  general  denial, 
and  pleaded  specially,  among  other  things: 
First,  that  the  dty  was  estopped  from  set- 
ting up  a  noncompliance  with  the  terms  of 
the  ordinance  contract  with  reference  to  the 
character  of  water  furnished,  pipes  laid,  etc., 
and  was  also  estopped  from  denying  the  le- 
gality of  the  contract  providing  for  hydrant 
rentals,  because  of  an  alleged  compromise 
Judgment  of  the  United  States  Court,  and 
new  agreement  entered  into  in  1897.  The 
trial  was  before  the  court  without  a  Jury,  re- 
sulting In  a  Judgment  declaring  tho  hydrant 


a  review  or  me  proceedings. 

Appellant  has  presented.  In  a  brief  of  207 
pages,  127  assignments  of  error.  It  seems 
manifest  that  we  will  be  unable  to  dispose  of 
each  assignment  separately.  We  think,  how- 
ever, they  may  be  classified  and  disposed  of 
in  groups.  Quite  a  number  of  assignments 
complain  of  the  Introduction  of  specified  tes- 
timony over  appellant's  objection,  but  these, 
we  think,  should  be  overruled.  Inasmuch  as 
the  trial  waa  before  the  court  without  a  Jury. 
and  inasmuch,  as  will  hereinafter  appear,  we 
think  there  is  other  legal  evidence  supporting 
the  Judgment.  In  such  cases  we  understand 
the  rule  to  be  that  &  Judgment  will  not  be 
reversed  on  the  ground  of  the  admission  of 
testimony,  whatever  may  be  the  objection 
thereto.  See  1  Greenleaf  cm  Evidence,  S  49, 
Melton  v.  Cobb,  21  Tex.  539,  Beaty  v.  Whlt- 
aker,  23  Tex.  526,  Lindsay  v.  Jaffray,  55  Tex. 
626,  St  Louis,  A.  &  T.  Ry.  Co.  v.  Tleer,  3 
Wlllson,  Civ.  Gaa.  Ot  App.  {  403,  and  other 
authorities  that  might  be  cited. 

Another  group  consisting  of  numerous  as- 
signments complain  of  failures  on  the  part 
of  the  court  to  find  q)ecified  facts  and  speci- 
fied propositions  of  law.  In  no  instance,  how- 
ever, In  the  statements  under  such  assign- 
ments, do  we  find  that  ai^>eUant  requested 
findings,  as  Insisted  upon,  or  any  exception, 
because  of  the  court's  failure,  and  we,  there- 
fore, think  all  such  assignments  should  be 
overruled. 

Yet  another  group  of  assignments  complain- 
ing of  findings  of  the  court  may  be  disregard- 
ed, on  the  ground  that  they  become  immate- 
rial in  view  of  the  conclusions  hereinafter 
announced.  We,  therefore,  now  address  our- 
selves to  a  determination  of  that  class  of  as- 
signments presenting  what  we  deem  to  be  the 
vital  questions  Involved  In  this  appeal. 

In  1S83,  and  again  by  an  amended  ordi- 
nance in  1897,  appellant  wat^  granted  for  a 
term  of  25  years  the  right  of  Installing,  oper- 
ating, and  maintaining  a  water  system  in 
the  city  of  OalnesriUe,  In  consideration  ot 
which,  among  other  things,  appellant  agreed 
to  supply  the  Inhabitants  of  such  city  with 
water  "suitable  for  domestic  puriwses,"  and 
tbat  Its  system,  when  completed,  should  be 
capable  of  "discharging  simultaneously  five 
one-inch  streams  through  fifty  feet  of  two 
and  one-half  inch  hose  to  a  height  of  one  hun- 
dred feet,"  and  that  the  company  or  Its  suc- 
cessors and  assigns  should  "operate  and  keep 
the  said  works  and  every  part  in  constant  re- 
pair and  working  order,  and  upon  alarm  of 
fire  being  given  to  the  person  In  charge  of  the 
engines  of  said  woiivS,  either  by  day  or  night, 
to  immediately  cause  sufficient  pressure  to 
throw  the  five  streams  specified  In  this  ordi- 
nance for  any  length  of  time  needed  for  the 
extinguishment  of  any  tin."    The  court  la  a 


for  some  5  or  6  yeara  preceding  the  trial  ap- 
pellant had  extensively  used  water  contami- 
nated with  sewage  and  impregnated  with  col- 
on bacilli  and  other  disease-breeding  germs, 
which  was  commingled  with  artesian  water 
furnished  to  the  inhabitants  of  GalnesvlUe^ 
and  that  the  water  so  furnished  was  wholly 
unfit  for  domestic  use;  that  "since  the  2d 
day  of  February,  1897,  the  defendant  has 
failed  to  maintain  Its  system  of  waterworks 
in  such  state  of  repair  and  efSclency  as  to  be 
able  to  throw  five  streams  of  water,  mention- 
ed In  the  fourth  section  of  said  ordinance,  to 
tlie  height  of  100  feet  as  therein  required,  but 
has  not  been  able  to  give  more  than  sufficient 
pressure  to  throw  said  streams  at  a  greater 
height  than  from  50  to  65  feet." 

Both  ordinance  requirements  above  speci- 
fied were  certainly  material  inducements  to 
the  grant  of  the  franchise  to  appellant,  and 
it  would  be  lamentable  Indeed  If  the  Inhabit- 
ants of  the  city  of  Gralnesville  were  without 
remedy  If  the  findings  of  the  court  above 
specified  are  supported  by  the  evidence.  This, 
however,  appellant  vigorously  denies.  But, 
after  as  careful  a  consideration  of  the  evi- 
dence as  we  have  been  able  to  give  it,  we 
feel  constrained  to  overrule  appellant's^  con- 
tention. The  statement  of  facts  consists  of 
some  415  pages,  and  we  can  only  summarize. 
Upon  the  Saturday  preceding  the  trial  a  test 
of  the  capacity  of  the  waterworks  was  made 
ni>on  the  square.  J.  H.  Adams  testified  to 
the  effect  that  they  succeeded  in  getting  the 
water  some  45  or  50  feet  high,  and  that  that 
was  about  like  the  pressure  they  had  been 
getting  at  fires  for  the  last  3  or  4  years.  He 
says:  "With  such  a  pressure  as  we  have 
b^n  getting  for  the  last  5  or  6  years  we 
could  not  put  out  a  fire  in  the  roof  of  the 
courthouse,  and  we  could  not  have  put  out 
a  fire  In  the  third  story  of  the  Lindsay  House, 
not  without  a  ladder  to  carry  the  water  up 
there.  I  don't  helieve  we  could  get  water 
on  the  high  school  building.  If  we  bad  a 
stream  we  could  throw  100  feet  high,  we 
could  put  water  up  there.  We  could  put 
fires  out  in  the  buildings  mentioned  If  we 
conld  throw  a  stream  of  water  100  feet 
high."  J.  W.  Puckett  testified  that  be  had 
been  a  member  of  the  Gainesville  Fire  De- 
partment, with  the  exception  of  2  years, 
since  1883  or  1884;  that  when  the  water- 
works were  built  he  thought  they  coulB 
throw  five  streams  of  water  at  the  same  time 
over  the  cupola  of  the  courthouse  (shown 
by  other  testimony  to  be  something  less 
than  100  feet  high),  but  that,  again  quoting: 
"Tbej  cant  do  that  now ;  they  liaven't  done 
It  lately.  I  would  Judge  they  can  throw  five 
streams  to  a  height  of  50  to  65  feet  now. 
The  firemen  did  break  through  windows  of 
houses  when  the  waterworks  were  first  built, 
and  they  also  knocked  shingles  ofF  of  houses. 
'Tbey  could  do  that  with  the  pressure  they 
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burned.  •  •  •  I  think  the  stronger  the 
pressure  the  quicker  you  can  get  a  Are  under 
control.  You  can  do  more  effective  work 
with  a  strong  stream;  if  you  have  a  good 
pressure  you  can  reach  the  fire  a  good  deal 
better.  With  the  present  pressure  I  don't 
think  you  could  reach  a  fire  In  the  court- 
house steeple.  We  couldn't  put  out  a  fire  on 
the  roof  of  the  high  school  building  with  the 
pressure  we  have  had  for  the  last  few  years. 
I  don't  think  they  could  reach  a  fire  in  the 
roof  of  the  Lindsay  House.  I  was  here  on 
the  square  last  Saturday  at  the  time  they 
made  that  test.  I  don't  think  they  got  the 
water  higher  than  60  feet  then.  I  think  that 
was  as  good  pressure  as  they  have  been  hav- 
ing, If  anything  a  little  over  an  average." 
Mart  Gwynn  testified  that  he  was  and  had 
been  a  member  of  the  Gainesville  Fire  De- 
partment, and  attended  fires,  and  that  in  bis 
judgment,  when  there  was  no  wind,  they 
could  get  the  water  "50  or  60  feet  high 
straight  up.  I  would  think  that  was  as  high, 
in  my  Judgment,  as  we  have  ever  been  able 
to  get  it  Ordinarily  I  would  think  we  could 
get  it  about  50  feet  high."  An  operator  of 
the  telephone  company  In  Gainesville  testi- 
fied that  the  telei^hone  company  had  never 
failed  to  notify  the  water  company  when  an 
alarm  of  fire  was  turned  In;  that  she  re- 
membered of  no  instance  In  which  there 
was  such  failure. 

There  was  a  great  deal  of  testimony  on 
the  Issue  of  the  character  of  water  furnish- 
ed the  citizens.  We  will  not  undertake  to 
quote  it,  but  deeip  it  only  necessary  to  say 
that  it  tended  to  show  that  the  sewage  from 
"negro  town"  and  other  parts  of  the  city 
drained  In  the  direction  of,  and  to  a  greater 
or  less  extent  percolated  through  the  soil 
into  waters  gathered  In  appellant's  recep- 
tacles for  water,  from  whence  It  was  com- 
mingled with  artesian  water,  and  furnished 
through  hydrants  to  the  citizens;  that  the 
water  furnished  the  citizens  at  times  had 
disagreeable  odor  and  taste,  and  that  many 
of  the  citizens  declined  to  use  it  save  for 
sprinkling  yards  and  like  purposes;  that  on 
one  occasion  water  had  been  taken  from  one  • 
of  appellant's  receptacles  for  water,  desig- 
nated "Specimen  No.  1,"  and  also  from  pools 
on  the  surface  near  thereto,  designated  as 
"Specimen  No.  2,"  and  sent  to  Dr.  Robert 
Zeit,  professor  and  head  of  the  department 
of  pathology  and  bacteriology.  Northwestern 
University  Medical  School,  Chicago,  111.,  who 
stated  that  his  experience  in  the  hacterlo- 
loglp  examination  of  water  extended  over 
a  period  of  11  years,  and  Included  many 
thousand  specimens  of  water.  Dr.  Zeit  re- 
ported that  the  purest  specimen  sent  (out  of 
appellant's  well)  could  not  be  safely  used  as 
a  drinking  water;  that  it  would  produce- 
principally  intestinal  diseases — diarrhea,  dys- 
entery,  typhoid   fever— that  it  might   also 


tlrely  unfit  and  dangerous  to  use  as  drinking 
■water,  because  It  contains  21,500,000  bac- 
teria per  liter  (about  a  quart),  and  is  badly 
polluted  with  sewage  bacteria,  colon  bacilli, 
types  In  large  numbers,-  and  some  strep- 
tococci." 

It  Is  true  that  upon  both  issues  above  dis- 
cussed appellant  offered  evidence  of  a  con- 
trary tendency.  It  offered  tests  of  other 
physicians,  who  had  made  a  chemleal  analy- 
sis of  the  water  and  found  it  sanitary,  and 
that  the  test  of  Dr.  Zeit  was  unfair.  In  that 
the  water  had  been  taken  from  a  supply 
well  and  from  the  surface  soon  after  an 
overflow,  which  had  impregnated  their  wa- 
ter receptacles.  It  also  offered  evidence  tend- 
ing to  show  that  at  the  tests  made  of  the 
system  they  bad  not  been  given  time  to  get 
up  the  proper  pressure  in  order  to  comply 
with  the  ordinance  requirements.  But  we 
think  all  of  this  constituted  mere  conflicts 
of  testimony  which  was  for  the  determina- 
tion of  the  trial  court,  and  that  the  evidence 
as  a  whole  cannot  be  said  to  be  Insufficient 
to  support  his  findings.  The  court  found, 
and  there  was  evidence  tending  to  support 
the  finding,  that  appellant  was  insolvent, 
and  unable  to  carry  out  the  purposes  for 
which  its  franchise  had  been  extended;  so 
that,  on  the  whole,  we  think  the  court's  ma- 
terial findings  of  fact  must  be  adopted,  and 
the  Judgment  afiirmed.  Palestine  Water  Oo. 
v.  City  of  Palestine,  91  Tex.  540,  44  S.  W. 
814,  40  L.  R.  A.  203;  Farmers'  Loan  &  Trust 
Co.  f,  (jalesburg,  133  U.  S.  156,  10  Sup.  Ct 
316,  33  L.  Ed.  573. 


BUCHANAN  et  al.  v.  ROLLINGS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  18, 
1909.    Rehearing  Denied  Dec.  9,  1909.) 

1.  Wills   (i    297*)— Pbobatk— Admissibility 
OF  Evidence— Declabations  of  Testatbix. 

In  proceedings  to  probate  a  will  not  pro- 
dnced  in  court,  testatrix's  declarations,  tending  to 
show  the  execution  of  the  will,  its  contents,  and 
that  it  was  in  existence  until  about  10  days  be- 
fore her  death,  were  admissible  to  prove  the  ex- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i§  692,  695;   Dec!  Dig.  {  297.*] 

2.  Wills  ft  293*)— Pbobate  of  Lobt  Will— 
Pboceedinos— Admissibility  of  Evidence. 

In  proceedings  to  probate  a  holographic  will 
not  produced  in  court,  and  which  the  proof  show- 
ed gave  most  of  testatrix's  property  to  an  adopt- 
ed child  of  her  deceased  sister,  a  mutilated  draft 
of  a  purported  will  by  testatrix,  prepared  some 
time  before  her  death,  while  she  was  married 
to  another  than  her  surviving  husband,  the  un- 
tom  patt  of  which  recited  the  gift  of  her  sister's 
child  to  testatrix,  and  contained  a  blank  appoint- 
ment of  a  guardian  for  such  child,  and  instruc- 


SumCIENCY  OF  DVIDENCE— ESCECUnON. 

In  proceedings  to  probate  an  alleged  holo- 
graphic will  which  was  not  produced  in  court. 
evidence  held  to  sustain  a  finding  that  testatrix 
executed  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  il  706,  709 ;  Dec  Dig.  {  302.*] 

4.  Appeal  and  Ebbob  (|  10(ffl*)  —  Vebdict — 
Conclusiveness— CoNrLiCTiKO  Evidehce. 

If  there  is  any  evidence  in  the  record  on  ap- 
peal which,  fairly  construed,  would  support  the 
verdict,  it  will  not  be  set  aside  t>ecause  it  con- 
tained  other  testimony  tending  to  support  a  con- 
trary conclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3935-3937;  Dec  Dig.  S 
1002.*] 

5.  Wills  (J  3CIC*)— Pbobate  of  Lost  Wn-i-— 
Sufficiency  of  Dvidkwce — Revocation. 

In  proceedings  to  probate  an  alleged  holo- 
graphic will  which  was  not  produced  in  court, 
evidence  held  to  sustain  a  finding  that  the  will, 
as  probated,  was  not  destroyed  by  testatrix  dur- 
ing her  lifetime  for  the  purpose  of  revoking  It. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  732;   Dec.  Dig.  f  306.»] 

6.  Tbial  (H  139.  140*)- JuET  Question  — 
—Weight  of  Evidence. 

The  weight  of  the  testimony  and  the  cred- 
ibility of  witnesses  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  §^  332,  334;  Dec.  Dig.  Si  139,  140.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  T.  D.  Montrose,  Judge. 

Proceedings  by  J.  I.  Rollings  and  others 
against  B.  H.  Buchanan  and  another  to  pro- 
bate a  will.  From  a  Judgment  admitting  the- 
will  to  probate,  contestants  appeal.  Af- 
firmed. 

Moore,  Park  &  Birmingham,  for  appel- 
lants. B.  B.  Sturgeon,  W.  F.  Moore,  and 
Burdett  &  Connor,  for  appellees. 

WILLSON,  C.  J.  The  case  was  before  us 
at  a  former  term  on  an  appeal,  as  tills  one 
is,  from  a  Judgment  of  the  district  court 
of  Lamar  county,  admitting  to  probate,  as 
the  last  will  of  Hettle  C.  Buchanan,  deceas- 
ed, the  contents,  as  testified  to  by  witnesses, 
of  a  writing  alleged  to  have  been  the  will, 
wholly  written  by  herself,  of  said  Hettie  C. 
Buchanan,  and  to  have  l>een  lost  or  secreted, 
suppressed  or  destroyed,  by  appellants  Bu- 
chanan and  Mary  Hlgdon.  The  statement 
made  in  the  opinion  disposing  of  that  appeal 
is  referred  to  as  accurately  stating  the  case 
as  .it  appears  from  the  record  on  this  ap- 
peal, except  that  it  did  not  appear  from 
the  record  on  the  first  appeal  whether  the 
decedent,  Hettle  C.  Buchanan,  at  the  time 
of  her  death  was  45  or  60  years  of  age, 
while  it  appears  from  the  record  now  before 
us  that  she  was  then  40  or  45  years  of  age. 
See  112  S.  W.  785. 

On  the  former  appeal  it  was  urged  that 
the  trial  court  erred  in  permitting  witnesses. 
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its  existence,  until  about  10  days  before  her 
deatb.  This  court  overruled  the  contention 
then  made,  holding  such  declarations  to  be 
admissible.  On  the  trial  resulting  In  the 
Judgment  from  which  this  appeal  is  prose- 
cuted, over  appellants'  objection  thereto  on 
the  ground  that  they  were  hearsay,  such 
declarations  were  again  admitted,  and  the 
contention  urged  on  the  former  appeal  has 
been  renewed  and  vigorously  pressed  on  this 
one.  The  question  made  has  long  been  a 
controverted  one.  The  vle\^  taken  of  It  by 
appellants  Is,  we  think,  amply  supported  by 
the  authorities  they  cite ;  among  them  being 
Throckmorton  v.  Holt,  decided  by  the  Su- 
preme Court  of  the  United  States  in  1901 
(180  U.  S.  562,  21  Sup.  Ct  482,  45  L.  Ed.  672>, 
where  it  was  held  that  declarations  of  a 
decedent,  not  a  part  of  the  res  gestse,  were 
not  admissible,  whether  made  before  or 
after  the  date  of  a  wUl  alleged  to  have  been 
made  by  him  and  attacked  as  a  forgery,  to 
show  the  improbability  of  his  having  made 
such  a  disposition  of  his  property  as  was 
claimed  to  have  been  made  by  him,  or  to 
show  the  state  of  his  mind  in  order  to  raise 
an  Inference  that  acts  of  mutilation  shown 
by  the  will  were  his  acts,  performed  with 
the  purpose  of  revoking  such  mutilated  will. 
On  the  former  appeal  we  were  of  the  opin- 
ion that  a  view  of  the  question  contrary  to 
that  entertained  by  the  Supreme  Court  of  the 
United  States  and  other  courts  had  been  tak- 
en by  the  Supreme  Court  of  our  own  state 
(Tynan  v.  Paschal,  27  Tex.  300,  84  Am.  Dec. 
619;  McElroy  v.  Phlnk,  97  Tex.  147,  76  S. 
W.  763,  77  S.  W.  1026),  and  that,  In  dispos- 
ing of  the  contention,  we  should  follow  the 
rule  as  we  understood  it  to  be  established 
in  this  stata  We  are  still  of  the  same  opin- 
ion, and  therefore  overrule  the  assignments 
presenting  the  question. 

On  the  trial  appellee  Rollings  testified 
that,  on  the  day  after  the  burial  of  Mrs. 
Buchanan's  remains,  he  and  appellant  Bu- 
chanan, Mrs.  Buchanan's  surviving  husband, 
Renewed  a  search  for  a  will  begun  by  them 
on  the  day  she  was  burled,  and  found  "lay- 
ing on  the  desk  a  red  black  paper,"  denom- 
inated by  him  as  "an  adoption  paper";  that 
the  paper  so  found  was  handed  to  him  by 
Buchanan,  who  remarked,  "Here  is  some- 
thing, but  it  Is  torn  up  and  is  no  account" ; 
that  he  (Rollings)  remarked,  "I'll  take  that" ; 
that  said  paper  was  not  on  the  desk  when 
the  search  was  made  on  the  evening  before 
it  was  found,  as  stated;  and  that  he  had 
never  before  seen  it,  Buchanan  testified, 
with  reference  to  said  paper,  that  the  search 
was  renewed  as  stated  at  Rollings'  instance ; 
that  Rollings  "came  to  his  bouse  the  next 
morning  after  the  burial  of  his  wife,  and 
wanted  to  look  through  her  desk  again"; 
that  they  looked  through  it,  but  did  not 
find  a  will;  that  Rollings  then  drew  some- 


tlon  paper."  After  having  the  witness  to 
identify  a  paper  as  the  one  he  referred  to 
as  having  been  drawn  by  Rollings  from  his 
pocket,  appellants  offered  it  as  evidence.  Ap- 
pellee objected  to  the  admission  of  the  con- 
tents of  the  paper  as  evidence,  on  the  ground 
that  same  were  immaterial  and  irrelevant,- 
and  because  appellants  had  not  offered  to' 
prove  the  contents  of  the  portions  thereof 
torn  off.  The  objections  were  sustained  W 
the  court  "to  the  extent,"  It  is  recited  in  the 
bill  of  exceptions,  "of  excluding  the  con- 
tents of  the  remaining  and  undeetroyed  por- 
tions of  said  instrument,  but  permitted  de- 
fendants to  offer  its  physical  condition  and 
appearance  only,  and  to  show  simply  that  it 
was  a  mutilated  Instrument"  The  action 
of  the  court  as  indicated  is  assigned  as  er- 
ror. The  original  of  the  instrument  in  ques- 
tion 1b  with  the  record  on  this  appeal.  It 
appears  to  have  been  a  tyi>ewritten  draft  of 
a  will  to  be  executed  by  Mrs.  Buchanan,  pre- 
pared at  a  time  not  shown,  but  when  she 
was  the  wife  of  M.  J.  Webb,  who  Is  men- 
tioned in  it  as  sole  executor  thereof.  The 
greater  portion  of  the  first  page  of  the  docu- 
ment, and  the  concluding  part  thereof  on 
the  fourth  page,  are  absent,  having,  appar- 
ently, been  torn  from  the  portions  of  the 
pages  left,  and  presumably  destroyed.  In 
portions  thereof  remaining  is  a  recital  of  the 
gift  to  her  by  her  deceased  sister,  Sallie  C. 
Rollings,  and  her  surviving  husband,  J.  I. 
Rollings,  of  their  child,  John  Mitch  Rollings, 
"to  be  raised  and  educated  as  her  own  chUd," 
followed  by  an  appointment  in  blank  of  a 
guardian  of  the  person  and  estate  of  said 
John  Mitch  Rollings,  instructions  to  such 
guardian  In  regard  to  the  management,  etc., 
of  property  then  owned  by  said  Johnny 
Mitch,  and  as  to  his  burial,  etc.,  in  the  event 
lie  should  die  during  his  minority.  Other 
portions  of  the  document  provide  for  com- 
pensation to  be  paid  the  guardian  for  his 
services,  name  her  husband,  M.  J.  Webb,  as 
the  sole  executor  of  the  will,  exonerate  him 
from  giving  bond  as  such,  and  direct  that 
her  estate  be  administered  Independently  of 
the  courts.  We  do  not  think  the  court  erred 
in  excluding  the  contents  of  the  document  as 
evidence  in  the  case.  So  far  as  we  see  to 
the  contrary,  they  were  immaterial  and  irrel- 
evant to  any  issue  presented  for  determina- 
tion. 

It  is  Insisted  that  the  evidence  was  insuf- 
ficient to  support  the  finding  of  the  jury  (.1) 
that  Mrs.  Buchanan  executed  the  alleged  will 
sought  to  be  probated ;  (2)  as  to  its  contents ; 
and  (3)  if  executed,  that  it  was  not  revoked 
by  her. 

The  statute  provides  that  a  will  wholly 
written  by  the  testator  "may  be  probated  on 
proof  by  two  witnesses  of  his  handwriting." 
1  Sayles'  Ann.  Civ.  St.  1897.  art.  1900.  It  fur- 
ther provides  that  "a   written   will   which 


testimony  shall  be  required  to  prove  such 
will  as  Is  required  to  prove  a  written  will 
produced  in  court"  Id.  art  1901.  The  testi- 
mony indicated  that  Mrs.  Buchanan  was  a 
self-reliant,  intelligent  woman,  who,  during 
her  lifetime,  had  assisted  her  first  husband 
in  the  management  and  conduct  of  a  grocery 
business  carried  on  by  him,  and  who  after 
his  death  continued  the  business,  and  alone 
managed  and  conducted  it  The  witness  Hill 
testified  that  acting  for  other  parties,  she 
bad  written  two  wills,  and  that  one  of  them 
had  been  admitted  to  probate.  The  testi- 
mony referred  to  suggested  as  entirely  prob- 
able that  if  she  desired  to  make  a  will,  Mrs. 
Buchanan  would  draft  it  herself,  and  that 
it  would  be  wholly  in  her  own  handwriting. 
Mrs.  Allen  testified  that  she  was  acquaint- 
ed with  Mrs.  Buchanan's  handwriting,  that 
In  the  fall  of  1902  Mrs.  Buchanan  showed 
her  a  written  instrument,  which  she  at  the 
time  declared  to  be  her  will,  and  that  the  in- 
strument was  wholly  in  Mrs.  Buchanan's 
handwriting,  and  had  been  duly  signed  by 
her.  Mrs.  Swalm  testified  that  she  also  was 
acquainted  with  Mrs.  Buchanan's  handwrit- 
ing ;  that  on  two  dlfTerent  occasions — the  last 
in  December  before  her  marriage  to  appe- 
lant Buchanan — Mrs.  Buchanan  exhibited  to 
her  a  written  instrument  purporting  to  be 
her  'Will,  and  that  the  Instrument  so  exhibit- 
ed was  in  Mrs.  Buchanan's  handwriting,  and 
bad  been  duly  signed  by  her.  Each  of  the 
witnesses  named  described  the  writing  as  be- 
ing with  black  ink  on  white  legal  cap  paper. 
A  portion  of  the  instrument  exhibited  to 
Mrs.  Allen  was  read  to  her  by  Mrs.  Buchan- 
an, and  as  read  It  bequeathed  her  home  place 
to  Johnny  Mitch  Rollings,  her  personal  prop- 
erty to  appellee  J.  I.  BolUngs,  a  house  and 
lot  to  Wooten  Saufley,  and  a  house  and  lot 
to  Milt  Saufiey.  A  portion  of  the  instrument 
exhibited  to  Mrs.  Swaim  also  was  read  to  her 
by  Mrs.  Buchanan,  and  as  read  It  bequeath- 
ed to  said  Johnny  Mitch  her  homestead  and 
a  farm,  to  said  J.  L  Rollings  "her  money 
and  personal  notes  to  keep  for  said  Johnny 
Mitch  in  case  he  outlived  her,"  to  MUt  Sanf- 
ley  a  bouse  on  J^erson  street  and  to  Woot- 
en Saufley  a  house  and  lot  on  Webb  street 
It  will  be  observed  that  while  Mrs.  Allen 
testified  that  by  the  terms  of  the  will  exhib- 
ited to  her  appellee  Rollings  was  to  take 
Mrs.  Buchanan's  personal  property  and  bold 
it  as  his  own,  Mrs.  Swalm  testified  that  by 
the  terms  of  the  will  exhibited  to  her,  said 
appellee  Rollings  was  to  take  said  personal 
property  and  hold  same  In  trust  for  the  use 
and  benefit  of  said  Johnny  Mitch.  And  al- 
so it  will  be  observed  that  accprding  to  the 
terms  of  the  will  exhibited  to  Mrs.  Swalm, 
said  Johnny  Mitch  was  to  take  a  farm  as 
well  as  tiie  home  place,  while,  according  to 
the  terms  of  the  will  read  to  Mrs.  Allen,  he 


ited  to  Mrs.  Swaim  was  the  one  exhibited  to 
Mrs.  Allen  could  It  be  contended  that  the 
execution  of  the  will  as  probated  was  not 
established  as  It  was  required  to  tw  by  the 
statute.  But  such  discrepancies  in  the  tes- 
timony of  the  witnesses  as  to  the  contents 
we  think  would  furnish  no  reason  for  say- 
ing that  the  finding  of  the  jury  that  the  in- 
strument shown  to  Mrs.  Allen  was  one  and 
the  same  as  the  Instrument  shown  to  Mrs. 
Swalm  was  not  supported  by  the  testimony. 
With  better  reason,  it  seems  to  us,  the  dis- 
crepancies referred  to  might  be  urged  in  sup- 
port of  the  contention  that  the  contents  of 
the  will  as  probated  had  not  been  sufficiently 
shown  by  the  evidence. 
'  But  on  the  issue  as  to  the  conteits  of  the 
will  as  probated  there  was  other  evidence. 
Mrs.  J.  I.  Rollings  testified  that  about  two 
weeks  before  Mrs.  Buchanan  married  Bu- 
chanan she  exblbltd  to  her  (the  witness)  an 
instrument  she  declared  to  be  her  will,  and 
read  to  her  a  portion  of  It  when  some  one 
came  in  and  Interrupted  her.  By  the  terms 
of  the  will  so  far  as  read  to  her,  Mrs.  Rol- 
lings testified  Mrs.  Buchanan's  home  place 
and  -the  farm  were  bequeathed  to  said  John- 
ny Mitch,  and  her  m<»iey  and  notes  to  J.  I. 
Rollings  In  trust  for  said  Johnny  Mitch. 
Mrs.  VoweU  testified  that  Mrs.  Buchanan 
read  to  her  an  Instrument  which  she  declar- 
ed to  be  her  will,  and  that  by  its  terms  as 
so  read  to  her  it  gave  the  homestead  and 
the  farm  to  said  Johnny  Mitch,  to  Wooten 
Saufiey  and  Milt  Saufley  a  house  and  lot  and 
to  appellee  Rollings  her  money.  And  the  tes- 
timony we  have  referred  to  as  to  the  con- 
tents of  the  will  as  probated  was  corroborat- 
ed by  other  testimony  in  the  record.  For 
instance,  Mrs.  Moss  testified  to  hearing  ap- 
pellant Buchanan,  about  three  weeks  before 
the  date  of  Mrs.  Buchanan's  death,  complain- 
ing to  her  that  she  had  given  everything  she 
bad  to  "that  boy" — meaning  said  Johnny 
Mitch.  Reed  heard  her  declare  a  short  time 
before  her  death  that  she  "wished  Johnny 
Mitch  to  have  everything."  And  other  dec- 
larations made  by  Mrs.  Buchanan  to  the 
same  general  effect  were  testified  to  by  the 
witnesses  McHom,  Eubanks,  Shanklln,  Wyn- 
ne, and  Mrs.  Rutherford.  We  clearly  are 
of  the  opinion  that  the  finding  of  the  Jury 
that  Mrs.  Buchanan  executed  the  will  with 
contents  as  probated  was  not  without  evi- 
dence to  support  It 

Of  the  questions  made  on  this  appeal  the 
one  about  which  we  have  been  doubtful  is 
as  to  the  sufficiency  of  the  evidence  to  sup- 
port the  finding  of  the  Jury  that  the  will  as 
probated  had  not  been  destroyed  by  Mrs.  Bu- 
chanan during  her  lifetime  for  the  purpose 
of  revoking  it  Th«re  was  no  direct  evidmce 
that  she  had,  or  that  she  had  not  destroyed 
the  will.     Circumstances  were  relied  upon 


camstances  were  relied  upon  by  appellants 
to  establish  the  contrary  of  appellees'  con- 
tentions. In  discussing  the  testimony  on  this 
issue  we  shall  confine  ourselves  to  such  of 
tt  as  In  onr  judgment  tends  to  support  the 
finding  of  the  Jury ;  for  If  there  is  evidence 
In  the  record  which,  fairly  construed,  can 
be  said  to  support  the  conclusion  reached 
by  them,  their  verdict,  and  the  Judgment 
based  upon  it,  should  not  be  set  aside  mere- 
ly because  other  t^tlmony  In  the  record 
might  be  referred  to  as  tending  to  support 
a  contrary  conclusion. 

It  appears  from  the  testimony  that  Mrs. 
Buchanan  was  first  married  to  M.  J.  Webb, 
and  that  there  was  no  child  of  this  marriage. 
Ten  or  more  years  before  the  date  of  Mrs. 
Buchanan's  death  her  sister,  the  wife  of  ap- 
pellee J.  I.  Rollings,  died,  leaving  surviving 
ber  her  son,  said  Johnny  Mitch  Rollings, 
then  3  or  4  years  of  age.  At  the  time  of  her 
Bister's  death  Mrs.  Buchanan,  then  Mrs. 
Webb,  took  charge  of,  and  during  the  re- 
mainder of  her  life  cared  for,  her  sister's 
chUd  as  she  would  have  cared  for  him  had 
be  been  her  own  child.  The  evidence  Indi- 
cates that  the  child  was  not  strong  mentally, 
and  that  Mrs.  Buchanan  was  very  solicitous 
about  him  while  she  lived,  and  equally  anx- 
ious to  provide  for  his  welfare  after  her 
death.  She  declared  to  the, ..witness  Roblnl- 
UB,  after  her  marriage  to  Buchanan,  refer- 
ring to  Johnny  Mitch:  "I  am  going  to  take 
care  of  him  as  long  as  I  live,  and  not  only 
that,  I  have  done  provided  for  him."  She 
declared  to  Eubanks,  about  three  weeks  be- 
fore she  died:  "I  have  got  a  will  made  to 
give  that  boy,  and  I  am  going  to  give  him 
enough  to  keep  him  the  balance  of  his  days." 
Shanklln  heard  her  say  more  than  once  that 
she  "had  made  provision  for  Johnny  Mitch ; 
•  •  •  that  he  was  not  able  to  take  care 
of 'himself,  and  she  was  going  to  take  care 
of  him."  At  various  times  before  and  after 
her  marriage  to  Buchanan,  she  made  similar 
declarations  to  Mrs.  Rutherford,  Mrs.  J.  I. 
Rollings,  and  others.  Such  being  the  state 
of  her  feelings  towards  Johnny  Mitch,  un- 
less she  had  another  or  other  relatives  as 
near  and  as  dear  to  ber,  and  as  dependent 
as  Johnny  Mitch,  It  reasonably  was  to  be 
expected  that.  If  she  made  a  will,  he  would 
be  Its  chief  beneficiary.  So  far  as  the  record 
shows  to  the  contrary,  the  only  other  blood 
relative  she  bad  was  her  sister  Mrs.  Higdon, 
for  whom  It  appears  she  entertained  the 
kindest  regard.  But  it  also  appears  that 
she  did  not  look  upon  her  as  a  proper  object 
of  her  bounty,  for  she  declared  to  Mrs.  J. 
I.  Rollings  that  she  (Mrs.  Higdon)  "did  not 
need  any  of  her  property."  As  meeting  an 
Inference  that  she  had  revoked  the  will, 
which  might  be  deduced  from  the  fact  that 
■be  bad  married  again,  it  may  be  stated  that 


determination  to  bequeath  her  property  to 
her  nephew,  Johnny  Mitch. 

On  the  former  appeal  most,  if  not  all,  the 
testimony  we  have  referred  to  was  in  the  rec- 
ord, and  It  Impressed  us  then,  as  it  does 
now,  as  strongly  tending  to  show  a  fixed  de- 
termination on  the  part  of  Mrs.  Buchanan 
to  make  provision  for  the  boy  after  her 
death,  and  as  sufficiently  accounting  for  the 
fact  that  she  made  him  the  chief  beneficiary 
lu  her  will  as  probated.  We  nevertheless 
felt  ourselves  constrained  to  hold  that  the 
evidence,  as  It  appeared  In  the  record  on 
that  appeal,  was  not  sufficient  to  support  the 
finding  of  the  jury  that  the  will  had  not  been 
revoked.  Mrs.  Buchanan  was  taken  sick  on 
Sunday,  August  7,  and  died  on  Tuesday,  Au- 
gust 16,  1904.  On  the  former  appeal  the  tes- 
timony tended  to  show  that  the  will  was  in 
existence  and  In  her  possession  on  the 
Thursday  Immediately  preceding  the  Sunday 
on  which  she  became  ill,  but,  as  we  construed 
it,  did  not  tend  to  show  that  it  was  In  ex- 
istence at  any  time  thereafterwards,  and  did 
not  tend  to  show  that,  during  the  period  in- 
tervening between  the  Thursday  referred  to 
and  the  date  of  her  death,  Mrs.  Buchanan 
had  destroyed  it  with  the  intention  of  there- 
by revoking  It.  Such  being  the  state  of  the 
case  as  shown  by  the  testimony  in  the  rec- 
ord on  that  appeal,  we  were  of  the  opinion 
that  the  proponents  bad  not  discharged  the 
burden  resting  upon  them  to  overcome,  by 
evidence  to  the  contrary,  the  presumption  to 
be  Indulged  where  a  will  when  last  seen  was 
in  possession  of  a  testator,  and  cannot  be 
found  after  his  death,  to  wit,  that  he  de- 
stroyed it  with  the  intention  of  revoking  It 
Tynan  v.  Paschal,  27  Tex.  286,  &t  Am.  Dec. 
619;  Graham  v.  Burch,  28  Am.  St.  Rep.  note 
on  p.  847.  For  that  reason  alone  we  reversed 
the  judgment  complained  of  on  that  appeal. 

In  the  record  on  this  appeal  we  And  evi- 
dence tending  to  show  that  the  will  was  In 
existence  on  the  Sunday  morning  preceding 
Mrs.  Buchanan's  death  on  Tuesday,  and  also 
testimony  tending  to  show  that  she  may  not, 
on  said  Sunday  morning  and  to  the  time  of 
her  death,  have  been  In  a  condition  to  de- 
stroy the  will  for  the  purpose  of  revoking  it 
There  was  evidence  tending  to  show  that  the 
will  in  question  was  kept  by  Mrs.  Buchanan 
in  a  cloth  shot  sack.  Mrs.  John  W.  Webb 
testified  that  Mrs.  McDade  and  Mrs.  Cann 
were  with  and  ministered  to  Mrs.  Buchanan 
during  the  earlier  part  of  the  Saturaay 
night  before  she  died,  that  she  and  Mrs. 
Moss  attended  her  during  the  latter  part  of 
that  night,  and  that  while  she  was  with  her, 
Mrs.  Buchanan  "put  her  hand  under  the  pil- 
low, and  said:  'Dearie,  my  will,  my  pa- 
pers.'" The  witness  further  testified  that 
at  that  time  the  shot  sack  In  which  Mrs.  Bu- 
chanan kept  her  will  was  under  her  plUow. 


"kept  feeling  under  her  pillow  for  sometblng 
— feeling  like  Bbe  was  trying  to  find  some- 
thing."- Mrs.  Webb  further  testified  that 
Mrs.  Buchanan  was  never  out  of  her  bed, 
after  she  spoke  as  recited  above  about  her 
will  and  papers,  and,  the  witness  added, 
"mortlflcatlon  had  set  In  then."  Mrs.  Mc- 
Dade  did  not  testify,  but  Mrs.  Cann,  as  a 
witness  on  behalf  of  appellants,  testified  that 
she  and  Mrs.  McDade  sat  up  with  Mrs.  Bu- 
chanan during  the  greater  part  of  Saturday 
or  Sunday  night  before  she  died,  and  until 
about  2  o'clock  In  the  morning,  and  that 
Mrs.  John  Webb  and  some  one  else  sat  up 
the  remainder  of  the  night  It  Is  fair,  there- 
fore, to  Infer  that  It  was  the  earlier  part  of 
said  Saturday  night,  and  not  of  said  Sun- 
day night,  that  Mrs.  Gann  referred  to.  She 
testified  that  Mrs.  Buchanan  was  then  un- 
conscious. If  the  jury,  as  they  had  a  right 
to  do,  believed  the  testimony  we  have  just 
referred  to,  it  was  sufficient  to  justify  them 
In  finding  that  the  will  existed  on  the  Sun- 
day morning  before  Mrs.  Buchanan  died,  and 
that  sbe  was  then,  and  until  she  died  con- 
tinued to  be,  so  Incapacitated  as  to  be  unable 
to  revoke  it, 

In  this  state  of  the  evidence,  we  would  not 
be  prepared  to  say  that  the  finding  of  the 
jury  in  the  particular  In  question  was  with- 
out support,  if  there  was  an  utter  absence 
In  the  record  of  evidence  to  which  they 
might  refer  as  furnishing  a  basis  for  an  In- 
ference that  the  will  had  been  destroyed  or 
suppressed  by  Buchanan  or  by  Mrs.  Hlgdon, 
or  by  both  of  them  acting  together.  But  it 
cannot  be  said  that  there  Is  not  such  evi- 
dence in  the  record.  During  the  period  In- 
tervening between  the  Sunday  morning, 
when,  according  to  the  testimony  of  Mrs. 
John  W.  Webb,  Mrs.  Buchanan  was  feeling 
under  her  pillow  and  calling  for  her  will,  and 
the  date  of  her  death  Mrs.  Hlgdon  and  Bu- 
chanan were  both  in  the  house  where  Mrs. 
Buchanan  lay  sick,  and  presumably  had  an 
opportunity  to  get  possession  of  the  will. 
Mrs.  Rollings  testified,  and  her  testimony 
was  corroborated  by  that  of  her  husband,  ap- 
pellee J.  I.  Rollings,  that  she  and  her  said 
husband  and  Mrs.  Hlgdon  and  Buchanan  at- 
toided-  Mrs.  Buchanan's  funeral,  and  In  go- 
ing to  the  cemetery  rode  together  in  the  same 
carriage;  that  while  they  were  on  the  way 
to  the  cemetery  Buchanan,  addressing  Rol- 
lings, asked  him  "If  he  reckoned  the  Webbs 
[brothers  and  sisters  of  Mrs.  Buctianan's  de- 
ceased husband]  would  sue  for  any  of  the 
estate,"  that  Rollings  made  no  reply,  but  that 
Mrs.  Hlgdon  did,  remarking:  "Let  them  sue. 
We  have  got  everything  our  way,  and  will 
keep  It  our  way."  While  Buchanan  positive- 
ly denied  that  any  such  conversation  occur- 
red, in  her  testimony  Mrs.  Hlgdon  did  not 


destroyed  or  secreted  It  and  believed  her  act 
would  render  futile  an  effort  on  the  part  of 
the  Webbs,  if  they  made  one,  to  obtain  any 
of  the  property  belonging  to  Mrs.  Buchanan 
at  the  date  of  her  death.  Wooten  and  Milt 
Saufley  were  "Webbs,"  in  that  they  were 
the  children  of  a  sister  of  Mich  Webb,  Mrs. 
Buchanan's  deceased  husband.  It  will  be  re- 
membered that  the  will  as  probated  by  its 
terms  bequeathed  to  each  of  the  Saufleys 
named  a  house  and  lot 

As  further  bearing  on  this  feature  of  the 
case.  It  may  be  stated  that  while  practically 
every  issue  made  on  the  trial,  and  every 
phase  of  it  was  sharply  controverted,  it 
fairly  can  be  said  that  the  evidence  satis- 
factorily established  that  if  Mrs.  Bnchanan 
had  a  will,  she  habitually  kept  it  In  a  cloth 
shot  sack.  It  appears  from  the  record  that 
the  shot  sack  was  never  seen  by  any  one 
after  Mrs.  Buchanan's  death,  nor  during  her 
lifetime  after  the  Sunday  morning  it  was 
seen  by  Mrs.  John  W.  Webb,  when  Mrs.  Bu- 
chanan was  feeling  under  her  pillow  and 
calling  for  her  will.  Appellee  Rollings  tes- 
tified that  he  and  his  wife,  and  Buchanan 
and  Mrs.  Hlgdon,  returned  to  Mrs.  Buchan- 
an's former  home,  where  she  had  died,  after 
her  funeral,  and  that  when  they  got  back 
there  Buchanan  suggested  that  they  "look 
for  a  will";  that  he  (Rollings)  then  stated 
that  "The  will  Is  in  the  shot  sack,"  when 
Buchanan  replied  that,  "the  shot  sack  was  on 
the  river,"  referring  to  the  place  where,  it 
seems,  before  his  marriage  to  Mrs.  Buchan- 
an, and  occasionally  afterwards,  he  resided. 
Rollings'  testimony  in  the  particulars  stated 
was  corroborated  by  the  testimony  of  his 
wife.  Rollings  further  testified  that  on  the 
day  following  the  day  the  conversation  just 
recited  occurred,  he  heard  Buchanan  de- 
clare to  Judge  Moore  that  "there  was  no 
will,"  when  he  (Rollings)  remarked  to  Bu- 
chanan, "That  will  is  in  the  shot  sack." 
The  reply  made  by  Buchanan  to  Rollings'  as- 
sertion that  the  will  was  in  the  shot  sack 
was:  "Let's  go  to  the  bank  and  look  for  a 
wUl."  Buchanan  testified  that  he  had  never 
seen  the  shot  sack,  nor  heard  of  it  until  he 
went  to  the  county  court  presumably  after 
proceedings  to  probate  the  will  bad  been 
commenced.  The  Jijry  had  a  right  to  believe 
the  testimony  of  Rollings  and  disbelieve  that 
of  Buchanan.  If  they  believed  that  Bu- 
chanan declared  the  shot  sack  to  be  on  the 
river,  they  might  have  made  Inferences  from 
his  subsequent  denial  of  any  knowledge  of 
it  tending  to  support  appellees'  contention 
that  he  had  destroyed  or  secreted  it 

We  are  of  the  opinion  that  the  findings  of 
the  jury  necessary  to  support  their  verdict 
wore  not  without  evidence  to  sustain  them. 
The  weight  to  be  given  the  testimony  tendlDg 


be,  and  it  is,  affirmed. 


STURGEON  V.  CITY  OP  PARIS.t  , 
(Court  of  CivH  Appeals  of  Texas.    Oct  28, 1909. 
On  Rehearing,  Dec.  2,  1909.) 

1.  Waters  and  Water  Coubses  (8  201*)— 
SuppLTiRO  Watke— Pebsons  LIVING  Out- 
side City. 

Under  a  city's  charter  (Sp.  Laws  1905,  p. 
87,  c.  6)  i  252,  denying  the  council  power  to 
grant  the  use  of  any  public  utilities  operated 
by  the  city  to  any  one  living  beyond  the  limits 
of  the  city,  one  owning  a  tract  of  land,  a  nar- 
row strip  of  which  is  within  the  city,  but  whose 
bouse  in  which  he  lives  is  on  the  part  outside 
the  dty,  cannot  predicate  his  right  to  be  fur- 
nished water  for  the  residence  on  his  ownership 
of  the  strip  within  the  city. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dlg.'f  201.*] 

2.  MXTNICIPAL  Cobpobations  (J  871*)— Qbamt 
OF  Thing  of  Value  to  Individual. 

Conferring  the  power  on  a  city  to  sell  wa- 
ter serrice  to  a  manufacturing  plant  located 
beyond  its  boundaries,  by  Sp.  Laws  1905,  p.  87, 
c.  6,  f  252,  denying  the  dty  power  to  grant 
the  use  of  any  public  utilities  operated  by  it 
to  any  one  living  beyond  its  limits,  with  an  ex- 
ception in  favor  of  manufacturing  plants,  is  not 
a  grant  of  a  thing  of  value  to  such  a  plant, 
which  Const,  art.  3.  |  52.  inhibits  the  Legis- 
lature from  authorizing  a  city  to  make. 

[Ed.  Note.— For  other  ca«es,  see  Municipal  Cor- 
porations, Cent.  Dig.  {  1817 ;  Dea  Dig.  8  871.*] 

8.  Statutes  (8  64*)— Effect  of  Invalidity 

in  Part. 

Even  if  the  exception  to  Sp.  Laws  1905, 
p.  87,  c.  6,  8  252,  denying  power  to  a  city  to 
grant  the  use  of  any  public  utilities  operated  by 
ft  to  any  one  living  beyond  the  limits  of  the  city, 
except  to  manufacturing  plants,  be  unconstitu- 
tional, the  portion  remaining  being  complete  in 
itself,  and  capable  of  execution  in  accordance 
with  the  legislative  intent,  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  58-66;  Dec.  Dig.  8  64.*) 

4.  Municipal  Corporations  (8  252*)— Sup- 
plying Water— Contracts  Terminable  at 
Will. 

A  contract  of  a  city  to  furnish  a  person 
water  as  its  other  cnstomers,  not  being  for  a 
definite  time,  but  based  merely  on  his  applica- 
tion to  introduce  water  into  his  premises  for 
certain  purposes,  he  agreeing  to  be  governed  by 
all  rules  and  regulations  existing,  or  that  may 
be  established  from  time  to  time,  is  one  at  will, 
which  therefore  can  be  ended  by  either  party  at 
any  time,  and  without  cause. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  88  692-604;  Dec.  Dig. 
I  252.*1 

5.  Waters  and  Water  Courses  (8  201*)— 
Supplying  Water— Rights  of  Individual 
— Plbadinq  and  Proof. 

A  city  having  the  right,  in  the  exercise  of 
Its  general  power  to  control  and  conserve  its 
water  supply,  for  the  common  benefit  of  its 
inhabitants,  to  dictate  as  to  the  purposes  for 
which  water  shall  be  supplied  to  consumers, 
one  seeking  to  compel  the  city  to  furnish  him 
water  lor  his  land,  on  which  are  only  flowers, 
fhmbs,   and   trees,   must   plead   and   prove   that 


Appeal  from  District  Court,  Lamar  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Action  by  B.  B.  Sturgeon  against  the  City 
of  Paris.  Judgment  for  defendant  Plain- 
tiff appeals.     Affirmed. 

See,  also,  110  S.  W.  459. 

Appellant  sought  to  compel  appellee,  by 
mandatory  injunction,  to  restore  the  pipes 
and  the  connection  with  Its  water  main,  and 
to  furnish  him  water  therefrom  for  use  on 
his  premises  within  the  corporate  limits  of 
the  city.  The  trial  was  to  the  court  without 
a  jury,  and  a  judgment  was  entered  against 
appellant  denying  the  injunction.  By  his  pe- 
tition the  appellant  claims  that  In  Septem- 
ber, 1908,  the  city  of  Paris,  a  municipal  cor- 
poration duly  incorporated  and  acting  as 
such  by  authority  of  special  acts  of  the  Leg- 
islature of  1905  (Sp.  Laws  1905,  p.  31,  c.  6), 
and  incorporated  and  acting  as  such  prior 
thereto  by  authority  of  the  special  act  of  the 
Legislature  of  1889  (Sp.  Laws  1889,  p.  112,' 
c.  14),  and  specially  authorized  by  each  of 
the  special  acts  to  provide,  own,  and  main- 
tain a  system  of  public  waterworks,  which 
it  did,  illegally  and  wrongfully  disconnected 
and  discontinued  its  water  with  bis  prem- 
ises, situated  in  the  city  limits,  which  was 
previously  connected  by  appellee  to  appel- 
lant's premises,  and  which  was  used  by  ap- 
pellant on  his  premises  and  for  use  of  him- 
self and  family,  and  refused  to  let  him  have 
any  water  at  all  from  Its  main.  By  proper 
allegations  appellant  claims  the  right,  and 
was  entitled,  to  the  use  of  the  city  water, 
and  to  compel  the  city  to  grant  the  use  of 
the  water  to  him,  upon  (1)  a  legal  and  bind- 
ing contract  with  the  city  to  sell  and  furnish 
him  water  on  bis  prcmiaes  so  long  as  he 
desired  to  use  the  water  and  paid  for  the 
same,  made  on  October  12,  1004,  he  having 
at  all  times  fully  complied  with  the  contract, 
the  city  having  power  to  make  the  contract 
under  its  charter  of  1889  then  in  force;  (2) 
Independent  of  contract,  as  a  citizen  and 
resident  of  the  city  owning  premises  within 
the  corporate  limits  and  residing  thereupon 
with  his  family ;  (3)  as  an  owner  of  proper- 
ty within  the  corporate  limits  to  the  extent 
of  the  property  within  the  corporate  limits, 
whether  he  was  an  Inhabitant  of  the  city  or 
not  Appellee  in  answer  at  length  denied 
any  contract  with  appellant  to  furnish  him 
water  so  long  as  he  desired  and  paid  for 
same,  but  claimed  that  If  the  agreement  it 
made  with  appellant,  which  was  set  out  and 
relied  on  by  him,  was  a  contract,  it  was  only 
a  contract  at  will,  and  could  be  rescinded  by 
either  party  at  any  time,  and  that  It  was 
rescinded  by  appellee  after  due  notice  to 
appellant   prior   to   the  time  the  premises 


•For  other  casei  «e«  same  topic  and  secticn  NUMBER  In  Do  -.  ft  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
4  t  Writ  of  error  denied  by  Supreme  Court 


of  the  city,  and  tbat  bis  premises  and  bis 
residence  tbereon  were  adjoining  and  outside 
the  corporate  Umlta  of  tbe  city,  except  S 
feet  east  of  bis  west  boundary  line,  which 
was  within  the  corporate  limits,  and  that 
section  252  of  the  charter  of  1905,  set  out, 
specially  denied  the  city  the  right  or  power 
to  sell  the  use  of  tbe  water  to  any  person 
living  beyond  the  limits  of  the  corporation. 
The  findings  of  fact  by  tbe  court  appear 
In  tbe  record,  and  the  same  are  supported 
by  tbe  testimony,  and  we  here  adopt  the 
same.  The  findings  substantially  show  that 
appellant  is  not,  and  never  has  been,  a  citi- 
zen, resident,  or  inhabitant  of  the  city  of 
Paris,  but  lives  beyond  its  limits,  and  owns, 
and  has  continuously  before  and  since  Octo- 
ber 12,  1004,  resided  with  his  family  upon, 
and  occupied  as  a  homestead,  a  tract  of  land 
of  about  three  acres  in  tbe  Q.  W.  Cox  bead- 
right  in  Lamar  county,  which  tract  lies  east 
of  and  adjoins  tbe  city  of  Paris.  The  tract 
fronts  south  on  Lamar  and  west  on  Pacific 
avenues,  and  has  improvements  on  it  con- 
sisting of  a  dwelling,  bam,  horse  lot,  chicken 
lot,  flowers,  trees,  and  shrubbery.  That  a 
Strip  of  the  premises  6  feet  in  width,  front- 
ing south  on  Lamar,  and  extending  north 
500  feet  with  the  east  boundary  line  of  Pa- 
cific avenue.  Is  within  the  corporate  limits 
of  the  city  of  Paris,  and  that  the  east  bound- 
ary line  of  the  corporate  limits  is  5  feet  east 
of  the  west  boundary  line  of  appellant's 
premises.  That  this  strip  includes  a  portion 
of  appellant's  yard  and  chicken  lot,  and  has 
on  it  a  few  shrubs  and  trees,  but  there  is 
no  house,  dwelling,  or  other  structure  on  It, 
and  this  strip  is  the  only  portion  of  bis 
premises  within  the  corporate  limits,  and 
that  the  extreme  west  edge  of  his  house  is 
27  feet  east  of  the  east  boundary  line  of  tbe 
corporate  limits  of  the  city,  and  that  no  part 
of  the  bouse  is  within  tbe  corporate  limits. 
The  city  of  Paris  Is  a  municipal  corporation 
situated  in  Lamar  county,  Tex.,  and  Incor- 
porated by  special  act  of  the  Twenty-Ninth 
Legislature  which  contains,  among  other 
things,  section  252,  which  provides:  "Tbe 
city  council  shall  not  have  the  right  or  pow- 
er to  grant,  extend  or  sell  the  use,  enjoy- 
ment or  benefit  of  any  public  utilities  estab- 
lished, owned  or  operated  by  tbe  city  of 
Paris  to  any  person  living  beyond  the  limits 
of  tbe  corporation  of  the  city  of  Paris,  pro- 
vided that  manufacturing  plants  are  not  In- 
cluded in  tbe  provision  of  this  section."  That 
on  the  12th  of  October,  1904,  the  city  of 
Paris  was  a  municipal  corporation  duly  in- 
corporated by  virtue  of  special  act  of  the 
Legislature  of  1889,  and  that,  among  other 
things,  section  24  of  said  act  provides :  "Al- 
so the  city  council  may  provide,  own  and 
maintain  waterworks  for  the  use  of  the  city 
and  InbabitaBta."    That  on  the  12th  of  Octo- 


1904,  appellant  made  in  writing  an  applica- 
tion to  the  city  of  Paris,  upon  its  r^ular 
blank  form  for  sucb  purposes,  for  tbe  In- 
troduction of  water  into  bis  premises,  agree- 
ing in  the  application  to  be  governed  by  all 
existing  rules  and  regulations,  or  any  that 
may  be  established  from  time  to  time  for 
tbe  management  of  tbe  same.  This  applica- 
tion was  approved  by  the  superintendent  of 
appellee,  who  bad  full  power  to  make  and 
annul  contracts  for  the  supply  of  water,  on 
October  21,  1904,  and  service  connection 
made  by  appellee  on  the  portion  of  appel- 
lant's premises  within  the  corporate  limits; 
and  this  was  the  only  agreement  appellee 
had  with  appellant  Appellant,  at  his  own 
cost,  caused  pipes  to  be  laid  on  his  premises, 
and  connected  his  house,  yard,  and  lot  with 
service,  and  placed  fixtures  in  his  bouse. 
bathroom,  and  kitchen,  and  has  been  using 
city  water,  and  paying  therefor  tbe  usual 
rental,  continuously  since  the  connection  wa^ 
made  until  September  20,  1008,  when  appd- 
lee,  after  notice  to  appellant,  disconnected 
same. 

J.  O.  Dudley,  for  appellant  Edgar  Wright; 
for  appellee. 

LBVT,  J.  (after  stating  tbe  facts  as  above). 
It  is  the  contention  of  api)ellant  by  bia 
first  assignment  of  error  that,  to  the  ^ctoit 
of  the  premises  owned  by  him  as  situated 
within  the  corporate  limits  of  the  city  of 
Paris,  be  is  entitled,  as  a  matter  of  right,  to 
the  use  of  the  city  water  upon  paying  for 
it,  as  he  did,  and  upon  complying  with  all 
reasonable  regulations,  which  he  did,  wheth- 
er he  be  an  inhabitant  of  the  city  of  Paris 
or  not  In  view  of  the  finding  of  fact  by 
tbe  trial  court  and  which  is  not  complained 
of,  and  which  finding  we  think  fully  sup- 
ported by  tbe  evidence,  that  appellant  Is  not 
and  has  never  been,  a  citizen,  resident,  or 
Inhabltsoit  of  tbe  city  of  Paris,  but  now  lives 
beyond  and  outside  of  its  corporate  limits 
with  his  family,  and  has  continuously  lived 
and  resided  outside  of  the  corporate  limits 
of  tbe  city  since  October  12,  1904,  we  are 
of  the  opinion  that  the  assignment  should 
be  overruled.  Appellant  concedes  tbe  es- 
tablished rule  of  law  to  be  that  a  municipal 
corporation  is  restricted  and  limited  to  the 
power  and  authority  capable  of  being  legal- 
ly exercised  under  Its  charter,  and  cannot 
legally  exercise  power  which  la  expressly 
denied.  It  Is  expressly  provided,  by  sec- 
tion 2S2  of  tbe  city  charter  of  1905,  that: 
"The  city  council  shall  not  have  the  right 
or  power  to  grant  extend  or  sell  the  use, 
enjoyment  and  benefit  of  any  public  utilities 
established,'  ovmed  or  operated  by  the  city 
of  Paris  to  any  person  living  beyond  the 
limits  of  the  corporation  of  the  city  of  Par- 
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Is."  It  is  evident  from  tbls  provision  of 
the  charter  that  tbe  proper  exercise  of  the 
power  of  the  city  to  extend  and  grant  the 
benefit  and  use  of  its  water  service  to  an 
individual  is  not  dependent  apon  the  proof 
of  the  fact  that  the  individual  owns  property 
situated  within  the  corporate  limits  of  the 
city,  but  upon  the  proof  of  the  fact  that  the 
Individual  seeking  the  water  service  is  him- 
self an  inhabitant  of,  or  lives  within,  the 
dty  limits.  Hence  by  the  terms  of  the  char- 
ter the  individual  seeing  water  service,  in 
order  to  establish  a  l^al  right  to  compel 
the  city  to  furnish  and  sell,  for  hia  use, 
water  on  premises  within  the  corporate  lim- 
its, must  prove  ttiat  he  is  an  inhabitant  of, 
or  lives  within,  the  corporate  limits.  The 
ownership  of  land  within  the  city  limits, 
where  the  owner  at  the  time  Is  a  noninhabit- 
ant,  and  does  not  live  within  the  city  lim- 
its, does  not  establish  the  right  of  privilege 
of  the  individual  to,  nor  the  power  of  the 
city  to  grant  the  use  of,  water  and  water 
service.  Indeed  the  provision  of  the  char- 
ter expressly  denies  any  power  or  authority 
to  the  city  or  its  authorities  to  grant  or 
extend  the  use  of  its  water  and  water  serv- 
ice for  any  purpose  to  a  person  living  be- 
yond the  city  limits,  and  in  legal  consequence 
has  the  force  and  effect  to  deny  any  right  to 
the  individual  living  beyond  the  corporate 
limits.  The  right  of  the  water  service  to  the 
individual  Is  thus  by  the  charter  a  privilege 
of  special  citizenship,  or  inhabitancy,  or  liv- 
ing within  the  city  limits.  It  clearly  follows 
in  this  case,  we  think,  that  appelant  could 
not  predicate  any  legal  right  to  compel  the 
city,  by  mandatory  injunction,  to  furnish 
and  sell  the  use  to  him  of  water  from  its 
waterworks  upon  the  ground  alone  of  being 
the  owner  of  the  specific  property  within  the 
corporate  limits;  he  at  the  time  not  living 
within  the  corporate  limits  of  the  city.  Stur- 
geon V.  City  of  Paris  (on  former  appeal)  110 
S.  W.  459. 

But  appellant  contends  in  the  second  as- 
signment of  error  that  section  252  of  the 
i^iarter  of  1905  is  contrary  to  section  52,  art 
8,  of  the  Constitution  of  Texas,  because  it 
discriminates  in  aid  of  manufacturing  cor- 
porations. The  section  of  the  charter  has 
the  following  proviso :  "Provided  that  manu- 
facturing plants  are  not  included  in  the  pro- 
visions of  this  section."  We  are  of  the  opin- 
ion that  conferring  the  right  and  authority 
to  the  city  to  sell  its  water  and  water  serv- 
ice to  a  manufacturing  plant  located  beyond 
its  boundaries  is  not  a  grant  of  a  thing  of 
value  to  such  corporation  as  inhibited  by 
the  Constitution.  Even  if  it  should  be  held, 
which  we  do  not  so  think,  that  the  portion 
of  the  section  excepting  manufacturing  plants 
is  prohibited  by  the  Constitution,  the  portion 
of  the  section  which  remains,  and  which  is 
applicable  to  appellant,  is  complete  in  itself, 
and  capable  of  being  executed  in  accordance 
with  the  Legislature's  intent,  and  must  be 
sustained.     Cooley  on  Const  Llm.  (3d  Ed.) 


H  177,  178;  Queen  Ins.  Co.  t.  State,  86  Tex. 
250,  24  &  W.  S97,  22  li.  R.  A.  483. 

The  appellant  by  his  third  assignment  con- 
tends that  the  court  erred  in  the  following 
conclusion  of  law:  "That  on  the  20th  day 
of  October,  and  September,  1008,  and  since 
March  5,  1905,  the  city  of  Paris  was  being 
operated  under  a  special  act  of  the  Twenty- 
Ninth  Legislature,  and  that  said  charter  ex- 
pressly prohibited  the  city  of  Paris  from 
selling  the  use  Or  enjoyment  of  any  public 
utility  established,  owned,  or  operated  by 
the  city  to  any  persons  living  beyond  the 
limits  of  the  corporation,  and  that,  even  If 
on  the  12th  of  October,  1904,  the  charter  of 
the  city  of  Paris  had  authorized  the  city  of 
Paris  to  sell  water  to  plaintiff,  and  a  valid 
contract  had  been  'entered  Into  between 
plaintiff  and  defendant,  by  reason  of  section 
1,  art  17,  of  the  Constitution  there  could  be 
no  vested  right  of  such  contract  to  plaintiff, 
and  the  subsequent  passage  of  the  act  of 
Twenty-Ninth  Legislature  granting  the  city 
of  Paris  a  new  charter,  and  expressly  pro- 
hibiting the  city  from  selling  the  use  and 
enjoyment  of  its  public  utilities  to  persons 
not  living  within  its  limits,  would  authorize 
the  city  of  Paris  to  rescind  same."  Assum- 
ing that  the  city  or  its  r^resentatives  had 
the  power  to  make  the  agreement  or  con- 
tract as  pleaded  and  shown  by  appellant, 
to  furnish  him  water,  yet  it  must  be  held  in 
this  case,  we  think,  that  it  conclusively  ap- 
pears from  the  pleading  and  findings  of  fact 
by  the  court  that  the  agreement  or  contract, 
under  the  most  favorable  construction  to  ap- 
pellant was  a  contract  at  will,  and  determin- 
able by  either  party  at  any  time.  The  peti- 
tion does  not  aver  that  the  city  ever  con- 
tracted to  furnish  appellant  water  and  wa- 
ter service  for  any  definite  period  of  time, 
but  afilrmatively  alleges  "that  under  and 
by  the  said  contract  permit  and  agreement, 
as  herein  set  out  this  defendant  agreed  to 
furnish  this  plaintiff  water,  so  long  as  he 
paid  for  same,  as  its  other  customers."  The 
evidence  as  to  a  contract  is  found  In  the 
findings  of  the  trial  court  and  rests  upon 
the  following  application  to  the  city  for  wa- 
ter signed  by  the  appellant  and  which  the 
court  finds  "constitutes  the  only  agreement 
plaintiff  had  with  the  defendant"  The  ap- 
plication reads:  "Paris  Waterworks.  Appli- 
cation for  Water  Coimectlon.  Paris,  Texas, 
October  12,  1904.  I  hereby  make  application 
for  the  introduction  of  water  into  the  prem- 
ises of  B.  B.  Sturgeon,  No.  ,  Pacific 

avenue,  for  the  following  purposes,  and  agree 
to  be  governed  by  all  existing  rules  and 
regulations  or  any  that  may  be  established 
from  time  to  time  for  the  management  of 
same."  This  finding  is  supported  by  the  evi- 
dence, because  appellant  in  his  evidence 
states  the  agreement  and  circumstances  un- 
der which  he  connected  his  premises  with 
the  city  water  as:  "Well,  I  applied,  as  my 
recollection  serves  me,  and  I  think  I  am  al- 
most positive  of  It  to  Mr.  Hill,  the  mayor 
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In  October,  1904.  That  I  wanted  to  do  that 
which  was'  necessary  to  get  water  connec- 
tions. I  don't  remember  all  that  was  said, 
«zcept  Mr.  Hill  said  he  would  have  the  con- 
nections made,  and  I  was  granted  water  con- 
nections by  the  city  superintendent."  On 
cross-examination  he  said,  "I  signed  the  ap- 
plication," meaning  the  application  above  set 
cut.  We  must  take  the  contract  as  alleged 
in  the  petition  to  be  the  contract  on  whicti 
appellant  must  predicate  his  rights,  if  any 
at  all;  and,  looking  to  that,  in  connection 
with  the  testimony,  .there  can  be  no  doubt 
that  the  term  of  water  service  was  indeflnite 
and  depended  upon  appellant's  own  will. 
The  evidence  does  not  bear  out  the  stipula- 
tion "80  long  as  he  paid  for  same."  By  the 
contract  appellant  was  not  bound  to  take, 
nor  the  city  to  furnish,  the  water  for  any 
length  of  time,  and  appellant  could  have 
stopped  taking  the  water  the  next  day  or 
the  next  week,  if  he  had  chosen  to  do  so, 
without  causing  a  breach  of  the  agreement. 
It  is  laid  down  as  a  rule  of  contract  that 
when  the  time  or  period  of  the  performance 
is  left  to  the  discretion  of  either  party,  or 
is  indeflnite  or  determinable  by  either  party, 
either  may  put  an  end  to  it  at  will,  and  do 
80  without  cause.  Bradshaw  v.  Terrell  Foun- 
dry Co.,  104  S.  W.  509;  Railway  v.  Scott, 
72  Tex.  70,  10  S.  W.  99,  13  Am.  St  Rep.  758; 
Coffee  Co.  v.  Guenther  (Ky.)  80  S.  W.  1170; 
Echols  V.  N.  O.,  etc.,  R.  R.  Co.,  62  Miss.  610. 
Appellant,  being  a  noninhabitant  of  the  city, 
could  not  properly  rest  any  legal  contention 
that,  by  reason  of  the  agreement  to  furnish 
him  water  service,  there  was  a  continuing 
legal  duty  on  the  part  of  the  city  to  furnish 
him  the  water  as  long  as  be  paid  for  the 
same.  It  was  conclusively  shown  In  the  case 
that  appellee  rescinded  the  agreement,  as  it 
has  the  legal  right  to  do,  and  upon  due  no- 
tice to  appellant  before  disconnecting  the  wa- 
ter connection.  It,  therefore,  follows  that 
appellant  could  not  predicate  any  legal  right 
upon  the  contract,  as  pleaded  and  proved, 
to  compel  the  city  by  Injunction  to  continue 
to  furnish  him  water,  and  tbat  this  ruling  is 
decisive  of  any  contention  of  contractual 
right  to  appellant  arising  in  the  case.  This 
ruling  further  renders  It  unnecessary  to  pass 
upon  the  several  propositions  under  the  as- 
signment. 
The  Judgment  was  ordered  affirmed. 

On  Rehearing. 

That  portion  of  the  original  opinion  read- 
ing, "The  ownership  of  land  within  the  city 
limits,  where  the  owner  at  the  time  is  a  non- 
Inhabitant,  and  does  not  live  within  the  city 
limits,  does  not  establish  the  right  or  privi- 
lege of  the  individual  to,  nor  the  power  of 
the  city  to  grant  the  use  of,  water  and  water 
service,"  appears  to  the  writer  as  calculated 


red  to  the  particular  facts  and  pleading  of 
the  case.  It  was  meant  t»  rule,  and  we  ad- 
here to  the  ruling,  that  the  appellant  has  not 
shown  himself  entitled  to  the  relief  sought, 
because  it  appeared  In  the  case  that  be  re- 
sided, and  his  resident  property  was  located, 
outside  of  the  city  limits,  and  tbat  the  use 
of  the  water  would  have  been  outside  of  the 
city  limits,  and  that  as  to  the  strip  of  land 
owned  by  him  within  the  dty  limits,  he  had 
not  shown  such  occupancy  or  use  of  or  about 
the  same,  or  contractual  right  to,  or  l^al  duty 
owing  thereto  by  the  city  for  the  particular 
kind  of  water  service,  to  predicate  mandatory 
injunction  to  compel  the  water  service 
sought 

Appellant  Insists  In  his  motion  that  he  has 
shown  such  a  case  as  would  entitle  him  to 
the  Injunction  against  the  city,  upon  showing 
that  he  used  the  city  water  for  the  purpose  of 
watering  his  flowers,  shrubs,  and  trees  situat- 
ed on  that  part  of  his  premises  within  the 
city  limits.  The  findings  of  the  court  were 
that  appellant  resided  outside,  and  all  bis 
premises  were  outside  of,  the  dty  limits,  and 
that  he  used  the  water  outside  of  the  city 
limits,  except  that  a  strip  of  the  land  5  feet 
in  width  by  its  length  was  inside  the  city  lim- 
its, and  on  this  strip  there  were  a  few  flow- 
ers, shrubs,  and  trees  that  were  watered  by 
him  out  of  the  dty's  water.  It  could  not ' 
from  the  petition  and  proof  be  reasonably 
said,  we  think,  that  appellant  was  seeking  to 
enforce  this  particular  kind  of  water  service, 
but  was  seeking  to  compel  a  general  water 
service  to  him  on  all  his  premises  described 
In  the  petition.  The  burden  was  upon  appel- 
lant to  clearly  and  affirmatively  show  a  legal 
right  to  him  in  the  relief  sought ;  and,  under 
the  pleading  and  proof,  it  must  be  held,  we 
think,  that  he  has  not  so  done.  That  he 
could  predicate  no  right  to  the  water  service 
upon  contract  with  the  city  is  determined 
and  adhered  to  in  the  main  opinion.  The 
mere  proof  that  be  was  using  water  In  water- 
ing flowers,  etc..  In  the  city  limits,  and  tbat 
the  city  had  abundance  of  water,  would  not 
of  Itself  be  sufficient,  we  think,  to  give  the 
right  to  the  relief  sought  in  this  case.  In 
the  absence  of  allegation  and  proof,  as  in  this 
case,  that  the  city  was  under  obligation,  or 
owed  some  legal  duty  to  appellant,  to  furnish 
him  water  to  water  his  flowers,  shrubs,  and 
trees  within  the  city  limits,  and  that  the  reg- 
ulatlofis  by  the. dty  of  its  water  service  and 
supply  to  the  individual  permitted  and  au- 
thorized the  use  of  city  water  for  such  par- 
ticular purposes  named,  the  court  would  not 
be  authorized,  we  think,  to  compel  the  city  to 
furnish  appellant  water  for  the  particular 
purposes  named.  Cities,  in  their  general 
power  to  control  and  conserve  the  water  sup- 
ply for  the  common  beneflt  of  their  Inhabit- 
ants, have  the  right  to  dictate  as  to  the 
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amount  of  water  to  be  supplied  to  the  given 
consumer,  for  what  purposes  and  the  maimer 
In  which  it  la  to  l>e  used.  If  it  should  be 
held  that  appellant  has  tUileged  an  obligation 
to  furnish  the  water,  it  is  plain  that  he  has 
neither  alleged  nor  proved,  in  order  to  fur- 
ther predicate  any  right  to  compel  the  city  to 
furnish  him  water,  that  the  watering  of  flow- 
ers, shrubs,  and  trees  was  such  use  of  the 
water  as  was  authorized  and  permitted  by 
the  water  regulations  of  the  city;  and  the 
court  would  not  l>e  authorized  to  assume,  we 
thinlc,  that  the  particular  use  of  the  water 
in  watering  flowers,  shrubs,  and  trees  Is  a 
proper  use  of  the  city  water  and  authorized 
by  the  city. 

The  motion  In  all  things  was  ordered  over- 
ruled. 


PALO  DURO  CLUB  y.  McALISTER. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  6, 1900.) 

1.  Contracts  (|  247*)— Modification  —  E>vi- 

DKNCE. 

Where  a  contract  for  the  construction  of  a 
road  contained  no  provision  that  a  member  of 
defendant's  committee  having  the  matter  in 
charge  should  set  grade  stakes  for  plaintiff,  the 
contractor,  and  there  was  also  no  evidence  that 
any  member  of  snch  committee  was  authorized 
to  change  the  contract  or  make  snch  agreement, 
evidence  that  one  of  the  members  had  so  agreed, 
bnt  liad  failed  to  set  the  stakes,  and  that  the 
contractor  had  performed  the  woik  as  well  as 
he  conld  without  stakes,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  {  247.»] 

2.  WOBK  AND  Labob  (J  30*)  —  Pebfobvance 
Not  Aocobdino  to  Contbact— Action  fob 
Pbiok— Quantum  Mebuit— Instbuctions. 

Where,  in  an  action  for  the  tmlance  due  on 
a  contract  for  road  construction,  plaintiff's  right 
to  recover  on  a  quantum  meruit  was  in  issue, 
an  instruction  that  plaintiff  could  not  recover  if 
be  did  not  show  that  a  majority  of  defendant's 
committee  bad  accepted  the  work,  unless  the 
jury  further  found  that  plaintiff  had  completed 
the  road  in  accordance  with  the  contract,  was 
piojjeriy  refused. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  {  30.*] 

3.  Tbiai,  (S  260^)  —  Instbuctions  Axbeadt 
Given. 

A  requested  charge,  substantially  covered 
by  instructions  given,  may  be  properly  refused. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659;  Dec.  Dig.  f  260.*] 

Appeal  from  Potter  County  Court;  W.  B. 
Gee,  Special  Judge. 

Action  by  J.  R.  McAilster  against  the  Palo 
Duro  Club.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Reeder,  Graham  &  Williams  and  Turner  & 
Boyce,  for  appellant  J.  Marvin  Jones,  L.  C. 
Barrett,  and  J.  A.  Templeton,  for  appeUee. 


DUNKLIN,  J.  3.  E.  McAlister  recovered 
s  Judgment  for  $151.25  against  the  Palo  Du- 
ro Club  in  the  county  court  of  Potter  county 


for  work  done  on  a  road  leading  from  Axau 
riUo  to  defendant's  property  some  18  miles 
distant,  and  from  this  judgment  the  defend- 
ant has  appealed. 

The  dub  appointed  a  committee  consisting 
of  C  O.  Wolflln,  H.  B.  Jones,  and  W.  Boyce 
to  secure  bids  to  do  the  work.  J.  R.  Mc- 
Alister submitted  a  bid  which,  being  report- 
ed to  the  club,  was  by  the  club  accepted,  and 
the  committee  were  empowered  to  notify  Mc- 
Alister of  the  acceptance  of  the  bid  and  to  su- 
pervise the  work.  The  bid  was  in  parol,  and 
upon  the  trial  there  was  a  sharp  conflict  in 
the  testimony  as  to  the  terms  of  the  con- 
tract; the  defendant  contending  that  the 
road  was  to  be  of  uniform  grade,  while  the 
plaintiff  contended  that  his  contract  was 
merely  to  build  a  straight  road.  Prior  to 
the  suit  the  defendant  had  paid  McAlister 
$198.75.  It  seems  to  have  been  showp,  by 
undisputed  testimony,  that  the  contract  price 
for  the  work  to  l)e  done  by  McAlister  was 
$350.  Over  appellant's  objection  plaintiff  was 
permitted  to  testify  that  Banks  Jones,  one  of 
the  committee,  agreed  with  him  to  set  the 
stakes  on  the  road  for  the  plaintiff,  to  guide 
the  plaintiff  In  grading  the  same.  The  evi- 
dence shows  beyond  controversy  that  Jones 
was  directed  by  the  other  memt>ers  of  the 
committee  to  notify  McAlister  that  the  club 
had  accepted  his  bid,  and  that  this  agree- 
ment by  Jones  to  set  the  stakes  for  tbe 
grade  was  made  by  Jones  at  the  time  he  no- 
tified McAlister  of  the  acceptance  of  bis  bid, 
and  that  the  stakes  were  never  set.  In  con- 
nection with  the  testimony  admitted  over 
defendant's  objection,  plaintiff  and  other  wit- 
nesses testified  that  McAllister  had  perform- 
ed the  work  as  well  as  he  could  do  so  with- 
out stakes.  There  was  no  evidence  in  the 
record  tending  to  show  that  McAilster's  bid 
for  the  work  contemplated  that  Jones,  or  any 
one  else  acting  for  the  club,  should  set  the 
stakes  for  the  grade.  The  acceptance  of  Mc- 
Ailster's bid  and  notice  to  him  of  such  ac- 
ceptance closed  the  contract  between  him  and 
the  club,  and  there  was  no  evidence  in  the 
record  to  prove  that  evea  the  committee  as 
a  whole  had  authority  from  tbe  club  to 
ctiange  the  contract  by  any  subsequent  agree- 
ment tending  to  excuse  McAlister  from  a 
compliance  with  the  terms  of  his  contract, 
and  we  think  the  court  erred  in  admitting 
the  testimony  complained  of  in  the  assign- 
ment above  referred  to,  and  that  for  such 
error  the  judgment  should  be  reversed. 

In  the  third  subdivision  of  the  court's 
cliarge  the  jury  were  instructed  in  effect 
that  plaintiff  would  be  entitled  to  recover  on 
a  quantum  meruit  the  value  of  tbe  work 
done  by  him  less  the  amount  already  paid, 
if  the  minds  of  the  parties  never  met  as  to 
the  character  of  work  to  be  done  by  the 
plaintiff.  In  other  words,  if  there  was  a  fail- 
ure to  make  a  legal  contract  by  reason  of 
an  absence  of  a  meeting  of  the  minds  of  the 
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that  tbere  was  no  pleading  to  warrant  It, 
and  some  of  the  members  of  the  court  are 
Inclined  to  hold  that  this  criticism  of  the 
charge  Is  justified.  However,  as  the  Judg- 
ment Is  to  be  reversed,  and  as  the  pleadings 
wlU  likely  be  amended  upon  another  trial  so 
as  to  avoid  such  a  question.  It  Is  unnecessary 
for  us  to  decide  It  now.  What  we  have  said 
above  relative  to  the  third  assignment  has 
reference  only  to  the  objection  that  the  plead- 
ings did  not  warrant  the  charge. 

By  its  second  special  instruction  defendant 
requested  the  court  to  charge  the  jury  that 
plalntin  could  not  recover  if  he  had  not 
shown,  by  a  pr^>onderance  of  the  evidence, 
that  a  majority  of  the  committee  had  ac- 
cepted the  worlc  as  a  compliance  with  the 
contract,  unless  the  jury  should  further  find 
that  plalntlft  had  completed  the  road  in  ac- 
cordance with  the  contract  By  Its  fifth  as- 
signment of  error  appellant  complains  of  the 
refusal  of  the  court  to  give  this  charge.  The 
instruction  requested  entirely  Ignored  any 
right  in  plaintiff  to  recover  on  a  quantum 
meruit,  whlcb  was  an  issue  in  the  case,  and 
for  that  reason  we  think  there  was  no  er- 
ror in  the  refusal  of  the  Instruction. 

Appellant's  requested  special  instruction 
No.  3,  upon  the  measure  of  damages  If  plain- 
tiff should  show  himself  entitled  to  recover 
upon  a  quantum  meruit,  was  substantially 
covered  by  the  court's  main  charge. 

For  the  error  above  indicated,  the  judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded  for  another  trial. 


HOUSTON,  B.  &  W.  T.  RT.  CO.  t.  EASTETRN 
TEXAS  RY.  CO. 

(Court  of  CHvU  Appeals  of  Texas.     Nov.  13, 
1909.    Rehearing  Denied  Dec.  9,  1909.) 

L  Carbiebs  (S  177*)— CoNNBCTiNa  Cabbiebs 
—Liability, 

Where  the  initial  carrier  only  andertook  to 
tran8i>oTt  freight  to  the  end  of  its  line,  and  the 
connecting  carrier  did  not  receive  the  same  un- 
der a  through  bill  of  lading.  Rev.  St.  1893,  art. 
331a,  defining  lines  of  conunon  carriers,  did  not 
apply,  and  the  connecting  carrier  was  not  liable 
for  damages  occurring  on  the  line  of  the  initial 
carrier.  ' 

[E^.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  {{  791-803;   Dea  Dig.  |  177.*] 

2.   INDEIINITT   (I    13*)— CONNECTINO    CaBBIEBS 

— LiABiLrrr. 

A  connecting  carrier,  which  is  not  liable  to 
the  shipper  for  injury  to  freight,  may  not  recov- 
er over  against  the  initial  carrier  the  sum  wrong- 
fully recovered  against  it  by  the  shipper,  though 
the  initial  carrier  is  liable  to  the- shipper. 

[E3d.  Note. — ^For  other  cases,  see  Indemnity, 
Cent  Dig.  »»  29,  30;  Dec  Dig.  i  13.*] 


[E]d.  Note.— Fy>r  other  cases,  see  Jnstices  of 
the^ Peace,  Cent  Dig.  f§  834,  325;   Dec.  Dig.  | 

4.  JusncKS  or  the  Peace  (|  124*)— Pusad- 

INGS— SUFTICIENOT  TO  SUPPOBT  JUDOmENT. 

A  pleading  in  a  justice's  court,  which  aslcs 
a  specific  and  definite  relief  without  any  prayer 
for  general  relief,  does  not  support  a  judement 
granting  different  relief  from  that  asked,  tnou^ 
a  pleadmg  In  justice's  court  need  not  l>e  as  defi- 
nite and  specific  as  in  courts  in  which  written 
pleadings  are  required. 

[Ed.  Note.— For  other  cases,  see  Jnstices  oC 
the  Peace,  Cent  Dig.  1 389 ;  Dec.  Dig.  S  124.*] 

5.  Justices  of  the  Peace  (§  124*)— Pi**.d- 

INGS— SorFICIENCT   TO    SUSTAIN    JUOaMESTT. 

The  answer  of  a  carrier  sued  in  justice's 
court  for  injury  to  a  shipment  of  stock,  which 
prays  that  no  judgment  be  rendered  against  it 
biit  that  judgment  for  the  damages  I>e  rendered 
against  another  carrier  cited  to  appear  and  an- 
swer the  action  of  the  shipper,  does  not  author- 
ize a  judgment  against  the  latter  carrier  for  the 
amount  of  the  judgment  rendered  against  the 
answering  carrier,  and  such  a  judgment  is  void. 
[E3d.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  389 ;  Dec.  Dig.  {  124.*] 

Appeal  from  District  Court,  Houston  Coun- 
ty;   B.  H.  Gardner,  Judge. 

Action  by  the  Houston,  East  &  West  Tezaa 
Railway  Company  against  the  EJastem  Texaa 
Railway  Company.  From  a  Judgment  deny- 
ing relief,  plaintiff  appeals.  Reversed  and 
remanded. 

Jno.  T.  Garrison,  for  appellant  Uantootb 
&  Collins,  for  appellee. 

PLEASANTS,  a  J.  This  appeal  Is  from 
an  order  of  the  judge  of  the  district  court 
for  the  Third  judicial  district  made  in  cham- 
l)ers,  refusing  to  grant  on  injunction  in  a  suit 
brought  by  the  appellant  against  the  appellee 
to  restrain  the  execution  of  judgment  of  the 
county  court  of  Houston  county. 

The  facts  shown  by  the  record  are  as  fol- 
lows: On  the  29th  of  April,  1908,  H.  F.  Bar- 
clay brought  suit,  In  the  justice  court  for  pre- 
cinct No.  3  of  Houston  county,  against  appel- 
lee for  the  sum  of  $60.  The  claim  filed  with 
the  justice  is  Itemized  as  follows: 

To  2  milk  cows  killed,  valued IS-*?  00 

"    1  calf  "  "      5  00 

"   8  milk  cows  damaged 20  00 

fCOOO 

This  dalm  was  filed  and  docketed  as  cause 
No.  176  on  the  docket  of  the  justice  court, 
and  citation  thereon  was  duly  issued  and 
served  upon  appellee  on  April  29.  1908. 
Thereafter,  on  May  20, 1908,  appellee  filed  the 
following  pleading  In  said  suit: 

"H.  F.  Barclay  ▼.  Eastern  Texas  Railroad 
Co.    Suit  in  Justice  Court  of  Precinct  No. 

,  Houston  County,  Tex.    To  the  Hon. 

A.  J.  McLemore,  Judge  of  Said  Coort:    Now 
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«ome8  the  Eastern  Texas  Railroad  Company, 
and  for  answer  to  the  plaintiff's  cause  of  ac- 
tion denies  all  and  singular  the  charges, 
statements,  and  averments  contained  In 
plaintiff's  petition  or  cause  of  action  as  filed 
against  this  defendant,  and  requires  strict 
proof  thereof.  Defendant,  Eastern  Texas 
Railroad  Company,  further  answering,  comes 
and  shows  to  the  court  that  the  defend- 
ant Is  sued  for  damages  to  a  shipment  of 
certain  cattle  claimed  to  have  been  caused  by 
the  Eastern  Texas  Railroad  Company.  That 
said  cattle  were  shipped  from  Chester,  Tyler 
county,  Tex.,  via  Corrlgan,  Polk  county,  Tex., 
at  which  point  the  shipment  was  received  by 
the  Houston,  East  &  West  Texas  Railroad 
Company,  and  was  then  and  there  shipped 
from  Corrlgan  to  the  town  of  Lnfkln  In  An- 
gelina county,  and  there  delivered  to  the  de- 
fendant. Eastern  Texas  Railroad  Company, 
at  liUfkln,  from  the  Houston,  East  &  West 
Texas  Railroad  Company.  The  damages  to 
the  cattle,  as  claimed  by  the  plaintiff  herein, 
bad  already  accrued  to  said  cattle,  and  that 
two  head  of  said  cattle  were  dead  In  the  cars 
of  the  Houston,  East  &  West  Texas  Railroad 
Company,  and  three  head  of  the  cattle  were 
down  In  the  cars  of  the  Houston,  East  &  West 
Texas  Railroad  Company  at  the  time  they 
were  delivered  to  the  Eastern  Texas  Rail- 
road Company,  and  that  at  the  time  of  this 
delivery  tiie  Eastern  Texas  Railroad  Com- 
pany's agent  at  Lufkln  notified  the  Houston, 
Bast  &  West  Texas  Railroad  Company  that 
said  cattle  were  in  a  damaged  condition.  In 
that  two  head  of  said  cattle  were  then  dead, 
and  three  head  of  them  were  down  and  be- 
ing trampled  upon  by  the  other  cattle,  while 
they  were  In  the  cars  of  the  Houston,  East 
A  West  Texas  Railroad  Company,  and  before 
the  said  cattle  were  delivered  from  the  Hous- 
ton, East  &  West  Texas  Railroad  Company 
to  the  eastern  Texas  Railroad  Company. 
That  whatever  damages  or  liability  there  is 
existing  to  said  cattle  at  any  time  from  the 
time  they  were  received  at  Corrlgan  by  the 
Houston,  Bast  k  West  Texas  Railroad  Com- 
pany to  the  time  they  were  delivered  to  the 
defendant  In  this  case  to  be  transported  to 
Kennard  was  caused  by  the  Houston,  East  & 
West  Texas  Railroad  Company  and  not  by 
the  Eastern  Texas  Railroad  Company.  De- 
fendant, further  answering,  says  that  if  the 
plaintiff  in  this  should  recover  against  the 
Eastern  Texas  Railroad  Company  for  the 
damages  charged  against  It  in  this  cause,  the 
said  Elastem  Texas  Railroad  Company  would 
have  no  recourse  over  against  the  Houston, 
East  &  West  Texas  Railroad  Company  for 
the  damages  to  said  cattle  caused  by  the 
Houston,  East  &  West  Texas  Railroad  Com- 
pany, unless  such  last-named  company  was 
made  a  party  in  this  cause.  Wherefore  your 
defendant  filed  this  answer,  and  shows  to  the 
court  wherein  the  damages  accrued  to  the 
cattle  as  claimed  by  the  plaintiff  herein,  and 
prays  that  citation  be  Issued  to  the  Houston, 
East  &  West  Texas  Railroad  Company,  re- 


quiring them  to  appear  c|Ad  answer  plalntUTa 
cause  of  action,  and  that  upon  a  final  hearing 
hereof  your  said  defendant,  Eastern  Texas 
Railroad  Company,  be  permitted  to  defend 
this  suit  against  the  plaintiff,  and  to  prose- 
cute the  same  against  the  Houston,  East  & 
West  Texas  Railroad  Company,  which  com- 
pany Is  alone  responsible  for  the  damages 
herein,  and  that  Judgment  final  shall  be  en- 
tered against  the  Houston,  East  &  West  Tex- 
as Railroad  Company  for  such  damages  as 
plaintiff  sustained  to  his  cattle  by  reason  of 
said  shipment,  and  that  the  defendant  go 
hence  without  day  and  recover  its  cost" 

Upon  the  filing  of  this  plea  the  cause  was 
redocketed  and  numbered  177,  and  the  fol- 
lowing citation  was  issued  and  served  upon 
appellant:  "The  State  of  Texas.  To  the 
Sheriff  or. any  Constable  of  Houston  County, 
Greeting:  You  are  hereby  commanded  that 
you  summon  the  Houston,  East  &  West  Tex- 
as Railroad  Company  to  be  and  appear  be- 
fore me,  at  a  regular  term  of  the  Justice's 
court  for  precinct  Ko.  8  In  said  county  of 
Houston,  to  be  held  at  my  ofiSce  in  the  town 
of  Ratdlff  In  the  county  of  Houston,  on  the 
16th  day  of  June,  A.  D.  1906,  to  answer  the 
suit  of  H.  F.  Barclay,  plaintiff,  against  the 
Houston,  East  &  West  Texas  Railroad  Com- 
pany, defendant,  being  numbered  No.  177  on 
the  docket  of  said  court,  the  plaintiff's  de- 
mand being  for  the  sum  of  $60,  due  upon  an 
account  duly  sworn  to  and  filed  in  Justice 
court  precinct  No.  S,  Houston  county,  Tex., 
on  the  20th  day  of  May,  1908.  The  plaintiff's 
demands  being  for  the  smn  of  |60  and  inter- 
est at  8  per  cent,  from  January  10,  1906, 
and  being  for  the  killing  of  three  head  of 
cattle  valued  at  $40,  and  damages  to  three 
bead  of  cattle,  $20,  a  total  of  $60  and  inter- 
est at  8  per  cent.,  as  above  stated.  Where- 
fore plaintiff  prays  for  Judgment  for  the 
above  sum  of  $60,  with  Interest  at  8  per  cent 
from  January  10,  1906,  togethw  with  all 
costs  of  this  suit,  and  for  such  other  sums 
of  said  H.  F.  Barclay  may  be  entitled  to 
eltb^  in  law  or  equity.  Herein  fail  not  and 
of  this  writ  make  due  return  to  the  next 
regular  term  of  the  Justice's  court  for  pre- 
cinct No.  3,  in  said  county  of  Houston,  to  be 
held  on  the  ICtb  day  of  June,  A.  D.  1908, 
next  Given  under  my  band  this  2lBt  day 
of  May,  A.  D.  1008.  A.  J.  McLemore,  Jus- 
tice of  the  Peace,  Precinct  No.  8,  Houston 
County,  Tex." 

In  answer  to  this  citation  the  appellant 
appeared  In  the  Justice  court  and  entered 
a  general  denial  to  plaintiff's  suit  There 
was  a  trial  In  the  Justice  court  of  the  orig- 
inal cause  No.  176,  and  Judgment  was  there- 
in rendered  In  favor  of  the  plaintiff  against 
the  appellee  herein  for  the  sum  of  $45,  and 
In  favor  of  appellant  that  plaintiff  take  noth- 
ing against  It  by  said  suit.  The  appellee  ap- 
pealed from  this  Judgment  to  the  county 
court  and  upon  the  trial  de  novo  In  said 
court  Judgment  was  rendered  in  favor  of  the 
plaintiff  against  the  appellee  herein  for  the 
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execution  against  tbe  appellant  upon  said 
judgment,  appellant  applied  to  the  district 
Judge  before  named  to  restrain  the  execution 
of  said  Judgment,  on  the  ground  that  it  was 
rendered  without  any  pleading  to  support  it, 
and  therefore  void.  In  refusing  the  applica- 
tion the  district  Judge  made  the  following 
indorsement  thereon,  showing  his  reasons  for 
such  refusal :  "Injunction  refused  because 
It  does  not  appear  that  the  Judgment  of  the 
county  court  is  void.  The  answer  of  the 
Eastern  Texas  Railroad  Company  is  sutHclent 
to  authorize  the  judgment  over  against  the 
Houston,  East  &  West  Texas  Railroad  Com- 
pany, though  it  must  be  admitted  that  said 
answer  is  inartlstlcally  drawn.  The  prayer 
for  judgment  against  the  Houston,  East  & 
West  Texas  Railroad  Company  is  not  alone 
In  favor  of  plaintiff,  but,  in  the  light  of  the 
facts  pleaded,  and  other  parts  of  said  an- 
swer, should  be  construed  as  asking  for  such 
judgment  as  the  facts  pleaded  and  proven 
will  warrant" 

We  do  not  think  the  pleading  before  set 
out  can  be  given  the  construction  placed  up- 
on it  by  the  trial  judge.  It  does  not  ap- 
pear from  this  pleading,  nor  otherwise  from 
the  record,  that  the  stock  killed  and  those 
injured  were  shipped  under  a  through  bill 
of  lading,  and  the  allegation  of  the  pleading 
that  appellee  was  not  liable  for  the  injury 
to  said  shipment  negatives  the  idea  that  the 
shipment  was  upon  a  through  bill.  If  the 
connecting  carrier  only  undertook  to  trans- 
port the  stock  to  the  end  of  its  line,  and  ap- 
pellee did  not  receive  them  under  a  through 
bill  of  lading,  article  331a  of  the  1895  Stat- 
ute does  not  apply,  and  appellee  would  not 
be  liable  for  damages  which  occurred  while 
the  stock  was  In  possession  of  Its  connect- 
ing carrier.  Ry.  Co.  v.  Amett,  41  Tex.  Civ. 
App.  403.  92  S.  W.  57. 

It  goes  without  saying  that  if  appellee 
was  not  liable  to  the  plaintifF,  It  would  not 
be  entitled  to  recover  over  against  the  ap- 
pellant the  sum  wrongfully  recovered  against 
it  by  the.  plalntifT,  notwithstanding  the  fact 
that  appellant  was  liable  to  the  plaintiff. 
If  It  be  conceded,  however,  that  the  facts 
stated  in  the  pleading  would  warrant  a  re- 
covery by  appellee  against  appellant  of  the 
damages  recovered  by  plaintiff  against  it, 
the  fact  remains  that  no  such  recovery  was 
asked.  Appellee  was  not  required  to  file  a 
written  pleading,  but,  having  done  so.  It  is 
bound  by  the  allegations  of  the  plea  just  as 
it  would  be  if  the  case  had  not  originated  in 
the  Justice's  court.  There  was  no  additional 
pleading,  oral  or  written,  on  the  part  of  ap- 
pellee, and  the  Judgment  can  only  be  sustain- 
ed, if  at  all,  upon  the  pleadings  t)efore  set 
out.     While  it  is  true  that  pleading  in  the 


definite  relief,  without  any  prayer  for  gen- 
eral relief,  wUl  support  a  Judgment  granting 
entirely  different  relief  from  that  asked.  In 
this  pleading  the  prayer  Is  that  no  judg- 
ment be  rendered  against  the  appellee,  and 
that  judgment  for  the  amount  of  the  damages 
sustained  by  plaintiff  be  rendered  against 
the  appellant  This  Is,  In  effect,  a  prayer 
for  Judgment  in  favor  of  plaintiff  against  the 
appellant  and  cannot  be  otherwise  construed. 
That  this  was  the  Intention  of  the  pleader 
is  shown  by  the  citation  which  was  Issued 
upon  said  plea,  and  which  only  cites  the  ap- 
pellant to  appear  and  answer  the  suit  of  the 
plaintiff.  There  being  no  pleading  to  sap- 
port  the  Judgment  against  appellant  sucb 
Judgment  is  void,  and  the  trial  judge  erred 
in  refusing  to  grant  the  injunction.  Ry.  Co. 
V.  Skeeters,  44  Tex.  Civ.  App.  105,  98  S.  W. 
1064. 

It  follows  that  the  order  refusing  the  In- 
junction should  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  the  trial 
judge  to  grant  the  injunction  upon  the  filing 
of  a  proper  bond  by  appellant,  and  It  has 
been  so  ordered. 


J.    I.    CASE   THRESHING    MACH.    CO.    v. 

WATSON  et  al. 
(Supreme  Court  of  Tennessee.     Dec.  4,  1909.) 

1.  Statotes  (i  206*) — CoKSTRUcnoiT— Legis- 
lative Intent. 

A  statute  should  be  construed  so  as  to  give 
effect  to  every  part  of  it,  and  at  the  same  time 
avoid  absurd  conditions. 

[Bid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  283;   Dec.  Dig.  §  200.*] 

2.  Statutes    (§i    197,   200*)— Punctuation— 
"Ob." 

The  word  "or,"  in  Acts  1889.  p.  117,  c.  81, 
providing  that  a  conditional  seller,  on  regaining 
possession  on  the  buyer's  default,  shall  adver- 
tise the  property  for  sale  "by  printed  hand  bills 
or  written  or  printed  notices,  etc.,  is  used  in 
its  ordinary  meaning  to  indicate  an  alternative: 
and  the  court,  in  interpreting  the  statute,  may 
properly  insert  a  comma  after  the  quoted  word^ 
"printed  hand  bills." 

[EJd.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I!  197,  200.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5002-5015 ;   vol.  8,  p.  7739.] 

3.  Sales  (J  479*)— Conditional  Sales— Bem- 
EDT  OF  Sellebt— Sale  or  Pbopebtt. 

Acts  1889,  p.  117,  c.  81,  providing  that  a 
conditional  seller,  on  regaining  possession  on 
the  buyer's  default,  shall  advertise  the  property 
for  sale  by  printed  hand  bills  or  written  or 
printed  notices  posted  at  least  10  days  before 
the  day  of  sale,  etc.,  though  permitting  a  sale 
on  notice  by  printed  hand  bills  or  notices  posted, 
without  fixing  the  time  for  the  distribution  of 
printed  hand  bills  before  the  sale,  requires  the 
seller  advertising  by  printed  hand  bills  to  distri- 
bute the  same  a  reasonable  time  before  the  sale. 
[Ed.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  §  479.*] 
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On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  122  S.  W.  86. 

BEARD,  a  J.  A  petition  for  rehearing  in 
this  case  has  been  presented,  in  which  it  Is 
Insisted  the  court,  in  the  opinion  handed 
down,  has  changed  the  meaning  of  section 
1,  c.  81,  p.  117,  Acts  1880,  Invoked  in  the 
cause,  by  placing,  as  is  done,  In  the  excerpt 
from  the  act,  a  comma  after  the  words 
"printed  hand  bills,"  when  In  the  original 
there  is  no  such  mark  of  punctuation.  It  Is 
conceded  by  counsel  of  the  petitioner  that, 
thus  punctuated,  the  section  "is  subject  to 
the  interpretation  that  the  advertisement 
ma;  be  made  in  either  one  of  the  two  man- 
ners [modes?];  that  Is  to  say,  by  printed 
band  bills,  or  written  or  printed  notices,  post- 
ed on  the  door  of  tue  courthouse." 

That  it  should  be  construed  so  as  to  give 
effect  to  every  part  of  the  section,  and  at 
the  same  time  avoid  absurd  conditions,  is 
certainly  true.  In  the  effort  to  do  this,  the 
question  raised  in  the  petition  for  rehearing 
is:  Has  the  court  kept  itself  within  sound 
canons  of  interpretation?  While  the  dis- 
junctive conjunction  "or"  is  sometimes  used 
In  a  sentence  to  connect  synonyms,  yet  it  is 
ordinarily  employed  in  stating  alternative 
subjects  and  ideas.  Illustrations  of  these 
several  uses  are  to  be  found  in  the  standard 
vi^orks  of  grammarians  and  lezlcographer& 
For  Instance,  In  the  phrase,  "The  Prime  Min- 
ister, or  head  of  the  British  Cabinet,"  It  evi- 
dently introduces  a  synonym,  while  in  the 
sentence,  "He  may  study  law,  or  medicine 
or  divinity,  or  may  go  into  trade,"  it  as 
clearly  marks  alternative  conditions ;  and  the 
section  of  the  act  under  consideration  equally 
Illustrates  the  two  distinct  uses  to  which  the 
particle  may  be  applied.  But,  whether  used 
iu  one  form  or  the  other,  the  best  authori- 
ties recognize  the  comma  preceding  the  par- 
ticle as  proper,  if  not  essential,  to  bring  out 
the  true  meaning  of  the  sentence. 

Xot  only  have  grammarians  ..nd  lexicog- 
raphers defined  the  word  "or"  as  ordinarily 
indicating  an  alternative,  but  the  courts  in 
many  cases  have  adopted  and  applied  this 
definition.  Kuebuer  v.  Freeport,  143  III.  92, 
32  N.  E.  372,  17  L.  B.  A.  774 ;  Caster  v.  Mc- 
Clellan,  132  Iowa,  502,  109  N.  W.  1020; 
Whiteside  v.  State,  4  Cold.  175;  McBrlde  v. 
McBrlde,  111  Tenn.  616,  69  S.  W.  781. 

It  was  by  giving  the  particle  "or"  its  or- 
dinary, and,  as  we  think,  its  obvious,  mean- 
ing, and  then  punctuating  the  clause,  as  ap- 
proved by  the  best  authorities,  that  the  in- 
terpretation was  reached,  the  soundness  of 
which  Is  complained  of  in  this  petition.  It 
was  assumed  that,  in  the  preparation  of  the 
act,  by  inadvertence  or  clerical  omission  the 
section  was  left  by  the  draftsman  to  read  as 
it  is  found  published. 

It  Is  insisted,  however,  reading  the  section 
thus  construed,  no  provision  is  made  for  the 


length  of  time  before  the  sale  that  printed 
hand  bills  announcing  the  same  should  be 
distributed.  This  is  true;  but,  when  the 
reclaiming  seller  is  permitted  to  give  notice 
In  this  form,  the  statute  Implies  reasonable 
notice,  and  If  be  should  undertake  to  make  a 
mockery  of  this  provision,  by  resorting  to  a 
trick  or  device  which  would  be  the  equivalent 
of  no  notice,  the  courts,  when  applied  to, 
would  see  that  he,  rather  than  the  unfortu- 
nate purchaser,  was  the  victim  of  the  wrong- 
doing. 

As  is  said  in  the  opinion,  in  such  case  rea- 
sonable notice  would  be  essential,  and,  while 
no  fixed  limitations  can  be  given  for  this  no- 
tice, it  may,  possibly,  be  properly  inferable 
that  the  notice  implied  In  the  distribution  of 
hand  bills  would  be  the  same  as  where  no- 
tice is  given  in  the  other  mode  provided  in 
the  section. 

Upon  re-examination  of  the  question,  we 
are  satisfied  with  the  conclusion  heretofore 
announced,  and  it  is  therefore  adhered  to. 

The  petition  for  rehearing  is  dismissed. 


DEADEBICK  v.  STATE. 
(Supreme  Court  of  Tennessee.     Nov.  6,  1900.)- 

1.  Tbespass   (§  84*)— Cdttino  Timbbb— De- 
fenses—Title. 

Shannon's  Code,  S  6496,  declares  a  tres- 
pass on  the  lands  of  another  by  cutting  down 
or  in  any  manner  destroying  valuable  timber 
thereon  exceeding  50  cents  in  value,  with  a  view 
to  convert  the  same  to  the  nse  of  the  talker,  is 
a  miBdemeanor.  Held,  that  such  section  was  in- 
tended to  protect  actual  possession  of  the  lantf 
held  under  color  of  title  from  forcible  invasion ; 
and  hence  it  was  nb  defense  that  those  who  au- 
thorized defendant  to  cut  the  timber  had  the- 
superior  title  to  the  land. 

[Eid.    Note.— For  other  cases,   see   Trespass,. 
Dec.  Dig.  S  84.*] 

2.  Malicious   Mischief   (8    1*)— Oftenses— 
Defacing  Building. 

In  a  prosecution  for  injnry  to  the  proper- 
ty of  another,  under  Shannon's  Code,  f  6496. 
subd.  1,  making  it  a  misdemeanor  to  wantonly 
injure  or  deface  any  building,  or  fixture  attach- 
ed thereto,  etc.,  belonging  to  another  person,  pos- 
session only  need  be  proved. 

[Ed.    Note. — For   other   cases,    see   Malicious 
Mischief,  Dec.  Dig.  §  1.*] 

3.  Trespass  (|  20*)— Right  of  Action— Pos- 
session. 

A  party  in  i>088ession  of  land  may  recover 
in  an  action  for  trespass  thereto. 

[Ed.    Note. — For   other   cases,    see    Trespass,. 
Cent.  Dig.  §§  32-47 ;   Dec.  Dig.  (  20.*] 

4.  Trespass  (§  78*)— CurriiJo  TiMBEE— Pos- 

SEB.SI0N. 

Possession,  by  occnpation  or  inclosure,  of 
part  of  land  covered  by  a  corporation's  title 
papers,  constituted  actual  possession  by  con- 
struction of  the  entire  premises  withm  the 
boundaries  described  in  the  papers,  within  Shan- 
non's Code,  §  6496,  subd.  7,  making  it  a  misde- 
meanor to  trespass  on  the  lands  of  another  by 
cutting  or  destroying  valuable  timber. 

[BM.    Note. — For   other   cases,    see   Trespass, 
Cent.  Dig.  §  168 ;   Dec.  Dig.  §  78.*] 

Error  to  Circuit  Court,  Cocke  County ;   G. 
McHenderson,  Judge. 
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tomey  General,  for  tbe  State. 

SHIELDS,  J.  The  plaintiff  in  error  was 
couTlcted  of  the  offense  of  malldoaB  mischief, 
committed  in  cutting  and  removing  timber 
from  the  lands  of  the  Stony  Mountain  Ijand 
Oompany,  In  Cocke  county,  Tenn.,  under 
section  4652,  subsec.  7,  of  the  Code  (Shan- 
non's Code,  S  6196),  declaring  it  to  be  a  mis- 
demeanor "to  trespass  upon  the  lands  of 
another  by  cutting  down  or  in  any  other  man- 
ner destroying  valuable  timber  thereon  ex- 
ceeding fifty  cents  in  value  with  a  view  to 
convert  the  same  to  his  own  use,  unless  the 
offender  be  traveling  or  moving  along  any 
road  and  by  accident  or  otherwise  require 
the  same  for  bis  own  immediate  use." 

The  defenses  made  in  the  trial  court,  and 
here  relied  upon,  are  that  Brown  and  others 
had  the  superior  title  to  the  lands  upon 
which  the  timber  was  cut,  and  that  plaintiff 
In  error  was  employed  and  authorized  by 
them  to  cut  and  remove  it,  or,  if  plaintiff  In 
error's  employers  did  not  have  thj  superior 
title,  the  trespass  was  committed  under  color 
of  title  and  a  claim  of  right,  and  in  the  bona 
fide  belief  that  they  did  have  such  title,  and 
tbe  right  of  possession. 

The  case  was  tried  much  like  an  action  of 
ejectment  The  state  Introduced  the  title 
papers  of  the  Stony  Mountain  Land  Com- 
pany, deralgning  title  from  the  state  of  Ten- 
nessee. The  defendant  introduced  the  title 
papers  of  Brown  and  others,  showing  title 
from  the  state  of  North  Carolina.  The  state 
also  offered  evidence  of  possession  by  the 
Stony  Mountain  Land  Company,  and  its  pred- 
ecessors in  title,  for  the  purpose  of  perfect- 
ing its  title  under  the  statutes  of  limitations 
and  raising  presumption  of  a  grant;  while 
the  defendant  offered  proof  of  the  coverture 
of  his  employers  during  that  period. 

The  lands  claimed  by  the  parties,  the  Stony 
Mountain  Land  Company  and  Brown  and 
others,  consist  of  a  tract  of  5,000  acres,  un- 
Inclosed  and  in  timber,  with  the  exception 
of  two  or  more  Inclosures  containing  12  or 
more  acres,  of  which  the  Stony  Mountain 
Land  Company  and  those  under  whom  it 
holds  have  had  the  actual  possession,  claim- 
ing to  the  extent  of  the  boundaries  defined 
In  its  title  papers,  for  some  15  or  20  years, 
and  perhaps  longer.  Brown  and  others,  the 
employers  of  the  plaintiff  In  error,  had  never 
had  any  actual  possession.  They  were  ad- 
vised, and  believed,  they  had  the  superior  ti- 
tle, and  employed  the  plaintiff  in  error  to  cut 
timber  upon  the  unindosed  land,  which  he 
did  in  good  faith,  believing  that  his  employ- 
ers had  the  right  to  authorize  him  to  do  so. 
He  and  his  employers  knew  of  the  adverse 
possession,  and  the  timber  was  cat,  evident- 
ly, for  the  purpose  of  compelling  action  on 


lo  cue  cnarge  oi  wnicn  ne  was  convictea. 
VaUdlty  of  title  and  good  faith  of  the  tres- 
passer are  not  material  inquiries  in  cases  of 
this  character. 

The  object  of  the  statute,  upon  which 
plaintiff  in  error  was  convicted,  is  to  pro- 
tect actual  possession  of  land  held  under  col- 
or of  title  from  forcible  Invasion,  and  to  pre- 
vent breaches  of  peace,  violence,  and  blood- 
shed, resulting  from  rival  claimants  of  lands, 
attempting  to  take  forcible  i>o8session,  and 
to  compel  resort  to  the  courts  for  determina- 
tion of  tbe  validity  of  tlUes. 

In  Dotson  v.  State,  6  Cold.  645,  It  Is  said : 

"This  statute  Is  not  Intended  to  constitute 
our  criminal  courts  tribunals  for  the  trial 
of  ejectment  suits  at  the  expense  of  the 
state.  It  Is  not  Intended  to  setUe  the  tlUe 
to  real  estate,  but  Is  enacted  In  pursuance 
of  tbe  policy,  apparent  in  our  statutes  of 
forcible  entry  and  detainer  and  other  stat- 
utes, to  protect  the  actual  possession  of  real 
estate  against  unlawful  and  forcible  invasion, 
and  to  remove  occasion  for  acts  of  violence 
and  breach  of  peace. 

'To  support  an  Indictment  under  the  stat- 
ute above  recited,  there  must  have  been,  by 
the  express  term  of  the  statute,  a  tre^ass — 
such  wrongful  invasion  of  the  possession  of 
another  as  would  enable  the  party  In  posses- 
sion to  maintain  the  action  of  trespass  for 
the  injury.  The  possession  invaded  must  be 
the  possession  of  some  other  person  than  tbe 
defendant." 

In  a  prosecution  for  Injury  to  the  property 
of  another,  under  subsection  1  of  this  stat- 
ute, possession  only  need  be  proved.  State 
V.  Mathes,  3  Lea,  37;  Malone  v.  State,  U 
Lea,  703. 

The  party  In  actual  possession  can  recover 
in  an  action  for  trespass  to  land.  Large  t. 
Dennis,  5  Sneed,  597;  Allen  v.  McGorkle, 
3  Head,  182;   Bailey  v.  Massey,  2  Swan,  169. 

Tbe  Stony  Mountain  Land  Company  was 
In  actual  possession  of  the  land  from  which 
the  timber  was  cut.  Possession,  by  occupa- 
tion or  inclosure,  of  part  of  the  land  covered 
by  its  title  papers,  was  actual  possession,  by 
construction,  of  the  entire  premises  within 
the  boundaries  defined  in  those  papers.  Pidc- 
ens  V.  Delozier,  2  Humph.  400;  Mansfield  t. 
Northcut.  112  Tenn.  636,  80  S.  W.  437;  Ue- 
berman  v.  Clarke,  114  Tenn.  117,  85  S.  W. 
268,  69  L.  R.  A.  732. 

This  Is  the  way,  as  a  rule,  actual  posses- 
sion is  held  of  all  timber  lands  In  this  state. 
It  Is  virtual  possession,  and  effective  to  give 
notice  to  all  persons  of  the  occupation  and 
adverse  claim  of  the  party  so  holding.  It  la 
sufficient  to  put  in  operation  the  statutes  of 
limitations,  make  a  sale  champertous,  sns- 
taln  an  action  of  forcible  entry  and  detainer 
against  a  trespasser,  and  replevin  for  timber 
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cnt  and  removed.  Lleberman  r.  Clarke,  su- 
pra ;  Mansfield  v.  Northcut,  atapra ;  Hebard 
V.  Scott,  95  Tenn.  467,  32  S.  W.  390 ;  Green 
V.  Cumberland  Coal  &  Coke  Co.,  110  Tenn. 
35.  72  S.  W.  459. 

Were'  the  law  as  contended  for  plaintiff  In 
error,  all  persons.  In  possession  of  lands  un- 
der valid  titles,  could  be  compelled  to  resort 
to  expensive  litigation  to  establish  their  title 
at  the  instance  of  any  trespasser,  who  could 
connect  himself  with  one  of  the  many  du- 
plicate grants  which  have  unfortunately  been 
is.sued,  covering  large  bodies  of  land  In  all 
parts  of  the  state  held  under  older  and  su- 
perior titles.  The  statute  Justly  protects 
them  from  burdens  of  this  nature. 

The  plaintiff  tn  error  committed  the  tres- 
pass alleged  against  him  with  full  knowledge 
of  the  actual  adverse  possession  of  the  land. 
The  case  is  clearly  made  out,  and  he  was 
properly  convicted. 

The  case  of  Dotson  v.  State,  supra.  Is  re- 
lied upon  to  support  the  contentions  of  the 
plaintiff  in  error.  It  is  there  said  that  title 
In  the  defendant,  or  color  of  title  with  the 
bona  flde  belief  that  it  is  his  property,  Is 
a  good  defense  in  a  prosecution  iiuder  this 
statute.  This,  however,  is  in  conflict  with 
the  construction  given  the  statute  in  the  pre- 
vious part  of  the  opinion,  which  we  have 
quoted,  and  was  only  intended  for  the  facts 
of  that  case.  There  It  appears  the  prosecutor 
resided  upon  the  land,  having  a  part  of  it 
Inclosed ;  but  It  does  not  appear  that  he  bad 
a  paper  title  covering  the  unindosed  part 
upon  which  the  timber  was  cut  The  defend- 
ant also  resided  upon  the  land,  having  an  In- 
closure,  and  claimed  under  a  grant  covering 
the  place  where  be  cut  the  timber.  The  par- 
ties were  both  in  itossesslon,  provided  the 
prosecutor  had  color  of  title  -  extending  his 
boundaries  to  the  portion  in  dispute.  Upou 
these  fitcts,  the  defendant  did  not  Invade  the 
possession  of  the  prosecutor,  and  was  not 
guilty. 

This  case,  Dotson  v.  State,  so  far  as  it  mny 
be  in  conflict  with  the  construction  of  tne 
statute  herein  declared,  Is  erroneous,  and  it 
overruled. 

The  Judgmrat  of  the  circuit  court  is  af- 
flnned. 


STATE  ex  rel.  WEBB  v.  PARKS. 

(Supreme  Court  of  Tennessee.     Dec.  4,  1909.) 

1.  Fabdow  (f  9*)— Effect  — IicpK&cnMEm  — 
Restokation  to  Office. 

Under  Const,  art.  3,  §  6,  providing  that  the 
Governor  shall  have  power  to  grant  pardons 
after  conviction,  except  in  cases  of  impeachment, 
a  Governor's  pardon  of  a  justice  of  the  peace, 
convicted  of  oppression  in  office,  carrying  with 
it  removal  from  office,  was  ineffective  to  restore 
the  office. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent. 
Dig.  S  17;  Dec.  Dig.  <  9.*] 


2.  Justices  of  the  Peace  (|  10*)— Impeach- 

XENT— REUOVAI.  FBOM  OFFICE. 

Const,  art.  5,  f  4,  provides  for  the  impeach- 
ment of  certain  state  officers  by  the  House  of 
Representatives  in  a  specified  manner;  and  sec- 
tion 5  declares  that  justices  of  the  peace  and 
other  inferior  officers,  not  previously  mention- 
ed, for  crime  or  misdemeanor  in  office,  shall  be 
liable  to  indictment  in  such  court  as  the  Legis- 
lature may  direct,  and  on  conviction  shall  be 
removed  from  office  by  the  court  as  if  impeach- 
ed, and  shall  l>e  subject  to  such  other  punish- 
ment as  may  be  prescribed  by  law.  Shannon's 
Code,  §  6717,  provides  a  punishment  by  fine  or 
imprisonment  for  official  oppression ;  and  sec- 
tion 6721  declares  that  an  officer  convicted  shall, 
in  addition,  l>e  removed  from  his  office,  and 
will  be  forever  disqualified  to  bold  office.  Held 
that,  where  a  justice  of  the  peace  was  Indicted 
and  convicted  of  oppression  in  office,  the  judg- 
ment, in  so  far  as  it  deprived  him  of  the  office, 
was  an  impeachment,  and  was  properly  render- 
ed as  part  of  the  same  proceeding;  it  being  un- 
necessary, to  obtain  the  jjustice's  removal,  that 
the  state,  after  his  conviction,  proceed  against 
him  by  quo  warranto,  as  authorised  by  sections 
6165-5187. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  10.*] 

Appeal  from  Chancery  Court  Hamilton 
County;   T.  M.  McConnell,  Chancellor. 

Bill  by  the  State,  on  the  relation  of  J.  P. 
Webb,  against  W.  M.  Parks.  From  an  order 
sustaining  a  demurrer  to  the  bill,  relator  ap- 
peals.   Affirmed. 

Vance  &  Carden,  for  appellant  Shepherd, 
Fleming  &  Shepherd,  for  appellee. 

NEIL,  J.  The  present  bill  was  uled  to  re- 
move the  defendant  from  the  office  of  jus- 
tice of  the  peace,  claimed  by  him,  on  the 
ground  that  be  was  an  intruder  without  au- 
thority of  law,  and  that  the  complainant  was 
the  real  incumbent  of  the  office.  The  bill 
was  met  by  a  demurrer,  which  was  sustained 
by  the  chancellor.  Thereupon  an  appeal  was 
prayed  and  prosecuted  to  this  court 

The  facts  stated  In  the  bill  are  these: 

That  on  the  2d  day  of  August,  1906,  the 
relator  was  elected  a  justice  of  the  peace  for 
the  Sixth  civil  district  of  Hamilton  county 
for  the  full  term  of  six  years,  and  was  duly 
commissioned  by  the  Governor,  and  entered 
upon  the  discharge  of  his  duties ;  that  at  the 
January  term,  1909,  of  the  criminal  court  of 
Hamilton  county  be  was  Indicted,  jointly 
with  Thomas  Light  a  deputy  sheriff,  and  W. 
G.  Sears,  constable  for  the  Sixth  district  on 
the  charge  of  official  oppression.  In  four 
cases — each  Indictment  containing  the  same 
statement  of  facts — under  section  6717  of 
Shannon's  Code,  and  that  he  was  convicted 
in  all  four  of  the  cases,  and  in  each  of  them 
was  entered  a  judgment  as  follows,  viz.: 

"Again  came  the  Attorney  General,  and 
defendants  tn  person,  and  the  same  sworn 
Jury,  to  wit:  •  •  •  And  they,  having 
heard  all  the  proof,  arguments  of  counsel, 
and  charge  of  the  court  do  upon  their  oaths 
say  the  defendants  are  guilty  of  oppression, 
as  charged  in  the  indictment,  and  flx  their 
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and,  In  default  thereof,  be  confined  In  the 
workitonse  of  Hamilton  county  until  same 
Is  -worked  out,  as  prescribed  by  law.  Execu- 
tion shall  Issue  against  defendants  for  costs. 
It  1b  the  further  order,  Judgment,  and  decree 
of  this  court  that  the  defendant  J.  P.  Webb 
be  removed  from  his  office,  to  wit,  justice  of 
the  peace  for  this  county,  and  that  defendant 
W.  O.  Sears  be  removed  from  his  office,  to 
wit,  constable  of  Hamilton  county,  and  that 
defendant  Thomas  Light  be  removed  from 
the  office  of  deputy  sheriff  of  Hamilton 
county,  and  all  of  said  named  defendants  are 
forever  hereafter  disqualified  from  holding 
office,  under  the  laws  and  Constitution  of  the 
state  of  Tennessee." 

It  Is  further  alleged  In  the  bill  that  the 
election  commissioners  of  Hamilton  county, 

on  the day  of  May,  1909,  called  an 

election  to  choose  relator's  successor;  that 
on  the  5th  day  of  May,  1909,  after  the  elec- 
tion commissioners  had  called  the  election 
as  aforesaid,  but  before  It  bad  been  held,  the 
Governor  of  the  state  pardoned  the  relator, 
and  the  said  Light  and  Sears,  of  said  offense 
of  official  oppression ;  that  said  pardon, 
after  fully  stating  the  Governor's  reasons  for 
granting  it,  contained  the  following  lan- 
guage: "Therefore  I,  Malcolm  R.  Patterson, 
Governor  as  aforesaid,  by  virtue  of  the  power 
and  authority  in  me  vested,  do  hereby  relieve 
of  the  fines  and  pardon  the  said  J.  P.  Webb, 
Thomas  Light,  and  W.  G.  Sears  of  the  said 
offeuBe;  and  I  do  further  authorize  and  di- 
rect that  said  Judgment  be  rendered  null  and 
void  and  of  no  effect,  except  as  to  costs."  It 
Is  further  alleged  that.  Immediately  upon  re- 
ceipt of  this  pardon,  relator  served  wrlttm 
notice  upon  the  election  commissioners  that 
the  pardon  had  been  received,  and  that  his 
office  had  not  been  legally  vacated,  and  there- 
fore ho  election  for  said  office  could  be  legally 
held;  that  this  notice,  however,  was  disre- 
garded by  the  commissioners,  and  they  pro- 
ceeded to  bold  an  election  as  called  on  the 
8th  day  of  May,  1909,  which  resulted  In  the 
election  of  W.  M.  Parks,  who  received  a  com- 
mission from  the  Governor,  and  at  the  date 
of  the  filing  of  the  bill  was,  without  author- 
ity of  law,  undertaking  to  perform  the  duties 
of  the  office. 

The  demurrer  which  was  interposed  by  the 
defendant.  Parks,  raised  the  point  that,  un- 
der the  facts  stated,  there  was  a  vacancy  in 
the  office  of  Justice  of  the  peace  for  the  Sixth 
district  of  Hamilton  county,  created  by  the 
Judgment,  and  that  the  pardon  of  the  Gov- 
ernor did  not  restore  relator  to  his  office,  and 
that  the  pardon  could  not  render  "null  and 
void  and  of  no  effect"  the  whole  Judgment 

We  think  the  decree  of  the  chancellor  was 
correct. 

The  pardoning  power  In  this  state  does  not 
extend  to  the  relief  of  defendants  from  Judg- 


contalned  In  article  3,  S  6,  of  the  Constitution. 
That  section  reads  that  the  Governor  "shall 
have  power  to  grant  reprieves  and  pardons, 
after  conviction,  except  In  cases  of  Impeach- 
ment" That  the  Judgment  which  deprived 
relator  of  bis  office  was  an  Impeachment  pro- 
ceeding. In  so  far  as  it  referred  to  that  sub- 
ject, is  apparent  from  article  5,  {  5,  of  the 
Constitution.  In  order  to  properly  under- 
stand this  latter  section,  it  should  be  con- 
strued In  connection  with  sections  1,  2,  3, 
and  4.  Section  1  lodges  the  power  of  im- 
peachment in  the  House  of  Representatives. 
Sections  2  and  3  provide  the  method  of  trial. 
Section  4  mentions  the  officers  who  may  be 
impeached.    That  section  reads  as  follows: 

"Sea  4.  The  Governor,  Judges  of  the  Su- 
preme Court,  Judges  of  the  inferior  courts, 
chancellors,  attorneys  for  the  state.  Treas- 
urer, Comptroller,  and  Secretary  of  State, 
shall  be  liable  to  impeachment,  whenever 
they  may,  in  the  opinion  of  the  House  of 
Representatives,  commit  any  crime  in  their 
official  capacity,  which  may  require  disquali- 
fication; but  Judgment  shall  only  extend  to 
removal  from  office,  and  disqualification  to 
fill  any  office  thereafter.  The  party  ^all. 
nevertheless,  be  liable  to  indictment  trial. 
Judgment,  and  punishment  according  to  law. 
The  I/Cglslature  now  has,  and  shall  continue 
to  have,  power  to  relieve  from  the  penalties 
Imposed  upon  any  persons  disqualified  from 
holding  office  by  the  Judgment  of  the  court 
of  Impeachment 

Section  5  reads: 

"Sec.  5.  Justices  of  the  peace,  and  other 
inferior  officers,  not  hereinbefore  mentioned, 
for  crime  or  misdemeanor  In  office,  shall  be 
liable  to  indictment  in  such  court  as  the 
Legislature  may  direct;  and  upon  conviction 
shall  be  removed  from  office  by  said  court 
as  If  found  guilty  on  Impeachment ;  and  sliall 
be  subject  to  such  other  punislunent  as  may 
be  prescribed  by  law." 

The  latter  section  prescribes  the  mode  of 
impeachment  applicable  to  Justices  of  the 
peace  and  to  other  officers  thneln  named. 
Pursuant  to  this  section  the  Legislature 
passed  sections  6717  and  6721  of  the  Code. 
under  which  the  Judgment  complained  of  was 
rendered  against  the  relator.  These  sections 
read: 

"Sec.  6717.  If  any  person  by  color  of  his 
office,  willfully  and  corruptly  oppress  any 
person  under  pretense  of  acting  in  his  official 
capacity,  he  shall  be  punished  by  fine  not 
exceeding  |1,000.00,  or  Imprisonment  lo  the 
county  Jail  not  exceeding  one  year." 

"Sec.  6721.  If  any  Judicial,  ministerial,  or 
executive  officer  in  this  state  is  prosecuted 
for  misdemeanor  in  office  under  the  provi- 
sions of  this  Code,  and  duly  convicted,  be 
shall.  In  addition  to  the  punislunent  pre- 
scribed for  such  offense,  be  removed  from  his 
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office,  and  shall  forever  thereafter  be  dis- 
qualified from  holding  office,  under  the  laws 
and  Constitution  of  the  state." 

It  was  proper,  therefore,  that  the  Judgment 
should  be  framed  in  the  manner  set  out  In 
the  bin.  It  was  dearly  contemplated  in  sec- 
tion 5,  art.  5,  of  the  Ck>nBtltutlon,  that  in  the 
same  proceeding  in  which  the  guilt  of  the 
accused  should  be  ascertained  he  should  be 
remoTed  from  office  and  disqualified  from 
ever  thereafter  holding  office.  While  it  was 
contemplated  that  the  officers  mentioned  in 
section  4^  art  5,  should  be  Impeached  when 
necessary  before  the  Legislature,  and  also 
Indicted  and  punished  in  the  criminal  court, 
as  to  Justices  of  the  peace  and  other  inferior 
officers,  the  two  proceedings  were  united  Into 
one  by  section  Q.  This  Is  the  clear  meaning 
of  the  provisions  of  the  Constitution.  The 
question  has  not  previously  been  adjudicated 
In  this  state,  but  this  construction  is  clearly 
implied  In  Carpenter  v.  State,  6  Baxt  535, 
and  State  v.  Ca&etty,  3  Tenn.  Cas.  120.  We 
are  referred  to  Moore  t.  State,  9  Yerg.  353, 
as  an  adverse  authority ;  but  upon  a  careful 
examination  of  that  case  we  do  not  see  that 
it  has  any  bearing  upon  the  question  be- 
fore us. 

It  is  insisted  by  relator's  counsel  that  after 
the  conviction  of  the  relator,'  under  section 
6717,  it  was  necessary,  in  order  to  remove 
him  from  office,  that  be  should  be  proceeded 
against  by  a  bill  in  the  nature  of  a  quo  war- 
ranto under  sections  5165  to  5187  of  Shan- 
non's Code.  From  what  has  been  said,  it  is 
apparent  that  this  Is  a  mistaken  view.  Cer- 
tainly there  could  be  no  need  of  any  addi- 
tional proceedings  after  the  very  ground  of 
removal  had  been  ascertained  by  proceedings 
under  an  Indictment  Costs  and  time  were 
avoided  by  a  Judgment  In  that  case  removing 
the  officers.  No  good  reason  can  be  conceived 
for  an  additional  proceeding.  This  was  evi- 
dently the  view  of  the  framers  of  the  Con- 
stitution, when  section  6  of  article  5  was 
drawn. 

We  have  had  submitted  to  us,  by  counsel 
for  relator,  a  very  learned  and  interesting 
argument  upon  the  effect  of  pardons  In  gen- 
eral under  the  common  law  of  England  and 
of  this  country.  We  have  examined  this  ar- 
gument with  care,  but  do  not  find  it  neces- 
sary to  write  at  length  npon  the  phase  of  the 
case  covered  by  it  because,  as  already  stated, 
the  pardoning  power  In  this  state  does  not 
apply  to  impeachment  proceedings  at  all. 
The  disabilities  so  imposed  can  l>e  relieved 
only  by  the  Legislature,  as  shown  by  section 
4,  art  6,  which  is  construed  with  section  5. 
It  is  proper  to  remark,  also,  that  in  our  opin- 
ion section  3655  and  section  6066  do  not  apply 
to  such  proceedings. 

And,  even  aside  from  the  provisions  of  our 
Constitution,  It  appears  from  the  weight  of 
authority  that  a  pardon  cannot  restore  to  a 
former  incumbent  an  office  which  he  has  for- 


feited, Bx  parte  Garland,  4  Wall.  380,  18  L. 
Ed.  366;  In  re  Spenser,  5  Sawy.  195,  Fed. 
Cas.  No.  13,234;  Cook  v.  Chosen  Freehold- 
ers, 26  N.  J.  Law,  826 ;  same  controversy,  27 
N.  J.  Law,  637 ;  Baum  v.  Clause,  5  Hill  (S~ 
Y.)  199;  Roberts  v.  State,  30  App.  Dlv.  106, 
51  N.  Y.  Supp.  691;  same  case,  160  N.  Y. 
217,  54  N.  B.  678;  In  re  Attorney,  86  N.  Y. 
563;  Com.  v.  Fugate,  2  Leigh  (Va.)  724;  Ed- 
wards V.  Com.,  78  Va.  39,  49  Am.  Rep.  377; 
State  V.  Carson,  27  Ark.  469;  Nelson  v.  Com., 
128  Ky.  779,  109  S.  W.  337,  16  L.  R.  A.  (N.  &.)■ 
272.  Jones  v.  Board  of  Registrars,  56  Miss, 
766,  31  Am.  Rep.  885,  Is  cited  as  an  authority 
to  the  contrary ;  but  the  opinion  In  that  case, 
while  stating  very  broadly  the  effect  of  & 
pardon;  still  recognizes  the  distinction  above 
mentioned,  to  the  effect  that  a  pardon  will 
not  restore  one  to  an  office  which  he  has  for- 
feited. The  proposition  Is  fully  supported  in 
the  common-law  authorities  referred  to  in 
Ex  parte  Garland,  viz.:  4  Blackstone,  Com. 
402;  6  Bacon's  Abr.  tit  "Pardon";  Hawk, 
book  2,  a  37,  S§  34,  54.  And  see  these  au- 
thorities discussed  In  Re  Spenser,  supra. 

It  results  that  there  is  no  error  in  the  de- 
cree of  the  chancellor;  and  it  must  be  af- 
firmed, with  costs. 


ADCOCK  et  al.  v.  HOUK  et  al. 
(Supreme  Court  of  Tennessee.     Dec.  4,  1909.) 

1.  Injunction  (8  80*)— Officers  (i  82»)— Ju- 

BIBDICTION    —    ResTBAIMNQ    PUBLIO    OFFI- 
CERS. 

Tbe  chancery  court  has  no  power  to  enjoin 
election  officers  from  issuing  a  certificate  of 
election,  or  to  restrain  public  officers  from  as- 
suming their  functions,  even  thongh  it  be  al- 
leged that  there  was  fraud  In  the  election  suffi- 
cient to  vitiate  it. 

[EM.  Note. — For  other  cases,  see  Injanction, 
Cent  Dig.  8  151;  Dec.  Dig.  8  80:*  Officers, 
Cent  Dig.  8  114 ;   Dec.  Dig.  8  82.»] 

2.  CoxntTS   (8   154*)— Circuit   OouBT-nJuais- 
DicTioN— Contested  Elections. 

Under  the  Code  provision  that  the  circuit 
court  has  jurisdiction  in  any  case  left  unprovid- 
ed for,  that  court  has  jurisdiction  of  the  trial 
of  a  contest  over  the  offices  of  mayor  and  al- 
derman ;  no  tribunal  being  provided  for  the  in- 
duction of  these  officers. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  {  164.*] 

3.  Elections  (8  273*)— Contest— Parties. 

The  incumbent  of  an  office,  though  not  a 
candidate,  may  contest  on  the  ground  that  the 
election  was  void,  or  a  contest  may  be  raised 
by  the  court  Itself,  npon  which  Is  devolved  the 
duty  of  inducting  the  officer:  and,  where  the 
questions  raised  by  the  litigation  necessitate  go- 
ing behind  the  returns^  the  case  is  an  election 
contest,  whether  the  judgment  to  be  rendered 
under  the  pleadings  be  that  one  or  the  other  of 
two  contesting  parties  has  been  elected,  or  that 
there  has  been  no  legal  election  at  all. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  8  249 ;   Dec.  Dig.  8  273.*] 

Appeal  from  Chancery  Court,  E^ox  Coun- 
ty; Hu.  L.  McOlung,  Chancellor. 
Bill  by  T.  J.  Adcock  and  others  against 
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castle,  Luckey,  Fowler  &  Andrews,  and  Joan 
W.  Green,  for  appellants.  Thomas  I>.  Carty, 
for  Appellees. 

NEIL,  J.  The  bill  U»  the  present  case 
was  filed  on  June  7,  1909,  In  the  chancery 
Lourt  of  Knox  county,  by  the  board  of  may- 
or and  aldermen  of  the  city  of  Lonsdale, 
made  such  by  the  election  held  the  first 
Thursday  In  June,  1907,  for  a  term  of  two 
years,  against  the  new  board  elected  on  the 
first  Thursday  in  June,  1909.  The  old  board 
was  composed  of  T.  J.  Adcock,  mayor,  J. 
M.  Wood,  recorder,  and  Robert  SnoV,  Sam 
Mllwee,  Joe  Ford,  Sam  De  Arraond,  Sam 
Johnson,  and  F.  B.  Stanford,  aldermen. 
The  new  board  Is  composed  of  M.  M.  Copen- 
haver,  mayor,  W.  B.  Allot,  recorder,  H.  B. 
Ohrlsenberry,  W.  H.  Davis,  C.  L.  Household- 
pr,  J.  A.  Bean,  S.  G.  Sentell,  and  C.  O.  Gen- 
fry,  aldermen.  It  Is  alleged  In  the  bill 
that  yarious  acts  of  Intimidation  were  used 
against  nonresident  property  holders,  who 
had  a  right  to  vote  under  the  charter  of 
the  city,  whereby  a  sufficient  number  of 
them  were  restrained  from  voting  to  change 
(he  result  of  the  election,  and  to  render  the 
election  incurably  uncertain,  and  hence  that 
there  was  no  free  election,  such  as  the  law 
contemplates  and  provides.  It  is  therefore 
further  alleged  that  the  election  was  void. 
It  was  alleged  that  on  the  face  of  the  re- 
turns the  defendants  were  elected,  and  that 
unless  restrained  the  election  commissioners 
would  meet  at  the  courthouse  in  KnoxvlUe, 
on  Monday,  June  7,  1909,  and  canvass  the 
returns  and  Issue  certificates  of  election  to 
the  defendants.  An  Injunction  was  prayed 
and  granted,  restraining  the  election  com- 
missioners from  canvassing  the  votes  and 
from  Issuing  certificates  to  the  defendants, 
and  also  restraining  the  defendants  from 
entering  upon  the  discharge  of  their  duties 
as  mayor  and  aldermen.  Stated  briefiy,  this 
Is  a  bill  filed  by  the  old  board  of  mayor  and 
aldermen,  seeking  to  hold  over  and  prevent 
the  new  board  from  assuming  office  and 
discharging  the  duties  thereof,  on  the  ground 
that  the  election  was  void  by  reason  of 
frauds  committed  in  the  progress  thereof, 
which  made  the  result  incurably  uncertain. 

Several  grounds  of  demurrer  were  ffied, 
but  we  need  only  state  the  first,  which  Is 
that  the  chancery  court  has  no  Jurisdiction 
of  the  controversy.  The  chancellor  sustain- 
ed this  ground  of  demurrer,  and  dismissed 
the  bill.  Thereupon  the  complainants  pros- 
ecuted an  appeal  to  this  court,  and  have 
here  assigned  errors. 

The  decree  of  the  chancellor  was  correct, 
and  must  be  affirmed.  The  chancery  court 
has  no  power  to  enjoin  election  officers  from 
Issuing  a  certificate  of  election,  or  restrain- 
ing public  officers  from  assuming  their  func 
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It  is  insisted  in  the  brief  of  complainants' 
counsel  that  a  distinction  must  be  taken 
between  the  Jurisdiction  of  the  court  and 
the  propriety  of  applying  a  particular  rem- 
edy. This  Is  true;  but  the  suggestion  Is 
not  apt  in  the  present  case,  because  the  very 
life  of  the  bill  before  us  Is  the  injunction 
sought,  by  means  of  which  the  complainants 
seek  to  retain  possession  of  the  offices,  after 
their  time  has  expired,  and  prevent  the  de- 
fendants, who  have  a  prima  facie  title,  from 
assuming  the  duties  of  the  office. 

Aside,  however,  from  the  question  of  the 
remedy,  we  are  of  the  opinion  that  the  chan- 
cery court  has  no  Jurisdiction  of  the  contro- 
versy. The  facts  stated  make  the  case  one 
of  contested  election  pure  and  simple.  No 
tribunal  being  in  terms  designated  by  stat- 
ute for  the  trial  of  such  cases  as  a  contest 
over  the  offices  of  mayor  and  aldermen,  and 
no  tribunal  being  provided  for  the  induction 
of  these  officers,  it  follows  that  the  Juris- 
diction devolves  upon  the  circuit  court,  un- 
der the  section  of  the  Code  which  provides, 
in  substance,  that  the  court  has  jurisdic- 
tion In  any  case  left  unprovided  for.  It 
was  so  held  In  Baker  v.  Mitchell,  105  Tenn. 
610,  69  S.  W.  137.  See,  also,  Conner  v.  Con- 
ner, 8  Baxt.  11. 

It  is  insisted  In  behalf  of  complainants 
that  there  can  be  no  conrtest,  except  between 
persons  who  are  candidates  for  the  office. 
This  is  a  mistaken  view.  It  was  held  in 
Marshall  v.  Kerns,  &  Swan,  68,  that  the  in- 
cumbent might  object  to  the  Induction  of 
the  person  holding  the  certificate  of  election, 
and  contest  the  matter  with  him  on  the 
ground  that  the  election  was  void,  although 
such  Incumbent  had  not  been  a  candidate 
for  election.  It  was  held  in  McCraw  v.  Har- 
ralson,  4  Cold.  34,  that  such  a  contest  might 
be  raised.  Indeed,  by  the  court  itself,  upon 
which  was  devolved  the  duty  of  inducting 
the  officer;  in  Lewis  r.  Watkins,  3  Lea, 
174,  181,  182,  that  one  who  had  been  an 
opposing  candidate,  although  he  received 
lees  votes  than  his  opponent,  might  main- 
tain a  contest  with  Iiim,  on  the  ground  that 
the  latter  was  disqualified  to  hold  office, 
and  hence  Insist  that  the  election  was  void. 
It  was  held,  in  Maloney  v.  Collier,  112  Tenn. 
78,  91-94,  83  S.  W.  667,  that  It  Is  setUed 
law  In  this  state  that  the  validity  of  an 
election  may  be  determined  In  a  contested 
election  case.  The  authorities  above  refer- 
red to,  and  others,  are  cited  and  discussed 
in  that  case.  Our  authorities  do  not  -war- 
rant any  such  distinction  as  is  attempted 
in  the  brief  of  complainants'  counsel,  to  the 
effect  that  there  must  be  opposing  candi- 
dates involved  In  the  litigation  before  there 
can  be  a  contest,  and  that  where  there  are 
not  such  opposing  candidates  the  Jurlsdlc- 
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tJon  exists  lu  tlie  chancery  court  to  declare 
tiie  election  void  on  tbe  ground  of  fraud. 
Oar  autborltles  distinctly  hold  that,  where 
the  questions  raised  hy  the  litigation  neces- 
eltate  going  behind  tbe  returns,  the  case 
presented  Is  an  election  contest,  whether  the 
judgment  to  be  rendered  under  the  plead- 
ings be  that  one  or  the  other  of  two  con- 
testing parties  has  been  elected,  or  that 
there  has  been  do  legal  election  at  all.  Au- 
thorities supra,  and  State  ex  rel.  v.  Gossett, 

We  are  referred  by  counsel  to  certain  cas- 
es as  justifying  the  bill,  viz.:  Pucket  t. 
Bean,  11  Heisk.  600,  and  Lawrence  t.  In- 
gersoU,  88  Tenn.  52.  12  S.  W.  422,  6  L.  R.  A. 
308,  IT  Am.  St  Rep.  870  (mandamus  cases): 
Morris  y.  City  of  Nashville,  6  Lea,  337  (a 
case  ioTOlTlng  the  annexation  of  a  new  ter- 
ritory to  a  city) ;  Winston  v.  Railroad  Co., 
1  Baxt.  69,  and  Catlett  t.  Railroad,  120 
Tenn.  702,  112  S.  W.  659  (cases  involving 
county  subscriptions  to  railroads);  and 
Lindsay  v.  Allen,  112  Tenn.  650,  82  S.  W. 
171  (Involving  the  removal  of  a  county  seat). 
In  Lindsay  v.  Allen  the  jurisdiction  of  the 
chancery  court  was  objected  to  on  the 
ground  that  it  was  a  matter  involving  a  con- 
tested election.  The  court  said,  upon  that 
subject,  that  the  case  fell  within  the  prin- 
ciple of  Winston  v.  Tennessee  &  Pacific  R. 
R.  <3o.,  supra;  that  the  occasion  of  the 
Interference  of  the  court  In  that  case  was 
to  declare  void  the  subscription  of  a  county 
to  a  railroad  enterprise,  because  a  consti- 
tutional prerequisite,  the  consent  of  the 
people  by  the  required  majority,  had  not 
been  obtained,  while  In  the  case  then  be- 
fore the  court  the  jurisdiction  was  invoked 
on  the  same  ground  to  prevent  the  remov- 
al of  a  county  seat;  that  the  underlying 
principle  was  the  same  in  such  case,  al- 
though the  special  occasion  that  called  it 
Into  l>eing  was  dICCerent;  that  such  contro- 
versies do  not  fall  under  the  classification 
of  contested  election  cases,  but,  on  the  con- 
trary, under  the  class  of  cases  wherein  the 
court  restrains  public  officers  from  the  ex- 
ercise of  unconstitutional  powers.  112  Tenn. 
659,  660,  661,  82  S.  W.  171. 

It  is  also  said  in  Winston  v.  Railroad  Co. 
that  the  means  by  which  the  will  of  the 
people  Is  ascertained  and  their  consent  ob- 
tained to  the  making  of  a  contract  is  mere- 
ly by  accommodation  called  an  "election." 
This  is  also  true  as  to  cases  in  which  It  is 
sought  to  ascertain  the  same  thing  In  re- 
spect of  a  proposition  to  remove  a  county 
seat  When  a  question  is  subsequently  rais- 
ed as  to  whether  the  people  really  consent- 
ed to  the  proposed  action,  it  is  necessary 
that  the  court  having  jurisdiction  of  the 
matter  should  investigate  the  operation  of 
the  means  adopted  in  order  to  learn  whether 
the  consent  was  truly  obtained.  TTie  court 
of  chancery  Is,  of  course,  the  proper  tribun- 


al to  enjoin  the  acts  of  officers  pui'portlug 
to  obey  an  alleged  direction  of  the  people, 
when  it  is  charged  that  there  was,  in  fact, 
no  such  direction,  because  of  fraud  prac- 
ticed ui>on  the  people  or  the  violation  of 
some  constitutional  inhibition.  The  same 
is  true  when  the  question  arises  as  to 
whether  the  people  have  truly  directed  the 
removal  of  a  county  seat  from  one  part  of 
a  county  to  another.  As  to  mandamus  cases, 
when  it  is  sought  to  compel  an  officer  to  do 
some  particular  thing — that  Is,  to  recognize 
some  other  person  as  an  officer,  or  to  obey 
some  mandate  supposed  to  be  the  mandate 
of  the  people  rendered  In  the  form  of  an 
election— It  necessarily  results  that  the  offi- 
cer or  person  so  sought  to  be  coerced  must 
have  the  right  to  question  whether  the  per- 
son put  forward  as  an  officer  to  be  receiv- 
ed is  in  fact  an  officer,  or  whether  the  as- 
sumed direction  is  a  real  direction  of  the 
people. 
Affirm  the  decree,  with  costs. 


SNYDER  V.   SUPREME  RULER  OF  FRA- 
TERNAL MYSTIC  CIRCLE. 
(Supreme  Court  of  Tennessee.     Dec.  4,  1909.) 

1.  INBXJBANCE    ({    771*)— FBATEBIUI.    BENEFIT 

Irsubancb  —  Beneficiabies  —  Divorce  — 

Waiveb. 

The  charter  of  a  fraternal  order  declared 
that  its  object  was  to  unite  fraternally  persons 
of  proper  age  for  beneficial  purposes,  to  provide 
for  the  payment  to  its  members,  or  their  fami- 
lies, widows,  or  other  dependents,  benefits  in  case 
of  death,  but  did  not  amrmatively  provide  that 
the  benefit  fond  should  be  appropriated  to  noiio 
others  than  those  enumerated,  and  made  no  pro- 
vision for  the  forfeiture  of  a  certificat'e  payable 
to  the  wife  of  a  member  on  the  wife  obtaining  a 
divorce.  The  order  issued  a  certificate  to  a 
member  for  the  benefit  of  his  wife,  who  subse- 
quently obtained  a  divorce,  and  who  was  there- 
after induced  by  the  highest  officer  of  the  order 
to  continue  the  payment  of  dues  with  knowledge 
of  the  facts.  Held,  that  the  wife  was  entitled 
to  recover  on  the  certificate  on  the  death  of  the 
member. 

[Ed.  Note.— For  other  cases,   see  Insnrance, 
Cent  Dig.  i  1935 ;    Dec.  Dig.  i  771.*] 

2.  IKSUBANCE  (§  771*)- Fraternal  Benefit 
Insurance  —  Beneficiasieb  —  Bt- Laws- 
Waives. 

A  fraternal  order  issued  a  certificate  to  a 
member  for  the  benefit  of  his  wife,  who  obtained 
a  divorce,  and  who  thereafter  informed  the  high- 
est officer  of  the  order  of  the  fact,  and  he  m- 
duced  her  to  continue  to  pay  dues,  which  she  did. 
Held,  that  receipt  of  dues  thereafter  amounted 
to  a  waiver  of  a  by-law  providing  that  where 
the  designated  beneficiary  is  a  wife,  and  she  ob- 
tains a  divorce,  the  benefit  shall  be  payable  to 
others. 

[Bd.  Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  {  1935 ;   Dec.  Dig.  {  771.*] 

3.  INBUBANCE  (J  755*)— FBatebnal  Benefit 
iNSUBANCB—FoBFEiTURB— Waiver. 

Where  a  fraternal  order  declined  to  pay  a 
benefit  certificate  on  the  sole  ground  that  the 
member  died  becanse  of  the  excessive  use  of 
narcotics,  in  violation  of  a  rule  of  the  order,  it, 
is  estopped  in  a  suit  thereon  to  assert  a  for- 
feiture of  the  certificate  because  the  wife  of 
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4.  EsTOPFEL  (i  63*)— Acts  Constitdtino  Ete- 

TOPPEX. 

Where  a  party  ^ives  a  reason  for  his  con- 
duct touching  anything  inToIying  any  contro> 
yerey,  he  ia  estopped,  after  litigation  is  begun, 
from  changing  his  ground,  and  putting  his  con- 
duct on  another  and  different  ground. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Dec. 
Dig.  «  63.*] 

5.  INSUBANCE    (5    819*)  —  Fbateknal   Insttb- 
ANCB— Action  on  Cebtiwcatb— Evidence— 

StrFFIOIENCY. 

In  an  action  on  a  benefit  certificate,  void 
on  the  death  of  the  member  caused  by  the  use 
of  drugs,  evidence  held  to  show  that  the  death 
of  the  member  was  not  caused  by  the  use  of 
drugs. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
C«nt.  Dig.  §§  2006,  2007 ;   Dec.  Dig.  S  819.»] 

6.  OONSTITUTIONAI,  LAW    (S   165*)- IMPAIBINQ 

Obligation  op  Contbacts— luposiNa  Pen- 
alty. 

Acts  1901,  p.  248,  c.  141,  imposing  a  pen- 
alty of  25  per  cent,  for  the  failure  to  pay  in- 
surance losses,  is  not  void  as  impairing  the  ob- 
ligation of  the  contract  of  insurance. 

[E]d.  Note.— For  other  cases,  see  Gonstitntional 
Law,  Cent.  Dig.  f  460;   Dec  Dig.  t  165.*] 

Appeal  from  Chancery  Court,  Hamilton 
County;  T.  M.  McConnell,  Chancellor. 

Suit  'by  Mrs.  Annie  Snyder  against  the 
Supreme  Ruler  of  the  Fraternal  Mystic  Cir- 
cle. From  a  decree  for  plaintiff,  defendant 
appeals.    Affirmed. 

D.  L.  Snodgrass  and  T.  C.  Latlmore,  for 
appellant.    Prltcliard  &  Slzer,  for  appellee. 

BEARD,  G.  J.  The  defendant  Is  a  corpora- 
tion duly  organized  under  the  laws  of  the 
state  of  Pennsylvania,  with  Its  principal  of- 
fice in  the  city  of  Philadelphia,  in  that  state, 
and  with  subordinate  lodges,  or  agencies, 
located  In  different  states  of  the  Union.  The 
corporation  Is  social  and  benevolent  in  char- 
acter; Its  object,  as  indicated  In  its  charter, 
being  "to  unite  fraternally  white  persons  of 
proper  age  and  good  social  and  moral  char- 
acter ♦  •  •  for  beneficial  and  protective 
purposes,  collecting  dues  and  assessments 
from  Its  membeA,  to  provide  for  the  pay- 
ment to  Its  members,  or  their  families,  wid- 
ows, heirs,  blood  relatives,  or  other  depend- 
ents, benefits  In  case  of  sickness,  disability, 
or  death  of  Its  members,  in  compliance  with 
Its  constitution,  laws,  and  regulations." 

On  the  23d  of  November,  1887,  the  corpo- 
ration issued  to  Charles  C.  Snyder,  a  resident 
of  Chattanooga,  and  a  member  of  one  of  its 
lodges,  a  benefit  fund  certificate,  or  policy, 
by  which  It  bound  itself,  on  certain  condi- 
tions therein  set  forth,  at  the  death  of  the 
assured,  upon  the  proof  thereof,  to  pay  to 
the  present  complainant,  at  that  time  and 
for  many  years  thereafter  his  wife,  or,  In 
case  of  her  death  prior  thereto,  to  his  chil- 
dren, a  simi  not  exceeding  $3,000. 
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certificate  was  demanded  by  her.  This  de- 
mand being  refused,  the  present  bill  was 
filed. 

The  defenses  to  this  claim,  set  up  In  ttie 
answer,  are: 

First.  That  It  had  been  determined  by  the 
Supreme  Medical  Examiner  of  the  defendant 
corporation,  whose  determination  of  the 
question,  tmder  the  laws  of  the  association, 
was  final,  that  "the  health  of  the  assured 
had  become  impaired  and  bis  death  was 
caused  directly  or  Indirectly  by  the  use  of 
narcotics,"  and  the  assured  had  stipulated 
In  the  application,  on  the  faith  of  which  the 
certificate  was  issued,  that  In  such  case 
the  defendant  should  "not  be  responsible 
under  the  contract" 

Second.  That  the  complainant  had  been 
divorced  from  the  assured  prior  to  his  death, 
and  by  the  express  terms  "of  the  constlta- 
tion  and  laws  of  the  order"  was  Ipso  facto 
excluded  from  all  further  Interest  in  this 
certificate. 

The  record  shows  that,  many  years  after 
the  Issuance  of  the  certificate  in  question, 
the  complainant  obtained  a  divorce  from 
the  assured,  and  was  given  the  custody  and 
control  of  the  children  bom  of  their  mar- 
riage, and  afterwards,  to  wit,  on  the  25th 
of  June,  1904,  that  she  wrote  defendant  a 
letter,  In  which  she  advised  defendant  of 
this  divorce,  and  that  for  10  years  prior 
thereto  she  bad  paid  the  assessments  on  this 
certificate,  and  making  inquiry  as  to  whom 
the  money  provided  for  therein,  in  the  event 
the  assessments  were  kept  up,  would  be  paid 
on  the  death  of  the  assured.  To  this  letter, 
under  date  of  June  28,  1904,  F.  H.  Duck- 
witch,  the  Supreme  Mystic  Ruler— the  high- 
est officer  of  the  association,  and  In  charge 
of  its  affairs  as  such — made  a  reply  to  the 
complainant.  In  which  he  said,  in  substance, 
that  under  the  laws  of  the  order  Charles  C. 
Snyder,  being  a  member,  had  "the  absolute 
rl^t"  to  change  the  beneficiary,  within  cer- 
tain limitations;  that  "as  the  certificate 
now  stands"  it  would  be  payable,  on  his 
death,  to  the  complainant,  "provided,  of 
course,  that  the  assessmKits  were  paid  up," 
and  in  case  of  complainant's  death  "to  his 
children."  This  letter  concludes  with  the 
following  paragraph:  "I  assume,  from  what 
you  write,  that  you  are  in  ];>ossession  of  this 
certificate.  If  so,  it  might  be  difficult  for 
him  to  secure  a  new  certificate,  unless  he 
should  take  the  position  that  the  old  cer- 
tificate was  lost,  and  he  would  make  af- 
fidavit to  that  effect,  which,  under  our  law, 
would  entitle  him  to  a  new  certificate." 

To  this  letter  the  complainant  replied,  un- 
der date  of  August  18,  1904.     In  this  reply 
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fore  you  take  any  action  In  the  matter. 
•  *  •  "  In  response  to  this  letter  the  Su- 
preme Mystic  Ruler  wrote  complainant  that 
he  would  file  her  letter  with  the  petition 
for  membership,  In  order  that  the  clerks  of 
the  association  might  he  advised  of  her  re- 
quest "to  be  notified  of  any  application  for 
change  of  beneficiary." 

Following  this  correspondence,  and  relying 
on  tbe  statements  of  the  chief  officer  of  the 
corporation  as  to  her  rights  In  the  premises, 
complainant,  as  shown  by  her,  with  much 
sacrifice,  continued  to  pay  all  assessments,  or 
dues,  on  this  certificate  up  to  the  death  of 
her  former  husband,  on  the  1st  of  May,  1908. 
As  has  been  stated,  proofs  of  loss  were 
promptly  submitted  by  the  complainant  soon 
thereafter.  In  these,  in  answer  to  the  ques- 
tion as  to  the  cause  and  manner  of  bis 
death,  she  stated  It  was  due  to  suicide  by 
"inhalation  of  Illuminating  gas."  In  re- 
sponse to  a  request  to  state  the  habits  of 
the  deceased  "with  reference  to  the  use  of 
spirituous  or  fermented  liquors."  she  replied, 
"He  did  drink  prior  to  leaving  Chattanooga," 
and  in  answer  to  the  question,  "Did  the  de- 
ceased use  morphine,  opium,  chloral,  or  oth- 
er drugs  or  narcotics?"  she  said,  "I  think 
he  used  morphine." 

On  receipt  of  these  proofs  the  Supreme 
Recorder  of  the  defendant  corporation  wrote 
complainant,  informing  her  that  her  claim 
was  "not  on  its  face  a  valid  one,"  and  that 
in  accordance  with  the  constitution  and  laws 
of  the  order  an  opportunity  was  given  her 
to   appear   before   the    Supreme   Bzecutive 
Committee  and   present  such   evidence   as 
she  might  have  to  establish  its  validity.    In 
this  letter  there  was  set  out  a  copy  of  reso- 
luttons  passed  by  that  committee,  In  which 
were  recited  provisions  of  the  laws  of  the 
order  to  the  eCTect  that  no  benefit  should  be 
paid  on  account  of  the  death  of  any  member 
when  his  health  had  become  Impaired,  or 
death   had  resulted,  directly   or  indirectly, 
from  the  use  of  opiates,  or  alcoholic,  vinous, 
or  malt  liquors,  or  when,  at  the  time  of  his 
death,  the  member  shall  be  addicted  to  the 
excessive  use  of  alcoholic,  vinous,  or  malt 
liquor.    It  was  then  stated  in  one  of  the  res- 
olutions that  "from  the  proofs  of  death  pre- 
sented it  appears  that  Charles  C.   Snyder 
was  at  the  time  of  his  death  addicted  to 
the  excessive  use  of  narcotics,  or  alcoholic, 
vinous,  or  malt  liquors,  on  which  account 
the  claim  presented  by  his  beneficiary  should 
not  be  approved."    The  resolutions  then,  pro- 
vided that  the  complainant  "shall  appear  in 
person,  or  by  attorney,  or  both,  before  the 
Supreme  Executive  Committee  at  the  office 
of  the  defendant   in   Philadelphia,   Pa.,   on 
Friday,  July   17,  1908,    •    •    •    and  offer 


liquor,  or  if  he  was  accustomed  to  use  of 
narcotics,  she  did  not  know  it,  and  did  not 
intend  so  to  state  In  the  proofs  of  death; 
that  Snyder  had  been  away  from  Chattanoo- 
ga for  a  number  of  years,  and  she  had  no 
personal  knowledge  of  his  personal  habits, 
but  when  she  saw  him  last  he  showed  no 
evidence  that  he  used  narcotics,  or  that  his 
health  had  become  Impaired  by  the  use  of 
intoxicating  liquors.  She  stated,  further, 
that  It  was  Impossible  for  her  to  appear  in 
Philadelphia,  either  in  person  or  by  attor- 
ney, on  July  17th,  but  that  she  would  send 
such  statements  as  she  could  before  that 
date,  and  requested  that  a  copy  of  the  proofs 
she  had  furnished  be  sent  her. 

In  answer  to  this  letter  the  Supreme  Mys- 
tic Ruler  wrote  complainant:  "We  are  un- 
able to  fturnlsh  you  a  copy  of  the  proofs  of 
death,  as  they  are  on  file  with  the  Supreme 
Medical  Director,  at  Columbiis."  He  stated 
that:  "Upon  investigation  we  found  that 
Mr.  Snyder  was  a  morphine  and  'Cocaine 
fiend,  and  that  after  his  death  many  vials, 
labeled  'Cocaine,'  'Morphine,'  and  'CMoro- 
form,'  were  found  in  his  rooms.  We  also 
ascertain  that  be  used  alcoholic  liquors  to 
excess,  and  that  he  bad  been  a  heavy  drink- 
er for  more  than  15  years  before  he  went  to 
Brooklyn,  N.  Y.  Further,  that  he  veas  again 
married  in  Brooklyn,  in  July,  1901,  and  that 
the  widow,  his  last  wife,  is  living."  He 
then  calls  complainant's  attention  to  the 
agreements  in  the  "Application  for  Beneficial 
Membership"  made  by  Snyder,  to  the  effect 
that  "if  his  health  should  become  Impaired, 
or  if  he  should  die  from  the  excessive  use 
of"  liquors,  narcotics,  etc.,  the  defendant 
would  not  be  liable  on  tbe  certificate,  and 
stated  that  complainant  might  submit  such 
proofs  as  she  was  able  to  secure  tending  to 
establish  the  Justness  of  her  claim,  by  af- 
fidavits or  other  documentary  evidence,  and 
suggested  that  she  also  furnish  a  certified 
copy  of  her  decree  of  divorce  from  Charles 
0.  Snyder,  In  conclusion,  the  letter  states 
that  "any  proof  that  you  may  submit  will 
receive  careful  consideration  by  the  Supreme 
Executive  Committee." 

Soon  after  this,  and  in  obedience  to  the 
suggestion  made,  the  complainant  secured 
and  sent  to  the  defendant,  at  its  office  in 
Philadelphia,  the  affidavits  of  21  different 
persons,  who  claimed  to  have  known  the 
deceased  Intimately  during  a  portion  of,  or 
all,  the  years  that  he  lived  in  Brooklyn,  and 
Who  stated  that  during  their  acquaintance 
with  him  his  habits  were  temperate  in  the 
use  of  Intoxicating  liquors,  and  that  from 
their  associations  with  him  and  to  the  best 
of  their  knowledge  he  did  not  use  narcotics. 
In  addition,  she  submitted  her  own  affidavit, 
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In  which,  among  other  things,  she  states  that 
she  had  not  seen  or  talked  with  Snyder,  or 
had  any  correspondence  with  him,  from  the 
time  she  obtained  her  divorce,  In  jmie,  1901, 
up  to  the  date  of  his  death.  In  May,  1908, 
and  that  she  knew  nothing  about  his  habits 
during  that  period;  that  he  neyer  drank  nor 
used  narcotics  to  such  an  extmt  as  to  im- 
pair his  health  during  the  time  she  knew 
him,  and  if  he  used  either  after  the  separa- 
tion she  did  not  know  It;  and  that  she  did 
not  Intend,  by  anything  she  said  in  the 
proofs  of  loss,  to  Indicate  that  she  knew 
what  his  habits  were.  She  also  set  out  In 
detail  the  Informatlnn  that  she  had  as  to 
the  circumstances  attending  his  death,  from 
which  she  drew  the  conclusion,  as  she  says, 
that  the  assured  committed  suicide  because  of 
his  financial  troubles  and  disappointments 
over  the  faUnre  of  his  eldest  son  to  go  to 
New  York  and  live  with  him. 

On  August  10, 1908,  the  Supreme  Recorder 
wrote  complainant  that  her  claim  "as  the  al- 
leged beneficiary"  under  the  certificate  in 
question  had  been  rejected  by  the  Supreme 
Executive  Committee  "as  not  being  a  valid 
one  under  the  constitution  and  laws  of  the 
order  and  contract  of  membership";  and  on 
the  day  following  the  general  counsel  wrote 
complainant  at  length,  explaining  the  action 
which  had  been  taken.  He  stated  that  the 
Supreme  Executive  Committee,  "after  care- 
ful consideration  of  all  the  proofs  presented, 
decided  that  the  defendant  was  not  liable 
on  the  certificate,"  for  the  reason  "that  said 
member's  [Charles  C.  Snyder's]  death  was 
.due  solely,  and  wholly  to  the  excessive  use 
of  morphine  and  other  opiates."  He  then 
referred  to  the  correspondence  which  had 
taken  place  between  himself  as  Snpreme 
Mystic  Ruler  and  complainant,  in  Jane,  1904, 
already  referred  to,  and  stated,  in  substance, 
that  nnder  the  laws  of  the  order  no  divorced 
wife  cot;ild  be  a  beneficiary,  and  that,  there^ 
fore,  she  could  not  be  a  beneficiary  under 
the  certificate  In  question,  even  if  the  claim 
had  been  a  valid  one. 

Leaving  out  of  view,  for  the  time  being, 
other  matters  for  consideration,  the  first 
question  presented  is:  Is  the  complainant, 
as  the  divorced  wife  of  Charles  O.  Snyder, 
entitled  to  recover  on  this  certificate?  It 
Is  insisted  by  the  defendant  that  she  is  not; 
and  to  sustain  this  Insistence  the  charter, 
the  constitution,  and  by-laws  of  the  order, 
and  certain  authorities,  are  Invoked. 

That  the  complainant  was  rightfully  a 
beneficiary  at  the  time  of  the  Issuance  of 
this  certificate,  and  continued  to  be  such  at 
the  date  of  her  divorce,  is  beyond  question. 
After  the  divorce  was  obtained,  the  bene- 
ficiary was  not  changed  by  the  assured,  as 
he  had  the  right  to  do  under  the  laws  of 
the  order,  and  the  defendant  corporation  con- 
tinued the  certificate  in  her  name,  and  with 
the  full  knowledge  of  the  divorce  she  was 
encouraged  by  its  chief  executive  officer  to 
believe  that,  in  the  event  of  the  death  of 


the  assured  without  change,  If  does  and  as^ 
sessments  were  paid  by  her,  she  would  W 
entitled  to  receive  the  mcmey  proTlded  fur 
in  the  certificate  upon  proper  proofs  of  los.-. 
Accepting  the  assurance  of  the  Bapreme  oi- 
fleer  of  the  corporation  to  be  made  in  good 
faith,  she  continued  to  pay  these  dues  and 
assessments  up  to  the  death  of  Charles  C. 
Snyder.  Certainly,  on  these  f&cts,  there  is 
a  strong  equity  in  her  favor,  wbi<^  tlie  de- 
fendant should  not  be  permitted  to  rei>el,  un- 
less it  can  Interpose  some  legal  objection 
which  a  court  is  without  power  to  dlsreg&nl- 

It  will  be  observed,  in  reading  that  por- 
tion of  the  charter  which  affects  this  ques- 
tion, hereinbefore  set  out,  that  only  in  s^n- 
eral  terms  is  the  "object"  of  the  oorpora- 
tion  set  out;  that  is,  the  collection  of  does 
and  assessments  "from  its  members  to  pro- 
vide for  the  payment  due  its  members,  or 
their  families,  widows,  heirs,  or  other  de- 
pendents, benefits,"  In  case  of  "sickness,  dis- 
ability, or  death." 

It  may  be  conceded  that,  if  the  charter 
had  in  express  terms  restricted  the  applica- 
tion of  the  benefit  fund  to  the  class  named, 
or,  in  other  words,  had  affirmatively  pro- 
vided that  It  should  be  appropriated  to  none 
others,  then  it  might  be  argued  that  pay 
ment  to  complainant  upon  her  personal  claim 
as  the  divorced  wife  of  the  assured  could 
not  be  enforced.  In  such  a  case  we  can 
well  understand  that  a  recognition  of  the 
claim  of  the  divorced  wife  by  the  sap«1or 
officer  of  the  order,  followed  by  the  receipt 
of  assessments  by  It,  would  not  avail  to  re- 
pel the  defense  of  ultra  vires.  The  authori- 
ties largely  relied  upon  by  the  defendant 
corporation  announce  and  enforce  this  prin- 
ciple. 

But  there  are  no  restrictive  words  in  this 
charter.  At  the  time  of  the  Issuance  of  tht- 
certificate  to  Charles  C.  Snyder  the  com- 
plainant was  his  wife,  and  as  such  had  an 
insurable  Interest  In  his  life.  The  defendant 
Issued  the  certificate,  payable  to  her  as  sucli 
wife,  as  unquestionably  it  had  the  power  t<> 
do.  Its  charter  made  no  provision  for  a 
forfeiture  of  her  right  as  beneficiary  in  the 
event  of  her  divorce  from  the  assured.  No 
demand  was  made  by  the  defendant  for  :i 
surrender  of  this  certificate  on  account  of 
the  changed  relations  of  the  beneficiary  to 
the  assured,  and  no  alteration  was  made  In 
it,  and  no  intimation  ever  given  to  her  that 
she  had,  after  her  divorce,  no  claim  on  the 
order.  To  the  contrary,  in  recognition  of  an 
existing  Interest,  with  full  knowledge  that 
she  no  longer  sustained  the  relation  of  wife, 
its  Supreme  Mystic  Ruler  induced  her  to 
continue  the  payment  of  dues  and  assess- 
ments on  this  certificate,  at  the  expense  of 
much  personal  sacrifice,  and  the  defendant 
received  and  appropriated  the  sums  so  paid 
for  a  term  of  years,  and  until  the  death  of 
the  assured.  Certainly,  we  repeat.  If  there 
Is  any  sound  ground  for  an  equitable  estop- 
pel upon  which  this  claim  can  be  re6te<l. 
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defendant,  tnat  In  tne  face  of  even  sucn 
general  terms,  lacking  words  of  limitation 
or  description,  as  are  to  be  found  in  this 
charter,  it  would  be.  an  unauthorized  diver- 
sion of  a  trost  fund  to  award  the  money, 
represented  by  this  certiflcate,  to  the  com- 
plainant. The  courts  in  which  this  class 
of  cases  are  found  have  adopted  a  rigid 
rule  of  construction.  1  Bacon  on  Benefit 
Societies,  §i  243-245.  On  the  other  hand, 
other  courts  have  adopted  a  "more  liberal 
view,"  and,  as  we  think,  altogether  a  more 
reasonable  one,  and  with  these  this  court, 
as  is  said  In  Manley  v.  Manley,  107  Tenn. 
191,  64  S.  W.  8,  has  ranged  itself. 

That  case  involved  a  controversy  between 
the  surviving  mother  of  a  deceased  member 
of  an  drder,  known  as  the  "Brotherhood  of 
Locomotive  Firemen,"  and  bis  widow  and 
children,  as  to  a  fund  represented  by  a  cer- 
tificate issued  to  the  member  and  payable  to 
his  mother.  It  was  there  insisted  by  the 
widow,  for  herself  and  children,  that  the 
fund  from  which  the  claim  in  question  was 
paid  was  "established  to  provide  substantial 
relief  to  members  and  their  families,  in  the 
event  of  death  or  total  disability,"  and  that 
the  mother  of  the  deceased  was  not  within 
the  classes  provided  for.  The  provision  Just 
quoted  constitutes  a  part  of  section  47  of 
the  constitution  of  that  order. 

In  reply  to  this  insistence  it  was  said  by 
the  court:  "It  will  be  observed  that  there 
are  no  restrictive  words  In  section  47.  The 
terms  used  are  general,  and  declare  the  pur- 
pose for  which  this  beneficiary  department  Is 
established,  without  fixing  or  undertaking  to 
fix  beyond  recall  a  class  to  which,  in  case 
of  death  of  a  member,  the  money  provided 
for  must  of  necessity  go.  While  the  clear 
implication  is  that  the  fund  raised  is  for 
the  "substantial  relief  of  members  and  their 
families,  in  the  event  of  death  or  total  dis- 
ability," yet  there  are  no  words  depriving 
the  member  of  the  right  to  designate  any 
member  of  his  family  be  may  see  proper 
as  a  beneficiary,  or  which  gives  one  member 
of  his  family  a  fixed  right  superior  to  that 
of  another."  It  was  held  that  the  mother 
was  entitled  to  the  benefit  of  that  fund. 

Among  the  cases  referred  to  as  supporting 
the  conclusion  of  the  court  is  that  of  Ma- 
neely  v.  Knights  of  Birmingham,  115  Pa. 
SOS,  9  Atl.  41,  in  which  the  same  liberal 
construction  was  given  to  a  charter  clause 
of  one  of  these  beneficial  associations,  which 
stated  that  the  purpose  of  the  corporation 
was  the  maintenance  of  a  society  to  benefit 
"the  widows  and  orphans  of  deceased  mem- 
bers." A  person  other  than  a  widow  or  or- 
phan of  a  deceased  member,  to  whom  a  cer- 
tificate has  been  issued,  when  demanding 
payment,  was  met  by  a  defense  that  the 
contract  was  ultra  vires,  and  it  was  so  held 


the  general  purpose  of  the  corporation  is 
there  stated,  *  •  •  it  must  be  observed 
that  this  is  only  the  statement  of  a  general 
purpose.  •  •  •  There  is  no  prohibitory 
or  restrictive  language  excluding  from  the 
powers  of  the  corporation  the  right  to  con- 
tract specially  with  the  member  for  the  pay- 
ment of  benefits  to  other  persons  than  his 
widow  or  orphans."  Supporting  this  view 
are  to  be  found  many  cases.  Among  these 
may  be  cited  Lane  v.  Lane,  99  Tenn.  639, 
42  S.  W.  1058;  Alfsen  v.  Crouch,  115  Tenn. 
352,  80  S.  W.  329;  White  v.  Brotherhood  of 
American  Yeomen  (1904)  124  Iowa,  293,  09  K. 
W.  1071,  66  L.  R.  A.  164,  104  Am.  St  Rep. 
323;  Sheehan  v.  Journeymen,  142  Cal.  48i». 
76  Paa  238;  Benefit  Society  v.  Blue,  120  HI. 
121,  11  N.  E.  331,  60  Am.  Rep.  558;  Lins- 
sey  V.  Western  Mutual  Aid  Society,  84  Iowa. 
734,  60  N.  W,  20;  Story  v.  Williamsburg, 
etc..  Mutual  Benefit  Asso.,  95  N.  Y.  474. 

It  is  urged,  however,  that  one  of  the  laws 
adopted  by  tixe  defendant,  and  in  existence 
at  the  time  of  the  Issuance  of  the  certificate 
to  a  S.  Snyder,  provided  that  "if  at  the 
time  of  the  death  of  a  member,  who  has 
designated  as  his  beneficiary  a  person  of 
class  second  [in  the  present  case  the  wife], 
the  dependency  required  by  the  laws  of  the 
order  shall  have  ceased,  •  •  *  or  if  the 
designated  beneficiary  is  a  husband  or  wife, 
and  they  should  be  divorced  upon  the  ap- 
plication of  either  party,  •  •  «  then  the 
benefits  shall  be  payable  to  person,  or  per- 
sons, mentioned  in  class  first  (section  11. 
law  1),  if  living,  •  •  •»  and  that  this 
provision  necessarily  defeats  the  claim  of 
complainant.  We  think  the  answer  to  this 
contention  is  that  the  order  which  made  thl.s 
law  could  waive  it,  and  that  by  the  receipt 
of  assessments  and  dues  by  the  defendant 
after  the  divorce,  and  with  full  knowledge 
of  that  fact,  it  was  waived.  It  is  true  that 
Mr.  Duckwitch,  the  Supreme  Mystic  Ruler, 
states  that  in  a  moment  of  forgetfulness  as 
to  this  provision  he  wrote  the  letter  to  the 
complainant  of  date  June,  1904,  hereinbefore 
referred  to.  We  grant  that  he  was  not  able, 
by  virtue  of  his  position  as  chief  executive 
of  this  order,  either  by  direction  or  indirec- 
tion, to  set  aside  or  suspend  the  operation 
of  one  of  its  laws.  But  this  is  not  the  point. 
His  Itnowledge  of  the  divorce  secured  by  the 
complainant  was  that  of  the  association,  aud 
Its  receipt  of  assessments  and  dues  there- 
after constituted  the  waiver  in  law  insistetl 
upon. 

There  is  another  groimd,  however,  which 
we  regard  as  conclusive  on  this  point  as 
against  the  defendant  It  will  be  seen,  from 
the  statement  hereinbefore  made,  that  the 
representatives  of  the  order  did  not  decline 
to  pay  this  claim  because  of  the  divorce  of 
the  complainant  from  Chas.  C.  Snyder,  the 


986 


122  SOUTHWESTERN  REPOBTEB. 


CTenn. 


assured,  but  on  the  other  and  distinct  ground 
that  his  "death  was  due  solely  and  wholly 
to  the  excessive  nse  of  narcotics,  alcoholic, 
Tlnous,  and  malt  liquors,  and  the  ezcesslve 
nse  of  morphine  and  oCber  opiates."  Having 
taken  this  ground  with  knowledge  of  this 
provision  In  Its  laws,  and  of  the  fact  of  the 
divorce,  It  Is  now  estopped  to  assert  this  lat- 
ter fact  as  being  a  forfeiture  of  complain- 
ant's Interest  In  this  certificate.  8  Cooley's 
Insurance  Briefs,  p.  2680;  Insurance  Com- 
pany V.  Thornton,  97  Tenn.  1,  40  S.  W.  136; 
Insurance  C!o.  v.  Hancock,  106  Tenn.  513, 
62  S.  W.  145,  52  L.  R.  A.  665;  Smith  v. 
Oerman  Insurance  Company,  107  Mich.  270, 
65  N.  W.  236,  30  I*  R.  A.  368;  McCormlck 
V.  Insurance  Co.  163  Pa.  184,  29  Atl.  747. 

This  Is  but  the  application  to  Insurance 
cases  of  the  well-established  rule  "that,  when 
a  party  gives  a  reason  for  his  conduct  and 
decision  touching  anything  Involved  in  the 
controversy,  he  Is  estopped,  after  litiga- 
tion Is  begun,  from  changing  his  ground,  and 
putQng  his  conduct  on  another  and  different 
consideration."  Ault  v.  Dustln,  100  Tenn. 
366,  45  S.  W.  981;  Hallway  Co.  v.  McCar- 
thy, 96  TJ.  S.  258,  24  L.  Ed.  603. 

This  rule  equally  disposes  of  the  conten- 
tion that  the  determination  of  the  medical 
director  of  the  defendant  against  this  claim 
was  conclusive  on  the  complainant,  and  al- 
so as  to  the  effect  under  the  by-laws  of  the 
failure  of  the  complainant  to  appeal  from 
the  decision  of  the  Executive  Committee  to 
the  Oeneral  Counsel. 

Independent,  however,  of  the  views  above 
expressed,  we  think  that  the  present  suit 
could  be  maintained  by  the  complainant  In 
her  own  name,  having  the  legal  title  by 
virtue  bf  this  certificate  In  question  to  the 
fund  provided  for  in  It,  and  that,  under  sec- 
tion 14,  her  recovery  would  inure  to  the 
benefit  of  her  children.  It  Is  not  necessary, 
however,  in  order  to  save  this  claim  In  favor 
of  complainant,  that  this  ground  should  be 
taken,  as  we  are  satisfied  that  the  view's 
already  presented  are  sound,  and  that  she 
is  entitled  In  her  own  right  to  this  recovery. 

This  leaves  open  only  the  question  as  to 
whether  the  death  of  the  assured  was  due 
to  the  excessive  use  of  narcotics,  and  of 
vinous  and  malt  liquors.  That  his  death  was 
the  result  of  suicide,  produced  by  the  in- 
halation of  illuminating  gas,  is  beyond  con- 
troversy. It  is  not  Insisted,  however,  that 
the  death  thus  caused  was  within  the  in- 
hibition of  the  policy.  The  laws  of  the  order 
prevented  the  interposition  of  the  defense 
of  suicide,  where  a  member  had  continued 
in  good  standing  for  a  period  of  ten  years 
or  more,  as  was  the  case  of  the  deceased. 

An  examination  of  the  record  shows  that 
the  overwhelming  weight  6t  the  testimony. 


coming  from  witnesses  who  knew  the  de- 
ceased intimately  for  15  or  20  years,  and 
some  of  them  up  to  the  time  of  his  death, 
is  that  he  was  a  moderate  drinker,  and 
was  not  addicted  to  the  use  of  narcotics  in 
any  form.  His  death,  on  this  record,  can 
be  attributed  to  the  fact  that  the  deceased 
had  become  desperate  from  financial  straits, 
and  on  account  of  his  conduct,  whatever  it 
may  have  been,  which  had  separateil  from 
him  the  present  complainant  and  their  four 
children,  and  the  consciousness  of  tbe  utter 
waste  of  what  might  otherwise  have  been, 
possibly,  a  brilliant  life.  The  statement  of 
the  complainant.  In  the  proofs  of  loss,  with 
regard  to  his  drinking  and  to  the  use  of  mor- 
phine, were  honestly  made  by  her.  She 
had  not  seen  him  for  about  14  years  before 
the  making  of  these  proofs.  While  they  liv- 
ed together  as  man  and  wife,  as  is  shown, 
he  did  drink  moderately,  and,  knowing  this, 
she  answered,  as  to  the  habits  of  the  de- 
ceased as  to  the  use  of  spirituous  or  fer- 
mented liquors,  that  "he  did  drink  prior  to 
leaving  Chattanooga."  In  response  to  the 
question  as  to  whether  he  used  morphine, 
etc.,  she  made  reply,  as  has  been  seen,  "I 
Cbink  he  used  morphine."  This  last  answer 
is  explained  by  her  in  an  affidavit  sabmltted 
to  the  defendant,  when  seeking  a  settlement 
of  her  claim,  and  before  the  institution  of 
the  pi'esent  suit,  as  well  as  in  her  dqtosi- 
tlcm,  by  the  statement  that  prior  to  their 
separation,  while  in  the  city  of  Chicago,  up- 
on one  occasion  she  found  a  white  substance 
in  the  room  occupied  by  herself  and  her 
then  husband,  and,  apprehensive  that  it 
might  be  a  narcotic,  she  sent  it  by  one  of 
their  children  to  a  druggist  for  his  opinion, 
and  the  child  came  back  and  reported  that 
it  was  morphine,  and  that  this  was  the 
incident  that  she  had  In  her  mind  at  the 
time  she  made  this  particular  answer.  She 
stated,  further,  that  she  knew  nothing  since 
their  separation  of  the  habits  of  the  de- 
ceased. 

We  regard  this  explanation  as  entirely  sat- 
isfactory, and  consistent  with  good  faith 
in  pressing  the  present  claim. 

The  chancellor  not  only  gave  the  com- 
plainant a  decree  for  the  amount  of  the  cer- 
tificate and  Interest,  but  allowed  her,  in  ad- 
dition thereto,  25  per  cent  thereon,  under 
chapter  141,  p.  248,  Acts  of  1901.  It  Is  In- 
sisted that  this  act.  In  imposing  this  addi- 
tional liability  on  the  defendant.  Is  void,  in 
that  It  Impaired  the  obligation  of  the  con- 
tract In  question.  This  question  has  been 
presented  and  determined  against  this  In- 
sistence In  both  published  and  unpublished 
opinions.  We  are  entirely  satisfied  vrlth  the 
holding  heretofore  made.  In  all  respects  tbe 
decree  of  the  chancellor  Is  afSrmed. 
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No  particular  acta  are  necessary  in  order 
that  adverse  possession  may  be  actual ;  any 
visible  or  notorious  acts  clearly  showing  an  in- 
tention to  claim  by  adverse  possession  being  suf- 
ficient. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §!  82-89;   Dec.  Dig.  {  16.» 

For  other  definitions,  see  Words  and  Phras- 
«8,  vol.  1,  pp.  227-236;   vol.  8,  p.  7568.] 

2.  Adtersc  Possession  (8  30*)— Notobiety— 
Sufficiency. 

Defendant,  a  nonresident,  agreed  to  allow 
certain  persons  to  fence  the  land  m  controversy, 
and  graze  their  cattle  thereon,  they  to  look  aft- 
er the  land  for  him.  They  inclosed  it  with  a 
wire  fence,  and  maintained  it  for  the  statutory 
period,  except  when  It  was  occasionally  broken 
by  high  water.  No  part  of  the  land  was  clear- 
ed, and  no  bniidings  were  erected  thereon. 
Held,  that  defendant's  possession  was  sufficient- 
ly notorious  to  be  adverse. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |$  126,  127;  Dec.  Dig.  i 
30.*] 

3.  Adverse  Possession  (J  44*)— Oontiiiuitt 

— INTEBRUPTION. 

That  the  wire  fence  by  which  an  adverse 
claimant  inclosed  the  land  was  occasionally 
brolcen  by  spring  floods,  after  which  it  would  be 
repaired  to  hold  cattle,  did  not  break  the  con- 
tinuity of  bis  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  226-231 ;   Dec.  Dig.  44.*] 

Appeal  from  White  Cbancery  Court;  John 
E.  Martlneau,  Chancellor. 

Action  by  A.  C.  McComb  against  G.  R. 
Saxe.  Prom  a  decree  for  defendant,  plain- 
tiff appeals.    Afflrmed. 

S.  Brundldge,  Jr.,  and  Harry  Weelly,  for 
appellant    J.  H.  Harrod,  for  appellee. 

Mcculloch,  c.  j.   Appellant,  a.  o.  mc- 

Comb,  Instituted  this  action  In  the  chancery 
court  of  White  county  against  appellee,  G. 
B.  Saxe,  to  quiet  his  title  to  a  tract  of 
land  containing  320  acres.  He  derailed 
title  from  the  government,  and  alleged  that 
appellee  was  claiming  title  under  a  piurchase 
from  the  administrator  of  the  estate  of  one 
Pickett,  who  was  one  of  the  owners  of 
the  land  in  appellant's  chain  of  title,  and 
who  conveyed  the  same  during  his  lifetime 
to  appellant's  grantor.  Appellee  answered, 
claiming  title  to  the  land  by  adverse  posses- 
sion under  color  of  title  for  more  than  seven 
years  prior  to  the  commencement  of  the  ac- 
tion. The  chancellor  found  from  the  testi- 
mony that  appellee  had  held  actual,  open, 
and  notorious  possession  of  the  land  for 
more  than  seven  years  under  color  of  title, 
and  sustained  his  plea  of  the  statute  of  lim- 
itations. Decree  was  rendered  accordingly 
against  appellant,  and  he  appealed  to  this 
court. 

There  is  practically  no  conflict  in  the  tes- 
timony.    The  lands  are  wild  and  unculti- 


agreement  with  certain  persons  In  White 
county  engaged  In  the  stock  business,  where- 
by he  agreed  to  allow  said  parties  to  In- 
close the  lands  In  controversy  with  a  fence 
so  that  it  could  be  used  for  grazing  stock, 
and  on  condition  that  they  would  look  after 
the  lands  for  appellee  and  preserve  the  tim- 
ber. They  were  to  build  the  fence  at  their 
own  expense.  These  parties  Inclosed  the  land 
with  a  wire  fence  stretched  partly  on  trees 
and  partly  on  posts  set  In  the  ground.  It 
was  constructed  of  from  one  to  three  strands 
of  wire.  The  lands  were  used  as  pasture 
lands,  and  the  fence  has  thus  been  maintain- 
ed continuously  from  that  time  to  tbe  pres- 
ent, except  that  occasionally  the  fence  would 
be  broken  In  the  spring  of  the  year  In  times 
of  high  water,  but  would  be  Immediately 
repaired  as  soon  as  the  water  went  off,  in 
order  to  hold  the  live  stock.  No  part  of  the 
land  was  ever  cleared,  and  no  building  of 
any  kind  was  ever  placed  thereon.  It  is 
Insisted  that  these  acts  were  not  of  suf- 
ficient notoriety  to  give  title  by  limitation. 
But  we  do  not  agree  with  this  contention. 
The  correct  rule  on  this  subject  Is  stated 
as  follows:  "No  particular  act  or  series  of 
acts  are  necessary  to  be  done  on  the  land 
in  order  that  the  possession  may  be  actual. 
Any  visible  or  notorious  acts  which  clearly 
evidence  an  intention  to  claim  ownership 
and  possession  will  be  sufficient  to  establish 
a  claim  of  adverse'  possession."  Tiedeman 
on  Real  Property  (3d  Ed.)  {  405.  It  is  not 
essential  that  there  shall  be  buildings  on  tbe 
lands  In  order  to  claim  actual  adverse  pos- 
session, nor  that  any  part  thereof  shall  be 
in  cultivation.  It  is  sufficient  If  the  claim- 
ant notoriously  occupies  a  visible  relation 
to  the  land  which  is  sufficient  to  put  the  true 
owner  on  notice  that  bis  rights  are  Invaded. 
In  other  words,  the  claimant  must  exercise 
such  acts  of  ownership  and  occupancy  as 
are  sufficient  to  "hoist  his  flag"  over  the 
lands,  so  that  all  may  observe  it  And  he 
must  continue  those  acts  without  a  break, 
80  as  to  keep  the  flag  flying.  In  Carpenter 
v.  Smith,  76  Ark.  447,  88  S.  W.  97C,  we  held 
that  where  a  party  fenced  a  portion  of  a 
tract  of  land  with  a  three-wire  fence  for 
the  purpose  of  penning  cattle  thereon  at 
certain  seasons  of  the  year,  and  also  for  the 
purpose  of  preserving  it  for  hay  cutting, 
these  were  sufficient  acts  of  adverse  posses- 
sion, which,  continued  during  the  statutory 
period,  gave  title  by  limitation.  The  occa- 
sional damage  done  to  the  fence  in  times 
of  high  water,  where  the  same  was  repaired, 
was  not  sufflcifent  to  break  the  continuity  of 
possession.  Robinson  y.  Nordman,  75  Ark. 
593,  88  S.  W.  592.    There  Is  no  evidence  that 
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the  actual  possession  avguired  In  the  man- 
ner indicated  above  was  ever  abandoned. 

The  decree  of  the  chancellor  is  fully  sus- 
tained by  the  evidence,  and  the  same  is 
therefore  afOnned. 


FIRST  NAT.   BANK   OF   BATESVILLB  ▼. 
BOARD    OF    EQUALIZATION    OF   IN- 
DEPENDENCE COUNTY. 
(Supreme  Court  of  Arkansas.    Not.  16,  1900.) 

1.  Taxation  (§  7*)  —  Pbopebtt  Subject  to 
Taxation— tiNiTED  States  Bonds. 

United  States  bonds  are  not  subject  to 
state   taxation. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  J§  19,  20;  Dec.  Dig.  S  7.'] 

2.  Taxation  (8  10*)  —  National  Banks  — 
State  Taxation. 

Rev.  St.  U.  S.  §8  5214,  5210  (U.  S.  Comp. 
St  1901,  pp.  8300,  3302),  imposing  a  federal 
tax  on  national  banks,  and  authorizing  any 
state  to  tax  the  shares  in  national  l>anks,  sub- 
ject to  the  restriction  that  such  tax  shall  not 
be  at  a  greater  rate  than  is  assessed  on  other 
moneyed  capital  in  tlie  hands  of  individual  citi- 
zens of  the  state  and  authorizing  the  state  to 
tax  the  real  property  of  national  banlcs  to  the 
same  extent  as  other  real  property  is  taxed, 
limit  the  state  power  to  tax  national  hanksL 
and  confine  taxation  to  the  shares  of  stock  and 
to  an  assessment  of  real  estate  of  the  bank. 

[Eld.   Note.— For   other   cases,   see  Taxation, 
Cent  Dig.  |8  23-26;    Dec.  Dig.  <  Ift*] 

3.  Taxation  (|   ii»)  —  National  Banes  — 
State  Taxation. 

A  state  may  tax  shares  of  stock  in  a  na- 
tional bank  at  their  actual  value,  without 
regard  to  the  fact  that  a  part  or  the  whole  of 
the  capital  stock  of  the  bank  is  invested  in  non- 
taxable bonds,  as  taxation  of  the  shares  is  not 
taxation  either  of  the  capital  stock  or  of  the 
nontaxable  bonds. 

[Ed.   Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  SS  27-29;   Dec.  Dig.  §  11.*] 

4.  Taxation    (§  •  12»)  —  National    Banks  — 
State  Taxation. 

Kirby's  Dig.  §8  6902,  691&-6824,  requiring 
every  bank  to  annually  deliver  to  the  assessor 
a  statement  of  the  amount  of  capital,  undivided 
profits,  value  of  monejra,  credits,  etc.,  the  amount 
loaued  to  or  deposited  with  the  bank,  and  pro- 
viding that  the  shares  in  banks  taxable  by  law 
Khali  be  listed  by  the  officers  thereof  showing 
the  names  of  the  persons  owning  the  same,  and 
that  the  taxes  assessed  on  the  shares  of  stock 
thus  listed  shall  be  paid  by  the  bank,  etc., 
provide  for  the  taxation  of  the  shares  of  na- 
tional bank  stock,  and  not  the  capital  stock  of 
the  bank  itself,  and  the  requirement  of  a 
schedule  setting  forth  the  enumerated  things  is 
merely  intended  as  a  method  of  arriving  at  the 
valuation  of  the  shares,  so  that  the  statute  meets 
the  requirement  of  Rev.  St  U.  S.  8  5219  (U. 

5.  Comp.  St  1901,  i>.  3502),  authorizing  the 
taxation  of  the  shares  in  national  banks,  subject 
to  the  restriction  that  the  tax  shall  not  be  at  a 
greater  rate  than  is  assessed  on  other  moneyed 
capital,  etc. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  i  12.*] 

■;.  Taxation    (8    12*)— National    Banks- 
State  Taxation. 

Assessing  officers  whe  levied  an  assessment 
in  solido  against  a  national  bank  as  agent  of 
its  stockholders  did  not  thereby  discnminate 
against  the  bank  merely  because  they  failed  to 


assess  the  shares  of  stock  in  the  same  manner 
in  which  shares  of  stock  in  other  like  institu- 
tions were  asseased. 

[Ed.  Note. — For  other  eases,  see  Taxation. 
Dec.  Dig.  8    12.*] 

Appeal  from  Circuit  Court,  Independence 
County;   Frederick  D.  Fnlkereon,  Judge. 

Proceedings  by  the  First  National  Bank  of 
Batesvllle  against  the  Board  of  Equalization 
of  Independence  County,  to  obtain  a  reduc- 
tion of  an  assessment  for  taxation.  From  a 
judgment  of  the  circuit  court  sustaining  the 
action  of  the  Board  of  E<iualization  render- 
ed on  appeal  from  a  judgment  of  the  coun- 
ty court  sustaining  such  action,  the  banls 
appeals.    Affirmed. 

Ernest  NeiU  and  McCaleb  &  Reeder,  for  ap- 
pellant Hal  L.  Norwood,  Atty.  Gen.,  C  A. 
Cunningham,  Asst  Atty.  Gen.,  Sam  M.  Cas- 
ey, and  Morris  Cohn,  for  appellee. 

Mcculloch,  C.  3.  Appellant,  a  national 
banking  corporation  domiciled  and  doing 
business  at  Batesvllle,  Ark.,  listed  with  the 
tax  assessor  the  amount  of  Its  capital  stock 
and  undivided  profits,  deducting  therefrom 
the  amount  of  capital  stock  invested  In  real 
estate  and  In  bonds  of  the  United  States. 
The  county  board  of  equalization  struck  oat 
the  deduction  for  said  investment  in  bonds, 
and  on  successive  appeals  to  the  county  and 
circuit  courts  the  action  of  the  board  was 
sustained.    The  bank  appealed  to  this  court 

The  question  at  Issue  on  this  appeal  is 
whether,  under  the  statutes  of  this  state  and 
the  federal  statutes,  the  capital  stock  of  a 
national  bank.  Invested  In  bonds  of  the  Unit- 
ed States,  can  be  included  In  assessments  for 
taxation.  This  question  involves  primarily  a 
construction  of  our  own  statutes — ^whether 
they  authorize  an  assessment  against  shares 
of  stock  In  banks  or  against  the  capital 
stock  of  the  bank  Itself,  or  against  both. 
Let  It  be  understood  In  the  beginning  that  a 
state  cannot  levy  a  tax  upon  bonds  of  the 
United  States,  for  such  property  is  not  8nl>- 
ject  to  taxation.  Neither  can  the  state  levy 
a  tax  upon  tlie  capital  and  assets  of  a  na- 
tional bank.  This,  too,  is  exempt  from  state 
taxation.  The  limit  of  the  taxing  power  of 
a  state  with  respect  to  a  national  bank  is  as 
to  the  real  estate  owned  by  the  Instltation 
and  the  shares  of  stock  therein.  Rev.  St.  V. 
S.  81  5214.  5219  (U.  S.  Comp.  St  1901.  pp. 
3500,  3502). 

Section  5214  declares  that.  In  lieu  of  all 
existing  taxation,  a  national  bank  shaU  semi- 
annually pay  to  the  Treasurer  of  the  United 
States  one-half  of  1  per  centum  upon  the 
average  amount  of  its  notes  In  circulation, 
one-fourth  of  1  per  centum  upon  the  average 
amount  of  deposits,  and  one-fourth  of  1 
per  centum  upon  the  average  amount  of  its 
capital  stock  not  Invested  in  United  State<< 
bonds.  Section  5219  reads  as  follows: 
"Nothing  herein  shall  prevent  all  the  shares 
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state  within  which  the  association  Is  locat- 
«d;  but  the  Legislature  of  each  state  may 
determine  and  direct  the  manner  and  place 
of  taxing  all  the  shares  of  national  banking 
associations  located  within  the  state,  subject 
only  to  the  two  restrictions,  that  the  taxa- 
tion shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  dtzens  of  such  state, 
and  that  the  shares  of  any  national  banking 
association  owned  by  nonresidents  of  any 
state  shall  be  taxed  In  the  city  or  town 
where  the  bank  is  located,  and  pot  else- 
where. Nothing  herein  shall  be  construed  to 
exempt  the  real  property  of  associations 
from  either  state,  county  or  municipal  taxes, 
to  the  same  extent,  according  to  its  value,  as 
other  real  property  is  taxed."  The  latter 
section  Is  declared  to  be  the  limit  of  the 
state's  power  to  tax  national  banks.  "This 
section,  then,  of  the  Revised  Statutes  is  the 
measure  of  the  power  of  a  state  to  tax  na- 
tional banks,  their  property,  or  their  fran- 
chises. By  its  unambiguous  provisions  the 
power  Is  confined  to  a  taxation  of  the  shares 
of  stock  In  the  names  of  the  shareholders, 
and  to  an  assessment  of  the  real  estate  of 
the  bank.  Any  tax,  therefore,  which  is  In 
excess  of,  and  not  In  conformity  to,  these 
requirements  Is  TOld."  Owensboro  Nat.  Bank 
v.  Owensboro,  173  U.  S.  664,  19  Sup.  Ct.  537, 
43  L.  Ed.  850;  Louisville  Third  Nat.  Bank 
V.  Stone,  174  U.  S.  432,  19  Sup.  Ct  759,  43 
l».  Ed.  1035;  Rosenblatt  v.  Johnston,  104 
U.  S.  462,  26  L.  Ed.  832. 

The  capital  stock  of  a  national  bank  Is 
exempt  from  state  taxation.  So  are  United 
States  bonds  exempt  from  state  taxation. 
But  a  state  may  tax  shares  of  stock  In  a 
national  bank  at  their  actual  value,  without 
r^ard  to  the  fact  that  a  part  or  the  whole 
of  the  capital  stock  of  the  bank  may  be  in- 
vested in  nontaxable  bonds  and  securities; 
for  taxation  of  the  shares  of  stock  is  not 
taxation  either  of  the  capital  stock  of  the 
bank  nor  of  the  nontaxable  bonds  Jn  which 
the  same  may  be  invested.  Van  Allen  v. 
Assessors,  3  Wall.  573,  18  L.  Ed.  229 ;  People 
V.  Tax  Commissioners,  4  Wall.  244,  18  L.  Ed. 
344; '  National  Bank  v.  Commonwealth,  9 
Wall.  353,  19  "L.  Ed.  701 ;  Hepburn  v.  School 
Directors,  23  Wall.  480,  23  L.  Ed.  112 ;  Pal- 
mer V.  McMahon,  133  U.  S.  660,  10  Sup.  Ct. 
324,  33  Ia  Ed.  772;  Bank  of  Commerce  v. 
Tennessee,  161  tJ.  S.  134,  16  Sup.  Ct.  466, 
40L.  Ed.  645;  First  Nat.  Bank  r.  Chehalls 
County,  168  U.  S.  440,  17  Sup.  Ct.  629,  41  t. 
BM.  1069;  Merchants',  etc..  Bank  v.  Penn- 
sylvanU.  167  U.  S.  461,  17  Sup.  Ct  829,  42 
U  Ed.  236. 

The  question  which  arises,  then,  is  wheth- 
er the  assessment  in  this  state  is  for  the 
purpose  of  taxing  the  capital  stock  of  the 
bank,  or  for  the  purpose  of  taxing  the  shares 


stock.  A  section  of  the  revenue  act  provides 
that  "no  person  shall  be  required  to  include 
in  his  statement,  as  a  part  of  the  personal 
property,  moneys,  credits,  investments  In 
bonds,  stocks,  joint-stock  companies  or  oth- 
erwise which  he  Is  required  to  list,  any  share 
or  portion  of  the  capital  Stock  or  property 
of  any  company  or  corporation  which  is  re- 
quired to  list  or  return  its  capital  and  prop- 
erty for  taxation  In  this  state."  Section 
6902,  Kirby's  Dig. ;  Dallas  County  T.  Banks, 
87  Ark.  484,  113  S.  W.  37. 

The  other  provisions  of  our  revenue  laws 
relating  especially  to  banking  concerns  form 
a  part  of  the  general  revenue  act  of  1883 
(Acts  1883,  p.  199),  and,  as  amended  by  sub- 
sequent acts,  read  as  follows: 

"Sec.  29.  Every  corporation,  company,  In- 
dividual person  or  association  of  persons, 
whether  authorized  by  law  to  issue  notes 
for  circulation  or  not,  that  shall  keep  an  of- 
fice, counting  house,  or  other  place  for  the 
transaction  of  business  in  this  state,  and 
shall  discount,  buy  or  sell  exchange  notes, 
bonds,  stocks,  certificates  of  public  debt,  or 
other  evidences  of  debt,  claims  or  demands 
with  a  view  to  profit,  shall  be  deemed  a 
bank  within  the  meaning  of  this  act. 

"Sec.  30.  EXery  bank  shall  annually  on 
the  first  Monday  in  July  in  each  year  make 
out  and  deliver  to  the  assessor  a  correct 
statement  attested  by  the  oath  of  the  presi- 
dent and  cashier  of  such  bank,  or  If  there 
be  no  president  or  cashier  then  by  the  oath 
of  the  principal  manager  and  principal  ac- 
countant of  such  bank,  setting  forth :  First. 
The  amoimt  of  capital,  whether  divided  Into 
shares  or  not,  actually  paid  In  or  secured  to 
be  paid  by  note  or  otherwise,  or  in  any  man- 
ner procured  or  furnished,  to  be  employed 
In  Its  banking  business.  Second.  The  amount 
of  undivided  profits  arising  from  such  busi- 
ness belonging  to  the  bank,  whether  In  its 
possession  or  subject  to  its  control,  or  loan- 
ed or  otherwise  Invested  for  Its  benefit 
Third.  The  value  of  moneys,  credits  or  oth- 
er i>ersonal  property  converted  into  bonds  or 
other  securities  of  the  United  States,  or  of 
this  state,  not  taxed  In  the  year  Immediately 
preceding  the  first  Monday  In  June  of  the 
year  in  which  the  assessment  is  made,  and 
which  said  bonds  or  securities  on  said  first 
Monday  In  June  were  in  the  possession  or 
control  of  such  bank.  Fourth.  The  amount 
loaned  to  or  deposited  with  such  bank  for  a 
term  certain,  or  which  by  agreement  or  un- 
derstanding between  the  parties  Is  not  to  be 
withdrawn  on  demand,  excepting  the  amount 
which  may  have  been  deposited  with  any 
bank  established  as  a  clearing  house,  for  the 
redemption  of  the  notes  of  banks  making 
such  deposits,  and  on  which  no  Interest  Is 
charged  or  received  by  the  bank  making  such 
deposit    Which  several  amounts  shall  truly 


day  In  June,  and  sball  be  added  together, 
and  the  ^  gross  sum  so  produced  shall  be 
deemed  the  amount  of  property  employed  In 
banking,  for  the  then  current  year,  by  such 
bank.  The  shares  of  persons  In  banks  tax- 
able by  law,  that  the  holders  or  owners 
thereof  are  not  required  to  list  In  person  by 
the  provisions  of  this  act,  shall  be  listed  by 
the  president  or  principal  accounting  officer 
or  agent  thereof,  showing  the  name  or  names 
of  the  person  owning  or  holding  the  same. 
The  taxes  assessed  upon  the  shares  of  stock 
thus  listed  shall  be  paid  by  the  corporation, 
or  company  respectively,  and  they  may  re- 
coyer  from  the  owner  or  owners  of  such 
shares  the  amount  of  taxes  to  be  paid  by 
them,  or  deduct  the  same  from  the  dividend 
accruing  on  such  shares,  and  the  amount 
paid  shall  be  a  lien  on  such  shares  respective- 
ly, and  shall  be  paid  before  a  transfer  of 
such  stock  or  shares  can  be  made. 

"Sec.  31.  The  assessor  shall  return  to  the 
clerk  of  the  county  court  the  statement  de- 
scribed In  section  thirty  made  by  any  bank 
in  his  county,  and  the  amount  so  returned 
shall  be  placed  upon  the  tax  books  of  the 
county  and  taxed  as  other  personal  property 
in  such  city,  town,  ward  or  school  districts 
as  fiie  same  may  l>e  situate."  Sections  691&- 
6924,  Kirby's  Digest 

It  is  seen  that  these  sections  apply  to  all 
banks,  and  of  course  include  national  banks. 
If  the  statute  be  held  to  provide  for  the  tax- 
ation of  the  property  of  national  banks,  it  is 
to  that  extent  void,  for  this  is  beyond  the 
taxing  power  of  the  state;  and,  unless  the 
statute  he  held  to  tax  the  shares  of  stock. 
Instead  of  the  property  of  the  bank  Itself, 
then  the  shares  of  stock  in  a  national  bank 
escape  state  taxation  altogether.  -  Did  the 
Legislature  Intend  any  such  result?  This 
court  has  never  construed  the  statute  in  a 
way  that  could  have  any  bearing  on  the  pres- 
ent question.  In  Hempstead  County  v.  Hemp- 
stead County  Bank,  73  Ark.  515,  84  S.  W. 
715,  we  merely  held  that,  in  summing  up 
the  valuation  of  the  property  of  a  bank  for 
taxation  purposes,  the  amount  of  capital 
stock  invested  in  real  estate  should  be  de- 
ducted. But  this  is  not  inconsistent  with 
the  conclusion,  either  one  way  or  the  other, 
on  the  proposition  whether  the  shares  of 
stock  are  to  be  taxed. 

In  the  state  of  Washington  a  statute  (Laws 
1891,  p.  280,  c.  140)  is  in  force  which,  we 
think,  is,  so  far  as  the  present  question  is 
concerned,  substantially  like  our  statute.  It 
reads  as  follows : 

"Sea  21.  Every  individual,  firm,  corpora- 
tion or  association  of  persons  carrying  on  a 
general  banking  business  in  this  state,  wheth- 
er the  same  has  been  organized  under  the 
banking  laws  of  this  state  or  of  the  United 
States,  or  conducted  under  the  style  of  pri- 
vate bankers,  shall  be  assessed  and  taxed 


Annually,  at  such  times  as  provided  for  list- 
ing property  for  taxation,  every  sudi  bank 
or  banking  association  as  contemplated  in 
this  section  shall,  by  its  accounting  ofBcer, 
furnish  the  coun^  or  city  assessor  a  state- 
ment, verified  by  oath,  giving  the  amount  of 
paid-up  capital  stock,  the  amount  of  surplus 
or  reserve  fund  and  the  amount  of  undivid- 
ed profits  of  such  bank  or  banking  associa- 
tion. The  aggregate  amonnt  of  capital,  sur- 
plus and  undivided  profits  shall  be  assessed 
and  taxed  as  other  like  property  in  this  state 
is  assessed  and  taxed :  Provided,  at  the  time 
of  listing  the  capital  stock,  the  amount  and 
description  of  Its  legally  authorized  invest- 
ments in  real  estate  shall  he  assessed  and 
taxed  as  other  real  estate  is  assessed  and 
taxed  under  this  act,  and  the  assessor  shall 
deduct  the  amount  of  such  investments  in 
real  estate  from  the  aggregate  amount  of 
such  capital,  surplus  and  undivided  profits, 
and  the  remainder  then  taxed  as  above  pro- 
vided." 

"Sec.  23.  Each  bank  and  banking  associa- 
tion shall  be  liable  to  pay  any  taxes  assessed 
against  them  as  the  agent  of  each  of  its 
shareholders,  owners  or  owner,  under  the- 
provisions  of  this  act,  and  may  pay  the  same 
out  of  their  undivided  profit  account,  or 
charge  the  same  to  their  expense  account,  or 
to  the  accounts  of  such  shareholders,  own- 
ers or  owner,  in  proportion  to  their  owner- 
ship." 

The  Supreme  Court  of  that  state,  in  the 
case  of  Paul  v.  McGraw,  3  Wash.  St  296, 
28  Pac.  532,  construed  the  statute  to  author- 
ize the  taxation  of  shares  of  stock  of  all 
banks,  including  national  banks,  the  same  to 
be  assessed  in  the  name  of  the  bank  and 
charged  against  shareholders.  The  court  in 
Its  opinion  summed  up  the  reasons  for  that 
conclusion  as  follows:  "We  know  that  tfae- 
Legislature  must  have  had  In  mind :  (1)  That 
the  capital  of  national  banks  could  not  be 
taxed  at  all ;  (2)  that  the  shares  of  such 
banks  could  be  taxed,  provided  that  the  shares 
of  state 'banks  were  taxed,  and  at  the  same- 
rates  as  state  bank  shares  and  other  moneyed 
capital;  (3)  that  the  shares  of  nonresldnttB 
of  the  state  could  only  be  taxed  at  the  place 
where  the  bank  is  located ;  (4)  that  while  all 
the  property  in  the  state  is  required  to  be 
taxed,  it  can  only  be  taxed  once;  (5)  that 
the  very  easiest  and  simplest  way  to  collect 
the  tax  on  property  of  this  kind  is  ity  the 
garnishment  method,  approved  In  ■National 
Bank  v.  Commonwealth,  supra,  and  actually 
In  operation  in  the  state  and  territory  for 
many  years." 

In  the  later  case  of  First  National  Bank  v. 
Ohehalis  County,  6  Wash.  64,  S2  Pac.  1051, 
the  court  held  that  (quoting  fr«n  the  syl- 
labus) :  "The  assessment  of  the  capital  stodc 
of  a  national  bank,  made  to  the  bank  in  sol- 
ido,  is  valid."    The  latter  case  went  to  the 
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court  was  sustained.  Mr.  Justice  Sblras,  In 
dellTering  the  <^lulon  of  the  court  In  that 
case,  said :  "It  this  section  [referring  to  sec- 
tion 21  at)oye  quoted]  stood  alone,  there 
might  be  ground  for  the  contention  that  It 
contemplates  taxation  of  the  capital  of  the 
bank.  But  section  23  of  the  statute  provides 
that  'each  bank  and  banking  association  shall 
be  liable  to  pay  any  taxes  assessed  against 
them  as  the  agent  of  each  of  its  sharehold- 
ers, owners  or  owner  under  the  provisions 
of  this  act,  and  may  pay  the  same  out  of 
their  Individual  profit  account  or  charge  the 
same  to  their  expense  account,  or  to  the  ac- 
counts of  such  shareholders,  owners  or  own- 
er In  proportion  to  their  ownership.'  The 
Supreme  Court  of  Washington  held  in  this 
case  that  these  two  sections  are  to  be  read 
together,  and  that,  so  read,  their  provisions 
are  not  inconsistent  with  those  of  the  fed- 
eral statute.  That  the  two  sections  of  the 
state  law  should  be  read  together  Is  obvious- 
ly proper;  and,  at  any  rate,  we  are  bound 
by  the  Judgment  of  the  Supreme  Court  of 
the  state  in  the  mere  matter  of  the  construc- 
tion of  that  law." 

These  decisions  are  precisely  in  point,  for 
they  construe  statutes  which  are  substantial- 
ly like  our  own,  and  their  persuasive  force 
cannot  be  escaped.  The  reasoning  upon  which 
they  are  based  goes  to  sustain  the  contention 
that  our  statutes  are  Intended  to  tax  the 
shares  of  stock  in  banks,  and  not  to  tax  the 
capital  of  the  bank  Itself,  and  that  tMs  tax- 
ation and  the  method  in  which  it  is  enforced 
Neither  offend  against  the  federal  statutes, 
nor  transcend  the  taxing  powers  of  the  state. 
The  federal  statutes  do  not  restrict  the 
state's  form  or  method  of  levying  and  collect- 
ing the  tax.  If  the  tax  is  levied  on  the 
shares  of  stock,  the  cases  already  cited  es- 
tablish the  principle  that  the  tax  may  be  col- 
lected by  assessment  in  solido  against  the 
bank  as  the  agent  of  its  shareholders. 

Mr.  Justice  Miller,  in  delivering  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  In  National  Bank  v.  Commonwealth, 
9  Wall.  853,  19  U  Ed.  701,  said:  "It  is 
strongly  urged  that  it  is  to  be  deemed  a  tax 
on  the  capital  of  the  bank,  because  the  law 
requires  the  ofiScers  of  the  bank  to  pay  this 
tax  on  the  shares  of  its  stockholders.  Wheth- 
er the  state  has  the  right  to  do  this  we  will 
presently  consider,  but  the  fact  that  it  has 
attempted  to  do  it  does  not  prove  that  the 
tax  is  anything  else  than  a  tax  on  these 
shares."  It  is  true  the  Supreme  Court  of 
the  United  States,  in  Owensboro  National 
Bank  v.  Owensboro,  supra,  said  that  a  tax 
on  a  franchise  and  property  of  a  national 
bank  was  not  equivalent  to  a  tax  on  the 
shares  of  stock  therein,  or  vice  versa;  for 
It  said  that  that  rule  would  render  illegal 
a  state  tax  on  shares  of  stock.  But  that 
was  said  In  a  case  which  involved  the  va- 


an  intention  to  overrule  former  opinions  in 
which  it  was  held  that  an  assessment  in 
solido  against  the  bank,  paid  by  the  bank 
and  collected  from  its  shareholders,  is  valid 
We  are  therefore  of  the  opinion  that  the 
revenue  statutes  of  this  state  now  under 
consideration  provide  for.  the  taxation  of 
shares  of  stock,  and  not  the  capital  stock  of 
the  bank  Itself,  and  that  the  method  of  as- 
sessment prescribed  by  this  statute,  in  re- 
quiring the  bank  to  file  a  schedule  setting 
forth  the  things  enumerated,  is  merely  in- 
tended as  a  method  of  arriving  at  the  val- 
uation of  the  shares  of  stock.  The  statute 
contemplates  the  assessment  of  the  tax  in 
solido  against  the  bank,  as  trustee  for,  or 
agent  of,  its  stockholders,  the  same  to  be 
paid  by  the  bank  and  collected  from  its 
stockholders.  The  statute  meets  every  re- 
quirement of  the  federal  statute.  It  applies 
to  all  banking  concerns  alike,  either  state  or 
national,  without  discrimination,  and  pro- 
vides that  the  shares  of  stock  "be  taxed  in 
the  city  or  town  where  the  bank  la  located." 
Under  any  other  construction  of  the  statute 
shares  of  stock  In  national  banks  would  es- 
cape taxation  altogether.  This  construction 
does  no  violence,  as  contended,  to  the  lan- 
guage of  the  statute.  The  third  subdivision 
of  the  section,  hereinbefore  quoted,  does 
not,  as  claimed,  exempt  "the  value  of  mon- 
eys, credits,  or  other  personal  property  con- 
verted Into  bonds  or  other  securities  of  the 
United  States,  or  of  this  state"  during  the 
preceding  year;  for  it  expressly  requires 
banks  to  list  such  items.  Nor  does  the  fact 
that  the  statute  requires  the  listing  of  time 
deposits  show  that  this  construction  was 
not  intended.  Such  items  constitute  the 
working  capital  of  the  bank,  and  may  well 
be  considered  in  arriving  at  a  correct  esti- 
mate of  the  value  of  the  assets  of  the  bank 
or  of  its  shares  of  stock. 

It  is  contended  that  the  assessment  in 
this  case  discriminated  against  the  shares 
of  stock  in  this  bank;  and  in  support  of 
this  contention  it  is  shown  that  the  assessor 
and  board  of  equalization  had  failed  to  as- 
sess the  Bhareft  of  stock  of  three  state  banks 
in  the  same  county.  This  appears  from  an 
agreed  statement  of  facts  in  the  record. 
But  we  do  not  understand  from  this  that 
the  shares  of  stock  escaped  taxation  alto- 
gether. What  we  lAiderstand  the  stipulation 
to  mean  is  that  the  shares  of  stock  In  the 
state  banks  named  were  not  separately  as- 
sessed against  the  Individual  shareholders. 
There  is  no  showing  here  that  there  was 
any  discrimination  against  this  bank  in  fail- 
ing to  assess  the  shares  of  stock  therein  la 
the  same  manner  in  which  shares  of  stock 
in  other  like  institutions  were  assessed. 

We  are  of  the  opinion  that  the  Judgment 
of  the  circuit  court  is  correct,  and  the  same 
is  affirmed. 
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LATHAM  r.  FIRST  NAT.  BANK  OF 
PT.  SMITH. 

(Supreme  Oourt  of  Arkansaa.     Not.  22,  1909.) 

1.  Vendor  and  Pubchaseb  (f  196*)— Riobtb 
OF  Parties— EsNTs. 

Where  property  conTeyed  in  fee  is  rented 
at  the  time  of  the  conveyance,  rent  falling  due 
after  the  conveyance  passes  to  the  (rantee,  un- 
less the  conveyance  reserves  the  same  to  the 
grantor. 

[Bd.  Note. — ^Tor  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  404 ;   Dec.  Dig.  f  196.*] 

2.  Husband  and  Wife  (i  138*)— Acthobitt 
OP  Husband  as  Wife's  AQia^T— ISvidence. 

Evidence  held  not  to  show  that  a  husband, 
with  authority  as  his  wife's  agent  to  collect  her 
rents  and  ase  them  for  household  purposes,  bad 
authority  to  use  the  rents  for  other  purposes. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig,  $  527;   Dec  Dig.  f  138.*] 

3.  Husband  and  Wins  (S  138*)  — Acts  of 
Husband  as  Wife's  Aoent— Knowi£dge 
of  Pwnoipai/— Evidence. 

ESvidence  held  not  to  show  that  the  wife 
knew  that  the  husband  had  exceeded  bis  author^ 
ity  as  agent  by  assigning  her  contract  of  lease 
to  secure  his  note. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  527 ;   Dec.  Dig.  §  138.*] 

4.  PwNciPAi.  AND   Agent  (S  122*)  —  Self- 

SEBVINO       DECLABATIONS  —  AUTHOBITY      OF 

Agent. 

Declarations  of  an  agent  that  he  owned  a 
lease  contract  belonging  to  his  principal,  and 
that  a  bank  loaning  him  money  could  have  it 
as  security,  and  that  his  principal  ttad  lent  bim 
the  rents  to  help  him  along,  would  not  establish 
authority  on  his  part  to  do  such  acts  as  against 
the  principal,  since  the  authority  of  an  agent 
cannot  be  established  by  his  own  declarations. 

[EM.  Note.— For  other  cases,  see  Principal  and 
.\gent.  Cent  Dig.  Ii  416,  417;  Dec.  Dig.  i 
122.*] 

5.  Pbincifai.  and  Agent  (J  150*)- Acts  Be- 
yond Scope  of  Agency— Ijabilitt  of  Pbin- 

OIFAL. 

'  A  principal  is  not  bound  by  the  acts  and 
declarations  of  an  agent  beyond  the  scope  of 
his  authority. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  fS  566,  657;  Dec.  Dig.  § 
150.*] 

6.  Pbincipal  and  Agent  (J  147*)— Scope  of 
Agency- Dtrrr  of  Person  Dealing  with 
Agent. 

A  person  dealing  with  an  agent  is  bound  to 
ascertain  the  nature  and  extent  of  his  authority, 
and  has  no  right  to  trust  to  the  mere  presumi>- 
tlon  of  authority,  nor  to  tl>e  mere  assumption 
thereof  by  the  agent 

[EJd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  g  529;   Dec.  Dig.  t  147.*] 

7.  Appeal  and  Error  (g  1009*)— Review- 
Ceanceby  Cases — Evidence. 

Where  a  chancery  case  reaches  the  Supreme 
Court,  it  must  be  decided  on  the  competent  evi- 
dence. 

[Dd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3970-3978;  Dec  Dig.  i 
1009.*] 

Appeal  from  Sebastian  Chancery  Court,  Ft. 
Smith  District;  J.  Virgil  Bourland,  Chancel- 
lor. 

Action  by  the  First  National  Bank  of  Ft 


Smith  against  Daisy  B.  Latham.    Decree  for 
plaintiff,  and  defendant  appeals.    Bereraed. 
with  directions  to  enter  decree  for  defendant        ] 
and  dismiss  complaint 

On  December  15,  1906,  aH>ellee  loaned  to 
W.  F.  Latham  $1,000,  for  which  Latham  ez-  | 
ecuted  his  note,  due  60  days  after  date.  The 
note  was  not  paid,  and  appellee  bronght  this 
suit  to  recover  the  amount  of  the  note.  Tbe 
complaint  alleged  that  W.  F.  Latham,  to  se- 
cure the  note,  assigned  to  the  bank  a  lease 
on  a  certain  lot  in  the  city  of  Ft.  Smith;  that 
Mrs.  Latham  claimed  the  lease,  that  the  ten- 
ants would  pay  the  rents  to  W.  F.  Latham  or 
Mrs.  Latham  unless  restrained,  l^he  prayer 
was  for  Judgment  on  the  note,  for  sale  of  the 
lease,  and  that  the  rents  and  the  jH'oceeds 
of  the  sale  of  the  lease  l>e  subjected  to  the 
payment  of  the  amount  found  due  the  bank, 
for  which  Judgn  out  was  asked.  A  temporary 
restraining  order  was  issued  restraining  the 
tenants  under  the  lease  from  paying  the  rents 
to  W.  F.  Latham  or  Mrs.  Latham.  Mrs. 
Latham  answered  the  complaint,  setting  up. 
among  other  things,  that  she  was  the  owner 
of  the  lot  and  of  the  lease  mentioned  in  the 
complaint ;  that  the  lot  was  deeded  to  her  by 
warranty  deed  from  W.  F.  Latliam,  her  hus- 
band, on  the  5th  day  of  October  1905;  that  if 
the  lease  was  assigned  to  appellee  as  collater- 
al security  for  the  note,  such  assignment  was 
without  her  luiowledge  or  consent  She  pray- 
ed that  her  rights  to  the  rents  under  the  lease 
be  recognized;  that  the  proceeds  of  the  lease 
and  the  rents  paid  into  the  registry  of  the 
court  be  turned  over  to  her ;  that  the  restrain- 
ing order  he  dissolved  etc. 

The  proof  showed  that  W.  F.  Latham  deed- 
ed the  lot  In  Ft  Smith  to  his  wife  October 
5,  1905.  The  consideration  for  the  deed  was 
several  thousand  dollars.  There  is  no  ques- 
tion as  to  the  Imna  fides  of  the  sale  from 
Latliam  to  his  wife.  He  had  used  I>etween 
$4,000  and  $5,000  of  her  money,  and  the  lot 
was  deeded  to  her  in  consideration  of  this 
money.  The  deed  was  placed  on  record  Oc- 
tober 7,  1905.  At  the  time  the  deed  was  ex- 
ecuted there  was  a  lease  on  the  lot  which 
would  not  expire  until  Deceml>er  31,  1909. 
The  deed  did  not  contain  any  reservation  in 
the  grantor  of  the  right  to  collect  the  rents 
under  the  existing  lease.  The  deed,  on  the 
contrary,  in  the  usual  form,  conveyed  the  lot 
"with  all  the  privileges,  appurtenances  and 
improvements  ttiereupon  situate,  appertaining 
and  thereunto  belonging."  After  the  deed 
was  executed  and  recorded,  W.  F.  Latham 
B^ruary  20,  1906,  borrowed  of  appellee 
$1,500,  for  which  he  executed  his  note,  and 
deposited  with  appellee  the  contract  of  lease 
on  the  lot  as  collateral  security  for  the  loan. 
This  note  was  paid  before  the  note  In  suit 
was  executed.  On  December  12,  1906,  W.  F. 
Latham  made  application  by  letter  for  the 
loan  in  suit  He  inclosed  the  note,  and  in 
his  letter  asking  for  the  loan  he  says  "Xou 
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eed  was  made  to  Mrs.  Latham,  and  after 
''he  note  in  suit  was  executed.  Aa  the  rents 
\ccrued,  W.  F.  Latham  drew  drafts  on  the 
'-enauts  In  favor  of  the  Commercial  Bank  of 
Uexandrla,  La.,  for  the  amounts.  The  Com- 
uercial  Bank  sent  the  drafts  to  the  Ameri- 
i&a.  National  Bank  at  Ft  Smith  for  collec- 
-:ion,  and  credited  W.  F.  Latham's  account 
with  the  amount  collected.  One  witness  stat- 
'ed  the  drafts  were  given  to  secure  a  debt  due 
the  Commercial  Bank.  W.  F.  Latham  col- 
lected the  rents  In  this  way  until,  and  in- 
cluding, the  month  of  July,  1907,  when  the 
payment  to  him  was  enjoined.  In  a  letter  to 
appellee  after  suit  was  brought  Latham,  com- 
plaining of  the  temporary  order  restraining 
him  from  collecting  the  rcn''fa,  says:  "Mrs. 
Latham  has  loaned  me  this  money  to  help  me 
along."  It  was  alleged  and  not  denied  that 
W.  F.  Latham  was  a  nonresident  of  the  state 
of  Arkansas,  and  that  he  owned  no  property 
In  the  state  out  of  which  the  note  in  suit 
could  be  collected.  Latham  was  In  good 
financial  condition  when  the  deed  to  Mra 
Latham  was  executed,  but  has  become  insol- 
vent since,  Mrs.  Latham  testified  that  the 
rental  was  collected  monthly  by  W.  F.  Lath- 
am, and  that  the  money  was  used  for  living 
purposes  for  the  family.'  She  authorized  Mr. 
Latham  to  collect  It  She  did  not  know  that 
the  lease  contract  was  assigned  by  Mr.  Lath- 
am to  secure  his  note  to  appellee.  If  it  was 
so  assigned,  it  was  without  her  knowledge  or 
consent  If  her  husband  assigned  the  rents 
to  the  Commercial  Bank  of  Louisiana,  to  se- 
cure or  pay  money  borrowed  of  that  bank,  she 
knew  nothing  of  it  She  did  not  know  that 
her  husband  drew  drafts  on  the  tenants  of 
the  lot  for  the  monthly  rents,  payable  to  the 
Commercial  Bank  of  Alexandria,  La. 
The  court  rendered  a  decree  in  favor  of  ap- 
pellee for  the  amount  of  the  note  and  inter- 
est The  court  found  that  to  secure  the  pay- 
ment of  said  note  the  said  W.  F.  Latham 
placed  in  the  hands  of  the  said  plaintiff  a 
lease  on  the  building  No.  502  Garrison  ave- 
nue, Ft  Smith,  Ark.;  that  said  W.  F.  Latham, 
on  the  4th  day  of  October,  1905,  conveyed  to 
said  Daisy  Latham,  who  was  then  and  still 
is  his  wife,  the  said  building  and  the  ground 
on  which  it  stands,  hut  he  retained  the  lease 
on  said  building  and  the  rights  to  collect  the 
rents  therefrom  and  appropriated  them  to 
his  own  uses,  and  the  said  Daisy  Latham 
gave  to  the  W.  F.  Latham  the  rents  arising 
from  said  building  for  his  own  use,  and  he 
collected  the  said  rents  and  appropriated 
them  to  his  own  use  with  her  consent;  that 
the  said  W.  F.  Latham  was  the  owner  of 
said  rents,  and  he  had  the  right  to  pledge 
the  same  plalntifC  for  the  payment  of  said 
note;  that  under  an  order  made  In  vacation 
by  the  chancellor  the  said  defendants,  Dave 
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court  directed  the  amount  of  the  decree  to  be 
paid  out  of  the  funds  collected  as  rents,  and 
the  balance,  after  "paying  the  amount  of  the 
Interest  and  costs,  to  be  paid  to  Winchester 
and  Martin,  the  attorneys  for  Mrs.  Latham." 
Mrs.  T<atham  appeals. 

Winchester  &  Martin,  for  appellant  Xou- 
mans  &  Youmans,  for  appellee. 

WOOD,  J.  (after  stating  the  facta  as 
above).  There  is  no  evidence  in  the  record 
to  support  the  finding  of  the  chancellor  that 
when  W.  F.  Latham  sold  the  lot  in  Ft 
Smith  to  his  wife,  "be  retained  the  lease  on 
said  building  and  the  right  to  collect  the 
rents  therefrom."  The  deed  contains  no 
such  reservation.  On  the  contrary,  Mrs. 
Latham,  by  the  express  terms  of  the  grant, 
acquired  the  land  mentioned  and  "all  the 
privileges  thereunto  appertaining."  That  the 
fee  simple  title  to  the  land  carries  with  it 
the  right  to  its  absolute  dominion  is  axioma- 
tic; and,  where  the  property  is  rented  at  the 
time  it  is  conveyed,  unless  the  deed  reserves 
the  right  in  the  grantor  to  collect  and  use 
the  rents,  these  pass,  as  a  necessary  inci- 
dent with  the  land,  to  the  grantee.  "Rent 
which  does  not  become  due  till  after  a  con- 
veyance by  the  landlord  goes  to  the  grantee 
entire."  Jones,  Landlord  and  Tenant  t  658; 
Gibbons  v.  DlUlngbam,  10  Ark.  9,  60  Am. 
Dec.  233. 

Mrs.  Latham  testifies  that:  "The  rental 
was  collected  monthly  by  Mr.  Latham.  It 
was  used  for  living  purposes  for  oat  fam- 
ily." There  is  no  evidence  that  she  knew 
that  Latham  had  assigned  the  lease  con- 
tract to  the  appellee  for  any  purpose.  The 
evidence  shows  that  Latham  had  authority 
as  her  agent  to  collect  the  rents  and  to  use 
same  for  household  purposes.  But  it  does 
not  show  that  he  had  authority  to  use  the 
rents  for  some  other  purpose.  His  declara- 
tions were  not  competent  to  show  that  he 
had  authority  to  use  them  for  some  other 
purpose.  The  fact  that  Latham  assigned 
the  lease  contract  as  collateral  to  the  appel- 
lee for  the  note  in  suit  does  not  warrant 
the  conclusion  that  Mrs.  Latham  knew  of 
such  assignment  and  consented  thereta  Mrs. 
Latham  testified  that  she  did  not  know  of 
such  assignment  There  is  no  evidence,  di- 
rect or  circumstantial,  that  she  did  know 
of  it  Latham  bad  no  autliority  over  the 
r^its  except  as  the  agent  of  appellee.  An 
inspection  of  the  records  of  Sabastlan  county 
would  have  discovered  that  fact  The  au- 
thority of  an  agent  cannot  be  established  by 
his  own  declarations.  Carter  v.  Bumham, 
31  Ark.  212;  Holland  v.  Sogers,  33  Ark.  251; 
Chrisman  v.  Carney,  83  Ark.  816;  Howcott 
T.  Kilbonm,  44  Ark.  213.     A  prindpca  Is 


thorlty.  No  one  has  the  right  to  trust  to 
the  niCTe  presumption  ol  authority,  nor  to 
the  mere  assumption  of  authority  by  the 
agent.  City  Elec.  St.  Ry.  Co.  v.  First  Nat 
Exch.  Bank,  62  Ark.  33,  40,  34  S.  W.  89,  31 
U  R.  A.  636,  64  Am.  St.  Rep.  282.  These 
well-settled  principles  must  determine  this 
controyersy  in  favor  of  appellant 

The  declarations  of  Latham,  the  agent  of 
appellant,  that  he  owned  the  lease  contract, 
and  that  appellee  could  have  same  as  secur- 
ity, were  wholly  Incompetent,  as  against 
appellee,  to  establish  the  authority  of  Lath- 
am to  use  the  rents  belonging  to  Mrs.  Lath- 
am for  the  purpose  stated,  or  to  show  that 
be  owned  the  lease.  Likewise  was  his  dec- 
laration In  the  letter  to  appellee  that  Mrs. 
Latham  had  loaned  him  this  money  to  help 
blm  along.  The  fact  that  W.  F.  Latham 
gave  drafts  for  the  rent  to  the  Commercial 
Bank  to  pay  or  to  secure  the  payment  of  his 
account  with  that  bank  does  not  prove  that 
he  was  not  using  the  rent  money  for  other 
than  household  purposes.  Latham's  account 
with  the  Commercial  Bank  may  have  been 
for  money  that  was  used  by  him  to  pay  his 
household  expenses,  and,  if  so,  the  drafts 
to  pay  that  account  were  for  the  purpose 
designated  by  Mrs  Latham  in  the  payment 
of  household  expenses.  But  even  If  these 
drafts  were  given  to  pay  Latham's  account 
for  money  used  by  him  for  some  other  pur- 
pose, there  Is  no  evidence  that  Mrs.  Latham 
knew  that  the  drafts  were  being  so  used.  It 
has  been  often  held  that  where  a  married 
woman,  permits  her  husband  to  use  her  sepa- 
rate estate  as  his  own,  and  to  obtain  credit 
on  the  faith  that  the  estate  so  used  is  his 
own,  she  will  not  be  allowed  afterwards  to 
assert  her  claim  to  the  property  as  against 
her  husband's  creditors.  Buck  y.  Lee,  36 
Ark.  525;  Drlggs  v.  Norwood,  50  Ark.  42,  6 
S.  W.  323,  7  Am.  St  Rep.  78;  Davis  v. 
Yonge,  74  Ark.  161,  85  S.  W.  90;  Roberts  v. 
Bodman-Pettlt  Lumber  Co.,  84  Ark.  227,  105 
S.  W.  258;  Mitchell  v.  State,  86  Ark.  486,  111 
S.  W.  806.  But  the  case  at  bar  Is  differen- 
tiated sharply  from  the  above  cases  by  the 
facts.  Here  there  Is  no  direct  evidence  that 
Mrs.  Latham  assented  to  the  use  of  her 
rents  for  the  payment  of  her  husband's  debts, 
nor  are  there  any  circumstances  from  which 
such  assent  should  be  Implied.  The  compe- 
tent evidence  is  to  the  contrary.  When  a 
cause  In  chancery  reaches  this  court,  it  must 
be  decided  on  the  competent  evidence.  Ni- 
agara Fire  Ins.  Co.  v.  Bom,  76  Ark.  156,  88 
S.  W.  915. 

The  decree  Is  reversed,  with  direction  to 
enter  a  decree  for  Mrs.  Latham  for  the 
amount  of  the  rents,  and  to  dismiss  appel- 
lee's complaint  for  want  of  equity. 


1.  Insurance  (|  435*) — Casdaltt  Irsubarcb 

— OONTRAOr— CoNSTBUCTION. 

A  casualty  policy-  issued  to  a  company  en- 
gaged in  fumisbing  electric  light  and  power, 
which  maintained  no  power  house,  but  purchas- 
ed its  current,  which  policy  provides  that  it  shall 
cover  all  operations  in  connection  with  the  busi- 
ness, including  maintenance  and  ordinary  exten- 
sion of  lines,  including  driven),  helpers,  and 
stablemen,  does  not  include  employes  in  the  en- 
gine and  l>oiler  rooms  of  an  electric  power  house. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1144;   Dec.  Dig.  i  433.*] 

2.  INSUBANCE  (I  219*)— Casualty  Insubarck 
— CoNTBACT— Assignments— BJkfect. 

A  transfer  of  a  casualty  policy  does  not  ex- 
tend its  terms  to  cover  a  class  of  employes  of 
the  transferee  not  included  in  the  policy  at  the 
time  of  its  execution. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  219.*] 

3.  Insurance  (J  198*)— Casxjaltt  Inbusaitce 
—Extension  of  Tebms  op  Policy. 

The  payment  of  an  additional  premium  for 
a  casualty  nolicy,  made  on  account  of  a  report 
of  wages  of  a  class  of  employes  not  covered  by 
the  policy,  does  not  broaden  the  terms  of  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  t  458 ;   Dee.  Dig.  {  198.*] 

4.  INSUBANOE  a  198*)- PBEjinnis  — VoLtm- 
TABT  Payment— Recovery. 

The  voluntary  payment  of  an  additional 
premium  for  a  casualty  policy,  made  on  account 
of  a  report  of  wages  of  a  class  of  employ^  not 
covered  by  the  terms  of  the  policy,  is  a  payment 
under  a  mistake  of  law,  and  as  such  is  not  re- 
coverable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  457,  458;-  Dec.  Dig.  {  198.*] 

Appeal  from  Circuit  Court,  Pulaski  County, 
Second  Division;  Edward  W.  Wlnfleld.  Judge. 

Action  by  the  Maryland  Casualty  Company 
against  the  Little  Rock  Railway  &  Electric 
Company,  in  which  defendant  filed  a  counter- 
claim. From  a  judgment  granting  Insufficient 
relief,  both  parties  appeal.    Affirmed. 

Murphy,  Coleman  &  Lewis  and  Downle, 
Rouse  &  Streepey,  for  appellant.  Rose,  Hem- 
ingway, Cantrell  &■  Loughborough,  for  appel- 
lee. 

HART,  J.  The  plaintiff,  Maryland  Casual- 
ty Company,  brought  this  suit  against  the  de- 
fendant. Little  Rock  Railway  &  Electric  Com- 
pany, to  recover  an  additional  premium  al- 
leged to  be  due  on  a  policy  of  casualty  Insur- 
ance. On  the  28th  day  of  December,  1902, 
plaintiff  entered  Into  a  contract  with  the  Lit- 
tle Rock  Edison  Electric  Light  &  Power  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Arkansas,  whereby  it  agreed 
to  indemnify  said  Edison  Company  against 
loss  from  liability  for  damages  on  account  of 
bodily  injuries  accidentally  suffered  by  Its 
employes  while  on  duty  in  any  operation  In 
connection  with  Its  business  as  an  electric 
light  and  power  company  for  a  term  of  one 
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year  from  the  date  of  the  policy.  The  provi- 
sions of  the  policy  with  which  we  hare  to 
contend  are  as  follows:  Kzhibit  A:  The 
schedule  attached  to  the  policy  provides  that 
It  shall  cover  "all  operations  in  connection 
with  onr  business  as  Electric  Light  &  Pow- 
er Company,  Little  Rock  and  elsewhere  in 
the  service  of  the  assured,  including  mainte- 
nance and  ordinary  extension  of  lines,  includ- 
ing drivers,  helpers  and  stablemen."  The  es- 
timated pay  roll  is  shown  to  be  $8,900.  The 
indorsement  attached  to  the  policy  is  as  fol- 
lows: "Boston,  (Mass.,  Sept  1,  190S.  It  is 
hereby  understood  and  agreed  that,  all  the 
Interest  of  the  Little  Rock  Edison  Electric 
Light  &  Power  Conrpany  having  been  acquir- 
ed by  the  Little  Rock  Railway  &  Electric  Com- 
I>any,  this  policy  shall,  on  and  after  the  above 
date,  attach  and  cover  In  the  name  of  said 
Little  Rock  Railway  &  Electric  Company, 
ceasing  to  cover  as  originally  written.  At- 
tached to  and  forms  a  part  of  policy  No.  62,- 
026  of  the  Maryland  Casualty  Company,  of 
Baltimore,  Md.,  issued  to  Little  Rock  Edison 
Electric  Light  &  Power  Company."  Two  of 
the  material  provisions  of  the  policy  are  set 
forth  verbatim,  as  follows : 

"(6)  No  assignment  of  Interest  under  this 
policy  shall  bind  the  company  unless  the  writ- 
ten consent  of  the  company  is  Indorsed  here- 
on by  one  of  Its  officers." 

"(C)  The  premium  is  based  on  the  compen- 
sation to  employes  to  be  expended  by  the  as- 
sured during  the  period  of  this  policy.  If 
the  compensation  actually  paid  exceeds  the 
sum  stated  in  the  schedule  attached  hereto, 
fbe  assured  shall  pay  the  additional  premi- 
um earned;  if  less  than  the  sum  stated,  the 
company  will  return  to  the  assured  the  un- 
earned premium  pro  rata." 

The  business  of  the  Edison  Company  was 
furnishing  electricity  for  light  and  power  to 
the  inhabitants  of  Little  Rock  and  vicinity. 
It  had  no  power  plant  and  purchased  what- 
ever current  it  needed  from  a  corporation  en- 
gaged In  operating  a  line  of  electric  street 
railway  in  the  city  of  Little  Rock.  In  March, 
1003,  the  Edison  Company  and  the  street  rail- 
way company  were  purchased  by  the  Little 
Rock  Railway  A  Electric  Company,  the  de- 
fendant in  this  action.  After  the  sale,  the 
Edison  Company  ceased  to  do  business,  and 
ceased  to  exist  after  March  S,  1903.  The  de- 
fendant continued  the  business  of  both  com- 
panies. A  report  of  the  pay  roll  was  made 
by  defendant  to  pl^intlfT,  which  Included  all 
of  the  employes  of  the  old  lighting  company 
for  t!he  entire  year,  and  later  an  amended  re- 
■poTt  was  furnished,  which  included,  in  addi- 
tion thereto,  a  certain  proportion  of  the  pow- 
er house  and  boiler  room  employes  from 
March  8  to  December  28, 1908.  It  is  the  con- 
tention of  the  plaintiff  that  the  policy  after 
March  8,  1003,  covered  all  the  employes  of 
the  old  lighting  company  and,  in  addition,  all 
the  boiler  and  engine  room  employte  of  the 


defendant  company.  As  above  stated,  thla 
suit  was  brought  to  recover  such  additional 
premium.  The  defendant  filed  an  answer  and 
counterclaim,  in  which  it  denied  liability  and 
asked  judgment  for  the  amount  of  premium 
accruing  between  the  Sd  of  March,  1003,  when 
the  lighting  company  ceased  to  do  business, 
and  the  1st  day  of  Sept«nber,  1903,  when  the 
Indorsement  of  the  transfer  of  the  policy  was 
written  on  it  The  case  was  tried  before  the 
court  sitting  as  a  Jury,  and  the  court  found : 
"That  said  policy  of  indemnity  only  covered, 
when  transferred,  that  department  that  had 
been  the  Eldison  Electric  Light  &  Power  Com- 
pany the  same  as  was  covered  by  it  before 
the  transfer,  and  that  the  wages  of  the  men 
In  the  boiler  and  engine  rooms  were  not  cov- 
ered by  said  policy ;  but  as  the  payment  of 
the  premiums  on  them  had  been  voluntary 
after  knowledge  of  the  facts,  they  could  not 
be  recovered."  Judgment  was  rendered  in  ac- 
cordance with  the  findings  of  the  court  and 
both  parties  have  appealed. 

We  think  the  decision  of  the  court  was 
correct  The  policy  provides  that  it  shall 
cover  "all  operations  in  connection  with  our 
business  as  Electric  Light  &  Power  Compa- 
ny, Little  Rock  and  elsewhere  in  the  service 
of  the  assured,  including  maintenance  and 
ordinary  extension  of  lines,  including  drivers, 
helpers  and  stablemen."  That  the  conditions 
existing  at  the  time  the  policy  is  written  may 
be  looked  to  in  determining  the  extent  of  the 
risk  covered  Is  Illustrated  In  the  case  of 
Home  Insurance  Co.  v.  North  Little  Rock  Ice 
&  Electric  Co.,  88  Ark.  538,  111  S.  W.  094. 
When  the  policy  was  issued,  the  lighting  com- 
pany was  purchasing  its  current  from  the 
Electric  Street  Railway  Company,  and  had  no 
power  house,  and  consequently  no  employes 
In  the  engine  and  boiler  rooms.  Hence  It  was 
not  contemplated  by  the  parties  that  employ- 
es engaged  in  such  occuiwtlon  should  be  cov- 
ered by  the  policy.  It  follows  that  a  transfer 
of  the  policy  did  not  extend  its  terms,  but 
only  continued  In  existence  the  policy  as  it 
was  originally  written.  In  other  words,  the 
transfer  of  the  policy  did  not  extend  its  terms 
to  cover  a  class  of  employes  that  were  not  in- 
cluded in  the  policy  at  the  time  of  its  execu- 
tion. After  the  contract  had  expired,  a  pay- 
ment of  an  additional  premium  was  made  on 
account  of  the  report  of  the  wages  of  a  class 
of  employes  not  covered  by  the  terms  of  the 
IMlIcy.  This  act  did  not  extend  the  terms  of 
the  policy.  It  was  a  voluntary  payment  made 
under  a  mistake  of  law,  and  as  such  cannot  be 
recovered.  Ritchie  v.  BlufF  Ci^  Lbr.  Co.,  88 
Ark.  175,  110  S.  W.  591. 

The  same  may  be  said  of  the  payment  be- 
tween March  8  and  September  1,  1003.  Mr 
Trawick  was  the  manager  of  both  the  Edison 
Company  and  the  defendant  company,  and 
made  the  payments. 

The  Judgment  will  be  affirmed. 
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(Supreme  Court  of  Arkansas.    Not.  22,  1909.) 

1.  MASTBR   and    SeBTANT    ({   83*)— DiSCHABOK 

— Unpaid  Waoes— Tender— Penalty. 
Kirbjr'g  Dig.  f  6649,  amended  by  Acta  1905, 
p.  537,  requires  payment  of  wages  to  discharged 
railroad  employ^  within  seven  days  from  de- 
mand, and  on  nonpayment,  the  wages  shall  con- 
tinue from  the  date  of  the  discharge  until  paid. 
Jlcld  that,  where  a  railroad  company  has  in- 
curred a  penalty  under  such  section,  a  tender 
oC  the  wages  with  interest,  without  a  tender  of 
nccrued  penalty,  was  effective  to  terminate  the 
accumulation  of  penalty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  78;   Dec  Dig.  i  83.*] 

2.  Master  and  Servant  (8  83*)  — Wages — 
Nonpayment— Penaltt— Tender. 

A  tender  of  wages  and  interest  due  dis- 
charged employes  of  a  railroad  company  which 
had  incurred  a  penalty  for  failure  to  pay  with- 
in seven  days,  as  required  by  Kirby  s  Dig.  i 
6649,  amended  by  Acta  1905,  p.  537,  though  ef- 
fective to  stop  further  accumulation  of  pen- 
alty, without  tender  of  accrued  penalty,  did  not 
preclude  the  employes  from  recovering  the  pen- 
alty so   accrued. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sen-ant,  Cent  Dig.  ^  78;    Dec.  Dig.  {  83.*] 

V.  Master  and  Servant  (g  83*)  — Wages — 
Penalty— Sufficiency  of  Tender. 

Where  discliarged  railroad  employes  had 
sued  for  their  wages  and  penalty  before  a  jus- 
lice  of  the  peace,  a  tender  of  the  wages  to  the 
justice  the  day  before  the  trial,  In  the  absence 
nf  plaintiffs  and  their  attorney,  and  without 
their  knowledge,  during  an  adjournment  of 
court,  was  not  a  sufficient  tender  to  stop  the 
l>enalty  imposed  by  Kirby's  Dig.  S  6649,  amend- 
ed by  Acts  1905,  p.  537. 

[EM.  Note.— For  other  cases,  see  Masiter  and 
Servant,  Cent.  Dig.  i  78;    Dec.  Dig.  S  83.*] 

4.  Justices  of  the  Peace  (|  174*)— Appeal— 

Auenduent. 

After  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  plaintiff  may  amend  by 
adding  claims  against  defendant  not  included  in 
the  original  demand  before  the  justice,  not, 
however,  amounting  to  new  causes  of  action. 

[Ekl.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  670;  Dec.  Dig.  i 
174.*) 

.'(.  Justices  of  the  Peace  (§  162*)- Judo- 

UENT— ElFFECT    OF    APPEAL— MERGER. 

A  Jostice'g  Judgment  after  appeal  is  not 
final,  nor  is  the  cause  of  action  merged  there- 
in ;  the  cause  being  triable  anew  as  if  orig- 
inally brought  in  the  circuit  court. 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  603;   Dec.  Dig.  {  162.*] 

0.  Master  and  Servant  (|  83*)— Discharge 
OP  Servant— Wages— Delay  of  Payment— 
"Further  Employ." 

Kirby's  Dig.  i  6649,  amended  by  Acts 
10O3,  p.  S37,  requires  that  railroads  pay  wages 
due  discharged  employes  within  seven  days  after 
demand,  and  on  nonpayment  the  wages  shall 
continue  from  the  date  of  the  discbarge  or  re- 
fusal to  "further  employ"  at  the  same  rate 
until  paid.  Held,  that  the  words  "further  em- 
ploy" meant  employment  of  the  same  class  and 
kind  and  in  the  same  locality  in  which  the  wages 
were  earned,  and  hence,  in  an  action  for  a  pen- 
alty, evidence  that  defendant  offered  plaintiffs 


For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3016-3018.] 

Appeal  from  Clrcnlt  Court,  Ouachita  Coun- 
ty;  George  W.  Hays,  Jndge. 

Action  by  W.  M.  Bryant  and  otiiers  against 
the  St  Liouis,  Iron  Mountain  &  Sonthem 
Railroad  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Keversed  and  re- 
manded. 

Kinswortby  &  Rboton,  James  H.  Steven- 
son, and  Robert  Martin,  for  appellant  H.  S. 
Powell  and  Daniel  Taylor,  for  appelleea 

FRAUENTHALi,  J.  The  appellees,  who 
were  the  plaintlSFs  below,  were  in  the  em- 
ploy of  the  defendant,  a  railroad  corporation, 
and  they  severally  Instituted  suits  in  the 
court  of  a  Justice  of  the  peace  for  the  re- 
covery of  wages  and  iienaltles  for  the  failure 
of  the  defendant  to  pay  them  their  wages 
when  they  were  discharged.  Judgements 
were  recovered  in  each  of  the  several  cases  in 
favor  of  each  of  the  plaintiffs,  and  the  de- 
fendant appealed  from  all  the  Judgments  to 
the  circuit  court.  In  the  circuit  court  all  of 
the  cases  were  consolidated.  In  its  answer 
in  the  circuit  court  the  defendant  denied 
that  it  bad  discharged  either  or  any  of  the 
plaintiffs,  or  that  it  had  refused  to  farther 
employ  either  or  any  of  them;  but  alleged 
that  defendant  took  the  plaintiffs  off  the  par- 
ticular work  they  were  doing,  and  offered 
them  work  of  another  kind,  and  at  another 
point  on  its  line  of  railroad.  It  further  al- 
leged that  on  December  18,  1907,  it  offered 
and  tendered  to  each  of  the  plaintiffs  the 
full  amount  of  the  wages  with  interest  then 
due  to  each  of  them,  but  that  the  tender  was 
refused  because  the  amount  of  the  penalty 
to  that  date  was  not  also  tendered.  It  did 
not  deny  that  it  owed  to  the  various  plain- 
tiffs the  several  amounts  of  the  wages,  and 
it  tendered  those  amounts  in  court;  but  it 
denied  that  the  plaintiffs  were  entitled  to 
any  penalty. 

The  evidence  on  the  part  of  the  plaintiffs 
established  the  following  facts:  The  plain- 
tiffs worked  for  defendant  during  the  month 
of  October,  1907,  and  up  to  November  5. 
1907,  when  they  were  discharged  by  their 
foreman.  They  requested  of  their  foreman 
to  have  the  money  due  them  sent  to  the  sta- 
tion, Camden,  where  a  regular  agent  was 
kept,  and  thereafter-  they  applied  to  said 
agent  for  the  payment  of  their  wages  within 
seven  days  from  the  date  of  the  request  and 
also  thereafter,  and  that  the  wages  were  not 
paid  to  them.  Thereafter  they  severally  in- 
stituted salts  in  the  Justice  of  the  pence 
court  for  the  recovery  of  the  wages  and  also 
of  i>enalty,  and  recovered  Judgments  in  that 
court  In  November,  1907.    From  tuese  Judf: 


•For  other  cues  see  same  topic  and  ■•ctloa  NUMBER  In  Dsc.  *  Am.  Digs.  1907  to  date,  *  Reporter  ladM 


amount  of  bis  wages,  with  interest  to  that 
date,  and  also  all  costs  of  the  court  to  that 
date.  The  tender  was  refused  because  the 
penalty  was  not  also  tendered.  In  the  trial 
of  the  cause  in  the  circuit  court,  the  foreman 
under  whoofi  the  plaintiffs  had  been  working 
was  asked  by  the  defendant  the  following 
question,  which  the  court  refused  to  permit 
the  witness  to  answa:  "Q.  At  the  time  yon 
discharged  these  men  or  pulled  them  off,  did 
you  offer  them  employment  at  any  other 
place  for  the  Iron  Mountain  Bailroad  Com- 
pany?" It  was  agreed  that  a  finding  and 
Judgment  should  be  made  in  favor  of  each  of 
the  plaintiffs  for  the  several  amounts  of  their 
several  wages,  which  amounts  were  also 
agreed  on.  The  sole  question  then  submitted 
to  the  jury  was  relative  to  the  recovery  of 
the  penalty;  and  on  that  issue  the  court  gave 
to  the  Jury  the  following  peremptory  Instruc- 
tion: "The  court  Instructs  the  Jury  to  re- 
turn a  verdict  for  the  plaintiffs  for  their 
wages  at  rate  paid  at  time  of  discbarge,  No- 
vember 6,  1907,  to  May  14,  1908,  as  penalty 
for  nonpayment  of  wages  within  seven  days 
after  discharge."  A  verdict  was  returned  In 
favor  of  the  plaintiffs  for  the  amounts  of 
the  penalties,  which  aggregated  $3,323.  From 
the  judgment  entered  on  said  verdict  for 
penalties  the  defendant  prosecutes  this  ap- 
peal. 

The  sole  question  presented  by  this  appeal 
is  whether  or  not  the  plaintiffs  are  entitled 
to  recover  penalties  herein;  and.  If  so,  the 
extent  of  sucb  recoveries.  The  right  to  the 
recovery  of  the  penalty  asked  In  this  suit  is 
founded  upon  the  act  of  April  24,  1905,  which 
Is  amendatory  of  section  6649  of  Kirby's  Di- 
gest Acts  1905,  p.  538.  That  act  provides 
that,  whenever  any  railroad  corporation 
"shall  discharge  with  or  without  cause  or  re- 
fuse to  further  employ  any  servant  or  em- 
ploye thereof,  the  unpaid  wages  of  any  such 
servant  or  employ^  then  earned  at  the  con- 
tract rate,  without  abatement  or  deduction, 
shall  be  and  become  due  and  payable  on  the 
day  of  such  discbarge  or  refusal  to  longer 
employ;  and  such  servant  or  employ^  may 
request  of  his  foreman  or  the  keeper  of  his 
time  to  have  the  money  due  him,  or  a  valid 
check  therefor,  sent  to  any  station  where  a 
regular  agent  Is  kept  and  if  the  money  afore- 
said, or  a  valid  check  therefor  does  not  reach 
such  station  within  seven  days  from  the 
date  It  is  so  requested,  then  as  a  penalty  for 
such  nonpayment  the  wages  of  such  servant 
or  employ^  shall  continue  from  the  date  of 
the  discharge  or  refusal  to  further  employ 
at  the  same  rate  until  paid."  The  plain  ob- 
ject and  purpose  of  this  statute  Is  to  secure 
for  the  employe  the  prompt  payment  of  the 
wages  due  by  visiting  upon  the  railroad  com- 
pany a  penalty  until  the  same  are  paid.  The 
primary  intent  of  this  statute  is  not  to  secure 
the  payment  of  a  penalty,  but  the  payment 


the  wages  are  paid,  therefore,  the  penalty 
ceases.  But  the  only  way  that  the  railroad 
company  can  make  the  payment  of  the  wages 
is  to  make  the  offer  or  tender  thereof.  It 
cannot  force  Its  acceptance.  If  the  tender  Is 
accepted,  It  then  becomes  a  payment  of  the 
wages,  and  would  cause  the  penalty  to  stop. 
When  the  railroad  has,  therefore,  done  all 
that  it  can  to  make  the  payment.  It  becomes 
In  law  equivalent  to  a  payment,  and  so  stops 
the  continuance  of  the  penalty.  The  statute 
provides  that  "as  a  penalty  for  such  nonpay- 
ment the  wages  of  such  servant  or  employ^ 
shall  continue  *  *  *  at  the  same  rate  un- 
til paid."  The  payment  here  referred  to 
clearly  only  refers  to  the  payment  of  the 
wages,  and  not  to  any  penalty;  and  so,  if 
that  which  Is  done  which  Is  equivalent  to  a 
payment,  to  wit,  a  tender  of  the  amount  of 
wages,  then  all  Is  done  that  is  required  by 
the  statute  to  stop  the  further  running  of  the 
penalty.  The  acceptance  of  the  wages  would 
not  be  a  payment  of  the  penalty  which  had 
accrued  to  the  date  of  such  payment;  and. 
as  Is  held  in  the  case  of  St.  Louis,  Iron  Moun- 
tain &  Southern  Ry.  Co.  v.  Pickett,  70  Ark. 
226,  67  S.  W.  870,  after  the  payment  of  the 
wages,  suit  can  be  brought  for  the  amount  of 
the  penalty  which  had  then  accrued.  But 
this  question  is  ruled  upon  and  settled  In  the 
case  of  St  L.,  I.  M.  &  S.  R.  Co.  v.  Paul,  64 
Ark.  83,  40  S.  W.  705,  37  Ia  R.  A.  504,  C2  Am. 
St  Rep.  154,  wherein  Mr.  Justice  Battle 
says  in  regard  to  this  statute:  "To  enforce 
the  performance  of  this  duty, .  exemplary  or 
punitive  damages  are  Imposed  upon  them  for 
the  failure  to  do  .so;  that  Is,  the  liability  to 
pay  the  wages  at  the  contract  rate  until  the 
wages  earned  on  the  day  of  the  discbarge 
or  refusal  to  longer  employ  are  paid.  They 
are  not  necessarily  more  unreasonable  than, 
or  as  much  so  as,  those  allowed  by  the  Iowa 
statute.  The  railroad  company  can  stop 
them  by  the  payment  or  tender  of  payment 
of  the  amount  due  the  employe  for  wages 
actually  earned.  No  other  amount  need  be 
tendered  for  that  purpose."  We  are  there- 
fore of  the  opinion  that  the  amount  of  the 
penalty  ceased  to  run  on  the  18th  day  of  De- 
cember, 1907,  when  the  defendant  tendered 
to  the  plaintiffs  the  full  amount  of  their 
wages,  with  interest;  and  that  It  did  not  al- 
so have  to  tender  the  amount  of  the  penalty 
which  bad  accrued  to  that  day  to  stop  the 
continuance  of  the  accumulation  of  the  pen- 
alty. The  plaintiffs,  upon  said  tender  being 
made  or  upon  the  acceptance  of  that  amount 
for  the  wages  only,  bad  still  the  right  to  re- 
cover the  amount  of  the  penalty  which  had 
accrued  to  that  date  and  now  have  that 
right;  but  not  to  recover  any  further  amount 
for  penalty. 

It  Is  urged  by  the  defendant  that  it  offered 
to  the  Justice  of  the  peace  before  the  day  of 
trial  the  amount  of  the  wages,  and  that  this 


We  do  not  think  this  amounted  to  a  tender 
BO  aa  to  stop  the  penalty.  It  la  also  urged 
by  the  defendant  that,  when  Judgments  were 
recovered  by  plaintiffs  In  the  court  of  the 
Justice  of  the 'peace,  their  causes  of  action 
were  merged  in  the  Judgments,  and  that 
thereby  the  amount  of  the  penalty  was  fixed 
to  that  date,  and  ceased  running  so  as  to 
make  no  larger  amount  of  penalty.  But  the 
defendant  took  .appeals  from  these  Judg- 
ments to  the  circuit  conrt,  and  the  actions 
were  then  transferred  to  that  court.  In  that 
court  the  trials  were  de  novo,  and  the  causes 
were  tried  in  the  circuit  court  upon  the  whole 
case  as  If  brought  in  the  circuit  court  in  the 
first  Instance.  After  this  appeal,  the  plain- 
tiff could  amend  by  adding  claims  against 
defendant  which  were  not  included  in  the 
original  demand  before  the  Justice,  only 
keeping  out  new  causes  of  action.  The  Judg- 
ment of  the  Justice  of  the  ye&ce  after  an 
appeal  la  taken,  therefore,  is  not  final,  nor 
is  the  cause  of  action  merged  therein  be- 
cause the  cause  is  tried  anew  in  the  circuit 
court  as  if  brought  in  that  court  originally. 
Hall  T.  Doyle,  35  Ark.  445;  Tex.  ft  St.  L.  Ry. 
y.  Hall,  44  Ark.  S76;  Birmingham  t.  Rogers, 
46  Ark.  254;  li.  R.  &  Hot  Springs  W.  Rd.  t. 
Castle,  74  Ark.  539,  86  8.  W.  838. 

It  is  urged  by  the  defendant  that  the  plain- 
tiffs could  not  recoyer  any  penalty  herein  in 
event  there  was  at  the  time  of  the  discharge 
of  plaintiffs  offered  to  them  employment  by 
defendant  of  any  kind  and  at  any  point  We 
think  that  the  object  and  purpose  of  the 
statute  was  to  secure  to .  the  employ^  the 
prompt  payment  of  his  wages,  or  a  continu- 
ance of  bis  employment,  so  that  he  would 
have  a  livelihood  and  a  means  of  mainte- 
nance. To  secure  that  object,  it  would  be 
necessary  to  give  him  that  employment  In 
which  he  was  competent  to  perform  the  du- 
ties thereof  and  at  a  place  where  he  could 
reasonably  be  in  order  to  perform  those  du- 
ties of  such  employment.  The  employe  by 
earning  his  wages  shows  under  the  contract 
of  employment  that  he  was  competent  and 
able  to  perform  the  duties  of  the  employ- 
ment in  which  the  wages  were  earned;  and, 
therefore,  we  are  of  the  opinion  that  the 
"further  employment"  meant  by  the  statute 
Is  employment  of  the  same  class  and  kind 
and  in  the  same  locality  in  which  his  wages 
were  earned  imder  the  contract  of  employ- 
ment. Otherwise  the  railroad  company  might 
offer  to  the  servant  employment,  the  duties 
of  which  he  might  be  Incompetent  to  per- 
form, or  at  a  point  so  remote  or  inconvenient 
to  the  servant  that  he  could  not  reasonably 
accept  it;  and  thus  the  railroad  company 
could  escape  the  penalty  named  in  this  stat- 
ute.   We  are  therefore  of  the  opinion  that 


it  offered  further  to  employ  them  in  the  i 
kind  of  work  and  in  the  same  locality. 

For  the  error  of  the  court  in  charging  the 
jury  that  the  plaintiffs  could  recover  pen- 
alties accruing  aft^  the  tender  of  the 
amount  of  wages  made  on  December  18. 
1907,  the  Judgment  Is  reversed,  and  this 
cause  is  remanded  for  a  new  triaL 


W.    T.    ADAMS    MACH.   CO.   r.    CASTLE- 
BERRY. 
(Supreme  Court  of  Arkansas,    Nov.  22,  1909.) 

1.  SAI.BB    (S    442*)  —  Wabbanties  —  Acnoira 

FOB  BBEACH-tMEABUBK   OF   DAMAGES. 

While  a  representation  la  only  an  induce- 
ment to  the  contract  of  sale,  a  warranty  is  a 
part  of  the  contract,  and  hence  an  action  for 
breach  of  an  express  warranty  is  on  the  con- 
tract, and  the  measure  of  damages  for  falae 
representations  would  not  apply. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1284-1301;    Dec.  Dis.  {  442.*] 

2,  Sales  ({  442*)  —  Bbeach  of  Wabbaktt  — 
Actions— Measubb  of  Dauaoes. 

In  an  action  for  a  seller's  breach  of  war- 
ranty that  the  machine  sold  for  the  operation 
of  a  sawmill  would  do  as  good  work  as  similar 
machinery,  the  buyer  could  recover  the  part 
of  the  price  paid,  the  freight  and  expenses  of 
Betting  up  the  machinery,  the  expense  of  trring 
to  run  it  as  necessarily  incurred  becaose  of  the 
defect,  as  well  as  the  value  of  an  appliance  pur- 
chased in  attempting  to  operate  the  machine, 
which  the  seller  sold  with  the  machine  upon  re- 
taking possession. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  fS  1281-1304 ;    Dec.  Dig.  §  442.*] 

8.  Sales  (g  442*)  —  RsuEDiEa  of  Butkb  — 
Breach  of  Wabrantt — MEAStTBX  of  Dah- 
AQES— Consequential  Damages. 

As  a  rule,  the  damages  recoverable  for  a 
manufacturer's  breach  of  warranty  of  madiln- 
ery  sold  for  a  known  purpose  are  not  limited  to 
the  difference  between  the  value  of  the  machin- 
ery as  warranted  and  as  it  was,  but  include 
such  consequential  damages  as  are  the  direct 
and  probable  result  of  the  breach,  including 
the  reasonable  expense  caused  by  the  defect 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  1284-1301;    Dec.  Dig.  i  442.*] 

4.  Appeal  and  Ebbob  ({  728*)— Assignment 
OF  Ebror— Genebal  Assignments. 

An  assignment  of  error  in  admitting  any 
and  all  evidence  offered  b^  plaintiff  over  ob- 
jection is  too  general  and  indefinite  to  be  con- 
sidered on  appeal. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
ESrror,  Cent  Dig.  {{  3010-3012;  Dec.  Dig.  < 
728.*] 

Appeal  from  Circuit  Court,  Scott  County; 
James  B.  McDonough,  Special  Judge. 

Action  by  R.  A.  Castleberry  against  the  W. 
T.  Adams  Machine  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See,  also,  84  Ark.  573,  106  S.  W.  940. 

T.  B.  Pryor,  for  appellant  A.  O.  Laolac 
and  Toumans  ft  Toumans,  for  appellee. 
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HABT,  J.  Tblfl  la  an  app«al  by  the  W.  T. 
Adams  Machine  Company  from  a  Judgment 
of  $587.50  rendered  against  It  In  the  Scott  cir- 
cuit court  in  favor  of  R.  A.  Castleberry  for 
<lamageB  on  account  of  a  hreacb  of  warranty 
Is  the  sale  of  machinery  for  a  sawmill.  Appel- 
lee purchased  the  machinery  In  question  for 
-the  purpose  of  running  a  sawmill,  and  made 
that  fact  known  to  appellant  at  the  time  of  the 
purchase.  Appellee  paid  a  part  of  the  pur- 
chase price,  and  also  the  freight  and  expenses 
of  putting  up  the  machinery.  When  the  ma- 
chinery was  set  up,  appellee  could  not  do  any- 
thing with  it,  and  wrote  to  appellant,  notify- 
ing It  of  the  defect  in  the  machinery.  Quite 
a.  number  of  letters  passed  between  them  in 
regard  to  the  matter,  and  appellant  kept 
promising  to  make  it  all  right,  but  never  did. 
Appellee  purchased  a  Curtis  feed  rig,  and  put 
It  on  in  the  place  of  the  one  on  the  machin- 
ery, and  says  that  he  could  do  pretty  good 
work  then,  but  that  it  would  never  do  nearly 
as  good  work  as  other  machinery  of  the  same 
class  and  size.  Afterwards  appellant's  agent 
took  charge  of  said  machinery,  including  the 
Curtis  feed  rig  purchased  by  appellee,  and 
sold  the  same.  Appellee  adduced  evidence 
tending  to  show  that  the  machinery  was  prop- 
erly set  and  adjusted,  but  that  it  failed  to 
do  the  work  it  was  warranted  to  do  because 
the  machinery  was  defective;  and  on  that 
account  would  not  do  as  good  work  as  ma- 
chinery of  the  same  class  and  size. 

That  part  of  the  contract  which  contains 
the  warranty  reads  as  follows :  "Warranty. 
The  above-described  machinery  is  warranted 
to  be  made,  or  that  it  will  be  made,  of  good 
material,  and  when  correctly  and  properly  set 
and  adjusted  that  it  will  do  as  good  work  as 
machinery  of  the  same  class  and  size." 

The  principal  contention  of  appellant  is 
that  the  court  erred  in  giving  the  following 
instruction :  "(2)  If  the  plaintiff  is  entitled 
to  recover,  and  if  the  machinery  was  return- 
ed by  tlie  plaintiff,  or  if  taken  back  by  the 
defendant  without  fault  of  the  plaintiff,  the 
plaintiff  Is  entitled  to  recover  any  sums  plain- 
tiff may  have  paid  on  the  pnr&hase  price,  and 
all  expenses  necessarily  incurred  in  setting 
np  said  machinery  in  any  efforts  made  to  give 
the  machinery  a  fair  trial."  Counsel  for  ap- 
pellant rely  uix>n  the  case  of  Matlock  t.  Rep- 
py,  47  Ark.  148, 14  S.  W.  546,  to  sustain  their 
contention.  We  do  not  think  the  case  in 
point.  That  case  was  an  action  for  damages 
for  false  representations,  and  the  present  one 
Is  for  breach  of  an  express  warranty.  A  war- 
ranty Is  part  of  the  contract  of  sale ;  but  a 
representation  is  only  Inducement  to  It  In- 
derman's  Common  Law  Cases,  p.  20.  Appel- 
lee's testimony  shows  that  the  part  purchase 
price*  the  freight,  the  expenses  of  setting  op 
the  machinery  and  of  trying  to  make  it  run, 
the  cost  of  the  Curtis  feed  rig,  and  the  ex- 
I)en8e  of  taking  off  the  feed  rig  of  appellant, 
and  of  putting  on  the  new  feed  rig  amounted 


to  $697.  Appellant,  when  It  took  possession 
of  the  machinery  It  sold  to  appellee,  also  took 
the  Curtis  feed  rig,  and  sold  it,  and  appellee 
was  entitled  to  recover  its  value. 

Appellant  having  taken  possession  of  the 
machinery  sold  to  appellee,  and  the  Jury  hav- 
ing found  that  there  was  a  breach  of  war- 
ranty, appellee  was  entitled  to  recover  that 
part  of  the  purchase  price  paid  by  him,  the 
freight  and  the  expenses  of  setting  up  the 
machinery.  He  was  also  entitled  to  recover 
the  expense  of  trying  to  make  the  machinery 
run  after  it  was  set  up  as  expenses  neces- 
sarily incurred  in  consequence  of  the  defect 
in  it  The  amount  of  these  items  is  not  dis- 
puted, and  we  think  were  proper  elements  of 
damage  under  the  facts  of  this  case.  The 
general  rule  in  such  cases  Is  as  follows: 
"The  damages  recoverable  by  a  manufacturer 
or  dealer  for  the  breach  of  warranty  of  ma- 
chinery which  he  contracts  to  furnish  or  place 
in  operation  for  a  known  purpose  are  not 
confined  to  the  difference  between  the  ma- 
chinery as  warranted  and  as  it  appears  to  be, 
but  includes  such  consequential  damages  as 
are  the  direct,  immediate,  and  probable  result 
of  the  breach."  30  Am.  and  Eng.  (2d  Ed.) 
217,  and  authorities  there  cited.  That  rea- 
sonable expenses  Incurred  In  consequence  of 
the  defect  in  the  machinery  are  recoverable. 
See  Murry  v.  Meredith,  25  Ark.  164 ;  Tatum 
v.  Mohr,  21  Ark.  349. 

It  Is  also  insisted  by'  counsel  for  appellant 
that  the  Judgment  should  be  reversed  "be- 
cause the  court  erred  in  admitting  any  and 
all  of  the  evidence  offered  by  plaintiff,  over 
objections  of  the  defendant"  This  assign- 
ment of  error  points  to  nothing.  It  Is  too 
general  and  indefinite.  Edmonds  v.  State,  34 
Ark.  720.  See,  also.  Central  Coal  &  Coke  Co. 
T.  Nlemeyer  Lumber  Co.,  65  Ark.  107,  44  S. 
W.  1122.  53  S.  W.  570. 

We  find  no  error  In  the  record,  and  the 
Judgment  will  be  affirmed. 


LAWHON  T.  CROW. 
(Supreme  Court  of  Arkansas.    Nov.  22,  1909.) 

1.  Chattei.  Mortgages  (§  172*)— Repmvin 
BT  MoRTOAOEK — Conditions  Precedent. 

Kirby's  Dig.  i  6415,  providing  that,  before 
a  mortgagee  shall  replevy  mortea^ed  chattels 
under  the  mortgage,  he  shall  deliver  to  the 
mortgagor  a  verified  statement  of  his  acconnt, 
is  mandatory,  and  compliance  therewith  is  a 
prerequisite  to  the  maintenance  of  a  sail  to 
replevin  mortgaged  property;  the  Intent  be- 
ing to  give  the  mortgagor  an  opportunity  be- 
fore suit  to  pay  the  debt 

[Eld.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  f  310;    Dec  Dig.  {  172.*] 

2.  Chattel  Mortgages  (g  256*)— Replxviit 
BT  MoRTJJAOEE  —  Conditions  Pbecbdbnt  — 
Otheb  Reuedies. 

The  mortgagor  does  not  forfeit  his  debt  by 
failing  to  comply  with  the  statute ;  but  he  still 
has  toe  right  to  any  other  remedies  provided 
for  the  enforcement  of  its  payment,  and  may 
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8.  Ghattkl  Mobtoaoes  ({  172*)— Replevin 
bt  mobtoaqee — conditions  pbecedent— 
Waives  by  Mobtoaoob. 

Compliance  with  the  statute  iu  replevin 
by  mortgagee  is  not  waived,  wlien  the  mort- 
gagor sets  up  noncompliance  in  defense  by  mo- 
uon  to  dismiss. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  810;   Dec  Dig.  i  172.*] 

Appeal  from  Circuit  Court,  Saline  County; 
W.  H.  Evana,  Judge. 

Action  by  W.  J.  Lawhon  against  S.  F. 
Crow.  There  was  a  directed  verdict  for  de- 
fmdant,  and  plaintiff  appeals.    Affirmed. 

The  suit  at  bar  was  first  Instituted  by  the 
appellant  before  a  justice  of  the  peace  of 
Saline  county  to  recover  from  the  appellee 
a  mule  and  two  bales  of  cotton,  which  he 
had  mortgaged  to  appellant  to  secure  an 
open  account  for  supplies  advanced  to  him 
with  which  to  make  his  crop.  At  each  time 
appellee  bought  supplies  of  appellant,  he 
was  furnished  with  an  itemized  list  of  each 
purchase  and  its  price.  Before  suit  was  in- 
stituted under  the  mortgage  given  by  appel- 
lee to  appellant,  the  appellee  was  served  at 
three  different  times  with  a  sworn  statement 
of  bis  account,  showing  the  total  balance 
due  appellant  It  Is  now  admitted  that  these 
statements-  were  not  Itemized,  and  it  is  fur- 
ther agreed  that  there  were  no  credits  due 
appellee,  and  tliat  the  amount  of  the  account, 
so  sworn  to,  was  correct.  The  case  was  tak- 
en from  the  Jury  because  of  the  appellant's 
failure  to  itemize  his  account,  as  required 
by  section  5415  of  Kirby's  Digest. 

Downle,  Rouse  &  Streepey,  for  appellant 
J.  S.  Abercromble  and  W.  R.  Donham,  for 
appellee. 

WOOD,  J.  (after  stating;  the  facts  as 
above).  Section  5415  of  Kirby's  Digest  Is 
as  follows:  "Before  any  mortgagee,  trustee 
or  other  person  shall  proceed  to  foreclose  any 
mortgage,  deed  of  trust,  oc  to  replevy  under 
such  mortgage,  deed  of  trust,  or  other  In- 
strument, any  personal  property,  such  mort- 
gagee, trustee,  or  other  person  shall  make 
and  deliver  to  the  mortgagor  a  verified  state- 
ment of  his  account,  showing  each  item,  deb- 
it and  credit,  and  the  balance  due."  The 
statute  Is  mandatory.  Compliance  with  Its 
terms  is  a  prerequisite  to  the  maintenance 
of  a  suit  to  replevin  mortgaged  property. 
This  has  already  been  practically  decided  by 
this  court  In  Atkinson  r.  Burt,  65  Ark.  816, 
53  S.  W.  404,  where  we  held  that  falling  to 
furnish  a  veriued  statement  might  have 
been  pleaded  to  a  suit  to  foreclose  or  to 
replevin  the  property.  Where  a  failure  to 
comply  with  the  statute  may  be  pleaded  as 
a  defense,  necessarily  the  statute  Is  manda- 
tory. 


and  to  settle  any  controversy  over  any  Items 
tliat  might  be  In  dispute  without  "going  to 
law."  The  Legislature  did  not  have  in 
view  the  matter  merely  of  saving  the  mort- 
gagor the  costs  that  might  be  incident  to  a 
lawsuit  Its  purpose  was  not  only  to  pre- 
vent that,  but  also  any  annoyance  and  in- 
convenience he  might  suffer  by  having  his 
property  taken  from  blm  by  process  of  law 
before  giving  him  an  opportunity  to  adjust 
any  differences  with  the  mortgagee  and  to 
settle  his  account.  If  possible,  without  a  law- 
suit The  burden  was  therefore  placed  on 
the  mortgagee,  as  a  condition  precedent  to 
the  maintenance  of  a  suit  to  foreclose  or  for 
possession,  that  he  comply  with  the  statute. 
But  the  mortgragee  does  not  forfeit  his  debt 
by  failing  to  comply  with  the  statute.  At- 
kinson V.  Burt,  supra.  He  still  has  the  right 
to  his  debt,  and  to  any  other  remedies  pro- 
vided by  law  for  the  enforcement  of  its  pay- 
ment. He  may  still  have  his  remedy  of 
foreclosure  by  complying  with  the  statute. 
It  Is  a  reasonable  provision,  and  subserves 
a  useful  purpose.  It  is  not  a  compliance 
with  the  law  to  furnish  statements  as  the 
items  are  bought  from  time  to  time,  nor  to 
furnish  a  sworn  statement  of  the  account 
without  the  items  that  compose  It. 

Compliance  with  the  statute  is  not  waived, 
where  the  mortgagor  sets  up  the  noncom- 
pliance In  defense,  which  was  done  in  this 
case  by  his  motion  to  dismiss.  The  ruling  of 
the  court  was  correct 

Affirmed. 


WELCH  STAVE  &  AIERCANTILB  CO.  ▼. 

STEVENSON  et  al. 

(Supreme  Court  of  AAansas.     Nov.  15,  1900.) 

1.  Insubance  (I  9*)— Reports  as  to  Finan- 
ces—Failube  TO  File— Indebtedness — Lja- 

BILITT  OF  OfFICEBS. 

Kirby's  Dig.  |  848,  provides  that  the  pres- 
ident and  secretary  of  every  business  corpora- 
tion organized  under  the  act  shall  annually  de- 
posit with  the  cleric  of  the  county  in  which  it 
transacts  its  business  a  certificate  showing  the 
condition  of  such  corporation.  Section  S^ 
makes  such  officers,  on  failing  to  comply  with 
section  848,  liable  for  the  debts  of  the  corpora- 
tion contracted  during  the  period  of  any  such 
failure.  Held,  that  the  president  and  secretary 
of  a  mutual  insurance  company  organized  under 
the  general  incorporation  act  are  liable  under 
section  859,  although  section  4849  provides  that 
all  domestic  mutual  insurance  companies  ahall 
annually  file  with  the  State  Auditor  a  statement 
of  its  financial  condition  on  the  8l8t  day  of  De- 
ceml>er  next  preceding. 

[Ed.  Note. — For  other  cases,  see  lasuranec. 
Cent  Dig.  {  9;   Dec.  Dig.  |  9.*] 

2.  Insurance  (S  4*)  —  Mutuai.  Companies  — 
Financial  Statement  —  STATtrtE  —  BteyEAi- 

Kirby's  Dig.  {  848,  provides  that  the  pres- 
ident and  secretary  of  every  corporation  onran- 
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ized  under  the  general  incorporation  act  shall 
snnuallr  deposit  with  the  derk  of  the  county  in 
'vrhicb  it  transacts  its  business  a  certificate  sbow- 
ing  its  financial  condition.  Section  4349  pro- 
-vides  that  all  domestic  mutual  insurance  com- 
panies shall  annually  file  with  the  State  Auditor 
a.  statement  of  its  financial  condition  on  the  Slst 
dci7  of  December  next  preceding.  Held,  that 
section  43^  does  not  repeal  by  implicatioo  sec- 
tion 848,  as  the  two  sections  are  not  repugnant: 
section  848  being  passed  for  the  information  and 
t>enefit  of  creditors  of  the  corporation,  while  sec- 
tion 4349  was  to  give  infonnation  to  the  auditor 
to  enable  him  to  determine  whether  arcnts  of 
■neb  organizations  are  entitled  to  a  certificate  of 
stnthority  to  solicit  business. 

[E<d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  4;  Dec.  IMg.  i  4.*] 

Appeal  from  Circuit  Court,  Sebastian 
County,  Ft  Smltb  District;  Daniel  Hon, 
Judge. 

Action  by  the  Welch  Stave  ft  Mercantile 
Company  against  E.  H.  Stevenson  and  anoth- 
er. A  demurrer  was  sustained  to  the  com- 
plaint, and  plaintiff  electing  to  stand  on  its 
complaint,  the  case  was  dismissed,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions  to  overrule  the  demurrer. 

Appellant  (plaintiff  below)  alleged:  That 
on  and  since  February  28,  1906,  the  Ozark 
Insurance  Company  bad  been  a  corporation 
of  this  state  organized  under  the  provisions 
of  section  837  and  the  following  sections  of 
Klrby's  Digest,  authorizing  the  organization 
of  corporations  "for  the  purpose  of  engaging 
In  or  carrying  on  any  kind  of  manufacturing, 
mechanical,  mining  or  other  lawful  busi- 
ness"; that  defendant  Stevenson  was  presi- 
dent, and  defendant  Kimmons  was  secretary, 
of  said  corporation  from  and.  after  said  day 
of  February ;  that  said  corporation  was  or- 
ganized as  a  mutual  Insurance  company  for 
the  purpose  of  insuring  property  against  fire, 
and  on  February  26,  1906,  Issued  to  plaintiff 
Its  policy  Insuring  certain  property  against 
loss  by  fire  for  12  months  from  that  date; 
that  on  August  3, 1906,  the  property  so  insur- 
ed was  destroyed  by  Are,  and  on  April  4, 
1008,  plaintiff  recovered  judgment  against 
said  corporation  in  that  court  on  account  of 
said  loss  for  $500,  with  Interest,  which  Judg- 
ment remained  wholly  unpaid;  that  the  de- 
fendant president  and  secretary  did  not,  nor 
did  either  of  them,  file  the  certificates  requir- 
ed by  section  848  of  Kirby's  Digest  during 
the  years  1906  or  1906,  and,  by  reason  of  the 
neglect  to  do  so,  had  become  liable  to  plain- 
tiff for  the  amount  of  said  judgment ;  and  it 
prayed  Judgment  accordingly.  Defendant  fil- 
ed a  general  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  suffl- 
ctent  to  constitute  a  cause  of  action.  The 
court  sustained  said  demurrer,  and,  the  plain- 
tiff electing  to  stand  upon  its  complaint,  the 
court  dismissed  the  case  at  the  costs  of  the 
plaintiff,  and  plaintiff  appealed. 

Mechem  ft  Mechem,  for  appellant.  Chas. 
E.  ft  Harry  P.  Warner  and  T.  W,  M,  Boone, 
for  appellees. 


WOOD,  J.  (after  stating  the  facts  as 
above).  Section  84>S  of  Kirby's  Digest  pro- 
vides as  follows:  "The  president  and  secre- 
tary of  every  corporation  organized  under  the 
provisions  of  this  act  shall  annually  make  a 
certificate  showing  the  condition  of  the  af- 
fairs of  such  corporation,  as  nearly  as  the 
same  can  be  ascertained,  on  the  first  day  of 
January  or  of  July  next  preceding  the  time 
of  making  such  certificate,  in  the  following 
particulars,  viz. :  The  amount  of  capital  ac- 
tually paid  In ;  the  cash  value  of  its  real  es- 
tate; the  cash  value  of  its  personal  estate; 
the  cash  value  of  its  credits ;  the  amount  of 
its  debts ;  the  name  and  number  of  shares  of 
each  stockholder;  which  certificate  shall  t>e 
deposited  on  or  before  the  fifteenth  day  of 
February  or  of  August  with  the  county  clerk 
of  the  county  In  which  said  corporation 
transacts  its  business  who  shall  record  the 
same  in  a  book  to  be  kept  by  him  for  that 
purpose."  Section  838  requires  the  certificate 
to  be  made  under  oath,  or  affirmation  by  the 
person  subscribing  sam&  Section  8S9  makes 
the  president  or  secretary  who  shall  neglect 
or  refuse  to  comply  with  the  provisions  of 
848  jointly  and  severally  liable  to  an  action 
founded  on  the  above  statute  for  all  debts 
of  such  corporation  contracted  during  the 
period  of  any  such  neglect  or  refusal. 

Appellees  contend  that,  inasmuch  as  the 
complaint  shows  that  the  corporation  was  or- 
ganized as  a  mutual  insurance  company  for 
the  purpose  of  insuring  property  against  fire, 
therefore  the  requirements  of  section  848  su- 
pra do  not  apply,  and  that,  instead  thereof, 
the  provisions  of  section  4349  are  applicable. 
It  is  alleged  in  the  complaint,  and  admitted 
by  the  demurrer,  that  the  insurance  corpora- 
tion named  in  the  complaint  was  organized 
under  the  provisions  of  chapter  31  of  the  gen- 
eral incorporation  act  (subdivision  2,  Kirby's 
Dig.),  for  "manufacturing  and  other  business 
corporations."  The  Legislature  in  express 
terms  having  made  It  the  duty  of  the  "presi- 
dent and  secretary  of  every  corporation  or- 
ganized under  the  provisions"  of  that  act  to 
file  the  certificate  specified  in  section  848 
supra,  it  is  not  within  the  province  of  the 
courts  to  say  that  they  did  not  Intend  what 
they  have  expressed  In  such  plain  terms.  In 
such  case  there  is  no  room  for  construction. 

Nothing  remains  but  to  give  effect  to  the 
law,  unless  It  has  been  repealed  by  some  sub- 
sequent enactment.  Section  4349  of  Kirby's 
Digest,  supra  (act  of  May  23,  1901  [Acts 
1901,  p.  803,  c  159]),  provides :  "All  mutual 
Insurance  companies  of  life,  fire,  etc.,  or  oth- 
er kind  of  mutual  insurance  organizations, 
organized  under  the  laws  of  this  state,  shall 
annually  file  with  the  Auditor  of  State  dur- 
ing the  month  of  February,  a  full  and  com- 
plete sworn  statement  of  Its  financial  condi- 
tion on  the  31st  day  of  December  next  pre- 
ceding. Such  statement  shall  plainly  exhibit 
all  real  and  contingent  assets  and  liabilities 
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repealed,  xnere  is  in  ine  aoove  so  express 
repeal  of  Bection  848,  and,  applying  the  famil- 
iar rules  that  obtain,  and  that  have  been  oft- 
en announced'  by  this  court,  with  reference  to 
repeals  by  Implication,  we  are  of  the  opinion 
that  section  4340  does  not  repeal  section  848. 
The  two  sections  are  not  in  irreconcilable  con- 
flict, nor  can  it  be  said  that  the  provisions  of 
section  4349  (the  latter  act)  cover  the  whole 
subject  of  section  848  (the  former  act),  and  that 
the  last  enactment  embraces  new  proviBlons 
in  addition  to  the  subject  covered  by  the  first, 
showing  plainly  an  intention  that  the  last 
should  be  a  substitute  for  the  first  Mr. 
Sutherland  expresses  the  rule  for  repeals  by 
implication  as  follows :  "There  must  be  such  a 
manifest  and  total  repugnance  that  the  two 
enactments  cannot  stand.  The  earliest  stat- 
ute continues  in  force  unless  the  two  are 
clearly  inconsistent  with,  and  repugnant  to, 
each  other,  or  unless  in  the  later  statute 
some  express  notice  is  taken  of  the  former, 
plainly  indicating  an  intention  to  repeal  it; 
and,  when  two  acts  are  seemingly  repugnant, 
they  should,  if  possible,  be  so  construed  that 
the  latter  may  not  operate  as  a  repeal  by  im- 
plication of  the  former."  Sutherland,  Stat- 
utory Const  (2d  Ed.)  p.  465.  To  the  same  ef- 
fect, see:  English  v.  Oliver,  28  Ark.  325; 
Ck>ats  V.  Hill,  41  Ark.  161;  Chamberlain  t. 
State,  50  Ark.  137,  6  S.  W.  524;  State  v. 
Kirk,  63  Ark.  337,  13  S.  W.  925. 

We  deem  It  unnecessary  to  parallel  the  two 
sections  In  comment  to  show  that  they  are 
not  repugnant  They  are  set  forth  in  the 
opinion,  and  the  mere  reading  of  them  will 
discover  that  they  may  be  readily  harmoniz- 
ed. Section  848  was  passed  for  the  informa- 
tion and  benefit  of  creditors  of  the  corpora- 
tion. Section  4349  was  for  the  purpose  of 
giving,  primarily,  information  to  the  Audi- 
tor, and  to  enable  him  to  determine  whether 
the  agents  of  such  organizations  are  entitled 
to  solicit  business  for  same,  and  as  to  wheth- 
er such  agents  are  entitled  to  a  certificate 
showing  that  they  have  authority  to  solicit 
business.  See  McKee  v.  Rudd  (Mo.)  121  S. 
W.  312.  In  so  far  as  the  statements  required 
by  section  4349  may  he  of  benefit  to  creditors, 
it  is  in  this  respect  not  repugnant  but  sup- 
plemental, to  section  848.  The  two  sections, 
were  passed  for  a  dlfterent  purpose,  as  will 
be  readily  seen,  and  there  is  nothing  to  indi- 
cate that  the  last  enactment  was  intended  as 
a  substitute  for  the  first  As  repeals  by  im- 
plication are  not  favored,  it  Is  for  the  Legis- 
lature, and  not  for  the  courts,  to  say  that 
section  848  has  no  application  to  mutual  in- 
surance companies.  Thus  far  the  Legislature 
has  not  so  declared. 

The  trial  court  erred  in  sustaining  the  de- 
murrer to  the  complaint. 


LETT  et  al.  v.  McDONNHLI* 
(Supreme  Court  of  Arkansas.    Nov.  22,  1900.) 

1.  MOBTOAOES    (§    27*)— BqUITABUC    UOBTOA- 
OES. 

Where  a  deed,  which  provided  that  it  shoald 
be  void  on  the  grantee's  failure  to  i>ay  the  pur- 
chase-money notes,  after  which  the  grantee 
shoald  hold  as  tenant  of  the  grantor  and  pay 
rent,  did  not  expressly  provide  for  a  lien  on  the 
crop  raised  by  the  tenant,  it  was  hot  an  eqoita- 
ble  mortgage. 

[Ed.  Note.— For  other  cases,,  see  Mortgages. 
Dec.  Dig.  S  27.»] 

2.  Landlobd  and  Tenant  ({  9*)— Rxlatior. 

Where  land  was  absolutely  conveyed,  a 
subsequent  provision  of  the  deed  that  if  the 
purchase-money  notes  were  not  paid,  the  con- 
veyance should  be  void,  and  the  grantee  should 
be  entitled  to  bold  as  tenant,  paying  a  rent 
which  should  be  credited  to  him  as  purchase 
money,  did  not  create  the  relation  of  landlord 
and  tenant  upon  nonpayment  of  a  note,  as  it 
would  have  done  in  case  of  an  executory  con- 
tract of  sale;  that  relation  being  inconsistent 
with  the  fee-simple  ownership  conveyed  to  the 

§rantee,  as  merely  calling  the  debt  "rent"  after 
efault  did  not  make  it  such. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  |  9.*] 

3.  DeiAs   (S   147*)— Conditions— Couditions 
Refuonant  to  Gbant. 

A  condition  in  a  deed  which  is  repugnant  to 
the  grant  is  void. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Omt 
Dig.  I  473 ;    Dec.  Dig.  {  147.*] 

Appeal  from  Jefterson  Chancery  Coart; 
John  M.  Elliott,  Chancellor. 

Action  by  Minnie  B.  Levy  and  another 
against  J.  S.  McDonnell.  From  a  decree  for 
defendant,  plalntifFs  appeal.    Affirmed. 

Taylor  &  Jones,  for  appellants,  (^awford 
&  Hooker,  for  appellee. 

McCTJLLOCH,  C.  J.  Minnie  B.  Levy  and 
her  husband,  W.  J.  liCvy,  two  of  the  appel- 
lants herein,  by  their  deed  duly  executed  and 
delivered,  containing  covenants  of  general 
warranty  of  title,  conveyed  in  fee  simple  to 
one  Davis  a  tract  of  land  in  JefTerson  coun- 
ty for  the  sum  of  $5,000,  payable  in  eight 
equal  annual  installments,  as  evidenced  by 
the  promissory  notes  of  said  Davis  duly  ex- 
ecuted '  to  them  and  recited  in  said  deed. 
After  the  habendum  and  the  warranty  claus- 
es of  the  deed,  there  follows  this  stipolatlon : 
"And  when  all  of  said  notes  are  paid  ac- 
cording to  the  tenor  and  effect  th«<eof,  then 
this  instrument  is  to  become  absolute,  and 
it  the  said  Davis  shall  fail  to  pay  said  in- 
debtedness for  any  year  according  to  the  ten- 
or and  effect  of  said  notes,  then  in  tliat  evoit 
this  conveyance  shall  be  void  and  the  gran- 
tors shall  be  entitled  to  possession  and  said 
grantee  is  to  be  held  as  a  tenant  of  the  said 
Minnie  B.  and  W.  J.  Levy  for  any  year  he 
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be  paid  for  each  year  to  the  amount  as  set 
out  in  Bald  notes,  then  be  Is  to  have  the  same 
placed  to  his  credit  as  purchase  money." 
Davis  failed  to  pay  the  second  note,  which 
fell  due  on  November  1, 1906.  He  had  mort- 
gaged bis  crop  on  the  land  to  appellee  for 
supplies,  and  during  the  fall  of  the  year  he 
gathered  the  crop  and  delivered  it  to  appel- 
lee, and  the  latter  sold  it  and  applied  the 
proceeds  In  satisfaction  of  his  mortgage  debt. 
This  action  against  appellee  was  subsequent- 
ly Instituted  in  chancery  to  recover  from  him 
the  proceeds  of  said  crop,  and  a  lien  on  said 
crop  is-asserted  under  the  above-quoted  stip- 
ulation in  the  deed. 

It  will  be  noticed,  in  the  first  place,  that 
the  stipulation  does  not  expressly  purport  to 
declare  a  lien  on  the  crop.  Therefore  it  can- 
not be  held  to  constitute  an  equitable  mort- 
gage. If  any  lien  exists  at  all,  it  is  by  vir- 
tue of  the  relation  of  landlord  and  tenant, 
which  is  declared  to  arise  in  the  event  that 
said  Davis  shall  fail  to  pay  either  of  said 
notes.  Appellants  rely  upon  the  principle 
stated  in  the  following  quotation,  approved 
by  this  court  in  Thomas  v.  Johnston,  78  Ark. 
574,  06  S.  W.  468:  "The  parties  to  an  agree- 
ment for  the  sale  of  land  may  also  contract 
with  the  right,  at  the  election  of  either  party 
in  the  future,  upon  the  performance  or  non- 
performance of  certain  conditions,  to  treat 
the  transaction  either  as  a  purchase  and  sale 
contract,  or  a  lease;  and.  If  the  election  is 
made  to  treat  it  as  a  tenancy,  It  relates  to 
the  time  of  making  the  contract,  and  the  re- 
lation of  landlord  and  tenant,  wltb  all  the 
incidents  and  liabilities,  will  be  regarded  as 
having  begun  at  that  time."  18  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  168,  169.  This  prin- 
ciple applies,  however,  only  to  executory 
contracts  for  the  sale  of  land,  and  not  to 
contracts  fully  executed  by  delivery  of  deeds 
conveying  the  title  to  the  purchaser.  Tti6 
two  relations  of  vendor  and  vendee  and  of 
landlord  and  tenant  are  Inconsistent  and 
cannot  exist  at  the  same  time;  but  the  par- 
ties to  an  executory  contract  may  establish 
either  one  or  the  other  of  these  relations, 
and  provide  when  the  one  shall  end  and  the 
other  shall  begin.  This  is  the  controlling 
principle  in  Thomas  v.  Johnston,  supra,  and 
the  cases  which'  precede  it;  but  when  the 
fixed  relation  of  vendor  and  vendee  is  creat- 
ed by  the  conveyance  of  the  title,  which  Is 
an  executed  contract,  the  other  Inconsistent 
relation  cannot  be  created,  for,  the  title  be- 
ing in  the  vendee,  the  relation  of  landlord 
and  tenant  cannot  exist.  Merely  denominat- 
ing the  debt  as  "rent"  in  certain  contingen- 
cies wonld  not  make  It  rent,  where  the  rela- 
tion of  landlord  and  tenant  does  not  in  fact 
exist.  Walters  v.  Meyer,  39  Ark.  560;  Wat- 
son v.  Pngh,  61  Ark.  218, 10  6.  W.  493 ;  Qner- 


The  deed  exhibited  In  this  case  conveyed 
the  title  in  fee  simple  to  Davis,  and'  the  gran- 
tor could  not  burden  the. conveyance  with  a 
condition  which  defeated  it.  The  condition 
is  repugnant  to  the  grant,  and  is  void.  Oarl 
Lee  V.  Ellsberry,  62  Ark.  209^  fOl  8.  W.  407, 
12  L.  R.  A.  (N.  S.)  956,  118  Am.  St  Rep.  60; 
Whetstone  v.  Hunt,  78  Ark.  230,  93  8.  W.  979. 

Other  questions  are  raised  which  it  Is  un- 
necessary to  decide. 

Decree  aflJrmed. 


NICHOLS  V.  STATE. 
(Supreme  Court  of  Arkansas.    Nor.  22,  1909.) 

1.  SEDUcnow  (I  45*)— Prosecution  —  ScFFi- 

CIENCT  OF  E}VIOERCE. 

Evidence,  in  a  prosecution  for  seduction, 
held  sufficient  to  sustain  a  conviction  under  Kir- 
by's  Dig.  i  2043,  piDviding  that  no  person  shall 
be  convicted  of  seduction  on  the  testimony  of  the 
female  unless  corroborated  by  other  evidence. 

[Ed.   Note.— For  other  cases,   see   Seduction, 
Cent.  Dig.  {S  80-82 ;   Dec.  Dig.  |  46,*] 

2.  Seduction    (8   46*)  —  Pboseoution  —  Evi- 
dence— COBROBORATTON. 

Under  Kirby's  Dig.  i  2043,  providing  that 
no  person  shall  be  convicted  of  seduction  on  the 
testimony  of  the  female  unless  corroborated  by 
other  evidence,  in  a  prosecntion  for  seduction  un- 
der promise  of  itiarriagej  the  corroboration  must 
be  both  as  to  the  promise  of  marriage  and  the 
fact  of  sexual  intercourse. 

[Ed.   Note.— For  other  cases,   see   Seduction, 
Cent.  Dig.  S8  83-86 ;    Dec.  Dig.  {  46.*] 

3.  Seductiow    d   46*)  —  PKOSEC0TION  —  Evi- 
dence. 

In  a  prosecution  for  seduction  under,  prom- 
ise of  marriage,  evidence  that  accused  courted 
the  prosecuting  witness  a  number  of  months, 
that  during  that  time  she  kept  company  with 
no  other  man,  that  when  her  father  chared  him 
with  the  offense  he  promised  to  make  it  right 
in  a  few  weeks,  that  accused  was  attending  court 
as  a  witness  on  the  trial  of  his  brother  for  lar- 
ceny Ivben  the  father  charged  him  with  the  of- 
fense, that  he  immediately  fled  the  country  with- 
out waiting  for  the  trial,  and  that  after  his  re- 
turn, when  he  was  told  that  it  was  his  duty  to 
marry  the  witness  if  be  had  promised  to,  he  did 
not  deny  the  promise,  but  bung  his  bead,  is  ad- 
missible to  corroborate  the  testimony  of  the 
prosecuting  witness  as  to  his  promise  to  marry. 
[Ejd.  Note.— For  other  cases,  see  Seduction, 
Dec.  Dig.  i  46.»]. 

4.  CannNAL  Law  (g  741*)— TbiaI/— Questiow 
FOR  JuBT — Weight  of  Evidence. 

In  a  prosecution  for  seduction,  the  jury  are 
the  judges  of  the  weight  of  evidence  as  to  cir- 
cumstances tending  to  corrolxirate  the  evidence 
of  the  prosecuting  witness  that  accused  promised 
to  many  her. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1713 ;   Dec.  Dig.  i  741.*] 

5.  OannNAL  Law  (|  696*)— TaiAii— Objection 
TO  Evidence. 

A  motion  to  exclude  all  of  the  testimonv  of 
a  witness  is  properly  overruled  if  a  part  of  it  is 
competent 

[Eld.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  i  1643 ;  Dec  Dig.  §  696.*] 
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J.  Ifc  Short  and  G.  B.  Elmore,  for  appel- 
lant Hal  L.  NorweocI,  Atty.  Gen.,  and  C.  A. 
Cunningham,  ABSt  Atty.  Gen.,  for  the  State. 

FRAUBNTHAL,  J.  The  defendant,  Walter 
Nichols,  was  convicted  of  the  crime  of  seduc- 
tion, and  prosecutes  this  appeal  from  the 
Judgment  of  conviction. 

The  evidence  on  the  part  of  the  state  es- 
tablished the  following  facts:  Dulde  Boyd- 
ston  was  a  young  girl  18  years  old  and  living 
with  her  parents.  In  December,  1906,  the 
defendant  began  Iseeping  company  with  her 
and  to  show  her  marked  attention.  He  con- 
tinued his  attentions  and  visits  to  her  for  a 
number  of  months.  Dulcle  Boydston  testi- 
fied that  in  February,  1907,  he  asked  her  to 
marry  him,  and  she  promised  to  do  so;  but 
no  definite  date  was  set  for  the  marriage. 
He  continued  to  pay  bis  suit  to  ber,  and  then 
some  time  after  their  engagement  be  began 
to  seek  sexual  Intercourse  with  her  by  prom- 
ising marriage  In  two  months  thereafter. 
Finally  he  overpersuaded  ber,  and  In  March, 
1907,  succeeded  in  obtaining  sexual  inter- 
course by  promising  to  marry  her,  and  by 
telling  ber  that  all  people  who  Intended  to 
get  married  "did  that  way."  Pregnancy  was 
the  result  of  the  intercourse.  In  August, 
1907,  the  circuit  court  convened  at  the  coun- 
ty seat  of  Fulton  county,  and  at  that  time  a 
brother  of  defendant  was  to  be  placed  on  tri- 
al for  grand  larceny,  and  the  defendant  was 
a  witness  in  his  brother's  behalf  and  attend- 
ed that  court  The  father  of  Dulcle  Boyd- 
ston met  the  defendant  there,  and  accosted 
him  and  told  him  that  he  had  ruined  his 
daughter.  The  defendant  told  him  that  he 
would  make  it  right  in  two  or  three  weeks. 
The  father  told  him  that  then  was  the.  time 
to  make  it  right  The  defendant  desired  to 
talk  to  the  yonng  girl  privately,  and,  upon 
the  father's  refusal  to  permit  him  to  do  so, 
the  defendant  ran  across  the  square  and  at 
once  left  the  town,  without  attending  the 
trial  of  his  brother  or  awaiting  to  see  its 
outcome.  The  testimony  tends  to  prove  that 
the  defendant  fled  the  country  and  went  to 
Texaa  After  remaining  away  for  some  time, 
he  returned  and  began  seeking  testimony  in 
bis  behalf  upon  this  charge.  He  saw  a 
young  man,  Robt.  Hlghtower,  who  had  for- 
merly waited  on  Dulcle  Boydston.  He  asked 
this  young  man  If  be  knew  anything  about 
the  prosecutrix  that  would  benefit  him. 
Hlghtower  told  him  that  he  did  not  and  said 
to  him  that  if  he  were  in  the  defendant's 
place,  and  had  promised  to  marry  her,  he 
would  do  it  The  defendant  dropped  bis 
head,  and  thus  remained  for  a  short  time 
without  making  reply,  and  then  said  he  would 
not  marry  her;    but  in  the  conversation  he 
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promised  to  marry  her. 

It  is  provided  by  section  2043  of  Kirby's 
Digest  that  no  person  shall  be  convicted  of 
the  crime  of  seduction  upon  the  testimony 
of  the  female  "unless  the  same  be  corrobo- 
rated by  other  evidence."  On  a  charge  of 
obtaining  carnal  knowledge  of  a  female  by 
virtue  of  a  false  promise  of  marriage,  the 
corroboration  of  the  female  is  required  both 
as  to  the  promise  of  marriage  and  the  fact 
of  sexual  intercourse.  Folk  v.  State,  40  Ark. 
482,  48  Am.  Rep.  17;  Keaton  v.  State,  T3 
Ark.  265,  83  S.  W,  911;  Carrwia  v.  Slite,  77 
Ark.  16,  91  S.  W.  30;  Lasater  v.  State.  77 
Ark.  468,  94  S.  W.  59.  In  this  case  It  is  con- 
tended that  there  is  not  sufficient  evidence  to 
sustain  the  verdict  of  the  jury,  for  the  rea- 
son that  there  is  no  corroboration  of  the  tes- 
timony of  the  female  as  to  the  promise  of 
marriage.  In  considering  the  character  and 
sufficiency  of  the  testimony  necessary  to  cor- 
roborate the  female  in  this  particular,  Mr. 
Justice  Rlddlck,  in  the  case  of  Lasater  v. 
State,  77  Ark.  468,  94  S.  W.  59,  quotes  with 
approval  the  following  from  Mr.  Justice  Fol- 
ger  of  the  Court  of  Appeals  of  New  Xork: 
"It  is  settled  that  the  supporting  evidence  Is 
required  as  to  two  matters  named  in  the  act. 
and  as  to  them  only.  They  are  the  promise 
of  marriage  and  the  carnal  connection.  It  Is 
settled  by  the  same  authorities  that  the  sup- 
porting evidence  need  be  such  only  as  the 
character  of  these  matters  admit  of  being 
furnished.  The  promise  of  marriage  is  not 
an  agreement  usually  made  in  the  presence 
or  with  the  Imowledge  of  third  persons. 
Hence  the  supporting  evidence  possible  in 
most  cases  Is  the  subsequent  admission  or 
declaration  of  the  party  making  it  or  tht> 
circumstances  which  usually  accompany  the 
existence  of  the  engagement,  such  as  exclu- 
sive attention  to  the  female  on  the  part  of 
the  male,  the  seeking  and  keeping  her  so- 
ciety In  preference  to  that  of  others  of  her 
own  sex,  and  all  those  facts  of  behavior  to- 
ward her  which  before  parties  to  an  action 
were  admitted  as  witnesses  In  it  were  given 
to  the  Jury  as  proper  matter  for  their  con- 
sideration on  that  issue."  And  in  the  case 
of  Cooper  v.  State,  86  Ark.  30,  109  S.  W- 
1023,  it  was  held  that  the  corroboration  can 
be  sufficiently  made  by  circumstances  show- 
ing the  relation  and  conduct  of  the  parties  to 
each  other.  In  the  case  at  bar  the  defend- 
ant paid  court  to  the  young  lady  for  a  num- 
ber of  months  and  showed  to  her  marked  at- 
tention. During  all  that  time  she  kept  the 
society  of  no  other  young  man.  When  the 
father  charged  him  with  the  offense,  he 
promised  to  right  it  in  a  few  weeks,  presum- 
ably by  carrying  out  his  promise  of  mar 
riage,  and  then,  although  he  was  fn  attend- 


Digitized  by 


Google 


to  marry  the  young  lady  If  he  promised  to 
do  so.  He  did  not  deny  that  he  had  bo  prom- 
ised, but  hung  his  head  as  If  convicted  by  the 
truth  of  the  statement  These  were  all  cir> 
cumstances  which  it  was  proper  for  the  Jury 
to  consider.  Before  them  appeared  all  these 
witnesses,  and  they  noted  their  manner  and 
demeanor.  They  were  peculiarly  the  Judges 
of  the  weight  of  this  evidence,  and  we  cannot 
say '  that  there  is  not  sufficient  evidence  to 
support  their  verdict 

It  Is  urged  by  counsel  for  the  defendant 
that  the  court  erred  tn  permitting  evidence 
showing  that  the  brother  of  the  defendant 
and  one  of  bis  witnesses  had  been  Indicted 
for  grand  larceny;  but  this  was  not  admit- 
ted for  the  purpose  of  impeaching  this  wit- 
ness. The  same  testimony  proceeded  further, 
and  showed  that  the  case  on  said  charge 
against  the  brother  had  been  set  for  trial  on 
a  definite  day,  that  the  defendant  had  been 
subpoenaed  in  his  brother's  case  as  a  witness, 
that  on  that  day  the  defendant  attended  said 
court  wherein  said  trial  was  to  be  had,  and 


evidence  in  that  regard  and  for  that  purpose 
was  competent  In  this  case  a  general  ob- 
jection was  made  to  the  Introduction  of  this 
evidence.  Part  <>t  it  was  clearly  competent. 
A  motion  to  exclude  all  of  the  testimony  of 
a  witness  Is  properly  overruled  if  a  part  of 
it  is  competent.  Central  Coal  &  Coke  Co.  v. 
Nlemeyer  Lumber  Co.,  65  Ark.  106,  44  S.  W. 
112:i,  53  S.  W.  570;  Mallory  v.  Brademyer, 
76  Ark.  638.  89  S.  W.  551 ;  St  L..  I.  M.  &  S. 
R.  Co.  V.  Taylor,  87  Ark.  331,  112  S.  W.  745. 
Being  competent  for  one  purpose,  it  was  not 
error  to  admit  it,  although  a  part  of  the  tes- 
timony might  have  been  incompetent  The 
defendant  could.  If  he  had  so  requested,  have 
had  the  court  to  specifically  Instruct  tbe  Jury 
for  what  purpose  this  evidence  was  compe- 
tent and  that  it  was  not  competent  for  the 
purpose  of  impeachment 

We  have  examined  the  instructions  that 
were  given  by  the  court  and  those  that  were 
refused,  and  we  find  no  prejudicial  error  in 
any  of  the  rulings  thereon. 

Tbe  Judgment  is  affirmed. 


STATE  V.  CRAIG. 

(Sapreme  Court  of  Missouri,   Division  No.  2. 

Nov.   23,   1909.) 

1.  GittifiRAi.  Law  (§  1024*)  —  Appeal  —  Ap- 
peal BY  State— Right. 

As  a  rale,  the  state  cannot  appeal  from  a 
Judnnent  for  accused,  whether  it  is  upon  a 
verdict  of  acquittal  or  upon  the  determination 
of  a  question  of  law,  unless  a  right  of  appeal 
is  unequivocally  conferred  by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  18  2599-2611;  Dec.  Dig.  S 
1024.»] 

2.  Ceiiiinal  Law  (J  1024*)—Appeal— Right 
or  State  to  Appeal. 

Under  Rev.  St.  1899.  i  2708  (Ann.  St. 
1906.  p.  1S92),  allowing  the  state  to  appeal  in 
criminal  prosecutions  only  in  the  cases  men- 
tioned in  Uie  next  section,  and  section  2709,  per- 
mitting the  trial  court,  in  its  discretion,  to 
grant  to  the  state  an  appeal,  if  the  prosecuting 
attorney  prays  it,  where  any  indictmeut  ia 
quashed  or  adjudged  insufficient  on  demurrer, 
or  where  the  judgment  thereon  is  arrested,  the 
state  cannot  appeal  from  a  judgment  overrul- 
ing a  demurrer  to  a  plea  in  abatement  of  the 
indictment,  based  upon  matters  dehors  the  face 
of  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
r^w,  Cent  Dig.  8§  2899-2611;  Dec.  Dig.  8 
1024.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty ;  Henry  L.  Bright,  Judge. 

Ivis  Craig  WEB  Indicted  for  setting  up  and 
keeping  a  poker  table  In  violation  of  statute, 
and  from  a  judgment  overruling  a  demurrer 
to  a  plea  In  abatement  of  the  Indictment,  and 
sustaining  the  plea,  and  discharging  accused, 
the  State  appeals.    Appeal  dismissed. 

E.  W.  Major,  Atty.  Gen.,  and  John  M.  At- 
kinson, Asst  'Atty.  Gen.,  for  the  State.  M.  R. 
Lively,  for  respondent 

GANTT,  P.  J.  On  November  2,  1908,  an 
indictment  was  returned  by  the  special  grand 
Jury  for  Jasper  county  to  division  No.  1  of  the 
circuit  thereof,  then  presided  over  by  Hon. 
Haywood  Scott,  charging  defendant  with  the 
crime  of  setting  up  and  keeping  "one  poker 
table,"  In  violation  of  the  statutes  of  this 
state.  The  Indictment  is  in  regular  form,  and 
is  duly  signed  by  the  prosecuting  attorney 
of  Jasper  county,  and  the  foreman  of  the 
grand  jury  returned  the  same.  On  January 
9th,  thereafter,  defendant  filed  his  plea  in 
abatement  to  said  indictment,  giving  as  a 
reason,  among  others,  tliat  said  indictment 
was  not  returned  into  open  court,  but  was 
returned  to  Judge  Scott  after  the  circuit 
court  room  had  t>een  by  his  orders  closed  and 
all  persons  excluded  from  the  room,  except 
the  prosecuting  attorney  and  a  deputy  clerk, 
and  because  persons  not  authorized  by  law 
were  permitted  In  the  grand  jury  room.  On 
January  ISth,  thereafter,  the  prosecuting  at- 
torney of  said  county  filed  a  demurrer  to 
said  plea  in  abatement.  On  January  23, 
1909,  said  plea  in  abatement  and  demurrer 
thereto  came  on  for  hearing  In  said  division 


Bright.  The  court  overruled  the  demurrer 
to  the  pjea  in  abatement,  and  sustained  the 
plea  to  the  indictment,  and  discharged  de- 
fendant. The  state,  through  its  prosecuting 
attorney,  refused  to  plead  further,  duly  saved 
an  exception  to  the  ruling  of  the  conrt  in 
overruling  the  demurrer  to  the  plea,  and  in 
sustaining  the  plea  In  abatement  to  the  in- 
dictment, and  appeals  to  this  court  for  a  re- 
view as  to  the  correctness  of  the  ruling  of 
the  trial  court  in  overruling  the  demurrer 
to  the  plea  and  sustaining  the  plea  to  the  In- 
dictment. The  indictment,  plea  in  abatement 
and  demurrer  to  the  plea  are  all  set  ont  at 
length  In  the  record. 

This  is  one  of  a  number  of  appeals  from 
the  Jasper  circuit  in  all  of  which  the  right 
of  the  state  to  appeal  from  a  Judgment  over- 
ruling a  demurrer  by  the  state  to  a  plea  in 
abatement  of  an  indictment  based  upon  mat- 
ter dehors  the  face  of  the  indictment  itself 
is  challenged,  and  of  course  the  first  proposi- 
tion Is  whether  this  court  can  entertain  the 
appeal.  As  a  general  rule,  the  state  has  no 
right  to  a  writ  of  error  or  appeal  In  a  crimi- 
nal prosecution  from  a  judgment  In  favor  of 
a  defendant  whether  upon  a  verdict  of  ac- 
quittal or  upon  the  determination  by  the 
court  of  a  question  of  law;  unless  it  be  ex- 
pressly conferred  by  statute  in  the  plainest 
and  most  unequivocal  terms.  12  Cyc.  p.  80i; 
State  V.  Wear,  145  Mo.  162,  46  S.  W.  1099. 
As  early  as  State  v.  Rowe,  22  Mo.  328  a855). 
this  identical  proposition  was  before  this 
court  for  decision.  In  that  case  the  defend- 
ant was  indicted  for  taking  unlawful  toll. 
He  appeared  and  filed  his  special  plea.  The 
state  demurred  to  this  plea,  and  the  circuit 
court  overruled  the  demurrer  and  rendered 
Judgment  thereon  for  defendant  discharging 
him  from  said  indictment  and  the  state  ap- 
pealed. The  only  question  was:  Would  an 
appeal  be  sustained  on  the  part  of  the  state 
upon  that  state  of  facts?  Judge  Ryland, 
speaking  for  the  whole  court  said: 

"The  statute  concerning  practice  and  pro- 
ceedings in  criminal  cases  must  determine 
this  question.  Sections  9  and  10  of  the 
eighth  article  of  this  act  are  as  follows: 

"  'Sec.  9.  The  state  in  any  criminal  prose- 
cution shall  I>e  allowed  an  appeal  only  In  the 
cases  and  under  the  circumstances  mentioned 
in  the  next  succeeding  section. 

"  'Sec.  10.  When  any  indictment  is  quashed 
or  adjudged  insufficient  upon  demurrer,  or 
Judgment  is  arrested,  the  circuit  court,  either 
from  its  own  knowledge  or  from  Informa- 
tion given  by  the  prosecuting  attorney,  may 
cause  the  defendant  to  be  committed  or  rec- 
ognized to  answer  another  indictment;  or, 
if  the  prosecuting  attorney  prays  an  appeal 
to  the  Supreme  Court  the  circuit  court  may 
in  its  discretion,  grant  an  appeaL' 

"Now  this  case  is  not  within  either  of  the 
classes  mentioned  in  this  tenth  section.   Tliere 
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Is  no  Indictment  quashed,  nor  Is  there  any 
arrest  of  Judgment,  nor  has  this  Indictment 
t>een  held  Insufficient  on  demurrer.  Then  by 
the  express  words  of  the  ninth  section  an  ap- 
peal wUl  not  be  allowed.  It  is  accordingly 
dismissed.  ** 

Sections  2708  and  2709,  Rev.  St.  1890  (pages 
1592,  1593,  Ann.  St  1906),  are  to-day  to  aU 
Intents  and  purposes  reproductions  and  con- 
tinuations of  sections  9  and  10  of  article  8 
of  the  Code  of  Criminal  Practice  and  Pro- 
ceedings In  Rev.  St.  1^5,  p.  889.  The  deci- 
sion In  State  t.  Rowe,  supra,  has  been  uni- 
formly followed  since  Its  promulgation.  State 
V.  Bollinger,  60  Mo.  577 ;  State  v.  Helsserer, 
S3  Mo.  692 ;  State  v.  Ross,  119  Mo.  App.  401, 
94  S.  W.  842;  State  v.  Rlsley,  72  Mo.  609. 
The  adjudications  of  other  states,  with  stat- 
utory proTlslons  like  ours  Just  quoted,  are 
to  the  same  effect  State  t.  Mlnnlck,  33  Or. 
158,  54  Pac.  223 ;  People  v.  Snyder,  44  Hun 
(N.  T.)  193;  People  v.  Dempsey  et  al.,  66 
How.  Prac  871. 

It  being  obvious  In  this  case  that  the  in- 
dictment was  not  quashed  on  a  motion  to 
quash,  nor  was  a  demurrer  thereto  sustained, 
nor  lias  the  indictment  been  adjudged  Insuffi-' 
dent  on  a  motion  in  arrest  and  as  an  appeal 
Is  only  permitted  the  state  in  these  cases,  the 
motion  to  dismiss  the  appeal  must  be  sustain- 
ed ;  and  it  Is  so  ordered. 

BURGESS  and  rOX,  JJ.,  concur. 


STATE  V.  SMITH. 

(Supreme  Court  of  Missouri,  DiTision  No.  2. 

Nov.  23,  1900.) 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  L.  Bright,  Judge. 

Bull  York  Smith  was  indicted  for  an  offense, 
and  from  a  judgment  overruling  a  demurrer 
to  a  plea  in  abatement  of  the  indictment,  and 
sustaining  the  plea,  and  discharging  accused, 
the  State  appetus.     Appeal  dismissed. 

E.  W.  Major,  Atty.  Oen.,  and  Jas.  T.  Blair 
and  Chas.  O.  Reveile,  Asst  Attys.  Gen.,  for 
the  State. 

FOX,  J.  The  record  in  this  cause  is  8tt1>- 
stantialiy  the  same  as  that  in  Btate  v.  Craig 
(decided  at  the  present  sitting  of  this  courts 
122  8.  W.  1006.  At  least,  it  presents  the  same 
legal  proposition.  We  deem  it  unnecessary  to 
repeat  what  was  said  in  ttie  Craig  Case  as  to 
the  right  of  the  state  to  prosecute  an  appeal ; 
but  it  is  sufficient  to  say  that,  adopting  the 
concinsions  as  reached  by  this  court  in  that 
case,  it  follows  that  the  appeal  in  the  case  at 
Iftar  should  be  dismissed ;  and  it  is  so  ordered. 
All  concur. 


STATE  V.  BALLARD. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.   23,  1909.) 

Appeal  from  Circuit  Court,  Jasper  County ; 
Henry  L.  Bright,  Judge. 

Al  Ballard  was  indicted  for  keeping  gaming 
tables  in  violation  of  statute,  and  from  a  judg^ 


ment  overruling  a  demurrer  to  a  plea  in  abate- 
ment of  the  indictment,  and  sustaming  the  plea, 
and  discharging  accused,  the  State  appeals. 
Appeal  dismissed. 

E.  W.  Major,  Atty.  Gen.,  and  John  M.  At> 
kiuson,  Asst  Atty.  Gen.,  for  the  State. 

BURG£}SS,  J.  On  November  2,  1908,  an  in- 
dictment was  returned  by  the  special  grand 
jury  of  Jasper  county  to  division  No.  1  of  the 
circuit  court  of  said  county,  charging  the  de- 
fendant with  a  crime  of  setting  up  and  keeping 
one  crap  table  and  two  poker  tables,  in  viola- 
tibn  of  the  laws  of  the  state.  The  indictment 
is  regular  iu  form;  bat  on  January  9,  190& 
the  defendant  filed  his  plea  in  abatement  of  said 
indictment  upon  the  same  grounds  as  set  forth 
in  the  case  of  State  v.  Ivis  Craig  (the  opinion 
in  which  case  is  handed  down  at  this  deliveiy) 
122  S.  W.  1006. 

As  the  two  records  are  in  all  respects  similar, 
for  the  reasons  given  in  that  case,  the  motion 
of  the  defendant  to  dismiss  the  appeal  is  sus- 
tained, because  the  state  has  no  right  of  appeal 
from  the  judgment  of  the  circuit  court  sustain- 
ing said  plea  in  abatement    All  concur. 


STATE  V.  GBIER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  23,   1909.) 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  L.  Bright,  Judge. 

Spooley    Geier  was   indicted  for  an   offense,- 
and  from  a  judgment  overruling  a  demurrer  to 
a  plea  in  abatement  of  the  indictment,  and  sus- 
taining the  plea,   and  dismissing  accused,   the 
State  appeals.     Appeal  dismissed. 

E.  W.  Major,  Atty.  Gen.,  and  Jas.  T.  Blair 
and  Chas.  G.  Revelle,  Asst  Attys.  Gen.,  for 
the  State.    R.  M.  Sheppaid,  for  respondent 

FOX,  J.  The  record  in  this  cause  is  sniistan- 
tially  Uie  same  as  that  in  State  v.  Craig  (de- 
cided at  the  present  sitting  of  this  court)  122 
S.  W.  1006.  At  least  it  presents  the  same  legal 
proposition.  We  deem  it  unuecessary  to  repeat 
what  was  said  in  the  Craig  Case  as  to  the 
right  of  the  state  to  prosecute  an  appeal ;  but 
it  is  sufficient  to  say  that,  adopting  the  con- 
clusions as  reached  by  this  court  in  that  case, 
it  follows  that  the  appeal  in  the  case  at  bar 
should  be  dismissed;  and  it  is  so  ordered.  All 
concur. 


STATE  V.  FIRET. 

(Supreme  Court  of  Missouri,  Division  No.  2, 
Nov.   23,   1900.) 

1.  CannwAL  Law  (S  278*)— "Plea  in  Abate- 

UENT' '— N  ATtTBE. 

"Pleas  in  abatement"  are  founded  on  some 
defect  apparent  on  the  face  of  the  indictment, 
or  on  some  matter  outside  the  record  going 
to  its  insufficiency. 

[£>].  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ifi  638-642;   Dec.  Dig.  |  27&* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6406,  6407;  vol.  8,  p.  77B5.] 

2.  Cbiicinai.  Law  (t  278*)— Plea  ik  Abate- 

KENT— MaTTESS    DeHOBB   TEE    RECORD. 

That  the  Indictment  was  not  returned  io 
open  court,  but  to  the  trial  judge,  after  all  per- 
sons had  been  excluded  from  the  courtroom  ex- 
ceptiug  the  prosecuting  attorney  and  another, 
and   that  persons  not  anthorissed  by  law  wefe 
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[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  641 ;    Dec  Dig.  {  278.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  L.  Bright,  Judge. 

Fred  Flrey  was  Indicted  for  keeping  gam- 
ing devices  and  permitting  persons  to  bet 
thereat,  and  from  a  Judgment  overruling  a 
demurrer  to  a  plea  In  abatement  of  the  In- 
dictment, and  sustaining  the  plea,  and  dis- 
charging accused,  the  State  appeals.  Ap- 
l)eal  dismissed. 

R  W.  Major,  Atty.  Oea,  and  Jas.  T.  Blair 
and  Chas.  G.  Revelle,  Asst  Att^s.  Gen.,  for 
the  State.    R.  M.  Sheppard,  for  respondent 

GANTT,  P.  J.  This  Is  an  appeal  by  the 
state  from  a  Judgment  of  the  circuit  court 
of  Jasper  county  overruling  a  demurrer  til- 
ed by  the  state  to  a  plea  in  abatement  filed 
l)y  the  defendant  to  an  Indictment  against 
liim  for  setting  up  and  lieeplng  certain  gam- 
iug  tables  and  devices  and  with  enticing  and 
permitting  certain  persons  to  bet  and  play 
for  money  at  and  upon  said  tables. 

The  indictment  and  plea  In  abatement  are 
in  all  respects  the  same  as  that  In  State  v. 
Ivis  Craig  (handed  down  at  this  delivery) 
122  S.  W.  1006.  For  the  reasons  assigned  In 
that  case,  the  appeal  of  the  state  must  be 
dismissed,  unless  the  contention  of  the  state 
in  this  case  that  the  plea  was  not  in  fact 
and  In  law  a  plea  in  abatement  Is  sound. 
Pleas  In  abatement  are  founded  on  some 
defect  apparent  on  the  face  of  the  accusa- 
tion, or  on  some  matter  outside  the  record 
proceeding  to  the  Insufficiency  of  the  accu- 
sation. "The  rule  is  that  all  matters  extra- 
neous to  the  record  must  be  taken  advantage 
of  by  this  plea;  while  such  matters  as. ap- 
pear by  the  accusation,  errors  apparent,  are 
usually  brought  to  notice  by  motion  to  quash, 
or  demurrer,  or  left  for  motion  In  arrest  in 
the  event  of  conviction."  Bassett's  Crlm.  Fl. 
i  178;  1  Chit  Crlm.  Law,  i  445;  1  Bishop's 
New  Crlm.  Proc.  738;  12  Cyc.  p.  718;  Samp- 
son v.  State,  124  Ga.,  loc.  clt.  779,  53  S.  B. 
a32;  State  v.  Salmon,  216  Mo.,  loc.  cit.  503, 
115  S.  W.  1106;  State  v.  Sullivan,  110  Mo. 
App.,  loc.  cit  80,  84  S.  W.  105;  State  v. 
Bordeaux,  93  N.  C,  loc.  clt.  563. 

That  the  plea  alleged  facts  ddiors  the  rec- 
ord for  which  the  indictment  should  be 
quashed  In  the  estimation  of  the  defendant 
is  apparent  and  the  matters  alleged  were 
properly  brought  to  the  attention  of  the  court 
in  a  plea  In  abatement  Wharton's  Crlm.  PI. 
&  Prac.  i  350,  3,  b.  Having  reached  the  con- 
clusion that  these  matters  were  correctly  in- 
corporated in  the  plea  In  abatement  and  the 
circuit  court  having  sustained  the  plea  and 
abated  the  indictment  and  the  state  not  be- 
ing entitled  to  an  appeal  In  such  a  case,  the 
correctness  of  the  ruling  in  sustaining  the 
plea  upon  the  grounds  therein  set  forth  is 


tne  reason  mat  we  have  no  jurisdiction  at 

the  appeal. 
The  appeal  Is  dismissed. 

BURGESS  and  FOX,  JJ.,  concur. 


STATE  T.  CHAilBElRS.  ' 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.   23,    1909.) 

Appeal  from  Circuit  Court  Jasiwr  County; 
Heniy  L.  Bright  Jud^e. 

Lem  Chambers  was  ludicted  for  a  crime,  and 
from  a  judgment  overruling  a  demurrer  to  t 
plea  in  al>atement  of  the  indictment,  and  sus- 
taining the  plea,  and  discharging  accused,  the 
State  appeals.     Appeal  dismissed. 

E.  W.  Major,  Atty.  Gen.,  and  John  M.  At- 
kinson, Asst.  Attv.  Gen.,  for  the  State.  Wald- 
en  &  Andrews,  for  respondent 

BURGB^SS,  J.  This  is  an  appeal  by  the  sUte 
from  a  judgment  of  the  circuit  conrt  of  Jasper 
county  Betting  aside  the  indictment  on  a  plea 
in  abatement  thereto  by  the  defendant. 

The  record  is  in  ail  respects  similar  to  that 
in  the  cases  of  State  v.  Ivis  Craig,  122  S.  W. 
1006,  and  State  v.  Fred  Firey,  122  S.  W.  lOCT. 
handed  down  at  this  delivery ;  and  for  the 
reasous  therein  given  the  appeal  of  the  state 
must  be  and  is  dismissed.    All  concur. 


STATE  V.  MILLER. 

(Supreme  Court  of  Missouri,  Division  No.  2, 

Nov.  23,   1909.) 

Appeal  from  Circuit  Court  Jasper  County: 
Henry  L.  Bright,  Judge. 

Walter  Miller  was  indicted  for  an  offense,  and 
from  a  judgment  overruling  a  demurter  to  a 
plea  in  abatement  of  the  indictment  and  sus- 
taining the  plea,  and  discharging  accused,  the 
State  appeals.     Appeal  dismissed. 

B.  W.  Major,  Atty.  (Jen.,  and  Jas.  T.  Blair 
and  Chas.  G.  Revelle,  Asst  Attys.  Gren.,  for 
the  State.     R.  M.  Sheppard,  for  respondent 

BURGESS,  J.  This  is  an  appeal  by  the 
state  from  a  judgment  of  the  circuit  court  of 
Jasper  connty  setting  aside  the  indictment  on 
a  plea  in  abatement  thereof  filed  by  the  defend- 
ant. 

The  record  in  this  case  is  in  all  respects  simi- 
lar to  those  in  the  cases  of  State  v.  Ivis  Cnig, 
122  S.  W.  1006.  and  State  v.  Fred  Firey,  122  S. 
W.  1007,  the  opinions  in  which  cases  are  handed 
down  at  this  delivery;  and  for  the  reason 
therein  given,  that  the  state  has  no  right  of 
appeal  from  the  judgment  of  the  circuit  court 
sustaining  a  plea  in  abatement  the  appeal  of 
the  state  is  dismissed.     Ail  concur. 


STATE  ex  rel.  SCHOOL  DIST.  OF  MEM- 
PHIS V.  GORDON,  State  Auditor. 
(Supreme  Court  of  Missouri.    July  9,  1909.    On 

Motion  for  Rehearing,  Nov.  8,  1809t.) 
1.  Mandamus  (8  159*)  —  Pbockedihob  —  Db- 

UURBBB. 

Where  in  mandamus  respondent  waives  the 
alternative  writ  and  demurs,  the  petition  standi 
as  and  for  such  writ. 

[E!d   Note. — For  other  cases,  see  Mandamaa, 
Cent  Dig.  I  325 ;    Dec  Dig.  {  159.*] 
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scriowB  (f  184*)  — PBOPOsmoNB  Sub- 
ncD  TO  Peopub. 

By  analogy  to  Const,  art.  4,  {  28  (Ann. 
i.  1906,  p.   185),  providing  that  no  bill  shall 
kntain  more  than  one  subject,  which  shall  be 
Jearjy  expressed  in  its  title,  a  proposition  sub- 
mitted to  a  vote  of  the  people  for  their  adoption 
bust  be  "single"  as  that  word  is  defined  in  the 
*aw ;   the  vote  of  the  people  on  such  a  proposi- 
^on  being  in  the  nature  of  a  legislatire  act. 

(Ed.  Note.— For  other  cases,  see  Elections,  Dec. 
Dig.  «  184.*] 
8.  Statutes  (J  105*)— Titles— Single  Object 

— CONSTBTJCTION   OF  STATUTE. 

Const,  art  4,  8  28  (Ann.  St.  1906,  p.  185), 
:' providing  that  no  bill  shall  contain  more  than 
.one  subject  which  shall  be  clearly  expressed  in 
its  title,  should  be  liberally  interpreted,  so  as  not 
'  to    unnecessarily    limit    legislative   enactments, 
,   and,  if  the  matters  embraced  in  the'  bill  are  not 
incongruous,  but  have  legitimate  connection  with 
each  other,  the  generality  of  the  title  will  not 
make  the  bill  objectionable:    the  mode  in  which 
the  subject  is  treated  and  the  reasons  which  in- 
fluence the  Legislature  not  making  the  bill  bad, 
if  there  is  but  one  subject. 

[Ed.    Nftte.— For   other   cases,   see    Statutes, 
Cent.  Dig.  «  117;  Dec.  Dig.  %  105.*] 

4.  Statutes  (5  107*)  —  Titles  —  Singuc  Sub- 
ject. 

In  applying  the  constitutional  provision 
against  doubleness,  each  case  is  singular  to  it- 
self, and  will  stand  or  fall  on  its  own  facts. 

(E^.    Note. — For   other   cases,    see    Statutes, 
Cent.  Dig.  i  121 ;   Dec.  Dig.  {  107.*] 

6.  Elections  (J  184*)— Pboposition  to  Bob- 
bow  Money— Submission  to  People. 

Where  a  proposition  to  borrow  money  is 
submitted  to  the  people,  the  object  to  which  the 
borrowed  money  is  to  be  appropriated  is  an  in- 
tegral part  of  the  proposition,  being  necessary  to 
make  the  proposition  intelligible  and  to  carry  in- 
formation to  the  voter. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Dec.  Dig.  8  184.*] 

6.  Elections  (1 184*)— Mattebb  Submitted  to 
Vote— Doubleness. 

An  entire  subject  of  a  statute,  within  Const, 
art.  4,  8  28  (Ann.  St.  1906,  p.  185),  providing 
that  no  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title,  and 
by  analogy  the  entire  subject  of  a  proposition 
to  be  submitted  to  a  vote  of  the  people,  may  be 
composed  of  parts,  and  any  part,  by  further  re- 
finement, may  be  composed  of  other  parts. 

[Ed.  Note. — For  other  cases,  see  Elections,  Dec. 
Dig.  8  184.*] 

7.  Schools  and  School  Distbicts  (8  97*)  — 
BOBBOWINO  Monet— Submission  of  Pbop- 
osiTiON — Consthuction  of  Statute. 

Rev.  St.  1890,  8  9752  (Ann.  St.  190G,  p. 
4472),  provides  that  for  the  purpose  of  erecting 
schoolhouses  and  furnishing  them -in  school  dis- 
tricts, the  board  of  directors  shall  be  authorized 
to  borrow  money  and  issue  bonds  for  the  pay- 
ment thereof,  the  question  of  loan  to  be  decided 
at  a  special  election  for  that  purpose,  and  that 
the  qualified  voters  votinf^  in  favor  of  the  loan 
shall  have  written  or  printed  on  their  tickets 
"For  the  loan"  and  those  voting  against  the  loan, 
the  words  "Against  the  loan"  ;  and.  if  two-thirds 
of  the  votes  cast  shall  be  "For  the  loan,"  the  dis- 
trict board  shall  have  power  to  borrow  money 
in  the  name  of  the  district  to  the  amount  and 
for  the  purpose  specified  in  the  notice  of  elec- 
tion. Section  97.T2a  as  added  by  Laws  1903,  p. 
266  (Ann.  St.  1906,  p.  4473),  provides  that  the 
purposes  for  which  such  an  election  may  be  call- 
ed may,  in  the  judgment  of  the  school  direct- 
ors include  the  purchasing  of  schoolhouse  sites. 
JIM,  that  the  statutes  contemplate  that  the  lib- 


erty of  choice  of  the  voter  shall  be  exercised  on 
the  concrete  whole  encompassed  by  the  statute 
if,  in  the  jud^ent  of  the  school  board,  the  plan 
as  a  whole  is  a  proper  improvement  to  chal- 
lenge a  vote  of  the  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  8  226 ;  Dec.  Dig.  f 
97.*] 

8.  Schools  and  School  Distbicts  (8  97*)  — 
BoBBowiNO  Monet— Submission  of  Pbop- 
osiTioN— SiNOLB  Subject. 

A  proposition,  submitting  to  the  i>eople,  un- 
der the  statute,  the  question  of  incurring  an  in- 
debtedness for  the  school  district  in  a  specified 
sum,  part  of  it  to  be  used  in  building  and  fur- 
nishing a  schoolhouse  in  one  ward  of  the  dis- 
trict, and  the  remainder  to  be  used  in  the  build- 
ing of  an  addition  to  and  improving  the  schooVr 
house  in  another  ward  of  the  district,  embraces 
a  single  general  subject,  and  is  not  violative, 
by  analogy,  of  Const,  art.  4,  8  28  (Ann.  St.  1906, 
p.  185),  providing  that  no  bill  sh^ll  contain  more 
than  one  subject,  which  shall  be  clearly  express- 
ed in  its  title. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S  226;   Dec.  Dig.  < 

Graves,  Burgess,  and  Fox,  JJ.,  dissenting. 

In  banc.  Mandamus  by  the  State,  on  the 
relation  of  the  School  District  of  Memphis, 
against  John  P.  (xordon.  State  Auditor.  Ab- 
solute writ  granted. 

J.  M.  Jayne,  for  relator.  B.  W.  Major, 
Atty.  Gen.,  Chas.  G.  Revelle,  Asst  Atty.  Gen., 
Jas.  T.  Blair,  Asst  Atty.  Gen.,  for  respond- 
ent 

LAMM,  J.  The  State  Auditor  refuses  to 
register  and  vise,  under  section  5167,  Rev. 
St.  (Ann.  St  1906,  p.  2700),  45  school  bonds, 
5-20's,  each  of  the  denomination  of  $500, 
dated  May  1,  1909,  interest  at  5  per  cent 
payable  semiannually,  evidenced  by  coupons 
attached,  payable  at  the  Mercantile  Trust 
Company  in  tl^e  city  of  St  Louis,  and  Issued 
by  the  school  district  of  Memphis,  Mo.,  for 
building  purposes.  The  Memphis  school  dis- 
trict sues  out  an  alternative  writ  of  manda- 
mus. The  Auditor  enters  his  appearance 
through  Mr.  Attorney  General  and,  waiving 
the  alternative  writ,  demurs.  In  this  condi- 
tion of  things  the  petition  stands  as  and  for 
such  writ. 

The  cause  being  finally  submitted  on  de- 
murrer, we  are  called  upon  to  determine  but 
a  single  question.  Indicated  by  the  second 
specification  of  the  demurrer,  viz. :  "Because 
the  petition  upon  its  face  discloses  that  two 
separate  and  distinct  propositions  were  sub- 
mitted and  voted  on  jointly."  The  petition 
shows  that  the  proceedings  of  the  school 
board,  the  calling  and  notice  of  the  election, 
the  appointment  of  judges  and  clerks,  the 
election  Itself,  the  canvass  and  formulation 
of  the  returns,  showing  the  submitted  prop- 
osition carried  by  a  vote  of  349  "For  the 
loan"  to  60  "Against  the  loan,"  and  the  ex- 
ecution of  the  bonds  and  coupons,  were  In 
due  form;  further,  that  the  proposed  Indebt- 
edness (.?22,500),  with  all  other,  does  not  ex- 
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the  district,  as  shown  by  the  last  assessment. 

The  allegations  relied  upon  to  show  the 
doubleness  of  the  proposition  are:  First  An 
order  by  the  school  board,  reciting  that  It 
was  necessary  for  the  welfare  of  the  In- 
habitants of  the  district  that  a  schoolhouse 
be  erected  tn  the  First  school  ward,  and  au 
addition  and  Improvements  be  made  to  the 
schoolhonse  in  the  Second  school  ward.  Sec- 
ond. An  order  that  an  election  be  called  at 
a  specified  date  and  place,  reciting,  among 
other  things,  as  follows:  "For  the  purpose 
of  submitting  to  the  qualified  voters  thereof 
a  proposition  to  incur  an  indebtedness  for 
said  school  district  in  the  sum  of  $22,500  for 
the  purpose  of  using  $20,000  of  said  amount 
In  building  a  schoolhouse  in  the  First  school 
ward  of  said  school  district,  and  furnishing 
the  same,  and  $2,500  of  said  amount  to  be 
used  In  building  an  addition  to,  and  improv- 
ing, the  schoolhouse  in  the  Second  school 
waga  of  said  district,"  etc.  Third.  A  simi- 
lar recital  in  the  election  notice.  Relator's 
counsel  argue  that  the  proposition  is  single, 
and  within  the  purview  of  pertinent  statutes 
relating  to  issuing  school  district  bonds. 
Mr.  Attorney  General,  contra. 

Relator  is  organized  under  article  2,  c.  154, 
Rev.  St.  (Ann.  St  1906,  pp.  2699-2701),  as  a 
town  school  district,  with  the  special  privi- 
leges enumerated  therein.  Section  9865,  Rev. 
St  (Ann.  St  1906,  p.  4523),  ordains  that  the 
school  board,  when  sufBclent  funds  have  been 
provided,  shall  establish  an  adequate  number 
of  primary  or  "ward  schools,"  and  for  this 
purpose  shall  divide  the  district  into  "school 
wards,"  and  fix  the  boundaries  thereof.  Such 
board  is  authorized  to  select  and  procure  a 
site  In  each  newly  formed  ward  and  erect  a 
suitable  school  building  therein  and  furnish 
the  sam&  If  the  money  to  build  and  furnish 
the  schoolhouses  be  not  on  hand,  it  may  be 
raised  by  direct  taxation,  under  the  provi- 
sions of  section  9778  (page  4488),  provided 
such  is  the  judgment  of  the  school  board, 
and  provided  the  voters  of  the  district  au- 
thorize the  increased  tax  under  that  section. 
However,  if  the  money  be  not  on  hand,  the 
school  board  may  borrow  money  under  sec- 
tion 9752  (page  4472),  first  submitting  the 
proposition  to  the  voters.  That  is  the  section 
xind'et  which  relator  acted.  It  provides  as 
follows  (omitting  matter  not  material) :  "For 
the  purpose  of  erecting  schoolhouses  and  fur- 
nishing the  same  In  cities,  towns  and  school 
districts,  the  board  of  directors  shall  be  au- 
thorized to  borrow  money,  and  Issue  bonds 
for  the  payment  thereof.  In  the  manner  here- 
in provided.  The  question  of  loan  shall  be 
decided  at  *  *  *  a  special  election  to  be 
held  for  that  purpose.  •  •  •  The  quali- 
fied voters  at  said  election  shall  vote  by  bal- 
lot Those  voting  in  favor  of  the  loan  shall 
have  written  or  printed  on  their  tickets,  'For 
the  loan ;'  those  voting  against  the  loan,  the 
words  'Against  the  loan;'  and  If  two-thirds 
of  the  votes  cast  shall  be  'For  the  loan,'  the 


er  to  borrow  money  In  the  name  of  the  dis- 
trict to  the  amount  and  for  the  purpose 
specified  in  the  notices  aforesaid.  •  •  • 
When  bonds  are  voted  under  this  section  for 
the  erection  of  one  or  more  schoolhouses,  to 
be  erected  on  the  same  or  dltCer^it  sites," 
etc 

In  Richardson  v..  McReynolds,  114  Mo.  641, 
21  S.  W.  901,  It  was  held  that  under  the 
foregoing  section  there  was  no  authority  to 
Issue  bonds  to  purchase  a  schoolhouse  site, 
and  that  funds  for  such  purchase  could  be 
accumulated  only  on  direct  taxation  and  by 
the  taxgatherer.  To  remedy  this  condition 
in  1903  the  General  Assembly  enacted  a  new 
section,  strictly  tn  pari  materia,  numbered 
9752a  (Laws  1903,  p.  266  [Ann.  St  1906.  p. 
4478]),  reading:  "The  purpose  for  which  an 
election  may  be  called  to  borrow  money  and 
to  issue  bonds  therefor  under  section  9752  of 
this  chapter  may,  in  the  Judgment  of  the 
school  directors,  include  that  of  purchasing 
schoolhouse  sites,  and  the  purpose  of  which 
the  annual  rate  of  taxation  may  be  Increased 
under  and  in  the  manner  provided  for  by 
section  9778  of  this  chapter  may,  In  the 
judgment  of  said  school  directors,  Indude 
that  of  purchasing  school  building  sites  and 
furnishing  said  buildings."  The  foregoing 
sections  (9752  and  9752a)  grant  the  statutory 
power  to  borrow  money  for  the  purpose  of 
building  schoolhouses  and  furnishing  the 
same,  and  purchasing  school  sites.  They  are 
a  code  unto  themselves. 

The  right  determination  of  the  case  calls 
for :  (a)  An  examination  of  the  reasons  sup- 
porting the  proposition  that  questions  sub- 
mitted to  voters  should  be  single  and  not 
double;  (b)  a  construction  of  sections  9752 
and  9752a,  supra,  not  hitherto  under  Inter- 
pretation on  the  point  now  up;  and  (c)  to 
those  may  be  added  whatever  aid  may  be 
borrowed  by  parity  of  reasoning  from  adju- 
dicated cases  in  this  and  other  jurisdictions. 
Attending  to  the  foregoing,  we  conclude  the 
proposition  submitted  to  the  voters  of  the 
Memphis  school  district  was  well  enough. 
This  because: 

1.  The  rule  of  law  that  a  proposition  sob- 
mitted  to  a  vote  of  the  people  for  their 
adoption  must  be  single  (as  "single"  Is  de- 
fined in  the  law)  finds  voice  in  our  constitu- 
tional provision  (article  4,  §  28  [Ann.  St 
1906,  p.  185]),  providing  that:  "No  bill 
•  •  •  shall  contain  more  than  one  subject 
which  shall  be  clearly  expressed  In  its  title." 
And  the  reasons  underlying  that  constitatlon- 
al  interdiction  are  precisely  the  reasons  sup- 
porting the  proposition  asserted  by  our  learn- 
ed Attorney  General  in  the  case  at  hu. 
Heretofore  the  principle  has  not  bem  fre- 
quently before  this  court  as  applied  to  prop- 
ositions voted  by  the  people,  yet  the  cousd- 
tutloual  provision  has  been  under  expositi<» 
many  times,  and  the  correct  Interpretation 
of  that  provision  is  not  only  well  establish- 
ed, but  is  germane  to  the  case  In  hand,  since 
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It  Is  permissible  for  oonrts  to  reason  from 
Blmilars  to  similars. 

At  the  tbreshold  of  the  case,  then,  lies  an 
Investigation  of  the  Interpretation  put  up- 
on said  constitutional  proTision.    In  State  t. 
Miller,  45  Mo.,  loc.  dt.  497,  in  defining  and 
illuminating  the  purpose,  tenor,  and  scope  of 
that  provision,  it  was  well  said:  "The  courts 
In  all  the  states  where  a  like  or  similar  pro- 
vision exists  have  given  it  a  very  liberal  In- 
terpretation,  and  have  endeavored  to   con- 
strue it  so  as  not  to  limit  or  cripple  legislative 
enactments  any  further  than  what  was  nec- 
essary by  the  absolute  requirements  of  the 
law.    An  exact  and  strict  compliance  with 
the  letter  would  render  legislation  almost 
impracticable,  and  would  lead  to  a  multiplic- 
ity of  bills  which  would  make  our  statutes 
ridiculous.    The  principle  Is  a  correct  one, 
and  the  intention   was  good;    it  was  de- 
signed to  strike  down  a  most  vicious  and 
corrupt  system  which  prevailed  in  our  leg- 
islative bodies,  and  which  operated  as  a  sur- 
prise, and  was  productive  of  fraud  and  plun- 
der.   It  was  Intended  to  kill  'logrolling'  and 
prevent  unscrupulous,  designing  men  and  in- 
terested parties  from  dexterously  inserting 
matters  In  the  body  of  a  bill  of  which  the 
title  gave  no  intimation  of  the  true  char- 
acter, or  of  comprising  subjects  diverse  and 
antagonistic  in  their  nature,  in  order  to  com- 
bine in  its  support  members  who  were  in 
favor  of  a  particular  measure,  but  who  could 
not  carry  their  object  without  an  agreement 
to  go  for  some  other  measure,  when  nei- 
ther, on  Its  merits,  could  command  the  req- 
uisite  majority."     Following   these   general 
observations,  it  was  said  tn  that  case  that. 
If  the  matters  embraced  in  the  bill  were 
congruous,  and  bad  legitimate  connection  or 
relation  to  each  other,  the  generality  of  the 
title  would  not  make  the  bill  objectionable, 
that  if  there  was  but  one  subject,  the  mode 
in  which  the  subject  is  treated,  and  the  rea- 
sons which  influence  the  Legislature,  do  not 
make  the  biU  bad,  and  that  the  provision 
does  not  call  for  a  too  vigorous  and  technical 
constmctlon.    This,  because  the  application 
of  rules  of  nice  and  fastidious  verbal  criti- 
cism wofild  often  frustrate  the  action  of  the 
lieglslature  without  fulfilling  the  intention 
of  the  framers  of  the  Constitution.    Accord- 
ing^ it  was  held  that  an  act,  entitled,  "An 
act  to  prevent  the  issue  of  false  receipts  or 
bills  of  lading,   and  to  punish  fraudulent 
transfers    of    property    by    warehousemen, 
wharfingers  and  others,"  could  include,  un- 
der the  designation  of  "others,"  all  persons 
obtaining  the  possession  of  goods  and  having 
the  indicia  of  ownership  from  transferring, 
hypothecating,  or  pledging  them  in  fraud  of 
tne  rights  of  the  seller  or  vendor;    the  act 
being  meritorious,   and   being   Intended    to 
promote  honesty  and  prevent  fraud,  and  the 
subjects  having  a  natural  connection  with 
one  another. 

Banning  throu^  a  long  line  of  cases,  the 


reasoning  adopted  and  propositions  ruled  in 
State  V.  Miller,  45  Mo.  495,  have  been  stead- 
ily approved  and  followed.  For  example,  in 
State  ex  rel.  v.  MUler,  100  Mo.  480,  13  S.  W. 
677,  It  was  ruled  that,  where  all  the  pro- 
visions of  a  statute  fairly  relate  to  the  same 
subject,  having  a  natural  connection  with 
it,  and  are  the  Incidents  or  means  of  accom- 
plishing It,  then  the  subject  Is  single.  Ac- 
cordingly it  was  held  that  an  act  entitled 
"An  act  fixing  the  number  of  directors  in 
public  school  boards  In  certain  cities,  and 
providing  for  election  of  such  directors  and 
for  districting  said  cities  therefor"  meets  the 
requirements  of  the  provision.  To  the  same 
effect  are  Ewlng  v.  Hoblitzelle,  85  Mo.  64; 
State  V.  Morgan,  112  Mo.  202,  20  8.  W.  456 ; 
Lynch  v.  Murphy,  119  Mo.  163,  24  S.  W.  774 ; 
State  ex  rel.  v.  Heege,  135  Mo.  112,  36  S. 
W.  614;  State  v.  Bixman,  162  Mo.  1,  62  S. 
W.  828;  rating  v.  Hickman,  172  Mo.  237,  72 
S.  W.  700.  In  other  cases  we  have  resolv- 
ed that  the  object  of  the  constitutional  pro- 
vision was  to  prevent  incongruous  matters 
being  voted  on  together;  that  if  the  title 
is  not  misleading,  and  is  not  designed  as  a 
cover  to  vicious  or  incongruous  legislation, 
it  will  do,  although  it  does  not  descend  to 
details.  And  in  other  cases  we  have  resolv- 
ed that  matter  germane  to  the  subject  does 
not  constitute  doubleness,  but  that  matters 
having  no  material  relation  to  each  other  are 
double  in  the  sense  interdicted.  See  a  learn- 
ed note  under  section  23,  art  4,  Const  (1 
Ann.  St  1906,  p.  186)  where  many  authori- 
ties are  collated. 

Recurring  now  to  what  has  been  already 
said,  to  wit,  that  the  constitutional  inhibition 
against  doubleness  in  a  bill  to  be  voted  by 
the  lawmaker  is  one  and  the  same  In  prin- 
ciple with  the  rule  of  law  against  doubleness 
in  a  proposition  to  be  voted  by  the  people,  it 
is  self-evident  that  the  mischiefs  struck  at 
by  that  rule  against  doubleness,  invoked  by 
respondent  to  Invalidate  the  bonds  of  the 
Memphis  school  district  are  of  kith  and  kin 
to  the  mischiefs  struck  at  by  the  constitu- 
tional provision  we  have  been  considering; 
and  courts  deem  them  one  and  the  same. 
Thus  in  Hubbard  v.  Woodsum,  87  Me.,  loc. 
cit  96,  82  AtL  804,  a  proposition  alleged  to 
be  doable  was  put  to  a  vote  of  the  people, 
and  Peters,  C.  J.,  says :  "The  idea  on  which 
this  contention  of  the  complainants  is 
grounded  is  found  in  the  construction  which 
courts  have  given  to  constitutional  provi- 
sions existing  in  some  of  the  states  pro- 
hibiting their  Legislatures  from  embodying 
two  distinct  and  independent  private  or 
local,  subjects  in  one  act  In  such  states 
two  or  more  schemes  of  private  legislation 
cannot  be  grouped  together.  The  object  is 
to  prevent  a  combination  of  different  inter- 
ests where  each  one  may  help  the  other;  "to 
prevent'  as  Folger,  J.,  expressed  it  in  a  New 
York  case,  'the  Joining  one  local  subject  with 


Digitized  by 


Google 


1012 


122  SOUTHWESTERN  BEPOBTEB. 


(H& 


another  or  others  of  the  same  kind  so  that 
each  subject  should  gather  votes  for  all.' " 

The  vote  of  the  people  on  a  proposition 
stands  as  in  the  nature  of  a  legislative  act 
A  successful  vote  on  a  proposition  is  In  the 
nature  of  the  adoption  of  a  law.  The  prop- 
osition when  adopted  becomes,  In  a  sense, 
law — a  local  act  Therefore,  as  already 
pointed  out,  the  method  of  its  adoption  is 
within  the  principle  of  the  constitutional 
provision  controlling  legislation.  McMillan 
V.  Lee  County  and  Boyles,  3  Iowa,  311.  Ces^ 
es  may  be  found  whose  facts  called  for  ju- 
dicial denunciation,  where  odious  were  unit- 
ed to  good  propositions  in  order  to  pull  the 
former  through,  and  where  it  lias  been  ruled 
that  such  conduct  amounted  to  "Jodteying" 
and  "logrolling"  and  unjust  and  unfair  "ma- 
neuvering"— in  short  a  fraud  upon  the  peo- 
ple. Supervisors  Fulton  Ck>unty  v.  Railroad, 
21  111.,  loc.  cit  373  et  seq.  In  another  case 
(Gray  v.  Mount,  45  Iowa,  loc.  cit  695)  the 
facts  denounced  were  characterized  as  "the 
common  device  of  an  auctioneer,  in  disposing 
of  worthless  goods,  whereby  a  good  article 
is  mingled  with  them  and  made  to  draw 
bids,  or  the  cunning  trlclcs  of  gamesters  to 
induce  wagers  of  the  unwary."  But  all  those 
similes,  metaphors,  and  comparisons  justify 
'  themselves  in  connection  with  the  concrete 
facts  discussed  in  the  particular  case,  and  I 
have  seen  no  case,  that  discusses  on  principle 
the  doubleness  of  a  proposition  submitted  to 
a  vote,  which  attempts  to  apply  any  differ- 
ent reasoning  or  principle  than  is  applied  to 
the  constitutional  provision  limiting  a  legis- 
lative act  to  one  subject  We  are  free  then 
to  borrow  and  apply  the  doctrines  announc- 
ed in  the  one  to  the  other.  It  has  been  de- 
cided that  In  applying  the  constitutional  pro- 
vision against  doubleness  each  case  is  singu- 
lar to  itself  and  must  stand  or  fall  on  its 
own  facts.  Says  Burgess,  J.,  in  Witzmann 
V.  Railroad,  131  Mo.,  loc.  cit  618,  33  S.  W. 
182:  "Adjudicated  cases  do  not,  as  a  gen- 
eral rule,  aiford  us  much  assistance  in  pass- 
ing upon  questions  of  this  character,  other 
than  In  a  general  way,  as  each  case  must  be 
adjudged  according  to  Its  own  peculiar  facts 
and  the  directness  or  remoteness,  as  the  case 
may  be,  of  its  provisions  to  matters  in  con- 
sonance with  its  title." 

2.  Recurring  now  to  section  9752,  to  cog- 
nate sections  and  provisions  in  the  Consti- 
tution, it  will  be  seen  that  the  controlling 
thought  is  the  increase  of  taxation  beyond 
the  even,  modest  level  of  conventional  and 
prescribed  statutory  rates.  Bonds  at  end 
mean  taxation.  Taxation  is  a  tender  and 
jealous  point  Therefore  the  school  law 
has  preserved  to  the  people  a  right  to  a  di- 
rect vote  (not  on  any  tax,  but)  on  an  in- 
crease over  the  statutory  level  implied  by 
the  issue  of  bonds;  that  is,  the  people  vote 
the  bonds,  and  under  the  Constitution  and 
law  the  school  board  and  the  taxing  ol&cers 
must  correspondingly  increase  the  taxing 
rate.    Under  our  statutory  scheme  it  is  ap- 


parent that  the  division  of  a  town  district 
Into  school  wards  (thus  necessitating  more 
than  one  schoolhouse)  is  not  deemed  a  mat- 
ter of  such  quick  and  personal  concern  to 
the  individual  voter  as  Is  the  Increase  in 
tax  rates.  The  same  may  I>e  said  of  the 
Improvements  of  this  or  that  schooUionse, 
and  of  the  number  of  schoolhonses  built  in 
a  school  district  The  law  contemplates 
that  (absent  an  increase  of  taxation)  the 
school  patron  and  the  taxpayer  exercise  on- 
ly a  representative  voice  in. such  naatteis, 
and  must  rest  upon  the  informed  Jadsment 
of  the  school  board  in  that  behalf.  Of  ne- 
cessity this  must  be  so.  The  members  of 
such  boards  are  charged  with  that  discre- 
tion. They  are  selected  and  elected  by  the 
voters  personally  because  of  their  stability 
and  wisdom  of  Judgment  in  that  behalf,  and 
because,  presumably,  they  have  a  live  and 
abiding  affection  for  the  common  schools. 
Accordingly  if  no  increase  of  taxation  be 
necessary,  and  if  the  district  has  accumulat- 
ed by  gift,  by  sale  of  other  school  property, 
or  otherwise  through  routine  of  taxation, 
a  surplus  sufficient  to  buy  sites,  build  school- 
houses,  and  furnish  the  same  In  the  school 
wards  of  a  town  school  district,  the  statutes 
do  not  contemplate  that  the  voter  should  be 
called  upon  for  a  direct  vote  on  building  one 
or  more  ward  schoolhouses,  on  furnishing  tbe 
same,  or  in  buying  schoolhouse  sites.  The 
board  of  directors  may  move  and  act  on 
their  own  initiative— contra  when  money  is 
to  be  borrowed  or  an  extra  tax  levied.  Noth- 
ing we  say  is  to  be  construed  as  meaning 
that  the  object  to  which  the  borrowed  mon- 
ey is  to  be  appropriated  is  not  an  integral 
part  of  the  proposition  to  be  submitted  to  a 
vote.  Necessarily  it  becomes  an  integral 
element  in  order  to  make  the  proposition 
intelligible  and  carry  Information  to  the 
voter.  City  of  Denver  v.  Hayes,  28  Colo. 
110,  63  Pac.  311;-  Thompson-Houston  Elec- 
tric Co.  T.  City  of  Newton  (C.  C.)  42  Fed. 
726,  727. 

Manifestly  the  natural  place  a  lamp  should 
be  hung  out  to  guide  school  boards  and 
courts  to  the  right  goal  of  interpretation  is 
in  the  very  statute  Itself.  These'  statutes 
are  not  charts  to  those  learned  and  skilled 
Id  subtle  refinements  and  dialectics,  but 
charts  to  guide  plain,  matter-of-fact  every- 
day folk.  That  fact  I  think.  Is  the  master 
key  to  unlock  the  door  of  correct  interpre- 
tation. Attending  to  the  statutes,  one  would 
naturally  expect  that  If  the  Legislature  in- 
tended the  proposition  of  building  a  school- 
bouse  in  each  of  two  wards  should  be  split 
in  twain.  It  would  have  said  so;  and  if  the 
matter  of  furnishing  the  schoolhouses  when 
built  was  a  separate  and  distinct  proposition 
from  building  them,  it  should  have  said  so, 
and  if  the  proposition  of  buying  school- 
house  sites  on  which  to  erect  the  houses 
was  a  distinct  and  independent  proposition 
from  building  and  furnishing,  it  would  have 
said  so.    But  sections  9752  and  9752a  say 
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requisite)  and  the  furnishing  of  schoolhous- 
es,  conjointly.  In  the  plural,  not  as  detached. 
Independent,  and  Incongruous  propositions, 
but  as  related  parts  of  one  subject,  not  as  a 
double  snbject,  but  as  a  single  subject.  Ac- 
cordingly we  should  hesitate  long  before  we 
split  that  subject  by  driving  a  wedge  of  In- 
terpretation between  Its  elemental  parts,  on 
the  theory  the  parts  are  Incongruous,  de- 
tached, and  Independent  propositions,  not  to 
be  joined  within  the  principle  Interdicting 
doubleness.  We  doubt  not  many  bonds  of 
Missouri  school  districts  are  outstanding, 
voted  on  the  theory  that  building  two  or 
more  schoolhouses,  buying  two  or  more 
Bites,  and  furnishing  houses  built  on  those 
sites,  was  a  single  statutory  subject-matter, 
properly  put  to  be  voted  up  or  down  as  one 
proposition.  To  place  a  bar  sinister  across 
such  bonds  is  a  matter  of  so  much  gravity 
to  the  commercial  honor  of  the  state  that 
courts  should  approach  that  result  allowing 
every  reasonable  Intendment  In  favor  of 
validity,  and  with  something  of  the  same 
hesitancy  they  approach  the  determination 
of  the  unconstitutionality  of  a  statute;  for, 
as  said,  the  vote  of  the  people  stands  In  just 
relation  to  the  enactment  of  a  statute,  and 
the  proposition  carried  stands  in  just  re- 
lation to  a  local  law — they  stand  or  fall  on 
the  same  character  of  reasoning. 

3.  Any  whole  or  entire  subject  or  proposi- 
tion may  be  composed  of  parts,  and  any 
part,  by  further  refinement,  may  be  found 
to  be  composed  of  other  parts.  To  Illustrate: 
Let  us  suppose  that  any  use  of  school  funds 
In  the  Improvement  of  a  school  building 
could  be  made  only  on  a  vote  of  the  people. 
The  school  board  concludes  that  two  win- 
dows are  necessary  in  a  schoolhouse.  Are 
two  windows  a  single  or  a  double  subject 
or  proposition?  If  double,  then  is  one  win- 
dow a  double  or  a  single  proposition?  Mark, 
a  window  necessitates  a  hole  in  the  school- 
bouse  wall.  It  means  sash,  glass,  a  window 
frame,  casing,  weights,  pulleys,  catches,  etc. 
It  Is  not  insupposable  that  the  voter  might 
have  his  own  Ideas  about  the  number  of 
panes  of  glass  to  go  Into  the  window,  and 
his  own  idea  on  each  of  the  elements  malt- 
ing up  a  window,  including  the  bole  In  the 
wall.  Is  each  of  these  elements  to  be  sub- 
mitted to  the  voter  as  a  separate  proposi- 
tion? It  is  obvious  that  such  refinement 
produces  ridiculous  results,  and  is  analysis 
run  mad,  precisely  as  pointed  out  in  the 
Miller  Case  In  45  Mo.  495,  supra.  See,  in  this 
connection,  the  reasoning  of  Peters,  C.  J.,  in 
Hubbard  v.  Woodsum,  supra. 

If  the  law  be  as  contended  by  the  learned 
Attorney  General,  then  a  town  school  dis- 
trict, having  no  site  in  either  of  two  wards, 
and  no  schoolhouse  and  no  plumbing,  fur- 
nace, or  aught  else  to  furnish   the  same. 


sue  bonds  to  buy  a  site  in  ward  2?  (c)  Shall 
it  issue  bonds  to  build  a  schoolhouse  iu 
ward  1?  (d)  Shall  it  issue  bonds  to  build  a 
schoolhouse  in  ward  2?  (e)  Shall  it  issue 
bonds  to  furnish  the  schoolhouse  in  ward  1 
when  built?  (f)  Shall  it  Issue  bonds  to  fur- 
nish the  schoolhouse  in  ward  2  when  built? 
Now  it  is  obvious  to  my  mind  that  no  such 
absurd  excess  of  detail  was  within  the  leg- 
islative Intent;  nor  is  It  "logrolling,"  or 
"jockeying,"  or  "maneuvering,"  or  using  the 
arts  of  the  "auctioneer,"  or  "gamester,"  to 
unite  those  parts  into  one  sensible,  congru- 
ous whole,  and  to  put  that  whole  to  the  peo- 
ple as  one  subject  No  part  of  that  general 
subject  can  be  said  to  be  odious  or  unwor- 
thy. Every  part  is  germane  and  related. 
Every  patron  In  the  Memphis  school  dis- 
trict Is  Interested  in  the  uplift  of  the  schools 
of  the  entire  district;  the  high  school  being 
the  capsheaf  of  the  system,  and  the  ward 
schools  feeding  Into  that.  The  board  has 
determined,  as  it  had  the  right  to  do,  that 
the  general  improvement  of  school  facilities 
was  necessary;  and  sites,  houses,  and  fur- 
nishing are  but  correlated  and  connected 
parts  (incidents,  and  details)  of  the  rounded 
improvement.  Of  course  in  the  proposition 
submitted  there  was  no  element  touching 
the  purchase  of  schoolhouse  sites,  but  what 
is  said  is  applicable  to  a  proposition  absent 
that  element. 

Stress  Is  laid  toy  way  of  argument  on  pre- 
serving the  liberty  of  choice  of  the  voter. 
As  to  that  we  say:  Liberty  of  choice  Is  ex- 
cellent, and  quite  worthy  of  the  law's  protec- 
tion. But,  observe,  the  prime  thing  in  sec- 
tions 9752  and  9752a  Is  schools,  schoolhouses, 
and  liberty  of  choice  is  directed  to  providing 
the  wherewithal  to  increase  such  school  fa- 
oillties  as  are  determined  necessary  by  the 
school  board — not  otherwise.  Those  acts  re- 
late to  the  business  administration  of  school 
laws,  and  that  central  idea  must  not  be  ob- 
scured by  side  issues.  We  make  no  manner 
of  doubt  that  the  liberty  of  choice  to  the  in- 
dividual voter  may  be  gently  and  reasonably 
restricted  to  a  rounded  proposition  as  distin- 
guished from  the  elements  of  that  proposi- 
tion. No  other  course  is  feasible,  or  likely  to 
result  practically  and  sensibly.  To  illustrate: 
The  slips  and  Inadvertences  of  individual 
voters  are  proverbial.  Let  us  suppose  that 
propositions  "a,"  "b."  "c,"  "d,"  "e,"  and  "f 
are  printed  on  a  ballot,  with  the  words  "For 
the  loan"  and  "Against  the  loan"  after  each 
preposition.  The  collection  of  those  phrases 
on  one  ballot  is  confusing  to  the  voter.  So 
a  failure  to  erase  is  fatal  to  the  vote.  Now, 
suppose  "c"  be  voted  and  "a"  fail,  how  stands 
the  matter?  Or  that  "a"  and  "c"  are  voted 
and  "e"  fall,  what  then?  Or  that  "a"  and 
"e"  are  voted  and  "c"  fail?  Other  hypothe- 
ses of  the  same  sort,  and  loading  to  the  same 
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abortive  end,  might  be  put  Or  suppose  the 
group  of  propoflltlons  relating  to  ward  1  suc- 
ceed, aud  the  group  relating  to  ward  2  fall. 
In  that  event  there  would  not  be  sufficient 
school  facilities  for  the  district,  and  the  school 
board  might  better  build  a  larger  and  more 
expensive  schoolhouse  In  ward  1  to  supply 
the  school  wants,  so  that  the  proposition  as 
to  ward  1  Is  no  longer  sensible;  vice  versa, 
the  same  might  be  true  If  the  proposition  as 
to  ward  1  fall,  and  that  as  to  ward  2  carry. 
We  are  of  tixe  opinion  that  the  statutes  In 
band  contemplate  that  the  liberty  of  the  vot- 
er should  be  exercised  on  the  concrete  whole 
encompassed  by  the  words  of  the  statute. 
If  in  the  Judgment  of  the  school  board  the 
plan  as  a  whole  was  a  proper  Improvement 
to  challenge  a  vote  of  the  district.  There 
can  be  no  doubt  that  If  the  proposition  we 
are  considering  was  an  act  of  the  Legisla- 
ture, Instead  of  a  proposition  voted  by  the 
people,  the  act  would  stand  as  against  the 
criticism  leveled  at  It  In  the  case  at  bar. 
May  we  deal  more  coldly  and  fastidiously 
with  the  people  acting  as  sovevelgns  then  we 
do  with  the  lawmaker  moving  In  his  orbit? 
If  BO,  why? 

4.  The  ruling  announced  is  well  within 
precedents.    Tlius: 

In  State  ex  rel.  Columbia  ▼.  Allen,  Auditor, 
183  Mo.  283,^  it  waB  ruled  that  a  proposition 
to  purchase  an  existing  waterworks  and  light 
plant,  and  to  provide  for  their  extension  so 
as  to  meet  the  Increased  needs  of  the  inhab- 
itants, was  a  single  subject,  and  might  be 
voted  on  as  such.  It  can  be  readily  seen  that 
by  superfine  analysis  that  proposition  could 
have  been  split  Into  parts,  and  that  voters 
might  well  entertain  a  diversity  of  views  on 
one  or  another  part. 

In  State  ex  rel.  Canton  v.  Allen,  Auditor, 
178  Mo.  555,  77  S.  W.  868,  it  was  ruled  that 
an  order  to  test  the  sense  of  the  voters  on 
the  subject  of  Issuing  bonds  for  the  purpose 
of  constructing,  maintaining,  and  operating 
or  purchasing  an  electric  light  plant  to  sup- 
ply the  town  and  all  persons  and  parties 
therein  with  light  was  a  single  proposition 
ns  singleness  Is  defined  and  contemplated  by 
the  law.  It  can  readily  be  seen  that  one  of 
the  parts  of  the  foregoing  proposition  was 
whether  the  city  of  Canton  would  go  into 
the  manufacture  and  sale  of  electricity  to 
consumers.  Another  was  whether  they  should 
purchase  a  plant  outright.  Another  was 
whether  they  should  construct  a  plant  from 
the  ground  up.  All  these  parts  were  held  to 
constitute  one  subject  and  one  proposition, 
and  that  holding  cannot  be  Justified,  unless 
we  apply  the  test  that  the  parts  are  related, 
congruous,  and  germane  to  one  general  mu- 
nicipal subject,  to  wit,  light  and  bonds  to 
pay  therefor. 

In  State  ex  rel.  Bethany  v.  Allen,  Auditor, 
178  Mo.  555,  77  S.  W.  868,  it  was  ruled  that 
a  proposition  to  issue  bonds  for  the  construc- 
tion of  a  city  hall,  and  for  the  Improvement 
of  a  waterworks  and  light  plant,  was  douUe. 

•  82  3.  W.  103. 


Obviously  the  parts  of  tiut  proposition  were 
not  germane  or  related,  and  were  incapable 
of  becoming  one  single  municipal  subject. 
There  was  no  natural  connection  between  a 
city  hall  and  a  municipal  water  and  light 
plant  It  was  an  omnlbm  bill  pare  and 
simple. 

In  State  ex  rel.  GhiUlcothe  v.  Wilder,  Aud- 
itor, 200  Mo.  97,  98  S.  W.  465,  a  proposition 
to  issue  bonds  for  a  waterworks  and  electric 
light  plant  was  held  single.  The  bonds  l>e- 
ing  invalidated  for  other  reasons.  It  was  rec- 
ommended that  In  the  next  vote  the  form  of 
the  proposition  be  changed  so  as  to  call  for 
"a  combined  waterworks  and  electric  light 
plant"  While  the  waterworks  and  electric 
light  plant  might  be  run  by  the  use  of  the 
same  fuel,  and  in  part  the  same  machin- 
ery, and  under  the  same  management  and 
thus  unified,  yet  it  Is  manifest  that  building 
a  schoolhouse  In  one  ward,  and  Improving  one 
in  another,  has  more  elements  of  unity.  In 
the  ChlUlcothe  case  water  and  light  were 
supplied.  In  the  Memphis  proposition  tlie 
purpose  is  to  furnish  increased  school  facil- 
ities. If  In  the  ChlUlcothe  proposition  water 
and  light,  by  consumption  of  the  same  fuel 
under  the  supervision  of  one  department  and 
of  the  same  agents  of  the  city,  become  sin- 
gle, so  much  the  more  does  the  Improvement 
of  the  school  facilities  In  an  entire  district 
tliough  the  houses  may  be  in  separate  wards, 
become   a   single  proposition. 

In  State  ex  rel.  JopUn  v.  Wilder,  Auditor. 
217  Mo.  261,  116  S.  W.  1087,  the  proposition 
submitted  was  for  a  "sanitary  sewer"  in  one 
district  and  a  "storm  sewer"  In  another.  The 
scheme  Involved  two  different  systems  of 
sewers,  and  it  was  ruled  a  double  proposi- 
tion. The  Joplln  Case  may  be  distinguished 
from  the  case  at  bar,  and  therefore  Is  not 
controlling. 

In  People  ex  rel.  Mariposa  County  v.  Gonnts, 
89  Cal.  15.  26  Pac.  612,  it  was  ruled  that  the 
proposition  to  Issue  bonds  for  the  construc- 
tion of  two  public  wagon  roads,  one  from 
CouItervlUe  to  Bear  Valley,  and  the  other 
from  Mariposa  to  Yosemlte,  was  composed 
of  parts  that  were  germane  and  related,  and 
therefore  not  bad  for  donbleness;  the  said 
roads  intersecting  with  an  existing  road. 

In  People  v.  Dunn,  80  Cal.  211,  22  Pac. 
140,  13  Am.  St  Rep.  118,  it  was  ruled  that 
providing  a  permanent  site  for  the  Califor- 
nia Home  for  the  Care  and  Training  of 
Feeble  Minded  Children,  and  the  erection  of 
suitable  buildings,  was  a  single  purpose. 

In  Rock  V.  Rlnebart  88  Iowa,  37,  55  N.  W. 
21,  Iowa  county  had  salable  swamp  lands. 
Marengo  was  the  county  seat  There  was  no 
courthouse.  A  proposition  was  submitted  to 
the  voters  to  erect  a  courthouse  In  Marengo 
not  to  exceed  the  snm  of  $50,000,  and  to  pay 
for  the  same  out  of  the  sale  of  swamp  land. 
It  was  held  a  single  proposition.  Obviously 
that  ruling  could  only  be  sustained  on  the 
theory  that  the  two  parts  of  the  proposition 
were  germane,  and  were  so  related  as  to 
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In  Truelsen  v.  Dulutb,  61  Minn.  48,  63  N. 
W.  714,  the  proposition  put  to  the  voters  was 
to  erect  or  purchase  a  water  and  light  plant, 
and  Issue  bonds  to  pay  for  the  same,  and  It 
was  held  not  double.  In  that  case  the  elec- 
tion was  held  Invalid  because  other  Incon- 
gruous and  self -destructive  propositions  were 
submitted. 

In  Hubbard  v.  Woodsum,  87  Me.  88,  32 
Atl.  802,  supra,  it  was  ruled  that  a  proposi- 
tion "to  erect  new  county  buildings,  including 
court-rooms,  offices  for  the  several  county  offi- 
cers, Jury  rooms,  library  rooms,  and  fireproof 
vaults  for  the  records  of  the  probate  office, 
register  of  deeds,  clerk  of  the  courts,  and 
county  treasurer,  also  j«U  and  jailor's  house, 
at  a  cost  of  not  to  exceed  $30,000,"  on  a  de- 
scribed lot,  and  to' hire  money  to  build  all 
said  bnildings  by  issuing  the  notes  and  obli- 
gations of  the  county,  was  but  a  single  prop- 
osition, and  comprised  but  one  subject 

In  People  ex  rel.  Attorney  General  v.  Oa- 
mtbers  School  District,  102  Cal.  184,  36  Pac. 
896,  It  was  ruled  that  a  proposition  to  pur- 
chase a  lot  and  build  a  schoolhouse  by  Issu- 
ing bonds  covered  but  one  subject 

Tbe  identical  proposition  was  resolved  In 
the  same  way  in  People  v.  Sisson,  08  111.  33S. 

In  Wlmberly  v.  County  of  Twiggs,  116  Ga. 
50,  42  S.  E.  478,  it  was  ruled  that  a  proposi- 
tion to  build  and  furnish  a  courthouse, 
coupled  with  one  to  build  and  furnish  a  Jail, 
setting  «part  a  certain  sum  for  one  and  a 
certain  sum  for  the  other,  all  to  be  paid  by 
one  issue  of  bonds,  comprised  but  a  single 
subject,  and  was  not  bad  for  doubleness. 

In  Kemp  v.  Town  of  Hazlehurst,  80  Miss. 
443,  31  South.  908,  it  was  ruled  that  a  propo- 
sition was  not  double  the  purpose  of  which 
was  to  erect  a  waterworks  and  electric  light 
plant 

We  deem  the  cases  cited  persuasive  author- 
ity for  the  conclusion  announced,  although 
cases  may  be  found  ruling  the  other  way. 

The  premises  considered,  our  order  for  an 
alternative  writ  of  mandamus  should  stand, 
and  an  ubsolute  writ  should  issue.  It  is  so 
ordered. 

VALLIANT,  C.  J.,  and  GANTT  and  WOOD- 
SON JJ.,  concur.  BURGESS  and  FOX,  JJ., 
concur  In  the  result    GRAVES,  X,  dissents. 

On  Motion  for  Rehearing. 
PER  CURIAM.    Rehearing  denied.     ' 

GRAVES,  J.  (dissenting).  Being  the  orig- 
inal dissenter  tn  this  cause,  and  by  our  rules 
having  10  days  after  final  disposition  to  ex- 
press my  reasons  for  such  dissent  I  feel 
that  the  importance  of  the  public  question 
Involved  in  the  case  Justifies  a  trespass  both 
upon  time  and  space  for  an  expression  there- 


that  when  a  question  has  been  settled  in 
one  case  by  a  majority  of  the  court  dissent- 
ers Eftiould  not  persist  In  repeating  their 
views  in  a  subsequent  case  involving  the 
same  question.  But  in  my  humble  judgment 
that  proposition  is  not  in  this  case.  To  my 
mind  we  have  departed  from  the  beaten 
paths  heretofore  marked  out  by  this  court 
and  launched  out  upon  an  unknown  sea,  and 
this,  too,  without  rudder  or  compass.  Vac- 
illating opinions  have  been  the  bane  of  every 
court  and  to  tbe  end  that  such  should  not 
be  charged  to  tie  door  of  this  court,  we 
should  not  change  our  own  holdings  without 
saying  to  the  bench,  and  the  bar,  and  the 
public  state  officials  of  the  state,  that  we 
have  so  done.  Viewing  this  case  as  I  do, 
It  occurs  to  me  that  we  have  departed  from 
the  previous  well-considered  causes,  and 
that,  too,  without  saying  so  in  plain  and 
explicit  terms.  That  a  court  has  the  right 
to  change  its  views  goes  without  question, 
and  that  it  has  a  right  to  overrule  previous 
holdings  is  equally  unquestioned.  Courts 
are  not  infallible  any  more  than  Individuals 
are  Infallible,  because,  after  all,  courts  are 
made  up  of  Individuals,  and  ofttlmes  with 
Individuals  having  varying  minds.  Not  only 
do  I  tlilnk  we  have  departed  from  precedent 
In  this  cause,  but  I  am  impressed  that  a 
properly  pleaded  and  urged  contention,  made 
by  the  state  and  the  State  Auditor  through 
the  learned  Attorney  General,  has  been  en- 
tirely unconsidered  by  the  opinion  of  my 
learned  Brother  who  wrote  It  and  by  my 
learned  Brothers  who  assented  thereto. 
This  necessitates  a  statement  of  the  Issues, 
as  such  Issues  appear  from  the  record,  rather 
than  as  such  issues  may  appear  from  mere 
conclusions.  I  would  not  feel  called  upon 
to  write,  except  for  the  fact  that  the  opinion 
of  the  majority  opens  up  the  floodgates  to 
fraud,  and  In  addition  compels  a  state  officer 
to  certify  to  things  which  a  conscientious 
man  should  not  be  compelled  to  state  in  an 
official  certificate.  But  sufficient  by  way  of 
preamble.  Let  us  now  get  to  the  facts  of 
this  case. 

The  school  district  of  Memphis  in  Scot- 
land county,  Mo.,  presented  45  school  bonds 
of  $500  each  to  the  State  Auditor  for  regis- 
tration under  the  law.  These  bonds  were  all 
of  the  same  character  so  far  as  the  tenor  and 
wording  thereof  were  concerned.  The  Audi- 
tor refused  to  register  them,  and  this  action 
in  mandamus  was  brought  In  this  court  to 
compel  him  so  to  do.  The  petition  sets  out 
in  detail  the  acts  of  the  school  district  and 
its  officers,  up  to  and  including  its  applica- 
tion for  the  registration  of  said  bonds.  In- 
asmuch as  my  Brothers  in  tbe  majority  have 
not  seen  fit  to  fully  cover  the  allegations  of 
the  petition  for  mandamus,  and  the  demur- 
rer thereto  filed  by  the  Attorney  General,  I 
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de«m  It  proper  to  take  from  the  record  the 
actual  facts  therein  contained. 

The  petition  of  relator  Is  fully  set  out  in 
the  abstract  of  record  furnished  to  this  court 
by  the  learned  Attorney  General.  Such  peti- 
tion charges  the  corporate  capacity  of  rela- 
tor. It  then  charges  the  official  position  of 
respondent  and  his  duties  as  State  Auditor, 
In  80  far  as  they  relate  to  the  registration  of 
bonds  such  as  are  involved  In  this  case.  The 
petition  of  relator  then  charges  that  on  De- 
cember 22,  1908,  the  school  board  made  an 
order  "In  the  matter  of  calling  an  election 
for  the  purpose  of  submitting  to  the  quali- 
fied voters  of  said  school  district  a  proposi- 
tion to  Incur  indebtedness  to  the  amount  of 
$22,500  and  to  Issue  bonds  therefor  for  the 
purpose  of  erecting  a  schoolbouse  In  the 
First  ward  of  said  school  district,  furnishing 
the  same,  and  to  erect  an  addition  to  and 
improve  the  schoolhouse  In  the  Second  school 
ward  of  said  school  district"  The  petition 
of  relator  then  charges  that  it  appeared  to 
the  board  of  said  school  district  that  It  was 
desirable  to  erect  this  new  schoolhouse,  and 
to  erect  an  addition  to  the  other.  This  board 
likewise  determined  that  the  costs  thereof 
would  not  be  less  than  $22,500.  Afterwards 
the  school  board  of  said  district  made  an 
order  as  follows:  "That  a  special  election 
be  held  in  said  school  district  under  and 
pursuant  to  the  provisions  of  said  section 
9752  of  the  Revised  Statutes  of  Missouri  of 
1899,  on  Tuesday,  January  26,  1909,  in  the 
men's  waiting  room  of  the  basement  of  the 
courthouse  in  the  city  of  Memphis,  Mo.,  for 
the  purpose  of  submitting  to  the  qualified 
voters  thereof  a  proposition  to  incur  an  in- 
debtedness for  said  school  district  in  the 
sum  of  $22,500,  for  the  purpose  of  using 
$20,000  of  said  amount  In  building  a  school- 
house  in  the  First  school  ward  of  said  school 
district  and  furnishing  the  same,  and  $2,500 
of  said  amount  to  be  used  in  building  an  ad- 
dition to  and  improving  the  schoolhouse  in 
the  Second  school  ward  of  said  district,  and 
issue  bonds  therefor;  said  bonds  to  become 
payable  in  20  years,  with  privilege  of  pay- 
ment at  the  end  of  5  years  and  bear  interest 
at  the  rate  of  6  per  cent,  per  annum,  pay- 
able semiannually." 

The  petition  of  relator  further  says  that 
the  notice  given  of  such  election  was  In  the 
following  form:  "Notice  Is  hereby  given  to 
the  qualified  voters  of  the  independent  school 
district  of  Memphis,  Mo.,  that  by  order  of  the 
school  board  of  said  independent  school  dis- 
trict of  Memphis,  Mo.,  made  on  the  22d  day 
of  December,  1908,  It  was  ordered  that  a 
special  election  of  the  qualified  voters  of 
said  school  district  be  held  in  the  men's 
waiting  room  of  the  basement  of  the  court- 
house In  the  city  of  Memphis,  Mo.,  on  Tues- 
day the  26th  day  of  January,  1900,  for  the 
purpose  of  authorizing  the  said  board  of 
directors  to  borrow  money  to  the  amount 
of  $22,500  and  issue  bonds  for  the  payment 
thereof,  for  the  purpose  of  using  $20,000  of 


said,  amount  in  building  a  new  scboolboase 
in  the  First  ward  of  said  district,  and  $2.- 
500  of  said  amount  to  be  used  In  building 
an  addition  to  and  improving  the  schoolbonse 
of  the  Second  ward  of  said  district;  said 
bonds  to  run  20  years,  with  the  privilege  of 
payment  at  the  end  of  5  years,  and  to  draw 
5  per  cent  semiannual  Interest  from  the 
date  of  their  issue.  The  qualified  voters 
voting  at  said  election  shall  vote  by  ballot 
Those  voting  in  favor  of  the  loan  shall  hare 
written  or  printed  on  their  ticket  'For  the 
loan.'  Those  voting  against  the  loan  the 
words  'Against  the  loan.' " 

It  Is  further  charged  In  the  petition  of 
relator  that  upon  a  return  of  the  vote  the 
propositions  heretofore  submitted  as  speci- 
fied in  the  order,  and  the  notice  hereinabove 
quoted,  received  the  necessary  vote  for  adop- 
tion. It  then  appears  that  said  school  dis- 
trict by  and  through  its  directors  entered  the 
following  order: 

"Whereas,  at  an  election  duly  called  and 
held  in  school  district  of  Memphis,  Missouri, 
after  notice  thereof  had  been  duly  given  for 
the  time  and  in  the  manner  required  by  law, 
there  were  authorized  to  be  issued  the  school 
building  bonds  of  said  district  to  the  amount 
of  twenty-two  thousand  five  hundred  dol- 
lars ($22,500.00). 

"Therefore,  be  it  resolved  that  under  the 
authority  aforesaid,  there  are  hereby  direct- 
ed to  be  issued  for^-flve  (45)  sdiool  building 
bonds  of  five  hundred  dollars  ($500.00)  each 
of  school  district  of  Memphis,  Missouri,  dat- 
ed May  1,  1909,  and  becoming  due  twenty 
(20)  years  thereafter,  which  said  bonds  shall 
bear  interest  evidenced  by  coupons  at  the 
rate  of  five  per  cent  per  annum,  payable 
semiannually.  Both  principal  and  interest 
of  said  bonds  shall  be  made  payable  at  the 
Mercantile  Trust  Company  In  the  city  of  St 
Louis,  Missouri. 

"Be  It  further  resolved  that  the  bonds 
hereby  authorized  shall  be  in  substantially 
the  following  form: 


"No. 


$500.00 


"United  States  of  America,  State  of  Mis- 
souri, School  District  of  Memphis, 
School  Building  Bond. 

"Know  all  men  by  these  presents  that 
school  district  of  Memphis,  In  the  state  of 
Missouri,  acknowledges  to  owe  and  for  value 
received  hereby  promises  to  pay  to  bearer  five 
hundred  dollars  lawful  money  of  the  United 
States  of  America  on  the  first  day  of  May, 
1929,  with  Interest  thereon  from  the  date 
thereof  at  the  rate  of  five  (5)  per  centum  per 
annum,  payable  semiannually  on  presentation 
and  surrender  of  the  annexed  Interest  coupons 
as  they  severally  become  due.  Both  principal 
and  Interest  of  this  bond  are  hereby  made 
payable  at  the  office  of  the  Mercantile  Trust 
Company  in  the  city  of  St  Louis,  MissourL 

"This  bond  is  redeemable  at  the  option  of 
the  school  board  of  Memphis  at  any  time  aft- 
er May  iBt  1914. 
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"This  bond  la  one  of  a  aerlea  of  like  tenor 
issued  for  the  purpose  of  providing  funds  for 
the  erection  of  a  school  building  In  and  for 
said  school  district  of  Memphis  under  the  au- 
thority of  chapter  154  of  the  Revised  Statutes 
of  1809  of  the  state  of  Missouri  (Ann.  St.  1906, 
pp.  4459-4568),  and  of  an  election  duly  called 
and  held  in  said  district;  and  It  is  hereby  cer- 
tified and  recited  that  all  acts,  conditions  and 
things  required  to  be  done  precedent  to  and 
In  the  issuing  of  the  bond  have  been  done, 
happened  and  been  performed  In  regular  and 
due  form  as  required  by  law;  that  a  direct 
annual  tax  has  been  duly  levied  upon  all  of 
the  taxable  property  In  said  school  district 
of  Memphis  for  the  payment  of  the  principal 
and  interest  of  this  bond  at  their  respective 
maturities,  and  that  the  total  debt  of  said 
district,  including  this  bond,  does  not  exceed 
the  statutory  or  constitutional  limitations. 

"In  testimony  whereof,  the  board  of  school 
directors  of  Memphis,  Missouri,  has  caused 
this  bond  to  be  signed  by  its  president  and 
attested  by  its  secretary,  and  has  caused  the 
annexed  Interest  coupons  to  be  executed  with 
the  fac  simile  signatures  of  said  otfloers  this 
first  day  of  May,  1909. 

"Attest:  W.  T.  Reddish,  Secretary, 

"G.  E.  Leslie,  President." 

It  should  be  stated  here  that  the  bond  set 
oat  in  relator's  petition,  duly  copied  from  the 
petition  as  above  set  out,  is  the  bond  that  was 
presented  to  the  Auditor  for  registration,  and 
none  other.  In  other  words,  the  entire  bond 
issue  is  In  the  form  set  out  in  relator's  peti- 
tion. 

Upon  the  filing  of  relator's  petition  In  this 
court,  which  said  petition  was  duly  verified 
by  oath,  and  contained  the  bond  hereinabove 
set  out,  the  Attorney  General,  when  called 
upon  to  plead  thereto  for  and  In  behalf  of  the 
respondent,  the  State  Auditor,  filed  the  fol- 
lowing demurrer:  "Now  comes  the  respond- 
ent, John  P.  Gordon,  State  Auditor  of  the 
state  of  Missouri,  and,  waiving  the  issue  of 
an  alternative  writ  in  the  above-entitled  cause, 
demurs  to  the  petition  of  the  relator  herein, 
and  assigns  the  following  as  his  grounds  of 
demurrer,  to  wit:  First,  said  petition  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action;  second,  because  the  petition  upon 
Its  face  discloses  that  two  separate  and  dis- 
tinct propositions  were  submitted  and  voted 
upon  Jointly;  third,  said  petition  and  the  mat- 
ters and  things  therein  as  stated  and  set 
forth  are  not  sufficient  In  law  nor  in  equity 
to  entitle  the  relator  to  the  relief  asked  for 
in  said  petition,  nor  to  authorize  the  issuing 
of  the  writ  of  mandamus  therein  prayed  for. 
Respondent  further  says  that  by  reason  of 
the  demurrer  hereinabove  set  forth,  he  Should 
be  dismissed  with  his  reasonable  costs." 

The  case  came  on  to  hearing  upon  the  peti- 
tion of  relator  fairly  abstracted  as  aforesaid, 
and  the  demurrer  as  aforesaid.  Questions  of 
law  will  be  noted  during  the  course  of  the 
opinion. 


1.  The  foundation  of  the  majority  opinion 
is  to  the  effect  that  we  must  determine  wheth- 
er or  not  a  proposition  as  submitted  to  voters 
is  double  by  the  same  rule  that  we  determine 
a  doubleness  of  a  proposition  in  a  title  to  a 
bin  before  the  Legislature,  under  article  4,  S 
28,  of  the  Constitution.  This  rule  of  con- 
struction we  do  not  concede,  nor  do  the  cases 
in  this  state  proceed  upon  any  such  theory, 
except  the  present  opinion,  in  which  we  trans- 
plant the  ideas  of  the  Supreme  Court  of 
Maine  to  Missouri.  In  a  way  the  two  ques- 
tions may  be  akin  in  that  the  prevention  of 
fraud  is  a  purpose  to  be  attained  in  each. 
But  the  diffefence  lies  In  the  fact  that  in  de- 
termining doubleness  in  legislative  acts  the 
courts  do  It  under  constitutional  edict,  whilst 
such  is  not  true  in  determining  doubleness  of 
a  proposition  to  be  voted  upon  by  the  people. 
For  a  proper  conception  of  the  difference  we 
must  consider  the  duties  of  a  court  under  the 
Constitution,  and  the  duties  of  a  court  in 
the  course  of  administering  Justice  according 
to  a  proper  understanding  of  the  law.  The 
people  made  the  Constitution,  and  when  in 
their  sovereign  power  they  have  said  that  a 
thing  must  be  done  in  a  certain  manner,  it 
does  not  lie  within  the  power  of  the  courts, 
or  any  other  creature  of  the  Constitution,  to 
gainsay  such  expressed  will.  Not  so,  how- 
ever, where  the  court  in  dealing  with  a  ques- 
tion not  specifically  provided  for  by  the  fun- 
damental law,  to  wit,  the  Constitution. 

The  sovereign  power  which  prescribes  the 
things  which  might  be  and  might  not  be  done, 
likewise  created  the  courts  and  other  depart- 
ments of  government.  If  the  voice  of  the 
constitutional  making  power — 1.  e.,  the  people 
— said  that  under  certain  circumstances  spe- 
cific things  must  be  done.  It  is  not  for  the 
courts,  the  creatures  of  the  same  Constitu- 
tion, to  gainsay  such  constitutional  mandate. 
If  the  Constitution  (the  express  voice  of  the 
people)  says  an  instrument  must  be  framed 
in  certain  language,  it  is  not  for  the  courts, 
the  mere  creatures  of  the  Constitution,  to  say 
that  it  shall  not  be  done.  For  these  reasons 
we  have  held,  and  rightfully  held,  that  in- 
dictments must  conform  to  what  the  sover- 
eign power  of  the  state  has  said  must  be  done. 
State  V.  Warner  (not  yet  officially  reported) 
119  S.  W.  399;  State  v.  Campbell,  210  Mo. 
202,  109  S.  W.  706;  State  v.  Skillman,  209 
Mo.  408,  107  S.  W.  1071.  In  other  words, 
the  people  who  make  and  unmake  Constitu- 
tions have  spoken.  In  so  speaking  they  not 
only  prescribe  a  certain  course  of  conduct, 
but  likewise  create  the  courts,  and  give  to 
them  the  only  powers  which  they  possess. 
It  Is  not  the  province  of  the  creature  to  tear 
down  and  rebuild  the  structure  of  the  cre- 
ator. What  the  creator  said  as  to  how  cer- 
tain things  could  and  should  be  done,  if  clear- 
ly expressed,  is  not  a  matter  for  the  courts, 
the  mere  creatures  of  the  same  pow6r.  Of 
course,  if  the  language  is  dubious  and  doubt- 
ful, the  courts  can  consider  it  and  Interpret 
it,  but  not  otherwise.    So  that  \^e  say  that 
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the  basis  of  the  constnictloji  fixed  by  the 
majority  opinion  Is  Improper,  In  that  there 
is  110  analogy  between  things  whldi  must 
be  done  under  constltutlMial  mandates  and 
things  which  may  be  done  nnder  the  judg- 
ment of  the  courts  in  the  administration  of 
justlceb  Mandates  of  a  Ck>nstltntlon  may,  and 
often  do,  appear  to  be  unreasonable,  yet  if 
couched  in  plain  language,  and  In  no  way  du- 
bious or  uncertain,  the  courts,  the  creatures 
of  the  same  instrument,  must  bow  In  humble 
submission  to  the  constitutional  mandate.  We 
know  that  In  some  Instances  modem  practices 
hare  been  to  Iiold  as  naught  cons^tutlonal 
provisions,  and  for  courts  and 'other  govern- 
mental agencies  to  write  anew  these  vener- 
able instruments.  To  this  modem  doctrine 
we  have  never  adhered,  and  as  long  as  con- 
stitutional government  is  to  be  ours,  wUl 
never  lend  our  assent. 

But  to  the  rule  of  construction  adopted  by 
the  majority  opinion  in  this  case,  let  us  now 
revert  Constitutional  mandates,  whether 
reasonable  or  unreasonable,  must  be  follow- 
ed by  the  courts,  because  the  courts  (the 
stream)  can  never  rise  higher  than  the 
source.  There  may  be  one  or  two  expres- 
sions from  the  courts,  now  seized  upon  by  the 
majority  opinion,  to  place  the  construction 
of  what  Is  a  double  proposition  upon  the 
basis  ot  a  constitutional  mandate  concerning 
double  propositions,  but  these  cases  are  so 
few  and  far  between  that  serious  discus- 
sion of  them  can  well  be  omitted.  Double- 
ness  of  propositions  In  questions  to  be  voted 
upon  by  the  people  did  not  have  its  origin 
in  constitutional  mandates,  and,  with  one 
or  two  exceptions  up  to  the  present  case,  has 
never  been  reckoned  along  that  line.  Be  it 
further  said  that  such  exceptions  do  not 
come  from  Missouri.  It  is  true  that  we  have 
studiously  avoided  in  this  state  intrenchment 
upon  the  Constitution,  and  we  have  lilcewise 
through  our  courts  as  studiously  undertaken 
to  prevent  and  avoid  frauds  In  all  kinds  of 
elections.  We  have  denounced  double  propo- 
sitions which  were  calculated  to  secure  votes 
which  could  not  otherwise  be  secured.  We 
have  done  this  in  Missouri  prior  to  the 
present  opinion,  on  the  theory  that  the 
courts  would  and  could  suppress  frauds,  and 
could  and  would  see  that  there  was  a  fair 
expression  upon  each  and  every  question 
relating  to  taxation,  but  not  on  the  theory 
that  there  was  any  special  analogy  between 
the  performance  of  this  duty  and  certain 
constitutional  mandates.  The  difference  lies 
in  this:  That  constitutional  mandates  must 
be  obeyed  whether  reasonable  or  unreason- 
able, but  the  fact  as  to  wliether  or  not  the 
courts  should  permit  a  double  proposition, 
which  upon  its  face  indicates  that  there  was 
a  purpose  to  obtain  votes  for  the  proposition 
which  could  not  otherwise  be  obtained,  rests 
upon  aA  entirely  different  theory.  The  latter 
question  rests  upon  the  sound  discretion  of 
the  courts  in  the  administration  of  justice 
to  prevent  a  fraudulent  exercise  of  the  tax- 


ing pow«'  of  the  state,  a  power  dosdy  acru- 
tlnlzed  by  the  courts. 

So  to  our  mind  the  dlscussIiMi  of  what  can 
and  caimot  be  placed  in  the  title  danse  of  a 
bill  pending  before  a  Legislature  has  no  spe- 
cial Bignlflcance  her&  Not  only  so,  bat  the 
construction  given  to  said  titles  are  and 
would  be  repugnant  to  what  a  court  would 
say  as  to  the  exercise  of  the  taxing  power  of 
the  state.  The  title  to  a  bill  Is  only  expected 
to  be  a  fair  index  to  the  context  of  the  bill. 
On  the  other  hand,  propositions  relative  to 
the  taxing  power' of  the  state,  and  proposl- 
tlons  to  be  voted  upon  by  the  plain  people, 
must  be  plainly  stated,  and  in  single  and  sub- 
stantial form.  Not  only  so,  but  they  must 
be  so  stated  as  to  avoid  what  has  been  de- 
nominated by  the  courts  as  "logrolling"  In 
the  Interest  of  a  combined  proposition,  which 
would  not  occur  in  the  Interest  of  a  single 
proposition.  The  courts  In  the  administra- 
tion of  justice,  and  without  any  reference 
to  constitutional  mandates,  have  discovered 
that  doubleness  of  propositions  to  be  voted 
upon  by  the  public  was  induclve  of  fraud, 
and  that  it  was  uncertain  whether  either  of 
two  or  more  propositions  could  have  been 
carried  by  vote  had  they  been  submitted 
singly.  To  obviate  this  fraud  upon  the  tax- 
ing power  of  the  state  this  court,  up  to  the 
present  time,  and  excepting  the  present  case, 
has  consistently  turned  its  face  against 
doubleness  of  propositions  and  the  frauds 
which  are  the  necessary  outgrowth  thereot 
However,  before  going  to  the  holding  of  the 
courts  of  this  state,  it  might  be  well  to  sub- 
mit the  general  proposition  of  law  resulting 
from  the  examination  of  all  cases  bearing 
upon  the  question. 

In  21  American  and  English  Encyclopedia 
of  I/aw  (2d  Ed.)  It  is  said:  "Two  proposi- 
tions cannot  be  united  in  the  submission  so 
as  to  have  one  expression  of  the  vote  answer 
both  propositions,  as  voters  might  be  there- 
by Induced  to  vote  for  both  propositions 
who  would  not  have  done  so  if  the  questions 
had  been  submitted  singly."  This  announce- 
ment of  the  general  doctrine  is  not  only  in 
full  accord  with  the  cases  in  Missouri,  but 
with  all  of  the  jurisdictions  to  which  our 
attention  has  been  called.  And  if  we  be 
called  upon  to  assign  a  reason  for  this  salu- 
tary rule,  that  reason  would  be  that  the  tax- 
ing power  of  the  state  should  be  exercised 
with  the  utmost  openness  and  fairness,  and 
without  opportunity  for  "jockeying"  and 
"logrolling."  In  other  words,  the  courts  of 
the  country  generally,  in  matters  which  go 
to  the  exercise  of  the  taxing  power  of  the 
state,  have  been  exceedingly  cautious  to  see 
that  such  power  was  exercised  by  a  fair  ex- 
pression at  the  election  held  for  such  pur- 
pose. The  question  is  not  whether  a  con- 
stitutional mandate  has  been  followed,  but 
whether  the  proposition  submitted  is  one 
which  tended  within  Itself  and  upon  its  face 
to  induce  "jockeying"  and  "logrolling"  in 
order  to  carry  a  combined  proposition.    That 
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extremely  anxious  to  have  voted  a  large  sum 
for  buildings  In  that  ward,  It  would  be  easy 
to  have  a  proposition  submitted  to  make 
nominal  Improvements  In  the  other  four 
wards  In  order,  by  "jockeying"  and  "logroll- 
ing," to  secure  the  necessary  votes.  Against 
this  proposition  the  courts  of  this  state,  and 
In  my  judgment  in  most  other  states,  have 
turned  a  deaf  ear.  Yet  that  is  the  proposi- 
tion that  confronts  us  in  the  present  case. 

As  expressive  of  the  latest  views  on  this 
proposition,  this  court,  in  the  case  of  State 
ex  r.I.  V.  Wilder,  217  Mo.  261,  116  S.  W.  1087, 
said:  "But  there  is  another  reason  why  a 
peremptory  writ  should  not  be  awarded  in 
this  case,  and  that  is  that  the  proposition 
submitted  to  the  voters  embraced  two  sepa- 
rate and  distinct  propositions;  one  for  the 
construction  of  a  public  sanitary  sewer  in 
district  No.  7,  In  West  Joplln,  and  another 
for  the  construction  of  a  storm  sewer  In 
Willow  Branch  district.  In  said  city.  In  the 
way  this  was  submitted  to  the  voters  they 
had  no  alternative  than  to  vote,  If  they  voted 
at  all,  for  or  against  both  propositions.  They 
could  not  vote  for  one  and  against  the  oth- 
er, however  much  they  might  have  desired  to 
do  so.  In  State  ex  rel.  v.  Allen,  186  Mo.  673, 
85  S.  W.  531,  the  proposition  voted  upon  at 
the  election  was  'for  said  qlty  to  become  in- 
debted In  the  sum  of  twelve  thousand  dol- 
lars In  excess  of  Its  annual  revenue  for  the 
following  purposes,  to  wit:  Forty-five  hun- 
dred dollars  to  be  used  for  the  purpose  of 
purchasing  a  site  and  the  erection  and  con- 
struction of  a  public  building  thereon  or  the 
purchase  of  a  site  and  building  to  be  used 
as  a  city  hall,  city  prison  and  hose  bouse 
and  for  furnishing  the  same,  and  the  further 
sum  of  seventy-five  hundred  dollars  to  be 
used  In  making  repairs  and  improvements 
In  waterworks  and  electric  light  plant  and 
extension  of  water  mains  and  electric  lines 
belonging  to  said  city.'  This  was  all  sub- 
mitted as  a  single  proposition.  It  was  held 
that  this  submission  contained  at  least  two 
separate  and  distinct  propositions,  one  for  an 
increase  of  municipal  Indebtedness  to  a  cer- 
tain amount  for  one  purpose,  and  one  for  an 
Increase  of  municipal  indebtedness  for  an- 
other and  different  purpose,  and  'that  two 
propositions  cannot  be  united  in  the  sub- 
mission 80  as  to  have  one  expression  of  the 
vote  answer  both  propositions,  as  voters 
thereby  might  be  Induced  to  vote  for  both 
propositions  who  would  not  have  done  so 
if  the  questions  had  been  submitted  singly 
(21  Am.  &  Eng.  Ency.  Law  [2d  Ed.]  47),  a 
principle  recognized  by  this  court  In  the  re- 
cent case  of  State  ex  rel.  v.  Allen,  178  Mo. 
555,  77  S.  W.  868.  The  voters  should  have 
been  given  the  opportunity  to  vote  for  and 
against  each  object  As  submitted,  the  vo- 
ters could  vote  for  or  against  both,  but  not 


'  are  not  contiguous,  nor  do  they  lie  in  the 
same  part  of  the  city,  nor  In  the  same  natu- 
ral drainage  area,  and  the  proposed  sani- 
tary sewer  In  district  No.  7  would  not  In 
any  manner  connect  with,  or  have  any  rela- 
tion to,  said  storm  sewer ;  nor  would  the 
citizens  of  Willow  Branch  district  have  any 
interest  in  the  proposed  sanitary  sewer  for 
district  No.  7,  nor  would  the  people  of  the 
city  of  Joplln,  outside  of  said  proposed  sew- 
er districts,  be  served  or  benefited  by  either 
of  them." 

And  in  the  case  of  State  ex  rel.  v.  Allen, 
180  Mo.,  loc.  cit  675,  85  S.  W.  632,  cited  su- 
pra, written  by  our  Chief  Justice  Brace,  the 
following  was  said:  "That  this  submission 
contained  at  least  two  separate  and  distinct 
propositions,  one  for  an  Increase  of  municipal- 
Indebtedness  to  a  certain  amount  for  one  pur- 
pose, and  another  for  an  increase  of  mu- 
nicipal indebtedness  to  another  and  different 
amount  for  another  and  different  purpose,  is 
beyond  question.  And  It  being  manifest  that 
such  a  submission  was  In  the  teeth  of  the 
well-recognized  principle  of  law  that  two 
propositions  cannot  be  united  In  the  sub- 
mission so  as  to  have  one  expression  of  the 
vote  answer  both  propositions,  as  voters 
thereby  might  be  Induced  to  vote  for  both 
propositions  who  would  not  have  done  so  if 
the  questions  had  been  submitted  singly'  (21 
Am.  &  Eng.  Ency.  of  Law  [2d  Ed.]  47),  a 
principle  recognized  by  this  court  In  the  re- 
cent case  of  State  ex  rel.  v.  Allen,  178  Mo. 
555,  77  S.  W.  868,  the  motion  to  quash  the 
alternative  writ  was  unanimously  sustained, 
orally,  by  the  court  en  banc,  on  the  submis- 
sion of  the  case  on  the  24th  of  December, 
1904,  by  which  It  was,  In  effect,  held  that 
the  bonds  Issued  In  pursuance  of  such  elec- 
tion were  invalid,  and  the  Auditor  under  no 
obligation  to  register  them.  This  opinion  is 
written  simply  to  make  that  ruling  more  ex- 
plicit." Of  course  It  does  appear  in  the  opin- 
ion last  quoted  that  the  writer  of  the  ma- 
jority opinion  in  this  case  did  not  sit,  pos- 
sibly for  the  reason  that  he  was  not  present 
at  the  time  of  the  argument,  although  that 
reason  does  not  appear. 

These,  however,  like  the  case  in  217  Mo. 
261,  116  S.  W.  1087,  above  cited,  were  opin- 
ions by  this  court  en  banc  Not  only  so,  but 
the  opinion  In  each  case  was  unanimous, 
with  the  exception  aforesaid. 

It  will  be  noted  that  Chief  Justice  Brace 
quoted  with  approval  21  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  47,  and  In  our  humble 
judgment  in  so  doing  he  gathered  to  bis  case 
the  summarized  views  of  the  vast  majority 
of  the  courts. 

From  the  cases  above  mentioned,  and  from 
all  other  Missouri  cases.  It  will  be  observed 
that  we  have  adhered  to  the  doctrine  that 
doubleness  of  a  proposition  to  be  submitted 


theory  that  the  voter  has  not  had  the  priv- 
ilege of  casting  a  separate  and  distinct  vote 
upon  each  proposition,  and  not  on  the  theory 
that  any  constitutional  mandate  as  to  the 
title  of  a  bill  has  been  violated. 

To  hold  that  doubleness  should  be  deter- 
mined by  the  construction  which  the  courts 
placed  on  constitutional  mandates  can  easily 
be  shown  to  be  erroneous.  In  the  first  place, 
courts  generally  hold  under  such  constitu- 
tional mandates  tftat,  U  the  title  is  a  fair  In- 
dex to  the  bill,  and  the  questioned  subject- 
matter  Is  germane  to  the  subject  expressly 
provided  for  In  the  title,  then  tlie  title  meets 
the  constitutional  mandate.  Yet,  whilst  this 
is  true,  and  our  courts  have  so  held,  who 
for  a  moment  would  say  that  where  the  tax- 
ing power  of  the  state  was  to  be  called  Into 
question,  the  proposition,  the  purpose  of 
which  was  to  carry  the  tax,  should  not  be 
.specifically  and  plainly  stated?  In  other 
words,  in  cases  of  that  character  the  ques- 
tion as  to  whether  or  not  the  subject-matter 
is  germane  to  the  proposition  is  not  a  matter 
of  consideration.  There  can  be  no  such  a 
thing  as  a  germane  matter  to  the  proposition 
to  be  voted  upon  in  the  exercise  of  the  tax- 
ing power  of  the  state,  however  true  this  may 
be  as  to  the  doubleness  of  propositions  in 
legislative  matters.  It  occurs  to  us  there- 
fore that  the  very  foundation  of  all  the  rea- 
soning expressed  by  the  majority  opinion 
absolutely  falls  with  a  consideration  of  the 
difTerence  between  propositions  which  Involve 
the  taxing  power  of  the  state  and  proposi- 
tions relative  to  what  may  not  be  germane 
subject-matters  in  the  title  to  a  bill.  At  most 
be  it  said  that  up  to  this  opinion  nowhere 
in  the  annals  of  the  state  has  such  a  com- 
parison been  made.  The  rule  of  construction 
is  wrong.  What  might  be  doubleness  of 
propositions  In  the  title  to  a  bill  is  determin- 
ed by  many  considerations  which  could  not 
be  applied  to  what  is  meant  by  doubleness 
of  propositions  as  applied  to  questions  in- 
volving the  taxing  power.  The  two  ques- 
tions are  akin  only  to  the  end  that  they  both 
tend  to  suppress  fraud.  If  we  were  to  apply 
the  rule  "germane  to  the  subject,"  as  we  do 
in  construing  the  constitutionality  of  laws, 
to  the  propositions  submitted  in  exercising 
the  taxing  powers  of  the  state,  where  would 
be  the  end?  In  our  judgment  the  Missouri 
cases  cited  above,  together  with  several  oth- 
ers, should  be  overruled,  in  the  present  opin- 
ion. If  it  be  correct,  so  as  to  no  longer  be 
stumbling  blocks  to  public  ofiEldals  in  the 
discharge  of  their  duties. 

2.  Not  only  does  the  Supreme  Court  of  Mis- 
souri place  this  doubleness  of  proposition  on 
the  basis  of  violating  the  right  of  a  full  and 
fair  public  expression  upon  matters  pertain- 
ing to  taxation,  but  other  courts  have  been 
equally  expressive. 

In  Leavffliworth  v.  Wilson,  69  Kan.,  loc. 
dt  78,  76  Pac.  401,  that  court  says:  "The 
subject  of  purchasing  a  particular  water- 


diverse  from  that  of  building  a  new  one.  It 
needs  neither  argument  nor  illustration  to 
make  this  plain  truth  apparent  to  any  mind 
of  ordinary  capacity.  The  judgment  of  the 
mayor  and  council  upon  one  of  these  sub- 
jects might  well  be  approved  by  the  people 
through  a  majority  vote  in  favor  of  bonds, 
although  the  judgment  of  the  same  otDcials 
upon  the  other  subject-matter  would  be  over- 
whelmingly repudiated  at  a  bond  election. 
The  ballot  required  to  be  used  at  the  election 
in  question  obliged  the  voter  to  approve 
bonds  for  both  purposes,  or  to  reject  bonds 
for  both  purposes.  If  he  favored  one  plan 
and  disapproved  the  other,  he  was  allowed 
no  opportunity  to  indicate  his  view.  Because 
of  the  dual  ballot  persons  adverse  to  pur- 
chase may  have  voted  with  persons  adverse 
to  building,  for  bonds  which,  thus  supported, 
carried,  although  both  propositions  would 
have  failed  Ignomlnlously  had  they  been  sep- 
arately submitted.  Therefore  the  election 
was  not  a  fair  one  to  the  people  of  the  city 
of  I«avenworth." 

Likewise,  In  the  case  of  Gas  and  Water 
Co.  V.  City  of  Hyria,  57  Ohio  St.  374,  49  N. 
E.  335,  the  court,  among  other  things,  said: 
"And  it  is  the  policy  of  the  statute  that  the 
proposition  for  each  separate  improvement 
shall  stand  on  Its  own  merits,  unaided  by 
combination  with  any  other  measure,  and  be 
so  acted  upon  by  the  counsel  in  the  first 
'instance,  and  then,  if  adopted,  be  so  submit- 
ted for  approval' by  the  electors  that  each 
may  be  voted  upon  as  a  separate  measure 
uninfluenced  by  combination  with  others. 
The  reason  Is  that  the  requisite  majority 
of  the  counsel,  and  of  the  electors,  may  be 
in  favor  of  one  measure,  and  against  the 
others,  or  against  each,  while,  by  uniting 
them  as  one,  and  submitting  them  to  be 
acted  upon  In  that  form,  the  members  of  the 
council,  and  the  Sectors,  are  required  to 
vote  for  or  against  both  propositions  com- 
bined, or  abstain  from  voting  at  all,  and  thns 
denied  the  right  to  express  their  will  with 
respect  to  each." 

In  Truelson  v.  City  of  Dnluth,  61  Minn. 
48,  63  N.  W.  714,  it  was  said:  "If  the  citr 
council  desired  to  place  a  proposition  to 
erect  a  water  and  light  plant  fairly  and  rea- 
sonably before  the  voters,  as  against  a  prop- 
osition to  purchase  the  existing  plant,  the 
propositions  should  have  been  submitted  so 
as  to  allow  a  free  and  full  expression  on 
the  real  merits  of  each." 

A  very  similarly  worded  proposition  comes 
from  the  state  of  Washington.  We  say  sim- 
ilarly worded  because,  in  fhis  propcwitlon, 
the  first  statement  made  la  In  reference  to  a 
proposition  to  borrow  |25,000,  which  was  fol- 
lowed by  a  subdivision  of  the  f25,000  into 
particular  parts,  as  in  the  case  at  bar.  That 
court,  speaking  of  such  proposition,  said: 
"By  ordinance  178  the  city  council  ordered 
the  submission  of  a  proposition  to  borrotr 
$25,000  upon  time  bonds,  under  the  act  of 
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Marcb  7,  1891  (Acts  18S1,  p.  261,  c.  128). 
The  purposes  for  which  this  money  was 
to  be  borrowed  were  set  forth  in  the  ordi- 
nance as :  (1)  To  pay  outstanding  indebted- 
ness, $20,000;  (2)  for  the  purchase  of  fire 
apparatus,  |1,500;  (3)  for  the  purchase  of  a 
lot  of  land,  and  the  erection  of  a  city  hall 
and  Jail  thereon,  $3,500.  But  one  ballot  was 
osed,  'Bonds,  yes,'  and  'Bonds,  no,'  and  ap- 
pellant contends  that  this  was  irregular,  in- 
asmuch as  there  were  two  propositions,  in- 
Tolred,  viz.,  a  proposition  to  fond  $20,000  of 
old  debts,  and  a  proposition  to  borrow  $5,000 
for  future  purposes.  We  agree  with  him  In 
this,  notwithstanding  the  argument  of  the 
respondent  that  the  statute  is  broad  in  its 
permission  to  borrow  money  for  municipal 
purposes,  and  that  the  acquisition  of  mon- 
ey to  pay  debts  is  a  strictly  municipal  pur- 
pose." McBryde  v.  Montesano,  7  Wash.  69, 
72,  34  Pac.  559,  560.  See,  also,  20  A.  &  R 
End.  of  L.  (2d  Ed.)  1111;  21  A.  &  E. 
End.  of  L.  47. 

In  Lewis  T.  Commissioners  of  Bourbon 
County,  12  Kan.  186,  even  stronger  language 
than  we  have  used  was  employed  by  the 
court  to  express  its  disapproval  6t  double- 
nesB  of  propositions  under  the  taxing  power. 
"It  may  be  conceded  that  two  or  more  ques- 
tions may  be  submitted  at  a  single  election, 
provided  each  question  may  be  voted  on  sep- 
arately, 80  that  each  may  stand  or  fall  upon 
Its  own  merits.  But  that  is  a  very  different 
matter  from  tacking  two  questions  together, 
to  stand  or  fall  upon  a  single  vote.  It  needs 
no  argument  to  show  the  rank  injustice  of 
such  a  mode  of  submission.  By  It  several 
Interests  may  be  combined  and  tiie  real  will 
of  the  people  overslaughed.  By  this  com- 
bination an  unpopular  measure  may  be  tadc- 
ed  onto  one  that  is  popular,  and  carried 
through  on  the  strength  of  the  latter.  A 
necessary  matter  may  be  made  to  carry  with 
It  some  private  speculation  for  the  benefit 
of  a  few.  Things  odious  and  wrong  in  them- 
selves may  receive  the  popular  approval  be- 
cause linked  with  propositions  whose  im- 
mediate consummation  is  deemed  essential. 
It  is  against  the  very  spirit  of  popular  elec- 
tions." 

In  the  case  of  Keane  v.  Ft  Scott,  14  Fed. 
Cas.,  loc.  cit  162,  the  proposition  under 
which  bonds  were  issued  thus  read:  "$76,- 
000.00  to  the  capital  stock  of  the  Missouri, 
Kansas  &  Texas  Railroad,  and  $25,000.00  for 
the  purpose  of  procuring  the  right  of  way 
for  the  road  of  said  company  through  the 
corporate  limits  of  this  city,  and  the  pur- 
chase of  grounds  for  depot  and  machine 
shops  to  be  donated  to  the  company."  The 
city  attempted  to  defend  in  the  suit  upon  the 
bonds  in  the  handle  of  a  bona  fide  purchas- 
er. In  discussing  this  contention  Judge  Dil- 
lon uses  this  language:  "The  objection  to 
the  submission  would  probably  have  been 
well  taken  in  a  suit  to  prevent  the  issue  of 
bonds,  but  it  comes  too  late  now." 


3.  By  petition  In  this  case  relator  has 
pleaded  and  fully  set  out  the  different  steps 
taken.  Relator  has  further  furnished  in  said 
pleadings  a  copy  of  the  bond,  and  copy  of 
the  questions  voted  upon,  and  all  other 
things  necessary  to  show  the  exact  proceed- 
ings had  by  the  school  district.  From  that 
petition  it  will  be  noticed  from  our  state- 
ment, t&at  the  school  board  directed  that 
there  be  submitted  to  the  qualified  voters  a 
proposition  to  incur  indebtedness  and  issue 
bonds  therefor  in  the  sum  of  $^,500;  this 
sum  to  be  used  for  a  schoolhouse  in  the 
First  ward,  and  furnishing  the  same,  and  to 
erect  an  addition  to  and  improve  the  school- 
house  in  the  Second  ward.  It  will  further 
be  noticed  from  the  record,  which  we  have 
purposely  set  out  at  length,  that  the  qptice 
which  was  caused  to  be  published  said  noth- 
ing about  furnishing  the  new  schoolhouse  in 
the  First  ward,  and  in  that  manner  departs 
from  the  order  of  the  school  board.  Lastly, 
when  we  go  to  the  order  for  the  issuance  of 
the  IXHids  and  the  bonds  themselves,  we  find 
that  the  order  shows  nothing  as  to  dividing 
the  funds  for  two  separate  purposes,  but 
the  bonds  themselves  say  on  their  face: 
"This  t>ond  is  one  of  a  series  of  like  tenor 
issued  for  the  purpose  of  providing  funds 
for  the  erection  of  a  school  building  in  and 
for  said  school  district  of  Memphis." 

It  will  be  observed  that,  whilst  the  pro- 
ceedings show  that  two  schoolhouses  were 
to  be  built,  yet  they  issue  45  bonds  of  $500 
each,  being  the  full  amount  of  $22,600,  and 
recite  that  these  bonds  are  to  build  "a  school 
building,"  but  do  not  recite  that  they  are  for 
the  double  purpose  of  building  one  new 
building  and  remodeling  or  rebuilding  an  old 
one.  Under  section  6167,  Rev.  St.  1899  (Ann. 
St.  1906,  p.  2700)  the  Auditor  of  State  is  re- 
quired, when  bonds  are  presented  to  him,  to 
make  a  certificate  to  this  effect:  "And  who 
shall  certify  by  indorsement  on  such  bond 
that  all  the  conditions  of  the  law  have  been 
complied  with  in  its  issue,  if  that  be  the 
case,  and  also  that  the  conditions  of  the 
contract  under  which  they  were  ordered  to 
be  issued  have  also  been  complied  with,  and 
the  evidence  of  that  fact  shall  be  filed  and 
preserved  by  the  Auditor."  Notwithstanding 
this  provision  of  the  statute,  this  court  by 
its  majority  opinion  has  sought  to  compel 
the  Auditor  to  certify  that  he  had  evidence 
on  file  in  his  office  showing  that,  by  proper 
and  legal  proceedings,  these  bonds,  45  in 
number,  and  of  the  value  of  $500  each,  had 
been  duly  authorized  for  "a  school  building." 

It  was  the  duty  of  the  relator  by  his  peti- 
tion to  aver  facts  to  show  that  he  was  en- 
titled to  the  relief  sought  That  relief  is 
prescribed  by  section  5167.  When  relator 
set  out  all  the  proceedings,  as  was  done  In 
this  case,  and  the  respondent  by  the  first 
terms  of  his  demurrer,  set  out  In  full  in 
our  statement,  challenges  the  sufficiency  of 
that  petition  in  every  respect,  then  It  he- 
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on  this  demurrer,  to  see  that  all  proceedings 
to  entitle  the  registration  of  the  bonds  fnlly 
appear.  Nor  will  It  do  to  say  that  this 
question  was  not  pressed  upon  the  court 
The  first  brief  filed  by  the  learned  Attorney 
General  suggested  to  this  court  that  the 
recitation  of  the  bonds  were  at  Tarlapce  with 
the  proceedings  1b  the  case,  and  in  the  mo- 
tion for  rehearing  it  is  most  strenuously 
urged,  and  in  my  hnmble  Judgment  we  have 
handed  down  an  opinion  which  directs  the 
registration  of  any  bond  which  may  here- 
after be  tendered.  Throughout  the  entire 
school  proceedings  part  of  these  bonds  were 
to  be  for  one  schoolhonse  and  part  for  an- 
other and  yet  we  say,  by  the  opinion  of  our 
Brothers  In  the  majority,  that  the  state 
official,  charged  with  scrutinizing  the  pro- 
ceedings, shall  register  a  bond  which  recites 
upon  its  face  that  it  is  one  of  the  number 
which  covers  the  entire  appropriation,  and 
Is  for  "a  school  building,"  and  not  for  two 
buildings. 

We  have  lengthened  this  dissenting  opin- 
ion, in  the  way  of  elucidating  facts,  more 
perhaps  than  ought  to  have  been  done.  We 
thought  it  due,  at  least  to  the  public  and  to 
public  officials,  that  a  full  statement  of  the 
proceedings  which  authorized  the  registra- 
tion of  these  bonds  should  appear. 

We  are  clearly  of  the  opinion,  for  at  least 
two  reasons,  that  these  bonds  should  not 
have  been  registered:  First,  because  of  the 
doubleness  of  the  proposition;  and,  second, 
because  the  bonds  tendered  for  registration 
are  not  in  conformity,  by  way  of  their  recita- 
tions, with  the  other  proceedings  had  by  the 
school  district 

BUBOESS  and  FOX,  JJ.,  concur  in  these 
views,  and  are  of  the  opinion  that  the  motion 
for  rehearing  should  have  been  sustained. 


MEEK  v.  HURST. 

(Supreme  Court  of  Missoori,  Division  No.   1. 
Nov.  27,  190».) 

1.   RKFOBUATIOn'     OF     INBTBTTUENTS     (§     19*)— 
OBOUNDS— MUTX7AL  MISTAKE. 

To  justify  the  reformation  of  an  instru- 
ment on  the  ground  of  mistake,  the  mistake 
must  have  been  mutual,  which  may  arise  from 
a  mistake  made  by  a  scrivener,  who  was  act- 
ing as  mutual  agent  of  both  parties  in  drafting 
the  instrument 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f i  75-78 ;   Dec.  Dig. 

Z  Refobmatioit    of    iNBTBmczaTTS    (§   86*)— 

Qbounds— Pleading. 

Though  a  contract  may  be  reformed  and 
subsequently  enforced  in  the  same  suit,  a  refer- 
matlmt  will  not  be  granted,  unless  the  elements 
necessanr  to  Justify  it  are  pleaded  as  grounds 
for  relief. 

[Bid.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  i  141;  Dec  Dig.  8 
86.*] 


KENT  OF  Past  of  Contbact. 

A  purdiaser  may,  at  his  option,  have  specif- 
ic performance  of  that  part  of  the  contract  sus- 
ceptible of  specific  perfonnance  whenever  a  de- 
cree will,  in  the  sound  discretion  of  the  court 
result  in  equity  between  the  parties. 

[Bid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  20 ;    Dec  Dig.  {  10.*] 

4.  PtEADino    ({    214*)  —  Dekubbeb  —  Admis- 
sions. 

A  demurrer  admits  substantive  facts  well 
pleaded,  but  mere  conclusions  of  law,  such  as 
the  pleader's  construction  of  a  written  instru- 
ment forming  the  basis  of  the  action,  are  not 
admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  M  626,  527;   Dec  Dig.  f  214.*] 

6.  CoNTBACTs  (8  176*)— CtowsTBucnoN— Ques- 
tion FOB  COUBT. 

The  construction  of  an  unambiguous  and 
entire  contract,  pleaded  as  the  basis  of  the  ac- 
tion, is  for  the  court. 

[lid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  767-770;  Dec  Dig.  i  176.*] 

6.  Ybndob  and  Pubchaseb  (I  3*)— Sale  ob 

AOENOT — CONSTBUCTION  OF  CONTBACT. 

A  contract  by  an  owner  of  land,  authori- 
zing an  agent  to  sell  the  land  on  terms  specified, 
and  which  binds  the  owner  to  execute  convey- 
ances, and  declares  that  the  authority  is  ir- 
revocable for  a  specified  time,  does  not  give  the 
agent  an  option  to  purchase,  but  is  a  power  of 
attorney  irrevocable  for  the  specified  time,  and 
imposes  on  the  recipient  of  the  power  the  duties 
of  an  agent 

[Ed.  Note.— Fy>r  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  3;    Dec  Dig.  i  3.*] 

7.  Pbincipal  and  Agent  (8  69*)— Duties  of 
Agent  to  Pbincipal— Pubchase  of  Pbin- 

CIPAL'B   PbOPEBTT. 

The  doctrine  which  forbids  an  agent  to  buy 
from  or  sell  to  himself  is  based  on  the  idea  of 
preventing  the  commission  of  fraud. 

[Eld.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  88  136-188;  Dec  Dig.  8  69.*] 

'  Appeal    from    Circuit    Court,    Livingston 
County. 

Action  by  B.  J.  Meek  against  John  B. 
Hurst  From  a  Judgment  of  dismissal  ren- 
dered on  sustaining  a  demurrer  to  the  plea, 
plaintiff  appeals.    Affirmed. 

Davis  &  Son  and  Kitt  &  Taylor,  for  appel- 
lant   L.  A.  Chapman,  for  respondent 

LAMM,  P.  J.  Plaintiff  claims  to  have  pnr- 
chased  defendant's  land  In  Uvlngston  coun- 
ty by  written  contract  and  sues  for  refor- 
mation and  specific  performance.  Cast  nisi 
on  a  general  demurrer  to  his  first-amended 
bill,  he  refused  to  plead  over,  suffered  Judg- 
ment, and  appealed 

The  reformation  sought  relates  to  the  con- 
tract description  of  the  real  estate,  which  Is : 
"S.  W.  ^  sec.  14,  and  6%  acres  out  of  S.  E. 
%  sec.  14.  All  In  Twp.  59,  R.  24,  containing 
in  all  165%  acres."  Referring  to  the  "6% 
acres,"  plaintilTs  bill  charges  said  contract 
description  is  not  the  true  one,  but  related 
to  an  agreement  to  sell  two  small  parcels  of 
land,  viz.,  an  acre  off  the  south  end  of  the 

5.  W.   ^  N.  E.  ^  of  section  14^  and  4^^ 
acres,  more  or  less,  described  by  given  metes 
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and  bounds,  In  the  S.  B.  %  of  said  section. 
In  that  regard  the  bill  charges  "that  by  a 
mistake  of  the  scrivener  In  drawing  said 
contract"  the  said  two  small  parcels  were  de- 
scribed as  "6^  acres  oat  of  the  S.  E.  %,  sec. 
14,  Instead  of  the  true  description"  as  set 
forth.  It  to  not  alleged  In  the  bill  that  the 
scrivener  in  drafting  the  contract  was  the 
mutual  agent  of  plaintUf  and  defendant; 
nor  is  it  alleged  that  the  mistake  was  a  mu- 
tual mistake  of  the  parties  to  the  contract. 
It  is  charged  that  plaintiff  Is  a  teal  estate 
agent,  plying  his  vocation  at  ChUlicotbe  as 
a  dealer  in  buying  and  selling  land.  The  rec- 
ord shows  the  contract  was  partly  In  print 
and  partly  In  writing.  Presumably  it  Is  a 
blank  form  used  by  plaintiff  in  his  business. 
While-  not  material  to  any  question  to  be 
determined,  it  is  fair  to  presume,  from  the 
usual  course  of  business,  that  the  "scriven- 
er" was  the  plaintiff  himself,  who  filled  out 
hto  own  blank. 

Referring  to  the  phase  of  the  bill  anent 
specific  performance,  it  will  not  be  necessary 
to  set  forth  the  entire  bUl.  In  brief,  it  al- 
leges the  contract  consisted  of  two  parts, 
both  in  writing,  bearing  different  dates,  but 
relating  to  each  other,  and  both  pleaded  In 
hsec  verba;  the  first  part  reading:  "Au- 
thority to  Sell.     No.  .     I,  John   B. 

Hurst,  of  Cbula,  P.  O.,  Livingston  county, 
state  of  Missouri,  hereby  authorize  B.  J. 
Meek,  of  Chillicothe,  Mo.,  to  sell  the  follow- 
ing described  real  estate,  situate  in  the  coun- 
ty of  Livingston,  state  of  Mo.,  to  wit:  S.  W. 
%  sec.  14,  and  6^  acres  out  of  S.  E.  %, 
sec.  li.  All  in  Twp.  59,  R.  24,  containing  In 
all  1651/^  acres,  and  to  make  contract  therefor 
in  my  name,  subject  to  the  condition  herein- 
after named.  I  agree  to  accept  in  full  pay- 
ment of  said  farm  the  sum  of  $3800.00  net 
to  me,  and  cure  title.  In  payment  of  the 
above-mentioned  sum  net  to  me,  I  agree  to 
accept  $ »    All  (or  not  less  than'$^ 


All)  cash.  I  would  want  $500.00  to  bind 
sale,  balance  March  1,  1906.  I  agree  to  give 
possession  of  said  premises  Mar.  1 — 1906.  I 
agree  In  case  of  sale  to  give  purchaser  a  gen- 
eral warranty  deed  to  the  above-described 
premises,  and  to  furnish  him  a  complete  ab- 
stract, wblch  sball  show  a  fee-simple  title  in 
me.  This  authority  Is  Irrevocable  for  a  peri- 
od of  30  days  from  its  date,  after  wblch  It 
can  be  terminated  by  giving  notice  in  writ- 
ing of  the  intention  to  withdraw.  Witness 
my  hand  at  Wagon  Road  date  April  25,  1006. 
[Signed]  J.  B.  Hurst,  Owner."  The  second 
part  reads:  "May  9,  1905.  Received  of  B. 
J.  Meek  $500.00,  In  part  payment  of  my  land 
situated  In  Livingston  county,  Missouri,  con- 
sisting of  165^^  acres.  In  compliance  with  a 
contract  entered  Into  by  me  on  the  25tb  day 
of  April,  1905.  [Signed]  3.  B.  Hurst"  For 
convenience,  that  part  of  the  contract  head- 
ed "Authority  to  Sell,"  of  date  April  25, 1906. 
will  be  called  "A,"  and  the  receipt  of  date, 
May  9,  1906,  "B." 


The  bill  Is  not  drawn  on  the  theory  there 
was  an  oral  contract  between  plaintiff  and 
defendant  relating  to  the  purchase  of  real 
estate,  followed  by  such  possession  In  (or 
performance  by)  the  vendee,  or  payment  In 
whole  or  in  part,  or  valuable  improvements 
made  as  would  operate  to  take  the  case  out 
of  the  statute  of  frauds  and  perjuries.  Nor 
Is  It  drawn  on  the  theory  that  the  written 
contracts  were  modified  by  an  after  oral 
agreement,  accompanied  by  such  possession 
and  performance,  etc.,  as  would  take  the  case 
out  of  the  statute  of  frauds  and  perjuries, 
Contra,  the  bill  is  drawn  on  the  theory  that 
the  whole  contract  was  in  writing,  and  con- 
sisted of  "A"  and  "B."  The  pleader's  con- 
struction of  the  written  contract  Is  set  forth 
In  the  bill  to  be  that'  plaintiff  had  an  option 
to  buy  the  land  for  a  period  of  30  days  from 
April  25,  1905,  and  that  defendant  desired 
"to  sell  the  land  to  plaintiff,  or  to  place  the 
same  in  his  hands  for  sale,"  and  to  that  end 
executed  "A";  that  on  May  9,  1905,  It  was 
agreed  that  plaintiff  should  buy,  and  to  that 
end  defendant  executed  "B";  that  plaintiff  . 
thereby  made  his  choice  under  "A"  to  buy  in 
his.  own  proper  person.  The  pleader  next 
assumed  that  his  pleaded  construction  of  "A" 
and  "B"  was  correct,  and,  on  that  assump- 
tion, charges  In  his  bill  that  defendant,  un- 
der the  terms  of  "A"  and  "B,"  was  bound  to 
make  him  a  good  and  su£9clent  warranty 
deed  on  making  full  payment.  He  then  avers 
a  tender  of  the  full  contract  price  on  March 
1,  1906;  also  that  prior  to  that  time,  to  wit, 
4  days  after  the  receipt  of  the  cash  payment, 
defendant  repudiated  the  contract,  refused  to 
make  a  deed  and  tendered  back  to  him  (plain- 
tlfT)  the  cash  payment,  whereupon  plaintiff 
then  and  there  tendered  the  balance  of  the 
purchase  price,  and  demanded  a  deed,  which 
demand  and  tender  defendant  refused.  That 
we  have  put  the  right  construction  on  plaln- 
tUTsblll  Is  evidenced  by  the  following  ex- 
cerpt from  his  counsels'  brief,  viz.:  "De- 
fendant la  the  owner  of  the  165%  acres 
situate  In  section  14,  township  69,  range  24, 
In  Livingston  county.  Mo.  On  April  25,  1905, 
he  entered  Into  a  contract  with  plaintiff  for 
the  sale  of  f(ald  land  for  tiie  sum  of  $3,900; 
$500  to  be  paid  in  cash,  and  the  remainder, 
$3,400,  to  be  paid  on  March  1,  1906,  and  on 
May  9,  1905,  plaintiff.  In  compliance  with 
the  terms  of  said  original  contract,  paid  de- 
fendant the  $500  which  was  to  be  paid  In 
cash,  and  defendant  executed  his  written  re- 
ceipt therefor,  which  receipt  shows.  In  con- 
nection with  said  original  contract,  that  de- 
fendant is  the  seller  of  said  land,  that  plain- 
tiff is  the  purchaser  thereof,  and  that  said 
$500  was  paid  on  said  land  In  compliance 
with  said  original  contract,  made  April  25, 
1905."  The  foregoing  is  enough  of  the  rec- 
ord to  pass  upon  the  demurrer. 

1.  Absent  any  express  averment  of  sur- 
prise, misrepresentation,  or  other  form  of 
fraud,  or  that  the  mistake  was  a  mistake  of 
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or  an  averineDt  from  which  mutuality  could 
be  fairly  Inferred,  the  bill  did  not  state  a 
cause  of  action  In  equity  for  the  reformation 
of  a  contract  on  the  ground  of  mistake;  for 
it  Is  the  general  doctrine  of  equity  that  a 
mistake  common  to  both  is  an  indispensable 
element  to  the  reformation  of  a  contract  1 
Story  Eq.  Juris.  (13th  Ed.)  g  155 ;  Castleman 
V.  Castleman,  184  Mo.  432,  83  S.  W.  737; 
Benn  v.  Prltchett,  163  Mo.  560,  03  S.  W. 
1103;  Williamson  t.  Brown,  195  Mo.  313,  93 
S.  W.  791.  Mutuality  might  arise  from  the 
fact  that  the  mistake  was  the  mistake  of  a 
scrivener,  who  acted  as  mutual  agent  of  both 
parties  in  drafting  the  contract,  but  plaln- 
tlfT's  bill  Is  dark  on  that  score.  It  may  be 
conceded  to  appellant  tiiat  by  the  same  suit 
in  equity  a  contract  may  be  reformed  and 
also  specifically  enforced,  but  reformation 
will  not  go,  and  the  bill  will  be  bad  in  that 
regard,  unless  elements  necessary  to  the  ap- 
plication of  that  equitable  doctrine  are  plead- 
ed as  grounds  for  the  relief. 

2.  But  the  question  of  reformation  is  not 
decisire  of  the  case;  for  we  take  it  as  ac- 
cepted doctrine  that  a  vendee  (at  bis  option) 
may  have  specific  performance  of  that  part 
of  the  contract  susceptible  of  specific  per- 
formance whenever  a  decree  can  go  which. 
In  the  sound  discretion  of  the  chancellor, 
will  do  rounded  equity  between  parties  liti- 
gant Attending  to  the  sufficiency  of  the  bill 
in  stating  a  cause,  of  action  for  specific  per- 
formance, we  conclude  the  demurrer  was 
well  taken.  This,  because: 
"(a)  For  th^  purposes  of  a  demurrer,  all 
allegations  (not  absurd  or  Impossible)  of  sub- 
stantive fact  well  pleaded  are  taken  as  true. 
But  this  doctrine  goes  hand  in  hand  with 
another,  viz.,  that  for  the  purposes  of  a  de- 
murrer these  allegations  of  the  bill  announ- 
cing mere  conclusions  of  law  are  not  ad- 
mitted; and,  akin  to  the  last  proposition, 
there  is  another,  viz.,  that  the  pleader's  con- 
struction and  interpretation  of  a  written  in- 
strument lying  at  the  root  of  his  cause  of 
action  and  set  forth  In  the  bill  are  not  taken 
as  true  on  demurrer.  To  the  contrary,  it  is 
for  the  court,  not  the  pleader,  to  put  a  con- 
struction upon  an  unambig^ious  and  entire 
contract  pleaded  as  the  basis  of  recovery  or 
relief,  as  here.  We  have  so  lately  and  fully 
ruled  this  question  in  Donovan  v.  Boeck,  217 
Mo.,  loc.  dt  83,  116  S.  W.  543  et  seq.  (q.  v.), 
that  further  exposition  Is  out  of  place.  This 
is  a  typical  case  calling  for  the  application 
of  that  doctrine. 

(b)  Applying  it,  we  deem  the  interpreta- 
tion put  upon  "A"  by  the  pleader  is  a  strain- 
ed one.  Construed  by  its  terms  and  plain 
intendment,  it  is  bare  of  any  element  giving 
plaintiff  on  option  to  buy  defendant's  land. 
There  is  no  word  in  it  showing  their  minds 
met  on  that  proposition.  "A"  is  obviously 
power  of  attorney,  irrevocable  for  30  days, 
authorizing  plaintiff,  as  defendant's  agent, 
to  sell  the  laud,  and  to  contract  for  such 


defendant,  binding  defendant  to  accept  a 
partial  cash  payment  of  $500  as  earnest 
money,  or  all  cash,  furnish  an  abstract  show- 
ing a  fee-simple  title,  and  make  a  general 
warranty  deed  on  payment  of  the  balance  of 
the  agreed  net  price  by  March  1,  1908.  In 
other  words,  the  confidential  relation  of  prin- 
cipal and  agent  was  created  between  plain- 
tiff and  defendant;  and,  since  no  man  can 
contract  with  himself,  that  relation  for- 
bade tne  use  of  the  authority  to  sell,  to  con- 
summate a  purchase  in  his  own  person.  Un- 
questionably that  fiduciary  relation  could  be 
brought  to  an  end  and,  in  that  event.  Hurst 
and  his  sometime  agent  could  deal  in  re- 
lation to  the  subject-matter  at  arm's  lengdi, 
and  make  any  new  valid  contract  they  saw 
fit  to  make,  but  there  is  no  allegation  of  that 
sort  in  plaintiffs  bill.  It  does  not  allege 
that  the  relation  of  principal  and  agent,  once 
existing,  had  come  to  an  end;  nor  does  it 
allege  a  new  contract  in  that  the  agent  made 
all  disclosures  to  his  principal  by  giving  him 
the  benefit  of  full  information,  and  that  the 
principal  elected  to  deal  with  the  agent  as 
purchaser  under  a  valid  contract  then  enter- 
ed into.  To  the  contrary,  this  plaintiff  al- 
leges (and  plants  himself  upon  the  proposi- 
tion in  his  brief)  that  the  instrument  called 
"A,"  in  and  of  Itself,  gave  him  an  option  to 
purchase,  and  that  he  acted  on  such  option 
as  of  clear  legal  right  In  that  view  of  the 
case  plaintiff's  learned  counsel  must  be  held 
to  contend.  In  effect,  that  if  Mr.  Meek,  as 
agent  of  Hurst,  had  entered  into  a  written 
contract  with  himself  as  the  other  contract- 
ing party,  it  would  not  have  been  contrary 
to  good  morals,  but  would  have  been  in  com- 
pliance with  the  terms  of  "A" — a  position 
bad  In  morals  and  law,  and  which  learned 
counsel  would  concede  to  be  bad  when  bald- 
ly stated  as  above.  We  are  of  the  opinion 
that  under  the  allegations  of  this  bill  the 
payment  and  receipt  evidenced  by  "B"  was 
a  pursuance  of  the  authority  given  In  "A," 
which  in  turn  Implies  and  presupposes  that 
plaintiff  had  sold  to  a  third  party,  and  re- 
ceived ?500  to  bind  the  bargain. 

The  doctrine  of  the  law  that  forbids  an 
agent  to  buy  from  or  sell  to  himself  la  not 
necessarily  based  on  the  idea  that  such  deal 
in  dirt  is  (to  speak  colloquially)  a  "dirty" 
deal;  that  is  to  say,  resulted  in  an  injury 
to  or  a  fraud  upon  him.  But  it  is  rathor 
based  on  the  idea  of  closing  the  door  to  the 
temptation  to  commit  fraud.  It  tends  to 
keep  the  agent's  eye  single  and  clear  to  the 
rights  and  welfare  of  his  principal.  To  al- 
low one  acting  in  the  fiduciary  relation  of 
agent  to  buy  from  or  sell  to  himself  Is  a 
solecism  in  the  realm  of  law;  for  the  moral 
stamina  of  the  average  man  is  inadequate 
to  preserving  a  fine  glow  of  fidelity  to  his 
trust  and  confidential  relation  in  such  trans- 
action, and  the  interdiction  is  enforced  with 
a  strong  hand  in  courts  of  Justice.  Mont- 
gomery V.  Hundley,  205  Mo.,  loc.  cit  148,  103 
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8.  W.  627,  11  L.  R.  A.  (N.  S.)  122  et  seq.; 
Moore  T.  Mandlebaum,  8  Mich.  434;  Gramley 
T.  Webb,  44  Mo.  444,  100  Am.  Dec.  S04; 
Brans  t.  Evans,  196  Mo.,  loc.  clt.  23,  93  S. 
W.  969.  Under  "A"  plaintiff  had  the  right  to 
collect  the  first  cash  payment;  he  having 
power  to  contract  on  condition  that  $500  be 
paid  simultaneously  to  bind  the  bargain. 
Receipt  "B"  comports  with  that  Idea.  It  Is 
impossible  to  read  it  as  constituting  a  bind- 
ing contract,  in  and  of  Itself,  between  plain- 
tiff and  defendant  enforceable  In  a  court  of 
equity.  Accordingly,  to  entitle  plaintiff  to 
specific  performance,  he  must  connect  that 
receipt  with  the  power  of  attorney,  "A,"  and 
make  one  contract  of  the  two  Instruments. 
He  undertook  to  do  that,  but  to  do  so  puts 
a  construction  upon  that  power  of  attorney 
its  terms  do  not  Import 

The  ruling  below  on  the  demurrer  was 
well  enough.  The  Judgment  Is  affirmed.  My 
Brethren  all  concur  in  these  views. 


SHOHONEY  V.  QUINCT,  O.  &  K.  C.  RY.  CO. 

{Supreme  Court  of  Hissonri,  Division  No.  1. 
Nov.  27,  1909). 

1.  REHOVAii  OF  Causes  ({  89*)— Detebmina- 
moN— Review. 

Where  a  petition  and  bond  for  the  removal 
«f  a  caase  to  the  federal  court  is  duly  filed, 
and  on  the  record  made  defendant  is  entitled 
to  removal.  Its  right  is  preserved,  not  only  for 
review  in  the  state  court,  but  also  in  the  Su- 
preme Court  of  the  United  States. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {$  200,  201;  Dec  Dig.  g 
89.*] 

2.  Removal  or  Causes  (8  95*)— Filing  Pe- 
tition AND  Bond — Effect. 

It  is  not  the  order  of  a  state  court  remov- 
ing a  cause  that  gives  a  federal  court  jurisdic- 
tion, but  it  is  the  application  for  removal  in 
the  form  prescribed ;  and,  if  the  petition  for 
removal,  read  in  the  light  of  the  pleadings  in 
the  case,  show  a  removable  cause,  and  the  bond 
tendered  is  sufficient,  the  cause  is  removed  with- 
out reference  to  the  action  of  the  state  court 

[ESd.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  $  204 ;   Dec  Dig.  {  95.*] 

8.  CoTTBTS  (S  300*)— Federal  Coubtb-^ubis- 

DicmoN. 

A  federal  court  has  no  Jurisdiction  of  a 
<iult  between  two  citizens  of  the  same  state  on 
a.  cause  of  action  arising  within  the  state  and 
under  its  laws. 

{EH.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  847,  850;  Dec  Dig.  1  300.*] 

■4.  Removal  or  Causes  (J  25*)— Right  op  Re- 
moval—Allegations OF  Plaintiff's  Pe- 
titioh— Pbesentation  of  Fedebal  Ques- 
tion. 

A  defendant  by  his  petition  to  remove  can- 
not change  plaintiff's  cause  of  action  as  stated 
in  his  petition,  so  as  to  bring  it  within  a  fed- 
«ral  law,  nor  can  plaintiff  so  state  his  cause  of 
action  as  to  deprive  defendant  of  the  right  of 
removal,  if  defendant  by  his  answer  or  plea 
shows  that  he  relies  for  his  defense  on  an  act 
of  Congress  or  a  provision  of  the  federal  Con- 
etitution. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  H  58,  59;   Dec  Dig.  f  25.*] 


5.  CoMVEBCE  a  13*)— Intebstate  and  Intba- 

STATE  COUMEBCE. 

That  a  railroad  company  is  engaged  in  in- 
terstate commerce  does  not  deprive  it  of  the 
right  also  to  engage  in  intrastate  traffic,  or 
relieve  it  of  its  obligation  to  obey  the  law  of 
the  state  while  so  engaged. 

[Ed.   Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  <  7;    Dec  Dig.  f  13.*] 

6.  Evidence   (S   20*)— Judicial  Notice— In- 
tebstate Commerce. 

Courts  will  take  judicial  notice  that  all 
trunk  line  railroads  in  Missouri  are  engaged  in 
interstate   and   intrastate  commerce. 

[E2d.    Note. — For  other   cases,   see   Evidence, 
Cent  Dig.  §  24;  Dec.  Dig.  {  20.*] 

7.  CouBTS  (5  289*)— Fedebal  Coubts-^ubis- 
diction— Intebstate  Commerce. 

Where  a  railroad  company  while  operating 
its  railroad  in  Missouri  violates  the  law  of  that 
state  to  the  injury  of  a  person  therein  a  cause 
of  action  arises  under  the  state  laws,  and  not 
under  an  act  of  Congress;  and  hence  the  fact 
that  the  railroad's  business  includes  interstate 
transportation  is  immaterial  so  far  as  the  ques- 
tion of  state  or  federal  jurisdiction  is  concerned. 
[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  830;  Dec  Dig.  §  289.*] 

8.  Removal    of   Causes    ({    19*)  — Fedebal 
Question— Jurisdiction. 

Where  plaintiff,  in  an  action  for  injuries, 
stated  a  cause  of  action  at  common  law  only, 
and  defendant's  application  to  remove  the  cause 
to  the  federal  court  as  depending  on  an  act  of 
Congress  was  denied,  error  in  permitting  plain- 
tiff to  take  the  benefit  of  an  act  of  Congress, 
either  in  his  evidence,  instructions,  or  argu- 
ment, could  be  corrected  on  api>eal,  and  did  not 
oust  the  state  court  of  jurisdiction. 

[EU.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent,  Dig.  g  37 ;   Dec.  Dig.  g  19.*] 

9.  Removal  of  Causes  (g  107*)— Denial  of 
Remand— Res  Judicata. 

Plaintiff,  a  railroad  switchman,  brought 
suit  for  injuries,  based  on  an  alleged  violation 
of  defendant's  duty  to  equip  its  cars  with  au- 
tomatic couplers  that  would  couple  by  impact, 
etc.,  as  required  by  the  federal  safety  appliance 
act  (Act  Cong.  Mareh  2,  1893,  c  196,  27  Stat  531 
[U.  S.  Comp.  St  1901,  p.  3174]).  On  removal 
to  the  federal  court  and  the  denial  of  a  motion 
to  remand,  plaintiff  dismissed  the  cause,  and 
brought  another  suit  in  the  state  court  at  com- 
mon law,  alleging  negligence  in  the  operation 
and  equipment  of  the  engine  that  was  bemg  used 
at  the  time  of  his  injury.  Held,  that  the  order 
denying  defendant's  motion  to  remand  the  first 
cause  to  the  state  court  was  not  res  judicata  of 
the  question  of  jurisdiction  of  the  cause  of  ac- 
tion stated  in  plaintiff's  second  petition. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Dec  Dig.  107.*] 

10.  Removal  of  Causes  (g  107*)— Denial  of 
Motion  fob  Remand— Failube  to  Appeal. 

Where  a  federal  court  has  no  jurisdiction 
of  the  subject-matter  of  the  suit,  an  order  over- 
ruling plaintiff's  motion  to  remand  nnap{>ealed 
from  does  not  confer  jurisdiction,  which  cannot 
be  conferred  by  consent 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Dec.  Dig.  g  107.*] 

11.  Master  and  Sebvant  (g  110*)— Injuries 
TO  Servant— Appliances — Ixjcomotives. 

Since  a  master  is  only  required  to  use  rea- 
sonable care  to  provide  for  the  safety  of  his 
servant  according  to  the  character  of  the  busi- 
ness, a  railroad  company  was  not  negligent  in 
providing  a  road  engine  instead  of  a  switch 
engine  for  the  doing  of  certain  switching  in  a 
railroad  yard,  in  the  doing  of  wb'"*!   •-''••intiff 


*For  other  cases  see  same  topic  and  isctlon  NUMBER  In  Dae.  ft  Am.  Digs.  1907  to  data,  *  Reporter  Indexa* 
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safe  for  such  purpose  when  handled  with  ordi- 
nar;  care,  though  not  as  convenient  or  as  well 
adapted  to  the  work  as  a  switch  engine. 

[BM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  214,  214V2  ;  Dec.  Dig. 
i  110.*] 

12.  Master  and  Sebvant  (5J  101,  102*)— In- 
juries TO  Servant— "Suitable  Applian- 
ces." 

The  term  "suitable"  as  used  with  tcfer^ 
ence  to  a  master's  duty  to  provide  "suitable  ap- 
pliances" for  the  use  of  his  servants,  means 
compatible  with  safety. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  178;  Dec.  Dig.  §§  101, 
102.* 

[For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  6780.] 

13.  Master  and  Servant  (8  129*)— Injuries 
TO  Servant— Proximate  Cavbe. 

Plaintiff,  a  switchman,  was  injured  in  en- 
deavoring to  couple  a  Leeds  coupler,  with  which 
the  pilot  of  the  engine  he  was  using  was  equip- 
ped, to  a  Tower  automatic  coupler  on  the  end 
of  a  car.  The  couplers  would  have  coupled  by 
Impact  but  for  the  fact  that  the  car  was  stand- 
ing on  a  curve,  so  that  the  couplers  were  not 
aligned.  Plaintiff,  being  unable  to  shove  over 
the  Tower  coupler,  which  had  a  lateral  motion 
of  three  or  four  inches,  with  his  hand,  endeavor- 
ed to  do  so  with  bis  foot,  when  the  engine  came 
forward  without  signal,  the  coupling  was  made, 
and  plaintiffs  foot  was  caught  and  crushed. 
Beld  that  the  quipment  of  the  engine  with  the 
Leeda  coupler,  which  had  a  lateral  motion  of 
but  an  inch  and  a  half,  was  not  the  proximate 
cause  of  the  accident,  on  the  theory  that  if  it 
had  been  equipped  with  a  Tower  coupler  plain- 
tiff could  have  moved  it  while  standing  on  the 
pilot,  since  the  lateral  motion  of  the  Tower 
coupler  on  the  ear  afforded  every  facility  for 
making  the  coupling. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  201 ;   Dec.  Dig.  §  129.*] 

14.  Master  and  Servant  (S  286*)— Injuries 
TO  Servant  —  Negligence  —  Statutes  — 
Question  for  Juet. 

The  fact  that  a  I^eeds  automatic  coupler 
would  not  couple  automatically  with  one  of  its 
kind,  and  therefore  did  not  comply  with  the 
safety  appliance  act  of  Coneress  (Act  March 
2,  1893,  c.  106,  27  Stat.  531  [U.  S.  Comp.  St. 
1901,  p.  3174])  did  not  render  the  use  of  such 
a  coupler  negligence  per  se,  in  the  absence  of 
proof  that  it  was  not  reasonably  safe  for  the 
uses  to  which  it  was  put. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1019,  1020;  Dec.  Dig. 
§  286.*] 

16.  Master  and  Servant  (§  270*)— Injuries 
to  Servant— Abandonment  op  Appliance 
— Evidence. 

B>vidence  of  the  general  abandonment  of  an 
appliance  the  use  of  which  was  alleged  to  have 
caused  injury  to  a  servant,  is  not  competent, 
unless  the  evidence  shows,  and  the  circumstan- 
ces Indicate,  that  it  was  abandoned  because  an- 
other appliance  was  safer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J  921 ;    Dec  Dig.  i  270.*] 

16.  Master  and  Servant  (§  293*)- Injuries 
to  Servant— Instbuctions. 

In  an  action  at  common  law  for  injuries 
to  a  switchman  resulting  from  the  defendant's 
alleged  negligence  in  providing  a  switch  engine 
equipped  with  a  Leeds  coupler,  an  instruction, 
authorizing  the  jury  to  consider  evidence  that 
the  Leeds  coupler  had  been  generally  abandon- 
ed in  determining  whether  or  not  it  was  safe, 


ing  the  reason  for  such  abandonment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  1151 ;   Dec.  Dig.  S  293.*] 

17.  Master  and  Servant  (g  270*)— Injtjbies 
to  Servant— Evidence. 

In  an  action  at  common  law  for  injuries 
to  a  switchman  while  operating  certain  auto- 
matic couplers,  there  being  no  law  other  than 
the  federal  safety  appliance  act  (Act  Consr. 
March  2,  1893,  c.  190,  27  Stat.  531  [U.  S. 
Comp.  St.  1901,  p.  3174])  requiring  the  aban- 
donment of  a  Leeds  coupler,  which  did  not  com- 
ply therewith,  evidence  of  an  interstate  com- 
merce inspector  that  all  railroads  were  doing 
away  with  the  Leeds  coupler  and  adopting  au- 
tomatic couplers  "because  the  law  makes  uem"* 
was  inadmissible. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  915,  921;  Dec.  Dig.  g 
270.*] 

18.  Master  and  Servant  (g  293*)— Injuries 
to  Servant— SafeTt  Appliance. 

In  an  action  at  common  law  for  injuries 
to  a  switchman  while  using  a  Leeds  coupler. 
there  being  no  law  requiring  the  abandonment 
of  such  coupler  except  the  federal  safety  ap- 
pliance act  (Act  Cong.  March  2.  1893,  c.  196. 
27  Stat  531  [U.  S.  Comp.  St  1901,  p.  3174]). 
an  instruction  that  if  the  railroads  have  iren- 
erally  abandoned  the  Leeds  coupler,  and  it  was 
not  reasonably  safe,  suitable,  and  adapted  fur 
switching  purposes,  and  the  other  kind  w^as 
easily  accessible  and  obtainable,  it  was  defend- 
ant's duty  to  have  discarded  the  Leeds  and  ob- 
tained the  other  kind,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  1149,  1151;  Dee  Dig. 
g  293.*] 

19.  New  Trial  (J  66*)— Verdict  Contrabt 
TO  Instructions. 

Where  a  cause  on  trial  has  drifted  from  the 
control  of  the  trial  judge,  and  is  decided  against 
his  rulings,  it  is  his  duty  to  set  aside  the  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  gg  132-134;    Dec.  Dig.  g  06.*] 

20.  Faster  and  Servant  (g  286*)— Injubt  to 
Servant  —  Negligence  —  Question  fob 
Jury. 

In  an  action  for  injuries  to  a  switchman, 
evidence  of  the  engineer's  negligence  in  runnins 
his  engine  forward  a  second  time  after  a  coup- 
ling had  failed  without  signal  from  plaintiff 
held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gg  1032-1034 ;  Dec.  Dig.  g 
286.*] 

Appeal  from  Circuit  Court,  Grundy  Coun- 
ty;  Geo.  W.  Wanamaker,  Judge. 

Action  by  Ora  T.  Sbohoney  ai^inst  the 
Qulncy,  Omaha  &  Kansas  City  RaUwa.v 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and   remanded. 

Hall  &  Hall,  J.  O.  Trimble,  and  WlUard  P. 
Hall,  for  appellant  E*  M.  Harber.  A.  G- 
Knight,  and  Edwin  R.  Sheetz,  for  respond- 
ent 


VALLIANT,  J.  This  cause  was  beard  at 
the  last  term  of  this  court,  and  a  Judgment 
was  then  rendered  reversing  the  Judgment 
of  the  trial  court  and  remanding  the  cause 
for  a  new  trial.  But  in  going  over  the  case 
again  on  the  motion  for  rehearing  It  was 


*For  other  cases  see  same  topic  and  aectlon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  IndexM 
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noticed  that  tbe  action  of  the  trial  court  in 
overruling  defendant's  motion  to  require  the 
plaintiff  to  make  his  petition  more  definite 
and  certain  was  not  mentioned  In  the  mo- 
tion for  a  new  trial,  although  exception 
thereto  was  otherwise  duly  preserved,  and 
we  thought  the  point  was  sufficiently  doubt- 
ful to  require  a  rehearing  of  the  case. 
Therefore  the  motion  for  rehearing  was 
sustained. 

In  the  opinion  delivered  at  the  last  term 
it  is  stated  that,  before  answering,  the  de- 
fendant filed  motion  to  require  the  plain- 
tiff to  make  his  petition  more  definite  and 
certain;  that  the  motion  was  overruled; 
that  defendant  excepted,  and  the  exception 
was  duly  preserved  in  tlie  bill  of  exceptions. 
In  the  motion  for  rehearing  it  was  said  that 
there  was  no  such  motion  filed,  and  that 
there  was  no  exception  whatever  taken  to 
tbe  overruling  of  the  motion.  The  plaintiff, 
in  making  that  statement  that  there  was 
no  such  motion  filed,  was  mistaken.  The 
filing  of  such  motion,  and  the  ruling  of  the 
court  thereon,  can  be  shown  only  by  en- 
tries in  the  record  proper.  The  printed  rec- 
ord before  us  on  page  23  shows  the  entries 
in  the  record  proper,  showing  that  this  mo- 
tion was  filed,  and  that  it  was  overruled  by 
the  court,  and  that  after  the  motion  was 
overruled,  the  defendant  filed  its  answer. 
The  motion  itself  appears  In  full  In  the  only 
place  It  should  appear,  that  is,  in  the  bill  of 
exceptions,  as  shown  on  pages  27  and  28 
of  the  record,  and  the  exception  to  the  ac- 
tion of  the  court  in  overruling  the  motion 
also  appears  in  the  only  place  It  should  ap- 
pear, that  is,  in  the  bill  of  exceptions,  as 
will  be  seen  by  reference  to  page  28  of  the 
record.  The  language  of  the  bill  of  excep- 
tions on  this  point  is:  "Which  said  motion 
was  by  the  court  taken  up,  considered, 
heard,  and  overruled,  and  to  tbe  action  of 
the  court  in  overruling  said  motion  the  de- 
fendant at  the  time  saved  Its  exception." 
Plaintiff  therefore  was  mistaken  when  he 
said  in  his  motion  for  rehearing  that  there 
was  no  such  motion  filed,  no  such  motion 
overruled,  and  no  exceptions  whatever  tak- 
en to  the  ruling. 

The  ruling  on  a  motion  to  require  the 
plaintiff  to  make  his  petition  more  definite 
and  certain  occurs  before  the  trial,  and  it 
may  be  at  a  former  term,  when  exception 
thereto  can  be  preserved  only  by  a  term 
bill  of  exceptions.  Whether  it  is  necessary 
or  proper  to  bring  it  to  the  notice  of  the 
trial  court  again  In  a  motion  for  a  new 
trial  is  a  question  that  some  of  our  deci- 
sions have  rendered  a  little  doubtful.  In 
Boatmen's  Bank  v.  McMenamy,  35  Mo.  App. 
198,  loc.  cit.  203,  the  court  said:  "A  mo- 
tion to  strike  out  part  of  a  pleading  Is  not 
part  of  the  record,  and  the  court's  ruling 
on  such  motion  must  be  excepted  to  and  the 
exception  preserved,  both  in  the  motion  for 
new  trial  and  by  bill  of  exceptions;  and,  un- 
less done  by  both,  the  exception  1b  lost" 


As  authority  for  that  ruling  the  court  cites 
the  following  cases:  Cowan  v.  Railroad,  48 
Mo.  556;  Sazton  v.  Allen,  4d  Mo.  417;  Mar- 
grave V.  Ausmuss,  51  Mo.  568;  Carver  v. 
Thomhill,  53  Mo.  283;  Curtis  v.  Curtis,  64 
Mo.  352;  Lancaster  v.  Ins.  Co.,  62  Mo.  121; 
McCoy  V.  Farmer,  65  Mo.  247;  Acock  v. 
Acock,  57  Mo.  156.  It  is  noticed  that  in  tbe 
above  case  cited  from  the  Court  of  Appeals 
there  is  no  discussion  of  the  question,  but 
the  decision  rests  solely  on  the  authorities 
cited,  and,  taking  the  cases  cited  in  the  in- 
verse order  of  their  citation,  they  run  back 
for  authority  to  the  earliest  case,  or  to 
cases  based  on  tbe  earliest,  and  decide  tbe 
point  as  on  that  authority.  In  the  first 
case  (Cowen  v.  Railroad)  the  point  was  an 
alleged  error  in  admitting  testimony,  and 
so  it  was  in  the  second  case  (Saxton  v.  Al- 
len), and  also  in  the  third  (Margrave  v.  As- 
muss),  and  again  in  the  fourth  case  (Carver 
V.  Thomhill).  In  Curtis  v.  Curtis  the  ap- 
peal was  from  an  order  of  the  court  allow- 
ing the  wife  alimony  pendente  lite,  which, 
of  course,  was  a  trial  of  that  Issue.  In  the 
case  next  in  line  (Acock  v.  Acock)  it  appears 
that  on  motion  a  part  of  the  petition  was 
stricken  out,  and  this  court,  after  other- 
wise disposing  of  the  cause  on  its  merits, 
said:  "The  action  of  the  court  in  striking 
out  a  part  of  the  plaintiff's  petition  we  will 
not  review.  It  was  not  embodied  as  one 
of  the  errors  or  points  insisted  upon  in  the 
motion  for  a  new  trial,  and  therefore  must 
be  disregarded" — citing  Curtis  v.  Curtis,  and 
cases  there  cited.  In  that  case  it  does  not 
appear  that  there  was  an  exception  taken 
in  any  form  to  the  striking  out  of  part  of 
the  answer.  In  Lancaster  v.  Ins.  Co.  what 
the  court  said  in  reference  to  the  necessity 
of  assigning  the  error  in  tbe  motion  for  a 
new  trial  was  in  reference  to  the  introduc- 
tion of  the  testimony.  In  the  latest  case 
cited  by  the  St.  Louis  Court  of  Appeals  in 
the  case  first  above  mentioned  (McCoy  v. 
Farmer,  65  Mo.  244)  the  suit  was  begun 
by  a  corporation  as  plaintiff,  but  pending 
the  suit  the  life  of  the  corporation  expired, 
and  on  application  of  the  last  board  of  di- 
rectors the  suit  was  revived  in  their  names 
as  trustees.  They  filed  a  new  petition  stat- 
ing inter  alia  the  expiration  of  tbe  corpora- 
tion, and  that  they  were  the  last  board  of 
directors  and  entitled,  as  trustees,  to  prose- 
cute the  suit  The  defendants  answered 
that  petition,  and  denied  those  allegations. 
Those  facts  were  therefore  in  issue  at  the 
trial,  and  any  adverse  ruling  of  the  court 
occurring  during  the  trial  on  those  Issues 
should  of  course  have  been  brought  to  the 
attention  of  the  court  in  the  motion  for  a 
new  trial,  which  was  not  done,  and  for  that 
reason  this  court  said  they  would  not  be 
considered. 

Those  are  all  the  decisions  of  this  court 
to  which  our  attention  has  been  called  that 
can  in  any  way  be  claimed  to  be  authority 
for  the  proposition  that  tbe  rulings  of  the 
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oi  uiuse  cases  ctsiaie  lo  lue  aamiBsioa  ui 
eTldence  at  the  trial,  or  relate  to  points 
that  arose  In  the  trial.  The  chlet  reason 
for  requiring  rulings  complained  of  to  be 
embodied  in  a  motion  for  a  new  trial  is 
that  the  trial  court  should  be  afforded  an  op- 
portunity to  correct  its  own  error,  if  error 
there  be,  and  also  to  apprise  the  opposite 
party  of  what  is  complained.  But  that  rea- 
son is  not  of  universal  application,  for  ex- 
ample, the  appellate  court  will  review  the 
ruling  of  the  trial  court  on  a  demurrer 
■which  appears  on  the  face  of  the  record 
proi)er,  although  there  be  no  exception. 
Spears  v.  Bond,  79  Mo.  467;  Hannah  v. 
Hannah,  109  Mo.  236,  19  S.  W.  87;  Meifls- 
ner  v.  Railway  Equipment  Co.,  211  Mo. 
112,  109  S.  W.  730.  In  St  Louis  v.  Brooks, 
107  Mo.  880,  18  S.  W.  22,  it  was  held  that 
a  motion  for  new  trial  or  rehearing,  on  the 
ruling  of  the  court  on  a  motion  after  final 
judgment,  was  not  necessary.  In  Crossland 
r.  Admire,  118  Mo.  87,  24  S.  W.  154,  the 
court  said:  "A  motion  for  a  new  trial  must 
be  predicated  upon  some  error  committed  In 
the  trial  by  which  the  verdict  or  finding 
was  improper."  In  Rigdon  v.  Fergurson, 
172  Mo.  49,  72  S.  W.  504,  the  defend- 
ant's answer  had  been  stricken  from  the 
files,  and  there  was  a  Judgment  for  the 
plaintlfr.  Defendant  filed  a  motion  for  a 
new  trial.  The  only  grounds  stated  in  the 
motion  were  that  the  court  erred  in  refus- 
ing leave  to  file  the  answer  and  in  striking 
it  from  the  files.  This  court  said:  "If  ex- 
ception was  not  otherwise  preserved  to  the 
action  of  the  court  in  refusing  leave  to  file 
the  answer,  it  was  not  saved  in  the  excep- 
tion taken  to  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial.  A 
motion  for  a  new  trial  relates  only  to  that 
which  occurred  during  the  trial.  The  ruling 
on  the  application  for  leave  to  file  the  an- 
swer was  no  part  of  the  trial,  and  could 
not  be  embraced  in  a  motion  for  a  new 
trial."  In  Sternberg  v.  Levy,  1.^9  Mo.  fil7. 
80  8.  W.  1114,  53  L.  R.  A.  438,  the  trial 
court  had  sustained  a  motion  to  strike  out 
a  part  of  plaintiff's  interplea.  Plaintiff's 
exception  to  that  ruling  was  preserved  in 
the  bill  of  exceptions,  but  not  in  a  motion 
for  new  trial.  This  court  said:  "The  plain- 
tiff has  properly  saved  the  right  to  have 
the  action  of  the  trial  court  on  the  motion 
to  strike  out  reviewed  by  this  court  No 
motion  for  a  new  trial  was  necessary  to 
preserve  this  right"  In  8  Ency.  P.  &  P.  p. 
829,  it  is  said:  "Errors  in  ruling  on  demur- 
rers and  motions  relating  to  the  pleadings 
may  be  reviewed  on  exceptions  without  a 
motion  for  a  new  trial.  Such  errors  of  law 
are  not  grounds  for  a  new  trial."  And  on 
page  830  the  same  author  says:  "A  motion 
for  a  new  trial  is  generally  not  necpssary 
to  secure  a  review  of  decisions  on  motions 


uue  periaiumg  lo  tue  iriai  oi  an  issue  oi 
fact"  The  altove-mentloned  cases  show  the 
condition  of  tlie  question  as  the  decisions  of 
this  court  have  left  It,  and  we  have  gone 
through  them  for  the  purpose  of  pointing 
out  the  doubt  in  our  minds  that  led  us 
to  grant  a  rehearing  In  this  case.  But 
after  all,  we  will  not  decide  that  question 
now,  because  it  is  not  necessary  to  a  deci- 
sion of  this  case,  since  It  relates  to  that 
paragraph  in  the  opinion  delivered  at  the 
last  term  which  holds  that  the  ruling  of  a 
trial  court  on  a  motion  to  require  the  plain- 
tiff to  make  his  petition  more  definite  and 
certain  is,  when  the  exception  is  properly 
preserved,  reviewable  on  appeal,  as  to  which 
two  of  the  judges  of  this  Division  dissented, 
and  therefore  there  was  as  to  that  point  no 
decision.  Besides  the  point  is  now  unim- 
portant because  the  plaintiff's  case  was  ful- 
ly developed  at  the  trial. 

Returning  now  to  the  case  itself,  we  have 
discovered  no  reason  for  changing  our  views 
expressed  in  the  opinion  delivered  at  the 
last  term,  which  is  as  follows: 

"Defendant  is  a  Missouri  corporation  op- 
erating a  railroad  in  this  state.  Plaintiff 
was  in  its  service  in  the  capacity  of  yard 
master  in  its  switchyard  In  Milan.  His  du- 
ties were,  with  the  aid  of  other  employes 
under  him,  to  switch  cars  and  make  up 
trains  in  that  yard.  In  attempting  to  couple 
an  engine  to  a  freight  car  his  foot  got 
caught  in  the  couplers  and  was  crushed. 
He  sues  for  damages,  alleging  that  the  ac- 
cident was  the  result  of  the  defendant's 
negligence.  He  recovered  a  judgment  for 
$5,000  in  the  circuit  court,  and  defendant 
appealed. 

"There  are  two  acts  of  negligence  alleged 
In  the  petition:  First  that  the  engine  twc- 
nlshed  by  the  defendant  for  use  in  the  yards 
was  not  suitable  for  that  purpose,  and  not 
equipp^d  with  reasonably  safe  appliances 
for  coupling ;  second,  the  engineer  negligent- 
ly ran  the  engine  against  the  cars  where  the 
plaintiff  was  to  make  the  coupling,  without 
having  received  from  the  plaintiff  a  signal 
to  do  so. 

"Before  answering,  defendant  filed  a  peti- 
tion and  bond  to  remove  the  cause  to  fed- 
eral court,  on  the  ground  that  it  was  engag- 
ed in  interstate  commerce,  and  that  the  ac- 
tion was  bottomed  on  sections  1  and  2  of  the 
act  of  Congress  entitled  'An  act  to  promote 
the  safety  of  employes  and  travelers  upon 
railroads  by  compelling  common  carriers 
engaged  in  interstate  commerce  to  equip 
their  cars  with  automatic  couplers  and  con- 
tinuous brakes,  and  their  locomotives  with 
driving  wlieel  breaks  and  for  other  purposes.' 
Approved  March  2,  1893  (Act  March  2,  1893, 
c.  196,  27  Stat  531  [U.  8.  Comp.  St  1901,  p. 
3174]).  The  petition  for  removal  also  alleged 
that  the  plaintiff  had  theretofore  Instituted  a 


remand  tbe  cause  to  the  state  court,  on  the 
ground  that  the  federal  court  had  no  Juris- 
diction of  It,  which  motion  was  by  court 
overruled,  and  thereafter  plaintiff  dismiss- 
ed his  suit  In  that  court  and  Instituted  this 
suit  In  the  circuit  court  of  Grundy  county. 
The  circuit  court  of  Grundy  county  denied 
the  defendant's  petition  to  remove,  where- 
upon defendant  caused  a  transcript  of  the 
record  in  this  cause,  as  it  stood  up  to  that 
date,  to  be  filed  in  the  federal  court,  'and 
thereafter  this  cause  proceeded  to  trial  in 
the  state  court 

"1.  It  Is  now  insisted  by  defendant  that 
the  state  court  lost  its  jurisdiction  of  the 
cause  by  reason  of  the  petition  and  bond 
for  removal  to  the  federal  court;  and  since, 
if  that  contention  is  well  founded,  there  will 
be  no  use  In  our  looking  any  further  Into 
this  record,  we  will  give  that  point  first 
consideration.  If,  on  the  record  made,  the 
defendant  was  entitled  to  the  removal  pray- 
ed. Its  right  is  preserved,  not  only  for  the 
purpose  of  review  in  this  court,  but  also 
In  the  United  States  Supreme  Court.  It  Is 
not  the  order  of  a  state  court  removing  the 
cause  that  gives  the  federal  court  Jurisdic- 
tion, but  it  Is  the  application  for  removal  In 
the  form  prescribed  by  the  act  of  Congress. 
If  the  petition  for  removal,  read  In  the 
light  of  the  pleadings  in  this  case,  shows  a 
proper  case  for  removal  and  the  bond  ten- 
dered is  sufficient,  It  makes  no  difference 
what  action  the  state  court  may  take,  or 
that  it  take  any  action,  the  cause  is  right- 
fully in  the  federal  court. 

"But  a  federal  court  has  no  Jurisdiction  of 
a  suit  between  two  citizens  of  the  same 
state  on  a  cause  of  action  arising  within 
the  state  and  under  the  laws  of  the  state. 
Such  Jurisdiction  it  has  never  been  claimed 
has  been  or  could  be  conferred  by  an  act  of 
Congress,  even  under  the  interstate  com- 
merce power.  Nor  can  a  defendant  by  his 
petition  to  remove  change  the  plaintiff's 
cause  of  action  to  make  it  different  from 
that  stated  in  the  plaintiff's  petition  so  as 
to  bring  it  under  tbe  federal  law.  Neither 
can  a  plaintiff  so  state  his  cause  of  action 
in  his  petition  as  to  deprive  the  defendant 
of  the  right  of  removal  If  the  defendant, 
by  his  answer  or  plea,  shows  that  be  relies 
for  his  defense  on  an  act  of  Congress  or  a 
provision  of  the  federal  Constitution.  This 
we  understand  to  be  the  interpretation  giv- 
en this  law  by  the  Supreme  Court  of  the 
United  States  In  Colorado,  etc.,  M.  Co.  v. 
Truck,  150  U.  S.  138,  loc.  dt.  143,  14  Sup. 
Ct  35,  37  L.  Ed.  1030.  The  mere  fact  that 
a  railroad  company  may  be  engaged  in  in- 
terstate commerce  does  not  deprive  it  of 
the  right  to  engage  also  in  Intrastate  traffic, 
or  relieve  it  of  its  obligation  to  obey  the 


reason  for  saying  that  the  driver  and  the 
wagon  and  team  are  engaged  in  Interstate 
commerce  as  there  is  In  some  other  instances 
where  it  has  been  so  considered,  yet  If  the 
driver  should  so  negligently  manage  the  team 
ts  to  run  over  a  child  in  the  street  and  kill  it, 
the  defendant  could  hardly  claim  the  right 
to  remove  the  cause  to  the  federal  court  on 
the  ground  he  was  engaged  in  interstate 
commerce  while  he  was  doing  the  deed 
complained  of. 

"In  the  case  at  bar  the  plaintiff's  peti- 
tion does  not  state  that  the  defendant  rail- 
road company  is  engaged  in  interstate  com- 
merce, and  appellant  complains  that  that 
was  an  intentional  omission  of  a  fact  to  de- 
feat tbe  removal;  but,  if  the  petition  had 
stated  that  fact,  it  would  not  have  affected 
tbe  question  of  removal.  Tbe  court  will 
take  Judicial  notice  that  all  the  trunk  line 
railroads  in  the  state  are  engaged  in  inter- 
state commerce,  but  the  court  will  also 
take  Judicial  notice  that  they  iare  also  en- 
gaged in  intrastate  traffic,  and,  if  while  op- 
erating its  instrumentalities  in  this  state  a 
railroad  company  should  violate  a  law  of 
this  state  to  the  injury  of  a  person  in  this 
state,  the  cause  of  action  would  arise  under 
our  state  law,  not  under  an  act  of  Congress; 
and,  when  that  is  the  case,  the  fact  that  the 
business  of  the  defendant  included  inter- 
state transportation  is  Immaterial  so  far  as 
the  question  of  state  or  federal  Jurisdiction 
is  concerned. 

"The  plaintiff's  petition  makes  no  refer- 
ence to  the  act  of  Congress.  It  states  a 
cause  of  action  at  common  law  that  would 
be  perfectly  good  if  there  had  never  been 
an  act  of  Congress  on  tbe  subject;  It  Is 
bottomed  on  the  law  that  requires  a  master 
to  furnish  his  servant  a  reasonably  safe  in- 
strument with  which  to  work,  and  on  the 
state  statute  which  makes  the  defendant 
company  liable  for  the  negligence  of  the 
plaintiff's  fellow  servant  Defendant  does 
not  undertake  to  frame  a  defense  under  the 
act  of  Congress,  if  it  did,  then,  under  the 
decision  of  the  Supreme  Court  in  the  case 
last  cited,  there  would  be  a  case  for  remov- 
al, but  defendant  says  that  the  plaintiff's 
cause  of  action  Is  based  on  that  act,  which, 
as  we  have  already  said.  Is  not  correct  It 
Is  argued  on  behalf  of  defendant  that  plain- 
tiff's petition  is  skillfully  drawn  to  avoid 
using  terms  that  would  give  the  federal 
court  Jurisdiction,  yet  enable  tbe  plaintiff 
at  tbe  trial  to  claim  the  benefit  of  the  act 
of  Congress.  Whatever  may  have  been  the 
design,  the  petition  states  only  a  cause  of 
action  at  common  law;  and  if  at  the  trial 
the  plaintiff  was  allowed  to  take  benefit 
under  tbe  act  of  Congress,  either  In  his  evi- 
dence, his  instructions,  or  his  argument  it 
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on  appeal.    It  does  not  go  to  the  point  of 
Jurisdiction. 

"It  Is  also  argued  that  the  Sullivan  coun- 
ty case  being  based  on  the  same  cause  of  ac- 
tion, and  that  case  having  been  removed  to 
the  federal  court,  and  the  motion  to  remand 
having  been  there  overruled,  the  point  of 
Jurisdiction  is  res  adjudicata.  There  are 
some  differences  between  the  petitions  in 
the  two  cases.  The  petition  In  the  Sulli- 
van county  case  looks  very  much  as  though 
the  pleader  had  the  mind  to  bring  his  case 
under  the  act  of  Congress,  although  that 
act  is  not  mentioned  by  name.  It  states 
that  the  defendant  was  engaged  in  inter- 
state commerce,  which  fact,  under  what  we 
have  already  said,  even  if  it  was  the  inten- 
tion to  bring  the  suit  under  that  act,  was 
perhaps  unnecessary,  because  it  was  a  fact 
of  which  the  court  would  take  Judicial  no- 
tice, yet  it  is  a  circumstance  to  show  what 
the  pleader  had  in  his  mind;  and  the  peti- 
tion also  stated,  which  is  more  to  the  point, 
that  it  was  the  duty  of  defendant  to  have 
its  cars  equipped  with  automatic  couplers 
that  would  couple  by  impact,  and  that  it 
failed  to  have  such  couplers,  and  by  reason 
of  the  failure  the  plaintiff  was  injured. 
There  was  at  that  time  no  law  that  required 
a  railroad  company  to  have  such  couplers, 
except  the  act  of  Congress  referred  to. 
Therefore  the  plaintiff  pieaded  that  act. 
The  plaintiff  might  have  had  a  canse  of  ac- 
tion at  common  law  and  also  one  under  the 
act  of  Congress,  and,  if  he  had  both,  be 
might  have  sued  on  either,  or,  having  sued 
on  one,  he  might  have  dismissed  that  one 
and  brought  suit  on  the  other.  If  in  the 
first  place  plaintiff  had  brought  his  suit  In 
the  United  States  Circuit  Court  bottomed  on 
the  statute,  and  had  afterwards  dismissed 
that  suit  and  brought  this  one  in  the  state 
court  bottomed  on  the  common  law,  his 
position  would  have  been  exactly  as  it  is 
now.  The  order  of  the  federal  court  over- 
ruling plaintiff's  motion  to  remand  the  cause 
to  the  state  court,  if  it  was  a  final  Judg- 
ment on  the  question  of  Jurisdiction,  as  de- 
fendant contends  It  was,  it  was  so  only  in 
reference  to  that  case,  which  as  we  have 
said  was  different  from  this  one.  After  that 
order  was  made  the  plaintiff  dismissed  that 
suit,  and  defendant  does  not  question  his 
right  to  do  so.  or  contend  that  it  barred  an- 
other suit  on  the  merits. 

"But  what  is  more  important  still  to  ob- 
serve in  this  connection  is  this:  The  ques- 
tion of  a  court's  Jurisdiction  over  the  sub- 
ject-matter is  never  settled  until  it  Is  settled 
right  If  the  federal  court  has  no  Jurisdic- 
tion of  the  subject-matter  of  this  suit,  the 
order  of  the  court  overruling  the  motion  to 
remand  the  other  suit,  and  plalntlfTs  dis- 
missing that  suit  without  appealing  from 
that  order,  cannot  give  the  court  jurisdic- 
tion.   Consent  of  parties'  cannot  confer  Ju- 
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"We  hold  that  the  circuit  court  of  Gmndy 
county  has  Jurisdiction  to  try  this  cause, 
and  did  not  err  In  refusing  to  order  its  re- 
moval. 

"2.  We  turn  now  to  a  consideration  of 
the  case  on  its  merits.  The  petition  states 
that  plaintiff  was  in  the  service  of  the  de- 
fendant as  yard  master  in  Its  yards  at  Mil- 
an, and  his  duties  were  to  assist  In  the 
switching  of  cars  and  making  up  trains: 
that  the  cars  handled  by  defendant  were, 
and  for  a  long  time  had  ijeen,  usually  'equip- 
ped with  couplers  and  coupling  apparatus 
designed  and  intended  to  couple  with  other 
couplers  and  coupling  apparatus  of  other 
cars  and  engines  to  which  they  were  to  be. 
and  it  became  plaintitrs  duty  to  attach  and 
couple  the  same;  that  it  was  the  duty  of 
defendant  to  furnish  an  engine  for  plaintiff 
to  use  in  those  yards  that  could  with  rea- 
sonable safety  be  used  for  that  purpose, 
but  defendant  negligently  failed  to  do  so 
and  instead  furnished  an  engine  wholly  un- 
suitable, not  properly  adapted,  equipped,  or 
provided,  as  aforesaid,  for  said  uses  and 
purposes,  and  which  had  generally  by  all 
railroads  been  abandoned  for  such  use  and 
purpose;  that  said  engine  was  not  provided 
with  coupler  or  coupling  apparatus  which 
would  with  reasonable  safety  and  conven- 
ience, or  could  be  with  safety  and  conven- 
ience, coupled  with  said  cars,  and  was  not 
provided  as  it  should  have  been  with  foot- 
boards upon  the  sides  or  end  thereof,  upon 
and  for  which  plaintiff  to  stand  in  the  dis- 
charge of  his  duties';  that  it  was  a  road  en- 
gine, not  a  switch  engine;  that  by  reason 
of  the  defect  when  the  engine  came  to 
couple  to  the  car  it  failed  to  couple,  and  it 
became  necessary  for  plaintiff  to  go  in  be- 
tween the  engine  and  the  car  to  effect  a 
coupling,  and  while  he  was  there,  the  en- 
gineer negligently  without  signal  to  come, 
moved  the  engine  on  with  great  force,  and 
caught  the  plaintllTs  foot  in  the  Jaws  of 
the  coupler  and  crushed  it.  Before  answer- 
ing, defendant  filed  a  motion  to  require  the 
plaintiff  to  make  his  petition  more  definite 
and  certain,  first,  as  to  the  supposed  defects 
in  the  engine;  and  second,  as  to  the  conduct 
of  the  engineer.  The  motion  was  overruled, 
and  defendant  excepted,  and  the  exception 
is  duly  preserved  in  the  bill  of  exceptions. 
After  the  overruling  of  the  motion  and  the 
preserving  of  the  exception,  defendant  filed 
its  answer  to  the  merits. 

'TThe  first  question  on  this  motion  is,  Was 
the  exception  to  the  overruling  the  mo- 
tion to  make  the  petition  more  definite  and 
certain  waived  by  the  filing  of  the  answer? 
There  are  three  decisions  of  this  court  that 
seem  to  answer  that  question  in  the  affirma- 
tive, but  it  may  l>e  doubted  if  It  was  a 
question  seriously  in  dispute  in  either  case. 
Sauter  r.  Leveridge,  103  Mo.  015,  15  &  W. 
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981:  State  ex  lel.  y.  Bank,  160  Mo.  (MO,  61 
S.  W.  676;  Dakan  v.  Chase.  107  Mo.  238, 
04  S.  W.  944. 

"The  first  of  those  cases  was  a  suit  on 
two  promissory  notes;  the  original  peti- 
tion being  in  one  count  A  demurrer  to  it 
was  sustained.  Then  the  plaintiff  filed  an 
amended  petition  in  two  counts,  alleging 
in  each  that  the  note  sued  on  was  lost.  De- 
fendant filed  first  a  general  demurrer  which 
was  overruled;  then  a  motion  to  strike  out 
the  amended  petition,  which  was  overruled; 
then  a  motion  to  make  more  definite  and 
certain  as  to  the  time  when  the  notes  were 
lost,  which  was  also  overruled.  Glancing 
at  the  briefs  in  that  case,  we  see  no  refer- 
ence to  the  motion  to  make  more  definite 
and  certain.  The  counsel  seemed  to  treat 
it,  as  well  they  might,  as  frivolous.  The  ap- 
pellant on  that  part  of  the  case  complained 
only  of  the  overruling  of  his  motion  to 
strike  out  the  amended  petition,  and  re- 
spondent said  that  if  there  was  error  In 
that  ruling,  it  was  waived  by  pleading  to 
the  merits.  The  only  discussion  of  that 
part  of  the  case  In  the  opinion  relates  to 
the  motion  to  strike  out,  and,  after  that  dis- 
cussion was  ended  and  cases  cited,  the 
court  added:  'The  same  rule  applies  to  the 
motion  to  make  the  petition  more  certain. 
Bliss  on  Code  Pleading,  425a.'  That  is  all 
there  is  in  that  case  on  that  point;  and,  if 
we  go  to  the  authority  cited  we  find  that  it 
does  not  sustain  the  proposition,  but  is 
rather  to  the  contrary.  In  section  425,  Bliss 
on  Code  Pleading,  the  author  quotes  our 
statute,  showing  that  the  court  may  cause 
the  pleading  to  be  made  more  definite  and 
certain  by  amendment.  Then  he  refers  to 
other  Code  states  where  the  statute  author- 
izes the  court  to  strike  out  a  pleading  that 
is  indefinite  and  uncertain  or  else  the  fault 
may  be  made  the  ground  for  demurrer. 
Then  in  the  next  section,  (425a)  the  author 
proceeds  to  show  how  the  different  decisions 
and  dicta  in  the  different  states  may  be  rec- 
onciled: that  Is,  Inter  alia,  a  pleading  may 
be  so  uncertain  and  indefinite  that  facts 
sufficient  to  constitute  a  cause  of  action 
cannot  be  gathered  from  it,  or  a  petition 
may  contain  statements  of  evidence  which 
ordinarily  should  be  stricken  out  as  re- 
dundant, but  if  it  contain  nothing  else,  and 
there  would  be  no  substantial  pleading  left 
If  those  statements  should  be  stricken  out, 
then  the  author  says  they  should  not  be 
stricken  out,  and  he  concludes  the  subject 
by  saying:  'The  only  remedy,  then,  must 
be  to  move  for  an  order  to  make  the  plead- 
ing more  definite  and  certain — an  efficient 
remedy  for  slovenly,  ambiguous,  and  argu- 
mentative statements.'  If  that  is  the  only 
remedy  a  party  has  to  apply  to  a  material 
feature  of  bis  defense,  and  If  he  has  done 
his  best  to  avail  himself  of  that  remedy, 
and  the  right  has  been  denied  him,  what 
Justice  is  there  in  saying  that  he  must  aban- 
don his  right  to  liave  that  adverse  ruling 


reviewed  by  the  appellate  court,  or  else 
abandon  all  further  defense  at  that  stage 
and  leave  his  adversary  master  of  the  field? 

"In  the  second  case  above  referred  to 
(State  ex  rel.  v.  Bank,  160  Mo.  640,  61  S. 
W.  676)  there  was  a  motion  to  make  the 
petition  more  definite  and  certain,  but  it 
was  treated  with  indifference  by  appellant, 
and  no  argument  was  made  In  its  defense. 
The  following  is  all  that  appellant  said  in 
its  brief  on  the  subject:  'The  motion  to 
make  the  petition  more  definite  and  certain 
was  certainly  well  taken,  and  it  is  unneces- 
sary to  argue  this  point,  as  it  speaks  for 
itself.  But  the  vital  point  in  the  case  is  the 
assessment'  The  case  being  presented  by 
appellant  in  that  way,  the  court,  without 
going  Into  an  investigation,  and  without  dis- 
cussion, said  that  the  filing  of  the  answer 
and  going  to  trial  on  the  merits  was  a  waiv- 
er of  the  motion. 

"In  the  third  case  cited  (Dakan  y.  Chase, 
197  Mo.  238,  94  S.  W.  &44)  what  was  said 
on  this  subject  was  obiter  dictum,  because, 
as  said  in  the  opinion  in  that  case,  the  mo- 
tions and  the  exceptions  were  not  preserved 
in  the  bill  of  exceptions  on  which  the  case 
came  here.  The  writer  of  this  opinion  feels 
less  hesitancy  In  criticising  what  was  said 
in  the  opinion  on  this  point  In  that  case 
because  he  wrote  that  opinion  himself. 

"Although,  therefore,  it  appears  that  we 
have  said  In  those  three  cases  that  the  filing 
of  an  answer  is  a  waiver  of  the  exception  to 
the  overruling  of  a  motion  to  make  more 
definite  and  certain,  yet  upon  an  examina- 
tion of  them  we  see  that  the  point  was  not 
seriously  contended,  for  there  was  no  dis- 
cussion of  the  subj,ect  Therefore  we  ought 
not  to  hesitate  to  enter  into  a  consideration 
of  the  question  as  though  it  was  a  new  one. 
The  reason  for  our  ruling  in  case  of  an  over- 
ruled demurrer  has  no  application  in  a  case 
of  an  overruled  motion  to  make  more  def- 
inite and  certain.  When  the  demurrer  is 
overruled,  everything  of  substance,  as  con- 
tradistinguished from  the  matters  of  form 
and  convenience,  is  preserved  to  the  end, 
and  is  subject  to  review  in  the  appellate 
court,  but  in  an  overruled  motion  to  make 
more  definite  and  certain  nothing  is  pre- 
served, if  it  is  not  preserved  in  a  bill  of  ex- 
ceptions. 

"We  say  that  filing  an  answer  after  a  de- 
murrer to  a  petition  is  overruled  waives 
every  objection  that  the  demurrer  could 
make  to  the  petition,  except  that  the  court 
has  no  Jurisdiction  of  the  subject,  or  that 
the  petition  does  not  state  a  cause  of  action, 
and  our  reason  for  that  is  that  all  else 
reached  by  the  demurrer  is  nonessential,  or 
does  not  deprive  the  defendant  of  any  de- 
fense. That  the  plaintiff  is  a  minor;  that 
there  is  another  suit  pending  on  the  same 
cause  of  action;  that  there  is  a  defect  of 
parties;  that  several  causes  of  action  are 
Improperly  united;  that  a  party  named  in 
the  petition  la  not  a  necessary  party — all 
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that  they  do  not  prevent  the  defendant  from 
knowing  exactly  what  he  Is  sued  for  or 
from  making  his  defense.  But  not  so  when 
a  petition  is  bo  vague  and  indefinite  that 
defendant  does  not  know  what  be  is  to  an- 
swer. 

"It  Is  the  duty  of  a  plaintiff  to  state  his 
case  with  such  clearness  and  deflniteness 
that  his  adversary  may  know  exactly  what 
the  complaint  against  him  Is.  Our  statute 
says  the  petition  must  contain  'a  plain  and 
concise  statement  of  facts  constituting  a 
cause  of  action  without  unnecessary  repeti- 
tion.' Section  592,  Rev.  St.  1899  (Ann.  St 
1906,  p.  612).  That  duty  devolves  on  the 
plaintiff,  and  it  is  one  that  appeals  to  our 
sense  of  Justice  and  fair  play.  There  are 
no  words  In  the  Code  of  Civil  Procedure 
more  significant  of  the  spirit  which  actuat- 
ed its  authors  than  the  words  just  quoted. 
The  requirement  is  that  the  facts  be  stated, 
not  mere  conclusions  of  law.  If  the  serv- 
ant complains  that  his  master  furnished  blm 
a  defective  Implement,  be  must  state  in 
what  respect  it  was  defective,  unless  it  is  a 
case  In  which  the  thing  speaks  for  Itself. 
In  Sldway  v.  Missouri  L.  &  L.  Co.,  1G3  Mo. 
342,  loc.  clt  375,  63  8.  W.  7(»,  714,  the  court 
said:  The  theory  of  our  Code  Is  that  the 
facts  in  a  pleading  are  constitutive,  and  in 
order  to  be  proved  must  be  alleged.  Pier  v. 
Helnrlchoffen,  52  Mo.  333.  Every  substan- 
tial fact  which  the  plaintiff,  in  order  to  re- 
cover, must  prove  he  must  also  allege,  so 
that  an  Issue  can  be  made  thereon.  Lanltz 
V.  King,  93  Mo.  513,  6  S.  W.  263.  In  close 
connection  with  the  section  above  quoted 
follows  section  612,  in  which  it  is  declared: 
'And  when  the  allegations  or  denials  of  a 
pleading  are  so  indefinite  or  uncertain  that 
the  precise  nature  of  the  charge  or  denial  is 
not  apparent  •  •  •  the  court  may  re- 
quire the  pleading  to  be  made  more  definite 
and  certain.' 

"In  an  early  case,  discussing  the  above 
provisions  of  the  Code  in  their  application 
to  an  answer  filed  in  the  case,  the  court 
said:  The  object  of  the  present  practice 
act  was  to  Introduce  truth  and  simplicity  in 
pleadings.'  And  again  the  court  said:  The 
parties  cannot  expect  to  obtain  an  advant- 
age by  evasive  pleading.  If  the  pleading  is 
insufficient,  it  ought  to  be  disposed  of  be- 
fore going  to  trial.  •  •  •  indeed  the 
failure  or  neglect  of  the  Inferior  courts  to 
comply  with  the  plain  requirements  of  the 
statute  renders  it  almost  impossible  to  do 
anything  with  the  practice  act  now  in  force.' 
A,tterberry  v,  Powell,  29  Mo.  429,  77  Am. 
bee.  679.  Thus  we  see  how  Important  the 
lawmaker  regarded  this  point,  and  how  im- 
portant this  court  has  regarded  It.  The 
motion  to  make  more  definite  and  certain  is 
the  only  remedy  the  opposite  party  has 
against  a  pleading  that  is  so  evasive  and 
indefinite  as  to  leave  him  In  the  dark  as 
to  what  Issue  he  must  prepare  to  meet; 


the  motion,  that  remedy  is  lost,  unless  he 
abandons  the  case  at  that  point  and  allows 
his  adversary  to  take  Judgment  Is  there 
any  Justice  in  that?  The  appellant  may 
bring  us  a  record  showing  that  the  plead- 
ing of  his  adversary  failed  to  comply  witb 
that  Important  requirement  of  the  statute: 
that  he  resorted  to  the  method  pointed  out 
by  the  statute  for  relief;  that  the  trial 
court  erroneously  overruled  his  motion; 
that,  submitting,  as  he  was  compelled  to 
do,  at  his  peril  to  the  erroneous  ruling,  he 
went  to  trial  In  the  dark,  and  Issues  were 
sprung  on  him  that  ought  to  have  been  ten- 
dered in  the  pleading — yet  we  say  we  will 
give  no  relief.  How  can  we  say  that  an 
error  materially  affecting  the  merits  of  the 
case  was  committed,  and  the  exception  was 
preserved  in  the  manner  provided  by  law, 
and  the  injury  can  be  remedied  In  no  other 
way,  yet  we  will  not  hear  it?  Such  ruling 
not  only  places  a  party  at  the  mercy  of  the 
trial  court,  but  its  tendency  is  to  belittle 
the  motion,  and  It  does  not  stimulate  care 
In  considering  It 

"This  court  In  Melvin  ▼.  Railroad,  89  Mo. 
106,  1  S.  "W.  286,  in  a  short  per  curiam  mem- 
orandum, reversed  a  Judgment  of  the  kind 
Just  supposed,  and  said  it  was  error  to  have 
overruled  the  motion  to  make  more  definite 
and  certain.  If  the  overruling  of  such  a 
motion  was  error,  and  the  party  aggrieved 
has  no  other  remedy,  why  should  we  not 
correct  the  error?  To  correct  error  which 
cannot  be  elsewhere  corrected  is  what  this 
court  was  created  for. 

"We  have  no  fault  to  find  with  what  we 
said  In  Sauter  v.  Leveridge,  103  Mo.  615, 
15  S.  W.  981,  State  ex  rel.  v.  Bank,  160  Mo. 
640,  61  S.  W.  676;  Dakan  v.  Chase,  197  Mo. 
238,  94  S.  W.  944,  concerning  any  of  the 
questions  seriously  In  dispute  in  those  cases, 
but  what  was  said  to  the  effect  that  filing 
an  answer  and  going  to  trial  after  the  over- 
ruling of  a  motion  to  make  more  definite 
and  certain  Is  a  waiver  of  the  error,  if  any. 
In  such  ruling  does  not,  on  mature  consider- 
ation, meet  our  approval  and  should  not  be 
followed. 

'The  motion  to  require  the  plaintiff  to 
make  his  petition  more  definite  and  certain 
should  have  been  in  part  sustained,  or,  if 
overruled  altogether,  on  the  ground  that 
In  part  it  was  sufficiently  specific,  the  or- 
der of  the  court  should  have  so  indicated, 
so  that  the  issues  to  be  tried  should  be  lim- 
ited to  those  specifically  tendered.  The 
petition  was  sufficiently  specific  in  charging 
negligence  on  the  part  of  the  engineer, 
whose  duty  it  was  to  hold  the  engine  until 
he  received  a  signal  from  the  plaintiff  to 
come  forward,  yet  who,  the  petition  said, 
came  on  without  signal.  The  petition  la 
also  specific  enough  in  saying  that  the  en- 
gine used  was  defective  in  the  fact  that  It 
did  not  have  footboards  on  the  sides  for  the 
switchman    to    stand    on.     Therefore    the 


try  in  bis  case  on  either  of  those  theories. 
There  was  evidence  tending  to  show  that 
the  engineer  was  negligent  in  the  respect 
epedfled,  but  the  plaintiff  did  not  ask  an  in- 
struction that  entitled  him  to  recover  for 
that  negligence.  The  only  reference  to  the 
engineer's  alleged  negligence  in  plaintiff's 
instructions  was  on  the  question  of  plain- 
tiff's contributory  negligence.  There  was 
evidence  tending  to  show  that  there  were 
no  footboards  on  the  sides  of  the  engine, 
but  there  was  no  evidence  tending  to  show 
that  the  absence  of  the  footboards  had  any- 
thing to  do  with  the  accident 

"The  theory  on  which  the  plaintiff  tried 
his  case  was  that  the  engine  was  unsafe 
because  it  had  a  defective  coupler,  and  that 
Is  the  theory  on  which  he  gained  his  ver- 
dict, but  the  petition  does  not  specify  In 
what  respect  the  coupler  was  defective,  and 
the  motion  to  make  more  definite  and  cer- 
tain called  for  such  specification.  The  peti- 
tion states  that  it  was  a  road  engine,  where- 
as it  should  have  been  a  switch  engine;  that 
It  was  not  adapted  to  such  use;  that  the 
coupler  on  it  was  not  'reasonably  safe  and 
convenient'  to  be  used  in  coupling  cars 
for  switching  purposes;  that  the  engine 
was  wholly  unsuitable  for  such  purpose.  To 
say  that  the  engine  is  unsuitable,  and  that 
the  coupler  was  unsafe,  is  but  to  state  a 
conclusion.  It  Is  not  a  'plain  and  concise 
statement  of  the  facts  constituting  the  cause 
of  action.'  Why  was  the  engine  not  suit- 
able? In  what  particular  was  the  coupler 
defective?  The  Insufladency  of  the  petition 
In  these  particulars  is  clearly  illustrated  by 
the  facts  of  this  case.  The  point  on  which 
the  case  seemed  at  last  to  turn  was  that 
In  the  coupler  on  the  engine  there  was  not 
as  much  lateral  movement  as  in  another 
kind  of  a  coupler  In  general  use.  Counsel 
for  plaintiff  at  the  trial  said  that  he  had 
himself  Just  been  Informed  of  that  defect 
If  plaintiff  thought  that  that  was  a  defect, 
and  defendant  was  to  be  held  liable  in  dam- 
ages therefor,  what  Justice  was  there  In  not 
requiring  the  plaintiff  to  state  In  his  peti- 
tion the  fact  on  which  he  relied? 

"The  ruling  of  the  court  denying  the 
plaintiff's  motion  to  make  more  definite 
and  certain,  and  allowing  the  case  to  be 
tried  on  the  vague  and  indefinite  statements 
as  to  the  insufiaciency  of  the  engine,  was 
error. 

"3.  In  his  opening  speech  at  the  trial  the 
attorney  for  the  plaintiff  stated  that  there 
were  two  special  causes  of  negligence  al- 
leged in  the  petition;  one  the  drawhead  or 
coupler  of  the  engine,  the  other  the  act  of 
the  engineer  putting  the  engine  In  motion 
without  a  signal  for  him  to  do  so.  Whilst 
the  testimony  was  quite  voluminous,  and 
wandered  sometimes  from  the  real  issues, 


show  as  follows:  Plaintiff  was,  as  stated 
in  the  petition,  yardmaster  in  defendant's 
switchyard  at  Milan,  or,  as  stated  by  him  in 
his  testimony,  foreman  of  the  engine,  by 
which  term  we  understand  he  meant  that 
the  engine  should  move  only  on  his  signal. 
His  duties  were  to  attend  to  the  switching 
of  cars  and  making  up  of  trains;  he  was 
foreman  of  the  switching  crew.  He  had 
been  in  the  service  of  the  defendant  in  this 
capacity  at  this  place  about  six  or  seven 
months  prior  to  the  accident.  The  engine 
furnished  by  defendant  for  switching  pur- 
poses in  that  yard  was  not  a  regular  switch 
engine,  but  was  a  road  engine.  A  part  of 
the  time  they  used  a  switch  engine,  but 
most  of  the  time  a  road  engine.  There  was 
opinion  testimony  of  one  of  plaintiff's  wit- 
nesses, over  defendant's  objection,  that  a 
road  engine  was  not  suitable  for,  or  adapt- 
ed to,  switching.  He  stated  that  the  engine 
in  question  was  reasonably  safe  for  the  pur- 
poses for  which  it  was  being  used,  but  was 
not  as  safe  as  a  switch  engine,  and  not 
adapted  at  all  for  switching.  Plaintiff  him- 
self testified  that  when  the  switch  engine 
waa  In  the  yard  they  used  it  in  preference 
to  the  road  engine  'because  it  was  more 
convenient;  better  to  work  with.'  Nearly 
all  the  cars  coming  Into  defendant's  yards 
were  equipped  with  an  automatic  coupler 
called  the  Tower  coupler,  which  was  a  later 
invention  than  the  Leeds  coupler,  and  had 
come  into  general  use  by  nearly  all  rail- 
roads In  preference  to  the  Leeds.  The  dif- 
ference in  the  mechanisms  of  the  two  coup- 
lers was  described  in  the  evidence.  The 
engine  that  was  in  use  in  this  Instance  was 
equipped  with  a  Tower  coupler  on  the  rear 
end,  and  a  Leeds  on  the  front  end.  The 
Tower  coupler  was  so  contrived  that  it 
would  couple  automatically  by  impact  with 
another  coupler  of  the  same  kind,  or  with 
Leeds,  but  the  Leeds  would  not  automatics  I 
ly  couple  with  another  Leeds,  because  It 
had  a  solid  case  head  that  did  not  open  to 
receive  the  knuckle  of  the  other.  All  of 
the  plaintiff's  witnesses  on  this  subject 
but  one  testified  that  the  Leeds  was  an  au- 
tomatic coupler,  and  that  one  said  he  did 
not  so  consider  it,  because,  whilst  it  would 
couple  automatically  with  other  standnr'i 
couplers,  it  would  not  so  couple  with  one  of 
its  kind.  Two  Tower  couplers  would  not 
couple  automatically  by  Impact,  unless  the 
Jaws  of  one  were  open  and  those  of  the 
other  closed,  and  if  the  Jaws  of  a  Tower 
were  open,  a  Leeds  would  couple  with  it  as 
effectually  as  with  another  Tower.  One  of 
the  plaintiff's  witnesses  explained  thnt.  i" 
there  had  been  a  Tower  coupler  on  the 
front  end  of  the  engine,  the  switchman 
could  have  opened  the  Jaws  of  It  while 
standing  on  the  front  footboard.    But  that 
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fact  could  hay«  had  no  Influence  In  this 
accident,  because  in  order  to  make  the  coup- 
ling, even  if  It  was  with  two  Towers,  it  was 
necessary  to  have  the  Jaws  of  one  open  and 
those  of  the  other  closed;  if  both  were  open 
they  would  not  couple.  In  this  instance  the 
Jaws  of  the  coupler  on  the  car  were  already 
open,  therefore  if  it  had  been  a  Tower  in- 
stead of  a  Leeds  on  the  engine  the  switch- 
man would  not  have  opened  It,  but  would 
have  left  it  wjth  a  drawhead  as  rigid  as 
that  of  the  Leeds. 

"The  accident  occurred  in  the  effort  to 
couple  the  Leeds,  which  was  on  the  front 
end  of  the  engine,  with  a  Tower,  which 
was  on  a  car  to  be  switched.  The  Jaws  of 
the  Tower,  as  already  said,  were  open  to 
receive  the  drawhead  of  the  Leeds,  and  the 
engine,  under  the  direction  of  the  plaintiff, 
moved  forward  to  make  the  connection,  but 
it  so  happened  that  that  end  of  the  car  was 
on  a  curve  leading  from  the  main  track,  on 
which  the  engine  was  moving,  to  a  sidetrack 
on  which  the  car  was  standing,  and  that 
condition  threw  the  two  couplers  a  little 
out  of  line  with  each  other,  and  therefore, 
when  the  two  bodies  came  together,  the 
Leeds  coupler  struck  to  one  side  of  the 
Tower,  and  they  failed  to  unite.  Then,  ac- 
cording to  the  plaintiff,  he  got  off  the  foot- 
board of  the  engine  where  be  was  riding, 
and  signaled  to  the  engineer  to  back,  and 
when  the  engine  had  backed,  plaintiff  went 
to  the  end  of  the  car  and  endeavored  to 
shove  the  Tower  coupler  with  his  hand  In- 
to position  where  It  would  be  in  line  with 
the  Leeds,  but,  not  being  able  to  shove  it 
with  his  hand,  he  attempted  to  do  so  with 
his  foot,  and  he  placed  his  right  foot  on  the 
inside  of  the  Tower's  Jaws,  standing  on  his 
left  leg,  and  while  in  that  position  the  en- 
gine came  without  signal,  and  by  the  impact 
the  Leeds  coupled  with  the  Tower  and 
caught  the  plaintiff's  foot  and  crushed  it. 

"Thus  far  there  is  nothing  in  the  evidence 
tending  to  show  that  the  appliances  furnish- 
ed were  not  reasonably  safe  when  handled 
with  ordinary  care.  The  road  engine  was 
not  as  convenient  or  as  well  adapted  to 
switching  work  as  an  engine  made  for  that 
purpose,  but  however  clumsy  or  Inconven- 
ient the  implement  may  be  the  master  is 
not  to  blame  If  It  la  reasonably  safe.  The 
law  does  not  hold  the  master  liable  for  not 
providing  for  the  convenience  of  his  serv- 
ants if  he  exercises  reasonable  care  to  pro- 
vide for  their  safety.  The  master  complies 
with  all  that  the  law  requires  when  he  uses 
reasonable  care  to  provide  for  the  safety 
of  his  servants;  the  care  required  varying 
,in  degree  according  to  the  character  of  the 
business — that  is,  what  would  be  reasonable 
care  in  a  business  involving  little  danger 
might  not  be  so  esteemed  in  another  busi- 
ness involving  great  danger — ^but  the  stand- 
ard of  measurement  is  reasonable  care  for 
the  safety  of  the  servant  under  the  circum- 
stances.    Huhn  V.  Railway,  92  Mo.  440,  4 


S.  W.  037;  Blanton  t.  Dold,  109  Mo.  64.  15^ 
8.  W.  1149;  Frlel  v.  Railroad,  115  Mo.  503. 
22  S.  W.  49S;  Steinhauser  t.  Spranl,  127 
Mo.  541,  28  S.  W.  620,  30  S.  W.  102,  27  L. 
R.  A.  441. 

"We  find  the  term  'snitable  appliances' 
used  by  the  law  writers,  but  'suitable'  in 
that  connection  means  compatible  -with 
safety.  Some  of  the  plaintiff's  witnesses 
said  that  a  road  engine  was  not  suitable 
for  switching,  and  that  was  evidently  cor- 
rect in  a  certain  sense,  but  ncHie  of  tbem 
said  it  was  not  reasonably  safe.  The  plain- 
tiff himself  only  said  that  the  switch  engine 
was  more  convenient  This  engine  had 
been  used  there  for  a  long  time,  and  it  had 
performed  the  work  of  a  switch  engine  with 
reasonable  safety.  Whilst  some  of  the  wit- 
nesses were  allowed  to  express  the  opinion 
that  it  was  not  suitable,  yet  none  of  them 
ventured  to  show  in  what  way  It  was  not 
safe.  It  would  not  require  a  very  learned 
expert  to  be  able  to  say  that  a  road  engine 
was  not  as  suitable  for  switching  purposes 
as  a  regular  switch  engine — every  man  of 
common  experience  knows  that — but  when 
that  is  said,  it  is  far  from  saying  that  a 
road  engine  cannot  be  used  for  switching 
cars  with  reasonable  safety,  when  handled 
with  ordinary  care.  No  witness  in  this  case 
said  so. 

"This  engine  as  equipped  would  have  ef- 
fected the  coupling  antomatically  by  impact 
if  the  coupler  on  the  car  had  been  In  line 
with  it  The  only  reascm  for  the  failure 
was  that  the  car  was  on  a  curve.  The 
plaintiff  was  the  master  of  the  operation. 
The  Jaws  of  the  Tower  coupler  on  the  car. 
had  been  opened  by  him,  or  under  bis  sn- 
pervlsion,  to  receive  the  Leeds  drawhead. - 
and  he  could  have  adjusted  it  to  do  so  at 
the  same  time  he  opened  the  Jaws  if  he  had 
observed  the  situation,  but  he  overlooked 
the  fact  that  the  end  of  the  car  was  on  a 
curve,  and  therefore  his  first  attempt  to 
couple  was  a  failure.  Who  was  to  blame 
for  that?    Certainly  not  the  Leeds  coupler. 

"A  great  deal  was  said  in  the  course  of 
the  trial  about  the  desirability  of  having 
couplers  that  would  not  require  the  switch- 
man to  go  between  the  cars,  borrowing  in 
that  respect  the  language  of  the  act  of  Con- 
gress regulating  interstate  commerce,  but 
whilst  the  act  of  Congress  had  nothing  to 
do  with  this  case,  yet  even  if  it  had,  this 
Leeds  coupler  did  not  require  the  plaintiff 
to  go  between  the  cars.  The  Jaws  of  the 
Tower  coupler  could  be  opened  by  a  device 
of  its  own  without  going  between  the  cars; 
and,  when  open  and  in  line,  the  Leeds  would 
couple  by  impact  But  it  Is  said  that  the 
Tower  coupler  has  a  lateral  movement — that 
is.  It  may  be  moved  three  or  four  Inches  to 
the  right  or  left  and  thus  bring  It  In  line 
with  the  coupler  with  which  it  Is  aimed  to 
unite — ^whereas  the  Leeds  has  a  lateral 
movement  of  only  about  an  Inch  and  a  half, 
and  the  argument  Is  that,  If  there  had  been 
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engine,  the  plaintiff  could  have  stood  on  the 
footboard  of  the  engine,  and  have  shoved 
it  to  one  side,  and  thus  have  brought  It  In- 
to line;  and  the  plaintiff's  whole  case,  as  far 
as  It  Is  bottomed  on  a  defect  of  the  engine, 
was  reduced  to  that  point,  and  on  that  point 
he  went  to  the  Jury  and  obtained  his  ver- 
dict But  that  defect.  If  defect  It  was,  was 
not  pleaded  in  the  petition,  and  if  It  was 
known  to  the  plaintiff,  and  considered  by 
him  a  defect,  he  did  not  mention  it  to  his 
counsel,  because,  as  the  counsel  himself  said 
at  the  trial,  it  had  Just  then  come  to  his 
knowledge.  But  suppose  it  had  been  plead- 
ed, and  suppose  it  was  a  defect,  that  might 
have  caused  an  accident,  the  vital  question 
still  remains,  did  it  have  anything  to  do 
in  causing  this  accident? 

"The  aim  was  to  couple  the  Leeds  coupler 
on  the  front  end  of  the  engine  with  the 
Tower  coupler  on  the  end  of  the  car.  The 
engine  came  forward  under  plalntifTs  direc- 
tion to  make  the  coupling;  the  plaintiff  rid- 
ing, as  he  now  claims,  on  the  pilot  of  the 
engine.  When  the  contact  came,  the  effort 
to  couple  failed  because  the  couplers  were 
not  in  line.  Then  the  plaintiff  gave  the  en- 
gineer the  signal  to  back,  and  when  the 
engine  had  backed,  plaintiff  got  off  the  en- 
gine and  walked  to  the  car,  and  undertook 
to  adjust  the  coupler  by  shoving  it  with  his 
foot.  Then  the  engine  came  and  caught 
him.  IVhen  the  plaintiff  was  coming  for- 
ward standing  on  the  pilot  of  the  engine, 
he  expected  the  coupling  to  be  made  by 
the  Impact  when  the  coupler  on  the  en- 
gine should  strike  that  on  the  car,  and  it 
was  not  until  the  contact  had  come,  and 
the  failure  to  couple  had  resulted,  that  the 
plaintiff  discovered  the  necessity  of  a  lateral 
movement  of  one  coupler  or  the  other. 
Then  he  got  off  the  engine  and  went  to  the 
car.  If  there  had  been  a  Tower  coupler  on 
that  end  of  the  engine,  the  plaintiff  would 
have  bad  the  choice  of  moving  either  that 
one  or  the  one  on  the  car,  and  he  might 
have  chosen  the  one  or  the  other;  but  the 
purpose  would  have  been  served  as  well  in 
moving  the  one  as  the  other.  If  the  alleged 
defect  in  the  Leeds  was  obviated  by  the 
presence  of  the  Tower,  where  was  the  dan- 
ger in  having  a  Leeds?  If  the  coupler  on 
the  engine  had  been  a  Tower  instead  of  a 
Leeds,  and  plaintiff  had  choice  which  he 
would  move,  it  is  not  difficult  to  imagine 
why  he  would  have  preferred  to  stand  on  the 
ground  to  move  the  coupler  on  the  car  than 
to  stand  on  the  footboard  of  the  pilot  of 
the  engine  to  move  the  other,  especially  if 
the  engine  was  moving,  and  more  especially 
if  it  was  necessary  for  him  to  use  his  foot 
in  the  operation,  which  would  involve  stand- 
ing on  one  leg.  But  however  that  may  be, 
the  plaintiff  makes  out  no  case  of  negli- 
gence on  account  of  the  lack  of  lateral 
movement  In  the  Leeds  when  there  was  a 
Tower  at  hand  to  perform  the  same  service. 
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abandonment  Is  competent  on  the  que8tl<m 
of  safety;  but,  unless  the  evidence  shows  or 
the  circumstances  Indicate  that  it  was  aban- 
doned for  that  reason,  It  Is  not  competent, 
and  the  Jury  should  not  be  instructed  to 
consider  it.  Many  mechanical  devices  that 
at  one  time  were  in  popular  favor  have  been 
generally  abandoned  because  later  inven- 
tions are  more  efficient;  that  is,  will  pro- 
duce more  for  the  same  amount  of  invest- 
ment. This  is  as  true  of  railroad  equip- 
ments as  it  is  of  manufacturers.  Even  the 
air  brake,  whilst  it  Is  perhaps  safer  than 
the  old-fashioned  hand  instrument,  yet  has 
its  economic  characteristics  that  commend  it 
to  men  whose  chief  aim  in  business  is  finan- 
cial success. 

"All  the- trunk  line  railroads  in  the  coun- 
try are  engaged  in  interstate  commerce,  and 
they  must  all  conform  to  the  acts  of  Con- 
gress passed  in  pursuance  of  the  federal 
Constitution  on  that  subject  Therefore  it 
is  easy  to  account  for  the  fact  that  nearly 
all,  if  not  all,  the  railroads  in  the  country 
have  abandoned  the  Leeds  coupler.  .  Since 
the  passage  of  that  act  of  Congress  they 
have  abandoned  it  because  it  has  been  con- 
sidered as  condemned  by  the  act  of  Con- 
gress. But  that  does  not  Justify  a  court, 
while  trying  a  cause  of  action  arising  un- 
der the  common  law,  in  instructing  the  Jury 
that,  if  the  evidence  shows  that  the  Leeds 
coupler  had  been  generally  abandoned,  with- 
out anything  to  show  why,  they  may  take 
that  fact  into  account  in  determining  wheth- 
er or  not  it  was  safe.  But  that  is  what  the 
court  did  in  the  second  instruction  given 
at  the  request  of  the  plaintilT. 

"One  of  the  plalntilTs  witnesses  was  an 
Inspector  of  safety  appliances  of  the  Inter- 
state Commerce  Commissioners,  and  one 
reading  his  evidence  cannot  fail  to  see  that 
all  his  opinion  evidence  was  derived  from 
the  standpoint  of  his  official  connection 
with  the  Interstate  Commerce  Commission- 
ers and  the  act  of  Congress  under  which  he 
held  his  office.  In  spite  of  the  objections  on 
the  part  of  the  defendant,  and  rulings  of 
the  court  sustaining  the  objections,  this 
witness  was  constantly  (and  perhaps  un- 
consciously) conveying  to  the  Jury  the  idea 
that  the  Leeds  coupler  had  been  condemned 
by  the  act  of  Congress;  for  example:  'Q. 
What  has  become  of  that  coupler  -  [the 
Leeds]?  A.  All  railroads  are  doing  away 
with  that  and  adopting  automatic  couplers. 
Q.  For  what  reason?  A.  Because  the  law 
makes  them.*  There  was,  of  course,  no 
law  but  the  act  of  Congress  so  requiring, 
and  the  court  should  not  have  allowed  that 
evidence  to  go  in,  but  the  court  not  only 
allowed  it,  but  instructed  the  Jury  in  the 
second  instruction  that,  if  the  railroads  in 
the  country  had  generally  provided  their 
switch  engines  with  automatic  couplers  that 
would  couple  by  impact  without  the  neces- 
sity of  going  between  cars,  and  that  the 


had  generally  been  abandoned,  'and  was 
not  reasonably  safe,  suitable,  and  adapted' 
for  switching  purposes,  and  the  other  liind 
were  easily  accessible  and  obtainable,  then 
it  was  the  duty  of  defendant  to  have  dis- 
carded the  Leeds  and  obtained  the  other 
kind.  Not  only  was  the  requirement  of  the 
act  of  Congress,  and  the  failure  of  this 
coupler  to  meet  that  requirement,  carried 
by  the  evidence  of  this  witness  to  the  mind 
of  the  Jury,  but  counsel  for  the  plaintilT  In 
their  arguments  were  unable  to  restrain 
themselves  within  their  common-law  lines. 
Several  times  the  defendant  objected  to 
their  remarks,  and  the  obJecti(ms  were  sus- 
tained, but  it  did  no  good;  the  thought  was 
planted  in  the  minds  of  the  Jury,  and  could 
not  be  eradicated  by  the  court's  merely  sus- 
taining the  objection.  It  sometimes  hap- 
pens that  a  trial  Judge  Is  conscious  that  a 
cause  on  trial  has  drifted  away  from  bis 
control,  and  is  decided  against  his  rulings, 
and,  when  that  is  the  case  he  has  but  one 
course  of  du^;  that  is,  to  set  aside  the  ver- 
dict. 

"For  the  reasons  above  stated  the  court 
erred  in  giving  the  second  instruction  for 
the  plaintiff.  Instruction  3  for  the  plain- 
tiff contained  the  same  infirmities  as  above 
mentioned  in  instruction  2,  and  it  also 
should  have  been  refused. 

"5.  There  was  evidence  tending  to  show 
tliat  it  was  the  duty  of  the  engineer  to  have 
held  the  engine  in  place,  after  the  first  ef- 
fort to  make  the  coupling  had  failed,  until 
he  received  a  signal  from  the  plaintiff  to 
come  on,  and  that  he  neglected  to  observe 
that  duty,  but  came  on  without  signal.  The 
testimony  on  that  point  was  conflicting,  but 
still  there  was  sufficient  to  entitle  the  plain- 
tiff to  go  to  the  country  on  that  issue.  That 
question  was  not  submitted  to  the  Jury  in 
a  form  that  authorized  a  recovery  if  decid- 
ed In  plaintilTs  favor.  On  a  retrial  the 
plaintiff  will  be  entitled  to  have  that  issue 
presented  to  the  Jury. 

"The  Judgment  Is  reversed,  and  the  cause 
remanded  to  be  retried  according  to  the 
law  as  herein  expressed." 

LAMM,  P.  J.,  and  WOODSON,  J.,  concur 
in  all  except  paragraph  2,  as  to  which  their 
views  are  expressed  in  the  dissenting  opin- 
ion of  LAMM,  P.  J.  GRAVES,  J.,  concurs 
in  all,  except  that  In  his  opinion  an  excep- 
tion to  the  overruling  of  a  motion  to  make 
a  petition  more  definite  and  certain  is  not 
preserved  unless  it  is  assigned  for  errcM-  In 
the  motion  for  a  new  trial. 

LAMM,  P.  J.  No  system  of  Jurisprudence 
can  be  so  wise  and  all-embracing  that  liard 
cases  cannot  be  put  in  matters  of  practice. 
Might  it  have  tteen  better  to  allow  appeals 
from  orders  overruling  motions  .to  make 
more  definite  and  certain,  or  to  strike  out? 
Much  can  be  said  against  that  plan  because 


Mo.) 


8HOHONEY  t.  QUINCT,  O.  &  K.  0.  RT.  CO. 


1037 


It  would  clog  the  machinery  of  Justice  and 
breed  delay.  Now  delay  tends  towards  a 
denial  of  justice.  Justice  shall  be  admin- 
istered without  delay  said  the  Great  Char- 
ter, and  so  says  our  Constitution.  Experi- 
ence-taught, we  have  reached  the  settled 
rule  of  practice  that  Joining  Issue  on  the 
merits  Is  a  waiver  of  Interlocutory  rulings 
on  motions  and  demurrers,  except  where  the 
petition  does  not  state  a  cause  of  action,  or 
there  Is  a  lack  of  Jurisdiction  of  the  sub- 
ject. We  should  stand  by  that  rule;  for 
we  have  said  so  so  often  that  the  profession 
understands  our  position.  If  we  unsettle 
the  rule,  the  door  Is  opened  wide  for  con- 
fusion to  come  in;  certainty  being  of  the 
Tery  essence  of  good  law.  If  the  rule  in- 
herently and  necessarily  tended  to  Injustice 
In  the  end.  It  would  be  different  But  It 
will  be  found  to  rarely,  if  ever,  so  result 

(a)  Take  the  case  of  a  motion  to  elect 
If  causes  of  action  are  commingled  which 
contradict  each  other,  and  are  self-destruc- 
tive through  repugnancy,  the  point  can  be 
saved  after  answering,  for  in  such  case 
the  petition  does  not  state  a  cause  of  ac- 
tion. White  V.  Railroad,  202  Mo.,  loc.  dt. 
562,  101  S.  W.  14;  Jordan  v.  Transit  Co., 
202  Mo.,  loc.  clt  426,  427,  101  S.  W.  11.  .Or 
If  such  repugnant  causes  go  to  the  Jury,  and 
a  general  verdict  comes  In,  a  motion  In  ar- 
rest lies.  Or  if  there  Is  no  repugnancy,  and 
the  evidence  sustains  the  whole  charge, 
what  Injury  Is  done  if  the  Jury  be  properly 
Instructed?  Take  another  case.  If  the 
petition  commingle  good  with  bad  causes  of 
action,  and  a  motion  to  strike  out,  or  to  elect 
or  a  demurrer  on  that  score  Is  overruled, 
and  a  general  verdict  comes  in  afterwards 
for  plaintiff,  the  defendant  ultimately  suf- 
fers no  wrong,  because  a  motion  in  arrest 
lies.  Mooney  v.  Kennett  19  Mo.  551,  61  Am. 
Dec.  576,  Chrlstal  v.  Craig,  80  Mo.,  loc.  clt 
371.  Take  the  case  of  a  motion  to  make 
more  specific  and  certain.  If  It  be  inad- 
vertently overruled,  and  issue  is  thereafter 
joined  by  answer,  and  If  the  petition  states 
a  cause  of  action  at  all,  the  interest  of  de- 
fendant may  be  guarded  in  the  Introduction 
of  testimony,  or  in  instructions,  or  If,  on 
the  trial  to  the  merits,  a  Just  result  has  not 
been  reached.  Justice  can  be  attained  In  the 
trial  court  by  sustaining  a  motion  for  a 
new  trial.  Therefore,  In  the  long  run,  no 
harm  is  done.  If,  however,  a  defendant  re- 
fuse to  stand  on  his  motion  to  make  more 
specific  (lacking  faith,  maybe),  but  answers 
over  and  Invokes  and  takes  his  chance  of 
winning  or  losing  on  a  trial  on  the  merits, 
that  chance,  so  invoked  and  taken,  waives 
his  motion  by  abandoning  it,  and  heals  the 
error.  If  any,  in  overruling  It  Otherwise 
a  court  becomes  a  place  of  gambling  on 
chances,  and  the  time  and  expense  of  a  trial 
are  wasted  If  on  appeal  we  lose  sight  of  the 


very  Judgment  appealed  from,  cutting  be- 
hind It  (though  It  may  have  been  rendered 
on  a  fair  trial  free  from  error)  and  treading 
back  and  tripping  up  a  respondent's  heels 
on  an  Interlocutory  ruling  not  affecting  the 
merits  of  the  Judgment  a  whit.  To  over- 
turn a  verdict  and  Judgment  In  that  way  is 
not  in  accord  with  our  practice  act.  Rev. 
St  1899,  H  602,865  (Ann.  St  1906,  pp.  628, 
812).  My  learned  Brother's  opinion  explodes, 
it  seems  to  me,  the  doctrine  of  a  line  of 
cases.  If  we  rule  as  he  has  written.  For 
example:  White  v.  Railroad,  supra;  Jordan 
V.  Transit  Co.,  supra;  Ewing  v.  Vernon  Co. 
(Just  handed  down,  and  not  yet  officially  re- 
ported) 116  S.  W.  518;  O'Brien  v.  Transit 
Co.,  212  Mo.,  loc.  clt  69,  110  S.  W.  705  et 
seq.;  ScovlU  v.  Olasner,  70  Mo.  454  et  seq.; 
Paddock  v.  Somes,  102  Mo.,  loc.  clt  23.5,  14 
S.  W.  746,  10  L.  R.  A.  254;  McMlllen  v. 
City  of  Columbia,  122  Mo.  App.  34,  97  S.  W. 
953.  See,  also,  the  cases  criticised  by  him. 
Therefore,  I  dissent  to  paragraph  2  of  the 
opinion. 

(b)  Moreover,  In  this  case  the  attention  of 
the  trial  court  was  not  called  by  the  motion 
for  a  new  trial  to  the  error.  If  any,  In  the 
ruling  on  the  motion  to  make  more  specific. 
Such  motion  for  a  new  trial,  as  Its  name  In- 
dicates, assembles  the  reasons  and  grounds 
for  a  new  trial,  and  presents  them  to  the 
trial  Judge  anew  in  order  that  he  may  have 
one  last  chance  to  heal  his  own  errors  by 
opening  the  case  to  be  heard  without  error. 
Under  our  practice  act  all  motions  must 
specify  the  grounds  the  movement  relies  on. 
If  the  ruling  on  the  motion  to  make  more 
specific  was  such  ground,  then  It  should 
have  been  so  stated  in  the  motion  for  a 
new  trial.  If  It  was  not  such  ground.  It 
need  not  be  stated,  but  if  It  was  no  such 
ground  below.  It  Is  no  such  ground  above. 
If  a  ruling  on  a  motion  to  make  more  spe- 
cific need  not  be  challenged  In  the  motion 
for  a  new  trial,  then,  by  the  same  token, 
rulings  on  continuances,  applications  for 
changes  of  venue,  motions  to  strike  out,  mo- 
tions to  suppress  depositions,  motions  for 
Judgment  on  the  pleadings,  or  for  this,  that 
or  the  other  thing,  need  not  be  challenged  In 
the  motion  for  a  new  trial,  but  all  of  them 
come  here  for  review,  though  abandoned  by 
that  motion.  I  do  not  agree  to  that  Since, 
then,  by  discussing  the  motion  to  make  more 
specific  In  paragraph  2  of  his  opinlou,  my 
Brother  necessarily  assumes  It  Is  here  to 
discuss,  it  would  seem  the  opinion  by  Im- 
plication will  mean  to  the  profession  that 
such  motion  gets  here  though  the  ruling 
nisi  be  not  challenged  by  the  motion  for  a 
new  trial. 

Therefore  I  dissent  to  snch  apparent  In- 
ferential holding.  In  all  other  respect  I 
concur. 

WOODSON,  J.,  agrees  with  these  vieWB. 
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HATS  T.  FOOS. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
Not.  2T,  190ft.) 

1.  Appeal  awd  Ebbob  (|  586*)  —  Recobd — 
Abbtbact. 

Tlie  record  proper  must  show  the  filing  of 
the  motion  for  a  new  trial  and  the  ruling  there- : 
on ;  but  an  exception  to  the  ruling  must  be  l 
preserved  in  the  bill  of  exceptions,  and  not  in  I 
the  record  proper,  and  the  fact  that  the  excep-  | 
tion  has  been  preserved  muat  api>ear  in  the  ab-  , 
stract  of  the  bill  of  exceptions,  and,  if  it  does 
not  so  appear,  the  appeal  presents  nothing  for  i 
review  except  the  record  proper.  | 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  586.*] 

2.  Appeal   and    Ebbob   (|   539*)  —  Recobd — 
Stipulation— Rules  of  Coubt. 

It  is  not  within  the  power  of  counsel,  b^ 
agreement,  either  expressed  or  implied,  to  obvi- 
*lite  the  requirements  of  the  rules  of  the  Supreme 
Court  as  to  the  contents  of  the  record  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  2357,  2358,  2464;  Dec. 
Dig.  i  539.»] 

Appeal  from  Circuit  ■  Conrt,  Nodaway 
County. 

Act}OD  by  James  T.  Hays  against  James  C. 
Foos.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

B.  R.  Martin  and  Anothony  &  Ford,  for 
appellant    John  M.  Dawson,  for  respondent 


GRAVES.  J.  This  Is  an  action  under  sec- 
tion G50,  Rev.  St.  1899  (Ann.  St  1906,  p.  667), 
to  quiet  title  to  about  2^  acres  of  land  in 
Nodaway  county,  Ma 

The  chief  error  assigned  Is  that  the  trial 
court  misjudged  the  facts  in  evidence.  Re- 
spondent challenges  the  abstract  of  record  on 
the  ground  that  appellant's  abstract  fails  to 
set  out  all  the  evidence.  It  will  not  be  neces- 
sary to  go  into  this  contention,  for  the  rea- 
son that  in  underaklng  so  to  do  It  appears 
that  the  abstract  before  us  fails  to  mention 
the  motion,  for  new  trial  under  the  bead  of 
"Bill  of  Exceptions."  In  what  purports  to 
be  "Appellant's  Statement  Abstract  and 
Brief,"  we  find,  first  a  "statement"  This 
Is  followed  by  what  is  beaded  "Abstract  of 
Record."  Under  this  beading  we  find  entries 
showing  the>  filing  of  the  petition  and  the 
netitlon  Itself,  a  demurrer  and  the  ruling  of 
the  court  thereon,  the  filing  of  an  answer  and 
:he  answer  itself,  an  entry  showing  that  after 
the  hearing  of  the  testimony  a  continuance 
of  the  cause  for  argument  was  made,  an  en- 
try showing  the  filing  of  the  motion  for  new 
trial  and  the  overruling  thereof,  and  in  this 
record  entry  it  is  stated  that  there  was  an 
exception  talsen  to  the  action  of  the  court  in 
overruling  the  motion.  The  judgment  also 
appears  under  this  heading.  After  these 
things,  which  appear  under  the  heading  of 
"Abstract  of  the  Record,"  as  aforesaid,  we 
find  the  heading  "Bill  of  Exceptions."    Under 


this  heading,  and  In  abstracting  the  bill  of 
exceptions,  the  motion  for  new  trial,  or  the 
ruling  thereon,  is  nowhere  mentioned.  No 
exception  to  the  action  of  the  court  In  orer- 
rullng  this  motion  is  found  under  the  heading 
of  "BUI  of  Exceptions."  It  has  long  been 
ruled  that  the  bill  of  exceptions  Is  the  place 
wherein  an  exception  to  the  action  of  the 
court  in  overruling  a  motion  for  new  trial 
should  be  lodged.  Such  an  exception  has  no- 
place In  the  record  proper.  The  record  prop- 
er must  show  the  filing  of  the  motion,  and 
the  action  of  the  court  thereon;  but  it  an 
exception  to  the  action  of  the  court  Is  to 
be  talien,  It  must  be  preserved  in  the  bill  of 
exceptions,  and  in  abstracting  such  bill  of 
exceptions  the  fact  that  the  exception  has 
been  preserved  must  appear.  It  does  not  so 
appear  in  this  record.  For  this  reason  the 
case  Is  only  here  upon  the  record  proper. 
Whilst  counsel  for  respondent  have  not  rais- 
ed the  question,  yet  In  undertaking  to  en- 
force our  rules  we  must  see  that  the  record 
Is  in  proper  shape.  If  counsel  by  expressed 
agreement  or  even  a  tacit  agreement  can 
obviate  our  rules,  the  efficacy  thereof  would 
be  destroyed.  It  is  not  within  the  power  of 
counsel  by  agreement  either  expressed  •  or 
implied,  to  obviate  the  provisions  of  the  rules 
of  this  court.  Those  rules  were  established 
with  the  purpose  of  facilitating  the  business 
of  the  court,  and  to  permit  counsel  to  obriatek 
the  effect  thereof  by  either  a  tacit  or  ex- 
pressed agreement  would  leave  the  court 
powerless. 

So  that  in  this  case  we  hold  that  there  Is 
nothing  before  us  except  the  record  proper, 
and  this  alone  can  we  consider.  Reno  v. 
FitzJarrell,  163  Mo.,  loc.  cit  413,  63  S.  W. 
808;  Clay  r.  Union  Wholesale  Publishers 
Co.,  200  Mo.,  loc.  cit  672,  673.  98  S.  W.  575 ; 
Stark  T.  Zebnder,  204  Mo.,  loc.  cit  448.  102 
S.  W.  992 ;  Gilchrist  v.  Bryant  213  Mo.,  loc. 
cit  443.  Ill  S.  W.  1128 :  Harding  v.  Bedoll, 
202  Mo.,  loc.  cit  629.  100  S.  W.  638.  A  num- 
ber of  other  cases  along  the  same  line  might 
be  cited,  because  in  this  court  they  have  been 
numerous.  This,  however,  Is  sufficient  to 
explain  to  the  profession  that  there  is  a  dif- 
ference betw^een  what  is  nominated  the  rec- 
ord proper  and  the  bill  of  exceptions.  Not 
only  so,  but  there  Is  a  difference  in  what  is 
the  nominated  abstract  of  the  record  proper, 
and  the  abstract  of  the  bill  of  exceptions. 

Examining  the  record  proper  In  this  case, 
it  is  shown  that  the  judgment  is  one  which 
could  have  properly  been  entered  upon  the 
pleadings  therein.  In  other  words,  the  plead- 
ings were  broad  enough,  If  proper  proof  had 
been  made,  to  sustain  the  judgment  We  are 
precluded  to  go  into  the  proof  by  reason  of 
the  fact  of  the  deficient  abstract  of  the  bill 
of  exceptions.  Being  so  precluded,  we  are 
bound  by  the  record  proper. 

For  the  reasons  aforesaid,  the  Judgment 
should  be,  and  is,  affirmed.    All  concur. 


•For  other  ca*«s  ae»  same  topic  and  section  NUMBER  In  Dec.  tc  Am.  Digs.  U07  to  data,  *  Reporter  Indexes 
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NAIiL  et  al.  v.  CONOVER. 

(Supreme  Court  of  Missouri.    Division  No.  1. 

Nov.  27,  1909.) 

1.  Quncnna  Title  ({  10*)— Titub  of  Plain- 
TiFF^SuFPiciENCT— Common  Source. 

Where,  in  a  suit  under  Rev.  St.  1899,  8 
650  (Ann.  St.  1906,  p.  667),  to  quiet  title  there 
was  an  agreed  common  source  of  title  or  both 
parties  assumed  a  common  source  of  title,  plain- 
tiff need  not  as  a  general  rule  go  back  of  the 
common  source  in  establishing  his  case,  but, 
where  he  relies  on  a  paper  title  from  the  gov- 
ernment, be  must  show  an  adequate  and  com- 
plete paper  title. 

[EM.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §  37;   Dec.  Dig.  §  10.»] 

2.  Public   Lards    (J  61*)— Swamp   Lands- 
Sales. 

Under  Act  March  1,  1855  (Laws  1855,  p. 
154)j  permitting  the  sale  of  swamp  lands,  re- 
quiring the  issuance  of  a  certificate  of  purchase 
and  triplicate  receipts  on  the  presentation  of 
the  certificate  of  purchase  and  the  payment  of 
the  price  and  providing  for  the  issuance  of  a 
patent  to  the  purchaser  on  filing  the  receipt 
with  the  required  abstract,  one  relying  on  the 
purchase  of  swamp  lands  who  merely  shows  the 
issuance  of  a  certificate  of  purchase,  without  at- 
tempting to  prove  payment  and  the  issuance  of 
the  receipt  and  patent,  fails  to  establish  any 
legal  or  equitable  title  which  will  support  an 
action  to  quiet  title. 

[EJd.  Note,— For  other  j:ases,  Beg  Public  Lands, 
Cent.  Dig.  H  192-213;   Dec.  Dig.  S  CI.*] 

8.  Quieting  Title  (5  10*)— Title  op  Plain- 
tut— Common  SouHCE  OF  Title. 

Where,  in  a  suit  to  quiet  title,  plaintiff 
claimed  under  a  certificate  of  purchase  of  swamp 
land  issued  to  a  third  person,  and  defendant 
proved  a  title  bond  executed  by  the  third  per- 
son and  another  to  a  grantee,-  and  title  through 
him,  there  was  no  admitted  or  assumed  common 
source  of  title,  and  plaintiff,  relying  on  a  paper 
title  from  the  government,  must  fail  unless  his 
title  was  completew 

(Ed.  Note.— For  other  cases,  gee  Quieting  Ti- 
tle, Cent.  Dig.  S  37 ;   Dec.  Dig.  {  10.*] 

4.  Limttation  op  Actions  (8  11")  —  Limita- 
tions Against  Counties, 

Limitations  run  against  a:  county  and  in 
favor  of  one  in  adverse  possession  of  its  swamp 
lands. 

[Ed.  Note.— For  .other  casses,  see  Limitation 
of  Actl9ns,  Cent.  Dig.  ii  35-3a ;  Dec.  Dig.  $  ll.'j 

5.  Adverse   Possession    ($   16-*)  —  Acts   or 
Ownership. 

In  1872  a  grantee  in  a  warranty  deed  of 
400  acres  in  one  tract  entered  into  possession 
and  cleared  a  part  and  claimed  the  whole.  In 
1870  he  conveyed  the  entire  tract  to  his  son, 
who  for  more  than  10  ^ears  actually  claimed 
title  to  the  whole  and  lived  thereon  and  culti- 
vated a  part  thereof.  He  obtained  from  another 
part  his  rails  for  his  entire  farm,  and  he  also 
cut  and  sawed  timber  therefrom,  and  he  paid 
taxes  on  the  whole  tract.  Ilis  successors  in  title 
paid  taxes.  Held  to  establish  title  by  adverse 
possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  i8  82-89;   Dec.  Dig.  §  16. •] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Henry  C.  Riley,  Judge. 

Action  by  Fannie  Nail  and  others  against 
J.  R,  Conover.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 


Jere  S.  Gossom  and  S.  J.  Corbett,  for  ap- 
pellants.   Ward  &  Collins,  for  respondeat. 

GRAVES,  Ja  Plaintiffs,  the  belrs  at  law 
of  Robert  C.  Nail,  deceased,  bring  this  ac- 
tion under  section  650,  Rev.  St  1899  (Ann. 
St  1906,  p.  667),  to  have  the  court  declare 
their  Interest  in  and  to  80  acres  of  land  In 
Pemiscot  county.  The  petition  is  practically 
In  usual  form.  Therein  they  allege  that  Rob- 
ert C.  Nail  was  the  owner  in  fee  simple  of 
this  land,  and  'died  so  seised  thereof,  and 
aver  that  they,  his  heirs  at  law,  are  now 
"the  absolute  owners  in  fee  simple  and  claim 
that  title"  to  the  real  estate  mentioned.  They 
charge  that  defendant  claims  some  title,  es- 
tate, or  Interest  in  the  land ;  the  nature  of 
such  claim  being  unknown.  They  then  asK 
the  court  to  ascertain  and  determine  title. 
By  answer  the  defendant  first  denies  that 
plaintiffs  were  owners  of  the  land,  and  admits 
that  be  claims  title  thereto,  and  avers  that  he 
is  the  owner  thereof  In  fee.  For  a  second 
count  In  the  answer,  denominated  "Another 
and  counterclaim,"  the  defendant  sets  up 
what  is  usually  found  in  a  petition  under 
section  650,  and  winds  up  with  the  usual 
prayer  for  the  court  to  ascertain  and  deter- 
mine title.  Reply  was  general  denial  of  all 
new  matter  in  the  answer.  The  cause  was 
tried  before  the  court  By  its  judgment  the 
court  found  and  decreed  the  title  to  be  in 
defendant  and,  from  such  judgment,  the 
plaintiff  has  appealed. 

Plaintiffs,  to  make  their  case,  introduced 
in  evidence  the  act  approved  March  28,  1001 
(Laws  1901,  p.  251),  making  Carleton's  Ab- 
stract Books,  or  certified  copies  of  the  en- 
tries therein  contained,  evidence  of  land  ti- 
tles of  Pemiscot  county.  There  were  four 
entries  from  these  abstract  books  Introduced 
by  plaintiffs,  only  one  of  which  may  be  re- 
quired to  be  noted  in  detail.  Entry  No.  1 
shows  that  the  land  in  dispute  passed  by 
act  of  Congress  to  the  state  of  Missouri,  said 
act  of  Congress  of  date  September  28,  1850 
(Act  Sept  28,  1S50,  9  Stat  619,  c.  84).  En- 
try No.  2  shows  title  passing  from  the  state 
to  Pemiscot  county  by  patent  dated  Decem- 
ber 24,  1875.  Entry  No.  3  thus  reads:  "Pem- 
iscot County  to  Thomas  C.  Powell,  Certifi- 
cate of  Entry  No.  951,  dated  May  8,  1858; 
consideration  flOO.OO;  recorded  In  Register's 
Book  No.  1,  at  page  34 ;  lands  conveyed,  the 
West  half  of  the  North  West  quarter  of  Sec- 
tion No.  17,  in  Township  No.  17  North,  of 
Range  No.  13  East."  Entry  No.  4  shows  a 
warranty  deed  from  Thomas  C.  Powell  and 
wife  to  Robert  C.  Nail,  dated  October  24, 
18.59.  Plaintiffs  then  showed  the  death  of 
Robert  C.  Nail  on  December  18,  1879.  and 
that  they  were  his  lawful  heirs  and  rested 
their  case. 

Defendant  offered  Instruments  effecting  the 
title   thus:    From   Carleton's   Abstracts   the 


*For  otliar  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Powell  to  William  Johnson.  Title  Bond. 
Dated  August  16,  1857.  Filed  and  recorded 
Marcb  IS,  1858.  Book  A.  Page  535.  Con- 
sideration $480.00.  Acknowledgment  regular. 
The  above  Bond  Is  for  the  Nbrthwest  quarter 
of  Section  17,  Township  17,  Range  13,  East. 
Containing  160  acres."  Then  a  warranty 
deed  from  Jesse  Huffman  and  wife  to  John 
Cotton  of  date  January  25,  1872,  conveying 
this  and  other  lands.  By  his  deed  of  Sep- 
tember 22,  1879,  John  Cotton  conveyed  the 
same  lands  to  Milliard  F.  Cotton.  Milliard 
F.  Cotton  conveyed  the  N.  W.  %  of  section 
17,  township  17,  range  13  B.,  to  S.  N.  Mc- 
Adow.  This  Includes  the  land  In  dispute  in 
this  case.  April  18, 1895,  S.  N.  McAdow  con- 
-veyed  the  same  land  to  George  W.  Alvey. 
May  16,  1895,  George  W.  Alvey  conveyed  to 
Nelson  J.  Ball  the  same  land,  except  the 
southeast  40  thereof.  November  3,  1900,  Nel- 
son J.  Ball  conveyed  the  same  120  acres  to  T. 
It.  Price.  May  8,  1901,  T.  L.  Price  conveyed 
the  same  120  acres,  which  Includes  the  80 
acres  in  dispute  in  this  case,  to  W.  P.  Car- 
ter. July  18,  1903,  W.  P.  Carter  conveyed 
the  same  120  acres  to  the  defendant,  J.  R. 
Conover.  Defendant  then  proved  by  witness- 
es that  Thomas  C.  Powell  admitted  that  they 
had  received  the  pay  for  the  land  mentioned 
in  the  bond  for  a  deed.  They  also  showed 
by  parol  that  the  same  land  was  sold  at  an 
administrator's  sale  of  the  William  Johnson 
estate,  and  that  Jesse  Huffman  was  the  pur- 
chaser. In  addition  to  the  record  title  alrave 
disclosed  and  to  the  facts  above  stated,  the 
defendant  attempted  to  show  title  under  the 
statute  of  limitations.  In  so  doing  It  ap- 
pears that  most  of  the  active  parties  were 
dead.  Johnson  was  dead,  Powell  was  dead, 
HuCTman  was  dead ;  in  fact  all  of  the  lead- 
ing factors  in  the  transaction  were  shown  to 
be  dead.  It  was  shown,  however,  that  Jesse 
Huffman,  the  alleged  purchaser  at  the  admin- 
istrator's sale  of  William  Johnson,  deceased, 
sold  and  conveyed  about  400  acres  of  land 
to  John  Cotton,  which  land  was  contiguous, 
and  which  tract  included  the  80  acres  in  dis- 
pute. This  transfer,  as  above  Indicated,  was 
by  a  warranty  deed  In  January,  1872.  Later, 
in  September,  1879,  John  Cotton  conveyed 
the  same  lands  to  his  son,  Milliard  F.  Cot- 
ton. This  tract  of  400  acres  or  more  includ- 
ed lands  in  section  18  and  section  17,  and  sec- 
tion 20,  in  township  17,  range  13  E>.,  so  sit- 
uated as  to  be  one  continuous  body.  It  is 
shown  by  the  evidence  that  John  Cotton  had 
built  a  bouse  and  cleared  the  land  on  that 
small  portion  thereof  located  in  section  20. 
He  bad  also  cleared  a  portion  of  the  east 
half  of  the  S.  W.  %  of  section  18,  which  cor- 
ners with  the  land  in  dispute  in  section  17. 
Milliard  F.  Cotton  upon  his  purchase  took 
and  held  the  possession  of  the  entire  tract 
from  the  date  of  his  deed  on  to  the  time  be 
sold  it  as  indicated  In  the  record  evidence 
above  stated.    By  the  parol  proof  it  was  fur- 


the  land  In  question  in    coixnectwn  wti  _•  1 
whole  tract,  hereinabove-  mentioned :  Sr  /  | 
actually  lived  upon  and  farmed  a  pan  :<  -• 
400  acres  cornering  witli    the   SO  ia  &V7- 
and  that.  In  connection  ^w^ith  said  oeca;*!-    ' 
he  used  the  80  in  dispute    for  tbe  par;i«  '    i 
obtaining  firewood,  rails    for    the  talas- 
his  farm,  and,  In  addition,  cut  and  sold  tx  ' 
therefrom.    In  addition  to    tJiese  facts. :: 
pears  that  Milliard  F.  Cotton  so  occoiii^:  _ 
claimed  said  land  from  tb^  date  of  his  '.-. 
In  1879  to  his  conveyance     thereof  In  ir. 
1895.    Tax  receipts  were  in  trod  need  sSut  - 
payment  of  taxes  on  this  lazid   by  MiQiar;  • 
Cotton  from  1889  up  to  and    indndlDf  >■ 
and,  further,  that  from  that   tLme  on  bi*  '-• 
sequent  grantees  likewise  paid    the  tax»  : 
to  the  time  of  this  suit    There  Is  no  er-::--: ' 
as  to  what  John  Cotton  did  toi«^ard  jaj-- : 
of  taxes,  but  there  is  evidence  showins  r. ' 
he  took  possession  of  and  cleared  pcR-ti-io;  ' 
the  400  acres  of  land  located.    In   aecthms  r 
and  1& 

It  must  be  borne  in  mind  that  all  the  r>> 
ords  were  destroyed  when  the   oonrfbons*'  -' 
Pemiscot  county  was  burned  in    1SS2,  wii-^ 
of  course,  included  the  probate    records  irc 
the  tax  records  prior  thereto.      There  is  -• 
evidence  of  a  substantial  character  iea>I  — 
to  show  that  the  plaintiffs  or  any-  of  them.  <- 
their  predecessor  in  title,  ever  paid  any  til- 
es on  this  land.     There  Is   subetaxicial  eri- 
dence   tending   to   show   that    John    Come 
claimed  the  entire  tract  from  the  date  of  -* 
deed  from  Jesse  Huffman,  and  much  strong 
evidence  tending  to  show  that   Milliard  F. 
Cotton  claimed  title  to  this  land   and  exff- 
cised  acts  of  ownership  thereover   from  the 
date  of  his  deed  In  September,  1879. 

This  substantially  states  all   facts  neces- 
sary for  a  disposition  of  the  cause. 

1.  As  a  preliminary  question,  it  should  be 
determined  whether  or  not  there  Is  a  com- 
mon source  of  title  proven,  and,  if  so,  wlat 
such  common  source  of  title  Is;  tor  tjie  rec- 
ord contains  no  admitted  common  source  ft 
title.  To  the  end  of  fully  discussing  this 
point  we  have  set  out  In  full  the  two  recorJ 
entries  bearing  thereon.  The  plaintiffs  claim 
that  a  common  source  of  title  has  been  e^ 
tablished  by  the  proof;  that  such  conunoi 
source  of  title  is  Thomas  C.  Powell.  In  tbii 
contention  they  rely  upon  record  entry  Xo- 
3  Introduced  by  them,  which  shows  a  ce^ 
tlflcate  of  entry  No.  951  to  Thomas  C.  Pow- 
ell, as  recorded  In  Register's  Book  No.  1  «t 
page  34.  To  this  certificate  of  entry  thej 
add  the  title  bond  executed  by  Thomas  C 
Powell  and  John  H.  Powell  to  William  John- 
son, the  record  of  which  was  Introduced  by 
the  defendant. 

We  agree  with  the  doctrine  of  Harrisni 
Machine  Works  v.  Bowers,  200  Mo.,  loc.  dt 
235,  98  S.  W.  770,  wherein  Judge  Lamm,  Id 
effect,  held  that  the  trend  of  our  cases  waa 
to  the  effect  that  If  there  was  an  agreed 
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common  source  of  title,  or  both  parties  as- 
sume a  common  source  of  title,  subject  to 
certain  exceptions,  the  plaintiff  need  not  go 
back  of  such  common  source  In  making  his 
case.  It  should  be  added  now  that.  If  no 
such  common  source  of  title  is  assumed,  ad- 
mitted, or  proven,  then,  under  section  650, 
the  plalntifT  must  prove  his  Interest  in  the 
land  beginning  with  the  government.  In  oth- 
er words,  if  he  relies  upon  a  paper  title,  as 
in  this  case,  such  paper  title  must  be  com- 
plete and  adequate.  To  start  with,  the  plain- 
tiffs in  this  case  were  not  relying  upon  an 
admitted  common  source  of  title,  nor  upon 
an  assumed  common  source  of  title,  nor  did 
they  attempt  to  prove  a  common  source  of 
title.  When  they  closed  their  case,  they  re- 
lied upon  what  they  thought  was  a  clear  pa- 
per title,  when  supplemented  by  proof  of 
the  death  of  deceased  and  proof  that  they 
were  the  legal  heirs  of  the  last  grantee  in 
their  chain  of  title.  Had  they  stopped  there, 
as  they  did,  and  the  defendants  stopped  at 
the  same  point,  and  had  there  been  a  miss- 
ing link  from  their  chain,  the  court  could 
not  have  declared  title  in  them.  The  ques- 
tion now  is:  Was  there  a  missing  link  in 
the  chain  of  title  as  evidenced  by  the  record 
evidence,  and,  further,  If  so,  has  the  defend- 
ants' evidence  supplemented  theirs  so  as  to 
change  the  result? 

Let  us  take  first  the  paper  title  of  the 
plaintiffs.  One  link  of  that  title  was  a  reg- 
ister's certificate  under  the  act  approved 
March  1,  1855  (Laws  1835,  p.  154).  Sec- 
tion 4  of  that  act  reads:  "When  any.  of  said 
lands  shall  be  sold  In  any  of  the  modes  point- 
ed out  in  this  act,  the  register  shall  make 
triplicate  certificates  of  the  fact,  describing 
the  land  so  sold  by  its  numbers  and  quan- 
tity, to  whom  sold,  and  the  amount  of  the 
purchase  money  per  acre,  and  In  the  aggre- 
gate— one  of  which  certificates  he  shall  de- 
liver to  the  purchaser,  file  one  in  his  office, 
and  transmit  the  other  to  the  register  of 
lands  at  Jefferson  City,  with  an  abstract 
containing  the  number  of  the  certificate,  the 
name  of  the  purchaser,  the  number  of  the 
land,  and  the  amount  of  purchase  money." 
From  the  certificate,  or,  rather,  the  copy 
from  Orleton's  Abstract  Books,  it  would 
appear  that  Thomas  O.  Powell  had  taken 
the  first  step  toward  purchasing  the  land 
in  question.  But  section  5  of  the  same  act 
provides  a  further  step  to  be  taken.  This 
section  reads:  "When  a  cortiflcate  of  pur- 
chase shall  be  presented  to  the  receiver  of 
public  moneys,  and  the  money  paid,  he  shall 
Issue  triplicate  receipts  to  the  purchaser, 
stating  the  numbers  and  quantity  of  the 
land,  the  name  of  the  purchaser,  and  the 
amount  paid  per  acre,  and  in  the  aggregate — 
one  of  which  receipts  shall  be  delivered  to 
the  purchaser,  one  filed  in  his  office,  and  the 
other  transmitted  to  the  register  of  lands  at 
Jefferson  City,  with  such  an  abstract  as  is 
required  to  be  transmitted  by  the  register  in 
the  next  preceding  section."  And  section  6 
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of  the  same  act  further  provides:  "Upon  the 
receipt  of  said  certificates,  receipts  and  ab- 
stracts at  the  office  of  register  of  lands  at 
Jefferson  City,  agreeing  with  each  other,  the 
Governor  shall  cause  a  patent  to  be  Issued 
to  the  purchaser  for  the  lands  he  shall  have 
purchased."  The  record  in  this  case  fails  to 
show  any  patent  to  Powell.  It  fails  to  show 
any  compliance  with  section  5  of  the  act  set 
out,  supra.  It  only  shows  that  under  sec- 
tion 4  of  the  act,  supra,  Powell  selected  or 
located  the  land  as  a  purchaser.  Of  course, 
had  It  been  proved  that  Powell  in  pursuance 
of  his  selection  or  location  as  evidenced  by 
the  certlflca-te  of  the  register  had  followed 
It  up  by  a  payment  of  the  amount  to  the  re- 
ceiver of  public  moneys  as  provided  In  sec- 
tion 5,  then  there  would  have  been  in  him 
an  equitable  title,  even  though  a  patent  had 
not  issued  as  provided  for  by  section  6,  su- 
pra. But  such  is  not  this  case.  Two  ques- 
tions are  here  presented:  (1)  Is  the  regis- 
ter's book  of  selections  or  locations  such  a 
book  affecting  land  titles  as  was  contemplat- 
ed by  the  act  of  1901,  which  made  Carleton's 
Abstracts  evidence  of  title;  and  (2),  even  if  it 
is  such  a  book,  does  the  mere  selection  or  lo- 
cation for  purchase  of  a  tract  of  land  evi- 
dence any  title,  either  legal  or  equitable,  un- 
til something  further  Is  done?  An  examina- 
tion of  the  act  approved  March  1,  1855,  wUl 
show  that  it  relates  to  ten  counties  of  which 
Pemiscot  is  one.  The  act  provides  that  as  to 
all  the  counties  named  therein,  except  Scott. 
Dunklin,  and  Pemiscot,  the  county  clerk  shall 
be  ez  officio  register  of  lands,  and  the  coun- 
ty treasurer  shall  be  ex  officio  receiver  of 
public  moneys.  In  the  three  excepted  coun- 
ties—i.  e.,  Scott,  Dunklin,  and  Pemiscot — a 
register  of  lands  and  a  receiver  of  public 
moneys  were  to  be  elected  by  the  voters. 
They  were  required  to  give  bond,  but  not  a 
word  said  about  their  keeping  a  record  either 
public  or  private.  Not  being  a  record  requir- 
ed to  be  kept  by  law,  we  hardly  see  how  a 
mere  abstract  thereof  can  be  made  evidence 
of  land  titles,  any  more  than  the  abstract  of 
any  other  private  record  or  memoranda.  Nor 
do  we  think  that  when  the  act  of  1901,  to- 
gether with  its  preamble,  was  passed,  that 
it  was  intended  to  make  Carleton's  Abstract 
Books  evidence  of  title  further  than  they  un- 
dertook to  abstract  Instruments  effecting  ti- 
tles which  were  required  to  be  made  public 
by  record.  But  we  need  not  pass  upon  this 
question  now.  The  other  matter  Is  fatal  to 
the  paper  title  of  plaintiffs.  The  only  thing 
that  plaintiffs  claim  Is  a  certificate  of  pur- 
chase as  provided  in  section  4,  supra.  These 
certificates  are  made  out  in  triplicate,  one 
going  to  the  purchaser,  one  to  be  retained  by 
the  register,  and  one  to  be  sent  to  the  reg- 
ister of  lands  at  Jefferson  City.  No  provision 
here  for  any  other  record,  except  the  copies 
aforesaid.  Then  by  section  6,  supra,  when 
the  purchaser  presents  his  certificate  of  pur- 
chase from  the  register  to  the  receiver,  and 
pays  the  money,  then  the  receiver  issues  trip- 
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Ilcate  receipts,  one  to  the  purchaser,  one  to 
be  retained  at  his  office  and  the  other  to  be 
transmitted  to  the  register  of  lands  at  Jef- 
ferson City.  .  Then  by  section  6,  supra,  If  the 
certificate  from  the  county  register  and  the 
receipt  from  the  county  receiver  as  transmit- 
ted to  the  register  of  lands  at  Jefferson  City 
agree  with  each  other,  then  the  GoTemor 
caused  a  patent  to  issue. 

It  Is  clear  under  this  law  that  the  plain- 
tiffs failed  by  their  entry  No.  3  from  Oarle- 
ton's  Abstracts  to  show  either  a  legal  or 
equitable  estate.  No  attempt  is  made  to 
prove  the  loss  of  the  triplicate  certificates, 
for  at  least  one  of  them  should^  have  been  in 
Jefferson  City.  No  attempt  was  made  to 
prove  payment,  either  from  the  receiver's 
books,  or  from  the  triplicate  copy  of  the  re- 
ceipt on  file  In  Jefferson  City,  if.  In  fact,  any 
payment  was  made.  No  patent  was  In  evi- 
dence. Had  it  been  shown  that  the  money 
had  been  paid,  an  equitable  title  might  have 
resulted  from  that  proof,  but  there  Is  no 
such  proof  or  even  an  attempt  to  make  it 
Under  the  proof  presented  by  the  plaintiffs, 
neither  a  legal  or  equitable  title  was  estab- 
lished In  plaintiffs.  Certificates  of  this  char- 
acter were  held  in  Judgment  by  this  court  in 
the  recent  case  of  Phillips  v.  St  Louis  Union 
Transit  Co.,  214  Mo.  680,  113  8.  W.  1065. 

2.  It  thus  a{>pear8  that  there  Is  a  missing 
link  In  plaintiffs'  chain  of  title,  and  there- 
fore no  decree  could  go  for  them  unless  there 
was  a  proven  common  source  of  title,  behind 
which  neither  party  could  go.  There  is 
no  admitted  common  source  of  title,  and  we 
think  no  assumed  common  source  of  title, 
because  defendant  by  way  of  defense  and  In 
support  of  his  cross-bill  undertook  to  prove 
title  by  adverse  possession  under  the  10-year 
statute  of  limitations.  Going  to  the  evi- 
dence as  to  whether  or  not  it  shows  a  com- 
mon source  of  title,  we  find  that  plaintiffs 
claim  under  a  certificate  of  purchase  from 
Pemiscot  county  to  Thomas  C.  Powell  of 
date  May  8,  1858.  The  only  thing  outside 
of  the  statute  of  limitations  introduced  by 
defendants  is  a  title  bond  executed  by  Thom- 
as C.  Powell  and  John  H.  Powell  to  William 
Johnson,  of  date  August  15,  1857,  and  by 
parol  and  record  evidence  they  undertake  to 
deralgn  title  from  that  title  bond  forward. 
Whether  they  did  so  or  not  is  Immaterial 
on  the  question  under  discussion  now.  £>oes 
this  record  evidence  prove  a  common  source 
of  title?  We  think  not  Plaintiffs  claim 
through  Thomas  C.  Powell  alone.  Defend- 
ant attempted  to  deralgn  title  from  Thomas 
C.  Powell  and  John  H.  Powell.  There  is  a 
difference  between  a  single  grantor  and  two 
grantors.  Plaintiffs  claim  through  one,  who 
had  no  paper  title,  and  defendant  claims 
through  two,  neither  of  whom  had  a  paper 
title.  Under  these  circumstances,  It  cannot 
be  said  that  a  common  source  of  title  was 
either  assumed  or  shown.  Nor  was  such  ad- 
mitted. In  Phillips  v.  Trust  Company,  su- 
pra, we  had  to  deal  with  a  certificate  of  pur- 


chase In  New  Madrid  county  which  is  one 
of  the  10  counties  mentioned  in  the  act  of 
1855.  One  August  E.  Shields  bad  a  cer- 
tificate of  purchase.  This  he  assigned  to 
Shapley  R.  PhilllpB.  The  following  receipt 
was  Introduced  in  evidence:  "Received  of 
Shapley  R.  Phillips  two  thousand  two  hun- 
dred and  thirty-three  dollars  and  seventy- 
four  cents  in  payment  of  land  bought  of 
the  county  by  Edward  Coleman,  Wm.  D. 
Walthrop  and  Augustus  R  Shields,  and  in 
final  payment  of  all  land  they  bought  at  the 
May  Term,  of  our  county  land  sales,  in  1S57. 
Geo.  W.  Dawson,  Treasurer."  Phillips  was 
depending  upon  that  receipt  In  conjunction 
with  his  assigned  certificate  from  Shields 
for  title  or  at  least  equitable  title.  Discuss- 
ing this  receipt  this  court  then  said:  "It 
will  be  observed  by  reading  the  r^lster's 
certificate  of  sale  of  the  land  to  August  E. 
Shields,  dated  May  23,  1857,  that  saiields 
paid  nothing  whatever  to  John  T.  Scott,  the 
register,  for  that  certificate  of  purchase,  and 
the  only  evidence  offered  tending  to  prove 
Phillips  paid  the  coimty  for  the  land  describ- 
ed In  that  certificate  was  the  receipt  of 
George  W.  Dawson,  treasurer  of  the  county, 
dated  August  14,  1860.  By  reading  that  re- 
ceipt it  will  be  seen  that  It  does  not  men- 
tion the  land  described  in  the  certificate  of 
sale,  dated  May  23,  1857,  signed  by  John  T. 
Scott  register  of  the  swamp  lands,  but 
upon  the  contrary,  it  In  express  terms  ac- 
knowledges the  receipt  of  the  purchase  mon- 
ey for  lands  sold  by  the  county  to  Edward 
Coleman,  Wm.  D.  Walthrop,  and  Augustus 
B.  Shields.  No  court  could  be  warranted  In 
finding  that  the  lands  sold  by  the  county 
to  the  three  persons  named  In  the  treasurer's 
receipt  were  the  same  lands  described  In  the 
certificate  of  sale,  dated  May  23,  1857.  The 
legal  import  of  the  language  employed  in 
the  treasurer's  receipt  Is  that  those  three 
gentlemen  purchased  the  lands  therein  men- 
tioned as  tenants  in  common,  and '  cannot 
be  tortured  into  meaning  that  it  referred  to 
separate  tracts  of  land  purchased  by  eadi 
of  them  in  severalty.  That  being  true,  then 
there  Is  no  evidence  that -plaintiff  nor  any 
of  those  through  whom  he  claims  title  ever 
paid  the  county  one  cent  for  the  land  sued 
for;  and  it  cannot  be  claimed  that  Phillips 
was  the  equitable  owner  of  the  land,  or  that 
the  county  held  the  legal  title  thereto  as 
trustee  for  the  benefit  of  the  plaintiff.  The 
county,  therefore,  having  never  disposed  of 
the  legal  or  equitable  title  to  the  land,  she 
had  the  perfect  legal  right  to  convey  It  to 
defendants'  grantors." 

So  in  this  case  it  cannot  be  said  that 
when  one  party  relies  upon  Thomas  C  Pow- 
ell alone  for  title,  and  the  other  relies  upon 
Thomas  C.  Powell  and  John  H.  Powell,  there 
has  been  proven  a  common  source  of  title. 
Therefore,  the  evidence  failing  to  show  ei- 
ther an  admitted,  an  assumed,  or  a  proven 
common  source  of  title,  and  the  plaintllfo 
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of  title.  There  was  no  error  in  the  Judg- 
ment wherein  It  held  that  plaintiffs  had  no 
title  to  the  land  involved  herein. 

3.  Was  the  decree  right  in  decreeing  title 
to  the  defendant?  We  think  so.  Concede 
that  plaintiffs  have  failed  to  deralgn  title 
from  the  county,  and  concede,  further,  that 
defendant  has  failed  to  deralgn  by  convey- 
ances a  title  from  the  county,  then  how 
stands  the  case?  Plaintiffs  claim  that  the 
common  source  of  title  la  Thomas  C.  Powell, 
but  the  evidence  shows  that  they  did  not 
rely  thereupon,  and  attempted  to  deralgn  ti- 
tle from  the  government  Taking  the  proof 
both  pro  and  con,  it  does  show  that  Pemiscot 
county  owned  the  land.  It  falls  to  show 
that  by  legal  conveyance  either  the  legal  or 
equitable  title  passed  from  the  county.  It 
did  not  pass  to  Thomas  G.  Powell,  as  we  have 
hereinabove  Shown.  Neither  did  it  pass  to 
Thomas  O.  Powell  and  John  H.  Powell,  so 
far  as  disclosed  by  this  evidence.  But, 
whUst  this  is  true,  the  statute  of  limitations' 
will  run  against  a  county.  In  the  case  of 
Dunklin  County  v.  Chouteau,  120  Mo.,  loc. 
clt  595,  25  S.  W.  557,  It  is  said:  "Dlstlnc-  • 
tlon  must  also  be  made  between  property 
held  for  strictly  public  purposes,  as  for 
streets,  parks,  commons  and  the  like,  and 
property  held  by  the  corporation  in  Its  pri- 
vate character.  2  Dill,  on  Munlc  Corp.  f 
675.  This  distinction  is  made  in  our  own 
present  statute  of  limitations.  Rev.  St  1889, 
§  6772.  These  swamp  lands  would  not  come 
within  the  terms  of  that  section,  and  hence 
the  statute  of  limitations  would  run  in  favor 
of  one  in  adverse  possession,  even  as  against 
the  county."  It  stiould  be  remembered  that 
Dunklin  county  is  one  of  the  10  counties 
coming  under  the  act  of  1855,  as  is  also  Pem- 
iscot county. 

Conceding,  then,  as  this  case  and  others 
bold,  that  the  statute  of  limitations  will  run 
against  the  county,  it  then  becomes  necessary 
to  consider,  in  behalf  of  the  defendant, 
whether  or  not  either  he  or  he  and  his  pred- 
ecessors in  title  have  acquired  title  by  ad- 
verse possession  as  against  the  county.  We 
need  not  in  this  inquiry  consider  plaintiffs 
and  their  immediate  predecessor  in  title  be- 
cause they  never  acquired  even  an  equitable 
title  against  the  county.  Under  the  proof, 
John  Cotton  in  1872  by  warranty  deed  ac- 
quired what  be  evidently  thought  was  title 
to  400  acres  of  land  in  one  contiguous  body. 
On  this  tract  he  moved  and  cleared  a  por- 
tion thereof,  claiming  the  whole.  A  part 
of  the  land  actually  cleared  and  cultivated 
by  bim  was  in  section  18,  which  adjoined 
to  the  west  the  land  in  dispute.  In  1879  and 
whilst  plaintiffs'  predecessor  was  yet  living, 
this  land  (400  acres)  was  conveyed  to  Mil- 


ner  and  other  portions  of  the  400  acres.  As 
to  the  land  in  question,  he  got  for  more  than 
10  years  his  firewood  therefrom.  He  got 
his  rails  therefrom  for  his  entire  farm,  in- 
cluding the  tract  in  dispute,  although  the 
tract  in  dispute  was  never  fenced.  He  cut 
and  had  sawed  timber  therefrom.  He  cut 
and  sold  timber  therefrom.  He  paid  the  tax- 
es thereon,  and  his  successors  in  title  have 
paid  the  taxes  thereon  since  his  conveyance. 
Plaintiffs  and  their  predecessor  in  title  have 
paid  no  taxes,  as  shown  by  the  evidence. 
There  are  some  general  statements  of  paying 
taxes  upon  this  and  other  lands  owned  by 
Mr.  Nail,  but  no  county  ofilcer  could  find 
a  record  thereof,  and  the  testimony  is  noth- 
ing more  than  mere  hearsay.  Under  the  evi- 
dence in  this  record,  we  are  of  opinion  that 
when  Jolin  Cotton  in  1872  took  possession  of 
this  tract  of  400  acres.  Including  the  land  in 
dispute  under  a  warranty  deed  from  Jesse 
Huffman,  he  took  possession  of  the  whole 
tract,  and,  when  his  son  followed  in  the  pos- 
session In  1879,  he  likewise  was  In  the  pos- 
session of  the  whole  tract,  and  that  prior  to 
the  time  Milliard  F.  Cotton  conveyed  a  com- 
plete title  under  the  statute  of  limitations 
had  ripened  in  him,  and,  when  he  conveyed, 
he  conveyed  a  complete  title  In  fee  simple, 
which  title  has  regularly  passed  by  mesne 
conveyances  to  the  defendant  herein. 

So  believing,  the  Judgment  below  is  cor- 
rect, and  should  be  and  ia,  affirmed.  All 
concur.   . 


BERRY  T.  ST.  LOUIS  A  S.  F.  R.  CO.  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
Nov.  27,  1909.) 

1.  Release   (|  52*)— Sufficienct  of  Reply 
Raising  Issue  of  Fbaitd. 

A  reply  tendering  to  defendants  the  amount 
received  by  plaintiff  for  a  release  set  up  la  the 
answer,  and  alleging  that  the  Klease  was  ob' 
tained  by  coercion,  fraud,  and  deception  used  by 
defendants  by  and  through  a  claim  agent  named 
and  another ;  tliat  they  told  plR*ntlff  her  lawyer 
had  gone  back  on  her;  that  her  neighbors  and 
friends  were  all  going  to  testify  against  her; 
that  they  would  pay  her  lawyer;  all  of  which 
statements  were  untrue;  and  that  she,  being 
old  and  poor,  was  finally  scared  and  persuaded 
by  them  into  the  settlement,  and  that  she  waff 
led  to  believe  that  the  paper  she  signed  contain-' 
ed  stipulations  to  the  effect  that  defendants 
would  pay  her  lawyer,  which  it  did  not ;  and 
that  the  alleged  settlement  was  not  the  one  she 
understood  she  was  making;  and  that  her  ac- 
tual damages  were  in  excess  of  the  amount  in 
the  settlement — was  sufiScient. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  92;    Dec.  Dig.  $  52.*] 

2.  Jury    (§   10»)— Right    to    Jury    Triait— 
Constitutional  Guaranty — Construction. 

The  proTision  of  Const,  art.  2,  8  28  (Ann. 
St  1906,  p.  162),  that  "the  right  of  trial  by 
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yiolate"  means  that,  if  prior  to  the  adoption 
of  the  Constitution  defendant  by  law  or  prac- 
tice is  entitled  to  a  jury,  such  rif^ht  must  re- 
main inviolate,  and  the  only  inhibition  on  the 
Legislature  was  to  prevent  depriving  a  party 
of  a  jury  trial  where  he  bad  theretofore  en- 
joyed the  right. 

l£!d.  Note.— For  other  cases,  aee  Jury,  Cent 
ftg.  $S  15,  16;   Dec.  Dig.  $  10.»] 
3.  JuBT  (8  13*)— Bight  to  Jcbt  Tbiai^-Is- 

SUE    OF    FBAUD    as    to    RELEASE    SET    UP    IN 
Al«SW£B. 

Bev.  St.  1899,  {  654  (Ann.  St  1906,  p. 
670),  permitting  a  reply  alleging  that  a  re- 
lease set  up  in  the  auswer  was  fraudulently 
procured  from  plaintiCf,  and  that  the  issue  thus 
raised  shall  be  submitted  to  the  jury,  is  not 
violative  of  Const  art  2,  |  28  (Ann.  St  1906, 
p.  1G2),  providing  that  the  right  of  trial  by 
jury  "as  heretofore  enjoyed"  snail  remain  In- 
riolate,  since  such  an  issue  was  triable  by  jury 
before  the  adoption  of  such  constitutional  provi- 
sion. 

VEi.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  $  59;    Dec.  Dig.  §  13.*] 

Appeal  from  Circuit  Court,  New  Madrid 
County ;   Henry  C.  RUey,  Judge. 

Action  by  Julia  A.  Berry  against  the  St 
Louis  &  San  Francisco  Railroad  Company 
and  another.  From  a  judgment  for  plaintiff, 
defendant  alx>re  named  ai)iJ«al8.    Affirmed. 

W.  F.  Evans  and  Moses  Whybark,  for  ap- 
pellant 

■  GRAVES,  J.  The  plaintiff  originally 
brought  her  suit  against  the  St  Louis,  Mem- 
phis &  Southeastern  Railroad  Company.  Pe- 
tition, filed  to  the  March  term,  1905,  of  the 
New  Madrid  circuit  court,  was  In  two  counts. 
By  the  first  sh»  sought  to  recover  damages 
to  crops  growing  on  certain  lands  belonging 
to  her  by  reason  of  defects  in  the  right  of 
way  fences  belonging  to  defendant.  Dam- 
ages were  alleged  In  the  sum  of  |600  and 
judgment  asked  In  double  that  sum.  By  the 
second  count  damages  were  sought  in  the 
sum  of  $50  to  be  doubled  under  the  statute 
for  Injury  to  a  horse  alleged  to  have  been  oc- 
casioned by  the  negligent  construction  of  a 
farm  crossing.  Upon  this  count  verdict  went 
Sor  the  defendant,  and  further  notice  need 
not  be  taken.  Later,  and  at  the  March  term 
of  said  court,  the  St  Louts  &  San  Francisco 
Railroad  Company  was  on  motion  of  plaintiff 
made  a  party  defendant  At  the  September 
term  following,  defendants  answered,  by  the 
terms  of  which  answer  they  denied  the  char- 
ges in  both  counts  contained,  and,  further  an- 
swering, averred  that  the  suit  had  been  fully 
settled  for  $130  and  the  money  paid  to  plain- 
tiff by  the  last-named  defendant,  specifically 
pleading  a  stipulation  signed  by  the  plaintiff 
acknowledging  the  payment  of  the  $130,  and 
agreeing  that  the  suit  abate  and  be  dismissed 
at  the  costs  of  defendant  Then  follows  aver- 
ments to  the  effect  that  the  first-named  de- 
fendant was  the  owner  of  the  road,  but  that 
the  latter  defendant  had  operated  the  same 
since  June  1,  1904 ;   that  said  settlement  was 


defendants,  but  that  she  thereafter  sued  the 
latter  defendant  for  the  same  causes  of  action 
which  had  been  thus  settled.  To  this  an- 
swer the  plaintiff  filed  the  following  reply: 
"Comes  now  the  plaintiff,  and  first  tenders  to 
the  defendant  the  amount  received  in  the  al- 
leged settlement  and  says  that  said  settle- 
meiit  was  obtained  by  coercion,  fraud,  and 
deception  used-  by  the  defendants  by  and 
through  J.  O.  Llvesay,  claim  agent  and  W.  K. 
Robertson ;  that  they  told  her  her  lawyer  had 
gone  back  on  her;  that  her  neight>ors  and 
friends  were  all  going  to  testify  against  her ; 
that  they  would  pay  her  lawyer,  all  of  which 
statements  as  made  were  untrue,  and  that 
she,  being  old  and  poor,  was  finally  scared 
and  persuaded  by  said  parties  into  said  set- 
tlement, and  that  she  was  led  to  believe  that 
the  paper  signed  by  her  contained  stipula- 
tions to  the  effect  defendants  were  to  pay  her 
lawyer,  which  it  does  not  contain,  and  that 
said  alleged  settlement  Is  not  in  fact  the  one 
that  she  understood  she  was  making;  that 
her  actual  damages  In  said  matters  were  In 
excess  of  said  amount  in  said  settlement; 
and,  having  made  reply,  again  asks  for  Judg- 
ment" To  this  replication  defendants  de- 
murred, and,  when  the  same  was  overruled, 
duly  excepted.  At  the  September  adjourned 
term  of  said  court  for  the  year  1905,  the 
plaintiff  dismissed  as  to  the  first  defendant 
and  the  trial  proceeded  as  to  the  remaining 
defendant  the  appellant  here.  Verdict  upon 
a  trial  before  a  Jury  was  returned  for  plain- 
tiff on  the  first  count  for  $350.  Upon  the  sec- 
ond count  the  verdict  was  for  defendant  On 
motion  of  plaintiff  the  damages  were  doubled 
and  Judgment  accordingly  entered  for  $700. 
Later  and  at  the  same  term,  and  whilst  the 
motion  for  new  trial  was  pending,  the  plain- 
tiff remitted  the  sum  of  $135.90,  and  a  new 
Judgment  for  $564.10  was  entered,  and  the 
motion  for  new  trial  overruled.  Defendant 
excepted  to  both  acts  of  the  court;  L  e.,  that 
of  permitting  the  remittitur,  and  the  act  of 
overruling  the  motion  for  new  trial.  Within 
proper  time  motion  In  arrest  of  judgment 
was  filed  and  overruled,  defendant  eicei)tlng. 
When  the  case  was  called  for  trial,  the  de- 
fendant requested  that  the  matter  of  settle- 
ment set  up  in  the  answer  and  the  issues 
thereon  made  in  the  reply  be  tried  by  the 
court  without  the  Intervention  of  a  Jury,  and 
in  such  request  it  is  charged  that  section  G^H, 
Rev.  St  1899  (Ann.  St  1906,  p.  670),  in  so 
far  as  It  undertakes  to  make  such  an  issue 
triable  by  a  jury  violates  section  28,  art.  2, 
Const  Mo.  (Ann.  St  1906,  p.  162).  This  was 
overruled  and  the  whole  case  submitted  to 
the  jury. 

This  and  kindred  questions  are  the  only 
questions  urged  in  the  elaborate  and  excellent 
brief  filed  by  the  defendant  Plaintiff  has 
not  favored  us  with  a  brief.  The  questions 
urged  therefore  are  purely  questions  of  law. 


*For  oilier  caaes  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Diga.  1907  to  date,  ft  Reimrter  Indezat 
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1.  To  what  has  been  said  In  the  statement 
It  should  be  added  that  to  the  reply  a  demur- 
rer was  flled  and  the  court  orerruled  the 
same.  This  demurrer  charged  that  the  repli- 
cation failed  to  state  sufficient  facts  to  con- 
stitute a  defense  to  the  new  matter  set  up 
In  the  answer.  This,  to  our  mind,  is  only 
one  way  of  stating  the  real  Isaue  between 
these  parties.  Defendant  claims  that  section 
654,  Rev.  St.  1899,  is  Invalid,  and  for  that 
reason  the  question  of  fraud,  as  pleaded  In 
this  reply,  could  only  be  heard  In  a  court 
of  equity,  and  not  In  a  court  of  law  and  be- 
fore a  Jury.  If,  however.  It.  Is  meant  that 
the  replication  does  not  state  a  proper  de- 
fense in  either  branch  of  the  court,  equity 
or  law,  we  cannot  give  our  assent  to  the  in- 
sistence. The  replication  pleads  facts  prop- 
erly raising  the  issue  of  fraud  in  the  pro- 
curement of  the  settlement  and  release.  To 
this  end,  we  have  purposely  set  it  out  The 
replication  charges  certain  representations 
which  induced  the  settlement.  It  then 
charges  the  falsity  of  these  representations 
and  the  reliance  of  the  plaintiff  thereon.  Not 
only  so,  but  there  is  a  tender  of  the  sum 

.so  paid  in  settlement.  The  reply  was  at  least 
a  proper  defense  to  the  new  matter  (the  set- 
tlement) pleaded  in  the  answer.  Whether 
such  matter  should  have  been  tried  before 
a  chancellor  or  a  Jury  remains  to  be  seen. 
Suffice  it  to  say  for  the  present  that  the 
reply  was  sufficient  to  raise  the  Issue  of 
fraud  In  the  procurement  of  the  settlement, 
and  the  question  of  the  forum  for  the  trial 
of  the  issue  we  will  consider  In  due  order. 
Cases  cited  by  appellant  are  not  opposed  to 
the  Idea  that  this  reply  properly  presented 
an  Issue  of  fraud,  which  Is  cognizable  in 
some  court.  We  therefore  pass  to  the  real 
question  urged  in  this  case. 

2.  As  indicated  above,  the  real  issue  urged 
by  the  defendant  In  this  case  Is  the  uncon- 
stitutionality of  section  654,  Rev.  St.  1899, 
which  section  reads:  "Whenever  a  release, 
composition,  settlement  or  other  discharge 
of  the  cause  of  action  sued  on  shall  be  set 
up  or  pleaded  In  the  answer  in  bar  to  plain- 
tiff's cause  of  action  sued  on.  It  shall  be  per- 
missible in  the  reply  to  allege  any  facts 
showing  or  tending  to  show  that  said  release, 
composition,  settlement  or  other  discharge 
■was  fraudulently  or  wrongfully  procured 
from  plaintiff,  and  the  Issue  or  Issues  thus 
raised  shall  be  submitted  with  all  the  other 
Issues  in  the  case  to  the  Jury,  and  a  general 
verdict  or  finding  upon  all  the  issues,  Includ- 
ing the  Issue  or  issues  of  fraud  so  raised, 
shall  be  sufficient"  This  section  appears  as 
a  new  section  in  the  revision  of  1S99.  It 
will  serve  no  good  purpose  to  rehearse  at 
length  the  diverse  opinions  of  this  court 
prior  to  the  enactment  of  this  section.  The 
section  evidently  had  its  origin  in  the  oppos- 
ing views  of  the  Judges  of  this  court  prior 
to  its  enactment  Qirard  v.  St  Louis  Car 
Wheel  Co.,  123  Mo.  358,  27  S.  W.  648,  25  I* 
R.  A.  614,  45  Am.  St  Rep.  556;  McFarland 


V.  Mo.  Pac.  Ry.  Co.,  125  Mo.  253,  28  S.  W. 
590;  Och  v.  Railway  Co.,  130  Mo.  27,  31  S. . 
W.  962,  36  L.  R.  A.  442;  Homuth  v.  Street 
Ry.  Co.,  129  Mo.  629,  31  S.  W.  903.  These 
various  cases  and  others  which  might  be 
cited  evinced  varying  views  among  the  mem- 
bers of  this  court  as  to  what  matters  of 
fraud  were  cognizable  before  the  law  side 
of  the  trial  court  and  what  matters  should 
be  heard  in  equity.  Releases. of  different 
character  were  submitted  by  the  trial  courts 
to  Juries,  and  thus  the  division  of  opinion. 
These  varying  views  run  up  to  the  date,  or 
practically  so,  of  this  statute,  and  the  stat- 
ute was  no  doubt  passed  to  meet  the  emer- 
gency. But,  be  that  as  It  may,  this  statute 
Is  challenged  on  the  ground  that  it  Is  viola- 
tive of  section  28,  art  2.  Const  Mo.  This 
section  of  the  Constitution  reads:  "The  right 
of  trial  by  Jury,  as  heretofore  enjoyed,  shall 
remain  Inviolate;  but  a  Jury  for  the  trial 
of  criminal  or  civil  cases.  In  courts  not  of 
record,  may  consist  of  less  than  twelve  men,- 
as  may  be  prescribed  by  law.  Hereafter  a 
grand  Jury  shall  consist  of  twelve  men,  any 
nine  of  whom  concurring  may  find  an  in- 
dictment or  a  true  bill."  The  defendant,  aft- 
er invoking  this  section  of  the  Constitution, 
says  that  Its  right  to  a  trial  by  Jury,  where 
there  has  been  executed  a  release  which  is 
pleaded  in  bar  of  an  action,  and  fraud  in 
the  execution  thereof  is  alleged  by  the  plain- 
tiff, that  this  statute  violates  its  Constitu- 
tional right.  In  that  It  forces  the  trial  of  that 
Issue  to  be  before  a  Jury.  The  Constitution 
says:  "The  right  of  trial  by  a  Jury,  as  here- 
tofore enjoyed,  shall  remain  inviolate."  In 
discussing  that  right  we  have  held  it  to  mean 
that  such  matters  that  were  triable  by  Jury 
prior  to  the  Constitution  of  1875  could  not 
be  shifted  to  the  equity  side  of  the,  court. 
In  other  words,  the  status  of  what  must  be 
tried  by  a  Jury  was  fixed  by  the  conditions 
existing  at  the  time  of  the  adoption  of  the 
Constitution. 

In  State  v.  Bockstruck,  136  Mo.,  loc.  clt 
358,  38  S.  W.  322,  Division  2  of  this  court, 
through  Sherwood,  J.,  used  this  language: 
"This  being  the  case,  it  cannot  be  said  that 
defendant  has  been  denied  'the  right  of  tri- 
al by  Jury  as  heretofore  enjoyed,'  since 
whatever  was  the  status  of  that  right  at  the 
time  of  the  adoption  of  the  Constitution  of 
1875  was  the  status  referred  to  In  that  In- 
strument. 1  Bishop,  Crim.  Proc.  (3d  Ed.) 
§  892;  3  Am.  &  Eng.  Ency.  of  Law,  720,  and 
cases  cited."  Again,  in  the  recent  case  of 
Lee  v.  Conran,  213  Mo.,  loc.  clt  412,  111  S. 
W.  1153,  Woodson,  J.,  for  this  division,  says: 
"Section  28  of  article  2  of  the  Constitution 
of  1875  provides  that  The  right  of  trial  by 
Jury,  as  heretofore  enjoyed,  shall  remain  in- 
violate.' This  court.  In  the  case  of  State 
V.  Bockstruck,  136  Mo.,  loc.  clt  358,  38  S. 
W.  322,  held  that  the  constitutional  guar- 
anty of  'the  right  of  trial  by  Jury  as  here- 
tofore enjoyed'  has  reference  to  the  status 
of  that  right  as  it  existed  at  the  time  of 
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the  adoption  of  the  Constitution.  And  this 
court,  in  the  case  of  State  ex  rel.  v.  Wlth- 
row,  133  Mo.,  loc.  clt.  519,  34  8.  W.  245,  36 
S.  W.  48,  held  that  said  section  2S  'means 
that  all  the  substantial  Incidents  and  con- 
sequences which  pertained  to  the  right  of 
trial  by  Jury  are  beyond  the  reach  of  hos- 
tile legislation,  and  are  preserved  In  their 
ancient  substantial  extent  as  existed  at  com- 
mon law.'  -In  order  to  determine  whether 
the  case  at  bar  comes  within  the  meaning 
of  that  section  of  the  Constitution  as  inter- 
preted by  those  adjudications,  we  must  first 
determine  what  the  issue  tendered  by  the 
pleadings  is,  and,  after  doing  so,  we  must 
then  ascertain  how  that  Issue  was  triable 
before  the  adoption  of  that  constitutional 
provision.  If  by  Jury,  then  either  party  Is 
entitled  to  a  trial  of  that  Issue  by  a  Jury  re- 
gardless of  any  statutory  provision;  but, 
if  It  was  not  triable  by  Jury  prior  to  that 
time,  then  the  Constitution  does  not  govern, 
and  we  would  then  look  to  the  statutes  and 
the  common  law  for  a  rule  by  which  to 
solve  the  question." 

Now,  viewing  these  contentions  of  the  de- 
fendant In  this  light,  what  do  we  find?  Has 
it  been  deprived  of  any  right  under  the  Con- 
stitution by  reason  of  this  statute?  In  our 
Judgment  the  Constitution  means  that,  if 
theretofore  (that  is,  prior  to  the  adoption  of 
the  Constitution)  the  defendant  by  law  or 
practice  was  entitled  to  a  Jury,  then  such 
right  must  remain  inviolate.  Prior  to  that 
time  some  questions  of  fraud  were  triable 
by  a  Jury  in  a  court  of  law  and  some  by 
the  chancellor  in  a  court  of  equity.  The 
only  inhibition  on  the  Legislature  fixed  by 
the  Constitution  was  to  prevent  the  Legis- 
lature froqt  depriving  a  party  from  a  trial 
by  a  Jury  where  he  had  theretofore  enjoyed 
that  right  No  inhibition  is-  found  in  the 
Constitution  preventing  the  Legislature  from 
extending  the  right  of  trial  by  Jury.  Not  a 
word  is  said  to  the  effect  that  the  Legisla- 
ture cannot  make  matters  theretofore  tried 
in  equity,  triable  by  a  Jury,  where  the  cause 
of  action  in  the  first  Instance  was  one  at 
law,  and  the  equity  only  arises  by  reason  of 
fraud  of  some  kind  being  pleaded  to  obviate 
a  release  pleaded  in  the  answer.  In  our 
Judgment  the  matters  pleaded  In  this  reply 
could  have  properly  been  tried  at  law  prior 
to  the  Constitution  of  1875.  Fraud  vitiates 
all  contracts,  and  whether  the  contract  is 
absolutely  void  by  reason  of  the  fraud,  as 
held  in  Girard  v.  St.  Louis  Car  Wheel  Co., 
supra,  or  whether  it  be  merely  voidable,  as 
suggested  in  some  of  the  cases,  yet,  if  in  the 
latter  class  of  cases  the  party  tenders  back 
the  consideration  and  disclaims  the  contract 
thus  Induced  by  fraud,  then  the  question  of 
whether  or  not  the  release  is  void  or  valid 
may  be  properly  tried  before  a  Jury.  And 
we  think  it  was  so  triable  even  before  the 
statute  in  question.  The  foundation  of  the 
present  defense  is  a  receipt'  for  so  much 
money  In  settlement  of  a  claim.    Of  course. 


collateral  thereto  Is  an  agreement  to  dismiss 
the  suit  on  that  claim  at  the  cost  of  the  de- 
fendant Even  under  the  Och  Case,  supra. 
we  believe  this  question  was  triable  by  » 
Jury  without  this  statute.  It  was  certain- 
ly so  under  the  statute.  But.  if  it  was 
not  allowable  under  the  ruling  in  the  Och 
Case,  it  was  made  so  by  the  more  recent 
ruling  in  Courtney  y.  Blackwell,  150  Mo., 
loa  clt  278,  51  S.  W.  676,  whereat  Marshall, 
J.,  In  concurring  In  an  opinion  by  Brace,  J., 
gave  special  reasons  for  bis  concurrence  in 
this  language:  "I  concur  In  the  foregoing 
opinion,  and  believe  it  is  the  only  proper 
conclusion  under  the  circumstances  disclos- 
ed by  this  record,  especially  in  view  of  the 
opinion  in  this  case  on  foriher  appeal,  but 
in  my  Judgment  that  opinion  was  erroneous 
in  holding  that  the  issue  of  frand  in  the 
procurement  of  the  release  could  not  be 
raised  in  a  reply  to  the  answer  setting  np 
the  release.  In  my  opinion  release  Is  an  af- 
firmative defense,  and,  when  pleaded  by  a 
defendant,  the  plaintiff  can  meet  it  in  the 
reply  by  a  plea  of  fraud  in  its  procurement. 
and  this  is  the  rule  prescribed  by  sections 
2042,  2052,  Rev.  St  1889.  The  plaintiff  may 
anticipate  an  affirmative  defense  of  release 
by  a  count  in  his  petition  setting  out  the 
fraud  in  its  procurement,  and  asking  its 
cancellation,  but  should  not  be  required  to 
do  so,  nor  should  a  plaintiff  be  reverted  to 
a  separate  bill  in  equity  for  such  purpose, 
for  the  whole  question  can  logically  be  de- 
termined when  the  release  Is  pleaded  by  the 
defendant,  if  it  is  pleaded,  by  an  issue  of 
fraud  raised  by  the  reply,  and  tried  by  the 
chancellor,  before  the  action  at  law  is  tried. 
For  these  reasons,  I  think  the  opinion  on 
former  appeal  was  Incorrect  In  not  so  hold- 
ing, and  In  requiring  the  plaintiff  to  resort 
to  a  proceeding  in  equity  or  to  amend  her 
petition.  Gantt  C.  J.,  Sherwood  and  Brace, 
JJ.,  concur  herein." 

The  case  had  formerly  been  tried  in  which 
the  fraud  in  the  procurement  of  the  release 
had  been  raised  by  reply.  Hancodk  v.  Blackr 
well,  139  Mo.  455,  41  S.  W.  205.  At  that 
time  the  whole  court  concurred  that  the  re- 
lease should  be  set  aside  in  equity,  although 
several  members  thereof  had  persistently 
opposed  that  rule  In  the  Och  Case,  supra, 
and  by  the  majority  vote  opposed  the  doc- 
trine in  the  Girard  Case.  In  the  Girard 
Case,  written  by  Barclay,  J.,  and  concurred 
in  by  a  majority  of  the  Judges,  it  was  held 
proper  to  plead  the  fraud  in  the  procure- 
ment of  a  release  in  a  reply,  but  in  a  later 
case,  the  Och  Case,  Burgess,  J.,  who  had  dis- 
sented in  the  Girard  Case,  distinguished  his 
case  from  the  Girard  Case,  and  held  that 
the  release  pleaded  in  his  case  should  have 
been  set  aside  in  equity.  To  this  opinion 
Barclay  and  Brace,  JJ.,  filed  a  vigorous  dis- 
senting opinion.  Then  came  the  case  of 
Hancock  v.  Blackwell,  supra,  in  which  Bur- 
gess, J.,  again  followed  the  Och  Case,  and  it 
would   appear   that   the   dissenting   Judges 
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yielded  to  the  majority  in  the  Ocb  Case. 
But  when  the  Hancock  GaBe,  supra,  again 
readied  this  court,  under  the  name  of  Court- 
ney T.  Blackwell,  150  Mo.,  loc.  clt.  27a  51 
S.  W.  668»  it  appears  that  MarshaU,  Brace, 
and  Sherwood,  JJ.,  and  Gantt,  C.  J.,  con- 
curred in  the  doctrine  that,  when  a  release 
was  pleaded,  the  fraud  in  the  procnrement 
thereof  could  be  pleaded  in  a  reply  and  tried 
before  a  jury.  And  be  It  said  that  the  fraud 
in  that  case  covers  Just  as  broad  a  ground 
as  In  this  case.  I  am  of  opinion  that  even 
under  the  Och  Case,  as  ruled  by  Burgess, 
J.,  the  fraud  in  procuring  the  receipt  in  this 
case  at  bar  could  be  pleaded  by  way  of  re- 
ply, but  all  doubt  is  removed  by  the  latter 
case  Just  mentioned.  This  latter  case, 
Courtney  v.  Blackwell,  supra,  was  passed  up- 
on at  the  April  term,  1899,  and,  as  section 
654  first  appeared  as  a  new  section  in  the 
revision  of  1899,  it  must  have  been  passed 
about  that  time.  However,  the  case  Is  not 
bottomed  upon  the  statute,  so  that  prior  to 
this  statute,  and  without  considering  the 
statute,  this  court  has  held  that  fraud  in  the 
procurement  of  a.  release  was  properly  plead- 
ed in  a  reply  and  properly  triable  before  a 
Jury.  The  statute,  therefore,  does  not  go 
further  than  this  court  had  done  about  the 
time  of  the  passage  thereof.  The  statute 
does  not  undertake  to  abolish  all  equitable 
Jurisdiction,  and  has  never  been  so  consid- 
ered by  bench  or  bar.  If  it  did,  another 
question  might  be  here.  We  are  of  opinion 
that  the  Legislature  violated  no  portion  of 
the  Constitution  in  the  enactment  of  the 
statute.  The  other  cases  from  this  state  re- 
lied upon  by  defendant  are  not  out  of  line 
with  these  views. 

Thus  believing,  and  this  being  the  only 
real  question  in  tbla  case,  the  Judgment  nisi 
Is  afi^rmed.    All  concur. 


JONES  y.  EDEMAN  et  aL 

(Supreme  Court  of  Mlssonri,  Division  No.  2. 
Nov.  23,  1909.) 

1.  Pkocess  (§  96»)— Sebvice  by  Publication 
— Affidavit  fob  Ordbb. 

Rev.  St.  1889,  {  2022,  provides  that  if  plain- 
tiff shall  file  an  affidavit  statini;  that  part  or 
all  of  the  defendants  are  nonresidenta  of  the 
state,  or  is  a  corporation  of  another  state,  kin^ 
dom,  or  coantry,  and  cannot  be  served  in  this 
state  in  the  manner  prescribed  in  this  cliapter, 
or  have  absconded  or  concealed  themselves  so 
that  ordinary  process  cannot  be  served  on 
them,  the  court  or  the  clerk  in  vacation  shall 
make  an  order  directed  to  the  nonresidents  or 
absentees,  etc.  Held,  that  the  clause  "cannot 
be  served  in  this  state  in  the  manner  prescribed 
in  this  chapter"  referred  to  the  corporation  of 
another  state,  kingdom,  or  country,  and  not  to 
natural  persons  who  were  or  are  nonresidents 
of  this  state,  and  hence  inrisdictioD  may  be  ac- 
quired over  nonresident  defendants  of  the  latter 
class,  by  an  order  of  publication,  and  ordinary 
process  could  not  be  served  on  them,  and  in 
such  case  an  affidavit  for  publication  was  not 
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defective  in  not  stating  that  process  could  not 
be  served  "in  this  state." 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Die.  i  118;   Dec  Dig.  §  96.*] 

2.  Husband  and  Wife  (|  171*)— Mobtqaob 
OF   Wife's  Liand   to   Seccbe   Husband's 

•  Debt— Wife  as  Surety. 

As  it  is  competent  for  a  wife  to  mortgage 
her  lands  to  secure  her  hnsband's  debt,  when 
she  does  so,  she  stands  in  the  relation  of  a 
snrety  for  him. 

.Ed.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  {  682;    Dec.  Dig.  §  171.*] 

3.  Husband  and  Wife  (§  171*)— Uei-easb  of 
Mobtoaob  by  Wife  to  Secure  Husband's 
Debt. 

A  wife's  mortage  of  her  lands  to  secure 
her  husband's  debt  is  not  released  on  the  taking 
of  a  judgment  against  him. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  683 ;  Dec.  Dig.  {  171.*] 

4.  JtTDOUENT  tt  601*)— COIXATBBAI,  ATTACK— 

Merits  or  Judoment. 

The  merits  of  a  judgment  In  a  case  where- 
in the  court  had  jurisdiction  of  the  subject-mat- 
ter and  the  parties  cannot  be  inquired  Into  col- 
laterally. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  941;    Dec.  Dig.  §  601.*] 

5.  Husband  and  Wife  (8  238*)— Judgment— 
CoiXATEBAL  Attack. 

On  foreclosure  of  a  mortgage  given  by  • 
husband  and  wife  on  her  land  to  secure  hi^ 
debt,  a  defense  that  the  mortgage  was  released 
by  the  taking  of  a  personal  judgment  against 
him  was  open  to  her,  and  neither  she  nor  hr 
can  collaterally  attack  the  judgment  by  urging 
such  release  in  a  subsequent  action  of  ejectment 
as  against  the  title  acquired  through  the  pur- 
chaser on  the  foreclosure. 

[Ed.  Note. — For  other  cases,  see  Husband  an^ 
Wife,  Cent  Dig.  S  862;   Dec  Dig.  i  238.*] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty;   Jno.  P.  Butler,  Judge. 

Action  by  Charles  T.  Jones  against  Ben 
J.  Edeman  and  others.  From  a  judgment 
for  defendants,  plaintlfT  appeals.     Affirmed. 

L.  H.  Waters,  for  appellant  J.  A.  Collet 
and  H.  J.  We^t,  for  respondenta 

GANTT,  P.  J.  This  Is  an  action  In  ejectment 
for  160  acres  of  land,  the  N.  E.  ^  of  section 
12,  in  township  55  N.,  of  range  21  W.,  In 
Chariton  county,  Mo.  Edeman,  the  original 
def^idant  was  the  tenant  of  Lois  and  Edna 
Kennedy.  The  Kennedys  were  made  defend- 
ants on  their  application.  Harriet  E.  Rolfe 
Is  the  common  source  of  title.  Plaintiff's 
title  was  acquired  by  deed  from  Harriet  E. 
Rolfe  and  husband,  of  date  May  4, 1905.  De- 
fendants' title  was  deralgned  from  W.  S. 
Woods,  who  purchased  under  a  Judgment 
foreclosing  a  mortgoge  given  by  Harriet  E. 
Rolfe  and  husband  to  Charles  Jewett,  bearing 
date  January  20,  1890,  to  secure  the  hus- 
band's note  for  $1,500  of  which  Woods  was 
the  owner  at  the  time  of  the  foreclosure  in 
1893.  Previously  thereto  Woods  had  obtain- 
ed a  Judgment  against  Rollin  M.  Rolfe,  the 
husband,  on  said  note  in  Oteo  county.  Neb., 
which  fact  appears  In  the  petition  to  fore- 


•For  other  cum  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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sale  under  said  Judgment,  on  October  21, 
1803.  In  the  foreclosure  proceedings  the 
defendants  were  summoned  or  notified  by 
publication,  and  the  Judgment  was  by  de- 
fault. The  plaintiff  herein  asserts  the  in- 
validity of  the  decree  of  foreclosure  on  two 
grounds:  First,  that  the  aflSdavlt  on  which 
the  order  of  publication  was  based  was  insuf- 
ficient to  authorize  said  publication;  and, 
second,  that  the  effect  of  the  Nebraska  Judg- 
ment was  to  discharge  Harriet  B.  Rolfe,  the 
owner  of  the  mortgaged  lands.  The  affidavit 
alleged  that  "Rollin  M.  Rolfe  and  Harriet  E. 
Rolfe  are  nonresidents  of  the  state  of  Mis- 
souri, and  the  ordinary  process  of  law  cannot 
be  served  on  them." 

1.  Plaintiff  insists  the  affidavit  was  fatally 
defective  In  not  stating  that  the  ordinary 
process  of  law  could  not  be  served  on  said 
defendant  in  this  state.  This  action  seems 
to  have  been  commenced  soon  after  the  pro- 
mulgation of  the  decision  of  the  St.  Louis 
Court  of  Appeals  in  Hedriz  v.  Hedriz,  103 
Mo.  App.  40,  77  S.  W.  495,  which  sustained 
the  contention  of  counsel  for  plaintiff  in  this 
suit  but  the  St  Louis  Court  of  Appeals  over- 
ruled that  decision.  Harbert  v.  Durden,  116 
Mo.  App.  512,  92  S.  W.  746,  and  the  Kansas 
City  Court  of  Appeals  in  Paddock  v.  Paddock, 
01  S.  W.  398,  ruled  adversely  to  Hedriz  v.  He- 
driz. In  the  very  recent  decisions  of  this  court 
in  Keaton  v.  Jomdt  et  al.,  119  S.  W.  629,  Huis- 
kamp  V.  Miller  et  al.,  119  S.  W.  633,  and  Van 
Xatta  V.  Real  Estate  Co.,  120  S.  W.  738,  the 
legislation  on  this  topic  which  has  finally  even- 
tuated In  section  575,  Rev.  St  1899  (Ann.  St 
1906,  p.  601),  was  traced  by  this  court  The 
Revised  Statutes  of  1889  were  In  force  at  the 
time  of  the  commencement  and  prosecution 
of  the  foreclosure  suit.  Section  2022  of  the 
Revised  Statutes  of  1889  was  in  these  words: 
"If  the  plaintiff  or  other  person  for  him  shall 
allege  In  his  petition,  or  at  the  time  of  filing 
the  same,  or  at  any  time  thereafter  shall  file 
an  affidavit  stating  that  part  or  all  of  the 
defendants  are  nonresidents  of  the  state,  or 
is  a  corporation  of  another  state,  kinffdom, 
or  country,  and  cannot  be  served  in  this  state 
in  the  manner  prescribed  In  this  chapter,  or 
if  absented  or  absconded  themselves  from 
their  usual  place  of  abode  in  this  state,  or 
if  they  have  concealed  themselves  so  that  the 
ordinary  process  of  law  cannot  be  served  on 
them,  the  court  In  which  said  suit  is  brought 
or  in  vacation  the  clerk  thereof  shall  make 
an  order  directed  to  the  nonresidents  or  ab- 
sentees notifying  them  of  the  commencement 
of  the  suit  and  stating  briefiy  the  object  and 


pointed  out  In  Huiskamp  v.  Miller,  supra, 
prior  to  the  revision  of  1889,  a  foreign  cor- 
poration might  be  served  by  publication  even 
though  it  had  an  office  and  was  doing  busi- 
ness in  this  state  and  the  purpose  of  this 
change  was  to  require  service  by  ordinary 
process  of  law  In  this  state  whenever  such 
service  was  possible.  Prior  to  this  provision, 
a  corporation  of  another  state,  kingdom,  or 
country  might  be  served  by  publication  .upon 
the  mere  affidavit  that  it  was  a  nonresident, 
and  if  the  section  as  revised  had  been  in- 
tended to  apply  to  all  nonresidents  the  words 
"or  Is  a  corporation  of  another  state,  Idng- 
dom,  or  country"  would  not  have  been  added. 
We  think  it  is  dear  as  was  ruled  In  Huis- 
kamp V.  Miller,  and  Keaton  v.  Jorndt,  supra, 
that  the  clause  "cannot  be  served  in  thIS'  state 
In  the  manner  prescribed  in  this  chapter," 
has  reference  alone  to  the  corporation  of  an- 
other state,  kingdom,  or  country,  and  has  no 
reference  whatever  to  natural  persons  who 
were  or  are  nonresidents  of  this  state.  S«e, 
also.  Tufts  V.  Volbenlng,  122  Mo.  631.  27  S. 
W.  522.  The  plaintiff's  contention  therefore 
that  the  circuit  court  acquired  no  Jurisdic- 
tion over  Rolfe  and  wife  by  the  order  of  pub- 
lication Is  unsound. 

2.  It  was  perfectly  competent  for  Mrs. 
Rolfe  to  mortgage  her  land  to  secure  her 
husband's  debt,  and  It  Is  true  as  contendt-d 
by  plaintiff  that  when  she  did  this  she  stood 
in  the  relation  of  a  surety  for  her  husband. 
But  the  taking  of  a  Judgment  in  Nebraska 
against  her  husband  on  this  debt  which  was 
primarily  bis  obligation  did  not  have  the  ef- 
fect of  releasing  Mrs.  Rolfe  on  her  mortgage. 
It  is  also  plain  that  this  defense  Is  not  open 
to  the  plaintiff  at  this  time  because  the  cir- 
cuit court  of  Charlton  county  had  Jurisdic- 
tion of  the  subject-matter  of  said  suit  and  of 
the  parties  and  the  merits  of  that  Judgment 
cannot  be  Inquired  into  now  In  this  collateral 
proceeding.  Had  it  been  a  defense  at  all  It 
was  open  to  Mrs.  Rolfe  In  the  foreclosure 
proceedings  and  neither  she  nor  the  plain- 
tiff can  be  heard  to  urge  it  now.  Gray  v. 
Bowles,  74  Mo.  419;  Holt  County  v.  Cannon. 
114  Mo.  514,  21  S.  W.  851.  As  the  defendants 
established  title  to  the  land  by  a  perfectly 
valid  paper  title,  it  is  entirely  unnecessary 
to  inquire  Into  the  propriety  of  the  giving 
of  the  eighth  instruction  on  their  right  to 
claim  title  by  adverse  possession. 

The  Judgment  of  the  circuit  court  was 
right  and  is  affirmed. 

BURGESS  and  FOX,  JJ.,  concor. 


1.  Appeal  and  Ebbob  (J  21*)— JuBisoicuon 
— SuPBEiiiE  CouHT — Consent  of  Paeties. 
Consent  of  the  parties  cannot  give  the  Su- 
preme Court  jurisdiction   of  the   action,   if  it 
does  not  in  fact  have  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  88-97 ;   Dec.  Dig.  |  21.*] 

2!  CouBTS  (|  231*)— StrPBEME  Court— Jdbis- 
DiCTiON— C0N8TITUT10NA1,  Questions. 

That  the  trial  court  misconstrued  the  act 
of  Congress  as  to  the  removal  of  causes,  or  erro- 
neously decided  that  a  defendant  was  not  en- 
titled to  remove  the  cause  under  the  facts  pre- 
sented in  the  petition,  would  not  draw  into  ques- 
tion the  validity  of  the  act  of  CouRress  (Act 
March  2,  1875,  c.  137,  j  2,  IS  Stat.  470  [U.  S. 
Comp.  St.  1901,  p.  509]),  within  Const  art.  6, 
S  12  (Ann.  St.  19(56,  p.  218),  giving  the  Supreme 
Court  jurisdiction,  where  the  validity  of  a  stat- 
ute of,  or  authority  exercised  under,  the  Unit- 
ed States  is  drawn  into  question,  so  that  the 
Supreme  Court  would  not  have  jurisdiction  of 
an  appeal  from  its  decision. 

[EM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  $  231.*] 

3.    CoUBTS     (I     231*)— JUBISDICTION- SUPBEME 

Court— "Amount   in    Dispute"— I ntebest 

ON  Judgment. 

Act  June  12,  1909  (Acts  1909,  p.  397), 
which  contains  an  emergency  clause,  gives  the 
Courts  of  Appeals  jurisdiction  of  cases  where 
the  amount  m  dispute,  exclusive  of  costs,  shall 
not  exceed  $7,500;  they  having  theretofore  had 
jurisdiction  only  where  the  amount  in  dispute 
did  not  exceed  $4,D0O.  Held,  in  view  of  other 
language  in  the  act  directing  the  transference 
of  causes  pending  in  the  Supreme  Ourt,  show- 
ing that  it  was  intended  to  apply  where  appeals 
had  been  taken  years  before,  that  the  amount 
in  dispute  was  to  be  determined  as  of  the  date 
the  judgment  appealed  from  wag  rendered,  and 
not  the  passage  of  the  act,  so  that,  where  the 
amount  of  the  judgment  appealed  from  was 
$7,500,  interest  to  the  time  of  the  passage  of 
the  act  could  not  be  added  to  enable  the  Su- 
preme Court  to  retain  jurisdiction  of  the  ap- 
peal ;  Interest  not  being  a  part  of  the  "amount 
in  dispute,"  but  an  incident  of  the  judgment 
added  by  operation  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  $  &)9;    Dec.  Dig.  §  231.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  377,  378;   vol.  8,  p.  7574.] 

Appeal  from  Circuit  Court,  Davtess  Coun- 
ty; J.  W.  Alexander,  Judge. 

Action  by  Albert  H.  Schwyhart  against 
Martin  A.  Barrett  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Cause  transferred  to  the  Court  of  Appeals. 

Hlcklin,  Leopard  &  Hicklln  and  Brown  & 
Dolman,  for  appellants.  K.  B.  Randolph, 
for  respondent 

VALLIANT,  J.  Plaintiff  sued  the  defend- 
ants, tbe  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  Martin  A.  Barrett,  Frank 
Novak,  and  H.  L.  Reed,  for  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  him  through  the  negligence  of 
the  defendants.  The  negligence  of  the  rail- 
way   company    consisted,    as    the    petition 


and  cars  which  caused  the  injuries.  Plain- 
tiff recovered  a  judgment  against  all  the 
defendants  for  $7,500  on  December  14.  1900. 
from  which  Judgment  the  defendants  ap- 
pealed to  this  court,  and  the  record  was 
duly  lodged  here  January  19,  1907.  At  the 
date  of  the  appeal  and  the  date  of  the  filing 
of  the  record  here,  the  amount  in  contro- 
versy was  sufficient  to  give  this  court  Ju- 
risdiction; but  by  an  act  of  the  General  As- 
sembly approved  June  12,  1909  (Acts  1909, 
p.  3&i),  the  Courts  of  Appeals  were  given 
jurisdiction  in  causes  "where  the  amount  iu 
dispute,  exclusive  of  costs,  shall  not  exceed 
the  sum  of  seventy-five  hundred  dollars," 
and  by  that  act  all  cases  within  its  purview 
then  pending  In  this  court,  not -under  sub- 
mission, were  to  be  transferred  to  the  prop- 
er Court  of  Appeals  to  be  there  heard  and 
determined.  Counsel  on  both  sides  hare 
agreed  that  this  court  has  jurisdiction,  ancf 
Insist  that  it  be  not  transferred;  but,  of 
course,  consent  cannot  give  jurisdiction  of 
the  subject.  Counsel  for  defendants  are  of 
the  opinion  that  there  Is  a  federal  question 
Involved,  which  gives  this  court  Jurisdic- 
tion under  section  12,  art.  6,  of  our  state 
Constitution  (Ann.  St.  1906,  p.  218);  the 
question  being  the  right  of  the  railway 
company  to  have  the  cause  removed  to  the 
United  States  Circuit  Court  for  trial.  Coun- 
sel on  both  sides  are  of  the  opinion  that. 
In  estimating  "the  amount  In  dispute"  with 
reference  to  the  act  of  1909,  Interest  must 
be  added  to  the  amount  of  the  judgment  ap- 
pealed from,  $7,500,  from  Its  date,  Decem- 
ber 14,  1906,  to  the  date  of  the  act  of  the 
Oeneral  Assembly  above  mentioned,  to  wit, 
June  12,  1909,  which  would  raise  the  sum 
beyond  the  jurisdiction  by  that  act  confer- 
red on  the  Courts  of  Appeals. 

1.  The  federal  question:  The  words  used 
In  that  clause  of  section  12,  art  6,  of  our 
state  Constitution,  which  gives  this  court 
Jurisdiction,  are:  "In  cases  where  the  valid- 
ity of  a  treaty  or  statute  of  or  authority  ex- 
ercised under  the  United  States  Is  drawn  In 
question."  To  give  this  court  Jurisdiction 
under  that  clause,  there  must  be  a  question 
of  the  validity  of  a  treaty  or  the  validity  of 
a  statute  or  the  validity  of  an  authority  ex- 
ercised under  the  United  States.  Of  course, 
there  Is  no  treaty  or  statute  In  question, 
and  the  only  suggestion  Is  that,  by  proceed- 
ing to  try  the  cause  after  the  petition  to  re- 
move was  filed,  the  validity  of  an  authority 
exercised  under  the  United  States  was  de- 
nied. No  one  has  questioned  the  validity  of 
the  act  of  Congress  under  which  the  appli- 
cation for  removal  was  made,  or  that  the 
cause  should  have  been  removed  If  It  was 
one  which  under  the  terms  of  that  act  was 
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remoTable.  Act  Oong.  March  8,  1875,  c. 
137,  t  2,  18  Stat  470  (U.  S.  Comp.  St  1901. 
p.  609).  Even  If  the  state  court  had  mis- 
construed the  act  the  misconstruction  would 
not  have  drawn  In  question  Its  yallditr.  In 
Vaughn  T.  Wabash  R.  R.  Co.,  145  Mo.  67, 
46  S.  W.  952,  the  defendant  pleaded  as  a 
defense  a  compliance  with  a  section  of  the 
Interstate  act  of  Congress,  which  compli- 
ance was  denied  in  the  reply.  The  court 
said:  "The  validity  of  that  federal  statute 
was  not  drawn  In  question.  The  reply  put 
In  Issue  the  averment  of  compliance  with 
the  law,  not  its  validity."  In  White  L.  S. 
Com.  Co.  T.  Railway  Co.,  167  Mo.  518,  67 
S.  W.  1070,  the  court  said:  "While  by  the 
Constitution  exclusive  appellate  Jurisdiction 
is  vested  in  this  court  in  cases  where  the 
validity  of  a  statute  of  the  United  States 
is  drawn  In  question  (article  6,  S  12),  we 
know  of  no  constitutional  provision  vesting 
such  exclusive  Jurisdiction  in  this  court  in 
cases  merely  involving  the  construction  of 
a  federal  statute."  In  Carey  v.  Schmeltz,' 
221  Mo.  133,  119  S.  W.  946,  where  the  right 
of  action  was  based  on  a  statute  of  Colo- 
rado, it  was  claimed  by  appellant  that 
a  federal  question  was  Involved,  because 
the  trial  court  haying  construed  the  Colo- 
rado statute  to  be  a  penal  statute  refused  to 
enforce  It,  thereby  refusing  to  give  full  faith 
and  credit  to  the  public  act  of  another  state 
as  required  by  section  1,  art  4,  of  the  Con- 
stitution of  the  United  States;  but  this 
'  court  held  in  that  case  that,  even  if  the 
trial  court  bad  misconstrued  the  statute  and 
had  based  its  judgment  on  such  misconstruc- 
tion, yet  it  did  not  question  the  validity  of 
the  statute,  and  decisions  of  the  Supreme 
Court  of  the  United  States  are  cited  in  the 
opinion  in  that  case  sustaining  that  view. 
Therefore  even  If  the  trial  court  in  the  case 
at  bar  had  misconstrued  the  act  of  Congress 
in  referoice  to  removal  of  causes,  or  If  it 
bad  erroneously  decided  that,  under  the  facts 
of  the  case,  as  presented  under  the  petition 
for  removal,  the  defendant  had  not  made 
out  a  case  for  removal  under  the  act  of  Con- 
gress, still  the  validity  of  the  act  was  not 
questioned,  or  the  authority  to  remove  when 
a  case  under  the  statute  was  made.  The 
worst  that  the  defendant  can  say  is  that  the 
trial  court  misconstrued  the  statute,  or  mis- 
interpreted the  pleadings,  or  misunderstood 
the  facts,  all  of  which  questions  the  defend- 
ant would  have  the  right  to  ask  any  appel- 
late court  which  has  Jurisdiction  of  the 
cause  to  review;  but  tbey  raise  no  federal 
question,  and  we  neither  give  or  Intimate 
any  opinion  concerning  them.  We  hold  that 
there  is  no  federal  question  in  the  case,  and 
that  we  have  no  Jurisdiction  on  that  ground. 
2.  Until  the  act  of  June  12,  1009  (Acts 
1909,  p.  397),  the  pecuniary  limit  to  the  Ju- 
risdiction of  the  Courts  of  Appeals  was  ^,- 
500;  but  by  that  act  those  courts  were  giv^i 
Jurisdiction  of  causes  "where  the  amount  in 
dispute,   exclusive    of   costs,   shall   not   ex- 


ceed seventy-five  hundred  dollars."  Does 
that  mean  "the  amount  in  dispute"  at  the 
time  the  Judgment  appealed  from  was  ren- 
dered, or  does  it  mean  the  amount  in  dis- 
pute at  the  time  the  General  Assemiri; 
spoke,  June  12,  1909?  Other  language  in  the 
act  directing  the  transference  of  causes 
pending  in  this  court  shows  that  it  was  in- 
tended to  apply  to  cases  where  Judgments 
had  been  rendered  and  appeals  had  beoi  tak- 
en years  before,  and  the  emergency  section 
of  the  act  shows  that  the  General  Assembly 
took  cognizance  of  the  overburdened  condi- 
tion of  the  docket  of  this  court  We  think 
the  natural  Inference  to  be  drawn  is  that 
the  mind  of  tlie  lawmaker  was  directed  to 
cases  where  the  amount  in  dispute  at  the 
time  the  Judgment  appealed  from  was  ren- 
dered did  not  exceed  $7,500,  and  that  there 
was  no  thought  given  to  the  date  of  the  pas- 
sage of  the  act  or  of  the  influence  that  date 
would  have  on  the  efFect  of  the  act  itself. 
If  a  plaintiff  brings  suit  for  damages,  and 
states  in  his  petition  the  amount  for  which 
he  sues,  if  he  is  cast  in  his  suit  and  ap- 
peals, we  go  back  to  the  petition,  and  say 
that  the  amount  there  claimed  is  the  amount 
In  dispute.  If  the  plaintUf  should,  in  such 
case,  recover  Judgment  for  a  certain  amount 
and  the  defendant  appeals,  the  amount  thra 
in  dispute  is  the  amount  of  the  Judgm«it 
The  date  of  the  dispute  In  the  one  case  is 
that  of  the  filing  of  the  petition,  in  the  oth- 
er it  is  that  of  the  rendition  of  the  Judgment 
and  in  either  case  the  amount  In  dispute  is 
the  amount  for  which  the  dispute  could  at 
that  date  have  been  settled.  If  not  settled 
then,  and  Interest  is  added,  it  is  added  by 
operation  of  law,  not  as  a  part  of  the  amount 
in  dispute,  but  as  a  consequence  of  with- 
holding it  Interest  in  such  case  is  a  mere 
Incident,  a  mere  sequence.  Interest  has  been 
running  on  this  Judgment  three  years  or 
more;  but  1'  interest  is  to  be  considered  as 
affecting  the  question  of  Jurisdiction,  it 
would  take  a  case  in  which  the  Judgment 
was  for  $7,5(X)  out  of  the  operation  of  the 
statute  if  the  interest  bad  run  but  a  few 
days  or  even  one  day.  Therefpre  If  a  Judg- 
ment for  $7,500  should  be  rendered  in  a  cir- 
cuit court  to-day,  and  application  for  the 
appeal  should  be  made  a  few  days  hence, 
the  amount  in  dispute  at  the  date  of  the 
appeal  would  be  more  than  $7,5(X),  and  hence 
the  Court  of  Appeals  would  not  have  Juris- 
diction. Or  if  the  amount  of  the  Judgment 
was  $7,200,  and  the  appeal  was  taken  with- 
in a  few  days  of  its  rendition,  it  would  go 
to  the  Court  of  Appeals;  but  if  the  party 
aggrieved  should  wish  to  get  his  case  into 
this  court,  be  could  wait  10  months,  during 
which  the  Interest  would  accumulate  to  an 
amount,  which,  added  to  the  original  Judg- 
ment, would  make  the  amount  In  dispute  ex- 
ceed $7,500,  and  he  could  then  sue  out  a 
writ  of  error  and  bring  bis  cause  to  this 
court  We  are  satisfied  that  the  General 
Assembly  intended  to   give  the  Courts  of 
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Appeals  Jurisdiction  of  canses  wherein  the 
amount  In  dispute  at  the  date  of  the  Judg- 
ment did  not  exceed  $7,500. 

There  is  nothing  in  what  this  court  said  in 
Pittsburg  Bridge  Co.  t.  Transit  Co.,  205  Mo. 
176, 103  S.  W.  546,  to  which  we  are  referred, 
that  is  in  conflict  with  what  we  have  above 
said.  In  that  case,  although  the  Judgment 
was  for  an  amount  beyond  the  then  pecuni- 
ary Jurisdiction  of  the  Courts  of  Appeals, 
yet  the  record  showed  that  the  defendant  at 
the  trial  admitted  tliat  it  owed  the  plaintiff 
the  amount  sued  for,  but  pleaded  two  coun- 
terclaims, one  for  $4,300,  the  other  for  $142.- 
74.  The  plaintiff  admitted  that  it  owed  the 
last-mentioned  counterclaim,  but  denied  the 
other  one  for  $4,300,  and  the  trial  resulted  In 
allowing  the  defendant  $1,850  on  the  disput- 
ed counterclaim,  and  deducted  that  amount 
from  the  amount  sued  for,  and  gave  Judg- 
ment for  the  balance,  and  defendant  appeal- 
ed. This  court  said  that  the  only  amount  in 
dispute  was  the  difference  between  $4,300, 
which  defendant  claimed  as  due  him  on  bis 
first  counterclaim,  and  $1,850,  which  the 
court  allowed  him  on  that  claim,  and  there- 
fore the  case  was  within  the  Jurisdiction  of 
the  Court  of  Appeals.  In  that  case  we  took 
the  pleadings  and  the  Judgment  at  its  date. 

In  Vanderberg  v.  Gas  Co.,  199  Mo.  455,  97 
S.  W.  008,  the  plaintiff  had  sued  in  an  action 
ex  delicto,  alleging  her  damages  $5,000  com- 
pensatory, and  $5,000  penal.  The  trial  court 
sustained  a  demurrer  to  the  evidence,  and 
plaintiff  appealed.  The  record  showed  that 
there  was  no  ground  for  the  claim  of  punitive 
damages,  and  that,  if  she  was  entitled  to 
any  compensatory  damages  they  were  not 
more  than  $100  or  $200.  There  is  nothing 
In  that  case  bearing  on  the  question  now  in 
band. 

In  State  ex  rel.  v.  Broaddus,  212  Mo.  685, 
111  S.  W.  508,  it  was  held  that  after  a  Judg- 
ment had  been  rendered  for  $5,500,  and  sev- 
eral months'  interest  had  accrued,  a  remit- 
titur of  $1,000  was  entered,  but  the  old  Judg- 
ment was  not  set  aside,  and  a  new  Judgment 
entered,  as  it  should  have  been,  the  remit- 
titur was  to  be  treated  only  as  a  credit  on  the 
amount  due  on  the  original  Judgment,  which, 
with  interest  accrued  at  that  time,  amounted 
to  $5,632,  which  left  the  amount  due  on  the 
Judgment  $4,632  at  the  time  the  appeal  was 
taken.  It  was  held  in  that  case  that,  if, 
when  the  remittitur  was  entered,  the  old 
Judgment  had  been  set  aside  and  a  Judgment 
for  $4,500  entered,  it  would  have  been,  with- 
in the  Jurisdiction  of  the  Court  of  Appeals. 

.We  are  referred  to  some  decisions  of  the 
Supreme  Court  of  the  United  States;  but 
we  do  not  think  they  sustain  the  position  of 
the  learned  counsel.  When  we  are  constru- 
ing a  statute  of  our  own  state  relating  to 
the  Jurisdiction  of  our  state  courts.  It  is  not 
always  safe  to  follow  a  decision  of  a  feder- 
al court  construing  an  act  of  Congress  relat- 


ing to  the  Jurisdiction  of  federal  courts,  he- 
cause  those  courts  exercise  a  peculiar  Juris- 
diction, and  the  acts  of  Congress  concerning 
the  subject  are  to  be  viewed  from  that  pecu- 
liar standpoint  In  Zeckendorf  v.  Johnson, 
123  U.  S.  617,  8  Sup.  Ct.  261,  31  L.  Ed.  277, 
the  Judgment  of  the  trial  court  was  for  $4,- 
304.92,  the  cause  was  appealed  to  the  Su- 
preme Court  of  the  territory  of  Arizona, 
where  a  Judgment  of  aflOrmance  was  had, 
and  from  that  Judgment— that  is,  the  Judg- 
ment of  the  Supreme  Court  of  the  territory- 
appeal  was  taken  to  the  Supreme  Court  of 
the  United  States.  The  court  said:  "The 
value  of  the  matter  in  dispute  Is  to  be  de- 
termined by  the  amount  due  at  the  time  of 
the  Judgment  brought  here  for  review,  to 
wit,  the  judgment  of  the  Supreme  Court  of 
the  territory,  and  not  the  time  of  the  Judg- 
ment of  the  district  court"  That  is  what 
we  say  In  this  case;  that  Is,  that  ihe  amount 
In  dispute  is  to  be  determined  by  the  amount 
due  at  the  date  of  the  Judgment  from  which 
the  appeal  Is  taken.  And  to  the  same  effect 
is  District  of  Columbia  v.  Gannon,  130  U. 
S.  227,  9  Sup.  Ct  608,  32  L.  Ed.  922.  In  that 
case  the  court  quotes  with  approval  what  it 
said  on  the  same  subject  in  Railroad  v. 
Trook,  100  U.  S.  112,  25  L.  Ed.  571:  "In 
cases  brought  here  on  writ  of  error  for  re- 
examination of  Judgment  of  affirmance  in 
the  Supreme  Court  of  the  District  of  Colum- 
bia, the  value  of  the  matter  In  dispute  is 
determined  by  the  Judgment  affirmed,  with- 
out adding  Interest  or  costs."  Benson  M. 
&  S.  Co.  V.  Alta  M.  &  S.  Co.,  145  U.  S. 
428,  12  Sup.  Ct  877,  36  L.  Ed.  762,  Is  to 
the  same  effect 

Our  conclusion  Is  that  "the  amount  in  dis- 
pute" in  this  case,  within  the  meaning  of 
that  term  'as  it  Is  used  in  the  act  of  June  12, 
1909  (Acts  1909,  p.  397),  is  $7,500.  which  Is 
the  amount  for  which  the  Judgment  was 
rendered  December  14,  1906. 

The  cause  Is  therefore  transferred  to  the 
Kansas  City  Court  of  Appeals.    All  concur. 


SAXFORD  V.  KERN. 

(Supreme   Court  of  Missouri,   Division  No.   1. 

Nov.  27,  1909.) 

1.  Basements  ({  36*)- W.at— Suiticienct  of 
Evidence. 

Evidence  In  a  suit  to  establish  a  right  to  a 
private  way  across  defendant's  land  and  to  re- 
move obstructions  placed  in  the  way  by  defend- 
ant held  sufficient  to  establish  such  way  orig- 
inating in  a  contract  with  one  in  possession  of 
the  land,  ratified  by  the  owner,  and  adverse  user 
of  the  right  openly  and  nninterruptedly,  for 
more  than  lO  years. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  {  36.*] 

2.  Easements  ({  9*)— Advebse  Possession— 
Claim  Under  Contbact. 

The  claim  to  an  easement  for  a  passageway 
across  land  by  virtue  of  adverse  possession  for 
more  than  10  years  can  only  be  invoked  by  a 
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a  bad  title  into  a  good  one,  unless  possession  is 
under  a  claim  of  right. 

[Bd.   Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  J  25;   Dec.  Dig.  {  9.*] 

3.  Easements  (5  12*)— Cbeation  by  Contract 
—Execution  by  Contbact. 

Where  the  owner  of  land  gives  an  easement 
for  a  passageway  across  bis  land  on  condition 
that  the  grantee  build  a  fence  near  the  grantor's 
line  separating  the  land  over  which  the  ease- 
ment extends  from  the  remainder  of  the  tract, 
and  the  grantee  builds  the  fence,  and  it  is  ac- 
.cepted  by  the  grantor,  the  contract  is  performed, 
and  the  consideration  passes. 

[Ed.   Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §§  35-41;  Dec.  Dig.  §  12.*] 

4.  Easements  (J  12*)— Contracts— Adequacy 

OF  CONSIDEBATION. 

A  boundary  fence  becoming  out  of  repair, 
80  that  cattle  on  the  adjoining  lands  broke 
through  the  fence,  the  owner  of  the  land  con- 
tracted with  plaintiff  to  allow  him  a  passageway 
along  the  boundary  line,  providing  he  would 
build  a  fence  parallel  to  the  line  fence.  Held, 
that  the  building  of  the  fence  and  the  furnishing 
of  material  for  it,  and  the  benefit  conferred  upon 
the  grantor,  by  preventing  stock  from  trespass- 
ing, was  an  adequate  consideration  in  law  for 
the  grant  of  the  easement. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §§  35-38;  Dec.  Dig.  «  12.*] 

6.  Easements  (5  8*)  —  Creation  —  Pbesceip- 

TION. 

Adverse  possession  sufiicienf  to  establish  a 
right  to  a  passageway  across  land  is  not  destroy- 
ed by  the  use  of  the  passageway  by  others  with 
the  acquiescence  of  the  person  claiming  under 
adverse  possession,  as,  under  Rev.  St.  1S99,  $ 
0408  (Ann.  St.  1906,  p.  4346),  private  roads  shall 
be  free  to  be  traveled  by  all  persons  as  a  public 
road. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  I  33 ;  Dec.  Dig.  |  8.*] 

6.  Easements  (J  9*)— Adverse  Possession— 
Claim  of  Right. 

Use  of  a  passageway  across  land  under  a 
contract  allowing  such  use  is  under  an  adverse 
claim  of  right,  where  the  person  using  it  per- 
forms a  condition  of  the  contract  requiring  him 
to  build  a  fence  along  the  passageway,  and  keeps 
the  way  in  repair  and  uses  it  continually  and 
claims  the  passageway  as  a  right,  whenever  a 
question  is  raised  relating  to  his  right  to  use 
it,  and  such  claim  was  recognized  by  the  own- 
ers of  land  over  which  the  way  extended. 

[E!d.   Note. — For   other  cases,   see  Easements, 
Cent  Dig.  i  25 ;   Dec.  Dig.  S  9*] 

7.  Easements  (J  5*)— Prescription— Adverse 
Possession. 

The  ri^ht  to  a  way  by  prescription  may  be 
established  in  the  same  wa^  as  the  title  to  land, 
to  wit,  by  adverse  possession  under  a  claim  of 
right  uninterrupted  for  10  years. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  !S  13-2&;    Dec.  Dig.  |  6.*] 

8.  Easements  (|  26*)  — Right  of  Passage  — 
Creation  by  Contract — Revocation — Es- 
toppel. 

An  easement  for  a  passageway  across  land, 
though  without  consideration  at  its  inception, 
may  not  be  revoked  at  will  where  the  licensee 
was  expected  to  go  to  great  expense  in  order  to 
enjoy  it,  and  where  that  expense  had  been  in- 
curred, as  in  such  case,  equitable  estoppel  arises, 
and  the  easement  may  not  be  destroyed  by  the 
act  of  the  licensor  alone. 

[EJd.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  S§  72%^2 ;   Dec.  Dig.  f  26.*] 


tisH  BY  Contract. 

The  right  to  an  easement  for  a  passageway 
across  land  is  not  affected  by  the  fact  that  the 
person  with  whom  the  licensee  contracted  for 
the  easement  did  not  have  the  legal  title  to  the 
land,  where  she  was  in  possession  and  clothed 
with  the  powers  of  an  apparent  owner,  and  ex- 
ercised those  rights  by  leasing  the  land  to  ten- 
ants and  enjoying  the  returns,  and  the  legal  own- 
er, who  was  her  father,  had  knowledge^  that  she 
was  dealing  with  and  contracting  in  relation  to 
it,  and  this  was  done  with  his  acquiescence,  and 
the  licensee  thought  he  was  dealing  with  the 
owner  and  such  person  subsequently  became  the 
owner,  and  all  subsequent  owneiB  of  the  land 
claimed  under  such  person,  and,  when  they 
bought  the  land,  had  actual  notice  of  the  li- 
censee's claim  by  the  fact  that  the  passageway 
extended  through  an  open  fenced  lane  across  the 
land. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Dec.  Dig.  i  12.*] 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;   B.  P.  Davis,  Judge. 

Action  by  Linus  Sanford  against  Joseph 
Kern.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
direction  to  enter  judgment  for  plaintiff. 

Oliver  &  Oliver  and  Linus  Sanford,  for 
appellant    Wilson  Cramer,  for  respondent. 

LAMM,  P.  J.  Suit  to  establish  a  right 
in  plaintiff  to  a  private  way  in  Cape  Girar- 
deau county,  and  to  remove  obstructions  put 
in  the  way  by  defendant  The  ultimate 
facts  relied  on  to  show  a  user  as  of  pre- 
scriptive right,  or  adverse  possession  under  a 
claim  of  right,  are  set  forth  In  the  petition 
with  sufficient  particularity  to  permit  the 
proof  put  in.  Aa  no  i)otDt  is  made  on  the 
sufficiency  of  the  petition.  It  will  not  be 
further  noticed.  The  answer  raised  the  gen- 
eral Issue.  Judgment  for  defendant  Plain- 
tiff appeals. 

There  is  little  or  no  dispute  on  material 
facts.  In  1889  plaintiff  owned  a  body  of 
timber  land  (the  rise  of  lOU  acres)  In  section 
30,  township  32,  range  13,  with  no  access  to 
It  by  public  road  or  private  way.  A  half 
mile  east,  following  the  meandering  of  Hub- 
ble creek,  ran  an  old  north  and  south  public 
road,  known  as  the  "Jackson  and  Pocahontas 
road."  Between  that  road  and  the  south 
part  of  plaintiff's  woodland  lay  a  tract  of 
cultivating  land  we  will  call  "A."  North 
of  and  bordering  "A,"  between  the  north 
part  of  plaintiff's  land  and  said  public  road, 
lay  another  tract  we  will  call  "B."  There 
was  an  east  and  west  partition  fence  between 
"A"  and  "B."  At  that  time  one  Flynn  own- 
ed tract  B,  and  Nannie  E.  Baldwin,  the  daugh- 
ter of  Thomas  W.  English,  was  in  possession 
of  tract  A.  Whether  she  was  covert  or  dis- 
covert at  the  times  in  hand  is  dark.  As  a 
matter  of  fact  she  seems  to  have  claimed 
the  land,  but  the  legal  title  was  In  her  said 
father.  She  did  not  reside  on  It,  but  for  sev- 
eral years,  by  her  father's  consent,  occupied 
It  through  her  tenants,  and,  with  his  con- 
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tient,  exercised  acts  of  proprietorship  over  It, 
contracting  witti  relation  tliereto,  and  enjoyed 
the  rents  and  profits.  She  was  commonly 
reputed  to  be  the  owner,  and  Sanford  thought 
she  was.  Evidently  she  held  the  land  under 
some  domestic  arrangement  not  fully  devel- 
oped. Whether  by  a  gift  resting  in  parol  ac- 
companied by  possession,  or  'whether  it  was 
turned  over  to  her  because  of,  or  anticipat- 
ing, a  will  devising  the  land  to  her,  or  some 
undisclosed  contract,  we  do  not  know.  At 
any  rate,  about  five  years  later  Mr.  English 
died.  At  that  time  it  was  found  he  had  made 
his  will  giving  Nannie  tract  A.  In  1889  the 
party  fence  between  tracts  A  and  B  had  run 
down  at  the  heel  through  decay  and  inatten- 
tion. 'Lured  by  growing  crops  and  a  broken 
fence,  the  Flynn  stock  trespassed  on  the  crops 
of  Nannie's  tenant,  and  wrangles  and  squab- 
bles sprang  up  between  the  Flynns  and  her 
tenant,  Fullenwider.  At  this  immediate  time 
Sanford  was  clearing  his  woodland  to  make 
a  farm  of  it,  and  desired  a  right  of  way  open- 
ing it  to  the  Jackson  and  Pocahontas  public 
road.  To  that  end,  he  opened  negotiations 
with  Nannie,  thinking  her  the  owner  of  tract 
A,  and  made  a  proposition  to  her  to  furnish 
the  labor  and  material  for  a  lO-rail  fence  in 
consideration  of  a  private  way  30  feet  wide 
and  half  a  mile  long  off  of  the  north  end  of 
tract  A,  running  from  his  woodland  to  said 
road.  The  proposition  was  accepted  by  her. 
There  is  evidence  indicating  it  was  consid- 
ered by  her  and  her  friends,  Including  her 
father,  a  good  proposition.  In  that  it  would 
furnish  her  protection  against  the  ravages  of 
the  Flynn  stock,  fence  tract  A  securely  in, 
and  keep  the  cows  out  of  her  com.  Accord- 
ingly she  instructed  her  tenant,  Fullenwider, 
to  stake  out  a  strip  a  half  mile  long  and  30 
feet  wide  oif  said  north  end,  and  act  in  her 
«tead  in  accepting  the  fence  Sanford  was  to 
build  as  per  contract  Presently,  at  his  own 
«xpense  in  labor  and  rails,  be  built  a  new  10- 
'  rail  fence  on  the  line  marked  ott  by  Fullen- 
wider, "every  comer  locked"  or  "cross-rail- 
■ed."  We  assume  It  was  an  old-fashioned, 
"stake-and-rlder"  worm  fence.  Mrs.  Baldwin 
testified  that  Sanford  was  to  furnish  all  the 
rails,  but  failed  to  do  so,  using  some  rails 
cut  of  her  ttalf  of  the  old  partition  fence. 
As  she  did  not  live  on  the  place,  the  record 
indicates  that  her  testimony  in  that  behalf 
was  not  based  on  personal  knowledge.  Con- 
tra, there  is  substantial  evidence  from  her 
tenant,  Fullenwider,  and  from  parties  who 
built  the  fence  for  Sanford,  that  he  furnished 
bis  own  rails  from  his  own  land,  fully  per- 
formed his  contract,  and  that  Fullenwider 
accepted  the  fence.  There  is  other  uncontra- 
-dlcted  testimony  to  the  effect  that  a  30-foot 
lane  was  then  opened,  fenced  on  both  sides 
And  remained  an  open,  used  lane  from  1889 
until  a  year  and  a  half  before  the  filing  of 
the  petition  in  this  cause,  August  29,  1905, 
«ay  14  years.  The  negotiations  between  San- 
ford and  Mrs.  Baldwin  seem  to  have  been 
conducted  by  correspondence  (now  lost)  and 


the  contents  of  letters  were  proved  by  parol. 
Fullenwider  testified  without  contradiction 
that  the  old  line  fence  was  very  bad;  that, 
when  he  rented  the  farm  from  Mrs.  Baldwin, 
the  poor  fence  was  objected  to  by  him;  that 
she  promised  to  fix  it,  but  did  not ;  that  the 
Flynn  stock  Jumped  in  and  annoyed  him^ 
that  In  September,  1889,  (quoting)  "she  wrote 
me  that  Mr.  Sanford  had  made  her  a  prop- 
osition that  he  would  build  her  a  fence  if 
she  give  a  road  through  here.  She  asked  me 
what  I  thought  about  it,  in  a  letter."  In  re- 
sponse to  that  letter  he  told  her  "it  would 
be  a  very  good  thing  because  they  were 
wrangling  about  the  stock."  He  further  tes- 
tified: "I  know  Mrs.  Baldwin  was  to  give 
Mr.  Sanford  30  feet  of  land  through  there  for 
that  fence,  and  I  know  that  because  I  had 
letters  from  her."  Again,  he  testified :  "She 
wrote  me  that  if  Mr.  Sanford  would  build  her 
a  good  fence,  10-rail  fence,  •  •  •  for  me 
to  stake  off  30  feet,  which  I  did,  and  for 
me  to  receive  the  fence.  Mr.  Sanford  built 
the  fence  according  to  contract,  and  I  re- 
ceived It  and  wrote  to  her."  There  was  oth- 
er testimony,  substantially  uncontradicted,  to 
the  foregoing  effect,  and  we  think  it  satis- 
factorily established  that,  in  consideration  of 
Sanford's  building  the  fence  to  protect  her 
tenant's  crops  and  inclose  her  own  land  for 
renting  and  cultivation  purposes,  Mrs.  Bald- 
win agreed  to  give  and  did  give  him  said 
roadway  from  bis  woodland  to  the  Jackson 
and  Pocahontas  public  road. 

It  seems  after  the  lane  was  open  and  in 
use  Sanford  discovered  the  legal  title  to  the 
strip  was  in  Mr.  ISnglish.  While  on  the  stand 
and  being  examined  in  chief  it  was  sought 
to  show  the  substance  of  a  conversation  be- 
tween the  two.  Objection  was  lodged  against 
this  testimony  (English  being  dead)  and  sus- 
tained. Subsequently,  on  cross-examination, 
it  cropped  out  that,  when  Sanford  went  to 
English,  he,  English,  told  him  to  use  the  road 
and  keep  It  in  repair;  that  Flynn  (quoting) 
"ought  to  have  given  part  of  the  lane,  but  it 
was  the  best  thing  Nannie  could  do" ;  fur- 
ther, that  when  Sanford  found  out  that  Mrs. 
Baldwin  was  only  to  get  the  land  at  Mr. 
English's  death,  and,  as  said,  went  to  see  him, 
he,  English,  (quoting)  "laughed  and  said  the 
road  ought  to  be  through  there,  and  that 
none  of  them  would  interfere  with  me."  We 
think  the  testimony  establishes  that  from 
1889  up  to  the  time'  the  road  was  closed  by 
Kern,  Sanford  on  all  occasions  kept  the  road- 
way In  repair  by  working  it  and  repairing 
a  bridge  thereon  (except  that  the  Flynns  help- 
ed a  little  in  working  a  part  of  the  road  at 
a  certain  time).  There  is  no  testimony  on 
the  value  of  the  30-foot  strip  of  land  (some- 
thing less  than  two  acres)  in  1889 ;  nor  as  to 
the  cost  at  that  time  of  making  and  hauling 
rails  and  building  a  good  10-rall  fence  a  half 
mile  long.  There  is  nothing  to  show  it  was 
not  a  fair  trade  on  an  adequate  consideration 
passing.  The  testimony  indicates  that  the 
title  to  the  fence,  when  built  and  accepted. 
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was  to  be  in  Mrs.  Baldwin,  that  sbe  treated 
the  fence  as  her  own,  and  that  the  title  there- 
to passed  to  her  grantees  hereinafter  men- 
tioned. Nothing  was  said  about  Sanford 
keeping  the  fence  in  repair.  Such  repairs 
seem  not  within  the  scope  of  the  contract. 
Accordingly,  he  did  not  repair  It.  All  the 
testimony  shows  it  remained  a  fair  fence 
down  to  a  short  time  before  the  road  was 
closed.  Some  of  the  testimony  shows  it  was 
a  fair  fence  at  that  time,  but  there  was  tes- 
timony it  was  then  out  of  repair. 

The  main  question  In  the  case  turns  on 
whether  Sanford's  use  of  the  road  was  under 
a  revocable  license — 1.  e.,  merely  permissive 
and  in  a  neighborly  way,  or  whether  his  user 
was  of  right,  and  his  claim  adverse  under  his 
executed  contract.  It  will  therefore  be  not 
amiss  to  set  forth  the  testimony  with  more 
particularity.  There  is  no  dispute  but  what 
Sanford  and  his  tenants  and  those  having 
business  with  them  or  on  his  farm  used  the 
road  openly  and  continuously  for  14  years  or 
tberealKtuts  without  any  question  raised  as  to 
the  right  of  such  use  by  the  owners  of  tract 
A.  Sanford  says,  among  other  things,  that 
his  proposition  in  writing  to  her  was  that 
he  would  build  a  half  mile  of  fence  and  fur- 
nish all  the  material  "If  she  would  give  me 
a  roadway";  that  the  fence  was  the  con^d- 
eration  for  the  road;  that  his  proposition 
was  accepted  and  performed ;  that  the  road, 
when  opened,  became  his  only  way  to  market 
bis  wood  and  farm  products;  that,  before 
Kern  bought  tract  A,  he  came  to  see  him, 
Sanford,  about  buying  Sanford's  said  land, 
and  Inquired  "how  he  could  get  out  if  he 
bought  it"  Thereupon  Sanford  told  him 
plainly  of  the  lane,  and  that  he  had  bought 
It,  and  paid  for  it,  and  had  a  right  of  way 
there.  Sanford  further  testified  in  effect, 
that  he  always  claimed  it  as  a  private  way 
as  of  right  after  he  had  built  the  fence  and 
opened  the  lane. 

One  Green  testified  he  was  a  tenant  on 
Sanford's  land  and  hauled  a  great  deal  of 
cordwood  over  the  road  to  Jackson,  and  that 
Mr.  Sanford  had  him  work  the  road  and 
keep  it  in  repair  for  the  eight  or  nine  years 
of  his  tenancy. 

Bolinger,  Sanford's  succeeding  tenant,  tes- 
tified the  same  way. 

Mrs.  Baldwin  testified  she  did  not  "sell" 
the  strip  to  Sanford,  and  gives  her  reason  for 
not  selling  it  in  these  ^ords:  "No;  I  did 
not  sell  it,  because  at  the  time  I  did  not  own 
it."  She  admits,  however,  that  Sanford 
wanted  a  roadway,  that  he  offered  to  open  up 
the  road  at  his  own  expense  and  build  the 
fence,  and  says  (quoting) :  "I  consented  to  al- 
low the  road  to  be  opened  under  those  con- 
ditions: That  he  bear  all  the  expense  of 
making  a  good  fence  so  as  to  fence  the  farm 
on  that  side."  Being  inquired  of  whether 
there  was  any  "consideration,"  she  answered ; 
"Well,  there  was  no  money  paid  in  the  mat- 
ter; •  •  *  nothing  more  than  the  build- 
ing of  the  fence  and  opening  of  the  road." 


She  says  there  was  nothing  aald  about  the 
time  the  road  was  to  continue.  The  land 
having  been  devised  to  her  by  her  father's 
wUl,  probated  in  1895,  she  sold  it  to  one  Bur- 
ford  by  a  deed  of  April  18,  1896,  by  a  de- 
scription including  the  lane.  Burford  held 
the  land  for  three  months,  and  sold  it  to  one 
CUppard  by  a  similar  deed.  Clippard  owned 
the  land  about  a  year  and  transferred  It 
back  to  Burford.  Burford  then  held  it  about 
two  years  and  conveyed  to  the  defendant 
Kern. 

Burford  was  not  put  on  the  stand,  but  Clip- 
pard was  by  defendant.  He  testified  that  the 
corners  of  tract  A  were  pointed  out  to  him 
before  he  bought;  that  he  saw  the  lane  in 
use ;  that  It  was  a  fenced  lane  then  open  and 
being  traveled  by  Sanford  and  his  tenants; 
that  the  comers  of  tract  A  Included  the  Jack- 
son and  Pocahontas  public  road  as  well  as 
the  lane,  and  there  was  no  reservation  in  his 
deed  in  regard  to  either;  that,  when  be  sold 
back  to  Burford,  the  lane  was  still  open  and 
being  used  Just  as  he  saw  it  before  he  bought. 

The  defendant,  Kern,  testified  in  his  own 
belialf  to  the  effect  that  he  bought  the  land 
from'  Bnrford  in  1899  and  moved  on  it ;  that 
Burford  pointed  out  the  comers  to  him ;  that 
these  comers  Included  the  lane ;  and  that  be 
understood  he  was  buying  the  lane.  He  ad- 
mits, however,  that  Burford  told  him  "Mr. 
Sanford  used  that  lane."  He  testified  that 
about  three  years  before  the  trial  (Sanford 
then  having  used  the  lane  for  several  years 
during  Kem's  ownership)  Sanford  wanted  to 
buy  a  road  on  his,  Kem's,  south  line,  and  in 
that  connection  he,  Sanford,  (quoting)  "told 
me  I  could  close  up  that  lane  over  there.  It 
belonged  to  me  anyhow."  As  we  gather,  this 
last  conversation  was  after  the  road  had  been 
obstracted,  and  litigation  was  brewing  or  had 
commenced.  On  cross-examination  he  admit- 
ted that  Sanford's  proposition  relating  to 
closing  up  the  lane  was  conditioned  on  Kem's 
selling  him  a  shorter  and  more  convenient 
road  on  the  south  side  of  tract  A.  He  far- 
ther admitted  that,  when  he  bought  from 
Burford,  Burford  told  him  that  Sanford  had 
"fixed  a  fence  through  there  and  is  using  the 
road";  further,  that  Sanford  had  tried  to 
sell  to  him  before  he  bought  from  Burford, 
and  had  told  him  in  response  to  his  question, 
how  he  would  get  out  of  there,  that  he,  San- 
ford, "claimed  the  road,"  and  that  the  lane  so 
claimed  by  Sanford  was  open  until  he,  Kem, 
and  Flynn  closed  it.  He  also  admitted  that, 
while  his  understanding  was  that  he  got  the 
lane  because  bis  deed  Induded  it  in  the  de- 
scription of  the  land,  yet  that  the  same  de- 
scription included  the  Jackson  and  Pocahon- 
tas public  road.  Further  along  he  admitted 
that,  when  -Sanford  talked  about  baying  a 
road  on  the  south,  he,  Sanford,  told  him  that, 
if  he  "shut  up'the  lane,  be  would  make  trou- 
ble for  him,"  and  reiterated  on  cross-exam- 
ination that  Mr.  Burford  had  told  him  before 
he  bought  his  land  that  Sanford  had  that 
fence  put  there  and  bad  the  right  to  that 
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aminatlon  by  defendant's  attorney,  Mr.  San- 
ford  reiterated  that  be  had  all  along  assert- 
ed his  right  to  the  road,  and  had  claimed  to 
own  it  as  against  English,  Mrs.  Baldwin, 
Burford,  Olppard,  and  Kem. 

Plaintiff  asked  and  was  refused  instruc- 
tions based  on  his  theory  of  the  law.  De- 
fendant asked  none.  Considerin;;;  the  instruc- 
tions immaterial  to  a  decision  here,  they  are 
omitted. 

Any  other  necessary  facts  wUl  appear  In 
the  opinion. 

(a)  The  law  of  easements  Is  applied  to 
work  out  justice  In  cases  differing  so  widely 
in  essential  elements  that  it  may  be  well  at 
the  outset  to  get  at  the  concrete  case  here 
by  a  process  of  exclusion.  For  instance,  as 
shown  by  the  record,  this  is  not  a  case  where 
an  easement,  resting  in  a  mere  permissive 
license  without  any  consideration  passing 
and  having  for  its  basis  a  mere  act  of  neigh- 
borly good  wUI,  is  sought  to  be  enforced. 
Nor  is  It  a  case  where  an  easement  is  not 
claimed  as  of  right,  and  where  the  user  was 
not  of  right.  Such  cases,  therefore,  as  Pltz- 
man  v.  Boyce,  111  Mo.  387,  19  S.  W.  1104, 
33  Am.  St.  R^.  536,  Field  v.  Mark,  125  Mo. 
502,  28  &  W.  1004,  and  Anthony  v.  Build- 
ing Co.,  188  Mo.  704,  87  S.  W.  921,  are  not  in 
point.  PlalntiflTs  case  at  bottom  rests  on 
prescription;  that  is,  on  adverse  user  as  of 
right  openly  and  uninterruptedly  for  more 
than  10  years.  The  blunt  question,  then,  is: 
Do  the  record  facts  make  such  a  case?  We 
think  so. 

(b)  In  the  first  place,  Sanford's  claim  to 
an  easement  originated  In  contract.  He  was 
not  an  interloper,  squatter,  or  mere  trespass- 
er. This  is  Important  as  furnishing  a  foun- 
dation for  a  claim  of  right,  because  the  stat- 
ute of  limitations,  borrowed  to  effectuate  pre- 
scriptive rights,  can  only  be  invoked  by  a 
person  claiming  by  right,  and  not  by  wrong. 
No  flux  of  time  will  ripen  a  bad  title  Into 
a  good  one  unless  possession  is  blessed  by  a 
claim  of  right.  In  the  second  place,  the  con- 
tract was  executed;  that  Is,  performed  and 
the  contract  consideration  passed,  the  lane 
was  opened,  the  fence  built  and  accepted. 
In  the  third  place,  the  consideration  was  ade- 
quate in  law,  viz.,  a  fence  built  by  plaintiff 
for  the  t>enefit  of  Mrs.  Baldwin  and  a  det- 
riment suffered  by  Sanford  by  furnishing 
the  material  and  outlay  in  building  that 
fence  in  return  for  a  benefit  conferred  on 
him,  to  wit,  a  private  way  from  his  timber 
land  to  the  Jackson  and  Pocahontas  road. 
For  aught  appearing  here,  the  consideration 
paid  was  equal  or  more  than  equal  to  the 
value  of  the  strip  of  land,  as  prices  ranged  in 
that  region  in  1889.  It  is  argued  for  re- 
spondent there  was  no  benefit  to  Mrs.  Bald- 
win, that  the  whole  affair  from  end  to  end 
was  simply  the  gracious  bounty  of  a  neigh- 


value  of  her  holding  evidently  was  Impaired 
by  a  bad  partition  fence.  Now,  breachy 
stock  and  a  low  or  broken  line  fence  are  the 
devil's  own  Invention  for  discards  and  squab- 
bles between  coterminous  proprietors — a  fe- 
cund womb  of  a  miserable  brood  of  infelici- 
ties, viz.,  bad  blood,  bickering,  bloodshed, 
fuss,  litigation.  In  this  case  some  of  those 
things  were  hatching.  Accordingly,  for  the 
good  of  her  pocket  and  peace  of  mind,  she 
gave  the  roadway  in  return  for  a  fence,  pre- 
sumably horse-high,  bull-strong,  and  hog- 
tight,  as  the  saying  runs.  Again,  under  that 
contract  fully  performed,  possession  was 
turned  over  to  Sanford.  That  the  neighbors 
used  this  open  lane  when  they  liked  in  no 
way  impairs  his  possession  of  right  Such 
acquiescence  on  his  part  did  not  destroy  his 
easement  Such  use  is  usual,  and  is  recogniz- 
ed by  our  statute,  in  ways  of  necessity.  Rev. 
St  1899,  i  9468  (Ann.  St  1906,  p.  4346).  The 
possession  Sanford  took  and  held  was  not 
the  possession  a  proprietor  would  take  and 
hold  of  bis  meadow,  cornfield,  or  dooryard, 
but  It  was  the  possession^  usually  taken  of 
an  open  lane,  cut  off  on  both  sides  by  fences, 
bridged  where  necessary,  kept  fit  for  use  by 
annual  repairs,  and  used  continuously  by 
him,  his  tenants,  and  those  having  business 
on  fals  land  as  his  means  of  egress  and  in- 
gress—his maricet  road.  It  was  the  best 
possession  the  subject-matter  was  susceptible 
of.  The  user  was  confessedly  open,  noto- 
rious, continuous,  and  without  a  word  said  or 
finger  lifted  in  antagonism  to  It  until  de- 
fendant, after  the  flight  of  14  years,  built  a 
fence  across  the  lane  and  visibly  asserted  a 
hostile  right  to  the  strip. 

(c)  Was  Sanford's  use  imder  an  adverse 
claim  of  right?  We  think  so.  The  reason 
of  the  thing  Is  that  a  dalm  of  right  in  es- 
sence rests  In  Intent  As  there  is  no  win- 
dow through  which  we  may  look  into  the 
soul  of  a  man  and  use  our  eyesight  in  spy- 
ing out  his  intent,  the  proof  of  intent,  ex 
necessitate,  rests  in  acts  and  words.  There 
may  be  cases  In  which  acts  speak  louder  than 
words — where  the  thing  done  drowns  out 
the  thing  said.  But  in  this  case  the  acts  of 
Sanford  unmistakably  point  to  a  claim  of 
right  in  the  way.  So,  the  things  said  by  him 
point  In  the  same  direction.  He  claimed  the 
road  as  of  right  whenever  a  question  was 
raised  relating  to  his  right  during  the  time 
he  was  using  It  Not  only  so,  but  his  claim 
was  recognized  by  the  owners  of  tract  A. 
We  find  no  difficulty  with  the  case  on  that 
score,  and,  unless  something  else  is  in  the 
way,  it  must  be  said  that  he  asserted  his  ad- 
verse right  to  the  road  by  acts  and  words 
continuously  for  more  than  10  years  accom- 
panied by  uninterrupted  possession  for  that 
time.  That  a  prescriptive  right  is  by  a  fic- 
tion of  the  law  deemed  to  rest  in  a  grant,  or 


small  significance  in  modem  Jnrisprudence; 
for  it  is  settled  law  tha^  the  right  to  a  way 
by  prescription  may  be  established  in  the 
same  way  as  the  title  to  land,  to  wit,  by  ad- 
verse iwssession  under  a  claim  of  right  unin- 
terrupted for  ten  yeara 

Says  Goode,"  J.,  in  a  well-decided  case 
(Power  V.  Dean,  112  Mo.  App.,  loc.  clt  297, 
86  S.  W.  1102):  "As  she  executed  no  deed, 
the  argument  is  that  an  easement,  or  right 
to  use  the  strip  as  a  private  way,  was  never 
granted,  because  such  a  grant  must  be  by 
deed.  This  proposition  is  sound,  too.  But 
an  easement  in  the  nature  of  a  private  way 
may  be  acquired  by  prescription  or  10  years' 
adverse  use,  which  is  equivalent  to  a  grant. 
In  most  cases  the  law  allows  the  prescriptive 
right  on  the  fiction  of  a  prior  grant  of  which 
the  evidence  is  lost  In  this  case  a  fictitious 
grant  need  not  be  presumed,  as  there  is 
proof  of  a  futile  attempt  at  an  actual  grant 
Old  theories  about  prescriptions  and  presum- 
ed grants,  though  still  alluded  to  in  opin- 
ions for  the  palte  of  seeming  consistency, 
do  not  have  much  force  In  modern  law.  The 
question  of  a  prescriptive  right  depends  on 
adverse  use  for  the  limitation  period.  House 
v.  Montgomery,  19  Mo.  App.  170,  179;  Pltz- 
man  v.  Boycc,  supra.  A  right  to  the  private 
way  acquired  by  adverse  use  is  a  vested  right 
and  not  a  license.  Autenrleth  v.  Railroad,  36 
Mo.  App.  254,  260."  The  learned  Judge's 
formulation  of  the  law  Is  acceptable  to  us, 
and  is  in  accord  with  modern  doctrine. 

(d)  There  is  a  further  doctrine  comporting 
with  reason  and  Justice  and  recognized  as 
clear  equity,  viz.,  that  a  license  to  use  a  way 
or  an  easement  though  without  consideration 
at  its  inception,  may  not  be  revoked  at  will 
where,  from  the  very  nature  of  the  license, 
the  licensee  was  expected  to  go  to  great  ex- 
pense In  order  to  enjoy  it,  and  where  that 
expense  has  been  incurred.  In  such  case 
equitable  estoppel  arises  and  the  relations 
of  the  parties  may  not  be  severed  and  the 
easement  destroyed  at  the  whim  and  by  the 
act  of  the  licensor  alone  They  must  be  sev- 
ered, if  at  all,  on  equitable  principles.  Cape 
Girardeau  &  T.  B.  T.  R.  Co.  v.  St  L.  &  G. 
Ry.  Co.  (not  yet  officially  reported)  121  S.  W. 
300;  Baker  v.  Railroad,  57  Mo.  265;  Fuhr 
V.  Dean,  26  Mo.  116,  69  Am.  Dec.  484;  Chiles 
V.  Wallace,  83  Mo.,  loc.  clt  92  et  seq.;  School 
District  V.  Lindsay,  47  Mo.  App.  134;  State 
V.  Macy,  72  Mo.  App.  427;  Gibson  v.  St 
L.  A.  &  M.  Ass'n,  33  Mo.  App.  165;  House 
V.  Montgomery,  supra. 

(e)  In  arriving  at  the  conclusions  announc- 
ed, we  are  not  unmindful  that  Mrs.  Baldwin 
did  not  have  the  legal  title  to  the  land  at 
the  time  she  contracted  with  Sanford.  She 
was  in  possession,  clothed  with  the  powers  of 
an  apparent  owner,  and  exercised  those  pow- 
ers by  leasing  the  land  to  tenants  and  en- 
joying the  usufruct   We  think  she  was  allow- 


to  have  had  knowledge  she  was  dealing  with 
It  by  contracting  in  relation  to  It  and  this 
with  his  acquiescence  and  consent  The  evi- 
dence is  clear  that  Sanford  thought  he  was 
dealing  with  the  owner  when  be  contracted 
with  her.  Burford,  Cllppard,  and  Kern  are 
subvendees  holding  under  her.  They  bought 
the  land  with  actual  notice  of  iSanford's 
claim.  We  deem  It  sound  doctrine  that  they 
were  put  upon  inquiry  when  they  saw  an 
open  fenced  lane  in  actual  use  by  Sanford 
and  his  tenants,  and  are  charged  with  the 
facts  inquiry  would  reveaL  But,  and  this 
Is  closer  to  the  point,  Kern  had  actual  no- 
tice of  Sanford'8  claim.  Burford  told  him  of 
it  and  Sanford  told  him  of  it  before  he 
bought  Under  such  circumstances,  the  run- 
ning of  the  statute  of  limitations  flowed  on 
in  an  even,  uliinterrupted  current  Under 
the  facta  of  this  record,  it  would  run  against 
English  had'he  lived  and  sued  after  14  years, 
and,  a  fortiori,  would  it  run  against  Mik 
Baldwin  and  those  claiming  under  her.  We 
hold  the  10  years  ripened  Sanford's  right  to 
an  easement  and  that  It  became  vested  in 
him. 

The  premises  considered,  the  Judgment  is 
reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  one  establishing  plaintiff's 
easement  in  the  strip  of  land  described  in 
the  petition,  and  decreeing  that  defendant  re- 
move his  obstructions  out  of  the  way.  The 
case-made  Is  not  directed  to  the  proof  of  any 
amount  of  damages.  The  Judgment  there- 
fore, should  be  entered  for  nominal  damages 
of  one  cent  and  costs.    All  concur. 


RUTTER  et  al.  v.  CAROTHERS  et  al. 

(Supreme  Onrt  of  Missouri,  Division  Na  1. 

Nov.  27, 1909.) 

1.  Appeai,  and  Ebbob  (I  171*)— Chahob  o» 
Theobt  on  Appeal. 

Where  the  action,  being  to  quiet  title,  was 
necessarily  based  upon  an  adverse  claim  by  de- 
fendants, and  the  petition  alleged  plaintiffs'  ous- 
ter and  defendants'  hostile  possession,  plaintiffs 
are  estopped  from  contending,  on  appeal,  that 
the  purchase  of  the  land  by  defendants  at  fore- 
closure sale  prima  facie  inured  to  plaintiffs' 
benefit  as  tenants  in  common  with  defendants, 
because  the  agreed  statement  of  facts  did  not 
expressly  negative  such  tenancy  by  asserting  an 
adverse  holding. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1053-1055;  Dec  Dig.  f 
171.*] 

2.  Stipulations  (g  14*)— Constbuctiok. 

The  pleadings  and  the  trial  theory  of  the 
action  are  necessarily  a  part  of  the  agre«d  state- 
ment of  facts,  and  should  be  considered  in  con- 
struing it. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  §  34 ;   Dec.  Dig.  i  14.*] 

3.  Judgment  (S  1*)— Nature. 

A  judgment  is  the  conclusion  of  the  law  on 
the  pleadings  and  evidence. 

[Ed.  Note.— For  other  oases,  see  Judgment, 
Cent  Dig.  §§  1,  3;   Dec.  Dig.  f  1.*] 
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ces  of  the  case  without  regard  to  the  statute  ot 
limitations  or  any  fixed  period. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.   S§   242-244 ;    Dec  Dig.  S  87.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  5,  pp.  39C&-3972;   vol.  8,  p.  7700.] 
6.  QxjTETiNQ    Title    ({    29*)  —  Defenses  — 

LiACHES. 

In  an  action  to  quiet  title  brought  Septem- 
ber 4,  lOOi,  by  the  children  of  the  ancestor's 
child  by  his  first  wife  against  bis  second  wife 
and  his  children  by  her  to  recover  a  third  in- 
terest in  land,  it  appeared  that  the  ancestor  died 
before  plaintiffs'  mother,  leaving  land  subject  to 
mortgage  ;  that  the  land  was  purchased  by  one 
of  defendants  May  12,  1898,  unon  foreclosure; 
and  that  plaintiffs'  mother  died,  a  married  wo- 
man, July  26,  1898,  leaving  plaintiffs  as  her  only 
heirs.  Held,  that  the  facts  showed  no  element 
of  equitable  laches  so  as  to  bar  the  action. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  S  63;  Dec.  Dig.  §  29.»] 

6.  Statutes  (§  181*)— Constkuction— Leqis- 
I.ATIVB  Intendment — Consequences. 

The  letter  of  the  statute  must  give  way 
somewhat  to  its  obvious  intendment,  and  it 
should  not  be  construed  so  as  to  unnecessarily 
cause  nn  reasonable  results  or  impute  injustice 
to  the  Legislature. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  «  263 ;  Dec.  Dig.  S  181.»] 

7.  Statutes  (S  225*)— Constkuction— Relat- 
ed Statutes. 

All  statutes  related  to  the  same  subject- 
matter  should  be  construed  together,  if  possible, 
so  as  not  to  render  any  provision  of  the  law 
meaningless  or  repugnant. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  §  303 ;   Dec.  Dig.  S  225.*! 

8.  liimtration  of  actions  (§  6*)— constbuc- 
tion  of  Statutes. 

Statutes  of  limitation,  being  enacted  to 
protect  litigants  from  the  infirmities  of  memory 
as  well  as  to  end  liti);ation,  are  based  upon 
sound  public  policy,  and  should  be  construed  so 
as  to  effectuate  the  legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i  13 ;   Dec.  Dig.  {  5.*] 

9.  Limitation  of  Actions  (§  78*)— Tacking 
Disabiutieb. 

Tacking  or  cumulating  disabilities  under  the 
statutes  of  limitations  is  not  allowable. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  Si  422,  423;  Dec.  Dig.  $ 
78.»] 

10.  Limitation  of  Actions  (S  73*)— Actions 
FOB  Real  Estate— Tibcb  of  Running- Dis- 
abilities— Removal. 

Rev.  St.  1899,  S  4262  (Ann.  St.  1900,  p. 
233.')),  provides  that  no  action  to  recover  land 
shall  be  maintained  unless  plaintiff  or  his  ances- 
tor was  possessed  thereof  within  10  years  be- 
fore the  commencement  of  the  action.  Section 
42G3  provides  that  an  action  must  be  commenced 
within  one  year  after  making  entry,  and  within 
ten  years  from  the  time  the  Tight  of  entry  de- 
scended or  accrued.  Section  426.5  provides  that 
the  time  during  which  a  disability  continues  is 
not  deemed  any  part  of  the  time  limited,  and 
the  action  may  be  brought  within  three  years 
sfter  such  disability  is  removed,  provided  it  shall 
not  be  maintained  after  24  years  after  its  ac- 
crual, and  section  4267  provides  that,  if  one  die 
during  the  continuance  of  such  disability  with- 
out any  judgment  on  the  cause  of  action,  his  heir 


additional  time  m  certain  contingencies,  so  that 
the  heirs  of  a  married  woman  to  whom  an  action 
to  recover  land  accrued  May  12,  1898,  could 
bring  the  action  within  10  years  thereafter,  and 
were  not  bound  to  bring  it  within  3  years  after 
her  death,  which  occurred  on  July  26,  1898. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  U  399-412;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty; Nat  M.  Sbelton,  Judge. 

Action  by  Retta  Rutter  and  others  against 
John  H.  Carothers  and  others.  From  an  or- 
der granting  a  new  trial,  after  judgment  for 
plaintiffs,  they  appeal.  Reversed  and  re- 
manded, with  directions  to  overrule  motion 
for  new  trial  and  reinstate  judgment 

Dysart  &  Mitchell  and  H.  A.  Wright,  for 
appellants.    V.  L.  Drain,  for  respondents. 

I^MM.  P.  J.  In  a  suit  under  section  650 
to  declare  and  establish  title  In  176  acres 
of  land  In  Shelby  county,  judgment  went 
for  plaintiffs  for  an  undivided  one-third  In- 
terest, subject  to  a  charge  of  $383  In  favor 
of  defendants.  Afterwards  a  new  trial  was 
awarded  on  defendants'  motion.  From  that 
order  plaintiffs  appeal. 

Summarized,  the  petition  charges,  and  the 
agreed  statement  of  facts  shows,  that  James 
H.  Carothers  was  twice  married.  His  first 
wife  died.  By  her  he  had  one  child,  Alvira. 
Alvlra  married  Chatman  Speight,  and  died 
leaving  children,  married  and  unmarried, 
minors  and  adults,  who,  with  their  father, 
Chatman  Speight,  are  parties  plaintiff.  By. 
his  second  wife,  Millie  O.,  be  bad  two  sons, 
John  F.  and  James  A.,  who,  with  Millie  G.. 
are  parties  defendant  On  an  undisclosed 
day  In  1892  James  H.  Carothers  died  seised 
of  the  S.  E.  14  and  the  E.  16  acres  off  of 
the  E.  ^  of  the  S.  W-  %  in  section  36,  town- 
ship 58,  range  12,  In  Shelby  county — all  In 
possession  of  Qefendants.  It  Is  charged  In 
the  petition  that  defendants  claim  title,  to 
the  exclusion  of  plaintiffs,  and  are  seeking 
to  exclude  and  bar  plaintiffs  from  any  right 
or  Interest  in  the  land;  that  defendants' 
claim  of  exclusive  title  Is  based  upon  a  pur- 
chase made  by  the  defendant  John  F.  Ca- 
rothers at  a  trust  deed  sale  under  a  default- 
ed trust  deed  executed  by  his  parents,  James 
H.  and  Millie  G.;  that  It  such  Is  the  basis 
of  defendants'  claim.  It  Is  not  valid,  for  that 
the  children  of  Alvlra  are  entitled  by  Inher- 
itance and  descent  to  a  one-third  undivided 
interest  In  the  real  estate,  and  that  the  pur- 
chase by  John  F.  at  foreclosure  sale  Inured 
to  the  benefit  of  all  the  heirs  of  James  H. 
Carothers  as  tenants  In  common.  The  pray- 
er of  the  petition  was  that  the  court  declare 
and  quiet  the  title  as  between  plaintiffs  and 
defendants,    and    ascertain    and    determine 


*For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
122  S.W.-«7 


€kui.a     <k^x\A.     ca\.u     V/&      i^ucxu     w     av&wva      tjvn^^^^ 

from  claiming  any  right,  title,  or  Interest  In 
the  part  adjudged  to  plaintiffs;  that  the 
cloud  upon  their  title  be  removed,  and  "for 
such  other  relief  as  they  may  appear  to  be 
entitled  to  in  the  premises."  The  answer  of 
MiUie  G.  admits  her  marriage  with  James 
H.,  that  she  is  bis  widow,  and  that  he  died 
seised  of  the  land  described,  and  charges 
that  Alvlra.  the  mother  of  plaintiffs,  died 
In  July,  189S;  further,  that  plaintiffs  have 
no  right  to  maintain  this  action  because  of 
section  4267  of  the  statute  of  limitations 
(Rev.  St  1890  [Ann.  St.  1906,  p.  23421).  As 
a  further  defense,  she  pleads  generally  that 
plaintiffs  have  been  guilty  of  such  laches  as 
prevent  a  recovery.  Defendants  John  P. 
and  James  A.  tie  a  joint  answer,  admitting 
that  James  H.  Carothers  died  seised  of  the 
land,  but  they  deny  plaintiffs  have  any  in- 
terest or  rightful  claim  in  the  premises,  In 
that  they  say  James  H.  and  Millie,  his  wife, 
executed  a  deed  of  trust  on  the  land  secur- 
ing to  the  Jarvis-Conkllng  Trust  Company 
borrowed  money,  which  trust  deed  was 
spread  of  record;  that,  after  the  death  of 
James  H.,  the  note  evidencing  said  borrow- 
ed money  and  so  secured  was  assigned  to 
one  Whitby;  that  on  May  12, 1898,  said  deed 
of  trust  was  duly  foreclosed;  that  John  F. 
Carothers  purchased  at  said  foreclosure  sale 
for  $1,400.50  and  received  a  trustee's  deed 
on  the  payment  of  said  sum;  that  John  F. 
afterwards  conveyed  an  Interest  in  the  land 
to  James  A.;  that  the  right,  if  any,  of  plain- 
tiffs to  bring  this  action,  terminated  In 
three  years  after  the  death  of  their  mother 
in  the  month  of  July,  1898.  Wherefore  they 
plead  the  three-year  statute  of  limitations, 
to  wit,  section  42C7,  Rev.  St  1899,  as  a  de- 
fense, and  that  plaintiffs  have  been  guilty  of 
laches  abating  the  suit  The  trial  was  to 
the  court  as  in  equity,  and  (as  said)  was  up- 
on an  agreed  statement  of  facts.  lb  addi- 
tion to  the  facts  admitted,  already  set  forth, 
It  stipulated  that  rent  offset  betterments; 
that.  If  the  court  ruled  against  defendants 
on  law  questions  tendered  by  their  answer, 
then  a  decree  might  go  adjudging  one-third 
of  the  land  in  controversy  to  plaintiffs,  sub- 
ject however,  to  a  charge  of  $383  to  be  paid 
defendants  by  them  (I.  e.,  one-third  of  a 
mortgage  debt  presently  explained),  nothing 
In  such  stipulation  to  preclude  either  party 
from  appeal.  It  was  further  agreed  that 
James  H.  Carothers  died  aelsed  of  the  real 
estate  In  controversy  subject  to  a  recorded 
mortgage  (viz.,  said  deed  of  trust)  given  by 
himself  and  wife  to  secure  a  note  therein 
described,  which  mortgage  was  foreclosed 
on  the  12th  of  May,  1898;  that  at  such  fore- 
closure sale  John  F.,  one  of  the  defendants, 
])urchnsed  the  land;  that  afterwards  John 
F.  conveyed  an  undivided  one-half  interest 
to  James  A.,  his  brother  and  codefendant; 


era;  that  Alvira  died  July  26,  1888,' leaving 
the  plaintiffs  as  her  only  heirs;  that  the 
foreclosure  was  not  made  until  nine  months 
after  the  death  of  James  B.;  that  the  pres- 
ent suit  was  filed  September  2,  1904;  that 
Alvira  was  at  the  time  of  the  foredosore 
and  up  to  her  death  a  married  woman;  that 
certain  of  her  children  are  minors,  who  sue 
by  their  next  friend;  that  the  trustee's  deed 
to  John  F.  is  dated  May  12,  1898^  and  is 
duly  of  record,  and  that  the  purchase  price 
was  $1,400.50.  It  was  further  stipulated 
that  by  a  proper  proceeding  In  the  probate 
coilrt  of  Shelby  county  the  personal  estate 
of  James  H.  Carothers  was  found  to  be  the 
absolute  property  of  the  widow,  and  that 
administration  was  dispensed  with.  Such 
is  a  summary  of  the  record. 

1.  Assuming,  as  a  .postulate,  that,  as  a  gen- 
eral rule,  tenants  in  common  bear  a  confi- 
dential relation  to  each  other,  that  the  pos- 
session of  one  is  the  possession  of  the  oth- 
ers, and  that  the  protection  of  the  common 
title  by  one  co-tenant  In  the  payment  of 
taxes  or  other  liens  or  a  purchase  at  execu- 
tion or  foreclosure  sale,  on  the  one  band, 
creates  a  common  burden  on  all  the  tenants 
in  common,  and,  on  the  other  band,  creates 
a  common  benefit  to  be  shared  by  all,  and, 
assuming  that  such  purchase  as  a  g«ieral 
rule  is  presumed  to  be  for  the  benefit  of  all 
(Hinters  v.  HInters,  114  Mo.  26,  21  S.  W. 
456 ;  CockriU  v.  Hutchinson,  135  Mo.  67.  3e 
S.  W.  375,  68  Am.  St  Eep.  664),  It  U  argued 
by  plaintiffs'  counsel  that  since  the  agreed 
statement  of  facts  does  not  in  terms  assert 
an  adverse  holding  or  claim  on  the  part  of 
defendants  as  against  plaintiffs,  therefore 
there  arises  a  prima  facie  presumption  that 
said  purchase  of  John  F.  Carothers  inured 
to  all  the  heirs  of  James  H.  Carothers,  and 
(they  say)  the  Judgment  rendered  in  the  first 
instance  In  favor  of  plaintiffs  can  well 
stand  on  that  proposition  If  on  no  other. 
But,  under  the  facts  of  this  record,  we  deem 
that  contention  unsound.  Plaintiffs  are  es- 
topped to  take  that  position;  for  it  runs 
counter  to  the  very  theory  upon  which  they 
bottomed  their  case,  and  on  which  they  in- 
voked the  aid  of  the  law.  Observe  there 
were  no  grounds  upon  which  an  action  t» 
quiet  title  would  He  unless  there  was  an 
adverse  claim  asserted  by  defendants.  Ac- 
cordingly the  petition  alleges  plaintiffs'  ous- 
ter by  defendants,  and  the  suit  proceeds  on 
the  theory  of  an  adverse  claim  and  hostile 
possession  by  them.  So  the  answers  are  in 
the  nature  of  a  confession  and  avoidance, 
viz.,  admitting  the  original  co-tenancy,  but 
alleging  the  exclusion  of  plaintiffs  from  pos- 
session and  from  title  and  interest  under  a 
hostile  claim  predicated  of  a  purchase  at  the 
foreclosure  sale.  On  that  theory  the  case 
was  brought  and  tried,  and  It  will  not  do  to 


must  be  read  into  and  illuminate  the  words 
of  the  stipulation.  To  rule  otherwise  would 
be  the  same  as  to  allow  A.  to  recover  a 
judgment  against  B.  on  one  theory,  and, 
when  the  Judgment  Is  challenged  and  set 
aside,  allow  A.  to  re-establish  the  Judgment 
on  a  different  theory  and  one  outside  of  the 
pleadings,  which  in  this  case  would  be  the 
theory  that  there  was  no  occasion  for  any 
suit  to  quiet  title,  and  no  use  of  any  Judg- 
ment at  all  in  that  behalf.  As  It  Is  an  un- 
bending rule  of  appellate  practice  that  a 
cause  must  proceed  above  on  the  same  the- 
ory it  was  tried  below,  and  that  a  Judgment 
is  the  conclusion  of  the  law  on  the  plead- 
ings and  facts,  the  point  is  ruled  against 
plaintiflTs. 

2.  It  is  argued  here  that  plaintiffs  were 
guilty  of  such  laches  as  bar  recovery.    At- 
tending to  that  contention,  it  will  be  observ- 
ed that,  though  the  answers  plead  laches  as 
a  defense,  yet  laches  Is  not  admitted  by  the 
pleadings,    and   there   are   no    facts   In    the 
agreed  statement  relating  to  laches  and  on 
which    to  predicate  such  defense.     Laches 
gives  rise  to  an  equitable  doctrine,  free  from 
artificial  or  fixed  rules,  having  regard  to  the 
relations  of  the  parties  to  each  other  and  to 
the  subject-matter  to  be  applied  to  each  case 
in  accordance  with  its  own  particular  cir- 
cumstances in  order  to  reach  substantial  Jus- 
tice— for  Instance,  where  plaintiff  lies  by  an 
unreasonable  length  of  time  awaiting  a  rise 
In  land  or  some  future  event  to  determine 
his  course,  or  where  by  acquiescence  or  by 
sleeping  upon  his  rights  he  creates  the  be- 
lief in  others  that  those  rights  are  abandon- 
ed whereby  he  influences  them  to  act  on 
such  belief,  or  where  something  has  inter- 
vened whereby  the  party  asking  relief  would 
obtain  an  unconscientious  advantage  If  the 
relief  were  given.    Under  these  or  like  con- 
ditions, where  there  is  some  natural  Justice 
behind  the  claim,  the  defense  of  laches  is 
allowed  independently  of  the  statute  of  lim- 
itations.    CockriU  T.   Hutchinson,   135  Mo., 
loc.  cit.  75  et  seq.,  36  S.  W.  375,  58  Am.  St 
Rep.  564;    Stevenson  v.  Smith,  180  Mo.,  loc. 
clt.  447  et  seq.,  88  S.  W.  86;    Landrum  v. 
Bank,  63  Mo.,  loc.  clt.  56  et  seq.;    Bucher 
V.  Hohl,  199  Mo.,  loc.  clt  330,  97  S.  W.  922, 
116  Am.  St  Rep.  492.    The  case  at  bar  be- 
ing barren  of  essential  facts  upon  which  to 
predicate  the  defense  of  staleness  or  laches, 
the  point  is  ruled  against  defendants.    With 
the  foregoing  subsidiary  questions   at  rest, 
we  confront  the  main  proposition  in  the  case. 
3.  The  foreclosure  was  on  May  12,  1898, 
and  the  trustee's  deed  bears  date  that  day. 
Alvlra  died  on  the  26th  day  of  the  follow- 
ing July.    Suit  was  brought  by  her  children 
on  September  2,  1901— that  is,   more   than 
three  years  after  her  death,  but  within  ten 
years  of  the  time  a  cause  of  action  accrued 


until  her  death  on  July  26,  1898;  that  (she 
being  then  under  disability)  her  heirs,  under 
Rev.  St  1899,  S  4267,  had  three  years  after 
her  death,  and  no  more,  to  sue  and  establish 
their  rights  in  the  property.  ^Learned  coun- 
sel for  plaintiffs  contend,  contra,  that  the 
statute  of  limitations  would  not  run  for  ten 
years  after  May  12,  1898,  and  that  the  three- 
year  provision  of  the  statute  must  be  con- 
strued so  that  It  will  not  impinge  upon  nor 
destroy  the  ten-year  provision,  which  latter, 
they  say,  is  a  general  rule  of  statutory  law 
relating  to  limitations  on  real  actions.  A 
solution  of  the  problem  thus  presented  calls 
for  a  construction  of  certain  sections  of  our 
statute  of  limitations  relating  to  real  ac- 
tions, viz.,  sections  4262,  4265,  4267,  Rev.  St 
1899  (Ann.  St  1906,  pp.  2335,  2338,  and  2342). 
The  general  language  employed  In  these  sec- 
tions creates  obscurity,  and  sometimes  makes 
their  construction  exceedingly  troublesome 
when  the  courts  are  called  upon  to  apply 
them  to  a  given  case.  The  trouble  Is  accen- 
tuated not  a  little  by  the  use  of  unhappy 
expressions  on  the  part  of  the  lawmaker. 
We  have  come  to  the  conclusion  that  the 
contention  of  defendants'  counsel  is  unsound, 
and  that  an  equitable  construction  of  the 
statute  (by  which  we  mean  an  Interpretation 
of  the  written  law  in  accordance  with  its 
spirit  and  true  Intendment)  sustains  the  posi- 
tion of  plaintiffs'  counsel.    This  because: 

(a)  Conceding  that  courts  n^ay  not  enlarge 
the  written  law  by  additions  or  diminish  it 
by  writing  exceptions  Into  the  law  obvious- 
ly absent  from  the  legislative  mind,  conced- 
ing, moreover,  that  the  law  must  be  obeyed 
notwithstanding  the  apparent  rigor  and  hard- 
ship of  Its  application  (ita  lex  scrlpta  est), 
conceding  withal  that,  if  the  intent  of  the 
lawmaker  is  plain  and  single,  then  courts  are 
relieved  from  the  burden  of  finding  a  reason 
for  the  law  (stat  pro  ratlone  voluntas) ;  yet 
the  practical  administration  of  the  law 
through  the  courts  would  quite  miss  refined 
and  elevated  Justice  in  many  instances  if  the 
naked  and  cold  words  of  the  statute  were 
not  warmed  into  life  and  good  sense  by  seek- 
ing, finding,  and  reading  into  the  law  its 
true  spirit  and  intendment  Not  only  so,  but 
obviously  this  delicate  and  high  Judicial  task 
Is  not  to  be  put  to  one  side  because  it  may 
be  one  dllficult  of  performance;  for  in  law, 
as  in  life,  the  more  difiicult  the  task  imposed 
by  duty,  the  more  occasion  for  caution  and 
pains.  "The  construction  of  all  statutes  of 
this  state,"  says  the  lawmaker  (Rev.  St  1899, 
§  4160  [Ann.  St  1906,  p.  2252]),  "shall  be  by 
the  following  additional  rules,  unless  such 
construction  be  plainly  repugnant  to  the  In- 
tent of  the  Legislature  or  of  the  context  of 
the  same  statute"  (here  follow  certain  rules). 
Referring  to  the  exceptions  Just  mentioned, 
the  Legislature  in  a  prior  section  (4159)  again 
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points  to  <the  Judicial  duty  and  power  of  con- 
struing statutes  by  certain  fixed  rules,  "un- 
less there  be  something  In  the  subject  or  con- 
text repugnant  to  such  construction."  That 
rule  of  interpretation,  as  has  been  often  said 
In  the  Tenerable  language  of  great  Judges,  Is 
but  the  application  of  the  divine  injunction 
that  the  letter  kllletb  while  the  spirit  maketh 
alive.  Accordingly,  from  the  Year  Books  to 
this  year  of  grace,  those  are  recognized  can- 
ons of  construction  which  ordain  that  the 
naked  letter  of  the  law  must  gently  and  a 
little  give  way  to  its  obvious  Intendment; 
that  those  who  Interpret  the  laws  must  not 
Impute  injustice  to  the  lawmaker  by  so  In- 
terpreting his  language  as  to  unnecessarily 
produce  harsh  and  unreasonable  results,  or 
Impute  to  him  a  disposition  callous  to  nat- 
'ural  Justice.  We  must  say  other  rules  of  In- 
terpretation construe  all  statutes  relating  to 
the  same  subject-matter  in  pari  materia, 
throw  the  light  of  the  context  upon  the  pas- 
sage to  be  intetpreted,  and  so  rule.  If  pos- 
sible, that  other  provisions  of  the  law  are 
not  destroyed  or  made  meaningless,  or  repug- 
nant, thus  marring  the  symmetry  of  the 
whole  body  of  the  enactment.  Perry  v. 
Strawbrldge,  209  Mo.,  loc.  cit  636  et  seq.,  108 
S.  W.  641,  16  Ii.  R.  A.  (N.  S.)  244,  123  Am. 
St  Rep.  510 ;  Keeney  v.  McVoy,  206  Mo.,  loc. 
dt  64  et  seq.,  103  S.  W.  946.  It  may  not 
be  amiss  to  remind  ourselves  of  a  general 
proposition  applicable  to  statutes  of  limita- 
tions. It  has  been  said  that  such  statutes 
are  as  beneficial  as  any  to  be  found  in  the 
books;  that  they  rest  upon  sound  public 
policy  and  tend,  to  the  peace  and  welfare  of 
society;  that  th^  are  construed  so  as  to 
efTectuate  the  intention  of  the  Legislature,  al- 
though they  in  individual  cases  may  produce 
hardship.  While  one  obvious  purpose  to  be 
subserved  is  repose,  yet  the  philosophy  of 
these  statutes  connects  Itself  with  the  Infirm- 
ities of  human  memory.  Accordingly,  it  has 
been  well  said  that:  "If  parties  will  not  set- 
tle their  business  matters  within  reasonable 
periods  before  human  testimony  Is  lost  and 
human  memory  fail,  on  pain  of  losing  the 
right  to  a  remedy  thereon,  not  the  law,  but 
the  party.  Is  responsible  for  tJie  hardship 
entailed."  Wood  on  Limitations  (3d  Ed.)  i  4. 
Giving  effect  to  the  foregoing  general  ob- 
servations by  holding  in  mind  the  rules  of 
interpretation  set  forth,  a  scholar  in  statu- 
tory law  or  In  general  Jurisprudence  would 
not  expect  to  find  in  the  statute  of  limitations 
a  rule  of  written  law  dealing  with  a  person 
under  the  disability  of  infancy  or  other  dis- 
ability, or  the  heirs  of  those  under  such  dls- 
ablll^,  more  harshly  than  it  dealt  with  oth- 
ers not  so  handicapped.  Conceding  that  such 
scholar  would  approach  his  investigation 
charged  with  knowledge  that  the  policy  of 
the  law  does  not  allow  the  cumulating  or 
tacking  of  disabilities,  yet  he  would  be  aston- 
ished to  find  that  a  Legislature  bad  given  to 
a  person  not  under  disability  10  years  to 
bring  his  real  action,  and,  if  be  die  within 


the  10  years,  the  same  law  gave  his  be!r 
what  was  left  of  the  10-year  term  to  sue, 
and  that  the  same  Legislature  had  granted 
to  a  person  under  disability  the  grace  of  24 
years  In  which  to  sue  If  the  disability  con- 
tinue so  long,  or  3  years  after  the  disability 
was  removed,  if  removed  after  10  years  and 
within  the  24;  and  then  had  faced  aboat. 
and  bad  said  to  the  mother  or  infant  dilld 
under  disability:  If  you  are  so  unfortunate 
as  to  die  presently  after  your  cause  of  ac- 
tion had  accrued,  say,  in  a  day,  a  month  or 
a  year,  your  heirs  (themselves  peradventnre 
under  disability)  shall  have  only  three  years 
plus  the  day,  the  month,  or  year  you  lived 
after  your  cause  of  action  accrued.  What 
is  this  but  supplementing  the  terrors  of  death 
with  a  heavy  burden  at  the  hands  of  the 
law — a  burden  not  laid  on  the  shoulders  of 
others  more  fortunate?  Yet  to  that  com- 
plexion we  must  come  if  we  adopt  the  theory 
of  defendants'  counsel.  If  Alvira  had  been 
a  man  or  unmarried  (1.  e.  sui  Juris),  she,  and 
her  heirs  in  case  of  her  death,  would  have 
10  years  In  which  to  sue  after  her  cause  of 
action  accrued.  But,  being  a  woman  and 
married,  her  belrs  (some  of  them  minors).  It 
is  contended,  have  only  three  years  after  her 
death  in  which  to  sue,  which  added  to  the 
days  between  May  12  and  July  26,  189S, 
make  the  total  term  of  limitations  allowed  in 
the  case  at  bar  3  years,  2  months,  and  14 
days.  Instead  of  10  years.  A  bare  statement 
of  the  proposition  shows  the  harsh  Inequal- 
ity In  such  interpretation  of  the  statute — a 
discrimination,  too,  against  a  class  of  persons 
the  law  holds  In  tender  regard.  It  seems  to 
me  a  court  would  be  Justified  in  hesitating 
and  doubting  much,  and  looking  long  and 
well  to  the  reason  and  words  of  the  law,  be- 
fore reaching  that  conclusion. 

(b)  Fortunately  such  conclusion  Is  not  a 
necessary  one  as  will  presently  be  seen.  Sec- 
tion 4262  reads :  "No  action  for  the  recovery 
of  any  lands,  tenements  or  hereditaments,  or 
for  the  recovery  of  the  possession  thereof, 
shall  be  commenced,  had  or  maintained  by 
any  person,  whether  citizen,  denizen,  alien, 
resident  or  non-resident  of  this  state,  unless 
it  appear  that  the  plalntlfT,  his  ancestor, 
predecessor,  grantor  or  other  person  under 
whom  he  claims  was  seized  or  possessed  of 
the  premises  in  question  within  ten  years  be- 
fore the  commencement  of  such  action."  Con- 
templating an  entry  upon  land  In  certain  con- 
tingencies, the  next  section  provided  for  com- 
mencing an  action  after  entry,  and  directs 
that  an  action  must  be  commenced  within 
one  year  after  making  sndi  Mitry,  "and  with- 
in ten  years  from  the  time  the  right  to  make 
such  entry  descended  or  accrued."  Section 
42G5  reads :  "If  any  person  entitled  to  com- 
mence any  action  in  this  article  specified 
or  to  make  any  entry  be,  at  the  time  such 
right  or  title  shall  first  descend  or  accrue, 
either  within  the  age  of  twenty-one  years, 
or  insane,  or  imprisoned  on  any  criminal 
charge  or  In  execution  upon  some  convicti<Mi 
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of  a  criminal  offense  for  any  time  less  than 
life,  or  a  married  woman,  the  time  during 
Avhich  such  disability  shall  continue  shall 
not  he  deemed  any  portion  of  the  time  in 
this  article  limited  for  the  commencement 
of  such  action  or  the  making  such  entry;  but 
such  person  may  bring  such  action  or  make 
such  entry  after  the  time  so  limited,  and 
within  three  years  after  such  disability  is 
removed :  Provided,  that  no  such  action  shall 
be  commenced,  bad  or  maintained  or  entry 
made  by  any  person  laboring  under  the  dis- 
abilities specified  in  this  section,  after  twen- 
ty-four years  after  the  cause  of  such  action 
or  right  of  entry  shall  have  accrued."  Sec- 
tion 4267  (the  one  relied  upon  by  defendants) 
reads :  "If  any  persoU'  entitled  to  commence 
such  action  or  to  make  such  entry  die  dur- 
ing the  continuance  of  any  disability  speci- 
fied in  section  4263,  and  no  determination  or 
Judgment  be  had  of  the  title,  right  or  ac- 
tion to  him  accrued,  his  heirs,  or  any  per- 
son claiming  from,  by  or  under  him,  may 
commence  such  action  or  make  such  entry 
after  the  time  in  this  article  limited  for  that 
purpose,  and  within  three  years  after  his 
death,  but  not  after  that  period."  Obvious- 
ly section  42C2  gives  to  all  persons  sul  Juris 
or  non  sul  Juris,  under  disability  or  not, 
whether  ancestor  or  heir,  a  main  right,  viz., 
10  years  in  which  to  Institute  suit  for  the 
recovery  of  land  or  for  the  recovery  of  the 
possession  thereof,  said  10  years  commenc- 
ing with  the  accruing  of  a  cause  of  action. 
That  section  and  the  ensuing  sections  (with 
some  modlflcations  immaterial  here)  have 
been  the  statute  law  of  this  state  for  three- 
fourths  of  a  century.  Without  any  legisla- 
tive direction  to  that  effect  that  section  and 
those  following  it  would  be  construed  to- 
gether as  relating  to  the  same  subject-mat- 
ter, and  so  dove-tailed  together  by  interpre- 
tation as  to  make  a  symmetrical  code.  But 
we  see  the  Legislature  itself  Intended  they 
should  be  construed  together.  They  refer 
to  each  other  in  words.  They  are  all  found 
in  article  1,  c.  48,  Rev.  St.  1899.  Section 
4203  is  plainly  Jntended  as  a  benefit  to  those 
under  disability.  It  is  a  shield,  not  a  sword. 
It  does  not  shorten  the  10-year  rule  pre- 
scribed in  section  42C2,  but  adds  something 
of  value  by  tolling  the  statute  in  the  Inter- 
est of  those  under  disability-  by  ordaining 
that  the  time  such  disability  shall  continue 
"shall  not  be  deemed  any  portion  of  the  time 
in  this  article  limited  for  the  commencement 
of  such  action."  The  "time  in  this  article 
limited"  Is  10  years,  and  section  4265  ordains 
that  a  person  under  the  specified  disability 
may  bring  his  action  "after  the  time  so 
limited,  and  within  three  years  after  such 
disability  is  removed."  We  think  it  obvious 
that  section  4265  assumes  that  persons  un- 
der disability  have  the  10  years  at  all  events 
and  under  any  circumstances,  but  also  have 
an  additional  time  in  certain  emergencies 
and  contingencies. ,  If  we  did  not  construe 
the  phrase,  "after  the  time  so  limited  and 


within  three  years  after  such  disability  la 
removed,"  as  perpetuating  in  any  event  the 
10-year  statute,  we  would  have  an  absurd 
and  unjust  result  easily  put  For  instance, 
if  A.,  a  married  woman,  has  a  right  of  action 
accruing  to  her  on  Monday,  and  if  on  Tues- 
day she  become  discovert,  she  would  have 
only  three  years  and  one  day  in  which  to 
sue,  for  her  disability  was  removed  on 
Tuesday,  and  some  of  the  words  of  section 
4265  seem  to  require  her  to  sue  in  three  years 
after  that  event  But  this  interpretation 
"corrodes  the  bowels"  of  the  text,  and  there- 
fore is  vicious  In  taking  no  note  of  the 
words  "after  the  time  bo  limited,"  which 
evidently  refer  to  section  4262  giving  to  her 
and  every  one  else  the  general,  plain,  un- 
limited right  to  sue  within  10  years.  When 
we  come  to  section  4267,  we  find  the  same 
phraseology  connecting  that  section  with  "the 
time  in  this  article  limited  for  that  purpose." 
While  the  language  used  lacks  precision  and 
the  law  is  bo  unJiandsomely  written  as  to 
breed  doubts  and  obscurities,  as  said,  yet, 
if  we  read  the  10-year  rule  into  sections 
4265  and  4267  to  the  extent  that  It  is  to  be 
preserved  as  a  general  statute  of  limitations 
with  (in  named  contingencies)  certain  exten- 
sions and  benefits  to  those  under  disability, 
we  think  in  that  way  some  of  the  obscurities 
will  be  better  resolved  than  in  any  other. 

(c)  The  foregoing  conclusion  lies  well  with 
the  trend  of  the  judicial  mind.  In  Gray  v. 
Yates,  67  Mo.  601,  this  court  announced  that : 
"If  the  disability  has  existed  for  a  period- 
of  time  less  than  10  years,  the  person  labor- 
ing under  such  disability  must  institute  his 
suit  within  three  years  after  the  removal 
of  the  disability,  unless  said  three  years, 
together  with  the  period  of  the  disability, 
are  less  than  10  years,  in  which  event  such 
person  Is  entitled  to  the  unexpired  portion 
of  the  10  years;  for  all  persons  are  enti- 
tled to  10  years  in  any  event  When  a  par- 
ty has  the  3  years  given  by  the  fourth  sec- 
tion, and  the  whole  period  of  the  10  years 
given  by  the  first  section,  the  right  of  ac- 
tion or  of  entry  is  barred.  In  other  words, 
when  10  years  have  elapsed  since  the  right 
of  action  accrued,  and  3  of  those  years  have 
been  free  from  disability,  the  right  of  en- 
try Is  barred.  A  like  construction  has  been 
given  to  a  similar  statute  in  New  York  in 
the  following  cases:  Smith  v.  Burtls,  9 
Johns.  (N.  Y.)  180;  Jackson  v.  Johnson,  5 
Cow.  (N.  Y.)  93,  94,  15  Am.  Dec.  433;  WIH- 
son  V.  Betts,  4  Denlo  (N.  Y.)  208,  209."  The 
Gray  Case  seems  never  to  have  been  over- 
ruled or  criticised,  but,  contra,  has  been 
frequently  cited  with  approval.  De  Hatre  v. 
Edmonds,  200  Mo.  246,  98  S.  W.  744,  10  L. 
R.  A.  (N.  S.)  86,  was  a  troublesome  case, 
and  the  different  provisions  of  the  statute 
of  limitations  on  real  actions  were  held  un- 
der review.  The  exposition  there  given  of 
those  provisions  was  cautious,  painstaking, 
and  full.    Our  learned  Brother  Graves,  speak- 
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Allison.  192  Mo.  366,  91  S.  W.  115,  quotes 
liberally  from  that  case,  but  differentiates 
and  discriminates.  '  Referring  to  Its  exposi- 
tion of  section  4267,  he  said :  "Of  conrse,  if 
the  limit  of  3  years  named  In  this  section 
added  to  the  time  already  run  from  the  date 
of  the  accrual  of  the  right  to  sue  would 
make  the  time  less  than  the  10  years  named 
in  section  4262,  the  party  would  have  the 
full  10  years  given  by  that  section,  but  no 
more.  On  the  other  hand,  if  the  3  years 
served  to  extend  the  10  years,  the  party  en- 
titled to  sue  would  have  the  full  tieneflt 
of  the  3  years,  but  no  more."  In  the  Robin- 
son Case,  supra,  and  in  Reed  ▼.  Painter,  145 
Mo.  354,  46  &  W.  1089,  there  are  remarlcs, 
somewhat  obiter,  we  think,  and  by  way  of 
argument,  seemingly  running  counter  to  the 
doctrine  announced  in  the  Gray  and  the  De 
Hatre  Cases.  But  it  would  seem  those  re- 
marks were  not  necessary;  for,  as  we  read 
those  cases,  in  both  of  them  the  Integrity  of 
Oje  10-year  rule  of  limitations  was  preserved. 
The  premises  considered,  we  conclude  the 
Judgment  entered  below  on  the  pleadings  and 
agreed  statement  of  facta  was  right  Hence 
It  was  error  to  grant  a  new  trial.  According- 
ly the  order  granting  one  Is  reversed  and  the 
cause  Is  remanded,  with  directions  to  over- 
rule that  motion  and  reinstate  the  original 
Judgment  In  favor  of  plaintiffs.    All  concur. 


STATD  V.  PATNB. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Nov.  23,  1909.) 

1.  Cbihinai.  Law  (J  206*)— Pbeliminabt  Bx- 
Aif iNATioN  —  Statutes  —  Retboaciivs  Op- 

EBATIOIf. 

Since  the  act  securing  the  right  of  a  pre- 
limiDary  examination  did  not  become  effective 
until  July  14,  1907.  accused  was  not  entitled  to 
a  preliminary  examination  in  a  prosecution  for 
larceny  under  an  information  filed  April  1,  1907. 
[EM.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  {  206.»] 

2.  Cbiminal  Law  «  1167*)— Appbai/— Habm- 
I.ESS  Erbob— Rttunos  ON  Tnfobmation. 

Under  Rev.  St.  1899,  S  2522  (Ann.  St.  1006, 
p.  1503),  providing  that,  if  two  indictments  for 
the  same  oftense  be  pending  against  an  accused 
at  the  same  time,  the  indictment  first  found  shall 
be  deemed  suspended  and  shall  be  quashed,  and 
that  the  first  information  was  not  formally 
quashed  on  the  record  when  the  amend^  infor- 
mation was  filed,  is  not  available  as  a  ground 
for  reversal  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S!  3100-3106 ;    Dec.  Dig.  i  1167.*] 

3.  Criminal  Law  (5   1202*)— Bvidencb— Ad- 
missibility—Fobmeb  Convictions. 

Under  Rev.  St.  1899,  i  2379  (Ann.  St.  1906, 
p.  1461),  imposing  an  additional  punishment  up- 
on one  who  has  previously  been  convicted  for  an 
offense  punishable  b^  imprisonment  in  the  state 
penitential^  and  discharged,  upon  bis  subse- 
quent conviction,  in  a  larceny  prosecution  the 
state  could  plead  accused's  former  conviction  for 
grand  larceny  and  imprisonment  in,  and  dis- 
charge from,  the  state  penitentiary,  and  could 


ecution   and   the  penitentiary   records   snowing 
service  of  the  sentence  imposied. 

[ESd.  Note. — For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  |  3261 ;  Dec  Dig.  1202.*] 

4^  Witnesses  ({  359*) — Impeachment  —  Fob- 

MEB  Conviction. 

In  a  larceny  prosecution,  the  conrt  records, 
showing  accused's  former  conviction  for  larceny. 
and  the  state  penitentiary  records,  showing  her 
service  of  sentence  and  discharge,  were  compe- 
tent to  impeach  accused's  testimony. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  <  U61 ;  Dec  Dig.  i  359.*] 

5.  Cbixinai,  Law  (5  1204*)- Evidence— Iden- 

TITT. 

In  a  larceny  prosecution,  in  which  the  in- 
formation charged  an  aggravated  offense  under 
t'he  habitual  cnminal  statute  (Rev.  St  1899,  { 
2379  [Ann.  St  1906,  p.  1461]),  the  state  peni- 
tentiary records  were  admissible  to  identify  ac- 
cused as  the  person  who  had  served  sentence  in 
the  penitentiary  under  the  former  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  {  1204.*] 

6.  Cbiminal  Law  (|  1172*)— Appkai>-Habm- 

LESS    EBBOB  —  INSTBUCTIONS  —  FREmDICIAI, 

Effect. 

In  a  larceny  prosecution,  under  an  informa- 
tion containing  a  count  under  the  habitual  crim- 
inal statute  (Rev.  St  1899.  {  2379  [Ann.  St 
1906,  p.  1461]),  error  in  an  instmction  snbmittiiig 
the  case  on  that  count  for  not  requiring  a  fiod^ 
ing  that  the  larceny  was  committed  inue  conn- 
tv  of  the  venue  did  not  prejudice  accnsed,  where 
she  was  not  convicted  under  the  statute. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  fi  3151-3169 ;    Dec  Dig.  g  1172.*] 

7.  Cbiminal   Law    (S    741*)  —  Pbovince   of 
CouBT  and  Jubt— Weioht  of  Evidence. 

Where  the  evidence  tended  to  prove  every 
material  fact  necessary  to  conviction,  requested 
instructions  in  the  nature  of  demurrers  to  the 
evidence  were  properly  refnsed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ti  1705-1728;   Dec  Dig.  I  741.*] 

8.  Cbiminal  Law  (S  829*)  —  Instbuctions  — 
Requests— Charges  Albeadt  Given. 

Requested  charges,  which  were  covered  by 
charees  given  by  the  court,  were  properly  re- 
fused. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  2011;  Dec  Dig.  S  829.*] 

9.  Criminal  Law  (J  1137*)— Appeal— Estop- 
pel TO  Allege  Ebbob— Invited  Ebbob. 

Under  Rev.  St  1899,  §  2535  (Ann.  St  1906. 
p.  1509),  providing  that  the  judgment  shall  not 
be  affected  by  any  error  committed  at  the  in- 
stance of  defendant,  accused  cannot  complain  on 
appeal  of  a  charge  given  for  her. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  M  3007-^10;   Dec  Dig.  S  1137.*] 

Appeal  from  'Circuit  Court,  Pettis  Oonnty ; 
Louis  Hoffmann,  Judge. 

Susie  Payne  was  convicted  of  larceny,  and 
she  appeals.    Affirmed. 

C.  C.  Kelly,  for  appellant  B.  W.  Major, 
Atty.  Gen.,  and  Chas.  G.  Revelle,  Asst  Atty. 
Gen.,  for  the  State. 

6ANTT,  P.  J.  This  prosecution  was  com- 
menced by  an  Information  filed  by  the  pros- 
ecuting attorney  of  Pettis  county,  charging 
the  defendant  with  larceny  from  the  person 
of  Homer  Arnold  In  the  nighttime.     After- 
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wards,  on  April  1,  1907,  an  amended  Infor- 
mation was  filed  charging  the  defendant  with 
the  same  offense,  with  the  addition  of  a 
charge  of  a  former  conviction  of  the  same 
ofiCense,  and  that  she  had  been  imprisoned 
in  the  penitentiary,  and,  having  fully  com- 
plied with  the  sentence,  had  been  discharg- 
ed, therefrom.  After  unavailing  motions  to 
quash  and  strike  out  certain  portions  of  the 
Information,  the  defendant  was  duly  arraign- 
ed and  entered  her  plea  of  not  guilty.  She 
-was  put  upon  her  trial  l>efore  a  jnry  duly 
impaneled  and  sworn  and  found  guilty  of 
larceny  from  the  person  in  the  nighttime,  as 
charged  In  the  Information,  and  her  punish- 
ment assessed  at  five  years  In  the  peniten- 
tiary. Motions  for  new  trial  and  in  arrest 
of  Judgment  were  duly  filed  and  overruled, 
and  the  defendant  sentenced  in  accord  "with 
the  verdict,  and  an  appeal  was  granted  to 
this  court. 

The  testlfDony  on  the  part  of  the  state 
tended  to  establish  the  truth  of  the  charge 
of  larceny  from  the  person  of  Homer  Arnold 
in  the  city  of  Sedalia  on  or  about  January 
5,  19(X7,  by  the  defendant  placing  her  hand 
in  his  left-hand  trousers  pocket,  abstracting 
$2  and  some  additional  change  therefrom 
and  then  running  away.  This  occurred  about 
9  o'clock  in  the  night  of  that  day.  The  rec- 
ords of  the  circuit  court  of  Pettis  county 
were  also  Introduced  in  evidence  sbo^tring  a 
former  conviction  of  the  defendant  on  the 
charge  of  grand  larceny,  and  the  record  of 
the  penitentiary  showed  that  she  had  com- 
plied with  the  judgment  and  sentence  and 
had  been  discharged  therefrom.  There  was 
evidence  on  the  part  of  the  defendant  tend- 
ing to  show  that  Arnold  did  not  liave  the 
money,  and  on  the  part  of  the  defendant 
herself  denying  that  she  took  from  him  the 
sum  of  $2,  or  any  other  amount,  bnt  that  he 
gave  her  60  cents.  The  defendant  is  not 
represented  in  this  court  by  counsel,  and  we 
are  driven  to  an  examination  of  the  record 
and  to  her  motions  for  new  trial  and  in  ar- 
rest to'  discover  whether  any  reversible  er- 
rors were  committed  against  her. 

1.  The  information  is  in  the  usual  and  oft- 
en approved  form,  and  is  entirely  sufilclent. 
The  objection  to  the  information  on  the 
ground  that  defendant  bad  not  been  accord- 
ed a  preliminary  examination  was  without 
merit  for  the  reason  that  the  act  securing 
that  privilege  to  defendant  did  not  go  into 
effect  -until  July  14,  1907.  Ekiually  unavail- 
ing is  the  point  that  the  first  Information 
was  not  formally  quashed  on  the  record 
when  the  amended  Information  was  filed. 
Section  2522,  Uev.  St.  1899  (Ann.  St.  1900,  p. 
1503);   State  t.  Williams,  191  Mo.,  loc.  dt 


212,  90  S.  W.  448.  Unquestionably  the  state 
had  the  right  to  plead  the  former  conviction 
as  substantive  fact  constituting  an  aggravat- 
ed offense  under  section  2379,  Rev.  St.  1899 
(Ann.  St  1906,  p.  1401),  and  by  the  same  tok- 
en the  right  to  prove  it  by  the  record.  State 
V.  Manicke,  139  Mo.  545,  41  S.  W.  223;  State 
V.  Vaughan,  199  Mo.  Ill,  97  S.  W.  879.  This 
evidence  was  likewise  competent  to  impeach 
the  defendant's  testimony  and  to  establish 
her  Identity  as  the  party  who  had  served 
her  sentence  in  the  penitentiary. 

2.  The  first  instruction  given  for  tlie  state 
was  defective  in  not  requiring  the  jury  to 
find  that  the  larceny  was  committed  in  Pet- 
tis county;  but,  as  defendant  was  not  con- 
victed under  section  2379,  Rev.  St  1899,  it 
could  not  possibly  have  prejudiced  her  rights. 
State  v.  Waters,  144  Mo.  341,  46  S.  W.  173. 

3.  Instruction  No.  2  given  by  the  court 
properly  defined  the  offense  of  which  the  de- 
fendant was  convicted.  It  required  the  jury 
to  find  ail  the  elements  and  facts  essential 
to  the  crime.  Instructions  3,  4,  5,  6,  ^ud  7 
are  such  as  are  usually  given  in  criminal 
prosecutions,  and  are  in  accordance  with 
long  approved  precedents.  Instructions  1  and 
2  requested  by  the  defendant  and  refused  by 
the  court  were  in  the  nature  of  demurrers, 
and  were  properly  denied,  as  the  evidence 
tended  to  prove  every  material  fact  neces- 
sary to  the  conviction.  The  court  gave  in- 
structions nmnbered  3,  4,  and  7,  wherein  the 
jury  were  instructed  that  the  Information 
was  a  mere  formal  accusation  and  no  evi- 
dence of  guilt  and  on  the  presumption  of  In- 
nocence, and  an  instruction  to  the  jury  on 
the  credibility  of  the  witnesses  In  addition 
to  that  which  the  court  had  already  given  of 
its  own  motion.  Instructions  5  and  6  prayed 
by  the  defendant  were  properly  refused,  as 
the  law  involved  therein  had  been  correctly 
declared  by  the  court  to  the  jury  In  other  In- 
structions. As  to  instruction  No.  8,  the  rec- 
ord discloses  that  this  was  given  at  the  In- 
stance of  the  defendant,  and  she  therefore 
cannot  complain.  Section  2535,  Rev.  St  1899 
(Ann.  St  1906,  p.  1509) ;  State  v.  Palmer,  161 
Mo.,  loc  cit  175,  01  S.  W.  651;  State  v. 
Summar,  143  Mo.  230,  45  S.  W.  254. 

4.  The  exception  based  upon  the  remarks 
of  the  prosecuting  attorney,  we  think,  is  with- 
out any  substantial  merit  and  In  our  opinion 
furnishes  no  ground  whatever  for  the  rever- 
sal of  this  judgment 

We  have  been  unable  to  find  any  error, 
which  in  the  least  tends  to  the  prejudice  of 
the  defendant's  substantial  rights. 

Accordingly,  the  judgment  is  afiirmed. 

BURGESS   and   FOX,  JJ.,  concur. 
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SEILBRT  ▼.  McANALI/T  et  at 

(Supreme  Court  of  Missouri,  DiTision  No.   1. 
Nov.  27,   1909.) 

1.  Executors  and  Adminibtbatobs  (S  43*) — 

Personal  Property. 

Title  to  the  personalty  of  an  Intestate  pass- 
es to  liis  administrator,  and  the  title  to  tlie  per- 
sonalty of  a  testator  passes  to  liis  executor. 

[EM.  Note. — For  other  cases,  see  Ekecutors 
aud  Administrators,  Ceot  Dig.  {  279;  .Dec. 
Dig.  i  43.»] 

Z  Executors  and  Adiunistratobb  (§  39*)— 

Real  Estate. 

Title  to  real  estate  of  an  intestate  vests 
directly  in  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  280 ;  Dec. 
Dig.  f  39.  *J 

3.  Guardian  and  Ward  (f  34*)— Titix  of 
Guardian. 

The  property  of  a  ward  is  not  vested  in 
the  guardian ;  but,  in  the  alMence  of  an  express 
trust,  the  title  thereto  remains  in  the  ward,  and 
his  title  cannot  be  disturbed  without  his  being 
a  party  to  the  suit  involviug  the  issue. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  §  103;   Dec.  Dig.  i  31.*] 

4.  Guardian  and  Ward  (§  126*)— Action- 
Parties. 

In  a  suit  to  divest  title  to  real  estate  out 
of  an  infant  and  vest  it  In  plaintiff,  the  infant 
must  be  sued  in  his  own  name,  and  bis  guardian 
must  defend  the  action. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  {  431 ;   Dec.  Dig.  g  126.*] 

5.  Homestead  (g  181*)— Presumptions. 

It  will  be  presumed  that  the  status  of  a 
homestead  continues  until  the  contrary  appears, 
and  the  burden  of  proving  that  the  homestead 
has  ceased  to  exist  is  on  him  who  asserts  it. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  f§  351-3o3 ;    Dec.  Dig.  S  181.*] 

6.  Fraudulent  Conveyances  (§  52*)— Con- 
veyance OF  Exempt  Property— Effect. 

A  voluntary  conveyance  by  a  debtor  of  bis 
homestead  is  not  fraudulent  as  against  his  cred- 
itors, in  the  absence  of  any  statutory  prohibi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §|  118-127;  Dec  Dig. 
i  52.*] 

7.  Vendor  and  Purchaser  (§  231*)- Notice 
^^Records 

TTnder  R'ev.  St.  1899,  i  923  (Ann.  St.  1906, 
p.  845),  providing  that  conveyances  of  real  es- 
tate shall  from  the  time  of  the  recording  there- 
of impart  notice  to  all  persons  of  the  contents 
thereof,  and  all  subsequent  purchasers  are  pur- 
chasers with  notice,  aud  section  3399  (page 
1933),  providing  that  no  conveyance  shall  be 
deemed  void  in  favor  of  a  subsequent  purchaser 
where  the  conveyance  has  been  recorded,  etc, 
a  subsequent  purchaser  cannot  sue  to  set  aside 
a  prior  conveyance,  which  was  duly  recorded 
at  the  time  of  the  subsequent  purchase,  though 
the  subsequent  purchaser  was  an  unlettered 
man  and  did  not  understand  the  facts. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  513-539;  Dec.  Dig.  S 
231.*] 

8.  Fraudulent   Conveyances   (J  282*)— Ac- 
tions— Evidence. 

Under  Rev.  St.  1899,  {  3399  (Ann.  St 
190C,  p.  193.S),  providing  that  no  conveyance 
shall  be  void  in  favor  of  a  subsequent  purchaser 
unless  the  grantee  in  such  conveyance  was  a 
party    to   the   fraud,   a   subsequent   purchaser, 


seeking  to  set  aside  a  prior  volontary  convey- 
ance of  the  grantor  to  bia  wife,  must,  to  re- 
cover, show  that  the  wife  participated  in  tiie 
grantor's  fraud. 

[£kl.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  817,  818;  Dec  Dig. 
i  282.*] 

Appeal  from  Circuit  Ck>art,  Stoddard  Coun- 
ty; J.  L.  Fort,  Judge. 

Action  by  G.  P.  Seilert  against  WUllant  F. 
McAually,  J.  W.  White,  as  guardian,  etc.,  of 
John  and  Curtis  McAnally,  and  othet& 
From  a  judgment  for  plaintilT,  defendant 
White,  as  guardian,  etc.,  appeals.  Reversed, 
with  directions. 

Houcis  &  Houck,  for  appellant.  Ralph 
Wammack,  for  respondent. 

LAMM,  P.  J.  Plaintiff  sues  In  equity  to 
set  aside  two  certain  deeds  to  Stoddard  coun- 
ty land,  as  a  cloud  on  his  title,  and  to  vest 
title  out  of  defendants  ejii  Into  lilm.  De- 
fendant William  F.  McAnally  does  not  ap- 
peal. A  decree  going,  the  defendant  guard- 
ian and  curator  appeals. 

Summarized,  the  bill  alleges:  That  on  the 
23d  day  of  July,  1897,  said  Wm.  F.  was  seis- 
ed In  fee  of  the  S.  E.  ^.  of  the  N.  W.  M 
and  the  S.  W.  \i  of  the  N.  E.  %.  section  25, 
township  26,  range  10  (80  acres).  That  on 
said  day  he  and  bis  then  wife,  Martha  Isatiell, 
conveyed  the  land  to  one  Alex.  McAnally  for 
an  alleged  consideration  of  $1,500;  the  deed 
put  of  record  presently.  That  three  days 
later  Alex,  reconveyed  the  land  to  Martha 
Isabell  for  a  like  alleged  consideration,  which 
deed  was  put  of  record  on  the  same  day  as 
the  other.  That  on  the  16th  of  September, 
1899,  over  two  years  later,  Wm.  P.  and  his 
then  wife,  Alice  (Martha  Isabell  having  died 
Intestate),  sold  the  land  to  plaintiff,  convey- 
ing it  by  warranty  deed  for  full  value  paid, 
putting  plaintiff  In  possession.  That  being 
unlettered,  imfamiliar  with  land  titles,  or 
how  to  trace  them,  plaintiff  bad  to  depend 
on  others.  That  he  Intended  to  buy  an  unin- 
cumbered fee-simple  title,  and  to  that  end 
used  reasonable  diligence  and  caution  by 
requiring  said  McAnally  to  furnish  him  an 
abstract  of  title.  That  such  abstract  was  fur- 
nished showing  perfect  fee-simple  title  In  him. 
That  relying  on  and  Induced  by  said  abstract, 
and  by  the  fraudulent  representation  of  Wm. 
F.,  viz.,  that  he  had  a  fee-slmpie  title,  plain- 
tiff purchased  the  land,  paid  his  money,  and 
took  a  conveyance  and  possession.  That  in 
truth  and  fact  the  title  was  defective  not 
only  In  respect  to  said  two  conveyances,  but 
In  respect  to  other  matters  (Immaterial  here). 
That  later,  to  wit,  in  January.  19(»,  Wm.  F. 
McAnally  notified  plaintiff  that  he  did  not 
own  the  land  at  the  time  he  conveyed  to 
plaintiff,  but  had  theretofore  conveyed  to 
Martha  Isabell,  and  that  "they  had  better 
fix  up  the  title  »  •  ♦  while  they  were 
both  alive."  That  plaintiff  then  caused  the 
records  to  be  searched  and  found  the  two 
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1897  deeds.  That  said  abstract  of  title  fail- 
ed to  show  either  of  them.  That  "said  deeds 
were  falsely  and  fraudulently  executed  by 
the  parties  thereto  with  intent  to  cheat  and 
defraud  prior  and  subsequent  creditors  and 
probable  purchasers  of  said  land.  That  they 
were  voluntary  conveyances  and  were  made 
without  any  consideration,  and  no  change  of 
possession  was  ever  had  thereunder."  That 
the  heirs  of  Martha  Isabell  are  William  F., 
her  husband,  and  John  and  Curtis,  her  minor 
children.  That  defendant  White  is  the  duly 
appointed,  qualified,  and  acting  guardian  and 
curator  of  said  minors.  That,  though  often 
requested  to  do  so,  defendants  "have  failed 
and  neglected  to  perfect  bis  title  to  said 
land."  And  that  said  deeds  "constitute  a 
cloud  on  plaintifTs  title."  Wherefore,  etc 
The  answer  was  a  general  denial  by  the 
guardian  and  curator  in  his  own  behalf  and 
for  said  minors.  Defendant  McAnally  de- 
faulted. 

Plaintiff,  to  sustain  the  averments  of  his 
bill,  put  in  proof  as  follows:  (1)  A  warranty 
deed  to  him  from  W.  F.  and  Alice,  his  sec- 
ond wife,  of  date  September  16,  1899;  con- 
sideration, $800.  (2)  A  warranty  deed  in  reg- 
ular form  by  W.  F.  and  Martha  Isabell,  his 
first  wife,  to  Alexander  McAnally;  consider- 
ation, date,  and  record  as  alleged  In  the  peti- 
tion. (3)  A  warranty  deed  from  Alexander  to 
Martha  Isabell  and  recorded  the  same  day  as 
No.  2.  Supplementing  his  documentary  proof, 
pialntift:  took  the  stand  and  testified  that  he 
bought  the  land  on  the  16th  day  of  Septem- 
ber, 1899,  now  lives  on  it  as  a  home,  knew 
McAnally  for  some  time,  always  considered 
him  a  man  of  his  word  and  honorable,  and 
knew  be  had  lived  on  it  several  years  and 
had  rented  It  out,  collectidt;  the  rent  when 
not  living  on  It.  McAnally  came  to  him  and 
offered  ta  sell.  Told  McAnally  be  might 
trade  If  he  had  a  good  title.  McAnally  said 
he  had  a  good,  strai^t  title— "not  a  flaw  In 
it."  Plalntltr  said  to  him  be  "was  Ignorant 
and  did  not  know  a  thing  about  land  titles." 
McAnally  replied  he  would  fix  that  matter 
'by  getting  an  abstract  Plaintiff  told  him 
to  do  so.  He  would  have  it  examined  and 
would  take  the  land  If  the  title  was  all  right. 
McAnally  got  an  abstract  showing  the  title 
all  right  (Note:  This  abstract  omitted  the 
1897  deeds  and  certified  the  title  clear.) 
Thereupon  the  deed  was  made,  and  plaintiff 
paid  $800.  Plaintiff  firmly  believed  at  the 
time  that  McAnally  had  a  good  title;  would 
not  have  traded  if  he  bad  doubted  it  Plain- 
tiff knew  nothing  about  McAnally's  deed  to 
Alexander  and  Alexander's  to  Martha  Isa- 
bell, and  never  heard  of  them  till  years  aft- 
erwards. McAnally  was  reputed  to  be  the 
owner  of  the  land — had  paid  taxes,  lived  on 
It,  or  rented  it  just  like  an  owner.  Plaintiff 
bought  the  place  for  a  home,  and  since  pur- 
chasing had  built  a  barn  and  fences  and 
had  otherwise  improved  the  place,  never  hav- 
ing been  disturbed  in  his  possession  or  en- 
joyment of  it.    In  1905  plaintiff  got  a  letter 


from  McAnally  telling  him  that  he  had  deed- 
ed the  land  to  his  first  wife  before  she  died. 
Put  on  inquiry,  plaintiff  then  searched  the 
record  and  found  deeds  putting  title  in  Mar- 
tba  Isabell.  He  then  went  to  Alexander  Mc- 
Anally (Wm.  F.'s  father,  now  dead),  and  on 
Inquiry  was  told  that  he  (Alexander)  paid 
nothing  for  his  deed,  and  got  nothing  on 
Martha  Isabell's.  Plaintiff  had  no  school- 
ing, could  neither  read  nor  write.  The  land 
in  question  Is  all  he  has.  William  F.  McAn- 
ally told  plaintiff  he  conveyed  to  Isabell  to 
keep  Mr.  Houck,  an  attorney,  from  enforc- 
ing the  collection  of  some  machine  notes  he 
held  against  him  and  one  Miller,  and  that 
there  was  no  consideration  for  the  convey- 
ance. On  cross-examination  plaintiff  admit- 
ted that  neither  William  F.  or  Martha  Isa- 
bell was  ever  indebted  to  him  in  aught,  and 
that  he  had  had  no  dealings  with  Wm.  F. 
except  as  detailed  in  bis  direct  examination. 
To  further  sustain  his  bill,  plaintiff  of- 
fered the  deposition  of  defendant  William 
F.  McAnally.  In  substance,  his  testimony 
follows:  Witness  sold  the  land  to  C.  P.  Sel- 
lert;  bought  It  from  one  Hunt;  owned  it 
seven  or  eight  years;  used  his  own  money 
In  paying  for  it;  his  first  wife,  Martha  Isa- 
bell, resided  on  the  land;  witness  was  living 
on  it  when  he  sold  It  to  Seilert  Asked  un- 
der what  circumstances  the  conveyances  were 
made  to  Alexander  and  Martha  Isabell,  he 
answered  that  he  owed  a  debt  to  a  machine 
company  for  a  binder  bought  by  him  and 
one  Miller;  they  giving  joint  notes.  These 
came  into  the  hands  of  Mr.  Houck  for  col- 
lection. Witness  was  about  to  sell  the  place 
he  wag  then  on  and  move  on  the  land  in 
controversy,  so  he  sold  his  Interest  in  the  ma- 
chine to  Miller,  who  was  to  take  up  the  notes. 
Afterwards  Houck  wrote  witness  that  he  held 
a  note  overdue.  Witness  told  Houck  Miller 
was  to  pay — he  must  look  to  him.  Houck 
promised  to  look  to  Miller.  Witness  then  went 
to  Dunkin  county.  While  there,  Houck  wrote 
him  threatening  to  sue  If  the  note  was  not 
paid  and  to  sell  the  land.  The  letter  said 
it  could  not  be  held  any  longer  as  a  home- 
stead. At  that  time  Martha  Isabell  was  In 
bad  health  and  nervous.  She  Insisted  wit- 
ness should  transfer  the  land  to  her  to  save 
it  from  being  sold.  Witness  consented  to  do 
it.  A  deed  was  made  and  acknowledged,  and 
his  wife  came  to  Stoddard  county  and  had 
"the  changes  made."  No  money  passed  from 
witness'  father,  Alexander,  to  him,  or  from 
Martha  Isabell  to  Alexander.  The  only  ob- 
ject of  the  transfer  was  to  keep  the  property 
from  being  sold  for  the  machine  debt  Wit- 
ness was  allowed  to  say  that  it  was  not  in- 
tended that  the  title  was  to  pass  for  her  use 
and  benefit  but  (quoting)  "she  was  just  to 
hold  it  for  me."  Nothing  was  ever  said, 
however,  about  her  deeding  it  back.  The 
possession  never  passed  out  of  witness  under 
the  deeds  in  question ;  but,  when  those  deeds 
were  made,  witness  and  his  wife  were  not 
living  on  the  laud.     Witne8s  collected  tne 
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rent  after  the  conveyances.  Martha  Isabell, 
after  the  deed  to  her  (quoting),  "made  no 
claim  of  ownership  to  these  lands."  They 
were  always  assessed  In  witness'  name,  and 
the  rent  notes  ran  that  way.  Martha  Isa- 
bell died  about  six  weeks  after  she  got  title. 
Witness  narrated  at  length  how  Martha  Isa- 
bell got  $200  as  a  present  from  her  father, 
which  he  (witness)  put  into  a  piece  of  land 
and  took  tiUe  to  himself.  Sale  was  made, 
and  the  purchase  money  used  to  buy  other 
land ;  witness  taking  title.  This  was  about 
13  years  before  he  bought  the  Hunt  land. 
His  wife  made  no  claim  to  any  interest  In 
any  of  the  lands,  and  witness  could  not  say 
he  used  his  wife's  money  in  buying  the  Hunt 
land.  The  conveyance-  to  her  was  not  on 
account  of  the  advancement  made  by  her 
father  al>out  21  years  ago.  Witness  had  four 
children  by  his  first  wife;  two  now  living, 
John  and  Curtis.  One  died  after  Martha 
Isabell.  He  stated  his  reason  for  not  telling 
Mr.  Seilert  that  he  had  conveyed  the  prop- 
erty to  his  wife  to  be  that  he  had  "no  notice 
of  this  other  conveyance,  except  what  my 
wife  bad  told  me."  Witness  said  he  did  not 
know  the  deeds  were  recorded.  He  knew 
about  making  one  deed,  but  not  the  other, 
and,  not  knowing  they  were  recorded,  did  not 
tell  Seilert  He  intended  to  convey  him  a 
clear  title.  His  wife  told  him  the  deeds  bad 
been  made  and  recorded,  and  that  is  what 
made  him  write  Seilert  that,  if  they  were 
on  record,  he  (witness)  "wanted  to  fix  it" 
Witness  was  "positive"  there  was  an  agree- 
ment between  them  that  she  take  the  land 
and  hold  It  to  prevent  its  sale  for  the  ma- 
chine debt  On  cross-examination  he  stat- 
ed that  the  $200  received  by  his  wife  from 
her  father  was  put  into  land  which  was 
sold,  and  the  proceeds  reinvested  In  other 
land,  and  so  on  down  until  the  Hunt  land 
was  bought  Witness  and  Martha  Isabell 
lived  together  as  husband  and  wife  until  she 
died.  Never  was  sued  on  the  machine  note. 
Denied  knowing  that  Miller  had  paid  it 
before  his  wife  got  title  to  the  land.  Knew 
nothing  in  regard  to  It,  except  from  Houck's 
letter,  and  the  transfer  was  on  its  heels. 

The  guardian  and  curator,  on  behalf  of  his 
wards,  introduced  no  testimony.  Such  Is  the 
case  on  the  facts.  At  the  close  of  plalntiBTs 
testimony,  an  unsuccessful  demurrer  was  In- 
terposed, and  exception  saved.  The  decree 
narrates:  That  the  case  was  heard  on  the 
petition  and  on  the  "answer  of  J.  W.  White, 
as  guardian  and  curator  of  John  and  Curtis 
McAnally,  minor  defendants" ;  that  defend- 
ant William  F.  made  default;  that  plaintiff 
and  the  guardian  and  curator  came  In  per- 
son and  by  counsel.  The  issues  were  found 
for  plaintiff.  The  assailed  conveyances  were 
found  to  be  falsely  and  fraudulently  executed 
by  the  parties  thereto  "with  intent  to  cheat 
and  defraud  prior  and  subsequent  creditors 
and  probable  purchasers  of  said  land,"  vol- 
untary, etc.,  and  that  no  change  of  possession 
followed  them.    After  other  recitations  relat- 


ing to  plaintifTs  purchase  In  good  ftilth  on 
full  consideration  paid  for  a  fee-simple  title 
with  no  "actual  knowledge"  of  said  convey- 
ances, etc.,  it  was  adjudged  and  decreed 
that  the  deeds  (describing  them)  be  canceled 
and  held  for  naught,  and  that  the  legal  title 
to  the  real  estate  (describing  It)  "be  divested 
out  of  defendants  and  fully  vested  and  con- 
firmed In  the  plaintiff,"  and  that  plaintiff 
have  bis  costs  and  execution  therefor. 

On  such  record,  can  the  decree  stand? 
Clearly  not,  because: 

(a)  The  style  of  ttiis  case,  the  verbiage  of 
pleadings,  decree,  and  of  the  whole  record. 
Indicate  that  Jolin  and  Curtis  were  neither 
sued  nor  summoned  as  parties  defendant 
Defendant  William  F.  had  parted  with  bis 
title,  whatever  it  was,  to  plaintiff,  and  had 
no  Interest  left  subject  to  a  decree.  That 
is,  if  be  had  a  paramount  title,  he  had  con- 
v^ed  It  to  Seilert  with  covenants  of  war- 
ranty. Likewise,  if  he  was  tenant  by  the 
curtesy,  as  widower,  then  his  life  estate,  with 
the  right  to  possession,  passed  by  his  said 
warranty  deed.  Moreover,  it  cropped  out  In 
evidence  that  he  had  four  children  by  Mar- 
tlia  Isabell,  three  of  them  alive  at  the  time 
of  her  death.  One  died  since.  We  assume 
one  died  before.  Now,  the  petition  does  not 
count  on  the  theory  that  W.  F.  inherited  an 
undivided  interest  from  the  child  dying  after 
Its  mother,  but  on  the  theory  that  the  moth- 
er had  no  title  in  equity.  If  William  F.  in- 
herited an  interest  as  one  of  the  heirs  of  his 
deceased  child,  and  if  descent  was  cast  on 
him  before  he  made  his  deed  to  plaintiff, 
then  that  interest  whatever  aliquot  part  It 
was,  passed  by  his  deed  to  plaintiff.  If  such 
was  cast  on  him  after  he  made  that  deed, 
thai  such  after-acquired  undivided  interest 
Inured  to  the  benefit  of  plaintiff  under  bis 
prior  warranty.  But  there  is  nothing  of 
this  sort  in  the  bill.  Its  theory  Is  that  the 
mother  died  seised  of  a  legal  title  in  the 
land;  that  such  title  descended  to  her  chil- 
dren, John  and  Curtis;  that  her  title  was 
fraudulent  Hence  the  title  of  John  and 
Curtis  as  privies  In  -estate  was  tainted. 
Wherefore  plaintiff  sought  to  clear  up  bis 
own  title  by  removing  the  cloud  of  the  mi- 
nors' tainted  title.  In  that  view  of  the  case, 
why  Wm.  F.  was  made  a  party  is  not  dear 
to  me. 

It  is  primer  law  that  the  title  to  personal 
property  of  one  dying  intestate  passed  to 
his  administrator.  If  he  die  testate,  then  to 
his  executor  or  administrator  cum  testamen- 
to  annexo.  But  the  title  to  real  estate  vests 
directly  In  the  heir.  So,  the  title  to  personal 
property  belonging  to  the  ward  (absent  an 
express  trust)  is  not  vested  In  his  guardian 
and  curator,  as  a  matter  of  law,  but  in  the 
ward.  Accordingly,  the  ward's  title  to  either 
his  real  or  personal  estate  cannot  be  dis- 
turbed without  his  being  a  party  to  the  suit 
duly  summoned  and  having  his  day  in  court 
He  cannot  be  sued  and  bound  vicariously  oy 
liailng  into  court  his  guardian  and  curator. 
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Hev.  St  1899,  {  558  (Ann.  St  1906,  p.  580) ; 
Webb  V.  Hayden,  166  Mo.,  loc.  clt  50,  65  S. 
W.  760;  Judson  v.  Walker,  155  Mo.,  loc  dt 
179,  63  S.  W.  1083;  Payne  v.  Masek,  114  Mo., 
loc.  cU.  636,  21  S.  W.  751  (a  case  taking  color 
from  the  peculiar  wording  of  the  partition 
act).  Mr.  White,  as  guardian  and  curator, 
had  no  title  to  the  real  estate  of  his  wards. 
His  duty  was  to  defend  their  title  when  they 
were  summoned  by  due  process  In  a  suit  re- 
lating to  It  It  Is  not  clear  therefore  to  us 
why  be  was  made  a  party  defendant  These 
preliminary  observations  are  made  In  order 
there  may  be'  no  misconception  about  the 
proper  parties  defendant  In  a  real  estate  ac- 
tion, or  mischief  rush  In  through  the  open 
door  of  a  bad  precedent  A  judgment  vest- 
ing the  title  of  Infant  heirs  out  of  them  and 
Into  another  (as  does  this),  without  their 
being  sued  and  summoned,  has  no  legal  foot 
to  stand  on,  and  would  be  brushed  away  on 
appeal.  However,  there  Is  bare  chance  that 
(present  obscurities)  we  do  not  understand 
the  record.  It  may  be  that  under  an  un- 
happy title  of  the  cage',  and  despite  unhappy 
record  language,  John  and  Curtis  were  ac- 
tually summoned,  and  their  guardian  and 
curator  answered  for  them.  Extending  grace 
to  plalntiflC  by  throwing  that  doubt  In  the 
scale,  we  shall  dispose  of  the  merits. 

(b)  Under  this  record  the  land  In  contro- 
versy was  once  the  homestead  of  William  F. 
and  Martha  Isabell.  That  status  Is  presumed 
to  continue  until  the  contrary  appears.  The 
burden,  then,  was  on  the  plaintiff  to  show  It 
ceased  to  exist,  and,  until  he  successfully 
carried  that  burden,  the  McAnally  title  could 
not  be  fraudulently  dealt  with  by  them.  Such 
has  been  the  law  In  this  state  since  Vogler 
v.  Montgomery,  54  Mo.  577.  The  homestead 
is  forbidden  fruit  to  the  creditor.  He  may 
not  take  It  or  eat  thereof.  Wherefore,  as  to 
the  world  at  large,  the  homesteader  (absent 
a  statutory  prohibition)  may  convey  his  home- 
stead at  his  own  sweet  will,  fraud  or  no 
fraud.  This  because,  as  said  by  Lord  Hals- 
bury,  In  Derry  v.  Peek,  14  App.  Cas.,  loc.  dt 
343,  quoting  language  his  lordship  said  was 
some  centuries  old:  "Fraud  without  damage 
and  damage  without  fraud"  do  not  give  rise 
to  actions  for  fraud.  There  are  exceptions 
to  this  rule,  notably  when  parties  deal  with 
each  other  In  a  fiduciary  relation;  but  the 
case  at  bar  Is  not  within  any  exception. 
There  Is  no  testimony  that  the  McAnallys 
bad  abandoned  their  homestead  In  Stoddard. 
It  Is  true  they  lived  a  little  while  in  Dunk- 
lin ;  but  nothing  shows  they  Intended  to  re- 
main there  permanently,  or  that  the  Intention 
to  return  (the  anlmo  revertendl)  did  not  exist 
We  find  they  came  back  presently.  True, 
too,  Mr.  Houck  wrote  McAnally  that  he  bad 
lost  his  homestead.  But  may  a  decree  stand 
on  that  letter?  The  learned  attorney  doubt- 
less had  the  crowning  virtues  of  a  good  law- 
yer, viz.,  diligence,  tact,  learning.  Integrity. 
Yet  the  aim  of  the  letter  was  merely  to  press 
a  spur  into  the  side  of  a  balking  debtor,  not 


to  establish  a  proposition  of  law  and  fact 
Observe,  he  did  not  pass  on  the  Issue  of  home- 
stead or  no  homestead  as  a  Judge  In  a  court 
of  justice,  or  as  an  arbitrator  or  referee  In  a 
rustic  tribunal,  and  decide  the  question,  rus- 
tlcum  judicium,  so  to  speak.  Elrgo,  his  proc- 
lamation that  the  homestead  was  lost  did 
not  operate  as  an  estoppel  of  record  or  in 
pals  binding  on  all  men,  courts  included.  We 
conclude  the  judgment  should  be  reversed  on 
the  ground  (If  no  other)  that  there  was  no 
proof  such  as  would  vlttate  the  conveyances 
of  the  homestead.  The  fact  that  they  were 
voluntary  amounts  to  nothing;  nor  does  the 
fact  that  Martha  Isabell,  during  the  six 
weeks  she  lived,  took  no  possession,  and  that 
McAnally  continued  in  possession  up  to  the 
sale  amount  to  anything.  He  was  entitled  to 
possession  under  his  curtesy. 

(c)  SecUon  3309,  Rev.  St  1899  (Ann.  St 
1906,  p.  1033),  in  the  chapter  on  Fraudulent 
Conveyances,  reads:  "No  such  conveyance  or 
charge  shall  be  deemed  void,  In  favor  of  a 
subsequent  purchaser.  If  the  deed  or  convey- 
ance shall  have  been  duly  acknowledged  or 
proved  and  recorded,  or  the  purchaser  have 
actual  notice  thereof  at  the  time  of  the  pay- 
ment of  the  purchase  money,  unless  It  shall 
appear  that  the  grantee  In  such  conveyance, 
or  i>erson  to  be  benefited  by  such  charge, 
was  party  or  privy  to  the  fraud  Intended." 
The  foregoing  section  Is  also  an  insurmount- 
able barrier  to  plaintiff's  recovery.  This  be- 
cause: 

(1)  The  deeds  sought  to  be  vacated  were 
on  record  for  two  years  before  plaintiff  took 
bis  own  conveyance.  Now,  section  923,  Rev. 
St  1899  (Ann.  St.  1906,  p.  815),  requires  In- 
struments In  writing  conveying  or  affecting 
real  estate  to  be  recorded  in  the  county 
where  such  real  estate  is  situate.  The  next 
section  reads:  "Every  such  instrument  In 
writing,  certified  and  recorded  In  the  manner 
hereinbefore  prescribed,  shall,  from  the  time 
of  filing  the  same  with  the  recorder  for  rec- 
ord, impart  notice  to  all  persons  of  the  con- 
tents thereof  and  all  subsequent  purchasers 
and  mortgagees  shall  be  deemed,  In  law  and 
equity,  to  purchase  with  notice."  In  the  face 
of  that  section,  it  Is  a  vain  thing  for  plaintiff 
to  say  (as  he  does)  that  he  bad  no  "actual 
notice"  of  these  conveyances.  He  was  bound 
to  take  notice.  The  statute  makes  no  excep- 
tion in  favor  of  a  blind  man,  or  an  unlettered 
man,  or  Infant,  or  married  woman,  or  any 
other  person  who  may  be  an  object  of  anx- 
ious care  to  a  court  of  chancery ;  and  It 
would  be  audacious  for  lis  to  write  In  an  ex- 
ception. That  the  due  and  timely  record  of 
a  properly  acknowledged  deed  conveying  real 
estate  Is  conclusive  notice  to  the  whole  world 
of  its  contents  is  a  property  rule  in  this  state 
not  to'  be  trifled  with  or  whittled  away  by 
Judicial  construction.  Those  who  walk,  as 
well  as  those  who  run,  must  be  held  to  read 
the  record  of  a  deed.  It  is  one  case  in  which 
those  who  cannot  read  must  read,  and  where 
all  are  presumed  to  be  well  read. 
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or  privy  to  the  fraud  Intended."  In  this  case, 
conceding  for  present  purposes  that  fraud 
was  Intended,  yet  It  was  a  fraud  against  a 
speclBed  creditor.  Plalntlflt  defined,  earmark- 
ed, and  circumscribed  the  fraud  by  the  evi- 
dence of  McAnally,  and  showed  It  alone  aimed 
at  the  machine  company,  a  creditor,  and  not 
at  subsequent  purchasers,  or,  to  use  the  lan- 
guage of  the  petition,  "probable  purchasers." 
The  Idea  was  to  save  the  home  to  themselves, 
and  It  would  not  do  to  say  they  had  pur- 
chasers In  mind.  Furthermore,  It  matters 
not  what  McAnally  had  in  mind,  the  con- 
trolling question  Is  what  Martha  Isabell  had 
in  mind.  Davidson  v.  Dockery,  179  Mo.,  loc. 
dt.  607,  78  S.  W.  624,  and  cases  cited.  We 
doubt  hot  from  this  record  that  the  afflicted 
wife  of  McAnally  had  no  purpose  to  wrong 
innocent  purchasers  of  the  land,  and  never 
contemplated  that  her  husband,  after  her 
death,  would  conspire  with  a  scampish  or 
slovenly  abstracter  to  concoct  a  lying  abstract 
and  wrong  a  purchaser  in  that  way.  If  it 
were  ruled  that  such  covinous  or  reckless 
performance  wiped  out  the  notice  given  by 
the  deed  record,  under  express  statutory  man- 
date, no  vendee  who  held  title  by  a  voluntary 
conveyance  as  a  gift  would  be  safe  in  his  es- 
tnte  so  long  as  a  subsequent  purchaser  from 
his  donor  could  show  that  he  was  imposed 
upon  by  an  Inefficient,  insolvent,  or  rascally 
abstracter. 

(d)  It  is  insisted  that  McAnally  was  not  a 
competent  witness  to  overturn  the  deeds  in 
question.  Up  to  this  time  we  have  treated 
his  testimony  as  competent.  McAnally's  con- 
fession is  all  the  evidence  on  the  point,  and 
appellant  timely  and  aptly  objected  to  Its 
introduction,  without  avail.  In  my  opinion 
he  was  clearly  Incompetent  to  reveal  confiden- 
tial conversations  with  his  wife  or  overturn 
his  own  grant ;  but  the  question  Is  not  neces- 
sary to  a  decision  of  the  case,  and  is  there- 
fore reserved. 

The  case  in  some  of  its  features  is  a  hard 
one ;  but  plaintiff's  possessory  rights  during 
the  life  of  WlUIam  F.  McAnally  do  not,  at 
.first  blush,  seem  to  be  in  jeopardy,  and.  If 
his  warranty  deed  conveyed  any  interest  cast 
on  McAnally  by  Inheritance  from  one  of  his 
children,  then,  as  already  said,  plaintiff  may 
be  a  tenant  in  common  with  John  and  Curtis. 
If  so,  his  betterments  are  not  likely  to  be 
in  jeopardy,  and  may  be  protected  whenever 
partition  will  He.  However  hard  the  case,  we 
may  not  spoil  the  symmetry  of  the  law  or 
give  relief  to  plaintiff  at  the  expense  of  the 
minor  heirs  of  Martha  Isabell,  who  did  plain- 
tiff no  wrong.  Says  Lord  Campbell  (See 
East  India  Co.  v.  Paul,  Moore,  P.  C.  Ill): 
"It  is  the  duty  of  all  courts  of  justice  to  take 


tiff's  bill  as  on  a  hearing  on  the  merits,  and 
render  Judgment  against  him  for  costs.  All 
concur. 


GARDNER  v.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  27,  1909.). 

1.  EvioENCE  (8  474*)— Opinion  Evidence — 
Subject-Mattee  op  Testimony. 

Persons  who  had  observed  and  measured 
railway  tracks  with  a  yardstick  or  straight  edge 
and  a  tape  line  could  testify  that  one  rail  at  a 
curve  was  an  inch  higher  than  the  other,  though 
they  did  not  appear  to  be  experts  in  such  mat- 
ters, and  it  was  not  shown  that  the  measuie- 
ments  were  made  with  a  spirit  level. 

\Ei.  Note. — For  other  cases,  see  Ehridence. 
Cent.  Dig.  §  2203 :   Dec.  Dig.  {  474.*] 

2.  Triai,  (I  98«)— RtruNGB  of  Cocbt. 

Rulings  of  a  court  should  be  unequivocal 
and  so  definite  in  character  as  to  leave  no  room 
for  doubt  by  the  jury  as  to  what  evidence  is  ad- 
mitted and  what  excluded. 

[EXI.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  193,  249;  Dec.  Dig.  {  98.*] 

3.  Appeal  and  Error  (§§  288,  289*)— Reser- 
vation or  Grounds  —  FAiLtrRs  to  Assign 
Error  in  Motion  for  New  Triai.. 

Where  a  court's  rulings  excluding  various 
offers  of  testimony,  and  remarks  of  the  judge 
made  during  the  trial  in  the  nature  of  com- 
ments on  the  evidence  and  mild  criticisms  of 
counsel  were  not  assigned  as  grounds  for  new 
trial,  so  that  the  court  could  correct  itself,  they 
will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  1691,  1677;  Dec  Dig.  {} 
288,  289.  •] 

4.  Evidence  (J  271*)  — Hearsay  — Reports  — 
Passenger  —  Actions  —  Adkissibiuty  or 

Evidence. 

In  an  action  for  injuries  to  a  street  car  pas- 
senger struck  by  a  beam  near  the  tmck,  a  report 
of  the  motorman  to  the  company  piving  his  ver- 
sion of  the  accident  was  inadmissible,  as  an  ex 
parte  account,  not  under  oath;  and  affording  no 
opportunity  for  cross-examination  by  plaintiff. 

[Ed.  Note. — For  other  rases,  see  Evidence, 
Cent.  Dig.  i  1087 :  Dec.  We.  ft  271.*1 

5.  Witnesses  (S  255*)  —  Examination  —  Re- 
freshing Memory. 

If  the  date  of  an  accident  Is  in  donbta 
motorman  could  refresh  hia  memory  from  a  writ- 
ten report  made  by  him  to  the  company  with- 
out admitting  it  in  evidence. 

[Ed.  Note.— For  othet'  cases,  see  Witnesses, 
Cent  Dig.  §  875 ;  Dec.  Dig.  S  255.*] 

6.  Carriers  (§  280*)  —  Carriage  of  Passen- 
gers—Street  Railways— Care   Required. 

It  is  the  duty  of  a  street  railway  company 
to  exercise  that  high  degree  of  care  for  the  safe- 
ty of  passengers  that  a  very  careful  person 
would  use  under  like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Orrien, 
Cent.  Dig.  §§  1089-1091 ;   Dec  Dig.  |  280.»] 

7.  Carriers  (|  292»)— Injury  to  Passenger- 
Obstritctton  Near  Track— Cross-Beam  on 
Tboixey  Pole. 

If  a  cross-beam  on  a  pole  carrying  cross- 
wires  to  support  the  trolley  wire  has  been  placed 
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nearer  to  tbe  track  than  a  very  carefnl  penon 
would  hare  permitted  under  like  circumstances, 
and  the  company  knew  of  such  condition,  or  by 
the  exercise  of  such  high  degree  of  care  might 
have  known  it  in  time  to  have  remedied  it,  and 
prevented  injury  to  a  passenger  therefrom,  and 
failed  to  do  so,  it  would  be  liable  for  the  injury. 
[Bjd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1275;   Dec.  Dig.  i  292.*] 

8.  Carkiebs  (§  292*)— Cabriaoe  o»  Passen- 
GEBS— Stbeet  Railways — ^Dutt  to  Passen- 

GEKS. 

Where  a  street  railway  company  maintains 
a  cross-beam  carrying  feed  wires  and  bolted  to 
one  of  the  poles  supporting  a  cross-wire  which 
supports  the  trolley  wire,  the  pole,  cross-beam, 
and  wire  are  necessary  parts  of  the  equipment 
used  in  fumisbing  the  motive  power  for  the  cars, 
and  the  law  imposes  the  same  degree  of  care  in 
providing  such  equipment  as  it  does  in  furnish- 
ing safe  cars  in  which  passengers  may  ride. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  S  1175;   Vte.  Dig.  f  292.»] 

9.  Tbiai,  (§  243*)— iNSTBUcnoNS  —  Inconsist- 
ent Instructions. 

An  instruction  which  in  one  clause  states 
that  a  street  railway  company  must  exercise, 
for  the  safety  of  passengers,  that  high  degree 
of  care  that  a  very  careful  and  prudent  person 
would  use  under  like  circumstances,  and  in  an- 
other place  states  that  it  is  only  required  to  use 
ordinary  care  in  that  regard,  being  contradic- 
tory, is  erroneous,  as  the  jury  had  no  means  of 
knowing  whicb  one  properly  declared  the  law, 
and  an  appellate  court  has  no  means  of  know- 
ing which  one  the  jury  followed. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  564-566 ;   Dec.  Dig.  {  243.  •] 

10.  Carriers  (S  317*)— Street  Railv^ats— In- 
juries TO  Passengers— Admisbibilitt  of 
Evidence. 

In  an  action  for  Injuries  to  a  street  car 
passenger  struck  by  a  cross-beam  near  the  track 
on  a  curve,  evidence  that  one  track  at  that  place 
was  higher  than  the  other  causing  a  car  passing 
the  beam,  in  rapid  motion,  to  lurch,  throwing  the 
car  near  to  the  beam,  was  admissible  on  the 
question  of  the  company's  negligence. 

[EA.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  f  1301 ;  Dec.  Dig.  8  317.*] 

11.  Carriers  (J  316*)— Street  Railways— In- 
juries TO  Passengers— Burden  of  Proof. 

The  rule  that  a  passenger  makes  out  a 
prima  facie  case  of  damages  against  a  carrier 
for  personal  injuries  when  he  shows  that  be  was 
injured  by  a  collision,  and  was  himself  tree  from 
negligence,  applies  only  where  the  petition  char- 
ges negligence  in  general  terms,  and  does  not 
apply  where  it  specifically  pleads  the  negli- 
gent acts  which  caused  the  injury,  in  wbich  case 
the  burden  is  upon  plaintiff  to  prove  his  case 
and  continues  with  him  throughout  the  case. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  S§  1283-12»4 ;    Dec.  Dig.  %  316.*] 

12.  Pleading  (|  433»)  —  Sufficiency  —  Con- 
tributory Negligence— Cube  by  Vebdict. 

An  answer  pleading  contributory  negligence 
in  general  terms  like  a  plea  of  negligence  in  gen- 
eral terms  is  good  after  verdict 

[Ed.    Note. — For   other   cases,    see    Pleading, 
Cent  Dig.  §  1473 ;  Dec.  Dig.  f  433.»] 

13.  Carriers  (5  .547*)— Street  Railways— In- 
jury TO  Passengers — Sufficiency  of  Bvi- 

DENCE— CONTBIBUTOBY  NEGLIGENCE. 

In  an  action  by  a  street  car  passenger  for 
injuries  from  being  struck  by  a  beam  near  a 
track,  evidence  tendinf^  to  show  that  he  was  rid- 
ing with  a  portion  of  liis  arm  protruding  through 
the  car  window  is  sufficient  to  take  the  case  to 


the  jury  on  the  question  of  contributory  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  1380,  1402 ;    Dec.  Dig.  §  347.*] 

14.  Carriers  (§  347*)- Street  Railways- In- 
jury TO  Passengers— CoNTBiBUToBY  Neg- 
ligence. 

Such  an  act  of  the  passenger  would  not  be 
negligence  per  se,  preventing  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1380,  1402;   Dec.  Dig.  §  347. •] 

15.  Carriers  (|  315*)- Street  Railways— In- 
juries TO  Passenoebs  —  Pleading  —  Alle- 
gation AND  Proof. 

In  an  action  by  a  street  car  passenger  for 
injuries,  the  very  act  of  negligence  alleged  must 
be  proved,  and,  where  it  was  alleged  that  plain- 
tiff was  injured  on  a  south-bound  car  on  the 
west  side  of  a  viaduct,  he  could  not  tecover  upon 
proof  that  be  was  injured  on  a  north-bound  car 
on  the  east  side  of  the  viaduct 

[Ed.  Note. — For  '  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1281,  1282;  Dec.  Dig.  {  315.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Jno.  G.  Park,  Judge. 

Action  by  Alfred  G.  Gardner  against  the 
Metropolitan  Street  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  apx>eals. 
Reversed  aud  remanded  for  a  new  trial. 

The  plaintiff  was  a  passenger  upon  one  of 
defendant's  street  cars,  atad  while  being  car- 
ried as  such  he  sustained  the  injuries  com- 
plained of.  He  brought  this  suit  in  the  cir- 
cuit court  of  Jackson  county  to  recover  the 
sum  of  $5,000  damages  for  those  injuries. 
The  trial  resulted  in  a  judgment  for  the  de- 
fendant, aud  the  plaintiff  appealed. 

The  petition  upon  which  the  cause  was 
tried,  formal  parts  omitted,  was  as  follows: 
"For  his  cause  of  action  plaintiff  states: 
That  each  of  the  defendants  Is  a  corporation, 
duly  incorporated  and  existing  according  to 
law,  and  that  t>oth  the  defendants  hare  their 
general  offices  in  Kansas  City,  Mo.  That 
at  all  the  times  hereinafter  mentioned  or 
concerned  the  defendants  owned,  controlled, 
and  operated  a  street  railway  in  Kansas 
City,  Wyandotte  county,  Kan.,  extending 
from  Fifth  and  Central  streets.  In  said  Kan- 
sas City,  Kan.,  in  a  southwesterly  direction 
to  the  northern  approach  of  a  viaduct,  ex- 
tending northward  and  southward  over  cer- 
tain railway  tracks,  on  -Seventh  street  In  said 
city,  and  thence  southward  over  said  viaduct 
and  thence  southward  and  eastward  in  said 
Kansas  City,  Kan.,  and  finally  to  the  stock- 
yards which  are  located  in  both  said  Kan- 
sas City,  Kan.,  and  Kansas  City,  Mo.  That 
at  all  said  times  said  street  railway  was 
what  is  known  as  an  electric  railway;  that 
is  to  say,  the  motive  power  whlctf  propelled 
the  cars  thereon  was  electricity,  and  was  ap- 
plied by  means  of  what  is  known  as  a  trolley 
wire  running  along  above  the  tracks,  and 
over  the  center  of  the  cars,  together  with 
what  is  known  as  a  trolley  pole  extending 
upward  from  the  cars  and  fitting  with  a 
grooved  pulley  to  the  underside  of  said  wire. 
That  in  constructing  said  railway  £he  de- 
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way,  and  about  40  feet  south  from  tbe  north 
end  of  said  viaduct,  and  stretched  a  cross- 
wire  from  tbe  upper  end  of  said  pole  across 
and  over  said  railway  for  tbe  purpose  of 
supporting  said  trolley  wire,  which  trolley 
wire  ran  lengthwise  with  said  railway.  That 
tbe  defendants  also  placed  a  cross-beam  up- 
on said  pole,  extending  horizontally  eastward 
and  westward,  for  the  support  of  two  heavy 
cables,  which  rest  upon  the  west  end  of  said 
cross-beam.  That  said  cross-beam  Is  of  hard- 
wood, and  Is  about  4  or  6  inches  square  and 
4  or  5  feet  long,  and  is  placed  upon  said  pole 
about  5%  feet  above  the  car  track.  That  the 
defendants  negligently  and  carelessly  placed 
said  cross-beam  upon  said  pole  in  such  a  way 
that  the  east  end  thereof  extends  about  2^ 
feet  eastward  from  said  pole,  and  at  all  times 
mentioned  herein  has  extended  so  near  to  the 
north  rail  of  said  railway  that  it  almost 
scrapes  upon  tbe  cars  as  they  pass  along  to- 
ward the  south  in  crossing  said  viaduct  That 
the  defendants  negligently  laid  the  tracks  of 
said  railway,  on  the  west  side  of  said  via- 
duct, in  such  a  manner  that  tbe  east  raU  of 
said  western  track,  at  the  point  opposite  to 
said  cross-beam,  was  at  all  times  herein  con- 
cerned about  one  inch  higher  than  the  west 
rail  thereof,  and  in  that  manner  caused  the 
ears — as  they  passed  said  point — to  lean  or 
pitch  over  to  the  westward ;  and,  when  said 
cars  were  running  rapidly,  said  inequality 
in  said  rails  caused  them  to  lean  or  pitch 
further  toward  the  west  than  when  running 
slowly.  That  said  railway  where  It  crosses 
said  viaduct  is  a  double-track  railway,  and  at 
all  times  herein  concerned  the  cars  ran  south- 
ward on  the  west  track  and  northward  on  the 
east  track  thereof.  Tliat  the  defendants  neg- 
ligently ran  their  cars  (including  the  car  on 
which  plaintiff  was  Injured,  as  hereafter 
mentioned)  along  said  west  track  and  passing 
said  dangerous  cross-beam  without  placing 
the  proper  guards  to  the  windows  thereof 
for  the  protection  of  passengers  upon  said 
cars.  Plaintiff  states:  That  on  the  19th 
day  of  June,  1904,  be  boarded  one  of  defend- 
ants' cars  at  said  Fifth  and  Central  streets, 
Kansas  City,  Kan.,  for  the  purpose  of  be- 
ing carried  as  a  passenger  to  said  stock- 
yards, and  paid  his  fare,  to  wit,  five  cents, 
to  defendants'  conductor  in  charge  of  said 
car.  That  said  car  had  one  seat  on  each 
side  thereof  running  lengthwise  with  said 
car,  and  that  the  seat  on  the  west  side  did 
not  extend  fully  to  the  rear  or  north  end  of 
the  car  but  that  there  was  a  space  of  about 
two  feet  between  the  end  of  the  seat  and  the 
end  of  the  car.  That,  when  plalntilT  entered 
said  car,  he  found  that  both  of  the  seats 
therein  were  fully  occupied  by  passengers, 
and  plaintiff  was  obliged  to  stand,  and  that 
the  most  convenient  and  comfortable  place 
that  plaintiff  saw  In  which  he  could  stand 


That  plaintiff  stood  in  said  space  with  his  face 
toward  the  front  of  said  car,  and  with  his  right 
elbow  and  lower  arm  resting  upon  the  window 
sill  of  the  rear  window  on  the  west  side  of 
the  car,  and  that  said  window  was  pushed 
down  from  tbe  top  thereof  until  the  top  of 
said  window  was  about  even  with  the  window 
sill.    That,  through  the  negligence  of  the  de- 
fendants, there  was  no  guard  or  other  pro- 
tection to  said   window,   except  that   there 
were  two  or  three  bars  placed  borlEontally 
across  the  window  about  four  or  five  Inches 
apart,  and  that  the  lower  rod  or  bar  was 
about  11  inches  above  tbe  window  sill.    That 
plaintiff   did  not   know   of   said   dangerous 
cross-beam  or  of  said  Inequality  of  said  rails. 
That,    as  said   car  approached   said    cro<ss- 
beam,   the    servants    of    the    defendants    in 
charge  of  the  same  negligently  ran  said  car 
at  a  rapid  rate  of  speed,  so  that,  when  tbe 
car  struck  said  point  where  said  rails  were 
unequal  as  aforesaid,  the  car  leaned  or  pitch- 
ed over  toward  the  west,  and  thus  caused 
plaintiff's  elbow  to  slip  upon  said  window 
sill  toward  tbe  west  and  slightly  outside  of 
tbe  car,  whereupon  said  cross-beam  strudk 
plaintitTs  arm  over  the  ulna  bone,  and  just 
below  the  elbow,  and  cut  plaintiff's  arm  to 
said  ulna  bone,  and  bruised  and  fractured 
tbe  same,   and   thus   forced  plaintiff's   arm 
backward  and  against  the  rear  frame  of  said 
window,  and  broke  the  bone   of   plaintiff's 
arm  just  above  the  elbow,  and  forced  the 
ends  of  said  broken  bone  through  the  flesh 
and  muscles  of  plaintifTs  arm,  and  greatly 
bruised,  wrenched,  and  dislocated  plaintUTs 
elbow.    Plaintiff  states:    That,  by  reason  of 
said  injuries,  he  has  suffered  and  still  con- 
tinues to  suffer  great  physical  pain  and  men- 
tal anguish,  and  was  confined  to  his  house 
about  six  weeks,  and  has  not  tieen  able  to 
perform  his  usual  labor  since  said  Injury  oc- 
curred, and  was  obliged  to  expend  and  to 
obligate  himself  to  expend  about  $130  for  the 
services   of   physicians,    and   about   $10  for 
medicines,  and  was  obliged  to  be  nursed  and 
cared  for  by  his  wife  and  children,  and  that 
their  services  in  so  doing  were  of  the  reason- 
able value  of  $75.    That  said  injuries  have 
resulted  in  a  stiffening  and  malformation  of 
plaintifTs  right  elbow  joint,  and  in  weaken- 
ing plaintiff's  entire  right  arm,  and  that  said 
elbow  and  arm  are  thus  permanently  injured. 
Plaintiff  states  that  be  is  a  tailor  by  trade 
and  has  been  such  all  his  life,  and  has  no 
other  trade  or  calling  by  which  to  support 
himself  and  family,  and  that,  by  reason  of 
the  injuries  aforesaid,  he  is  permanently  dis- 
abled from  pursuing  said  trade,  and  has  lost 
and  will  lose  his  earnings  in  said  trade  dur- 
ing the  remainder  of  his  life,  and  that  all 
said  injuries  have  resulted  from  the  negli- 
gence of  the  defendants  in  placing  said  cross- 
beam too  near  said  car  tracks  and  permit- 


to  be  laid  unequal  In  height  and  to  remain 
so.  In  falling  to  protect  the  window  of  said 
car  In  the  proper  manner  as  above  mentioned. 
and  In  running  said  car  at  too  great  a  speed 
at  said  dangerous  place,  and  that  the  de- 
fendants knew  of  the  dangerous  condition  of 
said  cross-beam  and  said  cat  and  said  tracks, 
or  by  the  exercise  of  reasonable  diligence 
could  have  known  of  the  same.  Plaintiff 
states  that,  by  reason  of  said  injuries  re- 
sulting from  the  defendants'  negligence  as 
aforesaid,  he  has  been  damaged  In  the  sum 
of  $5,000,"  etc. 

The  answer  of  the  Metropolitan  consisted 
of  a  general  denial  and  a  general  plea  of 
contributory  negligence.    The  cause  was  dis- 
missed as  to  the  Kansas  City  Elevated  Rail- 
way Company.    The  reply  was  a  general  de- 
nial.   PlalnthTs  evidence  tended  to  prove  all 
of  the  allegations  of  the  petition,  and  that 
of  the  defendant  tended  to  prove  that  the 
plaintiff  was  Injured  while  a  passenger  on 
one  of  its  cars  on  the  day  and  at  the  hour, 
as  shown  by -plaintiff,  and  on  the  same  via- 
duct, but  that  the  injury  occurred  while  the 
car  was  going  north,  on  the  east  side  of  the 
viaduct,  instead  of  on  the  west  side  of  the 
viaduct,  while  the  car  was  going  south,  as 
alleged  by  plaintiff.     Defendant's  evidence 
also  tended  to  show  that  the  injury  occur- 
red about  150  yards  south  of  where  plaintiff 
claims  it  occurred,  and  that  the  injury  was 
caused  by  plaintiff's  arm  boming  in  contact 
with   a   trolley  pole,   which   stood   on  the 
west  side,  some  10  or  12  inches  from  the 
line  of  the  car,  as  It  passed.  Instead  of  com- 
ing in   contact  with   a   cross-beam   which 
stood  on  the  east  side,  about  the  same  dis- 
tance from  the  line  of  the  car,  as  plalntitrs 
evidence  tended  to  show.     In  other  words, 
there  was  no  question  raised  as  to  the  fact 
that  plaintiff  was  a  passenger,  and  that  he 
was  injured  by  defendant  while  he  was  be- 
ing carried  as  such ;  the  difference  between 
them  being  as  to  when  and  where  the  injury 
occurred,  and  the  question  of  negligence  and 
contributory  negligence. 

The  plaintiff  asked  the  court  to  instruct 
the  jury  as  follows: 

"(1)  The  court  Instructs  the  Jury  that  If 
yon  find  from  the  evidence  that  the  plaintiff 
was  a  passenger  on  one  of  the  cars  then  be- 
ing operated  by  the  defendant  in  Kansas 
City,  Kan.,  on  or  about  the  19th  day  of  June, 
1901,  and  that  said  car  was  at  that  time 
being  run  southward  over  a  viaduct  which 
passes  over  certain  railroad  tracks  on  Sev- 
enth street  in  said  city,  and  if  you  further 
And  from  the  evidence  that  there  was  at  said 
time  a  pole  standing  on  said  viaduct,  and 
lost  west  of  the  track  on  which  said  car 
was  80  running,  and  that  there  was  a  cross- 
beam bolted  onto  said  pole  in  such  a  way 
that  the  east  end  of  the  same  was  very  close 
to  and  Tvlthln  a  few  inches  of  said  car  as 
it  was  so  passing  along,  and  if  you  further 
tod  from  the  evidence  that  at  said  time, 


beam,  the  plaintiff's  elbow  or  lower  arm  was 
brought  into  contact  with  said  cross-beam, 
and  that  plaintiff  was  Injured  thereby,  and 
if  you  further  find  from  the  evidence  that 
at  said  time  and  place  the  defendant  was 
guUty  of  negligence  such  as  is  deflxied  in 
other  instructions  given  you  by  the  court, 
and  that  said  injuries  to  plaintiff,  if  any,  re- 
sulted from  such  negligence,  then  your  ver- 
dict must  be  In  favor  of  the  plaintiff,  unless 
you  further  find  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  on  his  own 
part  which  directly  contributed  to  said  In- 
juries. 

"(2)  The  court  Instructs  you  that.  If  you 
find  from  the  evidence  that  the  plaintiff  was 
a  passenger  on  a  car  which  was  being  oper- 
ated by  the  defendant  at  the  time  and  place 
referred  to  In  other  instructions,  then  It 
was  the  duty  of  the  defendant  to  use  and 
exercise  that  high  degree  of  care,  caution, 
and  foresight  for  the  safety  of  the  plaintiff 
that  a  very  careful  and  prudent  person  would 
use  and  exercise  under  like  circumstances. 
And  If  you  find  from  the  evidence  that  at 
said  time  and  place  there  was  a  post  or 
pole  standing  at  the  west  side  of  the  track 
on  which  said  car  was  running,  and  that 
there  was  a  cross-beam  tralted  onto  said 
pole  In  such  a  way  that  the  east  end  of  the 
same  extended  near  enough  to  said  track  to 
pndanger  passengers  on  said  car,  and  nearer 
to  said  track  than  a  very  careful  and  prudent 
person  would  have  permitted  under  like  cir- 
cumstances, and  that  defendant  knew  of  said 
condition  of  said  cross-beam,  or  by  the  exer- 
cise of  said  high  degree  of  care  and  caution 
might  have  known  the  same  in  time  to  have 
changed  said  cross-beam,  and  thereby  pre- 
vented the  injury  to  plaintiff,  if  any,  then 
the  defendant  was  negligent  In  said  particu- 
lar. Or,  if  you  find  from  the  evidence  that 
at  said  time  and  place  the  window  of  said 
car  at  which  the  plaintiff  claims  to  have 
been  standing  was  not  as  well  guarded  or 
protected  for  the  safety  of  passengers  as  a 
very  careful  and  prudent  person  would  have 
guarded  or  protected  the  same  under  like 
circumstances,  and  that  defendant  knew  of 
such  condition  of  said  window,  or  by  the 
exercise  of  said  degree  of  care  and  caution 
might  have  known  the  same  In  time  to 
have  changed  the  same,  and  thereby  prevent- 
ed the  Injury  to  plaintiff,  if  any,  then  the 
defendant  was  negligent  in  said  particular. 
Or  if  you  find  from  the  evidence  that  at 
said  time  and  place  the  east  rail  of  said 
track  was  hl^er  than  the  west  rail  thereof, 
and  that  said  Inequality  of  the  rails  caused 
the  car  to  lean  or  pitch  over  toward  the 
west  as  it  was  passing  said  point,  and  there- 
by endanger  passengers  on  said  car,  and  that 
such  inequality  was  greater  than  a  very  care- 
ful person  would  have  permitted  under  like 
circumstances,  and  that  defendant  knew  of 
said  condition,  or  could  have  known  the  same 
by  the  exercise  of  said  degree  of  care  In  time 


Buch  Injuries  to  plaintiff,   If  any,   then  de- 
fendant was  negligent  In  said  particular. 

"(3)  The  court  instructs  you  that  the  de- 
fense of  contributory  negligence,  which  is 
set  up  and  charged  by  the  defendant  In  this 
action,  is  an  aflSrmative  defense  which  must 
appear  from  the  evidence,  and  that  you  can- 
not find  a  verdict  against  the  plaintiff  on 
this  ground  alone,  unless  It  has  been  shown 
in  the  evidence  that  the  plaintiff  was  guilty 
-it  some  negligent  act  or  acts  on  his  own  part 
which  directly  contributed  to  the  Injuries 
complained  of.  And  such  negligent  act  or 
acts  must  be  such  as  a  reasonably  prudent 
person  would  not  have  been  guilty  of  under 
like  circumstances.  In  determining  whether 
or  not  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  as  herein  defined,  you  will 
take  into  consideration  all  the  facts  and  cir- 
cumstances shown  In  the  evidence,  and,  un- 
less it  has  been  shown  in  the  evidence  that 
the  plaintiff  was  guilty  of  some  act  or  acts 
of  negligence  which  a  reasonably  prudent 
person  would  not  have  been  guilty  of  un- 
der like  circumstances,  and  that  such  act  or 
acts  directly  resulted  in  the  injuries  com- 
plained of,  you  will  not  find  a  verdict  against 
the  plaintiff  upon  the  ground  of  contributory 
negligence  alone. 

"(4)  You  are  further  instructed  that.  If 
you  shall  find  a  verdict  in  favor  of  the 
plaln.'^iff,  you  may  assess  bis  damages  al; 
such  a  sum,  not  exceeding  $5,000,  as  you 
may  Iwlleve  from  the  evidence  will  be  a  fair 
and  reasonable  compensation  to  him :  EHrst. 
For  such  pain  of  body  and  mind,  if  any,  as 
you  may  believe  from  the  evidence  that  he 
has  already  suffered,  and  such  bodily  pain, 
if  any,  as  you  may  believe  from  the  evidence 
he  is  reasonably  certain  to  suffer  hereafter, 
as  a  direct  result  of  the  injuries  complained 
of.  Second.  For  such  loss  of  earnings,  if 
any,  as  you  may  believe  from  the  evidence 
that  he  has  sustained,  or  is  reasonably  cer- 
tain to  sustain  hereafter,  as  a  direct  result 
of  the  injuries  complained  of.  Third.  For 
such  permanent  injuries  to  plalntifTs  body, 
if  any,  as  you  may  believe  from  the  evi- 
dence that  he  has  sustained  as  a  direct  re- 
sult of  said  Injuries.  Fourth.  For  such  ex- 
penses for  doctor's  bills,  if  any,  not  exceed- 
ing $100,  as  you  may  find  from  the  evidence 
that  he  has  necessarily  Incurred  and  ex- 
pended as  a  result  of  the  Injuries  complain- 
ed of." 

The  court  gave  said  Instructions  numbered 
1,  3,  and  4,  but  refused  to  give  2  as  asked, 
but  modifled  It  by  striking  out  the  words 
"said  high  degree  of  care  and  caution,"  and 
inserting  in  their  stead  the  words  "ordinary 
care,"  and  by  detaching  and  eliminating  there- 
from the  following  clauses :  "Or  If  you  And 
from  the  evidence  that  at  said  time  and  place 
the  east  rail  of  said  track  was  higher  than 
the  west  rail  thereof,  and  that  said  inequality 
of  the  rails  caused  the  car  to  lean  or  pitch 
over  toward  the  west  as  It  was  passing  said 


said  car,  and  that  such  inequality  was  great- 
er than  a  very  careful  person  would  have 
permitted  under  like  circumstances,  and  that 
defendant  knew  of  said  condition,  or  could 
have  known  the  same  by  the  exercise  of  said 
degree  of  care,  in  time  to  have  repaired  said 
track  and  prevented  such  Injuries  to  plain- 
tiff, if  any,  then  defendant  was  negligent  in 
said  particular."  The  court  gave  instruction 
numbered  2  in  its  modifled  form.  To  which 
action  of  the  court  the  plaintiff  duly  excepted. 
The  defendant,  upon  its  part,  prayed  the 
court  to  Instruct  the  jury  as  follows: 

"(1)  The  court  instructs  the  jury  that  the 
burden  of  proof  is  on  the  plaintiff  to  prove 
to  your  satisfaction  by  the  preponderance  of 
the  credible  testimony  that  defendant  was 
guilty  of  negligence  as  submitted  to  yon 
in  these  instructions,  and  this  burden  of 
proof  continues  and  abides  with  the  plaintiff 
throughout  the  entire  trial ;  and,  unless  you 
believe  and  find  from  the  evidence  in  this 
case  that  the  plaintiff  has  proven  by  a  pre- 
ponderance of  the  credible  testimony  to  youi 
reasonable  satisfaction  that  the  defendant 
was  guilty  of  negligence  as  defined  In  these 
instructions,  and  that  such  negligence  was 
the  proximate  cause  of  the  Injuries  complain- 
ed of,  then  your  verdict  must  be  for  the  de- 
fendant. By  'preponderance  of  the  evidence' 
is  meant  the  greater  weight  of  credible  tes- 
timony. 

"(2)  The  court  Instructs  the  Jury  that  yon 
are  the  sole  judges  of  the  credibility  of  the 
witnesses  and  the  weight  and  value  to  be  giv- 
en to  their  testimony,  and.  In  determining 
what  weight  and  credit  you  will  give  to  the 
testimony  of  any  witness,  you  should  consid- 
er his  or  her  conduct  and  demeanor  on  the 
stand,  his  or  ber  Interest  In  the  case  on  tri- 
al, his  or  her  opportunity  to  know  and  be  In- 
formed as  to  the  factson  which  they  undertake 
to  give  testimony,  and  their  ability  to  clearly 
remember  and  to  clearly  state  snch  facts, 
their  willingness  or  unwillingness  to  testify 
to  any  facts  of  which  you  may  believe  they 
have  knowledge. 

"(3)  It  was  the  duty  of  the  plaintiff  to  ex- 
ercise ordinary  care  for  his  own  safety,  and 
if  he  failed  to  do  so,  and  such  failure  on  his 
part  directly  contributed  to  the  injuries  com- 
plained of,  then  he  cannot  recover  In  this 
case,  and  your  verdict  will  be  for  tie  defend- 
ant, even  though  you  may  find  that  the  de- 
fendant was  also  ne;;ligent  as  defined  in  these 
Instructions.  By  ordinary  care,  as  used  In 
this  instruction.  Is  meant  such  care  as  would 
be  exercised  by  an  ordinarily  prudent  person 
under  like  circumstances. 

"(4)  The  court  Instructs  the  Jury  that  there 
Is  no  evidence  that  the  car  of  defendant  was 
run  at  a  negligent  rate  of  speed  at  the  time 
and  place  of  the  accident. 

"(5)  The  court  Instructs  the  Jury  that  this 
case  should  be  considered  by  you  the  same  as 
if  it  was  a  contest  between  two  persons  of 
equal  standing  In  the  community.    The  fact 
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that  one  of  the  parties  la  a  corporation  should 
not  and  must  not  affect  your  minds  In  any  way 
In  the  consideration  of  the  case.  The  rights 
of  the  parties  should  be  and  must  be  deter- 
mined upon  the  evidence  introduced  and  the 
Instructions  given  to  the  Jury,  which  are  the 
lawand  the  only  law  to  guide  yon  in  your 
deliberations. 

"(6)  The  court  instructs  the  Jury  that  if 
you  find  and  believe  from  the  evidence  that 
the  plaintiff  knew  or  by  the  exercise  of  rea- 
sonable and  ordinary  care  and  diligence 
might  or  could  have  known,  that  if  he  put 
bis  arm  out  of  the  window,  or  through  the 
bars  upon  the  side  of  the  car,  there  was  dan- 
ger of  his  arm  being  struck  and  injured,  and 
tliat  be  negligently  put  his  arm  out  of  the 
window  or  through  the  bars,  and  was  there- 
by struck  and  injured,  then  your  verdict  will 
be  for  the  defendant 

"(7)  The  court  instructs  the  Jury  that,  un- 
less you  And  and  believe  from  the  evidence 
that  the  plaintiff  has  proven  by  a  preponder- 
ance of  the  testimony  to  your  satisfaction 
tliat  he  was  struck  by  a  cross-beam  on  the 
west  side  of  the  viaduct  about  80  feet  south 
of  the  north  end  thereof  while  riding  south 
npon  defendant's  car,  your  verdict  must  be 
for  the  defendant 

"(8)  If  you  And  from  the  evidence  that 
plaintiff  was  injured  on  a  north-bound  car 
and  on  the  east  side  of  the  viaduct,  and  not 
on  a  south-bound  car  on  the  west  side  of  the 
viaduct  your  verdict  ■will  be  for  defendant" 

The  court,  over  the  objections  of  plaintiff's 
counsel,  gave  to  the  Jury  the  foregoing  in- 
structions. To  which  action  of  the  court  in 
giving  same  the  plaintiff  at  the  time  duly  ex- 
cepted. 

The  errors  assigned  by  counsel  for  appel- 
lant relate  to  the  admission  and  rejection  of 
testimony,  and  to  the  giving  and  refusing  in- 
structions. We  will  mention  such  parts  of 
the  evidence  and  such  of  the  instructions  dur- 
ing the  course  of  the  opinion  as  may  be  nec- 
essary for  a  proper  determination  of  the  ques- 
tions presented  for  our  conslderatloo. 

Theoph  L.  Cams,  for  appellant  Jno.  H. 
Lucas,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  We  will  first  consider  the  errors 
assigned  regarding  the  rulings  of  the  court 
as  to  the  rejection  of  testimony  offered  by 
the  appellant  Appellant  offered  the  testi- 
mony of  some  two  or  three  witnesses  who 
had  observed  and  measured  with  a  yardstick 
or  straight  edge  and  a  tape  line  the  tracks 
of  respondent  just  opposite  the  cross-t>eam 
mentioned  in  the  evidence,  to  the  effect  that 
the  top  surface  of  the  east  rail  of  the  west 
track  was  one  inch  higher  than  the  west  rail 
thereof.  This  evidence  was  offered  for  the 
purpose  of  proving  that  when  the  car  passed 
the  cross-beam  in  rapid  motion,  it  was  there- 
by caused  to  lurch  or  pitch  to  the  westward 
until  the  line  of  the  car  passed  so  near  to 
said  beam  as  to  throw  appellant's  arm 
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against  the  same,  and  thereby  inflicted  the 
injury  complained  of.  This  evidence  was  by 
the  court  excluded,  for  the  reasons  that  it 
was  not  shown  that  the  witnesses  who  took 
the  measurements  were  experts  in  such  mat- 
ters, and  because  It  was  not  shown  that  the 
measurements  were  made  with  the  assistance 
of  a  spirit  leveL  The  exclusion  of  that  evi- 
dence was  clearly  erroneous,  as  will  appear 
by  reading  the  following  authorities:  17  Cyc. 
102,  104 ;  Eyerman  v.  Sbeehan,  62  Mo.  221 ; 
Heman  Construction  Co.  v.  O'Brien,  81  Mo. 
App.  639;  McPberson  v.  Railroad,  97  Ho.  253, 
10  8.  W.  846;  Charlton  v.  Railway,  200  Mo. 
413,  98  S.  W.  529 ;  Hovey  v.  Sawyer,  6  Allen 
(Mass.)  654;  Eastman  v.  Amoskeag,  etc.,  44 
N.  H.  143,  82  Am.  Dec  201;  Vermillion  v. 
City  of  Vermillion,  6  &  D.  466,  61  N.  W.  802; 
Morrlsette  v.  Railway,  76  Vt  267,  66  Atl. 
1102;  Posachane  Water  Go.  v.  Standart  97 
Cal.  476,  32  Pac.  532 ;  Galveston,  etc.,  Ry.  v. 
Ford,  22  Tex.  Civ.  App.  181,  54  S.  W.  87; 
Olson  V.  Oregon  Short  Line,  24  Utah,  460,  68 
Pac.  148 ;  LIghtfoot  v.  Traction  Co.,  123  Wis. 
479, 102  N.  W.  30. 

The  rule  respecting  measurements  is  stated 
as  follows  in  17  Cyc.  p.  102:  "An  observer 
may  state  his  estimate  of  size,  including 
height  depth,  breadth,  thickness,  and  width, 
and  any  change  in  those  or  other  dimensions. 
The  statement  Is  merely  one  of  fact,  as  to 
which  any  person  who  has  applied  the  meas- 
urements may  testify,  with  weight  propor- 
tionate to  his  age  and  experienca"  And  on 
page  104  of  same  volume  It  is  said:  "In  the 
absence  of  adequate  measurements,  any  per- 
son of  adequate  knowledge  and  Judgment  may 
state  the  grade  of  a  ditch,  of  a  hill,  or  a  rail- 
road track."  In  6  Allen,  564,  the  Supreme 
Court  of  Massachusetts  said:  "As  to  where 
the  highest  point  of  a  hill  Is,  is  a  question  np- 
on which  one  man  could  not  have  any  more 
or  better  means  of  forming  an  opinion  than 
any  other  person  of  ordinary  intelligence; 
and  it  is  not  a  question  for  expert  testimony  " 
In  Eastman  v.  Amoskeag,  44  N.  H.  143,  82 
Am.  Dec.  201,  the  Supreme  Court  said:  "In 
questions  relating  to  heights  and  distances, 
and  as  to  the  number,  quantity,  and  dimen- 
sions of  things,  a  witness  may  not  be  able 
to  testify  without  an  implied  expression  of 
opinion;  but  this  is  no  objection  to  the  tes- 
timony upon  such  points  and  subjects."  It 
has  also  been  held  competent  for  a  witness 
to  testify  as  to  the  height  to  which  a  stream 
of  water  was  thrown,  when  his  only  criterion 
was  the  height  of  a  house  nearby,  and  he  did 
not  know  the  height  of  the  house  (Vermillion 
V.  Vermillion,  6  S.  D.  466,  61  N.  W.  802),  and 
for  a  witness  to  testify  as  to  the  size  of  a 
lantern  simply  upon  inspection  (Morrlsette  v. 
Railway,  78  Vt  267,  56  AU.  1102).  So  also 
held  competent  for  a  witness  to  testify  that' 
the  grade  of  a  ditch  was  not  more  than  five 
feet  to  the  mile.  Here  the  appellant  con- 
tended that  since  the  grade  was  a  matter 
susceptible  to  exact  measurement  the  Judg- 
ment of  the  witness  was  not  competent    But 
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the  court  held  otherwise,  and  stated  that,  al- 
tboQgh  this  evidence  might  be  overcome  by 
a  showing  of  the  exact  measurements,  still 
the  evidence  was  competent  Posachane  Wa- 
ter Co.  V.  Standart,  97  Cal.  476,  32  Pac.  532. 
It  has  been  held  competent  for  a  witness  to 
testify  that  there  was  a  sharp  curve  and 
a  sharp  grade  on  the  railroad  at  the  point 
of  accident  Galveston,  etc,  Ry.  v.  Ford,  22 
Tex.  Civ.  App.  131,  54  S.  W.  37-;  Olson  v. 
Oregon  Short  Line,  24  Utah,  460,  68  Pac.  148. 
It  Is  competent  for  a  witness  to  estimate  the 
height  of  a  wood  wagon.  Llghtfoot  v.  Trac- 
tion Co.,  123  Wis.  479,  102  N.  W.  30.  In  this 
state  a  witness  was  permitted  to  give  his  esti- 
mate of  the  depth,  or  thickness,  of  broken 
stone.  And  the  court  further  held  that  the 
witness  might  add  his  opinion  under  certain 
drcumstances.  Eyerman  v.  Sheehan,  52  Mo. 
221.  This  court  also  held  that  it  was  compe- 
tent for  a  witness  to  give  his  estimate  of  the 
distance'of  a  Crane  from  a  passing  train  from 
his  observation  alone.  Charlton  v.  Railway, 
200  Mo.  413,  98  S.  W.  629. 

Counsel  for  respondent  do  not  contend  said 
evidence  was  not  competent;  but  their  In- 
sistence is  that  said  evidence  was  In  fact 
admitted  by  the  court,  and  not  excluded,  as 
contended  for  by  counsel  for  appellant  By 
reading  page  56  of  the  abstract  of  the  rec- 
ord. It  will  be  seen  that  witness  Cams  tes- 
tified as  follows:  '"The  east  track  was  about 
an  Inch  higher  than  the  west  track  at  that 
point  The  east  rail  of  the  west  track  was 
about  an  Inch  higher  than  the  west  rail  at 
that  point,  and,  when  Mr.  Gardner  and  Mr. 
GlUey  went  over  It,  the  track  was  In  the 
same  condition  that  It  was  when  I  first  went 
there."  And  on  page  59  appellant  testified: 
"Well,  we  measured  the  east  track,  and  we 
found  it  about  an  inch  higher  than  the  west 
one;  that  Is,  oo  the  curve."  WhUe  the  rec- 
ord shows  that  Cams  and  appellant  made  the 
foregoing  stat^nents  accredited  to  them,  yet 
the  ruling  of  the  court  Is  not  clear  and  def- 
inite upon  their  admission  until  we  reach  the 
ruling  of  the  court  upon  the  admission  of  the 
testimony  of  the  witness  Bullock.  On  pages 
109  and  110  of  the  abstract  the  following  oc- 
curred: "Q.  State  to  the  Jury  what  was  the 
condition  of  the  track  over  the  viaduct,  Mr. 
Bullock,  with  reference  to  Its  being  either  rail 
level  with  the  other  along  the  other  side.  A. 
The  track  was  perfectly  level.  Mr.  Cams: 
I  object  to  that  question  until  it  Is  shown 
that  the  witness  had  knowledge  of  that  par- 
ticular time.  The  Court:  Yes;  and  unless 
be  put  a  level  to  it  Itjlr.  Loomis:  The  other 
gentlemen  did  not  The  Court:  I  held  it  was 
no  evidence.  There  Is  no  issue  on  that" 
This  ruling  of  the  court  made  definite  and 
certain  that  which  was  before  indefinite  and 
uncertain.  The  rulings  of  the  court  should 
always  be  unequivocal  and  so  definite  in  char- 
acter as  to  leave  no  room  for  doubt  In  the 
minds  of  the  Jury  as  to  what  evidence  is  ad- 
mitted and  as  to  what  Is  excluded.     With- 


out the  Jurors  know  positively  what  evidence 
Is  to  be  considered  by  them,  they  are  In  no 
position  to  properly  consider  the  case,  or  to 
return  an  intelligent  verdict    Even  without 
the  last  ruling  of  the  court.  Its  previous  rol- 
Ings  were  so  Indefinite  and  uncertain  as  to 
I  afford  juat   grounds    for   complaint    on    the 
'  part  of  appellant ;  and,  with  the  last  added, 
there  can  be  no  doubt  but  what  the  effect 
thereof  was  to  exclude  all  the  evidence  which 
I  tended  to  show  the  rails  of  the  track  were 
uneven  at  the  place  of  the  accident    This  is 
]  also  made  clear  by  the  action  of  the  court  in 
striking  out  of  appellant's  second  Instruction 
all  reference  to  his  right  to  a  recovery  on  ac- 
count of  the  uneven  condition  of  the  rails. 
,  This  instruction  will  receive  further  consid- 
eration presently.    The  exclusion  of  this  evi- 
dence was  error.    The  exclusion  of  that  evi- 
dence virtually  took  from  the  jury  the  charge 
of  negligence  regarding  the  throwing  of  ap- 
pellant against  the  cross-beam. 
I     2.  Counsel  for  appellant  also  complains  of 
j  the  action  of  the  court  for  excluding  various 
offers  of  testimony ;    but  by  an  examination 
,  of  the  motion  for  a  new  trial,  as  suggested 
by  counsel  for  respondent  we  find  that  none 
of  those  rulings  was  assigned  as  a  ground 
for  a  new  trial.    This  court  will  not  reverse 
a  judgment  of  the  trial  court  for  error  which 
was  not  called  to  Its  attention  in  the  motion 
for  a  new  trial.    Coffey  v.  Carthage,  200  Mo., 
\  loc.  dt  629,  98  S.  W.  562;    State  v.  Miles. 
1 199  Mo.  530,  98  S.  W.  25 ;    State  ex  reL  v. 
'  Trust  Co.,  209  Mo.,  loc.  dt  494,  108  S.  W.  97. 
I     3.  Certain  remarks  of  the  judge  made  dur- 
I  ing  the  progress  of  the  trial,  in  the  presence 
i  and  hearing  of  the  jury.  In  the  nature  of 
I  comments  upon  the  evidence  and  mild  crlti- 
I  cisms  of  counsel  for  appellant  constitute  the 
basis  of  this  complaint  Whatever  merit  there 
might  have  been  In  this  assignment  appel- 
lant is  in  no  position  to  complain,  for  the 
reason  that  the  attention  of  the  court  was 
not  called  to  those  matters  in  the  motion  for 
a  new  trial.    See  authorities  cited  under  the 
preceding  paragraph. 

4.  The  same  Is  true  with  regard  to  the  ob- 
jection lodged  against  the  testimony  of  the 
witness  Ithry  Fltzhugh  giving  his  opinion  as 
to  appellant's  condition  at  the  time  the  bi- 
jury  was  inflicted.  The  motion  for  a  new 
trial  did  not  call  the  attention  of  the  court 
to  this  alleged  error;  consequently  the  court 
had  no  opportunity  to  correct  its  ruling  re- 
garding the  admission  of  that  testimony. 

6.  Over  the  objection  of  counsel  for  appel- 
lant, the  court  admitted  In  evidence  the  fol- 
lowing written  report  of  the  injury,  made 
by  Joseph  Floerke,  motorman,  who  was  hi 
charge  of  the  car  which  injured  appellant: 

Office  of  Metropolitan  Street  Railway  Com- 
pany.   Kansas  City  Elevated  Railway  Companj, 
,  621  Temple  Block,  Kansas  City,  Missouri,  6-'J0, 
1904.    No.  49656.    Mr.  Jas.  Floerke,  1512  North 
19,  Ks.:     Your  name  having  Iwen  retomed  to 
,  us  by  a  conductor  as  one  of  the  several  witnee- 
I  es  to  an  accident  which  is  said  to  have  occurred 
I  on  our  line  at  7th  and  Kansas— 4:30  p.  m.  June 
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19,  we  tberefoTe  ask  you,  as  a  favor,  to  answer 
the  following  qoestlons,  in  order  to  have  as  com- 
plete an  account  as  can  be  obtained. 
Respectfully, 

Bernard  C!orrigan,  President. 

Questions. 

Wbat  Is  your  full  name? 

Address  f 

Occupation  T 

Did  you  see  the  accldentT 

Give  date  and  time. 
Where  did  It  occur? 
Where  were  you  when  the 

accident  took  place? 
Was  the  train  In  motion? 
Was  the  bell  ringing? 


Answers. 

Joseph  Floerke. 
1999  Dora  ATe.  K.  C. 
Junk  dealer. 


Uo. 


Do  70U  know  any  one 
else  that  saw  the  ao- 
cldent? 

It  so,  glTe  name  and  ad- 
dress. 

Who  In  your  opinion  Is 
to  blame  (or  the  acci- 
dent? 

Please  give  full  account 
ot  the  accident  as  wit- 
nessed by  you,  showing 
no  favor  to  either  side. 


June  19th,  4:30  p.  m. 
Tth  St.  Wydock,  K.  C.  Ks. 

In  front  platform. 
Tes. 

Not    necessary    ft    the 
point. 


Nou 


The  Injured  man. 

I  have,  seen  the  man 
leaning  or  resting 
white  his  arm  In  rallng 
or  window  protachen  on 
car  and  the  first  post 
came  In  contact  and  the 
man  got  slok. 


Date,  Jane  19,  1904. 

Joseph  Floerke.     [Signature.! 
Address:    1999  Dora  avenue,  Kansas  City,  Mis- 


It  was  stated  X>j  the  court  that  this  re- 
port was  admitted  for  the  purpose  of  show- 
ing the  date  of  the  injury.  Clearly  the  ad- 
mission of  this  report  was  erroneous.  There 
was  no  dispute  as  to  the  date  of  the  injury. 
The  petition  stated  that  It  occurred  on  June 
19,  1904,  and  alli  of  the  evidence  bearing  up- 
on that  point  which  was  Introduced  by  both 
appellant  and  respondent  showed  the  injury 
occurred  upon  that  date.  If  the  date  of  the 
Injury  had  been  in  dispute,  then  the  motor- 
man  could  have  refreshed  his  memory  from 
the  rei)ort,  but  the  report  Itself  was  not  com- 
petent, and  should  have  been  excluded.  By 
Its  admission  the  Jury  was  i)ermitted  to 
hear  read  the  ex  parte  account  of  the  In- 
Jury  made  by  the  iqotorman,  not  under  oath, 
nor  was  he  cross-examined  by  any  one  on 
behalf  Of  appellant.  That  evidence  was  high- 
ly prejudicial  to  him,  and  should  have  been 
excluded.  Sharp  v.  Railway  Co.,  213'  Mo. 
517,  111  S.  W.  1154.  But,  notwithstanding 
this  error  was  committed,  we  cannot  re- 
verse the  Judgment  therefor,  for  the  reason 
that  appellant  did  not  complain  of  that  er- 
ror In  his  motion  for  a  new  trial.  Conse- 
quently he  cannot  avail  himself  of  it  Cof- 
fey r.  Carthage,  supra. 

6.  The  action  of  the  court  in  refusing  to 
give  for  appellant  Instruction  numbered  2. 
as  asked  by  him,  and  In  modifying  it,  and 
giving  it  in  said  modified- form,  Is  complain- 
ed of  as  error  by  counsel  for  appellant. 
There  are  two  errors  assigned  to  that  ruling. 

It  is  first  insisted  that  it  was  the  duty  of 
the  respondent  to  use  and  exercise  that  high 
degree  of  care,  caution,  and  foresight  for 
the  safety  of  the  appellant  that  a  very  care- 


ful and  prudent  person  would  have  used 
and  exercised  under  like  circumstances. 
And  that  the  court  should  have  told  the  Jury 
that  if  they  believed  said  cross-beam  was 
placed  nearer  to  the  track  In  question  than 
a  very  careful  and  prudent  person  would 
have  permitted  under  like  circumstances, 
and  that  respondent  knew  of  said  condition 
of  said  cross-beam,  or,  by  the  exercise  of 
said  high  degree  of  care  and  caution  might 
have  known  the  same  in  time  to  have  chang- 
ed it  and  thereby  prevented  the  injury,  and 
that  it  failed  to  do  so,  then  appellant  was 
entitled  to  a  recovery.  This  is  clearly  the 
law  of  this  state,  as  has  been  held  by  this 
court  In  scores  of  cases.  Lemon  v.  Chans- 
lor,  68  Mo.  340,  30  Am.  Rep.  799.  This  cross- 
l^eam  was  bolted  to  one  of  the  poles  which 
supported  the  wire  which  supplied  the  feed 
wire  which  furnished  the  electricity  for  the 
trolley  wire.  The  pole,  cross-beam,  and 
wire  were  all  necessary  parts  of  the  equip- 
ment furnished  and  used  in  furnishing  the 
motive  power  for  the  cars.  And  the  law  im- 
posed the  same  degree  of  care  upon  respond- 
ent in  providing  and  furnishing  that  equip- 
ment as  it  did  in  furnishing  safe  cars  in 
which  passengers  were  to  ride.  In  discuss- 
ing this  question,  this  court  in  the  case  of 
Och  V.  M.,  K.  &  T.  Ry.  Co.,  ISO  Mo.,  loc.  dt. 
61,  31  S.  W.  968,  36  L.  R.  A.  442,  said: 
"While  carriers  of  passengers  are  not  insur- 
ers of  their  safety,  and  are  not  responsible 
when  all  reasonable  care,  skill,  and  dili- 
gence, prudence,  and  foresight  have  been 
employed,  the  law  Imposes  upon  them  the. 
utmost  care  and  skill  in  selecting  and  fur- 
nishing safe  means  of  transportation,  and 
to  that  end  to  provide  safe  coaches  and  ap- 
pliances, necessary  for  that  purpose,  includ- 
ing every  part  and  parcel  thereof,  which 
very  prudent  men  would  exercise  under  like 
circumstances,  and,  when  the  Injury  to  the 
plaintiff  was  shown  to  have  been  occasioned 
by  the  falling  upon  her  head  of  a  ventilating 
window  from  the  coach  in  which  she  was 
riding,  then  it  devolved  upon  the  defendant 
to  show  by  a  preponderance  of  the  evidence 
that  the  injury  was  caused  by  something 
not  under  its  control,  and  not  from  any 
fault,  want  of  care,  or  watchfulness  upon 
its  part  The  same  degree  of  care  was  re- 
quired of  defendant  as  to  all  parts  and  all 
kinds  of  its  property  used  In  the  transporta- 
tion of  Its  passengers  as  compared  w.lth  lia-* 
blllty  to  cause  Injury  to  them.  Th^  same 
rule  applies  when  the  injury  Is  caused  by 
the  want  of  diligence  or  care  by  those  em- 
ployed by  the  carrier.  In  Meier  v.  Railroad, 
64  Pa.  225,  8  Am.  Rep.  581,  It  was  said: 
'Prima  facie,  where  a  passenger,  being  car- 
ried on  a  train,  is  Injured  without  fault  of 
his  own,  there  is  a  legal  presumption  of 
negligence,  casting  upon  the  carrier  the  onus 
of  disproving  it'  •  •  *  This  is  the  rule 
when  the  injury  is  caused  by  a  defect  In 
the  road,  cars,  machinery,  or  by  a  want  of 
diligence  or  care  tn  those  employed,  or  by 
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any  other  thing  which  the  company  can  or^ 
ought  to  control  as  a  part  of  Its  duty,  to  car-' 
ry  the  passengers  safely;  but  this  rule  of 
evidence  Is  not  conclusive."  See,  also,  Clark 
V.  Railroad,  127  Mo.  197,  29  S.  W.  1013; 
Dougherty  r.  Railroad,  81  Mo.  325,  51  Am. 
Rep.  239.  The  refusal  of  the  court  to  give 
appellant's  Instruction  which  so  declared 
the  law  was  error.  But  counsel  for  respond- 
ent insists  that  the  court  so  Instructed  the 
Jury.  In  a  sense  that  Is  true,  but  it  is  also 
true  that  in  the  samb  Instruction  at  another 
place  the  court  told  the  jury  that  respond- 
ent was  only  required  to  use  ordinary  care 
In  that  regard.  So  the  most  that  can  be 
said  of  this  Instruction  is  that  the  two  claus- 
es mentioned  are  inconsistent  with  and  con- 
tradictory of  each  other.  Such  an  instruc- 
tion Is  erroneous.  The  Jury  had  no  means 
of  knowing  which  of  the  two  properly  de- 
clared the  law  of  the  case,  and  we  have  no 
means  of  knowing  which  of  the  two  the 
Jury  did  follow. 

And  the  second  error  urged  against  the 
ruling  of  the  court  relates  to  Its  action  in 
striking  therefrom  the  paragraph  submitting 
to  the  Jury  the  question  of  respondent's  neg- 
ligence In  constructing  and  maintaining  the 
east  rail  of  the  track  In  question  higher 
than  the  west  rail  thereof,  and  that,  In  con- 
sequence thereof,  the  car  was  caused  to 
lurch  or  pitch  so  near  to  the  cross-beam  as 
to  Injure  appellant's  arm.  The  evidence 
which  tended  to  prove  those  facts  should 
have  been  admitted,  as  before  stated,  and 
this  clause  of  this  instruction  should  have 
been  given,  submitting  that  question  to  the 
Jury.  This  question  came  before  this  court 
in  the  case  of  Gage  v.  St  Louis  Transit  Co., 
211  Mo.  139,  156,  109  S.  W.  13,  18.  This  lan- 
guage was  there  used:  "Plaintiff  complains 
of  the  action  of  the  court  in  refusing  to  per- 
mit her  to  prove  that  street  cars  while  In 
motion  win  rock  and  sway  from  side  to  side 
on  account  of  the  Inequalities  of  the  track. 
We  are  of  the  opinion  that  said  ruling  was 
not  error,  for  the  reason  that  it  is  common 
knowledge  that  a  car  being  propelled  by 
steam  or  electricity  over  a  railroad  track 
will  be  swayed  by  Inequalities  of  the  track. 
Geltz  V.  Railroad,  72  Wis.  307,  39  N.  W.  800: 
Railroad  v.  Smith,  25  App.  D.  C,  loc.  dt. 
271  (5  L.  R.  A.  [N.  S.]  274).  The  Juror's 
knowledge  of  those  facts  Is  equal  to  that 
of  any  witness  who  might  testify  upon  the 
subject  The  swaying  of  the  car  is  caused 
by  the  operation  of  the  law  of  gravity  and 
the  mechanical  forces  used  in  propelling  the 
car.  When  a  wheel  of  the  car  comes  to  a 
low  place  on  the  rail,  the  law  of  gr&vlty  car- 
ries It  to  the  lowest  point,  and  the  mechan- 
ical forces  operating  upon  the  car  In  turn, 
raises  it  to  the  highest  point  of  the  rail. 
This  motion  of  the  car  will  cause  the  car  to 
rock  from  side  to  side  where  there  are  In- 
equalities in  the  surface  of  the  two  rails; 
and  If  there  are  no  inequalities,  but  both 


rails  are  depressed  alike,  then  the  motion  of 
the  car  will  be  from  end  to  end,  and  not 
from  side  to  side.  All  men  of  ordinary  in- 
telligence and  observation  know  those  facts; 
and  the  testimony  of  witnesses  explalninf; 
those  motions  and  their  causes  would  sbed 
no  additional  light  upon  the  question.  It 
is  proper,  however,  to  show  whether  or  not 
the  surface  of  the  rails  and  tracks  at  tti« 
point  of  the  Injury  were  even  or  imeTed  at 
the  time  of  the  accident" 

We  are  therefore  of  the  opinion  that  the 
court  erred  In  excluding  said  evidence  and 
in  refusing  appellant's  second  instruction  as 
asked;  and  also  in  modifying  It  and  giving 
It  In  Its  modified  form. 

7.  Instructions  numbered  1  and  7,  given 
on  behalf  of  respondent,  are  complained  of 
by  counsel  for  appellant  They,  In  effect  told 
the  Jury  that  the  burden  of  proof  was  upon 
appellant  to  prove  his  case,  and  that  said 
burden  continued  with  him  throughout  the 
case.  Appellant  Invokes  the  doctrine  that 
a  passenger  makes  out  a  prima  facie  ca% 
of  damages  agrainst  a  common  carrier  for 
personal  Injuries  when  he  shows  that  he 
was  Injured  by  a  collision  and  was  himself 
free  from  negligence.  Olsen  v.  Citizens'  Ry. 
Co.,  152  Mo.  426,  64  S.  W.  470;  Orcutt  v. 
Century  Building  Co.,  214  Mo.  35,  112  S.  W. 
582.  This  rule  only  applies  where  the  peti- 
tion •  charges  negligence  In  general  terms, 
and  does  not  apply  where  It  specifically 
pleads  the  negligent  acts  which  caused  the 
injury,  as  the  petition  In  this  case  does. 
Beave  v.  Transit  Co.,  212  Mo.  331,  111  S.  W. 
52;  Klebe  v.  Distilling  Co.,  207  Mo.  480,  1(» 
S.  W.  1057.  13  L.  R.  A.  (N.  S.)  140;  Kirk- 
Patrick  V.  Metropolitan  St  Ry.  Co.,  211  -Mo. 
68,  109  S.  W.  682.  We  therefore  hold  under 
the  pleadings  In  this  case  there  was  no  e^ 
ror  In  giving  the  Instructions  complained  of. 

8.  It  Is  the  next  Insistence  of  counsel  for 
appellant  that  the  court  erred  In  submitting 
to  the  Jury  the  question  of  contributory  neg- 
ligence. It  Is  first  claimed  the  court  erred 
In  that  regard  for  the  reason  that  contribu- 
tory negligence  was  not  pleaded.  Counsel 
Is  In  error  in  this.  The  answer  pleads  ood- 
tributory  negligence  in  general  terms,  which, 
like  a  plea  of  negligence  in  general  terms,  is 
good  after  verdict  The  second  contention  is 
that  there  was  no  evidence  which  tended  to 
show  appellant  was  guilty  of  contributory 
negligence.  Counsel  is  also  In  error  In  this 
matter.  The  evidence  tended  to  show  thst 
appellant  was  riding  with  a  portion  of  his 
arm  protruding  through  the  car  window. 
This  alone  was  sufficient  to  Justify  the  court 
In  submitting  to  the  jury  the  question  of 
contributory  negligence.  Gage  v.  St  Louis 
Transit  Co.,  211  Mo.  139,  109  S.  W.  13.  There 
was  no  error  In  submitting  the  question  ot 
appellant's  contributory  negligence  to  the 
Jury.  But  the  court  should  not  have  told 
the  jury  that  such  act  constituted  negligence 
per  se,  and  would  prevent  a  recovery.    Gate 
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V.  St.  Louis  Transit  Co.,  Bupra;  Murphy  v. 
Railway,  115  Mo.  Ill,  21  S.  W.  862;  Seymour 
V.  Citizens'  By.  Co.,  114  Mo.  266,  21  S.  W. 
739. 

9.  The  final  Insistence  of  counsel  for  ap- 
pellant Is  that  Instructions  numbered  7  and 
8  given  by  the  court  on  behalf  of  appellant 
are  erroneous.  They,  In  effect,  told  tbe  Jury 
that,  If  unless  they  found  from  the  evidence 
that  appellant  was  struck  by  a  cross-beam 
on  the  west  side  of  the  viaduct  about  80 
feet  south  of  the  north  end  thereof  while  he 
was  riding  south  upon  one  of  respondent's 
cars,  then  their  verdict  should  he  for  re- 
spondent. The  petition  charged  and  appel- 
lant's evidence  showed  that  be  was  Injured 
on  a  south-bound  car  and  on  the  west  side 
of  the  viaduct;  while  the  evidence  of  re- 
siMjndent  tended  to  show  that  he  was  in- 
jured on  a  north-boimd  car  and  on  the  east 
side  of  the  viaduct  Appellant  contends  that, 
if  it  be  conceded  the  respondent's  version 
of  the  facts  was  true,  still  that  was  not 
such  a  total  departure  between  the  allega- 
tions of  the  petition  and,  the  proof  as  would 
prevent  a  recovery,  but  was  simply  a  var- 
iance which  was  not  fatal  to  a  recovery. 
°We  are  tmwllllng  to  lend  our  assent  to  this 
Insistence,  but  are  in  full  accord  with  the 
following  views  expressed  by  counsel  for 
respondent  upon  that  subject.  "It  was  charg- 
ed that  &  certain  combination  of  circum- 
stances produced  the  injury.  These  were: 
A  cross-beam  placed  too  close  to  the  west 
track,  ahout  80  feet  south  of  the  north  end 
of  the  viaduct;  that  the  east  rail  of  the 
west  track,  at  that  particular  point,  was  an 
Inch  higher  than  Its  mate;  that  this  car  was 
run  over  this  spot  at  an  excessive  rate  of 
speed,  which  caused  the  car  to  lurch  or  lean 
toward  this  cross-beam,  and  the  injury  was 
thus  produced.  Plaintiff  can  only  recover 
by  proving  that  be  was  hurt  by  some  one 
or  all  of  these  acts.  No  law  is  better  settled 
than  this."  There  is  no  pretense  that  these 
same  conditions  existed  at  the  place  where 
respondent's  evidence  showed  the  injury  oc- 
curred; but  concede  that  the  same  condition 
did  exist.  Still  they  were  not  the  same  as 
those  charged  in  the  petition,  and  which  ap- 
pellant's evidence  showed  did  exist  in  fact, 
and  which  caused  the  injury.  "The  very  act 
of  negligence  alleged  must  be  proven,  if  a 
specified  act  is  alleged."  Spiro  v.  Transit 
Co.,  102  Mo.  App.  261,  76  S.  W.  684;  McCar- 
ty  r.  Hotel  Co.,  144  Mo.  397,  46  S.  W.  172 ; 
Fuchs  V.  St  Louis,  167  Mo.  620,  67  S.  W.  610, 
67  L.  B.  A.  136;  Hite  v.  Railroad,  130  Mo. 
132,  31  S.  W.  262,  32  S.  W.  33,  51  Am.  St 
Rep.  555.  The  court  properly  gave  said  in- 
structions. 

The  judgment  Is  revised  for  the  errors 
before  pointed  out,  and  the  cause  is  remand- 
ed to  the  circuit  court  for  a  new  trial.  All 
concur. 


WILSON  V.  DARROW  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

Nov.  27,  1909.) 

1.  Abatement  and  Revival  (8  74»)— Appeal 
AND  Kbbob  ({  834*)— Tiux  roB  Bevivax— 
Pboceedinos. 

After  the  lapse  of  the  term  at  which  the 
judgment  was  rendered,  the  trial  court  has  no 
power  to  revive  the  cause  on  the  death  of  a 
party  pending  his  appeal  and  authorize  the  new 
party  to  file  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {§  429-444;  Dec  Dig. 
S  74;*   Appeal  and  Error,  Dec.  Dig.  |  334.*] 

2.  JtrnoMENT  (I  486*)  —  Pleadings  to  Bvv- 
POBT— Collateral  Attack. 

A  judgment  without  any  statement  of  facta 
constituting  the  canse  of  action  is  void  on  col- 
lateral attack. 

[Ed.  Note.r-For  other  cases,  see  Judgment, 
Dec.  Dig.  i  486.*] 

3.  ABATEUENT  AlTD  REVIVAL  ({  75*)— REVIVAL 

OF  Action. 

A  suit  cannot  be  revived  except  in  the  mode 
provided  by  statute. 

[Ei.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  8  446;  Dec.  Dig.  8  75.*] 

4.  Appeal  and  Ebbob  ({  189*)— £esebvation 
OF  Gboundb  of  Review. 

The  objection  that  a  motion  to  revive  the 
cause  in  the  name  of  a  stranger  on  plaintiff's 
death  does  not  charge  a  transfer  of  interest  in 
the  subject-matter  may  be  first  raised  on  appeal. 
[E!d.  Note.— For  othee  cases,  see  Appeal  and  Er- 
ror. Cent  Dig.  |8  1205-1215;  Dec.  Dig.  i  189.*] 
6.  Abatbkent  and  Rsvivai.  (I  72*)— Reviv- 
al or  Action — Pboceedinob. 

The  trial  court  has  no  power,  nnder  Rev. 
St  1890,  88  756,  758  (Ann.  St  1906,  pp.  739, 
741),  to  revive  a  suit  in  the  name  of  a  stranger 
on  the  death  of  plaintiff,  in  the  absence  of  al- 
legation or  proof  of  a  transfer  of  interest  in  the 
suDject-matter ;  and  defendant's  failure  to  show 
cause  against  the  revivor  within  the  time  limited 
b;  section  758  does  not  prevent  him  from  con- 
testing its  validity. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  88  378-391;  Dec.  Dig. 
i  72.*] 

6.  Appeal  and  Ebbob  (8  334*)  —  Pabties — 

Death  of  Pabtt— RevivXl. 

Under  Rev.  St  1809,  |  858  (Ann.  St  1906, 
p.  806),  authorizing  revivor  in  the  Supreme 
Court  in  favor  of  executors,  administrators,  heirs, 
or  devisees  on  the  death  of  appellant  pending 
appeal,  an  order  of  the  trial  court  reviving  the 
cause  in  the  name  of  a  stranger  as  the  trans- 
feree of  appellant's  interest  in  the  subject-mat- 
ter is  void. 

[E)d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1851-1863;    Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Adair  Coun- 
ty; Nat  M.  Sbelton,  Judge. 

Action  by  Frederick  J.  Wilson  against 
Orilla  F.  Darrow  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  suit  was  Instituted  by  Frederick  J. 
Wilson  against  Orilla  F.  Darrow  and  oth- 
ers, to  determine  title  to  certain  real  estate 
situate  in  Adair  county,  under  section  650, 
Rev.  St  1899  (Ann.  St  1906,  p.  667).  The 
petition  was  substantially  In  the  words  of 
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ed.  Betting  up  various  defenses.  A  trial  was 
had  at  the  January  term,  1907,  of  the  Adair 
circuit  court,  which  resulted  In  a  Judgment 
in  favor  of  the  defendants,  and  the  plain- 
tiff appealed  by  what  is  known  as  the  "short 
method."  During  the-  same  term  the  court 
duly  granted  plaintiff  the  right  to  file  a  bill 
of  exceptions  during  the  May  term  thereof, 
and  during  said  May  term  the  court  extended 
the  time  for  filing  the  bill  of  exceptions  to 
during  the  October  term  thereof. 

November  7, 1907,  during  the  October  term, 
1907,  the  following  was  entered  of  record 
by  order  of  the  court:  "Comes  now  the 
plaintiff  herein  by  attorneys  and  flies  sug- 
gestion of  the  death- of  plaintiff,  with  en- 
trance of  appearance  of  Llllle  B.  Wilson,  Lu- 
cile  Wilson  and  Forest  B.  Wilson  in  this 
cause."  Afterwards  on  the  same  day,  Novem- 
ber 7th,  the  following  was  by  order  of  the 
court  entered  of  record  therein :  "Comes  now 
Llllle  B.  Wilson,  Forest  B.  Wilson,  and  Lu- 
clle  Wilson,  and  show  to  the  court  that  the 
plaintiff  In  said  cause,  Frederick  J.  Wilson, 
departed  this  life  on  the  30th  day  of  May, 
1907,  and  that  Ullle  B.  Wilson,  Forest  B. 
Wilson,  and  Laclle  Wilson  are  his  sole  and 
only  heirs  at  law;  that  said  Forest  B.  Wil- 
son and  Ludle  Wilson  are  minors.  Now, 
therefore,  the  above  LlUie  B.  Wilson,  Forest 
B.  Wilson,  and  Lucile  Wilson  hereby  enter 
their  appearance,  and  ask  that  a  guardian 
ad  litem  be  appointed  by  the  court  for  said 
Forest  B.  Wilson  and  Lucile  Wilson,  and 
that  said  cause  be  revived  and  continued  In 
the  name  of  said  Lillie  B.  Wilson,  Forest  B. 
Wilson,  and  Lucile  Wilson  as  plaintiffs,  and 
that  the  name  and  style  of  said  action  shall 
hereafter  from  this  date  be  Llllle  B.  Wilson 
et  al.  V.  Orllla  F.  Darrow  et  al."  November 
8,  1907,  during  said  October  term,  1907,  of 
said  court,  suggestion  of  death  of  Frederick 
J.  Wilson  was  filed  by  the  Second  National 
Bank  of  Jackson,  Tenn.,  by  their  attorneys, 
Campbell  &  Ellison,  G.  C.  Weatherby  and  A. 
Doneghy.  Afterwards  on  the  same  day,  No- 
vember 8,  1907,  during  the  said  term  said 
court  caused  to  be  entered  of  record  therein 
the  following:  "Death  of  Frederick  J.  Wil- 
son suggested  on.  record.  Second  National 
Bank  of  Jackson,  Tenn.,  substituted  as  plain- 
tiff as  the  successor  in  interest  of  Frederick 
J.  Wilson,  deceased.  It  appearing  to  the 
court  that  Llllle  B.  Wilson,  widow  and  ex- 
ecutrix of  Frederick  J.  WUson,  deceased, 
refuses  to  be  substituted  as  plaintiff,  and 
refuses  to  execute  the  trust  in  said  cause, 
and  that  Forest  B.  Wilson  and  Lucile  Wil- 
son, the  sole  and  only  children  of  said 
Frederick  J.  Wilson,  are  minors,  and  cannot 
execute  said  trust.  Cause  revived  in  the 
name  of  said  Second  National  Bank  as  plain- 
tiff against  Orilla  F.  Darrow  and  others, 
defendants.  Summons  ordered  issued  com- 
manding Llllle  B.  Wilson,  widow  and  execu- 
trix of  Frederick  J.  Wilson,  deceased,  and 
Forest  B.  Wilson  and  Lucile  Wilson,  minor 


F,  Darrow,  Frederick  L.  Darrow,  Mary  L. 
Hamilton,  Ellen  A.  Foster,  and  Charles  K. 
Eterrow  to  appear  on  or  before  the  fourth 
day  of  the  next  term  of  said  court  to  be  be- 
gan and  holden  on  the  third  Monday  In 
January,  1908,  to  show  cause.  If  any,  why 
said  cause  should  not  stand  revived  and  be 
continued  in  the  name  of  the  Second  Na- 
tional Bank  as  plaintiff." 

Afterwards,   on   November  8,   1907,   there 
appears  on  the  record  of  said  court  the  fol- 
lowing:  "November  8,  1907.    Second  Nation- 
al Bank,  Plaintiff  v.  Orllla  F.  Darrow  et  al.. 
Defendants.    Now  at  this  day  is  received  and 
filed  bill  of  exceptions,  which  said   bill  of 
exceptions  was  taken  and  saved  on  the  part 
of  the  defendant  in  the  trial  of  this  cause, 
and  duly  signed  by  Hon.  Nat  M.   Shelton. 
judge  of  this  court"     January  2,  1908,   in 
vacation  of  said  court,  a  summons  was  Is- 
sued with  copy  of  suggestions  of  the  death 
of  plaintiff,  with  notice  to  revive  In   name 
of  Second  National  Bank  of  Jackson.  Tenn., 
summoning  Llllle  B.  Wilson,  Forest  B.  Wil- 
son, Lucile  Wilson,  Orllla  F.  Darrow,  Fred- 
erick L.  Darrow,  Mary  L.  Hamilton,   Ellen 
A.    E\)8ter,   and  Charles   E.    Darrow.     Feb- 
ruary 23.  1908,  alias  scirl  facias  Issued  to 
sheriff  of  St  Louis  for  defendant  Charles  E. 
Darrow.    May  19,  1908,  plaintiff  orders  alias 
writ  for  defendant  Charles  E.  Darrow.    De- 
cember 10,  1908,  order  of  publication  Issued 
for  defendant  Charles  E.  Darrow.    January 
20,    1909,   defendants    Orllla   Darrow,    Fred 
Darrow,  Mary  Hamilton,   Ellen  Foster  file 
motion  to   quash   writ     February   2,   1909, 
Charles  E.  Darrow  files  motion  to  quash  or- 
der   of    publication.      Said    motion    (formal 
parts  omitted)  is  as  follows:    "Comes  now 
defendant  Charles  B.  Darrow  for  the  pur- 
pose of  this  motion,  and  appearing  for  no 
other  purpose  whatever,  and  moves  the  court 
to  quash  the  order  of  publication  herein  for 
the  following  reasons:    Because  the  same 
was  made  and  published  without  authority 
of  law;  because  no  order  of  court  was  made 
authorizing  the  same;   because  the  court  had 
no  Jurisdiction  to  make  or  order  the  same; 
because  the  whole  proceeding  for  revival  of 
said  cause  is  void  and  wholly  without  au- 
thority of  law."    On  February  2,  1909,  dur- 
ing January  tenh,  1909,  the  motion  of  de- 
fendant Charles  E.  Darrow  to  quash  order 
of  publication  was  sustained. 

Counsel  for  respondent  has  filed  in  this 
court  the  following  motion,  to  wit :  "The  re- 
spondents move  the  court  to  strike  out  the 
bill  of  exceptions  herein :  Because  the  same 
Is  filed  without  any  authority  of  law.  And 
because  the  same  was  not  filed  by  a  party 
to  the  record.  Because  the  record  shows 
that  the  Judgment  was  rendered  at  the  Janu- 
ary term,  1907.  That  at  the  January  term, 
1907,  the  appeal  was  granted  and  leave  giv- 
en appellant  to  file  his  bill  of  exceptions 
during  the  May  term,  1907.  At  the  May 
term  on  May  20,  1907,  the  court  extended 


tions  entitled  'Second  National  Bank  ▼.  Orll- 
la  B".  Darrow,  et  al.'  was  filed.  Because 
after  the  death  of  the  appellant  no  one  could 
appear  in  the  cause,  take  any  order,  or  file 
any  paper  until  the  cause  was  revived.  Be- 
cause no  leave  of  court  was  ever  granted  to 
Second  National  Bank  to  file  said  bill  of 
exceptions.  Because  after  granting  of  the 
appeal,  and  after  lapse  of  the  term,  the  cir- 
cuit court  lost  all  Jurisdiction  of  the  cause, 
and  there  was  no  power  In  that  court  to  re- 
vive the  cause." 

Counsel  for  respondents  make  the  follow- 
ing suggestions  or  objections  to  reviving 
cause  in  name  of  Second  National  Bank: 
"This  case  cannot  be  revived  In  the  name  of 
the  Second  National  Bank  for  the  following 
reasons:  The  plaintiff,  Fred.  J.  Wilson,  died 
May  30,  1907,  during  the  May  term  of  the 
circuit  court.  Proceedings  for  reviving  the 
cause  could  have  been  instituted  during  the 
term  In  that  court,  but  were  not  On  the 
showing  made  by  Second  National  Bank  on 
Its  application  to  be  substituted  as  plaintiff, 
Fred.  J.  Wilson  had  the  legal  title  to  the 
land,  and  when  he  died  that  title  passed  to 
bis  heirs,  and  said  bank  has  not  succeeded  to 
that  interest.  It  has  no  more  title  or  inter- 
est now  than  It  had  when  the  suit  was  be- 
gun. The  trial  and  Judgment  in  the  case  set- 
tled it  that  Wilson  had  no  title.  A  trial  and 
judgment  with  the  bank  as  plaintiff  could 
only  decide  whether  the  bank  had  any  equi- 
ty. That  point  would  be  best  settled  if  the 
bank  would  sue  the  Wilson  heirs.  The  time 
within  which  any  one  could  be  substituted 
as  plaintiff  has  passed." 

Campbell  &  Ellison;  A.  Doneghy,  and  G. 
C  Weatherby,  for  appellant  H.  F.  Mlllan, 
for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  for  respondents  has  filed 
a  motion  in  this  court  to  strike  from  the  rec- 
ord the  bill  of  exceptions  filed  in  the  cause 
by  the  Second  National  Bank.  His  motion  Is 
based  upon  the  following  facts,  disclosed  by 
the  record,  namely :  That  the  Judgment  ap- 
pealed from  was  rendered  at  the  January 
term,  1907.  At  the  same  term  an  appeal  was 
taken,  and  leave  was  given  to  appellant  to 
file  his  bill  of  exceptions  during  the  following 
May  term.  At  the  latter  term  the  court  ex- 
tended the  time  for  filing  same  until  or  dur- 
ing the  October  term  of  the  same  year.  On 
May  30,  1907,  the  appellant  died.  At  the  Oc- 
tober term,  on  November  8, 1908,  a  bill  of  ex- 
ceptions, entitled  the  "Second  National  Bank 
v.  Orllla  F.  Darrow  et  al.,"  was  filed.  Up- 
on that  state  of  the  record  counsel  for  appel- 
lant contends  that,  after  the  circuit  court 
granted  the  appeal,  .which  was  at  the  Janu- 
ary term,  1907,  and  after  the  lapse  of  the 


Ion  that  contention  is  well-founded,  for  the 
reason  that  after  the  lapse  of  the  term,  the 
circuit  court  has  no  Jurisdiction  whatever 
over  the  cause,  except  to  make  such  orders 
as  are  provided  for  by  statute,  and'  the  order 
reviving  a  cause  is  not  one  of  them.  Craw- 
ford V.  Railroad,  171  Mo.,  loc.  (At.  74,  75,  66  S. 
W.  350.  There  is  nothing  in  the  case  cited 
lending  countenance  to  the  contention  that 
the  circuit  court  had  the  authority  to  make 
an  order  of  revival  after  the  expiration  of 
the  term  at  which  the  Judgment  was  render- 
ed. What  was  there  said  is  directly  to  the 
contrary,  and  is  a  denial  of  such  authority. 
In  the  discussion  of  this  question  Judge 
Gantt  clearly  stated  the  law  as  follows: 
"The  objection  by  the  defendant  Is  that  the 
order  of  the  circuit  court  purporting  to  revive 
the  suit  in  the  name  of  Gabbert,  the  admin- 
istrator, was  void,  and  said  court  was  with- 
out Jurisdiction  to  do  so,  because  by  the  al- 
lowance of  the  api)eal  that  court  lost  Juris- 
diction of  said  cause,  and  had  no  power  to 
permit  such  revivor.  In  the  determination  of 
this  controversy  we  must  call  to  our  aid  cer- 
tain fundamental  principles.  Thus  it  is  set- 
tled law  in  this  state  that  during  the  whole 
of  the  term  in  which  any  Judicial  act  is  done, 
the  proceedings  are  considered  to  continue  in 
fieri,  and,  even  after  a  Judgment  has  been 
rendered,  the  record  remains  In  the  breast 
of  the  judges  of  the  court,  and  is  therefore 
subject  to  amendment  or  alteration  as  they 
may  direct  but  cannot  be  so  amended  after 
the  lapse  of  the  term  further  than  by  nunc 
pro  tunc  entries  which  make  the  record  speak 
the  exact  truth  of  what  did  occur.  Aull  v. 
Trust  Co.,  149  Mo.  1.  50  S.  W.  289;  Rottmann 
V.  Schmucker,  94  Mo.  144,  7  S.  W.  117 ;  Cald- 
well V.  Lockridge,  9  Mo.  362 ;  State  ex  rel.  v. 
Treasurer,  43  Mo.  228 ;  McCabe  v.  Lewis,  76 
Mo.  206.  And  it  is  equally  well  determined 
that  this  power  of  the  court  over  its  own  rec- 
ords, and  its  right  to  amend,  correct  and 
complete  the  same,  is  not  affected  by  the  fact 
that  an  appeal  has  been  taken  from  its  judg- 
ment. Exchange  Bank  v.  Allen,  68  Mo.  474; 
De  Kalb  Co.  V.  Hlxon,  44  Mo.  341 ;  Jones  v. 
Ins.  Co.,  55  Mo.  342;  Gamble  v.  Daugherty, 
71  Mo.  599.  While  a  different  doctrine  was 
announced  in  Ladd  v.  Couzins,  35  Mo.  513, 
that  case  was  subsequently  discredited  in 
Gamble  v.  Daugherty,  supra,  so  that  it  is  the 
settled  doctrine  that,  though  an  appeal  trans- 
fers Jurisdiction  of  the  case,  still  the  trial 
court  has  full  Jurisdiction  and  control  of  its 
own  record,  and  may,  notwithstanding  th^ 
appeal,  amend,  correct,  and  perfect  the  same 
so  that  it  shall  show  exactly  what  transpired 
In  said  court  'State  v.  Logan,  125  Mo.  22, 
28  S.  W.  176."  In  the  case  at  bar  the  term 
had  fully 'expired  at  the  time  the  order  of 
revivor  was  made  and  entered  of  record.    So 
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102  S.  W.  976,  tbis  court  held  that  the  cir- 
cuit court  had  no  authority,  even  to  sign  a 
bill  of  exceptions,  after  the  expiration  of  the 
term  at  -which  the  judgment  was  rendered, 
except  where  it  was  expressly  empowered  to 
do  so  by  statute.  And  in  discussing  a  sim- 
ilar question  this  court  in  banc,  in  the  case 
of  State  ex  rel.  v.  Patterson,  207  Mo.,  loc.  clt 
147,  105  S.  W.  1053,  said:  "And  upon  that 
principle  the  circuit  court  has  no  power  or 
Jurisdiction  to  make  an  order  after  the  ex- 
piration of  the  time  within  which  the  statute 
commands  it  to  be  done."  We  are  therefore 
of  the  opinion  that  the  order  of  the  circuit 
court  reviving  the  cause  In  the  name  of  the 
Second  National  Bank,  and  authorizing  It  to 
file  a  bill  of  exceptions  herein,  was  a  nullity, 
and  neither  the  order  reviving  the  cause,  nor 
the  bill  of  exceptions  filed  by  the  bank,  are 
properly  before  this  court ;  and  for  that  rea- 
son this  court  has  no  authority  to  consider 
the  merits  of  the  case  presented  here  through 
those  void  orders. 

2.  There  is  another  equally  valid  reason 
why  this  court  cannot  look  Into  the  merits  of 
this  case,  and  that  is  this:  The  suit  was 
brought  by  Wilson,  and  he  appealed  from  the 
Judgment  rendered  against  him,  and  then 
died.  Under  that  state  of  facts,  If  we  confine 
ourselves  to  the  practice  act  applicable  to 
circuit  courts,  then  there  was  but  one  way 
by  which  the  action  could  have  been  revived 
In  that  court  in  the  name  of  the  bank,  and 
that  was  by  suggesting  the  death  of  Wilson, 
and  then  In  some  appropriate  manner  charg- 
ed and  shown  to  the  court  that  since  the  trial, 
and  prior  to  his  death,  Wilson  had  transfer- 
red his  Interests  in  the  cause  to  it,  and  then 
asked  for  an  order  of  revivor  In  its  name. 
There  is  no  pretense  made  here  that  any  such 
transfer  was  ever  made  by  Wilson  to  the 
bank,  nor  did  the  motion  (which  I  gather 
from  the  record  was  oral)  for  an  order  of  re- 
vivor contain  any  charge  of  such  a  transfer, 
nor  does  the  record  disclose  that  any  evidence 
was  Introduced  tending  to  show  such  a  trans- 
fer. 

The  only  record  entry  bearing  upon  the 
question  of  revivor  was  made  during  the  Oc- 
tober term,  1907,  which  was  on  the  8th  day 
of  November.  That  order  is  as  follows: 
"Death  of  Frederick  J.  Wilson  suggested  on 
the  record.  Second  National  Bank  of  Jack- 
son, Tenn.,  substituted  as  plaintiff  as  the  suc- 
cessor in  Interest  of  Frederick  J.  Wilson,  de- 
ceased. It  appearing  to  the  court  that  Llllle 
B.  Wilson,  widow  and  executrix  of  Frederick 
J.  Wilson,  deceased,  refuses  to  be  substituted 
as  plalntiCT,  and  refuses  to  execute  the  trust 
in  said  cause,  and  that  Forest  B.  Wilson  and 
Lucile  Wilson,  the  sole  and  only  children  of 
Bald  Frederick  J.  Wilson,  are  minors  and  can- 
not execute  said  trust,  said  cause  is  revived 
in  the  name  of  said  Second  National  Bank, 
as  plaintiff,  against  Orilla  F.  Darrow  and  oth- 
ers, defendants.  Summons  ordered  Issued, 
commanding  said  Llllle  B.  Wilson,  widow  and 


and  Forest  B.  Wilson  and  Lucile  Wilson, 
minor  children  of  said  Frederick  J.  Wilson, 
Orilla  F.  Darrow,  EVederlck  Darrow,  Mary 
L.  Hamilton,  Ellen  A.. Foster,  and  Charles  E. 
Darrow  to  appear  on  or  befgre  the  fourth  day 
of  the  next  term  of  said  court  to  be  begun 
and  holden  on  the  third  Monday  in  January, 
1908,  to  show  cause.  If  any,  why  said  cause 
should  not  stand  revived  and  be  continued  in 
the  name  ot  the  Second  National  Bank  as 
plaintiff."  In  this  connection  it  should  be 
borne  in  mind  that  the  widow  and  heirs  at 
law  of  Wilson  had  previously  suggested  his 
death,  and  had  asked  that  the  cause  be  re- 
vived In  their  names,  but.  Instead  of  passing 
ux>on  their  motion,  the  court  took  up  the  mo- 
tion of  the  bank,  and  made  the  order  of  re- 
vivor before  set  forth. 

As  before  stated,  the  court,  without  any 
allegation  or  proof  whatever  of  a  transfer  of 
WUson's  interest  in  the  subject-matter  of  the 
cause  to  the  bank,  "substituted  the  bank  as 
plaintiff  as  the  successor  in  Interest  of  Fred- 
erick J.  Wilson,  deceased."    The  record  does 
not  show,  nor  do  counsel  for  the  bank  con- 
tend, that  the  court  found  the  fact  to  be 
that  Wilson  had  transferred  his  interest  in 
the  subject-matter  to  the  bank,  but  they  seek 
to  escape  the  effects  of  that  omission  by  in- 
sisting that  the  order  of  revivor,  under  sec- 
tion 758,  Rev.  St  1899  (Ann.  St  1906,  p.  741). 
became  absolute  and  conclusive  upon  defend- 
ants'  failure   to   appear   on   or  before    the 
fourth  day  of  the  term  of  the  court  to  which 
the  summons  was  returnable,  and  move  the 
court  to  set  aside  the  provisional  order  of 
revivor.    In  other  words,  defendants  by  not 
so  moving  in  the  premises  suffered  default  to 
go  against  them,  and  that,  after  the  expira- 
tion of  the  fourth  day,  they  could  not  con- 
test the  validity  of  the  order  of  revivor.    In 
our  opinion  that  contention  Is  unsound,  for  it 
is  elementary  that,  before  a  Judgment  of  any 
character,  and  especially  one  by  default,  will 
be  permitted  to  stand,  even  in  a  collateral 
attack,  there  must  be  some  kind  of  a  state- 
ment filed  in  the  court  setting  forth  the  facts 
constituting  the  cause  of  action,  or  a  l>asls 
for  the  Judgmrait  or  other  relief  sought,  in 
order  that  the  record  will  disclose  the  mat- 
ters and  things  determined  thereby.    Section 
756,  Rev.  St  1899  (Ann.  St  1906,  p.  739),  pro- 
vides that  the  court  "may,  on  motion,  order 
the  action  to  be  continued  by  or  against  the 
representative  or  successor  of  such  party  in 
Interest"     And  section  640,  Rev.  St   1899 
(Ann.   St  1906,  p.  660),  provides  that  "All 
motions  shall  be  accompanied  by  a  written 
specification  of  the  reasons  upon  which  they 
are  founded;  and  no  reason  not  so  specified 
shall  be  urged  in  support  of  the  motion." 
"Revivor  of  actions  being  purely  statutory  In 
Its  origin,  the  modes  provided  by  the  Ck>de3 
and  statutes  of  the  various  states  are  ex- 
clusive, and  the  courts  cannot  grant  such 
benefit  by  any  other  method."    18  Ency.  of 
Plead.  &  Prac.  p.  1128,  par.  6.    A  failure  to 


loc.  clt.  591,  117  S.  W.  730;  Davis  t.  Jack- 
sonville et  al.,  126  Mo.  69,  28  S.  W.  965; 
Hoffman  v.  McCracken,  168  Mo.,  loc.  clt.  343, 
67  S.  W.  878.  Suppose,  for  Instance,  defend- 
ants had  appeared  In  court  In  response  to  the 
summons,  what  wouid  they  have  found  there 
to  answer?  Absolutely  nothing.  No  motion 
asking  for  a  revivor  of  the  cause  In  the  name 
of  the  bank,  nor  a  statement  of  any  kind  of 
the  fact  (If  fact  it  was)  that  Wilson  had 
transferred  bis  Interests  In  the  subject-mat- 
ter of  the  suit  to  the  bank. 

While  It  Is  no  part  of  the  record,  counsel 
for  respondents  stated  In  open  court  during 
argument  that  whatever  Interest,  If  any,  the 
bank  had  in  the  case  was  acquired  by  It  long 
prior  to  the  time  when  Wilson  instituted 
this  suit.  This  side  remark  of  counsel 
throws  much  light  upon  the  vague  and  in- 
definite disclosures  made  by  the  record  as 
to  the  interests  of  the  bank  in  the  cau8& 
tn  fact  it  Is  the  only  rational  explanation 
that  could  be  offered  for  the  bank's  desire 
to  become  a  party  to  the  suit  But  however 
that  may  be,  it  has  nothing  to  do  with  the 
proper  disposition  of  the  case.  It  must  be 
determined  according  to  the  record,  and  not 
according  to  the  statements  of  counseL  It 
was,  however,  material  for  defendant  to 
know  in  whose  name  the  suit  was  to  be  re- 
vived, In  that  of  the  heirs  of  Wilson,  or  in 
the  name  of  the  bank,  for  both  were  assert- 
ing that  right ;  and,  as  there  was  nothing  on 
file  in  the  cause  informing  them  of  the  na- 
ture of  the  bank's  claim,  they  were  wholly 
unable  to  resist  its  motion  (if  we  may  so 
call  it)  for  an  order  of  revivor.  A  distinc- 
tion might,  and  probably  should,  be  drawn 
where  the  heirs  or  persbnal  representatives 
of  a  deceased  plaintiff  suggest  the  death 
for  in  that  case  the  law  casts  the  title  and 
Interests  of  the  deceased  in  and  to  the  sub- 
ject-matter of  the  suit  upon  the  heirs  when 
it  concerns  real  estate,  and  upon  the  execu- 
tor or  administrator  when  personalty  is  in- 
volved, thereby  leaving  no  issue,  of  fact  to 
be  determined  regarding  the  claim  of  owner- 
ship of  the  property  on  that  side  of  the  case ; 
but,  where  a  perfect  stranger  to  all  of  the 
parties,  as  the  bank  was  in  this  case,  asserts 
title  to  the  property  by  virtue  of  a  contract 
made  and.  entered  into  with  the  deceased, 
good  pleading  and  practice  require  that  such 
claim  should  be  formally  presented  to  the 
court,  the  evidence  heard,  and  a  formal  find- 
ing and  order  or  decree  made  determining 
that  question.  Otherwise  -  the  courts  are 
liable  to  be  imposed  upon,  and  the  rightful 
owners  of  the  property  are  liable  to  be  de- 
frauded out  of  their  rights. 

The  reason  for  requiring  the  bank,  a  new 
plaintiff  to  make  formal  charge  and  proofs 
of  ownership  in  this  case  Is  the  same  as  that 
which    requires    the    original    or    deceased 


neighbor  without  he  first  charges  ownership 
I  or  the  right  to  the  possession  of  the  property 
I  claimed,  except  he  files  his  petition  in  court 
I  setting  forth  the  nature  of  his  claims  there- 
■  to,  and  notifies  his  neighbor  to'  come  into 
:  court  and  defend  the  same ;  and  in  addition 
I  thereto  he  must  prove  his  claims  by  a  pre- 
i  ponderance  of  the  evidence  to  the  reasonable 
I  satisfaction  of  the  court  or  jury ;  otherwise 
;  he  would  be  taking  property  without  due 
j  process  of  law.    Doubtless  this  was  the  de- 
j  sign  of  the  Legislature  in  empowering  the 
I  circuit  courts,  the  triers  of  the  facts,  by  sec- 
tion 764,  Rev.  St.  1899  (Ann.  St  1906,  p.  743), 
to  substitute  the  name  of  a  transferee  of  a 
cause  of  action  in  lien  of  the  plaintiff  brlng- 
I  ing  the  suit,  where  the  transfer  had  been 
made  subsequent  to  the  institution   of  the 
I  suit,  in  order  that  such  transfer,  when  ma- 
,  terlal,  might  be  litigated  along  with  the  oth- 
er facts  of  the  case.     That  design  Is  em- 
j  phaslzed  by  the  fact  that  the  Legislature 
I  gave  this  court  no  such  authority,  knowing 
I  that  it  was  not  a  trial  court  of  original  Juris- 
I  diction,  and  for  that  reason  withheld  from 
its    consideration    such    matters.      We    are 
therefore  of  the  opinion  that  said  section 
758  did  not  authorize  the  circuit  court  to 
make  the  order  of  revivor  before  set  forth. 

3.  Nor  is  the  bank  relieved  of  the  embar- 
rassing situation  tn  which  It  finds  Itself  by 
anything  contained  In  the  practice  act  gov- 
erning this  court  There  are  but  four  sec- 
tions of  the  statute  bearing  upon  the  ques- 
tion of  revival  of  actions  in  this  court,  and 
they  are  sections  856-859,  Rev.  St  1899  (Ann. 
St  1906,  pp.  805,  806)  inclusive,  which  read 
as  follows:    . 

"Sec.  856.  Death  of  Party,  When  Suggest- 
ed. If  there  be  several  appellants  or  plain- 
tiffs in  error,  and  one  or  more  of  them  die 
before  the  cause  is  submitted,  such  death 
shall  be  suggested  by  the  surviving  plain- 
tiffs, and  if  one  or  more  of  several  defend- 
ants die  before  the  cause  Is  submitted,  such 
death  shall  in  like  manner  be  suggested  by 
the  surviving  defendants. 

"Sec.  857.  Appeal  or  Writ  shall  Not  Abate 
upon  Death  of  Party.  If  there  be  several 
appellants  or  plaintiffs  In  error,  and  one  or 
more  of  them  die  after  the  cause  is  submit- 
ted, or  if  there  be  several  appellants  or  de- 
fendants in  error,  one  or  more  of  whom  shall 
die  after  the  cause  is  submitted,  the  appeal 
or  writ  of  error  shall  not  thereby  abate,  but 
in  either  of  such  cases  such  death  shall  be 
suggested  on  the  record,  and  the  cause  shall 
proceed  at  the  suit  of  the  surviving  appel- 
lant or  plaintiff  In  error,  or  against  the  sur- 
viving appellee  or  defendant  in  error,  as  the 
case  may  be. 

"Sec.  858.  Heirs  and  Legal  Representa- 
tives, When  Made  Parties.  If  all  the  appel- 
lants or  plaintiffs  in  error  die  after  the  ap- 
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peal  l8  taken,  or  writ  of  error  la  brought, 
and  before  judgment  rendered  thereon,  the 
executors  and  administrators  of  the  last 
surviving  plaintiff  or  appellant  or  the  heirs 
and  devisees  of  the  plaintiff  and  appellant. 
In  cases  where  they  would  be  entitled  to 
bring  writs  of  error,  may  be  substituted  for 
such  plaintiffs,  and  the  cause  shall  proceed 
at  their  suit. 

"Sec.  859.  When  They  shall  Join  In  Error. 
If  the  appellees  or  a  sole  appellee,  or  If  all 
the  defendants  or  a  sole  defendant  in  a  writ 
of  error  die,  after  the  appeal  taken  or  writ 
of  error  brotight,  and  before  Judgment  there- 
in, the  executors  and  administrators  or  heirs 
and  devisees  of  such  appellees  or  defendants 
may  be  compelled  to  become  parties,  and.  In 
like  manner  as  In  an  original  suit" 

Manifestly  the  only  one  of  those  sections 
which  could  possibly  apply  to  the  facts  of  a 
case  like  this  is  section  858,  for  the  reason 
that  Frederick  J.  Wilson,  the  only  appel- 
lant In  the  cause,  died  after  the  appeal  was 
granted,  and  before  a  Judgment  had  been 
rendered  therein  by  this  court  But  that 
section  only  authorizes  the  suit  to  be  revived 
in  the  names  of  the  executors  or  adminis- 
trators, or  in  the  names  of  the  heirs  and 
devisees  of  the  appellant,  and  does  not  au- 
thorize a  substitution  in  the  name  of  a 
stranger,  who  claims  to  have  acquired  the 
interest  of  the  appellant  In  the  subject-mat- 
ter of  the  suit  by  contract,  subsequent  to 
the  granting  of  the  appeal.  Not  only  that, 
but  the  grant  of  authority  to  this  court  to 
revive  the  cause  In  the  names  of  the  execu- 
tors or  administrators,  or  In  the  names  of 
the  heirs  and  devisees  of  the  appellant,  after 
appeal  taken,  and  after  the  death  of  the  ap- 
pellant, excludes  the  idea  that  the  suit  may 
be  revived  In  the  name  of  any  one  else  after 
the  happening  of  those  events,  either  in  this 
court  or  in  the  circuit  court.  That  was  the 
contention  of  counsel  for  the  company  In  the 
case  of  Crawford  v.  Railroad,  supra.  The 
writer  bad  the  honor  of  presiding  over  the 
circuit  court  which  tried  that  cause,  and 
concurred  In  the  views  of  counsel  to  the  ex- 
tent that,  literally  speaking,  after  the  appeal, 
had  been  taken  to  this  court,  the  circuit 
court  had  no  Jurisdiction  to  set  aside  the 
order  granting  the  appeal  and  enter  an  order 
of  revivor  in  the  name  of  the  administrator, 
etc.,  but  it  was  of  the  opinion,  and  so  held, 
that  it  was  not  the  Intention  of  the  Legisla- 
ture, by  that  section  of  the  statute,  to  abolish 
the  well-settled  law  of  the  state  which  au- 
thorized the  trial  court,  during  the  term  at 
which  a  Judgment  was  rendered,  to  set  the 
same  aside,  and  to  make  such  alterations 
and  amendments  thereto  as  right  and  Jus- 
tice should  demand.  So,  acting  under  that 
well-settled  law,  the  trial  court  set  aside 
the  order  granting  the  appeal,  and  made 
an  order  reviving  the  cause  in  the  name  of 
the  administrator,  etc.     On  appeal  to  this 


court  the  action  of  the  trial  court  was  af- 
firmed. But  this  court  went  further,  and 
properly  held  that  the  circuit  court  would 
not  have  had  that  power  and  authority  if 
the  term  of  court  at  which  the  Judgment 
was  rendered  had  fully  lapsed  prior  to  the 
time  the  order  of  revivor  was  made.  Craw- 
ford V.  Railroad,  171  Mo.,  loc  dt  75,  0<J  S. 
W.  350,  and  cases  cited.  In  the  case  at  bar 
the  term  had  fully  lapsed  at  the  time  when 
the  circuit  court  made  the  order  reviving 
the  cause  In  the  name  of  the  bank.  Accord- 
ing to  the  case  before  dted  that  court  bad 
no  power  or  authority  to  make  the  order, 
and  we  must  therefore  hold  the  order  of  the 
circuit  court  reviving  the  cause  In  the  name 
of  the  Second  National  Bank  of  Jadison, 
Tennessee  to  be  null  and  void. 

This  view  deprives  this  court  of  all  author- 
ity to  Investigate  and  pass  upon  the  merits 
of  the  case. 

We  are  of  the  opinion  that  the  Judgment 
should  be  afllrmed,  and  It  is  so  ordered.  Ail 
concur. 


KOLOKAS  V.  MISSOURI  PAC.  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  Na  1. 

July  1,  1909.     Rehearing  Denied 

Nov.  27,  1909.) 

1.  Afpeai,  A.ND  Ebrob  (J  501*)— Abstbact- 

StJPPlCIENOT. 

Where  the  abstract  of  the  bill  of  exceptions 
does  not  show  any  call  for  a  motion  to  strike  out 
part  of  the  answer,  and  the  bill  does  not  show  any 
exceptions  to  the  court's  ruling  sustaining  the 
motion,  error  assigned  by  defendant  cannot  be 
considered  on  apical,  under  Laws  1003,  p.  105 
(Ann.  St  1906,  p.  815),  relating  to  practice  in 
the  Supreme  Court 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  2301 ;   Dec.  Dig.  {  501.»1 

2.  Appeal  and  Ebbob  (§  263*)— Resebvatios 
OF  Gbodnob  op  Review— Faildbk  to  Elx- 

CEPT.  • 

Where  no  exception  was  saved  at  the  time 
of  giving  plaintifiTs  instructions,  error  therein 
cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §$  1516-1532;  Dec  Dig.  { 
263.*] 

3.  Appeai.  and  E^bbob  (i  270*)— Resexvation 
op  Gbounds  op  Review — Failubk  to  Ex- 
cept. 

An  appellant  must  first  not  only  seek  and 
fail  to  get  relief  in  the  lower  conrt  but  must 
save  an  exception  to  the  action  of  the  court  in 
refusing  •relief,  before  he  is  entitled  to  a  review 
of  error  on  appeal,  and  errors  assigned  to  ovei> 
ruling  motions  in  arrest  and  for  a  new  trial  can- 
not be  considered  if  no  exceptions  were  saved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IJ  1609,  1610,  1759,  1760, 
1763 ;  Dec.  Dig.  f  2tO.*^ 

4.  Appeal  and  E^bob  (S  664*)— Recobd— Veb- 
ITY  OF  Abstract. 

For  appellate  purposes  the  abstract  of  rec- 
ord must  be  assumed  to  import  verity;  and, 
wliere  the  abstract  of  the  bill  of  exceptions 
shows  no  exception  to  the  overruling  of  motions 
for  new  trial  and  in  arrest  in  the  bill,  which 
was  the  only  place  in  which  it  could  be  vropefij 
preserved,  it  will  be  assumed  that  no  exception 
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was  saved,  though  the  abstract  of  the  record  en- 
tries and  of  the  record  proper  does  show  an  ex- 
ception saved  to  overruling  the  motions. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  28o(>-2859;  Dec.  Dig.  | 
664.*] 

5.  Appkai.  and   Ebbob  ({  686*)— Abbtbaoi— 
Sufficiency. 

An  abstract  of  record  mast  not  be  con- 
structed by  commingling  record  entries  and  rec- 
ord proper  with  matter  of  mere  exception  in  an 
undlstinguishable  mass,  so  that  the  appellate 
court  is  put  to  sorting  out  exceptions  from  rec- 
ord entries  and  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  2505-2605;  Dec  Dig.  $ 
58&»] 

6.  ConBTS  (8  85*)  —  Supreme  Coubt— Rules 
or  Pbactice. 

The  rules  of  practice  of  the  Supreme  Court 
apply  to  all  persons,  cases,  and  representatives 
of  clients  alike,  and  must  be  construed  in  one 
case  just  as  the;  have  been  or  will  be  in  another, 
irrespective  of  the  case,  the  parties,  or  their 
counsel. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  85.*] 

7.  Appeai,  and  Ebrob  (S  554*)— Review. 

Where  there  is  nothing  for  consideration 
on  appeal  but  the  record  proper,  and  the  peti- 
tion states  a  good  cause  of  action,  and  the 
judgment  is  in  form,  the  judgment  will  be  af- 
firmed. 

(EJd.  NotCk — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  2472-2479;  Dec.  Dig.  i 
554.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  B.  Teasdale,  Judge. 

Action  by  Helen  Kolokas  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Martin  h.  Clardy  and  Elijah  Robinson,  for 
appellant.  Wm.  S.  Gabriel  and  Conkllng  & 
Rea,  for  respondent 

LAMM,  P.  J.  James  Kolokas,  a  citizen  of 
Greece,  an  employe  of  defendant  as  a  track 
latK>rer  at  Goffs  In  the  state  of  Kansas,  re- 
ceived Injuries  on  July  24,  1904,  of  which  he 
died  In  the  ensuing  September  at  defend- 
ant's hospital  In  St  Louis.  Helen,  bis  wife, 
also  a  citizen  of  Greece  and  residing  there, 
brought  suit  in  the  Jackson  circuit  court 
for  damages  for  his  wrongful  death.  From  a 
judgment  in  her  favor  for  $5,500  defendant 
appeals. 

The  i>etitlon  charges  that  Kolokas  was  a 
track  laborer  for  defendant  under  the  super- 
vision of  defendant's  foreman;  that  among 
other  duties  be  helped  operate  a  hand  car  on 
defendant's  track.  After  pleading  certain 
duties  due  from  defendant  to  Kolokas,  the 
petition  charges  a  negligent  breach  of  them, 
whereby  Kolokas,  standing  upon  an  east- 
bound  hand  car,  with  his  back  to  the  east 
and  having  no  knowledge  of  approaching 
danger.  In  rounding  a  curve  came  in  sight  of 
one  of  defendant's  west-bound  trains,  and  in 
undertaking  to  escape  from  alleged  impend- 
ing peril,  was  mortally  hurt  by  jumping  or 


falling  from  said  hand  car  upon  the  track 
and  being  struck  thereby.  The  elements  of 
defendant's  alleged  negligence  will  suflSeient- 
ly  appear  in  the  following  exixrp^:  "Plain- 
tiff states  that  the  death  of  said  Jim  Ko- 
lokas was  the  direct  result  of  the  careless- 
ness and  negligence  of  said  railway  company 
In  failing  to  furnish  IMm  with  a  reasonably 
safe  place  In  and  upon  which  to  work  and  to 
operate  said  hand  car;  was  the  direct  re- 
sult of  its  carelessness  and  negligence  In 
failing  to  keep  and  maintain  said  tracks  in 
a  reasonably  safe  condition  for  the  passage 
of  said  hand  car;  was  the  direct  result  of 
the  carelessness  and  negligence  of  defendant, 
its  foreman,  and  vice  principal,  before  op- 
erating said  hand  car  over  said  tracks  and 
while  so  doing,  In  falling  to  use  reasonable 
care  to  ascertain  the  presence  of  trains  there- 
on, and  to  avoid  collision  with  the  same; 
and  was  the  direct  result  of  the  careless- 
ness and  negligence  of  defendant.  Its  fore- 
man, and  vice  principal,  when  directing  the 
operation  of  said  hand  car,  in  failing  to  give 
reasonably  safe  and  careful  orders  and  di- 
rections for  such  operation — all  In  the  par- 
ticulars and  respects  stated." 

Certain  Kansas  statutes  (Gen.  St  1901)  are 
pleaded,  viz.: 

"Sec.  4871.  When  the  death  of  one  Is 
caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have 
maintained  an  action  had  be  lived  against 
the  latter  for  an  injury  for  the  same  act  or 
omission.  The  action  must  be  commenced 
within  two  years.  The  damages  cannot  ex 
ceed  ten  thousand  dollars,  and  must  inure 
to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  dis- 
tributed in  the  same  manner  as  personal 
property  of  the  deceased. 

"Sec.  4872.  That  In  all  cases  where  the 
residence  of  the  party  whose  death  has  been 
or  hereafter  shall  be  caused  as  set  forth  in 
section  422  of  chapter  80,  Laws  of  18C8,  is  or 
has  been  at  the  time  of  his  death  In  any 
other  state  or  territory,  or  when,  being  a 
resident  of  this  state,  no  personal  representa- 
tive is  or  has  been  appointed,  the  action 
provided  in  said  section  422  may  be  brought 
by  the  widow,  or  where  there  Is  no  widow, 
by  the  next  of  kin  of  such  deceased." 

The  petition  alleges  that  Helen  Is  the 
widow  of  decedent,  that  decedent  at  the 
time  of  bis  death  was  a  resident  of  Kansas, 
and  that  no  personal  representative  had  ever 
been  appointed.  The  answer  admits  that 
Kolokas  was  a  Greek  laborer  In  defendant's 
employ,  and  was  Injured  in  an  accident 
on  June  24,  1904,  but  denies  responsibili- 
ty for  said  accident.  It  then  pleads  (1)  con- 
tributory negligence;  (2)  that  plaintiff  can- 
not recover  because  she  as  well  as  her  hus- 
band  were    aliens;    (3)  that   If    any   cause 
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laws  of  Kansas;  that  one  of  said  laws  pro- 
vided that  suits  for  damages  on  account  of 
personal  injury  shall  be  instituted  In  the 
county  where  the  Injilry  occurred,  or  In  the 
county  where  the  principal  office  or  place  of 
business  of  the  railroad  company  is  located, 
and  that  defendant's  principal  office  or  place 
of  business  is  not  located  In  Jackson  county, 
Mo.,  and  (4)  that  a  Kansas  statute  in  force 
at  the  time  of  the  accident  ordains  that 
every  railroad  company  organized  or  doing 
business  in  that  state  shall  be  liable  for  all 
damages  done  to  an  employe  in  consequence 
of  any  negligence  of  its  agents,  or  by  reason 
of  the  mismanagement  of  the  engineers  or 
other  employes,  "to  any  jjerson  sustaining 
such  damage,  provided  that  noMce  In  writing 
of  the  injury  so  sustained,  stating  the  time 
and  place  thereof,  shall  have  been  given  by 
or  on  behalf  of  the  person  injured  to  such 
railroad  company  within  ninety  days  after 
the  occurrence  of  the  accident,"  and  that  no 
such  notice  was  given.  PlalntifT  filed  a  mo- 
tion to  strike  out  that  part  of  the  answer 
pleading  that  decedent  and  plaintiff  were 
aliens.    This  motion  was  sustained. 

In  due  time  after  verdict  defendant  filed 
motions  for  a  new  trial  and  in  arrest.  These 
motions  are  preserved  in  the  bill  of  excep- 
tions, but  there  is  no  exception  appearing  In 
the  abstract  as  saved  In  the  bill  to  overruling 
either  of  them.  On  that  behalf  the  record 
shows  as  follows:  Under  the  general  cap- 
tion of  "Appellant's  Abstract  of  Record"  ap- 
pears, on  page  10,  among  the  record  entries, 
and  in  that  part  of  the  abstract  devoted  to 
record  proper,  an  abstract  of  an  entry  over- 
ruling both  motions  and  In  that  connection 
the  following:  "And  to  the  action  of  the 
court  In  overruling  each  of  said  motions  de- 
fendant excepted."  Subsequently,  on  page 
12  of  said  abstract,  we  find  the  following: 
"The  proceedings  on  the  trial  of  the  case, 
as  shown  by  the  bill  of  exceptions,  were  as 
follows."  Immediately  following  that  ex- 
planatory matter  we  find  the  following  black- 
letter  caption:  "Bill  of  exceptions."  Pol- 
lowing  this  appropriate  heading  Indicating 
the  commencement  of  the  bill  of  exceptions, 
we  find  an  amendment  to  the  petition,  al- 
lowed over  defendant's  objection;  an  appli- 
cation for  a  continuance  on  account  of  such 
amendment  overruled ;  plaintiffs  evidence  in 
chief;  defendant's  evidence;  plaintiffs  evi- 
dence In  rebuttal;  plaintifTs  Instructions; 
defendant's  given  Instructions;  defendant's 
refused  Instructions;  defendant's  modified 
Instructions;  the  argument  of  Mr.  Conkling 
to  the  jury  on  behalf  of  plaintiff,  to  portions 
of  which  objections  were  made.  Following 
that  are  set  forth  a  motion  for  a  new  trial 
and  one  In  arrest.  But,  as  said,  there  are 
no  exceptions  saved  in  the  bill  of  exceptions 
to  overruling  either  motion.  Neither  is  the 
motion  to  strike  out  preserved  in  the  bill  of 
exceptions,  nor  in  any  call  made  in  the  bill 
for  the  motion  to  strike  out     Neither  are 


plaintiff's  Instructions. 

Learned  counsel  rely  on  the  following;  prop- 
ositions to  reverse:  "(1)  There  was  no  evi- 
dence tending  to  show  negligence  on  the 
part  of  defendant,  or  any  of  its  employes,  ex- 
cept of  decedent  himself.  (2)  Decedent's  In- 
juries are  shown  to  be  the  result  of  acc^ 
dent,  for  which  no  one  was  at  fault  (3)  Er- 
ror in  admitting  evidence  showing  no  ad- 
ministration on  the  estate  of  James  Kolokas 
In  the  city  of  St  Louis,  and  in  permitting 
one  Peter  Kolokas  to  testify  that  there  was 
no  administration  in  the  state  of  Kansas, 
and  In  permitting  in  evidence  a  certain  letter 
written  by  one  Golmis  to  defendant's  claim 
agent  (4)  Krror  In  striking  out  the  allega- 
tion In  the  answer  that  plaintiff  and  dece- 
dent were  aliens.  (5)  Error  In  overruling  de- 
fendant's objections  to  plaintiffs  Instructions 
1  and  2,  and  In  refusing  defendant's  Instruc- 
tion 7." 

On  such  record,  we  observe: 

(a)  That  the  abstract  of  the  bill  of  excep- 
tions does  not  show  any  call  for  the  motion 
to  strike  out  nor  does  the  bill  show  any  ex- 
ception saved  to  the  ruling  thereon.  In  such 
condition  of  the  record  error  assigned  In 
that  behalf  Is  not  here  for  consideration. 
Laws  1903,  p.  105  (Ann.  St  1906,  p.  815): 
Hendricks  v.  Calloway,  ^11  Mo.,  loc  clt  556, 
659,  111  S.  W.  60. 

(b)  There  was  no  exception  saved  at  the 
time  to  the  giving  of  plaintiff's  instructions. 
Hence  that  assignment  of  error  Is  not  here 
for  consideration. 

(c)  Again,  whether  the  assignments  of  er- 
ror considered  in  paragraphs  "a**  and  "b," 
and  all  other  assignments,  are  reviewable 
depends  on  whether  an  exception  was  prop- 
erly saved  to  overruling  the  motions  in  ar- 
rest and  for  a  new  trial.  This  Is  so  because 
the  Supreme  Court  Is  a  court  of  last  (not 
first)  resort  on  error.  No  litigant  may  with 
safety,  nisi,  fasten  bis  eye  solely  above,  and 
lighten  his  present  trial  .gloom  with  a  ray 
of  hope  of  success  on  appeal  if  he  negl«ct 
the  steps  leading  up.  An  appellant  must 
first,  not  only  seek  and  fail  to  get  relief 
below,  but  he  must  save  an  exception  to 
the  action  of  the  court  In  refusing  relief,  be- 
fore he  is  entitled  to  a  review  of  error  here. 
Attending  to  this  phase  of  the  case,  we  must 
assume  the  abstract  imports  verity  for  ap- 
pellate purposes'.  We  find  according  to 
the  abstract  that  defendant's  bill  preserved 
no  exception  to  the  ruling  on  either  motion. 
The  abstract  of  the  record  entries  and  of  the 
record  proper  does  show  an  exception  saved 
to  overruling  the  motions,  but  it  must  be 
presumed  it  was  not  saved  In  the  only  place 
It  could  be  preserved  properly,  to  wit  la 
the  bill.  This,  because  the  abstract  of  the 
bill  was  bound  to  show  such  exception  if 
one  bad  been  taken  and  saved.  In  other 
words,  this  abstract  is  constructed  on  a  plan 
steadily  condemned.  It  has  been  ruled  many 
times  that  an  abstract  should  not  be  con- 
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structed  by  commingling  record  entries  and 
record  proper  with  matter  of  mere  exception 
in  an  undlstlngulshable  mass,  bo  tbat  tbe 
appellate  court  Is  put  to  picking  and  choos- 
ing, to  sorting  out  exception  from  record  en- 
tries and  record  proper — guess  where  It  is 
to  be  found  and  authenticated,  and  run  a 
hazard  of  guessing  wrong. 

In  Reno  v.  Fitz  Jarrel,  163  Mo.,  loc.  cit 
413,  63  S.  W.  806k  It  was  ruled  oh  the  point 
tbat  this  court  "is  no  place  for  conjectures." 
State  V.  Baty,  166  Mo.  661,  66  S.  W.  428, 
was  a  case  of  murder  in  the  first  degree. 
The  commingling  of  record  entries  with  the 
bill  of  exceptions,  so  that  matter  of  the  one 
class  could  not  be  differentiated  from  mat- 
ter of  the  other,  led  this  court  to  affirm  a 
sentence  of  10  years  in  the  penitentiary  on  a 
conviction  of  murder  In  the  first  degree.  In 
tbat  case  it  was  ruled:  "The  eTldence  in 
this  case  cannot  be  looked  into  by  reason 
of  the  fact  that  the  bill  of  exceptions  has 
not  been  properly  identified;  nothing  in  the 
transcript  to  show  where  It  begins.  There 
is  nothing  In  the  record  proper  which  pre- 
cedes and  identifies  what  may  be  supposed 
to  be  the  bilL"  In  Clay  ▼.  Union  Wholesale 
Publishing  Co.,  200  Mo.,  loc  clt  672,  673,  98  S. 
W.  675,  577,  Fox,  J.,  speaking  for  the  court, 
said:  "If  this  Is  the  bill  of  exceptions,  then 
It  Is  manifest  that  appellants  have  Improper- 
ly confounded  In  such  bill  matters  which  per- 
tain to  the  record  proper  with  those  which 
should  only  be  embraced  in  the  bill  of  excep- 
tions preserving  the  exceptions  to  the  action 
of  the  court  during  the  progress  of  the  trial. 
•  •  •  So  far  as  this  abstract  discloses, 
there  Is  nothing  to  distinguish  the  matters  of 
record  from  those  which  are  purely  matters  of 
exception,  and  can  only  be  made  a  part  of  tbe 
record  by  filing  a  duly  authenticated  bill  of 
exceptions."  In  Stark  v.  Zehnder,  204  Mo., 
loc.  clt  448  et  seq.,  102  S.  W.  993,  Valllant, 
J.,  speaking  for  this  court,  said:  "Appellants 
have  filed  what  they  call  'Abstract  In  Lieu 
of  Full  Record,'  In  which  Is  contained  the 
pleadings,  evidence,  and  several  statements 
as  of  the  rulings  and  proceedings  of  the 
court  In  the  progress  of  the  trial  and  subse- 
quent thereto,  but  It  Is  Impossible  to  tell  from 
this  abstract  whether  the  alleged  rulings 
and  orders  of  the  court  appear  on  the  face 
of  the  court  record  proper,  or  are  preserved 
only  In  the  bill  of  exceptions.  •  •  •  The 
abstract  should  distinguish  between  what  It 
Intends  to  say  Is  shown  by  the  record  proper 
and  what  It  Intends  to  say  Is  shown  by  the 
bill  of  exceptions."  In  Gilchrist  v.'  Bryant, 
213  Mo.,  loc.  clt  443,  111  S.  W.  1128,  It  was 
ruled:  "Now  It  has  always  been  held  that 
an  exception  can  be  preserved  for  appellate 
use  nowhere  else  than  In  a  bill  of  exceptions. 
Therefore  the  bill  of  exceptions  should  show 
the  exceptions.  Therefore  the  abstract  of 
the  bin  of  exceptions  should  show  that  the 
bill    of    exceptions    shows   the    exceptions." 


Tbe  same  propositions  are  asserted  in  one 
form  or  another  In  many  other  cases  and 
the  reason  underlying  them  Is  manifest  The 
reports  are  full  of  interpretation  and  appli- 
cation of  our  rules  of  practice,  and  they 
should  either  be  abrogated  altogether,  or 
obeyed  as  Interpreted.  Our  decisions  can- 
not be  ignored,  and  prosperity  result  So, 
as  said  through  oiur  Brother  Graves,  in  Hard- 
ing V.  Bedoll,  202  Mo.,  loc.  clt  629,  100  S. 
W.  639:  "These  rules  apply  to  all  persons, 
all  cases,  and  all  representatives  of  clients 
alike,  and  must  be  construed  in  one  case 
Just  as  they  have  been  or  will  be  in  another, 
irrespective  of  the  case,  the  parties,  or  their 
counsel." 

The  premises  considered,  there  is  nothing 
here  for  consideration  but  the  record  prop- 
er. The  petition  states  a  good  cause  of  ac- 
tion. The  Judgment  Is  In  form.  It  Is  there- 
fore affirmed.    All  concur. 


WILSON-RBHElS-ROIiPES  LUMBER  CO. 

V.  CAPRON  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.    Nov. 

17,  1909.) 

1.  Mechanics'    Liens    (S    139»)  — Fobm    of 
Claim— Descbiptiow  of  Materials. 

The  use  of  ordinary  trade  abbreviations  in 
describing  materials  set  out  in  a  mechanic's  lien 
accoant  disclosing  a  demand  for  lumber  and 
hardware  satisfies  the  requirements  of  Rev.  St 
1889,  S  4207  (Ann.  St.  1906,  p.  2290). 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  8§  234-236;  Dec  Dig.  }  13«.»] 

2.  Evidence    (§    457*)  — Pabol   Evidence  — 
Meaning  of  Abbbeviations. 

The  meaning  of  ordinary  trade  abbrevia- 
tions as  used  in  a  mechanic's  lien  statement 
may  be  explained  by  parol. 

[Ekl.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2104,  2107,  2108;  Dec  Dig.  i 
457.*] 

Appeal  from  St  Loula  Clrcnlt  Court;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  the  Wllson-Rehels-Rolf  es  Lumber 
Company  against  James  D.  Capron,  Jr.,  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

H.  E.  Sprague,  for  appellants.  Rudolph 
Schulenburg,  for  respondent 

GOODE,  J;  This  action  was  Instituted  to 
enforce  a  mechanic's  lien  against  property 
in  the  city  of  St  Louis.  Plaintiff,  a  lumber 
company  in  said  city,  sold  and  furnished  ma- 
terial to  defendant  Ware  for  the  erection  of 
dwelling  houses  on  the  premises  in  question, 
In  which  the  other  defendants  are  Interested 
in  one  way  or  another.  A  single  question 
Is  presented  for  decision — ^whether  the  de- 
scription In  the  lien  statement  of  the  ma- 
terial furnished  satisfied  the  statute.  The 
Hen  account  as  filed  In  the  office  of  tbe  clerk 
of  the  circuit  court  declared  the  lienor,  Wil- 
son-Rehels-Rolfes  Lumber  Company,  with  a 
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mechanics'  Hens,  filed  "tbe  account  below  set 
fortb  for  work  and  lAbor  done,  and  lumber 
and  mlllwork,  hardware,  and  materials  fur- 
nished by  It  under  one  contract  with,  and  at 
the  special  instance  and  request  of,  W.  M. 
Ware,  upon,  to  and  for  the  buildings  and  im- 
provements described  as  follows,"  describ- 
ing them  and  the  lots  whereon  they  stood, 
and  stating  the  interest  of  the  other  defend- 
ants in  the  premises.  After  those  matters 
had  been  set  out,  it  was  declared  all  the  in- 
terests of  the  several  owners  of  the  prop- 
erty were  subject  to  plaintiffs  demand  for  a 
lien  in  tbe  sum  of  $1,070.12.  An  itemized 
account  then  followed  in  tbe  statement,  and 
this  account,  which  will  be  more  particularly 
described,  was  followed  by  an  affidavit  that 
It  was  a  just  and  true  account  for  work  and 
labor  done  and  material  furnished  by  plain- 
tiff company  for  the  building  and  improve- 
ments previously  described  after  all  Just 
credits  had  been  given.  The  sufficiency  of 
the  lien  account  is  challenged  because  ab- 
breviations of  an  unintelligible  character  are 
said  to  have  been  used  in  designating  part 
of  the  materials  set  out  in  the  items  of  the 
account,  instead  of  names  of  tbe  materials. 
Though  the  lien  statement  containing  tbe 
itemized  account  said  the  lien  was  filed  for 
work  and  labor  done,  lumber,  mlUwork, 
hardware,  and  material  furnished,  it  con- 
tains no  item  for  work  or  labor,  but  all  the 
items  are  for  materials,  consisting  of  lum- 
ber of  various  kinds  and  hardware.  E>ery 
Item  of  hardware  mentions  nails,  describing 
them  as  "com.  nails."  That  description  is 
plain  enough,  and  is  not  questioned.  No 
other  items  are  in  the  account  except  those  of 
lumber  of  various  dimensions  or  articles 
manufactured  out  of  lumber.  The  latter  are 
designated  as  "water  table,"  "turned  cols.," 
"wdw.  frames,"  "hand  &  foot  rail,"  etc. 
We  do  not  understand  any  of  those  items  is 
challenged.  Several  other  items  of  lumber 
are  fully  named;  for  instance,  "lath," 
shingles,  described  as  "cedar  shgls,"  "jambs," 
etc.  The  form  of  the  items  which  are  ques- 
tioned will  be  sufficiently  shown  by  this  por- 
tion of  the  account,  following  a  caption 
wherein  plaintiff  is  described  as  "dealer  in 
lumber,  shingles,  lath,  pickets,"  etc.: 
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These  descriptions  are  criticised  on  tbe 
ground  that  tbe  owners  of  the  premises  or 
other  parties  Interested  could  not  ascertain 
from  them  the  kinds  of  materials  furnished, 
as  it  is  nowhere  described  as  lumber.  It  is 
argued  a  person  would  not  know  whether 


or  some  other  substance  tbe  name  of  which 
would  have  the  initials  "Y.  P."    The  stat- 
ute says  a  lien  account  Shall  be  "a  Just  and 
true  account."     Kev.  St  1809,  i  4207  (Ann. 
St  1906,  p.  2290).    Later  decisions  regarding 
what  will  satisfy  that  requirement  are  more 
liberal  than  the  early  ones,  as  will  appear 
upon  reading  the  opinion  in  Mill  Co.  t.  Al- 
lison, 138  Mo.  50,  40  S.  W.  118,  60  Am.  St 
Rep.  544,  wherein  the  earlier  decisions  are 
reviewed  and  in  some  degree  discredited,  the 
court  saying  tbe  account  tbe  law  contem- 
plated was  such  a  statement  of  claim  as  fair- 
ly apprises  the  owner  and  the  public  of  the 
nature  and  amount  of  the  demand  asserted 
as  a  lien,  and  discloses  on  its  face  a  demand 
of  a  sort  within  the  terms  of  the  lien  law. 
The  itemized  account  in  the  present  case 
is  to  be  read  in  connection  with  the  state- 
ment preceding  it  and  the  affidavit  follow- 
ing, and  in  both  of  those  parts  of  the  lien 
paper  it  was  made  clear  that  whatever  ma- 
terials   were    furnished    according    to    tbe 
itemized  account  were  of  a  character  for 
which  a  Il^n  was  given,  since  both  tbe  pre- 
liminary statement  and  tbe  affidavit  said  a 
lien  was  sought  for  work  done,  lumber,  mill- 
work,  hardware,  and  materials  furnished  in 
and  for  the  building.  .But  It  is  insisted  no 
one  can  tell  from  the  items  that  lumber  was 
furnished.    We  take  issue  with  counsel  for 
defendants  on  this  proposition,  and   think 
any  one  of  ordinary  business  experience,  and 
much  more  one  with  slight  experience  in 
buying  lumber,  would  know  the  trade  ab- 
breviations.   Nearly  every  one  would  know 
tbe  letters  "Y.  P."  read  in  connection  with 
the  number  of  feet  in  the  same  line  (4,267) 
and  the  number  of  pieces  (200)  and  the  di- 
mensions (2x8x16)  meant  some  sort  of  lum- 
ber; and  the  same  may  be  said  in  regard  to 
such  items  as  "Y.  P.  Dr.  Sdg."  when  read  in 
connection  with  the  descriptive  numbers  and 
the  previous  statement  that  a  lien  was  sought 
for  lumber  and  hardware.    A  Hen  account 
identical  in  form  with  the  one  under  review 
was  sustained  In  Schulenberg  v.  Werner,  6 
Mo.  App.  292.    Tbe  itemized  account  is  not 
fully  set  out  in  the  opinion  in  that  case,  but 
we  have  examined  it  in  the  record  on  file, 
and  there  is  no  difference.     Here,  as  there, 
some  of  the  abbreviations  so  clearly  mean 
lumber  that  the  sense  is  obvious;    for  in- 
stance "cedar  shgls"  and  "latli."     If  neces- 
sary, evidence  aliunde  may  be  resorted  to  on 
a  trial  to  explain  the  meaning  of  such  trade 
abbreviations.    They  have  been  held  in  other 
jurisdictions   sufficient   descriptions   of   ma- 
terials in  a  lien  paper.    Wetmore  v.  Marsh, 
81  Iowa,  677,  47  N.  W.  1021;   Great  So.  Ho- 
tel Co.  V.  Jones,  116  Fed.  793,  54  a  C.  A 
165.    In  the  first  of  those  cases  the  itemized 
statement  was  far  less  clear  and  definite 
than  is  the  one  at  bar,  and  in  the  second 
case,  where  the  Hen  was  for  brick,  tbe  de- 
scriptions In  the  items  were  in  this  form: 
"749  Jack  Aicbf    "385  Plain  Arch;"  "9100 
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Standard  2nds."  It  was  said  a  statement  of 
account  was  not  Insufficient  because  trade 
terms  and  bookkeeper's  abbreviations  were 
used,  and  that  no  one  reading  the  Items  In  con- 
nection with  the  affidavit  which  accompa- 
nleu  them  could  fall  to  see  they  called  for 
dlfFerent  kinds  of  brick. 

The  Judgment  Is  affirmed.    All  concur. 


WARRBN  V.  MAYKB    FBJBTILIZBB  A 

JUNK  CO. 

(St  Louis  Court  of' Appeals.     Missouri.     Nov. 

16,  1909.) 

1.  COBPORATIONS  (J  439*)— TTbansfkb  ot  Pbop- 
■BTT— POSlnOS   OF   PDBOHASnt. 

Wbile,  as  a  general  rule,  the .  assets  of  a 
corporation  are  a  trust  fund  for  the  benefit  pf 
its  creditors,  yet  a  corporation  may  dispose  of 
the  whole  or  any  part  of  its  assets  for  value  and 
in  good  faith,  and  the  purchaser  takes  such  as- 
sets discharged  of  any  trust  in  favor  of  the 
creditors  of  the  selling  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1T74;   Dec.  Dig.  I  439.*] 

2.  CoBPOBATiONS  (§  542*)— Tbansfeb  op  Pbop- 
EBTT—CoHSiDEBATioN— Evidence. 

Evidence  held  to  show  that  a  corporation 
transferring  its  assets  to  another  corporation 
did  so  in  good  faith  and  for  an  adequate  con- 
sideration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cenfc  Dig.  8i  2164-2160;   Dec.  Dig.  f  542.*] 

3.  COBPOBATioNB  (§  547*)— Tbansfeb  op  Pbop- 

EBTT— LlABILITT  OF  TBANSTEBKK  FOB  QLAHI 

AOAinST  Tbansferbob. 

The  fact  that  the  claim  of  a  creditor  of  a 
corporation  had  not  been  liquidated,  the  case 
being  pending  in  the  Supreme  Court,  when  the 
debtor  corporation  transferred  its  assets  to  an- 
other corporation,  would  not  render  the  claim 
the  less  a  lien  on  the  assets  in  the  hands  of  the 
other  corooration  if  they  were  not  transferred 
in  good  uith  and  for  adequate  consideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  547.*] 

4.  cobpobationb  (|  445*)— rlqht  to  asbbbt 
Legal  Claim. 

Where  a  corporation  undertook  in  good 
faith,  and  for  an  adequate  consideration,  to 
transfer  all  its  assets  to  another  corporation,  but 
by  mistake  a  city  lot  belonging  to  it  was  omit- 
ted from  the  conveyance  of  its  real  property, 
the  equitable  title  to  the  lot  passed  to  tne  trans- 
feree, and,  in  an  equitable  action  by  the  creditor 
of  the  transferror  against  the  transferee  to  sub- 
ject the  conveyed  assets  to  satisfaction  of  the 
debt,  the  creditor  could  not  assert  a  right,  based 
upon  the  fact  that  the  legal  title  had  not  been 
conveyed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  445.*] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

Action  by  Tbomas  Warren  against  the 
Mayer  Fertilizer  &  Junk  Company.  From 
a  Judgment  of  dismissal,  plalntltl  appeals. 
Affirmed. 

In  1805  the  appellant,  plaintiff  below,  had 
a  transaction  with  a  corporation,  known  as 
the  "A.  B.  Mayer  Manufacturing  Company," 
which  resulted  In  the  commencement  by 
him  of  an  action  against  It,  in  the  circuit 


court  of  the  city  of  St.  Louis,  on  the  12tb 
of  April,  1897.  At  the  first  trial  ot  that 
case,  the  Judgment  went  for  the  defendant, 
being  rendered  October  21,  1897;  but  the 
plaintiff  prosecuted  an  appeal  to  the  Su- 
preme Court,  where  the  Judgment  was  re- 
versed, of  date  March  12,  1901  (161  Mo.  112, 
61  S.  W.  644).  The  case  was  again  tried  In 
the  circuit  court,  and  resulted  in  a  Judg- 
ment of  date  June  11,  1902,  In  favor  of 
plaintiff  here  against  the  A.  B.  Mayer  Man- 
ufacturing Company,  for  $765  and  costs; 
the  costs  amounting  to  $157.55.  At  the  be- 
ginning of  the  litigation  against  it,  the  A. 
B.  Mayer  Manufacturing  Company  was  con- 
ducting an  active  business  and  had  real  and 
personal  property,  variously  estimated  at 
from  $60,000  to  $34,000.  It  was  capitalized 
at  $50,000,  divided  into  500  shares  of  $100 
par,  of  which  B^ed.  Mayer  owned  100  shares, 
the  estate  of  A.  B.  Mayer  200  shares,  and 
the  children  of  another  one  of  the  Mayer 
family,  namely,  Bosa,  Henry,  and  Maurice, 
the  remaining  200  shares.  The  officers  and 
directors  of  the  company  were  Frederick, 
Henry,  and  Maurice  Mayer.  After  the  first 
trial  of  the  case  in  the  circuit  court,  in 
which  the  A.  B.  Mayer  Manufacturing  Com- 
pany was  successful,  but  subsequent  to  the 
appeal  of  the  case  to  the  Supreme  Court, 
and  before  the  reversal  of  the  Judgment  of 
the  circuit  court  by  the  Supreme  Court,  the 
A.  B.  Mayer  Manufacturing  Company,  un- 
der date  of  February  9,  1901,  entered  into 
a  contract  with  "Henry  Mayer  or  Maurice 
Mayer,"  the  contract  being  evidenced  by  the 
record  of  the  meeting  of  the  directors  of 
the  company,  held  February  9th,  at  which 
all  the  directors  were  present,  namely,  Fred- 
erick, Henry,  and  Maurice  Mayer,  In  which 
resolution  It  Is  set  out:  "That  Frederick 
Mayer  reported  that  the  condition  of  the 
company  at  present  was  such  that  they 
could  not  continue  In  business  with  any  ex- 
pectation of  earning  and  paying  off  suffi- 
cient to  discharge  the  two  larger  claims  of 
Rosa  Mayer  and  Abram  B.  Mayer,  appear- 
ing on  the  company's  books  as  debts,  al- 
though said  claims  really  originated  from 
the  declaration  of  dividends  which  the  com- 
pany never  had  the. means  to  pay;  that.  If 
an  option  were  given  to  Henry  or  Maurice 
Mayer  to  sell  all  the  assets  of  this  company 
to  a  new  corporation  to  be  formed,  such 
new  corporation  would  assume  all  of  the 
secured  and  merchandise  debts  of  this  com- 
pany, except  such  claims  of  Rosa  Mayer 
and  A.  B.  Mayer,  deceased,  and  except  out- 
side claims,  and  would  pay  or  secure  to  this 
company  the  further  sum  of  $12,000,  which 
could  then  be  applied  to  the  past  debts  of 
this  company."  A  resolution  was  thereupon 
adopted  by  the  board  of  directors  "to  au- 
thorize the  said  Henry  or  Maurice  Mayer  to 
negotiate  a  sale  of  all  the  assets  of  this 
corporation  upon  the  terms  aforesaid,  and' 
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$12,000  m  casn  or  good  notes,  and  upon  tbelr 
furnishing  an  agreement  of  a  solvent  party 
or  corporation  to  assume  the  obligations  of 
tills  company  hereinbefore  mentioned,  the 
president  and  secretary  be,  and  they  hereby 
are,  instructed  to  transfer  and  convey  to 
said  company  or  corporation  all  the  assets, 
brands,  and  good  will  of  this  company,  and 
that  said  sum  of  $12,000  be  turned  over,  as 
received  to  the  executors  of  the  estate  of 
A.  B.  Mayer,  deceased,  on  account  of  his 
said  dalm  against  this  company;  It  l>elng 
considered  that  the  said  claim  of  Rosa  May- 
er against  the  same  has  become  barred  by 
Umltatlon." 

Prior  to  this  date,  February  9,  1901— that 
is  to  say,  January  23,  1901 — the  first  meet- 
ing of  the  stockholders  of  the  defendant, 
Mayer  Fertilizer  &  Junk  Company,  was 
held,  all  of  the  stockholders  being  present, 
to  wit,  Frederick  Mayer,  Sam.  S.  Pingree, 
and  Harry  Haas.  Frederick  Mayer  was 
elected  chairman,  and  Mr.  Pingree  secre- 
tary. It  Is  then  recited,  in  the  minutes  ,of 
the  meeting,  from  which  minutes  the  subse- 
quent recitals  of  acts  of  the  company  are 
obtained,  that,  "negotiations  for  the  pur- 
chase of  an  established  business  in  the  city 
of  St.  Louis  having  not  yet  been  sufiElcIently 
completed,"  the  meeting  adjourned  to  re- 
convene February  2d.  On  February  2d  the 
adjourned  meeting  was  held,  "all  the  stock- 
holders being  present  as  before,"  whereupon 
Mr.  Haas  offered  the  following  resolution: 
"Resolved  that,  whereas,  negotiations  have 
been  opened  between  our  stockholders  and 
parties  having  an  option  upon  the  property 
of  the  A.  B.  Mayer  Manufacturing  Compa- 
ny, for  the  purchase  of  Its  entire  plant  and 
properties  upon  the  assumption  of  certain 
merchandise  debts  owing  by  said  company 
and  of  its  line  of  credit  in  the  German- 
American  Bank  of  this  city,  as  well  as  a 
certain  amount  of  cash  and  notes,  that  the 
following  offer  be  made  by  the  stockholders 
of  this  company,  to  wit" 

The  proposition  Is  to  the  effect  that  the 
new  company,  defendant  in  this  case,  pro- 
poses to  purchase  from  those  parties  all  of 
the  real  estate  of  the  company  situated  in 
St.  Louis,  "subject  to  existing  company's  in- 
debtedness," also  all  Its  machinery,  fran- 
chises, choses  In  action,  "and  all  other 
personal  property  belonging  to  said  A.  B. 
Mayer  Manufacturing  Company,  in  consid- 
eration whereof  this  company  shall  assume 
the  merchandise  indebtedness  of  said  A.  B. 
Mayer  Manufacturing  Company,  as  contain- 
ed upon  Its  books,  as  well  as  all  commer- 
cial paper  upon  which  the  same  are  liable, 
whether  held  In  bank  or  by  individuals,  all 
of  which  Indebtedness  is  estimated  to  be 
about  $24,000,  but  not  Including  any  claims 
lb   suit  or  in  controversy,  nor  the  claims 


A.  B.  Mayer  Manufacturing  Company,  and 
this  company  proposes  to  surrender  to  said 
parties  of  the  A.  B.  Mayer  Manufacturing 
Company  the  sum  of  $2,958.83  in  cash,  and 
the  further  sum  of  $9,0C1.17,  in  the  nego- 
tiable promissory  notes  of  this  company, 
indorsed  by  Frederick  Mayer  and  his  two 
brothers,  payable  in  semiannual  installments 
during  a  period  of  seven  years  from  date, 
with  Interest  at  the  rate  of  6  per  cent  per 
annum  from  date^  also  payable  semiannual- 
ly, divided  into  11  sets  of  11  notes  each, 
and  de£:cribed  as  follows."  The  resolution 
then  enumerates  the  notes,  and  contlnnes: 
"And  that  upon  the  proper  transfer  duly  au- 
thorized of  said  assets,  the  president  of  this 
company,  together  with  the  secretary,  be 
authorized  to  fully  complete  the  terms  of 
the  aforesaid  proposition."  It  was  further 
resolved  that  the  president  and  secretary  of 
the  company  issue  to  each  of  the  subscribers 
to  the  stock  of  the  company,  or  their  as- 
signs, the  amount  of  stock  respectively  sub- 
scribed by  them  upon  their  so  turning  over 
all  of  said  assets,  brands,  and  good  will  of 
said  A.  B.  Mayer  Manufacturing  Company, 
"which  shall  be  taken  as  full  payment  there- 
for. Provided  said  stockholders  shall  pay 
said  cash  or  perfectly  secure  the  payment 
of  said  promissory  notes  hereinbefore  fully 
described."  The  meeting  then  adjourned 
until  the  16th  of  February,  1901,  and  on 
that  date,  all  the  stockholders  being  present 
It  is  recited  that  the  president  Frederick 
Mayer,  reported  that  the  proposition  made 
to  the  A.  B.  Mayer  Manufacturing  Compao/ 
for  their  property,  etc.,  had  been  accepted, 
and  that  the  conveyances  of  the  property 
were  being  prepared.  On  the  same  day  the 
directors  met  and  organized,  Mr.  Pingree  re- 
signing as  director,  and,  Mr.  Henry  Mayer 
being  elected  to  succeed  him,  whereupon  the 
board  proceeded  to  the  election  of  officers, 
and  EYederlck  Mayer  was  elected  president 
and  treasurer,  Henry  Mayer  vice  president 
and  Harry  Haas  secretary. 

On  the  10th  of  March,  1901,  a  special  meet- 
ing of  the  directors  of  the  defendant  com- 
pany was  held,  at  which'  Mr.  Haas  present- 
ed his  resignation  as  director,  and  Mr.  Maur- 
ice Mayer  was  elected  to  succeed  him  as  a 
director,  and  Mr.  Henry  Mayer  elected  to 
succeed  him  as  secretary,  and  Maurice  May- 
er was  elected  vice  president  A  resolution 
was  also  adopted,  to  the  effect  that  the 
president  is  authorized  to  execute  a  deed  of 
trust  upon  the  real  estate  of  the  company 
to  secure  the  German-American  Bank  In  St. 
Louis,  or  its  assigns,  the  redemption  of  a 
loan  or  loans  in  the  sum  of  not  exceeding 
$20,000.  After  all  these  proceedings  had  tak- 
en place,  as  before  stated,  and  a  deed,  etc, 
had  passed  between  the  parties,  the  judg- 
ment of  the  circuit  court  in  favor  of  the  A. 


baTing:  been  successful  In  defeating  the  claim 
of  plaintiff  In  the  circuit  court,  the  attorney 
and  directors  of  the  A.  B.  Mayer  Manufac- 
turing Company  gave  no  thought  to  It  as  a 
possible  llabUlty.    On  the  25th  of  July,  1902, 
the    A.    B.   Mayer  Maniifacturlng   Company 
filed  In  the  oflSce  of  the  Secretary  of  State 
an  afBdavit  of  dissolution  and  surrendered 
its  charter.     It  also  appears  that  the  deed 
from   the  A.  B.  Mayer  Manufacturing  Com- 
pany to  the  defendant  in  this  case,  of  date 
March  1,  1901,  omitted  the  description  of  a 
certain  parcel  of  real  estate  known  as  lot  7, 
In  block  14,  of  Lowell,  city  block  3,381,  of 
the   city  of  St.  Louis,  which   the  company 
then  owned,  and  that,  at  the  time  of  the 
rendition  of  the  judgment  in  favor  of  plain- 
tiff and  against  the  A.  B.  Mayer  Manufac- 
turing Company,  the  legal  title  to  this  lot 
was  in  the  A.  B.  Mayer  Manufacturing  Com- 
pany, and  80  remained  until  December  24, 
1904,   when  the  three  Mayers,  as  the  last 
board  of  directors  pf  the  A.  B.  Mayer  Manu- 
facturing Company,  executed  a  conveyance 
of  this  lot  to  this  defendant,  which  con\;ey- 
ance  was  duly  of  record;   it  being  claimed 
that  the  omission  of  this  lot  from  the  con- 
veyance of  March  1,  1901,  was  a  mere  cler- 
ical error.    It  also  appears  that  Henry  Haas, 
one  of  the  original  Incorporators  of  the  de- 
fendant, had  paid  nothing  for  his  stock,  hav- 
ing subscribed  for  It  at  the  request  and  for 
the  accommodation  of  Frederick  Mayer,  and 
that  he  had  subsequently  transferred  it  to 
Maurice  Mayer,  who  paid  him  nothing  for 
It;     and   Mr.    Haas    further  testified   that, 
while  he  was  present  at  the  first  and  second 
meetings  of  the  incorporators  and  directors, 
he  had  taken  no  part  in  the  negotiations  for 
the  assets  of  the  old  concern.    Mr.  Fingree 
also  testified:     That  while  he  had  subscrlb- 
•ed  for  60  shares  of  the  stock  of  the  new 
'Company,  the  present  defendant,  he  had  done 
so  at  the  request  of  Frederick  Mayer,  but 
bad  paid  nothing  for  it,  and  had  subsequent- 
ly transferred  it  to  one  of  the  Mayers,  who 
had  paid  him  nothing  for  the  transfer ;  that, 
while  he   attended  two  or  three  meetings 
of  the  company  and  acted  as  secretary,  he 
bad  taken  no  part  In  the  negotiations  for 
the  purchase  of  the  assets  of  the  A.  B.  May- 
•er  Manufacturing  Company. 
.     It  also  appears  that  the  notes  which  the 
A.   B.    Mayer   Manufacturing  Company  had 
received  as  part  of  the  consideration  from 
the  defendant,  and  which  had  been  executed 
by  the  defendant  and  Indorsed  by  Frederick, 
Henry,  and  Maurice  Mayer,  as  well  as  a  cer- 
tain amount  of  cash,  were  turned  over  to  the 
attorney  of  Mrs.  A.  B.  Mayer  and  her  chil- 
dren;  that  attorney  having  been  a  very  ac- 
tive factor  in  procuring  the  adjustment  of 
the  claim  of  the  executors  and  estate  of  A. 
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that  something  could  be  saved  for  the  widow, 
Mrs.  Mary  Mayer,  and  her  minor  children, 
and  the  claim  of  Rosa  Mayer  having  been 
eliminated  as  worthless.  The  stock  held  by 
the  A.  B.  Mayer  estate  was  turned  over, 
in  exchange  for  the  notes  and  some  cash, 
to  Mr.  Muench,  who  had  represented  the  old 
company  for  many  years  and  afterwards 
represented  Frederick  Mayer  In  this  transac- 
tion. It  further  appears  that  Frederick  May- 
er was  for  many  years  the  active  head  of 
the  A.  B.  Mayer  Manufacturing  Company, 
owning,  however,  but  100  shares  of  the  500 
shares  of  that  concern,  and  on  the  death  of 
his  father,  A.  B.  Mayer,  the  whole  manage- 
ment and  responsibility  for  the  business  had 
been  thrown  upon  him.  His  unwillingness  to 
carry  on  the  concern  under  tho^e  circum- 
stances appears  to  have  been  a  very  strong 
motive  leading  to  the  organization  of  the 
new  company  and  its  purchase  of  the  assets 
and  business  of  the  old  company,  and  it 
also  appears  that  he  went  into  the  matter  of 
taking  over  the  business  of  the  old  company 
only  after  considerable  persuasion. 

Among  the  liabilities  of  the  old  company 
was  one  to  the  German-American  Bank,  se- 
cured by  a  blanket  mortgage  on  all  of  the 
assets  of  the  concern,  t)eing  used  as  col- 
lateral to  cover  whatever  the  old  concern 
from  time  to  time  owed  that  bank.  At  the 
time  of  the  transfer  from  one  company  to 
the  other,  the  indebtedness  to  the  bank 
amounted  to  something  like  $19,000  or  $20,- 
000,  which  was  the  limit  of  the  company's 
credit  with  that  bank,  and  the  bank  had 
threatened  to  take  steps  to  protect  its  in- 
terest If  the  amount  of  indebtedness  was 
not  reduced. 

While  this  l8  a  very  brief  summary  of  the 
facts  as  set  out  in  a  rather  voluminous  ab- 
stract, we  think  it  sufficient  to  give  a  correct 
idea  of  the  facts  so  far  as  necessary  to  an 
understanding  of  the  issues  involved  in  the 
case.  Plaintiff,  after  the  recovery  of  his 
Judgment,  being  unable  to  find  any  property 
upon  which  to  levy  execution,  and  consider- 
ing that,  by  reason  of  the  dissolution  of  the 
old  company,  he  could  not  run  execution 
against  the  lot,  which  had  been  omitted  In 
the  deed  from  the  old  to  the  new  company, 
commenced  this  proceeding  against  the  de- 
f  endabt  The  petition  in  the  case  set  out  the 
facts  as  plaintiff  claimed  them  to  be,  and 
substantially  as  above,  and  prayed  that  an 
accounting  be  taken  of  the  assets  received 
by  the  defendant  from  the  A.  B.  Mayer  Man- 
ufacturing Company,  their  value  determined, 
the  amount  due  on  the  Judgment  computed 
to  date  of  decree,  and,  in  default  of  payment, 
the  property  so  received  by  the  respondent 
sold  for  the  satisfaction  of  the  amount  which 
might  be  found  to  be  due  on  the  judgment 
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and  for  general  relief;  the  petition  ayerrlng 
that  the  transfer  from  the  old  to  the  new- 
company  was  a  mere  merger  of  the  business 
of  the  one  Into  that  of  the  other,  and  the 
transfer  of  the  assets  from  one  to  the  other 
made  without  the  defendant  company  pay- 
ing any  valuable  consideration  therefor,  and 
averring  that  the  assets  and  property  of  the 

A.  B.  Mayer  Manufacturing  Company  were, 
at  the  time  they  passed  into  the  hands  of 
the  defendant  company,  a  trust  fund  for 
the  payment  of  all  the  debts  and  liabilities 
of  the  A.  B.  Mayer  Manufacturing  Company, 
and,  when  received  and  taken  by  d^endant, 
were  charged  wfth  such  liability,  and  the 
plaintiff  avers  "that  defendant  has  appro- 
priated to  its  own  use  said  assets  and  prop- 
erty of  the  value  aforesaid,  to  wit,  $100,000." 

The  answer  of  the  defendant  admits  its 
Incorporation  at  the  time  alleged,  admits  the 
incorporation  of  the  A.  B.  Mayer  Manufac- 
turing Company  and  Its  dissolution  under 
the  law,  and  for  affirmative  defense  avers 
there  is  a  want  of  proper  parties  defendant 
In  the  cause,  inasmuch  as  it  appears  from 
the  allegations  of  the  petition  ttiat  there 
could  not  be  a  final  decree  entered  in  be- 
half of  plaintifC  without  Joining  therein  as 
defendants  "the  remaining  trustees  and  di- 
rectors of  the  A.  B.  Mayer  Manufacturing 
Company."  As  another  affirmative  defense, 
the  answers  avers :  That,  "at  the  time  when 
the  defendant  corporation  was  organized,  to 
wit,  about  the  1st  of  February,  1901,  and  at 
the  time  when  plaintiff  had  not  any  claim 
against  the  A.  B.  Mayer  Manufacturing  Com- 
pany, but,  on  the  contrary,  the  manufactur- 
ing company  had  judgment  against  plaintiff 
herein,"  the  defendant  did,  in  good  faith,  and 
for  ample  and  valuable  consideration,  ac- 
quire by  purchase  all  the  assets  of  A.  B.  May- 
er Manufacturing  Company;  that  the  de- 
fendant company  had  acquired  by  purchase 
all  the  assets,  real  and  personal,  of  the  A. 

B.  Mayer  Manufacturing  Company;  that  de- 
fendant had  immediately  rendered  the  con- 
sideration agreed  upon  and  toolt  over  and  re- 
ceived possession  of  all  the  assets,  real  and 
personal,  theretofore  belonging  to  the  A.  B. 
Mayer  Manufacturing  Company;  but  that, 
by  an  error  of  the  scrivener,  by  whom  the 
deed  for  the  real  estate  was  prepared,  the 
lot  in  block  3,381,  of  the  city  of  St  Louis, 
was'  omitted  from  the  conveyance,  although 
intended  to  be  Included  therein,  and  although 
possession  thereof  was  duly  delivered  to  the 
defendant  at  the  time  the  consideration  pass- 
ed and  on  that  consideration;  and  that  there- 
after in  December,  1904,  when  the  error  was 
first  discovered,  the  old  company  made  a 
deed  correcting  the  omission  and  conveying 
to  defendant  the  legal  title  to  the  lot  in  ad- 
dition to  the  equitable  title,  which  It  luid 
theretofore  held  thereto.  The  reply  to  this 
was  a  general  denial. 

The  evidence  developed  the  facts  substan- 
tially as  above  set  out.  At  the  conclusion  of 
the  hearing,  the  court  entered  an  order  dis- 


missing the  plaintUTs  bill,  at  the  time  filing 
a  memorandum,  which  so  clearly  and  fully 
sets  out  the  conclusions,  both  on  the  law  and 
the  facts,  arrived  at  by  the  learned  trial 
judge,  that  we  incorporate  them  herewith. 
It  is  as  follows: 

"The  law  governing  a  case  of  this  charac- 
ter presents  no  special  difficulty.     Wbile  It 
is  true,  in  a  general  way,  that  the  assets  of 
a  corporation  constitute  a  trust  fund  for  the 
benefit  of  creditors  of  such  corporation,  it  is 
equally  true  that  a  corporation  has  the  pow- 
er to  dispose  of  the  whole  or  any  part  of 
its  assets  for  value,  and  in  good  faith,  and 
that  a  purchaser  takes  such  assets  discharg- 
ed of  any  trust  in  favor  of  the  creditors  of 
the  selling  corporation.     The  sole  question 
in  this  case  therefore  is  whether  the  trans- 
action whereby  the  defendant  acquired   the 
assets  of  the  A.   B.  Mayer   Manufacturing 
Company  was  for  value  and  in  good  faith, 
or  whether,  as  contended   by  the  plaintiff, 
the  transaction  amounted  to  the  mere  tak- 
ing over  by  one  corporation  of  the  assets  of 
another,  in  bad  faith  and  without  considera- 
tion, and  without  any  provision  being  made 
for  the  payment  of  the  creditors  of  the  lat- 
ter.   This  is  a  question  of  fact  to  l>e  deter- 
mined from  the  evidence  in  the  case.     The 
undisputed  evidence  shows  that  the  defend- 
ant paid  in  money  and  in  notes  to  the  A.  B. 
Mayer    Manufacturing    Company    the    sum 
of  $12,000,  and  also  assumed  the  payment 
of  all  the  commercial  debts  of   the  latter 
company,  including  an  indebtedness  of  some- 
thbig  like  $18,000  to  $20,000  to  the  German- 
American  Bank.    The  amount  thus  paid  and 
assumed    aggregated    something    over    $34,- 
000.     One  of  the  questions  in  this  case  is 
whether   that  sum   was   a   fairly   adequate 
price  for  the  assets  thus  purchased.     For- 
tunately for  the  defendant  and  those  actively 
interested   in    its   incorporation,    they   were 
dealing  with  adverse  and  opposing  Interests 
in  making  this  purchase.     The  stockholders 
and  creditors  of  the  A.  B.  Mayer  Manufac- 
turing  Company,  represented   Xsy  Mr.   Am- 
stein,  were  insistent  upon  obtaining  as  large 
a  sum  as  could  possibly  be  realized  for  the 
assets  of  the  A.  B.  Mayer  Manufacturing 
Company,  and  it  is  impossible  to  draw  any 
other  conclusion  from  the  evidence  but  that 
the  aggregate  of  the  sum  paid  and  the  debt 
assumed  was  as  large  a  iirice  as  the  A.  B. 
Mayer  Manufacturing   Company  could  then 
have  reasonably  expected  to  obtain  for  its 
assets.    It  is  true  that  the  opinion  evidence 
offered  in  the  case  by  the  plaintiff  tends  to 
show  that  the  value  of  the  assets  of  the 
A.  B.  Mayer  Manufacturing  Company  far  ex- 
ceeded that  placed  upon  them  in  the  trans- 
action whereby  they  were  sold  to  the  de- 
fendant    The  opinion  evidence  offered  by 
the  defendant  on  the  same  question  reduces 
the  valuation  near  to  that  for  which  they 
were  sold.     Upon  all  the  evidence  offered 
on  that  question,  especially  in  view  of  the 
difficulties  which  Impeded  the  continuation 
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of  the  bualneas  of  the  A.  B.  Mayer  Manu- 
facturing Company,  the  court  Is  compelled  to 
bold  that  the  transfer  was  made  for  an  ade- 
quate and  reasonable  consideration.  There 
Is  no  fact  upon  which  to  contest  the  good 
faith  of  the  transaction  except  the  pending 
claim  of  the  plaintiff  against  the  A.  B.  Mayer 
Manufacturing  Company  for  some  $700  or 
$800.  Suit  had  been  commenced  upon  this 
claim  long  prior  to  the  sale.  A  judgment 
had  been  entered  In  favor  of  the  A.  B.  May- 
er Manufacturing  Company  and  against  the 
plalntUC  upon  his  claim.  The  case  was  then 
pending  on  appeal  in  the  Supreme  Court,  and 
was  undetermined.  On  March  1,  1901,  the 
transaction  by  which  the  defendant  acquir- 
ed the  assets  of  the  A.  B.  Mayer  Manufac- 
turing Company  was  fully  executed.  Un 
March  12th  following,  the  Judgment  in  favor 
of  the  A.  B.  Mayer  Manufacturing  Company 
was  reversed  and  remanded  for  a  new  trial 
This,  according  to  the  testimony  of  Judge 
Muench,  was  an  unexpected  result,  and  it 
is  obvious  from  all  the  testimony  in  this  case 
that  the  purchase  by  the  defendant  of  the 
assets  of  the  A.  B.  Mayer  Manufacturing 
Company  was  not  intended  to  hinder  or  de- 
lay tke  collection  of  any  claim  which  the 
plaintUC  might  then  have  had  against  the  A. 
B.  Mayer  Manufacturing  Company,  and  that 
the  transaction  was  wholly  in  good  faith. 
It  results  therefore  that  the  plaintUTs  bill 
must  be  dismissed. 

"In  addition  to  the  foregoing  observations, 
it  Is  plainly  shown  by  the  evidence  in  this 
case  that  the  A.  B.  Mayer  Manufacturing 
Company  acquired  In  this  transaction  clear 
assets  in  money  and  notes,  equal  to  the  sum 
of  $12,000,  which  were  subject  to  the  claim 
of  the  plaintiff  in  the  hands  of  that  corpo- 
ration, and  were,  of  course,  amply  sufficient 
to  pay  any  claim  that  he  might  establish 
thereafter  against  them.  The  fact  that  the 
officers  and  directors  of  the  A.  B.  Mayer 
Manufacturing  Company  distributed  those  as- 
sets after  thus  acquiring  them  without  mak- 
ing any  provision  for  the  payment  of  the 
plaintUTs  claim  affords  no  reason  for  hold- 
ing the  defendant  liable  therefor,  but,  on  the 
contrary,  conclusively  shows  that  the  debtor 
corporation  had  sufflclent  assets  with  which 
to  pay  the  claim  of  plaintiff,  and  all  other 
claims,  for  that  matter,  and  it  was  an  easy 
matter  for  the  plaintiff  to  have  pursued  those 
assets  In  the  hands  of  the  stockholders  of 
the  A.  B.  Mayer  Manufacturing  Company, 
and  to  have  thus  secured  payment  of  his 
judgm^it" 

Geo.  B.  Webster,  for  appellant.  Walther  & 
Muench,  for  respondent. 

REYNOLDS,  F.  J.  (after  stating  the  facts 
as  above).  The  finding  of  fact  and  the  state- 
ment of  the  law  applicable  to  the  case  is 
80  thoroughly  In  harmony  with  our  views 
that  we  do  not  think  it  necessary  to  enlarge 
upon  it.  The  very  learned  and  industrious 
counsel  for  appellant  relies  very  strongly  up- 


on the  cases  of  Bertholdt  v.  Holladay-Klotz 
Land  &  Lumber  Co.,  91  Mo.  App.  233;  Gren- 
ell  V.  Detroit  Gas  Co.,  112  Mich.  70,  70  N. 
W.  413;  Jones  v.  Arkansas  Mech.  &  Ag.  Co., 
38  Ark.  17;  Arnholt  v.  Hartwlg,  73  Mo.  485; 
State  ex  rel.  Felrce  v.  Merrltt,  70  Mo.  275; 
and  Chattanooga,  B.  &  C.  R.  Co.  v.  Evans, 
66  Fed.  809, 14  0.  C.  A.  lift— as  well  as  many 
other  cases  in  line  with  these  referred  to. 
We  cannot  agree  that  the  facts  in  this  case 
come  within  the  principles  of  those  decisions. 
To  the  contrary,  we  think  that  this  case 
falls  within  the  doctrine  laid  down  by  the 
Supreme  Court  of  the  United  States  In  Fogg 
V.  Blair,  133  U.  S.  534,  10  Sup.  Ct  338,  33 
L.  Ed.  721,  and  HoUlns  v.  Brierfleld  Coal  & 
Iron  Co.,  160  U,  S.  385,  14  Sup.  Ct  127,  87 
U  Ed.  1113,  and  with  the  Missouri  case  of 
Hageman  v.  Railroad,  202  Mo.  249,  100  S. 
W.  1081,  and  cases  there  cited,  as  well  as 
the  decisions  of  this  court  in  Barrie  t.  Unit- 
ed Railways,  125  Mo.  App.  96,  102  S.  W. 
1078,  and  Barrie  v.  United  RaUways  (App.) 
119  S.  W.  1020.  We  think  that  the  decision 
of  the  Supreme  Court  In  the  Hageman  Case 
governs  and  controls  in  the  determination 
and  decision  of  this  case,  In  so  far  that  In 
many  respects  it  is  closely  analogous.  The 
new  company,  defendant  here,  paid  adequate, 
and  the  testimony  tends  to  show  full,  con- 
sideration for  the  assets  which  it  had  re- 
ceived and  took  over.  The  purchase  price 
went  into  the  hands  of  the  stockholders  of 
the  old  company.  If  there  was  any  fraud 
upon  creditors,  it  was  In  the  distribution  of 
these  assets  among  the  stockholders  of  the 
old  company.  Neither  they  nor  the  repre- 
sentatives of  the  old  company  are  before 
this  court  in  this  proceeding,  and,  as  to 
whether  there  is  any  liability  under  the 
facts  In  the  case  as  to  them,  we  express  no 
opinion  whatever.  So  far  as  the  defendant 
corporation  is  concerned,  on  all  the  facts 
in  the  case — and  we  have  read  this  record 
with  reasonable  care— there  is  neither  fraud 
in  fact,  fraudulent  Intent,  or  constructive 
fraud  shown  or  proven  which  entitles  the 
plaintiff  to  recover  against  it.  We  are  not 
to  be  understood  as  holding  that  the  fact 
that  plaintiff's  claim,  tben  pending  on  appeal 
la  the  Supreme  Court,  was  not  a  lien  because 
unliquidated.  On  this  proposition  we  ad- 
here to  what  we  have  said  in  the  Holladay- 
Klotz  and  Barrie  Cases,  supra.  The  distinc- 
tion lies  in  the  fact  that  In  the  case  at  bar 
there  is  no  evidence  whatever  tending  to 
^faow  that  the  transaction  bere  Involved  was 
carried  out  with  any  intention  to  defraud 
any  creditors. 

As  to  the  pr(^>08ltion  made  by  counsel  for 
appellant  in  his  brief  that  this  court  should 
at  least  reverse  so  far  as  concerns  tlie  lot  In 
city  block  No.  3,381,  It  is  beyond'  contro- 
versy that  the  equitable  title  to  that  lot 
passed  to  the  defendant  This  is  a  proceed- 
ing In  equity,  and  It  will  not  do  for  plaintiff, 
coming  Into  a  court  of  equity,  to  endeavor 
to   assert   a    bare,   naked   legal    obligation 
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CITY    OP   DE    SOTO   v.    HUNTER. 

(St.  Louis  Court  of  Appeals.    Missouri.     Nor. 

16,  1909.     Concurring  Opinion  Nov.  80, 

1909.) 

1.  Breach  of  the  Peace  (|  !•)— Violation  oi 
Ordinance — ^Nature  of  Offense. 

An  ordinance  making  it  an  offense  to  "will- 
fully disturb  the  peace  of  any  person"  is  vio- 
lated by  disturbing  the  peace  of  a  policeman  by 
the  use  of  loud,  offensive,  and  indecent  language 
toward  him,  in  the  presence  of  others,  on  a 
public  street,  sufficient  to  inspire  fear  or  terror, 
and  arouse  the  passions,  or  destroy  repose  of 
mind. 

[Ed.  Note.*— For  other  cases,  see  Breach  of  the 
Peace,  Cent.  Dig.  K  1-3 ;   Dec.  Dig.  §  1.*] 

2.  Breach  of  the  Peace  (S  10*)— Violation 
OF  Obdinancb-^uestions  for  the  Jury. 

In  a  prosecution  for  violation  of  an  ordi- 
nance, making  it  an  offense  to  "willfully  dis- 
turb the  peace  of  any  person,"  whether  the 
peace  of  any  person  was  disturbed  is  a  question 
for  the  jury,  and  testimony  of  witnesses  that 
accuaed  used,  in  their  presence,  language  which 
was  loud,  offensive,  and  indecent,  but  that  their 
peace  of  mind  was  not  disturbed  thereby,  does 
not  warrant  the  court  In  directing  a  verdict 
for  accused. 

[EM.  Note. — For  other  cases,  see  Branch  of  the 
Peace,  Cent.  Dig.  $  8 ;  Dec.  Dig.  {  10.*] 

3.  Breach  of  the  Peace  (|  10*)— Violation 
of  Ordinance— Sufficiency  of  Evidence. 

Evidence  in  a  prosecution  for  breach  of  the 
peace  in  violation  of  a  municipal  ordinance  held 
sufficient  to  take  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Breach  of  the 
Peace,  Cent  Dig.  |  8 ;  Dec.  Dig.  1 10.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Jos.  J.  Williams,  Judge. 

Carlyle  Hunter  was  prosecuted  for  dlsturl>- 
ing  the  peace  under  a  city  ordinance.  The 
court  directed  a  verdict  of  acquittal,  and  the 
city  appeals.    Reversed  and  remanded. 

James  O.  Berkley,  for  appellant  Byms  & 
Bean,  for  respondent 

NORTONI,  J.  This  Is  a  prosecution  for  a 
disturbance  of  the  peace  under  a  city  ordi- 
nance. At  the  conclusion  of  the  testimony  on 
the  part  of  the  city,  the  court  peremptorily 
directed  a  verdict  of  acquittal,  and  the  city 
prosecutes  the  appeal.  The  material  portion 
of  the  ordinance  In  evidence,  a  violation  of 
which  is  alleged  against  the  defendant.  Is  as 
follows:  "Whoever  shall,  in  this  city,  wlU- 
fnlly  disturb  the  peace  of  any  person  or  per- 
sons by  violent,  offensive,  tumultuous  or  ob- 
streperous conduct  or  carriage,  or  by  loud  or 
unusual  noises,  or  shall  use  toward  another 
any  Indecent,  profane,  obscene  or  offeaslve 
laneun-re  cn'oiilnfed  to  provoke  a  breach  of 
••he  peace,    •    •    •    so  that  others  are  dls- 


dld,  first,  unlawfully  and  wrongfully  and  will- 
fully disturb  the  peace  of  Robert  lianham, 
Eddie  Elchelberger,  Willie  Burrus,  Raymond 
Blchelberger,  and  the  public  generally  by  loud 
and  unusual  noises,  by  violent,  tumultuous 
and  obstreperous  conduct  and  carriage;  and. 
second,  by  using  to  and  toward  others,  whose 
names  are  to  the  affiant  unknown,  profane, 
offensive,  and  obscene  language  calculated  to 
provoke  a  breach  of  the  peace,  etc.  The  tes- 
timony Introduced  on  the  part  of  the  city  to 
sustain  the  charges  referred  to  is  to  the  ef- 
fect that  the  defendant  was  scuffling  with 
some  other  boys  on  a  public  street  and  prin- 
cipal thoroughfare  of  the  city  of  De  Soto,  and 
for  some  reason  commenced  talking  loud  and 
profane.  The  police  officer,  Robert  Lanbam, 
testified  that  be  heard  him  more  than  a  block 
away.  Other  witnesses  gave  testimony  to  the 
effect  that  they  heard  his  profanity  across  the 
street  Bonie  testimony  goes  to  show  that 
the  defendant  was  cursing  the  Elchelberger 
boy  with  whom  he  had  been  scuffling,  and  oth- 
er testimony  goes  to  show  that  he  was  curs- 
ing some  person  spoken  of  In  the  testimony 
as  an  umbrella  man.  However,  the  umbrella 
man  was  not  Identified,  nor  was  he  a  witness 
In  the  case.  We  gather  from  the  testimony 
that  he  was  possibly  a  traveling  vendor  or 
mender  of  these  articles.  The  police  officer. 
Lanham,  ujran  bearing  the  profane  discourse 
a  block  away,  was  attracted  thereto,  and 
came  towards  the  defendant  Of  the  defend- 
ant's conduct  and  touching  what  he  said,  the 
police  officer  testified  as  follows:    "He  called 

me  a  Q d  d — d  s — n  of  a  b — ,  and  a 

G d  d — d  b ,  and  was  talking  all  kinds 

of  names  like  that  up  there  before  I  went  up 
there.  Q.  When  you  got  there  what  kind  of 
language  was  he  using?  A.  The  first  I  heard 
was  he  was  calling  somebody  a  s — a  of  a 
b — ."  The  police  officer  further  testified 
that  he  heard  the  defendant  using  vile  lan- 
guage towards  the  umbrella  man  referred  to; 
the  question  and  answer  touching  the  matter 
being  as  follows:  "Q.  Ton  heard  bim  using 
this  vile  language  while  be  was  talking  to 
this  umbrella  man?  A.  Yes,  sir."  The  po- 
lice officer  was  asked  If  the  defendant's  con- 
duct and  vihe  language  disturbed  his  peace, 
and  he  answered  that  It  did.  While  all  of  the 
evidence  on  the  part  of  the  city  tended  to 
prove  that  the  defendant  cursed  and  swore 
for  a  considerable  period  of  time  on  the  pub- 
lic street,  some  of  It  Is  to  the  effect  that  he 
was  not  cursing  anybody  particularly.  One 
witness  said:  "I  don't  suppose  he  was  curs- 
ing anybody  particularly  unless  it  was  the 
Elchelberger  boy.  They  had  been  scuffling." 
The  question  was  directed  by  the  court  to  all 
of  the  witnesses  as  to  whether  or  not  the  de- 
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f  endaot'8  cnrslng  and  swearing  disturbed  their 
peace.  Bach  witness,  other  than  the  police 
oflBcer,  answered  In  the  negative,  saying  that 
Ills  peace  was  not  disturbed  thereby.  The  po- 
lice officer,  however,  said  that  his  peace  was 
disturbed. 

From  the  arguments  appearing  in  the  briefs 
■we  gather  that  the  court  directed  a  verdict 
for  the  defendant  on  the  theory  that  as  all  of 
the  witnesses  for  the  city,  other  than  the  po- 
lice officer,  said  their  peace  was  not  disturbed 
by  the  defendant's  conduct,  the  city  failed  to 
make  xmt  a  case.  The  argument  advanced  In 
support  of  the  judgment  Is  that  the  police  of- 
ficer who  testified  his  peace  was  disturbed 
was  not  within  the  protection  of  the  ordi- 
nance. To  quote  from  the  defendant's  brief. 
It  is  said  that  "the  police  officer  was  acting 
within  the  scope  of  bis  official  duties,  and  as 
Bucb  an  official  was  not  a  person  within  the 
meaning  of  the  ordinance.  His  personality 
was  merged  into  that  of  bis  office  as  mar- 
shal." Indeed,  the  case  of  Salem  t.  Coffey, 
113  Mo.  App.  675,  88  S.  W.  772,  98  S.  W.  281, 
is  dted  in  support  of  the  doctrine  referred  to. 
That  case  was  decided  by  the  Kansas  City 
Court  of  Appeals,  Judge  Ellison  dissenting, 
a  majority  of  the  court  holding  that  the 
peace  of  a  police  officer  Is  not  protected  by 
the  statute  or  an  ordinance  as  the  one  now  in 
judgment.  According  to  the  reasoning  of 
that  case,  it  Is  no  offense  for  a  citizen  to  call 
a  police  officer  "a  G— d  d — d  s — n  of  a 
b — ,"  and  otherwise  abuse  and  vilify  him. 
We  are  not  persuaded  thereby,  but,  on  the 
contrary,  believe  that  a  police  officer  Is  with- 
in the  protection  of  the  statute  as  are'  other 
citizens  of  the  state  or  city.  We  believe  loud, 
offensive,  and  Indecent  language  and  epithets 
directed  toward  a  policeman  In  the  presence 
of  others  on  the  public  street  of  a  city  or 
town  sufficient  to  inspire  fear  or  terror  and 
arouse  the  passions  or  destroy  the  equanimity 
and  repose  of  the  mind  of  the  person  abused 
will  amount  to  a  disturbance  of  the  peace  of 
that  person,  and  evidence  tending  to  prove 
such  facts  Is  certainly  sufficient  to  make  a 
prima  fade  case  for  the  jury  touching  that 
question.  Be  this  as  it  may,  we  are  not  per- 
suaded that  the  mere  fact  that  all  of  the  wit- 
nesses other  tlian  the  police  officer  said  their 
peace  was  not  disturbed  was  sufficient  to  au- 
thorize the  court  to  direct  a  verdict  for  the 
defendant  on  the  evidence  to  be  found  in  this 
record.  In  the  dty  of  St  Charles  v.  Meyer, 
58  Mo.  86,  the  defendant  was  charged  with 
having  disturbed  the  peace,  and  the  Supreme 
Court  held  that  it  was  competent  to  intro- 
duce evidence  on  the  part  of  the  defendant  to 
show  that  the  noises  made  by  the  charivari 
party  of  which  the  defendants  were  members 
were  slight,  and  not  sufficient  to  disturb  the 
public  peace.  The  court  said  the  tendency  of 
this  evidence  "was  to  weaken  the  force  of 
the  plaintiff's  evidence  showing  the  offensive 
character  of  the  noises  and  their  adaptability 
for  a  disturbance  of  the  public  repose."  How- 
ever, in  that  opinion  it  is  said  that  if  the 


object  of  such  testimony .  was  "to  show  by 
way  of  special  defense  that  the  persons  tes- 
tifying wer'e  not  Individually  disturbed  by  the 
noises  complained  of,  such  an  object  alone 
would  be  manifestly  illegitimate." 

From  a  careful  reading  of  the  case,  we 
deduce  the  proposition  that  testimony  to  the 
effect  that  the  language  or  conduct  of  the 
defendant  actually  disturbed  the  peace  of 
any  person  or  persons  is  not  essential,  as 
this  Is  the  real  gravamen  of  the  charge,  and 
the  question  for  the  Jury  to  determine  on 
all  the  facts  and  circumstances  In  proof.  In- 
deed, in  Salem  v.  Coffey,  113  Mo.  App.  675, 
88  S.  W.  772,  93  S.  W.  281,  the  Kansas  City 
Court  of  Appeals  declared,  such  testimony  to 
be  incompetent,  saying  that  whether  or  not 
a  person's  peace  is  disturbed  is  the  grava- 
men of  the  charge,  and  Is  therefore  a  ques- 
tion for  the  Jury  to  determine.  It  is  not 
necessary  in  this  case  to  say  that  such  tes- 
timony is  incompetent.  And  the  question  is 
not  decided.  However,  we  entertain  no 
doubt  upon  the  proposition  that  it  is  not 
essential  in  a  case  where  the  language  and 
conduct  of  the  defendant  Is  such  as  is  shown 
by  this  record  for  the  witnesses  to  testify 
positively  tliat  their  peace  was  actually  dis- 
turbed thereby.  The  facts  in  proof  are  cer- 
tainly sufficient  for  the  Jury.  A  disturbance 
at  the  peace  being  the  gravamen  of  the 
charge,  whether  the  defendant's  conduct  was 
calculated  to  disturb  and  did  disturb  the 
peace  of  persons  there  assembled  Is  for  the 
jury  to  say.  Keller  v.  State,  25  Tex.  App. 
325,  8  S.  W.  275;  McCandless  v.  State,  21 
Tex.  App.  411,  2  S.  W.  811 ;  People  v.  Mun 
ray,  54  Hun,  406,  7  N.  T.  Supp.  548.  One 
paragraph  of  the  complaint  charges  the  de- 
fendant with  violent,  tumultous,  and  obstrep- 
erous conduct  and  carriage  by  using  to  and 
toward  others,  whose  names  are  to  the  affi- 
ant unknown,  profane,  offensive,  and  obscene 
language  calculated  to  provoke  a  breach  of 
the  peace.  Now,  this  charge  falls  within  the 
language  of  the  ordinance,  for  it  is  made 
punishable  thereby  to  use  such  language  to- 
wards another  as  is  calculated  to  provoke 
a  breach  of  the  peace.  This  charge  possibly 
contemplates  the  conduct  of  the  defendant 
towards  the  umbrella  man  referred  to  In  the 
testimony.  It  appears  from  the  record  that 
no  one  knew  who  this  umbrella  man  was,  but 
that  there  was  a  man  present  denominated 
by  the  witnesses  as  an  umbrella  man  is  be- 
yond question,  if  the  testimony  is  to  be  be- 
lieved, and  it  appears  from  the  testimony  of 
the  police  officer  that  part  of  the  vile  and 
offensive  language  spoken  was  directed  by 
the  defendant  to  this  unknown  person.  It 
is  obvious  that  the  language  such  as  detailed 
by  the  witnesses  this  defendant  used  towards 
this  unknown  umbrella  man  was  calculated 
to  disturb  the  peace  of  a  person  whether  it 
did  disturb  his  peace  or  not.  and  that  ques- 
tion should  certainly  have  been  referred  to 
the  Jury.  It  was  for  the  Jury  to  answer 
whether  or  not  such  language  used  toward 
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the  police  offlcer,  were  calculated  to  disturb 
the  peace  of  a  person,  even  though  he  be  a 
police  officer  and  accustomed  to  more  or  less 
unkind  remarks  from  boisterous  individuals. 
The  Judgment  wUl  be  reversed  and  the 
cause  remanded. 

GOODE,  J.,  concurs. 

REYNOLDS,  P.  J.  I  concur  in  reversal, 
but  do  not  concur  in  holding  that  It  is  not 
necessary  in  this  case  to  say  that  the  testi- 
mony of  witnesses,  who  were  permitted  to 
answer  the  direct  question  of  whether  their 
peace  had  been  disturbed  by  the  profanely 
vulgar  language  attributed  to  the  defendant, 
and  who,  in  answer  to  this,  said  it  had  not, 
was  Incompetent.  I  have  no  doubt  whatever 
on  that;  and  think  we  owe  it  to  the  trial 
court,  and  to  the  defendant  even,  to  pass  on 
it  and  so  prevent  a  possible  further  appeal. 
I  have  no  hesitancy  in  saying  that  such  a 
question  was  improper  in  this  case,  and  that 
the  testimony  sought  to  be  and  which  was 
elicited  by  it  called  for  conclusions  by  the 
«  witnesses  on  the  very  fact  the  Jury  was  to 
find,  and  it  was  therefore  Incompetent 

Nor  am  I  willing,  by  silence,  to  give  any 
support  to  the  Idea,  advanced  In  cases  refer- 
red to  in  the  opinion,  that  a  policeman  or 
constable  is  by  bis  office  so  far  removed  from 
citizenship  as  not  to  be  within  "the  peace 
of  the  state."  I  see  no  more  reason  for  ap- 
plying that  rule  to  him  than  to  a  Judge,  as 
was  done  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  great  case  of  In  re  Neagle, 
135  U.  S.  1,  10  Sup.  Ct  658,  34  L.  Ed.  55.  A 
policeman  Is  as  much  an  officer  as  a  Judge 
or  Justice,  and  as  much  entitled  to  the  protec- 
tion of  the  laws  of  the  land.  Public  officers 
are  public  servants.  It  is  true,  but  they  are 
none  the  less  citizens  and  entitled  to  the 
same  protection  as  Is  every  citizen  in  the  en- 
joyment of  every  right,  one  of  the  most  im- 
portant and  dearest  of  which  is  the  right  to 
be  within  "the  peace  of  the  state,"  which 
here  means  the  protection  of  its  laws  as 
against  the  vulgarity  and  profanity  of  pub- 
lic nuisances. 


HAWMAN  V.    McLEAN  et  al. 

(Kansas    City    Court    of    Appeals.      Missoarl. 

Nov.  15,  1909.     Rehearmg  Denied 

Dec.  6,  1909.) 

1.  New  Triai,  (i  41*)— Gbounds— Admission 

or   IMPROPEB    EVIDENCK. 

A  trial  court  may  very  properly  grant  a 
new  trial  because  of  the  admission  of  improper 
evidence,  though  it  attempted  to  withdraw  the 
evidence  by  an  instruction. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  67-71 ;   Dec.  Dig.  I  41.*) 


other  good  cause  is  made  by  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3408,  3404,  34OS-3430; 
Dec  Dig.  f  854.*] 

3.  Fraud  {J  69*)  —  Deceit  —  Exchanqk  of 
Pbopebtt— Measure  of  Damages. 

Where  plaintiff  claimed  that  she  was  de- 
ceived in  an  exchange  of  certain  property  for 
land  In  Arkansas,  the  measure  of  her  damages 
was  the  difference  lietween  the  actual  value  of 
the  land  in  Arkansas  at  the  time  of  the  ex- 
change, and  what  would  have  been  its  value  if 
it  had  lieen  as  represented,  and  hence  it  was 
error  to  authorize  the  jury  to  allow  the  differ- 
ence in  the  value  the  parties  "put  on  the  land 
in  Arkansas,  at  the  time  of  the  exchange,  and 
its  actual  value. 

[Ed.  Note.— Ftor  oOier  cases,  see  Fraud,  CenL 
Dig.  fS  60-62;    Dec.  Dig.  I  59.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;   C.  A.  Mosman,  Judge. 

Action  by  Sarah  Hawman  against  John  H. 
McLean  and  others.  From  an  order  granting 
defendants  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

James  W.  Boyd,  K.  D.  Cross,  and  Wm.  H. 
Sherman,  for  appellant  Grant  S.  Watklns, 
Chas.  H.  Boober,  and  Chas.  F.  Strop,  for 
respondents. 

ELLISON,  J.  Plaintiff's  action  Is  for 
fraud  and  deceit  She  recovered  Judgment  In 
the  trial  court.  A  new  trial  was  granted,  and 
plaintiff  appealed  from  that  order. 

It  appears  that  plaintiff  owned  lands  In 
Andrew  county,  which  she  exchanged  for 
lands  owned  by  defendants  In  Arkansas,  and 
that  plaintiff  then  exchanged  the  Arkansas 
land  for  real  estate  In  the  city  of  St  Joseph. 
Mo.  Plaintiff  alleges:  That  defendants  in- 
duced her  to  make  the  exchange  for  the  Ar- 
kansas land  by  their  false  and  fraudulent 
representations  of  its  value,  its  productive 
qualities,  and  the  Improvements  thereon — 
matters  she  did  not  Icnow  and  could  not  know 
about,  and  concerning  which  she  relied  upon 
the  representations  made  by  defendants  as 
being  true.  That  the  representations  were 
made  to  her  for  the  purpose  of  deceiving  and 
defrauding  her. 

It  seems  that  plaintiff's  exchange  of  the  Ar- 
kansas land  to  third  parties  for  the  St  Jo- 
seph property  was  unfortunate,  and  that  the 
result  was  she  realized  practically  nothing 
from  it  At  the  trial  plaintiff  testified  In  her 
own  behalf,  over  the  objection  of  defendants, 
as  to  the  poor  and  disastrous  results  of  her 
exchange  for  the  St  Joseph  property.  The 
court  gave  two  instructions  withdrawing  su(A 
evidence  from'  the  consideration  of  the  Jury; 
but  when  It  came  to  consider  the  motion 
for  new  trial  the  court  in  its  discretion,  con- 
cluded that  injury  had  been  done  by  allowing 
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sud)  evidence  to  be  heard  which  could  not  be 
cured  by  withdrawing  it,  and  therefore  sus- 
tained the  motion  for  the  reason  that  such 
evidence  had  been  heard.  We  think  a  trial 
court  can  very  properly  grant  a  new  trial,  in 
some  circumstances,  on  the  ground  of  haviiig 
allowed  Improper  evidence,  though  it  does  at- 
tempt to  withdraw  such  evidence  by  instruc- 
tion. The  court,  in  many  Instances,  could 
well  conclude  that  material  injury  had  been 
done,  the  Influence  of  which  could  not  be  neu- 
tralized by  an  Instruction;  but  plaintiff  in- 
sists that  defendants  themselves  first  called 
out  such  Improper  evidence  in  their' cross- 
examination  of  plaintiff,  and  that  her  oCtense, 
if  it  be  one,  was  committed  in  redirect  ex- 
amination by  way  of  a  response,  in  some  de- 
gree, to  defendants  having  led  the  way.  The 
record  does,  to  some  extent,  bear  plalntlflT 
out ;  yet,  on  account  of  what  follows,  we  need 
not  say  whether  the  court  abused  the  dis- 
cretion which  we  must  allow  It  in  the  matter 
of  granting  new  trials.  It  Is  a  fully  recogniz- 
ed rule  that,  though  a  reason  assigned  for 
granting  a  new  trial  be  not  Justified  by  the 
record.  If  any  other  good  cause  is  made  by 
the  motion,  the  order  will  be  sustained  on  ap- 
peal. Hewitt  v.  Steele,  118  Mo.  463,  474,  24 
S.  W.  440;  Bank  v.  Wood,  124  Mo.  72,  27  S. 
W.  554;  MlUar  v.  Car  Co.,  130  Mo.  517,  31  S. 
W.  574. 

In  this  case  the  measure  of  plaintiff's  dam- 
age was  the  difference  between  the  actual 
value  of  the  Arkansas  land  at  the  time  of  the 
exchange,  and  what  would  have  been  its  val- 
ue If  It  had  been  as  represented.  Bank  v. 
Byers,  139  Mo.  627,  659.  41  S.  W.  325;  Cald- 
well V.  Henry,  76  Mo.  254,  257;  Hitchcock  v. 
Baughan,  36  Mo.  App.  216,  224.  But  an  In- 
struction was  given  for  plaintiff  which  au- 
thorized the  Jury  to  allow  as  damage  the  dif- 
ference between  the  value  which  the  parties 
put  upon  the  Arkansas  land  when  the  ex- 
change was  made,  and  its  actual  value.  This 
would  allow  the  jury  to  take,  as  basis  of 
plaintiffs  damage,  the  value  she  and  defend- 
ants agreed  was  the  value;  when  her  dam- 
age could  not  be  more  than  her  loss,  and  her 
loss,  of  course,  should  be  measured  by  the 
value  of  the  thing  lost— that  is  to  say,  the 
land.  Plaintiff  undertakes  to  point  out  that 
defendants  did  not  object  to  that  instruction. 
We  have  examined  the  record  and  find  they 
did.  The  instruction  was  No.  2,  for  plain- 
tiff, and  it  was  modified  by  the  court  Plain- 
tiff objected,  and  then  followed  defendants' 
objection  and  exception.  Plaintiff  states  the 
objection  and  exception  was  taken  to  the  in- 
struction as  originally  offered.  That  cannot 
be,  for  as  originally  offered  it  was  not  given, 
and  defendants  could  not  have  had  any 
ground  for  exception.  Defendants'  exception 
was  to  the  giving  of  instruction  No.  2,  and 
the  only  instruction  No.  2  given  for  plaintiff 
was  the  modified  one.    The  record  leaves  no 


question  as  to  defendants  making  the  excep- 
tion to  the  instruction  given. 

The  order  granting  the  new  trial  is  affirm- 
ed.   All  concur. 


STBTyTEMEIER  v.   BARRETT. 

(St  Louis  Court  of  Appeals.     Missouri.     Nov. 

16,  1909.) 

1.  Afpeai,  and  Ebbob  (§  969*)  —  Discbbtiok 
or  Tbiai  Coubt— Conduct  of  Tbiai.. 

The  trial  court  hag  much  latitude  in  di- 
recting the  conduct  of  the  trial,  and,  when  the 
whole  record  shows  that  he  endeavored  to  fairly 
conduct  the  trial  and  keep  counsel  withiniproper 
bounds,  liis  discretion  will  not  be  interfered  with 
on  appeal. 

[Ed..  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  §g  3845-3848;  Dea  Dig.  f 
969.*] 

2.  Tbial  (S  29*)  —  Conduct  of  Tbial  —  Rb- 

IIABKB    OF  IJUDOB— PBOTECTINQ    WITNESSES. 

It  is  tile  trial  court's  duty  to  protect  wit- 
nesses on  examination,  and,  where  counsel  of- 
fered a  part  of  the  testimony  of 'a  witness  on 
a  former  trial  to  show  contradictions  of  his 
testimony  at  the  present  trial,  it  was  not  er- 
ror for  the  trial  judge  to  remark  that  counsel 
should  have  treated  the  witness  fairly  by  read- 
ing the  alleged  contradictory  statement  to  him, 
and  asking  him  if  he  made  it 

[Ejd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  80-84;   Dec.  Dig.  g  29.*] 

S.  .Evidence  (S  143*)— MateKialitt. 

In  an  action  on  a  note  in  which  defendant 
relied  on  receipts  given  for  payments,-  the  ex- 
clusion of  a  letter  from  defendant's  counsel  to 
plaintiff's  counsel  as  to  an  inspection  of  the  re- 
ceipts was  proper;  the  receipts  being  In  evi- 
dence and  subject  to  examination  in  court. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §f  424,  426-428;   Dec.  Dig.  i  143.*] 

4.  Tbiax  (§  211*)— Instbuctions. 

In  an  action  by  an  administrator  on  a  note, 
a  requested  instruction  that,  as  defendant  could 
not  testify  to  any  transaction  with  decedent 
showing  payment,  his  failure  to  explain  any 
matter  connected  with  its  payment  should  not 
be.  considered  against  him,  was  properly  re- 
fused as  prejudicing  the  plaintiff  for  exercis- 
ing a  lawful  right;  no  comment  having  been 
made  on  his  failure  to  testify  thereto ;  Rev.  St 
1899,  {  4652  (Ann.  St  1906,  p.  2520),  provid- 
ing that,  where  an  administrator  is  a  party, 
the  other  party  cannot  testify  in  his  own  favor, 
unless  the  contract  in  issue  was  made  with 
one  living  and  competent  to  testify,  not  au- 
thorizing such  instruction. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  505;   Dec.  Dig.  {  211.*] 

5.  Payment  (S  65*)— Bubden  of  Pboof. 

Payment  is  an  affirmative  defense,  the  bur- 
den of  proving  which  is  always  on  defendant 

[Eid.  Note.— For  other  cases,  see  Pajrment, 
Cent  Dig.  |  196;   Dec.  Dig.  |  65.*] 

6.  Bills  and  Notes  (|  538*)— Instbuctions— 
Bubden  of  Pboof— Shifting  Bubden. 

In  an  action  on  a  note  for  $1,830,  executed 
in  1896  to  a  decedent,  as  to  which  defendant 
claimed  payment  and  offered  several  receipts, 
defendant's  second  request  to  charge  was  that 
if  the  jury  found  that  the  receipts,  which  re-' 
ceipted  for  some  $1,200  and  for  the  money  ad- 
vanced to  defendant  in  full  November  8,  1897, 
were  signed  by  decedent,  in  absence  of  sufficient 
rebutting  proof,  they  should  find  that  decedent 
had  received  from  defendant  the  amounts  stated 
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if  they  were  so  signed,  they  were  a  complete 
defense,  unless  overcome  by  proof  Jhat  the  pay- 
ments were  not  in  fact  made.  Held,  that  the 
requests  were  erroneous  as  attempting  to  shift 
the  burden  of  proof  upon  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  1902 ;    Dec  Dig.  $  538.*] 

7.  buxs  and  noteb  ($  538*)— instbttctions— 
Misleading  Instruction. 

The  reference  in  the  second  request  to  re- 
butting proof,  without  explanation,  would  have 
tended  to  mislead  the  jury,  and  the  instruction 
would  have  misled  the  jury  to  believe  that  the 

Erodcction  of  the  receipts  alone  would  cause  the 
urden  of  proving  payment  to  shift,  and  that 
part  of  it  prohibiting  a  'recovery  upon  finding 
the  receipt  by  decedent  of  the  sums  stated  in 
the  receipts  was  so  wrong  in  law  that  it  would 
have  misdirected  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  {  538.*] 

8.  Tbial  (I  244*)— iHSTBUcnoNs— Weight  or 
Evidence. 

In  an  action  on  a  note  executed  to  a  de- 
cedent in  which  defendant  pleaded  payment  and 
produced  several  receipts  acknowledging  pay- 
ment for  money  advanced,  a  requested  instruc- 
tion that  the  production  of  the  receipts  signed 
by  decedent  was  a  complete  defense  unless  over- 
come by  proof  showing  that  the  payments  were 
in  fact  not  made  was  properly  refused  as  un- 
dnly  commenting  on  the  effect  of  the  receipts  as 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  577-581 ;    Dec  Dig.  {  244.*] 

9.  Bills   and   Notes   (J   490*)— Weight   of 
Evidence— Shiftino  Burden  of  Proof. 

In  an  action  on  a  note  executed  to  a  de- 
cedent in  which  defendant  pleaded  payment,  the 
production  by  defendant  or  receipts  for  money 
advanced,  signed  by  decedent,  would  not  of 
itself  shift  the  burden  of  proving  nonpayment 
onto  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $$  1695-1697;  Dec  Dig.  i 
499.*] 

10.  Bills  and  Notes  (J  538*)— Actions— In- 
structions—Applicability  TO  Issues. 

In  an  administrator's  action  on  a  note, 
in  which  defendant  pleaded  payment  and  offer- 
ed several  receipts  for  money  advanced  by  de- 
cedent, signed  by  him,  requested  instructions  to 
find  for  defendant,  without  finding  that  the  pay- 
ments receipted  for  were  made  on  account  of 
the  note,  which  was  the  question  in  controversy, 
were  erroneous. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  §  53&*] 

11.  Appeal  and  Error  (§8  994,  995*)— Ques- 
tions OF  Fact— Credibimty  of  Witnesses. 

The  credibility  of  the  witfiesses  and  weight 
of  the  evidence  are  matters  peculiarly  within  the 
province  of  the  trial  court  and  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3901-3906,  3907;  Dec 
Dig.  18  994,  993. •! 

Appeal  from  St.  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Frederleli  O.  Steltemeler,  admin- 
istrator of  Edward  Doyle,  against  J.  V.  S. 
Barrett  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AflBrmed. 


Missouri,  January  1st,  188S.  Three  years 
after  date  I  promise  to  pay  to  Edward  Doyle 
or  order  eighteen  hundred  and  thirty  no 
hundred  dollars  for  value  received  with  in- 
terest from  date  at  the  rate  of  seven  per  cent 
per  annum,  until  paid,  and  I  agree  to  pay  the 
same  at  maturity  and  same  Is  due  to  Edward 
Doyle  only.  J.  V.  S.  Barrett"  The  answer, 
after  denying  each  and  every  allegation  in 
the  petition,  sets  out  the  note,  admits  the 
execution  and  delivery  of  it  to  Doyle,  avers 
that  the  note  was  prepared  on  a  printed 
blank  form  and  the  words,  "date,"  "promise 
to  pay,"  "or  order,"  were  printed  as  part  of 
the  blank  form,  and  the  words,  "and  the 
same  Is  due  to  Edward  Doyle  only,"  were 
written  by  defendant,  and  avers  that  long 
prior  to  the  maturity  of  the  note  be  fully 
paid  It  to  Doyle  as  well  as  paying  to  him, 
Doyle,  all  other  notes  he  Iiad  ever  made  to 
him,  and  that  Doyle  at  the  time  of  the  pay- 
ment of  the  note  was  in  possession  of  It,  and 
that  this  Is  the  only  note  bearing  date  Jan- 
uary 1,  1896,  that  defendant  ever  made  or 
delivered  to  Doyle.  The  answer  further 
avers  that  defendant  did  not  execute  or  de- 
liver to  Doyle  the  note  described  in  the  peti- 
tion or  any  note  of  that  date,  save  that  set 
forth  In'  his  answer.  This  answer  was  sworn 
to  by  defendant.  The  reply  is  a  general  de- 
nial of  the  new  matter.  At  the  trial  the 
plaintiff  proved  that  he  was  the  administra- 
tor of  the  estate  of  Doyle,  and  as  such  bad 
duly  quall^ed  and  taken  possession  of  the 
assets  of  the  estate.  He  also  introduced 
evidence  tending  to  prove  that  the  note  in 
suit  had  come  Into  his  possession  as  of  the 
assets  of  the  estate;  that  he  had  endeavored 
to  collect  it  from  defendant;  that  defendant 
had  claimed  that  he  had  paid  It  PlalntilT 
also  Introduced  evidence  tending  to  show- 
bow  and  when  and  by  whom  the  note  had 
been  found  among  the  effects  of  the  decedent 
or  bad  come  to  the  hands  of  the  parties  who 
had  turned  it  over  to  him,  and  also  tending 
to  show  that  defendant  had  made  state- 
ments, and  had  done  acts  in  connection  with 
the  note  which  it  is  claimed  tended  to  con* 
tradlct  defendant's  denial  of  indebtedness  on 
the  note,  and,  introducing  the  note  in  evi- 
dence, rested. 

On  part  of  defendant  evidence  was  Intro- 
duced tending  to  sustain  his  claim  'that  be 
bad  paid  the  note,  and  that  he  owed  decedent 
nothing  on  account  of  it,  among  the  other 
evidence  Introduced  by  defendant  being  the 
receipts,  which  are  set  out  in  115  Mo.  App. 
324,  91  S.  W.  56,  where  the  decision  of  this 
court  is  reported  when  the  case  was  here  on 
a  former  appeal.  The  receipts  now  particu- 
larly relied  on  by  defendant  are  as  follows: 

"Received  of  J.  V.  S.  Barrett,  $1,235.85  for 


•For  other  cue*  m«  sam«  topic  and  section  NUMBER  in  Dec.  ft  Am.  Diss.  UOT  to  date,  *  Reporter  ladexM 


Ma) 


BTKLTBIIBIBR  t.  BARRETT. 


1097 


board,  lodging  and  money  advanced  Oct  8, 
1900;    Nov.  8,  1897.     Edward  Doyle." 

"Received  of  J.  V.  S.  Barrett  the  amount 
of  money  advanced  to  him  by  me  In  full 
Nov.  8,  189T.    Edward  Doyle." 

The  defendant  at  the  trial  was  excluded 
from  testifying  as  to  transactions  between 
himself  and  the  decedent  during  the  lifetime 
of  the  latter;  his  own  testimony  being  con- 
fined to  the  narration  of  acta  since  the  death 
of  the  decedent  and  to  his  transactions  with 
the  administrator  and  others  after  the  death 
of  the  decedent.  The  witness  Smldt,  again 
testifying,  the  error  in  the  admission  of  part 
of  his  testimony  for  which  error,  in  part,  the 
Judgment  was  before  reversed,  was  avoided 
both  during  this  trial  and  by  instructions. 
During  the  progress  of  the  trial  counsel  for 
defendant  offered  in  evidence  a  portion  of 
the  testimony  of  this  witness  Smldt  which 
bad  been  preserved  in  the  bUl  of  exceptions. 
On  the  court  asking  him  what  he  offered  It 
for,  counsel  said  it  was  offered  as  contra- 
dictory of  the  testimony  of  the  witness  given 
at  the  present  trial.  Counsel  for  plaintiff  ob- 
jected to  it  unless  all  of  this  witness'  testi- 
mony was  read,  whereupon  the  court  said: 
"You  didn't  read  any  part  of  it  to  him,  and 
ask  him  whether  he  made  the  statement  or 
not  You  asked  him  in  a  general  way.  You 
should  have  treated  the  witness  fairly  by 
reading  the  statement  claimed  he  'had  made 
contradictory  to  his  present  statement.  Let 
me  see  the  part  you  want  to  read.  The  prop- 
er way  and  the  fair  way  is  for  you  to  read 
the  statement  and  ask  him  whether  he  made 
that  statement  or  not."  Counsel  for  defend- 
ant excepted  to  the  remarks  of  the  court; 
not  however,  assigning  any  ground  for  the 
exception.  Whereupon  counsel  handed  the 
transcript  of  the  testimony  to  the  court  with 
the  pages  marked  which  he  proposed  reading, 
and  they  were  thereupon  read,  and  the  wit- 
ness examined  concerning  what  were  claim- 
ed to  be  discrepancies  between  his  testimony 
there  given  and  what  he  had  given  In  tlie 
present  trial.  Counsel  for  defendant  also  of- 
fered to  read  in  evidence  a  letter  which  he 
had  served  on  counsel  for  plaiutlff,  contain- 
ing an  offer  by  counsel  concerning  the  exam- 
ination of  the  back  of  some  of  the  receipts 
given  in  evidence,  there  being  some  question 
as  to  whether  paper  had  been  pasted  over  the 
back  of  the  original  in  an  effort  to  conceal 
or  cover  up  whatever  was  on  the  back.  The 
court  excluded  it,  to  which  defendant  ex- 
cepted. Much  evidoice  pro  and  con  was  In- 
troduced in  an  effort  to  meet  the  issue  as  to 
whether  the  receipts  in  evidence  covered  the 
money  evidenced  by  the  note. 

At  the  instance  of  plaintiff,  the  court  gave 
three  instructions,  in  the  first  of  which  the 
Jury  were  told  that  the  suit  was  on  a  note, 
the  court  setting  the  note  out  in  the  instruc- 
tion as  it  appears' in  the  petition.  It  also  told 
the  Jury  that  the  defendant  denies  every  al- 
legation in  the  petition,  but,  in  answering 


further,  also  admits  that  he  executed  and  de- 
livered to  the  decedent  a  promissory  note  in 
words,  as  follows:  "$1,830.00.  St  Louis,  Mis- 
souri, January  1st,  1896.  .Three  years  after 
date  I  promise  to  pay  to  Edward  Doyle,  or 
order,  eighteen  hundred  and  thirty,  no  hun- 
dred dollars,  for  value  received,  with  interest 
from  date  at  the  rate  of  seven  per  cent,  per 
annum,  until  paid,  and  I  agree  to  pay  the 
sum  at  maturity  and  the  same  Is  due  to  Ed- 
ward Doyle  only.  J.  V.  S.  Barrett."  The  In- 
struction then  proceeds :  "And  defendant  ad- 
mits that  the  note  last  referred  to  was  the 
only  note  bearing  date  of  January  1,  1896, 
that  defendant  ever  made  and  delivered  to 
the  decedent"  The  second  instruction  was  to 
the  effect  that  It  had  been  proved  plaintiff 
was  the  person  entitled  to  sub  as  administra- 
tor of  the  decedent,  and  that  he  was  now 
such  administrator.  By  the  third  instruc- 
tion, the  Jury  was  told  that  If  it  believed 
from  the  evidence  that  defendant  executed 
and  delivered  to  decedent  the  note  sued  on, 
and  further  believed  from  the  evidence  that 
the  note  has  not  been  paid,  the  Jury  must  find 
for  plaintiff  for  the  value  of  the  note,  $1,830; 
but  If  the  Jury  finds  the  note  had  been  partly 
paid,  it  would  find  for  plaintiff  only  In  such 
an  amount  as  the  Jury  finds  from  the  evi- 
dence remains  unpaid,  and,  if  the  Jury  fur- 
ther finds  that  the  interest  on  the  note  or 
any  part  thereof  has  not  been  paid.  It  must 
find  for  plaintiff  In  such  further  amount  as 
it  finds  from  the  evidence  is  due  on  account 
of  Interest  Of  Its  own  motion  the  court  in- 
structed the  Jury  that  defendant  claims  the 
note  has  been  paid  and  fully  satisfied,  and 
that  the  burden  of  establlshlhg  by  a  prepon- 
derance-of  evidence  that  such  payment  has 
been  made  Is  upon  the  defendant  In  the  sec- 
ond Instruction  given  by  the  court  of  Its  own 
motion  the  Jury  were  Instructed  as  to  the 
meaning  of  the  term  "burden  of  proof."  In 
the  third  the  usual  instruction  as  to  the  .cred- 
ibility of  witnesses  was  given,  while  in.  the 
fourth  Instruction  the  Jury  were  advised  that 
nine  of  their  number  had  power  to  return  a 
verdict  Exceptions  were  duly  saved  by  de- 
fendant to  the  giving  of  all  these  instruc- 
tions. At  the  request  of  defendant,  the  court 
gave  three  Instructions.  The  first  Is  to  the 
effect  that  if  the  Jury  believed  from  the  evi- 
dence that  the  note  offered  in  evidence  on  the 
trial  and  interest '  thereon  was  paid,  they 
would  find  for  the  defendant  By  the  second 
instruction  they  were  told  that  the  note  of- 
fered in  evidence  Is  not  a  negotiable  note,  and 
by  the  third  they  were  told  that  any  state- 
ments of  the  witness  Smldt  while  testifying 
upon  the  trial  of  the  cause  as  to  what  was 
told  him  by  Edward  Doyle,  deceased,  are  to 
be  entirely  disregarded  by  the  Jury  as  evi- 
dence in  the  case  in  arriving  at  their  verdict. 
Defendant  also  asked  the  court  for  three  in- 
structions substantially  as  follows:  First, 
that  under  the  law  the  defendant  could  not 
testify  in  this  action  to  any  transaction  be- 
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tween  him  and  the  decAtsed  relating  to  the 
note  sued  on  or  its  paymoit  unless  the  plain- 
tiff had  consented  that  he  might  do  so,  and 
that  the  failure  of  defendant  to  explain  any 
matter  connected  with  the  note  or  its  alleg- 
ed payment  Is  not  to  be  considered  against 
him  in  arriving  at  a  verdict  In  the  second 
instruction,  the  court  was  asked  to  charge 
that.  If  the  Jury  found  from  the  evidence  that 
the  receipts  ofTered  in  evidence  as  being  sign- 
ed by  the  deceased  were  In  fact  signed  by 
him,  "then,  in  the  absence  of  sufficient  rebut- 
ting proof,  It  is  the  duty  of  the  Jury  to  find 
that  deceased  received  from  the  defendant  on 
November  8,  1887,  the  sum  of  $1,235.85,  and 
also  all  the  money  which  up  to  that  time  said 
Edward  Doyle  had  advanced  to  defendant, 
and  that  plaintiff  cannot  recover  in  this  ac- 
tion, and  they  are  further  instructed  that  re- 
butting proof  sufficient  to  overcome  those  re- 
ceipts must  be  clear  and  convincing,  and  not 
rest  upon  mere  impressions."  The  third  in- 
struction asked,  and  refused,  was  to  the  ef- 
fect that  plaintiff  claims  the  note  sued  on  is 
wholly  unpaid,  and  defendant  claims  that  it 
was  paid  to  the  decedent  "and  produces  In 
support  of  his  contention  receipts  claimed  to 
have  been  signed  by  said  Edward  Doyle,  and 
the  Jury  were  further  instructed  that,  if  they 
find  from  the  evidence  that  the  signature  of 
those  receipts  Is  that  of  said  Edward  Doyle, 
then  those  receipts  are  a  complete  defense  to 
plalntlfTs  claim,  unless  they  are  overcome  by 
proof  that  the  payments  acknowledged  by 
those  receipts  were  not  In  fact  made,  and  the 
proof  for  that  purpose  must  be  clear  and  con- 
vincing and  not  resting  on  mere  surmises." 
The  court  refused  these  Instructions,  and  de- 
fendant duly  excepted. 

Further  controversy  arose  over  remarks 
made  by  counsel  for  plaintiff  in  closing  the 
case  to  the  Jury,  but  no  request  appears  to 
have  been  made  to  the  court  to  correct  them, 
nor  to  check  counsel  and  no  exception  saved 
of  i^ecord. 

There  was  a  verdict  for  plaintiff  for  $3,- 
023.78.  Motion  for  new  trial  was  duly  filed, 
overruled,  exception  saved,  and  an  appeal  du- 
ly perfected  to  this  court  by  defendant 

Kinealy  &  Kinealy,  for  appellant  John  S. 
Leahy,  for  respondent 

RETNOLDS,  P.  3.  (after  stating  the  facts 
as  above).  The  learned  and  able  counsel  for 
appellant  present  four  propositions  or  points 
as  their  assignments  of  errors  in  the  case. 
The  first  point  is  directed  to  the  remarks  of 
the  court  before  quoted  when  defendant  of- 
fered to  read  from  the  bill  of  exceptions  a 
portion  of  the  testimony  of  witness  Smldt  on 
the  former  trial,  and  which  remarks  are  al- 
leged by  counsel  to  be  highly  Improper  and 
prejudicial.  The  second  point  made  is  that 
defendant  should  have  been  permitted  to 
read  to  the  Jury  the  letter  to  plaintiff's  coun- 
sel in  regard  to  removing  the  paper  from  the 
back  of  the  receipt    The  third  and  fourth 


points  are  the  alleged  error  of  the  oonrt  in 
refusing  the  first,  second,  and  tliird  instmc- 
tions  asked  by  defendant  and  refused. 

Taking  these  up  in  the  order  mentioned,  we 
do  not  agree  with  counsel  that  the  remarks  d 
the  court  excepted  to  were  so  prejudicial  to 
the  defendant  as  to  warrant  a  reversal  of  tiie 
Judgment  While  it  is  true  that  our  appel- 
late courts  have  gone  to  great  lengths  in  en- 
forcing the  nonintervention  by  the  trial  Judge 
in  many  matters  at  the  trial,  it  is  not  to  be 
overlooked  that  much  latitude  is  to  be  allow- 
ed that  Judge.  He  is  presiding  and  has  under 
his  eye  the  manner  and  demeanor  of  connsel, 
and  their  manner  of  dealing  with  the  wit- 
nesses, and,  when  the  record  taken  as  a 
whole  shows  that  he  Is  endeavoring  fairly 
and  Impartially  to  conduct  the  trial,  and  keep 
counsel  within  proper  tmunds,  his  discretion 
and  his  efforts  to  conduct  the  case  in  an  or- 
derly manner  are  not  to  be  interfered  with, 
and  are  not  ground  of  reversal  unless  mani- 
festly unfair  and  Improper.  Human  nature 
Is  no  different  on  the  bench  than  at  the  bar, 
and  we  are  all  familiar  with  the  fact  that 
in  the  progress  of  a  heated  and  vigorously 
contested  case,  any  one,  whether  Judge  or 
counsel,  may  make  quick  and  even  heated  re- 
marks and  retorts,  and  that  unconscioasly 
perhaps,  counsel  appear  unfair  to  a  witness. 
But  to  render  remarks  of  the  court  reversible 
error,  this  court  must  be  convinced  from  an 
examination  of  the  whole  record,  and  consid- 
eration of  all  the  facts  surrounding  the  cir- 
cumstance, that  they  were  made  Improperly, 
and  were  of  a  character  to  prejudice  the  case. 
In  the  case  under  consideration  the  remarks 
of  the  court  were  directed  to  secure  fair 
treatment  of  the  witness.  It  is  as  much  the 
duty  of  the  trial  Judge  to  protect  the  wit- 
nesses who  are  before  it  and  subject  to  ex- 
amination of  counsel  as  it  Is  to  see  to  any 
other  incident  comiected  with  the  administra- 
tion of  Justice  and  which  lead  to  the  orderly 
conduct  of  trfals,  and  great  latitude  must  be 
allowed  the  trial  Judge  in  the  exercise  of  this 
duty.  We  see  no  reversible  error,  in  fact  no 
error  whatever,  in  the  remain  to  which  ex- 
ception is  taken. 

Nor  do  we  think  there  was  «Tor  in  exclud- 
ing the  letter  addressed  by  counsel  on  one 
side  to  counsel  on  the  other  as  to  submitting 
a  paper  which  was  in  controversy  to  an  ex- 
amination outside,  or  even  inside,  of  court 
An  examination  outside  of  court  Is  not  in  the 
control  of  the  court  in  a  case  of  this  kind, 
and,  as  the  examination  of  that  very  paper 
could  be  made  In  the  presence  of  the  court 
and  the  paper  was  in  evidence  liefore  the 
jury,  and  was  submitted  to  the  inspection  of 
the  Jury,  counsel  certainly  had  all  the  ad- 
vantage of  any  disclosure  or  fact  which  an 
examination  might  reveaL 

No  authority  is  referred  to  In  support  of 
the  assignment  of  error  on  the  rtf  usal  of  the 
first  instruction  asked  by  defendant  which  is 
to  the  effect  that  failure  of  the  defendant  to 
testify  was  not  to  be  taken  adversely  to  htm. 
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«xcept  section  46!Q,  Rer.  St  1899  (Ann.  St 
1906,  p.  2520).  All  there  is  In  tbat  section  as 
relevant  to  the  point  Is  as  to  the  qnallficatlons 
and  dlsgnallflcatlons  of  witnesses.  Beading 
the  section  throws  no  light  on  the  matter 
contended  for,  and  does  not  meet  the  point 
made.  While  In  criminal  cases  the  statute 
<section  2638,  Rev.  St  1899  [Ann.  St  1906, 
p.  1569])  expressly  prohibits  any  comment 
whatever  to  be  made  on  the  failure  of  the  de- 
fendant to  testify,  we  know  of  no  authority 
which  extends  this  to  dvil  cases,  and,  as  a 
matter  of  fact  courts  have  frequently  com- 
mented on  the  failure  of  a  party  to  testify  In 
dvU,  particularly  equity,  cases.  That  Is  far 
from  holding  that  the  jury  should  be  In- 
structed that  the  reason  a  party  in  a  civil 
case  has  not  testified  is  because  the  other  side 
has  not  waived  the  statutory  disability.  Such 
an  Instruction  would  be  a  serious  reflection 
upon  and  prejudicial  to  the  party  who  has 
merely  exercised  his  lawful  right  Especially 
should  no  such  Instruction  be  given  In  a  case 
of  this  kind  when  the  right  is  exercised  in 
protection  of  the  dead.  Nor  does  it  appear 
in  this  case  that  any  comment  whatever  was 
made  on  the  failure  of  defendant  to  testify 
to  acts  between  him  and  the  decedent  Fur- 
thermore, it  distinctly  appears  in  the  record 
that  when  defendant  testifying  In  his  own 
behalf,  was  asked  by  his  counsel,  after  being 
shown  the  note  In  suit  whether  or  not  he 
had  signed  It,  counsel  for  plalntlft  objected, 
and  the  court  sustained  the  objection.  Coun- 
sel for  defendant  thereupon  said  he  thought 
they  were  entitled  to  know  the  ground  of  the 
objection.  VHierenpon  the  court  said  that  the 
defendant  is  not  a  competent  witness  for  any- 
thing tbat  transpired  before  the  administra- 
tor was  appointed;  that  that  Is  the  rule,  but 
it  is  not  an  Iron-clad  rule.  Counsel  for  de- 
fendant then  remarked  that  the  objection 
might  be  waived,  and  asked  whether  the  ob- 
jection went  to  the  form  of  the  question  or 
to  the  fact  of  Incompetency.  Thereupon  coun- 
sel for  plalntlft  said  tbat  he  placed  the  ob- 
jection on  the  ground  of  the  incompetency  of 
the  witness.  It  was  therefore  clearly  before 
the  Jury  that  defendant  was  willing  to  testi- 
fy but  was  shut  off  under  the  law  by  the  ob- 
jection of  plalntlft.  But  we  do  not  place  our 
ruling  on  this  ground,  but  on  the  ground  that 
the  Instructions  should  not  have  been  given 
under  the  circumstances  or  facts. 

The  last  proposition  relied  on,  as  to  the  re- 
fusal of  the  court  to  give  the  second  and  third 
instructions,  is  not  tenable.  Those  instruc- 
tions are  subject  to  the  general  criticism  tbat 
they  endeavor  to  shift  the  burden  of  proof  of 
payment  from  the  defendant  to  the  plalntlft. 
Payment  is  an  aflSrmative  defense,  the  burden 
of  which  always  and  under  all  circumstances 
rests  on  the  defendant  Moreover,  to  have 
given  this  instruction  In  the  language  asked 
would  have  had  a  tendency  to  mislead  the 
jury  and  confuse  them.    It  is  doubtful  if  the 


ordinary  Jury  knows  what  r^uttlng  proof  la. 
The  effect  of  this  second  Instruction,  if  given, 
would  have  been,  with  any  ordinary  jury,  to 
have  caused  them  to  think  that  the  mere 
production  of  receipts  was  in  itself  such 
strong  evidence  of  payment  of  this  note  that 
the  burden  had  shifted.  This  is  not  the  law. 
Furthermore,  in  the  second  refused  Instruc- 
tion, the  first  clause  of  it  after  advising  the 
Jury  that  In  the  absence  of  sufficient  rebut- 
ting proof,  "it  is  the  duty  of  the  jury  to  find 
tliat  deceased  received  from  defendant  on 
November  8.  1897,  the  sum  of  f  14235.85,  and 
also  all  the  money  which  up  to  that  time  E^d- 
ward  Doyle  had  advanced  to  defendant"  con- 
cluded, "and  that  plaintiff  cannot  recover  in 
this  action."  This  Is  so  wrong  in  law  that  it 
would  inevitably  have  misdirected  the  jury, 
and,  If  given  as  asked,  would  have  compelled 
a  reversal.  The  third  Instruction  refused  Is 
not  only  obnoxious  to  most  of  the  above 
criticism,  but  is  an  undue  comment  on  par- 
ticular evidence  In  the  case,  in  effect  telling 
the  jury  that  the  production  of  the  receipts 
Is  such  conclusive  evidence  of  the  fact  tbat 
those  sums  had  been  paid,  as  to  require  af- 
firmative evidence  on  the  part  of  plaintiff  to 
rebut  this  presumption.  Both  these  instruc- 
tions omit  any  reference  to  -the  necessity  of 
the  Jury  finding  and  believing  from  the  evi- 
dence that  payments  evidenced  by  the  re- 
ceipts were  made  on  account  of  the  note  in 
suit  That  was  the  very  point  in  controversy. 
We  bav«  not  thought  it  necessary  to  set 
out  all  the  rather  voluminous  testimony  in 
this  case  more  at  length,  deeming  it  sufficient 
to  say  that  there  are  sharp  contradictions 
and  also  much  of  it  going  to  the  nature  of 
the  transactions  between  plaintiff  and  defend- 
ant some  of  it  having  a  tendency  to  put  a 
very  unfavorable  construction  on  the  acts  of 
defendant  In  connection  with  the  note  sued 
on  after  the  death  of  Doyle.  After  an  ex- 
amination of  the  testimony  and  the  proceed- 
ings at  the  trial,  we  are  satisfied  the  claims 
of  the  respective  parties  were  so  presented 
to  the  jury  as  to  leave  the  determination  of 
the  Issue  turn  almost  entirely  upon  the  cred- 
ibility of  witnesses  and  on  the  weight  of  the 
evidence.  These  are  matters  peculiarly  with- 
in the  province  of  the  trial  judge  and  the 
Jury;  and,  finding  no  error  tending  to  the 
manifest  Injury  of  the  defendant  in  the  rul- 
ings of  the  court  on  the  admission  and  ex- 
clusion of  testimony  or  In  the  giving  and  re- 
fusing of  Instructions,  the  Judgment  of  the 
circuit  court  Is  affirmed.     All  concur. 


BAILEY  V.  BAILEY. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Nov.   15,  1909.) 

1.    PBOPERTT    a    9*)— BVIDENCK— OWNEBSHIF 

OF  Peopkrtt— Rklkvanct. 

In  an  action  by  a  widow  against  her  fa- 
ther-in-law to  recover  a  filly,  which  she  claimed 
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defendant  and  deceased  jointly  mortgaged  the 
filly  to  a  bank  was  admissible  to  establish  de- 
fendant's ownership,  in  connection  with  other 
evidence  that  thereafter  defendant  alone,  in 
deceased's  presence,  ezecnted  a  second  mortgage 
on  the  filly  to  secure  money  for  decedent's  use. 
[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  §  9.»] 

2.  Evidence  (|  220*>— Ownebbhip  ov  Pbop- 

ESTT— ADIIISSIONS. 

Where  defendant  and  deceased  had  execut- 
ed a  mortgage  on  a  filly  in  'controversy,  and 
thereafter  defendant  alone,  in  decedent's  pres- 
ence, executed  a  second  mortgage  thereon  for 
decedent's  benefit,  such  mortgage  being  lost  or 
destroyed,  parol  evidence  thereof  was  admissi- 
ble as  an  admission  by  deceased  that  defendant 
was  the  owner  of  the  filly. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  771-785;   Dec  Dig.  g  220.  •] 

3.  Witnesses  (|  160*)— Competency— Adhis- 
sioNs  OF  Decedent. 

In  an  action  by  a  widow  against  her  father- 
in-law  to  recover  a  filly  claimed  to  have  been 
the  property  of  her  deeeased  husband,  the  cash- 
ier of  the  bank,  not  a  party  to  the  action,  was 
competent  to  testify  to  the  execution  of  a  chat- 
tel mortgage  on  the  filly  to  the  bank  by  defend- 
ant alone  in  the  presence  of  decedent  and  for 
his  benefit. 

[E3d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ${  686,  097 ;    Dec  Dig.  {  160.*] 

Appeal  from  Circuit  Court,  B«nton  Coun- 
ty; C.  A.  Denton,  Judge. 

Action  by  Maggie  Bailey  against  John 
W.  Bailey.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

W.  S.  Jackson  and  Bamett  &  Barnett,  for 
appellant    Henry  P.  Lay,  for  respondent 

BROADDUS,  P.  J.  This  Is  a  suit  In  re- 
plevin, brought  by  respondent  against  the  ap- 
pellant, before  a  Justice  of  the  peace,  to  re- 
cover the  possession  of  a  two  year  old  Ally. 
On  trial  de  novo  In  the  circuit  court,  the 
verdict  and  Judgment  were  for  plaintiff,  and 
defendant  appealed. 

The  respondent  Is  the  widow  of  one  Fred 
W.  Bailey,  deceased,  son  of  the  appellant. 
The  widow  claims  that  the  Alley  in  contro- 
versy belonged  to  her  deceased  husband, 
Fred  Bailey,  at  the  time  of  his  death,  and 
her  claim  of  ownership  is  through  him.  An 
order  of  the  probate  court  was  introduced 
in  evidence  showing  administration  on  the 
estate  of  Fred  Bailey  was  dispensed  with, 
and  the  widow  was  authorized  to  receive 
and  collect  the  money  and  assets  of  the  es- 
tate belonging  to  her  deceased  husband,  and 
it  is  claimed  that  the  Ally  in  question  was  a 
part  of  the  assets  of  his  estate.  There  was 
evidence  on  part  of  plaintiff  showing  dec- 
larations on  the  part  of  defendant  to  the  ef- 
fect that  he  spoke  of  the  Alley  as  belonging 
to  his  son  Fred.  On  the  other  hand,  there 
was  evidence  tending  to  show  that  Fred  rec- 
ognized the  Ally  as  the  property  of  his  fa- 
ther.   The  defendant  offered  in  evidence,  and 


the  27th  day  of  December,  1906,  appellant 
and  lilB  son  Fred  made  a  mortgage  tb  the 
Citizens'  NaUonal  Bank  of  Fairfield  Jointly 
mortgaging  the  said  filly  with  other  personal 
property.  Oliat  in  March,  1907,  Fred,  Intend- 
ing to  go  West  wanted  $100  to  go  on;  but 
as  there  was  no  other  property  on  which  to 
raise  money,  it  was  agreed  between  them 
and  Hudson,  the  cashier  of  the  bank,  tbat 
he  would  take  a  mortgage  to  secure  a  pay- 
ment of  $100  on  the  property  already  mort- 
gaged, leaving  oat  a  span  of  blac^  borses, 
with  the  agreement  that  the  Baileys  sbonld 
sell  the  span,  and  with  the  proceeds  pay  off 
the  Arst  mortgage.  And  tbat  Hndson  was 
offered  as  a  witness  to  prove  the  agreement 
and  that  it  was  carried  out,  and  tbat  the 
Arst  mortgage  was  paid  off.  As  the  second 
mortgage  was  said  to  be  lost  or  destroyed, 
defendant  offered  to  prove  bt  witness  Hud- 
son that  the  mortgage  was  executed  by  de- 
fendant alone,  and  that  Fred  was  present 
at  the  time,  and  knew  what  occurred.  A 
third  mortgage  executed  by  defraidant  on 
the  Ally,  purporting  to  be  a  renewal  of  the 
second,  was  also  offered. 

The  court   committed   error   in   rejecting 
the  evidence  of  the  Arst  and  second  mort- 
gages and  the  evidence  of  the  witness  Hud- 
son.   The  first  It  Is  true,  does  not  go  far  to 
show  who  was  the  owner  of  the  Ally,  Fred 
or  defendant;    but  It  became  Important   in 
its  connection  with  the  second.    If  Fred  was 
present  when  defendant  alone  executed   the 
second  mortgage  on  the  filly  and  assented 
thereto,   it  was  evidence  of  the  most   per- 
suasive character  that  the  filly  was  not  bis 
property,  but  that  of  the  defendant    It  would 
stand  like  any  other  act  or  declaration  of 
defendant  claiming  ownership  in  the  prop- 
erty,   with   the   assent   and   concurrence    of 
Fred;  and  Hndson  was  a  competent  witness 
to  prove  what  Fred  said  or  did  at  the  time. 
The  fact  that  the  latter  Is  dead  did  not  pre- 
vent Hudson's  competency  as  a  witness  un- 
der the  statute.    The  bank  of  which  be  was 
cashier  was  not  a  party  to  the  suit  or  the 
cause  of  action.    Southern  Commercial  Bank 
V.  Slatteiy,  166  Mo.  620,  66  S.  W.  1066.    The 
statute  has  often  been  construed  by  the  ap- 
pellate courts  of  this  state,  and  the  decisions 
have  not  always  been  In  line;  yet  we  do  not 
believe  any  court  has  ever  held  that  one  who 
was  neither  a  party  to  the  suit  nor  contract 
or  cause  In  action  was  Incompetent  to  tes- 
tify as  a  witness.    At  common  law  the  wit- 
ness was  competent 

The  third,  or  renewal,  mortgage,  was  prop- 
erly excluded,  as  it  amounted  to  a  mere  dec- 
laration by  defendant  of  ownership  of  the 
property. 

For  the  error  noted,  the  cause  is  reversed 
and  remanded.    All  concur. 
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Dec.  6,  1909.) 
a.  iNTOxiCATiNa  tiiqtroRs  (8  69*)— Licehss— 

DiSCKETION  .AS  TO  ObANT. 

Rev.  St.  1899.  I  2993  (Ann.  St  1906,  p. 
1717),  providing  tliat.  where  a  petition  for  a 
liquor  license  is  signed  by  two-thirds  of  the  tax- 
payers in  the  blocli,  and  its  requirements  are 
complied  with,  the  county  court  shall  grant  such 
license,  is  mandatory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
taqnors,  Cent  Dig.  {«  70,  78 ;   Dec  Dig.  {  69.*] 

2.  Intoxicating  LiquoRS  (|  33*)— Local  Op- 
tion Election  — Oedkr-Collatkbal  At- 
tack—Man  DAUU8. 

The  findings  by  the  county  court,  in  passing 
on  the  question  whether  a  local  option  election 
petitioned  for  shall  be  ordered,  that  one-tenth  of 
the  qualified  voters  ia  the  county  signed  the 
T>etition,  as  required  t>y  Kev.  St  1899,  §  3027 
(Ann.  St.  1906,  p.  1733),  and  that  a  city  in  the 
county  has  less  than  2,500  inhabitants  which 
entitles  its  voters  under  such  section  to  par- 
ticipate in  the  election,  cannot  be  attacked  on 
mandamus  to  compel  the  issuance  of  a  liquor  li- 
cense pursuant  to  section  2993  (page  1717). 

IE3d.  Note.— For  other  cases,  see  Intoxicating 
I/iauors,  Dec.  Dig.  i  33.*] 

On  Petition  for  Rehearing. 

8.  Evidence  (5  12*)— Judiciai,  Notice— Cen- 
sus of  Citt. 

Courts  do  not  talce  Judicial  notice  of  the 
number  of  inhabitants  of  a  cit^  because  of  a 
mere  colorable  proceeding  by  city  officers  for 
the  purpose  of  defeating  the  adoption  of  the 
local  option  law  therein,  without  substantial 
compliance  with  Rev.  St.  180?,  §|  3028,  0300 
(Ann.  St  1906,  pp.  1735,  3147),  providing  for 
taking  the  census  of  cities. 

[Ed.    Note. — For   other   cases,    see   Evidenc*, 
Cent  Dig.  I  17 ;   Dec.  Dig.  §  12.*] 

4.  Oensus  (§  9*) — MuNiciPAi,  "Census." 

A  "census"  being  "an  official  enumeration 
of  the  inhabitants  with  details  of  sex,  age,  fam- 
ily," etc.  (6  Cyc.  725).  the  census  of  a  city  as 
Provided  by  Rev.  St  1899,  19  3028,  6300  (Ann. 
t.  1906,  pp.  1735,  3147),  means  an  official 
enumeration  of  the  inhabitants  and  a  public 
record  thereot 

[Ed.  Note. — For  other  cases,  see  Census,  Dec. 
Dig.  I  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1026.] 

5.  Intoxicating  tjQtroRS  (§  33*)— Elbctiok— 
Obder — Collateral  Attack. 

A  finding  of  fact  by  the  county  court,  in 
passing  on  the  question  whether  a  local  option 
election  petitioned  for  shall  be  ordered,  that  "the 
pretended  census"  of  a  city  was  "fraudulent 
and  void,  and  not  based  on  any  list,  count,  or 
enumeration  of  the  inhabitants,"  is  conclusive  on 
an  appellate  court,  on  a  collateral  attack  by 
mandamus  to  compel  the  issuance  of  a  license  to 
sell    intoxicating  liquors. 

lE<d.  Note.— For  other  cases,  see  Intoxicating 
Liquon,  Dec.  Dig.  {  33.*] 

Appeal  from  Circuit  Court,  Lawrence 
County;   F.  C.  Johnson,  Judge. 

Action  In  the  name  of  the  State,  on  the 
relation  of  Eld.  Ryan,  for  mandamus  to  T. 
C.  Wooten  and  others,  as  Justices,  and  B. 
F.  Woodford,  as  Clerk,  of  the  Lawrence 
County  Court  From  a  judgment  for  de- 
fendants, relator  appeals.    Affirmed. 


application  for  a  dramshop  license,  said 
dramshop  to  be  kept  on  lot  1  in  block  28  of 
the  city  of  Pierce  City,  in  Lawrence  county, 
and  in  every  respect  complied  with  the  stat- 
utory requirements  as  a  dramshop  keeper. 
His  application  was  refused,  on  the  ground 
that  the  county  court  had  made  an  order  for 
the  submission  of  the  question  of  the  adop- 
tion of  local  option  under  article  3,  c.  22,  of 
the  Revised  Statutes  of  1899  (Ann.  St  1906, 
pp.  1733-1740),  whereupon  the  relator  fll'' ' 
bis  petition  for  mandamus  In  the  circuit 
court  of  Lawrence  county,  praying  that  said 
court  direct  the  county  court  to  issue  him  a 
license  as  a  dramshop  keeper,  or  show  cause 
for  such  refusal.  An  alternative  writ  of 
mandamus  was  issued.  In  due  time  the  re- 
spondents T.  C.  Wooten,  John  J.  Holt,  an'' 
James  Doyle,  justices  of  the  county  court  of 
Lawrence  county,  filed  their  return  to  the 
alternative  writ,  in  which  they  admitted 
that  the  said  Ed.  Ryan,  relator,  at  the  time 
of  filing  bis  petition  for  a  license  as  a  dram- 
shop keeper,  possessed  all  the  statutory  re- 
quirements, and  that  his  petition  was  In 
conformity  with  the  requirements  of  the 
dramshop  law,  but  that  his  petition  had 
been  denied  on  the  ground  that  proceedings 
were  pending  for  a  vote  under  the  local  op- 
tion law.  The  return  further  stated  that 
on  the  6tb  day  of  January,  1909,  a  petition 
In  due  form,  signed  by  one-tenth  of  the 
qualified  voters  of  said  county  who  resided 
outside  the  corporate  limits  of  the  city  of 
Aurora,  had  been  presented  to  the  countv 
court,  asking  said  court  to  order  a  special 
election  to  be  held  in  Lawrence  county  to 
determine  whether  spirituous  and  intoxi- 
cating liquors,  including  wine  and  beer, 
should  be  sold  outside  the  corporate  limits 
of  the  city  of  Aurora.  The  return  further 
stated  that  on  the  9th  day  of  January,  1900. 
after  an  examination,  the  county  coutt  grant- 
ed the  prayer  of  the  petitioners,  orderM  a 
special  election  to  be  held  for  the  purpose  of 
determining  whether  Intoxicants  should  be 
sold  In  Lawrence  county,  and  fixed  the  date 
of  the  election  and  form  of  tickets,  In  com- 
pliance with  article  3,  c.  22,  Rev.  St.  180it. 
It  further  appeared  from  the  return  that 
notice  of  such  election  was  duly  published 
in  the  papers  designated  In  the  order;  that 
the  election  was  held  in  pursuance  to  said 
order;  that  in  due  time  the  votes  were  can- 
vassed, a  majority  of  the  votes  cast  beine 
against  the  sale  of  intoxicating  liquors,  and 
the  result  of  the  election  was  duly  certiflod. 
There  is  no  contention  In  this  case  that 
the  notice  of  the  local  option  election  was 
not  In  conformity  with  the  statute,  nor  is 
there  any  objection  made  by  the  relator  to 
any  of  the  proceedings  of  the  coimty  court. 
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the  petition  for  a  special  election  was  filed, 
and  thereafter,  that  it  then  had  a  popula- 
tion of  more  than  2,500  inhabitants,  and 
that  the  voters  In  said  city  were,  under  the 
orders  of  the  county  court,  entitled  to  vote 
at  such  local  option  election.  It  further  ap- 
pears from  the  return  of  the  respondents  to 
the  alternative  writ  that,  at  the  time  the 
petition  for  said  local  option  election  was 
pending,  and  its  sufficiency  was  under  con- 
sideration by  the  county  court,  the  question 
arose  before  the  county  court  as  to  whether 
Pierce  City  had  a  population  of  more  than 
2,500  inhabitants;  that  as  to  such  question 
a  hearing  was  had,  and  the  court  heard  tes- 
timony offered  by  both  sides  as  to  the  poi)- 
nlation  of  Pierce  City.  Among  other  evi- 
dence considered  was  a  census  of  Pierce 
City,  purporting  to  have  been  officially  tak- 
en under  order  of  its*  board  of  aldermen,  for 
the  year  1904,  and  another  for  the  year  1907, 
each  tending  to  show  a  population  of  more 
than  2,500  Inhabitants.  The  county  court, 
nfter  hearing  all  the  testimony,  upon  con- 
sideration of  the  question,  found  that  the 
city  of  Aurora  was  the  only  town  or  dty 
within  said  Lawrence  county  having  a  pop- 
ulation of  more  than  2.500  inhabitants,  that 
Pierce  City,  a  city  within  said  county,  had 
a  population  of  less  than  2,500  inhabitants, 
and  that  the  pretended  censuses  of  the  said 
city  for  1904  and  1907  were  each  false, 
fraudulent,  and  void,  and  that  the  pretended 
returns  and  results  of  each  of  said  censuses 
were  not  based  upon  a  list,  count,  or  enu- 
meration of  the  Inhabitants  of  the  said  city 
of  Pierce  City,  whereupon  the  county  court 
proceeded  to  order  a  special  election  under 
the  local  option  law  as  hereinbefore  stated. 
The  relator  filed  a  motion  for  a  peremp- 
tory writ  and  for  Judgment  on  the  return. 
This  motion  was  by  the  circuit  court  over- 
ruled, the  alternative  writ  was  quashed,  and 
Judgment  entered  that  relator's  bill  be  dis- 
missed. In  due  time,  the  relator  filed  bis 
motion  for  a  new  trial,  in  which  he  set  up 
that  the  county  court  had  no  authority  to  de- 
clare that  the  said  city  of  Pierce  City  did 
not  have  2,500  inhabitants  at  the  time  the 
order  was  made  for  holding  the  local  option 
election.  This  motion  was  overruled,  and 
he  has  perfected  his  appeal  to  this  court 

W.  Cloud  and  Thos.  Carlin,  for  appellant. 
Archie  L.  Hilplrt,  Charles  L.  Henson,  and 
W.  B.  Skinner,  for  respondents. 

NIXON.  P.  J.  (after  Stating  the  facts  as 
above).  The  statute  concerning  dramshops 
(section  2993,  Rev.  St.  1899  [Ann.  St.  1900,  p. 
1717])  provides  that,  when  the  petition  for 
a  dramshop  license  Is  signed  by  two-thirds 
of  the  assessed  taxpaying  citizens  In  the 
block,  and  its  requirements  are  complied 
with,  the  county  court  shall  grant  such  li- 
cense. This  statute  is  mandatory  when  the 
petitioner  complies  with  the  requirements. 


107  S.  W.  1064;  State  ex  rei.  v.  Meyers,  80 
Mo.  601;  Bean  v.  County  Court,  33  Mo.  App. 
635;  State  ex  rel.  v.  McCannon,  111  Ho.  Appu 
626,  86  S.  W.  510;  Harlan  v.  State,  136  Ala. 
150,  33  South.  858.  In  this  case  it  is  conced- 
ed that  all  the  requirements  of  the  statute 
were  complied  with  by  the  relator,  and  the 
sole  question  remaining  for  our  decision  is 
as  to  the  validity  of  the  local  option  elec- 
tion; the  only  ground  upon  which  said  elec- 
tion is  assailed  being  that  Pierce  City  was. 
at  the  time  the  petition  for  the  election  was 
filed,  a  city  in  Lawrence  county  with  a 
population  of  more  than  2,500  inhabitants, 
and  that  under  the  orders  made  by  the 
county  court  the  voters  residing  in  such  city 
were  authorized  to  vote  on  the  question  of 
the  sale  of  Intoxicating  liquors.  Section  3027 
of  the  Revised  Statutes  of  1899  (Ann.  St. 
1906,  p.  1733)  contains  the  following  lan- 
guage: "Provided,  that  at  an  election  order- 
ed under  the  provisions  of  this  section,  no 
one  shall  be  entitled  to  vote  who  is  a  resi- 
dent of  any  incorporated  town  having  a 
population  of  twenty-five  hundred  inhabi- 
tants or  more." 

This  proceeding  by  mandamus  was  an  in- 
direct attempt  to  contest  the  validity  of  the 
local  option  election.  The  adjudication  of 
the  validity  or  Invalidity  of  such  an  election 
is  a  collateral  question  to  the  direct  relief 
sought,  namely,  the  issuance  to  relator  of  a 
dramshop  license.  The  relator's  right  to 
such  license  depends  upon  the  adjudication 
of  the  collateral  question  as  to  whether  the 
city  of  Pierce  City,  at  the  time  the  petition 
for  the  election  was  presented,  had  a  popula- 
tion of  2,500  Inhabitants  or  more.  The  coun- 
ty court,  at  the  time  the  i)etition  was  pre- 
sented to  them  asking  for  a  special  election, 
heard  the  evidence  on  both  sides,  and  found 
"that  the  city  of  Aurora  was  the  only  town 
or  city  within  said  county  having  a  popnla- 
tion  of  2,500  inhabitants  or  more,  and  that 
the  city  of  Pierce  City  was  a  city  within 
said  county  having  a  population  of  less  than 
2,500  inhabitants."  We  cannot,  in  the  pres- 
ent indirect  attack  on  that  finding,  review 
the  evidence  upon  which  the  Judgment  of 
the  county  court  was  founded,  and  set  aside 
their  finding  because  not  supported  by  suffi- 
cient evidence.  It  is  a  settled  rule  that  man- 
damus cannot  be  made  the  instrument  for 
giving  a  court  Jurisdiction  of  litigation  on 
collateral  matters.  State  ex  rel.  v.  Martin. 
55  Fla.  538,  46  South.,  loc.  dt  426;  Under- 
wood V.  Commissioners,  67  Conn.  411,  35  Atl. 
274;  Kennon  v.  Blackburn,  127  Ky.  39.  lOt 
S.  W.  968,  31  Ky.  Law  Rep.  1246 ;  Hammond 
V.  Darlington,  109  Mo.  App.,  loc.  dt.  345. 
84  S.  W.  446;  2  Spelling  on  Injunctions  and 
Other  Extra.  Rem.  (2d  Bd.)  {{  13S6-1440: 
High's  Extra.  Leg.  Rem.  (Sd  Ed.)  i  198.  The 
finding  of  the  county  court  that  one-tentb 
of  the  qualified  voters  signed  the  petition, 
and  that  Pierce  City  was  a  city  with  a  pop- 
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nlation  of  less  than  2,500  Inhabitants,  is  res 
adjudicata,  and  such  finding  cannot  be  at- 
tacked In  the  present  collateral  proceeding. 
State  T.  Blnke  (Mo.  App.)  121  S.  W.  159; 
State  T.  Searcy,  89  Mo.  App.  383;  State  v. 
Dugan,  110  Mo.  138,  19  S.  W.  195;  State  v. 
McCord,  20T  Mo.  519,  106  8.  W.  27,  123  Am. 
St  Rep.  410.  "Whether  the  vote  was  legal- 
ly taken  or  not  Is  entirely  collateral."  Peo- 
ple T.  Hamilton,  27  Misc.  Rep.  360,  68  N.  Y. 
Supp.  959.  The  total  vote  In  Lawrence  coun- 
ty at  the  local  option  election  was  2,686 
votes  against  the  sale,  and  1,005  votes  for 
the  sale,  of  Intoxicating  liquors,  a  majority 
against  the  sale  of  1,601  votes.  This  deci- 
sion against  the  sale  of  intoxicating  liquors 
"should  be  upheld  by  every  reasonable  In- 
tendment"    People  V.  Hamilton,  supra. 

From  the  foregoing  examination  of  this 
case.  It  clearly  appears  that  the  law  has  giv- 
en us  its  mandate  to  uphold  and  maintain, 
and  not  invalidate  the  expressed  will  of  the 
electors  of  Lawrence  county  at  the  local  op- 
tion election. 

The  order  of  the  trial  court  overruling  re- 
lator's motion  for  judgment  and  quashing 
the  alternative  writ  and  dismissing  his  bill 
is  hereby  affirmed.    All  concur. 

On  Petition  for  Rehearing. 

In  this  case,  appellant  has  filed  a  i>etitlon 
for  rehearing,  and  has  argued  the  same  with 
great  ardor  and  insistence. 

ITpon  reconsideration,  we  are  unable  to 
shut  our  eyes  to  the  fact  that  one  of  the 
enumerators  who  took  the  census  In  ques- 
tion in  the  city  of  Pierce  City  was  prosecut- 
ed for  a  misdemeanor  under  section  6300  of 
the  Revised  Statutes  of  1899  (Ann.  St  1906, 
p.  3147),  for  willfully  falsifying  the  returns 
of  such  census;  that  he  pleaded  guilty  to 
the  criminal  charge,  and  at  the  present 
term  of  this  court  the  judgment  of  convic- 
tion was  affirmed.  Aside  from  any  question 
of  fraud  In  the  taking  of  this  so-called  cen- 
sus, the  argument  of '  appellant's  counsel 
proceeds  upon  false  premises  in  that  he  as- 
sumes in  this  case  that  the  county  court  of 
»  Lawrence  county  and  all  other  courts  were 
required  to  take  judicial  notice  of  the  taking 
of  the  census  in  question  and  the  entry  of 
the  result  on  the  records  of  the  city.  The 
paramount  question  is.  Was  there  a  census 
taken  such- as  is  contemplated  by  the  stat- 
utes under  section  3028  (page  1735)  and  sec- 
tion 6300?  A  mere  colorable  proceeding  on 
the  part  of  the  board  of  aldermen  without 
any  substantial  compliance  with  the  law,  as 
to  the  taking  of  such  census,  for  the  purpose 
of  defeating  the  adoption  of  the  local  option 
law  in  the  city  of  Pierce  City,  would  not  im- 
port any  notice  of  the  number  of  the  inhabi- 
tants of  the  city  of  Pierce  City. 

A  question  arose  for  consideration  before 
the  county  court  of  Lawrence  county,  at  the 
time  the  petition  for  the  local  option  election 


was  filed,  whether  any  census,  in  the  legal 
acceptation  of  that  term,  had  In  fact  been 
taken  in  the  city  of  Pierce  City;  that  Is, 
whether  any  enumeration  was  made  that 
could  be  called  a  "census"  within  the  mean- 
ing of  sections  3028  and  6300  of  the  Revised 
Statutes  of  1890.  The  "census,"  as  provided 
for  by  these  sections  of  the  statutes,  can  on- 
ly mean  an  official  enumeration  of  the  In- 
habitants and  a  public  record  thereof.  "A 
census  Is  an  official  enumeration  of  the  in- 
habitants with  details  of  sex,  age,  family," 
etc.  6  Cyc.  725.  A  census  of  the  city  of 
Pierce  City  would  be  an  official  enrollment 
of  the  inhabitants  of  said  city.  Such  an  en- 
rollment or  registration  of  the  people  when 
taken  would  become  a  public  document  to 
be  preserved  in  the  archives  of  the  city, 
where  It  might  be  subject  to  the  inspection 
of  all  those  who  were  Interested.  "A  census 
is  not  merely  a  sum  total,  but  an  official 
list  containing  the  names  of  all  the  Inhab- 
itants." City  of  Huntington  v.  Cast  149  Ind. 
250,  48  N.  E.  1025.  At  the  time  the  petition 
for  the  local  option  election  was  presented 
to  the  county  court  of  Lawrence  county  they 
were  required  to  determine  as  to  whether 
there  had  been  any  census  taken  of  the  in- 
habitants of  the  dty  of  Pierce  City,  such  as 
in  contemplation  of  law  would  constitute  a 
census.  The  result  of  their  Investigation  is 
stated  in  the  following  finding  and  order: 
"The  court,  after  hearing  all  the  evidence 
offered,  finds  that  the  pretended  censuses  of 
the  city  of  Pierce  City  were  false,  fraudu- 
lent and  void,  and  not  based  upon  any  list, 
count  or  enumeration  of  the  Inhabitants  of 
the  city  of  Pierce  City."  Such  finding  by 
the  county  court  that  there  had  been  no  le- 
gal census  taken  is  conclusive  on  an  appel- 
late court  on  a  collateral  attack. 

The  petition  for  rehearing  is  accordingly 
denied.    All  concur. 


STATE  ex  rel.  KELLEY  v.  WOOTEN  et  al.  , 

(Springfield  Court  of  Appeals.     Missouri.    Nov. 

3,  1909.     On  Petition  for  Rehearing, 

Dec.  6.  1909.) 

1.  Cebtiorabi  (S  64*)— Nature  and  Purpose. 

On  certiorari,  only  such  matters  as  appear 
on  the  face  of  the  record  which  go  to  the  juris- 
diction can  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  S{  174,  175,  183,  184;  Dec.  Dig.  » 
64.*] 

2.  Certiobabi  (g  "8*)— Matters  Reviewable. 

There  being  no  provision  for  preserving  the 
evidence  taken  before  the  county  court  and  mak- 
ing the  same  a  part  of  the  record,  such  evidence 
cannot:  be  reviewed  on  certiorari. 

fEd.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  S  14C;   Dec.  Dig.  i  58.*] 

3.  Certiorari  (8  29*)— Nature  and  Purpose. 

Where  a  tribunal  had  jurisdiction,  cer- 
tiorari does  not  lie  to  correct  mere  errors  in  the 
exercise  of  such  jurisdiction. 

(Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §  42 ;    Dec.  Dig.  S  29.*] 
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review  the  proceedings  of  T.  C.  Wooten  and 
others,  as  Justices,  and  B.  F.  Woodford,  as 
Clerk,  of  the  Lawrence  County  Court.  There 
was  a  Judgment  dismissing  the  petition  and 
denying  a  new  trial,  from  which  relator  ap- 
peals.   Affirmed. 

This  litigation  Is  rooted  In  a  local  option 
election  held  In  liawrence  county  on  Febru- 
ary 13,  1909,  at  which  a  majority  of  the 
votes  were  cast  against  the  sale  of  spiritu- 
ous and  intoxicating  liquors.  The  relator. 
In  his  i)etltlon  for  a  writ  of  certiorari,  al- 
leged that  at  the  time  of  the -vote  on  local 
option,  the  city  of  Pierce  City  was  a  munic- 
ipal corporation  of  more  than  2,500  inhab- 
itants, and  duly  incorporated  as  a  city  of  the 
fourth  class,  that  relator  was  mayor,  and  a 
taxpayer,  of  said  city,  aud  that  prior  to  such 
vote  said  city  had  two  licensed  saloons,  from 
which  It  was  deriving  a  revenue  of  |2,000 
per  year,  and  that  by  reason  of  said  vote, 
said  city  was  preventeal  from  exercising  its 
charter  powers  to  license  and  regulate  the 
sale  of  intoxicating  liquors  within  its  lim- 
its, and  was  deprived  of  the  $2,000  license 
tax.  The  relator  prayed  that  the  circuit 
court,  by  its  writ  of  certiorari,  should  re- 
4iulre  the  respondents,  who  are  the  Justices 
of  the  county  court  of  Lawrence. county,  to 
certify  to  the  circuit  court  a  complete  copy 
of  their  acts  and  proceedings  In  relation  to 
the  election,  "including  all  documents  consid- 
ered by  them  in  the  determination  of  the  pop- 
ulation of  Pierce  City."  The  trial  court  is- 
sued the  writ  of  certiorari  in  the  usual  form, 
containing  no  reference  to  the  production  of 
the  documents  referred  to  in  relator's  peti- 
tion. The  respondents,  however,  in  their  re- 
turn, make  ample  amends  by  furnishing  a 
voluminous  supply  of  documentary  evidence 
relating  principally  to  the  census  of  the  city 
,  of  Pierce  City — one  taken  in  1904,  and  anoth- 
er In  1907 — showing,  or  tending  to  show,  a 
population  of  2,500  Inhabitants  or  more.  Fur- 
ther, it  appears  by  respondents'  return  that, 
at  the  time  the  petition  was  presented  to 
the  county  court  asking  for  a  local  option 
election,  a  controversy  arose,  and  two  sides 
appeared  before  the  county  court  and  offered 
evidence  as  to  the  population  of  Pierce  City; 
one  side  claiming  that  two  censuses  had  been 
taken  of  the  inhabitants  of  the  city  of  Pierce 
City,  and  the  other  side  challenging  such 
censuses  on  the  ground  that  they  were  not 
an  official  enumeration  or  list  of  such  inhab- 
itants, but  simply  a  sum  total  reported  by 
the  enumerators,  and  were  fl  fraudulent  pre- 
text devised  and  designed  to  defeat  the  adop- 
tion of  local  option  in  the  city  of  Pierce  City. 
The  county  court,  after  hearing  the  evi- 
dence offered,  made  an  order  of  which  the 
following  is  a  part:  "And  the  court,  after 
bearing  testimony  offered  and  being  fully  ad- 


more,  and  that  the  city  of  Pierce  City  is  a 
city  within  said  eoupty  having,  at  the  time 
of  said  petition  a  population  of  less  than  2,- 
500  Inhabitants,  and  that  the  pretended  cen- 
sus of  said  city  of  1904  and  another  of  1907 
are  each  false,  fraudulent,  and  void,  and  the 
pretended  returns  and  results  of  each  of  said 
censuses  were  not  based  upon  any  list,  count, 
or  enumeration  of  said  city  of  Pierce  City." 
It  Is  conceded  by  relator  that  the  petition, 
notice,  canvass  of  votes,  and  all  the  subse- 
quent proceedings  of  the  county  court  con- 
formed to  the  requirements  of  the  statutes 
governing  local  option  elections,  except  its 
finding  of  the  number  of  inhabitants  of  the 
city  of  Pierce  City.  In  the  trial  court  the 
relator  filed  a  motion  for  Judgment  on  the 
respondents'  return,  and  asking  that  the  pro- 
ceedings of  the  county  court  be  quashed, 
which  motion  was  by  the  trial  court  overrul- 
ed, and  judgment  entered  that  relator's  pe- 
tition be  dismissed.  A  motion  for  a  new  tri- 
al was  duly  filed  and  overruled,  and  the  case 
is  here  for  bearing  on  appeal. 

W.  Cloud  and  Thos.  Carlin,  for  appellant 
Archie  L.  Hilpirt,  Charles  L.  Henson,  and  W. 
B.  Skinner,  for  respondents. 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  It  was  unquestionably  the  purpose 
of  the  relator,  in  suing  out  the  writ  of  cer- 
tiorari in  this  case,  to  have  the  documentary 
evidence,  offered  before  the  county  court  at 
the  time  the  petition  for  a  local  option  elec- 
tion was  presented,  brought  up  In  the  re- 
spondents' return  and  reviewed  by  the  trial 
court,  so  as  to  thereby  secure  a  retrial  of  tue 
question  whether  or  not  Pierce  City,  at  the 
time  of  the  flUug  of  such  petition,  was  a  mu- 
nicipal corporation  of  more  than  2,500  inhab- 
itants. This  belief  that  the  writ  of  certiorari 
can  be  used  to  accomplish  any  such  purpose  is 
a  total  misapprehension  of  the  functions  of 
such  writ.  The  writ  of  certiorari  only  brings 
up  the  record,  and  only  such  matters  as  ap- 
pear on  the  face  thereof  which  go  to  the  Ju- 
risdiction of  the  tribunal  to  which  the  writ 
Is  directed  can  be  reviewed  by  surfi  writ. 
Ward  V.  Board  of  Equalization,  135  Mo.  309, 
36  S.  W.  048 ;  State  ex  rel.  v.  Madison  County 
Court,  136  Mo.,  loc  cit.  326,  37  &  W.  1126. 
The  county  court  Is  of  statutory  origin,  hav- 
ing neither  common-law  nor  equitable  juris- 
diction. No  provision  has  been  made  for  pre- 
serving evidence  taken  before  It  and  making 
It  a  part  of  the  record.  Therefore  the  evi- 
dence adduced  before  such  court  on  the  hear- 
ing of  habeas  corpus  (or  writ  of  certiorari), 
even  if  reviewable,  is  no  part  of  the  record 
proper,  nor  could  It  be  made  so  In  the  absence 
of  statutory  enactment  providing  for  so  do- 
ing by  bill  of  exceptions  or  otherwise;  henco 
such  evidence  is  not  the  subject  of  rerlev 
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here.  There  is  nothing  for  us  to  pass  upon 
save  the  record  proper.  State  ex  rel.  v.  Madi- 
son County  Court,  136  Mo.,  loc.  clt  327,  37 
S.  W.  1126;  State  ex  rel.  v.  Walbridge,  62  Mo. 
App.  162;  Hannibal  and  St  J.  B.  R.  Co.  t. 
State  Board,  64  Mo.  SOS;  State  ex  rel.  t.  Bland, 
168  Mo.,  lot  clt  7,  67  S.  W.  580;  State  v. 
Common  Council,  53  Minn.  238,  55  N.  W.  118, 
39  Am.  St  Rep.  595;  Balzer  t.  Lascb,  28  Wis. 
271. 

The  record  proper  in  this  case,  which  we 
can  only  consider,  consists  of  the  x>etitlon  pre- 
sented to  the  county  court  for  a  special  elec- 
tion and  the  orders  of  record  made  concern- 
ing such  election,  the  notice  of  the  local  op- 
tion election  with  proof  of  the  publication  of 
the  same,  and  the  abstract  and  certificate  of 
the  canvass  of  the  votes  cast  showing  the  re- 
sults of  the  election.  At  common  law,  and  in 
those  states  which  have  not  departed  ma- 
terially therefrom  (of  which  Missouri  Is  one), 
the  accepted  doctrine  is  that,  where  a  tribu- 
nal has  jurisdiction,  a  writ  of  certiorari  does 
not  lie  to  correct  mere  errors  In  the  exercise 
of  rightful  Jurisdiction.  4  Ency.  of  PI.  & 
Prac.  98 ;  State  ex  rel.  y.  Smith,  101  Mo.  174, 
14  S.  W.  108;  Railroad  t.  State  Board,  64 
Mo.  294;  State  ex  rel.  y.  Edwards,  104  Mo. 
125,  16  S.  W.  117;  State  ex  rel.  v.  Shelton, 
154  Mo.  670,  65  S.  W.  1008,  50  L.  R.  A.  798; 
State  ex  rel.  t.  Moniteau  County  Court  45 
Mo.  App.  387.  To  cite  more  cases  in  support 
of  this  principle  is  "wasteful  and  ridiculous 
excess." 

As  the  law  has  given  us  no  commission, 
under  the  showing  made  In  this  case,  to  set 
aside  the  order  of  the  county  court  of  Law- 
rence county  calling  a  special  election  to  vote 
upon  the  question  of  local  option  In  said  coun- 
ty, for  the  reasons  herein  stated  the  judg- 
ment of  the  circuit  court  quashing  the  writ 
of  certiorari  and  dismissing  the  petition  of 
the  relator  is  hereby  affirmed.    All  concur. 

On  Petition  for  Rehearing. 

For  reasons  stated  In  the  opinion  denying 
the  petition  for  rehearing  in  the  case  of  State 
of  Missouri  ex  rel.  M.  Ryan,  Appellant,  v.  T. 
C.  Wooten  et  al..  Respondents,  122  S.  W.  1101, 
the  petition  for  a  rehearing  In  this  case  is 
denied.    All  concur. 


UNITED  BREEDERS'  CO.  ▼.  WRIGHT. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.   IS,   1909.) 

1.  Contracts  (8  94*)— Nequoknce— Effect. 

A  competent  business  man,  laboring  under 
110  disability,  is  bound  by  a  contract  signed  by 
him  without  reading  it,  on  the  representation 
that  the  adverse  party  was  in  a  hurry  to  catch 
a  train. 

[Ed.   Note.— For  other   cases,  see  Contracts, 
Cent  Dig.  it  420-430;    Dec.  Dig.  §  94.»] 


2.  JrsTiCBB  OF  THK  Peace  (|  9S*)— Pi-eadino 
-Filing  Wbitten  Instbumxnt— Jubisoio- 

TION. 

In  a  suit  in  justice's  court  on  account  for 
goods  sold  and  delivered,  the  failure  of  plaintiff 
to  file  the  written  contract  for  the  purchase  of 
the  goods,  does  not  affect  the  jurisdiction  of 
the  court. 

[E!d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  335 ;    Dec.  Dig.  |  98.*] 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty; A.  D.  Burnes,  Judge, 

Action  by  the  United  Breeders'  Company 
against  C.  R.  Wright  From  a  Judgment  for 
defendant,  plalntUt  appeals.  Reversed  and 
remanded. 

J.  B.  Majors,  L.  W.  Booher,  and  Hlne  & 
Cross,  for  appellant  J.  A.  Sanders,  S.  Fee, 
and  P.  0.  Brelt,  for  respondent 


JOHNSON,  J.  This  case  was  before  us  on 
a  former  appeal  (134  Mo.  App.  717,  115  S. 
W.  470),  and  was  reversed  and  remanded.  A 
second  trial  resulted  in  a  verdict  and  judg- 
ment for  defendant,  and  the  cause  Is  here 
again  on  the  appeal  of  plaintifC.  We  refer 
to  our  former  opinion  for  a  statement  of  the 
facts  and  our  views  on  the  law  of  the  case. 

When  we  remanded  the  cause  for  another 
trial,  we  thought  iperhaps  facts  not  brought 
out  by  defendant  might  exist,  which.  If  ad- 
duced, would  give  a  different  cast  to  the 
case;  but  we  find  the  evidence  In  the  pres- 
ent record  to  be  substantially  the  same  as 
that  before  considered.  In  our  opinion  we 
spoke  of  defendant's  admission  that  he  had 
been  careless  In  signing  the  contract  In 
the  last  trial,  apparently  thinking  he  had 
"put  his  foot  In  it"  by  that  admission,  de- 
fendant denied  admitting  he  had  been  care- 
less, and  said  he  had  only  confessed  to  be- 
ing negligent  He  then  declared  he  had  not 
been  negligent,  "because  I  didn't  have  a 
chance  to  be  negligent"  Of  course,  no  dif- 
ferentiating effect  should  be  accorded  such 
quibbling.  The  law  will  characterize  his  con- 
duct, regardless  of  his  own  opinion  about  It 
He  was  inexcusably  careless.  Being  a  com- 
petent business  man,  laboring  under  no  dis- 
ability, he  had  no  business  signing  a  contract 
without  reading  It,  merely  because  the  man 
who  asked  him  to  sign  It  was  in  a  hurry 
to  catch  a  train.  We  declare  as  a  matter  of 
law  that  his  own  fault  was  the  sole  cause 
of  the  predicament  In  which  he  finds  himself, 
and  since  he  admits  that  the  goods  were  re- 
ceived by  him,  and  It  is  conceded  he  has 
paid  but  $60  on  the  account,  there  was  no  is- 
sue of  fact  to  go  to  the  jury,  and  the  learn- 
ed trial  judge  should  have  directed  a  verdict 
for  the  remainder  due  on  the  contract  price 
of  the  goods. 

This  being  a  suit  on  account  for  goods  sold 
and  delivered,  there  is  no  merit  in  the  point 
that  the  justice  of  the  peace  acquired  no 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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JurlsdictloB   of  the  actloa  because  of   tbe 
failure  of  plaintlflT  to  file  the  written  contract 
The  Judgment  Is  reretBed,  and  the  cause 
remanded.   All  concur. 


ATTERBURY  et  al.  r.  WESST  et  al. 

(Kansas    City    Court   of    Appeals.      Missouri. 
Nor.   15,  1909.) 

1.  Municipal  Cobpobations  (g  697*)— Band 
Stand  in  Street  as  "Continuinq  Nui- 
sance"—Relief  BY  Injunction. 

A  band  stand  in  the  street  is  a  "continu- 
ing nuisance,"  where,  so  long  as  it  remains 
and  Is  used  for  the  purpose  of  its  construction, 
it  will  interfere  with  merchants  in  their  busi- 
ness, and  hence  injunction  will  lie  against  it 
after  its  completion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1503;    Dec  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1509,  1510.] 

2.  Nuisance  (J  72*)— Public  Nuisances— In- 
junction BT  Individuals. 

The  law  is  that  injunction  by  individuals 
will  not  lie  to  prevent  a  nuisance,  where  the 
injury  complained  of  is  common  to  the  public 
at  large ;  but  it  does  not  apply  when  the  mjury 
to  plaintiffs  is  special,  and  they  have  suffered, 
and  will  suffer,  damage  over  and  above  the  in- 
juiy  to  the  community  at  large. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  164-179;  Dec.  Dig.  S  72.*J 

Appeal  from  Clrcnlt  Court,  Chariton  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  H.  C.  Atterbury  and  others 
against  W.  D.  West  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

H.  J.  West  and  Jones  &  Conkllng,  for  ap- 
pellants. Benecke  &  Benecke  and  Ijozler, 
Morris  &  Atwood,  for  respondents. 


BROADDUS,  P.  J.  This  Is  an  action  by 
certain  property  owners  to  restrain  the  al- 
leged unlawful  obstruction  of  a  public  street 
in  the  Incorporated  town  of  Mendon,  Mo., 
and  for  a  judgment  for  its  removal.  Plain- 
tiffs are  Joint  owners  of  four  lots  at  the  in- 
tersection of  Main  and  Third  streets  in  said 
town,  upon  which  there  is  a  building  occu- 
pied by  them  as  an  Implement,  vehicle,  and 
harness  store,  and  also  for  general  mer- 
chandise purposes.  This  building  fronts  on 
Main  street,  which  is  one  of  the  principal 
thoroughfares  of  the  town,  and  about  76 
feet  in  width  between  the  sidewalks.  Plain- 
tiffs' evidence  tended  to  show:  That  the  en- 
tire space  was  used  by  the  public:  that  It 
was  especially  needed  by  plalntifFB  as  a 
means  of  free  access  by  their  patrons  to 
their  place  of  business;  that  the  crowds  of 
people  who  would  be  attracted  to  hear  the 
music  of  the  band  would  obstruct  free  com- 
munication, of  persons  who  might  desire  to 


buy,  with  plalntifFs;  that  defendants  Engle- 
man,  Hubbard,  Stewart  and  Liowe  consti- 
tuted the  board  of  aldermen  of  the  town: 
that  defendant  West  was  the  mayor;  that 
defendant  Backus  was  the  leader  of  a  brass 
band;  that  said  defendants  as  mayor  and 
board  of  aldermen  authorized  the  erection 
of  and  participated  with  defendant  Backos 
In  constructing,  and  causing  to  be  construct- 
ed, upon  said  street  in  front  of  plaintiffs' 
place  of  business,  a  wooden  structure  about 
13  feet  square  and  13  feet  high,  to  be  used 
as  a  stand  for  a  brass  band;  that  the  erec- 
tion of  the  structure  was  an  obstruction  to 
tl>e  street  and  interfered  with  free  access 
to  plaintiffs'  place  of  business  by  tbeir  pa- 
trons; and  that  they  will  suffer  in  conse- 
quence of  the  erection  and  use  of  said  struc- 
ture, injury  over  and  atwve  that  sliared  by 
the  general  public.  In  addition,  it  appeared 
that  plaintiffs  were  the  owners  of  the  fee 
to  the  center  of  said  street,  subject  to  the 
public  use,  and  that  the  structure  was  sit- 
uated on  that  part  of  which  they  were  such 
owners.  It  appeared  from  the  evidence  that 
the  structure  bad  been  completed  before 
the  trial,  wherefore  plaintiffs  asked  and 
were  granted  permission  to  amend  tbeir  pe- 
tition to  conform  to  the  evidence  and  to  In- 
clude a  prayer  for  an  abatement  of  the  nui- 
sance. The  amendment  was  made  as  pro- 
posed. The  court  found  for  the  plaintiffs, 
and  decreed  that  the  said  mayor  and  alder- 
men remove  the  obstruction  within  30  days, 
and  the  defendant  Backus  was  enjoined 
from  using  it  for  musical  practice  or  enter- 
tainments as  located.  The  defendants  ap- 
pealed. 

In  the  first  place,  defendants  complain 
that  the  amendment  was  unauthorized  for 
the  reason  that  the  original  petition  did  not 
state  a  cause  of  action.  Without  going  Into 
particulars,  we  are  of  the  opinion  that  the 
petition  did  state  a  good  cause  of  action, 
and  that  there  was  no  abuse  of  discretion 
by  the  court  In   allowing  the  amendment 

The  principal  question,  however,  raised  by 
the  appellants.  Is  that  as  the  structure  bad 
been  completed  before  the  commencement 
of  the  action,  injunction  will  not  lie.  It  is 
held  that:  "Injunction  lies  only  for  a 
threatened  wrong  for  which  no  adequate 
legal  remedy  is  afforded,  and  a  court  of 
equity  will  not  issue  an  injunction  to  pre- 
vent the  performance  of  an  act  already  con- 
summated." Carlln  t.  Wolff,  154  Mo.  .'v'?" 
51  S.  W.  679,  55  S.  W.  441.  And  we  find 
this  general  statement  in  Verdin  v.  City  of 
St  Louis,  131  Mo.,  loc.  clt.  117,  33  S.  W.  502, 
that:  "The  appropriate  function  of  a  writ 
of  injunction  is  to  afford  preventive  relief 
only,  •  »  •  and  it  Is  only  to  be  used  for 
the  prevention  of  future  injury  actually 
threatened."  T^e  law  Is  similarly  stated  by 
many  legal  anthorlties;  but  we  will  confine 
our  consideration  of  the  question  to  what 


*For  otbar  easet  aee  ume  topic  and  mcUod  hfl/MBBR  In  Dec.  ft  Am.  DIe<-  1W7  to  dats,  ft  Report«r  Iiid«z« 
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has  been  said  by  onr  own  court.  The  case 
of  Carlin  v.  Wolff,  supra,  was  commented 
on  by  this  court  In  Downing  v.  Corcoran, 
112  Mo.  App.  645,  87  S.  W.  114.  The  opin- 
ion reads:  "It  Is  suggested  that  the  acts 
complained  of  are  now,  and  were  at  the 
beginning  of  the  proceeding,  accomplished 
facts,  and  equity  will  not  undertake  to  re- 
strain the  doing  of  things  already  done.  The 
case  of  Carlin  v.  Wolff.  154  Mo.  534,  51  8. 
W.  679,  55  S.  W.  441,  Is  cited  to  sustain  the 
suggestion.  •  •  ♦  That  rule  of  law  was 
stated  In  that  case  to  the  single  and  Isolated 
act  of  obstructing  an  alley."  It  was  conse- 
quently held  not  to  apply  to  Instances  of  a 
series  of  continuous  wrongs.  In  State  t. 
PranWm,  133  Mo.  App.  486,  113  8.  W.  652, 
the  proceeding  was  to  compel  defendant  to 
remove  an  obstruction  from  the  street 
which  consisted  of  a  stable  and  fences.  It 
was  held  that  the  state,  through  Its  law  of- 
ficer, the  prosecuting  attorney,  may  main- 
tain proceedings  in  equity  to  abate  the  nui- 
sance. And  the  Supreme  Court  has  declared 
the  law  to  be  that  It  Is  settled  beyond'  all 
dispute  that  the  equitable  relief  of  prevent- 
ing and  abating  a  nuisance  may  be  sought 
on  one  proceeding  in  a  court  of  equity.  Ba- 
ker y.  McDanlel.  178  Mo.,  loc.  dt  468,  77  8. 
W.  531.  Sherwood,  J.,  who  delivered  the 
opinion  In  Carlin  v.  Wolff,  supra,  said,  in 
Paddock  v.  Somes,  102  Mo.,  loc.  cit  240,  14 
S.  W.  749,  10  L.  R.  A.  254.  that:  "The  ques- 
tion of  nuisance  having  been  established  at 
law,  and,  where  this  has  been  done,  the 
court  will  grant  an  injunction  as  a  matter 
of  course,  where,  as  here,  such  nuisance  is 
of  a  continuous  or  constantly  recurring  char- 
acter." Since  the  decision  In  that  case,  the 
courts  are  holding  that  It  Is  not  necessary 
to  first  establish  the  fact  of  the  existence  of 
the  nuisance  by  a  court  of  law  before  equi- 
ty will  Interpose  to  prevent  and  abate  it, 
but  that  the  equity  power  of  the  court  ex- 
tends and  embraces  every  feature  of  the 
case,  as  is  said  in  Baker  v.  McDanlel,  supra. 

There  is  no  conflict  in  the  decisions  of  the 
state  when  properly  analyzed.  The  acts 
complained  of  constitute  a  continuing  nui- 
sance by  reason  of  the  fact  that,  so  long  as 
it  remained  and  was  used  for  the  purpose  of 
its  construction.  It  would  operate  to  inter- 
fere with  the  plaintiffs  In  their  business  as 
merchants 

Much  of  appellants'  brief  and  argument  Is 
predicated  upon  the  theory  that  an  unjunc- 
tion  will  not  lie,  where  the  Injury  com- 
plained of  Is  common  to  the  public  at  large. 
Snch  Is  the  law;  but,  as  we  have  seen  al- 
ready. It  has  no  application,  because  the  in- 
jury to  plaintiffs  Is  special,  and  they  have, 
and  will,  suffer  damage  ov«r  and  above  the 
Injury  the  community  at  large  will  suffer. 
Baker  t.  McDanlel,  supra. 

AfDrmed. 


FRDIN  et  al.  v.  MEREDITH  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.    Nov. 
16,  1909.) 

L  Municipal  Corporations  (8  564*)— Spe- 
cial Tax  Bnxs— Actions— Limitations— 
"Paid." 

St.  Louis  City  Charter,  art  6,  I  25,  as 
amended  in  1901  (Ann.  St  190*6,  p.  4863),  pro- 
viding that  tax  bills  for  public  improvements 
shall  be  divided  into  not  leaa  than  three  nor 
more  than  7  equal  parts,  payable  in  annual  in- 
sttQlments,  the  first  payable  30  days  after  no- 
tice, provided  that,  where  bills  are  not  paid  in 
installments,  the  lien  thereof  shall  terminate 
within  two  years  after  their  date,  gives  the 
right  to  pay  special  assessments  in  installments, 
and,  where  tax  bills  are  so  payable,  an  action  is 
not  barred  in  two  years,  though  the  holder  of 
the  bills  elects  to  adjudge  all  the  installments 
due  on  default  in  payment  of  the  first  install- 
ment, the  word  "paid"  in  the  proviso  meaning 
"payable,"  so  that  the  proviso  will  read  that 
where  bills  are  not  payable  in  installments,  the 
lien  shall  terminate  within  two  years  after  their 
date. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  ^  1273;    Dec  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,   pp.  8156,  5157.] 

2.  Statutes  (IS181,  206*)-<;onstruction— 
Meaning  of  Words. 

A  statute  must  he  so  construed  as  to  give 
every  part  of  it  efFect,  and  to  carry  out  the 
manifest  intent  of  the  Legislature,  so  as  to 
avoid  an  absurd  result 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  |{  259,  263,  283;   Dec  Dig.  {i  181, 

3.  Municipal  Corporations  ({  456*)— Spe- 
cial Tax  Bills— Validitt. 

Where  lots  fronting  on  a  street  and  extend- 
ing back  to  a  parallel  street  were  by  the  use  of 
the  owner  made  into  one  lot  for  purposes  of 
assessment  for  an  improvement  of  the  street, 
St  Louis  City  Charter  requires  the  lots  to  be 
assessed  as  oue  lot,  and  the  line  for  assessment 
must  be  drawn  midway  between  the  street  and 
the  parallel  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t  1095;  Dec  Dig.  { 
456.*] 

4.  Appeal  and  Error  (§  1010*)— Municipal 
Corporations  (§  558*)— Special  Tax  Bills 
— ^Actions — Findinob  of  Trial  Court. 

An  action  on  a  special  tax  bill  is  an  ac- 
tion at  law,  and  the  conclusion  of  the  trial  court 
on  the  facts  is  conclusive,  where  it  is  supported 
by  substantial  testimony. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !S  3979-3982;  Dec.  Kg.  jt 
1010  ;*  Municipal  Corporations,  Cent  Dig.  § 
1266;  Dec.  Dig.  i  658.*] 

6.  Municipal  Corporations  (i  668*)— Spe- 
cial Tax  Bills— AcnoNB— Evidence. 

In  an  action  on  special  tax  bills  on  dis- 
tinct lots,  defended  on  the  ground  that  the 
use  by  the  owner  had  made  the  lots  one  lot  for 
purposes  of  assessment,  evidence  held  to  sup- 
port a  finding  that  the  lots  remained  distinct 
lots  for  assessment,  and  that  the  special  tax 
bills  were  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t  1282;  Dec  Dig.  { 
568.*] 
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6.  Appeai.  and  Ebbob  ({  1071*)— Harmless 
Erbob— Tbial  bt  COtTBT— Declabationb— 
iNSTHucrioNS — Refusal. 

Where  the  court  trying  a  canae  without  a 
jur;  had  a  correct  conception  of  the  law  as 
applicable  to  the  facts,  and  correctly  applied  it, 
the  mere  failure  to  give  specific  declarations, 
the  principle  covered  by  which  is  embodied  in 
declarations  given,  is  not  ground  for  reversal ; 
but,  to  warrant  a  reversal  for  such  failure,  it 
must  appear  that  the  principle  covered  by  the 
declarations  had  either  not  been  given  in  other 
declarations,  or  had  been  incorrectly  declared. 
[Ed.  Kote.  For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4234;   Dec.  Dig.  |  1071.*] 

7.  MUNICIPAl.  COBPOBATIONS  {§  567*)— SPE- 
CIAL Tax  Bills— Actions — Defenses. 

The  defense,  in  an  action  on  special  tax 
bills  issued  against  distinct  lots,  that  one  tax 
bill  should  have  been  issued  against  all  the 
lots,  on  the  ground  that  they  were  one  for  pur- 
poses of  assessment,  is  available  under  the 
general  denial. 

[EA.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1281;  Dec.  Dig.  { 
567.»J 

8.  Municipal  Cobporations  (J  4K*)— Spe- 
cial Tax  Bills — Validity. 

The  courts  should  not  invalidate  special 
tax  bills  on  doubtful  grounds. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1140:  Dec.  Dig.  { 
485.»J 

9.  Municipal  Corporations  (§  485*) — Spe- 
cial Tax  Bills — Conclusiveness. 

The  questions  whether  a  street  improve- 
ment was  made  iu  accordance  with  the  contract 
and  at  a  reasonable  price,  and  was  an  improve- 
ment enhancing  the  value  of  the  property  as- 
sessed, are  not  open  to  inquiry,  in  an  action 
on  special  tax  bills. 

[E4.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1144:  Dec  Dig.  § 
485.*]      ' 

Appeal  from  St  Louis  Circuit  Court ;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  Jeremiatt  Fruin  and  ottiers 
against  C.  A.  Meredith  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
AfBrmed. 

The  facts  in  the  case  are  set  forth  so  fully 
by  counsel  for  the  appellants  that  opposing 
counsel  have  filed  no  counter  statement,  and 
it  is  so  satisfactory  to  the  court  that  we 
adopt  practically  all  of  it,  so  far  as  it  goes, 
as  set  out  by  counsel.    It  Is  as  follows : 

"This  is  an  action,  in  the  usual  form,  for 
the  enforcement  of  four  special  tax  bills  for 
the  improvement  of  Wame  avenue,  against  a 
parcel  of  ground  in  city  block  No.  3,545,  of 
the  city  of  St.  Louis,  lying  between  Wame, 
Florissant,  and  Mary  avenues,  as  shown  upon 
the  plat  filed  with  the  abstract.  Four  bills 
were  issued  against  this  property  on  the  the- 
ory that  it  comprised  four  distinct  lots, 
known  as  Nos.  1,  2,  3,  and  4,  fronting  on 
Warne  avenue.  The  petition  is  In  four 
counts,  one  for  each  tax  bill.  The  petition 
alleges,  and  the  evidence  shows  that  the 
tax  bills  were  issued  on  the  5th  day  of  Janu- 
ary, 1906,  and  were,  on  the  same  day,  regis- 
tered in  the  office  of  the  board  of  public  im- 
provements and  in  the  comptroller's  office, 


and  certified  and  delirered  to  plaintilEs.  and 
that  on  the  12th  day  of  January,  1906.  tbe 
defendant  C.  A.  Meredith  aclcnowiedged  in 
writing  the  service  of  notice  of  the  bills  and 
demand  for  payment  of  tlie  same.  Each  of 
tiie  bills  had  attached  to  it  seven  installment 
coupons,  In  accordance  with  tbe  charter  and 
tbe  ordinance  authorizing  the  ImproTement 
the  first  installment  being  due  on  February 
12,  1906,  30  days  after  the  notice  had  been 
given  of  tbe  Issuance  of  the  bills,  and  tbe  re- 
maining installments  at  yearly  Intervals 
thereafter,  until  aU  had  been  paid.  Default 
was  made  In  tlie  payment  of  the  first  install- 
ment, and  eadi  count  of  the  plaintiff's  peti- 
tion contains  the  following  language :  'Plain- 
tiffs have  elected,  and  do  elect, -to  treat  all 
of  said  installments  and  the  Interest  thereon 
as  due  February  12,  1906,  tbe  date  when  de- 
fendant defaulted  in  the  payment  of  the  first 
installment  of  said  special  tax  bill  as  pro- 
vided by  the  charter  of  the  city  of  St.  Louis.' 
The  petition  was  filed  January  11,  1908. 

"Three  distinct  defenses  were  raised  by 
the  answer :  (1)  That  the  lien  of  the  special 
tax  bills  sued  upon  had  expired  by  limita- 
tion, under  the  terms  of  section  25  of  article 
6  of  tbe  amended  charter  of  the  city  of  St 
Louis.  (2)  That  the  tax  bills  were  erro- 
neously issued,  in  that  lots  1,  2,  3,  and  4 
were  treated  and  taxed  as  separate  and  dis- 
tinct lots;  whereas,  they  had,  by  use.  In- 
come one  lot  within  the  meaning  of  the 
charter.  (3)  That  the  taxing  district  had 
been  improperly  defined,  in  that  the  total 
depth  of  lots  1,  2,  3,  and  4  had  been  included 
in  the  taxing  district,  although  the  Improve- 
ments upon  the  consolidated  lot  were  built 
to  front,  and  said  lot  was  treated  by  the  de- 
fendants as  fronting,  on  Florissant  avenue, 
in  consequence  whereof  the  line  bounding  the 
taxing  district  should  have  been  drawn  mid- 
way between  Wame  and  Mary  avenues. 

"The  theories  of  the  answer  were  later  em- 
bodied In  three  declarations  of  law,  asked 
on  behalf  of  the  defendants,  one  of  which 
the  trial  court  gave,  and  two  of  which  It  re- 
fused to  give.  The  declaration  given  by  the 
court  is  as  follows:  '(3)  The  court  declares 
the  law  to  be  that  if  the  court  sitting  as  a 
jury  should  find  from  the  evidence  that  the 
four  lots  respectively  described  in  the  four 
counts  of  plaintiff's  petition  are  adjacent, 
that  the  owners  of  said  property  have.  In  tbe 
use  thereof,  disregarded  the  lines  of  said 
platted  lots  and  have  treated  the  said  four 
lots  as  one  lot,  then  the  portion  of  the  cost 
of  improving  Warne  avenue,  properly  as- 
sessable against  said  land  of  defendants, 
should  have  been  assessed  against  said  four 
platted  lots  as  one  lot,  and  the  tax  bills  here- 
in sued  upon  being  assessed  against  said 
platted  lots,  separately,  are  invalid,  and  plain* 
tiffs  cannot  recover  thereon.' 

"The  two  declarations  refused  by  the  court 
are  as  follows:     '(4)  The  court  declares  the 
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law  to  be  that  if  the  court,  sitting  as  a  jury, 
should  find  frpm  the  evidence  that  the  laud 
described  in  the  four  tax  bills  herein  sued 
upon  consists  of  four  lots,  as  shown  by  a  re- 
coiled plat,  that  said  lots  as  platted  fronted 
on  Wame  avenue,  the  street  improved,  aud 
extended  to  Mary  avenue,  the  next  parallel 
or  converging  street;   and  if  the  court  sit- 
ting as  a  Jury  should  further  flod  that  the 
defendants,  owners  of  the  said  land,  before 
the  improvement  of  Warne  avenue  and  the 
issuance  of  the  special  tax  bills  herein  sued 
upon,  had  by  their  use  of  the  said  lots  dis- 
regarded the  lines  of  said  lots  as  platted  and 
had  used  and  treated  said  four  lots,  or  any 
two  or  more  of  them,  or  fractions  thereof, 
as  one  lot,  and  had  used  the  portion  of  said 
land  80  used  as  one  lot  as  fronting  upon 
Florissant  avenue,  Instead  of  fronting  on  said 
Wame  avenue,  then  the  line  of  the  taxing 
district  for  the  assessment  of  three-fourths 
of   the  cost   of   Improving   Wame   avenue 
should,  under  the  provisions  of  the  charter 
of  the  city  of  St.  Louis,  have  l)een  placed 
midway  between   said   Wame  avenue   and 
Mary  avenue,  the  next  parallel  or  converging 
street  on  the  west  of  said  Wame  avenue,  in 
the  portion  of  said  platted  lots  ao  used  as 
one  lot  fronting  on  Florissant  avenue,  and 
the  court  therefore  finds  that  as  the  said  dis- 
trict line  was,  as  to  said  portion  of  said 
land,  placed  at  the  east  line  of  said  Mary 
avenue,   instead   of  midway   between   said 
Mary  avenue  and  Wame  avenue,  the  said 
taxing  district  was  not  established  according 
to  the  provisions  of  the  charter  of  the  city 
of  St.  liouis,  and  the  tax  bills  herein  sued 
upon  are  Illegal  and  void,  and  the  Judgment 
must  be  for  the  defendants.     (6)  The  court 
declares  the  law  to  be  that  if  the  court,  sit- 
ting as  a  Jury,  should  find  from  the  evidence 
that  the  tax  bills  herein  sued  upon  were 
Issued  and  delivered  to  plaintitTs  on  January 
5,  1906,  and  that  no  Installment  of  any  said 
special  tax  bills  has  been  paid,  and  that  suit 
to  enforce  the  collection  of  said  special  tax 
bills  was  not  commenced  until  the  11th  day 
of  January,  1908,  then  the  said  special  tax 
bills  are  barred  by  limitation.' 

"The  evidence  showed  that  the  property 
In  controversy  was  bought  by  defendant  Mer- 
edith as  vacant  property,  from  the  Franklin 
Bank,  on  October  29,  1897,  and  that  In  1903 
&e  erected  on  lots  1,  2,  and  3  a  two-story 
brick  building  containing  stores  and  flats; 
that  three  of  the  stores,  occupied,  respective- 
'  ly,  as  a  millinery  shop,  a  shoe  store  and  a 
grocery,  fronted  on  Florissant  avenue,  and 
only  one  store,  occupied  as  a  butcher  shop, 
fronted  on  Wame  avenue;  that  the  first 
tbree  stores  were  numbered  on  Florissant 
avenue;  and  that  the  flats  above  the  shoe 
■tore  and  grocery  were  reached  from  Floris- 
sant avenue,  that  above  the  millinery  shop 
from  Mary,  and  that  above  the  butcher  shop 
from  Wame  avenue.  There  was  also  testi- 
mony that  the  Florissant  avenue  side  of  the 
bnildlng  was  constructed  of  l>etter  brick  than 


the  Mary  and  Wame  avenue  sides;  that  it 
had  an  ornamental  coping  which  did  not  ex- 
tend around  the  other  sides ;  that  the  entire 
construction  Indicated  that  the  Florissant 
avenue  side  was  the  front  The  evidence 
furtlier  showed  that  the  parts  of  lots  1,  2, 
and  3,  not  built  upon,  together  with  lot  4, 
were  used  as  a  common  yard  by  various  of 
the  tenants  for  the  storage  of  wagons,  and 
by  all  the  tenants  as  a  playground  for  their 
children,  for  banging  out  the  wash,  and  for 
other  purposes;  that  all  the  tenants  used  a 
common  ashpit,  situated  on  the  rear  of  the 
premises;  and  that  the  butcher  and  the 
grocer  Jointly  used  a  stable  built  on  lots  3 
and  4." 

We  will  add  to  the  foregoing  statement 
of  counsel  that  an  Inspection  of  the  plat 
in  evidence  shows  that  the  space  occupied 
on  Florissant  avenue  by  the  Imildings  is 
62.62  feet,  while  the  space  covered  by  the 
buildings  on  Warne  avenue  is  73.18  feet. 
The  total  front  of  the  four  lots  on  Warne 
avenue  la  110.48  feet;  on  Florissant,  62.62 
feet.  There  are  no  buildings  on  Wame 
avenue  on  that  part  of  lot  4,  25  feet,  or  on 
12.30  feet  of  lot  3.  Whatever  Improvements 
are  on  lot  4  consist  of  a  frame  stable,  which 
covers  27.45  feet  of  lot  4,  and  about  12  feet 
of  lot  3,  and  these  are  on  Mary  avenue.  The 
ashpit  In  the  rear  of  lot  3  is  on  Mary  avenue. 
The  building  on  the  comer  of  Mary  and 
Florissant  avenues,  occupied  as  a  millinery 
store,  is  63.35  feet  on  Mary  avenue  by  22.35 
on  Florissant  It  should  also  be  noted  that 
In  addition  to  offering  the  special  tax  bills 
and  of  the  service  of  notice  of  the  Issue  of 
them  and  demand  for  payment  a  plat  show- 
ing the  lot  lines  and  Improvements  was  in 
evidence,  which  was  prepared  by  a  drafts- 
man employed  in  the  special  tax  department 
of  the  city  of  St  Louis,  who  testified  that 
the  lot  lines  were  taken  from  the  official 
plat  book.  He  also  described  the  character 
and  location  of  the  buildings  which  he  had 
marked  on  the  plat  There  was  a  stipula- 
tion of  facts,  by  which,  among  other  things, 
it  was  stipulated:  That  the  plat  Introduced 
in  evidence  is  a  true  and  correct  plat  of 
lots  1,  2,  3,  and  4,  in  city  block  3,545,  cover- 
ing the  premises  in  controversy,  and  that  it 
correctly  shows  the  boundaries  and  dimen- 
sions of  said  lots  and  the  location  of  the  Im- 
provements thereon ;  that  lots  1,  2,  3,  and 
4  were  conveyed  by  the  Franklin  Bank  to 
one  Meredith,  in  1897,  and  In  the  deed  of 
conveyance  the  lots  were  described  as  front- 
ing on  Wame  avenue;  that  in  1902  the  brick 
buildings  on  lots  1,  2,  and  3  w&e  erected, 
and  the  stable  on  lots  3  and  4  was  erected 
in  1907;  that  in  1902  Meredith  and  wife  ex- 
ecuted a  deed  of  trust  to  the  Franklin  Bank, 
trustee,  in  which  deed  of  tmst  the  lots  were 
described  as  fronting  on  Wame  avenue ;  that 
in  1907  the  lots  were  conveyed  by  Mere- 
dith and  wife  to  the  defendant  Fountain 
Real  Estate  &  Investment  Companv,  the 
lots  being  described  In  that  conveyance  as 
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had  been  Issued  to  them;  that  on  January 
12,  1906,  notice  of  the  Issuance  of  the  tax 
'bUls  had  been  delivered  to  the  defendant 
Meredith,  the  record  owner  of  the  property 
CD  that  date;  and  that  no  part  of  the  tax 
bills  had  been  paid.  The  eighth  clause  of 
the  stipulation  was  to  the  effect  that,  prior 
to  and  since  the  improvement  of  Warne  ave- 
nue, for  which  the  tax  bills  were  issued, 
taxes  for  state,  school,  and  city  purposes 
hare  been  levied  and  assessed  against  lots 

I,  2,  3,  and  4,  in  city  block  3,545,  as  fronting 
on  Warne  avenue,  and  that  the  taxes  so  lev- 
ied and  assessed  had  been  paid  by  the  de- 
fendant Meredith.  Defendants'  counsel  ob- 
jected to  this  paragraph  on  the  ground  that 
the  facts  stated  were  immaterial.  The  court 
overruled  the  objection,  and  plaintiffs  ex- 
cepted. The  files  were  introduced  to  show 
commencement  of  suit  January  11,  1908. 
Tbe  tax  bills  themselves  were  In  evidence, 
and  defendants  introduced  testimony  tend- 
ing to  prove  the  use  of  the  lots  as  one  lot, 
and  going  fully  into  the  character  and  loca- 
tion of  the  buildings ;  all  this  evidence  being 
directed  to  prove  that  the  use  of  the  prop- 
erty was  as  one  lot,  although  it  also  appears 
that  the  several  buildings  are  occupied  by 
various  and  different  tenants. 

At  the  Instance  of  plaintiffs,  the  court  gave 
two  declarations  of  law.  The  first  was  to 
the  eff«ct  that  if  the  tax  bills  sued  on  were 
Issued  and  delivered  to  plaintiffs  on  Jan- 
uary 5,  1906,  and  notices  of  their  issue  serv- 
ed on  defendant  Meredith,  the  record  own- 
er of  the  property  in  suit,  on  January  12, 
1906,  and  suit  to  enforce  collection  of  the 
special  tax  bills  was  commenced  on  January 

II,  1008,  then  the  court  declares  the  law  to 
lie  that  the  tax  bills  are  not  barred  by  lim- 
itation. The  second  declaration  of  law  is  to 
the  pffect  that  the  court  declares  the  law  to 
be  that  If,  sitting  as  a  Jury,  it  finds  from 
the  evidence  that  the  property  In  suit  was 
platted  Into  lots  fronting  on  Warne  avenue 
and  extending  to  Mary  avenue,  and  that  the 
specliil  tax  bills  were  issued  against  the  lots 
as  platted,  and  that  the  lots  were  assessed 
for  general  taxes  as  fronting  on  Warne 
avenue,  before  and  after  the  Improvement 
of  that  avenue  by  plaintiffs,  and  that  the 
taxes  so  assessed  were  paid  by  defendant 
Mer^'dlth,  and  that  after  the  issuance  of  the 
tax  bills  sued  on  Meredith  conveyed  the  prop- 
erty to  the  Fountain  Real  Estate  &  Invest- 
ment C3ompany,  and  in  the  deed  of  convey- 
ance described  the  lots  as  fronting  on  Warne 
avenue,  and  If  the  court  further  finds  from 
the  evidence  that,  before  the  improvement 
of  Warne  avenue  by  plaintiffs,  a  building 
had  been  erected  on  parts  of  lots  1,  2,  and 
3,  consisting  of  stores  and  flats,  and  that 
part  of  the  building  fronts  on  Florissant 
and  'the  remainder  on  Warne  avenue,  and 
that  the  frame  shed  or  stable  ou  lot  4  was 


Warne  avenue,  and  that  the  remainder  of 
lots  1,  2,  3,  and  4  was  used  In  common  by 
tenants  in  said  building,  then  the  court  de- 
clares the  law  to  be  that  the  frontage  of 
lots  1,  2,  3,  and  4  has  not  been  changed  by 
user  from  Warne  avenue  to  Florissant  ave- 
nue, and  the  special  tax  bills  sued  on  were 
properly  Issued.  Exception  was  saved  to 
the  giving  of  these  declarations  by  the  de- 
fendants, and,  as  before  noted  in  this  state- 
ment, the  court  gave  the  third  declaration 
of  law  asked  by  defendants,  but  refused  the 
fourth  and  fifth.  These  have  been  hereto- 
fore set  out.  The  first  and  second  declara- 
tions of  law  asked  do  not  appear  in  the  rec- 
ord; but  no  point  is  made  on  their  refusal. 
There  was  a  finding  for  plaintiffs  and 
Judgment  In  their  favor  for  the  full  amount 
of  the  bills  sued  on,  with  Interest,  and  they 
were  severally  adjudged  to  be  liens  against 
the  four  lots  described.  Motion  for  rehear- 
ing was  filed,  overruled,  exception  saved, 
and  the  case  brought  to  this  court  on  appeal 
by  the  defendants. 

Walther  &  Muench  and  David  Goldsmith, 
for  appellants.  Geo.  D.  Harris,  for  respond- 
ents. 

RETNOLJ)S,  P.  J.  (after  stating  the  facts 
as  above).  While  counsel  for  appellants 
saved  exception  to  the  giving  of  the  decla- 
rations of  law  on  behalf  of  plaintiffs  and  to 
the  refusal  to  give  two  of  the  three  which 
defendants  asked,  in  presenting  the  case  to 
us,  they  make  but  three  points:  First,  that 
suit  had  not  been  brought  on  the  tax  bills 
within  two  years  after  date  of  the  bills;  the 
bills  being  dated  January  5,  1906,  the  suit 
having  heen  brought  January  11,  190S,  and 
no  Installments  having  been  ever  paid.  That 
the  lien  had  expired  under  the  provisions  of 
section  25,  art.  6,  of  the  Charter  of  St.  Ijouis 
(Ann.  St  1906,  p.  4863).  Second,  that  the 
purchase  of  the  lots  by  the  defendant 
Meredith,  and  the  erection  of  Improvements 
thereon  and  subsequent  use  thereof,  in  total 
disregard  of  platted  lot  lines,  made  the  four 
lots  but  one  lot,  for  the  purposes  of  this 
assessment,  and  therefore  but  one  tax  bill 
should  have  been  issued  against  the  prop- 
erty, instead  of  separate  bills  for  each  of 
the  original  lots.  And,  third,  that  the  un- 
disputed evidence  shows  that  the  improve- 
ments erected  upon  the  consolidated  lots 
made  up  of  lots  1,  2,  3,  and  4,  fronted  on 
Florissant  avenue,  and  If  was  therefore 
Improper,  in  defining  the  taxing  district  for 
the  Improvement  of  Warne  avenue,  to  in- 
clude the  whole  of  the  lot  to  Mary  avenue. 
That  the  line  should  have  been  drawn 
through  the  property  midway  between  Warne 
and  Mary  avenues,  so  as  to  Include  only  one- 
half  of  the  property. 

Taking  up  the  propositions  Involved  In  the 
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order  named,  we  cannot  agree  with  the  con- 
tention of  the  learned  and  experienced  coun- 
sel for  appellants  that  the  snlt  Is  barred  on 
these  tax  bills  by  the  special  limitation  In 
the  charter  of  the  city  of  St  Louis,  as  amend- 
ed In  1901.  Counsel  for  appellants  cite  no  au- 
thority for  this  contention,  except  section  25, 
art  6,  of  the  Charter  of  St  Louis,  as  amend- 
ed In  1901.  This  section  25,  art  8,  provides 
that  the  special  tax  bills  authorized  by  the 
charter,  "for  the  construction  or  reconstruc- 
tion of  streets,  avenues,  highways,  boule- 
vards or  district  or  joint  district  sewers,  shall 
be  divided  into  not  less  than  three,  nor 
more  than  seven,  equal  parts,  as  may  be  pro- 
vided by  the  ordinance  authorizing  such  im- 
provements, payable  and  collectible  In  install- 
ments as  follows:  The  first  Installment  shall 
become  due  and  payable  thirty  days  after 
notice  of  the  Issuance  thereof,  without  inter- 
est; the  second  installment  shall  become  due 
and  payable  one  year  after  such  notice;  the 
third  Installment,  two  years;  the  fourth  in- 
stallment, three  years;  the  fifth  installment, 
four  years;  the  sixth  installment,  five  years; 
and  the  seventh  Installment  six  years  aft- 
er such  notice;  provided,  however,  that 
the  owner  or  any  person  having  an  Interest 
in  the  property  charged  with  a  tax  bill  may 
pay  the  same  in  full  at  any  time  within 
thirty  days  after  notice  as  aforesaid,  with- 
out interest  and  such  owner  or  person  hav- 
ing an  Interest  may  pay  such  tax  bills  in  full 
at  any  time  by  paying  Interest  thereon  as 
follows:  If  paid  at  or  before  maturity  and 
more  than  thirty  days  after  notice,  as  afore- 
said, at  the  rate  of  six  i>er  cent  per  annum 
from  date  of  notice  to  date  of  payment;  if 
paid  after  maturity  at  the  rate  of  six  per 
cent  per  annum  from  date  of  notice  to  date 
of  maturity,  and  at  the  rate  of  eight  per  cent 
per  annum  from  date  of  maturity  to  date  of 
payment;  aU  interest  shall  be  payable  annual- 
ly from  date  of  notice  of  the  Issuance  of  tax 
blUs.  If  any  installment  of  any  such  special 
tax  bills,  or  any  interest  on  any  installment 
be  not  paid  when  due,  then,  at  the  option  of 
the  holder  thereof,  all  remaining  installments 
shall  become  due  and  collectible,  together 
with  Interest  thereon  as  aforesaid.  Suits 
may  be  brought  to  enforce  the  payment  of 
such  special  tax  bills,  or  any  Installment  or 
installments  thereof,  with  any  interest  due 
on  any  installment,  in  the  manner  herein 
provided  for  the  bringing  of  such  suits  on 
other  special  tax  bills."  Following  this  is  the 
provision  for  the  limitation  of  the  Hen  of  spe- 
cial tax  bills,  in  which  are  the  following  pro- 
visions: "Whenever  any  special  tax  bill  Is- 
sued heretofore,  or  hereafter  to  be  issued,  to 
a  contractor  or  contractors,  shall  be  paid,  it 
shall  be  entered  satisfied  on  the  register  in 
the  comptroller's  office,  and  the  Hen  of  any 
bills  so  Issued  that  is  not  entered  satisfied 
within  two  years  after  its  maturity,  unless 
proceedings  In  law  shall  have  been  commenced 
to  collect  the  same  within  that  time,  and 
shall  still  be  pending  shall  be  destroyed  and 


of  no  effect  against  the  land  charged  there- 
with; provided,  however,  that  where  bills 
are  not  paid  in  installments,  the  lien  thereof 
small  terminate  within  two  years  after  their 
date,  unless  such  proceedings  shall  have  been 
commenced  within  that  time  and  be  still 
pending." 

The  real  contention  over  this  limitation 
clause  turns  upon  the  meaning  of  the  word 
"paid"  in  the  proviso.  To  repeat  that  proviso 
as  written,  it  is:  "That  where  bills  are  not 
paid  in  Installments,  the  Hen  thereof  shall 
terminate  within  two  years  after  their  date, 
unless  such  proceedings  shall  have  been  com- 
menced within  that  time  and  be  still  pend- 
ing." The  date  of  these  bills  was  January  6, 
1906,  notice  of  Issue  served  January  12,  1906, 
and  this  action  instituted  January  11,  1008. 
Construing  the  sections  together,  and  having 
reference  to  the  charter  before  it  was  amend- 
ed, we  agree  with  counsel  for  respondents 
that  this  word  "paid,"'  as  here  used,  should 
be  read  "payable,"  so  that  that  proviso  would 
read:  "That  where  bills  are  iwt  payable  in 
installments,  the  Hen  shall  terminate  within 
two  years  after  their  date."  We  can  give 
the  clause  no  practical  or  sensible  Interpreta- 
tion, unless  It  Is  so  read.  This  section  25  of 
the  charter,  as  It  now  stands,  distinctly  gives 
the  right  of  payment  of  these  assessments  by 
Installments,  which  "shall  be  divided  Into  not 
less  than  three,  nor  more  than  seven,  equal 
parts,"  the  first  Installment  becoming  due  and 
payable  80  days  after  the  notice  of  issue 
thereof,  the  second  installment  becoming  due 
and  payable  one  year  after  notice,  and  the 
subsequent  installments  becoming  due  and 
payable  at  Intervals  of  one  year  thereafter, 
so  that  the  seventh  installment  Is  due  and 
payable  six  years  after  notice  of  issue,  and, 
if  the  bill  is  divided  into  seven  payments,  the 
last  installment  would  be  due  and  payable 
atMut  six  years  after  the  notice  of  the  tax 
bUls.  Therefore,  if  this  proviso  is  to  be  read 
literally,  right  of  action  on  them  would  have 
terminated  or  their  Hen  would  have  fallen 
before  they  were  payable.  That  cannot  be. 
We  may  suppose  this  case:  That  the  debtor 
owner  of  the  property  against  whom  the  tax 
bill  is  issued,  having  the  right  to  pay  in  sev- 
en installments,  has  paid  the  first  within  the 
30  days  after  notice,  the  second  one  year  aft- 
er notice,  the  third  two  years  after  notice, 
the  fourth  three  years  after  notice,  and 
makes  default  In  the  payment  of  the  fifth  In- 
stallment Thereupon,  under  the  law,  the 
sixth  and  seventh  become  due  and  payable, 
but  the  unfortunate  holder  of  the  tax  bills 
has  then  lost  his  Hen  and  cannot  enforce  pay- 
ment of  it,  because  more  than  two  years  have 
elapsed  after  their  date.  That  applies  when 
the  bill  has  been  divided  Into  seven  install- 
ments, which  is  the  maximum  number  allow- 
ed. Marl:  that  the  charter  provision  Is  man- 
datory: "Shall  be  divided  into  not  less  than 
three,  nor  more  than  seven,  equal  parts." 
Suppose  they  are  divided  Into  three  install- 
ments, the  minimum.    The  owner  pays  the 
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last  hour  of  the  last  day  of  the  second  year 
has  elapsed,  and  cannot  be  sued  until  the  be- 
ginning of  the  third  year.  If  sued  then,  as 
more  than  the  two  years  have  elapsed,  suit  is 
barred,  and  the  Hen  of  that  installment  of 
the  tax  bin  lost  Any  such  construction  leads 
to  an  absurdity,  which  most  certainly  Is  not 
to  be  tolerated  any  more  in  the  construction 
of  charter  provisions  and  ordinances  than  in 
statutory  law.  Surely  no  such  result  was 
contemplated  in  the  use.  In  this  proviso,  of 
this  word  "paid."  Following  the  well-settled 
rule  of  construction  that  laws  are  to  l>e  so 
construed  as  to  give  every  part  of  them  ef- 
fect, and  to  carry  out  the  manifest  intention 
of  the  framers  and  makers  of  them,  and  so  as 
to  avoid  an  absurd  result,  we  can  arrive  at 
no  conclusion  other  than  that  this  particular 
word  "paid,"  construing  It  in  connection  with 
the  whole  paragraph,  is  to  be  read  and  con- 
strued as  if  the  word  "payable"  had  been 
used.  That  construction  being  applied  to  the 
case  at  bar,  the  claim  made  as  to  this  ac- 
tion, being  barred,  falls,  and  there  was  no 
error  In  the  action  of  the  trial  court  in  re- 
fusing to  declare  the  law  as  asked  by  the  de- 
fendants on  this  branch  of  the  case. 

In  support  of  their  second  proposition,  that 
the  user  of  the  lots  by  the  owners  made  them 
but  one  lot  for  the  purposes  of  this  assess- 
ment, and  that  but  one  tax  bill  should  have 
been  issued  against  the  property,  instead  of 
separate  bills  for  each  of  the  original  lotjs, 
the  learned  and  experienced  counsel  for  de- 
fendants cite  the  charter  of  the  City  of  St 
Louis  (article  6,  i  14  [Ann.  St  1906,  p.  4854]), 
and  these  cases:  State  ex  rel.  Skralnka  v. 
St  Louis,  211  Mo.  691,  loc.  dt  607,  111  S.  W. 
80;  Paving  Co.  v.  Peck,  186  Mo.  506,  loc.  cit 
516,  85  S.  W.  387;  Wolfort  v.  City  of  St 
Louis,  115  Mo.  139,  loc.  cit  144,  21  S.  W. 
912;  Kemper  v.  King,  11  Mo.  App.  116;  Hill- 
O'Meara  Co.  v.  Sesslnghaua,  106  Mo.  App. 
163,  80  S.  W.  747;  Heman  Construction  Co.  v. 
Loevy,  64  Mo.  App.  430.  This  is  the  real 
point  in  issue;  that  is,  whether  the  user  of 
the  lots  made  them  one  lot  If  so,  the  char- 
ter not  only  requires  that  they  be  assessed 
as  one  lot,  but  that  the  line  for  assessment 
should  have  been  drawn  midway  between 
Warne  and  Mary  avenues,  and  not  at  Mary 
avenue;  In  brief,  only  one-half  and  not  all, 
of  their  area  should  have  been  included  for 
purposes  of  assessment  for  the  improvement 
of  Wame  avenue. 

The  third  proposition  advanced  by  counsel 
for  appellants,  that  the  undisputed  evidence 
In  the  case  shows  that  the  improvements 
erected  upon  the  consolidated  lots,  made  up 
of  the  four  lots,  had  a  frontage  on  Floris- 
sant avenue  and  not  on  Wame  avenue,  and 
that  It  was  therefore  Improper  in  defining 
the  taxing  district  for  the  improvement  on 
Warne  avenue  to  include  the  whole  of  the 
lot  to  Mary  avenue,  but  that  a  line  should  be 


timately  connected  with  the  above  proposi- 
tion that  we  will  discuss  them  together.  As 
specifically  in  support  of  this,  the  case  of 
Collie;-  Est  v.  Western  Pav.  &  Supply  Ca, 
180  Mo.  362.  79  S.  W.  947,  is  cited.  An  exam- 
ination of  this,  as  well  as  of  the  other  cases 
above  cited,  falls  to  convince  us  that  the 
action  of  the  lower  court  In  giving  and  refus- 
ing the  declarations  of  law  covering  this 
branch  of  the  case,  and  in  finding  contrary 
to  the  contention  of  counsel  for  appellants, 
was  erroneous.  With  the  plat,  and  with  the 
testimony  of  the  witnesses  before  It  on  the 
question  of  user,  it  was  a  question  of  fact 
for  the  trial  court  to  determine  whether  the 
user  bad  changed  the  lots  from  four  lots, 
as  platted,  into  one  lot  In  the  instructions 
given,  both  for  the  plaintiffs  and  the  defend- 
ants, the  trial  Judge  distinctly  recognized  aa 
law  that  user  could  eftect  such  a  change; 
that  they  must  be  treated  as  one  for  the  pur- 
poses of  the  issue  of  special  tax  bills,  when 
they  are  In  fact  used  as  one  lot  This  Is  an 
action  at  law.  It  was  so  treated  by  the 
court  and  the  parties.  Hence  the  conclusion 
of  the  court  on  the  facta.  If  that  conclusion 
Is  supported  by  substantial  testimony,  is 
conclusive  upon  this  court  The  principles  of 
law  announced  In  the  Collier  and  Skralnka 
Cases  were,  in  our  opinion,  followed  in  this 
case;  the  court.  In  the  case  at  bar,  finding, 
on  the  facts,  that  the  lots  were  to  be  assess- 
ed as  four  lots,  and  that  the  evidence  of  user 
had  not  altered  the  situation.  In  the  Oollier 
Case,  on  the  facts  there  in  evidence,  a  dif- 
ferent conclusion  was  reached.  So  that  we 
think  that,  in  disposing  of  this  case,  the  tri- 
al court  was  In  entire  harmony  with  the  law 
as  handed  down  in  this  and  In  the  other 
cases  cited. 

Complaint  Is  made  of  the  rpfnsnl  to  give 
the  declaration  of  law  asked  by  defendants 
and  marked  In  the  foregoing  statement  (4). 
If  this  case  had  been  tried  before  a  Jury. 
it  Is  possible  that  defendants  would  have 
been  entitled  to  have  had  that  given  as  an 
Instruction.  The  parties  have  a  right  to 
have  the  Jury  fully  Instructed  on  their  theory 
of  the  law;  but  this  was  a  trial  before  the 
court  without  a  Jury,  and  when  it  appears, 
as  it  does  in  this  case,  that  the  trial  Judge 
has  a  correct  conception  of  the  law  as  ap- 
plicable to  the  case  on  trial,  and  has  correct- 
ly applied  it,  mere  failure  to  give  specific 
declarations,  the  principle  covered  by  which 
Is  embodied  in  declarations  given,  is  not 
ground  for  reversal.  It  must  appear,  to 
warrant  reversal  for  failure  to  give  a  dec- 
laration of  law  asked,  that  the  principle 
covered  by  the  declaration  bad  either  not 
been  given  in  other  declarations,  or  had  been 
incorrectly  declared;  that  the  refusal- of  the 
declaration  shows  that  the  trial  Judge  mis- 
conceived the  law.  That  was  not  the  case 
here.     The  trial  Judge  recognised  through 
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the  trial,  and  by  the  declarations  he  did  give, 
the  principle  covered  by  this  fourth  refused 
instruction. 

It  is  suggested  by  counsel  for  reispondents, 
in  his  very  fair  argument,  that  the  defense 
that  one  tax  bill  should  have  t>een  issued, 
Instead  of  four,  was  not  raised  in  the  answer 
of  appeUants,  and  cannot  be  coDsldered  on 
appeal.  While  citing  several  authorities 
claimed  to  be  in  support  of  this  proposition, 
counsel  very  frankly  cites  us  to  Cushlng  v. 
Powell,  130  Mo.  App.  576,  loc.  clt  579,  109 
S.  W.  1054,  1055.  An  examination  of  that 
case  shows  that  in  an  exceedingly  well-con- 
sidered opinion  by  Judge  Ellison,  of  the 
Kansas  City  Ck>nrt  of  Appeals,  that  learned 
Jurist  holds  that  a  defense  of  the  character 
here  referred  to  is  admissible  under  the  gen- 
eral issue.  Referring  to  pleading  in  connec- 
tion with  these  special  tax  bill  cases.  Judge 
Ellison  says :  "In  this  case  it  was  necessary 
for  plaintifT  to  prove  that  he  had  a  valid 
Uen  subject  to  enforcement  against  defend- 
ant's property.  It  took,  of  course,  several 
proper  steps  or  legal  proceedings  to  finally 
take  the  form  of  a  tax  bill  as  a  valid  lien 
on  the  defendant's  property.  The  omission 
of  these  would  prevent  the  proceeding  ripen- 
ing Into  a  valid  tax  bill  and  lien — would 
show  that  the  lien  and  bill  never  had  arisen 
or  been  brought  into  existence.  Therefore 
a  general  denial  should  let  in  such  evidence." 
We  think  that  an  application  of  the  rule  here 
so  clearly  set  out  answers  the  suggestion  of 
counsel  for  respondent.  This  is  a  minor  con- 
sideration, however. 

We  have  not  undertaken  to  go  into  a 
lengthy  discussion  or  analysis  of  the  cases 
cited,  or  into  the  matter  of  special  tax  bills. 
The  law  in  this  state  In  relation  to  these 
matters  of  street  improvements  and  of  the 
assessment  of  property  for  payment  thereof 
may  be  said  to  be  fairly  well  settled.  It 
certainly  is  so  far  as  concerns  the  main  ques- 
tion in  this  case.  Even  if  we  had  the  power 
to  disturb  the  finding  of  the  trial  court  on 
the  question  of  the  weight  of  evidence,  we 
would  not  be  disposed  to  do  so  in  a  case 
of  this  character,  having  in  mind  the  great 
importance  to  the  people  of  the  city  of  St 
Louis,  and,  for  that  matter,  the  people  of 
the  various  cities  of  the  state,  in  which  pub- 
lic improvements  are  being  made,  of  not  only 
not  overturning  or  disturbing  tax  bills,  on 
doubtful  or  debatable  grounds,  but  of  hold- 
ing fast  to  the  law  declared.  Not  only  should 
there  be  stability  of  decision  in  this  class 
of  cases,  but  the  bills  for  public  works,  is- 
sued by  public  servants,  should  carry  with 
them  at  least  some  presumption  that  the 
officers  charged  with  the  duty  of  issuing 
them  have  correctly  discharged  that  duty. 
The  contractor  does  not  make  out  these  bills. 
They  are  made  out  by  officers  of  the  public. 
On  the  ability  of  the  contractors  to  collect 
on  these  bills,  when  so  made,  depends,  not 


only  the  making  of  Improvements  them- 
selves, but  the  cost  of  the  Improvements  to 
the  property  owners,  as  also  the  general  pub- 
lic. If  these  tax  bills  are  to  be  overthrown 
for  slight  cause,  and  on  doubtful  evidence, 
or  on  strained  and  technical  construction  of 
the  law  itself,  the  consequences  are  almost 
disastrous.  They  thereby  become  so  discred- 
ited and  so  much  under  suspicion  that  re- 
sponsible parties  will  be  loth  to  enter  upon 
contracts  for  public  work.  Few  contractors 
can  carry  on  great  public  works  entirely 
with  their  own  funds,  and  they  must  bor- 
row. The  banks  and  financial  Institutions 
will  be  loth  to  loan  or  to  make  advances  to 
contractors  on  account  of  anticipated  pay- 
ment which  must  be  made  out  of  these  tax 
bills,  and  the  uncertainty  connected  with  the 
payment  of  the  bills  will  not  only  hinder 
public  improvements,  but  largely  enhance  the 
price  of  these  improvements  themselves. 

If  therefore  this  was  a  doubtful  case  on 
the  evidence,  and  on  that  the  learned  trial 
Judge  has  concluded  us,  and  inasmuch  as 
there  is  no- pretense  that  this  Improvement 
was  not  made  on  Wame  avenue,  and  no  pre- 
tense that  It  was  not  made  in  accordance 
with  contract,  and  at  fair  and  reasonable 
prices,  and  as  It  was  an  improvement  that 
undoubtedly  went  to  the  enhancement  of  the 
value  of  the  property  of  these  defendants, 
none  of  which  matters,  however,  are  open  to 
inquiry  in  this  case,  for  it  stands  on  the 
tax  bills  alone,  we  would  decline  to  disturb 
the  finding  of  the  lower  court,  and  it  is  af- 
firmed.    All  concur. 


WILLIAMSON  V.   WABASH  R.  CO. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Nov.  15,  1909.    Rehearing  Denied 

Dec.  6,  1909.) 

1.  Evidence  (5  586*)— Positive  and  Nboa- 
TivE  Testimony— Relative  Value. 

Probative  force  is  accorded  to  negative  tes- 
timony, where  tlie  opportunity  of  the  witnesses 
to  receive  knowledge  of  the  fact  is  approximate- 
ly equal  to  that  of  witnesses  who  give  positive 
testimony  concerning  it,  but  where,  because  of 
an  impaired  sense  or  of  an  admitted  lack  of  at- 
tention, the  opportunity  of  the  witness  who  did 
not  see  or  bear  is  not  equal  to  that  of  a  wit- 
ness who  did,  the  testimony  of  the  former  Is 
devoid   of  evidentiary  strength. 

[Ed.    Note.— For   other  cases,    see   Evidence, 
Cent.  Dig.  §§  2432-2435;    Dec.  Dig.  §  580.*] 

2.  Masteb  and  Servant  (§  236*)— Injtjbt  or 
Section  Hand — Neolioence. 

Where  plaintiff,  a  section  hand,  was  upon 
the  track  trying  to  remove  a  band  car  knowing 
that  a  regular  train  was  approaching  which 
would  assert  a  right  of  way  over  him  and  bis 
hand  car,  and  there  was  nothing  to  keep  him 
on  the  track  but  his  own  heedlessness  or  pre- 
occupation, and  he  had  not  the  slightest  excuse 
for  remaining  there  until  the  train  knocked  him 
off,  he  was  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  739;    Dec  Dig.  |  236.*] 
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3.  Mabtxb  and  Skbvant  (§  248*)— Injubt  to 
Section  Hand  —  Knowlidqe  or  Pkbil  — 

HUUANITABIAN     DOCTBINI. 

When  an  engineer  sees  a  section  hand  at 
woik  on  tlie  track,  tliere  is  nothing  to  sugeest 
to  the  engineer  that  he  is  oblivious  to  his  aan- 
ser,  and  will  not  step  off  in  time  to  avoid  be- 
ing struck,  but,  where  there  is  that  in  the  ap- 
pearance of  the  section  hand  which  indicates 
the  existence  of  real  peril,  the  engineer  should 
exert  himself  to  avoid  injuring  the  man,  and 
in  such  a  case  the  humanitarian  doctrine  is  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  801-804;  Dec.  Dig.  { 
248.*J 

4.  Master  and  Sebvant  ({  289*)— Injubt  to 
Section  Hand  —  Knowusdoe  of  Pebil— 
Humanitarian  Dootbine. 

Defendant's  engineer  while  600  feet  away 
discovered  that  plaiutitt,  a  section  man,  had 
his  feet  against  one  of  the  rails,  and  his  body 
extended  almost  horizontally  across  the  track, 
endeavoring  to  lift  a  hand  car  from  the  track 
with  his  shoulder.  Plaintiff's  position  was  ex- 
tremely awkward,  and  it  would  require  some 
time  and  effort  to  extract  himsell  A  collision 
with  the  hand  car  could  not  be  avoided,  but 
there  was  ample  time  to  whistle  the  danger  sig- 
nal, and,  had  plaintiff  heeded  it,  he  could  have 
escaped.  Held  that,  notwithstanding  plaintiff's 
negligence,  he  was  entitled  to  go  to  the  jury 
on  the  issue  of  last  clear  chance  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1132 ;    Dec.  Dig.  t  289.*] 

5.  TBIAL  <8   191*)— iHSTBUCTIONfl. 

Where  the  court  in  charging  the  jury  as- 
sumed that  plaintiff,  a  section  hand,  injured 
from  being  struck  by  a  train,  had  no  knowledge 
of  the  near  approach  of  the  train  and  of  his 
peril,  these  being  controverted  facts  and  both 
material,  the  instruction  was  erroneous,  it  be- 
in^  a  question  for  the  ju]?  whether  he  was  ob- 
livious to  his  peril,  and,  if  he  knew  of  bis  peril, 
the  jury  might  find  that  he  wantonly  exposed 
himself,  thereby  losiug  the  protection  of  the 
humanitarian  doctrine. 

[E2d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $  430;    Dec.  Dig.  §  191.*] 

Appeal  from  Circuit  Court,  Randolph 
County;   A.  H.  Waller,  Judge. 

Action  by  WilUam  Williamson  against  the 
Wabash  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

J.  L.  Mlnnis  and  Robertson  &  Robertson, 
for  appellant.    M.  J.  Lilly,  for  respondent 

JOHNSON,  J.  This  suit  Is  for  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant  Ver- 
dict and  judgment  were  for  plaintiff  In  the 
sum  of  $3,500,  and  the  cause  is  here  on  the 
appeal  of  defendant. 

The  Injury  occurred  about  5  o'clock  p.  m. 
April  13,  1908,  at  a  point  on  defendant's  rail- 
road about  1%  miles  south  of  Cairo.  Plain- 
tiff was  a  section  hand  in  the  service  of  de- 
fendant on  the  section  between  Cairo  and  Mo- 
berly.  The  gang  had  been  working  attout 
1,000  feet  north  of  the  place  of  the  injury.  A 
south-bound  regular  freight  train,  some  time 
overdue,  was  observed  by  the  foreman  to  ar- 
rive at  Cairo,  whereupon  he  ordered  some  of 
the  men  to  go  for  the  hand  car  which  was  on 


a  dump  some  distance  north.  Wben  the 
men  returned  with  the  hand  car,  the  foreman 
ordered  plaintiff  and  another  hand  to  load 
the  tools  on  the  car,  and  take  it  south  to 
another  diunp.  According  to  the  testimony 
of  plaintiff,  the  foreman  said:  "Tou  take  this 
hand  car  down  there,  and  put  the  tools  on  It 
and  set  It  off  the  track,  but  put  all  the  tools 
on  It  first  and  set  it  off.  No.  70  (the  freight 
train)  Is  up  there.  I  think  you  have  plenty 
of  time."  In  obedience  to  this  order,  plain- 
tiff and  his  fellow  worlunan,  after  the  car 
was  loaded,  ran  It  down  to  the  place  Indi- 
cated, and  proceeded  to  remove  It  to  the 
dump  which  was  on  the  west  side  ot  the 
track.  They  lifted  and  pushed  the  forward 
end  of  the  car  around  to  the  dump,  and  then 
plaintiff  went  around  to  the  rear  end  to  push 
the  car  westward  until  it  would  clear  the 
track.  To  do  this  he  was  compelled  to  take 
a  position  between  the  rails.  In  pushing  the 
car  westward  the  rear  wheels  became  stuck 
or  obstructed  In  some  way,  retarding  the 
clearing  of  the  track.  Plaintiff  testified :  "I 
was  trying  to  get  the  car  off  the  track,  and 
I  had  my  head  down  klnda,  and  was  trying 
to  lift  the  car  up,  and  it  got  caught  some 
way.  I  don't  Itnow  how.  I  had  my  head 
down  looking  under  the  car  trying  to  raise 
It  up.  I  was  trying  to  raise  the  car  up  to  get 
it  off  the  track,  •  •  •  and  the  first  thing 
I  knowed  I  didn't  know  nothing."  At  this 
time  the  locomotive  collided  with  the  hand 
car,  and  plaintiff  was  struck  and  severely  in- 
jured. In  their  argument  on  the  demurrer 
to  the  evidence  counsel  for  defendant  earnest- 
ly contend  that  plaintiff  was  guilty  of  negli- 
gence in  law  which  directly  caused  or  at 
least  contributed  to  his  Injury ;  and,  further, 
they  argue  that  the  facts  and  circumstances 
In  their  aspect  most  favorable  to  plaintiff  dis- 
close no  cause  of  action  under  the  "humani- 
tarian doctrine." 

Facts  and  circumstances  in  evidence  which 
are  pertinent  to  the  questions  argued  thus 
may  be  stated :  Plaintiff  says,  in  substance, 
that  he  did  not  see  the  train  at  any  time,  did 
not  know  It  was  so  near  at  hand  when  he 
was  striving  to  push  the  hand  car  off  the 
track,  and  did  not  hear  any  warning  of  its 
approach.  He  does  admit  the  foreman  told 
him  the  train  was  coming,  and  on  cross-ex- 
amination testified:  "Q.  Tou  were  working 
as  fast  as  you  could?  A.  Supposed  to  l>e.  Q. 
What  were  you  taking  that  car  off  for?  A. 
For  No.  70.  Q.  No.  70  that  was  coming?  A. 
Yes,  sir."  The  dump  to  which  plaintiff  was 
trying  to  move  the  hand  car  was  quite  near 
the  whistling  post  for  a  road  crossing  some 
distance  south.  All  the  witnesses  introduced 
by  plaintiff,  except  plaintiff  himself  and  one 
other,  state  the  whistle  sounded  the  road 
crossing  signal  when  the  locomotive  was 
about  600  feet  north  of  the  dump.  Plaintiff 
and  this  witness  say  they  did  not  hear  the 
whistle,  but  plaintiff  attempts  to  exonerate 
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himself  from  the  imputation  of  neglecting  his 
own  safety  by  the  claim  that  he  had  become 
engrossed  in  his  work,  and  the  other  witness 
admitted  on  cross-examination  that  he  is 
"pretty  hard  of  hearing,"  and  "was  absorb- 
ed In  his  work."  The  country  through  which 
the  train  was  running  is  an  open  prairie,  and 
the  train  was  going  up  a  slight  grade  in  ap- 
proaching the  hand  car.  At  the  point  wtiere 
the  engine  whistled  for  the  crossing  there  is 
a  slight  curve  in  the  track.  The  engineer  in- 
troduced as  a  witness  testified:  "As  I  ap- 
proached the  curve,  I  could  see  right  straight 
across,  and  could  see  the  whistling  board,  and 
could  see  the  hand  car  setting  on  the  dump 
and  the  whistling  t)oard  in  the  middle,  setting 
in  the  middle,  and  that  put  me  of  the  opin- 
ion that  it  was  in  the  clear.  As  I  approached 
a  little  closer,  I  saw  that  it  was  not  In  the 
clear,  and  I  went  around  the  curve  a  little 
bit  further  and  saw  this  hand  car,  about  600 
feet  from  the  whistling  board,  and  the  very 
minute  I  saw  the  man  on  the  track,  and  he 
was  laying  down  with  is  left  shoulder  against 
the  hand  car  and  his  feet  up  against  the  op- 
posite rail,  trying  to  push  the  hand  car  over, 
and,  as  soon  as  I  seen  him,  I  shut  off  the 
steam,  and  put  on  the  emergency,  and  give 
the  whistle,  two  longs  and  two  shorts.  He 
was  laying  with  his  left  shoulder  agalast  that 
hand  car,  and  looking  me  straight  in  the 
eye.  Q.  When  you  saw  him  in  that  position, 
yon  did  what,  Mr.  Moeller?  A.  Shut  off  the 
steam,  throwed  the  brake  and  emergency,  and 
give  the  whistle.  Q.  Two  longs  and  two 
shorts,  I  believe  you  said?  A.  Yes,  sir.  Q. 
How  far  were  you  from  the  men  when  you 
gave  the  whistle?  A.  500  or  600  feet.  Q. 
How  far  was  you  when  you  got  through  giv- 
ing the  whistle?  A.  I  Judge  I  would  be  400 
or  500  feet.  I  suppose  I  must  have  run  about 
that  Q.  The  car  was  cross-ways  the  track, 
and  he  was  down  with  his  feet  against  the 
opposite  rail?  A.  With  his  shoulder  against 
the  hand  car.  Q.  He  was  shoving,  and  he 
had  his  face  turned  toward  the  engine?  A- 
Yes,  sir ;  looking  me  in  the  eye.  Q.  Did  you 
stop  as  quick  as  you  could?  A.  Yes,  sir.  Q. 
WeU.  A.  When  I  found  out  that  he  was  not 
going  to  get  off  the  track,  I  stuck  my  head 
out  of  the  window  and  waved  at  him  and 
hollered  at  him  as  loud  as  I  could,  and  then 
he  raised  to  his  feet,  and,  instead  of  going 
this  way  (indicating),  he  backed  up,  and  I 
went  underneath  the  car  with  the  pilot  and 
struck  him.  •  *  •  Q.  When  he  was  on  the 
ground  as  you  have  testified  that  he  was, 
with  his  feet  against  the  rail  and  his  shoul- 
der against  the  hand  car,  you  were  only  60 
feet  from  him,  60  feet  away?  A.  Just  about; 
yes.  Q.  How  long  had  he  been  in  that  posi- 
tion? A.  He  was  trying  to  push  the  hand 
car.  Q.  Was  that  the  position  in  which  you 
first  discovered  him?  A.  Yes,  sir.  Q.  After 
yon  discovered  his  peril,  instead  of  continu- 
ing to  sound  the  whistle,  you  stuck  your  head 
out  of  the  cab  and  hollered  at  him.  A.  I  hol- 
lered and  whistled  for  him."    Other  witness- 


es for  plaintiff  who  were  paying  close  atten- 
tion deny  that  any  warning  was  given  by  the 
whistle  after  the  crossing  signal. 

We  shall  assume,  as  conclusively  proved 
by  evidence  Introduced  by  plaintiff,  that  the 
crossing  signal  was  given  when  the  locomo- 
tive was  not  more  than  600  feet  from  the 
hand  car,  and  was  in  plain  view.  The  state- 
ments of  plaintiff  and  his  witness  of  defect- 
ive bearing  are  valueless,  and  cannot  be 
suffered  to  raise  an  issue  of  fact  We  ac- 
cord probative  force  to  negative  testimony 
where  the  opportunity  of  the  witnesses  to 
receive  knowledge  of  the  fact  is  approxi- 
mately equal  to  that  of  witnesses  who  give 
positive  testimony  concerning  it  Butler  v. 
RaUway,  117  Mo.  App.  354,  93  S.  W.  877. 
But  where,  because  of  an  Impaired  sense 
or  of  an  admitted  lack  of  attention,  it  is 
apparent  that  the  opportunity  of  the  witness 
who  did  not  see  or  hear  is  unequal  to  that 
of  the  witness  who  did  see  or  bear,  the  tes- 
timony of  the  former  should  be  rejected  as 
wholly  devoid  of  evidentiary  strength.  The 
rule  thus  is  stated  in  2  Moore  on  Facts,  { 
1188:  "If  a  credible  witness  with  apparently 
adequate  opportunity  for  observation  testifies 
to  the  occurrence  of  a  fact  no  conflict  arises 
by  the  testimony  of  other  witnesses  that 
they  were  cognizant  of  the  occurrence,  where 
the  latter  witnesses'  opportunities  for  ol>ser- 
vation  are  not  stated,  or  where  it  affirmative- 
ly appears  that  their  situation  was  such  or 
Uieir  attention  was  so  engrossed  with  other 
matters  that  they  probably  would  not  have 
observed  the  fact  U  it  had  occurred,  or  where 
their  opportunities  were  not  co-extensive 
with  those  of  the  witnesses  who  testify  posi- 
tively to  the  fact"  But  we  shall  treat  as 
an  issue  of  fact  the  statement  of  the  engi- 
neer that  he  sounded  the  whistle  when  the 
engine  was  about  60  feet  from  the  hand  car, 
since  that  statement  is  contradicted  by  the 
testimony  of  witnesses  who  were  giving  at- 
tention and  whose  opportunity  to  know  the 
real  fact  was  equal  to  that  of  the  engineer. 
Therefore,  for  the  purposes  of  the  demurrer 
to  the  evidence,  we  shall  assume  that  the 
crossing  signal  was  given,  and  that  the 
whistle  was  not  sounded  again  before  the 
collision.  That  the  peril  of  plaintiff  was 
created  by  his  own  negligence  is  a  conclusion 
not  open  to  serious  doubt  As  a  section  hand 
tt  was  his  duty  to  be  on  the  lookout  for 
trains,  and  to  keep  out  of  their  way,  and  he 
"had  no  right  to  become  so  engrossed  in  his 
work  as  to  become  heedless  of  his  danger 
and  as  not  to  take  proper  precautions  to 
observe  the  approach  of  trains."  Sissel  v. 
Railroad,  214  Mo.,  loc.  clt  528.  113  S.  W. 
1107;  Clancy  v.  Transit  Co.,  192  Mo.,  loc.  clt 
G57,  01  S.  W.  522.  The  prime  object  of 
the  operators  of  a  railroad  is — or  at  least 
should  be— the  service  of  the  public.  The 
business  is  highly  complex,  and  calls  for  a 
strict  adherence  to  system  and  discipline. 
Trains  in  the  service  of  the  public  must  be 
run  on  schedule,  and  not  be  impeded  by  track 
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over  him  and  his  hand  car.  There  was  noth- 
ing to  keep  him  on  the  track  but  bis  own 
heedlessness  or  preoccupation,  and  be  had 
not  the  slightest  excuse  for  remaining  there 
until  the  train  knocked  him  off.  His  peril 
was  the  result  of  his  own  negligence. 

But  counsel  for  plaintiff  have  not  made  the 
mistake  of  basing  their  cause  of  action  on 
negligence  that  might  be  made  inocuous  by 
contributory  negligence.  They  argue  that 
their  dlent  acted  in  a  proper  manner,  but 
In  the  petition,  evidence,  and  instructions 
they  plant  plaintitTs  case  squarely  on  the 
humanitarian  doctrine;  and  the  principal 
question  for  our  decision  is  whether  or  not 
they  have  made  out  a  case  under  the  prin- 
ciple and  rules  of  that  doctrine.  Were  it 
not  for  the  testimony  of  the  engineer,  we 
would  declare  that  plaintiff  had  no  case. 
As  was  said  by  the  Supreme  Court  In  Evans 
V.  Railroad,  178  Mo.,  loc.  clt  517,  77  S.  W. 
518,  quoted  approvingly  In  Sissel  v.  Rail- 
road, supra:  "It  will  not  do  to  apply  this 
rule  in  all  its  strictness  to  sectionmen  whose 
business  It  Is  to  work  upon  and  keep  in  re- 
pair railroad  tracks,  for  they  are  supposed 
to  look  after  their  own  personal  safety,  and 
to  know  of  the  time  at  which  trains  pass, 
to  look  for  them  and  see  them,  and  to  move 
out  of  the  way.  It  is  of  common  knowledge 
that  these  men  often  voluntarily  wait  until 
trains  get  dangerously  close  to  them,  and 
then  step  out  of  danger  and  let  them  pass 
by,  and  to  require  trains  to  stop  upon  all 
such  occasions  when  sectionmen  are  discov- 
ered at  work  on  the  track  would  not  only  be 
Imposing  upon  railroads  unjust  burdens,  but 
would  greatly  interfere  with  traffic  and  trav- 
el." When  an  engineer  sees  a  section  hand 
at  work  on  the  track  and  has  good  reason 
to  believe  the  man  is  aware  of  the  approach 
of  the  train,  there  Is  in  the  bare  fact  that 
the  man  remains  on  the  track  until  the  very 
last  Instant  nothing  to  suggest  to  the  engi- 
neer that  he  is  oblivious  to  his  danger,  and 
will  not  step  off  in  time  to  avoid  being 
struck;  but,  whenever  there  is  that  In  the 
appearance  of  the  section  hand  that  would 
indicate  the  existence  of  real  peril,  the  engi- 
neer should  exert  himself  to  avoid  injuring 
the  man.  In  such  situation  the  facts  that 
the  man  is  a  section  hand,  and,  in  the  exer- 
cise of  his  duty,  should  get  out  of  the  way, 
sink  into  inslgniflcance,  and  give  way  to 
the  all  controlling  fact  that  a  human  being 
is  In  peril,  and  the  engineer  has  the  means 
at  hand  for  saving  him.  The  engineer  saya 
that,  when  plaintiff  was  600  feet  away,  he 
discovered  that  plaintiff  had  his  feet  planted 
against  the  east  rail  and  his  body  extended 


looking  towards  the  train,  but,  be  this  as  it 
may,  plaintiff  was  in  an  extremely  awtwanl 
position,  one  from  which  It  would  require 
some  time  and  effort  to  extricate  himself. 
He  was  not  in  the  situation  of  a  person  who 
has  but  a  step  or  two  to  take  to  reach  safe- 
ty, and  we  think  it  was  for  the  Jury  to  say 
whether  or  not  there  was  an  appearance  of 
peril  to  a  reasonably  careful  and  humane 
man  in  the  position  of  the  engineer.  If  there 
was,  the  engineer  should  have  made  reason- 
able use  of  the  means  at  his  command  to 
save  this  foolish  person.  It  appears  that 
he  could  not  avoid  a  collision  with  the  hand 
car,  but  it  also  appears  that  he  had  ample 
opportunity  to  whistle  the  danger  signal. 
Had  he  done  so,  the  Inference  Is  reasonable 
that  plaintiff  would  have  heeded  the  warn- 
ing and  escaped.  We  conclude  that,  despite 
his  own  negligence,  plaintiff  was  entitled  to 
go  to  the  jury  on  the  Issue  of  last  chance 
negligence. 

But  the  judgment  must  be  reversed  and 
the  cause  remanded  on  account  of  prejudi- 
cial error  In  the  first  instruction  given  at 
the  request  of  plaintiff.  In  that  instruction 
the  court  assumes  as  proved  the  fact  that 
plaintiff  had  no  knowledge  of  the  near  ap- 
proach of  the  train  and  of  his  peril.  These 
were  controverted  facts  and  both  were  ma- 
terial. If,  as  the  engineer  says,  plaintiff 
was  looking  at  the  approaching  train  and 
had  time  to  escape,  it  is,  at  least,  a  question 
of  fact  for  the  Jury  whether  he  was  oblivious 
to  his  peril ;  and.  If  be  had  knowledge  of  the 
real  extent  of  his  peril,  his  act  in  remaining 
therein  would  entitle  the  Jury  to  find  that 
he  wantonly  exposed  himself  to  a  danger 
of  which  he  bad  full  knowledge  and  from 
which  be  could  have  escaped.  The  beneficent 
principle  of  the  humanitarian  doctrine  is 
for  the  protection  of  the  negligent  and  care- 
less, and  not  of  the  wanton.  To  illustrate, 
suppose  a  man  were  to  throw  himself  in 
front  of  a  train  with  the  Intention  of  com- 
mitting suicide,  would  not  conclusive  proof 
of  that  fact  end  all  question  of  responslbll- 
ity,  regardless  of  whether  or  not  the  engi- 
neer might  have  stopped  the  train?  And  la 
this  case  it  may  be  asked — end  there  could 
be  but  one  answer  to  the  question— what 
would  have  been'  the  use  of  sig^ialing  a 
danger  to  plaintiff  of  the  existence  of  which 
he  already  had  full  knowledge?  The  facts 
assumed  by  the  court  were  of  the  very  mar- 
row of  the  case,  and  should  have  been  includ- 
ed among  the  facts  In  Issue. 

For  this  error,  the  Judgment  Is  reversed 
and  the  cause  remanded.    All  concur. 


(Kansas    City    Court    of    Appeals.      Missoan. 

Nov.  15,  1909.     Rehearing  Denied 

Dec.    6,    1900.) 

1.  DivoBCE  (8  298*)— Ctjstodt  of  Chiloben 
— Pabamount  Considebation. 

In  awarding  tbe  custody  of  children  in 
divorce  proceedings,  the  wishes  of  the  parents 
should  only  receive  a  subordinate  consideration ; 
tbe  paramount  consideration  being  the  welfare 
of  the  child. 

[EM.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  t  781;    Dec.  Dig.  §  298.*] 

2.  Husband  and  Wife  (8  278*)— Gontbact 

OF    SEPABATION— BNFOBCEABIUrr. 

A  contract  between  husband  and  wife,  by 
which  they  agree  to  live  apart  and  which  dis- 
poses of  the  custody  of  the  children,  will  not 
be  enforced. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  SS  1046-1053;  Dec.  Dig.  | 
278;*   Contracts,  Cent  Dig.  H  515,  517.] 

3.  DivoBCK  (§  312*)  —  Appeal  —  Oboss-Peti- 

TION— AlXEQATIONS— PBESTJMPTIONS. 

Where  the  husband's  cross-petition  in  a 
suit  for  divorce  alleged  many  acts  of  miscon- 
duct on  the  part  of  the  wife,  but  did  not  specif- 
ically charge  adultery,  it  will  be  presumed,  on 
tbe  wife's  appeal  from  a  modification  of  the  de- 
cree as  to  custody  of  the  children,  that  the  de- 
cree given  the  husband  did  not  include  a  finding 
that  the  wife  was  an  adulteress. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  S  312.*] 

4.  WoBDs   AND   Phrases— Fitness   of  Pab- 
ENT— "Depbaved.  " 

A  person  is  depraved  when  he  is  generally 
bad,  is  wicked  in  mind  and  heart,  loves  evil 
rather  than  good,  and,  though  a  single  act  of 
adultery  may  be  considered  strong  evidence  of 
depravity,  it  is  not  couclusive. 
6.  DivoBCE  (8  298*)— CusTODT  of  Childben 
— Depbavity  of  Pabent. 

Plaintiff,  a  divorced  woman,  spent  the  two 
nights  previous  to  her  marriage  with  her  pres- 
ent husband  in  a  hotel  with  him ;  they  having 
registered  as  husband  and  wife.  Since  her  mar- 
riage she  had  been  leading  a  good  life.  Held, 
that  her  relation  with  her  present  husband 
should  be  regarded  as  a  single  transgression, 
and  not  such  a  manifestation  of  a  depraved  dis- 
position, as  to  render  her  unfit  to  retain  the 
custody  of  an  11  year  old  daughter  of  the  for- 
mer   marriage. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  $  784;    Dec.  Dig.  «  298.*] 

Appeal  from  Circuit  Court,  Carroll  County ; 
John  P.  Butler,  Judge. 

Laura  Knepper,  now  Laura  Knepper  Huck- 
leberry, against  Frank  Knepper.  From  a 
Judgment  modifying  a  decree  of  divorce, 
plaintiff  appeals.    Reversed. 

James  F.  Graham  and  Jones  &  Conkling, 
for  appellant  Lozier,  Morris  &  Atwood,  for 
respondent 

JOHNSON,  J.  The  issue  before  ns  Is  rais- 
ed by  the  divorced  parents  of  Allie  Knepper,  a 
female  minor,  now  11  years  old.  The  ap- 
peal is  prosecuted  by  the  mother  from  a  Judg- 
ment modifying  the  decree  of  divorce  in  which 
the  custody  of  the  child  was  awarded  tbe 
mother.  After  their  marriage,  tbe  parties 
lived  together  as  husband  and  wife  until  Feb- 


Doy  ana  a  gin,  escaoiisnea  ner  nome  at  jaos- 
wortb.  Before  the  separation,  the  parties 
lived  on  a  farm  south  of  Boswoxth.  They 
sold  the  farm  to  J.  G.  Huckleberry,  and  also 
disposed  of  their  personal  property  prepar- 
atory to  the  separation.  On  the  15th  of  Feb- 
ruary, 1907,  they  entered  Into  a  written  con- 
tract by  tbe  terms  of  which  they  agreed  to 
live  apart  and  settled  all  questions  relating 
to  the  division  of  their  property.  That  con- 
tract contained  the  agreement  that  the  moth- 
er should  have  the  custody  of  tbe  children  for 
two  years,  after  which  she  should  retain  tbe 
little  girl,  and  tbe  boy  should  go  to  tbe  fa- 
ther. Plaintiff  then  Instituted  the  present 
suit  In  the  petition  she  alleged  certain  in- 
dignities committed  againfst  ber  by  defend- 
ant and  prayed  for  a  divorce,  and  for  the 
custody  of  the  children,  but  did  not  pray  for 
alimony.  Defendant  filed  an  answer  and 
cross-petition,  In  which  be  alleged  acts  of  mis- 
conduct on  the  part  of  plaintiff,  chiefly  acts 
whl(<b,  if  true,  inculpated  plaintiff  with  Huck- 
leberry. When  the  cause  came  to  trial  in 
September,  1907,  plaintiff  dismissed  her  peti- 
tion, the  court  heard  the  evidence  introduced 
by  defendant  and  decreed  "that  the  defend- 
ant, E'rank  Knepper,  be  divorced  from  tbe 
bonds  of  matrimony  contracted  with  the 
plaintiff,  Laura  Knepper,  and  be  forever  freed 
from  the  obligations  of  said  marriage.  It  is 
further  ordered  that  plaintiff,  Laura  Knep- 
per, have  the  care  and  custody  of  Allie  Knep- 
per, minor  child  bom  of  said  marriage,  and 
that  defendant  have  the  care  and  custody  of 
Warren  Knepper,  minor  child  bom  of  said 
marriage,  and  that  each  party  pay  one-half 
the  costs."  On  March  18,  1908,  defendant 
filed  a  petition  for  review,  in  which  he  prays 
that  be  be  given  the  custody  of  the  daughter 
on  the  ground  of  the  moral  turpitude  of  the 
mother,  and  alleges  that,  since  the  decree  of 
divorce  was  rendered,  plaintiff  has  been  guilty 
of  Immoral  conduct  with  Huckleberry.  A  tri- 
al of  tbe  issues  presented  by  this  petition  and 
plaintiff's  reply  resulted  In  a  Judgment  award- 
ing tbe  custody  of  the  child  to  defendant  "on 
condition  that  the  latter  obtain  a  suitable 
home  for  said  child  and  shall  pay  the  neces- 
sary expenses  for  its  maintenance ;  it  further 
appearing  that  said  Frank  Knepper  has  se- 
cured a  home  for  said  child  at  tbe  home  of 
Richard  Morris,  and  that  said  Richard  Mor- 
ris and  wife  are  suitable  persons  to  have  the 
care  and  custody  of  said  child."  It  is  provid- 
ed that  the  children  shall  be  permitted  to 
visit  plaintiff  once  every  month,  and  that 
plaintiff  may  visit  them  on  suitable  occasions. 
The  evidence  adduced  by  defendant  tends 
to  establish  the  following  facts:  Defendant 
and  Huckleberry  were  neighboring  farmers. 
HuSileberry  became  a  frequent  visitor  at  de- 
fendant's home,  add  an  intimacy  sprang  up 
between  blm  and  Mrs.  Knepper.    Defendant's 
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ae  omwaroiy  preservea  a  rnenaiy  araruae 
toward  the  man  be  now  claims  defiled  his 
home.  Most  of  the  Tlsits  of  Huckleberry 
were  either  on  the  express  or  Implied  Invita- 
tion of  defendant.  The  excuse  offered  for 
such  complaisance  is  that  defendant  was  so 
cowed  by  his  wife  that  he  acquiesced  In  her 
plans  for  the  companionship  of  Huckleberry 
even  when  his  mind  had  become  charged  with 
suspicion  that  his  wife's  affections  were  be- 
ing alienated  from  him.  After  the  separa- 
tion, Huckleberry  frequently  called  on  Mrs. 
Knepper  at  her  home  In  Bosworth.  Neigh- 
bors saw  bis  horse  or  team  hitched  In  front 
of  the  house,  and  the  tongue  of  gossip  wag- 
ged furiously.  In  the  following  January, 
Huckleberry  and  Mrs.  Knepper  left  Bosworth 
to  be  married  In  Kentucky.  They  went  to 
Carrollton  by  different  trains,  and  boarded  a 
train  at  Carrollton  for  St.  lliouis,  where  they 
arrived  at  11  o'clock  at  night  They  went  to 
a  hotel,  and  Huckleberry  registered  them 
as  husband  and  wife.  They  went  to  the  room 
assigned  them,  where,  according  to  the  tes- 
timony of  plaintiff.  Huckleberry  remained  for 
an  hour  "talking  bnsiness"  with  her,  and  then 
went  to  another  hotel.  The  next  night  they 
spent  at  a  hotel  in  Louisville,  and  again 
Hucklel>erry  registered  them  as  man  and  wife. 
Plaintiff  says  she  permitted  her  companion 
to  remain  in  the  room  that  night  because 
xthe  was  ill,  and,  besides,  she  "knew  how  to 
take  care  of  herself."  The  next  day  they 
were  married,  and,  after  visiting  relatives 
In  Kentucky,  they  returned  to  Bosworth,  and 
went  to  live  on  the  farm  Huckleberry  had 
purchased  from  defendant  Defendant  intro- 
duced a  great  number  of  witnesses,  who  tes- 
tified that  plaintiff's  reputation  for  chastity 
in  Bosworth  and  vicinity  is  bad,  but  without 
exception  each  admitted  that  this  reputation 
is  based  solely  on  plaintiffs  conduct  with  her 
present  husband.  The  evidence  is  overwhelm- 
ing that,  with  the  exception  of  this  conduct 
plaintiff  always  has  behaved  with  propriety, 
and  that  since  her  marriage  with  Huckleber- 
ry she  has  been  faithful  to  her  husband  and 
child.  She  and  the  little  girl  are  full  of  af- 
fection for  each  other.  The  mother  has  sup- 
ported the  child  in  a  manner  befitting  their 
station,  has  sent  her  to  school  and  to  Sun- 
day school,  has  given  her  instruction  in  mu- 
sic, and,  in  general,  has  surrounded  her  with 
the  comforts  and  blessings  of  a  mother's  love. 
Further,  it  appears  beyond  dispute  that  Huck- 
leberry is  a  hard-working,  sober  farmer,  who, 
but  for  the  offense  of  courting  another  man's 
wife,  has  lived  an  uneventful  and  blameless 
life.  He  is  in  fairly  good  circumstances,  and 
appears  to  be  able  and  willing  to  provide  a 
good  home  for  the  child.  On  the  other  hand, 
defendant,  though  able  to  support  his  Chil- 
dren, has  no  home,  and 'must,  perforce,  In- 
trust them  to  the  care  of  others. 

This  child  Is  the  w-ard  of  the  court,  and 
ber  welfare  is  the  paramount  consideration. 


sires  anu  reelings  oi  lae  warring  naiurni 
parents,  and  will  do  for  the  child  that  which 
will  best  serve  to  promote  her  true  welfare. 
If  we  thought  the  mother  so  depraved  that 
the  moral  nature  of  the  child  would  be  con- 
taminated by  unwholesome  environment,  we 
would  not  hesitate  to  tear  the  child  from  her 
for  its  own  good.  The  feelings  of  the  par- 
ents should  be  considered  in  such  cases,  but 
only  as  a  subordinate  consideration.  What 
will  best  serve  the  little  girl  whose  destiny 
will  be  so  greatly  affected  by  our  decision? 
The  father  certainly  is  far  from  being  an  at- 
tractive personage.  He  stood  by  with  his 
eyes  open  and  watched  another  man  win  the 
heart  of  his  wife  without  offering  even  a 
word  of  protest,  and  now  pleads  bis  own 
weakness  as  an  excuse  for  such  unmanly  con- 
duct He  believed  his  wife  unfaithful  when 
he  entered  Into  the  contract  of  separation, 
and  yet  in  the  face  of  that  belief  agreed  that 
she  might  keep  the  little  girl.  He  even  sold 
his  homestead  to  his  despoiler.  Evidently  he 
thought  more  of  his  property  interests  than 
be  did  of  the  welfare  of  his  child.  It  Is  true 
this  contract  could  not  bind  the  courts,  but 
It  does  bring  into  strong  relief  the  character 
of  the  man  who  asks  us  to  disregard  his  at- 
tempt to  contract  away  his  child,  and  to  give 
blm  Its  custody,  though  he  believed  as  mach 
against  the  character  of  his  wife  when  he 
made  that  contract  as  he  knows  now.  More- 
over, he  has  no  home,  does  not  propose  to 
establish  one,  and  will  do  no  better  than  to 
pay  the  board  of  the  child  in  some  one  else's 
home — a  poor  prospect,  indeed,  for  a  girl  of 
tender  years  who  most  of  all  needs  the  moral 
and  physical  nourishment  of  a  mother's  lova 
We  find  ourselves  unable  to  avoid  the  conclu- 
sion that  defendant  is  not  actuated  so  much 
by  parental  solicitude  for  the  well-being  of 
the  child  as  he  is  by  a  motive  of  revenge 
against  his  former  wife.  That  motive  ob- 
trudes throughout  the  record,  and  we  shall 
have  to  find  the  mother's  conduct  so  bad  as 
to  denote  depravity — 1.  e.,  an  inherent  defi- 
ciency of  moral  sense  and  rectitude — before 
we  shall  give  our  consent  to  the  aflSrmance 
of  a  judgment  that  would  give  a  tender  girl 
Into  the  keeping  of  such  a  father. 

The  cross-petition  for  a  divorce  alleges  ma- 
ny acts  of  misconduct  on  the  part  of  plain- 
tiff with  Huckleberry,  but  It  does  not  spe- 
cifically charge  her  with  adultery,  and  we 
shall  assume  from  this  omission  that  the 
decree  given  defendant  does  not  necessarily 
Include  the  finding  that  plaintiff  was  an  adul- 
teress. Turning  to  the  evidence  In  the  rec- 
ord before  us,  we  find  ample  proof  of  the 
fact  that,  before  the  separation,  plaintiff  was 
guilty  of  the  grave  offense  against  the  mar- 
ital relation  of  receiving  and  reciprocating 
the  attentions  of  a  man  other  than  her  hus- 
band, but  we  do  not  believe  she  went  to  the 
length  of  committing  adultery.  When  her 
affections  became   alienated   from  her  bus- 


Ing  marriage  with  Huckleberry,  who  was  in 
a  position  to  marry  her.  Such  conduct  can- 
not be  reprobated  too  strongly.  The  law  ex- 
acts fidelity  to  the  marital  relation,  and, 
though  we  believe  defendant  stupidly  con- 
tribated  to  the  demolition  of  his  home,  we 
find  plaintiff  was  goilty  of  a  flagrant  outrage 
against  the  most  sacred  of  human  institu- 
tions. Further,  we  find  that,  while  on  her 
way  to  be  married  to  Huckleberry,  she  was 
(Toilty  of  immoral  conduct  at  the  hotels  where 
they  stopped  in  St  Louis  and  Louisville. 
Her  attempted  exculpatory  excuses  will  not 
go.  "Finding  persons  in  such  a  situation  as 
presumes  guilt  generally,  courts  must  pre- 
sume It  in  all  cases  attended  with  those  cir- 
cumstances." Jennings  v.  Jennings,  8S  Mo. 
App.  290.  We  have  stated  everything  of  con- 
sequence that  reflects  on  the  moral  character 
of  plaintiff.  An  attempt  was  made  to  show 
an  Improper  relation  between  her  and  a  mar- 
ried man  at  Bosworth,  but  the  attempt  fell 
flat  Stress  also  was  laid  on  the  fact  that 
she  associated  with  a  woman  of  questionable 
character  in  Bosworth,  but  It  turned  out  that 
she  merely  employed  the  woman  to  work  for 
her  while  she  was  01.  The  woman  was  en- 
gaged in  domestic  service,  and  had  been  em- 
ployed by  and  received  In  the  homes  of  re- 
spectable i)eople,  including  some  of  the  ac- 
cusing witnesses.  There  Is  nothing  in  that 
incident  to  cast  reproach  on  plaintiff.  We 
And  in  her  an  entire  absence  of  Immoral  con- 
duct and  propensity  except  in  the  matter  of 
her  relation  with  her  present  husband.  Be- 
fore the  beginning  of  that  relation,  she  lived 
the  life  of  a  good  woman,  and  since  her  mar- 
riage has  held  herself  beyond  reproach. 

Counsel  for  defendant  Invoke  the  general 
rule  applicable  to  an  adulterous  mother  in  cas- 
es of  this  character.  It  has  been  said  that: 
"A  woman  who  has  been  guilty  of  adultery 
is  unfit  to  have  the- care  and  education  of 
children,  and  more  especially  of  female  chil- 
dren." 2  Bishop  on  Marriage,  Divorce  and 
Separation,  {  1198.  But  in  the  same  para- 
graph the  author  says:  "A  single  act  of 
adultery  not  repeated  and  not  likely  to  be, 
whether  by  father  or  mother,  has  been  deem- 
ed not  necessarily  to  deprive  forever  the  de- 
linquent of  the  custody."  In  the  case  of  In 
re  Steele,  107  Mo.  App.  567,  81  S.  W.  1182, 
much  relied  on  by  defendant,  we  said :  "The 
relator  has  been  shown  to  be  guilty  of  adul- 
tery, and,  though  she  is  the  mother,  yet  her 
abhorrent  conduct  of  Itself  affords  the  strong- 
est reasons  for  refusing  her  application  for 
the  custody,  society,  and  association  of  the 
child."  But  the  facts  in  that  case  differ  in 
material  respects  from  those  before  us,  and 
Indicated  to  us  that  the  mother  was  morally 
depraved.  A  single  transgression  of  the  mor- 
al law  does  not  necessarily  betoken  deprav- 
ity.   A  person  is  depraved  when  he  Is  gen- 


act  of  adultery  may  be  considered  strong  evi- 
dence of  depravity,  it  Is  not  conclusive.  We 
are  disposed  to  regard  the  relation  of  plain- 
tiff with  her  present  husband  prior  to  their 
marriage  as  a  single  transgression,  and  not 
as  the  manifestation  of  a  disposition  to  evil. 
We  believe  she  Is  a' good  woman  at  heart,  and 
a  good  mother,  and  that  her  transgression 
was  due  not  to  wantonness,  but  to  a  passion 
weakly  resisted,  and  suffered  to  gro-^  and 
ripen  by  the  fatuous  conduct  of  defendant 
Now  that  she  is  married,  and  Is  leading  a 
good  life,  we  think  her  mother  love  which  ap- 
pears to  be  strong  will  assert  Itself  and  that 
the  child  will  not  be  surrounded  by  a  morally 
Impure  atmosphere.  We  shall  leave  the  child 
for  the  present  with  her,  believing  that  the 
benign  results  of  a  mother's  care  and  love 
will  be  greater  than  any  evil  Influence  likely 
to  he  horn  of  the  mother's  past  offense.  But 
we  place  plaintiff  on  probation,  and,  should 
she  backslide  again,  it  will  be  at  the  cost  of 
losing  her  child. 

In  answer  to  the  argument  that  the  social 
ostracism  of  plaintiff  will  include  the  child, 
we  find  that  this  exclusion  from  respectable 
social  intercourse  Is  not  so  extensive  as  coun- 
sel describe  It  Many  good  citizens  of  Bos- 
worth appeared  as  witnesses  for  plaintiff  and 
defended  her.  Further,  it  appears  that  the 
vulture  gossip  has  picked  the  bones  of  this 
scandal  clean,  and  It  Is  reasonable  to  pre- 
sume it  will  turn  to  other  carrion — of  which, 
unhappily,  a  sufficient  supply  is  never  want- 
ing. We  perceive  no  reason  for  thinking  the 
child  will  be  deprived  of  healthful  compan- 
ionship. 

The  Judgment  is  reversed.    All  concur. 


PALMER  V.  REEVES  &  CO. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Nov.   15,   1909.      Rehearing   Denied 

Dec  6,  1909.) 

1.  Sales  (|  441*)— Bbblach  ot  Wabbantt— 
Evidence. 

In  an  action  for  a  breach  of  warranty  in 
the  sale  of  certain  farm  machinery,  evidence 
held  to  require  a  finding  that  the  machine  fail- 
ed to  answer  the  purpose  intended. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  1277-1283 ;    Dec.  Dig.  S  441.*] 

2.  Sales  (g  285*)  —  Fabk  Macbinert  — 
Breach  ov  Wabbantt  —  Reoistebed  No- 
tice. 

A  provision  in  a  contract  for  the  sale  of 
farm  machinery,  requiring  notice  of  a  failure 
of  the  machine  to  comply  with  the  warranty  by 
registered  letter,  was  waived,  where  defendant 
received  a  nonregistered  letter  of  complaint  and 
acted  thereon  by  sending  one  of  its  agents  to 
rectify  the  defects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  810;    Dec.   Dig.  i  285.*] 

3.  Sales  (5  287*)  —  Fabu  Machinery  — 
Bbeach  or  Wabbantt— Return— Waiver. 

Where  defendant  notified  plaintiff  that  it 
would  not  rescind  a  contract  for  the  sale  of 
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not  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  816;  Dec.  Dig.  i  287.*] 
4.  Sales  (§  62*)— Fabm  Machinebt— Return. 
Where  defendant  sold  plaintiff  a  clover 
holler,  feeder,  and  stacker,  all  constituting  parts 
of  a  machine  needed  for  the  complete  accom- 
plishment of  the  objects  intended,  the  contract 
was  not  divisible  in  the  sense  that  defendant 
could  refuse  to  accept  a  return  of  the  feeder 
and  stacker  because  the  huller  did  not  work 
satisfactorily,  under  a  contract  providing  for  a 
return  of  the  machine  in  case  it  did  not  do  good 
work  after  a  satisfactory  trial. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §i  171-179;    Dec.  Dig.  {  62.*] 

Appeal  from  Circuit  Court,  Boone  County; 
A.  H.  Walker,  Judge. 

Action  by  John  Palmer  against  Reeves  & 
Co.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

C.  B.  Sebastian  and  W.  M.  Williams,  for 
appellant  Charles  J.  Walker,  for  respond- 
ent 

BROADDUS,  P.  J.  This  is  an  action  for 
a  breach  of  warranty  by  the  defendant  upon 
the  sale  of  a  certain  machine,  consisting  of 
a  clover  huller,  feeder,  and  stacker.  The 
contract  was  entered  into  on  September  9, 
1905,  and  the  machine  was  delivered'  on 
September  11th,  two  days  thereafter.  The 
contract  provided  for  a  payment  of  $300 
cash  on  delivery,  and  $250  to  be  paid  on  the 
1st  day  of  November,  evidenced  by  a  note  of 
plaintiff  and  secured  by  chattel  mortgage  on 
the  property.  The  contract  contained  the 
following  warranty:  "The  machinery  order- 
ed is  to  be  well  made,  of  good  material,  and, 
with  proper  care  and  management  to  do  as 
good  work  as  any  other  machine  of  the  same 
size  and  manufactured  for  a  like  purpose." 
The  plaintiff  paid  the  |300  and  gave  his  note 
for  the  $250,  as  specified  In  the  contract  and 
executed  a  mortgage  on  the  machine  to  se- 
cure the  payment  of  the  note.  After  the 
recitation  of  the  warranty,  the  writing  fur- 
ther reads:  "But  if  inside  of  six  days  from 
the  day  of  its  first  use,  the  said  machinery 
fails  to  fill  its  warranty,  written  notice  shall 
be  given  Reeves  &  Co.  by  registered  letter, 
and  also  written  notice  to  the  local  agent 
from  whom  the  same  was  purchased,  stating 
wherein  It  falls  to  fill  the  warranty,  and  if 
it  be  of  such  a  nature  that  remedy  cannot 
be  suggested  by  letter,  a  reasonable  time 
shall  be  allowed  to  remedy  the  defects,  if 
any  there  be,  and  an  opportunity  offered  for 
a  trial  thereafter,  the  purchaser  rendering 
necessary  and  friendly  assistance.  Defects 
or  failures  In  one  part  shall  not  condemn 
any  other  part  of  attached  machine,  and  if, 
after  a  fair  opportunity  to  remedy  a  defect, 
the  part  or  parts  containing  such  cannot  be 


nlsh  another  machine,  or  part  in  place  of  tiie 
machine  or  part  so  returned,  or  credit  the 
settlement  of  the  same.  If  Reeves  &  Ca 
shall  furnish  another  machine  or  i>art  In 
place  of  the  one  returned,  the  terms  of  this 
warranty  shall  be  held  to  be  fulfilled  and  the 
company  shall  be  subject  to  no  farther  lia- 
bility under  this  order.  It  is  hereby  express- 
ly agreed  that  all  claims  for  damages  against 
Reeves  &  Co.  by  reason  of  nonperformance 
of  machinery  are  hereby  waived.  It  is  mo- 
tually  agreed  that  the  failure  of  the  pur- 
chaser to  give  said  written  notice  of  defects, 
as  above  provided,  within  six  days  from  the 
day  of  its  first  use,  or  to  return  the  said 
machinery  or  part  to  the  place  where  it  was 
received  within  six  days  from  the  day  of 
its  first  use,  shall  be  conclusive  evidence 
of  the  fulfillment  of  the  warranty  and  the 
full  satisfaction  to  the  purchaser,  who  agrees 
to  make  no  claim  thereafter  against  Reeves 
&  Co.,  or  to  make  any  defense  to  the  notes 
given  therefor  on  account  of  any  breacli  of 
the  warranty.  It  is  also  expressly  agreed 
that  if,  at  any  time  after  the  expiration  of 
the  six  days  from  the  date  of  its  first  nse^ 
Reeves  &  Co.,  should  furnish  to  the  purchas- 
er any  improvements  or  attachments  for  said 
machinery,  or  replace  any  old  parts  with 
new,  or  should  the  purchaser  notify  Reeves 
&  Co.  in  any  wise  whatever,  of  any  imperfec- 
tion In  said  machinery,  and  if  upon  receipt 
of  such  notice  Reeves  &  Co.,  or  any  agent  or 
employ^,  should  act  thereon  and  remedy,  or 
attempt  to  remedy,  such  imperfections,  the 
so  doing  of  all  such  acts  will  not  extend  the 
liability  of  Reeves  &  Co.,  under  tills  war- 
ranty beyond  the  six  days  from  the  day  of 
the  first  use."  There  are  other  iron-clad 
provisions  in  the  writing  which  it  is  not  nec- 
essary to  notice. 

The  machine  was  first  put  in  use  on  the 
22d  day  of  September.  One  of  defendant's 
agents  was  present  to  start  it  but  it  failed 
to  do  good  work.  He  claimed  that  the  clover 
was  too  wet  and  that  he  would  have  to 
wait  until  it  should  get  dry,  and  promised  to 
come  back  later.  He  returned  on  the  2Ctii, 
and  failed  again  to  make  the  machine  do 
good  work.  It  was  then  moved  to  another 
farm,  where  it  was  started.to  work  again  by 
defendant's  agent  on  the  27th  of  September; 
but  it  failed  again  to  do  proper  work.  On 
the  28th,  the  next  day,  plaintiff  endeavored 
to  run  the  machine  without  the  aid  of  de- 
fendant's agent;  but  it  still  failed  to  act  so 
as  to  do  good  work.  Whereupon,  on  the 
same  day,  he  called  up  the  defendant's 
agent  then  in  Columbia,  and  told  him  the 
machine  would  not  do  good  work.  On  the 
same  day  he  wrote  a  letter  addressed  to  the 
company  at  its  home  oflice  stating  that  the 
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machine  would  not  do  good  work,  specifying 
wherein  It  failed.  This  letter  was  not  regis- 
tered. On  September  30th  defendant  an- 
swered acknowledging  receipt  of  his  letter, 
and  informed  plaintiff  that  the  matter  would 
be  referred  to  the  Kansas  City  office,  where 
It  would  receive  prompt  attention.  On  the 
29th  t»f  September  the  defendant's  agent 
came  back,  and,  after  testing  the  machine, 
said  he  bad  done  all  he  could,  and  that  It 
was  doing  as  well  as  It  conld  under  tbe  con- 
ditions. On  the  next  day,  the  30tb  of  Sep- 
tember, plaintiff  again  wrote  to  defendant 
stating  that  he  had  given  the  clover  buller  a 
fair  trial,  that  he  had  tried  to  use  It  for  five 
days,  that  Its  agent  bad  failed  to  make  it 
work  successfully,  again  stating  tbe  defect, 
and  asked  what  be  should  do  with  it,  as  he 
wished  to  return  it,  demanding  that  defend- 
ant return  the  |300  he  bad  paid.  On  the  2d 
day  of  October  defendant  acknowledged  tbe 
receipt  of  this  letter,  stating  that  the  matter 
would  be  referred  to  the  Kansas  CMty  office, 
and  further:  "We  don't  "know  whether  or 
not  the  terms  of  warranty  on  the  machine 
has  expired,  but  would  state  that  we  are 
not  very  particular  about  a  thing  of  that 
sort,  desiring  always  to  look  after  our  cus- 
tomers in  proper  shape."  On  the  3d  of  Oc- 
tober tbe  agent  of  defendant  at  Kansas  City 
wrote  to  plaintiff  that  the  buller,  if  bandied 
properly,  would  do  the  work  as  guaranteed, 
and  tliat:  "We  have  your  order  in  which 
the  guaranty  is  fully  set  forth,  and  we  have 
your  settlement,  and  unless  we  learn  some- 
thing to  the  contrary  as  to  the  working  of 
tbe  buller  from  what  we  now  know,  the  guar- 
anty has  been  absolutely  fulfilled,  and  you 
have  no  complaint  •  •  •  Your  note  for 
$250  will  be  due  November  1st,  and  we  ex- 
pect the  same  will  be  met  promptly  when 
due."  The  plaintiff  did  nothing  more  In 
the  way  of  returning  tbe  machine.  When 
the  note  became  due,  tbe  mortgage  was  fore- 
closed, and  at  tbe  sale  defendant  became  the 
purchaser.  The  finding  and  judgment  were 
for  the  defendant,  and  plaintiff  appealed. 
There  were  no  declarations  of  law  asked  or 
given  by  tbe  court,  and  no  finding  of  facts. 
Tbe  case  is  therefore  here  upon  the  whole 
record. 

There  can  be  little  or  no  dispute  but  that 
the  machine  failed  to  answer  the  purpose 
Intended.  Tbe  evidence  Is  all  one  way.  It  is 
true  the  defendant's  agent  claimed  that  the 
clover  was  too  wet  for  tbe  machine  to  oper- 
ate successfully;  but  it  was  tried  upon  dif- 
ferent material,  at  different  times  and  places, 
with  tbe  same  result.  The  language  of  tbe 
warranty  is  not  limited  in  its  application  to 
any  particular  condition  of  the  clover  to  be 
bulled  as  to  dryness  or  dampnesfi.  If  such 
was  the  intention,  defendant  should  have  spec- 
ified in  that  particular.  From  tbe  very  na- 
ture of  things,  it  may  be  safely  inferred  that 
the  condition  <rf  clover  after  It  is  harvested 
is  subject  to  change  of  temperature  and  the 
condition  of  the  atmosphere^  If  tbe  atmo- 
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sphere  be  warm  and  damp,  the  clover  would 
be  affected  thereby,  and  to  some  extent  would 
be  damp.  On  tbe  contrary,  if  the  weather 
is  fair  and  tbe  atmosphere  dry,  tbe  clover 
would  necessarily  be  drier.  At  tbe  time 
plaintiff  first  attempted  to  use  the  machine 
under  the  supervision  of  defendant's  agent, 
it  is  claimed,  as  we  have  seen,  that  the 
clover  was  wet,  and  at  all  the  subsequent 
trials  it  la  claimed  that  the  same  condition 
existed.  It  is  to  be  concluded  from  these 
facts  that  the  buller  would  only  perform 
good  work  while  the  clover  was  in  a  certain 
condition  as  to  being  dry.  Just  how  dry  it 
does  not  appear.  The  contract  does  not  say. 
It  seems  to  us  that  a  machine  that  would 
not  work  well  under  ordinary  conditions  as 
to  dampness  or  dryness  of  the  material 
would,  in  this  climate,  be  very  uncertain  and 
unsatisfactory,  and  would  be  of  little,  or  at 
least  uncertain,  value;  but,  as  the  contract 
does  not  Include  any  such  specification,  the 
matter  need  not  be  further  noticed. 

The  plaintiff's  failure  to  give  notice  to  the 
local  agent,  and  to  the  corporation  by  regis- 
tered letter,  was  waived  by  the  defendant, 
who  actually  received  the  letter  and  acted 
upon  the  notice  therein  contained  by  sending 
one  of  Its  agents  for  the  purpose  of  rectify- 
ing the  defect  "Every  purpose  of  a  roister- 
ed letter  was  accomplished  by  the  letter  re- 
ceived, as  defendant  acted  upon  It"  Buchan- 
an v.  Minneapolis  Threshing  Mach.  Go.  (N. 
D.)  116  N.  W.  335;  Heln  v.  Mllderbrandt,  134 
Wis.  582,  115  N.  W.  121;  Harrison  v.  Rus- 
sell, 12  Idaho,  624,  87  Pac.  784. 

After  defendant  notified  plaintiff,  in  effect, 
that  it  would  not  rescind  the  contract,  and 
that  it  would  hold  him  to  its  terms,  he  was 
not  botmd  to  return  tbe  machine  to  tbe  agent 
at  Columbia.  It  amounted  to  a  waiver  of  a 
return  of  tbe  machine.  Walls  v.  Gates,  4 
Mo.  App.  1;  Osborne  v.  Mulllkln,  88  Mo. 
App.  350.  The  rule  is  succinctly  stated 
In  Padden  t.  Marsh,  34  Iowa,  522,  that: 
"Where,  by  tbe  terms  of  a  warranty  under 
which  a  reaping  machine  was  sold.  It  was 
stipulated  that,  in  case  it  failed  to  work  as 
warranted,  it  was  to  be  returned  by  the 
purchaser  to  a  particular  place,  it  was  held 
that  a  notification  by  the  seller  to  tbe  buyer 
that  he  would  not  receive  the  machine  back 
excused  the  buyer  from  making  an  effort  to 
return  it"  But  it  is  insisted  that  plaintiff 
should  at  least  have  returned  the  defective 
part  of  the  machine  and  give  defendant  the 
option  either  to  refund  its  value  or  substitute 
machinery  that  would  fill  the  warranty.  It 
Is  held,  on  a  similar  contract:  "That  in  case 
of  a  breach  of  warranty  the  buyer  should 
Immediately  return  the  defective  machinery, 
and  tbe  seller  should  have  the  option  either 
to  furnish  another  machine,  or  return  the 
purchase  money,  the  buyer  was  bound  to 
elect  within  a  reasonable  time  whether  be 
would  return  the  machinery  and  claim  can- 
cellation of  4he  purchase-money  notes  or  the 
delivery  of  proper  machinery  In  lieu  of  that 
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found  deficient,  and  his  failure  to  do  bo 
waived  the  breach."  Gaar,  Scott  &  Co.  t. 
Hodges  (Ky.)  90  S.  W.  680.  And  so  is  it 
held  in  Heagney  v.  J.  I.  Case  Threshing  Ma- 
chine Co..  4  Neb.  (Unof.)  745,  96  N.  W.  J75. 
These  cases  are  not  In  conflict  'With  those 
last  cited,  because  there  was  no  waiver  In 
either  of  the  provisions  of  the  contract  for 
a  return  of  the  machine,  and  the  conclusions 
only  amount  to  declarations  that  the  pur- 
chaser must  comply  with  the  stipulations 
contained  in  the  guaranties,  a  conclusion 
which  is  not  to  be  denied. 

It  was  argued  that  as  the  contract  was  di- 
vlsable,  defendant  was  under  no  obligation 
to  take  back  any  part  of  the  machine  that 
fulfilled  the  contract ;  fliat  is  to  say,  If  there 
were  no  defects  in  the  stacker  and  feeder, 
the  plaintiff  was  bound  by  the  contract  to 
keep  them.  It  is  true  these  were  divisable 
parts  of  the  machine,  which,  had  either  prov- 
ed defective,  the  defendant  upon  notice  had 
the  right  to  remedy,  yet  respondent  has  left 
out  of  consideration  that  these  divisable  parts 
went  to  constitute  the  whole,  and  that  with- 
out the  huUer  they  were  of  no  value  what- 
ever to  plaintiff.  What  use  could  he  have 
had  for  a  feeder  without"  the  huUer  to  re- 
ceive the  feed,  or  what  material  could  he 
have  had  to  stack  until  the  clover  passed 
through  the  huller,  are  matters  which  the 
agreement  has  left  out  of  consideration. 

We  believe  the  finding  and  Judgment  is  not 
sustained  by  the  evidence  and  the  law,  for 
which  reason  the  cause  Is  reversed  and  re- 
manded.   AU  concur. 


8NICKI/ES  v.  CITY  OF  ST.  JOSEPH. 

(Kansas  City  Court  of  Appeals.    Misaonri. 
Nov.  15,  1909.) 

1.  Appeal    and    Ebboe    (§S    979,    1015*)  — 
AwABDiNQ  New  Teiai/— Review. 

On  appeal  from  a  judgment  awarding  a 
new  trial  on  the  ground  that .  the  verdict  for 
defendant  is  against  the  weight  of  the  evidence, 
the  court  will  not  interfere  with  the  discretion 
of  the  trial  judge,  unless  the  petition  fails  to 
state  a  cause  of  action,  or  plaintiff's  proof  is  in- 
sufficient to  raise  an  issue  for  the  jury,  and 
the  court  will  not  weigh  the  evidence  except  to 
determine  whether  that  most  favorable  to  the 
cause  of  action  asserted  is  Bubstantial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3871;  Dec.  Dig.  Si  979, 
1015.*] 

2.  Municipal  Corporations  (8  812*)  —  De- 
fective Streets— Notice  op  Injury— Sup- 

FICISIVC7 

Rev.  St.  1899,  g  5724  (Ann.  St.  1906,  p. 
2909),  requiring  tile  giving  of  notice  of  the 
time,  place,  character,  and  circumstances  of  an 
injury  on  a  defective  street,  must  be  construed 
reasonably,  and,  though  one  will  not  be  permit- 
ted to  thwart  the  intent  of  the  statute  by  in- 
definiteness  when  the  true  facts  may  be  clearly 
stated,  a  notice  which  gave  the  officers  Informa- 
tion which  cannot  mislead,  but  which  will  en- 
able   them    to    locate    the    defect,    is    sufficient. 


though  it  fails  to  state  the  exact  place  where 
the  injury  was  received. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1702;  Dec.  Dig.  f 
812.*] 

3.  MuNiciPAi,  Corporations  (|  812*)  —  De- 
FEcnvB  Streets— Notice  of  Injury— Scp- 

FICIENCT. 

A  notice  of  injury  to  a  pedestrian  on  a 
defective  sidewalk,  which  stated  that  the  injaiy 
occurred  while  the  pedestrian  was  walking  os 
the  sidewalk  on  the  north  side  of  the  street  in 
a  block  between  designated  streets,  that  the 
sidewalk  was  out  of  repair  because  the  stringers 
had  become  rotten  and  the  earth  underneath 
them  had  been  washed  away,  causing  tlie  side- 
walk to  tilt  from  the  horizontal,  Bufficiently  in- 
formed the  city  of  the  place  of  the  injury  with- 
in Rev.  St  1899,  i  5724  (Ann.  St  1906,  p.  2909). 
where  the  evidence  shows  that  the  west  half 
of  the  block  of  the  sidewalk  was  defective  as  de- 
scribed. 

[E^.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1702;  Dec  Dig.  t 
812.*] 

4.  MuHioiPAi,  Corporations  (J  800*)  —  De- 

FBCTIVB    SiDKWAIJCS— NEGUOENCB— IiIABH.- 
ITT. 

The  negligence  'of  a  city  in  maintaining  a 
sidewalk  which  had  sagged  down  by  the  wash- 
ing away  of  the  earth  and  the  rotting  of  the 
stringers,  so  as  to  cause  it  to  slope  sharply,  was 
the  proximate  cause  of  the  injury  to  a  pedestrian 
slipping  thereon  while  the  walk  was  wet  and 
slippery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  1666-1671;  Dec 
Dig.  §  800.*] 

5.  MuNicrPAL  Corporations  (S  821*)  —  De- 
fective Sidewalks— Injuries  to  Pedestri- 
ans—Contbibutobt  Neolioence. 

A  city  maintaining  a  sidewalk  on  only  one 
side  of  an  unpaved  street  impliedly  invites  one 
living  on  property  abutting  the  sidewalk  to  use 
it,  and  the  issue  of  his  contributory  negligence 
is  for  the  jury,  unless  the  court  can  declare  as 
a  matter  of  law  that  the  sidewalk  was  so 
glaringly  dangerous  that  a  reasonably  prudent 
person  would  have  refused  to  encounter  the 
danger. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S8  1754-1756;  Dec 
Dig.  i  821.*] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty; Henry  M.  Ramey,  Judge. 

Action  by  Anna  M.  Snlckles  against  the 
City  of  St  Joseph.  Verdict  for  defendant 
and,  from  a  Judgment  awarding  a  new  trial, 
defendant  appeals.    Affirmed. 

W.  B.  Norrls  and  O.  E.  Shtdtz,  for  appel- 
lant   P.  J.  Carolus,  for  respondent 

JOHNSON,  J.  This  is  an  action  to  recov- 
er damages  for  personal  injuries  sustained 
by  plaintiff  from  falling  on  a  board  sidewalk 
in  St  Joseph,  a  city  of  the  second  class. 
Plaintiff  alleges  that  her  injuries  were  caused 
by  the  negligence  of  defendant  The  verdict 
of  the  Jury  was  for  the  defendant  but  the 
trial  court  sustained  plaintiff's  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  Defend- 
ant appealed  from  the  Judgment  awarding  a 
new  trial. 
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we  find  either  that  the  petition  falls  to  state 
a  cause  of  action,  or  that  the  proof  adduced 
by  the  plaintiff  la  insufficient  to  raise  an  is- 
sue to  go  to  the  triers  of  fact  We  do  not 
weigh  the  evidence,  except  for  the  purpose  of 
determining  whether  that  most  favorable  to 
the  cause  of  action  asserted  is  substantial. 
Defendant  recognizes  this  rule,  but  contends 
that  plaintiff  has  failed  to  make  out  a  case 
for  the  Jury,  and  argues,  first,  that  the  jio^ 
tlee  of  the  injury  given  defendant  was  fatally 
defective  for  the  reason  that  It  failed  to  state 
the  place  of  the  injury  with  sufficient  def- 
inlteness;  second,  that  the  evidence  most  fa- 
vorable to  plaintiff  fails  to  accuse  defendant 
of  negligence;  and,  third,  that  it  does  show 
that  the  injury  was  the  direct  result  of  plain- 
tiff's own  negligence.  Should  we  find  that 
any  of  these  contentions  is  well  taken,  a  prop- 
er case  would  be  presented  for  our  interfer- 
ence with  the  action  of  the  trial  court  in 
granting  a  new  trial. 

The  evidence  of  plaintiff  discloses  the  fol- 
lowing state  of  facts:  The  Injury  occurred 
early  in  the  morning  of  August  28,  1907,  on 
Hammond  street,  between  Lookout  street  and 
Swift  avenue,  all  public  streets  of  the  city. 
Hammond  street  runs  east  and  west,  the  oth- 
er named  streets  north  and  south.  Hammoud 
street  was  not  paved,  but  some  grading  had 
been  done  on  it  by  the  city.  A  board  side- 
walk was  maintained  on  the  north  side  of  the 
street.  A  deep  gully  separated  the  sidewalk 
from  the  roadway,  and  there  was  no  sidewalk 
on  the  south  side  of  the  street  The  plane 
of  the  sidewalk  was  about  four  feet  above 
that  of  the  street  West  from  Lookout  street 
to  Swift  avenue,  Hammond  street  ran  down 
a  steep  hill.  The  gully  had  extended  under 
the  stringers  undetneath  the  south  side  of  the 
board  walk,  and  the  stringers  had  rotted. 
From  these  two  causes,  the  south  side  of  the 
walk  had  sag;;ed  down  to  an  extent  to  cause 
the  walk  to  slope  sharply  to  the  south.  Plain- 
tiff, who  was  56  years  old,  lived  on  the  north 
side  of  Hammond  street,  Just  west  of  Lookout 
street  She  left  her  house  to  go  to  work,  and 
started  westward  on  the  sidewalk  described. 
It  had  rained  during  the  night  and  the  walk 
was  wet  and  slippery.  She  realized  that  the 
way  was  dangerous,  owing  to  its  slope  In  two 
directions  and  its  slippery  condition,  and 
states  that  she  walked  along  the  edge  of  the 
property  line  with  the  greatest  care.  At  a 
point  between  the  middle  of  the  block  and 
Swift  avenue,  her  feet  slipped  toward  the 
south,  and  she  fell  heavily  to  the  sidewalk, 
breaking  her  arm.  It  appears  that  the  defect 
In  the  sidewalk  of  which  plaintiff  complains 
had  existed  long  enough  for  the  city  to  have 
known  of  It,  and  to  have  repaired  it  had  rea- 
sonable care  been  observed. 

The  negligence  alleged  in  the  petition  Is  as 
follows:  "That  on  the  28th  day  of  August, 
1807,  and  for  .a  long  time  prior  thereto,  Ham- 
niond  street,  between  Lookout  streets  on  the 


and  that  on  said  date  there  was  a  wooden 
sidewalk  constructed  upon  and  along  thci 
north  side  of  Hammond  street  between  the 
points  named,  consisting  of  two  stringers 
running  lengthwise,  and  having  cross-planks 
nailed  thereto  which  were  about  four  feet 
long,  that  at  a  point  on  said  sidewalk  about 
110  feet  east  of  Swift  avenue  said  walk  had 
become  old  and  crooked,  and  uneven  and  out 
of  repair,  and  the  cross-boards  had  become 
partly  rotten,  and  the  stringers  underneath 
said  walk  had  become  weak  and  bent,  rotten 
and  decayed,  and  the  braces  underneath  said 
stringers  had  become  removed,  and  the  dirt 
underneath  (of)  said  stringers  and  braces  had 
been  permitted  to  wash  away,  causing  the 
south  side  of  said  walk  to  drop  and  tilt  from 
a  horizontal,  and  to  be  sunken,  and  uneven 
and  rough,  and  that,  on  account  of  such  de- 
fects, said  walk  was  caused  to  slope  toward 
the  south,  leaving  the  south  line  of  said  walk 
about  six  Inches  below  the  line  of  its  original 
plane  of  construction,  making  it  dangerous 
for  persons  to  walk  thereon,  and  especially 
80  In  inclement  or  wet  weather.  That  the 
city  of  St.  Joseph,  at  said  date,  and  for  a 
long  time  prior  thereto,  carelessly  and  negli- 
gently maintained  said  walk  in  the  condition 
aforesaid,  and  carelessly  and  negligently  per- 
mitted the  same  to  be  and  remain  in  the 
aforesaid  defective  condition  upon  said  street 
as  a  public  sidewalk  and  thoroughfare;  that 
the  dangers  aforesaid  were  greatly  increased 
whenever  rains  would  fall  ui>on  said  walk, 
making  It  slippery  and  difficult  to  stand  on, 
or  walk  upon,  and  that  all  of  the  foregoing 
facts  were  well  known  to  the  defendant,  or 
could  have  been  so  known  to  It  by  the  exer- 
cise of  ordinary  care." 

The  notice  given  the  city  by  plaintiff  states 
with  reference  to  the  place:  That  the  Injury 
occurred  while  plaintiff  was  "walking  along 
and  upon  the  board  and  wooden  sidewalk  on 
the  north  side  of  Hammond  street  and  be- 
tween Lookout  street  on  the  east  and  Swift 
avenue  on  the  west  and  being  in  the  west 
half  of  said  block.  That  said  sidewalk  was 
carelessly  and  negligently  constructed  u|>od 
a  steep  Incline  or  hillside  sloping  toward  the 
west,  and  was  so  sloping  and  slanting  that  It 
was  dangerous  for  persons  to  walk  thereon, 
and  especially  so  when  the  same  became  wet 
or  damp  from  dew  or  rain.  That  on  said  day 
said  walk  was  wet  or  damp  from  dew  or  rain, 
and  had  become  old  and  curved,  uneven,  and 
out  of  repair,  and  the  stringers  underneath 
said  walk  had  become  rotten,  decayed,  or 
broken,  and  the  dirt  underneath  said  string- 
ers and  walk  had  been  permitted  to  wash 
away  and  become  removed  by  rains,  and  by 
the  natural  elements,  causing  said  walk  to  be 
sunken,  uneven,  and  rough,  and  causing  the 
same  to  slope  from  the  north  to  the  south,  as 
well  as  from  the  east  to  the  west,  and  the 
surface  of  said  walk  was  materially  changed 
by  reason  of  all  of  which  It  was  unsafe  and 


of  August,  1907,  I  was  by  and  on  account 
of  sloping,  slanting,  and  defective  condition 
aforesaid  of  said  walk  caused  to  slip,  to  fall." 
We  think  the  description  of  the  place  of  the 
Injury  sufQclent  The  prime  object  of  the 
statute  (section  5724,  Rev.  St  1899  [Ann.  St. 
1906,  p.  2909]),  requiring  the  giving  of  notice 
In  cases  of  this  character,  is  to  protect  the 
city  against  fraudulent  or  stale  demands. 
The  city  must  be  informed  of  the  time,  place, 
and  circumstances  of  the  injury  in  order  that 
from  the  facts  stated  In  the  notice  its  officers 
may  accurately  investigate  the  merits  of  the 
claim.  If  the  notice  were  so  vague  and  in- 
definite in  any  of  the  particulars  made  essen- 
tial by  the  statute  as  to  be  misleading,  we 
would  not  hesitate  in  declaring  It  bad.  A 
claimant  will  not  be  permitted  to  thwart  the 
intent  of  tlie  statute  by  untruthfulness  or  in- 
definiteness  when  the  true  facts  may  be  clear- 
ly stated.  But  the  statute  should  l>e  con- 
strued reasonably.  Its  design  is  to  defeat  un- 
just demands,  not  to  lay  pitfalls  in  the  way  of 
honest  claimants:  The  city  may  use  It  as  a 
shield,  not  as  a  sword;  and,  where  it  appears, 
as  It  does  here,  that  the  officers  of  the  city 
with  the  Information  given  in  the  notice 
could  not  be  misled,  but  might  go  to  the  place 
and  put  a  finger  on  the  negligent  defect  tliat 
plaintiff  declared  caused  her  Injury,  it  would 
be  a  harsh  and  unjust  rule  that  would  deprive 
plaintiff  of  her  cause  of  action  because  she 
failed  to  state  the  exact  spot  on  which  her  In- 
Jury  was  received.  The  evidence  shows  that 
in  the  west  half  of  the  block  (a  distance  of 
perhaps  150  feet)  the  sidewalk  sagged  to  the 
south  because  of  the  gully  underneath  and 
the  decayed  condition  of  the  stringers.  The 
notice  informed  the  city  that  plaintiff's  fall 
was  caused  by  that  defective  condition.  How 
could  the  city  be  misled  or  hampered  in  the 
investigation  into  the  merits  of  the  case  by 
not  being  informed  of  the  spot  where  plaintiff 
fell?  Its  officers  could  see  the  defective  state 
of  the  sidewalk  as  stated  in  the  notice.  They 
would  know  that  the  cause  of  action  would 
be  bottomed  on  the  negligence  of  maintaining 
the  walk  In  such  condition,  and  they  would  be 
in  no  possible  danger  of  preparing  a  defense 
to  one  state  of  facts,  and  of  being  confronted 
at  the  trial  with  another. 

"We  have  examined  the  cases  cited  by  de- 
fendant (Butts  V.  Town  of  Stowe,  53  Vt.  600; 
Dalton  V.  City  of  Salem,  139  Mass.  91,  28  N. 
E.  576;  Cronin  v.  City  of  Boston,  135  Mass. 
110),  and  find  them  to  differ  in  essential  facts 
from  the  case  In  hand,  but,  if  they  did  not, 
we  would  not  permit  them  to  control  our  de- 
cision, since  a  rule  more  harsh  on  the  claim- 
ant than  that  we  have  declared  would  Im- 
press us  as  being  too  unjust  for  adoption  in- 


court  Beno  v.  City,  169  Mo.  &12,  70  S.  W. 
123;  Lyons  ▼.  City,  112  Mo.  App.  681,  87  S. 
W.  588;  Canter  v.  City,  126  Mo.  App.  629,  105 
S.  W.  1. 

We  do  not  agree  with  defendant  In  its  con- 
tention that  the  evidence  does  not  show  that 
the  Injury  was  the  direct  result  of  defend- 
ant's negligence.  Certainly  it  was  negligence 
for  the  city  to  suffer  the  Sidewalk  to  remain 
for  so  long  a  time  in  the  condition  described. 
It  may  be  true  that  plaintiff  would  not  hare 
fallen  but  for  the  wet  condition  of  the  walk 
which  rendered  it  slippery,  and  that  she 
would  not  have  fallen  had  the  walk  been  laid 
on  a  grade  less  steep,  but  it  is  a  reasonable 
Inference  that  she  would  have  passed  over 
the  way  in  safety  but  for  the  pronounced 
slope  to  the  south  caused  by  the  defective 
condition  of  the  walk.  The  negligence  of  de- 
fendant, therefore,  Is  presented  by  plaintiff's 
evidence  as  the  direct  and  proximate  cause 
of  the  Injury,  and  it  was  an  issue  of  fact  to 
be  sent  to  the  jury. 

Nor  do  we  sanction  the  argument  that  we 
should  declare  as  a  matter  of  law  that  negli- 
gence of  the  plaintiff  contributed  to  the  pro- 
duction of  the  injury.  The'  issue  of  contribu- 
tory negligence  was  one  of  fact  for  the  jury 
to  solve.  This  is  not  a  case  like  that  consid- 
ered by  the  Supreme  Court  in  Colm  v.  City, 
108  Mo.  887, 18  S.  W.  973,  where  the  plalnUff 
deliberately  or  negligently  chose  the  most 
dangerous  of  two  or  more  convenient  ways. 
By  implication,  defendant  invited  plaintiff  to 
use  the  sidewalk  in  front  of  her  home,  and, 
under  the  circumstances  before  us,  we  tliink 
it  is  for  the  jury  to  say  whether  or  not  she 
was  justified  in  using  it.  She  knew  the  way 
was  more  dangerous  than  it  would  have  been 
had  it  been  kept  in  reasonable  repair,  but  we 
cannot  declare  in  law  that  it  was  so  glaringly 
and  Imminently  dangerous  that  a  reasonably 
prudent  person  in  tlie  situation  of  plaintiff 
would  have  refused  to  encounter  the  danger. 
There  was  no  other  convenient  way  for  her 
to  take.  To  go  into  the  street,  she  would 
have  had  to  cross  a  deep  gully,  and  In  so  do- 
ing would  have  encountered  a  risk  perhaps  as 
great  as  that  she  faced,  and,  because  of  the 
rain  of  the  preceding  night,  it  is  fair  to  be- 
lieve that  the  unpaved  street  was  muddy  and 
slippery,  and  consequently  neither  a  desirable 
nor  an  entirely  safe  way  for  a  woman  to 
travel.  Clearly  the  case  should  go  to  the 
Jury  on  the  issues  of  defendant's  negligence 
and  plaintiff's  contributory  negligence,  and 
no  occasion  Is  presented  for  Interference  with 
the  discretion  exercised  by  the  trial  court  in 
granting  a  new  trial. 

The  Judgment  is  affirmed.    All  concur. 


Mo.) 


PRATT  V.  MISSOURI  PAC.  RY.  CO. 


1125 


PRATT  V.  MISSOURI  PAC.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri'    Nov. 
15,  1909.    Rehearing  Denied  Dec.  6,  .1909.) 

1.  Necliqence  (1 121»)— Evidence— Presump- 
tions. 

Where  an  accident  proceeds  from  an  act  of 
such  a  chaiacter  that  when  due  care  is  taken 
in  its  performance  no  injury  ordinarily  ensues 
from  it  in  similar  cases,  it  will  be  presumed  to 
be  "negligent" 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  217-228;   Dec.  Dig.  S  121.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4703 ;   vol.  8,  pp.  7720-7731.] 

2.  Masteb  and  Sebvant  (|  1S9*)— Death  or 
Sebvant— Proximate  Cause. 

A  switchman,  engaged  as  a  brakeman  on  a 
loaded  coal  car  that  was  being  switched  to  a 
side  track,  was  killed  bv  the  car  colliding  with  a 
car  on  the  main  tracK.  The  accident  occur- 
red on  a  stormy  night.  The  brakeman  in  charge 
of  the  other  car  left  it  on  the  track  without  a 
light  and  without  notifying  a  fellow  workman 
charged  with  the  duty  of  signaling  the  engineer. 
The  fellow  workman  could  have  prevented  by 
proper  care  the  coal  car  from  being  sent  for- 
ward, or  could  have  given  decedent  a  lantern 
signal  to  stop  the  car  before  the  accident.  Held, 
that  the  proximate  cause  of  the  accident  was 
the  negligence  of  the  brakeman  in  leaving  his 
car  without  light  and  without  notifying  the  fel- 
low workman  thereof,  and  the  negligence  of 
the  fellow  workman  failing  to  take  steps  to 
prevent  the  accident. 

[£;d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  275-296 ;  Dec.Dig.  §  139.*] 

&  Masteb  and  Sebvant  (J  203*)— Assump- 
tion or  Risk. 

A  servant  does  not  assume  risks  created  by 

the  negligence  of  his  master. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  §  538;  Dec.  Dig.  §  203.*] 

4.  Master  and  Sebvant  (8  289*)— Injubies 

to   SEBVANTS— CONTRIBUIOEY   NEOLIOENCB— 

Questions  fob  Jcby. 

Whether  a  switchman  killed,  while  engaged 
as  a  brakeman  on  a  loaded  coal  car  in  a  colli- 
sion with  another  car,  was  guilty  of  contribu- 
tory negligence,  held,  onder  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §8  1080-1132;  Dec.  Dig.  S 
280.*J 

6.  Masteb  and  Sebtant  (|  180*)- Injubt  to 
Servant  —  Fellow  Sebv ants— Liability— 
"Running,    Conducting,    ob    Managing 
Any  Locomotive,  Car,  ob  Train  of  Cars." 
Rev.    St.    1809,    S    28G4,    as    amended    by 
Laws   1905,   p.   135   (Ann.    St.    1906,   p.    1637), 
making  a  railroad  liable  for  the   death  of  an 
employ^   occasioned   by   the   negligence   of   an- 
other employ^,  while  "running,  conducting,  or 
managing  any  locomotive,  car,  or  train  of  cars," 
etc.,   covers   the   operation   of  cars  at   terminal 
yards,  and  the  death  of  an  employ^  of  a  rail- 
road engaged  as  a  brakeman  on  a  loaded  coal 
car  while  being  shunted   from   a  main  switch 
track  in  a  terminal  yard  to  a  side  track,  caused 
by    the   negligence   of   fellow    servants    in    the 
moving  of  cars  and  the  giving  of  signals,  result- 
ed from  the  negligence  of  an  employ^  within 
the  statute. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Rer^'ant,  Cent  Dig.  §|  350-308;  Dec.  Dig.  { 
180.*] 


C.    JiASTER    AND     SERVANT    (§    179*)- FELLOW- 

Servant  Statute— Construction. 

The  fellow-servant  statute  is  remedial  in  its 
nature,  and  the  court  must  give  to  it  such  an 
interpretation  as  will  best  realize  the  purposes 
of  the  Legislature  to  afford  employfe,  working 
in  dangerous  positions  and  exposed  to  unusual 
hazards,  protection. 

[Fid.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  179.*] 

7.  Death  (J  31*)— Action  fob  Death— Pabtt 
Entitled  to  Sue. 

Under  Rev.  St.  1899,  §  2804.  as  amended 
by  Ijiws  1905,  p.  135  (Ann.  St.  WOO,  p.  1037). 
authorizing  a  recovery  by  the  administrator  of 
decedent  leaving  no  husband,  wife,  or  mindr 
child,  the  administrator  may  sue  for  the  neg- 
ligent death  of  one  of  mature  age,  unmarried, 
and  childless. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  $i  35-46;   Dec.  Dig.  §  31.*] 

8.  Evidence  (§  174*)— Memobanda— Admissi- 
bility. 

A  record  book  kept  by  a  railroad,  show- 
leg  the  names  of  employ^  in  a  railroad  yard, 
compiled  from  time  slips  made  in  the  yard  by 
an  employ^  required  to  keep  the  time  of  the 
employes  in  the  yard,  is  inadmissible,  where  the 
time  slips  were  admitted   in   evidence. 

[E)d.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  174.*] 

9.  Appeal  and  Erbob  (§  882*)— Invited  Eb- 
bob— Right  to  Complain. 

While  a  defendant,  who  is  driven  by  ad- 
verse rulings  of  the  court  to  contest  a  false  is- 
sue, is  not  precluded,  on  preserving  his  e-tcep- 
tions,  from  availing  himself  in  the  appellate 
court  of  the  error,  yet  a  defendant  who  vol- 
untarily accepts  a  false  issue  tendered  by  his 
adversary^  may  not  complain  after  he  is  defeated 
on  such  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3591-3610;  Dec.  Dig.  { 
882.*] 

10.  Appeal  and  Ehbob  (§  882*)— Invited  Eb- 
BOR— Right  to  Complain. 

.  Where,  in  an  action  for  negligent  death, 
brought  under  Rev.  St  1899,  S  2804.  as  amend- 
ed by  Laws  1905.  p.  135  (Ann.  St.  1900,  p. 
1637),  plaintiff  without  objection  proved  the 
earning  capacity  of  decedent  and  the  depend- 
ency of  his  mother  on  him  for  support  and 
defendant  on  cross-examination  attempted  to 
show  that  decedent  was  not  industrious,  but 
idled  away  much  of  his  time,  defendant  could 
not  complain  that  plaintiff  was  permitted  to 
show  the  pecuniary  value  of  the  life  of  decedent 
to  those  dependent  on  him. 

[Ed.  Note.— For  other  ca-ses,  see  Appeal  and 
Error,  Cent  IMg.  §§  3591-3610;  Dec.  Dig.  | 
882.*] 

11.  Trial   (g    105*)— Evidence— Failube   to 
Object— Instructions. 

The  court  must  in  its  Instructions  declare 
the  correct  rule  relating  to  the  remedy,  though 
evidence  received  without  objection  should  have 
been  excluded  on  objections,  and,  where  the 
court  gives  an  incorrect  rule,  prejudicial  error 
results. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  200-206;    Dec.  Dig.  8  105.*] 

12.  Death    (§    78*)— Action   for    Negligent 
Death— Evidence. 

Under  Rev.  St.  1809,  i  2864,  as  amended 
by  Laws  1905,  c.  135  (Ann.  St.  1906,  p.  I(a7), 
making  a  railroad  liable  for  the  deato  of  an 
employe  by  the  neglif^nce  of  a  co-empIoy6,  and 
declaring  that  the  railroad  shall  pay  as  a  pen- 
alty a  sum  not  less  than  $2,000,  nor  more  than 
$10,000.   the  remedy  must  be  imposed  by  the 
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the  jury. 

[Ed.  Note.— For  other  cases,  see  Disath,  Cent 
rWg.  i  97;    Dea  Dig.  {  7&*] 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  Elizabeth  Pratt,  administratrix 
of  Albert  H.  Pratt,  deceased,  against  tbe 
Missouri  Pacific  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Elijah  Robinson  and  Harris  Robinson,  for 
appellant  Noyes  &  Heatb  and  CI.  U  Walls, 
for  respondent 

JOHNSON,  J.  This  suit  Is  prosecuted  by 
the  administratrix  of  the  estate  of  Albert 
H.  Pratt,  deceased,  to  recover  damages  for 
the  death  of  the  decedent,  which  the  peti- 
tion alleges  was  caused  by  the  negligence  of 
defendant.  The  answer  admits  that  Pratt 
was  killed  at  the  time  and  place  alleged,  but 
denies  the  other  allegations  of  the  petition, 
and  contains  pleas  of  assumed  risk  and  con- 
tributory negligence.  Verdict  and  judgment 
were  for  plaintiff  In  the  sum  of  $4,500.  De- 
fendant appealed. 

The  Injuries  from  which  the  unfortunate 
man  died,  in  a  few  hours,  were  received 
about  8:30  o'clock  p.  m.  March  5,  1906,  in 
the  terminal  yards  of  defendant  at  Kansas 
City.  Pratt  was  a  switchman  in  the  sery- 
ice  of  defendant,  and  was  engaged  at  the 
time  as  brakeman  on  a  loaded  coal  car  tliat 
was  being  shunted  from  a  main  switch  track 
to  a  side  track.  The  yard  where  the  switching 
was  being  done  was  what  is  called  a  gravity 
or  "hump"  yard.  The  tracks  consisted  of 
a  main  lead  running  east  and  west  and  25 
or  more  switch  tracks  diverging  at  intervals 
therefrom.  Some  of  these  switch  tracks 
ran  in  a  southwesterly,  and  others  In  a  north- 
westerly, direction  from  the  lead  track.  In 
approaching  this  yard  from  the  east,  as  It 
was  necessary  to  do  In  distributing  a  string 
of  cars,  the  ground  had  been  elevated  In 
order  that  the  end  car,  when  detached  from 
the  train,  would  run  by  gravity  to  the  place 
where  It  was  to  stop  on  a  switch  track. 
Switchmen  were  stationed  in  the  yard  to 
throw  the  necessary  switches,  and  there  is 
evidence  to  the  effect  that  it  was  the  duty 
of  the  engineer  not  to  detach  and  send  a 
car  forward  except  on  signal  from  the  switch- 
man, and  that  the  signal  should  not  be  giv- 
en except  when  the  car  had  a  clear  track 
ahead.  A  brakeman  was  stationed  on  each 
car  sent  forward  for  the  purpose  of  control- 
ling the  progress  of  the  car  to  the  place 
where  it  should  stop.  It  was  sleeting  at  the 
time  of  the  injury,  the  night  was  very  dark, 
and  the  rails  were  slippery.  Some  cars  bad 
been  "kicked"  forward,  and  the  last  one,  an 
empty  furniture  car,  for  some  reason,  had 


Are  In  the  yard,  i»obably  to  warm  himself.' 
At  any  rate,  the  car  was  stan^ng  without 
any  light  on  It  when  the  next  car  was  Bent 
forward  some  five  or  ten  minutes  later.  We 
are  dealing  now  with  controverted  facts,  and 
are  stating  the  evidence  most  favorable  to 
the  cause  of  action.  Pratt  was  the  brake- 
man  on  the  car  last  mentioned,  which,  as  we 
have  said,  was  a  loaded  coal  car.  He  was 
at  the  brake,  and,  with  the  aid  of  a  brake 
stick,  was  attending  to  his  duty  of  control- 
ling the  progress  of  the  car,  which  was  run- 
ning from  four  to  five  miles  per  hour.  On 
account  of  the  darkness  and  the  sleet  strik- 
ing bis  face,  he  could  see  but  a  short  dis- 
tance. Evidently  he  did  not  see  the  furni- 
ture car,  or  know  of  its  presence  on  tbe 
lead  track,  until  it  was  too  late  to  avoid  a 
collision.  It  was  the  purpose  to  run  his  car 
on  the  lead  track  to  a  switch  beyond  the 
place  where  the  furniture  car  was  stalled. 
As  the  car  ran  along,  a  switchman  uttered 
a  warning  cry,  and  Pratt  was  observed  to 
be  setting  the  brake.  The  coal  car  crashed 
into  the  furniture  car  with  much  violence^ 
Pratt  was  thrown  to  the  track,  and  the 
wheels  of  the  coal  car  ran  over  him.  There 
Is  evidence  that  the  engineer,  before  shunt- 
ing the  coal  car,  received  a  go  ahead  signal 
from  a  switchman  In  the  yard,  and  that 
Pratt  tested  his  brake  before  the  car  was 
started  and  found  it  in  good  working  order, 
and,  furth^,  it  appears  that  neither  the 
engineer  nor  Pratt  received  any  signal  to 
the  effect  that  the  main  lead  was  fouled. 

Acts  of  defendant  alleged  to  be  negligent, 
and  of  the  commission  of  which  we  find  sub- 
stantial evidence,  thus  may  be  summarised: 
First  The  furniture  car  was  stopped  on  the 
main  lead  in  a  position  to  endanger  the  safe- 
ty of  the  brakeman  on  the  following  car  by 
the  negligent  manner  In  which  the  brakeman 
set  the  brakes.  (There  Is  evidence  that  the 
brakes  of  the  furniture  car  were  set  very 
hard.)  Second.  Whether  or  not  the  foullns 
of  the  main  lead  was  attributable  to  negli- 
gence, the  car  was  negligently  left  standing 
without  a  light  on  It  to  give  warning  of  the 
olmtructlon.  Third.  The  switchman  whose 
duty  it  was  to  signal  the  engineer  knew,  or 
by  the  exercise  of  ordinary  care  should  have 
tuiown,  that  the  lead  was  fouled  in  time  to 
have  prevented  the  coal  car  from  being  "kick- 
ed" down  the  Incline,  but  negligently  failed 
to  warn  the  engineer  not  to  send  the  car 
forward. 

In  the  argument  of  defendant  on  the  prop- 
osition that  the  demurrer  to  the  evidence 
should  have  1)een  sustained,  tbe  point  Is 
urged  that  the  evidence  does  not  accuse  de- 
fendant of  any  negligence  that  was  the  prox- 
imate cause  of  the  Injury,  and  that  the  in- 
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Jury  sliould  be  considered  as  an  unfortunate 
result  of  a  mere  accident  We  regard  this 
position  as  untenable.  "The  rule  Is  that, 
when  an  accident  proceeds  from  an  act  of 
such  a  character  that,  when  due  care  Is  tak- 
en In  Its  performance,  no  Injury  ordinarily 
ensues  from  it  in  similar  cases,  It  will  be 
presumed  to  be  negligent"  Shuler  v.  Rail- 
way, 87  Mok  App.  618.  It  Is  a  fair  Inference, 
from  all  the  facts  and  circumstances  in  evl- 
,  dence,  that  the  furniture  car  did  not  stop 
on  the  main  lead  on  account  of  insufficient 
Impetus  to  carry  it  to  its  proper  destina- 
tion, but  because  of  the  act  of  the  brakeman 
in  setting  the  brake  too  hard;  and  though  It 
may  be  said  with  reason  that  his  act  could 
bare  been  the  result  of  a  mere  mistake  in 
judgment  induced  mainly  by  unfavorable 
weather  conditions,  and  not  of  negligence,  we 
think  it  would  be  difficult  to  exculpate  him 
from  the  charge  of  negligence.  In  deserting 
the  car  without  leaving  a  light  on  it  and 
without  calling  the  attention  of  the  switch- 
man, whose  duty  it  was  to  signal  the  en- 
gineer, to  the  fact  that  he  had  left  an  ob- 
struction on  the  track.  That  negligence 
should  be  considered  as  a  proximate  cause  of 
the  injury,  regardless  of  whether  or  not 
the  switchman  had  actual  notice  of  the  ob- 
struction in  time  to  give  a  saving  warning, 
for  if  the  brakeman  had  remained  on  his  car, 
or  at  least  had  left  his  lantern  there,  he 
might,  and  doubtless  would,  have  saved  the 
life  of  his  fellow  workman.  Because  of  the 
darkness  and  storm,  he  left  a  concealed  pit- 
fall. He  could  not  do  this  and  act  with  the 
degree  of  care  and  humanity  to  be  expected 
of  the  ordinarily  careful  and  humane  person 
in  his  situation;  and,  further,  if  the  switch- 
man knew  of  the  obstruction  in  time,  by  the 
exercise  of  reasonable  care,  to  prevent  the 
coal  car  from  being  sent  forward,  or  to  give 
Pratt  a  lantern  signal  to  stop  when  the  car 
might  have  been  stopped  before  it  reached 
the  obstruction  (it  is  reasonable  to  Infer  from 
the  evidence  that  both,  or  at  least  the  last 
mentioned,  of  these  signals,  could  have  been 
given),  his  failure  thus  to  signal  was  negli- 
gence directly  productive  of  the  Injury.  We 
think  it  is  clear  that  the  evidence  tends  to 
Inculpate  both  the  furniture  car  brakeman 
and  the  signaling  switchman,  and  to  point 
to  their  negligence  as  proximate  causes. 

There  Is  no  room  in  this  case  for  the  appli- 
cation of  the  doctrine  of  assumed  risk.  The 
natural  and  inherent  dangers  of  Pratt's  call- 
log  were  very  great,  and  he  assumed  risk 
of  Injury  from  them  as  a  part  of  his  contract 
of  employment ;  but  he  did  not  assume  risks 
created  by  the  negligence  of  his  master,  nor, 
as  we  shall  show,  did  he  assume  risks  creat- 
ed by  the  negligence  of  his  fellow  servants. 

Nor  can  we  agree  with  defendant  that 
Pratt  was  guilty  in  law  of  contributory  negli- 
gence. The  signal  given  the  engineer,  and  the 
fact  that  the  engineer  "kicked"  his  car  for- 
ward, assured  him  that  the  way  was  clear. 
It  was  his  duty  not  to  rely  blindly  on  such  as- 


surance, but  to  make  reasonable  use  of  his 
senses  to  protect  his  safety ;  but,  considering 
all  the  facts  of  his  situation— the  deep  dark- 
ness, the  blinding  storm,  and  the  attention  he 
naturally  would  give  to  regulating  the  speed 
of  the  car — we  say  it  was  for  the  jury  to  pass 
on  the  issue  of  whether  or  not  he  could  or 
should  hare  seen  the  car  in  time  to  avoid 
the  collision.  In  answer  to  the  argument 
that  he  might  have  dropped  off  the  car  or 
climbed  back  on  it  for  safety,  we  say  it  would 
be  a  harsh  and  unjust  rule  that  would  accuse 
a  man  of  negligence  in  law  on  account  of  his 
actions  under  stress  of  a  sudden,  imminent, 
and  fearsome  danger.  The  man  stood  at  his 
post,  and  we  shall  not  say  he  failed  In  the 
performance  of  his  highest  duty.  That  was 
a  question  for  the  jury. 

Since  the  injury,  according  to  the  evidence 
of  plaintiff,  was  caused  by  the  negligence  of 
fellow  servants  of  Pratt  It  goes  without  say- 
ing that  such  negligence  would  afford  no 
cause  of  action  against  the  defendant  at  com- 
mon law,  and  we  must  turn  to  the  statute  to 
ascertain  whether  the  IJegislature  has  pro- 
vided a  remedy  In  cases  of  this  character. 
The  action  is  based  on  section  2864,  Rev. 
St  1899,  as  amended  in  1905  (Laws  1905, 
p.  130).  That  section  provides  that :  "When- 
ever any  person  Including  an  employ^  •  •  • 
shall  die  from  any  Injury  resulting  or  occa- 
sioned by  the  negligence,  unskillfulness,  or 
criminal  intent  of  any  officer,  agent,  servant, 
or  employe,  whilst  running,  conducting  or 
managing  any  locomotive,  car  or  train  of 
cars,  or  any  street,  electric  or  terminal  or 
train  of  cars  •  •  *  the  corporation 
•  •  •  shall  forfeit  and  pay  as  a  penalty," 
etc.  Defendant  makes  the  point  that  the 
death  of  Pratt  "was  not  caused  by  any  negli- 
gence, unskillfulness,  or  criminal  intent  of 
any  officer,  agent,  servant  or  employ^,  whilst 
running  or  conducting  any  locomotive,  car  or 
train  of  cars."  We  think  the  cause  of  action 
asserted  falls  squarely  within  the  purview  of 
the  statute.  It  is  conceded  Pratt  was  an  em- 
ploy£  of  defendant  engaged  In  its  service  at 
the  time  of  the  Injury,  and  we  have  shown 
that  his  death  was  caused  by  the  negligence 
of  co-employ6s.  That  this  negligence  was  in 
the  performance  of  the  duty  of  moving  a  car 
and  a  train  of  cars  is  a  proposition  about 
which  there  can  be  no  reasonable  difference 
of  opinion.  It  is  immaterial  that  the  train 
was  being  operated  in  a  terminal  yard,  in- 
stead of  on  the  highway.  It  was  a  train  of 
cars  in  operation,  nevertheless.  The  lan- 
guage of  the  statute  expressed  a  clear  legis- 
lative intent  to  cover  the  operation  of  cars 
and  trains  at  terminals,  as  well  as  of  trains 
on  the  road.  The  principal  rule  of  construc- 
tion to  be  applied  to  this  statute  is  the  same 
that  governs  the  construction  of  the  section 
commonly  called  the  "fellow-servant  statute" 
(section  2873,  Rev.  St  1899  [Ann.  St  1906,  p. 
1655]).  "Laws  of  this  kind  are  of  a  remedial 
nature,  and  such  on  interpretation  is  and 
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ought  to  be  given  to  them  as  will  best  realize 
the  purpose  of  the  Legislature  to  afford  em- 
ployes of  railroad  companies,  who  work  in 
dangerous  positions  and  are  exposed  to  the 
anasual  hazards  incident  to  a  service  in 
which  their  personal  safety  Is  Jeopardized  by 
the  carelessness  of  numerous  other  employ^ 
over  whom  they  have  no  control,  and  whose 
habits  of  work,  In  respect  to  being  careful  or 
careless,  they  have  but  slight  chance  to  ob- 
serve, redress  for  injuries  sustained  by  the 
default  of  such  other  employes,  unrestricted 
by  the  common-law  doctrine  In  regard  to  In- 
juries caused  by  the  acts  of  fellow  servants. 
Hence  attention  is  paid  rather  to  the  humane 
spirit  of  the  law  than  to  its  exact  words." 
Rice  V.  Railway.  92  Mo.  App.,  loc.  clt.  38; 
Stubbs  V.  Railway,  85  Mo.  App.  192;  Shuler 
V.  Railway,  supra;  Huston  v.  Railroad,  129 
Mo.  App.  57C,  107  S.  W.  1045;  Briscoe  v. 
Railroad,  130  Mo.  App.  513,  109  S.  W.  93; 
Callahan  v.  Railway,  170  Mo.,  loc.  clt  495,  71 
S.  W.  208,  60  L.  R.  A.  249,  94  Am.  St.  Rep. 
746.  We  approve  what  was  said  in  the  fore- 
going quotation,  and,  though  we  find  the  ac- 
tion before  us  is  within  the  strict  letter  of 
the  statute,  we  take  this  occasion  to  declare 
that  full  efficacy  must  be  given  to  the  hu- 
mane spirit  and  intent  of  the  law. 

Of  the  legal  capacity  of  the  administratrix 
to  sue  there  can  be  no  question.  Pratt  was 
a  man  of  mature  age,  unmarried,  and  child- 
less. The  administratrix  was  his  mother  and 
dependent  on  him  for  support  The  statute 
(section  28G4),  as  amended  in  1905  (Laws 
1905,  p.  135  [Ann.  St  1906,  p.  1637]),  pro- 
vides: "If  there  be  no  husband,  wife,  minor 
child  or  minor  children,  natural  bom  or 
adopted,  •  •  •  then  in  such"  case  suit  may 
be  Instituted  and  recovery  had  by  the  admin- 
istrator or  executor  of  the  deceased,"  etc. 
The  demurrer  to  the  evidence  was  properly 
overruled. 

Point  is  made  that  the  court  erred  In  ex- 
cluding from  the  evidence  a  book  kept  by  de- 
fendant which  showed  the  names  of  the  em- 
ployes who  were  working  at  the  scene  of  the 
accident.  The  purpose  of  the  offer  was  to 
prove  that  one  of  plaintiff's  Important  wit- 
nesses, who  testified  that  he  was  at  work  in 
yard  at  the  time  of  the  injury,  had  given 
false  testimony.  The  time  slips  or  tickets 
made  in  the  yard  by  the  employe  whose  duty 
It  was  to  keep  the  time  of  the  employes 
were  offered  by  defendant  and  admitted  in 
evidence.  The  record  book  was  a  mere  com- 
pilation of  these  slips.  The  following  excerpt 
from  the  opinion  of  Judge  Lamm,  in  Sharp 
V.  Railway,  213  Mo.  517,  111  S.  W.  1154,  dis- 
poses of  this  point  adversely  to  the  conten- 
tion of  defendant:  "The  primary  evidence 
obviously  was  the  testimony  of  the  Inspector 
himself  and  his  tally  hook  made  contempo- 
raneously with  his  inspection.  The  record  of- 
fered was  a  mere  after-compilation  of  these 
tally  books,  in  the  nature  of  a  ledger  kept  for 
the  convenience  of  defendant    Note  the  fol- 


lowing :  There  Is  even  no  testimony  tliat  the 
copying  was  correctly  done.  There  Is  no  ex- 
cuse offered  for  the  absence  of  the  original 
memoranda,  viz.,  the  tally  book  and  its  con- 
tents, or  for  the  absence  of  the  evidence  of 
the  Inspector  who  made  both  the  lnsi)ectIon 
and  the  tally  book.  In  this  condition  of 
things,  it  would  be  dangerously  loose  prac- 
tice to  permit  the  introduction  of  such  sec- 
ondary evidence.  We  are  cited  to  no  well- 
considered  case  holding  such  book  admissible, 
on  such  proof.  We  take  it,  its  admission' 
would  be  a  novelty  in  the  law,  and.  If  we 
were  to  allow  its  exclusion  as  error,  we 
would  open  the  door  to  grave  abuses  by 
such  a  precedent" 

But  one  of  the  objections  of  the  defendant 
to  the  instructions  given  at  the  request  of 
plaintiff  Is  of  sufficient  merit  to  call  for  spe- 
cial notice.  That  is  addressed  to  the  follow- 
ing instruction:  "The  court  Instructs  the 
Jury  that.  If  you  find  for  plaintiff,  you  will 
assess  her  damages  at  a  sum  not  less  than 
$2,000  and  not  exceeding  $10,000,  all  In  the 
discretion  of  the  jury,  and  in  arriving  at  the 
amount  the  Jury  may  take  into  consideration 
the  age,  physical  condition,  and  earning  ca- 
pacity of  deceased  at  the  time  of  his  death." 
The  statute  provides  that  the  offending  cor- 
poration "shall  forfeit  and  pay  as  a  penalty 
*  *  •  the  sum  of  not  less  than  two  thou- 
sand dollars  and  not  exceeding  ten  thousand 
dollars.  In  the  discretion  of  the  jury."  De- 
fendant argues:  "The  language  of  this  stat- 
ute shows  clearly  and  conclusively  that  it  Is 
a  penal  statute,  and  that  the  question  of  com- 
pensation does  not  enter  into  the  amoont  of 
damages  which  the  plaintiff  is  entitled  to  re- 
cover. That  being  true,  the  said  instmction 
No.  12,  telling  the  Jury  that  they  should  take 
into  consideration  the  age,  earning  capacity, 
etc.,  of  the  deceased,  was  clearly  erroneous." 
Plaintiff,  without  objection  from  defendant 
was  permitted  to  examine  a  witness  on  mat- 
ters relating  to  the  earning  capacity  of  the 
decedent  and  the  dQ>endency  of  his  mother 
on  him  for  support  and  on  cross-examination 
defendant  went  into  this  subject  and  endeav- 
ored to  show  that  Pratt  was  not  Industrious, 
but  idled  away  much  of  his  time.  A  defend- 
ant who  la  driven  by  adverse  rulings  of  the 
court  to  contest  a  false  issue  Is  not  precluded, 
where  he  has  duly  preserved  his  exceptions, 
from  availing  himself,  in  the  appellate 
courts,  of  the  error  forced  upon  him ;  Imt  a 
defendant  who  voluntarily  accepts  a  false  is- 
sue tendered  by  his  adversary  has  no  right  to 
complain  after  he  is  beaten  on  ground  of  his 
own  choosing.  Neither  party  will  be  suffered 
to  try  the  case  on  one  theory  in  the  trial 
court  and  on  another  in  the  appellate  court 
Defendant  therefore  is  in  no  position  to  com- 
plain that  plaintiff  was  permitted  td  show  the 
pecuniary  value  of  the  life  of  the  decedent  to 
those  dependent  upon  him. 

But  defendant  did  object  and  except  to  the 
instruction  under  consideration,  and  we  must 
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assume  that  the  point  was  made  that  th« 
remedy  was  penal,  and  must  be  awarded  as 
a  i)enalt7,  and  not  as  compensation  for  actual 
damages  Inflicted.  Whether  or  not  the  ctI- 
dence  we  have  noted  was  Improper  and 
should  have  been  excluded  had  defendant  ob- 
jected to  its  reception,  It  became  the  duty  of 
the  court  to  declare  In  the  Instruction  the 
correc£  rule  relating  to  the  remedy,  and, 
should  we  find  that  an  incorrect  rule  was 
given,  we  would  hold  that  prejudicial  error 
had  been  committed  against  the  defendant 
The  rule  now  prevailing  in  this  state  is  that 
such  portions  of  the  statute  "as  confer  a  rem- 
edy are  to  be  liberally  construed  In  advance- 
ment of  the  remedy,  and  such  portions  of  It 
as  Impose  a  penalty  are  to  be  strictly  con- 
strued, In  order  that  the  penalty  shall  be  sus- 
tained and  the  statute  shall  be  operative  and 
In  full  force,  to  the  end  that  the  mischief 
which  It  seeks  to  prevent  and  punish  shall  be 
abated  or  minimized."  Casey  v.  Transit  Co., 
116  Mo.  App.,  loc.  clt.  249,  91  S.  W.  424;  s. 
c  205  Mo.  721,  103  S.  "W.  114&  The  remedy 
must  be  Imposed  by  the  Jury  as  a  penalty,  not 
as  compensatory  damages ;  but  the  statute  in 
its  present  form  does  not  fix  the  exact 
amount  of  the  penalty,  but  leaves  a  wide 
range' for  the  Jury  to  exercise  discretion.  Be- 
tween the  limits  of  $2,000  and  $10,000  the 
Jury  is  given  room  for  the  expression  of  its 
convictions  concerning  the  amount  of  the  pen- 
alty that  should  be  Imposed.  The  very  fact 
that  the  Legislature  invested  the  Jury  with 
the  right  of  exercising  a  discretion  makes 
pertinent  all  of  the  facts  and  circumstances 
of  the  case  that  are  necessary  to  be  known 
in  order  that  the  discretion  may  be  wisely, 
and  not  foolishly  or  capriciously,  exercised. 
Xot  only  is  it  essential  that  the  Jury  should 
know  the  nature  of  the  culpable  act  which 
gave  rise  to  the  cause  of  action,  but  also 
should  they  know  the  kind  of  man  who  met 
his  death  by  the  negligence  of  the  defendant. 
The  age  and  earning  capacity  of  the  decedent 
were  proper  subjects  of  investigation,  and  it 
was  not  error  to  instruct  the  Jury  to  take 
such  facts  into  consideration.  The  instruc- 
tion does  not  tell  the  jury  to  award  plaintiff 
compensatory  damages.  -  It  directs  them  to 
assess  the  damages  at  a  sum  not  less  than  $2,- 
000  and  not  exceeding  $10,000,  "all  In  the  dis- 
cretion of  the  Jury."  While  it  does  not  use 
the  word  "penal^,"  it  does  fix  arbitrary 
bounds  to  the  verdict  without  reference  to 
the  question  of  whether  actual  compensation 
for  the  damages  incurred  would  lie  within 
those  bounds.  In  doing  this,  the  instruction 
BufiSciently  expressed  the  idea  that  the  assess- 
ment of  damages  was  to  be  treated  by  the 
Jury  as  the  Imposition  of  a  penalty.  If  de- 
fendant desired  a  more  specific  Instruction,  it 
should  have  asked  it 

We  find  no  substantial  error  in  the  record, 
and,  accordingly,  the  judgment  is  affirmed. 
All  concur. 


CARRELL  V.  McDonnell. 

(Kansas  CSty  Court  of  Appeals.    Missouri.    Nov. 
15,  1900.    Rehearing  Denied  Dec.  6,  1909.) 

1.  Work  and  Labob  (§  7*)— Oompensatiok— 
Right  to  Recover. 

A  married  daughter,  living  with  her  hus- 
band apart  from  her  father  was  requested  by 
the  latter  to  come  home  and  work.  Thereafter 
she  broke  up  her  home  and  went  to  her  father's 
home  and  rendered  services  for  several  years. 
Before  any  services  were  rendered  he  promised 
her  that  he  would  do  what  was  right,  and  after 
the  rendition  of  a  part,  he  said  he  would  pay 
her  for  everything.  Held,  that  she  was  entitled 
to  recover  the  value  o£  the  services,  as  the 
father's  request  raised  an  implied  contract  to 
pay  therefor. 

[EM.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  S$  12,  13, 17;  Dec.  Dig.  §  7.*] 

2.  Pleading  (8  398*)— Vabiance. 

Where  the  petition,  in  an  action  for  serv- 
ices, alleged  that  they  began  on  September  1st, 
an  Instruction  that  the  jury  might  allow  com- 
pensation for  services  from  March  Ist  preceding, 
in  accordance  with  the  evidence,  was  not  er- 
roneous, where  it  did  not  mislead  or  surprise  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  I  1338;  Dec.  Dig.  $  398.*] 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty;  Alonzo  D.  Burns,  Judge. 

Action  by  Maggie  J.  Carrell  against  Mi- 
chael J.  McDonnell.  From  a  Judgment  for 
plaintiff,   defendant  appeals.     AfQrmed. 

J.  C.  Growney,  for  appellant  L.  C.  Cook, 
for  respondent 

BROADDUS,  p.  J.  This  Is  a  suit  to  re- 
cover for  the  value  of  plalntifTs  services 
rendered  by  plaintiff  on  an  alleged  contract 
had  with  defendant  The  plaintiff  is  the 
daughter  of  defendant  and  was  married 
prior  to  the  1st  day  of  March,  1899,  and  was 
living  with  her  husband  and  child  separate 
and  apart  from  defendant.  PlalntifTs  evi- 
dence went  to  prove  that  she  left  her  own 
home,  and  at  the  request  of  defendant  and 
took  up  her  abode  with  him.  The  request 
mentioned  was  in  the  form  of  a  letter,  the 
contents  of  which  were  to  the  effect  that  de- 
fendant would  like  for  plaintiff  to  come 
home;  that  her  sister  was  there,  but  she 
would  not  stay,  and  if  plaintiff  would  come 
home,  he  would  fix  things  up  right  for  her, 
and  to  come  home  and  stay;  that  her  moth- 
er was  not  able  to  do  anything.  Plaintiff 
in  a  short  time  thereafter  sold  her  house- 
hold goods,  broke  up  her  home,  and  went  to 
Maryvllle.  The  defendant  met  her  at  the 
depot  and  took  her  to  his  farm.  After  she 
got  to  the  farm,  the  parties  talked  the  mat- 
ter over,  and  defendant  said  to  her:  "If 
you  will  stay  with  us  from  now  on,  I  will 
do  right  by  you.  I  will  give  you  plenty. 
If  your  will  stay  with  us,  I  will  do  right 
by  yoiL  Help  me  with  the  chores,  and  help 
me  with  the  work."  She  worked  for  de- 
fendant from  that  time,  doing  the  household 
work  and  also  that  of  a  farm  hand.     She 
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health  had  broken  down.  She  left  defend- 
ant's farm,  and  with  her  husband  and  child 
established  themselves  In  a  home  In  Mary- 
vllle.  She  there  followed  the  business  of  a 
dressmaker,  In  which  she  earned  from  $1 
to  $1.50  a  day.  On  October  1,  1903,  defend- 
ant went  to  her  home  and  solicited  her  to 
go  back  to  the  farm,  and  upon  her  hesitation 
to  consent  to  do  so,  he  said  to  her;  "Well, 
you  will  get  pay  for  everything  you've  done 
for  me.  They  won't  stay  with  me.  Won't 
you  come  back  for  your  mother's  sake,  for 
God's  sake?"  Plaintiff  again  broke  up  her 
home,  and  with  her  child  went  back  to  the 
farm  and  resumed  her  former  labors.  She 
remained,  performing  such  services  as  has 
been  described  until  B^bruary  1,  1908,  a 
period  of  4  years  and  4  months,  which  with 
that  she  bad  formerly  performed  aggregated 
92  months  of  service.  Disagreements  arose 
then  between  herself  and  sister,  who  had  re- 
turned to  the  farm,  and  whose  husband  bad 
died  In  the  meantime,  and  she  left  the  farm 
again.  That  plaintiff  rendered  Important 
service  Is  well  attested  by  her  neighbors, 
who  were  witnesses  In  her  behalf,  and  there 
was  evidence  going  to.  prove  the  value  of 
her  services.  As  the  case  was  tried  before 
a  Jury,  we  deem  It  unnecessary  to  set  out 
defendant's  testimony,  as  their  verdict  set- 
tled the  questions  of  fact  In  Issue.  The  Jury 
returned  a  verdict  for  plaintiff  in  the  sum 
of  $1,515,  upon  which  Judg^lent  was  render- 
ed, and  defendant  appealed. 

The  court  instructed  the  Jury,  in  substance, 
that  If  plaintiff  rendered  services  for  de- 
fendant at,  his  request,  she  was  entitled  to 
recover  for  the  reasonable  value  of  such 
services.  It  is  contended  that  the  Instruction 
is  radically  wrong.  The  theory  of  appel- 
lant Is  that  plaintiff  was  the  daughter  of 
defendant,  and  that  the  law  presumes,  in  the 
absence  of  an  understanding  that  defend- 
ant was  to  pay  and  the  other  was  to  receive 
pay  for  her  services,  that  such  were  rendered 
gratuitously.  Louder  v.  Hart,  52  Mo.  App. 
377;  PMnnell  v.  Gooch,  69  Mo.  App.  209; 
Castle  V.  Edwards,  63  Mo.  App.  564.  There 
is  no  disputing  the  rule  which  defendant  has 
invoked,  but  it  does  not  govern  under  the 
facts  In  this  case.  There  are  authorities  of 
the  most  direct  bearing  holding  that  plain- 
tiff is  entitled  to  recover  under  the  facts. 
The  plaintiff  was  not  a  member  of  defend- 
ant's family;  and,  as  the  services  were 
rendered  at  defendant's  request,  there  was 
an  Implied  contract  that  she  would  receive 
compensation  therefor.  We  have  a  case  In 
this  state  much  in  point  It  Is  there  said: 
"Where  in  an  action  by  decedent's  daughter 
for  services  plalntlfTs  evidence  showed  that 
she  came  home  at  her  father's  request,  and 
began    work    with   the   understanding  that 


to  the  death  of  her  father."  Shannon  v.  Car- 
ter, 99  Mo.  App.  134,  72  S.  W.  495.  "Where 
the  evidence  raises  the  presumption  that 
the  services  were  rendered  and  received  with 
the  expectation  that  the  parent  would  com- 
pensate the  child  for  the  same,  there  Is  suf- 
ficient evidence  to  send  the  Issue  to  the 
Jury.''  Finnell  v.  Gooch,  supra.  It  is  held 
In  cases  like  this  "that  the  relation  of  the 
parties  did  not  make  them  members  of  tlie 
same  family,  and  therefore  takes  the  case 
out  of  the  rule  that  services  rendered  an- 
other by  a  child  or  a  member  of  bis  family 
are  presumed  to  be  gratuitous."  Ltillard  v. 
Wilson,  178  Mo.  145,  77  S.  W.  74. 

The  defendant  argues,  however,  that  un- 
der the  instruction  the  Jury  were  authorized 
to  find  for  respondent  without  first  finding 
that  the  services  were  performed  under  and 
by  virtue  of  a  contract  either  expressed  or 
Implied.  This  is  a  misapprehension,  because 
the  Instruction  requires  that  there  must  have 
been  a  request  to  plaintiff  to  perform  the 
services  before  she  was  entitled  to  recover; 
and,  as  such  a  request  raises  an  Impll^  con- 
tract to  pay  for  them,  the  Instruction  Is  not 
subject  to  criticism.  And  this  rule  Is  par- 
ticularly applicable  to  the  facts  of  this  case, 
as  plaintiff  was  hot  a  member  of  defend- 
ant's famUy,  and  there  existed  no  presump- 
tion that  such  services  were  to  be  perform- 
ed gratuitously. 

We  pass  over  the  objection  made  to  in- 
struction numbered  2  given  for  plaintiff,  as 
we  do  not  think  there  Is  any  kind  of  error 
contained  therein. 

Instructions  numbered  3,  4,  and  5  we  are 
fully  persuaded  are  properly  worded,  and 
contain  correct  directions  to  the  Jury  In  ar- 
riving at  a  verdict;  and  there  was  no  er- 
ror in  telling  the  Jury  they  might  allow 
plaintiff  compensation  for  her  services  from 
March  1,  1899;  the  petition  alleging  that 
such  services  began  September  1,  1S80,  be- 
cause it  was  a  mere  variance,  and  was  not 
misleading  and  worked  no  surprise  to  de- 
fendant 

Finding  no  error,  the  cause  is  affirmed. 
All  concur. 


WENNINGER  r.  MITCHELL  et  aL 

(Kansas  City  Court  of  Appeals.     Missoaii 

Nov.  19,  1909.    Rehearing  Denied 

Dec.   6,   1909.) 

1.  CONTBACTS  (§{  111,  139*)— Legautt— Mab- 
BIAQE   BBOKEBAOE  CONTBACT. 

A  contract  to  aid  a  woman  in  securing  • 
husband  is  iuvalid,  although  when  the  contract 
was  made  the  woman  was  endeavoring  to  mar- 
n  the  man  that  she  subsequently  married,  and 
the  services  that  she  contracted  for  were  in  con- 
nection with  her  efforts  to  secure  such  man  as 
her  husband;  and,  although  the  contract  is  exe- 
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cuted,  the  woman  will  not  be  deemed  iu  pari 
delicto  with  the  other  parties  to  the  contract, 
and  will  i>e  allowed  to  recover  the  consideration 
)>aid. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  iS  515-520,  684^700;    Dec.  Dig.  i§ 
111,  13».»] 
2.  CONTBACTS  (S  53*)— Fbaud— "Unconscion- 

ABI.B." 

An  "anconscionable"  contract  is  one  such 
as  no  man  in  his  senses  and  not  under  a  delu- 
sion would  make  on  the  one  hand,  and  as  no 
honest  and  fair  man  would  accept  on  the  other. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Ont.  Dig.  IS  231,  232,  505 ;   Dec.  Dig.  §  53.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  7155,  7156.] 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Action  by  Dora  Wenninger  against  D.  B. 
Mitchell  and  others.  Case  was  referred  to  a 
referee,  who  made  findings  for  plalntiCC,  but 
•on  exceptions  to  the  report  the  court  entered 
Judgment  for  defendants,  and  plaintllT  ap- 
peals. Reyersed  and  remanded,  with  direc- 
tions to  overrule  objections  to  the  referee's 
report,  and  enter  judgment  thereon  for  plain- 
tiff. 

Thos.  L.  Buford  and  Fogle  &  Fogle,  for  ap- 
pellant Wm.  Saxbury  and  Hlgbee  &  Mills, 
for  respondents. 

ELLISON,  X  Plaintiff  Instituted  this  ac- 
tion by  filing  a  bill  in  equity  praying  for 
dissolution  of  a  partnership  with  defendants, 
and  for  an  accounting.  The  case  was  re- 
ferred to  a  referee,  who  tooic  the  evidence 
brought  forward  by  the  parties  and  made  his 
findings  for  the  plaintiff.  Exceptions  were 
taken  to  his  report,  which  the  court  sus- 
tained, and  entered  a  Judgment  for  the  de- 
fendants. 

It  appears  that  plaintiff  was  a  widow  and. 
that  her  name  was  Skinner;  that  her  hus- 
band died  In  1905,  and  that  afterwards,  in 
the  latter  part  of  the  summer  or  early  fall 
of  1906,  she  returned  to  Queen  City,  Schuyler 
county.  Mo.  (the  seat  of  this  controversy), 
where  she  had  formerly  lived,  and  went  to 
board  with  defendants,  who  are  husband  and 
wife.  Defendant  D.  B.  Mitchell  was  engaged 
In  the  livery  stable  business  in  that  town, 
and  shortly  after  plaintiff  came  to  his  house 
be  sold  her  a  half  Interest  in  the  business 
and  livery  stock  for  $500  in  cash.  It  seems 
that  plaintiff  desired  to  get  married  again, 
and  was  so  anxious  in  that  regard  that  she 
advertised  for  a  husband  in  the  newspapers 
through  a  matrimonial  agency.  In  this  way 
one  Wenninger,  of  Lincoln,  Neb.,  learned  of 
her,  and  he,  too,  wanting  to  get  married, 
entered  into  a  correspondence  with  plaintiff, 
which  quickly  resulted  in  an  engagement  and 
shortly  thereafter  their  marriage.  In  thus 
getting  o  husband  plaintiff  wittingly  or  un- 
wittingly laid  the  foundation  for  the  defense 
to  this  action.  Defendants  admit  that  plain- 
tiff purchased  a  one-half  interest  in  the  livery 


stable  for  $500  and  became  a  partner  in  the 
business.  But  they  claim  that  she  said  to 
Mrs.  Mitchell,  before  she  purchased  the  In^ 
terest  in  the  livery  stable,  that  she  would 
pay  well  If  we  "would  assist  her  in  getting 
a  man";  that  after  she  purchased  of  them 
the  interest  in  the  stable,  "she  said  if  we 
would  help  her  get  this  man,  she  would  give 
us  her  interest  in  the  bam  for  our  service." 
Defendants  say  they  carried  out  their  part 
of  the  agreement,  and  that  plaintiffs  interest 
in  the  barn  became  theirs.  We  will  examine 
the  record  to  see  what  substance  of  law  or 
fact  there  may  be  in  this  claim. 

In  the  first  place  we  find  the  work  claimed 
to  have  been  performed  by  defendants  for 
plaintiff  to  be  of  such  trlfiing  nature  as  not 
to  deserve  serious  consideration.  It  consisted 
principally  in  writing  two  letters.  The  time 
covered  by  this  "service"  was  between  the 
middle  of  September  and  the  24th  of  Octo- 
ber, for  the  first  letter  was  written  two  or 
three  weeks  after  plaintiff  arrived  at  their 
house,  which  was  the  latter  part  of  August, 
and  the  last  one  must  have  been  prior  to  Oc- 
tober 24th,  as  that  was  the  day  of  the, mar- 
riage. Thus  some  time  within  the  space  of 
four  or  five  weeks,  Mrs.  Mitchell  wrote  two 
letters  at  plaintiff's  dictation.  The  record 
does  not  disclose  how  long  a  time  this  took, 
but  the  simple  matter  of  writing  two  letters 
could  not  have  taken  long.  Suffice  it  to  say 
we  cannot  bring  ourselves  to  believe  the  task 
was  worth  one-half  of  a  livery  stable,  for 
which  plaintiff  bad  Just  paid  defendants 
$500. 

But  defendants  will  say  that  the  foregoing 
was  not  all  the  service  they  performed  "In 
getting  a  man"  for  plaintiff.  Their  further 
claim  came  about  In  this  way:  It  seems  that 
Wenninger,  recognizing  the  custom  In  such 
affairs,  endeavored  to  seek  plaintiff  by  going 
to  her  and  having  the  wedding  at  her  home. 
But  counsel  say  the  "Fates"  interfered,  and 
as  he  was  on  his  way  to  the  train  in  Lin- 
coln, he  met  with  an  accident  on  a  street  car, 
the  nature  of  which  is  not  disclosed.  How- 
ever, he  Immediately  Instituted  an  action  for 
damages  against  the  street  railway,  and 
wrote  to  plaintiff  the  reason  for  his  failure 
to  appear  at  her  home.  It  was  then  arranged 
by  plaintiff  that  she  would  go  to  Lincoln,  and 
the  ceremony  could  be  performed  notwith- 
standing the  misfortune.  Plaintiff  invited 
defendants  to  the  wedding,  and  Mrs.  Mitchell 
straightway  accepted,  or  at  least  immediate- 
ly expressed  a  desire  to  go,  but  Mr.  Mitchell 
gave  evidence  of  some  hesitation.  He  said 
he  was  "short  of  money."  At  any  rate,  when 
he  was  informed  of  a  matter  to  be  presently 
mentioned,  he  too  accepted,  and  all  three 
started  for  the  wedding.  It  is  for  thus  at- 
tending the  wedding  that  the  additional 
service  is  made  up.  It  is  so  out  of  the  ordi- 
nary for  one  to  charge  for  an  acceptance  of 
an  invitation  to  a  wedding  that  we  find  dlf» 
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that  ^I^.  Mltcbell  had  nerer  traveled  much, 
and  when  we  reflect  on  the  pleasure  it  ordina- 
rily must  be  to  be  favored  with  an  inTltation 
to  a  trip  from  a  country  village  to  a  distant 
city  to  attend  a  wedding,  and,  as  they  said, 
partake  of  a  "wedding  feast,"  we  are  again 
loath  to  allow  any  charge  in  a  proceeding  in 
equity.  But  this  is  not  all  to  be  said  on  this 
head,  in  plaintifTs  behalf  and  defendants' 
condemnation.  Plaintitt  paid  the  expenses  of 
Mrs.  Uitchell,  and  gave  Mr.  Mitchell  a  new 
bedstead.  When  he  learned  that  plaintiff 
was  to  pay  his  wife's  expenses  for  the  trip 
and  to  give  him  her  new  bedstead,  his  objec- 
tion softened,  and  the  hesitation  noted  above 
faded  away.  These  considerations  make  it 
a  matter  of  some  wonder  how  this  branch  of 
the  defense,  so  extraordinary  in  Its  nature, 
could  have  been  set  up.  Tet,  notwithstand- 
ing the  foregoing  considerations,  it  must  be 
conceded  that  the  record  discloses  some  evi- 
dence of  an  agreement  on  plaintiff's  part, 
though  she  testified  that  there  was  not  For 
the  reasons  following  It  will  not  be  necessary 
for  us  to  say  whether  she  did,  in  fact,  prom- 
ise to  pay  for  what  was  not  much  more  than 
imaginary  service. 

The  defense  is  based  on  an  unconscionable 
claim.  In  Ball  v.  Key  bum,  136  Mo.  App.  546, 
118  S.  W.  524,  we  approvingly  cited  this  defi- 
nition of  an  unconscionable  contract  from 
Chesterfield  v.  Jansen,  2  Ves.  8r.  155:  It  Is 
a  bargain  "such  as  no  man  in  his  senses,  and 
not  under  a  delusion,  would  make  on  the  one 
hand,  and  as  no  honest  and  fair  man  would 
accept  on  the  other."  In  passing  on  the 
utter  disproportion  between  the  service  said 
to  have  been  rendered  and  the  compensation 
claimed  we  will  add  to  what  we  said  at  the 
outset  that  we  must  keep  in  mind  the  situa- 
tion of  the  parties  and  the  possibility,  or  per- 
haps the  better  word  would  be  the  impossi- 
bility, of  defendants  rendering  any  real  serv- 
ice. The  man  they  were  to  aid  plaintiff  in 
marrying  was  not  an  acquaintance  of  theirs 
over  whom  they  had  influence;  he  was  a 
total  stranger  to  them,  whom  they  had  never 
seen  or  heard  of,  and  who  had  never  seen  or 
heard  of  them.  There  Is  no  pretense  of  any 
service,  nor  was  there  opportunity  for  any, 
save  the  mere  writing  of  two  letters,  a  com- 
mon civility  rarely  made  a  matter  for  com- 
pensation. If  plaintiff  could  have  called  up- 
on any  one  running  a  typewriter,  the  service 
could,  and  doubtless  would,  have  been  per- 
formed for  not  more  than  10  cents  each. 

But  if  we  should  have  concluded  that  the 
evidence  favored  the  defendants.  It  would 
have  been,  for  another  reason,  of  no  benefit 
to  them.  It  would  but  show  a  contract  which 
the  law  would  not  aid  in  enforcing.  The 
contract  would  be  nothing  less  than  that 
known  as  "marriage  brokerage,"  which  Is 
condemned  where  the  E^ngllsh  common  law 
Is  enforced.    The  contract,  according  to  the 


They  were  to  procure,  or  aid  In  procuring, 
a  husband  for  the  plaintiff.  It  was  subject 
to  all  the  vicious  tendencies  such  contracts 
have  been  shown  to  possess,  and  Is  wholly 
void.  2  Parsons  on  Contracts,  73;  Lawrsou 
on  Contracts,  {  321;  3  Addison  on  Contracts, 
S  1349;  Jangraw  v.  Perkins,  76  Vt  127,  56 
Atl.  532,  lOi  Am.  St.  Eep.  917;  Duval  v. 
Wellman,  124  N.  Y.  156,  26  N.  E.  343.  The 
fact  that  plaintiff  was  engaged  in  seeking  to 
marry  Wenninger  when  defendants  were 
called  In  and  employed  to  aid  her  iu  the  al- 
ready conceived  purpose  does  not  change  the 
nature  or  character  of  the  contract,  nor  re- 
lieve It  of  any  of  the  obnoxious  features  of 
an  ordinary  marriage  brokerage  agreement. 
Thus  in  Jangraw  v.  Perkins,  supra,  the  con- 
tract was  to  hasten  an  Intended  marriage. 
It  read:  "I  owe  you  five  hundred  dollars 
and  I  deed  you  this  land  to  secure  the  debt; 
but  if  Rivett  shall  marry  your  daughter  at 
once  and  be  for  six  years  her  faithful  hus- 
band, the  debt  shall  be  satisfied;  other- 
wise, I  must  pay  you  five  hundred  dollars  to 
be  held  by  you  In  trust  for  her."  It  was 
condemned  as  Illegal.  In  Crawford  v.  Rus- 
sell, 62  Barb.  (N.  Y.)  92,  the  contract  was 
"that  plaintiff  should  do  all  she  could  to  aid 
a  marriage  between  Jeremiah  and  C9iristiiia 
by  her  influence  and  services,"  for  which 
service  and  influence  Christina  promised,  if 
she  became  the  wife  of  Jeremiah,  she  would 
pay  plaintiff  $2,000  in  cash,  and  to  purchase 
for  her  a  piano,  and  also  a  gold  watch  for 
plaintiff's  daughter,  and  'pay  the  expense  of 
the  daughter's  education.  The  contract  was 
condemned  as  illegal.  In  that  case  it  Is 
shown  that  the  civil  law  allowed  and  encour- 
aged marriage  brokers  and  matchmakers  for 
the  reason  that  it  was  thought  to  facliitnte 
matrimony.  But  the  common  law  looked 
more  to  bad  tendency  and  the  evil  conse- 
quences flowing  from  marriages  thus  brought 
about.  And  Judge  Story  said:  "The  surprise 
is  not  that  the  doctrine  should  have  been 
established  In  a  refined,  enlightened,  and 
Christian  country,  but  that  Its  propriety 
should  ever  have  been  a  matter  of  debate." 
In  Boynton  v.  Hubbard,  7  Mass.  112,  such 
contracts  were  pronounced  void,  "not  be- 
cause they  are  fraudulent  upon  either  party, 
but  because  they  are  a  fraud  upon  third  per- 
sons, and  because  they  are  a  public  mischief, 
as  they  have  a  tendency  to  cause  matrimony 
to  be  contracted  on  mistaken  principles, 
•  •  *  and  they  are  relieved  against  for 
the  sake  of  the  public."  Tlie  idea  conveyed 
by  these  cases  Is  that  to  uphold  contracts  of 
this  nature  would  make  marriage  a  matter 
of  traffic,  and  would  stimulate  marriage  pro- 
curement In  such  degree  as  to  be  demoral- 
izing in  its  tendency  and  unhappy  In  its  re- 
sults. They  are  therefore  condemned  on  the 
ground  of  public  policy. 
But  it  may  be  said  that  plaintiff  is  In  pari 
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delicto  and  therefore  cannot  take  advantage 
of  the  Illegality,  since  the  law  will  not  aid 
one  who  has  Joined  in  acts  which  the  law 
forbids.    There  are,  howeyer,  cases  where, 
notwithstanding  the  plaintiff  may  pro^t  by 
the  relief  asked,  the  pnbllc  good  requires 
that  it  be  granted;    especially  is  that  true 
when  the  party  seeking  relief  is  the  lesser 
wrongdoer.    The  qnestion  was  recently  elab- 
orately discussed  by  Judge  Valliant  in  Hobbs 
T.  BoatrlgM,  195  Mo.  693,  93  S.  W.  934,  5  L. 
R,  A.  (N.  S.)  906,  113  Am.  St.  Rep.  709,    O^e 
Judge  said  that:     "The  doctrine  that  courts 
will  not  aid  a  plaintiff  who  is  In  pari  de- 
licto with  the  defendant  is  not  a  rule  of  uni- 
versal application.    It  is  based  on  the  prin- 
ciple that  to  give  the  plaintiff  relief  in  such 
case  would  contravene  public  moraLs  and  im- 
pair the  good  of  society.    Therefore  the  rule 
should  not  be  applied  in  a  case  in  which  to 
withhold  the  relief  would,  to  a  greater  ex- 
tent, offend  public  morals.    To  promote  the 
good  of  the  public  is  the  highest  aim  of  the 
courts  in  the  application  of  this  doctrine. 
Under  the  head  of  exceptions  to  the  rule  in 
9  Cyc.  p.  550,  it  is  said:    'Although  the  par- 
ties are  in  pari  delicto,  yet  the  court  may  in- 
terfere and  grant  relief  at  the  suit  of  one  of 
them  where  public  policy  requires  its  Inter- 
vention, even  though  the  result  may  be  that 
a  benefit  will  be  derived  by  a  plaintiff,  who 
is  in  equal  guilt  with  the  defendant     But 
here  the  guilt  of  the  parties  is  not  considered 
as  equal  to  the  higher  right  of  the  public, 
and  the  guilty  party  to  whom  the  relief  is 
granted  is  simply  the  instrument  by  which 
the  public  Is  served.'     A  question  of  what 
Is  public  policy  in  a  given  case  is  as  broad 
as  a  question  of  what  is  fraud  in  a  given 
case,  and  is  addressed  to  the  good  common 
sense  of  the  court."    To  the  same  ^ect,  see 
Funding  Co.  ▼.  Haskett,  125  Mo.  App.  616- 
639,  102  S.  W.  1<K50.    The  question  was  pre- 
sented to  the  Court  .of  Appeals  in  New  York 
in  a  case  of  the  kind  before  us.    Duval  v. 
Wellman,  124  N.  Y.  156.1    The  contract  was 
between  a  woman  seeking  a  husband  and 
the  proprietor  of  a  matrimonial  Journal  call- 
ed the  "New  York  Cupid,"  and  It  read  as 
follows:    "June  2,  1887.     Due  Mrs.  Guion, 
from    Mr.    Wellman,    fifty    dollars    ($50.00) 
Aug.  15tb,  If  at  that  time  she  is  willing  to 
give  up   all   acquaintance   with   gentlemen 
who  were  introduced  in  any  manner  by  H. 
B.  Wellman.    If  Mrs.  Gulon  marry  the  gen- 
tleman whom  we  introduce  her  to,  an  addi- 
tional fifty  dollars  ($50.00)  is  due  Mr.  Wellman 
from  Mrs.  Guion.    [Signed]  H.  B.  Wellman. 
Ea.  Gulon."    The  court  ruled  that  the  money 
paid  on  the  contract  could  be  recovered  back, 
on  the  ground  that  the  woman  was  not  the 
equal  in  guilt  with  the  marriage  promoter. 
And  that  where  the  contract  was  not  malum 
In  se,  the  law  would  afford  relief  to  the  more 
innocent  party,  and  that  two  parties  might 
"conciu"   in   an   illegal   act  without  being 
deemed  In  all  respects  in  part  delicto. 


We,  therefore,  feel  not  restrained  by  the 
rule  In  pari  delicto  and,  in  consequence,  do 
not  consider  that  it  in  any  wise  stands  in  the 
way  of  plaintiff's  right  to  claim  her  partner- 
ship share  of  the  livery  stable  property. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  direction  to  overrule  objec- 
tions to  the  referee's  report  and  enter  Judg- 
ment thereon  as  therein  indicated.  All  con- 
cur. 


PINELAND  MFG.   CO.  v.  GUARDIAN 

TRUST  CO. 

(Kansas    City    Court    of    Appeals.      Missouri.. 

Nov.   15,   1909.) 

1.  Covenants  (J  94*)— Covenant  of  Siasiif 
—Breach— Necessity  of  Eviction. 

The  rule  that  a  grantor  is  not  liable  up- 
on a  covenant  of  fee-simple  title  until  eviction, 
or  something  equivalent  thereto,  under  a  para- 
mount title,  applies  in  case  of  a  failure  of 
title,  where  no  adverse  title  has  been  asserted, 
and  generally  where  it  is  sought  to  avoid  the 
payment  of  purchase  money  or  the  payment 
back  of  purchase  money  already  paid,  out  does 
not  apply  in  case  of  a  covenant  of  an  indefeasi- 
ble estate  in  fee  simple,  where  in  fact  the  cove- 
nantor has  no  legal  title  whatever;  there  be- 
ing a  breach  of  the  covenant  warranting  nom- 
inal damages  the  instant  it  was  made,  in  which 
case  the  covenantee  may  sue  when  he  has 
suffered  substantial  damages,  though  there  has 
been  no  eviction. 

[EM.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  i  109;    Dec.  Dig.  i  94.*] 

2.  Vendor   and    Pubchabeb    (f    129*)— Peb- 

FOBHANCB    of    OONTBAOT  —  SUFFICIENCY    OF 

Title. 

Under  a  contract  calling  for  a  general  war- 
ranty deed,  a  purchaser  could  not  be  compelled 
to  accept  a  conveyance,  where  the  legal  title 
is  outstanding  in  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  238 ;   Dec.  Dig.  S  129.*] 

3.  Covenants  ({  132*)— Wabranty  of  Fee- 
SiUFLE  Title  —  Bbeach  —  Dahages  —  Elx- 
fense  of  Pebfectino  Title. 

Where  a  vendor  covenanted  to  convey  a 
fee-simple  title,  the  legal  title  being  in  a  third 
person,  the  purchaser  could  call  upon  the  ven- 
dor to  obtain  a  fee-simple  title,  and,  upon  its 
default,  could  institute  proceedings  to  protect 
and  perfect  the  title,  and  the  necessanr  expense 
incurred  therein  would  be  substantial  damage, 
for  which  recovery  could  be  had  of  the  vendor 
under  its  covenant 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  §{  260-262;    Dec.  Dig.  g  132.*] 

4.  Covenants  (J  132*)— Wabranty  of  Fee- 
Simple  Title— Bbeach— Damaoes—Attob- 
ret'b  Fees. 

For  breach  of  such  a  covenant,  attorney's 
fees  and  necessary  reasonable  expenses  and 
proper  court  costs  are  allowable;  attorney's 
fees  being  allowed  only  where  notice  of  the  ac- 
tion has  been  given  to  the  covenantor. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  «|  261,  262 ;    Dec.  Dig.  {  132.*] 

5.  LniiTATioN  of  Actions  (J  180*)— Plead- 
ing—Demurreb  Raising  Defense. 

A  defendant  may  take  advantage  of  limita- 
tions by  demurrer,  when  the  bar  appears  on  the 
face  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  $g  670,  671 ;  Dec.  Dig. 
{  180.*] 
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Tey  a  fee-simple  title  from  the  time  substantial 
damage  accrues,  and  where  the  date  of  the  cove- 
nant was  more  than  10  years  prior  to  the  be- 
giuning  of  the  action  thereon,  but  there  had 
been  no  eviction  or  equivalent  act,  and  sub- 
stantial damage  only  occurred  upon  expendi- 
tures in  an  action  by  the  purchaser  to  per- 
fect the  title  against  a  third  person  holding  the 
legal  title,  within  the  10-year  period,  the  sub- 
sequent action  ou  the  covenant  was  not  barred 
by   10  years'  limitation. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig. '  $|  255,  256;  Dec.  Dig.  { 
47;*    Covenants,  Cent  Dig.  {  17&] 

Appeal  from  Circuit  Court,  Jackaon  Coun- 
ty;  Jas.  E.  Goodrich,  Judge. 

Action  by  tbe  Pineland  Manufacturing 
Company  against  the  Guardian  Trust  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Haff  &  Michaels  and  Daniel  C.  Ketcbum, 
for  appellant.  Geo.  H.  English,  Jr.,  and  Ed- 
ward C.  Wright,  for  respondent 

ELLISON,  J.  This  action  Is  based  on  a 
covenant  of  seisin  contained  In  a  general 
warranty  deed  for  lands  lying  In  the  state  of 
Louisiana.  The  Judgment  In  the  trial  court 
was  for  the  defendant  The  defendant  de- 
murred to  plalntlfTs  petition  on  the  ground 
that  It  did  not  state  a  cause  of  action.  The 
trial  court  sustained  that  view,  and  plain- 
tiff thereupon  appealed. 

Stripped  of  detail,  the  petition  states  that 
plaintiff  bought  a  large  tract  of  land  of  de- 
fendant situated  in  the  state  of  Louisiana, 
and  received  from  defendant  a  general  war- 
ranty deed  containing  covenants  for  an  Inde- 
feasible estate  in  fee  simple  and  for  further 
assurance.  It  is  then  alleged  that,  at  the 
time  of  defendant's  deed  to  plaintiff,  one 
Searing  held  the  legal  title  to  the  land  by 
regular  conveyance  from  the  state  of  Loui- 
siana, the  then  owner.  It  Is  then  alleged: 
That  Searing  laid  claim  to  the  land  and  de- 
manded of  plaintiff  that  he  be  paid  $10  per 
acre  therefor ;  that  plaintiff  did  not  know  of 
Searing's  title  or  claim  until  after  It  had 
made  a  contract  of  sale  to  third  parties, 
when  it  was  discovered  that  defendant  did 
not  hare  the  title  and  had  not  conveyed  any 
to  plaintiff.  It  Is  further  alleged:  That  up- 
on discovering  that  nature  of  the  title,  and  In 
order  to  put  such  title  In  condition  that 
plaintiff  could  make  sale  of  the  land,  plain- 
tiff demanded  of  Searing  that  he  make  a 
deed  thereof  to  plaintiff,  which  he  declined 
to  do  unless  it  was  bought  of  him  as  already 
stated,  and  that  Searing  threatened  that  un- 
less It  was  bought  of  him  he  would  sell  to 
other  parties.  That,  in  order  to  prevent 
Searing  conveying  the  land  to  Innocent  third 
parties,  plaintiff,  through  its  attorneys,  be- 
gan the  preparation  of  an  action  for  a  decree 


and  prosecute  such  suit,  or  otherwise  obtain 
the  title  from  Searing,  and  that  it  de^ndant 
did  not  do  so,  plaintiff  would  prosecute  the 
action  and  hold  defendant  for  all  costs,  fees, 
and  expenses  connected  therewith,  and  tliat 
defendant  refused  to  do  so.    That  thereafter 
plaintiff  did  file  Its  action  against  Searing  la 
a  court  of  competent  Jurisdiction  in  Loaisi- 
ana  praying  that  its  title  be  declared  to  be 
null  and  void,  and  that  the  legal  title  be  vest- 
ed In  plaintiCt     That  it  was  set  up  In  the 
petition  in  such   action  that  Searing  pur- 
chased the  lands  from  the  state  of  Louisiana 
for  the  defendant  and  acting  as  agent  for  de- 
fendant though  he  took  the  title  in  Ills  own 
nam&     That   Searing,   the  next  day  after 
plaintiff  Instituted  such  action  against  Iilm, 
carried  out  his  threat  and  actually  conveyed 
the  land  to  a  third  party,  though,  on  account 
of  the  lis  pendens,  the  sale  was  of  no  avalL 
It  was  then  averred  that  afterwards  Sear- 
ing filed  an  answer  to  such  action  denying 
that  he  purchased  the  lands  as  agent  for  de- 
fendant but  that  he  held  the  title  as  of  liis 
own  right     It  was  then  averred  tliat  the 
court   aforesaid   heard    the   action    in   due 
course  and  entered  a  decree  divesting  Sear- 
ing of  his  title  and  vesting  It  in  plaintiff. 
The  expense  of  the  litigation,  consisting  of 
costs  and  attorney's  fees,  are  then  set  up,  and 
Judgment  asked  for  the  aggregate  amount. 
The  defendant  supports  its  attack  upon  the 
sufficiency  of  the  petition  by  the  claim  that  it 
is  not  liable  under  its  warranty  deed  nntii 
there   has   been   an   eviction,   or   something 
equivalent  thereto,  under  a  paramount  title. 
This  claim  is  the  general  law  in  this  states 
Collier  V.  Gamble,  10  Mo.  473;    Cockreli  v. 
Proctor,  65  Mo.  46;    Pence  v.   Gabbert  63 
Mo.  App.  302;    Leet  v.  Gratz,  92  Mo.  App. 
422 ;    Id.,  124  Mo.  App.  '394,  101  S.  W.  696. 
But  that  law  is  generally  stated  as  to  claims 
where  a  party  seeks  to  recover  damages  aris- 
ing from  a  failure  of  title  when  none  adverse 
thereto  looking  to  taking  the  land  from  him 
has  been  asserted;  and  the  damages  are  gen- 
erally, though  not  always,  where  it  is  sought 
to  avoid,  in  whole  or  in  part  the  payment 
of  purchase  money,  or  the  recovery  back  of 
purchase  money  already  paid.     But  this  is 
not  a  case  of  such  character,  nor  does  the 
reason  applicable  to  that  class  of  cases  ap- 
ply to  this.    Here  defendant  attempts  to  con- 
vey land  to  plaintiff  by  deed,   in  which  it 
covenants  that  it  is  seised  of  an  Indefeasible 
estate  In  fee  simple,  when  in  fact  it  had  no 
legal  title  whatever ;    the  legal  title  was  out- 
standing in  Searing.    There  was  therefore  a 
breach  of  the  covenant  the  instant  it  was 
made,  and  nominal  damages  could  have  been 
recovered,  though  substantial  damase«  could 
not  be  had  until  such  character  of  damage 


•For  ether  cue*  see  same  topic  and  ■action  NUMBER  In  Deo.  *  Am.  Digs.  1907  to  data,  A  Reporter  Indaxas 
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accrued.  It  Is  true  substantial  damage,  as, 
for  Instance,  for  failure  of  title,  would  not 
accrue  until  an  eviction  or  Its  eqnlTalent; 
but  tbat  does  not  meet  the  question  In  tbls 
case,  either  In  technical  law  or  bare  justice. 
Here  the  plaintiff  demands  and  obtains  a 
covenant  for  an  Indefeasible  fee-simple  legal 
title  and  does  not  get  such  title.  Plaintiff 
does  not  get  such  a  title  as  will  permit  It  to 
sell.  It  gets  a  title  which  could  be  defeated 
to  toto  by  Searing  selling  to  a  third  party 
without  notice.  It  does  not  get  a  marketable 
title.  It  does  not  get  a  title  which  It  could 
have  been  compelled  to  accept  under  a  con- 
tract of  sale  calling  for  a  general  warranty 
deed.  Mitchner  t.  Holmes,  117  Ifo.  185,  205, 
22  S.  W.  1070;  Mastln  y.  Grimes,  88  Mo. 
478;  Green  r.  Dltsch,  143  Mo.  1,  12,  44  S.  W, 
799.  In  that  condition  of  case,  when  the  de- 
fect is  covered  by  the  covenant,  we  cannot 
see  any  good  reason  why  the  covenantee 
could  not  resort  to  an  action  on  the  covenant 
when  he  suffers  damage. 

Plaintiff  has  a  right  to  the  title  which  de- 
fendant covenanted  it  had  conveyed  to  It, 
and,  having  that  right,  It  was  within  its  priv- 
ilege to  call  upon  defendant  to  obtain  It,  or, 
in  default,  to  obtain  it  Itself.  It  therefore 
did  no  more  than  assert  Its  plain  right  when 
It  began  and  carried  through  proceedings  in 
the  proper  court  in  Louisiana  to  protect  and 
perfect  its  title.  By  that  proceeding  It  got 
what  defendant  covenanted  It  should  have, 
and  In  prosecuting  that  proceeding  it  Incurred 
necessary  expense,  which  it  paid,  and  there- 
by substantial  damage  accrued.  Not  the 
damage.  It  Is  true,  which  ordinarily  accrues 
on  breaches  of  covenants,  but  the  oddity  or 
rarity  of  the  claim  cannot  affect  Its  justice 
or  alter  the  law  supporting  It  Where  a 
grantee  has  not  been  evicted,  and  he  gets  the 
land  In  fact,  he  must  pay  for  It;  but  here, 
as  already  Intimated,  by  the  covenant  which 
plaintiff  obtained  from  defendant.  It  was  to 
receive  more  than  the  land;  it  was  to  have 
also  a  title  to  the  land,  and  It  did  not  get  It, 
and  when  It  was  put  to  expense  In  curing 
defendant's  obligation  substantial  damage 
accrued.  In  such  character  of  case,  eviction 
is  not  necessary  to  maintain  the  action. 
Dickson  V.  Desire,  23  Mo.  151,  167,  66  Am. 
Dec.  661.  While  that  was  said  In  that  case 
to  respect  to  the  assertion  of  a  paramount  ti- 
tle, yet  It  is  applicable  to  the  facts  here.  An 
action  for  substantial  damages  may  be  main- 
tained on  such  covenant  when  such  damages 
occur. 

It  Is  a  part  of  defendant's  Insistence  that 
an  Invalid  claim  does  not  constitute  an  in- 
cumbrance within  the  meaning  of  the  cove- 
nants In  a  deed,  and  that  a  covenantor  Is  not 
bound  to  protect  a  grantee  against  unlawful 
claims,  citing  Luther  v.  Brown,  66  Mo.  App. 
227,  Smith  T.  Parsons,  33  W.  Va.  644,  11  S. 


B.  68,  and  other  authority.  'What  we  have 
written  above  applies  to  this  phase  of  the  de- 
fense. This  was  not  an  tovalld  or  unlawful 
claim  In  the  sense  of  that  rule  of  law.  It 
was  a  real  claim  of  the  legal  title  to  the 
property.  The  legal  title  was  not  In  this  de- 
fendant when  It  covenanted  that  It  was.  As 
already  stated,  plaintiff  had  a  right  to  de- 
mand the  legal  title,  and,  defendant  refusing 
to  procure  such  title.  It  was  plaintiff's  privi- 
lege to  institute  proceedings  to  acquire  that 
title  and  to  hold  defendant,  after  notice,  for 
the  necessary  expense. 

Coming  to  the  measure  of  damages  claimed 
In  the  petition.  It  may  be  stated  to  be  the 
rule  to  this  state  that  attorney's  fees  and 
necessary  reasonable  expenses,  as  well  as 
proper  court  costs,  may  be  allowed.  Haze- 
lett  V.  Woodruff,  150  Mo.  534,  51  S.  W.  1048. 
But,  If  attorney's  fees  are  claimed,  notice 
of  the  action  must  have  been  given.  Long  v. 
Wheeler,  84  Mo.  App.  101 ;  Quick  v.  Walker, 
125  Mo.  App.  257,  102  S.  W.  33.  For,  as 
stated  In  Long  v.  Wheeler,  supra,  the  cove- 
nant "Is  not,  to  terms,  that  the  covenantor 
will  pay  all  expenses  of  defense  of  a  para- 
mount title,  but  that  he  will  himself  defend 
against  It.  He  should  therefore  be  given  an 
opportunity  to  defend  by  notice  of  the  action. 
Furthermore,  ♦  *  *  It  may  be  that  the 
breach  of  covenant  Is  of  such  nature  that  the 
covenantor  would  willingly  adjust  It  with- 
out litigation." 

Defendant  claims  that  the  face  of  the  pe- 
tition shows  the  action  to  be  barred  by  the 
10-year  period  of  the  statute  of  limitations. 
The  claim  is  based  on  the  idea  tbat  the 
covenant  was  broken  as  soon  as  made,  and 
that,  if  there  was  no  title,  the  substantial 
damage  occurred  at  the  date  of  the  deed,  and 
the  right  of  action  accrued  then,  which  was 
more  than  10  years  prior  to  filing  the  peti- 
tion. The  defendant  may  properly  take  ad- 
vantage of  the  statute  of  limitations  by  de- 
murrer whenever  the  face  of.  the  petition 
shows  the  bar  to  be  complete.  Burrus  v. 
Cook,  215  Mo.  496,  114  S.  W.  1065.  But  we 
do  not  think  the  petition  shows  a  bar.  The 
date  of  the  covenant  alleged  In  the  petition 
was  more  than  10  years  prior  to  flltog  the 
petition;  but  the  substantial  damage  which 
is  alleged,  and  for  which  the  action  Is 
brought,  occurred  long  within  the  period. 
The  statute  of  limitations  only  begins  to  run 
from  the  time  substantial  damage  occurs. 
Chambers  v.  Smith,  23  Mo.  174.  If  defend- 
ant had  been  without  right  or  title  of  any 
kind,  the  entire  superior  right  being  to  an- 
other, and  an  eviction,  or,  something  equiva- 
lent, had  occurred,  then  the  substantial  in- 
jury would  have  occurred  when  the  deed  was 
made ;  but  that  was  not  this  case. 

The  result  of  these  views  la  to  reverse  the 
judgment  and  remand  the  cause.    Ail  concur. 
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1.  Damages  (S  109*)— Measubk  or  Damages 
— Temporart  Injury  to  Land. 

^Vhere  the  destruction  of  the  thing  includes 
but  the  temporary  injury  to  the  laud,  and  the 
thing  may  be  replaced  in  a  comparatively  brief 
period,  the  true  measure  of  damages  is  the  cost 
of  replacing  it  and  the  rental  value  of  the  land 
until  it  is  replaced. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  273-278;    Dec.  Dig.  «  109.*] 

2.  Dauaoes  (8  110*)— Measure  of  Damages 
— Permanent  Injury  to  Land. 

Where  the  destruction  of  the  thing  inflicts 
more  than  a  temporary  injury  to  the  land,  or 
the  replacement  would  be  impossible  or  tedious 
and  uncertain  both  in  cost  and  result,  the  meas- 
ure of  damages  is  the  damage  inflicted  on  the 
market  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |§  273-278;    Dec.  Dig.  §  110.*] 

3.  Damages  (i  112*)— Measure  or  Damages 
— Matured  Crops- Treated  as  Personal 
Property. 

Where  a  matured  crop  is  destroyed,  the 
crop  is  treated  as  personal  property,  and  the 
measure  of  damages  is  the  market  value  of  the 
crop  standing  on  the  ground. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  281-283 ;   Dec.  Dig.  $  112.*] 

4.  Damages  (|  217*)— Destruction  of  Crop 
— Instruction  as  to  Measure  of  Dam- 
ages. 

In  an  action  against  a  railroad  company 
for  the  destructiou  of  a  crop  of  alfalfa  from 
Tvater  being  thrown  back  upon  the  land  be- 
cause of  the  insufficiency  of  a  culvert  put  in 
by  the  company  over  a  natural  water  coarse, 
where  it  was  shown  that  three  other  crops 
could  have  been  grown  upon  the  land  during 
the  season,  an  instruction  that  the  jury  should 
assess  plaintiffs  damages  at  the  fair  value  of 
the  alfalfa  on  the  ground  at  the  time  of  the 
loss  was  erroneous,  as  it  permitted  the  jury 
to  include  in  their  assessment  the  value  of  three 
future  crops,  which  was  an  element  too  con- 
tingent and  speculative  to  afford  a  basis  for 
the  assessment  of  the  damages  sustained. 

[Ed.  Notc-rFor  other  cases,  see  Damages, 
Cent  Dig.  «  556-550;   Dec  Dig.  i  217.*] 

6.  Damages  (S   112*)  —  Growing   Crops  — 

Measure. 

Where  water  destroyed  the  first  and  matur- 
ed crop  of  the  season  of  alfalfa,  root  and 
branch,  the  measure  of  damages  was  the  value 
of  the  crop,  and  the  cost  of  reseeding,  and  the 
rental  value  of  the  land,  and  not  the  value  of 
the  crop  destroyed,  plus  three  other  possible 
crops  that  might  have  been  grown  the  same 
season. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  281-283;    Dec.  Dig.  i  112.*] 

Appeal  from  Circuit  Court,  Platte  County; 
A.  D.  Burnes,  Judge. 

Action  by  John  G.  Adam  and  another 
against  the  Chicago,  Burlington  &  Qulncy 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

O.  M.  Spencer,  H.  B.  Pyle,  and  Guy  B. 
Park,  for  appellant  John  W.  Coots,  for  re- 
spondents. 


Plaintiffs  allege  the  culvert  was  insuflSclent 
and  that  in  1908  five  acres  of  alfalfa  planted 
by  plaintiffs  in  the  preceding  year  were  to- 
tally destroyed  by  the  waters  thrown  bac& 
on  plaintiffs'  land  by  the  obstruction.  Sev- 
eral defenses  were  Interposed  in  the  answer. 
A  trial  to  a  Jury  resulted  In  a  verdict  and 
judgment  for  plaintiffs  in  the  som  of  $200, 
and  the  cause  is  here  on  the  appeal  of  de- 
fendant 

The  errors  assigned  by  defendant  relate 
solely  to  the  issue  of  the  measure  of  dam- 
ages.    It  appears  that  a  matured  trop  was 
destroyed,    and,   further,   that  the  deposits 
left  on  the  land  prevented  any  roiewal  of 
the  crop.    The  evidence  of  plaintiffs  is  to  the 
effect  that  the  market  value  of  the  matured 
crop,  which  was  the  first  of  the  season,  w^as 
$10  per   acre,   and  that  three  other   crops 
would  have  been  produced  that  season.     A 
witness  testified  that  a  field  of  alfalfa  was 
of  the  value  of  "$10  an  acre  for  each  cut- 
ting and  $10  for  the  stubble."    Evidently  this 
estimate  was  adopted  by  the  Jury.     In  the 
instructions  given   at  the  request  of  plain- 
tiffs, the  jury  were  told  that,  if  tiiey  found 
for  plaintiffs,  to  assess  the  damage  "at  the 
fair  value  of  said  alfalfa  on  the  ground  at 
the  time  of  such  loss  or  damage."    Defend- 
ant argues  tliat  since  plaintiffs  failed  to  prove 
either  the  cost  of  reseeding  and  the  rental 
value  of  the  land  while  a  new  crop  of  alfalfa 
was  being  grown,  or  the  difference  in   the 
market  value  of  the  land  caused  by  the  de- 
struction of  the  reproductive  power  of  the 
roots,  there  was  no  evidence  on  which  to 
base  a  verdict     It  is  the  theory  of  defend- 
ant that  the  proper  mle  was  the  difference 
in  the  market  value  of  the  land  before  and 
after  the  Injury.    In  this  conclusion  defend- 
ant finds  support  in  the  opinion  of  the  Su- 
preme Court  of  Nebraska  in  Thompson  ▼. 
Railway,  121  N.  W.  447,  where  it  is  said: 
"There  Is  a  difference  in  condition  between 
an  ordinary  annual  crop  and  a  permanent 
crop,  such  as  alfalfa,  which  justifies  and  re- 
quires a  different  rule  in  the  measurement 
of  damages,  and  we  are  of  the  opinion  that 
a  fair  criterion  of  the  damages  suffered  by 
the  destruction  of  a  good  stand  of  alfalfa 
would  be  the  difference  between  the  value  of 
the  land  with  sndi  crop  standing  and  grow- 
ing upon  It  and  the  same  without  such  crop." 
This  view  of  the  law,  doubtless,  was  induced 
by  consideration  of  the  facts  that  alfalfa  is 
pereimial  and  Its  roots  grow  very  deep  and 
become  closely  Interwoven.    We  do  not  think 
the  opinion  of  the  Nebraska  court  is  In  har- 
mony with  the  fundamental  rules  recognized 
in  this  state  in  such  cases.    These  rules  thus 
may  be  stated:    Where  the  destruction  of 


*For  other  case*  see  same  topic  and  section  NUMBER  in  D«c.  A  Am.  Diss.  U07  to  data,  4k  Raportar  ladtxM 


ure  of  damages  Is  the  cost  of  replacing  it 
and  the  rental  value  of  the  land  until  It  Is 
replaced;  but  where  the  destruction  of  the 
thing  inflicts  n)ore  than  a  temporary  injury 
to  the  land,  or  the  replacement  would  be  Im- 
possible or  tedious  and  uncertain  both  In 
cost  and  result,  the  criterion  is  the  damage 
inflicted  on  the  market  value  of  the  land. 
And  In  cases  where  a  matured  crop  Is  de- 
stroyed the  crop  is  treated  as  personal  prop- 
erty, and  the  measure  of  damges  is  its  mar- 
ket value  standing  on  the  ground. 

Illustrative  of  these  rules  are  the  follow- 
ing instances:  The  value  of  an  annual  crop, 
such  as  com,  wheat,  or  oats,  destroyed  be- 
fore maturity,  is  measured  by  the  cost  of  re- 
seeding  and  the  rental  value  of  the  land. 
Standley  v.  Railway,  121  Mo.  App.  537,  97 
S.  W.  244;  Jones  v.  Cooley  Lake  Club,  122 
Mo.  Ak>.  113,  98  S.  W.  82.  A  hedge  was 
treated  as  a  part  of  the  inheritance,  and 
the  rule  applied  was  the  difference  In  the 
market  value  of  the  land  before  and  after 
its  destruction.  Gates  v.  Railway,  44  Mo. 
App.  488.  Fruit  trees  were  held  to  belong 
to  the  inheritance,  hut  the  matured  fruit 
on  them  to  be  personalty.  Doty  v.  Railroad, 
136  Mo.  App.  254,  116  S.  W.  1126.  A  cr<^ 
of  timothy  hay  was  treated  as  personalty, 
but  damages  for  the  grass  roots,  which  also 
were  destroyed,  were  held  to  be  measured 
by  the  cost  of  reseedlng  and  the  rental  value 
of  the  land.  Mattls  v.  Railway,  119  S.  W. 
898.  In  this  case  It  is  said  that  a  different 
rule  would  be  applied  where  prairie  grass 
roots  were  destroyed,  because  of  the  impos- 
sibility of  replacing  wild  grass.  In  such  case 
the  Injury  to  the  Inheritance  would  be  the 
test.  There  has  been  a  vast  deal  of  law  writ- 
ten in  this  state  on  the  subjects  we  are  dis- 
cussing, and  the  decisions  are  not  altogether 
harmonious.  It  is  not  necessary  nor  useful 
to  refer  to  or  even  cite  the  numerous  cases. 
We  are  satisfied  with  our  opinions  In  the 
Mattls  and  Doty  Cases,  and  think  the  rules 
applied  in  them  control  the  determination  of 
the  question  under  consideration. 

We  perceive  no  essential  difference  be- 
tween a  timothy  or  clover  field  and  one  of 
alfalfa.  All  of  these  crops  are  perennial, 
and.  If  totally  destroyed,  may  be  replaced 
without  permanent  Injury  to  the  soil.  Their 
replacement  Is  a  matter  of  a  comparatively 
short  period  and  may  be  accomplished  with 
reasonable  deflnlteness  and  certainty '  as  to 
cost  and  result.  We  conclude  that  the  prop- 
er rule,  In  the  case  at  bar,  for  measuring 
the  damage  caused  by  the  destruction  of  the 
roots,  was  the  cost  of  reseedlng  and  the  rent- 
al value  of  the  land,  and  that  the  rule  ap- 
plicable to  the  matured  crop  was  its  market 
value  standing  on  the  ground.  The  instruc- 
tion to  the  Jury  was  erroneous,  because  it 


Crops  that  might  have  been  grown  in  the 
future  are  an  element  too  contingent  and 
speculative  to  afford  a  basis  for  the  assess- 
ment of  damages  in  such  cases.  Standley  v. 
Railroad,  supra. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


FUSSBLMAN  v.  WABASH  R.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 

15,  1909.) 

1.  New.  Tbiai.  (S  117*)— Pboceedinqs  to  Pbo- 
oube— timb  fob  motion— constbuction  of 
Statute. 

While  an  amendment  to  a  pleading  or  mo- 
tion is  an  abandonment  of  the  original,  the  stat- 
ute requiring  motions  for  a  new  trial  to  be  filed 
within  four  days  is  mandatory,  and  an  amend- 
ed motion  cannot  be  filed  after  that  time. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  238;    Dec.  Dig.  S  117.*] 

2.  Nequoence  (I  59*)— PnoxiMATE  Cause. 

Where  negligence  is  admitted  or  othenvias 
proved,  and  the  injuries  are  immediate  and  flow 
directly  from  the  negligent  act,  the  guilty  pei^ 
son  will  not  be  excused  because  the  particular 
circumstances  are  unusual  and  could  not  ordi- 
narily have  been  foreseen. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  !  72;   Dec.  Dig.  S  59.*] 

3.  Cabbibbs  (I  280*)— Garbiage  or  Passen- 
gebs— Injuries  to  Stockman— Negligence. 

Plaintiff,  a  shipper  of  stock,  was  required 
by  his  contract  to  look  after  it.  Including  the 
fastening  of  the  car  door,  for  which  he  was  fur- 
nished with  a  key.  While  the  car  was  on  a 
side  track  en  route,  he  went  to  look  after  his 
stock,  but,  instead  of  returning  to  the  caboose, 
where  he  was  supposed  to  stay,  remained  in  the 
car  all  night.  A  collision  occurred  during  the 
night  which  injured  him.  Held,  that  the  car- 
rier's employes  had  the  right  to  assume  that  ha 
would  not  quarter  himself  in  the  car,  and  the 
company  owed  him  no  duty  except  not  to  injure 
him  purposely. 

[E3d.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  i  1105;    Dec.  Dig.  §  280.*] 

4.  Cabriers  (I  282*)— Operation  of  Tbain— 
DuTT  to  Observe  Oabb— Febsons  Entitijcd 
to  Complain. 

The  general  duty  of  a  carrier  to  run  its 
train  with  care  does  not  become  a  duty  to  a 
particular  person  until  he  is  in  a  position  to 
have  the  right  to  complain. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  S  1107 ;   Dec.  Dig.  S  282.*] 

5.  Cabbiers  (I  331*)— Cabriaoe  of  Passen- 
gers—Injury  to  Stockman— Contbibuiobt 
Negligence. 

Plaintiff  having  voluntarily  placed  himself 
in  a  place  of  danger,  as  the  result  showed,  he 
was  negligent,  though  he  may  not  have  anticipat- 
ed danger. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  M  1374,  1381 ;  Dec.  Dig.  S  331.*] 

6.  Tbial  (§  296*)  —  Instbtjctionb  —  Ebbobs 
Cubed  by  Otheb  Inotbuctions. 

In  an  action  for  injury  to  a  horse  in  tran- 
sit, a  charge,  assuming  that  the  horse  was  in- 
jured by  the  carrier  carelessly  and  negligently 
running  a  car  against  the  car  containing  the 
horse,  was  not  ground  for  reversal,  where,  tak- 
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eh  In  connection  with  another  instruction,  which 
properly  directed  the  Jury  on  the  qneation  of 
negligence,  the  jnry  could  not  have  been  misled, 
especially  where  the  purjiose  of  the  objectionable 
charge  was  only  to  direct  attention  to  the  qnea- 
tion of  damages,  and  not  to  liability. 

[Ed."  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  709;  Dec.  Dig.  (  296  ;*  Carriers,  Cent. 
Dig.  1 1406.] 

Appeal  from  Circuit  Court,  Adatr  County; 
ifat.  M.  Shelton,  Judge. 

Action  by  Henry  Fusselman  against  the 
Wabash  Railroad  Company.  Judgment  for 
)plalntlfr,  and  defendant  appeals.  Reversed 
and  remanded,  unless  remittitur  be  made. 

J.  I«  Mlnnls  and  Higbee  &  Mills,  for  ap- 
pellant Weatherby  &  Frank  and  Campbell 
ft  Ellison,  for  respondent . 

BROADDUS,  P.  J.  This  Is  a  Suit  for 
damages  for  injuries  plaintiff  claims  he  sus- 
tained to  his  person,  and  for  injury  to  cer- 
tain personal  property  by  reason. of  the  al- 
leged negligence  of  defendant  In  January, 
1907,  plaintiff  shipped  soflie  household  goods, 
farming  utensils,  baled  hay,  and  two  horses 
and  one  mule  over  defendant's  railroad  from 
Kansas  City  to  Kirksyllle.  The  property 
was  all  shipped  In  one  car;  the  horses  and 
mule  being  separated  from  the  other  prop- 
erty by  a  temporary  partition.  The  contract 
made  It  the  duty  of  plaintiff  to  look  after 
and  care  for  the  stock,  and  to  look  after  the 
fastening  of  the  door  to  the  car,  and  for  this 
purpose  he  was  furnished  with  a  key  to  the 
door.  The  plaintiff  traveled  In  the  caboose 
of  the  train,  which  when  it  reached  Moberly 
en  route,  about  6  o'clock  p.  m.,  the  car  con- 
taining his  property  was  switched  onto  a 
side  track.  Plaintiff  testified:  That  after 
the  car  was  switched  he  asked  some  one  of 
defendant's  employes  when  his  car  would 
leave,  and  was  informed  that  it  would  soon 
leave;  that  afterwards  he  went  Into  the 
car  to  see  about  his  animals  and  gave  them 
some  feed;  that  be  remained  in  the  car  all 
night,  sitting  upon  some  of  his  goods;  that 
during  the  night  but  at  what  time  he  could 
not  state,  the  d^endant's  employes  In  switch- 
ing caused  some  other  car  to  strike  his  car 
with  such  force  and  violence  that  one  of  his 
horses  was  thrown  through  the  partition  and 
over  a  bedstead,  demolishing  the  bedstead 
and  injuring  the  horse,  besides  doing  other 
damage;  that  he  was  also  thrown  down  and 
rendered  unconscious;  that  after  he  arrived 
at  Kirksvllle  he  called  the  attention  of  the 
station  agent  to  the  injured  condition  of  the 
horse;  that  afterwards  he  filed  a  claim 
against  the  company  for  damages  to  the 
horse,  but  at  that  time  made  no  claim  for  In- 
jury to  his  own  person;  and  that  he  was 
unable  to  ascertain  the  extent  of  the  Injury 
to  his  horse  until  several  months  thereafter, 
when  It  become  certain  that  it  was  perma- 
nent Plaintiff  recovered  damages  for  Injury 
to  his  horse  In  the  sum  of  $50,  and  $1,000  for 


Injuries  to  his  person.  The  defendant  In 
due  time  filed  a  motion  for  a  new  trial  and 
In  arrest  of  judgment,  but,  after  tbe  expira- 
tion of  four  days,  filed  an  amended  motioo, 
and  later  filed  a  second  amended  motion, 
neither  of  whldi  amendments  are  set  fortb 
In  the  abstract;    but  the  original  motion  Is. 

Respondent  contends  tliat  tbe  filing  of  the 
first  amended  motion  was  an  abandonmoit 
of  the  original  motion,  and  tbe  filing  of  the 
second  amended  motion  was  an  abandonment 
of  the  first  amended  motion.  The  rale  in 
such  Instances  Is  that  the  filing  of  an  amend- 
ment to  a  pleading  or  motion  amounts  to  an 
abandonment  of  the  original.  Kortzendorfer 
V.  Kansas  City,  52  Mo.  206;  Roberts  y.  Com- 
pany, 26  Mo.  App.,  loc.  dt  98;  Walker  ▼. 
RaUroad,  193  Mo.,  loc.  cit  472,  92  S.  W.  83. 
In  a  recent  decision  of  this  court,  boweyo-, 
it  Is  held  that  the  statute  requiring  motions 
for  a  new  trial  to  be  filed  within  four  days 
Is  mandatory,  and  ttiat  no  motion  for  a  new 
trial  nor  an  amendment  thereto  can  be  prop- 
erly filed  after  the  expiration  of  said  time, 
and,  where  a  motion  is  filed  within  the  prop- 
er time,  an  amendment  filed  after  that  time 
is  a  nullity,  and  as  such  has  no  effect  upon 
the  original  motion.  Brinton  v.  Thomas,  119 
S.  W.  1016.  Under  the  authority  of  this 
case,  and  others,  it  Is  plain  that  as  the  orig- 
inal motion  is  contained  In  tbe  abstract,  the 
whole  case  is  before  this  court  as  made  by 
the  bUI  of  exceptions  and  record  proi>er. 
Mlrrleless  v.  Wabash  Ry.  Co.,  163  Mo.  470, 
63  S.  W.  718;  State  v.  Brooks,  92  Mo.  542. 
5  S.  W.  257,  330;  Bank  v.  Bennett,  138  Mo. 
494,  40  S.  W.  97. 

Appellant  claims  tbat  there  Is  no  evidence, 
so  far  as  the  Issue  relates  to  tbe  Injuries 
respondent  asserts  that  be  received  to  bis 
person,  that  defendant's  employes  had  any 
knowledge  that  be  was  In  tbe  box  car  at  tbe 
time,  and  tbat  bis  Injuries  were  the  result 
of  his  own  negligence.  On  the  contrary,  re- 
spondent Insists  that,  as  it  was  made  his 
duty  "to  attend  to  and  care  for  his  stock, 
therefore  be  bad  the  right  to  go  Into'  the 
car  at  any  time,  and  that  defendant  had  no 
right  to  assume  that  he  would  not  be  there 
at  any  particular  time.  The  fact  tbat  plain- 
tiff had  horses  •  •  *  in  the  car  made  It 
the  defendant's  duty  to  exercise  reasonable 
care  to  avoid  injury.  The  defendant  there- 
fore owed  to  plaintiff  a  duty,  regardless  of 
whether  plaintiff  was  in  or  out  of  the  car, 
and  that  duty  was  to  handle  the  particular 
car  wltb  care  so  as  to  avoid  unnecessary 
injury,  and  whenever  defendant  breached 
tbat  duty,  and  Injury  resulted  from  such 
breach,  plaintiff  was  entitled  to  recover  th«e- 
for."  It  is  said:  "Tbe  negligence  being 
established,  defendant  is  liable  for  all  tlie 
consequences  directly  resulting  therefrom, 
though  the  particular  Injury  might  not  have 
been  anticipated.    In  case  the  negligence  Is 
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admitted  or  otherwise  proved,  and  the  Injn- 
rioos  consequences  are  immediate  and  flo\T> 
directly  from  the  negligent  act,  the  person 
gallty  of  the  act  will  not  be  excused  for  the 
reason  that  the  particular  consequences  are 
unusual  and  could  not  ordinarily  have  been 
foreseen."  Oraney  v.  Ry.  Co.,  140  Mo.,  loc. 
dt  08,  41  &  W.  246,  S8  L.  R.  A.  633.  And 
a  similar  enunciation  of  the  principle  is 
found  in  Lawrence  v.  Company,  119  Mo.  App., 
loc.  dt  827,  03  S.  W.  897.  The  case  of  Bol- 
ton V.  Mo.  Pac.  Ry.  Co.,  172  Mo.  92,  72  S.  W. 
530,  relied  on  by  respondent,  has  no  applica- 
tion. 

There  can  be  no  question  but  what  defend- 
ant's act  In  producing  the  collision  was  the 
Immediate  cause  of  respondent's  injuries,  and 
that  It  should  answer  in  damages,  unless, 
under  the  circumstances,  the  appellant  owed 
respondent  no  duty  to  look  after  his  safety 
while  in  the  car,  or  that  he  was  guilty  as  a 
matter  of  law  of  contributory  negligence. 
After  respondent  went  into  the  car  and  look- 
ed after  his  stock  and  fed  them,  which  only 
occupied  a  few  moments  of  time,  he  had  no 
further  duty  to  perform,  and  his  remaining 
therein  afterwards  until  next  mpmlng  was 
purely  voluntary.  The  appellant's  agents  did 
not,  and  were  not  required  to,  know  that  he 
would  remain  there  during  the  entire  night 
No  reasonable  person  would  have  anticipat- 
ed that  he  would  have  done  so.  His  place 
was  in  the  caboose,  not  in  the  car.  Under 
the  circumstances,  the  company  owed  no 
duty  whatever  to  plaintiff,  except  not  to  in- 
jure him  purposely.  F'urthermore,  we  are 
of  the  opinion  that  appellant's  employes  had 
the  right  to  assume  that  he  would  not  quar- 
ter himself  in  the  car  for  the  night  It  is 
held,  in  Barker  v.  Railroad  Co.,  93  Mo.,  loc. 
clt  64,  11  S.  W.  254,  that  "the  general  duty 
.  of  a  railroad  to  run  its  train  with  care  be- 
comes a  particular  duty  to  no  one  until  he 
Is  in  a  position  to  have  the  right  to  com- 
plain." This  rule  was  quoted  and  approved 
In  Frye  v.  Railway  Co.,  200  Mo.,  loc.  clt  407, 
98  S.  W.  566,  8  L.  R.  A.  (N.  S.)  1069.  Nu- 
merous cases  might  be  marshaled  to  sustain 
this  proposition;  but  we  conclude  that  it  is 
too  well  settled  to  be  seriously  denied.  The 
plaintiff,  furthermore,  was  guilty  of  such 
contributory  negligence  as  precludes  bis  right 
to  recover.  Voluntarily  placing  himself  in 
the  car,  and  there  remaining  until  the  colli- 
sion occurred,  was  a  voluntary,  unusual,  and 
unnecessary  act,  which  he  was  not  required 
to  do  under  his  contract  He  thus  volun- 
tarily placed  himself  in  a  place  of  danger, 
as  the  result  showed.  It  is  true  he  may  not 
bave  anticipated  danger.  In  that  respect  he 
stands  in  no  better  position  than  appellant. 
who  could  not  have  reasonably  anticipated 
tbat  he  would  be  In  the  car.  Both  stand  in 
pari  passu,  without  preference.  It  was  a 
question  of  law  under  the  evidence,  and  ap- 
pellant's demurrer  to  the  respondent's  claim 


for  his  personal  injuries  should  have  been 
sustained. 

The  appellant  contends  that  the  court  com- 
mitted esciot  In  instruction  numbered  2,  giv- 
en for  plaintiff,  wherein  It  was  assumed 
that  plaintiff's  horse  was  injured  by  defend- 
ant carelessly  and  negligently  running  a  car 
against  the  car  containing  said  horse.  Tak- 
en in  connection  with  instruction  numbered 
1,  which  pr<^>erly  directed  the  Jury  on  the 
question  of  negligence,  the  Jury  could  not  be 
misled.  Besides,  the  purpose  of  the  instruc- 
tion was  only  to  direct  the  attention  of  the 
Jury  as  to  the  question  of  damages,  and  not 
to  that  of  Its  liability. 

That  appellant  was  liable  for  the  injury 
to  the  horse  there  can  be  no  question. 

The  cause  is  reversed  and  remanded,  un- 
less respondent  will  within  10  days  enter  a 
remittitur  for  $1,000,  in  which  case  the  Judg- 
ment will  stand  affirmed.    All  concur. 
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(K8Lnaaa  City  Court  of  Appeals.     Missouri. 

Nov.  15,  1909.     Rehearing  Denied  Dec 

6,  1909.) 

1.  INBUBANCK  (g  694*)— MUTUAI,  BENKFIT  IN- 

BUBANCE  —  Benefits— Necessity  of  Initia-  i 
TioN— Fhatebnal  Inbubance  Coupanies. 
The  by-laws  of  a  fraternal  beneSt  society 
provided  that,  upon  receipt  of  the  benefit  certin- 
cate,  the  applicant  should  be  initiated  by  the 
subordinate  lodge,  unless  initiation  was  refused, 
when  the  certificate  should  be  returned  to  the 
supreme  lodge,  and  that  no  liability  for  benefits 
upon  death  should  attach  until  all  the  acts,  laws, 
and  rituals  prescribed  had  been  complied  with, . 
and  that  no  officer  could  waive  any  provision 
of  the  by-laws.  Rev.  St  1899,  {  1408  (Ann. 
St.  1908,  Tp,  1111),  requires  such  associations 
to°  have  a  lodge  svstemi  and  a  ritual.  Held, 
that  initiation  of  the  certificate  holder  was  es- 
sential to  recovery  upon  the  certificate,  and 
no  recovery^  could  be  n"d  where  the  applicant 
died  after  issue  and  delivery  of  the  certificate 
to  him  and  payment  of  the  first  assessment, 
but  before  initiation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1834;    Dec.  Dig.  i  694.*] 

2.  Inbubance  (J  724*)— Mdtuai,  Benefit  In- 
bubance—Estoppel  to  Deny  Liability. 

A  fraternal  benefit  association  may  be  es- 
topped to  deny  liability,  notwithstanding  non- 
compliance by  a  member  with  the  by-laws  as  to 
the  requisites  of  liability,  If  its  supreme  officers 
led  deceased  to  believe  tliat  it  had  assumed  lia- 
bility without  such  compliance,  or  by  such  con- 
duct of  its  subordinate  officials  continued  so 
long  that  it  must  have  necessarily  become  known 
to  the  supreme  officials. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  §  1866;  Dec.  Dig.  i  724.*] 

3.  Insurance  (8  817*)— Mutual  Benefit  In- 
suBANCE  —  Effect. of  Bt-Laws  —  Knowl- 
edge OF  Certificate  Holder, 

It  must  be  assumed,  in  an  action  on  a 
fraternal  benefit  association  certificate,  that  the 
certificate  holder  knew  the  provisions  of  the 
by-laws  of  the   association. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  iS  1999-2002;  Dec.  Dig.  {  817.*] 
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subordinate  lodge  of  defendant  fraternal  benefit 

association  for  membership,  and  the  application 

,  waa  approved  on  the  23d  and  sent  b;  the  sn- 

fireme  lodge  to  the  subordinate  lodge  and  de- 
ivered  to  decedent  on  December  5th,  when  the 
benefit  assessment  for  December  was  collected, 
which  payment  the  by-laws  provided  should  be 
returned  if  he  was  refused  initiation.  Decedent 
died  on  December  13th  without  having  been 
initiated.  Held,  that  defendant  was  not  es- 
topped to  deny  liability  on  the  certificate  by 
reason  of  any  conduct  leading  decedent  to  be- 
lieve that  he  need  not  comply  with  the  by-laws, 
which  required  an  initiation  before  becoming  a 
member  and  entitled  to  benefits;  there  having 
been  no  time  before  his  death  for  such  a  course 
of  conduct. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1866;   Dec.  Dig.  |  724.*] 

6.  INSDBANCE  (§  724*)— Mdtoal  Benefit  In- 
surance—Estoppel— Acknowledgment. 
A  member  of  a  fraternal  benefit  society 
could  not  be  misled  by  the  nonenforccment  of 
the  by-laws  as  to  matters  essential  to  con- 
stitute membership  so  as  to  estop  the  society 
from  denying  liability  on  the  certificate  for 
noncompliance  with  such  by-laws,  where  he  did 
not  know  of  their  nonenforccment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1866;    Dec.  Dig.  t  724.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Walter  A.  Powell,  Judge. 

Action  by  Ella  M.  Sbartle  against  the  Mod- 
ern Brotherhood  of  America.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Conkllng,  Rea  &  Sparrow,  (or  appellant 
Metcalf,  Brady  &  Sherman,  for  respond- 
ent 

ELLISON,  J.  Plaintiff  Is  the  beneficiary 
In  a  benefit  certificate  for  $1,000  Issued  by 
defendant  to  her  husband  In  his  lifetime. 
He  died,  and  defendant  refused  to  pay,  and 
plaintiff  thereupon  Instituted  this  action.  The 
defendant  Is  a  fraternal  benefit  society  or- 
ganized under  the  statutes  of  Iowa,  and  Is 
also  doing  business  in  this  state  under  au- 
thority of  our  laws.  On  the  20th  of  Novem- 
ber, 1906,  the  deceased,  then  being  a  resident 
of  Independence,  Mo.,  made  application  to 
the  subordinate  lodge  of  defendant  for  that 
city  (or  membership  and  for  the  benefit  cer- 
tlflcat«  in  controversy.  The  application  was 
approved  on  the  23d  of  November,  1906,  and 
on  the  next  day  the  benefit  certificate  was 
Issued  and  sent  by  defendant's  "Supreme 
Secretary"  from  the  home  oflJce  In  Iowa  to 
the  secretary  of  the  subordinate  lodge  at 
Independence.  A  few  days  thereafter,  on 
the  5th  of  December,  1906,  that  secretary  de- 
livered the  certificate  to  the  deceased,  and 
collected  from  him  the  benefit  assessment 
for  the  month  of  December.  A  few  days 
after  this,  viz.,  on  the  13th  of  December, 
1906,  deceased  died  without  having  been  ini- 
tiated or  accepted  as  a  member  of  the  In- 
dependence lodge  and  without  having  taken 
any  of  the  ritualistic  work  prescribed  by  the 


"Sec.  A.  ♦  •  •  Upon  receipt  of  the  ben- 
efit certificate  the  president  shall  notify  the 
candidate  and  he  shall  be  initiated  by  the 
subordinate  lodge  at  a  regular  or  special 
meeting.  At  any  time  before  the  Initiation 
of  an  applicant,  the  lodge  may,  by  a  major- 
ity vote,  refuse  to  initiate,  in  which  case, 
the  benefit  certificate  with  a  certified  state- 
ment of  the  action  of  the  subordinate  lodge, 
shall  be  immediately  forwarded  to  the  Su- 
preme Secretary." 

"Sec  D.  The  initiation  fee  shall  be  depos- 
ited by  the  secretary  with  the  treasurer,  and 
In  case  the  applicant  Is  rejected,  aald  fee 
shall  be  returned  to  him  by  order  of  the  lodge. 
But  if  the  applicant  fails  to  report  for  med- 
ical examination  within  thirty  days  after  his 
election,  or  falls  to  report  for  Initlatlcm  with- 
in sixty  days  after  his  benefit  certificate  is 
issued,  he  shall  forfeit  the  membership  fee, 
and  If  he  desires  to  become  a  member,  must 
again  make  application,  when  his  fees  shall 
be  credited  on  second  application.    »    •    •  »• 

"Sec.  G.  The  llabUIty  of  this  fraternity  for 
the  payment  of  benefits  iH>on  the  death  or 
injury  of  a  member  shall  not  begin  nntil  all 
the  acts,  qualification  and  requirements  pre- 
scribed In  the  above  division,  and  in  all  the 
laws,  rules,  regulations  and  ritual  of  the  fra- 
ternity shall  have  been  fully  compiled  with 
by  him,  and  until  all  acts  therein  prescribed 
for  the  lodge  shall  have  been  fully  complied 
with  by  It,  and  until  his  application  shall 
have  been  approved  by  the  lodge  and  head 
physician,  and  a  benefit  certificate  issued  as 
provided  in  section  C  of  this  division,  and 
delivered  to  the  applicant  white  in  good 
health,  and  no  ofllcer  of  this  fraternity  Is 
authorized  or  permitted  to  waive  any  of  the 
provisions  of  this  division,  or  these  laws,  or 
any  other  of  the  laws  of  this  fraternity  which 
shall  relate  to  the  contract  of  Insurance  be- 
tween the  members  and  the  fraternity." 

It  thus  appears  that  there  was  delivered 
to  deceased,  and  be  accepted,  a  benefit  cer- 
tificate before  he  became  lultlnted  as  a  mem- 
ber of  the  defendant's  subordinate  lodge  for 
Independence,  and  before  he  took  upon  him- 
self any  ritualistic  work.  The  by-laws  above 
quoted  provide  that,  when  the  benefit  certifi- 
cate is  received,  the  applicant  therefor  shall 
be  Initiated  by  the  subordinate  lodge.  If 
initiation  is  refused,  the  certificate  Is  to  be 
returned  to  the  Supreme  Secretary  at  the 
home  office.  It  will  be  seen  that  the  by- 
laws further  provide  that  no  Hat)llity  shall 
attach  "until  all  the  acts,  qualification  and 
requirements  prescribed,  •  •  •  and  all 
the  laws,  rules,  regulations  and  ritual  shall 
have  been  complied  with."  Such  laws  also 
provide  that  no  ofllcer  is  authorized  to  waive 
any  provisions  thereof.  The  deceased  died 
without  having  complied  with  any  of  these 
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prerequisites  entitling  him  to  a  benefit  cer- 
tificate. The  terms  of  section  1408  of  the 
Statutes  of  1899  (Ann.  St.  1906,  p.  1111)  re- 
quire (as  the  by-laws  of  defendant  required) 
that  these  associations  have  a  lodge  system 
and  a  ritualistic  form  of  work.  The  St. 
liools  CJourt  of  Api)eals  has  said  that:  "By 
requiring  a  lodge  system,  the  statute  evident- 
ly intended  that  no  person  conld  become  a 
member  of  these  orders  until  he  was  initiat- 
ed as  a  member  of  one  of  its  lodges."  The 
by-laws  of  these  associations  expressly  so 
provide.  Hiatt  v.  Fraternal  Home,  99  Mo. 
App.  105,  72  S.  W.  463,  And  this  is  said  to 
be,  not  an  idle  form,  but  Is  necessary  under 
the  charter  of  the  society.  Loyd  v.  Modern 
Woodmen,  113  Mo.  App.  19,  87  S.  W.  530. 

The  question  now  under  consideration  has 
been  before  the  courts  in  other  states,  and  It 
Is  held  that  initiation  into  the  lodge  and 
compliance  with  essential  terms  of  the  by- 
laws of  the  association  are  necessary  prereq- 
uisites to  a  valid  and  binding  beneficiary 
certificate.  Matkln  v.  Supreme  Lodge,  82 
Tex.  301,  18  S.  W.  306,  27  Am.  St.  Rep.  880; 
Driscoll  V.  Modem  Brotherhood,  77  Neb.  282, 
109  N.  W.  158;  Loudon  v.  Modem  Brother- 
hood, 107  Minn.  12,  119  N.  W.  425.  See,  al- 
so, Taylor  v.  Grand  Lodge,  75  Hun,  C12,  29 
X.  Y.  Supp.  773.  It  cannot  be  denied,  for 
the  record  conclusively  shows,  that  deceas- 
ed was  never  initiated  into  the  society;  nor 
were  any  of  the  essential  matters  done  by 
him,  required  by  the  by-laws,  which  entitled 
him  to  a  benefit  certificate  or  obligated  the 
society  to  pay  the  certificate  after  bis  death. 
But  it  is  Insisted  that  defendant  is  estopped 
to  deny  llaWHty  by  having  waived  these  pro- 
Tlsiane  of  its  by-laws,  and  that  the  obliga- 
tion arose  from  that  fact  There  Is  no  doubt 
that  an  association  of  this  character  can  be- 
come liable  by  waiver  and  estoppel,  notwith- 
standing the  prerequisites  to  liability,  as  re- 
quired by-  the  laws  of  the  association,  have 
not  been  compiled  with.  McMahon  v.  Mac- 
cabees, 151  Mo.  522,  52  S.  W.  384;  Supreme 
Fraternal  Circle  v.  Crawford,  32  Tex.  Civ. 
App.  003,  75  S.  W.  844;  Benefit  Ass'n  v. 
Blue,  120  111.  121,  11  N.  E.  331,  60  Am.  Rep. 
558;  McCorkle  v.  Texas  Benevolent  Ass'n, 
71  Tex.  149,  8  8.  W.  516.  These  author- 
ities are  taken  from  plaintiff's  brief;  but  in 
each  of  them  it  appears  to  be  necessary  that 
the  society  has  acted  towards  deceased  In 
such  t^ay  as  to  lead  him  to  believe  the  laws 
would  not  be  enforced,  and  that  an  obliga- 
tion would  attach  notwithstanding  there  had 
not  been  any  compliance  with  those  laws. 
So  it  may  be  said  that  if  the  association, 
through  its  supreme  officers,  by  a  course  of 
dealing  with  the  deceased,  leads  him  to  be- 
lieve that  it  has  assumed  an  obligation  to 
pay  the  certificate  without  compliance  with 
Its  laws,  then  it  will  not  be  permitted  to  de- 
ny liability;  and  though  this  course  of  deal- 
ing has  been  had  with  Inferior  officers — of- 
ficers of  the  subordinate  lodge — without  au- 
thority to  bind  the  society,  yet  if  It  has  been 


carried  on  in  such  way,  or  for  such  length 
of  time,  as  necessarily  to  have  been  known 
to  the  supreme  officers  of  the  general  society, 
it  will  become  binding. 

What  are  the  facts  In  this  case  as  applied 
to  this  rule  of  law?  Assuming,  as  we  must, 
that  deceased  was  acquainted  with  defend- 
ant's by-laws,  as  we  have  quoted  them,  what 
evidence  is  there  to  show  that  he  was  lulled 
into  security,  or  deceived  by  the  defendant, 
or  that  he  was  led  to  believe  the  defendant 
would  not  require  him  to  comply  with  the 
laws,  even  to  becoming  a  member  of  the  so- 
ciety? We  are  not  cited  to  any  testimony  of 
that  character  In  the  record.  The  time  be- 
tween his  first  movement  toward  obtaining 
a  benefit  certificate  nnd  his  death  was  quite 
short,  23  days.  As  already  stated,  he  made 
application  for  membership  ou  the  20th  of 
November,  which  was  sent  to  the  home  office 
and  approved,  and  on  the  24th  of  November 
the  beneficiary  certificate  was  Issued  and  sent 
to  the  local  secretary  of  the  subordinate  lodge 
and  on  the  5th  of  Decefnher  deceased  paid 
90  cents  as  initiation  fee,  to  be  returned  to 
him  if  he  was  rejected.  In  a  week  and  a  day 
thereafter  he  died,  before  any  opportunity 
was  presented  for  deception  or  course  of  con- 
duct leading  him,  as  a  reasonable  man,  to  be- 
lieve that  he  need  not  comply  with  any  of 
the  requisites  necessary  to  make  him  a  mem- 
ber of  the  society.  He  paid  the  fee ;  but  that 
he  knew  to  be  an  advance  payment,  which 
was  to  be  returned  If  he  was  rejected.  So 
the  most  that  can  be  said  In  behalf  of  plain- 
tiff Is  that  deceased  had  taken  the  first  of 
many  steps  necessary  to  make  a  contract 
with  defendant,  and  died  before  any  was,  in 
fact,  made,  and  before  many  of  the  vital  req- 
uisites to  that  contract  had  been  performed. 

Plaintiff  introduced  evidence  In  her  behalf 
which  tended  to  show  that  the  by-laws  as  to 
initiation  of  members  into  the  society,  of  rit- 
ualistic work,  etc.,  were  not  observed  by  the 
Inde|)endence  and  other  lodges.  It  may  be 
(we  have  no  means  of  knowing)  that  defend- 
ant, by  its  course  of  conduct  with  others,  be- 
came estopped  as  to  them;  but  that  has  no 
bearing  on  this  case,  governed,  as  it  must  be, 
by  its  own  facts.  If  there  had  been  time  for 
a  course  of  conduct  with  the  deceased  In  the 
matters  now  relied  upon,  and  defendant  had 
denied  that  it  had  done  anything  to  mislead 
deceased,  it  may  be  that  proof  of  what  It  cus- 
tomarily did  with  others  would  have  had 
some  tendency  to  prove  what  it  did  with  de- 
ceased; but  no  such  situation  is  presented 
by  the  record.  The  upshot  of  plaintiff's  posi- 
tion is,  and  must  be,  under  the  facts,  that, 
since  defendant  in  the  past  trad  allowed  oth- 
ers a  noncompliance  with  its  laws,  it  would. 
In  the  future,  allow  plaintiff  the  same  thing ; 
but,  aside  from  the  foregoing  considerations, 
it  was  not  made  to  appear  that  the  deceased 
knew  of  the  course  of  carelessness  and  non- 
enforcement  of  by-laws  as  to  the  essential 
requisites  to  the  contract  Unless  he  knew 
that  was  the  customary  practice,  he  was,  of 
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brief  will  disclose  that  they  are  all  based  on  a 
course  of  conduct  which  misled  the  assured. 
That  fact  appears  In  aU  the  cases,  notably 
that  from  our  Supreme  €k>urt.  McMabon  v. 
Maccabees,  supra.  We  recently  had  a  case 
In  this  court  <Burke  v.  Grand  Lodge,  136  Mo. 
App.  480,  118  S.  W.  493).  In  which  we  held,  in 
an  opinion  by  Judge  Johnson,  that  the  society 
was  estopped  to  deny  liability  for  the  cer- 
tificate; but  there  the  assured  had  been  a 
member  of  the  lodge  for  eight  years,  and  the 
defense  was  suspension  for  being  behind  with 
dues  at  the  time  of  his  death ;  but  facts  are 
set  out  In  the  opinion  showing  that  he  had 
frequently  been  behind  and  no  forfeiture  tak- 
en. It  was  true  that  it  appeared  some  mem- 
ber of  the  lodge  "would  get  up  and  stand 
good"  for  delinquent  members,  and  for  the 
assured  in  the  different  Instances  when  he 
was  delinquent  The  practice  of  granting 
these  Indulgences  to  the  assured  and  other 
members,  the  opinion  states,  was  very  common 
and  was  known  to  all ;  and  so,  when  it  came 
to  taking  a  forfeiture  for  nonpayment  against 
the  assured  when  be  was  dying,  we  refused 
to  allow  it.  But  this  is  no  such  case  as  that, 
and  cannot  in  any  way  be  likened  to  any  of 
the  authorities  uiwn  which  plaintiff  has  plac- 
ed reliance. 

This  is  merely  a  case  in  which  it  is  stated 
what  might  have  occurred,  if  deceased  had 
lived  any  considerable  length  of  time,  should 
be  assumed  by  us  as  having  actually  occurred. 

The  Judgment  is  reversed.    All  concur. 


MARKT  y.  CHICAGO,  B.  ft  Q.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri 

Nov.  15,  1909.    Rehearing  Denied 

Dec  6,  1909.) 

1.  Tbiai,  (1 140*)— Question  fob  Jubt— Cbed- 
IBIUTT  OF  Witness. 

It  is  a  question  for  the  juir  whether  the 
testimony  of  a  party  is  to  be  believed. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  334,  335 ;   Dec  Dig.  §  140.»] 

2.  Railboads  (S  484*)— Fibes— Evidence. 

Evidence,  m  an  action  to  recover  for  the 
burning  of  plaintiff's  mill  by  sparks  from  de- 
fendant's locomotive  passing  about  50  feet  from 
the  building,  held  sufficient  to  submit  the  case 
to  the  jury  under  the  rule  that,  where  the 
evidence  shows  no  more  than  a  probability  that 
the  source  of  a  fire  was  a  railroad  engine,  it 
is  sufficient  to  submit  to  the  jury,  altliough 
the  evidence  as  to  the  origin  of  the  fire  was 
entirely   circumstantial. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1740-1746;    Dec  Dig.  {  484.*] 

Appeal  from  Circuit  Court  Holt  County; 
William  C.  Ellison,  Judge. 

Action  by  Arthur  O.  Markt  against  the 
Chicago,  Burlington  &  Qnincy  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 


BROADDUS,  P.  3.  This  is  a  suit  to  recor- 
er  damages  for  loss  sustained  by  plaintiff  by 
the  burning  of  his  mill  and  electric  plant, 
alleged  to  have  been  set  on  fire  by  sparks 
from  one  of  defendant's  locomotive  engines. 
The  plaintiff  obtained  Judgment  from  whlcb 
defendant  appealed. 

As  the  appellant  has  taken  his  appeal  upon 
the  sole  ground  that  the  respondent  was  not 
entitled  to  recover  under  the  proof,  it  is  nec- 
essary to  examine  all  the  material  evidence 
in  the  case  for  a  proper  determination  of 
that  question.  There  is  no  question  that 
the  fire  occurred  about  9  o'clock  a.  m.  June 
27,  1907,  and  that  the  property  mentioned 
was  entirely  destroyed  by  fire.  The  bnOd- 
ing  was  located  in  tiie  town  of  Maltland, 
Mo.,  50  feet  and  4  Inches  from  the  line  of 
appellant's  railroad  track.  The  depot  is 
situated  on  the  west  side  of  the  track,  which, 
after  leaving  the  depot  curves  to  the  sotith- 
west  and  is  about  1,600  feet  from  where 
plalntifTs  building  was  located,  which  was 
also  situated  on  the  west  side  of  the  track. 
The  building  was  a  two-story  and  basement 
structure  covered  with  metal.  In  the  base- 
ment were  the  engines,  boilers  and  machin- 
ery. In  the  first  story  were  the  mill  ma- 
■chlnery,  feedroom.'and  office,  and  In  the  sec- 
ond story  was  the  machine  for  cleaning  meal 
and  grain  and  other  material. 

No  one  saw  how  the  fire  started,  so  It  Is  a 
matter  to  be  inferred  from  the  evidence,  If 
the  appellant  is  to  be  held  liable.  As  the  re- 
spondent was  the  only  person  in  and  about 
the  building  Just  previous  to  Its  discovery, 
the  case  depends  largely  upon  his  evidence. 
He  stated:  That  the  line  of  the  railroad  ex- 
tended in  a  semicircle  from  the  depot  and 
then  In  a  southwesterly  direction  past  his 
building,  which  faced  the  railroad  to  the 
southwest;  that  there  were  four  doors  and 
three  windows  on  the  south  side  facing  the 
track;  that  there  was  an  opening  in  the 
window  of  the  upper  story  on  the  south  side 
about  ten  by  eight  Inches,  where  a  pane  of 
glass  had  been  broken  a  few  weeks  previous- 
ly; that  the  weather  was  dry;  that  there 
was  chaff  scattered  on  the  upper  floor  near 
this  opening,  and  dust  and  cobwebs  in  the 
room,  also  some  sacks  and  lumber;  that  he 
went  to  the  building  on  the  morning  of  the 
fire  about  IS  minutes  after  5  o'clock;  that 
he  went  in  and  got  some  feed,  and  then 
went  through  and  milked  his  cow  on  the  oth- 
er side  of  the  railroad  track,  and  then  ^me 
back  and  through  the  building  again  and 
then  to  his  breakfast;  that  one  Frank  Ross 
had  been  In  charge  of  the  macliinery  until 
midnight  the  night  before,  after  which  no 
one  was  in  charge;  that  he  returned  to  the 
buUdlng  about  7  o'clock,  and  remained  there 
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untU  about  9:15  o'clock;  that  he,  during  this 
time,  went  through  the  building,  first  to  the 
boiler  room  to  see  the  condition  of  the  fire, 
and  found  that  it  was  banked  and  In  good 
condition,  and  he  did  not  disturb  It;  that  be 
examined  the  condition  of  the  furnace,  and 
everything  was  all  right  and  the  fire  well 
banked;  that  he  then  went  upstairs,  opened 
the  doors,  and  swept  the  first  floor;  that  he 
then  fig:ured  up  some  coal  accounts  and  did  a 
little  bookwork  and  writing;  that  he  saw  a 
train  pass  while  be  was  in  the  electric  plant 
ofBce;  tbat  when  it  passed  be  beard  cinders 
rattle  on  the  southeast  window;  tbat  It 
Bounded  like  the  rattling  of  hall;  that  be 
remained  there  until  a  drayman  drove  up 
with  a  package  and  delivered  It  to  blm;  that 
be  then  went  out  to  a  storage  room  north- 
west of  the  building,  where  he  had  his  work- 
sbop,  at  which  time  it  was  about  15  minutes 
after  the  train  had  passed;  tbat  in  a  few 
minutes  he  started  to  the  bam  of  bis  resl- 
clence,  Just  across  the  street;  tbat  as  he 
was  crossing  Mr.  and  Mrs.  Southwell,  who 
■were  driving  in  a  buggy,  came  along,  and  as 
they  passed  Mr.  Southwell  halloed  at  him, 
and  said  there  must  be  something  wrong; 
that  be  then  looked  back  at  the  plant  and 
saw  a  little  smoke  coming  out  from  under 
the  eaves;  that  from  bis  position  he  could 
only  see  ttae  northwest  side  of  the  building; 
tbat  he  ran  back  quickly  and  tried  to  get  in- 
to the  oflSce,  but,  as  he  could  not  get  the  door 
«pen  quickly,  he  went  around  to  the  engine 
room  and  broke  in;  that  then  he  attempted 
to  get  upstairs  on  the  second  floor;  tbat  then 
be  found  that  the  whole  southeast  part  of 
the  building  was  on  fire  from  bottom  to  top; 
that  be  then  tied  the  whistle  down  so  as  to 
give  alarm ;  that  when  he  came  from  tying 
'  down  the  whistle  the  fire  was  all  In  the 
.  southeast  part  of  the  room,  and  the  first 
place  the  flames  broke  through  was  through 
the  broken  window;  and  that  the  time  from 
the  passage  of  the  train  until  his  attention 
was  called  to  the  fire  was  about  15  minutes. 
It  was  shown  tbat  the  window  In  question 
-  was  35  feet  above  the  level  of  the  railroad 
track,  and  tbat  the  day  was  mostly  clear,  and 
tbat  a  brisk  wind  was  blowing  from  the 
southeast  There  was  testimony  to  the  ef- 
fect that  the  track  declined  as  It  approached 
plaintiff's  building,  tbat  the  engine  pulling 
the  train,  after  It  left  the  depot,  was  throw- 
ing cinder  ^arks  as  high  as  the  telegraph 
poles;  but  no  one  testified  that  It  was  throw- 
ing sparks  when  near  respondent's  building, 
«ave  and  except  the  statement  of  respondent 
that  they  rattled  on  the  window  panes  of 
bis  office.  There  was  evidence  offered  on 
the  part  of  defendant,  the  tendency  of  which 
was  to  show  that,  within  a  very  few  minutes 
after  the  train  passed,  the  building  was  bum- 
.  ing  rapidly,  and  before  it  could  have  been 
.-started  by  a  spaik  from  defendant's  engine. 
The  argument  of  appellant  Is  tbat  there 
Is  no  evidence  going  to  show  that  a  spark 
emitted   from    the   engine   going  downhill 


conld  or  did  throw  sparks  a  distance  of  50 
feet,  and  upward  35  feet  from  a  level  of  the 
said  bed,  so  as  to  enter  the  broken  pane  of 
glass  In  the  second  story  of  the  building.  In 
estimating  the  height,  we  must  make  allow- 
ance for  about  10  feet,  the  distance  from 
the  level  of  the  track  and  the  top  of  the 
smokestack.  As  we  have  seen,  the  engine, 
when  it  left  the  depot,  was  throwing  sparks 
as  high  as  the  tops  of  the  telegraph  poles, 
and  that,  when  it  came  near  respondent's 
mills.  It  was  throwing  them  so  as  to  reach 
the  window  In  the  first  story  of  the  build- 
ing 50  feet  away.  If  respondent  is  to  be  be- 
lieved, which  was  a  question  for  the  Jury, 
sparks  were  carried  that  distance  and  height, 
unless  we  are  to  conclude  tbat  It  was  an  Im- 
possibility. 

Appellant's  position  Is  based  mostly  on  two 
decisions,  one  by  the  St.  Louis  Court  of  Ap- 
peals, and  the  other  by  the  Supreme  Court. 
In  the  first  mentioned  the  court  said:  "In 
this  case  we  face  not  only  a  lack  of  direct 
evidence  to  show  sparks  from  the  engine, 
tbat  was  heard  to  go  by  after  midnight,  set 
fire  to  decedent's  house,  but  a  lack  of  direct 
evidence  to  show  sparks  escaped  from  It 
The  precise  question  for  decision  therefore 
Is:  Is  It  so  generally  known  to  persons  of 
average  Intelligence  that  a  locomotive  draw- 
ing a  heavy  load  on  an  ascending  grade 
throws  sparks,  or  cinders,  50  feet  away,  and 
hot  enough  to  ignite  the  roof  of  a  house  If 
they  happen  to  fall  on  one?"  etc.  The  court 
answers  the  question  In  the  negative.  Glbbs 
v.  Railroad,  104  Mo.  App.  276,  78  S.  W.  835. 
In  the  second  case  It  Is  said:  "No  evidence 
was  Introduced  to  prove  the  possibility  of 
tbe  fire  being  Ig^nited  by  sparks  thrown  off 
by  defendant's  engine  at  tbe  distance,  what- 
ever tbat  may  have  been.  It  was  seen  to 
throw  them;  and  some  proof  of  tbe  kind  was 
required."  Campbell  v.  Railroad,  121  Mo. 
340,  25  S.  W.  936,  25  L.  R.  A.  175,  42  Am.  St 
Rep.  530.  In  tbe  latter  case,  however,  the 
court  said:  "Tbe  facts  tbat  live  ^arks  were 
thrown  from  engines,  and  did  Ignite  grass, 
and  other  combustible  materials,  would  tend 
to  prove  tbe  probability  tbat  the  fire  was 
communicated  from  an  engine."  The  evi- 
dence was  held  sufficient  to  authorize  a  ver- 
dict for  plaintiff.  In  the  later  case  of  Man- 
ning V.  Railroad,  119  S.  W.  464,  tbe  St  Louis 
Court  of  Appeals  (which  was  similar  in  prin- 
ciple) reiterated  what  was  said  In  Gibbs  v. 
Railroad,  supra,  that  there  was  a  lack  of 
proof  tbat  defendant's  engine  communicated 
the  fire.  There  is  a  marked  difference  In 
the  facts  In  the  two  cases  in  the  St  Louis 
Court  of  Appeals,  and  the  one  under  consid- 
eration, and  a  much  stronger  case  was  made 
out  In  this  than  in  tbat  of  Campbell  v.  Rail- 
road, supra,  where  the  plaintiff  was  permit- 
ted to  recover. 

Here  the  evidence  shows  that  the  engine  In 
question  did  throw  sparks  to  a  great  height 
and  was  throwing  tbem  at  the  time  it  passed 
plaintiff's  building.    There  was  a  brisk  wind 
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carried  so  hlo:h  as  the  broken  pane  of  glass 
In  the  second  story  thereof.  That  sparks 
may  have  been  thrown  to  such  an  elevation 
may  be  Implied  from  the  circumstances.  It 
is  true  that,  under  ordinary  conditions,  with- 
out the  interference  of  the  wind,  sparks  emit- 
ted from  any  engine,  however  prone  to  throw 
sparks,  would  not  throw  them  to  any  great 
distance,  because  their  course  would  be 
mostly  in  a  direct  line  upward,  and  they 
would  descend  by  the  force  of  gravitation 
in  the  same  manner;  but  we  do  not  think 
there  can  be  any  doubt  but  what  sparks 
thrown  off  from  a  burning  building  or  emit- 
ted from  a  locomotive  engine  during  a  strong 
wind  may  be  carried  to  a  much  greater  dis- 
tance than  50  feet  and  much  higher  than 
25  feet  As  a  matter  of  course,  the  height 
and  distance  to  which  they  could  be  carried 
would  depend  greatly  upon  the  force  with 
which  the  sparks  were  emitted  and  the  force 
of  the  wind,  and  it  Is  safe  to  say  that  such 
Is  known  to  all  persons  of  average  intel- 
ligence. The  probability  is  that  the  tire 
could  have  been  communicated  in  no  other 
way  than  from  sparks  emitted  from  defend- 
ant's engine,  unless  it  was  set  by  plaintiff 
himself.  According  to  bis  statements,  he  had 
Just  previous  to  its  discovery  examined  the 
building,  and  there  was  no  evidence  of  fire 
anywhere,  except  in  the  furnace,  which  had 
been  banked.  The  mill  and  the  electric  ma- 
chinery were  not  In  operation,  and  had  not 
been  since  midnight.  But  it  is  not  for  the 
court  to  say  that  plaintiff  committed  perjury, 
as  the  Jury  was  the  sole  judge  of  his  cred- 
ibility, and,  as  they  evidently,  believed  he 
told  the  truth,  that  was  an  end  to  the  matter. 
It  is  probable  that  a  live  spark  was  carried 
by  the  force  of  the  wind  to  the  upper  story, 
and  that  It  entered  through  the  opening  and 
fell  upon  the  cliaff  or  other  combustible  ma- 
terial and  ignited  the  fire  that  consumed  the 
building.  The  evidence  in  the  most  positive 
character  tends  to  prove  that  the  fire  could 
have  originated  in  no  other  manner.  The 
process  of  reasoning,  by  excluding  every  oth- 
er means  by  which  the  Are  could  have  been 
started,  tends  to  support  the  theory  that  It 
was  by  means  of  sparks  thrown  out  by  de- 
fendant's engine. 

This  case  seems  to  fall  within  the  rule 
that,  where  the  evidence  shows  no  more  than 
a  probability  that  the  source  of  a  fire  was  a 
railroad  engine,  it  is  sufficient  to  submit  to 
the  jury.  Lend  Co.  v.  Railway  Oo.,  12.3  Mo. 
App.  394,  101  S.  W.  636;  Tapley  v.  Railway 
Co.,  129  Mo.  App.  88,  107  S.  W.  470;  Mat- 
thews V.  Railroad,  142  Mo.  G45,  44  S.  W.  802; 
Campbell  v.  Railroad,  supra. 

For  the  reasons  given,  the  cause  is  af- 
firmed.    All  concur. 


Ui>      V-lltJ       ^yVU 


15,   1909.     Rehearing  Denied  Dec.  O,  1900.) 

1.  Appeal  and  Ebbob  (§  1011*)— Bkview — 
Findings  by  Coubt. 

A  finding:  by  the  court,  baaed  on  a  prepon- 
derance of  evidence,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Kr- 
ror.  Cent.  Dig.  §§  3983-3989 :  Dec.  Dig.  {  1011.*] 

2.  Homestead  (§  164*)— Abandokhent— Ksf- 
TBV  on  Public  IiANd. 

An  entry  on  government  land  does  not  con- 
stitute an  abandonment  of  the  entryman's  home- 
stead, in  the  absence  of  some  overt  act,  such  aj 
actually  moving  from  the  homestead  with  oo 
intention  of  returning. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  327;   Dec.  Dig.  i  164.*] 

3.  Homestead  (S  128*)— Sale— Tbansfeb. 

As  the  owner  of  a  homestead  has  a  right 
to  sell  the  same,  the  purchaser  takes  the  prop- 
erty free  from  the  lien  of  jud.spnents  on  demands 
originating  after  the  acquisition  of  the  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {  228;   Dec.  Dig.  «  12a*] 

4.  Homestead  (|  77*)— Pbopebtt  Cosstitct- 
ING — Pboceedb  op  Homestead. 

The  proceeds  from  a  voluntary  sale  of  a 
homestead  are  not  subject  to  garnishment. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  $  109 ;    Dec.  Dig.  S  77.*] 

5.  Homestead  (§  84*) — Pbopebtt  Constitut- 
ing— Husband  and  Wife  as  Tenants  ih 
Common. 

A  homestead  right  may  attach  to  land  held 
by  husband  and  wife  as  tenants  in  common. 

[EM.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  121 ;    Dec  Dig.  $  84.*] 

6.  Appeal  and  Ebeob  (|  854*)  —  Review  — 
Theoby  of  Tbial  in  Loweb  Coubt. 

In  the  absence  of  declarations  of  law  given 
or  asked  on  a  trial  by  the  court,  it  is  imma- 
terial, on  a  review  of  a  judgment  correct  on  the 
merits,  on  what  theory  the  action  was  tried. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !  3408 ;    Dec.  Dig.  i  S54.*] 

7.  Appeal  and  Erbob  (S  1010*)  —  Review — 
Findings  of  Fact. 

Findings  of  fact  by  the  court,  supported  by 
some  evidence,  are  conclusive  on  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3979 ;   Dec  Dig.  {  1010.*] 

Appeal  from  Circuit  Court,  De  Kalb  Coan- 
ty;    Alonzo  D.  Bums,  Judge. 

Garnishment  proceedings  by  Susie  Beau- 
champ  Graham,  as  assignee,  of  separate 
Judgments  in  favor  of  John  T.  Kimberlin, 
George  Shrenk,  and  Elijah  Groom,  against 
Henry  O.  Gordon,  defendant.  Grant  U. 
Brown,  garnishee,  and  George  Teegardm,  in- 
terpleader. The  three  actions  were  submit- 
ted together,  and  from  findings  In  favor  of 
the  interpleader,  the  assignee  appeals.  Af- 
firmed. 

Kendall  B.  Randolph  and  Wm.  M.  Pitch, 
for  appellant  Hewitt  &  Hewitt  for  re- 
spondent. 

BROADDUS,  P.  J.  By  the  written  agree- 
ment of  parties  the  three  cases,  were  submit- 
ted to  the  court  sitting  as  a  Jury.    The  agree- 
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ment  further  provided  that  a  verdict  should 
be  rendered  disposing  of  the  issues  In  each 
case  separately.  All  are  proceedings  In  gar- 
nishment under  executions  issued  under 
three  different  Judgments.  The  first.  In  fa- 
vor of  John  T.  Kimberlln  against  H.  C.  Gor- 
don, was  rendered  by  the  circuit  court  of 
De  Kalb  county,  February  9,  1906,  on  a  note 
dated  February  16,  1904.  The  second  is  in 
favor  of  George  Shrank  against  said  Gordon 
on  a  note  dated  January  3,  1905,  and  tran- 
script of  which  was  filed  in  the  circuit  clerk's 
office  January  20,  1906.  The  third  was  in 
favor  of  Elijah  Groom  against  H.  C.  Gordon, 
rendered  May  15, 1906,  on  a  note  dated  March 
22, 1902.  Each  of  said  Judgments  have  been 
assigned  to  Susie  B.  Graham  upon  which  the 
executions  were  issued  to  her  use,  and  Grant 
U.  Brown,  who  had  In  his  hands  certain 
money  alleged  to  be  the  property  of  the  de- 
fendant H.  C.  Groom,  was  summoned  as 
garnishee.  The  answer  of  the  garnishee  dis- 
closed that  George  Teegarden  claimed  the 
fund,  whereupon  he  was  made  a  party.  He 
made  answer,  claiming  said  money.  The 
plaintiffs  replied,  denying  such  ownership, 
and  the  Issue  thus  made  was  tried  by  the 
court.  The  finding  in  each  case  was  in  favor 
of  the  interpleader.  The  plaintiffs  appealed. 
H.  C  Gordon,  the  Judgment  debtor,  was 
married  to  Florence,  his  presait  wife,  in 
October,  1899.  She  was  a  widow,  and  at  the 
time  of  the  last  marriage  had  about  $1,000 
she  had  realized  from  a  policy  on  the  life  of 
her  deceased  husband.  She  also  claimed  to 
be  the  owner  of  a  dwelling  in  Olarksdale,  but 
the  title  to  which  was  in  her  late  husband, 
and  she  was  also  the  mother  of  three  chil- 
dren. On  December  8, 1890,  she  and  her  then 
husband,  the  defendant,  traded  with  Dallas 
C.  White  for  80  acres  of  land  in  De  Kalb 
county,  which  was  Incumbered  by  a  trust 
deed  for  $1,600,  for  the  benefit  of  the  Pruden- 
tial life  Insurance  Company.  She  claims 
that  In  payment  for  the  land  she  put  in  the 
said  dwelling,  at  the  valuation  of  $000,  $500 
In  money,  and  the  defendant  put  in  a  stock 
of  goods  at  $800,  which  were  incumbered  by 
a  mortgage  for  that  amount  It  was  shown 
that  on  the  11th  day  of  December,  1899,  de- 
fendant transferred  the  debt  from  the  stock 
of  goods  by  giving  a  Hen  on  the  land,  where- 
by the  lien  on  the  goods  was  released.  The 
deed  from  Dallas  and  wife  was  made  to  de- 
fendant and  his  wife.  They  moved  onto  this 
land,  and  occupied  it  until  they  sold  it  to 
one  Dyers  in  January,  1902.  On  the  4th  day 
of  March,  1901,  Florence  and  the  defendant, 
for  the  expressed  consideration  of  $3,500, 
conveyed  the  land  to  Asa  Martin  subject  to 
the  incumbrance  to  the  said  Insurance  com- 
pany and  the  $800  trust  deed  aforesaid.  On 
the  same  day  the  said  Brooks  reoonveyed  the 
land  to  defendant  and  his  wife,  Florence,  al- 
so for  the  expressed  consideration  of  $3,500, 
and  also  subject  to  the  foregoing  incum- 
brances. The  deed  contained  the  following 
recitations:  "Subject  to  a  trust  deed  to  the 


Prudential  Life  Insurance  Co.,  for  $1,600; 
also  subject  to  a  trust  deed  given  to  W.  B. 
Brooks  for  $800,  and  also  the  said  Florence 
to  have  extra  over  and  above,  H.  C.  Gordon, 
eleven  hundred  dollars." 

In  January,  1902,  H.  C.  Gordon  and  wife, 
Florence,,  sold  this  80  acres  to  F.  N.  and  Al- 
bert Dyer  for  $3,400,  subject  to  two  deeds  of 
trust,  the  one  for  $1,600  and  one  for  $800. 
Mrs.  Gordon  placed  $1,000  of  the  money  in 
the  Bank  of  Clarksdale,  where  it  remained 
until  the  purchase  of  the  66^  acres  in  ques- 
tion, which  was  purchased  at  a  partition  sale 
July  2,  1902,  at  the  price  and  sum  of  $2,700, 
which  $1,000  was  paid  on  the  purchase,  and 
$1,700  was  furnished  by  the  Bank  of  Clarks- 
dale, until  a  loan  could  be  negotiated  from 
the  Hoagland  Loan  &  Investment  Company. 
Said  loan  was  secured  by  a  trust  deed  on  the 
land.  The  deed  to  the  66^^  acres  was  taken 
In  the  names  of  H.  C.  Gordon  and  Florence 
Gordon,  his  wife.  They  moved  onto  this 
land,  and  continued  to  occupy  it  until  they 
sold  it  to  the  interpleader,  George  Teegarden, 
subject  to  the  two  trust  deeds  then  upon  It, 
$1,700  and  $425,  respectively.  Shortly  after 
the  execution  of  the  $1,700  trust  deed  to  the 
Hoagland  Loan  &  Investment  Company,  H. 
C.  Gordon  borrowed  for  his  own  use  $425 
from  A.  J.  Dean,  and  secured  said  loan  by  a 
second  mortgage  on  this  same  tract,  and 
when  the  $425  loan  came  due,  he  borrowed 
the  same  amount  from  Mr.  L.  L.  Chappelle, 
and  took  up  that  loan  and  secured  Mr.  Chap- 
pelle by  a  like  mortgage.  On  the  20th  day  of 
May,  1907,  H.  O.  Gordon  and  wife,  Florence, 
sold  and  conveyed  to  the  Interpleader,  George 
Teegarden,  the  land  in  question,  for  the  ex- 
pressed consideration  of  $3,630,  and  executed 
a  warranty  deed  therefor,  containing  the 
following  recitation:  "Subject  to  one  trust 
deed  executed  by  the  grantors  to  Benjamin 
R.  Vineyard,  In  trust  for  the  Hoagland  Loan 
&  Investment  Co.,  for  seventeen  hundred  dol- 
lars, date  Oct  31,  1902."  "Also  subject  to 
trust  deed  executed  by  the  grantors  herein 
to  Grant  U.  Brown  In  trust  for  Lorenxo  L. 
Chappelle  to  secure  $425."  The  purchase 
price  of  this  land,  over  and  above  the  amount 
of  the  two  Incumbrances  recited  and  refer- 
red to  In  their  deed  to  Teegarden,  something 
like  $1,400,  was  paid  to  H.  C.  Gordon  by 
Teegarden  at  the  Bank  of  Clarksdale,  and 
by  Gordon  delivered  to  his  wife,  Florence. 
Immediately  after  the  payment  of  the  mon- 
ey by  Teegarden  to  Gordon,  R.  A.  Hewitt, 
who  was  holding  the  deed  in  escrow,  was 
directed  by  Gordon  and  Teegarden  to  file 
same  for  record,  which  was  done,  and  the 
deed  delivered  to  Teegarden.  The  $425  due 
L.  L.  Chappelle  having  become  due,  default 
in  the  payment  having  been  made,  the  land 
was  advertised  under  the  trust  deed,  and 
sold  on  the  28th  day  of  October,  1907,  at 
which  said  sale  George  Teegarden,  and  the 
attorney  representing  Mrs.  Graham,  the  ex- 
ecution creditor  of  H.  O.  Gordon,  were  the 
only  bidders,  and  the  land  was  knocked  down 
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amount  of  his  bid.  Whereuiion  Teegarden 
<the  interpleader)  paid  the  amount  of  his 
bid.  and  after  the  debt,  Interest,  and  costs 
of  the  sale  were  paid,  there  remained  In  the 
trustee's  hands  $1,844. 

The  appellants  challenge  the  correctness  of 
the  statement  that  Mrs.  Gordon  put  into  the 
land  purchased  from  Dallas  White  the  sum 
of  $1,100.  The  purchase  price  of  the  land 
was  $3,200.  There  was  an  Incumbrance  on 
It  tor  $1,600.  Gordon  put  in  his  stock  of 
goods  for  $800,  and  Mrs.  Gordon  claims  she 
put  In  $500  cash  and  house  In  Olarksdale 
at  $600,  whole  amount  thus  said  to  be  paid 
$3,500,  or  $300  more  than  the  purchase  price. 
Appellant  claims  from  these  figures  that  she 
could  have  only  put  Into  the  land  the  $500  In 
cash.  Therefore  she  did  not  have  $1,100  to 
invest  In  the  66%  acres  the  proceeds  of 
which  are  in  controversy.  And,  further- 
more, the  testimony  goes  to  show  that  the 
house  in  Olarksdale  was  the  property  of  her 
former  husband,  and  that  the  administrator 
sold  it  for  the  purpose  of  paying  bis  debts, 
and  the  records  show  the  latter  fact  But  it 
farther  appears  that  Mrs.  Gordon  claimed 
to  be  the  owner  of  the  house.  It  was  not 
shown  that  the  money  received  by  the  ad- 
ministrator was  applied  to  the  payment  of 
debts.  If  it  had  been  so  applied,  it  was 
witUn  the  power  and  it  was  the  duty  of  ap- 
pellants to  have  so  shown.  The  report  of 
sale  recites  that  the  purchaser  at  said  sale 
was  Dallas  White.  The  statement  of  re- 
spondent is  that,  in  order  to  vest  the  title  to 
the  house  in  White  as  a  part  of  the  consid- 
eration for  the  land,  the  order  of  sale  to 
pay  debts  was  resorted  to.  Under  the  evi- 
dence it  was  a  question  of  fact  for  the  court. 
Appellants  contend  that  it  is  not  reasonable 
to  Infer  that  the  administrator  would  Indulge 
In  such  an  unwarranted  proceeding.  And  in 
the  absence  of  evidence  the  inference  would 
l>e  that  he  did  not.  But  eviSence  of  the  most 
positive  kind  shows  that  he  did.  And  it  is 
Just  as  positive  as  that  which  goes  to  show 
that  Gordon  put  in  his  $800  stock  of  goods 
as  a  part  of  the  consideration.  There  is  the 
discrepancy  of  $300  remaining  over  paid  for 
the  land.  The  evidence  does  not  disclose  of 
what  it  consisted.  The  court  found  from  the 
statement  of  witnesses  that  it  was  not  to  be 
attributed  to  Mrs.  Gordon's  sliare  of  the  pay- 
ments. We  conclude  that  the  finding  was 
based  upon  the  preponderance  of  the  most 
credible  evidence,  and  as  such  is  binding  on 
this  court. 

The  evidence  shows  that  the  interpleader 
was  to  pay  for  the  66.5  acres  of  land  $3,960. 
Of  this  sum  he  paid  $1,480  to  Florence,  the 
wife>  and  the  two  Incumbrances  on  the  land 
.which  he  paid  amounted  to  $2,125,  making  a 
total  of  $3,605  paid,  which  left  In  the  hands 
of  the  garnishee  $355,  which  appellant  claims 


80  acres  he  put  in  as  payment  $800  worth  of 
goods,  which  were  mortgaged  for  tliat 
amount  This  mortgage  he  disdiarged  by 
placing  a  deed  of  trust  on  the  land  for  a 
similar  amount,  which  he  never  paid.  This 
the  evidence  seems  to  bear  out  Bnt  as  tbe 
court  found  that  defendant  had  an  interest 
in  the  land,  and,  admitting  such  to  bare 
been  the  fact  the  interpleader  contends  that 
the  surplus  in  his  hands  of  $355,  which  rep- 
resents that  inta«st  was  not  subject  to  the 
garnishment  as  It  was  the  proceeds  derived 
from  the  sale  of  defendant's  homestead.  Tlie 
80-acre  tract  was  occupied  by  defendant  and 
wife  as  a  homestead  until  they  sold  it  in 
January,  1902.  The  proceeds  of  this  sale 
was  the  only  money  that  went  into  the  par- 
chase  of  the  66.5  acres  in  July,  1902.  Upon 
this  land  defendant  and  wife  made  their 
home  until  it  was  sold  to  the  interpleader. 
However,  Just  shortly  before  such  sale,  de- 
fendant made  an  entry  on  government  land 
In  the  state  of  Colorado.  Appellant  InsiBts 
that  by  so  doing  the  defendant  abandoned  his 
homestead  right  to  the  land  in  controversy. 
But  we  think  not  It  is  true  his  conduct  was 
such  as  to  Indicate  that  such  was  his  inten- 
tion. It  cannot  be  said  that  because  of  SDch 
intention  that  there  was  any  actual  abandon- 
ment That  could  only  luve  occurred  by 
some  overt  act  such  as  actually  moving 
away  from  it  without  any  intention  to  re- 
turn. He  did  not  give  up  his  possession  un- 
til he  sold  to  interpleader.  Smith  v.  Bunn. 
75  Mo.  559;  Duffey  v.  Willis,  99  Mo.  132,  12 
S.  W.  520.  There  can  be  no  question  that  a 
homesteader  may  sell  his  homestead,  and 
that  the  purchaser  steps  into  bis  shoes  and 
takes  the  property  free  from  the  lien  of  all 
Judgments  on  demands  originating  after  the 
acquisition  of  the  homestead,  or  homestead 
purchased  with  the  proceeds  of  the  former. 
The  surplus  was  a  part  of  the  proceeds  of 
defendant's  homestead,  and  as  snch  was  not 
subject  to  garnishment 

Flaintllf  contends  that  as  the  estate  in  the 
land  held  by  defendant  or  his  wife  was  not 
an  estate  by  entirety,  it  cannot  t>e  considered 
as  a  homestead.  As  there  was  not  the  usual 
granting  clause  in  the  deed  to  defendant  and 
wife,  under  the  authority  of  certain  deci- 
sions, it  is  true  they  cannot  t>e  considered 
tenants  by  entirety.  Wilson  v.  Frost  186 
Mo.  311,  85  S.  W.  375,  105  Am.  St  Kep.  619; 
Harrison  v.  McReynoIds,  183  Mo.  533,  82  S. 
W.  120.  Bnt  the  recitation  in  the  deed  con- 
stituted them  tenants  in  common.  Id.  A 
homestead  in  tbe  husband  may  attach  to  an 
estate  in  land  held  by  iiusband  and  wife. 
where  they  both  own  an  interest  in  the 
same.  Hart  v.  Leete,  104  Mo.  315,  15  a  W 
976.  Appellant  insists  that  interpleader 
should  not  be  heard  on  this  phase  of  the 
question,  because  he  makes  the  claim  for  the 
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first  time  in  tills  court  However  Oiat  may 
be,  the  record  shows  that  there  was  no  dec- 
laration of  law  given  or  asked,  and  we  can- 
not linow  upon  what  theory  interpleader  sub- 
znitted  his  case,  or  upon  what  theory  the 
conrt  decided  it  We  hold,  as  the  trial  court 
did  in  effect  that  the  surplus  proceeds  of 
tlie  sale  of  the  equity  of  redemption  of  de- 
fendant and  his  wife  were  not  subject  to 
samishment  nnder  the  Judgments,  and  It  Is 
of  no  consequence  to  us  upon  what  theory 
the  cause  was  tried  and  Judgment  rendered. 
Even  should  it  have  been  misconceived,  we 
must  uphold  it  If  it  Is  the  progeny  of  good 
law. 

A  controversy  arose  also  over  some  person- 
al property,  part  of  which  was  claimed  .by 
the  wife  and  a  part  by  her  son.  It  is  insist- 
ed that  the  evidence  did  not  Justify  the 
finding.  But,  as  there  was  some  evidence  to 
It  we  will  not  disturb  it 

It  is  ordered  that  each  of  said  cases  be  af- 
firmed.   All  concur. 


PTERCB  V.  FIERCE  et  aL 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 

1,  1900.     Rehearing  Denied  Dec.  6,  1909.) 

3.  Judgment  ({{  707,  719*)— Conclusiveness 

— Parties  Bound. 

A  former  judgment  when  offered  as  evi- 
dence In  a  subsequent  action  between  the  same 
parties  or  their  privies,  is  conclusive  on  every 
question  within  the  issues  in  the  former  suit; 
but  strangers  to  a  Judgment  are  not  bound  by  it 

[Ed.  Note. — ^For  other  cases,  see  Judgment 
Cent.  Dig.  H  1230,  1250;  Dec.  Dig.  H  707, 
719. »] 

2.  lEXEOUTOBS  AND  ADinNISTBATOBS  (|  237*)— 
C1.AIUS— Decbee. 

A  judgment  of  the  probate  court  alloArlng 
a.  claim  against  the  estate  of  a  deceased  widow 
is  res  judicata  to  the  extent  of  the  establishment 
of  the  debt  in  proceedings  to  charge  the  debt 
against  the  estate  of  the  deceased  hushand,  leav- 
ing a  will  giving  his  wife  the  use  of  bis  estate 
for  life,  with  gift  over  after  her  death  on  the 
payment  of  her  debts. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Dec.  Dig.  {  237.*] 

3.  Wnxa  (8  872*) — Cbeditobb  of  Devisee— 
Claims— Enfobcement—Pabtieb. 

In  a  suit  to  charge  the  estate  of  a  deceas- 
ed bnsband.  leaving  a  will  whereby  he  gave  his 
wife  the  use  of  his  estate  for  life,  with  gift  over 
after  her  death,  on  the  payment  of  her  debts,  for 
a  debt  of  the  wife,  the  executors  and  devisees  are 
proper  parties,  as  the  devisees  are  entitled  to 
the  remainder,  and  the  executors  are,  by  the  will, 
authorized  to  convey  the  property. 

[Ed.  Note. — For  other  cases,  see  Wills,  Dec. 
Dig.  I  872.*] 

4.  Wills  (S  872*)  —  Orkditobs  of  Devisee  — 
Claims — Enfobcement — Remedt. 

A  proceeding  to  establish  a  charge  against 
the  estate  of  a  deceased  husband,  leaving  a  will 
whereby  he  gave  to  his  wife  the  use  of  his  es- 
tate for  life,  with  gift  over  after  her  death  and 
the  payment  of  her  debts,  for  a  debt  of  the  wife 
Is  by  bill  in  equity. 
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[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
fg.  I  872.*] 


5.  Wills  ({  872*)— Claims  aoainsi  Dkvmeb 

— ^E  nfobcement— Limitations. 

The  two-year  statute  of  limitations  (Rev. . 
St  1899,  {  185  [Ann.  St  1906,  p.  399])  is  in- 
applicable, in  a  proceeding  to  establish  a  charge 
against  the  estate  of  a  deceased  husband  leav- 
ing a  will  giving  to  his  wife  the  use  of  his  prop- 
erty for  life,  with  gift  over  after  her  death  on 
the  payment  of  her  dehts,  for  a  debt  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  872.*] 

•    Appeal  from  Circuit  Court  Macon  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Action  by  Delia  Pierce  against  James  K. 
Pierce  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
rendered. 

R.  S.  Matthews  &  Son,  H.  A.  White,  and 
R.  W.  Barrow,  for  appellant  B.  R.  Dysart 
and  A.  A.  Giistrap,  for  respondents. 

BROADDUS,  P.  J.  This  is  a  suit  in  equity 
to  charge  the  estate  of  John  O.  Pierce  with 
a  debt  contracted  by  his  wife  subsequent  to 
his  death.  John  C.  Pierce  died  testate  on  the 
4th  day  of  March,  1900.  By  the  terms  of  his 
will  his  wife  was  to  have  the  use  of  all  his 
estate,  with  rents  and  profits  during  her 
life,  and  the  remainder  he  disposed  of  bi  the 
following  language:  "After  the  death  of  my 
said  wife,  and  the  payment  of  her  lawful 
debts  and  funeral  expenses.  It  is  my  will 
that  all  the  rest  and  remainder  of  my  prop- 
erty both  real  and  personal,  be  sold  and  re- 
duced to  money,  for  the  purpose  of  distribu- 
tion among  my  children  and  descendants  as 
hereinafter  provided,  and  my  executors  here- 
inafter named  are  hereby  fully  authorized 
and  empowered  to  sell  and  convey  the  same, 
and  execute  bills  of  sale  and  deeds  of  con- 
veyance necessary  and  appropriate  to  convey 
and  vest  the  title  to  said  property  and  real 
estate  in  the  purchaser."  "  The  deceased  own- 
ed little  or  no  personal  property  at  his  death. 
He  owned,  however,  certain  real  estate 
which  the  plaintiff  by  these  proceedings  seeks 
to  charge  with  the  indebtedness  of  the  wid- 
ow, Paulina.  Paulina,  the  widow,  died  In 
September,  1904,  more  than  four  years  aft- 
er the  death  of  her  husband.  She  died  leaT- 
ing  no  estate.  Aa  administrator,  however, 
was  appointed  by  the  probate  court  and  the 
plaintiff  presented  a  claim  for  allowance 
against  her  estate  for  services  to  the  deceas- 
ed rendered  after  the  death  of  her  husband, 
which  the  court  allowed,  amounting  to  the 
sum  of  $1,100.  It  Is  this  judgment  that  plain- 
tiff seeks  to  charge  against  the  said  real  es- 
tate of  the  deceased  testator.  The  execu- 
tors and  the  devisees  are  .all  made  parties. 
The  judgment  of  the  conrt  was  for  the  de- 
fendants, and  the  plaintiff  appealed. 

We  assume  from  the  argument  of  the  re- 
spective parties  that  the  court  tried  the  case 
uiwn  the  theory  that  the  Judgment  of  the 
probate  court  in  plaintiff's  favor  against  the 
administrator  of  the  estate  of  said  Paulina 
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It.  2  Black  on  Judgments,  §  600.  There  need 
not,  however,  in  all  cases  be  an  Identity  of 
the  subject-matter,  Identity  of  the  cause  of 
action,  and  identity  of  i)ersons  and  parties 
to  the  suit,  for  It  is  a  fundamental  rule  that 
a  former  Judgment,  -when  offered  as  evidence 
In  a  second  action  between  the  same  parties 
or  their  privies,  is  conclusive  upon  every 
question  Involved  within  the  issues  in  such 
former  suit  Id.  S  609.  The  judgment  of 
the  probate  court  was  a  judgment  establish- 
ing an  indebtedness  against  the  estate  of 
Paulina,  and  as  such  Is  res  adjudicata  In  so 
far  as  It  goes  to  establish  such  Indebtedness. 
By  the  provisions  of  the  will  the  estate  of 
the  deceased  was  charged  with  such  indebt- 
edness, which  was  made  a  prior  lien.  This 
is  not  a  proceeding  to  charge  defendants  per- 
sonally, or  their  estate,  with  the  debts  of 
the  wife,  but  to  charge  the  estate  itself.  It 
is  therefore  In  the  nature  of  a  proceeding  in 
rem.  The  defendants  were  necessary  par- 
ties to  the  suit  by  reason  of  the  fact  that 
they  were  entitled  to  the  remainder.  And  it 
may  be  said  that  they  stand  In  the  relation 
of  privies  to  that  extent.  It  is  held  that  the 
proper  proceeding  In  a  case  like  this  is  by 
bill  in  equity.  Presbyterian  Church  v.  Mc- 
Elhlnney,  61  Mo.  540. 

The  defendants  insist  that  the  claim  is 
barred  by  the  two  years  statute  of  limita- 
tions aiev.  St.  1899,  i  185  [Ann.  St.  1906,  p. 
399]),  as  more  than  that  period  of  time  bad 
expired  since  administration  was  bad  upon 
the  estate  of  the  testator.  But  we  cannot 
conceive  how  the  statute  has  any  applica- 
tion, as  the  debt  was  not  his  own,  but  one 
that  his  will  provided  should  be  a  charge 
against  his  estate,  If  contracted  by  hte  wife 
during  her  life,  however  long  or  short  It 
might  be. 

Under  the  evidence  offered,  plaintiff  made 
out  her  case.  It  is  therefore  ordered  that 
the  case  be  reversed,  and  Judgment  entered 
for  the  amount  of  the  Judgment    All  concur. 


MARCUM  V.  MISSOURI,  K.  &  T.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  15,  1909.) 

1.  Cakbiers  (i  352*)  —  Passengebs— Ejection 
— Adthoeity  of  Bbakeman. 

A  brakeman  on  a  freight  train  has  not  per 
Be  authority  to  eject  a  trespasser  therefrom. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  i  1412 ;   Dec.  Dig.  8  332.»] 

2.  Cabriebs  (§  3o2*)— Passengers— Ejection 
— Authority  of  Bbakeman— Cdstom. 

Evidence  that  a  carrier's  freight  brakemen 
did  customarily  put  persons  off  trains  who  were 
not  entitled  to  be  transported  thereon,  with 
the  knowledge  of  defendant's  o£Scera,  was  suf- 
ficient, if  believed,  to  establish  a  freight  brake- 


[EM.  Note. — For  other  cases,  see  Carrieis, 
Cent  Dig.  S  1412;    Dec  Dig.  {  352.»J 

3.  Appeal,  and  Ebbob  (§  1068*)- Exeicpuiby 
Damages— Pbejudice. 

Defendant  was  not  prejudiced  by  an  in- 
struction authorizing  exemplary  damages,  where 
none  were  allowed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4228 ;   Dec  Dig.  S  1068.*] 

4.  Cabriers  (§  382*)— Ejection  of  Thespass- 
eb— Exemplabt  Damages. 

Where  a  freight  brakeman  ordered  plaintilf 
to  get  oS  a  freight  train  which  plaintiff  ha<l 
boarded    under   the   impression   that   it    carried 

fiassengers,  and,  when  plaintiff  started  down  th« 
adder  of  a  car  to  get  off  when  the  train  slowt^l 
up,  the  brakeman  commenced  throwing  coal  at 
him,  striking  him  on  the  head  and  arm.  and 
after  plaintiff  bod  jumped  off  the  brakeman 
again  threw  a  lump  of  coal,  which  struck  plain- 
tiff on  the  ankle  and  injured  him.  the  court 
did  not  err  in  authorizing  exemplary  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1488;   Dec.  Dig.  {  382.*] 

5.  Carriebs  (i  352*)— Ejection  of  Passenger 
ob  Trespasser- Acts  of  Bbakeman. 

In  an  action  for  ejection  of  a  trespasser  on 
a  freight  train,  plaintiff  having  left  the  train 
in  obedience  to  a  brakeman's  demand,  the  jury 
were  entitled  to  consider  evidence  that  plain- 
tiff was  injured  by  a  lamp  of  coal  thrown  b; 
the  brakeman  after  plaintiff  alighted. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  1413 ;    Dec  Dig.  f  3.52.»] 

Appeal  from  Circuit  Court  Cooper  Coun- 
ty; Wm.  H.  Martin,  Judge. 

Action  by  Cole  Mareum  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  W.  V. 
Draffen  and  Jeffries  &  Conun,  for  respond- 
ent 

ELLISON,  3.  This  action  is  for  personal 
Injury,  In  which  plaiutifiC  obtained  Judgment 
in  the  trial  court  The  defendant  claiming 
that  plaintiff  had  not  made  out  a  case,  de- 
murred to  the  evidence  in  his  behalf  and  did 
not  introduce  any  In  defense.  PiaintlfF  de- 
sired to  go  from  Franklin  Junction  to  Boone- 
ville,  and,  being  informed  that  one  of  de- 
fendant's freight  trains  carried  passengers, 
boarded  it  as  it  was  moving  out  He  was 
near  the  front  end,  and,  fearing  the  si)eod 
would  be  too  great  when  the  rear  reachtnl 
him  he  boarded  it  from  the  front  end  by 
climbing  up  on  the  car,  intending  to  walk 
back  over  the  train  to  the  caboose.  He  was 
discovered  by  one  of  defendant's  brakemen 
and  told  that  the  train  did  not  carry  passen- 
gers and  ordered  to  get  off.  Plaintiff  stated 
be  thought  it  a  local  freight  which  carried 
passengers.  They  disputed  for  a  time ;  plain- 
tiff  saying  he  would  get  off  if  the  brakeman 
would  slow  up  the  train  so  he  could  do  so. 
The  brakeman  swore  at  him,   declared    be 


*For  other  caaei  *••  uma  topic  and  Motion  NUMBER  In  Deo.  &  Am.  Diss.  1907  to  ilato,  A  RoDortar  Indaxoa 


Mo.) 


WILSON  T.  KIEPFpE. 


1149 


should  get  off,  and  went  back  to  the  engine, 
got  a  "clinker  hook,"  and  came  to  hhn, 
again  demanding  that  he  get  off,  and  plain- 
tiff again  asked  that  the  train  be  slowed  np. 
Then  the  brakeman  signaled  to  the  engineer 
to  slow  up,  and,  when  the  train  had  begun 
to  go  dower,  plaintiff  "started  down  the 
ladder  of  the  car,  so  when  he  got  slowed  np 
enough  for  me  I  could  drop  off."  Then  the 
brakeman  commenced  throwing  coal  at  him, 
striking  him  on  the  head  and  arm.  He 
found  he  would  have  to  drop  off  to  prevent 
being  hit  again,  and  did  so  by  Jumping  and 
running  with  the  train.  Then  the  brakeman 
again  threw  a  lump  of  coal,  striking  him  on 
the  ankle  and  injuring  him.  It  is  not  neces- 
sary to  go  further  into  the  manner  of  plaln- 
tlfTs  injury,  since  the  case  turns  on  the  ques- 
tion of  the  brakeman's  authority  to  act  for 
defendant  in  putting  him  off  the  train. 

It  has  been  determined  in  this  state  that 
merely  showing  that  one  was  a  brakeman  on 
a  train  did  not  show  he'  had  authority  to 
put  persons  off  who  were  claimed  not  to  be 
rightfully  on;  that  the  duty  of  a  brakeman, 
merely,  did  not  Include  the  charge  of  pas- 
sengers or  trespassers;  and  that.  In  order 
to   hold   the  company   for  the  act  of  the 
brakeman,  it  was  necessary  to  show  author- 
ity given  to  the  brakeman  in  addition  to  his 
ordinary  duty  of  attending  on  the  train  it- 
self.    Farber  t.  Railway  Co.,  116  Mo.  81,  22 
S.  W.  631,  20  li.  R.  A.  350 ;  Krueger  v.  Rail- 
way Co.,  84  Mo.  App.  358;  Krueger  v.  Rail- 
way Co.,  94  Mo.  App.  458,  68  S.  W.  220;  Cur- 
tis V.  Railway  Co.,  99  Mo.  App.  502,  73  S. 
W.  1103.    In  this  case  matter  was  brought 
out  in  direct  and  cross  examination  of  wit- 
nesses as  to  the  rules  of  the  defendant  con- 
cerning the  duties  of   brakemen.     We  will 
assume  that  such  rules  showed  that  brake- 
men  were  prohibited  from  interfering  with 
passengers  or  trespassers  except  under  direc- 
tion of  the  conductor;  but  there  was  evi- 
dence which  tended  to  show  that  defend- 
ant's brakemen  did  customarily  put  persons 
off  who  were  not  entitled  to  be  transported 
on  freight  trains,  and  that  this  was  done 
with  the  knowledge  of  defendant's  officers. 
This  was  proper  evidence,  and,  when  believ- 
ed, It  will  establish  the  brakeman's  author- 
ity, notwithstanding  rules  to  the  contrary. 
Charlton  v.  Railway  Co.,  200  Mo.  413,  442, 
98  8.  W.  529;  Farber  v.  Railway  Co.,  139 
Mo.,  loc.  cit  278,  40  S.  W.  932;  Farber  v. 
Railway  Co.,  116  Mo.,  loc.  clt  94,  22  S.  W. 
631,  20  I*  R.  A.  350;  Krueger  v.  Railway 
Co.,  94  Mo.  App.  458,  463,  68  S.  W.  220. 

Complaint  Is  made  of  an  Instruction  au- 
thorizing the  Jury  to  allow  exemplary  dam- 
ages; but  the  Jury  gave  no  heed  to  it,  as 
none  were  allowed.  It  was  not  error,  under 
tbe  evidence,  to  give  it 

So  complaint  is  made  of  the  refusal  of 
defendant's  Instruction  directing  the  Jury 
not  to  consider  the  act  of  the  brakeman  in 


throwing  the  coal  and  striking  plaintiff  after 
he  had  reached  the  ground  from  the  car. 
The  instruction  was  properly  refused.  O'- 
Brien v.  Transit  Co.,  185  Mo.  263,  84  S.  W. 
939,  105  Am.  St  Rep.  592. 

Defendant  has  submitted  a  full  argnmeni 
on  the  case  made  by  plaintiff,  and,  after  con- 
sideration of  all  the  points  made  therein, 
we  feel  that  we  would  not  be  Justified  in 
interfering  with  this  Judgment,  and  It  Is. 
accordingly,  affirmed.    All  concur. 


WILSON  V.  KIBFFER. 
(Kansas  (Mty  Court  of  Appeals.    Missouri.    Nov. 

15,  1909.     Rehearing  Denied  Dec.  6,  1909.) 
Pbincieal  and  Subett  (I  194*)— Co-SuBmiEs 

— CONTBIBUTION. 

Plaintiff  signed,  as  surety,  a  note  to  de- 
fendant, who  afterwards  sold  it  to  a  bank. 
When  it  became  due,  it  was  taken  np,  and  an- 
other given  to  the  bank  in  lieu  thereof  by  all 
three  parties,  and  it  was  thereafter  renewed  in 
the  same  way.  Held,  that  plaintiff  and  defend- 
ant thereby  became  co-sureties  for  the  maker, 
and  plaintiff  was  entitled  to  contribution  on 
paying  the  judgment  rendered  on  the  last  note. 
[Eld.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {§  606-623;  Dec  Dig.  f 
194.*] 

Appeal  from  Circuit  Court,  Benton  County; 
Chas.  A.  Denton,  Judge. 

Action  by  Rebecka  C.  Wilson  against  O.  S. 
Kleffer.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Bruce  Bamett,  for  appellant  Henry  P. 
Lay,  for  respondent 

ELLISON,  J.  This  is  an  action  for  con- 
tribution on  account  of  an  alleged  payment 
of  the  full  amount  of  a  Judgment  rendered 
on  a  promissory  note,  upon  which  plaintiff 
and  defendant  were  sureties.  The  Judgment 
in  the  trial  court  was  for  the  defendant 

It  seems  that  one  Louis  W.  Wilson  was 
indebted  to  defendant  for  a  stock  of  goods 
sold  to  him  by  defendant,  and  that  after- 
wards such  indebtedness  was  put  in  the  form 
of  a  note  payable  to  defendant  due  at  a  fu- 
ture date,  and  that  this  plaintiff  signed  such 
note,  with  Louis  W.  Wilson  as  his  surety; 
that  afterwards  this  defendant  sold  and  in- 
dorsed tbe  note  to  a  bank,  and  became  liable 
to  the  bank  by  such  indorsement  When  it 
became  due,  it  was  taken  up,  and  one  given 
to  the  bank  In  lieu  thereof  by  all  three, 
Louis  Wilson,  this  plaintiff,  and  defendant 
There  were  several  renewals  in  the  same 
way  until  the  one  on  which  tbe  Judgment 
was  rendered,  which  plaintiff  paid.  From 
this  it  seems  clear  that  plaintiff  and  defend- 
ant were  co-sureties  for  Louis  Wilson.  In 
the  first  place  plaintiff  was  alone  surety  for 
him.  Then  when  that  note  was  not  paid  to 
the  bank  to  which  it  had  been  sold  and  in- 
dorsed by  defendant  it  was  taken  up  by 
Louis  Wilson  executing  a  new  note  to  the . 
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note  last  mentioned,  the  parties  bore  the 
same  relation  to  It  We  regard  the  evidence 
as  establishing  a  payment  of  the  Judgment 
by  plaintiff.  She,  therefore,  paid  a  Judg- 
ment <Hi  an  obligation  in  which  defendant 
was  Jointly  bound  with  her  as  surety.  Plain- 
tiff should  therefore  have  recovered  in  the 
trial  court. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  Judgmmt  for  the  plaintiff  for  the 
amount  paid  by  her,  with  interest    All  concur. 


SUBLETTE  et  al.  v.  BREWINGTON  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 
1,  1909.     Rehearing  Denied  Dec.  6,  1909.) 

1.  Bnxs  AND  Notes  (i  209*)— Negotiation— 
Delivebt. 

Where  a  note  is  ne^tiable  under  the  law 
merchant  and  Laws  1905,  p.  243,  S  1  (Ann.  St. 
1906,  i  463-1),  and  is  payable  to  order,  it  will 
not  pass  by  mere  delivery,  section  30  of  the  act 
of  1905  providing  that  a  negotiable  instrument, 
if  payable  to  order,  is  negotiated  by  the  indorse- 
ment of  the  holder  completed  by  delivery,  which 
indoTsemeat,  under  section  31,  must  be  written 
on  the  instrument  itself  or  upon  a  paper  attach- 
ed thereto,  and  the  transferees  thereof,  so  far 
as  their  liability  is  determined  by  the  law  gov- 
erning the  transfer  of  negotiable  instruments 
payable  to  order,  would  be  holders  with  notice 
of  whatever  equities  the  makers  might  have. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ii  423-427,  497-501;  Dec. 
IMg.  i  200.»] 

2.  Principal  and  Agent  (5  109*)— Acts  of 
Agent— Liability  of  Pbincipal. 

Plaintiffs  made  a  person  their  agent  to  ne- 
gotiate a  loan  upon  the  credit  of  their  note  pay- 
able to  the  agent's  order,  which  would  neces- 
sarily become  the  property  of  whoever  advanced 
the  money  thereon.  The  agent's  authority  was 
complete,  and  he  turned  over  the  note  unin- 
dorsed as  collateral  secarity  for  a  loan  to  him- 
self. Held  tluLt,  as  between  plaintiffs  and  the 
agent,  the  law  merchant  did  not  apply,  but 
plaintitEs'  rights  depended  upon  the  rules  govern- 
ing the  relation  of  principal  and  agent,  and 
the  acts  of  the  agent,  being  within  the  scope,  or 
apparent  scone,  of  his  authority,  were  binding 
upon  plaintiffs. 

[E3d.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  SS  318-322;  Dec.  Dig.  t 
100..*] 

3.  Pbincipal  and  Agent  (J  109*)— Acts  of 
Agent — Liability  op  Pbincipal. 

The  agent,  in  the  exercise  of  his  authority 

as  such,  having  dealt  with  strangers  to  their 

prejudice,  plaintiffs  could  not  plead  want  of  con- 

.  sideration   as  a  basis  of  recovery  against  the 

transferees. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  Si  318-322;  Dec.  Dig.  { 
109.*] 

Appeal  from  Circuit  Court,  Adair  County; 
Nat  M.  Sbelton,  Judge. 
Action  by  D.  W.   Sublette  and   another 
>  against  George  R.  Brewlngton  and  another. 


A.,  jjonegniy,  lor  appeuanis.     a.  B.   anLuan, 
for  respondents. 

BROADDUS.  P.  J.  ThU  Ifl  a  salt  to  re- 
strain defendants  from  disposing  of  a  cer- 
tain promissory  note,  and  asking  for  Its 
cancellation.  On  January  8,  1906,  the  plain- 
tiffs applied  to  B.  L.  Hllbert  to  procnre  for 
them  a  loon  of  ^1,000,  for  the  period  of  one 
year.  For  the  purpose  of  obtaining  the 
loan,  they  executed  and  delivered  their 
promissory  note  for  said  sum  of  $1,000,  due 
In  one  year,  payable  to  the  order  of  said 
Hllbert  Hllbert,  with  one  of  the  plalntUEs. 
applied  to  several  persons  to  get  tliem  to 
advance  the  money  on  the  note,  but  failed 
to  get  such  advance.  The  plaintiffs  tben 
went  home.  Afterwards  communication  by 
telephone  was  had  between  the  plaintiffs 
and  Hllbert  as  to  whether  the  latter  had 
succeeded  In  securing  the  loan.  The  matter 
was  left  In  this  condition  until  In  April, 
when  plaintiffs,  according  to  their  state- 
ments, saw  Hllbert  for  the  purpose  of  tak- 
ing up  the  note,  when  he  Informed  them 
that  he  had  destroyed  it  Thereafter,  on 
the  2d  of  October,  1906,  several  months  be- 
fore the  maturity  of  the  note,  Hllbert  bor- 
rowed from  defendants  $814,  and  executed 
his  note  to  them  for  that  amount  and  turn- 
ed over  to  them  the  note  in  suit  without  In- 
dorsement, as  collateral  security.  The  de- 
fendants took  the  note  in  good  faith  In  the 
belief  that  Hllbert  was  Its  owner.  The  Jude- 
ment  of  the  court  was  for  the  defendants, 
and  plaintiffs  appealed. 

The  note  in  question  was  a  negotiable  In- 
strument as  defined  In  section  1,  Act  1905. 
p.  243  (Ann.  St  1906,  {  463-1),  entiUed  "Ne- 
gotiable Instruments,"  and  is  such  under 
the  law  merchant,  and,  being  payable  to 
order.  It  did  not  pass  by  the  mere  act  of 
delivery.  Section  30,  Acts  1905,  pp.  247,  S48. 
is  as  follows:  "An  Instrument  is  negotiated 
when  It  Is  transferred  from  one  person  t» 
another  In  such  manner  as  to  constitute  the 
transferee  bolder  thereof.  If  payable  to 
bearer  It  is  negotiated  by  delivery;  If  pay- 
able to  order  It  is  negotiated  by  the  Indorse- 
ment of  the  holder  completed  by  delivery." 
Section  31:  "The  Indorsement  must  be  writ- 
ten on  the  Instrument  Itself  or  upon  a  pa- 
per attached  thereto.  The  signature  of  the 
Indorser,  without  additional  words.  Is  a  suf- 
ficient indorsement"  If  the  case  is  to  b«i 
determined  by  the  law  governing  the  trans- 
fer of  negotiable  instruments  payable  to 
order,  the  defendants  are  holders  with  no- 
tice of  whatever  equities  plaintiff  may  hare 
had.  The  defendants'  defense  Is  based  upon 
the  ground  that,  as  Hllbert  was  the  agent 
of  plaintiffs,  the  law  merchant  does  not 
control,  but  the  question  is  one  of  agency. 
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With  this  ylew  we  coincide.  That  Hllbert 
-was  the  agent  of  plalntUFs  to  negotiate  a 
loan  by  means  of  tlie  note  is  undeniable. 
His  duty  was  to  obtain  a  loan  upon  the 
credit  of  plaintiffs'  note,  which  as  a  matter 
of  course  would  necessarily  become  the 
property  of  whoever  could  be  Induced  to 
advance  the  money  on  the  security  offered. 
EUs  authority  was  complete.  In  effect  he 
-was  empowered  to  dispose  of  the  paper  as 
freely  as  If  it  bad  been  his  own.  The*  face 
of  the  paper,  in  fact,  was  a  notice  to  stran- 
g'ers  that  It  was  his  property;  and  it  was 
not  Issued  In  due  course  of  business. 

There  Is  no  question  better  settled  than 
that  the  acts  of  the  agent  (within  the  scope 
or  apparent  scope  of  his  authority)  are  bind- 
ing upon  the  principal.  We  cannot  escape 
the  conclusion  that  the  case  falls  within  the 
rule  governing  the  relation  of  agent  and 
principal,  and  that  the  law  merchant  does 
not  apply.  Furthermore,  we  are  of  the 
opinion  that  the  plaintiffs  have  no  equity  as 
against  defendants,  and  that  the  transfer  to 
defendants  was  for  a  sufficient  valuable  con- 
sideration. It  does  not  lie  in  the  month  of 
a  party  to  plead  want  of  consideration  where 
his  agent  In  the  exercise  of  his  authority 
as  such  deals  with  a  stranger  to  his  preju- 
dice. 

We  believe  the  Judgment  of  the  court  was 
for  the  right  party,  and  it  is  therefore  af- 
firmed.   All  concur. 


MEMORANDUM  DECISIONS. 


TTLEK  et  al.  v.  TYLER  et  al.  (Court  of 
Appeals  of  Kentucky.  Dec.  3,  1909.)  Appeal 
from  Circuit  Court,  Jefferson  County,  Chancer; 
Branch.  First  Division.  "Not  to  be  officially 
reported."  Suit  Iwtween  Isaac  Tyler  and  oth- 
ers and  Owen  Tyler  and  othersji  From  the 
judgment,  the  former  parties  appeal.  Affirmed. 
B.  L.  McDonald,  for  appellants.  Trabue,  Dool- 
an  &  Cox,  for  appellees. 

HOBSON,  J.  Considering  all  the  provisions 
of  the  will  in  question,  and  the  facts  shown  by 
the  record,  we  are  of  opinion  that  the  chancel- 
lor did  not  err  In  the  conclusion  he  reached. 
Judgment  affirmed. 


HANEY  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Nov.  24,  1909.)  Appeal 
from  District  Court,  Palo  Pinto  County ;  W. 
3.  Oxford,  Judge.    Bube  Haney  was  convicted 


of  burelary,  and  he  appeals.  Affirmed.  F.  J, 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  the  crime  of  burglary;  his  punishment  be- 
ing assessed  at  two  years'  connnement  in  the 
penitentiary.  There  are  no  bills  of  exceptions 
incorporated  in  the  record.  The  motion  for 
new  trial  alleges  the  insufficiency  of  the  evi- 
dence to  support  the  conviction,  that  the  court 
erred  in  forcmg  the  defendant  into  trial  with- 
out the  witness  Rickles.  and  that,  therefore,  he 
did  not  have  a  fair  trial.  So  far  as  the  rec- 
ord is  concerned,  there  is  no  application  for 
continuance,  and  no  bill  of  exceptions  reserv- 
ed to  the  ruling  of  the  court.  We  have  ex- 
amined the  evidence  carefully,  and  are  of  opin- 
ion that  it  is  sufficient,  and  deem  it  unneces- 
sary to  recapitulate  or  state  the  evidence.  The 
jury  were  fully  justified  in  reaching  the  con- 
clusion that  appellant  was  guilty  as  charged. 
The  judgment  is  affirmed, 

BROOKS,  J.,  absent 


HARRIS  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Oct.  27,  1909.)  Appeal 
from  Kaufman  County  Court;  Thos.  R.  Bond, 
Judge.  Jim  Harris  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Affirmed. 
See,  also,  infra.  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days' 
imprisonment  in  the  county  jail.  There  is  no 
statement  of  facts  nor  bill  of  exceptions  contain- 
ed in  the  record.  No  error  appearing,  the 
judgment  is  affirmed. 

HARRIS  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Oct  27,  19090  Appeal  from 
Kaufman  County  Court ;  Thos.  R.  Bond,  Judge. 
Jim  Harris  was  convicted  of  violating  the  local 
option  law,  and  be  appeals.  Affirmed.  See,  al- 
so, supra.  F.  J.  McDord,  Asst.  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days'  im- 
prisonment in  the  county  jail. 

There  is  neither  a  statement  of  the  facts  nor 
a  bill  of  exceptions  in  the  record.  There  Is 
no  error  apparent  In  the  record,  and  the 
judgment   Is  in  all   things   affirmed. 


LEWIS  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Nov.  3,  1909.)  Appeal  from 
Hill  County  Court;  Horton  B.  Porter,  Judge. 
Love  Lewis  was  convicted  of  violating  the  local 
option  law,  and  he  appeals.  Affirmed.  F.  J. 
McCord.  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  ^25  and  20  days'  im- 
prisonment in  the  county  jail.  As  the  record' 
comes  to  us,  there  is  neither  bill  of  exceptions 
nor  statement  of  facts.  The  indictment  is 
valid.  In  this  state  of  the  record,  it  follows,  of 
necessity,  there  is  no  question  which  we  can 
review,  and  the  judgment  of  conviction  is  af- 
firmed. 
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ABANDONMENT. 

Of  homestead,  see  Homestead,  gi  164,  181. 
Of  prescriptiTe  rights,  see  Adverse  Possession, 

ABATEMENT. 

Of  nuisance,  see  Nuisance,  f  84. 
Of  price  of  land,  see  Vendor  and  Purchaser, 
$176. 

ABATEMENT  AND  REVIVAL, 

Judgment  as  bar  to  another  action,  see  Judg- 
ment, i  570. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administrators, 
§  431. 

Substitution  of  parties,  see  Parties,  8  40. 

II.  ANOTHER  AOTIOir  FENSINO. 

§  13.  That  a  plaintiff  in  an  action  brought 
in  Texas  for  a  personal  Injury  inflicted  in  a 
sister  state  instituted  an  action  in  the  sister 
state  on  the  same  cause  of  action  held  not  to 
abate  tbe  former  action. — Morgan's  L.  &  T. 
R.  &  S.  S.  Oo.  T.  Street  (Tex.  Civ.  .4pp.)  270. 

V.  DEATH  OF  PARTT  AND  KEVTVAI. 
OF  ACTION. 

(B)    CoBtlnnanoe  or  RevlTal  of  Aetloa. 

Review  of  order  of  revival  as  dependent  on 
finality  of  determination,  see  Appeal  and  Er- 
ror, t  70. 

S  72.  The  trial  court  has  no  power,  under 
Rev.  St.  18»»,  ti  756,  758  (Ann.  St.  1906,  pp. 
739.  741),  to  revive  a  suit  in  the  name  of  a 
stranger  on  the  death  of  plaintiff,  in  the  ab- 
sence of  allegation  or  proof  of  a  transfer  of  in- 
terest in  the  subject-matter.— Wilson  t.  Dar- 
row  (Mo.)  1077. 

$  74.  After  the  term  at  which  the  judgment 
was  rendered,  the  trial  court  has  no  power  to 
revive  the  cause  on  the  death  of  a  party  pend- 
ing his  appeal.— Wilson  v.  Darrow  (Mo.)  1077. 

g  75.  A  suit  cannot  be  revived  except  in  tbe 
mode  provided  by  statute. — Wilson  y.  Darrow 
(Mo.)  1077. 

ABDUCTION. 

See  Seduction. 

n.  PROSEOTmON  AND  PUNISHMENT. 

i  12.  Evidence  held  to  authorize  a  conviction, 
under  Rev.  St.  1899,  f  1812  (Ann.  St.  1906,  p. 
1273),  of  abduction  for  purpose  of  prostitution 
or  concubinage.— State  v.  Fleetwood  (Mo.)  696. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {{  580,  586. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  Municipal  Corporations,  {§  414- 
485. 


Compensation  for  takinj;  of  or  Injury  to  lands 
or  easements  for  public  use)  see  Eminent  Do- 
main, a  93-136. 

Rights  as  to  drains  in  highways,  see  Highways, 


S  120. 
ligl 


Rights  in  streets  in  cities,  see  Municipal  Cor- 
porations, i  697. 

ACCEPTANCE. 

Of  goods  sold  in  general,  see  Sales,  |§  150-182. 
Of  offer  or  proposal,  see  Contracts,  {  22. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
Fixtures;   Improvements. 

ACCIDENT. 

Cause  of  death,  see  Death,  §S  7-32. 

Cause  of  personal  injuries,  see  Negligence,  {  3. 

ACCIDENT  INSURANCE 

See  Insurance,  §  450. 

ACCOMPLICES. 

Testimony,  see  Criminal  Law,  {  508. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment; 
Release. 

S  11.  The  retention  of  a  check  which  was 
shown  by  a  letter  and  voucher  which  accom- 
panied it  to  be  in  full  payment  of  the  account 
sued  on,  without  any  explanation,  held  a  pay- 
ment in  full  of  the  account. — Goodloe  v.  Empson 
Packing   Co.    (Mo.   App.)    771. 

ACCOUNT. 

See  Account,  Action  on. 

Statement  of  account  by  mortgagee  as  condi- 
tion precedent  to  recovery  of  mortgaged  chat- 
tels, see  Chattel  Mortgages,  $  172. 

Accounting    T>]/    particular    classes    of    persons. 

See  Executors  and  Administrators,  gi  613,  516. 

Assignee  for  benefit  of  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  §  399. 

City  bond  recorder,  see  Municipal  Corporations, 
{  162. 

Trustee,  see  Trusts,  {  315. 

ACCOUNT,  ACTION  ON. 

{12  In  an  action  on  a  sworn  account,  de- 
fendant's sworn  plea,  by  admitting  the  correct- 
ness of  tbe  items  of  tbe  account,  made  a  prima 
facie  case  for  plaintiff,  though  the  plea  also 
alleged  that  defendant  was  entitled  to  certain 
credits  from  the  amount  claimed  as  due.  and  the 
burden  was  upon  defendant  to  establish  si'ch 
credits  by  other  proof.— Blackwell  Durham  To' 
bacco  Co.  V,  Jacobs  (Tex.  Civ.  App.)  60. 

ACCRUAL 

Of  right  of  action,  see  Limitation  of  Actions, 
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ed   by   acid   escaping   from  loaded  car,   see 
Railroada,  |  443. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  Lim- 
itation of  Actions,  {  143. 

Operation  and  effect  of  admissions  as  eyidnuue, 
see  Evidence,  g!  220-258. 

Operation  and  effect  of  admissions  as  g^otud 
of  estoppel,  see  Estoppel,  §§  63-95. 

>  I.   HATUBE   AND   NEOESSITT. 

Defectively  acknoveledged  deed  as  color  of  ti- 
tle, see  Adverse  Possession,  {  82. 

I  6.  Under  Act  April  23,  1907  (Laws  1907, 
..  308,  c.  165),  amending  Sayles'  Ann.  Civ.  St. 
_897,  art.  2312,  a  deed  or  certified  copy  thereof 
which  hag  been  recorded  for  10  years  is  ad- 
missible in  evidence  whether  duly  acknowledged 
or  not.— Bledsoe  v.  Haney  (Tex.  Civ.  App.)  455. 

n.  TAKING  AND  OEBTIFICATE. 

{  47.  Any  defect  in  the  acknowledgment  of  a 
deed,  acknowledged  before  a  judge  of  the  Su- 
preme Court  of  Louisiana  a  ntunlier  of  years 
before  the  enactment  of  Act  April  27,  1874 
(Iaws  1874,  p.  152,  c.  105),  because  the  stat- 
ute of  the  republic  of  Texas  then  in  force  re- 
quired foreign  acknowledgments  to  be  taken 
before  consular  agents,  etc.,  held  cured  by  the 
act  of  1874;  such  official  being  authorized  to 
take  acknowledgments  by  act  of  1871  (Laws 
1871,  p.  17,  c.  76),  in  force  when  the  former 
statute  was  enacted.— Houston  Oil  Co.  of  Texas 
v.   Kimball  (Tex.)   533. 

I  47.  Act  April  27,"  1874  (Laws  1874,  p. 
152,  c.  105),  curing  defectively  acknowledged 
deeds,  held  to  only  affect  rules  of  evidence,  and 
not  to  give  greater  effect  to  a  deed  than  it 
had  under  the  laws  existing  when  it  was  ex- 
ecuted.— Houston  Oil  Co.  of  Texas  v.  Kimball 
(Tex.)    533. 

in.  OPERATION  AND  EFFECT. 

i  54.  The  words  "acknowledged  in  the  man- 
ner provided  by  the  laws  in  force  at  the  time 
of  its  registration,"  in  Sayles'  Ann.  Civ.  St. 
1897,  art.  2312,  relating  to  the  introduction  in 
evidence  of  recorded  documents,  defined. — Bled- 
soe V.  Haney  (Tex.  Civ.  App.)  455. 

{  55.  In  view  of  Ky.  St.  |  3760  (Russell's 
St.  f  4862),  held  that  a  certificate  to  a  grantor's 
signature  and  acknowledgment  is  conclusive  in 
a  suit  by  a  party  claiming  under  the  deed, 
where  the  certificate  was  not  attacked  for  mis- 
take or  fraud.— Everman  v.  Everman  (Ky.)  135. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 

Accrual,  see  Limitation  of  Actions,  i$  44-55. 

Bar  by  former  adjudication,  see  Judgment,  i 
570. 

Commencement  within  period  of  limitation,  see 
Limitation  of  Actions,  $  127. 

Jurisdiction  of  courts,  see  Courts. 

Laches,  see  Equity,  {  87. 

Limitation  by  statute,  see  Limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Pendency  of  action,  see  Abatement  and  Revi- 
val, i  13;   Lis  Pendens. 

Actiont  iettceen  parties  in  particular  relaiioni. 
See  Master  and  Servant,  f§  70-«3,  262-290. 
Co-sureties,  see  Principal  and   Surety,  §  194. 
Co-tenants,  see  Partition,  §g  16,  63. 


228,  229,  244-384;  Corporations,  {  499;  Ex- 
ecutors and  Administrators,  §  431;  Guardian 
and  Ward,  i  126;  Husband  and  Wife.  H 
223,  238;  Infants,  §  105;  Landlord  and  Ten- 
ant, §  180;  Master  and  Servant,  {  330; 
Municipal  Corporations,  H  812-821;  Prin- 
cipal and  Agent,  g  1H4;    Receivers^  H   174, 

Corporate  officers,  see  Corporations,  S  349. 
Taxpayers,  see   Schools  and  School  Districts, 

i  111. 
Trustees,  see  Trusts,  g  372. 

Particular  cautet  or  grounds  of  action. 
See  Bills  and  Notes,  g|  443-538;  Death,  ff  7- 
78;  Fraud,  gg  56-60;  Insurance,  gg  668,  817, 
819;  Libel  and  Slander.  SS  114^124;  Mali- 
cious Prosecution^  gg  5&-ii;  Money  Receiv- 
ed; Negligence,' «  121-140;  Nuisance,  gg  00, 
72;  Taxation,  g  S»3;  Torts;  Trespass;  Tro- 
ver and  Conversion,  gg  16-54;  Work  and 
Labor. 

Breach  of  contract,  see  Contracts,  gg  334-330: 

Sales,  gg  370-384,  406-420. 
Breach  of  covenant,  see  Covenants,  |g  116-135. 
Breach  of  warranty,  see  Sales,  gg  43»-442. 
Compensation  of  broker,  see  Brokers,  {g  85- 

88. 
Delay  in  transportation  of  goods,  see  Cairiera, 

gg  104,  105. 
Delay  in  transportation  of  live  stock,  see  Car- 
riers, g  228. 
Diversion  of  water  course,  8e«  Waters  and  Wa- 
ter Courses,  g  87. 
Ejection  of  passenger,  see  Carriers,  g  382. 
Failure  to  deliver  shipment,  see  Carriers,  g  94. 
Flowage,   see   Waters   and   Water    Courses,  g 

178. 
Injuries  caused  by  operation  of  street  railroad, 

see  Street  Railroads,  g  117. 
Injuries  from  fires  set  by  operation  of  railroad, 

see  Railroads,  gg  484-485. 
Injuries  to  animals  on  or  near  railroad  tracks, 

see  RaUroads,  gg  443-446. 
Injuries  to  passenger,  see  Carriers,  gg  314-321. 
Injuries  to  persons  at  railroad  crossings,  see 

Railroads,  gg  350,  351. 
Injuries  to  persons  on  city  streets,  see  Mnnic- 

ipal  Corporations,  gg  812-821. 
Injuries  to  persons  on  or  near  railroad  tracks, 

see  Railroads,  gg  397-401. 
Injuries  to  servant,  see  Master  and  Servant,  gg 

262-296. 
Loss  of  or  injnry  to  shipment,  see  Carriers,  gl 

134-136. 
Negligent  transmission  of  telegram,   see  Tele- 
graphs and  Telephones,  gg  66-73. 
Price  of  goods,  see.  Sales,  gg  340-364. 
Price  of  laud,  see  Vendor  and  Purchaser.  Ig 

308-318. 
Recovery  of  interest,  see  Interest,  g  66. 
Recovery  of  land  sold  by  vendor,  see  Vendor 

and  Purchaser,  g  299. 
Recovery  of  price  paid  for  goods,  see  Sales,  g 

397. 
Recovery  of  price  paid  for  land,  see  Vendor 

and  Purchaser,  g  834. 
Recovery  of  tax  paid,  see  Taxation,   g|  S27. 

628. 
Services,  see  Master  and  Servant,  g  80;  Work 

and  Labor. 
Special  tax  bill  for  municipal  improvement,  see 

Municipal  Corporations,  g  558. 
Unpaid  taxes,  see  Taxation,  g  593. 
Wages,  see  Master  and  Servant,  g  80. 
Wrongful  eviction  of  tenant,  see  Landlord  and 

Tenant,  g  180. 

Particular  farms  of  action. 
See  Account,  Action  on;    Ejectment;   Replev- 
in;    Trespass,    gg   20-67;     Trespass    to    Try 
Title;  Trover  and  Conversion. 
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Particular  form*  of  *pecial  relief. 

See  Divorce;  Injunction;  Interpleader;  Parti- 
tion, Si  16,  63;  Quieting  Title;  Specific  Per- 
formance. 

Admeasurement  or  assignment  of  dower,  see 
Dower,  g§  79,  101. 

Alimony,  see  Divorce,  {{  239-286;  Husband 
and  Wife,  §  278. 

Cancellation  of  written  instrument,  see  Cancel- 
lation of  Instruments. 

Confirmation  of  tax  title,  see  Taxation,  §  805. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title. 

Enforcement  of  vendor's  lien,  see  Vendor  and 
Purchaser,  §§  281-289. 

Enforcement  or  foreclosure  of  lien,  see  Mechan- 
ics' Liens,  g  304. 

Establishment  and  enforcement  of  trust,  see 
Trusts,  i  372. 

Establishment  of  boundaries,  see  Boundaries,  §§ 
33-54. 

Establishment  of  will,  see  Wills,  Sg  260-400. 

Foreclosure  of  mortgage,  see  Mortgages,  S  559. 

Beformation  of  written  instrument,  see  Ref- 
ormation of  Instruments. 

Bemoval  of  cloud  on  title,  see  QuietingTitle. 

Separate  maintenance  of  wife,  see  Hnsband 
and  Wife,  8  278. 

Setting  aside  fraudulent  conveyance,  see 
Fraudulent  Conveyances.  SS  282,  299. 

Setting  aside  will,  see  Wills,  g§  260-400. 

Trial  of  tax  title,  see  Taxation,  {  805. 

Particular  prooeedingt  in  action*. 

See  Appearance;  Costs;  Damages;  Deposi- 
tions; Dismissal  and  Nonsuit;  Evidence; 
Execution ;  Judgment;  Judicial  Sales :  Jury ; 
Limitation  of  Actions;  Parties;  Pleading; 
Process;  Reference;  Removal  of  Causes; 
Stipulations  ;  Trial ;   Venue. 

Notice  of  action,  see  Process,  g  96. 

Revival,  see  Abatement  and  Revival,  gg  72-75. 

Verdict,  see  Trial,  g  330. 

Particular  remeiie*  in  or  incident  to  action*. 
See    Attachment;     Garnishment;     Injunction; 

Receivers. 
Notice  of  pendency  of  action,  see  Lis  Pendens. 
Set-ofF,  see  Set-OS  and  Counterclaim. 

Proceeding*  in  enercite  of  tpecial  or  limited 
juritdietion*. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  justices'  courts,  see  Justices  of  the 

Peace,  gg  92-133. 

Review  of  proceeding*. 

See  Appeal  and  Error;  Certiorari;   Exceptions, 

Bill  of;    Justices  of  the  Peace,  gg  162-191; 
New  Trial. 

n.  NATURE  AND   FORBX. 

Of  affiliation  proceedings,  see  Bastards,  §  19. 

ACTiON  ON  THE  CASL 

See  Trespass,  gg  20-67. 

ACT  OF  GOD. 

Liability  of  carrier  for  damage  from,  see  Car- 
riers, g  119. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  right  to  injunctive  relief,  see  Injunc- 
tion, I  16. 

Effect  on  right  to  mandamus,  see  Mandamus, 
g3. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 


ADJUDICATION. 

Of  courts  in  general,  see  Courts,  gg  89-116. 
Operation   and  effect  of  former   adjudication, 
see  Judgment,  gg  570,  707-743. 

ADMEASUREMENT. 

Of  dower,  see  Dower,  gg  79,  101. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 

Of  estate  of  ward,  .see  Guardian  and  Ward,  g 
34. 

Of  property  by  receiver,  see  Receivers,  g  139. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  Evidence,  gg 
220-258. 

ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Between  tenants  in  common,  see  Tenancy  In 
Common,  g  15. 

Prescriptive  right  to  easement,  see  Easements, 
SS  6,  8,  10. 

Review  in  action  to  recover  lands  held  adverse- 
ly as  dependent  on  finality  of  determination, 
see  Appeal  and  Error,  g  80. 

I.  NATURE  AND   REQUISITES. 

(A)  Aoamlattlom  of  Rlslita  by  Freserlptlon 
In  General. 

g  13.    One  held  to  have  acquired  title  by  ad- 
verse possession.— Hardy  v.  Samuels  (Ark.)  654. 

g  13.    "Requisites  of  possession  to  vest  title" 
defined.— Jones  v.  Weaver  (Tex.  Civ.  App.)  619. 


(B)  Actual  PosaefiBton. 

g  16.  Any  visible  or  notorious  acts  clearly 
showing  an  intenti(m  to  claim  by  adverse  pos- 
session held  sufficient — McComb  v.  Saxe  (Ark.) 
987. 

g  16.  Evidence  held  to  establish  title  by  ad- 
verse possession.— Nail  v.  Conover  (Mo.)  \QSd. 

g  20.  If  improvements,  such  as  building  hous- 
es, opening  fields,  etc.,  made  by  defendant's 
grantor  on  land,  claimed  by  defendant  by  the 
adverse  possession  of  such  grantor,  were  locat- 
ed on  the  land  claimed,  it  was  immaterial  on 
what  particular  part  of  the  land  they  were  lo- 
cated.— Merriman  v.  Blalack  (Tex.  Civ.  App.) 
403. 

(C)  visible  and  Kotorlons  Possession; 

g  30.  Defendant's  possession  of  land  held 
sufficiently  notorious  to  give  title  by  adverse 
possession. — McComb  v.  Saxe  (Arlc.)  987. 

§  30.  If  one  entered  upon  land  under  a  duly 
recorded  deed,  and  held  open  and  notorious  pos- 
session thereof,  it  was  immaterial  to  his  right 
to  claim  by  adverse  possession  whether  any  one 
actually  knew  of  his  claim  and  possession. — 
Merriman  v.  Blalack  (Tex.  Civ.  App.)  403. 

g  31.  One  who  entered  upon  land  under  a 
duly  recorded  deed  thereto,  and  held  it  ad- 
versely to  the  world,  need  not  otherwise  repu- 
diate the  title  of  others  claiming  the  land,  or 
notify  them  of  his  claim  of  title,  in  order  to 
set  limitations  running. — Merriman  v.  Blalack 
(Tex.  Civ.  App.)  403. 

g  31.  The  possession  of  a  small  part  of  a 
l(M)-acre  tract  held  not  sufficient  to  ripen  into 
title  to  the  160  acres  by  adverse  possession. — 
Jones  V.  Weaver  (Tex.  Civ.  App.)  619. 
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see  Principal  and  Agent,  $  101. 

f  41.  An  adverse  claim  made  shortly  before 
the  beginning  of  tlie  action  in  which  the  adverse 
claim  was  set  up  was  not  available  to  ^ive 
title  by  adverse  possession. — Kidd  t.  Bell  (Ky.) 
232. 

$  41.  Where  persons  did  not  hold  possession 
of  land  under  title,'  or  color  of  title,  from  the 
sovereignty  of  the  soil,  their  chain  of  title  not 
extending  to  the  original  grantee,  they  could  not 
claim  under  three  years'  limitation. — Barrera 
V.  Guerra  (Tex.  Civ.  App.)  902. 

{  44.  That  the  fence  by  which  an  adverse 
claimant  inclosed  land  was  occasionally  broken 
by  spring  floods  did  not  break  the  continuity 
of  his  possession.— McComb  v.  Saxe  (Ark.)  987. 

S  44.  Even  if  a  tenant  agreed  to  hold  pos- 
session of  a  league  of  land  for  one  claiming 
title  thereto,  there  was  no  title  by  limitations, 
through  such  tenant,  where  the  evidence  did 
not  show  continued  possession  of  the  tenant  or 
of  persons  claiming  under  him,  acknowledging 
the  title  of  the  claimant  and  exercising  the  right 
of  possession  of  the  entire  league. — Houston  Oil 
Co.  of  Texas  t.  Kimball  (Tex.)  533. 

J  .'VO.  Where  a  landlord  is  in  adverse  pos- 
session through  a  tenant,  his  possession  is  not 
destroyed  by  the  tenant's  attornment  to  a  stran- 
ger.—Saxton  V.  Corbett  (Tex.  Civ.  App.)  75. 

§  53.  where  plaintiffs  had  possession  through 
tenants,  a  hiatus  between  the  tenants'  abandon- 
ment without  notice  to  plaintiffs  and  defend- 
ants' entry  held  not  to  establish  plaintiffs'  aban- 
donment of  their  possessory   rights. — Saxton  v. 

Corbett  (Tex.  Civ.  App.)  75. 
f 
(F)  HoBtlle  Cbaracter  of  Poasesalon. 

§  Go.  One  entering  and  holding  land  under 
the  belief  that  it  is  vacant  public  land,  with 
the  intention  of  acquiring  title  from  the  6tate, 
is  not  holding  adversely  to  the  true  owner.— 
Jones  V.  Weaver  (Tex.  CSv.  App.)  619. 

§  71.  The  three-year  statute  of  limitation 
does  not  protect  one  not  deraigning  title  from 
the  state.— Uaring  v.  Sbelton  (Tex.)  13. 

§  71.  Defendants  held  not  to  have  color  of 
title  from  a  sovereignty  of  the  soil  essential  to 
a  claim  of  adverse  possession  under  the  three- 
year  statute  of  limitations.— Saxton  v.  Corbett 
(Tex.  Civ.  App.)  75. 

I!  71.  A  deed  held  not  a  mere  quitclaim  or 
option  to  purchase  as  to  three-fourths  of  the 
league  of  land  conveyed  thereby,  but  a  deed 
of  the  whole  league,  sufficient  to  support  a  claim 
under  the  5-year  limitations,  or  sufficient,  as  a 
memorandum  of  title,  to  support  a  claim  under 
the  10-year  limitations.— Merriman  v.  Blalack 
(Tex.  Civ.  App.)  403. 

i  82.  The  five-year  statute  of  limitation  docs 
not  protect  one  claiming  under  a  deed  from  an 
individual  where  he  does  not  show  the  date  of 
the  recording  of  the  deed.— Haring  t.  Sbelton 
(Tex.)  13. 

§  82.  Where  the  record  of  a  married  woman's 
deed  conveying  her  separate  property  showed 
that  an  essential  part  of  the  certificate  of  ac- 
knowledgment was  omitted,  the  deed  was  not 
"duly  recorded"  so  as  to  support  a  plea  of  ti- 
tle by  limitations. — Merriman  v,  Blalack  (Tex. 
Civ.  App.)  403. 

i  82.  Where  title  was  complete  in  defend- 
ant's remote  grantor  at  the  latter's  death,  it 
was  immaterial  to  defendant's  right  to  claim 
title  by  adverse  possession  that  deeds  of  sub- 
sequent grantors  were  not  recorded  a  sufficient 
len(;th  of  time  before  the  commencement  of  the 
action  to  base  a  claim  by  limitations  thereon. — 
Merriman  v.  Blalack  (Tex.  Civ.  App.)  403. 


and  making  improvements  thereon,  held  to  show 
prima  facie  that  such  possession  and  use  were 
based  upon  the  deed,  and  a  claim  of  title  to 
the  entire  tract  thereunder. — Merriman  v.  Bla- 
lack (Tex.  Civ.  App.)  403. 

(G)  Payment  of  Taxes. 

I  86.  Where  persons  in  possession  of  land 
have  paid  no  taxes  thereon,  they  have  obtained 
no  title  by  five  years'  limitation. — Barrera  v. 
Guerra  (Tex.  Civ.  App.)  902. 

{  96.  It  is  presumed,  in  trespass  to  try 
title  to  land  claimed  by  adverse  possession,  that 
one  residing  on  land  under  a  deed  thereto,  and 
who  is  admitted  to  have  paid  the  taxes,  paid 
them  for  himself,  and  not  for  another. — Merri- 
man v.  Blalack  (Tex.  Civ.  App.)  403. 

n.   OFERATIOK  Ain>  EFFECT. 

(A)  Bztent  of  Poaaeaaion. 

i  96.  In  order  to  establish  title  by  limita- 
tions to  a  league  of  land  by  the  possession  of 
tenants,  there  must  be  possession  by  the  ten- 
ants or  those  claiming  under  them  of  the  entire 
league  in  the  name  of  the  claimant. — Houston 
Oil  Co.  of  Texas  v.  Kimball  (Tex.)  533. 

§  96.  Where  the  boundaries  of  a  lot  were 
clearly  marked,  possession  of  plaintiff,  through 
his  tenants,  of  a  part  of  the  lot,  perfected  ti- 
tle by  limitation  to  the  well-defined  limits  of 
the  whole  lot. — Washam  v.  Harrison  (Tex.  Civ. 
App.)  52. 

S  100.  Where  defendant  thought  that  a  tract 
which  he  fenced  and  on  which  he  erected  a  baru 
was  a  part  of  land  he  had  purchased,  and  did 
not  then  know  it  was  a  part  of  land  now  claim- 
ed adversely  by  him,  his  possession  would  not 
extend  beyond  the  fenced  part,  and  was  not 
available  to  sustain  an  s'^^'^rBe  claim  to  other 
land.— Kidd  t.  BeU  (Kj.)  232. 

$  100.  Certain  acts  by  a  grantee.  Improving 
land  upon  which  he  entered  under  a  deed,  held 
sufficient  to  support  title  by  limitations  to  the 
entire  tract,  whether  the  deed  is  considered  as 
a  duly  registered  deed  under  the  5-year  limita- 
tions, or  as  a  written  memorandum  of  title 
under  the  l()-year  limitations. — Merriman  v. 
Blalack  (Tex.  Civ.  App.)  403. 

{  100.  Adverse  possession  of  land  extends  to 
the  entire  tract  claimed,  unless  a  part  thereof 
is  in  the  actual  possession  of  another  during 
some  of  the  periwl  of  limitation.— Thacker  v. 
Wilson  (Tex.  Civ.  App.)  938. 

(B)  Title  or  Riarlit  Acquired. 

f  104.  In  tres]>as3  to  try  title,  where  de- 
fendants claimed  that  another  by  long*  silence 
as  to  his  title  to  the  land  in  controversy  had 
abandoned  claim  thereto,  and  relied  on  that 
fact  to  raise  a  presumption  of  a  transfer  of 
his  right  to  one  under  whom  defen4ants  claim- 
ed, testimony  of  such  other's  children  as  to 
declarations  by  him  as  to  his  ownership  of  the 
land  was  admissible  to  show  that  he  had  not 
abandoned  his  claim  thereto. — Houston  Oil  Co. 
of  Texas  v.  Kimball  (Tex.)  533. 

m.  PIiEABINO,  EVmENCE,  TRIAI., 
AND   REVIEW. 

{  111.  Defendant  held  not  entitled  to  claim 
by  adverse  possession  in  partition  proceedings 
a  two-acre  tract  which  he  had  fenced  where  he 
did  not  describe  such  tract,  in  view  of  Civ. 
Code  Prac.  §  125.— Kidd  v.  Bell  (Ky.)  232. 

i  115.  Whether  title  to  land  by  adTerse  pos- 
session is  established  is  a  question  for  the  jury, 
where  the  evidence  is  conflicting  as  to  the  length 
and  continuity  of  occupation,  and  the  use  and 
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cultivation   of   the    land.— Thacker   ▼.   Wilson 
(Tex.  Civ.  App.)  93& 

ADVERTISEMENT. 

Of  resale  of  goods  after  default  of  conditional 

vendee,  gee  Sales,  f  479. 
Of  sale  of  goods  retaken  b7  conditional  seller 

on  default  of  buyer,  see  Sales,  {  479. 
Publication  of  process,  see  Process,  §  96. 

AFFIDAVITS. 

See  Depositions. 

Verification  of  claim  against  estate  of  decedent, 
see  Executors  and  Administrators,  i  227. 

Particular  proceeding*  or  purpote*. 
See  Attachment,  §  122. 

Appeal  from  probate  court,  see  Courts,  I  202. 
Appeal  or  writ  of  error,  see  Criminal  Law,  { 

1074. 
Newly  discovered  evidence  as  ground  for  new 

trial,  see  Criminal  Law,  i  958. 
Verification  of  pleading,  see  Pleading,  Sf  291- 

301. 

{  14.  An  affidavit  must  be  made  and  verified 
as  required  by  the  laws  of  Kentucky,  though 
executed  in  another  state.— Crane' &  Breed  Mfg. 
Co.  V.  Stagg's  Adm'r  (Ky.)  225. 

AFFILIATION. 

See  Bastards,  SS  19,  65. 

AFFIRMANCE. 

Of  indgment  on  appeal,  see  Appeal  and  Error, 
8S  1126,  1140. 

AGENCY. 

See  Principal  and  Agent. 

AGREED  CASE. 

See  Stipulations,  {  14. 

AGREEMENT. 

See  Contracts. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  S  433. 

ALIBI. 

Instructions  on,  see  Criminal  Law,  t  775. 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
see  Perpetuities. 

ALIMONY. 

See  Divorce,  {!  239-286;  Husband  and  Wife, 
J  27a 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  Executors  and  Administrators,  S 
190. 

ALTERATION. 

Of  geographical  or  political  divisions,  see 
Schools  and  School  Districts,  Si  30-41. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 


AMENDMENT. 

Of  pleadings  affecting  limitations,  see  Limita- 
tion of  Actions,  S  127. 

(n  particular  remedies  or  special  jurisdictions. 
See  Mandamus,  {  146. 

Of  particular  acts,  instruments,  or  proceedings. 

See  Judgment,  {  299;   Statutes,  {  138. 

Affidavit  on  attachment,  see  Attachment,  8 
122. 

Motion  for  new  trial,  see  New  Trial,  {  117. 

Order  approving  sale  of  property  belonging  to 
estate  of  decedent,  see  Executors  and  Admin- 
istrators, §  875. 

Pleading,  see  Pleading,  §§  248,  252. 

Proceedings  of  county  board,  see  Counties,  | 
53.. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  i  659. 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  {§  228, 
229. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, a  411-446. 

Stabling  and  hiring  of  horses,  see  Livery  Stable 
Keepers. 

8  44.  A  judgment  for  damages  to  the  owner 
of  an  animal  maliciously  killed  or  wounded,  un- 
der Kirby's  Dig.  88  1892,  1893,  held  not  pay- 
able into  the  county  treasury,  and  hence  was 
not  payable  to  the  sheriff  in  county  warrants. — 
Baker  v.  Nanny  (Ark.)  109. 

8  50.  Under  Sayles'  Ann.  Civ.  St  1897, 
art.  4980,  a  stock-law  election  held  invalid  be- 
cause the  subdivision  in  which  the  election  was 
to  be  held  was  not  described  by  metes  and 
bounds.— Ex  parte  Gulledge  (Tex.  Cr.  App.)  21. 

8  51.  The  penalty  prescribed  by  the  stock  law 
of  May  23,  1901  (Acts  1901,  p.  305),  for  its 
violation,  is  not  applicable  to  stock  merely  run- 
ning at  large. — Rowe  v.  State  (Ark.)  620. 

8  57.  Stock  law  of  May  23,  1901  (Acts  1901, 
p.  305),  held  not  to  create  an  indictable  offense 
for  its  violation.— Rowe  v.  State  (Ark.)  626. 

ANNULMENT. 

Of  will,  see  Wills,  88  26O-40O. 

ANSWER. 

In  pleading,  see  Pleading,  8  93. 

APPEAL  AND  ERROR. 

See  Certiorari;  Exceptions,  Bill  of;  New  TriaL 
Appellate  jurisdiction  of  particular  courts,  see 

Courts,  18  207-246. 
Costs,  see  Costs,  88  238,  241. 

In  particular  civil  actions. 

See  Divorce,  8  177. 

Review  in  special  proceedings. 

See  Interpleader,  8  34;    Mandamus,  8  187. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  88  513,  516. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 8  262. 

For  appointment  of  administrator  with  will  an- 
nexed, see  Executors  and  Administrators,  8 
21. 

Probate  proceedings,  see  Wills,  |  400. 

Review  of  criminal  prosecutions. 
See  Criminal  Law,  88  1024-1182;  Homicide,  U 
339,  341. 

Review  of  proceedings  of  justices  of  the  peace. 
See  Justices  of  the  Peace,  88  162-191. 
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parties  will  not  be  determined,  where  it  was 
admitted  that  the  acts  sought  to  be  prevented 
had  been  accomplished.— Mabry  v.  Kettering 
(Ark.)  115. 

i  21.  Oousent  of  the  parties  cannot  give  the 
Sapreme  Court  jurisdiction  of  the  action,  if  it 
does  not  in  fact  have  jurisdiction.— Schwyhart 
T.  Barrett  (Mo.)  1049. 

m.   DECISIONS  BEVIZnVABI.E. 

(D)  Finality  of  Determination. 

I  69.  An  order  refusing  a  writ  of  mandamus 
held  interlocutory,  and  not  appealable,  in  ab- 
sence of  statute.— Simmers  ▼.  Anderson  (Tex. 
CiT.  App.)  910. 

i  70.  An  order  of  reriTal  under  Kirby's  Dig. 
a  6312,  6313,  6315,  can  be  reviewed  only  on 
appeal  from  final  judgment,— Blum  v.  Pulaski 
County   (Ark.)    109. 

{  78.  Rev.  St  1896,  art.  1383,  held  not  to 
authorize  an  appeal  from  an  order  of  the  coun- 
ty court  setting  aside  a  default  judgment. — 
Hope  V.  Long  (Tex.  Civ.  App.)  40. 

I  79.  A  judgment  in  a  suit  to  sell  land  nec- 
essarily for  a  decedent's  debts  held  a  final  ap- 
pealable judgment  as  to  a  cross-petitioner, 
though  his  name  was  not  mentioned  therein. 
—Little  T.  Cardwell  (Ky.)   799. 

i  80.  An  order,  in  proceedings  by  the  true 
owner  to  recover  possession  of  land  and  the 
rents  thereof,  brought  against  the  occupant 
holding  in  good  faith  under  a  void  judicial  sale, 
held  not  appealable.— McDonald  v.  Rankin 
(Ark.)   88. 

IV.  BIGHT  OF  REVIEW. 

(B)  Batoppel,  'Waiver,  or  Asreementa  Af- 
feotlnv  Rlarht. 

i  154.  Where  the  receiver  of  a  bank  in  bank- 
ruptcy had  appealed  from  a  judgment  ai^ainst 
him  for  the  value  of  certain  notes,  his  claim  on 
the  notes  against  the  estate  of  the  president  of 
the  bank  held  not  a  recognition  of  the  conclu- 
siveness of  the  judgment  so  as  to  effect  an  aban- 
donment of  the  appeal.— Morris  t.  Butler  (Mo. 
App.)  377. 

V.  PRESENTATION    AND    RESERVA- 
TION IN  I.OWER  COURT  OF 
GROUNDS   OF  REVIEW. 

(A)  laanea  and  dneatlona  In  Ijower  Conrt. 

i  171.  Where  the  action  wag  necessarily 
based  upon  an  adverse  claim  by  defendants, 
plaintiffs  held  estopped  from  contending,  on  ap- 
peal, that  the  purchase  of  the  land  by  defend- 
ant at  foreclosure  sale  prima  facie  enured  to 
plaintiffs'  benefit  as  tenants  in  common  with 
defendants,  because  the  agreed  statement  of 
facts  did  not  expressly  negative  such  tenancy 
by  asserting  an  adverse  holding. — Kutter  v. 
Carothers  (Mo.)  1056. 

§  171.  Where  an  action  against  a  carrier 
was  for  negligent  dela^  in  transporting  freight, 
the  common-law  liability  of  the  carrier  for  de- 
livery in  a  damaged  state  will  not  be  consider- 
ed on  appeal. — A.  O.  L.  Ilaase  &  Sons'  Fish 
Co.  V.  Merchants'  Despatch  Transp.  Co.  (Mo. 
App.)  362. 

{  175.  Where  evidence  merely  raises  an  is- 
sue, and  is  not  conclusive  of  it,  a  party  relying 
on  it,  who  fails  to  have  it  passed  upon  by  the 
trial  court,  or  at  least  to  request  that  it  be 
passed  upon,  waives  the  issue. — Bell  County  v. 
Kelts  (Tex.  Civ.   App.)  209. 


the  subject-matter  may  be  first  raised  on  ap- 
peal.—Wilson  V.   Darrow   (Mo.)  1077. 

i  216.  A  party  cannot  complain  that  an  in- 
struction given  is  not  sufficiently  specific,  un- 
less be  has  requested  one  more  specific — Kirch- 
man  V.  Tuffli  Bros.  Fig  Iron  &  Coke  Co.  (Ark.) 
239. 

i  216.  Defendants  held  not  entitled  to  claim 
for  the  first  time  on  appeal  that  the  submis- 
sion of  an  issue  concerning  the  reconveyance  of 
certain  land  to  the  patentee  was  erroneous.— 
Saxton  V.  Corbett  (Tex.  Civ.  App.)  75. 

{  219.  Appellants  cannot  complain  that  find- 
ings do  not  cover  all  the  issues  of  fact  when 
no  other  findings  were  requested. — Capps  y.  City 
of  Longview  (Tex.  Civ.  App.)  427. 

{  219.  Failure  to  find  specified  facts  and 
propositions  of  law  cannot  be  reviewed,  where 
no  request  for  such  findings  was  made. — Gaines- 
ville Water  Co.  v.  City  of  Gainesville  (Tei. 
Civ.  App.)  959. 

I  238.  A  defect  in  the  verdict  cannot  be  con- 
sidered on  appeal,  where  the  defect  was  not 
presented  at  the  trial  by  motion  in  arrest. — 
Southern  Missouri  &  A.  R.  0.  t.  Wyatt  (Mo.) 
OSS. 

(C)  Kzceptlona, 

{  263.  Where  no  exception  was  saved  at  the 
time  of  giving  plaintiff's  instructions,  error 
therein  cannot  be  considered  on  appeal. — Kolo- 
kas  T.  Missouri  Pac.  Ry.  Co.  (Mo.)  1062. 

f  265.  Failure  to  find  specified  facts  and 
propositions  of  law  cannot  be  reviewed,  where 
no  exception  was  taken  to  such  failure. — Gaine:.- 
ville  Water  Co.  v.  City  of  Gainesville  (Tex.  Civ. 
App.)  959. 

{  270.  B>rors  assigued  to  overruling  motions 
in  arrest  and  for  a  new  trial  cannot  be  consid- 
ered on  appeal,  where  no  exception  was  sav<Nl 
to  the  ruling.— Kolokas  v.  Missouri  Pac  Ky. 
Co.  (Mo.)   1082. 

(D)  Motlona  for  New  Trial. 

{  281.  An  appeal  from  an  order  discharging 
an  attachment  upon  denying  plaintiff's  motion 
to  amend  a  defective  affidavit  held  an  appeal 
from  an  order  denying  an  amendment,  so  that 
its  denial  cahnot  be  reviewed  in  absence  of  a 
motion  for  new  trial  or  for  rehearing. — Marshall 
V.  Brown   (Mo.   App.)  790. 

f  288.    Where   remarks   of  the  Judge  made 

during  the  trial  in  the  nature  of  comments  on 
the  evidence  and  mild  criticisms  of  counsel 
were  not  assigued  as  grounds  for  new  trial  .«<i 
that  the  court  could  correct  itself,  they  will 
not  be  reviewed. — Gardner  v.  Metropolitan  St. 
Ry.  Co.  (Mo.)  1068. 

f  289.  Where  a  court's  rulings  excludini; 
various  offers  of  testimony  were  not  assigne<J 
as  grounds  for  new  trial,  so  that  the  court  could 
correct  itself,  they  will  not  be  reviewed. — Gard- 
ner V.  Metropolitan  St  Uy.  Co.  (Mo.)  1068. 

i  301.  A  question  not  assigned  in  the  mo- 
tion for  a  new  trial  or  in  the  regular  assign- 
ments of  error  held  not  reviewable.— Ilalter  v. 
Leonard  (Mo.)  706. 

g  301.  A  point  not  saved  in  the  motion  for 
a  new  trial  held  not  reviewable  on  appeal. — 
Martin  v.   Bennett   (Mo.  App.)   779. 

{  302.  A  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the 
evidence,  raised  the  question  whether  the  ver- 
dict was  sustained  by  sufficient  evidence. — Xay- 
lor  V.  JIcNair  (Ark.)  662. 
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L  i  902.    A   gronnd   of   motion   for  new   trial 

Held  so  general  that  the  trial  court's  action  cau- 

(  not  be  reviewed. — American  Credit-Indemnity 
Co.   of   New   York   v.   National   Clothing   Co. 

^        (Ky.)  840, 

VX.  PARTIES. 

i  334.  After  the  term  at  which  the  judgment 
was  rendered,  the  trial  court  has  no  power  to 
revive  the  canse  on  the  death  of  a  party  pend- 
ing his  appeal,  and  authorize  the  new  party  to 
file  a  bill  of  exception.— Wilson  t.  Darrow 
(Mo.)  1077. 

i  334.  Rev.  St.  1899,  i  858  (Ann.  St.  1906, 
p.  806),  does  not  authorize  revivor  in  the  Su- 
preme Court  in  the  name  of  a  stranger,  who 
has  acquired  interest  of  a  deceased  appellant 
—Wilson  T.  Darrow  (Mo.)  1077. 

Vn.   REQXnSITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF   OATTSE. 

(A)  Time  of  Taklnar  Prooeedlnv** 

(  338.  Act  May  5,  1909,  fixing  the  time  for 
suing  out  writs  of  error,  does  not  ap^ly  to 
writs  to  review  judgments  rendered  prior  to 
its  enactment.— State  v.  St.  Louis  &  S.  F.  R. 
Co.  (Ark.)  627. 

(B)  Petition    or    Praxe'i    Allovranee,    and 
Certifloate  or  Affidavit. 

On  appeal  from  probate  court,  see  Courts,  t 
202. 

(C)  Payment  of  Fees  or  Costs,  and  Bonds 
or  Otiier  Secnrltles. 

{  387.  Under  Sayles'  Ann.  Civ.  St.  1807, 
art.  1387,  the  appellate  court  Jield  to  acquire 
no  jurisdiction  where  an  appeal  bond  was  not 
filed  within  20  days  after  the  adjournment  of 
the  term.— Simpson  v.  Baker  (Tex.  Civ.  App.) 
059. 

S  387.  Sayles'  Ann.  Civ.  St  1897,  art  1887, 
hdd  to  fix  the  time  within  which  a  nonresi- 
dent appellant  must  file  the  appeal  bond. — 
Simpson  v.  Baker  (Tex.   Civ.  App.)  959. 

(D)  'Writ  of  Error,  Citation,  or  Notlee. 

{  407.  Under  Rev.  St  1895,  arts.  1394, 1398, 
where  a  citation  in  error  merely  directed  the 
officer  to  summon  defendant,  service  thereof  on 
defendant's  attorney  is  insufficient — Pratt  v. 
Interstate  Savings  &  Trust  Ck>.  (Tex.  Civ.  App.) 
281. 

Vm.  EFFECT   OF  TRANSFER  OF 

OAirSE   OR   PROCEEDINGS 

THEREFOR. 

In  justice's  court,  see  Justices  of  the  Peace,  g 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(A)  Matters  to  be  Sbovrn  by  Record. 

I  497.  Where  the  appeal  record  fails  to  show 
that  a  special  charge  complained  of  was  given, 
the  instruction  will  not  be  considered. — St. 
Louis,  B.  &  M.  Ry.  Co.  v.  Yznaga  (Tex.  Civ. 
App.)  267. 

I  500.  An  assignment  of  error  complaining 
of  the  refusal  to  give  certain  instructions  will 
be  overruled.  Where  the  record  does  not  show 
that  appellant  requested  the  instructions  indi- 
cated in  the  assignment. — Montgomery  v.  Am- 
sler  (Tex.  Civ.  App.)  307. 

I  501.  Where  the  abstract  of  the  bill  of  ex- 
ceptions does  not  show  any  call  for  a  motion  to 
strike  out  part  of  the  answer,  and  the  bill 
shows  no  exceptions  to  the  court's  ruling  sus- 
taining the  motion,  error  assigned  by  defend- 
ant cannot  be  considered  on  appeal,  under  Lows 
1903,  p.  lO.-)  (Ann.  St  1006,  p.  815),  relating 


to  practice  in  the  Supreme  C!ourt.— Kolokas  v. 
Missouri  Pac.  Ry.  Co.  (Mo.)  1082. 

i  511.  A  bill  of  exceptions  held  not  in  the 
record,  where  the  record  proper  did  not  show 
that  it  was  filed  in  proper  time,  which  appeared 
only  from  the  bill  itself. — Southern  Missouri  & 
A.  R.  Co.  v.  Wyatt  (Mo.)  688. 

(B)  Seope  and  Contents  of  Record. 

I  523.  Depositions  of  witnesses  read  at  the 
trial  AeW  a  part  of  the  record  on  appeal.— 
Postal  Telegraph-Cable  Co.  v.  Louisville  Cot- 
ton Oil  Co.  (Ky.)  852. 

!  523.  The  court  on  appeal  held  entitled  to 
consider  depositions  as  a  part  of  the  record, 
though  they  should  not  be  embodied  in  the  tran- 
script made  by  the  official  stenographer  under 
Ky.  St  i  4639  (Russell's  St.  §  3110).— Postal 
Telegraph-Cable  Co.  v.  Louisville  Cotton  Oil 
Ck).  (Ky.)  852. 

f  539.  Counsel  cannot  by  agreement  obvi- 
ate the  requirements  of  the  rules  of  the  Su- 
preme Court  as  to  the  contents  of  the  record 
on  appeal.— Hays  v.  Foos  (Mo.)  1088. 

(C)  NeoesBlty  of  Bill  of  Exceptions,  Oaae, 
or  Statement   of  Facts. 

8  547.  An  assignment  of  error  in  the  denial 
of  a  motion  for  judgment  on  the  findings  can- 
not be  considered,  where  the  record  on  appeal 
contains  neither  bill  of  exceptions  nor  order  of 
court  showing  that  the  motion  was  made  and 
overruled.— Stephenville  Oil  Mill  v.  McNeill 
(Tex.  Civ.  App.)  911. 

8  649.  Necessity  for  bill  of  exceptions  pre- 
serving objections  to  remarks  of  counsel,  stat- 
ed.—Mowry  V.  Norman  (Mo.)  724. 

8  549.  Where  the  statement  of  facts  pre- 
pared by  the  trial  judge  shows  the  proceedings 
on  the  trial,  etc.,  and  is  filed  within  the  time 
allowed  for  filing  bills  of  exceptions,  held,  that 
exceptions  to  the  introduction  of  evidence  so 
presented  will  be  considered. — Missouri,  K.  & 
T.  By.  Co.  of  Texas  v.  Couch  (Tex.  Civ.  App.) 
67. 

8  554.  A  judgment  cannot  be  affirmed  if  the 
abstract  shows  error  in  the  record  proper.— 
Southern  Missouri  &  A  R.  Co.  v.  Wyatt  (Mo.) 
688. 

8  554.  Where  there  is  nothing  for  consid- 
eration on  appeal  but  the  record  proper,  and 
the  petition  states  a  good  cause  of  action,  and 
the  judgment  is  in  form,  the  judgment  will  be 
afllriued. — Kolokas  v.  Missouri  Pac.  Ry.  Co. 
(Mo.)  1082. 

(E)  Abstracts  of  Record. 

8  580.  A  finding  of  the  chancellor  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal, especially  where  the  testimony  on  which  it 
IS  based  is  not  abstracted.— Davis  &  Rhea  v. 
Spann  (Ark.)  495. 

8  586.  An  appeal  held  to  present  nothing 
for  review  except  the  record  proper  because  of 
defects  in  the  abstract  of  the  bill*  of  excep- 
tions.—Hays  V.  Foos  (Mo.)   1038. 

8  586.  An  abstract  of  record  must  not  be 
constructed  by  commingling  record  entries  and 
record  proper  with  matter  of  mere  exception  in 
an  undistiuguishable  mass,  so  that  the  appel- 
late court  is  put  to  sortiug  out  exceptions  from 
record  entries  and  record  proper. — Kolokas  v. 
Missouri  Pac.  Ry.  Co.  (Mo.)  1082. 

(I)  Defects,    Objection's,    Amendment,    and 
Correction. 

g  635.  An  appeal  will  not  be  dismissed  be- 
cause the  abstract  fails  to  show  the  filing  of  a 
bill  of  exceptions. — Claver  v.  Woodmen  of  the 
World  (Mo.  App.)  3.34. 
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i  635.  The  failnre  of  the  abstract  to  ahow 
the  taking  of  an  appeal  justifies  a  dismissal. — 
Claver  t.  Woodmen  of  the  World  (Mo.  App.) 
334. 

{635.  A  defanltjndgment  entered  on  a  cross- 
plea  against  codefendants  would  not  be  sustain- 
ed on  writ  of  error,  in  the  absence  of  a  showing 
in  the  record  of  an  appearance  of  the  codefend- 
ants, or  of  service  on  them  aside  from  recitals 
in  the  judgment.— Mayhew  &  Co.  t.  Harrell 
(Tex.  ClT.  App.)  957. 

8  650.  (Certiorari  will  not  be  granted  to 
amplify  the  record  in  support  of  an  issue  rais- 
ed for  the  first  time  on  an  application  for  re- 
hearing.—Saxton  T.  Corbett  (Tex.  Civ.  App.) 
75. 

<<D  Conelnalveness    and    BCeet,    Iinpea«Ii- 
tns  and  Contradlettnv 

I  663.  A  certificate  to  a  statement  of  facts 
held  conclusive.— Thonron  t.  Skirvin  (Tex.  CHt. 
App.)  65. 

S  664.  Where  the  abstract  of  the  bill  of  ex- 
ceptions shows  no  exception  to  the  overruling  of 
motions  for  a  new  trial  and  in  arrest,  it  will 
lie  assumed  that  no  exception  was  saved,  though 
the  abstract  of  the  record  entries  and  of  the 
record  proper  shows  such  sn  exception. — Kolo- 
kas  T.  Missouri  Pac.  Ry.  Co.  (Mo.)  1082. 

(K)   ^nesttona  Presented  for  Re-rlCTr. 

{  672.  Rev.  St  1895,  art.  1014,  construed  as 
to  the  meaning  of  error  "apparent"  on  the 
face  of  the  record.- Houston  Oil  Co.  of  Texas 
T.  Kimball  (Tex.)  533.  • 

I  697.  A  bill  of  exceptions  is  sufficient  if  it 
appears  inferentially  that  all  the  evidence  is 
brought  up.— Walker  v.  Noll  (Ark.)  488. 

i  697.  Bill  of  exceptions  held  to  sufficiently 
show  that  it  contained  all  the  testimonv.— 
Walker  v.  Noll  (Ark.)  488. 

(I<)  Matters  Not  Apparent  of  Record. 

I  713.  Matters  of  record  proper  have  no 
place  in  the  bill  of  exceptions. — Southern  Mis- 
souri &  A.  R.  Co.  v.  Wyatt  (Mo.)  688. 

XI.  ABSIGmiENT  OF  EBBOBS. 

i  719.  A  question  not  assigned  in  the  mo- 
tion for  a  new  trial  or  in  the  regular  assign- 
ments of  error  held  not  reviewable.— Halter  v. 
Leonard  (Mo.)  706. 

{  719.  Errors  not  apparent  on  the  face  of 
the  record,  and  not  assigned  in  the  trial  court 
for  presentation  to  the  Court  of  Civil  Appeals, 
as  required,  cannot  be  considered  by  the  Su- 
preme Court. — Houston  Oil  Co.  of  Texas  v. 
Kimball  (Tex.)  533. 

{  719.  Matters  held  not  to  constitute  funda- 
mental error,  which  can  be  considered  in  the 
absence  of  assignments  of  error.— Hamilton  y. 
Kegley  (Tex.  Civ.  App.)  304. 

8  719.  The  overruling  of  demurrers  will  not 
be  considered  on  appeal  in  absence  of  assign- 
ments of  .error  not  predicated  thereon. — John 
M.  Bonner  Memorial  Home  v.  Collin  County 
Nat.  Bank  (Tex.  Civ.  App.)  430. 

i  724.  An  assignment  of  error  in  rendering 
judgment  for  appellees  against  appellants,  un- 
der which  various  propositions  were  submitted 
complaining  of  the  admission  of  evidence,  etc., 
is  too  general  to  require  consideration  on  appeal. 
— Stephenville  Oil  Mill  r.  McNeiU  (Tex.  Civ. 
App.)  911. 

8  728.  An  assignment  of  error  in  admitting 
any  and  all  evidence  offered  by  plaintiff  over 
objection  is  too  general  and  indefinite  to  be  con- 
sidered on  appeal. — ^W.  T.  Adams  Mach.  Co.  v. 
Castleberry  (Ark.)  998. 

8  728.  An  assignment  of  error  held  insuffi- 
cient under  Court  of  Civil  Appeals  Rules  25 


and  26  (67  S.  W.  xv).— Estes  t.  Vstea  (Tex. 
Civ.  App.)  304. 

8  730.  Certain  assignments  of  error  keU  in- 
sufficient as  too  general  and  indefinite. — Estes 
V.  Estes  (Tex.  Civ.  App.)  304. 

8  731.  An  assignment  of  error  held  too  gen- 
eral to  require  consideration  on  appeal. — Stacy 
T.  Delery  (Tex.  Civ.  App.)  300. 

8  731.  An  assignment  of  error  held  too  gen- 
eral and  indefinite  under  Court  of  Civil  Appeals 
Rules  22-28  (67  S.  W.  zv).— Estes  t.  Estes 
(Ter.  Civ.  App.)  304. 

8  739.  An  assignment  of  error  Mid  not  en- 
titled to  consideration  because  emInracinK  two 
or  more  distinct  and  inconsistent  propositions 
of  law.— J.  T.  Stark  Grain  Co.  y.  Harry  Bros. 
Co.  (Tex.  Civ.  App.)  947. 

8  742.  An  assignment  of  error  held  insaffi- 
cient.— Washam  v.  Harrison  (Tex.  Civ.  App.) 
52. 

8  742.  In  an  action  to  set  aside  a  deed  for 
fraud,  an  assignment  of  error  held  not  to  raise 
the  issue  of  plaintiff's  ratification. — Koppe  t. 
Koppe   (Tex.  Civ.  App.)  68. 

8  742.  Assignments  of  error  followed  by  in- 
sufficient statements  or  by  no  statement  need 
not  be  considered.— E<stea  t.  Estes  (Tex.  Cir. 
App.)  304. 

8  742.  Assignments  complainin)^  of  several 
separate  charges  embracing  propositions  of  law 
as  one  proposition  are  insufficient. — E^tes  t. 
Estes  (Tex.  Civ.  App.)  304. 

8  742.  Where  propositions  under  assignments 
of  error  are  not  germane  to  the  assignments,  or 
are  general  and  indefinite,  failing  to  spe;cify 
with  certainty  the  particular  error  complained 
of,  they  are  insufficient  under  Court  of  Civil 
Appeals  Rules  30-32  (C7  S.  W.  xvi),  prescrib- 
ing the  form  of  such  propositions.— Estes  t. 
Estes  (Tex.  Civ.  App.)  304. 

8  742.  Alleged  error  in  the  refusal  of  an 
instruction  will  not  be  considered,  where  its 
contents  are  not  shown  and  it  is  not  copied  or 
referred  to  in  the  statement  following  the  as- 
signmeut.— Montgomery  T.  Amsler  (Tex.  Civ. 
App.)   307. 

8  742.  Assignments  of  error  not  followed  by 
a  proposition  or  statement  from  the  record,  as 
required  by  Rules  29-36  (67  S.  W.  iv,  ivi),  will 
not  be  considered.— Capps  v.  City  of  Longview 
(Tex.   Civ.  App.)  427. 

8  742.  Assignments  of  error  with  their  prop- 
ositions, not  followed  by  any  statements  suffi- 
cient to  explain  and  support  the  propositions, 
as  required  by  rule  31  for  the  Court  of  Civil 
Appeals  (67  S.  W.  xvi),  are  not  entitled  to  con- 
sideration.— Beaumont  Traction  Co.  t.  Happ 
(Tex.  Civ.  App.)  610. 

8  742.  An  assignment  of  error,  in  overruling 
appellants'  motion  on  the  findings  of  fact  by 
the  jury  and  court  for  a  judgment  pursuant  to 
such  findings,  cannot  be  considered  on  appeal, 
where  it  was  not  followed  by  a  statement  from 
the  record  showing  the  ruling  complained  of, 
or  what  the  findings  were  on  which  judg- 
ment was  asked.— Stephenville  Oil  Mill  t.  Mc- 
NeiU (Tex.  Civ.  App.)  Oil. 

ZII.  BBIEFS. 

8  755.  Though  justice  was  not  done  below, 
the  Court  of  Civil  Appeals  cannot  review  er- 
rors, in  absence  of  a  proper  brief  presenting 
them;  they  not  being  fundamental. — Stephen- 
ville Oil  Mill  ▼.  McNeill  (Tex.  Civ.  App.)  911. 

8  759.  An  assignment  of  error  stated  in  the 
brief  held  not  a  copy  of  the  assignment  below, 
as  required  by  court  rule,  so  that  it  could  not 
be  considered  on  appeal.---Stephenville  Oil  Mill 
V.  McNeill  (Tex.  Civ.  App.)  Oil. 
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I  773.  Where  appellant  fails  to  file  briefs, 
and  there  is  no  fundamental  error,  the  judg- 
ment will  be  affirmed. — Beck  y.  Hancocl:  (Tex. 
Civ.  App.)  419. 

Xm.    DISMIS8AI.,  WTTEDKAWAI.,  OB 
ABANDOHMEKT. 

In  election  contest,  see  Elections,  i  305. 

S  787.  Where  neither  api>ellant  nor  any  of 
the  appellees  filed  a  brief,  the  appeal  will  be 
dismissed.— Suderman-Dolson  Co.  v.  C5arson 
(Tex.  Civ.  App.)  401. 

ZV.  HEAHIHO  AHS   BEHEABIHO. 

i  832.  A  new  issue  cannot  be  introduced 
on  a  motion  for  rehearing. — Saxton  v.  Corbett 
(Tex.  Civ.  App.)  75. 

XVI.  BirVIEW. 

(A)  Scope  and  Kxteat  Ih   General. 

S  842.  An  instruction  in  the  nature  of  a  di- 
rection to  the  jury  to  find  for  the  plaintiff  raises 
a  question  of  law.— Shelton  r.  Cooksey  (Mo. 
App.)  331. 

f  843.  Whether  a  foreign  acknowledgment 
of  a  deed  was  defective  need  not  be  determined 
on  apipeal,  where  any  defect  in  the  acknowledg- 
ment was  cured  by  a  subsequent  statute.— Hous- 
ton Oil  Co.  of  Texas  v.  Kimball  (Tex.)  533. 

S  843.  An  academic  question  will  not  be  con- 
sidered on  appeal.— International  ft  G.  N.  R, 
Co.  V.  Wynne  (Tex.  Civ.  App.)  50. 

i  843.  Where  the  contract  In  snit  cannot  be 
enforced  because  defendant's  agent  had  no  au- 
thority to  make  it,  whether  it  should  be  deemed 
an  option  or  not  need  not  be  determined. — Mc- 
Kay v.  McKinnon  (Tex.  Civ.  App.)  440. 

f  843.  Upon  deciding,  in  an  action  against 
an  exeontbr  for  services  rendered  testator,  that 
plaintiff's  claim  need  not,  under  the  statute, 
be  presented  to  the  executor  and  rejected  before 
suing  thereon,  the  appellate  court  need  not  de- 
cide whether  the  claim  presented  and  rejected 
should  have  been  excluded  as  evidence  on  the 
ground  of  variance  between  it  and  the  account 
declared  on.— Wells  v.  Hobbs  (Tex.  Civ.  App.) 
451. 

!  852.  Whether  evidence  sustains  a  finding 
that  defendant  waived  performance  by  plaintiff 
of  a  condition  precedent  held  not  to  be  con- 
sidered on  appeal  where  plaintiff  pleaded  per- 
formance, not  a  waiver  thereof. — Dolinski  v. 
First  Nat  Bank  (Tex.  Civ.  App.)  276. 

5  854.  The  order  granting  a  new  trial  will 
be  sustained,  if  any  good  cause  is  made  by 
the  motion. — Hawman  v.  McLean  (Mo.  App.) 
1004. 

i  854.  In  the  absence  of  declarations  of  law 
given  or  asked  on  a  trial  by  the  court,  it  is 
immaterial,  on  review  of  a  judgment  correct 
on  the  merits,  on  what  theory  the  action  was 
tried.— Kimberlin  v.  Gordon   (Mo.  App.)   1144. 

{  854.  To  affirm  a  judgment,  the  Court  of 
Civil  Appeals  is  not  bound  by  the  reasons  given 
by  the  trial  court— Bell  County  v.  Felts  (Tex. 
Civ.  App.)  260. 

i  854.  Where  the  court  correctly  found  in 
favor  of  the  successful  party  on  either  one  of 
two  grounds,  the  judgment  will  be  sustained. 
—Gulf,  C.  ft  S,  F.  Ry.  Co.  v.  Fowler  (Tex.  Civ. 
App.)  503. 

i  856.  C^urt  of  Civil  Appeals  held  not  lim- 
ited in  affirming  judgment  to  grounds  stated  by 
trial  court.— Bell  County  v.  Felts  (Tex.  Civ. 
App.)  268. 

(O  Parties  Bntltled  to  Allege  Error. 

I  878.  In  trespass  to  try  title,  in  which  de- 
fendant brongfat  in  his  vendor  as  a  party,  de- 


fendant, on  the  vendor's  appeal,  Acid  not  en- 
titled to  question  the  correctness  of  the  judg- 
ment for  plaintiff  against  him,  but  could,  on 
cross-assignments  of  error,  combat  the  vendor's 
appeal  against  him. — Schwartz  v.  Jones  (Tex. 
C!iv.  App.)  956. 

i  882.  Defendant,  in  a  will  contest,  held  es- 
topped from  objecting  to  an  instruction  rb  to 
the  capacity  of  testator  to  make  a  will  given 
at  the  instance  of  plaintiffs. — Mowry  t.  Nor- 
man (Mo.)  724. 

i  882.  A  part^  cannot  complain  of  an  in- 
struction which  IS  the  same  as  one  asked  by 
him.— Rippetoe  v.  Missouri,  K.  ft  T.  Ry.  Co. 
(Mo.  App.)  314. 

I  882.  A  defendant  voluntarily  accepting  a 
false  issue  tendered  by  his  adversary  held  not 
entitled  to  complain  after  he  is  defeated  on 
such  issue. — Pratt  v.  Missouri  Pac.  By.  Co. 
(Mo.  App.)  1126. 

fi  882.  In  an  action  for  negligent  death, 
brought  under  Rev.  St.  1899,  8  28i84,  as  amend- 
ed by  Laws  1905,  n.  135  (Ann.  St  1906,  p. 
1637)  defendant  Jiela  not  entitled  to  complain 
that  plaintiff  was  permitted  to  show  the  pe- 
cuniary value  of  the  life  of  decedent — Pratt  r. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  1125. 

I  882.  Where  plaintlfTs  requested  charges 
placed  the  submission  of  the  case  upon  the 
same  basis  upon  which  it  was  submitted  by  the 
court,  plaintiff  cannot  on  writ  of  error  com- 
plain of  the  court's  placing  the  decision  of  the 
case  upon  those  issues.— Kettler  Brass  Mfg. 
Co.  T.  O'Neil  (Tex.  Civ.  App.)  900. 

(D)  Aneadmenta,   Additional  Proofs,  and 
Trial  of  Cause  Anew. 

Appeal  from  justice's  court,  see  Justices  of  the 
Peace,  {  174. 

(B)  Preanmptlons. 

i  903.  Though  all  presumptions  are  to  be  in- 
dulged in  favor  of  the  action  of  the  trial  court, 
the  court  on  appeal  cannot  indulge  in  presump- 
tions in  the  face  of  the  record. — Goodloe  v. 
Empson  lacking  C!o.  (Mo.  App.)  771. 

§  907.  In  the  absence  of  a  statement  of 
facts,  a  finding  of  the  trial  court  that  the  re- 
port of  the  jury  of  view  appointed  to  lay  out 
a  road  was  accepted  will  be  presumed  to  be 
correct,  though  the  fact  is  not  shown  by  the 
record  of  the  commissioners'  court. — Cator  v. 
Hays  (Tex.  Civ.  App.)  953. 

i  009.  In  an  action  against  a  carrier  for 
negligent  delay  in  shipping  cattle,  it  cannot 
be  assumed  on  appeal,  m  the  absence  of  evi- 
dence on  the  point,  that  he  sold  for  the  high- 
est market  pnce  on  the  day  of  sale. — Dawson 
V.  Quincy,  O.  ft  K.  C.  R.  Co.  (Mo.  App.)  335. 

f  928.  In  the  absence  of  an  abstract  of  the 
evidence,  the  court  on  appeal  must  presume 
that  the  instructions  given  were  based  on  the 
evidence.— Smith  v.  Scott  (Ark.)  501. 

{  928.  The  presumption  is  that  the  trial 
court  fully  ana  correctly  instructed  on  the  is- 
sue involved,  in  absence  of  a  contrary  showing. 
— McAbee  v.  Wiley  (Ark.)  623. 

{  930.  In  the  absence  of  an  abstract  setting 
forth  the  evidence,  the  court  on  appeal  must 
assume  that  there  was  evidence  sufficient  to 
uphold  the  verdict  rendered  on  correct  instruc- 
tions.—Smith  V.  Scott  (Ark.)  601. 

I  931.  While,  in  a  trial  before  a  jury,  the 
subsequent  admission  of  evidence  theretofore 
ruled  out  would  have  done  away  with  the  ex- 
ception taken,  in  a  trial  before  the  court  with- 
out a  jury  it  must  be  assumed,  on  appeal,  that 
the  court  determined  the  case  on  the  theory 
announced  in  ruling  out  the  testimony.— Gris- 
wold  v.  Haas  (Mo.  App.)  781. 
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i  931.  Where  the  lower  conrt  in  a  nonjary 
trial  makes  its  written  conclusions  of  fact,  in 
accordance  with  certain  testimonjr,  in  the  ab- 
sence of  a  showing  that  such  facts  were  not 
considered  by  it  in  the  final  determination  of 
the  case,  an  appeal  must  be  disposed  of  upon 
the  theory  that  they  were  so  considered.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Vandiver 
(Tex.  Civ.  App.)  955. 

I  934.  Where  appellant  does  not  abstract  the 
testimony  necessary  to  show  that  the  judgment 
is  erroneous,  the  Supreme  Court  will  presume 
that  the  judgment  is  correct. — Davis  &  Rhea  T. 
Spann  (Ark.)  495. 

i  934.  In  the  absence  of  a  showing  to  the 
contrary,  the  court  on  appeal  must  presume 
that  the  judgment  justified  by  thepetition  was 
proper.— Dersch  v.  Miller  (Ky.)  177. 

S  935.  Where  a  record  on  appeal  does  not 
contain  the  testimony  upon  which  the  trial 
court  overruled  a  motion  to  vacate  the  judg- 
ment, made  upon  the  ground  that  the  case  was 
tried  on  appeal  from  justice's  court  without 
notice  that  an  appeal  had  been  perfected  and 
in  absence  of  defendants,  it  cannot  be  said  by 
the  Supreme  Court,  that  there  was  error  in  over- 
ruling the  motion.— Smith  Bros.  v.  Flanders 
(Tex.  Civ.  App.)  80. 

I  93S.  Under  Rev.  St  1885,  arts.  1436. 1438. 
held,  that  where  the  court  ignores  article  1436 
in  awarding  costs,  and  does  not  state  reasons 
on  the  record,  it  will  be  presumed  on  appeal 
that  good  reasons  did  not  exist — St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  King  (Tex. 
Civ.  App.)  925. 

(E^  Dlaeretioa  of  I<ovrer  Court. 

{  959.  In  a  case  wherein  the  conrt  allowed 
an  amended  petition  to  be  filed  on  the  day  of 
trial,  held,  that  in  matters  of  this  kind  the  trial 
court  had  a  large  discretion  not  to  be  interfered 
with  in  the  absence  of  a  clear  showing  of  prej- 
udice, which  was  not  apparent. — John  Diebold 
&  Sons  V.  Wollbom  (Ky.)  212. 

i  959.  Granting  leave  to  amend  during  the 
trial  is  largely  in  the  court's  discretion,  and 
its  ruling  will  not  be  disturbed,  unless  the  dis- 
cretion is  abused.— American  Copying  Co.  v. 
Muleski  (Mo.  App.)  384. 

f  9G4.  The  action  of  the  court  in  directing 
that  an  original  cause  of  action  and  a  cause 
of  action  presented  by  cross-petition  shall  be 
heard  together  held  not  to  be  disturbed  unless 
in  the  exercise  of  a  sound  discretion  separate 
trials  should  have  been  ordered. — Offutt  & 
Blackburn  v.  Doyle  (Ky.)  156. 

$  969.  The  trial  court  has  much  latitude  in 
directing  the  couduct  of  the  trial,  and,  when 
the  whole  record  shows  that  he  endeavored  to 
fairly  conduct  the  trial  and  keep  counsel  with- 
in proper  bounds,  his  discretion  will  not  be  in- 
terfered with  on  appeal. — Steltemeier  v.  Bar- 
rett (Mo.  App.)  1095. 

S  979.  The  court,  on  appeal  from  a  Judgment 
awarding  a  new  trial  on  the  ground  of  the  in- 
sufficiency of  the  evidence,  will  not  interfere 
with  the  discretion  of  the  trial  judge  unless  the 
petition  fails  to  state  a  cause  of  action,  or 
plaintiff's  proof  is  insuiBcient  to  raise  an  issue 
for  the  jury. — Snickles  v.  City  of  St.  Joseph 
(Mo.  App.)  1122. 

(O)   ftnestioaa  ot  Fact,  Terdleta,  and  Flnd- 
Inara. 

I  987.  In  proceedings  for  assignment  of  dow- 
er, hrld  that,  upon  the  record,  the  evidence 
should  be  reviewed  by  the  Supreme  Court — 
Johnson  v.  Johnson  (Ark.)  d^yS. 

i  987.  The  court  on  appeal,  must  examine 
the  evidence  and  ascertain  whether  it  is  suffi- 
cient to  justify  the  findings  made  and  the  con- 


clusioDS  of  law  based  thereon. — ^Parker  t.  Cook 
(Tex.  Civ.  App.)  419. 

I  987.  Where  the  evidence  Is  conflicting,  the 
Court  of  Civil  Appeals  will  find  the  facts  in  sup- 

Srt  of  the  verdict.— Beaumont  Traction  Co.  v. 
app  (Tex.  Civ.  A^^.)  (tlO. 

f  994.  The  weight  to  be  given  to  testimony 
of  witnesses  is  a  matter  for  the  exclusive  deter- 
mination of  the  jury  in  the  trial  court. — Rei« 
V.  Epperson  (Mo.  App.)  353. 

I  994.  The  credibility  of  the  witnesses  is  a 
matter  peculiarly  within  the  province  of  the  tri- 
al court  and  jury. — Steltemeier  v.  Barrett  (Mo. 
App.)  1095. 

i  995.  The  weight  ot  the  evidence  is  a  mat- 
ter peculiarly  within  the  province  of  the  trial 
court  and  jury. — Steltemeier  v.  Barrett  (Mo. 
App.)  1095. 

i  1(X)1.  The  Supreme  Conrt  cannot  distnrb  a 
verdict  which  has  legal  evidence  to  Bopport  it 
—Quails  V.  State  (Ark.)  498. 

S  1002.  A  verdict  on  conflicting  evidence  will 
not  be  disturbed.— Broadway  Oal  Mining  Co.  v. 
Davis  (Ky.)  228;  Louisville  &  N.  R.  Co.  v. 
Smith  (Ky.)  806;  Heinz  v.  United  Rys.  Co.  of 
St  lionis  (Mo.  App.)  340. 

!  1002.  If  there  is  an^  evidence  in  the  rec- 
ord on  appeal  which,  fairly  construed,  would 
support  the  verdict,  it  will  not  be  set  aside  be- 
cause it  contained  other  testimony  tending  to 
support  a  contrary  conclusion. — ^Buchanan  v. 
Rollings  (Tex.  (3iv.  App.)  962. 

I  1003.  E^vidence  held  not  to  authorize  th<! 
court  on  appeal  setting  aside  the  verdict  as 
against  the  weight  of  evidence.— American  Cred- 
it-Indemnity Co.  of  New  Xork  v.  National 
Clothing  Co.  (Ky.)  84a 

{  1008.  A  finding  of  the  trial  court  in  an 
action  at  law  must  be  treated  as  the  verdict 
of  a  properly  instructed  jury.— Wright  v. 
Schultz   (Ky.)  138. 

f  1009.  A  finding  of  the  chancellor  on  con- 
flicting evidence  will  not  be  disturi)ed. — Ozark  & 
C.  C.  Ry.  Co.  V.  Ferguson  (Ark.)  624. 

{  1009.  The  finding  of  a  chancellor  held  not 
conclusive  on  appeal.— Carr  v.  Fair  (Ark.)  6o9. 

§  1009.  Where  a  chancery  case  reaches  the 
Supreme  Court,  it  must  be  decided  on  the  com- 
petent evidence.— Latham  v.  First  Nat  Bank 
(Ark.)  992. 

i  1009.  A  chancellor's  finding  of  fact  on 
conflicting  evidence  is  conclusive  on  appeal. — 
Everman  v.  Bverman    (Ky.)  135. 

S  1010.  The  ccmclusion  of  the  trial  court  on 
the  facts,  in  an  action  on  a.  special  tax  bill,  is 
conclusive,  where  it  is  supported  by  substantial 
testimony. — Fruin  v.  Meredith  (Mo.  App.)  HOT. 

S  1010.  Findings  of  fact  by  the  court  sup- 
ported by  some  evidence  are  conclusive  on  re- 
view.— Kimberlin  v.  Gordon  (Mo.  App.)  1144. 

§  1011.  A  finding  by  the  court,  baaed  on  a 
preponderance  of  evidence,  will  not  be  disturb- 
ed.— Kimberlin  v.  Gordon  (Mo.  App.)  1144. 

S  1012.  While  the  Supreme  Court  can  wei^h 
the  evidence  in  equity  cases,  where  the  evideno« 
is  mostly  oral,  it  will  defer  largely  to  the  judc- 
ment  of  the  trial  court  upon  questions  of  tho 
weight  and  credibility  of  the  testimony,  and  its 
findings  will  not  be  disturbed  in  absence  of  a 
showing  of  abuse  of  discretion. — Ancell  v. 
Southern  Illinois  &  M.  Bridge  Co.  (Mo.)  709. 

{  1015.  Where  evidence  was  conflicting,  the 
grant  of  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence  will 
not  be  set  aside.— Bartlett  v.  Helmfoacher  Forge 
&  Rolling  Mills  Co.  (Mo.  App.)  351. 

I  1015.  The  court  on  appeal  from  a  judg- 
ment awarding  a  new  trial  on  the  ground  of  the 
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insuffictcncr  of  the  evidence  will  not  weigh  the 
■evidence  except  to  determine  whether  that  most 
favorable  to  the  cause  of  action  asserted  is  sub- 
stantial.— SnicUes  v.  City  of  St.  Joseph  (Mo. 
Api».)  1122. 

(B)  HMrmleaa  Brror. 

{  1027.  Where  in  libel,  judgment  for  defend- 
ant establishing  the  truth  as  a  defense,  as  au- 
thorized by  Gen.  Laws  1901,  p.  30,  c.  26,  was 
the  only  correct  judgment  that  could  have  been 
rendered,  errors  committed  by  the  trial  court 
were  not  reversible. — Whelesa  v,  W.  Y.  Davis  & 
Son  (Tex.  CSv.  App.)  929. 

{  1033.  A  plaintiff  in  foreclosure  who  ap- 
peals from  a  judgment  in  his  favor  ma^  not 
-complain,  where  the  deed  and  notes  on  which  he 
sues  are  void  for  usury.— Ward  v.  Blythe  (Ark.) 
SOS. 

{  1033.  An  instruction,  in  a  servant's  injury 
action,  held  not  as  prejudicial  to  defendant  as 
to  plaintiff.— Broadway  Coal  Mining  Co.  v.  Da- 
■vis  (Ky.)  228. 

I  1033.  In  trespass  to  try  title,  heJd,  that 
defendant  could  not  object  to  exclusion  of  cer- 
tain evidence. — Inealls  v.  Orange  Lumber  Co. 
(Tex.  Civ.  App.)  53. 

§  1039.  Where  a  party  gets  the  full  benefit 
of  a  defense  pleaded  bv  him,  he  cannot  com- 
plain, on  appeal,  that  the  answer,  pleading  the 
defpnse,  was  not  permitted  to  be  filed. — Keeney 
v.  Waters  (Ky.)  837. 

i  1040.  Where  plaintiff  was  not  entitled  nn- 
<[ef  any  phase  of  the  evidence  to  recover  more 
than  the  amount  awarded  him,  error  in  over- 
ruling an  exception  to  a  certain  j)lea  was  harm- 
less.—Montgomery  V.  Amsler  (Tex.  Civ.  App.) 
307. 

§  1048.  The  erroneous  admission  of  an  alleg- 
«d  ante  mortem  statement  by  decedent  held 
prejudicial.— Murphy  v.  St.  Louis,  I.  M.  &  S. 
B.  Co.  (Ark.)  636. 

i  1048.  In  an  action  for  death  of  a  switch- 
man, erroneous  admission  of  contradictor.v  state- 
ments by  plaintiff's  witness  held  prejudicial. — 
Murphy  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Ark.) 
<i3G. 

i  1048.  The  impeachment  of  a  witness  whose 
•deposition  has  been  excluded  is  harmless.— 
Lindsay  v.  Bates  (Mo.)  6S2. 

$  1050.  In  an  action  to  replevin  property 
mortgaged  to  secure  a  note  given  by  defendants 
for  a  store  account,  in  which  the  defense  was 
payment,  error  in  admitting  irrelevant  testimo- 
ny that,  when  witness  went  to  plaintiff's  store 
to  settle  an  account,  the  bookkeeper  said  that 
the  witness  still  owed  another  account,  but  aft- 
erwards admitted  that  it  had  been  settled,  held 
prejudicial. — McCowu  v.  Wilson  (Ark.)  478. 

S  1050.  In  an  action  for  personal  injuries, 
the  error  in  admitting  testimony  of  physicians 
as  to  the  necessity  of  a  change  of  scenery  to 
divert  the  mind  of  the  person  injured  held  not 
prejudicial.— International  &  G.  N.  R.  Co.  t. 
Sandlin  (Tex.  Civ.  App.)  60. 

§  1050.  The  admission  of  evidence  held 
harmless  error. — Ellwood  v.  Stallcup  (Tex.  CSv. 
App.)  906. 

f  1050.  In  an  employe's  action  for  the  differ- 
ence between  his  original  salary  and  the  amount 
which  the  employer  claimed  was  his  salary  aft- 
er it  had  been  reduced  by  a  general  reduction 
of  wages,  where  plaintiff  claimed  that  he  had 
received  no  notice  of  such  reduction,  error  in 
admitting  testimony  not  within  the  issues  that 
defendant  would  have  lost  money,  if  wages  had 
not  been  reduced  because  not  within  the  is- 
sues, held  harmful  to  plaintiff.— Pennington  v. 
Thompson  Bros.  Lumber  Co.  (Tex.  Civ.  App.) 
923. 


&^ 


{  1051.  Where  the  competent  evidence  au- 
thorised the  trial  court  to  direct  a  verdict  as 
was  done,  the  error  in  the  admission  and  ex- 
clusion of  other  evidence  was  not  prejudicial.— 
Bailey  v.  O'Neal  (Ark.)  503. 

§  1051.  Error  in  admitting  evidence  on  the 
question  of  damages  was  harmless  where  the 
undisputed  evidence  fully  sustained  the  verdict 
as  to  the  damages  awarded. — Klrby  Lumber 
Co.  y.  C.  B.  Cummings  &  Co.  (Tex.  Civ.  App.) 
273. 

S  1051.  Admission  of  evidence  on  an  admit- 
ted fact  held  harmless.— Goldman  v,  Hadley 
(Tex.  Civ.  App.)  282. 

I  1051.  In  an  action  by  a  land  broker  for 
commissions,  error  in  the  admission  of  certain 
evidence  showing  notice  to  plaintiff  of  defects 
in  defendant's  title  hdd  harmless:  such  notice 
appearing  from  other  evidence. — Montgomery  v. 
Amsler  (Tex.  Civ.  App.)  307. 

§  3051.  In  trespass  to  try  title,  admission 
of  immaterial  and  irrelevant  testimony  held 
not  to  have  prejudiced  plaintiff,  especially  where 
the  judgment  for  defendant  was  supported  by 

roper   evidence. — Merriman   v.    Blalack    (Tex. 

"iv.  App.)  403. 

i  1051.  Evidence  of  a  snrveyor  that  the 
south  line  of  a  survey  was  pointed  out  to  him 
by  two  persons  was  not  objectionable  because 
there  was  no  evidence  that  such  persons  knew 
where  the  line  was  on  the  ground.- Myers  v. 
Moody  (Tex.  (Div.  App.)  920. 

ji  1051.  In  action  for  breach  of  contract  ad- 
mission of  a  certain  evidence,  if  error,  fteld 
harmless. — J.  T.  Stark  Grain  Ck).  v.  JSarry 
Bros.  C3o.  (Tex.  Civ.  App.)  947. 

i  1052.  The  error  in  taking  interrogatories 
propounded  to  a  party,  and  not  answered  by 
him,  as  confessed,  is  cured  where  the  party  is 
permitted  to  testify  as  to  the  matters  inquired 
about— Clevenger  v.  Blount  (Tex.)  529. 

8  1052.  Where  facts  sufficient  to  support  a 
judgment  for  defendant  were  conclusively  shown 
in  a  trial  by  the  court  by  proper  evidence,  so 
that  no  other  judgment  could  have  been  render- 
ed, any  error  in  the  admission  of  evidence  was 
not  reversible. — Merriman  v.  Blalack  (Tex.  Civ. 
App.)  403. 

i  1052.  Where,  under  a  contract  as  properlv 
construed,  plaintiff  was  not  entitled  to  recover, 
error  in  the  admission  of  testimony  affecting 
such  construction  was  harmless. — Smith  y.  Fears 
CTex.  Civ.  App.)  433. 

S  1052.  The  error,  if  any,  in  the  exclusion 
of  evidence,  is  harmless,  where  the  witness  was 
afterward  i)ormitted  to  testify  to  substantially 
the  same  facts. — Williamson  v.  Chicago,  R.  I.  & 
G.  Ky.  Co.  (Tex.  Civ.  App.)  897. 

§  1052.  An  objection  to  the  admission  of  evi- 
dence is  unavailing,  where  another  witness  is 
permitted  to  give  the  same  testimony  without 
objection.— Myers  y.  Moody  (Tex.  Civ.  App.) 
920. 

f  1052.  Error,  if  any,  in  admitting  testimony 
objected  to,  held  hirrmless  where  the  witness 
was  allowed  to  make  substantially  the  same 
statement  without  objection. — ^J.  T.  Stark  Grain 
Co.  V.  Harry  Bros.  Co.  (Tex.  Civ.  App.)  947. 

$  1053.  Where  evidence  erroneously  admit- 
ted related  to  issues  which  were  not  submitted 
to  the  jury,  the  error  was  harmless. — Stephen- 
yille  Oil  Mill  y.  McNeill  (Tex.  Civ.  App.)  911. 

(  1054,  Where  the  question  in  issue  was 
conclusively  established  by  evidence  not  object- 
ed to,  error  in  admitting  evidence  thereon  held 
not  reversible  especially  where  the  trial  was  by 
the  court.— Merriman  y.  Blalack  (Tex.  Civ. 
App.)  403. 

{  1054.  Erroneous  admission  of  evidence  Is 
not  ground  for  reversal,  where  the  trial  was  be- 
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fore  the  court,  and  there  was  snffioient  legal  ev- 
idence to  support  the  judgment. — Gainesville 
Water  Co.  v.  City  of  Gainesville  (Tex.  Civ. 
App.)  859. 

§  1056.  In  an  action  by  plaintiff  to  recover 
for  injuries  in  a  railroad  wreck,  the  exclusion 
of  the  depositions  of  two  physicians  who  as- 
sisted the  principal  physician  in  the  examina- 
tion, and  treatment  of  plaintiff  while  in  a  hos- 
pital, Iteld  not  BustainaDle  on  the  ground  that 
the  evidence  was  immaterial. — Epstein  v.  Penn- 
sylvania B.  Co.  (Mo.  App.)  366. 

i  1000.  Error,  if  any,  in  comment  by  de- 
fendant's connael,  held  not  prejudicial,  where 
the  jury  could  not  have  rendered  any  other  ver- 
dict than  one  for  defendant. — Kettler  Brass 
Mfg.  Co.  V.  O'Neil  (Tex.  Civ.  App.)  900. 

i  1064.  The  objection  to  an  instmction  on 
punitive  damages  that  the  words  "or  may  not" 
should  have  been  inserted  after  the  words 
"then  yon  may"  in  the  clause  allowing  an 
award  of  snch  damages  is  too  technical  for  con- 
sideration.—Louisville  &  N.  R.  Go.  T.  Smith 
(Ky.)  806, 

i  1064.  In  trespass  to  try  title,  a  charge, 
if  erroneous,  held  harmless.— Ingalls  v.  Orange 
Lumber  Co.  (Tex.  Civ.  App.)  53. 

{  1061.  In  an  action  to  set  aside  a  deed  for 
fraud,  an  erroneous  charge  held  prejudicial. — 
Koppe  V.  Koppe  (Tex.  Civ.  App.)  (58. 

f  10(S6.  In  a  coal  miner's  action  for  injuries 
by  a  car  brealcing  loose  and  running  over  him, 
error  in  an  instruction  in  authorizing  recovery 
if  the  accident  was  caused  by  the  negligence 
of  a  fellow  servant  in  chocking  the  car  under 
the  foreman's  direction.  Irrespective  of  wheth- 
er he  was  present,  held  not  to  have  prejudiced 
defendant,  in  view  of  the  evidence  and  issues. 
—Broadway  Coal  Mining  Co.  v.  Davis  (Ky.) 
228. 

i  1068.  Defendant  was  not  prejudiced  by  an 
instruction  authorizing  exemplary  damages, 
where  none  were  allowed. — Marcum  v.  Missouri, 
K.  &  T.  By.  Co.  (Mo.  App.)  1148. 

§  IOCS.  In  trespass  for  cutting  timber,  the 
refusal  to  charge  that  plaintiff  was  estopped 
held  not  prejudicial  in  view  of  the  verdict. — 
Clevenger  v.  Blount  (Tex.)  529. 

I  1068.  Where  the  court  assumed  that  de- 
fendant's title  was  sufficient  to  sustain  the 
three  year  limitations  and  charged  the  statute, 
and  the  jury  found  that  they  had  not  held  pos- 
session for  three  years,  defendants  held  not  in- 
jured by  failure  to  diarge  the  five  and  ten  year 
limitations.— Houston  Oil  Co.  of  Texas  v.  Kim- 
bell  (Tex.)  533. 

i  1068.  Any  error  in  the  submission  of  the 
case  to  the  jury  was  harmless  to  plaintiff,  where 
he  recovered  all  he  was  entitled  to  under  the 
undisputed  evidence. — Montgomery  t.  Amsler 
(Tex.  Civ.  App.)  307. 

t  1071.  The  mere  failure  of  the  court  trying 
a  case  without  a  jury  to  give  specific  declara- 
tions, the  principle  covered  by  which  is  embod- 
ied in  declarations  given,  held  not  ground  for 
reversal.— Pruin  v.  Meredith  (Mo.  App.)  1107. 

i  1071.  Where  title  4>y  limitations  was  com- 
plete in  defendant's  remote  grantor,  at  the  tat- 
ter's death,  it  was  immaterial,  upon  defend- 
ant's title  by  limitations,  that  a  deed  by  a  sub- 
sequent grantor  was  so  defectively  acknowledged 
on  its  face  that  it  would  not  support  title  by 
limitations,  and  hence  a  finding  that  it  was 
properly  acknowledged  was  harmless. — Merri- 
man  v.  Blalack  (Tex.  Civ.  App.)  403. 

(J)  Deeialona  of  Intermediate  Covrta. 

{  1082.  An  objection  that  the  account,  re- 
quired by  Rev.  St.  1899,  {  3852  (Ann.  St.  1900, 
p.  213.'>),  was  insufficient  to  give  the  court  juris- 
diction, held  to  come  too  late  on  appeal.     It 


should  have  been  taken  previooa  to  or  dnring 
the  trial.— Wegner  v.  Gray  (Mo.  App.)  755. 

(  1082.  Objections  to  the  instroctioiis  not 
made  in  the  application  for  a  writ  of  eiror 
to  review  the  judgment  of  the  Court  of  CSvil 
Appeals  affirming  the  judgment  will  not  be  con- 
sidered.—Clevenger  V.  Blount  (Tex.)  529. 

<K)  Babaeqaent  Appeals. 

In  criminal  prosecutions,  see  Criminal   Law.  t 
IISO. 

I  1099.  In  view  of  the  expresrion  of  the 
court's  opinion  on  appeal  as  to  the  coDcliudve- 
ness  of  the  evidence  In  favor  of  a  defendant's 
adverse  possession  of  land  in  litigation,  and 
the  fact  that  no  evidence  on  a  subsequent  trial 
below  authorizes  a  departure  therefrom,  heli. 
that  judgment  should  be  for  defendant,  regard- 
less of  how  disputed  boandary  lines  should  be 
run.— Martin  v.  Spurlock  (Ky.)  US. 

ZVn.  DETEBMIHATXOK  AMD  DISPO- 

sinoir  OF  CAUSE. 

(B)  AfltraaBee. 

I  1126.  To  entitle  appellee  to  an  affirmance 
for  failure  of  appellant  to  prepare  the  cause  for 
submission,  he  must  prepare  the  case  for  sub- 
mission in  accordance  with  Court  Rule  42  037 
S.  W.  xvli).— Suderman-Dolson  Co.  v.  Carson 
(Tex.  Civ.  App.)  401. 

§  1140.  An  excessive  verdict  rendered  after 
trial  without  error  will  be  corrected  by  the 
court  ordering  a  proper  remittitur. — ^Texas  & 
N.  O.  R.  Co.  V.  Marshall  (Tex.  Ciy.  App.)  94a 

<C)  Bfodifleatloa. 

i  1151.  Where  the  court  erroneously  confin- 
ed the  jury  to  one  element  of  damages  and 
plaintiff  did  not  complain  thereof,  the  verdict 
excessive  under  the  instructions  will  be  reduced 
by  the  amount  of  the  excess. — Freeman  t.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  L 

(D)  Reversal. 

{  1169.  AVhere  the  verdict  is  general,  and 
there  were  two  theories  presented  on  which  the 
case  was  tried,  an  erroneous  instruction  on  one 
theory  will  require  a  reversal  of  the  case. — St. 
Louis,  B.  &  M.  By.  Ca  t.  Yznaga  (Tex.  Civ. 
App.)  2C7. 

i  1171.  A  judgment  for  defendant  held  not 
to  be  reversed  on  appeal  because  plaintiff  was 
entitled  to  nominal  damages. — Stone  ▼.  Adams 
Express  Co.  (Ky.)  200. 

S  1171.  Error  in  rendering  judgment  held  in- 
finitesimal, and  not  to  authorize  a  reversal.— 
Rector  v.  Rector  (Ky.)  518. 

i  1171.  A  judgment  will  not  be  reversed 
where  the  only  error  was  the  award  of  a  trivial 
amount  of  costs. — City  of  Columbus  v.  Bank  of 
Columbus  (Ky.)  835. 

S  1175.  Where  the  evidence  on  appeal,  which 
consisted  of  the  pleadings  and  admissions  there- 
in, shows  that  plaintiff  was  entitled  to  a  lar- 
ger judgment  than  that  rendered,  the  Coart  of 
Civil  Appeals  will  reverse  and  render  such 
judgment  as  the  trial  court  should  have  ren- 
dered.— Blackwell  Durham  Tobacco  Co.  t.  Ja- 
cobs (Tex.  Civ.  App.)  66. 

S1176.  Where  a  decree  of  the  trial  court  in- 
ving  title  to  land  is  reversed,  the  Supreme 
CMnrt  mast  remand  the  case  to  the  trial  conn, 
with  directions  to  enter  a  decree  in  accordance 
with  the  order  and  opinion  of  the  Supreme 
Court— McDonald  v.  Bankin  (Ark.)  8S. 

(F)  Mandate   and    Prooeedlnsa   Im   lAvrer 
Conrt. 

I  1195.  Where,  in  a  proceeding  to  condemn  a 
crossing  over  a  railroad  right  of  way,  the  0>urt 
of  Appeals  determined  that  on  a  retrial  only 
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one  instruction  aa  to  the  meagnre  of  damages 
should  be  given,  such  determination  constituted 
the  law  ot  the  case.— Louisville  &  N.  R.  Co.  v. 
Caty  of  Louisville  (Ky.)  849. 

I  1195.  An  instruction  at  a  trial  which  was 
held  on  appeal  to  be  error  was  properly  refused 
on  a  subsequent  trial  of  the  case.— Mowry  v. 
Norman  (Mo.)  724. 

{  1201.  The  court  on  appeal  vacating  an  in- 
junction restraining  a  judgment  creditor  of 
plaintiffs  grantor  from  selling  under  execution 
realty  held  by  plaintiff  will  permit  plaintiff  aft- 
er remand  to  amend  the  petition  and  make  a 
case  within  Rev.  St.  1893,  art.  2989,  amended  by 
Gen.  Laws  1909,  p.  354,  c.  34,  §  1,  passed  sub- 
sequent to  the  issuance  of  the  injunction. — 
Latham  Co.,  Bankers,  v.  Shelton  (Tex.  Civ. 
App.)  941. 

ZVm.  IJABII.ITrES  ON  BONDS  AND 
TTNDERTAKINOS. 

S  1232.  A  judgment  affirmed  on  appeal  held 
to  be  within  the  covenant  of  sureties  on  an  ap- 
peal bond.— Cook  y.  Spence  (Mo.  App.)  340. 

APPEARANCE. 

f  19.  The  appearance  of  the  parties  held  to 
^ve  the  court  jurisdiction  over  the  person  by 
consent— Cook  v.  Spence  (Mo.  App.)  340. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  jji  101-129. 

APPLICATION. 

Tor  continuance,  see  Criminal  Law,  {{  603, 614. 

For  new  trial,  see  New  Trial,  ft  117. 

Of  instmctiona  to  case,  see  Criminal  Law,  { 

814. 
Of  payment,  see  Payment,  §  38. 

APPOINTMENT. 

Of  executor  or  administrator,  see  Executors  and 

Administrators,  $  21. 
Of  justice  of  the  peace,   see   Justices  of  the 

Peace,  !  10. 

APPRAISAL. 

Of  estate  of  decedent,  see  Executors  and  Admin- 
istrators, §i  39-51. 

ARBITRATION  AND  AWARD. 

See  Reference. 

ARGUMENT  OF  COUNSEL 

Harmless  error  in.   see  Appeal  and   Error,   { 

1060;    Criminal  Law,  i  1171. 
In  civil  actions,  see  Trial,  S|  122-133. 
In  criminal  prosecutions,  see  Criminal  Law,  {{ 

715-730. 
Objections  for  puritose  of  review,  see  Criminal 

Law,  i  1037. 

ARREST. 

See  Boil. 

Ille^l  arrest,  see  False  Imprisonment 
Validity   of  law  providing  for  arrest  without 
warrant  of  disorderly  person  on  train  as  au- 
thorizing unreasonable  search  or  seizure,  see 
Searches  and  Seizures,  {  7. 

ARREST  OF  JUDGMENT. 

lo  civil  actions,  see  Judgment,  {  266. 


ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  Homicide,  {{  86, 
96. 

X.  ClVn.  IiIABIUT7. 

(A)  Acta   ConstltntlnK  Aaasalt  or  Battery 
and  Liability  Therefor. 

Liability  of  corporation,  see  Corporations,  !  493. 

II.   CRIMINAI.  RESFONSIBIUTT. 

(A)  OflenseB. 

i  67.  The  right  of  self-defense  defined.— 
Evans  v.  State  (Tex.  Cr.  App.)  392. 

(B)  Prosecution   and  Pnntahment. 

§  97.  The  jury,  on  a  prosecution  for  assault, 
must  find  the  grade  of  the  offense. — E>vans  v. 
State  (Tex.  Cr.  App.)  392. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  Eminent  Domain.  §§203-262. 

Of  damages,  see  Damages,  §§  208-218. 

Of  expenses  of  public  improvements,  see  Munic- 
ipal Corporations,  §§  414-485,  558-5G8. 

Of  loss  on  insured,  see  Insurance,  |  198. 

Of  tax,  see  Taxation,  §§  376-40a 

ASSETS. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators, §§  39-51. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  {§  719-742. 
Incorporation  in  brief,  see  Appeal  and  E2rror,  § 
759. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 
Benefit  of  Creditors. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 

In  bankruptcy,  see  Bankruptcy,  {  140. 

Transfers  of  particular  species  of  property, 

rights,  or  instruments. 

See  Bills  and  Notes,  §  200;   Covenants,  §§  70- 

78;    Insurance,  §§  212,  219. 
Admeasurement    or   assignment   of   dower,    see 

Dower,  §§  79,  101. 
Bounty  land  certificate,  see  Public  Lands,  {  178. 
County  warrants,  see  Counties,  g  167. 
Insurance  policy  to  person  without  interest,  see 

Insurance,  §  122. 

X.  REQUISITES   AND  VAIiIDITT. 

(A)  Property,  Kstates,  and  Rlarlita  Aaalarn- 
able. 

§  19.  Rights  growing  out  of  contracts  which 
involve  relations  of  personal  confidence  cannot 
be  transferred  by  one  party  without  the  con- 
sent of  the  other.— Smith  t.  Pitts  (Tex.  Civ. 
App.)  46. 

S  19.  A  contract  between  a  purchaser  in  a 
contract  of  sale  of  real  estate  and  a  third  per- 
son held  a  personal  contract,  whereby  the  pur- 
chaser undertook  to  perform  specified  things 
which  he  could  not  shift  to  others  without  the 
consent  of  the  third  person. — Smith  y.  Pitta 
(Tex.  Civ.  App.)  46. 

IV.  ACTIONS. 

Right  of  assignee  to  intervene  in  action  involv- 
ing assigned  claim,  see  Parties,  §  40. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  H  140,  320. 

U.  GONSTRUCnON  AIO)  OFERATIOX 
IH   OEXEKAIi. 

I  178.  Since  under  Ky.  St  |  84  (Busgell's 
St  {  396),  fraudulent  transfer  of  property  void 
as  to  transferror's  creditors  would  be  void  as 
to  his  assignee  for  creditors,  the  fact  that  a 
pledge  of  property  by  an  assignor  witliont  deliv- 
ering possession  was  good  Mtween  it  and  the 
pledgees  would  not  prevent  the  assignee  from 
setting  it  aside  as  against  the  assignor's  cred- 
itors.—Barnes  T.  Daviess  County  Bank  &  Trust 
Ca's  Assignee  (Ky.)  182 ;   Franke  v.  Same,  Id. 

vxi.  ACOOinmNo,   setti^emeht, 

ANB  DISCHARGE  OF 
ASSIGNEE. 

{  899.  Where  the  effect  of  the  lower  court's 
holding  was  to  sustain  a  demurrer  to  the  ex- 
ceptions to  the  assignee's  report  denying  appel- 
lant a  lien  on  the  mortgaged  property,  on  ap- 
peal, the  allegations  of  the  exceptions  must  Be 
taken  to  be  true. — Perkins  &  Manning  Co.  T. 
Drew  &  Landrum's  Assignee  (Ky.)  528. 

ASSOCIATIONS. 

Mataal  benefit  insurance  associations,  see  Insur- 
ance, H  694-819. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received ;   Work  and  Labor. 

ASSUMPTION. 

By  Judge  as  to  facts,  see  Criminal  Law,  |  761; 
T:  ■ 


WrI,  1 191. 
risk 
203-2 


Of^^skby  employe,  see  Master  and  Servant,  K 

ATTACHMENT. 

See  Execution;   Garnishment 
Exemptions,  see  Homestead. 

m.  PROCEEDINGS  TO   PROCURE. 

(B)  Afllda'vlts. 

{  122.  "Under  Rev.  St.  1890,  t  413  (Ann.  St 
1906,  p.  601),  plaintiff  In  attachment  held  en- 
titled, pending  the  hearing  of  a  motion  to  dis- 
solve the  attachment  for  failure  to  sign  the  af- 
fidavit, to  amend  by  signing  the  affidavit  or  by 
filing  a  new  one. — Marshall  r.  Brown  (Mo. 
App.)  790. 

Vm.  CLAOU    BT    THIRD    PERSONS. 

{  '287.  The  seller,  after  giving  notice  of  the 
exercise  of  his  right  of  stoppage  in  transitu, 
may  interplead  in  attachment  proceedings  by 
a  creditor  of  the  buyer — Letts-Spencer  Grocer 
Co.  V.  Missouri  Pac.  By.  Co.  (Mo.  App.)  10. 

$  300.  The  seller,  after  giving  notice  of  the 
exercise  of  his  right  of  stoppage  In  transitu 
may  enforce  his  right  to  possession  by  an  ap- 
propriate action  against  the  officer  who  levied 
an  attachment  against  the  goods  at  the  suit 
of  a  creditor  of  the  buyer,  or  by  an  action 
against  the  creditor  and  officer  jointly. — Letts- 
Spencer  Grocer  Co.  v.  Missouri  Pac.  By.  Co. 
(Mo.  App.)  10. 

ATTORNEY  AND  CLIENT. 

Admissions  by  attorney  as  evidence,  see  EM- 
dence.  {  240. 


Argument  and  conduct  of  connsel  at  trial  in  ar- 
il actions,  see  Trial,  if  122-133. 

Aiguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  Criminal  Law,  If 
71&-730. 

Attorneys  in  fact,  see  Principal  and  Agent 

Harmless  error  in  argument  and  conduct  of 
counsel,  see  Appeal  and  Error,  t  1060;  Crim- 
inal Law,  I  1171. 

Objections  to  argument  of  counsel,  for  parpose 
of  review,  see  Criminal  Law,  g  1037. 

Service  of  citation  in  error  on  attorney  as  «t«rv- 
loe  on  dient,  see  Appeal  and  Error,  {  407. 

H.  RETAINER  AND   AnTHORTTr. 

{  101.  An  attorney  in  a  divorce  action  is 
without  authority  to  compromise  by  accepting 
a  less  amount  of  alimony  than  awarded  by  the 
decree  in  satisfaction  thereof  without  express 
authority  of  his  client,  and  such  a  compromise 
is  voidable  at  the  client's  option. — Sebastian  v. 
Rose  (Ky.)  120. 

I  103.  Where  an  attorney  compromised  a 
anit  without  authority  by  accepting  a  less 
amount  of  alimony  than  awarded  his  client,  the 
client,  upon  learning  thereof,  must  either  rati- 
fy or  disaffirm  it,  and,  on  disaffirming,  must 
occupy  the  same  position  as  before  the  com- 
promise.— Sebastian   v.   Rose   (Ky.)    120. 

IV.  COMPENSATION  AND  UEN  OF 
ATTORNET. 

(A)  Fee*    and    Otker    RemaBenttiom. 

Recovery  in  action  foe  fraud,  see  EVaud,  |  60. 

ATTORNMENT. 

By  tenant  as  source  of  adverse  possession 
against  landlord,  see  Adverse  Possession,  {  50. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent  tl  69,  101- 

123. 
Of  attorney,  see  Attorney  and  Client,  gj  101. 

103. 
Of  broker,  see  Brokers,  gl  7-14. 
Of  cori>orate  officers,  see  Corporations,  {  433. 

BAIL 

n.  IN  CRIMINAI.  PROSECUTIONS. 

Authority  of  Supreme  Court  to  grant  on  certio- 
rari to  review  denial  by  trial  court,  see  0>art5, 
§207. 

False  statement  in  Justification  as  surety  as  per- 
jury, see  Perjury,  S  0. 

I  44.    Under  Cr.  Code  Prac.  {  75,  the  trial 

court  could  not  admit  an  accused  to  bail  after 
conviction,  and  before  the  mandate  reversing 
the  judgment  was  filed  below,  so  that  a  bail 
bond  giveA  on  its  attempt  to  do  so  was  void. — 
Howerton  v.  Commonwealth  (Ky.)  173. 

g  45.  Where  a  judgment  of  conviction  was 
reversed  by  the  Supreme  Court  on  September 
29th,  the  judgment  was  not  vacated  until  the 
decision  on  appeal  became  final,  when  the  man- 
date was  lodged  in  the  trial  court  on  November 
5tii,  pursuant  to  Cr.  Code  Prac.  g  360,  as  amend- 
ed bv  Act  March  21,  1904  (Acts  1904,  p.  144. 
c.  64),  providing  that  no  mandate  shall  issue 
or  decision  become  final  until  after  30  days, 
excluding  Sundays,  from  the  day  the  decision 
was  rendered. — Howerton  v.  Commonwealth 
(Ky.)  173. 

g  49.  When  an  order  denying  bail  in  a  cap- 
ital case,  under  the  constitutional  provision  mak- 
ing all  persons  bailable  before  conviction,  with 
specified  exceptions,  should  be  affirmed  on  review 
by  the  Supreme  Court,  stated.— Carx  v.  State 
(Ark.)  G31. 
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i  77.  Under  Code  Cr.  Proc.  1895,  art.  480, 
a  returft  of  service  of  dtation  in  proceedings 
to  forfeit  a  bail  bond  held  not  sufficient  to  sus- 
tain a  default  judgment  against  tlie  surety 
thereon.— Couch  v.  State  (Tex.  Cr.  App.)  24. 

I  80.  Under  Code  Cr.  Proc  1885,  art.  479, 
subd.  4.  held,  it  is  enougli  ttiat  in  scire  facias  on 
a  forfeited  bail  bond  the  writ  describe  the  of- 
fense as  "swindling,"  without  reciting  whether 
it  !»  a  felony  or  misdemeanor  (Code  Cr.  Proc. 
1S05,  art.  309,  subd.  3.  as  amended  in  1899 
[Laws  1899,  p.  Ill,  c.  74]).— Callaghan  v.  State 
(Tex.  Cr.  App.)  879. 

{  93.  A  return  on  a  scire  facias  in  proceed- 
ings to  forfeit  a  recognizance  bond  held  insuffi- 
cient, under  Code  Cr.  Proc.  1895,  art.  480.— 
Ilarryman  v.  State  (Tex.  Cr,  App.)  898. 

S  93.  Misrecitals  in  the  judgment  in  scire 
facias  on  a  forfeited  bail  bond  held  surplusage 
and  immaterial.- Callaghan  t.  State  (Tex.  Cr. 
App.)  879. 

BAILMENT. 

EmbesEzIement  or  larceny  by  bailee,  see  Embez- 
zlement. 

Particular  tpeciet  of  tailments,  and  hailment$ 

incident  to  particvlar  ocoupationt. 
See  Banks  and  Banking,  |i  134-153 ;   Carriers, 

§8  84-200;    Livery  Stable  Keepers;    Pledges; 

Warehousemen. 

{  16.  Evidence  held  insufficient  to  show  con- 
version by  a  bailee  of  a  horse.— Bryant  v.  State 
(Tex.  Cr.  App.)  543. 

BALLOTS. 

See  Elections,  S  184. 

BAND  STAND. 

In  street  as  continuing  nuisance,  see  Municipal 
Corporations,  §  697. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

m.  ASsiomiEirriADMXiasTSATXoir. 

AITD  DISTBIB1JTION  OF  BANK- 
BUPirS  ESTATE. 

(B)  Aaatcnmeat,    muA    Title,    Rlarbta,    aad 
Remedtea  of  Tniatee  ta  General. 

i  140.  A  trustee  in  bankruptcy  may  recov- 
er funds  deposited  in  a  bank  by  the  twnkmpt 
for  the  benefit  of  all  the  creditors,  pursuant  to 
an  agreement  between  the  creditors,  including 
the  bank. — Wagner  v.  Citizens'  Bank  &  Trust 
Co.  (Tenn.)  245. 

^F)  Claima    Avainat    aad    Diatrlbntlon    of 
Batate. 

f  326.  Bankr.  Act  July  1,  1898,  c.  541,  { 
68a,  30  Stat  565  (U.  S.  Comp.  St.  1901,  p. 
3450),  held  not  to  enlarge  the  doctrine  of  set- 
ofE.— Wagner  v.  Citizens'  Bank  &  Trust  Co. 
(Tenn.)  245. 

BANKS  AND  BANKING. 

n.  BAITKINO  CORPORATIONS  AND 
ASSOCIATIONS. 

(D)  OlBeeFa  and  Aveata. 

f  54.  Failure  of  directors  of  a  bank  to  per- 
'  form  the  supervisory  duties  required  of  them  by 
Kirby's  Dig.  SS  841,  863,  864,  held  to  render 
them  personally  liable  to  the  creditors  of  the 
bank  for  debts  incurred  during  the  period. — 
Bailey  v.   O'Neal   (Ark.)  503. 


m.  FUNCTIONS  AND  DEALINGS. 

(C)  Depoalta. 

Bight  of  trustee  in  bankruptcy  to  recover  de- 
posit by  bankrupt  for  benefit  of  creditors,  see 
Bankruptcy,  {  140. 

I  134.  A  bank,  dealing  with  a  depositor  as 
trustee,  and  recognizing  funds  standing  in  his 
name  as  trust  funds,  held  not  entitled  to  ap- 
propriate the  same  to  the  payment  of  an  in- 
dividual debt  to  it  of  the  trustee. — Wagner  v. 
Citizens'  Bank  &  Trust  Co.  (Tenn.)  24JK 

{  134.  Deposits  in  a  bank  held  a  trust  fund, 
precluding  the  right  of  set-oS  in  the  funds. — 
Wagner  v.  Citizens'  Bank  &  Trust  Co.  (Tenn.) 
245. 

i  186.  The  relation  of  a  bank  to  its  general 
depositor  is  that  of  debtor  to  the  depositor,  and 
the  bank  holds  a  lien  on  the  general  deposit  to 
secure  repayment  of  the  depositor's  indebted- 
ness.— Wagner  v.  Citizens'  Bank  &  Trust  (>. 
(Tenn.)  245. 

S  136.  A  bank,  dealing  with  a  depositor  as 
trustee,  and  recognizing  funds  standing  in  his 
name  as  trust  funds,  held  not  entitled  to  appro- 

Sriate  the  same  to  the  payment  of  an  individual 
ebt  to  it  of  the  tmstec.— Wagner  v.  Citizens' 
Bank  &  Trust  Co.  (Tenn.)  245. 

I  153.  A  bank  does  not  have  a  lien  on  spe- 
cial deposits,  or  on  money  deposited  for  a  spe- 
cific purpose,  as  for  collateral  security,  or  for 
the  payment  of  a  particular  debt. — Wagner  v. 
Citizens'  Bank  &  Trust  Co.  (Tenn.)  24o. 

(D)  CoUeotiona. 

{  16!f.  A  bank  receiving  a  draft  for  collec- 
tion is  not  the  owner  of  its  proceeds,  but  they 
belong  to  the  drawer,  and  they  are  subject  to 
garnishment.- Hobart  Nat.  Bank  t.  Fordtran 
CTex.  Civ.  App.)  413. 

TV.  NATXONAI.  BANKS. 

Taxation  of,  see  Taxation,  {{  10-12. 

BAR. 

Of  action  by  former  adjudication,  see  Judgment, 


«67a 
Of 


action  by  limitation,  see  Limitatioa  of  Ac- 
tions, i  167. 

BASTARDS. 

TTT-  PB00EED1N08  TTNDEB  BAB- 
TABBY  I.AWS. 

f  19.  Proceedings  to  affiliate  a  bastard,  and 
compel  the  reputed  father  to  aid  in  its  sup- 
port, are  of  a  civil,  and  not  criminal,  nature. 
—Quails  V.  State  (Ark.)  498. 

{  65.  Under  the  statute  making  the  mother 
of  a  bastard  a  competent  witness  in  cases  of 
bastardy,  unless  legally  incompetent,  and  in 
the  absence  of  any  statute  requiring  the  testi- 
mony of  prosecutrix  to  be  corroborated,  the 
jury,  in  proceedings  to  affiliate  a  bastard,  may 
find  that  defendant  is  the  father  of  the  child 
upon  the  sole  testimony  of  the  mother,  provided 
they  believe  it  credible.— Quails  t.  State  (Ark.) 
498. 

S  65.  In  proceedings  to  affiliate  a  bastard, 
and  compel  the  reputed  father  to  aid  in  its  sup- 
port, evidence  held  to  support  a  verdict  finding 
defendant  the  father  of  the  child. — Quails  v. 
State  (Ark.)  498. 

{  70.  Though  280  days  is  recognized  as  the 
usual  period  of  gestation,  yet,  as  the  birth  of 
a  child  is  liable  to  be  accelerated  or  delayed  by 
circumstances,  the  length  of  the  period  is  pure- 
ly a  matter  of  fact  to  lie  decided  upon  all  the 
evidence,  physical  and  moral,  in  each  particular 
case.— Quails  v.  State  (Ark.)  498. 


For  esMS  la  Dec.  Dig.  *  Amer.  Digs.  UV7  to  date  *  Indexes  see  tame  topic  *  section  (i)  NCUBBR 

Digitized  by ' 


/Google 


BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  In- 
surance, a  C94-819. 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  Estot>- 

pel.  S$  63-95. 
Acceptance   of,   as   ground    of    ratification,    see 

Principal  and  Agent,  g§  163-173. 
Acceptance  of,  as  waiver  of  right  to  appeal,  see 

Appeal  and  Brror,  |  154. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  fi  15S-1S4. 

BETTING. 

See  Gaming. 

BIAS. 

Of  witness,  see  Witnesses,  fi  370-377. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Motes. 

BILLS  AND  NOTES. 

I.   BEQinSITES   AlfD   VAUDITT. 

(B)  Form  and   Contents  of  Promissory 
Notes  and  Dnebilla. 

{  34.  An  undated  promissory  note  may  be 
valid  under  either  the  law  merchant  or  under 
Negotiable  Instrument  Law  1905,  p.  243  (Ann. 
St.  1906,  §  4t>.3-l).— Bank  of  Houston  v.  Day 
(Mo.  App.)  756. 

(C)  Execution  and  Delivery. 

g  60.  Under  Negotiable  Instrument  Law 
1905,  pp.  244,  245,  2iQ,  265,  §§  6,  12,  13,  17,  191 
(Ann.  St.  1906,  §§  463-6,  46:i-12,  463-13,  463- 
17,  463-191)  the  original  holder  of  an  undated 
accommodation  note  held  without  authority  to 
postdate  the  note  and  bind  the  accommodation 
indorsers.— Bank  of  Houston  v.  Day  (Mo.  App.) 

75a 

S  60.  The  right  of  the  holder  to  fill  in  the 
blank  date  of  a  note  determined.— Bank  of  Hous- 
ton V.  Day  (Mo.  App.)  756.  > 

§  63.  Certain  notes  for  money  loaned  held 
not  to  constitute  contracts  for  the  payment  of 
money  for  want  of  delivery  to  the  lender.— 
Moms  V.  Butler  (Mo.  App.)  377. 

H.    CONSTBVCTIOH  AND  OPEBATIOir. 

S  120.  A  vendor's  lien  note  held  properly  con- 
strued to  impose  a  joint  and  several  liability  on 
the  makers.— Dolinski  t.  First  Nat.  Bank  (Tex. 
Civ.  App.)  276. 

TV.  NEOOTIABIUTTANDTRANSFEB. 

(A)  Inatrnments  Negrotiable. 

i  162.  Checks  issued  to  employes  payable  in 
merchandise  held  not  negotiable  instruments, 
and  mere  possession  by  a  third  person  raises  no 


(C)  Transfer  'Witliont  Indorsememt. 

I  209.  Holders  of  a  negotiable  note  payable 
to  order,  and  not  indorsed,  would  hold  it,  under 
Laws  1905,  p.  243,  gi  1,  30,  31  (Ann.  St.  1906. 
§§  463-1,  463^0,  463-31),  with  notice  of  what- 
ever equities  the  maker  might  have. — Sublette 
T.  Brewington  (Mo.  App.)  1150. 

V.  BIGHTS  Aim  I.IABIX.ITIES  OIT  IK- 
DOBSEBCENT   OB  TBANSFER. 

(D)  Bona  Fide  Pnreliaaers. 

f  340.  Banks  in  buying  drafts  accented  by  a 
corporation  held  not  charged  with  notice  of  its 
want  of  power  to  make  the  acceptances. — Lake 
Charles  Nat.  Bank  v.  J.  I.  Campbell  Co.  (Tex. 
Civ.  App.)  601. 

I  368.  A  bona  fide  holder  without  notice  of  a 
note  held  entitled  to  enforce  it  notwithstanding 
the  fact  that  the  payee  inserted  an  improper 
date  therein. — Bank  of  Houston  y.  Day  (Mo. 
App.)  756. 

§  368.  A  holder  of  a  commercial  paper  !n 
due  course  within  Negotiable  Instrument  Law 
1905,  p.  245,  g  13  (Ann.  St.  1906,  §  463-13).  de- 
fined.—Bank  of  Houston  V.  Day  (Mo.  App.)  756. 

i  370.  A  failure  of  the  consideration  for 
drafts  as  between  the  drawer  and  dranree 
would  not  affect  the  right  of  a  bona  fide  par- 
chaser  of  the  drafts  for  value  before  maturity. 
without  notice  thereof,  to  recover  thereon 
against  the  drawee. — Smith  Bros.  t.  Flanders 
(Tex.  Civ.  App.)  80. 

g  373.  Where  plaintiff  was  an  innocent 
purchaser  for  value  of  drafts  given  by  defend- 
ant in  payment  for  goods  sold  through  fraud, 
but  obtained  knowledge  of  the  fraud  and  of 
defendant's  refusal  to  pay  for  them  before  ma- 
turity, defendant  could  set  up  the  fraud  as  a 
defense  in  an  action  thereon  by  plaintiff  only 
as  to  such  drafts  as  matured  when  plaintiff 
had  in  its  possession  funds  of  the  drawer  suf- 
ficient to  pay  them.— Johnson  County  Sav. 
Bank  v.  Renfro  (Tex.  Civ.  App.)  37. 

g  373.  Where  the  drawee  when  he  paid 
drafts  was  not  fully  aware  of  the  fraud  in- 
ducing the  sale  of  goods  for  which  they  were 
given,  or,  if  so,  was  then  trying  to  adjust  bis 
differences  with  the  drawer,  the  payment  by 
the  drawee  did  not  preclude  him  from  urging 
the  fraud  as  a  defense  against  one  holding  the 
drafts  at  maturity,  with  knowledge  of  the 
fraud,  acquired  after  transfer,  who  then  had 
sufficient  of  the  drawer's  funds  to  pay  them. — 
Johnson  County  Sav.  Bank  v.  Renfro  (Tex. 
Civ.  App.)  37. 

TUX.  ACTIONS. 

i  443.  That  the  payee  of  a  promissory  not« 
was  also  one  of  the  makers  would  not  prevent 
his  maintaining  an  action  at  law  thereon. — 
O'Day  V.  Sanford   (Mo.  App.)  8. 

g  499.  In  an  action  on  a  note  executed  to  a 
decedent  in  which  defendant  pleaded  payment, 
the  production  by  defendant  of  receipts  for  mon- 
ey advanced,  signed  by  decedent,  would  not  of 
itself  throw  the  burden  of  proving  nonpayment 
on  plaintiff.— Steltemeier  v.  Barrett  (Mo.  Ak>.) 
1095. 

g  537.  In  an  action  on  a  note,  evidence  hM 
sufficient  to  go  to  the  jury  on  the  Question  of 
payment— Nail  t.  First  Nat.  Bank  (Tex.  Cir. 
App.)  268. 

§  538.  In  an  action  on  a  promissory  note,  re- 
quested instructions  held  erroneous  as  attempt- 
ing to  shift  the  burden  of  proof. — Steltemeier  v. 
Barrett  (Mo.  App.)  1093. 


Topics,  dlvlaioDS,  *  lection  (t)  NUMBERS  In  thli  Index.  &  Dec.  *  Amer.  Digs.  *  Reporter  Indaxaa 


Digitized  by 


Google 


INDEX-DIGEST. 


1169 


{  538.  In  an  action  on  a  note  executed  to  a 
decedent  in  wliich  defendant  claimed  payment 
and  produced  receipts,  requested  instructions  by 
defendant  as  to  the  effect  of  tlie  receipts  as  pay- 
ment, etc.,  held  misleading  and  properly  refus- 
ed.—Steltemeier  v.  Barrett  (Mo.  App.)  1095. 

{  538.  In  an  administrator's  action  on  a  note, 
in  which  defendant  pleaded  payment  and  offer- 
ed several  receipts  for  money  advanced  by  dece- 
dent, signed  by  him,  requested  instructions  to 
find  for  defendant,  without  finding  that  the  pay- 
ments receipted  for  were  made  on  account  of  the 
note,  which  was  the  question  in  controversy, 
were  erroneous. — Steltemeier  t.  Barrett  (Mo. 
App.)  1095. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  Execution,  §  273. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 

and  Notes,  §8  340-373. 
Of  lands,  see  Vendor  and  Purchaser,  ${  220-245. 
Of  standing  timber,  see  Logs  and  IjOgging,  {  &. 

BOND  RECORDERS. 

In  cities,  see  Mnnicipal  Corporations,  |  162. 

BONDS. 

Of  scliool  district,  see  Schools  and  School  Dis- 
tricts, I  97. 
Sureties  on  bonds,  see  Principal  and  Surety. 
Taxation  of,  see  i?axation,  §  7. 

Bondt  for  performance  of  duties  of  trutt  or 
office. 
Next  friend  of  infant,  see  Infants,  {  105. 

Bondi  in  judicial  proceedinos. 
See  Appeal  and  Ervot,  U  387,  1232 ;  Bail. 
Appeal  from  justice's  court,  see  Justices  of  the 
Peace,  $  191. 

BOUNDARIES. 

Of  school  district,  see  Schools  and  School  Dis- 
tricts, H  30-41. 

I.  DESCBIPTIOV. 

I  3.  A  marked  line,  referred  to  in  a  deed, 
being  indisputably  established,  the  other  part 
of  the  description  should  be  read  to  harmonize 
with  it— Bentley  t.  Napier  (Ky.)  180. 

{  3.  The  name  of  a  water  coarse  on  which 
land  is  located,  as  a  part  of  the  description  of 
its  boundaries,  is  no  more  conclusive  than  any 
other  part  of  the  description.— Scott  t.  Alpine 
Coal  Co.  (Ky.)  202. 

i  3.  The  original  surveyor's  lines  on  the 
ground  not  referred  to  in  his  field  notes  cannot 
control  calls  in  the  patent  of  the  survey.— 
Goldman  v.  Hadley  (Tex.  Civ.  App.)  282. 

{  3.  Statement  as  to  controlling  calls  In  oat- 
«nt.— Goldman  v.  Hadley  (Tex.  Civ.  App.)  282. 

i  8.  Where  nothing  appears  on  the  face  of 
grants  or  from  testimony  to  indicate  that  any 
other  course  was  observed  in  making  the  sur- 
veys than  true  north  and  south  lines,  and  the 
adoption  of  magnetic  lines  would  lead  to  results 
inconsistent  with  calls  of  one  of  the  grants,  the 
true  north  and  south  lines  should  control. — Bar- 
rera  t.  Guerra  (Tex.  Civ.  App.)  902. 

H.  EVIDENCE,  ASCEBTAINMEXT.  AND 
ESTABUSHICENT. 

{  33.  The  burden  is  on  plaintiff  of  showing 
the  land  in  dispute  to  be  a  part  of  the  tract  own- 
ed by  him  as  alleged,  rather  than  a  part  of  the 


tract  owned  by  defendant.— Thacker  t.  Wilson 
(Tex.  Civ.  App.)  938. 

i  85.  Reputation  ts  to  the  location  of  lines 
and  comers  of  a  survey  is  admissible  as  eri- 
dence.— Scott  t.  Alpine  Coal  Co.  (Ky.)  202. 

i  35.  Testimony-as  to  marks  made  on  ground 
by  the  original  surveyor  held  objectionable, 
where  witness  does  not  show  how  he  knew  they 
were  so  made. — Goldman  v.  Hadley  (Tex.  Civ. 
App.)  282. 

S  35.  A  witness  held  properly  allowed  to  tes- 
tify that  a  survej'or  was  with  him  when  he 
found  a  marked  boundary  line  concerning  which 
he  testified.— Myers  v.  Moody  (Tex.  Civ.  App.) 
920. 

§  35.  In  a  boundary  line  dispute,  a  witness 
could  state  the  fact  of  having  run  a  line  at  a 
certiUn  place  and  time,  whether  he  knew  where 
the  original  line  was  run  or  not. — Myers  T. 
Moody  CTex.  Civ.  App.)  920. 

S  35.  Evidence  of  reputation,  so  far  as  it 
definitely  exists,  is  admissible  to  prove  the  lo- 
cation of  private  boundaries.— Thacker  v.  Wil- 
son (Tex. , Civ.  App.)  938. 

S  37.  Evidence  hdd  to  show  the  location  of 
a  marked  line,  referred  to  in  the  description  in 
a  deed,  was  the  line  intended  by  the  parties. — 
Bentley  v.  Napier  (Ky.)  180. 

f  37.  Evidence  held  to  sustain  a  judgment 
establishin;r  a  boundary  line  between  certain 
surveys. — Myers  v.  Moody  (Tex.  Civ.  App.)  020. 

I  40.  Evidence  as  to  the  boundary  l>etween 
tracts  of  land  held  to  raise  a  question  for  the 
jury.— Thacker  v.  Wilson  (Tex.  Civ.  App.)  938. 

I  46.  An  agreement  between  adjoining  land- 
owners fixing  their  boundary,  executed  either 
by  a  marked  line  or  by  actual  possession,  is  no- 
tice to  all  the  world  of  such  boundary. — Walker 
V.  Comett  (Ky.)  841. 

{  49.  When  the  location  of  a  line  as  actually 
made  by  the  parties  to  a  deed  is  established, 
this  must  control. — Bentley  t.  Napier  (Ky.)  180. 

i  64.  Effect  stated,  where  there  is  a  discrep- 
ancy between  a  tract  of  land  as  located  and 
the  description  in  a  patent. — Scott  y.  Alpine 
Coal  Co.  (Ky.)  202. 

BREACH. 

Of  contract,  see  Contracts,  H  284-322;  Sales, 
ii  150-182;  Vendor  and  Purchaser,  H  129- 
176. 

Of  covenant,  see  Covenants.  SS  94-100. 

Of  warranty,  see  Sales,  H  261-287,  435-442. 

BREACH  OF  MARRIAGE  PROMISE. 

Seduction  under  promise  of  marriage,  see  Sednc- 
tion,  146. 

BREACH  OF  THE  PEACE. 

S  1.  A  policeman  held  to  be  within  the  pro- 
tection of  an  ordinance  making  it  an  offense  to 
disturb  the  peace  of  any  person. — City  of  De 
Soto  V.  Hunter  (Mo.  App.)  1092. 

i  4.  An  indictment  for  breach  of  the  peace 
held  fatally  defective.— Bales  v.  State  (Tex.  Cr. 
App.)  874. 

f  10.  Evidence  in  a  prosecution  for  breach 
of  the  peace  held  sufficient  to  take  the  case  to 
the  jury.— City  of  De  Soto  v.  Hunter  (Mo. 
App.)  1002. 

§  10.  In  a  prosecution  for  breach  of  the 
peace,  whether  the  act  of  accused  amounted  to 
a  breach  of  the  peace  held  to  be  a  question  for 
the  jury.— City  of  De  Soto  v.  Hunter  (Mo. 
App.)  1092. 
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Equitable  relief  to  penoos  in  good  faith  dis- 
counting county  warrant  illegally,  iasned  for 
constructicm  of  bridge,  see  Counties,  {  167. 

i  20.  Although  the  fiscal  court  cannot  dele- 
gate to  an  af^ent  the  discretion  with  which  the 
law  clothes  it,  it  may  after  determining  that 
a  bridge  is  necessary  appoint  a  commiteioner, 
not  a  member  of  the  court,  to  construct  a  bridge 
or  contract  for  its  construction.— Milliken  ▼. 
OeoTge  li.  GUlum  &  Son  (Ky.)  161. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  TSr- 
ror,  §§  755-773;    Criminal  Law,  {  1130. 

BROKERS. 

See  Principal  and  Agent. 

H.  EMPLOYMENT  AND  AITTHOBITT. 

Implied  authority  to  make  sales  on  credit,  see 
Principal  and  Agent,  (§  103,  155k 

J  7.  Evidence  held  to  show  an  employment 
of  plaintiff  as  broker  to  sell  defendant  s  land. — 
Montgomery  t.  Amsler  (Tex.  Civ.  App.)  307. 

i  8.  Evidence,  in  an  action  to  recover  part 
of  a  commission  alleged  to  have  been  earned  for 
assisting  defendant  in  making  a  sale,  held  suffi- 
cient to  sustain  a  verdict  for  plaintiff. — Hand- 
Ian  V.  Miller  (Mo.  App.)  751. 

i  14.  The  word  "amount"  in  a  letter  regard- 
ing the  sale  by  plaintiff,  a  broker,  of  defend- 
ant's land,  reading  "$22,250  your  commission 
$1,112.50,  this  amount  will  buy  the  place,"  held 
to  refer  to  the  total  of  the  two  sums.— Smith  v. 
Fears  (Tex.  Civ.  App.)  433. 

.m.  DITTIES  AND  I.IABII.inES  TO 
PBINOIPAIi. 

f  10.  Where  persons  buy  goods  through  brok- 
ers paying  them  a  specified  brokerage,  any  re- 
bate to  the  brokers  received  from  the  other  par- 
ty should  inure  to  the  buyers. — Plotner  &  Stod- 
dard V.  Markham  Warehouse  &  Elevator  Co. 
(Tex.  Civ.  App.)  443. 

TV.  COMPENSATION  AND   LIEN. 

Inconsistent  conduct  ground  for  equitable  estop- 
pel affecting  right,  see  ESstoppel,  §  63. 

i  44.  Defendant  held  not  entitled  to  with- 
draw authority  to  plaintiff,  a  broker,  to  sell 
land,  after  plaintiff  had  procured  a  purchaser. — 
Montgomery  v.  Amsler  (Tex.  Civ.  App.)  307. 

I  55.  The  owner,  in  absence  of  contract  to 
the  contrary,  may  employ  a  number  of  agents 
to  sell  land,  and  the  agent  who  is  the  procuring 
cause  of  the  sale  is  entitled  to  the  commissions. 
—Smith  &  Sbolars  v.  Fowler  (Tex.  Civ.  App.) 
598. 

S  55.  Appellants,  real  estate  brokers,  held 
the  sole  procuring  cause  of  a  sale,  and  entitled 
to  commissions. — Smith  &  Sholars  v.  Fowler 
(Tex.  Civ.  App.)  598. 

§  50.  A  real  estate  broker  held  not  the  effi- 
cient agent  in  or  the  procuring  cause  of  a  con- 
tract for  the  sale  of  timber,  and  not  entitled 
to  a  commission.— Goff  v.  Hurst  (Ky.)  148. 

I  58.  One  held  not  estopped  to  assert,  against 
a  claim  for  commissions  for  buying  coal  lands, 
that  one  of  the  owners  was  an  "infant,  and  so 
was  not  bound  by  his  contract  of  sale. — Mitchell 
V.  Weddington  (Ky.)  802. 
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S  61.  A  broker  knowing  at  the  time  be  nn- 
dertakes  to  sell  land  of  defects  in  the  title  can- 
not hold  the  owner  responsible  for  the  failure 
of  the  sale  of  a  portion  of  the  land  because  of 
such  defects — Montgomery  v,  Amsler  (Tex-  Cir. 
App.)  307. 

{  63.  On  the  wrongful  refusal  of  defendants 
to  complete  a  land  sale  made  by  plaintiff,  a 
bn^er,  in  accordance  with  his  contract,  they 
became. liable  to  him  in  the  amount  to  trhich 
he  would  have  been  entitled  under  the  contract 
had  they  ratified  the  sale. — Montgomery  v.  Ams- 
ler (Tex.  Civ.  App.)  307. 

▼.  ACTIONS  FOR  COMPENSATION. 

{85.  In  a  broker's  action  for  commissions, 
evidence  that,  to  enable  the  purchasers  to  make 
the  cash  payment  required,  plaintiff  agreed  to 
lend  them  the  amount  of  the  commission  claim- 
ed by  him,  held  admissible  on  the  issue  whether 
plaintiff  was  a  joint  purchaser. — Smith  v.  Fears 
(Tex.  Civ.  AppO  433. 

I  86.  Evidence  held  to  sustain  a  finding  by 
the  jnry_  that  there  was  an  agreement  between 
the  parties  to  divide  commissions. — Handlan  v. 
MiUer  (Mo.  App.)  751. 

S  86.  Evidence,  in  an  action  to  recover  part 
of  a  commission  earned  by  a  sale  of  property. 
held  to  sustain  a  finding  by  the  jury  thkt  plain- 
tiff acted  in  the  particular  transaction  for  him- 
self.—Handlan  V.  Miller  (Mo.  App.)  751. 

{  87.  Where  a  broker  sued  on  his  contract 
for  commissions,  his  damages  were  limited  to 
those  he  sustained  by  the  breach  of  the  eon- 
tract,  and  he  was  not  entitled  to  any  part  of 
the  profits  made  by  defendants  on  a  snbseqnent 
sale  of  the  land. — Montgomery  v.  Amsler  (Tex. 
Civ.  App.)  307. 

{  88.  In  an  action  by  a  land  broker  for  com- 
missions, evidence  held  to  warrant  submitting^ 
to  the  jury  the  question  whether  plaintiff  was 
a  joint  purchaser.— Smith  v.  Fears  flex.  Civ. 
App.)  433. 

VT  RIGHTS,  POWEBS.  AND  t.taj»tt.¥- 
TIES  AS  TO  THIRD  PERSONS. 

Right  of  purchaser  to  enforce  contract  for  sale 
made  without  nnthority  of  agent,  see  Principal 
and  Agent,  {  155. 

BUILDING  RESTRICTIONS. 

Covenants,  see  Ovenants,  i  51. 

BUILDINGS. 

School  buildings,  see  Schools  and  School  Dis- 
tricts, i  67. 

BURDEN  OF  PROOF. 

In  criminal  prosecntions,  see  Homicide,  H  147. 

BURGLARY. 

n.  PROSECUTION  AND  P1TNISHMEHT. 

Evidence  of  acts  of  third  persons  not  brought 
home  to  accused,  see  Criminal  Law,  {  427. 

Evidence  of  other  offenses,  see  Criminal  Law,  f 
369. 

I  31.  Evidence  that  a  search  warrant  had 
been  sued  out,  either  by  the  prosecuting  wit- 
ness or  by  a  third  person,  held  inadmissible.— 
Elkins  V.  State  (Tex.  Cr.  App.)  393. 
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8  46.  Where  the  court  cbarses  as  to  poeses- 
sion  of  recently  stolen  property,  it  must  charge 
that  possession,  to  be  evidence  of  euilt,  must 
be  recent,  personal,  and  exclusive.— Leonard  v. 
State  (Tex.  Cr.  App.)  649. 

CALENDARS. 

Of  causes  for  trial,  see  Trial,  I  11. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title ;  Beformation  of  Instru- 
ments. 

Rescission  of  contmcts,  see  Vendor  and  Pur- 
chaser, {$  108,  105. 

Setting  aside  fraudulent  conveyances,  see  Fraud- 
ulent Conveyances,  K  282,  299. 

Qroundt  for  oancellation  and  oaneellation  or 

resoittion  of  particular  initrumenU 

5y  aot  of  partiea. 

Contracts  for  sale  of  good*,  see  Sales,  ||  04-131. 

Contracts  in  general,  see  Contracts,  {  266. 

XI.  PBOGEIiDIlTOB  AND  BEXJEF. 

$  51.  In  an  action  to  set  aside  a  deed  for 
fraud,  a  charge  on  the  burden  of  proof  held 
erroneous. — Koppe  v.  Koppe  (Tex.  Civ.  App.) 
08. 


CARNAL  KNOWLEDGE. 


See  Rape. 


CARRIERS. 


Judicial  notice  that  railroads  are  engaged  in  in- 
terstate and  intrastate  commerce,  see  Evi- 
dence, 8  20. 

I.    COITTBOI.  AND  BKOTTUkTION  OF 
COMXON  CARRIEBS. 

(A)  In  General. 

J  4.  A  coal  company  constructing  a  switch  to 
its  mine  under  Ky.  St.  1909,  §  815  (Russell's  St. 
i  5352),  held  not  a  common  carrier  in  viola- 
tion of  Const.  8  210.— Straight  Creek  Coal  Min- 
ing Co.  V.  Straight  Cteek  Coal  &  Coke  Co.  (Ky.) 
842. 

n.  CABBIAOE  OF  GOODS. 

(D)  Trnnaporiatlon  nnd  DeltTery  br 
Carrier. 

8  84.  The  duty  of  a  carrier  accepting  freight 
for  transportation  does  not  end  by  merely  car- 
rying the  goods  in  its  cars  to  the  point  of  des- 
tination, but  it  must  deliver  them  at  such  place 
in  or  about  its  station  as  will  enable'  consignee 
to  conveniently  get  them. — Lewis  v.  Louisville 
&  N.  R.  Co.  (Ky.)  184. 

8  92.  Gen.  St.  Kan.  1901,  §8  5278.  52.82, 
place  the  defendant's  property  in  custodia  legis 
from  the  time  of  service  of  notice  of  attach- 
ment upon  the  garnishee,  so  that  a  railroad 
company  ceased  to  hold  defendant's  property  as 
a  carrier  after  service  of  notice  upon  it  in 
garnishment  proceedings, — Letts-Spencer  Grocer 
Co.  V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  10. 

8  93.  A  carrier,  issuing  a  bill  of  lading  in 
favor  of  the  buyer  of  goods,  held  to  act  at  its 
peril  when,  as  carrier  or  warehouseman,  it  di- 
verts the  goods.— F.  H.  Smith  Co.  v.  Louisville 
&  N.  R.  Co.  (Mo.  App.)  342. 

8  94.  Whether  a  buyer  suing  a  carrier  for 
nondelivery  of  goods  had  advanced  money  to  the 
Keller  on  account  of  the  goods  is  a  question  of 
fact  for  the  trial  court  to  determine. — V.  H. 
Smith  Co.  V.  Louisville  &  N.  R.  Co.  (Mo.  App.) 
342. 


(B)  Delar  In  Tranaportatlon  or  DeUverr. 

8  98.  A  claim  for  loss  of  profits  by  being 
compelled  to  stop  an  electric  plant,  because 
the  shaft  nsed  therein  was  broken  en  route  and 
returned  to  the  repair  shop  by  the  express  com- 
pany to  be  repaired  before  it  was  forwarded 
to  the  plant,  held  based  upon  the  owner's  be- 
ing deprived  of  the  use  of  the  shaft,  so  that  the 
cause  of  the  delay  was  immaterial. — Stone  v. 
Adams  Express  Co.   (Ky.)  200. 

8  99.  A  statute  held  to  exonerate  the  carrier 
gamisheed  in  an  action  against  the  shipper  or 
the  consignee  from  liability  for  delay  caused  by 
the  garnishment.— A.  L.  Haase  &  Sons  Fish  Co. 
V.  Merchants'  Despatch  Transp.  Co.  (Mo.  App.) 
362. 

8  104.  One  suing  a  carrier  for  negligent  de- 
lay in  transporting  freight  held  not  to^  make  a 
prima  facie  case  of  negligence  by  certain  proof. 
—A.  C.  L.  Haase  &  Sons  Fish  Co.  v.  Merchants* 
Despatch  Transp.  Co.  (Mo.  App.)  362. 

8  104.  In  an  action  against  a  carrier  for 
mental  anguish  caused  by  delay  in  transporting 
plaintifTs  wife's  body,  certain  evidence  held  in- 
admissible.- Missouri,  K.  &  T.  By.  Co.  of  Texas 
V.  Vandiver  (Tex.  Civ,  App.)  955. 

8  105.  Certain  facts  held  not  to  put  an  ex- 
press company's  agent  upon  notice  as  to  the 
purpose  of  the  machinery  shipped  for  repairs 
so  as  to  make  the  express  company  liable  for 
special  damages  by  loss  of  profits  caused  by 
being  compelled  to  stop  business. — Stone  v. 
Adams  Express  Co.  (Ky.)  200. 

8  105.  Txjss  of  profits  in  being  prevented 
from  running  an  electric  plant  while  a  shaft 
which  was  broken  en  route  was  being  repair- 
ed held  special  damages,  which  could  not  be 
recovered  unless  the  carrier  had  notice  of  the 
use  for  which  the  shaft  was  intended.' — Stone 
V.  Adams  £:xpress  Co.  (Ky.)  200. 

8  105.  A  notice  held  sufficient  to  charge  a 
carrier  with  notice  of  special  damages  by  loss 
of  business  in  case  a  car  of  coke  was  not 
promptly  delivered  to  the  consignee.- Texar- 
kana  &  Ft.  S.  Ry.  Oo.  t.  Neches  Iron  Works 
(Tex.    Civ,    App.)   64. 

8  105.  In  an  action  against'  a  carrier  for 
mental  anguish  caused  by  delay  in  not  carrying 
plaintiffs  wife's  body  on  the  train  upon  which 
plaintiff  was  carried,  recovery  could  not  be 
had  for  mental  anguish  sustained  by  plaintiff's 
daughter  and  sister-in-law  as  a  result  of  the  de- 
lay.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Vandiver  (Tex.  Civ.  App.)  955. 

(F)  Loaa  ol  or  Injnry  to  Gooda. 

8  108.    A  common  carrier  is  an  insurer  of 

freight,  and  can  only  escape  liability  for  loss 
or  damage  by  showing  it  was  caused  by  act  of 
God,  or  the  public  enemy,  or  by  inherent  de- 
fects in  the  goods.— Lewis  v.  Louisville  &  N.  R. 
Co.  (Ky.)  184. 

8  106.  The  carrier  is  responsible  for  goods 
in  its  possession  for  transportation  unless  the 
loss  is  due  to  an  act  of  God,  the  public  enemy, 
an  inherent  defect,  or  negligence  of  the  ship- 
per.—Abbott  Gin  Co.  V.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  284. 

8  113.  Where  goods  intended  for  immediate 
shipment  are  destroyed  in  the  carrier's  posses- 
sion, the  carrier  is  responsible  unless  the  loss 
is  due  to  an  act  of  God,  the  public  enemy,  an 
inherent  defect,  or  negligence  of  the  shipper. — 
Abbott  Gin  Co.  v.  Missouri,  K.  &  T.  Ry.  Co, 
of  Texas  (Tex.  Civ.  App.)  284. 

8  113.  Defendant  railroad  company  held  not 
liable  as  a  carrier  for  the  destruction  of  cotton 
seed  in  certain  storage  houses  on  its  right  of 
way;^  the  seed  not  having  been  accepted  for 
immediate  shipment.— Abbott  Gin  Co.  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  2S4. 
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{  114.  A  carrier  held  to  be  an  insurer  of  the 
safety  of  goods  wlierever  Icept  till  consignee 
has  reasonable  time  to  remoye  them  after  their 
arrival. — ^Lewis  t.  IiOuisTille  &  N.  B.  Co. 
(Ky.)  184. 

S  114.  The  period  of  reasonable  time  for  the 
removal  of  goods  begins  when  the  consignee 
knows,  or  in  the  exercise  of  reasonable  dili- 
gence should  know,  that  they  have  arrived. — 
Lewis  V.  Louisville  &  N.  R.  Co.  (Ky.)  184. 

$  110.  The  flood  on  May  30  and  31,  1903, 
at  the  junction  of  the  Kaw  and  Missouri  rivers, 
held  an  act  of  God,  and  a  carrier  was  not  liable 
for  loss  of  freight  in  such  flood. — Merritt  Cream- 
ery Co.  V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo. 
App.)  322. 

§  119.  Though  defendant  railroad  was  neg- 
ligent in  not  getting  a  car  containing  plaintiffs 
butter  out  of  its  yaras  before  the  destructive  part 
of  an  unprecedented  flood,  it  was  not  liable,  un- 
iess  warned  of  the  approach,  not  merely  of  a 
rise  in  the  river,  but  of  the  flood. — ^Merritt 
Creamery  Co.  ▼.  Atchison,  T.  &  &  F.  Ry.  Co. 
(Mo.  App.)  322. 

{  134.  In  absence  of  proof  that  the  carrier 
received  the  goods  claimed  to  be  lost  and  dam- 
aged, a  judgment  against  him  in  an  action  for 
damages  is  not  sustained  by  evidence. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Cumby  Mercantile 
&  Lumber  Co.  (Tex.  Civ.  App.)  568. 

!135.  The  measure  of  actual  damages  for 
nry  to  a  shaft  while  being  transported,  by 
ling  out  of  the  car  and  breaking,  was  the 
difference  between  the  value  of  the  shaft  be- 
fore and  after  the  damage  to  it— Stone  v. 
Adams  Express  Co.  (Ky.)  200. 

§  136.  Reasonable  time  for  removal  of  goods 
by  a  consignee  and  reasonable  diligeuce  to  in- 
form himself  of  their  arrival  are  in  general 
questions  for  the  jury. — Lewis  v.  Louisville  & 
N.  R.  Co.  (Ky.)  184. 

(H)  Umltatlon  of  Llsbllltr* 

Authority  of  agent  of  owner  of  goods  to  contract 
for  limitation  of  liability,  see  Principal  and 
Agent,  f  lOL 

S  149%.  In  view  of  Const.  (  196,  forbidding 
a  common  carrier  to  contract  for  relief  from  its 
common-law  liability,  a  common  carrier  can- 
not, hj  any  stipulation  in  the  contract  or  bill 
of  lading,  reduce  its  liability  as  an  insurer  of 
the  safety  of  ^oods  till  the  consignee  has  had 
a  reasonable  time  after  their  arrival  in  which 
to  remove  them.— Lewis  v.  Louisville  &  N.  R. 
Co.  (Ky.)  184. 

S  156.  A  shippin^f  contract  construed,  and 
held  to  release  a  claim  of  the  shipper  for  dam- 
ages for  failure  to  furnish  cars. — Freeman  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1. 

S  156.  Certain  proof  held  not  to  show  a 
leakage  within  a  bill  of  lading  relieving  a  car- 
rier from  liability  for  damages  caused  by  leak- 
age.—A.  C.  L.  Ilaase  &  Sons  Fish  Co.  v.  Mer- 
chants' Despatch  Transp.  Co.  (Mo.  App.)  362. 

!  163.  A  recital  in  a  shipping  contract  held 
prima  facie  evidence  that  the  rate  named  there- 
in is  a  reduced  rate,  so  that  the  shipper  has 
the  burden  of  proving  the  contrary.—lrreeman 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  L 

(I)  Conneetins  Carrier*. 

Viight  of  connecting  carrier  to  recovery  over 

against  initial  carrier  for  judgment  wrongful- 
ly recovered  against  it  by  shipper,  see  Indem- 
nity, {  13. 


ic. — A.  \j.  u.  naase  oc  oons  fiisa  vo.  v.    stier- 
chants'  Despatch  Transp.  Co.  (Mo.  App.)  362. 

{  177.  A  connecting  carrier  held  not  liable 
for  damages  occurring  on  the  initial  carrier's 
line,  notwithstanding  Rev.  St.  1S95,  art.  331a. 
—Houston,  R  &  W.  T.  Ry.  Co.  v.  Eastern  Tex- 
as Ry.  Co.  (Tex.  Civ.  App.)  9T2. 

(K)  Diaorlmlnstlon  sad  OverelimrKe* 

S  199.  A  coal  company  held  not  to  discrim- 
inate in  trackage  rates  over  its  switch. — Straieht 
Creek  Coal  Mining  Co.  v.  Straight  Creek  Coal 
&  Coke  Co.  (Ky.)  842. 

8  199.  A  railroad  held  not  to  operate  as 
part  of  its  general  system  the  switch  track  of  a 
coal  company,  so  as  to  be  subject  to  a  charfre  of 
discrimination,  t>ecause  of  the  coal  company's 
trackage  charges  to  others. — Straight  Creek 
Coal  Mining  Co.  T.  Straight  Creek  Coal  to  Coke 
Co.   (Ky.)  842. 

I  200.  The  trackage  charges  of  a  coal  com- 
pany, being  such  as  were  agreed  on  with  the 
parties  using  its  switch  before  it  was  construct- 
ed, may  not  be  complained  of  by  them  as  extor- 
tionate till  it  has  been  paid  its  outlay  for  con- 
struction.—Straight  Creek  Coal  Mining  Co.  t. 
Straight  Creek  Coal  &  Coke  Co.  (Ky.)  842. 

m.  CABBIAOE  OF  UVE   STOCK. 

Validity  of  judgment  in  justice's  court  in  action 
for  injuries,  see  Justices  of  the  Peace,  S  124. 

S  228.  Proof  of  delay  in  the  transportation 
of  live  stock,  unaccompanied  by  proof  that  it 
was  caused  by  negligence,  does  not  prove  the 
negligence  of  the  carrier.— Clark  v.  St.  Joseph 
&  G.  I.  Ry.  Co.  (Mo.  App.)  318. 

S  228.  A  shipper,  suing  a  carrier  for  delay 
in  transporting  live  stock,  has  the  burden  of 
proving  that  the  delay  was  caused  by  the  neg- 
ligence of  the  carrier. — Clark  v.  St.  Joseph  & 
G.  L  Ry.  Co.  (Mo.  App.)  3ia 

{  228.  In  an  action  against  a  carrier  for  neg* 
ligent  delay  in  shipping  cattle,  a  recovery  of 
damages  for  decline  in  the  market  price  held 
not  sustained  by  the  evidence. — Dawson  v. 
Quincy,  O.  &  K.  C.  B.  Co.  (Mo.  App.)  335. 

S  228.  In  an  action  against  a  carrier  for 
negligent  delay  in  shipping  cattle,  an  instruc- 
tion relative  to  the  measure  of  damages  for  losss 
occasioned  by  ttie  stale  appearance  of  the  cat- 
tle held,  erroneous.— Dawson  v.  Quincy,  O.  & 
K.  C.  R.  Co.  (Mo.  App.)  335. 

}  229.  A  shipper  of  cattle  is  entitled  to  re- 
cover compensation  for  the  actual  loss  he  suf- 
fers on  account  of  the  negligent  delay  of  the 
carrier,  which  loss  may  consist  of  depreciation 
in  market  value,  of  loss  in  weight,  and  of  loss 
on  account  of  the  stale  appearance  of  the  an- 
imals.—Dawson  V.  Quincy,  O.  &  K.  G.  R.  Ca 
(Mo.  App.)  335. 

ZV.  CARRIAGE  OF  PA88EirOEB& 

(A)  Relation  Between  Carrier  amd  Paa- 
aencer. 

{  244.  One  riding  on  the  bumper  of  a  crowd- 
ed street  car  held  to  be  a  passenger.— Beaumont 
Traction  Co.  y.  Happ  (Tex.  Civ.  App.)  610. 

(D)  Personal  Inlnrlea. 

Contradictory  instructions  in  action  for,  see 
Trial,  §  243. 

Refreshing  memory  of  witness  in  action  for  loss 
or  injury  to  live  stock  sliipment,  see  Witness- 
es, !  25o. 

Report  by  motorman  as  to  street  car  accident 
as  self-serving  declaration  in  action  for,  sea 
Evidence,  8  271. 
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Requests  for  instractions  in   action  for,   see 

Trial,  i  280. 
Res  gestte  in  action  for,  see  ETidence,  §  123. 

i  280.  Degree  of  care  that  a  street  railway 
company  should  exercise  towards  passengers 
stated.— Gardner  v.  Metropolitan  St.  Ry.  Co. 
(Mo.)   10(58. 

§  280.  A  carrier  held  not  liable  for  an  in- 
jury to  a  stockman  staying  in  the  stock  car 
instead  of  in  the  caboose. — Fusselman  v.  Wa- 
bash R.  Co.  (Mo.  App.)  1137. 

S  282.  The  general  duty  of  a  carrier  to  run 
its  train  with  care  becomes  a  particular  duty 
to  no  one  until  some  person  is  in  a  position  to 
complain. — Fusselman  v.  Wabash  R.  Co.  (Mo. 
App.)  1137. 

f  282.  A  mother,  who  refuses  to  pay  proper 
fare  for  her  son  and  forcibly  resists  his  eviction, 
forfeits  her  rights  as  a  oasseuger  and  is  only 
entitled  to  ordinary  care  by  the  carrier  for  her 
safety.— Williamson  v.  Chicago,  R.  I.  &  6.  Ry. 
Co.  (Tex.  Civ.  App.)  897. 

§  283.  Where  trainmen  were  attacked  and 
the  flagman  in  the  performance  of  his  duty 
while  repelling  the  attack  shot  and  injured  an 
innocent  passenger,  the  carrier  was  liable  if  the 
act  was  wrongful.— Illinois  Cent.  R.  Co.  v. 
Uunterman  (Ky.)  614. 

$  284.  It  is  a  carrier's  duty  to  i>rotect  pas- 
sengers from  unruly  persons. — Illinois  Cent.  R. 
Co.  v.  Gunterman  (Ky.)  514. 

{  287.  Where  an  opening  in  a  train  at  a 
crossing  has  been  made  for  the  passage  of  per- 
sons, the  duty  to  give  warning  before  closing  the 
space  is  not  satisfied  by  merely  ringing  the  en- 
gine bell  or  sounding  the  whistle. — Leuisville  & 
N.  R.  Co.  T.  Smith  (Ky.)  806. 

I  292.  Liability  of  a  street  railway  company 
for  injuries  to  a  passenger  from  negllgeut  con- 
struction of  support  to  a  trolley  wire  stated. — 
Gardner  t.  Metropolitan  St.  Ry.  Co.  (Mo.)  1068. 

S  292.  A  street  railway  company  held  bound 
to  exercise  the  same  care  as  to  equipment  fur- 
nishing the  motive  power  as  it  does  in  furnish- 
ing safe  cars  for  passengers.- Gardner  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.)  IOCS. 

$  205.  Injury  to  a  passenger  while  riding  on 
the  bumper  of  a  crowded  street  car  held  to  be 
the  result  of  the  company'^  negligence. — Beau- 
mont Traction  Co.  v.  Happ  (Tex.  Civ.  App.) 

f  207.  A  carrier  operating  its  train  at  ordi- 
nary speed  is  not  liable  to  a  passenger  thrown 
from  the  back  platform,  on  which  he  was  rid- 
ing, while  the  train  was  on  a  curve.— Craw- 
ford  V.  Louisville  &  N.  R.  Co.  (Ky.)  220. 

§  208.  It  is  the  duty  of  railroads  to  operate 
their  passenger  trains  so  as  to  avoid  unneces- 
sary lurches  that  may  injure  passengers. — 
Flucks  T.  St.  Louis,  I.  M.  &  S.  Ry.  Go.  (Mo. 
App.)  34a 

i  302.  It  is  the  duty  of  a  carrier  to  protect 
its  passengers  while  they  are  alighting  and  un- 
til they  have  a  reasonable  time  to  leave  the 
platform. — Illinois  Cent.  R.  Co.  t.  Gunterman 
Uvy.)  514. 

I  303.  The  measure  of  carrier's  duty  to  pro- 
vide its  passengers  with  means  for  alighting  de- 
fined.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  t. 
Dunbar  (Tex.  Civ.  App.)  574. 

§  304.  A  carrier  must  exercise  ordinary  care 
for  the  safety  on  its  premises  of  a  person  going 
to  a  train  to  meet  a  friend. — Louisville  &  N.  R. 
Co.  V.  Smith  (Ky.)  800. 

§  304.  A  person  going  to  a  train  to  meet  a 
passenger  need  not  wait  until  the  train  actually 
arrives  before  going  to  the  platform,  in  order  to 
avail  himself  of  the  rule  of  law  that  requires  a 


carrier  to  exercise  ordinary  care  for  his  safety. 
—Louisville  &  N.  R.  Co.  ▼.  Smith  (Ky.)  806. 

g  305.  Where  a  conductor,  hearing  a  dis- 
turbance in  a  car,  quieted  the  passengers  caus- 
ing (he  trouble,  bis  failure  to  eject  them  was 
not  the  proximate  cause  of  injury  to  an  inno- 
cent passenger  from  a  renewal  of  the  difficulty. 
—Illinois  Cent.  R.  Co.  t.  Gunterman  (Ky.) 
514. 

§  314.  Complaint,  in  action  by  passenger  for 
injuries,  held  not  demurrable  as  raising  an  in- 
ference of  contributory  negligence. — Beaumont 
Traction  Co.  v.  Happ  (Tex.  Civ.  App.)  610. 

$  31a.  Where  plaintiff  alleged  that  he  was 
injured  on  a  south-bound  car  on  the  west  side 
of  a  viaduct,  he  could  not  recover  upon  proof 
that  he  was  injured  on  a  north-bound  car  on 
the  east  side  of  the  viaduct.— Gardner  t.  Metro- 
politan St.  Ry.  Co.  (Mo.)  1068. 

S  316.  In  a  personal  injury  action  against  a 
carrier  where  the  petition  charges  negligence 
specifically,  the  burden  is  ou  plaintiff  to  prove 
his  case  and  continues  with  him  throughout 
the  trial.— Gardner  v.  Metropolitan  St.  Ry.  Co. 
(Mo.)  1068. 

g  317.  In  an  action  for  injuries  to  a  street 
car  passenger  struck  by  a  cross  beam  near  the 
track  on  a  curve,  evidence  that  one  track  at 
that  place  was  higher  than  the  other  causing  a 
rapidly  moving  car  passing  the  beam  to  lurch, 
throwing  the  car  near  to  the  beam,  was  admis- 
sible on  the  question  of  the  company's  negli- 
gence.— Gardner  v.  Metropolitan  St.  Ry.  Co. 
(Mo.)  106a 

8  317.  A  passenger  Injured  by  the  upsetting 
of  a  step  box  may  siiow  that  step  boxes  had  up- 
set on  other  occasions. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Dunbar  (Tex.  Civ.  App.)  574. 

g  318.  Evidence,Mn  an  action  for  injuries  at 
a  crossing,  held  to  show  that  plaintiff  was  in- 
jured by  defendant's  reckless  disregard  of  its 
duty  to  him.— Louisville  &  N.  R.  Co.  v.  Smith 
(Ky.)  806. 

g  319.  Street  car  men  held  guilty  of  gross 
negligence  authorizing  the  award  of  punitive 
damages  in  an  action  for  injuries  to  a  passenger. 
—Lexington  Ky.  Co.  v.  Johnson  (Ky.)  830. 

g  319.  An  award  of  punitive  damages  in  an 
action  ag^ainst  a  street  railroad  held  not  excess- 
ive.—Lexington  Ry.  Co.  V.  Johnson  (Ky.)  830. 

S  320.  In  an  action  for  injuries  to  a  pas- 
senger from  a  shot  fired  at  a  third  person  by 
the  carrier's  flagman,  evidence  held  to  warrant 
submission  to  the  ju^. — Illinois  Cent.  R.  Co. 
V.  Gunterman  (Ky.)  514. 

g  320.  Whether  sufficient  warning  is  given 
before  closing  the  space  left  for  the  {)assage  of 
persons  between  cars  at  a  crossing  is  a  ques- 
tion for  the  jury. — Louisville  &  N.  It.  Co.  v. 
Smith  (Ky.)  806. 

g  320.  Whether  the  speed  with  which  a  train 
was  run  around  a  curve  was  dangerous  and  neg- 
ligent is  a  question  for  the  jiii"y. — Flucks  v. 
St.  Louis,  I.  M.  &  8.  Ry.  Co.  (Mo.  App.)  348. 

§  320.  Whether  the  prima  facie  case  made 
by  showing  the  derailment  of  a  train  and  the 
consequent  injury  to  a  passenger  was  rebutted 
held  under  the  evidence  for  the  jury.— Interna- 
tional &  G.  N.  R.  0.  V.  Sandlin  (Tex.  Civ. 
App.)  60. 

g  321.  In  an  action  by  a  passenger  for  in-* 
jnry_  from  being  shot,  the  evidence  being  con- 
flicting, the  jury  should  have  been  instructed 
to  find  for  defendant  if  the  shot  was  fired  by 
a  passenger. — Illinois  Cent.  R.  Co.  v.  Gunter- 
man  (Ky.)  514. 

g  321.  In  an  action  against  a  carrier  for 
injury  to  a  passenger  from  being  shot  by  a 
trainman,  instruction  held  erroneous. — Illinois 
Cent.  K.  Co.  v.  Gunterman  (Ky.)  514. 
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road  company. — ^L/exington  Ky.  Co.  t.  Jonnson 
(Ky.)  830. 

§  321.  An  inatniction  assuming  that  the 
operation  of  a  train  aroand  a  curve  "at  an  un- 
usually bigti  rate  of  speed"  was  negligent  held 
erroneous.— Flucks  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  (Mo.  App.)  348. 

S  321.  A  cliarge  that  a  carrier  was  liable  to 
a  passenger  injured  in  alighting,  if  its  failure 
to  provide  a  safe  step  box  was  the  proximate 
cause  of  the  injury,  was  not  erroneous,  though 
the  use  of  the  box  on  a  rough  pavement  was  al- 
leged as  the  proximate  cause. — Missouri,  K.  & 
T.  Ry.  Ck).  of  Texas  v.  Dunbar  (Tex.  CTxv.  App.) 
574. 

i  321.  In  an  action  by  a  passenger  for  the 
misconduct  of  the  conductor,  an  instructiou  as 
to  the  duty  of  the  carrier  to  furnish  courteous 
employ^  held  erroneous.— Texas  &  N.  O.  B< 
(3o.  V.  Marshall  (Tex.  Civ.  App.)  946. 

(B)  Contribntory   NeKliKence  of  Peraon 
Injnred. 

{  331.  A  passenger  on  a  freight  train  did  not 
assume  the  risk  of  any  unusual  and  unnecessary 
jolting,  resulting  from  the  negligence  of  train 
operatives. — Louisville  &  N.  K.  Co.  r.  Camp- 
bell (Ky.)  84& 

f  831.  A  Bto<&man  who  voluntarily  placed 
himself  in  a  place  of  danger  held  negligent, 
though  he  may  not  have  anticipated  danger.— 
Fusselman  r.  Wabash  R.  Co.  (Mo.  App.)  1137. 

i  336.  Where  a  passenger  was  injured  in  a 
collision  while  riding  on  the  bumper  of  a  crowd- 
ed street  car,  held,  that  he  was  not  guilty  of  con- 
tributory negligence,  and  that  his  injury  did  not 
result  from  any  risk  assumed. — Beaumont  Trac- 
tion Co.  V.  Happ  (Tex.  Civ.  App.)  610. 

I  337.  Plaintiff  held  not  guilty  of  such  con- 
tributory negligence  in  crossing  a  railroad  track 
as  to  prevent  his  recovery  for  injuries,  under 
the  laws  in  Alabama  as  to  the  effect  of  con- 
tributory negligence.— Louisville  &  N.  R.  Co.  v. 
Smith  (Ky.)  806. 

i  347.  In  an  action  by  a  street  car  pas- 
senger for  injuries,  evideuce  held  sufficient  to 
go  to  the  jury  on  the  question  of  contributory 
negligence.— Gardner  v.  Metropolitan  St.  Ry. 
Co.  (Mo.)  1068. 

t  347.  Act  of  a  street  car  passenger  in  ridiug 
with  a  portion^  of  his  arm  out  of  a  window  held 
not  negligence  per  se,  preventing  a  recovery. — 
Gardner  v.  Metropolitan  St.  Ry.  Co.  (Mo.) 
1068. 

!  348.  An  instruction  as  to  the  duty  of  de- 
fendant, notwithstanding  plaintiff's  negligence, 
held  proper.- Louisville  &  N.  R.  Co.  v.  Smith 
(Ky.)  806. 

(11^  BJeetioa  of  Paasens«p*  and  latrndera. 

Validity  of  law  providing  for  arrest  without 
warrant  of  disorderly  person  on  train  as  au- 
thorizing unreasonable  search  or  seizure,  see 
Searches  and  Seizures,  g  7. 

g  351.  Ky.  St.  i  806  (Russell's  St  §  5350), 
providing  for  the  ejection  of  disorderly  passen- 
gers from  railroad  trains,  held  valid. — Common- 
•wealth  V.  Marcum  (Ky.)  215. 

i  352.  A  brakeman  on  a  freight  train  has 
no  per  se  authority  to  eject  a  trespasser  there- 
from.—Marcum  V.  Missouri,  K.  &  T.  Ry«  Co. 
(Mo.  App.)  114& 

S  332.  Custom,  with  knowledge  of  defend- 
ant's officers,  for  freight  brakemen  to  eject  tres- 
passers, held  sufficient  to  confer  such  authority 
notwithstanding  the  company's  rules. — Marcum 
V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.  App.)  1148. 


Dy  coal  tnrown  by  the  brakeman  alter  plain- 
tiff had  alighted. — Marcum  y.  Missouri,  K.  & 
T.  Ry.  Co.  (Mo.  App.)  114a 

g  382.  In  an  action  for  ejection  of  a  treR- 
passer  on  a  freight  train,  facts  held  to  justify 
an  instruction  authorizing  the  allowance  of  ex- 
emplary damages. — Marcum  v.  Missonri,  K.  & 
T.  Ry.  Co.  (Mo.  App.)  114a 

§  382.  Evidence  held  insufficient  to  author- 
ize a  verdict  of  $1,250  for  the  ejectment  of  a  fe- 
male passenger  from  a  train.— International  & 
G.  N.  R.  Co.  T.  Hood  (Tex.  Civ.  App.)  569. 

g  384.  In  a  suit  to  recover  for  ejection  of  a 
passenger,  held,  that  there  'n-as  no  material  er- 
ror in  refusing  a  portion  of  a  charge  to  the  ef- 
fect that  she  had  no  right  to  demand  that  the 
train  be  run  beck  to  the  station  to  enable  her 
to  get  a  ticket.— International  &  G.  N.  R.  Co. 
V.  Hood  (Tex.  Civ.  App.)  569. 

CARRYING  WEAPONS. 

See  Weapons. 

CASE  ON  APPEAL. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  gg  547-654. 

CATTLE. 

See  Animals. 

CAUSE  OF  ACTION. 

See  Malicious  Prosecution,  |  Id. 

CENSUS. 

Judicial  notice  of  population  of  cities,  see  Evi- 
dence, g  12. 

Mandamus  to  compel  appointment  of  i>erson  to 
take  school  census,  Bee  Mandamus,  g  76. 

g  9.  The  word  "census,"  as  applied  to  cities, 
defined.- State  ex  rel.  Ryan  v.  Wooten  (Mo. 
App.)   1101. 

CERTAINTY. 

Of  statute  relating  to  physiciant^  licenses,  see 
Physicians  and  Surgeons,  g  2. 

CERTIFICATE 

Certification  of  questions  for  determination 
as  between  particular  appellate  courts,  see 
Courts,  g  231. 

Of  acknowledgment  of  written  instmment,  see 
Acknowledgment,  §  47. 

Of  sale  of  swamp  lands,  see  Public  Lands,  {  61. 

To  deposition,  see  Depositions,  gg  75,  77. 

CERTIORARL 

Authority  of  Supreme  CJourt  to  review  denial  of 
ball  by  trial  court,  see  Courts,  g  207. 

To  bring  up  record  on  appeal,  see  Appeal  and 
Error,  g  659. 

I.  VATXTKE  AND  OKOUITDS. 

g  29.  Where  a  tribunal  had  jurisdiction,  cer- 
tiorari does  not  lie  to  correct  mere  errors. — 
State  ex  rel.  Kelley  v.  Wooten  (Mo.  App.)  1108. 

n.  PBOCEEDIirOB  AHO  DETB&. 
MUTATION. 

g  58.    Evidence  taken  before  the  county  court 

cannot  be  reviewed  on  certiorari. — State  ex  rel. 
Kelley  v.  Wooten  (Mo.  App.)  1103. 
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CHAMPERTY  AND  MAINTENANCE. 

{  4.  Though  a  champertous  agreement  to  sell 
land  is  void  under  the  statutes,  the  cause  of 
action  which  is  the  subject  of  the  champertous 
agreement  is  not  thereby  destroyed.— Keeney  y. 
Waters  {Ky.)  837. 

CHANCERY. 

See  XSqnity. 

CHANGE  OF  VENUE. 

Of  civil  actions,  see  Venae,  (  66. 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  Crim- 
inal Law,  tt  369,  371. 
Of  witness,  see  Witnesses,  U  337-361. 

CHARGE. 

For  transmission  of  telegram,  see  Telegraphs 

and  Telephones,  i  33. 
Of  legacies  on  property  by  will,  see  Wills,  i{ 

821,824. 
To  jury  in  civil  actions,  see  Trial,  H  187-296. 
To  jury,  in  criminal  prosecutions,  see  Criminal 

lAW,  §{  770-823. 

CHAHEL  MORTGAGES. 

See  Pledges. 

Acquiescence  in  making  of  by  third  person  as 
evidence  of  ownership,  see  Evidence,  {  220. 

TV.  SIGHTS  AND  I,IABIX.ITIX!8  OF 
PASTIES. 

{  172.  Klrby's  Dig.  f  5415,  providing  that 
a  chattel  mortgagee,  before  replevying  mort- 
gaged chattels,  shall  deliver  to  the  mortgagor  a 
verified  statement  of  his  account,  held  man- 
datory.—Lawhon  V,  Crow  (Ark.)  999. 

f  172.  Compliance  with  Kirby's  Dig.  |  5415, 
requiring  a  chattel  mortgagee,  before  replevy- 
ing mortgaged  property,  to  deliver  a  verified 
statement  of  the  account  to  the  mortgagor,  held 
not  waived,  where  the  mortgagee  sets  up  the 
noncompliance  in  defense.— Lawhon  y.  Crow 
(Ark.)  999. 

JX.  FORECIiOSUBE. 

f  255.  A  chattel  mortgagee  held  not  to  for^ 
feit  bis  debt  by  failing  to  comply  with  Kirby's 
Dig.  t  5415,  requiring  him  to  give  the  mort- 
gagor a  verified  statement  of  the  account — 
Lawhon  t.  Crow  (Ark.)  999. 

t  265.  Upon  a  sale  under  a  trust  deed  to  se- 
cure notes,  held,  that  the  proceeds  should  be  ap- 
plied first  to  the  costs  of  executing  the  trust, 
and  the  remainder  should  be  appropriated  pro 
rata  in  part  payment  of  both  notes,  being  insuffi- 
cient to  whoUy  pay  both.— Cook  v.  Collins  (Ark.) 
654. 

CHATTELS. 

S«e  Property. 

CHEAT. 

See  False  Pretenses ;  Frand. 

CHECKS. 

See  Bills  and  Notes. 

Pay  checks,  see  Master  and  Servant,  8  79. 


Construction  of  word  in  deed,  see  Deeds,  1 129. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CIRCUMSTANTIAL  EVIDENCE. 

As  to  forgery  of  deed,  see  Deeds,  §  207. 
Instruction  as  to,  see  Criminal  Law,  §  784. 

CITATION. 

See  Process. 

On  appeal,  see  Appeal  and  Error,  $  407. 

CITIES. 

See  Monicipal  Corporations. 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United 

States  courts,  see  Courts,  }  300. 
Eaual  protection   of  laws,  see  Constitutional 

Law,  |{  210-241. 

CITY  HALL 

Exemption  from  taxation,  see  Taxation,  |  217. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  {|  91,  210-241. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  county,  see  Counties,  g  204. 

Against  estate  of  bankrupt,  see  Bankruptcy,  | 
326. 

Against  estate  of  decedent,  see  Executors  and 
Administrators,  {{  221-237. 

Against  insolvent  corporation,  see  Corporations, 
§565. 

To  property  levied  on,  see  Attachment,  (§  287, 
300. 

To  property  subjected  to  garnishment,  see  Gar- 
nishment, 8  200. 

CLERKS  OF  COURTS. 

LJability  for  refusal  to  issue  license  for  sale  of 
liquors,  see  Intoxicating  Liquors,  g  61. 

g  11.  The  clerk  cannot  discriminate  between 
litigants  and  charge  fees  against  one  at  a  high- 
er rate  than  he  would  be  entitled  to  charge 
the  other  if  the  latter  had  been  cast  in  the 
suit.— Wichita  Mill  &  Elevator  Co.  v.  State 
(Tex.  Civ.  App.)  427. 

g  24.  A  clerk  of  court  held  estopped  to  claim 
fees  under  act  March  12,  1901  (Laws  1901,  p. 
24.  c.  21)  g  1,  rather  than  under  section  2.— 
Wichita  Mill  &  Elevator  Co.  v.  State  (Tex.  Civ. 
App.)  427. 

CLOUD  ON  TITLL 

See  Quieting  Title. 

COAL  COMPANIES. 

Companies  building  switch  tracks  as  common 

carriers,  see  Carriers,  g  4. 
Discrimination   in    charges   by   coal   company 

owning  switch  tracks,  see  Carriers,,  g  199. 
Extortionate  charges  by  coal  compaiiy  owning 

switch  tracks,  see  Carriers,  |  200. 
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COLLATERAL  ATTACK. 

On  judgment,  see  Jndgment,  IS  486,  501. 
On  proceeding  to  establiah  highway,  see  High- 
ways, t  63. 

COLLATERAL  SECURITY. 

See  Fledges. 

COLLECTION. 

By  bank,  see  Banks  and  Banking,  |  16S. 
Of  estate  of  decedent,  see  Sxecutors  and  Ad- 
ministrators, S§  148,  150. 
Of  taxes,  see  Taxation,  g§  545,  593. 

COLLISION. 

Jndictal  notice  that  railroads  are  engaged  in  in- 
terstate and  intrastate  commerce,  see  £<Ti- 
dence,  t  20. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  Advise  Pos- 
session. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers. 

I.    POWER    TO    BEOUXATE   IS   OEN- 
ERAIb 

S  10.  Act  Mo.  Feb.  28,  1908  (Laws  1907.  p. 
181);  requiring  railroads  to  fill'  or  block  switch- 
es, frogs,  and  guard  rails,  held  not  to  conflict 
with  Act  Cong.  April  22,  1908  (35  Stat.  05,  c. 
149),  commonly  known  as  the  "employer's  lia- 
bility act."— St.  Louis,  I.  M.  &  S.  K.  Co.  t. 
MeNamare  (AA.)  102. 

i  13.  That  a  railroad  is  engaged  in  inter- 
state commerce  does  not  relieve  it  of  its  obliga- 
tion to  obey  the  state  laws  while  eu^ged  ■  in 
intrastate  commerce. — Shohoney  v.  Quincy,  O. 
&  K.  U.  Ry.  Co.  (Mo.)  1025. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Inqaisition  of  lunacy,  see  Insane  Persons.  {  26. 
To  take  testimony,  see  Depositions. 

COMMISSIONERS. 

Appointment  by  fiscal  cottrt  of  one  of  its  own 
members  as  commissioner  to  do  county  work, 
see  Counties,  §  64. 

Appointment  of  by  fiscal  court  to  construct 
bridge,  see  Bridges,  f  20. 

.     COMMISSIONERS'  COURTS. 

Necessity  of  consent  of,  to  establishment  of 
street  railroad,  see  Street  Railroads,  i  25. 

COMMISSIONS. 

Of  broker,  see  Brokers,  §$  44-63. 
Of  trustee,  see  Trusts,  §  315. 

COMMITMENT. 

On  conviction  of  crime,  see  Criminal  Law,  f 
993. 


COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  U  11-111. 

COMPENSATION. 

For  improvements,  see  ImprovementB,  g  4. 
For  property  taken  for  public  use,  see  Einainent 
Domain,  g§  93-136. 

Of  particular  claatet  of  offlcert  or  other  pertont. 
See  Brokers,  §§  44-63 ;  Clerks  of  Courts,  H  11. 
24;   Judges,  8  22.  •  w    -. 

City  officers,  see  Municipal  Corporations,  {  162. 
Servant,  see  Master  and  Servant,  §{  70-83. 
Trustee,  see  Trusts,  }  316. 

COMPETENCY. 

Of  evidence  in  dvil  actions,  see  Evidence,  | 
151. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Ivaw,  8»  382-392. 

Of  experts  as  witnesses,  see  Evidence,  H  539^. 

Of  expert  witnesses,  see  Criminal  Law,  S  478. 

Of  fellow  servants,  see  Master  and  Servant,  | 
168. 

Of  juror,  see  Jury,  {  95. 

Of  witnesses  in  general,  see  Witnesses,  H  45- 

.     COMPLAINT. 

In  civil  actions,  see  Pleading,  |  72. 
In  criminal  prosecntion,  see  Indictment  and  In- 
formation. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Payment;  Re- 
lease. 

i  5.  Where  the  accounts  of  a  partnership 
were  examined,  and  a  balance  struck,  after  an 
inventory  made  in  the  presence  of  all  the  paiv 
ties,  and  some  $60  was  found  to  be  due  a  part- 
ner as  his  share,  his  offer  to  take  $100  and  re- 
tire from  the  firm  was  an  offer  to  compromise, 
and  not  a  final  settlement. — Dalpine  v.  I<ame 
(Mo.  App.)  77& 

i  19.  A  compromise  will  not  be  disturbed  by 
a  court  of  equity  because  of  a  mistake  either  of 
law  or  fact,  in  absence  of  inequitable  conduct  of 
the  other  party  affecting  the  complaining  party. 
—Dalpine  v.  Lume  (Mo.  App.)  776. 

§  19.  Where  the  accounts  of  a  partnership 
were  examined,  and  a  balance  struck,  after  an 
inventory  made  in  the  presence  of  all  the  pat^ 
ties,  and  some  $60  was  found  to  be  due  a  part- 
ner as  his  share,  his  offer  to  take  $100  and  re- 
tire from  the  firm  cannot  l>e  set  aside  because 
of  any  mistake  in  striking  the  l>alance.— Dalpine 
V.  Lume  (Mo.  App.)  776. 

COMPUTATION. 

Of  interest,  see  Interest,  {  39. 
Of  period  of  limitation,  see  limitation  of  Ac- 
tions, f{  44-127. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

Of  witness,  see  Evidence,  |(  471-COl. 
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CONCLUSIVENESS. 

Of  adjudication,  see  Judgment,  ${  707-743. 

Of  adjudication  ot  lunacy,  see  Insane  Persons, 
J  26. 

Of  certificate  of  acknowledgment,  see  Acknowl- 
edgment, {  55. 

Ot  foreign  Judgment,  me  Judgment,  {  822. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONAL  SALES. 

See  Sales,  t  479. 

CONDITIONS. 

In  eontract$  and  conveyances. 
See  Deeds.  {{  145,  147;  WUls,  f{  639,  641. 

Precedent  to  actiont  or  other  proceedingt. 
By   or  against  execntor  or  administrator,  see 

Executors  and  Administrators,  i  431. 
For  breach  of  contract,  see  Sales,  §  406. 
For  rescission  of  contract,  see  Contracts,  §  266. 
To    recover   mortgaged   chattels,   see   Chattel 

Mortgages,  §  172. 

CONFESSION. 

Admissibility  in  OTidence,  see  Criminal  Law, 
{519. 

CONFIDENTIAL  RELATIONS. 

Disclosnre  of  communications,  see  Witnesses, 

Si  188,  219. 
Of  persons  exchanging  property,  effect  of  fraud, 

see  Exchange  of  Froperty,  i  3. 

CONFIRMATION. 

Of  sale  of  property  of  estate  of  decedent,  see 

libcecutors  and  Administrators,  {  375. 
Of  tax  title,  see  Taxation,  }  80o. 

CONFLICT  OF  LAWS. 

Ab  to  actions  for  causing  death,  see  Death,  {  8. 

As  to  damages,  see  Damages,  i  2. 

As  to  homestead,  see  Homestead,  Ji  2. 

As  to  liability  for  torts,  see  Torts,  §  2. 

As  to  right  of  recovery  for  mental  anguish  for 
negligent  transmission  of  telegram,  see  Tele- 
graphs and  Telephones,  §  27. 

CONNECTING  CARRIERS. 

See  Carriers,  {  177. 

CONSENT. 

Of  female,  see  Rape,  i  13. 

CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  $§  52-71, 

108-139. 
Parol  or  extrinsic  evidence  of,  see  Evidence,  I 

432. 

Of  particular  eUutet  of  contract*. 
See  Deeds,  {  19. 
Grant  of  easement,  see  Easements,  {  12. 

CONSIGNEE 

Of  railroad  car,  liability  for  injuries,  see  Rail- 
roads, I  256. 


CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  Criminal  lAvr,  {  427. 

Restraining  by  injunction,  see  Injunction,  } 
103. 

CONSTABLES. 

See  Sheritb  and  Constables. 

CONSTITUTIONAL  LAW. 

Provitiont  relating  to  particular  lubjectt. 

See  Commerce,  {§  10, 13;  Elections,  }  95 ;  Emi- 
nent Domain,  {§  10,  49;  Jury,  U  10-28;  Tax- 
ation, {  45. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, SS  47-64. 

Special  or  local  laws,  see  Statutes,  S  93. 

Subjects  and  titles  of  statutes,  see  Statutes,  SI 
105-118. 

H.   GONSTRUOTIOK,   OPEBATIOK, 

AND  ENFORCEMENT  OF  CON- 

STITUTIONAI.  PROVISIONS. 

i  46.  Where  a  statute  may  be  sustained  as  a 
local  or  special  law,  the  court  will  not  in- 
quire whether  the  statute,  if  treated  as  a 
feneral  law,  is  unconstitutional. — Cravens  v. 
tate  (Tex.  Or.  App.)  29. 

m.  DISTRIBUTION  OF  OOVERN- 

MENTAI.  POWERS  AND 

FUNCTIONS. 

(A)  IiCBtalatlTe  Poivera  and  Del«vatton 
Tliereof. 

§  62.    Acts    1895, 


g  *y^.  Acts  1S»S,  p.  7U,  c.  M,  amending 
School  Law  (Acts  1873,  p.  41,  c.  25)  §  8, 
relating  to  the  qualifications  of  county  super- 
intendent of  public  schools,  held  not  unconsti- 


tutional, as  delegating  legislative  power  to  the 
ird  of  education.— State  v.  Evans  (Tenn.)  81. 


board 


V.  PERSONAL  ClVn.  AND  POUTI. 
CAI,   RIGHTS. 

i  91.  The  right  under  Const  $  1,  subsec. 
6,  to  petition  the  Legislature  for  a  proper  pur- 
pose includes  the  right  to  lawfully  circulate  a 
petition  and  procure  others  to  sign  it. — Yancey 
V,    Commonwealth    (Ky.)    123. 

TI.  VESTED  RIGHTS. 

§  93.  Act  Nov.  29.  1871  (Laws  2d  Sess.  1871, 
p.  45,  c.  57),  forfeiting  a  location  and  a  snrvey 
on  a  certificate  if  conditions  for  perfecting  title 
be  not  complied  with  in  a  certain  time,  held 
not  retroactive  or  to  impair  the  obligation  of 
contracts  or  vested  rights  in  contravention  of 
Const,  art.  1,  i  16.— Keith  v.  Guediy  (Tex.)  17. 

VH.  OBUOATION  OF  CONTRACTS. 

(B)  CoBtrscta  ot  State*  and  Municipal- 
ities. 

§  123.  Act  Nov.  29,  1871  (Laws  2d  Sess. 
1871,  p.  45,  c.  57),  forfeiting  a  location  and 
a  survey  on  a  certificate  if  conditions  for  per- 
fecting title  be  not  complied  with  in  a  certaiii 
time,  held  not  retroactive  or  to  impair  the  ob- 
ligation of  contracts  or  vested  rights  in  contra- 
vention of  Const  art.  1,  {  16.— Keith  v.  Uuedry 
Crex.)  17. 

(C)  CoBtraeta  of  Individuals  and  Private 
Corporations. 

8  165.  Acts  1901,  p.  248,  c.  141,  held  not 
invalid  as  impairing  the  obligation  of  a  con- 
tract of  insurance.— Snyder  v.  Supreme  Ruler  of 
Fraternal    Mystic    Circle    (Tenn.)    981. 
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(  ivif.  ACl  rnoT.  zu,  IS  11.  {.unwa  ica  aesa. 
1871,  p.  45,  c.  57),  forfeiting  a  location  and 
a  annrey  on  a  certificate  if  conditions  for  per- 
fecting title  be  not  complied  with  in  a  certain 
time,  held  not  retroactive  or  to  impair  the  obli- 
gation of  contracts  or  vested  rights  in  contra- 
vention of  Const,  art.  1,  f  16.— Keith  v.  Onediy 
(Tex.)    17. 

X.  EQUAIi  PROTECTION  OF  XiAVn. 

I  210.  The  word  "person,"  as  used  in  Const. 
Tex.  art.  1,  §  3,  and  Const.  U.  S.  Amend.  14,  { 
1,  prohibiting  states  from  denying  to  any  per- 
son the  equal  protection  of  the  law,  includes  cor- 
porations.— Beaumont  Traction  Co.  v.  State 
CTex.  CiT.  App.)  615,  618. 

{  211.    The  ettect  of  Const  Tex.  art  1,  I  S, 

and  Const.  U.  S.  Amend.  14,  {  1,  prohibiting  the 
states  from  denying  to  any  person  the  equal  pro- 
tection of  the  law,  stated. — Beaumont  Traction 
Co.  T.  State  (Tex.  Civ.  App.)  615,  618. 

I  229.  An  assessment  of  intangible  property 
of  a  railroad  situated  in  a  county  held  vio- 
lative of  Onst.  U.  8.  Amend.  14.— Missouri,  K. 
ic  T.  Ry.  Cio.  of  Texas  v.  Kcme  (Tex.  Civ.  App.) 
421. 

I  241.  Kiiby's  Dig.  §i  6634,  6636,  imposing 
different  penalties  on  railroad  companies  and 
their  agents  for  failure  to  provide  waiting  rooms 
with  wholesome  drinking  water,  was  not  nncon- 
stitntiona]  as  depriving  railroad  companies  of 
the  equal  protection  of  the  laws,— State  v.  St 
Louis  &8.V.R.C0.  (Ark.)  627. 

I  241.  Acts  28th  Leg.  p.  178,  c  112,  {  1,  ap- 
proved April  3,  1903,  making  it  unlawful  for 
corporations  operating  electric  railways  to  op- 
erate the  cars  without  certain  screens,  held  to 
contravene  Const.  Tex.  art.  1,  {  3,  and  Const. 
U.  S.  Amend.  14,  1 1,  relating  to  equal  protection 
of  the  law.— Beaumont  Traction  Co.  T.  State 
(Tex.  Civ.  App.)  615,  618. 

XI.  DUE  PROCESS   OF  IjAW. 

I  801.  Act  Mo.  Feb.  28,  1907  (Laws  1907, 
p.  181)  {  1,  requiring  railroads  to  block  frogs, 
switches,  etc.,  and  depriving  them  of  the  defense 
of  contributory  negligence  in  actions  for  in- 
juries resulting  from  noncompliance  with  the 
act,  held  not  to  deprive  the  railroad  company 
of  its  property  without  due  process  of  law. — 
St  Louis.  I.  M.  &  S.  B.  C!o.  v.  McNamare 
(AA.)  1(S. 

CONSTRUCTION. 

Of  eontraoti,  in$trumenU,  or  judiciai  act*  or 

proceeding*. 
See  Assignments  for  Benefit  of  Creditors,  I  178 ; 

Contracts,  §S  164-176;   Covenants,  H  42-78; 

Deeds,  Si  111-147;    Judgment  8  525:  Sales, 

l§   62-82;    Statutes,   |S   181-225;    Wills,  «g 

439-686. 
Instructions,  see  Trial,  {  296. 
Lease,  see  Landlord  and  Tenant  {  44. 
Note,  see  Bills  and  Notes,  i  120. 

Of  huildingt  or  other  teork*. 

See  Highways,  §  120. 

CONTEST. 

Of  election,  see  Elections,  fi{  273,  305. 

CONTINUANCE. 

In  criminal  prosecution,  see  Criminal  Law,  H 
694-614. 

CONTRACTS. 

Agreements    within    statute    of    frauds,    see 
Frauds,  Statute  of. 


Impairing  obligation,  see  Constitutional  Law, 
Sl  123,  165. 

Operation  and  effect  of  champerty,  see  Cham- 
perty and  Maintenance. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages. 

Operation  and  effect  of  osniy  laws,  see  Usury, 
I  16. 

Parol  or  extrinsic  evidence,  see  Evidence,  H 
406-419. 

Reformation,  see  Reformation  of  Instraments. 

Restraining  performance  or  breach,  see  Injunc- 
tion, I  62. 

Specific  performance,  see  Specific  Performance. 

Subrogation  to  rights  or  remedies  of  creditors, 
see  Subrogation. 

Contracts  of  particular  clatset  of  peraon*. 
See  Insane  Persons,  K  73,  79;    Master  and 
Servant ;  Municipal  Corporations,  H  248,  252, 
362,  364 ;    Schools  and  School  Districts,  |i 
65-79;  Warehousemen. 

Contract*  relating  to  particular  nibjecta. 
See  Boundaries,  {  46;  Interest;  Public  Lauds, 
{  139. 

PartiovHar  dla*i«*  of  empret*  eontraet*. 

See  Bailment:  Bills  and  Notes;  (Covenants; 
Exchanse  of  Property;  Indemnity;  Insur- 
ance; Landlord  and  Tenant;  IJena;  Part- 
nership;  Sales. 

Agency,  see  Principal  and  Agent 

Employment  see  Master  and  Servant 

Mutual  benefit  insurance,  see  Insurance,  |  724. 

Sales  of  realty,  see  Vender  and  Purchaser. 

Separation  agreements,  see  Husband  and  Wife, 
(278. 

Stipulations  in  actions,  see  Stipulations. 

Suretyship,  see  Principal  and  Surety. 

Particular  claite*  of  implied  contract*. 
See  Money  Received ;  Work  and  Labor. 

Particular  mode»  of  ditcharging   contract*. 
See  Accord  and  Satisfaction;   Onnpromise  and 

Settiement;   Payment;   Release. 

I.  REQ17ISITES   ARD  VAIXDITT. 

(B)  Parties,  ProposaUi,  and  Aeeeptamee. 

f  22.  Though  a  subcontractM's  contract  with 
defendant's  agent  was  unilateral  in  the  first  in- 
stance, held  binding;  plaintiff  having  perform- 
ed and  incurred  expenses  under  it — Nicholson 
r.  Acme  Cement  Plaster  Co.  (Ha  App.)  773. 

(C)  Formal  Reanlsltes. 

{  42.  Though  a  contract  is  signed  by  a  ixarty, 
it  is  not  executed  until  delivered. — American 
Copying  Co.  t.  Muleski  (Mo.  App.)  384. 

(D)  Coaslderatloa. 

For  grant  of  easement  see  Basements,  |  12. 

I  52.  The  contract  of  a  subcontractor  with 
defendant's  agent  held  a  binding  contract  sap- 
ported  by  a  valid  consideration. — Nicholson  v. 
Acme  C«nent  Plaster  Co.  (Mo.  App.)  773. 

I  66.  The  contract  of  a  subcontractor  with 
defendant's  agent  held  a  binding  contract;  its 
consideration  being  the  mutual  promises  of  the 
parties. — Nicholson  v.  Acme  (jement  Plaster 
Co.  (Mo.  App.)  773. 

i  71.  Abandonment  of  a  will  contest  keU  sof- 
ficient  consideration  for  a  contract — ^Parxias  v. 
Jewell  (Tex.  Civ.  App.)  399. 

(K)   Valldltr  of  Aasemt. 

I  94.  A  competent  business  man  laboring  un- 
der no  disability  is  bound  by  a  contract  signed 
by  him  without  reading  it. — United  Breeders' 
Co.  V.  Wright  (Mo.  AppO  1105. 
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S  96.  Influence  to  be  exerted  must  not  only 
vxist,  but  there  must  be  proof  that  it  was  ef- 
fectually exerted.— BoichetB  t.  Barckers  (Mo. 
App.)  357. 

{  09.  The  exertion  of  inflnence  and  its  ef- 
fect in  inducing  a  will  or  contract  may  be  shown 
by  circumstances  and  need  not  be  directly  prov- 
ed, but  there  must  be  some  evidence  circum- 
stantial or  direct,  tending  to  prove  the  facts, 
and  not  merely  raising  a  suspicion  of  tbeir  ex- 
istence, or  showing  opportunity  for  exercise  of 
improper  influence  without  showing  that  it  ac- 
tually was  exercised. — Borchers  v.  Barckers 
(Mo.  App.)  357. 

{ -99.  Weakness  of  a  person's  mind  does  not, 
ipso  facto,  prove  he  was  unduly  influenced,  but 
circumatancee  must  be  proved  pointing  to  the 
successful  employment  of  undne  influence  or 
positive  testimony  to  that  effect. — Borchers  t. 
Barckers  (Mo.  App.).357. 

(F)  Jj^gmlltT  of  Object  and  of  Conald- 
eratloBi 

Agreements  in  violation  of  public  land  laws, 
see  Public  lAnds,  (  139. 

{  106.  "Unconscionable"  contract  defined. — 
Wenninger  v.  Mitchell  (Mo.  App.)  1130. 

I  111.  A  contract  of  marriage  brokerage 
AeM  invalid.— Wenninger  v.  Mltcbdl  (Mo.  App.) 
1130. 

i  139.  Parties  to  a  contract  of  marriage  bro- 
kerage held  not  in  pari  delicto,  and  the  party 
paying  a  consideration  under  the  contract  held 
entitled  to  recover  the  same.— Wenninger  v. 
Mitchell  (Mo.  App.)  1130. 

n.  OOHSTRITOTIOK  AKD  OPESA^ 
TION. 

(A)  Geaeral  Rales  of  Conatraotloa. 

{  164.  A  note  and  an  instrument  creating  a 
lien  to  secure  payment  constitute  one  contract, 
and  must  be  construed  together.— Puller  v.  Pryor 
(Tex.  Civ.  App.)  41& 

i  168.  What  is  mutually  understood  and 
agreed  to  by  the  parties  enters  into  and  be- 
comes a  part  of  the  contract.— Postal  Telegraph- 
Cable  Co.  V.  LouisvUie  Cotton  Oil  Co.  (Ky.) 
852. 

{  176.  The  construction  of  an  unambiguous 
and  entire  contract,  pleaded  as  the  basis  of  the 
action,  is  for  the  court.— Meek  v.  Hurst  (Mo.) 
1022. 

m.  MODXFIOATIOH  AND  MEKOER. 

I  247.  Evidence  that  ft  member  of  defend- 
ant's committee  had  agreed  to  set  certain  grade 
stakes  for  plaintiff  in  performing  a  contract 
for  the  construction  of  a  road  held  inadmissible. 
—Palo  Duro  Club  v.  McAlister  (Tex.  Civ.  App.) 
071. 

rV.  BESOX88IOK  AKD  ABAMBON- 
KENT. 

f  266.  Where  a  widow  repudiated  a  contract 
to  permit  defendants  to  nse  certain  land  so 
long  as  they  should  support  her,  defendants, 
having  had  the  nse  of  the  laud  prior  to  the  re- 
pudiation, could  not  claim  the  value  of  their 
services.— Glass  v.  Hampton  (Ky.)  803. 

V.  PERFOBXANOE  OB  BBEAOH. 

Measure  of  damages  for  breach,  aee  Damages, 
§122. 

{  284.  Where  it  is  agreed  between  parties  to 
a  building  contract  that  all  work  shall  be  ex- 
ecuted to  the  satisfaction  of  the  architect,  his 
honest  and  fair  judgment  will  be  binding  on  the 
parties,  and  to  go  tiehind  such  decision  there 
must  be  allegation  and  proof  of  fraud,  collusion, 


or  mistake  upon  his  part.— Kettler  Brass  Mfg. 
Co.  V.  O'NeU  (Tex.  Civ.  App.)  900. 

f  300.  A  contractor  failing  to  complete  a 
building  within  the  agreed  time  held  not  entitled 
to  escape  liability  by  proving  a  certain  fact- 
Smith  v.  Gunn  (Tex.  Civ.  App.)  919. 

{  322.  In  an  action  for  breach  of  contract, 
certain  evidence  held  admissible.- Kettler  Brass 
Mfg.  Co.  V.  O'NeU  (Tex.  Civ.  App.)  900. 

VZ.  AOTIOMS  FOB  BBEAOH. 

Amendment  of  pleading  setting  up  different 
cause  of  action,  see  Pleading,  §  248. 

Measure  of  damages  for  breach,  see  Damages, 
8  122. 

8  334.  A  petition  to  recover  on  a  promise  to 
pay  for  support  of  infants  held  insufficient  in 
not  alleging  consideration.— Funk  v.  Funk  (Ky.) 
511. 

I  342.  In  an  action  on  a  contract,  the  de- 
fense of  illegality  must  be  specially  set  up. — 
American  Copying  Co.  v.  Muleski  (Ma  App.) 
384. 

{  346.  Plaintiff,  who  pleads  performance  of 
a  condition  precedent,  cannot  recover  on  proof 
of  a  waiver  by  defendant  of  such  performance. 
— Dolinski  v.  First  Nat  Bank  (Tex.  Civ.  App.) 
276. 

i  349.  An  owner,  suin^  the  contractor  for 
the  rental  value  of  a  building  because  of  the 
failure  of  the  contractor  to  complete  the  build- 
ing within  the  time  agreed,  Aeld  improperly  re- 
quired to  testify  to  a  certain  fact— Smith  v. 
Gunn  (Tex.  Civ.  App.)  010. 

i  349.  In  an  action  for  the  rental  value  of 
the  building  during  the  time  the  contractor  de- 
layed its  construction,  any  testimony  bearing 
on  the  qnestion  of  rental  value  is  admissible. — 
Smith  V.  Gunn  (Tex.  Civ.  App.)  019. 

i  850.  Evidence  of  a  parol  rescission  of  a 
contract  held  sufficient  to  go  to  the  jury  and  to 
warrant  an  instruction  as  to  its  effect  If  found 
to  have  been  agreed  on.— Eeeney  v.  Waters 
(Ky.)  837. 

CONTRADICTION. 

Of  record,  see  Appeal  and  Error,  §8  663,  664, 
Of  witness,  see  witnesses,  8  410. 

CONTRADICTORY  INSTRUCTIONS. 

See  Trial,  |  243. 

CONTRIBUTION. 

Among  sureties,  see  Principal  and  Surety,  { 
104. 

CONTRIBUTORY  NEGLIGENCE. 

Of  passenger,  see  Carriers,  88  331-348. 
Of  servant,  see  Master  and  Servant,  81  231- 
248. 

CONVERSION. 

Bv  bailee,  see  Bailment,  8  16. 
Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

Oonvet/ance*  ty  or  to  particular  claue»  of 

pertoiu. 

See  Corporations,  88  439,  445;    Guardian  and 

Ward,  88  79-l(K5;   Husband  and  Wife,  8  16; 

Insane  Persons,  8i8  67,  71;  Receivers,  8  139. 
Married  women,  see  Husband  and  Wife,  8  187. 
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Separate  property  of  married  women,  see  Hus- 
band and  Wife,  {  187. 

Particular  claiiet  of  eonoeyancet. 
See  Assignments;    Assignments  for  Benefit  of 
Creditors;  Chattel  Mortgages;  Deeds;  Mort- 
g^ages. 

CONVICTS. 

Pardon,  see  Pardon. 

CORPORATIONS. 

As  persons  witfain  constitutional  gaaran^  of 
equal  protection  of  law,  see  Constitutional 
Law,  is  210,  241. 

Quo  warranto,  see  Quo  Warranto. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  Taxation,  §!  122,  376-406. 

Partieulwr  6la»$et  of  oorporationt. 

See  Municipal  Corporations;  Railroads ;  Street 
Railroads. 

Banks,  see  Banks  and  Banking. 

Insurance  companies,  see  Insurance. 

Telegrapli  and  teieplione  companies,  see  Tele- 
graplis  and  Telephones. 

Water  companies,  see  Waters  and  Water  Cours- 
es, S»  188,  201. 

TV.  CAPITAL,  STOCK,  AKH  DIVI- 
DEHDS. 

Taxation  of,  see  Taxation,  {  122. 

(D)   Tranafer  of  Shares. 

Defenses  by  surety  on  note  given  in  payment 
of  corporate  stock,  see  Principal  and  Surety, 
{  142. 

(B)  Interest,  DlTMcads,  and  New  Stoelc. 

{  152:  Power  of  a  corporation  to  make  inter- 
est or  dividends  on  stock  prior  to  demands  of 
creditors  held  to  depend  on  legislative  grant. 
— Kidd  V.  Puritana  Cereal  Food  Co.  (Mo.  App.) 
784. 

S  155.  Effect  of  guaranteeing  dividends  of  a 
corporation,  stated.— Kidd  y.  Puritana  Cereal 
Food  Co.  (Mo.  App.)  784. 

§  155.  Remedy  to  compel  declaring  of  divi- 
dends on  preferred  shares  held  to  be  m  equity. 
—Kidd  v.  Puritana  Cereal  Food  Co.  (Mo.  App.) 
784. 

i  156.  The  right  of  a  preferred  stockholder 
under  Bums'  Ann.  St.  Ind.  1901,  §|  o064r-o0«8, 
stated.— Kidd  v.  Puritana  Cereal  Food  Co.  (Mo. 
App.)  784. 

i  156.  Power  of  a  corporation  to  confer 
rights  on  preferred  stockholders,  stated. — Kidd 
T.  Puritana  Cereal  Food  Co.  (Mo.  App.)  784. 

{  156.  Principles  to  be  applied  in  determin- 
ing status  of  preferred  stockholders  stated  un- 
der Rev.  St.  1890,  §  4160  (Ann.  St.  1906,  p. 
2252).— Kidd  v.  Puritana  Cereal  Food  Co.  (Mo. 
App.)  784. 

V.  MEMBERS   AND   STOCKHOIAERS. 

(A)  niarbta  and  LtabUltiea  as  to  Cor- 
poration. 

Mandamus  to  enforce  right  of  inspection  of  cor- 
porate books  and  records,  see  Mandamus,  |  3. 

VZ.   OFFICERS  AND  AGENTS. 

(D)  LiabllltT  for   Corporate  Debts  and 
Acts. 

i  349.  Under  Kirby's  Dig.  IS  841.  848.  S.'iO, 
862-864,  the  creditors  of  a  corporation  held  en- 
titled  to  sue  the  directors  thereof,   though   the 


Vn.   CORPORATE  POWERS   AND 
LIABIUTIES. 

(A)  Extent  and  Bxerclse  of  Powera  la 
CSeneral. 

{  388.  If  a  sale  of  a  minor's  land  to  a  corpo- 
ration upon  petition  by  the  guardian  was  other- 
wise valid,  and  the  minors  have  received  the 
consideration  of  the  sale,  they  cannot  assert 
want  of  power  in  the  corporation  to  take  and 
hold  the  land  as  a  ground  for  vacating  the  sale. 
— Ancell  T.  Southern  Illinois  &  M.  Bridge  Co. 
(Mo.)  700. 

(B)  Representation  of  Corporation  bjr  Of- 
llcers  and  Agents. 

{  433.  In  an  action  for  injury  to  plaintiff's 
wife  from  fright  and  humiiiation  caused  by  de- 
fendant's agents  going  upon  plaintiff's  premises 
in  the  nighttime,  where  the  evidence  showed 
that  defendant's  agents  were  guilty  of  trespass, 
held,  that  whether  defendant's  ageuts  were  act- 
ing within  the  line  of  their  duty  should  have 
been  submitted  to  the  jury. — ^Alexander  r.  St. 
Louis  Southwestern  By.  Co.  of  Texas  (Tex. 
Civ.  App.)  572. 

<C)  PropertT  and  Conveyaneea. 

I  439.  Purchaser  of  assets  of  a  corporation 
sold  for  value  and  in  good  faith  held  to  take 
them  discharged  of  any  trust  in  favor  of  the 
creditors  of  the  selling  corporation. — Warren  v. 
Mayer  Fertilizer  &  Junk  Co.  (Mo.  App.)  1087. 

i  445.  In  an  equitable  action  by  a  creditor  of 
a  corporation,  which  bad  transferred  its  assets 
to  another  corporation,  to  subject  the  conveyed 
assets  to  satisfaction  of  his  debt,  held,  that  he 
could  not  assert  a  right  based  upon  a  naked 
legal  obligation  as  against  equities  of  defendant. 
—Warren  v.  Mayer  Fertilizer  &  Junk  Co.  (Mo. 
App.)  1087. 

(E)   Torts. 

§  493.  A  corporation  is  liable  for  an  assault 
authorized  by  it. — Medlin  Milling  Co.  t.  Bout- 
well  (Tex.  Civ.  App.)  442. 

(F)  ClTlI  Actions. 

EiVidence  of  self-serving  declarations,  see  Evi- 
dence, S  271. 
Hearsay  evidence,  see  Evidence,  §  317. 

§  499.  Where,  at  the  time  a  corporation  was 
sued,  it  had  not  failed  to  pay  its  franchise  tax, 
a  condition  precedent  to  its  right  to  do  business 
in  the  state,  it  would  not  be  deprived  of  the 
right  to  defend  the  action  by  afterwards  fail- 
ing to  pay  such  tax.— J.  T.  Stark  Grain  Co. 
V.  Harry  Bros.  Co.  (Tex.  Civ.  App.)  947. 

Vni.  INSOI.VENOT  AND  RECEIVSBS. 

I  542.  Evidence  held  to  show  that  a  corpora- 
tion transferring  its  assets  to  another  corpora- 
tion did  so  in  good  faith  and  for  an  adequate 
consideration.— Warren  v.  Mayer  Fertiliser  & 
Junk  Co.  (Mo.  App.)  1087. 

§  547.  Fact  that  the  claim  of  a  creditor  of  a 
corporation  was  pending  in  the  Supreme  Court 
when  the  corporation  transferred  its  assets  to 
another  company  would  not  prevent  the  claim 
from  being  a  lien  on  the  assets,  if  the  convey- 
ance was  not  in  good  faith  and  for  adequate 
consideration. — Warren  v.  Mayer  Fertilizer  tc 
Junk  Co.  (Mo.  App.)  1087. 

i  665.  As  a  condition  to  participation  in 
assets  of  a  receivership,  held  a  creditor  who  has 
obtained  assets  of  the  insolvent  corporation  in 
receivership  proceedings  in  another  state,  into 
which  all  creditors  were  not  allowed  to  partici- 
pate, may  be  required  to  pay  them  into  court. 
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— liake  Charles  Nat.  Bank  t.  X  I.  Campbell 
Co.  (Tex.  CIt.  App.)  601. 

S  565.  Creditors  of  an  insolvent  corporation 
held  not  estopped  to  claim  to  be  a  creditor,  be- 
cause of  their  action  in  receivership  proceedings 
in  another  state  in  excluding  other  creditors.— 
I^ake  Charles  Nat  Bank  t.  J.  I.  Campbell  Co. 
(Tex.    Civ.    App.)    601. 

Zn.  FOREIGN   COKPORATIONS. 

Verification  of  claim  against  decedent's  estate 
by  foreign  corporation,  see  Executors  and  Ad- 
ministrators,  i  227. 

CORPSE. 

Delay  in  transportation,  see  Carriers,  |  104. 

CORRECTION. 

Of  county  records,  see  Counties,  i  53. 
Of  judgment,  see  Judgment,  §  209. 
Of  record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  |  659. 

CORROBORATION. 

Of  prosecutrix  in  prosecution  for  seduction,  see 
Seduction,  i  46. 

Of  testimony  of  mother  in  affiliation  proceed- 
ings, see  Bastards,  i  65. 

Of  witness  in  general,  see  Witnesses,  {{  31&- 
32a 

COSTS. 

In  snit  for  injunction,  see  Injunction,  |  200. 
Review  of  decisions,  see  Appeal  and  Error,  { 
836. 

X.  NAT1TBE,  OKOUNDS,  AMS  EXTENT 
OF  RIGHT  IN  OE^ERAIi. 

S  51.  Plaintiff,  who  was  not  entitled  to  main- 
tain an  action  at  the  commencement  thereof, 
and  before  filing  an  amended  petition,  is  liable 
for  costs  accruing  before  such  amendment. — City 
of  Columbus  T.  Bank  of  Columbus  (Ky.)  835. 

V.  AMOUNT,   RATE,  AND  ITEMS. 

f  146.  Under  Rev.  St.  1895,  arts.  1421,  2491, 
defendant  against  whom  costs  have  been  ad- 
judged is  liable  for  only  such  amount  of  plain- 
tiff's costs  as  plaintiff  is  primarily  liable  for. — 
Wichita  Mill  &  Elevator  Co.  v.  State  (Tex.  Civ. 
App.)  427. 

VH.  ON  APFEAZ.  OR  ERROR,  AND 

ON  NEW  TRIAI.   OR  MOnON 

THEREFOR. 

t  238.  The  costs  of  an  appeal,  unnecessarily 
taken  after  the  subject-matter  of  the  litigation 
had  been  finally  settled  by  another  tribunal, 
should  be  taxed  against  appellanta.— Xoung  v. 
Boles  (Ark.)  496. 

§  241.  In  trespass  to  try  title,  in  which  de- 
fendant brought  in  as  a  party  his  vendor,  and 
sought  to  recover  on  his  warranty,  the  ques- 
tion of  costs  determined. — Schwarta  t.  Jones 
(Tex.  av.  App.)  956. 

CO-SURETIES. 

See  Principal  and  Surety,  {  194. 

CO-TENANCY. 

See  Tenancy  In  (Common. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 


COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Municipal  Corporations. 

n.  GOVERNMENT  AND  OFFICERS. 

(C)  County   Board. 

Mandamus,  see  Mandamus,  H  79,  167,  176, 
178. 

Parol  or  extrinsic  evidence  of  orders,  see  Evi- 
dence, §§  387,  433. 

f  42.  Neither  a  county  judge  nor  his  son  can 
act  as  members  of  the  fiscal  court  in  fixing  the 
salary  of  the  county  judge. — Grayson  Ciounty  v. 
Rogers  (Ky.)  866. 

I  46.  As  the  county  judge  cannot  also  hold 
the  office  of  supervisor  of  roads,  the  fiscal  court 
has  no  authority  to  make  such  jud^e  an  extra 
allowance  of  salary  as  such  supervisor.— Gray- 
son County  V.  Rogers  (Ky.)  866. 

i  53.  A  mistake  in  the  entry  of  an  order  of 
the  fiscal  court  may  be  corrected  by  that  court 
summarily  during  the  term  at  which  it  was 
made,  or  after  the  term,  on  reasonable  notice 
to  persons  affected.— Grayson  (^unty  y.  Rogers 
(Ky.)  866. 

I  57.  Under  Ky.  St.  U  1835.  1842,  1843 
(Russell's  St.  (i  2971,  2976,  2977),  an  alleged 
error  in  an  order  of  the  fiscal  court  fixing  the 
salary  of  the  county  judge  cannot  lie  shown  in 
a  collateral  action.--Grayson  County  v.  Rogers 
(Ky.)  866. 

(D)  oncers  aad  iLcents. 

{  64.  An  order  of  the  fiscal  court  appointing 
one  of  its  members  a  commissioner  to  build  a 
bridge  wns  void.— Milliken  ▼.  George  L.  <}illam 
&  Son  (Ky.)  151. 

i  85.  Under  Rev.  St.  1899,  ^  10194  (Ann. 
St.  1906,  p.  4629),  a  report  of  a  county  survey- 
or made  in  his  name  by  his  deputy  held  valid. 
—Halter  v.  Leonard  (Mo.)  706. 

m.  PROPERTT,  CONTRACTS,  AND 
UARIX.ITIES. 

(B)  Contracts. 

Sale  of  school  lands,  see  Public  Lands,  (  173. 

rv.    FISCAIi    MANAGEMENT,    P1TBUO 

DEHT,  SECURITIES,  AND 

TAXATION. 

S  155.  The  fiscal  court  held  without  power 
to  order  the  county  treasurer  to  pay  the  coun- 
ty's money  into  the  hands  of  a  third  person,  to 
be  later  paid  out  by  him,  to  satisfy  a  county 
indebtedness  created  by  him. — Milliken  y. 
George  L.  Gillum  &  Son  (Ky.)  151. 

f  167.  A  county  hM  liable  In  equity  for 
money  furnished  on  void  warranto  for  the  con- 
struction of  a  bridge ;  the  bridge  having  been 
accepted  by  the  fiscal  court,  ana  in  use  by  the 
public  since  ite  completion. — Milliken  t.  George 
L  GUIum  &  Son  (Ky.)  151. 

{  167.  ,  A  bridge  commissioner  hdd  liable 
for  the  difference  t>etween  what  plaintiffs  paid 
him  for  void  warrants  of  the  fiscal  court 
for  building  a  bridge  and  the  amount  recovered 
from  the  county. — Milliken  v.  George  L.  Gillum 
&  Son  (Ky.)  151. 

V.  CIJOMS  AGAINST  COUNTY. 

i  204.  An  order  of  the  fiscal  court  allowing 
a  claim  for  building  a  bridge  held  void  for  in- 
definiteness.— Milliken  T.  (ieorge  L.  Gillum  & 

Son  (Ky.)  151. 
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VZ.  ACTIONS. 

Application  of  general   statntes  of  limitation, 
see  limitation  of  Actions,  {  11. 

COUNTY  BOARD. 

See  Gonntiea,  ff  42-57 

COURTS. 

Cletfcs,  see  Clerics  of  Courts. 

Jud|;e8,  see  Judges. 

Justices'  courts,  see  Justices  of  the  Peace. 

Ijeave  of  court'  to  sue  receiver,  see  Receivers,  f 

174. 
Presumptions  as  to  existence  of  court  seals,  see 

Evidence,  i  84. 
Province  of  court  and  jury,  see  Trial,  {{  187- 

194. 
Removal  of  action  from  state  court  to  United 

States  court,  see  Removal  of  Causes. 
Review  of  decisions,  see  Appeal  and  Error. 
Riebt  to  trial  by  jury,  see  Jury,_|8  10-28. 
Trial  by  court  without  jury,  see  Trial,  {|  386- 

396. 

I.  MATUBE,  EXTEHT,  AMD  EXEBOIBE 

OF  jVBisDtarciov  in  OENERAI^ 

f  1.  Jurisdiction  is  the  right  to  hear  and 
determine.— Staples  t.   Shiver  (Ky.)   826. 

{  7.  An  action  for  tort  to  the  person  held 
transitory,  so  that  the  courts  of  one  state  may 
acquire  jurisdiction  of  actions  for  torts  based 
on  acts  or  omissions  done  or  occurring  in  sister 
states— Morgan's  L.  &  T.  R.  ft  S.  S.  Co.  v. 
Street  (Tex.  Civ.  App.)  270. 

g  7.  The  right  of  the  courts  of  one  state  to 
take  jurisdiction  of  causes  of  action  for  torts  to 
tjersoBs  based  on  acts  or  omissions  done  or  oc- 
curring in  sister  states  held  not  affected  by  the 
fact  that  there  is  a  dissimilarity  between  the 
laws  of  the  two  states  as  applicable  to  the  ac- 
tion.—Morgan's  L.  ft  T.  R.  &  S.  S.  Co.  v. 
Street  (Tex.  Civ.  App.)  270. 

$  17.  A  court  of  general  jurisdiction  is  pos- 
sessed of  jurisdiction,  of  the  subject-matter  if  it 
has  jurisdiction  to  hear  and  determine  causes 
of  the  general  class  of  the  one  under  considera- 
tion.—Cook  V.  Spence  (Mo.  App.)  340. 

II.  ESTABLISHlfENT,   ORGANIZA- 
TION, AND  PBOCESURE  IN 
OENEBAI.. 

(A)  Creation  and  Constltntlon,  and  Covrt 
Officers. 

{  48.  While  a  seal  is  not  necessary  to  a 
court  of  record,  the  term  "court  of  record"  im- 
plies that  it  has  a  seal.— Houston  Oil  Co.  of 
Texas  v.  Kimball  (Tex.)  533. 

(O)  Rules  of  Court   and   Condnet  of  Busi- 
ness. 

{  85.  The  rules  of  practice  of  the  Supreme 
Court  apply  to  all  persons,  cases,  and  represen- 
tatives of  clients  alike,  and  must  be  construed 
in  one  case  just  as  they  have  been  or  will  be 
in  another,  irrespective  of  the  case,  the  parties, 
or  their  counsel. — Kolokas  v.  Missouri  Pac.  Ry. 
Co.  (Mo.)  1082. 

(D)  Rules      of      Decision,      Adjudications, 
Opinions,  and  Records. 

{  89.  Where  ruling  precedents  as  to  the 
construction  of  a  statute  are  long  and  definitely 
settled,  and  the  business  of  the  state  has  be- 
come adapted  to  it,  the  construction  will  not 
be  departed  from. — Commonwealth  v.  Louisville 
Gas  Co.  (Ky.)  164. 

§  90.  The  appellate  court  should  be  con- 
trolled by  previous  adjudications  of  the  court 
on  the  same  question.— Scbwalk's  Adm'r  v.  City 
of  Louisville  (Ky.)  800. 


{  91.  The  Court  of  Appeals  is  bonnd  by  a 
decision  of  the  Supreme  Court  in  a  case  where 
the  question  decided  was  in  issue. — O'Day  v. 
Sanford  (Mo.  App.)  3. 

i  91.  The  Court  of  Appeals  must  follow  the 
decisions  of  the  Supreme  Court— Martin  t. 
Bennett  (Mo.  App.)  779. 

{91.  It  is  the  duty  of  the  Court  of  Civil  Ap- 
peals to  follow  rulings  of  the  Suprenae  Coon, 
though  it  might  have  reached  a  different  conclu- 
sion had  the  question  been  presented  as  an  ori«!- 
inal  proposition.— Missouri,  K.  ft  T.  Ky.  Co.  of 
Texas  v.  Graves  (Tex.  Civ.  App.)  458. 

I  95.  The  right  of  recovery  for  injuries  st  a 
railroad  crossing  in  another  state  is,  in  the  ab- 
sence of  a  statutory  provision,  to  be  determined 
by  the  laws  of  that  state  as  declared  by  its  Su- 
preme Court— Louisville  ft  N.  R.  Co.  t.  Smith 
(E7.)806. 

8  116.  A  court  may  amend  its  record  by  a 
nunc  pro  tunc  order  so  as  to  make  it  speak  the 
truth,  but  not  to  make  it  speak  what  it  onght 
to  have  Bp<^en.— Bouldin  t.  JeniiingB  (Ark.^ 
639. 

in.  OOTTBTS   OF  OENBBAI.  OBICI- 
INAI.  JITBISDICTION. 

(B)  Courts  of  Partleuljtr  State*. 

{  124.  Where  the  issue  was  involved  wheth- 
er the  amount  paid  by  plaintiff  was  a  lien  on 
a  lot  when  it  was  conveyed  to  him  by  defend- 
ant, the  circuit  court  had  jurisdiction  of  the 
case,  though  the  amount  involved  was  less  than 
$100.— Naylor  v.  McNair  (Ark.)  662. 

{  154.  The  circuit  court  has  jurisdiction  of 
the  trial  of  a  contest  over  the  offices  of  mayor 
and  alderman;  no  tribunal  being  provided  for 
the  induction  of  these  officers. — Adcock  v.  Hoiik 
(Tenn.)  979. 

V.  OOI7BTS  OF  PROBATE  JURISDIC- 
TION. 

f  202.  An  alleged  affidavit  for  an  appeal  held 
not  properly  sworn  to.— Walker  v.  Noll  (Ark) 

488. 

S  202.  A  motion  to  dismiss  an  appeal  from 
the  probate  to  the  circuit  court  held  a  direct  at- 
tack on  the  order  granting  the  appeal. — Walker 

V.  Noll  (Ark.)  48& 

{  202.  An  appeal  from  the  probate  to  the 
circuit  court  held  not  properly  taken  for  want 
of  presentation  of  a  proper  affidavit,  actioa 
thereon,  and  an  order  granting  the  appeal,  ai 
required  by  Kirby's  Dig.  i  1348. — Walker  v. 
Noll  (Ark.)  488. 

VI.  COURTS  OF  APPEI.IA.TE  JURIS- 

DICTION. 

(A)  Grounds    of    Jurisdiction    In    General. 

f  207.  Const,  art.  7,  $  4.  held  not  to  author- 
ize a  judge  of  the  Supreme  Court  to  issue  cer- 
tiorari to  review  an  order  of  the  trial  court 
denying  bail,  so  that  the  order  of  such  judjK 
granting  bail  was  unauthorized. — Carr  ▼.  State 
(Ark.)  631. 

(B)   Courts  of  Particular   States. 

$  223.  The  Court  of  Appeals  has  jurisdiction 
on  appeal  from  a  judgment  denying  relief  in  a 
suit  to  eujoin  the  enforcement  of  a  void  judg- 
ment for  less  than  $200.— Staples  v.  Shiver 
(Ky.)  82a 

{  231.  An  appeal  in  a  railroad  condemnation 
proceeding  should  be  taken  direct  to  the  Su- 
preme Court  as  involving  title  to  realty.— 
Southern  Missouri  ft  A.  R.  Co.  v.  Wyatt  (Mo.) 
088. 

§  231.  That  the  trial  court  mis-^nstrued  thr 
act  of  Congress  for  the  removal  of  cai;ses  (Act 
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March  3,  1875,  c.  137,  I  2,  18  Stat.  470  [U.  S. 
Comp.  St.  1901,  p.  509]),  or  erroneously  decid- 
ed that  a  defendant  was  not  entitled  to  remove 
the  case  under  the  facts  presented  in  the  peti- 
tion, would  not  draw  into  question  the  validity 
of  the  act  of  Congress,  within  Const,  art.  6.  J 
12,  BO  as  to  give  the  Supreme  Court  jurisdic- 
tion of  the  appeal  from  its  decision. — Schwy- 
hart  V.  Barrett  (Mo.)  1049. 

;  231.  Under  Act  June  12,  1909  (Acts  1909, 
p.  397),  giving  the  Courts  of  Appeals  jurisdic- 
tion of  cases  where  the  amount  in  dispute  does 
not  exceed  $7,500,  construed  in  view  of  other 
provisions,  held,  that  the  "amount  in  dispute" 
should  be  determined  as  of  the  date  the  judg- 
ment was  rendered,  so  that  where  the  amount 
of  a  judgment  appealed  from  was  $7,500,  inter- 
est up  to  the  passage  of  the  act  conld  not  be 
added  to  enable  the  Supreme  Court  to  retain 
jurisdiction  of  the  appeal. — Schwyhart  V.  Bar- 
rett (Mo.)  1049. 

<  231.  A  snit  to  set  aside  a  deed  for  fraud 
had  to  involve  title  to  real  estate,  within  the 
Constitution,  defining  the  jurisdiction  of  the 
Supreme  Court— Schpoeder  v.  Turpin  (Mo. 
App.)  1. 

i  231.  Action  held  to  involve  title  to  real  es- 
tate, and  that  an  appeal  therein  to  the  Court  of 
Appeals  must  be  certified  to  the  Supreme  Court. 
— Long  v.  Green  County  Abstract  &  Loan  Co. 
(Mo.  App.)  3. 

f  246.  Under  Acts  1907,  p.  233,  c.  82.  {  7, 
the  Supreme  Court  held  not  to  have  jurisdiction 
of  a  suit  to  establish  certain  rights  in  a  home- 
stead, as  a  homestead  cannot  exceed  $1,000  in 
value.— Bell  v.  Noe  (Tenn.)  81. 

Vn.  UNITED  STATES   COURTS. 

<B)  Jvrlsdietlom   Dependent   on  Nature   of 
SahJect-BIatter. 

S  289.  Where  a  railroad  company,  while  oper- 
ating its  road  in  Missouri,  violated  a  law  of 
the  state  to  the  injury  of  a  ^rson  therein,  the 
fact  that  it  was  also  engaged  in  interstate  trans- 
portation was  not  material  in  determining  state 
or  federal  jurisdiction. — Shohoney  v.  Quincy,  O. 
&  K.  C.  Ry.  Co.  (Mo.)  1025. 

(O  Jarladletlon     Dependent     on     Cltiaen- 

•Itip,  Realdenee,   or  CItnmeter 

of  Partlea. 

§  300.  A  federal  court  has  no  jurisdiction  of 
a  suit  between  two  citizens  of  the  same  state 
on  a  cause  of  action  arising  within  the  state 
and  under  its  laws. — Shohoney  v.  Quincy,  O.  & 
K.  O.  Ry.  Co.  (Mo.)  1023. 

COVENANTS. 

In  lease,  construction,  see  Landlord  and  Ten- 
ant, i  44. 

n.  CONSTRUCTION  AND   OPERA. 
TION. 

(B)   Covenants  of  Title. 

S  42.  A  vendor,  by  conveying  to  a  remote 
assignee  of  his  purchaser  with  covenant  to  de- 
feud  against  claims  and  liens,  held  not  bound 
to  defend  against  liens  created  by  intermediate 
parties    interested. — Naylor    v.    McNair    (Ark.) 

(C)  Covenants  as  to  Use  of  Real  Property. 

I  61.  Change  in  conditions  held  not  to  pre- 
vent enforcement  of  a  building  restriction,  sub- 
ject to  which  plaintiffs  and  defendants  bought 
lots.— Spahr  v.  Cape  (Mo.  App.)  370. 

(D)  Covenants    Rnnnlnar    vrltli    the    Land. 

§  70.  An  instrument  granting  permission  to 
construct  a  drainage  ditch  through  land  held  a 
mere   license,   revocable  at  the  will  of  the  li- 


censor, and  not  a  covenant  running  with  the 
land.— Williams  v.  Beatty  (Mo.  App.)  323. 

S  74.  A  contract  of  warranty  contained  in  a 
deed  of  real  estate  involves  a  personal  obliga- 
tion on  the  part  of  the  grantor  to  which  the 
grantee  has  a  right,  and  which  cannot  be  de- 
nied him  or  switched  to  another  without  his 
consent.— Smith  v.  Pitts  fTex.  Civ.  App.)  46. 

i  78.  Plaintiffs  who  bought  lots  in  an  addi- 
tion subject  to  a  building  restriction  may  en- 
force it  against  defendants  who  bought  other 
lots  subject  to  like  restriction,  though,  after 
the  sale  to  them,  the  platters  of  the  addition 
abandoned  the  restriction  scheme. — Spahr  v. 
Cape  (Mo.  App.)  379. 

m.  PERFORMANCE  OR  BREACH. 

I  94.  Where  a  vendor  attempts  to  convey 
land  with  a  covenant  for  fee-simple  title  when 
he  has  no  legal  title  whatever,  held,  that  the 
covenantee  may  sue  on  the  covenant  when  he 
has  suffered  substantial  damages,  though  there 
has  been  no  eviction. — Pineland  Mfg.  Co.  v. 
Guardian  Trust  Co.  (Mo.  App.)  1133. 

{  96.  The  existence  of  a  street  assessment 
lien  which  is  valid  against  property  at  the  time 
the  owner  deeds  it,  by  statutory  warranty  deed, 
to  one  having  no  notice  of  the  lien,  is  a  breach 
of  covenant  of  title.— Reia  v.  Bpi)er8on  (Mo. 
App.)  353. 

{  100.  A  covenant  of  title  of  a  grantor,  con- 
veying land  owned  in  part  by  another,  and  while 
the  latter's  title  to  the  other  part  was  maturing 
by  adverse  possession,  held  only  breached  as  to 
the  extent  the  latter  then  owned  the  land. — 
Schwartz  v.  Jones  (Tex.  Civ.  App.)  956. 

IV.  ACTIONS  FOR  BREACH. 

I  116.  In  an  action  for  breach  of  covenant 
of  title,  in  that  there  were  assessment  liens 
against  the  property,  defendant  held  to  have  ad- 
mitted by  his  answer  that  there  was  proper 
service  of  notice  of  the  assessment  on  himself, 
and  hence  a  judgment  declaring  the  assessment 
a  lien  was  properly  admitted  in  evidence. — Reis 
V.  Epperson  (Mo.  App.)  353. 

§  118.  In  an  action  for  breach  of  covenant 
of  title,  an  instruction  placing  the  burden  of 
proof  of  certain  matters  on  plaintiff  held  erro- 
neous.— Reis  V.  Epperson  (Mo.  App.)  353. 

S  132.  Necessary  proceedings  of  a  covenantee, 
after  default  of  covenantor  to  furnish  title 
which  it  covenanted  to  convey,  held  substantial 
damage  which  can  be  recovered  under  the  cov- 
enant.— Pineland  Mfg.  Co.  ▼.  Guardian  Trust 
Co.  (Mo.  App.)  1133. 

S  132.  In  an  action  for  breach  of  a  cove- 
nant to  convey  fee-simple  title,  attorney's  fees 
and  necessary  reasonable  expenses  and  proper 
court  costs  held  allowable.— Pineland  Mfg.  Co. 
V.  Guardian  Trust  Co.  (Mo.  App.)  1133. 

$  IS.'j.  In  an  action  for  breach  of  covenant  of 
title,  instructions  held  to  properly  present  issues 
to  the  jury. — Reis  v.  Epperson  (Mo.  App.)  353. 

COVERTURE. 

See  Husband  and  Wife. 

Affecting  running  of  limitations,  see  Limitation 
of  Actions,  {  73. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  |{  318-410. 

CREDIT. 

Authority  of  agent  to  sell  property  of  principal 
on  credit,  see  Principal  and  Agent,  {  103. 

Effect  of  unauthorized  sale  by  agent  on  credit, 
see  Principal  and  Agent,  §  155. 
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CREDITORS. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;    Fraudulent  Conveyances. 

Of  devisees  or  legatees,  see  Wills,  §  872. 

Remedies  against  surety,  see  Principal  and 
Surety,   {  142. 

Rights  and  remedies  of  surety,  see  Principal 
and  Surety,  {  194. 

Subrogation  to  rights  of  creditor,  see  Subroga- 
tion. 

CRIMINAL  LAW. 

Anthority  of  law  officers  to  take  and  use  photo- 
graphs of  persons  confined  in  jail  on  crim- 
inal charge,  see  Torts,  {  8. 

Bail,  see  Bail,  SS  44-83. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Pardon,  see  Pardon. 

Restraining  criminal  acts  by  injunction,  see  In- 
junction, S  103. 

Restraining  talcing  or  use  of  photographs  of  per- 
sons arrested,  see  Injunction,  {  96. 

Searches  and  seizures,  see  Searches  and  Sei- 
zures. 

Olfemet  hy  particular  clatte*  of  per»on$. 
See  Infants,  {  69. 

Particular  offentei. 

See  Abduction:  Assault  and  Battery,  5J  67,  97 ; 
Breach  of  the  Peace ;  Burglary ;  Embezzle- 
ment; False  Pretenses;  Forgery;  Gaming, 
§  98;  Homicide;  Larceny;  Libel  and  Slan- 
der, {  148;  Malicious  Alischief;  Perjury; 
Rape ;  Robbery ;  Seduction,  {$  45,  46 ;  Tres- 
pass, §§  78,  84. 

Against  liquor  laws,  see  Intoxicating  Liqnors, 
ll  134,  163,  205-239. 

Bastardy,  see  Bastards,  $J  19-70. 

Carrying  weapons,  see  Weapons. 

Offenses  against  election  laws,  see  Elections,  {{ 
311-329. 

Violation  of  stock  law,  see  Animals,  i  57. 

I.  NATURE  AND   ELEMENTS  OF 

OKIME   AND   DEFENSES 

IN   OENEBAZ.. 

I  m.  ReT.  St.  1889,  S  3047  (Ann.  St.  1906, 
p.  1746),  relating  to  the  sale  of  liquors  by  drug- 
gists, held  repealed,  not  merely  suspended,  by 
the  adoption  of  prohibition  under  the  local  op- 
tion law,  so  that  one  violating  its  provisions  pri- 
or to  such  adoption  was  subject  to  conviction 
thereafter  under  section  2392  (page  1466).— 
State  T.  Tuller  (Mo.  App.)  313. 

V.  VENUE. 
(A)  Place  of  BrlnslnK  Froseeotlon. 

Amendment  of  statute  relating  to,  see  Statutes, 

«  13a 
Subject  and  title  of  statute   relating  to,  see 

Statutes,  i  118. 

VZ.  LIMITATION  OF  PBOSEOUTIONS. 

I  157.  One  charged  with  a  misdemeanor 
may,  as  a  general  rule,  be  convicted  for  any 
violation  occurring  witliin  two  years  prior  to 
the  return  of  the  indictment. — Matthews  t. 
State  (Tex.  Cr.  App.)  544. 

VII.  FORMER  JEOPARDY. 

S  165.  "What  constitutes  legal  jeopardy"  de- 
fined.—State  v.  Keating  (Mo.)  699. 


FIDAVIT,  WARRANT,  EXAMI- 
NATION, COMMITMENT,  AND 
SUMMARY  TRIAX. 

{  206.  Since  the  act  securing  the  right  to  a 
preliminary  examination  did  not  become  effect- 
ive until  July  14,  1907,  accused  was  not  en- 
titled to  a  preliminary  examination  in  a  prose- 
cution for  larceny  nnder  an  information  filed 
April  1,  1907.— State  v.  Payne  (Mo.)  1062. 

IX.   ARRAIGNMENT  AND  PLEAS.  AND 
NOLLE   PROSEQUI   OR  DISCON- 
TINUANCE. 

I  278.  Pleas  in  abatement  ar»  founded  on 
some  defect  apparent  on  the  face  of  the  indict- 
ment, or  on  some  matter  outside  the  record 
roing  to  the  inBiifficienov  of  the  indictment. — 
State  T.  Firey  (Mo.)  1007 ;  Same  v.  Chambers 
(Mo.)  1008;    Same  v.  Miller,  Id. 

f  278.  Certain  matter  held  properly  pleaded 
in  abatement  of  an  indictment. — State  v.  Firey 
(Mo.)  1007;  Same  t.  Chambers  (Mo.)  IOCS; 
Same  r.  Miller,  Id. 

X.  .EVIDENCE. 

In  particular  criminal  proiecution$. 

See  Abduction,  §  12;  Burglary,  §  37;  False 
Pretenses,  |S  41,  48;  Forgery,  {  44;  Gam- 
ing, $  98;  Homicide,  §§  147-254;  Larceny, 
ii  44-59;  Rape,  |S  40-51;  Robbery,  i  24; 
Seduction,  {  45. 

For  carrying  weapons,  see  Weapons,  {  17. 

For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  H  226-238. 

For  violation  of  election  laws,  see  Elections,  { 
329. 

(A)  Judicial     Notice,     Presamptioma,     and 

Borden   of   Proof. 

S  304.  The  court  knows  judicially  that  a  giri 
jnst  over  12  years  of  age  could  not  marry  in 
Texas ;  14  years  being  the  youngest  age  at 
which  a  marriage  could  occur. — Munger  t.  State 
(Tex.  Cr.  App.)  874. 

J  304.  The  court  knows  judicially  that  in 
Texas  a  marriage  l>etween  a  white  man  and 
negro  woman  could  not  he  had. — Munger  v. 
State  (Tex.  Cr.  App.)  874. 

I  311.  Declarations  made  b^  a  patient  in  an 
insane  hospital  held  presumptively  incompetent. 
—State  V.  Vaughn  (Mo.)  677. 

(B)  Facts  In  I»aiie  and  Relevant  to  lasnea, 

and  Res  Gestce. 

S  338.  In  a  criminal  prosecution,  evidence  as 
to  why  another  person  was  not  also  indicted  for 
the  offense  was  irrelevant — Zachary  v.  State 
(Tex.  Cr.  App.)  263. 

S  364.  A  statement  by  accused,  just  prior  to 
his  disturbance  of  a  religious  assembly,  held  ad- 
missible as  res  gestie. — Boyd  v.  State  (Tex.  Cr. 
App.)  393. 

§  364.  Evidence  in  a  prosecution  for  vio- 
lating the  local  option  law  held  not  admissible 
as  part  of  the  res  gestae.— Haney  v.  State  (Tex. 
Cr.  App.)  34. 

{  366.  Declarations  made  by  a  patient  in  an 
insane  hospital  held  presumptively  incompe- 
tent.— State  v.  Vaughn  (Mo.)  677. 

(C)  other  Offenses,  and  Character  of  Ae> 

cased. 

{  369.  In  a  prosecution  for  violating  the 
local  option  law,  requiring  defendant  to  testify 
to  former  convictions  held  error. — Haney  v. 
State  (Tex.  Cr.  App.)  34. 
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{  368.  In  a  burglary  case,  evidence  of  the 
identification  of  goods  in  accused's  possession 
by  third  persons  as  belonging  to  them  held  in- 
admissible.—Elkins  T.  State  (Tex.  Cr.  App.)  393. 

i  371.  In  a  prosecution  under  Rev.  St.  1809, 
I  2213  (Ann.  St.  1906,  p.  1410),  for  fraudu- 
lently obtaining  money  by  means  of  a  worth- 
less check,  held  that  evidence  of  defendant's  per- 
petrating, or  undertaking  to  perpetrate,  similar 
frauds  on  others  was  competent. — State  v.  Wil- 
son (Mo.)  701. 

(D)  Hatertallty  and   Competencr  la  Cten* 
eral. 

!  382.  The  complaint  and  affidavit,  made  by 
the  prosecuting  witness  before  a  justice  of  the 
peace,  held  properly  excluded,  in  absence  of  any 
tendency  to  prove  or  disprove  any  of  the  is- 
sues involved,  or  to  contradict  or  impeach  any 
■witness.— State  v.  Wilson  (Mo.)  701. 

S  390.  Prosecuting  witness,  in  a  prosecution 
for  aggravated  assault,  held  entitled  on  direct 
examination  to  explain  why  she  had  not  inform- 
ed on  accused  to  his  wife. — Ferguson  v.  State 
(Tex.  Cr.  App.)  551. 

S  392.  The  county  attorney  may,  to  explain 
■why  the  prosecutor  is  not  called,  prove  that 
prosecutor  is  insane.— Evans  v.  State  (Tex.  Ci. 
App.)  392. 

<E)  Beat  sikdi   Secondary  and   Demonstra- 
tive EiTldence. 

S  404.  A  rope  found  around  the  neck  of  de- 
ceased held  admissible.— State  t.  Wilson  (Mo.) 
671. 

<F)  Adrntaalona,    Deelarattoaa,    and    Hear- 
say. 

i  413.  In  a  prosecution  for  swindling,  evi- 
dence of  a  declaration  b^  defendant  to  his  moth- 
er, while  in  jail  after  his  arrest,  held  inadmissi- 
ble, as  self-serving.— Glover  v.  State  (Tex.  Cr. 
App.)  396. 

{  418.  In  a  prosecution  for  swindling,  evi- 
dence of  a  statement  by  defendant's  mother  to 
bim,  after  his  arrest,  held  inadmissible.— Glo- 
ver V.  State  (Tex.  Cr.  App.)  396. 

i§  419,  420.  In  a  rape  case,  testimony  of 
prosecutrix's  mother  as  to  whether,  before  the 
alleged  intercourse  with  accused,  she  did  not 
hear  that  the  school  trustees  were  threatening 
to  expel  prosecutrix  for  immoral  conduct,  was 
properly  excluded  as  hearsay. — ^Zachary  v.  State 
(Tex.  Cr.  App.)   263. 

(O)  Aeta  and  Declarattona  of  Oonaplratora 
and  Codefendanta. 

I  427.  Evidence  of  acts  of  third  persons  as 
to  carrying  property  from  the  burglarized  house 
and  secreting  it,  not  brought  home  to  accused, 
was  inadmissible. — Elkins  v.  State  (Tex.  Cr. 
App.)  393. 

(I)   Opinion  B-vldenee. 

g  478.  A  witness  held  competent  to  testify 
-which  one  of  the  bullet  wounds  on  the  body  of 
decedent  was  the  place  of  entry.— Welch  v. 
State  (Tex.  Cr.  App.)  880. 

§  494.  Evidence  as  to  handwriting  held  in- 
sufficient to  support  a  conviction  of  forgery,  un- 
der Code  Cr.  Troc.  189,").  art.  794.— Brooks  v. 
State  (Tex.  Cr.  App.)  386. 

<J)  Teatimony  of  Aeeompllcea  and   Code- 
fendanta. 

§  508.  That  an  accomplice  not  jointly  prose- 
cuted with  the  defendant  is  a  competent  witness 
for  the  state  is  clearly  settled  undpr  Rev.  St. 
1899.  S  4680  (Ann.  St.  1900,  p.  2549).-State 
T.  Shelton  (JIo.)  732. 


I  508.  Any  inducements  held  ont  to  an  ac- 
complice and  the  fact  that  he  admitted  that  he 
was  an  accomplice  are  questions  which  affect 
only  his  credibility  and  the  weight  of  his  tes- 
timony, which  are  matters  for  the  jury's  con- 
sideration, and  do  not  affect  his  competency. — 
State  V.  Shelton  (Mo.)  732. 

(K)  Confeaalons. 

S  519.  If  there  is  no  improper  conduct  of 
officers,  or  any  flattery  of  hope,  promise  of 
immunity,  or  use  of  threats,  to  induce  confes- 
sions, they  are  voluntary,  and  are  admissible. — 
State  V.  Wilson  (Mo.)  671. 

f  519.  In  a  criminal  case,  evidence  of  a  con- 
versation between  accused  and  officers  who  aft- 
erward had  him  arrested  held  admissible,  though 
such  officers  testified  that  they  would  not  have 
permitted  accused  to  leave,  had  he  attempted 
to  do  BO. — Martin  v.  State  (Tex.  Cr.  App.)  558. 

(BI)  'WelKbt  and  Sufflclency. 

In  particular  criminal  protecutiont. 

See  Abduction,  §  12;  False  Pretenses.  §  49; 
Forgery,  i  44;  Gaming.  |  98;  Homicide,  Sf 
234-254;  Larceny,  §S  55,  59;  Rape,  g  51; 
Bobbery,  {  24;    Seduction,  g  45. 

For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  §  236. 

For  violation  of  election  laws,  see  BSections,  i 
329. 

g  561.  The  guilt  of  accused  must  be  estab- 
lished by  evidence  beyond  a  reasonable  doubt. 
— Sprouse  v.  Commonwealth  (Ky.)  134. 

g  564.  Evidence  held  to  show  that  accused 
unlawfully  sold  liquor  in  the  county  in  which 
the  indictment  was  found. — Matthews  v.  State 
(Tex.  Cp.  App.)  544. 

XX.  TIME    OF    TRIAL    AND    COMTIN- 
1TANCE. 

g  575.  One  convicted  at  a  term  of  the  county 
court  fixed  by  commissioner's  court,  as  a'lthor- 
ixod  by  Const  art.  5,  g  29,  cannot  complain 
of  the  failure  of  the  county  court  to  hold  a 
term  every  month  for  criminal  business,  as  re- 
quired by  section  17. — Matthews  v.  State  (Tex. 
(Jr.  App.)  544. 

g  .')94.  The  denial  of  an  application  for  a 
continuance  for  absence  of  a  witness  held  er- 
roneous.— Mason  v.  State  (Tex.  Cr.  App.)  871. 

g  595.  In  a  prosecution  for  assault  to  mur- 
der, held  error  to  deny  a  first  application  for  a 
continuance  to  enable  accused  to  procure  ab- 
sent witness. — Cameron  v.  State  (Tex.  Cr.  App.) 
870. 

g  596.  A  continuance  for  absent  testimony 
is  properly  refused,  where  such  testimony  could 
only  be  used  to  impeach  a  state's  witness. — 
Gee  V.  State  (Tex.  Cr.  App.)  23. 

g  598.  A  motion  for  a  continuance  held  in- 
sufficient.—McRae  V.  State  (Ark.)  479. 

g  598.  A  sufficient  excuse  for  want  of  dili- 
gence in  obtaining  testimony,  for  absence  of 
which  continuance  is  sought,  held  shown. — 
Richardson  v.  State  (Tex.  Cr.  App.)  560. 

g  509.  In  a  prosecution  for  violating  the 
local  option  law,  held  error  to  deny  an  applica- 
tion for  continuance  to  enable  accused  to  pro- 
cure two  witnesses  who  would  deny  the  testi- 
mony of  the  state's  witness. — Rankin  v.  State 
(Tex.  Cr.  App.)  25. 

g  003.  An  application  for  a  continuance  for 
the  want  of  certain  witnesses,  which  did  not  .^iet 
out  what  facts  it  was  exix'<'ted  would  be  testi- 
fied to  by  them,  was  properly  refused.— Zachary 
V.  State  rr«c.  Cr.  App.)  263. 
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{  614.  A  continuance  held  erroneously  re- 
fused—Elkins  T.  State  (Tex.  Cr.  App.)  393. 

XH.  TRIAI^ 

In  particular  criminal  proiecutiont. 

See  Breach  of  the  Peace,  §  10;  Burglary,  |  46^ 
False  Pretenses,  %  52;  Homicide,  K  2»5^10; 
Larceny,  §§  68-77;  Perjury,  g  37;  Rape,  I 
59. 

For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  {  239. 

(A)  Prellmlnarir  ProeeedtnK*> 

§  628.  Accused  held  to  be  in  no  position  to 
complain  of  indorsement  of  names  of  witnesses 
on  the  information  after  the  case  had  been 
called  for  trial,  where  there  was  no  suggestion 
of  surprise  or  application  for  a  continuance. — 
State  V.  Wilson  (Mo.)  671. 

(C)  Reception  of  ESr-tdenee. 

S  666.  The  county  attorney  may  put  any  wit- 
ness on  the  stand  he  sees  fit,  and  he  need  not 
call  the  prosecutor  as  a  witness. — Erans  v.  State 
(Tex.  Cr.  App.)  392. 

I  670.  Where  the  court  was  not  Informed  as 
to  what  a  witne.«!S  would  testify  to  in  response 
to  a  question  objected  to,  there  was  no  error  in 
sustaining  the  objection.— Welch  t.  State  (Tex. 
Cr.  App.)  880. 

{  673.  In  a  prosecution  for  unlawfully  carry- 
ing a  weapon,  a  requested  charge  held  errone- 
ously refused. — Benjamin  t.  State  (Tex.  Cr. 
App.)  542. 

§  678.  In  a  prosecution  for  rape,  the  state 
may  be  required  to  elect  on  which  of  several 
instances  of  intercourse  it  will  rely  for  a  con- 
yiction. — Bader  v.  State  (Tex.  Cr.  App.)  555. 

J  681.  The  state  held  authorized  to  prove  by 
a  witness  the  position  of  the  body  of  decedent, 
without  first  showing  that  it  had  not  been  dis- 
turbed.—Welch  v.  State  (Tex.  Cr.  App.)  880. 

(D)   Objection*    to    Evidence,    Motion*    to 
Strike  Ont,  and  Bxoeption*. 

J!  696.  A  motion  to  exclude  all  of  the  testi- 
mony of  a  witness  is  properly  overruled  if  a 
part  of  it  is  competent — Nichols  v.  State  (Ark.) 
300.3. 

(B)   Ararnment*    and    Conduct'  of   Coansel. 

(  715.  On  a  trial  for  assault  with  intent  to 
kill,  accused  held  not  prejudiced  by  certain  ar- 
gument of  the  state's  attorney. — Derrick  v.  State 
(Ark.)  506. 

i  721.  Questions  asked  accused  on  cross-ex- 
amination held  not  open  to  the  objection  that 
they  alluded  to  the  failure  of  accused  to  testify 
or  make  any  statement  at  the  examining  trial. 
—Welch  v.  State  (Tex.  Cr.  App.)  880. 

8  729.  The  conduct  of  the  state's  attorney 
in  the  examination  of  a  witness  held  not  ground 
for  reversal,  in  view  of  the  instructions  of  the 
court.— Welch  v.  State  (Tex.  Cr.  App.)  880. 

J  730.  Argument  of  the  state's  attorney  con- 
cerning certain  contradictory  statements  of  wit- 
nesses held  not  error.— Ferguson  v.  State  (Ark.) 
236. 

§  730.  The  error  of  the  prosecuting  attor- 
ney in  his  argument  to  the  ]nry  held  obvinted 
by  the  charge  of  the  court.— Craft  v.  State 
(Tex.  Cr.  App.)  547. 

il  730.  Under  Code  Cr.  Proc.  1895,  art.  770, 
held,  that  it  was  reversible  error  to  ask  de- 
fendant whether  he  testified  on  a  former  trial. 
—Brown  v.   State  (Tex.  Cr.  App.)  565. 

(F*)  Province   of  Conrt  and  Jnry  In   Oen- 
eral. 

In  particular  criminal  protecutiont. 
See  Breach  of  the  Peace,  {  10;    Larceny,  {  68. 


{  737.  The  jury  are  the  exclusive  iadgea  of 
the  facts  proved.— Roberts  v.  State  {Tex.  Cr, 
App.)  388. 

§  739.  Where  there  was  no  evidence  thai  the 
conviction  pleaded  in  bar  was  final,  or  whether 
an  appeal  had  been  taken  therein,  or  a  moiion 
for  new  trial  therein  granted,  the  court  properly 
refused  to  submit  the  issue,  notwithstanding 
Code  Cr.  Proc.  189.},  art.  750.— Lindley  v.  State 
(Tex.  Cr.  App.)  873. 

{  739.  Where  the  conviction  relied  on  in  bar 
is  no  defense,  the  evidence  and  plea  of  former 
conviction  may  be  disregarded ;  but,  where  there 
is  any  view  of  the  evidence  under  which  the 
plea  amounts  to  a  bar,  the  issue  must  be  sub- 
mitted.—Lindley  V.  State  (Tex.  Cr.  App.)  873. 

§  741.  In  a  prosecution  for  eeduction,  the 
jury  held  to  be  judges  of  the  weight  of  the  cor- 
roborating evidence.— Nichols  v.  State  (Ark.< 
1003. 

§  741.  It  is  only  where  there  is  no  evidence 
tending  to  connect  accused  with  the  commis- 
sion of  the  crime  that  the  court  is  warranted 
in  taking  the  case  from  the  jury. — Spencer  v. 
Commonwealth  (Ky.)  800. 

{  741.  It  is  the  exclusive  province  of  the 
jury  to  determine  the  weight  of  testimony  in- 
troduced both  by  the  state  and  defendant.- 
State  V.  Shelton  (Mo.)  732. 

S  741.  Where  the  evidence  tended  to  prove 
every  material  fact  necessary  to  conviction,  re- 
quested instructions  in  the  nature  of  demurrers 
to  the  evidence  were  properly  refused. — State  v. 
Payne  (Mo.)  1062. 

S  741.  It  is  the  province  of  the  court  to  pass 
on  the  question  whether  the  state's  evidence  has 
enough  probative  force  to  raise  an  issue  of  fact. 
—State  V.  Claybaugh  (Mo.  App.)  S19. 

S  742.  In  a  prosecution  for  robbery,  the  jury 
held  to  have  the  right  to  accept  the  identifica- 
tion of  defendant  by  the  prosecuting  witnesses 
as  against  that  of  accused  and  his  witnesses. 
— Wynn  v.  Commonwealth  (Ky.)  516. 

{  742.  The  jury  are  the  exclusive  jndges  of 
the  credibility  of  witnesses. — Roberts  v.  State 
(Tex.  Cr.  App.)  388. 

8  7o5V^.  In  declaring  the  law  on  any  sub- 
ject, the  court  should  not  comment  on  the  facts. 
—State  V.  Shelton  (Mo.)  732. 

{  761.  In  the  absence  of  evidence  as  to  pos- 
session of  recently  stolen  property,  a  charge 
thereon  is  erroneous  as  assuming  a  fact. — 
Leonard  v.  State  (Tex.  Cr.  App.)  549. 

§§  763,  764.  Instmction  that  there  was  evi- 
dence "tending"  to  impeach  witnesses  held  on 
the  weight  of  evidence.— McCleary  v.  State  (Tex. 
Cr.  App.)  26. 

1$  763,  764.  An  instruction  on  a  trial  for 
theft  held  erroneous,  as  on  the  weight  of  the 
evidence.— Lee  v.  State  (Tex.  Cr.  App.)  389. 

IS  763,  764.  In  a  prosecution  for  theft  of  cot- 
ton in  the  open  boll  by  a  lessee  from  his  lessor, 
an  instruction  which  was  on  the  weight  of  the 
evidence  held  erroneous. — Gipson  v.  State  (Tex 
Or.  App.)  557. 

(O)   NecessttT',   Reqalsltea,  and   SnIBelener 
of  Inatmetlona. 

In  particular  criminal  protecutiont. 

See  Burglary,  g  46;  False  Pretenses,  g  52; 
Homfcide,  §§  295-310;  Larceny,  |{  70-77; 
Perjury,  S  37;    Rape,  {  59. 

For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  %  239. 

§  770.  There  was  no  error  in  an  instmction 
which  fully  covered  the  charge  in  the  informa- 
tion, and  required  the  jury  to  find  every  essen- 
tial fact  necessary  to  constitute  the  offense- 
State  V.  Wilson  (Mo.)  701. 
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S  T70.  In  a  prosecution  for  assault  to  mur- 
der a  child,  held  error  to  refuse  to  charge  on 
a  certain  theory.— Martin  v.  State  (Tex.  Cr. 
App.)  558. 

$  T70.  In  support  of  the  presumption  of  in- 
nocence, every  -theoi?  of  the  crime  which  the 
evidence  suggests  should  be  charged,  upon  ac- 
cused's request.— Martin  v.  State  (Tex.  Cr. 
App.)  558. 

S  772.  On  a  trial  for  violating  the  local  op- 
tion law,  an  instruction  held  not  subject  to  the 
criticism  that  it  did  not  correctly  state  the  law 
as  to  the  time  within  which  accused  might  or 
might  not  be  convicted.— Matthews  v.  State 
(Tex.  Cr.  App.)  544. 

i  775.  An  instruction  -as  to  an  alibi  held  to 
sufficiently  cover  the  defense. — State  y.  Shelton 
(Mo.)  732. 

$  775.  In  a  prosecution  for  carrying  a  pistol, 
refusal  of  accused's  request  on  alibi  held  error. 
— Schaper  v.  State  (Tex.  Cr.  App.)  257. 

f  778.  An  instruction,  fully  covering  the  pre- 
sumption of  innocence,  and  informing  the  jury 
that  the  burden  of  proof  rests  on  the  state,  is 
proper.— State  v.  Wilson  (Mo.)  701. 

{  778.  A  charge  hdd  to  correctly  instruct  as 
to  the  presumption  of  innocence. — Flonmoy  v. 
State  (Tex.  Cr.  App.)  26. 

i  780.  An  instruction  as  to  the  testimony  of 
an  accomplice  held  to  substantially  accord  with 
the  uniform  rulings  of  the  Supreme  Court. — 
State  V.  Shelton  (Mo.)  732. 

f  784.  It  is  only  when  a  conviction  is  sought 
on  circumstantial  evidence  alone  that  it  js  nec- 
essary to  charge  on  the  weight  of  such  evidence. 
—State  v.  Hubbard  (Mo.)  694. 

I  784.  An  Instruction  as  to  circumstantial 
evidence  held  to  have  declared  the  law  substan- 
tially in  harmony  with  holdings  of  the  Supreme 
Court.— State  v.  Shelton  (Mo.)  732. 

§  785.  An  instruction  as  to  the  credibility  of 
witnesses  and  the  weight  of  testimony  held  suf- 
ficient.—State  V.  Shelton  (Mo.)  732. 

I  786.  In  a  murder  case,  held  that  the  jury 
were  properly  instructed  as  to  statementa  by 
defendant— State  v.  Wilson  (Mo.)  701. 

{  787.  An  instruction  in  a  misdemeanor  case, 
that  the  jury  could  nbt  ute  as  a  fact  against 
accused  that  he  failed  to  testify  in  his  own  be- 
half, was  proper. — Matthews  v.  State  (Tex.  Cr. 
App.)  544. 

I  789.  An  instruction,  requiring  the  jury  to 
find  defendant's  guilt  beyond  a  reasonable  doubt, 
and  directing  them  in  the  usual  manner  that, 
if  they  entertain  such  a  doubt,  they  should  give 
him  the  benefit  of  it,  is  proper.- State  v.  Wil- 
son (Mo.)  701. 

{  789.  A  charge  hdd  to  correctly  instruct  as 
to  reasonable  doubt— Floumoy  v.  State  (Tex. 
Cr.  App.)  26. 

{  811.  In  declaring  the  law  on  any  subject, 
the  court  should  not  call  the  jury's  attention 
especially  to  particular  facte  developed  in  the 
testimony.— State  v.  Shelton  (Mo.)  732. 

{  811.  The  manner  and  means  of  inducing 
an  accomplice  to  testify  with  a  view  to  a  light- 
er punishment  are  matters  for  argument  to  the 
jury,  but  it  would  be  error  to  point  out  those 
facts,  and  tell  the  jury  to  specially  consider 
them  in  weighing  his  testimony.— State  t.  Shel- 
ton (Mo.)  732. 

{  814.  In  a  prosecution  for  swindling,  a  re- 
quested instruction  that  the  state  was  l>ound  to 
prove  certain  facts,  which  were  undisputed,  be- 
yond a  reasonable  doubt,  held  properly  refused. 
—Glover  v.  State  (Tex.  Cr.  App.)  396. 

{  823.  On  a  trial  for  assault  with  intent  to 
kill,  an  instruction  held  not  misleading  in  view 


of  other  instmctions.- Derridc  t.  State  (Arlc.) 
506. 

(11)  Reqneata    for    Inatraetlona. 

S  825.  Where  accused  requested  a  charge  on 
manslaughter,  which  was  given  as  asked,  and 
requested  no  other  on  that  subject,  and  saved 
no  exceptions  to  the  failure  of  the  court  to  in- 
struct more  fully  on  that  degree  of  defense,  he 
could  not  complain.— State  v.  Linn  (Mo.)  679. 

§  829.  Where  the  charge  given  covers  the 
rights  of  accused,  and  states  the  law  as  fully 
and  favorably  to  him  as  he  could  ask,  it  is  not 
error  to  refuse  other  charges,  though  correct  in 
law.— State  v.  Linn  (Mo.)  679. 

§  829.  A  requested  instruction  covered  by 
those  given  held  properly  refused.— State  v. 
Fleetwood  (Mo.)  696;  Same  t.  Payne  (Mo.) 
1062. 

I  829.  An  Instruction  as  to  the  testimony  of 
an  accomplice  held  sufficient  to  cover  a  request- 
ed instruction.— State  v.  Shelton  (Mo.)  732. 

S  830.  Accused  requesting  an  instruction 
submitting  an  issue  must  request  a  correct  in- 
struction.— Jackson  v.  State  (Ark.)  101. 

§  830.  In  a  prosecution  ander  an  indictment 
for  theft  and  for  fraudulently  receiving  stolen 
property,  held,  that  a  special  instruction  re- 
guested  by  defendant  should,  at  least  in  sub- 
stance, have  been  given.— Eubanks  t.  State 
(Tex.  Cr.  App.)  35. 

i  830.  In  a  prosecution  for  theft,  under  Pen. 
Code  1895,  art.  869.  a  request  to  charge,  though 
erroneous,  held  sufficient  to  call  the  court's  at- 
tention to  ita  omission  to  require  the  jury  to 
find  the  value  of  the  property  taken,  etc. — John- 
son T.  State  (Tex.  Cr.  App.)  877. 

(K)  Verdlet. 

In  prosecntion  for  assault  and  battery,  see  As- 
sault and  Battery,  f  97. 

XXa.  MOTIONS  FOR   NEW   TBIAI. 
AICD   IN  AKKE8T. 

I  921.  Where  there  was  no  exception  to  the 
admission  of  evidence,  the  question  cannot  be 
raised  on  motion  for  a  new  trial. — ^Batte  t. 
State  (Tex.  Cr.  App.)  561. 

{  925.  A  certain  showing  held  not  ground  for 
setting  aside  the  verdict  in  a  criminal  case. — 
State  V.  Linn  (Mo.)  679. 

S  941.  Certain  newly  discovered  evidence 
held  merely  cumulative,  and  not  gronnd  for  a 
new  trial.— Roberto  v.  State  (Tex.  Cr.  App.) 
388. 

f  967.  Jurors  speak  through  their  verdict, 
and  cannot  violate  secrets  of  the  jury  room  and 
tell  of  partiality  or  misconduct  that  transpired 
there,  nor  speak  of  methods  which  induced  to 
produce  the  verdict.— State  v.  Linn  (Mo.)  679. 

S  958.  An  affidavit  on  the  subject  of  newlv 
discovered  evidence  must  be  supported  by  oath 
of  the  accused  and  affidavits  of  the  proposed 
witnesses,  and  an  affidavit  by  counsel  is  insuffi- 
cient—State T.  Wilson  (Mo.)  671. 

XIV.  JUDOMENT.   SENTENCE,  AND 
FINAI.   COMMITMENT. 

Right  to  correct  sentence  on  habeas  corpus  pro- 
ceedings to  obtain  discharge,  see  Habeas  Cor- 
pus, i  109. 

Suspension  of  sentence  as  constituting  a  parole, 
see  Pardon,  {  7. 

{  993.  A  conrt  held  to  have  no  power,  where 
its  judgment  of  conviction  has  partly  been  com- 
plied with,  to  revise  it,  and  substitute  therefor 
an  entirely  new  judgment,  at  least  at  a  sub- 
sequent term. — Ex  parte  Cornwall  (Mo.)  666. 
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ZV.  APPEAI.  AMD  ERBOB,  AXS 
CEKTIOBABI. 

(A)  Form    of    Remedy,    Jarladtctton,    aad 

Rtvlit  of  ReTlevr. 

i  1024.  The  state  cannot  appeal  from  a  judg- 
ment for  accused,  unless  a  right  of  appeal  is  giv- 
en by  statute— State  v.  Craig  (Mo.)  1008; 
Same  v.  Smith  (Mo.)  1007;  Same  t.  Ballard, 
Id.;  Same  v.  Geier,  Id.;  Same  t.  Chambers 
(Mo.)  1008;   Same  t.  Miller,  Id. 

S  1024.  Under  Rev.  St.  1809,  H  2708,  2709 
(Ann.  St.  1906,  pp.  1592,  1593),  the  state  can- 
not appeal  from  a  judgment  overruling  a  de- 
murrer to  a  plea  in  abatement  of  the  indict- 
ment, based  upon  matters  dehors  the  fare  of 
the  indictment.— State  v.  Craig  (Mo.)  1000; 
Same  v.  Smith  (Mo.)  1007;  Same  v.  Ballard, 
Id. ;  game  ▼.  Geier,  Id. ;  Same  t.  Chambers 
(Mo.)  1008 ;   Same  v.  Miller,  Id. 

(B)  Preaentatlon  and  Reservation  In  I.OTr- 

er  Conrt  of  Ground*  of  Review. 

§  1033.  To  take  advantage,  on  appeal,  of  in- 
sufficient proof  of  venue,  there  must'  have  been 
a  contest  over  it  in  the  trial  court,  except  where 
the  issue  is  fought  out  on  the  trial  as  to  whether 
the  offense  was  in,  the  county  where  the  venue 
was  laid.— Munger  v.  State  (Tex.  Cr.  App.)  874. 

{  1037.  An  assignment  of  error  as  to  improp- 
er argument  is  not  before  the  court  for  review, 
in  absence  of  the  proper  preservation  of  objec- 
tions and  exceptions  to  the  court's  action  on 
objections  during  the  argument. — State  v.  Wil- 
son (Mo.)  671. 

i  1038.  Statement  of  what  must  be  done 
in  the  trial  court,  that  a  charge  in  a  misde- 
meanor case  may  be  reviewed  for  omissions 
therein.— Durham  v.  State  (Tex.  Cr.  App,)  553, 

S  1043.  An  objection  to  evidence  to  be  con- 
sidered on  appeal  should  at  least  briefly  indicate 
some  reason  therefor. — State  v.  Wilson  (Mo.) 
701. 

§  1044.  Objections  that  the  indictment  was 
found  without  evidence,  and  that  the  names 
of  registration  oflBcers  were  not  indorsed  there- 
on, could  not  be  raised  for  the  first  time  on 
appeal.— State  v.  Tiernan  (Mo.)  728. 

i  1051.  To  take  advantage,  on  appeal,  of  in- 
sufficient proof  of  venue,  the  matter  must  be 
preserved  by  bill  of  exceptions,  except  where 
the  issue  is  fought  out  on  the  trial  as  to  wheth- 
er the  offense  was  in  the  county  where  the  venue 
was  laid,  when  it  will  be  noticed  without  bill  of 
exceptions.— Munger  v.  State  (Tex.  Cr.  App.) 
874.  ' 

{  1056.  Criticism  of  a  charge  made  In  the 
briefon  appeal  cannot  be  considered,  when  not 
mentioned  on  the  motion  for  new  trial,  nor 
presented  by  exceptions  on  the  trial.— Floumoy 
V.  State  (Tex.  Cr.  App.)  26. 

§  1064.  The  action  of  the  trial  court  in  in- 
cluding evidence  not  being  preserved  by  the 
motion  for  new  trial,  held,  it  cannot  be  consid- 
ered on  appeal.— State  v.  Fleetwood  (Mo.)  696. 

{  1064.  Objections  that  the  indictment  was 
found  without  evidence,  and  that  the  names  of 
registration  officers  were  not  indorsed  thereon, 
could  not  be  raised  on  appeal,  where  no  motion 
to  quash,  or  for  a  new  trial  or  in  arrest  had 
been  made. — State  v.  Tiernan  (Mo.)  728. 

8  10(>4.  An  objection  that  accused,  after  be- 
ing arrested,  was  taken  before  the  circuit  at- 
torney for  a  statement,  and  the  latter's  state- 
ment with  reference  thereto,  not  having  been 
raised  by  motion  for  a  new  trial,  could  not  be 
considered  on  appeal. — State  v.  Tiernan  iilo.) 
728. 

S  1064.  Whatever  occurs  during  the  exami- 
nation and  qualification  of  a  panel  of  jurors  from 
which  the  trial  panel  is  to  be  selected  must  be 


preserved,  not  only  -in  the  bill  of  exceptioni, 
but  attention  must  be  directed  to  a  complaint 
concerning  the  same  in  the  motion  for  a  new 
trial.— State  v.  Shelton  (Mo.)  732. 

8  1064.  Criticism  of  a  charge  made  in  ths 
brief  on  appeal  cannot  be  considered,  'when  not 
mentioned  on  the  motion  for  new  trial,  nat 
presented  by  exceptions  on  the  trial. — Floumoj 
V.  State   (Tex.  Cr.  App.)  26. 

S  1064.  Accused's  motion  for  a  new  trial 
which  merely  quoted  several  paragraphs  of  tfe 
charge  and  complained  of  harmful  error  in  giv- 
ing them,  without  ix>inting  out  the  defect,  was 
too  general  to  warrant  consideration  of  the  as- 
signment on  appeal.— Tell  v.  State  (Tex.  Cr. 
App.)  871. 

(C)  Proocedlnva    for    Tranafer    of    Canac, 

and   BUect   Thereof. 

{  1074.  Under  Const,  art.  7,  f  42,  the  filins  of 
an  affidavit  held  not  a  prerequisite  to  an  app<4l 
from  a  conviction  of  a  criminal  case  in  justice's 
court.— Potts  v.  State  (Ark.)  481. 

i  1074.  Kirby's  Dig.  §  4606,  taken  from  Acts 
1873,  p.  430,  held  to  apply  only  to  civil  ac- 
tions in  justice's  courts.- Potts  v.  State  (Ark.) 
481. 

S  1074.  Under  AcU  1905,  p.  375.  and  Ccle 
Cr.  Proc.  (Kirby's  Dig.  §S  2576-2582).  a  cir- 
cuit court  held  not  authorized  to  dismiss  an 
appeal  in  a  criminal  case  because  of  the  want  of 
an  affidavit  of  appeal.— Potts  t.  State  <Ark.) 
481. 

(D)  Record  and  Proceedlnara   Not   la    Rec- 

ord. 

I  1086.  The  arraignment  of  accused  and  the 
entry  of  a  plea  must  be  shown  by  the  re<-ord 
proper,  or  the  conviction  must  be  reversed. — 
State  V.   Vaughn  (Mo.)  677. 

§  1086.  The  record  on  appeal  f  rom_  the  coun- 
ty court  held  required  to  show  the  indictment 
was  presented  in  the  district  court  and  trans- 
ferred to  the  county  court. — Itichardson  v.  State 
(Tex.  Cr.  App.)  560. 

{  1087.  An  extreme  doubt  as  to  whether 
the  disclosure  of  the  record  on  appeal  as  to  the 
entry  of  a  nunc  pro  tunc  order,  extending  the 
time  for  filing  a  bill  of  exceptions,  authorized 
the  filing  of  the  bill,  will  be  resolved  in  favor 
of  defendant,  though  the  action  after  lapse  of 
two  terms,  without  notice  to  the  prosecuting 
officer  and  without  any  showing  as  to  any  mem- 
orandum, either  on  the  court's  docket  or  record, 
that  error  was  committed  in  preserving  the 
record.  Is  by  no  means  approved. — State  v.  Shel- 
ton (Mo.)  732. 

i  1090.  On  appeal,  certain  matters  as  to 
which  no  bill  of  exception  was  reserved  hrld 
not  reviewable. — Franks  t.  State  (Tex.  Cr. 
App.)  21. 

§  1090.  That  a  jury  received  evidence  and 
wrong  information  as  to  the  evidence  in  the 
case  from  one  of  their  members  cannot  be  re- 
viewed, in  the  absence  of  bill  of  exceptions.— 
Brandt  v.  State  (Tex.  Cr.  App.)  23. 

§  1090.  Where  the  indictment  is  valid,  and 
there  is  neither  bill  of  exceptions,  statement  of 
facts,  nor  motion  for  new  trial,  the  judgment 
will  be  affirmed.- Walters  v.  State  (Tex.  Cr. 
App.)  26. 

I  1091.  Where  there  is  an  issue  between  the 
explanation  of  a  bill  of  exceptions  by  the  court 
and  the  matters  recited  and  proved  up  by  by- 
standers, which  is  in  doubt,  the  recitals  in  the 
statement  of  facts  may  be  looked  to. — Zachary 
V.  State  (Tex.  Cr.  App.)  263. 

§  1091.  A  statement  of  the  judge  to  a  bill  of 
exceptions  in  part  refused  held  to  be  accepted. 
where  the  bill  as  proved  by  bystanders  did  not 
in  terms  deny  it.— Zachary  v.  State  (Tex.  Cr. 
App.)  26.% 
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S  1091.  Bills  of  exception  setting  out  objec- 
tions to  testimony  of  accused's  wife  on  cross- 
examination  as  not  limited  to  a  cross-examina- 
tion of  iier  direct  testimony,  but  stating  notliing 
to  show  that  it  was  not  so  limited,  cannot  be 
considered.— Ferguson  v.  State  (Tex.  Cr.  App.) 
C.">1. 

S  1091.  A  bill  of  exceptions,  grouping  all  the 
matters  complained  of  on  the  trial,  will  not  be 
reviewed.— Cabral  v.  State  (Tex.  Cr.  App.)  872. 

§  1002.  A  bill  of  exceptions  not  filed  within 
the  time  fixed  cannot  be  considered. — State  t. 
Elschinger  (Mo.)  (J91. 

§  1092.  An  order  extending  the  time  for  filing 
the  bill  of  exceptions,  made  in  vacation  after 
the  expiration  of  the  time  fixed  by  a  prior 
order,  is  void.— State  v.  Elschinger  (Mo.)  691. 

8  1092.  That  bills  of  exceptions  and  the 
statement  of  facts  filed  after  adjournment  may 
be  considered,  held,  the  record  must  show  an 
order  authorizing  such  filing. — Durham  t.  State 
(Tex.  Cr.  App.)  553. 

S  1093.  A  bill  of  exceptions  held  not  to  be 
aided  by  statement  of  farts  or  other  parts  of 
the  record.— Munger  v.  State  (Tex.  Cr.  App.) 
874. 

I  1091.  Where,  on  appeal,  the  record  con- 
tains neither  bill  of  exceptions  nor  statement 
of  facts,  the  judgment  will  be  affirmed.— Eng- 
lish V.  State  (Tex.  Cr.  App.)  389. 

§  1097.  In  absence  of  a  statement  of  facts 
proved  at  trial,  the  Court  of  Criminal  Appeals 
held  unable  to  review  the  denial  of  a,  motion  for 
new  trial  in  a  criminal  case  on  the  ground  of 
newlv  discovered  evidence  showing  insanity. — 
Groves  v.  State  (Tex.  Cr.  App.)  2o8. 

j  1097.  The  prosecuting  attorney's  reference, 
in  violation  of  Code  Cr.  Proc.  1^5,  art.  770, 
to  defendant's  failure  to  testify,  held  available 
on  review,  even  in  the  absence  of  a  statement 
of  facts.— Brown  t.  State  (Tex.  Cr.  App.)  565. 

8  1098.  A  literal  transcript  of  the  stenog- 
rapher's notes  will  not  be  considered  on  review 
as  a  statement  of  facts.— Brown  v.  State  (Tex. 
Cr.  App.)  565. 

$  1104.  In  transcript  on  appeal  the  matters' 
of  the  record  proper  should  be  distinct  from  the 
bill  of  exceptions.— State  v.  Vaughn  (Mo.)  677. 

i  1109.  Under  Rev.  St.  1899,  8  2716  (Ann. 
St.  lOOC,  p.  1505),  an  appeal  case  will  not  be 
dismissed  for  failure  of  defendant  to  file  an  ab- 
stract of  the  case,  where  he  presents  a  com- 
plete record  of  the  case.— State  v.  TuUer  (Mo. 
App.)  313. 

8  1109.  Conviction  affirmed  on  defective  rec- 
ord.—English  V.  State  (Tex.  Cr.  App.)  389. 

8  1114.  Where  the  record  did  not  contain  the 
testimony  or  any  bills  of  exception,  held,  that 
only  the  record  proper  can  be  reviewed. — State 
V.  Linn  (Mo.)  740. 

8  1114.  In  the  absence  of  a  statement  of 
facts,  the  bill  of  exceptions  must  show  that 
it  contains  all  the  evidence  as  to  the  matter 
complained  of.— Brown  v.  State  (Tex.  Cr.  App.) 
565. 

8  1118.  That  refusal  of  continuance  may  be 
reviewed,  held  the  application  therefor  must  be 
preserved  in  the  bill  of  exceptions.— State  v. 
Fleetwood  (Mo.)  696. 

8  1119.  There  is  no  merit  in  a  complaint  that 
an  attorney  for  defendant  in  his  preliminary 
hearing  took  a  seat  at  the  counsel  table  for 
the  state  and  began  assisting  the  prosecuting 
attorney,  where  no  more  .appears  than  the 
fact  that  defendant  interposed  an  objection 
to  his  sitting  as  counsel  for  the  state,  and  the 
conrt  sustained  it. — State  t.  Wilson  (Mo.)  671. 

8  1120.  A  bill  of  exceptions  complaining  of 
the  exclusion  of  evidence  held  defective  for  fail- 


ing to  show  what  the  answeir  of  a  witness  would 
have  been. — Wesley  ▼.  State  (Tex.  Cr.  App.) 
550. 

(B)  AaalBnment   of  Eirrors   and   Briefa. 

8  1130.  Where  accused  files  no  brief,  and  is 
not  represented  on  appeal,  the  Supreme  Court 
can  only  look  to  the  errors  designated  in  the 
motion  for  a  new  trial.— State  v.  Wilson  (Mo.) 
671. 

8  1130.  Under  Rev.  St.  1899,  8  2716  (Ann. 
St.  1006.  p.  1595),  an  appeal  case  will  not  be 
dismissed  for  failure  of  defendant  to  file  a  brief 
and  argument,  where  he  presents  a  complete 
record  of  the  case. — State  v.  Tuller  (Mo.  App.) 
313. 

(G)  Review. 

8  1137.  Under  Rev.  St.  1899,  8  2535  (Ann. 
St.  1906,  p.  1509),  accused  cannot  complain  on 
appeal  of  a  charge  given  for  her. — State  v. 
Payne  (Mo.)  1062. 

§  1144.  In  the  absence  of  bill  of  exceptions 
and  of  any  error  in  the  record  proper,  it  will 
be  presumed  that  the  accused  had  a  fair  trial, 
and  the  judgment  must  be  affirmed.— State  v. 
Elschinger  (Mo.)   691. 

8  1144.  In  absence  of  a  statement  of  facts  to 
enable  the  appellate  court  to  consider  the  ground 
urged  in  the  motion  for  new  trial,  which  was 
made  on  the  ground  of  newly  discovered  evi- 
dence, all  presumptions  will  be  indulged  in  fa- 
vor of  the  judgment  of  conviction.^JroveB  v. 
State  (Tex.  Cr.  App.)  258. 

8  1144.  Where  there  is  no  special  plea  in 
the  record,  the  court  cannot  assume  that  a  plea 
of  former  conviction  was  interposed,  requiring 
a  submisHion  of  the  issue  to  the  jury. — Lindley 
V.  State  (Tex.  O.  App.)  873. 

8  1144.  Where  the  conrt  excluded  a  conver- 
sation introductory  to  impeaching  matter  tes- 
tified to,  and  the  record  did  not  contain  a  state- 
ment of  the  purport  of  the  introductory  con- 
versation, the  ruling  should  not  be  disturbed. — 
Welch  V.  State  (Tex.  Cr.  App.)  880. 

8  1151..  In  the  absence  of  a  showing  of  abuse 
of  discretion,  held,  refusal  of  continuance  can- 
not be  reviewed.— State  v.  Fleetwood  (Mo.)  096. 

8  1153.  The  allowing^  of  leading  questions 
by  the  state's  attorney  in  examining  a  witness 
is  not  reversible  error  unless  the  trial  judge 
abused  his  discretion.— Derrick  y.  State  (Ark.) 
500. 

§  1158.  The  conclusion  of  the  trial  court, 
after  hearing  evidence,  that  defendant  had  waiv- 
ed a  preliminary  examination  before  a  justice 
of  the  peace,  as  recited  in  his  transcript,  held 
not  to  be  disturbed  on  appeal.— State  v.  Shelton 
(Mo.)  732. 

8  1159.  A  verdict  of  the  jury  as  to  questions 
of  fact  will  not  be  disturbed  on  aiipeal  if  there 
is  substantial  evidence  to  support  it. — Ferguson 
v.  State  (Ark.)  236. 

8  1159.  Where  there  is  evidence  sufficient  to 
take  the  case  to  the  jury,  the  verdict  will  not 
be  disturbed,  in  the  absence  of  other  errors, 
though  the  evidence  is  slight.— Spencer  v.  Com- 
monwealth (Ky.)  800. 

8  1159.  There  being  substantial  evidence  to 
support  a  verdict  of  guilty,  held,  it  cannot  be 
reviewed. — State  v.  Fleetwood  (Mo.)  696. 

8  1159.  Where  a  verdict  has  been  approved 
by  the  trial  court,  and  the  evidence,  if  believ- 
ed, is  sufficient,  the  conviction  will  not  be  dis- 
turbed.—Brandt  v.  State  (Tex.  Cr.  App.)  23. 

8  1159.  Where,  in  a  prosecution  for  disturb- 
ing religious  worship,  there  was  some  evidence 
justifying  a  finding  of  guilty,  the  judgment  of 
conviction  will  be  affirmed. — Bucklev  v.  State 
(Tex.  Cr."  App.)  540. 
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§  1107.  Where  the  court  withdrew  from  the 
jury  the  first  count  of  the  information,  and  sub- 
mitted the  case  on  the  second  count  only,  a  mis- 
joinder of  the  counts  was  not  prejudicial  to  ac- 
cused—State y.  Keating  (Mo.)  699. 

S  1167.  Under  Rev.  St.  1899,  i  2522  (Ann. 
St.  1906,  p.  1503),  that  the  first  information 
was  not  formally  quashed  on  the  record  when 
the  amended  information  was  filed  is  not  avail- 
able as  a  ground  for  reversal  on  appeal.— State 
V.  Payne  (Mo.)  1062. 

{  1167.  One  convicted  of  simple  assault  can- 
not complain  because  the  information,  attempt- 
ing to  charge  an  aggravated  assault,  is  defective. 
— Jaehnig  v.  State  (Tex.  Cr.  App.)  267. 

I  1169.  Error  in  the  admission  of  evidence, 
in  a  prosecution  for  violating  the  local  option 
law,  held  not  cured  by  an  mstruction  taking 
the  evidence  from  the  jury.— Haney  v.  State 
(Tex.  Cr.  App.)  34. 

i  1109.  Evidence  in  a  prosecution  for  vio- 
latiog  the  local  option  law,  held  inadmissible, 
as  tending  to  bring  about  a  higher  punishment 
than  the  minimum.— Haney  v.  State  (Tex.  Cr. 
App.)   24. 

$  1169.  Accused  held  not  prejudiced  by  the 
erroneous  admission  of  evidence  that  witness, 
after  warning  accused.  left  a  religious  meeting 
because  he  believed  there  was  going  to  be  a 
disturbance.— Boyd  v.  State  (Tex.  Cr.  App.; 
393. 

g  1169.  The  error,  if  any,  in  allowing  evi- 
dence of  a  fact  established  by  evidence  received 
without  objection,  and  not  contradicted,  is  not 
ground  for  reversal.— Welch  v.  State  (Tex.  Cr. 
App.)  880. 

§  1170.  A  ruling  excluding  testimony  held 
not  prejudicial  error,  where  there  was  an  op- 
portunity afterwards  to  introduce  the  same  ev- 
idence.—Zacbary  v.  State  (Tex.  Cr.  App.)  203. 

{  1171.  On  trial  for  assault  with  intent  to 
kill,  an  inaccuracy  in  the  argiiment  of  the 
state's  attorney  held  not  ground  for  reversal.— 
Derrick  v.  State  (Ark.)  506. 

S  1172.  In  a  larceny  prosecution,  under  an 
information  containing  a  count  under  the  habit- 
ual criminal  statute  (Kev.  St.  18!)9,  $  2379  [Ann. 
St.  1906,  p.  1461]),  error  iu  an  instniction  sub- 
mitting the  case  on  that  count  for  not  requiring 
a  finding  that  the  larceny  was  committed  in 
the  county  of  the  venue  did  not  prejudice  ac- 
cused, where  she  was  not  convicted  under  the 
statute.— State  v.  Payne  (Mo.)  1062. 

i  1172.  One  convicted  of  simple  assault  can- 
not complain  because  the  court  misdirected  the 
jury  as  to  the  law  on  aggravated  assault— Jaeh- 
nig V.  State  (Tex.  Cr.  App.)  267. 

I  1172.  An  instruction  in  a  rape  case  held 
not  reversible  error. — Munger  v.  State  (Tex.  Cr. 
App.)  874. 

I  1180.  A  decision  on  appeal  that  the  evi- 
dence is  sufficient  to  take  the  case  to  the  jury 
is  the  law  of  the  case,  and  is  conclusive  on  a 
subsequent  appeal,  where  the  evidence  is  sub- 
stantially the  same.- Spencer  v.  Commonwealth 
(Ky.)  800. 

(H)  Determination      nnd      DIapoaltlon      of 
Canse. 

i  1182.  Where  no  error  appears  in  a  record 
containing  no  statement  of  tacts  or  bill  of  ex- 
ceptions, the  judgment  will  be  affirmed. — Meyer 
V.  State  (Tex.  Cr.  App.)  22 ;  Davis  v.  Same, 
Id. 


St.  1906,  p.  1461),  in  a  prosecution  for  lar- 
ceny, the  state  could  plead  accused's  former 
conviction  for  grand  larceny  and  imprisonment 
in,  and  discharge  from,  the  state  penitentiary, 
and  could  show  such  fact  by  the  record  in  the 
former  prosecution  and  the  penitentiary  rec- 
ords showing  service  of  the  sentence  imposed 
therein.— State  v.  Payne  (Mo.)  1062. 

i  1204.  In  a  larceny  prosecution,  in  'which 
information  charged  an  aggravated  offense  un- 
der the  habitual  criminal  statute  (Rev.  St. 
1899,  i  2379  [Ann.  St.  1906,  p.  1461]).  the  state 
penitentiary  records  were  admissible  to  identify 
accused  as  the  person  who  had  served  a  sen- 
tence in  the  penitentiary  under  the  former  con- 
viction.—State  ▼.  Payne  (Mo.)  1062. 

xvn.  PtrmsHUENT  and  freveh- 

TION    OF   OXtnCE. 

For  offenses  by  infants,  see  Infants,  {  69. 

§  1208.  The  penalty  prescribed  by  a  statute 
creating  a  new  offense  is  exclusive. — Rowe  v. 
State  (Ark.)  626. 

CROPS. 

Evidence  of  damage  to,  see  Damages,  {{  163, 
188. 

Instructions  as  to  damage  to,  see  Damages,  § 
217. 

Measure  of  damages  for  injuries  to,  see  Dam- 
ages, S  112. 

CROSS-EXAMINATION. 

See  Witnesses,  S  277. 

CROSSINGS. 

Street  railroad  crossing  steam  road,  see  Street 
Railroads,  §  41. 

CROSS-PLEA. 

Necessity  of  process,  see  Process,  f  4. 

CUMULATIVE  EVIDENCE. 

Newly  discovered  cumulative  evidence  ground 
for  new  trial,  see  Criminal  Law,  S  941. 

CURE. 

Of  instructions,  see  Criminal  Law,  {  823. 


See  Dower. 


CURTESY. 
CUSTODY. 


Of  child,  see  Divorce,  {{  298-312;    Guardian 
and  Ward,  §  34. 

CUSTOMS  AND  USAGES. 

i  l(k  A  well-established  custom  of  the  trade 
to  which  a  contract  relates  enters  into  and  be- 
comes a  part  of  it  when  the  custom  is  known 
and  understood  by  the  parties  and  the  contract 
ia  made  with  reference  to  it.— Postal  Telesraph- 
Cable  Co.  v.  Louisville  Cotton  Oil  Co.  (Ky.)  852. 

DAMAGES. 

Compensation    for    property    taken    for   public 
use,  see  Eminent  Domain,  {Sg  0:J-136. 
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Damage*  for  particular  injuries. 

See  Death,  f  78;  Fraud,  SI  59,  60;  Label  and 
Slander,  H  114.  118;    Nuisance,  f§  50,  72. 

IBreach  by  buyer  of  contract  for  sale  of  goods, 
see  Sales,  §§  370-381. 

33reach  by  seller  of  contract  for  sale  of  goods, 
see  Sales,  §§  406-420. 

^Breach  of  contract,  see  Sales,  §  384. 

^Breach  of  covenant,  see  Covenants,  $  132. 

^Breach  of  warranty,  soe  Sales,  i,  442. 

XDelay  in  transportation  by  carrier,  see  Carriers, 
§   105. 

Delay  in  transportation  of  live  stodc,  see  Car- 
riers, i  229. 

Ejection  of  passenger,  see  Carriers,  S  382. 

Ij'lowage,  see  Waters  and  Water  Courses,  {{ 
178.  179. 

Injuries  to  ipassenger,  see  Carriers,  g  319. 

Tjobs  of  or  injuries  to  shipment,  see  Carriers, 
$  135. 

Negligent  transmission  of  telegram,  see  Tele- 
graphs and  Telephones,  $§  67-71. 

"Wrongful  eviction  of  tenant,  see  Landlord  and 
Tenant,  {  180. 

Tfecovery  in  tx'rticvlar  acUon$  or  proceedingt. 
See  Trover  and  Conversion,  fj  44,  64. 

1.  NATXTBE  Aim   OK01Tin>8  IN  OEH- 
ERAL. 

f  2.  The  laws  of  the  state  wherdn  a  personal 
injury  occurred  govern  the  question  of  whether 
punitive  damages  should  be  awarded. — Louisville 
&  N.  R.  Co.  V.   Smith   (Ky.)  806. 

n.  NOMIirAI.  DAMAOES. 

f  9.  A  contractor,  sued  for  failing  to  com- 
plete a  building  within  the  agreed  time,  is  liable 
for  nominal  damages  and  costs,  though  he 
shows  that  during  the  inexcusable  delay  the 
building  would  not  have  had  a  use  or  rental  val- 
ue to  the  owner.— Smith  v.  Gunu  (Tex.  Civ. 
App.)  919. 

m.  OBomms  Ain>  subjects  of 

COMPENSATOBT  DAMAGES. 

(A)  Direct  or  Remote,  Conttnareat,  or 
ProBpeetl-ve,  Conaeanencea  or  lioaaea. 

Element  of  damages  for  negligent  transmission 
of  telegram,  see  Telegraphs  and  Telephones, 
I  6& 

g  23.  A  party  breaching  a  contract  held  not 
liable  for  special  damages  unless  they  were  with- 
in the  contemplation  of  the  parties  when  the 
contract  was  made,  or  unless  the  defaulting 
party  had  notice  that  such  damages  would  re- 
sult from  its  breach. — Postal  Telegraph-Cable 
Co.  V.  Louisville  Cotton  Oil  Co.  (Ky.)  852. 

(B)  Acarravatlon,   Mltivattoa,  aad  Redae- 

tloB  of  Ijonm, 

{  6Z  It  was  plaintifiTs  duty,  on  losing  a  pro- 
spective tenant  for  bis  building  for  a  stated  term 
through  defendant's  failure  to  deliver  a  mes- 
sage, to  use  reasonable  diligence  to  secure  anoth- 
er tenant,  and  reduce  the  damages. — Western 
Union  Telegraph  Co.  t.  Williams  (Tex.  Civ. 
App.)  280. 

(C)  Interest,  Costa,  and  Bxpenaea  of  Lltl- 

aratlon. 

S  68.  Interest  is  recoverable  in  an  action 
for  breach  of  a  verba]  contract,  though  not 
stipulated  for  in  the  contract. — Wells  v.  Hobbs 
(Tex.  Civ.  App.)  451. 

V.  EXEMPULBT  DAMAGES. 

For  ejection  of  passenger,  see  Carriers,  {  382. 
For  injury  to  passenger,  see  Carriers,  g  319. 

I  87.  Exemplary  damages  cannot  be  recover- 
ed unless  the  plaintiff  sustained  actual  dam- 
ages.— Thouron  v.  Skirvin  (Tex.  Civ.  App.)  55. 


I  91.  Where  the  negligence  from  which  a  per- 
sonal injury  results  is  gross,  punitive  damages 
may  be  awarded. — Louisville  &  N.  R.  Co.  v. 
Smith  (Ky.)  806. 

VZ.  MEASUBE  OF  DAMAGES. 

(B)  Injnrlea    to   Property. 

For  negligent  transmission  of  telegram,  see  Tel- 
egrapns  and  Telephones,  §  70. 

8  100.  Rule  as  to  the  measure  of  damages  for 
the  temporary  injury  to  land,  stated.— Adam  v. 
Chicago.  B.  &  Q.  Ry.  Co.  (Mo.  App.)  1136. 

§  110.  Rule  as  to  the  measure  of  damages 
for  the  permanent  injury  to  land,  stated.— Adam 
V.  Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.)  1136. 

§  112.  Where  a  matured  crop  is  destroyed, 
the  crop  is  treated  as  personal  property,  and  the 
measure  of  damages  is  the  market  value  of  the 
crop  standing  on  the  ground.— Adam  v.  Chicago, 
B.  &Q.  Ry.  Co.  (Mo.  App.)  1136. 

S  112.  Measure  of.  damages  laid  down  for 
destruction  of  a  crop  of  alfalfa  by  water 
thrown  back  on  the  land  by  an  insufficient  rail- 
road culvert. — Adam  t.  Chicago,  B.  &  Q.  Ry. 
Co.  (Mo.  App.)  1136. 

{  112.  Measure  of  damages  for  growing 
grass  burned  from  pasture  land,  stated.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Couch  (Tex. 
Civ.  App.)  67. 

I  112.  The  measure  of  damages  for  Injury 
to  a  crop  is  the  difference  between  the  value  of 
what  would  have  been  produced,  and  what  was 
produced,  less  the  expense  of  cultivating,  har- 
vesting, and  marketing. — Texas  Co.  y.  Lacour 
(Tex.  Olv.  App.)  424. 

(C)  Breaelt  of  Contract. 

i  122.  In  an  action  for  the  contract  price  of 
a  building  and  tanks,  the  measure  of  defend- 
ants' damages  for  failure  to  complete  them 
within  the  contract  time  stated. — J.  T.  Stark 
Grain  Co.  v.  Harry  Bros.  Co.  (Tex.  Civ.  App.) 
947. 

Vn.  IKADEQUATE    AKD    EXCESSIVE 
DABIAGES. 

For  injuries  to  passenger,  see  Carriers,  i  319. 
For   negligent    transmission    of    telegram,   see 
Telegraphs  and  Telephones,  $  71. 

i  131.  A  verdict  for  personal  injuries  for 
$5,000  held  so  excessive  as  to  require  a  new 
trial.— Louisville  By.  Co.  v.  Roser  (Ky.)  149. 

8  132.  In  an  action  for  injuries  to  a  serv- 
ant, a  verdict  allowing  plaintiff  $1,500  held 
not  excessive.— St.  Louis,  I.  M.  &  S.  Ky.  Co. 
V.  Reed  (Ark.)  <M5. 

8  132.  In  an  action  for  injuries  to  a  mar- 
ried woman,  a  verdict  allowing  her  $3,000  Acid 
not  excessive.— City  of  Louisville  v.  Tompkins 
(Ky.)   174. 

8  132.  Evidence  held  to  sustain  a  recovery  of 
$12,.')00  for  personal  injuries. — Louisville  &  N. 
R.  Co.  V.  Smith  (Ky.)  800. 

§  132.  In  an  action  for  injuries,  a  verdict  al- 
lowing plaintiff  $1,125  was  not  excessive. — Lou- 
isville &  N.-  R.  Co.  v.  Campbell  (Ky.)  84a 

8  132.  In  a  personal  injury  action,  a  ver- 
dict for  $3,000  held  not  excessive.— Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Sanchez  (Tex.  Civ.  App.) 
44. 

8  133.  In  an  action  by  a  husband  for  Inju- 
ries to  the  wife,  the  verdict  held  not  excessive. 
—International  &  G.  N.  B.  Co.  v.  Sandlin  (Tex. 
Civ.  App.)  60. 

8  134.  $10,000  damages  for  personal  injuries 
held  not  excessive.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Dunbar  (Tex.  Civ.  App.)  574. 
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t  i^ii-  in  an  action  lor  personal  injuries, 
special  damages,  to  be  recoverable,  must  be 
specifically  alleged. — Lezington  Ry.  Ca  t.  John- 
son (Ky.)  830. 

§  153.  An  alleimtion  of  special  damages  in  a 
blank  sum  amounts  to  no  allegation  and  af- 
fords no  basis  for  a  judgment  therefor. — ^Lexing- 
ton Ry.  Co.  T.  Johnson  (Ky.)  830. 

(B)  Evidence. 

I  163.  In  an  action  by  the  husband  for  per- 
sonal injuries  to  his  wife,  defendant  has  the 
burden  of  proving  that  the  husband  could  by 
proper  care  and  attention  avoid  the  damages 
sustained  by  reason  of  the  wife's  injury. — In- 
ternational &  G.  N.  R.  Co.  T.  Sandlin  (Tex. 
Civ.  App.)  60. 

S  163.  In  an  action  for  injuries  to  a  crop, 
evidence  held  not  to  shift  the  burden  of  proof 
to  defendant  to  show  the  expense  of  making  and 
marketing  the  crop. — Texas  Co.  v.  Lacour  (Tex. 
Civ.  App.)  424. 

I  167.  Where  there  was  evidence  of  a  per- 
manent injury,  it  was  not  error  to  admit  life  ta- 
bles to  show  plaintiff's  expectancy.— Louisville 
&  N.  R.  Co.  V.  Campbell  (Ky.)  84a 

S  185.  In  an  action  for  personal  injuries  re- 
ceived in  a  railroad  wreck,  evidence  held  to  sus- 
tain a  finding  by  the  jury  that  plaintiff  was  ren- 
dered impotent.— Kpstein  r.  Pennsylvania  R. 
Co.  (Mo.  App.)  366. 

i  187.  Where  a  married  woman  is  a  house- 
keeper, it  is  not  necessary  to  prove  her  earn- 
ing power  to  entitle  her  to  recover  damages  for 
permanent  injuries. — City  of  Louisville  v. 
Tompkins  (Ky.)  174. 

$  188.  Evidence  as  to  what  plaintiff's  crop 
would  have  afterwards  brought  in  the  market 
held  insufficient  to  show  the  amount  of  loss  by 
the  injury  sued  for. — ^Tezas  Co.  v.  Lacour  (Tex. 
Civ.  App.)  424. 

(C)  Proceedlnara  (or  Aaaessment. 

I  208.  The  extent  of  loss  of  a  married  wo- 
man's earning  capacity  by  alleged  permanent 
injuries  is  to  be  determined  by  the  jury  in  ac- 
cordance with  their  common  knowledge  and  ex- 
perience.— City  of  Louisville  v.  Tompkins  (Ky.) 
174. 

(  208.  In  an  action  for  injury  to  plaintiff's 
wife  from  fright  and  humiliation,  held,  that 
whether  the  shock  and  results  were  proximately 
caused  by  defendant's  acts,  and  whether  the 
injury  should  have  been  foreseen  as  a  natural 
and  probable  consequence  of  such  acts,  should 
have  been  submitted  to  the  jury. — Alexander 
V.  St.  Louis  Southwestern  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  572. 

S  215.  Where  there  is  evidence  that  an  injury 
at  a  crossing  was  caused  by  a  reckless  dis- 
regard of  human  life,  an  instruction  on  the  sub- 
ject of  punitive  damages  is  proper. — Louisville 
&  N.  R.  Co.  v.  Smith  (Ky.)  806. 

{  216.  An  instruction  authorizing  a  recovery 
for  doctors'  fees  and  loss  of  time  in  excess  of  the 
amount  alleged  held  erroneous. — Heinz  v.  Unit- 
ed Rys.  Co.  of  St.  Louis  (Mo.  App.)  346. 

{  217.  An  instruction,  in  an  action  against 
a  railroad  company  for  the  destruction  of  a  crop 
of  alfalfa  from  water  being  thrown  back  upon 
the  land  because  of  the  insufficiency  of  a  culvert 
put  in  by  the  company  over  a  natural  water 
course,  held  erroneous. — Adam  v.  Chicago,  B.  & 
Q.  Ry.  Co.  (Mo.  App.)  1130. 

i  218.  In  an  action  for  breach  of  contract, 
certain  charges  held  properly  refused  as  inap- 


not  misleading.— J.  T.  Stark  Grain  Co.  ▼.  Harry 
Bros.  Co.  (Tex.  Civ.  App.)  947. 

DATE. 

Of  note,  insertion  of  wrong  date  as   nffectin: 

rights   of    bona    fide   bolder,    see    Bills    and 

Notes,  §  368. 
Of  note,  right  of  holder  to  fill  in  blank,  see  Bil'^i 

and  Notes,  §  GO. 
Refreshing  memory  of  witness  as  to  date,  see 

Witnesses,   S  255. 

DEAD  BODIES. 

Delay  in  transportation,  see  Carriers,  SS  104. 
105. 

DEATH. 

Of  party  pending  appeal,  see  Appeal  and  Error, 

i  334. 
Of  party  to  action  ground  for  abatement,  see 

Abatement  and  Revival,  §g  72-75. 

n.  ACTIONS   FOK    CAUSING   DEATH. 

<A)  Rlvht  of  Actios  aad  Defenaes. 

f  7.  Rev.  St.  Mo.  1899,  I  2865  (Ann.  St. 
1£K)6,  p.  1644),  giving  a  right  of  action  for 
damages  for  death  caused  by  wrongful  act,  htld 
not  to  inflict  a  penalty,  but  merely  to  give  com- 

Sensation.— St   Louis,   I.  M.   &   S.   R.   Co.    r. 
[cNamare  (Ark.)  102. 

(  8.  The  rights  of  the  parties  to  an  action 
for  wrongful  death  must  be  determined  in  ac- 
cordance with  the  law  of  the  state  where  the 
injury  occurred.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Corman    (Ark.)  116. 

{  11.  Rev.  St.  Mo.  1890,  |  2865  (Ann.  St. 
1006,  p.  1644),  giving  a  right  of  action  for 
wrongful  death,  held  not  to  create  a  new  cause 
of  action,  but  to  simply  transmit  one  thereto- 
fore existing  and  which  would  otherwise  bare 
abated  on  the  death  of  the  injured  party. — St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  McNamare  (Ark.) 
102. 

i  31.  Kirby's  Dig.  H  6289,  6290,  relatins 
to  wrongful  death,  held  to  create  a  cause  of 
action  for  the  benefit  of  the  widow  and  next  of 
kin.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Corman 
(Ark.)  116. 

S  31.  The  widow  of  a  decedent  held  one  of 
his  heirs  at  law  under  Kirby's  Dig.  Jf  e2S:>. 
6290,  providing  for  an  action  for  wrongful 
death.— St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Cor- 
man (Ark.)  116. 

!  31.  Under  Rev.  St  1800,  {  2864,  as  amend- 
ed by  Laws  1905,  p.  135  (Ann.  St  1906,  p. 
1637),  the  administrator  held  entitled  to  sue 
for  the  negligent  death  of  one  of  mature  af;e. 
unmarried,  and  childless. — ^Pratt  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  1125. 

{  32.  On  the  wrongful  death  of  a  person,  two 
causes  of  action  arise — one  for  the  benefit  of  the 
estate  and  the  other  for  the  next  of  kin. — 
Afurphy  v.  St  Louis,  I.  M.  &  S.  R.  Co.  (Ark.) 
636. 

(B)  Jarladtctlon,  Tcnne,  and  Llmttnttons. 

S  35.  An  action  held  maintainable  in  Arkan- 
sas under  Rev.  St.  Mo.  1899,  S  2865  (Ann.  St. 
1906,  p.  1644) ;  such  statute  being  sulwtantial- 
ly  similar  to  the  Arkansas  statute  on  the  Kub- 
ject.— St  Louis.  I.  M.  &  S.  R.  Co.  v.  McNa- 
mare (Ark.)  102. 

i  35.  An  action  for  wrongful  death  is  trans- 
itory.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cor- 
man (Ark.)  116. 
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(O  Parties  and  Proeeaa. 

S  41.  Decedent's  widow  and  child  held  hia 
only  heirs  at  law  within  Kirby's  Dig.  {§  0289, 
6290,  and  were  therefore  the  only  parties  plain- 
tiff required  in  a  suit  for  wrongful  death.— St. 
Louis,  I.  M.  &  S.  By.  Co.  t.  Ck)rman  (Ark.) 
116. 

(D)  Plcadtnv   and   Evldenee. 

S  47.  The  complaint  in  an  action  for  wrong- 
ful death  held  to  state  a  cause  of  action  un- 
der Kev.  St.  Mo.  1809,  §  2865  (Ann.  St.  1906, 
p.  1644),  and  not  under  section  2864.— St  Lou- 
U,  I..M.  &  S.  R.  Co.  T.  McNamare  (Arlc.)  102. 

8  58.  In  a  death  action  under  Ky.  St.  §  6 
(Russell's  St.  I  11).  passed  pursuant  to  Const. 
§  241,  held,  that  plaintiff  need  not  show  dece- 
dent's exercise  of  ordinary  care,  or  ignorance  of 
the  danger,  though  contributory  negligence  is 
available  as  a  defense.— Warren's  Adm'r  v.  Jeu- 
nesse  (Ky.)  862. 

(B)  DamaKea,  Forfeltarct  or  Fine. 

S  78.  Under  Rev.  St.  1899.  i  2864,  as  amend- 
ed by  Laws  1905,  p.  135  (Ann.  St.  1906,  p. 
1637),  the  jury,  in  imposing  the  penalty  on  a 
railroad  for  the  negligent  death  of  an  employ^, 
held  authorized  to  consider  the  nature  of  the 
culpable  act  and  the  age  and  earning  capacity  of 
decedent.— Pratt  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  1125. 

DEBTOR  AND  CREDITOR. 

See    Assignments    for    Benefit    of    Creditors; 
Bankruptcy;   Fraudulent  Conveyances. 

DECEDENTS. 

Estates,  see  Descent  and  Distribution;   Execn- 

tors  and  Administrators. 
Testimony    as    to    transactions    with    persons 

since  deceased,  see  Witnesses,  |§  146-183. 


DECEIT. 


See  Fraud. 


DECLARATION. 

In  pleading,  see  Pleading,  {  72. 

DECURATIONS. 

As  evidence  in  civil  actions,  see  Evidence,  {§ 
271,  274. 

As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  §g  413-420. 

Dying  declarations,  see  Homicide,  {  214. 

DEEDS. 

Acknowledgment  of  execution,  see  Acknowledg- 
ment. 

Cancellation,  see  Cancellation  of  Instruments. 

Covenants  in  deeds,  see  Covenants. 

Estoppel  by  deed,  see  EJstoppel,  g  25. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

Reformation,  see  Reformation  of  Instruments. 

Deeds  by  or  to  particular  cia*»e»  of  pertons. 
See  Guardian  and  Ward,  g§  79-105;    Husband 

and  Wife,  g  15;  Insane  Persons,  §§  67,  71. 
Married  women,  see  Husband  and  Wife,  §  187. 

Deeds  of  particular  species  of,  or  estates  or  in- 
terest in,  property. 
See  Homestead,  i  128. 

Separate  property  of  married  women,  see  Hus- 
band and  Wife,  g  187. 

Particular  classes  of  deeds. 
Of  tmst,  see  Mortgages. 
Tax  deeds,  see  Taxation,  gg  776.  789. 


Z.  KEQUISITES  AND  VAI.IDITY. 

(A)  Natnre    and    Kaaentlala    of    Conveyaa- 

oea  In  General. 

S  19.-  The  consideration  for  a  deed  for  sup- 
port held  to  have  failed,  authorizing  cancella- 
Uon.— Maddox  v.  Maddox  (Ky.)  201. 

(B)  Form    and    Contenta    of    Instrnmenta. 

Application  of  general  statutes  of  limitation  to 
actios  to  correct  mistake^  see  Limitation  of 
Actions,  g  39. 

§  40.  The  original  grant  and  field  notes  re^ 
ferred  to  in  a  deed  held  to  sufficiently  describe 
the  land  conveyed. — Houston  Oil  Co.  of  Texas 
v.  Kimball  (Tex.)   533. 

i  40.  The  description  of  the  land  conveyed  by 
a  deed  which  referred  to  the  ^rant  and  field 
notes  for  a  more  particular  description  was  suffi- 
cient, if  the  description  in  the  instruments  re- 
ferred to  sufficiently  described  the  land. — Hous- 
ton Oil  Co.  of  Texas  v.  Kimball  (Tex.)  633. 

(C)  Bxeeatlon. 

g  53.  Evidence  held  not  to  justify  a  finding 
that  a  deed  through  which  plaintiff  claimed 
title  in  trespass  to  try  title  was  a  forgery,  so 
that  a  requested  charge  submitting  the  issue  of 
forgery  was  properly  refused. — Houston  Oil  Co. 
of  Texas  v.  Kimball  (Tex.)  533. 

m.  CONSTRUCTION  AND   OPERA- 
TION. 

(B)  Property  Con-veyed. 

g  111.  The  whole  description  of  a  deed,  in- 
artificially  drawn,  should  be  read  without  giving 
special  prominence  to  any  one  expression. — 
Bentlcy  v.  Napier  (Ky.)  180. 

I  113.  The  words  "more  or  less"  after  the 
description  of  the  quantity  of  land  conveyed  held 
to-  relieve  only  the  necessity  for  exactness. — 
Hoggs  V.  Bush  (Ky.)  220. 

(C)  Batatea  and  Intereata  Created. 

g  124.  A  deed  construed,  and  held  to  pass 
the  fee  to  the  grantee  on  the  death  of  the  gran- 
tor, subject  only  to  the  dower  right  of  the  gran- 
tor's wife.— Rector  v.  Rector  (Ky.)  518. 

g  128.  The  rule  in  Shelley's  Case  held  not 
to  apply  to  a  deed.— Hopkins  t.  Hopkins  (Tex.) 
15. 

g  129.  The  words  "children"  and  "issue"  in 
a  deed  are  not  to  be  given  the  meaning  of 
"heirs,"  when  to  do  so  would  defeat  the  law- 
ful intention  of  the  grantor.— Hopkins  v.  Hop- 
kins (Tex.)  15. 

(B)  Conditions  and  Reatrlotlona. 

§  145i  If  it  be  doubtful  whether  a  clause  in 
a  deed  be  a  condition  or  a  covenant,  courts  will 
incline  to  the  latter  construction. — Patterson  v. 
Patterson  (Ky.)  169. 

g  147.  A  condition  in  a  deed  which  is  repug- 
nant to  the  grant  is  void. — Levy  v.  McDonnell 
(Ark.)  1002. 

TV.  PI.EADINO  AMD  EVIDENCE. 

Opinion  evidence  as  to  mental  capacity  of  gran- 
tor, see  Evidence,  g  478. 

g  199.  In  trespass  to  try  title,  in  which  de- 
fendants claimed  that  the  deed  to  plaintiffs  re- 
mote grantor  was  forged,  but  the  evidence  did 
not  justify  a  finding  of  forgery,  evidence  that 
such  grantor  was  reputed  to  be  a  forger  of  land 
titles  was  not  admissible.— Houston  Oil  Co.  of 
Texas  v.  Kimball  (Tex.)  533. 

I  207.  Forgery  of  a  deed  may  be  proved 
by  circumstantial  evidence. — Houston  Oil  Co. 
of  Texas  v.  Kimball  (Tex.)  533. 
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DEFICIENCY. 

On  foreclosnre  of  mortgage,  see  Mortgages,  § 
559. 

DEGREES. 

Of  manslaughter,  see  Homicide,  (  309. 
Of  murder,  see  Homicide,  {  22. 

DELAY. 

In  delivering  telegram,  see  Telegraphs  and  Tel- 
ephones, §  38. 

In  performance  of  contract,  see  Contracts,  S 
300. 

In  performance  of  contract  with  city,  see  Mu- 
nicipal Corporations,  S8  362-364. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  Carriers,  S§  98-105. 

Laches,  see  Bquity,  i  87. 

DELIVERY. 

Of  bill  of  exchange  or  promissory  note,  see 

Bills  and  Notes,  i  63. 
Of  contract,  see  Contracts,  §  42. 
Of  goods  by  carrier,  see  Carriers,  ii  84-94. 
Of  goods  sold,  see  Sales,  §§  150-182. 

DEMONSTRATIVE  EVIDENCE 

In  criminal  prosecutions,  see  Oriminal  Law,  i 
404. 

DEMURRER. 

In  pleading,  see  Pleading,  j|§  214-228. 
To  evidence,  see  Trial,  S  156. 

DEPOSITIONS. 

See  Affidavits;  Witnesses. 
As  part  of  record  on  appeal,  see  Appeal  and 
Brror,  {  523. 

§  2.  Rev.  St  1895,  art.  2286,  held  not  re- 
pealed by  article  2281,  but  both  sections  are  in 
force,  and  must  be  complied  with  in  transmit- 
ting depositions.— Wisegarver  v.  linger  (Tex. 
Civ.  App.)  925. 

I  75.  A  certificate  to  a  deposition  held  not  to 
comply  with  the  statutory  requirement  that  it 
either  alone,  or  considered  with  the  caption, 
must  show  that  answers  to  the  interrogatories 
and  cross-interrogatories  were  signed  and  sworn 
to  by  the  witness  before  the  officer  taking  it. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Graves 
(Tex.   Civ.  App.)  458. 

i  75.  The  certificate  of  the  officer  taking  dep- 
ositions on  written  interrogatories  propounded 
under  the  general  statute  need  not  show  that 
the  witnesses  were  first  cautioned  and  sworn  to 
testify  to  the  truth,  notwithstanding  the  stat- 
ute.—Wisegarver  T.  Yinger  (Tex.  Civ.  App.) 
925. 

}  77.  Under  Rev.  St.  1895.  arts.  2284,  3507, 
the  certificate  on  the  envelope  inclosing  deposi- 
tions, must  be  authenticated  by  the  official  seal 
of  the  notary. — Wisegarver  v.  Yinger  (Tex.  Civ. 
App.)  9^. 

i  101.  A  party  may  not  read  a  deJMsition 
taken  b^  the  adverse  party  to  be  used  as  evi- 
dence without  the  consent  of  the  adverse  party ; 
the  deposition  not  having  been  taken  under  an 
agreement. — Maryland  Casualty  Co.  v.  Chew 
(Ark.)  642. 

f  107.  Under  the  express  provisions  of  Rev. 
St.  18i)9.  i  2906  (Ann.  St.  1906,  p.  1671),  the 
ndmiasibility  of  evidence  in  a  deposition  may 
be  objected  to  upon  the  trial,  though  such  ob- 


DEPOSITS. 

In  bank,  see  Banks  and  Banking,  |{  134-153. 

DEPOTS. 

Duties  of  railroads  to  keep  supplied  with  drink- 
ing water,  see  Railroads,  {  255. 

DEPUTIES. 

Deputy  county  sorveyor,  see  Counties,  {  85. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administrators; 
Homestead,  U  135-153;  Wills. 

n.  PERSONS  EirmxES  and  theis 

KESPECTIVE  SHARES. 

(A)  Helra  muA  Next  of  Kla. 

{  47.  Under  Kirby's  Dig.  i  8020.  a  great 
granddaughter  of  testator,  who  was  not  living 
when  testator's  will  was  made,  held  not  entitled 
to  a  share  of  the  estate.— King  v.  Byrne  (Ark.) 
96. 

§  47.  Under  Kirby's  Dig.  (  8020,  a  great 
granddaughter  of  testator,  whose  mother  was 
living  when  testator's  will  was  made,  held  not 
entitled  to  a  share  of  the  estate;  the  grand- 
children being  mentioned  by  class  in  the' will. — 
King  y.  Byrne  (Ark.)  96. 

ni.   RIOHTS  Aim  I.IABII.ITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)  Natare   and    BBtablialtment   of   Rlvkta 
In  General. 

Accrual  of'  cause  of  action  for  recovery  of 
homestead,  see  Limitation  of  Actions,  f  44. 

Application  of  general  statutes  of  limitation  to 
action  for  recovery  of  real  property,  see  Lim- 
itation of  Actions,  8  73. 

§  71.  The  burden  held  to  be  on  one  claiming 
a  share  of  testator's  estate  under  Kirby's  Dig. 
I  8020,  to  show  his  right  to  recover.— King  v. 
Byrne  (Ark.)  96. 

DESCRIPTION. 

Of  boundaries  of  territory  covered  by  stock 
law  election,  see  Animals,  |  50. 

Of  land  in  order  confirming  sale  of  property  be- 
longing to  estate  of  decedent,  see  Executors 
and  Administrators,  (  375. 

Of  offense  in  bail  bond,  see  Bail,  §  89. 

Of  property  conveyed,  see  Boundaries,  |  3: 
Deeds,  {§  40,  111,  113. 


See  Replevin. 


See  Wills. 


DETINUE. 
DEVISES. 


DILIGENCE. 


Affecting  right  to   continuance,   see   Oimlnal 
Law.  S  598. 

DISABILITIES. 

Effect  on  limitation,  see  Limitation  of  Actions, 
II  72-78. 

DISCHARGE^ 

See  Accord  and  Satisfaction. 
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etit  of  Creditors,  I  399. 
I^iiibility  as  surety,  see  Prindpal  and  Surety,  § 
104. 

DISCONTINUANCE. 

Of  action,  see  Dismissal  and  Nonsuit,  |  11. 

DISCRETION  OF  COURT. 

Ileview  in  cItU  actions,  see  Appeal  and  Error, 

§§  959-979. 
Review  in  criminal  prosecutions,  see  Criminal 

Law,  fg  1151-1153. 

DISCRIMINATION. 

By  carrier,  see  Caniers,  8|  199,  200. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  api>Ilcation  for  liquor  license,  see 

Intoxicating  Liquors,  {  71. 
Judgment  of  dismissal  as  bar  to  other  action, 

see  Judgment,  §  570. 

In  particular  actions  or  proceedings. 
Appeal  in  election  contest,  see  Elections,  {  305. 
Appeal  or  writ  of  error,  see  Appeal  and  £<rror, 
is  773,  787. 

I.  VOIiUHTART. 

§  11.  A  contention  that  plaintiff  should  have 
been  allowed  to  take  a  nonsuit  is  without  merit, 
where  he  had  ample  time  to  do  so  before  final 
judgment  against  him,  but  made  no  request 
therefor.— OffensteJn  t.  Gebner  (Mo.)  715. 

n.  nrvoiiTJNTART. 

S  65.  Where  exceptions  are  sustained  to 
parts  of  the  petition  setting  up  damages,  and 
plaintiff  declines  to  amend,  the  case  is  properly 
dismissed;  the  remaining  amount  in  controversy 
not  being  sufficient  to  give  jurisdiction. — Good- 
hue T.  Western  Union  Telegraph  Co.  (Tex.  Civ. 
App.)  41. 

DISORDERLY  CONDUCT. 

See  Breach  of  the  Peace. 

DISQUALIFICATION. 

Of  judge,  see  Judges,  |  45i. 

DISTRIBUTION. 

Of  estate  of  bankrapt,  see  Bankruptcy,  i  326. 
Of  estate  of  decedent,  see  Descent  and  Distribu- 
tion. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Libelons  publications  in  connection  with  pro- 
ceedings for  removal,  see  Libel  and  Slander, 
i  14& 

Special  or  local  laws  relating  to,  see  Statutes, 
S  9a 

DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE. 

Bes  gest*  in  prosecution  for,  see  Criminal  Law, 
1364. 

DIVERSE  CITIZENSHIP. 

Gronnd  of  jurisdiction  of  United  States  courts, 
see  Courts,  g  300. 


DIVORCE. 

Of  wife  of  insured  in  mutual  benefit  insurance 
association,  waiver  by  association  of  right  to 
object  to  claim  as  beneficiary,  see  Insurance, 
f  771. 

Separate  maintenance,  see  Husband  and  Wife, 
8  278. 

IV.  JUBISDICTIOir.   FROCEEOIVGS, 
ANB  REUEF. 

(A)   Juriadlotlon,  Venue,  and  Umltatloma. 

i  57.  Divorce  proceedings  are  exclusively 
within  the  jurisdiction  of  the  chancery  courts. — 
Sebastian  v.  Bose  (Ky.)  120. 

(F)  JadKment  or  Decree. 

{  152.  While  a  defendant  in  a  divorce  action 
may  refuse  to  defend  under  an  agreement  with 
plaintiff,  the  decree  of  divorce  cannot  be  the 
subject  of  agreement,  but  is  the  court's  action 
upon  the  allegations  and  proof. — Sebastian  v. 
Rose  (Ky.)  120. 

I  169.    A  recital  in  a  divorce  decree  that  a 

§art  of  the  judgment  for  alimony  was  paid  by 
efendamt  and  that  the  case  was  "filed  away" 
was  in  effect  keeping  control  of  the  case  to  be 
redocketed  upon  notice;  the  parties  not  having 
been  dismissed. — Sebastian  v.  Rose  (Ky.)  120. 

(G)  Appeal. 

{  177.  A  decree  of  absolute  divorce  Is  final. 
and  cannot  be  reviewed  on  appeal  by  the  trial 
court;  only  divorces  from  bed  and  board  being 
subject  to  retrial  under  the  direct  provisions  of 
Civ.  Code  Prac  g  427.— Sebastian  v.  Rose  (Ky.) 
120. 

V.   AI.IMOirT,  ALLOWANCES,  AND 
DISPOSITION   OF  PROFEBTT. 

Authority  of  attorney  to  compromise  decree  for 
alimony,  see  Attorney  and  Client,  gg  101,  10.3. 

g  239.  While  a  new  trial  cannot  be  granted 
by  the  trial  court  upon  entering  a  decree  of 
absolute  divorce,  and  the  judgment  is  final  un- 
less annulled  upon  petition  of  both  parties  under 
Civ.  Code  Prac  g  426,  a  new  trial  may  be 
granted  upon  the  question  of  allowing  or  refus- 
ing alimony.— Sebastian  v.  Rose  (Ky.)  120. 

g  240.  What  may  be  considered  in  awarding 
the  wife  alimony  in  a  divorce  action  stated. — 
Sebastian  v.  Rose  (Ky.)  120. 

g  245.  Ky.  St.  1009.  g  2123  (Russell's  St.  g 
73),  contemplates  further  control  by  chancery 
courts  over  decrees  of  divorce  adjudging  ali- 
mony, so  that  the  court  granting  a  divorce 
may  modify  the  decree  by  enlarging,  lessening, 
or  suspending  the  allowance  of  alimony. — Sebas- 
Uan  V.  Rose  (Ky.)  120. 

g  269.  While  under  the  direct  provisions  of 
Ky.  St.  1909,  g  1663  (Russell's  St.  g  154).  a 
chancery  judgment  may  be  enforced  by  writs 
allowable  on  a  judgment  at  law,  under  subsec- 
tion 2  circuit  courts  may  as  an  incident  to  their 
chancery  jurisdiction  summarily  enforce  their 
decrees  by  attachment  and  imprisonment,  so 
that  payment  of  the  balance  of  an  alimony  de- 
cree could  be  enforced  by  contempt  proceedings. 
—Sebastian  v.  Rose  (Ky.)  120. 

g  280.  Judgments  allowing  or  refusing  ali- 
mony are  reviewable.— Sebastian  v.  Rose  (Ky.) 
120. 

g  286.  On  appeal  from  an  order  denying  a 
motion  for  rule  to  show  cause  why  defendant 
should  not  be  compelled  to  pay  the  balance  of 
alimony  awarded  plaintiff  in  a  divorce  action, 
the    question    whether   plaintiff    is   entitled   to 
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alimony  in  not  open;  the  only  question  being 
the  amount  thereof. — Sebastian  v.  Rose  (Ky.) 
120. 

■VI.   CVSTODT  AND  8U7POBT  OF 
€HIIJ>REN. 

I  298.  On  the  granting  of  a  divorce,  the 
custody  of  very  young  cluldren  will  generally 
be  awarded  to  the  mother. — Shallcross  v.  Shall- 
cross  (Ky.)  223. 

§  208.  Where  a  child  of  divorced  parents  has 
reached  years  of  di.scretion,  its  wishes  as  to 
custody  will  be  considered,  but  are  not  control- 
ling.—Shallcross  V.   Shallcross  (Ky.)  223. 

§  298.  In  divorce  proceedings,  the  paramount 
consideration  as  to  awarding  the  custody  of  the 
children  held  the  welfare  of  the  child. — Knepper 
V.  Knepper  (Mo.  App.)  1117. 

i  298.  That  plaintiff,  a  divorced  woman, 
spent  two  nights  at  a  hotel  with  her  present 
husband  before  her  marriage  to  bim,  held  not 
to  show  that  she  was  so  depraved  as  to  be  unfit 
to  retain  the  custody  of  an  11  year  old  daugh- 
ter of  the  former  marriage. — Knepper  v.  Knep- 
per (Mo.  App.)  1117. 

«  303.  Ky.  St.  1909,  §  2123  (Russell's  St. 
t  73),  held  not  to  prevent  the  court  from  modi- 
fying a  divorce  decree  in  so  far  as  it  related  to 
the  custody  and  care  of  children,  on  its  own 
motion  or  without  petition  by  either  parent. — 
Shallcross  v.  Shallcross  (Ky.)  223. 

i  303.  A  husband,  having  instituted  a  pro- 
ceeding to  compel  his  wife  to  comply  with  a 
visitation  proceeding  in  a  divorce  decree,  could 
not  object  to  the  modification  of  the  decree 
striking  out  his  right  of  visitation  liecause  he 
was  not  served  with  a  notice  of  suchproceed- 
ings.— Shallcross  v.  Shallcross  (Ky.)  223. 

§  303.  A  provision  in  a  divorce  decree  as 
to  seeing  the  son  of  the  parties  held  properly 
Rtric'icen,  where,  by  reason  of  the  father's  ine- 
briety and  profligate  habits,  he  was  not  a  prop- 
er person  to  associate  with  his  son. — Shallcross 
y.  Shallcross  (Ky.)  223. 

I  312.  A  decree  on  a  cross-petition  in  divorce 
proceedings  held  not  to  be  presumed  to  have  in- 
clude<l  a  finding  that  the  wife  was  an  adulter- 
ess.— Knepper  v.  Knepper  (Mo.  App.)  1117. 

DOCKETS. 

Of  causes  for  trial,  see  Trial,  i  11. 
Of  judgments,  see  Judgment,  |  272. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  Evidence,  § 
342. 

DOMICILE. 

Residence  as  ground  of  jurisdiction,  see  Courts, 
{  300. 

{  1.  E)very  person  has  a  legal  domicile. — 
Helm's  Trustee  v.  Commonwealth  (Ky.)  196. 

{  1.  In  determining  the  domicile  of  a  per- 
son, all  surrounding  circumstances  which  tend 
to  influence  or  explain  her  acts  by  which  her 
residence  is  sought  to  be  established,  such  as 
the  facts  stated,  should  be  considered. — Helm's 
Trustee  v.  Commonwealth  (Ky.)  196. 

§  1.  The  question  of  domicile  is  usually  one 
of  intent;  slight  circumstances  often  being 
sufficient  to  determine  the  question. — Helm's 
Trustee  v.  Commonwealth   (Ky.)   196. 

{  10.  Where  a  domicile  is  once  establish- 
ed, intent  to  abandon  it  and  adopt  a  new  one 
must  be  satisfactorily  shown. — Helm's  Trustee 
V.    Commonwealth   (Ky.)   306. 


See  Gifts. 


DONATIONS. 


DOWER. 


ZIZ.  BIGHTS  AHP  BEMEDIES   OF 
WIDOW. 

I  79.  In  proceedings  for  assignment  of  dower, 
evidence  held  not  to  support  a  finding  that  the 
land  could  not  be  divided  without  prejadice  to 
the  widow  and  heirs. — Johnson  y.  Johnson  (AxIl) 
656. 

S  101.  A  widow's  dower  is  to  be  carved  out 
of  the  specific  property  of  which  her  hosband 
was  possessed,  and  not  out  of  the  proceeds  of  its 
sale. — Johnson  v.  Johnson  (Ark.)  GX. 

i  101.  Kirby's  Dig.  i  2707.  relating  to  sale  of 
lands  in  proceedings  to  allot  dower,  construed.— 
Johnson  y.  Johnson  (Ark.)  656. 

{  101.    The  fact  that  it  would  be  to  the  best 
Interest  of  the  widow  and  heirs  to  sell  the  land 
and  divide  the  proceeds  instead  of  dividing  the 
land  itself  and  allotting  to  the  widow  her  pro-       i 
portionate  share  held  no  ground  for  a  sale  of 
the  land  and  division  of  the  proceeds  under  Kir-       I 
by'9  Dig.  t  2707.— Johnson  v.  Johnson   (Ark.)        i 
656. 

DRAINS.  I 

Drainage  of  highways,  see  Highways,  S  120.  ' 

In  cities,  see  Municipal  Corporations.  |  834.  . 

License  to  construct  ditch  distinguished   from  ' 

covenant  running  with  land,  see  Covenants, 

i  70.  I 

DRINKING  WATER. 

Duties  of  railroad  companies  to  keep  waiting        i 
rooms  supplied  with,  see  Railroads,  S  255. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  {  301. 

DYING  DECLARATIONS. 

See  Homicide,  |  214. 

EASEMENTS. 

Public  easements,  see  Highways. 

I.  CREATION.  EXISTENCE,  AND  TER- 
MINATION. 

S  5.  The  right  to  a  way  by  prescription  may 
be  established  by  adverse  possession  for  10 
years. — Sanford  v.  Kern  (MoO  1051. 

S  8.  A  private  way  could  not  be  acquired  by 
adverse  possession  if  the  use  was  permissive. — 
Roland  y.  O'Neal  (Ky.)  827. 

i  8.  Adverse  possession  sufficient  to  estab- 
lish a  right  to  a  passageway  across  land  is  not 
destroyed  by  its  use  by  others  with  the  acqui- 
escence of  the  person  claiming  under  adverse 
possession,  as  under  Rev.  St.  1)39,  g  9468  (Ann. 
St.  1906,  p.  4346),  private  roads  shall  be  free 
to  be  traveled  by  all  persons  as  a  public  road. — 
Sanford  v.  Kern  (MoJ  1051. 

§  9.  An  adverse  possession  to  give  title  to 
an  easement  for  a  passageway  across  land  must 
originate  in  a  claim  of  right.— Sanford  v.  Kem 
(Mo.)  1051. 

{  9.  A  passageway  across  land  held  to  be 
claimed  adversely  by  the  user. — Sanford  y.  Kem 
(Mo.)  1051. 

S  10.  The  granting  of  a  right  of  way  and  ita 
acceptance  by  proper  authori^  and  in  a  proper 
manner  will  be  presumed  from  an  uninterrupted 
adverse  user  for  l."!  years. — City  of  Louisville  v. 
Tompkins  (Ky.)  174. 
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I  12,  A  contract  to  give  an  easement  across 
land  for  a  passageway  held  executed. — Sanford 
V.  Kern  (Mo.)  1051. 

I  12.  The  consideration  for  a  passageway 
had  adequate.— Sanford  y.  Kern  (Mo.)  1051. 

S  12.  A  license  for  a  passageway  across  land 
held  not  affected  by  tlie  fact  that  the  person 
KiTing  the  license  was  not  the  legal  owner. — 
Saaiford  t.  Kern  (Mo.)  1051. 

{  18.  Where  there  was  no  ontlet  to  the  pub- 
lic highway  from  land  sold,  the  law  implied  a 
grant  of  a  reasonable  right  of  way  from  the 
remainder  of  the  vendor's  land  to  the  vendee, 
and  subsequent  grantees  of  the  vendor  took  sub- 
ject to  such  right  of  way. — Roland  v.  O'Neal 
(Ky.)  827. 

i  26.  A  license  to  use  a  passageway  across 
land  held  not  revocable  at  the  pleasure  of  the 
licensor.— Sanford  y.  Kern  (Mo.)  1051. 

{  36.  Evidence  held  sufficient  to  establish 
right  to  an  easement. — Sanford  v.  Kern  (Mo.) 
1051. 

n.  EXTENT  OF  BIGHT,  USE,  AND 
OBBTBTTCTION. 

i  48.  Where  a  purchaser  of  land  was  entitled 
to  a  way  of  necessity  over  the  vendor's  land, 
if  the  vendor  permitted  the  use  of  a  certain 
way,  he  could  not  afterwards  withdraw  his  per- 
mission.—Roland  V.  O'Neal  (Ky.)  827. 

EJECTION. 

Of  passenger,  see  Carriers,  if  351-384. 

EJECTMENT. 

See  Trespass  to  Try  Title. 

H.  JURISDICTION,     PARTIES,     PRO- 
CESS, AND  INCIDENTAI.  PRO- 
CEEDINGS. 

Amendment  of  pleading  affecting  limitationB, 
see  Limitation  of  Actions,  S  127. 

III.  PI.EADING  AITD  EVIDENCE. 

i  86.  Where  the  defendant  in  ejectment  show 
prima  facie  title,  plaintiff  must  overcome  such 
title  and  show  title  in  himself,  as  he  can  only 
rely  on  bis  own  title.— Maney  v.  Burke  (Ark.) 

i  95.  Proof  that  land  was  a^essed  for  taxes 
in  the  name  of  one  person,  and  the  taxes  paid 
by  him,  held  not  sufficient  to  establish  owner- 
ship in  him  so  as  to  sustain  a  recovery  of  the 
land  against  the  holder  of  a  prima  facie  title 
in  possession. — Maney  v.  Burke  (Ark.)  111. 

EJUSDEM  GENERIS. 

Application  of  doctrine  to  construction  of  stat- 
ute relating  to  licenses  to  practice  medicine, 
see  Physicans  and  Surgeons,  |  2. 

ELECTION. 

Between  acts  charged,   see  Criminal  Law,  { 

678. 
Between    testimentary    provisions    and    other 

rights,  see  W^ills,  $  792. 

ELECTIONS. 

Of  particular  oMcera. 
State  officers,  see  States,  {  30. 

To  determine  particular  gvettiont. 

Alteration  of  school  districts,  see  Schools  and 
School  Districts,  §  38. 


Issuance  of  school  district  bonds,  see  Schoob 

and  School  Districts,  S  97. 
Local  option,  see  Intoxicating  Liquors,  §|  33. 

36., 
Stock  law  elections,  see  Animals,  S  50. 

rV.   QUAI.IFICATIONS   OF  VOTERS. 

§  65.  Under  Act  March  24,  1908  (Acta  1908, 
p.  133,  c.  56),  re-enacting  as  a  part  thereof  Ky. 
St.  1909,  If  4464r-1500a  (Russell's  St.  S§  5736- 
5785),  relating  to  graded  common  schools,  women 
are  no  longer  entitled  to  vote  in  graded  common 
school  elections. — Jeffries  v.  Board  of  Trustees 
of  Columbia  Graded  Common  School  (Ky.)  813. 

V.  REGISTRATION  OF  VOTERS. 

i  95.  The  registration  laws  authorized  by 
Const  art.  4,  {  1,  authorizing  the  General  As- 
sembly to  enact  laws  to  secure  the  freedom  of 
elections  and  the  purity  of  the  ballot  box,  pre- 
scribe no  qualifications  of  electors,  but  are  to 
regulate  the  exercise  of  the  elective  franchise. — 
State  V.  Weaver  (Tenn.)  465. 

S  96.  Shannon's  Code,  |$  1189,  1198,  1199, 
requiring  registration  of  voters,  held  to  apply 
to  municipal  elections  in  the  town  of  Lonsdale, 
Knox  county,  though  its  charter  (Laws  1907,  p. 
1048,  c.  305)  does  not  provide  for  registration. 
—State  V.  Weaver  (Tenn.)  465. 

I  97.  In  view  of  Shannon's  Code,  I  1217, 
held,  that  a  voter  must  register  in  the  civil  dis- 
trict, ward,  or  voting  precinct  where  he  offers 
to  vote. — State  v.  Weaver  (Tenn.)  465. 

Vn.  BAIXOTS. 

S  184.  By  analogy  to  Const,  art.  4,  J  28 
(Ann.  St.  1906,  p.  185),  a  proposition  submitted 
to  a  vote  of  the  people  for  their  adoption  must 
be  "single"  as  that  word  is  defined  in  the  law; 
the  vote  of  the  people  on  such  a  proposition  be- 
ing in  the  nature  of  a  legislative  act— State  ez 
rel.  School  Dist  of  Memphis  t.  Gordon  (Mo.) 
1008. 

§  184.  Where  a  proposition  to  borrow  money 
is  submitted  to  the  people,  the  object  to  which 
the  borrowed  money  is  to  be  appropriated  is  an 
integral  part  of  the  proposition.— State  ex  rel. 
School  Dist  of  Memphis  v.  Gordon  (Mo.)  1008. 

I  184.  An  entire  subject  of  a  statute  within 
Const,  art.  4,  |  28  (Ann.  St.  1906,  p.  185),  and 
by  analog  the  entire  subject  of  a  proposition  to 
be  submitted  to  a  vote  of  the  people  may  be 
composed  of  parts,  and  any  part,  by  further 
refinement,  may  be  composed  of  other  parts. 
—State  ex  rel.  School  Dist  of  Memphis  v.  Gor- 
don (Mo.)  1008. 

IX.  COUNT  OF  VOTES,  RETURNS, 
AND  CANVASS. 

Restraining  issuance  of  certificate  of  election, 
see  Injunction,  8  80. 

X.  CONTESTS. 

Determination  by  state  senate  as  to  election  of 
members,  see  States,  (  30. 

S  273.  An  election  may  be  contested,  not  only 
by  candidates  for  the  office,  but  by  the  incum- 
bent, or  a  contest  could  be  raised  by  the  court 
of  its  own  motion.— Adcock  v.  Houk  (Tenn.)  979. 

S  305.  Under  Kirby's  Dig.  §§  1227,  1228, 
where  appellee  showed  by  the  statement  of  facts 
in  his  motion  to  dismiss  the  appeal  in  an  elec- 
tion contest  that  the  contest  had  boen  finally 
determined  by  an  adjudication  of  the  Senate, 
the  appeal  will  be  dismissed. — Young  v.  Boles 
(Ark.)  496. 

XI.  VIOUITIONS  OF  ELECTION  LAWS. 

S  311.  Act  March  4,  1891  (Laws  1891,  pp. 
48,  51,  52)  $§  38,  43,  and  44,  relating  to  efec- 
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lating  to  the  same  sabject.— Campbell  y.  Sam- 
ples (Ark.)  110. 

{  313.  Voting  at  a  municipal  election  with- 
out registration  held  to  constitute  a  misdemean- 
or, under  Code  1858,  {  4598.— State  v.  Weaver 
(Tenn.)  465. 

f  328.  An  information  charging  one  with 
fraudulently  registering,  held  not  required  to  al- 
lege that  he  was  sworn  when  he  made  applica- 
tion for  registration.— State  v.  Keating  (Mo.) 
099.  "»   V       / 

8  328.  In  a  prosecution  for  fraudulent  regis- 
tration, evidence  that  the  name  signed  by  defend- 
ant in  the  primary  books  on  two  occasions  was 
slightly  misspelled  did  not  constitute  a  fatal  va- 
riance.—State  V.  Kznicious  (Mo.)  730. 

i  329.  A  witness,  knowing  the  facts,  could- 
testify  that  there  was  a  general  registration  on 
certain  days,  where  defendant  wa.s  charged  to 
have  illegally  registered.— State  v.  Tiernan  (Mo.) 
72a 

{  329.  Evidence  heJd  to  sustain  a  conviction 
of  fraudulent  registration.- State  v.  Ezniclous 
(Mo.)  730. 

S  329.  The  secretary  of  the  board  of  election 
commissioners  held  competent  to  testify  that 
there  was  a  general  registration  of  voters  in 
St.  Louis  on  September  15,  1908,  when  accused 
was  charged  with  fraudulent  registration. — 
State  V.  Exnicions  (Mo.)  730. 

ELIGIBILITY. 

Of  connty  school  superintendent,  see  Schools 
and  School  Districts,  8  46. 

EMBEZZLEMENT. 

8  10.  Where  no  fiduciary  relation  existed  be- 
tween prosecuting  witness  and  defendant,  the 
latter  was  not  guilty  of  embezzlement. — Bi^ant 
V.  State  (Tex.  Cr.  App.)  543. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  §g  284-568. 

I.  NATTTRE,   EXTEKT,   AND   DZXEGA- 
TION  OF  POWER. 

8  10.  Oen.  Laws  1907,  p.  23,  c.  15,  held  not 
to  apply  to  street  railways. — Galveston,  H.  & 
S.  A.  Ry.  Co.  T.  Houston  Electric  Co.  (Xex. 
ClT.  App.)  287. 

8  49.  The  homestead  right  of  a  minor  in  land 
can  be  taken  by  eminent  domain. — Ancell  v. 
Southern  Illinois  &  Mo.  Bridge  Co.  (Mo.)  709. 

n.  OOMPEN8ATION. 

(B)  TakiiiK      or      Injorlnar      Property      aa 
Groand  for  Compenamtion. 

8  93.  The  owner  of  land  sought  to  be  con- 
demned by  a  gas  company  for  a  pipe  line  held 
not  entitled  to  add  to  the  value  of  the  property 
to  be  taken  the  damages  from  the  supposed  ex- 
haustion of  the  gas  reservoir  under  his  property 
by  the  use  which  the  gas  company  inteuds  to 
make  of  its  gas  wells.--Calor  Oil  &  Oas  Co.  t. 
Franzell   (Ky.)  18a 

8  120.  An  electric  street  railway  held  not 
to  be  an  additional  servitude  in  a  street,  and 
that  it  could  cross  over  the  tnu^s  of  a  steam 
railroad  crossing  the  highway  without  comply- 
ing with  conditions  other  than  those  to  which 
the  general  public  is  subject  in  traveling  over 
the  highway.— Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Houston  Electric  Co.  (Tex.  Civ.  App.)  287. 


tain  its  tracks  thereafter  was  admissible. — Ixiui»- 
ville  &  N.  R.  Co.  v.  City  of  Louisville  (Ky.)  84!t. 

8  136.  The  measure  of  compeusation  for  thr 
right  to  lay  a  pipe  line  along  a  railroad  right 
of  way  across  the  owner's  land  held  the  fair 
market  value  of  the  property  at  a  fair  and 
voluntary  sale.— Calor  Oil  &  Gas  Co.  v.  Fran- 
zell (Ky.)  188. 

HI.  PROCEEDINGS  TO  TAKE  FROP- 
ERTT  AND  ASSESS  COM- 
PENSATION. 

Appellate   jurisdiction   as   dependent   on    title 
to  realty  being  involved,  see  CJourts,  8  231. 

8  203.  In  proceedings  to  condemn  a  right  of 
way  for  a  pipe  line,  evidence  of  the  value  of 
the  land,  based  on  any  suniosedly  peculiar 
adaptability  for  pipe  line  purposes,  held  inad- 
missible.— Calor  Oil  &  Gas  Co.  v.  Franzell 
(Ky.)  ISa 

8  203.  Evidence  that  dama^  sustained  by  a 
railroad  company  from  inability  to  lay  a  third 
trac^  over  a  street  crossing  would  be  from 
^15,000  to  ^25,000  held  properly  rejected.— Lou- 
isville &  N.  R.  Co.  V.  City  of  Louisville  (Ky.) 
849. 

8  205.  A  verdict  allowing  only  nominal  dam- 
ages for  the  acquisition  of  a  street  crossing  over 
a  railroad  right  of  way  held  not  contrary  to  the 
evidence.— Louisville  &  N.  R.  Co.  v.  City  of 
LouUville  (Ky.)  849. 

8  238.  On  appeal  in  condemnation  proceed- 
ings, the  condemnor  has  the  burden  of  proof, 
and  is  entitled  to  the  concluding  argument. — 
Calor  Oil  &  Gas  Co.  v.  Franzell  (Ky.)  ISa 

8  239.    An  order  held  to  amount  to  a  vacstion 

of  the  report  of  commissioners  in  a  condemna- 
tion proceeding  within  Rev.  St  1899.  8  1-*>S 
(Ann.  St.  1906,  p.  1040).— Southern  Missouri  & 
A.  R.  Co.  V.  Wyatt  (Mo.)  688. 

8  239.  Vacation  of  a  commissioners'  report 
in  condemnation  proceedings,  under  Rev.  St. 
1899,  8  1208  (Ann.  St.  1906,  p.  1040),  held  not 
a  condition  precedent  to  the  award  of  a  re- 
assessment by  jury.— Southern  Missouri  &  A.  R. 
Co.  T.  Wyatt  (Mo.)  688. 

8  239.  A  general  verdict  allowing  damages 
for  the  taking  of  two  separate  tracts  for  a  rail- 
road right  of  way  held  not  erroneooa  on  its 
face.— Southern  Missouri  &  A.  R.  Co.  ▼.  Wyatt 
(Mo.)  68a 

8  262.  A  general  verdict  in  condemnation 
proceedings  allowing  damages  for  two  separate 
tracts  of  land  held  not  to  be  presumed  defective 
on  appeal,  for  failure  to  make  a  separate  award 
as  to  each,  where  such  objection  was  not  pre- 
sented at  the  trial  by  motion  in  arrest  of  judg- 
ment, and  there  was  no  bill  of  exceptions.— 
Southern  Missouri  &  A.  R.  Co.  v.  Wyatt  (Mo.) 
68a 

EMPLOYES. 

See  Master  and  Servant. 

ENTRY. 

Of  Judgment,  see  Judgment,  8  272. 

ENTRY,  WRIT  OF. 

See  Eiectment 

EQUITABLE  ESTOPPEL 

See  Estoppel,  88  54-85. 
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EQUITABLE  MORTGAGL 

See  Mortgages,  {  27. 

EQUITY. 

Equitable  estoppel,  see  Estoppel,  fS  54-96. 
£k]altable  mortigage,  see  Mortgages,  {  27. 

PartiouUtr  tuijecU  of  equitable  juritdiotion  and 
equitable  remediet. 

See  Oancellation  of  Instruments;  Divorce,  § 
87;  Fraudulent  Conveyances;  Injunction; 
Interpleader;  Nuisance,  {  84;  Partition,  §i 
16,  63;  Quieting  Title;  Receivers;  Reforma- 
tion of  Instruments;  Specific  Performance; 
Trusts. 

Belief  against  judgment,  see  Judgment,  {  443. 

X.  JTrBISDICTION,  PRINCIPIfS.  AMD 


(O)  Prlnelplea  and  Maxima  of  Baalty. 

I  65.  A  party  threatened  with  danger  from 
alteration  of  a  public  road  and  drainage  ditch 
held  not  piecluded  from  recovery  because  he 
had  previously  raised  the  grade  of  the  road 
himself  without  formal  authority,  under  the 
maxim  that  he  who  seeks  equity  must  de  so 
with  clean  hands. — Williams  t.  Beatty  (Mo. 
App.)   323. 

t  66.  One  coming  into  equity  nmst  do  equity, 
and  cannot  repudiate  a  transaction  without  re- 
turning to  the  other  i>ar^  what  he  has  received 
thereunder.— Dalpine  v.  Lume  (Mo.  App.)  776. 

II.  I.AOHES    Aim    STAIJB    DEMANDS. 

Particular  remedies  or  proceedingt. 
See  Specific  Performance,  |  105;   Trespass  to 
try  TiUe,  {  25. 

{  87.  When  the  equitable  defense  of  laches  is 
available  stated.— Butter  ▼.  Carotbers  (Mo.) 
1056. 

VnX.  HEABIKO.  SUBMISSION  OF  IS- 
SUES TO  JUB7,  AND  BEHEABING. 

Transfer  of  cause  to  law  docket  for  purpose  of 
trial  of  issues  by  jury,  see  Trial,  {  11. 

S  377.  In  a  suit  involving  matters  of  equita- 
ble cognizance,  the  chancellor  has  a  right  to 
submit  issues  to  a  jury  on  his  own  motion. — 
Stirman  t.  Grabtree  (Ky.)  194. 

I  379.  If  a  chancellor  is  to  accept  the  find- 
ings of  a  jury,  they  should  be  advised  of  the 
contention  of  both  jMLrties,  so  that,  when  they 
come  to  consider  their  verdict,  they  may  have 
before  them  the  case  of  each. — Stirman  v.  Crab- 
tree  (Ky.)  194. 

S  381.  In  a  suit  involving  matters  of  equita- 
ble cognizance,  if  the  chancellor  submits  the 
issues  to  a  jui7,  he  need  not  follow  their  find- 
inga.->-Stirman  v.  Crabtree  (Ky.)  194. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  if  33-54. 

Of  bridges,  see  Bridges,  g  20. 

Of  courts,  see  Courts,  §i  48-116. 

Of  highways,  see  Highways,  §§  19-63. 

Of  public  schools,  see  Schools  and  School  Dis- 

tricto,  gS  11,  15. 
Of  railroads,  see  Railroads,  H  96,  98;    Street 

Railroads,  If  1-41. 
Of  trnste,  see  Trusts,  |  372. 
Of  will,  see  Wills,  {{  200-400. 


ESTATES. 

Created  by  deed,  see  Deeds,  fg  124-129. 

Created  by  will,  see  Wills,  g  002. 

Decedents'  estates,  see  Descent  and  Distribu- 
tion;   Executors  and  Administrators. 

Estates  for  years,  see  Landlord  and  Tenant. 

Restrictions  on  creation  of  future  estates,  see 
Perpetuities. 

Partirular  ettatet. 
See  Dower;   Life  Estates. 
Tenancy  in  common,  see  Tenancy  in  Common. 

ESTOPPEL 

I.  BT  BECOBD. 

By  judgment,  see  Judgment,  gg  570,  707-743. 

H.  BT  DEED. 

(A)  Creation    and    Operation    la    General. 

i  25.  A  vendor  of  land  whose  deed  recited  a 
consideration  paid  in  full  lieli  not  estopped  to 
deny  the  truth  of  the  receipt  in  the  deed. — 
Shelton  ▼.  Cooksey  (Mo.  App.)  331. 

m.  EQUITABI.E  ESTOPPEI- 

To  attert  or  deny  particular  factt,  right*,  claimt, 
or  liabilitiei. 

Defects  in  benefit  certificate,  see  Insurance,  S 
724. 

Forfeiture  of  insurance,  see  Insurance,  gg  878, 
755. 

To  allege  error  on  appeal,  see  Appeal  and  Er- 
ror, g  882;  Criminal  Law,  g  1137. 

To  deny  corporate  powers,  see  (Corporations,  g 
388. 

To  take  appeal,  see  Appeal  and  Error,  g  154. 

(A)  Natare  and  Basentlala  In  General. 

g  54.  One  held  not  estopped  from  claiming 
damages  for  the  timber  cut  on  his  land,  because 
his  agent  had  pointed  out  to  defendant  the  lines 
within  which  the  timber  could  be  cut.— Cleven- 
ger  V.  Blount  (Tex.)  529. 

(B)  Gronnda  of  Batoppel. 

S  63.  Where  a  party  gives  a  reason  for  his 
conduct  touching  anything  involving  any  con- 
troversy, he  is  estopped,  after  litigation  is  be- 
gun, from  changing  his  ground,  and  putting  his 
conduct  on  another  and  different  ground. — Sny- 
der V.  Supreme  Ruler  of  Fraternal  Mystic  Circle 
(Tenn.)  981. 

fi  63.  In  an  action  by  a  land  broker  for  com- 
missions, a  plea  of  estopnel  held  insufiScient— 
Montgomery  y.  Amsler  (Tex.  Civ.  App.)  307. 

g  68.  Relator,  in  quo  waranto  to  test  the 
right  of  defendant  to  hold  over  an  oflSce,  held 
estopped  by  his  position  in  his  pleading  to  in- 
sist that  the  defendant  should  test  his-  right  to 
hold  the  office  by  some  independent  procMding. 
—State  v.  Evans  (Tenn.)  81. 

g  78.  A  grantee  who  had  received  a  check 
as  full  payment  for  land  conveyed  to  him  by  one 
whose  title  was  defective  by  reason  of  a  prior 
recorded  but  not  properly  acknowledged  deed 
held  not  entitled  to  repudiate  the  payment,  and 
to  reassert  his  claim  to  the  land. — Abemathy  v. 
Pickett  (Tex.  Civ.  App.)  579. 

I  95.  .  Mere  silence  lield  not  to  work  an  estop- 
pel where  both  parties  know  the  truth. — Spahr 
T.  Cape  (Mo.  App.)  379. 

EVICTION. 

Necessity  in  order  to  constitute  breach  of  cove- 
nant of  seisin,  see  Covenants,  |  94. 

Of  tenant  of  demised  premises,  see  Landlord 
and  Tenant,  g  180. 
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Pleading,  i|  378-398. 

Applicability  of  instructioiiB  to  evidence,  see 
Trial,  §g  251-253. 

Conformity  of  judgment  to  proofs,  see  Judg- 
ment, §  251. 

Questions  of  fact  for  jury,  see  Trial,  {i  139-143. 

Reception  at  trial,  see  Criminal  Law,  |§  666- 
681 ;  Trial,  §§  56-105. 

Verdict  or  findings  contrary  to  eridence,  see 
New  Trial,  fi  66-72. 

A*  to  particular  foot*  or  Utues. 

See  Boundaries,  S§  33-54;  Damages,  §§  163- 
188;  Deeds,  §§  199,  207;  Domicile,  §  10: 
Fraudulent  Conveyances,  |§  282,  299;  Pay- 
ment, §§  65-76 ;    Release,  §  53. 

Agency,  sec  Principal  and  Agent,  S$  21-23. 

Authority  of  agent,  see  Principal  and  Agent, 
SI  122,  123. 

Claims  against  estate  of  decedent,  see  Executors 
and  Administrators,  i  221. 

Damages  from  exercise  of  power  of  eminent  do- 
main, see  Eminent  Domain,  ^  203. 

Defense  of  statute  of  limitations,  see  Limita- 
tion of  Actions,  tS  195,  197. 

Employment  of  broker,  see  Brokers,  §  8. 

Fraud  in  inducing  exchange  of  property,  see 
Exchange   of   Property,    S   8. 

Good  faith  of  purchaser  of  land,  see  Vendor  and 
Purchaser,   f  242. 

Hostile  character  of  possession,  see  Adverse  Pos- 
session, i  85. 

Kegligenee  of  master,  see  Master  and  Servant,  SS 
270,  27a 

Ratification  of  acts  Of  agent,  see  Principal  and 
Agent,  §  173. 

Status  of  homestead,  see  Homestead,  {  181. 

Testamentary  capacity,  see  Wills,  ff  52-55. 

Title  to  property,  see  Property,  jl  9. 

Transfer  of  title  to  goods  sold,  see  Sales,  S 
218%. 

Undue  influence  in  procuring  making  of  will,  see 
Wills,  SJ  163,  164. 

Validity  of  assignment  of  insurance  policy,  see 
Insurance,    §   212. 

In  actions  &y  or  again$t  particular  olat»e*  of 

periont. 
See  Brokers,  j|§  8.>-8e;    Carriers,  {{  IM,  134, 

228,  316-318;    Landlord  and  Tenant,  J  180; 

Master   and   Servant.    §S   80,   265-279,   330; 

Railroads,  {§  397,  443. 

In  particular  dvU  actions  or  prooeedingt. 

See  Ejectment,  {{  86,  95:    Fraud,  S§  56,  58; 
Malicious  Prosecution,  if  56-64;    Negligence, 
|!  121-134:    Partition,  g  63;    Quo  Warranto, 
S.T ;    Replevin,  §  71 ;    Specific  Performance, 
121;   Trespass,  Ji  44,  46;    Trespass  to  Try 
Itle,  §§  40,  41 ;   Trover  and  Conversion,  {  40. 

Affiliation  proceedings,  see  Bastards,  §  65. 
For  breach  of  contract,  see  Contracts,  §§  322, 

349,  350 ;    Sales,  §|  382-383. 
For  breach  of  covenant,  see  Covenants,  8  118. 
For  breach  of  warranty,  see  Sales,  {  441. 
For  compensation  of  broker,   see   Brokers,   §8 

85-80. 
For  delay  in  transportation  by  carrier,  see  Car- 
riers, §  104. 
For  delay  in  transportation  of  live  stock,  see 

Carriers,  §  228. 
For  diversion  of  water  course,  see  Waters  and 

Water  Courses,  §  87. 
For   injuries   to   animals   on   or  near  railroa4 

tracks,  see  Railroads,  $  443. 
For  injuries  to  passenger,  see  Carriers,  g|  316, 

ol8. 
For   injuries   to   persons   on   or   near   railroad 

tracks,  see  Railroads,  {  397. 
For  injuries  to  servant,  see  Master  and  Servant, 

«§  265-279. 


cor  price  oi  gooas,  see  sales,  %  <kw. 

For  price  of  land,  see  Vendor  and  Purchaser, 

i  315. 
For  recovery  of  price  paid  for  goods,  see  Sales, 

8  397. 
For  unpaid  taxes,  see  Taxation,  |  593. 
For  wages,  see  Master  and  Servant,  {  80. 
For  wrongful  eviction  of  tenant,  see  Landlord 

and  Tenant,  8  180. 
On   benefit  certificate,  see  Insurance,   f|  817, 

819. 
On  ^cial  tax  bill,  see  Municipal  Corporations, 

Probate   proceedings,   see   Wills,    SS    293-306. 
To  enforce  vendor's  lien,  see  Vendor  and  Pur^ 

chaser,  8  281. 
To  establish  trust,  see  Trusts,  8  .372. 

In  criminal  proiecution*. 

See  Abduction,  8  12 ;  Burglary,  8  31 ;  Criminal 
Law,  88  304-564:  False  Pretenses,  %%  41.  4Si-, 
Forgery,  8  44;  Gaming,  8  98;  Homicide,  §1 
147-254 ;  Larceny,  gS  44-59 ;  Rape,  88  40-51 ; 
Robbery,  g  24 ;   Seduction,  88  43,  4& 

For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  gg  226-236. 

For  violation  of  election  laws,  gee  Xaections, 
8  329. 

Review  anU  procedure  thereon  in  appellate 
courts. 

Assignment  of  errors  in  rulings,  see  Appeal  and 
Error,  g  728. 

Harmless  error  in  rulings,  see  Appeal  and  Er- 
ror, gg  1050-1036;  Criminal  Law,  $8  1169, 
1170. 

Necessity  of  presentation  of  objections  in  motion 
for  new  trial,  for  purpose  of  review,  see  Ap- 
peal and  Error,  8  289. 

Presentation  in  appeal  record  of  questions  for 
purpose  of  review,  see  Criminal  Law,  8  1120. 

Review  of  questions  of  fact,  see  Appeal  and 
Error,  gg  987-1015;  Criminal  Law,  H  115S, 
1159. 

Z.  TWICIAL  NOTICIl. 

8  1.  Judicial  notice  cannot  be  taken  of  con- 
troverted questions  of  fact.— Carr  r.  Fair  (Ark.) 
659. 

8  10.  The  court  will  take  notice  of  the  loca- 
tion of  the  Columbia  Male  and  Female  High 
School  building  in  the  town  of  Columbia. — Jef- 
fries V.  Board  of  Trustees  of  Columbia  Graded 
Common  School  (Ky.)  813. 

8  10.  The  court  takes  judicial  notice  of  geo- 
graphical subdivisions  of  the  state,  and  of  state 
and  federal  boundaries.— Gator  t.  Hays  ^Tex. 
Civ.  App.)  953. 

8  12.  Courts  do  not  take  judicial  notice  of  a 
city  census  which  was  not  made  in  compliance 
with  Rev.  St.  1899,  gg  3028,  6300  (Ann.  St. 
1906,  pp.  1733,  3147).— State  ex  rcl.  Ryan  t. 
Wooten  (Mo.  App.)  1101. 

8  18.  A  controverted  question  of  value  of 
timber  cannot  be  settled  by  the  judicial  knowl- 
edge of  the  chancellor.— Carr  v.  Fair  (Ark.)  669. 

8  20.  Courts  will  take  judicial  notice  that 
trunk  line  railroads  are  engaged  in  both  in- 
trastate and  interstate  traffic— Shohoney  t. 
Quincy,  O.  &  K.  C.  Ry.  Co.  (Mo.)  1025. 

8  20.  Though  it  is  matter  of  common  knowl- 
edge that  the  business  of  operating  electric 
street  railways  is  generally  carried  on  by  cor- 
porations, it  cannot  l>e  judicially  known  that  no 
others  than  corporations  are  carrying  on  such 
business  in  the  state.— Beaumont  Traction  Co.  t. 
Si  ate   (Tex.   Civ.    App.)   615.   618. 
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See  Payment,  §  66;   Release,  S  55. 
Liimitation  of  liability  of  carrier,  see  Carriers, 

{  163. 
Status  of  homestead,  see  Homestead,  |  181. 

In  particular  eivU  actiont  or  proceeding*. 
See  Negligence,  $  121. 
As  to  continuance  of  insanity  of  testator,  see 

Wills,  §  52. 
For  injuries  to  servant,  see  Master  and  Servant, 

i  265. 
On  benefit  certificate,   see  Insurance,  {  817. 
1o  establish  trust,  see  Trusts,  {  372. 

i  80.  In  the  absence  of  proof  of  the  law  as 
to  punitive  damages  for  personal  injuries  in  an- 
other state,  where  the  injury  occurred,  the  law 
of  that  state  is  presumed  to  be  the  same  as  that 
of  the  forum.— Louisville  &  N.  R.  Co.  v.  Smith 
<Ky.)  806. 

f  84.  From  the  known  powers  of  appellate 
courts  and  pursuant  to  statute,  the  Supreme 
Court  will  presume  that  the  Supreme  Court  of 
Louisiana  is  a  court  of  record,  and  hence  has 
a  seal.— Houston  Oil  Co.  of  Texas  v.  Kimball 
<Ter.)  533. 

m.  BURDEN   OF  PROOF. 

A»  to  particular  facts  or  i*»ue*. 

See  Boundaries,  §  33 ;  DamaRPS,  §  163 ;  Fraud- 
ulent Conveyances,  §  282 ;    Payment,  f  65. 

Contributory  negligence,  see  Negligence,  |  122. 

Payment  of  note,  see  Bills  and  Notes.  §  499. 

Undue  influence  in  procuring  assignment  of  in- 
surance policy,  see  Insurance,  i  212. 

In  particular  civH  actiont  or  proceeding*. 
See  Ejectment,  i  86;    Malicious  Prosecution,  { 

56 ;   Trespass,  §  44. 
For  breach  of  covenant,  see  Covenants,  {  118. 
For  injuries  to  passenger,  see  Carriers.  §  316. 
For  injuries  to  servant,  see  Master  and  Servant, 

f  265. 
For  unpaid   taxes,   see   Taxation,   S   593. 
On  note,  see  Bills  and  Notes,  %  499. 
To  establish  trust,  see  Trusts,  §  372. 

TV.  REI.EVANCT,  MATERIALITT,  Ain> 
OOHFETENCT  IN   OENERAX. 

<A)  Faeta  In  laane  and  Relevant  to  laaaea. 

S  113.  Evidence  of  the  price  paid  for  prop- 
«rty  is  not  evidence  of  its  market  value.— Tex- 
arkana  &  Ft.  S.  Ry.  Co.  v.  Neches  Iron  Works 
<Tex.  Civ.  App.)  64. 

(O)   Res  Gestae. 

§  123.  In  an  action  by  a  passenger  for  the 
misconduct  of  the  conductor,  the  statement  of 
a  fellow  passenger  held  inadmissible  as  the  opin- 
ion of  a  stranger  as  to  the  conduct  of  the  con- 
ductor.—Texas  &  N.  O.  R.  Co.  V.  MaJ-shall  (Tex. 
Civ.  App.)  946. 

(C)   similar  Facta  and  Tranaactlona. 

{  130.  In  an  action  to  replevin  property 
mortgaged  to  secure  a  note  given  for  a  store 
account,  in  which  the  defense  was  payment, 
testimony  that,  when  witness  went  to  plain- 
tiff's store  to  settle  an  account,  the  bookkeeper 
claimed  that  witness  still  owed  another  ac- 
count, but  upon  examining  his  papers  admitted 
that  it  had  been  settled,  held  irrelevant  and  in- 
competent.— JlcCown  V.  Wilson  (Ark.)  478. 

§  142.  In  ascertaining  the  value  of  land, 
rule  as  to  admissibility  of  evidence  of  the  val- 
ue of  other  lands  stated.— Koppe  v.  Koppe 
(Tex.   Civ.    App.)   C8. 


gence,  f  130. 

S.143.  A  letter  passing  between  opposite 
counsel  as  to  the  submission  to  examination  oat 
of  court  of  receipts  relied  on  by  defendant  which 
were  in  controversy  held  properly  excluded  ;  the 
receipts  having  been  admitted  in  evidence  and 
inspected  by  the  jury. — Steltemeier  v.  Barrett 
(Mo.  App.)  10J)5. 

(E)  Competency. 

§  151.  An  injured  servant  held  entitled  to 
testify  that  he  did  not  know  of  the  danger  of 
performing  the  work  in  which  he  was  injured, 
in  the  way  he  did.— Texas  &  N.  O.  B.  Co.  v. 
Pluramer  (Tex.  Civ.  App.)  942. 

V.  BEST  AND  SECOITDART  EVIDENCE. 

S  158.  The  memoranda  kept  in  a  telephone 
exchange  held  the  best  evidence  of  what  they 
contain.— Edwards  v.  Adams  (Tex.  Civ,  App.) 
898. 

S  168.  The  contents  of  a  letter  not  produced 
are  inadmissible  as  a  rule. — Merriman  v.  Bla- 
lack  (Tex.  Civ.  App.)  403. 

It  174.  A  record  book  kept  by  a  railroad, 
showing  the  names  of  employes  in  a  railroad 
yard,  compiled  from  time  slips  made  in  the  yard 
by  an  employ*  required  to  keep  the  time  of  em- 
ployes, held  inadmissible. — Pratt  v.  Missouri 
Pac.  By.  Co.  (Mo.  App.)  1125. 

%  184.  The  memoranda  kept  in  a  telephone 
exchange  being  the  best  evidence  of  what  they 
contain,  secondary  evidence  held  not  admissible 
on  proof  that  the  telephone  business  had  been 
sold  and  papers  delivered  to  new  owner. — Ed- 
wards V.  Adams  (Tex.  Civ.  App.)  898. 

VH.   ADMISSIONS. 

(A)  Nature,  Form,  and  Ineldenta  In  Gen- 
eral. 

i  220.  The  execution  of  a  chattel  mortgage 
on  a  filly  in  controversy  by  defendant  in  de- 
cedent's presence  held  admissible  as  an  admis- 
sion by  decedent  that  the  filly  was  owned  b.y 
defendant  ■  and  not  by  him. — Bailey  v.  Bailey 
(Mo.  App.)  1099. 

(C)  By  Grantora,  Former  Ovrnera,  or  PrlT- 

lea. 

§  236.  In  an  action  for  wrongful  death,  ad- 
missions by  decedent  held  inadmissible. — Murphy 
v.  St.  Louis,  I.  M.  4  S.  K.  Co.  (Ark.)  636. 

(D)  By   Aarenta  or  Other  Repreaentatlvea. 

§  246.  Abandoned  interrogatories  prepared 
b.T  plaintiff's  attorney  to  be  used  on  the  taking 
of  a  witness'  deposition  held  inadmissible. — Mur- 
phy V.  St.  Louis,  I.  M.  &  S.  B.  Co.  (Ark.)  636. 

(B)  Proof  and  ESect. 

%  2.'>8.  In  an  action  for  breach  of  contract,  a 
certain  letter  from  defendant  to  plaintiff  held 
admissible  as  an  admission. — J.  T.  StarK  Grain 
Co.  V.  Harry  Bros.  Co.  (Tex.  Civ.  App.)  947. 

Vm.  DECIJUIATIONS. 

(A)   Nature,  Form,  and  Ineldenta  In  Gen- 
eral. 

i  271.  In  an  action  for  injuries  to  a  street 
car  passenger  struck  by  a  beam  near  the  track, 
a  report  of  the  motorman  giving  his  version  of 
the  accident  to  the  company  was  inadmissible 
as  an  ex  parte  account,  not  under  oath,  and 
affording  no  opportunity  for  cross-examination 
by  plaintiff.— Gardner  v.  Metropolitan  St  Rv. 
Co.  (Mo.)  1068. 
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I  274.  Evidence  of  declarations  by  a  survey- 
or since  deceased  held  inadmissible  because 
hearsay.— Tbacker  v.  Wilson  (Xex.  Civ.  App.) 
938. 

IX.  HEAB8AT. 

i  317.  Evidence,  in  an  action  for  malicious 
prosecution,  hrJd  inadmissible  as  hearsay. — £/ind- 
say  V.  Bates  (Mo.)  682. 

i  317.  Certain  testimony  in  an  action  on  a 
debt  held  hearsay. — Byrne  v.  Hafner  Feed  Co. 
(Mo.  App.)  349. 

I  317.  In  trespass  to  try  title,  in  which  de- 
fendant claimed  under  a  deed  from  an  inde- 
pendent executrix,  to  pay  the  debts  of  testator, 
declarations  of  the  executrix  as  to  the  existence 
of  debts  at  the  time  of  the  sale,  made  after  the 
sale,  are  inadmissible  as  hearsay. — Haring  v. 
Shelton  (Tex.)  13. 

S  317.  In  a  suit  against  a  railroad  for  neg- 
ligence in  providing  an  injured  employ^  with 
medical  attention,  certain  testimony  of  plaintiff 
in  regard  to  what  a  third  person  bad  told  him 
defendants'  local  agent  had  said,  in  relation  to 
plaintiflTs  being  carried  by  train  to  the  place 
where  defendants'  local  agent  resided,  held  to 
be  hearsay.— Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Graves  (Tex.  Civ.  App.)  458. 

X.  DOCTJMENTART  EVIDEHCE. 

In   trespass  to  try  title,  see  Trespass  to  Try 
Title,  S  40. 

(B)  ExempIIflcationia,       Tranaerfpta,      a.nd 
Certified  Copies. 

§  342.  Under  Rev.  St.  189,"),  arts.  62,  2306, 
230S.  sketches  and  plats  of  the  General  Land 
Office  from  maps  of  H.  county  held  admissible 
in  a  boundary  line  dispute  without  proof  that 
they  were  made  contemporaneously  with  the  dif- 
ferent surveys. — Myers  v.  Moody  (Tex.  Civ. 
App.)  920. 

XI.  PAROI.    OR    EXTRIHSIC    EVI- 
DEHGE  AFFECTING  WRITINGS. 

<A)  ComtradietliiK.  VarylnK,  or  Addlngr  to 
Terms  of  Written    Instrament. 

S  387.  The  fiscal  court,  like  other  courts, 
must  speak  through  its  records,  and  extraneous 
evidence  is  not  admissible  to  show  the  moaning 
of  its  orders. — Milliken  v.  George  L.  Gillum  & 
Son  (Ky.)  151. 

8  406.  A  warehouse  receipt  issued  by  a  ware- 
houseman held  a  contract  fixing  the  rights  of 
the  parties,  and  not  to  be  varied  by  parol  in 
the  absence  of  an  averment  of  fraud  or  mis- 
take.—Offutt  &  Blackburn  v.  Doyle  (Ky.)  156. 

8  411.  Parol  evidence  held  admissible  to 
show  the  nature  and  character  of  a  sjjecial  con- 
tract referred  to  in  an  application  for  insurance. 
—State  Mut.  life  Ins.  Co.  v.  Ballard  (Tex.  Civ. 
App.)  ^267. 

(  419.  In  a  snit  for  possession  of  a  farm, 
hew  competent  for  defendant  to  show  by  parol 
that,  as  part  of  the  consideration  for  sale  of 
other  real  estate  deeded  by  defendant  to  plaintiff, 
plaintiff  agreed  to  buy  a  farm  for  defendant. — 
Stirman  v.  Crabtree  (Ky.)  194. 

{  419.  The  true  consideration  of  a  mortgage 
given  to  secure  future  advances  may  be  shown 
by  parol  testimony.— Perkins  &  Manning  Co. 
V.  Drew  &  Laudrum's  Assignee  (Ky.)  520. 

i  419.  A  recital  in  a  deed  that  the  purchase 
price  had  been  paid  is  as  between  the  parties  in 
the  nature  of  a  receipt  and  subject  to  explana- 
tion.—Shelton  V.  Cooksey  (Mo.  App.)  331. 


(B)  iBiralidatiav  'Written  InstrnmeBt. 

I  431.  Where  there  is  a  denial  of  the  execu- 
tion of  a  written  contract  relied  on.  parol  evi- 
dence is  admissible. — Offutt  &  Blacjcbum  v. 
Doyle  (Ky.)  156. 

i  432.  Where  there  is  an  averment  of  wane 
of  consideration  for  a  written  instrument,  parol 
evidence  is  admissible.— Offutt  &  Blackburn  t. 
Doyle  (Ky.)  156. 

§  433.  Where  there  is  an  averment  that  by 
mutual  mistake  a  written  instrument  does  n<n 
contain  the  contract,  parol  evidence  is  admis- 
sible.—Offutt  &  Blackburn  v.  Doyle  (Ky.)  l,Vi 

§  433.  Parol  evidence  is  inadmissible  to  show 
an  error  in  the  entry  of  an  order  of  the  fiscal 
court  fixing  the  salary  of  the  county  judge.— 
Gray8<m  County  v.  Rogers  (Ky.)  866. 

{  434.  Where  there  is  an  averment  of  fraud 
in  the  execution  of  a  written  instrument,  parol 
evidence  is  admissible. — Offutt  &  Blackburn  v. 
Doyle  (Ky.)  156. 

(C)   Separate    or    Sabaeqaeat    Oral    A^ree- 


i  441.  Where  no  reason  is  given  why  a  writ- 
ing does  not  represent  the  agreement  of  the  par- 
ties, it  cannot  be  affected  by  a  parol  contempo- 
raneous agreement — American  Copying  Co.  r. 
Muleski  (Mo.  App.)  3S4. 

§  441.  An  oral  promise  by  the  payee  to  the 
surety  on  a  note,  when  executed,  not  to  enforce 
its  payment  against  him,  does  not  afl'ect  the 
surety's  obligation.— Fambro  v.  Keith  (Tex.  Cir. 
App.)  40. 

(D)  Construction    or   Application    oC   I.aa- 
arnase  or  W^ritten  Instrnment. 

(  457.  Abbreviations  in  mechanic's  lien  state- 
ment held  explainable  by  parol.— Wilson-Rebeis- 
Rolfes  Liimiber  Co.  v.  Capron  (Mo.  App.)  10(yi. 

f  460.  Parol  proof  is  always  admissible  to 
show  where  the  objects  called  for  in  a  deed  are 
located  on  the  ground.— Bentley  v.  Napier  (Ky.) 
180. 

i  460.  In  an  action  to  recover  for  a  deficit 
in  land  sold,  held,  that  the  court  could  look  to 
the  negotiations  leading  up  to  the  deed  to  de- 
termine the  nature  of  the  transaction. — ^Boggs  v. 
Bush  (Ky.)  220. 

xn.  opnnoN  evidehce. 

(A)  Conclnsiona     and     Opinions     of     ^Tit- 
nessea  in  General. 

i  471.  Testimony  that  plaintiff  was  weak  of 
mind  and  bad  no  appreciation  of  the  valne  of 
money  or  property  held  not  objectionable  as  be- 
ing an  opinion  involving  a  legal  conclusion.— 
Koppe  T.  Koppe  (Tex.  Civ.  App.)  <>8. 

8  471.  Testimony  of  witnesses  that  a  plain- 
tiff did  not  in  their  opinion  have  sufficient  men- 
tal capacity  to  fully  understand  a  transaction 
in  question  held  inadmissible  as  involving  a 
legal  conclusion. — Koppe  v.  Koppe  (Tex.  Civ. 
App.)  68. 

8  471.  In  trespass  to  try  title,  testimony  bv 
an  attorney  that  he  investigated  plaintifTs  title, 
and  declined  to  institute  suit  for  recovery  of 
the  land,  was  immaterial  and  irrelevant,  being 
a  mere  expression  of  opinion  as  to  the  validity 
of  plaintiff's  claim.— Merrimau  v.  Blalack  (Tex. 
Civ.  App.)  403. 

8  471.  Answers  held  not  objectionable  as 
witnesses'  conclusions.- Merrimau  v.  Blalack 
(Tex.   Civ.  App.)  403. 

8  471.  Testimony  of  witness  held  to  be  i 
statement  of  a  fact  within  his  knowledge,  and 
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sot  merely  a  conclusion. — 7.  T.  Stark  Grain  Co. 
V.  Harry  Bros.  Co.  (Tex.  Civ.  App.)  947. 

i  474.  Persona  who  had  observed  and  meas- 
ured railway  tracks  with  a  yardstick  or  straight 
edge  and  a  tape  line  could  testify  that  one  rail 
at  a  curve  was  an  inch  higher  than  the  other, 
though  they  did  not  appear  to  be  experts  in 
such  matters,  and  it  was  not  shown  that  the 
measurements  were  made  with  a  spirit  level. — 
Gardner  v.  Metropolitan  St.  Ry.  Cow  (Mo.)  1068. 

§  477.  A  husband  suing  for  a  personal  injury 
to  his  wife  held  authorized  to  testify,  though 
not  an  expert,  that  his  wife's  limbs  are  para- 
l.vzed.— International  &  G.  N.  B.  Co.  v.  Sand- 
lin  (Tex.  Civ.  App.)  60. 

i  478.  In  an  action  to  set  aside  a  deed  from 
plaintiff  to  his  stepmother,  certain  evidence 
held  admissible.— Koppe  t.  Koppe  (Tex.  Cir. 
App.)  68. 

i  501.  In  an  action  to  set  aside  a  deed  as 
fraudulent,  testimony  of  witnesses  as  to  plain- 
tiff's mental  incapacity  held  not  incompetent 
because  the  witnesses  failed  to  ctate  specifically 
the  acts  upon  which  their  opinions  were  tuised. 
— Koppe  V.  Koppe  (Tex.  Civ.  App.)  68. 

(B)  8iib)e«<«  of  Bxpert  Teatlatoay. 

S  S12.  While  expert  testimony  is  admissible 
to  prove  the  character  of  treatment  which  should 
be  given  a  patient,  or  the  probable  effect  of 
the  lade  thereof,  the  opinion  of  an  expert  as  to 
whether  another  physician  should  or  should  not 
have  gone  to  a  patient  under  particular  circum- 
stances is  inadmissible. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Graves  (Tex.  Civ.  App.)  458. 

i  513.  In  an  action  for  death  of  a  servant, 
where  an  issue  is  made  as  to  whether  an  ap- 
pliance alleged  to  have  caused  the  death  was 
reasonably  safe,  competent  and  experienced  per- 
sons may,  as  experts,  give  their  opinion  based 
upon  actual  experience,  observation,  or  technical 
knowledge,  whh  their  reasons  therefor. — War- 
ren's Adm'r  v.  Jeunesse  (Ky.)  862. 

{  513.  Whether  it  is  feasible  for  a  railroad 
to  establish  a  grade  crossing  over  its  tracks  at 
a  particular  place  is  a  subject  for  expert  testi- 
mony.—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  City  of  Bel- 
ton  (Tex.  Civ.  App.)  413. 

J  513.  In  an  action  for  breach  of  contracts 
to  pay  for  an  elevator  building,  tanks,  etc,  a 
witness  of  large  experience  in  the  construction 
of  such  structures  could  express  an  opinion  that 
the  building,  etc.,  were  constructed  in  accord- 
ance with  the  contracts.— J.  T.  Stark  Grain  Co. 
V.  Harry  Bros.  Co.  (Tex.  Civ.  App.)  947. 

(C)  Competener  of  Bxperta. 

S  539%.  Motormen  held  competent  to  testi- 
fy as  to  the  distance  in  which  a  car  could  be 
stopped.— Batsch  v.  United  Rys.  Co.  of  St. 
Liouls  (Mo.  App.)  371. 

§  5391/^.  A  civil  engineer  held  competent  to 
give  his  opinion  as  to  whether  it  is  feasible  to 
establish  a  grade  crossing  at  a  particular  point. 
—Gulf,  C.  &  S.  P.  Ry.  Co.  t.  City  of  Belton 
(Tex.  Civ.  App.)  413. 

(D)   Bxaminatloa  of  Experts. 

{  556.  In  an  action  for  injuries  to  a  serv- 
ant, testimony  of  a  medical  witness  in  which 
he  based  a  statement  on  well-known  medical 
authority,  held  to  be  hearsay. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Graves  (Tex.  Civ.  App.) 
458. 

XIV<  WEIGHT  Aim  SUFFICIENCT. 

Province  of  court  and  jury  in  general,  see  Trial, 

§  194. 
Question  of  law  or  fact  in  general,  see  Trial,  < 

139. 


At  to  partieitlar  fact*  or  i»$ue». 
See  Boundaries,  §  37 :  Damages,  f  185 ;  Limita- 
tion of  Actions,  i  197. 
Agency,  see  Principal  and  Agent,  {  23. 
Authority  of  agent,  see  Principal  and  Agent,  { 

Incompetency  or  negligence  of  fellow  servant, 
sea  Master  and  Servant,  I  279. 

Negligence  of  master,  see  Master  and  Servant, 
{  278. 

Revocation  of  will,  see  Wills,  $  306. 

Testamentary  capacity,  see  Wills,  §  65. 

Undue  influence  in  procuring  assignment  of  in- 
surance policy,  see  Insurance,  S  212. 

In  particular  civil  actions  or  proceedings. 

See  Bijectment,  8  95:  Fraud,  §  58:  Malicious 
Prosecution,  g  64 ;  Negligence,  |  134 ;  Specific 
Performance,  i  121 ;  Trespass,  §  46:  Trespass 
to  Try  Title,  S  ^5  Trover  and  (jonversion, 
I  40. 

Condemsation  proceedings,  see  Eminent  Domain, 
§  205. 

For  breach  of  contract,  see  Contracts,  {  350; 
Sales,  §  383. 

For  breach  of  warranty,  see  Sales,  S  441. 

For  compensation  of  broker,  see  Brokers,  |  86. 

For  injuries  to  animals  on  or  near  tracks,  see 
Railroads,  §  443. 

For  injuries  to  passenger,  see  Carriers,  |  318. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, Is  276-279. 

For  loss  of  or  injuries  to  shiinnent,  see  Carriers, 
i  134. 

For  negligent  transmission  of  telegram,  see  Tele- 
graphs and  Telephones,  {  06i. 

For  price  of  goods,  see  Sales,  §  359. 

For  price  of  land,  see  Vendor  and  Purchaser, 
§    315. 

On  t>enefit  certificate,  see  Insurance,  I  819. 

Probate  proceedings,  see  Wills,  §S  302,  306. 

To  enforce  vendors  lien,  see  Vendor  and  Pur- 
chaser, I  281. 

To  set  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  $  299. 

{  586.  Negative  testimony  by  a  witness  who, 
because  of  an  impaired  sense  or  of  an  admitted 
lack  of  attention,  did  not  see  or  hear,  is  not 
equal  to  that  of  positive  testimony  of  a  witness 
who  did,  and  is  devoid  of  evidential  strength. 
— Williamson  v.  Wabash  B.  Co.  (Mo.  App.) 
1113. 

8  589.  Where  a  witness  is  a  party  in  inter- 
est, his  credibility  is  largely  a  fact  to  be  con- 
sidered in  determining  what  effect  should  be 
given  to  his  testimony. — Bell  County  v.  Felts 
(Tex.  Civ.  App.)  269. 

fi  594.  The  Jury  need  not  believe  the  evi- 
dence of  a  party,  though  not  directly  contra- 
dicted.—Hobart  Nat.  Bank  v.  Fordtran  (Tex. 
Civ.  App.)  413. 

EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  {  556. 

Of  person  accused  of  crime,  see  Criminal  Law, 

Of  witnesses  In  general,  see  Witnesses,  §8  227- 

EXCEPTIONS. 

In  judicial  proceedings. 
Necessity   for  purpose   of   review,    see   Appeal 

and  Error,  §§^63-270;  Criminal  Law,  I  1051. 
Presentation  of,  in  appeal  record  for  purpose  of 

review,  see  Appeal  and  Error,  §  501. 
To  pleading,  see  Pleading,  81  214-228. 

EXCEPTIONS.  BILL  OF. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  88  547-554;  Criminal  Law,  |§  1090- 
1094. 
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Presentation  in  appeal  record  for  purpoae  of  re- 
view, see  Appeal  and  Error,  f  511. 

Taking  exceptions  at  trial,  see  Criminal  Law, 
1696;  Trial,  H  84-106,  ^2. 

I.  NATTTRE.    FORM.    AITD    OOITTEirrs 
XX   OENERAI- 

{  6.  The  oflSce  of  a  bill  of  exceptions '  )lel<r 
to  bring  before  the  appellate  court  a  record  au- 
thenticated by  the  trial  judge,  of  things  which 
transpired  in  the  trial  court,  that  do  not  ap- 
pear in  the  record  hook  of  the  trial  court.— 
roatal  Telegraph-Cable  Co.  v.  Liouisville  Cotton 
Oil  Co.  (Ky.)  852. 

EXCESSIVE  DAMAGES. 

See  Damages,  i§  131-134. 

EXCHANGE  OF  PROPERTY. 

13.  If  a  person  alleged  to  have  been  defraud- 
ed in  an  exchange  of  property  mortgaged  the 
property  received  by  him  and  treated  it  as  bis 
own,  held,  that  he  ratified  the  transaction, 
where  it  was  not  contended  that  he  was  of  in- 
sufficient mental  caoacity  to  understand  the 
nature  of  bis  acts. — Koppe  v.  Koppe  (Tex.  Civ. 
App.)  68. 

{  3.  Right  of  a  person  to  recover  for  fraud 
of  another  in  an  exchange  of  land  between  them 
held  not  to  depend  upon  his  sole  reliance  upon 
the  other^s  representations. — Koppe  v.  Koppe 
(Tex.  Civ.  App.)  68. 

I  8.  Where  defendant,  in  an  action  to  set 
aside  a  deed,  in  addition  to  the  general  denial, 
specially  pleaded  plaintiffs  ratification  of  the 
transaction,  the  burden  was  upon  defendant  to 
establish  the  ratification.— Koppe  v.  Koppe  (Tex. 
Civ.  App.).  68. 

{  8.  In  determining  whether  plaintiff  was  de- 
frauded in  an  exchange  of  lands,  held,  that  only 
the  market  value  of  the  land  at  the  time  of  the 
transaction,  where  it  had  such  a  market  value, 
could  be  considered. — Koppe  v.  Koppe  (Tex.  Civ. 
App.)  68. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  U  105-122. 

EXECUTION. 

See  Attachment ;   Garnishment ;   Judicial  Sales. 
Exemptions,  see  Homestead. 
Of  deed,  see  Deeds,  §  53. 

V.    STAT,  QUASHING,  VACATING,  AND 
RELIEF   AGAINST   EXECUTION. 

$  171.  The  owner  of  land,  holding  it  under  a 
deed  duly  recorded  prior  to  a  levy  to  satisfy  a 
judgment  against  another,  has  an  adequate  rem- 
edy at  law,  and  the  sale  of  the  property  under 
the  levy  will  not  be  enjoined. — Latliam  Co., 
Bankers,  v.  Shelton  (Tex.  Civ.  App.)  941. 

VII.  SALE. 

(B)  Title  and  RiKht*  of  Pnrohaaer. 

f  273.  Where  land  is  bought  at  execution 
sale  by  the  judgment  creditor,  held,  that  be  is 
preiiumed  not  to  have  paid  cash,  but  to  have 
credited  bis  bid  on  tlie  judgment. — Lightfoot  v. 
Morst"  (Tex.  Civ.  App.)  G06. 

i  273.  The  judgment  creditor  buying  at  ex- 
ecution sale  and  crediting  his  bid  on  tlie  judg- 


ment held  not  a  bona  fide  purchaser. — Lightfoot 
v.  Horst  (Tex.  Civ.  App.)  606. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;   Wills. 
Courts  of  probate,  see  Courts,  §  202. 
Testamentary  trustees,  see  Trusts. 
Testimony  as   to  transactions  wiUi   decedents. 
see  Witnesses,  {i  14(^183. 

n.  APPOINTMENT.    QUALIFICATION, 
AND   TENURE. 

S  21.  The  appointment  of  an  administrator 
c.  t.  a.,  governed,  as  provided  by  Ky.  St.  {  3^t, 
by  sections  3896,  3^  (Russell's  SL  if  3037, 
3919,  3920),  held  not  void,  but  erroneous,  though 
another  was  entitled  to  the  appointment,  so 
that  it  could  be  reviewed  only  by  an  appeal 
within  60  days  thereof.— Phillips  t.  Hundley 
(Ky.)  147. 

IIL  ASSETS,  APPRAISAL,  AND  IH- 
VENTORT. 

S  39.  Title  to  real  estate  of  an  intestate 
vests  directly  in  his  heirs.— Seilert  v.  McAnally 
(Mo.)  1064. 

f  43.  Title  to  the  personalty  of  an  intestate 
passes  to  his  administrator,  and  the  title  to 
the  personalty  of  a  testator  passes  to  his  execa- 
tor.— Seilert  v.  McAnally  (Mo.)  1064. 

}  46.  An  undivided  interest  in  a  paid-up  pol- 
icy on  the  life  of  another  held  to  be  an  asset  of 

the  beneficiary's  estate  after  insured's  death, 
and  payment  by  insurer,  although  the  beneficia- 
ry died  before  insured. — la  re  Ulrici's  Estate 
(Mo.  App.)  761. 

{  51.    Kirby's  Dig.  »  6289,  6290,  relating  to 

wrongful  death,  held  to  create  a  cause  of  action 
for  the  benefit  of  decedent's  estate. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Corman  (Ark.)  116. 

IV.   COLLECTION  AND  MANAGEMENT 
OF   ESTATE. 

(B)  Real  Property  and  Interests  Tberela. 

Rights  as  to  homestead,  see  Homestead,  t  li>3. 

i  148.  Where  a  will  does  not  authorize  the 
independent  executrix  to  sell  real  estate,  a  pur- 
chaser from  her  has  the  burden  of  proving  that 
at  the  time  of  the  sale  such  conditions  existed 
as  would  authorize  the  probate  court  to  order 
a  sale.— Haring  v.   Shelton  (Tex.)   13. 

f  150.  A  lease  executed  by  a  person  as  ad- 
ramistratrix  and  executrix  of  an  estate  held  to 
be  good  as  her  individual  lease. — Pine  Bluff  Aerie 
No.  209,  Fraternal  Order  of  Eagles,  v.  Dreyfus 
(Ark.)  G55. 

V.  ALLO'WANf'^o   TO   qUM'UvmO 

WIFE,  HUSBAND,  OB 

CHILDBEN. 

S  100.  Rev.  St.  1809.  §  185  (Ann.  St  1906. 
p.  399),  held  not  to  apply  to  the  demand  of  a 
widow  tor  a  cash  allowance  in  lieu  of  provisions 
for  one  year's  support,  as  authorized  by  sections 
105,  106  (pages  372,  373).— In  re  Ulrici's  Es- 
tate (Mo.  App.)  761. 

§  190.  Limitations  prescribed  by  Rev.  St 
1899,  f  4273  (Ann.  St.  190G,  p.  2.349),  held  not 
to  begin  to  run  against  the  demand  of  a  widow 
for  a  cash  allowance  in  lieu  of  provisions  for 
one  year's  support,  until  letters  of  administra- 
tion have  been  granted. — In  re  Ulrici's  Estate 
(Mo.  App.)  761. 

8  190.  A  widow  seeking  a  cash  payment  in 
lieu  of  an  allowance  for  provisions  held  not  guil- 
ty of  laches.— In  re  Ulnci's  Estate  (Mo.  App.) 
76L 
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"VI.  ALI.OWA1TCE  AND  PAYMENT  OF 
CI.AIBCS. 

(A)  UabllltieB  of  Batate. 

5  221.  Services  between  persons  in  family  re- 
lation are  presumed  to  be  gratuitous. — Rose  t. 
Mayes  (Mo.  App.)  769. 

i  221.  An  intention  to  charge  and  to  ^ay 
for  services  t>etween  persons  in  family  relation 
may  be  proved  by  circumstantial  evidence. — 
I{ose  V.  Mayes  (Mo.  App.)  709. 

S  221.  Evidence  in  support  of  a  mother's 
claim  for  services  against  the  estate  of  her  de- 
ceased daughter  examined,  and  held  to  justify 
the  direction  of  a  verdict  for  the  administrator. 
^Rose  V.  Mayes  (Mo.  App.)  769. 

(B)  Preaentatlon   mud    Alloivance. 

i  227.-  An  affidavit  of  a  nonresident  corpora- 
tion claimant  against  the  estate  of  a  decedent 
held  insufficient  in  view  of  Ky,  St.  g  3870  (Rus- 
sell's St.  §  3901),  and  Civ.  Code  Prac.  §§  117, 
544,  549,  subsec.  2,  550,  subsec.  1.— Crane  & 
Breed  Mfg.  Co.  v.  Stagg's  Adm'r  (Ky.)  225. 

§  227.  Ad  affidavit  of  a  claimant  against  a 
decedent's  estate  held  insufficient  under  Ky.  St. 
§  3871  (Russell's  St.  §  3902).— Crane  &  breed 
Mfg.  Co.  V.  Stagg's  Adm'r  (Ky.)  225. 

§  227.  An  affidavit  of  a  claimant  against  a 
decedent's  estate  made  by  the  claimant's  em- 
pIovS  held  insufficient  under  Ky.  St.  S  3870 
(Russell's  St.  §  3901).— Crane  &  Breed  Mfg.  Co. 
V.   Stagg's  Adm'r  (Ky.)  225. 

i  237.  A  judgment  establishing  a  claim 
against  the  estate  of  a  deceased  widow  held  res 
judicata  in  proceedings  to  charge  the  estate  of 
the  deceased  husband,  leaving  a  will  disposing 
of  his  property  after  the  payment  of  the  wid- 
ow's debts. — Pierce  v.  Pierce  (Mo.  App.)  1147. 

VHI.  5AI,ES  AND  CONVETANCES  UN- 
DER ORDEH  OF  COURT. 

(D)  Application  and  Order. 

J  356.  Where,  at  the  time  judgment  was  ren- 
dered directing  land  to  be  sold  for  a  dpcedent's 
debts  in  a  suit  by  a  creditor,  a  cross-petitioner's 
petition  alleging  his  ownership  of  the  land  and 
praying  that  title  be  adjudged  in  him  was  on 
file  before  the  court,  the  judgment  necessarily  ad- 
judged that  cross-petitioner  had  no  title,  though 
his  name  was  not  mentioned  therein. — Little  v. 
Cardwell  (Ky.)  799. 

(C)  Sale. 

i  375.  An  order  for  the  sale  of  land  belonging 
to  the  estate  of  a  decedent  held  defective,  and 
that  the  court  could  not  amend  the  order  ap- 
proving the  sale  by  an  order  nunc  pro  tunc. — 
Bouldin  v.  Jennings  (Ark.)  (!39.° 

IX.  INSOLVENT  ESTATES. 

Bights  of  administrator  of  insolvent  as  to  home- 
stead, see  Homestead,  $  153. 

X.  ACTIONS. 

§  431.  A  suit  by  a  creditor  to  compel  an  ad- 
ministrator to  settle  the  estate  under  Civ.  Code 
Prac.  S  428,  and  to  compel  payment  of  debts, 
held  improperly  dismissed  because  of  plaintiff's 
failure  to  present  his  claim  accompanied  by  affi- 
davits verified,  as  required  by  statute. — Crane 
&  Breed  Mfg.  Co.  v.  Stagg's  Adm'r  (Ky.)  225. 

S  431.  1  Sayles'  Ann.  Civ.  St.  1897,  art. 
2082.  held  not  to  require  the  presentation  to 
and  rejection  by  the  executor  of  an  unliquidated 
claim  for  services  against  the  estate,  before  su- 
ing thereon.— Wells  v.  Ilobbs  (Tex.  Civ.  App.) 
4."»1. 


XI.  ACCOUNTING  AND  SETTI.EMENT. 

(B)  Statins,    Setlllnar,    Openlnar,    and    Re- 
view. 

{  513.  Under  the  Cdnstitution  and  Kirby's 
Dig.  §  140,  a  judgment  of  the  probate  court 
confirming  the  final  settlement  of  an  administra- 
tor held  to  terminate  the  jarisdiction  of  the  pro- 
bate court  notwithstanding  section  46. — Beckett 
V.  Whittington  (Ark.)  633. 

S  516.  A  court  of  chancery  held  authorized 
on  a  proper  showing  to  set  aside  an  order  of 
the  probate  court  confirming  the  final  settle- 
ment of  the  administrator,  and  permit  the  heir, 
distributee,  or  creditor  to  recover  assets. — Beck- 
ett T.  Whittington  (Ark.)  633.     ' 

EXEMPLARY  DAMAGES. 

See  Damages,  g|  87,  91,  215. 

EXEMPTIONS. 

See  Homestead. 

From  taxation,  see  Taxation,  $  217. 

EXHIBITS. 

Annexed  to  pleading,  see  Pleading,  §§  310,  311. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  §$  471-556. 
In  criminal  prosecutions,  see  Criminal  Law,  It 
478,    494. 

EX  POST  FACTO  LAWS. 

Constitutional    restrictions,    see    Constitutional 
Law,  §  190. 

FACTORS. 

See  Brokers;    Principal  and   Agent. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.  Civn.  UABIUTT. 

(A)  Aeta  Coniitltnttnir  False  Imprlaonment 
and  Iilablllty  Tberefor. 

^  7.  Defendant,  in  an  action  for  false  im- 
prisonment, held  protected  from  liability  by  the 
warrant  being  legal  on  its  face. — Campbell  v. 
Hyde  (Ark.)  99. 

I  7.  A  process  is  fair  on  its  face  which  pro- 
ceeds from  a  court  or  magistrate,  or  body  hav- 
ing authority  by  law  to  issue  process  of  that 
nature,  and  which  is  legal  in  form,  and  on  its 
face  contains  nothing  to  notify  or  fairly  apprise 
the  officer  that  it  issued  without  authority. — 
Campbell  v.  Hyde  (Ark.)  99. 

g  7.  While  a  person  who  procures  a  warrant 
may  be  liable  to  an  action  for  malicious  prose- 
cution if  he  acts  maliciously  and  without  proba- 
ble cause,  he  is  not  liable  to  an  action  for  false 
imprisonment.— Campbell  v.  Hyde  (Ark.)  99. 

FALSE  PRETENSES. 

Application  of  instructions  to  case,  see  Criminal 

Law,  §  814. 
Declaration    by   third   person    as   evidence,    see 

Criminal  Law,  §  418. 
Evidence  of  other  offenses,  see  Criminal  Law, 

8  371. 
Self-serving  declaration  by  accused,  see  Criminal 

Law,  §  413. 

§  16.  Rev.  St.  1899,  {  2213  (Ann.  St.  1906, 
p.  1410),  held  directed  against  obtaining  money 
or  property  from  one  whose  confidence  has  first 
been  secured  by   fraudulent   representations  in 
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!  26.  An  iudictment  for  Bwindling  held  to 
state  an  offense.— Glover  v.  State  (Tex.  Cr. 
App.)  386. 

S  34.  An  information  held  to  suflScientiy 
cliarge  an  offense  under  Rev.  St.  1899,  {  2213 
(Ann.  St.  1906,  p.  1410).— State  v.  Wilson  (Mo.) 
701. 

{  38.  In  a  prosecution  for  swindling,  evi- 
dence held  not  objectionable  because  the  indict- 
ment did  not  allege  that  defendant  represented 
he  had  money  on  deposit  in  the  bank  on  which 
the  check  was  drawn.— Glover  v.  State  (Tex. 
Cr.  App.)  396. 

I  38.  In  a  prosecntion  for  swindling  by  means 
of  a  worthless  check,  the  check  held  admissible. 
—Glover  v.  State  (Tex.  Cr.  App.)  396. 

{  41.  In  a  prosecution  for  swindling  by 
means  of  a  worthless  check,  evidence  of  the 
bookkeeper  of  the  bank  on  which  the  check  was 
drawn  that  the  check  was  presented  to  the  bank 
for  payment,  and  payment  refused,  was  proper. 
—Glover  v.  State  3"ei.  Cr.  App.)  396. 

S  49.  Evidence  held  to  sustain  a  conviction 
in  a  prosecution  under  Rev.  St.  1899.  §  2213 
(Ann.  St.  1906,  p.  1410).— State  v.  Wilson  (Mo.) 
701. 

§  52.  In  a  prosecution  under  Rev.  St.  1899, 
i  2213  (Ann.  St.  1906,  p.  1410),  for  fraudu- 
lently obtaining  money  on  a  worthless  draft, 
an  instruction  limiting  the  purpose  of  evidence 
of  frauds  by  defendant  on  other  persons,  at  or 
near  the  time  of  the  offense  In  question,  was 
entirely  proper.- State  v.  Wilson  (Mo.)  701. 


FALSE  SWEARING. 


See  Perjury. 


FAMILY. 


Claims  against  decedent's  estate  for  services  by 
members  of,  see  Executors  and  Administrators, 
8  221. 

Recovery  bydanghter  for  services  rendered  fa- 
ther, see  work  and  Labor,  {  7. 

FEDERAL  COURTS. 

See  Courts,  if  289,  300. 

FEDERAL  QUESTIONS. 

Ground  for  jurisdiction,  see  Courta,  §  288. 
Ground  for  removal  of  cause,  see  Removal  of 
Causes,  §{   19,  25. 

FEES. 

Of  clerk  of  court,  see  Clerks  of  Courts,  f  §  11,  24. 

FEE  SIMPLE. 

Created  by  deed,  see  Deeds,  {  124. 

FENCES. 

Duty  of  railroad  to  fence  track,  see  Railroads, 
S  411. 

FILING. 

Bill  of  exceptions,  showing  to  be  made  in  appeal 
record,  see  Criminal  Law,  {  1092. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  §§  68-80. 


On  reference,  see  Reference,  K  5»,  108. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  §i  1008-1015. 
Setting  aside,  see  Mew  Trial,  §!  66-72. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Caused  by  operation  of  railroad,  see  RaUioads, 
SS  484,  485. 

FISCAL  COURT. 

See  (Tonnties,  §  64. 

Construction  of  bridges,  see  Bridges,  (  20. 
Parol  or  extrinsic  evidence  of  orders '  of,  see 
Evidence,  8  387. 

FIXTURES. 

{  4.  The  principal  criterion  for  determining 
whether  an  article  Ijecame  a  fixture  is  the  own- 
er's intention  in  putting  the  material  in  or  on 
the  land  or  building — whether  his  purpose  was 
to  make  it  permanently  a  part  thereof. — Banner 
Iron  Works  v.  ^tna  Iron  Works  (Mo.  App.) 
762. 

8  4.  If  tbe  owner  of  land  or  building  purpos- 
ed in  putting  an  article  in  or  on  the  same  to 
make  it  permanently  a  part  thereof,  it  will  us- 
ually be  treated  as  a  fixture  and  lienable,  though 
it  is  fastened  only  slightly  and  may  be  displaced 
without  injuring  the  freehold. — Banner  Iron 
Works  V.  JBtna  Iron  Works  (Mo.  App.)  762. 

8  4.  In  ascertaining  the  intention  to  make 
machinery  or  other  articles  permanently  a  part 
of  a  factory  building,  adaptability  to  the  work 
or  business  is  important,  and  if  necessary  there- 
to, or  to  the  purpose  for  which  the  buildmg  was 
designed  and  used,  or  a  convenient  accessory,  or 
commonly  employed,  intention  to  annex  perma- 
nently may  be  inferred. — Banner  Iron  Woriut  v. 
jmtna.  Iron  Works  (Mo.  App.)   762. 

S  7.  Wbether  an  article  became  a  fixture  is 
not  determinable  altogether,  or  even  principally, 
by  the  mode  of  its  attachment,  and  whether  that 
is  slight  or  strong,  or  whether  the  article  can 
be  removed  readily  without  damage  to  the  free- 
hold, though  these  circumstances  are  to  be  con- 
sidered.—Banner  Iron  Works  v.  .^tna  Iron 
Works  (Mo.  App.)  762. 

FLOODS. 

Liability  of  carrier  for  injuries  to  goods  caased 
by,  see  Carriers,  8  119. 

FLOWAGE. 

See  Waters  and  Water  Courses,  8t  171-179. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORECLOSURE. 

Of  lien,  see  Mechanics'  Liens,  $  304. 
Of  lien  for  levee  taxes,  see  Levees,  8  27. 
Of   mortgage,   see   Chattel   Mortgages,   88  253. 
265 ;   Mortgages,  HI  3C1,  376,  538. 

FOREIGN  JUDGMENTS. 

See  Judgment,  g  822. 
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FORFEITURES. 

See  Searches  and  Seizures. 

For  causing  death,  see  Death,  |  78. 

For  nonpayment  of  tax,  see  Taxation,  f  840. 

Of  franchise  of  water  company,  see  Waters  and 

Water  Courses,  S  188. 
Of  homestead,  see  Homestead,  If  164,  181. 
Of  insurance,  see  Insurance,  §  755. 

FORGERY. 

Bvidenoe  of  forgery  of  deed  as  affecting  title, 
see  Deeds,   if   190,   207. 

Sufficiency  of  opinion  evidence  as  to  handwrit- 
ing, see  Criminal  Law,  |  494. 

8  22.  Under  Code  Cr.  Proc.  1805,  art.  225, 
held,  that  one  passing  a  forged  check  in  Texas 
may  be  prosecuted  there,  even  if  the  forgery 
■were  committed  beyond  the  state,  where  the 
bank  on  which  it  was  purported  to  be  drawn  is 
situated.— Batte  v.  State  (Tex.  Or.  App.)  501. 

f  44.  Evidence  held  to  sustain  a  conviction 
of  forgery.— Batte  v.  State  (Tex.  Cr.  App.)  561. 

I  44.  Under  Code  Cr.  Proc.  1895,  art.  794, 
held  not  necessary  that  there  should  be  posi- 
tive testimony,  in  addition  to  proof  by  compari- 
son of  handwriting,  in  'a  fotgeiy  case. — Batte 
T.  State  (Tex.  Cr.  App.)  561. 

FORMER  ADJUDICATION. 

See  Judgment,  H  570,  707-743. 

FORMER  JEOPARDY. 

Bar  to  proflecution,  see  Criminal  Law,  H  165, 
170. 

FORMS  OF  ACTION. 

See  Ejectment  J  Replevin ;  Trespass,  |§  20-67.; 
Trover  and  (Conversion. 

FORNICATION. 

See  Seduction,  {f  45,  46. 

FRANCHISES. 

Forfeiture  of  franchise  of  water  company,  see 

Waters  and  Water  Courses,  |  188. 
Nonpayment  of  franchise  tax  as  affecting  right 

of  corporation  to  defend  action  against  it,  see 

Corporations,  f  499. 
Value  of  for  purpose  of  taxation,  see  Taxation, 

I  376. 

FRAUD. 

See  False  Pretenses;   Fraudulent  Conveyances. 
Fraudulent  registtation  by  voters,  see  Elections, 

SS  328,  829. 
Parol  or  extrinsic  evidence  of,  see  Evidence,  S 

434. 

/n  particular  clattet  of  conveyancei,  contraoU, 

trantactiont,  or  proceedingt. 
See  Exchange  of  Property,  H  3,  8;    Release, 

i  17. 
Contracts  in  general,  see  Contracts,  f  94. 
Procuring  making  of  will,  see  Wills,  {{  155- 

164. 

Particular  remediet. 
Eauitable  relief  against  judgment,  see  Judgment, 
i  443. 

Z.  DECEPTION   OONSTmmNO 

FRATTD.  AND  UABIUTY 

THEREFOR. 

S  25.  A  vendor  fraudulently  induced  to  ac- 
cept a  reconveyance  in  satisfaction  of  the  ven- 
dor's lien  notes  cannot  recover  for  the  fraud  in 


the  absence  of  a  showing  that  injury  resulted. 
— Thouron  v.  Skirvin  (Tex.  Civ.  App.)  55. 

n.  ACTIONS. 

(C)  Kvidence. 

i  56.  Evidence  held  admissible  on  the  ques- 
tion whether  one  was  deceived  by  false  repre- 
sentations.— Goldman  v.  Hadley  (Tex.  Civ. 
App.)  282. 

I  58.  Fraud  need  not  be  shown  by  direct  evi- 
dence, but  may  be  proved  by  circumstances.— 
Russell  V.  Brooks  (Ark.)  649. 

(D)  Damaves* 

I  59.  lu  an  action  for  deceit  in  exchange 
of  property,  the  measure  of  damages  was  the 
difference  between  the  actual  value  of.  the  land 
received  and  what  it  would  have  been  worth 
had  it  been  as  represented. — Hawman  t.  Mc- 
Lean (Mo.  App.)  1094. 

S  59.  A  vendor  fraudulently  induced  to  ac- 
cept a  reconveyance  in  satisfaction  of  the  ven- 
dor's lien  notes  cannot  keep  the  property  and 
recover  the  amount  of  the  notes  as  damages  for 
the  fraud.— Thouron  v.  Skirvin  (Tex.  Civ.  App.) 
55. 

8  60.  Attorney's  fees  are  not  recoverable  as 
actual  damages  in  a  suit  for  depriving  one  of 
his  property  by  fraud.— Thouron  v.  Skirvin  (Tex. 
Civ.  App.)  55. 

FRAUDS,  STATUTE  OF. 

VI.  REAI.  PROPERTT  AND  ESTATES 
AND  INTERESTS   THEREIN. 

S  63.  An  oral  agreement  by  the  grantee  to 
reconvey  land  to  the  grantor  held  void  under 
the  statute  of  frauds  (Rev.  St.  1899,  |  3416 
[Ann.  St.  1906,  p.  1949]).— Shelton  v.  Cooksey 
(Mo.  App.)  331. 

8  70.  A  verbal  agreement  between  adjoin- 
ing landowners  fixing  the  boundaries  so  as  to 
avoid  litigation  is  not  within  the  statute  of 
frauds.— Walker  v.  Comett  (Ky.)  841. 

i  73.  A  contract  held  not  one  for  sale  of  land 
within  the  statute  of  frauds. — Parriss  v.  Jewell 
(Tex.  Civ.  App.)  399. 

Vm.   REQUISITES  AND  SUFFIOIENOT 
OF  WRITING. 

8  116.  While  authority  to  convey  land  must 
be  given  by  an  instrument  of  equal  dignity  with 
the  deed,  authority  to  contract  to  convey  may  be 
given  veriMiUy.— Davis  &  Rhea  v.  Spann  (Ark.) 
495. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

8  140.  Though  a  contract  Is  required  by  stat- 
ute to  be  in  writing,  it  may  be  rescinded  by 
parol.— Keeney  v.  Waters  (Ky.)  837. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND   TRANSACTIONS 
INVAUD. 

(C)  Propertr  and  Rlvbts  Transferred. 

8  52.  A  voluntary  conveyance  by  a  debtor 
of  his  homestead  is  not  fraudulent  as  against 
his  creditors,  in  the  absence  of  any  statutory 
prohibition.— Seilert  v.  McAnally  (Mo.)  1U64. 

(J)  Knovrledse  and  Intent  of  Grantee. 

8  158.  Mere  inadequacy  of  price  held  not 
sufficient  to  put  a  purchaser  on  inquiry  or  to 
invalidate  the  sale,  but  a  grossly  inadequate 
price  is  evideuce  affecting  the  purchaser's  good 
faith.— Beebe   Stave   Co.  y.   Austin   (Ark.)   482. 
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m.  BEICESIES  OF   OREDITOBS  AND 
PTTROHASERS. 

(G)  Birldenee. 
I  282.  Uuder  ReT.  St.  1899,  {  3399  (Ann. 
St  1906,  p.  1933),  a  subsequent  purchaser  seek- 
ing to  set  aside  a  prior  voluntary  conveyance 
of  his  grantor  to  nis  wife  held  required  to 
show  thnt  the  wife  participated  in  the  grantor's 
fraud.— Seilert   v.    McAnally    (Mo.)    lOtM. 

{  299.  In  an  action  to  set  aside  deeds  as  in 
fraud  of  creditors,  evidence  held  to  show  that 
one  of  the  deeds  conveyed  a  lot  as  security  for 
money  advanced  by  the  grantee,  which  was  paid 
to  the  creditors  on  the  judgment,  so  that  the 
grantee  had  a  lien  on  the  lot  for  that  sum  and 
interest  prior  to  the  creditors'  claim.— Akeis  t. 
Nicholson  (Ky.)  805. 

FRIGHT. 

Frightening  animals  on  or  near  railroad  track, 
see  Railroads,  {  300. 

GAMING. 

m.  CBnnNAI.  REKPONSIBILITT. 

(B)  Proseentlon  and   Pnnlaliment. 

i  98.  In  a  prosecution  for  gaming,  evidence 
held  not  to  sustain  a  conviction. — Lucas  v.  State 
(Tex.  Cr.  App.)  387. 

t  98.  Where  the  state  proved  that  accused 
bet  on  a  game  of  cards,  and  be  introduced  uo 
evidence,  a  conviction  of  gaming  was  supported 
by  the  evidence. — Coots  v.  State  (Tex.  Cr.  App.) 
543. 

GARBAGE 

Disposition  of,  by  city  so  as  to  constitute  nui- 
sance, see  Municipal  Corporations,  J  73(3 ;  Nui- 
sance, {  3. 


GARNISHMENT. 


See  Attachment;    Execution. 
Of  carrier,  effect  on  liability  for  delay  in  trans- 
portation, see  Carriers,  §  99. 

n.  PERSONS    AND   FROPERTT    SUB- 
JECT   TO   GARNISHMENT. 

Proceeds  of  draft  received  by  collecting  bank 
as  subject  to  garnishment,  see  Banks  and 
Bnnkinj^,  i  1C5. 

Property  in  hands  of  carrier,  see  Carriers,  |  92. 

g  52.  The  rule  that  the  possession  of  the 
agent  is  the  possession  of  the  principal  does  not 
apply  to  garnishment  proceedings,  as  the  object 
there  is  to  seize  or  detain  the  res  which  is  the 
subject-matter  of  the  litigation. — Shelton  T. 
Cooksey  (llo.  App.)  331. 

Vin.   CLAIMS  BT  THIRD  PERSONS. 

§  206.  The  court  in  garnishment  proceedings 
held  to  have  jurisdiction  of  the  garnishee,  not- 
withstanding the  failure  to  notify  and  make  a 
claimant  a  party,  as  required  by  Rev.  St.  1809, 
{  34.59  (Ann.  St.  1906,  p.  1985).-Shelton  v. 
Cooksey  (Mo.  App.)  331. 

IX.   OPERATION  AND  EFFECT  OF 

GARNISHMENT,  JXTDOMENT, 

OR  PAYMENT. 

Garnishment  of  goods  in  the  hands  of  carrier, 
effect  on  seller's  right  to  stoppage  in  transitu, 
see  Sales,  i  294. 

GAS. 

Condemnation  of  property  for  pipe  lines,  com- 
pensation, see  Imminent  Domain,  §$  93,  136. 


Condemnation  of  right  of  way  for  pipe  line, 
evidence  as  to  damages,  see  Eminent  Domain, 
I  203. 

GIFTS. 

I.  INTER  VIVOS. 

i  36.  A  parent  has  a  right  to  give  property  to 
a  wayward  child,  and  neither  his  other  beiis 
nor  a  jury  are  entitled  to  select  the  object  of 
his  bouuty  and  set  aside  a  gift  becanse  they 
think  it  undeserved.— Borchers  r.  Barckets  (Mo. 
App.)  357. 

GOOD  FAITH. 

Of  purchaser,  see  Bills  and  Notes,  fS  340-373; 

Vendor  and  Purchaser,  i\  221^-24.5. 
Of  purchaser  of  standing  timber,  see  Logs  anA 

I-ogging,  i  3. 

GRAND  JURY. 

See  Indictment  and  Informadon. 
Privilege  of  witness,  see  Witnesses,  (  297. 

GRANTS. 

Of  public  lands,  see  Public  Lands. 

GUARANTY. 

See  Indemnity ;   Principal  and  Surety. 
Guaranty  insurance,  see  Insurance,  {  43S. 
Of  dividends  by  corporation,  see  CorporadoDiL 
i  155. 

GUARDIAN  AND  WARD. 

m.  C1TSTODT  AND  CARE  OF  WARD'S 
PERSON  AND   ESTATE. 

i  34.  The  property  of  a  ward  is  not  Tested 
in  the  guardian;  but,  in  the  absence  of  an 
express  trust,  the  title  thereto  remains  in  the 
ward,  and  hia  title  cannot  be  disturbed  with- 
out his  being  a  party  to  the  suit  involving  the 
issue.— Seilert  v.  McAnally  (Mo.)  1004. 

rv.  SALES   AND    CONVETANGES    VK- 
.    DEB  ORDER  OF  COURT. 

Lack  of  corporate  power  to  purchase  as  gronnd 
for  vacation  of  sale,  see  Corporations,  f  388. 

i  79.  The  liomestead  right  of  minors  in  land 
of  their  deceased  father  is  "real  estate''  within 
the  meaning  of  Rev.  St.  1899,  M  3501,  3510 
(Ann.  St.  1906,  pp.  2000.  2002).— Ancell  v. 
Southern  Illinois  &  M.  Bridge  Co.  (Mo.)  709. 

§  84.  There  is  no  presumption  of  law  that  a 
guardian  is  so  interested  personally  in  a  pro- 
ceeding to  sell  the  ward's  real  estate  that  a 
guardian  ad  litem  should  be  appointed  to  repre- 
sent the  minor. — Aucell  v.  Southern  Illinois  & 
M.  Bridge  Co.  (Mo.)  709. 

§  87.  No  notice  of  the  guardian's  applica- 
tion to  sell  a  minor's  real  estate  for  his  main- 
tenance and  education  need  be  given  to  the 
minor  under  Rev.  St.  1899,  {  3305  (Ann.  St. 
1906.  p.  2000).— Ancell  v.  Southern  Illinois  & 
M.  Bridge  Co.  (Mo.)  709. 

{  88.  That  the  order  of  sale  of  a  minor's 
land  was  made  the  same  day  the  petition  there- 
for was  filed  by  the  guardian  held  an  irregu- 
laritv  which  did  not  invalidate  the  sale ;  Rev. 
St.  1899,  §§  148.  3505  (Ann.  St.  1906,  pp.  386, 
2000),  not  applying  to  guardian's  sales  so  as  to 
require  the  sale  to  be  made  at  the  next  term  of 
court. — Ancell  v.  Southern  Illinois  &  M.  Bridge 
Co.  (Mo.)  709. 

i  105.  Since  the  probate  court  had  juris- 
diction of  the  sale  of  a  ward's  real  estate  for  his 
maintenance,  etc.,  the  sufficiency  of  the  guard- 
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ian's  petition  for  the  sale  was  for  it  to  de- 
termine, and  its  action  in  approving  the  petition 
cannot  be  reviewed  in  alwence  of  fraud.— Ancell 
-v.  Southern  Uliuois  & .  M.  Bridge  Co.  (Mo.) 
709. 

{  1(^.  A  sale  of  a  ward's  land  will  not  be  de- 
clared invalid  because  the  appraisers  could  not 
remember  years  afterward,  upon  testifying  in 
proceedings  to  set  aside  the  sale,  of  having  ap- 

S raised  the  land.— Ancell  v.  Southern  Illinois  & 
[.  Bridge  Co.  (Mo.)  709. 

V.  ACTIONS. 

I  126.  In  a  suit  to  devest  title  to  real  es- 
tate out  of  an  infant  and  to  vest  it  in  plain- 
tiff, the  infant  must  be  sued  in  bis  own  name, 
and  his  guardian  must  defend  the  action. — Seil- 
ert  T.  McAnally  (Mo.)  1064. 

HABEAS  CORPUS. 

X.  NATURE  AND   OBOTTNDS  OF 
BEMEBT. 

{  30.  A  writ  of  habeas  corpus  cannot  be  in- 
voked to  question  a  judgment  merely  errone- 
ous, and  not  absolutely  void. — Ex  parte  Cas- 
sens  (Tex.  Cr.  App.)  888,  891. 

I  30.  In  a  prosecotion  for  selling  liquors  to 
a  minor,  a  decision  of  the  court  having  juris- 
diction whether  the  law  on  which  the  prosecu- 
tion was  based  had  been  superseded  held  at 
most  erroneous,  and  not  reviewable  on  habeas 
corpus.— Ex  parte  Cassens  (Tex.  Cr.  App.)  888, 
891. 

H.  JURISDICTION,   PROCEEDINGS, 
AND   BEUEF. 

i  100.  A  court  held  to  have  no  power  in  ha- 
beas corpus  proceedings,  either  under  or  with- 
out. Rev.  St.  1899,  §5  2720,  3615  (Ann.  St. 
1906,  pp.  1596,  2033)  to  enter,  in  place  of  the 
original  judgment  imposing  imprisonment,  one 
imposing  a  fine. — Ez  parte  Cornwall  (Mo.)  666. 

HABITUAL  CRIMINALS. 

See  Criminal  Xaw,  §|  1202,  1201. 

HAND  BILLS. 

Advertising  resale  of  goods  after  default  of 
vendee  in  conditional  sale  contract,  see  Sales, 
§  479. 

Giving  notice  of  sale  of  goods  retaken  by  con- 
ditional seller  on  default  of  buyer,  see  Sales, 
i  479. 

HARMLESS  ERROR. 

Ground  for  new  trial,  see  New  Trial,  8  41. 
In  civil  actions,  see  Appeal  and  Error,  IS  1027- 

1071. 
In  criminal  prosecutions,  see  Criminal  Law,  i 

1167;   Homicide,  §§  339,  341. 

HEARING. 

In  enuity,  see  Equity,  §f  377-381. 
On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, i  832. 

HEARSAY. 

In  civil  actions,  see  Evidence,  i  317. 
In  criminal  prosecutions,  see  Criminal  Law,  §S 
419,  420. 

HEIRS. 

See  Descent  and  Distribution. 
Designation  of,  in  deed,  see  Deeds,  |  129. 


HIGHWAYS. 

See  Bridges;  Municipal  Corporations,  H  ^7r 
759-821. 

Accidents  at  railroad  crossings,  see  Railroads, 
§§  312-351. 

Application  of  statute  against  perpetuities  to 
conveyance  of  property  for  highway,  see  Per- 
petuities, {  6. 

Railroad  crossings,  see  Railroads,  §S  96,  98. 

I.  ESTABLISHMENT,  AI.TERATION, 
AND   DISCONTINUANCE. 

(B)  Batabllahment    by    Statute    or    Statu- 
tory   Proceedinsa. 

J  19.  Act  No.  247,  p.  568,  Acts  1907,  author- 
izing the  forming  of  road  improvement  districts 
in  .Jefferson  county,  held  not  violative  of  Const, 
art.  7,  §  28.— Parkview  Land  Co.  v.  Road  Im- 
provement Dist.  No.  1  of  Jefferson  County 
(Ark.)  241. 

I  29.  Under  Rev.  St.  1899,  {  9414  (Ann.  St. 
1906,  p.  4327),  the  petition  for  a  new  road  lield 
to  confer  jurisdiction  on  the  county  court  to 
find  that  the  petition  is  accompanied  by  the 
list  of  the  landowners  required  by  the  statute. 
—Halter  v.  Leonard  (Mo.)  706. 

(  53.  A  road  held  not  illegal  because  of  a 
variance  between  the  calls  of  the  order  direct- 
ing it  to  be  laid  out  and  the  report  of  the  jury 
of  view.— Cator  v.  Hays  (Tex.  Civ.  App.)  953. 

(  63.  Under  Rev.  St.  1899,  $  9414  (Ann.  St. 
1906,  p.  4327),  the  judgment  of  the  county 
court  on  the  petition  for  a  new  road  held  not 
open  to  collateral  attack.— Halter  v.  Leonard 
(Mo.)  706. 

n.  HIOHWAT  DISTRICTS  AND 
OFFICERS. 

Partial  invalidity  of  statute  relating  to  forma- 
tion of  districts,  see  Statutes,  §  64. 

ni.  CONSTRUCTION,  IMPROVEMENT, 
AND   REPAIR. 

§  120.  An  abutting  landowner  held  not  enti- 
tled to  change  the  position  of  a  public  road 
without  complying  with  Rev.  St.  1899.  §  9414 
(Ann.  St.  1906,  p.  4327),  requiring  that  appli- 
cation for  the  change  of  roads  shall  be  made 
by  petition  to  the  county  court. — Williams  v. 
Beatty  (Mo.  App.)  323. 

f  120.  The  owner  of  land  threatened  with 
danger  from  the  alteration  of  a  road  and  drain- 
age ditch  held  entitled  to  an  injunction.— Wil- 
liams V.  Beatty  (Mo.  App.)  323. 

§  120.  Right  of  a  party  threatened  with  in- 
jury from  the  alteration  of  a  road  and  drain- 
age ditch  held  not  precluded  by  an  instrument 
from  his  grantor  to  the  other  party  granting 
permission  to  construct  a  drainage  ditch  through 
the  grantor's  land.— Williams  v.  Beatty  (Mo. 
App.)  323. 

HOMESTEAD. 

Accrual  of  cause  of  action  by  adult  heirs  for 
recovery  of  homestead,  see  Limitation  of  Ac- 
tions, i  44. 

Conveyance  of,  in  fraud  of  creditors,  see  Fraud- 
ulent Conveyances,  f  52. 

X.   NATURE,  ACQXnSITION,  AND 
EXTENT. 

(A)   Nature,   Creation,  and   Duration  of 
ESatate  or  Rlsbt   In  General. 

i  2.  The  right  of  homestead  is  purely  the 
creation  of  statute,  which  has  no  extraterri- 
torial   force.— Cherokee    Const.    C!o.    v.    Harris 

(Ark.)  485. 
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Cook  (Tei.  Civ.  App.)  419 

I  31.  Evidence  held  to  show  that  a  carpenter 
bad  no  intention  of  occupying  t^e  premises  as 
a  homestead.— Parker  t.  Cook  (Tex.  Civ.  App.) 
419. 

(D)  Property  Conatltiitina:  Homentead. 

I  77.  Tlie  proceeds  of  a  homestead  are  not 
subject  to  garnishment. — Kimberlin  r.  Gordon 
(Mo.  App.)  1144. 

§  84.  A  homestead  right  may  attach  to  land 
held  by  husband  and  wife  as  tenants  in  com- 
mon.—Kimberlin  T.  Gordon   (Mo.  App.)   1144. 

(B)  lilabllUles    Enforceable    Acalnat 
Homestead. 

_t  95.  Any  homestead  interest  held  subject  to 
rights  under  a  contract  made  prior  to  acquisition 
o£  such  interest. — Parriss  v.  Jewell  (Tex.  Civ. 
App.)  399. 

n.  TRAKSFER  OB  nfOITBIBRANCE. 

§  128.  As  the  owner  of  a  homestead  has  a 
right  to  sell  the  same,  the  purchaser  takes  the 
property  free  from  the  lien  of  judgments  on 
demands  originating  after  the  acquisition  of 
the  homestead. — Kimberlin  v.  Gordon  (Mo. 
App.)  1144. 

m.   RIGHTS  OF  SUKVlVmO  HUS- 
BAND, WIFE,  OHIUREH, 
OB  ^EIBS. 

Accrual  of  cause  of  action  by  adult  heirs  for 
recovery  of  homestead,  see  Limitation  of  Ac- 
tions, §  44. 

Homestead  as  subject  to  sale  under  law  au- 
thorizing sale  of  infant  ward's  real  estate  to 
provide  support^  see  Guardian  and  Ward, 
I  79. 

Rights  of  minor  as  subject  to  taking  under 
IKiwer  of  eminent  domain,  see  Eminent  Do- 
main. {  49. 

i  135.  Sayles'  Ann.  C!t.  St.  1897,  art  2055, 
held  unconstitutional  in  so  far  as  it  attempted 
to  give  a  widow  and  remaining  constituents  of 
the  family  the  absolute  title  to  a  homestead  of 
Ihe  husband's  set  apart  to  them  under  article 
2046.— Dorman  v.  Grace  (Tex.  Civ.  App.)  401. 

I  142.  Under  Const,  art.  9,  i  6,  the  widow 
and  minor  children  entitled  to  the  homestead 
during  the  life  of  the  widow  and  during  the 
minority  of  the  children  held  not  entitled  to 
open  on  the  land  new  mines  and  to  mine  and 
sell  mineral  therefrom  or  to  lease  the  same  to 
others  for  that  purpose.— Cherokee  Const.  Co.  v. 
Harris  (Ark.)  485. 

I  143.  Under  Const,  art.  9.  §§  6,  10,  a  sale 
of  the  homestead  by  the  surviving  motlier  held 
void  as  against  minor  children.— Smith  t.  Scott 
(Ark.)  501. 

i  153.  Under  Sayles'  Ann.  Civ.  St  1897, 
arts.  2046,  2055,  2000,  a  homestead  passing  to 
a  widow  as  the  only  remaining  constitutent  of 
the  family  held  not  to  be  taken  as  assets  by  an 
administrator  of  the  deceased  husband. — Dorman 
V.  Grace  (Tex.  Civ.  App.)  401. 

i  153.  A  contention  that  it  would  be  in- 
equitable for  collateral  heirs  of  a  husband,  on 
death  of  the  wife,  to  claim  that  the  wife  took 
absolute  title  as  against  creditors  of  an  estate, 
held  of  no  avail.— Dorman  v.  Grace  (Tex.  Civ. 
App.)  401. 

IV.  ABANDOimENT,  WAIVES,   OB 
FORFEITURE. 

8  164.  The  entry  on  government  land  Tield 
not  to  constitute  an  nbaudonment  of  a  home- 
stead.—Kimberlin  V.  Gordon  (Mo.  App.)  1144. 


Seilert  t.  McAnally  (Mo.)  1064. 

HOMICIDE. 

II.  MURDER. 

I  22.  PremediUtion  and  deliberation  keU  es- 
sential elements  of  murder  in  the  first  degree 
defined  by  Kirby's  Dig.  {  1766.— Ferguson  v. 
Stete  (Ark.)  236. 

m.  MAirSIiAUOHTER. 

i  63.  Blows  inflicted  on  decedent  by  accused 
held  the  cause  of  decedent's  death,  authorizing 
the  conviction  of  involuntary  manslaughter. — 
Gilmore  v.  State  (Ark.)  493. 

IV.  ASSAULT  -wrrs  IKTENT  TO  KHX. 

i  86.  If  accused  placed  a  child  to  which  his 
sister-in-law  had  just  given  birth  in  an  exposed 
position  near  his  house^  without  any  intent  to 
kill  it,  but  to  hide  his  sister-in-law's  shame  and 
his  own  paternity  of  it  until  it  could  be  carried 
away,  he  would  uot  be  guilty  of  assault  to  mui^ 
der,  but  of  some  lesser  degree,  if  of  anything. 
—Martin  v.  State  (Tex.  Cr.  App.)  558. 

i  96.  The  jury,  in  considering  whether  one 
charged  with  assault  with  intent  to  kill  acted  in 
self-defense,  held  required  to  consider  all  the 
facts  shown  by  the  evidence.— Derrick  v.  State 
(Ark.)  606. 

V.  EXCUSABLE  OR  JUSTIFIABLE 
HOMICIDE. 

S  105.  _  While  an  officer  authorized  to  arrest 
for  a  misdemeanor  may  use  such  force  as  is 
necessary  to  overcome  the  resistance,  he  may 
not  if  the  resistance  is  not  forcible,  wantonly 
shoot  or  injure  the  person  arrested. — Common- 
wealth V.  Marcum  (Ky.)  215. 

§  112.  A  certain  remark  held  not  Jnstifica- 
tion  for  an  assault,  but  only  to  be  considered 
as  mitigation  of  the  offense.— Griffin  v.  State 
(Tex.  Cr.  App.)  S53. 

I  116.  Accused  held  entitled  to  defend  himself 
a^inst  an  assault  and  to  use  such  force  as  rea- 
sonably appeared  to  him  necessary  at  the  time.— 
Gilmore  v.  SUte  (Ark.)  493. 

i  119.  A  person,  committing  a  homicide  un- 
der certain  circumstances,  hela  justified  in  self- 
defense.— State  V.  Linn  (Mo.)  679. 

§  122.  If  a  person  believed  that  another  was 
going  to  assault  the  person's  brother,  such  per- 
son could  defend  his  brother  to  the  extent  that 
the  brother  could  defend  himself. — Griffin  v. 
State  (Tex.  Cr.  App.)  558. 

VI.  IITDICTMENT  ABD IBFOBMATIOB. 

8  127.  An  information  held  to  snffiaently 
eharee  murder  in  the  first  degree.— State  t.  Shel- 
ton  (Mo.)  732. 

8  135.  An  information  charging  murder  held 
sufficieutly  to  allege  that  the  mortal  wound 
was  inflicted  with  the  knife  allied  to  have 
been  used.- State  v.  Linn  (Mo.)  6m 

VIL  EVIDENOE. 

<A)  Preaumpttona  and  Burden  of  Proof. 

8  147.  It  is  not  necessary  that  the  intention 
to  kill  be  conceived  for  any  particular  period 
of  time  to  constitute  murder  in  the  first  oegree. 
—Ferguson  v.  State  (Ark.)  236. 

8  152.  Under  Kirby's  Dig.  81  1766.  1767, 
where  the  fact  of  killing  alone  is  proved,  it  will 
tie  presumed  that  the  crime  is  murder  in  the 
second  degree. — Ferguson  v.  State  (Ark.)  236. 
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I  152.  Presumption  M  to  premeditation  from 
fact  of  death.— rerKOSon  y.  State  (Arli.)  236. 

(B)  Admluibtlity  tn   General. 

Demonstrative  evidence,  see  Criminal  Law,  § 
404. 

I  166.  It  is  not  improper  to  supplement  evi- 
dence indicating  tliat  robbery  was  ttie  motive 
for  a  Icillinf,  with  proof  that  deceased  usually 
had  money  in  bis  possession.— State  v.  Shelton 
(Mo.)  732. 

{  171.  Where  it  was  shown  that  die  body  of 
decedent,  when  seen,  by  a  witness,  had  been 
practically  undisturbed,  it  was  not  error  to 
permit  the  witness  to  prove  the  position  of 
the  body.— Welch  v.  State  (Tex.  Cr,  App.)  880. 

(O  Dyinv  Deelarattona. 

f  214.  The  state  held  entitled  to  show  a  cer- 
tain statement  of  decedent  as  a  part  of  his  dy- 
ing declarations.- Cialt  v.  State  (Tex.  Gr.  App.) 
&47. 

OB)  Wetslit  and  Snfllelenor. 

I  234.  Evidence  held  not  to  support  a  con- 
viction of  mnrder.- Southern  v.  State  (Tex.  Cr. 
App.)  259. 

f  235.  On  a  trial  for  murdering  a  child  by 
setting  fire  to  the  house  in  which  the  child  dwelt, 
evidence  held  not  to  support  a  conviction. — 
Sprouse  v.  Commonwealth  (Ky.)  134. 

S  253.  In  a  prosecution  for  homicide,  evi- 
dence held  to  sustain  a  verdict  of  murder  in 
the  first  degree.— Ferguson  v.  ^tate  (Ark.)  236. 

S  253.  Evidence  held  sufficient  to  justify  a 
conviction  of  murder  in  the  first  degree.— State 
V.  Wilson  (Mo.)  671. 

f  253.  Evidence  held  sufficient  to  support  a 
verdict  convicting  of  murder  in  the  first  de- 
nee  in  a  case  wherein  the  conviction  rested 
largely  on  testimony  of  an  accomplice. — State 
V.  Shelton  (Mo.)  732. 

I  254.  Evidence  Aeld  to  justify  a  conviction 
of  murder  in  the  second  degree. — Welch  T.  State 
<Tex.  Cr.  App.)  880. 

Vm.   TBIAIk 

(A)  Condnet  tn  General. 

Admission  of  evidence  dependent  on  preliminary 
proof,  see  Criminal  Law,  i  681. 

(O)  Inatmetlona. 

Instructions  as  to  circumstantial  evidence,  see 
Criminal  Law,  §  784. 

Instructions  as  to  credibility  of  statements  by 
accused,  see  Criminal  Law,  §  786. 

Instructions  as  to  credibility  of  witnesses,  see 
Criminal  Law,  |  785. 

Necessity  of  instructions  as  to  theories  of  de- 
fense, see  Criminal  Law,  |  770. 

Requests  for  instructions,  see  Criminal  Law,  { 
8^. 

i  295.  The  failnre  to  give  a  charge  submit- 
ting the  issue  of  manslaughter  held  erroneous. 
— (Traft  V.  State  (Tex.  Cr.  App.)  547. 

I  298.  An  instruction  as  to  a  peace  officer's 
right  to  overcome  resistance  in  the  arrest  of  a 
passenger  for  disorderly  conduct  hdd  erroneous. 
— Commonwealth  v.  Marcum  (Ky.)  215. 

I  298.  An  instruction  as  to  the  right  of  a 
city  marshal  to  kill  deceased  while  resisting 
arrest  for  disorderly  conduct  as  a  passenger  on 
a  railroad  train  held  proper. — Commonwealth  v. 
Marcum  (Ky.)  215. 

i  299.  On  a  trial  for  homicide,  the  instruc- 
tions held  to  sufficiently  charge  on  the  issue  of 
robbery,  within  Pen.  Code  1895,  art  675,  subds. 
1-3,  5.— Welch  V.  State  (Tex.  Cr.  App.)  880. 

{  3(X>.  Instruction  as  to  self-defense  held  to 
place   an    improper    limitation    on   defendant's 


rights  by  the  words  "on  a  peaceable  mission."— 
McCleary  v.  State  (Tex.  Cfr.  App.)  26. 

8  300.  Held  error  to  refuse  a  charge  on  self- 
defense.— Griffin  V.  State  (Tex.  Cr.  App.)  653. 

8  309.  Instructions  on  manslaughter  held 
proper  under  the  evidence.- Gilmore  v.  State 
(Ark.)  493. 

S  310.  In  a  prosecution  for  assault  to  murder 
a  child  to  which  accused's  sister-in-law  gave 
birth  at  his  house,  which  was  found  some  dis- 
tance therefrom,  his  sister-in-law  claiming  that 
accused  was  its  father,  evidence  held  to  require 
a  charge  on  the  theory  that  the  child  was  put 
Where  it  was  found  without  any  intent  to  kill 
it,  to  prevent  the  exposure  of  his  sister-in-law's 
shame  and  his  connection  with  its  paternity. — 
Martin  v.  State  (Tex.  C^r.  App.)  &5a 

X  AFFEAI.  AND  EBBOB. 

{  339.  The  exclusion  of  cumulative  evidence 
to  show  ill  will  and  threats  toward  deceased  by 
a  third  person  does  not  require  a  reversal. — 
Spencer  v.  Commonwealth  (Ky.)  800. 

f  841.  Failnre  of  the  court  to  more  fully 
define  manslaughter  held  not  reversible  error. — 
State  V.  Linn  (Mo.)  679. 

8  341.  The  jury  having  been  required  to  find 
every  essential  element  of  murder  in  the  first 
degree,  and  having  found  defendant  guilty  there- 
ofi  and  ^ed  his  punishment  pursuant  to  Act 
March  18,  1907  (Laws  1907,  p.  235,  8  1).  amend- 
ing section  1817,  Rev.  St.  1^  (Ann.  St.  1906, 
p.  1262),  providing  for  decision  by  the  jury  or 
the  punishment  to  be  inflicted,  defendant  was 
not  injured  by  the  court's  failure  to  designate 
the  punishment  they  might  inflict— State  t. 
Shelton  (Mo.)  732.' 

HOSPITALS. 

Presumptions  as  to  continued  insanity  of  per- 
son committed  to  hospital  for  insane,  see 
Criminal  Law,  |  311. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFL 

See  Divorce ;  Dower. 

Competency  of  as  witnesses,  see  Witnesses,  88 
53,  :40.  188.  ,       , 

Rights  of  survivor,  see  Executors  and  Admin- 
istrators, 8  190;   Homestead,  88  135-163. 

X.  MTTTITAIi  RIGHTS.  DXrriEB,  AHD 
UABILinSS. 

8  15.  No  Interest  of  the  wife  held  to  pass 
under  a  deed  executed  by  her  husband,  which 
the  wife  only  signed  to  relinquish  dower.— Kidd 
V.  Bell  (Ky.)  232. 

V.  WIFE'S  SBPARATE  ESTATE. 

(B)  RlvMs  and  Uabllitles  of  Hnsband. 

8  138.  Evidence  held  not  to  show  that  a 
husband,  with  authority  as  his  wife's  agent  to 
collect  her  rents  and  use  them  for  household 
purposes,  had  authority  to  use  the  rents  for 
other  purposes.- Latham  y.  First  Nat.  Bank 
(Ark.)   992. 

8  138.  Evidence  held  not  to  show  that  a 
wife  knew  that  the  husband  had  exceeded  his 
authority  as  agent  by  assigning  her  contract  of 
lease  to  secure  his  note.— Latham  v.  First  Nat 
Bank  (Ark.)  992. 

(C)  lilablllttea  and  Charspes. 

8  171.  It  is  competent  for  a  wife  to  mortgage 
her   lands  to   secure  her  husband's  debt,  and. 
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cure  her  husband's  debt  is  not  released  on  the 
taking  of  a  judgment  against  him. — Jones  t. 
Edeman  (Mo.)  1017. 

(D)  CoBTeyance*   and  Coniracta  to 
Conver* 

Defectively  acknowledged  deed  as  color  of  title, 

see  Adverse  Possession,  $  82. 
Proceedings  for  sale  of  land  belonging  to  wife 

of  insane  person,  see  Insane  Persons,  {  71. 

i  187.  Where  the  statate  directing  the  man- 
ner in  which  married  women  could  convey  real 
estate  was  not  complied  with  in  the  execution 
of  a  title  bond  by  a  married  woman,  it  was 
ineffectual  to  convey  her  interest  therein.— Kidd 
v.  BeU  (Ky.)  232. 

VI.  ACTIONS. 

Competency  of  wife  as  witness  as  to  transac- 
tions with  decedent  in  action  by  husband  on 
behalf  of  community  estate,  see  Witnesses, 
S  140. 

§  223,  Under  Bev.  St.  1895,  art.  1246,  hdd, 
on  death  of  one  of  the  plaintiffs,  the  action  was 
properly  continued  without  new  petition  for 
benefit  of  her  heirs  on  suggestion  filed  and  or- 
der made.— Parrisa  v.  Jewell  (Tex.  Civ.  App.) 
309. 

8  238.  On  foreclosure  of  a  mortgage  given 
by  a  husband  and  wife  on  her  land  to  secure 
ma  debt,  a  defense  that  the  mortgage  was  re- 
leased by  the  taking  of  a  personal  judgment 
against  him  was  open  to  her,  and  neither  she 
nor  he  can  be  heai^  to  urge  it  in  a  subsequent 
action  of  ejectment  as  against  the  title  ac- 
quired through  the  purchaser  on  the  foreclosure. 
— Jones  V.  Edeman  (Mo.)  1047. 

VXH.  SEPARATION    AND    SEPARATE 
MAINTENANCE. 

S  278.  A  contract  between  husband  and  wife 
agreeing  to  live  apart,  and  disposing  of  the 
custody  of  the  children,  held  not  binding  on 
the  courts.— Knepper  v.  Knepper  (Mo.  App.) 
1117. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  §§  123,  1C5. 

IMPEACHMENT. 

Of  compromise,  see  Compromise  and  Settle- 
ment, J  19. 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace.  §  10. 

Of  public  officer,  privileged  character  of  pro- 
ceedings, see  Libel  and  Slander,  J  148. 

Of  record,  see  Appeal  and  Error,  §§  ft03,  664. 

Of  witness,  see  VVitnesses,  §|  318-410. 

IMPLIED  CONTRACTS. 

See  Money  Received ;    Work  and  Labor. 
Of  indemnity,  see  Indemnity,  {  13. 

IMPLIED  REPEAL. 

Of  statutes,  see  Statutes,  i  161. 

IMPOTENCY. 

Evidence  of  as  element  of  damages  from  Injuries, 
see  Damaees,  i  185. 


IMPOUNDING. 

Animals  running  at  large,  see  Animals,  |  61. 

IMPRISONMENT. 

See  Bail ;    False  Imprisonment. 
Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Elements  of  adverse  possession,  see  Adverse 
Possession,  §  20. 

Improvement  on  land  occupied  under  Toid  jo- 
dicial  sale,  see  Judicial  Sales,  {  55. 

Liens,  see  Mechanics'  liens. 

Public  improvements,  see  Municipal  Corpora- 
tions, IS  284-568. 

g  4.  Possessor  within  the  betterment  act  (Klr- 
by's  Dig.  ;§  2754-2757),  relating  to  compensa- 
tion for  improvements  placed  on  the  land  of  an- 
other by  a  good-faith  occupant  thereof,  defined. 
—McDonald  v.  Rankin  (Ark.)  88. 

§  4.  At  common  law,  the  true  owner  of  land 
held  entitled  to  enter  thereon  and  own  the  im- 
provements placed  thereon  by  a  bona  fide  pos- 
sessor, while  equity  required  the  value  of  the 
permanent  improvements  to  be  offset  against  the 
owner's  claim  for  rents  and  profits. — McDonald 
V.  Rankin  (Ark^  88. 

8  4.  Under  the  betterment  act  (KIrby's  Dig. 
§5  2754-2757),  a  true  owner  seeking  to  recover 
possession  of  the  land,  and  the  rents  from  the 
occupants  claiming  under  a  void  judicial  sale, 
held  entitled  to  have  the  rents  that  accrued  pri- 
or to  the  three  years  before  the  institution  of 
the  suit  set  off  without  restriction  against  the 
claim  of  the  occupants  for  reimbursement  of  the 

Purchase  money  received  by  the  true  owner. — 
IcDonald  T.  Rankin  (Ark.)  88. 

{  4.  In  a  restitution  suit  by  the  true  owner 
of  land  against  the  occupants,  the  occupants 
held  properly  chargeable  with  rents  for  certain 
years,  though  they  had  been  collected  by  their 
predecessor  in  occupancy,  who  had  since  died, 
and  whose  estate  was  not  brought  into  the  suit. 
—McDonald  v.   Rankin  (Ark.)  88. 

S  4.  The  betterment  act  (Kirby's  Dig.  ff 
2754-2757)  held  to  i^ive  the  true  owner  the  net 
rents  during  a  specified  period  while  the  land 
was  in  the  possession  of  another.— McDonald  v. 
Rankin  (Ark.)  88. 

{  4.  On  repudiation  of  a  life  tenant's  con- 
tract to  give  defendants  the  use  of  property 
for  support,  defendants  held  entitled  to  a  lien 
for  the  increase  of  the  vendible  value  of  the 
property  because  of  permanent  improvements. — 
Ulass  V.  Hampton  (Ky.)  8U3. 

INADEQUACY  OF  PRICE. 

As  evidence  of  fraudulent  conveyance,  see 
Fraudulent  Conveyances,  f  158. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCUMBRANCES. 

Covenants  against,  see  Covenants,  |  42. 
On  homestead,  see  Homestead,  |  128. 

INDEMNITY. 

See  Principal  and  Surety. 

Indemnity  insurance,  see  Insurance,  |  435. 
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'wronefully  recovered  against  it  by  the  shipper, 
though  the  initial  carrier  is  liable  to  the  ship- 
per.—Houston,  E.  &  W.  T.  Ry.  Co.  v.  Eastern 
■Texas  By.  Co.  (Tex.  Civ.  App.)  972. 

INDICTMENT  AND  INFORMATION. 

Indorsement  of  witnesses  on,  see  Criminal  Law, 
§  G-JH. 

For  fiarticular  olfentet. 

See  Breach  of  the  Peace,  i  4;  False  Pretenses, 
§S  2(5-38;  Homicide,  H  127,  135;  Larceny, 
$S  32,  40. 

JTailure  of  railroad  company  to  keep  waiting 
room  supplied  with  drinking  water,  see  Kail- 
roads,  §  25o. 

ITor  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  ||  206,  223. 

Violation  of  election  laws,  see  Elections,  f  328. 

IX.   ISSITES,  FBOOF.  AITO  VABIANOE. 

In  protccrttioni  for  particular  olfeniet. 
See  False  Pretenses,  {  siS;    Larceny,  {  40. 
For  offenses  against  liqaor  laws,  see  Intoxica- 
ting Liquors,  §  223. 

J  173.  An  indictment  for  selling  liquors  to 
■"Jim  W."  held  not  supported  by  proof  of  a 
sale  to  "WiU  W."— Hanking  t.  State  (Tex.  Or. 
App.)  21. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  tee 
Bills  and  Notes,  IS  340-373. 

INFANTS. 

See  Guardian  and  Ward. 

Accrual  of  cause  of  action  for  or  against,  see 

Limitation  of  Liability,  {  72. 
Custody   and   support   on   divorce   of  parents, 

see  Divorce,  {{  298-312. 
Eniplo.vment   of,   see  Master  and   Servant,   SS 

153,  218. 

VX   CRIME8. 

S  G9.  Where  accused,  at  the  commission  of 
-the  offense,  was  over  16  years  old,  his  im- 
prisonment would  be  in  the  penitentiary;  and 
there  was  no  error  in  not  submitting  tlie  issue 
of  his  age,  that  the  jury  might  assess  his  pun- 
ishment in  the  reformatory,  in  their  discretion. 
— Munger  v.  State  (Tex.  Cr.  App.)  874. 

Vn.   ACTIONS. 

fl  103.  Under  Rev.  St.  1805.  art.  3498w,  held 
judgment  for  infants  should  not  authorize  pay- 
ment of  the  money  to  their  next  friend  witnout 
his  giving  bond„— Parriss  v.  Jewell  (Tex.  Civ. 
App.)  309. 

INFORMATION. 

-Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INHERITANCE. 

See  Descent  and  Distribution, 

INITIATION. 

Into  mutual   benefit   insurance  association   as 
condition   precedent   to  membership,  see   In- 
surance, §  694. 
■  Of  employe,   liability   of   master  for  injuries, 
see  Master  and  Servant,  {  302. 


See  Execution,  {  171;   Nuisance,  I  84. 
Change  in  drain  along  highway,  see  Highways, 

§  120. 
Levy  of  school  taxes,  see  Schools  and  School 

Districts,  i  111. 

Review  of  proceeding*  for  injunction. 
Determination  of  moot  questions  on  appeal,  see 
Appeal  and  Error,  |  19. 

Z.  NATITRi:  AND   GROUNDS   IN   OEN- 
ERAI^ 

(A)  Nature  and  Farm  of  Remedr. 

Existence  of  remedy  by  as  ground  for  denial 
of  mandamus,  see  Mandamus,  §  3. 

I  7.  An  injunction  may  be  issued,  under  Rev. 
St.  1895,  art.  2989,  to  prevent  defendant  in 
trespass  to  try  title  from  inclosing  the  land 
and  removing  timber,  though  sequestration  un- 
der article  4864  is  an  adequate  legal  remedy. — 
Mitchell  V.  Burnett  (Tex.  Civ.  App.)  937. 

OB)  Orounda  of  Relief. 

Determination  of  moot  questions  on  appeal,  see 
Appeal  and  Error,  {  19. 

i  16.  An  injunction  should  not  be  granted 
where  plaintiff  has  an  adequate  remedy  at  law. 
— Bumside  v.  Union  Sawmill  Co.  (Ark.)  98. 

n.   SITBJECTS  OF  PROTECTION  AND 
RELIEF. 

(B)  Property,  Conveyance*,  and  Ineam- 
brances. 

I  36.  That  plaintiff  and  defendant  different- 
ly construed  a  timber  deed  from  the  latter  as 
to  the  timber  conveyed  held  not  to  entitle  plain- 
tiff to  an  injunction  rentrnining  defendnnt  from 
interfering  with  plaintiff's  cutting  and  removing 
the  timber.— Bumside  v.  Union  Sawmill  Co. 
(Ark.)  98. 

S  46.  A  landowner  may  sue  in  equity  to  re- 
strain trespasses  on  the  land. under  Ky.  St. 
1909,  I  2361  (Russell's  St  f  17).— Dixon  v. 
Driskill  (Ky.)  204;    Lowery  v.  Same,  Id. 

§  52.  Plaintiff,  the  purchaser  of  standing  tim- 
ber from  a  grantee  of  defendant,  held  not  enti 
tied  to  an  injunction  restraining  defendant  from 
interfering  with  plaintiff's  cutting  and  removing 
the  timber;  plaintiff  having  a  complete  reme- 
dy at  law. — Bumside  v.  Union  Sawmill  Co. 
(Ark.)  98. 

{  52.  A  complaint  in  an  action  for  injunction 
held  not  to  show  that  the  mischief  sought  to  be 
enjoined  was  remediless  at  law ;  it  not  alleging 
defendant's  insolvency. — Bumside  v.  Union  Saw- 
mill Co.  (Ark.)  98. 

(C)  Contracts. 

8  62.  Injunction  held  to  lie  at  the  suit  of  a 
lessee,  to  prevent  the  sale  on  the  premises  by 
the  sublessee  of  intoxicating  liquors  in  viola- 
tion of  the  original  lease.— Ft  Worth  Driving 
Club  V.  Ft  Worth  Fair  Ass'n  (Tex.)  204. 

(B)  Pabllc  Ofltcem  and  Boards  and  Ma- 
nlclpalitiea. 

I  80.  Equity  has  no  power  to  eujoin  election 
officers  from  issuing  a  certificate  of  election,  even 
though  there  was  fraud  in  the  election.— Adcock 
V.  Houk  (Tenn.)  970. 

(O)  Poraonal   Rtshts   and   Dntlea. 

{  96.  Persona  whose  photographs  were  taken 
by  officers  of  the  law  for  purposes  of  identifica- 
tion held  not  entitled  to  maintain  an  injunction, 
without  showing  specifically  that  the  pictures 
are  to  be  used  improperly.— Mabry  v.  E'ettering 
(Ark.)  115. 
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crime  stated.— Ramon  t.  Saeuz  (Tex.  Civ.  App.) 
928. 

S  103.  Plaintirs  right  to  cultivate  land  held 
a  property  riglit  which  equity  would  protect 
by  injunction  from  threatened  violence  to  plain- 
tiff, if  he  cultivated  it.— Ramon  v.  Saenz  (Tex. 
Civ.  App.)  92a 

nX.  ACTIONS   FOB  INJUNCTIONS. 

Waiver  of  objection  to  petition,  see  Pleading,  g 
40t>. 

{  118.  A  petition  held  to  state  a  cause  of 
action  for  injunction  to  restrain  trespasses  on 
land  under  Ky.  St  1909,  |  2S61  (Russell's  St. 
i  17).— Dixon  V.  Driskill  (Ky.)  204;  Lowery 
y.  Same,  Id. 

▼.  PERMANENT  INJITNCTION  AND 
OTHER  RELIEF. 

I  200.  The  court  in  a  suit  for  an  injunction 
may  allow,  after  final  judgment  denying  relief, 
after  full  hearing,  costs  for  attorney's  fees  to  de- 
fendant.—Halter  V.  I/eonard  (Mo.)  706. 

VI.  WRIT,  ORDER  OR  DECREE,  SERV- 
ICE, AND   ENFORCEMENT. 

{  208.  A  jud^ent  held  erroneous  in  per- 
petuating an  injunction  without  provision  for 
Its  dissolution  on  payment  of  the  judgment — 
Parriss  v.  Jewell  ('rex.  Civ.  App.)  399. 

INNOCENT  PURCHASERS. 

Of  standing  timber,  see  Logs  and  Logging,  |  8. 

IN  PAIS. 

Estoppel,  see  Estoppel,  {§  54-93. 

INQUISITION. 

Of  lunacy,  see  Insane  Persons,  {  26. 

IN  REM. 

Enforcement  of  levee  taxes,  see  Levees,  f  27. 

INSANE  PERSONS. 

Mental  capacity  of  insnred  assigning  policy, 
see  Insurance,  f  212. 

Opinion  evidence  as  to  mental  capacity,  see 
Evidence,  §  471. 

Presumptions  as  to  continued  insanity  of  per- 
son committed  to  hospital  for  insane,  see 
Criminal  Law,  §  311. 

Statements  of  insane  persons  as  res  gestie,  see 
Criminal  Law,  {  366. 

Testamentary  capacity,  see  Wills,  {  38. 

Testamentaiy  capacity,  presumptions  as  to  con- 
tinuance of  insanity,  see  Wills,  §  52. 

I.  DISABILITIES   IN   GENERAL. 

Opinion  evidence  as  to  mental  capacity,  see  Evi- 
dence, i  471. 

n.  INQUISITIONS. 

§  26.  A  judgment  adjudicating  a  husband  a 
lunatic  held  conclusive  of  that  question  in  a  sub- 
sequent proceeding  by  the  wife  to  obtain  a  de- 
cree authorizing  her  to  sell  her  land  freed  from 
her  husband's  claim  under  Ky.  St.  i  2131  (Rus- 
sell's St  §  4634).— Smith  v.  Ruehl  (Ky.)  145. 

V.  PROFERTT    AND    CONVETANOES. 

§  67.  The  court  in  proceedings  for  the  sale  of 
real  estate  of  a  lunatic  held  without  power  to 


j)  II..  unaer  ivy.  ei.  t  'iiai  inusaeus  ou  t 
4(i34),  a  decree  authorizing  a  wife  to  convey  ber 

Eroperty  free  from  any  interest  of  her  insane 
usband  based  on  the  wife's  petition  held  val- 
id, though  the  husband's  committee  or  guardian 
was  not  made  a  party  defendant — Smith  v. 
Ruehl  (Ky.)  145. 

VI.   CONTRACTS. 

I  73.  The  contract  of  an  insane  person  is 
voidable  only.— Newman  v.  Taylor  (Tex.  Civ. 
App.)  423. 

§  79.  An  insane  person  may  on  recovering  his 
reason  ratify  a  contract — Newman  v.  Taylor 
(Tex.  Civ.  App.)  425. 

t  79.  An  insane  person  making  a  contract 
must,  on  recovering  his  reason,  elect  whether  he 
will  affirm  or  disaffirm  the  contract — Newman  v. 
Taylor  (Tex.  Civ.  App.)  423. 

g  79.  A  person  purchasing  machinery  while 
insane  held  to  have  ratified  the  contract  after 
regaining  his  reason. — Newman  v.  Taylor  (Tei- 
Civ.  App.)  425. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors: 
Bankruptcy. 

Of  corporation,  see  Corporations,  fg  542-563. 

Of  corporation,  effect  on  suit  against  stockhold- 
ers, see  Corporations,  g  349. 

INSPECTION. 

Of  appliances  by  master,  see  Master  and  Serv- 
ant, g  124. 

INSTRUCTIONS. 

In  civil  actions,  see  New  Trial,  i  41;   Trial,  U 

187-296. 
In  criminal  prosecutions,,  see  Criminal  Law,  H 

770-823 ;   Homicide,  gg  295-310. 

INSURANCE 

As  asset  of  estate  of  decedent,  see  Executors 
and  Administrators,  §  46. 

I.   CONTROL  AND  REOTTLATION  IN 
GENERAL. 

Law  imposing  penalty  for  failure  to  pay  losses 
as  impairing  obligation  of  contract,  see  Con- 
stitutional Law,  g  165. 

f  4.  Kirby's  Dig.  g  848,  held  not  repealed  b; 
implication  by  section  4340.— Welch  Stave  & 
Mercantile  Co.  v.  Stevenson  (Ark.)  1000. 

g  9.  Under  Kirby's  Dig.  g|  848,  859,  4349. 
the  president  and  secretary  of  a  mutual  insur- 
ance company,  who  have  failed  to  file  the  re- 
port provided  for  in  section  848,  held  liabl« 
for  debts  of  company. — Welch  Stave  &  Mer 
cantile  Co.  v.  Stevenson  (Aik.)  1000. 

rV.  INSmtABLE  INTEREST. 

g  116.  One  not  a  creditor  nor  related  to  in- 
sured has  no  insurable  interest  in  his  life.— 
Smith  V.  Agnew  (Ky.)  231. 

g  122.  Assignment  of  life  insurance  policy 
held  void  and  unenforceable. — Smith  v.  Agnev 
(Ky.)  231. 

g  122.  Assignment  of  life  policy  held  void  as 
a  wagering  contract. — Smith  v.  Agnevr  (Kv.k 
231. 

V.  THE  CONTRACT  IN  GENERAL. 

Parol  or  extrinsic  evidence  of  matters  not  in-- 
eluded  in  application,  see  Evidence,  {  411. 
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i  124.    An  insurance  company  may  fix  the 

terms  upon  which  it  will  insure  persons,  and,  a 
fierson  having  accepted  insurance  on  such  terms, 
tliey  constitute  a  contract  between  the  company 
and  insured,  which  courts  may  not  vary.— Mary- 
land Casualty  Co.  r.  Chew  (Ark.)  642. 

VI.  PRsamms.  dttes,  and  assess- 
ments. 

S  198.  The  payment  of  an  additional  pre- 
mium for  a  casualty  policy,  made  on  accouut 
of  a  report  of  wages  of  a  class  of  employes  not 
covered  by  the  policy,  does  not  extend  the  terms 
of  the  policy.— Maryland  Casualty  Co.  v.  Little 
Bock  Ry.  &  Electric  Co.  (Ark.)  994. 

S  196.  A  iMiyment  of  an  additional  premium 
for  a  casualty  policy  held  made  under  a  mis- 
take of  law  and  not  recoverable. — Maryland  Cas- 
ualty Co.  V.  Uttle  Rock,  Ry.  &  Electric  Co. 
(Ark.)  994. 

Vn.  ASSIONUENT  OB  OTHEB  TRANS- 
FER OF  POXJCT. 

{  212.  The  assignment  by  a  father  of  his  in- 
terest in  a  life  insurance  policy  to  his  son  only 
a  few  days  at  most  before  his  death  is  akin  to 
a  testamentary  act,  and  the  rules  regarding 
mental  capacity  and  undue  influence,  applicable 
to  a  testator,  ought  to  be  applied. — Borchers  v. 
Barckers  (Mo.  App.)  357. 

i  212.  Evidence  held  to  present  a  question 
for  the  jury  as  to  the  mental  capacity  of  in- 
sured at  the  time  of  the  assigning  his  interest  in 
a  life  insurance  policy  to  one  of  his  sons. — 
Borchers  v.  Barckers  (Mo.  App.)  857. 

§  212.  Mental  capacity  of  insured  to  make  an 
assignment  of  life  insurance  defined. — Borchers 
V.  Barckers  (Mo.  App.)  357. 

{  212.  Evidence  held  not  to  prove  undue  in- 
fluence as  to  an  assignment  by  insured  of  his 
interest  in  a  life  insurance  policy  to  one  of  his 
sons.— Borchers  v.  Barckers  (Mo.  App.)  357. 

I  212.  In  a  suit  by  the  administrator  of  in- 
sured to  determine  the  right  to  proceeds  of  a  life 
insurance  policy,  the  burden  is  on  plaintiff  to  es- 
tablish that  an  assignment  by  insured  of  his 
interest  in  the  policy  to  one  of  his  sons  was  pro- 
cured by  undue  influence. — Borchers  v.  Barckers 
(Mo.  App.)  357. 

§  219.  A  transfer  of  a  casualty  policy  does 
not  extend  its  terms  to  cover  a  class  of  em- 
ploy^ of  the  transferee  not  included  iu  the 
policy  at  the  time  of  its  execution. — Maryland 
Casualty  Co.  t.  LltUe  Rock  Ry.  &  Electric  Co. 
(Ark.)   994. 

XI.   ESTOPPEL,  W^ATVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICT. 

i  378.  Notice  to  insurer's  agent  that  Insured 
Iiad  other  insurance  on  his  furniture  was  no- 
tice of  other  insurance  on  a  piano. — Utz  v.  In- 
surance Co.  of  North  America  (Mo.  App.)  318. 

Xn.  RISKS    AND    CA1TSES    OF    LOSS. 

(C)  Guaranty  and  lademnttr  Insurance. 

{  435.  A  casualty  policy  held  not  to  in- 
clude employ^  in  the  engine  and  boiler  rooms  of 
an  electric  power  house. — Maryland  Casualty 
Co.  v.  Ldttle  Rock  Ry.  &  Electric  Co.  (Ark.) 
994. 

(B)  Accident  and  Healtli   Insurance. 

S  450.  No  indemnity  should  be  allowed  for  an 
insured  under  an  accident  policy  on  account  of 
an  extension  of  the  injury  occasioned  by  his 
negligence  to  observe  directions  of  his  physician. 
—Maryland  Casualty  Co.  v.  Chew  (Ark.)  642. 


XVI.  RIGHT  TO  PROCEEDS. 

Right  of  occupant  of  land  under  void  judicial 
sale,  see  Judicial  Sales,  {  55. 

g  586.  One  having  an  undivided  interest  in  a 
paid-up  policy  on  the  life  of  another  held  to  pos- 
sess a  vested  interest.— In  te  Ulrici's  Estate 
(Mo.  App.)  761. 

XVm.  ACTIONS  ON  POLICIES. 

S  668.  Where,  in  an  action  on  an  insurance 
policy,  there  is  evidence  of  delay  in  paying  the 
loss,  the  question  of  plaintiff's  right  to  the 
penalty  provided  by  Rev.  St.  1899,  g  8012  (Ann. 
St.  1906,  p.  8808),  held  for  the  jury.— Utz  v. 
Insurance  Co.  of  North  America  (Mo.  App.) 
318. 

XX.   MTJTUAL   BENEFIT  INSURANCE. 

(A)  Corporations  and  Associations. 

g  694.  In  view  of  the  by-laws  of  a  fraternal 
benefit  society,  and  Rev.  St.  1899,  g  1408  (Ann. 
St.  1900,  p.  1111),  held  that  there  could  be  no 
recovery  upon  a  benefit  certificate,  where  the 
applicant  died  after  the  certificate  had  been  is- 
sued and  delivered  to  him  and  the  first  assess- 
ment collected,  but  before  he  had  been  initiated. 
— Shartle  v.  Modem  Brotherhood  of  America 
(Mo.  App.)  1139. 

(B)  The  Contract  In  General. 

g  724.  When  a  fraternal  benefit  association 
may  be  estopped  to  deny  liability  on  a  certificate 
notwithstanding  noncompliance  by  a  member 
with  provisions  of  the  by-laws,  stated. — Shar- 
tle V.  Modem  Brotherhood  of  America  (Mo. 
App.)  1139. 

§  724.  A  fraternal  benefit  society  held  not 
estopped  from  denying  liability  on  a  certificate 
by  reason  of  any  conduct  leading  decedent  to 
believe  that  he  need  not  comply  with  the  by- 
laws requiring  an  initiation  before  becoming  a 
member.— Shartle  v.  Modem  Brotherhood  of 
America  (Mo.  App.)  1139. 

%  724.  A  member  of  a  fraternal  benefit  so- 
ciety could  not  be  misled  by  the  nonenforcement 
of  the  by-laws  as  to  matters  essential  to  con- 
stitute membership,  so  as  to  estop  the  society 
from  denying  liability  on  the  certificate  for  non- 
compliance with  such  by-laws,  where  he  did 
not  know  of  their  nonenlorcement.— Shartle  ▼. 
Modem  Brotherhood  of  America  (Mo.  App.) 
1139. 

CD)  Forfeltnre  or  Snspenalon. 

g  755.  A  fraternal  order  held  estopped  from 
insisting  on  a  forfeiture  of  a  certificate  because 
the  beneficiary  therein  had  obtained  a  divorce 
from  the  member.- Snyder  v.  Supreme  Ruler 
of  Fraternal  Mystic  Circle  (Tenn.)  ySl. 

(BS)  Beneflclarlea  and   Beneflts. 

g  771.  A  divorced  wife  of  a  deceased  mem- 
ber of  a  fraternal  order  held  entitled  to  recover 
on  the  certificate. — Snyder  v.  Supreme  Ruler  of 
Fraternal  Mystic  Circle  (Tenn.)  981. 

g  771.  A  fraternal  order  held  to  have  waived 
a  by-law.— Snyder  v.  Supreme  Ruler  of  Fra- 
ternal Mystic  Circle  (Tenn.)  981. 

(F)  Actions  tor  Benefits. 

g  817.  It  must  be  assumed,  in  an  action  on 
a  fraternal  benefit  association  certificate,  that 
the  certificate  holder  knew  of  the  provisions  of 
the  by-laws  of  the  association. — Shartle  v.  Mod- 
em Brotherhood  of  America  (Mo.  App.)  1139. 

^  819.  In  an  action  on  a  benefit  certificate, 
void  on  the  death  of  the  member  caused  by  -the 
use  of  drugs,  evidence  held  to  show  that  the 
death  of  the  member  was  not  caused  by  the  use 
of  drugs.— Snyder  v.  Supreme  Ruler  of  Fra- 
ternal Mystic  Circle  (Tenn.)  981. 
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Aifeoting  or  element  of  particular  actt  or  trint- 

actiotu. 
Acquisition  of  homestead,  see  Homestead,  8  31. 
Construction  of  statutes,  see  Statutes,  |S  181- 
200. 

Element  of  offen*e*. 
•See  Larceny,  §$  3,  44. 
Assault  with  intent  to  kill,  see  Homicide,  S  86- 

INTEREST. 

See  Usury. 

Allowance  of  on  set-otE,  see  Set-Off  and  Coun- 
terclaim, I  55. 
Element  of  damages,  see  Damages,  §  68. 

On  particular  claatei  of  liaiUitiet. 
Rents  due  from  occupant  of  land  under  void 

judicial  sale,  see  Judicial  Sales,  i  55. 
Shares  in  corporation,  see  Corporations,  S|  152- 

156. 

Pectintary  interett  in  particular  luhiect-matter. 

Effect  as  to  credibility  of  witness,  see  Wit- 
nesses, Sf  370-377.  „  ,^^    ,^ 

Insurable  interest,  see  Insurance,  §|  110,  122. 

Of  school  oflScers  in  transaction  affecting  school 
district,  see  Schools  and  School  Districts,  { 
79. 

m.  •mm  Ain>  COMPUTATION. 

{  39.  It  being  the  duty  of  a  broker  through 
whom  goods  are  bought  to  notify  the  buyer  of 
the  arrival  of  goods  at  place  of  delivery,  the  bro- 
ker, upon  recovering  the  price  therefor,  would 
be  entitled  to  interest  only  from  the  time  of  such 
notification.— Plotner  &  Stoddard  v.  Markham 
Warehouse  &  Elevator  Co.  (Tex.  Civ.  App.)  443. 

XV.  BEOOVEBY. 

{  66.  Plaintiff,  having  made  no  claim  for  in- 
terest in  its  pleadings,  may  not  complain  that 
none  was  allowed. — Straight  Creek  Coal  Mining 
Co.  V.  Straight  Creek  Coal  &  Coke  Co.  (Ky.) 
«42. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  if  69-80. 

INTERPLEADER. 

n.  PROCEEDINGS  AND  REI.IEF. 

i  34.  Defendant's  right  to  interplead  differ^ 
•ent  claimants  to  a  fund  cannot  be  first  raised  on 
appeal.— Smith  &  Sholars  v.  Fowler  (Tex.  Civ. 
App.)  598. 

INTERPRETATION. 

■Of  contractt,  initrumcnts,  or  judicial  acts  and 

proceedings. 
See   Assignments    for    Benefit   of   Creditors,    i 

178:   Contracts,  §§  164-176 ;   Sales,  8§  6^52; 

Wills,  §§  439-086. 

Lease,  see  Landlord  and  Tenant,  {  44. 
Note,  see  Bills  and  Notes,  §  120. 

INTERROGATORIES. 

To  witnesses,  see  Depositions. 

INTERSTATE  COMMERCE. 

Regulation,  see  Commerce. 


INTERVENTION. 

In  actions  in  general,  see  Parties,  {  40. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

Restraining  sale  by  sub-lessee  in  violation  of 
original  lease,  see  Injunction,  f  62. 

Sale  by  sublessee  as  violation  of  original  lease, 
see  Landlord  and  Tenant,  H  44,  103. 

m.  LOCAI.  OPTION. 

f  33.  If  notice  of  a  local  option  election, 
which  need  only  be  published  in  one  paper,  be 
published  in  more  than  one,  it  must  be  pub- 
lished in  each  for  the  full  time. — State  ex  reL 
Doran  y.  Johnson  County  Court  (Mo.  App.) 
316. 

i  33.  If  the  last  day  of  publication  of  no- 
tice of  a  local  option  election  be  the  day  after 
the  election,  it  cannot  be  counted  in  determin- 
ing the  time.— State  ex  rel.  Doran  t.  Jotinson 
County  Court  (Mo.  App.)  316. 

{  33.  Evidence  held  to  show  that  the  day  of 
publication  of  a  paper  containing  notice  of  a 
local  option  election  was  the  date  on  which 
it  purported  to  be  actually  published. — State 
ex  rel.  Doran  v.  Johnson  County  Court  (Ma 
App.)  316. 

i  33.  Where  two  papers  are  designated  to 
publish  a  notice,  proper  publication  only  in  the 
one  designated  as  the  official  paper  is  insuffi- 
cient.—State  ex  rel.  .Doran  v.  Johnson  County 
Court  (Mo.  App.)  316. 

8  33.  Whether  an  order  for  publication  of  a 
notice  is  for  "four  full  consecutive  weeks"  or 
for  "four  consecutive  weeks,"  the  time  required 
is  the  same.— State  ex  rel.  Doran  t.  Johnsoa 
County  Court  (Mo.  App.)  316. 

§  33.  The  findings  of  the  county  court  re- 
lating to  a  local  option  election,  under  Rev. 
St.  1899,  t  8027  (Ann.  St.  1906,  p.  1733),  held 
not  to  be  attacked  on  mandamus  to  compel  the 
issuance  of  a  liquor  license  pursuant  to  section 
2993  (page  171'n.— State  ex  rel.  Ryan  v.  Wool- 
en (Mo.  App.)  1101. 

f  33.  The  findings  of  the  county  court  re- 
lating to  a  local  option  election  is  conclusive 
on  any  appellate  court,  on  collateral  attack  by 
mandamus.— State  ex  rel.  Ryan  v.  Wooten  (Mo. 
App.)  1101. 

I  36.  The  court,  on  a  trial  for  a  violation  of 
the  local  option  law,  held  required  to  assume 
that  the  election  putting  the  law  in  force  was 
valid,  where  there  was  no  contest,  as  provided 
by  Acts  80th  Leg.  1907,  p.  447,  c  8.— Wesley  v. 
State  (Tex.  Cr.  App.)  550. 

i  40.  Under  the  Cammack  act  (Act  March 
14,  1906  [Acts  1906,  p.  86,  c.  21]),  relating  to 
local  option  election,  the  county  is  the  abso- 
lute unit  except  in  counties  in  which  a  city  of 
the  first,  second,  third,  or  fourth  class  is  situ- 
ated, and  in  such  counties  the  territory  outside 
of  such  city  is  an  absolute  unit,  and  the  cityji 
a  separate  unit.— May  y.  Ferguson  (Ky.)  208. 

f  40.  Where  prohibition  has  been  established 
in  an  entire  county  under  the  Cammack  act 
(Act  March  14,  1906  [Acts  1906.  p.  86,  c  211), 
a  vote  cannot  be  taken  in  any  subdivision  of  the 
county  other  than  in  a  city  of  a  designated  clssj 
unless  it  is  taken  in  the  entire  county.— M«J 
V.  Ferguson  (Ky.)  208. 
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I  40.  A  person  can  be  convicted  of  giving  in- 
toxicating liquors  to  a  minor,  regardless  of 
whether  the  local  option  law  was  in  force  in 
the  county.— Ex  parte  Cassens  (Tex.  Cr.  App.) 
888,  891. 

rV.   ZJCEK8E8  ASV  TAXES. 

S  61.  A  county  cleric  held  not  liable  on  his 
bond  for  wrongful  refusal  to  issue  a  state  liq- 
uor license  to  one  presenting  a  license  from  a 
city  with  the  proper  fee.— Commonwealth  v. 
Blackburn  (Ky.)  818. 

i  69.  It  is  the  county  court's  mandatory 
duty  to  grant  a  liquor  license  on  a  petition 
signed  by  two-thirds  of  the  qualified  petitioners 
in  a  block  as  required  by  law.— State  ex  rel. 
I>oran  v.  Johnson  County  Court  (Mo.  App.) 
316. 

i  69.  Rev.  St  1899,  §  2993  (Ann.  St.  1906, 
p.  1717),  relating  to  the  granting  of  liquor  li- 
censes, held  mandatory.— State  ei  rel.  Ryan  v. 
Wooten  (Mo.  App.)  1101. 

i  71.  The  judgment  of  the  county  court,  re- 
jecting an  application  for  license  to  sell  liquor, 
under  Ky.  St.  1909,  g  4205  (Russell's  St.  § 
6147),  held  a  bar  to  a  renewal  of  the  applica- 
tion within  a  year. — Commonwealth  v.  Scnoen- 
thaler  (Ky.)  828. 

S  71.  Evidence  held  to  show  one  was  not  en- 
titled to  a  liquor  license,  under  Ky.  St.  1909, 
S  4205  (Russell's  St.  f  6147),  as  a  merchant- 
Commonwealth  V.  Swing  (Ky.)  851. 

VI.   OFFENSES. 

I  134.  Ky.  St  1909,  {  2557  (Russell's  St 
§  3035),  held  not  violated  by  sale  in  prohibited 
local  option  territory  of  nonintoxicating  raalt 
liquor.— City  of  Bowling  Green  v.  MoMullen 
(i^y.)  823;  Same  v.  Barrone  (Ky.)  825;  Same 
V.  Mclnteer,  Id. ;   Same  v.  Higgins,  Id. 

S  163.  An  innkeeper  by  serving  liquor  with 
Sunday  meals  held  to  violate  Ky.  St  §§  1303, 
l.'UH  (Russell's  St.  §g  3(B0,  3031).— Seelbach 
Hotel  Co.  V.  Commonwealth  (Ky.)  190. 

Vm.   ORmiNAI.  PROSECUTIOlfS. 

£ffect  of  repeal  of  statute,  see  Criminal  Law, 
§  15. 

Eh-idence  of  other  oSenses,  see  Criminal  Law,  i 
369. 

Instructions  as  to  law  in  force  at  time  of  com- 
mission of  offense,  see  Criminal  Law,  {  772. 

Proof  of  venue,  see  Criminal  Law,  §  564. 

Res  gestae,  see  Criminal  Law,  §  364. 

i  205.  An  information  charging  a  violation 
of  the  local  option  law  held  sufficient,  without 
alleging  in  terms  that  the  county  judge  publish- 
ed the  order  declaring  the  result  of  the  local  op- 
tion election.— Wesley  v.  State  (Tex.  Cr.  App.) 
650. 

i  733.  _  A  person  can  be  convicted  of  giving 
intoxicating  liquors  to  a  minor  on  a  complaint 
charging  the  selling  and  giving  of  such  liquors. 
—Ex  parte  Cassens  (Tex.  Or.  App.)  888,  891. 

§  226.  Evidence  in  a  prosecution  for  violat- 
ing the  local  option  law  held  inadmissible. — Ha- 
ney  v.  State  (Tex.  Cr.  App.)  34. 

i  231.  On  a  trial  for  selling  intoxicating  liq- 
uor, evidence  of  a  witness  as  to  the  nonintox- 
icating quality  of  the  liquor  held  admissible. — 
Martin  v.  State  (Tex.  Cr.  App.)  24. 

§  233.  Evidence  that  the  proprietor  of  the 
drug  store  where  the  alleged  sale  of  liquor  was 
made  had  employed  the  accused  to  haul  away 
empty  bottles  held  inadmissible. — Hankins  v. 
State  (Tex.  Cr.  App.)  21. 

i  235.  On  a  trial  for  violating  the  local  op- 
tion law,  the  court  properly  permitted  the  state 


to  show  that  a  witness  bad  recently  purchased 
whisky,  none  of  which  he  had  sold.— Wesley  v. 
State  (Tex.  Cr.  App.)  550. 

g  236.  B)vidence  held  sufficient  to  justify  a 
conviction  for  violating  the  local  option  law. — 
Gee  V.  State  (Tex.  Cr.  App.)  23. 

8  239.  On  a  trial  for  selling  intoxicating  liq- 
uors on  election  day,  the  evidence  held  to  raise 
the  question  of  honest  mistake  of  fact  on  the 
part  of  accused.— Martin  v.  State  (Tex.  Cr. 
App.)  24. 

i  239.  On  an  indictment,  under  Pen.  Code 
18^,  art  400,  for  selling  or  giving  liquor  to  a 
minor,  an  Instruction  that,  if  accused  "was  In- 
strumental or  in  any  way  concerned"  in  the  giv- 
ing of  liquor  to  a  minor,  etc.,  he  should  be  con- 
victed, being  within  the  broader  terms  of  Acts 
30th  Leg.  1907,  p.  216,  c.  116,  was  erroneous.- 
Walker  v.  State  (Tex..  Cr.  App.)  395. 

§  239.  On  a  trial  for  violating  the  local  op- 
tion law,  the  jury  held  sufficiently  charged  that 
local  option  was  in  force. — Matthews  v.  State 
(Tex.  Cr.  App.)   544. 

INVITED  ERROR. 

See  Appeal  and  Error,  {  882. 

ISSUES. 

Construction  of  word  in  deed,  see  Deeds,  {  129. 
In  civil  actions,  see  Pleading,  §|  378-30S. 
Presented  for  review  on  appeal,  see  Appeal  and 

Error,  §§  171,  175.  ^ 

Trial  by  jury  of  issues  in  equity,  see  Equity,  §{ 

377-381. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  Crim- 
inal Law,  §§  165,  170. 

JOINT-STOCK  COMPANIES. 

Authority  te  engage  in  business  of  operating 
electric  railways,  see  Street  Railroads,  §  1. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts ;  Justices  of  the  Peace. 

Liability  for  libel  by  circulation  of  petition  fop 
removal  in  connection  wittf  statements  of  un- 
fitness for  office  of  state  attorney,  see  Libel 
and  Slander,  §  148. 

Remarks  and  conduct  at  trial,  see  Trial,  {  29. 

in.  RIOHTS,  POWERS,  DUTIES,  AND 
IiIABIXITIES. 

Eligibility  of  members  of  fiscal  court  passing 
on  question  of  compensation  of  judge,  see 
Counties,  §  42. 

Parol  evidence  of  order  fixing  salary,  see  Evi- 
dence, (  433. 

t  22.  Under  Const.  !i§  161,  2.35.  if  the  fis- 
cal court  does  not  fix  the  salary  of  the  county 
judge  before  election,  it  may  do  so  afterward, 
but  if  such  salary  is  fixed  before  election,  it 
cannot  be  changed  during  the  term. — Grayson 
County  V.  Rogers  (Ky.)  866. 

rV.  SXSQUAUFICATION  TO  ACT. 

{  45.  A  judge  held  disqualified  under  Const, 
art.  5,  {  11.  from  hearing  an  action. — Duncan 
V.  Herder  (Tex.  Civ.  App.)  904. 
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Effect  as  cturing  defects  in  pleadings,  see  Plead- 
ing, S  433.  i-        "6  . 

Judgment  against  hnsband  as  constituting  re- 
lease of  mortgage  on  separate  property  of 
wife  for  husband's  debt,  see  Husband  and 
Wife,  §  171. 

Personal  judgment  against  husband  as  consti- 
tuting release  of  mortgage  on  separate  prop- 
erty of  wife  for  debts  of  husband,  see  Hus- 
band and  Wife,  j|  238. 

Sales  under  judgment,  see  Judicial  Sales. 

In  aotiotu  it/  or  again»t  particular  olasiea  of 

perxont. 
See  Husband  and  Wife,  J  238;   Infants,  $  105. 

In  particular  civil  acUont  or  proceedings. 

See  Divorce,  |  152;  Injunction,  {  208;  Man- 
damus, S  178. 

For  price  of  land,  see  Vendor  and  Purchaser,  { 
318. 

In  justice's  court,  see  Justices  of  the  Peace,  §g 
124,  133. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, SS  1128-1201. 

Personal  judgment  for  deficiency  on  foreclo- 
sure, see  Mortgages,  |  559. 

To  enforce  vendOT's  lien,  see  Vendor  and  Pur- 
chaser, {  285. 

In  criminal  proteeution*. 
See  Oriminal  Law,  {  903. 

Revieui, 
See  Appeal  and  Brror. 

Presumptions  on  appeal,  see  Appeal  and  E^ior 
S  934. 

Z.  NATintE  AND  ESSENTIAI.S  IN 
GENEBAI.. 

In  proceedings  for  forfeiture  of  bail,  see  Bail, 
§  03. 

Showing  process  or  appearance  by  record  on  ap- 
peal or  error  for  purpose  of  review,  see  Ap- 
peal and  Error,  §  635. 

Sufficiency  of  citation  in  proceedings  to  fix  lia- 
bility of  surety  on  bail  bond,  see  Bail,  {  77. 

{  1.  A  judgment  is  the  conclusion  of  the  law 
on  the  pleadings  and  evidence. — Butter  t.  Car- 
others  <Mo.)  1056. 

nX.   ON  CONSENT,  OZTEB,  OB  AD- 
MISSION. 

In  action  for  divorce,  see  Divorce,  f  152. 

rV.  BTDEFA1TI.T. 

In  proceedings  to  fix  liability  of  surety  on  bail 
bond,  see  Bail,  §  77. 

(B)  Opentns  or  Settlav  Aside  Default. 

Beview  of  order  setting  aside  default  as  de- 
pendent on  finality  of  determination,  see  Ap- 
peal and  Error,  {  78. 

VI.   ON  TBIAI.  OF  ISSUES. 

Judgment  in  justice's  court,  see  Judgment,  { 

(C)  Conformltr   to    Process,    Pleadings, 
Proofs,  and  Verdict  or   Flndlngra. 

S  251.  The  court  held  required  to  disregard 
an  erroneous  portion  of  a  verdict  and  enter 
judgment  on  the  other  portion,  as  required  by 
Civ.  Code  Prac.  {  386.— Lexington  By.  Co.  v. 
Johnson  (Ky.)  830. 

§  256.  The  court  may  not  pass  on  any  issue 
of  fact  on  which  the  jury  has  failed  to  return 
a  finding,  no  matter  how  conclusive  the  evidence 
may  be.— Smith  v.  Pitts  (Tex.  Civ.  App.)  46. 


i  266.  The  office  of  a  motion  in  arrest  of 
judgment  is  to  direct  the  attention  of  the  court 
to  errors  apparent  on  the  face  of  the  record 
proper.— Southern  Missouri  &  A.  B.  Co.  v.  Wy- 
att  (Mo.)  688. 

VH.  ENTBT,    BECOBD.    AND    DOCK. 
ETINO. 

f  272.  District  court  rule  66,  prohibiting  the 
entry  of  judgments  within  two  days  of  the  ad- 
journment or  the  court  for  the  term,  does  not 
apply  to  judgments  entered  on  verdicts. — Saxion 
V.  Corbett  (Tex.  Civ.  App.)  75. 

VIII.   AMENDMENT,  OOBBECTION, 
AND   BEVIEW  IN  SAME  GOUBT. 

i  290.  Amendment  of  final  judgment  hfU 
unauthorized  after  expiration  of  term  at  which 
it  was  rendered. — Bouldin  v.  Jennings  (Ark.) 
639. 

X.  EQUITABI.E  BEUEF. 

(A)   Natnre  of  Remedy  and  Groanda. 

i  443.  Petition  held  to  state  a  cause  of  ac- 
tion in  equity  for  the  vacation  of  judgment.— 
Sledge  V.  Denton  (Tex.  Civ.  App.)  436. 

(B)  Jnrladletloa  and  Proceedlnav. 

Appellate  jurisdiction,  see  Oourts,  f  223. 

XT.  COLX.ATEBAI.  ATTACK. 

<B)  Groniida. 

8  486.  Only  a  void  judgment  is  subject  to 
collateral  attack.— Staples  v.  Shiver  (Ky.)  8X. 

I  486.  A  personal  judgment  in  favor  of  the 
assi^ee  of  a  note  secured  by  mortgage  pendinc 
a  suit  to  foreclose  the  mortgage  for  a  personal 
judgment  rendered  by  a  court  having  jurisdic- 
tion of  the  subject-matter  and  of  the  parties 
held  not  void,  though  erroneons.— Staples  v. 
Shiver  (Ky.)  826. 

I  486.  A  judgment  without  any  statement  of 
facts  constituting  the  cause  of  action  is  void 
on  collateral  attack.— Wilson  v.  Darrow  (Mo.) 
1077. 

{  501.  The  merits  of  a  judgment  In  a  case 
wherein  the  court  had  jurisdiction  of  the  sub- 
ject-matter and  the  parties  cannot  be  inquired 
into  collaterally.- Jones  t.  Edeman  (Mo.)  1(M". 

Zn.  CONSTBUCTION     AND     OPEBA> 
TION  IN   OENEBAIu 

§  525.  Where  a  court,  even  of  limited  juris- 
diction, is  acting  within  the  limit  of  that  ju- 
risdiction, its  recitals  are,  at  least,  prima  facie 
evidence  of  the  facts  there  set  out.— Reis  t. 
Epperson  (Mo.  App.)  353. 

XIII.  MEBOEB  AND  BAB  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  Jndarments  OperatlTe  as  Bar. 

S  670.  Dismissal  of  a  seller's  action  for  the 
pnce  held  no  bar  to  a  subsequent  action  for 
breach  of  contract — Fairbanks,  Morse  &  (X  v. 
S.  W.  Heltsley  &  Co.  (Ky.)  198 

XIV.  CONCLUSIVENESS   OF   ADJUDI- 

CATION. 

Conclusiveness  of  adjudication  of  lunacy,  see 
Insane  Persons,  §  20. 

(B)   Persona   Conolnded. 

8  707.  A  former  judgment  held  conclusive  i! 
between  the  same  parties  or  their  privies.— 
Pierce  v.   Pierce   (Mo.   App.)   1147. 
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S  707.  One  held  not  bound  by  a  judgment  to 
which  he  is  not  a  party  or  privy.— Lightfoot  v. 
Horst  (Tex.  Civ.  App.)  600. 

(C)  Mattera  Concluded. 

{  719.  A  forme'*  judgment  held  conclnsive  as 
between  the  same  parties  or  their  privies  as  to 
every  question  within  the  issues  in  the  former 
suit.— Pierce  v.  Pierce  (Mo.  App.)  1147. 

i  743.  In  trespass  to  try  title,  certain  evi- 
dence held  admissible. — Ingalls  v.  Orange  Lum- 
ber Co.  (Tex.  Civ.  App.)  53. 

XVn.  FOREION  JUDGMENTS. 

S  822.  In  an  action  for  breach  of  covenant 
of  title,  in  that  there  were  outstanding  street 
assessment  liens  against  the  property,  recitals 
in  a  judgment  confirming  the  assessment  and 
declaring  it  a  lien  on  the  property  in  question 
held  to  be  prima  facie  true.— Reis  v.  Epperson 
(Mo.  App.)  353. 

XIX.  8USFEN8IOK,      ENFOBCEMEKT, 
AMD  BEVIVAI.. 

Judgment  in  jnstice's  court,  see  Judgment,  | 
133. 

JUDICIAL  DISCRETION. 

Review  in  civil  actions,  see  Appeal  and  Error, 

§§  959-979. 
Review  in  criminal  prosecutions,  see  Criminal 

Law,  SS  1151,  1153. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Eividence,  |j|  1-20. 
In  criminal  prosecutions,  see  Criminal  Law,  SS 
304,  311. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  Executors  and 

Administrators,  §S  350,  375. 
Of  property  of  infant,  see  Guardian  and  Ward, 

S§  79-105. 
On  execution,  see  Execution,  f  273. 
Review  in  action  to  recover  land  held  under 

void  judicial  sale  as  dependent  on  finality  of 

determination,  see  Appeal  and  Error,  §  80. 

f  53.  A  sale  under  a  void  decree  confers  no 
title,  and  the  purchaser,  though  a  stranger  to 
the  suit,  is  not  an  innocent  purchaser  so  as  to 
acqnii«  title.— McDonald  v.  Rankin  (Ark.)  88. 

i  55.  The  rule  that  a  purchaser  at  a  void  ju- 
dicial sale  is  not  an  innocent  purchaser  so  as 
to  acquire  title  held  not  to  apply  to  the  rights 
under  the  betterment  act  (Kirby's  Dig.  §§  2754- 
2757)  to  compensation  for  improvements  placed 
on  the  land.— McDonald  v.  Rankin  (Ark.)  88. 

S  55.  A  purchaser  at  a  void  judical  sale  and 
his  grantees  held  to  occupy  the  land  under  col- 
or of  title  and  in  good  faith,  and  entitled  to 
compensation  for  improvements  placed  thereon 
under  the  betterment  act  (Kirby's  Dig.  g§  2754- 
2757).— McDonald  v.  Rankin  (Ark.)  88. 

i  55.  An  occupant  of  land  under  a  void  ju- 
dicial sale,  who  is  liable  under  the  betterment 
act  (Kirby's  Dig.  g§  2754-2757)  to  account  to 
the  true  owner  for  the  rents  of  the  land,  held 
not  liable  for  insurance  money  recovered  on  a 
fire  policy. — McDonald  v.  Rankin  (Ark.)  88. 

i  55.  An  ovpner  of  land,  entitled  to  recover 
rents  under  the  betterment  act  (Kirby's  Dig.  ${ 
2754-2757)  from  occupants  under  a  void  judi- 
cial sale,  is  entitled  to  interest  on  all  rents  from 
the  time  they  were  received  by  the  occnpantb 
and  those  under  whom  they  claimed. — McDon- 
ald T.  Rankin  (Ark.)  88. 

i  55.  Occupants  of  land  under  a  void  judicial 
sale  are  entitled  to  recover  all  taxes  paid  on  the 


land,  with  Interest  on  the  taxes  paid  by  them, 
and  those  under  whom  they  hold  the  land,  from 
the  time  such  taxes  were  paid. — McDonald  v. 
Rankin  (Ark.)  88. 

§  53.  The  value  of  improvements  placed  on 
the  land  of  anotber  by  a  bona  fide  occupant 
thereof  under  a  void  judicial  sale  is  determined 
as  of  the  time  of  the  recovery  by  the  true  own- 
er; that  being  the  time  the  improvements  are 
turned  over  to  and  go  into  the  usable  posses- 
sion of,  the  true  owner.— McDonald  v.  Rankin 
(Ark.)  88. 

S  5o.  Manner  of  determining  the  value  of  im- 
provements placed  on  land  by  a  bona  fide  oc- 
cupant under  a  void  judicial  sale  stated.- Mc- 
Donald T.  Rankin  (Ark.)  88. 

S  55.  Under  the  betterment  act  (Kirby's  Dig.  ' 
§  2755),  an  owner,  entitled  to  the  possession  ot 
land  in  the  occupancy  of  one  claiming  in  good 
faith  under  a  void  judicial  sale,  held  not  enti- 
tled to  the  possession  until  an  accounting  of  the 
profits  and  the  value  ot  the  improvements  made 
and  taxes  paid  has  been  had.— McDonald  v. 
Rankin  (Ark.)  88. 

JUNIOR  INCUMBRANCERS. 

Right  to  surplus  proceeds  on  foreclosure  sale 
under  trust  deed,  see  Mortgages,  g  376. 

JURISDICTION. 

Effect  of  appearance,  see  Appearance. 
Want  of  ground  for  dismissal,  see  Dismissal 
and  Nonsuit,  |  55. 

Juritdiction  of  partiouUtr  actioru  or  proceedings. 
Seo  Divorce,   §S   57-177;    Habeas   Corpus,    { 

109;    Quo  Warranto,  §§  55,  57. 
For  causing  death,  see  Death,  I  33>. 
Prosecution  for  forgery,  see  Forgery,  f  22. 

Special  jwritdiotiont  and  juriadiciion*  of  partic- 
ular c(o<«e«  of  courts. 
Appellate  jurisdiction,  see  Appeal  and  Error, 

a  19,  21;   Criminal  I..aw,  S  1024. 
Particular  courts,  see  Courts. 

JURY. 

Impeaching  verdict  by  a£Bdavits  of  Jurors,  see 

New  Trial,  {  957. 
Instructions  in  civil  actions,  see  Trial,  t{  187- 

29& 
Instructions  in  criminal  prosecutions,  see  Crim- 
inal Law,  il  770-823. 
Misconduct  of  or  atFecting  jurors  as  ground  for 

new  trial,  see  Oriminal  Law,.§  925. 
Questions  for  jury  in  civil  actions,  see  Trial,  M 

139-143. 
Questions  for  jury  in  criminal  prosecutions,  see 

Oriminal  Law,  ${  737-704. 
Taking  case  or  question  from  jury  at  trial,  see 

Trial,  §«  139-156. 
Trial  by  jury  of  issues  in  equity,  see  E}quity,  M 

377-381. 
Verdict  in  civil  actions,  see  Trial,  {  330. 

n.  BIOHT  TO  TBIAI.  BT  JUKT. 

I  10.  The  provision  of  Const,  art.  2,  |  28 
(Ann.  St.  190G,  p.  162),  as  to  the  right  of  trial 
by  jury,  means  that,  if  prior  to  its  adoption  de- 
fendant by  law  or  practice  is  entitled  to  a  jury, 
such  right  must  remain  inviolate,  and  the  only 
inhibition  on  the  Legislature  was  to  prevent  de- 
priving a  party  of  a  jury  trial  where  he  had 
theretofore  enjoyed  the  right.— lierry  v.  St.  Lou- 
is &  S.  F.  R.  Co.  (Mo.)  1043. 

i  13.  Rev.  St.  1899,  §  654  (Ann.  St.  1906, 
p.  670),  permitting  a  reply  showing  that  the 
discharge  of  a  cause  of  action  sued  on  was 
fraudulently  or  wrongfully  procured,  and  pro- 
viding for  the  submission  to  a  jury  of  the  issue 
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i  28.  Assuming  that  a  party  is  entitled  to  a 
jury  trial  on  issues  before  the  chancellor,  he 
could  not,  after  his  request  was  granted  and 
withdrawn  on  his  motion,  delay  several  years 
before  making  it  again,  and  complain  of  the  re- 
fusal of  the  court  to  entertain  it. — ^Everman  t. 
Everman  (Ky.)  135. 

V.   COMPETENCT  OF  JURORS,  CHAI.- 
USNGES.  AND   OBJECTIONS. 

Misconduct  of  or  affecting  jurors  as  ground  for 
new  trial,  see  Criminal  Law,  |  925. 

$  95.  The  refusal  to  continue  consolidated  ac- 
tions presented  by  a  cross  i>etition  or  to  impan- 
el a  new  jury  held  not  erroneous. — OSutt  & 
Blacicbum  v.  Doyle  (Ky.)  156. 

JUSTICES  OF  THE  PEACE. 

X.  APPOINTMENT,      QVAUFICATION, 
AND  TENURE. 

Effect  of  pardon  of  justice  for  crime  carrying 
with  it  removal  from  office,  see  Pardon,  §  9. 

8  10.  Under  Const,  art.  5,  SS  4,  6,  and  Shan- 
non's Code,  8§  6117,  6721,  a  judgment  convicting 
a  justice  of  the  peace  of  oppression  in  office 
held  an  impeacliment  proceeding,  in  so  far  as 
it  ousted  him  from  his  office,  and  was  properly 
so  rendered,  without  the  necessity  of  quo  war^ 
ranto  proceedings,  under  sections  516»-5187. — 
State  V.  Parks  (Tenn.)  977. 

IV.  PROCEDURE   IN   OIVH.    CASES. 

I  92.  A  defendant  in  justice's  court  need  not 
file  a  written  pleading ;  but,  where  he  does,  he  is 
bound  by  the  allegations  thereof. — Houston,  E. 
&  W.  T.  Ry.  Co.  V.  Eastern  Texas  Ry.  Co. 
(Tex.  Civ.  App.)  972. 

S  9S.  In  a  suit  in  justice's  court  for  goods 
sold  and  delivered,  the  failure  of  plaintiff  to  file 
the  written  contract  does  not  affect  the  juris- 
diction of  the  court— United  Breeders'  Co.  v. 
Wright  (Mo.  App.)  1105. 

§  124.  The  answer  of  a  carrier  sued  in  jus- 
tice's court  for  injury  to  a  shipment  of  stock 
held  not  to  support  a  judgment  in  its  favor 
against  another  carrier. — Houston,  E.  &  W.  T. 
Ry.  Co.  V.  Eastern  Texas  By.  Co.  (Tex.  Oiv. 
App.)  972. 

§  124.  A  pleading  in  justice's  court  which 
asks  a  specific  and  definite  relief,  keld  not  to 
support  a  judgment  granting  different  relief. — 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Eastern  Texas 
Ry.  Co.  CTex.  Civ.  App.)  972. 

i  133.  Under  Rev.  St.  1899,  {  4028  (Ann. 
St.  1906,  p.  2195),  held,  that  a  justice's  judg- 
ment cannot  be  revived  after  10  :re&is  from  the 
rendition  thereof,  and  that,  in  view  of  section 
4024,  an  application  for  revival  must  be  made 
at  least  10  days  before  the  limitation  period 
has  expired. — German  Literary  Society  v.  Bloch 
(Mo.  App.)  351. 

V.   REVIEW   OF  PROCEEDINGS. 

(A)  Appeal  and  Krror. 

I  162.  Justice's  judgment  after  appeal  is  not 
final,  and  does  not  merge  the  cause  of  action. — 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bryant  (Ark.) 
996. 

{  174.  On  appeal  from  a  justice,  plaintiff 
may  add  new  claims  by  amendment  not  amount- 
ing to  new  causes  of  action.— St.  Louis,  1,  M. 
&  8.  R.  Co.  V.  Bryant  (Ark.)  996. 

I  174.  When  a  case  comes  to  the  circuit 
court  from  that  of  a  justice  of  the  peace,  no 


8  191.  Sureties  on  an  appeal  bond  from  a 
justice's  court  held  bound  only  to  the  amonni 
of  the  bond.— Edwards  v.  Adams  (Tex.  Civ. 
App.)  898. 

JUSTIFICATION. 

Of  actionable  words,  see  Libel  and  Slander,  { 

54. 
Of  homicide,  see  Homicide,  88  105-122. 

KIDNAPPING. 

See  Abduction. 

KNOWLEDGE. 

See  Fraudulent  Conveyances,  |  158. 

Actual  or  constructive  knowledge,  see  Notice, 

LACHES. 

Affecting  particular  righti,  remeiiet,  or  proceed- 
ingt. 

See  Equity,  8  87;  Quieting  Htle,  8  29;  Refor- 
mation of  Instruments,  8  32;  Specific  Per- 
formance, 8  105;  Trespass  to  Try  Title,  8  25. 

Proceedings  for  probate,  see  Wills,  §  260. 

LANDLORD  AND  TENANT. 

Validity  of  lease  by  executrix,  see  Execatots 
and  Administrators,  {  160. 

I.   CREATION   AND   EXISTENCE    OF 
THE   REI.ATION. 

8  9.  A  provision  of  a  deed  absolutely  con- 
veying land  held  not  to  create  the  relation  of 
landlord  and  tenant  between  the  grantor  and 
grantee,  upon  the  latter's  default  in  payment  of 
a  purchase-money  note.— Levy  v.  McDonnell 
(Ark.)  1002. 

n.  I.EASES  AND  AOREEBCENTS   IN 
OENERAI.. 

(B)  Constmotlon  and  Operation. 

8  44.  A  stipulation  in  a  lease  forbidding  the 
sale  of  intoxicating  liquors  on  the  premises, 
under  penalty  of  a  forfeiture  of  the  lease,  runs 
with  the  land.— Ft.  Worth  Driving  Club  v.  Ft 
Worth  Fair  Ass'n  (Tfti.)  254. 

m.  Zl&NDI<ORD'S  TITI.E  AND  BE< 
VERSION. 

(B)  Batoppel  of  Tenant. 

Attornment  by  tenant  as  aonrce  of  adverse  pos- 
session against  landlord,  see  Adverse  Posses- 
sion, 8  60. 


IV.  TERMS  FOB  -TEARS. 


(B) 


Aaslcnment,  Snblettlns,  and   Hort- 
saspe. 

Restraining  acts  by  sub-lessee  in  violation  of 
original  lease,  see  Injunction,  8  62. 

(D)  Termination. 

8  103.  A  lessee  could  not  waive,  in  favor  of 
a  sublessee,  a  stipulation  in  the  original  lease 
against  the  selling  of  intoxicating  li(}uors  on 
the  premises  and  providing  for  a  forfeiture  for 
violation  of  such  stipulation.— Ft  Worth  Driv- 
ing Club  ▼.  Ft  Worth  Fair  Ass'n  (Tex.)  254. 

VXL  PREMISES  AND  ENJOYMENT 
AND   USE  THEREOF. 


(B)  Poaaeaalon,  Enioy-ment,  and   17ae. 

8  129.    Measure  of  damages  for  failure  of  a 
landlord  to  furnish  a  part  of  the  ground  to  the 
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tenant  which  he  has  leased  to  him,  stated.— 
Fressler  v.  Warren  (Tex.  Civ.  App.)  909. 
i  1E9.  In  an  action  against  the  landlord  for 
'  failure  to  give  the  tenant  possession  of  all  the 
land  leased,  evidence  as  to  the  value  of  the 
crop  raised  on  the  land  furnished  held  admis- 
eible.— Pressler  v.  Warren  (Tex.  Civ.  App.)  909. 

(F)  Birtetiom. 

Wronfrful  conversion  of  property  of  tenant  on 
eviction,  see  Trover  and  Conversion,  f  4. 

i  180.  A  tenant  from  month  to  month  *eM 
not  entitled  to  possession  and  to  recover  dam- 
ages for  an  eviction  after  termination  of  his 
lease  by  default  in  rent.— Wilson  v.  Moore 
(Tex.  Civ.  App.)  577. 

§  180.  In  a  suit  for  wrongful  eviction  and 
conversion  of  a  tenant's  property,  evidence  Ma 
insufficient  to  justify  the  direction  of  a  verdict 
for  plaintiff.— Wilson  v.  Moore  (Tex.  Civ.  App.) 
S77. 

i  180.  Where,  in  a  suit  for  wrongful  evic- 
tion, the  undisputed  testimony  showed  the  value 
of  the  use  of  the  premises  did  not  exceed  the 
amount  of  rent  to  be  paid,  plaintiff  failed  to 
show  damage.— Wilson  v.  Moore  (Tex.  C!iv. 
App.)  577. 

Vm.  RENT   AND   ADVANCES. 

(A)   Rtarhta  and  I.tablIUies. 

8  207.  Evidence  held  to  show  that  a  cor- 
poration, and  not  its  president,  was  a  tenant, 
relieving  the  president  from  personal  liahility 
for  the  rent.— Keinstra  v.  King  (Mo.  App.)  337. 

(B)   Action*. 

Variance  between  indictment  and  proof  of  name 
of  accused,  see  Indictment  and  Information, 
f  173. 

IX.  RE-ENTRT   AND    RECOVERY  OF 
POSSESSION  BT  X.ANDI.ORO. 

Liability  of  constable  for  enforcing  writ  of  res- 
titution on  void  judgment,  see  Sheriffs  and 
Constables,  {  98. 

LAND  OFFICE. 

Records  of  as  evidence,  see  Evidence,  {  S42. 

LANDS. 

See  Public  Lauds. 


LARCENY. 

See  Embezzlement;   False  Pretenses;   Robbery. 
Property  rights  of  owner  of  stolen  goods,  see 
Property,  f  7. 

X.  OFFENSES   AND    RESPONSIBILITY 
THEREFOR. 

i  3.  If  accused  took  a  pistol  dropped  by  a 
policeman  while  attempting  to  arrest  him  only 
to  disarm  him,  he  was  not  guilty  of  larceny. — 
Bailey  v.  Stote  (Ark.)  497. 

i  3.  An  intent  to  steal  la  an  essential  ele- 
ment of  larceny.— Bailey  v.  State  (Ark.)  407. 

§  3.  A  criminal  intent  is  the  principal  ele- 
ment of  the  offense  of  larceny.— State  v.  Clay- 
baugh  (Mo.  App.)  319. 

i  3.  One  who,  in  good  faith  and  under  color 
of  a  rightful  claim,  converts  to  his  own  use 
the  property  of  another,  is  not  guilty  of  theft. 
—State  V.  Claybaugh  (Mo.  App.)  310. 

I  7.  A  joint  owner  of  cotton  in  the  open 
boll  held  not  to  have  severed  his  relation  to  the 
cotton,  so  as  to  be  convicted  of  theft  of  it. — 
Gipson  V.  State  (Tex.  Cr.  App.)  557. 


$  12.  Accused,  if  not  engiwed  In  the  original 
taking  of  property,  held  liable  only  for  receiv- 
ing stolen  property.— Lee  v.  State  (Tex.  Cr. 
App.)  389. 

§  15.  The  buyer  of  personalty  on  condition- 
al sale  acquires  an  interest  therein  which  he 
may  sell  or  mortgage,  and  Is  not  a  bailee  with- 
in Kirby's  Dig.  1  1830,  making  it  larceny  for 
a  bailee  to  convert  to  his  own  use  property 
placed  in  his  custody.— Settles  v.  State  (Ark.) 
500. 

$  23.  In  a  prosecution  for  robbery,  held  er- 
ror not  to  have  instructed  on  petit  larceny.— 
Wynn  v.  Commonwealth  (Ky.)  616. 

{  23.  Where  different  articles  are  alleged  to 
have  been  stolen  at  different  times,  and  the 
value  is  affixed  to  each  separate  article,  the 
evidence  must  show  a  taking  of  articles  of  the 
value  of  $50  or  over  at  one  time,  in  order  to  sus- 
tain a  conviction  under  Pen.  Oode  1895,  art. 
869.— Johnson  v.  State  (Tex.  Or.  App.)  877. 

S  27.  Accused,  under  certain  circumstances, 
held  not  guilty  of  cattle  theft  as  a  principal.— 
Jones  V.  State  (Tex.  Cr.  App.)  31. 

H.  PROSECUTION  AND  PITNISH- 
MENT. 

(A)   Indictment  and  Information. 

§  32.  An  information  held  insufficient  to 
charge  larceny.— State  v.  Clark  (Mo.)  665. 

i  40.  Where  punishment  is  fixed  for  theft 
of  a  particular  kind  of  property,  it  is  unnec- 
essary to  allege  or  prove  the  value;  but  it  is 
otherwise  as  to  all  other  classes  of  property.— 
Johnson  v.  Stat©  (Tex.  Cr.  App.)  877. 

(B)  Bvldence. 

Identity   of   accused   under   habitual   criminal 
statute,  see  Criminal  Law,  |  1204. 

$  44.  In  a  prosecution  for  stealing  a  pistol 
dropped  by  a  i>oliceman  while  attempting  to 
arrest  accused,  who  claimed  that  he  took  it 
merely  to  disarm  the  policeman,  evidence  that 
the  policeman  bad  repeatedly  threatened  to  kill 
accused  was  admissible.— Bailey  v.  State  (Ai-K.) 
407. 

g  52.  In  a  prosecution  for  theft  of  a  mower, 
accused  claiming  that  he  bought  it  from  oth- 
ers, and  paid  part  down,  and  subsequently  pa'd 
the  remaining  25  cents,  could  show  that  he 
paid  the  money  for  the  mower,  so  that  evi- 
dence that  he  stated  at  the  time  what  he  paid 
the  25  cents  for  was  admissible.— White  v.  State 
(Tex.  Cr.  App.)  391. 

f  55.  Evidence  AeM  to  support  a  conviction 
of  larceny.— State  v.  Hubbard  (Mo.)  694. 

§  55.  Evidence  held  sufficient  to  sustain  a 
conviction  for  theft  of  hogs. — Carr  v.  State 
(Tex.  Cr.  App.)  258. 

g  59.  Evidence  AeM  to  sustain  a  conviction 
of  theft  of  personal  property  over  the  valve  of 
$50.— Cabral   v.    State   (Tex.   Cr.   App.)   872. 

(C)  Trial  and  ReTlew. 

g  68.  In  a  prosecution  for  larceny  in  taking 
a  pistol  which  a  policeman  dropped,  whether  ac- 
cused took  the  pistol  merely  to  disarm  the  po- 
liceman held  for  the  jury. — ^Bailey  v.  State 
(Ark.)  497, 

g  68.  In  a  trial  for  larceny,  where  accused 
claims  ownership  of  the  property,  and  there  is 
no  substantial  evidence  of  criminal  intent,  the 
court  should  not  send  the  case  to  the  jury. — 
State  v.  Claybaugh  (Mo.  App.)  319. 

g  68.  In  a  trial  for  larceny,  evidence  of  a 
criminal  intent  held  insufficient  to  warrant  the 
submission  of  the  case  to  the  jury. — State  v. 
Claybaugh  (Mo.  App.)  319. 
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S  70.  Where  accused  was  prosecuted  under 
an  indictment  charging  the  committing  of  cattle 
theft  as  a  principal,  he  was  entitled  to  a  clear- 
cut  charge  that  if  he  was  not  a  principal  unoer 
the  statute  he  should  be  acquitted,  and  that  the 
fact  that  he  was  an  accomplice,  or  a  receiver 
of  the  stolen  animal,  woula  not  authorize  his 
conviction.— Jones  v.  State  (Tei.  Cr.  App.)  31. 

$  71.  In  a  prosecution  for  stealing  a  pistol 
from  a  policeman,  held,  that  the  court  should 
have  instructed  that.  If  accused  took  the  pis- 
tol to  disarm  the  policeman  they  should  ac- 
quit ;  a  genera]  instruction  authorizing  convic- 
tion upon  belief  beyond  a  reasonable  doubt  that 
accused  took  the  pistol  with  intent  to  steal  be- 
ing insufficient.— Bailey  v.  State  (Ark.)  497. 

8  72.  Under  Pen.  Code  1895.  art.  869.  a 
charge  failing  to  require  the  jury  to  find  the 
value  of  the  property  alleged  to  have  been  taken 
held  erroneous.— Johnson  v.  State  (Tex.  Cr. 
App.)  877.- 

i  73.  An  indictment  for  theft  must  arer  pos- 
session of  the  property  stolen,  and  that  it  was 
taken  from  the  possession  of  the  owner  or  per- 
son holding  for  him,  and  in  submitting  that  is- 
sue it  must  be  substantially  in  the  terms  of 
the  indictment.— Eubauks  v.  State  (Tex.  Cr. 
App.)  35. 

§  73.  A  portion  of  a  charge  submitting  the 
issue  of  the  owner's  possession  of  stolen  sacks 
held  to  be  defective,  in  that  the  jury  were  not 
required  to  find  that  the  property  was  taken 
from  the  possession  of  the  person  as  laid  in 
the  indictment.— Eubanks  v.  State  (Tex.  Cr. 
App.)  35. 

fi  77.  Where  an  issue  of  theft  was  raised  by 
the  state's  case,  and  defendant  admitted  manu- 
al taking,  but  claimed  it  was  under  circumatan- 
ces  not  imputing  crime,  but  in  pursuance  of 
purchase,  held,  that  it  was  error  to  submit  the 
issue  of  voluntary  return  of  stolen  property. — 
Enbanks  v.  State  (Tex.  Cr.  App.)  35. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  Appeal  and  Error,  §| 
1099,  1195;   Criminal  Eaw,  §  1180. 

LEADING  QUESTIONS. 

Ejxamination   of    witnesses,    see   Witnesses,    i 
240. 

LEASE. 

See  Landlord  and  Tenant 

LEGACIES. 

See  Wills. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  §  62. 

LEVEES. 

§  27.  A  levee  tax  foreclosure  proceeding  held 
not  a  proceeding  in  rem  against  the  land,  but 
an  adversary  proceeding  against  the  owners.— 
Maney  y.  Burke  (Ark.)  111. 

LEVY. 

Of  school  taxes,  see  Schools  and  School  Dis- 
tricts, f  103. 

LEX  LOCI. 

See  Damages,  S  2;  Homestead,  §  2;  Torts,  {  2. 
Actions  for  causing  death,  see  Death,  {  8. 
Recovery^    for    mental    anguish    for    negligent 

transmission  of  telegram,  see  Telegraphs  and 

Telephones,  §  27. 


LIBEL  AND  SLANDER. 

I.   WORDS   Aim    ACTS   AOTIONABXi£^ 
AND   UABrLITT  THEREFOR. 

I  5.  Where  words  spoken  are  slanderous  per 
se,  it  is  presumed  that  they  were  spoken  ma- 
liciously, in  the  absence  of  evidence  tendinz 
to  show  the  contrary. — Mayo  v.  Goldman  (Tei. 
Civ.  App.)  449. 

IS  9,  10.  Words  affecting  one  injurioasly  in 
his  office,  profession,  or  occupation  are  action- 
able per  se.— Mayo  v.  Goldman  (Tex.  Civ.  App.t 
449. 

S  10.  To  falsely  impute  to  a  clerk  that  he 
has  been  bribed  to  betray  the  confidence  of  his 
employer  is  per  se  slanderous. — Mayo  v.  Gold- 
man (Tex.  (JiT.  App.)  449. 

nX.   XUSTIFIOATION   AND   MTTIGA- 
TIOH. 

I  54.  Under  Gen.  Laws  1901,  p.  30,  c  26. 
the  defense  of  truth  pleaded  and  proved  in  libel 
held  to  be  a  complete  defense,  though  the  state- 
ments complained  of  were  libelous  per  ae. — 
Wheless  v.  W.  Y.  Davis  &  Son  (Tex.  Civ.  App.) 
929. 

$  54.  In  libel,  evidence  held  to  prove  the 
truth  of  the  statements  complained  of. — Wheless 
V.  W.  Y.  Davis  &  Son  (Tex.  Civ.  App.)  929. 

IV.  ACTIONS. 

(A)  RlKht  of  Action  and  Defenaea. 

Liability  of  partner  for  slanderous  statement 
by  co-partner,  see  Partnership,  {  153. 


(D)   Da 

S  114.  When  words  spoken  are  slanderous 
per  se  because  imputing  a  crime  or  tending  to 
injuriously  affect  complainant  in  his  business, 
trade,  or  calling,  he  is  entitled  to  at  least  nom- 
inal damages,  if  the  speaking  is  not  privileged, 
and  the  imputation  conveyed  Is  false. — Mayo  v. 
Goldman  (Tex.  Civ.  App.)  449. 

i  118.  In  an  action  for  slander,  plaintiff  held 
not  entitled  to  damages  because  of  his  loss  of 
employment  in  the  company  of  which  defendant 
was  manager.— Mayo  v.  Goldman  (Tex.  Civ. 
App.)  449. 

(E!)  Trial,  Jndgrnent,  and  Revleir. 

8  123.  In  libel,  a  peremptory  instruction  for 
defendant  held  proper,  in  view  of  the  evidence. 
—Wheless  v.  W.  Y.  Davis  &  Son  (Tex.  Civ. 
App.)  929. 

{  124.  In  an  action  for  slander,  where  there 
was  no  evidence  tending  to  show  that  the  words 
as  charged  were  used  jocularly  or  otherwisa' 
innocently,  and  were  not  intended  to  convey  the 
imputation  claimed  for  them,  tlie  court  should 
in  charging  the  jury  have  assumed  that  tfap 
words,  if  spoken  at  all,  were  spoken  malicious- 
ly.—Mayo  V.  Goldman  (Tex.  Civ.  App.)  449. 

VI.   CRIMINAI.   RESPONSIBUJTT. 

(A)  Oflenaea. 

t  148.  In  a  prosecution  for  criminal  libel,  de- 
fendant held  to  have  the  right  to  inquire,  of  a 
third  i>er8on,  as  to  his  knowledge  of  the  unfit- 
ness and  incompetency  of  an  officer,  and  to  ask 
the  assistance  of  the  third  person  in  procuring 
the  impeachment  of  the  officer. — Yancey  v.  CSom- 
monwealth  (Ky.)  123. 

8  148.  In  a  prosecation  for  criminal  libel,  de- 
fendant, who  had  circulated  a  petition  for  Im- 
peachment, as  provided  by  Ky.  St.  1909,  f  21T2 
(Russell's  St.  I  172),  held  to  be  acting  within 
the  scope  of  his  duty  as  an  officer  and  good  cit- 
izen.— Yancey  v.  Commonwealth  (Ky.)   123. 
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I  148.  The  right  conferred  by  Ky.  St.  1909, 
{  2172  (Russell's  St.  S  172),  to  file  the  affidavits 
of  other  persons  in  proceedings  for  the  imj>eacb- 
ment  of  an  officer  necessarily  carries  with  it  the 
right  to  make  reasonable  and  proper  inqniiy  to 
obtain   them. — Yancey  v.  Commonwealth   (Ky.) 

i  148.  An  impeachment  proceeding  is  a  judi- 
cial proceeding,  and  petitions  affidavits,  or  pleas 
which  may  properly  be  used  therein  are,  as  to 
their  statements  of  fact,  as  much  privileged  as 
other  writings  or  pleadinss  prepared  for  use  or 
filed  in  the  course  of  ordinary  litigation. — Yan- 
cey T.  Commonwealth  (Ky.)  123. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  Intoxica- 
ting Liquors,  §§  61-71. 

Z.  FOR  OCCUPATIONS  AND  PRIVI- 
I.E6ES. 

Non-payment  of  franchise  tax  as  affecting  right 
of  corporation  to  defend  action  against  it,  see 
Corporations,  i  499. 

H.  IK  RESPECT  OF  REAI.  FROP- 
ERTT. 

Distinguished  from  covenants  running  with 
land,  see  Covenants,  |  70. 

LIENS. 

IsRoes  involving  as  affecting  jurisdiction  of  par- 
ticular courts,  see  Courts,  §  124. 

Particular  claiiea  of  lien*. 
See  Mechanics'  Liens. 
For  levee  taxes,  see  Levees,  §  27. 
Of  bank  on  deposit,  see  Banks  and  Banking,  | 

136. 
Of  bank   on  special  deposit,  see  Banks  and 

Banking,  §  153.  „^ 

Of  purchaser  at  tax  sale,  see  Taxation,  g  827. 
Pledge,  see  Pledges. 
Vendor's  lien  on   lands  sold,  see  Vendor  and 

Purchaser,  §i  252-299. 

I  15.  One  having  a  lien  on  property,  which 
18  converted  by  another  with  notice  of  the  lien, 
mav  have  his  lien  fixed  on  the  proceeds. — Beebe 
Stave  Co.  v.  Austin  (Ark.)  482. 

LIFE  ESTATES. 

See  Dower. 

S  11.  A  tenant  for  life  or  years  may  not 
commit  waste  thereon. — Cherokee  Const.  Co.  v. 
Harris  (Ark.)  485. 

§  12.  It  is  waste  for  a  tenant  for  life  or 
years  to  open  lands  to  search  for  new  mines, 
but,  where  there  are  mines  opened  when  he 
takes  the  estate,  it  is  not  waste  to  continue  to 
work  them.— Cherokee  Const.  Co.  v.  Harris 
(Ark.)  485, 

LIFE  INSURANCE 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 
Laches,  see  E>iuity,  §  87. 

Pariicvlar  actions  or  proceedings. 
See  Quieting  Title,  §  29. 

Criminal  prosecution,  see  Criminal  Law,  g  157. 
On  special  tax  bill,  see  Municipal  Corporations, 

{564. 
Probate  proceedings,  see  Wills,  J  260. 


To  establish  charge  against  devisee  or  legatee, 

see  Wills,  §  872. 
To  reform   deed,  see   Beformation  of  Instm- 

ments,  |  32. 

I.  STATITTES  OF  I.IHITATION. 

(A)  Katare,  Tslldlty,  and  Conatraetlon  la 

General. 

§  5.  Statutes  of  limitations,  being  enacted  to 
protect  litigants  from  the  infirmities  of  memory 
as  well  as  to  end  litigation,  are  based  upon 
sound  public  policy,  and  should  be  construed, 
so  as  to  effectuate  the  legislative  intent. — But- 
ter V.  Ca^others  (Mo.)  1056. 

%  11.  Limitations  run  against  a  county,  and 
in  favor  of  one  in  adverse  possession  of  its 
swamp  lands.— Nail  v.  Conover  (Mo.)  1039. 

(B)  LUnltatlons   Applicable  to   Farttcnlar 

Actions. 

fi  28.  An  action  to  enforce  an  undertaking  to 
support  and  care  for  a  minor  assumed  by  one 
accepting  property  under  a  will  held  to  be  gov- 
erned by  the  five-year  limitation  of  Ky.  St.  S 
2515  (Russell's  St.  §  224),  as  to  contracU  not 
in  writing.- Low  v.  Ramsey  (Ky.)  107. 

g  39.  An  equitable  action  to  correct  mistakes 
fti  field  notes  In  deeds  to  a  party's  predecessors 
in  title  would  be  barred  by  four  years'  limita- 
tions under  Rev.  St.  1895,  art.  3358.— William 
Cariisle  &  Co.  v.  King  (Tex.  Civ.  App.)  581. 

n.  OOMPUTATIOir   OF  PERIOD   OF 
IiIMITATION. 

(A)  Aoernal  of  RiKht  of  Action  or  De- 
fense. 

{  44.  Limitations  with  which  adult  heirs 
must  sue  for  the  possession  of  the  homestead 
held  not  to  begin  to  run  until  the  minor  heir 
has  reached  full  age. — Smith  v.  Scott  (Ark.)  501. 

§  47.  An  action  on  a  vendor's  covenant  to 
convey  a  fee-simple  title  held  not  barred  by  10 
.vears'  limitation. — Pineland  Mfg.  Co.  v.  Guard- 
ian Trust  Co.  (Mo.  App.)  1133. 

{  55.  The  rule  that,  where  an  injury  to  real 
estate  results  from  the  construction  of  a  per- 
manent structure,  the  cause  of  action  accrues  on 
the  completion  of  the  structure,  held  not  appli- 
cable to  an  action  for  damages  to  land  from 
the  overflow  of  a  stream,  the  channel  of  which 
was  changed  by  the  construction  of  a  railroad. 
—Illinois  Cent.  E.  Co.  v.  Haynes  (Ky.)  210. 

(C)  Peraonal   Dtsabllltlea    and   Frlvlleges. 

§  72.  Where  an  infant  was  entitled  under  a 
will  to  support  and  maintenance  by  a  devisee 
till  she  reached  the  age  of  15,  her  cause  of  ac- 
tion thereunder  to  enforce  a  lien  on  the  land 
first  accrued  when  the  devisee  failed  to  furnish 
her  support,  and  her  full  cause  of  action  was 
perfected  when  she  reached  that  age. — Low  v. 
Ramsey  (Ky.)  167. 

§  72.  In  view  of  Ky.  St.  g  2525  (Russell's  St. 
g  191),  held,  that  one  who  was  an  infant  when 
a  right  of  action  accrued  had  the  same  length 
of  time  to  sue  after  becoming  of  age  that  she 
would  have  had  had  she  been  of  age  when  the 
cause  of  action  accrued. — Low  v.  Ramsey  (Ky.) 
167. 

g  73.  Under  Rev.  St  1890,  gg  4202,  42C3, 
42a5,  4267  (Ann.  St.  1906,  pp.  2335.  2338, 
2342),  held,  that  heirs  of  a  married  woman, 
to  whom  a  right  of  action  to  recover  an  in- 
terest in  land  accrued  May  12,  1808,  could 
bring  the  action  within  10  years  thereafter,  and 
were  not  bound  to  bring  it  within  three  years 
after  her  death  on  July  28,  1898.— Rutter  v. 
Carothers  (Mo.)  1056. 

g  78.  Tacking  or  cumulating  disabilities  un- 
der the  statute  of  limitations  is  not  allowable. — 
Rutter  V.  Carothers  (Mo.)  1056. 


For  ca-^es  in  Dec.  Dig.  &  Amer.  Digs.  1907  to  date  ft  Indexes  see  same  topic  *  section  (i)  NUMBSiR 


Digitized  by 


Google 


1224 


122  SOUTHWESTERN  REPORTER. 


<F)  Inopasee.  Mistake,  Trnst,  Fraad,  and 
CoBcealment  of  Canae  of  Action. 

{  103.  If  a  person  held  title  to  land  in  trust 
for  a  county,  his  possession  would  not  be  ad- 
verse, 80  as  to  start  the  statute  of  limitations, 
until  there  was  a  repudiation  of  the  trust- 
Bell  County  y.  Felts  ^ex.  Ciy.  App.)  209. 

(H)  Commencement  of  Aetlon  or  Other 
Proceeding. 

§  127.  An  amended  complaint  in  ejectment 
filed  after  running  of  limitations  held  not  to 
change  the  cause  of  action. — Smith  v.  Scott 
(Ark.)  501. 

m.  ACKNOWXiEDGMENT,   MEW 

PROMISE.   AND   PART 

PAYMENT. 

S  143.  Where,  at  the  time  land  is  conveyed, 
there  is  an  existing  vendor's  lien  against  the 
land,  the  grantor  cannot,  after  the  conveyance, 
by  his  acts  and  declarations,  stop  the  running  of 
limitations  against  such  lien;  the  grantee  not 
having  assumed  such  debt  and  having  no  knowl- 
edge of  it— Benedict  t.  Griffith  (Ark.)  479. 

f  li>5.  Part  payment  made  by  an  agent  of 
the  debtor  tolls  the  statute  of  limitations  as 
effectually  as  payment  by  the  debtor.— McAbe* 
V.  Wiley  (Ark.)  623. 

IV.  OPERATIOir  AND   EFFECT  OF 

BAR  BT  UMITATION. 

I  167.  A  lien  on  land  for  purchase  money 
expires  when  the  debt  is  barred  by  limitations. 
—Benedict  v.  Griffith  (Ark.)  479. 

V.  PI.EADINO.  EVIDENCE.  TBIAI., 

AND  REVIEW. 

{  180.  A  defendant  may  take  advantage  of 
limitations  by  demnrrer,  when  the  face  of  the 

Sptition  shows  the  bar  to  be  complete.— Pineland 
Ifs.   Co.  T.  Guardian  Trust  Co.   (Mo.  App.) 
1133. 

SI  180.  182.  Tlie  statute  of  limitations  mast 
be  pleaded,  unless  the  petition  shows  not  only  a 
sufficient  lapse  of  time,  but  nonexistence  of  any 
ground  of  avoidance;  but  when  the  petition 
shows  that  the  action  is  barred,  and  that  plain- 
tiff is  not  within  any  exception  in  the  statute, 
the  question  may  be  raised  by  demurrer. — Low 
V.  Ramsey  (Ky.)  167. 

i  195.  The  burden  was  upon  one  claiming 
land  by  adverse  possession  against  a  married 
woman  under  a  deed  from  her  husband  to  show 
that  the  period  within  which  she  could  have 
asserted  her  rights  to  prevent  the  running  of 
limitations  after  her  husband's  death  had  elaps- 
ed.—Kidd  V.  Bell  (Ky.)  232. 

{  197.  Proof  of  payment  on  an  indebtedness 
so  as  to  toll  the  statute  of  limitations  may  be 
shown  by  direct  or  circumstantial  evidence,  the 
fact  of  payment  tolling  the  statute,  and  not 
its  indorsement  on  the  evidence  of  indebtedness, 
and  the  debtor's  admission  of  a  payment,  he 
being  the  only  witness  at  trial  to  deny  payment, 
is  proof  of  the  strongest  kind. — McAbee  y.  Wi- 
ley (Ark.)  623.       . 

i  197.  In  an  action  on  a  note  on  which  was 
indorsed  a  partial  payment  made  within  the 
period  of  limitations,  in  which  defendant  plead- 
ed limitations  and  denied  making  the  payment, 
evidence  held  to  sustain  a  finding  that  defend- 
ant made  the  payment  as  of  the  date  of  the  in- 
dorsement, so  as  to  justify  a  verdict  for  plain- 
tiff.—McAbee  y.  Wiley  (Ark.)  623. 

LIMITATION  OF  LIABILITY. 

For  negligence  in  transmission  of  telegram,  see 

Telegraphs  and  Telephones,  H  M. 
Of  carrier,  see  Carriers,  §§  149'^163. 


LIQUOR  SELLING. 

See  Intoxicating  Laqnora. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abate- 
ment, see  Abatement  and  Revival,  {  13. 

{  24.  The  doctrine  of  Us  pendens  applies  to 
purchasers  or  others  acquiring  title  from  a  par- 
ty to  a  pending  action,  and  generally  does  not 
apply  to  strangers  to  the  suit- McDonald  v. 
Rankin  (Ark.)  88. 

§  26.  The  provisions  of  the  betterment  act 
Kirby's  Dig.  g|  2754-2757).  granting  to  a  bona 
fide  possessor  of  land  of  ano&er  a  recovery  for 
the  value  of  the  improvements  made  thereon. 
held  based  from  public  policy,  and  not  to  be  sub- 
ordinated to  the  doctrine  of  lis  pendens. — Mc- 
Donald r.  Rankin  (Ark.)  88. 

LISTS. 

Of  land  delinquent,  see  Taxation,  |  630. 

LIVERY  STABLE  KEEPERS. 

f  12.  In  an  action  against  a  hirer  of  a  liv- 
ery team  for  negligently  overdriving  the  team, 
the  failure  to  charge  on  the  issue  of  contribu- 
tory negligence  held  erroneous.— Edwards  v. 
Adams   (Tex.    Civ.   App.)   898. 

§  12.  The  jury,  in  an  action  against  a  hirer 
of  a  livery  team  for  overdriving,  held  require<l 
to  determine  whether  plaintiff  acted  as  a  man 
of  ordinary  prudence  would  have  acted  under 
similar  circumstances.- Edwards  v.  Adsjns  (Tex. 
Civ.  App.)  80a 

LIVE  STOCK. 

Carrisge  of,  see  Carriers,  U  228,  229. 
Injuries  from  operation  of  railroads,  see  Rail- 
roads, gi  411-44& 

LOCAL  ACTIONS. 

See  Courts,  {  7. 

LOCAL  LAWS. 

See  Statutes,  {  93. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxicating- 
Liquors,  {g  33,  40. 

LOCATION. 

Of  street  railroad,  see  Street  Railroads,  f  20. 

LOGS  AND  LOGGING. 

Cutting  timber  as  a  trespass,  liability  of  vendor 
for  acts  of  vendee,  see  Trespass,  g  30. 

Motion  to  make  pleading  more  definite  and  cer- 
tain in  action  for  cutting  timber,  see  Pleading. 
g  387. 

Restraining  cutting  and  remoral  of  timber,  see 
Injunction,  gg  6^  118. 

{  3.  One  purchasing  timber  from  a  grantee 
of  land  held  a  bona  fide  purchaser,  and  not 
subject  to  the  vendor's  lien. — Beebe  Stave  Co. 
V.  Austin  (Ark.)  482. 

g  3.  Where  a  purchaser  of  standing  timber 
without  notice  of  a  lien  on  the  land  executed 
negotiable  notes  for  the  price  which  the  vendor 
accepted  as  payment,  and  then  transferred  them 
to  an  innocent  person,  the  purchaser  made  full 
payment,  and  was  a  bona  fide  purchaser,  and 
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acquired  the  timber  bont^t  freed  from  the  lien. 
— Beebe  Stave  Co.  t.  Austin  (Ark.)  482. 

§  3.  Where  defendant  paid  the  purchase 
price  of  timber  under  a  yalid  contract  to  pur- 
chase, and  entered  upon  the  land  by  permis- 
sion and  cut  the  timber,  he  was  its  equitable 
owner,  so  that  it  was  immaterial  whether  the 
a^pnt  executing  the  timtier  deed  had  authority 
to  do  so. — Davis  &  Rhea  v.  Spann  (Arlt.)  495. 

I  3.  A  deed  of  timl>er  held  not  to  be  based 
on  any  consideration,  and  vendor  was  entitled 
to  cancellation  and  judgment  for  timber  cut— 
Risner  r.  Dunn  (Ky.)  203. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  i$  101-129. 

MAIL 

Carrying  mail  as  affecting  status  of  railroad, 

see  Street  Railroads,  S  2. 
Mailing  deposition,  see  Depositions,  t<  2,  77. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE 

See  Malicious  Mischief. 

Element  of  liability  for  slander,  see  Libel  and 
Slander,  |  5. 

MALICIOUS  MISCHIEF. 

{  1.  In  a  prosecution  for  injuries  to  the 
building  of  another,  in  violation  of  Shannon's 
Code,  i  649G,  subd.  1,  possession  only  need  be 
proved.— Deadericlt  v.  State  (Tenn.)  975. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment 

II.  WANT  OF  FBOBABI.E  GATTSE. 

{  19.  The  issue,  in  an  action  for  malicious 
prosecution,  stated.— Lindsay  v.  Bates  (Mo.) 
682. 

V.  ACTIOirS. 

Hearsay  evidence,  see  X>idence,  g  317. 

{  56.  In  an  action  for  malicious  prosecution, 
the  burden  is  on  plaintiff  to  establish  his  case. 
— Lindsay  v.  Bates  (Mo.)  682. 

S  58.  Evidence,  in  an  action  for  malicious 
prosecution,  held  irrelevant- Lindsay  v.  Bates 
(Mo.)  682. 

S  59.  Evidence,  in  an  action  for  malicious 
prosecution,  held  admissible.— Lindsay  v.  Bates 
(Mo.)  682. 

{  64.  Evidence,  in  an  action  for  malicious 
prosecution,  held  sufficient  to  sustain  a  verdict 
for  defendant— Lindsay  v.  Bates  (Mo.)  682. 

g  71.  Evidence,  in  an  action  for  malicious 
prosecution,  held  sufficient  to  make  the  question 
of  whether  defendant  had  reasonable  ground  for 
believing  that  plaintiff  committed  the  offense, 
for  which  he  was  prosecuted,  one  for  the  jury. — 
Lindsay  t.  Bates  (Mo.)  682. 

{  72.  Instructions,  in  an  action  for  malicious 
prosecution,  held  not  conflicting,  and  not  unfa- 
vorable to  plaintiff. — Lindsay  v.  Bates  (Mo.)  682. 


MALICIOUS  TRESPASS. 

See  Trespaas,  {$  78,  84. 

MANDAMUS. 

I.   NATTTRE  Aim   OKOUITDS  IN  OEN- 
ERAI.. 

g  3.  The  remedy  of  a  stockholder,  denied  per- 
mission to  inspect  the  corporate  lx>oks,  held  to 
be  by  mandamus,  and  not  by  mandatory  injunc- 
tion.—Brown  V.  Crystal  Ice  Co.  (Tenn.)  84. 

g  S.  The  remedy  by  mandatory  injunction  to 
compel  a  corporation  to  permit  a  stockholder  to 
inspect  the  corporate  books  held  not  concurrent 
with  the  remedy  by  mandamus,  notwithstanding 
the  act  of  1877  (Acts  1877.  p.  119,  c.  97)  giv- 
ing the  chancery  court  jurisdiction  of  cases  at 
law.— Brown  v.  Crystal  Ice  Co.  (Tenn.)  84. 

H.   SUBJECTS  AND  PITBPOSES   OF 
BEUEF. 

(B)  Acta   and   Froceedlnar"   of   Public   On- 
cers and  Bamrda  and  Mnnlclpalltlea. 

i  76.  Under  Acts  29th  Leg.  1905,  p.  285,  c. 
124,  g  89,  the  appointment  of  a  census  trustee 
by  the  county  superintendent  of  public  instruc- 
tion is  a  ministerial  duty,  which  may  be  en- 
forced by  mandamus. — Crow  v.  Fails  (Tex.  Civ. 
App.)  933. 

§  79.  The  duties  under  Rev.  St  1895,  art 
8993c,  added  by  Laws  1897,  p.  211,  c.  146.  g  1, 
of  a  county  commissioners'  court,  to  recognize 
a  common  school  district  and  accord  it  the  priv- 
ileges of  such  a  district,  held  ministerial,  which 
could  l>e  enforced  by  mandamus. — Crow  v.  Fails 
(Tex.  Civ.  App.)  933. 

III.  JURISDICTION,      PROCEEDINGS. 
AND   RELIEF. 

g  146.  Where,  in  mandamus,  objection  is 
made  on  the  ground  that  the  name  of  the  state 
is  not  used,  the  court  may  allow  an  amendment 
inserting  the  name  of  the  state. — Brown  v.  Crys- 
tal Ice  Co.  (Tenn.)  84. 

g  152.  One  to  whom  school  lands  were  award- 
ed after  the  award  thereof  to  relator  was  can- 
celed hisld  not  a  necessary  party  to  mandamus 
to  compel  the  commissioner  to  reinstate  the 
awafd  to  relator.— Byrne  v.  Robison  (Tex.)  256. 

g  159.  Where  in  mandamns  respondent 
waives  the  alternative  writ  and  demurs,  the 
petition  stands  as  and  for  such  writ.— State  ex 
rel.  School  Dist.  of  Memphis  v.  Gordon  (Mo.) 

1008. 

g  167.  In  mandamus  to  compel  a  connir  com- 
missioners' court  to  recognize  a  school  district, 
under  allegations  of  the  petition,  petitioners 
held  entitled  to  show  any  fact  which  made  void 
the  act  of  the  commissioners  in  changing  a  dis- 
trict, including  the  fact  that  the  cliange  was 
without  the  consent  of  the  majority  of  the 
legal  voters  thereof.— Crow  v.  Fails  (Tex.  Civ. 
App.)  933. 

_g  176.  In  mandamus  to  compel  a  county  com- 
missioners' court  to  recognize  a  school  district 
and  require  it  to  canvass  the  returns  and  de- 
clare the  result  of  an  election  for  school  trustee, 
the  judgment,  upon  decreeing  that  the  district 
was  legally  formed,  need  not  further  direct  the 
commissioners  to  perform  ministerial  duties  im- 
posed upon  them  by  statute  as  to  legal  school 
districts.— Oow  t.  Fails  (Tex.  Civ.  App.)  933. 

g  178.  In  mandamus  to  compel  the  county 
commissioners'  court  to  canvass  the  returns  of 
an  election  held  for  school  trustees,  and  declare 
the  result,  and,  upon  a  finding  that  no  election 
was  legally  held,  to  declare  a  vacancy  in  the 
board  of  trustees  and  require  the  country  super- 
intendent   to    fill    it,    the    decree,    by    declaring 
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{  187.  In  mandamus  to  compel  a  county 
commiasionera'  court  to  recognize  a  school  dis- 
trict and  require  it  to  canvass  the  returns  and 
declare  the  result  of  an  election  for  school  trus- 
tee held  therein,  any  error  in  the  decree  in  not 
directing  the  commissioners'  court  to  perform 
any  ministerial  duty,  upon  decreeing  that  the 
district  was  legally  formed,  was  not  prejudicial 
to  defendant.--Crow  v.  Fails  (Tex.  Civ.  App.) 
833. 

{  187.  In  mandamus  to  compel  the  county 
commissioners'  court  to  canvass  the  returns  of 
an  election  held  by  school  trustees,  and  declare 
the  result,  and,  upon  a  finding  that  no  election 
was  legally  held,  to  declare  a  vacancy  in  the 
board  of  trustees  and  required  it  to  be  filled, 
defendants  could  not  complain  that  the  judg- 
ment did  not  expressly  declare  that  the  elec- 
tion was  not  legally  held  upon  decreeing  that 
the  vacancy  existed  and  directing  that  it  be 
filled.-Crow  v.  Fails  (Tex.  Civ.  App.)  933. 

MANDATE. 

See  Mandamns. 

MANDATORY  INJUNCTION. 

Existence  of  remedy  by  as  ground  tor  denial  of 
mandamus,  see  Mandamus,  {  3. 

MANSLAUGHTER. 

See  Homicide. 

MARKET  VALUE 

Relevancy  of  evidence  as  to,  see  Evidence,  { 
113. 

MARRIAGE. 

See  Divorce;   Husband  and  Wife. 

Judicial  notice  as  to  age  at  which  persons  may 

legally  marry,  see  Oriminai  Law,  §  304. 
Validity  of  contract  to  aid  in  securing  husband, 

see  Contracts,  {  111. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

I.  THE  REUkTION. 

(B)  Statatorr  Reffvlatlon. 

{  14.  Acts  28th  Leg.  1003,  p.  178,  c.  112,  { 
1,  approved  April  3,  1903,  held  a  penal  statute, 
and  hence  will  not  be  construed  beyond  the  plain 
import  of  its  terms. — Beaumont  Traction  (3o.  v. 
State  (Tex.  Civ.  App.)  615,  618. 

i  14.  Acts  28th  Leg.  p.  178,  c.  112,  §  1,  ap- 
proved April  3,  1903,  requiring  electric  railways 
to  provide  appliances  to  protect  motormen  from 
the  weather,  held  valid  as  a  police  regulation  if 
otherwise  valid.— Beaumont  Traction  Co.  v.  State 
(Tex.  Civ.  App.)  615,  018. 

f  14.  Acts  28th  Leg.  p.  178,  c.  112.  U  1,  2, 
approved  April  3,  1903,  making  it  unlawful  to 
operate  electric  street  cars  without  providing 
screens,  and  providing  a  penalty  for  each  of- 
fense, held  so  uncertain  as  to  what  constituted 
an  offense  thereunder  that  it  cannot  be  enforced. 
—Beaumont  Traction  Co.  v.  State  (Tex.  Civ. 
App  1  615,  618. 


employes  payable  in  merchandise,  see  Bills 
and  Notes,  {  162. 

{  70.  Only  actual  notice  of  the  reductirai 
of  an  employe's  wages  by  a  general  reduction  of 
employes  wages,  given  directly  by  the  employer 
or  indirectly  through  other  employes,  would 
terminate  the  contract  of  employment,  and  there 
could  be  no  constructive  notice,  nor  was  the  em- 
ployi  bound  to  exercise  diligence  to  learn  of  a 
reduction. — Pennington  v.  Thompson  Bros.  Lum- 
ber Co.  (Tex  Civ.  App.)  923. 

8  70.  While  an  employe's  continuance  in  serv- 
ice after  full  knowleage  of  a  general  reducti<Ki 
of  wapres  would  show  an  acceptance  of  snch 
reduction,  knowledge  that  the  wages  of  other 
employes  had  been  reduced  held  not  necessarily 
notice  of  a  reduction  as  to  him.— Pennington  v. 
Thompson  Bros.  Lumber  Co.  (Tex,  Civ.  App.) 
923. 

{  79.  An  employer  issuing  checks  to  his 
employes  payable  only  in  merchandise  held  not 
liable  in  money  to  the  employ^  or  their  as- 
signee for  the  amount  of  the  check  unless  de- 
mand for  payment  in  merchandise  is  refused. 
— Attoyac  River  Lumber  Co.  v.  Payne  (Tex. 
Civ.  App.)  27& 

J  80.  In  an  employe's  action  for  the  difference 
between  bis  original  salary  and  the  amount 
which  the  employer  claimed  was  his  salary 
after  it  had  been  reduced  by  a  general  notice 
of  reduction  of  wages,  a  requested  charge  held 
misleading. — Pennington  v.  Thompson  Bros. 
Lumber  Co.  (Tex.  Civ.  App.)  023. 

§  80.  In  an  employe's  action  for  the  differ- 
ence between  his  original  salary  and  the  amount 
which  the  employer  claimed  was  his  salary  aft- 
er it  bad  been  reduced  b^  a  general  notice  of 
reduction  of  wages,  certain  testimony  held  in- 
admissible under  the  issues. — Pennington  t. 
Thompson  Bros.  Lumber  Co.  (Te^c.  Civ.  App.) 
923. 

{  80.  In  an  employe's  action  for  the  differ- 
ence between  bis  original  salary  and  the  amount 
which  the  employer  claimed  was  his  salary  aft- 
er it  had  been  reduced  by  giving  notice  to  em- 
ployes of  a  general  reduction  in  wages,  testi- 
mony by  defendant's  manager  of  a  notice  of  re- 
duction of  wages  j^iven  at  a  meeting  of  em- 
ployes held  admissible. — Pennington  v.  Thomp- 
son Bros.  Lun^r  Co.  (Tex.  Civ.  App.)  923. 

f  83.  Where  a  railroad  had  incurred  a  penal- 
ty for  failure  to  promptly  pay  wages  due  dis- 
charged employes  under  Kirby's  Dig.  {  6&I9. 
amended  by  Acts  1005,  p.  537,  a  tender  of  the 
wages  due  with  interest  without  the  accrued 
penalty  was  sufficient  to  stop  the  accumula- 
tion of  the  penalty.— St.  Lonis,  I.  M.  &  S.  R, 
Co.  V.  Bryant  (Ark.)  996. 

S  83.  A  tender  of  wages  and  interest  due  dis- 
charged railroad  employes  without  accrued  pen- 
alty held  not  to  bar  the  employes'  rights  to  re- 
cover the  penalty  so  accrued  under  Kirby's  Dig. 
S  6G49,  amended  by  Acts  1905,  p.  iU?.— St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Bryant  (Ark.)  996. 

S  83.  A  tender  of  wages  sued  for  to  the  jus- 
tice of  the  peace  before  whom  the  action  was 
pending  held  not  sufficient  to  stop  the  penalty 
imposed  by  Kirby's  Dig.  |  6649,  amended  by 
Acts  1905,  p.  537.— St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Bryant  (Ark.)  996. 

{  83.  "Further  employment"  offered  to  dis- 
charged railroad  employes  in  order  to  constitute 
a  defense  to  a  penalty  imposed  by  Kirby's  Dig. 
§  6649,  amended  by  Acts  1905,  p.  537,  must  be 
employment  of  the  same  class  and  kind  and  in 
the  same  locality  in  which  the  wages  sned  for 
were  earned.— St.  Louis,  I.  M.  &  S.  B.  Co.  v. 
Bryant  (Ark.)  996. 
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XH.  MASTER'S    I.IABII.ITT    FOR    IIT- 
JTTRIXS  TO   SERVANT. 

(A)  Natare  mnd  Bxtent  la  Oeaeral. 

Expert  testimony  in  action  for  negligence  in 

regard  to   furnishing  medical  attention,   see 

Evidence,  f  556, 
Hearsay  evidence  in  action  for  negligence  in 

regard  to  furnishing  medical   attention,  see 

Evidence,  I  317. 
Release  after  accrual  of  liability,  see  Release, 

li  16,  17,  55. 

{92.  In  a  suit  against  a  railroad  for  negli- 
gence in  providing  an  injured  employ^  with 
medical  attention,  the  duty  of  defendant  in  re- 
spect to  sending  plaintiff  to  the  place  where 
the  company's  nearest  local  surgeon  resided 
stated.— Missouri,  K.  &  T.  Ry.  Co,  of  Texas  v. 
Graves  (Tex.  Civ.  App.)  458. 

(B)  Tools,   Machinery,  AppUane«s,  and 
'  Flacea  for  'Work. 

Power  of  state  to  make  regulations  relative  to 
bloclcing  switches,  etc.,  as  dependent  on  non- 
exercise  of  i»ower  by  Congress,  see  Commerce, 

Rei^ilations  as  to  blocking  switches,  etc.,  va- 
lidity as  dependent  on  due  process  of  law,  see 
Constitutional  Law,  {  301. 

{S  101,  102.  A  master  held  not  bound  to  fur- 
nish absolutely  safe  appliances,  but  only  to  ex- 
ercise reasonable  care  to  furnish  such  applian- 
ces as  are  suitable  for  the  purposes  for  which 
they  are  intended,  and  to  exercise  ordinary  care 
to  see  that  they  are  kept  in  such  condition. — 
Arkansas  Smokeless  Coal  Co.  v.  Pippins  (Ark.) 
113. 

S{  101,  102.  "Suitable  appliance"  defined.— 
Shohoney  v.  Qnincy,  O.  &  K.  G  Ry.  Co.  (Mo.) 
1025. 

S  103.  It  is  an  absolute  duty  of  a  master  to 
furnish  his  employ^  a  reasonably  safe  place  in 
which  to  work.— Rnglish  v.  Roberts,  Johnson  & 
lUnd  Shoe  Co.  (Mo.  App.)  747. 

S  103.  Where  the  master  intrusts  to  another 
a  duty  which  he  cannot  delegate,  and  such  other 
neglects  the  same,  and  a  servant  is  injured,  the 
master  is  liable. — Knglish  v.  Roberts,  Johnson 
&  Rand  Shoe  Co.  (Mo.  App.)  747. 

S  103.  Right  of  master  to  delegate  his  duties 
to  servants  determined. — English  v.  Roiierts, 
Johnson  &  Rand  Shoe  Co.  (Mo.  App.)  747. 

8  107.  The  master  held  bound  to  make  a 
ditch  reasonably  safe  by  shoring  the  walls;  such 
precaution  being  possible  at  slight  expense,  and 
the  danger  from  working  without  it  not  being 
obvious. — City  of  Owensboro  v.  Gabbert  (Ky.) 
178. 

8  109.  Iiiability  of  a  master  who  negligently 
furnishes  his  servant  with  a  mule  of  such  a  vi- 
cious nature  that  the  servant  is  liable  to  be  in- 
jured by  it  stated.— Arkansas  Smokeless  Coal 
Co.  V.  Pippins  (Ark.)  113. 

8  110.  A  railroad  held  not  liable  for  injuries 
to  a  servant  in  performing  certain  switching 
operations  with  a  road  engine,  for  failure  to 
provide  a  switch  engine.— Shohoney  v.  Quincy, 
O.  &  K.  C.  Ry.  Co.  (Mo.)  1025. 

8  113.  A  railroad  is  liable  for  injuries  occa- 
sioned by  its  neglect  in  maintaining  obstruction 
near  track.— Louisville  &  N.  R.  Co.  v.  Hahn-'s 
Adm'r  (Ky.)  142. 

8  118.  In  an  action  by  a  servant  for  person- 
al injuries  from  bein^  kicked  by  a  mule  off  a 
coal  car  and  between  it  and  the  walls  of  a  pas- 
sageway of  a  coal  mine,  the  employer  held  not 
negligent  in  the  construction  of  the  passageway. 
—Arkansas  Smokeless  Coal  Co.  v.  Pippins  (Ark.) 
113. 

8  124.  A  master's  duty  to  provide  reasonably 
safe  machinery  and  appliances  requires  the  mak- 


ing of  a  reasonable  inspection. — St  Louis,  L  M. 
&  S.  Ry.  Co.  V.  Reed  (Ark.)  645. 

8  120.  In  an  action  for  injuries  to  a  switch- 
man, the  equipment  of  the  engine  with  a  Leeds 
instead  of  a  Tower  coupler  held  not  the  proxi- 
mate cause  of  the  accident. — Shohoney  v.  Quin- 
cy, O.  &  K.  C.  Ry.  Co.  (Mo.)  1025. 

8  129.  Where  the  mud  on  a  rail  was  a  con- 
curring cause  with  the  defective  condition  of 
the  wheel  and  axle  of  a  motor  car  and  of  ex- 
cessive speed  of  the  car  in  producing  its  dej 
railment,  injuring  a  servant,  the  presence  of  tlie 
mud  on  the  rail  did  not  defeat  an  action  for 
the  inju]^.— Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Street  (Tex.  Civ.  App.)  270. 

8  129.  In  an  action  for  injuries  to  a  serv- 
ant, the  master's  failure  to  warn  plaintiff  held 
not  the  proximate  cause  of  the  accident. — Bra- 
zos Oil  &  Light  Co.  V.  Crawford  (Tex.  Civ. 
App.)  916. 

(C)  Metbods  of  'Work,  Rales,  and  Orders. 

8  137.  A  railroad  held  not  to  owe  to  a  watch- 
man employed  to  keep  trespassers  on  the  track 
from  being  injured  by  trains  the  duty  of  regu- 
lating the  speed  of  its  trains. — Wickham's  Adm'r 
V.  Louisville  &  N.  R.  Co.  (Ky.)  164. 

8  137.  Where  an  engine  was  detached  from 
a  train  of  camp  cars,  containing  a  repair  crew, 
at  an  intermeoiate  station,  the  ringing  of  the 
bell  held  a  sufficient  warning  of  its  return  to 
recouple  to  the  occupants  of  the  cars. — Chesa- 
peake &  O.  Ry.  Co.  V.  Nash  (Ky.)  509. 

8  139.  Proximate  cause  of  the  death  of  a 
switchman  engaged  as  brakeman  on  a  loaded 
coal  car  held  the  negligence  of  fellow  servants. 
— Pratt  V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
1125. 

8  139.  In  a  servant's  action  for  injuries  sus- 
tained while  removing  the  nipple  on  the  bottom 
of  an  oil  tank  car  by  the  oil  rushing  out  into 
his  eyes,  negligence  of  plaintiff's  foreman  in  di- 
recting that  the  nipple  be  removed  without  hav- 
ing closed  the  valve  inside  the  tank  held  to  have 
caused  plaintiff's  injury. — Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Sanchez  (Tex.  Civ.  App.)  44. 

8  149.  An  order  to  an  .employ^  to  hurry  up 
the  work  held  not  negligence. — English  v.  Rob- 
erts, Johnson  &  Rand  Shoe  Co.  {Jao.  App.)  747. 

8  149.  Liability  of  master  for  orders  in  the 
prosecution  of  the  work  determined. — English  v. 
Roberts,  Johnson  &  Rand  Shoe  C!o.  (Mo.  App.) 
747. 

8  149.  If  defendant  knew  of  the  danger  in 
sending  an  employ^  under  an  oil  tank  car  to  un- 
screw the  nipple  of  the  pipe  when  the  valve  was 
open,  so  as  to  permit  the  oil  to  rush  out  when 
the  nipple  was  removed,  but  the  servant  did  not 
know  of  the  danger  and  could  not  discover  it, 
defendant  would  be  liable  for  resulting  injuries. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  y.  Sanchez 
(Tex.  Civ.  App.)  44. 

(D)  'Warning  and  Inatraetlns  Servant. 

8  153.  In  an  action  for  injuries  to  a  minor 
servant,  defendant  held  negligent  in  failing  to 
instruct  plaintiff  as  to  the  proper  method  of 
cleaning  a  machine,  and  of  not  warning  him  of 
the  danger  of  cleaning  it  while  in  motion. — 
Texas  &  N.  O.  R.  Co.  v.  Plummer  (Tex.  Civ. 
App.)  942. 

8  158.  Plaintiff's  injury  held  to  have  proxi- 
mately resulted  from  defendant's  negligence  in 
failing  to  instruct  him  as  to  the  proper  method 
of  cleaning  a  machine,  and  in  failing  to  warn 
him  of  the  danger  of  cleaning  it  while  in  mo- 
tion.—Texas  &  N.  O.  R.  Co.  T.  Plummer  (Tex. 
Civ.  App.)  942. 

(B)  Pelloir  Serrants. 

8  168.  Reasonable  care  in  the  selection  of 
persons  fit  to  perform  the  master's  duty  of  in- 
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S  177.  Where  the  undisputed  evidence  show- 
ed that  a  servant  was  injured  by  negligence  of 
a  fellow  servant,  there  could  be  no  recovery 
from  the  master.— Keliance  Textile  &  Dye 
Works  Co.  V.  Williams  (Ky.)  207. 

§  179.  The  court  must  give  to  the  fellow  serv- 
ant statute  such  an  interpretation  as  will  best 
?fford  emplo^^s,  working  in  dangerous  posi- 
ions,  protection.— Pratt  v.  Missouri  Pac.  Ry. 
Co.  (Mo.  App.)  1125. 

i  180.  Rev.  St.  1899,  S  2864,  as  amended 
by  Laws  1003,  p.  133  (Am.  St.  1906,  p.  1637), 
held  to  cover  the  operation  of  trains  and  cars 
at  terminal  yards.— Pratt  v.  Missouri  Pac.  Ry. 
Co.  (Mo.  App.)  1125. 

{  188.  Where  an  employ^  is  injured  through 
the  negligence  of  a  superior  servant,  a  ground  of 
action  against  the  master  is  prima  facie  shown. 
—English  V.  Roberts,  Johnson  &  Rand  Shoe  Co. 
(Mo.  App.)  747. 

§  188.  It  is  the  character  of  the  act  complain- 
ed of,  and  not  the  rank  of  the  servant,  which 
determines  the  master's  liability  for  the  acts  of 
a  servant  occupying  the  dual  capacity  of  fellow 
and  also  superior  servant. — English  v.  Roberts, 
Johnson  &  Rand  Shoe  Co.  (Mo.  App.)  747. 

{  190.  A  master  is  liable  for  injuries  to  a 
servant  whether  the  negligent  act  was. done  by 
a  superior  servant  or  by  another  under  his  or- 
ders.—John  Diebold  &  Sons  v.  Wollbom  (Ky.) 
212. 

S  190.  When  a  foreman  temporarily  takes  a 
place  vacant  by  the  absence  of  a  laborer  un- 
der him,  he  does  not  surrender  a  superior's  du- 
ties and  obligations;  but  the  master  will  be  re- 
sponsible for  his  negligence  resultiug  in  injury 
to  a  subordinate  employ^ — John  Diebold  &  Sons 
V.  Wollbom  (Ky.)  212. 

8  190.  The  act  of  one  occupying  the  dual  ca- 
pacity of  superior  and  fellow  servant  in  pre- 
mnturely  starting  a  machine  at  which  both  he 
and  plaintiff  worked,  resulting  in  plaintiff's  in- 
jury, was  in  the  capacity  of  fellow  servant,  for 
which  the  master  is  not  liable.— English  v.  Rob- 
erts, Johnson  &  Rand  Shoe  Co.  (Mo.  App.)  747. 

§  190.  A  servant  injured  by  the  acts  of  an- 
other occupying  the  dual  capacity  of  superior 
and  fellow  servant  cannot  recover  against  the 
master  without  showing  that  the  Injury  resulted 
from  an  act  in  the  exercise  of  the  authority  of 
the  master,  distinct  from  any  manual  act  in 
the  common  employment. — English  v.  Roberts, 
Johnson  &  Rand  Shoe  Co.  (Mo.  App.)  747. 

g  190.  Where  an  employ^  is  injured  through 
the  negligence  of  a  superior  servant  in  exercis- 
ing the  authority  of  the  master  by  negligently 
directing  the  performance  of  a  dangerous  task, 
the  master  is  prima  facie  liable  for  the  injury. — 
English  V.  Roberts,  Johnson  &  Rand  Shoe  Co. 
(Mo.  App.)  747. 

t  191.  A  servant  is  entitled  to  recover  against 
the  master  for  injuries  caused  by  the  negligence 
of  a  colaborer  engaged  in  a  different  line  of 
work.— Broadway  Coal  Mining  Co.  v.  Davis 
(Ky.)  228. 

i  197.  An  engineer  in  charge  of  a  derrick 
engine  used  to  hoist  stones  for  the  walls  of  a 
building  and  a  stone  mason  charged  with  the 
duty  of  receiving  and  placing  them  in  position 
are  fellow  servants;  but  the  rule  does  not  ap- 
ply when  the  foreman  acts  in  the  engineer's 
place  in  his  temporary  absence.— John  Diebold 
&  Sons  V,  Wollbom  (Ky.)  212. 

§  201.  A  railroad  brakeman  held  entitled  to 
recover  for  injuries  sustained  by  the  railroad 
company's  negligence,  though  the  negligence  of 
bis  fellow  servants  concurred  in  producing  the 


the  master  for  injuries  caused  by  the  gross  neg- 
ligence of  a  superior  servant. — Broadway  Coal 
Mining  Co.  v.  Davis  (Ky.)  228. 

(P)  Rlaks  Assomed  by  Servant. 

{  203.  A  servant  does  not  assume  risks  cre- 
ated by  the  negligence  of  his  master.— Pratt  ▼. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  112.}. 

i  205u  Rule  as  to  assumption  of  risks  by 
servants,  stated. — Warren's  Adm'r  v.  Jeunesse 
(Ky.)  862. 

{  205.  In  a  servant's  action  for  injuries  sns- 
tained  while  removing  the  nipple  from  the  bot- 
tom of  an  oil  tank  car,  by  the  oil  rushing  into 
his  eyes,  by  reason  of  the  valve  inside  the  tank 
not  having  been  closed,  plaintiff  held  not  to  hare 
assumed  the  risk  of  injury  from  such  cause. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sanchez  (Tex. 
Civ.  App.)  44.  . 

§  210.  A  trainman  knowing  of  obstruction 
maintained  by  the  railroad  near  track  does  not 
assume  the  risk. — Louisville  &  N.  R.  Co.  t. 
Hahn's  Adm'r  (Ky.)  142. 

i  216.  Where  two  employes  are  working  to- 
gether in  the  i>erformance  of  a  common  task,  and 
the  inferior  servant  is  injured  by  the  negligence 
of  the  superior  in  the  performance  of  an  act  inci- 
dent to  the  common  employment,  the  master  is 
not  liable  as  the  risk  ordinarily  incident  to  the 
employment  was  assumed.— English  v.  Roberts, 
Johnson  &  Rand  Shoe  Co.  (Mo.  App.)  747. 

i  217.  Where  a  master  negligently  furnishes 
his  servant  with  a  mule  of  such  a  vicious  na- 
ture that  the  servant  is  liable  to  be  injured  by 
it,  the  master  will  not  be  liable,  if  the  servant 
knew  that  the  animal  was  dangerous,  but  con- 
tinued to  use  it. — Arkansas  Smokeless  Coal  Co. 
V.  Pippins  (Ark.)  113. 

f  217.    A  railroad  brakeman  held  not  to  hare 

assumed  the  risk  as  a  matter  of  law  of  the  dan- 
ger of  injuries  from  a  collision  between  a  train 
on  which  he  was  riding  and  certain  ballast  cars 
permitted  to  run  onto  the  main  track  because 
of  the  railroad's  failure  to  provide  a  derailer  or 
other  safety  device. — St.  Louis,  L  M.  &  S.  Ry. 
Co.  V.  Corman  (Ark.)  116. 

S  218.  A  minor  servant  does  not  assume  the 
risk  unless  he  not  only  knows  the  danger,  but 
is  aware  of  its  extent,  and  haa  sufficient  dis- 
cretion to  comprehend  the  risk. — Texas  &  N. 
O.  R.  Co.  v.  Plummer  (Tex.  Civ.  App.)  942. 

S  218.  The  rule  relating  to  a  minor  serv- 
ant's assumption  of  risk  is  not  affected  by  the 
fact  that  the  contract  of  employment  was  made 
by  his  parents. — Texas  &  N.  O.  R.  Co.  v.  Plum- 
mer (Tex.  Civ.  App.)  942. 

§  219.  A  ditch,  which  a  servant  was  digging 
when  the  sides  caved  and  injured  him,  neld 
not  such  an  obviously  dangerous  place  of  work 
that  one  of  common  understanding  would  not 
have  continued  to  work  therein. — City  of  Owens- 
boro  V.  Gabbert  (Ky.)  17& 

§  222.  The  master,  b^  directing  plaintiff  to 
work  in  a  ditch  after  his  attention  was  caUed 
to  its  dangerous  condition  and  the  necessity  of 
bracing  it,  held  liable  for  injuries  caused  by 
its  caving,  even  if  the  place  was  such  that 
plaintiff  created  the  danger  in  working,  so  that 
the  rule  as  to  a  safe  place  of  work  would  not 
apply.— City  of  Owensboro   v.   Gabbert   (Kj.) 

i  222.  The  rule  as  to  a  servant's  assump- 
tion of  risk  of  injury  from  working  in  an  un- 
safe place  when  he  continues  to  work  under  the 
master's  direction,  stated. — City  of  Owensboro 
V.  Gabbert  (Ky.)  17a 
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I  226.    A  servant  assumes  the  risk  of  all  dan- 

f;ers  incident  to  the  service,  bnt  not  those  aris- 
ng  from  his  employer's  negligence  of  which  he 
has  no  knowledge.— St.  Louis,  I.  M.  &  S.  By. 
Co.  V.  Corman  (Ark.)  116. 

<0)  CoBtrlbntory    NeKltvence    of    Servant. 

Laws  depriving  railroad  companies  of  defense 
of  contributory  negligence  in  actions  for  in- 
juries caused  by  unblocked  switchea,  etc.,  as 
denial  of  due  process  of  law,  see  Constitution- 
al Law,  i  301. 

§  231.  Where  plaintiff  notified  his  superior 
that  a  coal  car  was  o£E  .the  track,  and  the  lat- 
ter bronglit  a  Rang  and  replaced  it  on  the  track, 
and  plaintiff  left  the  car  before  it  was  chocked, 
plaintiff  could  assume  that  the  car  was  securely 
•chocked. — Broadway  Coal  Mining  Co.  v.  Da- 
vis (Ky.)  228. 

I  231.  In  a  servant's  action  for  injuries  sus- 
teined  while  removing  the  nipple  from  the  bot- 
tom of  an  oil  tank  car,  by  the  oil  rushing  into 
his  eyes,  by  reason  of  the  valve  inside  the  tank 
not  having  been  closed,  plaintiff  held  not  guilty 
■of  contributory  negligence.— Galveston,  H.  &  a. 
A.  By.  Co.  V.  Sanchez  (Tex.  Civ.  App.)  44. 

§  236.  A  watchman  suddenly  stepping  with- 
out looking  from  a  place  of  safety  before  an  ap- 
proaching train,  which  he  knew  was  due,  held 
guilty  of  negligence  as  a  matter  of  law. — Wick- 
ham's  Adm'r  t.  Louisville  &  N.  B.  Co.  (Ky.) 
154.  ' 

S  236.  A  servant  held  precluded  by  his  neg- 
lect from  recovering  for  injuries  received. — Tros- 
per  V.  East  Jellico  Coal  Co.  (Ky.)  205. 

S  236.  Rule  applicable  to  stationary  struct- 
ures at  the  side  of  railroad  tracks  or  overhead 
bridges  held  not  applicable  to  a  low  cross-beam 
in  a  mine. — Trosper  t.  East  Jellico  Coal  Co. 
(Ky.)  205. 

J  236.  A  teamster,  injured  by  being  caught 
between  a  load  of  lumber  and  the  top  of  a 
shed,  held  negligent  though  he  was  assured  that 
he  could  pass  under  the  shed  with  safety. — Sla- 
gel  T.  Chas.  U.  Nold  Lumber  Co.  (Mo.  App.) 
321. 

§  236.  A  section  hand  injured  from  being 
struck  by  a  train  held  negligent  as  a  matter  of 
law. — Williamson  v.  Wabash  R.  Co.  (Mo.  App.) 
1113. 

I  248.  In  actions  for  injuries  to  section 
hands,  the  humanitarian  doctrine  held  not  ap- 
plicable until  the  engineer  is  made  aware  from 
the  appearance  of  the  section  hand  that  he  is  in 
real  peril. — Williamson  v.  Wabash  B.  Co.  (Mo. 
App.)  1113. 

(H)   Action*. 

Actions  for  wrongful  death,  see  Death,  $  47. 
Expert  testimony,  see  Evidence,  §  oHd. 
Expert  testimony  as  to  safety  of  appliances,  see 

Evidence,  |  513. 
Hearsay  evidence,  see  Evidence,  J  317. 
Competency  of   evidence   as   to   knowledge  of 

danger,  see  Evidence,  i  151. 
Penalty   recoverable   for  wrongful   death,   see 

Death,  i  78. 

S  262.  In  an  action  for  the  death  of  a  serv- 
ant, held  necessary  to  plead  the  defense  of  con- 
tributory negligence.— I^wis  v.  Texas  &  P.  By. 
Co.  (Tex.  Civ.  App.)  605. 

f  264.  In  a  servant's  action  for  injuries  by 
oil  spouting  from  the  bottom  of  a  tank  into 
plaintiff's  eyes,  when  he  removed  the  nipple 
from  the  pipe,  evidence  that  gravel  in  the  valve 
caused  the  oil  to  spout  upon  its  removal  held 
properly  refused  under  the  pleadings.— Galves- 
ton, H.  &  S.  A.  By.  Co.  v.  Sanchez  (Tex.  Civ. 
.App.)  44. 

I  264.  In  an  action  against  a  railroad  for 
death  of  a  locomotive  engineer,  certain  evidence 


held  admissible  under  the  pleadings. — Interna- 
tional ft  G.  N.  B.  Co.  y.  Bradt  (Tex.  Civ. 
App.)  59. 

$  265.  In  an  action  by  a  servant  for  person- 
al injuries,  the  burden  is  on  the  servant  to 
show  that  the  master  was  negligent. — Arkansas 
Smokeless  Coal  Co.  v.  Pippins  (Ark.)  113. 

i  265.  A  master's  negligence  in  failing  to 
provide  safe  machinery  may  be  shown  by  proof 
that  the  defect  was  discoverable  by  the  exercise 
of  reasonable  care,  so  that  the  master  was  ei- 
ther negligent  in  failing  to  discover  it  or  was 
negligent  in  failing  to  repair  it  after  discovery. 
—St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Beed  (Ark.) 
645. 

§  265.  Proof  that  the  death  of  deceased,  an 
engineer,  was  caused  by  a  displaced,  unlocked 
switch  held  to  make  out  a  prima  facie  case  of 
negligence  against  defendant  railroad.— Interna- 
tional &  G.  N.  B.  Ca  V.  Bradt  (Tex.  Civ. 
App.)  59. 

§  2C5.  A  master,  sued  for  the  negligent  death 
of  a  servant,  has  the  burden  of  proving  the 
knowledge  of  the  servant  of  the  conditions  on 
which  to  predicate  assumption  of  risk.— Lewis  v. 
Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.)  605. 

§  270.  In  an  action  for  death  of  a  servant 
alleged  to  have  been  caused  by  defective  instru- 
mentalities, including  an  engine,  testimony  of  a 
witness  that,  when  he  examined  the  engine 
months  afterwards,  it  was  sufficient,  was  inad- 
missible, where  be  could  not  say,  except  infer- 
entially,  that  the  engine  was  in  the  same  con- 
dition when  the  accident  happened. — Warren's 
Adm'r  v.  Jeunesse   (Ky.)   862. 

§  270.  In  an  action  for  death  of  a  servant 
from  alleged  insufficient  instrumentalities  cer- 
tain evidence  as  to  the  sufficiency  of  the  appli- 
ances held  competent. — ^Warren's  Adm'r  v.  Jeu- 
nesse (Ky.)  862. 

S  270.  Evidence  of  the  general  abandonment 
of  a  particular  appliance  is  Inadmissible,  un- 
less it  appears  that  it  was  abandoned  be- 
cause another  appliance  was  safer. — Shohoney 
V.  Quincy,  O.  &  K.  C.  By.  Co.  (Mo.)  1025. 

I  270.  In  an  action  at  common  law  for  in- 
juries to  a  switchman,  evidence  of  an  interstate 
commerce  inspector  that  all  railroads  are  do- 
ing away  with  the  Leeds  coupler  because  the 
law  makes  them  held  inadmissible. — Shohoney 
V.  Quincy,  O.  &  K.  C.  By.  Co.  (Mo.)  102.5. 

S  270.  In  a  suit  against  a  railroad  for  neg- 
ligence in  providing  an  injured  employ^  with 
medical  attention,  the  testimony  of  a  witness 
that  at  plaintiffs  request  he  notified  defendants' 
local  agent  of  the  injury  was  admissible.— Mis- 
souri, K.  &  T.  By.  Co.  of  Texas  v.  Graves  (Tex. 
Civ.  App.)  458. 

i  276^  In  an  action  for  the  death  of  a  loco- 
motive fireman,  evidence  held  to  support  a  find- 
ing that  decedent  was  struck  by  a  semaphore 
pole  maintained  so  close  to  the  track  as  to  au- 
thorize a  recovery.— Louisville  &  N.  B.  Co.  v. 
Ilahn's  Adm'r  (Ky.)  142. 

{  278.  Evidence  held  to  sustain  a  finding  that 
defendant  railroad  company  was  negligent  in 
falling  to  install  a  derailing  device  to  prevent 
the  escape  of  certain  cars  from  a  storage  track 
constructed  on  a  descending  grade. — St.  Louis, 
I.  M.  &  S.  By.  Co.  V.  Corman  (Ark.)  116. 

{  278.  In  an  action  for  injuries  to  a  servant 
by  the  breaking  of  the  crank  lever  of  a  railroad 
hand  car,  evidence  held  to  warrant  a  finding  that 
there  was  a  visible  defect  in  the  bar,  and  that 
defendant  was  negligent  in  failing  to  discover  it. 
—St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Beed  (Ark.) 
645. 

{  279.  In  a  coal  miner's  action  for  injuries 
by  being  run  over  by  a  coal  car  which  was 
chocked  under  the  direction  of  another  employ^ 
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as  entitled  an  injured  employ^  to  go  to  the  ju- 
ry.—Rippetoe  V.  Missouri,  K.  &  T.  By.  Co.  (Mo. 
App.)314. 

§,  286.  A  master's  negligence  in  failing  to  ex- 
ercise ordinary  care  in  discovering  or  repairing 
a  visible  defect  in  machinery  which  caused  an 
accident  is  for  the  jury.— St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Reed  (Ark.)  045. 

S  286.  In  a  switchman's  action  for  injuries 
caused  by  being  thrown  from  a  switch  engine 
cab,  whether  plaintiff  was  thrown  from  the 
engine  by  the  gross  negligence  of  the  engineer 
in  running  it  at  a  dangerous  speed  held  for  the 
jury.— Louisville  &  N.  R.  Co.  v.  Crutcher  (Ky.) 
191. 

§  286.  On  the  evidence,  whether  the  engineer 
signaled  approach  of  engine  and  cars  tempora- 
rily detached  to  be  recoupled  to  train  held  for 
the  jury.— Chesapeake  &  O.  Ry.  Co.  ▼.  Nash 
(Ky.)  509. 

{  286.  The  use  of  a  Leeds  coupler,  which 
did  not  comply  with  the  standard  prescribed  by 
the  safety  appliance  act  of  Congress  (Act  March 
2,  1893.  c.  196.  27  Stat.  531  [U.  S.  Comp.  St. 
1901,  p.  3174]),  did  not  constitute  negligence 
per  se,  unless  it  was  not  reasonably  safe. 
— Shohoney  v.  Quincy,  O.  &  K.  C  Ry.  Co. 
(Mo.)  102o. 

f  286.  In  an  action  for  injuries  to  a  switch- 
man, evidence  of  the  engineer's  negligence  in 
prematurely  running  his  engine  forward  after  a 
coupling  bad  failed  held  for  the  jury. — Shohoney 
V.  Quincy,  O.  &  K.  C.  Ry.  Co.  (Mo.)  1025. 

§  287.  Where  the  evidence  was  conflicting, 
the  question  of  negligence  held  for  the  jury. — 
International  &  G.  K.  R.  Co.  v.  Wynne  (Tex. 
Civ.  App.)  50. 

{  289.  Whether  a  locomotive  fireman  killed 
by  being  struck  by  a  semaphore  pole  near  the 
track  was  guilty  of  contributory  negligence  held 
for  the  jury.— Louisville  &  N.  R.  Co.  v.  Hahn's 
Adm'r  (Ky.)  142. 

I  289.  Railroad  employe  held  not  negligent 
as  matter  of  law  in  attempting  to  pass  from 
car  to  car  while  engine  was  uncoupled,  )n  the 
absence  of  warning  of  return  of  engine.— Ches- 
apeake &  O.  Ry.  Co.  V.  Nash  (Ky.)  509. 

§  289.  Whether  one  had  the  right  to  rely  on 
assurances  of  his  boss  as  to  the  safety  of  the 
roof  of  a  mine,  rather  than  on  the  warnings  of 
his  associates,  is  a  question  for  the  jniy. — Mc- 
Henry  Coal  Co.  v.  Phelps  (Ky.)  829. 

§  289.  In  an  action  for  injuries  to  a  section 
hand  struck  by  a  train,  held  that,  notwith- 
standing plaintiff's  negligence,  he  was  entitled 
to  go  to  the  jury  on  the  issue  of  last  clear 
chance  negligence. — Williamson  v.  Wabash  R. 
Co.  (Mo.  App.)  1113. 

§  289.  Whether  a  switchman,  killed  while  en- 
gaged as  a  brakeman  on  a  loaded  coal  car  in  a 
collision  with  another  car,  was  guilty  of  con- 
tributory ne^igence,  held  for  the  jury. — Pratt 
V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  1125. 

§  289.  The  selection  by  a  servant  of  the  more 
dangerous  of  two  or  more  ways  of  doing  a  given 
act  held  not  as  a  matter  of  law  to  constitute 
contributory  negligence. — Lewis  v.  Texas  &  P. 
Ry.  Co.  (Tex.  Civ.  App.)  605. 

I  291.  In  a  servant's  action  for  injuries  by 
oil  spouting  from  the  bottom  of  an  oil  tank  in- 
to his  eyes  because  the  valve  was  open  when  he 
removed  the  nipple  from  the  pipe,  allegations  of 
the  answer  held  to  authorize  an  instruction  that 
defendant  would  be  liable  if  the  spouting  oil  was 
a  latent  danger  known  to  defendant  but  not  to  I 


tion  by  experts  in  cast  iron. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Reed  (Ark.)  645. 

!  293.  In  a  switchman's  action  for  injuries 
by  being  thrown  from  a  switch  engine,  an  in- 
struction on  plaintiff's  right  to  recover  held 
not  sufficiently  concrete  as  to  plaintiff's  conten- 
tion, and  that  the  court  should  have  instructed 
as  stated.— Louisville  &  N.  R.  Co.  v.  Crutcher 
(Ky.)  191. 

§  293.  A  charge  held  not  erroneous  for  omit- 
ting to  predicate  liability  on  failure  to  scale 
the  roof  of  a  mine ;  no  precautions  having  been 
taken  to  make  it  safe. — McHenry  Coal  Co.  v. 
Phelps  (Ky.)  829. 

i  293.  In  an  action  for  death  of  a  servant,  a. 
certain  charge  held  not  objectionable. — War- 
ren's Adm'r  v.  Jeunesse  (Ky.)  862. 

§  293.  In  an  action  for  injuries  to  plaintiff, 
an  instruction  authorizing  consideration  of  the 
alleged  general  abandonment  of  the  Leeds  cou- 
pler, with  which  plaintiff  was  required  to  work 
at  the  time  of  the  injury,  in  determining  wheth- 
er or  not  it  was  sufficient,  held  erroneous.— 
Shohoney  v.  Quincy,  O.  &  K.  C.  Ry.  Co.  (Mo.) 
1025. 

I  293.  In  an  action  for  injuries  to  a  switch- 
man, an  instruction  that  if  the  Leeds  coupler 
had  been  generally  abandoned,  and  was  not 
reasonably  safe,  and  another  kind  was  safe  and 
easily  accessible,  it  was  defendant's  duty  to  dis- 
card the  Leeds  held  erroneous. — Shohoney  v. 
Quincy.  O.  &  K.  C.  Ry.  Co.  (Mo.)  1023. 

I  293.  In  an  action  against  a  railroad  for 
death  of  an  engineer  through  the  derailment  of 
his  engine  at  an  open  switch,  a  charge  that  neg- 
ligence of  a  servant  was  negligence  of  the  mas- 
ter held  proper  under  the  evidence.— Interna- 
tional &  G.  N.  R,  Co.  y.  Bradt  (Tex.  Civ. 
App.)  59. 

I  293.  In  a  suit  against  a  railroad  for  neg- 
ligence in  providing  an  injured  employ^  with 
medical  attention,  held,  that  it  was  error  to 
refuse  a  charge  exonerating  defendant  from 
liability  on  a  particular  state  of  facts. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Graves  (Tex. 
Civ.  App.)  45& 

i  294.  In  a  coal  miner's  action  for  injuries 
b^  a  coal  car  breaking  loose  and  running  over 
him  an  instruction  held  erroneous  as  authoriz- 
ing a  recovery  if  the  accident  was  caused  by 
the  negligence  of  a  fellow  servant  in  chocking 
the  car  under  orders  from  the  foreman. — Broad- 
way Coal  Mining  Co.  t.  Davis  (Ky.)  228. 

{  295.  In  a  switchman's  action  for  injuries 
by  being  thrown  from  a  switch  engine  cab, 
which  plaintiff  claimed  was  caused  by  the  en- 
gine swaying  violently  when  run  at  a  high 
speedy  an  instruction  on  assumed  risk  held  not 
sufficiently  concrete,  and  that  the  court  should 
have  instructed  as  stated. — Louisville  &  N.  R. 
Co.  y.  Crutcher  (Ky.)  191. 

{  295.  In  an  action  for  death  of  a  sen-ant,  a 
charge  held  misleading. — Warren's  Adm'r  v.  Jeu- 
nesse (Ky.)  862. 

§  295.  An  instruction  held  not  objectionable 
as  requiring  both  a  finding  of  assumed  risk  and 
contributory  negligence  to  prevent  a  recovery  by 
a  servant — Texas  &  N.  O.  R.  Co.  v.  Plummer 
(Tex.  Civ.  App.)  942. 

{  296.  In  a  switchman's  action  for  injuries 
by  bein^  thrown  from  a  switch  engine  cab,  an 
instruction  on  contributory  negligence  held  not 
sufficiently  concrete  to  present  the  issues,  and 
that  the  court  should  have  instructed  as  stated. 
—Louisville  &  N.  R.  Co.  v.  Crutcher   (Ky.)  191. 
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i  296.  A  charge  as  to  contributory  negligence 
on  the  part  of  one  injured  by  the  fall  of  the 
roof  of  a  mine  held  suihcient— McHenry  Coal 
Oo.  V.  Phelpg  (Ky.)  829. 

S  296.  An  instruction  held  not  objectionable 
as  requiring  t>oth  a  finding  of  assumed  risk  and 
contributory  negligence  to  prevent  a  recovery 
by  a  servant.— Texas  &  N.  0<  R.  Co.  v.  Plum- 
mer  (Tex.  Civ.   App.)  942. 

S  296.  An  instruction  for  injuries  to  a  minor 
held  not  objectionable  as  giving  an  incorrect 
statement  of  the  degree  of  care  required  of  him. 
—Texas  &  N.  O.  R.  Co*  v.  Plummer  (Tex.  Civ. 
App.)  942. 

IV.  UABIIiITIES   FOR  IKJUBIES   TO 

THIBD  PERSOMS. 

(A)  Aets  or  Omlsalona  of  Serrant. 

$  302.  An  act  held  not  within  the  scope  of 
a  servant's  authority,  so  as  to  make  the  master 
liable  therefor. — Corrigan  v.  Hunter  (Ky.)  131. 

8  302.  The  master,  though  a  corporation, 
held  to  have  authorized  an  assault  on  a  new 
employ^  by  old  employes  in  the  course  of  an 
"initiation,"  and  so  to  be  liable. — Medlin  Mil- 
ling Go.  T.  Boutwell  (Tex.  Civ.  App.)  442. 
« 
(O  Aetloaa. 

fi  330.  Evidence  held  not  to  show  ratification 
by  a  master  of  the  servant's  unauthorized  act 
—Corrigan  v.  Hunter  (Ky.)  131. 

I  330.  Where  an  engineer  was  charged  with 
negligently  operating  a  train,  proof  of  his  repu- 
tation as  being  a  careful  and  prudent  engineer 
held  inadmissible. — Adams  v.  International  &  G. 
N.  R.  Co.  (Tex.  Civ.  App.)  893. 

MATERIALITY. 

Of  evidence  in  civil  actions,  see  Evidence,  i 
143. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  SS  382-392. 

MAXIMS. 

Of  equity,  see  Equity,  i§  65,  66. 

MEASURE  OF  DAMAGES. 

See  Damages,  {{  10&-122. 

MECHANICS'  LIENS. 

IX.  RIGHT  TO   LIEN. 

CA)  Ifature  of  ImproTcmeBt. 

}  S2.  No  material  or  machinery  furnished  for 
use  in  a  factory  is  lienable  except  such  as  be- 
comes a  part  of  the  realty;— Banner  Iron  Works 

V.  j£tna  Iron  Works  (Mo.  App.)  762. 

{  32.  Iron  castings  furnished  to  a  tobacco 
company  held  not  to  be  material  or  machinery, 
within  Rev.  St.  1899,  §  4203  (Ann.  St.  1906,  p. 
2277),  giving  a  lien  to  a  person  furnishing  the 
same  for  a  building. — Banner  Iron  Works  v. 
.S:tna  Iron  Works  (Mo.  App.)  762. 

m.  PROCEEDIKOS  TO  PERFECT. 

{  139.  Use  of  ordinary  trade  abbreviations 
in  describing  materials  in  a  mechanic's  lien  ac- 
count held  to  satisfy  the  requirements  of  Rev. 
St.  1899,  g  4207  (Ann.  St.  1000,  p.  2290).— 
Wilson-Rfheis-Kolfes  Lumber  Co.  v.  Capron 
(Mo.  App.)  1085. 

Vn.  ENFORCEMENT. 

I  304.  A  contract  between  an  owner  of  prop- 
erty abutting  on  a  street  and  a  contractor  for 
the  construction  of  a  sidewalk  held  to  person- 


ally bind  the  owner  though  the  contractor  had 
a  lien,  under  Ky.  St.  i  2463  (Russell's  St.  | 
2383).— Dersch  v.  Miller  (Ky.)  177. 

MEMBERSHIP. 

In  mutual  benefit  insurance  association,  see 
Insurance,  g  694. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  Frauds, 
Statute  of,  i  116. 

MENTAL  CAPACITY. 

Of  insured  assigning  policy,  see  Insurance,  f 

212. 
Opinion  evidence,  see  Evidence,  {  471. 

MENTAL  SUFFERING. 

Element  of  damages  for  negligent  transmission 
of  telegram,  see  Telegraphs  and  Telephones, 
168. 

MERCHANDISE. 

Nonnegotiable   character   of   checks    issned^to 
employes  payable 
and  Notes,  i  102. 
ayment  of  wages 
and  Servant,  f  79. 

MERGER. 

Of  cause  of  aciJon  in  judgment,  see  Judgment, 
1570. 

MINES  AND  MINERALS. 

By   occupants   of   homestead,    as    waste,    see 

Homestead,  f  142. 
Mine  owners  and  operators  as  employers,  see 

Master  and  Servant,  §  118. 
Right  of  life  tenant  to  open  and  operate  mines, 

see  Life  Estates,  §  12. 


employes  payable  in  merchandise,  see  Bills 
and  Notes,  i  102. 
Payment  of  wages  in  merchandise,  see  Master 
|'7- 


MINORS. 


See  Infants. 


MISCEGENATION. 

Judicial  notice  of  invalidity  of  marriage  be- 
tween white  and  colored  persons,  see  Crim- 
inal Law,  S  304. 

MISREPRESENTATION. 

See  False  Pretenses ;   Fraud. 

MISTAKE. 

Adverse  possession  of  land  entered  by  mistake, 

see  Adverse  Possession,  §  65. 
In  release,  see  Release,  8  16. 
Parol  or  extrinsic  evidence,  see  Evidence,  |  433. 
Remedies,  see  Reformation  of  Instruments,  1 19. 

MITIGATION. 

Of  damages,  see  Damages,  g  62. 

MODIFICATION. 

Of  Judgment  or  order  on  appeal,  see  Appeal  and 
Error,  {  1151. 

MONEY  RECEIVED. 

Recovery  of  premiums  paid,  see  Insurance,  I 

198. 
Recovery  of  price  paid  for  goods,  see  Sales,  S 

397. 
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I  lo.  r^ersons  neia  lo  nave  losi  iiiie  lo  irusi 
deeds  and  notes,  so  that  they  could  not  maintain 
an  action  for  money  had  and  received  thereon. 
—Cooper  y.  Commonwealth  Trust  Co.  (Mo.  App.) 
701. 

MOOT  QUESTIONS. 

Determination  on  appeal,  see  Appeal  and  Error, 
t  19. 

MORTGAGES. 

By  or  to  hnsband  or  wife,  see  Hnsband  and 
Wife,  I  171. 

On  personal  property,  see  Chattel  Mortgages. 
On  separate  property  of  wife,  see  Husband  and 
Wife,  §  171. 

I.   REQUISITES   AND   VALIDITY. 

(A)    Nfitiire  and  E^niientlalH  of  Conveyance* 
a*    Security. 

Parol  or  extrinsic  evidence  contradicting  or 
varying  terms  of  instrument,  see  Evidence, 
8  4l9. 

8  16.  A  mortffage  Riven  to  secure  future  ad- 
vanops  hcJd  valid  and  a  lien  upon  the  mort- 
gaged property  for  advances  not  exoeedins  the 
amount  specified  in  the  mortgage,  though  the 
mortgage  on  its  face  purported  to  secure  an  in- 
debtedness already  accrued.— I'erkins  &  Man- 
ning Co.  V.  Drew  &  Landrum's  Assignee  (Ky.) 
52G. 

§  27.  A  deed  held  not  to  create  an  equitable 
mortgage  on  a  crop  raised  on  the  land. — Levy  v. 
McDonnell  (Ark.)  1002. 

VII.   PAYMENT     OK     PERFORMANCE 

OF    CONDITION,    RELEASE, 

AND    SATISFACTION. 

Mortgage  of  separate  property  of  married  wo- 
men for  debts  of  husband,  see  Husband  and 
Wife.  §  171. 

Personal  judgment  against  husband  as  consti- 
tuting release  of  mortgage  on  separate  prop- 
erty of  wife  for  debts  of  husband,  see  Hus- 
baud  and  Wife,  |  238. 

IX.   FORECLOSURE  BY  EXERCISE  OF 
POWER   OF   SALE. 

8  3G1.  Where  a  trust  deed  required  the  trus- 
tee to  sell  for  cash,  upon  foreclosure,  he  could 
not  give  credit  on  a  note  secured  by  a  senior 
trust  deed,  alleged  to  have  been  assumed  by 
the  mortgagor  in  his  trust  deed. — Jones  v.  Shep- 
ard  (Mo.  App.)  764. 

§  376.  A  defense  held  not  allowable  under 
the  allegations  of  an  answer  being  in  direct  op- 
position thereto.— Jones  v.  Shepard  (Mo.  App.) 
764. 

8  376.  If  a  lienee  under  junior  trust  deed 
had  assumed  a  senior  trust  deed,  and  there 
had  been  a  valid  sale  under  the  senior  trust 
deed,  and  the  note  secured  thereby  had  been  sat- 
isfied, tlie  holder  thereof  would  not  be  entitled 
to  the  surplus  of  the  proceeds  of  the  sale  under 
the  junior  trust  deed. — Jones  v.  Shepard  (Mo.) 
A  pp.  I    764. 

§  376.  Ordinarily  a  trustee  who  sells  prop- 
erly under  a  trust  di'cd  must  ascertain  the  meth- 
od of  dispo^^illg  of  the  jiroceeds  from  the  direc- 
tion of  the  trust  deed.  i>rovi(ling  they  are  not 
unlawful.— Jones   v.   Shepard   (Mo.   App.)    764. 

§  376.  Upon  a  foreclosure  sale  under  a  junior 
trust  deed  as  between  senior  lienors  and  the 
junior  mortgagor,  the  mortgagor  is  entitled  to 
the    surplus,     unless    he    had     reliucpiished     as 


ard  (Mo.  App.)  764. 

_  §  376.  If  a  mortgagor's  equity  of  redemp- 
tion is  transferred  in  invitum,  the  transferee 
will  step  into  his  shoes  in  respect  of  bis  right 
to  the  proceeds  at  a  foreclosure  sale.— Jones  t. 
Shepard  (Mo.  App.)  76*. 

f  376.  Foreclosure  of  a  senior  mortgage  JkeM 
not  to  transfer  the  equity  to  redeem  from  a 
junior  mortgage  to  the  purchaser  at  the  sale 
nnder  the  senior  mortgage. — Jones  ▼.  Sbepard 
(Mo.  App.)  764. 

8  376.    A  trustee  selling  land  nnder  a  trust 

deed,  held  not,  under  certain  circumstances.  ju=- 
tilied  in  turning  over  surplus  proceeds  as  .1 
credit  on  a  note,  in  violation  of  the  provisions 
of  his  trust  deed. — Jones  t.  Shepard  (Mo.  App.) 
764. 

X.   FORECLOSURE   BY   ACTION. 
(F)   PleadluK  and  Evidence. 

Waiver  of  answer,  see  Pleading,  8  409. 
(K)   Deilciency  and   Personal   LlahllltT-. 

8  559.  Under  Civ.  Code  Prac.  8  20,  an  as- 
signee of  a  note  and  mortgage  pending  a  suit 
to  enforce  the  mortgage  htld  entitled  to  a  per- 
sonal judgment  against  the  maker  and  his 
sureties. — Staples  v.  Shiver  (Ky.)  820. 

(D   DIapoBltlon    of  Proceeds   and    Snrplns. 

Pleading  inconsistent  defenses  in  action  to  re- 
cover surplus  proceeds,  see  Pleading,  i  03. 

MOTIONS. 

Relating  to  pleadings,  see  Pleading,  8S  350-3Gi. 

For  particular  purpose*  or  relief. 

Arrest  of  judgment  in  civil  actions,  see  Judg- 
ment, §  266. 

Change  of  venue  in  civil  actions,  see  Venue, 
§  6o. 

New  trial  in  civil  actions,  see  New  Trial.  8  117. 

New  trial  in  criminal  prosecutions,  see  Criminal 
Law,  §8  021-058. 

Presentation  of  objections  for  review,  see  Ap- 
l>pal  and  Error,  88  180-2.38. 

Striking  out  evidence,  see  Criminal  Law,  i  C9C: 
Trial,  §8  84-105. 

MULES. 

Liability  of  master  for  injury  to  servant  canse<l 
by  vicious  mule,  see  Xlaster  and  Servant,  i 
109. 

MUNICIPAL  CORPORATIONS. 

Sec  Cotiiities ;  Schools  and  School  Districts,  H 
11-111. 

■Exemption  of  property  from  taxation,  see  Tax- 
ation, §  217. 

Judicial  notice  of  population,  see  Kridence, 
§12. 

Mandamus,  see  Mandamus,  88  76,  79. 

Municipal  census,  see  Census,  §  9. 

Ordinances  relating  to  intoxicating  liquors,  see 
Intoxicating  Liquors. 

Street  railroads,  see  .Street  Railroads. 

Water  supply,  see  Waters  and  Water  (bourses, 
§§  ISS,  201. 

V.   OFFICERS.   AGENTS,   AND   EM. 

PLOY^S. 

(A)    Manlclpal   OOlcers  in   General. 

Jurisdiction  of  particular  courts  to  determine 
right  to  office,  see  Courts,  8  154. 


Topics,  divisions,  &  section  (;)  NUMBERS  in  this  Index,  &  Dec.  &  Amer.  Digs,  ft  Reportar  Indexes  s«r«« 


Ross  (Ky.)  161. 

8  162.  Ky.  St  I  2d47  (Russell's  St.  |  626), 
relating  to  bond  recorders  in  cities,  construed, 
and  held  to  import  that  the  bond  recorder  is  to 
receive  $4,000  a  year  and  $1,000  a  year  for  each 
deputy  actually  employed,  not  exceeding  two. — 
Commonwealth  t.  Ross  (Ky.)  161. 

<B)  Hamlolpml    Depmrtmemta    and    Oflleera 
Tbereot. 

g  177.  A  vacancy  in  the  police  and  fire  com- 
mission of  a  city  of  the  second  class  held,  un- 
der the  facts,  not  to  arise  so  as  to  authorize  the 
mayor  under  Ky.  St.  1909,  g  3137  (Russell's  St. 
I  1144),  to  fill  it  without  the  approval  of  the 
board  of  aldermen. — Ulrich  v.  Koustmer  (Ky.) 
857. 

g  105.  A  member  of  the  police  and  fire  com- 
mission of  a  city  of  the  second  class  It^ld,  under 
Ky.  St.  1900,  g  3137  (Russell's  St.  §  1144),  not 
to  hold  over  till  his  successor  is  appointed  and 
qualified  (sections  3118,  3126,  3143  [Russell's 
St.  U  1216,  1028,  1080]).— Ulrich  v.  Koustmer 
(Ky.)   857. 

Vn.  CONTRACTS  IK  OENERAI.. 

(  248.  The  doctrine  of  ratification,  as  applied 
to  the  acts  of  municipal  officers,  stated. — Gallup 
T.   Liberty  County  (Tex.  Civ.  App.)  291. 

S  252.  A  contract  of  a  city  to  supply  water 
held  terminable  at  will. — Sturgeon  v.  City  of 
Paris  (Tex.  Civ.  App.)  967. 

IX.  PUBUO  IMPROVEMEITTS. 

lA)  Power     to     Make     ImproTements     or 
Grant  Aid  Tberefor, 

S  284.  A  provision  in  a  street  improvement 
contract  requiring  the  contractor  to  proceed  on 
notice  from  the  city  engineer  held  not  objection- 
able as' a  delegation  of  legislative  power  to  the 
city  engineer.— Halsey  v.  Richardson  (Mo.  App.) 
S26. 

(B)   Preliminary     Prooeedlnsa    and    Ordi- 
nance* or  Resolntloas. 

S  304.  Failure  of  an  ordinance  to  specify  a 
time  within  which  a  public  improvement  should 
be  completed  Jicld  not  a  fatal  defect.— Halsey 
V.  Richardson  (Mo.  App.)  326. 

i  303.  A  form  of  contract  attached  to  plans 
and  specifications  for  a  street  improvement  held 
not  made  a  part  of  the  ordinance  by  reference 
therein  to  the  plans  and  specifications  for  in- 
formation respecting  details. — Ualsey  v.  Rich- 
ardson (Mo.  App.)  326. 

(C)  Contracts. 

§  362.  Whether  a  municipal  contractor  com- 
pleted his  contract  within  a  reasonable  time 
held  a  question  of  fact,  to  be  solved  by  the  trier 
of  fact  in  the  light  of  the  surrounding  circum- 
stances.—Halsey  V.  Richardson  (Mo.  App.)  326. 

S  364.  A  city  contractor  held  not  responsible 
for  delay  in  improving  a  street  caused  by  the 
city  engineer's  failure  to  set  grade  stakes  and 
because  of  a  street  railway  company's  failure  to 
replace  its  rails.— Halsey  v.  Richardson  (Mft 
App.)  326. 

(K)   Aaaeaameata  for  Beneflta,  and  Special 
Taxea. 

Bxistence  of  Hen  as  breach  of  covenant  against 
incumbrances,  see  Covenants,  J  96. 

S  414.  It  was  no  valid  objection  to  an  as- 
sessment for  a  street  improvement  that  it  in- 
cluded  payment   for   work    done    on    the    side- 


t  400.  unaer  st.  Liouis  uity  cnarter,  lots 
made  by  the  use  of  the  owner  into  one  lot  held 
required  to  be  assessed  for  a  public  improve- 
ment as  one  lot— Fruin  v.  Meredith  (Mo.  App.) 
1107. 

8  485.  Special  tax  bills,  if  regular  in  form, 
make  out  a  prima  facie  case  against  the  owner 
of  the  property.— Halsey  v.  Richardson  (Mo. 
App.)  326. 

g  485.  The  courts  could  not  invalidate  spe- 
cial tax  bills  on  doubtful  grounds. — Fruin  V. 
Meredith  (Mo.  App.)  HOT. 

{  483.  The  questions  whether  a  street  im- 
provement was  made  in  accordance  with  the 
contract  and  at  a  reasonable  price,  and  was  an 
improvement  enhancing  the  value  of  the  proper- 
ty assessed,  are  not  open  to  inquiry,  in  an  ao 
tion  on  special  tax  bills.- Fruin  v.  Meredith 
(Mo.  App.)  1107. 

(F)  Onforcement  of  Aaaeaamenta  and  Spe« 
clal  Taxea. 

g  558.  An  action  on  a  special  tax  bill  is  an 
action  at  law.— Fruin  v.  Meredith  (Mo.  App.) 
1107. 

g  564.  St  Louis  City  Charter,  art  6,  g  25, 
as  amended  in  1901  (Ann.  St.  1906,  p.  4863), 
held  not  to  bar  an  action  on  special  tax  bills 
payable  in  installments  in  two  years  after  the 
failure  to  pay  an  installment. — Fruin  v.  Mere- 
dith (Mo.  App.)  1107. 

g  567.  In  an  action  on  special  tax  bills,  the 
defense  that  one  tax  bill  should  have  been  is- 
sued held  available  under  the  general  denial. — 
Fruin  v.  Meredith  (Mo.  App.)  1107. 

g  568.  In  an  action  on  special  tax  bills  on 
distinct  lots,  defended  on  the  ground  that  the 
use  by  the  owner  had  made  the  lots  one  lot 
for  puriMses  of  assessment  evidence  held  to 
support  a  finding  that  th«  lots  remained  dis- 
tinct lots  for  assessment,  and  that  the  special 
tax  bills  were  valid.— Fruin  v.  Meredith  (Mo. 
App.)    1107. 

X.  POUCE  POWER  AND  REGUIA- 
TIONS. 

(A)  Delegation,    Bxtent,    and    Bzerclae    of 
Po^ver. 

g  605.  Rev.  St  1895,  arts.  419,  453,  460, 
held  to  authorize  a  city  council  to  abate  a  nui- 
sance unless  the  thing  complained  of  is  not  a 
nuisance  per  se.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
City  of  Helton  (Tex.  Civ.  App.)  413. 

3EI.  TTBE  AND  RE6TTI.ATIOK  OF  PUB- 

UC   PI.ACES.   PROPERTY, 

AND   WORKS. 

(A)   Streets  and  Other  Pnbllo   'Wara. 

g  697.  A  band  stand  in  the  street  held  to 
be  a  continuing  nuisance,  against  which  injunc- 
tion would  lie  after  its  completion. — Atterbury 
v.  West  (Mo.  App.)  1106. 

ZU.  TORTS. 

(A)  Kxerclae  of  Oovemmental  and  Corpo- 
rate Povrera  In  General. 

g  733.  The  law  in  exempting  a  municipality 
from  liability  for  defects  in  its  public  buildings 
used  for  governmental  purposes,  etc.,  held  to 
place  them  on  the  same  footing  with  the  state 
and  counties  thereof.— Schwalk's  Adm'r  v.  City 
of  Louisville  (Ky.)  860. 

g  733.  That  municipalities  are  liable  for  neg- 
ligence in  not  keeping  their  streets   in  repair 
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held  an  exception  to  the  general  rule  exempting 
manicipalitieg  from  liabilitr  for  negligence  in 
the  performance  of  governmental  duties. — 
Schwalk's  Adm'r  t.  City  of  Louisville  (Kv.) 
860. 

I  736.  A  city  acts  in  ita  individual,  and 
not  in  its  governmental  capacity,  in  disposing 
of  its  garbage,  and  is  liable  as  an  individual 
for  creating  a  nuisance  in  doing  so,  so  that 
it  would  be  liable  to  an  adjoining  owner,  ir- 
respective of  negligence,  where  it  established 
a  garbage  dump  on  its  own  land,  the  noxious 
odors  from  which  made  it  uncomfortable  and 
dangerous  to  reside  on  adjacent  land. — City  of 
Pans  V.  Jenkins  (Tex.  Civ.  App.)  411. 

IB)  Acts     or     Omisalona     of     OIBcera     or 
Aveata. 

f  747.  A  municipality  in  maintaining  a  city 
hall  held  performing  a  governmental  duty,  and 
not  liable  for  negligence  of  servants  perform- 
ing its  business  therein. — Schwalk's  Adm'r  T. 
City  of  Louisville  (ECy.)  860. 

fi  747.  Persons  employed  in  a  city  hall  in 
managing  and  conducting  the  affairs  of  the  mu- 
nicipality are  public  officers,  charged  with  the 
performance  of  public  duties,  so  that  the  doc- 
trine of  respondeat  superior  does  not  apply  to 
such  employments.— Schwalk's  Adm'r  t.  CSty  of 
Louisville  (Ky.)  860. 

(C)  Defects  or  ObatmetloBs  In  Streets  and 
Other  Pabllo  "WtiTm. 

I  769.  That  a  city  was  without  funds  to  con- 
struct sidewalks  held  no  defense  to  an  action 
for  injuries  from  falling  on  a  defective  side- 
walk.—City  of  Mayfield  v.  Hughley  (Ey.)  838. 

I  775.  A  dty  has  no  authority  to  incnmber 
one  of  its  streets  with  paving  material  to  be 
used  in  the  improvement  of  another  street. — City 
of  Louisville  t.  Tompkins  (Ky.)  174. 

$  788.  The  duty  of  a  municipality  to  keep  ita 
streets  and  sidewalkB  in  a  reasonably  safe  con- 
dition for  persons  traveling  thereon  extends  to 
cases  where  the  obstructions  or  unsafe  condi- 
tions of  the  street  is  brought  about  by  persons 
other  than  the  agents  of  the  city;  but  the 
party  seeking  to  recover  for  failure  to  perform 
that  duty  must  show  that  the  city  bad  knowl- 
edge of  the  defect,  or  might  have  had  knowl- 
edge thereof  by  the  use  of  reasonable  care. — 
City  of  Mayfield  v.  Hughley  (Ky.)  838. 

S  791.  In  an  action  for  injuries  from  falling 
over  an  obstruction  in  a  street,  the  city  held 
chargeable  with  notice  thereof.--City  of  May- 
field  r.  Hughley  (Ky.)  838. 

i  800.  The  negligence  of  a  city  in  maintain- 
ing a  defective  sidewalk  held  the  proximate 
cause  of  the  injury  to  a  pedestrian.— Snickles  v. 
City  of  St.  Joseph  (Mo.  App.)  1122. 

S  812.  Rev.  St.  1899,  $  5724  (Ann.  St  1906, 
p.  2909),  relating  to  notice  of  injury  on  a  de- 
fective sidewalk,  held  satisfied  where  the  no- 
tice given  will  enable  the  city  officers  to  locate 
the  defect  causing  the  injui7. — Snickles  v.  City 
of  St  Joseph  (Mo.  App.)  1122. 

§  812.  A  notice  of  injury  to  a  jiedestrian  on 
a  defective  sidewalk  h<;ld  sufficient  within  Rev. 
St.  1809,  {  5724  (Ann.  St  1906,  p.  2909).— 
Snickles  v.  City  of  St  Joseph  (Mo.  App.)  1122. 

I  821.  A  traveler's  failure  to  observe  an  ob- 
struction in  a  street  by  which  she  was  thrown 
from  her  wagon  and  injured  held  not  contribu- 
tory negligence  as  a  matter  of  law. — City  of 
Louisville  v.  Tompkins  (Ky.)  174. 

§  821.  A  city  held  to  impliedly  invite  a 
I>edestrian  to  use  a  sidewalk,  so  that  the  issue 
of  his  contributory  negligence  is  for  the  jury. — 
Snickles  v.  City  of  St.  Joseph  (Mo.  App.)  1122. 


(D)  Defects    or    Obstmetlena    In     Sewers, 
Drains,  and   IVater   CoarBe>. 

I  834.  Certain  evidence  held  insufficient  to 
show  that  defendant  city  bad  assumed  jurisdic- 
tion and  supervision  over  a  street  laid  out  over 
a  fill  in  a  stream,  so  as  to  render  it  liable  for 
damages  to  plaintiff's  property  resulting  from 
an  overflow  caused  by  the  fill.— Hedrick  ▼.  City 
of  St  Joseph  (Mo.  App.)  375. 

XHI.   FISCAI.  MAITAOEMEirr,    PTTB- 

UC  DEBT,   SEC1TBITIES,   AMD 

TAXATION. 

(A)  Power  to  Incur  Indebtedness  and  Ex> 
pendttnrea. 

Effect  of  nartial  invalidity  of  statute,  see  Stat- 
utes, {  64. 

I  871.  8p.  Laws  1905,  p.  87,  e.  6,  »  252,  held 
not  to  authorize  a  city,  in  construction  of  Const, 
art  3,  I  52,  to  grant  a  thing  of  value  to  an  in- 
dividual.—Stuiyeon  V.  City  of  Paris  (Tex.  Cir. 
App.)  867. 

MURDER. 

See  Homicide^ 

MUTUAL  BENEFIT  INSURANCE 

See  Insnrance,  {{  694-819. 

NAVIGABLE  WATERS. 

See  Waters  and  Watw  Courses. 

NEGLIGENCE. 

Causing  death,  see  Death,  {{  7-78. 

By  particular  clatte*  of  pertona. 

See  Carriers,  J8  98-105,  108-136,  149^-163, 
177,  280-321;  Municipal  Corporations,  il 
733-834 ;   Railroads.  |g  455-485. 

Employers,  see  Master  and  Servant,  §§  92-96. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  {{  27-73. 

(7omItttoii  or  lue  of  jMrttcwIor  species  of  prop- 
erty, works,  machinery,  or  other  instru- 
mentalities. 

See  Railroads,  {§  255-485;  Street  Railroads,  {{ 
68—117. 

I.   ACTS  OK  OMISSIONS  OONSTITirT- 
INO  NEOUGENCE. 

(A)  Personal  Conduct  in  General. 

i  3.  "Gross  negligence"  is  the  absence  of 
slight  care.— Louisville  &  N.  R.  Co.  v.  Smith 
(Ky.)806. 

n.  PKOZnCATE  CAirSE  OF  INJURT. 

_S  59.  Where  negligence  is  admitted  or  other- 
wise proved,  and  the  injuries  consequent  are 
immediate  and  flow  directly  from  the  negligent 
act  the  person  guilty  of  the  act  will  not  be  ex- 
cused because  the  particular  circumstances  are 
unusual  and  could  not  ordinarily  have  been 
foreseen.— Fusselman  ▼.  Wabash  R.  Co.  (Ma 
App.)  1137. 

ni.  OONTBIBTTTOBT  NEOUOENCE. 

Of  passengers,  see  Carriers,  H  331-348. 

Of  person  injured  at  railroad  crossing,  see  Rail- 
roads, i  327. 

Of  servant,  see  Master  and  Servant  SS  231-248, 
289,  296. 

IT.  ACTIONS. 

(B)  Bvldenoe. 

ConditiMt  of  machinery  causing  injnry  to  serv- 
ant, see  Master  and  Servant,  |  270. 
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f  121.  In  an  action  to  recover  for  personal 
injuries,  it  is  incuml>eDt  apon  plaintiff  to  show 
that  the  accident  directly  cansed  the  injury  com- 
plained of.— Epstein  v.  Pennsylvania  R.  Co. 
(Mo.  App.)  366. 

{  121.  An  accident,  from  an  act  of  such  a 
character  that  when  due  care  is  talcen  no  in- 
jury ordinarily  ensues,  will  be  presumed  to  be 
negligent.— Pratt  v.  Missouri  Pac.  Ky.  Co.  (Mo. 
App.)  1125. 

f  122.  Defendant,  pleading  the  issue  of  con- 
tributory negligence  as  a  defense,  has  the  bur- 
den of  proving  it.— Beaumont  Traction  Co.  v. 
Happ  (Tex.  Civ.  App.)  610. 

{  130.  An  objection  to  certain  testimony  held 
to  go  only  to  the  weight  of  the  evidence,  and 
not  to  its  competency.— Gulf,  C.  &  S.  P.  Ky. 
Oo.  T.  Fowler  (Tex.  Civ.  App.)  593. 

i  134.  In  an  action  to  recover  for  personal 
injuries  received  in  a  railroad  wreck,  evidence 
held  to  sustain  a  finding  that  plaintiff's  im- 
potent condition  dirertly  resulted  from  the  ac- 
cident—Epstein V.  Pennsylvania  R.  C!o.  (Mo. 
App.)  366. 

(C)  Trial,  JndKinent,  and  ReYleir. 

S  139.    Instructions  Md  not  objectionable  for 
failure  to  state  what  constitutes  negligence  or 
.  carelessness. — Rippetoe   v.   Missouri,   K.   &  T. 
Ry.  Co.  (Mo.  App.)  314. 

f  140.  An  instruction  authorizing  a  recovery 
if  the  jury  find  defendant's  negligence  "directly 
contribnted  to  cause"  the  injury  neld  erroneous, 
where  the  defense  of  contributorv  negligence  is 
in  the  case.— Batsch  v.  United  Bys.  Co.  of  St 
lioais  (Mo.  App.)  371. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  Criminal  Law,  SI  941- 

958. 
Ground  for  new  trial  In  civil  actions,  see  New 

Trial,  SI  102,  103. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  Limitation  of 
Actions,  S  143. 

NEWSPAPERS. 

Publication,  of  notice  of  local  option  election, 
see  Intoxicating  Liquors,  S  33. 

NEW  TRIAL 

In  criminal  prosecutions,  see  Criminal  Law,  SS 

921-958. 
In  proceeding  for  alimony,  see  Divorce,  S  239. 
Necessity  of  motion  for  purpose  of  review,  see 

Appeal  and  Error,  §§  2S1-302 ;  Criminal  Law, 

Remand  by  appellate  court  for  new  trial,  see 

Appeal  and  Error,  S  1195. 
Review  of  discretionary  rulings  in  motion  for, 

see  Appeal  and  Error,  S  979. 

n.  GROxrinDS. 

(O  Rallnivs  and  Inatrnetlons  at  Trial. 

S  41.  Admission  of  improper  evidence  may 
be  ground  for  a  new  trial,  though  the  court 
attempted  to  withdraw  it  by  instruction. — Haw- 
man  ▼.  McLean  (Mo.  App.)  1094. 

KF)  Verdict  or  FIndlnv"  Contrary  to  Law 
or  Evidence. 

S  66.  Where  a  case  has  been  decided  against 
the  ruling  of  the  trial  judge,  it  is  his  duty  to 


set  aside  the  verdict.— Shohoney  t.  Quincy,  O. 
&  K.  a  Ry.  Co.  (Mo.)  1025. 

I  71.  A  verdict  for  a  servant  shonld  not  b« 
set  aside  because  defendant's  evidence  tended  to 
show  contributory  negligence  and  assumption  of 
risk  ;  they  being  jury  questions. — Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Sanchez  (Tex.  Civ.  App.)  44. 

S  72.  On  conflicting  evidence,  the  court  could 
set  aside  the  verdict  as  contrary  to  the  weight 
of  evidence,  and  grant  a  new  trial. — Warner  v. 
Michel  (Mo.  App.)  338. 

(H)  NevrlT  Discovered  Bvldence. 

8  102.  Defendants  held  not  to  have  shown 
sufficient  diligence  to  entitle  them  to  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence.—Houston  Oil  Co.  of  Texas  v.  Kimball 
(Tex.)  533. 

i  108.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  which  is  immaterial. 
— Saxton  V.  Corbett  (Tex.  Civ.  App.)  76. 

m.  PROCEEDINGS  TO  PBOCTTRE 
NEW  TBIAI.. 

S  117.  Where  a  motion  for  a  new  trial  is 
filed  within  the  four  days  required  by  statute, 
an  amendment  thereto  filed  after  the  expiration 
of  such  time  is  a  nullity. — Fusselman  v,  Wa- 
bash R.  Oo.  (Mo.  App.)  1137. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOMINAL  DAMAGES. 

See  Damages,  S  9. 

NONSUIT. 

Before  trial,  see  Dismissal  and  Nonsuit 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

At  alfet^ting  particular  clauet  of  perions. 
See  Carriers,  |  103;  Master  and  Servant,  S  70; 

Municipal  Corporations,  §  812. 
Purchasers  of  land,  see  Vendor  and  Purchaser, 

Si  229-233. 

Of  particular  faott,  act»,  or  proceeding*  not 
judicial. 

Application  to  sell  property  of  ward,  see  Guard- 
ian and  Ward,  |  87. 

Defect  or  obstruction  in  city  street,  see  Munic- 
ipal Corporations,  8§  788-791. 

Delay  in  delivery  of  goods  shipped,  see  Car- 
riers, 8  105. 

Injury  to  person  on  city  street,  see  Municipal 
Corporations,  8  812. 

Local  option  election,  see  Intoxicating  Liquors, 
8  33. 

Reduction  of  wages  of  servant  see  Master  and 
Servant  S  70. 

Sale  of  goods  retaken  by  conditional  seller  on 
default  of  buyer,  see  Sales,  S  479. 

Of  particular  judicial  proceeding*. 
See  Lis  Pendens. 

Action  or  process,  see  Process,  |  96. 
Appeal,  see  Appeal  and  Error,  {  407. 

S  11.  Publication  of  a  notice  is  not  the  day 
it  is  set  up  in  type  and  printed,  but  the  day  it 
may  be  seen  and  read  by  the  public,  though  it 
need  not  reach  every  member  tliereof,  and  pub- 
lication will  date  from  tlie  day  the  public  be- 
gins to  receive  it  from  tlie  publisher.— State  ex 
rel.  Doran  v.  Johnson  County  Court  (Mo.  App.) 
316. 


For  caaas  In  Dec.  Dig.  ft  Amer.  Digs.  1807  to  date  *  Indexes  see  nam*  topic  *  section  (I)  NUMBBB 

Digitized  by ' 


/Google 


Police  power  ot  ci^  to  regulate,  see  Municipal 
Corporations,  }  605. 

X.     PRIVATE  KTTISANCES. 

(A)  Hatnre  of  Injury,  and  Unbillty  There- 

tor. 

§  3.  One  dumping  earbage  on  his  land,  the 
noxious  odors  from  which  make  it  uncomfort- 
able and  dangerous  to  reside  on  adjacent  land, 
would  be  liable  to  the  adjoining  owner  for  cre- 
ating and  maintaining  a  nuisance. — City  of 
Paris  v.  Jenkins  (Tex.  Civ.  App.)  411. 

(D)  Aetlona  for  Dantacea. 

{  50.  The  injury  resulting  to  plaintiff's  proi)- 
erty  by  the  creation  of  a  nuisance  by  a  city  by 
damping  garbage  held  under  the  pleading  and 
evidence  to  be  only  temporary,  so  that  the  meas- 
ure of  damages  was  the  depreciation  in  rental 
value  of  the  property,  and  not  its  depreciation 
in  market  value. — City  of  Paris  v.  Jenkins  (Tex. 
Civ.  App.)  411. 

H.  FUBLIO  NUISANCES. 

(B)  RlKbte  and  Remedies  of  Private  Per- 

aoan. 

{  72.  The  law  is  that  Injunction  by  individu- 
als will  not  lie  to  prevent  a  nuisance  when 
injury  is  common  to  flie  public;  but  it  does  not 
apply  when  plaintiffs'  injury  is  special,  and 
they  have  Suffered,  and  will  suffer,  damage  over 
and  above  injury  to  the  community  at  large. — 
Atterbnry  v.  West  (Mo.  App.)  1106. 

(O   Abatement  and  Injunction. 

{  84.  Whether' a  bridge  maintained  b^  a  rail- 
road over  its  tracks  for  a  public  road  is  a  nui- 
sance is  a  question  for  the  jury. — Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  City  of  Belton  (Tex.  Civ. 'App.) 
413. 

NUWC  PRO  TUNC. 

Amendment  of  order  approving  sale  of  property 
belonging  to  estate  of  decedent,  see  Executors 
and  Administrators,  $  375. 

OBJECTIONS. 

In  judicial  proceedings. 
Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  SI  lK>-238;    Criminal  Law,  S§  1033- 

1044. 
To  depositions,  see  Depositions,  |  107. 

OBLIGATION  OF  CONTRACTS. 

Laws  impairing,  see  Constitutional  Law,  §S  123, 
165. 

OBSTRUCTIONS. 

In  city  streets,  see  Municipal  Corporations,  § 
Of  easements,  see  Easements,  {  48. 

OFFER. 

Of  proof,  see  Trial,  {  56. 

Of  proof  at  trial,  see  Criminal  Law,  {  670. 

Proposals  for  contract,  see  Contracts,  %  22. 

OFFICERS. 

Authority  of  law  officers  to  take  and  use  photo- 
graphs of  persons  confined  in  jail  on  criminal 
charge,  see  Torts,  §  8. 

Embezzlement,  see  Embezzlement. 

Injunctions  affecting,  see  Injunction,  {  80. 

Mandamus,  see  Mandamus,  §§  76,  79. 

Quo  warranto,  see  Quo  Warranto. 


cans  omcers,  see  iMinKS  ana  uanking.  s  oi. 

Collectors  of  taxes,  see  Taxation,  S  ^5. 

Corporate  officers,  see  Corporations,  }$  349,  433. 

Court  officers,  see  Courts,  {  48. 

County  officers,  see  Counties,  §§  64,  85. 

Municipal  officers,  see  Municipal  Corporations. 
i§  162-195,  747.  k~         *-         — . 

School  officers,  see  Schools  and  School  Dis- 
tricts, {  46. 

State  officers,  see  States,  %  30. 

X.  APPOnfTHENT,      QUAI.IFICATION, 
AND  TENURE. 

(C)  EliarlblUtr    and    4uaIUlcattoa. 

Law  providing  for  examination  of  candidates 
for  office  ot  county  school  superintendent  by- 
state  board  as  delegation  of  legislative  power 
to  declare  qualifications,  see  Constitutional 
Law,  %  62. 

(G)  Reaiarnatlon,  Snspenalon,  or  Remo-ral. 

Effect  of  pardon  of  officer  for  crime  conviction 
of  which  carries  with  it  removal  from  office, 
see  Pardon,  §  9. 

Privileged  character  of  proceedings  for  impeach- 
ment, see  Libel  and  Slander,  $  148. 

n.  TITI.E  TO  AND  POSSESSION  OF 
OFFICE. 

I  82.  Equity  has  no  power  to  enjoin  public 
officers  from  assuming  their  functions,  even 
though  there  was  fraud  in  the  election. — Adcock 
r.  Houk  (Tenn.)  979. 

III.  RIGHTS,  POWERS.  DUTIES,  AND 
ilABIUTIES. 

Right  to  fix  salary  of  judge  after  election  to 
office  where  no  amount  of  salary  waa  0xed 
prior  to  election,  see  Judges,  i  22. 

OPEN  AND  CLOSE. 

Argument  at  trial,  see  Trial,  |  25k 

OPENING. 

Sale  of  nronerty  of  ward,  see  Guardian  and 


sale  of  prone: 
W^ard,  I  ife 


OPINION  EVIDENCE. 

itioi 
ftl  p 
478.  494. 


In  civil  actions,  see  Evidence,  SJ  471-556. 

In  criminal  prosecutions,  see  Criminal  Law,  {{ 


OPINIONS. 

Of  courts,  see  Courts,  t§  89-116. 

OPTIONS. 

To  purchase  land,  see  Vendor  and  Purchaser, 

ORDER  OF  PROOF. 

At  trial,  see  Trial,  {  60. 

ORDERS. 

Review  ot  appealable  orders,  see  Appeal  and 
Error. 

ORDINANCES. 

Municipal  ordinances,   see  Municipal  Corpora- 
tions, SS  304,  306,  605. 

OTHER  OFFENSES. 

Evidence  of,  see  Criminal  Law,  SS  369.  3T1. 
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OWNERSHIP. 

Admission  of,  see  Evidence,  t  220; 

PARDON. 

{  7.  A  judgment  of  conviction  held  not  to 
grant  a  parole. — Ex  parte  Cornwall  (Mo.)  666. 

i  9.  Under  Const  art.  3,  {  6,  a  Governor's 
pardon  of  a  justice  of  the  peace,  convicted  of 
oppression  in  office,  was  ineffective  to  restore 
tlie  office.— State  v.  Parks  (Teun.)  977. 

PARENT  AND  CHILD. 

See  Bastards;    Guardian  and  Ward;   Infants. 

Assignment  of  insurance  policy  by  parent  to 
child,  see  Insurance,  (  212. 

Custody  of  children  on  divorce,  see  Divorce,  SS 
298-312. 

Recovery  by  daughter  for  services  rendered  fa- 
ther, see  Work  and  Labor,  {  7. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  {|  387-460. 

PARTIES. 

Character  ground  of  jurisdiction,  see  Courts, 

i  300. 
Death   ground  for  abatement,   see   Abatement 

and   Revival,   §§   72-75. 
Interpleading,  see  Interpleader. 

In  particular  action*  or  proceeding*. 
See  Mandamus,  §§  146,  152. 
For  causing  death,  see  Death,  g  41. 
For  sale  of  land  belonging  to  wife  of  insane 
person,  see  Insane  Persons,  {  71. 

Judgment  and  relief  a*  to  partie*,  and  partie* 
affected  hy  judgment*  or  proceeding*  thereon. 

Persons  concluded  by  judgment,  see  Judgment, 
i  707. 

Revieui  a*  to  partie*,  and  partie*  to  proceeding* 
in  appellate  court*. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, I  334. 

Parties  entitled  to  allege  error  on  appeal,  see 
Appeal  and  Error,  f|  878,  882;  Criminal 
Law,  §  1137. 

To  conveyance*,  contract*,  or  other  tran*action*. 

See  Contracts,  {  22. 

To  note,  see  Bills  and  Notes,  i  120. 

III.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

J  40.  Where  a  claim  was  transferred  pend- 
ing suit  thereon,  the  transferee  might  come  in 
and  make  himself  a  party,  but  it  was  not  neces- 
sary, as  he  took  the  transfer  subject  to  the  re- 
sult of  the  litigation.— J.  T.  Stark  Grain  Co. 
V.  Harry  Bros.  Co.  (Tex.  Civ.  App.)  947. 

V.  DEFECTS,   OBJECTIONS,  AND 
AMENDMENT. 

Amendment  in  mandamus  proceedings  by  in- 
serting name  of  state,  see  Mandamus,  g  146. 

PARTITION. 

n.  ACTIONS  FOR  PARTITION. 

'A)  Rlffbt  of  Action  and  Defenaes. 

{  16.  A  party  to  a  suit  for  partition  need 
not  trace  bis  title  beyond  the  common  source 


f  63.  In  an  action  to  sell  land  claimed  to  be 
owned  jointly  with  defendant  in  which  the 
latter  cltumed  a  part  thereof  under  certain  ti- 
tle bonds,  weight  of  evidence  hdd  to  show  that 
no  title  bonds  were  ever  execute  to  him. — 
Kidd  T.  BeU  (Ky.)  232. 

PARTNERSHIP. 

Authority  to  engage  in  business  of  operating 
electric  railways,  see  Street  Railroads,  §  1. 

I.  THE  REI.ATION. 

(A)  Creation  and  Rcanlaltea. 

{  3.  A  surety  on  a  note  given  for  the  price 
of  corporate  stock  bought  by  the  maker  held 
not  a  partner  with  the  maker  in  the  transaction. 
— Wisegarver  v.   Xinger  (Tex.  Civ.  App.)  925. 

i  11.  An  agreement  between  land  brokers 
hdd  not  to  make  them  partners  so  as  to  render 
notice  to  one  of  defects  in  the  title  to  land 
listed  for  sale  notice  to  the  other. — Montgom- 
ery V.  Amsler  (Tex.  Civ.  App.)  307. 

i  15.  Partners  whose  business  it  is  to  buy 
and  sell  cotton  seed  are  a  trading  partnership. — 
Cotton  Plant  Oil  Co.  v.  Buckeye  Cotton  Oil  Co. 
(Ark.)  658. 

IV.   RIGHTS  AND  I.IABII.ITIE8  AS 
TO  THIRD  PERSONS. 

(A)  Representation   of   Flrni   bx   Partne>. 

i  141,  A  majority  of  the  members  of  a  firm 
held  empowered  to  revoke  authority  of  one  part- 
ner to  make  a  sale  and  to  make  a  sale  to  an- 
other party.— Cotton  Plant  Oil  Co.  v.  Buckeye 
Cotton  Oil  Co.  (Ark.)  658. 

§  163.  A  partner  held  not  liable  for  the  slan- 
derous words  of  his  copartner. — Wheless  v.  W. 
Y.  DaviB  &  Son  (Tex.  Civ.  App.)  929. 

S  153.  A  conspiracy  between  a  partner  and 
an  employ^  of  the  firm  to  slander  an  individual 
held  not  to  render  the  firm  liable  for  the  slan- 
der.—Wbeless  v.  W.  T.  Davis  &  Son  (Tex.  Civ. 
App.)  929. 

PART  PAYMENT. 

Within  statute  of  limitations,  see  Limitation  of 
Actions,  g  155. 

PASSENGERS. 

See  Carriers,  U  244-384. 

PAY  CHECKS. 

See  Master  and  Servant,  g  79. 
Nonnegotiable   character  of  checks   issued  to 

employ^  payable  in   merchandise,  see  Bills 

and  Notes,  g  162. 

PAYMENT. 

See  Accord  and  Satisfaction;   Compromise  and 

Settlement. 
Part   payment   within    statute    of   limitations, 

see  Limitation  of  Actions,  g  155. 
Subrogation  on  payment,  see  Subrogation. 

Of  particular  cla**ei  of  ohligation*  or  liabilitiet. ' 

Note,  see  Bills  and  Notes,  §  499. 

Price  of  land  sold,  see  Vendor  and  Purchaser, 

gl76. 
Taxes,  see  Taxation,  ||  527,  528. 

H.  APPLICATION. 

g  38.  Debtors  are  entitled  to  direct  to  which 
two  or  more  demands  payments  made  shall  be 
applied.— Koehler  v.  Bierbaum  (Ky.)  524. 
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f  38.  A  debtor  is  entitled  to  have  a  payment 
applied  to  a  secured  debt. — John  M.  Bonner 
Memorial  Home  t.  Collin  County  Nat.  Bank 
(Tez.  CiT.  App.)  4S0. 

IV.  PI.EADINO,  EVIDENCE,  TIUAI., 
AND   REVIEW. 

{  65.  Payment  is  an  affirmatiTe  defense,  the 
burden  of  proving  which  is  always  on  defend- 
ant—Steltemeier  V.   Barrett  (Mo.  App.)   1095. 

S  66.    A  purchase-money  note  reserving  a  lien 
on  the  property  sold  is  presumptively  paid  after 
the  lapse  of  over  30  years,  unless  the  presump- 
tion is  rebutted  by  evidence  of  nonpayment. — 
.  Buckley  v.  Runge  (Tex.  Civ.  App.)  596. 

{  76.  Whether  the  presumption  of  payment 
of  a  note  arising  from  the  lap&e  of  time  was 
overcome  by  the  proof  of  nonpayment  held  for 
the  jury.— Buckley  v.  Runge  (TIbx.  Civ.  App.) 
596. 

V.  BECOVEBT  OF  PAYMENTS. 

Recovery  of  insurance  premiums  paid,  see  In- 
Burance,.  {  198. 

PEACE. 

Breach   of  public  peace,   see   Breach  of  the 
Peace. 

PENALTIES. 

For  nonpayment  of  tax,  see  Taxation,  f  840. 
For  willfully  wounding  or  killing  animal  be- 
longing to  another,  see  Animals,  S  44. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  Lis  Pen- 
dens. 

PERFORMANCE. 

Of  contract  for  sale  of  realty,  see  Vendor  and 

Purchaser,  S§  129-176. 
Of  covenants,  see  Covenants,  §S  94-100. 

PERJURY. 

I.  OFFENgES   AND   KESPONSIBIUTY 
THEREFOR. 

i  1.  "Perjury"  defined.— Warren  t.  State 
(Tex.  Cr.  App.)  541. 

S  6.  The  false  statement  as  to  the  property 
owned  by  him,  made  by  one  justifying  as  a  cog- 
nizor  in  a  criminal  prosecution,  held  under 
White's  Ann.  Pen.  Code,  art.  205,  to  be  perjury. 
—Warren  v.  State  (T^.  Or.  App.)  541. 

§  6.  A  false  statement  as  to  the  proper^ 
owned  by  him,  made  by  one  justifying  as  cogni- 
zor  in  a  criminal  prosecution,  is  i>erjury,  and 
not  false  swearing.— Warren  v.  State  (Tex.  Cr. 
App.)  541. 

H.  PBOSECVTION  AND  PUNISHMENT. 

I  37.  On  a  trial  for  perjury,  the  refusal  to 
charge  the  substance  of  Pen.  Code  1895,  art. 
202,  as  to  mistake  in  testimony,  held  errone- 
ous.—Mason  v.  State  (Tex.  Cr.  App.)  871. 

PERPETUITIES. 

S  4.  Where  a  deed  conveyed  land  to  a  turn- 
pike company  for  a  toll  house,  and  provided 
that,  on  cessation  of  such  use,  the  land  should 
revert  to  certain  named  persons,  the  land  on 
such  cessation   occurring  in   the  grantor's  life- 


to  create  a  perpetuity  in  violation  of  section 
2360  (section  2055).— Patterson  v.  Patterson 
(Ky.)  169. 

§  6.  The  statute  against  perpetuities  (Ky.  St. 
1909,  i  2360  [Russeirs  St.  f  2055])  does  not  ap- 
ply to  a  conveyance  of  land  for  a  public  higi- 
way. — Patterson  v.  Patterson  (Ky.)  169. 

PERSONAL  INJURIES. 

ParHoular  causes  or  meant  of  injwrg. 

See  Negligence. 

Operation  of  railroads,  see  Railroads,  {|  2T3\it, 
312-351,  360-101. 

Operation  of  street  railroad,  see  Street  Rail- 
roads, S§  103,  117. 

Particular  classes  of  persons  injured. 

EJmploye,  see  Master  and  Servant,  §S  92-96. 

Passenger,  see  Carriers,  §§  280-321. 

Traveler  on  highway,  see  Municipal  Corpora- 
tions, §§  759-821. 

Traveler  on  highway  crossing  railroad,  see 
Railroads,  {(  312-^51. 

Remedies. 
Excessive  damages,  see  Damages,  §§  131-134. 
Pleading,  evidence  and  assessment  of  damages, 
see  Damages,  §§  143,  163,  167,  185,  208,  216. 
Punitive  damages,  see  Damages,  {  91. 

PERSONAL  PROPERTY. 

See  Property. 

PETITION. 

For  establishment  of  highway,  see  Highways,  | 

29. 
In  pleading,  see  Pleading,  J  72. 
Rignt  to,  see  Constitutional  Law,  {  91. 
Stock  law  election,  see  Animals,  S  50. 
"To  set  aside  election  on  question  of  issuance 

of    school    district   bonds,    see    Schools   and 

School  Districts,  $  97. 

PHOTOGRAPHS. 

Authority  of  law  officers  to  take  and  use  photo- 
graphs of  persons  confined  in  jail  on  crimi- 
nal charge,  see  Torts,  S  8. 

Restraining  taking  or  use,  see  Injunction,  {  96. 

PHYSICIANS  AND  SURGEONS. 

Medical  attendance'  on  Injured  employes,  see 
Master  and  Servant,  §  92. 

g  2.  The  "other  grossly  unprofessional  or  dis- 
honorable conduct"  for  which  the  board  of  med- 
ical examiners  may  refuse  a  license  under  Act 
April  17,  1907  (Laws  1907,  p.  227.  c  123).  i 
11,  is  conduct  similar  to  that  designated  in  the 
preceding  subdivision  as  a  crime  of  the  nrade 
of  a  felony,  etc. — Morse  v.  State  Board  of  Med- 
ical Examiners  (Tex.  Civ.  App.)  446. 

!  2.  Act.  April  17,  1907  (Laws  1907.  p.  227. 
c.  123),  i  11,  held  not  void  for  uncertainty.— 
Morse  v.  State  Board  of  Medical  Examiners 
(Tex.  Civ.  App.)  446. 

§  5.  A  license  to  practice  medicine  is  a  priv- 
ilege or  franchise,  the  refusal  to  grant  vrhich 
does  not  constitute  a  penalty. — Morse  v.  State 
Board  of  Medical  Elxaminers  (Tez.  Civ.  App.) 
446. 

PICTURES. 

Authority  of  law  officers  to  take  and  nse  photo- 
graphs of  persons  confined  in  jail  on  crimi- 
nal charge,  see  Torts,  {  8. 

Restraining  taking  or  use,  see  Injunction,  f  96. 
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Condemnation  of  property  for,  ^compensation, 
see  Eminent  Domain,  S§  98, 


136. 


Condemnation  of  right  of  way,  evidence  as  to 
damages,  see  Eminent  Domain,  S  208. 

PLACE. 

Of  taxation,  see  Taxation,  §  254. 

PLEA. 

In  cItU  actions,  see  Pleading,  f  93. 
In  criminal  prosecutions,  see  Criminal  Law,  { 
278. 

PLEADING. 

Amendment  of  aCtecting  limitations,  see  Limita- 
tion of  Actions,  i  127. 

Applicability  of  instructions  to  pleadings,  see 
Trial,  SS  251-253. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, i  251. 

Lack  of  statement  of  facts  as  ground  for  col- 
lateral attack  on  judgment,  see  Judgment,  { 
486. 

A-Uegations  a$  to  particular  faott,  aot*.  or  tran*- 
actiont. 

See  Adverse  Possession,  |  111;  Damages,  $8 
143,  153;   Release,  |«  50-52. 

Consideration  for  contract,  see  Contracts,  S 
334. 

Illegality  of  contract,-  see  Contracts,  i  842. 

Statute  of  limitations,  see  limitation  of  Ac- 
tions, (§  180,  182. 

In  action*  by  or  against  particular  daatea  of 

pertont. 
See  Carriers,  |S  314,  315;    Master  and  Serv- 
ant, §§  80,  262-264;  Receivers,  f  183. 

In  particular  action!  or  proceedxngt. 

See  Injunction,  {  118;  Mandamus,  f  167;  Re- 
plevin, i  69;  Trespass,  §  40;  Trespass  to 
Try  Title,  S  35. 

Actions  for  causing  death,  see  Death,  8f  47,  58. 

For  breacii  of  contract,  see  Contracts,  %\  334- 
346;    Sales,  S  377. 

For  breacli  of  covenant,  see  Covenants,  §  116. 

For  breach  of  warranty,  see  Sales,  §  435. 

For  injuries  to  passenger,  see  Carriers,  %%  314, 
315. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, $§  262-264.  _      , 

For  price  of  land,  see  Vendor  and  Purchaser, 
§  314. 

For  tvages  of  servant,  see  Master  and  Servant, 
I  80. 

Indictment  or  criininal  information  or  com- 
plaint, see  Indictment  and  Information. 

In  justice  court,  see  Justices  of  tlie  Peace, 
%  92. 

On  bail  bond,  see  Bail,  §  89. 

On  special  tax  bill,  see  Municipal  Corporations, 
S  567.  .  ^.    .     , 

Pleas  in  criminal  prosecutions,  see  Criminal 
■  Law,  I  278. 

To  reform  written  instrument,  see  Reforma- 
tion of  Instruments,  §  36.    _ 

To  set  aside  election  on  question  of  issuance  of 
school  district  bonds,  see  Schools  and  School 
Districts,  §  97. 

Reviev)  of  decisiont  and  pleading  in  appellate 

oourta. 
Harmless  error,  see  Appeal  and  Error,  iS  1039, 

1040. 
Review   of  discretionary   rulings,  see  Appeal 

and  Error,  t  969. 

I.  FORM  AND  AIiIiEOATIONS  IN 
OENEKAL. 

I  9.     Where  the  facts  pleaded  are  such  that 
from  them  the  law  imputes  either  fraud  or  mis- 


take, it  need  not  be  pleaded  In  terms.— Bogg* 
T.  Bosh  (Ky.)  220. 

H.  DECLABATION,    COMPIiAIMT,  FE< 
TITION,   OR  STATEMENT. 

In  action  for  breach  of  contract,  see  Sales,  8 
377. 

§  72.  A  general  prayer  for  relief  and  offer  to 
do  equity  is  sufficient  in  order  to  invoke  the 
powers  of  equity  to  set  aside  an  inequitable 
transaction,  without  specifically  pleading  a  ten- 
der of  the  money  received  thereunder,  as  the 
court  will  require  complainant  to  put  the  other 
party  in  statu  quo  as  the  price  of  its  decree. — 
Dalpine  v.  Lume  (Mo.  App.)  776. 

in.  PLEA  OR  ANSWER,  CROSS-OOM- 

PliAINT,  AND  AFFIDAVIT 

OF  DEFENSE. 

In  action  for  injuries  to  servant,  see  Master 

and  Servant,  §  262. 
Necessity  of  process  on  cross-plea,  see  Process, 

§4. 

(A)  Defenae*  In  General. 

%  93.  Under  Rev.  St.  1899  i  605  (Ann.  St. 
1906,  p.  635),  a  defendant  in  an  action  for  price 
of  goods  may  not  set  up  a  general  denial  and 
special  pleas  alleging  a  breach  of  warranty,  as 
the  defenses  are  inconsistent.— Wertheimer- 
Swarts  Shoe  Co.  v.  McDonald  (Mo.  App.)  0. 

8  93.  A  general  denial  held  to  be  waived  by 
special  pleas  of  breach  of  warranty,  such  pleas 
being  inconsistent  with  the  general  denial.— 
Wertheimer-Swarts  Shoe  Co.  v.  McDonald  (Mo, 
App.)  5. 

§  93.  Two  certain  defenses  held  not  to  be 
coupled  in  an  answer  because  proof  of  one  would 
disprove  the  other.— Jones  ▼.  Shepard  (Ma 
App.)  764. 

IV.   REPMOATION  OR  REPtY  AND 
SUBSEQUENT  PIiEADINOS. 

8  177.  A  limited  liability  stipulation,  set 
out  in  plaintiffs  supplemental  petition  in  an 
action  against  a  telegraph  company  for  delay 
in  transmitting  and  delivering  a  telegram,  nela 
an  express  admission  of  facts,  within  Key. 
St.  1895,  art.  1193.— Postal  Telegraph  Cable 
Co.  of  Texas  v.  Harriss  (Tex.  Civ.  App.)  891. 

V.  DEMURRER  OR  EXCEPTION. 

Harmless  error  in  rulings,  see  Appeal  and  Er- 
ror, §  1040.  _,,        ^        .      •.,      , 

To  petitioner  in  proceedings  to  set  aside  elec- 
tion on  question  of  issuance  of  school  district 
bonds,  see  Schools  and  School  Districts,  |  97. 

i  214.  On  demurrer  to  the  petition,  the  facts 
therein  alleged  must  be  accepted  as  true.— Pat- 
terson V.  Patterson  (Ky.)  169. 

I  214.  A  demurrer  to  a  pleading  lield  to 
admit  allegations  of  fact  well  pleaded,  but  not 
allegations  announcing  a  mere  conclusion  of 
law.— Meek  v.  Hurst  (Mo.)  1022. 

§  214.  The  allegations  of  the  petition  must 
be  taken  as  true  for  the  purposes  of  a  jgen- 
eral  demurrer  thereto.— Ramon  v.  Saenz  (Tex. 
Civ.  App.)  928. 

i  218.    Every    reasonable    intendment    favor- 
able to  the  petition  must  be  indulged  on  gen- 
eral demurrer  thereto.— Ramon  v.  Saenz  (Tex. ' 
Civ.  App.)  928. 

I  228.  A  judgment  sustaining  an  exception 
to  a  pleading  should  be  construed  as  going  no 
further  than  the  exception  itself. — Blewitt  v. 
Greene  (Tex.  Civ.  App.)  914. 

8  228.  Allegations  of  a  petition  must  be  tak- 
en as  true  for  the  purpose  of  exceptions  there- 
to.—Crow  V.  Fails  (Tex.  Civ.  App.)  933. 
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i  248.  Where  both  the  original  and  amend- 
ed petitions  were  based  upon  a  breach  of  the 
same  contract,  that  plaintiff  construed  the  con- 
tract as  one  of  agency  in  the  original  petition 
and  as  one  of  sale  in  the  amended  petition  did 
not  make  the  amended  petition  set  np  a  new 
cause  of  action. — Kirby  Lumber  Co.  v.  C.  B, 
Cummings  &  Co.  (Tex.  Civ.  App.)  273. 

f  252.  A  new  demand,  after  filing  an  amend- 
ed petition,  is  not  necessary,  where  demand 
was  made  before  action,  and  the  allegations  in 
the  amended  petition  do  not  create  a  new  cause 
of  action. — City  of  Columbus  v.  Bank  of  Colum- 
bus (Ky.)  835. 

§  280.  The  office  of  a  supplemental  answer, 
defined.— Blewitt  v.  Greene  (Tex.  CIt.  App.) 
914. 

VH.  SIONATtTBE  AND  VERIFIOATION. 

t  291.  In  an  action  on  a  contract  signed 
by  a  party,  but  not  delivered,  its  execution 
must  be  denied  under  oath. — American  Copying 
Co.  V.  Muleski  (Mo.  App.)  384. 

I  293.  Where,  in  an  action  against  a  railroad 
and  its  receiver,  allegations  in  the  petition  as 
to  plaintiff's  right  under  an  order  of  court  to 
sue  the  receiver  were  not  denied  by  the  receiv- 
er under  oath  as  required  by  Rev.  St.  1895,  art. 
1265,  it  was  not  necessary  for  plaintiff  to  prove 
them.— International  &  G.  N.  U.  Co.  v.  Wynne 
(Tex.  Civ  App.)  50. 

§  301.  A  pleading  must  be  made  and  verified 
as  required  by  the  laws  of  Kentucky,  though 
executed  in  another  state. — Crane  &  Breed  Mfg. 
Co.  V.  Stagg'B  Adm'r  (Ky.)  225. 

Vm.  PROFERT,    OTEB,    AND   EX- 
HIBITS. 

S  310.  Exhibits  which  form  no  part  of  the 
complaint  may  be  referred  to  for  an  explana- 
tion of  the  complaint.— Bottldin  t.  Jennings 
(Ark.)  639. 

{  311.  An  exhibit  attached  to  a  pleading  is 
not  a  part  thereof,  and  an  answer  which  mere- 
ly alleges  that  a  matter  was  attached  to  the  pe- 
tition as  an  exhibit  does  not  make  the  same  a 
part  of  the  answer. — A.  C!.  L.  Haase  &  Sons 
Fish  Co.  V.  Merchants'  Despatch  Transp.  Co. 
(Mo.  App.)  362. 

z.  filing,  service,  and  with- 
dkawaI. 

{  336.  The  indorsement  on  the  back  of  a  pe- 
tition is  no  part  of  the  petition  and  need  not 
be  included  in  the  copy  served  on  defendant. — 
Wichita  Mill  &  Elevator  Co.  v.  State  (Tex. 
Civ.  App.)  427. 

XI.  MOTIONS. 

i  350.  The  nature  of  a  motion  for  judgment 
on  the  pleadings  stated. — O'Day  v.  Sanford  (Mo. 
App.)  3:  Werthelmer-Swarts  Shoe  Co.  v.  Mc- 
Donald (Mo.  App.)  5. 

§  352.  An  answer  to  a  complaint  for  the 
price  of  goods  which  sets  np  a  general  denial 
and  sijecial  pleas  of  breach  of  warranty  cannot 
be  stricken  as  an  entirety  because  the  special 
pleas  state  no  defense,  since  the  general  denial 
would  be  sufficient  defense  to  the  action. — Wert- 
heimer-Swarts  Shoe  Co.  t.  McDonald  (Mo. 
App.)  5. 

§  352.  A  general  denial  held  to  be  waived  by 
special  pleas,  so  that  a  motion  to  strike  the_  en- 
tire answer  for   inconsistency  would  not  lie. — 


nite  and  uncertain  does  not  lie. — Wertheimer^ 
Swarts  Shoe  Co.  v.  McDonald  (Mo.  App.)  5. 

{  367.  A  motion  to  make  more  definite  and 
certain  a  complaint  for  cutting  and  removing 
timber  from  several  tracts  of  land  held  to  be 
the  remedy  applicable,  where  the  complaint  did 
not  set  forth  the  description  and  value  of  the 
timber  cut  on  each  tract. — Stoneman-Zearing 
liumber  Co.  ▼.  McComb  (Arte.)  648. 

{  367.  Where  an  answer  setting  np  breadi 
of  warranty  is  too  indefinite  and  uncertain,  the 
proper  remedy  is  by  motion  to  make  more  def- 
inite and  certain. — Wertheimer-Swarts  Shoe  Co. 
V.  McDonald  (Mo.  App.)  5. 

Xn.  ISSUES,  PROOF,  and  VARIANCE. 

In  particular  actiont  or  proceedings. 

See  Mandamus,  g  167;  Replevin,  §  69;  Tres- 
pass to  try  Title,  g  35. 

For  breach  of  contract,  see  Contracts,  {  346. 

For  breach  of  covenant,  see  Covenants,  I  116. 

For  injuries  to  passenger,  see  Carriers,  §  315. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, I  264. 

i  378.  An  answer,  containing  a  general  de- 
nial only,  puts  in  issue  all  the  affirmations  of 
the  petition  to  which  it  refers. — Handlan  v.  Mil- 
ler (Mo.  App.)   751. 

§  378.  In  an  action  for  delay  in  transmit- 
ting and  delivering  a  telegram,  the  burden  was 
on  defendant,  under  Rev.  St  1895,  art.  1193, 
to  prove  a  limited  liability  stipulation  pleaded, 
unless  expressly  admitted  by  plaintiff. — Postal 
Telegraph  Cable  Co.  of  Texas  v.  Harriss  (Tex. 
Civ.  App.)  891. 

f  395.  Thoogfa  the  Code  has  abolished  the 
distinction  between  the  forms  of  action,  and 
though  one  can  waive  the  tort  and  sue  in  as- 
sumpsit, a  plaintiff  cannot  sue  upon  one  cause 
of  action  and  recover  upon  another. — Griswold 
V.  Haas  (Mo.  App.)  781. 

§  39S.  The  variance  between  the  partition  in 
an  action  for  services  and  an  instruction  hfld 
not  misleading.— Carrell  t.  HcDounell  (Mo. 
App.)  1129. 

XIII.  DEFECTS   AND   OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGBCENT. 

S  406.  Description  of  land,  in  a  petition  for 
an  injunction  against  trespass,  lield  sufficient 
in  the  absence  of  a  special  exception. — Mitchell 
V.  Burnett  (Tex.  Civ.  App.)  937. 

{  406.  A  petition  for  an  injunction,  though 
containing  no  allegation  that  the  threatened 
wrong  will  result  in  irreparable  injury,  and  that 
petitioner  has  no  legal  remedy,  is  sufficient  in 
the  absence  of  special  exception. — Mitchell  t. 
Burnett  (Tex.  Civ.  App.)  937. 

I  409.  In  a  suit  to  foreclose  a  trust  deed 
against  the  mortgagor  and  his  grantee,  plain- 
tiff cannot  take  advantage  of  the  grantee's  fail- 
ure to  answer,  where  he  went  to  trial,  and  no 
judgment  was  entered  against  the  grantee.— 
Ward  V.  Blythe  (Ark.)  50S. 

§  418.  Error  in  overruling  a  demurrer  to  a 
complaint  is  waived  by  defendant  pleading  over. 
— Stoneman-Zearing  Lumber  Co.  v.  MeComb 
(Ark.)  648. 

g  433.  An  answer  pleading  contributory  neg- 
ligence in  general  terms,  like  a  plea  of  negli- 
Rpnce  in  general  terms,  is  good  after  verdict.— 
Gardner  v.  Metropolitan  St.  Ry.  Co.  (Mo.)  1068. 
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PLEDGES. 

i  23.  Kj.  St  i  1908  (Russell's  St.  I  2102), 
making  charges  upon  personalty  void  as  to 
creditors  unless  accompanied  by  actual  posses- 
EioD  in  good  faith,  held  to  make  void  attempted 
pledges  of  bonds  and  notes  by  a  bank  as  se- 
curity to  depositors. — Bumes  t.  Daviess  Coun- 
ty Bank  &  Trust  Co.'a  Assignee  (Ky.)  182; 
Franke  t.  Same,  Id. 

POISONS. 

Liability  of  railroad  company  for  injuries  caus- 
ed by  acid  escaping  from  loaded  car,  see  Rail- 
roads, {  443. 

.    POLICE  POWER. 

Of  municipality,  see  Municipal  Corporations, 
i  605. 

POLICY. 

Of  insurance,  see  Insori^ice. 

POLITICAL  RIGHTS. 

See  Constitutional  Law,  {  91. 
Suffrage,  see  Elections. 

POPULATION. 

Judicial  notice  of  population  of  cities,  see  Evi- 
dence, §  12. 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Tenant, 

S  129. 
Of  office,  see  Officers,  {  82. 

POSTHUMOUS  CHILDREN. 

Rights  of  inheritance  on  omission  from  will, 
see  Descent  and  Distribution,  %  47. 

POST  OFFICE. 

Carrying  mail  as  affecting  status  of  railroad, 

see  Street  Railroads,  $  2. 
Mailing  depositions,  see  Depositions,  S|  2,  77. 

POWERS. 

Of  attorney,  see  Principal  and  Agent. 
Of  sale  in  mortgage,  see  Mortgages,  {{  361, 
376. 

PRACTICE. 

In  particular  civil  action*  or  proceeding*. 

See  Account,'  Action  on;  Divorce,  §S  57-177; 
Ejectment:  Habeas  Corpus,  §  109;  Inter- 
pleader; Mandamus,  i§  146-187;  Quo  War- 
ranto, §§  55,  57;  Replevin;  Trespass,  $  40; 
Trespass  to  Try  Title,  §§  25-45. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  §§  513,  516. 

Condemnation  proceedings,  see  Imminent  Do- 
main, li  203-262. 

Particular  proceeding*  in  action*. 

See  Abatement  and  Revival;  Affidavits;  Ai>- 
pearance;  Costs;  Damages,  §§  143-218;  Dep- 
ositions; Dismissal  and  Nonsuit;  Evidence; 
Execution;  Judgment;  Judicial  Sales;  Jury; 
Limitation  of  Actions;  Parties;  Pleading; 
Process;  Reference;  Removal  of  Causes; 
Stipulations;  Trial;  Venue. 

Verdict,  see  Trial,  {  330. 

Particular  remedic*  in  or  incident  to  action*. 
See    Attachment;     Garnishment;     Injunction; 

Receivers. 
Search  warrant,  see  Searches  ami  Seizures. 


Procedure  tn  criminal  proeeoution*. 
See  Bail,  |S  44-93;   Criminal  Law. 
Bastardy  proceedings,  see  Bastards,  §{  19-70. 
For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  {{  205-^39. 

Procedure  in  ewercite  of  epecial  or  limited  juri*- 

dictum. 
In  equity,  see  Equity. 

In  justice's  courts,  see  Justices  of  the  Peace, 
fi  92-133. 

Procedure  in  or  hy  particular  court*   or  tri- 
bunal*. 
See  Courts. 

Procedure  on  review. 
See  Appeal  and  Error;    Certiorari,  |§  58,  64; 
Exceptions,  Bill  of;    Justices  of  the  Peace, 
f{  162-191;    New  Trial. 

PRECEDENTS. 

Ruling  precedents,  see  Courts,  $  89. 

PREFERRED  STOCK. 

See  Corporations,  |  156. 

PREJUDICE. 

Ground  for  reversal,  see  Homicide,  $f  339,  341. 
Ground  for  reversal  in  civil  actions,  see  Appeal 

and  Error,  {$  1027-1071. 
Ground  for  reversal  in  criminal  prosecutions, 

see  Criminal  Law,  i  1167. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  Criminal  Law,  {  206. 

PREMIUMS. 

For  insurance,  see  Insurance,  f  198. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Adverse  Possession, 
§  13. 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  S§  227,  237. 

PRESUMPTIONS. 

lii  civil  actions,  see  Evidence,  §|  80,  84. 

In  criminal  prosecutions,  see  Criminal  Law,  i 
311;    Homicide,  §S  147,  152. 

Of  grant  on  acquiring  land  by  adverse  posses- 
sion, see  Adverse  Possession,  §  104. 

On  appeal  in  criminal  prosecutions,  see  Crimi- 
nal Law,  §  1144. 

On  appeal  or  error,  see  Appeal  and  Error,  K 
003-936. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  Evidence,  {  246. 
Contract  to  sell  or  agency,  see  Vendor  and  Pur- 

cliaser,  {  3. 
Garnishment  of  property  held  by  broker,  sea 

Garnishment,  {  52. 

Agency  in  particular  relation*,  office*,  or  oo> 

eupation*. 
See  Attorney  and  Client;  Brokers. 
Agency  of  partner  for  firm,  see  Partnership, 

|§  141,  153. 
Corporate  agents,  see  Corporations,  ${  349,  433. 
Municipal  agents,  see  Municipal  Corporations, 

i  747. 
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Statute  of,  i  116. 

§  21.  An  agent  is  competent,  unless  disquali- 
fied for  some  other  reason,  to  prove  the  agency. 
— Griswold  v.  Haas  (Mo,  App.)  781. 

f  22.  Agency  cannot  be  established  by  state- 
ments of  the  agent  to  third  parties.— Handlan 
T.  Miller  (Mo.  App.)  751. 

I  22.  Agency  cannot  be  proved  by  the  decla- 
rations of  the  agent  to  tbinl  parties. — Griswold 
T.  Haas  (Mo.  App.)  781. 

I  23.  Evidence  held  to  show  that  persona  who 
tiad  negotiated  for  a  loan  with  an  association 
sent  trust  deeds  and  notes,  executed  by  them  to 
evidence  the  loan,  to  bankers  as  agents  for  the 
association,  and  not  as  their  own  agents. — Coop- 
er V.  Commonwealth  Trust  Co.  (Mo.  App.)  791. 

n.  MUTUAL  RIGHTS,  DUTIES,  AND 
UABII.ITIES. 

(A)  ESxeontlon  of  AvenCT- 

S  69.  The  doctrine  which  forbids-  an  agent 
to  buy  from  or  sell  to  himself  is  based  on  the 
idea  of  preventing  the  commission  of  fraud. — 
Meek  v.  Hurst  (Mo.)  1022. 

S  69.  A  vendor  purchasing  other  property 
for  the  purchasers  held  an  agent  of  the  purchas- 
ers, 80  as  to  be  liable  to  them  for  a  secret  profit 
made  by  him  on  the  transaction. — Dolinski  v. 
First  Nat.  Bank  (Tex.  Civ.  App.)  276. 

m.  RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 

Effect  on  limitations  of  part  payment  by.  agent, 
see  Limitation  of  Actions,  i  155. 

(A)  Povrera  of  Asent. 

I  101.  Where  the  seller  of  goods  acts  as  the 
agent  of  the  buyer  in  shipping  the  goods,  his 
authority  to  enter  into  a  limited  liability  con- 
tract with  the  carrier  may  be  implied  from 
custom  or  course  of  dealing. — Lewis  v,  Imhof 
(Mo.  App.)  329. 

S  101.  Where  an  agent  is  in  actual  posses- 
sion and  control  of  land,  his  agreemeut  not  to 
hold  adversely,  during  the  pendency  of  a  suit, 
is  sufBcient  to  suspend  the  running  of  limita- 
tions.—Ellwood  V.  Stallcup  (Tex.  Civ.  App.)  906. 

i  1(^.  An  agent  for  the  sale  of  land  has  no 
authority  to  sell  on  credit,  unless  specially  au- 
thorized to  do  so.- McKay  v.  McKinnon  (Te$. 
Civ.  App.)  440. 

i  103.  A  power  of  attorney  to  sell  for  not 
less  than  a  certain  amount  per  acre  held  to  au- 
thorize a  sale  for  cash  only. — Lightfoot  v.  Horst 
(Tex.  Civ.  App.)  600. 

i  103.  The  conveyance  of  an  attorney  in 
fact  held  to  convey  no  title,  being  for  less  and 
on  different  terms  than  authorized  by  the  pow- 
er of  attorney.— Lightfoot  v.  Horst  (Tex.  Civ. 
App.)  600. 

§  105.  An  agent  and  attorney  in  fact  of  a 
vendor  is  authorized  to  receive  and  apply  as  a 
credit  on  purchase-money  notes  in  the  agent's 
possession  money  borrowed  by  the  purchaser 
and  sent  to  the  agent  for  that  purpose.— John 
M.  Bonner  Memorial  Home  v.  Collin  County 
Nat.  Bank  (Tex.  Civ.  App.)  430. 

§  109.  Where  an  agent  with  full  authority 
had  a  note  payable  to  his  order  to  obtain  a 
loan  for  his  principals,  and  deposited  it  as  col- 
lateral security  for  a  loan  to  himself,  the  prin- 
cipals' rights  as  to  the  note  depended  upon  the 


his  own  account,  held,  that  the  principal  could 
not  plead  want  of  consideration  as  a  basis  for 
recovery  against  the  agent's  transferees. — Sub- 
lette V.  Brewington  (Mo.  App.)  1150. 

S  122.  The  authority  of  an  agent  held  not 
to  be  established  by  his  own  declarations. — 
Latham  v.  First  Nat  Bank  (Ark.)  992. 

{  123.  Evidence  held  to  show  that  defend- 
ant's agent  bad  no  authority  to  contract  for 
the  sale  of  land  for  part  cash  with  deferred  pay- 
ments.— McKay  v.  McKinnon  (Tex.  Civ.  App.) 
440. 

(O  rnanthorlxed  and  'Wronfftal  Acta. 

8  147.  A  person  dealing  with  an  agent  is 
bound  to  ascertain  the  nature  and  extent  of  bis 
authority,  and  has  no  right  to  trust  to  the  mere 
presumption  of  authority,  nor  to  the  mere  as- 
sumption thereof  by  the  agent. — Latham  v. 
First  Nat  Bank  (Ark.)  992. 

S  150.  A  principal  is  not  bound  by  the  acts 
and  declarations  of  an  agent  beyond  the  scope 
of  his  authority.— Latham  v.  First  Nat  Bank 
(Ark.)  992. 

I  155.  A  contract  for  the  sale  of  land  which 
the  agent  of  the  vendor  had  no  authority  to 
make  held  uneoforceable  by  the  vendee. — Mc- 
Kay V.  McKinnon  (Tex.  Civ.  App.)  440. 

(D)  Ratiaeatlon. 

I  163.  "Ratification"  of  unauthorized  act, 
defined.— Gallup  v.  Liberty  County  (Tex.  Civ. 
App.)  29L 

{  16G.  A  principal's  demand  on  her  agent 
for  notes  accepted  by  him  in  violation  of  his 
instructions,  and  without  authority,  held  not  a 
ratification  of  the  principal's  act  in  taking  the 
notes. — Morris  v.  Butler  (Mo.  App.)  377. 

g  166.  Knowledge  by  princijial  of  agent's  un- 
authorized acts,  not  to  be  presumed,  and  not 
required  to  be  sought  for  by  him,  held  essential 
to  ratification.— Lightfoot  v.  Horst  (Tex.  Civ. 
App.)  606. 

{  170.  Mere  silence  held  not  to  prove  rati- 
fication of  agent's  unauthorized  act— Lightfoot 
V.  Horst  (Tex.  Civ.  App.)  606. 

I  173.  One  claiming  under  ratification  of 
agent's  unauthorized  acts  held  to  have  burden 
of  proof.- Lightfoot  v.  Horst  (Tex.  Civ.  App.) 
606. 

i  173.  Evidence  held  insufficient  to  show  rat- 
ification of  agent's  unauthorized  acts.— Light- 
foot V.  Horst  CTex.  Civ.  App.)  606. 


PRINCIPAL  AND  SURETY. 


I  See  Indemnity. 

Suretie»  on  bondt  in  judicial  procecdingt. 
See  Appeal  and  Error,  §  1232;  Bail. 
Appeal  from  justice's  court,  see  Justices  of  the 

Peace,  §  191. 

XL  NATURE  AND  EXTENT  OF  UA> 
BILITT   OF  SUBETT. 

Evidence  of  parol  agreement  affecting  liability, 
see  Bvidence,  {  441. 

m.  DISCHARGE   OF  SURETY. 

I  104.    An  extension  of  time  for  payment  of 

a  note,  on  consideration  that  the  maker  woiil  1 
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pay  interest  accluins,  held  to  release  tlie  sue- 
ty.— Fambro  v.  Keith  (Tex.  Ot.  App.)  40. 

IV.  REMEBISS   OF   CKEDITORS. 

f  142.  A  surety  on  a  note  given  for  the 
price  of  corporate  stock  Jield  not  required  to 
tender  back  the  stock  to  avail  himself  of  the 
defense  that  he  was  released  from  lialulity 
because  of  the  extension  of  the  note  without  his 
consent. — Wisegarver  t.  Yinger  (Tex.  Civ.  App.) 
926. 

V.  RIGHTS  AND  XEMEDTES  OF 

SUIUeTT. 

(O)  A*  to  Co-SaretT-. 

I  IM.  Where  a  note  to  defendant,  on  which 
plaintiff  was  surety,  was  sold  to-  a  bank,  and 
renewed  several  times  by  substituting  a  new 
note  given  by  all  three  of  the  parties,  held 
that  plaintiff  and  defendant  became  co-sure- 
ties for  the  maker,  and  that  plaintiff  was  en- 
titled to  contribution  on  paying  the  judgment 
rendered  on  the  last  note. — Wilson  v.  Kieff^r 
(Mo.  App.)  U49. 

PRIORITIES. 

Between  locations  of  school  lands,  see  Public 
Lands,  §  175. 

PRISONS. 

Use  of  prison  records  to  identify  accused  under 
habitual  criminal  statute,  see  Criminal  Law, 
i  1204. 

PRIVATE  NUISANCES. 

See  Nuisance,  SS  3,  SO. 

PRIVATE  ROADS. 

Rights  of  way,  see  Easements. 

PRIVILEGE. 

Effect  on  limitation,  see  Limitation  of  Actions, 

Si  72-78. 
Of  witness  as  to  testimony,  see  Witnesses,  { 

297. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  {  148. 
Disclosure  by  witness,  see  Witnesses,  $§  188, 
219. 

PROBABLE  CAUSE. 

For  prosecution,  see  Malicious  i:'rosecution, 
{  19. 

PROBATE. 

Of  wills,  see  Wills,  §S  260-4(X). 

PROBATE  COURTS. 

See  Courts,  {  202. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCEEDS. 

Of  homestead,  see  Homestead,  {  77. 
Of  insurance,  see  Insurance,  {  586. 

PROCESS. 

Effect  of  appearance,  see  Appearance. 


In  particular  action*  or  proceeding*. 
For  forfeiture  of  bail,  see  Bail,  g  93. 
On  appeal,  see  Appeal  and  Error,  §  407. 
To  fix  liability  of  surety  on  bail  bond,  see  Bail, 
i  77. 

Particular  form*  of  writ*  or  other  proee**. 
See     Execution;      Garnishment;      Injunction; 

Mandamus;    Quo  Warranto;    Replevin. 
Search  warrant,  see  Searches  and  Seizures. 

X.  NATURE,   ISSUANCE,   REQUISITES, 
AND  VALIDITY. 

I  4.  Where  defendants  filed  a  cross-plea 
against  codefendants  for  affirmative  relief,  and 
codefendants  never  appeared,  in  the  absence  of 
service  of  citation  on  the  cross-plea,  the  court- 
was  without  jurisdiction  to  award  the  relief 
prayed  for.— Mayhew  &  Co.  v.  Harrell  (Tex. 
Civ.  App.)  957. 

8  4.  In  an  action  by  an  Indorsee  against 
makers  and  indorsers  of  a  note  secured  by  fire 
policies,  held,  that  the  court,  on  the  pleadings, 
had  no  power  to  foreclose  the  lien  on  the  poli- 
cies.—Mayhew  &  Co.  V.  Harrell  (Tex/  Civ.  App.) 
857. 

n.  SERVICE. 

(C)  Pnbllostlon    or    Other   Notlee. 

i  96.  In  a  case  to  which  Rev.  St.  1889,  | 
2022,  applied,  held,  that  the  court  acquired 
jurisdiction '  over  nonresident  defendonts  by  an 
order  of  publication  based  on  an  affidavit  stat- 
ing they  were  nonresidents  of  the  state,  and 
that  the  ordinary  process  of  law  could  not  be 
served  on  them.— Jones  ▼.  Edeman  (Mo.)  1047. 

(B)  Retnrn  and  Proof  of  Service. 

In  proceedings  for  forfeiture  of  bail,  see  Ball, 
i  93. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxica- 
ting Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

Constitutional  guaranties  of  rights  of  property, 
see  Constitutional  Law,  S§  93,  301. 

Particular  tpecie*  of  property. 
See  Animals:    Fixtures;    Improvements;   Logs 
and  Logging. 

Remedie*  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction, 
see  Injunction,  S§  30-52. 

Trantfer*  and  other  matter*  affecting  title. 
See  Adverse  Possession. 
Taking  for  public  use,  see  Eminent  Domain. 

Offense*  against  or  involving  property- 
See  Larceny,  §  7. 

Admissions  as  to  ownership,  see  Evidence,  S 
220. 

§  7.  Where  property  has  been  obtained  from 
the  owner  by  a  felonious  act,  his  unqualified 
ownership  is  not  changed,  and  he  may  peacea- 
bly take  it  in  whose  hands  be  may  find  it. — 
Hussell  V.  Brooks  (Ark.)  649. 

§  9.  Oh  an  issue  as  to  the  ownership  of  a 
filly,  evidence  of  a  joint  mortgage  executed 
thereon  by  defendant  and  deceased '^rM  admis- 
sible.—Bailey  V.  Bailey  (Mo.  App.)   1099. 
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In  civil  acUons,  see  Trial,  8§  187-194. 
In  criminal  prosecutions,  see  Criminal  Law,  U 
737-764. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
Damages,  §  23. 

Of  injury,  gee  Negligence,  I  59. 

Of  injury  to  passenger,  see  Carriers,  §  305. 

Of  injury  to  servapt,  see  Master  and  Servant, 
|{  129-139.  158. 

Of  injury  to  traveler  on  city  street,  see  Munic- 
ipal Corporations,  §  800. 

PUBLICATION. 

Notice  by,  see  Notice,  {  11. 
Of  lists  of  laud  delinquent,  see  Taxation,  g  630. 
Of  notice  of  local  option  election,  see  Intoxica- 
ting Liquors,  {  33. 
Service  of  process,  see  Process,  {  96. 

PUBLIC  DEBT. 

See  Counties,  §S  155,  167;  Municipal  Corpora- 
tions, i  871;  Schools  and  School  Districts, 
S§  97-111. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 
SS  284-568. 

PUBLIC  LANDS. 

Records  of  land  office  as  evidence,  see  Evi- 
dence, i  342. 

II.  glTBVIi Y  AMP  DIgPOSAI.  OF  lAWDS 
OF  imiTED   STATES. 

<B)  Bntriea,  Sales,  and  Poaaeaaorr  RlKbta. 

Laws  avoiding  locations  where  certificates  for 
unlocated  balance  are  not  filed  within  desig- 
nated time  as  impairing  obligation  of  con- 
tracts, see  Constitutional  Law,  §  123;  as  im- 
pairing vested  rights,  see  Constitutional  Law, 
§  93;  validity  as  dependent  on  retroactive 
operation,  see  Constitutional  Law,  §  190. 

<F)   Svraotp  and  OTerllovred  Landa. 

{  61.  Under  Act  March  1,  1855  (Laws  1855, 
p.  154),  one  Tield  not  to  establish  a  legal  or 
equitable  title  to  swamp  lands. — Nail  v.  Conover 
(Mo.)  1039. 

<M)    Convey^ancea,  Contracta,  and  Bxemp- 
tlona. 

§  139.  An  agreement  to  enter  under  the 
laws  of  the  United  States  lands  for  a  home- 
stead for  the  benefit  of  another  is  a  violation  of 
the  statute. — Hardy  v.  Samuels  (Ark.)  654. 

m.  SISPOSAX  OF  IJkNDS  OF  THE 
STATES. 

Mandamus  to  compel  reinstatement  of  pur- 
chaser of  school  land,  parties,  see  Manda- 
mus, i  152. 

J  172.  One  claiming  a  forfeiture,  under  Act 
Aug.  30,  3850  (Laws  18.jC.  p.  81  c.  150),  of  a 
survey,  held  required  to  show  that  the  survey 
was  on  a  conditional  certificate.— Keith  v.  Gue- 
dry  (Tex.)  17. 

5  172.  Statement  as  to  necessary  proof  as  to 
forfpiture  of  n  siirvpy  under  Act  Nov.  20.  1871 
(l^aws  1!(1  Sess.  1871,  p.  45,  c.  57).— Keith  v. 
(Jiiedry  (Tex.)   17. 


wuica   was   aeiayea. — uyme  T.   nooisoa   ixex.; 
256. 

S  173.  Under  Const,  art.  7,  {  6,  Const 
1876,  art.  5,  §  IS,  and  Rev.  St.  18%,  arts. 
1550,  4271,  sales  of  county  school  lands  made 
by  the  county  judge  under  power  attempted  lo 
be  conferred  on  him  by  the  commissioners' 
court  hel(t  invalid.— Ofdlnp  v.  Liberty  County 
(Tex.  Civ.  App.)  29L 

S  173.  Where  a  sale  of  county  school  lands 
was  invalid  only  because  made  by  the  county 
judge  under  an  ultra  vires  authorization,  the 
county,  having  accepted  and  used  the  proceeds, 
ratified  the  sale.— Oallup  y.  Liberty  Connty 
(Tex.  Civ.  App.)  291. 

8  173.  Where  county  commissioners  without 
authority  authorized  a  sale  of  school  lands  by 
the  county  judge,  the  fact  that  he  was  allowed 
a  commission  out  of  the  purchase  price,  all 
of  which  belonged  to  the  county  school  fund, 
did  not  invalidate  the  sale.— Gallup  v.  Liberty 
County  (Tex.  Civ.  App.)  291. 

i  175.  Under  Rev.  St.  1896.  art  4269,  and 
Const,  art.  7,  {  2,  a  location  of  public  school 
land  held  to  prevail  over  a  subsequent  loca- 
tion of  county  school  land. — Ell  wood  v.  Stall- 
cup  (Tex.  Civ.  App.)  906. 

i  178.  A  certain  outstanding  title  to  land 
held  not  to  be  asserted  against  a  purchaser  for 
value  without  notice  thereof.— Ingalls  t.  Grans* 
Lumber  Co.  (Tex.  Civ.  App.)  53. 

PUBLIC  NUISANCES. 

See  Nuisance,  SS  72,  84. 

PUBLIC  POLICY. 

Affecting  validity  of  contract,  see  Contracts,  S 

108. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  S{  11-111. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street    Railroads; 

Telegraphs  and  Telephones. 
Water    companies,    see    Waters    and    Water 

Courses,  Sl  188,  201. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  SS  188,  20L 

PUNISHMENT. 

See  Criminal  Law,  S  1208 ;   Pardon. 
For  offenses  by  infant,  see  Infants,  S  69. 
For  rape,  see  Rape,  S  64. 

PUNITIVE  DAMAGES. 

See  Damages,  §§  87,  91. 

QUALIFICATIONS. 

Of  county  school   superintendent,   see   Schools 
and  School  Districts,  S  46. 

QUANTUM  MERUIT. 

See   Work   nnd   Labor. 


loplcs,  divisions,  &  section  (5)  NUMBERS  In  this  Index,  &  Dec.  &  Amer.  Digs.  &  Reporter  Indexes  sgrea 


INDEX-DIGEST. 


1245 


QUESTIONS  FOR  JURY. 

Id  civil  actions,  see  Trial,  S|  I3d-143. 
In   criminal   prosecutions,   see    Criminal    Law, 
a    737-764. 

QUIETING  TITLE. 

L  BIGHT  OF  AOTION  AND  DEFENSES. 

Title  to  swamp  lands,  sufficiency  of  title  of  gran- 
tee from  state,  see  Public  Lands,  {  61. 

i  10.    In  a  suit  under  Bev.  St  1889,  f  650 

(Ann.  St.  1906,  p.  667),  to  quiet  title,  plaintiff 
need  not  go  back  of  the  common  source  of  title, 
but,  when  he  relies  on  a  paper  title  from  the 
government,  he  must  show  that  his  title  is  com- 
plete and  adequate. — Nail  t.  Conover  (Mo.) 
1039. 

{  10.  In  a  suit  to  quiet  title,  evidence  held 
to  show  that  there  was  no  admitted  or  assumed 
common  source  of  title,  and  plaintiSE,  relying 
on  a  paper  title  from  the  government,  must,  to 
recover,  show  a  cfHnplete  title.— Nail  v.  Conover 
(Mo.)  1089. 

n.  PROCEEDINOS  ASH  BEUEF. 

{  29.  Facts  stated  held  to  show  no  element 
of  equitable  laches  so  as  to  bar  an  action  to 
quiet  title.— Rutter  v.  Carothers  (Mo.)  1056. 

QUO  WARRANTO. 

Equitable  estoppel  by  position  taken  in  quo 
warranto  proceedings,  see  Estoppel,  §  68. 

H.  jmUSDIOTION,    PROCEEDIIfOS, 
AND   BEUEF. 

f  55.  In  quo  warranto  to  test  defendant's 
right  to  hold  over  the  office  of  superintendent 
of  public  schools,  relator  cannot  contend  that 
defendant  was  a  usurper,  in  that  he  did  not 
take  an  oath  to  support  the  Constitution, 
where  it  does  not  affirmatively  appear  that 
such  oath  was  not  taken.— State  v.  Evans 
(Tenn.)  81. 

I  57.  In  a  proceeding  in  the  nature  of  quo 
warranto  to  test  the  right  of  defendant  to  hold 
over  the  office  of  county  superintendent  of  pub- 
lic schools,  relator's  excuse  for  not  having  a 
certificate  from  the  board  of  education,  as  re- 
quired by  Acts  1895,  p.  70,  c.  54,  held  not  re- 
viewable.—State  V.  Evans  (Tenn.)  81. 

RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  Car- 
riers. 

Condemnation  of  street  crossing  over  railroad, 
admissibility  of  evidence  of  damages,  see  Emi- 
nent Domain,  §  203. 

Judicial  notice  that  railroads  are  engaged  in  in- 
terstate and  intrastate  commerce,  see  Evi- 
dence, S  20. 

Penalties  for  nonpayment  of  wages  due  em- 
ployes, see  Master  and  Servant,  $  83. 

Taxation  of,  see  Taxation,  §  391. 

V.  BIGHT  OF  WAT  AND  OTHEB  IN- 
TEBESTS   IN  L&ND. 

Condemnation  of  proiierty  for  right  of  way,  trial 
on  appeal  from  decision  of  commissioners,  see 
Eminent  Domain,  §  239. 

Condemnation  of  right  to  lay  pipe  line  on  right 
of  way,  see  Eminent  Domain,  |  136. 

Condemnation  of  street  crossing  over  railroad, 
sufficiency  of  evidence  of  damages,  see  Emi- 
nent  Domain,   $   205. 


i  72.  A  condition  in  a  contract  held  dis- 
charged by  the  subsequent  execution  of  another 
contract  taking  up  the  subject-matter  of  the 
prior  agreement.— Ozark  &  0.  C.  Ry.  Co.  v. 
Ferguson  (Ark.)  624. 

VX.  CONSTBDCTION.   MAINTENANCE^ 
AND  EQUIPMENT. 

Accrual  of  right  of  action  for  injuries  from  neg- 
ligence in  construction,  see  Limitation  of  Ac- 
tions, I  55. 

{  96.  Where  a  street  grade  at  a  railroad 
crossing  rendered  it  impossible  for  the  company 
to  lay  a  third  track,  it  was  the  duty  of  the  city 
to  so  change  the  grade  that  such  track  could 
be  laid  when  it  became  necessary  for  the  rail- 
road company's  business.— Louisville  &  N.  R. 
Co.  v.  City  of  Louisville  (Ky.)  849. 

I  98.  In  mandamus  by  a  city  to  compel  a 
railroad  to  establish  a  grade  crossing,  the  rail- 
road held  entitled  to  show  that  it  is  impractica- 
ble to  maintain  a  grade  crossing. — Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  City  of  Helton  (Tex.  Civ.  App.> 
413. 

X.  OPEBATION. 

Actions  for  wrongful  death,  see  Death,  }  47. 
Crossing  road  by  street  railroad,  see  Street  RaiF 

roads,  {  41. 
Liabilities  for  wrongful  death  of  servant,  pen 

alty  recoverable,  see  Death,  |  78. 

(B)  Statntorr,      Mnnicipml,      mnd      OiBcisl 

Rearnlatioiis. 

Law  imposing  {lenalty  for  failure  to  provide 
waiting  rooms  with  wholesome  drinking  water 
as  denial  of  equal  protection  of  law,  see  Con- 
stitutional Law,  S  241. 

Regulations  as  to  blocking  switches  etc.,  valid- 
ity as  dependent  on  due  process  of  law,  see 
Constitutional  Law,  f  301 ;  as  dependent  ou 
nonexercise  of  power  by  Congress,  see  Com- 
merce, {  10. 

I  ^5.  An  indictment  against  a  carrier  for 
failure  to  provide  drinking  water  at  a  passenger 
station  held  to  state  a  violation  of  Kirby's  Dig. 
§  6634.— State  v.  St.  Louis  &  S.  F.  R.  Co. 
(Ark.)  627. 

i  255.  Kirby's  Dig.  fS  6634.  6636,  held  to 
impose  a  duty  of  providing  waiting  rooms  with 
water  on  railroad  companies  as  corporations  as 
well  as  on  the  agents  in  charge  o<f  the  stations. 
—State  T.  St.  Louis  &  S.  F.  R.  Co.  (Ark.)  627. 

(C)  Companies  and  Persons  Iilnble  for  In- 

Jnrles. 

i  256.  Evidence  held  to  show  that  a  railroad 
company's  duty  as  to  a  car  on  a  side  track  bad 
not  ceased  at  a  particular  time. — Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Fowler  (Tex.  Civ.  App.)  593. 

(D)  Injuries   to   Ucensees    or   Trespassers 

In  General. 

§  273%.  A  railroad  company  in  possession  of 
freight  as  war^ouseman  for  delivery  to  the 
consignee  must  exercise  ordinary  care  In  guard- 
ing the  same  so  as  to  prevent  injury  to  others. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Fowler  (Tex.  Civ. 
App.)  593. 

i  2731^.  The  rule  that  a  carrier  need  not 
acquaint  itself  with  the  character  of  goods  re- 
ceived for  transportation  held  subject  to  the  ex- 
ception that  it  does  not  apply  to  dangerous  ar- 
ticles, and  a  carrier  receiving  dangerous  articles 
must  exercise  ordinary  care  to  prevent  injury  to 
others.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Fowler 
(Tex.  Civ.  App.)  593. 

(F)  Accidents   at    Orossiacs. 

Previous  decisions  of  courts  of  state  in  which 
cause  of  action  arose  as  law  governing  action, 
see  Courts,  §  95. 
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I  312.  Engineer  of  a  train  approaching  a  pri- 
vate road  crossing  held  not  bound  to  look  away 
from  tlie  track  to  see  if  he  can  discover  ap- 
proaciiing  travelers  at>ove  the  sides  of  the  cut 
through  which  the  road  runs. — Louisville  &  N. 
R.  Ck>.  7.  Engleman's  Adm'r  (Ky.)  833. 

i  312.  A  railroad  is  not  required  to  give  no- 
tice of  the  approach  of  trains  to  a  private  cross- 
ing unless  it  has  been  customary  for  signals  to 
be  given  which  are  relied  on  by  persons  using 
the  crossing.— Louisville  &  N.  R.  Co.  v.  Engle- 
man's  Adm'r  (Ky.)  833. 

§  316.  A  railroad  may  run  its  trains  at  any 
speed  it  pleases  over  private  crossings. — Louis- 
ville &  N.  B.  Co.  v.  Engleman's  Adm'r  (Ky.) 
833. 

§  327.  One  having  a  right  to  cross  a  rail- 
road track  need  not  stop  to  look  or  listen  tiefore 
crossing,  in  order  to  discover  whether  a  train 
is  approaching. — Chesapeake  &  O.  Ry.  Co.  t. 
Patrick  (Ky.)  820. 

i  335.  In  an  action  for  the  death  of  a  pe- 
destrian at  a  crossing,  evidence  held  not  to  show 
that  the  railroad  was  guilty  of  negligence  be- 
cause it  ran  its  train  at  a  dangerous  rate  of 
speed.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Chavasse's  Adm'r  (Ky.)   171. 

i  340.  A  watchman  maintained  by  a  rail- 
road at  a  crossing  held  not  guilty  of  negligence 
in  allowing  a  pedestrian- to  cross  without  warn- 
ing him  of  the  approach  of  a  train.— Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Chavasse's 
Adm'r  (Ky.)  171. 

$  350.  In  an  action  for  injuries  in  a  crossing 
accident,  whether  plaintiff  was  negligent  In 
standing  on  one  track  while  a  freight  train  was 
passing  on  another  held,  under  the  evidence,  for 
the  jury.— Chesapeake  &  O.  Ey.  Co.  v.  Patrick 
(Kv.)  820;    Same  v.  Picklesimer's  Adm'r  (Ky.) 


{  350.  There  Ss  no  presumption  that  a  person 
killed  at  a  private  railroad  crossing  is  guilty 
of  contributory  ne^li^ence;  that  question  being 
for  the  jury. — Louisville  ft  N.  R.  Oo.  v.  Bngle- 
man's  Adm'r  (Ky.)  833. 

J  350.  Whether  the  custom  prevails  to  give 
signals  when  trains  approach  private  crossings 
and  people  rely  on  such  signals  being  given  in 
any  given  case  held  for  the  jury.— Louisville  & 
N.  R.  Co.  V.  Engleman's  Adm'r  (Ky.)  833. 

I  350.  In  an  action  for  death  of  a  person 
killed  at  a  private  railroad  crossing,  wnether 
the  custom  of  giving  signals  for  a  crossing  pre- 
vailed to  an  extent  that  persons  using  the  cross- 
ing could  relf  on  the  signals  being  given  held, 
under  the  evidence,  a  question  for  the  jury. — 
Louisville  &  N.  R.  Co.  v.  Engleman's  Adm'r 
(Ky.)  833. 

S  351.  In  ah  action  for  injuries  at  a  crossing, 
an  instruction  confining  the  proof  of  signals  of 
an  approaching  engine  to  the  ringing  of  the 
bell  held  proper.— Chesapeake  &  O.  Ry.  Co.  v. 
Patrick  (Ky.)  820 ;  Same  v.  Picklesimer's  Adm'r 
(Ky.)  822. 

§  351.  In  an  action  for  death  at  a  crossing, 
instructions  given  as  to  duty  to  give  signals 
held  erroneous. — Louisville  &  N.  R.  Co.  v.  En- 
gleman's Adm'r  (Ky.)  833. 

(G)  Injnrlea  to  Persona  on  or  near  Tracks. 

S  360.  A  railroad  need  not  watch  for  persons 
along  and  near  its  right  of  way,  but  trainmen, 
becoming  awate  of  the  presence  of  a  person  on  a 
public  road  near  its  track  and  that  his  horse  is 
frightened,  must  desist  from  making  noises 
frightening  the  horse,  if  consistent  with  their 
other  duties. — Adams  v.  International  &  O.  N. 
R.  Co.  (Tex.  Civ.  App.)  895. 

i  360.  A  railroad  held  liable  for  injuries 
r^aused  by   trainmen   frightening  a  horse  on   a 


public  road  near  the  track.— Adams  r.  Intemir 
tional  &  G.  N.  R.  Co.  (Tei.  Civ.  App.)  895. 

(  360.  A  railroad  held  liable  for  the  results 
of  the  frightening  of  horses  by  unnecessary  and 
unusual  whistling  or  letting  off  of  steam,  under 
circumstances  amounting  to  negligence  or  will- 
fulness.-Adams  V.  International  &  G.  N.  B. 
Co.  (Tex.  Civ.  App.)  895. 

I  304.  A  railroad  company  heid  not  requir- 
ed to  load  or  inspect  its  car  to  prevent  coal 
falling  from  it  on  one  playing  on  its  grounds 
near  the  track. — Covington  ft  C.  R.  Transfer  & 
Bridge  Co.  v.  Mnlvey's  Adm'r  (Ky.)  129. 

{  397.  In  an  action  against  a  railroad  for 
frightening  a  horse  on  a  public  road,  evidence 
of  the  habit  of  the  engineer  held  admissible.— 
Adams  v.  International  ft  Q.  N.  B.  Co.  (Tex. 
Civ.  App.)  895. 

§  397.  Where  an  engineer  was  charged  with 
negligently  operating  a  train  and  frightening 
a  horse,  held  error  to  permit  the  engineer  to 
testify  that  in  his  experience  he  did  not  recall 
an  instance  of  having  frightened  a  horse.— 
Adams  v.  International  ft  G.  N.  B.  Co.  (Tex. 
Civ.  App.) -895. 

I  401.  A  charge  in  an  action  for  injnries  to 
a  person  struck  by  a  locomotive  heU  not  ob- 
jectionable on  a  certain  ground. — Missouri.  K. 
&  T.  Ry.  Co.  of  Texas  v.  Beyndds  (Tex.)  531. 

{  401.  In  an  action  for  injuries  to  a  person 
struck  by  a  switch  engine,  a  charge  heU  er- 
roneous as  taking  from  the  jury  the  qaestion 
whether  the  acts  of  the  switching  crew  on  dis- 
covering plaintiff's  danger  were  a  sufficient  ex- 
ercise of  the  care  required  under  the  circum- 
stances.—'Missouri.  K.  &  T.  Ry.  Co.  o*  Texas  v. 
Reynolds  (Tex.)  531. 

J  401.  In  an  action  for  injnries  to  a  person 
struck  by  a  locomotive,  a  requested  chane  held 
erroneous.— Missouri.  K.  ft  T.  By.  Ca  m  Texas 
V.  Reynolds  (Tex.)  531. 

(R)  Injuries  to  Animals  on  or  near  Traelca. 

f  411.  No  cause  of  action  exists  nnder  Rev. 
St.  1899,  H  1105,  2867  (Ann.  St.  1906,  pp.  945, 
1649),  for  the  mere  failure  of  a  railroad  to  in- 
close a  tract  of  land  owned  by  it  on  one  side  of 
its  track.— C3orcoran  v.  Wabash  B.  Co.  (Mo. 
App.)  743. 

{  411.  It  is  the  point  at  which  stock  injured 
by  a  railroad  enters  the  right  of  way  that  de- 
termines the  liability  or  nonliability  of  the  rail- 
road under  Rev.  St.  1899,  i  1105  (Ann.  St. 
1906,  p.  945),  requiring  it  to  fence  its  right  of 
way,  and,  in  the  absence  of  other  proof,  the 
place  on  the  track  where  the  animals  were  in- 
jured will  foe  taken  as  marking  the  point  ot 
entry.— Corcoran  v.  Wabash  R.  Co.  (Mo.  App.) 
743. 

i  411.  No  liability  attaches  to  a  railFoad 
company  for  failure  to  put  a  cattle  guard  in  a 
place  where  to  do  so  would  endanger  the  lives 
or  limbs  of  its  employes. — Corcoran  v.  Wabash 
R.  Co.  (Mo.  App)  743. 

§  412.  Defendant  railroad  held  liable  for  in- 
juring stock  which  passed  onto  its  right  of  way 
through  a  gap  in  the  railroad  fence. — Gulf,  C. 
&  S.  F.  By.  Co.  v.  Benaist  (Tex.  Civ.  App.)  5S7. 

i  443.  In  an  action  against  a  carrier  of  sul- 
phuric acid  for  injuries  caused  by  the  escape 
of  the  acid  from  a  car  in  flowing  into  the  street, 
evidence  held  to  show  that  it  had  notice  of  the 
dangerous  character  of  the  atdd,  and  that  it  neg- 
ligently permitted  it  to  escape.— Gulf,  C.  ft  S. 
F.  Ry.  Co.  V.  Fowler  (Tex.  (Sv.  App.)  593. 

I  443.  Evidence  held  to  show  that  a  carrier 
was  liable  to  the  owner  for  the  loss  of  the  goods, 
and  hence  liable  to  a  third  person  for  injuries 
caused  by  the  goods.— Gulf,  C.  ft  S.  F.  Ry.  Co.  v. 
Fowler  (Tex.  CTiv.  App.)  593. 
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i  446.  In  an  action  against  a  railroad  for 
killing  stock,  the  negligence  of  tlie  railroad 
held  for  the  jury.— Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  T.  Lowry  (Ky.)  128. 

i  446.  Where  plaintiff  showed  facts  estal)- 
lishiuK  snme  negligence  of  the  railroad  employes, 
it  was  for  the  jury  to  determine  whether  the 
killing  of  the  cattle  was  due  to  want  of  care. — 
Cincinnati,  N.  O.  &  T.  P.  Ey.  Co.  v.  Lowry 
(Ky.)  12a 

f  446.  Circnmstances  nnder  whidi  tlie  issue 
aa  to  whether  a  cattle  guard  placed  at  a  given 
point  outside  the  limits  of  a  town,  but  near  a 
station,  would  be  a  menace  to  the  safety  of 
train  operatives,  would  be  for  the  court,  and 
under  which  for  the  jury,  stated. — Corcoran  t. 
Wabash  R.  Co.  (Mo.  App.)  743. 

(I)  Fires. 

i  484.  Evidence,  in  an  action  against  a  rail- 
road company  for  damages  from  fire,  held  suf- 
ficient to  take  the  case  to  the  jury.— Markt  v. 
Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.)  1142. 

i  484.  In  an  action  for  the  destruction  of 
plaintiff's  cotton  seed  in  a  storage  house  on 
defendant's  right  of  way  adjoining  its  cotton 
platform,  evidence  held'  to  raise  the  issue  of 
plaintiff's  contributory  negligence. — Abbott  Gin 
Co.  T.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Ciy.  App.)  284. 

it  485.  Instruction,  in  an  action  against  a 
railroad  for  loss  by  fire,  hrld  to  ignore  the 
rights  of  a  cropper  of  plaintiff,  and  that  it 
should  have  confined  recovery  to  the  loss  sus- 
tained by  plaintiff  alone.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  t.  Couch  (Tex.  Civ.  App.)  67. 

RAPE. 

X.  OFFENSES   AHD   RESPOMSIBII.ITT 
THEBEFOB. 

I  13.  Carnal  knowledge  of  a  child  under  the 
age  of  consent  being  itself  criminal,  in  a  prose- 
cution therefor,  evidence  of  alleged  representa- 
tions of  the  child  to  accused  as  to  her  age  was 
properly  excluded.— Zacliary  t.  State  (Tex.  Cr. 
App.)  263. 

H.  PROSECUTION  AMD  PUNISHMENT. 

Amendment  of  statute,  see  Statutes,  g  138. 
Subject  and  title  of  statute  relating  to  venue, 
see  Statutes,  {  lia 

(B)  EiTldenee. 

Hearsay,  see  Criminal  L^w,  {§  419,  420. 

{40.  On  a  trial  for  rape,  the  reputation  of 
prosecutrix  for  chastity  is  admissible. — Jack- 
son V.  State  (Ark.)  101. 

{40.  In  a  prosecution  for  rape,  evidence  of 
lewdness  and  familiarity,  indicating  that  prose- 
cutrix might  have  had  intercourse  with  others 
than  accused,  held  admissible.— Bader  v.  State 
(Tex.  Cr.  App.)  555. 

{  48.  In  a  prosecution  for  Tai>e,  the  details 
of  prosecutrix's  statement  to  her  mother  con- 
cerning the  assault  held  admissible. — Bader  v. 
State  (Tex.  Cr.  App.)  555. 

{  51.  Evidence  •  held  to  show  that  accused, 
charged  with  rape,  was  not  the  husband  of  pros- 
ecutrix.—Munger  V.  State  (Tex.  O.  App.)  874. 

(C)  Trial    and   ReTlevr. 

Election  between  acts,  see  Criminal  Law,  {  678. 

{  59.  On  a  trial  for  rape,  the  failure  to 
make  outcry  held  proper  as  showing  want  of 
resistance.— Jackson  v.  State  (Ark.)  101. 

{  59.  On  a  trial  for  rape,  the  refusal  to 
charge  on  the  failure  to  make  immediate  com- 


plaint accompanied  by  subsequently  treating  ac- 
cused in  a  friendly  manner  held  erroneous. — 
Jackson  v.  State  (Ark.)  101. 

(D)   Sentenee   and   Punishment. 

§  84.  Upon  conviction  of  a  boy  under  17 
years  old  of  rape,  the  punishment  is  imprison- 
ment for  life  or  for  not  less  than  6  years ;  the 
maximum  punishment  of  death,  provided  by 
White's  Ann.  Pen.  Code,  art.  639,  not  applying 
where  accused  is  under  17  years  old. — Munger 
V.  State  (Tex.  Cr.  App.)  874. 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent,  (|  163- 

173. 
Of  contract  of  incompetent  after  restoration  to 

sanity,  see  Insane  Persons,  §  79. 
Of  sale  of  school  lands,  see  Public  Lands,  {  173. 

REAL  ACTIONS. 

See  Ejectment ;  Trespass  to  Try  Title, 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Property. 

Appellate  jurisdiction  in  action  involving  title 
to,  see  (jonrts,  (  231. 

REASONABLE  DOUBT. 

Instructions,  see  Criminal  Law,  {  789. 

REBATES. 

To  brokers,  rights  of  principal,  see  Brokers, 
t  19. 

REBUTTAL 

Evidence,  see  Trial,  S  60. 

RECEIVERS. 

Of  corporation,  effect  on  suit  against  stockhold- 
ers, see  Corporations,  {  349. 

Of  corporations  in  general,  see  Corporations, 
{{  542-^. 

Of  insolvent  water  company,  see  Waters  and 
Water  Courses,   {   188. 

rv.  MANAGEMENT    AND    DISPOSI- 
TION OF  PROPEBTY. 

(D)  Sale    and    ConveT-anoe    or    RedellverT' 
of  PropertT* 

{  139.  Facts  stated  in  a  motion  to  vacate 
a  receiver's  sale  on  the  ground  of  collusion,  etc., 
held  to  require  the  vacation  of  the  sale,  so  that 
it  was  error  to  refuse  to  hear  evidence  to  sup- 
port the  motion.— Dilley  v.  Jasper  Lumber  Co. 
iTex.)  255. 

VI.  ACnONS. 

I  174.  An  order  of  the  federal  court  which 
appointed  a  receiver  for  a  railroad  held  to  au- 
thorize a  suit  by  plaintiff  against  the  receiver 
for  injuries  sustained  prior  to  his  appointment, 
regardless  of  Act  Cong.  March  3,  ISSt,  c  373,  | 
3.  24  Stat.  553,  as  amended  by  Act  Aug.  13, 
1888,  c.  866,  {  3,  25  Stat  435  (U.  S.  Comp.  St 
1901,  p.  510).— International  &  G.  N.  R.  Co.  v. 
Wynne  (Tex.  Civ.  App.)  50. 

{  183.  In  a  suit  against  a  railroad  and  its 
receiver,  the  allegation  of  the  petition  that 
permission  to  sue  the  receiver  had  been  obtain- 
ed from  the  court  appointing  him  will  be  taken 
as  true  where  not  denied  by  plea  under  oath,  aa 
required   by   Rev.    St   18!)o,   art.   1265.— Inter- 
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Trial,  ${  56-105. 

RECITALS. 

In  conveyance  as  notice  to  purchaser,  see  Yen- 
dor  and  Purchaser,  §  230. 
In  judgment,  see  Judgment,  |  525. 

RECORDERS. 

City  bond  recorder,  see  Municipal  Corporations, 
$  162. 

RECORDS. 

Abstract  for  purpose  of  review,  see  Appeal  and 

Error,  §§  5S0,  586. 
As  notice  affecting  good  faith  of  purchaser  of 

land,  see  Vendor  and  Purchaser.  J  231. 
Of  judgment,  see  Judgment,  §  272. 
Of  proceedings  of  county  board,  see  Counties, 

Record  title  to  sustain  adverse  possession,  see 
Adverse  Possession,  §  82. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §§  497-713 ;  Criminal  Law,  |i 
1086-1120. 

Use  of  prison  records  to  identify  accused  under 
habitual  criminal  statute,  see  Criminal  Law, 
S   1204. 

REFERENCE. 

n.   BEFEBEES  AND  PBOOEEDINGS. 

§  47.  A  court  held  to  have  authority  to  ap- 
point a  master.— Carr  v.  Fair  (Ark.)  659. 

III.   REPORT  AND   FINDINOS. 

{  90.  The  failure  of  a  court  to  give  to  the 
findings  of  a  master  the  weight  which  the  evi- 
dence shows  they  are  entitled  to  will  be  ground 
for  reversal  on  appeal.— Carr  v.  Fair  (Ark.)  659. 

f  103.  Under  Kirby's  Dig.  i  6337,  the  ef- 
fect of  a  master's  report  stated. — Carr  v.  Fair 
(Ark.)  659. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

I.  RIGHT  OF  ACTION  AND  DEIFENSES. 

$  19.  To  justify  the  reformation  of  an  instru- 
ment on  the  ground  of  mistake,  the  mistake 
must  have  been  mutual. — Meek  v.  Hurst  (Mo.) 
1022. 

n.  PROCEEDINGS  AND  REUEF. 

Application  of  general  statutes  of  limitation,  see 
Limitation  of  Actions,  §  39. 

i  32.  An  equitable  action  to  correct  a  mis- 
take in  a  deed,  brought  more  than  40  years 
after  the  date  thereof,  with  no  excuse  pleaded 
or  proved  for  such  delay,  will  be  deemed  a  stale 
demand.— William  Carlisle  &  Co.  v.  King  (Tex. 
Civ.  App.)  581. 

S  36.  Though  a  contract  may  be  reformed 
and  subsequently  enforced  in  the  same  suit,  a 
reformation  will  not  be  granted,  unless  the  ele- 
ments necessary  to  justify  it  are  pleaded  as 
frounds  for  relief.— Meek  v.  Hurst  (Mo.)  1022. 

REGISTRATION. 

Of  voters,  see  Elections.  §§  95-97. 


RELEASE. 

See  Accord  and  Satisfaction;   Compromise  and 

Settlement;   Payment. 
Of  liability  of  carrier  for  failure  to  famish  cars, 

see  Carriers,  S  156. 
Of  mortgage  of  separate  property  of  married 

women  for  debts  of  husband,  see  Husband  and 

Wife,  §  171. 

I.  REQinSITES  AND  VAUDrTT. 

§§  16,  17.  If  an  injured  servant  signed  a  re- 
lease of  a  claim  for  injuries  believing  it  to  be  a 
receipt  for  wages  due  him,  and  the  question  of  a 
settlement  was  not  mentioned  at  the  time,  the 
release  was  invalid  as  obtained  either  by  fraud 
or  mistake. — Louisville  &  N.  R.  Co.  t.  Crutch- 
er  (Ky.)  191, 

m.  PUBADING,  EVIDENCE,  TRIAI., 
AND  REVIEW. 

Right  to  trial  by  jury  of  issue  of  fraud,  see 
Jury,  §  13. 

§  50.  A  plaintiff  claiming  that  the  release 
pleaded  by  defendant  was  fraudulently  procur- 
ed must  tender  the  issue  by  proper  replication. 
as  provided  by  Rev.  St  1899,  §  654  (Ann.  St. 
1906.  p.  670).— Freeman  v.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.  App.)  1. 

§  52.  A  reply  to  an  answer  pleading  settle- 
ment of  a  claim  for  damages  held  to  proi>erIy 
raise  the  issue  of  fraud.— Berry  v.  St.  Louis  & 
S.  F.  R.  Co.  (Mo.)  1043. 

I  55.  A  written  release  from  all  claims 
for  personal  injuries,  signed  by  plaintiff,  made 
a  prima  facie  defense  when  introduced  in  a  per- 
sonal injury  action,  and  the  burden  was  on 
plaintiff  to  avoid  the  release  by  showing  iu 
invalidity.— Louisville  &  N.  R.  Co.  v.  Crutcher 
(Ky.)  191. 

§  58.  Where  the  testimony  was  conflicting 
as  to  whether  a  release  was  signed  under  the 
belief  that  it  was  a  receipt  for  wages,  as  claim- 
ed by  one  party  thereto,  the  question  was  for 
the  jury.— Louisville  &  N.  R.  Co.  v.  Crutcher 
(Ky.)  191. 

g  59.  In  a  switchman's  action  for  injuries 
by  being  thrown  from  a  switch  engine  cab,  in 
which  defendant  pleaded  a  release,  which  plain- 
tiff claimed  was  signed  by  him  under  a  mis- 
understanding, an  instruction  on  the  issue  held 
not  sufficiently  concrete,  and  that  the  court 
should  have  instructed  as  stated. — Louisville 
&  N.  R.  Co.  V.  Crutcher  (Ky.)  191. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  H 
113-151. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  §1  338-366. 

REMAINDERS. 

See  Life  Estates.  , 

REMAND. 

Of  cause  removed  from  state  court,  see  Removal 
of  Causes,  §  107. 

REMEDY  AT  LAW. 

Effect  on  right  to  injunctive  relief,  see  Injunc- 
tion, §  16. 

Effect  on  right  to  mandamus  of  existence  of 
other  remctiy,  see  Mandamus,  §  3. 
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jjaisconsiruciion  oi  aci  reiaiiHK  lo  oy  iriui  couri 
as  ftround  of  appellate  jurisdiction,  see  Courts, 
i  231. 

n.   OKIOIN,  NATURE,   AND  SUBJECT 
OF   CONTROVEBST. 

S  19.  Where  plaintiff  stated  a  cause  of  ac- 
tion at  common  law,  error  in  allowing  him  to 
tnke  the  benefit  of  an  act  of  Congress,  after 
the  denial  of  defendant's  motion  to  remove  the 
cause  as  based  on  such  act,  could  be  corrected 
on  appeal,  and  did  not  oust  the  state  court  of 
jurisdiction. — Shohoney  v.  Quincy,  O.  &  K.  C. 
Ky.  Co.  (Mo.)  1023. 

5  23.  Defendant,  by  a  petition  to  remove  to 
the  federal  court,  cannot  change  plaintiff's  cause 
of  action  so  as  to  bring  it  under  a  federal  law, 
nor  can  plaintiff,  by  stating  his  cause  of  action, 
deprive  defendant  of  his  right  to  remove  in  a 
proper  case. — Shohoney  v.  Quincy,  O.  &  K.  C. 
Ky.  Co.  (Mo.)  1025. 

VI.  PROCEEDINGS  TO  PROCURE  AND 
EFFECT   OF   REMOVAI.. 

8  81.  The  right  to  remove  a  cause  to  the 
fpileral  court  fte/d  waived. — Jlorgan's  L.  &  T. 
K.  &  8.  S.  Co.  V.  Street  (Tes.  Civ.  App.)  270. 

§  89.  Where,  on  the  record  made  by  the 
filing  of  a  petition  and  bond  for  removal,  de- 
fendant is  entitled  to  removal,  its  right  is  pre- 
served for  review  both  by  the  State  Supreme 
Court  and  the  United  States  Supreme  Court. — 
Shohoney  v.  Quincy,  O.  &  K.  C.  Ry.  Co.  (Mo.) 
102.">. 

8  Qr>.  A  federal  court's  jurisdiction  of  a  re- 
moved cause  depends  on  the  petition  for  re- 
moval and  bond,  and  not  on  the  order  of  the 
stnte  court  removing  the  cause. — .Shohoney  v. 
Quincy,  O.  &  K.  C.  Ry.  O.  (Mo.)  102.".. 

VII.   REMAND    OR   DISMISS AI.    OP' 
CAUSE. 

8  107.  An  order  denying  a  motion  to  remand 
a  cause  for  injuries  to  a  servant  based  on  the 
federal  safety  apnliance  net  (Act  Cong.  March 
2.  l.S-j;i.  c.  VM\.  27  Stat.  531  fU.  S.  Cornp.  St. 
I'.tOl.  p.  ;{174|)  held  not  res  judicata  of  the 
question  of  jurisdiction  of  a  subsequent  action 
in  the  state  court  based  on  defendant's  common- 
law  liability.— Shohoney  v.  Quincy,  O.  &  K.  C. 
Ity.  Co.  (Mo.)  1025. 

§  107.  Where  a  federal  court  has  no  juris- 
diction of  the  subject-matter,  it  cannot  be  con- 
ferred by  plaintiff's  failure  to  appeal  from  an 
order  denying  a  motion  to  remnnd. — Siiolioney 
T.  Quincy,  O.  &  K.  C.  Ry.  Co.  (Mo.)  102.->. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  §  207. 
Recovery  from  occupant  holding  under  void  ju- 
dicial sale,  see  Judicial  Sales,  §  55. 

REPAIRS. 

Of  highway,  see  Highways,  §  120. 

REPEAL 

Of  statute,  see  Statutes.  $  101. 


rV.  FliEADINO  AND  EVIDENCE. 

§  69.  Where  defendant  in  replevin  set  up 
ownership  in  his  own  right  in  the  property  in 
dispute  and  denied  plaintiff's  ownership,  the 
issue  of  tender  was  not  raised. — Russell  v. 
Brooks  (Ark.)  649. 

I  71.  In  replevin  for  an  animal  procured 
from  plaintiff  through  fraudulent  representa- 
tions, certain  evidence  held  admissible  to  show 
fraud.— Itussell   v.   Brooks  (Ark.)  649, 

I  71.  WTiere,  in  replevin,  the  issue  was 
whether  plaintiff's  property  bad  been  procured 
through  the  fraud  of  third  persons,  certain 
evidence  held  inadmissible  in  the  absence  of  an 
offer  to  show  that  the  evidence  tended  to  prove 
that  the  third  persons  had  perpetrated  a  fraud. 
—Russell  V.  Brooks  (Ark.)  649. 

'VI.  TRIAX,  JUDGMENT,  ENFORCE- 
MENT OF  JUDGMENT,  AND 
RE'VIEW. 

§  88.  Whether  an  animal  sued  for  in  replevin 
was  procured  from  plaintiff  through  fraudulent 
representations  and  for  the  felonious  purpose 
of  depriving  plaintiff  of  his  property  held  for 
the  jury.— Russell  v.  Brooks  (.\rk.)  649. 

REPLICATION. 

See  Pleading,  $  177. 

REPLY. 

See  Pleading,  i  177. 

REPORT. 

r?y  deputy  county  surveyor,  see  Counties,  §  85. 

Of  insurance  company,  .see  Insurance,  §  9. 

Of  street  car  accident,  use  of  by  motorman  to 

refresh  memory  as  a  witness,  see  Witnes.se8,  § 

2.5.5. 
Of  .-itreet  car  accident  as  self-serving  declaration, 

see  Kvidence,  $  271. 
On  reference,  see  Reference,  ||  99,  103. 

REPUTATION. 

As  to  boundaries,  see  Boundaries,  {  35. 

Evidence  as  to  reputation  of  grantor  as  forger 
of  land   titles,  see  Deeds,  8   190. 

Evidence  of  reputation  of  prosecutrix  in  prosecu- 
tion for  rape,  see  Rape,  §  40. 

Evidence  of  to  prove  boundary,  see  Boundaries, 
§  35. 

REQUESTS. 

For  instructions  in  civil  actions,  see  Trial,  §§ 

2.55^261. 
For  instructions  in  criminal   prosecutions,  see 

Criminal  Law,  §§  82.5-830. 

RESALE. 

Of  goods  on  default  of  conditional  vendee,  see 
Sales,  i  479. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancella- 
tion of  Instruments. 
Of  contract,  see  Contracts,  §  266. 
Of  contract  for  sale  of  goods,  see  Sales,  §$  94- 

lol. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  S§  103,  105. 
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RESIDENCE. 

See  Domicile.  . 

RES  JUDICATA. 

See  Judgment,  §{  570,  707-743. 

RESTRICTIONS. 

Id  deeds,  see  Deeds,  {{  145,  147. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client,  S|  101, 
103. 

RETROSPECTIVE  LAWS. 

Constitutional    restrictions,    see    Constitutional 
Law,  §  190. 


See  Taxation. 


REVENUE. 


REVERSAL 


Of  judgment  or  ordor  on  appeal,  see  Appeal  and 
Error,  i{  11C9-1176. 

REVIEW. 

See  Appeal  and  Error ;  Certiorari :  Criminal 
Law,  li  1024-1182 ;  Justices  of  the  Peace,  §§ 
102-191. 

REVIVAL. 

Of  action,  see  Abatement  and  Revival,  §{  72- 
75. 

REVOCATION. 

Of  will,  see  Wilis,  S§  179,  306. 

RIGHT  OF  WAY. 

See  Easements. 

Of  railroads,  see  Bailroads,  S  72. 

RIGHT  TO  OPEN  AND  CLOSE. 

Argument  at  trial,  see  Trial,  $  25. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  H  78,  87. 

RISKS. 

Assumed  by  employe,  see  Master  and  Servant, 

a  203-226,   295. 
Within  insurance  policy,  see  Insurance,  §§  435, 

450. 

ROADS. 

See  Highways. 

Streets  in  cities,  see  Municipal  Corporations, 
S§  697,  759-821. 

ROBBERY. 

9  5.  Under  circumstances  stated,  defendant 
held  suilty  of  robbery  of  prisoners  whom  he  had 
arrested.— Wynn  v.   Commonwealth  (Ky.)  516. 

(24.  In  a  prosecution  for  robbery,  evidence 
held  to  sufficiently  identify  accused  as  the  per- 
petrator to  warrant  a  verdict  of  guilty. — Wynn 
V.  Commonwealth  (Ky.)  516. 


Restraining  taking  or  use  of  photographs  of  per- 
sons arrested,  see  Injunction,  S  96. 

RULE  IN  SHELLEY'S  CASL 

Application  to  deeds,  see  Deeds,  {  128. 

RULES  OF  COURT. 

See  Courts,  5  85. 

Submission  of  case  by  appellee  on  failure  of  ap- 
pellant to  so  do,  see  Appeal  and  Erfor,  §  1126. 

RUNNING  WITH  THE  LAND. 

Covenants,  see  Covenants,  {{  70-78. 

SALES. 

Authority  of  seller  as  agent  of  buyer  to  con- 
tract for  limitation  of  liability  of  carrier,  see 
Principal  and  Agent,  §  101. 

Purchase  pending  action,  see  Lis  Pendens,  {  24. 

Sales  if/  or  to  particular  claiiet  of  persons. 
See  Executors  and  Administrators,  {  148;    Ke- 

ceivers,  S  139. 
Partner,  see  Partnership,   \  141. 

Sale*  of  particular  tpedet  of,  or  eitate*  or  in- 
terests in,  property. 
See  Homestead,  {  143;    Intoxicating  Liquors. 
Ucaltjr,  see  Vendor  and  Purchaser. 
Standing  timber,  see  Logs  and  Logging,  {  3. 

Bale*  on  judicial  or  other  proceedingt. 

See  Judicial  Sales. 

Of  homestead  under  order  of  court,  see  Home- 
stead, 8  143. 

Of  property  of  decedent  under  order  of  court, 
see  Executors  and  Administrators,  §§  356,  3T.'>. 

Of  property  of  infant  under  order  of  court,  see 
•Guardian  and  Ward,  §§  79-105. 

Of  property  of  lunatic  under  order  of  coort,  see 
Insane  Persons,  §  71. 

On  execution,  see  Execution,  (  273. 

On  foreclosure  of  mortgage,  see  Mortgages,  H 
361,  876. 

Tax  sales,  see  Taxation,  {  630. 

I.  BEQUISITES  AND  VAUDITT  OF 
CONTRACT. 

i  22.  To  make  a  contract  of  sale,  the  propo- 
sition to  sell  must  be  accepted  in  tiie  very 
terms  of  the  proposition.— Postal  Telegraph- 
Cable  Co.  T.  Louisville  Cotton  Oil  Oo.  (Ky.)  S'-i 

§  23.  To  make  a  contract  of  sale,  the  propo- 
sition to  buy  must  be  accepted  in  the  veiT 
terms  of  the  proposition. — Postal  Telegraph-Ca- 
ble Co.  v.  Louisville  Cotton  Oil  Co.  (Ky.)  852. 

g  23.  A  binding  contract  of  sale  held  found 
on  the  jury  finding  that  the  acceptance  of  the 
proposition  did  not  add  to  the  terms  of  the 
contract.— Postal  Telegraph-Cable  Co.  v.  Loui-^ 
ville  Cotton  Oil  Co.  (Ky.)  852. 

n.   CONSTRUCTION     OF     CONTRACT. 

?  62.  A  contract  for  the  sale  of  a  clover 
buller,  feeder,  and  stacker  held  not  divisible,  in 
the  sense  that  the  seller  was  not  bound  to  re- 
reive  back  the  stacker  and  feeder  because  the 
hnller  did  not  work  satisfactorily. — Palmer  v. 
Reeves  &  Co.  (Mo.  App.)  1119. 

i  79.  An  order  for  coke  "t.  o.  b.  Van  Baron. 
Ark."  held  to  sufficiently  fix  the  i^ace  of  de- 
livery.—Kirchman  T.  Tttffli  Bros.  Pig  Iron  & 
Coke   Co.   (Ark.)   239. 
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§  82.  Where  notes  were  given  for  the  price, 
and  tlie  seller  retained  a  lien,  the  notes  "to  be 
paid  as  the  net  earnings  of  the  gin  may  be  able 
to  pay  them  as  per  face  of  the  note."  such  notes 
became  a  demand  at  maturity. — Fuller  v.  Pryor 
(Tex.  Civ.  App.)  418. 

in.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

(A)    By  Agreement  of  Partlea. 

I  94.  Brokers  through  whom  goods  were  sold 
held  not  liable  on  an  agreement  that  the  goods 
8]iouId  be  returned  to  them  at  a  certain  place 
where  the  goods  were  destroyed  by  fire  before 
they  were  returned  there. — Plotner  &  Stoddard 
V.  Markham  Warehouse  &  Elevator  Co.  (Tex. 
Civ.  App.)  443. 

(C)  Reaelaalon  br  Buyer. 

}  114.  The  buyer  of  goods  who  has  given 
drafts  for  the  purchase  price  could  rescind  and 
cancel  the  contract  for  fraud  in  inducing  to  pur- 
chase, notwitlistanding  a  bond  indemnifying  him 
against  loss  under  the  contract.— Johnson  Coun- 
ty Sav.  Bank  v.  Rcnfro  (Tex.  Civ.  App.)  37. 

{  131.  Riglit  of  buyers^to  repudiate  a  trans- 
action within  a  reasoual»  time  after  discover- 
ing that  the  goods  do  o^^onfurm  to  the  con- 
tract stated. — I'lotner  iS^^Bdilnrd  y.  Markham 
Warehouse  &  Elevator  flH^ex.  Civ.  App.)  443. 

rV.   FERFORMANOB    OF     CONTRACT. 

<C)  Delivery     and     Acceptance    of    Goodn. 

{  150.  lu  the  absence  of  proof  to  the  con- 
trary, a  seller  sliippiiig  the  goinlj  to  the  bujrer 
must  ruake  such  a  cofttract  «ith  the  carrier 
as  will  uffofd  the  buyer  a  remody  against  the 
carrier  for  the  full  value  of  tlie  goods  in  case 
of  their  loss.— Lewis  v.  Imhof  (Mo.  App.)  329. 

i  150.  A  seller  of  goods,  who  ships  the 
goods  by  express  addressed  to  the  buyer,  must 
flhow  either  express  or  implieil  authority  to 
ship  the  goods  under  a  contract  limiting  the  lia- 
bility of  the  carrier  iu  case  of  loss.^Lewis  v. 
Imhof  (Mo.  App.)  329. 

§  153.  A  seller  held  absolved  from  any  fur- 
ther duty  to  tender  or  ship  tlie  goods  after  the 
buyer's  notification   that  he  would  not  accept 

{lerformance.— Kirchniaa    v.    Tuffli    Bros.    Pig 
ron  &  Coke  Co.  (Ark.)  239. 

I  101.  ^^^^e^e  it  ilocs  not  appear  that  goods 
shipped  were  not  consigned  to  shipper's  order, 
nor  that  the  buyer  received  the  goods  from 
the  carrier,  an  executed  contract  of  sale  is  not 
shown. — American  Jobbing  Ass'n  y.  Wesson 
(Ark.)  (5(54. 

S  168.  If  goods  bought  do  not  conform  to  the 
<K>ntract,  the  ouyer  will  have  the  right  to  reject 
them  after  fair  opportunity  to  examine  them  as 
to  their  character. — Plotner  &  Stoddard  v. 
Markham  Warehouse  &  Elevator  Co.  (Xex.  Civ. 
App.)  443. 

i  178.  Fact  that  a  part  of  goods  alleged  by 
the  buyers  not  to  conform  to  the  contract  of 
sale  was,  after  delivery  to  the  buyers,  delivered 
to  their  tenants  after  discovery  of  tlie  difference 
would  not  amount  to  an  acceptance ;  it  appear- 
ing that  such  delivery  to  the  tenants  was  against 
the  positive  orders  of  the  buyers,  and  a  mere 
mistake. — Plotner  &  Stoddard  v.  Markham 
Warehouse  &  Elevator  Co.  (Tex.  Civ.  App.)  443. 

I  179.  Where  buyers  used  a  portion  of  goods 
■delivered  to  them  which  they  claimed  did  not 
conform  to  the  contract  of  sale,  they  are  liable 
for  the  portion  used. — Plotner  &  Sto<idard  v. 
Markham  Warehouse  &  Elevator  Co.  (Tex.  Civ. 
Apn.)  443. 

I  181.  Where  it  does  not  appear  that  goods 
shipped  were  not  consi^ed  to  shipper's  order, 
nor  that  the  buyer  received  the  goods  from  the 
carrier,   an   executed   contract   of   sale   is   not  I 


shown. — American    Jobbing    Ass'n    y.    Wesson 
(Ark.)  664. 

§  381.  In  an  action  for  the  price  of  goods 
bought,  certain  evidence  held  admissible.— I'lot- 
ner  &  Stoddard  v.  Markham  Warehouse  &  Ele- 
vator Co.  (Tex.  Civ.  App.)  443. 

S  _182.  Whether  buyers  discovered  an  alleged 
variance  between  the  goods  delivered  and  the 
contract  of  sale  and  repudiated  the  transaction 
in  a  reasonable  time,  under  the  circumstances, 
held  a  question  for  the  jury. — Plotner  &  Stod- 
dard V.  Markham  Warehouse  &  Elevator  Co. 
(Tex.  Civ.  App.)  443. 

V.   OPERATION  AND  EFFECT. 

(A)  Tranafer  of  Title  aa  Between  Partlea. 

I  201.  Where  goods  are  bought  without  spe- 
cific instructions  as  to  their  sliipment,  a  deliv- 
ery to  the  carrier  for  the  buyer  held  a  delivery 
to  the  buyer,  subject  to  the  right  of  stoppage 
in  transitu. — Lewis  v.  Imhof  (Mo.  App.)  329. 

g  2181,^.  The  delivery  by  the  seller  to  the 
buyer  of  the  bill  of  lading  held  strong  presump- 
tive evidence  that  title  has  passed  to  the  buyer 
named  as  consignee. — F.  H.  Smith  Co.  v.  Louis- 
ville &  N.  R.  (5>.  (Mo.  App.)  342. 

VI.  WARRANTIES. 

{  261.  What  constitutes  an  express  warran- 
ty on  the  sale  of  goods  stated.— Wertheimer- 
Swarts  Shoe  Co.  y.  McDonald  (Mo.  App.)  5. 

{  261.  A  statement  by  the  seller  of  chattels 
that  his  goods  are  equal  in  quality  to  other 
well-known  articles  similar  in  kind  held  au  ex- 
press warranty. — Wertheimer-Swarts  Shoe  Co. 
V.  McDonald  (Mo.  App.)  5. 

$  285.  A  provision  of  a  machine  sale  con- 
tract, requiring  notice  of  the  machine's  failure 
to  comply  with  the  warranty  by  registered  let- 
ter, held  waived. — Palmer  v.  Reeves  &  Co.  (Mo. 
App.)  1119. 

J  287.  The  seller  of  farm  machinery  held 
to  have  waived  a  provision  in  the  contract  re- 
quiring a  return  of  the  machine  to  its  agent  if 
not  satisfactory.— Palmer  v.  Reeves  &  Co.  (Mo. 
App.)  1119. 

VII.  REMEDIES    OF    SELI.ER. 
(A)   Stoppaare  la  Tranaltn. 

Effect  of  notice  of  stoppage  in  transitu  on  right 
of  action  against  creditor  and  sheriff  levying 
attachment  on  goods,  see  Attachment,  }  300. 

Effect  of  notice  of  stoppage  in  transitu  on  right 
to  interplead  in  attacluuent  proceedings,  see 
Attachment,  f  287. 

I  289.  The  right  of  stoppage  in  transitu  is 
merely  an  extension  of  the  seller's  lien  for  the 
payment  of  the  purchase  money. — Letts-Spencer 
Grocer  Co.  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  10. 

I  291.  The  riftht  of  stoppage  In  transitu 
arises  upon  the  discovery  by  the  seller  while 
tlie  goods  are  in  transit  that  the  buyer  is  in- 
solvent.— Letts-Spencer  Grocer  Co.  v.  Missouri 
Pac.  Ry.  Co.  (Mb.  App.)  10. 

I  291.  Right  of  stoppage  in  transitu  held  to 
exist  where  goods  are  not  paid  for  and  buyer 
is  insolvent.— F.  H.  Smith  Go.  v.  Louisville  &  N. 
R.  Co.  (Mo.  App.)  342. 

§  291.  The  refusal  of  a  buyer  to  honor  drafts 
drawn  by  the  seller  for  the  price  is  not  in  it- 
self evidence  of  insolvency  of  the  buyer  essential 
to  justify  the  seller  to  exercise  his  right  of  stop- 
page in  transitu.— F.  II.  Smith  Co.  v.  Louisville 
&  N.  R.  Co.  (Mo.  App.)  34Z 

§  204.  The  seller's  right  of  stoppage  in 
transitu  while  the  goods  were  still  in  the  car- 
rier's possession  could  not  be  impaired  by  the 
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shipped  in  the  carrier's  warehouse  does  not 
necessarily  prevent  the  exercise  of  the  right  of 
stoppage  m  transitu. — Letts-Spencer  Grocer  Co. 
V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  10. 

I  296.  Time  when  rieht  of  stoppnj;e  in  trans- 
itu must  be  exercised  stated.— F.  H.  Smith  Co. 
V.  Louisville  &  N.  R.  Co.  (Mo.  App.)  342. 

I  209.  The  exercise  of  the  right  of  stoppage 
in  transitu  by  the  seller  vests  in  each  party 
to  the  sale  the  rights  he  had  before  the  goods 
were  delivered  to  the  carrier. — Letta-Spencer 
Grocer  Co.  v.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
10. 

(E)  Actions  for  Price  or  Value. 

Motion  to  strike  out  plea,  see  Pleading,  S§  352, 
354. 

Necessity  of  filing  written  contract  with  com- 
plaint in  justice's  court,  see  Justices  of  the 
Peace,  |  98. 

Pleading  inconsistent  defenses,  see  Pleading,  { 
03. 

i  340.  On  breach  of  a  buyer's  contract  of 
sale  before  tender  or  delivery  of  the  goods,  the 
seller  cannot  recover  the  price. — Fairbanks, 
Morse  &  Co.  v.  S.  W.  Heltsley  &  Co.  (Ky.) 
198. 

S  340.  The  remedies  of  the  seller  on  the  re- 
fusal of  the  buyer  to  receive  goods  contracted 
for.  determined. — Avant  v.  Watson  (Tex.  Civ. 
App.)  5S0. 

5  .■^47.  Certain  acts  held  to  amount  to  a  re- 
fetal  to  abide  by  an  executory  contract  so  as 
to  relieve  the  buyer  from  obligation. — Ameri- 
can Jobbing  Ass'n  v.  Wesson  (Ark.)  604. 

§  Rj9.    Evidence  in  an  action  to  recover  the 
price  of  goods  sold   held   to   sustain   judgment 
.  for  plaintilT.— Phirnix    Duster   &    Mfg.   Co.    v. 
Landau  Grocery  Co.  (Mo.  App.)  750. 

■  g  3CA.  In  an  action  to  recover  the  price  of 
goods  bought,  htid,  that  defendants  could  not 
complain  of  certain  charges. — Plotner  &  Stod- 
dard V.  Markbam  Warehouse  &  Elevator  Co. 
(Tex.  Civ.  App.)  443. 

§  3C4.  In  an  action  for  the  price  of  goods 
bought,  a  certain  charge  held  properly  refused. 
— Plotner  &  Stoddard  v.  Mnrkham  Warehouse 
&  Elevator  Co.  (Tex.  Civ.  App.)  443. 

(F)    Actions  (or  UamsKes. 

8  370.  A  buyer's  repudiation  of  the  contract 
while  the  seller  is  not  in  default  may  be  treat- 
ed by  the  seller  as  a  breach  thereof. — Kirchnmn 
V.  Tuffli  Bros.  Pig  Iron  &  Coke  Co.  (Ark.)  239. 

§  377.  In  an  action  for  a  buyer's  breach 
of  a  contract  for  the  sale  of  coke,  the  seller  held 
not  required  to  plead   the  amount  it  was  pre- 

Eared    to   ship,   esjiecially    in    view   of   Kirby's 
•ig.  S  Gl.'iS.— Kirchman  v.  Tuffli  Bros.  Pig  Iron 
&  Coke  Co.   (Ark.)  239. 

j  377.  In  an  action  by  a  seller  for  breach  of 
a  contract,  repudiated  by  the  buyer  before  time 
for  i)erformance  was  past,  it  is  not  necessary 
for  plaintiff  to  allege  the  items  of  damages  suf- 
fered.— Kirchman  v.  Tuffli  Bros.  Pig  Iron  & 
Coke  Co.  (Ark.)  239. 

S  382.  Wliere  a  buyer  claimed  that  the  coke 
sold  was  unsuitable  for  the  purposes  for  which 
he  purchased  it,  the  seller  was  entitled  to  show 
the  character  and  efficacy  of  such  coke. — Kirch- 
man  V.  Tuffli  Bros.  Pig  Iron  &  Coke  Co.  (Ark.) 
239. 

f  383.  On  the  buyer's  breach  of  contract, 
the  seller  may  recover  damages  without  proof 
that  he  had  the  goods  on  hand,  or  tendered 
them  or  sold  thom   for  less  than  the  contract 


of  the  ^oods  ordered  held  to  sustain  judgment 
for  nlaintiflf.— Phoenix  Duster  &  Mfg.  Co.  v. 
Laudau  Grocery  Co.  (Mo.  App.)  750. 

i  384.  For  a  buyer's  breach  of  contract,  the 
seller  may  recover  the  difference  between  the 
contract  price  and  the  market  value  of  the 
goods  at  the  time  and  place  of  delivery. — Kirch- 
man  V.  Tuffli  Bros.  Pig  Iron  &  Coke  Co.  (Ark.) 
239. 

5  384.  The  market  value  of  goods  at  a  place- 
where  there  is  no  market  therefor  is  the  value 
at  the  nearest  market,  plus  the  cost  of  trans- 
portation to  the  place  of  delivery.— Kirchman  v. 
Tuffli  Bros.  Pig  Iron  &  Coke  Co.  (Ark.)  239. 

S  384.  The  measure  of  recovery  by  a  seller 
suing  for  damages  for  the  buyer's  refusal  to 
receive  the  goods,  determined. — Avant  v.  Wat- 
son (Tex.  Civ.  App.)  580. 

Vm.  REMEDIES    OF    BUYEB. 

(A)   HfcoTery    of   Price. 

Conformity  of  finding  of  court  to  pleadings  and 
and  issues,  see  Tril^,  §  SOU. 

f  397.  In  an  pctiqinty  the  buyer  of  an  ani- 
mal for  the  ini  e  paid,  mi  the  ground  that 
the  animal  sb)i>:ed  by  Uw  m']],-]-  was  not  the 
one  sold,  evid'  n-  o  that  i\w  s.IIit  did  not  per- 
sonally know  ihr  fact  on  wliiili  his  warranty 
was  founded  ■\\n'<  compeici:t.  so  that  a  finding 
that  he  did  n<.t  know  the  l.wt  was  against  the 
seller.— Wright  v.  Schuftz  iKy.)  138. 

§  397.  In  an  .ictfon  by  the  Imyer  of  an  ani- 
mal for  the  price  paid,  a  limling  that  the 
measuiements  or  the  anii  i.il  rl.livercd  did  not 
correspond  wiih  the  mea.^nr.-nuiits  of  the  ani- 
mal which  the  srlleragrced  to  deliver  held  jus- 
tified by  the  eviili  nee. — Wright  v.  Schultz  (Ky.) 
138. 

<C)   ActloDH    fur  Brrncli   of  Contract. 

§  400.  Wheir,  in  an  action  for  breach  of  con- 
tract to  deliv.  !■  liunber  sold,  it  appeared  that 
the  seller  had  im  lumbor  on  liniid  at  the  time 
of  delivery  wliich  it  intended  to  deliver  under 
the  contract,  (ho  liuycr  was  not  bound  to  in- 
spect and  select  any  lumber  in  order  to  sue  for 
the  seller's  brcaili.- Kirljy  Lumber  Co.  v.  C. 
R.  Cummings  &  Co.  (Tex.  Civ.  App.)  273. 

S  418.  The  buyer's  measure  of  damages  for 
the  seller's  failure  to  deliver  goods  intended  for 
a  particular  purpose  stated.— Klrby  Lumber  Co. 
v.  C.  R.  Cummings  &  Co.  (Tex.  Civ.  App.)  273. 

f  420.  Where,  in  an  action  for  breach  of  a 
contract  of  sale,  the  facts  as  to  the  contract 
and  its  breach  are  established  by  undisputeil 
evidence,  there  is  no  question  for  the  jury  ex- 
cept the  amount  of  damages.— Kirby  Lumber 
Co.  V.  C.  R.  Cummings  &  Co.  (Tex.  Civ.  App.) 
273. 

(D)  Actions  nnd  Connterclntms  for  Brenrb 
of  Warrant)-. 

Motion  to  strike  out  j)lea  of  breach  of  warranty, 
see  I'leading,  §  3i>4. 

S  435.  In  an  action  for  price  of  goods,  spe- 
cial pleas  setting  up  breach  of  warranty  hdd 
to  be  sufficiently  certain  and  definite  to  state 
a  good  defense. — Wertheimer-Swarts  Shoe  Co. 
V.  McDonald  (Mo.  App.)  5. 

I  441.  Evidence  held  to  require  a  finding  that 
the  machine  sold  to  plaintiff  failed  to  answer 
the  purpose  intended. — Palmer  v.  Reeves  &  Co. 
(Mo.  App.)  1110. 

{  442.  While  a  representation  is  only  an  in- 
ducement to  the  contract  of  sale,  a  warranty  is 
a  part  of  the  contract;  and  hence  an  action  for 
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breach  of  an  express  warranty  Is  on  the  con- 
tract, and  the  measure  of  damages  for  false 
representations  would  not  apply. — W.  T.  Adams 
Mach.  Oo.  v.  Castleberry  (Ark.)  998. 

}  442.  In  an  action  for  a  seller's  breach  of 
warranty  that  the  machine  sold  would  be  as  good 
as  similar  machinery,  the  buyer's  measure  of 
damages  stated.— W.  T.  Adams  Mach.  Co.  t. 
Castleberry  (Ark.)  998. 

{  442.  As  a  rule,  the  damages  recoverable 
for  a  manufacturer's  breach  of  warranty  of  ma- 
chinery sold  for  a  known  purpose  held  to  in- 
clude such  consequential  damages  as  are  the 
direct  and  probable  result  of  the  breach,  in- 
cluding the  reasonable  expense  caused  by  the 
defect.— W.  T.  Adams  Mach.  Co.  v.  Castleberry 
{Ark.)  998. 

IX.  COMBITIONAI.  SATES. 

Construction  of  statute  relating  to  sale,  con- 

jnnrfive  and  disjunctive  words,  see  Statutes, 

8  197. 
Construction  of  statute  relating  to  sale,  mis- 

takeR  in  punctuation,  see  Statutes,  i  200. 
Mortgage  or  transfer  of  property  by  conditional 

vendee  as  larceny,  see  Larceny,  §  15. 

i  479.  Acts  1889,  p.  117.  c.  81.  |  1,  Add  to 
provide  two  methods  of  giving  notice  of  resale 
of  personalty  conditionally  sold. — J.  I.  Case 
Threshing  Mach.  Co.  t.  Watson  (Tenn.)  86. 

i  479.  Acts  1889.  p.  117,  c.  81,  held  to  re- 
quire a  seller,  adverti-sing  the  property  by  print- 
ed hand  bills,  to  distribute  them  a  reasonable 
time  before  the  sale.— .T.  I.  Case  Threshing 
Mach.  Co.  V.  Watson  (Tenn.)  974. 

§  479.  Failure  to  advertise  the  sale  of  prop- 
erty sold  on  condition,  on  default  by  the  buyer, 
in  the  manner  provided  by  Acts  1880,  p.  117, 
■c.  81.  i  1,  held  to  rescind  the  contract,  so  that, 
under  section  4,  the  seller  could  not  recover 
the  purchase  price.— J.  I.  Case  Threshing  Mach. 
Co.  T.  Watson  (Tenn.)  86. 

.  SANITY. 

Of  testator,  presumptions,  see  Wills,  5  52. 

Presumptions  in  criminal  prosecution,  see  Crim- 
inal Law,  ii  .311. 

Statements  of  insane  persons  as  rest  gestie,  see 
Criminal  Law,  {  366. 

SATISFACTION. 

See  Accord  and  Satisfaction ;  Compromise  and 
Settlement ;    Payment ;    Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

-Qualification  of  voters  at  school  elections,  see 
Elections,   {   6o. 

H.  PTTBI.IO    SCHOOrS. 

<A)  BatnbllBliinent,  School  Landa  and 

Fnnda,  and  RCMrnlation  In 

General. 

i  11.  Graded  schools  are  "common  schools." 
— JeCfries  v.  Board  of  Trustees  of  Columbia 
Graded  Common  School  (Ky.)  813. 

i  15.  The  public  domain  set  aside  or  located 
for  common  school  purposes  cannot  be  diverted. 
and  constitutes  a  trust  fund  for  educational 
purposes  for  the  entire  state. — EUwood  v.  Stall- 
cup  (Tex.  Civ.  App.)  900. 

(B)  Creation,  Alteration,  Exlatence,  and 
Dlnsolntlon  of  Ulatrlcta. 

Mandamus  to  compel  rocognition  of  district,  see 
Mandamus,  §§  79,  107,  170. 

i  .so.  Ky.  St.  1909,  $  4464  (Russell's  St.  § 
5730).  when  considered  m  connection  with  sec- 
tions 4439.  4481  (sections  5715,  57.')8)  held  to  re- 


quire that  the  2i^-mile  boundary  of  a  graded 
common  school  district  shall  be  measured  from 
the  outer  boundary  of  the  site  of  the  school 
building,  providing  the  site  does  not  exceed  one 
acre.— Clear  Spring  Distilling  Co.  v.  Board  of 
Trustees  of  Bardstown  Graded  Common  School 
Dist.  (Ky.)  527. 

§  38.  Under  R«v.  St.  1895,  art.  3938,  the 
change  of  a  legally  established  school  district  by 
the  county  commissioners'  court  without  the 
consent  of  a  majority  of  the  legal  voters  thereof 
was  void.— Crow  v.  Fails  (Tex.  Civ.  App.)  933. 

§  41.  Act  March  24,  1908  (Laws  1908,  p. 
133,  c.  56),  for  the  government  and  regulation 
of  the  common  schools,  having  been  enacted 
long  after  judgment  was  rendered  against  a 
school  district,  it  could  not  affect  the  judgment 
creditor's  rights  or  the  district's  prior  liabili- 
ties.— Board  of  Education  for  Pike  County  v. 
A.  H.  Andrews  Co.  (Ky.)  207. 

8  41.  Act  March  24,  1908  (Laws  1908,  p. 
133,  c.  56),  for  the  government  and  regulation 
of  common  schools,  held  constitutional,  though 
it  does  not  provide  for  paying  debts  of  districts 
owing  at  its  adoption.— Board  of  £}ducation  for 
Pike  County  v.  A.  H.  Andrews  Co.  (BCy.)  207. 

I  41.  A  school  district  having  prior  to  Act 
March  24.  li;08  (Laws  1908.  p.  133,  c.  56),  cre- 
ated a  debt  for  furniture  and  used  and  enjoyed 
the  same,  the  patrons  and  property  of  the  dis- 
trict as  it  stood  prior  to  the  act,  and  not  the 
groperty  of  the  eutire  county,  should  pay  it. — 
loard  of  Education  for  Pike  County  v.  A.  H. 
Andrews  Co.   (Ky.)   207. 

(C)  GoT^rnment.  OOlcera,  and  District 
Meetlnsa. 

Estoppel  by  position  taken  in  proceedings  to 
determine  right  to  office  of  school  superin- 
tendent, see  Estoppel,  §  OS. 

Law  providing  for  examination  of  candidates 
for  county  superintendency  by  state  board  as 
delegation  of  legislative  power  to  declare  quali- 
fications, see  Constitutional  Law,  §  62. 

Mandamus  to  compel  canvass  and  return  of  elec- 
tion, see  Mandamus,  $  178. 

Mandamus  to  county  superintendent,  see  Manda- 
mus, §  70. 

Quo  warranto  to  determine  right  to  office  of 
county  superintendent,  see  Quo  Warranto,  |$ 
55,  57. 

jl  46.  Acts  lao.l.  p.  70,  c.  54,  amending 
School  Law  (Acts  1873,  p.  41,  c.  25)  g  8.  re- 
lating to  the  quiilificiitions  of  a  county  superin- 
tendent of  public  schools,  held  mandatory,  and 
not  directory.— State  v.  Evans  (Tenn.)  81. 

(D)  Dlatrlot  Property.  Contract*,  and 
Llabllltlea. 

§  65.  Under  Ky.  St.  1909,  |  4484  (Russell's 
St.  {  5762),  held  that  school  trustees  could 
convey  certain  lands  held  by  them  for  school 
purposes.— Jeffries  v.  Board  of  Tnistees  of  Co- 
lumbia Graded  Common  School  (Ky.)  813. 

S  65.  The  discretion  of  trustees  elected  up- 
on the  establishment  of  a  graded  common  school 
district,  as  to  buying  a  particular  property  for 
the  school,  which  property  the  petition  for  elec- 
tion specified  should  be  procured  if  expedient, 
will  not  be  interfered  with  -by  the  courts,  at 
least  in  the  absence  of  such  proofs  of  abuse 
as  would  be  tantamount  to  fraud. — Jeffries  v. 
Board  of  Trustees  of  Columbia  Graded  Com- 
mon School  (Ky.)  813. 

§  07.  Rev.  St.  1,S99.  %  9865  (Ann.  St.  1906, 
p.  4."):i3).  held  to  authorize  the  board  of  a  dis- 
trict orgnni/.ation  under  chapter  154,  art.  2.  to 
build  additions  to  a  primary  school  building 
when  the  necessities  of  the  di.strict  do  not  de- 
mand a  division  of  the  district  into  ward 
schools,  but  prohibits  the  erection  of  more  than 
one  primary  si'hool  building  on  one  school  site. 
—Martin  v.  Bennett  (Mo.  App.)  779. 
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thouKb  it  was  nomtDally  made  with  his  cousin, 
wns  void.— Bomstein  v.  Louisville  School  Board 
(Ky.)  522. 

(E)  DUtrlet  Debt,  Seenrttlea,  and  Tax- 
ation. 

i  97.  A  demurrer  to  a  petition  to  have  an 
election  as  to  whether  a  school  district  should 
issue  and  sell  bonds  for  erecting  a  schoolhouse 
declared  void,  and  to  prevent  the  issual  of  the 
bonds,  held  properly  sustained. — Bees  t.  Wilson 
(Ky.)  510. 

5  97.  Rev.  St.  1899,  i  9732,  and  section 
9752a  as  added  by  Laws  1903,  p.  2CG  (Ann. 
St.  1906,  pp.  4472,  4473),  relating  to  the  sub- 
mission to  the  people  of  propositions  to  borrow 
money  for  school  purposes,  construed. — State 
ex  rel.  School  Dist  of  Memphis  v.  Gordon  (Mo.) 
1008. 

§  97.  A  proposition  submitting  to  the  people 
the  question  of  incurring  an  indebtedness  for 
school  purposes,  under  Rev.  St.  1899,  §  9752, 
and  section  9752a  as  added  by  Laws  1903,  p. 
200  (Ann.  St.  1006,  pp.  4472,  4473),  held  not 
to  embrace  more  than  one  subject,  in  violation 
of  Const,  art.  4,  §  28  (Ann.  St.  1906,  p.  185), 
by  analogy.— State  ex  rel.  School  Dist.  of  Mem- 
phis V.  Gordon  (Mo.)  1008. 

S  97.  Under  Laws  1903,  p.  266  (Ann.  St. 
lOOO,  i  9752a),  a  school  board  authorized  by 
the  voters  of  a  district  to  purchase  a  site  to 
erect  a  new  schoolhouse  held  not  authorized  to 
use  the  money  from  the  sale  of  bonds  to  erect  a 
new  schoolhouse  on  the  old  site. — Martin  v. 
Bennett   (Mo.   App.)   779. 

i  97.  An  order  of  the  board  of  directors  of 
a  city  school  district  providing  for  the  submis- 
sion of  the  question  of  borrowiug  money  to  an 
election  held  insufficient  for  failing  to  specify 
the  place  of  the  election. — Martin  v.  Bennett 
(Mo.  App.)  779. 

§  103.    Under  Act  March  24,  1908  (Acts  1908, 

?.  133,  c.  50),  in  eflfect  re-enacting  Ky.  St.  1909, 
44G7  (Russell's  St.  «  5739),  relating  to  vot- 
ing upon  the  establishing  of  a  graded  public 
common  school  and  a  tax  to  maintain  it,  held, 
that  the  vote  on  the  question  of  tax  is  to  be 
viva  voce. — Jeffries  v.  Board  of  Trustees  of 
Columbia  Graded  Common  School  (Ky.)  813. 

S  103.  The  participation  of  a  judge  substi- 
tuted for  one  appointed  at  a  school  election  un- 
der Act  March  24,  1908  (Acts  1908,  p.  133. 
c.  66),  re-enacting  in  effect  Ky.  St.  1909,  § 
4467  (Russell's  St.  $  5739),  held  at  most  a 
harmless  irregularity.^Teffries  v.  Board  of 
Trustees  of  Columbia  Graded  Common  School 
(Ky.)   813. 

{  103.  A  petition  for  an  election  on  the  ques- 
tion of  establishing  a  graded  common  school 
under  Ky.  St.  1909,  8g  4404,  4481  (Russell's  St. 
SS  5736,  5758)  construed.— Jeffries  v.  Board  of 
Trustees  of  Columbia  Graded  Ommon  School 
(Ky.)   813. 

8  103.  A  i>etition  for  an  election  on  the  ques- 
tion of  establishing  a  graded  common  school 
held  to  sufficiently  designate  the  location  of  the 
schoolhouse  under  Ky.  St.  1909,  JS  4464  (Rus- 
sell's St  §  5736).— Jeffries  v.  Board  of  Trustees 
of  Columbia  Graded  Common  School  (Ky.)  813. 

i  111.  A  taxpayer  held  entitled  to  maintain 
an  action  as  such  to  prevent  the  waste  of  the 
public  school  fund,  or  to  prevent  the  school 
board  from  making  a  building  contract  with  one 
of  its  own  members  in  violation  of  law. — Born- 
stein  V.  Louisville  School  Board  (Ky.)  522. 

i  111.  In  an  action  to  enjoin  the  construc- 
tion of  a  school  building  on  the  ground  that 
the  contract  was  in  fact  made  with  a  member  of 


name.— Bomstein   t.    Louisville    School    Board 
(Ky.)  522. 

$  111.  The  liabilities  of  the  real  and  nomi- 
nal contractors  stated,  where  a  contract  to  erect 
a  school  building  is  declared  void,  as  being  in 
fact  made  with  a  member  of  the  school  board 
in  violation  of  Ky.  St.  §§  2975.  2970  (KusseU"s 
St.  §1  854,  855),  and  where  the  building  has 
been  accepted  by  the  school  board,  and  the 
whole  or  t  part  of  the  contract  price  paid  to 
the  nominal  contractor. — Bomstein  v.  Louis- 
ville School  Board  (Ky.)  522. 

S  111.  Taxpaying  citizens  of  a  city  school 
district  may  sue  to  restrain  the  school  board 
from  levying  taxes  to  pay  interest  on  illepU 
school  district  bonds.— Martin  v.  Bennett  (Mo. 
App.)  779. 

SEALS. 

Of  court  of  record,  see  Ourts,  $  48. 

Of   notary   to   certificate   on   envelope   inclosing 

deposition,  see  Depositions,   §   77. 
Presumptions  as  to  existence  of  court  seals,  see 

Evidence,  8  84. 

SEARCHES  AND  SEIZURES. 

8  7.  K7.  St.  f  806  (Russell's  St.  8  5350), 
held  not  mvalid  in  so  far  as  it  authorized  ai^ 
rest  of  persons  guilty  of  breaching  the  peace 
on  a  railroad  train  by  a  peace  officer  without  a 
warrant,  as  violating  Const,  g  10,  prohibiting 
unreasonable  searches  and  seizures. — Common- 
wealth V.  Marcum  (Ky.)  215. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  88  158-184. 

SEDUCTION. 

II.  CBIMINAI.  RESPONSIBII.rrX-. 

8  45.  Evidence,  in  a  prosecution  for  seduc- 
tion, held  sufficient  to  sustain  a  conviction  un- 
der Kirby's  Dig.  8  2043.— Nichols  v.  State  (Ark.) 
1003. 

8  46.  Evidence,  in  a  prosecution  for  seduc- 
tion, held  admissible  to  corroborate  testimony 
as  to  promise  of  marriage.— Nichols  v.  State 
(Ark.)  1003. 

8  46.  Corroboration,  in  a  prosecution  for 
seduction  under  Kirby's  Dig.  8  2043,  must  be 
as  to  promise  of  marriage  and  sexual  inter- 
course.—Nichols  V.  State  (Ark.)  1003. 

SEIZURE. 

See  Searches  and  Seizures. 

SELF-DEFENSE. 

See  Assault  and  Battery,  8  67;    Homicide,  88 
96,  112-119,  300. 

SENTENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  8 
993;   Rape,  8  04. 

SEPARATE  ESTATE. 

Of  married  women,  see  Husband  and  Wife,  {8 
138-187. 

SEPARATION. 

See  Husband  and  Wife,  S  278. 
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SEQUESTRATION. 

Adequacy  "of  remedy  as  affecting  right  to  In- 
junction, see  Injunction,  §  7. 

SERVANTS. 

See  Master  and  Servant,  {§  16S-202. 

SERVICE. 

Of  pleading,  see  Pleading,  f  336. 
Of  process,  see  Process,  §  96. 

SERVICES. 

See  Master  and  Servant,  i§  70-83;  Work  and 
Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

In  bankruptcy  proceedings,  see  Bankruptcy,  S 
326. 

m.   OFEBATION    AND    EFFECT. 

i  55.  Where  plaintiff  was  entitled,  as  dam- 
ages for  breach  of  contract,  to  a  much  larger 
sum  than  the  amount  he  owed  defendant,  in- 
terest on  the  amount  due  defendant  was  prop- 
erly disallowed. — Kirby  Lumber  Co.  v.  G.  K. 
Cummiugs  &  Co.  (Tex.  Civ.  App.)  273. 

SETTING  ASIDE. 

Sale  of  school  lands,  see  Public  Lends,  {  173. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Payment;  Release. 

By  assignee  for  benefit  of  creditors,  see  As- 
signments for  Benefit  of  Creditors,  {  399. 

By  executor  or  administrator,  see  Executors 
and  Administrators,  §§  513,  510. 

SEWERS. 

Defects  or  obstructions,  see  Municipal  Corpo- 
rations, {  834. 

SEX. 

Affecting  qnalification  of  voters,  see  Election, 
i  05. 

SHELLEY'S  CASE. 

Application  of  rule  to  deeds,  see  Deeds,  f  128. 

SHERIFFS  AND  CONSTABLES. 

m.  FOWEBS,  DITTIES,  AND  LIABILI- 
TIES. 

i  98.  A  writ  of  restitution  being  fair  and 
regular  on  its  face,  and  issuing  out  of  a  court 
of  competent  jurisdiction,  is  valid,  and,  though 
issued  on  an  irregular  and  void  judgment,  it 
will  protect  a  constable  in  ousting  the  tenant 
— Wilsou  V.  Moore  (Tex.  Civ.  App.)  577. 

SILENCE. 

Working  estoppel,  see  Estoppel,  S  95. 

SLANDER. 

See  Libel  and  Slander. 


SPECIAL  DAMAGES. 

From  delay  in  transportation  and  delivery  of 
goods,  see  Carriers,  S  1^. 

SPECIAL  LAWS. 

See  Statutes,  {  93. 

SPECIFICATIONS. 

Of  errors,  sec  Appeal  and  Error,  S  724. 

SPECIFIC  PERFORMANCE. 

I.  NATUBE  AND  GBOUNDS  OF  REM- 
EDY IN  GENERAL. 

§  10.  A  purchaser  may.  at  his  option,  have 
specific  performance  of  that  part  of  the  con- 
tract susceptible  of  specific  performance. — Meek 
V.  Hurst  (Mo.)  1022. 

TV.  PROCEEDINGS  AND   RELIEF. 

i  105.  To  obtain  specific  performance  of  a 
sale  contract,  the  purchaser  must  act  with  rea- 
sonable promptness,  even  where  time  is  not  of 
the  essence  of  the  contract— Oimpbell  t.  Bart- 
lett   (Tenn.)  250. 

$  105.  The  same  rule  should  apply  to  a  mar- 
ried woman  as  to  an  infant  as  to  her  right  to 
enforce  specific  performance  of  a  sale  contract 
evidenced  by  title  bond,  and  her  disability  is  not 
an  excuse  for  unreasonable  delay  in  making 
payment. — Campbell  v.  Bartlett  (Tenn.)  250. 

{  121.  In  an  action  by  a  purchaser  to  compel 
the  conveyance  of  a  part  of  a  tract  of  land 
which  he  bad  bought  and  paid  for,  evidence 
held  not  to  sustain  a  finding  for  the  vendor.— 
Sanders  v.  Idol  (Ky.)  512. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STALE  DEMANDS. 

See  Equity,  {  87. 

STARE  DECISIS. 

See  Courts,  U  89-116. 

STATEMENT. 

Accompanying  assignment  of  errors,  see  Appeal 
and  Error,  J  742. 

By  witness  inconsistent  with  testimony,  see 
Witnesses,  Si  379-389. 

Of  account  by  mortgagee  as  condition  prece- 
dent to  recovery  of  mortgaged  chattels,  see 
Chattel  Mortgages,  $  172. 

Of  case  or  facts  for  purpose  of  review,  see 
Appeal  and  Error,  S$  547-554;  Criminal 
Law.  §§  1097.  1008. 

Of  plaintiff's  claim,  see  Pleading,  {  72. 

STATES. 

Courts,  see  Courts. 

Legislative  power,   see  Constitutional  Law,  { 

62. 
Presumptions  as  to  laws  of  other  states,  see 

Evidence,  {  80. 
Public  lands,  see  Public  Lands,  §§  172-178. 
Right  of  prosecution  to  review,  see  Criminal 

Law,  I  1024. 

I.  POLITICAL  STATTTS  AND  RELA- 
TIONS. 

Judicial  notice  of  boundaries,  see  Evidence,  | 
10. 
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tent  under  the  Constitution  to  adjudicate  the 
contest  of  the  election  of  a  senator.— Young  t. 
Boles  (Ark.)  496. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

Laws  impairing  obligation  of  contracts,  see 
Constitutional  Law,  §8  123,  165. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statutes  of  limitation,  see  limitation  of  Ac- 
tions, Si  5-39. 

Validity  of  retrospective  or  ex  post  facto  laws, 
see  Constitutional  Law,  i  190. 

I.  ENACTMENT,  REQUISITES,  AND 
VAUDITY  IN  OENERAIk 

I  47.  Courts  should  not  make  a  mere  guess 
at  the  legislative  intention  in  order  to  uphold 
and  enforce  a  statute,  where  it  is  so  uncertain 
as  not  to  be  susceptible  of  reasonable  inter- 
pretation.— Beaumont  Traction  Co.  v.  State 
(Tex.  Civ.  App.)  «15,  018. 

i  61.  The  court  held  required  to  presume 
that  the  Legislature,  in  passing  a  local  or  spe- 
cial law,  complied  with  Const  art.  3,  §  57,  and 
Rev.  St.  1895,  art.  3200,  relating  to  notice  of 
intention  to  apply  for  the  passage  of  a  local  or 
special  act.— Cravens  v.  State  (Tex.  Cr.  App.) 
29. 

§  64.  Act  No.  247.  p.  568,  Acts  1907,  held 
constitutional  in  so  far  as  it  provides  for  the 
formation  of  part  of  a  county  into  a  district  for 
the  improvement  of  roads  already  constructed, 
though  invalid  in  authorizing  the  formation  of 
the  entire  county  into  a  district  for  the  con- 
struction of  new  roads. — Parkview  Land  Co.  v. 
Itoad  Improvement  Dist.  No.  1  of  Jefterson 
County  (Ark.)  241. 

«  64.  Even  if  Sp.  Laws  imTt,  p.  87,  c.  6,  S 
2.')2,  be  invalid  in  part,  ht:ld  that  the  remainder, 
complete  in  itself,  must  be  sustained. — Sturgeon 
V.  City  of  Parish  (Tex.  Civ.  App.)  907. 

n.   OENEBAI.  AND   SPECIAI.  OB  LO- 
CAIi    LAIVS. 

S  93.  Laws  governing  cities  of  the  first  class 
held  general  laws  within  the  Constitution, 
though  they  apply  in  fact  to  one  city. — Specht 
V.  City  of  Louisville  (Ky.)  846. 

§  93.  Acts  .30tb  Leg.  <Laws  1907,  p.  177) 
c.  88,  fixing  the  compensation  of  county  attor- 
neys in  cities  having  a  designated  population, 
held  not  a  local  or  special  law,  within  Const, 
art.  3,  §  56,  but  is  a  valid  law,  within  article 
11,  §  5,  permitting  the  amendment  of  charters 
of  cities  of  a  specified  size  by  special  act. — Cra- 
vens V.  State  (Tex.  Cr.  App.)  29. 

HI.  SUBJECTS  AND  TITLES  OF  ACTS. 

S  10.".  Const,  art.  4,  §  28  (Ann.  St.  lilOO.  p. 
1,S.>1,  relating  to  the  titles  and  siibjocts  of  stat- 
utes, h(Id  to  be  liberally  inten>rcti'(l.— State  ex 
rol.  School  Dist.  of  Memphis  v.  tjordon  (Mo.) 

loos. 

I  105.  A  liberal  construction  will  be  given 
an  act,  in  determining  whoiher  or  not  it  vio- 
lates Const,  art.  3.  S  35.  relating  to  the  sub- 
ject and  title  of  acts.— Brown  v.  State  (Tex. 
Cr.   App.)   oiM. 

8  107.  In  applying  the  roastitutioniil  provi- 
sion Jieainst  (hr'tileni'ss.  pncli  cnse  is  singular 
to  itself,  nnd  v,il'  s'nr'l  or  fill!  on  its  nivn  farts. 


sufficiently  broad  to  fix  the  venue  and  provide 
for  the  tnal  of  a  case  in  the  proper  county,  with- 
in Const,  art.  3,  {  35.— Brown  v.  SUt«  (Tei. 
Cr.   App.)   565. 

rv.  AMENDMENT,  BEVXSION,  AND 
CODIFICATION. 

§  13&  Gen.  Laws  Sp.  Sess.  1897,  p.  16,  e. 
9,  relating  to  the  venue  In  prosecutions  for  rape, 
is  valid,  without  reciting  or  referring  to  any 
other  act.  as  required  by  0>n8t.  art.  3,  { 
36,  on  revival  or  amendment  of  an  act. — Brown 
V.  State  (Tex.  Cr.  App.)  565. 

V.  BEFEAL,    SUSPENSION,    EXPIRA- 
TION, AND  BEVIVAI.. 

Repeal  of  statute*  relating  to  particular  tub- 
jectg. 

See  Depositions,  §  2;  Elections,  {  311;  In- 
surance, §  4. 

Crimes,  see  Criminal  Law,  §  15. 

Laws  prescribing  time  for  filing  motions  for 
new  trial,  see  New  Trial,  $  lli. 

{  161.  Rule  stated  as  to  repeal  of  statutes 
by  implication. — Campbell  t.  Samples  (Ark.) 
110. 

VI.  CONSTBUCTION    AND    OPERA- 
TION. 

(A)   General  Rnlea  of  ConBtrnctlon. 

Laws  relating  to  issuance  of  license  for  sale 
of  liquors,  see  Intoxicating  Liquors,  $  69. 

Laws  relating  to  qualitic.itions  o£  iounty  schnol 
superintendent,  see  Schools  and  School  Dis- 
tricts, i  46. 

S  181.  The  letter  of  the  statute  must  give 
way  somewhat  to  its  obvious  intendment,  and 
it  should  not  be  construed  so  as  to  unnecessarily 
cause  unreasonable  results,  or  impute  injustice 
to  the  Legislature. — Rutter  v.  Carothers  (Mo.) 

lorKi. 

{  181.  A  statute  must  be  so  construed  as  to 
carry  out  the  manifest  intent  of  the  I.«gislatnre 
so  as  to  avoid  an  absurd  result.— Ftuin  v.  Mere- 
dith (Mo.  App.)  1107. 

g  190.  The  doctrine  of  practical  construction 
cannot  be  applied  unless  the  language  of  the 
statute  is  so  ambiguous  as  to  leave  the  judicial 
mind  in  doubt. — Commonwealth  v.  Ross  (Ky.) 
101. 

§  197.  The  word  "or,"  in  Acts  1S89,  p.  117, 
c.  81,  relating  to  sale  on  default  of  property 
conditionally  sold,  held  to  authorize  sale  in 
eithor  of  two  methods.— J.  I.  Case  Threshing 
Mach.  Co.  T.  Watson  (Tenn.)  974. 

I  '200.  In  interpreting  Acts  18S9,  p.  117,  c 
81.  providing  that  a  conditional  seller  on  re- 
gaining possession,  shall  advertise  the  property 
for  sale  "by  printed  band  bills  or  written  or 
printed  notices,"  the  court  may  properly  insert 
comma  after  •'printed  hand  bills." — J.  I.  Ca«e 
Tlireshing   JIach.   Co.   v.   Watson    (Tenn.)   974. 

§  206.  A  statute  must  be  so  construed  as  to 
give  every  part  of  it  efCcct. — Fruin  v.  Mereilith 
(Mo.  App.)  1107. 

§  200.  A  statute  should  be  construed  so  as 
to  give  effect  to  every  part  of  it.  and  at  the 
same  time  avoid  absurd  conditions. — J.  I.  (^ase 
Threshing  Mach.  Co.  v.  Watson  (Tenn.)  974. 

j!  215.  Contemporaneous  construction  will 
not  be  applied  where  it  will  defeat  the  legisla- 
tive intent.— Commonwealth  v.  Ross  (Ky.)  161, 
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Qtes  relating  co  puDiic  omcen  receivuiK  puoiic 
revenue  which  they  are  required  to  account 
for.— Commonwealth  v.  Rosa  (Ky.)  161. 

i  225.  AU  statutes  related  to  the  same  sub- 
ject-matter should  be  construed  together,  if  pos- 
sible, so  as  not  to  render  any  provision  mean- 


Curative  statutes  relating  to  acknowledgment, 
see  Acknowledgment,  |  47. 

VH.   FLEAJDINO  AND  EVIDENCE. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  {  80. 


STATUTES  CONSTRUED. 

i  4.^9  1000 

§  4000   4.S1 

I  .5415  osm 

I  OLS-S 230 

ifi  0289.  f>29<» 116 

S§  0312.  6313,  6313 109 

§  6337   059 

i§  6(>34,  6636 627 

i  6<S40.    Amended  by  Laws 

1905,  p.  537 996 

its  6002,  0019-6024 988 

S  70S.")   OS") 

S  7112   629 

If  70!)6,  7998 102 

8  8020 96 

LAWS. 

1S68,  p.  281,  8  72 629 

1S73.  p.  430 4S1 

1874-75.  p.  97.  8  21 110 

1SS:5,  p.  275.  8  152 629 

1801,  pp.  48,  51,  .52,  88  38, 

43.  44 no 

inOl,  p.  305 026 

1905,  p.  375 481 

1005,  p.  5.''.7 mm 

1907.  p.  181,  8  1 102 

1007.  p.  568 241 

1!M)9,  Slay    5.      Writs    of 

Error 62T 


PMITED  STATES. 

CONSTITUTION. 

Amend.  5    741 

Amend.  14 424 

Amend.  14.  ^  1 613 

Art.  6,  8  12 1W9 

'  STATUTES  AT  LARGE. 

1875.  March  3,  ch.  1.37,  8 
2,  18  Stat.  470  (U.  S. 
Comp.  St.  1901,  p.  509)  1049 

1887,  March  3,  ch.  373,  8  3, 

24  Stat.  553.  Amended 
by  Act  18S8,  Aug.  13,  ch. 
860,  8  3,  25  Stat.  435  (U. 
S.  Comp.  St.  1001,  p. 
510)   50 

1888,  Aug.  13,  fh.  8(!0,  8  3, 

25  Stat.  435  (U.  S. 
Comp.  St.  1901.  p.  510) . .     50 

1893,  March  2.  ch.  lt)6,  27 

Stat.  5:J1   (U.   S.  Comp. 

St.  1901,  p.  3174) 1025 

18.98,  July  1,  ch.  541.  S  68«, 

30     Stat.     .WS     (U.     S. 

Comp.  St.  1001,  p.  34.50)  245 
1908,  April  22,  ch.  149,  33 

Stat.  65 102 

REVISED  STATUTES. 

fS  5214,  ,5219  (IT.  S.  Comp. 
St.  1901,  pp.  3500,  3502)  988 

COMPILED  STATUTES 
1901. 

Page  509 1049 

Page  510 .TOi  „.«„.„ 

Page  3174 1025  I  KANSAS. 

"Puff A  !l45rt  ''4.5  ' 

Pales  3500,'  3502. ! ! ! ! ! ! ! !  08S    GENERAL  STATUTES  1901 

88  5278,  5282 10 

ARKANSAS. 

CONSTITUTION. 

Art.  7,  8  4 6.31 

Art.  7,  I  28 241 

Art.  7,  I  42 481 

Art.  9,  8  6 485,  .501 

Art.  9,  8  10 501 

KIRBY'S  DIGEST. 

88  46,    140 033 

$  841 .503 

SS  S48.   8.59 50.3,  KKK) 

88  8fi2-S<vi    503 

$8  1227,  1228 4!M1 

8  t.348    488 

8  10ii7    110 

«§  1706.   1707 2:'.»; 

S  18;!9    .500 

S8  i.«!t2,  i.S!)3 ^m 

8  2043 KH)'! 

8§  2.57C.-2.5S2    4K1 

8  2707 (}.5(> 

?5  ;?7-.  1-2757 .88 

8  3l:.i)   6.36 


INDIANA. 

BURNS'  ANNOTATED 

STATUTES  1001. 

88  5004-5068 784 


KENTUCKY. 

CONSTITUTION. 
1.  subsec.  0 123 


10 

170 
174 
I'M? 
210 
2.35 
241 


215 

800 

8<;o 

104 

181 
842 
8<1('. 
SC2 


CIVIL  CODE  OF  PRAC- 


TICE. 


213 


S  12   

S  20   

S  117    

8  125  2::i 

S  v.m;  s:;o 

S§  4'(!.  427 120 

U  428.  .-.44 225 

8  549,  sh1))-pc.  2 225 


CRIMINAL  CODE  OP  PRAC- 
TICE. 

8  75   173 

8  300.  Amended  by  Laws 
19M,  p.  144,  ch.  64 173 

STATUTES  1909. 

8  6  (Russell's  St.  |  11)  ■  •  ■  862 

i  84  (Russell's  St.  8  396). .  182 

8  550,  subsec.  1 225 

8  800  (Russell's  St  8  53,50)  213 

S  815  (Russeira  St.  8  53.52)  842 

S8  1303.  1304  (Russell's  St. 

81  3<«0.  315.31) 100 

16(53  (Russell's  St.  8  154)  120 

18  1S:J5,  1842.  1843  (Rus- 
sell's St.  88  2971,  2970, 
2977)   866 

8  1008  (Russell's  St.  8 
2102)   182 

8  2123  (Russell's  St.  8  73) 

120   223 

8  2131  (Russell's  St.  i 
40.'M)  145 

8  2172  (Russell's  St.  8  172)  123 

88  2218.  2210  (Russell's  St. 
88  1814,  1815) 846 

88  2350.  2300  (Russell's  St. 
8S  2(K54,  20.55) 109 

8  2301  (Russell's  St.  8  17)  204 

8  24a3  (Russell's  St.  8 
2383)  177 

§8  2515,  2525  (Russell's  St. 
88  224,  101) 167 

§  2557  (Russell's  St.  $ 
.3(»5)   823 

8  2!M7  (Russell's  St.  8  626)  161 

§8  207.5,  2070  (Russell's  St. 
8S  8.54.  &55) .•i22 

8  2008  (Russell's  St.  8  947)  84(J 

88  3118,  3126.  3137,  3143 
(Russell's  St.  88  1216, 
1028.  1144,  1080) 857 

8  .3700  (Russell's  St.  8 
4S(;2)  133 

88  3870.  .3871  (Russell's  St 
68  3901.  .3902) 223 

88  3801,  3S!>0,  a8S)7  (Rus- 
sell's St.  88  3037,  3919, 
.3020)   147 

SS  4077,  4082  (Russell's  St 
8S  00.50.  0055) 164 

8  4205  (Russell's  St.  8 
0147)    828.  851 

88  44.'«0,  44r4  (Russell's  St. 
88  .571.5.  .5730) .527 

SI  44(U-4.500a  (Rus.sell's 
St  58  57.30-.57S5) 813 

8  41S1  (Hussell's  St  8 
.575'i) 

8  41K1!> 
3110) 


(Rus-sell's     St.     8 


852 
RfSSETX'S  STATT'TES. 

8  11   (St.  1009.  8  <)) 802 

8  17  (Sf.  itno.  8  2:«(!1) 204 

8  73  (St.  IJWO,  8  212.3) . . . 

120,  223 
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S  «:i«  (St.  imw.  I  :flHi). . .  loi 
1$  S54,  a-.r>  (St.  1900,  IS 

2!>75,  2970 522 

I  947  (St.  lf»<)0,  S  20089 . . .  84C 
K  1028.  loyo.  1144,  1216 

(St.  ItXX).  SI  3120,  3143, 

3137,  311S) 857 

H  1814,  1S1.5  (St.  1009,  i§ 

2218,  2210) mo 

a  20.-V4,  20r>.5  (St.  1900,  |! 

23.-.9,  23(30) 1(K> 

i  2102  est  1909,  <  1908). .  1S2 
I  2383  (St.  1909,  I  2l(j;5i. .  177 
|§  2071,  2976,  2977  (St. 

1909,  Si  183o,  1812, 

184.3)  .   868 

«  3110  (St 'ISXWVS  4039)'..'  852 
|§  3630,  3631  (St.  1909,  §S 

ISOT,   1304) 190 

I  3635  (St.  1909.  |  2!557). .  82S 
is  3001,  3902  (St.  1909,  IS 

3870,  3871).. 225 

SS  3919,  3920.  3937  (St 

1909,  SS  3896,  3897, 

3891)  147 

I  46.34  (St  1909,  f  2131)  145 
S  4862  (St.  1909,  S  3760). .  135 
I  m.'Vi  (St  1900,  §  806)..  215 
i  53r,2  (St  1009.  S  815). .  842 
SS  5715,  5736  (St  1909,  SS 

4430,  4464) 627 

SS  .^736-578.-)  (St  1909,  SS 

44eA-im0n) 813 

I  57.-)8  (St.  1909.  ;  4481). .  527 
is  6050,  60-..-1  (St.  1909,  SS 

4077.  4082) 164 

S  6147  (St.   1009,  S  4205) 

828,  851 
LAWS. 

1004,  p.  144,  ch.  64 173 

IfKHJ,  p.  86.  ch.  21 208 

1908,  p.  133,  ch.  56. .  .207,  813 

MISSOTTBI. 

CONSTITUTION. 

Art  2.  S  23  (Ann.  St.  1900. 

p.  158) 741 

Art.  2.    8    28    (Ann.     St 

1006,  p.  102) 1043 

Art.  4,    S    2H    (Ann.     St 

1906,  p.  IS.'J) 1008 

REVISED  STATUTES  1889. 
S  2022   1047 

UEVISBD  STATUTES  1809. 

SS  105,  106  (Ann.  St  1006, 

pp.  372,  373) 701 

S  148  (Ann.  St  1906,  p. 

.38(5)  700 

I  185  (Ann.  St  1906,  p. 

3m)   761,  1147 

S  413  (Ann.  St  1906,  p. 

.Wl)  790 

S  iiOiy   (Ann.  St.  1006,  p. 

a3-)  5 

S  <>.50  (Ann.  St  1900,  p. 

067) 1039 

S  654  (Ann.  St.  1906,  p. 

670)  1.  1043 

SS  7.T6,  758,  858  (Ann.  St 

liKW,  pp.  730.  741.  800)  1077 
S  023  (Ann.  St  1906,  p. 

84.5)  1064 

S  1105  (Ann.  St.  190C,  p. 

94.5)  743 

S  1268  (Ann.  St  1006,  p. 

1040) 688 


S  1843  (Ann.  St  1900,  p. 

127;{) 696 

S  2213  (Ann.  St  1006,  p. 

1410) 701 

S  2379  (Ann.  St  1906,  p. 

14til)  1062 

S  2392  (Ann.  St  1906,  p. 

1466) 313 

§8  2.522,  2535  (Ann.  St 

1906,  pp.  1.503,  1509)...  1062 
§8  2708,  2709  (Ann.  St. 

1906,  pp.  1592,  1.5.03)....  1006 
S  2716  (Ann.  St  1906,  p. 

1.595) 313 

S  2720  (Ann.  St  1906,  p. 

1.5.06) 666 

S  2S64  (Ann.  St  1906,  p. 

1037) 102 

S  2864.    Amended   by 

liaws  1906,  p.  1.35  (Ann. 

St.  1900,  p.  -mi) 1125 

8  2S05  (Ann.  St  1906,  p. 

1644)  102 

S  2867  (Ann.  St  1906,  p. 

1649)  743 

S  2900  (Ann.  St  1906,  p. 

1071)  306 

SS  2993.  .3027,  3028  (Ann. 

St.  1900,  pp.  1717,  1733. 

17.3.5)  1101 

S  .3047  (Ann.  St  1906,  p. 

1740)  313 

8  3;fl«)  (Ann.  St  1906,  p. 

19.W)  1064 

88  3416,  3459  (Ann.  St 

UKh;.  pp.  1919.  1985)...  331 
8$  3.504.  350.5,  3510  (Ann. 

St.  1900.  pp.  2000.  2002)  709 
8  ;«>15  (Ann.  St  1906,  p. 

2033) 666 

8  38.52  (Ann.  St  1906,  p. 

213.5)  755 

88  4024,  4028  (Ann.  St 

1906.  pp.  2194,  219.5)...  351 
8  4160  (Ann.  St  1906,  p. 

22.52)  784 

8  4203  (Ann.  St  1906,  p. 

2277)  762 

8  4207  (Ann.  St  1906,  p. 

22!K))  1085 

88  4262.  4263.  4205,  4267 

(Ann.  St  1906.  pp.  2335, 

2.338,  2342) 1056 

S  4273  (Ann.  St.  1906,  p. 

2.?49)  761 

8  46.52  (Ann.  St  1906,  p. 

2520)  1095 

8  4CmO  (Ann.  St  1900,  p. 

2.5.39)  366 

8  4<;S0  (Ann.  St  1906,  p. 

2549)  094,  732 

8  5724  (Ann.  St  1906,  p. 

2!>;»)  1122 

8  C-iOO  (Ann.  St  1906,  p. 

3147) 1101 

8  8012  (Ann.  St  1906,  p. 

3808) 318 

S  9414  (Ann.  St  1900.  p. 

4327)  323,  706 

S  9408  (Ann.  St  1906,  p. 

4.340)  1051 

8  97.52  (Ann.  St  1906,  p. 

4472) ..1008 

8  9752a  added  by  Laws 

1903,    p.   206   (Ann.    St 

1000,  p.  4473) 1008 

88  980(V-9S79      (Ann.      St 

190(i.  pp.  4518-4530) 779 

S  10,194    (Ann.    St    1906, 

p.  4629) 706 


Page  815 1»is2 

I'.age  4863 1107 

88  10.5,  106 7»!1 

8  148   70'.» 

$  185 7S1.  1147 

8  413    7!"! 

I  40.3-1 7oa  lloO 

88  403-6,  46.3-12,  463-13, 

46.3-17 7.5<5 

SS  4f»-.30,   46:1-31 1 1  ■-•< ' 

I  463-191   756 

I  605   .5 

i  650   lOlKi 

I  6.54  1,  1<M3 

!S  7.56,  758,  858 1077 
923  1061 
1105 743 
1268  6S8 
1408   1139 

8  1817.  Amended  by 
Laws  1907,  p.  235,  $  1. .  732 

8  1842   696 

S  2213   701 

8  2379   1062 

S  2.392   313 

88  2.522.  25.^5 1062 

88  2708,  2700 10«« 

8  2716  3ir: 

8  2720   &V> 

8  2864 102,  1125 

8  2805   102 

8  2n(17 74.T 

8  2O00  scy, 

88  2993,  3027,  3028 1101 

«  .3047   31.3 

8  3:^9   KHU 

SS  .3416,  .•«59 331 

88  3504,  3005,  3510 7ti't 

8  3615  eir, 

8  38.52   7.">5 

88  4024,  4028 .^51 

8  4160   78* 

8  4203   7tr.' 

8  4207- UK.-. 

88  4262,  426:}.  4265,  4207  1<  •.-.«; 

8  4273 7t;i 

8  4I'>.52    1005 

8  40.59   .3fi<; 

8  4tKS0  ew,  7:« 

8  5724 1122 

8  6.300  llrtl 

8  8012  .318 

8  9414  323.  7(>i: 

8  !M(« 1051 

8  9752    10<« 

8  07.52i\   779,  H1lt«> 

8S  9800-9879    77!» 

S  10,194  70i"> 

CITY  CHARTERS. 

St  Louis,  art.  6.  8  25  (Ann. 
St  1906,  p.  4S03) 1107 

LuWVS. 

18.5.5,  p.  154 1039 

1903.  p.  105  (Ann.  St 
1900,  p.  81.5) 1062 

1908,  p.  266  (Ann.  St 
1906,  S  97.52a) 779,  1008 

190C,  p.  135  (Ann.  St 
1906,  8  2864) 1125 

1905.  p.  243.  8  1  (Ann.  St 
1906,  S  463-1) 7.56.  1150 

1905.  pp.  244-246.  88  6, 
12, 1.3.  17  (Ann.  St  1906, 
|8  463-6,  463-12,  463- 
1.3.  463-17) 736 

1905,  p.  247.  SS  30,  31 
(Ann.  St.  190^  SS  403- 
30,  463-31) USiy 
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1905,  p.  265,  S  191  (Ann. 
St.  1906,  I  4(53-191)....  750 

1907,  p.  2:{5,  |  1 7S2 

1909,  p.  397 1049 

TENWESSEE. 

CONSTITUTION. 

Art.  3,  §  6 977 

Art.  4,  i  1 463 

Art.  5,  |§  4,  5 977 

CODE1S58. 
§  4o06    465 

SHAKXOX'S  CODE. 

58  11«0,   1198,  1199,  1217  4«5 

SS  5KJ.5-3187    977 

S  6490,  subds.  1,  7 97-5 

Si  G717,  6721 977 

CITY  CHARTERS. 

Lonsdale.     Lnws  1907,  p. 
1048,  ch.  305 465 

LAWS. 
1873,  p.    41,  ch.   23,   J   & 
Amended  by  Laws  1893, 

p.  70,  ch.  « 81 

1877,  p.  119,  ch.  97 84 

1889,  p.  117,  ch.  81 974 

1889,  p.  117,  ch.  81,  if  1,  4    86 

189.5,  p.  70,  ch.  54 81 

1897,  p.  102,  ch.  5 407 

1901,  p.  248,  ch.  141 981 

1907,  p.  2as.  ch.  82.  8  7. .     81 
1907,  pi  1048,  ch.  305....  465 


TEXAS. 

CONSTITUTION. 

Art.  1,  I  3 615 

Art.  1,  I  16 17 

Art.  3,  Si  ST),  36 5&5 

.\rt.  3.  I  52 9(57 

Art.  3,  l§  56,  57 29 

Art.  5.  I  11 9(H 

Art.  5,  «  18 291 

Art.  5,  S  29 544 

Art.  7,  S  2 906 

Art.  7,  8  6. 291 

Art.  8,il 424 


Art.  10,  {  7 287 

Art  11,  I  5 29 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

Art.  225    561 

Art:  309,  subd.  3.    Amend-      » 
ed  by  Laws  1S09,  p.  Ill, 

ch.  74 879 

Art.  479,  subd.  4 879 

Art.  480 24,  3!)8 

Art.  7.")0    873 

Art.  770 565 

Art  794  386,  561 

PENAL  CODE. 

Art.  202 871 

Art.  400 395 

Art.  675,  subds.  1-3,  5....  880 
Art  809 877 

WHITE'S  ANNOTATED 
PENAL  CODE. 

Art  205 641 

Art  639 874 

REVISED  STATUTES   1895. 

Art.  62 920 

Art.  331a    972 

Arts.  419,  453,  400 413 

Art  642,  subd.  21 287 

Art  1014 533 

Art  111«    891 

Art.  1246    399 

Art  1205 50,     59 

Art  1.383 40 

Arts.  i;5!)4,  1398 281 

Art  1421    427 

Arts.  1136,  1438 925 

Art.  ir>r)0 291 

Arts.  21^84,  22SC 925 

Arts.  2mi,  2308 920 

Art.  2.312 533 

Art.  2491    427 

Art.  2989 937 

Art.   2989.      Amended    by 

Laws   1909,   p.   354,  ch. 

.34,  $  1 941 

Art.  P.'HV) 29 

Art  3:!58 581 

Art.  .^98w  399 

Art.  3.-07 925 

Art.  39,38 933 

Art.  3993c  added  by  Laws 

1897,  p.  211,  ch.  i  46,  II  933 


Art.  4209 906 

Art.  4271    291 

Arts.  4607,  4642 .Wl 

Art.  4864 937 

SAXLES"  ANNOTATED  CIV- 
IL STATUTES  1807. 

Art.  1.T87    9.->9 

Art.  1881    .'. .  587 

Arts.  2040.  20.",.  2000 401 

Arts.  20S2,  2;}02 451 

Art.  2312.      Amended    by 

Laws   1907,   p.   308,   ch. 

105    455 

Art  4980 21 

HARTLEY'S  DIGEST  OF 

LAW& 

Art  2757 53$ 

CITY   CHARTERS. 

Paris.  §    2.52.      Sp.    Laws 
1905,  p.  87,  ch.  6 967 

SPECIAL  LAWS. 
1905,  p.  87,  ch.  6,  S  252..  96T 

LAWS. 

18%,  vol.  1,  p.  156,  I  40. .  533 

1856,  p.  81,  ch.  150 IT 

1871  (Ist  Sess.)  p.  77,  ch. 

76 633 

1871  (2d  Sess.)  p.  43,  ch. 

57 17 

1874,  p.  152,  <*.  105 533 

1897,  p.  211,  ch.  146, 1  1. .  933 
1897  (Sp.  Sess.)  p.  16,  ch. 

9 565 

1899,  p.  Ill,  ch.  74 879 

1901,  pp.   24,    25,   ch.   21, 

ill,  2. 427 

1901,  p.  30.  ch.  26 929 

1901,  p.  255,  ch.  89 287 

1903,  p.  178,  ch.  112,  {|  1, 

2    615 

1905,  p.  159,  ch.  103 2.56 

19a5,  p.  285,  ch.  124,  {  89  933 

1907,  p.  23.  ch.  1.5 287 

1907,  p.  177,  ch.  88 29 

1907,  p.  216,  ch.  116 395 

1907,  p.  227.  ch.  12.3,  |  11  44« 

1907,  p.  .308,  ch.  103 455 

1907,  p.  447,  ch.  8 5.50 

1909,  p.  35,  ch.  34,  1 1. . . .  941 


STIPULATIONS. 

As  to  contents  ot  appeal  record,  see  Appeal  and 
Error,  |  539. 

I  14.  A  stipulation  as  to  the  reading  of  evi- 
dence introduced  at  a  prior  trial  construed. — 
Mowry  v.  Norman  (Mo.)  724. 

I  14.  The  pleadings  and  the  trial  theory  of 
the  action  are  necessarily  a  part  of  the  agreed 
statement  of  facts,  and  should  be  considered  in 
construing  It— Rutter  v.  Carothers  (Mo.)  1056. 

STOCK. 

Corporate  stock,  see  (Corporations,  i|  152-156. 

STOLEN  GOODS. 

Property  rights  of  owner,  see  Property,  {  7. 

STOPPAGE  IN  TRANSITU. 

Of  goods  sold,  see  Sales,  ||  289-299. 


STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Cartiers. 

Judicial  notice  of  operation  by  corporations, 
see  Evidence,  |  20. 

Validity  as  a  police  regulation  of  statute  pro- 
hibiting operations  of  cars  during  certain  sea- 
sons without  screens  for  protection  of  motor- 
men,  see  Master  and  Servant,  |  14. 

I.  ESTABLISHMENT,  CONSTKUO- 
TIOH,   Ain>   MAINTENANCE. 

Right  to  exercise  power  of  eminent  domain,  see 
Eminent  Domain,  1 10. 

I  1.  A  natural  person  or  a  firm  or  Joint- 
stock  association  can  engage  in  the  business  of 
operating  an  electric  street  railway  as  well  as 
a  corporation. — Beaumont  Traction  Co.  v.  State 
(Tex.  Civ.  App.)  615,  618. 
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i  20.  A  street  railway  company  incorporat- 
«d  under  Rev.  St.  1895,  art.  C42,  «abd.  21,  held 
empowered  to  construct  a  line  of  road  beyond 
the  Unfits  of  the  city  wherein  it  was  chartered 
to  operate,  and  to  a  city  which  was  practically 
A  suburb  of  the  other.— -GalvestoQ,  H.  &  S.  A. 
Ry.  Co.  V.  Houston  Electric  Co.  (Tex.  Civ. 
App.)  287. 

i  23.  Const  art.  10,  {  7,  construed  as  to  leg- 
islative grant  of  right  to  construct  street  rail- 
road.—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hous- 
ton Electric  Co.  (Tex.  Civ.  App.)  287. 

'  {  25.  Const,  art.  10,  §  7,  construed  as  to 
consent  of  highway  officers  to  the  use  of  a 
highway  by  a  street  railroad  company.— Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Houston  Electric 
<:;o.  (Tex.  Civ.  App.)  287. 

f  25.  Permission  to  build  a  street  railway 
along  public  highways  of  a  county  must  be  ob- 
tained from  the  commissioners'  court  in  view 
of  Const,  art.  10,  §  7.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Houston  Electric  Co.  (Tex.  Civ. 
App.)  287. 

S  41.  Where  a  street  railway  company  had 
been  given  permission  to  construct  its  road 
along  a  public  highway  by  the  commissioners' 
court,  held,  that  it  could  not  be  deprived  of  that 
right  by  objection  of  a  steam  railway  company 
which  had  prcviou.sly  been  permitted  to  cross 
the  road.— Galveston,  II.  &  S.  A.  Ry.  Co.  v. 
Houston  Electric  Co.  (Tex.  Civ.  App.)  287. 

n.  BE01TI.ATION    Ain>     OPEBATION. 

Validity  of  law  prohibiting  corporations  from 
operating  cars  during  certain  seasons  with- 
out screens  for  protection  of  motormen  as 
denial  of  equal  protection  of  law,  see  Consti- 
tutional Law,  §  241. 

%  68.  Gen.  Laws  1901,  p.  253,  c.  89,  Iteld  not 
to  apply  to  street  railways. — Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Houston  Electric  Co.  (Tex. 
Civ.  App.)  287. 

§  103.  Where  the  motorman  saw  or  could 
have  seen  the  peril  of  a  person  crossing  the 
track  in  time  to  have  avoided  the  injury,  the 
company  is  liable.— Murphy  v.  St.  Joseph  Ry., 
Light,  Heat  &  Power  Co.  (Mo.  App.)  334. 

i  117.  Whether  a  motorman  failed  to  keep 
vigilant  watch  to  avoid  a  collision  held  to  be  a 
question  for  the  jury  under  the  evidence. — 
Batsch  V.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  371. 

STREETS. 

See  Hichways;  Municipal  Corporations,  §§  C97, 
759-S21. 

SUBMISSION. 

•Of  case  on  appeal  as  affecting  right  of  appellee 
to  affirmance,  see  Appeal  and  Error,  §  1120. 

SUBROGATION. 

§  23.  A  bank  loaning  money  to  make  a  part 
payment  on  vendor's  lien  notes  held  to  have  be- 
come subrocated  pro  tanto  to  the  rights  of 
vendor.— John  M.  Uonner  Memorial  Home  v. 
Collin  County  Nat.  Bank  (Tex.  Civ.  App.)  430. 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  Taxation,  J  593. 


SUMMONS. 


See  Process. 


Accrual  of  cause  of  action  to  enforce  liability 
as  against  person  accepting  conditions  of  will 
providing  therefor,  see  Limitation  ot  Actions, 
172. 

Application  of  general  statutes  of  limitation  to 
action  to  enforce  undertaking  for  support  as- 
sumed by  one  accepting  conditions  of  will, 
see  Limitation  of  Actions,  {  28. 

SUPREME  COURTS. 

See  Courts,  8S  207-246. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

At  trial  ground  for  continuance,  see  Criminal 
Law,  §  599. 

SURVEYORS.  • 

County  surveyors,  see  Counties,  §  85. 

SURVEYS. 

Location  of  boundaries,  see  Boundaries.  S  54. 

SUSPENSION. 

Of  benefit  insurance,  see  Insurance,  {  755. 

SWAMP  LANDS. 

See  Public  Lands,  i  61. 

SWINDLING. 

See  False  Pretenses. 

Forfeiture  of  bail  in  prosecution  for.  des<'rip- 
tiou  of  offense  in  pleading,  see  Bail,  {  b;>. 

SWITCH  TRACKS. 

Company  owning,  as  common  carrier,  see  Car. 

rier.s,  g  4. 
Discrimination    in'  charges    by    coal    comiianr 

owning,  see  Carriers,  i  199. 
Extortionate  charges  by  coal  company  owuicg^ 

see  Carriers,  §  200. 

TAXATION. 

Assessments  for  municipal  improvements.  ?•» 
Mi'.uicipal  Corporations,  $g  414— tS-j.  5.">s-.Vi.S. 

Assessment  of  intangible  property  of  railnKiJ 
as  denying  equal  protection  of  law,  see  Con- 
stitutional Law,  §  2'29. 

License  for  sale  of  liquors,  see  Intoxicating  Liq- 
uors, S»  61-71. 

Payment  of  taxes  to  sustain  adverse  possession, 
see  Adverse  Possession,  |§  86,  95. 

Recovery  of  taxes  paid  by  occupants  of  Ipn^l 
under  void  judicial  sale,  see  Judicial  S-nle*. 
8  55. 

School  taxes,  see  Schools  and  School  District.s 
§1  97-111. 

I.  NATURE  AND  EXTENT  OF  POWXB 
IN  GENERAI.. 

8  7.  United  States  bonds  are  not  subject  to 
state  taxation.- First  Xat.  Bank  v.  Bojinl  .f 
Equalization  of  Independence  County  (Ark.i  !i^*>. 

8  10.  Rev.  St.  U.  S.  S§  .-.214,  5210  (T*.  .<. 
Comp.  St.  1901.  pp.  3.V)0.  .3.-.02).  ftrW  to  li-nl; 
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the  power  of  the  state  to  tax  national  banks, 
and  to  limit  the  power  of  taxation  to  the  shares 
of  stock  and  real  estate.— First  Nat.  Bank  v. 
lioard  of  Equalization  of  Independence  County 
(Ark.)  988. 

§  11.  A  state  may  tax  shares  of  stock  in  a 
national  bank  without  regard  to  the  fact  that 
a  part  or  the  whole  of  fhe  capital  stock  of  the 
banks  is  invested  in  nontaxable  bonds. — First 
Nat.  Bank  v.  Board  of  l^lqualization  of  Inde- 
pendence County  (Ark.)  988. 

§  12.  Kirby's  Dig.  §§  0902,  6919-6924,  held 
to  provide  for  the  taxation  of  shares  of  stock 
of  national  banks,  and  not  their  capital,  and 
hence  to  meet  the  requirements  of  Rev.  St  U.  S. 
§  5219  (U.  S.  Comp.  St.  1901,  p.  3502).— First 
Nat.  Bank  v.  Board  of  Equalization  of  Inde- 
pendence County  (Ark.)  988. 

i  12.  A  national  bank  held  not  discriminat- 
ed against  in  the  manner  of  assessing  the  shares 
of  its  stock. — First  Nat.  Bank  t.  Board  of 
Equalization  of  Independence  County  (Ai^.)  988. 

H.    CONSTITTTTIONAIi   REQUIRE- 
MENTS AND  RESTRICTIONS. 

§  45.  Under  Ky.  St.  1909,  |§  4077,  4082 
(Russell's  St.  §§  6050,  6055),  the  tax  on  a 
franchise  of  a  gas  company  held  a  property  tax 
on  intangible  property  within  Const.  §  174,  .and 
not  a  privilege  tax  for  engaging  in  a  business 
that  natural  persons  could  not. — Common- 
-wealth  V.  Louisville  Gas  Co.  (Ky.)  164. 

S  45.  Under  Ky.  St.  1909,  «§  4077,  4082 
(Russell's  St.  Si  6050,  6055),  and  Const.  §  174, 
a  tax  on  a  franchise  of  a  gas  company  held  i)ot 
a  privilege  tax  imposed  on  the  right  to  be  a 
corporation. — Commonwealth  t.  Louisville  Gas 
Co.    (Ky.)  164. 

I  45.  An  assessment  of  intangible  property 
of  a  railroad  situated  in  a  county  held  to  violate 
Const,  art.  8,  §  1,  requiring  equality  and  uni- 
formity of  taxation.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Kone  (Tex.  Civ.  App.)  424. 

m.   UABILITY  OF  PERSONS  AND 
PROPERTY. 

(B)  Corporations   and   Corporate   Stock 
and   Property. 

S  122.  Under  Ky.  St.  1909,  §S  4077.  4082 
(Russell's  St.  §S  6050,  6055),  stockholders  of  a 
corporation  held  not  required  to  list  their 
shares  in  the  company  for  taxation.— Common- 
wealth V.  Louisville  Gas  Co.  (Ky.)  IW. 

S  122.  Under  Ky.  St.  1909,  §1  4077,  4082 
ntiissell's  St.  IS  0030.  6055),  a  gas  company 
holding  shares  in  an  electric  company  held  not 
assessable  on  its  shares. — Commonwealth  v. 
Louisville  Gas  Co.  (Ky.)   164. 

(D)  Eixemptlons. 

S  217.  The  city  hall  of  the  city  of  Louisville 
held  exempt  from  taxation  under  Const.  §  170. 
— Schwalks  Adm'r  v.  City  of  Louisville  (Ky.) 
860. 

nr.   PLACE  OF  TAXATION. 

S  234.  In  a  proceeding  to  require  personalty 
to  be  listed  for  taxation  in  a  certain  county  on 
the  ground  that  the  owner  was  there  domiciled, 
evidence  held  to  show  that  she  was  a  resident 
of  another  county. — Helm's  Trustee  v.  Common- 
wealth (Ky.)  196. 

V.  I.EVT  AND  ASSESSMENT. 

(D)  Mode  of  Asse«»meiit  o<  Corporate 
Stock,  Propertr>  or  Receipts. 

i  376.  Under  Ky.  St.  1909,  if  4077,  4082 
(Rusgell'B  St.  §§  0050,  6053),  held,  that  the 
bonds  of  an  electric  eompany  owned  by  a  gas 
company  were  to  be  computed  in  determining 


the  value  of  the  latter's  franchise. — Common- 
wealth v.  Louisville  Gas  Co.  (Ky.)  164. 

§  391.  Acts  1897,  p.  102,  c.  5,  held  to  divide 
for  taxation  railroad  property  into  localized 
and  distributable  property,  and  switch  and  in- 
dustrial tracks  oS  the  main  right  of  way,  but 
used  as  a  part  of  the  general  system,  must  be 
assessed  as  distributable  property. — Nashville, 
C.  &  St.  L.  Ry.  Co.  V.  Patterson  (Tenn.)  467. 

§  391.  An  assessment  of  certain  railroad 
property  held  void,  under  Acts  1897,  p.  102,  c. 
5.  and  no  tax  could  be  collected  thereon. — Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  Patterson  (Tenn.) 
407. 

i  406.  Under  Ky.  St.  1909,  §S  4077,  4082 
(Russell's  St.  S§  0050,  6055),  the  burden  of 
proof  in  a  proceeding  to  assess  omitted  prop- 
erty held  on  the  state  to  show  that  the  bonds 
of  an  electric  company  held  by  a  gas  company 
were  emitted  from  the  latter's  report  of  its 
taxable  property. — Commonwealth  v.  Louis- 
ville Gas  Co.  (Ky.)  164. 

i  406.  Under  Ky.  St.  1909,  !S  4077,  4082 
(Russell's  St.  §§  6050,  6055),  bonds  of  an  elec- 
tric company  held  by  a  gas  company  held  not 
to  be  omitted  from  the  report  by  the  gas  com- 
pany of  its  property  for  taxation. — Common- 
wealth V.  Louisville  Gas  Co.  (Ky.)  164. 

VII.  PAYMENT  AND  REFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

Nonpayment  of  franchise  tax  as  affecting  right 

of  corporation  to  defend  action  against  it,  see 

Corporations,  {  499. 

§  527.  A  bank  held  liable  only  for  the  differ- 
ence lietween  the  unlawful  tax  paid  and  the  tax 
which  if  should  have  iiald.— Oity  of  Columbus  v. 
Bank  of  Columbus  (Ky.)  835. 

i  528.  Where  a  city  could  not  legally  demand 
a  franchise  tax  until  after  the  commencement 
of  the  action  therefor,  by  the  passage  of  an 
ordinance  authorizing  it,  interest 'on  the  tax  be- 
fore judgment  is  not  recoverable. — City  of  Co- 
lumbus v.  Bank  of  Columbus  (Ky.)  83o. 

Vm.   COLLECTION     AND     ENFORCE- 
MENT AGAINST  PERSONS  OR 
PERSONAI.  PROPERTY. 

(A)  Collector*    and    Proceedlns*    tor    Col- 
lection In  General. 

S  545.  Ky.  St.  1909,  !  2998  (Russell's  St.  f 
047),  relating  to  the  enforcement  of  unpaid  tax 
bills,  held  not  invalid.— Specht  v.  City  of  Louis- 
ville (Ky.)  846. 

(B)  Snmmary  Remedies  and  Actions. 

S  593.  The  levy  of  a  tax  by  the  proper  au- 
thorities is  presumed  to  be  legal  and  correct,  and 
the  bunlen  of  proving  its  illegality  is  on  the  per- 
son resisting  it.— City  of  Columbus  v.  Bank  of 
Columbus  (Ky.)  833. 

IX.  SALE  OF  LAND  FOR  NONPAY- 
MENT OF  TAX. 

Enforcement  of  lien  for  levee  taxes,  see  Levees, 
§  27. 

§  ftSO.  Under  Kirby's  Dig.  f  7085,  requiring 
the  delinquent  .tax  list  to  be  published  weekly 
for  two  weeks,  "weekly  for  two  weeks"  means 
two  weeks  in  succession,  and  a  biweekly  pub- 
lication did  not  comply  with  the  statute. — 
Byrne  v.  Less  (Ark.)  635. 

I  630.  Failure  to  publish  the  delinquent  tax 
list  weekly  for  two  weeks,  as  required  by  Kir- 
by's Dig.  {  708i>,  held  to  render  the  tax  sale 
void.— Byrne  v.  Less  (Ark.)  635. 

XI.   TAX  TITLES. 
(B)  Tax  Deeds. 

S  776.  In  ejectment,  a  deed  from  the  Com- 
missioner of  State  Lands  held  to  convey  land 
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the  grantee.— Maney  v.  Burke  (Ark.)  111. 

(C)  Aotlona  to  Confirm  or  Try  Title. 

I  805.  The  possession  of  land  under  a  tax 
deed  is  not  adverse  to  the  owner  during  the  two 
years  within  whicli  the  land  may  be  redeemed. — 
Bledsoe  v.  Hancy  (Tex.  Civ.  App.)  455. 

<D)  RiKhta  and  Remedies  o<  Pnrclinser  of 
Invalid  Title. 

$  827.  An  admission  by  plaintiff  in  an  action 
to  enforce  a  lien  for  taxes  that  the  sale  was 
void  held  to  justify  a  finding  that  the  sale  was 
void  necessary  to  support  a  decree  enforcing 
the  lien  under  Kirby's  Dig.  {  7112.— Caruthers 
V.  Greer  (Ark.)  629. 

{  827.  In  a  suit  by  the  assignee  of  a  pur- 
chaser at  a  tax  sale  to  impose  a  lien  on  the 
land  for  taxes  paid,  whether  the  sale  was  val- 
id or  invalid  held  immaterial  to  defendants. — 
Caruthers  v.  Greer  (Ark.)  (529. 

8  829.  Purchaser's  right  to  recover  taxes  on 
the  adjudication  of  the  invalidity  of  a  tax  sale 
(Act  July  23,  ]S(!S  [Acts  18G8,  p.  281]  §  72; 
Acts  1883,  p.  275,  S  152)  extends  to  the  pur- 
chaser's grantees. — Caruthers  v.  Greer  (Ark.) 
629. 

I  833.  An  i^djudication  of  the  invalidity  of 
a  tax  sale  is  a  condition  precedent  to  a  pur- 
chaser's right  to  recover  taxes  paid  under  Kir- 
by's Dig.  §  7112.— Caruthers  v.  Greer  (Ark.) 
629. 

XII.  FOBFEITUBE8  AJXp  PENAI.TIE8. 

Statute  imposing  penalty  as  violation  of  usury 
laws,  see  Usury,  |  16. 

i  840.  A  bank  held  not  liable  for  a  penalty 
for  nonpayment  of  a  franchise  tax.  where  it 
had  paid  a  personal  property  tax. — (^ity  of  Co- 
lumbus v.  Bank  of  Columbus  (Ky.)  835. 

TELEGRAPHS  AND  TELEPHONES. 

Best  and  secondary  evidence  of  memoranda, 
showing  time  of  telephone  calls,  see  Evidence, 
8  158. 

H.  BEOITIJkTIOIT    AND    OPERATION. 

Admissions  in  pleading  in  action  for  delay,  see 

Pleading,  §  177. 
Hatters  to  be  proven  under  pleading,  in  action 

for  delay,  see  Pleading,  8  378. 
Mitigation  of   damages  for  failure   to  deliver 

telegram,  see  Damages,  8  62. 

8  27.  Statement  as  to  right  of  recovery  of  the 
addressee  of  a  telegram  for  mental  anguish,  be- 
cause of  nondelivery  of  message,  sent  from  one 
state  to  another,  the  laws  of  which  differ  as  to 
recovery  for  mental  anguish.— Western  Union 
Telegraph  Co.  v.  Griffin  (Ark.)  489. 

8  33.  The  words  "business  service,"  in  a  tel- 
egraph company's  franchise  fixing  rates,  do  not 
include  service  rendered  to  a  telegraph  compa- 
ny under  a  joint  traffic  arrangement. — East 
Tennessee  Telephone  Co.  v.  City  of  Harrods- 
burg  (Ky.)  126. 

f  37.  Telegraph  company  held  not  liable  for 
failure  to  deliver  at  the  sendee's  residence,  seven 
miles  in  the  country. — Western  Union  Telegraph 
Co.  V.  Shockley  (Tex.  Civ.  App.)  945. 

8  38.  In  an  action  against  a  telesraph  com- 
pany for  nejiligently  delaying  the  delivery  of  a 
message,  evidence  held  to  authorize  a  recovery. — 
Western  Union  Telegraph  Co.  v.  McDonald 
(Tex.  Civ.  .\pi).)  CIS. 


8  54.  A  stipulation  on  the  reverse  side  of  a 
message  that  the  initial  telegraph  company 
would  not  be  liable  for  negligent  transmissiou 
or  delivery  beyond  its  own  line  held  unavailable 
to  the  initial  company  as  a  defense  for  the  nes- 
ligent  acts  of  the  connecting  company. — Postal 
Telegraph  Cable  Co.  of  Texas  v.  Harrias  (Tex. 
Civ.  App.)  891. 

8  66.  Evidence  held  to  authorize  a  finding  of 
negligence  in  failing  to  deliver  a  telegram.— 
Western  Union  Telegraph  Co.  v.  Griffin  (Ark.) 
489. 

8  67.  Where  a  message  relates  to  a  com- 
mercial business,  the  telegraph  company  has  no- 
tice of  any  actual  damages  that  may  result 
from  its  negligence. — Western  Union  Telegraph 
Co.  V.  Askew   (Ark.)   107. 

8  67.  Where  a  message  on  its  face  furnished 
to  a  person  of  ordinary  prudence  notice  that 
it  was  important,  and  its  prompt  delivery  es- 
sential, or  where  the  telegraph  company  or  its 
operator  receiving  it  had  notice  of  its  import- 
ance, special  damages  were  recoverable  for  the 
failure  to  promptly  transmit  or  deliver  it.— Post- 
al Telegraph-Cable  Co.  v.  Looisville  Cotton  Oil 
Co.  (Ky.)  852. 

8  67.  A  telegraph  company  negligently  de- 
laying the  delivery  of  a  message  held  liable  for 
special  damages,  vrtiere  it  had  notice  of  the  im- 
portance of  the  message,  though  it  is  unint<'!!i- 
gible. — Postal  Telegraph-Cable  Co.  v.  Louistilltf 
Cotton  Oil  Co.  (Ky.)  852. 

8  67.  A  telegraph  company  held  not  liable  for 
any  damage  that  it  could  not  reasonably  knutr 
or  contemplate,  when  it  received  a  messa£t>. 
would  follow  from  its  failure  to  transmit  acd 
deliver  it  with  reasonable  diligence. — Postal  Tel- 
egraph-Cable Co.  V.  Louisville  Cotton  Oil  Co. 
(Ky.)  852. 

8  67.  A  telegram  held  to  sufficiently  notify 
defendant  telegraph  company's  agents  that  dam- 
ages might  result  from  its  nondelivery. — West- 
ern Union  Telegraph  Co.  v.  Williams  (Tex.  Civ. 
App.)  280. 

8  68.  A  telegram  announcing  a  death  held  to 
put  the  company  on  notice  that  the  funeral 
would  be  postponed  a  reasonable  time. — Weste.ii 
Union  Telegraph  Co.  v.  Griffin  (Ark.)  489. 

8  68.  The  relation  of  son-in-law  of  the  send  r 
of  a  telegram  to  the  addressee  held  sufficient  t . 
sustain  an  action  for  mental  anguish  for  !  ■ 
delivery  of  the  message  announcing  death  of  tb-.' 
sender's  wife. — Western  Union  Telegraph  Co.  v. 
Griffin  (Ark.)  489. 

8  68.  Prolongation  of  anxiety  on  delivery  of 
a  message  informing  a  daughter  of  her  fath.^r'» 
fatal  illness  held  not  a  basis  of  damages. — Go:>-i- 
hue  V.  Western  Union  Telegraph  Co.  (Tex.  Civ. 
App.)  41. 

f  70.  In  an  action  for  the  erroneous  tran>- 
mission  of  a  message  by  which  plaintiff  fai!  •! 
to  make  a  contract,  the  measure  of  plaintiff's 
damages  was  the  difference  between  the  con- 
tract price  and  the  value  of  the  goods  purchas- 
ed when  they  should  have  been  delivered.— 
Western  Union  Telegraph  Co.  v.  Askew  (Ark.) 

8  71.  In  an  action  against  a  telegraph  com- 
pany for  negligent  mistake  in  transmitting  a 
death  message,  a  verdict  of  ^50  for  mental 
anguish  held  not  excessive.— Western  Union 
Telegraph  Co.  v.  Taylor  (Ky.)  131. 

§  73.  Where  a  telegraph  company  denies  th.it 
it  had  notice  of  the  importance  of  a  mess,'»?». 
and  the  evidence  on  the  issue  is  in  doubt,  tii^ 
que.stion  is  for  the  jury.— Postal  Telegraph-!  "• 
bio  Co.  v.  Louisville  Cotton  Oil  Co.  (Ky.)  ."v-ij. 
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TENANCY  IN  COMMON. 

Homestead  in  property  of  tenants  in  common, 
see  Homestead,  §  84. 

X.  CREATION   AND   EXISTENCE. 

§  3.  Defendant  was  a  joint  tenant  or  tenant 
in  common  witli  the  other  owners  where  the 
deeds  under  which  he  claimed  referred  to  the 
land  conveyed  as  undivided  sixth  interests. — 
Kidd  T.  Bell  (K7.)  232. 

TI.  MUTUAI.    BIGHTS.    DTTTIES,    AND 
I.IABII.rriES  OF  CO-TENANTS. 

§  15.  While  a  tenant  in  common  may  hold 
adversely  against  his  co-tenant,  to  make  his  pos- 
session adverse,  it  must  be  open,  notorious,  and 
l>ostile  to  the  other  co-tenant,  and  known  by 
him  to  be  so.— Kidd  v.  Bell  (Ky.)  232. 

TENDER. 

Of  Roods  by  purchaser  on  rescission  of  sale,  see 

Sales,   $   l."?!. 
Of  wages  due  employ^,  see  Master  and  Servant, 

§83. 

TERMINATION. 

Of  liability  of  carrier,  see  Carriers,  $  114. 

TERMS. 

Of  leases,  see  Landlord  and  Tenant,  i  103. 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wills,  $§  38-55. 

THEFT. 

See  Larceny. 

THEORY. 

Changing  theory  of  cause  on  appeal,  see  Appeal 
and  Error,  §  171. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

For  particular  acti  in  or  incidental  to  judicial 

proceeding!. 
See  Removal  of  Causes,  S  81. 
Application  for  new  trial,  see  New  Trial,  { 

117. 
Kntry  of  judgment,  see  Judgment,  {  272. 
X'iling  appeal  bond,  see  'Appeal  and  Error,  { 

387. 
Kevival  of  action,  see  Abatement  and  Revival, 

§74. 
Taking  appeal  or  sumg  out  writ  of  error,  see 

Appeal  and  Error,  §  338. 
Trial   of   criminal   proiseeutions,   see   Criminal 

Law,  i  575. 

For  particular  acti  not  judicial. 

Notice  of  resale  of  goods  on  default  of  condi- 
tional vendee,  see  Sales,  J  479. 

Payment  of  interest,  see  Interest,  {  39. 

Renewal  of  application  for  license  to  sell  liq- 
uors, see  Intoxicating  Liquors,  {  71. 

$  6.  Notice  of  a  local  option  election  requir- 
ed to  be  published  four  consecutive  weeks  must 
be  publisned  for  28  days.— State  ex  rel.  Doran 
V.  Johnson  Connty  Court  (Mo.  App.)  310. 


TITLE. 

Color  of  title,  see  Adverse  Possession. 

Covenants  of  title,  see  Covenants,  §  42. 

Jurisdiction  of  appellate  court  as  depending  on 
title  lieing  involved,  see  Courts,  $  231. 

Necessity  of  patent  and  certificate  of  sale  of 
Rwamp  land  in  order  to  convey  title,  see  Pub- 
lic Lands,  §  61. 

Removal  of  cloud,  see  Quieting  Title. 

Sufllcieucy  of  title  of  vendor  of  land,  see  Ven- 
dor and  Purchaser,  f  129. 

Tax  titles,  see  Taxation,  §$  776-833. 

To  property  in  general,  see  Property,  |  9. 

To  real  property  as  ground  of  appellate  juris- 
diction, see  Courts,  §  231. 

Particular  matter*  affecting  title. 
See  Adverse  Possession,  {  104;   Judicial  Sales, 
SJ  53,  55. 

Particular  speciet  of  property  or  rightt. 
OfiSce,  see  Officers,  §  82. 

Title  necessary  to  maintain  particular  aatiom. 

See  Partition,  S  16. 

On  note,  see  Bills  and  Notes,  g  443. 

Titles  of  particular  acts  or  proceedings. 
Statutes,  see  Statutes,  §§  105-118. 

TOOLS. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  §S  101-120. 

TORTS. 

Causing  death,  see  Death,  g|  7-78. 

Previous  decisions  of  courts  of  state  in  which 
cause  of  action  arose  as  law  governing  ac- 
tion, see  Courts,  |  95. 

Transitory  nature  of  action  for  as  affecting  ju- 
risdiction, see  Courts,  (  7. 

Liabilitict  of  particular  classes  of  persons. 
See  Corporations,  §  493;    Municipal  Corpora- 
tions, is  733-834. 
Agents,  see  Principal  and  Agent,  {§  147-155. 
Eninloyes,   see    Master   and   Servant,   $§   302, 

Particular  torts. 

See  False  Imprisonment,  {  7;  Fraud;  Libel 
and  Slander;  Malicious  Prosecution;  Neg- 
ligence; Nuisance;  Trespass;  Trover  and 
Conversion,  H  16-54. 

Remedies  for  torts. 
See  Trespass,  J§  20-67;   Trover  and  Conver- 
sion. 
Measure  of  damages,  see  Damages,  {{  109-112. 

S  2.  A  court  of  one  state  taking  jurisdiction 
of  an  action  for  tort  to  persons  based  on  acts  or 
omissions  done  or  occurring  in  a  sister  state 
must  apply  the  law  of  the  state  where  the  aclion 
ai-ose.— Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Street  (Tex.  Civ.  App.)  270. 

S  8.  Officers  held  entitled  to-  take  and  use 
photographs  of  persons  charged  with  crime  for 
purposes  of  identification.— Mabry  t.  Kettering 
(Ark.)  115. 

TOWNS. 

See  Counties;  Municipal  Corporations;  Schools 
and  School  Districts,  §§  11-111. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  Appeal 
and  Error,  Sf  497-713;  Criminal  Law,  U 
1086-1120. 
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TRANSITORY  ACTIONS. 

See  Courts,  (  7. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

Ejection  of  trespasser,   see  Carriers,  IS  351- 

384. 
Restraining  trespass,  see  Injunction,  |§  46,  52, 

118. 
To  the  person,  see  False  Imprisonment. 

n.  ACTIONS. 

(A)  RlKbt  o<  Aetlon  and  Defenaea. 

i  20.  A  party  in  possession  of  land  may  re- 
cover in  an  action  for  trespass  tliereto. — Deade- 
riclt  V.  State  (Tenn.)  975. 

§  30.  The  bnyer  of  timber,  wlio  goes  over 
tlie  line  and  cnts  timber  on  adjoining  land,  is 
alone  responsible  therefor,  and  the  seller  is  not 
liable  where  it  does  not  appear  that  he  was 
responsible  for  the  buyer's  mistaking  the  bound- 
ary or  authorized  the  cutting. — Stoneman-Zear- 
ing  X^umber  Co.  v.  McComb  (Ark.)  G48. 

(B)  Jnrladlction,  Fartlea,  Preliminary 
FrooeedlnKa,   and   Pleading. 

$  40.  In  an  action  for  cutting  and  removing 
timber  from  several  tracts  of  land,  it  is  not 
essential  to  a  statement  of  the  cause  of  action 
to  set  forth  a  description  and  value  of  the  tim- 
ber cut  on  each  tract. — Stoneman-Zearing  Lum- 
ber Co.  V.  McComb  (Ark.)  048. 

(C)  BTldence. 

i  44.  In  an  action  for  cutting  and  removing 
timber  on  plaintiff's  land,  the  burden  of  proof 
is  on  him  to  show  that  defendant  cut  the  tim- 
ber, and  the  quantity  and  value  of  the  timber 
cut. — Stoneman-Zearing  Lumber  Co.  v.  McComb 
(Ark.)  648. 

§  40.  In  an  action  for  cutting  and  remov- 
ing timber,  proof  that  some  of  it  was  cut  by 
defendant  was  insufTicient  to  charge  it  with  re- 
si)onsibility  for  all  the  timber  missing  from 
plaintifCs  land  during  an  indefinite  period  of 
two  or  three  years. — Stoneman-Zearing  Lumber 
Co.  V.  McComb  (Ark.)  648. 

(K)  Trial,  JndKxoent,  and  ReTleTv. 

8  67.  In  an  action  for  injury  to  plaintiff's 
wife  from  fright  and  humiliation  caused  by  de- 
fendant's agents  going  upon  plaintiff's  premises 
in  the  nighttime,  held  error  to  direct  a  verdict 
for  defendant. — Alexander  v.  St.  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  572. 

nX.  CRIMINAI.    BESPONSIBII.ITT. 

§  78.  Possession  by  occupation  or  inclosure 
of  part  of  land  covered  by  title  papers  held 
possession  of  the  entire  boundaries  described 
therein,  within  Shannon's  Code.  |  04U6,  subd.  7. 
— Deaderick  v.  State  (Tenn.)  975. 

§84.  In  a  prosecution  for  malicious  mischief, 
in  violation  of  Shannon's  Code,  §  6496,  it  was 
no  defense  that  defendant's  employers  had  a 
better  title  to  the  land  in  question  than  prose- 
cutor.—Deaderick  v.   State   (Tenn.)   975. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment. 


land,  plaintiffs  need  not  connect  themselves  with 
the  sovereign  of  the  soil. — Stephenville  Oil  Mill 
Co.  V.  McNeill  (Tex.  Civ.  App.)  911. 


n.   PROCEEDINGS. 

Hearsay  evidence,  see  Evidence,  {  317. 
Opinion  evidence  as  to  validity  of  plaintiff's 

claim,  see  Evidence,  §  471. 
Restraining  inclosure  of  land  and  removal   of 

timber  pending  action,  see  Injunction,  {  7. 

§  2.5.  It  is  not  essential  to  a  recovery  of 
land  by  force  of  a  prior  possession  that  the  ac- 
tion be  brought  w^ithin  a  reasonable  time  after 
eviction.— Saxton  v.  Corbett  (Tex.  Civ.  App.) 
75. 

§  25.  Unreasonable  delay  in  bringing  a  suit 
to  try  title  based  on  prior  possession  held  no 
bar  to  the  action,  but  relevant  to  the  question 
of  abandonment. — Saxton  v.  Corbett  (Tex.  Civ. 
App.)   75. 

i  35.  In  trespass  to  try  title,  plaintiff  held 
not  bound  by  the  date  of  the  eviction  pleaded, 
but  entitled  to  prove  that  he  was  evicted  on  an 
earlier  date.— Saxton  v.  Corbett  (Tex.  Civ. 
App.)  75. 

{  40.  In  trespass  to  try  title,  in  which  both 
parties  claimed  through  deeds  from  N.,  a  cer- 
tified copy  of  the  deed  from  N.'a  gmntee, 
through  whom  plaintiffs  cloimed,  to  another. 
held  not  inadmissible  because  it  referred  to  a 
prior  grant  for  a  fuller  description,  and  recited 
that  it  was  acquired  by  the  grantor  by  deed 
from  N.— Houston  Oil  Co.  of  Texas  v.  Kim- 
ball (Tex.)  533. 

{  41.  Where  plaintiff  claimed  certain  land 
by  prior  possession,  he  was  also  entitled  to 
show  that  one  of  the  links  in  defendant's  chain 
of  title  was  insnfScient  without  defeating  bis 
own  prima  facie  right  based  on  possession. — 
Saxton  v.  Corbett  (Tex.  Civ.  App.)  75. 

i  41.  Proof  of  a  patent  to  a  third  person 
held  not  to  preclude  plaintiff's  recovery  on  pri- 
or possession.— Saxton  v.  Corbett  (Tex.  Civ. 
App.)  75. 

§  44.  Evidence  held  to  justify  the  refusal  to 
direct  a  verdict  for  defendant. — Walker  v.  Cot^ 
nett  (Ky.)  841. 

5  44.  The  direction  of  a  verdict  for  plaintiff 
held  error  under  the  evidence. — Thacker  v.  Wil- 
son (Tex.  Civ.  App.)  938. 

$  45.  In  trespass  to  try  title,  an  instruc- 
tion held  not  objectionable  as  a  charge  that  de- 
fendants as  a  matter  of  law  were  entitled  to 
judgment  for  the  half  of  the  tract  claimed  by 
them.— Saxton  v.  Corbett  (Tex.  Civ.  App.)  75. 

TRIAL 

See  Witnesses. 

Trespass  to  try  title  to  real  property,  see  Tres- 
pass to  Try  Title. 

Trial  of  right  to  property  levied  on,  see  Attach- 
ment, §S  287,  oOO. 

Proceedingt  incident  to  trtab. 
See  New  Trial;    Reference. 
Conformity  of  judgment  to  verdict  op  findings, 

see  Judgment,  S  256. 
Entry  of  judgment   after  trial  of  issues,  see 

Judgment,   S§   251-266. 
Place  of  trial,  see  Venue,  S  65. 
Right  to  trial  by  jury,  see  Jury,  ||  10-28. 


Topics,  dlvlslODi,  &  section  ({)  NUMBERS  in  this  Index,  &  Bee.  &  Amer.  Digs.  A  Reporter  Indeza 


INDEX-DIGEST. 


1265 


Trial  of  action*  iy  or  against  particitlar  clastei 

of  periong. 
See  Brokers,  i  88;    Carriers,  $S  94,  136.  320, 

321,  384;  Master  and  Servant,  8§  80,  284-296; 

Municipal  Corporations,  §  821;   Railroads,  If 

350-351,  401,  446,  484,  485. 

T'rial  of  particular  civil  action*  or  proceeding*. 

See  libel  and  Slander,  11  123,  124;  Malicious 
Prosecution,  §§  71,  72;  Negligence.  §§  139, 
140;  Keplevin,  §  88;  Trespass,  §  67;  Tres- 
pass to  Try  Title,  §§  44,  45. 

^Affiliation  proceedings,  see  Bastards,  |  70. 

for  breach  of  contract,  see  Sales,  §  420. 

yor  breach  of  covenant,  see  Covenants,  §  135. 

For  compensation  of  broker,  see  Brokers,  §  88. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, {  350. 

B*or  injuries  caused  by  operation  of  street  rail- 
road, see  Street  Railroads,  i  117. 

For  injuries  from  fires  set  by  operation  of 
railroad,  see  Railroads,  §i  484,  485. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  i  446. 

For  injuries  to  passenger,  see  Carriers,  §§ 
320,  321,  384. 

For  injuries  to  persons  on  city  streets,  see  Mu- 
nicipal Corporations,  §  821. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  §  401. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant. 81  284^296. 

For  loss  of  or  injury  to  shipment,  see  Car- 
riers, S  136. 

For  negligent  transmission  of  telegram,  see 
Telegraphs  and  Telephones,  8  73. 

For  nondelivery  of  shipment,  see  Carriers,  t 
94. 

For  price  of  goods,  see  Sales,  $  364. 

For  wages,  see  Master  and  Servant,  S  80. 

For  work  and  labor,  see  Work  and  Labor.  S  30. 

On  bill  or  note,  see  Bills  and  Notes,  88  537, 
538. 

On  insurance  policy,  see  Insurance.  $  668. 

Suits  in  equity,  see  Equity,  88  377-381. 

Suits  to  try  tax  titles,  see  Taxation,  8  805. 

To  set  aside  written  instrument,  see  Cancella- 
tion of  Instruments,  8  51. 

Trial  of  criminal  proaecvtiong. 

See  Assault  and  Battery,  §  97;  Burglary,  8  46; 
Criminal  Ivaw,  §8  594-C14,  028-830;  False 
Pretenses.  8  52;  Homicide.  88  2.')5-310;  Lar- 
ceny, 88  68-77;   Perjury,  §  37;   Rape,  8  59. 

For  offenses  against  liquor  laws,  see  Intoxi- 
cating Liquors,  §  239. 

n.  DOCKETS,  I.ISTS,  AITO   CALEN- 
DARS. 

8  11.  A  suit  to  foreclose  a  vendor's  lien  It^ld 
properly  transferred  to  the  law  docket  under 
Civ.  Code  Prac.  8  12,  for  the  determination 
of  the  amount  due. — Landrum  &  Adams  v. 
Wells  (Ky.)  213. 

m.  COURSE  AND   CONDUCT   OF 
TRIAL  IN  OENERAIu 

8  25.  In  an  action  for  injuries  to  a  stroct 
car  passenger,  plaintiff  held  to  have  the  burden 
of  proof  notwith-standing  defendant's  offer  to 
confess  judgment  giving  him  the  right  to  open 
and  close.— Lexington  Ry.  Co.  v.  Johnson  (Ky.) 
830. 

8  25.  A  rule  as  to  the  right  to  open  and 
close  argument  of  trial,  stated. — Reis  v.  Ep- 
person (Mo.  App.)  353. 

8  29.  Where  counsel  offered  a  part  of  the 
testimony  of  a  witness  on  a  former  trial  to 
show  contradictions  of  his  testimony  at  the 
present  trial,  it  was  not  error  for  the  trial  judge 


to  remark  that  counsel  should  have  treated  the 
witness  fairly  by  reading  the  alleged  contra- 
dictory statement  to  him,  and  asking  him  if 
he  made  it.— Steltemeier  v.  Barrett  (Mo.  App.) 
1095. 

IV.  RECEPTION   OF  EVIDENCE. 

(A)  Introdnctlon,  Offer,  and  Admisalon  of 
Bvldence  In  General. 

8  56.  In  an  action  by  plaintiff  to  recover  for 
injuries  in  a  railroad  wreck,  the  exclusion  of 

the  depositions  of  two  physicians  who  assisted 
the  principal  physician  in  the  examination  and 
treatment  of  plaintiff  at  a  hospital  held  not  sus- 
tainable on  the  ground  that  the  evidence  was 
merely  cumulative. — Epstein  v.  Pennsylvania. 
R.  Co.  (Mo.  App.)  366. 

(B)   Order  of  Proo<,  Rebuttal,  and  Re- 
opening Caae. 

8  60.  In  an  action  on  a  note  given  for  the 
price  of  corporate  stock,  defended  on  the  ground 
of  false  representations  as  to  the  value  of  the 
stock,  it  is  proper  for  the  court  to  admit,  in 
the  first  instance,  evidence  that  third  persons 
made  false  representations,  and  then  admit 
evidence  connecting  plaintiff  therewith. — Wise- 
garver  v.  Yinger  CTex.  Civ.  App.)  925. 

(C)  Objections,  Motions  to  Strike  Oat,  and 
Exception*. 

8  84.  Under  Rev.  St.  1895,  art.  2312,  a  cer- 
tified copy  of  a  deed  held  admissible  and  prima 
facie  evidence  of  its  execution  by  the  grantor 
therein,  where  the  objections  to  Its  admissibil- 
ity permitted  by  the  statute  were  not  taken  or 
urged  when  it  was  offered.— Houston  Oil  Co.  of 
Texas  v.  Kimball  (Tex.)  533. 

8  85.  An  objection  to  all  of  the  testimony  of 
a  witness  will  be  disregarded  where  a  part  of 
it  is  admissible.— Wells  v.  Hobbs  (Tex.  Civ. 
App.)  451. 

8  98.  Rulings  of  a  court  should  be  bo  definite 
in  character  as  to  leave  no  room  for  doubt  by 
the  jury  as  to  what  evidence  is  admitted  and 
what  excluded.— Gardner  v.  Metropolitan  St. 
Ry.  Co.  (Mo.)  1068. 

8  105.  The  court  must  declare  the  correct 
rule  as  to  the  remedy,  although  evidence  receiv- 
ed without  objection  should  have  been  exclud- 
ed on  objection. — Pratt  v.  Missouri  Pac.  Ry. 
Co.  (Mo.  App.)  1125. 

8  105.  Defendant  could  disprove  the  execu- 
tion of  the  deed  under  which  plaintiffs  claim- 
ed in  trespass  to  try  title,  so  as  to  overcome  the 
prima  facie  case  made  by  the  introduction  of 
a  certified  copy,  though  he  did  not  object  to  the 
copy  for  want  of  proof  of  the  execution  of  the 
original.— Houston  Oil  Co.  of  Texas  v.  Kimball 
(Tex.)   533. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

8  122.  Allusions  of  counsel  in  argument  held 
not  improper.- Kettler  Brass  Mfg.  Co.  v. 
O'Xeil  (Tex.  Civ.  App.)  900. 

8  129.  In  an  action  for  injuries  to  a  passen- 
ger, the  railroad  held  not  entitled  to  complain 
of  the  improper  argument  of  plaintiff's  counsel 
made  in  reply  to  remarks  of  counsel  for  the  de- 
fense.- International  &  G.  N.  R.  Co.  v.  Sand- 
lin  (Tex.  Civ.  App.)  60.- 

8  133.  Improper  argument  of  counsel  in  an 
action  for  injuries  to  a  passenger  by  the  de- 
railment of  a  train  held  not  ground  for  reversal. 
-International  &  G.  N.  R.  Co.  v.  Sandlin  (Tex. 
Civ.  App.)  60. 
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At  to  particular  facti,  itiuet,  or  subjects. 

See  Adverse  Possession,  I  115;  Boundariea,  | 
40;  Damages,  i  208;  Payment,  i  76;  Re- 
lease, §  58. 

Authority  of  corporate  olOcers,  see  Corpora- 
tions, i  433. 

Construction  of  contract,  see  Contracts,  f  176. 

Contributory  negligence  of  passenger,  see  Car- 
riers, §  347. 

Contributory  negligence  of  servant,  see  Master 
and  Servant,  §  288. 

Incompetency  or  negligence  of  fellow  servant, 
see  Master  and  Servant,  $  287. 

Mental  capacity  of  insured  assigning  policy,  see 
Insurance,  |  212. 

Negli^nce  of  master,  see  Master  and  Servant, 

In  tmrticular  civil  actions  or  proceedings. 

Se«  Libel  and  Slander,  {  123;  Malicious  Prose- 
cution, S  71;  Replevin,  S  88;  Trespass,  i  67; 
Trespass  to  Try  Title,  f  44. 

Affiliation  proceedings,  see  Bastards,  S  70. 

For  breach  of  contract,  'see  Sales,  f  420. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, f  350. 

For  injuries  caused  by  operation  of  street 
railroad,  see  Street  Railroads,  {  117. 

For  injuries  from  fires  set  by  operation  of  rail- 
road, see  Railroads,  i  484. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  }  446. 

For  injuries  to  passenger,  see  Carriers,  i  320. 

For  injuries  to  persons  on  city  streets,  see 
Municipal  Corporations,  §  821. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant,  S8  284-289. 

For  loss  of  or  injury  to  shipment,  see  Carriers, 
8  136. 

For  negligent  transmission  of  telegram,  see 
Telegraphs  and  Telephones,  8  73. 

On  bill  or  note,  see  Bills  and  Notes,  f  537. 

On  insurance  policy,  see  Insurance,  {  668. 

I  139.  A  demurrer  to  testimony  should  not 
be  sustained  if  it  is  so  strong  that  fair-minded 
men  may  differ  as  to  the  issue. — Rose  v.  Mayes 
(Mo.  App.)  769. 

I  139.  Unless  the  evidence  is  so  conclusively 
one  way  that  there  is  no  room  for  reasonable 
minds  to  differ  as  to  the  conclusion  to  be  reach- 
ed, the  trial  judge  should  not  direct  a  verdict. 
—Alexander  v.  St.  Louis  Southwestern  Ry.  (jo. 
of  Texas  (Tex.  Civ.  App.)  572. 

I  139.  Where  there  is  any  evidence  support- 
ing an  issue  properly  pleaded,  it  is  for  the  jury. 
— Avant  V.  Watson  (Tex.  Civ.  App.)  586. 

i  139.  The  weight  of  the  testimony  is  for  the 
jury.— Buchanan  v.  Rollings  (Tex,   Civ.  App.) 


^- 


i  140.  Facts  indicating  that  plaintiff's  wit- 
nesses were  unworthy  of  belief  were  for  the 
jury's  consideration  alone.— City  of  Louisyille 
V.  Tompkins  (Ky.)  174. 

{  140.  It  is  a  question  for  the  jury  whether 
the  testimony  of  a  party  is  to  be  believed. — 
Markt  v.  Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.) 
1142. 

S  140.  The  credibility  of  witnesses  is  for  the 
jury. — Buchanan  v.  Rollings  (Tex.  Civ.  App.) 
802. 

t  141.  Where  the  essential  facts  are  estab- 
lished by  undisputed  evidence,  there  is  no  ques- 
tion for  the  jury. — Kirby  Lumber  Co.  v.  C.  B. 
Cummings  &  Co.  (Tex.  Civ.  App.)  273. 

i  143.  The  jury  must  weigh  conflicting  evi- 
dence and  determine  its  probative  force. — Mor- 


evidence,  and  then  finding  for  defendant  on  an 
equity  count,  and  setting  aside  the  verdict  for 
plaintiff  on  a  count  at  law,  held  not  incongru- 
ous.—Warner  V.  Michel  (Mo.  App.)  338. 

Vn.   INSTRUCTIONS  TO  JTTRT. 

Assignment  of  errors,  see  Appeal  and  Error, 

{  730. 
Excepticms  for  purpose  of  review,  see  Appeal 

and  Error,  {  263. 
Harmless  error  in,  see  Appeal  and  Error,   |f 

1064-lOOa 
Objections  for  purpose  of  review,  see  Appeal 

and  Error,  f  216. 
Presentation  of  objections  in  appeal  record  for 
turpose  of  review,  see  Appeal  and  Error,   f 


purp 
500. 


Presumptions  on  appeal,  see  Appeal  and  Error, 
§  928. 

As  to  particular  issues  or  suhjects. 

See  Damages,  iS  215-218;    Release,  t  59. 

Assumption  of  risk  by  servant,  see  Master  and 
Servant,  {  295. 

Contributory  negligence  of  passenger,  see  Car- 
riers, I  348. 

Contributory  negligence  of  servant,  see  Master 
and  Servant,  §296. 

Incompetency  or  negligence  of  fellow  servant, 
see  Master  and  Servant,  §  294. 

Negligence  of  master,  see  Master  and  Servant, 
S  293. 

Proximate  cause  of  injury,   see  Negligence,   f 

In  particular  civU  actions  or  proceedings. 

See  Libel  and  Slander,  {  124:  Malicious  Prose- 
cution, {  72;  Negligence,  H  139-140;  Tres- 
rass  to  Try  Title,  §  45;  Work  and  Labor, 
30. 

For  breach  of  covenant,  see  Covenants,  I  135. 

For  ejection  of  passenger,  see  Carriers,  {  384. 

For  injuries  at  railroad  crossing,  see  Railroads, 
$  351. 

For  injuries  from  fires  set  by  operation  of  rail- 
road, see  Railroads,  {  485. 

For  injuries  to  passenger,  see  Carriers,  f  321. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  i  401. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, |S  291-296. 

For  price  of  goods,  see  Sales,  §  364. 

For  wsges,  see  Master  and  Servant,  I  80. 

On  bill  or  note,  see  Bills  and  Notes.  {  538. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  §  51. 

(A)  Province  of  Coart  and  Jary-   la  Gea- 
eral. 

{  187.  The  credibility  of  witnesses  and  the 
weight  to  be  given  testimony  are  for  the  jury. 
—Smith  V.  Fears  (Tex.  Civ.  App.)  433. 

{  191.  In  an  action  on  an  indemnity  policy, 
a  charge  held  erroneous. — Maryland  Casualty 
Co.  V.  Chew  (Ark.)  642. 

(  191.  There  being  evidence  to  show  that 
there  were  many  other  duties  besides  sampling 
cotton  in  the  vocation  of  cotton  factor,  a  charge 
in  an  action  on  an  indemnity  policy  by  an  in- 
sured giving  his  occupation  as  a  cotton  factor 
held  erroneous  as  assuming  that  insured  was 
totally  disabled  by  reason  of  his  inability  to 
sample  cotton. — Maryland  Casualty  Co.  v. 
Chew  (Ark.)  642. 

§  191.  In  an  action  for  injuries  to  a  sec- 
tion hand  struck  by  a  train,  an  instruction 
given  under  the  assumption  that  plaintiff  had 
no  knowledge  of  the  near  approach  of  the  train 
and  of  his  peril  held  erroneous. — Williamson  v. 
Wabash  R.  Co.  (Mo.  App.)  1113. 
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§  192.  In  treapass  to  try  title,  held  not  er- 
ror to  assume  that  possession  was  adverse. — 
Washam  v.  Harrison  (Tex.  Civ.  App.)  52. 

§  192.  In  trespass  to  try  title  to  land  claim- 
ed by  10  years'  adverse  possession,  where  the  un- 
di.sputed  evidence  showed  that  plaintiff  bad 
improvements  on,  and  held  possession  of,  the 
rear  part  of  the  lot,  it  was  not  error  for  the 
court  to  state  such  fact  to  the  jury.— Washam 
V.  Harrison  (Tex.  Civ.  App.)  52. 

f  192.  The  court  in  its  instruction  may  as- 
sume a  fact  conclusively  established  by  the  evi- 
dence.—International  &  G.  N.  R.  Co.  V.  Sand- 
lin  (Tex.  Civ.  App.)  60. 

i  193.  An  instniction  which  indicated  to  the 
jury  the  court's  opinion  as  to  the  effect  of  cer- 
tain evidence  on  plaintiff's  case  was  improper. 
— Pennington  v.  Thompson  Bros.  Lumber  Co. 
(Tex.  Civ.  App.)  923. 

§  194.  A  charge  on  the  weight  of  the  evi- 
dence is  properly  refused.— Buckley  v.  Range 
<Tex.  Civ.  App.)  59C. 

(B)   NeeeMltr  uid   Snbject-Matter. 

I  211.  In  an  action  by  an  administrator  on 
a.  note,  a  requested  instruction  that,  as  defend- 
ant could  not  testify  to  any  transaction  with 
decedent  showing  payment,  his  failure  to  ex- 
plain any  matter  connected  with  its  payment 
should  not  be  considered  against  him,  was  prop- 
erly refused  as  prejudicing  the  other  party  for 
exercising  a  lawful  right,  and  was  not  au- 
thorized by  Rev.  St.  1899,  §  4652  (Ann.,  St. 
1006,  p.  2520).— Steltemeier  v.  Barrett  (Uo. 
App.)  1095. 

(C)  Form,  Re«nlaltea,  and  Snflletency. 

{  233.  To  avoid  the  probability  of  misleading 
the  jury,  they  should  not  be  instructed  that 
all  other  issues  raised  by  the  pleadings,  other 
than  those  submitted,  are  withdrawn  from  their 
consideration.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Graves  (Tex.  Civ.  App.)  458. 

8  237.  An  instruction  as  to  preponderance  of 
testimony  held  sufficient.- Handlan  v.  Miller 
<Mo.  App.)  751. 

S  243.  An  instruction  held  erroneous  as  con- 
tradictory.—Gardner  V.  Metropolitan  St.  Ry. 
Co.  (Mo.)  1068. 

$  244.  The  rule  that  it  is  not  proper  to 
point  out  particular  evidence  in  an  instruction 
or   to  give  undue  prominence  to  any  fact  ap- 

Slies  to  parol  evidence,  and  not  to  written  evi- 
ence   of  a   contract.— Offutt  &   Blackburn   v. 
Doyle  (Ky.)  156. 

g  244.  In  an  action  on  a  note  executed  to  a 
decedent  in  which  defendant  pleaded  payment 
and  produced  several  receipts  acknowledging 
payment  for  money  advanced,  a  requested  in- 
struction that  the  production  of  the  receipts 
signed  by  decedent  was  a  complete  defense,  un- 
less overcome  by  proof  showing  that  the  pay- 
ments were  in  fact  made,  held  properly  refused 
as  unduly  commenting  on  the  effect  of  the  re- 
ceipts as  evidence.— Steltemeier  t.  Barrett  (Mo. 
App.)  1005. 

(D)  AppUeablUtr   to    Pleadlnvs   <u>A    Bvt- 
dence. 

i  251.  Where  the  defense  of  assumption  of 
risk  is  not  pleaded,  the  court  should  not  sub- 
mit such  issue. — Lewis  v.  Texas  &  P.  Ry.  Co. 
(Tex.  Civ.  App.)  605. 

§  252.  Where  a  written  contract  between  the 
parties  to  an  action  is  set  up  or  relied  on  in  the 
pleadings,  or  is  introduced  in  the  evidence,  the 
court  snould  instruct  thereon,  notwithstanding 
evidence  of  fraud,  want  of  consideration,  or  mis- 
take.—Offutt  &  Blackburn  v.  Doyle  (Ky.)  156. 

S  252.  In  an  action  for  injury  to  a  passen- 
ger from  being  shot  by  a  trainman,  there  being 
no   question    of   negligence,   an   instruction   on 


the  theory  of  negligence  held  erroneous.— Illi- 
nois Cent  R.  Co.  v.  Gnnterman  (Ky.)  514. 

f  252.  In  an  action  for  death  at  a  crossing 
instructions  given  held  erroneous  as  not  based 
on  evidence.— Louisville  &  N.  R.  Co.  v.  Engle- 
man's  Adm'r  (Ky.)  833. 

8  252.  Where,  in  trespass  to  try  title,  there 
was  no  evidence  that  the  tenants  of  defendant's 
grantor  held  possession  of  the  land  for  three 
years,  there  was  no  error  in  not  submitting  the 
question  of  possession  of  such  tenants  in  a 
charge  upon  the  three  year  limitations  as  to 
such  grantor.— Houston  Oil  Co.  of  Texas  v. 
Kimball   (Tex.)   533. 

S  252.  A  requested  charge,  in  a  servant's  in- 
jury action,  to  reject  testimony  as  to  the  de- 
fective condition  of  machinery,  was  properly 
refused  where  there  was  no  evidence  of  any 
defects  in  the  machinery.— Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Sanchez  (Tex.  Civ.  App.)  44. 

i  253.  In  an  action  for  injuries  from  the 
flowage  of  land,  an  inst»uction  on  the  measure 
of  damages  held  erroneous. — Illinois  Cent.  R. 
Co.  V.  Haynes  (Ky.)  210. 

(B)  Reqneats  or  Prayers. 

{  256.  Failure  to  charge  on  one  of  the 
grounds  on  which  plaintiff  sought  to  recover,  in 
the  absence  of  a  request,  is  not  error. — Abbott 
Gin  Co.  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  284. 

{  256.  One  cannot  complain  of  an  Instruc- 
tion which  allows  the  jury  to  interpret  the  ex- 
pression "carelessly  and  negligently, '  in  the  ab- 
sence of  a  request  for  a  more  specific  instruc- 
tion.—Rippetoe  V.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.  App.)  314. 

i  256.  A  charge,  in  trespass  for  cutting  tim- 
ber, relating -to  the  care  of  a  prudent  person, 
held  not  erroneous  for  failing  to  annex  the 
qualifying  word  "ordinarily."— Clevenger  v. 
Blount  (Tex.)   529. 

{  256.  It  is  not  compulsory  upon  the  judge 
to  set  out  any  more  of  the  pleadings  in  his 
charge  than  he  may  deem  necessary,  and  it  is 
the  duty  of  a  party,  if  dissatisfied  with  the 
charge,  to  have  prepared  and  presented  a  spe- 
cial charge  covering  the  supposed  defect,  and, 
if  he  does  not  do  so,  he  cannot  complain. — Estes 
V.  Estes  (Tex.  Civ.  App.)  304. 

i  256.  Defendant  held  not  entitled  to  com- 
plain of  a  charge  correct  as  far  as  it  went, 
because  it  was  based  on  one  state  of  facts, 
when  there  were  other  facts  in  evidence  pre- 
senting another  theory  making  up  a  part  of 
the  defense.— Beaumont  Traction  Co.  v.  Happ 
(Tex.  Civ.  App.)  610. 

g  256.  Complaint  cannot  be  made  that  an  in- 
struction did  not  impose  a_  sufficiently  high 
degree  of  care  on  a  carrier,  in  the  absence  of 
a  special  request  for  the  instruction  desired. — 
Williamson  v.  Chicago,  R.  I.  &  G.  Ry.  Co. 
(Tex.  Civ.  App.)  897. 

i  256.  Where  a  charge  given  is  correct  so 
far  as  it  goes,  if  a  party  desires  fuller  instruc- 
tions upon  the  subject,  they  must  be  asked  for. 
—J.  T.  Stark  Grain  Co.  v.  Harry  Bros.  Co. 
(Tex.  Civ.  App.)  947. 

S  260.  A  requested  charge,  substantially  cov- 
ered by  the  instructions  given,  may  be  properly 
refused.— Rippetoe  v.  Missouri,  l£.  &,  T.  Ry. 
Co.  (Mo.  App.)  314 :  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.  V.  Street  (Tex.  Civ.  App.)  270:  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Graves 
g'ex.  Civ.  App.)  458;  International  &  G.  N. 
.  Co.  V.  Hood  (Tex.  Civ.  App.)  569;  Texas  & 
N.  O.  R.  Co.  V.  Plummer  (Tex.  Civ.  App.)  942 ; 
Palo  Duro  Club  v.  McAlister  (Tex.  Civ.  App.) 
071. 

g  260.    Where    the   defenses   of  contributory 

negligence  and  assumed   risk  were  clearly  pre- 


Vor  CAMS  in  Dec.  Dig.  ft  Amer.  Digs.  1907  to  date  ft  Indexed  see  same  topic  ft  seciio:;    i)  NUMBHR 

Digitized  by  VjOOQlC 


cDez  v-Lex.  ciT.  .a.pp.;  44. 

{  260,  Where  the  jury  were  correctly  in- 
structed as  to  defendant's  duty  to  i>rovide 
means  for  use  by  passengers  in  alighting,  it 
was  not  error  to  refuse  a  special  charge  to 
the  same  effect.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Dunbar  (Tex.  Civ.  App.)  574. 

5  260.  Where  a  clause  in  the  general  charge 
correctljr  submitted  an  issue,  a  special  charge 
submitting  the  same  issue  was  properly  re- 
fused.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Dunbar  (Tex.  Civ.  App.)  574. 

i  260.  An  instruction  as  to  the  burden  of 
proof  as  to  contributory  negligence  held  suffi- 
cient.—Beaumont  Traction  Co.  v.  Happ  (Tex. 
Civ.  App.)  610. 

{  261.  Requested  instnictions  based  on  er- 
roneous instructions  refused  held  also  properly 
refused. — Reis  v.  Epperson  (Mo.  App.)  353. 

(F)  Objections  and  Bxceptlona. 

S  272.  Defendant  was  not  entitled  to  an  in- 
struction to  reject  testimony  of  his  own  wit- 
nesses.—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  San- 
chez (Tex.  Civ.  App.)  44. 

(G)  Conatmetlon  and  Operation. 

g  296.  Any  error  in  an  instruction,  which  is 
corrected  in  another  given  instruction,  is  cured. 
—Chesapeake  &  O.  Ry.  Co.  v.  I'atrick  (Ky.). 
820;   Same  v.  Picklesimer's  Adm'r  (Ky.)  822. 

S  296.  The  error  of  an  instruction  present- 
ing a  wrong  theory  of  the  entire  case  is  not 
cured  by  other  instructions  on  the  right  theory. 
— Flucks  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo. 
App.)  348. 

i  296.  In  an  action  against  a  carrier  for  in- 
jury to  live  stock,  a  charge  assuming  facts  held 
not  ground  for  reversal  in  view  of  another 
charge  given.— Fusselman  v.  Wabash  R.  Co. 
(Mo.  App.)  1137. 

§  296.  A  charge  as  to  the  burden  of  proof 
as  to  contributory  negligence  of  a  passencer 
in  a  collision'  held  not  calculated  to  mislead 
the  jury  when  taken  in  connection  with  other 
portions  of  the  main  charge  and  special  charges. 
— Beaumont  Traction  Co.  v.  Uapp  (Tex.  Civ. 
App.)  610. 

g  296.  The  omission  of  an  element  essential 
to  the  cause  of  action  or  defense,  from  one 
paragraph  of  the  charge,  is  not  material,  where 
it  is  included  in  another. — Texas  &  N.  O.  R. 
Co.  v.  Plummer  (Tex.  Civ.  App.)  942, 

IX.  VERDICT. 

In  equity,  see  Equity,  §  381. 

Presumptions  on  appeal,  see  Appeal  and  Error, 

$  930. 
Review  of  verdict  as  dependent  on  motion  in 

arrest  of  judgment,  see  Appeal  and  Error,  § 

2o8. 

(A)  General  Verdict. 

S  330.  Where  there  are  several  counts  in  a 
petition  stating  different  causes  of  action,  there 
should  be  a  separate  finding  on  each,  unless 
they  relate  to  the  same  transaction. — Southern 
Missouri  &  A,  R.  Co.  v.  Wyatt  (Mo.)  68& 

X.  TRIAL  BT  COURT. 

(A)  Hearing  and  Determination  of  Canse. 

Harmless  error  In  admission  of  evidence,  see 
Appeal  and  Error,  |  1054. 

8  386.  The  court  may  refuse  a  requested  in- 
struction contrary  to  the  facts  found.— E.  H. 
Smith  Co.  V.  Louisville  &  X.  R.  Co.  (Mo.  App.) 

iLnt^* 


■  and  l<:rror,  f  265w 

Harmless  error,  see  Appeal  and  Error,  {  1071. 
Objections  for  purpose  of  review,  see  Appeal 

and   Error,  J  219. 
Presumptions  on  appeal,  see  Appeal  and  Elrror, 

I  931. 

{  392.^  If  the  trial  court's  finding  in  trespass 

to  try  title  as  to  Ihe  improvements  made  upon 
the  land  by  defendant's  grantor  were  not  suffi- 
ciently full  or  definite,  plaintiff  should  have 
requested  a  fuller  finding.— Merriman  t.  Bla- 
lack  (Tex.  Gv.  App.)  408. 

S  391.  A  finding  that  a  deed  conveyed  to  th» 
grantee  all  the  grantor's  title  and  interest  in  a 
league  of  land,  including  the  land  in  contro- 
versy, did  not  offend  against  the  statute  requir- 
ing conclusions  of  fact  and  of  law  to  be  sepa- 
rate.—Merriman  v.  Blalack  (Tex.  Civ.  App.V 
403. 

§  396.  In  an  action  by  the  buyer  of  an  ani- 
mal for  the  price  paid  and  express  charges,  on 
the  ground  that  the  animal  shipped  by  the  sell- 
er was  not  the  one  sold,  a  finding  held  a  find- 
ing against  the  seller,  notwithstanding  the  fail- 
ure of  the  plaintiff  to  allege  a  fact  in  his  peti- 
tion.—Wright   V.    Schultz   (Ky.)   138. 

XI.  WAIVER  AND  CORRECTIOIT  OF 
IRREGULARITIES  AND  ERRORS. 

Necessity  of  motion  in  arrest  for  purpose  of 
review  of  defect  in  verdict,  see  Appeal  and 
Error,  §  238. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  Attachment,  §§  287,  300. 

TROVER  AND  CONVERSION. 

Conversion  by  bailee,  see  Bailment,  §  16. 

I.   ACTS  CONSTITUTINO  CONVER- 
SION AND  LIABILITT 
THEREFOR. 

S  4.  A  wrongful  conversion  of  the  property 
of  an  evicted  tenant  held  not  shown  by  the  evi- 
dence.—Wilson  v.  Moore  (Tex.  Civ.  App.)  577. 

IL  ACTIONS. 

(A)  Rlarht  of  Action  and  Defenaeo. 

S  16.  Persona  held  to  have  lost  title  to  tmst 
deeds  and  notes,  so  that  they  could  not  maintain 
an  action  for  conversion  thereof. — Cooper  v. 
Commonwealth  Trust  Co.  (Mo.  App.)  791. . 

(C)  Bvldence. 

S  40.  Evidence  as  to  the  value  of  a  car  of 
coke  at  the  time  of  its  conversion  held  insuffi- 
cient to  sustain  a  verdict  for  plaintiff. — Tex- 
arkana  &  Ft.  S.  Ry.  Co.  v.  Keches  Iron  Works 
(Tex.  Civ.  App.)  64. 

(D)  Damaares. 

§  44.  The  general  measure  of  damages  for 
conversion  of  property  is  its  market  value  at 
the  time  and  place  of  conversion,  with  legal  in- 
terest.— Texarkana  &  Ft.  S.  Ry.  Co.  v.  Neches 
Iron  Works  (Tex.  Civ.  App.)  64. 

f  54.  In  a  suit  for  a  carrier's  conversion  of 
a  car  of  coke  plaintiff,  a  manufacturing  com- 
pany held  not  entitled  to  recover  for  loss  of  an 
order  for  work  subsequently  filled. — Texarkana 
&  Ft.  S.  Ry.  Co.  V.  Neches  Iron  Works  CTex. 
Civ.  App.)  64. 

TRUST  DEEDS. 

See  Chattel  Mortgages;    Mortgages. 
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TRUSTEE  PROCESS. 


See  Garnishment. 


TRUSTS. 

Conveyances    In    trust    for   creditors,    see   As- 
signments for  Benefit  o(  Creditors. 
.  Creation  by  will,  see  Wills,  Jf  672,  ($86. 
Effect  of  trust  on  limitation,  see  Limitation  of 
Actions,  i  103. 

in.  ACCOVNTHrO  AND  COMPENSA- 
TION  OF  TRUSTEE. 

S  315.  Where  the  will  creating  a  tmst  does 
not  declare  that  the  trustee  shall  not  be  compen- 
sated for  the  services  rendered  in  executing  the 
trust,  the  court  may  allow  him  a  reasonable 
compensation  therefor. — Patrick  v.  Patrick 
<Ky.)  159. 

Vn.   ESTABI.ISHBXENT  AND  EN. 
FORCEMENT   OF  TRUST. 

(C)  Actloaa. 

S  372.  In  an  action  against  a  trustee,  held, 
that  matters  set  forth  in  the  answer  were  not 
a  plea  of  parent,  but  an  accounting ;  that  the 
remedy  against  him  was  to  surcharge  and 
falsify  the  items  of  account  thus  rendered,  and 
that  the  burden  was  on  plaintiff  to  establish  a 
breach  of  the  trust. — Offenstein  v.  Gehner  (Mo.) 
715. 

i  372.  The  presumption  is  that  a  trustee  has 
acted  in  good  faith  and  has  done  his  duty,  and 
the  burden  is  on  one  suing  him  for  breach  of 
tmst  to  allege  and  prove  the  contrary. — Offen- 
stein V.  Oehner  (Mo.)  715. 

TRUTH. 

As  justification  for  libel,  see  Libel  and  Slander, 
§  54. 

TURNPIKES  AND  TOLL  ROADS. 

Application  of  statute  against  perpetuities  to 
conveyance  of  property  for  use  in  connection 
with  turnpike,  see  Perpetuities,  §  U. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  $  145. 

UNDUE  INFLUENCE. 

Procuring  assignment  of  insurance  policy,  see 

Insurance,  §  212. 
Frocuriug  making  of  contract,  see  Contracts, 

f  9tt. 
Procuring  making  of  will,  see  Wills,  {{  155-164. 

UNDUE  PROMINENCE 

To  particular  matters  in  instructions,  see  Crim- 
inal Law,  I  811;   Trial,  {  244 

UNIFORMITY. 

Of  taxation,  see  Taxation,  I  45. 

UNITED  STATES. 

See  Census. 

Courts,  see  Courts,  i|  289,  300;    Removal  of 

Causes. 
Public  lands,  see  Public  Lands,  §i  61,  139. 
Taxation  of  bonds  of,  see  Taxation,   %  7. 

I.  OOVERNBIENT  AND  OFFICERS. 

Jodicial  notice  of  boundaries,  see  Evidence,  { 10. 

USAGES. 

See  Customs  and  Usages. 


USURY. 

I.  USURIOUS   CONTRACTS  AND 
TRANSACTIONS. 

(A)  Nature  and  Validity. 

5  16.  Ky.  St.  1909,  §  2998  (Russell's  St.  S 
947),  imposing  a  penalty  on  delinquent  taxes, 
held  not  to  impose  a  usurious  rate  of  interest 
in  violation  of  sections  2218,  2219  (Russell's  St. 
§1  1814,  1815).— Specht  v.  City  of  Louisville 
(Ky.)  846. 

VACATION. 

Of  particular  aett,'  inttrvmentt,  or  proceeding*. 

Receiver's  sale,  see  Sales,  §  139. 

Sale  of  property  of  ward,  see  Guardian  and 

Ward,  I  105. 
Sale  of  school  lands,  see  Public  Lands,  f  173. 

VALUE. 

Relevancy  of  evidence  as  to,  see  Evidence,  | 
113. 

VARIANCE. 

Between  pleading  and  proof  in  civil  action,  see 
Pleading,  §§  378-398. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, Bee  Indictment  and  Information,  < 
173. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property ;    Sales. 
Requirements  of  statute  of  frauds,  see  Frauds, 

Statute  of,  §§  63-73. 
Specific  performance  of  contract,  see  Specific 

Performance. 

Salet  bv  or  to  particular  claiset  of  periont. 
See  Executors  and  Administrators,  $  148. 

Sale*  of  particular  $pecie»  oft  or  eitatei  or 
interettt  in,  property. 
See  Homestead,  I  143. 

Standing  timber,  see  Lo^  and  Logging,  |  3. 
Swamp  lands,  see  Pubhc  Lands,  $  61. 

Sale*  on  judicial  or  other  proceeding*. 

Of  homestead  under  order  of  court,  see  Home- 
stead, 8  143. 

Of  property  of  infant  under  order  of  court,  see 
Guardian  and  Ward,  §§  79-105. 

Of  property  of  lunatic  under  order  of  court,  see 
Insane  Persons,  |  71. 

Sale  on  execution,  see  Execution,  S  273. 

Tax  sale,  see  Taxation,  §§  630,  827-833. 

I.  REQUISITES  AND  VAI.IDITT  OF 
CONTRACT. 

{  3.  A  contract  held  to  create  the  relation 
of  principal  and  agent,  and  to  authorize  the 
latter  to  sell  the  former's  real  estate,  precluding 
him  from  becoming  the  purchaser. — Meek  v. 
Hurst  (Mo.)  1022. 

i  18.    No    title   passed    under   an   option   to 

?iurchase  land  which  required  the  owners  to 
umish  the  option  holder  a  surN-ey  and  tender 
an  acceptable  title  within  90  days,  where  it  did 
not  appear  that  any  survey  or  abstract  of  ti- 
tle was  ever  tendered,  or  that  the  option  hold- 
er paid  anything  for  the  land.— Little  v.  Card- 
well  (Ky.)  799. 

in.  MODIFICATION   OR  RESCISSION 
OF   CONTRACT. 

(A)  By  Avreememt  of  Parties. 

Requirements  of  statute  of  frauds  as  to  recon- 
veyance, see  Frauds,   Statute  of,  §  63. 

(B)  Resclssloa  by  Vendor. 

i  103.  A  vendor  having  permitted  a  part  of 
the  land  to  be  sold  off  without  attempting  to 
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BOn  were  fixed  by  recording  of  a  trnst  deed. — 
John  M.  Bonner  Memorial  Home  T.  Collin 
Coanty  Nat.  Bank  (Tex.  Civ.  App.)  430. 

{  105.  On  repudiation  of  a  contract  of  Rale, 
the  vendee  may  remove  permanent  improve- 
ments, if  practicable,  which  do  not  enhance  the 
value  of  the  premises. — Glass  v.  Hampton  (Ky.) 
803. 

rv.  PEBFOBMAirCE    OF    CONTRACT. 

(A)  Title    and    Kiitate    of    Vendor. 

i  129.  Under  a  contract  of  sale  calling  for  a 
general  warranty  deed,  a  purchaser  could  not 
be  compelled  to  accept  a  conveyance,  where  the 
legal  title  is  outstanding  in  a  third  person. — 
Pineland  Mfg.  Co.  v.  Gudrdian  Trust  Co.  (Mo. 
App.)  U33. 

<D)  Payment  of  Parcliajie  Money. 

Subrogation  to  rights  of  vendor  by  party  fur^ 
nishing  money  for  payment  of  price,  see  Sub- 
rogation, §  23. 

i  176.  Where  there  was  a  deficiency  in  the 
quantity  of  land  sold  of  33%  per  cent.,  equity 
would  grant  relief,  whether  the  sale  was  in 
groes  or  by  the  acre,  or  whether  the  loss  oc- 
curred through  fraud  or  mistake. — Landrnm  & 
Adams  r.  WelU  (Ky.)  213. 

%  176.  In  an  action  to  recover  for  a  deficit 
in  land  sold,  a  contention  that  the  purchaser 
got  all  he  bargained  for  and  that  there  was  no 
loss  of  any  part  of  the  property  hdd  not  perti- 
nent.—Hoggs  V.  Bush  (Ky.)  220. 

§  176.  In  an  action  to  recover  for  a  deficit  in 
lands  sold,  whether  the  sale  was  by  the  acre  or 
in  gross  hHd  immaterial.— Boggs  v.  Bush  (Ky.) 
220. 

§  176.  Under  the  rule  that  relief  will  be  de- 
nied for  a  deficit  in  land  sold  where  the  deficit 
is  less  than  10  per  cent,  and  granted  where  10 
or  more,  a  purchaser  Arid  entitled  to  relief  for  a 
deficit  of  12  acres  oat  of  90.— Boggs  v.  Bush 
(K.v.)  220. 

V.  RIGHTS  AND  I,IABILITIES   OF 
PARTIES. 

(A)  Aa  to  Each  Other. 

Parol  evidence  to  show  assumption  of  Incum- 
brances, see  Evidence,  §  419. 

S  196.  Where  a  fee-simple  title  is  conveyed, 
rents  not  due  until  after  the  conveyance  pass 
to  the  grantee.— Latliam  v.  First  Nat.  Bank 
(Ark.)  992. 

(C>  Bona  Fide  Parchaaers. 

g  220.  Under  the  law  of  1837,  a  deed  which 
passed  no  title  had  no  effect,  so  that,  if  a 
description  in  a  subsequent  deed  to  the  name 
land  was  insufficient  to  pass  title,  title  would 
remain  in  the  prior  grantee  under  an  unre- 
corded deed.— Houston  Oil  Co.  of  Texas  v.  Kim- 
ball (Tex.)  533. 

§  229.  A  purchaser  of  realty  from  a  devisee 
thereof  held  chargeable  with  notice  of  the  terms 
of  the  will  and  took  only  the  devisee's  title. 
— Haring  v.  Sheiton  (Tex.)  13. 

8  230.  A  provision  in  the  deed  of  a  junior 
grantee  held  not  evidence  that  he  had  knowledge 
of  a  senior  conveyance  of  the  land  by  his  gran- 
tor to  a  third  person  or  to  show  that  he  sus- 
I>ected  it  was  forged.— Houston  Oil  Co.  of  Texas 
V.  Kimball  (Tex.)  533. 

i  230.  A  purchaser  of  land  is  bound  to  take 
notice  of  the  recitals  in  the  patent  forming  a 


lisle  &  Co.  V.  King  (Tex.  Civ.  App.)  581. 

i  g30.  A  recital  in  a  deed  of  payment  by 
the  grantee  is  not  evidence  of  such  payment 
to  make  him  a  bona  fide  purchaser  as  a^nst 
others  claiming  under  another  deed. — William 
Carlisle  &  Co.  v.  King  (Tex.  Civ.  App.)  581. 

!  231.  Under  Rev.  St  1899.  H  923,  3399 
(Ann.  St.  1906,  pp.  845,  1933),  a  subsequent 
purchaser  held  not  entitled  to  sue  to  set  aside  a 
prior  conveyance  duly  recorded. — Seilert  v.  Mc- 
Anally  (Mo.)  1064. 

§  231.  A  purchaser  need  onl^  examine  the 
record  for  conveyances  made  prior  to  his  pur- 
chase by  his  immediate  or  remote  vendor. — 
Houston  Oil  Co.  of  Texas  v.  Kimball  (Tex.) 
533. 

§  231.  The  existence  of  two  recorded  deeds 
held  sufficient  notice  to  a  subsequent  purchas- 
er of  the  rights  of  one  claiming  noder  a  record- 
ed, but  not  duly  acknowledged,  deed. — ^Aber- 
nathy  v.  Pickett  (Tex.  Civ.  App.)  379. 

g  231.  Under  Rev.  St.  1895,  arts.  4607,  4642, 
held,  that  a  deed  filed  for  record  with  the  proi>- 
er  officer  constitutes  notice  from  that  time 
whether  in  fact  recorded  or  not. — William  Car- 
lisle &  Co.  V.  King  (Tex.  Civ.  App.)  581. 

i  231.  A  recorded  deed,  by  virtue  alone  of  tlie 
record,  is  constructive  notice  only  of  what  ap- 
pears on  the  face  of  the  deed.— William  Car^ 
lisle  &  Co.  V.  King  (Tex.  Civ.  App.)  681. 

{  231.  One  held  to  have  notice  from  records 
of  a  sale  by  an  attorney  in  fact  unauthorized 
by  bis  power,  and  so  not  a  bona  fide  pur- 
chaser.—Liightfoot  T.  Horst  (Tex.  Civ.  App.) 
606. 

§  233.  Under  the  law  of  1837,  a  conveyance 
of  the  same  land  made  after  a  prior  conveyance 
to  another  by  an  unrecorded  deed  vested  in  the 
subsequent  grantee  the  legal  title  with  an 
equity  in  the  prior  grantee  to  show  a  superior 
title  by  proving  notice  to  the  subsequent  gran- 
tee, or  want  of  a  valuable  consideration,  and, 
since  the  latter  need  not  record  bis  deed  to  give 
notice  to  the  prior  grantee,  and  he  or  his 
vendees  were  not  bound  to  examine  the  record 
for  subsequent  conveyances,  the  doctrine  of  in- 
nocent purchasers  would  not  apply.— Houston 
Oil  Co.  of  Texas  v.  Kimball  (Tex.)  533. 

f  242.  One  claiming  under  a  junior  deed 
taken  while  Act  Dec.  20,  1836  (1  Laws  1836. 
p.  156,  §  40;  Hart.  Dig.  art.  2757),  was  in 
force,  hvld  to  take  title  as  against  one  claim- 
ing under  a  prior  unrecorded  deed  until  the 
latter  proved  that  the  junior  grantee  was  not 
a  purchaser  for  value  without  notice;  the  bur- 
den not  being  on  those  claiming  under  the 
junior  grantee  to  prove  that  fact.— Houston  Oil 
Co.  of  Texas  v.  Kimball  (Tex.)  533. 

•VI.  REBIEDIES  OF  VENDOR. 

Subrogation  to  rights  of  vendor  by  party  fur- 
nishing money  for  payment  of  price,  see  Sub- 
rogation, §  23. 

(A)  Lien  and  Recoverr  of  I<and. 

Fraud  in  inducing  acceptance  of  reconveyance 
in  satisfaction  of  lien,  necessity  of  showing 
injury,  see  Fraud,  S  25. 

Limitation  of  action  to  enforce  lien  against 
purchaser  from  vendee  as  affected  by  state- 
ments of  vendee,  see  Limitation  of  Actions.  { 
143. 

Transfer  to  law  docket  of  proceedings  for  en- 
forcement for  purpose  of  juiy  trial  on  issue 
as  to  amount  due,  see  Trial,  g  11. 
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I  252,  The  recital  in  a  purchase-money  note 
held  to  constitute  a  reservation  of  title  in  ven- 
dor.—Buckley  T.  Runge  (Tex.  Civ.  App.)  696. 

§  253.  The  recital  in  a  purchase-money  note 
held  to  constitute  a  reservation  of  an  express 
lien.— BucklejF  r.  Runge  CTex.  Civ.  App.)  596. 

S  253.  A  lien  created  by  the  recital  in  a  pur- 
cbase-money  note  is  a  contract  lien,  and  not 
a  mere  implied  vendor's  lien. — Buckley  v.  Runge 
(Tex.  Civ.  App.)  596. 

S  2C5.  Land  conveyed  by  the  purchaser 
should  be  subjected  to  the  payment  of  ven- 
dor's lien  notes  in  the  reverse  order  of  its 
alienation. — John  M.  Bonner  Memorial  Home 
V.  Collin  County  Nat.  Bank  (Tex.  Civ.  App.) 
430. 

$  265.  One  lield  a  bona  fide  i>urcha8er  for 
value  acquiring  title  good  as  against  a  lien.— 
Buckley  v.  Runge  (Tex.  Civ.  App.)  596. 

g  266.  Where  the  grantee  of  land  orally  re- 
conveys  it  to  his  grantor,  the  consideration  be- 
ing the  unpaid  purchase  price,  and  the  agree- 
ment is  void  because  not  in  writing,  the  orig^ 
inal  grantor  notwithstanding  the  oral  agree- 
ment to  reconvey  retains  a  lien  on  the  land 
and  its  proceeds  for  the  amount  of  said  pur- 
chase money  unpaid.— Shelton  v.  Cooksey  (Uo. 
App.)  331. 

i  207.  A  vendor  retaining  a  lien  for  the 
purchase  money  cannot  take  a  reconveyance 
of  part  of  the  land  in  part  payment,  and  subse- 
quently convey  to  a  third  person,  to  the  prej- 
udice of  one  who  had  acquired  an  equitable 
interest  at  the  time  of  such  reconveyance, 
known  to  the  parties  at  the  time.— John  M. 
Bonner  Memorial  Home  v.  Collin  County  Nat. 
Bank   (Tex.   Civ.   App.)   430. 

{  281.  Evidence  held  not  to  show  that  a  note 
was  given  for  a  part  of  the  price  for  which 
property  was  originally  sold,  so  as  to  make  it 
a  vendor's  lien.— Honaker  v.  Jones  (Tex.)  529. 

S  285.  In  an  action  to  foreclose  a  vendor's 
lien,  no  judgment  except  for  foreclosure  held 
to  be  rendered  against  a  defendant  succeeding 
to  the  rights  of  the  purchaser  under  the  plead- 
ings in  the  case. — Dolinski  v.  First  Nat.  Bank 
(Tex.  Civ.  App.)  276. 

i  299.  Whether  a  purchaser  purchased  for 
value  and  without  notice  of  an  express  lien 
evidenced  by  his  grantor's  purchase-money  note 
reserving  an  express  lien  held  for  the  jury. — 
Buckley  v.  Runge  (Tex.  Civ.  App.)  590. 

i  299.  One  asserting  a  title  resulting  from 
the  reservation  of  an  express  lien  on  land  for 
the  purchase  price  as  against  a  grantee  of  the 
purchaser  has  the  burden  of  proving  that  the 
purchaser  had  notice  of  an  express  lien.— Buck- 
ley v.  Runge  (Tex.  Civ.  App.)  590. 

$  299.  The  heirs  of  a  vendor' Add  not  barred 
by  laches  of  their  right  to  recover  the  land 
on  the  superior  title  based  on  a  reservation  of 
an  express  lien  on  the  property  for  the  price. 
—Buckley  v.  Runge  (Tex.  Civ.  App.)  596. 

(B)  Action*  for  Parcbaae  Mone)r> 

S  308.  A  purchaser  may  defeat  the  collec- 
tion of  the  purchase  money  by  showing  the  ex- 
istence of  a  superior  outstanding  title. — Blewitt 
V.  Greene  (Tex.  Civ.  App.)  914. 

S  314.  A  purchaser,  in  an  executed  convey- 
ance of  real  estate,  held  not  to  show  facts  suf- 
ficient to  defeat  a  collection  of  the  price. — 
Blewitt  V.  Greene  (Tex.  Civ.  App.)  914. 

i  315.  Evidence  held  to  sustain  a  finding 
that  vendors  represented  the  land  sold  to  con- 
tain 157  acres.  Hint  the  vendee  relied  tliereon, 
and  was  damaged  by  a  deficiency. — Landrum  & 
Adams  t.  Wells  (Ky.)  213. 

S  315.  A  purchaser  holding  under  an  ex- 
ecuted contract  of  conveyance  held  required  to 


show  certain  facts  to  defeat  the  collection  of 
the  price.— Blewitt  v.  Greene  (Tex.  Civ.  App.) 
914. 

°  S  315.  A  conveyance  of  land  to  the  purchas- 
er Jield  an  executed  contract  within  the  rule 
determining  the  defenses  available  in  an  action 
for  the  price.— Blewitt  v.  Greene  (Tex.  Civ. 
App.)  914. 

i  318.  The  court  in- directing  a  purchaser  in 
a  contract  of  sale  of  real  estate  to  repay  a  third 
person  the  sum  deposited  by  him  on  his  con- 
tract with  the  purchaser  for  an  interest  in  a 
part  of  the  real  estate  of  the  vendor  held  not 
authorized  under  the  evidence  to  direct  the 
vendor  to  pay  the  sum  to  the  purchaser. — 
Smith  V.  Pitts  (Tex.   Civ.  App.)  46. 

• 

VII.   KEMEDIES  OF  PURCHASER. 

(A)  Recoverr   of  Fnrcliase   Bfoney  Paid. 

I  334.  A  purchaser  taking  a  quitclaim  hdd 
not  entitled  to  recover  for  failure  of  consider- 
ation.—Goldman   y.   Hadley   (Tex.   Civ.  App.) 

(B)  Aetlona  for  Breach  of  Contract. 

Application  of  general  statntes  of  limitation, 
see  limitation  of  Actions*  i  47. 

VENUL 

Objections  for  purpose  of  review,  see  Criminal 

Law,  §  1033. 
SufBciency    of   evidence   to   show   in   criminal 

prosecution,  see  Criminal  Law,  §  564. 

m.  CHANGE   OF   VEITDE   OR  PI.ACE 
OF  TRIAI.. 

{  65.  Under  Kirby's  Dig.  S|  7996  and  7998, 
where  plaintiff  sues  in  a  count?  other  than 
that  of  his  residence,  or  of  the  county  where 
the  occurrence  of  which  he  complains  took 
place,  unless  compelled  to  do  so  to  get  service 
on  defendant,  the  latter  held  entitled  as  of  right 
to  a  change  of  venue  on  presentation  of  his 
verified  petition  only.— St.  Louis,  I.  H.  &  S. 
R.  Co.  v.  McNamare  (Ark.)  102. 

VERDICT. 

In  civil  actions,  see  Trial,  f  330. 

Necessity  of  conformity  of  judgment,  see  Judg- 
ment, i  256. 

Operation  and  effect  as  curing  defects  in  plead- 
ings, see  Pleading,  §  433. 

Review  in  civil  cases,  see  Appeal  and  Error,  | 
238. 

Review  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  §§  1001-1003.  ' 

SetUng  aside,  see  New  Trial,  if  66-72. 

VERIFICATION. 

Of  claim  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,   §  227. 
Of  pleading,  see  Pleading,  §§  291-301. 

VERIFIED  ACCOUNTS. 

See  Account,  Action  on,  |  12. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  {  93. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  §§  168-202. 

VILLAGES. 

See  Municipal  Corporations. 
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See  Elections. 

WAGES. 

See  Master  and  Servant,  §§  70-83. 

WAITING  ROOMS. 

Duties  of  railroads  to  keep  supplied  with  drink- 
iug  water,  see  Uailroads,  $  255. 

WAIVER. 

See  Estoppel. 

Of  oijection*  to  particular  act*,  itittrumentt, 

or  proceeding!. 
See  Appearance;    Pleading,  f$  406-133. 
Proceedings  to  recover  mortgaged  chattels,  see 
Chattel  Mortgages,  %  172. 

Of  right*  or  remediet. 
Conditions  in  lease,  see  Landlord  and  Tenant, 

§  103. 
Exemption  of  homestead,   see   Homestead,   §S 

164,  181. 
Forfeiture  of  insurance,  see  Insurance,  §§  378, 

755. 
Right  to  appeal,  see  Appeal  and  Error,  §  154. 
Vendor's  lien,  see  Vendor  and  Purchaser,  {  20C. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

Parol  or  extrinsic  evidence  to  vary  terms  of  re- 
ceipt, see  Evidence,  §  406. 

Purchasers  of  goods  rescinding  contract  for 
breach  of  warranty  as  warehousemen  for  sell- 
er, see  Sales,  %  131. 

{  24.  A  warehouseman  is  not  an  insurer, 
and  is  only  liable  for  loss  or  damage  to  goods 
caused  by  negligence  or  failure  to  exercise  ordi- 
nary care. — Lewis  v.  Louisville  &  K.  R.  Co. 
(Ky.)  184. 

WARRANT. 

County  warrants,  see  Counties,  §  167. 
Search  warrant,  see  Searches  and  Seizures. 

WARRANTY. 

On  sale  of  goods,  see  Sales,  §|  261-287,  435- 
442 

WASTE. 

By  occupants  of  homestead,  see  Homestead,  | 

142. 
Liability  of  life  tenant,  see   Life  Estates,   |§ 

11,  12. 

WATER. 

Duties  of  railroad  companies  to  keep  waiting 
rooms  supplied  with  drinking  water,  see  Rail- 
roads, §  255. 

WATERS  AND  WATER  COURSES. 

See  Levees. 

Water  courses  in  cities,  see  Municipal  Corpo- 
rations, §  834. 

II.   NATURAL  WATER   COITRSES. 

(D)   DlTcrslon. 

S  78.  Each  ripiu-i.in  owner  has  for  irriga- 
tion purposes  equal  rights  in   the  stream,  and 


water  of  a  stream  for  irrigation  purpo-ses  held 
not  confined  to  a  use  of  the  water  as  it  flows 
by,  but  he  may  store  it  in  reservoirs  for  future 
use,  provided  this  can  be  done  consistently  wiih 
the  rights  of  the  lower  owners. — Stacy  v.  Del- 
ery  (Tex.  Civ.  App.)  300. 

S  78.  A  lower  riparian  owner  is  not  entitled 
to  water  which  has  been  stored  by  an  upper 
owner  while  the  stream  was  running,  unless 
such  water  also  included  water  which  the  lat- 
ter caught  and  stored  by  entirely  obstructing 
the  flow  while  the  stream  was  running,  to  the 
former's  damage. — Stacy  v.  Delery  (Tex.  Civ. 
App.)  300. 

§  87.  In  an  action  for  unlawfully  detaining 
the  water  of  a  stream,  the  evidence  hdd  not  to 
support  the  allegations  of  the  petition. — Stacy 
V.  Delery  (Tex.  Civ.  App.)  300. 

Vin.  ABTIFICIAX  PONDS,  RESEH. 

VOIRS,  AND  CHANNELS,  DAMS, 

AND   FLOWAOE. 

Accrual  of  right  of  action  for  injuries  from 
flowage,  see  Limitation  of  Actions,  §  55. 

%  171.  An  obstruction  in  a  stream  caused 
by  filling  it.  and  resulting  in  damages  to  prop- 
erty through  water  being  set  back,  heli  a  nui- 
sance.—Hedrick  V.  City  of  St.  Joseph  (Mo. 
App.)   375. 

§  173.  Where  an  embankment  maintained 
by  defendant  street  railway  company  over  a 
stream,  and  on  which  it  had  laid  its  tracks, 
caused  an  overflow  and  damage  to  plaintiff's 
property,  it  was  immaterial  whether  defend- 
ant's acts  in  raising  the  height  of  and  repair- 
ing the  embankment  had  any  effect  in  causing 
or  contributing  to  the  backing  up  of  the  water. 
—Hedrick  v.  City  of  St.  Joseph  (Mo.  App.)  37.J. 

§  171.  Where  defendant  maintained  a  nui- 
sance consisting  of  an  embankment  in  a  stream 
which  caused  the  water  to  overflow  onto  plain- 
tiff's land,  it  was  not  necessary  in  an  action 
for  damages  therefrom  to  show  that  defendant 
had  anything  to  do  with  the  erection  of  the 
embankment;  proof  of  knowledge  of  its  ex- 
istence aud  that  it  obstructed  the  flow  of  wa- 
ter suincing. — Hedrick  v.  City  of  St.  Joseph 
(Mo.  App.)  375. 

§  178.  In  an  action  for  injuries  from  the 
flowage  of  land,  the  measure  of  damages  stat- 
ed.—Illinois  Cent  R.  Co.  v.  Haynes  (Ky.)  210. 

8  179.  In  an  action  for  damages  for  the 
overflowing  of  land,  defendant  held  entitled  to 
an  instruction  as  to  effect  of  prior  overflows. — 
Illinois  Cent.  K.  Co.  v.  Haynes  (Ky.)  210. 

IX.  PUBLIC  WATER  SUPPLY. 
(A)   Domestic   and  municipal  Purposes. 

Effect  of  partial  invalidity  of  statute,  sec  Sut- 
utes,  S  64. 

Sale  of  water  service  to  manufacturing  com- 
pany beyond  boundaries  of  city  as  con- 
stituting donation  of  public  property,  see  Mu- 
nicipal Corporations,  §  871. 

Termination  of  contract  with  city  for  private 
supply,  see  Municipal  Corporations,  §  252. 

5  188.  Facts  "held  to  justify  the  forfeiture 
of  a  water  company's  franchise  to  furnish  a 
municipality  with  water,  and  the  appointment 
of  a  receiver. — Gainesville  Water  Co.  v.  City 
of  Gainesville  (Tex.  Civ.  App.)  959. 

I  201.  Under  city  charter  of  Paris  (Sp. 
Laws  1905,  p.  87,  c.  6)  §  252,  held  one  could 

not  predicntc  risht  to  have  water  furuislu'd  t» 
his   it'siden™  out  of  the  city  on  ownership  of 
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land    within    tlie    city.— Sturgeon    t.    City    of 
Paris  (Tex.  CiT.  App.)  967. 

i  201.  One  seeking  to  compel  a  city  to  sup- 
ply water  for  his  land,  on  which  are  only  flow- 
ers and  shrubs,  held  required  to  plead  and 
prove  such  use  of  water  is  permitted  by  the 
■city's  water  regulations.— Sturgeon  v.  City  of 
Paris  (Tex.  Civ.  App.)  967. 

WAYS. 

Private  rights  of  way,  see  Easements. 
Tublic  ways,  see  HiRhways ;   Municipal  Corpo- 
rations, SS  697,  759-821. 

WEAPONS. 

S  11.  One  who  was  a  traveler  within  the 
statute,  could  not  carry  concealed  weapons 
around  a  town  in  his  pocket  while  he  was 
making  purchases,  but  could  leave  them  in 
his  wagon  on  going  out  in  town,  and  place 
them  in  his  pocket  ngnin  on  returning  to  the 
wagon,  without  violating  the  law. — Alexander 
v.  State  (Tex.  Cr.  App.)  387. 

i  17.  In  a  prosecution  for  carrying  brass 
knucks  about  accused's  person,  conflicting  evi- 
dence held  to  support  a  connection  on  the  the- 
ory that  accused,  who  was  a  traveler,  had  the 
weapon  on  his  person  when  he  left  his  wagon 
•and  went  into  town. — Alexander  v.  State  (Tex. 
Cr.  App.)  387. 


WIDOWS. 


Dower,  see  Dower. 

WILLS. 

See  Descent  and  Distribution ;    Executors  and 

Administrators. 
Construction  and  execution  of  trusts,  see  Trusts. 
Courts  of  probate,  see  Courts,  §  202. 
Restrictions  on  perpetuities,  see  Perpetuities. 

H.   TESTAMENTABT  CAPACITT. 

S  38.  "Insane  delusion"  rendering  one  incom- 
petent to  execute  a  will,  defined. — Buford  v. 
Gruber  (Mo.)  717. 

f  50.  An  instruction,  in  a  will  contest,  as  to 
the  capacity  of  the  testator  to  make  a  will, 
held  proper. — Slowry  v.  Norman  (Mo.)  724. 

i  52.  Proof  that  testator  was  insane,  and  had 
been  insane  for  a  long  period  of  years,  held  to 
create  a  presumption  that  he  was  insane  at  the 
time  of  the  execution  of  the  will,  and  the  bur- 
den of  establishing  a  lucid  interval  was  on  the 
party  asserting  it.— Buford  v.  Gruber  (Mo.)  717. 

i  52.  In  a  will  contest,  the  burden  is  on 
the  proponent  of  the  will  to  establish  the  mental 
capacity  of  the  testator.— Mowry  v.  Norman 
(Mo.)  724. 

S  53.  In  an  action  to  contest  a  will  on  the 
ground  of  insanity,  evidence  of  the  condition  of 
testator's  mind  prior  to  and  subspquent  to  the 
<>xecution  of  the  will  held  admissible.— Buford  v. 
Gruber  (Mo.)  717. 

$  53.  In  a  will  contest,  evidence  as  to  the 
financial  condition  of  the  natural  objects  of 
testator's  bounty  held  admissible  on  the  issue 
of  mental  capacity. — Mowry  v.  Normau  (Mo.) 
724. 

I  55.  In  an  action  to  contest  a  will  on  the 
ground  of  testator's  insanity,  evidence  held  to 
justify  a  finding  of  insanity.— Buford  v.  Grut)- 
er  (Mo.)  717. 

IV.  REQUISITES    AND    VAUDITT. 

<F)  Hlstake,  Undue  laflnence,  and  Frand. 

{  1.15.  An  instruction,  in  a  will  contest,  as  to 
the  effect  of  u«due  influence,  held  to  properly 
state  the  Jaw. — Mowry  v.  Norman  (Mo.)  724. 


§  163.  An  instruction,  in  a  will  contest,  as 
to  undue  influence  of  the  beneficiary,  held  prop- 
er.— Mowry  v.  Norman  (Mo.)  724. 

{  164.  In  a  will  contest,  evidence  as  to  the 
financial  condition  of  the  natural  objects  of 
testator's  bounty  held  admissible  on  the  issue 
of  undue  influence. — Mowry  v.  Norman  (Mo.) 
724. 

(G)  Revoontion  and  Revliral. 

i  179.  Evidence  held  to  show  that  one  of  two 
wills  executed  on  the  same  day  was  testator's 
last  will.— St.  Mary's  Orphan  Asylum  of  Texas 
V.  Masterson  (Tex.  Civ.  App.)  587. 

V.  PROBATE,  ESTABLISHBIEirr, 
AND   ANNUUffENT. 

Abandonment  of  contest  of  will  as  considera- 
tion of  contract,  see  Ontracts,  §  71. 

(B)  Jurisdiction,  lylmltatlons,  and  Ijacliea. 

f  260.  Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
1881,  providing  that  probate  of  a  will  may  not 
be  bad  after  four  years  unless  applicant  was  not 
in  default,  hvld  that  a  devisee  or  purchaser  un- 
der him  may  have  a  will  probated  as  a  muni- 
ment of  title  in  his  favor,  and  that  the  "de- 
fault" within  the  statute  means  the  default  of 
the  applicant  himself. — St.  Mary's  Orphan  Asy- 
lum of  Texas  v.  Masterson  (Tex.  Civ.  App.) 
587. 

§  260.  Applicants  for  probate  of  a  will  as  a 
muniment  of  their  title  held  not  in  default  with- 
in Sayles'  Ann.  Civ.  St.  1897.  art.  1881.— St 
Mary's  Orphan  As.v1um  of  Texas  v.  Masterson 
(Tex.  Civ.  App.)  587. 

§  260.  Applicants  to  probate  a  will  as  a 
muniment  of  their  title  being  entitled  to  do  so 
under  Sayles'  Ann.  Civ.  St.  1807,  art.  1881, 
held  not  to  be  deprived  of  the  right  by  tl\e  ofiEer 
of  warranty  deeds  from  the  devisees  of  their 
grantor  to  perfect  their  title. — St.  Mary's  Or- 
phan Asylum  of  Texas  v.  Masterson  (Tex.  CHv. 
App.)  587. 

§  260.  Where  certain  applicants  are  entitled 
to  probate  a  will  as  a  muniment  of  their  title 
under  Sayles'  Ann.  Civ.  St.  1897.  art.  1881, 
held  immaterial  whether  other  applicants  were 
entitled  to  its  probate.— St. '  Mary's  Orphan 
Asylum  of  Texas  t.  Masterson  (Tex.  Civ.  App.) 
587. 

I  260.  Persons'  having  the  custody  of  a  will 
and  refraining  for  the  statutory  period  from 
presenting  it  for  probate  for  mere  personal 
reasons  held  in  default  within  Sayles'  Ann.  Civ. 
St.  1897,  art.  1881.  so  as  not  to  be  entitled  to 
its  probate  after  four  years  from  testator's 
death. — St.  Mary's  Orphan  Asylum  of  TexafS  v. 
Masterson  (Tex.  Civ.  App.)  587. 

{  260.  Where  persons  in  good  faith  acquire 
the  right  to  apply  for  the  probate  of  a  will 
as  a  muniment  of  their  title  under  Sayles'  Ann. 
Civ.  St.  1897,  art.  1881,  relating  to  probate 
of  wills,  the  motives  inducing  them  to  assert 
that  right  are  immaterial.— St.  Mary's  Orphan 
A.sylum  of  Texas  v.  Masterson  (Tex.  Civ.  App. 
587. 

(H)  Evidence. 

S  293.  Where  two  instruments,  executed  on 
the  same  day.  were  offered  for  probate,  and 
there  was  intrinsic  evidence  to  show  which  was 
the  later  one.  extrinsic  evidence  to  prove  that 
fact  was  inadmissible. — St.  Mary's  Orphan  Asy- 
lum of  Texas  v.  Masterson  (Tex.  Civ.  App.)  587, 

_S  203.  In  proceedings  to  probate  an  alleged 
will  which  was  not  produced  in  court,  a  torn 
draft  of  the  will  to  be  executed  by  testatrix, 
containing  certain  recitals,  held  irrelevant  and 
immaterial. — Buchanan  v.  Itoliings  (Tex.  Civ. 
App.)  962. 

$  297.  In  proceedings  to  probate,  a  will  not 
produced  in  court,  testatrix's  declarations  tend- 
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held  to  sustain  a  findine  that  testatrix  executed 
the  will  probated.— Buchanan  v.  Rollings  (Tex. 
Civ.  App.)  962. 

S  30H.  In  proceedinjts  to  probate  an  alleged 
holographic  ■will  -which  was  not  produced  in 
court,  evidence  held  to  sustain  a  finding  that 
the  will,  as  probated,  was  not  destroyed  by  tes- 
tatrix during  her  lifetime  to  revoke  it— Buchan- 
an V.  Rollings  (Tex.  Civ.  App.)  962. 

(K)  Review. 

I  400.  In  an  action  by  a  disinherited  child 
to  contest  the  parent's  will  on  the  ground  of 
insanity,  the  Supreme  Court  held  not  authorized 
to  disturb  the  verdict  of  the  jury  by  undertak- 
ing to  say  that  they  placed  an  improper  esti- 
mate on  the  weight  of  evidence. — Buford  v. 
Gruber  (Mo.)  717. 

I  400.  An  action  to  contest  a  wiU  on  the 
ground  of  the  insanity  of  the  testator  is  an  ac- 
tion at  law  within  the  rule  that,  where  the  evi- 
dence is  conflicting,  the  Supreme  Court  will  not 
undertake  to  reconcile  it.— Buford  t.  Gruber 
(Mo.)  717. 

vx  coirsTBircTioir. 

(A)  General  Rales. 

i  439.  The  court  in  construing  a  will  should 
aim  to  ascertain  testator's  intention. — Patrick 
V.  Patrick  (Ky.)  150. 

§  439.  In  construing  wills  the  object  is  to 
ascertain  the  intention  of  the  testator,  and  an 
intention  not  inconsistent  with  the  rules  of 
law  will  govern.— Haring  v.  Shelton  (Tex.)  13. 

f  450.  The  court  in  construing  a  will  should, 
if  possible,  so  construe  it  as  to  uphold  each 
item  or  clause  thereof. — Patrick  v.  Patrick 
(Ky.)  159. 

(B)  nature  of  Kstates  and  Interest*  Cre- 
ated. 

§  602.  A  will  held  to  give  to  testator's  son  a 
fee^  subject  to  be  defeated  by  his  death  without 
living  issue  before  the  death  or  marriage  of 
testator's  wife.— Patrick  v.  Patrick  (Ky.)  159. 

I  602.  The  rule  that,  where  an  estate  is  giv- 
en by  will  which  may  be  defeated  on  the  hap- 
pening of  a  contingency,  it  refers  to  an  event 
within  the  lifetime  of  testator,  held  not  to  ob- 
tain when  the  will  shows  on  its  face  with 
reasonable  certainty  that  the  event  to  which 
the  contingency  refers  is  in  contemplation  of 
testator  to  occur  after  his  death. — Patrick  v. 
Patrick  (Ky.)  159. 

{  602.  A  will  held  to  give  testator's  wife 
a  fee  simple,  determinable  on  her  remarriage.— 
Ilaring  v.  Shelton  (Tex.)  13. 

<G)  Conditions  and  Restrictions. 

Accrual  of  cause  of  action  for  enforcement  of 
conditions  in  will,  see  Limitation  of  Actions, 
§72. 

Application  of  general  statutes  of  limitations 
to  action  to  enforce  conditions,  see  Limita- 
tion of  Actions,  i  28. 

{  C39.  A  provision  in  a  will  imposing  on  a 
devisee  the  duty  to  support  children  of  the 
testatrix  held  neither  a  condition  precedent  to 
vesting  of  the  devise  nor  a  condition  subse- 
quent, which  by  failure  to  perform  would  for- 
feit the  estate.— Low  v.  Ramsey  (Ky.)  167. 

f  641.  A  will  devising  a  life  estate  to  tes- 
tator's son  on  condition  that,  if  a  judgment  was 
entered  against  him  subjecting  his  interest  in 
the  property,  the  estate  would  cease  at  the 
date  of  the   judgment,   though  appealed   from, 


144. 

(H)  instates  In  Tmst  and  Powers. 

i  672.  A  will  held  to  make  the  wife  of  tes- 
tator the  beneficiary  for  life,  or  during  widow- 
hood, of  the  entire  estate.- Patrick  t.  Patrick 
(Ky.)  159. 

{  686.  The  fact  that  a  testamentary  trustee 
removed  from  the  property  of  which  he  was 
trustee  held  not  to  aflfect  the  trust  or  the  rights 
of  the  beneficiary.— Patrick  v.  Patrick  (Ky.> 
159. 

VII.  BIGHTS  Ain>  I.XABII.ITIE8  OF 
DEVISEES  AND   LEGATEES. 

(A)   Natnre  o(  Title  and  Rlshts  In  Gen- 
eral. 

Conditions  in  will  as  constructive  notice  affect- 
ing bona  fide  purchaser  from  devisee,  se«  Ven- 
dor and  Purcnaser,  |  229. 

I  748.  A  legatee  to  whom  the  executors  haTe 
assigned  as  part  of  his  share  a  negotiable  note 
executed  to  testator  occupies  the  same  position 
as  testator  in  suing  thereon.— O'Day  v.  Sanford 
(Mo.  App.)  8. 

(D)  Bleotlon. 

f  792.  An  agreement  between  the  widow  and 
children  of  a  testator  in  executing  a  will  and 
dividing  the  property  among  them  held  not  to 
amount  to  a  renunciation  by  the  widow  of  her 
interest  under  the  will. — St.  Mary's  Orphan 
Asylum  of  Texas  v.  Masterson  (Tex.  Civ.  App.) 
587. 

(F)  Legacies   Chargred  on  Property,  Es- 
tate, or  Interest. 

!  821.  A  will  held  to  make  a  gift  to  testa- 
tor's son  conditional  on  his  making  payments 
to  testator's  daughters,  which  pa.vments  must 
be  made  at  testator's  death.— Patrick  v.  Pat- 
rick (Ky.)  159. 

(  821.  A  provision  in  a  wiU,  chai^ing^  a  son 
to  whom  all  the  property  was  given  with  the 
duty  of  caring  for  two  younger  children  of  the 
testatrix  till  they  reached  a  certain  age.  creat- 
ed a  lien  on  the  land  in  their  favor  for  this 
purpose. — ^Low  v.  Ramsey  (Ky.)   167. 

§  824.  A  purchaser  from  a  devisee  is  charged 
with  notice  of  provisions  of  the  recorded  will, 
and  holds  the  land  subject  to  the  liabilities 
imposed  on  the  devisee.— Low  t.  Ramsey  (Ky.) 
167. 

(I)  Rlvlits  and  Remedies  of  Creditors  ot 
De-vlsees   and    I<earatees. 

S  872.  In  a  proceeding  to  charge  the  estate 
of  a  testator  with  his  widow's  indebtedness,  the 
executors  and  legatees  of  decedent  held  neces- 
sary parties.— Pierce  v.  Pierce  (Mo.  App.)  1147. 

I  872.  A  proceeding  to  establisrh  a  charge 
against  the  estate  of  a  testator  for  an  indebted- 
ness ot  his  wife  held  by  bill  in  equity. — Pierce  v. 
Pierce  (Mo.  App.)  1147. 

§  872.  The  two-year  statute  of  limitations 
(Kev.  St.  1899.  f  185  [Ann.  St.  1906,  p.  399]). 
held  inapplicable  to  a  proceeding  to  establish  a 
charge  against  the  estate  of  a  testator  for  an  in- 
debtwlness  of  his  wife. — Pierce  v.  Pierce  (Mo. 
App.)  1147. 

WITNESSES. 

See  Affidavits ;   Depositions ;    Evidence. 
Absence  of  as  ground  for  continuance,  see  Crim- 
inal Law,  §594. 
Experts,  see  Evidence,  §§  471-556. 
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Testimony  of  accomplices,  see  Criminal  Law, 
J  508. 

n.  COMPETENCT. 

Competency  of  expert  witnesses,  see  Witnesses, 
I  478. 

(A)  CapaeltT   auid    (tnallllcatloiia    In    Gen- 
enU. 

S  45.  Where  a  7  year  old  boy  testified  that 
he  knerw  that  he  would  be  punished  if  he  testi- 
fied falsely,  and  that  to  hold  up  his  hand  and 
swear  meant  that  he  wonld  be  punished  if  he 
did  not  tell  the  truth,  he  was  a  competent  wit- 
ness, thougli  he  testified  that  he  did  not  know 
the  nature  of  an  oath,  or  what  it  meant  to 
swear.— Munsrer  v.  State  (Tex.  Cr.  App.)  874. 

S  53.  The  wife  of  accused,  on  cross-examina- 
tion, cannot  be  made  to  testify  to  any  matter  not 
fcermane  to  her  testimony  in  chief. — Ferguson  y. 
State  (Tex.  Cr.  App.)  551. 

8  53.  In  a  prosecution  for  assanlt,  certain 
cross-examination  of  accused's  wife  held  proper. 
—Ferguson  t.  State  (Tex.  Cr.  App.)  551. 

(O  TcBtlnaoitT  of  Parties  or  Persona  In- 
tereatedi  tor  or  aaratnat  Repreaenta- 
tl-vea,  SnrvlTora,  or  Saeeeaaora  In  Ti- 
tle or  Intereat  of  Peraona  Deeeaaed 
or  Ineompetent. 

I  140.  In  an  action  in  the  husband's  name 
against  an  executor  to  recover  on  behalf  of 
the  community  estate  for  services  rendered  tes- 
tator, the  wife  is  a  real  party  to  the  suit,  and 
cannot  testify  to  transactions  by  herself  or 
her  husband  with  decedent,  unless  called  by  the 
opposite  party.— Wells  v.  Hobbs  (Tex.  Civ. 
App.)  451. 

S  159.  In  an  action  against  an  executor  to 
recover  for  services  rendered  testator,  certain 
testimony  held  to  relate  to  "transactions  with" 
testator,  and  hence  not  admissible  under  1 
Sayles'  Ann.  Civ.  St.  1807,  art.  2302,  while 
other  testimony  was  admissible  thereunder. 
—Wells  V.  Hobbs  (Tex.  Civ.  App.)  451. 

f  100.  The  cashier  of  a  banli,  not  a  party 
to  an  action  involving  the  title  to  a  filly,  held 
competent  to  testify  to  the  execution  of  a  mort- 
gage on  the  filly  by  defendant  alone  in  the  pres- 
ence of  decedent,  through  whom  plaintiff  claim- 
ed.—Bailey  V.  Bailey  (Mo.  App.)  1099. 

§  176.  In  an  action  against  an  executor  for 
services  rendered  testator  in  which  defendant's 
witness  testified  to  a  conversation  with  plain- 
tiff, testimony  by  plaintiff  which  merely  gave 
a  different  version  of  such  conversation  was 
admissible.- Wells  v.  Hobbs  (Tex.  Civ.  App.) 
451. 

{  183.  In  an  action  against  an  executor  for 
services  rendered  testator,  in  which  defendant's 
witness  testified  to  a  conversation  with  plaintiff, 
whether  plaintifTs  testimony  that  he  had  no 
such  conversation  with  the  witness  but  made 
other  and  different  statements  to  him  referred  to 
a  different  conversation  tlian  that  testified  to  by 
the  witness  held  for  the  trial  court's  determina- 
tion under  the  circumstances. — Wells  v.  Ilobtts 
(Tex.  Civ.  App.)  451. 

(D)  Confidential  Relatlona  and  Prlvlleared 
Commnnlcatlona. 

I  188.  Where,  in  an  action  by  plaintiff  for 
injuries  received  in  a  railroad  wreelc,  it  was 
competent  for  him  to  prove  impotency  as  a  re- 
sult of  the  accident  by  testimony  that  since 
It  occurred  he  had  not  been  able  to  have  inter- 
course with  his  wife. — Epstein  v.  I'enusylvania 
U.  Co.  (Mo.  App.)  306. 

f  219.  Where  three  physicians  were  in  at- 
tendance  uix>n   plaintiff   at   a   hospital,   one   as 


2539),  as  to  the  principal  physician,  did  not 
waive  bis  privilege  as  to  the  assistants. — Ep- 
stein y.  Pennsylvania  R.  Co.  (Mo.  App.)  366. 

m.  EXAxaNATioir. 

Harmless  error  in  questions,  see  Appeal  and  Er- 
ror, t  1048. 

(A)  Takins  Testlmonr  in  Oeneral. 

t  227.  It  was  error  to  permit  a  clerk  of  the 
probate  court  to  make  a  statement  in  the  circuit 
court  as  to  the  making  and  filing  of  an  affidavit 
for  an  appeal  over  objection  witliout  swearing 
him  as  a  witness.- Walker  v.  Noll  (Ark.)  488. 

S  240.  A  guestion  held  leading  and  properly 
excluded. — Williamson  v.  Chicago,  R.  I.  &  G. 
Ry.  Co.  (Tex.  Civ.  App.)  897. 

i  247.  In  a  prosecution  for  fraudulent  regis- 
tration, evidence  held  to  show  that  the  offense- 
was  committed  in  a  specified  election  precinct. — 
SUte  V.  Tieman  (MoO  728. 

I  248.  The  latter  part  of  the  answer  to  a 
qnestion  whether  defendant's  grantor  claimed 
the  ownership  and  possession  of  land  that  every 
one  knew  that  he  owned  it;  that  it  was  his 
ranch  and  land  there — was  not  responsive,  and- 
should  have  been  stricken. — Merriman  t.  Bla- 
lack  (Tex.  Civ.  App.)  403. 

I  255.  In  an  action  for  injuries  to  a  street 
car  passenger,  if  the  date  of  the  accident  was 
in  doubt,  the  motprman  could  have  refreshed  his 
memory  from  the  report  made  by  him  to  the 
company,  though  the  report  was  inadmissible. 
—Gardner  v.  Metropolitan  St  Ry.  Co.  (Mo.> 
1068. 

(B)    Croaa-Bxantlnatlon  and  Re-Bxamlna- 
tion. 

g  277.  Defendant's  testimony  as  to  confes- 
sions held  to  open  a  wide  field  for  cross-examina- 
tion, and  to  make  it  clearly  proper  to  cross-ex- 
amine him  fully  as  to  facts  stated  therein. — 
State  v.  Wilson  (Mo.)  671. 

(C)  Privlleare  of  Wltneaa. 

i  297.  Under  Const.  U.  S.  Amend.  5,  and 
Const.  Mo.  art.  2,  §  23  (Ann.  St.  190»J.  p.  158), 
a  witness  held  privileged  to  decline  to  answer 
questions  asked  him  as  to  bets  which  he  bad 
made. — fix  parte  Gauss  (Mo.)   741. 

§  297.  Under  Const.  U.  S.  Amend.  5,  and 
Const.  Mo.  art.  2.  §  23  (Ann.  St.  1906,  p.  1.58), 
a  witness  held  privileged  to  decline  to  answer 
a  question  as  to  his  betting  on  horse  races. — 
Ex  parte  Eichel  (Mo.)  743. 

IV.   CREDIBII.ITT,  IBIPEACHMENT, 

CONTBADICTION,  AND  COB- 

ROBOBATION. 

Impeaching  evidence  of  absent  witness  ground' 
for  continuance,  see  Criminal  Law,  §  5(Mi. 

Instructions,  see  Criminal  Law,  {  785. 

Province  of  court  and  jury  in  general,  see  Crim- 
inal Law,  §  742;   Trial,  g  187. 

Question  of  law  or  fact  in  general,  see  Trial, 
i  140. 

Review,  see  Appeal  and  Error,  {  994. 

(A)  In  General. 

$  318.  Evidence  to  support  a  witness  Aeld 
inadmissible,  because  of  the  absence  of  an  ef- 
fort to  imi)each  the  witness. — Welch  v.  State 
(Tex.  Cr.  App.)  S80. 

i  319.  One  charged  with  larceny,  having  of- 
fered herself  as  a  witness,  may  be  impeached. — 
State  V.  Hubbard  (Mo.)  694. 

g  319.  A  witness  making  a  statement  about 
an  immaterial  matter  cannot  be  impeached  by 
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ness.— Wright  t.  Schultz  (Ky.)  138. 
(B)  eiiaraoter  and  Condnct  of  Witneaa. 

{  337.  The  credit  of  prosecutrix  as  a  witness 
may  be  impeached  by  evidence  that  her  general 
reputation  for  truth  or  immorality  renders  her 
imworthy  of  belief. — Jackson  v.  State  (Ark.) 
101. 

{  337.  Under  the  express  provisions  of  Rev. 
St.  1899,  i  44J80  (Ann.  St.  IIKXJ,  p.  2549),  held 
that  records  of  former  convictions  of  accused 
may  be  introduced  to  affect  her  credibility, 
^vhere  she  offers  herself  as  a  witness. — State  v. 
HubbanI  (Mo.)  694. 

I  337.  In  a  prosecution  for  theft,  evidence 
that  accused  had  been  sent  to  the  penitentiary 
24  or  25  years  before  for  robberjr  was  not  ad- 
missible, being  too  remote;  but  evidence  that  he 
bad  pleaded  guilty  to  the  crime  of  theft  4  or  5 
years  before  was  admissible. — White  v.  State 
(Tex.  Cr.  App.)  391. 

I  343.  Evidence,  to  impeach  the  reputation  of 
a  witness,  held  admissible. — Lindsay  v.  Bates 
(Mo.)  682. 

i  351.  In  an  action  to  replevin  property 
mortgaged  to  secure  a  note  given  for  a  store 
account,  in  which  plaintilTs  bookkeeper  testified 
that  the  note  had  not  been  paid  and  defendants 
claimed  it  had,  certain  testmiony  held  inadmis- 
sible to  impeach  the  bookkeepers  testimony,  in 
the  absence  of  proper  foundation. — McCown  v. 
Wilson  (Ark.)  478. 

5  3.19.  In  a  larceny  prosecution,  the  court 
records  showing  accused's  former  conviction  for 
larceny  and  the  state  penitentiary  records  show- 
ing her  service  of  sentence  and  discharge,  were 
competent  to  imi)eapli  accused's  testimony. — 
State  v.  Payne  (Mo.)  1062. 

8  361.  In  a  prosecution  for  theft  of  a  mower, 
testimony  by  the  officer  who  recovered  it  from 
accusefl's  house  as  to  statements  by  the  owner 
as  to  how  he  identified  tlie  mower  held  not  ad- 
missible ;  accused  not  being  present  when  such 
statements  were  made.— White  v.  State  (Tex. 
Cr.  App.)  391. 

(C)  Interest  and  Biaa  of  'Witneaa. 

i  370.  The  testimony  as  to  the  friendship 
between  a  state's  witness  and  dece<1ent  is  im- 
material, especially  where  the  witness  states 
that  he  was  friendly  with  decedent. — Welch  v. 
State  (Tex.  Cr.  App.)  880. 

S  372.  Accused  can  show  that  a  state's  wit- 
ness had  re<iuested  accused  to  furnish  mouey  to 
pay  witness'  fines,  and  became  angered  when  he 
refused  to  do  so.— O'Neal  y.  State  (Tex.  Cr. 
App.)  386. 

§  373.  In  a  prosecution  for  rape,  evidence  of 
disclosures  of  accused  to  witness  concerning  the 
alleged  familiarity  of  M.  with  prosecutrix  held 
inadmissible,  in  the  absence  of  proof  that  the 
disclosures  were  brought  to  the  knowledge  of 
the  prosecutrix,  or  that  they  procured  or  in- 
duced the  prosecution. — Bader  v.  State  (Tex.  Cr. 
App.)  555. 

8  377.  A  witness  for  accused  may  not  be  sup- 
ported by  proof  that  on  a  former  trial  she  had 
been  summoned  as  a  witnoss  and  had  testified 
for  the  state.- Welch  v.  State  (Tex.  Cr.  App.) 
880. 

(D)  Incoaalatent    Stalementa    by    'ViritneaB. 

{  379.  A  statement  by  a  witness  that  his 
testimony  could  easily  cause  plaintiff  to  win  or 
lose  may  be  proved  to  iniijoaeh  his  credibilit.v. 
— Kippetoe  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo. 
App.)  314. 


dictory  statements  of  a  witness  without  6rst  lay- 
ing the  foundation  therefor,  as  requirea  by 
Kirby's  Dig.  8  3139,  is  error.— Murphy  v.  St. 
Louis,  1.  M.  &  8.  B.  Co.  (Ark.)  636. 

8  388.  Foundation  for  proof  of  an  impeach- 
ing writing  signed  by  the  witness  held  sufficient. 
— Batsch  V.  United  Ryg.  Co.  of  St  Louis  (Mo. 
Api>.)  371. 

8  .389.  In  a  prosecution  for  rape,  a  sworn 
statement  made  by  prosecutrix  to  the  assistiint 
county  attorney  of  another  county  held  admis- 
sible to  impeach  her. — Bader  v.  State  (Tex.  Cr. 
App.)  555. 

(E)  Contradiction  and  Corroboration  of 
Wltneaa. 

Corroboration  of  mother  in  affiliation  proceed- 
ings, see  Bastards,  8  65. 

8  410.  A  mere  contradiction  of  a  witness 
does  not  justify  proof  of  good  character  for 
truth  and  veracity.- Adams  v.  Intematioual  & 
G.  N.  R.  Co.  (Tex.  Civ.  App.)  SHo. 

WORDS  AND  PHRASES. 

"Acceptance."— Plotner  &  Stoddard  v.  Markham 
Warehouse  &  Elevator  Co.  (Tex.  Civ.  App.) 
443. 

"Accord  and  satisfaction." — Goodloe  v.  EmpsoD 
Packing  Co.  (Mo.  •\pp.)  771. 

"Acknowledged  in  the  manner  provided  by  the 
laws,'"  etc.— Bledsoe  v.  Hancy  (Tex.  Civ. 
App.)  455. 

"Adverse  possession." — McComb  v.  Saxe  (.\rk.) 
987;  Kidd  v.  Bell  (Ky.)  232;  Jones  v.  Weav- 
er (Tex.  Civ.  App.)  019. 

"Amount." — Smith  v.  Fears  (Tex.  Civ.  App.) 
433. 

"Amount  In  dispute."— Schwy hart  v.  Barrett 
(Mo.)  1049. 

"Apparent."— Houston  Oil  Co.  of  Texas  ▼. 
Kimball  (Tex.)  533. 

"Bailee."— Settles  v.   State  (Ark.)   500. 

"Bill  of  exceptions."— Postal  Telegraph-Cable 
Co.  V.  Louisville  Cotton  Oil  Co.  (Ky.)  852. 

"Business  service." — East  Tenne8.see  Telephone 
Co.   V.  City  of  Harrodsburg  (Ky.)    126. 

"Census."— State  ex  rel.  Ryan  v.  Wooten  (Mo. 
App.)  1101. 

"Children."— Hopkins  v.  Hopkins  (Tex.)  15. 

"Ciraimstantial  evidence."— State  v.  Shelton 
(Mo.)  732. 

"Common  carrier."- Straight  Creek  Coal  Min- 
ing Co.  V.  Straight  Creek  Coal  &  Coke  Co. 
(Ky.)  842. 

"Common  schools." — Jeffries  v.  Board  of  Trus- 
tees of  Columbia  Graded  Common  School 
(Ky.)  813. 

"Competent  inspectors."- St.  Louis,  I.  M.  &  S. 
Rv.  Co.  V.  Reed  (Ark.)  645. 

"Confidence  game."— State  v.  Wilson  (Mo.)  7<il. 

"Constructive  delivery. "—I^wis  v.  Imliof  (Mo. 
App.)  3'29. 

"Continuing  nuisance."— Atterbury  v.  West 
(Mo.  App.)  1106. 

"Contract  for  payment  of  money."— Morris  v. 
Butler  (Mo.  App.)  377. 

"Debt."— Kidd  v.  Puritaua  Cereal  Food  Co. 
(Mo.  App.)  784. 

"Default."— St.  Marj-'s  Orphan  .\sylum  of  Tex- 
as v.  Masterson  (Tex.  Civ.  App.)  ."iS". 

"Delusion." — Buford  v.  Gruber  (Mo.)  717. 

"Depravity." — Knepper  v.  Knepper  (Mo.  App.) 
1117. 

"Deputy."— Halter  v.  Leonard  (Mo.)  700. 

"Distributable."— Nashville.  C.  &  St.  L.  Ry.  C* 
v.  Patterson  (Tenn.)  407. 

"Dulv  recorded." — Merriman  v.  Blalack  (Tex. 
Civ.  App.)  403. 
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"Execute."— Morris  t.  Butler  Olio.  App.)  377. 
"Executed."— American  Copying  Co.  v.  Muleski 

(Mo.  App.)  384. 
"Express  warranty."— Wertheimer-Swartz  Shoe 

Co.  V.  McDonald  (Mo.  App.)  "5. 
"Fellow   servants." — .lohn  Diebold   &  Sons  v. 

WoUborn  (Ky.)  212. 
"Filed  away."— Sebastian  v.  Rose  (Ky.)  120. 
"Fixtures."- Banner  Iron  Worics  v.  .iliitna  Iron 

Works  (Mo.  App.)  762. 
"Former    jeopardy." — State   ▼.    Keating    (Mo.) 

699. 
"Furniture."— Utz  v.   Insurance  Co.  of  North 

America  (Mo.  App.)  318. 
"Further  employ."— St.   Louis,   I.  M.  &  S.  R. 

Co.  V.   Bryant  (Ark.)  996. 


"Gross  nMligcnce."— Lexington  By.  Co.  v.  John- 
son  (KyO  830;  "      ~     ~ 

Smith  (Ky.)  806. 


son   (KyO  830;  Louisville  &  N.  R.   Co.  v. 


"Heirs."— Hopkins   v.   Hopkins   (Tex.)   122   S. 

W.  15. 
"Heirs  at  law."— St.  Louis,  I.  M.  &  S.  Ry.  Co. 

T.  Corman  (Ark.)  116. 
"Incumbrance.  —Williams  v.  Beatty  (Ma  App.) 

323 
"Initiation."— Medlin   Millins   Co.   v.   Boutwell 

(Tex.  CiT.  App.)  442. 
"Insane  delusion."- Buford  v.  Gruber  (Mo.)  717. 
"Issue." — Bank  of  Houston  v.  Day  (Mo.  App.) 

756:    Hopkins  v.  Hopkins  (Tex.)  15. 
"Jurisdiction."— Staples  v.  Shiver  (Ky.)  826. 
"Knowing."— Missouri,    K.    &    T.    Ry.    Co.    of 

Texas  v.  Reynolds  (Tex.)  531. 
"Laches."— Rutter  v.  Carothers  (Mo.)  1056. 
"Local  authorities."— Galveston,  H.  &  S.  A.  Ry. 

Co.  V.  Houston  Electric  Co.  (Tex.  Civ.  App.) 

287. 
"Localized."— Nashville.  C.  &  St.  L.  Ry.  Co.  t. 

Patterson  (Tenn.)  467. 
"Machinery."— Banner    Iron    Works    v.    JCtna 

Iron  Works  (Mo.  App.)  762. 
"Material." — Banner  Iron  Works  v.  JKtna  Iron 

Works  (Mo.  App.)  702. 
"Mental  capacity."— Borchers  t.  Barckers  (Mo. 

App.)  357. 
"More  or  less."— Boggs  v.  Bush  (Ky.)  220. 
'•Negligence."— Pratt  v.  Missouri  Pac.  Ry.  Co. 

(Alo.  App.)  1125. 
"Negotiable  instrument." — Attovac  River  Lum- 
ber Co.  T.  Payne  (Tex.  Civ.  App.)  278. 
"Nuisance."— Hedrick  v.  City  of  St.  Joseph  (Mo. 

App.)  375. 
"Or."— J.  I.  Case  Threshing  Mach.  Co.  v.  Wat- 
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WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 

{  7.  A  married  daughter,  returning  to  the 
home  of  her  father  and  rendering  services  at  his 
request,  held  entitled  to  recover  therefor.— Car- 
rell  T.  McDonnell  (Mo.  App.)  1129. 

§  30.  In  an  action  to  recover  for  certain 
road  construction,  an  instruction  ignoring  plain- 
tiff's right  to  recover  on  quantum  meruit  held 
properlv  refused.- Palo  Duro  Club  v.  McAlister 
(Tex.  Civ.  App.)  971. 

WRITING. 

Neocfsity  of  written  pleading  in  justice's  court, 
see  Justices  of  the  Peace,  §  92. 

WRITS. 

See  Process. 

Particular  icriU. 

See  Certiorari;  Execution;  Habeas  Corpus;  In- 
junction ;  Mandamus ;  Quo  Warranto ;  Re- 
plevin. 

Search  warrant,  see  Searches  and  Seizures. 

Writ  of  error,  see  Appeal  and  Error. 

WRONGS. 

See  Torts. 

YEAR. 

Estates  for  years,  see  Landlord  and  Tenant. 
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